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C. Ib N. S. 
C. B. R. ... 

0. c. Ct. 

C. L. Ch. 

C. L. J . 

C. L. J. P 
C. L. J. C 
C. b. R. . • . 
C. Li. R. . • . 
C. L. R. ... 


C. L. T. ... 

C. L. T. Occ. 
C. P. 

C. P. D. ... 

C. P. 1). ... 
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C. It. I dat e] A. C. 
O T Tf 

vy» J » ••• 


C. W. N.... 
Cab. & El. 


Caleb Mag. Cas. 
Calth. 

Cam. Cas. 

Cam. Prac. . . 

Cauip. ... ... 

Can. Coin. Cas. ... 
Can. ('rim. Cas. 
Can. Gaz. 

Can. Ry. Cas. 

Car. A Kir. 

Car. & M. 


Court of Appeal Reports, 3 vols., 1867—1877 ... 

Carrington and Payne’s Reports, Nisi Prius, 0 vols., 1823 — 1841 
Common Bench Reports, 18 vols., 1845 — 1856 ... 

Common Bench Reports, New Series, 20 vols., 1856 — 1865 
Canadian Bankruptcy Reports Annotated, 1020 — (current) ... 
Central Criminal Court Cases (Sessions Papers), 1834 — 1913 ... 
Common Law Chambers ... 

Cape Law Journal ... 

Canada Law Journal, New Series, 1865 — (current) 

Canada Law Journal, Old Series, 10 vols., 1855 — 1864 
Common Law Reports, 3 vols., 1853 — 1855 
Commonwealth Law Reports 
Calcutta Law' Reporter 
Canadian Law Times 

Canadian Law Times, Occasional Notes ... 

Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 5 vols., 1875 — 1880 ... 
( ’ape Provincial Division Reports 
( ’anadian R eports, A ppeal Cases ... 

Cape Times Reports of the Supreme Court of the Cape of Good 
Hope ... ... ... ... ... ... ... ... 

Calcutta Weekly Notes 

Cabala'; and Ellis’s Reports, Queen’s Bench Division, 1 voh, 
-1 


Caldecott’s Magistrates’ Cases, 1 vol., 1776—1785 
Cal tl imp’s City of London Cases, King’s Bench, 1 vol 
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Cameron’s Supreme Court Cases ... 

Cameron’s Supreme Court Practice 
Campbell’s Reports, Nisi Prius, 4 vols., 1S07 — 1816 
Commercial Law Reports of Canada, 4 vols., 1901 — 1905 
(’anadian Criminal Cases, Annotated, 1898 — (current) 

Canadian Gazette ... 

Canadian Railway Cases ... 

Carrington and Kirwan’s Reports, Nisi Prius, 3 vols., 1843 — 1853 
Carrington and Marshman’s Reports, Nisi Prius, 1 voh, 1841 — 


Car. C. L. 

Card. Doc. Ann. 

Carl. 

Carp. Pat. (’as. ... 

Cart. 

Cart. 

Carth. 

Cary 

(’as. in Ch. 

Cas. Pract. K. B. 

(’as. Sett. 

Cas. iemp. Finch 
Cas. iemp . King 
(’as. iemp. Talb. 

Cass. Dig. 

(’b. (preceded by date) 
Ch. App. 

Ch. Cas. in Ch. ... 

Ch. Ch 

ch. d 

Ch. Rob. 

(’liar. Chain. Cas. 

Char. Pr. Cas. ... 


Carrington’s Treatise on Criminal haw ... 

Card well’s Documentary Annals of the Reformed Church 
England, 2 vols., 1546 — 1716 ... 

New Brunswick Reports (Carleton) 

Carpmael’s Patent Cases, 2 vols., 1602 — 1842 ... 

Carter's Reports, Common Pleas, fob. 1 vol., 1664 — 1673 
Cases on British North America Act (Cartwright) 

Carthew's Reports, King’s Bench, fob, 1 vol., 1687 — 1700 
Cary’s Reports, Chancery, 1 vol. ... 

Cases in Chancery, fob, 3 parts, 1660 — 1697 
Cases of Practice, King’s Bench, 1 vol., 1655 — 1775 
Cases of Settlements and Removals, 1 voh, 1685 — 1727 
Cases temp. Finch, Chancery, fob, 1 voh, 1673 — 1680 
Select Cases iemp. King, Chancery, fob, 1 voh, 1721 — 1733 
Cases in Equity iemp. Talbot, fob, 1 voh, 1730 — 1737 
Cassells’ Digest 


of 


Law Reports, Chancery Division, since 1890 (e.g., [1S91] 1 Ch.) 
Law Reports, Chancery Appeals, 10 vols., 1865 — 1875 
( hoyce Cases in Chancery, 1557 — 1606 ... 

Upper Canada Chancery Chambers Reports 
Law Reports, Chancery Division, 45 vols., 1875 — 1890 
Christopher Robinson’s Reports, Admiralty. 6 vols., 1798 — 1808 
Charley's Chamber Cases, 2 vols., 1875 -1870 ... 

(’barley’s New Practice Reports, 3 vols., 1S75 — 1S76 ... 

New Brunswick Reports (Chipman) 


XIX 

S. Af. 
S. Af. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Can. 
S. Af. 
Can. 
Can. 
Eng. 
Aus. 
Ind. 
Can. 
Can. 
Can 
Eng. 
S. Af. 
Can. 


S. Af. 
Ind. 

Eng. 

Eng. 


Eng. 

Can. 

Can. 

Eng. 
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Can. 
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Eng. 


Can. 

Eng. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 
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Eng. 
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Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 
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Cl. & Fin. 

O. & Sc. Dr. Cas 
Cl&y • • • • • • 

Clif. & Kick. 

Clif. <fe Steph. .. 

Co. Ent. 

Co. Inst. 

Co . L. J. 

Co. Lift. 

Co. Rep. 

Coch. 

Cockb. & Rowe 
Coll. 

Coll. Jurid. 

Colles 

Com. 

Com. Cas. 

Com. Dig. 

Comb. 

Con. & Law. 


Chitty’s Practice Reports, King’s Bench, 2 vols., 1770 — 1822... 
Clark and Finnelly’s Reports, House of Lords, 12 vote., 1831 — 
1840 ... ... ... ... •** ••• ••• 

Clark and Scully’s Drainage Cases 

Clayton’s Reports and Pleas of Assizes at York©, 1 vol., 1631 — 
1050 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 1873 — 1884 
Clifford and Stephens’ Locus Standi Reports, 2 Vols., 1867 — 1872 
Cook’s Lower Canada Admiralty Court Cases ... 

Coke s Entries ... ... ... ... •»» ... 

Coke s Institutes ... ... ... ... ... ... ... 

Colonial Law J oumal ... ... ... ... ... ... 

Coke on Iattleton ( 1 Inst. ) ... ... ... ... ... 

Coke’s Reports, 13 parts, 1572 — 1016 
Nova Scotia Reports (Cochran) ... 

Cockburn and Rowe’s Election Cases, 1 vol., 1833 
Collyer’s Reports, Chancery, 2 vote., 1844 — 1846 
Collectanea Juridica, 2 vote. 

Colies’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Cornyns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1095 — 1740 
Commercial Cases, 1895 — (current) 

Cornyns’ Digest 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 


Cong. Dig. 
Const 

Cooke & Al. 


Congdon’s Digest 

Const’s edition of Bolt’s Poor Laws, 3 vols., 1807 

Cooke and Alcoclc’s Reports, King’s Bench (Ireland), 1 vol., 


Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. CL 

Coop. Pr. Cas. ... 
Coop, temp, Brough. 

Coop, temp . Cott. 


Corb. & D. 

Correspondanccs Jud. 
Couper ... 

Cout. ... • • * 

Cout. Dig. 

Cow p. ... . . • 

Cox <fc Atk. 

Cox, C. C. . • . 
Cox, Eq. Cas. ... 
Cox, M. & H. 

Cr . & J • ... 

Cr. & M. 

Or. & Ph. 

Cr. App. Rep. ... 

Cr. M. & R. 

Craw. & D. 

Craw. & D. Abr. C. 
Cress. Insolv. Cas. 
Cripps’ Church Cas. 
Cro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cru. Dig. 

Cunn. 

Curt. 


D. C. 
D. L. 


Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 
1742 ... ... . . . ... ... ... ... ... 


G. Cooper’s Reports, Chancery, 1 vol., 1702 — 1815 
C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1S37 
C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 
18o4 ... ... ... ... ... ... 


—1833 

1833— 


• • • 


C. P. Cooper’s Cases temp, Tottenham, Chancery, 2 vols., 1846— - 
1848 (and miscellaneous earlier cases) 

Coryton’s Reports ... 

Corbett and Daniell’s Election Cases, 1 vol., 1819 
Correspon dances Judiciaires 

Couper’s Justiciary^ Reports (Scotland), 5 vols., 1808 — 1885 ... 
Coutlees’ Unreported Cases 
Ooutlees’ Digest 

Cowper’s Reports, King's Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Registration Appeal Cases, 1 vol. ,1813 — 1840 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

8. C. Cox’s Equity Cases, 2 vote., 1745—1797 

Cox, Macrae, and TTertslet’s County Courts Cases and Appeals, 
1 vol., 1846 — 1852 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Criminal Appeal Reports, 1908— (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 
1 ^ . j 4* ] 8 3 * i ... ... ... ... ... ... ... 


Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 
Cresswell’s Insolvency Cases, 1 vol., 1827 — 1820 
Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850... 

Croke’s Reports temp, Charles I., King’s Bench and Common 
Pleas, 1 vol., 1625 — 1041 

Croke’s Reports temp. Elizabeth, King’s Bench and Common 
Pleas, 1 vol., 1582 — 1603 


Croke’s Reports temp. James I., King’s Bench and Common 
Pleas, 1 vol., 1003 — 1025 


Cruise’s Digest of the Law of Real Property, 7 vote. ... 
Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1735 
Curteis’ Ecclesiastical Reports, 3 vols., 1834 — 1844 


Duxbury’s Reporta of the High Court of the South African 
Republic ... ... ... ... ... ... ... ... 

Dorion’s Queen’s Bench Reports 

Dominion Law Reports 


Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

N.Z. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Can. 

Scot. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
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DaJ. 

Dalr. 


Dan. ••• 
Dan. & LI. 
Dav. & Mer. 


. Ir. 

Dav. Pat. Cas. .. 
Day 

Dea. & Sw. 

Deac. ••• •* 

Deac. & Ch. 
Dears. & B. 
Dears. C. C. 

Deas & And. 

De G 

De G. & J. 

De G. & 8m. .. 

De G. F. & J. .. 

De G. J. & Sm. 

De G. M. & G. ... 

Delane 

Den. 

Dick. 

Dirl 


Dalison’s Reports, Common Pleas, fol., 1 vol., 1646 — 1574 
Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1008 — 1720 ... ... ... ... ... ... ... 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 1820 
Davison and Meri vale’s Reports, Queen’s Bench, 1 vol., 1843 — 
1844 ... ... ... ... ... ... ... 

Dayys’ (or Davis’ or Davy’s) Reports (Ireland), 1 vol., 1604 — 

lull ••• ••• ••• ••• ••• 

Davies’ Patent Cases, 1 vol., 1785 — 1810 
Day’s Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855 — 1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsly and Bell’s Crown Cases Reserved, 1 vol., 1850 — 1858 
Dearsly’s Crown Cases Reserved, 1 vol., 1852 — 1850 ... 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
De Gexs Reports, Bankruptcy, 2 vols., 1844 — 1848 ... 

Do Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1850 ... 
De Gex and Smale's Reports, Chancery, 5 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Reports, Chancery, 4 vols., 1859 — 
1 8h2 ... ... ... ... ... ... ... ... 

De Gex, Jones, and Smith’s Reports, Chancery, 4 vols., 1862 — 
1 81 Jo ... ... ... ... ... ... ... ... 

De Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 
ISo 1 1 857 ... ... ... ... ... ... ... 


Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 


Dods. 

Donnelly 

Doug. El. Cas. ... 
Doug. K. B. 

Dow 

Dow & Cl. 

Dow. & L. 

Dow. & By. K. B. 


Dodson’s Reports, Admiralty, 2 vols., 1811 — 1S22 
Donnelly’s Reports, Chancery, 1 vol., 1830 — 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Reports, llou.se of Ixmls, 6 vols., 1812 — 1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 
Dowling and Ix>wndes’ Practice Reports, 7 vols., 1843 — 1S49 
Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 


Dow. & Ry. M. C. 
Dow. & Ry. N. P. 
Dowl. 

Dowl. N. 8. 

Dr. & Wal. 

Dr. & War. 

Jf Irit. ... ... 

Drew. 

Drew. & Srn. 
Drinkwater 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Orig. 

Dunl. (Ct. of Sess.) 


Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 
Dowling and Ryland’s Reports, Nisi Prius, l part, 1822 — 1823 
Dowling’s Practice Reports, 9 vols., 1830 — 1841 
Dowling’s Practice Reports, New Series, 2 vols., 1841 — 1813 
Drury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 


Drury and Warren’s Reports, Chancery (Ireland), 4 vols., IS 11 — 
1843 ... ... ... ... ... ... ... ... 


Draper’s King’s Bench Reports ... ... • 

Drewry’s Reports, Chancery, 4 vols., 1852 — 1859 
Drewry and Sraale’s Reports, Chancery, 2 vols., 1859 — 1865... 
Drinkwatcr’s Reports, Common Pleas, 1 vol., 1840 — 1811 
Drury’s Reports temp . Napier, Chancery (Ireland), 1 vol., 1858 — 


1859 


• • • 


• • • 


• • 4 


Drury’s Reports temp . Sugden, Chancery (Ireland), 1 vol., IS 11 
1,1 1844 ... ... ... ... ... ... •*. . . . 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 21 vols., 


Dunning 

Durie 

Dyer 


Dunning’s Reports, King’s Bench, 1 vol., 1753 — 1754 
Durie’s Decisions, Court of Session (Scotland), fol., 1 vol 


— 1042 
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M 


Dyer’s Reports, King’s Bench, 8 vols., 1513 — 1581 


1621 


E. & A. «. . 
E. & B. . . . 

E. & E. ... 
E. B. & E. 


Upper Canada Error and Appeal 

Ellis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1S52 
1 8 o 8 ... ... ... « • • ... ... ... 


Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 


/• • ♦ 


M ♦ • • 


E. D. 

E. D. 

E. L. R, ... ... 

E. R. (or Eng. Rop.) 
E. R. 

A Y. 


• • • 

t ♦ • 


Reports of the Eastern Districts Court (Cape) from 1880 

South African Law Reports, Eastern Districts Ix>cal Division 

Eastern Law Reporter 

English Reports 

Ontario Election Reports ... 

Eagle and Younge’s Tithe Cases, 4 vols., 1204 — 1825 ... 


XXI 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Scot. 

Eng. 

Scot. 

Eng. 

Can. 


Eng. 
S. Af. 
S. Af. 
Can. 
Eng. 
Can. 
Eng. 
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xxh 

East 

East, P. C. 

Ecc. & Ad. 

Eden 
Edgar 
Edw. 

Elchios ... 

Emden’s B. C. ... 

Eng. Pr. Cas. 

Eq. Cas. Abr. 

Eq. Rep. 

Esp. ... ... 

Ex. D. 

Exch. 

Exch. C. It. 

F. (Ct. of Scss.) 


F. & F 

F. N. D. 

Fac. Coll. 

Falc. 

Falc. & Fitz. 
Fenton ... 

Ferg. 

Fitz. Nat. Brev. 
Fitz-G. ... 

FI. &K. 

Fonbl. 

For 

X 171 • • • • • • « 

Forb. 

Fort. De Laud. 
Fortes. Rep. 

Fost. 

Fount. 

Fox & S. Ir. 

Fox & S. Reg. ... 

Fras. 

Freem. Ch. 

Freem. K. B. 


G. 


G. & R. 

G. I. Dig. 

G. W. D. 

G. W. L. 
Gal. & Day. 
Gale 

Gaz. L. R. 
Geld. Dig. 
Gib. Cod. 
GifT. 

Gilb. 

Gilb. C. P. 
Gilb. Ch. 

Gilm. & F. 


Gl. & J. 

Glanv. 

Glanv. El. Cas. ... 
Glascock 


• * • 


East's Reports, King’s Bench, 10 vols., 1800 — 1812 
East’s Pleas of the Crown ... 

Spinks’ Ecclesiast ical and Admiralty Reports, 2 vols. ,1853 — 1855 
Eden’s Reports, Chancery, 2 vols., 1757 — 1766 
Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — -1725 
Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 
Elchies’ Decisions, Court of Session (Scotland), 2 vols., 1733 — > 
17o4 ... ... ... ... ... ... ... ... 

Emden’s Building Contracts, Building Leases and Building 


• •• 


Roscoe’s English Prize Cases, 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 1607 — 1744 
Equity Reports, 3 vols., 1853 — 1855 
Espinasse’s Reports, Nisi Prius, 6 vols., 1793 — 1810 ... 

Law Reports, Exchequer Division, 5 vols., 1875 — 1880 
Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 
1 ^ 1 7 1 S . ) 6 ... ... ... ... ... ... ... 

Exchequer Court Reports ... 

Fraser, Court of Session Cases (Scotland), 5th series, 8 vols., 

1898—1906 

Foord’s Reports of the Supreme Court of the Cape of Good 
Hope, 1879 — 1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1856 — 1867 
Finnemoro’s Nob's and Digest of Natal Cases, 1863 — 1867 
Faculty of Advocates, Collection of Decisions, Court of Session 
(Scotland), 38 vols., 1752 — 1841 
Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 
1744 — 1751 

Falconer and Filzherbert’s Election Cases, 1 vol., 1835 — 1838 
Fenton, Important Judgments 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Fitzherbert’s Natura Brevium 

Fitz-Gibbons’ Reports, King's Bench, fol., 1 vol., 1727 — 1731 
Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 vol., 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1S52 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 

Fortesque, De Laudibus Legum Angliso ... 

Fortescue’s Reports, fol., 1 vol., 1692 — 1736 
Foster’s Crown Cases, 1 vol., 1708 — 1760 

Fountainhall’s Decisions, Court of Session (Scotland), fol., 
2 vols., 1(578 — 1712 

M. C. Fox and T. B. C. Smith’s Reports, King’s Bench (Ireland), 
2 vols., 1822 — 1825 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1880 — 

1 89o ... ... ... ... ... ... ... ... 

Fraser (Simon), Election Cases, 2 vols., 1793 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 
Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 
1670 — 1704 

Gregorowski’s Reports of the High Court of the Orange Free 
State from 1883 ... 

Nova Scotia Reports (Geldert & Russell) 

General Index Digest 

South African Law Reports, Griqualand West Local Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1S41— 1813 
Gale’s Reports, Exchequer, 2 vols., 1835 — 1830 
New Zealand Gazette Law Reports 

Geldert’s Digest ... ... ... ... 

Gibson’s Codex Juris Ecclesiastici Anglicani 
Giffard’s Reports, Chancery, 5 vols., 1857 — 1865 
Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practico of the Court of Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 170(5 — 

Gilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts, Part I. (Gilmour) 1661 — 1666, Part II. (Falconer) 

1681 — 1686 

GJyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Legibus et Consuetudinibus Regni Angli© 
Gtenville’s Election Cases, 1 vol., 1623 — 1624 ... 

A Reports (Ireland), 1 vol., 1831 — 1832 * 
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Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 


Scot. 

8. Af. 
Eng. 
S. Af. 

Scot 


Scot. 

Eng. 

N.Z 

Scot. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 


Scot. 


Ir. 


Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
S. Af. 
S. Af. 
Eng. 
Eng. 
N.Z. 
Can. 

Eng. 

Eng. 

Eng. 

Eng. 


Soot. 

Eng. 

Eng. 

Eng. 

ir. 
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Godb. ••• ... 

Gouldsb. 

Go w ... ••• 

Griffin’s Patent Cases 
Gwill . 

H 

AJ . ft • • • • ft • 

n. & c. ... 

U# (t N. ... ... 

H. A Tw. 

n. & w. 

H B. R. (preceded by 
date) 

H. C 

• X a • V J • « • • » • • 

H. L. Cas. 

Hag. Adm. 
ling. Con. 

Hag. Ecc. 

Hailes 

Hale, C. L. 

Hale, P. C. 

Han. 

liar. & Ruth. 

nar. & W. 

Hare. ... ... 

Hard. 

1 1 arc* 

Hawk. P. 0. 

Hay 

Hay & Marr. 

Hayes 

Hayes & Jo. 

Hem. A M. 

ITet 

J-i. V l • • • * ft • ft 

n o i). ... ... 

Hodg. 

H og. 

Holt, Adm. 

Holt, Eq. 

Holt, K. R. 

Holt, N. P. ... 

Home, Ct. of Sess. 

ITong Kong L. R. 
Hop. A Colt. 

Hop. A I’h. 

Horn A H. 

Hov. Supp. 

How. C. ... 

How. C. 8. 

How. E. E. 

How. P. L. 

Hud. A H. 

Hudson’s B. C. ... 

Hume 

Hut. 

Hy. Bl. ... 

Hyde 

I. C. L. II 
I. Ch. R. 

1. Eq R. 


Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1574 — 1037 

Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 
vol., 1586 — — 1601 ... ... ... ... ... ... ... 

Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 ... 

Upper Canada Chancery (Grant) ... 

Griffin’s Patent Cases, 1884 — 1887 
Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 

Hertzog’s Reports of the High Court of the South African 
Republic, 1803 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1866 
Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1856 — 1862 
Hall and Twells* Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 
1 84 1 ... ... ... ... ... ... ... ... 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915—1917 ( c.g ., [1915] H. B. R.) 

Reports of the High Court of Griqualand West 
Hod gin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Haiies’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 
1 7 9 1 ... ... ... ... ... ... ... ... 

Hale’s Common Law 
Hale’s 1’leas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 
1 8 6 6 ... ... ... ... ... ... ... 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835—1830 

Ilarearse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1 b 8 1 *“ 1 6 9 1 aa. . « a ..a .a. ... ... ... 

Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1669... 

Hare’s Reports, Chancery, 11 vols., 1811 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hay’s Reports 

Hay A Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 .a. ... ... ... ... .a. .a. ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart's Reports, Common Pleas, fol., 1 vol., 1613 — 1625 
Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1867 
W. Holt’s Equity Reports, 2 vols., 1845... 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 
F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 ... 

Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 
~ 1744 ... ... ... ... ... ... ... ... 

Ilong Kong Reports 

Ilopwood and Colt man’s Registrat ion Cases, 2 vols,, 1868 — 1878 
Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 1867 
Hoin and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 3753 — 1817 
Howard’s Chancery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
How ard’s Equity Exchequer 
How ard on the Popery l^aw s 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 
(Ireland), 2 vols., 1827 — 1831 ... 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 
Henry Blackslone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 

Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chancery Reports, 17 vols., 1850 — 1867 ... 

Jrish Equity Reports, 13 vols., 1838 — 1851 
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Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Eng. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng 

Eng. 

Can. 

Eng 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 
Hong Kong 
Eng. 
Eng. 
Eng. 

Eng. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir 

Eng. 

Scot. 

Eng. 

Eng. 

Ind. 

Ir. 

Ir. 

Ir. 
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Hepokts included in this Work and their Abbreviations. 


X* Ij# IX* »»• ••• 

I. L. R. (Vol.) All. 

I. L. R. (Vol.) Bom. 

I. L. R. (Vol.) Calc. 

I. L. IX. (Vol.) Lab. 

I. L. R. (Vol.) Mad. 

I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

X . Ij. 1 . ... ... .. 

X. Ij. I?. Jo. ... *• 

I. R. (preceded by date) 
I. R. (Vol.) C. L. 

I. R. Eq. 

I. R., R. & L. 


Ind. Awards 
Ind. Jur. N. S. ... 

Ind. Jur. O. S. ... 

Ir. Cir. Rep. 

Ir. Jur. ... 

Ir. L. Rcc. 1st sor. 

Ir. L. Rec. N. S. 

Irv. 

J. Bridg. 

j . b . r .... ... 

J . . ... ... 

J . iP . J o. ... 

J . R. ... ... 

J. R. N. 8. 

J. Shaw, Just. ... 

J ac . ... ... 

Jac. & W. 

James 

Jebb & B. 

Jebb & S. 

Jebb, C. C. 

.Tebb, Cr. Pf. Cas. 

Jo. & Car. 

Jo. &> Lat. 

Jo. Ex. Ir. 

John. 

John. & II. 

Jur. 

Jur. N. S. 

K. 

Iv . Ci .... ... ... 

1 a . J . ... ... ... 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Kames, Rem. Dec. 

Karnes, Sel. Dec. 

Kay ... ... ... 

liel) . ... ... ... 

Keen 

1 a ell • ... ... ... 

• • • * • • « • » • 

W 

* 1 T • * • • ••• 

Keny. 

Keny. Ch. 

Kerr 


Irish Law Reports, 13 vols., 1838 — 1851 ... 

Indian Ijaw Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 

Indian JLjaw Reports, M,ft*dras ... ... ... ... ... 

Indian Law Reports, Patna 
Indian Law Reports, Rangoon 
Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1807, — (current) 

Irish Reports, since 1893 (e.t 7 ., [1894] 1 I. R.) ... 

Irish Reports, Common Law, 11 vols., 1800 — 1877 
Irish Reports, Equity, 11 vols., 1800 — 1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1868 — 1876 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1806... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1867 ... 

Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1013 

* 1 ()*j 1 ... ... ... ... ... ... ... ... 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... ... ... ... ... ... ... ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841 1842 ... ... • * • ... ... ... ... 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 
1838 — 1841 ... ... ... ... ... ... ... 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 
.Tebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), I vol., 1838 

Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1 844 ■ 1 840 ... ... ... ... ... ... ... 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 
Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 
Johnson and Hemming’s Reports, Chancery, 2 vols., 1859 — 1862 
Jurist Reports, 18 vols., 1837 — 1854 
Jurist Reports, New Series, 12 vols., 1855 — 1867 

Kotze’s Reports of the Iligh Court of the Transvaal Province 
1877 — 1881 ... ... ... ... ... ... ... 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 ( e.g. f [1901] 2 
1a . 13 .) ... ... ... ... ... ... ... ... 

Kames, Dictionary of Decisions, Court of Session (Scotland), 
fol., 2 vols., 1540 — 1741 

Kames, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716 — 1752 

Kames, Select Decisions, Court of Session (Scotland), 1 vob, 

1 7 o2 1708 ... ... ... ... ... ... ... 

Kay’s Reports, Chancery, 1 vob, 1853 — 1854 ... 

Keble’s Reports, fol., 3 vols., 1661 — 1677 
Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Keilwey’s Reports, King’s Bench, fob, 1 vob, 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fob, 1 vob, 1062 — 1707 
W. Kelynge’s Reports, fob, 1 vob, Chancery, 1730 — 1732 ; 

King’s Bench, fob, 1731 — 1734... 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1759 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753 — 1754 
New Brunswick Reports (Kerr) ... ... ...« 


Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 

N.Z. 

N.Z. 

Scot. 

Eng. 

Eng. 

Can. 

Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Ir. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 

Scot. 


Scot. 
Eng. 
Eng. 
Eng. 
Bn g. 
Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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Kilkerran 
Kn. & Omb. 

jKnapp i • . • • • • 

£kiiox • • • » • • » 

IConst. & W. Rat. App. 
Konst. Rat. App. 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1700 i^ro 

X 1 c) O ' JL 4 tJ m ••• nit t • • 1 1 * ••• 


Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1830 ... 

Knox s Reports ... ... ... ... ... ... ... 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 
1 9 1 2 ... ... ... ... ... ... ... ... 


Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 


L. & G. temp . Plunk. ... 
L. & G. temp. Sugd. 

L. & Welsb 


Lloyd and Goold’s Reports temp . Plunkett, Chancery (Ireland), 
1 vol., 1834 — 1839 ... ... ... ... ... ... 

Lloyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 
1 vol., 1 83o ... ... ... ... ... ... ... 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 


L. C. & M. Gaz. 
L. C. J. ... 

L. C. L. J. 

L. C. R. ... 

L. G. R. 

L. J. Adm. 

L. J. Bey. 

L. J. C. C. 

L. J. C. P. 

L. J. Eccl. 

L. J. Ex. 

L. .T. Ex. Eq. 

L. J. K. B. or Q 
L. J. M. C. 

L. J. N. C. 

L. J. O. 8. 

L. J. P. ... 

L. J. P. & M. 

L. J. P. O. 

L. J. P. M. & A 
L . J o. ... 

L. L. R. ... 

L. M. & P. 

L. N. 

L. R. A. & E. 


B. 


Local Courts and Municipal Gazette 
Lower Canada Jurist 
Lower Canada Law Journal 
Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1805 — 1875 

Law Journal, Bankruptcy, 1832—1880 ... 

l^iiw Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866 — 1875 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1890 ... 

Law Journal, Notes of Cases, 1800 — 1892 (from 1893, see Law 
J oui nal ) ... ... ... ... ... ... ... ... 

Law Journal, Old Series, 10 vols., 1S22 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 
1 8 (>(>--- 1S7.> ... ... ... ... ... ... ... 

Law Journal, Privy Council, 1805 — (current) 

I jaw Journal, Probate, Matrimonial and Admiralty, 1800 — 1805 
Law Journal Newspaper, I860 — (current) 

Loader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 
Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 


L. R. C. O. R. ... 

L. R, 0. P. 

L. R. Eq. 

L. R. Exch. 

L. It. 11. L. ... 

L. R. Ind. App. 

L. R. Ind. App. Supp. 
Vol. 

L. R. Xr. ... 


L. R. P. D. 

L. R. P. C. . . . 
L. R. Q. B. 

L. R. Q. B. 

L. R. 8c. & Div. 


AJ* x • t • 1 

L. T. Jo. 

L. T. O. S. 
L. Th. ..* 


Laws. Reg. Cas. 
Ld. Raym. 

. & Ca. 


Lee temp. Hard. 


Law Reports, Crown Oases Reserved, 2 vols., 1805 — 1875 
Law Reports, Common Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Cases, 20 vols., 1865—1875 
Law Reports, Exchequer, 10 vols., 1865 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., I860 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1877—1893 ... ... ... ... ... ... ... 


Law Reports, Probate and Divorce, 3 vols., 1865 — 1875 
Law Reports, Privy Council, 6 vols., 1865 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 
2 vols., I860 — 1875 
Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (cxirrent) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

La Themis 

Lane’s Reports, Exchequer, fol., 1 vol., 1005 — 1611 
Latch’s Reports, King’s Bench, fol., 1 vol., 1025 — 1628 
Lawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 


3 vols., 1094— —1732 ... ... ... ... ... ... 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1801 — 1865 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 
8 it G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 
T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 1733 — 


Scot. 

Eng. 

Eng. 

Aus. 


Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Eng. 
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Eepokts included in this Worn end their Abbreviations. 


Leg. Rep. 

Leggo 

Leon. 


Lev. 


Lew. C. C. 

Ley 

Lib. Ass. 

Lilly 

Lloyd, L. It. 
Lloyd, Pr. (’as. ... 
jjofrt ... . . . 

Long. & T. 

Lords Journals ... 
Lud. E. C. 
Lumley, P. L. 0. 
Lush. 


Legal Reporter 


t, Common Pleas and Exehe* 

*552 — 1615 . ,**• 

King's Bench and Common Pleas, fob, 3 vols., 


Cases on the Northern 

Ley’s Roports^ King’s Bench, fob, 1 vol 1608-1629 
Liber Assisarum, Year Boo ks, 1 — 51 Edw. 111.... ... •• 

Lilly’s Reports and Pleadings of Cases m Assize, fob, 1 vob .. 
Littleton’s Reports, Common Pleas, fob, 1 vob, 1627 — 1631 .. 

1 Jo yd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 ... 

Loii't’s Reports, King’s Bench, fob, 1 vob, 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vob. 


1841 — 1842 ... ... ... ... ••• ••• •*• 

Journals of the House of Lords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Idishington’s Reports, Admiralty, 1 vob, 1859 — 1862 ... 

Sir E. Lutwy che’s Entries and Reports, Common Pleas, 2 vols., 


Lut. Reg. Cas. ... 
Lynd. 


A. J. Lutwy che’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provincial, fob, 1 vob 


M. 


M. & 8. ... 

M. & W. 

M. C. O 

M. C. R. 

M. n. C. R. 

M. L. R. (Vob) K. B. or 

(Vol.) S'.' C. 

M. M. Cas. 

A1 ac . ... ... 

Mac. & G. 


Menzie’s Reports of the Supreme Court of the Capo of Good 
Hope, 1828 — 1850 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Mining Commissioner’s Cases 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases 
Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — • 


Mac. & H. 
M‘Cle. ... 
M‘Cle. & Yo. 
Macfarlane 


Macrae and Ilertslet’s Insolvency Cases, 1 vob, 1847 — 1852 ... 
M‘Cleland’s Reports, Exchequer, 1 vob, 1824 ... 

M‘Clelandand Younge’s Reports, Exchequer, 1 vob, 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 


Macl. & Rob. 

Macph. (Ct. of Sess.) 

Macq. 

Macr. 

Madd. 

Madd. & G. 

Madox 

Madox, Excli. ... 
Mag. 

Man. & G. 


Maclean and Robinson’s Scotch Appeals (House of Lords), 1 
"v ol . , 1 839 ... ... ... ... ... ... ... ••• 

Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 
1862 — 1873 


Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1822 
Maddock and Geldart’s Reports, Chancery, 1 vob, 1819 — 1822 
(Vob VI. of Madd.) 

Madox’s Formulare Anglicanuin ... 

MadoxVs History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 
5 vols., 1848 — 1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 


Man. & Ry. K. B. 


Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827- 


Man. A Ry. M. C. 
Man. L. J. 

Man. L. R. 

Man. R. temp . Wood 
Mans. 

Mar. L. C. 

March 

Marr. 

Marsh. 

Marsh. 

Mayn. 

Meg. 


Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law Journal 
Manitoba Law Reports 
Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vob, 


1639—1642 


Hay & Marriott’s Decisions, Admiralty, l vob, 1776 — 1779 ... 
Marshall's Reports, Common Pleas, 2 vols., 1813 — 1816 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273 — 1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889—51891 ... 


Ir. 

Aus. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 


Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Eng 

Eng 

Eng 

Ind 

Eng 

Ena 



Beforts included in this Work and their Abbreviations. 


Men* 

Her, 

Mod. Rep. 

Mol. • • * 

Mont. 

Mont. &> A. 

Mont. <fc 13. 

Mont • &> Oil. ... 
Mont. & M . 

Mont. D. & De G. 


Moo. & P. 

Moo. & S. 

Moo. Ind. App. 
Moo. P. C. 0. ... 

Moo. P. C. C. N. 8. 
Mood. & M. 

Mood. & R. 

Mood. C. 0. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Rep. 

Hurd. Epit. 

Murp. & It. 

Muit. 

My. & Or. 

My. & K. 


Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828 — 1850 

Merivale’s Reports, Chancery, 3 vols., 1815 — 1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 
Modem Reports, 12 vols., 1609 — 1755 

Molloy’s Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 
Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 ... 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’a Reports, Bankruptcy, 1 vol., 1838 — 1840 
Mon tagu and Macarthur ’s Reports, Bankruptcy , 1 vol 1 826— 1 830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 
1840 — 1844 


Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
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Reports of the High Court of the Orange River Colony 
Upper Canada Queen’s Bench, Old Series 
Ontario Weekly Notes 
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Per. C. 8. 


Phil. El. Cas. 
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Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
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Pop. in O. of A 

lies. & Eq. Jud. 
Resorv. Cas. 

Pick. A M. 

Pick. & S. 

Itidg. L. & S. 

Itidg. Pail. Itep. 

Itidg. temp. IT. ... 

Ititch. Eq. Itep. 
Pob. Eccl. 

Pob. L. & W. ... 

Itobert. App. 
Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. ... ... 

Roscoe’s B. C. ... 
Rose 

Ross, L. C. 

Rowe 
Rul. Cas. 


Pratt’s Supplement to Bott’s Poor Laws, 1833 
Precedents in Chancery, fol., 1 vol., 1680 — 1722 
Price’s Reports, Exchequer, 13 vols., 1814 — 1821 
Price’s Mining Commissioners’ Cases 
New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reports 

Queen’s Bench Reports (Adolphus and Ellis, New Series), 
18 vols., 1841 — 1852 

Law Reports, Queen’s Bench Division, 1801 — 1901 {e.g.> [1801] 
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Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 
Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... 
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Queensland Law Reports by Beor, 1870 — 1878 
Quebec Practice Reports ... 

Rapports Judiciaries de Quebec, Cour du Banc du Itoi, 1892 — 
(current ) ... ... ... ... ... ... ... ... 

Rapports Judiciaires de Quebec, Cour Sup^rieure, 1892 — 
(current ) ... ... ... ... . . . ... ... ... 

Queensland Supreme Court Reports, 5 vols., 1800 — 1881 
Queensland State Reports, 0 vols., 1002 — 1000... 

Weekly Notes, Queensland 

The Reports, 15 vols., 1893 — 1895 

Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1801 — 1867, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 
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Ramsay, Appeal Cases 
Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Ija Revue Critique de Legislation et de Jurisprudence de Canada 
Revue de Jurisprudence 

Revue de Legislation et de Jurisprudence, 3 vols., 1845—1818 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 
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Revue Legale, New Series, 1896 — (current) ... ... . . 
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Reports of Patent Cases, 1884 — (current) 
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Rastell’s Entries 

Rayner’s Tithe Cases, 3 vols., 1575 — 1782 
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Reports in Chancery, fol., 3 vols., 1615 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments ... 
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Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Iveeming, and Wallis’ New County Court Cases, 1 vol., 
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Robertson’s Scotch Appeals, House of Lords, 1 vol., 1707 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1811 
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Rolle’s Reports, King’s Bench, fol., 2 vols., 1014 — 1025 
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Rowe's Reports (England and Ireland), 1 vol., 1798 — 1823 ... 
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Jluss. & By. ... ... Bussell and Ryan’s Crown Cases Besorved, 1 vob, 1800 — 1823 

Bus. K. B. ... ... Bussell’s Election Beports... 

By, & Can. Cas. ... Bailway and Canal Cases, 7 vols., 1835 — 1854 ... 

By. & Can. Tr. Cas. ... Bailway and Canal Traffic Cases, 1855 — (current) 

By. & M. ... ... Byan and Moody’s Beports, Nisi Prius, 1 vol., 1823 — 1826 .. 

Byde & Iv. Bat. App. ... Byde and Konstam’s Beports of Bating Appeals, 1 vol., 1894— 
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Byde, Bat. App. ... Byde’s Bating Appeals, S vols., 1871--1S93 


Eng. 

Can. 
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Eng. 

Eng. 

Eng. 
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S. A. L. J. 
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S. C. (preceded by date) 
8. C. (H. L.) (preceded 
by date) 

8. C. (J.) (preceded by 
dat e ) 

.It'. ... ... ... 

8. L. T 

8. Q. B 

8. B 

8. B. C 

S. B, N. 8. W 

S. B, Q 

8. V. A. B 

8. W. A 

Saint 

Sask. L. B. 

Sau. & 8c. 

Saund. ... 

Saund. <fc A. 

Saund. & B. 

Saund. & 0. 

Saund. & M. 


Sflv . ... . . » 

Say. ... * . . 

Sc. Jur. ... 

Sc. L. B. 

Sc. B. B. 

Sch. & Lef. 

Scott ... ... 

Scott, N. It. 

Sea. & 8m. 

Sel. Cas. Ch. 

Selwyn’s N. P. ... 
Sees. Cas. K. B. 
Sett. & Bern. 

Sh. (Ct. of Sess.) 

Sli. & Macl. 

Sli. Dig. ... 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ct. 
Shep. Touch. 
Show. 

Show. Pari. Cas. 
Bid. 


Searle’s Beports of the Supreme Court of the Cape of Good Hope 
South African Law Journal 
South Australian Law Beports 
South African Law Beports 

Beports of the High Court of the South African Bepublic, 1881 
~ 1892 ... ... ... ... ... ... ... ... 

South Australian State Beports, since 1921 (e.g., [1921] 
S. A^i S. B.) ... ... ... ... ... ... ... 

Beports of the Supreme Court of the Cape of Good Hope from 
1880 

Court of Session Cases (Scotland), since 1906 ( e.g ., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 
(e.g., [1906] S. 0. (H. L.)) 

Court of Justiciary Coses (Scotland), since 1906 (e.g., [1900] S. C. 

(J.)) ... ... ... ... ... ... ... ... 

Canada, Supreme Court Beports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Beports 

Beports of the High Court of Southern Bhodcsia 
Stuart’s Lower Canada Beports ... 

New South Wales, State Reports 
Queensland Beports, Supreme Court 
Stuart’s Vice* Admiralty Reports ... 

South-West Africa Law Beports ... 

Saint’s Digest of Registration Cases, 1843 — 1900, 1 vol. 
Salkeld’s Reports, King’s Bench, 3 vols., 1689—1712 ... 
Saskatchewan Law Beports 

Sausee and Scully’s Beports, Bolls Court (Ireland), 1 vol., 1837 
1840 ... ... ... ... ... ... ... ... 


Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Beports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) 
Saunders and Cole’s Beports, Bail Court, 2 vols., 1846 — 1818 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vols., 
18o2 — 1858 ... ... ... ... ... ... ... 

Savile’s Reports, Common Pleas, fob, 1 vol., 1580 — 1591 
Saver's Beports, King’s Bench, fol., 1 vob, 1751 — 1756 
Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 61 vols., 1865 — 1924 ... 

Scots Revised Reports 

Schoalcs and Lcfroy’s Reports, Chancery (Ireland), 2 vols., 
1802 — 1800 


Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 ... 

Scott’s New Beports, Common Pleas, 8 vols., 1840 — 1845 ... 
Searle and Smith’s Beports, Probate and Divorce, 1 vob, 1859 — 


Select Cases in Chancery, fob, 1 vob, 1685 — 1698 (Pt. III. of 
Ofvs. in Oil. ) ... ... ... ... ... ... ... 

Selwyn's Abridgement of the Law of Nisi Prius 
Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements & Removals, 
1 vob, 1085 — “1727 ... ... ... ... ... ••• 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vols., 
1821- 


Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
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P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1720 — 1868 ... 


P. Shaw’s Justiciary Decisions (Scotland), 1 vob, 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vob, 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 
Shower’s Reports, King’s Bench, 2 vols., 1078 — 1695 ... 
Shower’s Cases in Parliament, fob, 1 vob, 1694 — 1699... 
Siderftn’s Reports, King’s Bench, Common Pleas and Exchequer, 
fob, 2 vols., 1657 — 1670 


S. Af. 
S. Af. 

Aus. 
S. Af. 


S. Af. 


Aus. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
S.-W. Af. 
Eng. 
Eng. 
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Scot. 

Scot. 
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Scot. 
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Sim. 

Sim. & St. 
Sim. N. S. 

Sm. & Bat. 


Simons* Reports, Chancery, 17 vols., 1826 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826... 
Simons* Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 1697 
. Smith and Batty's Reports, King’s Bench (Ireland), 1 vol., 


Sm. & G. 

Smith, K. B. 

Smith, L. C. 

Smith, Reg. Cas, 
Smytho ... 

Sol. I o. ... ... .. 

Spence ... 

Spinks 

St. R. Qd. (preceded by 
date) ... 

Stair Rep. 


State Tr. 

State Tr. N. S. 
Stewart . . . 
Stockton . . . 
Story 

Stu. M. & P. 


St uart 

Stuart, Adm. 
Stuart, Adm. N. S. 


Smalo and Giffard’s Reports, Chancery, 3 vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1806 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1895 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors’ Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 


Queensland State Reports, since 1902 ( e.g ., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 
166 1 1 681 ... ... ... ... ... ... 


Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vols., 1163 — 1820 
State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice -Admiralty Report ami Digest ... 
Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716 — 1747 ... 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 
1853 ... ... ... ... ... ... .. 


1851 


Sessions Cases (Stuart) 

Stuart’s Vice-Admiral ty (Lower Canada) Cases, 1836 — 1856 ... 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1859 


Stuart, K. B. 


Sw. & Tr. 

Swan. 

Swin. 

Hyme 


• • 


Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 


1810—1835 


« • • 


* • « 


• • • 


• • • 


St yle’s Reports, King’s Bench, fob, 1 vol., 1640 — 1655 

Nwabcy’s Report, Admiralty, 1 vol., 1855 — 1859 

Swabcy and Tristram’s Reports, Probate and Divorce, 4 vols., 


1858— 1865 


Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 

Swint on*s Justiciary Reports (Scotland), 2 vols., 1835 — 1841 ... 

Syme’s Justiciary Keports (Scotland), 1 vol., 1826 — 1829 


T. & M. ... 
T. II. 


T. Jo. 

T. L. 

T. L. R. ... 
T. P. 

T. P. I). ... 
T. it a ym. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of the Witwatersrand High Court (Transvaal Colony), 

1902—1909 

Sir T. Jones’s Reports, King's Bench and Common Pleas, fob, 
1 vol., 1667 — 1685 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current) ... 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910 — (current ) 
South African Law Reports, Transvaal Provincial Division ... 
Sir T. Raymond’s Reports, King’s Bench, fob, 1 vol., 1660 — 


a -i c 

. • KJ • ••• • • * * i 

Taml. 

Tas. L. R 

Taunt- 
Tax Cas. 

Tay. 

Temp. Wood 
Term Rep. 

Terr. L. li 

Thom. 

Toth 

Town St. Tr 

Trem. P. C. 

Trist. 

Tru. 

Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 
Turn. & R. 

Tyr 

Tyr. & Gr. 


Reports of the Supreme Court of the Transvaal, 1902 — 1909. 
Tamlyn's Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton's Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current) 

Taylor’s King’s Bench Reports ... 

Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fob, 8 vols., 17S5 — 1800 
Territories Law Reports 
Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 voh, 1559 — 1646 
Townsend, Modern State Trials ... 

Tremaine Pleas of the Crown, 1 voh, 1667 
Tristram’s Consistory Judgments, 1 voh, 1872 — 1890 ... 

New Brunswick Reports (Trueman) 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 
Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 ... 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1836 


U. C. Jur. 

U. C. L. J. N. S. 


Upper Canada Jurist 

•Canada Law Journal, New Series, 1865 — (current) 
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Eng. 

Eng. 

Eng. 

Eng. 


Tr. 

Eng. 

Eng. 

Eng. 

Eng. 

Tr. 

Eng. 

Eng. 

Eng. 

Aus. 

Scot. 
Eng. 
Eng. 
Eng. 
( ’an. 
Can. 
Eng. 
Eng. 


Scot- 

Scot. 

(’an. 

Can. 


Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

S. Af. 

Eng. 

S. Af. 

Eng. 
S. Af. 
S. Af. 


Eng. 
S. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Can. 

Can. 



xxxii Reports included in this Work and their Abbreviations. 


u. c. l». j. o. 
u. c. r 

Udal 


Canada Law Journal, Old. Series, 10 vols., 1855 — 1801 
Upper Canada Reports, Queen’s Bench 
Fiji Law Reporta (Udal) ... 


V. L. R. 

V. R. 

V. R. (Adm.) 
V. R. (Eq.) 
V. II. (Law) 
Vaugh. ... 
Vent. 

Vern. 

Vem. A Scr. 
Ves. 

Ves. & B. 
Ves. Sen. 

Vin. Abr. 

Vin. Supp. 


Victorian Law Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) ... 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1600 — 1673 ... 
Ventris’ Reports (Vol. I., King’s Bench ; Vol. 11., Common 
Pleas), fol., 2 vols., 1668 — 1691 
Vernon’s Reports, Chancery, 2 vols., 1080 — 1719 
Vernon and Scrivon’s Reports, King’s Bench (Ireland), 1 vol., 
1786 — 1788 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817... 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814... 
Vescy Son.'s Reports, 2 vols., 1747 — 1756 
Viner’s Abridgment of Law and Equity, fob, 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 0 vols. 


W. 


W. A. L. R, 
W. A’B. A W. 
W. A W. 

W. O. C. 

w. it. c. 

W. Jo. 


W • L. D. ... ... 

W. L. R. 

W. L. T. 

W. N. (preceded by date) 
W. N. 

W R 

• i ••• ••• ••• 

W R 

If# 41* ••• * • « 

W. R. ... ... ... 

W. W. A A’B 

W. W. R. 

Wallis by Lyne 
Web. Pat. (-as. ... 

Welsli, Reg. Gas. 

Went, Off. Ex. 

West- 

West temp. ITard. 

West. Tithe Cas. 

White 

White A Tud. L. C. ... 
Wight- 

Will. Woll. A Lav. 

Will. Woll. A IT. 

Willes 

Wilm. 

Wils 

Wils. AS. 

Wils. Ch. 

Wils. Ex. 

Win. 

Wm. Bl. 

Wm. Rob. 

Wms. Saund. 

Wolf. A B 

Wolf. AD 

Woll. 

Wood 


Watermeyer’s Reports of the Supreme Court of the Cape of 
Good Ilope, 1857 ... ... ... ... ... ... ... 

West Australian Law Reports 
Webb, A’Beckett and Williams’ Victorian Reports 
Wyatt and Webb 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
3898 — 190/ ... ... ... ... ... ... ... 

South African J^aw Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fob, 

1 vob, 1620—1640 ... 

South African Law Reports, Witwatersrand Local Division ... 
W r estem Law Reporter 
Western Law Times 

I jaw Reports, Weekly Notes, 1 866 — (current) ( e.g [1S6(>1 W. N.) 
Calcutta Weekly Notes 
W eekly Reporter, 54 vols., 1852 — 1906 ... 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 
I ) i"\ isj o n ... ... ... ... ... ... ... ... 

W yatt, WVbb and A’Beckett 
W estern W 7 eekly Reports ... 

Wallis’ Reports, Chancery (Ireland), 1 vob, 1766 — 1791 

W r ebst-er’s Patent Cases. 2 vols., 1602 — 1855 

WVlsh’s Registry Cases (Ireland), 1 vob, 1832 — 1840 ... 

W entworth’s Office and Duty of Executors 
W'est’s Reports, House of Lords, 1 vob, 1839 — 1841 
West’s Reports temp. Hardwicke, Chancery, 1 vob, 1736 — 1740 
W estern’s London Tithe Cases, 1 vol., 1592 — 1822 
W hite’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 
White and Tudor’s leading Cases in Equity, 2 vols. ... 
W’ightwick’s Reports, Exchequer, 1 vob, 1810 — 1811 ... 
W r illmore, Wollastou, and Davison’s Reports, Queen’s Bench 
and Bail Court, 1 vob, 1837 

W’illrnoro, W’ollast-on, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1838 — 1839 
Willes* Reports, Common Pleas, 1 vob, 1737 — 1758 
Wllmot’s Notes of Opinions and Judgments, 1 vob, 1757—1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fob, 
3 vols., 1742 — 1774 

W’ilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 

1 8juo 1 ... ... ... ... ... ... ... 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. W 7 ilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Reports, Common Pleas, fob, 1 vob, 1621 -1625 
William Blackstone’s Reports, King’s Bench and Common 
Pleas, fob, 2 vols., 1746 — 1779 ... 

William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850... 
Williams’ Notes to Saunders’ Reports, 2 vols. ... 

W'olferstan and Bristowe’s Election Cases, 1 vob, 1859 — 1861 
W 7 olferstan and Dew’s Election Cases, 1 vob, 1857 — 1858 
W r ollaslon’s Reports, Bail Court and Practice, 1 vob, 1810 — 1811 
W 7 ood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 ... 


y. a. D. 


Young’s Vice- Admiralty Reports 


Can. 

Can. 

Fiji. 


A us. 
Aus. 
Aus. 
Aus. 
Aus. 
Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Aus. 
Aus. 
Aus. 

Eng. 
S. Af. 


Eng. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 

S. Af. 
Aus. 
Can. 

lr. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Can. 
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Y. & C. Ch. Cas, 

Y. & 0* Ex. 

yT . & J • ... • • • 

Y. B. (Roll's Series) 
Y. B. (Sel. Soc.)... 
Yelv. 

"You. ... * • • 
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Youngo and Collyer's Reports, Chancery Cases, 2 vols., 1811 — 

X O x tl • • • • • » • » * • • ■ • • • « f • * • « « • • 

Younge and Collyer’s Reports, Exchequer in Equity, 4 vols., 

1 uoo 1 Q i 1 

J O tl M X O 1 1 • » • • • • « « • «■! * , t tit • i 

Younge and Jervis’ Reports, Exchequer, 3 vols., 1820 — 1830.. 
Y ear Boohs ... ... •«• ... ... ... ... .. 


Year Books (Rolls Series) ... 

Year Books (Selden Society) 

Yelvcrton’s Reports, King’s Bench, fol., 1 vol. 
Younge’s Reports, Exchequer in Equity, 1 vol 


• # • 


• • • 


, 1002—1013 
1830—1832 


• • 

• I 

• * 

• I 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 





ABBREVIATIONS 


USED 

IN THIS WORK. 

(Fop Abbreviations used in 

citing Reports, see pp. xvii — xxxiii, ante.) 

A--G* • 

for Attorney -General. 

Act. 


Actiengesellscliaft. 

Admlty. 


Admiralty. 

Affd. 


Affirmed. 

Ai Tg. . 

99 

Affirming. 

Akt. 

99 

Aki iengesellschaft ; Aktiebolaget ; Aktiosoiskabet. 

Alta. 

99 

Alberta. 

Anon. 

99 

Anonymous. 

Apld. 

99 

Applied. 

Appct. . 

99 

Applicant. 

Appln. . 

. . 

Application. 

Appln. . 

. 9 

Application to Begister a Trade Mark. 

Applt. . 

99 

Appellant. 

Apprvd. 

* 9 

Approved. 

Arbn 

« 9 

Arbit ration 

Archbp. 

99 

Archbishop. 

Art. 

99 

Article. 

Ass. Tax Case 

99 

Assessed Tax Case. 

Assce. 

99 

Assn ranee. 

Assocn. 

99 

Association. 

B. C. . 


Borough Council. 

B. C. 


British Columbia. 

Bkpcy. . 

9 9 

Ba nkruptcy. 

Bkpt. 


Bankrupt. 

Bldg. Soc. 


Building Society. 

Bp. 


Bishop. 

C. A. 


Court of Appeal. 

O. & S. L. By. Co. . 


City & South Txmdon Bailway Co. 

C. C. A. 

99 

Court of Criminal Appeal 

C. C. B. 


County Court Buies. 

C. C. B. 


Court of Crown Cases Beserved 

C. B. P. Act. . 


Common Baw Proceduro Act. 

C. L. By. Co. 


Central Ixmdon Baiiway Co. 

C. O. B. 


Crown OlTice Buies. 

C. 8. U. C. 


Consolidated Statutes of Upper Canada. 

Ca. sa. . 


Cay ad saUxtaciamhirn. 

Cale. By. Co. 


Caledonian Bail way Co. 

Oh. 


Chancery. 

Oh. Div. 


Chancery Division. 

Co. 


Company. 

Co-op. Assocn. 


Co-operative Supply Association. 

(bmi'8. . 

99 

Commissioners. 

Oonsd. . 


Considered. 

Coipn. . • 


Corporation. 



Ccurt. 

Ct. of Ch. 

99 

Court ot Chancery. 

Ot. ot Kq. 


Court of Bquity. 

Ct. of B 


Court of Be view. 

D. 0. . 

99 

Divisional Court. 

Dbtd. 

99 

Doubted. 
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Abbreviations. 


Deft. « for Defendant. 

Piste!. . „ Distinguished. 

Piv. Ot. . , Divisional Court, 


Feel, fomrs. 
Keel. Ct,. 

Ex. Ch. 

Ex p. 

Exch. 

Exor. 
Exorship. 
Expld. . 

Exl d. 

Ext rix. . 


Ecclesiastical Commissioners. 
Ecclesiastical Court. 

,, Exchequer Chamber. 

,, Ex parte . 

.. Exchequer. 

,, Executor. 

Executorship. 

,, Explained. 

,, Extended. 

,, Executrix. 


F\. fa. 
Foil'd. 


,, Fieri facias, 
„ Followed. 


G. A S. W. Ry. Co. 

G. C. Uy. Co. 

G. E. Ry. Co. 

G. N. of Scotland Ry. Co. 

G. N. Picc. A Brompton Ry. Co 
G. N. Ry. Co. 

G. S. A W. Rv. Co. of Ireland . 
G. W. Ry. Co. 

Grdns. . 


,, Glasgow & South Western Railway Oo. 

,, Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly A Brompton Railway Go. 
Great Northern Railway Oo. 

Great Southern A Western Railway Co. of Ireland. 
Great Western Railway Co. 

Government. 

Guardians or Guardians of the Poor. 


IT. C. of A. 
11. L. . 


High Court of Australia. 
House of Lords. 


I. It. Comrs. 
lnsce. 


Inland Revenue Commissioners. 
Insurance. 


JJ. 

Jud. Act 


„ Justices. 

,, Judicature Act. 


K. R. I)iv. 


„ King’s Bench Division. 


L. A B. Ry. Co. 

1,. A N. E. Ry. Co. 

L. A N. W. Rv. Co. 
L. A S. W. Ry. Co. 

K. A Y. Rv. Co. 

* 

ll B. A S. C. Ry. Co. 

j t ^ 

L . C. A D. Ry. Co. 

L. C. C. 

L. Elec. Ry. Co. 

L. G. Board . 

L.J. . . . 

L.JJ. 

L. M. A S. Ry. Co. 

L. T. A S. Ry. Co. . 


,, London A Brighton Railway Co. 

,, Ixmdon A North Eastern Railway Co. 

,, Ijondon A North Western Railway Co. 

,, London & South Western Railway Co. 

,, Lancashire A Yorkshire Railway Co. 

,, Local Board. 

,, Ixmdon, Brighton A South Coast Railway Co. 
,, J^ord Chancellor. 

,, London, Chatham A Dover Railway Co. 

,, London County Council. 

,, Ixmdon Electric Railway Co. 

,, Ix)cal Government Board. 

,, Lord Justice. 

,, Lords Justices. 

,, London, Midland A Scottish Railway Co. 

,, London, Tilbury A Southend Railway Oo. 


M. S. Act 

M. S. A L. Ry. Co. 

Mags. 

Man. 

Mentd. . 

Met. List. Ity. Co. 
Met. Ry. Co. . 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 
Mtge. 

Ml gee. . 

Mtgor. . 


,, Merchant Shipping Act. 

,, Manchester, Sheffield A Lincolnshire Railway Co. 
,, Magistrates. 

,, Manitoba. 

,, Mentioned. 

Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

Midland Great Western Railway Co. 

,, Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. E. Ry. Co. 
N. F. 

N. P. . 


New Brunswick. 

North British Railway Co. 
North Eastern Railway Co. 
„ Not Followed. 

Nisi Prius. 



Abbreviations, 


N. 8. . 

N. W. P. 
N. W. T\ 


for Nova Scotia. 

,, North-West Provinces. 
,, North-West Territories. 


Ont. 

Ord. 

Overd. 


,, Ontario. 

„ Order. 

„ Overruled. 


p. a . 
P. E. I. . 
Petn. 
Pltf. 


99 

99 




4, 


Privy Council. 

Prince Edward Island. 
Petition or Election Petition. 
Plaintiff. 


Q. B. Div. 
* 

Quo. 


,, Queen’s Bench Division. 
9f Qucere . 

Quebec. 


It. C. . 

It. D. C. 

It. 8. A. 

R. S. 0. 

R. 8. C. 

Refd. . 

Regn. of Trade Mk. 
Regr. of Trade Mks 
Resp. 

Restg. . 

Itevsd. . 

Revsg. . 

Ry. Co. 


,, Rural Council. 

,, Rural District Council 
,, Rural Sanitary Authority. 

,, Revised Statutes of Canada. 

,, Rules of the Supreme Court, 1883. 
,, Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

Restoring. 

,, Reversed, 
j, Reversing. 

Rail. Co. or Railway Co. 


8. O. (name of colony following) 


8. E. 
8. E. 
8. E. 
S. P. 
S.8. 


& C. Rv 
Ry. Co. 


Co. 


Sclied. . 

Sri. fa. . 

Sect. 

Set. I And Act 
Settlint. 

Soc. 

Soc. Anon. 
Solr. 


Same Case. 

,, Supreme Court of a Colony, 

Sett 1 ed 15 st ates . 

South Eastern <fc Chatham Railway Co. 
South Eastern Railway Co. 

,, Same Point. 

Steamship. 

.. Saskatchewan. 

Schedule. 

,, Scire facias . 

Section. 

Settled Land Act. 

Settlement. 

Society. 

SocicUe Anonyme, etc. 

Solicitor. 


Trade Mk. 
Tram. Co. 


., Trade Mark. 

Tramways Company. 


U. C. 




TT. D. C. 
U. S. A. 


Union Assmt. 
Urban S. A. 


Com. 


Urban Council. 

,, Urban District Council. 

,, United States of America. 

,, Union Assessment Committee, 
,» Urban Sanitary Authority. 


V.-C- 


,, Vice-Chancellor. 


Workmen’s Comp. Act 


,, Workmen’s Compensation Act. 


Y. T. 


,, Yukon Territory. 
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MEANING OF TEEMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases lias been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned, ” are grouped according to the points in the case which they annotate : 
within tiiese groups they are listed chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and are arranged inter sc in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by oases 
classified as “ Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows 

“ Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set o l facts and circum- 
stances in the annotating case. 

“ Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare “ Applied, ” supra . 

u Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

“ Not Followed ” (N.F.). — Compare “ Followed,” supra , to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and whore there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragranh. 
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Part I. — Rights and Obligations in Respect op Water. 


Part I. — Rights and Obligations in Respect of Water. 


Sect. 1.— PROPERTY IN WATER. 


1. General rule — Right of riparian owner.]— 

(1) A right to the use of a stream of water, in 
exclusion of the proprietors of land adjoining the 
stream, either above or below, cannot be acquired 
by appropriation, within the term of twenty 
years ; nor can a proprietor above, diminish the 
quantity or injure the quality of water, which 
would otherwise descend ; nor can any pro- 
prietor below, throw back the water, without his 
licence or grant. 

(2) A licence or grant to take away a certain 
quantity of water at a particular place, will not 
warrant a party, to whom it is granted, in taking 
away the same quantity of water in a different 
place. A general licence is revocable, except at 
such places where it has been acted upon A expense 
incurred. 

(3) The possessor of land, through which a 
natural stream runs, has a right to the advantage 
of that stream, flowing in its natural course, & 
to use it for any purposes of his own, not incon- 
sistent with a similar right of the proprietors of the 
land above A below. — Mason v. Hill (1833), 5 
B. & Ad. 1 ; 2 Nev. A M. K. B. 747 ; 2 L. J . K. B. 
118; 110 E. R. (192. 

Annotations : — As to (1) Distd. Arkwright, r. Gell (1839), 5 

M. & w. 203. Consd. Acton v. Blundell (1813), 12 M. & W. 
321; Wood v. Wand (1840), 3 Kxch. 7 18; Embrcv v. 
Owoii (1851), 0 Exch. 353 ; Dickinson r. Grand Junction 
Ganal Co. (1852), 7 Kxch. 282; Ghasomoro v. Richards 
(1850), 7 H. L. Oas. 350. Apld. Holkcr v. Porrltt (1875), 
L. R. 10 Kxch. 50. Apprvd. Orr Ewing v. Oolqulioun 
(1877), 2 App. Can. 830. Consd. Ormcrod r. Todmordcn 
Mill Co. (1883). 1 1 i). B. 1). 155. Reid. Cocker v. Owner 
(1834), 5 Tyr. i03 ; Sampson r. lloddinott (1857), 1 C. B. 

N. S. 500 ; Caved v. Lovering (18(55). 10 C. B. N. S. 732 ; 
Wilts & Berks Canal Navigation Go. r. Swindon Water 
Works Co. ( 1 873), 0 Ch. App. 453, n. ( Jcncratli /, Refd. Bovver 
V. Hill (1835). 1 Scott, 520. Mentd. Dodd v. Holme ( 183 1), 
1 Ad. & El. 4 03. 


2. — — .] — Norbury (Lord) v. Kitchin, 

No. 80, post. 

3. Necessity for appropriation— Flowing water.]— 

(1) Running water is originally public i juris , A 
an individual can only acquire a right to it by 
applying so much of it as he wants to a beneficial 
purpose, leaving the rest to others, who, if they 
acquire a right to it by subsequent appropriation, 
cannot lawfully bo disturbed in the enjoyment 
of it. 

(2) Where the gravamen of an action on the 
case for disturbing a watercourse was that deft, had 
erected a dam above pltf.'s premises, on the river 
Ij. A widened another dam, A thereby prevented 
the water from running in its usual course, A in its 
usual calm A smooth manner, to pltf.’s premises, 
A thereby the water ran in a different channel A 
with greater violence, A injured the banks A 
premises of pltf., but without alleging that he had 
sustained an injury from the want of a sufficient 
quantity of water ; A the jury having negatived 
any injury to pltf. from the causes assigned, but 
being of opinion that deft, ought not to keep the 
water pent up in summer time ; — Held : pltf. was 
not entitled to a verdict. — Williams v. Morland 


(1824), 2 B. A 0. 910 ; 4 Bow. A Ry. K. B. 583 ; 
2 L. J. O. S. K. B. 191 ; 107 E. R. 020. 


Annotations : — As to (1) Dbtd. Mason r. Hill (1833), 5 B. & 
Ad. 1 ; Arkwright v. Gell (1839), 5 M. & W. 203 ; Chase- 
more v. Richards (1859), 7 H. L. Cas. 350. As to (2) 
Refd. Konsit v. G. E. Ry. (1883), 23 Ch. D. 566. Generally , 
Mentd. Brunsden v. Humphreys (1884), 14 Q. B. I). 141. 

4. # ] — (1) Flowing water is publici 

juris. The person first appropriating it, has the 
exclusive light, in derogation of the primitive right 
of the public ; if lie abandon the appropriation, 
it becomes again publici juris . 

(2) Case will not lie, for lowering the bank of a 
stream, A erecting a weir, thereby diverting the 
flow of water from pltf.’s mill, where the place 
cut down, etc., was the freehold of deft., who at the 
time had a parol licence, which was afterwards 
revoked. — Liggins v. Inge (1831), 7 Bing. 682 ; 
5 Moo. A P. 712 ; 9 L. J. O. 8. C. P. 202 ; 131 
E. R. 203. 


Annotations : — As to (1) Dbtd. Mason v. Hill (1833), 5 B. & 
Ad. 1 ; Chttsemorc v. Richards (1859), 7 H. L . Cas. 349 ; 
Ormcrod v. Todmordcn Mill Co. (1883), 11 Q. B. D. 155. 
As to (2) Refd. Bridges v. Blanchard (1834), 1 Ad. & El. 
536 ; Coekor v. Cowper (1834), 5 Tyr. 103; Whaley v. 
Laing (1857), 26 L. J. Ex. 327 ; Davies v. Marshall (1861), 
10 C. B. N. S. 697 ; Plimmor v. Wellington Cornn. (1884), 
9 App. Cas. 699. Generally, Mentd. Wood v. Leadbittor 
(1845), 13 M. & W. 838 ; R. v. Chorley (1848), 12 Q. B. 
515 ; Jones v. Tapling (1862), 11 C. B. N. 8. 283 ; Mcllor 
v. Watkins (1874), L. R. 9 Q. B. 400 ; Kay v. Oxley (1875), 
L. R. 10 Q. B. 360. 


5. .] — Mason v. JIill, No. 1, ante. 

6. .] — Embrey v. Owen, No. 95, 


post. 

7. Percolating water.] — Pltf. A deft, were 

adjoining landowners, A had each a deep well on 
his own land, pltf.’s land being at a lower level 
than deft.’s. Deft, turned sewage from his house 
into his well, A thus polluted the water that 
percolated underground from deft.’s to pltf.’s 
land, A consequently the water, which came into 
pltf.’s well from such percolating water when he 
used his well by pumping, came adulterated with 
the sewage from deft.’s well ; — Held : pltf. had a 
right of action against deft, for so polluting tho 
source of supply, although uutil pltf. had appro- 
priated it lie had no property in the percolating 
water under his land, A although he appropriated 
such water by the artificial means of pumping. — 
Ballard v. Tomlinson (1885), 29 Ch. D. 115; 
54 L. J. Ch. 454 ; 52 L. T. 942 ; 49 J. P. 692 ; 
33 W. R. 533 ; 1 T. L. R, 270, C. A. ; revsg. (1884), 
20 Ch. 1). 194. 

Annotations : - Consd. English r. Metropolitan Water Board, 
[19071 1 K. B. 588. Refd. King in Oxford Co-op. Soc. 
(1884), 51 L. T. 94 ; Snow t\ Whitehead (1884), 27 Oh. D. 
588 ; Jordeson v. Sutton South coates & Drypool Gas Co., 
[1899] 2 Ch. 217 ; Foster r. Warblington U. C., 11906] 1 
K. B. 648. 

8. Appropriation must be beneficial.] — 

Williams v. Morland, No. 3, ante. 

9. .] — The purpose for which waters 

are collected is to bo regarded in determining 
whether rights or interests have been, or can be, 
acquired in them by other persons than those 
who collected them ; A this rule applies with 
special force to the waters of canals, which are 


PART I. SECT. 1. 

1 i. General rule — Right of riparian 
owner .)— The general rule that a person 
may deal as ho chooses with water rising 
on his own laud is subject to the limita- 
tion that tho water thus rising be not 
tho source or the main source of a public 
stream ; & also that no rights have been 


acquired to the water by prescription. 
— Van IIeerpkn v. Weihb (1880), 1 
Bucli. A. C. 5.— — S. AF. 

a. Necessity for appropriation — Un- 
recorded water. 1 — Esquimalt Water- 
works Co. v. Victoria Corpn., [1907] 
A. C. 499, P. C.~~ CAN. 

b. Right to water after twenty years * 


enjoyment .] — A person in enjoyment 
of a watoreourso for not less than 
twenty years Is entitled to protection 
in such enjoyment against persons who 
have no right to such watercourse. — 
Kondapa Rajam Naiuu v . Drvara- 
konpa Suryanarayan (1910), I. L. R. 
34 Mad. 173 —1ND. 
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Waters and Watercourses. 


Sect. 1 . — Property in water . Sect. 2 : Sub-sect. h] 

collected & devoted to a special purpose by the 
legislature, & must be kept open & employed in 
navigation for the benefit of the public.— -STAF- 
FORDSHIRE & WORCESTERSHIRE CANAL Co. V . 
Birmingham Canal Co. (1865), as reported in 
11 L. T. 647 ; 11 Jur. N. 8. 71; 13 W. K. 

358, L. JJ. ; on appeal (1866), L. R. 1 II. L. 254, 
H. L. 

Annotations: — Held. Creykc v. Hatfield Chase Corpn. 
(1896), 12 T. L. R. 383 : G. W. Ry. v. Solihull It. D. C. 
<1902), 80 L. T. 852 ; S. K. Ry. v. Cooper, [19241 1 Ch. 211 ; 
York Corpn. v. Leetham, [1924] 1 Ch. 557. Mentd. Ayr 
Harbour Trustees v. Oswald (1888), 8 App. Cas. 623 ; 
Preston Corpn. v. Fullwood L. B. (1885), 53 L. T. 718 : 
Jordeson v. Sutton Southooates & Drypool Gas Co., [1898] 
2 Ch. 614 ; County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251 ; Birkdale District Electric Supply 
Co. v. Southport Corpn., [1926] A. C. 355. 


Sect. 2. — CREATION OF PROPRIETARY 

INTERESTS. 

♦Sub-sect. 1. — In General. 

See , now, Law of Property Act, 1025 (c. 20), 
s. 62 (1). 

10. Creation by statute.] — (1) By a public Act, 
certain persons were incorporated, with the usual 
powers, for the purpose of making the river 
Medway & streams thereinto flowing navigable, 
it was amongst other things enacted that “ the 
river or streams so to be made navigable, & all 
lands, tenements, & hereditaments to be by them, 
the co., made use of for the benefit of the naviga- 
tion by virtue of a former Act & that Act, should 
be <fc were thereby vested in the co., their 
successors, heirs, & assigns for ever.” Defts. 
erected works on the banks of the river for the 
purpose of raising, & thereby raised, water from 
the river, for the supply of the county lunatic 
asylum & county gaol : — Held : that the Act 
created in the co. a property & interest in the water 
of the river which was interfered with by the 


abstraction of it for the purposes to which it was 
applied by defts., purposes more extensive than 
those for which a riparian proprietor, as such, 
could insist upon appropriating the stream as 
it passed by his land ; & it was not necessary to 
the maintenance of the action that there should 
be actual damage to the navigation, inasmuch as 
the Legislature intended to give the co. such an 
interest in all the water of the river for the purposes 
of the navigation as was interfered with by the 
abstraction of any part thereof. 

(2) Qu: whether or not the riparian proprietors 
could exercise for the benefit of the land adjoining 
the river the rights which ordinarily belong to such 
proprietors. — Medway Co. v. Romney (Earl) 
(1861), 9 C. B. N. S. 575 ; 30 L. J. C. P. 236; 
4 L. T. 87 ; 25 J. P. 550 ; 7 Jur. N. S. 846 ; 9 
W. R. 482 ; 142 E. R. 226. 

Annotations : — As to ( 1) Retd. Wilts & Berks Canal Naviga- 
tion Co. v. Swindon Water Works Co. (1873), 9 Ch. App. 

453. Generally , Mentd. Brumfitt v. Roberts (1870), L. It. 

5 C. P. 224 ; Green way v. Hockin (1870), L. R. 5 C. P. 

235. 

11. Demise of water — By lessee — Effect of deter- 
mination of head lease — On right to receive rent.] — 

Pltf. was occupier under a lease of a farm & mill. 
The mill was supplied with water which flowed 
along a natural watercourse through the form. 
The works of deft, slate co. were contiguous to 
the farm ; & defts. sought to utilise the flow of 
the watercourse for the slate works. Accordingly, 
in 1871, pltf. & defts. entered into an agreement 
by which pltf. gave permission to defts. to use the 
watercourse, troughs, & landers on the farm, & 
from time to time cleanse, scour, & keep same free 
for the passage of the water, & from time to time 
keep in repair or renew such watercourse, troughs, 
or landers, defts. having full liberty of ingress or 
egress at all times on to the farm. The parties 
further agreed that the agreement might be 
terminated at the expiration of three months’ 
notice, to be given on either side. The rent 
reserved for the use of the water was £1 per week, 
which was afterwards increased to £3 per week. 


PART I. SECT. 2, SUB-SECT. 1. 

c. Water records, rights & jrrivileges 
— Priority of record holders.)-- Where 
thero is not sufficient water in a 
stream to satisfy the number of inches 
granted to various record holders, the 
holder of a prior record is entitled to 
take water to the full amount thereof 
before the holder of a subsequent 
record can take any. — Campbell v. 
Bkownlek, 2 M. M. Cas. 571.— CAN. 

d. Necessity for deed of grant.] 

— Jenny Lind Co. v. Bradlky- 
Nicholhon Co. (18H3), 1 B. C. 1C pt. 
2, 185 ; 1 M. M. Cas. 9.— CAN. 

c. Duty not to interfere with 

rights of others.) - A grant of water 
privileges under Placer Mining Act, 
1891, does not sanction the user of the 
water to the detriment of the rights 
of others. — Columbia River Lumber 
Co. v. Yuill (1892), 2 B. C. R. 237 ; 
1 M. M. Cas. 64.— CAN. 

I Appeal from order of county 

court judge— -On what scale costs taxed.] 
—Re Burnham (1895), 1G P. K. 390. 
—CAN. 

g. Right to use & improve 

water privilege.) — The owner of land 
abutting on the chain reserved by the 
Crown for a public highway along tho 
K. river, who is also the licensee of tho 
interest of the Crown in such reserve, 
is a riparian proprietor, & as such, ho 
is the owner, within R. S. O. 1887, c. 
119, of a water privilege which adjoins 
that part of the reserve lying between 
his land & the river. — He, Jknibon 
(1896), 28 O. R. 136.— CAN. 

h. Similar applications for same 

water — Official who is determining 


the, later application should stay his 
hand.] — Where two different officials 
arc called upon to exercise their func- 
tions in regard to applications for water 
rights in respect of the same water, tho 
official who is determining the later 
application should stay his hand until 
tho final result of the prior application 
before another official is known. — Re 
Water Clauses Consolidation Act, 
1897, War Eagle Consolidated 
Mining & Development Co., Ltd. v. 
British Columbia Southern Ry. Co. 
(1901), 8 B. C. Li. 381 ; 1 M. M. Cas. 
465. — CAN. 

k. Right to appeal — Who may 

appeal.] — Any one affected by a de- 
cision appealed from under Wator 
Clauses Consolidation Act, s. 36, may 
he let in on the hearing of the appeal, 
even though the month for giving 
notice of appeal has expired. Such 
person may make his application on 
tho hearing of applt.’s motion for 
directions. — Re Water Clauses Con- 
solidation Act (1901), 8 B. C. R. 17 ; 
1 M. M. Cas. 421.— CAN. 

l. .] — Wallace v. Flkwin 

(1905), 1 1 B. C. It. 328 ; 2 W. h. It. 
13.— CAN. 

m. Right to amendment — 

Approval of alteration by Lieutenant- 
Governor in Council.) — Re Water 
Clauses Consolidation Act (1904), 
10 B. C. R. 356 ; 2 M. M. Cas. 135.— 
CAN. 

n. .]— A mining comr., 

under Water Clauses Consolidation 
Act, before the amendment of 1905, 
having adjudicated upon an applica- 
tion for a record, 8c having made the 
appropriate entry, is functus, 8c has 


no power to amond such record. — 
Wallace v. Flewin ((1905), 1 1 

B. V. R. 354 ; 2 W. L. R. 418.— CAN. 

o. Status to complain of mis- 

user .) — No one has a status to com- 
plain about tho diversion or misuse 
of water by tho holder of a water record 
unless ho himself holds such a record 
under Wator Clauses Consolidation 
Act, which is an exclusive code on the 
subject of water rights. — Spruce 
Creek Rower Co., Ltd. v. Muirhead 
(1904), 25 C. L. T. 23 ; 11 B. C. It. 68 ; 
2 M. M. Cas. 158.— CAN. 

p. Diversion of ivatn — Obstruc- 
tion of stream, with debris — Right to 
injunction. ] — -Klondike Government 
Concession, Ltd. v. McDonald (Y. T.) 
(1905), 2 W. L. it. 219— CAN. 

q. Jurisdiction of county court.) 

— The county ct. has jurisdiction over 
water rights appurtenant to placer 
claims, concurrent with that of the 
Supremo Ct., 8c such jurisdiction is 
not ousted by tho mere fact that an 
action was first, begun in tho Supreme 
Ct. by tho same parties respecting the 
game subject-matter, 8c until objection 
is taken it will continue to exorcise its 
jurisdiction, whereupon the propor 
course is to apply to stay one of the 
actions, 8c it depends upon the circum- 
stances which one will be stayod. It is 
too late to object to the jurisdiction 
after judgment. — Brown v. Bpuuce 
Creek Rower (Jo. (1905), 11 B. C. R. 
213 ; 1 W. L. R. 143.— CAN. 

r. Right, of placer miners to 

continuous flow of water.) — It was the 
intention of the legislature, by Water 
Clauses Consolidation Act, s. 29, as 
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In 1876 pltf.’s interest in the farm expired by 
effluxion of time, but he retained his occupation 
of the mill. The farm was subsequently leased 
by the freeholders to D. The position of the mill 
was lower down the stream or watercourse than the 
farm. I)efts. continued to pay the rent down to 
Apr. 1885, when D. claimed to exclude them from 
that portion of the farm which was in his 
occupation. No notice was given by either party 
to the agreement to terminate the arrangement. 
I) efts, then refused to pay any more rent to pltf. 
Pltf. brought his action to recover seven quarters* 
rent in arrear. The action was tried, <fc the point 
of law was reserved for further consideration : — 
Held : under the circumstances defts. were entitled 
to judgment, because though there had not been 
any regular notice to terminate the agreement 
between themselves & pltf., yet its operation 
was limited in point of time to the occupation of 
the farm by pltf., & on the determination of its 
occupancy by him his right to the rent for the use 
of the water ceased. — Jones v. Dorothea Co. 
(1887), 58 L. T. 80. 

12. Whether grantee acquires rights of riparian 
owner — Grant of land abutting on river.] — (1) A 

riparian proprietor cannot keep the land abutting 
on a river, the possession of which gives him his 
water rights & at the same time, by granting a 
part of that land which does not abut on the river 
transfer those rights or any of them <fc thus create 
a right in gross by assigning a portion of his rights 
appurtenant. 

(2) The ri gilts which a riparian proprietor has 
with respect to the water are entirely derived from 
the possession of land abutting on the river. If 
ho grants away any portion of his land so abutting, 
the grantee becomes a riparian proprietor <fc lias 
similar rights ; but if he gives away a portion of 
liis estate not abutting on the river, then the 


grantee of the land would have no water rights 
by virtue merely of his occupation, nor can he 
have them by express grant, except as against 
the grantor so tus to sue other persons in his own 
name for an infringement of them.— Stockport 
Waterworks Co. v. Potter (1864), 3 H. & C. 
300 ; 4 New Rep. 441 ; 10 L. T. 748 ; 10 Jur. 
N. S. 1005 ; 159 E. R. 545. 

Annotations : — As to (j) Consd. Nuttoll v. Braeewell (I860), 
L. 11. 2 Ex oh. l . Apprvd. Ormorod v. Todmorden Mill 
Go. (1883), 13 Q. B. 1). 1 55 ; McCartney r. Londonderry 
& Lough Swilly lly., 11904] A. C. 301. As to (2) Distd. 
Holker r. Porritt (1875), L. K. 10 Exch. 59. Retd. 
Kensit v. G. K. lty. (1884). 27 Ch. 1). 122. 

13. Land abutting on river retained.] 

Stockport Waterworks Co. v. Potter, No. 12, 
ante . 

14. Power of riparian owner to grant — Grant 
by public corporation — Operation of grant con- 
flicting with statutory duties.] — An Act was 

passed in 1584, the object of which was to 
supply the ships in the harbour of Plymouth, & 
the town of Plymouth, with water, & to scour the 
channel by means of a leat from the river Mew to 
the harbour ; & the power of purchasing the land 
required was vested in the eorpn. of Plymouth. 
An hospital was founded in 1617, & was endowed 
with lands which had belonged to the corpn. <fc 
there was a close connection between them. In 
1653, in consideration of £1,400 part of a greater 
sum due from the corpn. of the town to the hospital, 
an estate in fee simple was granted by the corpn. 
to the hospital of one-fourth part of certain mills, 
& 44 of one-fourth of the leat or watercourse, run- 
ning, coming, & going to all the mills ” : — Held : 
only so much of the water as remained after the 
public purposes were satisfied could be applied 
by the corpn. to the use of tho mills on the leat ; 
& one-fourth only of the surplus water of the leat 
passed by the grant of 1653. 


enacted by 1 903-1 90 1 Act (e. 50), 8. 2, to 
secure tho free miners, occupants of 
placer ground, whether they hold as 
original locators or us leaseholders, that 
continuous flow of water which the sect. 

— GlNACA & Mo TROT V. 

CONHOUD \TKI> H VDRM’JLK', 

Ltd. (1905). 11 B. C. R. 1 K 1 ; 2 

M. M. Can. 288.— CAN. 

t. Deposit of (lehr is cf* tailings 

— Injury to lower owners — 1\ 
use of water Industrial i 

— MpLarkn v. Jensen. MuLvhkn r. 
Elliott (Y. T.) (1 90(5), 4 W. L. lb 
1(52— CAN. 

a. Destruction of flame — Denied y 

by injunction. 1— Yukon Consolid \tki> 
Gold Eiioldh Co. v. Schmidt (V r . T.) 
(1908), 8 W. L. U. 708. —CAN. 

b. Right of holder to erchulr 

every one not holding water records.] 
The owner of the land on which there 
Is a spring or stream has rights therein 
1o the exclusion of all other persons not 
holding records under Water Glauses 
Consolidation Act, 1897.— lie Milhted 
( 1908), 13 B. O. Ib 3(54.— CAN. 

c. _ — Lapse of record by aban- 
donment of pre-emption claims. I 
Where holders of separate pre-emption 
records, with tho object of vesting 
their respective pre-emptions in them- 
selves as partners, surrendered the 
separate pre-emptions to tho (Town, 
on the same day, relocated the same 
areas as partners, obtaining a record 
in their joint names, tho Joint water 
rooord previously granted to them as 
partners in connection with their 
sopa-rnte pre-emption claims cannot be 
considered as having boon abandoned. 
The effect of the transaction caused the 
areas to become unoccupied land of the 
(Town, & upon their re-location, tho 
water record in connection therewith 
continued to subsist as a right appur- 


tenant to the joint pre-emption claim. 
— Eastern Townships Bank r. 
Vauuhan (1909), 13 B. C. Ib 77 ; 4 1 
8. C. lb 28(5.— CAN. 

d. - Acquisition of right .} — Mr* 
Lean v. North Pacific Lumper Go. 
(1910), 15 B. O. lb 1 48.— CAN. 

e. a rant, of wator rights — 

Exclusive legislative authority of Domin- 
ion.] — Ib v. B(trrart) Power Go. 
(1910), 12 Exch. C. U. 295 ; 4 3 S. C. Jb 
27 ; [ 1911 1 A. G. 87. —CAN. 

f Dower of province to grant 

water records prior to conveying 
statutes. I — George v. Mitchell. 
Geo roe v. Humphrey Brothers 
(B. G.) (1912). 22 \V. L. It. 576; 3 
W. W. ib 162.— CAN. 

g. — — Transfer of part of 

lands -Eights of transferees in water.)— 
Deft, had obtained a water record 
authorising the use of cortain .water 
for domestic & agricultural purposes on 
certain laud, & constructed works, 
including dam, pipe line, etc., for such 
purpose : — Held, : certain persons who 
subsequently became owners of parts of 
that land through floods made in pur- 
suance of either one or the other of the 
Acts aforesaid thereby became pro- 
portionate o wnei*s of such water rights 
& works.— D alton v. West Shore N 
Northern Land Go., Ltd. (B. C.), 
[19201 2 W. W. lb 1022.— CAN. 

h. - Power to divert creek.) 

—A grant- to defts., the Gity of Van- 
couver, of water rights by the Pro- 
vincial Govt, under Water Clauses 
Act, 1897, & amending Acts, conferred 
upon them power to divert Seymour 
Greek in derogation of the rights of 
riparian owners thereof. — C ook r. 
Vancouver City (1912), 22 W. L. lb 
557 ; 23 W. L. lb 180 ; 17 B. G. lb 
477 ; 10 I). L. Jb 529; 3 W. W. lb 
318. — CAN. 


k. Jurisdiction of board of 

investigation — Application for licence 
instead of water record.)— Re Evans & 
McL\Y (B. C.) (1913), 24 W. L. lb 
821; i W. W. Ib 1070.— CAN. 

l. .] — Held: — the board of 

investigation under Water Act, 1914, 
had acted without jurisdiction in grant- 
ing a conditional license to tho Depart- 
ment- of Indian Affairs to divert water 
from St. Paul’s Greek for use of tho 
Indian tribe on the Kamloops Deserve. 
—Re Water Act, 1911, Western 
Canada Ranching Go., Ltd. v. 
Indian Affairs Department, [1921] 
2 W. W. Ib 834.— CAN. 

m. — — Indian record.] — 

Indian Affairs Department v. 
( ’rosin A (1925), 36 B. G. lb (52.— CAN. 

n. Justification of diversion.) 

— Action to restrain defts. from 
diverting water from a stream flowing 
through his land. Defts. justified the 
diversion l>y virtue of a water record 
granted to them on Sept. 28, 1906, 
pursuant to Water Glauses Consolida- 
tion Act, 1897, & amending Acts-.' — 
Held: defts.’ water record was valid, 
& pltf., as riparian owner, had, under 
existing legislation in B. C„ no rights 
suporior to or overriding defts.’ rights 
of record.- Cook v. Vancouver City 
(1911), 28 W. L. lb 801 ; 18 D. L. Ib 
305 ; 0 W. W. It. 1 192 ; fllMlJ A. C. 
1077 ; ill L. T. 084 — CAN. 

o. Record not appurtenant to 

lease. ] — Pltf. co. was the holder of a 
mining lease acquired in 1890, & after 
two renewals was llnally renewed in 
1905 for 20 years ; a water record was 
issued for 1 ,000 inches of water for use 
on the mining ground so leased in 
1 897, which was to continue in force for 
five years. This record was never 
renewed. Deft, claimed the water by 
virtue of a water record obtained by 
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Waters and Watercourses. 


Sect, 2 . — Creation oj proprietary interests: Sab - 
sects. 1, 2 & 3.J 

The primary duty of the corpn., under the Act, 
was, & must be deemed to be, to provide for the 
public objects contemplated by the Act, & that it 
would be contrary to their duty to permit the 
interest of any person interested in the mills, or 
in the application of the water brought by the leat 
for the purposes of the mills, to have any com- 
petition whatever with the public interest intended 
to be secured by the Act (Lord Langdale, M.R.). 
— A.-G. v. Plymouth Corpn. (1845), 9 Beav. 67 ; 
15 L. J. Ch. 109 ; 8 L. T. O. 8. 34 ; 50 E. It. 268. 

15. Right to divert.] — N uttall v. Brace- 

well, No. 174, post. 

16. Right to use.] — A riparian owner can- 

not, except as against himself, confer on one who 
is not a riparian owner any right to use the water 
of the stream, & any user by a non-riparian pro- 
prietor, even under a grant from a riparian owner, 
is wrongful, if it sensibly affects the flow of the 
water by the lands of other riparian proprietors. — 
Ormerod v. Todmorden Joint Stock Mill Co., 
Ltd. (1883), 11 Q. B. D. 155; 52 L. J. Q. B. 
445 ; 47 J. P. 532 ; 31 W. R. 759, C. A. 

finnointions : — Refd. Kensit v. G. E. Ry. (1884), 27 Ch. I). 

122 : McCartney v. Londonderry & Lough Svvilly Ry., 

f 19011 A. C. 301. Mentd. A.-G. v. Conduit Colliery Co., 

H895] 1 Q. B. 301 . 

17. J — A riparian proprietor, not- 
withstanding that the river is navigable, can 
acquire an interest in its water power, as derived 
from a reservoir artificially formed by a dam 
across its channel, & sell same along with A as 
appurtenant to his land. Even if such sale should 
not be effectual against the public, the vendor 
cannot himself impeach it on that ground : — Held : 
in this case, as the vendor of a specified amount 
of water power had not reserved to himself a right 
to a supply either pari passu with or preferably 
to the purchaser, the latter was entitled to damages 
in respect of any loss incurred by the vendor’s 
user of the water in diminution of the amount 
sold. — IIameltn v. Bannerman, [1895] A. C. 237 ; 
64 L. J. P. C. 66 ; 72 L. T. 128 ; 60 J. P. 22 ; 43 
W. R. 639 ; 1 1 R. 368, P. C. 


Whether rights to water subject of grant.] — 

See Easements, Vol. XIX., p. 23, Nos. 92, 93. 

Form of grant — Whether deed necessary — Grant 
of right to flow of water.] — See Easements, Vol. 
XIX., pp. 27, 28, Nos. 119-121. 


Sub-sect. 2. — Implied Grants. 

See Law of Property Act, 1925 (c. 20), s. 62. 

18. Whether grant Implied — On conveyance of 
land.] — If land, with a run of water upon it, be 
sold, the water passes with the land, & the vendee, 
having used the water, though for less than twenty 
years, gains a title to it by appropriation, & may 
maintain an action for obstructing it. — Oanham v. 
Fisk (1831), 2 Or. A J. 126; 2 Tyr. 155; 1 
L. J. Ex. 61 ; 149 E. R. 153. 

19. .] — By permission of the tenant 

for life of farms A. A B., deft, many years ago 
made a culvert from a brook, which in its natural 
course flowed to farm A., for the purpose of getting 
water for his own premises A for farm B. The 
culvert, which carried off nearly all the water 
from the brook, commenced in some lands of deft, 
which were bounded by the brook, A then passed 
through farm B., where a portion of the water 
was drawn out of it by means of a small pipe, for 
the use of farm B. The rest of the water, namely, 
the larger portion, flowed on down the culvert, 
which, after traversing farm B., ended in other 
premises of deft., where the water was consumed. 
In Sept. 1856, the then owner of farms A. A B. 
conveyed farm B. in fee to deft., together with all 
waters A watercourses appertaining to the 
premises, or used, occupied or enjoyed with the 
same, lie afterwards conveyed farm A. to pltf., 
with all waters A watercourses : — Held : as against 
the owner of farm A., the words of the conveyance 
of farm B. were sufficient to convey to deft, the 
right to the continuance of the culvert, A to the 
accustomed flow of water down it ; A his right 
was not limited to the taking so much of the 
water as had heretofore been used for the pur- 
poses of farm B. — Wardle v. Brockleiiurst 


him subsequent to tbe issue of the 
water record of 1897. In a dispute as 
to the right of user of the water in 
question Held : the pltf/s lease did 
not iu itself carrv the right to water, 
A the water record of 1897, not having 
been renewed, expired at the end of 
the period for which it wrh originally 
issued. — Lightning Creek Mining 
Co. v. Horn (1914), 19 H. C. R. 530.— 
CAN. 

p. Grant to tenant for life — 

Whether tenant lor life trustee for re- 
maindermen.] --While the practice of 
the Crown Lands Department is to sell 
a water Jot to the owner of the adjoining 
land, a Crown grant thereof applied for 
by the life tenant under the belief that 
he had been devised the fee will not 
necessarily be held by him as trustee 
for his children ent itled to the remainder 
in fee of such adjoining lands. — 
Ontario Asphalt Block Co. v. 
Montrf.uil (1911), 32 O. L. R. 243 ; 
19 D. L. R. 518.— CAN. 

q. Application for transfer— 

Powers &' jurisdiction of controller oj 
water. j — Rucker v. Wilson, [1923] 
3 1). L. R. 433: 32 B. C. R. 401; 
[1923] 3 W. W. It. 130.— CAN. 

r. Powers , duties <f* jurisdiction 

of Gold Commissioner — TJnder Water 
Clauses Consolidation Act.]— Where an 
application for a record of water for 
mining purposes is pending before a 
Gold Comr. an application for a record 
of the same water for domestic, me- 
chanical & industrial purposes should 


not he adjudicated upon by an assistant, 
comr. of lands & works without express 
notice to nppets. before the Gold Comr. 
— lie Water Clauheh Consolidation 
A f-r, 1897, War Kagle Consolidated 
Mining A Development Co., Ltd. v. 
British Columbia Southern Rv. Co. 
(1901), 8 B. C. It. 371 ; 1 M. M. Cas. 
422 — CAN. 

t. Whether joint holding 

allowable.] — Centre Star Mining Co. 
v. British Columbia Southern Ry. 
Co. (1901), 8 B. C. R. 214 ; 1 M. M. 
Cas. 400 ; 21 C. L. T. 491.— CAN. 

a. — - Commissioner acting 

in administrative capacity instead of 
judicial capacity.] — Carpenter v. Cal- 
ligan (1902), 2 W. L. R. 488, 491.- 
CAN. 

b. Jurisdiction under 

Water Clauses Act, s. 18 .]—lte Water 
Clauses Consolidation Aut, Centre 
Star Mining Co. r. Rossland Corpn. 
(1903), 2 M. M. Cas. 27 ; 9 B. C. It. 403. 
- CAN. 

c. Appeal from C ommis - 

sinner — Whether trial dc warn.]— Ross 
v. Thompson (1903), 10 B. C. It. 177 ; 
2 M. M. Cas, 79.— CAN. 

d. .1— Anglo -Klondike 

Mining Co. v. Cook (Y. T.) (1905), 
1 W. L. R. 322.— CAN. 

©. Change of point of diver- 

sion.] — Re East 'Kootenay & Chan- 
brook (1909), 11 W. L. R. 252.- CAN. 

f. Artificial waterway — Parol per- 
mission — User — Subsequent unretris- 


grant. 1— Harrington r. Spring 
Creek Cheese Manueauturino Co. 
(1901), 21 C. L. T. 209: 7 O. L. R. 
319 ; 3 O. W. R. 20.— CAN. 

g. Meaning of word “ decision ” in 
Water Clauses Consolidation Act , 1897 
s. 39.1 — Bole v. Roe & Arernetiiy 
(1907), 13 B. C. R. 215 —CAN. 

PART I. SECT. 2, SUB-SECT. 2. 

18 i. W lather grant implied- — On coii- 
vci/ancr of land .] — If land adjoining 
a highway or river is grunted, the half 
of tho road or the half of the river is 
presumed to puss, unless there Is some- 
thing either in the language of the deed 
or in the nature of the subject, -mal ter 
of the grant, or in tho surrounding 
circumstances, sufficient to rehut that 
presumption ; this though the 

measurement of the property which is 
granted can he satisiled without in- 
cluding half the road or half the bed of 
the river, & although the land is de- 
scribed as hounded by a river or a road, 

notwithstanding that the map which 
is referred to iu tho grant does not 
include the half of the river or the road, 
& this rule of construct ion cannot he de- 
parted from, merely because it is shown 
that it would have been to the interest 
of the grantor to retain half the bed of 
tho river. This rule of construction 
applies equally whether the subject- 
matter l)e a giant from the (frown or a 
subject.— Balbir Singh v. Secretary 
of State for India (1899), I. L. R. 
22 All. 9G.— IND. 
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(I860), 1 E. & B. 10S8 ; 29 L. J. Q. B. 145 ; 1 
L. T. 519 ; 0 Jur. N. 8. 319 ; 8 W. R. 241 ; 120 
E. R. 1207, Ex. Oh. 

A n notation Eeid. Watts v. Kelson (1871), G Ch. App. 1GG. 

20. .] — Swindon Waterworks Co. 

v. Wilts & Berks Canal Navigation Co., No. 

85, post. 

21. Use of general words — “ Belong- 

ing & appertaining.”] — “ Belonging & appertain- 
ing ” in a conveyance mean only legally belonging 
& appertaining, & the vendor is not estopped 
thereby from disputing the right to a watercourse 
which had previously been used by the occupier 
of the premises conveyed but which was not 
enjoyed by right. — Lomax v. Ashworth (1810), 0 
L. T. O. S. 310. 

it Appurtenant.”] — See Ease- 
ments, Vol. XIX., p. 41, Nos. 218, 219. 

22. Reservation of mines & minerals — 

No express grant of springs.] — The Act of Tynwald 
in 1703, after assuring to the customary tenant of 
the Earl of Derby in the Isle of Man their lands & 
rights, expressly excepts in favour of the lord, 
now the Crown, all mines, minerals, etc., in the 
following words : “ Saving always unto J. 

Earl of Derby his heirs & assigns, & unto all <te 
every other person or persons that shall at any 
time hereafter become lords of the isle, all such 
royal tys, regalia, prerogatives, homages, fealtys, 
escheats, forfeitures, seizures, mines A minerals 
of what kind A nature soever, quarry s A delfs of 
flag, slate or stone, franchise, liberties, privileges 
A jurisdictions whatsoever, as now are or at any 
time heretofore have been invested in J., 
Earl of Derby, or in any of his ancestors, lords of 
the isle.” There being no express grant of springs 
for the use of the tenants : — Held : no such grant 
could be implied. — Ballagorkisu Silver, Lead 
A Copper Mining Co. v. Harrison (1873), L. R. 
5 1*. C. 49 ; s ub nom. Ballagorkisu Mining Co. 
v. Bijmbell, 13 L. J. 1\ C. 19 ; 29 L. T. 058 ; 38 
J. P. 148 ; sub nom. Dumbell v. Bellacorkisii 
Silver, Lead A Copper Mining Co., 22 W. R. 
277, P. C. 

Annotations : Mentd. Knrdloy v. Granville (187G), 3 Ch. D. 

82G ; A.-G. for Isle of Man r. Mylehrecst- ( 1 879), 4 App. Gas. 

294. 

Right necessary for enjoymentof pro- 
perty granted.] — See Easements, Vol. XIX., pp. 
45, 71, Nos. 250-252, 41b. 

23. Sale of mill — Whether water pipes pass — 
Pipes conveying water to mill.J — Deft.., being the 


owner of a cotton mill or factory, A also of a small 
piece of land lying between it A a local canal, 
agreed to sell the factory to pltf. By Act, owners 
of land within 20 yards of the canal were authorised 
to draw water for the sole purpose of condensing 
steam. In 1808, the owners of the mill purchased 
the intermediate plot, A laid down pipes, A the 
canal water was used for the general purposes of 
the mill until 1857, but the legality of this use of 
the water was at various times disputed by the 
proprietors of the canal. At the date of the con- 
tract, all the machinery was removed from the 
mill, which was used solely as a warehouse. The 
contract was silent as to the right to the water ; 
but pltf. alleged that he bought on the faith of 
having the water, while deft, alleged that he never 
intended to sell it. Deft, removed some of the 
underground pipes from the intermediate plot, A 
offered a conveyance with the usual general words. 
Pltf. filed a bill praying a mandatory injunction 
as to tho pipes, A the specific performance of the 
agreement, including the right to the water. 
Semhle : deft, was justified in removing the pipes 
from the plot not agreed to be sold, A was not 
bound to convey the mill with the pipes in statu 
quo. — Butterwortii v. Walker (1804), 11 L. T. 
430 ; 13 W. R. 108. 


Sub-sect. 3. 


CONSTRUCTION 

Licence. 


of Grant or 


24. What passes under grant — Grant de aqua.] 

-Tiirockmerton v. Tracy (1555), 1 Plowd. 145 ; 


2 Dyer, 124 a ; 75 E. R. 222. 

Annotations : — Mentd. Wrotcslcy v. Adams (1559), 


Plowd. 



Gar. 397 ; Berry v. White (1G62), O. Brldg. 82 ; Petty v. 
Goddard (1GG2). O. Bridg. 35 ; H. v. Trinity House (] 662), 
1 Keb. 331 ; Lyn e. Wyn (1605), O. Bridg. 122 ; Foote v. 
Berkley (1G6G), O. Bridg. 527 ; Graves v. Ashenhurst 
( 1 G73), Freom. K. B. 77 ; Lawrence v. Dodwell (1090). 
1 Ld. Itoym. 438 ; Fisher v. Wigg (1700), I 1\ Wms. 14 ; 
Freshwater v. Eaton (1717), 1 Stra. 49 ; Scott v. A Chez 
(1713), Park. 21 ; Hunt v. Gunn (1862), 13 G. B. N. S. 
22G ; Kennedy v. Broun (1863), 13 O. 11. N. 
Maleomson v. O ’Den (1863), 10 H. L. Cas. 593 ; 
v. (Hark (1876), 2 C. P. D. 88; Hanbury v. 

[1901] 2 Gh. 401. 

25 . “ All streams that might be found In 

property demised ” — Includes all wells in existence 
& wells subsequently found.] — By lease, dated 


S. 677 ; 
Burchell 
Jenkins, 


h. Biqht of lessees of wolcr- 

coarse.] — Moons v. Ritchie (1900), 33 
N. S. H. 216. CAN. 

k. liiqht to make watercourse — Con- 
struction of deed.] M‘Kknpriok ?*. 
Puri hi v (1850), 7 N. B. B. (2 All.) 
28.— CAN. 

l. Effect of 2 >urol demise of under 
in conjunction with {front of land .] — 
Hou<m v. Kennedy (1840), 2 I. L. JL 
182.— IR. 

PART I. SECT. 2, SUB-SECT. 3. 

m. What passes under y rant —Bed 
of river ad medium Jilum .] — A.-G. r. 
White (1925), 26 S. It. N. S. W. 216 ; 
4 3 N. S. W. W. N. 10.- AUS. 

n. .) — Koukrtkon v. 

Watson (1877), 27 C. P. 579.— CAN. 

o. .] — In ejectment deft. 

claimed under two deeds to P. & 
N. respectively. In the deed to P. the 
land was described as “ commencing 
oil tho verge of the river M. at low water 
mark ” ; & then, after describing the 
first two courses, the third course was 
stated to be “ to tho water’s edge of the 
said river at low water mark,” & it 
concluded, “ & thence down the 


winding of the said river to the place 
of beginning ” : — Held : the particular 
limitation must ho construed specifi- 
cally as stated, so that, the land must he 
deemed to extend merely to the low 
water mark, & not ad medium filum 
aquae. Golman v. Robertson (1880), 
30 G. P. 609.— CAN. 


p. - — — .] - Where a river flowed 

agonally through a certain lot of 
nd, A the owner of the lot granted 
c part thereof lying N. or E. of 
e said river to one party, & the 
irt lying 8. or W. of the said river to 
e other party : — Held : this would 
rr*y the ownership of the soil to the 
id thread of the river to the respective 
Lrties, no evidence of intention tncon- 
d-ent therewith appearing upon tho in- 
rument. — Be Trent Valley Canal A 
ands, &C. (1886), 210. It. 153. — CAN. 

a. .1— ' Williams v. Pickard 

908), 15 O. L. R. 655; 11 O.W.K. 
[5; revsd., 12 O. W. It. 1051 ; 17 

i 1 > inr. 1 17 AM 


P . indenture of lease 

the lands of S.. therein described as 
hounded on the west by the River 
Shannon,” & as ” containing 31 J acres 
or thereabouts,” & delineated upon a 


map annexed (which, however, did not 
show any boundary either on the bank 
or middle of tho river), were demised at 
an ucreable rent: — Held: in the 
absence of anything in the lease to 
rebut the ordinary presumption, it 
carried to the lessee half tho bed soil 
of the river. — D w yer v. Rich (1870), 
T. R. 4 C. L. 424 —IR. 

t. .] — The common 1ft w r 

rule that in grants or conveyances of 
land described as bounded by a river 
it is presumed that the grantoo takes 
ad medium filum aquae (if the grantor 
takes ad medium filum & neither the 
terms of the grant- nor the circum- 
stances of the particular ease rebut the 
presumption) became part of the law 
of the colony at its foundation. R. v. 
Joyce (1905), 25 N. Z. L. lL 78.— 
N.Z. 

a. — — .] — The alveus of a 

stream is not the common property of 
the proprietors of the opposite banks, 
hut each is absolute proprietor up to 
the ” medium filum flu minis,” w r hich 
constitutes the line of march between 
the properties. — Morris v. Picket 
(1864), 2 Macph. (Ct. of Scss.) 1082; 
36 So. Jur. 529.— SCOT. 




Waters and Watercourses. 


Sect, 2. — Creation of proprietary interest s : Sttb- 
sect. 3. Sects . 3 & 4 : S ub-sect. 1.] 

1827, X. demised to W. a dwelling-house & fifteen 
closes of land , & granted all streams of water that 
might be found in four of those closes A., B., C., 
& I)., excepting out of the demise all timber & 
other trees, etc., mines & minerals, etc., stone, 
gravel, sand & clay, etc., & all streams of water, 
except those above granted, then being or there- 
after to be found in or upon the premises demised, 
with power for X., his heirs assigns, & his & 
their servants & workmen, from time to time, to 
enter upon the premises, & to crop, fall, search for 
& make marketable all or any of the before- 
mentioned articles ; to make any clay into bricks 
or tiles on the premises, etc. ; & to divert or alter 
the course of any river, brook, spring, or water.” 
There was a plan annexed to the lease showing a 
stream of water on the north side of the demised 
premises & flowing through tlieir whole extent 
from west to east. A., B., (h, & D., were situate 
on the banks of this stream. There was no other 
stream on the surface, but certain wells were in 
existence in those closes, & others were subse- 
quently found : — Held : the wells <fc all water in 
A., B., C., & D., passed by the grant in question 
to W., & neither X. nor his lessees could work the 
mines so as to cut oil the springs in the closes in 
question. — Whitehead v. Parks (1858), 2 II. & 
N. 870 ; 27 L. J. Ex. 169 ; 167 E. R. 358. 

Annotations : — Expld. Balloeorkisli Silver, Lead & Copper 

Mining Co. v. Harrison (1 87:i), L. R. 5 1*. C. 41). Consd. 

Goodhart r. Hyett (1883), 25 Ch. 1). 182. 

26. Grant of watercourse — Context to be 

considered.] — The word “ watercourse ” ina grant 
may mean either an easement or right to the running 
of water ; or the channel through which the water 
runs ; or the land over which the water flows ; & 
the meaning must, in each case, be determined by 
the context. — Taylor v. St. Helens Corpn. (1877), 
6 Ch. D. 264 ; 46 L. J. Ch. 857 ; 37 L. T. 253 ; 25 
W. R. 885, C. A. 

27. Right to flow of water.] — T aylor 

v. St. Helens Corpn., No. 26, ante. 

28. — — Channel through which water 

flows.] — Taylor v . St. Helens Corpn., No. 26, 
ante. 

29. Land over which water flows.] — 

Taylor v. St. Helens Corpn., No. 26, ante. 

30 . Land on which watercourse con- 

structed.] — An artificial watercourse, constructed 
long before living memory, carried water from a 
weir in the river Arran at Dolgeliy to a mill owned 
by deft., lower down the river. Pltf. owned land 
adjoining the watercourse between the intake & 
the mill. For more than one hundred years prior 


to 1908 the lands of pltf. & deft, belonged to a 
common owner, but the tenants had always been 
different. In 1908 pltf.’s land & the mill were 
conveyed to the predecessors in title of pltf., 
& deft., respectively ; the conveyance to pltf.’s 
predecessor was silent as to any water rights ; the 
conveyance to deft.’s predecessor contained a 
grant of the flow of water as used & enjoyed. 
There was evidence that the tenants of pltf. & 
his predecessors had always used the water from 
the watercourse for the purposes of their respective 
businesses of a fellmonger & a mason’s yard, but 
the tenants of the mill had always kept it in 
repair, & stopped the water altogether when 
necessary for repairs & to some extent controlled 
the flow of water. Deft, had taken up the troughs 
which formed the original watercourse & sub- 
stituted iron pipes from which pltf.’s tenants 
could get no water. There was a dispute whether 
pltf.’s land included the site of the watercourse : — 
Held: the land upon which the watercourses 
opposite pltf.’s land was constructed was comprised 
in the conveyance to pltf.* — L ewis v. Meredith, 
[1913] 1 Ch. 571 ; 82 L. J. Ch. 255 ; 108 L. T. 549. 

31. Licence to be construed strictly.] — Mason 
v. II ill, No. 1, ante . 

32. Licence to take & use water — No covenant to 
supply water implied.] — Deed between 8. & defts. 
recited that S. was seised of three closes, & that 
defts. were the proprietors of a mill & dyehouse 
from which was produced dye-water & soke, & 
that defts. had agreed with 8., for leave to make a 
reservoir in L. close for the reception of such dye- 
water & soke, in order to Alter same, & also a 
sough or drain for carrying away the dye water Ac 
soke from the reservoir ; Ac in consideration of the 
premises A in consideration of being supplied by 
defts. with pure water, A of receiving for his own 
use the sediment, which might he found in the 
reservoir Ac sough &. of the privilege of using such 
dyewater Ac soke for manuring his lands 8. gave 
licence to defts. to use the reservoir Ac sough, Ac 
agreed that he would cleanse the reservoir when 
necessary. Covenant by defendants with 8. his 
heirs Ac assigns, that they would at all times there- 
after, at their own expense, supply from their 
reseivoir or from some other source, pure water 
for the cattle of the owners Ac occupiers for the 
time being of the three closes Ac that it should he 
lawful for 8. to cleanse the reservoir, Ac also the 
sough or drain A to take the sediment- away there- 
from for his A their own use A benefit. In an 
action of covenant by the devisees of 8., against 
deft, for diverting dyewater Ac soke produced at 
t he mill : — Held : the deed contained only a 
licence to 8. to t ake A use the dyewater Ac soke 


b. -.] -Beaufort West 

Municipality v. Wkrnicji (1882), 
2 8. C. 30. — S. AF. 

o. According to the 

terms of a grant of land, a farm whs 
bounded by n public stream. Euless 
the middle of the stream was taken as 
the boundary the grant, in respect of 
number of morgen, could not be satis- 
lied. The stream was not a navigable 
river ‘.—Held : the boundary extended 
to the middle of the river. — Aliwal 
North Municipality v. Jeffares, 

1 191 7 J C. V. 1). 408 — S. AF. 

d. Whether land below high water 

mark.) — A grant bounded by the shore 
of n tidal river does not convey any 
title to the land below high-water mark, 
though it is described as one tract of 
land situated on both sides of the river. 
— Lock v. Cleveland (1819), G N. H. 
lb (1 All.) 390.— CAN. 

e __ — Right to overflow plaintiff’s 
land,] -Beaver r. Heed (1852), 9 


lb c. lb 152.- CAN. 

f. Soil of lake.] - lb received 

from the Crown a grant of Hound Lake 
co nomine , with nil profits, heredita- 
ments, etc., reserving to the Crown all 
mines & minerals : — field : the grant 
conveyed the soil of the lake. — 
Ritrke v. Niles (1870), 13 N. B. H. 
(2 Ilan.) 1 GO.— CAN. 

g. .] — Bloomfield v. 

Johnston (18G8), I. R. 5 (J. L. 08. — 

IR. 

h. — Covenant to _ , , water 

A ' ecessily for grantor to maintain dam.] 
— Rosamund v. Foiuue (1871), 18 Or. 
370.— CAN. 

k. Soil rfr jus publicum for 

navigation .] — Warin v. London & 
Canadian Loan N: Agency Co. (1880), 
70 K. 70G : 12 A. It. 327 ; 14 S. O. R. 
232 — CAN. 

l. — - - Power to lake possession 
of part of river.]— United Manu- 


facturing Co. v. St. Maurice Power 
C o., Ltd., 1192GJ A. C. 708, I*. C.— CAN. 

m# Permanent properly right 

to water privilege.]— M‘Intyrk t?. OKU 
(1808), 41 So. J nr. 112. - SCOT. 

n. Distinction between public pro- 
perty & public works .] — The natural 
channels of the St. Lawrenoo river, 
whioh Iio between the canals, are not 
public works unless made so by statute, 
or unless something has been done to 
give them the character of public 
works.) — Macdonald v. R. (190G), 20 
C. L. T. 781 ; 10 Kxch. C. It. 394 - 
CAN. 

o. Construction of grant — Right of 
dominant tenement to free & undis- 
turbed flow.] — Nel d. 1)u Toit (1897), 
14 S. C. 199.- S. AF. 

p. * User by servient owner .) — 

Where the person entitled to the water 
of a certain stream agreed to allow any 
water not used by himself to flow down 
in n certain furrow to a dam for the use 
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& a covenant by defts. to send down the dyewater 
& soke from their mill to the land of S., could not 
be implied. — S harp v. Waterhouse (1857), 7 
E. & B. 816 ; 27 L. J. Q. B. 70 ; 3 Jur. N, S. 1022 : 
110 E. B. 1449, 


the refuse of those pits. — C hadwick v. Marsden 
(1867), L. R. 2 Exch. 285 ; 36 L. J. Ex. 177 ; 16 
L. T. 666 ; 31 J. I\ 535 ; 15 W. R. 064. 

Whether reservation Implied — Right to water.] — 
See Easements, Vol. XIX., p. 41, Nos. 218, 219. 


Sect. 3. — RESERVATION OF RIGHTS IN GRANTS 


OF LAND. 

33. Extent of rights reserved— Reservation of 
“ watercourse M — Context to ba considered.] — 

Between 1749 & the grant of the lease in question 
in 1831, M., then tenant of the premises, erected 
a mill, & diverted water from this watercourse, & 
diminished the water available for irrigation. In 
the lease in question the grant was of so much of 
the water as M. had been accustomed to have for 
the use of his mill, & there was no exception of the 
watercourse to the lessor, but only to the occupiers 
of the meadows below a right to enter & cleanse 
the watercourse, & to take the water for the use 
of their meadows, as theretofore accustomed : — 
Held : the watercourse excepted in the pattern 
lease, was the stream <fc flow of the water, & not 
the channel through which it flowed, & more was 
not demised by the lease in question than was 
granted by the pattern lease. — 1)oe d. Egremont 
(Earl) v. Williams (1848), 11 Q. B. 088 ; 17 

Ti. J- Q. B. 151 ; 11 L. T. O. N. 27 ; 12 Jur. 455 ; 
1 16 E. R. 631. 


34. Flow of water.] — Doe d. 

E ore mo nt (Earl) v. Williams, No. 33, ante. 

35. — — — Channel through which water 

passes.] — Doe d. Egremont (Earl) v. Williams, 
No. 33, ante. 


36. 


Reservation of “ passage for water <fe 


soil.”] — In a lease of certain promises with their 
appurtenances the lessor reserved out of the demise 
“ the free running of water & soil coming from any 
other buildings & lands contiguous to the premises 
hereby demised in through the sewers & water- 
courses made or to be made within, through, or 
under the premises ” : — Held : (1) that the reser- 
vation extended to water <k, soil (joining from 
contiguous lands & buildings whether that- water 
or soil in the first instance actually arose on or 
from such contiguous lands or buildings or not ; 
(2) it did not extend beyond water in its natural 
condition, such matters as are the product of the 
ordinary use of land for habitation & it did not 
give to the occupier of certain tan pits, who 
claimed under the lessor, a right, of passage for 


Sect. 4.— WATER FLOWING IN A KNOWN 
CHANNEL -RIPARIAN RIGHTS. 

Sub-sect. 1. — In General. 

Sec, also , Part III., Sects. 2 & 3. 

37. What constitutes riparian owner.] — 

v . Sydney Comrs., No. 52, post . 

38. Land abutting on watercourse.] 

North Shore Ry. Go. v. Pion, No. 673, post. 

39. .] — A council wore empowered to 

require the owner of land laid out for building on 
which any watercourse or ditch was situate, or 
which abutted on any watercourse or ditch, to 
execute such works as were in their opinion 
necessary to wholly or partially fill up or cover 
over such watercourse or ditch before proceeding 
to build. R. agreed to purchase some land 
abutting on a watercourse in the district, <fc sub- 
mitted plans for a factory which were approved 
subject to his culverting the watercourse. R. 
agreed to sell a strip of land abutting on the water- 
course to O., <fc conveyed the strip to O. on the 
same day as the land was conveyed to him. The 
council, after the date of the conveyance, gave R. 
& O. notice to culvert the watercourse, but R. & 
O. ignored the notice & R. erected the factory. 
The council brought an action asking for a declara- 
tion that defts. were not entitled to commence, 
proceed with or maintain the factory without doing 
t he works required by the council, & for an injunc- 
tion restraining them from building : — Hold : 
R.’s land did not abut on the watercourse, O., 
whose land did abut on the watercourse, did not 
intend to build, & the action failed. — A.-G. v. 
Rowley Brothers & Oxley (1910), 75 J. P. 81 ; 
9 D. G. R. 121. 

40. Right to flow of water — Ex jure naturae.] — 

(1) The right to have a stream of water which 
flows above ground running in its natural course, 
is not by a presumed grant from long acquiescence 
on the part of the riparian proprietors, above 
<k- below, but is r.r jure naturcr , & an incident of 
property ; an action lies for infringement of this 
right. 

Aider in the case of underground water ; unless 


of the owner of doft.’s farm field : 
the servient- owner was entitled to 
exhaust all the water in the stream, 
provided ho did bo bond fide for his o\\ n 
use ; Sc for the purpose of such use lie 
was entitled to collect & store the water 
by night in order to use it by day, & 
was not limited in his use by reference 
to the extent of user existing at. the 
time of creation of the sorvftudo.- 
Nolan v. Dxrnakd, (1908] T. s. |42. 

S. AF. 

PART I. SECT. 3. 

q. Extent of rights reserved --Flooding 
of land.]— Milt.ku v. Penny (184 2), 
1 Out. Dig. 1738.- CAN. 

r. Fishery reserves. ] — It. r. C'oX 

(1858), 1 1>. K. 1. 170.— CAN. 

t. — — Sped fad waters excluded.] 
IvlKCHHOKFKR V. STANBURY (1878), 25 
Or. 413.— CAN. 

a. Free access to bank *' for 

all persons, vessels, elc.”) — Hawkins v. 
Mahaffy (1881), 29 Gr, 320.— CAN. 

b. Grantee not to have ex- 

clusive right to waters.] — He Young Sc 
Moose Jaw City (Bask.) (1912), 21 


W. L 

.11. 800 ; 5 

D. L. It 

. 83. -CAN. 

c. 

Jiescrvtdinn to 

navigation .] 

- It. 

V. llAKKAN 

( 1 912), 2 

1 (). W. It. 

951 ; 

3 (). W. N 

. 1107 ; 

3 D. L. It. 

753. 

CAN. 




d. Shore of buy between high 

<(• low water mark, j —He Belfast Dock 
Act, 1854, Ex p. Ranfurly (Earl) 
(1807), 1 J. ft. Eq. 128.- IR. 

e. — — Reservation of “ all waters 
<L watercourses in or adjoining Vtc 
demised premises .*'] — Whklan V. Leo- 
nard, (1917] 2 1. It. 323.— IR. 

f. — Water for general use. ] — 

A regulation providing that “ two 
hluiee-heade of water shall, if required, 
bo at nil times allowed to How in the 
natural course of any stream for general 
use ” is in the nature of an exception 
to tho original grant, & any licensee 
may be roquirod to return water to the 
creek, notwithstanding his license, if 
it bo proved that the water is required 
for “ general use.” “McLean r. Scott 
(1875), 1 N. 7. Jur. N. B. 3. N.Z. 

g. Watercourse to remain free 

if' unobstructed .] — A grant, of land was 
made subject to tbe special con- 


dition “ that the watercourse marked 
on tho diagram shall remain free Sc 
unobstructed. Sc shall be uBcd for storm- 
water only”: — Held: this condition 
merely pro tanto restricted the pro- 
prietary rights of the owner of the land 
granted Sc if it wero to be regarded as 
c onferring a jus non rrcipiewli refuse 
water or any other water than the 
natural flow from above, it might be 
looked upon ns mere surplusage, there 
being no obligation at common law to 
receive such adventitious water. — 
Kato v. Woodstock Municipal 
Council (1909), 20 S. C. 551. — S. AF. 

h. — — Diversion of natural flow of 
fb,odwater. ] — Vkrmtculen Executrix 
v. Moolman, {19111 App. D. 384. — 
S. AF. 

PART I. SECT. 4, SUB-SECT. 1. 

37 i. What constitutes riparian owner.] 
— It is essential In order to create 
a riparian right that the land in re- 
spect of which it exists should be in 
contact, with the ilow of the stream.— 
Skky r. Dunklin Oorpn. (1905), 24 
N. Z. L. It. 801. N.Z. 
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Sect . 4. — Water flowing in a known channel — ripa- 
rian rights : Sub-sect. 1.] 

in the case of a subterranean stream whose course 
is well known, 

(2) Where water is taken from a river after it 
has formed part of its stream, not by the reason- 
able use of it by another riparian proprietor, but 
by the digging of a well, an action at common law 
will lie by a riparian proprietor for injury to his 
right, against the party digging the well ; as it 
also may for the abstraction of water which never 
did form part of the river, but has been pre- 
vented from doing so in its natural course by the 
excavation of the well ; & this whether the water 
was part of an underground watercourse, or 
percolated through the strata. — Dickinson i\ 
Grand Junction Canal Co. (1852), 7 Exch. 282 ; 
21 L. J. Ex. 241 ; 18 L. T. O. 8. 258 ; 10 Jur. 200 ; 
155 E. R. 953 ; subsequent proceedings , 15 Beav. 
260. 

Annotations: — As to (1) Expld. Broadbent r. Rainsbotham 
(1856), 11 Exoli. 602. Consd. Chusemoro v. Richards 
(1859), 7 H. L. Cas. 349 ; Bradford Corpn. v. Remind, 
119021 2 Ch. 655. As to (2) Distd. Haws ton v. Taylor 
(1855), 11 Exch. 369. Dbtd. Chasemorc v. Richards 
(1859), 7 IT. L. Cas. 349. N.F. New River Co. v. Johnson 
(I860), 2 E. A E. 435. Refd. R. v. Metropolitan Board 
of Works (1863), 3 B. A 8. 710 ; Bradford Corpn. r. 
Pickles, fl895J A. C. 587. Generali)/, Refd. River Lea 
Trustees v. New River Co. (1854), 23 L. T. O. S. 171. 
Mentd. Evans v. Davis (1878). 27 W. R. 285. 

41 . Regular flow.] — Injunction to restrain 

deft, from j>reventing water flowing in regular 
quantities to a mill. — Robinson v. Byron (Lord) 
(1785), 1 Bro. C. C. 588 ; 28 E. R. 1315, L. C. 

Annotations: — Consd. Cambridge & Oxford Universities r. 
Richardson (1802), 6 Vcs. 689 ; Crowder r. Tinkler (1816), 
19 Ves. 617 ; Blakernore v. Glamorganshire Canal Naviga- 
tion (1832), 1 My. A K. 154; Lond t\ Murray (1851 ). 17 
L. T. O. S. 248. Refd. Hanson v. Gardiner (1802), 7 Ves. 
305; Birmingham Canal Co. r. Lloyd (1812), 18 Ves. 
515; Mexborough r. Bower (1843), 7 Beav. 127 ; A.-G. 
v. Hallett (1847), 16 M. A W. 569; Lumley r. Wagner 
(1852), 1 Do G. M. A' G. 601 ; Hervey v. Smith (1855). 1 

K. & J. 389 ; A.-G. r. Metropolitan Board of Works 
(1863). 1 Hem. A M. 298; Lowndes v. Bottle (1864), 3 
New Rep. 409 ; L. A N. W. Ry. v. L. A Y. Ry. (1867), 

L. R. 4 Eq. 174 ; Westminster Brymbo Coal A Coke Co. 
v . Clayton (1867), 36 L. J. Ch. 476 ; Rhodes v. Airedale 


Drainago Cornrs. (1876), 1 C. P. D. 380; Allport v . 

Security Co. (1895). 13 R. 420. Mentd. Isaac v . Humnago 

(1792), 3 Bro. C. C. 463 ; Crockford v. Alexander (1808), 

15 Ves. 138; Grey v. Northumberland (1809), 17 Ves. 

281. 

42. Subject to rights of other owners.] — 

Mason v . Hill, No. 1, ante, 

43. .] — Embrey v. Owen, No. 95, 

post . 

44. Incident to property in land.] — 

Embrey v. Owen, No. 95, post. 

45. .] — ( 1 ) The right to the water of 

a river flowing in a natural channel through a 
man’s land, <te the right to water flowing to it 
through an artificial watercourse constructed on his 
neighbour’s land, do not rest on the same principle. 

( 1 ) In the former case each successive riparian 
proprietor is primd facie entitled to the unimpeded 
flow of the water in its natural course, <fc to its 
reasonable enjoyment as it passes through his land, 
as a natural incident to his ownership of it. 

( 2 ) In the latter any right to the flow of the 
water must rest on some giant or arrangement, 
oil her proved oi* presumed, from or with the owners 
of the lands from which the water is artificially 
brought, or on some other legal origin. 

(3) Jn this case pltf.’s legal right to the enjoy- 
ment of water overflowing from an artificial 
reservoir through an artificial watercourse on his 
neighbour’s, deft.’s, land should be presumed from 
the circumstances under which same were pre- 
sumably created & actually enjoyed ; subject to 
deft.’s right to the use of the water for the purpose 
of irrigating his lands by proper & requisite channels 
& other proper means.— U amksiiur Pershad 
Narain Singh v. Koonj Behari Pattuk (1878), 
4 App. Cas. 121, P. C. 

Annotations — /Is to (1) Consd. Kensit v. G. E. Ry. (188 1), 

27 ( -li. 1). 122 ; Bally r. Clark A Morland, [1902] 1 Ch. 

619. Refd. Burrows r. Lang, 11901 1 2 Ch. 

46. Only where abutting on stream.] 

Stockport Waterworks Co. v. Potter. No. 12, 
ante. 

47 . Right to resist Interference.] — D ickin- 

son v. Grand Junction Canal Co., No. 40 , ante . 


41 1. Right to flow of water ~~ lie (talar 
flow.] — A riparian owner la entitled to 
have an undiminished flow of water in 
a creek. — L omax v. Jarvis (1885), 6 

N. S. \V. L. R. 237 ; 2 N. S. W. \V. N. 
33.— AUS. 

41 li. .1 — A watercourse 

entitled to the protection of the law ia 
constituted If there la a sufficient 
natural & accufitomed flow of water to 
form & maintain a distinct A defined 
channel. — B eer v. Stroud (1887), 19 

O. R. 10.— CAN. 

41 ili. .1 — In British 

Columbia the common law right of 
riparian owners to the undiminished 
flow of the stream is taken away by 
legislation of the Province. — Cook v. 
Vancouver City CoRrx., L1914] A. C. 
1077, P. C— CAN. 

41 iv. .1 — Pullan v. 

Rouqhfort Bleaching & I) Y El VO Co., 
Ltd. (1888), 21 L. R. Ir. 73.— IR. 

41 y # # ] — a riparian pro- 

prietor is entitled to the water of his 
stream in its natural flow without 
sensible diminution or Increase, & 
without sensible alteration in its 
character or quality. — Young (John) A 
Co. r. Bankier Distillery Co. (1893), 
20 R. (Ct. of Hess.) (H. L.) 76 ; 30 Sc. 
L. R. 964 ; 1 S. L. T. 204.- SCOT. 

41 vi. .3 — The principle 

that persons possessing lands on the 
hanks of rivers have a right to the flow 
of the water in its natural stream unless 
there existed before a right in others 
to enjoy or divert any part of it to 
their own use has been well recognised 
& acted upon as law for one hundred 


years. — White A Sows v . White 
(1905), 8 F. (Ct. of Sess.) (11. L.) li ; 
43 Sc. L. R. 110 ; 13 S. L. T. 655. - 

SCOT. 

42 i. Subject to rights of other 

owners.] — A riparian proprietor has 
not the absolute right to the 
natural A unobstructed flow of the 
water of a stream over his lands, hut 
his right is a qualified one, A subject 
to the lawful A reasonable user of the 
waters by a mill owner above him on 
the same stream, A this although the 
user above him may be ut times for 
an extraordinary purpose. — D ickson 
r. Carnegie (1881), 1 O. 1L i 10.— CAN. 

42 ii. •-.! — No person, unless 

by grant or prescription, is entitled to 
deprive another of the benefleial use of 
water which would naturally descend 
to him.- -C olumbia Liver Lumber 
C o. v. Yuill (1892), 2 B. C. R. 287 ; 1 
M. M. Cas. 04. — CAN. 

42 iii. .] Collector of 

Nahik v. Siiamji Babratii Patil 
( 1878), I. L. R. 7 Bom. 209.— IND. 

42 iv. Each proprietor 

hus a right to a reasonable use of the 
water as it passes his land, hut, in the 
absence of some special custom, he has 
no right to dam It hack, or exhaust it, 
so as to deprive other riparian owners 
of like use.- — Nakayan Gaki Duval v. 
Kesha v Sitivram Deval(1898), I. L. It. 
23 Bom. 506. — IND. 

42 v. .]— With respect to 

riparian owners the law is that each 
such owner has a right to the usufruct 
of the stream which passes through 
Ids land. The right is not un absolute 


A exclusive right to the flow of the 
water in itH natural state, hut to the 
flow of the water A the enjoyment of it 
subject to the similar rights of all the 
proprietors of the banks on each side 
t o the reasonable enjoyment, of the same 
gift of Providence. — Dinkar r. Nara- 
V \ n (1905), I. L. B. 29 Bom. 357 — 
IND. 

42 vi. — .] -A riparian pro- 

prietor, who had, by possession for 
more than forty years, acquired a right 
of divert ing water from a stream for the 
use of his mill, was not hound to con- 
tinue the exercise of the right, hut t hat 
if he abandoned it, A restored the water 
to it s original channel, he was hound to 
do so in such a manner as not to expose 
the servient tenement to injury. - 
Bridges v. Saltaijv (Lord) (1873), 11 
Macph. (Ct. of Sess.) 588 ; 45 Sc. Jur. 
372.— SCOT. 

42vii. — The owner of 

land is entitled to the water which 
arises thereon except in so far as such 
water lias, for thirty years or more, 
been a source of a public stream, in 
which caso his right in respect to the 
accustomed flow is limited by the rights 
of the public, so far as they are capable 
of being exercised, and by the riparian 
rights of the lower proprietors. — 
Struben v . Cape Town District 
Waterworks Co. (1892), 9 8. C. 68. — 
S. AF. 

47 i. — — Right to resist interference.] 
— Macnamara v. Minister of Works 
(1891), 15 N. S. W. Eq. 173— AUS. 

47 ii. -.] — The owner of land 

through which unnavigable water flow B 
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48. No aotual diminution of flow- 
Protective works erected by defendant.]— pitf. 
was entitled, for the purposes of his mill, to a supply 
of water, by means of a stream running through & 
over the lands of deft. Deft, in working the 
minerals lying under the bed of the stream had 
caused a subsidence of the bed to the extent of 
4 feet for some distance. In order to maintain 
the original level of the stream, deft, had con- 
structed embankments on either side, <fc there was 
no actual diminution in the supply of water to 
pltf.’s mill. Upon bill for injunction, the ct. 
refused to make a hostile decree against deft., but 
by reason of the subsidence which had taken place 
in the bed of the stream, deft, was required to 
give an undertaking not to work the minerals in 
such a way as to obstruct or interfere with the 
flow & passage of the water to pltf.’s mill. — 
Elwell v. CitowTHER (1802), 31 Beav. 1(33 ; 31 
L. J. Ch. 703 ; 0 L. T. 590 ; 8 Jur. N. S. 1001 ; 
10 W. It. 015 ; 54 E. It. 1100. 

49. Independent of actual user.] — 

The right to resist interference with a natural 
ilow of water, or a flow legally established, is 
independent of the actual user of the water, & 
pltf.’s right to protection is not affected by the 
fact that deft, may have sustained an injury by 
deprivation of water which might give him a right 
to sue for damages. — Frechette v. Oompagnie 
MANUFACTUR lkltE DE ST. HyACINTHE (1883), 9 
App. (’as. 170 ; 53 L. .7. P. C. 20 ; 50 L. T. 02, 
P. C. 

50. Reasonable user for domestic purposes.] 

— Miner?;. Gilmour, No. 79, post. 

51. ■ Extraordinary user— Provided other pro- 

prietors not interfered with.] — M iner v . Gilmour, 
No. 79, post. 

52. Whether dependent on ownership of 

soil covered by water.] — (1) A right to the use of 
flowing water does not necessarily depend upon the 
ownership of the soil covered by the water. 

(2) A grant by the Crown of land bounded by a 
stream may include by implication (lie soil of the 
stream, ad medium fit inn aqua*. 

(3) The right to the use of flowing water in 
respect of lands below is not lost by the accept- 
ance of the grant of land above, although sucli 


latter grant may expressly reserve to the grantor 
the right to divert the water generally. 

(4) Qu. : whether a riparian owner means one 
who has the ownership of the soil ad medium filum 
as well as the land adjacent to the stream. — Lord 
v. Sydney Comrs. (1859), 12 Moo. P. C. 0. 473 ; 
33 L. T. O. S. 1 ; 7 W. R. 267 ; 14 E. R. 991, P. C. 

A nnotation8 : — A s to (1 ) Refd. Buccleuch v. Metropolitan 
Board of Works (1872), L. It. 5 H. L. 418. Aa to (2) 
Apld. Berridgo v. Ward (1861), 30 L. J. 0. P. 218. Di*td. 
Ipswich Dock Comrs. v. St. Peter’s, Ipswich, Overseers 
(1806), 7 B. & S. 310. COBfld. Mioklethwait v. Newlay 
Bridge Co. (1880), 33 Ch. D. 133. Reid. Tidswoll v. 
Whitworth (1867), L. It. 2 C. P. 320 ; Beckett v. Leeds 
Corpn. (1872), 7 Ch. App. 421 ; C. L. Ry. v. City of 
London Land Tax Comrs., (1911] 2 Ch. 407. As to (3) 
Refd. Cooper v. Stuart (1889), 14 App. Cas. 286. 

53. Whether lost by acceptance of grant of 
land above.] — Lord v . Sydney Comrs., No. 52, 

ante. 

54. Without sensible alteration of cha- 

racter or quality.] — (1) Every riparian proprietor 
is entitled to have the natural water of the stream 
transmitted to him, without sensible alteration 
in its character or quality. Any invasion of this 
right causing actual damage or calculated to found 
a claim which may ripen into an adverse right 
entitles the party injured to the intervention of 
the ct. 

Resps. were riparian proprietors on one side of 
a stream. They & their predecessors had for 
sixty years used the water of the burn for the 
purpose of distillation, when applts., without any 
prescriptive right so to do, poured into the stream 
a large body of water which they pumped up from 
their mines, which water, if it had been left to 
the law of gravitation, would have never reached 
the stream. Resps. did not complain of the 
increased volume of the stream, but that the 
foreign water was of a character & quality different 
from that of the natural stream, <te that it 
prejudically affected the water of the stream for 
distillery purposes : — Held : resps. were entitled 
to have applts. interdicted from discharging the 
mine water into the stream. 

(2) Semitic : an upper riparian proprietor has 
no right to make any use of the water which 
will alter its qualities in any respect to the prejudice 
of a lower proprietor. — Young (John) <fc Co. v . 


in its natural course is proprietor of the 
latter by right of accession ; it is nt 
his exclusive disposition diming the 
interval it crosses Ilia property, & he is 
entitled to he indemnified for the 
destruction of any water power which 
has heen or may be derivable therefrom. 
— Lefkbvre v. U. (1882), 1 Exeh. C. K. 
121.— CAN. 

47 iii. .] — Stanford v. 

Imperial Oil To. (1921). 54 N. S. U. 
106 : 56 D. L. R. 402. — CAN. 

47 iv. .J — Gilmour v. 

Batel (1875), 1 N. Z. Jur. N. S. 23.— 
N.Z. 

60 i. Beasovaltle user for domes- 

tic purposes ,] — Minor v. Gilmour 
(1859), C. R. 3 A. C. 230.— CAN. 

60 ii. .] — A riparian owner 

has a right to have the water flow to his 
laud in its natural channel without 
material diminution in Its volume or 
sensible change in its quality ; & to use 
it for all ordinary & domestic purpose 
— Brown v. Bathurst Electric & 
Water Power Co. (1907), 4 E. L. XL 
28 ; 3 N. B. Eq. Rep. 543.— CAN. 

60 iii. * .] — A riparian owner 

on the foreshore of a tidal & navigable 
water has the right to the water for 
domestio purposes. — R. v. Duncan 
(N. B.) (1918), 17 Ex. Ch. 0. R. 433.— 
CAN. 

k. JVo£ an casement .] — Tho 

right to the use of the flow of water, in 


its natural course, is not an easement, 
hut is inseparably connected with, 
6c Inherent in, the property in the land. 
--McCann r. Pidgkon (1901), 40 N. 
8. K. 350. -CAN. 

l. What constitutes watercourse .] — 
To constitute a watercourse such as 
creates riparian rights there must be a 
stream of water flowing in a defined 
channel or between something in the 
nature of banks. Tho stream may he 
very small & need not always run, nor 
need tho banks be clearly or sharply 
defined, but there must ho a course, 
marked on the earth by visible signs 
along which water usually flows. — 
Lyons v. Winter (1899), 25 V. L. R. 
4 CL— AUS. 

m. Bight of Government to flow 
of water.] — The law of tho Madras 
Presidency as to rivers & streams 
certainly differs in some respects from 
the English law & it is quite possible 
that it recognises some proprietary 
rights on the part of Govt, in the water 
flowing in rivers & streams. — Kandak- 
wri Bala Prasad Row v. Secretary 
of State for India (1917), I. L. R. 
40 Mad. 886, P. G\— IND. 

n. Burmese law.] — The law applic- 
able to Burma to the flow of & flooding 
by fresh water, rivers or water courses, 
whether they are natural or artificial, 
or trespasses on the bod & soil of such 
rivers Sc streams, is tho same as that in 


England. — Mauno Bya v. Maung Kyi 
N Yo (1925), I. L. R. 3 Ran. 494 — IND. 

o. Sufficiency of evidence.] — Briscoe 
v. Drought (1860), 11 I. C. L. R. 250. 

— IR. 

p. Question of fact.] — Where a well 
defined natural stream empties it- 
self into a swamp, where all definite 
channel is lost, but emerges again into 
a well defined channel below, it is a 
question of fact w hether it is the same 
stream ; &, if it is, tho owners of tho 
land through which the lower stroam 
runs have riparian rights. — Mansford 
v. Ross & Glendinning (1886), 5 
N. Z. L. R. C. A. 33.— N.Z. 

q. Duty to keep stream in normal 
state. 1 — Mather v. Macbrairk (1873), 
11 Macph. (Ct. of Sess.) 522 ; 45 Sc. 
Jur. 337 —SCOT. 

r. Bights of lower proprietors .] — 
Semttle : by the Roman Dutch Law as 
by the law of England tho rights of 
lowor proprietors attach upon water 
flowing beyond tho land of a higher 
proprietor in a known & definite 
channel, even though the water had 
its source within that land. — Dirk 
Gysbert Van Breda v. Johan Conrad 
Silberrankr (1870), 22 L. T. 667, 
P. C— S. AF. 

t. .] — An upper riparian pro- 

l rietor is not ontillod to tho exclu- 
sive & unlimited enjoyment of water 
rising on his own land, if for tho period 
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Sect. 4 . — Water flowing in a known channel — ripa- 
rian rights : Sub-sects. 1 2. ) 

Bankier Distillery Co., [1893] A. C. 091 ; 09 L. T. 
838 ; 58 J. P. 100, H. L. 

Annotation : — As to (J) Consd. Sto limey or v. Trinidad Lake 

Petroleum Co., I J 91 8 J A. C. 485. 

55 . Subject to statutory modification.] — 

Riparian proprietors are entitled except so far as 
their rights are varied by statute or special cir- 
cumstances, to require that nothing shall be done 
to affect to their prejudice either the quantity 
or the quality of the stream as it flows in a natural 
state ; & when an Act of Parliament authorises 
interference with the natural flow, the original 
rights of the riparian proprietors are impaired only 
so far as the reasonable exercise of the statutory 
rights impairs them. — Edinburgh Water Trus- 
tees v. Sommerville A Son (1900), 95 L. T. 217, 
ILL. 

56. Flow Increased by artificial means — By 

upper riparian owner.] — (1) Where an upper 
riparian owner alleges that the flow of water 
from a spring, the water of which ought primd facie 
to come down to a lower riparian owner, has been 
increased by artificial means, the onus of proving 
the fact A amount of such increase rests witli the 
upper riparian owner, A the lower riparian owner 
ought not, as a condition of enforcing his rights as 
such, to be required to prove what was the extent 
of the flow before the art ificial means were applied. 

(2) Where a riparian owner sells part of his 
estate, including land on the banks of a natural 
stream, it is not necessary to make any express 
provision as to the grant or reservation of the 
ordinary rights of a riparian proprietor 
(Parker, J.). — Portsmouth Waterworks Co. v. 
London, Brighton A South Coast By. Co. 
(1909), 26 T. L. B. 173 ; 74 J. P. 61. 

57 . Stream fed by rainwater — Periodically 

running dry.] — Stollmeykr v . Trinidad I^ake 
Petroleum Co., No. 100, post. 

58. Exercise subject to rights of other riparian 
owners.] — Butj.and (Earl) v. Bowler (1022), 
Palm. 290 ; 81 E. B. 1087. 

Annotation : — Refd. Mason r. Hill (1833), 5 H. A Ad. 1. 

59. .] — Mason v. Bill, No. 1, ante. 

60. .] — Sampson r. Hoddinott, No. 122, 

JfOSt. 

61. .] — Young (John) A Co. v. Bankier 

Distillery Co., No. 54, ante. 

62. Right to lateral tributaries or feeders of main 
stream — Only where flowing in defined channel.] — 

(1) A landowner has a right to appropriate surface 
water which flows over his land in no definite 
channel, although the water is thereby prevented 
from reacliing a watercourse which it previously 
supplied. 

Where pith’s mill for more than fifty years, had 
been worked by the stream of a brook, which was 
supplied by the water of a pond filled by rain, a 
shallow well supplied by subterraneous water, a 
swamp, A a well formed by a stream springing out 
of the side of a hill, the waters of all which occasion- 
ally overflowed A ran down deft.’s land in no 
definite channel into the brook : — Held : pltf. had 
no right, as against deft, to the natural flow of 
any of the waters. 

(2) The right of a riparian owner to the lateral 


tributaries or feeders of the main stream, applies 
to water flowing in a defined A natural channel or 
watercourse, A does not extend to water flowing 
over or soaking through land previous to its 
arrival at such watercourse. — B roadbent v. 
Bamsbotham (1856), 11 Exch. 602 ; 25 L. J. Ex. 
115 ; 26 L. T. O. 8. 244 ; 20 J. P. 486 ; 4 W. R. 
290 ; 156 E. B. 97 1. 

Annotations: — As to (I) Distd. Beeston v. Wcito (1858), 20 
J. P. 452. Apld. Chasemore v. Rickard a (1858), 7 H. L. 
Cas. 350. Difttd. Elinor v. Harwell (1860), 2 Gifl. 410 ; 
Bunting v. Hicks (1894), 70 L. T. 455. Generally. Held. 
It. v. Metropolitan Board of Works (1863), 3 B. & S. 710. 

63. Grant of water rights — In conveyance of land 
not abutting on stream — Right of grantee to sue for 
interruption.] — S tockport Waterworks Co. v. 
Potter, No. J2, ante. 

64. Validity against grantor.] — 

Stockport Waterworks Co. v. Potter, No. 12, 
ante. 

65. Common Interest in water of stream.] — (1) 

Riparian proprietors have a common interest in 
the water of a running stream, A a separate pro- 
perty in the alveus or channel thereof usque ad 
medium filiim fluminis . 

(2) The proprietors on the bank of a river arc 
entitled to protect their property from the in- 
vasion of the water by building a bulwark, ripen 
tnunienda causa, but even in this necessary defence 
of themselves they are not at liberty so to conduct 
their operations as to do any actual injury to the 
property on the opposite side of the river (Lord 
Chelmsford, C.). 

(3) Though a riparian owner in the case of a 
stream not navigable is the owner in severalty 
of his half of the alveus , still lie has no right to 
build upon such alveus , even though no damage is 
occasioned or is likely to be occasioned thereby. 

(4) A material encroachment upon the alveus of 
a running stream may be complained of by an 
adjacent or an ex ad verso proprietor without the 
necessity of proving either that damage has been 
sustained, or that it is likely to be sustained (Lord 
Wkstbuky).-- Pickett v. Morris (1866), L. B. 1 
Sc. A I)iv. 47 ; 11 L. T. 835 ; 30 J. P. 532 ; 12 
Jur. N. 8. 802, IT. L. 

Annotations As to (2) Consd. Rhoden v. Airedale Drainage 
Cornre. (1876). 1 C. P. D. 380. Distd. On* Ewing i\ 
Colquhoun (1877), 2 App. Can. 839 ; Itidgo v. Mid. By. 
(1888), 53 J. P. 55. Rxpld. Gerrard v. Crowe, 11921] l 
A. G. 395. As to (3) Apld. A.-G. v. LonsdaJo (1868), 
L. it. 7 K(|. 377 ; Lawcs v. Turner & Frero (1892), 8 
T. L. R. 584. Bold. Cooper i\ Crabtree (1882), 51 L. J. Ch. 
541. As to (1) Apld. OroBRley v. Lightowler (1866), L. R . 

3 Eq. 279 ; Norlmry v. Kitchin (1866), 15 L. T. 501 ; 
A.-G. v. Terry (1873), 9 Ch. App. 425, n. Expld. Kensit 
r. G. E. Tty. (1884), 27 Ch. D. 122. Apld. Withers v. Pur* 
chase (1889), 60 L. T. 819. Refd. Edleston i\ Crossley 
(1868), 18 L. T. 15. Generally, Consd. Ambler v. Bradford 
Corpn. (1902), 87 L. T. 217. Refd. Sutherland v. Rohm 
( 1878), 3 App. Cas. 736. Mentd. Plnuni v. A.-G. for 
Gibraltar (1874), L. R. 5 1\ C. 516 ; Burgess v. Morton, 
[1896] A. C. 136. 

66. Right to raise banks — To confine flood 

water.] — (1) Where a person empties foul water 
into a stream, reference will be had, in an action 
against that poi son, for discliarging the foul water, 
to the proportion A effect of such discharge on 
the stream. 

(2) A riparian owner lias the right to raise the 
banks of the river from time to time, as it becomes 
necessary, so as to confine the floodwater within 
the banks A prevent it from overflowing his lands, 


of prescription the water baa been 
allowed to flow down beyond bin laud 
in a known & defined channel, & has 
for that period been used by a lower 
proprietor. — V krmaak v. Palmkk 
(1876), 6 Buch. 25.— S. AF. 

a. What is reasonable share of water, j 
— In estimating what is a reason- 
able share of the water of a public 


perennial stream, the relative extent 
of the riparian properties, the area & 
extent of cultivated A cultivable 
grtmnd in each property, & the river 
frontage of each property must be taken 
into consideration, — Sthtjben v. Col- 
ktctt (1899), IC 8. C. 550,— S. AF. 

b. Waters minyliny ivith flow of 
stream .] — The principle that water 


allowed by n riparian proprietor to 
flow into a perennial river becomes part 
of the natural flow thereof is equally 
applicable to a case in which riparian 

S roprietors agree to give each hi turn 
he exclusive right to the use of the 
water of an intermittent stream.- 
J ) k Wit 8c Vivikr v. fcwAirr, [1910] 
D. 239. — 8 . AF. 
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so long as he does not contravene the maxim, 
sic utere tuo ut alieni non Icedas . — Ridge v. Mid- 
land Ry. Co. (1888), 53 J. P. 55, D. O. 

67, Necessity for express provision relating to 
riparian rights — On sale of land by riparian owner.] 
— Portsmouth Waterworks Co. v. London, 
Brighton A South Coast Ry. Co., No. 50, 
ante. 

Easements relating to water .] — See Easements, 

Vol. XIX., pp. 140-162, Nos. 909-1129. 


Sub -sect. 2. — Artificial Watercourses. 

See, also , Easements, Vol. XIX., pp. 151-150, 
Nos. 1043-1073. 

68. Right to flow of water — Not founded on same 
principle as water in natural course.] — R ameshur 
Pershad Narain Singh v . Koonj Bkllari 
Pattuk, No. 45, ante. 

69. By grant — Grant in excess of powers of 
grantors — Whether covenants binding on assignee 
of grantee.] — Covenant by the reversioner against 
the assignee of the grantee. Declaration staled 
that A. & B. did grant licence for a term of years 
to C. to continue a channel open through the bank 
of a navigation, in order that the waste water 
might pass through the channel to the mills of C., 
the latter paying a certain annual sum therein 
mentioned. Breach, non-payment of that annual 
sum. Semble : upon the face of the declaration 
A. A B. must be considered as having the solo 
ownership of the navigation, A the sole power of 
granting this privilege ; A, in that case, that the 
deed would operate as the grant of an interest in 
an hereditament, A that the assignee of the 
grantee would be liable to an action by the 
reversioner within 32 lien. 8, By the deed pro- 
duced in evidence, A. A B. were described as 
persons having the greatest proportion or share 
in the profits of the navigation: — Held: (i) by 
this deed it appeared, that the grantors had not 
the power of granting the privilege of which the 
deed as set out in the declaration purported to be 
a grant, A therefore that there was a variance ; 
(2) the deed showed that the assignee of the 
grantee was not bound by the covenants, inas- 
much as it appeared that t he grantors had not any 
legal or equitable estate in the real hereditament 
which the deed set out in the declaration pur- 
ported to grant. — Poktmore (Eaiil) v. Bunn 
(1823), 1 B. A C. 094 ; 3 Dow. A Ry. K. B. 145 ; 
1 L. J. O. S. K. B. 190 ; 107 E. R. 255. 

Annotations : — Generally, Mentd. Magna y r. Edward© 

(1853), 1 C. L. 1L Ill; Norvul r. Pascor (1*04). 1 Now 

Hep. 390 ; Huntings v. N. E. Ry.. 11 80S] 2 Ch. 071. 

70. Course partly natural partly artificial — 
Demarcation not distinguishable — Whole course 
deemed natural.] — Pltf. was the owner of a farm 
supplied with water by a small watercourse 
originating in a natural spring on pltf.’s land, 
flowing, first, through pltf.’s land, next through 
deft.’s land, and then through pltf.’s land to 
pltf.’s house. For seventy years A upwards, prior 
to 1879, pltf. had almost exclusively enjoyed the 
watercourse. In 1879, however, deft., by means of 
a pipe, appropriated nearly all the water for the 
use of newly built houses. Pltf. claimed the 


exclusive use of the water, A alleged that the 
watercourse through deft.’s land was artificial, A 
constructed, at a time immemorial, for the sole 
benefit of pltf. A his predecessors : — Held ; as no 
ono could tell when the artificial part, if any, of 
the watercourse was made, the watercourse must 
be deemed to bo a natural stream ; or, if in part 
artificial, to have been made so as to give all the 
rights of a riparian proprietor to deft. A his pre- 
decessors in title. — Roberts v. Richards (1881), 
50 L. J. Ch. 297 ; 44 L. T. 271 ; on appeal , 51 
L. J. Ch. 944, C. A. 

Annotation -Refd. Bally v. Clark & Morland, [1902] I Ch. 

649. 

71. — Origin of watercourse unknown.] 

(1) In the case of an artificial watercourse, the 
origin of which is unknown, the proper inference 
from the user of the water A from other circum- 
stances may be that the channel was originally 
constructed upon the condition that all the 
riparian proprietor's should have the same rights, 
including a right to use the water for manu- 
facturing imrposes, as they would have had if the 
stream had been a natural one. 

(2) The use of the water by a riparian pro- 
prietor for manufacturing purposes must be, as 
was laid down in Miner v. Gilmour , No. 79, post, 
such as not to interfere with the lawful use of the 
water by the other proprietors, above or below him, 
or to inflict on them a sensible injury. — -B aily A 
Co. v. Clark, Hon A Morland, [1902] 1 Ch. 049 ; 
71 L. J. Ch. 390 ; 80 L. T. 309 ; 50 W. R. 511 ; 
18 T. L. R. 304 ; 40 Sol. .7o. 316, C. A. 

Annotation : — As to (1) Refd. Whitmores (Eden bridge) v. 

Stanford, |1909J 1 Ch. 427. 

72. Right of owner — Ability to acquire natural 
rights of riparian owner.] — The owner of land not 
abutting on a river with the licence of a riparian 
owner took water from the river, A after using it 
for cooling certain apparatus returned it to the 
river unpolluted A undiminished : — Held : a lower 
riparian owner could not obtain an injunction 
against the landowner so taking the water, or 
against the riparian owner through whose land it 
was taken. 

In my opinion it is impossible to say that it 
ever could be suggested hereafter that this pipe 
was a natural portion of the stream A that there- 
fore F. could by being the riparian owner of that 
cut or pipe acquire the natural rights of a riparian 
owner (Cotton, L..T.). — Kensitp. (treat Eastern 
By. Co. (1881), 27 Ch. D. 122 ; 54 L. J. Ch. 19 ; 
51 L. T. 802 ; 32 W. R. 885, 0. A. 

A mutations : — Consd. Daily r. Clark & Mo Hand, [1902] 1 

Ch. 649 ; McCartney v. Londonderry & Lough Swilly Ry., 

[ 1 904] A. U. 30 J . Refd. Mostyn v. Atherton, [1899J 2 Ch. 

360 ; Stollmeycr i\ Trinidad Lako Petroleum Co., [ 1 9 1 8 J 

A. O. 485. 

73. .] — Sutclife v. Booth, No. 275, 

post . 

74. Course partly artificial partly 

natural.] — Roberts v. Richards, No. 70, ante. 

75 . To appropriate all water .1 — (1) The 

owner of land in which water flows through an 
artificial channel has no right to appropriate all 
such water. 

(2) Nor is he entitled to diminish the flow of 
water down the stream by abstracting water from 


PART I, SECT. A SUB-SECT. 2. 

o. Right of owner — To divert water. 1 
— Diamond v. Ritodick (1875), 3G 
U. C. It. 391.— CAN. 

d. Equal to rights in natural 

watercourse. } — An artificial watercourse 
may have been made In such circum- 
stances when used In such a manner , 


that an owner of land on its hank lias 
the rights which a rtpartan owner would 
have had if it had boon a natural 
watercourse. — Maung Bya v . Mauno 
Kyi Nyo (1925), L. K. 52 Ind. App. 
385.— IND. 

«. — — A person through 

whoso land an artificial watercourse 
pa sees may have ail the rights which 


ho would have had as a riparian owner 
had the stream in fact been a natural 
one. This will depend on the circum- 
stances under which the watercourse 
was made & the manner in which it 
has been used. — Y ksu Saxhakam 
Pujaki r. Ladu Nana Savant Bho- 
3 ALK (1926),!. L. It. 51 Bom. 243.— IND. 

I .] — Riparian rights idea- 




Waters and Watercourses. 


Sect . 4, — Water flowing in a known channel — ripa- 
rian rights: Sub-sec ts . 2 < £ 3, A, 6c B. (a) <fc (o ).] 

the springs which feed that stream. — Bunting v . 
Hicks (1894), 70 L. T. 455 ; 10 T. L. It. 3C0 ; 7 
It. 293, C. A. 

Annotation: — As to (2) Reid. Mostyn v. Atherton, [1899] 2 

Ch. 360. 

76. To abstract water.] — Bunting v . 

Hicks, No. 75, ante. 

-.] — See, generally , Sub-sect. 3, post . 

77. To cut off stream — Cut bringing water 
not hitherto there.] — (1) A person who makes an 
artificial cutting, & so brings water to a stream 
which did not go there before, can primd facie cut 
it off if he chooses. 

(2) The fact that an embankment is occasionally 
out of repair during a term of years or too low 
when the water is high, e.g. in a flood, & so allows 
water to overflow into other land, gives tlio owner 
of that other land no prescriptive right to the 
overflow. — Brymbo Water Co. v. Lesters Lime 
Co. (1894), 8 R. 329. 

78. To foul stream — To detriment of lower 

owner — No easement claimed in respect of supply.] 

— Pltf.’s water supply was obtained from a rubble 
drain in the fields of X. & Y. through a syphon 
under a brook dividing the pltf.’s land from the 
fields to a cistern on pltf.’s land. The water was 
used for drinking purposes. Hefts, by the licence 
of X. Y., opened the rubble drain to examine it, 
& left it open for ten weeks, whereby mud A dirt 
got into the drain, & pltf.’s supply was fouled : — 
Held : as pltf. had disclaimed any easement or 
right to the water supply, & defts. did not appear 
to have deliberately fouled the drain, but had 
merely done something which led to the water 
being fouled, pltf. had no right of action. — D ickin- 
son V. SlIEPLEY, ETC., SEWERAGE BOARD (1901), 
68 .T. I\ 363, 1). 0. 


Sub-sect. 3. — Abstraction. 

A. In General . 

79, Right to reasonable user for ordinary pur- 
poses — Irrespective of effect on owners lower down.] 

— (1) Every riparian proprietor has a right to the 
reasonable use of the water flowing past his land, 
namely, for his domestic purposes & for his cattle, 
& this, without regard to the ellect which such use 
may have, in case of a deficiency, upon pro- 
prietors lower down the stream. He has, also, 
the right to the use of the water for any other 
purpose, provided he does not thereby interfere 
with the rights of other proprietors, either above 
or below him. 

(2) Subject to this condition, a riparian pro- 
prietor may dam up the stream for the purpose of 
a mill, or divert the water for the purpose of irriga- 
tion. But he has no right to interrupt the regular 
flow of the stream, if he thereby interferes with 
the lawful use of the water by other proprietors, 
& inflicts upon them a sensible injury. 

(3) The purchaser of the right to the use of a 
portion of the water of a river cannot prevent a 
subsequent purchaser from the same vendor of 
another portion, from diverting the water by 
virtue of a right which existed prior to the first 
purchase. — Miner v. Gilmour (1859), 12 Moo. 


P. 0. 0. 131 ; 33 L. T. O. S. 98 ; 7 W. R. 328 ; 
14 E. R. 861, P. 0. 

Annotations: — As to (1) Consd. Nuttall v. Bracewell (1806), 
L. It. 2 Exch. 1 ; Wilts & Berks Canal Navigation Co. v. 
Swindon Waterworks Co. (1873), 9 Ch. App. 453, n. ; 
Orr Ewing v, Colquhoun (1877), 2 App. Cas. 839. Apld. 
Sandwich v. G. N. Ry. (1878), 10 Ch. D. 707. Consd. 
Ormorod v. Todmorden Mill Co. (1883), 11 Q. B. D. 155 ; 
French Hock Comrs. v . Hugo (1885), 10 App. Cas. 330 ; 
North Shore Ry. v . Pion (1889), 14 App. Cas. 612 ; White 
v. White, [1906] A. C. 72. Reid. Lord v. Sydney Comrs. 
(1859), 12 Moo. P. C. C. 473 : Bucclcuch v. Metropolitan 
Board ot Works (1872). L. R. 5 H. L. 418; Bradford 
Corpn. v. Ferrand, 11902] 2 Ch. 655. As to (2) Apld. 
Baify v. Clark & Morland, [1902] 1 Ch. 649. Generally, 
Reid. Norbury v. Kitchin (1863), 1 Now Rep. 241 ; 
Edleston v. Crosslcy (1868), 18 L. T. 15 ; Lyon v. Fish- 
mongers’ Co. (1876), 1 App. Cas. 662 ; Kenslt v. G. E. Ry. 
(1883), 23 Ch. D. 566; Roberts v. Gwyrfai District 
Council, [1899] 2 Ch. 608. Mentd. National Telephone 
Co. v. Baker, [1893] 2 Ch. 186. 

80. .] — (1) Deft, having erected 

pumps & conduit pipes to conduct the water of a 
stream across a reservoir, to await the use of a 
house built by him on property acquired by him 
subsequently to his riparian property : — Held : 
the judge properly left to the jury to find whether 
his use of the stream was reasonable under all the 


circumstances. 

(2) Scmble : the doctrine, as laid down in 
Miner v. Gilmore , No. 79, ante, that a riparian 
proprietor has a right to the reasonable use of the 
water, without regard to the ellect on proprietors 
lower down, is correct. — Norbury (Lord) v. 
Kitchin (1863), 1 New Hop. 241 ; 7 L. T. 685 ; 
9 Jur. N. S. 132. 

Anruitation : — As to (2) Refd. Ormorod v. Todmorden Mill 

Co. (1883), 11 Q. B. D. 155. 

81. .] — Swindon Waterworks Co. 

v. Wn/rs & Berks Canal Navigation Co., No. 
85, post. 

82. .] — The owner of a tenement 

adjoining a natural stream has no right to divert 
the water to a place outside the tenement, <fc there 
consume it for purposes unconnected with the 
tenement. 

A natural stream was crossed by a railway line 
& flowed down to a mill. The railway co. claimed 
the right to insert a pipe into the stream at the 
crossing, which was the only place where their 
land adjoined the stream, & to carry the water 
along their line to a distant tank, & there to 
consume it in working their locomotive engines 
along the whole of their railway. If the pipe was 
used to its full capacity it might not have sub- 
stantially injured the mill : — Held : the railway co. 
were not entitled to carry out their proposal, 
which was not for purposes connected with the 
land where it crossed the stream, A the mlllowner 
would be justified in stopping up the proposed 
pipe. 

In the ordinary or primary use of flowing water 
a person dwelling on the banks of a stream is 
under no restriction. In the exercise of his 
ordinary rights he may exhaust the water alto- 
gether. No lower proprietor can complain of 
that. In the exercise of rights extraordinary but 
permissible, the limit of which has never been 
accurately defined & probably is incapable of 
accurate definition, a riparian owner is under 
considerable restrictions. The use must be reason- 
able. The purposes for which the water is taken 
must be connected with his tenement, he is 
bound to restore the water which he takes & uses 


tical with those attaching to natural 
streams may bo acquired by pro- 
scription in artificial watercourses of 
a permanent character. — B lackburne 
v . Somers (1879), 5 L. R. Ir. 1. — IR. 

g. Effect of long usage & common 
user.] — Mybukgu v. Van Dkr Byl 


(1882), 1 S. C. 360. — S. AF. 

h. Effect of thirty years* flow in 
artificial channel .] — Ludolph v. Weg- 
ner (1888), 6 S. G. 193.— S.AF. 

PART I. SECT. 4, SUB-SECT. 3— A. 

k. General rule — Riparian owner 


may abstract for ordinary purposes .] — 
Carson & Eholt v. Hartley & 
Clark (1889), 1 B. C. R., pt. 2, 189, 
281 ; 20 S. C. R. 634.— CAN. 

1. Right of owner of soil.] — If water 
flows in a defined channel underground , 
but the course of such channel is 
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for those purposes substantially undiminished in 
volume A unaltered in character (Loud Mac- 

NAGHTEN). McCAKTNEY V. LONDONDERRY A 

Lough Swilly Ry. Co., [1004] A. C. 301 ; 73 
L. J. P. C. 73 ; 91 L. T. 105 ; 53 W. R. 385, H. L. 

Annotations : — Apld. Stollineyer v. Trinidad Lake Petroleum 

Co., [1918] A. C. 485 ; Attwood v. Lilay Main Collieries, 

[1926] Cli. 444. 

83. Right of owner of artificial dam to 

exclusive right to whole of running water.] — 

By the general law applicable to running streams 
every proprietor has a right to the ordinary use 
of the water flowing past his land . . . but the 
ownership of an artificial dam, although it may 
give a right to maintain the dam, does not turn 
the running stream into a pond so as to give the 
owner of the dam an exclusive right to use the 
whole of the running water.— W hite (John) A 
Sons v. White, [1900] A. C. 72 ; 75 L. J. P. O. 
14 ; 94 L. T. 05, H. L. 

Annotation : — Consd. Portsmouth Borough Waterworks Co. 

v. L. B. & S. O. By. (1909), 74 J. P. 01. 

84. Whether user reasonable — Question for jury.] 

— Norbury (Lord) v. Kitchin, No. 80, ante . 

II. User for Extraordinary Purposes . 

(a) In General . 

85. General rule — User must be reasonable.] — 

(1) A co. which purchases the land of a riparian 
owner stands in the same situation as he did with 
respect to the water rights connected with that 
land. 

(2) The lower riparian owner is entitled to the 
accustomed How of the water for the ordinary 
purposes for which he can use the water, that is 
quite consistent with the right of the upper owner 
also to use the wafer for all ordinary purposes, 
namely, as has been said ad larandum et ad po- 
tundum , whatever portion of the water may be 
thereby exhausted A may cease to come down by 
reason of that use. But farther, there are uses no 
doubt to which the water may be put by the 
upper owner, namely, uses connected with the 
tenement of that upper owner (Lord Cairns, C.). 

(3) Under certain circumstances, A provided no 
material injury is done, the water may be used A 
may be diverted for a time by the upper owner for 
the purpose of irrigation. That may well be done ; 
the exhaustion of the water whieh may thereby 
take place may be so inconsiderable as not to form 
a subject of complaint by the lower owner, A the 
water may be restored after the object of irriga- 
tion is answered, in a volume substantially equal 
t o that in which if passed before (Lord Cairns, C. ). 

(4) Jt may well be that there may be a use of 
the water by the upper owner for . . . manu- 
facturing purposes, so reasonable that no just com- 
plaint can be made upon the subject by the lower 
owner. Whether such a use in any particular 
case could be made for manufacturing purposes 
connected with the upper tenement would . . . 
depend upon whether the use was a reasonable 
use (Lord Cairns, C.). 

(5) Whether it was a reasonable use would 
depend, at all events in some degree, on the 


magnitude of the stream from which the deduction 
was made for this purpose over A above the 
ordinary use of the water (Lord Cairns, C.). — - 
Swindon Waterworks Co. v. Wilts A Berks 
Canal Navigation Co. (1875), L. R. 7 H. L. 697 ; 
45 L. J. Ch. 638 ; 33 L. T. 513 ; 40 J. P. 804 ; 
24 W. R. 284, H. L. ; varying S. C. sub nom. 
Wilts A Berks Canal Navigation Co. v. 
Swindon Waterworks Co. (1874), 9 Ch. App. 
451, L. JJ. 

Annotations : — As to ( 2) Apld. McCartney r. Londonderry & 

Lough Swilly liy., [1904] A. C. 301 ; Attwood v. Llay 

Main Collieries, [1920] Ch. 444. Reid. Owen v. Davios, 

[1874] W. N. 175. As to (3) Reid. Heberts v. Gwyrfai 

D. C., [1899] 2 Ch. 008. Generally , Refd. Ormerod v. 

Todmorden Mill Co. (1883), ll Q. B. JJ. 155. Mentd. 

Bonner v. G. W. Ity. (1883), 24 Ch. D. 1. 

86. -.] — A railway co. are entitled, as 
riparian owners, to take water for the supply of 
their engines, A for the general service of their 
station, provided that the quantity abstracted is 
reasonable, A does not prevent an equal enjoy- 
ment by the owners lower down the river. — S and- 
wich (Earl) v. Great Northern Ry. Co. (1878), 
10 Ch. D. 707 ; 49 L. J. Ch. 225 ; 43 J. P. 429 ; 
27 W. R. 616. 

Annotations : — Dbtd. McCartney v. Londonderry & Lough 

S willy Ry., (1904] A. C. 301. Refd. Baily v. Clark & 

Morion d (1902), 80 L. T. 309. 

87. .] — McCartney v. Londonderry 

A Lougii Swilly Ry. Co., No. 82, ante . 

88. What amount of user is reasonable.] — 
Swindon Waterworks Co. v. Wilts A Berks 
Canal Navigation Co., No. 85, ante . 

89. .] — McCartney v. Londonderry A 

Lough Swilly Ry. Co., No. 82, ante. 

90. Water must be returned to stream — Un- 
diminished in quantity.]— M cCartney v. London- 
derry A Lough Swilly Ry. Co., No. 82, ante. 

91. .] — Attwood v. Llay Main 

Collieries, No. 112, post. 

92. Unaltered in character.] — M cCartney 

r. Londonderry A Lough Swilly Ry. Co., 
No. 82, ante. 

( b ) Particular Instances, 

93. Conversion of swamp into ornamental piece 

of water.’ — B urbeary v. Shepherd (1843), 1 
L. T. O. S. 59. 

94. Irrigation — General rule.] — Swindon 
Waterworks Co. v. Wilts A Berks Canal 
Navigation Co., No. 85, ante . 

95. Right depends on circumstances of 

each case.] — (1) Flowing water is publici juris in 
this sense only, that all may reasonably use it who 
have a right of access to it, A that no no can have 
any property in the water itself except in the par- 
ticular portion which he may choose to abstract 
from the stream A take into his possession, A 
that during the time of his possession only. 

(2) The right to have a stream of water flow in 
its natural state, without diminution or alteration, 
is an incident to the property in the land through 
which it passes ; but this is not an absolute A 
exclusive right to the flow of all the water, but only 
subject to the right of other riparian proprietors 


not known & cannot bo ascertained 
except by excavation, the water is in 
the samo legal position as water perco- 
lating through the soil & niuy he 
abstracted by tho owner of the soil. — 
OnLSsoN’s Gave Breweries, Ltd. v. 
Artesian Well-Bokino Co., Ltd., 
[1919] C. P. D. 125.— S. AF. 

PART I. SECT. 4, SUB-SECT. 3.— 
B. (a). 

85 i. General rule — User must be 
reasonable .] — If tho upper proprietor, 

J. VOL. XLIV. 


in the enjoyment of his ordinary use, 
deprive the lower proprietors of their 
ordinary use, lie would not be liable to 
them in an action. — Hough v. Van her 
Merwe (1874), 4 Buch. 148. — S. AF. 

85 ii. .]— An upper riparian 

proprietor who is allowed a reasonable 
user of the water of a stream, provided 
bo allows the water reduced reasonably 
by such user to flow back into the 
stream, must do bo by means of a 
visible flow & not by means of uncertain 
percolation, &, further, must so return 


tho diminished water to the river before 
it enters the land of the lower riparian 
proprietor.- Soutiiey v. Southey 
(1905), 22 S. C. 650. — S. AF. 

m. Water must be returned to stream.] 
— There is authority for the proposition 
that an upper riparian proprietor can 
divert a considerable volume of the 
water of a stream for purely com- 
mercial purposes without returning it 
to the stream. — B ras D’or Lime Co. 
v. Dominion Iron & Steel Co. (191 1), 
9 E. L. R. 348.— -CAN. 
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Sect. 4 . — Water flowing in a known channel — ripa - 
rian rights : Sub-sect. 8, B. (b), & C ,j 

to the reasonable enjoyment of it ; & consequently 
it is only for an unreasonable & unauthorised use 
of this common benefit that any action will lie. 

(3) Whether a riparian proprietor may use the 
water for the purpose of irrigation, if he again 
return it into the river, with no other diminution 
than that caused by the absorption & evaporation 
attendant on the irrigation, depends on the cir- 
cumstances of each particular case. 

To an action by pltfs., the occupiers of a water 
grist mill, against deft., a riparian proprietor, 
for diverting the stream, deft, pleaded not 
guilty ; that at certain periods of the year, when 
the water was more than sufficient for the use of the 
mill, deft, diverted small & reasonable quantities of 
the water for the purpose of irrigating certain closes 
belonging to her on the bank of the stream, which 
quantities of water, except that which was 
absorbed & used in the irrigation, were 
returned into the stream above tho mill ; that the 
diversion was not continuous, but only inter- 
mittent ; that the quantity of water absorbed & 
lost was small & “ inappreciable,” & that the 
diversion caused no damage to pltf.’s mills. 
Replication de injuria, & issue thereon. At the 
trial, it was proved that the diversion was not 
continuous, & that it caused no diminution of the 
water cognisable by the senses. The judge, in 
directing the jury, left it to them with respect 
to the issue on not guilty, to say whether there was 
any sensible diminution of the water by reason 
of the diversion : — Held : this was not, under all 
circumstances, such an unreasonable use of the 
water as to be prohibited by law, <fc the issue on 
not guilty was rightly found for deft. — Embrey 
v. Owen (1851), G Exch. 353; 20 L. J. Ex. 
212 17 L. T. O. S. 79; 15 Jur. 033; 155 E. K. 
579. 

Annotations : — As to (1) Refd. Ormerod v. Todmorden Joint 
Stock Mill Co. (1883), 11 Q. II. I). 15 5. As to (2) Refd. 
Northum v. Hurley (1853), 1 JO. & B. 665. As to (3) 
Apld. Sandwich v. G. N. liy. (1878), 10 Ch. I). 707. Refd. 
Shari) v. Wilson, Rotheray (1905), 93 L. T. 1 55. Generally , 
Refd. Dickinson v. Grand Junction Canal Co. (1852), 7 
Exch. 282; Sampson v. Hoddinott (1857), 1 C. B. N. S. 
690 ; Chaserriore v. Richards (1859), 7 H. L. Cas. 350 ; 
Stockport Waterworks Co. v. Hotter (1864), 3 H. & C. 
300 ; Wuttall v. Braocwell (1866), 36 L. J. Ex. 1 ; Grand 
Junction Canal v. Shugar ( 1871 ), 24 L. T. 402 ; Fennington 
v. Brinsop Hall Coal Co. (1877), 41 J. P. 758 ; Orr Ewing 
v. Colquhoun (1877), 2 App. Cas. 839 ; Angus v. Dalton 
(1878), 4 Q. B. D. 162; Kensit v. G. E. Ry. (1883), 23 
Ch. I). 566 ; Withers v. Purchase (1889), 60 L. T. 819 ; 
Bradford Corpu. v. Ferrand, 11902) 2 Ch. 655 ; McCartney 
v. Imndonderry & Lough Swilly Ity., [1904] A. C. 301. 
Mentd. Nicklin v. Williams (1854), 10 Exch. 259 ; Pen- 
nington v. Brinsop Hall Coal Co. (1877), 4 Ch. D. 769 ; 
Brimsden v. Humphreys (1884), 14 Q. B. D. 141 ; Neville 
v. London “ Empress ” Newspaper, [1919] A. C. 308. 

96. Whether right acquired by prescrip- 

tion.] — Although under Prescription Act, 1831 
(c. 71 ), s. 4, no interruption will prevent a right from 
being acquired by twenty years’ user unless it 
has been acquiesced in for a whole year, yet an 
interruption for a shorter period may have the 
effect of showing that the enjoyment never was of 
right, & thereby of preventing a right being 
acquired under section 1 of the same Act. 

Upon the trial of an issue whether pltf. had 
acquired a right to a watercourse by a twenty - 
years’ user as of right without interruption, 
evidence was offered that during the twenty 


years defts., a water co., who claimed to be entitled 
to divert the water, had penned it back from pltf.’s 
land & had laid an information under their local 
Act, against pltf.’s servant, who had removed the 
obstruction & who was convicted & lined a shilling, 
which pltf. paid : — Held : this evidence was 
properly admissible as negativing an enjoyment by 
pltf. as of right. — Eaton v. Swansea Waterworks 
Co. (1851), 17 Q. B. 207 ; 20 L. J. Q. B. 482 ; 
17 L. T. O. S. 154; 15 Jur. G75 ; 117 E. R. 
1282. 

Annotations . — Refd, Roile v. Whyte (1868), 8 B. & 8. 116 ; 
Hollins v. Verney (1884), 13 Q. B. D. 304. Mentd. It. i\ 
Falrle (1857), 8 E. & B. 486 ; Glover v . Coleman (1874), 
L. It. 10 C. P. 108 ; Dalton v. Angus (1881), 6 App. Can. 
740 ; Presland v. Bingham (1889), 60 L. T. 433 ; Lyeil v. 
Hothfield, [1914] 3 K. B. 911. 

97 . ,] — Sampson v. Hoddinott, 

No. 122, post. 

98. ,] — Rameshur Persic ad Narain 

Singh v . Koonj Behari Pattuk, No. 45, ante. 

99 . Statutory right — Language of statute 

permissive — Private rights to be regarded.]— 

Wherever the legislature has authorised a pro- 
prietor to make a particular use of his land, A. the 
authority is permissive & not imperative, the 
legislature must be held to have intended that the 
use sanctioned is not to be in prejudice of the 
common law rights of others. 

The owner of land exercising statutory rights, 
for the purpose of irrigating his own land, to 
divert under prescribed conditions unrecorded <te 
unappropriated water from the natural channel 
of any stream, lake, or river adjacent to or passing 
through such land, is not entitled, where the 
language of the statute is permissive A not impera- 
tive, to use his water supply so as to damage 
adjacent lands, & is liable to adjoining pro- 
prietors, even in the absence of negligence on his 
part, for injury done to their land in the course ol 
such irrigation. — Canadian Pacific Ry. Co. v. 
Parke, [1899] A. C. 535 ; G8 L. J. P. C. 89 ; 81 
L. T. 127 ; 48 W. R. 118 ; 15 T. L. R. 427, P. C. 

A nnotaiions : — Refd. Hanley v. Edinburgh Corpu. (1913), 

7 7 J. P. 233. Mentd. A.-G. v. Dorchester Corpu. (1905), 
93 L. T. 290 ; Metropolitan Water Board r. Solomon, 
[1908] 2 Ch. 214 ; West r. Bristol Tramways N Carriage 
Co. (1908), 72 J. P. 145. 

100. Supply of county asylum & gaol.] — 

Medway Co. v. Romney (Earl), No. 10, ante. 

101. Manufacturing purposes.] — Swindon 
Waterworks Co. v. Wilts & Berks (’anal 
Navigation Co., No. 85, ante. 

102. .] — Baily A Co. v. Clark, Son & 

Morland, No. 71, ante. 

103. Supply of engines.] — A railway co. whose line 
crossed a stream in the immediate neighbourhood of 
one of their stations, took water for supplying their 
engines & for the general purposes of the station. 
On bill filed by a millowner, lower down the stream, 
it appeared that the abstraction of water did no 
damage in wet weather, & never shortened the 
working of the mill for more than a few minutes a 
day . — Held : the co., as riparian owners, were 
entitled to take a reasonable quantity of water for 
their purposes, & in this case the quantity taken 
was reasonable. — S andwich (Earl) v. Great 
Northern Ry. Co. (1878), 10 Ch. 1). 707 ; 49 
Jj. J. Ch. 225 ; 43 J. P. 429 ; 27 W. R. GIG. 

A nnotaiions : — Dbtd. McCartney r. Londonderry 8c Lough 
SwiJlv Ry*. [1901] A. C. 30 1. Refd. Baily v. Clark & 
Morland (1902), 86 L. T. 309. 


PART I. SECT. 4, SUB-SECT. 3.— 
B. (b). 

n. Digging of trench on swamp — 
To obtain water.] — Cooper v. Sydney 

•s. (1853), 1 Legge, 765.— AUS. 

o. Irrigation. ] — Wright v. Glen- 


orchy Municipality (1914), 10 Tan. 
L. R. 84.-— AUS, 

p. .] — Kuistna Ayyan v. Ven- 

KATACHKLLA MUDAL1 (1872), I. L. K. 
7 Mad. 60.— IND. 

q. .] — Riparian owners are 

entitled to use & consuiuo the water 


of the stream for irrigating their land, 
subject to the conditions (i) that the 
use is reasonable, (11) that it Is required 
for their purposes as owners of the land, 
& (ill) that it does not destroy or render 
useless or materially diminish or affect 
the application of tne water by inferior 
riparian owners in the exercise either 
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104. .] — McCartney v. Londonderry & 

Lough Swilly Ey. Co., No. 82, ante. 

105. Colliery purposes — Water converted into 
stream.] — Attwood v. Llay Main Collieries, 
No. 112, post. 

C. Non- Riparian User , 

106. General rule.] — (1) A riparian proprietor 
being entitled to have the water of the stream on 
the banks of which his property lies flow down to 
his property as it has been accustomed to flow, 
subject to the ordinary use of the water by the 
upper proprietor, the upper proprietor is not 
entitled to use the water for the purpose of supply- 
ing it to undertakings not carried on upon his 
riparian property, if by so doing he sensibly 
affects the flow of water to the lower proprietor & 
it is no defence to say that the loss which he will 
suffer by being restrained in his use of the water is 
disproportionate to any loss caused to the lower 
proprietor by his wrongful act. 

(2) A river which naturally runs dry during a 
good part of the year does not cease to be a river 
merely because at times it is accustomed to 
become dry. 

(3) A stream which flows in a permanent defined 
channel, although it is fed exclusively by rain- 
water running off the surface of the land & ceases 
to flow during a considerable part of each year, is 
a watercourse ; an owner of land upon its bank is 
consequently entitled to have the natural flow 
of the water without sensible diminution or 
increase, subject to the lawful rights of upper 
riparian owners, & without sensible alteration 
in its character or quality. 

A stream of the above description flowed 
through lands the whole of which belonged to 
resps. with the exception of a plot, situated at its 
mouth, which belonged to applts. Applts.’ land 
was unsuitable for agriculture & was not used for 
any purpose. Itesps. carried on upon their land 
the business of boring for oil, which was the solo 
industry of the locality. For the purpose of that 
business, & in order to supply water to other 
properties which were not riparian, resps. diverted 
part of the water of the stream, & thereby sensibly 
diminished the flow of water past applts.’ land, 
they also, without negligence, caused by their 
works a sensible pollution of the water by oil A 
salt. Applts. had suffered no pecuniary damage : 
— Held : applts.’ rights were being infringed, 
& they were consequently entitled to relief : 
under the circumstances of the case tin to should 
be declarations as to their rights, but no injunction 
should issue until resps. had had time to execute 
works which would enable them to conduct their 
operations differently. — Stollmeykr v. Trinidad 
Lake Petroleum Co., f 1 018] A. 0. 485 ; 87 L. J. 
P. 0. 77 ; 118 L. T. 514, P. C. 


107. Water returned unpolluted & undiminished.] 

— Kensit v. Great Eastern By. Co., No. 72, 
ante. 

108. Whether water may be abstracted for non- 
riparian property — To supply houses — For domestic 
purposes.] — Norbxjry (Lord) v. Kitchin, No. 80, 
ante. 

109. Use at distant railway station.] — A.-G. 

v. Great Eastern Ry. Co., No. 119, post. 

HO, Cooling apparatus.] — Kensit v. Great 

Eastern Ry. Co., No. 72, ante. 

111. Use at distant engine filling tank.] — 

McCartney v. Londonderry & Lough Swilly 
Ry. Co., No. 82, ante . 

112. For colliery purposes.] — By lease, in 

1924, pltf. demised to defts. for ninety-nine years, 
first, the minerals in & under so much of the land 
coloured red on plan A. as lay to the east side, 
wherever actually met with, of the W. fault, the 
assumed position of which was shown on the plan, 
& on the south side, wherever actually met with, 
of the B. fault, the assumed position of which was 
also shown on the plan, & also under all highways, 
sewers, etc., such minerals containing 357 super- 
ficial acres, more or less, as investigation might 
prove, though that estimate was not to bind the 
lessor or lessees as regards the quantity, unless it 
was correct, which lands were referred to as “ the 
described lands ” ; secondly, the surface of the 
lands coloured blue on plan B containing 6 acres, 
2 roods, 12 poles up to the middle of the river 
Alyn. The demise included the following liberties : 

(а) clause 8. To construct, maintain Sc use a 
mineral railway upon the surface of the blue land, 
to be used solely for the purposes of the colliery 
working the demised minerals & of the lessees ; 

(б) clause 9. To take & use water from any stream 
or watercourse flowing through or alongside the 
described lands, & to pump & store the same for 
the purposes of the colliery. The blue land upon 
which the mineral railway was constructed, con- 
necting the colliery with the G. W. Ry. on the 
opposite or west side of the river, was a narrow 
strip with an average width of 22 yards, abutting 
west on the river & extending eastward about 
half-a-iriile, from which point the line was con- 
tinued eastward for a further half mile along 
another site acquired by defts. up to the colliery 
workings. Defts. had placed a pipe in the river 
<fc erected pumping plant on the blue land at a spot 
where the mineral railway crossed the river, <fc 
by these means took water from the river & 
conducted it in a 7 -inch main laid 18 inches below 
the surface of the blue strip to the colliery workings, 
where the water was converted into steam for 
working the colliery machinery, in which process 
about 600,000 gallons a week were taken from the 
river, while the plant working at its full capacity 
was capable of abstracting more than three times 


of their natural right or their right of 
easement, if any. — Pehumal v. Kama- 
sami (1887), I. L. It. 11 Mad. 16— IND. 

r. — Venkata Reddy v. Lis- 

ter (1894), I.L. It. 7 Mad. 342.— IND. 


-.] — Debi Pershad Sin oii 


t. - 

v. Joynath Singh (1897), I. L. It. 21 
Oalo. 865 ; L. R. 21 Ind. App. 60 ; 1 
O. W. N. 401.— IND. 


a. .]— Sannidhttia.tu Subbara- 

vddu v. Secret Ait y of State for 
India (1927), I. L. R. 50 Mad. 961.— 

IND. 

b. .] — Tho iisor for the pur- 

poses of Irrigation for a period of thirty 
years & upwards by lower riparian 
proprietors of tho water of a stream 
which had been allowed to flow down 
to them free & unobstructed, does not 
per se confer ou them a prescriptive 


right against the upper proprietor, to 
prevent him from making any use of 
tho water ; but the parties aro thrown 
back on their ordinary rights as riparian 
proprietors. — Jordaan v. W ink elm a n 
A-, Colonial Government (1879), 9 
Huch. 79.— S. AF. 

o. .] — Van Schalkwyk v. IIau- 

man (1897), 14 S. C. 214— S. AF. 

d. .] — A lower riparian pro- 

prietor is not entitled to an interdict 
restraining two or more upper pro- 
prietors from regulating among them- 
selves, as they think fit, the distribu- 
tion of their respective shares of the 
water of a public stream for the irriga- 
tion of their riparian properties, pro- 
vided that he is not thereby deprived 
of his reasonable share or of any rights 
he might havo acquired by contract. 


grant or prescription. — O livier v. 
Fourie (1899), 16 S. O. 304.— S. AF. 

e. Colliery purposes. J — St. Haitian's 
Channel Co., Ltd. j\ Watson (1886), 
N. L. R. 184 (S. C.).— N.Z. 

.1— Reggie v. Nairn (1882), 

9 R. (Ct. of Soss.) .701 ; 19 Sr. L. R. 
473.— SCOT. 


>ART I. SECT. 4, SUB-SECT. 3— C. 

g. Whether writer may he abstracted 
or non-riparian property.] — Owner 
>f a tenement adjoining a natural 
itream lias no right to divert the 
vater to a place outside tho terie- 
nent, & there consume it for purposes 
moonnectod with the tenement. 
Vatson v. Jackson (1914). 31 O. L. R. 
181 ; 19 D. L. R. 733 ; 6 O. W . N. 
>09.— CAN. 

O 2 
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Sect. 4. — Water flowing in a known channel — ripa- 
rian rights : Sub-sect. 3, C. & D . (a), ( b ) db ( c ) ; 
sub -sect. 4, A. 

that quantity. Further, defts., who, owing to 
lack of housing accommodation for their miners, 
were interested in the building of houses by certain 
Ilousing Assocns. on land acquired for that pur- 
pose by those bodies adjoining the colliery, used 
their railway for the carriage of building materials 
belonging to builders with whom those bodies had 
contracted. 

In an action in which pltf. sought declarations 
that defts. were not entitled to do any of the acts 
aforesaid, & an injunction: — Held: (I) defts. 
having failed to prove that the assumed position 
of the W. fault was erroneous & that “ the described 
lands ” extended up to the bank of the river 
Alyn , the rights of the parties under the lease must 
be governed by the assumed position of the W. 
fault, <&, therefore, defts. were not entitled to 
abstract water therefrom under any liberty con- 
tained in clause 9 of the lease ; (2) the site of defts.* 
colliery works, where the water abstracted from 
the river was converted into steam, was too far 
from the bank of the river to sustain the character 
of a riparian tenement ; (3) even assuming the 
site of defts.* colliery works to be a riparian tene- 
ment, the diversion & confiscation of part of the 
water of the river by them was in excess of their 
right as riparian owners to the use of the water for 
extraordinary purposes ; &, without proof of 

damage & apart from the consideration of the 
possible acquisition of right by prescription, was 
an infringement of the rights of pltf., entitling 
him to an injunction. — Attwood v. Llay Matn 
Collieries, [1926] Ch. 444 ; 95 L. J. Ch. 221 : 
134 L. T. 268 ; 70 Sol. Jo. 265. 

I). Itights and Liabilities of Statutory Bodies. 

(a) In General. 

Canal companies.] — See, generally , Railways, 
Vol. XXXVIII., pp. 401-405, Nos. 937-969. 

Electric lighting undertakers.] — See Electric 
Lighting, Supp. IV., No. 6a. 

Water companies.] — See Water Supply, Vol. 
XLIII., pp. 1066-1098. 

(b) Local Authorities. 

See Public Ilealth Act, 1875 (c. 55), s. 332. 

113. Liability for “ injuriously affecting ” stream 
— Within Public Health Acts — Unauthorised abstrac- 
tion for flushing sewers.] — The local board of health 
constructed a sewer along the bank of a river, 
with trap doors in it, communicating with the river. 
When the river was full & water abundant, the 
board, by means of the trap doors, drew water off 
from the river & let it into the sewer, for the pur- 
pose of flushing it. The place where the trap 
doors were placed was at a part of the river above 
that on which a mill, occupied by prosecutor, was 
situated. On one occasion, the board made a 
hole in the bottom of the river, & so let the stream 
run into the sewer for nearly two days continuously, 
during that time abstracting the water of the 
river in such quantities that the prosecutor’s mill 
ceased working for want of water : — Held : the 
acts of the board were in excess of the powers given 
them by statute ; they had injuriously affected the 
river ; <te prosecutor might have brought an action 
for the wrong, & also, in such action, obtained an 
injunction against the continuance of it ; he was 
therefore an individual entitled by law to prevent 
or be relieved against the injuriously affecting 
the river, within 21 & 22 Viet. c. 98, s. 73 ; & con 
sequently, he could not sustain a mandamus against 


the board to summon a jury to assess him com- 
pensation. — R. v . Darlington Local Board of 
Health (1865), 6 B. & S. 662 ; 6 New Rep. 178 ; 
35 L. J. Q. B. 45 ; 29 J. P. 419 ; 13 W. R. 789 ; 
122 E. R. 1303, Ex. Oil. 

114. Supplying water without consent.] 

— Under Public Health Act, 1875 (c. 55), s. 51, a 
local authority have no power, for the purpose of 
supplying water to their district, to alter the 
flow of water in a stream without the consent in 
writing of the riparian proprietors lower down 
the stream, as required by sect. 332 of the Act. 

By so altering the flow of water the local 
authority are, within the meaning of sect. 332, 
“ injuriously affecting ” the common law right 
of such a riparian proprietor, & they will be 
restrained from so doing without any proof of 
sensible damage caused to him. — Roberts v. 
Gwyrfai District Council, [1899] 2 Oh. 608 ; 
68 L. J. Ch. 757 ; 81 L. T. 465 ; 64 J. P. 52 ; 48 
W. 1L 51 ; 16 T. L. R. 2 ; 44 Sol. Jo. 10, C. A. 

(c) N avigaiion Authorities. 

115. Right to sue for abstraction — Depends on 
proprietary right to water.] — Medway Co. v . 
Romney (Earl), No. 10, ante. 

116 . — __ .] — The relators A pltfs., a 

statutory navigation co. claimed to restrain defts. 
from taking water from a river forming part- of 
their navigation. Defts. did not admit that the 
river was vested in pltfs. claimed a prescriptive 
right to take from the river superfluous water not 
required for the purposes of the navigation. The 
user proved was that defts. took as much water as 
they required without regard to the needs of the 
navigation : — Held : pltfs. had not under their 
statutes any proprietary right in the water, & 
therefore the claim failed.- — A.-C. v. Great 
Northern Ry. Co., [1909] 1 Ch. 775 ; 78 L. J. Ch. 
577 : 99 L. T. 696 ; 73 J. P. 4 1 , C. A. 

117. — — Abstraction due to failure to repair 
locks.] — Pltfs., the Comrs. of the Harbour of 
Great Yarmouth, complained of deft.’s diverting A 
abstracting water to which pltfs. were entitled, & 
with omitting to repair certain locks whereby, or 
from there being an insufficient protection by 
locks, water escaped from Oulton Broad A Oulton 
Dyke into Lake Lothing, by means of a cut from 
Lake Lothing into the sea, contrary to 7 & 8 
Geo. 4, e. 42, s. 3 : — Held : this was not merely 
a non-feasance. Defts. maintained & used that 
which, without a safeguard, tapped Oulton Broad 
A let the water escape, so that they abstracted 
& took the water, A as a matter of fact under the 
power proved there was a particular damage, & 
the Eastern Counties Ry. co. were liable, — 
Preston v. Norfolk Ry. Co. A Eastern 
Counties Ry. Co. (1858), 2 IT. A N. 735 ; 157 
E. R. 303 ; s\ib nom. Preston v. Eastern 
Counties & Norfolk Ry. Co., 30 L. T. O. 8. 288. 

118. No actual damage to navigation.]— 

Medway Co. v. Romney (Carl), No. 10, 
ante. 

119 . Navigation authorities best Judges of 

navigation requirements.] — Where a public body is, 
under an Act of Parliament, entrusted with powers 
& duties for a public purpose, the ct. will give 
credit to them as being the best judges of what 
they want, for that purpose. A railway co. was 
restrained from taking a large quantity of water 
for the use of their station from a river under the 
control of conservators, credit being given to the 
evidence on their part that taking such water 
would impede the navigation, against the evidence 
on the part of the co. that taking such water would 
produce no appreciable effect. — A.-G. v. Great 
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Eastern Ry. Co. (1871), 0 Ch. App. 572 ; 35 
•T. P- 788 ; 10 W. R. 788, L. C. 


A limitations ; — Reid. Vernon v. St. James, 
Vestry (1880), 10 Oh. I). 449 ; McCartney v. 
Si Lough S willy Ry., 11904J A. C. 301. 


Westminster 

Londonderry 


Sub-sect. 4. — Diversion. 

A. Right to Divert . 

{a) In General, 

120. Right incidental to ownership — Provided 
another not thereby injured.] — Buncombe v, 

Randall (1627), Het. 32 ; 124 E. R. 320. 

Annotation : — Refd. Brown v. Best (1747), 1 Wils. 174. 

121. .] — Wrigiit v, Howard, No. 205, 

post . 

122. -.] — (l) Every proprietor of lands 

on the banks of a natural stream has a right to 
use the water, provided he so uses it as not to work 
any material injury to the rights of the proprietors 
above or below him on the stream, & may begin 
to exercise that right wherever he will. 

. Pltf. had immemorially enjoyed the benefit of 
irrigating certain meadows with the water of the 
^ ., subject to the right of the occupier of a mill to 
detain the water for the use of liis mill ; &, although 
the natural flow of the river was prevented by the 
exercise of the miller’s right, the water came down 
at such times that pltf. was enabled to irrigate his 
meadows effectually. Rut, of late, deft, had, for 
the purpose of irrigating his own adjacent land, 
from time to time diverted the water after it 
had passed the mill, Si' before it reached pltf.’s 
meadows : Sc> although it did not appear that the 
quantity of water which ultimately reached pltf.’s 
meadows was thereby sensibly diminished, yet the 
effect was that the water was detained by the 
process of irrigation, & did not arrive till so late 
in the day that pltf. was deprived of the power 
to use it fully : — Held : this detention of the water 
by deft, was a use of it which was in its character 
necessarily injurious to the natural rights of pltf. 
as a riparian proprietor, & a ground of action. 

(2) By usage, he may acquire a right, to use the 
water in a manner not justified by his natural 


right : but such acquired right has no operation 
against the natural rights of a landowner higher 
up the stream, unless the user by which it was 
acquired affects the use that he himself has made 
of the stream, or his power to use it, so as to raise 
the presumption of a grant, Sc so render the tene- 
ment above a servient tenement. 

(3) It is not necessary to show actual damage to 
the pltf.’s reversionary interest : it is enough to 
show an obstruction of his right, &, such obstruction 
of his right being shown, the law will infer damage. 

(4) The right of the riparian proprietor is 
limited to natural streams, Sc does not attach in 
the case of artificial cuts or drains. — Sampson v. 
Hoddinott (1857), 1 C. B. N. S. 590 ; 26 L. J. 0. P. 
148 ; 28 L. T. O. S. 304 ; 21 J. P. 375 ; 3 Jur. 
N. S. 243 ; 5 W. R. 230 ; 140 E. R. 242 ; affd., 
3 C. B. N. S. 596, Ex. Ch. 

Annotations : — As to (1) Consd. Crohsley v. Light owlet' 

(1896), L. It. 3 E(j. 279 ; Kcnsit v. G. K. Ry. (1884), 27 

Oh. D. 1 22. Refd. Roberts v. Richards (1881 ), 60 L. J. Ch. 

297 ; Sharp v. Wilson, Rotheray (1905), 93 L. T. 155. 

As to (2) Refd. Stockport Waterworks Co. v. Rotter (18G4), 

3 H. Sc C. 300 ; Simpson r. Godmanehestcr Corpn., [1890J 

1 Ch. 214. As to (3) Refd. McCartney v. Londonderry & 

Lough Swill y Ry., 11904 J A. C. 301. 

123. — — — — .1 — Miner v . Gilmour, No. 79, 
ante, 

124 «. .] — Nuttall v. Bracewell, No. 

174, post, 

125. .] — Orr Ewing v. Colquhoun, 

No. 838, post. 

126. For purposes unconnected with tene- 

ment.] — McCartney v. Londonderry Sc Lough 
SWJLLY Ry. Co., No. 82, ante. 

127. Prescriptive right.] — Prescott v. Phillips 

(1798), cited in 6 East, at p. 213 ; 102 E. R. 

Annotation Refd. Mason r. IIlll (1833), 5 B. & Ad. 1. 

128. .] — If an ancient ditch has at one end 

anciently opened into a stream, & the owner of a 
mill on the stream has kept the opening at the 
end of the ditch closed for twenty years Sc more, 
without interruption, that would give the mill 
owner such a light to keep it closed, that the owner 
of the land adjoining the ditch would not bo 
justified in re-opening the communication, although 
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A. (a). 

120 i. Right Incidental to owtn rah ip — 
Provided, a not lor not therehg injured.} — 
The rights of the seigneur in Lower 
Canada to tho water of an tin navigable 
river llowing through his Jief does not 
entitle one of several co-seigneurs to 
divert the wutern for his exclusive use, 
which had been accustomed for eleven 
years to supply the mills of another of 
hU co-seigneurs. — St. Louts v. St. Loots 
(18-11), 3 Moo. R. C. C. 398. -CAN. 

120 ii. . ] — Tho right of a 

person to protect his land from extra- 
ordinary Hoods extends to the doing of 
anything which is reasonably necessary 
to save his proporty ; but lie cannot 
actively adopt such a course as might 
have tho effect of diverting the mis- 
chiof from Ills own land to the land of 
another person, which would otherwise 
have been protected. — -S ami-Ullah v. 
Makund Loe (1921), I. L. R. 43 All. 
088. — IND. 

120 iii. .] — Smytii v. Wil- 

son (1841), 2 Jebb & S. 000.— IR. 

120 iv. — — .] — Mansfohd v. 

Ross Sc Glendinnino (1880), 5 

N. Z. L. R. C. A. 33. -N.Z. 

120 v. .] — Where a river 

Invades the land of a riparian proprietor 
by a sudden Sc perceptiblo change of 
course, so that the property in the land 
is not altered, the proprietor may con- 
struct works within his own boundary, 
although within what is in fact the new 


waterway, with the object Sc effect of 
returning the river to its old course, 
unless tho opposite riparian proprietor 
has acquired a prescriptive right to its 
continuance in its new channel ; te, 
whero nothing more lias taken place 
than tho restoration of the condition of 
matters previously existing, the opposite 
proprietor has no right of action for 
damage done to his land by tho river 
when restored to its old channel. — 
Whatman’ v . Um r (1904), 24 N. Z. L. R. 
25 7 — N.Z. 

120 vi. -.] — A landowner is 

entitled to fence off & protect his land 
from an extraordinary flood, & so turn 
it away without being responsible for 
the consequences, although his neigh- 
bour may bo injured by it ; but in thus 
protecting himself the lundownor must 
not obstruct any watorcourso or tlood 
channel or uny ancient & rightful 
course for the flood waters across his 
land. —C hamberlain v. Minister of 
Public Works, 11926] N, Z. L. R. 90. — 
N.Z. 

120 vii. — .]• — When a private 

river separates tho property of two 
heritors, tho one retains his right of 
preventing the other from diverting 
part of the stream, though the pre- 
decessors of tho former had taken off 
a cut from it on his side for a mill & he 
had himself further used the water, so 
diverted, for a bleaohfleld. — B raid v. 
Douglas (1800), 12 Fac. Coll. 355. — 
SCOT. 

1261. For purposes unconnected 


with tenement.] — A riparian proprietor 
is not entitled at common law to 
divert the water of the stream for uses 
elsewhere than on his riparian property, 
& cannot confer such right on any 
other person without the consent of all 
those interested in the stream, as 
riparian owners, whoso rights would be 
affected by such diversion. — D e Wet 
r. Worcester Municipality, 11911] 
C. R. 1). 595.— S. AF. 

127 i. Prescriptive right.] — Malcolm 
v. Hunter (1883), 0 O. R. 102.— CAN. 

127 ii. .] — Blantyre (Lord) r. 

Dunn (1848), 10 Dunl. (Ct. of Sens.) 
509 ; 20 So. Jur. 154, 290 — SCOT. 

127 iii. .] —Murdoch r. Wal- 

lace (1881), 8 R. (Ct. of J8css.) 855 ; 
18 Sc. L. R. OIL— SCOT. 

h. Leave <0 licence.) — Henderson 
v. Clan field (1892), 31 N. B. R. 568. 
—CAN. 

k. .] — Racine v. McGtnnity 

(Y. T.) (1905), 1 W. L. R. 265.— CAN. 

l. Change in course of stream.] — 
When, owing to an extraordinary tlood, 
a stream suddenly changes its course & 
washes aw r ay part of the land of a 
riparian proprietor, ho is entitled, at 
any time before a prescriptive right, or 
right by estoppel, to keep the stream 
in its new channel is acquirod against 
him, to fill in the places washed away 
& to turn the stream back to its original 
channel. — Y ork County r. Bolls 
(1900), 20 C. L. T. 60 ; 27 A ii. 72- 
CAN. 
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rian rights ; S ub-se ct. 4, A. (g) & { h ), (Sc B.] 

it might appear that the communication between 
the ditch A the stream was ancient. — D rewett v. 
Sheard (1830), 7 C. A P. 405 ; 173 E. R. 200. 

129. -.] — IIolker v. Porritt, No. 229, post. 

.] — See, also , Easements, Vol. XIX., pp. 

147-149, 160, 151, 158-159, Nos. 1007-1019, 
1029-1034, 1097-1101. 

130. By custom or usage — S tanners of Devon- 
shire— Diversion to mines.]— The stanners of 
Devonshire are not entitled by custom to divert 
water from streams into their mines, A for that 
purpose to dig trenches over other people’s lands. 
—Bastard v. Smith (1837), 2 Mood. A IL 129 ; 
174 E. R. 238, N. P. 

131. Presumption of grant.]— S ampson v . 

Hoddinott, No. 122, ante. 

•] — Compare Easements, Vol. XIX., p. 149, 

Nos. 1020,1021. 

132. By grant — Grant to non-riparian owner — 
By riparian owner.] — Kensit v, Great Eastern 
Ry. Vo., No. 72, ante . 

133. Reservation out of grant.]— Stan- 

i*o ry v. Plymouth Docks Waterworks Co. 
(1887), 3 T. L. 11. 320, C. A. 

134. .] — Where in a grant of land a 

right is reserved to make watercourses over it 
for the public use A benefit by order of Govt. : — 
Held : such reservation may include, A in the 
circumstances of this case did include, a right to 
divert water from streams in the land A to use the 
water so diverted. — R emery v. Natal Surveyor- 
General, 1 1890 j A. C. 558 ; 05 L. J. P. C. 72 : 75 
E. T. 58, P. C. 

.J — Compare Easements, Vol. XIX., p. 147, 

Nos. 1003-1000. 

135. Construction of new & artificial stream — 
Must take reasonable flow — Irrespective of capacity 
of old channel.]- — Semitic : a person diverting a 
stream into a new A artificial channel for his own 
convenience is bound to make it capable of carry- 
ing off all the water which may reasonably be 
expected to flow into it, irrespective of the 
capacity of the old A natural channel. — F letcher 

v. Smith (1877), 2 App. Gas. 781 ; sub nom. Smith 
p. Mu sort ave, 47 L. J . Q. B. 4; sub nom. Mus- 
o rave v. Smith, 37 L. T. 307 ; 42 J. P. 200 ; 20 

w. n. 83 , n, l. 

Annotations Consd. AMI. v. Tomltne (1879), 12 Oh. D. 
21 1 ; Greenock Corpn. Caledonian Ry., Greenock 
C <*i*i>u . V. (L & S. \\ . Ry., [1V17] A. c. 556. 

(b) Statutory I’ower. , 

136. Power under local Act — Limitation of right 
to divert — Liability of successors in title to original 
statutory body.] — 7 A 8 Geo. 4, c. xlii, for making 
a navigable communication for ships between 
Norwich A the sea, empowered the Company of 
Proprietors of the Norwich A Lowestoft Naviga- 
tion to erect a lock or sluice, with proper stop 
gates, to prevent the waters of a broad A certain 
navigable rivers from flowing into a certain lake, 


A to make an entrance cut from that lake to the 
sea. Sect. 3 provided, that nothing in the Act 
contained should authorise or enable the co. to 
divert or abstract any of the waters of the broad 
or rivers for any purpose whatsoever, except for 
the purpose of supplying certain intended cuts 
with water, A for the purposes of locking ships or 
vessels from or into the lake. This entrance cut 
from the lake into the sea was constructed under 
the Act, A the level of the water in the lake was 
kept lower than the level of the broad A rivers. 
The lock was made with proper gates in pursuance 
of the Act. By divers Acts of Parliament, A 
ultimately by 9 & 10 Viet. c. cxxxii, the lock & 
works became vested in the Norfolk Ry. co. By 
an agreement between the Norfolk Ry. co. A the 
Eastern Counties Ry. co., reciting that the works, 
including the lock in question had become vested 
in the Norfolk Ry. co., it was provided that “ The 
Eastern Counties Ry. co. should have, as between 
themselves A the other co., the exclusive posses- 
sion, use, enjoyment A receipt of all the property, 
rights, etc., of the works respectively in the same 
manner as the Norfolk Ry. co. have become 
entitled to the same under or by virtue of the 
respective Acts, etc., or otherwise. After the 
making of the agreement, the Eastern Counties 
Ry. co. entered into possession of the lock A 
works, A the Norfolk Ry. co. were not in posses- 
sion. At the time of the making of the agreement , 
the lock had been allowed to become out of repair, 
A such want of repair continued after the lock A 
works came into the possession of the Eastern 
Counties Ry. co. ; A during all that time large 
quantities of water escaped from the broad A 
rivers into the lake : — Held: (1) Buch water was 
diverted or abstracted contrary to the prohibition 
in 7 A 8 Geo. 4, c. xlii, s. 8 ; (2) the Norfolk Ry. 
co. were not responsible for the diversion or 
abstraction of the waters subsequent to the making 
of the agreement, A the passing of 17 A 18 Viet, 
c. ccxx, while the lock A works were in the 
possession of the Eastern Counties Ry. co. - — 
Preston v. Norfolk Ry. Co. A Eastern Coun- 
ties Ry. Co. (1858), 2 H. A N. 735 ; 157 E. R. 
303 ; sub nom. Preston v. Eastern Counties a 
Norfolk Ry. Co., 30 L. T. O. 8. 288. 

137. Hallway company — Watercourse must pre- 
sent actual obstacle to construction of line.] — The 

power conferred upon a railway co., by the 
Railway Clauses Consolidation Act, 1845 (c. 20), 
s. 10, to divert the course of a road or river by 
carrying same ** over or under or by the side of 
the railway as they may think proper,” only 
authorises tlicir so doing when the road or river 
presents an actual obstacle to the construction of 
their line, A does not justify the diversion merely 
for the sake of avoiding expense in the construc- 
tion. — Pugh v. Golden Valley Ry. Co. (1880), 
15 Ch. IL 330 ; 49 L. J. Ch. 721 ; 42 L. T. 863 ; 
28 W. R. 863, C. A. 

Annotations Consd. Wilkinson v. Hull, etc., Ry. & Dock 
Co. (1882), 20 Ch. D. 229. Reid. Glasgow Corpn. v. 


m. lit (//it of unauthorised person. J — 
When one in given the* right to divert 
wafer from a btreum or lake unautho- 
rised persons cannot ho allowed to 
divert water from the immediate 
sources of supply thereof to the pre- 
judice of the licensee. — K en worthy 
V . Hinhop (Ii. <_\), [1025] 2 W. W. It. 
182.— CAN. 


n. Whither riyht to diccrt include t 
njjht to erect dam. ] — A right to divert a 
river is not a right to creed, a dam, & 
thereby raise the level of the water. — 
Ah Mov l\ Brahfihm> (1875), l N. Z. 
Jut. N. S. 41. — N.Z. 


o. Duty in return water — Before 


stream reaches lands of inferior heritor.] 

A superior heritor is not entitled 
during Hood time to divort from the 
natural channel of a sfreutn tho c.voes h 
of water over the ordinary flow, without 
returning it before tho stream reaches 
the lauds of the inferior heritor. — 
M 4 Lean v. Hamilton (1857), 19 l)unl. 
(Ct, of Sess.) 1000 ; 29 Sc. Jur. 480.— 
SCOT. 

p. — — — A superior heritor, with- 
drawing from its natural channel water 
passing through his land, is bound to 
return it within his own land except 
in so far as consumed for primary uses, 
such as drink for bestial. — H ood v. 


WILLIAMHON (1801). 22 DunJ. (Ct. of 
s OSS.) 49(1; 22 He. Jur. 22.— SCOT. 

PART I. SECT. 4, SUB-SECT. 4.— 
A. (b). 

q. Application of li. C. Land 
Ordi turner, 1865.]— In an action by a 
grantee of water under the above 
Ordinance for interference with tho use 
of the same : — Held ; the ordinance was 
not passed for the bench t of riparian 
ownors only, but any cultivator of land 
could obtain a grant of water there - 
under. — Maiitlky v. Carson (1889), 
20 S. C. It. 634. — CAN. 
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Fade (1888), 13 App. Cas. 657 ; C. & S. L. Ry. v. L. C. C. 

(1891), 7 T. L. It. 643 ; Morris v. Tottenham & Forest 

Gate Ry., [1892] 2 Cli. 47 ; A.-G. v. Met. Ity., [1894] 1 

Q. B. 384 ; Kinsley v. N. E. Ky.. [1896] 1 Ch. 418 ; L. & 

N. W. liy. v. Ogwcn District Council (1899), 80 L. T. 

401. Mentd. Pearson v. Pearson (1884), 27 Ch. D. 145. 

Canal company.] — See Railways, Vol. 
XXXVIII., pp. 401-405, 413, Nos. 937-969, 
1026. 

138. Construction of sewer — Effect of unskilful 

or improper construction.] — The Metropolitan 
Board of Works constructed a sewer in the high 
road, & the Lewisham District Board made a 
branch sewer running into it. The combined 
effect of the two was to drain an ornamental pond 
& rivulet in the adjoining lands of pltf. In a suit 
to obtain an injunction : — Held : (1) neither of the 
boards were, in respect to the diversion of the 
water, to be treated as clothed with the rights or 
obligations of adjoining landowners ; (2) that they 
had not exceeded their statutory rights so as to 
be liable to be restrained by injunction ; (3) if 
either of these boards were producing this injury 
to pltfs. by the unskilful or improper construction 
of the sewer, this ct. would interfere to prevent it. 
STAINTON V. WOOLRYCH, STAINTON V. METRO- 
POLITAN Board of Works & Lewisham District 
Board of Works (1857), 23 Beav. 225 ; 26 

L. J. Ch. 300 ; 28 L. T. O. S. 333 ; 21 J. P. 180 ; 
3 Jut*. N. S. 257 ; 5 W. R, 305 ; 53 E. R. 88. 

Annotations As to (1) Refd. Milward v. Rcdditeh L. B. of 

Health (1873), 21 W. R. 129. Generally , Mentd. New 

[Over Co, v. Johnson (I860), 29 L. J. M. C. 93 ; R. v. 

Metropolitan Board of Works (1863), 32 L. J. Q. B. 105. 

139. Whether statutory body clothed with 

rights & duties of riparian owners.] — Stainton v. 
Woolrych, Stainton r. Metropolitan Board 
of Works <te Lkwisitam District Board of 
Works, No. 138, ante, 

140. Statutory rights not exceeded.] — 

Stainton v. Woolrych, Stainton v. Metro- 
politan Board of Works A Lewisham District 
Board of Works, No. 138, ante, 

141. Water supply — Whether statutory body 
clothed with right of riparian owners.] — Owen r. 
Davies, [1871] W. N. 175. 

142. .] — Roberts v. Uwyufai Dis- 

trict Council, No. ill, ante. 

.] — See, also , Water Supply, Vol. XLT11., 

pp. 1 066-1078. 

B, What Amounts to Diversion. 

143. Destroying dam.] — Hebbletiiwaite v, 
PALMES, No. 169, post. 

144. Erection of dam— Though water returned 
without waste.] — Where, in an action on the case 
for diverting a stream of water from pltf.’s mills, 
the declaration alleged, that deft, placed & raised 
a certain dam across the stream, & thereby 
diverted & turned the water, & prevented it from 
running along its usual course to pltf.’s mill, & 
from supplying same with water for the necessary 
working thereof, as the same of right ought, & 
otherwise would have done : — Held : such allega- 
tion was supported by proof, that in consequence 
of the dam, the water was prevented from being 
regularly supplied to pltf.’s mill, although the 
stream was not diverted as the dam was erected 
above the mill, & the water returned to its regular 

r. Application of Municipal AH, 

It. S, M, 1913 (c. 133), 8. 634.]- Tho 
abovo soot., which empowers a munici- 
pality when constructing roads to 
divert water from its original course, 
applies to natural watercourses only 
& not to surface water. — J ukks v. 

Uoldwell Rural Municipality 
(Man.), [19273 1 D. L. It. 82; [1926] 

3 W. W. R. 210 —CAN. 


course long before it reached the mill, & there was 
no waste of water occasioned by tho erection of 
the dam. — Shears v. Wood (1822), 7 Moore, C. P. 
345 ; 1 L. J. O. 8. C. P. 3. 

145. Enlargement of channel.] — The owner of 
land through which a river runs cannot by en- 
larging a channel of certain dimensions through 
which the water had been used to flow before any 
appropriation of it by another, divert more of it 
to the prejudice of any other landowner lower down 
the river, who had at any time before such enlarge- 
ment appropriated to himself the surplus water 
which did not escape by the former channel. — 
Bkaley v, Shaw (1805), 0 East, 208 ; 2 Smith, 

K. B. 321 ; 102 E. H. 1266. 

Annotations : — Consd. Saunders v. Newman (1818), 1 B. & 

Aid. 258 ; Williams r. Morland (1824), 2 B. & C. 910. 

Apld. Mason v. Hill (1833), 5 B. & Ad. 1. Consd. Wilts & 

Berks Canal Navigation Co. v. Swindon Waterworks Co. 

(1873), 9 Cb. App. 453, n. Apld. White v . White, [1906] 

A. C. 72. Refd. Canham v, Fisk (1831), 2 Cr. & J. 12C ; 

v, Inge (1831), 7 Bing. 682. Mentd. Cross v. 

(1824), 2 B. A C. 680 ; Angus v. Dalton (1877), 3 

Q, B. 1). 85. 

146. Penning back — Overflow on plain tiff's land.] 

— A count for diverting & turning a stream of 
water is not supported by proof of penning back 
<fc checking it, whereby the water was made to 
overflow pltf.’s meadow. A nonsuit directed on 
such evidence given on that count confirmed on 
motion to set it aside. — Griffiths v. Marson 
(1818), 0 Price, 1 ; 140 E. R. 723. 

147. Conversion of swamp into ornamental piece 
of water.] — Burbeary v. Shepherd (1813), 1 

L. T. O. S. 59. 

148. Diversion for short period of time.] — Bur- 
beary v. Shepherd (1843), 1 L. T. O. S. 59. 

149. Quantity not in fact diminished.] — Dakin 
v. Cornish (1845), cited in 6 Exch. at p. 300 ; 155 
E. R. 582. 

Annotation : ~ Consd. Embrey v. Owen (1851), 6 Exch. 353. 

150. Diversion before reaching defined channel — 
Digging of well — Preventing percolation into 

stream.] — Dickinson v. Grand Junction Canal 
Co., No. 40, ante. 

151. .] — Defts. were the owners of a 

well & pumping station situate at a distance of 
about 20 yards from a natural stream This well 
was for 70 feet of its depth from the top lined with 
steel cylinders, so that no water from the adjacent 
soil could obtain access to tho well except at a 
greater depth than 70 feet. Pltf. was a riparian 
owner lower down the stream. The effect of 
defts.’ pumping from the well was that tho general 
level of the water in the soil in the neighbourhood 
of the well was lowered to the extent of about 
12 inches, with the result that tho soil became dry, 
& a portion of the water flowing down the stream 
leaked out through the bed & side of the stream, so 
that the volume of the water in it was substantially 
diminished by the time it reached pltf.’s land. 
None of the water, however, which so escaped 
from the stream in consequence of defts.’ pumping 
found its way into defts.’ well ; — Held : as defts. 
did not appropriate any of the water of the stream 
by pumping it up through their pipes, but merely 
caused it to sink a short distance into the ground 
by reason of their withdrawing the support of the 
lower subterranean water, tho damage to tho 

servitude of half the water in a 
certain fountain on B.’s ground : — 
Held : B. was not entitled to divert 
underground water from the fountain 
by sinking a well close to the fountain 
& pumping water therefrom, & thereby 
diminishing the flow of water in tho 
fountain to the prejudice of S. — 
Snijman v. Boshoff, [1905] O. It. C. 1. 
— S. AF. 
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t. Erection of fence & hcdjje.) — 
Glknelg (Shirk) v. Grills, Matitfson 
r. Grills, [19071 V. L. It. 673. — 

AUS. 

a. inversion of underground water.] 
— Where 8. had obtained from B.’s 
predecessor In title a duly registered 
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Sect, 4 . — Water ftowing in a known channel — ripa- 
rian rights: Sub-sect. 4, B. (Sc C. (a).] 

stream gave no cause of action. — E nglish v. 
Metropolitan Water Board, [1907] 1 K. B. 
588 ; 70 L. J . K. B. 301 ; 90 L. T. 573 ; 71 J. P. 
313 ; 23 T. L. R. 313 ; 5 L . G. R. 384 . 

Annotation : — Mentd. Stolhneyer v. PetroJcum Development 
Co., [1018] A. C. 4 98, u. 

152 . Plaintiff not entitled to flow of water.] 

— Rawstiion v. Taylor, No. 2(33, post. 

153 . .] — Broadbent v. Ramsbotham, 

No. 62, ante . 

154 . .] — Chasemore v. Richards, No. 

252, post. 

155. .] — Greatrex v. Hayward, No. 

438, post. 

156 . Taking water at spring head.] — 

Where a spring of water issuing from the ground 
flowed into a natural channel & thence into a 
brook t<o pltf.’s ancient mill : — Held : defts. by 
taking the water at the spring head by tanks & 
pipes before it flowed into the natural channel, 
were guilty of a wrongful diversion. — Dudden v. 
Glutton Union Guardians (1857), 1 II. & N. 027 ; 
20 L. J. Ex. 140 ; 150 E. R. 1353. 

Annotations : — Apld. limiting v. Hicks (1804), 70 L. T. 
455 ; Mostyn i\ Atherton, [1899] 2 Oh. 360. Reid. 
Bradford Corpn. v. Pickles, [1894J 3 Ch. 53. 

157 . .] — i n an action by a riparian 

owner & his tanant, the occupier of a mill on the 
banks of a stream, against a licencee from an 
urban district council, who were in possession of 
the land upon which the spring rose, to restrain 
deft, from taking water from the spring & from 
interfering w T ith the accustomed flow of water in 
the stream, deft, contended that he was entitled 
to abstract the w r ater before it had risen to the 
surface, or flowed in a defined channel : — Held : 
deft. was not entitled to diminish or interfere with 
the natural flow of the water at its source. — 
Mostyn v . Atherton, [1899] 2 Oh. 300 ; 08 

L. J. Ch. 029 ; 81 L. T. 350 ; 48 W. R. 108. 

Annotation : — Refd. Portsmouth Borough Waterworks Co 
v. L. B, 6c S. C. By. (1909), 74 J. P. 61. 

158 . Agreement for diversion & return — Certain 
quantity not returnable.] — Rawstron v. Taylor, 
No. 203, post. 

C. Liability for Injurious Diversions. 

(a) In General. 

159. Action.] — If I have a mill in B. & another 
makes another mill there by which 1 lose my toll 
by going of divers to it, yet no action lies : other- 
wise, if the mill disturb the water from coming to 
my mill ; there I shall have an action upon my 
case.— Anon. (1533), Bro. N. C. 3 ; 73 E. R. 848. 

160. .] — Special action for diverting a 

watercourse. — Brown v. Best (1747), 1 Wils. 174 ; 
95 E. R. 557. 

Annotations : — Consd. Rhodes r. Aimialo Drainage Comrs. 
(1876), 1 C. P. 1). 380. Reid. Wood v. Waud (1849), 3 


Exch. 748 ; Diokinson v. Grand Junotlon Canal Co. 
(1862), 21 L. J. Ex. 241 ; Chasemore v. Richards (1869), 
7 H. L. Cas. 349. 

161. Against whom— Wife continuing 

diversion made by husband.]— A. ilxed a small pipe 
& cock into tho main pipe, & diverted a watercourse 
to B. ’s house ; after his death his wife occasionally 
uses it, it is a fresh diversion in her . — Moore v . 
Browne (1572), 3 Uyer, 319 ; 73 E. R. 723 ; sub 
nom. More v. Brown, Ben. 215. 

Annotations: — Consd. Loeds v. Shakorley (1600), Cro. Eliz. 
751; Surv v . Pigot (1625), Poph. 166. Refd. Pen - 
ruddock’s Case (1598), 5 Co. Rep. 100 b. Mentd. Ryppon 
v. Bowles (1615), Cro. Jac. 373. 

102, Right to flow of water to locus in quo — 

Prescriptive right — Change of character of pro- 
perty.] — (1) A person having two ancient fulling 
mills, to which was annexed by prescription a 
right to a watercourse, pulled them down, & 
erected two mills to grind corn ; — Held : tho 
prescription remained. 

(2) If pltf., in an action on the case for disturb- 
ing his watercourse, proscribe to have the waiter- 
course to his mills generally, it is sufficient. — 
Luttrel’s Case (1001), 4 Co. Rep. 86 a ; 76 E. R. 
1065. 

Annotations : — As to (1) Consd. Hill v. Cock (1872), 26 L. T. 
185. Refd. Shury v. Piggot (1625), 3 Bulst. 339 ; Bonham 
v. Woolcot t (1666), 1 Sid. 291 ; Allan v. Gommo (1840), 

11 Ad. 6c El. 759; Hutchinson v. Copcstako (1861), 8 
Jur. N. S. 54 ; Aynslcy v . Glover (1874), L. It. 18 Eq. 
544. Generally, Refd. It. v. Sored (1613), Cro. Jac. 324. 
Mentd. Brown & Tucker’s Case (1610), 4 Leon. 211 ; 
Dowglas v. Kendall (1 610), 1 Bulst. 93 ; Burton v. Browne 
(1022), Palm. 319 ; Harrison v. Rooko (1625), Palm. 4 20 ; 
Kowden v. Maltster (1626), Cro. Car. 42; Colchester 
Corpn. v. Seaber (1766), 3 Burr. I860 ; Renshaw v. Bean 
(1852), 18 Q. B. 112 ; Warren v. Brown, 11900] 2 Q. B. 
722 ; Colls v. Home 6c, Colonial Stores, 11904] A. C. 179 ; 
A.-G. v. Reynolds, (19111 2 1C. H. 888; White r. Grand 
Hotel Eastbourne, (1913J 1 Ch. 113. 

103. Prescription laid generally.] 

— Luttrel’s Case, No. 162, ante. 

164. Allegation of antiquity of 

property.] — Rtttland (Earl) v. Bowler (1622), 
Palm. 290 ; 81 E. R. 1087. 

Annotation : — Refd. Mason v. Hill (1833), 5 B. Sc Ad. 1. 

105. ,] — Deft, was the owner of a 

close containing a well, the water from which had 
flowed immemorially into an old pond, situate in 
one of throe closes belonging to pltf. Del't.'s pre- 
decessor in the land having, about 1812, changed 
the course of the water, whereby it ceased to flow 
into the old pond as before, plti. made three new 
ponds, one in each of his three closes, & having 
conducted the water into them, ceased to use the 
old pond, which became tilled with rubbish & 
overgrown with grass. In the year 1843 deft, 
diverted tho water from the three new ponds, 
whereupon pltf. brought the present action. Tho 
declaration stated, that, at the time of the 
grievance, three closes of land, situate, etc., & 
certain, to wit, three ponds iilled with w r ater, one 
pond thereof being in & upon each of tho closes 
respectively, were in the possession & occupation 


PART I. SECT. 4, SUB-SECT. 4.— 

C. (a). 

159 i. Action. ] — If water precipitated 
from tbe clouds in the form of rain or 
snow forms for itself a visible courso 
or channel & is of sufficient volume to be 
serviceable to the porsons through or 
along whose lands it flows, it is a 
watercourse, & for its diversion an 
action will lie. — Arthur v. Grand 
Trunk Ry. Co. (1895), 22 A. R. 89. — 
CAN. 

159 ii. .] — Byron N. White Co. 

v. Sandon Water Works 6c Lioitt 
Co., Ltd. (1904), 10 B.C. K. 361 . — CAN. 

159 iii. .] — A riparian proprietor 

whoso property has been injuriously 
affected by the unlawful diversion of the 


natural flow of a watercourse may re- 
cover damages therefor, & may also 
obtain relief by injunction restraining 
tho continuation of tho tortious acts 
so committed. — Leahy v. Nortit 
Sydney Town (1906), 26 C. L. T. 520 ; 
37 S. C. R. 4 61. —CAN. 

159 iv. .] — Baldwin v. Widdi- 

field (1912), 22 O. W. R. 267 ; 3 
O. W. N. 1348 ; 3 D. L. R. 880 — CAN. 

159 v. .] — Imperial Varnish & 

Colour Co., Ltd. v. Toronto Corpn., 
{19271 2 I). L. R. 860 ; 60 O. L. R. 240. 
—CAN. 

159 vi. .] — Salvab v. Bell 

(B. C.), [1927] 4 D. L. R. 1099.— CAN. 

159 vil. .] — A suit for damages 

will lie against a proprietor who pens 


hack the water of a stream by erecting 
a bund upon Ids own land, so as to 
inundate the land of bis neighbour, 
without his licenso & consent. — 
Becharam Chowdhry v. Puiiubnatti 
Jiia (1869), 2 B. L. R. App. 53— IND. 

159 viii. .] — Pryor v. Duncan, 

[1918] N. Z. L. It. 410— N.Z. 

169 ix. .] — Whore a servient 

owner had altered the furrow & intake, 
& had thoreby diminished the solidity 
of the watercourse, with the result that 
tho escape of water through the soil 
was increased ; — Held : he was liable 
for damages suffered by tho dominant 
owner in consequence of such escape. — 
Steyn v. Zeeman (1903), 20 S. C. 221.— 
— S. AF. 
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of pltf.’s tenant, & it then stated the diversion 
complained of : — Held : pltf., who had failed to 
prove a right to the overflow of water into the 
three new ponds, was entitled under this declara- 
tion to give evidence of the immemorial right to 
the overflow of water into the old pond.— -H ale 
v. Oldroyd (1845), 14 M. & W. 789 ; 15 L. J. Ex. 
4 ; 153 E. It. 694 . 

Annotation : — Consd. Crossloy v. Light owlcr (1800), L. It. 3 
Eq. 279. 

166. Necessity to show title.] — In an 

action for diverting a watercourse from one of 
three mills, a seisin of the mill at the time of the 
nuisance must be shown. — L eeds v. Siiakerley 
( 1600), Cro. Eliz. 751 ; 78 E. R. 088. 

Annotation : — Mentd. It. v. Wyatt (1705), 2 Ld. Ruym. 1189. 

167. .] — In an action for divert- 

ing an ancient watercourse, it is not necessary to 
show a title by prescription or otherwise. — A non. 
(1689), Cro. Oar. 499 ; 79 E. It. 1081. 

168. — Harris v . Tooker 
( 1658), Sty. 871 ; 82 E. It. 787. 

169. .] — In an action on the case 

for diverting a watercourse, a declaration that 
deft, broke down an ancient dam, by which he 
did divert the watercourse ab aniujuo ft soldo 
cursu , erga pltf.’s mill, is good on demurrer 
although it do not state it to be an ancient mill 
or show any other title than possession to the 
watercourse, or that deft, was bound to sustain 
the dam ; for possession is a sufficient title against 
a wrongdoer A the word soldo implies antiquity. — 
HEBBLETRWAITE V. PALMES (1688), 8 Mod. hep. 
48 ; 87 E. K. 80 ; sub nom. Hehletii WAITE v. 
Palms, Cartli. 84 ; Holt, K. P. 5 ; sub nom. 
Keblethwait v. Palmes, Comb. 9 ; sub nom. 
NULMES v. JIOBLETHWAYTE, 8 Lev. 188 ; sub nom. 
Palmer v. Kebletiiwaite, 1 Show. 61 ; sub n om . 
J *almis v. Hebletiiwait, 2 Show. 249 ; Skin. 05. 
Annotation : — Consd. Mason v. Hill (1833), 5 B. N Ad. 1. 

170. Increased requirements of pro- 

perty — Erection of mill.] — Pltf. declared that lie, 
was possessed of a mill, A by reason thereof was 
entitled to the use of a certain stream for the mill, 
A that the water ought to run A flow to tin* null ; 
A that deft. “ wrongfully A injuriously ” diverted 
same : -Held: oil a plea of not guilty, the only 
matter in issue was the fact of the diversion, A 
the right to the use of the stream, as claimed, was 
admitted.— F ijankum v. Falmouth (Paul) (1*85), 
2 Ad. A El. 452 ; 4 Nov. A M. K. B. 880 ; 1 liar. A 
W. 1 ; 4 L. J. K. B. 90 ; 111 E. IL 175. 

Annotations — Distd. Wood r. Waud (1819), 3 E\cli. j 1 ^ 
Held. Ward r. Robins (IS Hi), L> M. N W. 237 ; Hush r. 
] lussell ( 1 850), 5 Excli. 203. Mentd. Cotton r. Ilnmiu; 
( I 835), 3 Ad. & El. 312 ; SlumlilTo r. Hardwick (Uw). - 
Cr. M. it. I ; TIiouuih r. Morgan (183. »), 2 Cr. M. N li. 
1<J0 ; Riiighom v. Clement h ( 1 8 1 S ). 12 Q. B. 200 ; Ucnshaw 
r. Beau (1852), 18 Q. II. 1 12. 

Covenant in demise Action for 

breach.] — Demise of a mill A the stream ol water 
flowing in the leat belonging to the lessor, except 
so much of the water as should be sullicieut for 
the supply of persons whom the lessor should 
already have contracted with or should thereafter 
contract to supply, provided that such a quantity 
should be left as should be sullicient to supply the 
mill for twelve hours a day. Covenant that the 
lessee should enjoy without interruption of the 
lessor or of persons claiming by his act, consent, 


default, privity, or procurement : — Held : no 
demise of water for twelve hours a day, A diversions 
occasioned by contracts previous to the demise 
were no breach of the covenant for quiet enjoy- 
ment. — Blatchford v. Plymouth Corpn. (1837), 

3 Bing. N. C. 691 ; 4 Scott, 429 ; 8 Hodg. 86 ; 6 
L. J. C. P. 217 ; 1 J. P. 190 ; 132 E. It. 577. 

172. Right by grant— Whether grantee 

or assignees may sue.] — W ood v. Waud, No. 268, 
post. 

173 . .] — Where A., being 

owner of land through which a stream runs down 
to the land of B., grants by deed to B. that the 
stream shall be in the control of B. A his assigns, 
A shall flow in a free A uninterrupted course 
through a channel described in the deed, A after- 
wards A. A B. assign, respectively, then' land to 
V. A Z., Y., if he divert the water from such 
channel, though he does not thereby deprive Z. 
of the use of any water, is liable to an action at the 
suit of Z. — Northam v. Hurley (1853), 1 E. A B, 
005 ; 22L..I.Q.B. 183; 17Jur.072; 118 E. It. 586. 

Annotations Consd. Ilawstron v. Taylor (1855), 11 Exch. 

309. Apld. Whitehead v. Barks (1858). 2 H. & N. 870. 

Expld. Kensit v. G. E. Iiy. (1883), 23 Ch. D. 566. Reid. 

National Manure Co. v. Donald (1859), 28 L. J. Ex. 18*>. 

174 . .] — Pltf. was the 

lessee of a mill situated on riparian land. A., 
through whom he derived title, had, in 1804, under 
a written agreement with the adjoining higher 
riparian owner, A subject to an annual payment, 
constructed a goit on the higher owner’s land, 
intercepting the water of the stream at a weir in 
that land, A bringing it thence to his mill. The 
flow of the water through this goit had ever since 
been enjoyed by the mill owner, A used for the 
purpose of working the mill ; A the annual 
acknowledgment had been paid. Deft., a riparian 
owner above the weir, A also a millowner, inter- 
cepted the water of the stream for the purposes of 
his mill ; A pltf. sued for damages : — Held : 
(1) he was entitled to recover ; (2) what was done 
amounted to a division of the stream into two 
courses ; A pltf. was a riparian proprietor m 
respect of the goit. 

(8) A riparian proprietor, subject to the rights 
of those opposite A lower down the stream, may 
di\ert the water where it/ flows by his land, A he 
may grant that right or mode of enjoyment to 
another person. 

it would be competent for [a higher riparian 
owner] or his successor in ownership [of the pro- 
perty ] to erect a mill upon it, A take the water 
from the stream to work it, provided he neither 
penned back the water upon his neighbour above, 
nor injuriously affected the volume A flow of the 
water of the stream to his neighbour below 
(Martin, B.). — Nuttall v. Bhaoewell (I860), 
L. K. 2 Exch. 1 ; 4 II. A C. 714 ; 36 L. J.Ex. 1 ; 
15 L. T. 313 ; 31 J. P. 8 ; 12 Jur. N. S. 989. 

Annotations As to (2) Refd. Ormcrod v. Todmonlon Mill 

Co. ( 1883), II Q. B. D. 155. Generally, Reid. Wilts & 

Berks Canal Navigation Co. v. Swindon Waterworks Go. 

(1873), 9 Ch. App. 453, n. ; Holkcr y. Parritt (1875), 

L. Jt. 1 0 Exch. 59 ; Roberta r. Richards (1 881 ), 1 0 L. J. Ch. 

297 ; Kensit r. G. E. Ry. (1883), 23 Ch. 13. 566 ; A.-G. 

r. Simpson, [1901] 2 Ch. 671. 

175 . .] — Action by the 

owner of a mill against the owner of lands situate 
above the mill in which, or over which, part of the 


172 i. Right of flow of water to 

locus in quo — Right by grant —Whether 
grantee or assignee may sue .] — Graut of 
the uso of a stream of water from an 
artificial Row over the grantor's land 
for the purpose of working “ a mill or 
otherwise au instrument whorowith to 
plate iron, & likewise a smithy,” the 
grantor engaging to keep up a full dam 


of v ater for that purpose: — field: 
in the absence of any objection by the 
grantor, or those claiming under him, 
to the uso of the water during a period 
of fifty years, for other purposes than 
thoso limited by tho grant, to confer 
by tho law of tho Isle of Man, on the 
grantee, a prescriptive right in the 
water granted, & damages awarded for 


a diversion of the stream by the repre- 
sentative of the grantor. — Tobin v. 
Stow ell, (1854), 9 Moo. P. C. C. 71. * 

I. of M. 


Defence 


Statute, of Lhni- 
v. Shirk of 


tations. ]— Arbuckle 
Boroonda.ua (1896), 22 V. L. R. 513. 

AUS. 




Waters and Watercourses. 


Sect. 4. — Water flowing in a known channel — riparian 
rights : Sub-sect. 4, C.{a)&{b) ; sub-sect. 5, A.] 


water that supplied the mill arose & flowed, for 
diversion A subtraction of such water. Pltf. 
claimed under grants & certain Regulations & 
Ordinances made by the Governor & Council of 
the Colony of the Cape of Good Hope, as well as 
upon a right of servitude by prescription. Judg- 
ment was given with damages, for pltf. On 
appeal such judgment affirmed, the J udicial Com- 
mittee being of opinion that, whether the power 
to legislate respecting the water rights of the lands 
in which the water arose, or over which it flowed, 
had or had not been sufficiently reserved in the 
original grants by the Governor & Council to the 
then owners, yet that it was abundantly shown, 
that the Legislature of the Colony had exercised 
authority, by Regulations <fc Ordinances, over the 
water in question, by which the derivative rights 
of pltf. in the ct. below had been regulated & 
declared. —V an Breda v. Hilbeiibauer (1809), 
L. R. 3 P. P. 84 ; 6 Moo. P. C. C. N. 8. 319 ; 39 
L. .1. P. C. 8 ; 22 L. T. 907 ; 18 W. 11. 553 ; 10 
E. 11. 740, P. C. 


Annotation ; — Reid. French Ilock Colors. r. Hugo ( 1 885), 10 
App. Cub. 33G. 

176. Action against other grantee 

from same grantor.j — Miner v. Gilmour, No. 79, 
ante. 

177 . — Plaintiff must prove right.] — 

Pltf. ’a claim is unfounded in point of law ; no 
damage has been caused to his mill, which is seven 
miles away from the pool. Pltf. having no right 
of action & having failed to prove any damage, 
the action must be dismissed (Bacon, V.-C.).- — 
Morgan v . Last (1880), 2 T. L. R. 202. 

178. Proof of use to which water put.] — 

Glyn v. Nichols (1088), Comb. 43 ; 2 Show. 
507 ; 90 E. ii. 333. 


Annotation Refd. Mason r. Hill (1 833), 5 lb & Ad. 1. 

179 . Defence — Acquiescence.) — Anon. 

1709), 2 Eq. Cas. Abr. 522 ; 22 E. R. 411. 
Annotations:- Refd. Williams r. Jersey (1841), (T. «S: Ph. 
01 ; McManus r. Cooke (1887), 35 Ch. 1 >. <581. 


180. .] — Owen v. Davies, [1874] 

W. N. 175. 

181. Flow through artificial channel.] 

— Sutcliffe v. Booth, No. 275, post. 

182. .] — Nutt all v. Braoewell, 

No. 174, ante. 

183. Injunction — Breach of covenant — Parties 
lessees from same landlord.] — One seised in fee of 
upper & lower mills, leases the lower with the 
stream, & covenants for quiet enjoyment, & after 
leases the upper, & the lessee covenants not to 
divert or pen up the streams to the prejudice of 
the lower mills, the lessee of the lower mills may 
bring a bill on breach of this covenant, in the room 
of his lessor, for an injunction, without first bring- 
ing an action of trespass. — Martin v. Stiles 
(1729), Mos. 144 ; 25 E. R. 318. 

184. .] — Owen??. Davies, [1874] W. N. 175. 

185. Fin©.] — Hind v . Manfikld (1014), Noy, 
103 ; 74 E. R. 1008. 

Annotation : — Apld. A.-G. r. Johnsou (1819), 2 Wils. Cb. 87. 

186. Information.] — An information lies for 
cutting down the banks of a public river, & thereby 
diverting the course of the water, although that 
part of it is by Act of Parliament vested in private 
persons, & an action given thorn for damages 
done to it. — R. v. Stanton (1078), 2 Show. 30 ; 
89 E. R. 773. 

187. Compensation -Diversion under statutory 
power — No action maintainable apart from statute.] 

— New River, Go. v. Johnson, No. 253, 'post. 

See. also, Compulsory Purchase of 

Land, Vo!. XL, p. 295, Nos. 2215, 2240. 

(b) Proof of ])amu<je. 

188. Necessity for proof of actual damage.] — 

Diverting a water course from a mill implies a 
tort ; & an action will lie thereon without adding 
a per quocl pltf. could not grind. — Richards v. 
Hill (1090), l Ld. Raym. 102; 5 Mod. Rep. 
200 ; 91 E. R. 904. 

189. .] — In an action on the case for 

digging ditches & diverting a watercourse, it shall 


179 i. 

Glasson r. Fuller, [1 922 J S. A. S.'li 
118. — A US. 

179 ii. •.]— — Averment 

that an inferior heritor saw, well kne? 
or, acquiesced in, & agreed to operation 
made by an upper heritor upon a strcai 
passing through the landri of hot 
parties —Held ; not sufficient t 
support a plea of acquiescence state 
by the superior heritor. — Cowan ? 
KiNNAmn (Lord) (18(55), 4 Marpl 

SCOT 1 SCHS,) 230 ; 38 Jur - 


c * J unification.]— -Adam* 

McNab <1849), (i L\ C. It. ILL 

d. — — Ditch not causing 

diversion.]- -Chatwln v. Rohedale 
Rural Municipality ( 1 907 ), (5 W. L. K. 
474. — CAN. 


e - A ecesm tyfor proof a f damage 

-- A diversion of a natural stmt; 
from its natural channel in frvi 
of the land of a riparian propriety 
is actionable at his instance witlim 
proof of actual or probable da map 
— Saunders v. Richards Co., Lti 
(1901), 21 C. L. T. 510 ; 2 N. IL E< 
Rep. 303.— CAN. 

184 i. Injunctwn.) — Leahy??. Nort 
Sydney Town (1906), 37 S. C. It. 40 

—CAN. 


f. Construction of statute. ) — Tito 
words of Irrigation Act (H. S. C.) 1900, 
c. 61, 8. CO, amended by e. 38 of 1908, 
c. 34 of 3 910, & c. 37 of 1911, “ Every 
person who wilfully without authority 
takes or diverts any water . . . from 
any works authorized under this Act 
. . . is guilty of an offence, etc.,” arc 


applicable to a person who wrongfully 
diverts water from works which are 
constructed for tho purpose of carrying 
1 he water from tho main canal to the 
boundary of the lauds of individuals 
who desire the water for the irrigation 
of their lands, such works being ” works 
authorized ” by tho Act. — R. ??. 
Tancstk, IT 91 9 J 1 W. W. R. 49; 44 
I). L. IL 181 ; 15 Alta. Ii. R. 202.— CAN. 

g. ftcmoval of gravel j)it .] — A gravel 
pit' in a river bed on Crown land 
which the Govt, is authorised by 
statute to open is a public work 
within Public Works Act, 1894, but 
only if set apart for tho purpose by 
Proclamation duly gazetted ; h if not 
so set apart, & the natural result of 
taking grave! out of the bed of the river 
is to turn the river on a neighbour’s 
land unless special precautions are 
taken, & no special precautions are 
taken, 5c the neighbour’s land suffers 
in consequence, the person removing 
the gravel Is liable for the injury so 
caused — Sir and r. R. (1903)/ 22 
N. Z. L. R. 999. -N.Z. 

PART I. SECT. 4, SUB-SECT. 4.- 
C. (b) 

188 i. Necessity for proof of actual 
damage.]— McLean v. Crohhon (1873), 
33 U. C. R. 448.— CAN. 

188 ii. .]— McGuire v. Brigh- 
ton Township (1 912), 23 O. W. R. 223 ; 
1 O. W. N. 137 ; 7 P. L. R. 314— CAN. 

188 iii. . |— Fknerty v. Halifax 

City (N. S.) (1910), 9 E. L. R. 105. - 

CAN. 

188 iv. Walker??. Westing- 

ton (1912), 23 O. W. It. 110; 4 


0. W. N. 130 ; 0 D. L. R. 858.— CAN. 
188 v. — — Parr v. Troop (1922), 

05 I). L. R. 785 ; 55 N. S. IL 252 - 

CAN. 

188 vi. .1 — Ken worthy r. 

Bishop (B. C.), 11925 J 3 W. W. R. 183. 

— CAN. 

188 vil. — — .1 — in cases of obstruc- 
tion of right to an uninterrupted flow of 
water, it must apj»ear from the circum- 
stances in evidence in each caso that 
the interference or obstruction com- 
plained of is not a trivial, but a sub- 
stantial injury in order to warrunl 
relief by way of injunction. — Ponnu- 
s aw Air Taver v. Madura Collector 
(1809), 5 Mad. 0— IND. 

188 vili. .] — Kali Kibiien Ta- 
gore v. Jodoo Lal Mulliok (1879), 
L. IL 0 Ind. App. 190 ; 5 C. L. It. 97.— 

IND. 

188 ix. — — .] — In order to support 
an action by one riparian owner to 
restrain another from diverting tho 
water beyond his riparian tenement, 
it is not necessary that pltf. should 
prove that he has suffered any damage. 
— Aiyavu Mooppan t?. Sawminatha 
Kavundan (1905), I. L. It. 28 Mad. 
236.— IND. 

188 x. .] — Atiiol ??. Midland 

Great Western Ry. Co. (1868), I. R. 
3 C. L. 333.— IR. 

188 xi. .}— Rltgh??. Rathangan 

River Drainage Board, [ 18981 2 

1. R. 205.— IR. 

188 xii. .1 — Thompson v. Hor- 

ner, [1027] N. I. 191.— IR. 

188 xiii. .] — Ryder v. Hall 

(1905), 27 N. Z. L. R. 385.— N.Z. 
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be presumed, after verdict, that the injury was 

consequential. — Leveridge v. Hoskins (1709), 11 

Mod. Rep. 267 ; 88 E. R. 1025. 

Annotation .-—Reid. Reynolds v. Clarke (1725), 2 Ld. Raym. 
i o y y * 


190. — — Sampson v. Hoddinott, No. 122, 

ante . 

191. .] — Bickett v . Morris, No. 65, 

ante. 

192. .] — Norbury (Earl) v. Kitchin, No. 

239, post. 

193. . .]— Pltfs., in common with the other 

inhabitants of a particular district, enjoyed a 
customary right at all times to have water from a 
certain spout in a highway in the district for 
domestic purposes. Deft., a riparian owner on 
the stream whereby the spout was supplied with 
water, on various occasions prevented such large 
quantities of water from reaching the spout as to 
render what remained insufficient for the needs of 
the inhabitants. Pltfs. had not themselves ever 
suffered any actual personal damage or incon- 
venience : — Held : an action for diverting the 
water was maintainable without proof of any actual 
personal damage, inasmuch as the act of deft. 


might, if repeated often enough without inter- 
ruption, furnish evidence in derogation of pltfs.’ 
legal rights. — Harrop v. Hirst (1868), L. R. 4 
Exch. 43 ; 38 L. J. Ex. 1 ; 19 L. T. 426 ; 33 J. P. 
103 ; 17 W. R. 164. 


Annotation* Refd. Wills & Berks Canal Navigation Co. 
r. Swindon Waterworks Co. (187:5), 29 L. T. 722 ; Good- 
hart v. Hyot-t (1883), 25 Cli. I). 182 ; Bower v. Sandford 
(1889), 5 T. L. It. 570 ; McCartney v. Londonderry 6c 
Lough S willy By., [1901] A. C. 301 ; HammerUm v. 
Dysart, fl91G] 1 A. C. 57. Mentd. George v. Lysaght, & 
Meudc-Klng (1883), 19 L. T. 49 ; Brueklebunk r. Thomp- 
son, 11903] 2 Oh. 311. 1 

194. .] — Frechette v. Compagnie Manu- 


FACTURliQRE T)E S'l\ llYACINTBE, No. 49, ante. 

195. .] — Sharp v. Wilson, Rotheray & 

Co., No. 405, jiost. 


196. .] — Stollmeyer v. Trinidad Lake 

Petroleum Co., No. 106, ante. 


Sub-sect. 5. — Obstruction. 

A. Right to Obstruct. 

197. Right incidental to ownership — Provided 
others not thereby injured.] — Miner v. Gilmour, 
No. 79, ante. 

198. .] — Bickett v . Morris, No. 65, 

ante. 

199. — .] — Booth v. RattIq, No. 351, post. 

200. .] — Orr Ewing v . Colquhoun, 

No. 838, post. 

201. To prevent change of course of water.] 

— Farquharson V. Farquharbon (1741), cited in 
3 Bli. N. S. at p. 421 ; 4 E. R. 3 389, H. L. 

Annotations Distd. Menzies v. Brcadalbane (1828), 3 
Bll. N. S. 414. Refd. Bickett v. Morris (I860), L. K. 1 
Sc. & I)iv. 47 ; Oit Ewing v. Colquhoun (1877), 2 App. 
Can. 839 ; Gerraul v. Crowe, [1921] 1 A. C. 395 ; Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing & Finishing 
Co., [1927] A. C. 22G. Mentd. Greyvensteyn v. Hattingli, 
[1911] A. C. 355. 

202. To protect own property.] — Bickett 

v. Morris, No. 65, ante. 

203. Natural or artificial watercourse.] — 

An artificial watercourse may have been made in 
such circumstances & been used in such a manner 
that an owner of land on its bank has the rights 
which a riparian owner would have had if it had 
been a natural watercourse. 

Resps. built a bund so as to interfere with the 
flow of water through a channel upon their land. 
The channel had been made by deepening & 
widening an ancient natural watercourse. As a 
result of resps.’ action the water was dammed back, 
& applts.’ land, higher up the channel was flooded 
<fc they suffered damage thereby : — Held : resps. 
were liable to applts. for the damage caused.- - 
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197 i. Riyht incidental to owner shiji — 
Provided others not thereby injured .]- — 
Keith v. Cokey (1877), 1 1\ 6c B. 199. 

— CAN. 

197 ii. - — - — — — -.] — The owner of 
the alveus of a navigable river 6c. of the 
land on both sides of it upon which a 
dam stands, 1ms an absolute right to 
maintain it for the purpose of operating 
his mill by the use of tno flowing water, 
& ho had this right as an incident to the 
ownership of the property. Such right 
must be exercised subject to the rights 
of other riparian proprietors to a 
reasonable uso of the water N to tho 
public right of passage. — B oy v. 
Fra her (1903), 30 N. B. B. 113.- CAN. 

197 ill. — - — . ] — An owner of 

land in Manitoba may lawfully obstruct 
tho natural flow of surface water on to 
his land, even though ho thereby forces 
it back to tho injury of adjoining land 
from which it flows ; but be must not 
remove a natural barrier protecting ids 
neighbour for the purpose of turning 
tho water on to the latter’s land, & must 
not by artificial means drain surface 
water which has accumulated on his 
land on to that of his neighbour. — 
Hudson’s Bay Co. v. Horanin. 
U9261 1 D. L. R. 725 ; [192G] 1 

W. W. It. 460; 35 Mun. L. 11. 160.— 
CAN. 

197 iv. -. ] — A riparian owner 

claiming a right to irrigate his lands 
from the river flowing past his land by 
putting up daniR therein must not 
interfere with the rights of the lower 
riparian owners. — Eshan Chandra 
Bamanta v. Nil Moni Singh (1908), 
I. L. R. 35 Calc. 851. — IND. 

197 v. — — ,] — The owner of 

land through which a river or other 
natural ohannei flows is bound within 


certain limits, as between himself & 
other ripurian owners, not. to do any- 
thing which shall obstruct the flow of 
the water or materially interfeie with 
their rights. — Baldko Singh v. Jitgal 
Ktrhore (1911), I. L. B. 33 Ali. 619 — 
IND. 

197 vi. An owner of 

upper agricultural land is entitled to 
let his water flow in its natural course 
without any obstruction by the owner 
of the lower land, & the lower owner is 
not entitled to rake any bund on liis 
land which will bavo the effect of seri- 
ously interfering with the upper 
owner's cultivation. — Bamahawmy v. 
Basi (1913), I. L. R. 38 Mad. 149.— 
IND. 

197 vii. — .] — Tho reasonable 

uses which a riparian owner may law- 
fully make of the water passing his 
land include turning its natural gravita- 
tion into water-power, by weirs or 
other like contrivances, erected in 
alveo flmninis, although their effect, if 
not carefully & reasonably used, might 
bo to cause sensible injury to lower 

E roprietors. — B elfast Bopkworks Co., 
to. v. Boyd (1888), 21 L. It. Ir. 5G0. 
— IR. 

197 viii. .] — Mount Hutt 

Road District (Inhabitants) t\ 
Dent (1895), 14 N. Z. L. B. 113— N.Z. 

197 ix. .] — Gi knlek 

(Lord) v. Gordon (1804), 13 Fac. Coll. 
353.— SCOT. 

197 x. .] — Deft., being tho 

owner of a dominant tenement in favour 
of which there existed a servitude of 
aqueduct upon the land of pltf. to lead 
water out of a particular dam fed by a 
spruit, constructed another dam 120 
feet higher up across tho bed of the 
spruit : — Held: deft, bad no right to 
alter the site of tho dam without the 


consent of pltf. as owner of the servient 
tenement. — Van ITeerdkn v. Coktzee, 
[1914] App. D. 167.— S. AF. 

202 i. To protect own property.]- 

Where the natural features of the land 
have been so altered by drains con- 
structed by a municipal authority, & 
drainage & other work done by or under 
the supervision of the owner of tho land 
on the higher le vel, or by his predecessor 
in title, 6c such alteration has concen- 
trated the flow of water beyond its 
ordinary natural dimensions on to the 
lower land, the owner of such lower 
land may protect himself by damming 
bark such concentrated flow on to the 
higher land.— Vinntcombf. v. Mac- 
Gregor (1902), 28 V. L. It. 144 ; 29 
V. L. B. 32. — AUS. 

202 ii. — .] — Nagle v. Miller 

(1904), 29 V. L. It. 765 — AUS. 

202 iii. .] — Case for over- 

flowing land of the Canada Co. Deft, 
produced a letter to S., under whom ho 
claimed, from pltfs.’ agent, saying that 
the land would bo sold to him for the 
purpose of erecting a saw mill, on 
eert-ain specified conditions — two of 
which were, that tho mill should be in 
operation within twelve months, & 
that he should furnish the co., or their 
settlers, with lumber at a reasonable 
rate Held : this letter could not bo 
construed as n license to deft, to over- 
flow pltfs.’ land to any extent necessary 
for working his mill, without clearly 
showing that the probable effect of 
building the mill & putting up the dam 
was known to & contemplated by the 
parties at tho time. — Canada Co. e. 
Pettis (1852), 0 U. C. It. 609.— CAN. 

202 iv. .] — Minor v. Gil- 

mour (1859), C. R. 3 A. C. 230.— CAN. 

202 v. .] — Hickman v. 

Lawson (1859), 7 Gr. 194.— CAN. 



28 Waters and Watercourses. 


Sect. 4 . — Water flowing in a known channel — ripa - 
rian rights : Sub-sect. 5, A. & B.] 

Manug Bya v. Manug Kyi Lyo (1925), L. R. 52 
Ind. App. 385, P. C. 

204. Prescriptive right — Exercise causing damage 
to neighbouring owner.] — Scmble ; if a mill head 
pens back the water upon the adjoining lands & 
injures them, but in consequence of defective 
construction & want of repair in the wheels & 
waste gates, the mill pond is, by the working of the 
mill at seasons wholly selected by the miller 
without the control of the land owner, so soon & so 
frequently exhausted that the adjoining lands are 
frequently relieved from the stagnating water, & 
suffer but small damage, the miller is justified in 
repairing & improving the construction of his mill, 
& thereby penning back the water upon his 
neighbour’s land on the same level, for longer 
periods, although he thereby occasions him a 
greater damage. — A lder v. Savill (1814), 5 
Taunt. 454 ; 128 E. R. 760. 

205. Twenty years.] — (1) The ct. refused 

to decree the specific performance of an agreement 
to purchase the fee simple of certain lands, & also 
the right to impound the water of a river, & to 
divert from it a stream of water ; because the 
vendor, though seised in fee of the lands had only 
a lease for ninety-nine years of the other subjects 
of the contract, & had not, as against some of the 
proprietors of land on the banks of the river, a 
right to divert the water ; & because the pur- 
chaser had entered into the contract for the pur- 
pose of erecting a manufactory to be wrought by the 
water, & twelve years had elapsed between the time 
of the agreement & the hearing of the cause. 

(2) Every owner of land on the banks of a river 
has, primd facie , an equal right to use the water, 
& cannot acquire a right to throw the water back 
on the proprietor above, or to divert it from the 
proprietor below, without a grant, or twenty 
years’ enjoyment which is evidence of a grant. — 
Wright v. Howard (1823), 1 Sim. <fc St. 190 ; 1 
L. J. O. H. Ch. 94 ; 57 E. It. 76. 

Annotations : — As to (1 ) A pld. Macbryde r. Weekos (1 850), 22 
Bcav. 5 3 H. As to (2) Apld. Ad on r. Blundell (1813). 12 
M. & W. 321 ; Ennor r. Harwell (1800), 2 Gill. 410. Refd. 
Mason v. Hill (1832), 3 B. & Ad. 304; Mason r. Hill 
(1833), 5 B. flr Ad. 1 ; Sumption r. Hoddinott (1807), 1 
O. B. N. S. 000 ; Wilts & Burks Canal Navigation Co. r. 
Swindon Wat erworks Co. (1873), 9 Ch. App. 403. Gene- 
rally, Refd. Emhrey v. Owen (1851), 0 Exeh. 353 ; Chase- 
moro v . Richards (1859), 7 H. L. Can. 349. Mentd. 
Walker v. Jeffreys (1842), 1 Hare, 341 ; Bower r. Cooper 
(1843), 2 Haro, 408. 

206. .] — In case, the declaration 

stated, that pltf. was lawfully possessed of a mill, 
& by reason thereof of right ought to have & enjoy 

205 i. Prescriptive right — Twenty 
year s A — Deft., having for more than 
twenty years next before the action 
enned back water upon the land above 
iin, by means of a dam erected on bis 
own land, is protected by C. S. TL C. c. 

88, 10 & 11 Viet. c. 5, although the 
land flooded belonged to the Crown 
during the greater part of that- period. 

— Bowi/dy v. Woodley (1852), 8 

U. C. lb 318. — CAN. 

205 ii. .] — Stuart v. 

Spence (1853), 10 U. C. lb 480 — CAN. 

205 iii. .] — Bechtel v. 

Street (18G0), 20 U. C. R. 15.— CAN. 

205 iv. .] — Tucker v. Fa- 

REN (1859), 7 C. P. 269.— CAN. 

205 v. .j — An easement to 

appropriate the water of a titreum in 
a particular way, as by a dam which 
turns the water in a particular direction, 
may be acquired by an exclusive 
enjoyment for twenty years. — M cLean 
v . Davis (18G5), 6 All. 206.— CAN. 

205 vi. .] — Lawlou r. 


the benefit of the water of a watercourse which 
ran & flowed, by means of a weir therein erected a 
little above pltf.’s mill, being kept at a certain 
height, unto the said mill of pltf., for supplying it 
with water for the working thereof ; & complained 
that deft, wrongfully pulled down the weir, & 
placed & kept it at a lower height than it ought to 
have been, etc. Deft, pleaded, that, before & at 
the times when, etc., ho was the occupier of a 
certain close adjoining to the watercourse, & that 
he & all others the occupiers for the time being 
of the said close for twenty years next before the 
commencement of the suit, enjoyed, as of right & 
without interruption, the right of from time to 
time, as occasion required, removing a part of the 
weir, & placing <fc keeping it at a lower height than 
the rest, to such an extent & for such a time as was 
necessary for diverting enough of the water to 
irrigate the said close ; that, at the times when, 
etc., irrigation was necessary for the close, where- 
fore deft, removed the said part of the weir, & 
placed & kept it at such lower height, to such an 
extent & for such a time as, & no more or longer 
than, was necessary for diverting the water for 
the irrigation of the said close : — Held : this plea 
was good ; it was not an argumentative traverse 
of the right alleged in the declaration, inasmuch 
as it set up a right which, under Prescription Act, 
1832 (c. 71), was not complete until the com- 
mencement of the suit, & therefore was not incon- 
sistent with pltf.’s right to have the weir at a 
greater height at the time of the act complained 
of. — Ward v. Robins (1846), 15 M. W. 237 ; 7 
L. T. O. S. 114 ; 153 E. R. 837. 

Annotations — Refd. Lowe r. Carpenter (1851), G Exeh. 

825; Cooper v. Hubhuek (1862), 12 0. B. N. 8. 45G ; 

Bennifton v. Cartwright (1864), 5 B. & 8. 1 ; Hollins v. 

Verncy (1881). 13 Q. B. D. 301. 

207. To weir.] — Though weirs in navigable 

rivers are illegal, unless they existed before the 
time of Edward ]., such an easement may be 
acquired in private waters by grant from other 
riparian owners, or by enjoyment ; in short, by 
any means by which such rights may be consti- 
tuted (COCKBURN, O.J.). — RoLLE V. WllYTE (1868), 
Jj. R. 3 Q. B. 286 ; 8 B. ct 8. 116 ; 37 E. .1. Q. B. 
105 ; 17 L. T. 560 ; 32 J. P. 645 ; 16 W. R. 593 ; 
on appeal , sub nom. Garnett v. Backhouse (1868), 
L. R. 3 Q. B. 699. 

Annotations : — Mentd. Leconfleld r. Lonsdale (1870), L. Tb 5 

O. P. 057 ; Clark* ' »\ Somersetshire Drainnge < ‘onirs. ( 1 888), 

57 L. J. M. C. 96 ; Barker r. Faulkner (1 898), 79 L. T. 21. 

.] — See, also , Easements, Yol. XIX., pp. 

147-149, 151, Nos. 1007-1019, 1035-1038. 

208. Right by grant.] — Wright v. Howard, No. 
205, ante. 


Potter (1868), 1 Han. 328. — CAN. 

205 vii. — v. En- 

right (1867), I. It. 1 C. L. 718.- IR. 

h. .J — Gruduul & increasing 

damage to the land of a riparian owner 
from log-driving operations & from an 
overflow of water caused by defts.* 
driving dam, extending over a number 
of years, will not give a right, either by 
prescription or under Stat. Limitations, 
to commit, further acts of additional 
damage. — Mitten v. Wrigiit (1895), 
1 N. B. Eq. Hep. 171- CAN. 

k. .] — Where a claim is made 

for damages & a mandatory injunction 
for the removal of a dam which has 
been continuously in existence for 
nearly forty years, on tbo ground 
that It dams buck the water of a creek 
on to the land of pltf., it lies upon 
pltf. to show very clearly, by reference 
to the state of things existing before 
the erection of the dam, that the con- 
dition of hi« laud is worse than it would 
have been if the dam had never been 


erected. — H apltn v. Archer (1903), 
23 N. Z. L. Jb 4 81. — N.Z. 

208 1 . High t by grant . ] — K ERR v. Bea r - 
INOEU (1869), 29 U. C. lb 340 — CAN. 

208 ii. .] — A deed of a picco of 

land, “ together with the mill privilege, 
saw -mill, & erections belonging to the 
same ; & also the pond or ilowago above 
the said mill," conveys no right to the 
soil of the mill-pond, but only an ease- 
ment. to dam the water & overflow the 
land for the purposes of the mill below. 
— Hkrhkrtson r. Cunningham (1873), 
14 N. B. lb (1 Pug. ) 235.- CAN. 

208 iii. .]— Calhoun v. Rotjrke 

(1880), 19 N. B. Ib (3 P. & B.) 591.— 
CAN. 

208 iv. McArthur v. Gillies 

(1881), 29 Gr. 223 — CAN. 

208 v. .] — Caledonia Milling 

Co. v. Siiirra Milling Co. (1905), 25 
C. L. T. 154; 5 O. W. R. 170; 9 
O.L. R. 213.— CAN. 

208 vi. — Be Klerk v. Nie- 
HAUS (1898), 15 8. C. 1 — S. AF. 



Part I. — Rights and Obligations in Respect op Water. 29 


209. Grant allowing only for use of water.] 

— A. conveyed to B. in fee a parcel of land, lying 
about twenty yards from a stream, the soil & both 
banks of which belonged to A. “ w T ith liberty to B. 
to take water from the said stream for the use of 
his mill, by a pipe not exceeding twelve inches in 
diameter ” : — Held : B. had no right to dam up 
the bed of the stream so as to force the water into 
the pipe, thereby making it always run to the 
full. — Walker v. Stewart (1855), 25 L. T. O. S. 
283, H. L. 

210. Weir.] — Rolle v. Wiiyte, No. 207, 

ante. 

.] — Compare Easements, VoJ. XIX., p. 147, 

Nos. 1003-1000. 

211. Oral licence.] — Liggins'v. Inge, No. 4, ante. 

212. Under statutory power — Though party 
injured unable to obtain compensation — Navigation 
undertakers.] — By a Navigation Act the under- 
takers were authorised to make & maintain such 
navigation, & from time to time to alter their dams 
<fc weirs for that purpose ; & to enter & make 
works upon lands for the purpose of the under- 
taking, first making satisfaction to the owners as 
Comrs. under the Act should direct. By a subse- 
quent clause, any persons injured by the works 
were to receive compensation to be assessed by 
the Comrs. The Comrs. were named in the Act, 
<fe power given them to appoint successors from 
time to time. The navigation was made ; &, as 
part of it, a dam across a river was enlarged. 
Subsequently, all the Comrs. died, without having 
appointed successors. The eo. afterwards raised 
the dam to the injury of a mill owner below : — 
Held : the power to alter the dam still existed, 
even though the mill owner should no longer have 
any means of obtaining compensation, as to which 
they gave no opinion. — Rennet A Avon Naviga- 
tion Co. v. WlTHERlNGTON (1852), 18 Q. B. 531 ; 

l. What constitutes taking charge of 
a watercourse by local authority.] — 

Where a drain or wutcivoupsc passes 
tli rough private land within a munici- 
pality, it is not taken under the charge 
of the council by their merely construc- 
ting a crossing over it where it nmn 
over u street. ; He the owner of Hindi 
private land is not liable for ohHtructiug 
it in Ruch circumstances. — M aloney 
v. Duouuht (1876), 2 V. L. B. (L.) ISO. 

- AUS. 

m. Effect of license under seal. ] — 

Semitic: though a license given by pltf. 
to deft, not under seal did not create 
an easement, it might be sufficient as a 
license to prevent pltf. from recovering 
damages for the erection of a dam us a 
wrongful act. — Rortnhon r. Fktterly 
(1852), 8 U. C. B. 340.- CAN. 

n. Statutory right to maintain dam.] 

— Kehdy r. Grand Bivkr Navigation 
C o. (1854), 11 U. O. R. 331.— CAN. 

o. Eight to use bracket boards. ] — 

The use of bracket boards on a mill dam 
is such an easement as Stab. Limita- 
tions will protect. 

(1871), 18 Gr. 97— CAN. 

p. ».} — Brady v. Sadler (1888), 

16 O. II. 49.— CAN. 

q. Right to interfere with occupied mill 
privilege.] — There can be no inter- 
ference whatever, under the Act 
respecting Water Privileges K. S. ()., 

1887, c. 119, with an occupied mill 
privilege, even though the authorised 
works would not affect the mode in 
which the occupied mill privilege has, 
up to tho time of the application, been 
used. — Re Burnham (1895), 22 A. R. 

40.— CAN. 

r. Damage from exercise of powers 
of local body — Whether actionable — 

Possibility of preventing damage by 
exercise of other powers — Right to 
compensation.] — Farrell Y v. Paiii- 


21 L. J. Q. B. 419 ; 19 L. T. O. S. 240 ; 10 Jur. 
778 ; 118 E. 11. 200. 

Obstruction by electrical undertaking.] — 

See Electric Lighting, Vol. XX., p. 209, No. 04. 

B. What Amounts to Obstruction. 

213. Penning back water.] — Swayne v. Rogers 
(1004), Cary, 26 ; 21 E. R. 14. 

214. .] — Wright v. Howard, No. 205, 

ante. 

215. Erection of dam.] — Kennet & Avon 
Navigation Co. v. Witherington, No. 212, 
ante. 

216. .] — Miner v. Gilmour, No. 79, ante. 

217. In artificial watercourse — Where rights 

acquired as in natural watercourse.] — Manug 
Bya v. Manug Kyi Lyo, No. 203, ante. 

Fishing mill dams .] — See Fisheries, Vol. 

XXV., p. 53, Nos. 407-474. 

218. Erection of mound — Throwing water on 
opposite bank.] — A proprietor of land on the bank 
of a river, having commenced the building of a 
mound, wlhcli according to the opinion & report 
of an engineer, would, if completed, in times of 
ordinary flood, throw the waters of the river on 
the grounds of a proprietor on the opposite bank, 
so as to overflow & injure them, was restrained by 
perpetual interdict, from the farther erection of 
any bulwark, or other work, which might have the 
effect of diverting the stream of the river in time 
of flood from its accustomed course, & throwing 
the same upon the lands of applt. — Menzies v. 
Breadalbane (1828), 3 Bli. N. S. 414 ; 4 E. K. 
1387, II. L. 

Annotations : — Consd. A.-G. v. Lonsdale (1868), L. R. 7 Eq. 

377 ; Nleld v. L. & M. W. By. (1874), L. K. 10 Exch. 4 ; 

Orr Ewing v. Colquhoun (1877), 2 App. Can. 839 ; Whallcy 

v. L. & Y. By. (1884), 13 C). B. T). 131 : Grey venst eyn v. 

Hattingh, [19111 A. C. 355. Refd. Garrard v. Crowe, 

[1921] 1 A. C. 395. 

prietorR of which have only a right to 
an indemnity, He cannot demand the 
demolition of the dam, except where 
unable to obtain payment of Ruch 
Indemnity. — Jean v. Gautiiier (1879), 

5 Q. L. B. 138.- CAN. 

■.] — Dkalv. Cook (1903), 
L L. T. 70.— CAN. 

216 v. .] — Ohambly Manufac- 
turing Co. v. W illett (1904), 34 
S. C. B. 502 — CAN. 

215 vi. —.1 Bose v . St. John 
Corpn. (1905), 37 N. B. B. 58.-— CAN. 

215 vii. .] — Bucknall v. 

British Canadian Power Co. (1912), 
23 O. W. B. 155 : 4 O. \V. N. 164 ; 5 
K. 574 — CAN. 

.1 — Kalu Khabir v. 

Jan Meah (1901), 1. L. B. 29 Oulc. 100. 
— IND. 

a. Omission to provide necessary 

waste gate 8. 1 — Declaration in case 
alleged that defts.’ dam was con- 
structed in a careless, improper, 
unsafe, & inartificial manner by 
means whereof, etc. : — Held : tho 
omission to provide necessary waste 
gates to facilitate the passage of the 
surplus water in freshets or floods is 
evidence of misconstruction, or im- 
proper or careless construction of a 
mill dam. — M ilt<s v. Dixon (1854), 
4 O. P. 222.— CAN. 

b. Failure to keep channel open. 1 — 
A stream diverted into a new channel 
by the Comrs. of the European He 
North American By., under 19 Viet. c. 
17, became obstructed in consequence 
of the new channel filling up & over- 
flowing pltf.’s land: — Held : the 
Comrs. were bound to keep the channel 
open, Sc were liable to an action for the 
damago to pltf.’s land. — McLeod v. 
European & North American Bail- 
way Comrs. (1869), 12 N. B. B. 
(1 Han.) 574 — CAN. 


I’AMPBKLL V. ^ OITNG 


atua County Counoil (1903), 22 
N. Z. L. li. 683.— N.Z. 

t. Leave cf* license.] — Thotsih r. Ellib 
(1911), 31 N. Z. L. B. 235.— NZ. 

PART I. SECT. 4, SUB-SECT. 5.— B. 

213 i. I'cnning back water.] — Ander- 
son r. Great W estern Railroad Co. 
(1853), 11 U. C. B. 126.— CAN. 

213 ii. .] — Nigh v. Sowerwine 

(1854), 12 U. C. B. 67.— CAN. 

213 iii. .] — Patterson v. Peter- 

Corpn. (1869), 28 U. C. B. 
505 —CAN. 

213 iv. .]- Pitts, owned land on 

the river II. on which there was a mill, 
the water from which flowed through an 
artificial channel of about 700 feet into 
the river. Deft, having built a dam 
by which tho w T ater was penned back 
iii this channel, so as to obstruct the 
working of pltfs.’ mill Sc the natural 
flow of the stream : — Held : pltfs. were 
entitled to maintain an action therefor. 
— Wadhworth v. McDougall (1870), 
30 IJ. C. K. 369. - CAN. 

213 v. .] —Hawkins v. Mahafky 

(1 881), 29 Gr. 326 — CAN. 

213 vi. .1- O’Brien v. Enright 

(1867), 15 W T . B. 637.— IR. 

215 i. Erection of dam.] — Boyle v. 
Arnold (1869), 16 Gr. 501— CAN. 

215 ii. .] — Hendry r. English 

(1871 ), 18 Gr. 119— CAN. 

215 iii. .] — Action of damages for 

loss suffered by tlio construction of a 
dam in a watercourse which crossed 
pltf.’s property : — Held : 19 & 20 Viet, 
c. 104, which permits proprietors to 
build dams in watercourses on their 
property for tho use of mills, creates a 
legal servitude on the adjoining pro- 
perties on to which tho water is made 
to reflow in consequence ; tho pro- 


215 iv. 
23 ( 


D. L. 

216 viii. 
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Waters and Watercourses. 


Sect. 4. — Water flotving in a known channel — ripa- 
rian rights : Sub-sect. 5, li. cfc C. (a).] 

210. Increasing flow at lower point — By added 
drainage — Flow from higher point impeded.] — An 

Act empowering Comrs. therein named to inclose 
certain lands in the township of A,, «& reciting 
that it would be of great advantage to the pro- 
prietors of such open lands that the same should 
be allotted & divided, enacted, that it should be 
lawful for the Comrs. to set out & make such 
ditches, watercourses, etc., of such extent & form, 
& in such situations as they should deem necessary 
in the lands to be inclosed, & to enlarge & improve 
any of the existing watercourses, etc. : — Held : 
the Comrs. were not thereby justified in draining 
the water from the lands to bo inclosed into an 
ancient watercourse running through the town- 
ship of B. into the township of A., so as to obstruct 
the drainage of pltf.’s lands in the township of B., 
by means of the said ancient watercourse, to his 
damage & injury. — Dawson v. Paver (1847), 5 


Hare, 415 ; 10 L. J. Ch. 274 ; 8 L. T. O. S. 493 ; 
11 Jur. 706 ; 07 E. R. 974. 

Annotations: — Held. Loud v. Murray (1851), 17 L. T. O. S. 
248. Mentd. East Lancashire Ry. v. Hattorsloy (1849), 
8 Haro, 72 ; Goldsmid v. Tunbridge Wells Improvement 
Comrs. (1865), 14 W. R. 92 ; Lingwood t>. Btowmarket 
do. (1865), L. R. 1 Eq. 77 ; Hood v. N. E. Ry. (1870), 23 
L. T. 433 : Re Wilton’s S. E., [1907J 1 Ch. 50. 

220. Raising level of water.] — A. sold a piece of 
land to C., & covenanted for quiet enjoyment. 
Afterwards A. raised the level, by three inches, of 
a brook running past C.’s grounds through his, 
A.’s property — Held : this was not a proper 
subject of complaint for the interference of this 
ct. — I ngram v. Morecraft (1803), 33 Beav. 49 ; 
55 E. R. 284. 

Weirs.] — See Fisheries, Vol. XXV., pp. 51-53, 
Nos. 452-400. 

C. Liability for hijurious Obstruction. 

(a) In General. 

221. Action.] — H olt v. Sandbacii (1028), Het. 
74 ; 124 E. R. 353. 


c. Use of stop-loos.] —Beamish v. 
Barrett (i860), 16 Gr. 318.— CAN. 

d. Erection of hoorn. 1 — McMillan v. 
.South-West Boom Co. (1878), 17 
N. B. R. (1 P. 6c B.) 715— CAN. 

«. .] — Lanostaff v . McRae 

(1892), 22 O. R. 78— CAN. 

f. The owner of land on a 

floatable river is entitled to erect 
booms & piers necessary for reasonable 
use of the rivor in operating a saw-mill. 
— Watson r. Patterson (1903), 23 
C. L. T. 268 ; 2 N. B. Eq. Rep. 488.— 
CAN. 

g. Liability of owners — Water dam 
destroyed maliciously.] — Where a darn 
is maliciously destroyed by unknown 
persons the owners of tho darn are not 
liable for damages caused thereby.— 

v . Napanke River Improve- 
ment Co. (1914), 5 O. W. N. 467 : G 
C). W. N. 11 ; 31 O. L. R. 4 7.— CAN. 

h. Ice jam causing flood.] — River- 
side Lumber Co. v. Calgary Water 
Power Co. (1915), 32 W. L. U. 858 ; 9 
W. W. R. 471 ; 25 D. L. R. 818.— CAN. 

k. Heightening dam-dyke.] — Christie 
v . Wrmyhs (1842), 5 I) uni. (Ct. of Bess.) 
242 ; 15 Be. Jur. 80.— SCOT. 

l. Cauld. 1 — A riparian proprietor 
having erected a cauld in the alveus of 
a river upon his own side of the medium 
filium as lie alleged for tho purpose of 
improving the salmon fishing : — Held : 
the proprietor of the opposite bank 
was entitled to insist upon the cauld 
being removed & the alveus restored 
to its former condition without proving 
that damage would be caused to him 
by the erection. — Roxburgh*; (Duke) 
v. Waldib's Trustees (1879), 6 R. 
(Ct. of Bess.) G63 ; 16 Be. L. R. 364.— 
SCOT. 

m. Filling up channel .] — The pro- 
prietor of lands bounded by a private 
river is not entitled, without the 
consent of the opposite proprietor, to 
flJl up a channel upon his property used 
by the river in time of ordinary floods. 
— Jackson v. Marshall (1872), 10 
Maeph. (Ct. of Bess.) 913 ; 44 Be. Jur. 
506.— SCOT. 

PART I. SECT. 4, SUB-SECT. 5.— 

C. (a). 

221 i. Action.] — Where pltfs., who 
had built mills on a stream, by inden- 
ture granted a license to deft, to make a 
raceway over their lands for a mill to be 
built by deft, further down the stream, 
rovided that tho water was not thrown 
ack thereby, nor any injury or damage 
occasioned to pltfs.* mills, 6c after 
deft.’s mill hod been erected, by an 
accumulation of Ice on the by -wash, the 
water was forced back on pltfs.’ mill : — 
Held : pltfs. might maintain an action 
for such injury, 6c that case, & not 


covenant on tho indent lire, was the 
proper form of remedy. — Eastwood r. 
HklUWELL (1835), 4 O. S. 38. — CAN. 

221 ii. .] — Where arbitrators, to 

whom disputes arising from the over- 
flowing of three acres of pltf.’s land by 
water thrown back by deft.’s mill were 
referred, awarded damages to pltf. for 
the injury, 6c that (lefts, should havo n 
full fall of nine feet, 6c no more, for their 
mill-dam, provided that tho water on 
pltf.’s land was not raised thereby ; 
6c the (lefts, raised their dam to nine 
feet, & overflowed five acres moro of 
pltf.’s land : — Held : the award did not 
prevent his recovery of compensation 
for such further Injury. — Oaslkr v. 
Ransom (1837), 5 O. S. 513.— CAN. 

221 iii. .1 — A., the owner of land 

through which a river flows, is entitled 
to recover damages in an action on tho 
case from B., the owner of the land 
adjoining, situate lower down tho 
stream, for erecting a mill-dani upon his 
own land, which caused the water to 
flow back upon A.’s land. — Smith v. 
Scott 6c Crandall (1840), 3 N. B. R. 
(1 Kerr) 1. — CAN. 

221 iv. — .] — Where the necessary 
6c unavoidable consequence of a lawful 
act done by a person on his own land 
( sucl i ns the erection of a mill dam) is 
to produce an injury to bis neighbour, 
an action lies for such injury. — P eters 
v. Dicvinney (1857), 6 C. 1*. 389. — CAN. 

221 v. .1 — -Foster r. Fowler 

(1858), 3 N. B. 11. (2 Thom.) 4 25.— 
CAN. 

221 vi. - — .1 — Austin v. Snyder 
(1861 ), 21 V . C. Jt. 299.— CAN. 

221 vii. ,]--Deffc., owning land 

on which were a mill dam 6c two mills, 
leased each of the mills to a separate 
tenant, who by means of tho dam 
penned back the water upon pltf.’s 
land : — Held : for this injury deft, was 
liable. -' Breathourp. Bolster (1804), 
23 II. C. R. 317.— CAN. 

221 viii. . The lessee of a mill 

situated near a river, 6c driven by wator 
drawn in a channel from it, sued for 
damages sustained by him by reason of 
the destruction of tbo flow of the 
stream caused by tho deft, throwing 
slabs & other waste stuff into tho 
stream, 6c thereby obstructing the flow 
of water into the channel aforesaid. 
The lessor of pltf. was the owner of the 
land adjoining tho stream 6c also of tho 
land surrounding tho pond, used for tho 
working of the mill : — Held : the losseo 
had a right to maintain such action. — 
Dickson v. Austin (1864), 2 E. & A. 
373.— CAN. 

221 ix. .]— An award of fence- 

viewers directing a drain to ho con- 
structed on one man’s land for the 
benefit of another, operates os the grant 


of an easement on tho land through 
which it passes, binding privies in 
estato as well as parties ; 6c so long as 
such award remains unchanged, the 
rights of the partios & the nature of 
the easement must be governed by it. 
An action, therefore, will lie against the 
owner of tho land through which the 
drain passes for obstructing it to the 
injury of tho person for whose benefit 
it is required. — Kelly v. O’Grady 
(1874), 34 U. C. R. 562.— CAN. 

221 x. — — .1 — Crosby r. Yarmouth 
Street Ry. Co. 6c Yarmouth Elec- 
tric Co. (1911), 9 E. L. K. 330 — CAN. 

221 xi. .]— It is the duty of any 

one who interferes with the course of a 
stream to see that the works which he 
substitutes for the channel provided by 
nature are adequate to carry off tbo 
water brought down even by extra- 
ordinary rainfall, 6c if damage results 
from the deficiency of the substitute 
which ho has provided for tho natural 
channel he will bo liable. — Smith v. 
Ontario 6c Minnesota Power Co., 
Ltd. (1918), 42 (). L. R. 167 ; 13 

O. W. N. 415.— CAN. 

221 xii. .1 — A deft, who has ob- 

structed the natural flow of water in a 
river is not absolved from liability for 
damages, caused by an overflow from 
such obstruction, on the ground of ris 
major, even though the overflow was 
the result of a rainfall of extraordinary 
& unusual violence. — Wade v. Nash- 
waak Pulp & Paper Co., Ltd. (1919), 
46 N. B. K. 11 ; 43 D. L. R. 141.— CAN. 

221 xiii. .] — Dehrarreh v . Pola- 

ruh Shipping Co. (1925), 58 N. S. It. 
237. — CAN. 

221 xiv. .1 -An owner of luml is 

not liable for damage caused to other 
lands by tho retention of water on hi a 
land in the natural 6c usual course of 
enjoying his property. Tho retention 
of water by a porson on a portion of his 
land to prevent iU passing on to other 
portions of his land is not an act done 
in the natural 6c usual course of enjoy- 
ment & the person so doing is liable for 
damage caused thereby. — Ramanuja 
Chariar v . Krishnasawmi Mundali 
(1907), I. L. R. 31 Mad. 169.— IND. 

221 xv. .]— Kelly v. Christian 

6c Kissaok (1798), Bluett, 347.— I. of 

M. 

221 xvi. .] — A riparian proprie- 
tor upon a private or tidal river is en- 
titled to prevent an opposite proprietor 
from malting any alteration in alveo, or 
where an alteration has been made to 
insist on restoration without proving 
that the operation has caused or must 
cause damage to his side of the river. — 

ROMS V. I’OWRIE 6c PlTUAITHLBY 

(1891), 19 R. (Ct. of Bess.) 314; 29 
Be. L. R. 255.- SCOT. 
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Part I. — Rights and Obligations in Respect op Water. 


222. Necessity for establishment of title.] 

Anon. (1720), 2 Eq. Cas. Abr. 575, pi. 1 ; 22 E. It. 
485. 

223. Joinder of parties — All persons in- 

terested in inheritance.] — A non. (1720), 2 Eq. Cas. 
Abr. 575, pi. 1 ; 22 E. R. 485. 

224. Who may maintain — One of several 

claimants.] — W estburv v. Power (undated), 
cited in Oo. Eliz. at p. 004 ; 78 E. R. 903. 

Annotations* : — Folld. Harrop v. Hirst (1868), L. K. 4 Exch. 
43. Held. Ashby v. White (1703), 2 L(l. Raym. 938. 

225. Tenants in common.] — Anon. 

(1009), Clodb. 100 ; 78 E. R. 97. 

226. Proof of right to flow of water — Right 

by licence.] — Where one declared in case for 
obstructing a watercourse, upon his possession of 
a mill with the appurtenances. & that by reason 
of such his possession he had a right to the use of 
water running in a certain tunnel to the mill ; such 
allegation is not supported by proof that the tunnel 
was made on deft.’s land, which he had agreed to 
let pltf. have for this jmrpose for a certain con- 
sideration, but of which no conveyance was made 
by deft, to pltf., & he had since refused assent : 
because pltf. had not the water by reason of his 
possession of the mill, etc., but by parol licence or 
contract, which could not pass the title to the 
land, & as a licence was revocable, <fc revoked. — 
Fentiman v. Smith (1803), 4 East, 107 ; 102 E. R. 
770. 

Annotations : — Apld. Ilowlins v. Rhippam (1826), 6 lb & C. 
221. Retd. Hoyle v. Taiidyn (1827), 9 How. & Hy. K. lb 
430 : Wood r. Leadbttter (1846). 13 M. & W. 838 ; Wood 
r. Wand (1849). 3 Exch. 748: Lain* r. Whaley (1868), 

3 H. & N. 676. 

227. Prescriptive right — Alteration of 
character of plaintiff’s property.]— The occupier of 
a mill may maintain an action for forcing back 
water A injuring his mill, although lie lias not 
enjoyed it precisely in the same state for twenty 
years ; &. therefore it was hold on to be no defence 
io such an action that the occupier had, within a 
few years, erected in his mill a wheel of different 
dimensions, but requiring less water than the old 
one, although the declaration stated pltf. to be 
possessed of a mill, without alleging it to be an 
ancient mill.— Saunders r. Newman (1818), 1 
B. & Aid. 258 ; 106 E. R. 95. 

Annotations: Consd. Frechette r. Oompagnie Manu- 
focturiere do .St. Hyacinthe (1883), 9 App. ban. 170; 
A.-G. v. Reynolds, [lftlll 2 K. lb 888. Refd. Mason **. 
Hill (1833). 6 lb iV Ad. 1. 

228. Alteration of course of 

stream.] — A right to a watercourse is not destroyed 
by the owner’s altering the course of the stream ; 
A the owner may establish his claim notwith- 
standing an interruption within twenty years of 
his action brought to enforce the right. — Hall 
v. Swift (1838), 4 Bing. N. C. 381 ; 1 Arn. 157 ; 
0 Scott, 107 ; 7 L. .T. (!. P. 209 ; 132 E. R. 834. 

Annotations : — Apld. Hollins v. Verney (188!), 13 Q. lb lb 
301. Reid. Carr v. Foster (1842). 3 Q. lb 681 ; Finches 
v. Pash (1862), 31 L. J. C. P. 121 : Harvey v. Walters 
(1873), L. It. 8 O. 1\ 162 ; Pradand r. Bingham (1889), 
60 L. T. 433. 

229. Right by grant— Purchase.]— 


A natural stream was divided at a point E. into 
two branches by a large stone called a “ feather, 
placed in the stream for that purpose before living 
memory. One branch of the divided stream ran 
down to the river Irwell, & the other branch 
flowed into a farmyard, & there supplied a watering 
trough used for watering cattle & domestic pur- 
poses, the overflow from the trough diffusing itself 
over the surface of the land, & passing away by 
perlocation through the soil to the river. In 
1847 W., the owner of the farm on which the 
watering trough stood, & also of the intervening 
land between the farm & the river, & of a mill on 
the bank of the river, constructed reservoirs to 
collect the water overflowing from the trough, & 
conducted it from them by means of a covered 
drain to the mill on the bank of the river. In 
1805 he became the owner, by purchase, of the 
rest of the land through which this branch flowed, 
& in 1807 he conveyed the mill, with all the water 
rights annexed & appurtenant thereto, to pltf. 
Defts., landowners, on the banks of the stream 
above the point of division E., obstructed the 
stream, A; thereby diminished the flow of water 
to the reservoirs <fc the mill, whereupon pltf. 
brought an action against them for so doing : — 
Held: pltf., who had acquired by purchase the 
same right as W. previously had to the uninter- 
rupted flow of the water to the trough, & to tho 
flow of it from the trough to the mill, was entitled 
to maintain the action for the obstruction com- 
plained of. — H olker v. Pokhitt (1875), L. R. 10 
Exch. 59 ; 44 E. .1. Ex. 52 ; 33 E. T. 125 ; 39 
J. P. 190 ; 23 W. It. 400, Ex. Oh. 

4 n not at inns /--Consd. Ormerod r. Todmorden Mill Oo. 
(1883), 11 Q. Fb 1). 166. Refd. Pennington v. Brinwop 
Hall Goal Co. (1877), 6 Oh. lb 769 ; Roberts v. Rlcbards 
(1881 ), 60 L. J. Oh. 297 ; Power v. Sandford (1889). .» 
T. L. Tb 670. 

230. — - Defence— Unity of possession.]— If I 


have a mill, & a watercourse unto it, he sells the 
land, he shall not stop the water, being matter of 
necessity, & not like unto the case of the way ; 
therefore not to be extinct by unity, because of 
necessity, & the same hath a continual running 
(OODDERIDGE, J.).— SHURY V. PlGGOT (1020), 3 
Bulst. 339 ; 81 E. R. 280 ; sub noni. She WRY v. 
Pigott, w. Jo. 145; sub tiom. Sury v. Pigott, 
Palm. 141; Poph. 100; sub nom . Surrey r. 
Piggot, Eat. 153 ; Noy, 84. 

Annotations : ~ Consd. Drake r. Wiglosworth (1753), Willes, 
664. Refd. I ‘aim or r. Flossier 0 664), 1 Kcb. 794 ; Brown 
v. Bent, (1747), 1 Wils. 17 1: Holland v. Deakin 0828), 
7 L. .1. O. R. K. lb 145; Rheysey v. Weary 0847), 16 
M. & W. 484; Wood v. Wand (1819), 3 Fxch. 748 ; 
Dickinson v. Grand J unction Canal Oo. (1862)* 7 Exch. 
282 ; Hawstron v. Taylor (1866), 11 Exch. 369 : Pyer v. 
Carter (1867), 1 H. «r N. 91 16 j : Chascmoro r. RichurdH 
(1869), 7 II . L. Can. 349; Ruffleld i\ Brown 0864), 4 
Be G. J. & Rm. 186 ; Bradford Corpn. v. Fcrrand, [1902] 
2 Oh. 666. Mentd. Harlow a. Brodnox (1G73). 3 Keb. lol ; 
Dalton r. Angus (1881 ), 6 App. Oas. 7 40. 

23 i. Reference to arbitrator — Power to give 

directions — As to use of stream.] 

for obstructing a stream was referred to an arbi- 
trator, with power “to give such. directions as he 


n. Who may maintain . ] — 

A person bad mills which were partly 
on a road allowance & partly on 
a public river, by tho waters of 
which the mills were worked 
Held : he had not such on Interest 
as entitled him to complain of an 
obstruction to tho river. — Giles v. 

ll (1872). 19 Gr. 226.— CAN. 

o. Who may be sued.] — 

When at tho time of making a dam pltf. 
sustains no injury, but afterwards, 
having built a mill, the dam pous back 
water upon it ; he oau only sue those 
who aro continuing the dam at the time 
of the injury, not those who built it. — 


v. Cook (1847), 3 1J. C. It. 

.—CAN. 

i. Hr fence — Argumentative 

vr.sr. l— 11 ar ms v. Fraser ( 1866), 
U. C. K. 102— CAN. 

[. Harden of proof.] - In 

action for damages because of tin* 
iding of pltf. ‘s land by tho obstruc- 
ts of a watercourse, the burden or 
>ving that the damage is attributable 
an extraordinary rainfall is on 
! t„ — Townsend v. Cana pi an 

.rtiikrn Ry. Co.. Martin v. cana- 
vn Northern Ry. Oo., [19221 1 
\Y. B. 1121 ; 65 D. L. B. k 6 ; 17 
La. L. R. 289. CAN. 


r> Benefit conferred in 

another direction .] — Where deft, ob- 
structed & stopped up a watercourse it 
overflowed on to the land of pltf. In 
an action to recover damage the defence 
set up was, that a service bad been 
done in another direction by the 
alleged obstruction : — Held : the law 
does not recognise the set-off of a bene- 
fit conferred in one direction to an 
injury inflicted in another when 
that assumed benefit has not been 
sought by the person on whom it is said 
to be bestowed. —Oanpow & Jeans v. 
Rennie (1883), 6 Nfld. L. R. 61ft. 
NFLD. 




Waters and Watercourses. 


Sect . 4. — Water flouring in a known channel — ripa - 
rian rights: Sub-sect. 5, C. {a) ( b ), D.] 

should think proper consistently with the legal 
rights of the parties ” : — Held : he was not bound 
to give any directions as to the use of the stream. — 
Makepiece v. Lorajne (1844), 4 L. T. 0. S. 113. 

232. Against owner of bed but not banks 

of stream — Not responsible for obstruction.] — The 
bed of a watercourse was vested in defts., but the 
land on each side belonged to third parties. Some 
one, probably a riparian owner, without the know- 
ledge of defts., put a weir across the watercourse, 
& thereby diverted water from pltf.’s mill. On 
pltf.’s complaining of the obstruction, defts. said 
they would do notliing, but he might remove the 
obstruction himself if he liked. In an action for 
diverting the water : — Held : there was no 
evidence that defts. had continued the obstruction. 
— Saxby v. Manchester & Sheffield JIy. Co. 
(1869), L. R. 4 C. P. 198 ; 38 L. J. C. P. 153 ; 19 
L. T. 640 ; 17 W. R. 293. 

Annotations : — Confld. Barker v. Herbert, f 1 9 1 1 ] 2 K. B. 
633. Apld. Edwards v. Birmingham Navigations, [19211 
I K. B. 341. 

233. By Commissioners of Sewers — Before 

proceedings to enforce removal of obstruction.] — 

Salisbury & Fordincjbridge Drainage District 
Board v. Southern Tanning Co. (1920), Ltd., 
No. 242, post . 


234. Injunction.] — Menzies v. Breadalbane, 

No. 218, ante. 

235. .] — Dewhirst v. Wrigley (1837), 

Coop. Pr. Cas. 319 ; 47 E. R„ 525, L. C. 

236. .] — Estcourt v. Brading Harbour 

Co. (1886), 2 T. L. R, 479. 

237. Mandatory injunction — Flow of water 

not substantially diminished.] — The bed of a 
flowing stream is the property of each riparian 
owner to the middle of the stream, & each is 
entitled to make use of it so long as he does not 
injure his neighbour or interfere with the flow of 
the water, an encroachment on the alveus of a 
running stream may be complained of without 
the necessity of proving that damage has been 
sustained or is likely to be sustained. But where, 
upon a balance of testimony, it appears that the 
quantity of water sent on to pltf.’s works will not, 
in all probability, be substantially diminished in 
quantity or quality, by the means adopted by 
defts., with that object, the ct. will not proceed 
by mandatory injunction, but leave pltfs. to their 
remedy at law, if any. — Edleston v. Crossley & 
Sons, Ltd. (1868), 18 L. T. 15. 

(b) Damage. 

238. Necessity for proof of damage.] — Wil- 
liams r. Morland, No. 3, ante. 


234 1. Jnjtmction. ] — Graham v. Burn 
(1853), 4 Gr. 1.— CAN. 

234 ii. .} — Where the owner of a 

mill flies a bill against another mill 
owner to restrain tho latter from back- 
ing water, he must establish affirma- 
tively that cortaln alterations In the 
stream, effected principally by digging 
out tho bed of tho mill-race, &, made by 
pltf. himself have not caused the injury 
oomnlained of. Whore it is doubtful 
whether such Is not the case, tho ct. 
will refuse to interfere by injunction. — 
Wadsworth v. MuDougalt. (1876), 
24 Gr. 1.— CAN. 

234 iii. .]— Brown v. Bathurst 

Electric & Water Power Co. 
(1907), 4 E. L. B. 28 ; 3 N. B. E<j. Rep. 
543.— CAN. 

234 iv. — . ] — Cain r. Pearce 

(1912), 22 O. W. K. 174 : 3 O. W. N. 
1321 ; 5 D. L. R. 23.-- CAN. 

234 v. .} — Where under Ontario 

Municipal Act authority is given a 
municipality to build a hridgo over a 
river, the work must be done with due 
regard to tho rights of others, & the 
resultant stopping or partial stopping 
of flowing water gives to persons 
injured thereby a primd facie right of 
action for damages & an injunction 
against the nuisance. — Guelph 
Worsted Spinning Co. v. Guelph 
Oorpn., Guelph Carpet Mills Co. v. 
Guelph Oorpn . (1914), 30 O. L. R. 
466 : 18 D. L. R. 73 ; 5 O. W. N. 761- 
CAN. 

234 vi. -. ] — Infringement of water 

right whether contractual or pro- 
prietary, whon likely to cause damages 
may be restrained by injunction though 
no evidence of actual damage is giveu. 
— Rama () dayan v. Subram \ ni a 
Atyar (1907), I. L. R. 31 Mad. 171 — 
IND. 

234 vii. .] — Where A. by erecting 

across a river a mill weir, between B.’s 
mill Sc the mill of A. had occasioned the 
mill of B. to be flooded, & B. brought an 
action & obtained a verdict thereon 
against A. for the special damage : — 
Held : the ct. had jurisdiction by in- 
junction to compel A. to discontinue 
the nuisance. — Lund v. Murray (1851), 
17 L. T. O. S. 248.— IR. 

234 viil. .] — Palmer v. Persse 

(1877), 11 I. R. Eq. 616.— IR. 

234 ix. . ] — Belfast Rope- 

works Co., Ltd. v. Boyd (1888), 21 


L. R. Ir. 560.— IR. 

t. Whether new trial granted. J — An 
injury to a watercourse is considered 
as an injury to a permanent, right, 
in such a case the ct. will grant pltf. a 
new trial, although the probable 
amount to be recovered by a verdict 
may not be large. -Applegartii r. 
Kiivmal (1827), Tay. 127. — CAN. 

a. Direction to jury.} — In an action 
for obstructing a river by erecting a 
mill-dam, it is not a proper question 
for the jury whether benefit, derived 
by the public from the mill is sufficient 
to outweigh the inconvenience occa- 
sioned bv the dam. — Howe v. Titus 
(1819), O N. B. R. (1 All.) 326. - CAN. 

b. Liability of corporation for acts 
of agents — Necessity for agents to have 
special authority.) - Canada Co. v. 
Pettis (1852), 9 U. C. R. 669.- CAN. 

PART I. SECT. 4, SUB-SECT. 5.— 

C. (b). 

238 i. Necessity for proof of damage.] 
— Where the flow of water in a running 
stream in its natural course is interfered 
with, every person injured in any degree 
however unascertai liable, may main- 
tain an uction for the obstruction 
without proof of tho act, uni damage.- — 
Howell v. Prince (I860), 8 N. S. W. S. 
C. R. 316.— AUS. 

238 ii. .] — Wegenaht v. Ernst 

(1859), 8 C. P. 4 56.— CAN. 

238 iii. .] — Ho watt v. Laird & 

Creyv (1850), 1 P. E. I. 7.— CAN. 

238 iv. .1 — Young v. Grand 

River Navigation Co. (1856), 13 

U. C. R. 506.- CAN. 

238 v. .] -If Injury t.o pltf.'s 

property was caused by the negligence 
of defts. in not. keeping a dam in 
repair, pltfs. might recover the conse- 
quential damages in an action on the 
case. — P hilips v. St. John Water 
Co. (1858), 9 N. B. R. (4 All.) 24- 
CAN. 

238 vi. — — .) — Watson v. Pkrine 
(1863), 13 C. P. 229.— CAN. 

238 vii. .} — McGillivray' v. 

Great Western Ry. Co. (1805), 25 
U. O. R. 69.— CAN. 

238 viii. . ] — In order to establish 

a right to damages as against the Crown 
for having, as alleged, obstructed tho 
flow of water to the mills of suppliants, 
it is incumbent upon suppliants to 


show that less than the natural volume 
of water forming the stream reaches 
their mill on account of such alleged 
obstruction.-- Muskoka Mill Co. v. 
R. (1881), 28 Gr. 563 - CAN. 

238 ix. .) — He Nickle & Walk- 

erton Corpn. (1880), 11 U. R. 433.- 
CAN. 

238 x. — .] — Blair t\ Chew (1901), 
21 C. L. T. 104.— CAN. 

238 xi. — — .] — Neely v. Peter 
(1903). 23 O. L. T. 166 ; 5 O. L. R. 381 ; 
2 O. W. R. 111.— CAN. 

238 xii. .1 — A riparian owner in 

order to maintain an action for inter- 
ference with the bed of a stream must 
show not merely some sensible dis- 
turbance, but that there has been 
either actual damage or that there is a 
reasonable possibility of damage : 
& in determining whother this burden 
has been discharged, regard must bo 
had to the circumstances of the parti- 
cular case. — W est Kootenay Power 
& Light Co. v. City of Nelson 
(1905), 12 B. C. It. 31 ; 2 M. M. Cas. 
335.— -CAN. 

238 xiii. — Dk Blkgier r. 

Larsen (1907), 6 W. L. It. 837.™ CAN. 

238 xiv. .1 — Martin v. Middle- 
sex County (1913), 24 O. W. It. 869 ; 
4 O. W. N. 1540 ; 12 D. L. R. 246 - 
CAN. 

238 xv. .] — Cook v. Davison 

Lumber & Manufacturing Co. (1920), 
25 N. 9. R. 375.— CAN. 

238 xvi. — — Deft, closed up the 

outlets of a bank upon his own land, 
whereby the surface drainage water 
bad immemorittlly flowed from pltf.’s 
land into over deft.'s land, & so 
escaped. By reason of the closing 
of these outlets, the water was unable 
to escape, & pltf.’s land became 
flooded A the crops therein damaged : --- 
Held : in a suit for damages sustained 
by rucIi an act, done of tho deft.’s own 
land, actual damage to pltf. must bo 
shown in order to sustain an aotlon. — 
Anundmoyk Dasske v. Hamkkdo- 
nihsa (1862), Marsh. 85 ; 1 Ilay, 152.— 
IND. 

238 xvii. — — .] — Where a prescrip- 
tive right to discharge surface water 
across adjacent property bv a specific 
channel has been acquired, tho obstruc- 
tion of the channel on theservient tene- 
ment, by the tenant of tlio latter, Is an 
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Pakt I. — Rights and Obligations in Respect op Water. 


239. .] — A riparian owner has a right, irre- 
spective of any actual damage sustained by him, 
to complain of an obstruction to a stream. — 
Norbury (Earl) v. Kitchin (1806), 15 L. T. 501 ; 
previous proceedings (1863), 7 L. T. 685. 

Annotation :—Consd. Kensit v. G. E. Ily. (1884), 27 Ch. D. 

122 . 

240. .] — Edleston v. Crossley & Sons, 

Ltd., No. 237, ante . 

I). Removal of Obstruction . 

241. Removal by person injuriously affected — 
Entry on defendant’s land to abate — Trespass.] — 

Horn v. Widlake (1608), 1 Brownl. 212 ; Yelv. 
141 ; 80 E. R. 95. 

Annotation: — Mentd. Reignolds v. Edwards (1741), Willes, 

282. 

242. -.] — Defts., who were the 

owners of an ancient water mill, in order to obtain 
the maximum of power from their water wheel, 
raised the height of their mill dam or weir by 
placing on the toj3 thereof an enhancement of 
cement, concrete, plank posts. Pltfs., who 
were constituted under an Order under the Land 
Drainage Acts, 1861 <fc 1918, <fc had the powers of 
Comrs. of Sewers, <fc were the drainage board 
within whose district the mill, mill pond river 
at that point were situated, called upon defts. to 
remove the enhancement. Defts. refused to do 
so. Pltfs. thereupon, without lirst obtaining a 
finding of two justices at petty sessions that the 
removal of the enhancement was necessary for 
the effectual drainage of land within the juris- 
diction of the Comrs. & without having compensa- 
tion for the injury caused by such removal assessod 
as provided by Land Drainage Act, 1861 (c. 133), 
ss. 17-20, entered upon defts.’ land on several 
occasions themselves removed the enhancement, 
but defts. on each occasion restored it. Pltfs., 
without having made an order under sect. 33 of the 
Act of 1861, then brought an action against deft., 
alleging that the enhancement held back the 
water in the river, causing the meadows adjacent 
thereto to be Hooded <fc causing washouts in the 
banks & that it would interfere with the duty of 
pltfs. effectively to drain their district. Defts. 
pleaded that the statement of claim disclosed no 
cause of action, that the weir had existed at the 
same height for twenty years, & they counter- 
claimed damages for trespass. The jury found 
that defts. were not entitled to the depth of water 
in the mill pond which they claimed, but that they 
were entitled to a greater depth of water than the 
pltfs. said : — Held : (1) Land Drainage Act, 1S61 
(c. 133), did not give pltfs. any right to go upon 
defts.’ land & remove the enhancement to the weir 
without first obtaining a finding of the justices 
that its removal w r as necessary for the effectual 
drainage of pltfs.’ district & having compensation 
assessed, as was provided by sects. 17 to 20 of the 
Act of 1861, nor had pltfs. any right by statute 
passed before 1861, or at common law, to go upon 
defts.’ land & remove the obstructions, & therefore 
pltfs. had committed a trespass ; (2) neither 


Land Drainage Act, 1861 (c. 133), s. 16, nor any 
statute passed before 1861, conferred upon pltfs. 
as Comrs. of Sewers the right to bring an action, 
without any previous proceedings, to enforce the 
removal of an obstruction to the drainage of their 
district, when such obstruction was a mill dam or 
weir, & further that if sect. 10 of the Act of 1861 
did give a right to bring an action it was a right 
subject to the restrictions contained in sects. 17 
to 20 of the Act of 1861. — Salisbury & Fording- 
bridge Drainage District Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566 ; 
96 L. J. K. B. 1074 ; 137 L. T. 754 ; 91 J. P. 167 ; 
43 T. L. It. 824 ; 25 L. G. R. 415. 

243. Commissioners of Sewers.] — The ct. 

refused to entertain jurisdiction against Comrs. 
of Sewers, to restrain their removing a float or 
tumbling bay, upon a river ; such removal being 
stated to be irreparable mischief. — Kerrison v . 
Sparrow (1815), Coop. G. 305 ; 19 Ves. 449 ; 35 
E. R. 567, L. C. 

Annotation : — Mentd. A.-G. v. Forbes (1830), 2 My. & Or. 

123. 

244. No finding by justices as to neces- 
sity for removal.] — Salisbury & Fordingbridge 
Drainage District Board v. Southern Tanning 
Co. (1920), Ltd., No. 242, ante. 

245. Employment of least injurious means.] 

— Pltf., having a prescriptive right to a flow ot 
water, led by means of a gutter laid in a mill 
stream at a point where an ancient weir was 
erected, lengthened the gutter for the purpose of 
irrigating more land. The flow of water down 
deft.’s mill-stream was diminished, & deft, in 
consequence pulled down the ancient weir, which 
prevented the water from flowing down pltf.’s 
gutter : — Held : (1) no suspension of pltf.’s right 
to the enjoyment of the flow of water as it had 
formerly existed was caused by his having become 
a wrongdoer, & deft, was not justified in stopping 
pltf.’s excessive user by means which altogether 
prevented his enjoyment of the water, but only 
in stopping it by the least injurious means in his 
power ; (2) scmble : if there had been a confusion 
of rights, deft, would have been justified in abating 
the nuisance. — Hill v. Cock (1872), 26 L. T. 185 ; 
36 J. P. 552. 

246. Removal by owner of locus in quo.] — The 

accustomed course of a natural stream which a 
riparian owner is entitled to have preserved is the 
natural & apparently permanent course existing 
when the right is asserted or called in question. 
Where, by long-continued natural accretion of 
gravel, the bed of a river, & consequently the flow 
of water, have become permanently altered, it is 
not within the rights of a riparian owner, by 
removing the accretion, to restore the flow of 
water to its former state as to velocity & direction. 
— Withers v . Purchase (1889), 60 L. T. 819 ; 5 
T. L. R. 399. 

247. .] — A riparian owner is not entitled 

to alter the level of a river by removing obstruc- 
tions which by lapse of time have become em- 
bedded & consolidated in & form part of the bed 


Invasion of a legal right for which an 
action is maintainable without, proof 
of actual perceptible damage. — 
Olaxton v . Claxton (1873), I. K. 7 
C. L. 23.— 1R. 

238 xviii. .] — M ‘Clone i\ Smith 

(1888), 22 L. R. Ir. 559.— IR. 

238 xix. .] - Ellis v. Rasmussen 

(1910), 30 N. Z. L. R. 31G. — N.Z. 

PART I. SECT. 4, SUB-SECT. 5.— D. 

248 1. Removal by owner of locus in 
quo. 3 — Britton v. Lano (1826), 4 

J. — VOL. XLIV. 


Murr. 44.— SCOT. 

c. Jicstruction of dam by persons* 
not obstructed .] — Though a dam erected 
in a stream, which is capable of being 
used as a highway for floating lumber, 
may be a nuisance as regards the 
public, & the owner of the dam may 
consequently be liable to a prosecution 
for erecting it, no person who has not 
been thereby obstructed in the oxerciso 
of Ids public right to use the stream 1 b 
justified in destroying the dam. — Davis 
v. Hayden (1864), N. B. Dig. 786.— CAN. 

d .By order of court.) — Where 


defts. had erected a dam across a 
natural watercourse which was found 
to interfere with the natural drainage 
of the surplus rain-water of the adja- 
cent lands of the pltfs., & where the 
lower ot. had ordered that the dam he 
altogether removed : — Held : the ct. 
was wrong in taking it for granted 
that pltfs. were entitled to have the 
wholo dam removed, but should have 
inquired how far tho erection of the 
dam interfered with pltf.’s right. — 
Abdul Hakim v. Gunish Dutt (1885), 
I. L. R. 12 Calc. 323.— IND. 


D 
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Waters and Watercourses. 


Sect. 4 . — Water flowing in a known channel — riparian 
rights: Siib-secl. 5, D. Sect. 5: Sub-sect . 1.] 

of the river, even although the natural bed of the 
stream has been altered by the foreign substances 
being placed or thrown into it or washed down the 
river in time of storm, if thereby he diminishes or 
increases the flow of water which a millowner lower 
down has been enjoying owing to the diversion of 
the stream or the alteration in its level by the 
obstructions. — F ear v. Vickers (No. 1) (1011), 
27 T. h. K. 558 ; 55 Sol. Jo. 088, 0. A. 


Sect. 5. — WATER FLOWING IN AN UNKNOWN 

CHANNEL. 

Sub-sect. 1. — In General. 

248. Eight to use water on own land — Irrespec- 
tive of effect on neighbouring owner.] — Qu. : 

whether the owner of an old well can prevent his 
neighbour from sinking a well in his own land, on 
the ground that thereby the supply of water to 
the old well will be drawn oil or diminished. — 
Hammond v. Hall (1840), 10 Sim. 551 ; 4 Jur. 
094 ; 59 E. It. 729. 

249. .] — The owner of land through 

which water flows in a subterraneous course, has 
no right or interest in it which will enable him to 
maintain an action against, a landowner, who, in 
carrying on mining operations in his own land in 
the usual manner, drains away the water from the 
land of the first-mentioned owner, & leaves his 
well dry. — Acton v. Blundell (1848), 12 M. & W. 
824 ; 18 L. J. Ex. 289 ; 1 L. T. O. 8. 207 ; 152 
E. It. 1223, Ex. Oh. 

Annotations : — Apld. Smith v. Kenrick (1849), 7 C. B. 515. 
Consd. Dickinson v. Grand Junction Canal Co. (1852), 7 
Exch. 282. Dbtd. Broadbent v. Ramsbotham (1850), 25 
L. J. Ex. 115. Consd. Cbasemoro v. Richards (1859), 7 
H. L. Ca«. 849. Apld. New IUvcr Co. v. Johnson (I860), 

2 E. & E. 485 ; Baird v. Williamson (1803), 15 C. B. N. S. 
370. Distd. Bullaeorkshire Silver, Lead & Copper 
Mining Co. v. Harrison (1873), L. R. 5 J\ 0. 49. Consd. 
West Cumberland Iron & Steel Co. v. Kenyon (1879), 
40 L. T. 703 ; Ballard v. Tomlinson (1884), 29 Ch. I). 115. 
Apld. Bower v. Sandford (1889), 5 T. L. It. 570. Consd. 
Jordeson v. Sul ton Southcoates 6r Dry pool Gas Co., 1 1 899J 
2 Ch. 217. Refd. South Shields Waterworks Co. i\ Cooksoti 
(1845), 15 L. J. Ex. 315 ; Wood r. Waud (1849), 3 Exch. 
748 ; R. v. Metropolitan Board of Works (1863), 3 B. 6: S. 

7 10; Grand Junction Canal Co. v. Shugar (1871), 0 
Ch. App. 483; Bradford Corpn. v. Pickles, [1895] 1 Ch. 
145 ; Bradford Corpn. v. Ferrand, [1902] 2 Ch. G55 ; Sail. 
Union v. Brunner, Mond, [1900] 2 K. B. 822. Mentd. 
Fay v. Prentice (1845), 1 C. B. 828 ; Humphries v. Brogden 
(1850), ] 2 Q. B. 739 ; lie Trufort, Trafford r. Blanc (1887), 
3G Ch. D. 000. 

250. .J — Hickinson v. Grand Juno 

tion Canal Co., No. 40, ante. 

251. .] — Broadbent v. Rambbotiiam, 

No. 02, ante. 

252. .] — The principles which regulate 

the rights of owners of land in respect to water 


flowing in known & defined channels, whether 
upon or below the surface of the ground, do not 
apply to underground water which merely per- 
colates through the strata in no known channels. 

Where A. a landowner & a millowner who had 
for above sixty years enjoyed the use of a stream 
which was chiefly supplied by such percolating 
underground water, lost the uso of the stream after 
an adjoining landowner had dug, on his own 
ground, an extensive w T ell for the purpose of 
supplying water to the inhabitants of the district, 
many of whom had no title as landowners to the 
use of the water : — Held : A. had no right of 
action. — C iiasemore v . Bichardb (1859L 7 H. L, 
Cas. 349 ; 29 L. J. Ex. 81 ; 83 L. T. O 8. 350 ; 5 
Jur. N. 8. 873 ; 28 J. P. 596 ; 7 W. R. 685 ; 11 
E. R. 140, H. Ij. 

Annotations : — Apld. New River Co. v. Johnson (1800), 

2 E. & E. 435 ; R. v. Metropolitan Board of Works (1803), 

3 B. & S. 710. Distd. Hodgkinson v. Ennor (18G3), 4 
B. 6c S. 229 ; Grand Junction Canal Co. v. Shugar (1871), 
G Ch. App. 483 ; Ballacorkish Silver, Load & Copper 
Mining Co. v. Harrison (1873), L. It. 5 P. C. 49. Apld. 
Brain v. Marfell (1879), 41 L. T. 455. Distd. Ballard v. 
Tomlinson (1885), 29 Ch. 1). 1 15. Apld. Bower v. Sandford 
(1889), 5 T. L. R. 570 ; Bradford Corpn. v. Pickles, 118951 
A. C. 587. Consd. Jordeson v. Sutton Southcoates & 
Drypool Gas Co., [ 1 899] 2 Ch. 217. Apld. Bradford Corpn. 
v. Ferrand, [19021 2 Ch. 655. Refd. Ennor v. Harwell 
(1800), 2 Gilt. 410 ; Gavod v. Martyn (1805), 19 C. B. N. 8. 
732 ; Lyon v. Fishmongers' Co. (1870), 1 App. Cas. 6G2 ; 
West Cumberland Iron & Steel Co. v. Kenyon (1877), 
0 Ch. D. 773 ; North Shore Ry. v. Plon (1889), 14 App. 
Cas. 012 ; Salt Union v. Brunner, Mond, [1900] 2 K. B. 
822 ; English v. Metropolitan Water Board, [1907] 1 

K. IL 588 ; Seliwann v. Cotton (1910), 85 L. J. Ch. 589. 
Mentd. Scots Mines Co. v. Leadldlls Mines (1859), 34 

L. T. O. S. 34 ; Gnmm v. Fowlor (1800), 0 Jur. N. S. 1093 ; 
Hunt v. Peake (1800), 25 J. P. 5 ; Webb v. Bird (1803). 
13 C. B. N. S. 841 ; Ibottson v. 1’eat (1805), 3 II. C. 
044 ; Jcgon v. Vivian (1871), 40 L. J. Ch. 389 ; Bryant r. 
Lefever (1879), 4 C. P. D. 1 72 ; St urges r. Bridgman (1879), 
11 Ch. D. 852; A.-G. v. Tomline (1880), 14 Ch. 1). 58; 
Dalton r. Angus (1881), 0 App. Cas. 740 ; Harris v. De 
Pinna (1880), 33 Ch. D. 238 ; Mogul S.S. Co. v. McGregor, 
Gow (1889), 23 Q. B. IJ. 598 ; Bass v. Gregory (1890), 
25 Q. B. D. 481 ; Aldln v. Latimer, Clark, Muirhead, 
11894] 2 Ch. 4 37 ; Allen v. Flood, 118981 A. C. 1 ; Mansell 
v. Valley Printing Co., [1908] 2 Ch. 441 ; Ware A I)e 
Freville v. Motor 'trade Assoen., [1921 ] 3 K. B. 4 0. 

253. -.] — The Waterworks Clauses Act, 

1S47 (c. 17), enables the undertakers to make 
drains, etc., & provides that in the exercise of 
their powers they shall make full compensation to 
all parties interested for all damage sustained by 
them through the exercise of such powers. This 
proviso, however, does not give a rig) it to com- 
pensation in any case where but for the Act a 
i iglit of action would not exist. 

Resp. was possessed of a well, & the co. by 
making a drain drew oil the water which perco- 
lated into the well, & by the same means drew it 
off by percolation after it had found its way into 
the well : — Held : as no action could be main- 
tained for this injury, so no compensation could 
be claimed for it under the Act. — N ew River Co. 


PART I. SECT. 5, SUB-SECT. 1. 

248 i. Right to use uniter on own land 
— Irrespective of effect on neighbouring 
oumer.} — The owner of a reservoir has 
no right to damages for the removal 
of surface or storm water on a neigh- 
bour’s land, before It has reached a 
defined & natural channel, although 
from the natural level of the land such 
water If unimpeded would have fiowod 
into his reservoir. — Macnamara v. 
Minister of Works (1891), 15 N. S. 
W. Eq. 173. — AUS. 

248 ii. .) — Marshall v. 

Cullen (No. 2) (1914), 16 W, A. L. R. 
92.— AUS. 

248 fif. ,] — Until water 

reaches a watercourse, the lower of two 
proprietors owes no servitude to the 
upper. He 13 at liberty to protect 


himself, 6c Is not liable for the damage 
which the other sutlers from the exercise 
of such right of protection. — G raham 
r. Lister (1908), 14 B. C. R. 211- 

CAN. 

248 iv. .] — Milton r. 

Glen Moray Distillery Co. (1898), 
1 F. (Ot. of Bess.) 135 : 30 Sc. L. R. 102 ; 
6 B. L. T. 206.— SCOT. 

248 v. .]— Subterranean 

water not flowing in a known & deflnod 
channel, but percolating through 
private property, may he there inter- 
cepted & appropriated by the owner in 
spite of the fact that if not intercepted 
if would reach a neighbour’s well or 
find its way into a public stream, but 
this position may be modified by servi- 
tude & may not hold if the interception 
is the result of operations undertaken 


by the owner not to improve or develop 
his own property but to injure his 
neighbour.- — Union Government v. 
Marais, [1920] App. D. 240.— S. AF. 

e. Whether grant or easement can 
be presumed.] — Harrison v. Harrison 
(1883), 16 N. B. R. (4 R. & C.) 338.— 
CAN. 

f. No claim can be made 

either as a natural right or as an ease- 
ment by prescription, to water which 
does not flow in a definite course, but 
which should be regarded as surface 
water or surface drainage. — A oina- 
kayana v. Ramudu (1914), 1. L. 11. 
37 Mad. 304.- -IND, 

g. .] — Ewart v. Belfast 

Guardians (1881), 9 L. R. Ir. 172. — IR. 

h. Marsh lands — Rights of one 
owner against adjoining owner — Obetruc - 
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v. Johnson (I860), 2 E. & E. 435 ; 20 L. J. M. C. 
03 ; 1 L. T. 205 ; 24 J. P. 244 ; 0 Jur. N. S. 374 ; 
8 W. R. 170 ; 121 E. R. 104. 

Annotations : — Apld. Lingko v. Christchurch Corpn* (1912), 
106 L. T. 376. Reid. R. v. Metropolitan Board of Works 
(1863), 3 B. & S. 710; Rhodes v. Airedale Drainage 
Contra. (1876), 1 C. P. D. 380 ; Jordeson v. Sutton South- 
coates & Drypool Gas Co., [1899[ 2 Ch. 217. 

254. .] — Although a landowner will 

not in general be restrained from drawing off the 
subterranean waters in the adjoining land, yet he 
will be restrained if, in so doing, he draws off the 
water flowing in a defined surface channel through 
the adjoining land. — Grand Junction Canal Co. 
v. Shugar (1871), 0 Ch. App. 488 ; 24 L. T. 402 ; 
85 J. P. 060 ; 19 W. B. 609, L. C. 

Annotations : — Coned. Bradford Corpn. i\ Pickles, f 1 894 3 
3 Ch. 63 ; Jordeson v. Sutton Honthcoates & Drypool 
Gas Co., [1899] 2 Ch. 217. Distd. English v. Metropolitan 
Water Board, [1907] 1 K. B. 688. Refd. Salt Union r. 
Brunner, Mond, 11906] 2 K. B. 822. 

265. .] — Applts. were lessees of 

minerals under the lord of the manor of the Isle 
of Man. Besps. were customary tenants of the 
manor under grants from the lord. Applts., by 
working their mines, dried up the wells of the 
resps.’ land ; — Held : the mining rights being 
reserved in favour of the lord, applts. were 
possessed of all the rights incidental to that 
ownership, including the rights to the use of all 
waters percolating into the mines. — Balla- 
c or kish Silver, Lead A Copper Mining Co. v. 
Harrison (1872), L, B. 5 P. C. 49 ; sub nom. 
Ballacorktsii Mining Co. v. Dumbell, 43 
L. .T. P. C. 19 ; 29 L. T. 658 ; 88 J. 1\ 148 ; sub 
worn. Dumbell v. Bellacorkish Silver, Lead 
A Copper Mining Co., 22 W. B. 277, P. C 1 . 

Annotations : — Reid. Eardhy r.Gram die (1876), 3 Ch. D. 826 ; 
A.-G. for Isle of Man v. Mylchreest (1879), 4 App. Cas. 294. 

256. — — .] — I)cft. sold to pltf. a well A 

the right of conveying the water therefrom through 
pipes through deft.’s land without any inter- 
ruption or disturbance by deft., his heirs or assigns, 
or any other person or persons whatsoever. A 
railway co. purchased from deft, lands in the 
proximity of the spring, without recourse to their 
compulsory powers. The effect/ of the works of 
the railway co. was to drain the water from the 
land before it reached the spring, in consequence 
of which the spring became dry A the water did 
not flow through pltf.’s pipes. Pltf. sued deft, 
for breach of the agreement- i—llcld : deft, had 
only conveyed the flow of the water after it had 
readied the spring, A the draining of the water 
before it readied the spring was no breach. — Brain 
p. Marfell (1879), 41 L. T. 455 ; 41 .T. P. 56 ; 28 
W. B- 180, C. A. 

257. .] — Pltfs. were the owners of 

waterworks which they had purchased from a co. 
which had constructed them under a special Act. 
Deft, owned land near, A began to sink shafts for 
the alleged purpose of draining certain beds of 
stone. The effect of deft/s operations was to 
affect seriously the supply of water to applt.’s 
springs. The corpn. alleged that deft, was not 
acting bond fide y but to compel them to purchase 
his land : — Held : a landowner is entitled to 
intercept water percolating underground through 
his own land. — Bradford Corpn. v. Pickles, 

1 1896 J A. C. 687 ; 64 L. J. Ch. 769 ; 73 L. T. 363 ; 
60 J. P. 3 ; 44 W. B. 190 ; 11 T. L. 1L 556 ; 11 
B. 286, H. L. 

Annotations : — Refd. Pitts in George (1896), GO L. J. Oh. 1 ; 
Allen v. Flood, [1898] A. 0. 1 ; Jordeson v. Hutton South - 


coatee & Drypool Gas Co.. [1899] 2 Ch. 217 ; Mostyn v. 
Atherton (1899). 68 L. J. Ch. C29 ; Salt Union v. Brunner, 
Mond, [1906] 2 K. B. 822 ; English v. Metropolitan Water 
Board, [1907] 1 K. B. 688. Bfentd. Cochrane v. Smith 
(1896), 12 T. L. Ii. 78 ; Murray v. Epsom L. B. (1890) 
45 W. R. 185; Quinn v. Leathern, [1901] A. C. 495 
Husey v. London Electric Supply Corpn., [1902] 1 Ch. 411 
Fitzroy v. Cave, [1905] 2 K. B. 364 ; Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware & De Freville 
t). Motor Trade Assocn., [1921] 3 K. B. 40. 

258. .] — Kibble v. Chipping Norton 

Urban District Council (1901), Times , Feb. 27. 

259. .] — Pltfs. were the owners of a 

group of rock salt mines which had for many 
years been flooded with brine by reason of the 
fact that the working of the mines had caused 
the ground above them to subside with the result 
that surface water found its way down to the beds 
of rock salt below, where it became saturated with 
the salt. These mines had for many years been 
connected with one another by means of old 
underground channels A passages which it was 
no longer possible io close, A they formed one large 
reservoir of brine. Into this reservoir there also 
found its way a certain quantity of other brine 
which came through fissures in the soil from land 
outside pltfs.’ property, but a substantial portion 
of the brine therein was formed by the dissolution 
of the pltfs.’ salt rock in the manner above- 
mentioned. Defts., in the exercise of a licence to 
pump brine granted to them by the previous 
owner of one of pltfs.* mines, pumped large quanti- 
ties of brine from the mine A from the reservoir 
A appropriated it for their own profit : — Held : 
defts. were not guilty of any actionable wrong in 
so doing, notwithstanding that they thereby 
abstracted salt which had formed part of pltfs/ 
rock salt A the continuance of the pumping would 
cause fresh surface water to dissolve further por- 
tions of pltfs.’ rock into brine, which in its turn 
would be abstracted by defts. pumps. — SALT 
Union, Ltd. v. Brunner, Mond A Co., [1906] 2 
K. B. 822 ; 76 L. J. K. B. 65 ; 95 L. T. 647 ; 22 
T. L. B. 835. 

Annotation : — Reid. English r. Metropolitan Water Board, 
[1907] 1 K. B. 688. 

260. .] — Black rod Urban District 

Council v. Crankshaw (John) Co., Ltd. (1913), 
136 L. T. Jo. 239. 

261. After twenty years uninterrupted 

user.] — After twenty years uninterrupted enjoy- 
ment of a spring of water, an absolute right to it 
is gained by the occupier of the close in which it 
issues above ground, A the owner of an adjoining 
close cannot lawfully cut a drain whereby the 
supply of water to the spring is dimini shed . — 
Balston v. Bensted (1808), 1 Camp. 463 ; 170 
E. B. 462, N. P. 

Annotations: — Dbtd. Cbasemore v. Richards (1859), 7 H. L. 
Cas. 349 ; Angus v. Dalton (1877), 3 Q. B. D. 85. The 
law hh there laid down by the Chief Justice is not in 
accordance vith the current of authorities (Cockburn, 
C.J.). 

262. Channel defined, but existence 

& course unknown — Without excavation.] — If 

underground water flows in a defined channel into 
a well supplying a stream above ground, but the 
existence A course of that channel are not known 
A cannot be ascertained except by excavation, 
the lower riparian proprietors on the banks of the 
stream have no right of action for the abstraction 
of the underground water. 

The Sweet Well Spring was one of the principal 
feeders of the Morton Beck, on the banks of which 
pltfs. were riparian proprietors. The water 


lion of access to shore — Mandamus to k. When subterranean waters mb- Sc known channels. — Black v. Bally- 
comj)cl removal.} — Mkrhitt v. Toronto jeet of riparian rights.] — Subterranean mkna Township Comrs. (1880), 17 
City (1911), 18 O. W. R. 613 ; 2 waters can only bo the subject of L. R. Ir. 459. — IR. 

O. W. N. 817 ; 27 O. L. R. 1.— CAN. riparian rlghTS when flowing in defined 
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Sect. 5. — Water flowing in an unknown channel : 
Suh-sccts . 1 & 2. Sect. 8 ; Sub-sect. 1.] 

flowed from the spring to the beck in a visible 
channel above ground. The spring was alleged 
to be fed by underground water flowing in a 
defined channel, but the course & existence of 
this channel were not known, & could not be 
ascertained except by excavation. Defts., by 
sinking wells above the Sweet Well Spring diverted 
the underground supply Sc diminished the flow of 
water from the spring : — Held : pltfs. had no 
cause of action. — Bradford Corpn. v. Ferrand, 
[1902] 2 Oh. 655 ; 71 L. ,T. Oh. 859 ; 87 L. T. 388 ; 
67 J. P. 21 ; 51 W. K. 122 ; 18 T. L. R. 830, D. C. 

Annotations : — Distd. Schwann v. Cotton, [191 6 J 2 Oh. 120. 
Reid. Mansell v. Valley Printing Co., [1908] 2 Ch. 441 ; 
Phillips y. Manufacturing Securities (1 917 ), 80 L. J. Ch. 305. 
Mentd. Lodge v. National Union Investment Co., [19071 
1 Ch. 300 ; Baylis v. London (Bp.), [1913] 1 Ch. 127. 

Pollution of percolating water.] — Sec Nos. 276- 
278, post. 

Diversion before reaching defined channel.] — 

See Nos. 150-157, ante . 


Sub-sect. 2. — Drainage Water. 

263. Right of owner to drain own property — 
Flow to neighbouring land diminished.] — (1) The 

owner of land has an unqualified right to drain it 
for agricultural purposes, in order to get rid of 
mere surface water, the supply of the water being 
casual & its flow following no regular or definite 
course ; Sc a neighbouring proprietor cannot com- 
plain that he is thereby deprived of such water 
which otherwise would have come to his land. 

The land of pltf. Sc deft, was contiguous, Sc on 
the outside of deft.’s land Sc near to it, was a wet 
springy spot, where at most seasons of the year 
some water rose to the surface Sc collected in 
sufficient quantity to flow down the slope of the 
land. In times of wet a great body of water 
flowed down, & after a long drought there was 
hardly any & sometimes none. There was no 
regularly formed ditch or channel for the water, 
the place where it flowed being constantly trodden 
in by cattle. The water which was not absorbed, 
<fc, except in times of drought, all of it was not 
absorbed, ran into an old watercourse of pltf.’s, 
which led into a reservoir of pltf.’s. The water had 
so flowed for upwards of twenty years. Deft., 
for the purpose of draining the land, & of supply- 
ing some part of his property with water, diverted 
tins water from pltf.’s reservoir. At another spot 
on pltf.’s land, as long ago as any one could 
recollect, water had always risen to the surface. 
There had generally been a drinking place for 
cattle formed with stones, Sc the overflow of the 


water went down a ditch, Sc thence into a water- 
course to pltf.’s reservoir : — Held : deft, was not 
liable to pltf. for having deprived him of the use 
of such waters, he having diverted them by 
draining his land, for the purpose of getting rid of 
the water, Sc of supplying another portion of his 
property with it. 

(2) For upwards of twenty years water had 
flowed through an old drain on deft.’s land, Sc 
along an ancient watercourse Sc thence along a 
close of deft.’s, called G., Sc had thence contributed 
to supply pltf.’s mills after their erection in 1845. 
In that year deft, by deed conveyed to pltf. the 
close G., “ together with all ways, watercourses, 
liberties, privileges, rights, members, Sc appur- 
tenances to the same close belonging or apper- 
taining,” subject to the proviso, that it should be 
lawful for deft, to use, for any manufacturing, 
domestic, or agricultural purposes, any water 
flowing from or through the contiguous lands of 
deft, unto Sc into the close G., returning the 
surplus, or so much as remained, after being used 
for the purposes aforesaid, into its usual channel 
at a certain point, so that the water should not be 
diverted from its then course, but be allowed to 
flow into the close G. Deft, erected a lock up 
tank upon his land, Sc caused the water which 
arose on his land, near to the close G., Sc which had 
previously been accustomed to flow along the old 
drain Sc ancient watercourse into the close G., Sc 
he caused the water to be conveyed from the 
tank to a lower part of his land, to be used by Iris 
tenants. This water was used by them for the 
purposes mentioned in the proviso to the deed, 
but the surplus could not be returned to the 
close G : — Held : by the deed deft, granted to 
pltf. the use of the water, subject only to the use 
by himself of it, as specified in the proviso ; A, by 
locking it up, lie had diverted it, Sc was liable to 
an action for a breach of his covenant, by reason 
of such diversion. — Rawstron v. Taylor (1855), 1 1 
Exeh. 369 ; 25 L. J. Ex. 33 ; 156 E. R. 873. 

Annotations As to (1) Apld. Broadbent v. Bamsbothani 

(1856), 11 Kxeh. 602: Chaseinore r. Richards (1859), 7 

H. L. Can. 349. Distd. Ennor r. Harwell (I860), 2 OUT. 

410. Consd. Grand .1 unction Canal r. Bhugur (1871). 

21 L. T. 402 ; Bradford Corpn. v. Bidden, [1894] 3 Ch. 58. 

Refd. Bradford Corpn. v. Fcrrand, 11902] 2 Ch. 655. 

264. .] — Bradford Corpn. v- 

Pickles, No. 257, ante. 

265. .] — Blackrod Urban District 

Council v. Ckanksiiaw (John) Co., Ltd. (1913), 
136 L. T. Jo. 239. 

266. Flow to neighbour’s land causing 

damage.] — In the absence of any allegation of 
prescriptive right in pltf. the ct. will not restrain 
the draining of gravel pits into a stream to the 
injury of watercress beds of pltf.’s supplied by such 


PART I. SECT. 5, SUB-SECT. 2. 

1. General rule.] — The right of 
drainage of surface water does not exist 
jure naturae, & the principles applicable 
to streams of running water do not 
extend to the flow of surface water. — 
Orewbon v. Grand Trunk 1(y. Co. 
(1867), 27 U. C. It. 68.— CAN. 

266 i. night of owner to drain own 
propertg — Flow to neighbour's land 
causing damage.]— Where the natural 
flow of water draining on to pltf.’s 
land was increased by the acts of the 
deft, drainage district in deepening 
a natural watercourse & in making 
connecting lateral ditches & the land 
was Hooded, pltf. was : — Held : entitled 
to at least nominal damages oven 
though it appeared the land would 
have been flooded to some extent had 
there been no artificial increase of the 
flow. — Larsen v. Hay Lake Drain - 
auk District No. 11, [1925] l W. W. U. 


1006 ; 21 Alta. L. It. 44.— CAN. 

266 ii. — .] — Where by put- 

ting in a culvert on a road allowance 
separating two pieces of land the owner 
of the higher laud permits an accumula- 
tion of water to flow on to the lower 
land thereby causing it more harm than 
would have resulted from the natural & 
unobstructed drainage, he is liable to 
the owner thereof for such extra 
damage, even though the culvert was 
authorised by the municipal council.— 
Baker r. Daly, [I926J 1 D. L. B. 4 22 ; 

w - R - 71 ; 20 Bask. L. B. 

315.— CAN. 

266 iil. - .] — Vknkataoiri v. 

Muddukiuhhna (1905), I. L. B. 28 
Mad. 15. — IND. 

266 Iv. .] — Black & White 

Cabs. Ltd. v. Tones, [1928] N. Z. L. 11. 
590. — N.Z. 

.] — That cannot he called 

a defined channel or watercourse which 


has no visible banks or margins within 
which the water can be confined ; & 
an occupant or owner of land has no 
right to drain into his neighbour’s 
land the surfuce water from ids own 
land not flowing in a defined channel. — 
Williamr r. Richards (1893), 23 O. B. 
651.- CAN. 

n. — — .] — Wilton i\ Murray 

(1897), 12 Man. L. B. 35.— CAN. 

o. .] — The doctrine of domi- 
nant & servient tenement does not 
apply between adjoining lands of 
different levels so as to give the owner 
of the land of higher level the legal 
right as an incident, of his estate to 
have surface water falling on his land 
discharged over the land of lower level 
although It would naturally find Its 
way there. — Ostrom v. Bills (1898), 28 
S. C. K. 485.— CAN. 

-.1 — Makowkoki v. Yac- 
[19171 1 W. W. B. 1279 ; 34 
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stream— Weeks v. Heward (1862), 10 W. R. 

657. 

Drainage causing subsidence .] — See Easements. 
Vol. XIX., pp. 167, 168, Nos. 1162-1167. 


Sect. 6.— PURITY AND POLLUTION. 

Sub-sect. 1. — Right to Unpolbuted Water. 

267. Right to water In natural state.] — Mason 
v. Hu, i,, No. 1, ante. 

268. .]—(!) A riparian proprietor has a 

right to the natural stream of water flowing 
through the land in its natural state ; & if the 
water be polluted by a proprietor higher up the 
stream, so as to occasion damage in law, though 
not in fact, to the first- mentioned proprietor, it 
gives him a good cause of action against the 
upper proprietor, unless the latter have gained 
a right by long enjoyment or grant. 

(2) But no action will lie for an injury by the 
diversion of an artificial watercourse, where, from 
the nature of the case, it is obvious that the enjoy- 
ment of it depends upon temporary circumstances 
& is not of a permanent character, & where the 
interruption is by a person who stands in the 
nature of a grantor. — Wood v. Waud (1849), 8 
Exch. 748 ; 18 L. J. Ex. 305 ; 13 L. T. O. 8. 212 ; 
13 Jur. 472 ; 154 E. R. 1047. 

Annotations As to ( 1) Consd. Bccston r. Weato (1856), 
* H * 1,86 > Kensit v. G. E. By. (1883), 23 Ch. D. 566. 
Apld. Nixon v. Tynemouth Union 11. S. A. (1888), 52 J. P. 
501 ; Sharp v. Wilson Kothcray (1005), 03 L. T. 155. 
Consd. Schwann v. Cotton, [1910] 2 Ch. 459. Refd. 
Embrey v. Owen (1851), 0 Exch. 353; Dickinson v. 
Grand Junction Canal Co. (1852), 7 Exch. 282 ; Sampson 
v. Hoddinott (1857), 1 C. 11. N. S. 500; Chaeemoro v. 
Pickards ( 1 859), 7 U. L. Can. 340. As to (2) Apld. Grcatrex 
v. Hayward (1853), 8 Exch. 20J ; Wardle v. Brocklehurst 
(1850), 1 E. & K. 1058 ; Mason v. Shrewsbury & lien ‘ford 
Ky. (1871), L. B. (J Q. B. 578 ; Chamber Colliery Co. r. 
Hopwood (1880), 32 Ch. 1). 510. Consd. Whitmores 
(Edenbiidge) v. Stanford. [19091 1 Ch. 4 27. Reid. Broad- 
hont r. Itamsbothurn (1850), 1 1 Exch. 002; Bunting v. 
Ilicks (1804), 70 L. T. 455. ( lent rally, Consd. Gaved v. 

Marty n (1805), 10 C, B. N. S. 732 ; Bamesbur Persbad 


Narain Singh v. Koonj Behari Pattuk (1878), 4 App. Cas. 

121. Refd. Wood v. Sutcliffe (1851), 21 L. J. Ch. 253 ; 

ItawBtron v. Taylor (1855), 11 Exch. 369 ; Whaley v. 

Laing (1857), 26 L. J. Ex. 327 ; Ormerod v. Todmorden 

Joint Stock Mill Co. (1883), 11 6. B. D. 155 ; Burrow* v. 

Lang, [1901] 2 Ch. 502 ; Bally v. Clark & Morland, [1902] 

1 Ch. 649. 

269. .1 — Defts. demised to pltf. a plot of 

land, one-half of an adjoining brook, a cotton 
mill, reservoir, & steam-engine of 100 horse power 
on the plot of land, & the use of a weir below the 
mill, for the purpose of holding up the water of 
the brook from the weir to the level of the bed of 
the brook at a bridge above the mill, “ & the free 
use <fe enjoyment of so much of the stream of water 
which usually flowed down the brook adjoining 
the plot of land as should be necessary for effectu- 
ally supplying with water & working the said 
steam-engine, or any other steam-engine of liko 
power & capacity ” ; & covenanted not to con- 
struct any other weir or dam between the weir 
& bridge, & for quiet enjoyment of the demised 
premises according to the tenor of the demise. 
Shortly afterwards defts. erected, a little below 
the bridge, but above the pltf.’s mill, a new 
cotton mill & steam-engine, with a reservoir, 
w r hich drew off water from the brook between the 
pltf.’s reservoir A the bridge, & they discharged 
the heated water which they had used for their 
new mill into the brook, whereby on one occasion 
they raised the temperature of the water, which 
the pltf. had to use for condensing his engine, 
from 57 to 08. All the engineering witnesses 
agreed that every additional degree of heat above 
41 renders water less fit for condensing purposes. 
It was also deposed that on another occasion, in 
consequence of the increased temperature, the 
pltf.’s engine worked “ nearly half a stroke per 
minute less ” than the usual rate of twenty-eight 
strokes per minute. 

Upon motion for a decree, the ct. granted a 
perpetual injunction, restraining the defts. from 
discharging heated water, so as to increase the 


1). L. XL 130; 10 Alta. L. B. 366.— 

CAN 

q. .1 -In Alberta, in deter- 

mining in the case of owners of land 
the rights & obligations resulting from 
the presence of water, there is a dis- 
tinction in respect thereto between 
(1 ) permanent ponds & lakes ; (2) (low- 
ing streams & (3) surface water ; in the 
easo of surface water the rule to be 
followed, known us the civil land 
rule, is thut the owner of lower land is 
subjected to a servitude which obliges 
him to permit the natural How of such 
w r ater from higher land along the 
natural sloughs, ravines, & digressions, 
upon the low'er land to its natural 
place of deposit.— Faun ell v. Parks 
(1917), 13 Alta. L. B. 7 ; 38 D. L. B. 
17. - CAN. 

r. .] — In Manitoba a pro- 
prietor of land who by erecting a dyke 
thereon keeps back surface water w hich 
is naturally tiowing in no defined 
channel on to his laud is not liable to 
an upper proprietor for damage 
thereby caused the latter’s land.— 
Meier v. Fiianklin, Limprkcht r. 
Fkanklin, Stretch r. Franklin, 

I J 927 ] 2 1). L. B. 294; 119271 1 

W. W. B. 753 ; 36 Man. L. B. 390.— 
CAN. 

t. .] — Every riparian pro- 

prietor has the right at common law to 
drain surface water from his land into 
any natural watercourse accessible 
to him ; & If such proprietors exercise 
their rights reasonably, whether they 
do so individually or collectively, they 
are not concerned with the effects 
thereby produced lower down the 
stream. — Groat v. Edmonton City, 
[1927] 2 D. L. It. 880; [1927] 1 


W. \Y. B. 882 ; 22 Alla. L. It. 457.- 

CAN. 

.] — The right of the owner 

of high lands to drain off its surplus 
surface water through the adjacent 
lower grounds Is incident- to the owner- 
ship of land in this country. — A bdul 
Hakim r. Gunlsh Du'IT (1885), 1. L. B. 
12 Calc. 323 — IND. 

b. - - .I — An owner of land on a 
lower level to which surface water from 
adjacent land on a higher level natu- 
rally Hows is not entitled to deal with 
his lands so as to obstruct the How of 
water from the higher lund. — Sheik 
Hussain Sahib r. Pauhipulusu Hur- 
ray ya (1925), I. L. B. 4 9 Mad. 441.— 
IND. 

o. .1 - Campbell v. Bryson 

(18(54), 3 Macph. (Ct. of Sees.) 251 ; 
37 Sc. Jur. 121.— SCOT. 

d. - — — .]-~Tho owner of the soil 
may use & divert water percolating 
through his ground, other than in a 
defined channel, in any way he pleases. 
— Meyer t\ Johannesburg water- 
works Co., [1893] H. 1. — S. AF. 

e. Water rights of owner of dam 
on Crown lajids.] — The owner of a dam 
on Crown lands constructed under 
Act No. 32, s. 3, is not entitled to a 
drainage area for the supply of the 
dam or reservoir.— Stevens v. Webster 
(I860), 3 W. W. & A’B. 23.— AUS. 

PART I. SECT. 6, SUB-SECT. 1. 

267 i. Right to water in natural state.] 
— in the absence of prescription, grant, 
or other legal right, a riparian pro- 
prietor cannot interfere with the rights 
of other proprietors, by using the 


wator passing by his land for wool- 
w r ashing, so as to pass on the water In a 
foul state. — Hood v. Sydney Corpn. 
(1860), 2 Leggc, 1294.— AUS. 

267 ii. .] — A riparian owrmr on 

a natural stream has a right to the full 
flow of the water In its natural state 
without any diminution or pollution. — 
Nkpisiquit Beal Estate & Firhino 
Co. v. Canadian Iron Corpn. (N. B.) 
(1913), 13 E. L. It. 458 ; 14 D. L. B. 
752.— CAN. 

267 Hi . .] — Bortox v. Minister 

ok Mines (1892), 12 N. Z. L. It. 217.-- 

N.Z. 

267 iv. .1 — Downik v. Moray 

(Earl) (1825), 4 Sh. (Ct. of Sess.) 107 ; 
1 Fac. Coll. 1— SCOT. 

267 v. .] — Montgomery & 

Fleming v. Findlay (1853), 15 Dunl. 
(Ct. of Sess.) 853 ; 25 Se. Jur 499 ; 2 
Stuart, 519.- SCOT. 

267 vi. .] — An upper proprietor 

is not entitled to throw impurities, & 
especially artificial impurities. Into tbo 
stream, so as to pollute the water as it 
passes through the estate of a lower 
proprietor. — Buccleuch (Duke) r. 
Cowan (1866), 5 Mucpli. (Ct. of Sess.) 
214 ; 39 Sc. Jur. 152— SCOT. 

267 vii. .]— Dumfries Water- 
works Comrs. v. M’Cullouh (1874), 
1 B. (Ot. of Sess.) 975 ; 11 Sc. L. It. 
563.— SCOT. 

267 viii. .] — Moncreiffk v. 

Perth Police Comrs. (1886), 13 H. 
(Ct. of Sess.) 921.— SCOT. 

267 ix. .] — Oranoezicht Fs- 

tatf-s, Ltd. v. Cape Town Town 
Council (1906), 23 S. C. 297 ; 10 

C. T. R. 338.— S. AF. 
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6 . — Vurily and pollution: Sub-sects, 


temperature of the water which the pltf. used for 
condensing ; being of opinion that the evidence, 
exclusive of that as to the actual diminution in 
the working of the engine, showed a material 
interference with the quality of the water to 
which the pltf. was entitled under the demise ; & 
thai/ the question whether such interference was 
such as to give him a right to damages was one 
which he was not obliged to try. 

But so much of the motion as sought to 
restrain the defts. from diverting the water for 
then* new mill was directed to stand over, upon 
terms of the pltf. bringing an action ; tho pltf. 
having failed to si low that he had ever yet been 
deprived by the defts. of the quantity of water 
necessary for effectually supplying & working his 
engine, although if appeared from the evidence 
that he had great reason to fear that he would be 

?? “ e P rive( T — Tiffing v. Eckersley (1855), 2 
K. & J. 264 ; 69 E. R. 779. h 

A n nut at ion#:- Refd. Leech v. Schweder (1871), 9 Ch. Ann. 

PatUsHon Gilford (1874). L. II. 1 8 Eq. 

Davis n S "Sf 1 F b ' «73 ; Eva im v. 

PivTtmnlL 8 ' 27 W / 285 ; Bovonport Covim. v. 
r y r i^, b : ^vmjport 6c PiRtrlct Tram. Co. (1884). 62 
in/: 1 t 61 1 v. B olckow, Vaughan (1887), 34 Ch. D. 

him’ if" n kh p D1 /?o/ l 1 I }. Q ^ r ? c ? Co * v - Ballinger & Chelten- 

TS niinn! ‘e» / ' J 64 * Dickons v. National 

Telephono Co.. Nationai Telephone Co. v. Hythe Corpn. 

76 J; 1 • J57 ; Thornhill t\ Weeks, [1913] 1 Ch. 438 • 
Westhoughton U. D. C. r. Wigan Coal & Iron Co , [1919] 

1 Ch. 159 ; Sharp v. Harrison, [1922] l Ch. 502. 

270. •] Jt is quite clear that if the river 
when it reaches pltfs.’ works is polluted by the 
refuse thrown into it by defts. he has a right to 
be protected (Wood, V.-C.). — Lingwood v. Stow- 
MABKET Co. (1865), L. R. 1 Eq. 77, 336 ; 13 L. T. 

1 1 Jur. N. 8. 993 ; 14 W. R. 78. 

271. ~.] Where several manufacturers. 


274. Without proprietorship in stream.] 

Pltf. had occupied for many years a manufactory 
for worsted spinning on a stream, & claimed a 
right of having tho wator come to his works in a 
pure state. Deft, erected dye works on tho same 
stream, by which the water was polluted. Pltf. 
brought an action against deft. & recovered a 
farthing damages, & now applied for an injunction 
to restrain deft, from a continuous infringement 
of his rights : — Held: (1) a person may by long 
user acquire a right to the water of a stream free 
from pollution, though ho may have no proprietor- 
ship in the stream, & may acquire a right to pour 
polluted matter into a stream as against all new 
comers ; (2) a person having established his right 
at law is not, as a matter of course, entitled to an 
injunction, particularly where the injunction would 
not restore pltf. to the right ho has established, & 
where the act complained of may be compensated 
by pecuniary damages ; (3) in this case the 

evidence proved that, owing to the increase of 
polluting matter poured into the stream from 
other sources than that of the deft.’s works, pltf. 
never could be reinstated in his original rights ; 
the damage might be compensated by money ; & 
pltf. had been guilty of such an amount of acqui- 
escence as would disentitle him to an injunction. — 
Wood v. Sutctjffe (1851), 2 Sim. N. S. 163 ; 2L 
L. J. Ch. 253 ; 18 h. T. O. S. 191 ; 16 Jur. 75 ; 

61 E. R. 303. 

Aiinoiatums : — An to (2) Distd. A.-G. v. Bradford Cunti 
Proprietors (I860), L. K. 2 Eq. 71. Refd. A.-G. r. 
Kiugstou-on-Tluimes Corpn. (18(15), 12 L. T. 005. 

[•ewraUv, Refd. Croasley o. Light owlcr (1807), 10 L. T. 
438. 


, . . . . < ■■ — » w-1-LVi 1 1 1 UtMJL U t 1/ UJ. O, 

Having their works upon a stream, cause a nuisance 
to a riparian owner below them by discharging 
offensive matter into the stream, it is no answer, 
in an action for nuisance brought by the riparian 
owner against one of those manufacturers, for 
such manufacturer to say that the share lie con- 
tributed to the nuisance is infinitesimal & un- 
appreciable. The riparian owner is entitled to 
Have the water of the stream sent down to him in 
its original pure condition, <k has a light to take 
tne manufacturers in detail & prevent each one 
of them from discharging into the stream his 
contribution to that which becomes in the aggre- 
gate a grievous nuisance, & which causes the 
damage complained of.—- Blair Sumneh v. 

Kn t Kl m’ roi )EN . ^ Tbwaites v. Deakin (1887), 
51 T - ; 52 .T. I*. 327 ; 3 T. L. K. 757. 

n . am ’ , "j, ^ " rN( j (John) & Co. v. Bankier 

Distillery Co., No. 54, ante, 

273. — - ] — A riparian owner on the banks of 

a natural stream, whether he is or is not the 

ovv 7^T ,°f part of the bed of the stream, is 
entitled to the how of the water, past his land, in its 
natural state of purity, undeteriorated by noxious 
matter discharged into it by others. Any one so 
fouling the water infringes a right of property of 
the riparian owner, who can maintain an action 
against the infringer without proving actual 
damage, cc obtain an injunction to prevent the 
continuance of the injury. — J ones v, Llanrw«t 
Urhan Counci i,, [1911] 1 Ch. 333 ; 80 L. J. Ch. 
lO ; 103 L T 751 ; 75 J. P. 08 ; 27 T. L. It. 133 ; 
5 8ol. Jo. .125 ; 0 L. G. It. 222 ; s uhsequent pro- 
ceedings (1912), 70 J. P. Jo. 213. 

Arl (Tv U 1°’ *, R ; IT?®?]: wr L< £S don fhaicral Omnilms Co. 

Joiiet h» 8 l2 S l ii J r’ wm M en td. /fe 1’orter, Amphlott it 
i Jo® 8 Sr , rn ; lie. Roney, [1914] 2 K. B. 

529 ; Seal v. Turner, [I915J 3 K. B. 191. 


275. Stream originally artificial.] — Where 

one owner sues another for injury to his riparian 
rights by polluting a stream, it is not a conclusive 
answer that the stream was originally artillcial, 
for the circumstances under which it was made 
may show that the owners acquired riparian 
rights in it.— Sutclife v. Booth (1863), 32 
L. J. Q. B. 136 ; 27 J. P. 613 ; 9 Jur. N. 8. 1037. 

AiinotatiovS' Dbtd. Muwon v. Shrewsbury N Hereford By. 
(1871), 25 L. T. 239. Consd. Rameshur lVrshad Namin 
Snufh r. K°°nJ BHuui Paltuk (1878), 4 App. Gas. 121. 
Apld. Roberts v. Richards (1881), 50 L. J. Hi. 297 : Bnllv 
v. Clark N Morland, [ 1 902] 1 Ch. (U9. Refd. R. r. Darling- 
ton L. B. of Heal tli (1804), 5 I). & S. 515 ; Nuttall v. Brucc- 
vveJl (1800), 7 V . R. 2 Kxoh. 1 ; Holkor r. l'oritt (1873), 
L. R. 8 Ex eh. 107. 

276. Pollution of percolating water — Findng 

way to plaintiff’s supply — Stream.] — A . was 

possessor <fc occupier of an ancient mill lands 
adjoining, & carried on therein the business of a 
manufacturer of paper, which had from time 
immemorial been carried on in them. The mill 
& lands were situate in a valley at- tlu* foot of 
a range of hills sloping towards A- terminating 
in a tall precipitous rock abutting upon them. 
Inside this rock, & at the elevation of a few feet 
above the lands, was, from time immemorial, a 
natural cavern, & the water produced by the rain- 
fall on a portion of the hills ran by underground 
passages into it, &, after traversing the floor of 
the cavern in a defined stream, flowed by an under- 
ground passage out of tho cavern into an open 
natural basin in the lands of A., & from thence in 
an open & defined stream to the mill in a pure & 
unpolluted state. In the year 1857, B. became 
possessor & occupier of land & premises on the 
summit of the hills, at a higher elevation than the 
cavern, & worked on them a machinery for extract- 
ing from the soil minute particles of lead intermixed 
with it. In working this he constructed eight 
“ buddies,” or circular pits, in the surface of the 
ground, into which water was brought through 
artificial cuts. From these buddies polluted water 
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was discharged into drains communicating with 
two “ s wallets,” or natural rents existing from 
time immemorial in the limestone rock of the hills, 
A having an underground passage for water com- 
municating with an outlet, at which the water 
escaped in an open stream at their foot. The 
water passages from these two ewallets com- 
municated with the cavern: through which the 
polluted water flowed, A from thence mingled 
with the stream flowing through the cavern into 
the basin, A thence to A.’s lands A mill, whereby 
the water was fouled : — Held : an action for 
fouling the stream was maintainable by A. against 
B. — Hodgkinson v. Ennor (1803), 4 B. & S. 229 ; 
2 New Rep. 272 ; 32 L. J. Q. B. 231 ; 8 L. T. 451 ; 
27 J. P. 409 ; 9 Jur. N. 8. 1152 ; 11 W. R. 775 ; 
122 E. R. 440. 

Annotations : — Consd. F letch or v. Hylands & Horrocks (1 865), 

3 H. & C. 774. Apld. Ballard v. Tomlinson (1885), 29 
Oh. D. 115. Refd. Humphries v. Cousins (1877), 2 O. P. D. 
239 

277. Well.] — When a well is 

supplied with water which percolates through the 
earth, A does not How through any defined channel, 
although the owner of the well is not entitled to 
the water until it actually enters his well, the 
occupier of adjoining property will be restrained 
from using a cesspool therein in such a manner as 
to pollute the water coming through his property 
A supplying the well. — W omrrsley v. Church 
(1807), 17 L. T. 190. 

Annotation : — Apld. Ballard r. Tomlinson (1885), 29 Oil. D. 
115. 

278. .1 — Ballard v. 

Tomlinson, No. 7, ante. 

279 . As against non-rlparian grantee — 

From riparian grantor.] — Okmerod v . Todmorden 
Joint Stock Mill Co., Ltd., No. 16, ante. 

.] — See, also , Easements, Vol. XIX., pp. 

150, 157, Nos. 1071-1080. 


Sub-sect. 2. — Acquisition of Right to Pollute. 

A. Grant. 

280. General rule — Right to pollute subject 
matter of grant.] — Declaration for wrongfully 
throwing sand, st-ones, rubble A other stuff into a 
natural stream of water tlowing through pltf.’s 
lands, whereby the channel was obstructed & the 
water flowed over A upon the lands A destroyed 
their produce. Fifth plea : that defts. were the 
occupiers of lands near to A above pltf.’s lands A 
of a t in mine situate within the lands of defts. ; A 
that defts. A all other occupiers of the lands A 
tin mine of defts., for twenty years, etc., enjoyed 
as of right A without interruption, the right from 
time to time as occasion required, at their free 
will A pleasure, of working the tin mine A winning 
therefrom tin A tin ore, A in the course of so work- 
ing A winning the same, of washing away, by means 
of the stream of water in the declaration mentioned, 
where the same flows through the lands A tin mine 
of defts., the sand, stones, rubble A other stuff 
which were dislodged or severed in the course of 
ho working the tin mine, A of casting A throwing 
from A out of the tin mine the sand, stones, 
rubble A other stuff into the said stream where the 
same flows through the land, A tin mine of defts., 
A of having the same washed, A carried away by 
the flow of the stream towards the sea, to that 
part of the channel of the stream which is situated 
within the lands of pltf., as to the lands A tin mines 


of defts. appertaining, A for the more beneficial 
enjoyment thereof, etc. The plea then justified 
the acts complained of in the exercise of the above 
right. The sixth plea alleged an. enjoyment of the 
right for forty years. The eighth plea stated that 
the land of pltf. A the land A tin mine of defts. A 
the channel of the stream were within the Stan- 
naries of Cornwall A subject to the customs of the 
said Stannaries, A that there was an immemorial 
custom for the tinners A miners within the 
Stannaries, working A winning tin A tin ore from 
any tin mine near to a stream of water flowing 
by such mine, to wash away in such stream the 
sand, stones, A rubble which should become dis- 
lodged in the course of working the mine, A cast 
the same into the stream, etc. The ninth plea 
stated that defts. A other occupiers of the land 
wherein the tin mine of defts. is situate, for 
twenty years, etc., enjoyed as of right, A without 
interruption, the right from time to time as 
occasion required, at their free will A pleasure, 
of using the stream where the same flowed through 
the lands of defts., for the purpose of getting such 
minerals as they might desire A be able to get 
therefrom A for washing away the sand, stones, 
rubble A other stuff which it might be necessary 
to dislodge in the course of so getting the minerals 
A of having the same washed away by the water 
of the stream, etc. The tenth plea alleged an 
enjoyment of a similar right for forty years. The 
twelfth plea alleged an immemorial custom for 
miners within the Stannaries, working A winning 
tin A other minerals A things capable of being dug 
or won from any mine situate near a stream of 
water, to wash away by means of such stream the 
sand, stones, rubble A other stuff which should 
become dislodged in the course of working the mine, 
etc. On demurrer to these pleas : — Held : the 
fifth, sixth, ninth A tenth pleas were good, since 
the right claimed in those pleas might be the 
subject-matter of a grant ; the eighth A twelfth 
pleas were also good, for the custom alleged in 
those pleas was not indefinite or unreasonable, 
the user being limited to the necessary working of 
the mine. — Farlyon v. Lovering (1857), 1 

H. A N. 784 ; 20 L. J. Ex. 251 ; 28 L. T. O. S. 
350 ; 5 W. R. 347 ; 150 E. R. 1417. 

Annotations: — Reid. Rogers v. Taylor (18571, 26 L. J. Ex. 
203 ; Cl aved r. Martyn (1805), 19 C. B. N. S. 732. 

281. Grant implied from nature of business.] — 

S. the owner in fee of two mills, in 1855 leased one 
to P., who used it as bleaching works, a drain 
partly covered A parily open carrying off the 
water, etc., used in the works into a stream from 
three hundred to four hundred yards distant, on 
which a little lower down the other mill was 
situate ; this discharge of refuse took place about 
seven times a fortnight. In 1858, by arrangement 
between 8., P., A deft., P. surrendered his lease, A 
8. granted a new lease to deft, of the premises 
late in P.’s occupation ; deft, being described in 
the lease as “ bleacher,” A there being a clause in 
it that all buildings erected by deft, for the purpose 
of bleaching should be the property of 8. at the 
end of the term. In 1859 pltf. purchased the fee 
in both mills. Deft, carried on the business of a 
bleacher, A used his premises as P. had done, the 
premises, including the drain, remaining precisely 
as in P.’s time. Pltf. occupied the other mill 
himself, A used it as a paper mill, A brought an 
action against deft, for fouling the stream by 
discharging the refuse into it : — Held : the lease 
might be explained by the state of the premises A 


PART I. SECT. 6, SUB-SECT. 2.— A. 

f . Hight of proprietor who has granted 
feu to distillery — To complain of pol- 


lution — Liability of vassal for nui- 
sance — Whether vassal exonerated if 
business could not be carried out without 


pollution.) — Seafield v. Kkmp (1899), 
1 F. (Ot. of Sees.) 402 ; 36 Sc. L. It. 
363 ; 6 S. L. T. 289.— SCOT. 
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Sect. 6. — Purity and pollution : Sub-sect. 2, A B. y 
C. D. ; sub-sect. 3, A. (a).] 

the mode in which they had been used at the time 
it was granted ; & by the lease, thus explained, 
there was an implied grant by 8. to deft, of the 
right to use the drain & stream in the manner he 
had ; & consequently pltf., who stood in S.’s 

place, could not maintain the action. — Hall v. 
Lund (18(13), 1 H. & C. 676 ; 1 New Rep. 287 ; 32 
L. J. Ex. 113 ; 7 L. T. 692 ; 9 Jur. N. S. 205 ; 11 
W. R. 271 ; 158 E. R. 1055. 

Annotations : — Expld. Pwllbach Colliery Co. v. Woodman, 

11915J A. C. 634. Consd. Schwann r. Cotton, [1916] 2 Ch. 

120. Refd. Birmingham, Dudley & District Banking Co. 

v. Ross (1888), 38 Ch. D. 295. Mentd. Bolden v. Bastard 

(1865), 7 B.&S. 130 ; Thomas v. Owen (1887), 20 Q. B. D. 

225. 

282. Power of sanitary authority to grant.] — 

Liverpool Corpn. v. Coghill (H.) & Son, No. 291, 
post. 

B. Prescription . 

283. Prescription In right of business.] — Wood 
v. Sutcliffe, No. 274, ante. 

284. .] — Count by the owner of a mill on 

the river C., which mill of right ought to be 
supplied with a flow of water from a mill pool on 
the C., against the owner of works higher up the 
stream, for placing cinders, etc., at his works, so 
as to fall into the stream of the C., whence they 
were carried down into pltf.’s mill pool & filled it 
up, to the obstruction of his right to water. Plea : 
that the occupiers of deft.’s works had, for more 
than twenty years of right placed cinders, etc., the 
refuse of their works, on the banks of the stream 
& in its channel ; & that the cinders, etc., com- 
plained of were such refuse, so placed. The issue 
on this plea having been found for deft. : — Held : 
the plea was bad, non obstante veredicto , as not 
showing that deft, had, during twenty years, of 
right caused the refuse to go into pltf.’s pond ; 
as, till the occupiers of the mill sustained some 
damage from deft.’s user, no right as against them 
began to be acquired. — Murgatroyd v. Robinson 
(1857), 7 E. & B. 391 ; 26 L. J. Q. B. 233 ; 29 
L. T. O. 8. 63 ; 3 Jur. N. S. 615 ; 5 W. R. 375 ; 
119 E. R. 1292. 

A n nolat ion : — Refd. Clark v. Somersetshire Drainage Comrs. 

(1888), 36 W. R. 890. 

285. Effect of increased size of business.] — 

To an action for polluting a stream, & impreg- 
nating it with noxious substances, whereby pltf.’s 
cattle were unable to drink the water, deft, 
pleaded an immemorial right to use the water of 
the stream for the purposes of his trade of a tanner 
<fc fellrnonger, & returning it polluted to the stream 
when so used, & also prescriptive rights for tw'enty 
& forty years respectively. Pltf. new-assigned 
“ that he sued not only for the grievances in the 
pleas admitted <te attempted to be justified, but 
for that the deft, committed the grievances over 
& above what the defences justified.” At the 
trial, it appeared that deft. & his father & grand- 
father had for a long series of years carried on the 
business of tanners at the place in question, using 
the water of the stream as they wanted it ; but 
that, within the last twelve years, the tannery 
business had been considerably enlarged, & the 
business, <te consequently the pollution of the 


stream, increased fourfold. Without leaving any- 
thing to the jury, the judge ruled that deft, was 
entitled to a verdict on all the issues except the 
first & second : — Held : whether the pleas were to 
be understood as claiming an immemorial or a 
prescriptive right, not limited to the purposes of 
the tannery, or the more limited right to use the 
water for the purposes of the business as carried 
on more than twenty years ago, the verdict was 
not warranted by the evidence, & the new- 
assignment was well pleaded. — Moore v. Webb 
(1857), 1 0. B. N. S. 673 ; 28 L. T. O. S. 270 ; 140 
E. R. 277. 

Annotation : — Refd. Clarke v. Somersetshire Drainage 

Comrs. (1888), 57 L. J. M. C. 96. 

286. Prescription to discharge sewage — Right of 
local authority.] — Evans v. Birmingham Corpn., 
No. 321, post. 

287. .] — The L. local board, con- 

stituted under Public Health Act, 1848 (c. 63), 
carried the whole drainage of the town of L. into 
the adjacent river, a small stream which, im- 
mediately below the town, flowed for three miles 
through pltf.’s lands on both sides Pltf. was 
also seised of a mill upon the stream. The 
quantity of sewage matter thrown into the stream 
was greatly increased, the population of the town 
having increased nearly one-half, & the extent of 
sewers from 250 yards in 1848 to 10,500 yards in 
1855 ; besides other evidence of that, it appeared 
that sheep could no longer be washed there, that 
the fish were all dead, & that the exhalations were 
noisome. Pltf. had been in correspondence with 
the board on the subject of remedying the nuisance 
until Sept. 19, 1855, which was the date of the last 
communication in which they held out hopes of 
doing so. The bill & information was bled on 
Jan. 15, 1856: — Held: (1) the practice, long 
previous & up to 1848, of a few houses in the town 
to drain into the river, afforded no ground for the 
local board setting up a prescriptive right, A the 
local board, as a modern corpn., could claim no 
prescriptive rights ; (2) the stream was a private 
stream, the property of pltf., he had private 
ground of complaint to support the bill, as well as 
the public nuisance on which to found the informa- 
tion ; & the board had no rights, except with his 
consent, under sect. 145 of the Act ; (3) there was 
no such laches on the part of pltf. as to prevent him 
from having relief on an interlocutory application. 
— A.-G. v. Luton Local Board of Health 
(1856), 27 L. T. O. S. 212 ; 20 J. P. 163 ; 2 Jur. 
N. S. 180. 

Anruttaiimis : — As to (1) Refd. A.-G. r. Birmingham B. C. 

(1858), 4 K. & J. 528. As to (3) Refd. A.-G. v. Kingston- 

upon -Thames Corpn. (1865), 11 Jur. N. 8. 596 ; A.-G. v. 

Halifax Corpn. (1869), 17 W. R. 1088. 

288. .] — A.-G. v. Barnsley Corpn., 

[1874] W. N. 37, L. C. & L. JJ. 

289. .] — Goldsmtd v. Tunbridge Wells 

Improvement Comrs., No. 380, post. 

290. .] — Stamford Brook, which formed 

the western boundary of the metropolitan area, 
was, by the Metropolis Management Act, 1855 
(c. 120), vested in the Metropolitan Board of 
Works as part of the system of metropolitan 
sewers. At that time four cottages which stood 
on the western side of the brook, & outside the 
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g. Twenty years user.] — Kemble : 
the right to foul stream could not be 
acquired by defts. by a user of twenty 
years. — V an Esmond v. Sea forth 
Corpn. (1883), 6 O. H. 599 — CAN. 

h. .] — To establish a prescrip- 
tive right under 10 Edw. 7, e. 34, 
s. 35, twenty years’ uninterrupted URer 
as of right immediately prior to the 


bringing of the action must be proven. 
— Hunter v. Richards (1912), 22 
O. W. R. 408 ; 3 (). W. N. 1432 : 26 
O. L. R. 458 ; 5 D. L. R. 1 1 6.— CAN. 

289 i. Prescription . to discharge sew- 
age.] — There can be no prescriptive 
right to pollute a Rtroam by the dis- 
charge of sewage in such a manner & 
to such an extent as to be injurious 
to public health. — Blackbuune v. 


Somers (1879). 5 L. R. Ir. 1.— IR. 

k. Prescription based on unlawful 
acts cannot be supported.]—-' Traill v. 
M’Allisteu (1890), 25 L. R. Ir. 524 — 

IR. 

l. Proof of right.] — Whore it was 
proved that the person claiming a pre- 
scriptive right to pollute a stream had, 
during the period of user which he set- 
up as establishing his right, supplied 
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metropolitan area, were drained into the brook. 
Subsequently the brook was covered & converted 
into a main drain, an 18 -inch pipe being branched 
to receive the drainage of the four cottages. The 
owners of the four cottages subsequently erected 
twenty-nine new cottages & other buildings on 
the western side of the drain, & proceeded to 
make use of the 18-inch pipe to discharge the 
sewage from these new erections into the metro- 
politan drain. On an application by the Metro- 
politan Board of Works for an injunction to 
restrain the user of the 18-inch pipe to the four old 
cottages, the judge granted the injunction, on the 
ground that the Board of Works had no power to 
extend the benefits of the metropolitan drainage 
system to persons outside the metropolitan area : — 
Held : as defts. could not allege a prescriptive 
right to discharge sewage into the brook or a drain, 
the injunction was rightly granted. — Metro- 
politan Board of Works v. London & North 
Western Ry. Co. (1881), 17 Oh. T>. 210; 50 
L. J. Oh. 409 ; 44 L. T. 270 ; 29 W. R. 093, 0. A. 

Annotations : — Consd. A.-G. v. Acton L. Tl. (1882), 22 Oh. D. 

221 : Islington Vestry r. Hornsey U. (?., [11)00] I Oh. 695. 

Reid. L. 0. 0. v. Acton U. J). (\ (li)00), 17 T. L. It. 157. 

291. Enjoyment must not be secret or unknown.] 

— (1) Pltfs. were a sanitary authority, & for more 
than twenty years before action brought defts. 
had discharged into pltfs.’ sewers the waste 
liquors from their borax works. This effluent 
contained borax in solution. Pltfs. utilised part 
of the area under their control for a sewage farm 
on which various crops were raised, <to they alleged 
that this noxious effluent had injuriously affected 
their farm & the crops thereon. There was 
evidence that the discharge from defts.’ works 
was intermittent, As as a rule made at night. As 
neither pltfs. nor tlieir predecessors had notice of 
it. No perceptible damage to the crops on the 
farm had been noticed prior to 1908. Defts. 
claimed a prescriptive right to continue the dis- 
charge of their effluent & denied that it was 
noxious or caused any injury to the farm. In an 
action by pltfs. claiming an injunction to restrain 
defts. from continuing the discharge of this 
noxious chemical solution : — Held : as the enjoy- 
ment of the alleged easement had been secret A 
unknown <fc unsuspected by pltfs. or their pre- 
decessors, it was not of such a character as would 
establish a prescriptive right. 

(2) Qu. : whether it was competent for a 
sanitary authority, having regard to its statutory 
obligations to deal effectively with sewage, to 
make such a grant as was implied by the pre- 
scriptive right here contended for.* — L iverpool 
Oorpn. v. Ooghill (II.) & Son, [1918] 1 (’ll. 307 ; 
87 L. J. Ch. 180 ; 118 L. T. 330 ; 82 .T. P. 129 ; 
34 T. L. R. 159 ; 10 L. G. R. 01. 

See, also , Easements, Vol. NIX., pp. 157, 158, 
Nos. 1083-1092. 


C. Custom. 

292. Pollution in course of trade — Tin mining.] — 

Carlyon v. Lovering, No. 280, ante. 

293. Discharge of sewage.] — Evans v. Bir- 
mingham Corpn., No. 321, post. 

294. .] — The ct. will restrain the members 

of a highway board, being the local authority for 
carrying out the provisions of the Nuisances 
Removal Acts, from allowing any fresh communi- 
cation to be made with a sewer constructed by 
their predecessors in office which occasions a 
nuisance to the inhabitants of the adjoining parish 
by draining into a stream flowing through such 
parish, although from the limited nature of their 
powers, no order can bo made against the board 
which will have the effect of compelling them to 
abate the nuisance altogether by stopping up the 
sewer, & ceasing to drain into the stream. 

It has been decided, both at law & in this ct., 
that no x )eIson is entitled, on the ground of 
ancient custom or privilege, to collect a mass of 
sewage matter, A pour it in, at one point, into a 
stream in such a quantity, that the river cannot 
dilute it, on its passage down to the lower riparian 
proprietors, as the effect of such an act is to 
create an evil which must be illegal, being such as 
no custom can authorise (Page Wood, V.-C.). — 
A.-G. v. Richmond (1806), L. R. 2 Eq. 306 ; 35 
L. J. Ch. 597 ; 14 L. T. 398 ; 30 J. P. 708 ; 12 
Jur. N. 8. 544 ; 14 W. R. 686. 

.1 n notations : Consd. A.-G. &r Dominos v. Basingstoke 

Corpn. (187G), 45 L. J. Oh. 726. Reid. A.-G. v. Dorking 

Union Urdus. (1882), 20 Ch. D. 595. 

I). Statute. 

295. Reasonable exercise of statutory rights — 
Protection of private rights.] — Edinburgh Water 
Trustees r. Nommerville & Son, No. 55, ante. 

Discharge of sewage.] — See Sub-sect. 4, post. 

Sub-sect. 3. — Prohibition of Pollution. 

A. Hirers. 

(a) In General. 

296. Rivers Pollution Prevention Act, 1876, 
(c. 75) — Pollution by “ solid ” matter — What is 
“solid” matter.] — Above Act, sect. 2, prohibits 
the putting, or causing or knowingly permitting 
to be put, or to fall into any stream so as to pollute 
its waters, “ any putrid solid matter,” & by sect. 20 
of the Act “ solid matter ” shall not include par- 
ticles of matter in suspension in water. By sect. 17 
the Act “ shall not apply to or affect the lawful 
exercise of any rights of impounding or diverting 
wafer.” Deft, owned weaving sheds, worked by 
steam power, on the bank of a river, & he had, for 
the purposes of his business, for many years prior 
to the passing of the Act lawfully exercised the 
right of diverting water from the river by means 


certain riparian proprietors below him 
with pumps to enable thorn to obtain 
water otherwise than from the stream. 
Sc correspondence between him & the 
local board of health indicated that he 
did not, throughout the period, claim 
a right to do what he was doing : — 
Jfeld : no prescriptive right had been 
established. — C lark v. Hopkins (1898), 
17 N. Z. L. H. 201.— N.Z. 

m. Time immemorial.] — Inverness 
Magistrates v. Skinners op Inver- 
ness (1804). 13 Fftc. Coll. 306 — SCOT. 

n. Right of inferior heritor to 
object.] — The right of an iuferior 
riparian proprietor to object to tho 
pollution of a running stream is 
defined by the use enjoyed by the 
superior heritor for the prescriptive 


period. — H ome v. Dunsk Pot ice 
Comks. (1882), 9 H. (Ct. of Boss.) 924 ; 
J 9 Sc. L. U. 676.— SCOT. 

o. Duly to use water — In manner 

acquired by prescription .] — A riparian 
proprietor who has a, prescriptive right 
to take, in a particular wuv, water 
from a river, & to return such water 
to tho river in a polluted condition, 
is not entitled to take the water in any 
other way or place, nor uso even his 
common law right of taking it in such 
a way as to add to tho pollution of 
the stream. — M*Jntyrk Brothers v. 
M‘Gavin, [1893] A. C. 268 ; 20 It. 

(Ct. of Sess.) (H. L.) 19 : 30 Be. L. It. 
941 ; 1 S. L. T. 110— SCOT. 

p. Right of mincowner.] — A mine- 
owner is not, apart from contract or 


proscriptive right, entitled to discharge 
into a stream water ruined from the 
mino by artificial means. — Young 
(John) & Co. v. Bankier Distillery 
Co. ( 1 893), 20 It. (Cl. of Bess.) (H. L.) 
76 : 30 Be. L. It. 961 ; 1 S. L. T. 201.— 
SCOT. 

PART I. SECT. 6, SUB-SECT. 2.— D. 

q. Apart from statute & prescrip- 
tion pollution illegal.] — Bouton v. 
Minister of Mines (1892), 12 N. Z. 
L. 11. 217.— N.Z. 

PART I. SECT. 6, SUB-SECT. 3. ~ 

A. (a). 

r. Rivers Pollution Prevention Act, 
1876 (c. 75), s. 16 Streams “mainly 
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Sect. 6 . — Purify arid pollution : Subs ret. 3, A. (a).] 

of a goit & dealing with the same in the following 
manner. The water so diverted being full of 
substances discharged into the stream from paper 
manufactories, not belonging to deft., higher up 
the stream, it had, before it could be used by deft, 
for the purposes of his business, to be impounded 
in a reservoir & allowed to settle. Whilst it was 
so impounded, the substances contained therein 
sank to the bottom, &, after about three days, 
became putrescent in the form of sludge. The 
water at the top when thus cleared was taken 
from the reservoir <fe used for condensing & boiler 
purposes. Once a week the reservoir was cleaned 
by opening the sluice gates into the river, & 
allowing the water to flow through the reservoir 
& out into the stream, carrying with it the sludge 
deposited in the reservoir. The effluent water as 
it went into the stream through the sluice-gates 
contained 97*0 per cent, of water & 2*4 per cent. 
of solid matter : — Held : (1) the solid matter when 
it entered the stream from the reservoir was “ in 
suspension in water ” within sect. 20 & therefore 
not “ solid matter ” within sect. 2 of the Act ; 
(2) assuming that what was put into the stream 
was “ solid matter ” within sect. 2, deft, was pro- 
tected by sect. 17 & therefore not liable to be 
proceeded against under the Act. — River Kibble 
Joint Committee v . ITalliwell, Samp: v. Suor- 
ROCK, [1S99] 2 Q. K. 385 ; 08 L. .1. Q. B. 984 ; 
81 L. T. 38 ; 03 J. P. 708 ; 48 W. K. 22 ; 15 
T. L. B. 455, C. A. 

Annotation : — .is to (1) Apld. West. Hiding of Yorkshire 

Rivers Board r. Raw son (1903), 89 L. T. 303. 

297 . - — — Saving in favour of lawful right to 
impound or direct.] — Kiver Kibble Joint Com- 
mittee v. If alli well, Samp: v. Siiorrock, No. 290, 
atde. 

298 . — — What is a “stream.”] — Water from 
a spring or source above deft’s, mill was conveyed 
thereto by a channel, & was caught & accumulated 
by (lefts, in a reservoir above such mill. After 
being used in such mill it was discharged in a 
channel in a polluted state. After leaving the 
mill the water so polluted ran past certain cottages 
into a stream so into a river. Many cottages 
emptied their sewage into the channel until 1892, 
when a sewage scheme was put into operation, & 
at the present time two cottages discharged their 
slop water, <N& three small watercourses fell into 
the channel below t he mill '.— Held : the channel 
was a “ stream ” within above Act, s. 20. — West 
Riding op Yorkshire Rivers Board v. Preston 
& Sons (1904), 92 L. T. 24 ; 09 J. P. 1 ; 3 Tv. G. R. 
289, D. C. 

Annotations Refd. West Riding of Yorkshire Rivers 

Board v. Butterworth A' Roberts (1008), 72 J. 1\ 193 ; 

A. -CL v. Lewes Corpn., [11)1 l] 2 Oh. 405. 

299 . .] — Reaps, applied for an order 

to restrain applts. under above Act, “ to abstain 
from causing to fall or llow or to be carried into ” 
certain streams which flow through or by certain 
parishes in the county of Lanark & within reaps.* 
district “ any solid or liquid sewage matter.” 
Applts, alleged that the burns & streams in ques- 
tion were not “ streams ” within the meaning of 
the Act, in respect that at the date of the passing 
of the Act they were mainly used as sewers. There 
was a definite finding in fact that the appellants 
discharged all their sewage into the burns in 
question '. — Held : the burns in question were 


“ streams ” & not “ watercourses mainly used as 
sewers ” within above Act. 

The obvious policy & tho obvious effect of the 
Act is to stop the pouring of foul water into a 
stream, but it excuses this being done in certain 
circumstances, as for example if it was being done 
as long ago as 1876, & the best practicable means 
are now used to render it harmless (Lord Lore- 
burn, C.). — Airdrie Magistrates v. Lanark 
County Council, Coatbridge Magistrates v. 
Lanark County Council, [1910] A. C. 286 ; 79 
L. J. P. C. 82 ; 102 L. T. 437, H. L. 

300 . Grounds for making prevention order — 

Existing state of pollution of stream.] — Above Act, 
s. 3, provides that “ every person who causes to 
fall or flow or knowingly permits to fall or flow 
or to be carried into any stream any solid or 
liquid sewage matter . . . shall be deemed to have 
committed an offence against this Act.” In an 
action for an order requiring defts to abstain from 
polluting a stream : — Held : the principle to be 
applied by the ot. in exercising its discretion as 
to the making of an order in such a case is that 
regard must not be had to the amount of pollution 
already in the river, but that if, from a particular 
place, there is sent into the river a quantity of 
polluting matter which exceeds the minimum of 
which the law will not take heed, pltfs. are entitled 
to an order. — S taffordshire County Council v. 
Seisdon Rural District Council (1907), 96 
L. T. 328 ; 71 .T. P. 185 ; 5 L. G. R. 347, D. C. 

301 . Whether effective against prescriptive 

claims.] — Manufacturers caused polluting liquid to 
flow from their factory into a sewer which dis- 
charged into a stream. The sewer existed at the 
date of the passing of abovo Act & was vested 
in <fc under the control of the local sanitary autho- 
rity. The manufacturers used no means to render 
the polluting liquid harmless : — Held : even 
assuming that there was a prescriptive right to 
discharge their polluting liquid into the sewer, 
the manufacturers had committed an offence 
under sect. 4 of the Act by discharging into a 
sewer through which the liquid found its way into 
the stream. — B utterworth v . West Riding of 
Yorkshire Rivers Board, [1909] A. C. 45; 78 
L. ,T. K. B. 208 ; 100 L. T. 85 ; 73 ,T. P. 89 ; 25 
T. L. R. 117 ; 7 L. G. R. 189, H. L. ; affcf. S. C. 
tub tiom. West Riding of Yorkshire Rivers 
Board r. Butterworth & Roberts (1908), 98 
L. T. 789, C. A. 

Annotations : — Refd. Titter! on v. KingHbury (Collieries (1011), 

ft L. O. It. 105 ; Went Riding of Yorkshire Rivers Board 

r. Linth waite U. O., 1 101 4 J 2 K. B. 13. 

302. — On Oct. 5, 1920, pltf., a 

riparian owner of a mill & premises situate on the 
banks of a natural stream, commenced an action 
against the owners of bleaching & dyeing works 
higher up on the same stream, for an injunction 
to restrain defts. from a continued pollution of the 
waters of the stream. The main defence was a 
plea of a prescriptive right to pollute, enjoyed as 
of right for twenty years, alternatively, a right by 
virtue of a lost grant. For some years during 
the prescriptive period claimed a predecessor of 
pltf. was a feme covert who had married in 1884 
& her husband died in 1909: — Held: tho pre- 
scriptive easement claimed being contrary to the 
provisions of above Act, ss. 3, 4, no lost grant 
could be presumed ; therefore, pltf. was entitled 
to an injunction to restrain defts. from discharging 


used as a sneer.” J — Portobello 
Magistrates v. Edinburgh Magis- 
trates (1882), 10 R. (Ct. of Hess.) 
130 ; 20 8c. L. R. 92.— SCOT. 

t. Effect of. 1 — Midlothian 

County Council v. Pumpherston Oil 


Co., Ltd. (1904), C F. (Ct. of Sphh.) 387. 

— SCOT. 

a. Validity of defence of 

rendering pollution harmless. 1 — A local 
authority empowered to enforce Rivers 
Pollution Prevention Act, 1876, ss. 


4 & 16 brought, an action against 
defts. averring that they were dis- 
charging into a river polluting liquids 
& were thereby committing an offence 
against the Act, s. 4, & praying for 
decree ordaining defenders to abstain 
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into the stream any noxious liquids so as to pollute 
the water of the stream running through or past 
pltf.’s land, to the damage or injury of the owners 
or occupiers of the same ; A an inquiry would be 
directed as to damages. — H ulley v . Silver- 
springs Bleaching Co., [1922] 2 Ch. 268 ; 91 
L. J. Cli. 207; 126 L. T. 499; 86 .T. P. 30; 
66 Sol. Jo. 195. 

303. Liability of local authority — “ Causing 

or permitting ** pollution.] — Proceedings may be 
taken against a local sanitary authority under 
above Act, s. 4, for causing or permitting polluting 
liquid proceeding from a factory or manufacturing 
process to fall or flow or be carried into a stream. 
— West Riding of Yorkshire Rivers Board v. 
Lintiiwaite Urran Council, [1915] 2 K. B. 436 ; 
84 L. J. K. B. 793 ; 112 L. T. 813 ; 79 J. P. 280 ; 
31 T. L. R. 154 ; 59 Sol. Jo. 331 ; 13 L. (4. R. 
301, C. A. 

Annotation : Mentd. It. v. Cheshire County Court Judge N 

United Son. of Boilermakers, Ex p. Malone, [1921 ] 2 K. 11. 

694. 

304. Land Drainage Acts — Whether effective 
against prescriptive claims.] — B. A his predeces- 
sors, in using a paper mill, had for sixty years 
fouled a stream adjoining : — Held : he was not 
liable to the penalty imposed by L and Drainage 
Act, 1801 (c. 133), s. 58, being exempted by the 
proviso. — Birt v. Monmouthshire Sewers 
C -OMR s, (1871), 36 J. P. 181, C. C. R. 

305. .] — In 1832 applts. came into 

possession of a certain factory, A then commenced 
the business of fellmongors A manufacturers of 
sheepskin rugs, which they carried on down to 
1852, A during this period the refuse of the fell- 
mongery A sheepskin factory was discharged into 
a certain stream, which was an arterial drainage 
within the jurisdiction of resps. In 1852 the 
business of tanners was added, A the refuse from 
the tanyard was in addition to the oilier refuse, 
discharged into the stream. In 1878 applts. 
altered their premises, A began the manufacture 
of leather boards, A the washings from such new 
factory, which were different in character from 
those before discharged, were from A after 1878 
poured into the stream ; no refuse of tannery or 
fellmongery was then poured in, but only the 
washings of the dyes used to colour the leather 
hoards. Such washings were not so foul in degree 
as the washings from the factory before 1878. 
Applts. W'ere summoned by resps. for causing or 
permitting these washings of the leather board 
manufactory to flow into the stream, A w r erc con- 
victed A fined. The resps. contended that the 
pouring into the stream the refuse of the fell- 
mongery A sheepskin manufactory from 1832, 

A the refuse of the tnnnerv from 1852, did not confer 
the right to pour into the stream the refuse A 
washings from the leather board manufactory 
opened in 1878, either under the Prescription Act, 
1832 (c. 71 ), or at common law. Applts. contended 
that they had proved a legal prescriptive right to 
cause such washings to flow into the stream : — 
Held : the conviction was right, as applts. had 
not, at the passing of Land Drainage Act, 1861 
(c. 133), the right to pour into the stream the 
refuse A washings of their leather board manu- 
factory, A the fact that they had poured other 
refuse & washings into the stream since 1832 did 
not give them such right, although those washings 
were less foul than those formerly poured into the 
stream. — C larke v . Somersetshire Drainage 


| Comrs. (1888), 57 L. J. M. C. 90 ; 59 L. T. 070 ; 
36 W. R. 890; 4 T. L. R, 539; 52 J. P. Jo. 308, 
D.C. 

306. Local navigation Act — “ Wilful ” discharge 
— Discharge in course of business.] — A local Act, 
which was passed for improving the navigation of 
certain rivers, enacted that, “ if any person or 
persons shall wilfully throw any soil . . . into any 
part of the said rivers ... or of any drains, 
trenches, or watercourses thereunto belonging, 
every such person shall for every such offence 
forfeit ” a sum of money. Applt. was a tanner, 
haying premises on a small natural stream at a 
point about four miles from one of the riveis, 
into which it flowed at a place where that river 
was navigable ; in the course of his business he 
discharged refuse from his works into the natural 
stream ; ho was convicted by a stipendiary magis- 
trate of an offence against the foregoing enactment : 
— Held: (1) the words “drains, trenches, or 
watercourses thereunto belonging ” applied only 
to artificial streams, made for the purpose of im- 
proving the navigation of the rivers, A did not 
apply to natural streams, A therefore the convic- 
tion was wrong ; (2) inasmuch as applt. discharged 
the refuse in the course of his business, he did not 
“ wilfully ” throw it into the stream within the 
meaning of the statute. — Smith v . Barnham 
(1876), 1 Ex. D. 419 ; 34 L. T. 774 ; 40 J. P. 710. 

Annotation : — Consd. High Wycombe Corpn. v. lliver 

Thames Conservators (1898), 78 L. T. 463. 

307. Drains, trenches or watercourses 

belonging to river.] — Smith v . Barnham, No. 300, 

ante. 

308. Private Act — Saving In favour of existing 
right to pollute.]- A private Act of Parliament 
enacted that “No person shall without the consent 
of the comrs. . . . open any new drain or other 
work into any of the drainage works of the comrs. 
... A no person shall cause any filthy or un- 
wholesome water, or washings of manufactories 
or mines, or other foul or poisonous liquid to flow 
into any watercourse within the jurisdiction of 
the comrs.,” A imposed penalties for the violation 
of the prohibitions. The sect, contained a proviso 
that “ this section shall not apply to any person 
having a legal right to cause such water, w T asliing 
or liquid as aforesaid to flow 7 into any existing river, 
stream or watercourse.” Before A at the time of 
the passing of the Act the sewage of a town flowed 
into a tidal river w r ithin the jurisdiction of the 
comrs. The urban sanitary authority proposed 
to remodel their system of drainage, A to make 
a new outfall into the river, in place of those 
previously existing :—IIeld : assuming the tidal 
river to be a watercourse within the meaning of 
the Act, the case fell within the above-mentioned 
proviso, A the comrs. had no pow 7 er to prevent 
the carrying out of the new drainage works. The 
exemption in the proviso is not to be restricted to 
the precise amount or manner of pollution going 
on at the time of the passing of the Act. — 
Somersetshire Drainage Comrs. v . Bridgwater 
Corpn. (1899), 81 L. T. 729, H. L. 

Annotation : — Reid. Foster r. Warblington V. C. (1906), 75 

L. J. K. B. 514. 

309. Liability of local authority — “ Causing 

or suffering pollution.’*] — By an agreement made 
between the predecessors of applts., the local 
board, A the owner of a margarine factory, it was 
agreed that the owner of the factory, subject to 
certain conditions, should be entitled to discharge 


from causing such pollution „ respect- that they wore using every entirely constructed after the passing 

whoso works were entirely constructed reasonably practicable & available of the Act. — Midlothian County 

after the passing of the Art founding means of rendering the pollution harm- Council t». Pumpherston Oil Co., 

on sects. 6 & 10 of the Act, pleaded that less. The ct. repelled this plea as Ltd. (1904), 6 F. (Ct. of Sess.) 387. — 

they >vero entitled to absolvitor in Irrelevant, defenders* works having been SCOT. 
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Sect. 6. — rarity and 'pollution : Sub-sect . 3, A. (a) 
(6), R., 6*., D. & E. ; sub-se ct. 4, A.] 

the liquids A effluent from the factory into the 
sewers of such board. A sewage farm, owned by 
the board, became vested in applts., A, owing to 
a breach of the agreement by the factory owner, 
the soil of the farm became clogged A rendered less 
capable of filtering the sewage in applts.’ district. 
By reason thereof sewage A other offensive matter 
flowed into the river B. from applts.’ sewage 
works : — Held : applts. “ caused or suffered to 
flow or pass ” sewage A other injurious matter into 
the river B. within Middlesex County Council Act, 
1898 (c. cci), s. 13 (1). — Southall Norwood 
Urban District Council v. Middlesex County 
Council (1901), 83 L. T. 742 ; 05 J. P. 215 ; 49 
W. R. 376 ; 17 T. L. R. 208 ; 45 Sol. Jo. 241, D. C. 

310. Pollution by “ solid ” matter.] — 

West Riding of Yorkshire Rivers Act, 1894, 
(c. clxvi), s. 5, makes it an offence for any person 
to put or cause to be put or knowingly permit to 
be put into any river or stream within the juris- 
diction of the rivers board, after enumerating 
certain specified solid matters, “ any deposit in 
a mill dam, or any sludge, or any solid sewage 
matter ” ; A “ solid matter ” was defined as not 
including “ particles of matter in suspension in 
water.” Resps., who were manufac turd's, were 
owners A occupiers of a mill A a large mill dam 
into which flowed through a goit the water of a 
certain river ; A polluting trade effluents from 
several mills A the sewage of several hundred 
houses also passed into the river above resps.’ mill 
& thence through the goit into resps.’ darn, A in 
consequence of the waters being impounded in 
the dam by resps., a quantity of mud, sludge, A 
deposit had been formed in the basin of the dam ; 
but there had been no discharge into the dam by 
resps. themselves of any effluent, or any polluting 
matter, solid or otherwise. Resps., in order to 
clean out the dam, turned the whole waters of 
the river into the dam, while men with spades 
conveyed the mud A deposit into the current as 
it flowed through the dam, A by this operation 
the mud, sludge, & deposit in the dam became 
admixed with water A was carried in suspension 
through the outlet from the dam into the river 
below the mill, rendering the river muddy A turbid 
for a considerable distance. The effluent as it 
went from the dam into the river consisted of over 
99^ per cent, of liquids, A less than J per cent, of 
solids :—Held : resps. had committed no offence 
against sect. 5 of the Act, either in unlawfully 
causing to be put, or in knowingly xjermitting to 
be carried, into the river the mud, sludge, A 
deposit from the dam, as the stuff sent out into 
the river, being in a liquid state A containing less 
than \ per cent, of solid matter, could not then be 
described as mud, sludge, A deposit, A it was 
immaterial that it may have been so in the dam 
before the operation of cleaning began.— --West 
Riding of Yorkshire Rivers Board v. Rawson 
(1903), 89 L. T. 303 ; 07 J. P. 407 ; 1 L. G. R. 
730, D. C. 

311. Isolated act.] — By Lee Conservancy 

Act 1808 (c. cliv), s. 92, as amended by Lee Con- 
servancy Act, 1900 (c. cxvii), it is provided that 
where sewage or other offensive or injurious matter 
is caused or suffered to flow or pass into the Lee 
or any of its tributaries, the conservancy board 
shall give notice to the person causing or suffering 
the same so to flow or pass requiring him to dis- 
continue the flow or passage thereof within a time 
to be specified in the notice, not being less than 
three months ; A by sect. 93 the person to whom 
this notice is given shall within the time specified 


discontinue the same, A, if he fails to do so, he 
shall be liable to the penalties therein prescribed. 
A sewage effluent of an offensive nature flowed 
from resps.’ sewage farm into a tributary of the 
river, owing to their not using a sufficient number 
of tanks, A in 1902 the conservancy board served 
a notice upon resps. requiring them within three 
months to discontinue the flow or passage of 
sewage or other offensive or injurious matter from 
their tanks into the river or a tributary thereof. 
More than three years afterwards on a certain day 
it was found that, owing to the negligence of a 
workman in resps.’ employment, sewage water was 
allowed to flow from the sewage farm into a channel 
communicating with the river : — Held : the 
isolated A negligent act of resps. in allowing the 
sewage matter from their tanks to flow or pass 
into a tributary of the river on the day in question 
was not of itself sufficient to show that they had 
been guilty of any offence under sects. 92 A 93 
of the Act. — Lee Conservancy Board v . Leyton 
Urban District Council (1906), 95 L. T. 487 ; 
70 J. P. 318 ; 4 L. G. R. 062, D. C. 

Discharge of sewage.] — See Sub -sect. 4, post . 

(6) The Thames. 

See Thames Conservancy Act, 1894 (c. clxxxvii) ; 
Port of London (Consolidation) Act, 1920 (c. 
clxxiii), ss. 220-242. 

312. Discharge of rubbish — By member of crew 
of barge — Liability of owner.] — Flowers v. Raine, 
No. 950, post . 

313. Outside jurisdiction of conservators.] — 

Fuller v. Payne (1887), 3 T. L. R, 729, D. C. 

314. Notice by conservators to discontinue pollu- 
tion — Necessity to specify drains causing pollution.] 

— The Conservators of the River Thames, in 
requiring a rural sanitary authorit y to discontinue 
the flow of polluted matter into the Thames from 
drains within the jurisdiction of such authority, 
must specify in the notico the drains alleged to be 
polluted. — Thames Conservators v. Chertsey 
Rural Authority (1885), 1 T. L. R. 535 ; 49 
J. P. Jo. 404, D. C. 

315. “ Wilfully causing or suffering sewage to 
flow ” — Permitting use of sewer by inhabitants — 
Under claim of prescriptive right.] — Where a local 
board have not themselves constructed sewers 
which are a nuisance, but only permitted them 
to bo used by inhabitants who have acquired a 
prescriptive right to use them, the local board do 
not “ cause or suffer ” sewage to flow into the 
Thames within Thames Navigation Act, I860 
(e. 89), s. 04, A cannot be convicted of a misde- 
meanour under that Act. — R. v. Staines Local 
Board (1888), 00 L. T. 201 ; 53 J. P. 358 ; 5 T. L. R. 
25, I). C. 

316. .] — Sewage passed from the pre- 

mises of private persons A from premises belonging 
to the resps., a municipal corpn., into a sewer, 
vested in respts. as the sanitary aut hority, A thence 
flowed into the river Thames : — Held : as regards 
the sewage which came from resps.’ premises they 
had “ caused or suffered ” the sewage to flow into 
the Thames within Thames Conservancy Act, 
1894 (c. clxxxvii), s. 94, but as regards the sewage 
coming from the premises of private persons resps. 
had not done so. — Thames Conservators v. 
Gravesend Corpn., [1910J 1 K. B. 442; 79 
L. J. K. B. 331 ; 100 L. T. 964 ; 73 J. P. 381 ; 
7 L. G. R. 808, I). C. 

A n notations : — Folld. Waltham Holy Oohfi U. I). C. v. Lea 

ConHCrvancy Board (1910), 20 T. L. R. 483. N.F. Hochford 

R. C. v. Port of London Authority, [1914] 2 K. B. 916. 

317. Omission to mitigate evil.] — By 

sect. 92 of the Thames Conservancy Act, 1894 



Pabt I. — Rights and Obligations in Respect op Water. 45 


(c. clxxxvii), “ If any person without lawful excuse 
. . . wilfully causes or suffers any washing or 
other substance produced in making or supplying 
gas or any other offensive matter, whether solid or 
fluid, to flow or pass into the Thames or into any 
tributary . . . ” he shall for every such offence be 
liable to a penalty not exceeding £20, & to a daily 
penalty not exceeding £10 : — Held : persons were 
not guilty of wilfully suffering offensive matter to 
pass into the Thames by an omission to do some- 
thing which might have mitigated the evil. 

I do not think that “ wilful ” means wantonly 
or causelessly, but I think you can be wilful without 
being wanton, for I think if you permit a thing, 
not under compulsion, you do it wilfully (Ken- 
nedy, J.). — High Wycombe Corpn. v. River 
Thames Conservators (1808), 78 L. T. 403 ; 14 
T. L. R. 358, 1). C. 

318. Constructing chamber to inter- 

cept solid matter — Sewage still flowing into river.] — 

For many years prior to 1909 crude sewage passed 
from premises of private persons into two sewers 
which had not been constructed by, but were vested 
in, applts. as the sanitary authority, k thence 
passed into Little Creek. In 1909 applts. con- 
structed a chamber in each of the two sewers for 
the purpose of intercepting solid matter k pre- 
venting it from being discharged into Little Creek, 
but the effluent from those chambers still con- 
tained sewage matter. In proceedings against 
applts. under Thames Conservancy Act-, 1894 
(c. clxxxvii), for suffering sewage to pass into 
Little Creek, which was either a part of the 
Thames or a tributary thereof within sect. 90 of 
the Act: — Held: (1) Little Creek was a part of 
the Thames or a tributary thereof ; (2) applts. had 
“ caused or suffered ” sewage to flow or pass into 
Little Creek within sect. 94. — Rocuford Rural 
Council v. Port of London Authority, (1914] 
2 K. 13. 910 ; 83 L. J. K. B. 1000 ; 111 L. T. 207 ; 
78 J. P. 329 ; 12 L. G. R. 979, 1). C. 

319. Sewage from corporation’s own pre- 

mises.] — T hames Conservators v. Gravesend 
Corpn., No. 310, ante. 

320. Tributary of the Thames — Little Creek.] — 

Rochford Rural Council v. Port of London 
Authority', No. 318, ante. 

B. Harbours. 

See Shipping, Vol. XL1., pp. 909, 970, Nos. 
8008, 8014. 

C. Fisheries . 

See Fisheries, Vol. XXV., j»p. 34-37, 48, 49, 
Nos. 328-355, 430-438. 

/>. Pollution by Gas Company. 

Liability for nuisance.] — See Gas, Vol. XXV., 
pp. 485-488, Nos. 89-91, 99-101. 

E. Pollution by Sanitary Authority. 

See Sub -sect. 4, 


Sub-sect. 4. — Pollution by Sanitary Autho- 
rities — Disposal of Sewage. 

A. In General . 

See Public Health Act, 1875 (c. 55), ss. 17, 
08-70 ; Public Health Acts Amendment Act, 

1890 (c. 59), s. 47 ; Public Health (London) Act, 

1891 (c. 70), ss. 50, 52-54, 141 ; & generally 

Sewers & Drains, Vol. XLI., pp. 3 el seg. 


Prescriptive right to discharge sewage.] — See 

Nos. 286-290, ante. 

321. Statutory power — Exercise must be within 

term oi power.] — By a local Act, comrs. were 
appointed for improving the town of B. By a 
subsequent Act that Act was repealed, & by sect. 6 
all the property, rights & privileges of the comrs. 
vested in the corpn. of B. upon whom new powers 
were conferred. In that Act the clauses of Towns 
Improvement Clauses Act, 1847 (c. 34), relating 
to the management of sewers & the cleansing of 
the streets, were incorporated. It was further 
enacted, that nothing done by the town council, 
if done bond fide for the purpose of executing the 
Act, should render them personally liable to any 
action ; k by sect. 0, following the provisions 
relating to the construction of sewers, it was pro- 
vided that if, in execution of the powers of the 
Act, the council should deprive any of the mills 
upon a certain river of water, to the use of which 
the owners were entitled, compensation should be 
made. In an action by a millowner for depriving 
him of water, by casting mud k rubbish into 
sewers k streams running into the river, the corpn. 
justified : First, under a right acquired by twenty 
years’ user, partly by the old comrs. & partly by 
the corpn., of cleansing the streets k throwing 
into the sewers & streams such part of the mud k 
soil as could not conveniently be carted away. 
Secondly, under a similar custom for the inhabi- 
tants to cleanse. Thirdly, under the local im- 
provement Act, alleging that they had acted bond 
fide. Upon these pleas k the subsequent pleadings 
thereto '.—Held : (1) a user for twenty years, 

partly by the comrs. k partly by the corpn., would 
not confer any right under Statute of Frauds 
Amendment Act, 1828 (c. 14), k sect. 0, of the 
local Act- would not transfer to the corpn. a right 
which was only inchoate & incomplete when that 
Act came into operation ; (2) the custom alleged, 
if it could ever have had a legal existence, was 
destroyed by Towns Improvement Clauses Act, 
1847 (c. 34), s. 97, rendering it unlawful for any 
person not employed by the council to remove 
dirt from the streets ; (3) defts. were not autho- 
rised by the local Act & the clauses of the general 
Act incorporated therewith unnecessarily to throw 
mud & soil collected from the streets into the 
public streams k sewers ; k, although the acts 
were done bond fide , they were wrongful, & there- 
fore the subject of an action, & not merely of 
compensation under sect. 25.— Kvans v. Birming- 
ham Corpn. (1853), 1 C. L. R. 858 ; 21 L. T. O. S. 
182 ; 17 ,T. P. 422. 

322. Increased size of sewer.] — (1) 

Defts., the corpn. of a borough, were empowered 
by a special Act, which incorporated Towns Im- 
provement Clauses Act, 1847 (c. 34), to make 
sewers ; but it was provided that it should not 
be lawful for them to cause any new sewer to open 
or drain into the river Roche at any point above 
the Town Mill Weir. Pltfs., the owners in fee of 
the Town Mill k Weir, k occupiers of the mill, 
complained that defts. were making a large new 
sewer in the principal street of the town, & other 
new sewers, which would open or drain into the 
river above the weir, k prayed for an injunction to 
restrain these acts. The evidence showed that 
defts. had made the large new sewer complained 
of nearly on the site of an old sewer, but larger k 
deeper, that several drains had been made into it 
which could not have been made into the old 
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Sect, 0. — Purity and pollution: Sub-sect . 4, A. 

sewer, & that it was intended to make many more 
such drains ; also that they were making other 
new sewers, which would drain into the river 
above the weir : — Injunction granted to restrain 
defts. from causing or permitting any sewer to be 
opened into the new sewer, or any other new sewer 
to open or drain into the river at any point above 
the Towp Mill Weir. 

(2) Defts. were empowered by their special 
Act from time to time, as they should think 
proper, to cleanse Sc otherwise improve the river, 
Sc for such purpose “ to remove or alter ” 
the Town Mill Weir. They had no com- 
pulsory powers of taking the weir, but they were 
empowered to purchase land by agreement, & 
the Act provided that full compensation should 
be made to all persons “ sustaining any damage ** 
by reason of the exercise of any of the powers of 
the Act. Defts., having entered upon the weir 
& removed part of the same, 6c having permanently 
occupied the space by a floodgate, pltfs., not 
alleging damage, prayed that defts. might be 
restrained from entering upon or continuing in 
possession of the weir, or any land or property of 
pltfs., or any part thereof, 6c from taking or using 
the same, without consent of pltfs. Injunction 
refused, Sc bill as to this part of the relief dis- 
missed. — Holt v. Rochdale Corpn. (1870), L. It. 
10 Eq. 854 ; 89 L. .T. Ch. 761 ; 23 L. T. 43 ; 35 
J. P. 6 ; 18 W. R. 885. 

323. .] — (1) Upon an information filed 

by the A.-G. to restrain a public body from 
transgressing powers conferred by an Act of 
Parliament, it is not necessary to prove that injury 
to the public will result from the acts complained 
of ; 6c in this respect there is no difference between 
an ex officio information Sc an information at the 
relation of a private individual. The Local 
Government, 1858 (Amendment) Act, 1861 (c. 61), 
s. 4, enables local boards to execute works without 
their districts for the purpose of the outfall or 
distribution of sewage, subject to the following 
proviso : “ That nothing herein contained shall 

give or be construed to give power to any local 
board to construct or use any outfall, drain or 
sewer, for the purpose of conveying sewage or 
filthy water into any natural watercourse or 
stream until such sewage or filthy or refuse water 
be freed from all excrementitious or other foul or 
noxious matter, such as would affect or deteriorate 
the purity & quality of the water in such stream or 
watercourse : — Held : a local board was not en- 
titled to discharge sewage by an outfall out of their 
district into a river so as to affect or deteriorate? 
the water at the point of discharge. 

(2) The C. local board discharged sewage into 
a river by an outfall out of their district so as to 
pollute the water at the point of discharge ; but 
such pollution was imperceptible at the town of W., 
situated eight miles farther down, A supplied 
with water for domestic purposes from the river. 
Upon an information Sc bill fded by the local board 
of W., in whom the W. waterworks were vested, 
as relators Sc pltfs. seeking to restrain the C. local 
board from so discharging the sewage, on the 
grounds that these acts were an infringement of 
the above-mentioned provisions of Local Govern- 
ment Act, 1861, Sc nuisance to the inhabitants of 
W. : — Held : upon the information an injunction 
to restrain defts. from infringing the Act of Parlia- 
ment must be granted with costs, but the bill 
which sought to make out a case of nuisance must 
be dismissed with costs. — A.-G. v, Cockermouth 
Local Board (1874), L. R. 18 Eq. 172 ; 30 L. T. 


590; 38 J. P. 660; 22 W. 11. 619; sub nom, 
Workington Local Board v, Cockermouth 
Local Board, A.-G. v, Cockermouth Local 
Board, 44 L. J. Ch. 118. 

Annotations : — As to ( 1) Consd. A.-G. v, Shrewsbury (Kings- 
land) Bridge Co. (1882), 21 Ch. D. 752. Apld. A.-G. v. 
L. & N. W. Ry., [1900] 1 Q. B. 78 ; A.-G. v. Dorchester 
Corpn. (190G), 94 L. T. 682. Consd. A.-G. v. Birmingham, 
Tamo & Kea District Drainage Board, [19101 1 Ch. 48. 
Retd. A.-G. v. G. E. Ry. (1879), 11 Ch. D. 449 ; Brooks v. 
Terry (1888), 4 T. L. R. 678. As to (2) Refd. A.-G. r. 
Logan. [1891)2 Q. B. 100. Generally , Refd. Purrant v, 
Branksome U. I). C. (1897), 76 L. T. 739. 

324. Overriding common law rights.] — 

The town of H. having long drained into the 
river L., the N. co. obtained a local Act to make 
a sewer & intercept the sewage Sc purify it, Sc then 
discharge the effluent water into the river L., all 
inhabitants of H. being at same time prohibited 
from draining direct into the river. The Act 
stated that the N. co. shall not discharge sewage 
water into the river L. until after being purified by 
the best known process : — Held : the statutory 
provisions superseded all common law rights, the 
N. co., or its statutory assignees, were entitled to 
discharge the effluent water after being purified 
by the best process, Sc no action lay against the N. 
co. or assignees for polluting the river, though 
that process was still imperfect. — L ea Conser- 
vancy Board v, Hertford Corpn. (1884), 48 
J. P. 628 ; 1 Cab. Sc El. 299. 

325. Public Health Act, 1875 (c. 55), s. 17.] 

— Above Act, s. 17, does not affect tlio light- 
conferred by sect. 21 upon the owner or occupier 
of premises within the district of a local board, to 
drain into the existing sewers of the board, Sc it is 
for the board to see that their sewers are so 
arranged that they do not- contravene sect. 17. — 
Ainley v. Kirkheaton Local Board (1891), 60 
L. J. Ch. 734 ; 55 J. P. 230 ; 7 T. L. R. 323 ; 35 
Sol. Jo. 315 ; subsequent proceedings, sub nom. 
Kirkheaton District Local Board v. Ainley, 
Sons Sc Co., [1892] 2 Q. B. 274. 

Annotations Refd. Brown v. Dunstable Corpn., 11 899 J 
2 Ch. 378 ; Eastwood v. Jlonley U. C., [1900] 1 Ch. 781 ; 
West Riding of Yorkshire Rivers Board v. Gaunt, Reuben, 
(1902), 19 T. L. It. 140. 

326. .] — The implied st atutory autho- 

rity conferred by above sect, on a local authority 
to convey uncontaminated water along a natural 
stream or watercourse applies to a watercourse 
which, after flowing in a defined natural channel 
for a certain distance, comes lower down on to a, 
chalk bed, wore the water gradually filters into Sc 
is absorbed by the chalk. - Maxwell Willshire 
v. Bromley Rural Council (1917), 87 L. J. Ch. 
241 ; 82 J. P. 12 ; 16 L. G. R. 414. 

Liability for nuisance.] — See Sub -sect . 4, B., 

])OSl. 

327. Prohibition of pollution — River Pollution 
Prevention Act, 1876 (c. 75) — “ Wilfully permit- 
ting” sewage to flow.] — Defts., an urban sanitary 
authority, were charged under above Act, s. 3, 
with permitting sewage matter to flow into a 
stream within their district. It appeared that the 
sewage matter flowed from certain ancient sewers, 
within the district of Sc vested in defts., which 
had been constructed & which were used for dis- 
charging sewage matter into the stream before the 
passing of the Act, Sc before defts. were consti- 
tuted a sanitary authority. Defts. bad made 
certain alterations in these sewers, but had done 
nothing to increase the pollution of the stream : — 
Held : there was primd fade evidence that defts. 
had “ wilfully permitted ” sewage matter to flow 
into the stream, Sc the mere fact that they had not 
materially altered the nature of the sewers, Sc had 
done nothing to increase the flow of sewage matter 
from such sewers into the stream, was not a suffl- 
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cient answer to proceedings under the Act. — Y ork- 
shire West Hiding Council v . Holmfirth 
Urban Sanitary Authority, [1894] 2 Q. B. 842 ; 
63 L. J. Q. B. 485 ; 71 L. T. 217 ; 59 J. I\ 213 ; 
9 H. 462, C. A. 

Annotations : — Folld. Rocliford 11. C. v. Port of London 
Authority, [1914] 2 K. 13. DIG. Held. West Riding of 
Yorkshire Rivers Hoard v. Linthwaito U. C., [1914] 2 
K. B. 13. 

328. • What is a <( stream. ,, j — West 

Hiding of Yorkshire Hivers Board v. York- 
hhire Indigo Scarlet & Colour Dyers, Ltd. 
(1902), 67 J. P. 80, D. C. 

329. Private Act — “ Cause or suiter ,f — 

sewage to flow.] — A landowner constructed on liis 
own land in an urban district a sewerage scheme 
by which the drainage of a number of houses was 
conveyed by a common pipe to the sewage dis- 
posal works & the effluent from the works was 
conveyed by a pipe to & discharged into a ditch, 
which joined a brook, a tributory of the Lee, & 
by these means insufficiently purified sewage 
passed into the brook. The pipes, sewage dis- 
posal works, effluent pipe, & ditch were all on 
private lands. The local authority had taken no 
part in the provision, construction, or manage- 
ment of the scheme, nor had they accepted any 
responsibility for same, & their sewerage system 
did not extend to the place in question. The 
effluent pipe A- ditch were taken to be sewers 
within the meaning of Public Health Act, 1875 
(c. 55), & as sucli vested in the local authority. 
Upon an information under sect. 92 of the local 
Act against the local authority for “ suffering ” 
the sewage to pass into the ditch communicating 
with the brook : — Held : as the local authority 
had done nothing, A the* sewerage system had 
been constructed without their sanction, they did 
not “ cause ” or “ suffer ” the sewage to pass into 
the brook. — Waltham Holy Cross Urban 
District Council r. Lee Conservancy Board 
(1910), 103 L. T. 192 ; 71 J. P. 253 ; 26 T. L. B. 
483 ; 8 L. Of. H. 579, D. 0. 

Annotations Apld. Titter! on r. K Ingsbury Collierirs ( 1 1 1 ), 
10J L. T. 5G9. Distd. Rocliford R. O. v. Port of London 
Authority. [1914] 2 K. H. DIG. 

330. Public Health Act, 1875 (c. 55)— 

Deterioration of purity or quality of water — 
Constituents of deterioration.] — (1) Semble : the 
words “ such as would affect or deteriorate the 
purity & quality of the water “ apply to “ excre- 
mentitious ” as well as to “ other foul or noxious 
matter.” 

(2) The above Act, s. 17, is contravened if the 
purity & quality of the water in a stream is 
deteriorated at the point of discharge of a sewer ; 
it is not necessary to show deterioration to the 
stream in general. — A.-G. v. Hingwood Bural 
District Council (1928), 92 J. P. 65 ; 26 L. G. H. 
174. 

331. Point at which deterioration 

takes place.] — A.-G. v. Hingwood Bural District 
Council, No. 330, ante. 


Pollution of the Thames.] — See Sub-sect. 3, A. 

, ante. 

See, further , Sewers & Drains, Vol. XLI., 
pp. 30-35, Nos. 224-259. 

B. Liability for Nuisance . 

332. Whether authority liable for nuisance.] — 

Under Public Health Act, 1848 (c.G3),ss. 45,46, 145, 
providing that the local boards may make necessary 
sewers through or under any lands whatever & 
cause them to be emptied into such places as may 
be fit & necessary, provided that nothing in the 
Act shall authorise the boards to use injure or 
interfere with any watercourses, stream, river, etc., 
in which the owner of any lands may be interested, 
without the consent of such owner : — Held : 

(1) persons having a right to watering places in a 
river adjoining their lands for the use of their 
cattle are interested in the river within the mean- 
ing of the proviso, but would not be able to main- 
tain an action for an interference with their rights, 
unless they were injured by sucli interference ; 

(2) works of a local hoard of health producing an 
outfall of the sewage of a town above such a water- 
ing place was such an interference as to cause 
injury to the landowners, but that whether this 
was established or not, it ought, if not consented 
to by them, to be restrained by injunction being 
the act of a public body exceeding its powers. — 
Oldaker v. Hunt (1855), 6 De G. M. & G. 376 ; 
3 Eq. Hep. 671 ; 25 L. T. O. 8. 20 ; 19 ,T. P. 179 ; 
1 Jur. N. S. 785 ; 3 W. R. 297 ; 43 E. H. 1279, 
L. JJ. 

333. .] — By direction of a local board of 

health the sewage of a town had been by means 
of drainage conveyed to a river, which sewage, not 
having been completely deodorised before coming 
in contact with the river, had so polluted the 
stream passing pltf.’s property as to kill the fish 
therein & otherwise causing a nuisance : — Held : 

>ltf. was entitled to an injunction to restrain the 
urther pollution of the water passing by his 
property. — B idder v. Croydon Local Board 
of Health (1862), 0 L. T. 778 ; sub nom. Bidder 
v. Richards, 1 Seton’s Judgments & Orders, 
7th ed. 607. 

Annotation : — Apld. Lingwood v. Rto wmarkot Papermaking 

Co., etc.. (1805), 13 L. T. 540. 

334. .] — A.-G. v . Oockermouth Local 

Board, No. 323, ante. 

335. .1 — A.-G. v. Tltnstall Local Board 

of Health, [ 1875] W. N. 66. 

336. .] — The provisions of Metropolis 

Management Audit Act, 1862 (c. 102), s. 106, 
requiring one month’s notice to be served before 
instituting any proceeding against the Metro- 
politan Board of Works or any district board in 
respect of anything done or intended to be done 
under the Parliamentary powers, do not affect 
the right of a riparian owner, w r hose stream is 
being polluted by the drainage works of a district 
board, to summary relief by injunction. The 
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332 I. Whether authority liable for 
nuisance .] — Hihcock v. Lander (1870), 
24 Or. 250.— CAN. 

332 il. .] — Defts.' sewer empt ied 

into navigable water, in which pltf.'s 
vessel was lawfully moored for the 
winter. Defts., although notified of 
similar previous occurrences, allowed 
a factory to send hot water down the 
sewer, which molted the ice on one side 
of tho vossel, causing damage : — Held : 
dofta. were liable, as nltfs. were lawfully 
using the waters, & the discharge of the 
hot water was a public nuisance which 
caused special damago to pltf. — 


Matthews v. Hamilton Cortn. (1903), 
G O. L. R. 198.— CAN. 

332 iii. .] — Weber r. Berlin 

Town (19<M), 24 L. T. 371 : 8 

O. L. U. 302 ; 3 0. W. R. 812— CAN. 

332 iv. — — .} — Okowthkr v. Co- 
pound Municipality (1912), 20 

O. W. R. 844 ; 3 O. W. N. 490 ; 1 
J*. L. It. 40. - CAN. 

332 v. .) — An owner of land has 

no right to rid his land of surface- 
water or superficially percolating 
water by collecting it in artificial 
channels & discharging it through or 
upon the land of an adjoining pro- 
prietor, or into a natural watercourse. 


thereby polluting the same or increasing 
the flow, & a municipal corpn. has no 
greater rights in .this respect than a 
private landowner. — ScuiMuKR v. Gai.t 
Town (1911), 2G O. W. R. 53 : G 
O. W. N. 75 ; 1G D. L. R. 8G7.— CAN. 

332 vi. — -.] — Pltf. being a manu- 

facturer entitled to tho use of a certain 
stream of water, defts., a corporate 
body of 1*001’ Law Guardians, polluted 
it with sewage : — Held : they wore 
liable as much as a private individual 
would be, for the tort to the property 
so committed. — Levinobton v. Lttrgan 
Union Guardians (1868), 18 L. T. 
338. -IR. 
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Sect . 6. — Purity and 'pollution: Sub-sect . 4, B. ; 
sub-sect. 5, A.] 

authority over sewers, A the drainage powers 
given by Parliament to local boards do not 
authorise the committal of a nuisance by the 
boards in their exercise of such powers. — A.-G. v. 
Hackney Local Board (1875), L. R. 20 Eq. 626 ; 
44 L. J. Ch. 545 ; 33 L. T. 244. 

Annotations: — Refd. Flower v. Low Leyton L. B. (1877), 
5 Ch. D. 347 ; Chapman, Morsons v. Auckland Union 
< 1 889-), 23 Q. B. D. 294. Mentd. Ware & De Frevillo v. 
Motor Trade Ahhocu., 11921] 2 K. B. 40; Bhagchand 
Dagdusa Gujrathl v. Secretary of State for India in Council 
(1927), 43 T. L. It. 017. 

337. .] — A.-G. v. Lewes Corpn., No. 367, 

post. 

338. — — Public & private nuisance.] — A.-G. 
v . Luton Local Board of Health, No. 287, 
ante . 

339. .] — (1) Public works ordered by 

Act of Parliament must be so executed as not to 
interfere with the private rights of individuals ; 
& in deciding on the right ol a single proprietor 
to an injunction to restrain such interference, the 
circumstance that a vast population will suffer, 
e.g. by remaining undrained, unless his rights are 
invaded, is one which this ct. cannot take into 
consideration. 

The council of the borough of Birmingham w ere 
bound by a local Act of Parliament, incorporating 
the Towns Improvement Clauses Act, 1847 (c. 34), 
effectually to drain the town: — Held: (2) they 
were not justified in so carrying on their operations 
for this purpose as to drive av T ay fish A prevent 
cattle from drinking of the water of a river at a 
part seven miles below the town A where it 
belonged to pltf. ; (3) assuming the inhabitants 
of Birmingham to have had before their Act a 
right to drain their houses into the river, that 
circumstances would not authorise the council in 
discharging the sewage in such a manner as to 
subject pltf. to the inconvenience of which lie now 
complained ; (4) although pltf. had submitted to 
the injury for nearly four years, trusting to the 
assurance of the council that they w r ere carrying 
out a scheme of sewage by which eventually the 
evil would be removed, he w T as not precluded on 
the ground of laches from now applying for an 
injunction, the rule in such cases being that the 
mere prospect of injury does not give a right to 
this relief. — A.-G. v. Birmingham Borough 
Council (1858), 4 K. A J. 528 ; 22 J. P. 561 ; 6 
W. R. 811 ; 70 E. R. 220. 

A nnatations : ~~ As to ( I ) Apld. Spokes r. Banbury Bourd of 
Health (1865), L. It. 1 Eq. 42. Distd. Lilly white r. 
Trimmer (1867), 36 L. J. Ch. 525 ; A.-G. r. Colney Hutch 
Lunatic Asylum (1868), 4 Ch. App. 146 ; A.-G. i\ Dorking 
Union (1882), 20 Oh. I). 595. Apld. Brice’s Patent Candle 
Co. v. L. O. C., [1908] 2 Ch. 526. Refd. A.-G. v. Kingston- 
on-Thames Corpn. (1865), 34 L. ,T. Oh. 481 ; St. Mary, 
Islington Vestry v. Hornsey U. C., 11900] 1 Ch. 695 ; Hove 
Corpn. v. Brighton Intercepting & Outfall Sewers Board 
(1903), 67 J. P. 335. As to (2) Refd. Spokes v. Banbury 
Board of Health (1865), L. It. 1 Eq. 42. As to (1) Consd. 
A.-G. v. Colney Hatch Lunatic Asylum (1868), 4 Oh. App. 
146. Gencrullu . Refd. A.-G. v. Metropolitan Hom'd of 
Works (1863), 9 L. T. 139. 

340. .] — (1) The Metropolitan Board 

of Works are not authorised by Metropolis 
Management Act, 1855 (c. 120), s. 135, to turn 
into a navigable river or stream the sewage of an 
entire district, which has not previously been 
drained into such river, etc., so as to create a 
nuisance. 

(2) Metropolis Management Amendment Act, 
1858 (c. 104), s. 31, enabling the Secretary of State, 
on complaint of nuisance, committed in execution 
of the works, to direct a prosecution, is given as 
an easier remedy, A does not deprive persons 
affected by the nuisance of their remedy in this 


court. — A.-G. v . Metropolitan Board of Works 
(1863), 1 Hem. A M. 298 ; 2 New Rep. 312 ; 9 
L. T. 139 ; 27 J. P. 597 ; 11 W. R. 820 ; 71 E. R. 
130. 

Annotatio7L8 : — As to (1) Refd. A.-G. v. Kingston-on-Thamce 
Corpn. (1865), 12 L. T. 065 ; A.-G. v. Colney Hatch 

Lunatic Asylum (1868), 4 Ch. App. 148, n. ; Charles v. 
Finchley L. B. (1883), 52 L. J. Ch. 554 ; Price's Patent 
Candle Co. v. L. C. O. (1908), 99 L. T. 571. Generally , 
Mentd. Vernon v. St. James, Westminster Vestry (1880), 
16 Ch. D. 449. 

341. Nuisance must be existing or Imme- 

diately probable.] — (1) The ct. will not interfere 
by injunction to restrain a corpn. from discharging 
the sewage of their town into a public river, except 
on evidence showing the existence of a nuisance, 
or the immediate probability of a nuisance. 

(2) There must be evidence of an actual present 
nuisance, to entitled the public to an injunction 
against the Comrs. carrying out the provisions of 
Towns Improvement Clauses Act, 1847 (c. 34). 

(3) Semhle : Towns Improvement Clauses Act, 
1847 (c. 34), does not authorise Comrs. acting in 
accordance with the Act, A draining the sewage 
of a town into a public river, to do it in 
such a manner as to create a nuisance. — A.-G. v. 
Kingston-on-Thames Corpn. (1KG5), 6 New Rep. 
248 ; 34 L. J. Oh. 481 ; 12 L. T. 665 ; 29 ,T. P. 
515 ; 11 Jur. N. S. 596 ; 13 W. R. 888. 

Annotations : — As to (1) Consd. Goldsmid v. Tunbridge Wells 
Improvement Conn’s. (1865), L. H. 1 Eq. 161. Apld. 
Fletcher v. Beale y (1885), 28 Ch. 1). 688. Refd. A.-G. v. 
Bradford Canal Proprietors (I860), L. It. 2 Eq. 71 ; A.-G. 
v. Richmond (1860), L. It. 2 Eq. 300 ; A.-G. r. Manchester 
Corpn., [ 1 893] 2 Oh. 87. Generally, Refd. A.-G. v. Lonsdale 
(1808), 17 W. It. 219. Mentd. Muudy v. Rutland (1882), 
40 L. T. 4 7 7. 

342. Property beyond jurisdiction of sewer 

authority.] — Goldsmid v. Tunbridge Wells Im- 
provement Comrs., No. 380, post. 

343. Nuisance must be appreciable.] — 

Bill A information filed to restrain the local board 
of health of a town from discharging sewage into 
a river dismissed with costs on the ground that the 
injury proved was trifling. — A.-G. v. Gee (1870), 
L. R. 10 Eq. 131 ; 23 L. T. 299 ; 34 J. P. 596. 

A nnotat ion : — Folld. Clowes v. Staffordshire Potteries Water- 
works Co. (1872), 8 Ch. App. 129, n. (See 8 Ch. App. 125.) 

344. - — — Notwithstanding pollution from other 

source.] — By a local improvement Act it was 
provided that the clauses of Towns Improvement 
Clauses Act, 1847 (c. 34), as to making A main- 
taining public sewers A the drainage of houses, 
should be incorporated with A form part of the 
Act “ except so far as they or any of them are 
inconsistent wdth the provisions of this Act, or 
are expressly varied or excepted by this Act,” 
A by sect. 6 of the Act the Corpn. of Leeds w r ere 
authorised to construct one or more trunk or other 
sewer or sewers, sufficiently capacious to receive 
the foul A drainage water A filth of the town A 
to convey the same into the river Aire : — Held : 
(1) though the river Aire was polluted before it 
received the drainage of Leeds, the landowners 
on the banks were entitled to restrain the further 
pollution ; (2) though the sewer had been com- 

pleted, A in operation sixteen years before pro- 
ceedings were taken, the ct. w r ouid interfere at the 
suit of the landowners. — A.-G. v. Leeds Corpn. 
(1870), 5 Ch. App. 583; 39 L. J. Ch. 711 ; 34 
J. P. 708 ; 19 W. R. 19, L. C. A L. J. 

Annotations : — As to (2) Refd. A.-G. v. Birmingham B. C. 
(1871 ), 24 L. T. 224. Generally , Refd. A.-G. v. Cocker- 
mouth L. B. (1874), L. R. 18 Eq. 172; Smith v. Smith 
(1875), L. It. 20 Eq. 500; Lea Conservancy Board v. 
Hertford Corpn. (1884), Cab. & El. 299 ; Shelter v. London 
City Electric Lighting Co., Meux’s Brewery Co. v. London 
City Electric Lighting Co., [1895] 1 Ch. 287 ; Jordoson v. 
Sutton Southcoates & Drypool Gas Co., [1899] 2 Ch. 217. 
Mentd. A.-G. v. G. E. Ity. (1872), 7 Ch. App. 478, n. 

— — .] — See, further, Public Authorities, Vol. 
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XXXVIII., pp. 41-43, 45, 47, 48, 50, 53, 54, 
Nos. 244, 247—249, 255, 203, 270, 279-281, 291, 
305-311. 

345. Effect of delay by plaintiff.] — A.-G. v . 
Luton Local Board of Health, No. 287, ante. 

340. .] — A.-G. v. Birmingham Borough 

Council, No. 339, ante. 

347. .] — A.-G. v. Leeds Corpn., No. 344, 

ante. 


Sub-sect. 5. — Remedies. 

A . By and Against Whom Proceedings 
Maintainable . 

348. By whom — Persons Interested in water- 
course — Persons having right to watering places.] — 

Oldaker v. Hunt, No. 332, ante. 

349 . Licencee of owner of stream.] — Al- 

though it may be questionable whether a party 
merely licensed by the owner of a stream to use 
the water has such a possessory right to the water 
as to maintain an action for fouling it, yet if he, 
by the owner’s permission, has caused the stream 
to flow into his own pipes or cisterns on his own 
premises, he can then maintain such action, 
supposing deft, had no right to foul the water, & 
the fouled water has caused damage to pltf. — 
Whaley p. Laing (1857), 2 H. N. 470 ; 26 
L. .T. Ex. 327 ; 5 W. It. 834 ; 157 E. R. 196 ; on 
appeal sub nom. Laing v. Whalry (1858), 3 H. & 
N. 675 ; 27 L. J. Ex. 422, Ex. Ch. 

Annotations : — Consd. Stockport Waterworks Co. r. Potter 

(1861), 3 H. & C. 300. Refd. Nuttall r. Ilmcewcll (I860), 

36 L. J. Ex. 1 ; Ormorod i\ Todmorden Mill Co. (1883). 

11 Q. B. D. 1 5/3 ; Ballard v. Tomlinson (1885), 29 Ch. D. 

115. 

350. Several persons affected — Joinder as 

plaintiffs — No common interest.] — Appleton v. 
Chapel Town Paper Co. (1876), 45 L. J. Ch. 276 ; 
2 Char. Pr. Cas. 292. 

Annotations:- Refd. Oort r. Rownoy (188(5), 55 L. J. Q. B. 

511 ; fSmurth waite v. Hannay, [1894] A. C. 491. 

351 . Sufficiency of title of riparian owner.] — 

( 1 ) A riparian owner is at liberty to construct & 
moor to his bank a floating wharf boat house, 
the same not being an obstruction to the naviga- 
tion. 

A piece of land abutting on a navigable river was 
granted by the Crown to A., & by the grant the 
boundary on the river side was expressed to be a 
line “ two chains distance from the shore,” 
“ parallel to the general course of the shore.” 
A. conveyed to I*., A P. conveyed to resp. In 
the conveyance to resp. the boundary was ex- 
pressed to be “ the water’s edge of the river.” 
Resp. used the land as a boat yard, had for 
many years kept moored in the river opposite the 
land a large floating wharf, with a covered boat 
house upon it, which he used for the purposes of 
his business as a boatman for housing & mooring 
boats : — Held : (2) the possession following upon 
the conveyance had given to resp. a good primd 
facie title to the whole of the space of two chains 
from the shore, & (3) he was entitled to maintain 
an action against applts. for wrongful acts which 
polluted the river & impeded the navigation, 
& obstructed the access to his wharf. — Booth v. 


Ratt£ (1890), 15 App. Cas. 188 ; 59 L. J. P. C, 
41 ; 62 L. T. 198 ; 38 W. R. 737, P. 0. 

Annotation : — A a to { 2) Reid. Watcham v. A.-G. of the East 

Alriea Protectorate, [1919] A. O. 533. 

Licencee or owner of fishing rights .] — See 

Fisheries, Vol. XXV., pp. 34-37, Nos. 328-355. 

352. Against whom — Local authority — Pollution 
by person not party to action — Power of local 
authority to prevent pollution.] — On a motion for 
an injunction to restrain a local board from allow- 
ing sewage to flow into a brook opposite pltf.’s 
house, whereby a nuisance was occasioned, it 
appeared that the nuisance was in fact caused by 
P., not a party to the action, who had passed the 
sewage of his house into the brook through a pipe, 
which, by agreement with defts., he was only 
entitled to use for surface or rain water : — Held : 
although the Local Board could not be compelled 
to construct an improved system of drainage 
except by mandamus ; nor to bring an action for 
an injunction against a third party, particularly 
in cases where the legal right was doubtful ; still 
where the third party was acting in violation of 
an agreement entered into with the Local Board 
to pass surface water only through the pipe, & 
where no special inconvenience would be caused 
to other neighbours, pltf. was entitled to an in- 
junction against defts. on the ground that they 
could themselves prevent any nuisance being 
caused, by stopping up the jjipe which was being 
used in contravention of the agreement, under 
the powers given them by Public Health Act> 
1875 (c. 55), and this, notwithstanding that they 
would bo preventing the third party from exorcis- 
ing his right of passing surface water only through 
the pipe. — Charles v. Finchley Local Board 
(1883), 23 Ch. D. 767 ; 52 L. J. Ch. 554 ; 48 L. T. 
569 ; 47 J. P. 791 ; 31 W. R. 717. 

Annotations : — Distd. A.-G. v. Clerkemvell Vestry, [1891] 

3 Oh. 527 ; Ogilvio v. Blything Union 11. S. A. (1891), 65 

L. T. 338. Consd. Brown v. Dunstable Corpn., [1899] 

2 Ch. 378. 

353. Owners & carriers of oil tank — Leakage 

from tank while on railway.] — An oil tank was 
consigned by an oil co. to a railway co. for con- 
veyance to a railway depot. On arrival at the 
depot the tank was found to be leaking, & a largo 
quantity of oil penetrated into a watercourse on 
pltfs.* premises, rendering the water unfit for 
pltfs.’ cattle to drink. On the leakage being 
discovered by the railway co.’s servants, every 
effort was made by the railway co. to stop it. 
Pltfs. sued the oil co. & the railway co. for damages 
for nuisance arising from the pollution of the 
watercourse: — Held: (1) the oil co. were liable, 
as they ought by the exercise of reasonable care 
to have discovered the defective condition of the 
tank before consigning it by rail ; (2) the railway 
company were not liable, as they did not in any 
way permit the continuance of the nuisance, & 
as the damage was caused by the wrongful act of 
a third party, namely, the oil co., in sending a 
defective tank to the railway co.’s premises. — 
Smith v. Great Western Ry. Co. (1926), 135 
L. T. 112 ; 42 T. L. R. 391. 

354. Several persons causing pollution — 

Liability of each.] — Blair & Sumner v. Heakin, 
Eden & Thwaites v. Deaicin, No. 271, ante. 


PART I. SECT. 6, SUB-SECT. 6.— A. 

®- By whom — Riparian oirnrr.] — 
Neither an agreement by a riparian 
owner to allow a gold -mining co. to 
work a dredge higher up on the same 
fetroam, nor working a dredge himself 
on his own part of the stream, deprives 
him of the right to object to others 
above him working dredges which 
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would foul the stream. Holding shares 
in one of tho cos. dredging is not 
evidence of acquiescence in the other 
companies working dredges. Acqui- 
escence by one riparian tenant In 
common does not bind his co-tenant. — 
Mackenzie v. Waimumtt Queen Gold- 
Dredging Co.. Ltd. (1901), 21 N. Z. 
L. It. 231.— N.Z. 


d. Against whom — Local authority .] 
— Van Egmond v. Seaforth Corpn. 
(1883), 6 O. It. 599. — CAN. 

e. .1 — Gray v. Dundas 

Corpn. (1886), 11 O. R. 317 ; 13 A. It. 
588.— CAN. 

f. .] — Clare v. City of 

Edmonton (Alta.) (1914), 20 W. L. It. 
678.— CAN. 
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Sect, 6. — Purity and pollution : Sub-sect. 5, A., D 
C. D. (a).] 

355. — Wliero an injury has 
been done to the private rights of a person, whether 
tenant or landlord, that person is entitled to 
damages, although only nominal, & where in such 
a case an injury is apprehended an injunction 
will bo granted as against the party in default. 

In an action by N., tenant of a certain farm for 
damages, & an injunction against T., a sanitary 
authority, for polluting pltf.’s stream : — Held : 
pltf.’s private right having been injured he was 
entitled to nominal damages & an injunction 
against T., although T. had only polluted the 
stream in conjunction with others. — N ixon v . 
Tynemouth Union Rural Sanitary Authority 
(1888), 52 J. P. 504, I). C. 

B. Notice of Proceedings. 

See Rivers Pollution Prevention Act, 1870 
(c. 75), s. 13. 

356. When notice should be given — Whether 
after consent of Ministry of Health obtained.] — 

Notice of intention to take proceedings under 
Part HI. of Rivers Pollution Prevention Act, 
1870 (c. 75), may be given before the consent of 
the Local Government Board 1ms been obtained 
to such proceedings being taken. — W est Riding 
of Yorkshire Rivers Board v . Scaur End Mill 
C o. (1901), 05 J. P. 776, I). 0. 

Annotation : — Overd.West Hiding of Yorkshire Rivers Board 

v. Robinson, LI 907 J 1 K. B. 431. 

357. .] — The Rivers Pollution Pre- 

vention Act, 1876 (c. 75), authorises a sanitary 
authority to take proceedings in respect of certain 
offences under the Act, but provides that such 
proceedings shall not be taken without the consent 
of the Local Government Board, nor until the 
expiration of two months after written notice of 
the intention to take such proceedings has been 
given to the offender : — Held : the notice could 
not be given until the consent of the Local Govern- 
ment Board had been obtained. — W est Riding 
of Yorkshire Rivers Board v . Robinson 
Brothers, (1907] 1 K. B. 431 ; 76 L. J. K. B. 
420 ; 96 L. T. 162 ; 71 J. P. 137 ; 23 T. L. R. 249 ; 
51 Sol. Jo. 207 ; 5 L. G. li. 409, 0. A. 

358. Necessity for notice — Disobedience to order 
of county court — Application for penalties.] — The 
Rivers Pollution Prevention Act, 1876 (c. 75), 
s. 10, provides that the county ct. having juris- 
diction in the place where any offence against the 
Act is committed may, by summary order, require 
any person to abstain from the commission of such 
offence. The sect . further enacts that any person 
making default in complying with any require- 
ment of an order of a county ct. made in pursuance 
of the sect, shall pay to the person complaining 
such sum not exceeding £50 a day for every day 
during which he is in default A that such jienalty 
shall be enforced in the same manner as any other 
debt judged to be due by the ct. Sect. 13 of the 
Act provides that proceedings shall not be taken 
under this Act for any offence against the Act 
until the expiration of two months after written 
notice of the intention to take such proceedings 
has been given to the offender. 

In .Tan. 1909, a county ct. judge made an order 
declaring that defts. were guilty of an offence 
against the Act in causing sewage pollution to I 


flow into a river, & ordered them to abstain in tho 
future from tho commission of the offence. On 
June 10, 1910, an order was made for penalties 
against defts. for two defaults in complying with 
the order. On Oct. 17, 1913, an application was 
made to the county ct. for an order that defts. 
should be directed to pay further penalties for 
defaults against the order of 1909 committed on 
Aug. 1 & 6, 1915. A preliminary objection was 
taken by defts. that under sect. 13 of the Act 
two months’ written notice of tho application 
should have been given to them. The judge gave 
effect to this objection & declinod to entertain the 
application : — Held : the judge was wrong, & 
the provisions of sect. 13 applied only when pro- 
ceedings were taken for an offence against the 
Act, <fc not when an application was made for 
penalties upon the ground that an existing order 
of the ct. had been disobeyed. — West Riding of 
Yorkshire Rivers Board v. Meckmondwike 
Urban District Council (1914), 110 L. T. 692 ; 
78 J. P. 190, 1). C. 

Notice to public authorities generally.]- — Sec 

Public Authorities, Vol. XXX VIII., pp. 132- 
135. 

C. Jurisdiction of County Court. 

See Rivers Pollution Prevention Act, 1876 
(c. 75), s. 10. 

Appeal from county court — By motion.] — See 

County Courts, Vol. XIII., p. 527, No. 786. 

359. Right to order discovery.] — Where a 
statute creates an offence & empowers a county 
ct. to make an order requiring any person to 
abstain from committing the offence, & also to 
impose a penalty upon any person disobeying the 
order, the county ct. may in proceedings taken to 
obtain an order grant discovery against deft., 
since discovery in proceedings to obtain an order 
could not expose deft. Id a penalty. — Derby 
Oorpn. v. Derbyshire County Council, [1897] 
A. C. 550 ; 66 L. J. Q. B. 701 ; 77 L. T. 107 ; 62 
J. P. 4 ; 46 W. R. 48, H. L. ; affq. S. C. sub nom. 
He Derbyshire County Council & Derby 

Corpn., [1896] 2 Q. B. 297, O. A. 

A n notation Mentd. It. r. Manchester Local Profiteering 
Committee, Ex ?>. L. & Y. lly. (1920), 89 L. J. K. B. 1089. 

360. Extent of jurisdiction.] — The High Ct. 
will not grant a mandamus to compel a local 
authority under Rivers Pollution Pre' vent ion Act, 
1870 (c. 75), s. 7, to give facilities for enabling 
manufacturers to carry liquids proceeding from 
their factories or manufacturing processes into 
the sewers, the remedy given by sect. 10 of 
that Act of an application to the county ct. 
of the district being a sufficient & appropriate 
remedy. — P eebles v . Oswaldtwistle Urban 
Council, [1897 J 1 Q. B. 384 ; 66 L. J. Q. B. 106 ; 
75 L. T. 689 ; 61 J. P. 166 ; 13 T. L. R. 116 ; 
on appeal , [1897] 1 Q. B. 625, C. A. ; & sub nom. 
Pasmore v . Oswaldtwistle Urban Council, 
[1898] A. C. 387, II. L. 

Annotations : — Mentd. Joiich v. Barking U. D. C. (1898), J.-, 

T. L. it. 92 ; Barou v. PortHlade-by-Sea U. 0. (1899), G8 
L. J. Q. B. 949 ; St. Mary. Islington Vestry v. Hornsey 

U. D. C. (1899), 80 L. T. 746 ; East wood v. Healey IT. C., 
[1900] 1 Ch. 781 ; Soulliall Norwood IJ. D. C. v. Middlesex 
Comity Council (1901 ), 83 L. T. 742 ; Devoimort Corpn. v. 
Tozer, [1902] 2 Ch. 182; It. v. Stepney Corpn., r 1 9021 
1 K. B. 317 : WeHt Hiding of Yorkshire Rivers Board v. 
Gaunt (1902), G7 J. P. 183 ; Haedieko v. Friern Barnet 
IT. C., [19041 2 K. B. 807 ; Went Billing of Yorkshire 
Divers Board v. Preston (1904), 92 L. T. 24 ; Harrington 
v. Derby Corpn., [1905] 1 Ch. 205 ; Went Biding ItiverH 


PART I. SECT. 6, SUB-SECT. 5.—B. 

g. Sufficiency of notice.] — Midlothian County Council v. Oakbank Oil Co., Ltd. (1903), 3 F. (Ct. of Sess.) 700.— SCOT 

PART I. SECT. 0, SUB-SECT. 5.—C. 

h. Discretion of county court judge — To male order restraining pollution Sliuo (Marquis) v. Wehitout Urban 
District Council (1912), 4G X. L. T. Jo. 50. -1R. 
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Board v. Butterworth & Huberts (1907), 98 L. T. 17 ; 
Brook v. Meltliam U. C., [1908] 2 K. B. 780 ; Waltham 
Holy Cross U. D. C. v. Leo Conservancy Board (1910), 
3 03 L. T. 192 ; Hulme v. Ferranti, [1918) 2 K. B. 426 ; 
Turner v. Kingsbury Collieries, [392)1 3 K. B. 3 69 ; H. 
v. Poplar B. C. (No. 1), [1922] 1 K. B. 72 ; Waghorn v. 
Collison (1922), 127 L. T. 8 ; Phillips v. Britannia Hygienic 
Laundry Co., f 1923 J 2 K. B. 832 ; Clark v. Epsom It. D. C. 
(1928), 45 T. L. H. 106. 

361 • Transfer of action to High Court.] — An 

application under Rivers Pollution Prevention 
Acr, 1876 (c. 75), s. 11, for tho transfer to the 
Ch. Div. of the High Ct. of an action commenced 
in the county ct., on the ground that it raised 
intricate questions of fact & law, was refused ; 
the ct. being of opinion that additional expense 
would be occasioned by transferring the case from 
the county ct., where the questions of fact could 
be locally determined, & from which tribunal 
there was an appeal to the High Ct. on questions 
of law. — West Hiding of Yorkshire Hi vers 
Board v. Ravensthorpe Urban District 
Council (1907), 71 J. P. 209. 

TJ. Form of Proceedings. 

(a) In General. 

362. Action — Whether maintainable — Where 
recovery of compensation provided for by statute.] — 

A local board of works, in executing drainage 
works in their district, polluted a stream, which 
in its onward course flowed through pltf.’s land out 
of tho district, & by such pollution caused an 
injury to pltf. : — Held : plti.’s remedy was by 
action, & not under the compensation clauses of 
Metropolis Management Act, 1855 (c. 120) ; the 
local board not 1 laving any power to foul a stream 
belonging to other persons. — Cator v. Lewisham 
Board of Works (1861), 5 B. <fc 8. 115 ; 5 New 
Rep. 219 ; 31 L. J. Q. B. 71 ; 13 L. T. 212 ; 29 
J. P. 52 ; 11 Jur. N. 8. 310 ; 13 W. R. 251 ; 322 
E. R. 775, Ex. Ch. 

Annotations Reid. K. v. Godmanchester L. B. of Health 
(1866), J li. Sc 8. 936 ; Selous a. Wimbledon L. B., Same r. 
Croydon H. S. A. (1885), 1 T. L. 11. 190. 

363. .] — A waterworks co. were 

authorised by their private Act to take <Sc use the 
water of certain springs which supplied a river 
upon the banks of which certain mills were situate. 
The Act provided that the co. should not abstract 
more than a certain amount of water before they 
had constructed a compensation reservoir for 
storing the water during floods for the benefit of 
the millowners. The Act gave the co. compulsory 
powers for acquiring land, streams, & springs for 
their undertaking, <fc powers to acquire by consent 
lands tor constructing their compensation reservoir. 
The Act contained a reservation of the right of 
the owners occupiers of any lands, mills, or 
works, to the use of the waters of the stream, except 
so far as provided declared by the Act. Water- 
works Clauses Act, 1847 (e. 17), was incorporated 
with this Act. The co. constructed a compensa- 
tion reservoir & a subsequent Act of Parliament, 
which gave them further powers, including powers 
of emptying & cleansing tho reservoir, recognised 
this reservoir as a sufficient compensation reservoir 
for the millowners, & directed it to be maintained. 
Tho owner of some dye works situate on the river 
below tho reservoir filed a bill against the co., 
complaining that the effect of tho reservoir was 
to make the water of the river more muddy than 
it was before its construction, & to render it unfit 
for the process of dyeing, & praying for an in- 


junction to restrain defts. from fouling the stream. 
These allegations being in the judgment of the ct. 
established: — Held: (1) the Acts gave defts. no 
power to foul the water ; (2) tho compensation 
clauses in the Waterworks Clauses Act, 1847 
(c. 17), did not apply, inasmuch as the injury was 
such as the co. were not authorised to commit ; 
& pltf. was entitled to an injunction ; (3) qu. : 
whether Waterworks Clauses Act, 1847 (c. 17), 
gives compensation for injuries to the lands of 
third persons caused by works on land which 
could bo taken only by consent. — Clowes v. 
Staffordshire Potteries Waterworks Co. 
(1872), 8 Ch. App. 125 ; 42 L. J. Ch. 107 ; 27 L. T. 
521 ; 36 J. P. 760 ; 21 W. R. 32, L. JJ. 

Annotations : — As to (2) Consd. Pennington v. Brinson Hall 
Ooal Oo. (1877), 5 Oh. D. 769. Refd. Shelter v. City of 
London Electric Lighting Co., Meux's Brewery Co. v. 
City of London Electric Lighting Co., [1895] I Ch. 287 ; 
•Tordeson v. Sutton, Southcoates & Drypool Gas Co., 
[1898] 2 Ch. 614. (Jens', rally, Consd. Metropolitan Asylum 
District v. Hill (1881), 6 App. Cas. 193. Retd. Hill v. 
Metropolitan Asylum District Managers (1879), 4 Q. B. D. 
433 ; Truman v. L. B. Sc S. C. Hy. (1883), 25 Ch. D. 423. 

364-. Indictment.] — A canal co. were empowered 
by an Act of Parliament to take the water of 
certain brooks & use it for tho purposes of their 
canal ; the water in one of the br ooks at the time 
tlie Act passed w T as pure, but it afterwards became 
polluted by drains, etc., before it reached the 
canal, & it was then penned back in the canal, & 
bocame a public nuisance : — Held : that the co. 
were liable to be indicted for the nuisance, as there 
was nothing in the Act compelling them to take 
tho water, or authorising them to use it so as to 
create a nuisance. — R. v. Bradford Navigation 
Do. (1865), 6 B. & S. 631 ; 34 L. J. Q. B. 191 ; 29 
J. P. 613 ; 11 Jur. N. S. 766 ; 13 W. R. 892 ; 122 
E. R. 1328. 

Annotations Consd. A.-G. r. Tod HcalJcy, [1897] 1 Ch. 560. 
Refd. Sax by r. M. S. Sc L. By. (1869), L. R. 4 O. P. 198 ; 
Hill r. Metropolitan Asylum District Managers (1879), 4 
Q. B. D. 433. 

365. Mandamus— Nuisance not actually caused 
by local authority — Authority guilty of neglect.] — 

x\. local board, under 1‘ublic Health Act, 1875 
(e. 55), causing a nuisance by any act which, in- 
dependently of the statute, would have given a 
cause of action to any person, may be made liable 
in damages, or be restrained by injunction, unless 
they can show a justilication under the powers of 
the statute. But if a local board do no act them- 
selves to cause a nuisance, but neglect to perform 
their duty of providing a satisfactory & healthy 
system of drainage, it is no ground of action by an 
individual for damages or an injunction, but tho 
remedy is by prerogative writ of mandamus ; & 
sctnblc : this jurisdiction, notwithstanding Jud. 
Act, 1873 (c. 66), s. 25, ought not to be exercised 
except by the Q. B. D. 

Defts. were a local board constituted in Nov. 
1875, under Public Health Act, 1875 (c. 55). 
Pltf. complained that for some time before & since 
defts. became the sanitary authority, sewage was 
allowed to fall into a stream passing near his 
residence so as to pollute it & cause a nuisance to 
him. lie complained to defts. in May, 1876, & 
nothing having been done he brought an action 
against them in July, 1876, for damages & an 
injunction : — Held : assuming that an actionable 
nuisance existed, as defts. had themselves done no 
act to create or increase it, pltf. had no cause of 
action. — Glossop v. Heston & Islew ortii Local 
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D. (a). 

k. Action A — A person throwing 
noxious matter into lake Ontario, or 


any other navigable water, is liable both 
to an indictment & to a private action 
at the suit of any individual distinctly 
Sc peculiarly injured thereby. — W atson 
v. Toronto City Gas Light 8c Water 


Co. (1847), 4 U. C. B. 158.— CAN. 

364 i. Indictment.) — Watson v. 
Toronto City Gas Light Sc W ater 
Co. (1817), 4 U. C. II. 158.— CAN. 
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Sect. 6 . — Purity and 'pollution : Sub-sect. 5, D. (a) 

(b)i. 

Board (1879), 12 Ch. D. 102 ; 49 L. J. Ch. 89 ; 40 
L. T. 730 ; 44 J. P. 36 ; 28 W. R. Ill, C. A. 

Annotations: — Apld. A.-G. v. Dorking Grdns. (1882), 20 
Oh. D. 595. Consd. Charles v. Finchley L. 11. (1883), 23 
Ch. D. 767. Apld. Ii. v. Staines L. B. (1888), 60 L. T. 
20 1. Distd. Wanviok & Birmingham Canal Navigation 
Co. v. Burman (1890), 63 L. T. 670. Consd. A.-G. v. 
Clerkenwell Vestry, [1891] 3 Ch. 527 : Ogilvie v. Biything 
Union R. S. A. (1891), 65 L. T. 338 ; Cowley v. Newmarket 
L. B., [1892] A. C. 345. Distd. Yorkshire West Riding 
Council v. Holmflrth U. S. A., [1894] 2 Q. B. 842. Expld. 
Dent v. Bournemouth Corpn. (1897), 66 L. J. Q. B. 395. 
Consd. Robinson v. Workington Corpn., [1897] 1 Q. B. 
619 ; Pasmore v. Oswaldtwistle U. D. C., [1898] A. C. 387 ; 
Lee District Board v. L. C. C. (1899), 82 L. T. 306 ; 
Harrington v. Derby Corpn., [1905] 1 Ch. 205. Expld. 
Foster v. Warblington U. C., [1906] 1 K. B. 648. Distd. 
.lones v. Llanrwst U. C., [1911] 1 Ch. 393. Reid. R. v. 
Pari by (1889), 22 Q. B. I). 520 ; Ainley v. Kirkheaton 
L. B. (1891), 60 L. J. Ch. 734 ; Durrant v. Branksome 
U. D. C. (1897), 76 L. T. 739 ; Peebles v. Oswaldtwistle 
U. 1). C., [1897] 1 Q. B. 384 ; R. v. St. Giles, Camberwell 
Vestry (1897), 61 J. P. 217 ; Smith v. Chorley District 
Council, 11897] 1 Q. B. 532 ; Wincanton R. C. v. Parsons 
(1905), 74 L. J. K. B. 533 ; Dawson v. Bingley U. C., [1911] 
2 K. B. 149 ; McClelland v. Manchester Corpn., [1912] 
1 K. B. 118: Hesketh v. Birmingham Corpn., [1924] 
1 K. B. 260. Mentd. A.-G. v. Manchester (Dean & Canons) 
(1881), 18 Ch. D. 596; Holland v . Dickson (1888), 37 
Oh. D. 669 ; It. v. St. Uoorgo-the-Martyr, Southwark 
Vestry (1892), G1 L. J. Q. B. 398 ; Davies v. Gas Light & 
Coke Co., [1909] 1 Ch. 248. 

366. Complaint to Ministry of Health.] — H ar- 
rington (Earl) v. Derby Corpn., No. 418, post. 

367. Whether precluding remedy of In- 

junction & damages.] — (1) Crude sewage was dis- 
charged by a local authority into the channel of 
an intermittent stream which ran in an old culvert 
through private land & then in the open air along- 
side that land to a tidal river, the stream itself 
being tidal up to tho point where the sewage 
entered. The local authority had not interfered 
with the natural flow of the stream, which only 
ran during winter. In the summer the channel 
conveyed nothing but sewage with the exception 
of the tidal water with which it was diluted twice 
a day. /Sewage was deposited on the banks of the 
open channel to such an extent as to constitute 
a public nuisance when the tide was out, & owing 
to the defective state of the culvert the land was 
constantly flooded with pent up sewage water at 
spring tides. In an action by the tenant of the 
land the Att.-Gen. at his relation for damages 

an injunction : — Held : the local authority were 
liable to an injunction restraining them from 
occasioning a nuisance by discharging crude 
sewage through the open channel, & from dis- 
charging it or permitting it to flow from the 
culvert or sewer on to the relator’s land. 

(2) Sernblc : although Public Health Act, 1875 
(c. 55), s. 299, provides a statutory remedy by 
complaint to the Local Government Board in the 
r-ase of a local authority making default “ in the 
maintenance of existing sewers ” it does not 
preclude a private individual from obtaining 
damages & an injunction against the local authority 
in respect of a common law nuisance arising from 
that default. — A.-G. v. Lewes Corpn., [1911] 2 Ch. 
495 ; 81 L. J. Ch. 40 ; 105 L. T. 697 ; 76 J. P. 1 ; 
27 T. L. R. 581 ; 55 Sol. Jo. 703 ; 10 L. G. R. 26. 

Annotation : — Generally , Refd. II. v. Murshland, Smecth & 
Fen District Comra., [1920] 1 K. B. 155. 

Disturbance of fisheries.] — See Fisheries, Vol. 
XXV., pp. 36, 37, Nos. 341, 343, 345-350. 

( b ) Injunction. 
i. In General . 

See , also, Public Authorities, Vol. XXXVIII., 
pp. 53, 54, Nos. 305-311. 

368* On whom injunction binding — Successors 


in office of original defendants.] — In June, 1875, 
a decree was made against the corpn. of Birming- 
ham, as the local sanitary authority, granting a 
perpetual injunction to restrain the pollution of a 
river by sewage ; but the decree was, on terms, 
to be suspended for five years. 

Before the expiration of the five years the 
sanitary authority of the corpn. was transferred 
by a local statute to a district drainage board. 
Pltfs. being desirous of enforcing their decree 
applied for leave to add the district drainage board 
as defts. : — Held : no amendment could be per- 
mitted after final decree. — A.-G. v. Birmingham 
Corpn. (1880), 15 Ch. D. 423 ; 43 L. T. 77 ; 29 
W. R. 127, C. A. 

Annotations: — Mentd. Heard v. Borprwardt, [1883] W. N. 

173; Keit-li v. Butcher (1881), 53 L. J. Cli. 040 ; The 

Duke of Bocclouch, [1892] 1*. 201. 

369. Quia timet action.] — In order to maintain 
a quia timet action to restrain an apprehended 
injury pltf. must prove imminent danger of a 
substantial kind, or that the apprehended injury, if 
it does come, will be irreparable. 

Pltf. was a manufacturer of paper, his mills being 
situate on the bank of a river, the water of which he 
used to a large extent in his process of manufacture 
for which it was essential that the water should be 
very pure. Defts. who were alkali manufacturers, 
were depositing on a piece of land close to the 
river, & about one mile and a half higher up than 
pltf.’s mills, a large heap of refuse from their 
works. It was proved that in the course of a few 
years a liquid of a very noxious character would 
flow from the heap, A would continue flowing for 
forty years or more, & that if this liquid should 
find its way into the river to any appreciable 
extent the water would be rendered unfit for 
pltf.’s manufacture, & his trade would be ruined. 
Pltf. did not allege that he had as yet sustained 
any actual injury. Defts. said that they intended 
to use all proper precautions to prevent the 
noxious liquid from getting into the liver : — Held : 
it being quite possible by the use of due care, to 
prevent the liquid from flowing into the river, & 
it being also possible that, before it began to flow 
from the heap, some method of rendering it 
innocuous might have been discovered, the action 
could not be maintained, & must be dismissed with 
costs. But the dismissal was expressly declared 
to be without prejudice to the right of pltf. to 
bring another action hereafter, in case of actual 
injury or imminent danger. — Fletcher v. Bealey 
(1885), 28 Ch. D. 688 ; 54 L. J. Ch. 421 ; 52 L. T. 
541 ; 33 W. R. 745 ; 1 T. L. R. 233. 

A nnotatioris : — Mentd. M'Murray r. Cmlwoll ( 1 889), 6 T. L. R. 

76 ; A.-G. v. Manchester Corpn., [1893] 2 CJi. 87 ; Wood v. 

Conway Corpn. (1914), 110 L. T. 917 ; Litchfield -Speer v. 

Queen Amio’s Gate Syndicate (No. 2), [J919J 1 Ch. 407. 

.] — See, also , Injunction, Vol. XXVIII., 

pp. 404-411. 

370. Interlocutory injunction.] — A.-G. v. Wil- 
lesden District Council (1896), 12 T. L. R. 
528. 

371. Suspension of injunction.] — A.-G. v. 

Colney Hatch Lunatic Asylum, No. 391, post. 

372. .] — A.-G. v. Finchley Local Board 

(1887), 3 T. L. R. 356. 

373. .] — Resps. & applt. were respectively 

upper & lower riparian owners of a stream in 
Trinidad. Both parties carried on the business 
of boring for oil. Applts.’ proprietary rights & 
the unpolluted flow of the water in the watercourse 
had been violated by resps. allowing noxious 
matter from their works to get into the stream, 
& would continue to be so violated unless the 
nuisance was stopped. In an action by applt. 
claiming an injunction & damages, the judge 
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found that reaps, had polluted the stream with oil, 
& salt water, but while he awarded £50 for accrued 
damages, with the right to sue for further damages 
from time to time, lie held that it was not a case 
for an injunction : — Held : so far as the judgment 
below dealt with the question of damages it must 
be affirmed, but as the lights of applt. had been 
violated he was entitled also to an injunction. 
As, however, an injunction enforceable forthwith 
would inflict a loss on resps. out of all proportion 
to the applt. ’s gain, the operation of the injunction 
would be suspended for two years in order to give 
resps. time to abate the nuisance. — Stollmeyer 
v. Petroleum Development Co., Ltd., [1918] 
A. C. 498, n. ; 87 L. J. P. C. 83 ; 118 L. T. 518, 
P. C. 

374. Breach of Injunction — Inability to comply 
with order— Validity of defence.]— (1) If a decree 
of the ct. be made, restraining a public body from 
pouring their sewage into a river, to the injury of 
pltf., it is no excuse for a breach of the injunction 
that they have attempted to deodorize the sewage, 
so as to make it innocuous, & have failed ; it is 
their duty, if they can obey the order by no other 
means, not to discharge the sewage into the river 
at all. (2) A public board of health having, in 
disobedience to an injunction, permitted the 
sewage to flow into a river, to the injury of the 
plaintiff, a sequestration was ordered to issue 
against the property of the board. — Spokes v . 
Banbury Board op Health (1805), L. It. 1 
Eq. 42 ; 35 L. .J . Ch. 105 ; 13 L. T. 428, 453 ; 30 
.T. P. 54 ; 11 .Jur. N. ft. 1010 ; 14 W. It. 128, 109, 
L. ,T,T. 

Annotation As to (1) Reid. A.-O. i\ Colney Hatch Lunatic 

Asylum Committee (1808), 19 L. T. 70S. 

375. Sequestration.] — -Spokes v. Banbury 

Board of Health, No. 374, ante . 

376. Undertaking on motion for injunction — 
Breach of undertaking — Motion for sequestration & 
injunction.! — Where (lefts., on a motion for an 
injunction to restrain them from polluting a stream, 
gave an undertaking against discharging or 
allowing to be discharged any noxious or offensive 
matter so as to pollute the water of the stream, 
A plffs. subsequently moved to sequestrate deft, 
cos., on the ground that they had on several occa- 
sions committed breaches of the undertaking, 
judge, while holding that the facts strictly entitled 
him to make the sequestration order, decided that 
he had a discretion to grant an injunction in the 
terms of the undertaking A to penalise defts. by 
ordering them to pay all the costs of the applica- 
tion as between solr. A client, A he made such 
order for an injunction A as to costs forthwith. — 
Marsden (Charles ) A Sons, Ltd. v. Old Silk- 
stone Collieries, Ltd. (1911), 13 L. 0. B. 342 ; 
78 J. P. .To. 220. 

Form of order— Pollution requiring compre- 
hensive scheme to abate.] — See Sewers A 
Drains, Vol. XLI., p. 34, Nos. 251, 25^. 

-.]— See, generally , Injunction, Vol. 

XXVIII., pp. 510-512. 

Damages in lieu of or in addition to injunction.] 

See Sub-sect. 5, E., post. 


Inquiry as to damages on claim for injunction.] — 

See Sub-sect. 5, F., post . 

Necessity for actual damage.] — See Sub-sect. 5, 
E., post . 

ii. Grounds for Granting or liefusing. 

377. Relief to plaintiff.] — Wood v. Sutcliffe, 
No. 274, ante. 

378. Appeal pending against conviction for 

nuisance.] — Defts., a canal co., incorporated by 
Act of Parliament in 1772, & empowered by their 
Act to take water for the purposes of their under- 
taking from a stream then pure, but since become 
polluted by the proximity of numerous dwellings, 
was, with its lessees, whose lease was about to 
expire, indicated for a nuisance, in allowing the 
foul water to stagnate in the basin of their canal ; A 
judgment for the Crown was entered up against the 
lessees, who, at the instance of the co., had given 
notice of appeal. Upon an information being filed 
against the co. A their lessees, the co. by their 
answer admitting the polluted state of the water, 
but insisting on a right to use it, however foul, A 
saying they should probably continue to draw the 
water into their canal upon the expiration of the 
lease in Apr. 1806: — Held: (1) the ct. being of 
opinion that the decision at law was correct, the 
fact of an appeal pending at law was no bar to an 
injunction, though it might influence the decision 
of the ct. as to the date at which the injunction 
should commence ; (2) it was no answ r er to tho 

prayer for an injunction to say that the co. did not 
pollute the water, they having the power to draw 
it or not into their canal as they pleased ; (3) nor 
to say that the informants might be left to their 
legal remedies ; (4) nor to say that by restraining 
the co., a worse nuisance would be created in the 
stream : (5) no answer to the prayer for injunction 
to say the lessees were the active offenders, A not 
the co., inasmuch as the co. had set up their rights 
by their answer ; (6) nor that the co. might be 
obliged to close their canal, A expose themselves to 
an indictment on that ground ; A injunction 
ordered ; to commence eight months after the 
date of tho decree. — A.-O. v. Bradford Canal 
Proprietors (1800), L. K. 2 Eq. 71 ; 35 L. J. Ch. 
019 ; 15 L. T. 9 ; 14 W. R. 579. 

Annotation : — (Jctierally. Meotd. A.-G. v. Wimbledon Houso 

Estate Co., [19011 2 Ch. 31. 

379. Pollution by lessees of defendants.] — 

A.-G. v. Bradford Canal Proprietors, No. 378, 
ante. 

380. Seriousness of injury caused.] — (1) When a 
man has a right to the use of an ancient stream 
flowing through his Jand, A sewage matter is so 
discharged into it as to cause him either present 
permanent injury, or such injury as from the 
nature of the case is likely to continue A increase 
so as to become serious A permanent, the ct. will 
grant an injunction to restrain the discharge. 

In determining whether the injury is serious 
or not, the ct. will regard all the circumstances that 
may arise from it ; A important amongst these is 
tho effect of the nuisance upon the value of the 
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377 i. Relief to plaintiff.] — Fisher v. 
Doolittle (1912), 22 O. W. H. Pm : i 
O. W. N. 1-117 ; 5 D. L. It. All). —CAN. 

l. Statute making pollution an 
offence — Right to injunction.] — A.-G. 
Foil Dominion of Canada r. Kwf.n, 
A.-G, for Dominion of Cvnapa v. 
Munn (1895), 3 B. C. H. 408. — CAN. 

m. Statutory power exercised un- 
reasonably .}— W ALLACK V. M'CAUTAN, 


[!917] 1 I. Ii. 377.— IR. 

n. Acquiescence by plaintiff .] — To 
establish a case of acquicseenco in 
defence of a suit for an injunction 
against fouling’ a stream it is necessary 
that the person doing the acts com- 
plained of show that he was encouraged 
by the other side in the doing of thoso 
acts. It is not necessary that tho inj ury 
should be serious to entitle pltf. to an 
injunction ; it, is enough that pltf.’s 
right is invaded. — Eagle i». Booth, 
Booth v. Eagle (1883), 2 N. Z. L. It. 


165 (S. C.).— N.Z. 

o. .1 — Jutland Flat (Wai- 

pori) Gold-Mining Co., Ltd. v. 
McIndoe (1895), 14 N. Z. L. It. 99. — 

N.Z. 

p. Defendant exercising remedial 
measures — Whether injunction refused. } 
— Where, in an action for interdict 
against the pollution of a river, pollu- 
tion is proved within a recent period, 
tho execution of remedial measures by 
defender will not deprive the pursuer 
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Sect. 6. — Purity and pollution: Sub-sect . 5, D . ( b ) 
ii ♦, & (c). ] 

©state, A the prospect of dealing with it to 
advantage. 

(2) The conn*s. under local Acts for such pur- 
poses as above mentioned have no authority to 
commit a nuisance upon property lying beyond 
their jurisdiction under those Acts. 

(3) Assuming that a right so to discharge 
sewage might be acquired by prescription, it can 
only be acquired by a discharge which should 
prejudicially affect the estate of twenty years’ 
duration. — Goldsmid v. Tunbridge Wells 
Improvement Comrs. (1860), 1 Ch. App. 349 ; 
35 L. J. Ch. 382 ; 14 L. T. 154 ; 30 J. P. 419 ; 12 
Jur. N. S. 308 ; 14 W. R. 562, L. JJ. 

Annotations : — As to ( 1) Consd. Lilly white v. Trimmer (1867), 
36 L. J. Ch. 525 ; A.-G. v. Geo (1870), L. It. 10 Eq. 131. 
Apld. A .-O. & PommcB v. BaBingHtoko Corpn. (1876), 45 
L. J. Ch. 726 ; Nixon v. Tynemouth Union R. 8. A. (1888), 
52 J. P. 501. Reid. A.-G. v. Colney Hatch Lunatic Asylum 
(1808), 4 Ch. App. 146; A.-G. v. Dorking Union Urdus. 
(1882), 20 Oh. D. 595. As to (3) Reid. Liverpool Corpn. r. 
Coghill, [1918] 1 Ch. 307. Generali}/, Reid. Glosnop r. 
Heston & iHleworth L. 13. (1879), 12 Ch. D. 102 ; Charles 
v. Finchley L. 13. (1883), 52 L. J. Ch. 554 ; Fletcher v. 
Healey (1885), 28 Ch. D. 688 ; Islington Vestry r. Hornsey 
U. a, [1900] 1 Ch. 695. Mentd. Shelter v. City of London 
Electric Lighting Co., Meux’s Brewery Co. v. City of London 
Electric Lighting Co., [1895] 1 Ch. 287. 

381. Grant of Injunction exposing defendants to 
indictment — Through closing of undertaking.] — 

A.-G. v. Bradford Canal Proprietors, No. 378, 
ante. 

382. Increase of nuisance if Injunction granted.] 

— A.-G. v. Bradford Canal Proprietors, No. 
378, ante. 

383. Abatement of pollution — After proceedings 
taken — No material injury.] — (1) Bill liled to re- 
strain a local board of health from discharging 
sewage into their river so as to be a nuisance A 
injury to pltf. The ct., ilnding that pltf. sustained 
no material injury A that the nuisance, if any, had 
been to a great extent abated since the filing of the 
bill, refused the injunction A dismissed the bill, 
but without costs, pltf. appearing to have had some 
justification for instituting the suit. 

(2) In cases of this class, where important public 
interests are involved, such as the improvement of 
the drainage of a town, the ct. will protect the 
private rights of the individual if affected in any 
material degree, but will at the same time have 
regard to the nature A extent of the alleged 
injury or nuisance A to the balance of inconvenience. 
— Lilly white v. Trimmer (1807), 36 L. J. Ch. 525 ; 
16 L. T. 318 ; 15 W. It. 763. 

Annotations As to (2) Reid. A.-G. »\ Colney Hatch Lunatic 
Asylum (1808), 19 L. T. 44 ; A.-G. v. Gee (1870), L. R. 10 
Eq. 131. 

384. .]— Carr A Co. v. Bath Gas 

Light A Coke Co. (1899), [1900] W. N. 205, n. 

Annotations Mentd. Running?’. Grosvonor Dairies, J 1 000 J 
\V. N. 265 ; Chester (Dean & Chapter) v. Smelting Corpn. 
(1901), 85 L. T. 67. 

385. So far as possible.] — An action w r as 
brought against a sanitary authority to restrain 
the pollution of a ditch running through the main 
street of a town past pltf.’s lands into the sea. The 
ditch was covered over as it passed through the 
town, but was afterwards an open stream, A had 
been for many years seriously polluted. Pltf. 
claimed an injunction to restrain defts., as the 
owners of the covered part of the ditch A as the 
sanitary authority of the district, from permitting 
any sewage or other noxious matter to come on 

of the right of aecurity of interdict, 
unless defender consents to his remedial 
measures being tasted by inspection & 
over a lengthened period, & 


to her lands or into her part of the ditch. In 
1877 the attention of deft, was called to the 
condition of the houses in two new streets, A they 
required the owners of those houses to improve 
their drains. The owners accordingly ran two 
drains down the two streets A made communica- 
tions with the main sewer. These drains were 
made for the purpose of carrying off surface water, 
A were not connected with any privies, but in 
addition to the surface water the slops of the 
houses were allowed to be thrown down the drains. 
In 1885, in consequence of a complaint made to 
defts., notices were directed to be served upon the 
occupiers to divert all polluting matter from the 
sewer, A the inspector of nuisances was ordered to 
inspect all drains entering into the main sewer. 
The notices so served were all effective in causing 
an abatement of the nuisance except four. Subse- 
quent directions of defts. as to cleansing the sewer 
were duly carried out, the effect of which was to 
diminish the pollution of it to some extent. The 
defence was, that defts. had done everything in 
their power to prevent any nuisance from being 
occasioned to pltf. or her property ; A they were 
not responsible for the nuisance : — Held : defts. 
had done all they could to abate the nuisance of 
which pltf. complained, A were not responsible for 
it ; biit pltf.’s remedy, if any, was against the 
persons who actually caused t he nuisance ; there- 
fore, the action could not be maintained. — 
Ogilvie v. Blything Union Rural Sanitary 
Authority (1892), 07 L. T. 18, 0. A. 

A nnotation : - Reid. Southall Norwood U. D. C. v. Middlesex 

County Council (1901), 83 L. T. 742. 

386. Abatement in progress.] — Harring- 

ton (Karl) v. Derby Corpn., No. 418, post. 

387. - Between trial of action & appeal — 
Injunction discharged.] —The judge, having granted 
at the instance of the A.-G. a perpetual injunction 
restraining a public drainage board from dis- 
charging sewage water into a river in contraven- 
tion of Public Health Act, 1875 (c. 55), s. 17, defts. 
appealed. Upon the appeal defts. did not contest, 
that the injunction was properly granted on the 
facts existing at the trial, but they obtained suc- 
cessive adjournments of the appeal to enable them 
to complete certain sewage works upon which they 
were engaged in order to comply with the sect. 
On the completion of the works, there being a 
conflict of evidence as to their sufficiency, the ct. 
referred the matter to an expert to report, A he 
reported that the sewage effluents from defts.’ 
works which entered the river after treatment by 
the process in use at the date of his report were at 
that date to such an extent freed from excrementi- 
tious A other foul or noxious matters that they did 
not affect or deteriorate the purity of the w r ater 
in the river. The ct. then, being of opinion that 
there was no longer any breach of the sect., dis- 
charged the injunction upon defts. undertaking to 
use their best endeavours to prevent any future 
breach ; (lefts, to pay the costs of the appeal ; — 
Held : although tho ct. had jurisdiction to dis- 
charge the injunction, it ought not in the exercise 
of its jurisdiction to have accepted, in lieu of the 
injunction, an undertaking in the limited form 
above stated, A the House substituted for this 
undertaking an undertaking by defts., that the 
existing results, as described in the report of the 
expert, should in future be maintained ; defts. 
to pay three-fourths of the costs of the appeal to 
the House. — A.-G. v. Birmingham, Tame A Rea 


not mado cx parte but by neutral 
authority. — Seafield (Dowager 
Countess) v. Kemp (1899), 1 F. (Ct. of 
Sens.) 402 ; 30 Sc. L. R. 363 ; 0 


S. L. T. 289.— SCOT. 

q. — — .] — Salisbury Municipal- 
ity v. Jooala, [1911] App. D. 178. 
S. AF. 
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District Drainage Board, [1912] A. O. 788 ; 82 
L. J. Ch. 45 ; 107 L. T. 368 ; 76 J. P. 481 5 11 
L. Q. R. 194, H. L. 

Annotations:— Mttltd. A.-G. v. Kerr & Ball (1914), 79 J. P. 

51 ; Countess Warwick S.S. Co. v. Le Nickel Soc. Anon., 

Anglo -Northern Trading Co. v. Emlyn, Jones & Williams 

(1917), 87 L. J. K. B. 309 ; Metropolitan Water Board r. 

Dick, Kerr, [1917] 2 K. B. 1 ; Robioson v. R., [1921] 3 

K. B. 183. 

388. .] — Reaps, complained that 

certain sewage works erected & maintained by 
applts. near the head of a navigable tidal creek at 
Battersea, of which creek resps. were tko riparian 
owners, caused a nuisance, A they claimed relief 
by injunction A damages. Applts. had since the 
commencement of these proceedings erected new 
additional works, which had enabled them to 
dispose of the storm water in a way which did not 
injure resps. Their Lordships, on the under- 
taking by applts. to maintain the sewer A works 
as now existing, dismissed the appeal with costs, A 
discharged the injunction. — London County 
Council v. Price’s Candle Co., Ltd. (1911), 75 
J. I\ 329 ; 9 L. G. R. 000, II. L. ; affg. 8. C. sub 
nom. Price’s Patent Candi/e Co., Ltd. v . 
London County Council, [1908] 2 Ch. 520, C. A. 

389. Balance of convenience — Between public & 
private interests.] — A.-G. v. Birmingham Borough 
Council, No. 339, ante. 

390. .] — I ally white v. Trimmer, No. 

383, ante. 

391. Power of plaintiff to remedy evil.]— When 
the difficulty of removing the injury is great, the 
ct. will suspend the operation of the injunction 
for a time, with liberty to defts. to apply for an 
extension of time. An information was filed at 
the relation of a local board of health, praying for 
an injunction to restrain the visiting justices of a 
county lunatic asylum from allowing the sewage 
from the asylum to pollute a certain stream. The 
facts of the pollution of the stream existing, A 
being attributable in part, to the sewage of the 
asylum, being proved, the ct. granted an in- 
junction ; but suspended its operation for three 
months to enable defts. to make the necessary 
arrangements, with liberty to defts. to apply for 
an extension of time. — A.-(J. v Colney Batch 
Lunatic Asylum (1868), 4 Ch. App. 14(5 ; 38 
L. ,7. Ch. 2(55 ; 19 L. T. 708 ; 33 ,7. P. 19(5 ; 17 
W. R. 210, L. C. A L. J. 

A it Mutations : Consd. A.-G. r. Geo (1870). L. 7*. 10 K(]. 131. 

Apld. Hill v. Metropolitan As\ium District Managers 

(187 9), 4 Q. B. D. 4 33. Refd. A.-G. r. Birmingham B. O. 

(187 1 ), 24 L. T. 224 : A.-G. r. Dorking Union Ordns. 

(1882), 20 Ch. 1). 595; A.-G. r. Birmingham. Tamo & 

Pea District Drainage Board, (19121 A. C. 788. Mentd. 

Islington Vestry »\ Hornsey U. C., |1900] 1 Ch. 695. 

392. Prescriptive right to pollute acquired.]— 

Harrington (Earl) r. Derby Oorpn., No. 118, 
post. 

(c) Summary Proceedings. 

393. Juilsdlctlon of justices — Over person by 
whose act, default, permission or sufferance nuisance 
arises — Direction to abate nuisance.] — By Nuisances 
Removal Act, 1854 (c. 121), s. 12, in any case 
where a nuisance, a term, which includes ditches 
A drains injurious to health, is ascertained by the 
local authority to exist, they shall cause complaint 
thereof to be made before a justice of the peace, 
A the justice shall thereupon issue a summons 
requiring the person by whose act, default, per- 
mission or sufferance the nuisance arises or is 
continued, or if such person cannot be found or 
ascertained, the owner or occupier of the premises 
on which the nuisance arises, to appear before 
any two justices, who shall proceed to inquire 
into the complaint, & if it be proved to their 
satisfaction that the nuisance exists, shall make an 


order on such person, owner or occupier, for the 
abatement, discontinuance & prohibition of the 
nuisance. By sect. 13 the justices may require 
the person upon whom the order is made to drain, 
empty, cleanse, fill up, amend or remove the 
injurious ditch, drain, etc. The occupiers of a 
brewery had for upwards of twenty years dis- 
charged the refuse from it into a barrel drain, 
which, after passing along a turnpike road, entered 
land belonging to another proprietor. The pro- 
prietor of this land did not get rid of the refuse 
as his predecessors had done, & it became after it 
bad reached his land a nuisance : — Held : the 
occupier of the brewery was a x>erson by whose 
act, default, permission or sufferance the nuisance 
was caused, A an order of justices directing him 
to abate the nuisance by cutting off all communica- 
tion between the drains of his premises & the 
barrel drain was valid. — Brown v. Bubbell, 
Franoomb v. Freeman (1868), L. R. 3 Q. B. 251 ; 
9 B. A S. 1 ; 37 L. J. M. O. 65 ; 18 L. T. 19 ; 32 
J. P. 196 ; 10 W. R. 511. 

Annotations : — Refd. Richmond Union OrdiiH. v. 8t. Paul’s 
(Dean A" Chapter) (1868), 18 3,. T. 522; St. Helens’ 
Chemical Co. r. St. Helens’ Oorpn. (1870, 1 Ex. 1). 196 ; 
Fordom v. Parsons, [1894] 2 Q. B. 780 ; Wycombe Union 
v. Parsons (J894), 71 L. T. 428. Mentd. Scarborough 
Oorpn. v. Scarborough It. S. A. (1876), 1 Ex. D. 344 ; 
Riddell v. Spear (1879), 40 L. T. 130. 

394. Necessity for consent to proceedings — 

Consent obtained to previous proceedings .] — Ex p. 

Merbey A Jrwell .Joint Committee (1895), 59 
J. P. Jo. 756, D. C. 

395. Exercise discretionary — Application by 

party himself an offender.] — The making of an 
order under Rivers Pollution Prevention Act, 1876 
(c. 75), s. 10, requiring a person to abstain from 
the commission of an offence against the provisions 
of that Act, is discretionary, & such an order 
ought not, as a matter of discretion, to be mad© 
against a person who has offended against the 
Act, on the application of another party who is 
also an offender against its provisions, & who, by 
means of such an order, is seeking to avoid the 
performance of duties imposed upon him by 
statute. — Kirkheaton District Local Board 
v. Ainley, Sons A Co., [1892] 2 Q. B. 274 ; 61 
L. J. Q. B. 812 ; 67 L. T. 209 ; 57 J. P. 36 ; 41 
W. R. 99 ; 8 T. L. R. 663 ; 36 Sol. Jo. 608, C. A. 

Annotations Refd. Staffordshire County Council v. 
Scisdon R. D. O. (1907), 96 L. T. 328. Mentd. Forrand v. 
Hallas Land &: Building Co., [1893] 2 Q. B. 135 ; Fordom 
v. Parsons, [1894] 2 Q. B. 780 ; Yorkshire West Riding 
Council v. Holmflrth U. S. A., [1894] 2 Q. B. 842 ; He 
Derbyshire County Council & Derby Oorpn., [1396] 2 
Q. B. 297 ; Peebles v. Oswald twistle U. I). C., [1897] 

J Q. B. 384 ; A.-G. v. Scott, [1905] 2 K. B. 160 ; Butter- 
worth v. West Riding of Yorkshire Riven* Board, [1909] 
A. C. 45 ; Waltham Holy Cross U. D. O. r. Lee Conservancy 
Board (1910), 103 L. T. 192 ; Rocbford R. C. r. Port of 
London Authority, [1914] 2 K. B. 916 ; West Riding of 
Yorkshire Rivers Board r. Li nth waite IT. C., [1914] 2 
K. It. 13. 

396. Discharge of refuse into overflow sewer 
— Sewer used as conduit pipe.] — The liquid 

refuse from a manufactory was carried away in a 
wooden trough. Prior to 1878 this trough had 
discharged direct into the river Aire. In 1878 
the trough was shortened in order to make room 
for an iron pipe erected by the local authority, A 
was made to discharge into the iron pipe. The 
authority erected this iron pipe to form a con- 
tinuation of an “ overflow ” sewer or culvert 
with the object of discharging the contents thereof 
into the river at a point rather lower down tho 
river than that at which the culvert originally 
discharged. The culvert or “ overflow ” sewer 
was generally dry, but on some thirty days in the 
year it took storm water mixed with sewage, 
which the ordinary sewers in a neighbouring street 
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could not deal with. The manufacturers were 
fined for discharging refuse into the river ; — 
Held : the conviction must be upheld. 

Qu. : whether a manufacturer is under any 
liability if an authority allow him to discharge 
refuse into their sewers A it flows through them 
into a river. — L eeds A District Worsted Dyers 
& Finishers’ Assocn., Ltd. v. West Riding of 
Yorkshire Rivers Board (1906), 70 J. P. 480 ; 
5 L. G. R. 72, D. C. 

Annotation : — Reid. West Hiding of Yorkshire Rivers Board 

v. Butterworth & Roberts (1908), 72 J. 1\ 193. 

397 . Grounds for refusal to convict — Nego- 
tiations between parties.] — Applts., in Jan. 1902, 
gave notice to resps. to discontinue the flow of 
sewage into a tributary of the river Lee, within 
the district of the respondents. Negotiations 
were entered into between applts. A resps., & 
meanwhile the sewage was permitted to flow into 
the tributary as before. On Nov. 1, 1904, resps. 
were served with a summons for failing to comply 
with the notice. Before the hearing of th« 
summons measures were taken by resps. to dis- 
continue the flow of sewago. The hearing of the 
summons was adjourned for six months, A finally 
came on on May 25, 1905, when the magistrates 
dismissed the information, having regard to the 
negotiations between the parties subsequent to 
the service of the notice, & the steps taken by resps. 
subsequent to the service of the summons : — 
Held : (1 ) the fact that there had been negotiations 
between the parties did not justify the justices 
in refusing to convict, A the case must go back for 
their further consideration; (2) although, primd 
facie , the discharge of sewage into a river cannot 
be regarded as a trivial offence within Summary 
Jurisdiction Act, 1879 (c. 49), s. 16, yet, if the 
evidence before the justices on the rehearing 
appeared to them to warrant- their so doing, it* 
would be open to them to act under that sect., but 
they must not allow their judgment to be 
influenced by the fact that there had been negotia- 
tions between the parties. — Lee Conservancy 
Board v. Bishop’s Stortford Urban District 
Council (1906), 70 J. P. 244 ; 4 L. G. R. 641 , D. C. 

398 . Trivial offence.] — Lee Conservancy 

Board v. Bishop’s Stortford Urban District 
Council, No. 397, ante. 

399 . Liability of local board — Control of sewers 
handed over to joint committee.] — Two local 
sanitary authorities appointed a joint drainage 
committee consisting of members from each board, 
& gave to such joint committee the exclusive 
control A management of the sewage A sewage 
works, A henceforth the disposal A treatment 
of the sewage of both districts were carried out 
under the control of the committee. The sewerage 
works continued to remain the property of the 
local board to which the works belonged prior to 
the appointment of the said joint committee. 
Sewage or other offensive or injurious matter was 
allowed to flow from the said sewerage works 
into an adjoining river, thereby polluting it. The 
Conservancy Board thereupon served a notice 
in writing upon the local board to which the 
sewerage works belonged to discontinue the flow 
of sewage into the river. The local board having 
failed to comply with the terms of the notice were 


summoned before the magistrates to compel them 
to discontinue the nuisance, or to render them 
liable to the penalty for not doing so : — Held : 
the local board were not liable, as they had ceased 
to have the control over the sewers, & so could not 
have “ caused ” or “ suffered ” the outflow into 
the river. — Lea Conservancy Board v . Totten- 
ham Local Board (1891), 64 L. T. 198 ; 55 J. P. 
343, D. C. 

400. Right to appeal — Against dismissal of in- 
formation — Right exists only where conviction.] — 

R. v . Middlesex JJ. (1881), 45 J. P. Jo. 420. 

E. Proof of Damage. 

401. Necessity for proof of actual damage.] — 

The owner of land on the banks of a river can 
maintain a suit to restrain the fouling of the 
water of the river, without showing that the 
fouling is actually injurious to him. — Crossley A 
Sons, Ltd. v. Lightowler (1867), 2 Ch. App. 
478 ; 36 L. J. Ch. 584 ; 16 L. T. 438 ; 15 W. R. 
801, L. C. 

Annotations : — Refd. Cook v. Bath Corjm. (1868), L. R. C Eq. 

177; Glovor v. Coleman (1874), 44 L. J. C. P. 66; 

Wheeldon v. Burrows (1879), 12 Ch. D. 31 ; Russell r. 

Watts (1883), 25 Ch. D. 559 ; Mouson v. Boehm (1884), 

26 Ch. D. 398; Scott- v. Rapo (1886), 31 Ch. D. 554; 

Blair & Sumner r. Deakin, Eden Si- ThwaitcB v. Deakin 

(1887), 57 L. T. 522 ; James v. Stevenson, [18931 A. C. 

162 ; A.-U. v. Conduit Colliery Co., [1895] 1 Q. B. 301 ; 

Union Lighterage Co. v. London Graving Dock Co., [1902J 

2 Oh. 557 : Rushmer v. Polsue Sc Alficri, [1906] 1 Oh. 234 ; 

Jones v. Llanrwst U. 0., [1911] 1 Ch. 393; Hullcy v. 

Silversprings Bleaching & Dyeing Co. (1921), 126 L. T. 

499 ; Swan i\ Sinclair, [1925 J A. C. 227. 

402. .] — A.-G. v. Cockermouth Local 

Board, No. 323, ante. 

403. .] — Ridge v. Midland Ry. Co., No. 

66, ante. 

404. .] — A ME 8 WORTH V. YORKSHIRE RlVERS 

Board (1902), cited in 96 L. T. at p. 330, D. C. 

A nnotation : — Apld. Staffordshire County Council v. Soisdon 

R. D. C. (1907), 96 L. T. 328. 

405. .] — The owner A occupiers of lands 

abutting on a natural stream complained that the 
occupiers of dye works immediately above their 
lands were diverting the water so as substantially 
to diminish the flow of water, & were also polluting 
the stream, A brought- an action to restrain them. 
Defts. claimed a right to use the water of the 
stream for the purposes of their works, A denied 
that they were substantially diminishing the flow 
of water or pollut ing the stream except occasionally 
A accidentally. On the evidence : — Held : defts. 
were dealing unreasonably with the water of the 
stream, so as visibly A materially to diminish the 
quantity of water coming down A also polluting 
the water ; A pltfs. were therefore entitled to 
succeed, even without proof of actual damage, on 
the general principles of law as to the rights of 
riparian owners.—- -Sharp v. Wilson, Rotheray 
A Co. (1905), 93 L. T. 155 ; 21 T. L. R. 679. 

406. Temporary damage.] — In an action on the 
case for disturbing pltf. in t-lie use of a well, by 
putting rubbish into it, pltf. will be entitled to 
recover if, by means of the rubbish, the water has 
been shallowed, A the well rendered less convenient 
for use ; but if the effect only was to make the 
water temporarily muddy, that is too minute a 
damage t-o support the action. — Taylor v. 
Bennett (1836), 7 C. A P. 329 ; 173 E. R. 146, N. I\ 

Annotation : — Apld. Burbcary v. Shepherd (1843), 1 L. T. 

O. S. 59. 


PART I. SECT. 6, SUB-SECT. 5. 

— E. 

401 i. Necessity for proof of actual 
damage .] — The pollution of a river bv a 
riparian owner will bo enjoined at the 
instance of a riparian owner lowor down 


without proof of actual damage. — S t. 
John Corpn. v. Barker (1900), 3 
N. B. Eq. Rep. 358, — CAN. 

401 ii. ,] — In an action conclu- 
ding solely for damages, & under an 
issue whether certain operations of the 


defenders have been to the nuisance of 
the pursuer, A to his loss, injury A 
damage, unless he prove damage ho is 
not entitled to a verdict. — C ollins r. 
Hamilton (1837), 15 Sh. (Ct. of Hess.) 
895.— SCOT. 
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407. Trifling or unsubstantial damage.] — A ct. 

of equity will not exercise its jurisdiction by in- 
junction at the instance of an individual against 
an alleged nuisance without a previous trial at 
law, or without its being clealry proved that pltf. 
has sustained such substantial injury as would 
have entitled him to a verdict for damages in an 
action at law. 

Deft, diverted a stream as it passed through his 
premises, but restored it undiminished as to the 
quantity of water to its former channel before it 
reached the premises of pltf. Deft, also employed 
the stream, while on his premises, in a way which 
rendered the water unlit for ordinary use, but he 
alleged that the water, by the time it reached 
pltf.’s lands, was freed to the utmost j^ossible 
extent from any noxious ingredients with which it 
had become impregnated ; & it did not appear 
that any actual damage was sustained by pltf. 
Under these circumstances, the Lord Chancellor 
dissolved an injunction, which had been granted 
by the Vice-Chancellor, restraining deft, from 
diverting A using the water. — Elmiiirst v . 
Spencer (1849), 2 Mac. & 0. 45 ; 14 L. T. O. S. 
433 ; 42 E. B. 18, L. C. 

Annotations : Distd. Goldsmid v. Tunbridge Wells Improve- 
ment Comrs. (180(5), 1 Ch. A pp. .‘5411. Consd. Konsit r. 
G. lib Ry. (1883), 23 Ch. I). 566. Reid. Rochdale Canal 
Co. ii. King (1851), 2 Sim. N. S. 78 ; Soltan v. lie Held 
(1851), 2 Sim. N. S. 133 ; A.-G. r. Cambridge Consumers 
OaR Co. (1808), 4 Cb. App. 71. 

408. .] — Lilly white v. Trimmer, No. 383, 

anle. 

409. .] — A.-G. v. Gee, No. 313, ante. 

F. Damages. 

410. On claim for injunction — Damages In lieu 
of or In addition to injunction.] — In an action by 
mill owners, riparian proprietors, to restrain the 
discharge of water containing acid into a stream, 
where defts. asked that damages, in lieu of an 
injunction, might be given, an injunction was 
granted. — Pennington v. BrinsopHall Coal Co. 
(1877), 5 Ch. D. 709 ; 40 L, J. Ch. 773 ; 37 L. T. 
149 ; 25 W. B. 874 ; sab nom. Eennington v. 
Brinsop Hall Coal Co., 41 J. P. 758. 

Annotations : — Apld. Stollmeyor r. Petroleum Development 
Co., [1918] A. C. 498,ii. Refd. Ormerod r. Todmordon 
Joint Stock Mill Co. (1883), 11 O. 15. 1). 155; Owen v. 
FaverHbam Corpn. (1908), 72 J. 1\ 4 01. Mentd. Fritz r. 
Ilobson (1880), 14 Ch. D. 542. 

411. Nominal damages.] — Nixon v. 

Tynemouth Union Kural Sanitary Authority, 
No. 355, ante. 

412. Improbability of recurrence of 

pollution.] — Where an action against a sanitary 
authority was bond fide A in substance brought for 
an injunction to prevent them from causing a 
nuisance in the future by continuing to discharge 
sewage int-o a stream, but the judge at the trial 
thought that under the circumstances an injunc- 
tion was not then needed, because, though a 
nuisance was caused by such discharge of sewage in 
an exceptionally dry season, which at the time of 
the trial had passed away, it was not likely to recur 
except in such a season, A lie accordingly refused 
an injunction, but gave £25 damages : — Held : 
he had power to give such darnges in substitution 
for an injunction in accordance with the Chancery 
Practice under Chancery Amendment Act, 1858 
(c. 27), though no notice of such action had been 
given as required by Public Health Act, 1875 
(c. 55), s. 204. — Chapman, Morsons A Co. v. 


Auckland Union Guardians (1889), 23 Q. B. D. 
294 ; 58 L. J. Q. B. 504 ; 61 L. T. 440 ; 53 J. P. 
820, C. A. 

Annotations : — Apld. Warwick & Birmingham Canal Naviga- 
tion Co. v. Burmun (1890), 63 L. T. 670. Mentd. Pryce 
v. Hole (1890), 6 T. L. U. 195 ; Re R., [1906J 1 Ch. 730 ; 
Leeds Industrial Co-op. Soc. v. Slack, [1924] A. C. 851 : 
Bhagehand Dagdusa Gujrathi r. Secretary of State for 
India in Council (1927), 43 T. L. R. 617. 

413. .] — A bill liled in 1868 

g rayed an injunction to restrain a local board of 
ealth from causing or permitting any sewage to 
pass into a certain brook, so as to be a nuisance. 
An answer was put in, wfyieh did not in terms 
suggest any doubt as to the jurisdiction. In 
June, 1871, a motion was made for an injunction, 
A ct. granted an interlocutory injunction in Nov. 
1872. After various proceedings, in Feb. 1889, a 
supplemental writ was issued by leave of the 
ct., A a statement of claim was delivered asking for 
an injunction A also damages, including such as 
had been occasioned by the failure of the local 
board to comply with the interlocutory injunction : 
— Held : applying the principle that where there 
was jurisdiction to grant an injunction, damages 
might be given in lieu for injury, the injunction 
would not be continued ; but there must be 
judgment against defts. for the moneys found to be 
due from them to pltfs. at the trial. — W arwick & 
Birmingham Canal Navigation Co. v. Burman 
(1890), 63 L. T. 670. 

.] — Sec, generally , Injunction, Vol. 

XXVIII., pp. 412-419. 

414. Inquiry as to damages.] — W. occupied 

bleaching works on the O. B. under a lease. The 
Improvement Comrs. of H., who had adopted the 
Local Government Act A thereby were constituted 
the local board of health for IT., commenced a 
system of drainage for H. in 1862, A the sewage 
flowing through the C. stream into the O. B. 
polluted it s waters so that they could not be used 
for bleaching purposes. In 1868 W. filed his bill, 
praying for an injunction to restrain the comrs. 
from permitting the sewage to flow into the O. B. 
The suit was compromised A by an agreement, 
dated Mar. 1, 1869, the comrs. agreed to pay W. 
a certain sum for damages A that they would 
not, after Mar. 31, permit the sewage of II. to flow 
through the drains under their control into the 
O. B. The comrs. adopted the irrigation system 
of the disposal of their sewage, which proved 
wholly inadequate. Sewage flowed down the C. 
stream into the O. B. A also the overflow from the 
irrigation farm. W. was obliged to take other 
bleaching works, as the waters of the O. B. were so 
polluted by the drainage that lie could not use 
them . IT e therefore filed his bill against the comrs. , 
praying for an injunction in the terms of the 
agreement. A for an inquiry as to damages sustained 
by him. Belying on the performance of the agree- 
ment, W. took a new lease of the bleaching 
works : — Held : W. was entitled to an injunction, 
A an inquiry as to damages as prayed by his bill. — 
Wood v . High A Low Harrogate Improvement 
Comrs. (1874), 22 W. B. 703. 

415. .] — The A.-G. A the owner of a 

canal liled an information A bill against a municipal 
corpn. to restrain them from permitting sewage 
to be discharged into the canal, A for an inquiry as 
to damages : — Held : the A.-G. was justified in 
taking proceedings at the relation of pltf., A pltf. 
was entitled to an injunction A an inquiry as to 


PART I. SECT. 6, SUB-SECT. 5.—F. 

r. Apportionment of damages against 
joint tort-feasor «.] — In an action against 
several mill ownors for obstructing a 


navigable river by thro wing sawdust 
& refuse into It from their mills, a 
reference was made to the master to 
ascertain the amount of damages ; — 
Held : the master j| rightly treated 


defts. as joint tort-feasors & he was not 
called upon to apportion the damages 
according to tho injury inflicted by 
each deft. — Boora v. katt& (1892), 
21 S. C. R. 637 — CAN. 
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Sect, 7 : Siib-sect. 1.] 

damages, although lie had permitted an obstruc- 
tion to remain in the canal whereby the sewage 
was prevented from being carried away by the 
flow of the water. — A.-G. & Dommes v. Basing- 
stoke Corpn. (1876), 45 L. J. Oh. 726 ; 24 W. R. 
817. 

Annotation : — Mentd. Glossop v. Heston & Islewortb L. 35. 

(1879), 12 Oh. 1). 102. 

416 . Undertaking to pay sums from time 

to time — As court directs.] — Htollmeyer v. 
Petroleum Development Co., Ltd., No. 373, ante. 

417. Measure of damages — Depreciation of pro- 
perty.] — Pltf. was owner of two dye works, which 
were situated upon the banks of the river, Sc which 
had carried on flourishing businesses, until the 
construction of a reservoir by defts. higher up the 
river. The consequence of the construction of the 
reservoir was that a deposit of mud was formed at 
the bottom of it, which escaping into the river so 
fouled it that the water became unfit for use in 
pith’s works, Sc the business consequently fell off 
until pltf. was obliged to tell the works very much 
below their former value. Pltf. brought an action 
which was tried before the Chief Baron at the 
last Stafford assizes, when his lordship directed the 
jury to find a verdict for the plaintiff, Sc the jury 
awarded £400 for damages Sc £1,000 for the 
depreciation of the property. On motion for a 
new trial : — Held : pltf. was not entitled to recover 
anything for the depreciation of his property, & 
the rule must be made absolute for a new trial, 
unless he would consent to reduce his damages 
to the £400 lawfully recoverable. — Tatton v. 
Staffordshire Potteries Waterworks Co. 
(1879), 44 J. P. 106. 

41 8. Loss of amenities.] — The river Der- 

went was polluted by sewage from (a) old sewers 
into which householders of Derby had for more 
than twenty years discharged their sewage ; 
(b) sewers inherited by defts., the corpn. of Derby, 
from their predecessors, into which householders 
had by virtue of their statutory rights made con- 
nections ; (c) sewers laid by defts. themselves ; 
(d) additional sewage arising from the conversion 
of privies into water-closets under directions 
given by defts. Pltfs. owned Elvaston Castle A 
estate situated on the river about. miles below 
Derby Sc brought this action for an injunction to 
restrain the defts. from polluting the river so as to 
cause a nuisance ; damages for the silting up of a 
lake fed from the river by a watercourse which 
had to be stopped up in 1 902 ; the loss of a water 
wheel which had been worked by the watercourse, 
<te the expense of replacing it by an engine ; pollu- 
tion to a well into which water percolated from the 
lake ; depreciation of a house on the bank of the 
river Sc to the castle ; the expense of obtaining a 
new water supply ; & for injury to the fishing. 
In 1898 an order was made in the Derbyshire 
county ct., in an action brought by the county 
council, that defts. should abstain from polluting 
the river contrary to the Rivers Pollution Preven- 
tion Act, 1876 (c. 75). By a private Act, defts 
obtained the necessary powers, & they had now 
commenced to construct sewerage works for the 
whole of their area : — Held : (1) inasmuch as the 
householders had obtained in the first two classes of 
sewage prescriptive rights which could not be 
interfered with by defts., an order had been 
made under Rivers Pollution Prevention Act, 
1876 (c. 75), & defts. were taking steps to remove 
the nuisance, no injunction ought to be granted ; 
(2) the action would not lie against defts. for non- 
feasance or neglect of duty under the Public 


Healtli Acts ; pltfs.* remedy against them in that 
respect was by complaint to the Local Government 
Board under Public Health Act, 1875 (c. 55), s. 
299 ; sect. 17 of that Act must be read only as a 
proviso; & sect. 19 did not apply to the present 
case ; (3) the action would lie against defts. for 
damage caused by acts which ‘they had done 
themselves ; this did not make defts. liable for 
the whole of the damage ; (4) pltfs. could recover 
damages for the expense of procuring a new water 
supply Sc engine, Sc for the injury to the house & 
the Ashing ; (5) they could not recover for injury 
to the amenities of the castle nor for the silting up 
of the lake, for they ought to have excluded the 
wat er when they found it was polluted. — Harring- 
ton (Earl) v. Derby Corpn., 11905] 1 Ch. 205 ; 
74 L. .1. Ch. 219 ; 92 L. T. 153 ; 09 J. P. 02 ; 21 
T. L. R. 98 ; 3 L. G. R. 321. 

Annotations: — As to (1) Consd. Hobart, v. Southend-on-Sea 
Corpn. (1900), 75 L. J. K. B. 305. Reid. Foster v. Warb- 
li tiff ton IT. D. C. (190G), 70 J. P. 233 ; Jones v. Llanrwst 
V. O., 11911] 1 Ch. 393. Generally, Reid. Hague v. Don- 
caster K. D. 0. (1908), 1 00 L. T. 121. Mentd. It. r. 
Marshland, Smooth & Fen District Comrs., [1920] 1 K. B. 
1 55 ; Ilesketh v. Birmingham Corpn. (1922), 93 L. J. K. B. 
JOl ; Ken nurd r. Gory, (19221 1 Ch. 2G5 ; Huyton <S: Boby 
Gas Co. v. Liverpool Corpn.. [192GJ 1 K. J*. 11G. 

419. Expense of new water supply — In- 

cluding engine.] — Harrington (Earl) v . Derby 
Corpn., No. 418, ante. 

420. Injury to house & fishing.] — 

Harrington (Earl) v . Derby Corpn., No. 418, 
ante. 

421. Dislocation of engine.] — .T ames v . 

Bedwellty Urban District Council (1910), 
80 .J. P. Jo. 192. 

Action against local authority- Public Autho- 
rities Protection Act, 1893 (c. 61).] — Sec Public 
Authorities, Vo]. NX XVII T., pp. 127, 128, Nos. 
934,912. 


Sect. 7. — ESCAPE AND OVERFLOW. 

Sub-sect. 1. — In General. 

422. Whether damage actionable - Water 
dropping from eaves.] — Anon. (1314), V. B. 18 
Edw. 3, 22 b, pi. 1 . 

Annotation : — Reid. Ba ten's Case (301 0), 9 Co. Hep. 53 b. 

423. .] — Building a roof with eaves 

which discharge rain water by a spout into adjoin- 
ing premises is an injury for which the landlord 
of such premises may recover, as reversioner, 
while they are under demise, if the jury think there 
is a damage to the reversion. — T ucker v. Newman 
( 1839), 11 Ad. Sc El. 40; 3 Per. Sc Dav. 14 ; 9 
L. J. Q. B. 1 ; 3 Jur. 1145 ; 1 13 E. R. 327. 

A n notations : — Reid. Mumford v. Oxford, Worcester tk 

Wolverhampton By. (185G), 1 H. & N. 34 ; Simpson v. 

Savage (I860), 1 C. B. N. S. 347 ; Mayfair Properly Co. v. 

Johnston, [1894] 1 Ch. 508. 

424. .] — A declaration in case stated 

that deft., being possessed of a messuage adjoining 
a garden of pltf., erected a cornice upon his 
messuage, projecting over the garden, by means 
whereof rain waiter flowed from the cornice into 
the garden, Sc damaged same, Sc pltf. had been 
incommoded in the possession Sc enjoyment of his 
garden : — Held : the erection of the cornice was a 
nuisance from which the law would infer injury 
to pltf. ; Sc he was entitled to maintain an action 
in respect thereof, without proof that rain had 
fallen between the period of the erection of the 
cornice A the commencement of the action. — 
Fay v. Prentice (1845), 1 0. B. 828; 14 L. J. 
0. P. 298 ; 5 L. T. O. 8. 216 ; 9 Jur. 876 ; 135 
E. R. 769. 

A nnotatums .—Reid. Brunsdon v. Humphrey (1884), 14 

Q. B. D. 141 ; Lemmon v. Webb, [1894] 3 Ch, 1, 
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425. Overflow caused by obstruction ol 
natural stream.] — Smith & Babbs Case (15 88), 
Leon. 193 ; 74 E. R. 815. 

426. .] — Longton v. Win wick 

Asylum Visitors’ Committee (1912), 70 J. P. 113, 
0. A. 

427. Overflow caused by neglect to keep 

course clear.]— R. v. Wharton (1701), Holt, K. B. 
499 ; 12 Mod. Rep. 510 ; 90 E. R, 1175. 

A tmolaHoii, Refd. Rhodes r. Airedale Drainage Conirs. 

428. -.] — Deft s. were empowered by a 

private Act of Parliament to render navigable 
the river B., A to take tolls for the purpose of 
repaying the necessary expense. 3n the exercise 
of their power under the Act they erected staunches 
in the river, A the result of these, combined with 
the natural growth of the weeds in the river, A 
the accumulation of silt against the staunches, 
was that the river overflowed its banks, & damaged 
pltf.’s land : — Held : there was no obligation on 
clefts, to cut the weeds or dredge the silt unless 
it was necessary to do so for the benefit of the 
navigation, A pltf.’s remedy, if any, was not by 
action against them for not doing so, but by 
applying for compensation under the Act.— Crack- 
njoll v. Tjietford Corpn. (1809), E. R. 4 O. P. 
029 ; 38 E. J . C. I>. 353. 

A nnotations : Distd. Geddiis v. Bunn Robot voir Proprietor** 

(1878), .1 App. Crb. 4110. Consd. Fleming v. ManehcHter 

Corpn. (1881), 44 L. T. 517 ; Canadian Pacific Ry. r. 

Roy (1001), 71 L. .1. P. 0. 5 1 . 

429. .] — By a Local Act of 1859, s. 7, 

the Corpn. of York were authorised to abandon 
the navigation of the river Eoss, which they had 
previously purchased, to alter the channel/ A to 
remove locks or works connected with the naviga- 
tion ; but before removing any locks the corpn. 
were to make due provision for the escape or 
disposal of tin' water held up by such locks or 
theretofore accustomed to flow along or into the 
channel of the navigation, so as to prevent the 
same from overflowing or otherwise damaging the 
adjacent lands. By sect. 19, the corpn. at their 
own expense were to make, A for the period of 
five years maintain, such arches, drains, A passages 
as should in consequence of any alteration of the 
navigation be necessary A sufficient to convey the 
water from tie* lands adjoining the navigation into 
the river. The corpn. abandoned the navigation 
A made alterations, the effect of which was that, 
if the channel remained in the state it then was, 
due provision was made for the escape of the 
water. They, however, took no measures to 
prevent the navigation from becoming silted up 
A choked with weeds, A in consequence the land 
adjoining the river about a mile above the altera- 
tions was flooded dur ing an extraordinary rainfall, 
A the grass was damaged : -Held : the corpn. 
were not, responsible for this damage. Hodgson 
v. York Corpn. (1873), 28 L. T. 830; 37 J. P. 
725. 

A n notation : — Refd. Job Edwards c. Birmingham Naviga- 
tions, f 19241 1 K. 11. R4 1 . 


430. — .J — A local Act of Parliament 

incorporated certain persons for the purpose of 
securing a regular A proper supply of water to 
millowners whose works were situated on tire 
hanks of the river B. These persons had powers 
given them to collect the waters of several small 
streams into a reservoir. A, as often as necessary, 
to send down those waters to the B. through the 
channel of a stream called M. Clause 2 of the 
Act directed them to “ make, erect, construct, 
maintain, repair, A keep,” by means of a reservoir, 
a due A adequate supply of water for the river B. 
at all seasons of the year, A to enter on the lands 


of the different streams named, to do what was 
necessary for the conveyance & due regulation of 
the supply of such waters, A “ to make, erect, 
alter, maintain, repair, widen, deepen, scour, 
cleanse, A keep proper & sufficient conduits, 
aqueducts, channels, A watercourses, drains, 
feeders, weirs, dams,” etc. Clause 82 gave 
similar directions, A ordered that the surplus 
water should be returned into the different streams 
from which it had been taken, A also made pro- 
visions for supplying with water the cat-tie de- 
pasturing in fields adjoining. 

The persons incorporated under the Act erected 
the reservoir, collected the waters of the different 
streams, A sent them through the channel of the 
M. to supply the B., but, after a time, neglected 
to cleanse the channel of the M. so that at times it 
overflowed its banks A did damage to the lands of 
the adjoining proprietors : — Held : under the 
words of the Act there was an obligation on the 
persons so incorporated to take care that the due 
execution of the works A operations intended by 
the Act, should not be injurious to the lands lying 
along the banks of the M., A the bed or channel 
of the M. must be cleansed A kept in a proper 
state for the flow A reflow of the water that had 
to pass through it. — Geddis v. Bann Reservoir, 
(Proprietors) (1878), 3 App. Oas. 430, H. L. 

Annotations : — Consd. Fleming r. Manchewter Corpn. (1881), 
44 L. T. 517 ; Una Light & Ooko Co. v. St. Mary Abbots, 
Kensington Vestry (1884), Cab. & El. 368. Distd. Lagan 
Navigation Co. v. Lam bog Bleaching, Dyeing & Finishing 
Co., LI 927] A. C. 226. Refd. HJil v. Metropolitan Asylum 
District Managers (1879), 4 Q. B. D. 433; Truman v. 
L. B. & S. C. Ry. (1885), 29 Oh. D. 89 ; Evans r. M. 8. & 
L. Ry. (1887), 36 Ch. D. 626 ; Harrison v. Southwark & 
Vauxhall Water Co., I1891J 2 Ch. 409 ; Colac (Pros! dent, 
etc. of) v . Summerflcld, [18931 A. C. 187 ; Thompson v. 
Brighton Corpn., Oliver v. Horsham L. B., [18941 1 Q. B. 
332; A.-G. v. Conduit Colliery Co., [1895] 1 Q. B. 301 ; 
Dixon v. G. W. By. (1896), 75 L. T. 245 ; Southwark A 
Vauxhall Water Co. t\ Wandsworth Board of Works, 
[1898] 2 Ch. 603; Goldberg v. Liverpool Corpn. (i960), 
82 L. T. 362; Lambert v. Lowestoft Corpn., [1901] 1 
K. B. 590 ; Canadian Pacific Ry. v. Roy, [19021 A. C. 
220 ; East Fremantle Corpn. r. Annols, [1902] A. C. 213 ; 
Ash v. G. N. Pice. & Brompton By. (1903), 67 J. P. 417 ; 
McClelland v. Manchester Corpn., [1912] 1 K. B. 118; 
Newberry r. Bristol 'Tramways A Carriage Co. (No. 1) 
(1912), 107 L.T. 801 ; Papworth v. Battersea Corjm. (No. 2), 
11916] 1 K. B. 583 ; Carpenter v. Finsbury B. C., [1920 1 
2 K. B. 195 ; Boynton v. Arcbolme Draiuage & Naviga- 
tion Comrs., 11921] 2 K. B. 213: Sheppard r. Glossop 
Borough Corpn., [1921] 3 lv. B. 132. Mentd. G.C. By, r. 
Hewlett, [1916] 2 A. C. 511. 

431. Overflow caused by breaking down 

weir on own land.] — Causing water to overflow 
another’s fishery or land, though by an act on the 
party’s own soil, is a direct trespass. — Co u rtney 
e. Collet (1097), 1 Ed. Rayiri. 272 ; 12 Mod. Rep. 
104 ; Carth. 436 ; 91 E. R, 1079. 

Annotation* : - Refd. Reynolds r. CVrk (1725), 8 Mod. Rep. 
272. Mentd. Scott v. Shepherd (1773). 2 Win. Bl. 892 ; 
Woodward r. Walton (1807). 2 Bos. A P. N. R. 476. 

432. Overflow caused by percolation.]— 

A. has immemorially had, for watering his lands, 
a channel through Ids own field, in a porous soil, 
through the banks of which channel, when filled, 
the water percolates A thence passes through the 
contiguous soil of B. below the surface without 
producing visible injury. B. builds a new house 
in his land below the level of his soil, in the current 
of the percolating water : A. cannot now justify 
filling his channel if the percolating water thereby 
injures the house of B. — Cooper v. Barber (1810), 
3 Taunt. 99 ; 128 E. R. 40. 

A /iowtation Consd. Acton r. Blundell (1843), 12 M. & W. 

324 . 

433 . J — N., being the owner of 

premises adjoining H.’s house, raised his premises 
by piling a mound of rubbish thereon, whereby 
the rain falling on this mound percolated through 
a wall into H.’s house, A caused damage Held : 
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Sect. 7 . — Escape and overflow : Sub-sects. 1 & 2.] 

H. was entitled to maintain an action for damage 
so caused. — Hardman v. North Eastern Ky. 
Co. (1878), 42 J. P. 388, C. A. 

434. Raising of bank by adjacent riparian 

owner.] — Menzies v . Breadalbane, No. 218, 
ante. 

435. .] — Bidge v. Midland By. Co., 

No. 00, cnitc. 

436 . .]- — Gerrard v. Crowe, No. 052, 

437. Overflow from cistern.] — Pltfs. 

occupied premises beneath the offices of defts. 
who were solrs. One of defts. had a room of the 
offices, & in it was a lavatory for his own use 
exclusively, <fc his orders to his clerks were that no 
clerk should come into his room after he had left. 
A clerk went into the room to wash his hands at 
the lavatory after his employer had left, turned 
the water tap, & negligently left it so that water 
flowed from it into pltfs.’ premises <fc damaged 
them. In an action for negligence : — Held : the 
act of the clerk was not within the scope of his 
authority, or incident to the ordinary duties of his 
employment, & there was no evidence of negligence 
for which defts. were liable. — Stevens v . Wood- 


ward (1881), 6 Q. B. D. 318 ; 50 L. J. Q. B. 231 

a a i m ico . AZ T "P Rft.Q • 9Q W R. 50f 


» 

» 


D. C. 

Annotation : — Distd. ltuddiman v. Smith (1889), CO L. T. 
708. 

.] — See Landlord & Tenant, Vol. 

XXXI., pp. 98, 99, 101, 102, Nos. 2374-2376, 

oqcjo_ot»n<j 

,]—See Mines, Vol. XXXIV., pp. 724- 

728 ; Negligence, Vol. XXXVI., pp. 52, 53 ; 
Nuisance, Vol. XXXVI., pp. 187 et seq . ; Rail- 
ways, Vol. XXXVIII., pp. 345, 346, 407, 408, 
413, 414, Nos. 540-543, 984, 085, 1025-1031; 
Sewers & Drains, Vol. XLI., pp. 3 ct seq . 

438. No prescriptive right to overflow.] — The 
flow of water from a drain made for the purposes 
of agricultural improvements for twenty years, 
does not give a right to the neighbour, so as to 
preclude the proprietor from altering the level of 
his drain for the improvement of his land. — 
Greatrex v . Hayward (1853), 8 Exch. 291 ; 22 
JL. J. Ex. 137 ; 155 E. R. 1357. 

A n not at ions : — Distd. Boeston v. Weato (1856), 5 E. & B. 
98G. Consd. Ramoshur Pershad Naralii Singh v. Koonj 
Behari Pattuk (1878), 4 App. Cae. 121. Refd. ltawstron 
v. Taylor (1855), 11 Exch. 369 ; Gavod v. Martyn (1865), 
19 C. B. N. S. 732 ; Burrows v. Lang, (1901] 2 Ch. 502 ; 
Bally v. Clark & Morland, 11902J 1 Ch. 649. 


PART I. SECT. 7, SUB-SECT. 1. 

434 i. Whether damage actionable — 
liaising of bank by adjacent riparian 
owner. ] — Vexkatachalam Chettiak 
t\ Zamindar of Sivaganga (1904), 

I. L. R. 27 Mad. 409.— IND. 

t. Inefficient construction of 

drain.] — Foster r. Cameron & Fraser 
(1860), 19 U. C. It. 224 — CAN. 

a. Construction of harbour — 

Causing injury to land .] — Bur WELL v. 
Port Burwell Harbour Co. (1861), 
20 U. C. K. 311— CAN. 

b. Overflowing highway.] - — 

Deft., being indicted for overflowing a 
highway with water by means of a mill 
dam maintained by him, objected that 
there was no highway, & could be no 
conviction, because the road oversowed, 
which was an original allowance, had 
been in some places enclosed 8c culti- 
vated. It was used, however, at other 
points, & those who had enclosed it 
were anxious that it should be opened 
travelled, which they said was impos- 
sible owing to the overflow'. The 
overflow, too, was at other parts than 
those so enclosed : — Held : a convic- 
tion was right. — P. r. Lf.eh (1809), 29 
U. C. It. 221.— CAN. 

c. - — No drain to take waste 
water.] —Mott r. Burns (1875), 
It. E. D. 135 —CAN. 

d. Insufficient culvert.]— NlCHOL 

v. Canada Southern By. Co. (187 7), 
40 U. C. K. 583 — CAN. 

e . Water drained into pond 

not large enough to hold additional 
volume of water. J — While the owner of 
land has an undoubted right to drain 
it in the ordinary course of husbandry, 
he must take care that any water 
collected by his drains is carried to a 
sufficient outlet, & if the water is 
drained into a pond which is not large 
enough to hold the additional volume 
of water thus brought Into it, lie Is 
liable in damages to a person whoso 
land is flooded by w r ater overflowing 
from such pond. — Young v. Tucker 
(1899), 26 A. K. 162,— CAN. 

f. Threatened damage to one 

— Right of owner to guard against 
unthout referenee to neighbour.] — Where 
the owner of land is threatened with 
damage by w’ftter used for Irrigation 

imposes coming from a higher level lie 
as a right to protect himself against 
such injury by ail lawful means 
without regard to any damage that 
may result to land of his neighbour 
from the measures he adopts. — 


v. Canadian Pacific Ky. 
Co. (1899), 29 S. C. It. 359.— CAN. 

g. Overflow on land — Injury to 

crop — Faulty construction of ditches.] 
— Rohr r. Ochre River Rural 
Municipality (1910), 15 W. L. R. 
200.— CAN. 

h. Injury to mill by flooding 

— Unprecedented spring freshets .] — 
Action for damages alleged to have 
been sustained by pltf. by the breaking 
of a dam on the Sauble river in the 
spring of 1912, wiiereby pltf.’s mill was 
flooded & a quantity of lumber carried 
away & lost : — Held : the breaking of 
the dam was not duo to the negligence 
of defts. but to an unprecedented 
flooding of the river. — Seaman v. Sau- 
hle Falls Light & Power Co. (1912), 
23 O. W. R. 201 : 4 O. W. N. 217 ; 6 
D. L. R. 857.— CAN. 

k. Waters of canal kepi at 

improper level.] — Suppliants tiled their 
petitions of right for damages arising 
out of the flooding of their lands, 
alleged to have been caused by the 
negligence of certain officers of the 
Rideau Canal in keeping the waters of 
the Rideau Canal at an improper level 
at divers times : — Held : the claims for 
damages (if any) arose more than six 
months before the petitions were tiled 
& the same were barred by the limita- 
tion prescribed in 8 Geo. 4 e. 1, s. 26. — 
Olmsted v. R. (Ont.) (1915), 16 Kxcb. 
C. R. 53.— CAN. 

l. — Where the natural flow' 
of water across land is increased arti 
Acially by an adjoining proprietor 
the latter is liable for the damage 
caused to his neighbour’s land by such 
increased flow. — H olden v. Kirkeby 
& Keehn (Alta.), 11918] 3 W. W. R. 
1014.— CAN. 

m. - — Obstruction of ditch causing 

ox'erflow.]— Deft. Ailed up a portion 
of a ditch with the result that w r atcr 
flowing through it w'as deflected into 
a swamp to a greater degree than 
before, raising the level of water in the 
swamp & causing It to overflow pltf.’s 
lawn & Injuring the foundations of 
buildings on bis land : — Held : deft. 
w r as responsible in damages. — M es- 
senger v. Miller (1919), 52 N. S. R. 
142.— CAN. 

n. Water running in coulee — 

Damming of water by defendant — Flood- 
ing of plaintiff’s mine belou) by sudden 
rise in waU'r— Whether dam cause of 
damage .] — Oliver v. Francis (Alta.), 
11919] 2 W. W. R. 497 — CAN. 


o. Natural flow of surface 

water obstructed by contractors.] — When, 
during a heavy rainstorm, the city 
sewers are incapable of carrying all the 
water that falls, & contractors employed 
to relay the pavement, in course of 
their work, obstructed the natural flow 
of the surface water & caused It to back 
& flood premises on the street , the corpn. 
which must be deemed to have notice of 
the obstruction, is guilty of negligence 
in not having It. removed & also respon- 
sible for the negligence of the contrac- 
tors. — City of Kitchener r. Robe & 
Clothing Co., (1925] 1 D. L. R. 1165 ; 
[1925] S. C. R. 106 ; varying, 55 O.L. R. 
1.— CAN. 

p. — Drench made in dyke by 

adjoining turner.] — Latta v. Kelly - 
(N. S.), [1925] 1 D. L. R. 116.— CAN. 

q. Construction of grant of 

‘tenter by Governor -in -Council .] — The 
words of an Act authorising the 
Governor-in -Council to grant the use 
of any watercourse or the water 
therein gives no right to authorise the 
holder of the lieenso to overflow' private 
property without regard to injury done 
& without compensation. — Hanf v. 
Yarmouth Light & Rower Co., Ltd., 
11926] 2 D. L. R. 611 ; 58 N. S. R. 
430.— CAN. 

r. Damage caused by act of God 

or vis major. 1— Where deft., shows a 
prescriptive right to maintain a bund, 
& uses all reasonable & proper pre- 
cautions for its safety, be cannot be 
made liable for damage caused by the 
escape or overflow of water on to the 
lands of others & the consequent 
Injury of the crops thereon if the 
escape or overflow bo caused by the act 
of God, or vis major.] — Ram Lall 
Singh v. Lill Dhary Mujiton (1877), 

i. L. R. 3 Calc. 776 — IND. 

aa. .] — Rime & Sons v. 

Aberdeen Magistrates (1871), 9 

Maepli. (Ct. of Sobs.) 412 ; 43 Sc. Jur. 
190.— SCOT. 

bb. Embankment erected by 

superior riparian owner — Effect on 
cultivation of lands lower down stream .] — 
Defts., being owners of land on the 
banks of a jungle stream, raised em- 
bankments which prevented their 
lands from being flooded, but caused the 
Btream to overflow the land of pltf. 
situated lower down the stream. In 
an action by pltf. against defts. for 
damages, it appoared that it was not 
reasonably practicable for defts. to 
defend their lands from Inundation by 
any means other than those adopted 
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439. .] — Brymbo Water Co. v. Lesters 

Lime Co., No. 77, ante . 

Easement of eavesdropping .1 — See Easements, 

Vol. XIX., p. 178, Nos. 1285-1288. 

440. Right to repair watercourse.] — A person 
bound to repair a bridge may enter to repair it ; 
so a person having a conduit in the land of another 
may enter into the land to mend it. — L ipord’s 
Case (1614), as reported in 11 Co. Rep. 46 b ; 
77 E. R. 1206. 


Annotations : — Folld. Goodhart v. Hyett (1883), 25 Ch. D. 
182. Mentd. Russel v. Gulwel (1599), Oro. Eliz. G57 ; 
Pembroke v. Syms (1600), Cro. Ellz. 781 ; Bowles’s Cuse 
(1615), 11 Co. Rep. 79 b ; Magdalen College, Cambridge, 
Master & Fellows’ Case (1615), 11 Co. Itop. 66 b ; Smith 
v. Bole (1618), Cro. Jac. 458 ; Whistler v. Paslow (1618), 
Cro. Jao. 487 ; Borry v. Hoard (1632), Cro. Car. 242 ; 
Jommot v. Cooly (1667), 2 Keb. 270 ; R. v. Rochester 
(Bp.) & dark (1675), 2 Mod. Rep. 1 ; St. David’s (Bp.) v. 
(1699), 1 Ld. Rayin. 539 ; Rosowell v. Prior (1701), 
Raym. 713 ; Mitchel v. Reynolds (1711), 1 P. Wins. 
Tumor v. Cord well (1731), Cunn. 129 ; Wallis v. 
(1739), 2 Com. 633 ; Bradly v. Stratchy (1740), 
Ch. 399; Walton v. Tryon (1751), Anil). 130; 

144 ; Paul v. Paul (1761), 


\ - — - r 

Lucy 
1 Ld. 
181 
Pain 


Barn. , 

A.-G. v. Buplessis (1752), Park. 


1 Wm. Bl. 255; Jefferson v. Durham (Bp.) (1797), 1 
Bos. & P. 105 ; Ford v. Racster (1815), 4 M. & S. 130 ; 
Herring v. St. Paul’s (Dean & Chapter) (1819), 3 Swan. 
492 ; Place v . Fagg (1829), 4 Man. & Ry. lv. B. 27 7 ; 
Legh v. Hoald (1830), 1 B. & Ad. 622 ; Garland v. Carlisle 
(1837), 11 Bli. 421 ; Hey v. Moorhouse (1839), 6 Bing. 
N. C. 52; licllawell v. Eastwood (1851), 6 Exch. 295; 
Hewitt v . Isham (1851), 7 Exch. 77 ; Elliott v. Bishop 
1854), 10 Exch. 496; Barnett v. Guildford (1855), 11 
Sxoh. 19; Mather v. Fraser (1856), 2 K. & J. 536; 
Walinsley v. Milne (1859), 7 C. B. N. S. 115 ; Bailey i\ 
Stephens (1862), 12 C. B. N. S. 91 ; Bclaoherois v. 


. 


Delachoroie (1864), 4 New Rep. 501 ; Sumner v. Bromilow 
(1865), 11 Jur. N. S. 481 ; He Thomas, Ex p. Willoughby 
D’Ei'esby (1881), 44 L. T. 781 ; Eastern Construction Co. 
v. National Trust Co. & Schmidt, [1914] A. C. 197 ; 
Pwllbach Colliery Co. v . Woodman, [1915J A. C. 634 ; Re 
Londesborough, Spicor v. Londesborough, [1923J 1 Ch. 
500 ; Kursell v. Timber Operators & Contractors (1926), 
95 L. J. K. B. 569. 

.] — See Easements, Vol. XIX., pp. 150- 

162, Nos. 1102-1123. 


Sub-sect. 2. — Corporations under Statutory 

Regulation. 

441. Liability lor damage — Navigation autho- 
rity.] — A co. undertaking for their own profit to 
maintain a channel for carrying off water, & 
neglecting to do so effectually, are responsible for 
damage done to the adjoining land by reason of the 
banks giving way after an unusual rainfall, al- 
though other persons, who were bound to keep 
the outlet of the channel of certain dimensions, 
had failed to perform that duty, & had thereby 
occasioned an increase of water in the channel, 
without which its banks would not have given way. 
— Harrison v. Great Northern Ry. Co. (1864), 
3 II. A C. 231 ; 5 New Rep. 93 ; 33 L. J. Ex. 266 ; 
10 L. T. 621 ; 10 Jur. N. S. 992 ; 12 W. R. 1081 ; 
159 E. R. 518. 

Annotations : — Reid. Fletcher v. Hylands & Horrocks 
(1865), 3 11. & C. 771. Mentd. Clark v. Chambers (1878), 
3 0. B. D. 327. 


which would not have caused damage 
to the pltf. : — Held: no actionable 
wrong bad been committed by (lefts., M 
the suit was consequently not main- 
tainable. — C opal Reddi r. Ciienna 
Heodi (1894), 1. L. R. 18 Mad. 158.™ 
IND. 

b. Street m not cleaned tP 

scoured.) — The owner of lund through 
which a natural stream passes is not 
liable for Hooding of the land of ail 
adjoining owner by reason of the 
owner of the land not having cleaned 
& scoured the portion of the stream 
llowing through his lands. — N ormile 
r. Ruddle (1912), 47 I. L. T. 179. — IR. 

0. Erection of dam injur inn 

third party. J— -A person is justitled in 
erecting a bank mi the boundary of 
his land for the purpose of preventing 
his land from being Hooded by surface 
water from the higher land of his 
neighbour, concentrated by means of a 
ditch, & he is not liable for damage 
caused thereby to a third person.-" 
Solicitor-General v. Smith (1896), 
14 N. Z. L. R. 681.— N.Z. 

d. Tap left on in bathroom — 

Damage to ( mods in shop below.] — 
Guilds r. Lihkaman (1901), 23 N. Z. 
L. R. 945.— N.Z. 

e. Embankment erected some 

distance from river batik — Flood waters 
thrown on neighbour's land because of it.] 
— Gihrard v. Crowe, [191 8 J N. Z. 
L. It. 323. — N.Z. 

f. Cutting of railway embank- 

ment by Crown .] — SYMK r. It., [1919 J 
N. Z. L. R. 641.— N.Z. 

g. Defective water pipe causing 

damage.] — Campbell v. Kennedy 
(1864), 3 Macph. (Ct. of Scss.) 121; 
37 Sc. Jur. 62.— SCOT. 

h. Wall substituted for hedge 

— Duty of superior heritor to leave holes 
in wall — To allow water to escape .] — 
Tknnknt v. Glasgow (Earl) (1864), 
2 Macph. (Ct. of Soss.) (H. L.) 22 ; 36 Se, 
Jur. 400 — SCOT. 

It, Bursting of water pipe .] — 

Moffat & Co. v. Park (1877), 5 R. 
(Ct. of Sosa.) 13 ; 15 Sc. L. R. 4.— 

SCOT. 

1. Action by tenant against 

landlord.] — A tenant raised an action 


against bis landlord for damages In 
respect of injury alleged to have been 
done to his crops & bis holding by 
Hood- water, which had overflowed from 
a watercourse on a farm belonging to 
the same landlord, & lying imme- 
diately above the holding which was 
alleged to have suffered damage. The 
overflow was due not to any insufficient 
capacity in tho watercourse, but to a 
stoppage which had occurred at a spot 
where the watercourse was covered 
over: — Held: damage had not been 
proved ; but even if damage bad been 
proved, tho flooding was duo to the 
fuult of the tenant of the upper farm, 
w ho, in the absence of express stipula- 
tion, was bound to keep the water- 
courses ou his farm clear, & the land- 
lord could not be made liable for the 
consequences of his tenant’s fault. — 
Lyons v. Anderson (188C), 13 R. 
(Ct. of Scss.) 1020 ; 23 Se. L. it. 732.— 
SCOT. 

m. Erection of schans.] — 

Scuoeman v. Olivier (1907). 24 

S. C. 759 ; on appeal (1908), 3 Buch. 
A. C. 234.— S. AF. 

n. Measure of damages.] — Where 
such a proportion of the surface of an 
area, used for agricultural purposes, 
for which alone It appeared to be suit- 
able, was swept away by a flood that 
it was impossible to estimate its market 
value for agricultural purposes in its 
then condition : — Held : the measure 
of damages w r as correctly based on the 
loss of the crops & subsequent profit 
thereon, & on a calculation of the cost 
of replacing the area denuded by soil 
similar to that w r hieh had beeu there 
before, Including the cost of supervising 
such replacement. — Witw t atersrand 
Gold Mining Co. v. Cowan, [19101 

T. P. D. 312 ; [19101 L. L. R. 231 — 
S. AF. 

o. Liability independent of 

negligence.] — Van der Merwe v. Zak 
River Estates, Ltd., [1913] C. 1’. D. 
1053.— S. AF. 

p. .] — In a country, 

such as South Africa, whero rainfulls 
of great volume & severe intensity are 
common, & where meteorological data 
are scanty, those upon whom a duty 
In favour of others is cust to deal with 
flood -water should bo expected to 


provide a considerable margin of 
safety. A defence of vis major Bhould 
not be upheld save on tho clearest 
evidence. — New Heriot G.M. Co., 
Ltd. v. Union Government, [19161 
App. D. 415. — S. AF. 

q. Construction of verdict of jury.] 
— In an action for damages caused by 
water being backed up on to pltf.’s 
premises, tho jury did not answer the 
questions put, but found that certain 
grading of a street caused tho damage, 
but did not stute that the grading was 
done by the (lefts., & judgment was 
entered for pltf. on the verdict : — 
Held : from the circumstances of the 
case, it w as evident that the jury found 
that the grading was dono by deft. — 
Wateri.and v. Greenwood Cokpn. 
(1901), 8 B. C. R. 396.— CAN. 

r. Rights of Government.] — The rights 
of tho Govt, in connection with the 
distribution of water, do not include a 
right to flood a man’s land because. In 
the opinion of the Govt., tho erection of 
a w ork, which has this effect, is desirable 
in coimcction with the general dis- 
tribution of water for the public 
benefit. — Sankaravadivelu Pillai v. 
Secretary of State for India (1905), 
1. L. R. 28 Mad. 72— IND. 

t. What order court will make to 
prevent injury — Conditional order .] — 
M’Swiney v. Haynes (1839), 1 

I. Eq. R. 322.— IR. 

PART I. SECT. 7, SUB-SECT. 2. 

441 i. Liability for damage — Naviga- 
tion authority.] — A co. incorporated for 
the purpose of improving the naviga- 
tion of a river, is bound to exercise its 
pow r ers reasonably, so as to avoid doing 
any unnecessary injury to neighbouring 
proprietors. The ct. will reluctantly 
interfere with a co.'s discretion whero 
amongst engineers there may be a di Her- 
etic© of opinion ; but as it appeared 
that tho damage complained of by pltf. 
might be avoided by certain alterations 
of the co.’s works, suggested by an 
eminent engineer to whom the matter 
was referred by the ct., which altera- 
tions the co. said they would have made 
if suggested before suit, the ct. decreed 
the making thereof. — Moore v. Grand 
River Navigation Co. (1867), 13 Ur. 
560.— CAN. 
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Sect . 7. — Escape and overflow: Sub-sect. 2.] 

442 . .] — I think that if the banks 

were broken, not by water, which it was necessary 
for defts. to make them strong enough to resist, 
but by water which ought not properly to have 
been there, in siicli case dcft.’s would not be 
liable to this action (I {ram well, B.). — Cawdkon 
v. Great Northern Ky. Co. (1863), 9 L. T. 
115. 

443 . .] — By a public Act, the pre- 

decessors in title of defts. were empowered, as 
undertakers of the river D. navigation, to clear, 
scour, 6c deepen the river, & to lay dredgings 
taken from it on the banks or lands adjacent to 
the places where the same should be taken out, 
giving satisfaction to the owners of such lands, 
for any damage thereby occasioned. The Act 
appointed a number of persons, therein named, as 
comrs. for settling, determining & adjusting in 
manner thereinafter mentioned all matters of 
difference between tho undertakers & their suc- 
cessors & the owners of adjacent lands, <fe provided 
that such comrs. should have power to determine 
what satisfaction such landowners should have 
for the damage done to their lands by the exercise 
of the statutory powers given to the undertakers. 
The Act empowered any fifteen or more comrs. 
assembled together to elect new comrs. in the 
places of any comrs. who should be dead or refuse 
to act. All the original comrs. were dead <fc no 
comrs. appointed in their places, if any, were in 
existence i—IIeld : a landowner whose land had 
been damaged by the exercise by defts. of the 
statutory power to lay on his land things taken 
from the river, was entitled to have the amount 
of compensation for such damage assessed in an 
action. — Bentley v. Manchester, Sheffield 6c 
Lincolnshire Ry. Go., [1891] 3 Ch. 222 ; 60 
L. J. Ch. 611 ; 65 L. T. 22. 

Annotations : — Reid. Swansea Corpn. v. llarpur, [1912] 3 
K. 13. 193. Mentd. Central Control Board, Liquor 

Traffic r. Cannon Brewery Co., [1919] A. C. 714. 

444 . .] — Vyner v. North Eastern 

Ry. Co. (1898), 14 T. L. R. 554, H. L. 

445. .] — Vyner v. North Eastern 

Ry. Co. (1904), 20 T. L. R. 192, C. A. 

446. Sewage & drainage authorities.] — 

By a drainage Act, the comrs. were to construct 
a cut, with proper walls, gates, 6c sluices, to keep 
out the waters of a tidal river, 6c also a culvert 
under the cut to carry off the drainage from tho 
lands on the east to the west of the cut & to keep 
the same at all times open. In consequence of 
the negligent construction of the gates & sluices, 
the waters of the river flowed into the cut, &, 
bursting its western bank, flooded the adjoining 
lands. Pltf. 6c other owners of lands on the east 
sido of the cut closed the lower end of the culvert, 
which prevented the waters overflowing their 
lands to any considerable extent ; but the occu- 
piers of the lands on the west side, believing that 
the stoppage of the culvert would be injurious to 
their lands, re-opened it, 6c so let the waters 
through on to pltf.’s land to a much greater 
extent : — Held : tho comrs. were responsible for 
the entire damage thus caused to pltf.’s land. — 
Collins v. Middle Level Comrs. (1869), L. R. 

4 C. P. 279 ; 38 L. J. C. P. 236 ; 20 L. T. 442 ; 17 
W. R. 929. 

Annotations : — Consd. S.S. Singleton Abbey v. S.S. Paludlna, 
[1927] A. O. 1($. Retd. Clark v. Chambers (1878), 3 
Q. B. D. 327 ; Boynton v. Ancholme Drainage? & Naviga- 
tion Comrs., [1921] 2 K. B. 213. 


447 . .] — By a local Act defts. were 

empowered to execute drainage works. Sect. 43 
enacted that “ in the execution of this Act the 
comrs. shall do as little damage as may be, &, 
subject to the provisions of this Act, shall make to 
all parties entitled, compensation for all damage 
or injury so done.” By sect. 45 it was provided 
that “ full compensation shall from time to time, 
after the passing of this Act, but not beyond, 
twenty years after the completion of the ” works, 
be made by defts. “ to the owners, lessees 6c 
occupiers for the time being, sustaining any 
damage by reason, or in any way consequential 
upon, the exercise of any of the powers of this 
Act, of the lands & hereditaments of ” F., “ 6c in 
case of dispute as to the amount of such com- 
pensation, the same shall be settled by arbn. in 
the manner provided ” in Lands Clauses Act, 
1845 (c. 18). The Local Act incorporated Lands 
Clauses Act, 1845 (c. 18) : — Held : tho com- 
pensation clauses in the Special Act did not extend 
to any damage, except such as would have been 
the proper subject of compensation under Lands 
Clauses Act, 1845 (c. 18), viz., damage which in 
tho absence of the statutory powers would have 
given a right of action to the party injured. — 
Rhodes v . Airedale Drainage Comiis. (1876), 
1 C. P. D. 402 ; 45 L. J. Q. B. 861 ; 35 L. T. 46 ; 
24 W. R. 1053, C. A. 

Annotations : — Consd. Rc Harper & G. E. Ky. (1875), L. R. 

20 Kq. 39. Refd. Bexley L. B. v. West Kent Sewerage 

Board (1882), 9 Q. B. 1). 518. Mentd. Rc Bidder & North 

Staffordshire lty. (1878), 4 Q. B. D. 412 ; Warburton v. 

Haslingdeii L. B. (1879), 48 L. J. Q. B. 451 ; Knowles t\ 

Bolton Corpn. (1900), 09 L. J. Q. B. 481 ; Rc Carpenter Sc 

Bristol Corpn. (1907), 7J J. P. 417. 

448. .] — The tenant of a market 

garden situate in an outlying district of the city 
of Edinburgh, & forming part of the C. estate, 
sued the corpn. for damage done to his garden by 
flooding on two occasions in 1909. A natural 
stream, which for a long period had carried part 
of the sewage of tho burgh, flowed in an open 
channel through some flat meadow land in an 
easterly direction until it reached a public road, 
which was under the control 6c management of the 
corpn., 6c which formed the western boundary of 
pursuer’s garden. It then passed under this 
road through a culvert & flowed past tho garden. 
The culvert had been partially blocked up by a 
water main inserted across the top of it by per- 
mission of the corpn. as the road authority. On 
the occasions complained of there was an excep- 
tionally heavy rainfall, &, owing to the insufficiency 
of the culvert to carry the water of the stream, it 
was dammed back on to the meadow land until it 
rose about the level of the road 6c rushed through 
the pursuer’s garden gate, which was at the lowest 
point of the road, on to the garden, causing serious 
damage thereto. The corpn- were under a statu- 
tory obligation to provide adequate sewers for the 
sufficient drainage of the burgh. Wiien the 
district in question was taken into the burgh by 
virtue of a local Act passed in 1900, a clause was 
inserted for the protection of the proprietors of tho 
C. estate forbidding the corpn. to injuriously affect 
the irrigation of lands on the estate, or to diminish 
or intercept the supply of sewage water for such 
irrigation, or to deepen, cover over, divert, or 
otherwise interfere with the stream passing through 
the estate, except upon obtaining an order of the 
sheriff sanctioning such interference in the public 
interest : — Held : tliis clause did not absolve the 
corpn. from their statutory obligation to provide 


440 f. Sewage <tt drainage autho- Water Supply, Sewkraof, & Drain 4*6 if. .] — Bohan r. Cle 

rities .} — Greenwood v. Minister of ace (1922), 24 W, A. L. R. 99. — AUS. mento, [1920] 2 I. R. 117. — IFt. 
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for the efficient drainage of the burgh, & they were 
liable in damages to the pursuer. — Hanley v . 
Edinburgh Corpn., [1913] A. C. 488; 77 J. P. 
233 ; 29 T. L. R. 404 ; 57 Sol. Jo. 460 ; 11 L. CL R. 
766, H. L. 

.] — See Sewers & Drains, Vol. XLI., 

pp. 24, 25, 56, 57, Nos. 182-197, 408-413. 

449. Dock company.] — A dock co. were 

authorised by their special Act to make & main- 
tain a dock & works connected therewith according 
to the levels defined in certain plans & sections 
deposited with the clerk of the peace. The dock 
communicated with tho river Thames by an 
artificial channel, through which the water was 
admitted. The sections showed the retaining 
bank of the dock & channel at an uniform height 
of 4 feet above Trinity high-water mark. The 
level of the surrounding country was some feet 
below Trinity high-water mark, the river being 
kept from overflowing by means of a river wall 
4 feet 2 inches above Trinity high-water mark. 
The co. allowed their retaining bank to be at one 
point several inches below the level of four feet. 
In Nov. 1875, an extraordinary high tide took 
place, & the river rose to 4 feet 5 inches above 
Trinity high-water mark, in consetpience of which 
the water in the dock overflowed the bank & 


damaged the property of a neighbouring land- 
owner. The tide had never been known to rise 
ho high before, but in Mar. 1874, it had risen to 
4 feet above Trinity high-water mark. On that 
occasion there was a small overflow from the dock, 
but no damage was done to the neighbouring 
landowner. Previously to that tho fide had 
never risen above 3 feet 4 inches, & the water had 
never overflowed from the dock: — Held : (1) on 
t he const ruction of the Act, the co. were bound to 
keep their bank up to the level of 4 foot above 
Trinity high-water mark, & were liable to plti's. 
for broach of their statutory duty in not doing so ; 
(2) independently of tins Act, (lefts. were bound as 
riparian owners to keep the bank up to the level 
of 4 feet 2 inches, the height of t he rest of the river 
wall, A that they were liable to pltfs. for negligence 
in not doing so ; (3) the extraordinary high tide 
of Nov. 1875, although an act of God, did not 
excuse defts. from their liability ; but they ought 
to have an opportunity of showing that tho damage 
done by the act’ of God A the damage done through 
their negligence ought to be apportioned. — Nitko- 
Phospiiate A Guam’s Chemical Manure Co. v. 
London A St. Katherine’s Docks Co. (1878), 9 
Oh. D. 503 ; 39 L. T. 433 ; 27 W. R. 207, 0. A. 

Annotations : — As to (l ) Reid. Burt. r. Victoria Graving Dock 
Co. & London N St,. Kuthrrinc'b Dock Co. (1882), 47 L. T. 
.*178. As to (3) Reid. Dixon v. Metropolitan Hoard of 
Works (1881), 7 0. B. D. 418 ; Baldwin v. HaUfax Corpn 
(1J)1G), 85 L. J. K. B. 1 7 00. 


450. Waterworks company.] — By a local 
Act it was provided that the comrs. under the Act 
“ should be bound to make good to the Countess of 
Rothes & her heirs, etc., all damages which may 
be occasioned to her or them, by reason of or in 
consequence of any bursting, or now, or escape of 
water from any reservoir, or aqueduct, or pipe, or 
other work connected therewith ” which may be 
constructed by the comrs. The Countess is pro- 
prietrix of lands situated below the site of one of 
the reservoirs, A during an extraordinary rainfall 
a great quantity of water was continuously dis- 
charged from the reservoir, through a waste weir 
into the watercourse of a burn, & did much 
damage to tho Countess’s lands. She claimed 
compensation. There was no failure or insuffi- 
ciency of the works A no negligence : — Held : on 
the construction of the above clause the Countess 
was entitled to compensation for damage by flood 
waters from the reservoir, no matter how caused. — 
Rothes (Countess) v. Kirkcaldy Waterworks 
Comrs. (1882), 7 App. Cas. 694, H. L. 

Annotations : — Reid. Witham Outfall Board v. Boston Corpn. 

(1920), 130 L. T. 756. Mentd. Davis v. Taff Valo By., 

[1895J A. O. 542 ; lie Manchester & Milford By., [1897 J 

1 Oh. 276 ; City of London Electric Lighting Co. v. London 

Corpn. (1901), 65 J. P. 563 ; Crosfield v. Manchester Ship 

Canal Co., 119041 2 Ch. 123. 

451. Railway company.] — Metropolis 

Management (Thames River Prevention of Floods) 
Amendment Act, 1879 (c. cxcviii), s. 23, provides 
that if any person make any alteration to any bank 
of the river Thames so as to affect the security of 
adjoining premises from flooding, without the 
previous sanction in writing of the London County 
Council, he Bhall be liable to a penalty. Resps. 
in the course of A for the purpose of carrying out 
the duty imposed on them by the Act of repairing 
a portion of the bank removed certain timbers 
forming part of the bank in order to replace them 
by new timbers, A in so doing caused the height of 
the bank during nine days to be 2 feet lower than 
the height sanctioned under the Act. During the 
progress of the work, flood water flowed through 
the gap caused by the removal of the timbers, 
doing damage to adjoining premises. Resps. had 
not before commencing the work of repair obtained 
the sanction in writing of the London County 
Council : — Held : resps. had not made an altera 
tion to the bank within the meaning of sect. 23, A 
were not liable to a penalty under that sect. — 
London County Council v . London, Brighton 
A South Coast Ry. Co., [1906] 2 K. B. 72 ; 75 
L. J. K. B. 613 ; 94 L. T. 773 ; 70 J. P. 298 ; 4 
L. CL R. 721. 

452. Corporation making road under 
statutory authority.] — The Halifax Corpn. obtained 
stat utory powers, in or about 1867, for construct- 
ing a road across a hill which sloped down towards 


4501. Waterworks row puny. 1 — 

Emerson n. Genkkal Water Co. 
(1874), 6 Nfld. L. B. 11.— NFLD. 

451 i. Hallway com pan i/. } - 

Peers r. Victorian B airways 
Comrs. (1893), 19 V. L. B. 017 — 

A US. 

a. ~ - Shire <!’• other municipal 

councils .} — Como Shirk (President) 
v. Smith (1871), 2 V. L. B. (L.) 103. - 

AUS. 

b. .J— Ballarat Shire 

(President) r. Beaton (1872), 3 
V. 11. (Law) 103. — AUS. 

o. .] — Whore tlie effect 

of works erected by a public body on 
the land of third persons has been to 
injure pltf.’s land by inundation 
caused by iloods, damages cannot, be 
reoovered In respect of probable injury 
from future floods ; each fresh injury 


will give rise to a fresh cause of action. 
— Manson v. Maffra Shire (1881), 7 
V. L. B. (L.) 364.— AUS. 

d. — — .J— Curry v . Benalla 

Shire (President, etc.) (1895), 21 
V. L. B. 159.- AUS. 

e. .] — BY Bland 

Brothers & Inglewood Borough 
Council, [1920] V. L. R. 522.— AUS. 

f. ----- — — .] — Webster v. M os- 
man Municipality Council (1926), 

^ L- R- 557 ; [1920] Argus L. II. 

AUS. 

• .1 — Brown v. Sarnia 

on Council (1853), 11 U. CMC. 

87. — CAN. 

h, j — P erdue v. Ciiin- 

guacousy Township Corpn. (1865), 25 
U. C. B. 61.— CAN. 

] — Danard r. Chat- 


ham Township Corpn. (1875), 21 C. P. 
590. — CAN, 

1 . .] — Many years boforc 

deft, municipality was laid out, a cul- 
vert was constructed by Z., on private 
property for the benefit of a railway co. 
whose lands adjoined the stroam in 
question. By reason of tho culvert, tho 
water brought down by the stream was 
not carried off, but overflowed pltf.’s 
land. Tho stream was the natural 
drain for the surrounding country, 
but defts. used it to a small extent for 
the drainage of the town. It was 
found that the flooding would not have 
been occasioned by the water brought 
down through defts.’ user of tho stream, 
but that water brought down from tho 
area drained, apart from defts.’ user, 
would have alone caused the damage : 
— Held : defts. were not liable. — Law 
v. Niagara Falls Corpn., Bamtield 
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Sect. 7 . — Escape and overflow : Sub-sect . 2. Part 
II. Sects. 1 & 2,] 

the bottom of a narrow valley traversed by a 
stream on the banks of which were the mills of 
pltfs. The greater part of the hill was covered 
with loose shale from the weathering of the shale 
which was the foundation of the hill. No precise 
way was laid down in the statute for constructing 
the rpad, nor were the exact provisions prescribed 
which should be made or maintained for dealing 
with water & shale. The road had to be cut deep 
into the side of the hill, & the natural & obvious 
effect of making such a road was that it acted as 
a catcliwater for the rain water from the upper 
slopes, which would otherwise have flowed on to 
the parts of the hill below the site of the road. 
It also caught the loose shale carried down by the 
water flowing over the slopes of the hill, & it was 
necessary to provide for the water & shale coming 
from above which would thus be intercepted by 
the road. For this purpose the contract <fc plans 
originally made certain provisions which, with 
modifications from time to time, were carried out. 

v. Niagara Falls Cortn. (1884), 6 
O. It. 467 — CAN. 

action lies 

against a municipal corpn. where, by 
means of their works in grading their 
streets or otherwise, they cause surface 
water to bo discharged upon the lands 
of a neighbouring proprietor to his 
damage, If by tho exorcise of proper 
caro in performing the work such 
injury might have been avoided.-- 
Derinz v. Ottawa Corpn. (1887), 15 
A. It. 712.— CAN. 

n. .] — a mill owner, 

having a license from a township to 
construct his mill dam in such a way 
as to flood a part of the highway, con- 
ducted it so negligently that it gave 
way, causing damage to propriet ors 
below : — Held : the license to dam 
water back upon the highway was 
(except in so far as it might be a public 
nuisance affecting travellers on the 
road) a lawful thing ; & the damage 
being caused by the negligence of the 
mill owner, the township was not 
liable. — W arp v. Caledon, Algie v. 

Caledon (1892), 19 A. It. 69. ~ CAN. 

o . .]— Moore v. Corn- 
wall (1912), 23 O. W. 1C 113; 4 

O. W. N. 145 ; 7 1). L. R. 413.— CAN. 

p. .] — By counterclaim 

in the original action W. claimed 
damages against tho D. municipal 
corpn., complaining that a dyke Sc 
works constructed by the corpn. (more 
especially a ditch running along by the 
side of the dyke), were constructed 
illegally, & caused damage to his land 
by overflow ‘.- Held : it was the duty 
of the public body intrusted with the 
construction of such works to avoid 
causing unnecessary inconvenience to 
members of the public affected thereby. 

— Wilson v. Delta Municipality 
(1912), 22 W. Jj. It. 931 ; 8 D. L. It. 

881.— CAN. 

q. .1 — A municipal corpn. 

will not be held liable under Muni- 
cipal Act, s. 516 a, added by 3 & 4 
ISdw. 7, c. 36, s. 1, or under any other 
statute, for damages suffered by a 
citizen from an overflow of water 
into his basement caused by a sudden 
thaw or heavy rains & a stoppage of 
the drains constructed for the purpose 
of carrying away tho surplus water, 
unless the municipal officials have had 
time enough after notice of the obstruc- 
tion to remove it. — Portage Fruit 
Co. v. Portage La Prairie City 
(Man.) (1913), 25 W. L. It. 438.— CAN. 

r . Measure of damages.] 

— The proper measure of damages to 
be awarded to pltf. for injury to Ids 
laud caused by the overflow of water, 
in consequence of the improper & 


On July 1, 1914, heavy rains fell, & water & vast 
quantities of shale flowed over the road to the 
valley beneath, & into pltfs.* mills & upon their 
land. At the trial of the action for damages the 
judge found on the evidence that (a) insufficient 
precision was made for carrying off tho water & 
shale ; (b) that defts. had not exercised reasonable 
care in maintaining the works intended for dealing 
with the water & the shale : — Held : on the find- 
ings of fact the corpn. were liable on the ground 
of misfeasance, & the damage was not caused by 
the act of God, but could have been provided 
against by reasonable care & skill. — Baldwin’s, 
Ltd. v. Halifax Corpn. (1916), 85 L. J. K. B. 
1769 ; 80 J. P. 357 ; 14 L. G. It. 787. 

453. Conservancy Commissioners.] — The 

owner of a farm, between which & a tidal river 
were lands that had been reclaimed by Conservancy 
Coinrs. from the river, sued such Comrs. for damage 
caused to his farm by the river overflowing a 
sea wall between the reclaimed lands & the river, 
& flowing over the reclaimed lands on to his 
farm: — Held: (1) as the Comrs. were by their 

f. statutory 
corpn., authorised to build an aqueduct 
& railway & to construct necessary 
drains for the protection of such works, 
which without negligence constructs 
such drains & so discharges surface 
water into a river, thereby increasing 
the volume of water in the river & 
consequently flooding the lands of a 
lower riparian proprietor, is not liable 
in damages therefor, unless liability is 
imposed by statute. — Romanic a v. 
Greater Winnipeg Water District, 
11921] 2 W. W. R. 399 ; 31 Man. L. 11. 
178.— CAN. 

g. 1 ] — Paisley r. Local 

Improvement District No. 399, 
[1921] l W. W. 11. 127 ; 56 D. L. It. 
221.— CAN. 

h. .] — Wilkinson v. 

Sr Andrews Rural Municipality. 
Dickenson v. St. Andrews Rural 
Municipality (Man.), [1923] 4 1). L. it. 
780 ; [1923] 3 W. W. It. 961— CAN. 

k. .] — Municipal Act, 

R. S. M., 1913, c. 133, s. 634, provides a 
remedy for the assessment Sc recovery 
of the damages caused a riparian pro- 
prietor when tho diversion of a natural 
watercourse deprives him of tho uso 
of tho water ; but does not mako it 
lawful for tho municipality to drain 
such water or surface water over private 
land. — Jukes v. Cold well Rural 
Municipality (Man.), [1927] 1 D. L. It. 
82 ; [1926] 3 W. W. It. 210.— CAN. 

l. .] — Imperial Varnish 

Sc Colour Co., Ltd. v. Toronto 
CORPN. (1927), 60 O. L. R. 240.— CAN. 

aa. .] - - Aitchehon v. 

Waitaki County (1880), O. li. & F. 
52.— N.Z. 

bb. .] — A borough council 

is liablo for any injury which may 
result from a diversion, by its con- 
tractor acting under its authority, of 
storm -water flowing down the water- 
channel of a street within the borough. 
— North-Fast Valley Borough 
Corpn. v. Worsdell (1883), 1 N. Z. 
L. R. 335 (S. C.).— N.Z. 

oc. .] — Fortesque v. Tw 

Awamutu. Borough, [1918] N. Z. 
L. R. 991.— N.Z. 

dd. .] — Caledonian Ry. 

Co. v. Greenock Corpn., Glasgow & 
South Western Ry. Co. v. Greenock 
Corpn., [1917] S. C. (H. L.) 56; 54 
Sc. L. It. 600.— SCOT. 

ee. .] — A municipality 

acting under statutory authority con- 
structed drains Sc tlieroby diverted 
rain water from its natural course. 
After a heavy fall of rain tho water 
overflowed tho drains & caused damage 
to lower lying property : — field : tho 


insufficient construction of a ditch dug 
by a municipality, is tho amount of the 
depreciation in the value of tho land 
caused thereby ; the damages should 
he ascertained Sc fixed once for all ; Sc 
it would be wrong in principle to award 
an amount to cover the loss suffered 
by pltf. for non-user of the soil & loss 
or hay up to the time of the trial, 
“ leaving pltf. to his further remedies 
for depreciation in the value of the 
land Sc further loss, should the munici- 
pality fail to remedy tho trouble.” — 
Kenny v. St. Clements Rural 
Municipality (Man.) (1913), 21 

W. L. R. 432. — CAN. 

t. — Ruddy r. Milton 

(1914), 26 O. W. B. 406 ; 6 O. W. N. 
253 ; 16 D. L. R. 879.— CAN. 

a. .] — James v. Bridge- 

water (1915), 49 N. S. R. 188.— CAN. 

b. Sufficiency of title to 

si/c.l — A possessory title to land is 
sufficient to maintain an action for 
damages against persons who permit 
water to escape from their drains on to 
tho land, Sc so injure it. — Kilby v . 
Point Grey Municipality, 11917] 2 
W. W. R. 20G ; 24 B. C. R. 107— CAN. 

C . .] — Where land 

is let upon tho crop-payment plan, the 
owner of the land has an equituble 
interest in tho growing crop which 
entitles him to maintain an action 
against third persons for an unlawful 
trespass upon or injury to such crop ; 
he may, therefore, recover damages 
from a municipality for an injury to the 
crop caused by flooding of the land 
owing to tho municipality’s negligent 
or improper construction of a ditch. — 
Tennant v. Rhineland (Man.), [1918] 
1 W. W. R. 70 ; 38 D. L. R. 271- 
CAN. 

d. .] — Delbridge v. 

Brantford Township (1917), 40 

O. L. R. 413 ; 38 D. L. It. 677 — CAN. 

e. .] — Where the legis- 

lature places tho streets of a munici- 
pality under the management & control 
of tho municipality Sc places on it tho 
obligation of keeping them in repair, 
the municipality has authority to 
establish grades for the streets & to 
grade them & the right to niake changes 
in tho surfaces which may injuriously 
affect adjoiuing owners, & as long as 
tho municipal authorities exercise 
without negligence their lawful powers 
in respect to the graduation, enlarge- 
ment Sc sewerage of streets the town 
is not liablo for the consequential 
damago caused to adjoining proporty 
by surface w ater. — Fa kins v. Shaun- 
avonTown, [191811 W.W. R. 566 ; 11 
Sask. L. R. 310 ; 42 D. L. R. 473.— 
CAN. 
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Acts under the obligation to maintain & repair 
tiie sea wall, they were liable not only for any 
damage caused to the reclaimed lands, but to lands 
beyond such lands, by reason of the sea wall being 
insufficient in height to prevent an overflow of the 
river ; (2) pltf. was not deprived of his right of 
action by the fact of the water having flowed from 
the reclaimed lands on to his farm in consequence 


of his landlords having made a cutting through an 
embankment in order to obtain access to the 
reclaimed lands. — Bramlett v . Tees Conser- 
vancy Comrs. (1885), 49 J. P. 214. 

See , also , Public Authorites, Vol. 

XXXVIII., pp. 22-28, 36-39, 45-48, 112-119 

Nos. 122-150, 218-221, 225-234, 268-280 
858. 


Part II. — The Sea 

Sect. 1.— JURISDICTION. 

As to high seas — Civil jurisdiction .] — See 
Admiralty, Vol. I., p. 99, Nos. 1, 2. 

Criminal jurisdiction.] — See t generally , 

Criminal Law, Vol. XIV., pp. 137-141, Nos. 1090- 
1139. 

As to territorial waters .] — See Courts, Vol. 
XVI., p. 103, No. 38 ; Criminal Law, Vol. XIV., 
p. 140, Nos. 1124, 1129. 

As to seashore.] — See Admiralty, Vol. I., pp. 
99, 107, 108, Nos. 1, 3, 105-108 ; Courts, Vol. 
XVI., p. 103, No. 37 ; Supp. IV., No. 37a ; 
Criminal Law, Vol. XIV., pp. 132, 137, Nos. 1045, 
1095-1101. 


Sect. 2.— THE SEA. 

454. Meaning of “ arm of the sea.”] — Anon. 
(1318), 22 Lib. Ass. fo. 106, pi. 93. 

Annotations Refd. R. r. Monttigue (1825), 1 B. & 0. 508 ; 

Foster v. Wright (1878). 4 0. i\ 1>. 188 ; Ilindson r. 

Ashby, fl 890] 2 Oh. J. 

455. Whether public! juris — Presumption against 
exclusive rights.] — In the sea, out of the reach of 
cannon shot universal use is presumed. In rivers 
flowing through conterminous states, a common 
use to the different states is presumed. Yet in 
both of these there may by legal possibility, exist 
a peculiar property, excluding the universal or 
the common use. Portions of the sea are pre- 
scribed for ; so are rivers flowing through con- 
tiguous states, the banks on one side may have 
been first settled, by which the possession <fc 
property may have been acquired, or cessions may 
have taken place upon conquests or other events. 
But the general presumption bears strongly 
against such exclusive rights, <fc the title is a matter 
to be established, on the part of those claiming 
under it, in the same manner as all other legal 
demands are to be substantiated, by clear & com- 
petent evidence (Sir William Scott). — The Twee 
Gebroeders (1801), 3 Ch. Bob. 336 ; 1 Eng. Pr. 
Cas. 323 ; 165 E. R. 485. 

450. .] — The assertion that the sea is 

common to ail, <fc that there can be no appropria- 
tion of it, except where it adjoins the shore, is an 
erroneous assertion. — Gammell v. Woods & 
Forests Comrs., etc. (1859), 3 Macq. 419, II. L. 

Annotations : — Refd. R. r. ICoyn (1876), 2 Ex. D. 63 ; Parker 
v. Lord Advocate (1902), [1904] A. 0. 373, n. Mentd. 
McDouall v. Lord Advocate (1875), L. It. 2 Sc. & Div. 
431. 


and the Seashore. 

457. How far property in bed of sea vested in 
Crown.] — What in the absence of all evidence of 
particular usage is the limit of the title of the 
Crown to the sea shore. The Crown is clearly in 
such a case, according to all the authorities, 
entitled to the littus moris as well as to the soil of 
the sea itself adjoining the coasts of England. . . . 
The medium tides therefore of each quarter of the 
tidal period afford a criterion which we think best 
adopted. It is true of the limit of the shore 
reached by these tides that it is more frequently 
reached & covered by the tide than left uncovered 
by it. For about three days it is left 811014) & on 
one day it is reached. This point of the shore 
therefore is about four days in every week, i.e. 
for the most part of the year, reached & covered 
by the tides ; & as some not indeed perfectly 

accurate construction, but approximate, must bo 
given to the words “ highest ordinary tides ” used 
by Mr. Justice Holroyd, we think, after fully 
considering it, that, this best fulfils the rules & the 
reasons for it, given in our books. 

We therefore beg to advise your Lordship that, 
in our opinion, the average of these medium tides 
in each quarter of a lunar revolution during the 
year gives the limit, in the absence of all usage, 
to the rights of the Crown on the seashore 
(Alderson, B.). — A.-G. v. Chambers (1854), 4 
Be G. M. & G. 206 ; 23 L. T. O. S. 238 ; 18 Jur. 
779 ; 2 W. R. 636 ; 43 E. R. 486 ; sub nom. A.-G. 
v. Chambers, A.-G. v, Rees, 2 Eq. Rep. 1195 ; 
23 L. J. Ch. 062 ; 18 J. P. 583, L. C. ; subsequent 
proceedings (1859), 4 De G. & J. 55, L. 0. 

Annotations Consd. llchestcr v. Raishleigh (1889), 01 L. T. 
477 ; Poarcc v. Bunting, R. v. Wcdd, Ex p. Pearce, [1896] 

2 Q. B. 360 ; Mclior v. Wulmcslcy, 11905] 2 Ch. 161. 
Refd. Lind v. Isle of Wight Ferry Co. (1862). 7 L. T. 116 ; 
It. v. Hughes (1866), L. It. 1 1‘. C. 81 ; Hastings Cnrpn. 
v. Ivnll (1 875), L. R. 19 Eq. 558 ; Brinekman r. Matloy 
(1904). 73 L. J. Oh. 642 ; Plillpot r. Bath (1904), 20 
T. L. It. 589. 

458. For some distance below low water 

mark.] — Fitzhardinge (Lord) v. Purcell, No. 
699, post. 

459, Crown’s ownership beneficial.] — 

Fitzhardinge (Lord) v . Purcell, No. 099, 
post. 

400. Power of Crown to grant property in 

bed.] — Fitzhardinge (Lord) v. Purcell, No. 699, 
post. 

461. Territorial waters.]— The right of the 
Crown in the area of sea within three miles of the 
shore is of the same proprietary nature as tho 


municipality was not liable, unless tho 
construction of the drains placed a 
greater burden on such property either 
as regards the quantity, velocity or 
direction of tho water, which in the 
ordinary course of nature would havo 
flown over tho property. — Johannes- 
burg Municipality v. Jolly, [1915] 
T. P. D. 429.— S. AF. 

r. .] — Johannesburg 

Municipality v. African Realty 

J. — VOL. XUV, 


Trust, Ltd., [1927] App. D. 103. — 

S. AF. 

PART II. SECT. 2. 

457 i. How far property in bed of sea 
vested in Crown. ] — The Crown has a right 
in the water & the solum of sea lochs 
intra fauces terras below low water mark, 
such as will entitle it to prevent any 
person from using them for purposes 
other than the recognised public uses, 


& that without any allegation of Injury, 
actual or prospective to these pub lie 
uses. — Lord Advocate v. Clyde 
Navigation Trustees (1891), 19 R. 
(Ct. of Sess.) 174 ; 29 Sc. L. It. 153. — 
SCOT. 

461 i. Territorial waters.] — Terri- 
torial jurisdiction extends to three 
miles outside a line drawn from head- 
land to headland, & the acts of the 
Newfoundland legislature have full 

F 
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Waters and Watercourses, 


Sect . 2.— The sea* Sect. 3 : Sub-sects. 1, 2 <fc 3, A. 
B. (a) t.] 

right of tlie Crown in the foreshore, & therefore 
islands wliicli rise from the sea within that limit 
are the property of the Crown, <& the onus of 
establishing a title by adverse possession lies upon 
the person asserting such possession. — Secretary 
of State for India v. Chelikani Kama Kao 
(1910), L. R. 43 Inch App. 192 ; 85 L. J. P. C. 222 ; 
32 T. L. R. 65 2, P. C. 

Annotation: — Consd. The Eugenics, [li)2(>] P. 1S5. 

462. Islands arising within territorial waters.] — 

Secretary of State for India v. Chelikani 
Kama Kao, No. 401, ante. 

Discharge of sewage into sea.] — See Sewers & 
Drains, Vol. XLI., p. 31, Nos. 228-230. 


Sect. 3. — THE SEASHORE. 

Sub-sect. 1. — In General. 


463. Definition of “ seashore.”] — Scratton v. 
Brown, No. 504, post. 

464. Equivalent to “ foreshore.”] — 

Mellor v. Walmesley, No. 471, post. 

465. Definition of “coast.”] — Tlie coast is, 
properly, not the sea, but the land which bounds 
the sea (SrR John Nicholl). — K. v. Forty Ntne 
Casks of Brandy (1830), 3 Hag. Adm. 257 ; 100 


E. K. 401. 

Annotation s : - Kefd. 31. r. f JVo Cusks of Tallow (1837), 3 
Hag 1 . Adm. 294 ; It. v. Ship unknown Happened The 
Pauline (IS 15), 9 Jur. 280 ; It. t\ Keyn (1876), 2 Ex. D. 
03 ; The Olympic, [1913] P. 92 ; The FageruoB, [1920J P. 
185. 


Sub -sect. 2. — Limits. 

466. Landward boundary — Ordinary high water 
mark.] — Vanuaesdanke’s Case (1036), Hale’s de 
Jure Maris (Hargrave’s Tracts) 12, 20, Ex. Ch. 

Annotations : — Reid. Smith v. Oiliccrs of State for Scotland 
(1849), 13 Jur. 713; A.-G. v. Chambers, A.-G. v. Rocs 
(1854), 2 K(|. Rep. 11 95. 

467. .] — Heron’s Case (1039), Hale’s 

de Jure Maris (Hargrave’s Tracts) 12, 20. 


Annotations : — Reid. Smith v. Otfieers of State for Scotland 
(1819), 13 Jur. 713; A.-G. v. Chambers, A.-G. v. Rees 
(1854), 2 E<j. Rep. 1195. 

468.- — .] — Wansford’s (Lady) Case 

(1000), Hale’s de Jure Maris (Hargrave’s Tracts) 
12, 20 ; sub nom. Wandesford’s (Lady) Case, 
Stuart Moore’s Law of Foreshore A Seashore, 317. 


Annotations : — Reid. Smilh r. Officers of Slate for Scotland 
(1819), 13 Jur. 713; A.-G. v. Chambers, A.-G. v. Rees 
(1851), 2 Kip Rep. 1195. 

469. .] — Blundell v. Catterall, No. 

580, post. 

470. — -.| — A.-G. v. Chambers, No. 457, 

ante . 

471. — — .] -In a conveyance the land 


granted was described as “ situate on tho sea- 
shore.” The exact dimensions of each side of the 
plot were then given as well as its area, & it was 
stated that the plot was bounded on the south by 
other land of the grantor, on the east & north 
respectively by specified roads, & “ on the west 
by the seashore.” Keference was then made to a 
plan indorsed on the deed. The plan showed the 
dimensions as stated in the description : — Held : 
(1) the word “ seashore ” must bo taken to mean 
tho “ foreshore ” in its strict legal sense, i.e. the 
land situate between medium high & low water- 
marks ; (2) the land between the plot & the fore- 
shore did not pass to the grantee, but the grantor 
was estopped from saying that the land to the 
west of the plot was anything but “ seashore ” & 
the grantee was entitled to free & unrestricted 
access to the sea from every part of his western 
frontage over every part of the land lying between 
that frontage & the sea, 

(3) The land in dispute must as between the 
grantor & grantees be held to be an accretion 
subsequent to the deeds, & accordingly to be land 
which has become the property of those claiming 
under the grantees (Homer, L.J.). — Mellor v. 
Walmesley, [1905] 2 Ch. 104 ; 74 L. J. Ch. 475 ; 
93 L. T. 574 ; 53 W. K, 581 ; 21 T. L. K. 591 ; 49 
Sol. Jo. 565, C. A. 

Annotaf ions : — As to (2) Refd. Nesbitt r>. Mabletliorpo 
l). C., 11918] 2 IC. B. 1. Generally, Reid. Assheton- 
Smith v. Owen (1905), 75 L. J. Ch. 181. Mentd. Mercer 
v. Dcnne. [1905] 2 Oh. 538 ; Rc Djambi Sumatra Rubber 
Estates (1912). 107 L. T. 031 ; Eastwood r. Ashton (1913), 

83 L. J. Ch. 203 ; Wateham v. A.-G. of the East Africa 
Protectorate, [1919] A. C. 533. 

472. Ordinary spring high water mark.] — 

(1) A proprietor of a Feu, described in the Feu 
charter as bounded by the seashore, enclosed a por- 
tion of the sands, which it was proved the public 
had immemorially used for purposes of enjoyment 
& otherwise : — Held : the Feuar being a wrongdoer, 
the officers of State on behalf of the Crown, irre- 
spective of the rpiestion as to the right of property, 
wore entitled to the interdict. 

(2) (Jr. : does the jus cor o tun in the seashore 
extend to high water mark at ordinary spring- 
tides. — Sivirrn v. Officers of State for Scotland 
( 1849), as reported in 13 Jur. 713, H. L. 

Annotations : — As to (2) Refd. Gammel) r. Woods A: Forest h 
C omrs., etc. (1859), 3 Maeq. 419. Generally , Mentd. A.-G. 
v. London Corpn. (1850), 2 Mac. & G. 2*17 ; R. v. Canter- 
bury (Archbp.), [1902] 2 1C. R. 503. 

473. Seaward boundary — Ordinary low water 
mark.] — Blundell v. Catterall, No. 580, ante. 

474. Ordinary high water mark — How calcu- 
lated.] — An ordinary high tide is taken at the 
point of the line of the medium high tide between 
the springs & neaps, ascertained by taking the 
average of the medium tides during the year. — 
Tracey Eixiot v. Morley (Earl) (1907), 51 
Sol. Jo. 025. 


effect in that territory. — It. v. Dele- 
I’INE (1889), 7 Nfld. L. It. 378.— NFLD. 

t. Red of sea — Power to grant 
leases.] — Land Act, 1901, s. 41 (B. C.), 
does not confer on the Chief Commis- 
sioner of Lands & Works authorit y to 
grant leases of the bed of tlie sea in 
territorial waters. — Capital City Can- 
ning & Packing Co., Ltd. v. Anglo- 
Britisli Columbia Packing Co., Ltd. 
(1905), 11 B. C. R. 333 — CAN. 

a. Adam for declaration of right 
of access to sea over private property — 
Particulars.] — A.-G. for British 
Columbia v. Canadian Pacific 1 Ry. 
Co. (1903), 10 B. C. R. 184.— CAN. 

PART II. SECT. 3, SUB-SECT. 1. 

486 i . Definition of * 1 coast. ’ ’ ] — MoWAT 


r. North Vancouver Corpn. (1902), 
9 B. C. U. 205.— CAN. 

b. Definition of " foreshore .”] — The 
definite legal meaning of tho term 
" foreshore ” is the seashore to the line 
of high water between spring & neap 
tides. — Pearce v. Boulton, Boulton 
v. R. (1902), 21 N. Z. L. it. 401.— N.Z. 

c. Definition of “ sea-beach ” — Equi- 
valent to “ seashore.*'] — The term 
“ sea-beach," in a bounding title, held 
to be synonymous with seashore. — 
Cameron & Gunn v. Ainslie (1848), 20 
8c. Jur. 130.— SCOT. 

PART II. SECT. 8, SUB-SECT. 2. 

466 i. Landward boundary — Ordinary 
high water mark. ] — High water mark 
of neap or ordinary tides marks the 


line of the foreshore & tho boundary 
of the property of a littoral owner. 
— McDonald v. Shekuen (P. E. 1.) 
(1914), 14 E. L. R. 252.-- CAN. 

474 i. Ordinary high water mark — 
How calculated.] — The phrase “ high- 
water mark at ordinary tides," as used 
in Crown Grants Act, 1908, s. 35, 
moans tho line of medium high tide 
between the spring neap tides, fc 
such line must he ascertained by taking 
the average of those medium tides in a 
quarter of a lunar revolution during the 
year. — A.-G. v. Finlay, [1919] N. Z. 
L. It. 513.— N.Z. 

d. Fixing of high water mark.) — 
High water mark in B. C., at a place 
in respect to which there is no record 
of tides extending over at least a year, 
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475. Onus of proof on Crown — To show variation 
of ordinary high water mark.]— A.-G. v. Chamber- 
LAINE, No. 500, ' post . \ 


Sub-sect. 3. — Accretion and Encroachment. 


A. In General. 

476. The ruie as to accretion— Gradual, slow & 
Imperceptible.] — The recognition of title by alluvial 
accretion is largely governed by the fact that the 
accretion is due to the nominal action of physical 
forces. In the English rule — namely, that it 
must be, “ gradual, slow, & imperceptible ” — the 
two last words are only qualifications of the word 
“ gradual,” & that word with its qualifications 
only defines a test relative to the conditions to 
which it is applied. — S ecretary of State for 
India v. Vizianagaram (Raja) (1921), L. II. 49 
Ind. App. 07. 

477. Meaning of “ imperceptible.”] — Con- 

sidering the word “ imperceptible ” in this issue, 
as connected with the words “ slow 6c gradual,” 
we think it must be understood as expressive only 
of the manner of the accretion ... A as meaning 
imperceptible in its progress, not imperceptible 
after a long lapse of time (Abbott, ( ■..!.). — R. v. 
Yarborough (Lord) (1824), 2 B. 6c U. 91 ; 4 
Dow. A Ry. K. 14. 790 ; 2 L. .7. O. H. lv. 47. 190 ; 
107 E. R. (>08 ; affd. sub tuna. Gifford v. Yar- 
borough (Lord) (1828), 5 Ring. 103, II. L. 

^innntalions — Distd. Ford v. Lacey (1801 ), 30 L. J. Ex. 351. 

Apld. Brighton Ac Hove Genova 1 Gan Co. r. Hove 
Bungalows, [I921| I Ch. 372. Refd. Serai ton r. Brown 

He Hull & Selby By. (1839), 5 


(1825), 1 B. & U. 485 
iM. «Sr. \V. 327 ; A.-G. c. (’humbers, A.-G. r. Booh (1851)), 
4 Do (J. <Sc J. 55 : Lopez e. Mmhlun Moliuu Tliukoor 
(1870), 13 Moo. Ind. App. 107 : Foster r. Wright (1878), 
4 O. P. L). 138; A.-G. r. Reeve (1885). I T. L. R. 675 ; 
Himison n. Asliby, |1S‘,)0| 2 Ch. 1 ; Mo reel* r. Penile, 
|1!)()5J 2 Ch. 538; A.-G. of Southern Nigeria, r. Hull 
(Liverpool), [I9I5J A. C. 55)1). Mentd. Egertou r. Brown- 
low (1853), 1 U. li. Cas. I ; A.-G. r. Ilanmor (1858), 27 
L. J. Ch. 837 ; Waterloo Bridge Co. r. Cull (185!)), 33 
L. T. O. S. 301 ; Nesbitt r. Mabletborpc V. D. C., [1 01 7 J 
2 Iv. B. 5G8. 


4 , 73 . Meaning of “ gradual. *’j — Sec ih:- 

tary of State for India v. Vizianagaram (Raja), 
No. 470, ante. 

479. Limitation as to seashore or land 

abutting on running water. | — Thai ford e. 
Thrower (1929), Times , May 39. 

480. Application of rule— Where former boun- 
dary clearly ascertainable.]— Brighton & IIove 
General Gas Co. r. Hove Bungalows, Ltd., 
No. 593, post. 

481. Whether accretion subject to custom.]— 

An immemorial custom for fishermen inhabitants 
of a parish to spread their nets to dry on the land 
of a private owner situate near the sea in the 
parish, at all times necessary or proper for the 
purposes of the trade or business of a fisherman : — 
field : to be a valid legal custom. 

Land added by accretion, in consequence of the 
gradual 6c imperceptible recession of the sea, will 


become subject to the custom. — M ercer v. Dknne, 
[1905] 2 Ch. 538 ; 74 L. J. Ch. 723 ; 93 L. T. 412 ; 
70 J. P. 05 ; 54 W. R. 303 ; 21 T. L. R. 700 ; 
3 L. G. R. 1293, C. A. 

Annotations : — Mentd. Assketon-.Sinith v. Owen (1,905), 04 
L. T. 42 ; Ramsgate Corpn. v. Raiding, etc. (1906), 70 
J. P. 132; Fitzliardingo v. Purcell (1008), 77 L. J. Ch. 
529 ; Johnson v. Clark, [1908] 1 Ch. 303 ; He. Fountaine, 
Fountaine v. Amherst (1909), 78 L. .T. Ch. 618; North 
Staffordshire Ry. v. Hanley Corpn. (1909), 73 J. P. 477 ; 
Hoyno v. Fisebcl (1913), 110 L. T. 261 ; Hr. Petn. of 
Right, [1915] 3 Iv. B. 619; Collin v. Amphlett (1918), 
118 L. T. 466; Moser r. AmblesJde V. D. C. (3925), 89 
J. P. 118. 

B. Property in Accretion. 

(a) Accretion by Natural Causes. 
i. Imperceptible Accretion. 

482. General rule.]— -The title by accretion to a 
new formation of alluvion land is not general Jy 
founded on equity of compensation, but on a 
gradual accretion by adherence to some particular 
land. The land so gained follows the title of that 
to which it adheres. — S ree Eckowrte Sing v. 
Heeraloll Seal (1808), 12 Moo. Ind. App. J30 ; 
20 E. R. 292, 1\ C. 

A n notation : — Refd. Sham Chand Bysnck r. Kislien Prosaud 
Surma (1872), 14 Moo. Ind. App. 595. 

483. Right of adjacent owner.] — A grant from 
the King of certain lands, & also ” totum illud 
fund urn et solum et terras suas contigue adjacentcs 
quee su'nt aqua cooperta vel qua ” in posterum de 
possuut recuperari,” will not pass land afterwards 
gained from the sea. — A.-G. v. Turner (1070), 

2 Mod. Rep. 100 ; 80 E. R. 908 ; sid) norn. A.-G. 
v. F armen, 2 Lev. 171 ; T. Rayrn. 241. 

484. .] — Where the sea-flood is stated as 

the boundary of premises granted on the shore of 
a sea port, being an incorporated burgh, this does 
not give the grantee a right to follow the sea, or 
to the land acquired from it, or left by it where it 
has receded, in prejudice to the corpn., having, by 
their charter, a right vested in them to the whole 
territory of the burgh.- — Smart v. Dundee 
Magistrates (1797), 8 Bro. Pari. Cas. 119 ; 3 
E. R. 4 Si, H. L. 

Annotations: — Coned. Brighton & Hove Gencrul Gas Co. 
r. Hove Bungalows, [19211 1 Ch. 372. Refd. A.-G. r. 
Chambers, A.-G. v. Been (1859), 4 De G. & .1. 55. Mentd. 
Lord Advocate r. Young, N. 13. Ry. v. Young (1887), 1 2 
App. Cas. 514. 

485. .] —-Lands formed slowly, gradually & 

imperceptibly, by alluvion on t lie seashore, 
belong, by general immemorial custom, to the 
owner of the adjoining lands, 6c not to the Crown. — 
Gtffobd v. Yarborough (Lord) (1828), 5 Bing. 
103 ; 130 E. R. 1023 ; sub noni. R. v . Yarborough 
(Lord), 2 Bli. N. S. 147 ; J Dow. & Cl. 178, 11. L. 

An notations Apld. He Hull & Selby Ry. (1839), 5 M. & W. 
327 ; Lopez r. Muddiui Mohun Thaknor (1870), 13 Moo. 
Ind. App. 167 ; Foster r. W right (1878), 1 C. P. L). 438 ; 
Mercer r. Donne, [J905] 2 Cli. 538; Brighton <V, Hove 
General Gas Co. r. Hove Bungalows, [1924] 1 Ch. 372. 
Refd. Serutton c. Brown (J825). 1 B. & C. 485 ; A.-G. r. 
Chambers, A.-G. v. Rees (1859). 4 De G. & J. 55 ; Ford 
r. Lacey (1861), 30 L. ,T. Ex. 351 ; A.-G. r. Reeve (1885), 

1 T. L. R. 675 ; Jlindson r. Ashby, [1896] 2 Ch. 1 ; A.-G. 
of Southern Nigeria v. Holt (Liverpool), [1915] A. C. 599 ; 


should be determined by the “ visible 
bigh-water mark,*’ i.e., the point Hxed 
by the signs on the ground, such as the 
state of vegetation & the aceinnulation 
of debris. — N elson c. Pacmfic Great 
Eastern Rv. Co., Oho eh ok tiie 
Dhlateh ok Mauy Immaculate r. 
Pacific Great Eastern By. Co., 
(19181 1 W. W. R. 597 ; 25 B. C. R. 
259.— CAN, 

PART II. SECT. 3, SUB-SECT. 3 - A. 

476 i. The rule as to accretion — 
( iradual, alow <P imperceptible .] — Whore 
land is added to the seashore by the 
gradual & imperceptible action of 
natural causes, the owner of the lands 


adjoining the accretions acquires in 
them a good title against the Crown, 
notwithstanding the existence of marks 
or bounds or other evidence by which 
the former, or a former, line of ordinary 
high water can bo ascertained. The 
real question in every such case of 
accretion is, whether during the pro- 
cess of accretion tho progress of the 
accretion can be ascertained. -A.-G. 
v. M‘Carthy, [1911 J 2 1. It. 200.--- IR. 

PART II. SECT. 3, SUB-SECT. 3.— 
B. (a) i. 

483 i. Ri(jht of adjacent owner .] — 
Where a change in the boundaries of 
laud is brought about by the land 


gaining on the sea tho accretion belongs 
to the owner in front of whose land it 
forms. — M cDougall v . MuDougall 
(1915), 49 N. S. R. KH .—CAN. 

483 ii. .] — A.-G. v. M'Oartiiy, 

[1911] 2 I. li. 200.— IR. 

483 iii. -.] — Tho grant from the 

Crown of land described os bounded 
by high-water mark carries with it the 
right to all such accretions thereto as 
are constituted by the material but 
gradual & imperceptible recession of 
the high-water mark & are not at 
ordinary tides covered with tidal water. 
“A.di. r. Finlay, [1919] N. Z. L. R. 
& 1 w*' 1 " N«Zi« 

f 2 
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Sect. 3 . — The seashore : Sub-sect. 3, B. (a) i . & ii. t 
( b ), C. & D.] 

Nesbitt v. Mabletborpc U. D. C., [1917] 2 K. B. 568* 

Mentd. Egorlon v . Browulow (1853), 4 II. L. Cub. 1 ; 

A.-G. v. Hamner (1858), 27 L. J. Oh. 837 ; Waterloo 

Bridge Co. v. Cull (1850), 33 L. T. O. S. 304. 

486 . .] — Doe d. Seebkristo v. East India 

Co., No. 499, post. 

487 . .] — A.-G. v. Chambers, A.-G. v. Rees, 

No. 495, post. 

488 . .] — Lloyd v. Ingram (1808), cited, 

[1896] 2 Ch. at p. 29. 

Annotation : — Apld. Ilimison v. Ashby, [1800] 2 Ch. 1. 

489 . .] — Where there is an acquisition of 

land from the sea or a river by gradual, slow & 
imperceptible means, there from the supposed 
necessity of the case & the ditFiculty of having to 
determine year by year to whom an inch or a foot 
or a yard belongs, the accretion by alluvion is held 
to belong to the owner of the adjoining land ( per 
Cur.). — Lopez v. Muddun Moiiun Thakoor 
( 1870), 13 Moo. Ind. App. 467 ; 20 E. R. 625, P. C. 

Annotations: — Consd. Thakurain Ititrnj Koer v. Thakurain 

Sarfamz Koer (11)05), 21 T. L. B. 037. Reid. Secretary 

of State for India r. Krishnaruoni Gupta (1902), 18 

T. L. It. 510. 

490 . .] — Mellon r. Walmesley, No. 471, 

ante. 

491 . .] — (1) Resps. were in occupation of 

lands on the shore of the island of Lagos, Sc there 
carried on business as African merchants. The 
lands had originally been granted by native grants 
bo resps.’ predecessors in title, who in 1861 had 
obtained Crown grants. All the grants described 
the lands as bounded by the sea. About 1860 a 
wharf & two piers had been built upon the fore- 
shore. At various dates subsequent to the Crown 
grants resps. had carried out works on the fore- 
shore to prevent incursion by the sea <fc erosion. 
Owing to these works a strip of land had been 
reclaimed below that which in 1861 had been high 
water mark. Resps. had built stores & sheds 
upon the reclaimed land A had for a period of 
from thirty to fifty years used it, together with 
the land granted & the piers & wharf, for the 
purposes of their businesses & had had exclusive 
possession. The Govt, of the island had know- 
ledge of the reclamation Sc of the building upon 
Sc use of the reclaimed land : — Held : the reclaimed 
land, not being the result of natural accretion, 
vested in the Crown as owner of the foreshore, 
but resps. continued to have the right of riparian 
owners over the foreshore, & there was to be 
presumed in resps.’ favour an irrevocable licence 
from the Crown to erect buildings & to store 
goods upon the reclaimed land & to use it generally 
for the purposes of their businesses. 

It need no longer be matter of doubt that the 
operation of the rule of adding to the ownership 
of riparian lands the property of the soil ad medium 
jilum is not interfered with on account of a specific 
or scheduled measurement of the land, a delinea- 
tion or colouring on a plan, which measurement, 
delineation, or colouring does not in fact include 
any part of the bed of the river or of the street. 
Similarly in their Lordships’ opinion, properties 
scheduled or specifically measured but in fact 
abutting on the seashore are not excluded from 
the operation of the rule which adds to riparian 
lands the increment which is caused by natural & 
gradual accretion from the sea. 

Artificial reclamation Sc natural silting up are, 
however, extremely different in their legal results ; 
the latter, if gradual Sc imperceptible in the sense 
already described, becomes an addition to the 
property of the adjoining land ; the former has 
not this result, & the property of the original 


foreshore thus suddenly altered by reclamatory 
work upon its remains as before, i.e. in cases like 
the present, with the Crown. 

Further, as far as the Crown is concerned, it is 
recognised by law that it is the duty of the Crown 
to protect land from the incursions of the sea, & if, 
in the circumstances of the present case, a licence 
had been granted Sr duly recorded to resps. to 
reclaim as was done, that licence would have been 
in entire accord not only with the right of the 
subject but with this duty of the Crown (per Cur.). 

(2) It appears from the case of Lyon v. Fish- 
mongers' Company, No. 856, post , that the frontage 
owner has foreshore rights annexed to his land 
beyond such rights as he possesses as one of the 
public. 

The reclamation of foreshore by the Crown or a 
third party would have no effect on the riparian 
rights of the frontagers, so that the frontagers’ 
rights may exist even after the land has ceased 
to be subject to the flow reflow of the tide (per 
Cur.). — A.-G. of Southern Nigeria v. Holt 
(John) Sc Co. (Liverpool), Ltd., [1915] A. C. 599 ; 
84 L. J. P. C. 98 ; 112 L. T. 955, P. C. 

A nrwtations : — A s to ( 1 ) Apld. Brighton & Hove General 

Gas Co. v. Hove. Bungalows, f 1 924 J 1 Oh. 372. (Generally. 

Reid. Araodu Tijani v. Southern Nigeria Secretary, [1921 J 

2 A. C. 399. 

492. Accretion due to sea retiring.]- —The 

owner of the shore between high Sc low water 
mark is entitled to such parts of the adjoining 
soil as, by the gradual & imperceptible encroach- 
ments of the sea, have been brought within those 
limits ; Sc the owner of the land next adjoining 
high water mark is entitled to all the soil that is 
added to his land by the imperceptible retiring of 
the sea. The same rule holds with regard to rivers. 
— He Hull Sc Selby Ry. Co. (1839), 5 M. & W. 
327 ; 8 L. J. Ex. 260. 

A nnotations : - Apld. Mellor v. Walmesley, [19041 2 Oh. 525 : 

Mercer v. Donne, 11905) 2 Oil. 538. Consd. A.-G. of 

Southern Nigeria v. Holt (Liverpool), [1915] A. C. 599 ; 

Brighton <Sc Hove General Gas Oo. r. Hove Bungalows, 

[1921] 1 Oh. 372. Reid. A.-G. v. Ohambcrs, A.-G. t?. 

Bees (1859), 4 l)o G. A J. 55 ; Lopez v. Muddun Mohun 

Thakoor (1870), 13 Moo. Ind. App. 407 ; Foster v. Wright. 

(1878), 4 C. 1'. D. 438 ; A.-G. v. Reeve (1885), 1 T. L. 11. 

075 ; Hind son r. Ashby, [1890) 2 Oh. 1. 

ii. Perceptible Accretion. 

493. Whether Crown or adjacent owner entitled.] 

— The sea leaves a great quantity of land upon the 
shore ; qu : whether the King or the owner of 
the adjoining soil shall have it. — Anon. (1573), 

3 Dyer, 326 b. 

494. .] — R. v. Olds worth (1637), Hale’s de 

Jure Maris (Hargrave’s Tracts), 30. 

Anuotaiion : — Refd. Gilford v. Yarborough (1828), 5 Bing. 

103. 

495. .] — (1 ) An information for the purpose 

of having the title of the Crown to alluvium gained 
from the sea declared Sc established is analogous 
to a bill to ascertain boundaries, Sc requires in 
support of it admissions or evidence showing a 
title in the Crown to some lands in the possession 
of deft. 

(2) Where the witnesses in support of the in- 
formation deposed that the alluvium had been 
added to the mainland, not gradually & imper- 
ceptibly, but rapidly : — Held : a sufficient case 
had been made for directing issues. 

(3) Turning of cattle upon alluvium by the 
proprietor of land not separated from it by any 
boundary, although without interruption, held 
not an assertion of right so acquiesced in as to 
raise a presumption of title. 

(4) Sernble : the title to alluvium arising from 
artificial causes does not differ as to the rights of 
landowners from the title to alluvium arising from 
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natural causes, where the artificial causes arise 
from a fair uso of the land adjoining the seashore 
& not from acts done with a view to the acquisition 
of the seashore. — A.-G. v. Chambers, A.-G. v . 
Rees (1859), 4 Dc G. & J. 55 ; 45 E. R. 22 ; 
sub nom . A.-G. v. Chambers, A.-G. v . Lewis, 
A.-G. v. Rees, 33 L. T. O. S. 189 ; 23 J. P. 308 ; 
5 Jur. N. S. 745 ; 7 W. R. 404, L. C. ; previous 
proceedings (1854), 4 De G. M. Sc G. 206, L. C. 

Annotations: — As to (2) Held. Barwick v. S. E. & C. Ity., 
[1921] 1 K. B. 187. Generally, Consd. Brighton & Hove 
General Gas Co. v . Hove Bungalows, [1924] 1 Oh. 372. 
Reid. Hastings Corpn. v. Ivall (1875), L. It. 19 Eq. 558 ; 
Foster v. Wright (1878), 4 C. P. I). 438 ; A.-G. v. Reeve 
(1885), 1 T. L. It. 675 ; Hindson v. Ashby. [1896] 2 Ch. 

1 ; Pearee v. Bunting, It. v. Wechl, Ex p. Pearce, [1896] 

2 Q. B. 360 : Mercer v, Denne, [1905] 2 Ch. 538 ; A.-G. 
of Southern Nigeria v. Holt (Liverpool), [1915] A. C. 599. 
Mentd. Lind v. Isle of Wight Ferry Co. (1862), 7 L. T. 
416; R. v. Hughes (1866), L. R. 1 P. 0. 81 ; London 
SewerR Comrs. v. Glasse, Epping Forest Case (1874), 4 i 
L. J. Ch. 129 ; Webster v. Whewall (1880), 42 L. T. 868. 

496 # .] — Where accretions of land on the 

seashore are shown to have been perceptible by 
marks & measures as they took place, such 
accretions belong to the Crown, Sc not to the 
adjacent owner. — A.-G. v. Reeve (1885), l T. L. R. 
675. 

497. Whether subject of prescription — As part 
of manor.] — R. v . Oldsworth (1637), Hale’s de 
Jure Maris (Hargrave’s Tracts), 30. 

Annotation Refd. Gifford v. Yarborough (1828), 5 Ring. 
163. 

498. How presumption of subject’s title raised — 
Cattle turned on accretion by adjacent owner — 
Without Interruption.] — A.-G. v. Chambers, A.-G. 
v. Rees, No. 495, ante. 

(b) Accretion by Artificial Causes. 

499. Whether Crown or adjoining owner en- 
titled.] — (1) I .and formed by gradual accretion 
belongs to the owner of the adjacent soil. 

(2) A question of law was raised, whether, 
supposing the accretion, granting it to be gradual, 
was one which had been contributed to, or even 
purposely contributed to, by the act of defts.,tliat 
would not take the matter out of the ordinary 
law with respect to the accretion. The ct. below 
thought Sc we think rightly that that made no 
difference {per Cur.).— J)oe d. Seebkristo v. 
East India Co. (1856), 10 Moo. P. C. C. 140 ; 6 
Moo. Ind. App. 267 ; 14 E. R. 445, P. C. 

Annotations : —As to (2) Consd. Brighton cV Hove General 
GaR (to. i?. Hove Bungalows, 11921] I Ch. 372. Generally, 
Mentd. Secretary of State in Council of India r. Kamachoe 
Boye Sahuba (1859), 13 Moo. P. C. C. 22. 

500 . Accretion due to lawful user of land.] — 

A.-G. v. Chambers, A.-G. v. Rees, No. 495, ante. 

501 . Artificial causes Intended to produce 

accretion.] — A.-CL v. Chambers, A.-G. v. Rees, 
No. 495, ante. 

502 . .] — A.-G. of Southern Nigeria v. 

Holt (John) Sc Co. (Liverpool), Ltd., No. 491, 
ante. 

503 . .] — (1) The general law of accretion 

applies to a gradual & imperceptible accretion to 
land abutting upon the foreshore, brought about 
by the operations of nature, even though it has 
been unintentionally assisted by, or would not 
have taken place without, the erection of groynes 
for the purpose of protecting the shore from 
erosion. 

(2) The general law of accretion also applies 


where the natural accretion, gradual & imper- 
ceptible, abuts upon land of which the former 
boundary was well known Sc readily ascertainable. 
— Brighton & Hove General Gas Co. v. Hove 
Bungalows, Ltd., [1924] 1 Ch. 372 ; 93 L. J. Ch. 
197 ; 130 L. T. 248 ; 88 J. P. 61 ; 68 Sol. Jo. 165 ; 
21 I.. G. R. 758. 

C. Encroachment. 

504 . Effect of encroachment — On ownership of 
land between high & low water mark.] — (1) A., 

being lord of the manors of B. Sc C., by lease Sc 
release of 1773, bargained & sold to D. “ all that 
messuage, tenement or boat house, etc., & also all 
that Sc those sea grounds, oyster layings, shores & 
fisheries commonly called Sc known by the names 
of B. Sc C. shores or sea grounds with full Sc free 
liberty to D. & his heirs Sc assigns for ever to fish, 
dredge, & lay oysters thereon, Sc from thence to 
take Sc carry away same, which sea grounds, oyster 
layings, shores Sc fisheries extend from the south 
at low water mark, to the north at high water 
mark, Sc abut towards the east Sc the west upon 
certain other sea grounds. Sc all which sea grounds, 
oyster layings, shores & fisheries, hereby granted, 
conveyed, etc., contain, in the whole, by estimation 
300 acres of land covered with water, or there- 
abouts, as same are beaconed, marked, & stubbed 
out ; saving to the grantor, his heirs & assigns, 
lords of the manors, all fish royal, Sc all wrecks of 
the sea, flotsam, jetsam, Sc. ligan, within the manors, 
Sc all other manorial rights ; to hold the messuage, 
tenement, or boathouse, sea grounds, oyster 
layings, shores, fisheries, hereditaments, Sc premises 
with the appurtenances, of the grantor, lord of the 
manors, by such suit of ct., Sc other services, as 
were of right Sc ought to be done Sc performed by 
other the freehold tenants of the manors respec- 
tively, seised of estates of inheritance in fee simple.” 
Since the date of the deed the sea had imperceptibly 
encroached upon the land, Sc the high Sc low water 
marks had varied in the same proportion : — Held, : 
so much of the soil of the shore as from time to time 
lay between high Sc low water mark, had passed 
to the grantee under this deed. 

(2) The word shore . . . denotes that specific 
portion of the soil by which the sea is confined to 
certain limits (Bayley, J.). — Scratton v. Brown 
(1825), 4 B. Sc 0. 485 ; 6 Dow. Sc Ry. K. B. 536 ; 
107 E. R, 1140. 

Annotations : — As to (1) Consd. A.-G. r. Ch ambers, A.-G. r. 
Rees (1859), 4 Do G. & J. 55 ; Hindson r. ARhby, [1896] 

2 Uh. 1. Refd. Re Alston’s Estate (1856), 28 L. T. O. S. 
337 : A.-G. v. Jlanmer (1858), 27 L. J. Ch. 837. As to 
(2) Refd. Mellor v. VValmesley, [1905] 2 Cl). 161. 

505 . .] — Re Hull Sc Selby Ry. Co., 

No. 492, ante, 

D. Reclaimed Land. 

506 . Title of Crown — Title disputed by subject — 
Inquiry directed to decide former extent of high 
water mark — Although hardship imposed on sub- 
ject.] — (1) Where the Crown seeks to recover land 
alleged to have been reclaimed from the sea by 
encroachment or purpresture, if deft, disputes the 
Crown’s title to the soil between present high & 
low water mark, tho ct. will direct issues to try 
that right before inquiring how far in former times 
the ancient high water mark extended inland : 
& this course will be adhered to, notwithstanding 


PART II. SECT. 3, SUB-SECT. 3.— C. 

e. Property vests in owner of sea- 
shorc. 1 — Hayes v. Hayes (1897), 31 
1. L. T. Jo. 392.— IR. 

f. Temporary encroachment — Pro - 
perty remains in owner of land en- 


croached vpon .] — Hayes v. Hayes 
(1897), 31 I. L. T. Jo. 392.— IR. 

PART II. SECT. 3, SUB-SECT. 3.— D. 

g. Title of Croicn.) — Land re- 
claimed from the sea intentionally & by 
artificial means belongs to the Crown, 


& cannot bo claimed as an accession 
by alluvion by the owner of land adjoin- 
ing that portion of the sea which has 
boon so reclaimed.— Colonial Gov- 
ernment v. Cape Town, Town 
Council (1902), 19 S. C. 87 ; 12 

C. T. R. 96.— S. AF. 
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Sect. 3. — TJie seashore : Sub-sect . 3, D. ; sub-sect . 4, 
A. Sc B. (a).] 

the hardship it may impose upon deft., who by 
admitting the soil on which he has done acts of 
ownership to be part of the foreshore, will in effect 
have proved the case of the Crown in the event of 
his failing to satisfy a jury that a grant must be 
presumed. 

(2) Scmble ; if in a case like the above deft, 
admits the Crown’s title to the soil between 
present high A low water marks, then upon an 
inquiry what is the boundary of the foreshore, 
the omis would bo thrown upon the Crown of 
showing that the high water mark in former times 
extended further inland than at present . — A.-G. v. 
Ohamberlaine (1858), 4 K. A J. 292 ; 70 E. R. 
122. 

507. To reclaimed land not resulting from 

natural accretion.] — A.-G. of Southern Nigeria 
v. Holt (John) A Co. (Liverpool), Ltd., No. 491, 
ante. 

508. Liability to be rated.] — Where by proclama- 
tion the limits of a town, A therefore of rateable 

roperty within a town, were fixed, the western 

oundary to be the sea coast at high water mark, 

the eastern boundary to be at a specified distance 

therefrom, the northern A southern boundaries 

to connect the eastern by lines of specified length 

with certain points on the high water mark, 

A it appeared that applts. had been rated in respect 

of lands reclaimed by them beyond the western 

boundary or highwater mark, as it existed at the 

date of the proclamation, but within the mark as 

it existed when the rates were imposed : — Held : 

applts. were liable, the true construction was that 

the eastern boundary was absolutely, A the 

northern A southern sufficiently fixed in reference 

* 

to the high water mark a*s it existed when pro- 
claimed, but the western boundary varied from 
time to time with the high water mark as it 
shifted.— S mart A Co. v. Suva Town Hoard, 
[1893] A. C. 301 ; 02 L. J. P. C. 88 ; 68 L. T. 771, 
P. C. 

509. .] — The Dover Harbour Hoard, in the 

exercise of their statutory powers, reclaimed 
certain land from the tidal harbour immediately 
adjoining the Dover Admiralt y Pier, by the erection 
of solid masonry walls, A tilling in the intervening 
spaces with chalk. This was done to widen the 
pier A allow r a railway station A sidings to be 
erected on it. In 1914, a railway station, sidings, A 
works were erected on the widened pier by defts., 
to whom the Harbour Board had covenanted to 
grant a lease. On the outbreak of war with 
Germany, in the same year, the Govt-, took 
possession A control of the land A the buildings 
thereon, A used it as a station for landing wounded 
soldiers A for other purposes. The Govt, continued 
to occupy the land A buildings until 1919, when 
defts. resumed occupation A obtained the lease to 
which they were entitled under the covenant with 
the Harbour Board. Pltfs., the overseers of the 
poor of the parish of Dover, while the Govt. w r ore 
still in occupation, brought an action against defts., 
claiming a declaration that the reclaimed land was 
part of the parish of Dover by virtue of Poor Law 
Amendment Act, 1868 (c. 122), s. 27, which 
provides that “ every accretion from the sea, 
wiiether natural or artificial,” shall, for all civil 
parochial purposes, “ be annexed to, A incor- 
X>orated with, the parish to which such accretion 
. . . adjoins : — Held : the land in question w r as 


an accretion from the sea within the meaning of the 
sect. — B arwiok v. South Eastern A Chatham 
By. Cos., [1921] 1 K. B. 187 ; 90 L. J. K. B. 377 ; 
124 L. T. 71 ; 85 J. P. 65 ; 37 T. L. R. 4 ; 18 
L. G. R. 757 ; 2 B. R. A. 779, C. A. 

Annotations : — Mentd. Simmonda v. Newport. Aberoarn 
Black Vein Steam Coul Go., 1 1 921 J 1 K. B. GIG; K. v. 
Poplar B. C, (No. 1), [1922] 1 K. B. 72. 

510. Presumption of irrevocable licence from 
Crown — To use reclaimed land.] — A.-G. of 

Southern Nigeria v. Holt (John) A Co. (Liver- 
pool), Ltd., No. 491, ante . 


Sub-sect. 4.— Ownership of Foreshore. 

A. The Crown. 

511. Prlma facie title.] — Land on the seashore 
to low w r ater mark ma y bo parcel of a manor, but 
of common right it is the King’s. — Bulstrode v. 
Hall (1063), 1 Keb. 532 ; 1 Sid. 148 ; 83 E. R. 
1096. 

Annotation Refd. Murphy r. Kynn (1808), 16 W. B. G78. 

512. — — .] — Dickens A Kemp v. Shaw, No. 
558, post. 

513 . j — Lopez v. Andrew (1826), 3 Man. 

A Ry. K. B. 329, n. ; 5 L. J. O. S. K. B. 46. 

Annotation : — Mentd. Harper v. IIodgoR, [1923] 2 K. B. 

314. 

514. .] — A.-G. v. Phillips (1857), cited in 

Stuart Moore’s Law" of Foreshore A Seashore at 
p. 510. 

515. .] — A.-G. v. Chambers, No. 457, ante. 

516. .] — In an action by the lord of a manor 

for trespass, in taking shellfish A shingle on the 
foreshore of the manor, between high A low 
w r ater mark, his title being under a royal grant 
of the manor, with anchorage A groundago, but 
with no express mention of 1 Bo shore : — H eld : 
(1) this grant afforded of itself a presumption that 
it included the soil of the shore. 

The soil between high A low water mark, that 
which is left/ dry by the ebb of the tide, A which is 
covered bv the full tide, is presumed to be in the 
Crown, unless the (!rown at some time or other 
has parted with it. There are some manors that 
remain in the Orow r n, that are the property of 
the Crow r n, as in Cornwall ; but in the great- 
majority of cases the right to the foreshore 
between high A low r w ater mark is in the lord of 
the manor (Erle, C.J.). 

(2) An earlier grant from the Crowrn to a corpn., 
of rights of anchorage, groundago, A ballast over 
the shore of the locus in quo. would not weigh 
much against positive evidence of the exorcise of 
rights of ownership over the shore by pltf.’s 
ancestors, under the grant of the manor. 

Where there is the grant of anchorage, groundage 
A wreck of the sea . . . there is a strong presump- 
tion in kiw that by the grant of a manor with < hose 
terms annexed the soil of the sea shore was 
intended to pass (Erle, C.J.). 

In respect of anchorage there is what wo in law 
consider to be a direct interference with the soil, 
letting go an anchor that penetrates into the soil 
A alters the surface ; but that is not conclusive 
(Erle, C.J.). 

If you grant the right of groundago in any of 
the ways in which t he ground may be required for 
purposes of navigation . . . if it is a district w r h ere 
the tide goes out A the vessel lies between high A 
low water mark, there would be the use of the soil 
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for the ship that is to ground, A the person who is 
to have the payment for that groundage is pre- 
sumed to have a right to the soil (Erle, O.J.). 

In respect of the right of wreck, things thrown 
up by the sea, coming with the rise of the tide A 
left upon the shore when the tide goes out, the 
person who has the grant of the wreck of the sea 
must go down upon the shore to collect that wreck, 
A therefore it is that that has been taken to be 
very good evidence on which the jury is justified 
in presuming that the Crown, in granting a manor 
with those additional rights, intended to grant the 
foreshore of the manor wherever those rights were 
to be exercised (Erle, O.J.). 

(3) Evidence of such acts of ownership as 
licences to take shingle, etc., was receivable, to 
support the presumption of a grant of the soil 
of il he shore. 

We arc told that thirteen years ago jetties were 
run out for 100 yards, beginning from the top of 
the bank A running out into the sea. No doubt 
that is not so direct an exercise of an act of owner- 
ship a s the taking such profit as the land affords, 
but it is good evidence for the jury to attend to 
(Erle, C.J.). 

It is a very strong piece of evidence that a 
person was sued by pltf. in an action of trespass for 
taking the mussels, A that when the law was to be 
brought in force against him he paid £5 A agreed 
to pay a royalty to [pltf.] for all the cart loads of 
mussels that he should take away (Erle, O.J.). — 
Le Strange v. Rowe (1866), 4 F. A F. 1 048. 

517. .] — A.-G. v. Emerson, No. 552, post. 

518. — J — ] lefts, to an injunction on behalf 

of the Crown claiming part of the foreshore 
alleged a title derived by various mesne convey- 
ances from a grantee from the Crown. In their 
affidavit of documents (lefts, claimed privilege 
for those conveyances as solely relating to their 
own title : - Held : as the Crown was primti facie 
entitled to the foreshore, the A.-G. could insist 
on the production in order to see that the alleged 
grant was vested in clefts. — A.-G. v. Storey (1912), 
107 L. T. 430 ; 50 Sol. do. 735, O. A. 

519. Proof of adverse title— On whom onus 

lies.] — It is clear that the right to the soil between 
high A low wat er mark, is primti facie in the Crown. 
Then the onus of proving an adverse title is 
thrown upon clefts. (Macdonald, C.B.). — A.-G. v. 
Richards (1795), 2 Ansi . 003 ; 145 E. R. OHO. 

Annotations : — Mentd. A.-G. v. Pnrmeler (1811), 10 Price, 

878: A.-G. In Prince of Widen r. St. Aubyu (1811), 

Wight. 167 ; Hammer! on r. Dysnvt (1915), 85 L. J. Oh. 

33. 

520. Ownership in particular places — Duchy of 
Lancaster — Effect of immediate grant in fee of 
property already subject to lease.]— Tf the King 
make a grant which cannot take effect according 
to its terms, it must be concluded that he has 
been deceived in Ids grant, A it is void. Where, 
therefore, w T reck was conveyed by lease for a term 
of year, which had not expired ; if such lease be 
not recited in a grant conveying an immediate 
estate in fee to the grantees, such grant is void, 
because the King having already leased the right 
of possession, ho cannot convey the same right 
to another, A all leases from the King must be 
enrolled. 

Although the King holds lands as Duke of 
Lancaster, he holds them as King also ; A the 
prerogative A privileges of the King belong to him 
with reference to those lands, as they do with 
respect to those which belong to him immediately 
in right of his Crown ; therefore, a grant under 
the Duchy seal is subject to all the incidents of 
a grant from the Crown. — A lcock v. Cook (1829), 


5 Bing. 340 ; 2 Moo. & P. 025 ; 2 State Tr. N. S. 
327 ; 7 L. .T. O. S. C. P. 120 ; 130 E. R. 1092. 

Annotations : — Cou»d. G. E. Ry. r. GoJdemid (1881), 9 App. 

Cub. 927 ; Vancouver City v. Vancouver Lumber Co., 

[1911] A. O. 711. Refd. Morgan v. Seaward (1837), 2 

M. Sc W. 5 1 4 ; Uledstanes v. Sandwich (1842), 4 Man. A G. 

995. Mentd. Eastern Archipelago Co. v. R. (1853), % 

E. Sc B. 856. 

521. Land of Lord’s Marchers In Wales — 

Acquired by conquest.] — A.-G. v. Phillips (1857), 
cited in Stuart Moore’s Law of Foreshore A Sea- 
shore at p. 510. 

522. Duchy of Cornwall.]— The charter of 

1337, as interpreted by 21 A 22 Viet. c. 109, 
conveyed to the Duke of Cornwall all the rights 
of the Crown in the foreshore of the county of 
Cornwall, A not merely the foreshore attached to 
the manors granted by the charter. — Penryn 
Oorpn. v. Holm (1877), 2 Ex. D. 328 ; 46 L. J. 
Q. B. 506 ; 37 L. T. 133 ; 25 W. R. 498. 

523. County Palatine of Durham.] — The 

foreshore below ordinary high water mark, A the 
bed to mid-stream of the river Tyne opposite to 
the manors of Gateshead A Whiekham, within 
certain limits A with certain exceptions, is vested 
in the Crown as part of the hereditary revenues of 
the Crown. — A.-G. v. Newcastle-upon-Tyne 
Oorpn. (1903), 67 J. P. 155. 

524. Rights of Crown against wrongdoer— 
Wrongful enclosure of foreshore. |— Smith v. 
Officers of State for Scotland, No. 472, ante. 

525. Duty of Crown to protect land against inun- 
dation — Whether performance of duty enforce- 
able.] — A.-G. v. Tomlink, No. 606, post. 

526. Crown’s title a question of municipal law.] — 
The question whether the shore below low water 
mark within three miles of the coast forms part of 
the territory of the Crown, or is merely subject 
to special powers for protective A police purposes, 
is not one which belongs to municipal law alone, 
A it is not at present desirable that any municipal 
tribunal should pronounce upon it. — A.-G. for 
British Columbia v. A.-G. for Canada, [1914] 
A. C. 153 ; 83 L. J . P. C. 169 ; 110 L. T. 484 ; 30 
T. L. R. 144, P. C. 

Annotations : — Mentd. The Loekkon (1918), 31 T. L. R. 594 ; 

A.-G. for Canada r. A.-G. for Province of Quebec, [1921 J 

1 A. C. 413 ; The Fa gomes, [1927] P. 311. 

Grant of foreshore by Crown .]— See Sub-sect. 4, 
13. (6), post. 

How extent of Crown’s title measured.] — See 

Sect. 3, sub-sect. 2, ante. 

B. The Subject. 

{a) In Gencrat. 

527. Land down to high water mark — Pre- 
sumed to belong to owner of adjoining land.] — 

By Act of Parliament reciting that a certain tract 
of land daily overflowed by the sea, A to which the 
King in right of his Crown claimed title, might be 
rendered productive if embanked, A that His 
Majesty had consented to such embankment, a 
part of the land, called Lipson Bay, was granted 
to a co. for that purpose. On one side of the bay 
was the northern side of an estate called Lipson 
Ground, forming an irregular declivity, in parts 
perpendicular, A in parts sloping down to the sea- 
shore A overgrown with brushwood A old trees. 
The oo. in embanking the bay, made a drain on 
this side, in the same direction with the cliff, 
cutting through it in parts, but leaving several 
recesses of small extent between the projecting 
points. These recesses used to be overspread with 
seaweed A beach, A were covered by the high water 
of the ordinary spring tides, but not by the medium 
tides : — Held : in the absence of proof as to acts 
of ownership, the soil of these recesses must be 
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Sect. 3. — The seashore : Sub-sect. 4, B . (a) 6c (b) i . 
& ii, 1 

presumed to have belonged to the owner of the 
adjoining estate, & not to the Crown ; & did not, 
therefore, pass to the embankment co. by the Act 
of Parliament. Qu. : whether upon issue joined 
on a plea of liberum tenementum, pltf. may prove 
twenty years’ adverse possession ; or whether it 
must be specially replied ? — Lowe v. G ovett 
(1832), 3 B. & Ad. 8G3 ; 1 L. J. K. B. 224 ; 110 
E. It. 317. 

Annotations : — Refd. A.-G. v. Chambers (1854), 4 l)e G. M. & 

G. 20(5 ; Nesbitt v. Mablethorpe U. I). C., [1917] 2 K. B. 

568. 

528. Land between high & low water mark — 
Not presumed to belong to owner of adjoining land.] 

— There is no presumption in law that the sea 
shore, between high water-mark Sc low water- 
mark, belongs to the owner of the adjoining land. — 
Webber v. Richards (1S44), 2 L. T. O. S. 420. 

•] — Bee Sect. 3, sub-sect. 2, ante. 

Land below low water mark.] — See Sect. 3, 
sub-sect. 2, ante. 

(b) Acquisition by Grant. 
i. Express Grant. 

529. Power of Crown to grant — Subject to public 
rights.] — (1) Where a part of the sea coast or 
shore, being the property of the Crown, Sc giving 
jus privatum to the king, is granted to a subject for 
uses, or to be enjoyed so as to be detrimental to 
the jus publicum therein, such grant is void as to 
such parts as are open to such objection, if acted 
upon so as to effect nuisance by working injury to 
the public right ; or it is a grant which does not 
divest the Crown or invest the grantee. Semble : 
grants of the Crown for the benefit of the King, 
by augmenting the revenue, founded on inquisi- 
tion ad quod bonum , must be conformable with 
the finding, must be for the advantage of the Crown, 
must be acted upon promptly, must be upheld by 
possession & enjoyment, Sc the grantees must 
fulfil all continuing considerations, or the right of 
possession will not pass thereby from the Crown. 

(2) Buildings, erections, Sc inclosures between 
the high <fc low water marks in the harbour of 
Portsmouth, interrupting the flux Sc reflux of the 
tide, abated by decree of the Ct. of Exch. as a 
nuisance, where made under the sanction Sc 
authority of the corpn. having a grant from the 
Crown by charter. 

(3) The King’s Attorney- General, on the part 
of the Crown, may proceed in such cases for the 
purpose of protecting either the jus privatum of 
the King from the purpresture, or the jus publicum 
of the subject from nuisance, by information on 
the King’s Remembrancer’s side of the Exch. by 
English bill, praying a personal decree against 


defts. in the suit.— A.-G. v. Parmeter, Re Ports- 
mouth Harbour (1811), 10 Price, 878 ; 147 E. R. 
345 ; on appeal , sub nom. Parmeter v. Gibbs, Re 
Portsmouth Harbour (1813), 10 Price, 412, H. L. 

Annotations : — As to (1) Refd. A.-G. to Prince of Wales i f. 
St. Aubyn (1811), Wight. 1 67 ; A.-G. t\ Simpson, [1901] 
2 Ch. 671. As to (2) Refd. A.-G. v. Lonsdale (1868), L. It. 
7 Eq. 377. Generally, Refd. A.-G. v. Chambers (1854), 
4 De G. M. & G. 206. Mentd. Jewison r. Dyson (1842), 6 
State Tr. N. S. 1 : It. v. Cunningham, Brown & Simmers 
(1859), 28 L. J. M. C. 66. 

530 . Grant to corporation.] — (1) The 

Crown may grant, by letters patent, to a corpn., a 
town Sc borough, being caput portus f as Ports- 
mouth, & all the lands between the high & low 
watermarks ; but this subject-matter of grant, as 
being jus privatum in the king, must be subject to 
the jus publicum or public right of the king Sc 
people, to the easement of passing Sc repassing 
both over the water Sc the land. 


(2) Obstructions to such a right may be a 
nuisance. The question of nuisance is matter of 
fact. The Ct. of Exch. has jurisdiction to enter- 
tain a suit for abatement of such nuisance. The 
mode of proceeding in such suit may be by informa- 
tion by English bill ; Sc the ct. may determine 
the question on evidence, or may direct an issue. — 
A.-G. v. Burridge (1822), 10 Price, 350 ; 147 
E. R. 335. 


Annotations As to (1) Refd. A.-G. t*. Lonsdale (1868), 

I>. IL 7 Eq. 37 7. Generally, Mentd. A.-G. v. Cham hors 

(1854), 4 Do G. M. & G. 206. 

531. What words will pass — “ Waste ” — Grant 
of coal mines.] — His Majesty King Charles I, ns 
lord of the manor of E., by letters patent dated 
in Feb. 1C3G, granted to F. Sc C. in fee, under 
whom deft. J., as their successor in title, claimed 
to hold the property, all those coals Sc coal mines 
found or to be found within the commons, waste 
lands, or marish grounds within the lordship of E., 
with full power Sc authority to dig Sc search for Sc 
sink pits. Sc open the mines in all places convenient 
within the said commons, waste grounds, Sc 
marishes, for getting of coal within the lordship. 
On information tiled by the A.-G. : — Held: on 
the true construction of the letters patent, the coals 
under tlxe foreshore or land between high Sc low 
water marks, called the ** White Sands,” passed t o 
the grantee, the word “ waste ” is a sufficient, 
description of the soil between high Sc low water 
marks. — A.-G. v. JIanmkr (1858), 27 L. J. Ch. 
837 ; 31 L. T. O. S. 379 ; 22 J. P. 543 ; 4 Jur. N. S. 
751 ; 0 W. R. 804 ; on appeal (1859), 4 De G. Sc .T. 
205, L. JJ. 

Annotation* Refd. Ecroyd v. Coulthard, [1898] 2 Ch. 358. 

Mentd. The Loda (1863), Brown. & Lubli. 19 ; Lautour r. 

A.-G. (18G4), 5 New ltep. 231. 

532 . “ Stone Beache with appurtenances.”] 

— A possessory title sufficient against a trespasser 
may be established by persons claiming foreshore, 


PART II. SECT. 3, SUB-SECT. 4.— 
B. (a). 

628 i. Pand between hi ah rf* low water 
mark — IVot presumed to belong to oumer 
of adjoining land .] — When an estate 
on the seashore, whether barony or 
not. Is held under a Crown charter, 
which does not by express grant or 
specillc boundary extend the right of 
the vassal beyond the high-water 
mark, there is no presumption that 
the foreshore is a pertinent of the land. 
— An new v. Lord Advocate (1873), 
11 Macph. (Ct. of Sess.) 309.— SCOT. 


k. boundaries of water lot .] — 'J 
grantee of a water lot hounded on i 
shore, is entitled to take up to lili 
water mark ; & the line of his grt 
changes with the gradual encroa< 
raent or retirement of the sea. — Ess 
r. Mayberry (1835), 1 N. S. 

Cl Thom.) 186.— CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
B. (b) i. 

529 i. Power of Crown to grant — 
Subject to public rights .] — Bransfield 
r. Beatty (1894), 7 Nfld. L. It. 813.— 

NFLD. 

629 ii. -The Crown has a 

right of property in the foreshore not 
as being one of the regalia, minora, hut 
as a portion of the solum of the country, 
& may alienate the same, subject to the 
burden of certain public uses which 
attaches to it, whether held in property 
by the Crown or by a subject.- — 
Aonew r. Lord Advocate (1873), 11 
JfftcpL fGL of Sess.) 309 ; 45 Sc. Jur. 
214. — SCOT. 

629 iii. .] — The rights of 

the Govt, in respect of the soaahore are 
those of custodians on behalf of the 
public, & therefore permission given 


to any individual to place any struc- 
ture upon the seashore Is subject to 
the condition that the rights of the 
public arc not thereby materially inter- 
fered with. — Anderson & Muiuson v. 
Colonial Government (1891), 8 

8. C. 293 ; 1 C. T. K. 259 — S. AF. 

l. Grant by J’rovi neial Government 
■ — Foreshore of harbour.] — Under 
B. N. A. Act, 1807, s. 108, the soil & 
bed of the foreshore in the harbour of 
Summorside, P. 10. I., belongs to the 
Crown, as representing the Dominion 
of Canada, as it is comprised in & forms 
part of a public harbour &, therefore, 
a grant of foreshore lands between 
high Sc low -water mark therein made 
by the Province of P. E. I. is void & 
inoperative. — II olman v. Gkkkn (1881). 
6 8. C. n. 707 — CAN. 

m. • .] — Pltf. received a 

grant from the Provincial Goyt, of the 
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without producing evidence sufficient to displace 
the title of the Crown. In a suit against a tres- 
passer by persons claiming title to foreshore & 
giving evidence of acts of ownership in support of 
their title, it is not open to deft, to prove any acts 
of ownership by the Crown except such as can be 
shown to have been done with the knowledge of 
pltfs. Queen Elizabeth, by royal letters patent, 
granted to the corpn. of Hastings certain lands in 
& about Hastings, which were liable to forfeiture, 
as being affected by superstitious uses, & had been 
previously concealed, & “all that her parcel of 
land her hereditaments called the Stone Beache 
with the appurtenances in Hastings aforesaid, in 
her county of Sussex, & all messuages, houses, 
edifices, & buildings whatsoever, with their appur- 
tenances, in & upon the parcel of land called the 
Stone Beache”: — Held: (1) there was no pre- 
sumption from the language of the grant against 
the extension of the grant to the part of the beach 
below high water mark ; (2) inasmuch as it ap- 
peared that the expression “ Stone Beache ” was 
now applied to the entire part of the beach covered 
with shingle, which extended below as well as above 
high water mark, & that the inferior boundary, 
called the “ Stone’s Foot,” was liable to vary 
according to the stal e of the wind & tide, the whole 
present foreshore, whether now shingle or sand, 
must, as against a person not claiming any title 
in himself, be presumed to be included in the 
grant. Injunction granted accordingly to restrain 
the deposit of earth on the sand below the Stone’s 
Foot. — Hastings Corpn. v. Ivall (1874), L. It. 
19 Eq. 558. 

533. Wagessum or ooze.] — Foster v. 

Frost (1887), cited in Stuart Moore’s Law of 
Foreshore & Seashore at p. 103. 

534. “ Lands within the flux & reflux of 

the sea.”] — A.-G. v. Emerson, Iso. 552, post. 

635. Admissibility of evidence to explain grant — 
Acts of user before grant.] — In an action against 
resps. for a trespass by their agents on the fore- 
shore, applts. claimed that they were entitled 
thereto under a Crown grant in 1848 conveying to 
them the lands of which prior to t he grant they had 
taken possession & on which they had expended 
money ; & the judge directed the jury that 

evidence of acts of user antecedent to the grant 
was inadmissible : — Held : applts. were entitled 
to a new trial ; acts of user before the grant led 
up to & explained what was afterwards granted & 
were cogent evidence of what was intended to pass 


thereby. — Van Diemen’s Land Co. v. Table 
Cape Marine Board, [1906] A. C. 92 ; 75 L. J. 
P. C. 28; 93 L. T. 709 ; 54 W. B. 498 ; 22 
T. L. R. 114, P. C. 

Annotation : — Consd . Watcham v. East Africa Protectorate , 

[1019] A. C. 533. 

536. Effect of subsequent grant of same subject 
matter — Validity of first grant.]— -In 1830 pltf. 
obtained from the Crown a grant in fee simple of 
certain lands in the County of Chester. In 1853 
the Birkenhead Docks Oomrs. obtained from the 
Comrs. of Woods & Forests a conveyance of the 
same lands , upon which, under the sanction of 
various Acts of Parliament, to some of which pltf. 
was an assenting party, the dock comrs. proceeded 
to construct docks other public works. In 
1855 all the rights & privileges of the Birkenhead 
Docks Comrs. were by Act of Parliament trans- 
ferred to & vested in the Corpn. of Liverpool, &, 
by subsequent Acts of Parliament, from the Corpn. 
to the Liverpool Dock Comrs.. <te ultimately to 
defts., the Mersey Docks & Harbour Board : 
Held : the conveyance of 1853 could not divest 
the estate which had vested in pltf. under the 
grant of 1830 ; & the subsequent Acts of Parlia- 
ment created no statutable title either in the dock 
comrs. or in defts. — Vynek v. Mersey Docks <fc 
Harbour Board (18G3), 14 C. B. N. S. 753 ; 143 
E. R. 040. 

Effect of accretions.] — See Sub-sect. 3, ante. 


ii. Implied Grant , 

537. Whether included in grant of manor.] — 

Ramsey Abbot Case (1371), cited in 3 Dyer, 
320 ; 73 E. R, 737. 

Annotations : — Distd. II. v. Yarborough (1828), 2 Bli. N. S. 
147. Refd. Constable's Case (1601), 5 Co. llep. 1 M> 0 a ; 
Hr Hull A Selby Ry. (1839). 5 M. & W. 327. Mentd. 
Haw-kcridge’s Case (1617), 12 Co. llep. 129. 

538. .] — A.-G. v. Constable (1575), 1 And. 

80 ; Stuart Moore’s Law of Foreshore & Seashore 
224 ; 123 E. R. 307 ; subsequent proceedings , sub 

Constable s Case (1001), 


> 7 . 0711 . 


5 Co. Rep. 100 a. 


Annotation Refd. R. r. Musuon (1860), 4 J\n\ N. S. 111. 

539. .] — Le Strange v. Rowe, No. 510, 

ante. 

540. Right to wreck claimed by prescrip- 

tion. ]— Nevilu’s Case (1331), Hale’s de Jure 
Mali’s (Hargrave’s Tracts) 27 ; Stuart Moore’s 
Law of Foreshore & Seashore, 149. 

541 . Admissibility of evidence of acts of 

ownership.] — Calm ad y v. Rowe, No. 503, post. 


shore of a narrow cove or crook at St. 
Margaret ’8 Bay. The cove or creek 
was one of a number of small inlets 
abounding on the shore of the bay, not 
having the name or character of a 
public harbour, blit bad been used on 
several occasions by small vessels for 
the purpose of loading lumber : — Held : 
no title passed under the grant. — 
Faber v. Smith (1885), 18 N. S. TU 
(6 It. & G.) 433 ; C C. L. T. 530.— CAN. 

n . .) — in an action for 

damages for trespass the evidence 
showed that the locus was a water let- 
in Sydney harbour, & that pltf. ’s title 
thereto was derived under a grant 
from tho Crown as represented by the 
Govt, of the Province of N. S. : — Held : 
the grant under which pltf. claimed 
was inoperative & void, pltf. could 
not recover. — Ken nelly v. Dominion 
Coal Co., Ltd. (1904), 24 C. L. T. 
93 ; 36 N. S. It. 495 — CAN. 

o. Grant by Dominion Govern - 
ment.h—A piece of land & land covered 
by water, known as “ McLarons’ 
Lease," situate on the north shore of 
the First Narrows, Burrard Inlet, was 
held not to have been shown to have 
been a public harbour at the date of 


time immemorial. — K killer v. Dun- 
dee Magistrates, Scott v. Dundee 
Magistrates (1886), 14 K. (Ct. of 
Seas.) 191 ; 2i Sc. L. R. 120. — SCOT. 

PART II. SECT. 3, SUB-SECT. 4.— ■ 
B. (b) ii. 

537 i. Whether included in grant of 
manor .] — Tho foreshore may constitute 
a part of a manor which adjoins the 
sea, & consequently may pass from the 
Crown by a grant of the manor, although 
tho technical words to doscribe it he 
absent. — Vandeleur v. Glynn & 
A.-G.. 11905) 1 1. R. 483, 509; affd., 
11907] 1 I. It. 481.— IR. 

541 i. Admissibility of evidence 

of acts of ownership. } — The Crown, by 
letters patent, granted all the regions, 
countries, or territories of C., & also 
all other manors, land, etc., lying & 
being in & within the limits, moars, & 
bounds of the said territory ; & stated, 
in describing the boundaries, that the 
liver of L., on the west & north-west 
“ & the seashore towards the east, & 
the bank of tho bay of K. towards tho 
north, is held to bo tho most noted 
mear & boundary of tho territory afore- 
said ” : — Held : the description did 


the entry of B. C. into tho Dominion, 
& it was therefore held that a grant 
thereof from the Dominion Govt, to 
the Vancouver Harbour Commissioners 
& a lease from the latter to pltf. con- 
veyed no title thereto, & consequently 
the pltf. could not maintain an action 
for nuisance in respect of the pollution 
of the w r ator by tho discharge of sewage 
by deft, municipality. — Hadden v. 
North Vancouver Corpn., 11922) 1 
W. W. R. 655 ; 67 D. L. R. 669 ; 30 
B. C. It. 497.— CAN. 

p. Right to exclude public — Imme- 
morial user for purposes of recrea- 
tion] — A proprietor of land within tho 
extended area of a Royal burgh held 
a conveyance from tho Crown dated 
1 853 " of all right, title, & interest of 
Her Majesty, her heirs & successors,’ 
in a portion of the foreshore ex adverso 
of tho property, lying between high- 
water mark & a lino of railway, formed 
along the foreshore. In a declarator at 
liis instance against the magistrates 
Held : he had a right of property in this 
piece of foreshore, but he had no title 
to exclude the inhabitants of the burgh 
from resorting thither for purposes of 
recreation, they having so used it from 




Waters and Watercourses. 


S ect. 3 . — The sea sho rc 


: Sub-sect. 4, B. ( b ) ii. 9 cfe* (e) i.] 


542. .] — The lord of a manor claimed 

title to sea shore between high & low water, & 
produced in evidence a deed or grant from the 
thrown of a manor adjacent to the shore, & also 
proved acts of ownership over the foreshore in 
himself, & those under whom he claimed. The 
judge ruled that the grant did not of necessity 
pass the shore, &. left to the jury the question 
whether the other evidence had made out a title : 
—Held : the judge should have coupled the two 
things together, & told them that although the 
deed did not necessarily pass the part of the shore 
in question, yet it might do so. Whether it did 
or did not they were to judge, upon all the other 
evidence in the case. The real question was 
whether the grant, coupled with the evidence of 
ownership, was sufficient to induce the jury to 
believe that the shore in question passed by the 
grant.-— A. -G. v. .Tones (1802), 2 II. & C. 347 ; 33 
E. .T. Ex. 249 ; 0 L. T. 055 ; 20 J. 1 \ 518 ; 159 
E. It. 111 . 

543 . —,] — The foreshore below high 

water mark may bo parcel of the adjoining manor, 
& where, by an ancient grant of the manor, its 
limits arc not sufficiently defined, acts of owner- 
ship are admissible as evidence that such foreshore 


is parcel of the manor. — l\c Walton-cum-Trimlky 
Manor, Ex p. Tomline (1873), 28 L. T. 12 ; 21 
W. Jit. 475. 

544. Admissibility of evidence of long 

usage.]— The sea shore between high 4 V low wafer 
mark may be parcel of the adjoining manor ; A 
where, by an ancient grant of tin' manor, its 
limits are not defined, modern usage is admissible 
in evidence to show that such sea shore is parcel 
of the manor. Evidence of modern acts of 
ownership: — Held: to have been properly ad- 
mitted as evidence to show that grants b> King 
John & King Edward T, of certain lands by the 
terms of “Terra de Gower 5 ’ & “ dominion de 
Terrae de Gower “ included flic sea. coast down to 
low water mark.-- Beaufort (Duke) r. Swansea 
Oorpn. (1849), 3 Kxrh. 413 ; 12 L. T. O. S. 453 ; 
151 E. R. 905. 


In notation* Consd. lit AMon\ Kdate (h.M;), 28 L. T. 
(). S. 337 ; Hustings Corpn. r. I \ 1 (IST.'O, L. P. ID Tmj. 

^>.'8. Refd. A.-G. v. Hailin' r (1858), 27 L. J. (Hi. 837 ; 
JVuryn Corpn. r. Holm (1877 ). :: 7 L. T. 133; Snlhob 
(’onm. r. Good n win (1881), 7 <). B. D. ltM>. Devonshire 
I’tdUnson ( 1 v S7 ), 20 l). 15. ]>. 2(5.) ; Lord AdvocuL i\ 


Young, N. B. By. v . Young (1887), 12 App* Cae. 544 ; 
Waterpark v. Fennell (1859), 7 H. L. Cas. 650 ; Button 
Harbour Improvement Co. v. Plymouth Town Grdns. 
(1890), 62 L. T. 772 ; The Alhonema, The Hillerod, The 
Florida, The Albania, The Adjutant, 11919] P. 41. 

545 . .] — a.-G. v. Jones, No. 642. 

546. Whether presumed from grant of fishery.] — 

Devon (Countess) v. Exeter Corpn., Toppbsham 
Case (1284), Hale’s de Portibus Maris (Hargrave’s 
Tracts), 55 ; Stuart Moore’s Law of Foreshore & 
Seashore, 349. 

Annotation Consd. Whit stable Free Fishers v. Foreman 
(1868), L. Iv. 2 C. P. 578. 

547 . j — C onstable’s Case (1001), 5 Co. 

Rep. 100 a ; Stuart Moore’s Law of Foreshore & 
Seashore, 233 ; 77 R. E. 218. 

Annotations : — Refd. It. A Waller r. Hanger (1615). 3 Bulst. 
1 ; Dimwieh Oorpn. v. B terry (1831), 1 B. A Ad. 831 ; 
R. v. Forty-nine Casks of Brandy (1836), 3 Hag. Adm. 
257 ; H. r. Tvvo Casks of Tallow (1837), 3 Hap. Adm. 294 ; 
Beaufort e. Swansea Corpn. (1849), 3 Exch. 413 ; Penryn 
Corpn. v. Holm (1877), 37 L. T. 133 : The Olympic, [1913] 
1*. 92. Mentd. Admiralty Case (1609), 13 Co. Rep. 51 ; 
Gold r. Death (1615), Oro. Juc. 381 ; Pridoaux v. Warn© 
(1673), Frecrni. K. B. 355 ; Onslow r. Home (1771), 2 
Wm. HI. 750 ; Baldwin v. EJphinston (1775), 2 Wm. Bi. 
1037 ; 1L v. G. W. By. (184 2), 3 Q. B. 333 ; It. v. Tlmrborn 
(1849), 2 Car. & Kir. 831 : The Schiller (1877), 2 P. D. 
145 ; The Gas Float, Whitton No. 2, fl896] P. 42. 

548. .]— R, v. Ellis (1813), 1M. & S. 052 ; 

105 E. R. ' 

Annotations — Refd. It. v St. Mary, Pembroke (1851), 15 
J. P. Jo. 336; Smith r. Andrews, [1891] 2 Ch. 678. 
Mentd. B v. North A South Shields Ferry (1852), 22 
L. J. M. C 9. 

549. .]— Blundell v. Catterall, No. 580, 

post. 

550. — .1 — Semitic : the owner of a several 
fishery in ordinary cases A where the terms of the 
grant are unknown, may be presumed to be the 
owner of the soil.- — Somerset (Duke) v. Fogwell 
(1820), 5 B. A C. 875 ; 8 Dow. & Ry. K. B. 747 ; 

5 L. J. O. K. K. B. 49 ; 108 E. B. 32*5. 

Annotations : — Consd. Whitstublo, Free Fishers v. Gann, 
Gann r. Johnson (1861), 11 ( ’. B. N. S. 387 ; Marshall v. 
rib-skater Steam Navigation Co. (1863), 3 H. A S. 732. 
Apprvd. A.-G. r. Emerson, 118911 A. O. 649. Consd. 
Hindson ?*. Ashby, [1896] 2 Ch. 1. Refd. Holford v. 
Bailey (1816). 8 (). B. 1000; Bridgwater Trustees v. 
Bootle (I860). 7 B. A S. 348 : Ecroyd v. Coulthard (1897), 

7 7 L. T. 357 ; Beaufort v. Aird (1901), 20 T. L. R. 602. 

551. .] — Calmady v. Rowe, No. 503, post. 

552. -.]—(!) Primd facie the Crown is 

entitled to every part of the foreshore of the sea 
between high A low water mark. But, proof of 
1 he ownership of a several fishery over part of the 


not necessarily exclude from the want 
the shore of the bay of K, between 
high A Ions -wider mark ; & continuous 
a ct r of ownership by t lie grantees on the 
shore of the bay of K. were admissible 
to show that the foie chore const it utod 
part of the premises granted — He Bel- 
fast Dock Act, 1s51, K.r ]). RaM'VKLY 
( Earl) (1867), I j. 1C. E(j. 128.— IR. 

541 ii. ~ - .] — A patent of 

James I. granted the priory of 11.. eto., A 
also the four islands to the said priory 
belonging, etc., to wit, the island called 
8. containing three acres, etc. ; & the 
patent further used large general 
words granting wreck of the sen, 
flotsam A jetsam, etc., A all t,l»e 
appurtenances, etc., to the said priory 
belonging : — Held : those words, 
coupled with proof of enjoyment for 
70 years of the foreshore, by letting 
to tenants to take seaweed, etc., were 
sufficient evidence to support a finding 
that the shore passed under the grunt. 
— IIealy v. Thorne (1870), I. It. 4 
C. L. 495.— IR. 

541 iii. .] — A royal patent 

after the grant of certain spccfficullv 
described lands which partly adjoined 
the seashore, used, In its granting part, 
the following general words : “ also 

all A singular lands, tenements, etc., 
to the aforesaid premises, or any part 


thereof belonging, incident, or apper- 
taining or accepted, reputed, or known 
us part, parcel, or member of the 
pi cruises, or any part thereof, used, 
occupied, or enjoyed.” 

In an action by pltf., in whom the 
estate of the grantee under the patent 
Nvas vented, for trespass on the adjacent 
seashore, between high A low-Nvator 
marks A for trover A conversion of 
seaweed f herefrom, pltf. proved a 
number of convictions at Potty Sessions 
of persons whom ho had prosecuted for 
1 respass on the locus in quo, & also that 
he had brought a former action against 
un alleged trespasser thereon, in which, 
after a submission to arbn., there was 
an award in favour of pltf. which was 
made, a rule of ct. : — Held : the general 
words of the patent w'cre capable of 
passing the seashore adjoining the 
lands specifically granted, A the con- 
victions, the reference to arbn., A the 
award, were admissible in evidence as 
acts of ownership, to show that the 
shore in fact was included in the grant, 
v v. Karen (1874), I. It. 9 
U. — IR. 

641 iv. -.] — A patent of 

James I granted the site A precinct of 
the ancient monastery or priory of H. 
A certain denominations of land partly 
adjoining the seashore A belonging to 


the priory, including the harbour of S. 
A certain islands ** A also the customs 
of the tenants A farmers of all the towns 
A villages above said, who are accus- 
tomed to pay to the lord or tenant of 
the priory aforesaid the (livers plough- 
days, etc.” A the said tenant or farmer 
of the priory aforesaid w'as accustomed 
to take to his own propel 1 use the wreck 
of tho sea, flotsam A Jetsam, waifs A 
strays. The patent contained goneral 
words of grant including wastes, 
waters, fisheries, fishings, wreck of tho 
sea, A hereditaments whatsoever, 
within the priory, monastery, manors, 
etc., granted or appertaining or belong- 
ing thereto. There was no express 
grant of tho litus marls :—llcld : the 
language of the patent was capable of 
passing tho seashore between high A 
low-water mark, A when oouplod with 
adequate evidence of exclusive owner- 
ship was sufficient to confer on the 
grantee a title to tho shore. — Hamilton 
i\ A.-G. (1880), 5 L. U. Ir. 555 ; ajfd., 
9 h. It. Ir. 271.— IR. 


641 v. ] — Vandklbub v. 

Glynn A A.-G., [19051 1 I. R. 483, 
509 ; affd., fJ907] 1 I. It. 481. — IR. 

q. Grant of land adjoining sea urtlh 
“parts, pendicles pertinents ."] — 

Macalister, v. Campbell (1837), 15 
Dunl. (Ct. of Sobs.) 490.— SOOT. 



Part II. — The Sea and the Seashore. 


foreshore raises a presumption against the Crown 
that the freehold of that part is in the owner of 
the several fishery. 

(2) [The King] also grants A confirms all 
u lands within the flux & reflux of the sea.” . . . 
The confirmation appeal’s to me to be a clear 
recognition by the ( Town that the foreshore between 
t he land boundary of the manors & low water mark 
was vested in the lord (Lord TIersciiell). 

(3) A grant of the foreshore between high A 
low water mark admittedly would not of itself 
convey the right to a several fishery over it (Lord 
Hers< hell). — A .-G . v . Emerson, [1891] A. O. 
949 ; 91 L. J. Q. B. 79 ; 95 L. T. 594 ; 55 .T. P. 
709 ; 7 T. L. 11. 522, II. L. 

Annotations Consd. Hlndson v. Ashby, [189(51 2 Oh. 1 ; 
Danbury n. .Jenkins, [15)01] 2 Oh. 401. Apld. Beaufort 
v. Alrd (1904), 20 T. L. If. 002. Consd. Fltzlmrdinge v. 
Purcell, [1908] 2 Oh. 139. Befd. Ecroyd v. Coulthard, 
11897] 2 Ch. 0 5 1 ; Fosters. Warbiington U. D. O. (1905), 
09 .1. P. 42. Mentd. Holywell Union Assmt. Oom. & 
Northop Church wardens r. Ilallcyn District Mines Drainage 
On., Holywell Union Assmt. Oom. & Halkyn Church- 
wardens r. ITalkyn District. Mines Drainage Oo. (I89t), 
71 L. r r. 818. 

553. Whether presumed from grant of wreck.] - 
('HAD r . TIERED, No. 590, post . 

554. .J— Dickens A Kemp r . Sjiaw, No. 558, 

post . 


555. - - ."] — ] jK Strange c. Rowe, No. 519, mile. 

556. Whether presumed from grant of an- 
chorage.] — L k Strange v. Howe, No. 519, ante. 

557. Whether presumed from grant of ground- 
age.] Le Strange r. Kowe, No. 519, ante. 


{<’) Acquisition bp J'rescription. 
i. In ( leneral. 

558. Necessity for strong case.] — (1) The soil 
of the seashore, between high A low wafer mark 
belongs not to the lords of the adjoining manor, 
hut is vested in the Crown. 

(2) A grant to the lords of the manor to take 
wrecks, march gives them, as an incident, the 
right of passing o\ er the soil between high A low 
wabT mark, but not the property in it. 

(•>) It must be a very strong ease of prescrip- 
tion, to i * i4 1 in < i i he <4. to 1 1 link t hat there has been 
a grant of that- part- of the sea shore; A flu* 
circumstances, of the lords occasionally making 
grants of tie* wastes, or taking a toll for the 
capstans. or permitting the sand to he earned 
away, will not he sufficient to lead them to that, 
conclusion. Dickens A Kemp r. Shaw (1823), 1 
L. J. (>. S. K. IJ. 122. 

. f nnotution s ; - - (w to (II Refd. Briurknrm r. Motley, 11901] 
2 ('ll. 313. (iemratitt, Reid, (‘ulm.idv f. Howe (1M1), (’, 
U. H. 8(51 ; Lord Ad \ (><•:>{< r. Vniiig, N. P». By. r. Young 
'1837). 12 A pp. (‘as. > M : Hmnke r. Davis (1889), (52 

h. r. 8i. 


559. Sufficiency of possession —Depends on cir- 
cumstances of particular case.j — Pursuer brought 
an action to establish his title as against defenders 
A the Crown to the foreshore of the sea e.r adeerso 
land of which le* was tie* proprietor, lie claimed 
under a giant of feu made to his ancestor in 1S0J, 
which described the propert \ granted as land 
hounded bv the sea,, but he did not endeavour to 
show that the grantor had an express title from 
the (Town. He, however, endeavoured to estab- 
lish his right to the foreshore by prescriptive 
possession following on his own title, A {inter alia), 
adduced evidence to show that his predecessor in 
1827 built a retaining wall upon a portion of the 
foreshore ; that he & his predecessors had taken 


stone A sand from the shore ; A that they & their 
tenants had exclusively carted away the drift 
sea ware. The Crown on the other hand adduce 
evidence to show that stones A sand were taken 
from the shore to build a harbour, A that the 
villagers had carried away in creels drift sea ware 
— Held : notwithstanding the absence of an express 
title in the superior, pursuer had given sufficient 
proof that lie A his predecessors had been in 
possession of the foreshore in question for the 
prescriptive period. 

It is, . . . practically impossible to lay down any 
precise rule in regard to the character A amount 
of possession necessary in order to give a riparian 
proprietor a prescriptive right to foreshore. Each 
case must depend upon its own circumstances 
(Lord Watson).— Lord Advocate v. Yottng, 
North British Ry. Co. v. Young (1«S7). 12 App. 
Cas. 541, 11. L. 

A n notations : — Refd. Briuckman r. Mat lt*y, [1901] 2 Ch. 

318 ; Foster i*. Warblington U. C., [190(5] 1 K. B. 018. 

560. Forty years user.] — A grant of wreck, 

from King I lenry IT. to the abbey of C. by all their 
lands upon the sen,, confirmed by inspe.rhnus by 
King Henry VTTI., A a subsequent grant- by him of 
the island of B. A its shores, belonging to the late 
abbey of C. supported by evidence, that between 
forty A fifty years ago, the proprietor of the island 
of B. raised an embankment across a small bav, 
A had ever since asserted an exclusive right to the 
soil, without opposition Held : although the 
usage of forty years’ duration could not of itself 
establish such exclusive right, or destroy the 
rights of the public, yet it was evidence from which 
prior usage to the same effect might be presumed, 
A which, coupled with the general words contained 
in those grants, served to establish such right.— - 
( had r. Tii.sed (1821), 2 Prod. A Bing. 403; 5 
Moore. <\ P. 185 ; 129 E. K, 1022. 

Annotations : Refd. Hoaly r. Thorn (1 870), 1 8 W. U. 1001 ; 

Watehan: v. Fust Africa Protect oi e, [1912] A. (3 533. 


561. Twenty years User.] — Pltf., who was 

an o Vidor merchant, had been for more than 
twenty years in occupation of certain oyster 
storage beds on a part of the foreshore within the 
limits of the manor of E. When pltf. first went 
into occupation there existed a sewer, which had 
been made by the rural sanitary authority of the 
district for disposing of the sewage of the town of 
E., A which had its outfall into the sea in the 
neighbourhood of the oyster storage beds. Subse- 
quently deft, urban district- council became the 
sanitary authority of the district, A they extended 
the system of drainage by making new sewers 
which connected with the old sewer, A caused the 
discharge at the outfall to be greatly increased. 
The oyster storage beds A the oysters therein 
having become contaminated by sewage matter, 
pltf. brought an action against (lefts, for damages 
A an injunction : -Held : whether or not there 
was evidence of any title in pltf. derived from the 
lord of the manor to the soil of the beds or to a 
several fishery, pltf.’s occupation of the beds was 
sufficient to enable him to maintain an action 
for trespass.-- Foster v. Warbltngton Urban 
(YiuNrru, [19091 1 K. B. 948 ; 75 L. J. K. B. 514 ; 
91 L. T. 879 ; 70 .) . P. 233 ; 51 W. U. 575 ; 22 
T. L. B. 421 ; 4 L. G. B. 735, G. A. 

A n notations Reid. Owen r. Favcrshnm Corpn. (1908), 751 

J. 1\ 33 ; Jones i\ Llaiirwst U. U., [1911] 1 Ch. 393. 

562. Long & notorious user.] — Resp. 

claimed to be entitled, under a charter of 1021, to 


PART II. SECT. 3, SUB-SECT. 4.-- 
B. (c) i. 

r. Sufficiency of possession- -Twenty 
years.) — Twenty years undisturbed 
possession of a cove will enablo the 


parly who has bad such possession 
to sustain un action against a wrong - 
doer.— II van v. Tiiom\s (1819). 1 

N tht. L. It. 178— NFLD. 

t. Against holder of certificate of 


indefeasible title.) -Washington it 
Great Northern Tow. ns nr: Co. r. 
Holbrook, [1924] 1 D. L. H. 818; 
[1924] 1 W. W. R. 511 ; 33 B. C. R. 
388.— CAN. 
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Sect. 3 . — The seashore : Sub-sect. 4, B. (c) i. & ii. ; 
sub-sect. 5, A ., B. & C .] 

a quay & the foreshore on which it was built in 
3848. The charter did not in terms grant the 
foreshore : — Held : on the evidence of long & 
notorious user, the quay & foreshore were included 
in the charter. — A.-G. for Ireland v. Vandelettr, 
fl907] A. C. 309 ; 70 L. J. P. C. 89 ; 97 L. T. 221, 
II. L. 


Annotation : — Refd. A.-G. of Southern Nigeria v. Holt 

(Liverpool), 11915] A. C. 599. 

Acts of ownership.] — Sub-sect. 4, B. ( c ) ii., 
post. 

ii. Acts of Oumership. 

663. What are acts of ownership — Taking sand, 
stones & seaweed.] — (1) Acts of ownership exer- 
cised by the lord of a manor, upon the seashore 
adjoining between high & low-water mark, such 
as the exclusive taking of sand, stones & sea- 
weed, may be called in aid to show that the shore 
is parcel of the manor, where an ancient grant 
under which the manor appears to have been held, 
A which professes to grant the manor, with 
“ wreck of the sea,” “ several fishery,” other 
rights of an extensive description, does not ex- 
pressly purport to convey “ littus marts.” 

(2) No private rights are interfered with by 
that statute [7 Jac. 1 (c. 18)] (Maule, J.). — 
Calmady v. liowE (1844), 0 C. B. 861 ; 4 L. T. 
O. 8. 96 ; 136 E. R. 1487. 

Annotations : — As to (1) Consd. be Strango v. Rowo (18GG), 

4 F. & F. 1048. (lencrally, Refd. A.-G. r. Hanraor (1858), 

27 L. J. Oil. 837 ; He Walton-cum-Triinley Manor, Ex p. 

Tomline (1873), 28 L. T. 12. 

564. Licence to take shingle.] — Le Strange 

v. Rowe, No. 516, ante . 

565. Running out jetties.] —Le Strange v. 

Rowe, No. 516, ante. 

566. Bring trespass for removing mussels.] 

— Le Strange v. Rowe, No. 516, ante. 

567. Placing rocks & piles on foreshore — 

For protection of property.] — The predecessor in 
title of deft., who was the owner of land adjoining 
the foreshore which had been conveyed by the 
Crown to pltf. more than twenty years before 
action brought, placed rocks A piles upon a certain 
part of the foreshore belonging to pltf. for the 
purpose of protecting a house upon his land from 
the encroachment of the sea : — Held : the question 
of dispossession was one of intention ; the rocks 
were placed upon the foreshore by deft.’s pre- 
decessor, not in order to assert a title to the 
ownership of the soil, but as ancillary to the use 
by deft, of his own property, namely, for its pro- 
tection from the sea ; pltf. had never been dis- 
possessed, & had therefore a title to the land in 
question, subject to the right of deft, to an ease- 
ment over the land for the purpose of protecting 
his house from the sea, by means of rocks & piles 
placed on the land. — Philpot v. Bath (1905), 21 
T. L. R. 634 ; 49 Sol. Jo. 618, C. A. ; affg. (1904), 
20 T. L. R. 589. 

Annotation;— Refd. Beaufort v. Aird (1904), 20 T. L. It. 

co^. 


568. Maintaining sea wall.] — Pltfs. were 

incorporated under Canvcy Island (Sea Defences) 
Act, 1883 (c. lxxiii), for protecting Canvey Island, 
in Essex, from inundation by the sea. They 
succeeded former comrs. appointed by an Act of 


1792, which contained a power for these comrs. 
under s. xiii to erect a new sea wall further 
inward, on giving compensation to the owner 
whoso land was taken for this purpose. In 1813 
the new wall, 4,300 feet in length, was built, & 
£150 given as compensation to the owner of the 
land taken. Under the Act of 1883 the property 
& rights of the former comrs. were vested in pltfs., 
who had power under that Act to hold lands. 
Pltfs. claimed to be owners in possession of the 
foreshore between the new & the old wall. Deft, 
claimed under a conveyance of Apr. 1919, to bo 
the freeholder in possession of a strip of land 
comprising part of this foreshore, & to be entitled 
as of right to excavate & remove shells & other 
drifb, even although, as pltfs. alleged, it deprived 
the now wall of protection & support, & exposed 
it to injury by the action of wind & water. The 
greater risk to the wall in consequence of deft.’s 
action was established by the evidence. In an 
action by pltfs. to restrain deft, from so removing 
the drift, & from trespassing on their land : — 
Held : ( 1 ) assuming the strip in queston to be 

deft.’s freehold, pltfs. were still entitled to an 
injunction restraining him from so removing 
drift from the strip as to expose their wall 
works & the lands protected thereby to greater 
risk of inundations of the sea ; (2) pltfs. had 

established their statutory title under the Acts of 
1 7 02 & 1883 to the whole of the land taken & 
set out pursuant to s. xiii of the first Act, & 
h id exercised specific acts of ownership over the 
foreshore. The possession of pltfs. & of deft, 
being at most doubtful or equivocal, the law 
attached possession to the title, therefore deft, 
was a trespasser, &; must be restrained from 
excavating or removing stones, shingle, Bhell or 
soil from the particular strip of foreshore & from 
otherwise trespassing on the same. — Canvey 
Island Comrs. r. Preedy, [1922] 1 Ch. 179 ; 91 
L. J. Ch. 203 ; 120 L. T. 445 ; 86 J. P. 21 ; 60 
Sol. Jo. 182 ; 20 L. G. R. 125. 

569. Under grant of manor — Effect of grant of 
anchorage, groundage & ballast to third party.] — 
Le Strange v. Rowe, No. 516, ante. 

.] — See Sub-sect. 4, B. (h) ii., ante. 

570. By corporation — Title against trespasser.]— 
Hastings Corpn. v. Ivall, No. 532, ante. 

571. Acts on parts of foreshore — Admissibility 
to prove right to whole tract.] — Evidence of acts 
of ownership on parts of the foreshore which were 
separated & divided from the part in dispute by 
foreshore admitted to belong to the Crown : — 
Held : admissible to prove deft.’s right to the 
whole tract of which they formed part. — A.-G. v. 
Portsmouth Corpn.* (1877), 25 W. R. 559. 

Acts in respect of mine under foreshore.] — See 
Mtnes, Vol. XXXIV., p. 619, No. 174. 

Dispossession of rightful owner.] — See Limita- 
tion of Actions, Vol. XXX1L, pp. 436-438, Nos. 
1083-1088. 


Sub-sect. 5. — Rights over Foreshore. 

A. In General . 

572. Right of access to sea — Owner of adjoining 
land.] — On a petition of right against the Govt. 


a. Acts of public — Whether cvidenci 
of abandonment of rights by owner. ]— 
— Fitzpatrick v. Robinson (1828), 1 
Hud. & B. 585.— IR. 


PART II. SECT. 3, SUB-SECT. 4. — 
B * (o) iL 

b. What are acta of ownership — Let- 
ting to tenants to take seaweed.] — Healy 


v. Tiioknk (1870), I. It. 4 C. L. 495.— IR. 

o Convictions, reference to arbi- 

tration <£• award in actions for tres- 
pass.]— 11 hew v. Karen (1874), I. R. 
9 C. L. 29.— IR. 

PART II. SECT. 3, SUB-SECT. 5.— A. 

572 i. Right of access to sea — Owner of 
adjoining land.}-— The owner of land 


on the scashoro is entitled to free ingress 
& egress thereto & therefrom, & no 
length of time during which occasional 
acts of obstruction are permitted will 
debar him of those rights. — Collins v. 
Baras (1848), 3 N. S. R. (2 Thom.) 281. 
— CAN. 

_ 572 ii. The owners of 

land adjoining the son are entitled. to 
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for damages done to petitioner’s tenement by the 
execution of reclamation A other works upon the 
foreshore in front of it : — Held : petitioner by 
virtue of his tenement had the same right of 
access to the sea as a riparian proprietor has in 
respect of a tidal river. — A.-G. of Straits Settle- 
ment v. Wemyss (1888), 13 App. Cas. 192 ; 57 
L. J. P. C. 62 ; 58 L. T. 358, P. 0. 

Annotations : — Apld. Mellor v. Walmesley, [1005] 2 Ch. 164. 

Mentd. Shenton v. Smith, [1895] A. C. 229 ; A.-G. for 

Straits Settlements v. Pang Ah Yew, [1025] A. C. 555. 

673. Bight to erect buildings & enclosures — 
Under sanction of grantee from Crown.] — A.-G. 
v. Parmeter, Re Portsmouth Harbour, No. 529, 
ante. 

674. Right to trade — Liability for obstruction — 
Under local Act.] — Bircii v. Scarborough Corpn. 
A Improvement Comrs. (1855), 21 L. T. O. S. 
260 ; 19 J. P. 88. 

675. Right to hold public meetings — Religious 
services.]— (1) Pltfs. were the local authority of 
L., A the seashore at L. between high A low 
water mark was vested in them under a lease from 
the Crown. W., a clergyman of the Church of 
England, held services A delivered addresses on 
the seashore without the consent of pltfs., A 
asserted that the seashore was a highway A that 
he had a right to do so. Pltfs. brought an action 
against W., claiming a declaration that ho was not 
entitled to hold services, etc., on the seashore 
without their consent , A an injunction to restrain 
him from so doing. There was no evidence that 
the acts of W. caused an obstruction or led to a 
breach of the peace ; nor did W. adduce any evi- 
dence of a prescriptive right or custom in support 
of his contention Held : plt fs. were entitled to 
the declaration for which they asked ; but that 
the matter was too trivial for an injunction, which 
must be refused. 

(2) The public have no right at common Jaw to 
enter upon the foreshore except for the purpose of 
navigation or fishing. They are not entitled to 
cross the shore even for the purpose of bathing or 
amusement. — L landudno Urban Council v. 
Woods, [1899] 2 Ch. 705 ; 68 L. J. Ch. 023 ; 81 1,. T. 
170 ; 63 J. P. 775 ; 48 W. 1L 43 ; 43 Sol. Jo. 689. 

Annotations : ■ As to (1) Refd. Brinekmau r. Mu(I<‘>, [1904] 

2 Oil. 313; Behrens v. Richards, [1905] 2 Oh. 614 ; A.-G. 

v. Sowell (1918), 88 L. J. K. B. 425. time ratty, Mentd. 

Yeatman v. Hoinberger (1912), 107 L. T. 742. 

576 . .] — There is no such right known to the 

law as a right in the public to hold public meetings 
on private property. Therefore there is no right 
in the public to hold public meetings on the sea- 
shore, which is private property. — Brighton 
Corpn. v. Paciuiam (1908), 72 J. P. 318 ; 24 
T. L. It. 603 ; 6 L. C. Jt. 702. 

677. Right to place chairs on seashore — Acquisi- 
tion by prescription.) — A right in certain in- 
dividuals to place chairs on the seashore, being 
a right in gross, cannot be claimed by prescrip- 
tion under the Prescription Act, 1832 (c. 71). — 
Ramsgate Corpn. v. Debling (1906), 70 J. P. 
132 ; 22 T. I,. R. 369 ; 4 L. G. R, 495. 

Rights of fishermen.] — See Fisheries, Yol. 
XXV., pp. 8, 9, Nos. 47-59. 


Regulation of rights by local authorities — 
Validity of bye-laws .] — See Public Health, Vol. 
XXXVIII., pp. 160, 161, 165, Nos. 71-77, 104-108. 

B . Navigation . 

578. Public right of navigation.] — Gann v . Free 
Fishers of Whitstable, No. 684, post . 

579 . .] — Fitzhardinge (Lord) v. Purcell, 

No. 699, post . 

C . Passage . 

580. Whether general right of passage.] — (1) The 

public have no common law right of bathing in 
the sea ; A, as incident thereto, of crossing the 
seashore on foot, or with bathing machines, for 
that purpose. 

(2) The public common law rights, too, with 
respect to the sea, etc., independently of usage, 
are rights upon the water, not upon the land, of 
passage A fishing on the sea, A on the seashore, 
when covered with water ; A though, as incident 
thereto, the public must have the means of getting 
to A upon the water for those purposes, yet it will 
appear that it is by A from such places only as 
necessity or usage have appropriated to those 
purposes, A not a general right of lading, unlading, 
landing, or embarking where they please upon the 
sea, shore, or the land adjoining thereto, except 
in ease of peril or necessity (Holroyd, J.). 

(3) As to having the right of royal fish A wreck, 
it is a great presumption that the shore is part of 
the manor, or otherwise he could not have them 
(Holroyd, J.). 

(4) The question is with regard to the shore ; 
that is to say, the land between the high A low 
water mark A according to Lord Hale’s definition 
of the seashore between those marks at ordinary 
tides, that is to say, between the ordinary flux A 
reflux of the sea (Holroyd, J.). — Blundell v< 
Catterall (1821), 5 B. A Aid. 268 ; 106 E. R. 
1 190. 

Annotnt ions ; — As to (1) Folld. Brinckman t*. Mai ley, [1904] 
2 Ch. 313. Refd. Benefit v. Pipon (1829), 1 Knapp, 60; 
A.-G. v. Chambers (1854), 4 De G. M. & G. 206; A.*G. 
v. IJanmer (1858), 27 L. J. Ch. 837 ; A.-G. v. Tomline 
(1879), 40 L. T. 775 ; Parker t\ Cbgg (1903), 2 L. G. R. 
608; Behrens v. Richards, [1905] 2 Ch. 614; Foster r. 
Wurblington U. C., [1906] 1 K. B. 648. As to (2) Refd. 
Beaufort v. Swansea Corpn. (1849), 3 Exch. 413 ; Whit- 
stable Free Fishers r. Gann (1863), 13 C. B. N. S. 853 ; 
Llandudno IJ. C. v. Woods, [1899] 2 Ch. 705 ; Mercer r. 
Dcnne, [1904] 2 Ch. 531 ; Den a by Cadeby Main 

Collieries v. Anson, 11911] 1 K. B. 171. As to (3) Reid. 
Uchester v. Raishleigh (1889), 61 L. T. 477 ; Fitzhardinge 
r. Purcell, [1908] 2 Ch. 139. < Jcmrally , Mentd. Tyson r. 

Smith (1839), 9 Ad. 8c El. 406 ; Robinson r. Oowpen L. II. 
(1893), 62 L. J. Q. B. 619. 

581. .) — A.-G. v . Bu bridge, No. 530, ante . 

582 . .] — Llandudno Urban Council v. 

Woods, No. 575, ante . 

583. .] — Brinckman v. Matley, No. 591, 

post . 

584. .] — Pltf. bought land on an unfre- 

quented part of the coast, A stopped up several 
paths which defts. asserted were public highways. 
Hefts, removed the obstructions placed by pltf., 
A lie brought an action against them for an 
injunction to restrain them from trespassing on his 


free access to, & ingress from, the sea ; 
this right is a private one distinct from 
the public right of fishery or navigation, 
& there is no distinction between the 
rights of riparian owners on a tidal 
river & the sea. — Nelson v. Pacific 
Great Eastern Ry. Co., Order of 

THE OBLATKS OF MARY IMMACULATE V. 

Pacific Great Eastern Ry. Co., 
11918] 1 W. W. It. 597 ; 25 B. C. It. 
259.— CAN. 

572 iii. .] — An owner of 

lands bounded by the sea has a private 


right of access thereto, for the purposos 
of navigation. — C oppinuer v. Shee- 
han, [1906] 1 I. R. 519.— IR. 

d. Krcction of fish weir.] — No 
action cun be maintained for eroctlng 
a fish weir between high & low water 
murk in an arm of the sea, whereby 
fish, which otherwise would have been 
caught in the pltf.’s weir, were caught 
by deft. — C heney v. Cuptail (1871), 
N. B. Dig 381.— CAN. 

e. Action for declaration as to 
riparian rights — Plaintiff having no 


existent interest in foreshore. ] — West 
Pacific Grain Elf.vators & Ter- 
minals, Ltd. v. Otton (1924), 35 
B. C. It. 59.— CAN. 

PART II. SECT. 3, SUB-SECT. 5.— B. 

578 i. Public right of Tiavigation .] — 
The right of the public to use the fore- 
shore for purposes of navigation is 
vested in the Crown as one of the 
regalia majora. — Aunew v. Lord Advo- 
cate (1873), 11 Macph. (Ct. of Sess.) 
309 ; 45 Sc. Jur. 214.— SCOT. 
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Sect. 3 . — The seashore : Sub-sect. 5, C. f D., F., F. 

&JT] 

land : — Held : as between pltf. & defts., there were 
no public rights of way ; pltf. was entitled to a 
declaration to 1-hat effect. — Behrens v. Richards, 
[1905] 2 Ch. 014 ; 74 L. J. Ch. 615 ; 93 L. T. 623 ; 
69 J. P. 381 ; 54 W. R. 141 ; 21 T. L. R. 705 ; 
49 Sol. Jo. 685 ; 3 L. (>. R. 1228. 

A ii notations : — Reid. A.-G. v. Sowell (1918), 88 L. J. K. B. 
125 ; Boultwood r. Paignton U. 1). C. (1928), 92 ,T. 1*. 98. 

585. For what purpose right may exist— Navi- 
gation.] — Blundell v. Catterall, No. 580, ante. 

586. — .] — Llandudno Urban Council 

v. Woods, No. 575, ante. 

587 . Fishing.] — Llandudno Urban 

Council v. Woods, No. 575, ante. 

Bathing .] — See Sub-sect. 5, E., post. 

To take wreck .] — See Sub-sect. 5, II., post. 

D. Shooting and Fishing. 

588. Right of shooting.] — Fitzhardinoe 
(Loud) v. Purcell, No. 699, post. 

Right of flshing.J — Sec Fisheries, Vol. XXV., 
pp. 5, 6, Nos. 9-29. 

E. Bathing. 

589. No common Jaw right.] — Blundell v. 
Catterall, No. 580, ante. 

590. — — .] — Llandudno Urban Council r. 
Woods, No. 575, ante. 

591. .] — The public have no common law 

right to use the foreshore or to pass A: repass 
thereon for the purpose of bathing in the sea, 
whether the foreshore is the property of the 
Crown, or of a private owner.* - Brinckman v. 
Matley, L1901] 2 Ch. 313 ; 73 L. J. Ch. 612 ; 91 
L. T. 429 ; 6S .) . P. 531 : 20 T. L. R. 671 ; IS 
Sol. Jo. 639 ; 2 L. 0. R. 1057, C. A. 

An natations : Reid. Behrens r. Richards, [1905] 2 Ch. 01 1 ; 
Filzharumgu r. l'lim'll, (J908J 2 Ch. 139. 

Regulation of bathing places by local autho- 
rities.] — See Public Health, Vol. XXXV Til., 
p. 208, Nos. 430-132. 

Liability of bathers for indecent exposure.] * 

See Criminal Law, Vol. XV., p. 747, Nos. 8055, 
8056. 


F. Right to Take Seaweed and Shells. 

592. Right to take fish & shells.] — Primd facie. 
every subject has a right to take fish found upon 
tho seashore between high <& low water mark ; 
but such general right may be abridged by the 
existence of an exclusive right in somo individual. 
Qu. : if there be a primd facie right in the subject 
to take fish shells found on the seashore between 
high & low water mark. — Bagott v. Orb (1801), 
2 Bos. A P. 472 ; 126 E. R. 1391. 


Annotations Reid. Blundell v. Catterall (1821), 5 B. & Aid. 

268 ; Suit ash Oorpn. v. Goodman (1881), 7 Q. B. 1). JUG ; 

Brinckman r. Matley, [1901] 2 Ch. 313. 

593. Right to take seaweed — Below low water 
mark — Right of lord of manor — Must be acquired 
by grant or prescription.] — The lord of a manor 
cannot establish a claim to the exclusive right of 


cutting seaweed on rocks situate below low water 
mark, except by a grant from the King, or by such 
long A undisturbed enjoyment of it as to give him 
a title by prescription. — Be nest v. Pipon (1829), 
1 Knapp, 60 ; 2 State Tr. N. S. App. 1012 ; 12 


E. R. 243. 

A n notation Reid. Maunall t\ Kinder ( 1 859), 5 C. B. N. S. 85G. 


594. Right of owner of inland farm — Severed 

from barony.] • An inland farm, part of a barony 
situated on the seacoast, was sold off, A severed 
from the bulk of the property. Circumstances 
under which it was held by the House that the 
owner of this severed inland farm had no right, 
either by grant or by prescription, or upon any 
view of the evidence, to take or interfere wit h the 
wrack A ware drifted on the shore of the barony. 

This right to enter A take seaweed on tho land 
involves in it a grant of way over the land, for it 
cannot- be taken without it (Lord Wensleydale). 
- Baird r. Fortune (1861), 5 L. T. 2 ; 25 J. P. 
691 ; 7 Jur. N. S. 926 ; 10 W. R. 2 ; 4 Macq. 127, 
119, 11. L. 

Annotations : — Mentd. Martyr e. Laurence (181*1), 10 L. 'i . 
188 ; Magee v. La veil (1871), B. B. 9 C. I'. !U7 ; Kiunejb 
r. Hayward (1882), 20 Ch. D. 773; Mow a Is r. Hudson 
(1911), 105 L . T. 100. 


G. Right to take (J ravel, Stones and 

595. How right acquired — Custom.] IL v. 

.Peterborough (Abbot) (1368), Hale’s <le Jure 


PART II. SECT. 3, SUB-SECT. 5.— C. 

685 i. For what iiurposc nuht man 
cJist — i\amgaiion.\ — The public light 
over tho space between high & low- 
water marks is not an absolute right 
of way, but is that of navigation & the 
liberty of fishing. — K. v. Lord (1804), 
1 P. E. I. 215.— CAN. 

585 ii. .] — An owner of lands 

bounded by the sea has a private right, 
of access thereto for the purpose of 
navigation.— Cottingkr v. Sheehan, 
[1900 J I 1. H. 519.— IR. 

587 i. Fishing.]— -U. v. Loan 

(1861), 1 P. E. I. 215— CAN. 

PART II. SECT. 3, SUB-SECT. 5 .— D. 

588 i. Right of shooting.}— A member 
of the public ban a rigid, to shoot, on 
the foreshore. — Horn r. Bkxnkw i rn 
(1904), 6 F. (Ct. of Sess.) 1004; 41 
So. L. It. 839 — SCOT. 

PART II. SECT. 3, SUB-SECT. 5.— F. 

592 i. Right to kike fish <f- shells .] — 
Donnelly r. Viioom (1907). 42 N. H. B. 
327 ; 1 1C. L. It . 306 —CAN. 

592 ii. .} — The Crown may grant. 

to a subject the exclusive right to 
mussel -scalps situated between high 
A low-water marks. — Sutherland 
(Dvciikhh) v. Watson (1868), 6 

Macph. (Ct. of Sesa.) 199; 4 0 He. Jur. 
119.— SCOT. 

f. Right to take seaweed.] — Tho 
riparian owner lias a light in common 
with the public to take the seaweed 


when boating in the soa, & has tho 
exclusive right to it when deposited 
on the shore, A to avail himself of that 
right may use such contrivances as he 
likes, so long us he does not practically 
interfere with the rights of the public 
on the shore. — K. v. Loud (1861), 1 
P. E. 1. 245 — CAN. 

g. .] — Seaweed deposited by 

the sea above high-water mark, con- 
stitutes a profit a prendre , A the right 
to take it A pile it on the land of another 
could not become established, cither 
by custom or prescription, in favour of 
the in habitants of a district.- 

i\ Chou ell (1904), 40 N. S. B. 501.- 
CAN. 

h. .]— 1 There is not at common 

law’ a general right in tho public of 
entering on the seashore for the pur- 
pose of taking seaweed.— ELowk v. 
Stawj.ll (1833), Ale. A N. 348. — IR. 

k. .] — Mulholland v. Killen 

(1874), 9 J. R. Eq. 471.— IR. 

l. .] — Trover lies by the 

owner of the shore for tho w'rongfuJ 
taking of seaweed cast by the sea 
upon the shore between high A low- 
water mark, though such seaweed had 
been left uugatbered by pltf. — B rew 
v. Hauen (1877), I. It. 11 C. Ii. 198.— IR. 

m. .] — Hamilton v. A.-G. 

(1880), 5 L. B. Ir. 555 ; affd., 9 L. it. Ir. 

n. .1 — Tho possessory title to 

the foreshore is sufficient to support 
an action by the owner of the lands for 


trespass by taking seaweed from it, 
against, a person who does not, show 
unv better title. — S tonky r. Keane 
(1903), 37 1. L. T. 212.— IR. 

PART II. SECT. 3, SUB-SECT. 5— C. 

595 i. How right acquired — ('ustnm.) 
-- To a plaint, alleging that defts. 
entered certain lands of which pltf. 
call (Hi the seashore of B. A carried off 
sand therefrom, defts. pleaded that tho 
lands were IJic soil A freehold of the 
Queen, A that they, as occupiers of the 
land in the barony of C. togolhor with 
the other occupiers of land in such 
barony, had from time immemorial, 
had A used A enjoyed the privilege, 
liberty, benefit A easement of entering 
on so much of said lands as lay between 
high A low-water marks of ordinary 
tides A then A there raised the soil A 
sand, A carried same, away for the 
purpose of manure : A that in user A 
exercise of such right A privilege they 
broke A entered the said lands • 
Held : suc.h defence was had, ns 

alleging a custom for occupiers of land 
in a barony, to an easement therein, 
which should have been pleaded by 
prescription. There is no distinction 
In this respect between lands the pro- 
perty of the Crown A lands the pro- 
perty of tlio subject. — M acnamaka v. 
Higgins (1854), 4 I, C. L. It. 320.— IR. 

o. When injunction granted.]— Mus- 
selburgh Beal Estate Co., Ltd. ?. 
Musselburgh Provost, [1905] A. c # 

491.— SCOT. • 
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) Nev. A 


Maris (Hargrave’s Tracts) 29 ; Stuart Moore’s 
Law of Foreshore A Seashore, 157. 

Annotation : — Apld. It. v. Yarborough (1828), 1 Low. & Cl. 

178. 

590 . Gravel for ballast of ships — 

Validity against grant to corporation.] — Custom 
for freemen A proprietors of ships to dig ballast 
good, though no corpn. — L inn-Regis Corpn. v. 
Tayloii (1684), 3 Lev. 160 ; 83 E. R. 629. 

Annotations : — Refd. Broadbont v. Wilks (1742), WilloH, 3G0 ; 

Wilkes v. Broadbont (1744), 1 Wils. 63 ; Ilchester v. 

Kaishley (1889), 38 W. K. 104. 

597 . - Sand drifted into closes adjoining 

shore.] — A custom for the inhabitant landholders 
of a parish to dig or take from closes adjoining the 
seashore sand which had been from time to time 
drifted from the shore, A carried by the wind from 
the shore into A deposited upon such closes, is 
bad, (a) because the sand, when deposited, be- 
comes a part of the soil of the closes, A therefore 
the custom is for taking a profit in alicno solo ; 
(b) for uncertainty, it being impossible to dis- 
tinguish between the original soil of the closes & 
the sand from all time drifted upon it. Qu. : 
whether such a right might be claimed by pre- 
scription.- v. Treuonning (1885), 

Ad. A El. 554 ; 1 liar. A W. 431 ; 

M. K. B. 234 ; 4 L. J. K. B. 223 ; 111 E. R. 521. 

Annotations : - Consd. Cinyton v. Corby (1 8 CO, 1 1 L. J. Q. B. 

36 1 ; Race v. Ward (1855), 4 10. & B. 702 ; A.-G. r. 

Mathias (1858), 4 K. & J. 570 ; Do La Wan* r. Milos 

(1881), 17 Ch. I). 535. Refd. R offers v. B rout on (1847), 

10 Q. H. 20 ; Sowerby v. Coleman (1807). L. R. 2 Kxch. 

9(5 ; Brocklebank v. Thompson. 119031 2 Oh. 314. 

598. Shingle taken for repair of high- 
way.J — A surveyor of highways cannot justify a 
trespass, under a prescriptive right, or a custom, 
to take stones from the waste whether adjoining 
the seashore between high A low water mark, or 
otherwise, for the purpose of repairing the high- 
ways of the parish. Semitic : it would he a good 
justification to plead such a prescriptive right in 
the inhabitants of the parish, alleging that the 
surveyor was one of the inhabitants. - Padwick r. 
Knight (1852), 7 Exch. 851 ; 22 L. J. Ex. 198; 19 
L. T. O. S. 206; 16 J. I\ Jo. 137 ; 155 E. R. 1196. 

„innotations : — Consd. Constable r. Nielio]-on (1SG3). 11 

C. B. N. S. 230. Refd. Austin r. Amtiuisl (1877), 17 

L. J. Ch. 407. 

599. -To an action of trespass 

for breaking A entering certain land of pltf., being 
part of the seashore between high A lowj water 
mark in or adjoining the township of Owthorne, 
A taking gravel, stones, sand, etc., deft, pleaded 
several pleas of justification, some setting up a 
right in the inhabitants of the township of 
Owthorne to take the gravel, etc., to be used for 
the cultivation A improvement of their land ; 
others claiming it for necessary repairs of the 
highways in the township ; others setting up a 
prescriptive right under a thirty or sixty years’ 
user lespectively ; A others claiming to exercise 
the right, as parish officer, for the repair of the 
highways : — Held : the pleas were bad ; for, so 
far as they were capable of being construed as 
justifying under a custom, such custom would be 
void, being a claim of a pro jit d prendre in alicno 
solo , which could only exist by grant or prescrip- 
tion ; A, if the claim were founded on prescrip- 
tion, it would be equally bad, inasmuch as it was 
a claim by persons who, not being a corpn., were 
incapable of taking by grant, A not being claimed 
in a que estate. — Constable v. Nicholson (1863), 
14 C. B. N. H. 230 ; 2 New Rep. 76 ; 32 L. J. C. P. 
240 ; 11 W. R. 698 ; 143 E. R. 434. 

Annotations : — Consd. Rivera r. AdaniH (1878), 3 Ex. 1). 

361. Apld. Hough v. Clark & Hall (1907), 23 1. L. R. 

682. Reid. Austin v. Amhurst (1877), 7 Ch. D. 089 ; 

Goodman v. Saltaah Corpn. (1882), 7 App. Case 033. 


600. .] — A special custom to 

take shingle from the beach above high water mark 
for the repairing of the highways of the parish, is 
bad as to such portion of the beach as is private 
property, being a custom of a profit d prendre in 
another man’s land. — P itts v. Kingsbkidge 
Highway Board (1871), 25 L. T. 195 ; 19 W. R. 
884. 

601. Prescription.] — P ad wick v. Knight, 

No. 598, ante. 

602. — — Persons Incapable of taking by 

grant.] — C onstable v. Nicholson, No. 599, ante. 

603. When Injunction granted — Irreparable 
mischief — Taking valuable stones.] — Injunction 

against trespass upon irremediable mischief, in 
nature of waste, on a bill by the lord of a manor, 
A his lessees against taking stones, having a 
peculiar value, found at the bottom of the sea 
within the limits of the manor. — C owper (Earl) 
v. Baker (1810), 17 Vcs. 128 ; 34 E. R. 50, L. 0. 

Annotation : — Consd. Lowndes v. Bet tie (1804), 3 New Rep. 
409. 

604. .] — Injunction before answer to 

prevent irreparable mischief, deft, having pre- 
viously established his right at law. — C halk v. 
Wyatt (1810), 3 Mer. 688 ; 30 E. R. 264, L. C. 

A nnoiafion : — Refd. Ripon v. HobiuT (1834), Coop, tcmjj. 
Brough. 333. 

605. .] — On an application for an 

injunction to restrain an alleged irreparable 
injury, by taking away stones from the seashore, 
the ct., considering that pltf. was most likely to 
suffer by its non-interference, granted the injunc- 
tion ; A although pltf.’s title was purely legal, A 
was not clearly made out, it refused to put him on 
the terms of bringing an action to try it, but 
merely gave him liberty so to do. — CLOWES v. 
Beck* ( 1851), 13 Beav. 347 ; 20 L. J. Ch. 505 ; 17 
L. T. O. y. 300 ; 51 E. R, 134 ; on appeal (1852), 
2 Do C. M. A <t. 731. 


Annotation : Refd. Const nblo r. Nicholson (1803), 14 C. B. 

N. S. 230. 

606. - Destruction of natural barrier.] 

It is the duty of the Crown to protect the realm 
from the inroads of the sea by maintaining the 
natural barriers, or by raising artificial banders ; 
A therefore no subject is entitled to destroy e 
natural barrier against the sea, A if the 
destruction of such natural barrier would cause an 
injury to a neighbouring landowner lie is entitled 
to an injunction to restrain it. 

In an action by the owner of a piece of land 
adjoining the foreshore an injunction was granted 
to restrain deft., the owner of the foreshore, from 
removing shingle therefrom so as to expose pltf.’s 
land to the inroads of the sea ; although the 
shingle was removed for sale in a natural A 
ordinary user of the land. — A.-G. v. Tomline 
(1880), 14 Ch. 1>. 58 ; 49 L. J. Ch. 377 ; 42 L. T. 
880 ; 41 J. P. 617 ; 28 W. R. 870, C. A. 


Annotations : — Expld. West Norfolk Formcis’ Manure C<> 
r. Arohdulo (J8»G), 10 g. B. I). 754. Apld. A.-G. <>i 
Southern Nigeria e. Holt (Liverpool), (1915J A. C. 599. 
Folld. Oanvoy Island Colors. v. Rreedy, [1922] 1 Ch. 179. 
Consd. Brighton Hovo Gas Co. v. Hovo Bungalows 
(J925), 8S J. )*. 01. Refd. Mussel h urgh Real Estate Co. 
r. Musselburgh Provost. 11995 j A. C. 491. Mentd. East 
8tonel»ouso District L. B. r. Willoughby (1902), 50 W. It. 


— Canvev Island Conks. v. 

Preedy, No. 568, ante. 

608. Liability to penalty — Offence against order 
of Board of Trade — Jurisdiction of justices.] — By 

an order of the Board of Trade made under 
Harbours Act, 1814 (c. 3 59), s. 14, as amended by 
Harbours Transfer Act, 1862 (c. 62), s. 16, the 
taking or removing of any shingle from the shores 
or banks of the sea at a certain place was 
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prohibited. Applt. , acting under instructions from 
the owner of the adjoining land, removed shingle 
from the foreshore at that place below ordinary 
high water mark, on to the foreshore above high 
water mark, where his men mixed it with cement 
to form concrete for the construction of a sea 
wall for the protection of the adjoining land. The 
portion of the foreshore from which the shingle 
was removed had formerly belonged to the land- 
owner, but the sea had encroached upon it. Upon 
an information charging applt. with an offence 
against the order, applt. contended that no offence 
had been committed, & claimed the right to take 
the shingle from one part of his property to 
another, <fc that, therefore, the justices’ juris- 
diction was ousted by a bond fide claim of right. 
The justices convicted applt. : — Held : an offence 
had been committed, <& the conviction was right. — 
Anderson v. Jacobs (11)05), 93 L. T. 17 ; 21 
T. L. II. 453, D. C. 


609. 


No. 029, post. 

610. 


.] — Burton v. Hudson, 


Who may take proceedings.] 

By an order of the Board of Trade under Harbours 
Act, 1814 (c. 159), the board prohibited the taking 
of shingle from the shores of the sea between certain 
points, <& for breach of the order sects. 14 & 21 
of the Act imposed a penalty, half of which was 
to go to the Crown half to the informer. An 
information under these sects, was laid against 
resp. for unlawfully taking sliingle in contravention 
of the order, it was expressed to be laid by R., 
surveyor for & behalf of the urban district council 
of S.’’ Justices having dismissed the information 
on the ground that the council could not sue for 
a penalty as a common informer, & that the 
information was not well laid by R. : — 1 1 eld : 
that R. could properly lay the information & take 
the proceedings for the recovery of the penalty. — 
Hake v. Smith (1911), 100 E. T. 41 ; 70 J. P. 71 ; 
10 L. G. R. 218 ; 22 Cox, C. C. 041, I). C. 


II. Right to Wreck. 

What is wreck.] — Sec Admiralty, Vol. I., pp. 
153-155, Nos. 014-010, 022-025 ; Shipping, 

Vol. XLI., pp. 818, 819, Nos. 0777-0780. 

Right of Crown to wreck.] — See Constitutional 
Law, Vol. XL, p. 588, Nos. 885-887. 

611. Right of subject to wreck— Presumption 
from long user — What evidence sufficient to rebut.] 
— Two allowances in eyre, X a judgment in tres- 
pass four hundred years since, are not conclusive 
evidence against usage for ninety-two years last 
past to have wreck of the sea. — Biddulph v. 
Arthur (1755), 2 Wils. 23 ; 95 E. R. 005. 

Grant of wreck.] — See Constitutional 

Law, Vol. XI., pp. 509, 572, Nos. 092, 723, 724. 

Right of lord of manor to wreck.] — See Copy- 
holds, Vol. XIII., pp. 23, 27, Nos. 171-178, 229, 
230. 

612. Right of grantee of wreck — Right of passage 
— Over land of another.] — The grantee of wreck 
has, of necessity, a right of way to it, over the 
land of another.— Anon. (1704), 6 Mod. Rep. 149 ; 
87 E. 11. 908. 

613. Over shore between high & low 

water mark.] — Dickens & Kemp v . Shaw, No. 558, 
ante. 

614. Property in goods stranded — Right to 

maintain trespass.] — The grantee of wreck has a 
special property in all goods stranded within his 
liberty, & may maintain trespass against a wrong- 
doer for taking them away, though such goods 


were part of the cargo of a ship from which some 
person escaped alive to land, & though the owners 
within a year & a day claimed & identified them ; 
& though the taking was before any seizure on 
behalf of the grantee. — Dunwich CoRPN. v. 
Steury (1831 ), 1 B. & Ad. S31 ; 9 L. J. O. 8. K. B. 
107 ; 109 E. R. 995. 


Sub-sect. 6. — Local Jurisdiction. 

615. Whether within boundaries of parish — Pre- 
sumption of extra-parochiality.] — The portion of 
land on the seashore between ordinary high water 
mark & ordinary low water mark may form part 
of the parish coming down to the shore ; but 
there is no prirnd facie presumption that it does 
so, &, in the absence of evidence that it does form 
part of the parish, it must be taken not to be part 
of it.— R. v. Musson (1858), 8 E. & B. 900 ; 27 
L. J. M. C. 100 ; 30 L. T. O. S. 272 ; 22 J. P. 009 ; 
4 Jur. N. 8. Ill ; 0 W. R. 246 ; 120 E. R. 336. 

Annotations : — Apld. Emblcton r. Brow'll (18G0), 3 E. & E. 

231 ; Ij>b\vich Dock Colors, v. St. Peter Ipbwidi Over- 
seers (1800), 7 B. Sc S. 310. 

616. .] — Bridgwater Trustees 

v. Bootle-cum-Linacre, No. 090, post. 

617. .] — An estuary or arm of the sea 

is primd facie extra-parochial ; but this presump- 
tion may he rebutted. — Ipswich Dock Comrs. v. 
St. Peter, Ipswich Overseers (1800), 7 B. & S. 
310 ; 30 J. P. 820. 

Annotations: — Refd. Bridgwater Trustees in Bootle cum 

Linacre Burveyorri (1800), 7 B. Sc S. 318 ; Swansea Harbour 

Trust cch r. Swansea Union Assmt. Com. (1007), 1 Konst. 

Hat. App. 2 , r > 0 . 

61 8. Property on seashore — Evidence- 

Assessment to poor rate.] — The circumstance that 
property situate on the seashore, between a sea- 
side town & the sea, has not been assessed to the 
poor’s rates of the parish in which the town is 
situate is very slender evidence of the property 
not being within the parish. — Pejkrott v. Bryant 
(1830), 2 Y. & C. Ex. 61 ; 0 L. J. Ex. Eq. 20 ; 100 
E. R. 312. 

619. Shore between ordinary high & low 

water mark.] — It. v . Musson, No. 015, ante. 

620. .] — Where the seashore forms 

the boundary of a parish, the poition of the shore 
between the high water mark of ordinary spring 
tides & that of medium tides is within the limits 
of the parish. Nuisances Removal Act, 1855 
(c. 121 ), s. 0, enacts that “ extra -parochial places ” 

“ having a population of Iosb than two hundred 
persons, shall, for the purpose of this Act, be 
attached to & form part of the adjacent place 
having the largest common boundary with the 
extra-parochial place ; <fc notice of vestry meet- 
ings for the election of a local authority, under 
& for the purposes of this Act, shall be given in 
such extra-parochial places, & the householders 
within such places may attend such vestry meetings 
& vote on such elections ” : — Held : where the 
sea shore forms the boundary of a jamah > the 
portion of the shore below the high water mark of 
medium tides is an extra-parochial place within 
this enactment. — R. v. Gee (1860), 1 E. & E. 1008 ; 
28 L. J. Q. B. 298 ; 33 L. T. O. 8. 183 ; 23 J. P. 
374 ; 5 Jur. N. 8. 1348 ; 7 W. R. 528 ; 120 E. R. 
1211. 

621. Shore between high water mark of 

spring tides & that of medium tides.] — K. v . Gee, 
No. 020, ante. 

Pier extending into sea — For purpose of 

rating.] — See Rates & Rating, Vol. XXXVIII., 
p. 512, Nos. 002, 003. 

622. Whether within jurisdiction of local board 
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of health.] — The Blackpool Improvement Act, 
1854, empowered the local board from time to 
time to make bye-laws “ for, amongst other 
purposes, fixing the stands of hackney carriages 
& animals.” Bye-laws were duly made under 
the provision of the Act : the fifth was “ that the 
several places in the district where painted boards 
shall from time to time be placed by the local 
board of health to distinguish them as stands, shall 
be the stands for such number of carriages,” etc. : 
— Held : the jurisdiction of the local board 
extended to the sands between high & low water 
mark. — Blackpool Local Board of Health v. 
Bennett, Same v. Kenyon (1859), 4 H. & N. 127 ; 
23 J. P. 198 ; 7 W. R. 382 ; 157 E. R. 784 ; sub 
nom. Bennett v . Blackpool Local Board of 
Health, Kenyon v. Same, 28 L. J. M. C. 203 ; 
32 L. T. O. S. 299. 

Annotation : — Mentd. II. v. Lundie (1861), 31 L. J. M. C. 

157 . 


Sub-sect. 7. — Defences against Encroach- 
ment of Sea. 

A. In General. 

623. Duty of Crown to protect — By maintenance 
& creation of barriers.] — A.-(L v. Tomline, No. 
606, ante . 

624. Grant of licence to reclaim land.] — 

A. -Cx. of Southern Nigeria v. Holt (John) & 
Co. (Liverpool), Ltd., No. 491, ante. 

625. Right to erect defences — To protect own 
property — Effect on neighbouring lands.] — Persons 
occupying lands adjoining the sea may erect such 
defences as are necessary for the preservation of 
their own lands although such erections may render 
it necessary for their neighbours to do the like. — 
R. v. Pagiiam Sussex Sewers Comks. (1828), 8 

B. & 0. 355 ; 2 Man. & Ry. K. B. 468 ; 108 E. R. 
1075 ; sub nom. R. v. Bognor Sewers Com its., 6 
L. J. O. S. K. B. 338. 

Annotations : — Distd. K. v. TralYord (1831), 1 B. <8: Ad. 874. 

Apld. Smith v. Kenrick (1 840), 7 <\ B. 51.'). Cousd. A. -CL 

t\ Lonsdale (1868), L. It. 7 Eq. 37 7. Apld. Whalley v. 

L. & Y. lty. (1881), 13 Q. B. I). 131 ; Maxoy Drainage 

Board v. G. N. Ry. (1012), 106 L. T. 420; Gerrard r. 

Crowe, f 1021 ] A. C. 395. Retd. Ilud.soii r. Tabor (1 877), 

2 Q. B. D. 200 ; Lagan Navigation Co. v. Lambeg Blcuch- 

ing. Dyeing & Finishing Co., [10271 A. C. 226. 

626. Acquisition of easement over 

lands of another.] — Philpot v. Bath, No. 567, 
ante. 

627. Liability for destruction of natural barriers 
— Removal of shingle — Prohibition by Board of 
Trade — Extent of order.] — Where, by an order of 
the Board of Trade, the limits of the port of Hull 
were extended & defined, & the sea between 
Flamborough Head & Spurn Point was placed 
within them, & persons were prohibited from 
taking ballast or shingle from certain parts of the 
shore so extended as the port of Hull : — Held : 
a person so taking ballast or shingle from such parts 
was guilty of an offence within Harbours Act, 
1814 (c. 159), s. 14. — Nicholson v . Williams 
(1871), L. R. 6 Q. B. 632 ; 40 L. J. M. C. 159 ; 24 
L. T. 875 ; 36 J. P. 165 ; 1 Asp. M. L. C. 67 ; sub 
nom. R. v . Kinoston-upon-Hull JJ., Nicholson 
v. Williams, 19 W. R. 973. 

628. Effect of bond fide claim 

of right.] — Anderson v. Jacobs, No. 608, ante. 

029 , .] — Sect. 14 of the 

Harbours Act, 1814, as amended by s. 15 of the 
Harbours Transfer Act, 1862, provides that no 


erson shall take any shingle from the shore of any 
arbour, from which the Board of Trade shall by 
order prohibit the taking of shingle, upon pain of 
forfeiting for every such offence the sum of £10 ; 
and s. 28 provides that nothing in the Act shall 
take away any right of property possessed by any 
person in the shores of a harbour. 

The Board of Trade, by order, jirohibited the 
taking of shingle from a part of the shore of a 
harbour, of which shore resp. was the owner. 
Ilesp. subsequently removed shingle from the 
shore, & proceedings were taken against him in a 
ct. of summary jurisdiction under Harbours Act, 
1814 (c. 159), s. 14, for the recovery of the penalty. 
Resp. contended before the justices that he had 
acted under a bond fide claim of right as owner of 
the shore, & the justices, without considering the 
question whether the fact of ownership afforded 
any defence to proceedings under sect. 14, dis- 
missed the information on the ground that, a 
bond fide claim of right having been raised, their 
jurisdiction was ousted : — Held : the decision of 
the justices was right. — Burton v. Hudson, 
[1909] 2 K. B. 564 ; 78 L. J. K. B. 905 ; 101 L. T. 
233 ; 73 J. P. 401 ; 25 T. L. R. 641, D. C. 

.] — See , also. Sub-sect. 5, G., ante. 

Vesting of property In Commissioners of Sewers.] 
— See Sewers <fe Drains, Vol. XIJ., pp. 52, 53, 
Nos. 381-384. 

Right of way along sea wall.] — See Highways, 
Vol. XXVI., p. 292, No. 236. 

B. Liability to Repair Sea Wall. 

630. Who liable to repair — Lessee.] — G riffin 

v. (1564), Dal. 70 ; 123 E. R. 281 ; sub nom. 

Anon., Moore, K. B. 62, 73 ; Keil. 206. 

Annotation : —Reid. Keighley’s Case (1610), 10 Co. Rep. 

139 u. 

631. Person becoming owner of lands — 

After commission of inquiry as to liability.] — By 

Sewers Act, 1833 (c. 22), s. 13, after reciting that 
doubts had arisen as to whether a presentment of 
a jury is not necessary on each & every occasion 
to repair defences & works within the jurisdiction 
of Oomrs. of Sew ers, it is enacted, “ that whenever, 
under any commission now in force, or which shall 
hereafter issue, a jury shall have found & pre- 
sented that any person, body politic or corporate, 
is or are liable to & ought to maintain & repair, 
or contribute to the maintenance & repair of, any 
defence, walls, bank, sewer, or other work within 
the jurisdiction of the Oomrs. of Sewers acting 
under or by virtue of such commission, in respect 
of any lands, tenements, or common of pasture, 
or profit of fishing, it shall not afterwards, during 
the continuance of such commission, be necessary 
to inquire by jury, & obtain a presentment upon 
any subsequent wants of amendment & reparation 
of the same defences, etc. ; but such person, body 
politic or corporate, so presented as aforesaid, & 
the owners & occupiers for the time being of such 
lands, etc., shall be liable from time to time to 
maintain, repair, etc., such defences, etc., accord- 
ing to such presentment ; & it shall be lawful for 
the said Oomrs. to decree, & order & direct, the 
same to be maintained & repaired by such person, 
body politic or corporate, from time to time during 
the continuance of such commission accordingly ” : 
— Held : under this sect, no order, in respect of 
repairs, could be made upon a person who became 
owner of lands subsequently to the date of the 


PART II. SECT. 3, SUB-SECT. 7 - A. 

p. IAdbility for destruction of natural 
barriers .}— 1 To destroy wilfully a natural 

J. — VOL. XLIV. 


barrier against the incursions of the 
sea, so as to occasion damage to neigh- 
bouring lands is a nuisance, in re- 
spect of which there is jurisdiction 


to grant an injunction & damages. — 
Holien v. Tipping, [1915] 1 I. R. 210. 
— IR. 
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commission, A who, consequently, had not been 
presented by a jury as the person liable thereto. — 
R. v. Warton (1862), 2 B. A S. 719 ; 31 L. J. Q. B. 
265 ; 27 J. P. 37 ; 9 Jur. N. S. 325 ; 121 E. R. 
1239. 

Annotation: — Apld. Fobbing Sowers Comrs. v. It. (1886), 

11 App. Cue. 449. 

632 . - — Mortgagor In possession by tenant.] — 

At a general ct. & session of sewers, the jurors 
presented that deft. A those whose estate he had 
in certain messuages, lands, etc., from time whereof 
the memory of man runneth not to the contrary, 
by reason of their tenure of the said messuages, 
lands, etc., had been used to repair, A of right 
ought to have repaired, etc., a certain sea bank ; 
that the sea bank, through the neglect & default 
of deft., A for want of being kept by him in due 
A sufficient repair was out of repair, etc., A that 
deft., by reason of his tenure, etc., ought, at his 
costs A charges, to repair the same, etc., & that 
such costs A charges would amount to the sum of 
£26 10s. Deft, traversed the presentment, A 
upon issue joined was found guilty. The ct. then 
imposed a charge upon deft, of £26 10.9., being the 
amount found by the jury to be the cost of repair 
of the sea bank, & ordered him to pay to the 
general expendit-or that sum, the same having 
been expended by him in the repairs of the sea 
bank. No notice had been given to deft, to do 
the repairs as provided by Sewers Act, 1833 (c. 22), 
s. 15. Deft, was a mtgor. in possession by his 
tenant, & in receipt of the rents & profits :—Held : 
the proceedings were regular, A might be supported 
under the provisions of 23 lien. 8, c. 5 ; they were 
properly instituted against deft. -R. v. Barer 
(1867), Ij. K. 2 Q. B. 021 ; 36 L. J. Q. B. 242 ; 31 
J. P. 692 ; 15 W. R. 1144. 

033 . Purchaser of land — Land subject to 

covenant to repair.] — The purchaser of lands 
situate below the level of the sea is bound to 
inquire how all walls necessary for the protection 
of his property against the encroachments of the 
sea are maintained. Lands situate below the level 
of the sea in Broomhill Level, Guildford Level, & 
Walland Marsh, were, previously to 1794, held 
in undivided shares. In that year these lands 
were partitioned by a deed containing a covenant 
that the expense of keeping A maintaining the 
walls A gutts of A belonging to the lands thereby 
divided, should be borne by the owners thereof, 
A should be payable out of the said lands by an 
acre scot : — Held : purchasers of parts of the lands 
in Guildford Level A Walland Marsh, who had no 
actual notice of the covenant, were nevertheless 
bound thereby, A there was jurisdiction in equity 
to deal with the case. 

Declaration that defts. were liable to contribute 
to the repair of a sea wall along the sea boundary 
of Broomhill Level, with consequential relief, 
although defts. were also liable to contribute to 
the maintenance of sea walls along the boundaries 
of the levels in which their lands were situated ; 
semble : the covenant was one which would run 
with the land, although the assigns of the cove- 
nantors were not named. — Morland v. Cook 
(1868), L. R. 6 Eq. 252 ; 37 L. J. Ch. 825 ; 18 
L. T. 496 ; 16 W. R. 777. 

Annotations : — Distd. Hudson v. Tabor (187G), 45 L. J. Q. JL 

190. Consd. Austorberry v. Oldham Corpn. (1885), 29 

Ch. D. 760. Refd. Allen v. Seckham (1879), 11 Ch. D. 

790 ; Haywood v. Brunswick Bldg. Soc. (1881), 8 Q. B. 1). 

403. 

634. Extent of repair — New wall only if neces- 
sary.] — When an old wall by the violence of the 
water, is broken down, another wall, in case of 


inevitable necessity, may be made to defend the 
level. But if the danger may be avoided by the 
reparation of the old wall, a new one ought not to 
be erected. — Isle of Ely Case (1009), 10 Oo. Rep. 
141 a; 77 E. R. 1139. 

Annotations: — Consd. Hudson v . Tabor (1877), 2 Q. B. D. 
290. Refd. II. v. Hampden (1637), 3 State Tr. 826 ; 
Ramsey v. Nornabell (1840), 11 Ad. & El. 383. Meiltd. 
Soady v. Wilson (1835), 4 Nov. & M. K. B. 777 ; Emmerson 
v . Saltmarshe (1837), 7 Ad. & El. 260 ; Neave v. Wrathor 
(1842), 7 Jur. 168. 

635. How liability arises — Prescription.] — If one 

is bound by prescription to repair a wall, etc., 
against the flowing of the sea, A there is no default 
in him, but by reason of the sudden A unusual 
increase of water the wall is broken, the Comrs. of 
Sewers ought to tax all who hold lands or tene- 
ments, or common of pasture, etc., or have or may 
have any loss, damage, etc., according to the 
quantity of their lands. — Keighley’s Case (1609), 
10 Co. Rep. 139 a ; 77 E. R. 1136. 

Annotations : — Consd. Nitro-Phosphate & OdaniH Chemical 
Manure Co. v. London & Ht. Katherine Docks Co. (1878), 
9 Ch. D. 503. Apld. Fobbing Sewers Comrs. t\ It. (1886), 
11 App. Cas. 449. Refd. R. v. Hampden (1637), 3 State 
Tr. 826 ; Soady v. Wilson (1835), 3 Ad. <$r El. 248 ; R. r. 
Leigh (1839). 10 Ad. & El. 398 ; Hudson v. Tabor (1877), 

636 . B ^Lj 1 .1— Anon. (1654), Sty. 418; 82 

E. It. 826. 

637. Walls destroyed by extraordinary 
tempest.] — A landowner may be liable, by pre- 
scription, to repair sea walls, though destroyed 
by extraordinary tempest ; A therefore, on pre- 
sentment against such owner, for suffering the 
walls to be out of repair, it ought not, in point of 
law, to be left as the sole question for the jury, 
whether the walls were in a condition to resist 
ordinary weather A tides ; but it is a question, 
to bo determined on the evidence, whether the 
proprietor was bound to provide against the effects 
of ordinary tempests only, or of extraordinary 
ones also. — R. v. Leigh (1839), 10 Ad. A El. 398 ; 
2 Per. A Dav. 357 ; 113 E. R. 152. 

Annotations : — Expld. Fobbing Sowers Comru. v. R. (1886), 
11 App. Cas. 449. Mentd. It. v. Bedfordshire (1855), 1 
Jur. N. S. 208 ; R. v. Duncan (1881), 41 L. T. 521. 

638. .] — A. was a frontager in a 

level on the Essex shore of the Thames under the 
jurisdiction of Comrs. of Sewers. An ancient sea 
wall protected the level against incursions of the 
sea. There was evidence proving a prescriptive 
liability on the frontagers in the level to maintain 
A repair the portions of this wall respectively 
fronting their lands. Part of the wall in front of 
A.’s land was destroyed by an extraordinary storm 
A high tide. This part of the wall was previously 
in good repair A in a proper condition to resist 
the flow of ordinary tides A the force of ordinary 
storms : — Held ; in the absence of evidence that 
the prescriptive liability of the frontagers extended 
to the repair of damage caused by extraordinary 
violence of the sea, the liability to repair the 
damage thus caused to the wall fell not upon A. 
but upon the whole of the level. — F obbing Sewers 
Comrs. v. R. (1880), 11 App. Cas. 449 ; 56 L. J. 
M. C. 1 ; 51 J. P. 227 ; 34 W. R. 721 ; 2 T. L, R. 
750 ; sub nom. Fobbing Sewers Comrs. v. 
Abbott, 55 L. T. 493, H. L. ; affq. S. C. sub nom . 
R. v. Essex Sewers Comrs. (1885), 14 Q. B. I>. 
501, C. A. 

Annotations: — Consd. North r. Walthamstow IT. O. (1898), 
67 L. J. Q. B. 972. Apld. Baker r. Parry (1905), 3 L. G. It. 
081. 

639. Finding of jury.] — R. v . Baker, 

No. 632, ante . 

640. Sufficiency of evidence of pre- 

scriptive liability.] — The pltf. was the occupier of 
land A deft, the owner of adjoining land, both 
fronting to a creek communicating with the sea. 
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It was necessary for the protection of his land that 
each person having land fronting the creek should 
maintain a sea wall to keep out the high tides, & 
such sea wall had been maintained along the creek 
time out of mind. Pltf.’s wall was continuous 
with defts., & the level of deft.’s land was higher 
than that of pltf.’s. It became necessary from 
time to time to put fresh materials on the top of 
the walls to keep them up to the proper height ; 
deft, had neglected so to top his wall, & owing to 
an extraordinary high tide, the water flowed over 
his wall, & so from deft.’s land on to pltf.’s land 
doing considerable damage : — Held : (1) the mere 
fact that each frontager had always maintained 
the wall in front of his land, & no one had thought 
it necessary to erect a wall to protect his land from 
the water which might come from his neighbour’s 
land, was not sufficient evidence to establish a 
prescriptive liability on the part of deft, to main- 
tain the wall for the protection of the adjoining 
landowners ; (2) by the common law apart from 
prescription, no such liability was cast on deft., 
as a frontager. — Hudson v. Tabor (1877), 2 
Q. B. D. 290 ; 40 L. J. Q. B. 403 ; 30 L. T. 492 ; 
42 J. P. 20 ; 25 W. R. 740, C. A. 

Annotations: — As to (1) Apld. A.-G. v. Tomlino (1880), 14 

Oh. D. 08. Distd. L. & N. W. lly. v. Fobbing Levels 

Sowers Comrs. (1890), 00 L. J. Q. B. 127. Apld. Bundle 

v. Hoarlo, [1898] 2 Q. B. 83. 

641 . Liability attaches to all parts of 

land.] — (l) Where an onerous liability has been 
asserted & submitted to for a long series of years, 
although the evidence begins well within modern 
times, anything not manifestly absurd which 
will support & give a legal origin to such a custom 
will be presumed. Therefore, a liability to repair 
a sea wall submitted to since 1818 ought to be 
presumed to have a legal origin. 

(2) Where a farm has been subject rationc 
tcnur<v to repair a sea wall, such liability attaches 
to every part of the land comprising the farm, 
though the farm lias been sold & has become 
vested in several different purchasers. — London 
& North Western Ry. Co. v. Fobbing Levels 
Sewers Comrs. (1890), 00 L. J. Q. B. 127 ; 75 
L. T. 029 ; 41 Sol. Jo. 128, I). C. 

642. Crown grant to corporation — Acquittal 

of part of rent on corporation repairing wall.] — 
Where the Crown granted a borough in fee farm 
to a corpn., <fc acquitted them of a part of the rent, 
willing that they should repair the banks, mounds, 
seashores, & pier within the same : — Held : an 
action lay against the corpn. at the suit of an 
individual, whose house had been injured by the 


sea in consequence of the neglect of the corpn. to 
repair the seashore &; mounds. — Lyme Regis 
Corpn. v. Henley (3834), 1 Bing. N. C. 222 ; 8 
Bli. N. S. 690 ; 2 Cl. & Fin. 331 ; 1 Scott, 29 ; 
131 E. R. 1103, n. L. ; affg. (1832), 3B.& Ad. 77 ; 
affg. S. C. sub nom. Henly v. Lyme Corpn. (1828), 
5 Bing. 91. 

Annotations : — Apld. Nicholl v. Alien (1862), 1 B. & S. 934. 

Consd. Young v. Davis (18G2), 7 H. & N. 760. Apld. 

Esher & Tho Pitt, oils U. D. G. v. Marks (1902), 71 L. J. 

K. B. 309. Reid. R. v. Booby (1839), 3 ,1. P. 241 ; 

M'Kinnon v. Penson (1853), 8 Exeh. 319 ; Parsons v. 

St. Matthews, Bethnal Green Vestry (1867), 37 L. J. G. P. 

62 ; Winch v. Thames Conservators (1872), L. R. 7 O. P. 

458 : Hudson v. Tabor (187 7), 2 Q. B. I). 290 ; A.-G. v. 

Tomline (1879), 12 Ch. D. 214 ; Bathurst Borough v. 

Macphorson (1879), 4 App. Gas. 250; Simpson v. A.-G., 

[1904] A. G. 476. Mentd. Wilkes v. Hungerford Market 

Go. (1835), 2 Bing. N. G. 281 ; Cano v. Chapman (1836), 

6 L. J. K. B. 49 ; Re Royal British Bank (1857), 29 

L. T. O. S. 148 ; Liverpool Borough Bank v. Eceles 

(1859), 4 H. & N. 139 ; Gibson v. Preston Corpn. (1870), 

L. R. 5 Q. B. 218. 

643. Covenant — In deed of partition.] — 

Morland v. Cook, No. 633, ante . 

644. Liability for cost of repair — Levying rate — 
“ Houses, shops & farm buildings *' — Whether aero- 
drome included.] — By the East Lancing Sea 
Defence Order, 1913, confirmed by a private Act, 
the owners of certain properties wore made rate- 
able to a sea defence rate, & the Order provided 
that the rate on “ houses, shops, & farm build- 
ings ” should be lower than that on land. Applts. 
were the owners of an aerodrome within the rate- 
able area, <fc in the aerodrome there were certain 
hangers used for the housing of aeroplanes & 
capable of use for their construction & repair. The 
hangers contained no lavatories or sleeping 
accommodation : — Held : in view of tho object 
of the Order & of the context in which the word 
“ houses ” occurred it was not confined to dwelling- 
houses, but included the hangers & therefore they 
were rateable at the lower rate. — B. Aerodrome, 
Ltd. v. Dell, [1917] 2 K. B. 380 ; sub nom. 
Brighton -Shoreham Aerodrome, Ltd. v. Dell, 
86 L. J. K. B. 1331 ; 117 L. T. 272 ; 81 J. P. 205 ; 
33 T. L. R, 375 ; 15 L. G. R. 609, D. C. 

Right to deduct cost for Income tax 

purposes.] — See Income Tax, Vol. XXVIII., 
p. 10, No. 47. 

.]-— See Sewers & Drains, Vol. XLI., 

p. 62, Nos. 449-456. 

Failure to repair highway — Highway damaged 

by sea.] — See Highways, Vol. XXVI., pp. 371- 
373, Nos. 964, 983. 

Wall fronting tidal navigable river.] — See Nos. 
675, 676, post. 
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Sect. 1. — IN GENERAL. 

645. Cleansing river — Liability to cleanse — Ad- 
joining proprietor of land not liable.] — Bridges 
Repair Case (1609), 13 Co. Rep. 33 ; 77 E. R. 

1442 . 4 

Annotation : — Refd. Paine v. Partrich (1691), Garth. 191. 

646 . Statutory power to cleanse — No power 

to make passage to wharf implied.] — An Act of 

Parliament, authorising persons to repair & 
cleanse a navigable river, does not authorise them 


to make a passage to a new wharf on the river. — 
Partheriche v . Mason (1774), 2 Chit. 658. 

647. No powers as occupiers of land 

used for navigation.] — Where an Act of Parlia- 
ment, passed for the purpose of making navigable 
a natural river, does not vest in the undertakers 
of the navigation the bed of the river, but gives 
them for that purpose a mere privilege of scouring 
& cleansing it, they are not occupiers of the land 
used for the navigation, but have a mere easement 


PART III. SECT. 1. L — CAN. v. Husband, Kennedy v. Ellison 

q. Rights of Dominion & Pro - r. Right to build boat houses above C.), [1923] 1 D. L. R. 1069. — CAN. 

vinces 1 — Re Jurisdiction over Pro- low water mark — To protect riparian t. Damage to banks by operations 
vincial Fisheries (1896), 26 8. G. 11. privilege against trespass.) — Kennedy of river trustees — Right of riparian 
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Waters and Watercourses. 


Sect. 1 , — In general . Sect . 2 : Sub-sect. 1.] 

in it (Bayley, J.). — K. v . Aire & Calder Naviga- 
tion Co. (1829), 9 B. & C. 820 ; 4 Man. & Kv. K. B. 
728 ; 2 Man. A By. M. C. 442 ; 8 L. J. O. S. M. C. 
9 ; 109 E. R. 305. 

Annotations : — Reid. Halkyn District Mines Drainage Co. 

v. Holywell Union Assrat. Com. (1893), 69 L. T. 112 ; 

Swansea Harbour Trustees v. Swansea Union AsBmt. 

Com. (1907), 1 Konst. Rat. App. 250. Mentd. Williams 

v. Jones (1829), 5 Man. & Ry. K. B. 3 ; M. S. & L. Ry. v. 

Doncaster Union Assmt. Com. (1893), 69 L. T. 350. 

048. Damage to adjoining land — 

Liability for compensation.] — Under the Middle 
Level Acts, 1810 to 1874, comrs. were appointed 
to cleanse, scour, A improve certain rivers A 
drains. By sect. 32 of Middle Level Act, 1810, it 
was provided that the mud, etc., taken out of the 
rivers, etc., should in all cases where the rivers, 
etc., were not embanked “ be laid in such place 
as the comrs. in their discretion shall think proper,” 
& by sect. 59 the comrs. were empowered to enter 
upon the lands of any person adjoining or near to 
any of the rivers, etc., “ to take A dig earth there- 
from A to do such other acts as may be necessary 
to carry into effect the purposes of this Act, making 
satisfaction to the party or parties injured 
thereby.” 

The comrs. deposited large quantities of mud 
A sullage on the adjoining lands taken from 
certain livers, the owners of which claimed com- 
pensation for the injury caused to their lands by 
such deposit: — Held: (1) in the case of a river 
that was not embanked, sect. 42 did not give the 
comrs. power to enter compulsorily upon lands 
which did not belong to them & deposit mud A 
sullage thereon without paying compensation, 
but merely gave them power to put such mud A 
sullage on such place that they in their discretion 
thought proper, provided they had power to lay 
the mud & sullage in such a place ; (2) under 
sect. 59 they had power to lay the mud & sullage 
on the adjoining lands upon making satisfaction 
to the party or parties injured thereby, provided 
that what they did was to carry into effect the 
purposes of the Act . — Re Moulton & Middle 
Level Comrs. (1907), 97 L. T. 391 ; 71 J. P. 402 ; 

5 L. G. B. 901. 

649. Power to commissioner to make 

directions as to cleansing — Directions to surveyor 
of highways.] — An inclosure Act provided that the 
comr. should set out such watercourses as he 
should think proper, & should order A direct by 
whom A at whose expense such watercourses 
should be repaired & cleansed. The Act further 
provided that the comr. should assign land for 
the getting of materials for repairing public roads. 
The comr., in pursuance of such Act, by his award 
appointed certain roads to be set out, A awarded 
to the surveyor of highways land for the getting 
of materials for the repair of public roads. He 
further ordered that a watercourse should be 
made, A directed that such watercourse should 
for ever thereafter be repaired A cleansed by the 
surveyor of highways for the time being, the 
expenses attendant upon such repairing A cleansing 
to be paid out of a rate to be made for the repair 
of highways in the township : — Held ; it was 
within the jurisdiction of the comr. to order the 
surveyor of highways to repair A cleanse the water- 
course A to raise the expenses of so doing by means 
of a rate. — A.-G. v. Tam worth Bubal District 
Council (1901), 85 L. T. 190. 


050. Right to build bank — To prevent river 
flooding own land — Bank causing flood on lands of 
another owner.] — Menzies v . Breadalbane, 
No. 218, ante . 

651. .] — Bickett v . Morris, No 

05, ante. 

652. - -.] — Applt. A resps. owned 

lands upon opposite sides of a river. When the 
river was in flood A rose higher than its bank 
some of the flood w’ater used to flow over resps.’ 
land, ultimately finding its way back to the river. 
Resps. erected an embankment from a point on 
their land about half a mile from the river 
diagonally to its bank, with the object of protect- 
ing their lands behind the embankment. The 
water flowing over applt.’s land in time of heavy 
flood was thereby increased. Applt. sued resps. 
for damages A an injunction. It was not proved 
that any flood channel was obstructed, or existed, 
or that there was any ancient or rightful course 
for the flood waters across resps.’ land : — Held : 
the action could not be maintained. — Gerrard 
v. Crowe, [1921] 1 A. C. 395 ; 90 L. J. P. C. 42 ; 
124 L. T. 480 ; 37 T. L. R. 110, P. C. 

Annotation : — Reid. La pun Navigation Co. r. Lombeg 

Bleaching, Dyeing & Finishing Co., LI 927] A. C. 226. 

653. Right to build Jetty — In alveus of river — 
Damage caused to opposite riparian proprietor.] — 

An information A bill was filed by pltf., a riparian 
proprietor on a tidal navigable river, to restrain 
deft., an opposite riparian proprietor, from con- 
structing a jetty in the alveus of the river so as to 
injure pltf.’s property A interfere with the naviga- 
tion : — Held : ( 1 ) a riparian proprietor had no 

greater right to use the alveus of a tidal than a 
non-tidal river, A although pltf. had proved no 
serious injury to his property, he was entitled to 
an injunction ; (2) the suit being by information 
A bill was properly framed in respect of the private 
A public wrong complained of. — A.-G. v. Lonsdale 
(Earl) (1808), L. R. 7 Eq. 377 ; 38 L. J. Ch. 335 ; 
20 L. T. 04. 

Annotations : — As to (1) Reid. A. -CL r. Terry (1873), 9 Oh. 

App. 425, n. : Orr Ewing v. Oolquhonn (1877), 2 App. 

Our. 839 ; La\ve« v. Turner Sc Frero (1892), 8 T. L. R. 584. 

Building over river — Building regulations.] — 

See Public Health, Vol. XXXV1IL, p. 187, 
No. 255. 

Power to alter course of river — Power of com- 
missioners of sewers.] — See Sewers A Drains, 
Vol. XLI., p. 51, No. 373. 

Liability of navigable rivers to be rated.] — See 

Rates A Rating, Vol. XXXVIII., pp. 510, 511, 
Nos. 043-040. 


Sect. 2. - TIDAL NAVIGABLE RIVERS. 

Sub-sect. 1. — In General. 

054. What is a tidal navigable river — Flux & 
reflux of tide — Creek.] — Case against a corpn. for 
not repairing a creek into which the tide of the sea 
flowed A reflowed, but not saying it was a navigable 
river, as from time immemorial they had been 
used, the action lies, though no special damage be 
stated.- — Lynn Corpn. v. Turner (1774), 1 Cowp. 
80 ; 98 E. R. 980. 

Annotations : — Consd. R. v. Montague (1825), 4 B. & C. 598. 
Apld. Sim K Buk v. Ang Yong Huut, 11923] A. C. 429. 
Refd. Lyme Ilcgis Corpn. r. Henley (1834), 1 Bing. N. C. 
222 ; Ilehostcr v. Raishleigh (1889), 61 L. T. 477. 

655. .] — (1) The flux A reflux of 

the tide is primd facie evidence of a navigable river. 


owner to compensation.) — Clyde Navi- 
gation Trustees v. Blantyre (Lord) 
H 883), 10 1L (Ct. of Sees.) 910; 20 
Sc. L. R. 623.— SCOT. 


PART III. SECT. 2, SUB-SECT. 1. 

a. llights of riparian owner. ] — 
There is no difference between the laws 
of the Province of Quebec & those of 


England in respect to the rights of 
riparian owners to the waters of float- 
able streams flowing past their lands. — 
Tanquay v. Price (1906), 37 S. C. R. 
657.— CAN. 
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(2) On a question whether a creek be a navigable 
river or not, instances of persons going up it, for 
the purpose of cutting reeds, & on parties of 
pleasure, without the consent of the person 
claiming exclusive property in the creek, are 
evidence sufficient for the jury to presume it a 
public river. — Miles v. Rose (1814), 5 Taunt. 705 ; 
1 Marsh. 313 ; 128 E. R, 808 ; subsequent pro- 
ceedings sub nom . Rose v . Miles (1815), 4 M. & S. 
101. 

Annotation : — As to (1) Reid. XI. v. Montague (1825), 4 

B. & C. 598. 

056. - .] — (1) A public right of 

navigation in a river or creek may be extinguished 
either by an Act of Parliament or writ of ad quod 
damnum & inquisition thereon, or under certain 
circumstances by comrs. of sewers, or by natural 
causes, such as the recess of the sea or an accumu- 
lation of mud, etc. 

(2) Every creek or river into which the tide 
flows is not on that account necessarily a public 
navigable channel, although sufficiently large for 
that purpose. — R. v. Montague (1825), 4 B. & C. 
598 ; 0 Dow. & Ry. K. B. 010 ; 3 Dow. Ry. M. C. 
292 ; 4 L. J. O. S. K. B. 21 ; 107 E. R. 1183. 

Annotations: — As to (1) Reid. Colchostor Corpn. v. Brooko 

(1845), 7 Q. B. 339 ; Williams v. Eyton (1858), 2 H. & N. 

771 ; Freeman v. Tottenham & Hampstead Junction Ry. 

(18G5), 11 L. T. 702. As to (2) Reid. Iichostcr v. Raish- 

leigh (1889), 61 L. T. 477 ; Sim E. Bak v. Ang Yong 

Huat, [1923] A. C. 429. 

657 . .] — (l) The flowing of the 

tide is strong primd facie evidence of the existence 
of a public navigable river, but whether particular 
water is or is not of that character depends upon 
the situation A nature of the channel. 

(2) Not every ditch or cutting forms part of 
the public navigable' river, even though it is large 
enough to admit of the passage of a boat. 

(3) The question is one of degree, & is for the 
jury, having regard to all the facts. 

A tidal creek was formed by the water of a 
tidal river filling excavations made owing to clay 
having been dug from land adjoining the rver «fc 
formerly dry ; it was used by boats in connection 
with working the clay, but there was no evidence 
that it was used by the public as a waterway, nor 
was it likely to be so used : — Held : t he creek was 
not part of a public navigable river. — S im E. Bak 
v. Ang Yong Huat, [1923J A. C. 429 ; 92 L. J. 
P. <J. 130 ; 129 Li. T. 72, P. C. 

658 . Prima facie evidence that river 

navigable.] — Miles v. Rose, No. 055, ante. 

659 . .j — (j) A creek or arm of the 

sea, in order to be navigable, in the legal sense of 
the term, must be affected by the ebb & flow of 
ordinary or mean tides. 

(2) The circumstances that it can be traversed 
by small boats does not make navigable a creek 
which is not so affected. — I lchesteh (Earl) v. 
Raishleigh (1889), 01 L. T. 177 ; 38 W. R. 104 ; 

5 T. Li. R. 739. 

060. Situation & nature of channel.] — 

Sim E. Bak v. Ang Yong Huat, No. 057, ante . 

661. Cut made to aid navigation.]— By 

statute, reciting that the river Witham was 
formerly navigable for lighters, boats, etc., from 
Lincoln to the sea, but that, by sand & silt brought 
in by the tide, the outfall had been greatly ob- 
structed & was in a great measure stopped up, 
whereby trade & commerce had decayed, powers 
were given to comrs. for the purpose of restoring 
the navigation ; & they were authorised, in order 
for the carrying on & effecting the navigation, to 
make a new cut through lands adjoining the river, 
not vested in the comrs. ; & the navigation so 
made was to be open to all subjects of the realm, 


paying certain tolls. The comrs. were also em- 
powered, by this & another Act, under certain 
regulations, to build bridges. The cut was made, 
& a more direct channel thereby created, through 
which the waters of the Witham passed to the sea. 
A co., in whom the powers of the comrs. after- 
wards became vested by statute, built a bridge, 
not according to the regulations, & occupying, to 
some extent, the bed of the new cut. On indict- 
ment against them for a nuisance to the river 
as a public highway, the jury found specially that 
the co. were guilty of building the bridge, but that 
it did not obstruct the navigation. On motion to 
enter the verdict for defts. : — Held: (1) the cut 
was a public navigable river, the obstruction of 
which was an indictable offence ; (2) building a 
bridge partly in the bed of a navigable river is not 
necessarily a nuisance ; the question whether in 
fact it be so or not in a particular instance, is for a 
jury : & the verdict here, negativing actual 

obAruction, was, in effect, an acquittal. — R. v. 
Betts (1850), 10 Q. B. 1022 ; 19 L. J. Q. B. 531 ; 
15 L. T. O. S. 182 ; 4 Cox, C. C. 211 ; 14 J. P. Jo. 
318 ; 117 E. R. 1172. 

Annotations: — As to (2) Consd. A.-O. r. Lonsdalo (1868), 
L. R. 7 Eq. 377. Reid. R. i'. United Kingdom Electric 
Telegraph Co. (1862), 6 L. T. 378; Edgwaro Highway 
Board v. Harrow District Gas Co. (1874), 44 L. J. Q. B. 1 ; 
The Carlgarth, The Otarama, [1927] P. 93. 

662. Hlckling Broad.] — Micklethwait v . 

Vincent, No. 842, post. 

663. Ability to take boats.] — Ilchester 

(Earl) v. Raishleigh, No. 059, ante. 

664. .] — Sim E. Bak: v. Ang Yong 

Huat, No. 057, ante . 

665. Question of degree for jury.] — Sim 

E. Bak v. Ang Yong Huat, No. 057, ante. 

666. Alteration in course of river — Rights over 
river in new course.] — Anon. (1348), 22 Lib. Ass. 
fo. 100, pi. 93. 

Annotations :— Reid. R. v. Montague (1825), 4 B. & C. 598 ; 
Foster v. Wright (1878), 4 C. P. D. 238; Hindson r. 
Ashby, [1896] 2 Ch. 1. 

667. .] — If by the irruption of the 

waters of a tidal river a new channel is formed in 
the land of a subject, although the rights of the 
Crown & of the public may come into existence 
& be exercised in what has thus become a portion 
of a tidal river or of an arm of the sea, the right 
to the soil remains in the owner, so that if at any 
time thereafter the waters should recede & the 
river again change its course, leaving the new 
channel dry, the soil becomes again the exclusive 
property of the owner, free from all rights what- 
soever in the Crown or in the public (Kelly, C.B.). 
— Carlisle Corpn. v. Graham (1809), L. R. 4 
Exch. 301 ; 38 L. J. Ex. 220 ; 21 L. T. 333 ; 18 
W. R. 318. 

Annotations : — Distd. Foster v. Wright (1878), 4 0. P. D. 
438. Apld. Thakuratn Ritraj Koer v. Thakurain Surfaraz 
Koer (1905), 21 T. L. R. 637. Reid. Hiudson v. Ashby, 
[189(5] 2 Ch. 1. Mentd. Neill v. Devonshire (1882), 31 
W. 11. 622. 

668. Extent of river — Mouth — Land between 
lowest ebb & highest flood mark.] — The mouth of 
a river comprehends the whole space between the 
lowest ebb & the highest flood mark. — Horne v. 
Mackenzie (1839), 0 Cl. & Fin. 028 ; Macl. & Rob. 
977 ; 7 E. R. 834, H. L. 

Annotation : — Reid. Reeco r. Miller (1882), 8 Q. B. D. 626. 

669. Ebb &. flow of highest tides.] — A 

river is a tidal river in such parts only as are within 
the regular ebb & flow of the highest tides. — 
Reece v . Miller (1882), 8 Q. B. D. 020; 51 
L. J. M. C. 04 ; 47 J. P. 37, D. C. 

Annotations: — Consd. Calcraft v. Guest (1897), Stuart 
Moore’s Law of Fisheries, p. 102. Apld. West Riding of 
Yorkshire Rivers Board v. Tadcaster K. D. C. (1907), 
97 L. T. 436. Reid. Jones v. Llaurwst U. C., [1911] 1 Ch. 
393. 
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Sect . 2. — Tidal navigable rivers : Sub-sects. 1 & 2.] 

670. Vertical rise & fall of ordinary tides.] — 

Calcraft v. Guest (1897), cited in Stuart Moore’s 
Law of Fisheries at p. 102. 

Annotation: — Consd. West Riding of Yorkshire Rivers 
Board v . Tadcaster R. D. C. (1907), 97 L. T. 436. 

671. Not merely horizontal ebb & 

flow.] — “Tidal waters” include those waters not 
merely where there is a horizontal ebb & flow, but 
also where there is a vertical rise & fall caused by 
the ordinary sea tide. — West Riding of York- 
shire Rivers Board v. Tadcaster Rural Dis- 
trict Council (1907), 97 L. T. 436 ; 71 J. P. 429 ; 
5 L. G. R. 1208, D. G. 

Annotation : — Reid. Jones v. Llanrwst U. C., [1911] 1 Oh. 
393. 

672. Rights of riparian owner — No greater than 
in non-tidal river — With safeguard for rights of 
public navigation.] — A.-G. v. Lonsdale (Earl), No. 
653, ante. 

673. .] — (1) There is no distinc- 

tion in principle between riparian rights on the 
banks of navigable or tidal, & on those of non- 
navigable rivers. In the former case, however, 
there must be no interference with the public right 
to navigation. 

(2) In order to give rise to riparian rights the 
land must be in actual daily contact with the 
stream, laterallv or vertically. — N orth Shore Ry. 
Co. v. Pion (1889), 14 App. Gas. 612 ; 59 L. J. 
P. C. 25 ; 61 L. T. 525, P. C. 

Annotations : — Apld. Montreal City v. Montreal Harbour 
Comrs., Tetreault v. Montreal Harbour Comrs., [1926] 
A. C. 299. Refd. Jones v. Llanrwst If. C., [1911] 1 Oh. 393. 
Mentd. Saunby v. London (Ontario) Water Comrs., [1906] 
A. C. 110. 

.] — See, generally , Part I., Sect, 4, ante . 

674. Extent of bed of river — Land between high 
water marks on each bank — Thames.] — Goolden 
v. Thames Conservators (1891), cited in [1897] 
2 Q. B. at p. 338, II. L. 

Annotation : — Apld. Thames Conservators v. Smeed, Dean, 
[1897] 2 Q. B. 331. 

675. Liability to maintain wall — To prevent 
river overflowing adjoining land— Liability of statu- 
tory authority.] — Plumstead Board of Works v. 
Kent Sewers Comrs. (1877), 41 J. P. .To. 388. 

676. Extent of liability.] — 

B ram Lett v. Tees Conservancy Comrs., No. 453, 
ante. 


Sub-sect. 2. — Ownership in Soil. 

677. General rule — Ownership In Crown.] — 

A.-G. v. Smith & Berkeley (Lord) (1637), 
Hale’s de Jure Maris (Hargrave’s Tracts) 34 ; 
Stuart Moore’s Law of Foreshore <fc Seashore, 
p. 402. 

Annotation# :— Consd. Fitzhurdinge v. Purcell (1908), 77 
L. J. Ch. 529. Refd. IL r. Ellis (1813), 1 M. & S. 652. 

678. Bed of river.] — R. v. Trinity 

House (1662), 1 Sid. 86 ; 1 Keb. 331 ; 82 E. R. 

086 . 

Annotations:— Mentd. Woodward r. Fox (1691), 2 Vent. 
267 ; Anon. (1698), 12 Mod. Hep. 224. 


679. -.1 — Bulstrode v. IIall 
(1663), 1 Sid. 148 ; 1 Keb. 532 ; 82 E. R. 1024. 
Annotation : — Consd. Murphy v. Ryan (1868), 16 W. R. 678. 

680. .] — Hanmer v. Eyton 

(1845), 5 L. T. O. S. 390. 

681. .] — The right claimed by 

the Crown to the bed & soil of navigable rivers is 
a right belonging to the Crown by the Common Law 
& extends & is applicable to the bed & soil of the 
river Thames unless excluded by a stronger title 
in defts. or some other (Langdale, M.R.). — A.-G. 
v. London Corpn. (1849), 12 Beav. 8 ; 18 L. J. Ch. 
314 ; 13 L. T. O. S. 521 ; 13 Jur. 374 ; 50 E. R. 
962 ; on appeal (1850), 2 Mac. & G. 247, L. C. 

Annotations : — Mentd. Flitoroft i\ Fletcher (1856), 25 L. J. 
Ex. 94 ; Horton v. Bott (1857), 2 H. & N. 249 ; A.-G. v. 
Hanmer (1858), 27 L. J. Ch. 837 ; London Gas Light Co. 
v. Chelsea (1859), 6 C. B. N. 8. 411 ; Ingilby v. Shafto 
(1863), 33 Beav. 31 ; Stoate v. Rcw (1863), 14 C. B. N. S. 
209 ; Goodman v. Ilolroyd (1864), 15 C. B. N. S. 839 ; 
Towne v. Cocks (1874), L. It. 9 Excb. 45 ; Saunders v . 
Jones (1877), 7 Ch. D. 435 ; Bcwlcke v. Graham (1880), 
50 L. J. Q. B. 396 ; Marriott v. Chamberlain (1886), 64 
Ii. T. 714 ; A.-G. v. Newcastle-upon-Tyne Corpn., [1897] 
2 Q. B. 384 ; Emmerson v. Maddison, [1906J A. C. 669 ; 
A.-G. v. Storey (1912), 107 L. T. 430. 

682. .] — The alveus or bed of a 

public navigable river is inter regalia. — Lord 
Advocate for Scotland v. Hamilton (1852), 
1 Macq. 46, H. L. 

Annotations: — Consd. Murpliy v. Ryan (1868), 16 W. It. 
678. Refd. Ipswich Dock Comrs. v. St. Peter’. Ipswich, 
Overseers (1866), 7 B. & S. 310. 

683. .] — The soil of navigable 

tidal rivers, so far as the tide flows & reflows, is 
primd facie in the Crown. — Malcomson v. O’Dea 
(1863), 10 H. L. Oas. 593 ; 9 L. T. 93 ; 27 J. P. 
820 ; 9 Jur. N. S. 1135 ; 12 W. R. 178 ; 11 E. R. 
1155, II. L. 

Annotations Apld. Murphy v. Ryan (1868), 16 W. R. 678. 
Refd. Bristow v. Oormieun (1878), 3 App. Can. 641 ; Smith 
v. Andrews, [1891] 2 Ch. 678 ; A.-G. for British Columbia 
v. A.-G. for Canada, [1914] A. C. 153. Mentd. Mills v. 
Colcheter Corpn. (1867), 36 L. J. C. P. 210 ; Rawstornc 
v. Backhouse (1867), 17 L. T. 441 ; Carlisle Corpn. v. 
Graham (1869), L. It. 4 Exeh. 361 ; Edgar v. English 
Fisheries Special Comrs. (1870), 23 L. T. 732; Johnson 
v. Barnes (1872), L. It. 7 ('. IL 692; Re Walton-cum- 
Trimley Manor, Ex v . Tomline (1873), 28 L. T. 12 : 
Goodman v. SaltaHh Corpn. (1882), 7 App. Cas. 633 ; Neill 
v. Devonshire (1882), 8 App. Cas. 135 ; Haigh & Baxter 
v. West (1893), 68 L. T. 53 i ; Fitzgerald r. Firbank, [1897 I 
2 Ch. 96 ; Blandy-Jenkins v. Dunraven, [1899] 2 Ch. 121 ; 
Hanbury v. Jenkins, 11901 J 2 Ch. 401. 

684. .] — (1) The bed of all tidal 

navigable rivers & of all arms of the sea is in the 
Crown, but is so for the benefit of the subjects. The 
right of navigation belongs, by law, to all the 
subjects of the realm, & the right to anchor is a 
necessary part of the right to navigate. This 
right never could have been interfered with by 
grant from the Crown. 

The grant therefore of an oyster-bed in an arm 
of the sea below low water mark, must have been 
taken by the grantee, subject to the public right 
of navigation ; & he cannot now, in respect of bis 
ownership of the soil, make any demand, even if 
expressly granted to him, which in any way 
interferes with the enjoyment of this jmblic right. 


PART III. SECT. 2, SUB-SECT. 2. 

677 i. General rule — Ownership in 
Crown .) — Morin v. Lefebvre (1816), 
3 R. de L. 303.— CAN. 

677 Ii. .] — The property In 

the soli adjacent to the shore & covered 
by the waters of lakes, or of navi- 
gable rivers, la In the Crown, subject 
to the rightH of the public to pass over 
the water in boats, & to fish & bathe 
therein. — A.-G. v. Perry (1864), 15 
C. P. 329.— CAN. 

677 iii. .] — Morenoyv. Lk- 

blond (Que.) (1917), 24 It. dc J. 609. — 

CAN. 


678 i. Bed of riixr.]— The 

River St. Lawrence above tide water 
D a navigable river, the bed of which 
Is vested in the Crown. — Dixson v. 
Snktsinger (1873), 23 C. P. 235.— CAN. 

678 ii. .]— The title to 

the soil in the beds of navigable rivers 
Is in the Crown in right of the provinces, 
not in right of the Dominion. — R. v 
Moss (1896), 26 S. C. R. 322.— CAN. 

678 iii. .]— Beds of all 

navigable rivers are by law vested 
primd facie In the Crown. — Lkamy v. 
II. (1915), 15 Exeh. C. R. 189.— CAN. 

678 iv. .1— The King, 


as representing tho Province of Quebec, 
is tho solo owner of the foreshore & bed 
of the St. Lawrence Blver at the place 
where the Montreal Harbour Comrs. 
constructed works which necessitated 
the outlet of a sewer in the City of 
Montreal being changed. — Montreal 
Corpn. v. Montreal Harbour Comrs. , 
Tetreault v. Montreal Harbour 
Comrs., A.-G. for Quebec v. A.-G. for 
Canada (1925), 42 T. L. R. 98.— CAN. 

678 v. .] — The bed of 

a tidal navigable river is vested in the 
Crown. — Satcowri Gbosk Mondal v. 
Secretary of State for India (1894), 
I. L. R. 22 Calc. 252 — IND. 



Part III. — Rivers, 

(2) A claim of an anchorage due cannot exist 
merely in respect of the use of the soil ; it must 
be founded on proof that the soil of the claimant 
was originally within the precincts of a port or 
harbour, or that some service or aid to navigation 
was rendered by the owner of the soil who claimed 
the anchorage due. 

(3) Evidence of mere immemorial usage will 
not support such a claim. 

(4) Semble : the bed of the sea, to the extent of 
three miles from the shore, is not vested in the 
Crown, but merely the part lying between high 
& low water mark, the three miles limit being 
adopted by a conventional rule of international 
law. — Gann v. Free Fishers op Whitstable 
(1865), 11 H. L. Cas. 192 ; 5 New Rep. 432 ; 35 
L. J. C. P. 29 ; 12 L. T. 150 ; 29 J. 1>. 243 ; 13 
W. R. 589 ; 2 Mar. L. C. 179 ; 11E. R. 1305 ; 
sub nom. Free Fishers op Whitstable v. Gann, 
20 C. B. N. 8. 1, II. L. 

Annotalions : — As to (1) Reid. It. v. Keyn (1876), 2 Ex. D. 

6 3 ; The Bien, [191 i] P. 40 ; Donaby & Oadeby Main 
Collieries v. Anson, [1911] 1 K. 13. 171. As to (3) Refd. 
Holford v. George (1868), L. It. 3 Q. 13. 639. Generally, 
Reid. Bridgwater Trustees v. Bootle Surveyors (1868), 

7 B. & S. 348 ; Foreman v. Whitstable Free Fishers & 
Dredgers (1869), L. It. 4 II. L. 266 ; JollifTe v . Wallasey 
L. B. (1873), L. It, 9 C. P. 62. Mentd. Gann v. Johnson 
(1871), L. It. 0 C. P. 461 ; Sutton Harbour Improvement 
Co. v. Plymouth Town Grdns. (1890), 63 L. T. 772. 

685. .] — a.-G. v . Newcastle- 

upon-Tyne Corpn., No. 523, ante. 

686. .] — Fitzhardinge (Lord) 

v. Purcell, No. 699, post. 

687. Lands between high & low water 

mark.]— Kirby & Prodger v. Gibs (1667), 2 
Keb. 294 ; 84 E. R. 183. 

688. Acquisition of ownership by grant or pre- 
scription — Acquisition by lord of manor.] — A.-G. 
v. Smith & Berkeley (Lord) (1637), Hale’s de 
Jure Maris (Hargrave’s Tracts) 34 ; Stuart Moore’s 
Law of Foreshore & Seashore, p. 402. 

A vnotal ions Consd. Fitzhardinge r. Purcell (1908), 77 

L. J. Ch. 529. Reid. It. v. Ellis (1813), 1 M. & S. 052. 

689. .] — Kirby & Prodger v. Gibs 

(1667), 2 Keb. 294 ; 84 E. R. 183. 

690. .] — Upon the evidence furnished 

by ancient documents A modern acts of ownership 
which have passed unquestioned by the Crown, 
a title to a portion of the soil lying between high 
& low water mark of the Thames, as forming part 
of the adjoining manor, may be sustained as 
against the Crown, although no grant from the 
Crown of the land in question can be produced. — 
Re Alston’s Estate (1856), 28 L. T. O. S. 337 ; 21 
J. P. 163 ; 5 W. R, 189. 

^tnnotation Mentd. He St, Panoras Burin] Ground (1866), 

L. It. 3 Eq. 173. 

691. .] — Parties holding barony titles 

to lands situated on both sides of the Clyde, a 
navigable tidal river, claimed, as against the 
Crown <fc tho Clyde Navigation trustees, that the 
foreshores ex adverso their lands belonged in pro- 
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perty to them, subject to such rights of navigation 
or other rights which the public & the Clyde 
trustees might have over the same. The barony 
titles contained no express grant of foreshore, nor 
did they contain any specific boundaries which 
could be held to include the foreshore. The 
parties rested their claim on the grounds — (a) that 
the barony titles alone gave them the property ; 
(b) that coupled with their titles they had exercised 
from time immemorial acts of possession over 
the foreshore : — Held : (1) the acts of possession 
for the prescriptive period having been proved, & 
following on barony titles to lands so situated, 
they constituted a right of property in the fore- 
shore ; (2) in this case it was not necessary to 
decide the question whether a barony title to lands 
so situated, which did not specify the exact 
boundary of the lands or contain any express 
grant of foreshore, could alone give a right of 
property in the foreshore. — L ord Advocate v. 
Blantyre (Lord) (1879), 4 App. Cas. 770, H. L. 

Annotations : — As to (1) Reid. Blantyre v. Clyde Navigation 

Trustees (1881), 6 App. Cas. 273 ; River Leo Navigation 

Conservators v. Button (1881 ), 6 App. Cas. 685. Generally , 

Reid. Lord Advocate v. Lovat (1880). 5 App. Cas. 273 ; 

Lord Advocato v. Wemyss, [1900] A. O. 48. 

692. Acquisition by mayor & corporation.] 

— Spencer (Lord) v. Thames Conservators 
(1872), 36 J. P. Jo. 53. 

693. — — .] — Gann v. Free Fishers of 
Whitstable, No. 684, ante. 

694. .] — Fitzhardinge (Lord) v. Purcell, 

No. 699, post. 

695. Owners of adjoining land — No presumption 
of ownership.] — The right to the soil of a navigable 
river is not, by presumption of law, in the owners 
of the adjoining lands. — R. v . Smith (1780), 2 
Doug. K. B. 441 ; 99 E. R, 283. 

Annotations : — Refd. Murphy v. Ilyan (1868), 16 W. R. 678. 

Mentd. A.-G. of New South Wales v. Macpherson (1870), 

L. R. 3 1\ 0. 268 ; R. v. Stephenson (1884), 53 L. J. M. 0. 

176. 

696. Parish — Land between high & 
low water mark.] — Where a parish extends up to 
a tidal river, but there is nothing to show whether 
it does or does not extend beyond the line of 
ordinary or medium high water mark, land between 
such high water mark & low water mark cannot 
be assumed to be within the parish ; as there is 
no distinction in this respect between land on the 
sea shore & land on the shore of a tidal river. — 
Bridgwater Trustees v. Bootle-cum-Linacrk 
(1866), L. R. 2 Q. B. 4 ; 7 B. & S. 348 ; 36 L. J. 
Q. B. 41 ; 15 L. T. 351 ; 31 J. P. 245 ; 15 W. R. 
169. 

697. Statutory powers over soil — Power to dredge 
ground belonging to riparian owner.] — The Clyde 
Navigation Trustees, being empowered by their 
Act of Parliament to dredgo the bed of the River 
Clyde to a depth of 17 feet cannot be interdicted 
from dredging ground which has been declared the 


687 i. Lands between high 

& low water mark.}—' The right to the 
soil between high & low -water mark in 
a navigable river is in the Crown. — 
R. v. Taylor (1862), N. B. Dig. 447.— 
CAN. 

698 i. Acquisition of oumership by 
grant or prescription. ] — A grant by the 
Crown of a tract of land fronting on the 
shore of the Bay of Fundv described it 
as commencing at tho bay shore & 
running a certain course & distance 
Inland, thence along the exterior lines 
of the tract till it again met the bay 
shore at a different point, & thence 
following the bay shore to tho place of 
beginning, conveys to the grantee the 
bed of a tidal river which runs through 
the land. & discharges Into the bay 
between the starting point of the grant 


& tho place whore tho line again strikes 
tho bay shore. — Q uiddy River Boom 
C o. v. Davidson (1883), 25 N. B. It. 
580.— CAN. 

693 ii. .] — Whore a grant of land 

is made bordering on a river, if a tidal 
river, the title to tho bed is presumed 
to remain in the Crown, unless other- 
vise expressed in the grant. — Kek- 
watin Power Co. v. Kknora, 
Hudson’s Bay Co. v. Kf.n ora (1906), 
16 O. L. R. 184 ; 11 O. W. R. 266.— 
CAN. 

693 iii. .] — R.i\ Tweed ie (1915), 

52 S. C. R. 197.— CAN. 

693 iv. .] — In a grant of part of 

tho public domain from the Crown to a 
subject the bed of a navlgablo river 
will not pass unless an intention to 


convey the same is expressed in clear 
& unambiguous terms in the grant. — 
Lkamy t?. R. (1915), 15 Exch. C. It. 
189.— CAN. 

693 v. ,] — Donegall (Marquis) 

v. Templemore (Lord) (1858), 9 

I. C. L. R. 374.— IR. 

b. Alluvial deposit. ] — UdiT- 

Narain Singh r. Golabohand Sahu 
(1899), I. L. R. 27 Calc. 221 ; h. R. 26 
Ind. App. 236.— IND. 

695 i. Owners of adjoining land — No 
presumption of oumership. Jameson, 
etc. v. Dundee Police Combs. (1884), 
12 R. (Ct. of Sess.) 300 ; 22 Sc. L. R. 
202.— SCOT. 

o. Medium fUum rule not applic- 
able .] — A grant of land bounded by 
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Sect . 2 . — Tidal navigable rivers : Sub-sects. 2, 3 cfc 4. 
£ec/. 3 : Sub-sect, 1. ] 

property of the riparian owner subject to any right 
which the public may have over it, & subject also 
to any rights conferred on the trustees by their 
Acts of Parliament. — Blantyre (Lord) v. Clyde 
Navigation Trustees (1881), 6 App. Cas. 273, 
H. L. 

Annotation .—Reid. Lea Conservancy Board v. Button 

(1881), 45 L. T. 385. 

698. Thames Conservancy — Public Health 

(London) Act, 1891 (c. 76).] — By above Act, 
s. 4 (1), the sanitary authority, if satisfied of the 
existence of a nuisance liable to be dealt with 
summarily under that Act, are to serve a notice 
requiring its abatement on the person by whose 
act, default, or sufferance the nuisance arises or 
continues, or, if such person cannot be found, on 
the occupier or owner of the premises on which 
the nuisance arises ; sub-sect 3 (b) contains a 
proviso that where the person causing the nuisance 
cannot be found, & it is clear that it does not arise 
or continue by the act, default, or sufferance of 
the occupier or owner of the premises, the sanitary 
authority may themselves abate it. 

Applts. were a public body having certain juris- 
diction & powers over the River Thames, the bed 
& soil whereof & of the shores within the flux & 
reflux of the tides were vested in them by statute. 
The Acts by which their duties were regulated 
gave them various powers for the improvement of 
the navigation of the river, but gave them no power 
of scavenging or removing nuisances in the portion 
of the river hereafter referred to, & their power 
of raising funds, & the application of the funds 
when raised, were strictly limited by statute & 
did not include a power of raising money for the 
sanitary improvement of such portion of the river. 
A nuisance injurious & dangerous to health existed 
between high & low water marks in a tidal crec»k 
running inland about 100 or 500 feet from the line 
of the river ; it consisted of an accumulation of 
foul mud, which was largely composed of decom- 
posing organic matter, & was chiefly derived from 
matter held in suspension in the water or floating 
on its surface <fc left when the tide receded ; it 
was impossible to fix upon any person or persons 
as having caused the accumulation. An order 
having been made upon applts. as owners of the 
premises upon which the nuisance existed for its 
abatement: — Held: under their Acts of Parlia- 
ment applts. were owners of the soil foreshore of 
the river for certain specified purposes only, A 
were not owners for the purposes of above Act, 
s. 4. — River Thames Conservators v. Port of 
London Port Sanitary Authority, [1894] 1 
Q. B. f >47 ; 03 L. J. M. C. 121 ; 09 1,. T. 803 ; 58 
J. P. 335 ; 10 T. L. R. 100 ; 38 Sol. Jo. 153, I). C. 

Annotations : Consd. Clayton v . Sale l T . C., [15)26] 1 K. B. 

415. Mentd. WorttmiuHter Corpn. r. Johnson, Westminster 

Corpn. r. Fuller (11)01), 68 J. P. 5*19. 

Ownership of fisheries.] — See Fisheries, Yol. 
XXV., pp. 22, 23, Nos. 190-201. 


Sub-sect. 3. — Right of Public over Tidal 

Navigable Rivers. 

699. General rule — Only rights relating to navi- 
gation & fishing.] — (1) Action brought by the lord 

navigable waters does not extend ad 
medium filum as In the case of non- 
navigable streams. — Barthel v. Scot- 
ten (1895), 21 S. C. R. 367 — CAN. 

d. .] — The rule that riparian 

S roprietors own cul medium filum aqur* 
oes not apply to the great lakes or 


of certain manors adjoining the Severn, a tidal & 
navigable river, for trespass on the foreshore, 
parcel of the manors, in a boat & on foot, for the 
purpose of shooting wild duck. Deft, denied that 
the foreshore was parcel of tho manors <fc, even if 
it were, he claimed the right to go upon the fore- 
shore & shoot & carry away wild duck on the 
ground of immemorial user, in four alternative 
ways : (a) as a member of the public in exercise 
of a general right of all the King’s subjects in & 
over the foreshore of a tidal navigable river ; 
( b ) as one of the inhabitants of the manors by 
virtue of a trust or reservation in their favour 
which the ct. would presume to have been created 
by tho original grant of the manors to pltf.’s 
predecessors in title ; (c) as an inhabitant of the 
manors, being a wildfowler by occupation, by 
virtue of a custom of the manors ; ( d ) by pre- 
scription as a right in gross enjoyed by him & his 
ancestors : — Held : on tho evidence, pltf. had 
proved his title to the foreshore as part of the 
manors, & also to a several fishery in the Severn. 

(2) The public have no rights over the foreshore 
of a tidal navigable river, when not covered by tho 
tide, except such as are ancillary to their rights of 
fishing <te navigation in the sea. When covered 
by the tide the foreshore is part of the sea, & the 
only rights of the public in or over it are the rights 
of navigation & fishing & rights ancillary thereto. 

(3) The right claimed to kill & carry away wild 
duck is, whether wildfowl are birds of warren or 
mere wild birds in which there is no property, a 
profit d prendre & cannot be claimed by custom, 
but scmble wild duck are birds of warren. 

(4) There was not sufficient evidence of user to 
enable the ct. to presume the existence of a trust, 
or to establish a prescriptive right. 

(5) The bed of the sea for some distance at least 
below low water mark, <fc the beds of tidal navigable 
rivers, are primd facie vested in the Crown ; the 
Crown’s ownership is, subject to the public rights 
of fishing & navigation & rights ancillary thereto, 
a beneficial ownership. The Crown can grant the 
bed of the sea, so far as it is vested in the Crown, 
& a fortiori the bed of a tidal navigable river, to a 
subject, in the same way that the foreshore can be 
so granted ; though no such grant can operate to 
the detriment of the public right of fishing Ac that 
of navigation with its ancillary rights, except 
possibly in connection with rights such as 
anchorage, when some consideration moves to the 
public from the grantee. — Fitzjiardinge (Lord) 
v. Fur cell, [1908 | 2 Ch. 139 ; 77 L. J. Oh. 529 ; 
99 L. T. 154 ; 72 J. P. 276 ; 21 T. L. R. 564. 

A nnniations : — . 1 s to (5 ) Apld. Secretary of State for India 

r. Sri Rajah Ohelikani Rama Rao (1916), 85 L. J. P. C. 

222. Reid. The Fagcmes, [1926] P. 185. 

Adjoining owner — Right of access to & from 
river.] — See Bub-sect. 4, post. 

Navigation & rights incidental thereto.] — See 

Part V., post. 

Fishing & rights incidental thereto.] — See 

Fisheries, Vol. XXV., pp. 6-10, Nos. 30-01. 


Bub-sect. 4. — Right of Access. 

700. General rule — Adjoining owner entitled to 
access — Loss of custom to public house.] — An 

action will lie at the suit of a private individual 

legitimate purpose, of public navigable 
waters, within the realm where the tide 
ebbs & flows, & he cannot be deprived 
of that right oxcopt by legitimate 
authority duly exorcised. — M oEwbn v. 
Anderson (1886), 1 B. C. It. pt. 2. 
308.— CAN. 


navigable rivers . — Re Jurisdiction 
over Provincial Fisheries (1896), 26 
S. C. It. 444.— CAN. 
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e. General rule .] — Every subject of 
the realm has a right to the user, for 
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who actually sustains an injury by reason of a 
public nuisance, which may possibly affect the 
public, & for which the person committing the 
nuisance would be indictable. 

Where the declaration set up a private right, 
i.e. of an innkeeper to have the access to his inn 
open to the public, & alleges that deft., by putting 
certain spars on the River Thames, hindered that 
right Held : the private right, & obstruction to 
that right, were properly set out, & it was not a 
ublic right, pleaded so as to require special 
amage accruing to pltf. to be set out & shown to 
the jury. — Rose v. Groves (1843), 1 Dow. & L. 
61 ; 5 Man. & G. 613 ; 6 Scott, N. R. 645 ; 12 
L. J. 0. P. 251 ; 1 L. T. O. S. 146 ; 7 Jur. 951 ; 134 
E. R. 705. 

Annotations : — Consd. Lyon v. Fishmongers’ Co. (1870), 1 
Apj). Cas. 662. Apld. Fritz v. Hobson (1880), 14 Oh. D. 
542. Reid. Dobson v. Blackmoro (1847), 9 Q. B. 991 ; 
Koarns v. Cordwainors Co., Cordwainers Co. v. Kearns 
(1859), 6 C. B. N. S. 388 ; A.-U. v. Thames Conservators 
(1802), 1 Hem. & M. 1 ; Macey v. Metropolitan Board of 
Works ( 1 804), 33 L. J. Cli. 377 ; Buccleuch v. Metro- 
politan Board of Works (1808), 37 L. J. Ex. 177 ; Lingkc 
v . Christchurch Oorpn. (1912), 10 L. G. It. 773. Mentd. 
Chamberlain v. West End of London & Crystal Palace By. 
(1802), 2 B. & S. 605 ; Winterbottom r. Derby (1807), 10 
L. T. 771 ; ltatclilfe v. Evans, f 1 892 J 2 Q. B. 524. 

701. Longer & more Inconvenient 

route necessitated.] — (1) A count in case, stating 
that pltf. was possessed of a messuage abutting 
on a public navigable river, & by reason thereof 
was accustomed & of right entitled to have free 
use & navigation of the river, for the purpose of 
passing in boats & conveying goods to the mes- 
suage, & convenient access to the messuage from 
the river, but that deft, fixed barges, planks, etc., 
in the part of the river near the messuage, kept 
continued the same, & thereby hindered pltf. 
from having the free use of the river, A passing 
in boats & conveying goods to <fc from the mes- 
suage, & pltf. was thereby put to expense in 
endeavouring to remove the obstructions, & was 
obliged to convey the goods in a longer it more 
inconvenient route, is good, as sufficiently showing 
a particular injury to the individual. Rut, if the 
jury negative actual damage, pltf. cannot have 
judgment. 

(2) A count stating pltf. to be reversioner of 
premises, occupied by bis tenants, & abutting on 
a public navigable river, & that pltf. & all the liege, 
etc., were accustomed of right to have free naviga- 
tion & passage on the river for boats, etc., & pltf. 
was accustomed of right to have, for the enjoy- 
ment of the premises by his tenants, free use & 
navigation of that part of the river near to the 
same, & free passage for all persons in boats to 
approach the same, & pass to the premises from 
the river, & unload the boats on the premises, 
without obstruction ; but that deft, fixed barges, 


planks, etc., in the part of the river near the 
premises, & thereby obstructed the use & naviga- 
tion of that part, & hindered persons from passing 
to the premises from the river, & hindered the 
unloading of boats on the premises, & by means 
thereof pltf. was injured in his reversionary 
interest, is bad in arrest of judgment, as not 
showing a damage to the reversionary interest. — 
Dobson v. Blackmore (1847), 9 Q. B. 991 ; 16 
L. J. Q. B. 233 ; 11 J. P. 601 ; 11 Jur. 556 ; 115 
E. R. 1554. 

Annotations: — Generally , Mentd. Kidgill v. Moor (1850), 9 
O. B. 364 ; Chamberlain v. West End of London & Crystal 
Palace By. (1862), 2 B. & S. 605. 

702. Nature of right — Private right.] 

— A.-G. v. Thames Conservators, Thornton v. 
Same, City of London Brewery v. Same, 
Clothworkers’ Co. v. Same, No. 912, post . 

703. .] — Lyon v. Fish- 

mongers’ Co., No. 856, post. 

704. .] — Whether an ob- 

struction amounts to an interference with a 
riparian proprietor’s access to his frontage, which 
is a private right is a question of fact to be deter- 
mined by the circumstance of each particular 
case. — B ell v. Quebec Corpn. (1879), 5 App. 
Cas. 84 ; 49 L. J. P. C. 1 ; 41 I a T. 451 , P. C. 

Annotations: — Retd. North Share By. v. Plon (1889), 14 
App. Cas. 612. Mentd. Wyatt v. A.-G. for Quebec (1911), 
105 L. T. 259. 

705. .] - A.-G . of the Straits Settle- 

ment v. Wemyss, No. 572, ante . 

706. .] — Staffordshire & Worcester- 

shire Canal Proprietors v . Palmers (1906), 50 
Sol. Jo. 513. 

707. Special damage.] — R ose v. Groves, No. 
700. ante. 

708. Obstruction of access — What amounts to — 
Question of fact.] — B ell v . Quebec Coiipn., No. 
704, ante. 

Access to wharf.] — See Nos. 815-821, post . 

Loss of access — Compensation for loss.] — See 

Compulsory Purchase of Land, Vol. XI., 
p. 143, Nos. 273-275. 


Sect. 3.-NON-TIDAL RIVERS AND STREAMS. 

Sub-sect. 1. — In General. 

709. What amounts to river — Watercourse occa- 
sionally running dry.] — Stollmeyer v . Trinidad 
Lake Petroleum Co., No. 106, ante . 

710. River made navigable by statute — Liability 
of public for trespass.] — Where in a non-navigable 
river or a river merely made navigable by statute, 
one of the public is summoned for trespassing, & 
sets up the claim of public right, the justices are 
right in overruling such claim, for no such right 
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702 i. General rule — Adjoining owiur 
entitled to access — Nature of right — 
Private right. 1 — The private right of 
access to land from navigable water is 
something given by virtue of & in 
respect of the riparian property, & is 
wholly distinct from the public right 
of navigation. — Baldwin v. Chaplin 
(1915), 34 O. L. II. 1 ; 8 O. W. It. 
349.— CAN. 

705 j. .} — The owner of 

land on a navigable river is entitled to 
free ingress & egress thereto & there- 
from, & no length of time during which 
occasional acts of obstruction are per- 
mitted will debar him of those rights. — 
Collins v. Bar&s (1848), 3 N. S. It. 
(2 Thom.) 281.— CAN. 

705i|. .1 — Byron v. Stimp- 

SON (1878), 17 N. B. R. (1 P. & B.) 
697.— CAN. 


703 iii. .] — Garret t>. 

Pquarebiuqgs (1880), 2 P. E. I. 351. — 
CAN. 

705 iv. .] — Biqaoitette v. 

North Shore By. Co. (1889), 17 
S. C. B. 363.— CAN. 

705 v. .] — The riparian 

owner of land, bounded by high-water 
mark of tidal waters, is entitled to 
access to such waters from all parts 
of his frontage thereon. — Rorison v. 
Kolosoff(1910), 15 B. C. R. 26— CAN. 

705 vi. .] — R. v. Duncan 

(N. B.) (1918), 17 Exch. C. It. 433.— 

CAN. 

f. Effect of removal of shore line 
back from natural line.) — The effect of 
the removal of the shore line back from 
its natural line is to make the water so 
let in as much publici juris as any other 
part of the water of the river, & such 
removal does not take away the right 


of free access to the shore so removed. — 
Cram v. Kyan (1894), 25 O. B. 524.— 

CAN. 

g. Eight of access over flats or 
unnavigable water .) — McFeelky v. 
British Columbia Electric By. Co., 
[1918] 1 W. W. B. 339 ; 24 B. C. B. 
385 ; 37 D. L. R. 686.— CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

h. Rcmm'al of sand from bed of 
river — Subsidence of bank — Private 
rights — Convenience of public .] — Pat- 
ton v. Pioneer Navigation & Sand 
Co. (1906), 5 W. L. It. 40 ; 16 Man. 
L. R. 433.— CAN. 

k. Meaning of “creek.”] — After 
the stream of a creek or watercourse 
passes beyond the Jaws of that creek 
& enters the valley of another stream, 
it loses its identity as a creek within 
the meaning of Yukon Placer Mining 
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Sect, S. — Non-tidal rivers and streams : Subjects, 

3, A, 

can exist in point of law. — H argreaves v. Did- 
dams (1875), L. R. 10 Q. B. 582 ; 44 L. J. M. C. 
178 ; 82 L. T. 600 ; 40 J. P. 107 ; 23 W. R. 
828. 

Annotations : — Apld. Mussed v. Burch (1876), 35 L. T. 486. 
K6fd. Pearco v. Scotcher (1882), 46 L. T. 342 ; Kcecc v. 
Miller (1882), 8 Q. B. I). 026 ; Smith v. Andrews, [1891] 
2 Ch. 678. Mentd. Shcrras v. Do ltutzen, [1895] 1 Q. B. 
918. 

711. Whether ejectment lies.] — Ejectment does 
not lie for a watercourse. — Challenor v, Thomas 
(1609), Yelv. 143 ; 1 Brownl. 142 ; 80 E. R. 90. 

Taking stones from bed of river — For repair of 
highway — Liability of surveyor.] — See Highways, 
Vol. XXVI., p. 355, No. 813. 


Sub-sect. 2. — Ownership in Soil. 

A. In General, 

712. Proof of ownership — Cleansing water- 
course.] — If a man has a mill & a watercourse 
time out of mind, which he has used to cleanse ; 
if the mill fall down, & he set up a new mill, he 
shall have the liberty to cleanse the watercourse 
as he had before (Periam, J.). — Costard & Wing- 
field’s Case (1580), Godb. 96 ; 2 Leon. 44 ; 78 
E. R. 59. 

Annotations : — Consd. A.-G. v. Reyn olein, [1911] 2 K. IL 

888. Mentd. Ilurtop v. Hoaro (1743), 2 Stra. 1187; 

Prichard v. Powell (1845), 10 Q. B. o89. 

713. Acts of ownership by grantees of 
navigation — Similar acts by adjoining owners.]- 

Hollis v. Goldfinch, No. 851, post. 

714. On other parts of line of naviga- 

tion.] — Hollis v. Goldfinch, No. 851,po6-f. 

715. Claim to whole bed of river— Acts of 

ownership on both sides of river — On land opposite 
land of plaintiff — Although not on land of defen- 
dant.] — Where, in trespass, quare clausum fregity 
pltf. claimed the whole bed of a river flowing 
between his land & deft.’s, deft, contending that 
each was entitled ad medium filum aqurr : — Held : 
evidence of acts of ownership exercised by pltf. 
upon the bed & banks of the river on deft.’s side, 
lower down the stream, <fe where it flow'ed between 
pltf.’s land & a farm of C., adjoining deft.’s land, 
& also of repairs done by pltf. to a fence which 
divided C.’s farm from the river, & w T as in con- 
tinuation of a fence dividing deft.’s land from the 
river, was admissible for pltf. — Jones v. Williams 


(1837), 2M.&W. 320 ; Murp. & H. 51 ; 6 L. J. Ex. 
107 ; 150 E. R. 781. 

Annotations: — Apld. Hanbury v. Jenkins, [1901] 2 Ch. 401. 
Consd. Johnston v. O’Neill, [1911] A. C. 552. Reid. 
Bristow v. Cormican (1878), 3 App. Cas. 641 : Lord 
Advooate v. Blantyro (1879), 4 App. Cas. 770 ; Clark v. 
Elphinstono (1880), 6 App. Cas. 164 ; Lord Advooate v, 
Lovat (1880), 5 App. Cas. 273. Mentd. Brlscoo v. Lomax 
(1838), 7 L. J. Q. B. 148 ; Dondy v. Simpson (1856), 18 
C. B. 831 ; Smith v. Lister (1895), 64 L. J. Q. B. 154 ; 
A.-G. v . Newcastle -upon -Tyno Corpn., [1897] 2 Q. B. 384 ; 
Eeroyd v. Coulthard, [ 1 897 J 2 Ch. 554 ; Craven v. Pridmoro 
(1901), 17 T. L. It. 399 ; UnivorBity College v. Oxford 
Corpn. (1904), 68 J. P. 470. 

716. Acts necessary for enjoyment of 

riparian lands — Not conclusive as to ownership.] — 

Acts by riparian occupiers, such as placing stakes 
& wattles on the soil of a river to prevent erosion 
by flood, taking gravel deposited by flood, 
making pens in the stream to provent cattle from 
straying, though primd facie acts of ownership, 
but referable to an absence of objection on the part 
of another person claiming the bed of the river & 
reasonably necessary or convenient for tho pro- 
tection & enjoyment of the property of the riparian 
occupiers, are not inconsistent with tho ownership 
of the bed of the river being in such other person. — 
Hanbury v, Jenkins, [1901] 2 Ch. 401 ; 70 

L. J. Ch. 730 ; 65 J. P. 031 ; 49 W. R. 015 ; 17 
T. L. R. 539. 

Annotation : — Reid. Beaufort r. Aird (1904), 20 T. L. R. 602. 

717. River made navigable under statute — 
Whether trustees owners of soil.] — Semble : tho 
trustees of a river which has been made navigable 
by Act of Parliament, are not to be considered as 
occupiers of the soil of that river, unless it has 
been specifically vested in them by that act. — 
R. v. River Weaver Navigation Trustees 
(1827), 7 B. & C. 70, n. ; Pratt, 28 ; 9 Dow. & 
liy. K. B. 788 ; 4 Dow. & Ry. M. C. 533 ; 5 
L. J. O. S. M. C. 102 ; 108 E. R. 651. 

Annotations : — Mentd. R. V. York Corpn. (1837), 6 Ad. & El. 
419 ; R. v. Blackfriars Bridge Oo. (1839), 1 Per. & Dav. 
603 : R. v. Liverpool Corpn. (1839), 9 Ad. El. 435 ; U. r. 
Wallingford Union (1830), 10 Ad. Sc El. 259 ; R. v, 
Exminster (1810), 12 Ad. & El. 2 ; K. r. Taunton Market 
Trustees (1845), 1 New Sens. Cas. 543 ; It. v. St. George, 
Southwark, Bethlem Hospital Case (1847), 10 Q. B. 852 ; 
Mersey Docks v. Cameron, Jones v. Mersey Docks (1865), 

1 I H. L. Chh. 443. 

718. Whether right to bank separable from right 
to bed.] — -The right to the bed of the stream is not 
inseparably bound up for ever with the right to 
the bank. An owner of both may retain one & part 
with the other (North, J.). — Smith v, Andrews, 
[1891] 2 Ch. 078 ; 65 L. T. 175. 

Annotations : — Mentd. Ilindson v. Ashby, [1896] 2 Oh. 1 ; 
Johnston v. Q’NeilJ, [1911] A. C. 552. 


Act, & becomes absorbed In the valley 
of the stream, creek, or river which il 
enters. — Landreville v. Boulais 
(Y. T.) (1914), 29 W. L. R. 466 ; 2C 
D. L. R. 515.— CAN. 

1. Meaning of “ bed .”] — Where a 
river has defined banks, but the 11 o\n 
of water between the banks is irregular, 
being confined to a small channel during 
the dry months & for the greater part 
of tho year, but greatly increasing 
during wet weather & extending 
occasionally, in each year, from bank 
to bank, whilst in exceptional instances, 
happening once in every two or three 
years, when the rainfall has boon long 
continued & of great severity, it over- 
flows the banks, tho “ bed ” of the 
river (in law) extends from bank to 
bank. It Is not confined to the channel 
in which the water is for the time being 
flowing in dry weather, nor does it 
extend beyond the banks to land over 
which the water flows in time of flood. 
— Kingdom v. Hutt River Board 
(1005), 25 N. Z. L. R. 145— N.Z, 
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mills.] — A grant from the Crown of a 
privilege to build mills in the bed of a 
river does not convey any right in tho 
soil.— Frink v. Hill (1831), N. B. Dig. 
744. — CAN, 

n. Whether included in grant of 
adjoining land~No reservation in 

f rant.] — A.-G. for Guebeo, & City of 
Iull v. Scott (1904), 34 S. C. R. 603. 
—CAN. 

O. .) — R. v. Kilbourn (1919), 

19 Exch. C. R. 7 ; 47 D. L. R. 346.— 

CAN. 

p. Property in gravel taken from 
bed.] — Edmonton Concrete Co. v. 
Cristall (1909), 12 W. L. R. 562.— 

CAN. 

q. Beds of rivers in the Railway 
Belt .] — The beneficial ownership of the 
hods of navigable non-tidal waters 
within tho Railway Belt, which were 
vested in tho Crown in right of the 
Province at the time of the grant of 
the lands In tho Railway Belt to the 
Crown in right of the Dominion, passed 
to the Crown in right of the Dominion 
by virtue of that grant. — Re British 
Columbia Fisheries (1913), 47 S. C. R. 
493. — CAN. 


r. Conveyance of land bounded by 
“ side of channel .”] — Bartlet v. De- 
laney (1914), 17 D. L. It. 500 ; 29 
O. L. II. 426 ; 5 O. W. N. 200 — CAN. 

t. Acquisition by possession.] — 
Where In 1765 a dyke was constructed 
in a crook as a permanent work, which 
has over since retained its permanent 
character, & which changes the nature 
thereof from ono used or susceptible 
of being usod for navigation into what 
is practically an inland creek, the bed 
theroof may be acquired by possession, 
& deffcs. & their predecessors in title 
having been in possession thereof as 
against the Crown for upward of 60 

S eal's, such adverse possession gave 
iem title thereto. — It. v. Magiee, 
[1924] Exch. C. R. 22. — GAN. 

a. Right to sever .] — The owner of 
tho banks Sc bed of a river, not a 
navigable ono, may sever them 8c deal 
with them as with any other real 
estate. — Baird v. Elliott (1890), 
Cout. 84.— CAN. 

b. Loss of rights.] — Twin City 
Ioe Co. v. Ottawa Corpn. (1915), 8 
O. W. N. 007 ; 34 0. L. It. 358 ; 24 
D. L. It. 873.— CAN. 
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Presumption of ownership.] — See Sub-sect. 2, B., 
post . 

Ownership by accretion.] — See Sub-sect. 2, C., 
post . 

B . Presumption of Ownership . 

719. Presumption of ownership ad medium 
Alum — General rule.] — R. v. Wharton (1701), 
Holt, K. B. 409 ; 12 Mod. Rep. 510 ; 90 E. R. 
1175. 

Annotation : — Reid. Rhodes v. Airedale Drainage Comrs. 

(1876), 1 C. P. D. 380. 

720. .] — In the ordinary case, primd 

facie , proprietors on each side of a river are 
respectively entitled to the soil, usque ad medium 
aquae. — Wishart v. Wyllie (1853), 1 Macq. 389, 
H. L. 

721. .] — Bickett v. Morris, No. 65, 

ante. 

722. .] — Edleston v. Crossley & 

Sons, Ltd., No. 237, ante. 

723. .] — A sand bank in the alveus of 

a navigable river, covered at high water, but left 

artly bare at low water, situated opposite the 
aronv of A., on the south bank of the river, was 
gradually moved down the river by the force of 
the current until it came to be in part opposite 
the lands of B., on the north bank of the river, 
continuing to have the barony of A. opposite, on 
the south bank. The bank was situated chiefly 
to the south of the medium filum at low water. 
The proprietor of A. had a Crown right to the 
barony cum piscariis. The proprietor of B. had a 
base right of salmon fishing. Both had fished for 
salmon from their respective lands for more than 
forty years, but neither party had cast their nets 
from his own shore nearly so far as the medium 
filum. The proprietor of the barony of A. had 
never fished from the sand bank, the iishings from 
which had been possessed by the proprietor of the 
lands on the north shore, immediately above the 
lands of B., & by the proprietor of B,, since the 
bank came opposite his lands, which was within 
the prescriptive period. In an action between the 
proprietor of A., on the south shore, & the pro- 
prietor of B., on the north shore, as to the right 
to fish from the bank : — Held : the right of each 
proprietor extended from f he shore of liis property 
to the medium filum , & the bank was only a 
portion of the alvens, A did not affect the rights of 
the parties. — Z etland (Karl) v. Clover In- 
corporation of Perth (1870), L. R. 2 Sc. & I). 
70 ; 8 Macph. (Ct. of Sess.) 144 ; 42 Sc. Jur. 501, 
H. L. 


724. -.] — (1) The Crown has no de 
jure right to the soil or fisheries of an inland non- 
tidal lake. If there are acts in pais t which would 
be admissible as evidence of the title of the Crown, 
they must be submitted to a jury. They cannot 
be taken by the judge, & made the basis of a 
decision by himself alone. 

(2) It is clearly & uniformly laid down in our 
books, that where the soil is covered by the water 
forming a river in which the tide does not flow, 
the soil dues & common rights belong to the 
owners of the adjoining land (Lord Blackburn). 
— Bristow v. Oormican (1878), 3 App. Cas. 641, 
H. L. 

Annotations: — As to (2) Refd. Pearce v. Scotcher (1882), 9 

Q. B. D. 162. Generally , Consd. Johnston v. O’Neill, 
[1911] A. 0. 552. 

725. .] — The natural presumption is, 

that a man whose land abuts on a river owns the 
bed of the river up to the middle of the stream, &, 
if he owns the land on both sides, the presumption 
is that the whole bed of the river belongs to him, 
unless it is a tidal river (Bowen, L.J.). — Blount 
v. La yard (1888), [1891] 2 Ch. 681, n., C. A. 

Annotations : — Refd. Smith v. Andrews, [1891] 2 Ch. 678. 
Mentd. Brlnckruan v. Motley (1904), 73 L. J. Ch. 160 ; 
Simpson v. A. -CL, [1904] A. C. 476*. A.-G. i». Antrobus, 
[1905] 2 Ch. 188 ; Behrens r. Richards, [1905] 2 Ch. 614 ; 
Foster v. Warblington U. D. C. (1905), 3 L. G. It. 605 ; 
Trafford v. St. Faith’H R. D. C. (1910), 74 J. P. 297 ; 
Johnston v. O’Neill, [1911] A. C. 552 ; Folkestone Corpn. 
v. Brockman, [1914] A. C. 338 ; Shearbum v. Chertsey 

R. 1). C. (1914), 12 L. G. It. 022 ; A.-G. v. Sewell (1918), 
88 L. J. K. B. 125. 

726. Application of presumption — Boundary of 
parish.] — Where two parishes are separated by a 
river, the medium filum is the presumptive boundary 
between them. — R. v. Landulph (Inhabitants) 
(1834), 1 Mood. & K. 393, N. P. 

Annotations : — Dbtd. Bridgwater Trustees v. Bootle-Cum- 
Llnncre (1866), L. R. 2 Q. B. 4. Refd. 0. L. Ry. r. City of 
London Land Tax Oomrs., [1911] 2 Ch. 467. Mentd. R* 
v. Henley (1817), 10 L. T. O. S. 110. 

727. .] — Where a parish comes down 

as far as the bank of a river, there is a primd facie 
presumption that the parish extends as far as the 
middle of the river. — MacCannon v. Sinclair 
(1859), 2 E. & E. 53 ; 28 L. J. M. C. 247 ; 33 
L. T. O. S. 221 ; 23 J. P. 757 ; 5 Jur. N. S. 1302 ; 
7 W. It. 507 ; 121 E. It. 21. 

A nnotations : — Apld. Ipswich Dock Oomrs. r. St. Peter’s, 
Ipswich, Overseers (1866), 7 B. & 8. 310. Refd. Bridg- 
water Trustees v. Bootle -Cum -Linacre (1866), L. It. 2 
Q. B. 4. 

728. Boundary between counties.] — In the 

absence of any words in the Act determining the 
boundary, the ordinary rule of medium filum aqua ; 
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719 i. Presumption of ownership ad 
medium filum — General rule .) — Kains 
v. Turville (1871), 32 U. C. R. 17. — 
CAR. 

719 ii. .h~ Re Trent Val- 

ley Canal & Lands, &c., (188G), 12 
O. R. 153.— CAN. 

719 lil. .] — Where a grant 

of land is made bordering on a river, 
if non-tidal, whether navigable or not, 
the title in the bed ad medium filum 
is presumed primd facie to be iu 
the riparian proprietor. — Kekwatin 
Power Co. v. kenora, Hudson’s Bay 
Co. v. Kenora (1906), 16 O. L. It. 
184 ; 11 O. W. R. 266.— CAN. 

719 iv. .] — Patton v. 

Pioneer Navigation & Sand Co. 
(1906), 21 Man. L. R. 405 — CAN. 

719 v. .) — The English rule 

of law that a conveyance of land ex- 
ressed to be bounded by a river must 
e presumed to confer the ownership 
ad medium filum aquee , in the absence 
of words of exclusion, holds good in 
Canada. — Maclaren v. A.-G. tor the 


Province of Quebf.0 (1914), 83 

L. J. P. O. 201, P. C— CAN. 

719 vi. .] — By the common 

law of the country the right to the soil 
of a river when flowing within the 
estates of d liferent proprietors belongs 
t-o the riparian owners up to the middle 
thread.— Secretary of State for 
India v. Bijoy Chand Mahatap (1918), 
I. L. It. 46 Calc. 390.— IND. 

719 vi i. .] — In this country 

the English law applies that riparian 
owners own the bed of a river ad 
medium filum aquee , subject to ease- 
ments by tho public, & subject to the 
rights of the Crown to reserve rivers 
from its grants. — Robinson v. Murray 
(1851), 3 Nfld. L. It. 184.— NFLD. 

7 19 vill. .] — The principles of 

English law, upon the question whether 
a conveyance of land having a frontago 
to a river or inland water passes the 
bed of the river or water ad medium 
filum , apply in New Zealand, at any 
rate whoro rights of tho Crown are not 
involved. — Strang v. Russell (1905), 
24 N. Z. L. It. 916.— N.Z. 


719 ix. .1 — A property 

bounded by a non-navigablo stream 
must be presumed to extend ad 
medium filum fluminis . — Van Nif.kerk 
& Union Government (Minister of 
Lands) v. Carter, [19171 App. D. 
359.— S. AF. 

o. Not law of Manitoba .] — 

It is not the law of Manitoba that the 
title to the land forming the bed of a 
non-tidal navigable river is presumed 
to bo in the riparian owner ad medium 
filum aquae. — Re Iverson & Greater 
Winnipeg Water District, [19211 
1 W. W. R. 621 ; 57 D. L. R. 184 ; 
31 Man. L. R. 98.— CAN. 

d. Not law of Alberta .] — The 

doctrine that in non-tidal waters 
wirnd facie the title to the bordering 
ands runs ad medium filum aquas Is 
not In force in Alberta so far as to 
atlect waters which are in fact navi- 
gable ; this being so, having regard 
to tho different general conditions pre- 
vailing in this country from those pre- 
vailing in England. — Flewelling v. 
Johnston, [1921] 2 W. W. R. S74 ; 16 
Alta. Ii. R. 409.— CAN. 
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must apply, & the middle of the river continuously 
was the boundary line between the two counties. — 
It. v. Brecon (Inhabitants), lie Glasbury 
Bridge (1850), 15 Q. B. 813 ; 4 New Mag. Cas. 
121 ; 4 New Sess. Cas. 272 ; 19 L. J. M. C. 203 ; 
15 L. T. O. S. 432 ; 14 J. P. 655 ; 15 Jur. 351. 

Annotations : — Mentd. R. v, Glamorganshire JJ. (1849), 13 
Q. B. 5G1 : R. v. Estcourt (1855), 24 L. T. O. S. 299 ; R. 
v. Smith (1873), L. R. 8 O. B. 146; Re Staffordshire & 
Derbyshire County Councils (1890), 54 J. 1*. 566. 

729. Crown grant.] — L ord v . Sydney 

Comrs., No. 52, ante . 

730 . Land owned on both sides of stream.] — 

Blount v . Layard, No. 725, ante. 

731 . Measurement of property conveyed 

satisfied without Including moiety of bed.] — If 

land adjoining a highway or a non-navigable river 
is granted, the half of the road or the half of 
the bed of the river is presumed to pass, unless 
there is something in the language of the deed, or 
in the nature of the subject-matter of the grant, 
or in the surrounding circumstances, sulFicient to 
rebut the presumption, & this rule applies although 
the measurement of the property can be satisfied 
without including the half of the road or of the bed 
of the river, & although the land is described as 
bounded by a road or river, & notwithstanding 
that the map which is referred to in the grant does 
not include the half of the road or of the bed of 
the river. — M icklethwait v . Nkwlay Bridge Co. 
(1886), 33 Ch. D. 133 ; 55 L. T. 336 ; 51 J. P. 132 ; 
2 T. L. B. 844, C. A. 

A nnotations : — Apld. Pryor v. Pet re, [1 894 J 2 Ch. 1 1 . Consd. 
Ecroyd v. Coulthard, 1 4 897] 2 Ch. 554. Apld. Re. White's 
Charities, Charity Comrs. v. London Corpn., 11898] 1 Ch. 
659 ; London City Land Tax Comrs. v. C. L. Ry., (1913} 
A. C. 364 ; Thames Conservators v. Kent, [1918] 2 K. B. 
272. Refd. Devonshire v, Pattinson (1887), 20 Q. B. D. 
203 ; Iluynes v. King, [1893] 3 Ch. 439 ; Mellor r. Wal- 
ineslcy, (1905] 2 Ch. 164. 

732. Notwithstanding particulars on plan 

or map.] — M icklethwait v. Newlay Bridge Co., 
No. 731, ante. 

733. .] — A.-G. of Southern 

Nigeria v. Holt (John) <fc Co. (Liverpool), Ltd., 
No. 491, ante. 

734. Lands of any tenure.] — The general 

law of conveyancing, that, where a riparian owner 
who is also owner of the soil under the river ad 
medium filum , makes a grant of his land on the 
banks of the river, the soil ad medium filum passes 
by the grant, applies to land of any tenure, whether 


freehold, copyhold, or leasehold. — Tilbury v . 
Silva (1890), 45 Ch. D. 98 ; 63 L. T. 141, C. A. 

Annotations : — Apld. London City Land Tax Comrs. v. C. L. 
Ry., (1913] A. C. 364. Refd. Ecroyd v. Coulthard, [1898] 
2 Ch. 358. Mentd. Derry v. Sandors, [1919] 1 K. B. 223. 

735 , Canal.] — The presumption of law 

that where a piece of land is conveyed, which is 
bounded by a public highway or a non-navigable 
river, the conveyance passes the moiety of the 
soil of the highway or river, does not apply in the 
case of a canal. — Chamber Colliery Co. v. Koch- 
dale Canal Co., [1895] A. C. 564 ; 64 L. J. Q. B. 
645 ; 73 L. T. 258 ; 11 R. 264, H. L. 

Annotations : — Mentd. New Mobb Colliery Co. v . M. S. & L. 
Ry., [1897] 1 Ch. 725 ; R. v. L. & N. W. Ry. (1899), 68 
L. J. Q. B. 685 ; Shurpnoss New Docks & Gloucester & 
Birmingham Navigation Co. v. A.-G. (1915), 112 L. T. 826. 

73 $. Bed of river must be in disposition of 

grantor.] — (1) The presumption that a conveyance 
of land adjoining a river passes the bed ad medium 
filum without special mention does not apply 
unless the bed is in the disposition of the grantor 
so that it would pass if expressly mentioned. 

(2) An award under an inclosure Act of waste 
bordering on the river does not carry with it the 
bed of the river ad medium filum. — Ecroyd v. 
Coulthard, [1898] 2 Ch. 358 ; 67 L. J. Ch. 458 ; 
78 L. T. 702 ; 14 T. L. R. 462, C. A. 

Annotations : — Generally , Refd. Hanhury v. Jenkins, [1901] 
2 Ch. 401 ; Hough v. Clark & Hall (1907). 23 T. L. R. 682. 

737 . Not applicable to inclosure award.] — 

Ecroyd v. Coulthard, No. 736, ante. 

738. .] — The [inclosure J award gives 

the inhabitants no rights in the bed of the river ; 
apart from other considerations the presumption 
that a grant of land adjoining a river includes the 
bed of the river ad medium filum is inapplicable to 
such an award. — LIouuii v. Clark (1907), 23 
T. L. R. 682 ; 5 L. G. R. 1195. 

739 . Island in stream — Middle of each arm 

of stream.] — The rule that, where a stream flows 
between two manors or properties, in the absence 
of evidence to the contrary, the boundary is to be 
taken to be the medium filum aquae, shall be 
applied where there is an island by drawing a 
medium filum as the boundary through each arm 
of the stream. — Great Torrington Commons 
Conservators v. Moore Stevens, [1904J 1 Ch. 
347 ; 73 L. J. Ch. 124 ; 89 L. T. 667 ; 68 J. P. 
Ill ; 2 L. G. R. 397. 

740. Towpath.] — Thames Conservators 

v. Kent, No. 914, post. 

741. Rebuttal of presumption.] — Mickle- 
thwait v. Newlay Bridge Co., No. 731, ante. 


729 i. Application of presumption — 
Crown grant.] — By two Crown grants 
two parrels of land were granted to 
defts.' predecessors Iri title. The first 
parcel was described as bounded on the 
south & west by the H. River, & the 
second os bounded on the west by that 
river. It was not necessary to include 
any portion of the river bed to make 
up the area specified in the grants. 
Inc H. River to the extent to which it 
bounded the lands in question was a 
permanent non-tidal & non-navigable 
stream : — Held : the common law 
presumption of construction applied, 
& the bed of the river ad medium, filum 
passed to the grantee in the absent e 
of any surrounding circumstances to 
negative the presumption. — A.-G. v. 
White (1925), 26 S. R. N. S. W. 216 ; 
43 N. S. W, W. N. 10.— AUS. 

729 ii. .] — In the case of 

a grant of land by the Govt, described 
as bounded by a non-navigable river, 
the presumption (which may be strong 
or weak according to circumstances of 
each case) is that the grant passes to 
the grantee the bed of the river ad 
medium filum a/juae, & the onus of 
showing the contrary is on the grantor. 


— Venkata Lashminarasamma r. 
Secretary of State for India (1917), 
I. L. R. 41 Mad. 810— IND. 

729 iii. .] — W here land de- 

scribed as bounded by a river was 
granted by the Crown - Held : the 
presumption that tho granteo held ad 
medium filum applied, there being no 
circumstances existing which it could 
be held rebutted the presumption. — 
Kingdon v. Hutt River Board (1905), 
25 N. Z. L. R. 145.— N.Z. 

e. Island in stream — A seer- 

tainment of centre line.] — Wason v. 
Douglas (1904), 21 C. L. T. 521 ; 1 
O. W. R. 552 ; 2 O. W. R. 688 ; 3 
O. W. It. 456— CAN. 

f. .] — Where the alveus 

between the banks of the river is 
divided by an island or islands into a 
main & subsidiary channels, the sub- 
sidiary channels being at times dry 
but carrying water when the river is 
in its ordinary state, the medium filum 
of the river is the centre line of tho 
alveus from bank to bank, & not the 
centre line of the main stream. — 
Mknzies v. Breadalbank (Marquib) 
(1901), 4 F. (Ct. of Sess.) 55.— SOOT. 


g. Effect of great breadth of 

river.] — Tho moro than ordinary 
breadth of a river does not prevent a 
conveyance of premises therein de- 
scribed us bounded thereby from 
operating to convey tho portion of the 
bed & soil of the river abutting thereon 
up to midstream. — D wyer v. Rich 
(1870), I. It. 4 C. L. 4 24.— IR. 

h. Proclamation of river dis- 

trict.] — The presumption of law that 
a grant of land bounded by a non- 
navigable & non-tidal river extends 
the title ad medium filum applies to a 
proclamation defining a river district 
under River Boards Act, 1908, & Is not 
rebutted by such proclamation stating 
the boundary not to be tho river but 
the bank of the river. — Ahikouka 
River Board v. Wairarapa South 
County Chairman, etc., [1926] N. Z. 
L. It. 182— N.Z. 

741 i. Rebuttal of presumption .] — 
Haggerty v. Latreille (1913), 29 
O. L. It. 300 ; 5 O. W. N. 3.— CAN. 

741 ii . . } — The presumption that 

a grant of land described as bounded 
by a river passes the bed of the river 
ad medium filum aqua is rebutted in 
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742. .]— The presumption that, by a con- 

veyance describing the land thereby conveyed as 
bounded by a river, it is intended that the bed of 
the river usque ad medium filum should pass, may 
be rebutted by proof of surrounding circumstances 
in relation to the property in question which 
negative the possibility of such having been the 
intention. The owners of a manor by conveyances 
made respectively in 1707 and 1846 granted to 
purchasers pieces of riparian land fronting a river, 
the bed of which formed parcel of the manor. It 
was proved that, prior to the earliest of the con- 
veyances, a fishery in the river fronting the lands 
conveyed had for a very long time back been from 
time to time let to tenants by the lords of the 
manor as a separate tenement, distinct from the 
riparian closes ; & that at the date of the convey- 
ances in 1846 such fishery was actually under lease 
to tenants. The grantees under the before- 
mentioned conveyances, & their successors in 
title, had, until the acts complained of in the 
action, never claimed or exercised any right of 
fishing over the bed of the river by virtue of any 
right of soil or otherwise, but the owners of the 
manor or their tenants of the fishery had always 
fished without interruption : — Held : under the 
circumstances the conveyances ought not to be 
construed as passing any portion of the bed of the 
river to the grantees. — Devonshire (Duke) v. 
Pattinson (1887), 20 Q. B. D. 263 ; 57 L. J. Q. B. 
189 ; 58 L. T. 392 ; 52 J. P. 276 ; 4 T. L. 11. 164, 
C. A. 

Annotations : — Reid. Tilbury v. Silva (1890), 45 Ob. I). 98 ; 
Pryor v. Pet re, 11894] 2 Ch. 11 ; Kcroyd v. Coulthard, 
(1 897] 2 Oh. 551. Mentd. Eliot r. Bristol Oorpn. (1895), 
72 L. T. 752 : Simpson v. Uodmariehester Oorpn. (1895), 
(15 L. J. Ch. 151. 

743. .] — Thames Conservators v. Kent, 

No. 914, post . 

C. Accretions . 

744. General rule — Property of adjoining owner.] 

— Alluvial lands which are gradually gained from 
the river, belong, by way of accretion, to the lands 
of the adjoining proprietor. — Mussumat Imam 
Bandi v. IIurgovind Ghose (1848), 4 Moo. lnd. 
App. 403 ; 18 K. It. 753, P. C. 

A nnotations : — Reid. Shrco Eckowrie Sim? v. Hoeraloll Seal 
(1808), 12 Moo. lnd. App. 190 ; Lopez r. Mudden Mo him 
Thakoor (1870), 18 Moo. lnd. App. 407 ; Sham Chand 
Bysack v. Kishen Prosaud Surma (1872), 14 Moo. Ind. App. 
595. 

745. Doctrine of accretion — Basis of theory.] — 

(1) Pltfs., under an inclosure award made in 1803, 


were entitled to a piece of land at Wraysbury 
bounded on one side by the Thames, which is 
there navigable but not tidal. The land ended 
in an almost perpendicular bank 5 or 6 ft. high, 
& the bed of the river reached to its foot, the water 
often reaching some height above the foot. Deft, 
was entitled to a several fishery in the river & to 
the bod of the river. The water of the river, 
owing to the removal of a weir, sank, & at the foot 
of the bank a deposit took place forming a strip on 
which some large trees grew, & which during some 
part of the year was left dry, but it was over- 
flowed during a considerable part of the year. At 
the foot of the bank deft, dug a ditch which he 
regularly cleaned out for more than twelve years, 
& afterwards filled it up with concrete so as to 
make a footpath. Pltfs. brought an action for an 
injunction to restrain him from trespassing. The 
judge held that whether the strip had ceased to 
be part of the bed of the river was a question to 
be determined, not by any hard & fast rule, but 
by regarding all the material circumstances of the 
case, including the fluctuations of the river, the 
nature of the land, <fc its growth and user, & that, 
in the present case, the strip had ceased to be part 
of the bed & belonged to pltfs. as having been 
formed by gradual accretion to their land : — 
Held : the principle on which the judge had pro- 
ceeded in determining whether the strip was part 
of the bed of the river was sound, but on the facts 
the strip had not ceased to form part of the bed, 
& therefore belonged to deft. ; but when it was 
dry the rights of pltfs. as riparian proprietors were 
not affected, & they had right of access over it 
to the water, & could use it to the same extent as 
they could use the bed of the river in its old state. 

Qu. : whether the accretions, if they had 
ceased to form part of the bed of the river, would 
have been the property of pltfs. as owners of the 
adjoining land. 

Qu. : whether the doctrine of accretion could 
apply in a case where the steep 6 feet bank which 
formed the original boundary between the lands 
of pltfs. & deft, still remain clearly defined. 

(2) Passages were cited from Br acton, Britton , 
Fleta , & Hale de Jure Maris , c. i. & vi., & the 
Year Book , 22 Ass., fo. 106, pi. 93, to show that 
the doctrine of accretion does not apply where 
boundaries are well defined & known. This may 
be if the boundary on the waterside is a wall, or 
something so clear & visible that it is easy to see 
whether the accretions, as they become perceptible, 


the case of a grant from tho Crown by 
the fact that the river is a public 
navigable (though non-tidal) river, 
subject to a public right of passage, 
tho Crown, as trustee for the public, 
having an interest in the bed remaining 
public property, & the presumed inten- 
tion to pass the bed being therefore 
negatived. — Mueller v. Taupiri Coal 
Minks, Ltd. (1900), 20 N. Y*. L. 1L 


PART III. SECT. 3, SUB-SECT 2.— C. 

744 i. General rule — Property of ad- 
joining owner.} — Where a navigable 
river recedes gradually He Imjier- 
ceptibly, the derelict land belongs to 
the riparian proprietors. — Burke v. 
Nilbs (1870), 13 N. B. It. (2 Han.) 
166.— CAN. 

744 ii. .1 — Land gained by 

alluvial deposits arising from natural 
or artificial causes or from causes in 
part natural & in part artificial, so long 
as the fact is proved that the accretion 
was gradual & imperceptible, accrues 
to the owner of the adjacent land. — 
Standly v. Perry (1879), 3 S. C. It. 
356.— CAN. 

744 ill. — .3 — Sudden accre- 


tions to the river bed do not revert to 
He become the property of the Crown 
as against tho person whose lands have 
been submerged. — Yukon Gold Co. v. 
Boyle Concession (1916), 34 W. L. H. 
436 ; 10 W. W. It. 585.— CAN. 

744 iv. .] — The rules of 

English law, according to which the 
rights of tho Crown or of riparian 
owners to accretions caused by alluvion 
are determined with reference to the 
character of the river & the manner in 
which tho accretion is occasioned, are 
applicable in British India unless 
excluded by enactment or local usage. 
— Secretary oe State for India v. 
Kadiiukutti (1890), I. L. It. 13 Mad. 
369. — IND. 

744 v. .] — In Madras, as 

well as in Bengal, the rule, though 
unwritten in the former Presidency, 
is established that gradual accretion 
enures to tho land which attracts it. — 
Sri Balusa Ramalaksiimam v. Goda- 
vari District Collector (1899), 
1. L. R. 22 Mad. 404 ; L. B. 26 Ind. 
App. 107— IND. 

k. Application of rule. 1 — Land 
forming part of a mouzah on the banks 
of the Ganges, by reason of continual 


encroachmonts of that river became 
submerged, the surface soil being 
wholly washed away. After recession 
& re -encroachment by the river, the 
waters ultimately subsided He left the 
land reformed on its original site : — 
Held : the land washed away He after- 
wards reformed on tho old ascertained 
site was not land gained by increment, 
within Ben. Beg. XI., 1825, s. 4. — 
Lopez v. Muddun Mohun Thakoor 
(1870), 13 Moo. Ind. App. 467.— IND. 

l. .3 — The actual rate of pro- 

gress necessary to satisfy the rule 
when used in connection with English 
rivers is not necessarily the same when 
the rule is applied to rivers in India. 
In dealing with an alleged accretion 
due to alluvion in the G. river in Madras 
Presidency, it is therefore necessary 
to determine whether tho test to be 
applied is that of the English rule, or as 
laid down in Ben. Keg. XI., 1825, 
which refers merely to “ gradual 
accession.” — Secretary of Statf for 
India in Council v. Raja of Viziana- 
oaham (1921), L. R. 49 Ind. App. 07. — 
IND. 

m. .] — Where no custom of 

dhardhura is proved to exist, land 
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are on one side of the boundary or on the other 
(Lindley, L.J.). 

(3) The whole doctrine of accretion is based 
upon the theory that from day to day, week to 
week, & month to month a man cannot see where 
his old line of boundary was by reason of the 
gradual & imperceptible accretion of alluvium to 
his land (Smith, L.J.). — Hindson v. Ashby, 
[1896] 2 Ch. 1 ; 65 L. J. Ch. 515 ; 74 L. T. 327 ; 
60 J. P. 484 ; 45 W. R. 252 ; 12 T. L. R. 314 ; 40 
Sol. Jo. 417, C. A. 

Annotations: — As to (1) Confld. Ecroyd v, Coulthard, [1897} 
2 Ch. 554. Refd. Pearce v. Bunting, 11. v. Wedd. Kr p. 
Poarco, [1896] 2 Q. B. 360; River Thames Conservators 
v. Smeod, Dean, [1897] 2 Q. B. 334 ; Hanbury v. Jenkins, 
[1901 J 2 Ch. 401 ; Berwick v. S. E, & C. By., [1921] 1 
K. B. 187. 

746. Whether applicable when original 

boundary visible.] — Hindson v . Ashby, No. 745, 
ante. 

747 . Applicability to non flowing water — 

Canals, lakes or ponds.] — Trafford v. Thrower 
(1929), Times , May 31. 

748. Change of course — Whether gradual change 
presumed.] — (1) Pltf. was possessed of land in the 
parish of W., in the county of E., in the declaration 
in an action of trespass described as “ situate at 
W., in the county of E., & abutting on the river 
of L. & on land in the possession of deft.” The 
venue in the action was laid in the county of E. 
Pltf. was also possessed of the greater part of the 
said parish of W., which formed the east bank of 
the river of L., the boundary of the county of E. 
on the east, & of the county of M. on the west. 
Deft, was in the occupation of the adjoining land 
in the county of M. on the west bank of the river 
of L. The alleged trespass was committed on 
certain strips of land on the west bank of the river 
of L., which were accretions from the change of the 
course of the river of L., but whether the change 
causing these accretions had been gradual or 
sudden was not proved. Evidence was given of 
acts of ownership by pltf. & those through whom 
he claimed, over the land in question, & also 
evidence to show that it formed part of the parish 
of W. & of the county of E., although on the west 
bank of the river of L. Contradictory evidence 
was given by deft. The judge left to the jury the 
question whether the land was in the county of 
E. & parish of L., <fc whether it was in the occupa- 
tion of pltf. or the property of doft.’s landlord. 
The jury having found that it was in the county 
of E. & in the parish of L., & that it was in the 
occupation of pltf., the ct. refused to grant a new 
trial because the judge had not directed the jury 
that if the change of the course of the river had 
been gradual, the presumption of law would have 


been that the land, being an accretion on the west 
bank of the river, would have been in the county of 

M. , & the property of deft/s landlord, as the 
owner of the adjoining land in the county of M. 

Qu, : whether, where the course of a river has 
become changed, & there is no evidence whether 
the change was gradual or sudden, the presumption 
be that the change was gradual. 

(2) Accretions from the gradual change of the 
course of a non-navigable river, where there are 
no fixed boundaries, will become the property of 
the owner of the adjoining land. — F ord v. Lacy 
( 1801), 7 H. & N. 151 ; 30 L. J. Ex. 351 ; 7 Jur. 

N. S. 684 ; 158 E. R. 429. 

Annotations :—As to (1) Expld. Foster y. Wright (1878), 
4 C. I’. D. 438. CODS#. Hindson v. Ashby, [1890] 2 Ch. 1. 
Generally , Mentd. G. W. Ry. of Canada v . Braid (1863), 

1 Moo. P. C. C. N. S. 101. 

749 . Question of fact — What circumstances 

to be considered.] — Hindson v . Ashby, No. 746, 


ante. 

750. When property changed — Sudden change of 

course.] — Anon. (1348), 22 Lib. Ass. fo. 106, 
pi. 93. 

Annotations : — Refd. R. v. Montage (1825). 4 B . Sc C. 598 ; 
Foster r. Wright (1878), 4 O. P. D. 438 ; Hindson v. Ashby, 
[1896] 2 Ch. 1. 

751. .] — Where a non-tidal river 

separating two estates belonging to different 
owners suddenly changes its course, the property 
in the soil does not change. — Thakurain Ritraj 
ICoer v. Thakurain Sarfaraz Koer (1905), 21 
T. L. R, 637. 

752 . Gradual change of course.] — A non. 

(1348), 22 Lib. Ass. fo. 106, pi. 93. 

Annotations : — Consd. Foster r. Wright (1878). 4 C. P. D. 
438. Refd. R. v. Montague (1825), 4 B. & C. 598 ; Hind- 
son v. Ashby, [1896] 2 (’in 1. 

753. — .] — Be Hulk <fc Selby Ry. Co., 


No. 492, ante. 

754. — — .] — For d v. Lacy, No. 74 8, ante. 


Sub-sect. 3. — Rights of Navigation. 
Sec Part V., Sect. 1, post. 


Sect. 4. — LAKES AND POOLS. 

755. What amounts to lake — Separate lakes con- 
nected by narrow channel.] — Action for declarator 
of common right in the fishing, fowling, & boating 
in, over, & on an inland loch or lake. The pursuer 
was a riparian owner on Loch F., which was 
separated from Loch D. by a narrow & shallow 
channel, which was not a river, & more materially 
divided by a causeway of loose stones erected 
more than forty years ago. He claimed that 
Loch F. & Loch D. were one. Defender owned 
all the land lying round Loch D. Both pro- 


whlch is taken away by tho river 
gradually, but restored suddenly, if 
it Is capable of identification, will still 
remain the property of its original 
owner. — S ki Thakurji v. Jaikali 
Kunwar (1925), I. L. R. 49 All. 328 — 
IND. 

n. .] — Maharaja of Dumraon 

v. Secretary of State for India 
in Council (1927), L. R. 51 Ind. App. 
166.— IND. 

o. .] — Where an accretion has 

not occurred so rapidly as to havo 
been perceptible at any one moment 
of time, it must be considered as 
alluvion by slow & imperceptible 
degrees. — S hey v. McHeffey (1808), 
7 N, S. R. (1 G. & O.) 350.— CAN. 

p. .]— When an island which 

has grown out of the water formed by 


alluvium has a channel dividing it 
from the land adjacent, navigable for 
canoes at low water In summer, tho 
proprietor of the adjacent land cannot 
claim the island us belonging to it 
by accretion. — Dunpiiy v. Williams 
(1874), 15 N. B. R. (2 Pug.) 350.— CAN. 

q. Chance of course.) — McKay v. 
IIuggan (1892), 24 N. S. R. (12 R. & G.) 

514.— CAN. 

r. Diluvion — Reformation — Evidence 
of identity.) — Monmohini Debi v . 
Watson & Co., Sarnamoiyi Debi v. 
Watson & Co., Hkmanta Kumari 
Debt v. Watson & Co. (1899), I. L. It. 
27 Calc. 336 ; L. R. 27 Ind. App. 44 ; 
4C. W. N. 113.— IND. 

t. Sham Chand 

Bysack v. Kishkn Persaud Surma 
(1872), 18 W. K. 4 ; 14 Moo. Ind. App. 


595.— IND. 

a. — — .] — Secretary of 

State for India v. Krishnamoni 
Gupta (1902), I. L. R. 29 Calc. 618 ; 
6 C. W. N. 617 ; L. R. 29 Ind. App. 
104.— IND. 

b. Island formed in mouth of river 
— Subsequent joining to mainland .] 
— Where an island is formed in the 
mouth of a river, which subsequently 
becomes part of the mainland through 
the drying up of tho intervening 
channel, the increase being per- 
ceptible or sudden, the land wniob 
formed the island is not an aooretion 
to the mainland but merely an “ ad- 
junotion ” & the owner of the mainland 
obtains no proprietary rights therein 
as against Govt. — Suriya Rao Baha 
dur v. Secret art of State for India 
(1913), I. L. R. 36 Mad. 67.— IND. 
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prietors held their lands cum lacubus merely : — 
Held : Loch D, was a separate & distinct loch, 
& therefore the pursuer had no right therein. The 
grounds of decision being the difference of name, 
the configuration of the ground, & the existence 
of the causeway. — M ackenzie v. Bankes (1878), 
3 App. Oas. 1324, H.L . 

756. Ownership of soli — Whether In Crown — Or 
adjoining owners ad medium filum.] — Qu. : 

whether the soil of lakes, like that of fresh water 
rivers, pritnd facie belongs to the owner of the land 
or of the manors on either side, ad medium filum 
aqua ?, or whether it belongs to the King in right of 
his prerogative. — Marshall v. Ulleswater Steam 
Navigation Go., Ltd. (1803), 3 B. & 8. 732 ; 1 
New Rep. 519 ; 32 L. J. Q. B. 139 ; 8 L. T. 410 ; 
27 J. P. 510 ; 9 Jur. N. 8. 988 ; 11 W. R. 489 ; 122 
E.R.274; on appeal (1805), OB. &S. 570, Ex. Ch. ; 
subsequent proceedings (1871), L. R. 7 Q. B. 100. 

Annotations Dbtd. Bristow v. Corinloan ( 1 87 rt ), 3 App. Cos. 
041. Bold. Foster v. Wright (18711), 44 J. 1 J . 7 ; Devon- 
shire v. Pattlnson & Carlisle Oorpn. (1887), 3 T. L. It. 293 ; 
Moffattv. Power (1889), 5 T. L. It. 655 ; A.-G. v. Emerson, 
[1891] A. O. 049; Hindson v. Ashby, f 1 890 J 2 Ch. I ; 
Ecroyd v. Coulthard, f 1 897] 2 Ch. 551 ; Beaufort v. Alrd 
(1904), 20 T. L. It. 002. 

757. Question for jury.] — B ristow 

v . Cormican, No. 724, ante. 


75 g. No right de Jure.]— Bristow v . 

Cormioan, No. 724, ante . 

759. 1 The Crown is not of 

common right entitled to the soil or waters of an 
inland non-tidal lake. — Johnston v . O’Neill, 
[1911] A. 0. 552 ; 81 L. J. P. C. 17 ; 105 L. T. 
587 ; 27 T. L. R. 545 ; 55 Sol. Jo. 086, H. L. 
Annotation : — Mentd. Kirby v. Cowderoy, [1912] A. C. 599. 

750. Sutton Pool.] — A.-G. v. 

Plymouth Corpn. (1060), cited in Wight, at p. 
208 ; 145 E. R. 1231. 

Annotations .—Reid. A .-G. to Prince of Wales v. St. Aubyn 
(1811), Wight, 167. Mentd. A.-G. v. London Corpn. 
(1845), 14 L. J. Ch. 305. 

704, --.] — All the soil of Sutton 

Pool belongs to the King, as part of the revenues 
of the Duchy of Cornwall (Adams, B.). — A.-G. v. 
Plymouth Corpn. (1754), Wight, 134 ; 145 E. R. 
1202. 

A nnotalions : — Refd. A.-G. to Prince of Wales v. St. Aubyn 
(1811), Wight, J 67- Mentd. A.-G. v. London Corpn. 
(1845), 14 L. J. Oh. 305; A.-G. to Prince of Wales v. 
Crossman (1866), L. R. 1 Exch. 381. 

Rights of co-owners.] — See Real Property, 
Vol. XXXVIII., p. 690, No. 334. 

Rights of navigation.] — See Part V., Sect. 1, 
sub-sect. 5, post . 
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756 i. Oumership of soil — Whether in 
Crown — Or adjoining owners ad medium 
filum.] — The property of the soil 
adjacent to the shore, Sc which is 
covorod by the waters of lakes, is in 
the Crown, subject to the right of the 
public to pass over the water in boats, 

6 to fish Sc bathe therein. — A.-G. v. 
PERRY (1864), 15 C. P. 329. — CAN. 

766 ii. .] — A grant of 

land bounding on a lake convoys tho 
land to the margin only Sc not to the 
centre of tho lake. — Niles v. Burke 
(1873), 11 N. B. R. (1 Pug.) 237. — 
CAN. 

766 ill. .] — The same 

law is applicable to the nuvigublo 
waters of Lake Ontario as in the case 
of tidal waters. In the absence of a 
valid grant the soil is vested in the 
Crown Sc subject to the jus publicum 
of navigation. — Warin r. London Sc 
Canadian Loan Sc. Aof.ncy Co, (1886), 

7 (). R. 706 ; 12 A. R. 327 ; 14 S. C. R. 
232.— CAN. 

766 iv, .]— Tho com- 

mon law of England is not applicable 
to the Great Lakes of the Province of 
Ontario. The presumption of the 
common law that lands bordering on an 
inland lake extend to the middle of the 
lake, if there be any such presumption, 
is, in the case of tho Great Lakes, 
rebutted. Any doubt is removed by 
Bed of Navigable Waters Act, 1914, 
s. 2 . — Carroix v. Empire Limestone 
Co. (1919), 45 O. L. R. 121; 48 

D. L. It. 44 ; 16 O. W. N .386 — CAN. 

-.] — James I. 

being seised of lands in K. Sc other 
lands adjacent to Lough E., which is 
a largo navigable enclosed water in 
which tho tide does not flow or reflow, 
Sc of the whole soil & bed of the lake, 
did by Letters Patent grant the said 
lands 8c also certain islands, named in 
Lough E. & also all other islands In 
Lough K. being paroel of the said lands 
or any of them, & also a free fishery in 
the lake or waters of Lough K., Sc all 
waters, watercourses, fisheries, fish- 
ings, etc., lying Sc being in or within 
the same : — Held : the soil of Lough E. 
covered with water adjacent to the 
lands did not pass to the grantee to the 
middle thread of the lake. — Bloom- 


field v. Johnston (1868), I. R. 8 
C. L. 68.— IR. 

c. Ownership of shifting sand .] — 
Shifting sand composing the beach of 
a lake is land ofcned by the proprict ors 
of land bordering on tho lake. — B rem- 
n eh v. Bleakley, [1923] 2 D. L. R. 
576; 52 O. L. R. 124; revsd., 24 
O. W. N. 439 — CAN. 

d. Grant or conveyance of land 
bordering on lake — Accretion.]— Land 
was granted by the Crown bordering 
on Lake Ontario, & described in the 
grant as extending to the water’s 
edge : — Held : the water’s edge must 
be tho boundary wherever it might be. 
Sc land, which was gradually & im- 
perceptibly formed by the receding of 
the water would belong to the gran too, 
the boundary of fthe lake being fluctu- 
ating, Sc the grantee not being restricted 
to the land extending to where the 
water’s edge was at the lime of tho 
grant. — Doe d. McDonald v. Cobourg 
Harbour Co. (1843), 4 Ont. Dig. 
7293.— CAN. 

e. Artificial cause.. 

Land gradually & imperceptibly 
formed by tho washing of sand & 
shingle from the lake is the property 
of the owner of the adjoining land, 
oven although the formation is caused 
by the artificial erections of a harbour 
co. who are entitled to particular 

S rivileges by Act of Parliament.- 
ok d. McDonald v. Cobourg 
Harbour Co. (1843), 1 Ont. Dig. 
1843.— CAN. 

f. -.1 — A parcel of land 

conveyed being described as so many 
chains more or loss, running to Lake 
Ontario, & thence along tho lake shore, 
etc., & a beach or strip of land having 
been formed by accretion between 
what was then tne lino & tho edge of 
the lake as at present ; — Held : the 
owner of the land was entitled to such 
strip of land to the water’s edge, Sc was 
not limited to the boundary of tho lake 
as it was whon the above deed was 
made, the distance to tbo lake being 
more or less according to circumstances. 
— Buck Sc Castle v. Cobourg & 
Peterborough Ry. Co. (1856), 5 
C. P. 552 —CAN. 

g. .] — The deeds under 

which pltf. claimed title conveyed “ to 


the bank of Lake Ontario, thence along 
the said bank the several courses 
thereof.” So much alluvial deposit 
had been washed upon the shore & 
even upon the bank of the lake, that 
all traces of the former bank were now 
obliterated, 8c could only be discovered 
by digging through the surface of new 
soil : — Held : as pltf. would, by the 
encroachment of the lake, be the loser, 
so lie should be entitled to the benefit 
of the extension of the bank seaward, 
upon the principle that whoever would 
sustain the injury would also be 
entitled to the benefit. — T hroop v. 
Cobourg Sc Peterborough Ry. Co. 
(1856), 5 C. P. 509.— CAN. 

h, Encroachment.] — Iler v, 

Nolan (1862). 21 U. C. R. 309.— CAN. 


k. .] — volcanic Oil & 

Gas Co. v. Chaplin (1912), 27 O. L. R. 
484 ; 4 O. W. N. 517.— CAN. 

l , .] — The logal effect 

of the encroachment of waters of a 
lake is to vest in the Crown the soil 
thus covered by water. — Kkrriuan v. 
Harrison (1920), 47 O. L. R. 548 ; 
54 D. L. IL 258 ; 18 O. W. N. 263.— 
CAN. 


m. Rights of pu!>(ic — Access to 
shore .] — Deft., the owner of certain 
water-lots upon the lake front, subject 
to the usual reservation In favour of 
the Crown of free passage over all 
navigable waters thereon, refused to 
allow pltf. to haul ice cut from the lake 
over such lots, when frozen, to the 
wharf from which the pltf. desired to 
ship the ice for the purposes of his 
business, unless pltf. paid toll, which 
he refused to do : — Held : the water 
over deft. ’s lot was a highway, & pltf, 
had the right without payment to cross 
the lot, whether the water upon it was 
fluid or frozen. — Cullerton v. Miller 
(1894), 26 0. R. 30.— CAN. 

n. Claim of prescriptive, right 

to skate on private lake.,] — Harvey r. 
Lindsay (1853), 1 W. R. 535. — SOOT. 

o. Rights of riparian owners — 
Injunction against removal of sand & 
gravel.}-- SEnvos v. Stewart (1907), 10 
O. W. R. 528 ; 15 O. L. R. 216.— CAN. 


p. Ownership of lake — Adverse pos- 
session.] — Meacher r. Blair uli- 
PHANT. [19131 S. C. 417 ; 60 Sc. L. R. 
375 ; 11913] 1 S. L. T. 131.— SCOT. 
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Part IV. — Ports , Harbours , 

Sect. 1. — PORTS, HARBOURS, DOCKS AND PIERS, 

Sub-sect. 1. — In General. 

See Shipping, Yol. XLI., pp. 957-985, Nos. 
8514-8724. 

762. What constitutes a port.] — R. A Waller 
v. Hanger (1615), 3 Bulst. 1 ; 1 Roll. Rep. 138 ; 
81 E. R. 1. 

Annotations : — Mentd. R. v. Percival (1665), 1 Sid. 243; 
Thomas v. Sorrel (1673), 3 Kob. 155, 223, 233 ; The 
Bankers* Case (1695), Skin. 601 ; Ashby v . White (1703), 2 
Ld. Raym. 938 ; Cockeedge v. Fanshaw (1 779), 1 Doug. 
K. B. 119 ; Lynn Regis Corpn. v. London Oorpn. (1791), 
4 Term. Rep. 130; Goodman v. Saltash Corpn. (1882), 
7 App. Oas. 633 ; Free Fishermen of Faversham Co. (1887), 
36 Ch. D. 329. 

763. .] — However commodious a place may 

be for the shelter of vessels, it will not therefore 
be a port, the establishment of which must be by 
authority of the Crown. But, if so established, 
then, whether naturally or artificially formed so as 
to shelter vessels, a consideration for anchor duos 
arises. Where it had been found on inquisition 
in the reign of Edward I. that a grantee of the 
Crown had had “ from time whereof memory is 
not . . . wreck of the sea A toll with merchandise 
in the manor,” A in the reign of Edward II. pro- 
clamations had been made to seize, in certain 
places, of which this manor was named as one, 

“ where ships ply by the coast,” etc., letters coming 
from abroad, A in the reign of Elizabeth a return 
to a Royal Commission mentioned the manor as 
a creek of one of the Cinque Ports, A many docu- 
ments, some of them grants from the Crown, A 
others deeds under which the manor had from time 
to time been enjoyed, spoke of “ tolls,” A deputa- 
tions had been issued by the owners of the manor 
to collect the tolls of all vessels anchoring there', 
A tolls had been so collected beyond the time 
of living memory, A a private Act of Parliament 
had adopted these expressions in authorising the 
conveyance of the manor to a company thereby 
incorporated : — Held : there was enough to justify 
the inference that a port did exist, A that a toll 
claimed, as a port or anchorage toll, had a legal 
origin. 

In truth, the port which is admitted to have 
existed at Whitstable comes precisely within the 
definition of a port given by Lord Hale, viz., a 
place for the lading A unlading of ships or vessels, 
erected by charter of the King or a lawful prescrip- 
tion. And he says, in chapter 2 of his De Portibus 
Maris , “ A port is quid aggregatum , consisting 
of somewhat that is natural, viz., an access of the 
sea, whereby ships may conveniently come, safe 
situation against winds where they may safely lie, 
A a good shore where they may well unlade ; 
something that is artificial, as quays A wharfs, 
A cranes A warehouses, A houses of common 
receipt, A something that is civil, viz., privileges A 
franchises, viz., jus applicandi, jus mercaii , A 
divers other additaments given to it by civil 
authority ” (Lord Chelmsford). — Foreman v. 
Whitstable Free Fishers & Dredgers (1869), 
L. R. 4 H. L. 266 ; 38 L. J. 0. P. 345 ; 21 L. T. 
804 ; 34 J. P. 147 ; 18 W. R. 1040 ; 3 Mar. L. C. 


Docks, Piers and Wharves. 

337, H. L. ; affg. S. 0. mb nom . Whitstable Free 
Fishers v. Foreman (1868), L. R. 3 C. P. 578, 
Ex. Ch. 

Annotations : — Ref d.' Brecon Markets Co. v. Neath & Brecon 
Ry. (1872), L. R. 7 C. P. 555 ; It. v. Keyn (1876), 13 Cox. 
C. C. 403 ; Truro Corpn. v. Rowe (1902), 71 L. J. K. B. 
974 ; Denaby <Kc Cadeby Main Collieries v, Anson, [1911] 
1 K. B. 171 ; A.-G. v. Homer (No. 2), [1913] 2 Ch. 140. 

.] — See, also. Insurance, Vol. XXIX., 

p. 70, Nos. 279-287 ; Shipping, Vol. XLI., pp. 
312, 313, 963, Nos. 1732-1738, 8565, 8566. 

764 What constitutes a harbour.] — A harbour 
in its ordinary sense is a place to shelter ships from 
the violence of the sea, A where ships are brought 
for commercial purposes to load A unload goods 
(Lord Esher, M.R.). — R. v. Hannam (1886), 34 
W. R. 355 ; 2 T. L. R. 234, 0. A. 

Annotations: — Mentd. Baglan Bay Tin Plato Co. v. John 
(1895), 72 L. T. 805 : Raynor v. Drcwitt (1900), 82 L. T. 
718 ; R. v. City of London Union (1907), 2 Konst. Rat. 
App. 596 ; Dixon v. Blackpool & Fleetwood Tramroad Co., 
[1909] 1 K. B. 860 ; Wixon v. Thomas, Lambert v. Thomas, 
Burrows v. Thomas (1912), Konst. Rat. App. 236; When- 
man r. Clark, [1916] 1 K. B. 94 ; L. C. C. v. Hackney B. C., 
[1928] 2 K. B. 588. 

765. Creation of port — By Crown — Or prescrip- 
tive right.] — Newcastle (Burgesses) v. Tin- 
mouth (Prior) (1292), Hale’s de Portibus Maris 
(Hargrave’s Tracts) 79 ; Stuart Moore’s Law of 
Foreshore A Seashore, 111. 

Annotation Refd. Blundell v. Catterall (1821), 5 B. A Aid. 
268. 

750. .] — Foreman v. Whit- 

stable Free Fishers A Dredgers, No. 763, ante. 

767. .] — Exeter Corpn. v. Warren, 

No. 784, post. 

768. Limits of port — Fixed by Crown.] — 

Exeter Corpn. v. Warren, No. 784, post. 

759. Evidence from which presumed.] — 

Exeter Corpn. v. Warren, No. 784, post. 

770. Access to harbour — Bank preventing over- 
flow of sea — Admissibility of expert evidence.] — 
In an action of trespass for cutting a bank, where 
the question is, whether the bank, which had been 
erected for the purpose of preventing the over- 
flowing of the sea, had caused the choking up of a 
harbour, the opinions of scientific men, as to the 
effect of such an embankment upon the harbour, 
are admissible evidence ; A evidence may also be 
given, that other harbours, similarly situated, 
where there are no embankments, have begun to 
be choked A filled up. — Folkes v. Chadd (1782), 
3 Doug. K. B. 157 ; 99 E. R. 589 ; subsequent pro- 
ceedings (1783), 3 Doug. K. B. 340. 

Annotations : — Apprvd. Metropolitan Ary him DiRtrlct Man- 
agers v. Hill (1882), 47 L. T. 29. Mentd. McFadden r. 
Murdock (1867), 15 W. It. 1079. 

771. Repair of port.] — Pltf. declared fora trespass 
in his manor A close. Defts. pleaded that from 
time immemorial there was part of a public navi- 
gable river situate within that manor A close, A 
that on that part there was an ancient work or 
erection, necessary for rendering the navigation 
of the river safe for ships ; that it was in a ruinous 
condition, A that pltf. had neglected to repair it, 
A therefore they entered A put it in repair : — 
Held : the pleas did not justify the trespass. — 


PART IV. SECT. 1, SUB-SECT. 1. 

q. Access to harbour.} — Kerr Co. v. 
Seely (1910), 40 N. B. It. 8.— CAN. 

r. .] — Smith v. Grieve (1899), 

8 Nfld. L. R. 278.— NFLD. 

t. .] — An Interference with 

the right of navigation in a harbour, 
which the owner of the wharf Buffers 
in common with the public, is not 


sufficient to sustain a claim for com- 
pensation for tlio injurious affection 
of the property on which the wharf is 
Rituatc resulting from the construction 
of a public work ; but where the inter- 
ference affects a private right of access 
which the owner has to & from the 
water of the harbour, or with the use 
of Buch water for the lading & unlading 
of vessels at his wharf the claimant is 


entitled to compensation. — M aghce v. 
R. & St. John Cori*n. (1897), 5 Excb. 
C. It. 391.— CAN. 

a. Removal of obstruction — Power 
of corporation.] — Pltf. was the owner 
of land extending to low-water mark. 
He was in the act of erecting a pier on 
the land between high & low-water 
mark, when ho was interfered with by 
the oorpn., who removed the pier os 
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Lonsdale (Earl) v. Nelson (1823), 2 B, & C 
302 ; 3 Dow. & By. K. B. 556 ; 2 L. J. O. 8. K. B. 
28 ; 107 E. H. 396. 


Annotations : Refd. Lyme Regis Cor pn. v. TIenJoy (1834), 
1 w ? ln ^ N * c * 222 •* *^nes r. Williams (1843), 11 M. & W. 
170 ; Campbell Davys v. Lloyd, [1901] 2 Ch. 518 ; Lagan 
Navigation Co. t\ Lambog Bleaching, Dyeing & Finishing 
Co., [1927] A. C. 220. Mentd. Gwynne v. Burnell (1840), 
6 Bing. N. C. 453 ; Lemmon v. Webb, [1805] A. C. 1 ; 
Noble v. Harrison, [1926] 2 K. B. 332. 


.] — See, also , Shipping, Vol. XLI., p. 959, 

Nos. 8532-8534. 

772. Disposal of ports — Right of Crown to dispose 
— By grant or testament under seal.] — Anon. 
(1340), Jenk. 79 ; 145 E. K. 56. 


773. Commissioners of the harbour of Rye — 
Qualification for appointment.] — A local Act 
appointed ( inter alia), as harbour conirs., “ twelve 
inhabitant householders resident in the town or 


parish rated to the relief or maintenance of the 
poor of the parish by one or more rate or rates to 
the amount of £10 per annum ” ; — Held : the 
qualification intended was an assessment upon an 
annual value of £10, A not an assessment of an 
annual sum of £10. — Easton v. Alce (1861), 7 
II. A N. 452 ; 31 L. ,T. Ex. 115 ; 5 L. T. 323 ; 26 
J. P. 280 ; 8 Jur. N. S. 156 ; 10 W. It. 110 ; 158 
E. It. 640. 


Annotation : — Mentd. Sunderhmd Overseers v. Sunderland 
Union (1SC5), 18 C. B. N. S. 531. 


774. Fixed pier in Thames— Control of Thames 
conservators— User under licence.] — The City 
of London by licence granted a co. permission to 
form a floating pier on the River Thames, such 
peir to remain during pleasure, A to take tolls on 
all passengers landed at the pier. Under the 
powers conferred upon them by Thames Embank- 
ment Act, 1862, the Board of W orks took the 
floating pier from the co., & agreed to pay them a 
certain sum A to construct a new landing stage in 
lieu of the old pier, & to appropriate it in per- 
petuity to the benefit of the co. The Thames 
Embankment Act, 1868, purported to give validity 
to this agreement. 

On a bill by the Conservators of the Thames, in 
whom all the estate, etc., of the City of London in 
the bed, soil, & shores of the river had become 
vested by the Thames Conservancy Act, 1857, to 
restrain the co. from continuing in possession of 
the landing stage constructed in lieu of the old 
pier : — Held : the co. were entitled to the use of 
the pier only on sufferance, A at the pleasure of 
pltfs. ; the Board of Works had no power to con- 
vert the licence at pleasure into an irrevocable 
licence ; A the Act which purported to give a 
validity to the agreement between the co. A the 
Board of Works did not affect the rights of pltfs. — 
Thames Conservators v. South Eastern Ry. 
Co. (1871), 24 L. T. 216 ; 1 Asp. M. L. C. 3. 

775. Agreement between neighbouring dock 
owners — Payment of compensation by one — To 
other for loss of business — Proceedings for re- 
covery.] — Upon the establishment in 1836 of a 
dock co. it was enacted that, in order to indemnify 
the coral's, of a neighbouring harbour for loss of 
income, the co. should pay to the corars. such 
annual sum as should make up the income of the 
latter to the average of the three next preceding 


years. Afterwards, in 1843 , the above enactment 
was repealed, A in lieu of making up an average, 
it was enacted that the co. should pay to the cornrs. 
every year the deficiency by which the yearly 
income of the latter should fall short of £1,000. 
In 1860, up to which time no demand had been 
made by the comrs. against the co., a mandamus 
was issued at the suit of a third party against the 
comrs. commanding them to take the necessary 
steps for recovering from the co. payment of 
certain alleged deficiencies in their income, extend- 
ing over twelve years, from 1847 to 1858 inclusive ; 
A, the mandamus having in 1870 been finally 
declared to be valid, in June, 1870, a demand in 
respect of the alleged deficiencies from 1847 to 
1858 was first made upon the dock co. by the 
harbour board, who had succeeded to the comrs. 
This was followed by an action for the amount. 
Upon bill by the co. in Nov. 1870, to restrain 
the action, A for declaration that in estimating 
the amount of the deficiencies the board were 
liable to give credit for all sums which their 
predecessors might but for their wilful default 
have received ; A that the board were debarred 
from requiring payment of any deficiencies prior 
to 1870 : — Held : (1) it was part of the duty of 
the comrs. year by year to have demanded from 
the co. payment of any sum that might have been 
due to them from the co. under the statutes ; & 
by the laches of their predecessors the board 
wore now debarred from calling upon the co. to 
pay for any deficiencies prior to 1858 ; (2) the 
board were not debarred from calling upon the co. 
to pay deficiencies since 1858 ; A hence the co. 
wore entitled to an account from the board of 
their income since that date, charging wilful 
default. 

(3) The harbour comrs., in the exercise of their 
discretion, had permitted certain small articles 
on which they were empowered by statute to levy 
duties, to pass free of duty. They had also leased 
their tolls, having no statutory power to do so : — 
Held : as between the dock co. A the harbour 
board, these were acts of wilful default. — 
BouTHAMProN Dock Co. v. Southampton Har- 
bour A Pier Board (1872), L. R. 14 Eq. 595 ; 41 

L. J. Ch. 832 ; 26 L. T. 828 ; 20 W. R. 940. 

776. Right of harbour authority to weigh & 
measure goods — No exclusive right to provide weigh- 
ing machines.] — Docks A Harbours Clauses Act, 
1847 (c. 27), ss. 81, 82, which upon certain conditions 
give the undertakers the exlusive right of weighing 
A measuring goods loaded or discharged in their 
docks, do not give them the exclusive right of 
providing the weighing machines. — Port of 
London Authority v. Cairn Ltne of Steam- 
ships, Ltd., [1913] 1 K. B. 497 ; 82 L. J. K. B. 
340 ; 108 L. T. 217 ; 29 T. L. R. 229 ; 12 Asp. 

M. L. C. 293 ; 18 Com. Cas. 72. 

777. Statutory power to lease harbour property — 
Lease of graving dock.] — (1) By Harbours, Docks 
A Piers Clauses Act, 1847 (c. 27), s. 23, “ the under- 
takers may lease . . . any warehouses, buildings, 
wharfs, yards, cranes, machines, or other conveni- 
ences provided by them for the purposes of this or 
the special Act, at such rents A upon such terms & 


an obstruction & a nuisance : — Held : 
pltf.’s grant was subject to the jus 
ublicum of passing & repassing 
etween high & low-water mark, Sc the 
cornn., who are by law the conservators 
of tne harbour, were justified in remov- 
ing the obstruction. — Brown r. Reed 
(1874), 15 N. B. R. (2 Pug.) 206 — CAN. 

b. Harbour commissioners — Right 
to compensation for services. ] — Re 
Toronto Harbour Comrs. (1881), 28 

J. — VOL. XLIV. 


Gr. 195 ; 1 Cart. 825 — CAN. 

c. Acquirement of easements in har- 
bour.} — A party who erects a wharf 
under & over the waters of tho harbour 
of St. John *8, & occupies exclusively & 
adversely the soil & water for a period 
of over forty years, acquires a right to 
such soil & water easement as against 
the Crown, & they become the private 
property of the occupant. A like 
occupancy of twenty years would 


suffice to bar tho rights of a subject to 
the use of such soil & water. — Bown t». 
Kavanagh (1859), 4 Nfld. L. R. 413. — 
NFLD. 

d. .] — Eagan v. Barron & 

Fraser (1859), 4 Nfld. L. R. 419.— 
NFLD. 

e. Reclamation preventing landing 
of goods — Right of action by lessee, of 
allotment fronting harbour.] — A lessee 
of an allotment fronting a harbour has 

H 
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Waters and Watercourses. 


Sect. 1. — Ports, harbours , docks and piers: Sub- 
sects. X, 2 & 3, A 

conditions as shall be agreed upon between the 
undertakers A the persons taking the same, pro- 
vided that no such lease be granted for a longer 
term than three years ” : — Held : the words 
“ other conveniences ” were not to be confined to 
works or things ejusdem generis with those specifi- 
cally mentioned in the sect. A they included a 
graving dock. 

(2) Where, therefore, harbour trustees consti- 
tuted under a special Act, which witli some imma- 
terial exceptions incorporated Harbours, Docks A 
Piers Clauses Act, 1847 (c. 27), in supposed exercise 
of the powers conferred upon them by the special 
Act, leased to two shipbuilders a graving dock, 
which formed part of their statutory undertaking, 
A which, upon the construction of the special Act, 
was held to be provided by the trustees for the 
purposes of that Act, for a period of ten years : — 
Held : the lease was void as contravening the 
provisions of s. 23 of the Act of 1847. — Glebe 
Sugar Refining Co. v. Greenock Port A 
Harbours Trustees, [1921] 2 A. C. fifi ; 90 
L. J. P. C. 1(32 ; 125 L. T. 578 ; (35 Sol. Jo. 551, 
JI. L. 

Right to use dock — Agreement between wharf- 

owners.] — See Easements, Yol. XIX., p. 182, Mo. 
1322. 

Management of harbour & ships therein.] — See 

Shipping, Vol. XL1., pp. 9(39-973. 

Rating of harbours & docks.] — Sec Rates A 
Rating, Vol. XXXVX1L, pp. 483, 4 84, 5(30-564, 
Nos. 407-422, 986-1023. 

Factory Acts — Application to docks, quays & 
ships.] — See Factories, Vol. XXIV., pp. 915-919. 

Liability of harbour authorities.]— See Shipping, 
Vol. XLL, pp. 975-985. 


certain port duty of 4 d. per chaldron in respect of 
coals brought by vessels into the port of R. from 
time beyond legal memory, which had been com- 
muted under the operation of 5 & 6 Will. 4, c. 03, 
into a toll of 3d. A half-a-farbhing per ton. The 
inquisition, however, when produced, showed that 
the duty which had been commuted was not a 
port duty, but a toil by way of metage. 

Sernble : the inquisition did not support the 
claim, A pltf. ought to be non-suited. — Rochester 
Corpn. v. Lee (1848), 3 New Mag. Cas. 41 ; 11 
L. T. O. S. 0 : 12 J. P. 168, N. P. 

782. .] — Falmouth (Lord) v . George, 

No. 801, post . 

783. .] — In an action for dues in 

respect of merchandise whereof defts. were the 
owners, A which had been brought by vessels into 
the port of Sunderland “ same being ” as alleged 
in the first count “ a creek or member of the port 
of Newcastle ” A there landed, defts. admitted the 
payment of the duty at Newcastle for ships coming 
into the Tyne, blit contended that, being mer- 
chants Sc natives of Sunderland, they were not 
liable to the duty in respect of goods brought into 
Sunderland. Much evidence was produced on 
both sides, & pltfs. proved payment of the duty, 
under the same circumstances as those under 
which defts. wore charged, for more than sixty 
years : — Held : that the usage of payment was not 
conclusive evidence of the immemorial existence 
of the due claimed ; A the jury should be directed 
as to the construction of the charter, Sc the effect 
of the documentary evidence produced by the 
defts. — N e\v castle-u pon -Tyne ( Master, Pilots 
Sc Seamen) v. Bradley (1852), 2 E. A B. 4 28, n. ; 
21 L. J. Q. B. 190 ; 10 Jur. 494 ; 118 E. R. 827 ; 
subsequent proceedings , sub nom. Bradley v. 
Newcastle (Pilots) (1853), 2 E. A B. 427, Ex. Ch. 

i, Copyholds , Vol. XIII., 


Sub-sect. 2, — Ownership of Soil of Ports. 

778. Whether In owner of port.] — Devon 
(Countess) v. Exeter Corpn., Toppksham Case 
(1284), Hale’s de Portibus Maris (Hargrave’s 
Tracts) 55 ; Stuart Moores Law of Foreshore A 
Seashore 319. 

Annotation : — Consd. Whilst able Free Fishers r. Foreman 

0 8(18), l. n. a c. v. 578 . 

779. .] — Newcastle (Burgesses) v. Tin- 

mouth (Prior) (1292), Hale’s do Portibus Maris 
(Hargrave’s Tracts) 79 ; Stuart Moore’s Law of 
Foreshore A Seashore 111. 

Annotation : — Refd. Blundell v. Cutteral) (1821), 5 B. & Aid. 
2G8. 

780. .] — Exeter Corpn. v. Warren, No. 

784. post. 


Sub-sect. 3. — Tolls and Dues. 

A. In ( tenoral. 

See Shipping, Vol. XLL, pp. 901 970, Nos. 
8546-8614 ; Hupp., No. 8504a. 

781. Right to tolls & dues — By custom.] — In an 
issue directed out of chancery, pltf. claimed a 


pp. 24, 29, Nos. 185, 253. 

784. By grant.] — The Crown is entitled, 

except where vested rights would be interfered 
with, to create a port for the landing of goods, A 
to assign its limits, though the soil be in a subject ; 
A such creation is a good consideration for the 
receipt of petty customs A port dues throughout 
the port so assigned ; A such petty customs A 
port dues might, in ancient times, be granted away 
by the Crown. 

The pltfs., proved a grant of the town to them, 
by the Crown, in fee farm ; A it was not disputed 
that they were owners of a port of some extent, 
with some dues ; they also proved the receipt, 
in fact, of the dues for goods landed at Tcign- 
moutli, A leases by them of such dues : — Held: 
to be evidence from which a jury might infer that 
the port extended to Teignmoutli, A the dues were 
payable to pltfs. for goods there landed ; though 
Teignmoutli is situate on a different river from 
Exeter, A the mouths of the rivers are several 
miles apart ; Sc though no evidence was given of 
repairs or other services performed by pltfs. at 
Teignmoutli, or of any right to the soil there, in 
themselves or the (Town. — Exeter Corpn. v . 
Warren (1844), 5 Q. B. 773 ; 1 Dav. A Mer. 524 ; 


only the same right to the use of the 
harbour as the rest of Her Majesty’s 
subjects ; but he may have a right of 
action ex delicto on account of the 
reclamation preventing the landing of 
goods. — U nion Sash & Door Co., Ltd. 
v. Auckland Harbour Board (1 880), 
4 N. Z. L. It. 414 (S. C.).— N.Z. 

f. Right of oirn^r : f pier to inter- 
dict against landing on Sunday.] - 
Oolquhoun v. Baton (1859), 21 Dunl. 
(Ct. of Sesa.) 996 ; 31 8c. Jur. 550. — 

SCOT. 


PART IV. SECT. 1, SUB-SECT. 2. 

g. Title by limitation — Effect of Act 
vesting property in harbour commis- 
sioners .] — Colonial Huoar Befininu 
C o., Ltd. v. Melbourne Harbour 
Trust Combs., 11 927 J A. C. 343.— 
AUS. 

h. Vested in Dominion.]- IIolman 
v. Green (1881), 6 8. O. K. 707; 
2 Cart. 147. - CAN. 

k. .] — The franchise of public 

harbours & the ownership of the soil 


within the limits of public harbours in 
Canada are both vested in the Dominion 
Govt, by B. N. A. Act, s. 108. — A.-G. 
for Canada v. Keefer (1889), 1 
B. C. it., pt. 2, 308.-— CAN. 

l. Nash v. Newton (1891), 

30 N. B. R. 010.— CAN. 

m. .]— The beds of publio har- 

bours not granted before confedera- 
tion are the property of the Dominion 
of Canada . — Re Jurisdiction over 
Provincial Fisheries (1896), 26 

8. C. It. 444. — CAN. 
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Part IV. — Ports, Harbours, Docks, Piers and Wharves. 


C State Tr. N. S. 1104 ; 2L.T. 0. S. 420 ; 8 J. P. 
181 ; 8 Jut. 441 ; 114 E. It. 1441. 

Annotations : — Reid. Wh Ratable Free Fishers v. Foreman 
(1868), L. It. 3 C. 1\ 578. Menfcd. A. -a. v. Stephens (1855), 
1K.&J. 721. 


785. .] — Newcastle-upon-Tyne 

(Master, Pilots A Seamen) v. Bradley, No. 783, 
ante. 

786. By statute.] — By an Act of Parlia- 

ment, certain persons were incorporated as tho 
Hull Dock co., & premises, before the property of 
the Crown, were given to them for the purposes 
of the Act, A they were authorised to make a dock, 
quays, wharfs, etc., which, it was enacted, should 
be vested in them for the purposes of the Act. 
Amongst other things, it was provided, that “ all 
goods, etc., which should be landed or discharged 
upon any of the quays or wharfs which should be 
erected by virtue of that Act, should be liable to 
pay, A should be charged A chargeable with the 
like rates of wharfage A payments as were usually 
taken or received for any goods, etc., loaded or 
discharged upon any quays or wharfs in the port 
of London ” : — Held : as the premises were only 
vested in the co. for the purposes of the Act they 
had no common law right to a compensation for 
the use of them, A the statute did not give them 
any right to claim wharfage for goods shipped off 
from their quays. — Kingston-upon-JTull Dock 
Co. v. La Marche (1828), 8 B. & C. 42 ; 2 Man. A 
Ky. K. B. 107 ; 0 L. J. O. 8. Iv. B. 210 ; 108 E. R. 
958. 


Annotations : -- Apld. Priestley r. FouMs (18 10), 2 Scott., N. H. 

205. Refd. North A South Shields Ferry Co. r. Parker 

(IS] 8), 2 ttxcli. 136. 

787. — .| — A company empowered by 

statute to take tolls in return for a public service 
is not. bound, independently of express enactment, 
to exact the same tolls from all persons alike ; but 
is at liberty to remit the tolls, or any portion of 
them, to particular persons, at its pleasure A 
discretion. Stat. 11 C. 4, c. lxx, by which 
plaintiffs, a market Company, were incorporated, 
by sect. 7(5 empowered them to take from the 
master of any steamboat “ in respect of every 
passenger landing on or embarking from the 
wharf or causeway ” authorised by tin* Act to be 
made, k * the ” “ tolls ” “ which ” should “ at any 
time or from time to time be fixed A appointed 
by ” pltfs., not exceeding 2d. for each passenger. 
A subsequent Act, (5 A 7 W. 4, c. cxxxiii, in- 
corporating another Company for the purpose of 
building a bridge from pltfs. market over the 
Thames, by sect. 53 authorised pltfs. to levy the 
same tolls for passengers landing on or embarking 
from the northern pier of the intended bridge 
which stat. 11 (!. 4, c. lxx, s. 70, had empowered 
them to levy. And by sect. 125 it was enacted 
that “ the tolls to be taken by virtue of ” the 
“ Act should at all times be charged equally,” 
& that every “ reduction or advance of ” them 
should “ extend to all persons whatever using the 
said bridge.” Pltfs., after the bridge had been 
built, fixed & appointed the toll to bo received 
“ under the 70th clause of ” their ” Act of in- 


corporation, from the master of every steamboat ” 
“ in respect of every passenger landing on or 
embarking from ” the northern pier, at 2d. But 
by agreement with defts., a steamboat Company, 
they charged defts. a toll of 1 s. id. per 100 of 
their passengers ; A, by agreement with another 
steamboat Company, charged that Company a 
lower toll of Id. per dozen of their passengers. 
Passengers landing on or embarking from the 
northern pior from or on to steamboats used no 
other portion of the bridge t han the northern pier, 
which abutted on pltfs.' land. Pltfs. having 


brought this action to recover from defts. arrears 
of toll for passengers at the rate agreed upon with 
defts. : — Held : ( 1 ) pltfs. were entitled to recover 
tho full amount ; (2) the local Act was not an 
equality clause, requiring pltfs. to charge the 
fixed & appointed toll in full for each passenger ; 
but it directed the toll to be fixed A appointed 
merely in order that the public might know the 
maximum toll they could be called upon to pay ; 
leaving pltfs.’ right to lower or remit the toll, if 
it otherwise existed, wholly untouched. — Hunger- 
ford Market Co. v. City Steamboat Co. (1800), 
3 E. & E. 365 ; 30 L. J. Q. B. 25 ; 3 L. T. 732 ; 
25 J. V. 213 ; 7 Jur. N. 8. 07 ; 121 E. R. 479. 

Annotations : — As to ( 2) Apld. Newcastle v. Worksop U. C\. 

[19021 2 Ch. 145 ; Northampton Corpn. v. Ellen, (19041 

1 K. 11. 299. Distd. York Corpn. v. Leetham, [192 ij 

1 Oh. 557. Generally, Refd. A.-G. v. Horner (1912), 107 

L. T. 547. 

788. Special toll for — Use for purposes 
other than merely embarking goods or passengers.] 

— Pltfs. owned a pleasure steamer which ran day 
trips between the Old Swan Pier, London Bridge, 
A Hampton Court. The steamer was brought 
alongside tho Old Swan Pier about three quarters 
of an hour before the advertised starting time & 
remained there until she started, her officers mean- 
while doing all they could to get persons to take 
tickets for the trip. The conservators by resolu- 
tion decided that pltfs. used the pier for a longer 
period daily than would be covered by a mere 
“ call ” at the pier by their vessel, for which the 
6d. toll was payable, A they alleged their right to 
impose a terminal charge for this use of the pier 
by pltfs. of £2 a week. For a time this increased 
charge was paid: — Held: although the con- 
servators might have a right to ask for special 
payment from a vessel using the pier other than 
for the purpose merely of embarking passengers or 
goods, that would be based on contract, but there 
was nothing in Thames Conservancy Act, 1894 
(c. clxxxviij which gave defts. the right to levy 
more than the 0 d. toil on a vessel merely because 
she was more than a few minutes alongside a pier 
embarking or discharging her passengers or goods, 
A the extra charge already paid, being un- 
authorised, Avas paid Avithout consideration, A 
could be recovered back. — Queen of the River 
S.S. Co., Ltd. v. River Thames Conservators 
(1899), 47 W. R. 085 ; 15 T. L. R. 174 ; 43 Sol. Jo. 
014. 

.] — See , also. Shipping, Vol. XU., pp. 901, 

9t>2, Nos. 8510—8551. 

789. Right to decrease or remit — Maximum fixed 
by special act.] — Uungerford Market Co. v. 
City Steamboat Co., No. 787, ante. 

790. As against owners of neighbouring 

dock.] — Southampton Dock Co. v. Southampton 
Harbour A Pier Board, No. 775, ante. 

791. Undue preference.] — Where Trustees 

for the control of a river navigation grant, a rebate 
off their published rates for dock services to a firm 
of carriers on condition of their guaranteeing to 
bring a minimum annual quantity of traffic into 
the trustees docks, although such carriers had for 
a considerable number of years brought in an 
amount of traffic largely in excess of the guarantee, 
A where no opportunity is given to competitive 
carriers to gi\ r e a similar guarantee, the grant of 
such rebate amounts to an undue preference A 
cannot be justified. — A nderton Co., Ltd. v. 
River Weaver Trustees (1910), 14 Ry. A Can. 
Tr. Cas. 130. 

792. Compounding for tolls.] — Southampton 
Dock Co. v. Southampton Harbour a Pier 
Board, No. 775. ante. 

793. Tolls for unauthorised pier — Recovery of 

h 2 
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Waters and Watercourses. 


Sect. 1. — Ports , harbours , docks and Hers 
sect. 3, A. cfc I?. ; sub-sects. 4 
Sub -sect. l.J 

tolls paid.] — By the terms of a Provisional Order 
authorising a co. to construct a pier the co. might 
levy rates on passengers using the pier & on vessels 
“ mooring ” within certain limits as soon as a 
certificate of the due construction of the pier had 
been given by the Board of Trade. During 1900 
II. acquired the pier from the assigns of the liqui- 
dator of the co. He discovered subsequently that 
the pier had not been constructed in accordance 
with the Provisional Order. In 3907 he leased 
the pier to the M. co., who refused to allow pltfs., a 
co. running steamships to the pier, to come along 
side the pier except on payment of a certain lump 
sum for the season. Pltfs. claimed an injunction 
restraining H. k the M. co. from excluding their 
ships k passengers from using the pier, on the 
ground that defts. were not the lawful owners of 
the pier. Pending an action, an arrangement was 
come to that pltfs. should have access to the pier 
on paying the rates which would have been pay- 
able had the Provisional Order been operative. 
Defts. claimed under this arrangement to be 
entitled to “ mooring ” as well as passenger rates, 
k counterclaimed for payment of them. Pltfs. 
claimed repayment of the sums paid without 
prejudice under the arrangement, as well as of 
some sums previously paid under protest : — Held : 

(1) pltfs. were not entitled to the injunction, as 
the pier was unauthorised k constituted a public 
nuisance, k no statutory rights arose on its con- 
struction in favour either of defts. or the public ; 

(2) pltfs, could not recover the rates paid by them 

without prejudice to obtain the use of the pier, 
for defts. could exclude pltfs. from the pier, 
although it was a nuisance, k pltfs. had therefore 
received consideration in respect of their pay- 
ments, & could not recover same ; (3) pltfs.' 

vessels wdiich made fast to the pier merely to land 
& embark passengers, were not “ moored ” to the 
pier within the meaning of the Provisional Order 
<fc “ mooring ” rates were not payable in respect 
of them . — J aver pool k North Wales 8.8. Co., 
Ltd. v. Mersey Trading Co., Ltd., [1908] 2 Oh. 
400 ; 77 L. J. Ch. 058 ; 99 J.. T. 803 ; 72 J. P. 
385; 21 T. L. It. 712; affd ., [1909] 1 Ch. 209; 
78 L. J. Ch. 17 ; 73 ,T. P. 19 ; 25 T. L. R. 89, C. A. 
Annotation Generally , Mentd. II. r. II., 11928] J\ 200. 

794. Mooring rates — What amounts to “moored " 

■ — Provisional Order.] — L iverpool k North 
Wales 8.8. Co., Ltd. v. Mersey Trading Co., 
Ltd., No. 793, ante. 

795. Recovery of tolls— Jurisdiction of court.] — 

Anon. (1324), 2 Hale, P. C. 14, n. 

Annotation Consd. It. r. Kcyn, The Franconia ( 1 870). 40 
L. J. M. C. 17. 

796. Dues payable on coal — Whether payable on 
patent fuel.] — Patent fuel, an article composed of 
coal dust, mixed with 13 per cent, of pitch k lime, 
is not liable to the duties imposed upon “ coals ” 
imported into the port of London.- -London 
Corpn. v. Parkinson (1850), 30 C. B. 228; 4 
New Mag. Cas. 153; 3 5 L. T. O. 8. 305; 3 38 
E. II. 93. 

Annotations Confld. Fulhvood r. Akcriunn 0 8(52). UGH 
N. 8. 737. Reid. A.-G. r. Barry 0 800, 1 H. & N. 470. 

Liability to be rated.]— tfee Rates k Rating, 
Vol. XXXVIII., pp. 505-507, Nos. 003- 016. 

Distress for tolls & dues .] — See Distress, Vol 
XVIII., p. 427, Nos. 1048-1052. 


B. Consideration. 

797. Necessity for consideration — Crown.] — 

Wilkes v. Kirby ( 1700), 2 Lut. 1519 ; 125 E. R. 837. 

Annotations : — Refd. Nottingham Corpn. v. Lambert (1738), 
Willem, III. Mentd. Sargent v. ltood (1745), 2 Stra. 1228 ; 
Colton v. Smith (1 774), 1 Cowp. 47. 

798. .] — Toll thorough requires a considera- 
tion to he shown to support the demand of it ; 
because it is against common right. — Yarmouth 
Corpn. v. Eaton (1763), 3 Burr. 1402 ; 97 E. II 890. 

Annotations : — Folld. JenkhiB v. Harvoy (1835), 2 Or. M. & K. 
393. Refd. Kingston -upon -Hull Corpn. v. Homer (1774), 
1 Cowp. 102. 

799. — — .] — A custom that a meter of a 
borough should have a toll on all goods imported 
within the borough, whether meted, or not, is bad 
in law% unless it can be connected with some 
obligation to do something beneficial to the persons 
to be charged w r ith the toll. — Jenkins v. IIarvey 
(1835), 2 Cr. M. k R. 393 ; 1 Gale, 454 ; 5 Tyr. 
871 ; 5 L. J. Ex. 17 ; 150 E. 1L 109. 

Annotations : — Refd. Bruner. Thompson (1843), 4 Q. B. 543 ; 

Newcastle-upon-Tyne, Muster, Pilots & Seamen v. Bradley 
<S: Polls (1852), 2 K. & B. 4 28, n. : Northumberland r. 
Houghton (1870), ‘22 L. T. 491 ; Brecon Markets Co. v. 
Neath & Brecon By. (1872), L. B. 7 C. P. 555. Mentd. 
Benjamin v. Andrews (1858), 5 C. B. N. S. 299 ; Shephard 
r. Payne (18(54), 10 C. B. N. S. 132; Mills r. Colchester 
Corpn. (1807), 30 L. .1. C. P. 210 ; Bryant r. Foot (1808), 
L. H. 3 Q. B. 197 ; Noifolk r. Arbutlmot (1879), 4 O. P. D. 
290. 

800. Sufficiency of consideration.] — Though 
the consideration of a port duty be the imme- 
morial repair of the port, an avowry for the duty 
need not state that the port is in repair. — Vinken- 
sterne V. Ebden (1698), 1 Ld. liaym. 384 ; 
Garth. 357 ; 5 Mod. Rep. 356 ; Holt, K. B. 674 ; 

1 Salk. 248 ; 91 E. R, 1154. 

Annotations Mentd. Simpson r. Ilartopp (1744), Wllles, 
512 ; Hutchins r. Chambers (1758), 1 Burr. 579 ; 

McCreagh r. Cox & Ford (1923), 92 L. J. K. B. 855. 

801. — — .] — (1) Keeping up a capstan & rope 
in a cove to assist boats in landing, k without 
which they could not safely land in bad weather : 
— Held: a good consideration for a reasonable 
toll on all boats frequenting the Gove, whether 
they used the capstan or not. 

(2) The custom to exact the toll good, although 
the party claiming it was neither owner of the 
cove nor lord of the manor, nor were his pre- 
decessors show’ll to have boon such ; but lie A 
they had ahvays been owners of the spot on w r hich 
the capstan stood, k of an estate in the neighbour- 
hood. — Falmouth (Lord) v. George (1828), " 
Bing. 286 ; 2 Moo. k V. 457 ; 7 L. J. O. S. G. P. 
40 ; 130 E. R. 1071. 

Annotations As to (1) Refd. .T el lkhiH r. II m \ cy (183*)). 

2 Cr. M. A' B. 393 : Brecon Murkctw Co. r. Neath 6c Brecon 
By. (1872), L. R. 7 C. 1 > . 555. Centrally, Mentd. Lancurri 
v. Lovell (1833), 9 Bing, 4(55 ; Walker r. Needham (1841), 

3 Man. A G. 557 ; Owen r. Bouth (1854), M 0. B. 327 ; 
Shephard r. Payne (1KG2), 12 O. B. N. S. 414. 

802. Crown agent.] — Exeter Gorpn. v. 

Warren, No. 784, ante. 

■See, also , Shipping, Yol. XLI., p. 961, 

No. 8549. 

803. Payments without consideration — Re- 
covery.] — Queen op the River S.S. Go., Ltd. r. 
River Thames Conservators, No. 788, ante. 


Sub-sect. 4. — Bye-Laws. 

See Shipping, Vol. XLI., pp. 960, 961, Nos. 
8538-8545. 

804. Bye-laws regulating use of pier — Applied to 
strangers on pier.] — A local Act gave to a pier co. 


PART IV. SECT. 1, SUB-SECT. 4. 

n. Bye-law regulating public landings 
— Authority of corporation — Title to 
land injustices of county .] — The charter 


of Fredericton authorises the corpn. 
to make bye -laws to, regulate the 
public landings in tbe city, though 
the title to the land Is held by the 


justices of the county. — Ex p. Mowry 
( 1856), 8 N. B. 11. (3 All.) 270.— CAN. 

o. Bye-law imposing toll for an- 
chorage — Validity .] — Power given to 
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power to make regulations for the good govern- 
ment of the co., their clerks & servants, also of 
officers & crews of vessels in all matters concerning 
the interest of the co. in the pier, & for the more 
safe Sc convenient landing of passengers, etc. 
Bye-laws were made, imposing penalties on all 
persons who upon the pier plied for hire, molested 
passengers, used indecent language, etc. : — Held : 
the bye-laws applied not only to servants of the 
co., but to all persons who came to the pier, Sc 
offended in those respects. — Ryde Pier Co. v. 
Porter (1807), 31 J. P. 791. 

805. Charge for use by passengers — Validity 

of bye-law.] — Under sect. 10 of Severn Navigation 
Act, 1914, Sc sect. 9 of the Severn Navigation Act, 
1920, the Severn Comrs., for the purpose of pre- 
venting pleasure steamers from racing one another 
on the river, made the following bye-law : “ No 
person shall anchor or moor any passenger vessel 
near to or against any portion of Worcester Quay 
for the purpose of enabling any passenger to be 
taken on board or disembarked from such 
passenger vessel ... if & so long as the corpn. 
of the City of Worcester maintain ... a pier 
. . . or piers . . . connected with the quay Sc 
available for giving access from the quay to a 
passenger vessel ... Sc allow any persons desirous 
of travelling by a passenger vessel to enter upon 
Sc pass along the piers . . . who have previously 
paid to the corpn. or their authorised agent, such 
sum, not exceeding two-pence, as the corpn. may 
be entitled to charge in respect of every such 
person, which such shall allow the person paying 
the same to pass along the piers ... to the quay 
when disembarking from the passenger vessel 
on the same day as that on which the sura was 
paid. 

The Severn Navigation Acts gave the comrs. no 
sx^ecific power to make a charge for an entry on 
the landing stage : — Held : as the bye-law did not 
itself imi3ose any charge, but was only to operate 
so far as the corpn. might have power aliunde 
to impose the charge, the bye-law was not ultra 
vires the comrs., Sc was not in restraint of trade, 
Sc as it could not be said to be unreasonable it was 
a valid bye-law. — Everton v. Walker (1927), 
137 L. T. ‘594 ; 91 J. P. 125 ; 43 T. E. II. 554 ; 
25 L. G. II. 333 ; 28 Cox, C. C. 370, I). C. 


Sub-sect. 5. — Safety of Docks and Harbours. 

See Shipping, Vol. XU., pp. 957, 958, 959, 970, 
978-981, Nos. 8520, 8521-8531, 8058, 8000, 

8071— 8093. 


Docks, Piers and Wharves. 

Sect. 2. — WHARVES. 

Sub -sect. 1. — In General. 

806. Situation for wharf.] — Wharfs must be 
assigned in open places only. — L ondon Wharfs 
Case (1700), 1 Wm. Bl. 581 ; 90 E. R. 330. 

807. What constitutes a wharf — Land in natural 
state — Used for landing goods.] — By a Canal Act, 
it was provided that lands, whether covered with 
water or not, & also all dwelling-houses, wharfs, 
etc., belonging to the co., should bo rateable to the 
maintenance of the poor in the several parishes 
where they were resx>ectively situated ; the lands 
according to their quantity Sc quality, & the 
dwelling-houses, wharfs, etc. according to the 
nature & respective uses thereof. Sc should be 
assessed in like manner as lands of a like quality 
Sc dwelling-houses, wharfs, etc. of a like & similar 
size or nature in the respective parishes where 
the same should bo situate, should bo assessed, Sc 
that the rates, duties Sc other personal property 
of the co., liable to be rated to the x>oor, should 
be assessed in like manner Sc in the same x>ro- 
portion as other personal property should be 
assessed. The co. had, on the margin of a large 
basin, a piece of land adjoining the private yard 
of a timber merchant. This piece of land next 
the basin consisted of natural ground ; it was not 
faced with brick or timber Sc the ground below, 
the water gradually sloped down to the bottom of 
the basin. The timber merchant landed his 
timber upon this piece of land, Sc it was there 
marked Sc measured by the Revenue officers. 
No acknowledgment or rent was paid to the co. 
for this privilege of landing the goods there, but 
their rates Sc duties were increased, a greater 
number of ships entering the basin in consequence 
of this privilege : — Held : this piece of land was 
not a wharf within the meaning of the Act of 
Parliament. — R. v. Regent’s Canal Co. (1827), 
0 B. & C. 720 s 9 Dow. Sc Ry. K. B. 700 ; 4 
Dow. Sc Ry. M. C. 502 ; 5 L. J. O. S. M. C. 151. 

Annotation : — Mentd. It. v. Leeds & Liverpool Canal Co. 

(1838), 7 Ad. & El. 671. 

808. Ownership of wharf — Below low water 

mark.] — J ohnson v. Barret (1040), Alcyn, 10; 
82 E. R. 887 ; sub nom . Barret v. Johnson, 2 
Roll. Abr. 250, pi. 7. 

Annotations : — Joce r. Mills (1703), 2 Salk. 610; 

Harper i\ Charleswortli (1825), 4 B. & C. 574. 

Right to erect wharf — Owner of land adjoining 
canal towing path.] — See Railways, Vol. 
XXXVIII., p. 415, No. 1030. 

809. Rights of wharf owner — Damage to posts 
& piles adjoining wharf.] — I think that x>osts or 
X>iles, which are put up for the purpose of preventing 


the corpn. of Fredericton by 22 Viet, 
c. 8, to make bye-laws “ to regulate 
the anchorage, lading & unlading of 
vessels,” does not authorise the im- 
position of a toll for anchorage. — R. r. 
Dowling (1862), 10 N. B. It. (5 All.) 
378.— CAN. 

p. Bye-law imposing excessive im- 
prisonment. — Validity. ] — A provision 
that any person incumbering, injuring, 
or fouling any public wharf, should be 
liable to a penalty named, & in default 
of payment or sufficient distress to 
imprisonment “ for not less than ten 
nor more than thirty days ” : — Held : 
bad, twenty-one days being the limit 
authorised by 3C Viet. c. 48, s. 372 (13). 
— He McLeod & Pemberton & Kin- 
cardine Corpn. (1876), 38 U. C. It. 
617— CAN. 

q. Bye-law imposing port charges — 
Unequal operation — Validity. 1 — Mar- 
tin v. Otago Harbour Board (1891), 
11 N. Z. L. It. 376.— N.Z. 

r. Bye-law fixing charge for storage 


of goods on premises v'ithout consent — 
Validity.] — A bye-law made under 
Harbours Act, 1878, provided that 
goods remaining on the harbour 
board’s premises without its consent 
beyond a specified time would be liable 
to a charge fur storage at the rate of 
6d. per ton for overy day or part of a 
day they so remained : — Held : the 
bye -law was not ultra vires. — Otago 
Harbour Board v. Spedding (1894), 
12 N. / . L. H. 573 — N.Z. 

i. Bye-law repudiating liability im- 
posed by law on bailee — Validity .] — 
Where a harbour board by its bye -laws 
compels consignees to employ it as a 
bailee for reward, it cannot by others 
of its bye-laws repudiate the liability 
which the law imposes on such a bailee. 
—Otago Harbour Board v. Lysaght, 
Ltd. (1901), 20 N. Z. L. R. 541.— N.Z. 

a. Levying salary of harbour master 
from owners of timber.}-— Held : by a 
bye-law passod under 12 Viet. o. SI, 

s. 60 (7), owners of timber might be 


made to pay the salary of a harbour 
master, & their timber detained for 
non-payment of a tax levied for such 
salary, & themselves subject to fine & 
imprisonment. — Bogart v. Belle- 
ville Town Council (1857), 6 C. 1*. 
425.— CAN. 

b. Power of corporation to limit 
by contract their power to make bye- 
laws . ]— Walker v. St. John Corpn. 
(1872), 14 N. B. R. (1 Pug.) 143.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

o. Bight to erect wharf — Corporation.] 
— Magee v. St. John Corpn. (1883), 
23 N. B. R. 275.— CAN. 

d. Rights of wha f owner — To 
extend wharf. ] — The owner of land 
abutting on the waters of the harbour 
& owning wharves extending over the 
said waters is justified in extending the 
Bnid wharves, unless in doing so he 
works an injury to a neighbouring 
proprietor. — Tessier v. O’Dwykk 
(1859), 4 Nfld. L. R. 284 — NFLD. 
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Sect. 2. — Wharves : Subjects. 1, 2 <& 3.] 

barges from running against a wharf, must be 
considered as supporting A protecting it (Gibbs, 
U.J.). — Hamer v. Raymond (1814), as reported in 
1 Marsh. 803. 

'.] — Pltfs., wharfingers, had a 
wooden pile before their wharf driven eight feet 
into the soil of a navigable river, A which was 
necessary for the use A enjoyment of their wharf. 
There was evidence that a pile had stood there 
forty years, A, whoever might have placed it 
there, it had been renewed by pltfs. twenty years 
ago. Defts. being owners of a barge navigating 
the said river, so unskilfully A negligently managed 
it that it was driven athwart the pile A broke it. 
In an action of trespass for the injury thus 
caused : — Held : pltfs. were entitled to recover 
on an issue of not possessed.— Lancaster v. Eve 
(1859), 5 C. B. N. 8. 717 ; 28 L. .1. C. P. 235; 
32 L. T. O. 8. 278 ; 5 Jur. N. 8. 083 ; 7 W. It. 200 ; 
141 E. It, 288. 

Annotations Consd. Hobson r. Gorringe, [1897] 1 Cli. 182. 

Reid. Parsons v. Himl (1866), 14 VV. R. 860; Hoare v. 

Metropolitan Board of Works (1874), L. It. 9 Q. B. 296 ; 

PhUpot v. Haiti (1 90.',). 21 T. L. li. 634. Mentd. Moody c. 

H toggles (1879), 12 CD. I). 26J. 

811. Damage to spar projecting over 

river.] — A. was possessed of a wharf, A: had a 
mast projecting therefrom over the river. 13. 
moored his vessel at the adjoining wharf, with her 
bowsprit overhanging the front of A.’s wharf, A, 
on the falling of the tide, the bowsprit of B.’s 
vessel, coming in contact with A.’s mast, broke it : 
— Held : 13. was not responsible. — Dalton v. 

Denton (1857), 1 C. 13. N. 8. (572 ; 0 L. T. 228 ; 5 
W. It. 203 ; 140 E. It. 277. 

812. Right to overlap adjoining wharf.] — 

Original Hartlepool Collieries Co. r. Gibb, 
No. 833, post. 

813. .] — A wharfinger in a navigable 

river is entitled to berth a vessel alongside his wharf 
or jetty even though it overlaps the frontage of a 
neighbouring wharf, A to keep the vessel there 
for the purpose of loading or discharging, so long 
as such vessel does not interfere with the access 
w T hen required to the neighbouring wharf, A when 
access is required for the neighbouring wharf the 
vessel must be moved to give that access at once. — 
Land Securities Co., Ltd. v. Commercial Gas 
Co. (1902), 18 T. L. B. 405. 

Claim of custom — Jurisdiction of 

county court.] — See County Courts, Vol. XIII., 
p. 479, No. 202. 

Reservation in sale of wharf. 1 — See 

Easements, Vol. XIX., p. 177, No. 1279. 

814. Right of person In possession of Crown 
wharf — Though intruder on possession of Crown — 
Wharf below low water mark.] — Johnson v. 
Barret (1646), Aleyn, 10; 82 E. II. 887; sub 
nom. Barret v. Johnson, 2 Boll. Abr. 250, pi. 7. 

A nnotat ions : — Apld. Harper i?. Uharlcs worth (1 82.3), 4 B. & C. 

. r >74. Reid. Joco v. Mills (1703), 2 Salk. 640. 

815. Right of access to wharf — Obstruction 
barring access.] — Page v. Hatchett (1840), 8 
Q. B. 593 ; 1 New Praet. Cas. 471 ; 15 L. J. Q. 13. 
281 ; 0 L. T. O. 8. 433 ; 10 .Tur. 034 ; 115 E. B. 
999. 

816 . .] — In a public navigable river 

a decked barge or dummy is firmly moored along- 
side a quay, so as to be a private nuisance to 


persons having a right to land from the river on 
the quay : if it be so fixed as not to be readily 
abateable, any such person may pass over such 
dummy in order to get to the quay, there being no 
other route available, where his so passing over it 
is not more injurious to the owners of it than the 
removal would be ; A especially if, to have removed 
it, would have caused such person injurious delay 
in his affairs A business. But he is not entitled 
so to use the barge, as a means of passage, except 
in such states of the tide as, but for the barge 
would have enabled him to land directly on the 
quay, A when the barge is therefore an obstruction 
A nuisance to his right of way. — E astern Counties 
By. Co. r. Dorling (1859), 5 C. 13. N. 8. 821 ; 28 
L. .T. C. P. 202 ; 23 J. P. 470 ; 5 Jur. N. 8. 869; 
141 E. B. 329. 

Annotations : — Apld. Marshall r. Ulicswater Co. ( 1871), L. It. 

7 0. B. 166. Consd. Lyon v. Fishmongers’ Co. (1870), l 

App. Cas. 662. Refd. Kearns r. Cordwuiners Co., Conl- 

wainers Co. v. Kearns (1859), 5 Jur. N. 8. 1216. 

817. .] — Original Hartlepool 

Collieries Co. v. Gibb, No. 833, post. 

818. No right to erect.] — L y’on v. 

Fishmongers’ Co., No. 856, post. 

819 . Overlapping vessel.] — Land 

Securities Co., Ltd. v. Commercial Gas Co., 
No. 813, ante. 

820. Public wharf — Access for purpose of 

using cranes.] — The public have a right to use 
the cranes erected on public quays. In justifying 
in a plea to an action of trespass, the use of a crane 
in a public wharf, it is sufficient to say that it is 
“ a public open A lawful wharf,” without claiming 
the right bv immemorial usage. — Boi/rr. Stennett 
( 1800), 8 Term Bep. 606 ; 101 E. B. 1572. 

Annotations : - Consd. Alhmtt v. Iwxlis (1810), 12 East, 527. 

Refd. A.-G. r. SimpHon, [1901] 2 Oh. 67 J. 

821. Sugar coopers. | - — The sugar coopers 

claimed a right to go upon the West India Docks, 
as they would have gone upon the old legal 
quays, to cooper sugars belonging to private 
merchants warehoused there ; A brought case 
against the proprietors, for excluding them from 
exercising their trade. Upon which a special 
verdict was found :—Ifcld : no judgment could be 
given, pro dejeetu ver edict i, in not- stating precisely 
what legal right pltfs. had to go on the legal 
quays, in place of which, for certain purposes the 
clocks were erected it only stating that pltfs. were 
used to cooper sugars for shipment for exploration 
there, which might be by contract with the 
owners of such quays ; A if to a certain or any 
extent, such right of going on the quays & the 
docks might arise ex necessitate , no such necessity 
was stated in the verdict ; it omitting to state 
what casks were there requiring necessary cooper- 
age to be done upon the wharf ; for it is clear 
that the docks are not to be used as the cooper’s 
workshops. — Bentley v. Smith (1805), 3 Smith, 
K. 13. 17. 

Overlapping .] — See Nos. 812, 813, 819, ante . 

Wharfingers business — Corporation prohibited 
from carrying on or permitting — Breach of pro- 
hibitory condition .] — Sec Corporations, Vol. 
XIIL, p. 365, No. 990. 

Factories Acts — Application to wharves.J — Sec 

Factories, Vol. XXIV., pp. 920, 921, Nos. 140- 
151. 

Possession of goods by wharfinger — Stoppage In 


815 i. Right of access to wharf — 
Obstruction barring access.] — South 
Australia Co. v. Adelaide Corpn., 
[1914] S. A. L. It. 16. — A US. 

815 ii. .] — Wood v. Esson 

(1886), 9 S. C. R. 239.— CAN. 

816 ill. .] — Seely v. Kerr 


0909), 7 E. L. R. 123; 4 N. 13. Eq. 
Rep. 181. — CAN. 

e. Obstruction of wharf — Occupying 
stream in ordinary course of navigation.] 
—A person In possession of a wharf* 
built without authority below low- 
water mark in a public navigable river, 


cannot maintain an action on tlio case 
against the owner of a vessel for 
obstructing the approach to the wharf 
by occupying the stream In front, but 
not touching the wharf, in the ordinary 
cjourso of navigation. — Eagles v. 
Merritt (1853), 2 All. 550. — CAN. 
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transitu by unpaid seller.] — See Sale of Goods, 
Vol. XXXIX., pp. 023, 024, Nos. 2201-2212, 

Goods subject to customs duties.] — See 

Kevenue, Vol. XXXIX., pp. 229, 230, Nos. 80-85. 

Liability of wharfinger.] — See Bailment, 

Vol. III., pp. 75-79, 102, 103, 105, Nos. 149-174, 
292,293,298,311. 


Sub-sect. 2. — Charges for Use of Wharf. 

822. Right to wharfage — Goods unloaded from 
barges fastened to wharves — Into lighters.] — 

Wharfingers in London aro not entitled to wharfage 
for goods unladed into lighters out of barges 
fastened to their wharfs. — Stephen v. Cos tor 
(1703), 3 Burr. 1408 ; 1 Win. Bl. 423 ; 97 E. R. 
899. 

Annotation : — Reid. Syedti v. Hay (1701 ), 4 Term Rep. 260. 

823. Inclusive charge made for loading & 

unloading expenses — Additional charge for extra- 
ordinary work on goods.] — 39 (Jeo. 3, e. 09, s. 137, 
gives to the West India Dock co. certain rates & 
duties for all goods imported from the West Indies 
which shall be landed, etc., from on board any 
ship entering into & using the docks ; which rates 
are directed to be “ accepted, for the use of the 
docks, & the quays, wharfs, & cranes & other 
machines belonging thereto, <fe the land-waiter’s 
fees on account of such goods after being un- 
shipped & all charges & expenses of wharfage, 
landing, housing, & weighing such goods of 
such cooperage as the same may want after being 
unshipped, & all rent for warehouse room for 
twelve weeks, & all charges of delivering the same 
from the warehouses. The latter words include 
a delivery of the goods into lighters in the dock, 
as well as an immediate delivery from the ware- 
houses into land carriages placed under the cranes 
of the warehouses ; although for the purpose of 
such delivery into lighters it be necessary to put 
the goods upon trucks in order to carry them 
across the quay, & afterwards crane them into the 
lighters. But it seems that if the owner require 
any work to be done upon t he goods ultra the mere 
IransituH from the warehouse to the lighter, the 
co. are entitled to an extra compensation to be 
settled by convention between the parlies, as in 
other cases out of the Act. — HARDEN i\ SMITH 
(1800), 8 East, 10 ; 103 E. E. 250. 

824. Goods “ landed or discharged ” upon 

wharf.] — Kingston-upon-Hull Dock Co. v. La 
Marche, No. 780, ante, 

825. Exemption of Crown.]-- By a Harbour Act, 
certain wharfage duties were authorised to be taken 
in respect of certain specified goods, including 
stones, which should be imported into the harbour 
of W., & the same wore to be vested in the mayor, 
etc., for the purpose of repairing, improving, & 
maintaining the harbour, wharfs, etc., within the 


borough & town of W. There were no words in 
the Act binding the Crown to pay such duties, 
but there were pro visions exempting the Crown 
from liability in reBpect of coals imported into the 
port, for the use of His Majesty’s steam packets, 
& actually used on board the same, & also from 
the tolls to be taken for passing over a bridge 
connected with the harbour. Certain stones were 
brought from P. by a barge, into the harbour of 
W. for the purpose of being used upon govt, works 
which were being carried on there, & which, if 
they had been brought by any private individual, 
would have been liable to the duties given by the 
Act of Parliament : — Held : the Crown was not 
liable to be called upon to pay such duties. 
Weymouth Corpn. v. Nugent (1805), 0 B. & S. 
22 ; 5 New Rep. 302 ; 34 L. J. M. 0 81; 1 1 
L. T. 072 ; 29 J. P. 451 ; 11 Jur N. 8. 405 ; 13 
W. R. 338 ; 2 Mar. L. O. 103 ; 122 E. R. 1100. 

Annotation : — Reid. Hornsey U. 0. v. Hennell, [1902] 2 K. B. 
73. 

Liability of ships passing wharf — Local custom.] 

— See Custom & Usages, Vol. XVII., p. 18, 
No. 185. 

Mortgage of wharf — Right of mortgagee in pos- 
session — To receive warehousing charges.] — See 

Mortgage, Vol. XXXV., p. 399, No. 1410. 

Lien for charges.] — See Llen, Vol. XXXII., pp. 
234, 212, 243, 250, Nos. 188, 270-275, 412. 


Sub-sect. 3. — Safety of Berth. 

820. Liability of wharfinger.] — Declaration in 
case stated, that deft, was possessed of a wharf for 
the loading unloading of vessels on the banks of 
the Thames, near which there was certain wood- 
work, before then placed by deft., & then being 
upon the bottom of the river, over which, at certain 
states of the tide, the vessel of pltf. thereinafter 
mentioned would float-, but at others not ; that, 
while deft, was so possessed of the wharf, pltf. 
was possessed of a vessel then being, by the 
sufferance & permission of deft., at & alongside 
the wharf, for reward to deft, in that behalf ; & 
deft, then had the management & control of the 
wharf, the mooring & stationing of vessels at 
& near the same while they were at the wharf, 
for the purpose of using the same. Breach, that 
deft, unskilfully & negligently placed, moored, & 
stationed pltf.’s vessel in the part of the river 
near the wharf, & over the woodwork, & unskil- 
fully & negligently detained the vessel there for a 
long time, until, on the natural fall of the tide, 
she fell & lodged against the woodwork, & was 
damaged thereby. On error, after verdict A 
judgment for pltf., upon a plea denying that deft, 
had the management & control of the wharf, & 
the mooring & stationing of ships alongside it, etc., 
modo ct forma : — Held : the declaration sufficiently 


PART IV. SECT. 2, SUB-SECT. 2. 

f. Right to wharfage.] — .Sydney 
Harbour Trust Act, 1900, s. OH, 
authorises tho com rs. to collect “ at 
any wharf *' vested in them “ wharfage 
& tonnago rates according to the pro- 
visions contained in the Wharfage & 
Tonnage Act, 1880, & Acts amending 
the saino. 0 The Act of 1880 authorised 
rates on two kinds of wharfs only : — 
Held: the Act of 1900 was not so 
limited, but extended to every kind 
of wharf.— L ukey v. Sydney Harhoiui 
Trust Comics. (1901), 73 L. J. P. C. (50. 
— AUS. 

g . Wharf below low watir 

mark .) — Coi.lins v. Hall & Fair- 
weather (1870), 13 N. B. It. (2 Han.) 

90. — CAN. 


h. Form of action — Indebi- 

tatus assumpsit. ] — Wharfage is recover- 
able under counts of indebitatus 
assumpsit, thut being tho proper form 
in which to proceed. — D e Wolf v. 
Punch vrj> (1873), 9 N. 8. R. (3 G. & 
O.) 224.— CAN. 

k. .] — A wharf being eon- 

Htructed over the navigable waters of 
the bay of Toronto, the license of tho 
Conn*, of Crown Lands for the 
Province of Ontario, even if he had 
power to grant it, would not confer the 
right to impose tolls on vessels landing 

E asscngers on the wharf, for the public 
avc aright to reach the shore over the 
waters of the bay. — Clen dinning v. 
Turner (1884), 9 O. R. 34. — CAN. 

1. Exemption — Burden of proof.] — 
Whore by an Act of Parliament a 


wharfage rate is imposed on all goods, 
except those described by names, 
coming from abroad He landed at a 
wharf & in an action to recover the 
rate on certain goods, it is alleged by 
deft, that they come within the excep- 
tion, the burden of proving that allega- 
tion is on deft. — Coming, Smith He Co., 
Ltd. v. Melbourne Harbour Trust 
Comrs. (1905), 2 C. L. K. 735. — AUS. 

PART IV. SECT. 2, SUB-SECT. 3. 

826 i. Liability of wharfinger .] — 
Johnson r. Port Dover Harbour 
Co. (1859), 17 U. C. R. 151— CAN. 

826 ii. .] — Butler v. M'Alpinb, 

[1904 J 2 I. R. 115— IR. 

826 iii. .] — Williams v. R. 

(1882), 1 N. Z. L. R. C. A. 222.— N.Z. 
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Sect . 2. — Wharves: Sub-sect . 3. Part F. £ecf. 1: 

Sub-sect . 1.] 

stated a duty in deft, safely to moor & station 
pltf.’s vessel, & a breach of that duty. — Curling 
v. Wood (1847), 16 M. & W. 628 ; 17 L. J. Ex. 301 ; 
11 L. T. 159; 12 Jur. 1055; 153 E. R. 1341, 
Ex. Ch. ; ciffg. S. C. sub nom . Wood v. Curling 
(1846), 15 M. & W. 626. 

827 . .] — White v . Phillips No. 983, post. 

828. .] — Defts., wharfingers, in considera- 

tion of charges for landing <fc storing the cargo, 
agreed to allow pltf., a shipowner, to discharge his 
vessel at defts.’ jetty, which extended into the 
river Thames, where the vessel must necessarily 
ground at low water. The bed of the river 
adjoining the jetty was vested in the Conservator's. 
Defts. had no control over the bed of the river, 
& had taken no steps to ascertain whether it was 
or was not a safe place for the vessel to lie upon. 
The vessel, on grounding, sustained damage from 
the uneven condition of the bed of the river ad- 
joining the jetty : — Held : defts. were liable, for 
the use of their premises by pltf. could not under 
the circumstances be had without the vessel 
grounding, & defts. must, therefore, be deemed 
to have impliedly represented that they had taken 
reasonable care to ascertain that the bottom of 
the river adjoining the jetty was in such a con- 
dition as not to cause injury to the vessel. — The 
Moorcock (1889), 14 P. D. 64 ; 58 L. J. P. 73 ; 
60 L. T. 654 ; 37 W. R. 439 ; 5 T. L. R. 316 ; 
6 Asp. M. L. C. 373, C. A. 

Annotations : — Distd. Tredegar Iron & Coal Co. v. 8.S. Cal- 
liope, The Calliope, [1891] A. C. 1 1 : Parker v. Plomesgato 

K. C. (1904), 9 Com. CaH. 107. Consd. Re Shell Transport& 
Trading Co. & ( consolidated Petroleum Co. (1904), 20 
T. L. 11. 517. Apld. The Bearn, [190(5] P. 48. Distd. 
Scrutton v. A.-G. for Trinidad (1920), 90 L. J. P. (\ 30. 
Apld. The Grit, [1924] P. 24(5. Consd. Forbes, Abbott & 
Leonard v. G. W. Ry. (1927), 138 L. T. 28(5. Refd. 
Lohne, etc.. Owners of Barque Ydun & Skibs Assee. 
Forerun# Protector v. Preston Corpn., The Ydun (1899), 81 

L. T. 10 ; Liebigs Extract of Meat Co. r. Mersey Docks & 
Harbour Board & Nelson, [1918] 2 K. B. 381 ; The 
Empress, 11923] P. 96 ; Great Lakes S.S. Co. v. Maple 
Leaf Milling Co. (1924), 41 T. L. K. 21 ; British Petroleum 
Co. v, A.-G. for Ceylon, [1926] A. C. 147. Mentd. Hamlyn 
v. Wood, [1891] 2 Q. B. 488 ; Mitchell v. Foster (1897), 
41 Sol. Jo. 226 ; White v. Turnbull, Martin (1898), 78 
L. T. 726 ; Krell v. Henry, [1903] 2 K. B. 740 ; Nitrate 
Producers S.S. Co. r. Wills (1903), 19 T. L. K. 626 ; Ogdens 
v. Nelson, Same v. Telford, [1903] 2 K. B. 287 ; Devonald 
v. Rosser, [1906] 2 K. B. 728 ; Bede S.S. Co. r. River Wear 
Conors., [1907] 1 K. B. 310 ; Young v. HoRmahn Manu- 
facturing Co., [1907] 2 K. B. 646 ; City of Dublin Steam 
Packet Co. v. R. (1908), 24 T. L. It. 798 ; Ellis v. Glover 
Si Hobson, [1908] 1 K. B, 388 ; Buttcrley Co. v. New 
Hucknall Colliery Co., [1909] 1 Ch. 37 ; Consolidated 
Goldfields of South Africa v. Spiegel (1909), 100 L. T. 351 ; 
Biddell v. E. Clemens Horst Co., [1911] 1 K. B. 934 ; 
Easton v. Hitchcock, [1912] 1 K. B. 535 ; Lazarus v. 
Cairn Lino of Steamships (1912), 106 L. T. 378 ; The 
Devonshire £c St. Winifred, [1913] P. 13 ; Lloyds Bank v. 
Swiss Bankverein Union of London & Smiths Bauk v. 
Swiss Bankverein (1913), 108 L. T. 143 ; Nelson r. Nelson, 
[1913] 2 K. B. 471 ; Orient Co. r. Brekkc & Howlid (1913), 
82 L. J. K. B. 427 : Merry weather r. Pearson, J1914J 
3 K. B.587 ; Leistou Gas Co. r. Leiston-cmn-SlzeweU U. C. f 
[1916J 2 K. B. 428 ; lie Newman, Raphael’s Claim, [1916J 
2 Ch. 309 ; Re Anglo -Russian Merchant Trailers & Batt 
(London), 11917] 2 K. B. 679 ; Metropolitan Water Board 
i\ Dick, Kerr, [1917] 2 K. 14. 1 ; Sharpe v. Nosawa, 11917] 

2 K. B. 814 ; Barnes v. City of London Real Property Co., 
[1918J 2 Ch. 18 ; Guaranty Trust Co. of New York v. 
Hannay, [191 8] 2 K. B. 623 ; Kensington Electric Lighting 
Co. v. Netting Hill Electric Lighting Co. (J918), 82 J. P. 
197; Re Nott & Cardiff Corpn., [1918] 2 K. B. 146; 
Turpin v. Victoria Palace, 11918] 2 K. II. 539; Akt. 
Olivebank v. Da risk Svovlsyre Fabrik, 11919] 2 K. B. 162 ; 
Re Comptoir Commercial Anversols & Power, [1920] 
J K. B. 868 ; Armourr. Leopold W’alford (London), [1921] 

3 K. B. 473 ; Moriarty v. Regent's Garage, [1921 ] 2 K. B. 
766 ; Cookburn v. Smith (1923), 40 T. L. It. 113 ; Kelantan 


Government v. Duff Development Co., [1923] A. C. 395 ; 
Larrinaga v. Soo. Franco -Amerloaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455 ; United States Shipping 
Board v. Durrell, [1923] 2 K. B. 739; Brownings. Cruiolin 
Valley Collieries, [1926] 1 K. B. 522 ; UnitedStates Ship- 
ping Board v. Strick, [1926] A. C. 545 ; Marbe v . Edwardes 
(Daly’s Theatre) (1927), 138 L. T. 51 ; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 67 ; Wallems 
lteaerij A./S. v. Muller, Batavia, [1927] 2 K. B. 99 ; 
G. W. Ry. v. Durnford (1928), 139 L. T. 145 ; Livock v . 
Pearson (1928), 33 Com. Cas. 188. 

829 . .] — Where there is nothing foreign or 

strange in the condition of the bed of a river, 
other than what results from its normal use, 
wharfingers on the bank are under no obligation 
to remove such impediments to navigation. 

A ship, attempting to approach a wharf to which 
safe access was a mere matter of time, & outside 
of which ridges of mud had been formed by the 
action of the river <fc the vessels stranding along- 
side, suffered damage ; — Held : the river being 
in its normal state, & the nature of the river known 
to those in charge of the ship, the wharfingers 
were not guilty of negligence. — Tredegar Iron & 
Coal Co. v . Calliope (Owners), The Calliope, 
[1891J A. C. 11 ; GO L. J. P. 28 ; 63 L. T. 781 ; 
55 J. P. 357 ; 39 W. R. 611 ; 6 Asp. M. L. C. 
585, II. L. 

Annotations Distd. Scrutton v. A.-G. for Trinidad (1920), 
90 L. J. P. C. 30. Refd. The Empress, [1923] P. 96. 
Mentd. Cory v. Franco, Fenwick, 11911] 1 K. B. 114. 

830 . -.] — Pltf s.’ vessel, which w r as found to 
be in a fit condition to take the ground for the 
purpose of unloading a cargo of iron ore, was 
damaged through straining, by reason of her lying 
on an uneven bottom in clefts.’ w T harf. The ct. 
hedd the defts. to blame in not keeping the berth 
in a fit & proper condition to receive the vessel, 
& held pltfs. entitled to recover such damages as 
were assessed by the registrar & merchants. — The 
Ville de St. Nazaire (1903), 51 W. R. 590 ; 
affd., 52 W. R. 68, C. A. 

831 . .] — Pltfs.’ motor barge received 

damage by taking the ground on some large stones 
in a berth alongside defts.’ wharf at K., where she 
w r as loading a cargo of slag. Defts., a raihvay co., 
owmed the wharf, but not the bed of the river 
alongside the wharf, & they charged no dues in 
respect of the use of the wharf. The arrange- 
ments for the cargo to be loaded into the barge 
at the wharf were made by W., who was the 
collector of dues for the Humber Conservancy 
Board at K., & had an office on the wharf. W. 
acted as agent for both pltfs. & the shippers of the 
cargo, & told defts.’ station master at K. that the 
barge was coming to load a cargo of slag. The 
cargo was carried over defts.’ line of railway to K. 
A year previously W. had warned defts. that the 
berth might be dangerous to vessels using it owing 
to stones, placed to protect t he river bank, falling 
into the bed of the river. Defts. took some 
soundings, but did nothing else : — Held : although 
defts. did not charge dues for the use of the wharf, 
they derived benefit therefrom by reason of the 
freight earned for the land carriage of the cargo, 
& they were in the position of persons who had 
invited vessels to use the wharf ; they owed a 
duty, therefore, if they had not taken steps to see 
that the berth alongside the wharf was safe for 
vessels to ground in, to warn that they had not 
done so. — The Grit, [1924] P. 246 ; 94 L. ,T. P. 0 ; 
132 L. T. 638 ; 40 T. L. R. 891 ; 16 Asp. M. L. C. 
407. 
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Part V. Navigation on Tidal and Natural Inland 

Watercourses. 


Sect. 1. — NATURE AND EXTENT. 

Sub-sect. 1. — Rights and Duties of the Public. 

832. How arising — River must be highway — User 
must not be permissive.] — (1) The river M. was a 
non-tidal tributary of the Thames. The flow of 
the M. on its course to the Thames was obstructed 
by a mill dam, & in order to bring boats from the 
Thames on to the part of the M. above the dam, 
it was necessary to take them out of the water 
& carry them over private land. The M. above 
the dam flowed under bridges, first at C., & then 
at E. ; & the part of the river between the bridge 
at C. & the dam was not a way from one public 
place to another, had never been used as a water- 
way except for purposes of pleasure & recreation, 
& its depth & capacity for boating traffic depended 
on the existence of the dam. Pltf., who was the 
owner of an estate lying on both sides of tliis part 
of the M., obstructed the waterway of the river 
where it flowed through his land with posts & 
chains. Deft., who was not a riparian proprietor, 
but who had for eight years previously kept boats 
on a piece of land not belonging to him & let them 
out for hire, pulled dtnvn the obstruction & justi- 
fied this act on the ground that this part of the M. 
was a highway. Pltf. brought this action for an 
injunction to prevent his obstruction being inter- 
fered with, & deft, counterclaimed for an injunction 
to restrain any hindrance to the passage of his 
boats. From the evidence* it appeared that there 
had been no maintenance of the waterway by any 
person, with the exception of dredging by the 
owmer of the mill, that as far back as living 
memory w r ent there had been boating upon this 
part of the river by the riparian proprietors & then* 
friends, that subsequently, by degrees & at first 
quite secretly, a few persons living on the bank 
began to take remuneration for lending their 
boats, not making any charge but receiving what 
the borrower chose to give, that thenceforth the 
growing practice of boating for pleasure, including 
lishing, had not been effectively interfered with 
until pltf. put his obstruction across the stream, 
though notices had been put up near the river 
warning persons against trespassing in boats for 
lishing or otherwise ; but there was no evidence 
which could establish any public right of lishing : — 
Held : the claim of the deft, must be treated as if 
it were a claim to establish a right of highway on 
dry land ; so considered, the claim in effect w 7 as 
to impose on land a new servitude, or establish a 
highway on conditions which were inconsistent 
w’ith a right of that kind ; the true inference from 
the evidence was that the use made of this part 
of tho river had been permissive <fc not as of right ; 
that even if the boating of the public w 7 as not 
permissive deft, had not proved that this part of 
the river was a highway ; pltf. was therefore 
entitled to maintain his obstruction as against 
deft., & an injunction must be granted to restrain 
deft, from interfering with it. (2) A right of 


recreation by custom upon the land of another 
cannot exist as a right in tho public generally, 
but must be confined to the inhabitants of a par- 
ticular district. The riparian owners might 
possibly be able to establish a private right of 
way, or a right of boating for recreation for them- 
selves & their friends by custom, but the existence 
of such a right or custom, if established, would not 
entitle the public to boat on the river or support 
the claim that it was a highway. (3) Qu : whether 
a lake in private grounds, touched at one point 
only by a public road, can be subjected to a right 
which will make it a highway by persons launching 
boats from the road on it for pleasure. 

I asked ... if there was any authority for 
saying that a lake in private grounds touched at 
one part only by a public road could be subjected 
to a right which would make it a highway by 
persons launching boats from the road & boating 
on it for pleasure. No such authority has been 
produced (Kay, J.) — Bourke v. Davis (1889), 
44 Ch. D. 110 ; 62 L. T. 34 ; 38 W. R. 167 ; 6 
T. L. R. 87. 

sin notations : — Generally, Mentd. Edwards v. Jenkins, T1896] 
1 Oh. JOB ; A.-G. & London Property Investment Trust 
v. Richmond Oorpn. (1003), 89 L. T. 700 : A.-G. v. 

Antrobus, [1905] 2 Ch. 188; A.-G. v. Sewell (1918), 88 
L. J. K. B. 425 ; Moser v. AinbleBide U. D. C. (1925), 89 
J. P. 118. 

833. Nature of right — Right to use in reasonable 
manner & for reasonable purpose.] — A navigable 
river is a public highway, navigable by all Her 
Majesty’s subjects in a reasonable manner 
& for a reasonable purpose. Accordingly a 
riparian owner has a right to moor a vessel of 
ordinary size alongside his wharf for the purpose of 
loading or unloading, at reasonable times & for a 
reasonable time ; & the ct. w r ill restrain by injunc- 
tion the owner of adjoining premises from inter- 
fering with the access of such vessel, even though 
the vessel may overlap his own premises, though 
such vessel would not be allowed to interfere with 
the proper right of access to the neighbouring 
premises if used as a wharf, nor to the free entrance 
to or exit from such premises, if used as a dock, 
by other vessels. — Original Hartlepool Col- 
lieries Co. v. Gibb (1877), 5 Ch. D. 713 ; 46 L. J. 
Ch. 311 ; 36 L. T. 433 ; 41 J. P. C60 ; 3 Asp. 
M. L. C. 411 

si n notations : — Consd. Barber v. Fcnley, [1893] 2 Ch. 447. 
Folld. Laud Securities Co. v. Commercial Gas Co. (1902), 
18 T. L. R. 405. Refd. A.-G. v. Brighton Sc Hove Co-op. 
Assoen. (1900), 81 L. T. 762. Mentd. Fritz v. Hobson 
(1880), 42 L. T. 225 ; Beddall v. Maitland (1881), 17 Ch. I). 
17 i ; Toko v. Andrews (1882), 8 Q. B. D. 428 ; .Tones i\ 
SImes (1890), 59 L. J. Ch. 351 ; Gill v. Carson Sc Nleld, 
[1917] 2 K. B. 674 ; Lowo r. Bentley (1928), 44 T. L. R. 
388. 

834. Right to use river in all ordinary 
navigable ways.] — A.-G. v. Wright, No. 869, post . 

835 . Right paramount to any powers of 

the Crown.] — A.-G. v. Burridge, No. 530, ante. 

836. .] — Williams v. Wilcox, No. 

990, post . 

floating rafts, etc., aro proper to be 
considered. — Rowe v. Titus (1849), 
6 N. B. R. (1 All.) 326 — CAN. 

n. .] — Tho Crown’s in- 
vitation to all & sundry to “ resort ” 
to the British colonies in North America 
carried with it the free use of tho water- 
ways as the only available highways 


PART V. SECT. 1, SUB-SECT. 1. 

838 i. Nature of right— Right to use 
in reasonable manner ct for reasonable 
purpose .] — Beatty v . Davis (1891), 20 
O. R. 373.— CAN. 

m. Highway by water .] — All 

rivers above the flow of the tide, 
which may be used for the transporta- 


tion of property, as for floating rafts 
& driving timber & logs, & not merely 
such as will bear boats for the accom- 
modation of travellers, are highways 
by water, Sc subjoct to the public use ; 
Sc in determining whether a river is 
public or privato, its length Sc depth 
at ordinary times, Sc its capacity for 
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Sect. 1 . — Nature and extent : Sub-sects. 1 & 2.] 

837. .] — Gann v. Free Fishers of 

Whitstable, No. 684, ante. 

838. Not right o£ property.] — (1) There are 

two totally distinct A different things : the one is 
the right of property, A the other is the right of 
navigation. The right of navigation is simply 
a right of way. 

(2) The public who have acquired by user the 
right to navigate on an inland water have no right 
of property. 

(2) The right which the public have is a mere 
right to use the river for the purposes of navigation, 
similar to the right t lie public have to passage along 
a public road or footpath through a private estate. 

(4) The owner of the banks of a non-navigable 
river may without any illegality build a mill dam 
across the stream within his own projjert y, A divert 
the water int o a mill lade without asking the leave 
of the proprietors above him, provided he does not 
obstruct the water from tlowing as freely as it was 
wont ; A without asking the leave of those pro- 
prietors below him if he takes care to restore the 
water to its natural course before it enters then’ 
land.— Oku Ewing v. Colquhoun (1877), 2 App. 
Gas. 866, II. L. 


Annotations As to (1) Refd. Bourko r. Davis ( 1 889), 44 
Ch. D. U () >' 8mith r. Andrews, [1801] 2 Cli. <>78. As to 
(4) Consd. Ambler r. Bradford Coipn. (1902), 87 L. T. 217. 
Refd. lven, sit r. G. H. By. (1883), 23 Ch. V. 566 ; Ormerod 
r. Todinorden Mill Co. (1883), 11 Q. Jl. 1). ]55. Ihncrtilh/, 
Refd. Gerrard r. Ciowe. (19211 1 A. C. 395. Mentd. Suther- 
land v. Boss (1878), 3 App. Caw. 736. 


839. Right of way.] — O rr Ewing v. Col- 

QGlioi n. No. 888, ante. 

840. Extent of right — Right to whole of space 
wanted for navigation.] —Williams v. Wilcox, No. 
990, post. 


841. 

842. 


.] — A.-G. r. Terry, No. 971, post. 
Hickling Broad.] — A landowner 


who claimed to be owner of part of one of the 
Norfolk Broads, brought an action for an injunction 
to restrain a person, claiming ( infer alia) as one of 
the public, from shooting or fishing over pltf.’s 
part of the broad, A from boating over such part, 
except within certain limits comprising what w r as 
called “ the channel.” l J ltf. claimed to be owner 
under an award made in 1808 by comrs. under a 
local inclosure Act of 1801, A which award pur- 
ported to allot the part of the broad so claimed to 
one of his predecessors in title. Ileft. impeached 
the validity of the award, A challenged the claim 
to ownership on various grounds, alleging ( inter 
alia) that the broad was a tidal water, A therefore 
( rown property, A open to the public for all 
purposes Held : upon t In; evidence, the broad 
w T as not tidal, deft.’s other contentions against 
pltf.’s claim to the ownership A exclusive right- of 
shooting A fishing failed, A an injunction must be 
granted accordingly ; but pltf . had not made out Ins 
claim to restrict the public right of way A boating 
to the so-called “ channel.”— -Micklethw ait r. 
Vincent (1892), 67 L. T. 225 ; 8 T. L. K. GS5. 

843. — — Eundi, redeundl et morandi— As on 
public highway.]— That the public have a rigid 
to the free use of the sea for the purposes of naviga- 
tion has been unchallenged law from Die earliest 
times. It has frequently been enunciated in the 


form that the sea is a public highway A that 
ships havo the right eundi redeundi et morandi over 
every part of it, no matter to whom the soil lying 
thereunder may belong (Fletcher Moulton, L. J.). 
— Denaby A Cadeby Main Collieries, Ltd. v. 
Anson, [1911] 1 K. B. 171 ; 80 L. J. K. B. 320 ; 
103 L. T. 349 ; 26 T. L. R. 667 ; 51 Sol. Jo. 748 ; 
11 Asp. M. L. C. 471, (J. A. 

Rights incidental to navigation.] — See 

Sub -sect. 3, post. 

844. Duration of right — Tide too low for vessels 

to float.] — (1) The liberty of passage on a public 
navigable river is not suspended when the tide is 
too low for vessels to float. The public right in 
this respect includes all such rights as, with rela- 
tion to the circumstances of each river, are neces- 
sary for the convenient passage of vessels along 
the channel. It is therefore no excess, if a vessel 
which cannot reach her place of destination in a 
single tide remains aground till the tide serves ; 
although, by custom of agreement, a fine may be 
payable to the lord of the soil for such grounding. 

(2) If property, as oysters, be placed in the 
channel of a public navigable river so as to create 
a public nuisance, a person navigating is not justi- 
fied in damaging such property by running his 
vessel against it, if he lias room to pass without 
so doing ; for an individual cannot abate a 
nuisance if be is not otherw ise injured by it than as 
one of the public ; A, therefore, the fact that such 
property was a nuisance is no excuse for running 
upon it negligently. — Colchester Courn. v. 
Brooke (1815), 7 Q. B. 339 ; 15 1,. J. Q. B. 59 ; 
5 L. T. O. S. 192 ; 9 Jur. 109U ; 115 E. R, 518 ; 
subsequent proceedings (1846), 15 L. J . Q. B. 173. 

Annotations : — .is to (I) Refd. B. v. Betts (1850), 16 Q. B. 
1022; Northumberland v. Houghton (1 870), L. B. 5 
N’t eh. 127; Hawkins v. Butter, 11892] 1 y. B. 668; 
Thames Conservators t\ Hmecd, Dean, 11897] 2 (). B. 334. 
As to (2) Consd. The Swift-, [1901 ! 1\ JOS ; The Carigarth, 
The Otarama, [19271 P. 93. Refd. Dimes r. Beth y (1850), 
15 Q. B. 276 ; The Bien, [1911 | B. 10 ; Ragan Navigation 
Go. v. Lambeg Bleaehing, Dyeing A Finishing Go., (1927 1 
A. G. 226. (,'enerallii, Refd. ! ’otter v. Berry (1857), 21 
J. P. Jo. 756 ; Tuff r. Wortnan (1857), 2 G. B. N. S. 710 ; 
Moranfc r. Chamberlin (1861), 6 H. A N. 541; Gann r. 
Whitstable Free Fishers (1865), II II. L. Gas. 192; 
JoLiitTe v. Wallasey J,. B. (1873), L. B. 9 G. B. 62 ; Liver- 
pool A North Wales S.S. Co. r. Mersey Trading Co., 11908] 
2 Ch. 4 60. Mentd. Evison r. Marshall (1868). 32 J. 1’. 
691 ; McCarthy r. Metropolitan Board of Works (1873), 
L. B. 8 G. 1’. 191 ; Campbell Davys v. Lloyd, 11901 J 
2 Ch. 51.8 ; Baines It. D. ('. t*. London General Omnibus 
Co. (1908), 7 L. G. B. 359. 

845. Extinction — By Act of Parliament.] — R. v. 
Montague, No. 656, ante. 

846. — — By wr jt of ad quod damnum.] — K. v. 
Montague, No. 656, ante. 

847. By commissioners of sewers.] — R. 

v. Montague, No. 656, ante . 

848. — — By natural causes.] — R. v. Mon- 
tague, No. 656, ante. 

849. No right to cut through adjoining land — 
Where river choked with mud.] — B all v. Her- 
bert, No. 879, post. 

850. Right of public to have river kept free from 

danger.] — A river being a public thoroughfare, 
must, as a rule, be kept open A free from danger, 
for all ships navigating thereon. — T he Vianna 
( 1858), Sw. 405 ; 166 E. R. 1187. 

Annotations Mentd. The Milan (1861), Lush. 388 ; The Glen- 
garry (1 874), 2 P. IL 235 ; The Highland Loch, f 1911 J P. 261 . 


for exploration A settlement, A after 
settlement for travel A transportation. 
— Fort George Lvmrfr Co. v. Grand 
TurNK Pacii-ic By. (1915), 32 W. L. B. 
309 ; 9 W. W. B. 17 ; 24 D. L. B. 527. 
— CAN. 

o. — - I ndtjxyultnt of ownership 
of bed of river. I— Maclarkn r. A.-G. 
for Qvehkc, [1914] A. C. 258; 14 

E. L. li. 297 ; 15 J). L. B, 855; 29 


Pv. L. N. S, 218; 6 W. W. 
110 L. T. 712. CAN. 


It. 02 ; 


p. Extent of riyht.]—' The right of 
navigation of a navigable river is not 
limited to the use of the water within 
tho bed of the river ; A w hen there is 
not sufficient water in tho river to give 
a vessel complete flotage it is not per sc 
an unreasonable user of the highway, 
so to propel the vessel along the stream 


that she cuts through the soil in the 
river’s bed.— F ergusson v. Union 8.S. 
Co. of New Zealand, Ltd. (1884), 10 
V. L. U. 279, - AUS. 


845 1. Extinction - By Act of Parlia- 
ment.] — Tho right of navigation can 
only bo extinguished by an Act of tho 
Parliament of Canada. — H. v. The 
Woldinoham, u 925 J Exoh. C. R. 



Part V. — Navigation on Tidal and Natural Inland Watercourses. 107 


851. Whether ownership of navigation includes 
ownership of adjoining banks— -Ownership of banks 
not necessary for navigation.] — The proprietor of 
the navigation brought an action of trespass 
against the owner of the adjoining land, for 
cutting some bushes upon the bank of a cut made 
out of the river. The judge stated to the jury, 
that, from the length of time that had elapsed, 
they might presume that an agreement had been 
entered into between the parties, & that the owner 
of the land had received satisfaction ; & that acts 
of ownership on other parts of the bank were 
evidence of the ownership of this particular part 
of the bank. The ct., upon granting a rule for a 
new trial: — Held: (1) the proprietors did not 
necessarily acquire such an interest in the soil of 
the bank, as would enable them to maintain tres- 
pass ; (2) the absolute property in the soil was not 
necessary for the purposes of the navigation, &, 
the improbability of any jjurchase having been 
made should have been presented to the jury for 
their consideration ; (2) the acts of ownership in 
other parts of the bank of the cuts, or channels of 
the navigation, ought not to have been received 
in evidence to prove that the place in question 
belonged to the proprietor of the navigation. — 
Hollis v. Goldfinch (1823), 1 B. & 0. 205 ; 2 
Dow. & Ry. K. B. 310 ; 1 L. J. O. 8. K. B. 01 ; 
107 E. K. 70. 

Annotations : — As to (1) Reid. Rochdulo Canal Co. v. King 

(1819\ 18 L. ,|. Q. B. 293 ; Badger v. South Yorkshire 

By. & Liver Dim Co. (1858), 1 E. & E. 351); River Lee 

Navigation Conservators v. Bui ton (1881), 6 App. Cas. 085. 

Generally, Reid. Portinore v. Bunn (1823), 1 B. & C. Chi. 

852. Proof of ownership— Acts on other 

parts of banks.] — H ollis v. Goldfinch, No. 851, 
ante. 

853. Liability for Improper navigation — Collision 
— Negligence.] — Those who navigate the river 
Thames improperly, either by too much speed or 
by negligent conduct, are as much liable, if death 
ensues, as those who cause it on a public highway 
on land, either by furious driving or by negligent 
conduct. — B. v. Taylor (1810), 9 V. 6c P. 072, 
N. P. 

854. .] — Barney e. Webb 

(1850), 27 L. T. O. S. 09. 

Local rules.] — See Shipping, Vol. 

XLI., pp. 701-708, Nos. 0110-0221. 

855 . Damage to property in river — 

Property amounting to public nuisance.] — C ol- 
chester Oorpn. v. Brooke, No. 841, ante. 

Oyster beds .] — Sec Shipping, Vol. 
XLI., pp. 200, 810, Nos. 1028a, 0707. 

Fisheries In relation to navigation.] See 
Fisheries, Vol. XXV., pp. 37 10. 

Duty not to obstruct.] -Sec Sect. 3, post. 


Sub-sect. 2. — Bights of Riparian Owners. 

856. General rule — Usual riparian rights — 
Subject to public right of navigation.] — (1) A 

riparian proprietor on the banks of a tidal | 


navigable river has similar rights & natural ease- 
ments to those which belong to a riparian pro- 
prietor above the flow of the tide, subject to the 
public right of navigation. 

(2) Thames Conservancy Act, 1857 (c. cxlvii), 
s. 53, empowers the conservators to grant a 
licence to the owner of any land adjoining the 
river, to make an embankment in front of his 
land, into the body of the river ; by sect. 179 all 
existing rights of owners of lands on the banks of 
the river are preserved. 

(3) Applt. 6c resps. owned adjoining wharves, 
applt. had access from his wharf to the river both 
on the south 6c west sides ; resps. obtained a 
licence, under sect. 53 of the Act, to make an 
embankment, the effect of which would have been 
to cut off applt. ’s access to the river on the west 
side : — Held : this access was a private right 
within sect. 179, & the Conservators had no power 
to grant such licence. — Lyon v. Fishmongers’ Co. 
(1879), 1 App. Cas. 002 ; 40 L. J. Ch. 08 ; 35 
L. T. 509 ; 42 J. I\ 103 ; 25 W. R. 105, H. L. 

Annotations : — As to (1) Consd. Caledonian Ry. v. Walker’s 
Trustees (1882), 7 App. Cas. 251). Reid. Coolden r. 
Thames River Conservators (1887), 4 T. L. R. 187 ; A.-C. 
of Straits Settliht. t\ Wemyss (1888), 13 App. Cas. 192 ; 
Lawes v. Turner & Frero (1892), 8 T. L. R. 584. As to 
(2) Apld. Fritz v. Hobson (1880), 14 Ch. 1). 542. Refd. 
Bell v. Quebec Corpn. (1879), 5 App. Cas. 84 ; Burgebs 
v. Northwich L. B. (1880), 6 Q. B. D. 204 ; Vernon 
v. St. James Westminster, Vestry (1880), 16 Ch. D. 
449 ; Ilorner v. Whitechapel Board of Works (1885), 55 
L. J. Ch. 28!) ; North Shore Ry. v. Lion (1889), 14 App. Cas. 
612; Ramuz v. Southend L. B. (1892), 67 L. T. 169; 
Hindson v. Ashby, 1 1896 1 2 Ch. 1 ; Thames Conservators 
v. Srnced, Dean, [1897] 2 Q. B. 334; Ellis v. Bedford, 
[1899] 1 Ch. 494 ; Chaplin v. Westminster Corpn., [1901] 
2 Ch. 329 ; Boyce v. Haddington B. C., [1903] 1 Ch. 109 ; 
MclJor v. Walmesley, [1905] 2 Ch. 164 ; Jones v. Llannvst 
U. C., [ 1 9 1 1 J 1 Ch. 393 ; A.-C. of Southern Nigeria v. 
Holt (Liverpool), [1915] A. C. 599 ; Montreal City v. 
Montreal Harbour Comis., Tetrcault v. Montreal Harbour 
Comrs., |1926] A. C. 299. Generally , Mentd. Wednesbury 
Corpn. v. Lodge Holes Colliery Co. (1906), 5 L. C. H. 43. 

857. Right arising by custom — Boating for 
recreation.] — Bourke v. Davis, No. 832, ante. 

858. Right to construct floating wharf & boat- 
house.] —Booth v. Ratte, No. 351, ante. 

859. Proof of right — User by occupier of pro- 
perty recently severed from plaintiff’s land.J — A 
right of way claimed by pltf., by reason of his 
possession of a close, from the close unto 6c along 
a stream or watercourse into a navigable river, 
for himself & his servants to pass 6c repass in 
boats, etc., is not supported by evidence of an 
user of the way by the occupier of an inn 6c yard 
held as one entire subject, from which yard pltf.’s 
close had recently been severed. 

Qu. : whether such a claim, even by the occupier 
of the entire premises, would be sustained by proof 
that goods were brought to the inn along the 
watercourse in boats not belonging to the occupier, 
or navigated by his servants properly so called. — 
Bower v. Hill (1835), 2 Bing. N. C. 339 ; 1 liodg. 
334 ; 2 Scott, 535 ; 5 L. J. C. 1\ 77 ; 132 E. R. 

1 33. 

Annotation : — Reid. Halo v. Oldroyd (1845), 14 M. & W. 789. 

Right of access.] — See Fart III., Sect. 2, sub- 
sect. 4, ante. 


853 i. Liability for improper naviga- 
tion — Collision — Negligence. ] — The per- 
sons in charge of a vessel arc bound 
when approaching at night n draw- 
bridge, lawfully erected, to keep the 
vessel under complete control, & are 
not entitled to assume that the draw 
of the bridge is open or will be opened 
In time to let the vessel through. If a 
vessel Is allowed to approach so close 
to the bridge that collision with it 
cannot bo avoided, when the draw is 
found to be closed, damages are not 
recoverable from the bridge owners. — 
Gilmour v. Bay of Quinte Bridge 


Co. (1893), 20 A. R. 281.- CAN. 

q. Right of Crown to improve 
navigation.] -The public casement of 
passage in a navigable stream is so 
far in derogation of tbo rights of 
riparian owners as to enable the Crown 
to make any use of the water or bed 
of tho stream which the legislature 
deems expedient for improving the 
navigation thereof. — R. v. Fowlds 
(1893), 4 Exch. C. R. 1.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

r. Rights over marsh adjoining river 


— Outlet made by dredging — Use for 
navigation permissive only. J — Rickey 
v. Toronto Corpn., Schofield - 
Holden Machine Co. v. Toronto 
Corpn. (1914), 30 O. L. R. 523 ; 19 
D.L.R.146; 5 O. W. N. 892.— CAN. 

t. Right to fill in foreshore.] — 
Neither Navigable Waters' Protection 
Act, 1906, as a whole, nor sect. 20 
thereof in particular, appears to be 
aimed at proventing the filling in by a 
riparian owner of the foreshore in front 
or his property. — Woods v. Opsal 
(B. C.), 11918J 1 W. W. R. 985.— CAN. 
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Sect , 1. — Nature and extent : Sub-sect, 3, A,> B,, 
C., D. & EA 

Sub-sect. 3. — Incidental Rights. 

A, In General, 

860. All rights necessary for passage of vessels.] 

“-Colchester Corpn. v. Brooke, No. 844, ante. ' 

861 . Right to full head of water — Barge taking 
ground through deficiency of supply.] — In conse- 
sequence of the opening of certain sluices on the 
river Roden, the water fell to such an extent 
that pltfs.’ barge took the ground & was, with her 
cargo, damaged. In an action claiming to recover 
in respect of such damage : — Held : defts.. who 
were the lessees of all the rights & interest in the 
navigation Sc management of that part of the river 
Roden, owed no duty to pltfs. to keep up a head of 
water at the mill gates, & therefore the action 
failed. — Williams Sc Sons, Ltd. Sc Christie 
(William) Sc Co., Ltd. v. Parsons Sc Parsons 
(1909), 26 T. L. R. 78 ; 64 Sol. do. 61, C. A. 

Berthing vessel at wharf .] — See Part IV., Sect. 
2, ante. 

B. Grounding. 

862. Right to ground — In ordinary course of 
navigation.] — Colchester Corpn, v. Brooke, 
No. 844, ante. 

863. .] — Pltfs., owners of oyster beds 

at the mouth of a navigable river, brought an 
action in rein against defts. as owners of a vessel, 
for so negligently navigating her as to ground on 
the property of pltfs., Sc thereby do damage to 
their oysters Sc oyster beds : — Held : as the damage 
was not done by grounding in the ordinary course 
of navigation, or without notice of the existence 
of the oyster beds, defts. were liable for the negli- 
gence of those in charge of their vessel.— The 
Swift, [1901] P. Ids ; 70 L. J. P. 47 ; 85 L. T. 
346 ; 17 T. L. R. 400 ; 9 Asp. M. L. C. 214. 

Annotation : — Re!d. The Uarlgarth, The Otarama, [1927] 

P. 93. 

864. Jurisdiction of county court — To try 

claim.] — In an action tried in the county ct., deft, 
claimed as an easement the right, as one of the 
public, to ground his barge on the bed of a naviga- 
ble^ river : — Held : County Courts Act, 1888 
(c. 43), s. 60, applied only to easements in respect 
of which there existed a dominant Sc servient tene- 
ment, so that no right to an “ easement,” within 
the meaning of that sect., came in question in the 
action.— Hawkins v. Rutter, [1892] 1 Q. B. 668 ; 
61 L. ,T. Q. B. 140 ; 40 W. R. 238 ; 36 Sol. Jo. 152. 

Annotation ; — Mentd. Iloworth v. Sutcliffe, [1S95] 2 Q. B. 

358. 

C. Landhuj. 

865. When right to land exists— Public landing 
place — Evidence of reputation.] — On an issue 
joined, whether a certain place situate on the bank 
of a river is a public landing place for all the 
King’s subjects, evidence may be given of reputa- 
tion that it is not a public landing place. — D rink- 
water v. Porter (1835), 7 C. Sc P. 181, N. P. 

Annotation: — Mentd. li. v. Bedfoidbliire (1855), 4 ]<;. & p. 

535. 

866. Right to pass over obstruction.] 

—Eastern Counties Ry. Co. v. Dorling, No. 816, 
ante. 


867. .] — Pltf. was the owner of 

the soil forming the bed of a navigable lake, Sc also 
of a pier which had been thereon erected wrong- 
fully by a third person. Defts., in common with 
the public, had the right of navigating the lake, Sc 
were the lessees, from the person who erected the 
pier, of the land adjoining that part of the lake 
where the pier was erected, Sc therefore had a right 
to embark & disembark, at the land leased by 
them, passengers using defts.’ boats on the lake. 
The pier was maintained by pltf. , Sc from its position 
prevented defts. from getting with their boats 
to the lands leased by them when landing Sc taking 
on hoard passengers : — Held : defts. were justified 
in causing passengers to pass Sc repass over the 
pier between their boats Sc the land leased by them. 

Marshall v. Ulleswater Steam Navigation 
Co. (1871), L. R. 7 Q. B. 166 ; 41 L. J. Q. B. " 
25 L. T. 793 ; 36 J. P. 583 ; 20 W. R. 144. 

Annotations Ref d. Lyon v. Fishmongers’ Co. (1876), 1 

App. Cas. 662 ; liourko v. Davis (1889), 44 Ch. 1). 110 ; 

A.-G. of Southern Nigeria v. Holt (Liverpool), 11915] A. C. 

599. Mentd. Mitchell r. Darley Main Colliery Co. (1884). 

14 Q. 33. D. 125. 

868. Ferry .1 — Ipswich (Inhabitants) r. 

Browne (1581), Sav. 11, 14 ; 123 E. R. 984, 986, 
Ex. Ch. 

Annotations : — Mentd. I’etcr r, Kendal (1827), 6 B. & 0* 

703 : Matthews v. Peaoho (1855), 20 J. P. 244. 

Access to wharves .] — See Part IV., Sect. 2, sub- 
sect. 1, ante. 

D. il looting and Anchoring. 

869. Right to moor — Incidental to right to 

navigate.]— (1) The owner of the foreshore of a 
navigable river holds possession of the soil subject 
to the right of all persons navigating the river to 
use the waters in all ordinary navigable ways. 

(2) An immemorial user of the foreshore in tidal 
Sc navigable waters, by the owners of fishing- 
boats Sc other craft, by fixing moorings in the 
soil, for the purpose of attaching their boats to 
them, may bo supported either as an ordinary 
incident of the navigation of such waters, or on a 
presumption of a legal origin by grant from the 
Crown of the foreshore subject to such user, or by 
concession by a former owner of the foreshore to 
all persons navigating the waters to use it for 
fixing moorings. 

(3) Such an immemorial user in the river Thames 
may be supported on the presumption of regula- 
tions prescribed by the port authority of the port 
of London. — A.-G. r. Wright, [1897] 2 Q. B. 318 ; 
66 L. J. Q. B. 834 ; 77 L. T. 295 ; 46 W. R. 85 ; 
13 T. L. TL 180 ; 8 Asp. M. L. C. 320, C. A. 

Annotation#: — As to (2) Distd. The Hnrkaway, fl928J P. 

199. Refd. Do mi by <Sc C'adrby Main Collieries t\ Anson, 

[1911 ] 1 K. B. 1 71. 

870. — — At reasonable times & for a reason- 
able time — For purpose of loading & unloading.] — 

Original Hartlepool Collieries Co. v. Gibb, 
No. 833, ante. 

871. In river Thames.] — What is the cus- 

tom as to the rights of mooring barges to wharfs 
on the river Thames. — Wyatt v. Thompson 
(1794), 1 Esp. 252 ; 170 E. R. 347, N. P. 

872. .] — A.-G. v. Wright, No. 869, 

ante. 


PART V. SECT. 1, SUB-SECT. 3.— A. 

a. Cutting channel for carriage of 
tec.] — An ice co. in harvesting ice from 
navigable waters at a distance from 
the shore may use any reasonable 
means of conveying it to their ice- 
houses, & for that purpose may cut a 
channel through private water lots 
through which to float the ice. — Lake 
Simcoe Ice & Cold Storage Co. v. 


McDonald (1900), 31 S. C. It. 130- 


PART V. SECT. 1, SUB-SECT. 3.— C. 

b-JVhrn right to land exists — 
1 uulic landing place — Obstruction. ] — 
Whoever interferes with the freo use of 
a public landing or wharf, erected on 
land acquired for that purpose only by 
a municipality under Act of Parlia- 


ment, is a wrongdoer, & the munici- 
pality has no power to Hcenso such 
interferences. — Lee v. The Olympian 
(1892), 2 B. C. It. 84.— CAN. 

PART V. SECT. 1, SUB-SECT. 3. 

— D. 

869 i. Right to moor — Incidental to 
right to navigate .] — The right to moor 
or drop anchor may bo one of the 
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873 . Immemorial user.] — A.-G. v. 
Wright, No. 869, ante, 

874 . Presumption of legal origin — Grant 

from Crown.] — A.-G. v. Wright, No. 869, ante. 

875 . .] — Denaby A Cadeby Main Col- 

lieries, Ltd, r, Anson, No. 843, ante. 

876 . Right to anchor — Foundation of claim.] — 
Gann v. Free Fishers of Whitstable, No. 684, 
ante. 

- .] — See , also , Shipping, Vol. XLI., pp. 704, 

705, Nos. 5389-5400. 

H. Towing. 

877 . User of banks for towing — Whether common 
law right.] — The public are at common law 
entitled to towing paths on the banks of navigable 

rivers. — Young v. (1698), 1 Ld. Itaym. 725 ; 

91 E. R. 1384, N. P. 

Annotations : — Dbtd. & N.P. Ball v. Herbert (17 89), 3 

Term Hep. 253. N.F. Blundell v. Cat to mil (1821), 5 

B. & Aid. 208. Reid. Arnold v. Holbrook (1873), L. H. 

8 Q. B. 96. 

878. .] — Vernon v. Prior (1747), 

cited in 3 Term Rep. 253 at p. 251 ; 1 00 E. R. 561 . 

Annotation Folld. Ball r. Herbert (1789), 3 Term Hep. 

253. 

879 . .] ■ — (1) The public are not 

entitled at common law f to tow on the banks of 
ancient navigable rivers. 

(2) If a river should happen to be choked up 
with mud, that would not give the public a right 
to cut another passage through the adjoining lands 
(Bullkr, J .). — Ball v. Uekbekt (1789), 3 Term 
Rep. 253 ; 100 E. R. 500. 

Annotations :— As to (1) Consd. Blundell r. Cutterall (1821), 

5 B. & Aid. 268. Expld. Winch v. Thames Conservators 

(1872), L. R. 7 <\ P. -lo8. Consd. A.-G. r. Tomline (1879). 

12 Ch. 1>. 21-1. Reid. Colchester C’orpn. r. Brooke (18 15), 

7 Q. B. 339. As to (2) Reid. A.-G. r. Tomlino (1879), 

12 Ch. 1). 21 1. 

880. Prescriptive right — What amounts to 

— Substitution of new tow path by statute.] — To 

an action of trespass quarc clausum jregit , deft, 
pleaded a right of way across the locus in quo for 
the occupiers of B. held, on foot A with cattle A 
carriages, enjoyed as of right A without inter- 
ruption for twenty years before the commence- 
ment of the suit, under Prescription Act, 1832 
(e. 71). The replication traversed so much of the 
alleged right of way as was claimed to he used with 
carriages, A as to the residue of the plea, set forth 
a local Act, under which the Trent Navigation 
co., before the commencement of the twenty 
years, made a haling path for towing vessels along 
the river, across the locus in quo , into B. held ; 
that after the commencement of the t wenty years, 
under the powers of another local Act, another 
haling path was set out nearer to t lie river, hut also 
across the locus in quo A into B. held, A that 
thereupon the Navigation co. abandoned the 
former haling path, which thenceforth ceased to 
be used as such ; that, before A at commencement 
of the twenty years, the occupiers of B. lield used A 
enjoyed, as of right A without interruption, by 
virtue A under the provisions of the first Act, 
a way along the first-mentioned haling pat h across 
the locus in quo , on foot A with cattle, which 
right of way ceased A determined on t he abondon- 
ment of that haling path ; hut that, from that 
time until tho commencement of the suit, the 
occupiers of B. field, claiming right to the way, as 
a continuation of the right before enjoyed by them 
under the Act, continued to use the same way ; 
which way, A the use A enjoyment thereof along 
the haling path as aforesaid, is the same way, A 


the same use A enjoyment thereof as in the plea 
mentioned, except as to the user with carriages : — 
Held : tho replication was good ; it disclosed facts 
showing that deft.’s user, although as of right & 
without interruption during the twenty years, 
within Prescription Act, 1832 (c. 71), ss. 2, 5, was 
not such as would, before that statute, have been 
sufficient to prove a claim by prescription or non- 
existing grant ; A those facts must be replied 
specially, A could not have been given in evidence 
under a traverse of the right of way alleged in the 
plea. — K inloch v. Nevile (1840), 6 M. A W. 795 ; 
10 L. J. Ex. 248 ; 151 E. R. 033. 

Annotations: — Mentd. Tone v. Preston (1883), 24 Ch. D. 

739 ; Gardner t>. Hodgson's Kingston Breweries Co., 1 1901 1 

2 Ch. 198. 

881. -— — River Tees.] — A right to a 

track path on each side of the river Tees for towing. 
— Pie use v. Fauconberg (Lord) (1757), 1 Burr. 
292 ; 97 E. R, 320. 

Annotation: — Consd. Ilallr. Herbert (1789), 3 Term Hop. 253. 

882. Loss of right — River converted 

into floating harbour.] — (1) A proscriptive right to 
a public towing path, on the banks of a navigable 
tide river, is not destroyed in consequence of that 
part of the river adjoining the towing path having 
been converted by Act of Parliament into a floating 
harbour, although the towing path was thereby 
subject to he used at all times of the tide ; whereas, 
before, it was only used at those times when the 
tide was sufficiently high for the purposes of 
navigation. 

(2) The prescription is not destroyed by a clause 
in the Act of Parliament, whereby the undertakers 
of the work were authorised to make a to\ying path 
over land, comprising the towing path in question, 
on paying a compensation to the owner of the soil, 
the effect of that being only to give him a compensa- 
tion for any injury he may sustain by enlarging 
the then towing path, or otherwise. — R. v. Tippett 
( 1819), 3 B. A Aid. 193 ; 106 E. R. 632. 

883. Clause authorising under- 

takers to make tow path.] — R. v. Tippett, No. 882, 
ante. 

884. Partial Interruption of right.] — 

This was an interdict brought by resp. with a 
declarator brought by applts. to have it declared 
that the C. being a public navigable river, all Ilis 
Majesty’s lieges navigating this river, had a right 
to use the hanks thereof, so far as necessary for the 
purpose of navigation A that past the memory of 
man, a tracking path had been used for towing the 
vessels on both sides of the C., A that mooring 
posts had been placed on these hanks to serve the 
same purpose. The Ct. of Session, after proof 
taken held that there was established a right of 
towing A tracking vessels on to the banks of tho 
C., with the exception of a part marked out A 
which belonged to resp., as to which there seemed 
to have been some interruption acquiesced in by 
t he public : — Held : ( 1 ) the right of tracking on 
the north side of the river, where this excepted 
part lay, was as good as on the south ; there was 
a clear right of tracking on both sides in point of 
law, hut the acquiescence of the parties may have 
shut them out from the part excepted ; (2) applts. 
were entitled to have mooring posts on this part 
so excepted A they were not liable to bear any part 
of the expense in keeping up the sea dykes or 
mooring posts. — Carbon Co. v. Ogilvie (1806), 5 
Pat. App. 61. 

885. Whether property or easement in 

undertaker — Construction of statute.] — Where a 


incidents of tho right to navigate a course of such navigation. — Camt- c. Right to anchor .] — Campbell’s 

public river, but it can only bo oxer- bell's Trustees v. Sweeney, [1911] Trustees v. Sweeney, L1911] S. C. 
cised as a reasonable incident iu tho S, C. 1319. — SCOT. 1319. — SCOT. 
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Sect . 1. — Nature and extent : Sub-sect , 3, E. F. ] 

local statute gave to the navigation co. of a river, 
among other powers, a power to appoint A set 
out towing paths alongside the river, but the 
language left it in equal doubt whether the soil 
of the towing paths was to vest in the co. or only 
the easement of the right of way for towing ; 
though it was necessary for other purposes of the 
co., that the co. should have the fee of certain parts 
of the lands adjoining the river : — Held : the co. 
did not acquire the fee in the towing paths, hut- 
only such a use of the soil or easement as was 
necessary for the purposes of the navigation. — 
Badger v. South Yorkshire Ky. A River Dun 
Co. (1858), 1 E. A: E. 359 ; 28 L. J. Q. B. 118 ; 
32 L. T. O. S. 207 ; 5 Jur. N. 8. 459 ; 7 W. R. 130 ; 
120 E. R, 945, Ex. Oh. 

Annotations : — Consd. Winch r. Thames Conservators (1872), 
L. li. 7 C. P. 458. Apprvd. Doncaster Union Assmt. 
Com. v. M., 8. & L. Ry., IIK95] A. C. 13R, n. Reid. Med- 
way Co. v. Romney (1861), 9 C. B. N. S. 575. Mentd. 
Hindu v. Chorlton (1866), Hop. & Ph. 386 ; Wadmoro v. 
Dear, Wadmoro v. Putney Overseers (1871), 1 Hop. & 
Colt. 687. 

886. .] — Doncaster Union 

Assessment Committee v. Manchester, 
Sheffield A Lincolnshire Ry. Oo., [1895] A. C. 
133, n. ; 71 L. T. 585 ; 10 T. L. R. 507 ; 0 R. 
280, H. L. ; affg. 8. C. sub nom. Manchester, 
Sheffield A Lincolnshire Ry. Co. v. Don- 
caster Union of West Riding of Yorkshire 
Assessment Committee (1893), 09 L. T. 350, C. A. 

Annotations : — Consd. Holywell Union & Ilulkyn v. Halkyn 
Drainage Co., 11 8115 J A. C. 117. Reid. Liverpool Co rim. r. 
Chorley Union Assmt. Com., [1913] A. C. 197. Mentd. 
Hackney B. C. v. Metropolitan Asylums Board (1924), 
131 L. T. 136. 

887. Extent of towpath — Construction of 
statute.] — Defts. were a corpn. constituted for the 
X>urpose of the upper navigation of the river 
Thames by Thames Navigation Act, 1800 (c. 89), 
A under the powers of that Act A of the previous 
statutes relating to the navigation which had 
become vested in them, defts. had constructed 
bridges A other works, A had acquired the right 
to use the whole of the towing paths, along the 
river, A to take toll for same. In the exercise of 
such right, defts. took an aggregate toll in one 
sum for the use of the entire navigation, A towing 
paths, which included the works defts. had con- 
structed, as well as t he natural soil which had been 
worn into the track of a towing path. Part of 
such natural towing path got into a dangerous 
state by the action of the water, A in consequence 
thereof pllf.’s horses whilst using it in towing a 
barge, for which the proper toll had been paid to 
defts., fell into the river A were drowned : — 
Held : (1) as defts. took one toll for the use of the 
entire towing path, parts of which were artificial, 
it mattered not that the place where the accident 
happened was not artificial, but it was the duty 
of defts. to take reasonable care that the whole of 
the towing path was in such a state as not to 
expose those using it to undue danger, A for a 
neglect of such duty defts. were responsible to 
plt-f. although they were a public body receiving 
their powers for public purposes ; (2) the towing 
path was not confined to the mere beaten t -rack but- 
included so much of the bank as might ordinarily 
be used by horses when towing barges. 

(3) Semble : defts. would not be liable for the 
defective state of the towing paths if such st-at-e 
were a latent one, of the existence of wind) defts. 
might be ignorant though using reasonable care, 
or if they were to give notice of it- to those who pay 


the tolls or to inform them that they must take the 
towing paths as t hey find them. — Winch v. Thames 
Conservators (1874), L. R. 9 C. P. 378; 43 
L. J. C. P. 167 ; 31 L. T. 128 ; 22 W. R. 879, 
Ex. Cli. 


Annotations -As to (1) Consd. Forbes v. Leo Conservancy 

Board (1879), 4 Ex. D. 116. Distd. Gridloy v. Thames 

Conservators (1880), 2 T. L. It. 469. Consd. Thames 

Conservators v. Kent, [1918] 2 K. B. 272. As to (2) Held. 

Leo Conservancy Board v. Button (1879), 12 Ch. D. 383. 

Generally , Refd. Nosbltt v. Mablethorpo U. C., [1918] 

2 K. B. 1. Mentd. Thomas v. Quartormaine (1887), 

18 Q. 13. D. 685 ; Yarmouth v. France (1887), 19 Q. B. D. 

647. 

888. Maintenance & repair of towpath — Statu- 
tory duty — Liability for defective state — Unless 
defect latent.] — Winch v . Thames Conservators, 
No. 887, ante. 

889. Unless notice given.] — 

Winch v. Thames Conservators, No. 887, ante. 

890. Duty applicable to natural & 

artificial parts of towpath.] — Winch v . Thames 
Conservators, No. 887, ante. 

891 . .] — Carbon Co. v. Ogilvie, No. 884 , ante. 

892. Control of tow paths — By Conservators — 
Right to prevent obstruction.] — Provisions in 
different Acts appointed Conservators of a river 
navigation, A gave them full powers to do what 
was necessary for carrying the object of the Acts 
into effect, including powers to purchase land A 
levy tolls. The Conservators executed the powers 
of the Acts so far as related to the improvement 
of the river navigation, A the making of towing 
paths. A they levied tolls. There was no evidence 
that they had actually purchased any of the land 
that lay along the course of the navigation, A 
had been used to form the towing paths : — Held : 
as the Acts might be carried into effect without 
purchasing, the burden of proof lay on the con- 
servators to show that they had purchased ; A 
since they had failed to show it, though they were 
entitled to an injunction to prevent any owner of 
adjoining land from so using the towing paths as 
to obstruct in any way their free use for the pur- 
poses of the navigation, they were not entitled 
to be treated as owners of the soil of the towing 
paths. — R iver Lee Navigation Conservators v. 
Button (1881), 0 App. Cas. 085; sub nom. Lea 
Conservancy Board r. Button, 51 L. ,T. Ch. 17 ; 


15 L. T. 385 ; 40 J. P. 104 ; 30 W. R. 233, H. L. 


Annotations Refd. Northam Bridge Hoads (Co. of Pro- 
prietors) v. South Stoueham It. I). C. (1906), 71 J. P. 345 ; 
Thames Conservators v. Kent. 1191 S] 2 K. B. 272. Mentd. 
lie, Autot.hrepUc Steam Boiler Co. & Townsend, Hook 
(1888). 59 L. T. 632 ; Collin v. Amphlott, 11918] 1 Ch. 232 ; 
Busby v. Avghcrino, [1928] A. C. 290. 


893. Effect on ownership of soil.] — 

River Lee Navigation Conservators v. Button, 


No. 892, ante. 

894. Whether tow path within jurisdiction of 
inclosure commissioners.] — If an Act for inclosing 
A allotting the common A waste lands of a parish 
tlirough which a navigable river ilows, empower 
cooirs. to set out such public A private roads A 
ways as they shall think necessary, A direct that 
all roads A ways not so set out shall be deemed part 
of the lands to be allotted ; an ancient t-owing 
path upon the bank of the river though not set- 
out by the comrs., still subsists, for it is not within 
their jurisdiction.-- Simpson v. Scales (1801), 2 
Bos. A V. 490 ; 120 E. R. 1404. 

Canal towing path.] — See Railways, Vol. 
XXXVIII., p. 4L5, No. 1037. 


F. Floating Timber. 
See Cases infra. 


PART V. SECT. 1, SUB-SECT. 3. — F. 

d. Right to float timber — Indepen- 
dent of oionership of bed of river.] - 


Maolarfn v. A.-G. for Quebec, 
[1914] A. C. 258; 14 E. L. K. 297; 
15 D. L. IL 855 ; 20 R. L. NT. H. 248 ; 


6 W. W. R. 62 ; 110 L. T. 712.— CAN. 

e. Necessity for exercise of 

reasonable care — Avoidance of injury to 
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riparian owners,] — Ireaon v. Holt 
Timber Co. (1613), 30 O. L. R. 209 ; 
18 D. L. R. 604 ; 5 0, W, N. 577.— 

CAN. 


t. 


.] — Nasiiwaak 


Pulp & Paper Co. v. Ware (N. B.) 
(1918), 43 I). L. R. 141.— CAN. 


Obstruction — What amounts to.] 
ly li. S. O. 1887, c. 120, s. 1, all 
persons are prohibited from preventing 
the passage of sawlogs & other timber 
down a river, creek or stream, by felling: 
trees or placing any other obstruction 
in or across the same : — Held : placing 
a dam on a river or stream by which the 
supply of water therein was diminished 
so as to interfere with the passage of 
ogs was an obstruction under this 
Act. — F arquharson v. Imperial Oil 
Co. (1899), 30 S. C. R. 188.— CAN. 

h. Liability for — Necessity for 

proof of special damage.] — Held: a 
river which extended about twenty- 
eight miles into the country, had 
boen long used for the navigation of 
boats & canoes, Sc for floating down logs 
& timber, was a common highway 
above where the tide flowed, & pltfs. 
might maintain an action against deft, 
for obstructing them in the driving 
down timber, by the erection of a pier 
8c boom in the river, though the river 
was there within the deft.’s grant : 
hucIi rivers may be private property, 
8c yet subject to public rights. It is 
not neeossary to show an actual 
pecuniary loss or damage in order to 
maintain such an action, hut if pltf. 
bo obstructed while actually using the 
navigation, it is sufficient.— 

V . McM aster (1842), 1 Kerr, 501.- 
CAN. 


k. — - — ,] — Declaration 

under C. S. V. (’. c. 18, s. 15, that deft, 
during the spring freshets of J 800, 
placed obstructions in a certain stream, 
8: thereby prevented pltf. from using 
the stream during said freshets for 
floating down ruftH 6c craft,, whereby 
pltf. lost the sale of a large quantity of 
sawn lumber, etc. : — Held : bad, on 
demurrer for not showing any particular 
injury to pltf. more than to others, 
by the obstruction complained of. — 
Plewks v. IIall (1809), 29 U. C. H. 
472.— CAN. 


1. Removal of.) — Qu.; whether 

12 Viet. e. 87, gives a right to per- 
sons having occasion to float timber 
down a streum not navigable, to 
remove obstructions placed in it by the 
proprietor of the land through which 
it runs. — S hipman r. Clothier (1852), 
8 U. C. It. 592.— CAN. 


m. — . Justification. J~ 

Laren v. Buck (1876), 26 C. V. 539. 

-CAN. 

n. .) — IMtf.’s darn 

ueross the river S. was, up to the time 
of the spring freshet of 190 i, provided 
with a slide constructed in conformity 
with R. S. O. 1897, c. 40, & was in 
good repair, but part of the slide was 
carried away 8c part wus damaged 8c 
broken by that freshet, which was an 
unusual one:— Held: defts. were in 
law justified in blowing up the slide 8c 
part of the dam in order to remove the 
obstruction which they offered to the 
passage of their drive. — James v. 
Rathbun Co. (1905), 11 (). L. li. 

271 ; 60. W. It. 1005.— CAN. 

o. Remedy provided by statute.] 

— When logs being floated down a 
stream are unreasonably detained 
by reason of others being massed 
in front of them the owner is en- 
titled to an arbn. under Sawlogs 
Driving Act to determine the amount 
of his damage for such detention, & 
is not restricted to the remedy provided 
by sect. 3 of that Act, viz., removing 
the obstruction. — Cookrurn 8c Sonh 
v. Imperial Lumber Co., Ltd. (1899), 
30 S. C. R. 80.— CAN. 

p. .] — Held: Sawlogs 

Driving Act, 1914, s. 3, applied, the 


claim was one arising under the Act, &, 
by virtue of sect. 16, must be enforced 
by arbn. & not by action. — Pigeon 
River Lumber Co., Ltd. v. Pulp- 
wood Co. & Russell Timber Co., 
Ltd. (1922), 67 D. L. R. 263 ; 50 
O. L. R. 538. — CAN. 

q. Damage — Liability for — Injury 
to dam.] — A plea justifying an injury 
done to a dam in floating logs down the 
stream, must expressly aver that there 
was no gate, look, or opening, etc., 
in tho dam through which the timber 
could pass. The mention of freshets 
in 12 Viet. c. 87, s. 8, was only In order 
to show that streams shall be clear, 
even though they can only be used to 
float timber, etc., in times of freshet. — 
Shipman v. Clothier (1852), 8 U. C. R. 
592.— CAN. 

r. Injury to bridge .] — 

Tho plea in tills case justified injury 
done to a bridge on a navigable river 
by the floating down of timber : — Held : 
on demurrer, plea bad, for not dis- 
closing such a state of facts as to 
constitute the bridge a nuisance, or 
to show that the acts complained of 
were really inevitable on the part of 
deft.., in consequence of the Improper 
construction of the bridge, or by reason 
of a superior agency operating againRt 
deft., & for not alleging that deft, 
was acting with due 8c reasonable care 
& diligence in the navigation of his 
timber. — Tiiurlow Township v. 
Bogart (1864), 15 C. P. 601.— CAN. 

t. Room breaking 

Timber breaking adrift rf- floating on 
adjoining land.] — The S. Boom Co. was 
authorised to erect piers 8c a boom 
between certain points on the River S., 
for the purpose of securing timber & 
lumber brought within the boom or 
fastened on tbo outside thereof : — 
lldd : though the co. had tbo general 
control & direction of all lumber within 
tho boom, it was under tbo immediate 
charge of the owners thereof ; 8c there- 
fore the co. was not liable to a pro- 
prietor of land within the limits of the 
boom for damage done by lumber in 
the boom breaking adrift, 8: floating 
upon his land. — D kvkk r. South Bay 
Boom Co. (1872), 11 N. B. R. (i Pug.) 
1 09.— CAN. 

a< Undue pressure 

of logs.] — Held: defts. had broken 
pltfs.’ boom of logs by the undue 
pressure of their logs ; 8: defts. were 
liable without proof that they had 
actually used or cut up pltfs.’ logs. — 
Anger v. Cook (1870), 39 IT. C. R. 
537.— CAN. 

b. Interference with navi- 

gation.] - North Weht Navig ition 
Co. v. Walker (1885), 1 Man. L. R. 
106— CAN. 

c. — Necessity for 

genre— Logs transmitted by contractor — 
Liability of owner.) — Persons engaged 
in the floating or transmission of logs 
down rivers 8c. streams, under the 
authority of R. S. N. S. 1900, c. 95, 
s. 17. uro liable for all damage caused 
thereby whether by negligence or 
otherwise, 8c the owner of the logs is 
not relieved from liability because the 
damage was done while tho logs were 
being transmitted by another person 
under contract with him. — Dickie r. 
Campbell (1903), 34 S. C. R. 265. — 
CAN. 

d. — Destruction of coffer- 

dam.] -Booth v. Lowery (1917), 54 
S. C. R. 421 ; 35 D. L. li. 303. — CAN. 

e. Improvements — Tolls — Liability 
to pay ,] — South Bay Boom Co. v. 
Jewett (1862), 10 N. B. li. (5 All.) 
267.— CAN. 

aa. .] — Boale i\ 

Dtckkon (1863), 13 C. P. 337.— CAN. 

bb. .1 — W t helan v. 

McLaciilan (1865), 16 C. P. 102. — 

CAN. 

cc. -~™~ — .] —The right 


conferred to float timber & logs down 
streams by 12 Viet. c. 87, s. 5, is not 
limited to such streams as in their 
natural state, without improvements, 
during freshets, permit said logs, 
timber, etc., to be floatod down them, 
but extends to tho user without 
compensat ion of all improvements upon 
such streams even when such streams 
have boon rendered floatable thereby. 
Such right is only conferred by the 
Statute during freshets. Qu. : as to 
the rights at othor seasons of tho year 
of the parties, i.c., of the lumhorers on 
the one side, 8c the owners of the 
improvements 8c the bed of the stream 
whoreon they have been effected on 
the other. — Caldwell v. McLaren 
(1884), 9 App. Cas. 392, P. C.— CAN. 

dd. .] — In an action 

for tollH for user of improvements : — 
Held : as to all Blides 8c Improvements 
constructed in the bed of the stream, 
pltf. could not recover : hut, as to all 
such improvements outside the chan- 
nel, & upon pltf.’e land, a recovery by 
the pltf. w r as proper ; tho absence of 
aprons of the proper statutable dimen- 
sions upon pltf. *s dams across the river 
afforded defts. no ground for claiming 
the right to use without compensation 
pltf.’s improvements not in the bed of 
the stream. — Mackey v. Sherman 
(1885), 8 O. R. 28.— CAN. 

ee. — — .] — It is only 

whon improvements in a stream are 
mado for tho express purpose of 
facilitating the floating of saw-iogs, 
lumber, & timber, that tolls can be 
charged for their use under Rivers & 
Streams Act. A mill dam is not such 
an improvement, 8c tho right of the 
lumberman, conferred by R. S. O. 
1887, c. 118, to float saw logs, lumber, 
8: timber over it is unaffected by that 
Act. — Re Little Bob River Dam 
(1890), 23 A. R. 177.— CAN. 

ff. -. 1— Inasmuch as the 

provisions 8c enactments relating to 
tolls in 31 Vtot. c. 12, are, in substance 
8c effect, the same as those contained in 
C. S. C. c. 28. under which the regula- 
tions relating to timber passing through 
tho slides w T ere made, in virtue of the 
provisions of s. 71 of 31 Viet. c. 12, 
such regulations are in effect to bo 
construed as having been made under 
tho later statute.— Merchants Bank 
of Canada r. R. (1881), 1 Kxch. C. R. 
1.— CAN. 

gg. Application to fix — 

Matters for consideration of judge .] — 
Re South Creek Lumber Co. (1901), 
21 C. L. T. 344.— CAN. 

hh. Right of appeal from 

judgment of county court judge .] — 
Rivers 8c Streams Act, s. 12, provides 
that if a “ party interested ” is dis- 
satisfied with the Judgment of the 
county ct. judge he may appeal to the 
Supremo Ct. '.—Held : “ party in- 

terested ” means one who was a party 
to the proceedings before tbo judge 
appealed from. — Re Smith, Re River 
8c Streams Act (1902), 9 B. C. R. 329. 
—CAN. 

kk. Mandamus to judge 

to fix tolls.]— By R. S. O. 1897, c. 142, 
s. 13, the owner of improvements in 
a river or stream used for floating 
down logs may obtain from a district 
judge an order fixing the tolls to bo 
paid by other parties using such 
improvements. On application for a 
writ of tnanda tints to compel tho judge 
to make such an order : — Held : such 
order had effect only in case of logs 
floated dow r n the river or stream 
after it was made. — C. Beck Manu- 
facturing Co. v. Valin & Ontario 
Lumber Co. (1908), 40 S. C. R. 523. — 
CAN. 

11. — — Unlawful erection of boom 
in river — Breach of treaty — Ultra vires 
state legislation .] — Rainy Riyer Boom 
Gorpn. v. Rainy Lake Lumber Co. 
(1912), 22 O. W. R. 952 ; 4 O. W. N. 
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Waters and Watercourses. 


Sect • 1. — Nature and extent : Sub-sects . 4 <fc 5, 
Sect, 2 : Sub -sect. 1, A. & 7i. (#).] 

Sub-sect. 4. — Locks and Tolls. 

895. Right to build locks — Crown grant.] — 

(1) A person may, by the King’s licence, raise 
locks upon a public navigable river flowing 
through his own land, for the advantage of the 
navigation ; & the owners of barges passing 

through them may be obliged to pay such toll as 
the Privy Council shall afterwards appoint. 

(2) In assumpsit on a promise to pay so much 
for passing through certain locks on a navigable 
river as A. should appoint, it is not necessary to 
give deft, notice of the sums A. appoints to be 
paid. — Juxon v. Thornhill (1028), Cro. Car. 132 ; 
79 E. R. 716. 

Annotations: — As to (2) Refd. Williams v. Fry (1672), 3 
Keb. 19. Generally, Consd. Simpson v. A.-G., [1904] 
A. C. 476. Refd. Pain v. Partridg (1691), Garth. 191. 

896. Whether public right of naviga- 

tion through lock.] — Under letters patent in the 
seventeenth century the owner of land adjoining 
the river Ouse between St. Neots & St. Ives, winch 
was there a public river navigable only in sections, 
made in his own land cuts from the river A locks 
in the cuts & took tolls from the vessels passing 
through the locks. In 1720 by 6 Geo. 1, c. 29, 
the then landowner was empowered to rebuild a 
stanch in the river below St. Ives & to repair & 
maintain it & to take tolls on vessels passing 
through it. Tolls were collected at the lock for 

more than two hundred years <fc at the stanch for 

* 

a long period by the predecessors in title of applt. : 
— Held : there was no evidence that the locks had 
ever been dedicated to the public as a highway, A 
applt. was not bound to maintain or repair or allow 
the public to pass through the locks or the stanch. 
—Simpson v. A.-G., [1904] A. C. 470 ; 74 L. J. Oh. 

1 ; 91 L. T. CIO ; 69 J. P. 85 ; 20 T. L. R. 761 ; 3 
L. G. R. 190, IT. L. ; revsg. S. C. sub nom. A.-G. v. 
Simpson, [1901] 2 Ch. 671, C. A. 

Annotations — Refd. Newcastle v. Worksop (T. G, [1902] 

2 Ch. 145 ; Qu'Tiihoroiifirh Corpn. v. Smeed, Dean (1904), 

68 J. P. 244. Mentd. A.-G. v. Aiitrobus, [1905] 2 Ch. I8S ; 
Dibden v. Skirrow, [1908] I Ch. 41 ; Robinson v. Smith 
(1908), 24 T. L. 14. 573 ; Re Hatschet’s Patents, Ex p. 
Zcrenner, [1909] 2 Ch. 68 ; A.-G. v. Horner (No. 2), [1913] 

2 Ch. 140 ; Folkestone Corpn. v. Brorkman, [1914] A. C. 
338 ; Ilammerton v. D.v°art, [1916] 1 A. C. 57 : Morpeth 
Corpn. v. Northumberland Farmers’ Auction Mart Co. 

& Donkin (1920), 90 L. J. Ch. 420 ; Layzell r. Thompson 
(1927), 137 L. T. 106. 

897. Maintenance & repair of lock.] — 

Simpson v. A.-G., No. 896, ante. 

898. Right to take tolls.] — Juxon v. Thorn- 
hill, No. 895, ante. 

899. River made navigable by undertaker.] 

— Pltfs. were empowered to make & maintain the 
river T., “ navigable for boats, barges, A other 
vessels, with proper cuts deviations by the sides 
thereof,” from M. quay to B. pool, <fc from thence 
to make & maintain a canal navigable for boats, 
barges, & other vessels, to T. bridge, A to make 
& maintain a collateral cut or canal navigable for 
boats, barges <fc other vessels from the said in- 
tended canal to R. mill ; & in consideration of t he 
great charge & expense which they must incur in 
making & maintaining the works, they were 
empowered to take from time to time, & at all 
times thereafter, so much per ton per mile for all 
minerals, merchandise & other goods, matters 
& things whatsoever which should be carried 
“ upon the said navigation, canal & collateral cut, 


or any of them.” Pltfs. had expended consider- 
able sums of money in clearing & deepening the 
river from M. quay to a point about a quarter of a 
mile below B. pool, & had provided towing paths, 
etc., by the side thereof for the purpose of making 
the same navigablo for boats, barges & other 
vessels ; that part was always a public navigable 
tidal river ; but they had not made the canal nor 
the collateral cut : — Held : they were entitled to 
recover tolls in respect of the carriage of goods 
over that part of the river which they had so made 
navigable for boats, barges & other vessels. — 
Tamar Manure Navigation Co. v. Wagstaffe 
(1863), 4 B. & S. 288 ; 2 New Rep. 421 ; 32 L. J. 
Q. B. 295 ; 27 J. P. 614 ; 9 Jur. N. S. 1324 ; 11 
W. R. 951 ; 122 E. R. 467. 

900. Amount — Amount to be fixed by 

specified person — Whether notice of amount fixed 
condition precedent to recovery.] — Juxon v . 
Thornhill, No. 895, ante. 

901. Construction of Acts.] — By an 

Act for making & keeping a river navigable, it was 
enacted, that certain persons therein mentioned 
should bo conservators, that for reimbursing them 
what should be laid out- for the purposes of the Act, 
wdth 6 per cent, interest, until they had been paid 
the principal & interest, of what they had dis- 
bursed, or should thereafter disburse, every vessel 
navigating the river should pay to the conservators 
certain tolls, namely a sum not exceeding 4 d. for 
every weigh of coals, etc., & that in default of 
payment of such sums it should be lawful to 
detain the vessel, A that after the conservators 
should be fully reimbursed, certain less tolls, that 
is, the sum of Id. for every weigh of coals, etc., 
should be paid, A no more. By a subsequent Act, 
reciting that it was necessary to erect a lock on a 
certain part of the said river, it was enacted, 

“ That from A after the building of the lock an 
additional toll should be collected & paid to the 
conservators, at the lock, viz. the sum of Is., over 
& above the sum of 4 d., for every weigli of coals 
granted by the former statute ” ; & the same 
remedy was given for non-payment : — Held : as 
the two Acts were in pari materia, the clause 
giving the additional toll in t he second Act w T as to 
be construed with reference to that giving the toll 
in the first Act, so construing it, the true meaning 
was, that until the conservators were fully re- 
imbursed, they were at liberty to take a less toll 
than that specified in the last-mentioned statute. 

— R. v. River Tone Conservators (1830), 1 
B. A Ad. 561 ; 9 L. J. O. 8. K. B. 80 ; 109 E. R. 
896. 

902. .] — By pltfs.’ Local Act of 

1739, s. 23, pltfs. are empowered to take from 
every person conveying goods upon the said river 
between Maidstone Forest row r , or any part there- 
of, which all person A persons should <te might 
lawfully do, such rates & duties for lockage & 
riverage as pltfs. should think fit, not exceeding 
the sum of 4d. per mile for every ton weight of 
goods from Maidstone up the river to Branbridge, 

& not exceeding the sum of 6d. per mile for every 
ton weight of goods from Branbridge up the river 
to Forest row T , & so in proportion for a greater or 
loss quantity. 

By sect. 28, pltfs. are from time to time to 
publicly fix up the duties for lockage & riverage 
charged by them. 


5 ; 27 O. L. R. 131 ; 6 D. L. R. 401.— 

CAN. 

r. Lawful retention of water 

— Rights of persons floating logs on 
lower part of stream — Claim for damages 
for deprivation of water .] — Hunt v. 


Bkck (1915), 9 O. W. N. 187 ; 34 
O. L. K. 609.— CAN. 1 *-^ r© 

t. Duties of boom master — Lia- 
bility for services in sorting lumber .] — 
Mepuxnikik Boom Co. v. Dalton 
(1885), 25 N. B. R. 28.— CAN. 


PART V. SECT. 1, SUB-SECT. 4. 

a. Statutory right to make locks — 
Creation of legal servitude — Right of 
owner of land to compensation .] — 
Carter v. Breakey (1885), 15 R, L. 
O. S. 513.— CAN. 
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By sect. 31, nothing in the Act is to be con- 
strued to extend pltfs.’ authority to the execu- 
tion of any works below Mrs. E.’s wharf in 
Maidstone, 

By sect. 38, any action, suit, or informa- 
tion for anything done in pursuance of this Act, 
or in relation to the premises, shall be com- 
menced within three months after the facts com- 
mitted. 

Maidstone extends along the river upwards 
about three furlongs from Mrs. E.’s wharf, to the 
College lock, constructed by pltfs., Maidstone 
bridge being between the two. Pltfs., besides 
other works on the river, had scoured a shoal 
between the said bridge A Mrs. E.’s wharf, A on 
their annual survey they always disembarked at 
that wharf. 

In 1874, pltfs. amended their toll list, so as to 
charge, for the first time, tolls proportioned to a 
fractional part of a mile traversed. 

Deft., owner of oil mills situate on the Medway, 
less than a mile above the College lock, but more 
than a mile above Mrs. E.’s wharf, refused to pay 
to pltfs. any toll upon barges coming up the river 
to his mills : — Held : pltfs. were entitled to charge 
tolls proportioned to a fractional part of a mile 
traversed since the amendment of their list, 
without reference to the three months’ limitation 
provided by sect. 38. — Medway Navigation v. 
Biiook (1870). 33 L. T. 843. 

903. Right of corporation to increase tolls 

— Effect of agreement by corporation disabling 
itself from increasing tolls.] — Pltfs. were by 
statute intrusted with the control & management 
of part of the navigations of the rivers Ouse & 
Eoss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed necessary 
to carry on the two navigations in which t he public 
had an interest. In 1888 the corpn. entered into 
two agreements with the linn of E. A Sons. By 
the Ouse agreement the corpn. covenanted to 
allow the linn, their successors A assigns, the right 
to carry cargoes on the Ouse in consideration of 
the annual payment of 14100 in place of the 
authorised dues A charges, with a proviso that 
there should each year be refunded to the firm, 
their successors A assigns, the difference between 
the 1000 & the amount ordinarily charged on the 
traffic actually carried. By the Foss agreement 
the firm covenanted to pay the corpn. 1200 per 
annum for twenty years as a composition for the 
ordinary tolls, A the corpn. covenanted to allow 
the firm, their successors A assigns, the free use 
of the Eoss navigation, on payment of 1200 per 
annum in lieu of tolls, for such fui tlier term or 
terms as the firm, their successors or assigns, 
might from time to time desire. 1 lefts, were the 
successors of L. A Sons: — Held: the agreements 
were ultra vires , because during their currency, 
which depended on the wishes of defts., the corpn., 
no matter what emergency might arise had dis- 
abled itself from exercising its statutory powers to 
increase the tolls so far as might be necessary ; 
& being ultra vires at the date of their execution, 
the agreements did not become intra vires by reason 
of estoppel, lapse of time, ratification, acqui- 
escence, or delay. — York Corpn. ?. Eeetham 
(IIenky) A 8ons, Ltd., (1924] 1 Ch. 557 ; 94 
L. .7. Ch. 159 ; 131 E. T. 127 ; 40 T. E. K. 371 ; 
08 Sol. Jo. 459 ; 22 L. G. It. 371. 

A n notation Consd. Birkdalo District Electric Supply Co. 

Southport Corpn., 1192G] A. C. G55. 

Port, harbours, docks & pier tolls.] — See Fart 
IV,, Sect. 1, sub-sect. 3, ante. 

Wharf tolls.] — See Fait IV., Sect. 2, sub-sect. 2. 
ante . 

J.— VOL. XLIV. 


Sub-sect. 5. — Lakes and Pools. 

904. Right of navigation — How arising — 
Whether by persons launching boats for pleasure.] — 
Bourke v . Davis, No. 832, ante. 

905. Hick ling Broad — Extent of right.] — 

Micklethwait v. Vincent, No. 842, ante . 

Collision regulations.] — See Merchant Shipping 
Act, 1894 (c. 00), s. 421. 


Sect. 2.— THE THAMES. 

Sub -sect. 1. — Thames Conservators. 

A. In General . 

See Thames Conservancy Act, 1894 (c. clxxxvii). 

906. Election of conservators — Proxies wrongly 
received — Validity of election — ** Error or irregu- 
larity.”] — At an election of conservators by ship- 
owners, the returning officer received A counted 
proxies given by bodies corporate to electors who 
were not shareholders in or officers of those 
bodies. On an application for an information 
in the nature of a quo warranto Held : (1) the 
only way in which a body corporate could exercise 
its right of voting by proxy was by a shareholder 
or officer, A therefore the proxies had been 
wrongly received ; (2) by the terms of Thames 
Conservancy Act, 1894 (c. clxxxvii), s. 23, the 
returning officer in making his return had acted 
judicially, A the return was conclusive ; (3) the 
improper reception of the proxies was such an 
“ error or irregularity ” as was contemplated by 
Thames Conservancy Act, 1894 (c. clxxxvii), 
s. 25, A therefore could not invalidate the election. 
— 11. v. Samuel, [1895] 1 Q. B. 815 ; 04 L. J. Q. B. 
515 ; 72 L. T. 572 ; 59 J. F. 375 ; 11 T. L. R. 358 ; 
7 Asp. M. E. C. 595 ; 15 R. 380. 

7?. Powers and Duties. 

(a) In General. 

See Thames Conservancy Act, 1894 (c. clxxxvii). 

907. Extent of jurisdiction.] — Goolden v. 
Thames River Conservators (1889), 5 T. L. R. 
469, C. A. 

Annotation : — Consd. Thames Conservators r. Smeed, Dean, 

[181)7] 2 Q. B. 334. 

908. Duty to keep river safe — Extent of duty — 
Part not ordinarily used for navigation — Injury to 
barge moored at wharf.] — Gridley v. Thames 
Conservators (1880), 3 T. L. R. 108, C. A. 

909. Duty to use reasonable care.] — 

Queens of tiie River 8.8. Co. r. Easton, Gibb 
A Co., A Thames Conservators, No. 921, post. 

910. Construction of bye-law — As to towing — • 
Six vessels in a line.] — No. 4 of the Bye-laws of the 
Thames Conservators July, 1877, is as follows: 
“ Above A to the westward of Albert Bridge at 
Chelsea, six vessels A no more may be towed 
together in a single line at one time, A the distance 
between any two of the vessels shall not exceed 
50 feet : — Held : the towing of eight barges by a 
steam-tug, the first four being in a single line, A 
the last four two abreast, but lashed closely 
together, was an infringement of the bye-law. — 
Gadnky v. Rough (1879), 40 E. T. 258 ; 43 J. 1\ 
288 ; 4 Asp. M. E. C. 73, D. C. 

911. As to management of craft over fifty 

tons — “ One man in addition.”] — Bye-law 10 of 
the Thames Conservators, made under the powers 
of Thames Conservancy Act, 1857 (c. cxlvii), 
provides that all barges, boats, lighters, A other 
craft, navigating the river Thames shall when 
under way have at least one competent man 
constantly on board for the navigation A manage- 
ment thereof, A all such craft of above 50 tons 
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Sect. 2 . — The Thames : Sub-sect. 1, B. (a), (b) 

(o). ] 

burthen shall when under way have one man in 
addition on board to assist in the mavigat-ion of the 
same : — Held : “ one man in addition ” in this 

bye-law means one competent A skilful man in 
addition, A where the craft is above 50 tons 
burthen, the bye-law requires two competent 
men on board, A is not satisfied by having on 
board one competent man, being a licenced 
lighterman, A a boy about sixteen years of age. — 
Goldsmith v. Slattery (1890), 63 L. T. 273 ; 6 
Asp. M. L. G. 561. 

Annotations : — Apld. Gosling v. Newton, Gosling v. E ugerR, 

f 1 8D/> ] 1 Q. H. 793 ; Gardner, Lockett & Hinton v. Doe, 

Buck v. Smith, Keen r. Adams, [1906] 2 K. B. 171. 

912. Removal of public stairs or landing places 
— Substitution of new stairs or landing places.] — 

The Conservators of the River Thames, appointed 
by Thames Conservancy Act, 1857 (c. xlvii), 
were empowered by that Act, “ as they deemed 
necessary for the convenience of the public, to 
erect at any convenient places piers or landing 
places of such form A construction as they should 
deem most advantageous to the public, A causing 
the least obstruction to the navigation of the 
Thames. ’ ’ 

They were also empowered to remove piers or 
landing places, provided that whenever they should 
remove or obstruct the free use of any existing 
public stairs they should cause some equally con- 
venient public stairs to be erected in place of the 
stairs so shut up A removed. The Act also 
contained a clause expressly saving the l ights, etc., 
of owners or occupiers of lands, etc., on the banks 
of the Thames Held : (1) although certain 

piers in course of erect ion by the conservators would 
injuriously affect the public right of navigating 
the river, the conservators were fully empowered 
by their Act to determine the question of public 
convenience or inconvenience, A this ct. would 
not interfere with them in the exercise of their 
discretion ; (2) although the conservators had in 
erecting their piers obstructed the free use of the 
ancient public stairs, A had not as yet provided 
equally convenient stairs for the public ; the Act 
did not make the provision of new stairs a condition 
precedent to the removal of the old, so as to afford 
any ground for the interference of a ct. of equity ; 
(3) as the access from the river to the several 
wharves, etc., had not been entirely blocked up 
but merely rendered more difficult from the 
obstruction to the general navigation of the river 
created by these new piers, the, riparian owners 
could not allege, as a private injury within the 
saving clause of the Act, a nuisance authorised by 
the Act, A suffered hy them in common with the 
general public. — A.-G. v. Thames Conservators, 
Thornton v. Same, City of London Brewery v. 
Same, Clothworkkrs’ Co. r. Same (1862), 1 
Hem. A M. 1 ; 1 New Rep. 121 ; 8 Jur. N. S. 1203 ; 
11 W. R, 163 ; 71 E. R, 1. 

Annotations : — As to (1) Refd. Fritz r. Hobson (1880), J1 
Gh. JL 542 : Vernon r. St. James, West minster Vestry 
(1880), 10 Gh. J). 449 ; Horner v. Whitechapel Board of 
Works (1885), 55 L. J. Ck. 289 ; Chaplin v. Westminster 
Gorpn., 11901] 2 Ch. 329. As to (3) Consd. Lyon r. Fish- 
mongers’ Co. (1870), 1 App. Gas. 002. Reid. A.-U, r. 
Metropolitan Board of Works (1803), 1 Hem. A M. 298 ; 
Bell r. Quebec Corpn. (1879), 5 App. Gas. 84. Generally, 
Mentd. Thames Conservators v. 8. E. Ity. (1871), 24 L. T. 
216. 

913. Construction of drain by local authority — 
Necessity for consent of conservators.] — Public 
Health Act, 3 875 (c. 55), s. 327, provides that 
nothing in the Act should be construed to authorise 
any local authority : (3) to interfere with any 

river so as to injuriously affected the navigation 


thereof, or to interfere with any towing path so as 
to interrupt the traffic thereof in cases where any 
body of persons were, by virtue of any Act of 
Parliament, entitled to navigate on or use such 
river, or receive tolls in respect of such navigation 
or use, without the consent of such persons. 

Defts., as the urban sanitary authority & the 
highway authority of an urban district through 
which the river Thames flowed, resolved, on the 
report of their surveyor, to construct, for the 
drainage of surface water only, an outfall drain in 
a certain highway A carry it into, through, & 
under a towing path & bank of the river. The 
public had a right of passage along the towing 
path for towing vessels on the river, but the soil 
of the towing path was vested in the Thames 
Conservators. It was found that the execution 
of the work would temporarily interfere with the 
traffic upon the towing path, but that it was the 
intention of defts, not to interrupt the traffic over 
more than one-half of the towing path at any time, 
A to avoid as far as possible any interference with 
the towing of vessels from the path : — Held : 
having regard to the finding that the execution 
of the work by defts. would temporarily interfere 
with the traffic on the towing path, defts., as such 
authority, had no right to carry the outfall drain, 
into, through, or under the towing path A bank 
without obtaining the consent of the conservators, 
A submitting to their conditions. — River Thames 
Conservators v. Walton -uron-Tit ames Urban 
District Council (1907), 96 L. T. 555 ; 71 J. P. 
202 ; 5 L. G. R. 274, 1). C. 

914. Tow path — Validity of bye-law — Riding or 
driving on tow path.] — Between Hampton Perry 
A Molesey Lock the course of the river Thames is 
nearly east- A west. On the south bank is the 
towpath, which, for the purpose of illustration, is 
divided into five parts namely, A. west to E. f 
L. west to I)., D. west to F., F. west to lb, A B. 
B. west to C. There was admittedly a public 
highway for foot passengers only, but for all 
purposes, from A. to B., A a public right of way 
over the same length for towing purposes with 
horses A other draught animals. Pltfs., the 
Thames Conservators, liad statutory duties as to 
navigation A keeping the tow path in repair, 
whether they owned the soil of it or not, A also 
had a statutory power to make bye-laws “ for 
the government-, good order, A regulation of persons 
. . . using the low paths,” or for preventing dis- 
orderly conduct or the use of bad language to the 
annoyance of persons using the banks or tow paths 
of the Thames. The strip of tow path A. to F. 
was owned in fee simple by pltfs. The strip E. 
to D. was owned in fee simple by defts. as also was 
the land contiguous to A on the south of that strip 
to the predecessors in tit-le of defts., but the con- 
veyance described the land as bounded on the 
north by the tow path A- as coloured red on an 
annexed plan, the part- coloured rod not including 
the tow path. The strip of tow path F. to B. 
belonged to pltfs. in fee simple. The soil of the 
rest of the tow path B. to C., was vested in persons 
who were not- parties to the action : — Held : 
(1) the rule usoue ad medium filnm aquee applied 
so as to enable the ct. to presume that the whole 
width of the strip of tow path 1>. to F. passed by 
the conveyance of the land lying to the south of it, 

A the fact t-hat in the same conveyance, where 
other land was conveyed, the strip of tow path to 
the north of it was expressly conveyed was not 
sufficient to rebut the presumption ; (2) as to the 
portion of tow path vested in them in fee simple 
defts., had the ordinary rights of user attached 
to the ownership of land subject to the public 
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footway & the exercise of pltf.’s rights in respect 
of navigation ; (3) although pltfs. had the statutory 
power to make bye-laws for the purposes afore- 
said, a bye-law that no person should ride or drive 
a horse on the tow path except when towing a 
vessel, or drive any cart, wagon, or other vehicle, 
over or upon any part of the towing path, unless 
there was a public right of way for such cart, wagon, 
or vehicle, was ultra vires so far as it prohibited, 
on parts of the towing path not vested in pltfs., 
the acts referred to, where the doing of them did not 
necessarily damage or injure the tow path or 
interfere with the free navigation of the river ; 
(4) pltfs., being a body holding land under statutory 
duties, could not make dedication of any portion 
of the tow path, even if vested in them, as a public 
highway, which was inconsistent with the proper 
performance of those duties. — Thames Con- 
servators v. Kent, [1918] 2 K. B. 272; 88 
L. J. K. B. 537 ; 120 JL. T. 16 ; 83 .1. P. 85 ; 17 
L. G. R. 88, C. A. 

Annotation : — Generally , Mentd. ColIIs r. Ampklett, [1018] 

1 Oh. 23 2. 

915. Power to dedicate — As public high- 

way.] — T hames Conservators v. Kent, No. 914, 
ante. 

916. Extent of public right of user.] — 

Thames Conservators v. Kent, No. 914, ante. 


(b) As to Obstructions. 

917. Duty to use reasonable care — To keep river 
free from dangerous obstruction.] — Queens of the 
Hi v er S.S. Co., Ltd. v. Easton, Gibb <fc Co. & 
Thames Conservators, No. 921, post. 

918. Power to licence obstruction — Interfering 
with navigation.) — By Thames Conservancy Act, 
1857 (c. cxlvii), s. 53, it is enacted that “ it shall 
be lawful for the conservators to grant to (he owner 
or occupier of any land fronting A immediately 
adjoining the river Thames a licence to make any 
pier, jetty, etc., immediately in front of his hind, 
A into the bed of the river, upon payment, of such 
fair be reasonable consideration as is by this Act 
directed, A under & subject to such other con- 
ditions A restrictions as the conservators shall 
think fit to impose ” ; & by s. 1 79 it is enacted that 
“ none of the powers by this Act conferred, or 
anything in this Act contained, shall extend to 
take away, alter, or abridge any right, claim, 
privilege, franchise, exemption, or immunity' to 
which any owners or occupiers of any lands, tene- 
ments, or hereditament s oil the banks of the river, 
etc. are now by law entitled, nor to take away or 
abridge any legal right of ferry, but t he same shall 
remain A continue* in full force Ac effect as if this 
Act had never been made 1 ’ :~—Jleld : it was com- 
petent to the conservators under this Act to grant 
to the owners of a wharf a licence for the pro- 
jection of a jetty or landing stage into the bed of 
the river in front of their premises, although such 
erection might in some degree obstruct the enjoy- 
ment by the adjoining owners of the free navigation 
of the river, such right of enjoyment by them in 
common with the rest of the public, not being a 
right contemplated by tlio saving clause.-— 
Kearns v. Cokdwainkks’ Co. (1859), 0 C. B. N. 8. 
388 ; 28 JL. J. V. P. 285 ; 33 JL. T. O. N. 271 ; 23 
d. P. 760 ; 5 Jur. N. 8. 1216 ; 141 E. K. 508. 

Annotation n .*— Apld. A.-O. t\ ThamoH Uonscrvat ors 0802). 

I Hein. He M. 1. Expld. Lyon v. Fishmongers Lo. (lb<0). 

1 App. Caft. 062. 

919. Erection of piers — Interference with public 
right of navigation.] — A.-G. v. Thames Con- 
servators, Thornton v. 8ame, City of London 
Brewery v. Same, Clotiiwoiikeks’ Co. v. Same, 
No. 912, ante. 


920. Interference with right of access to 
private wharf.] — A.-G. v. Thames Conservators, 
Thornton v. Same, City of London Brewery v. 
Same, Cloth workers* Co. v . Same, No. 912, 
ante. 

921. Projecting pile — Liability for damage to 

steamboat.] — Pltfs.’ steamer, while navigating 
the river Thames near Kew Bridge, was damaged 
by a baulk of timber which had been at one time 
apparently used as a pile, & which was afterwards 
found to have its blund end stuck in the bed of 
the river & its pointed end slanting upwards & 
only a few inches below the surface of the water : — 
Held : upon the facts, assuming that a duty lay 
upon the Thames Conservators to keep the river 
Thames free from obstructions to navigation, there 
was no evidence that the conservators had been 
guilty of any neglect of such duty causing the 
damage to pltf.’s steamer. — Queens of the River 
8.8. Co., Ltd. v. Easton, Girij & Co. & Thames 
Conservators (1907), 96 L. T. 901 ; 23 T. L. R. 
478 ; 12 Com. Cas. 278 ; 10 Asp. M. L. C. 542, 
C. A. 

Wreck — Expenses of raising.] — See Sect. 3, sub- 
sect. 3, D. (b), post. 

(c) As to Dredging. 

922. Right to dredge — Whether limited to main- 
tenance & improvement of navigation.] — Goolden 
v. Thames River Conservators (1889), 5 T. L. R. 
469, C. A. 

Annotation .*— Reid. Thames OonservatorB t\ Sinoed, Dear, 

[ 1897 ] 2 Q. H. 331. 

923. .] — Thames Conservancy Act, 

1894 (c. clxxxvii), s. 87, makes it unlawful for any 
person other than the conservators, their agents, 
etc., to dredge or raise any gravel, sand, ballast, 
or other substance from “ the bed of the Thames ” 
except with the licence of the conservators 
Held : the expression “ bed of the Thames ” 
in the sect., as applied to the tidal portion of 
the river, meant the soil between the ordinary 
high water mark on one side & the ordinary 
liigh water mark on the other side ; be the right 
of the owner of the soil to take gravel, etc., between 
high be low water mark was not preserved by 
sect. 238 of the Act. Semble : the conservators 
can only exercise their powers of dredging & grant- 
ing licences for dredging for the purposes of the 
Act, /.r., for the maintenance <& improvement of 
the navigation. — Thames Conservators v. Smeed, 
Dean & Co., [1897) 2 Q. B. 334 ; 66 L. J. Q. B. 
716 ; 77 L. T. 325 ; 61 J. P. 612 ; 45 W. R. 691 ; 
13 T. L. R. 524 ; 41 Sol. Jo. 675, C. A. 

924 . Subject to rights of owner of tunnel 

under river — Injunction.] — The Conservators of 
the Thames, in whom the rights of the Crown in 
the soil of the Thames are vested, & who have 
statutory powers to dredge the Thames, be to alter, 
deepen, restrict, enlarge be improve its bed & 
channel, proposed to dredge the river in a manner 
likely to endanger the Thames tunnel, a work 
constructed under the river by statutory authority : 
— Held : the conservators must exercise tlieir 
rights subject to the statutory rights of the owners 
of the tunnel, & must be restrained by injunction 
from carrying out any dredging works likely to 
endanger the tunnel. — East London Ry. Co. v. 
Thames River Conservators (1904), 90 L. T. 
347 ; 68 J. P. 302 ; 20 T. L. R. 378. 

Annotation: — lllciltd. Fowkc v. Bcrington, [1914] 2 Oil. 308. 

925. Right to grant licences to dredge — For 
purposes of Act.] — Thames Conservators v . 
Smeed, Dean & Co., No. 923, ante. 

926 . & sell soil raised.] — The Thames 

Conservators have no power under Thames Con- 

I 2 
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Sect . 2. — The Thames: Sub-sect . 1, B. (c) ; sub - 
sect. 2, A., B., C . D . (a), ( b ), (c), (d) <£; (e).] 

servancy Act, 1894 (c. clxxxvii) to grant a licence 
to dredge the upper Thames upon the terms that 
the licencee may sell the soil so raised for his own 
benefit. — Palmer v. Thames Conservators, 
[1902] 1 Ch. 103 ; 71 L. J. Ch. 212 ; 85 L. T. 537 ; 
00 J. P. 55 ; 18 T. L. R. 88 ; 46 Sol. Jo. 84. 


Sub-sect. 2. — The Port of London. 

A . In General . 

927. Duty of corporation to maintain tug — 
Construction of local Act.] — Mersey S.S. Co., 
Ltd. v . London Corpn. (1898), 14 T. L. R. 197, 
C. A. 

B. The Port of London Authonly. 

See Port of London (Consolidation) Act, 1920 
(c. elxxiii). 

Powers & provisions relating to the Thames.] — 

See Port of London (Consolidation) Act, 1920 
(c. elxxiii), ss. 197-377. 

928. Construction of works — Necessity for 
licence — Construction of sewage works under 
Metropolis Management Acts.] — By Metropolis 
Management Act, 1855 (c. 120), s. 135, the Metro- 
politan Board of Works, to whose powers A 
obligations the London County Council have now 
succeeded, were required to make such sewers 
as they might think necessary for in-eventing all 
or any part of the sewage of the Metropolis from 
flowing or passing into the river Thames in or near 
the Metropolis & to cause such sewers A works 
to be completed on or before Dec. 31, 1800, A 
also to make all such other sewers A works A such 
diversions or alterations of any existing sewers or 
works vested in them under that Act as they 
might from time to time think necessary for the 
effectual sewerage A drainage of the metropolis. 

By Metropolis Management Amendment Act, 


929. Wharf.] — Owners of land 

adjoining the Thames having applied for per- 
mission to construct a deep water wharf A other 
extensive works, the Port authority in Nov. 1917, 
decided to refuse the application on the ground 
that the accommodation applied for was of the 
character of that which Parliament had charged 
the authority with the duty of providing. In 
Sept. 1918, applets, applied for, A later obtained, 
a rule nisi for a mandamus commanding the 
authority to consider A exercise their discretion 
according to law upon the application, insisting 
that they had not done so: — Held: (1) on the 
facts there had been no refusal by the Port 
authority to consider A exercise their discretion 
according to law ; (2) the Port authority, in view 
of their position, powers, A duties, were warranted 
in adopting a general policy in granting licences 
under Thames Conservancy Act, 1894 (c. clxxxvii), 
s. 109 ; (3) if the decision of the Port authority 
amounted to a refusal to exercise their discretion 
according to law, an appeal to the Board of Trade 
under Port of London Act, 1908 (c. 68), s. 7 (2), 
assuming it to lie, was as convenient, beneficial, 
A effectual a remedy as that by way of mandamus . 
— R. v. Port of London Authority, Ex p. 
Kynoch, Ltd., [1919] 1 K. B. 176 ; 88 L. J. K. B. 
553 ; 120 L. T. 177 ; 83 J. P. 41 ; 35 T. L. R. 103 ; 
16 L. G. R. 937, C. A. 

Annotation: — (.'morally, Mentd. H. i\ Marshland, Smceth & 

Fen District Comrs., [1920] 1 K. B. 155. 

930 . Discretion as to grant.] — R. 

v. Port of London Authority, Ex p . Kynoch, 
Ltd., No. 929, ante. 

931. Refusal to grant — Grounds for 

refusal.] — R. v. Port of London Authority, 
Ex p. Kynoch, Ltd., No. 929, ante. 

932 . Appeal.] — R. v. Port of 

London Authority, Ex p. Kynoch, Ltd., No. 
929, ante. 

.] — See Port of London (Consolidation) 

Act, 1920 (c. elxxiii), ss. 243-256. 


1858 (c. 104), s. 25, “ In order to preserve the 
navigation of the river Thames, the plans of any 
w T ork to be constructed under the authority of 
this Act upon the banks, bed, or shore of the 
river Thames, which may interfere with the free 
navigation of the river, shall be approved by the 
conservators of the river Thames in writing 
signed by their secretary, before such works are 
commenced, certifying that the works according 
to such plans will not interfere with the navigation 
of the river Thames ” : — Held : sect. 28 of the 
Act of 1858 was a subsisting enactment, therefore 
the London County Council were entitled by 
virtue of the Acts of 1855 A 1858 to construct 
works in, over, or under the bed of the river 
Thames, A the Port of London Authority, who 
had succeeded to the powers A obligations of the 
conservators of the river Thames, were bound to 
consider, pursuant to s. 28 of the Act of 1858, any 
plans of works which might be submitted to them 
by the London County Council, A if they were 
of opinion that such works or any of them would 
not interfere with the navigation of the river 
Thames to approve the plans for the same A give 
their certificate accordingly, A that as to any 
works the plans of which might have been so 
approved, A as to which the certificates above 
mentioned had been given the London County 
Council were not bound to obtain any further 
licence from the Port of London Authority. — 
London County Council v. Port of London 
Authority, [1914] 2 Ch. 362 ; 84 L. J. Ch. 20 ; 
30 T. L. R. 406 ; 12 L. G. R. Oil. 


C. Regulation of Craft. 

Registration — Necessity for.] — See, note, Port of 
London (Consolidation) Act, 1920 (c. elxxiii), 
ss. 347-304. 

933. What vessels must be registered.] — 

A sailing barge is within the words “ all lighters, 
barges, A other like craft ” in Port of London 
Act, 1908 (c. 68), s. 11 (2) ( / ) (i), A is accordingly 
prohibited from navigating either wholly or 
partly within the limits of that Act, unless she has 
been registered by the Port of London Authority. 
— Smked, Dean A Co. v. Port of London 
Authority, [1913] 1 K. B. 226 ; 82 L. J. K. B. 
323 ; 108 L. T. 171 ; 29 T. L. R. 122 ; 57 Sol. Jo. 
172 ; 12 Asp. M. L. C. 297, C. A. 

.] — See , now , Port of London (Con- 
solidation) Act, 1920 (c. elxxiii), s. 197. 

934. Overcrowding passenger boat — Meaning of 
passengers — Conveyance of workpeople by owner 
of boat.l — Tadhunter v. Buckley, No. 937, 
post. 

> f now, Port of London (Consolida- 
tion) Act, 1920 (c. elxxiii), ss. 329-330. 

Z>. Watermen and Lightermen. 

(a) In General . 

See Watermen A Lightermen Amendment Act, 
1859 (c. cxxxiii) ; Port of London (Consolidation) 
Act, 1920 (c. elxxiii), ss. 315-364. 

935. Negligent navigation by qualified persons — 
Liability of owner of barge.] — By 7 & 8 Geo. 4, 
c. lxxv, for regulating watermen A lightermen on 
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the Thames, A the bye-laws ordained in pursuance 
thereof, no one besides freemen, or apprentices to 
freemen or to widows of freemen, of the Watermen 
A Lightermen’s Company, with certain exceptions 
not material, may navigate craft on the river for 
hire within the limits of the Act, under a penalty ; 
but any persons may keep A use craft for carrying 
their own goods by their servants, being such 
freemen or apprentices ; A on board of every 
barge, etc., there must be at least one able A 
skilful man authorised bylaw to navigate. There 
are about six thousand freemen A apprentices. 
The owner of a barge hired two qualified persons 
to navigate it within the limits ; A, by their 
negligent management of the barge, another vessel 
was injured : — Held : the owner of the barge was 
liable to a civil action for the mischief, A it made 
no difference whether the navigators were hired 
for the job or bv time. — Martin v. Temperley 
(1843), 4 Q. B. *298 ; 3 Gal. A Dav. 497 ; 12 
L. J. Q. B. 129 ; 11 L. T. 159 ; 7 J. P. 145 ; 7 
Jur. 150; 114 E. 11. 912. 

Annotations : — Mentd. The Eden (1840), 2 Wm. Rob. 4 42 ; 

Wilmerson r. Lynn & Hamburpr *S.S. Co. (1913), 109 L. T. 

53 ; Turnbull v. Wloland (1916), 33 T. L. It. 143. 

(b) Qualification. 

See , vow, Port of London (Consolidation) Act, 
1920 (c. clxxiii), ss. 315-340. 

936. Licence — Grant — Whether certiorari lies.] 

— Certiorari will not- lit 4 to remove an order, made 
by the Court of the Company of Watermen A 
Lightermen of the Biver Thames under Water- 
men’s & Lightermen’s Amendment Act, 1859 
(c. cxxxiii), s. 50, granting a licence to act as a 
waterman or lighterman within the limits of the 
Act. — B. v. W atermen's Co., [1S97| 1 Q. B. 059 ; 
sub nom. B. v. Lucky, Ex ]). Gosling, 00 L. J. Q. B. 
308, 1). C. 

937. Navigating for hire or gain — What amounts 
to— Conveyance of workpeople by owner of boat.] — 

22 A 23 Viet. c. cxxxiii, imposes a penalty upon any 
person, not being a freeman, etc., who shall 
navigate* any boat, etc., within the limits men- 
tioned, for hire or gain, A also for carrying in any 
passenger boat a greater number of passengers 
than such passenger boat is calculated to carry : — 
Held : the Act- does not apply to the ease of a 
person conveying for his own purposes his servants 
or workpeople, A not making any charge for such 
conveyance. — -T adii enter v. Buckley (1802), 

1 New Hep. 22 ; 7 k T. 273 ; 27 J. P. 80. 

Annotation : — Consd. Skit troll r. Showell (1889), 59 L. J. 

M. C. 26. 

938. .] — Applt.., who was not a 

freeman of the Company of Watermen and Lighter- 
men of the liiver Thames, was convicted of an 
offence under Watermen A Lightermen Amend- 
ment Act, 1859 (c. cxxxiii), s. 54. Applt., who 
w r as engaged as a labourer at a wharf at weekly 
wages, by the orders of his employers rowed a 
number of labourers in one of bis employers’ boats 
to a ship lying in the river wit hin the limits defined 
by the Act. He received no separate reward or 
payment for so doing : — Held : the* comiction was 
wrong. — Sktttrell v. Shcvwell (1889), 59 L. J. 
M. C. 26 ; 61 L. T. 874 ; 54 J. P. 325 ; sub nom. 
Si i dwell v. Sktttrell, 6 T. L. R. 120, I). C. 

( c ) Apprentices. 

See , now , Port of London (Consolidation) Act, 
1920 (c. clxiii), ss. 340-342. 

939. Effect of apprenticeship.] — A person who 
is duly bound as an apprentice to a freeman of the 
Watermen’s co. or to a registered barge owner, in 
pursuance of the Watermen’s A Lightermen’s Act, 


1859 (c. cxxxiii) is immediately from the com- 
mencement of his apprenticeship a qualified 
apprentice within the meaning of s. 54 of that Act, 
& entitled as such to act as an assistant lighterman 
within the limits of the Act, A is also a sufficient 
second hand to assist in the navigation of a craft 
of above 50 tons burden to satisfy the require- 
ments of bye-law 16 of the Thames Conservancy 
Bye-laws, 1872. — Gosling v. Newton, Gosling 
v. Eagers, L1895] 1 Q. B. 793 ; 64 L. J. M. C. 160 ; 
72 L. T. 500 ; 59 J. P. 406 ; 43 W. B. 559 ; 7 
Asp. M. L. C. 587 ; 18 Cox, C. C. 135 ; 15 It. 395 ; 
sub nom. It. v. Newton, Gosling v. Eagers, 39 
Sol. Jo. 383, D. C. 

Annotation : — Reid. Gardner, Lockett & Hinton r. Doe, 

Duck v. Smith, Keen v. Adama, [1906] 2 K. Jb 171. 

See, now , Port of London (Consolidation) Act, 
1020 (c. clxiii), s. 315. 

940. Whether personal employment by master 
necessary — Temporary employment with other 
qualified master.] — When a person qualified to 
take apprentices under the Wateimen A Lighter- 
men’s Act, 1859 (c. cxxxiii), has no employment 
for the time being for his apprentices, he may 
find temporary employment for his apprentices 
with another person so qualified. — Smith v. 
Francis (1891), 55 J P. 407, I). C. 

Annotation : — Reid. Tl. v Luccy, Ex p. Gosling (1897), 66 

L. J. Q. B. 308. 

(d) Navigation in Charge of Lighterman. 

See, note. Port of l^ondon (Consolidation) Act, 
1920 (c. clxxiii), s. 326. 

941. Meaning of “ navigated 99 — Barges towed 
by steam tug.] — Thames Watermen A Lightermen 
Act, 1859 (c. cxxxiii), s. 66, provides that no barge 
shall be “ worked or navigated ” unless “ in charge 
of ” a licenced lighterman : — Held : barges being 
tow r ed by a steam tug were being “ worked or 
navigated,” A, in order to comply with the Act, 
each of such barges must have a licenced lighter- 
man on board. — Elmore v. Hunter (1877), 3 
C. P. 1). 116 ; 47 L. J. M. C. 8 ; 38 L. T. 179 ; 42 
J. P. 232 ; 3 Asp. M. L. C. 555, D. C. 

Annotations : — Consd. Kcnnaird r. Cory, [1898] 2 Q. B. 578. 

Reid. Holies v. Newell (1890). 25 Q. B. D. 335. 

.] — Compare No. 948, post. 

Validity of bye-laws .] — See Nos. 942-944, post. 

Construction of bye-laws .] — See Nos. 945-949, 
post. 

( e ) Bye-Laws. 

942. Validity of bye-laws — Duty to keep look- 
out.] — Bye-law 99 made under the provisions of 
the Watermen’s A Lightermen’s Amendment Act, 
1859 (c. cxxxiii), which requires the master or 
other person having the command or management- 
of any steamboat navigated on the river Thames 
to cause a proper look-out to be kept from the bow 
of such steamboat, is not inconsistent with or 
repealed by bye-law T 36 made under the provisions 
of Thames Conservancy Act, 1864 (e. 113), which 
requires the mast er of every steam vessel navigating 
the river to cause a proper look-out to be kept from 
the steam- vessel during the whole time it is under 
way. Where, therefore, no look-out w^as, in fact, 
kept from the bow, A the captain was summoned 
A fined under the former bye-law: — Held: the 
conviction was right. — Gosling v. Green, [1893] 

1 Q. B. 109 ; 67 L. T. 853 ; 57 J. P. 87 ; 41 W. B. 
141 ; 9 T. L. B. 49 ; 7 Asp. M. L. C. 248 ; 5 R. 91 ; 
sub nom. Green v. Gosling, 62 L. J. M. C. 45, D. C. 

943. Lighterman on steamboat engaged In 

towing.] — By Watermen’s A lightermen’s Amend- 
ment Act, 1859 (c. cxxxiii), s. 80, power is given to 
the Ct. of the Watermen’s Co. to make bye-law r s 
for the government of the co., for the government 
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Sect. 2. — The Thames : Sub-sect. 2, I), (e) ; sub- 
s cct. 3. Sect. 3 : Sub-sect. 1.] 

A regulation of lightermen & watermen, A for 
carrying into effect the purposes of the Act A 
the several powers A authorities thereby vested 
in the co. 

By s. 60 of the Act, no barge, lighter, boat, or 
other like craft for the carrying of goods, wares, 
or merchandise is to be worked or navigated 
within the limits of the Act, unless there be in 
charge of such craft a licenced lighterman or 
qualified apprent ice, under a penalty not exceeding 
£5. 

By bye-law 00 of the Watermen’s Co., made 
under the above Act, “ Every steamboat navigated 
on the river within the limits of this Act in the 
towing of barges, lighters, vessels, or craft shall 
have one licenced waterman on board such 
steamboat for the purpose of assisting in the 
management, A navigation thereof, A if any 
such steamboat shall be navigat ed in contravention 
of this sect, the owner thereof, or the master in 
charge of the same, shall incur a penalty not 
exceeding 40.*?.” : — Held : the bye-law was not a 
bye-law made for carrying into effect the purposes 
of the Act, & was not authorised by the provisions 
of sect. 66 of the Act, A it was therefore ultra vires 
A bad. — Kennaird v. Cory A Son, [1898] 2 Q. B. 
578 ; 67 E. .T. Q. B. 809 : 78 E. T. 810 ; 47 W. It. 
20 ; 14 T. E. It. 499 ; 42 Sol. Jo. 655 ; 19 Cox, 
C. C. 145 ; sub nom. Kinnaird v. Cory A Son, 62 
J. P. 580, 1). C. 

944 . Additional lighterman on craft of 

specified tonnage.] — Gardner, Eocket A Hinton, 
Etd. r. Doe, Buck v. Smith, Keen r. Adams, 
No. 949, post. 

945. Construction of bye-laws — Additional 
lighterman on craft of specified tonnage — Com- 
petent man.] — Under the Thames Conservancy A 
Watermen’s Acts, A byelaws thereunder, if a barge 
under way exceeds fifty tons, there must be two 
qualified iicenced lightermen on board, A one is 
not sufficient, though assisted by another un- 
qualified man.- Perkins r. Gingell (1885), 50 
J. P. 277 ; 2 T. E. B, 39, I). C. 

A mutt at ions • — Apld. Goldsmith r. Slattery (181)0), 63 L. T. 

273 ; Gardner, Locket N Hinton r. Doc, Huck v. Smith, 

Keen v. Adams, 11006] 2 K. B. 171. Refd. Gosling v. 

Newton, Gosling r. Eagers, [18051 1 Q. B. 703. 

940. .] — Goldsmith v. Slat- 

tery, No. 911, ante. 

947. Fully qualified.] 

Gardner, Eocket A Hjnton, Ltd. v. Doe, Buck 
v. Smith, Keen v. Adams, No. 949, post. 

948. “ Navigating "■ — Towing barges into 

dock.] — Bye-law 59 of the bye-laws made under 
the Watermen’s A Lightermen's Amendment 
Act, 1859 (c. cxxxiii), provides that, “ if 

any person when in charge of A navigating any 
steamboat on the river ” Thames, within certain 
prescribed limits, “ shall at the same time 
tow more than six barges . . . exceeding ten tons 
each, attached thereto . . . the person in charge 
of or navigating the same shall incur a penalty.” 
Applt., the master in charge of a steam tug, having 
been charged under the above bye-law, it appeared 
that he had collected thirty-one barges exceed- 
ing ten tons each at a point on the river 
within the prescribed limits immediately adjoin- 
ing the entrance to a dock, made them up into 
a line four abreast extending along the shore 
from the Dolphin at the dock entrance, A towed 
them all at the same time from the point where they 
were so lying into the dock : — Held : he was not 
liable, inasmuch as in so towing the barges into 
the dock he was not navigating his tug on the river 


within the meaning of the bye-law. — Rolles v. 
Newell (1890), 25 Q. B. D. 335 ; 59 E. J. Q. B. 
423 ; 63 L. T. 384 ; 55 J. P. 70 ; 39 W. R. 90 ; 
6 Asp. M. L. C. 563, D. C. 

Annotations : — Consd. Kennaird v. Cory, [1808] 2 Q. B. 678. 

Apld. Gardner, Locket & Hinton v. Doc, Buck v. Smith. 

Keen r. Adams, [1906] 2 K. B. 171. 

.] — Compare No. 941, ante. 

949. Lighter carried up river out of 

control.] — (1) Bye-law 27 of the Thames Con- 
servancy Bye-laws, 1898, made under the powers 
conferred by Thames Conservancy * Act, 1894 
(e. clxxxvii), s. 191, provides that : “ Any lighter 

navigating the river shall when under way have 
at least one competent man constantly on board for 
the navigation A management thereof, A all 
such craft exceeding 50 tons, but of not more 
than 150 tons burthen, shall when under way 
have one man in addition on board to assist in 
the navigation A management of the same : — 
Held : the bye-law was not ultra vires, A both 
men required by the bye-law must be lightermen 
or watermen licenced by the Watermen’s Co., 
or apprentices duly qualified. 

(2) Three lighters lashed together were hauled 
out of dock into the river by means of a line 
attached to one of them, A controlled by a man 
on the dock pierhead. On getting clear of the 
dock the line was slackened, A the lighters were 
carried up by the tide as far as the line would 
allow. A man on board then by means of a staff 
or hitcher pushed the lighters along the shore till 
they reached a spot 95 yards from the dock, where 
they were made fast : — Held : the lighters had not 
been “ navigated” within Watermen’s A Lighter- 
men’s Amendment Act, 1859 (e. cxxxiii), s. 66. 

(3) A lighter, with a licenced lighterman on 
hoard, was drawn out of dock by means of hydraulic 
machinery fixed at the pierhead. On gaining the 
river the lighterman cast anchor, but it failed to 
hold, A, by the combined force of the hydraulic 
machinery, the wind, A the tide, the lighter was 
taken up the river for over 500 yards. The 
lighterman then secured the lighter at some barge 
roads : — Held : the lighter was not “ navigating ” 
the river within the meaning of bye-law 27. — 
Gardner, Locket A Hinton, Ltd. v. Doe, 
Bulk v. Smith, Keen v. Adams, [1906] 2 K. B. 
171 ; 75 L. .J. K. B. 814 ; 95 L. T. 492, D. C. 


S U 11-SEC T. 3 . — O FFENC !KH . 

950. Throwing rubbish Into river — Liability of 
owner of barge— Act done by member of crew. 1 — 

By Thames Conservancy Act, 1864 (c. 113), s. 74, 
whoever throws rubbish into the river Thames 
incurs a penalty of £20 ; A where such offence is 
committed out of a vessel, the master A the owner 
shall be liable, so that the master A owner be not 
both punished in respect of the same offence. 
One of the crew of a barge, in the owner’s absence, 
threw mud into the river '.—Held : the owner was 
liable, though the act was done in his absence, 
A without his knowledge or consent. — Flowers v. 
Raine (1866), 30 3. P. 135. 

951 . Place outside jurisdiction of conser- 

vators.] — Fuller r. Payne (1887), 3 T. L. R. 
729, D. C. 

Pollution generally.] — See Part 1., Sect. 0, 

ante. 

952. Taking sand & gravel — Meaning of “ bed 99 
of river — Whether foreshore included.] — Thames 
Conservancy Act, 1894 (c. clxxxvii), s. 87, makes it 
unlawful for any person other than the Con- 
servators, their agents, etc., to dredge or raise 
sand from the bed of the Thames, except with the 
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licence of the Conservators. Applt. raised sand, 
without such licence, from a place between 
high & low water mark of the Thames, within 
the district of the Conservators. He claimed to 
take the sand under a licence from a lessee, hold- 
ing under a lease, which demised the right to 
take sand from the place in question : — Held : 
the place was part of the “ shore ” of the river, 
within the meaning of sect. 3, not of the “ bed,” 
within the meaning of sect. 87, the Act did not 
interfere with the right of the lessee to licence 
applt. to take sand, Sc applt. could not be con- 
victed of an offence against the Act. — Pearce v. 
Bunting, R. v. Wedd, Ex p. Pearce, f 1896 J 2 
Q. B. 360 ; 65 L. .T. M. C. 131 ; 60 J. P. 605 ; 12 
T. L. R. 476 ; 40 Sol. Jo. 601 ; aid) worn. Pearce v. 
Bunting, R. v. Mead, Ex p. Pearce, 75 J,. T. 
184, I). C. 

A nnotaiion Consd. River Thames Conservators v. Smecd, 

Doan, [1897] 2 Q. Ib 334. 

953, .] — Thames Conservators 

v. Smeed, Dean & (Jo., No. 923, ante. 


Sect. 3 — OBSTRUCTION. 

Sub-sect. 1. — In General. 

954 . General rule — Illegal.] — Information for 
building locks on the river Thames. 

To hinder the course of navigation is against 
Magna Oharta (Holt, J.). — R. v. Clark (1702), 
12 Mod. Hep. 615 ; 88 E. R. 1558. 

955 . Obstruction must be such at commencement.] 
— That which is not a nuisance at the time it is 
done, cannot become so by length of time. 

It was proved that the baits or heaps of stones, 
made use of in throwing Sc landing nets, had been 
used in the Tweed a time before the memory of 
man ; & although they were admitted to be 

nuisances now, yet the ct. could not presume that 
they were so at the time of the erection, but on 
the contrary, intimated an opinion, that the 
presumption ought to be, that at first they were 
not nuisances. 

The jury not finding that the baits impeded the 
navigation at the time they were made, the ct. 
suspended then judgment on a verdict for deft., 
that another bill might he preferred, if possible 
to ascertain that fact. — R. v. Bell (1822), 1 L. J. 
O. S. K. 13. 42. 

956 . Obstruction a question of fact.] — An 

encroachment on the banks of a navigable river 
is not necessarily a nuisance ; but the jury ought, 
on the facts of the case, to say whether the public 
are in any way inconvenienced ; for, if they ace 
not, then it is not a nuisance. — R. v. Shepard 
(1822), 1 E. .1. O. S. K. B. 45. 

957 . .] — ( 1 ) The obstruction of the freedom 

of passage, in a port, or a public navigable river, 
is primd facie a nuisance, A as such is properly 
the subject of indictment. 

(2) A writ ad quod damnum , Sc licence thereupon 
to erect that which causes the obstruction, will 
be no bar to such indictment ; but the jury have 
a right, notwithstanding this licence, to exercise 
their judgment in declaring whether it be a public 
nuisance. 

(3) It is a question for the jury, whether the 
general benefit to the public, Sc to trade Sc com- 
merce, arising from the erections which occasion 
the obstruction be equivalent or superior to the 
inconveniences which thereby result to the 
navigation. 


Upon the trial of an indictment for a nuisance 
in a navigable river, by erecting staiths there for 
loading ships with coals, the jury were directed by 
the learned judge to acquit defts. if they thought 
that the abridgment of the right of passage 
occasioned by these erections was for a public 
purpose, <fc produced a public benefit, & if the 
erections were in a reasonable situation, Sc a 
reasonable space was left for the j>assago °f 
vessels on the river ; & he pointed out to the jury 
that by means of the staiths coals were supplied 
at a cheaper rate, Sc in better condition, than they 
otherwise could be, which was a public benefit : — 
Held : this direction to the jury was proper. — 
R. v. Russell (1827), 0 B. <te 0. 566 ; 9 Dow. Sc 
Ry. K. B. 566 ; 4 Dow. Sc Ry. M. 0. 403 ; 5 
Jj. J. O. S. M. C. 80 ; 108 E. R. 560. 

Annotation «: — As to (2) Retd. Ti. v. Betts (1850), 10 Q. B. 
1022 ; Doe d. Keebkrinto v. East India Co. (1856), 10 Moo. 
P. C. C. 140. As to CD Dbtd. It. v. Ward (1836), 4 Ad. & El. 
384; A.-G. v. Terry (1873), 9 Cb. App. 425, n. Consd. 
Jolliffe v. Wallasey L. B. (1873), L. IL 9 C. V. 62 ; Donaby 
& Cade by Union Collieries r. Anson, [1911] 1 K. B. 171. 
Refd. D. ». Russel] (1851). 3 E. 8c B. 942. Generally, Reid. 
It. v. United Kingdom Electric Telegraph Co. (1862), 8 
.lur. N. S. 1153 ; A.-G. v. Lonsdale (1868), L. R. 7 Eq. 377. 
Mentd. Jt. v. Pease (1832), 4 IL Sc Ad. 30 ; Heginbotkam 
v. South Eastern &: Continental Steam-Packet. Co. (184 9), 
8 C. IL 337. 

953 , .] — On an indictment for a nuisance, 

it was proved on the part of the prosecution, 
that the wharf, the nuisance complained of, was 
erected over a part of the river, between high 
Sc low water mark, where boats were used before 
to pass ; Sc for deft, it was shown that the wharf 
was a convenience to the public, inasmuch as 
boats of heavy burden could come to unlade at 
the wharf, which, before the building of the wharf, 
anchored in the middle of the river ; Sc that the 
channel of the river was by this convenience kept 
clear : — Held : the question for the jury was, 
whether the wharf occasioned any hindrance to the 
navigation of the river by vessels of any description , 
Sc not whether the erecting of the wharf had caused 
a benefit to the navigation in general. — R. v, 
Randall (1842), Car. Sc M. 496. 

959. — - — .] — R. v. Betts, No. 661, ante. 

960. Whether right to obstruct acquired by 
length of time.] — If it be admitted that this is 
a public navigable river, & that all His Majesty’s 
subjects had a right to navigate it, an obstruction 
to such navigation for a period of twenty years 
would not have the effect of preventing His 
Majesty’s subjects from using it as such (Abbott, 
C.J.). — Vooght v. Winch (1819), 2 B. & Aid. 662 ; 
106 E. R. 507. 

Annotations : — Refd. Chad v. Tilsed (1821), 2 Brod. & Bing. 
403 ; It. v. Montague (1825), 4 B. Sc C. 598. Mentd. 
Stafford v. Clark (1824), 2 Bing. 37 7 ; Doe v. Huddart 
(1835), 2 Or. M. & It. 316 ; Carpenter i>. Bullor (1841), 8 
M. Sc W. 209 ; Todd v. Stowart, Kmby & Hastings (1845), 
14 L. ,T. Q. B. 1 50 ; Waters v. Waters (1848), 2 Dc G. Sc Sm. 
591 ; Young v. Raincoek (1849), 7 G. B. 310 ; Wilkinson 
v, Kirby (1854), 2 O. L. R. 1387 ; Foversham v. Emerson 
(1855), 11 Excli. 385 ; Cammell v. Sewell (1860), 5 H. Sc N. 
728 ; Campbell v. Loader (1865), 11 Jur. N. S. 286 : Free- 
man v. Tottenham & Hampstead Junction Ry. (1865), 11 
L. T. 702. 

Particular instances .] — See Sub-sect. 3, post. 

961. Power of Conservators to authorise ob- 
struction.] — A corpn. being the Conservators of a 
river, Sc owners of the soil between high Sc low 
water mark, cannot authorise a lessee to erect a 
wharf there, which produces inconvenience to the 
public in the use of the river for the purposes of 
navigation. — R. v. Grosvenor (Lord) (1819), 2 
Stark, 511. 

A nnotaiion .—Refd. R. r. Ward (1836), 4 Ad. & El. 384. 

— Kennedy v. The Surrey <B. C.) 
(1905), 10 Exch. O. R. 29 ; 2 W. L. R. 
550 ; 11 B, C. IL 499 — CAN. 


PART V. SECT. 3, SUB-SECT. 1. 

954 i. General rule — 


Nothing short of legislative sanction can 
take from anything which hinders navi- 
gation the character of a nuisance. 
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Sect. 3. — Obstruction : Sub-sects . 1, 2, (Sc 3, A.] 


962. Effect of encroachment being for public 
benefit — Erection in reasonable manner.] — B. v. 

Russell, No. 957, ante. 

963 . .] — R. v. Ward, No. 977, post. 

964. .] — R. v. Randall, No. 958, ante. 

965. Damages — Special damages.] — Where 
pltf. declared that before A at the time of com- 
mitting the grievance, he was navigating his 
barges laden with goods along a public navigable 
creek, A that deft, wrongfully moored a barge 
across, A kept same so moored, from thence 
hitherto, A thereby obstructed the public navigable 
creek, A prevented pltf. from navigating his 
barges so laden, per quod pltf. was obliged to 
convey his goods a great distance over land, A 
was put to trouble A expense in the carriage of 
his goods over land : — Held : this was such a 
special damage for which an action upon the case 
would lie. — Rose v. Miles (1815), 4 M. A 8. 101 ; 
105 E. R. 773. 


A nnotations • — Apld. Grossly r. Codling: (1824). 2 Ring. 2 : 

Wilkes v. Hungerford Market Co. (1835). 2 Ring. N. C. 

281 ; Rose v. Groves (1843), 1 Dow. A L. 01 ; Lyon v. 

Fishmongers' Co. A Thames Conservators (1 874), 44 L. J. 

Ch. 408. Refd. U. r. Montague (1823), 4 R. A C. 598 ; 

Picket r. Met. Rv. (1805), 5 13. A S. 150 ; Anglo -Algerian 

8.S. Co. v. Houlder Line, [1908J 1 K. R. 059. Mentd. 

Buccleugh A Queensberry r. Metropolitan Hoard of Works 

(1808), 18 L. T. 906. 

966. Cost of removing obstruction.] 

A ketch belonging to defts. sank, owing to their 
negligence, in the river Dee, of which first pltfs. 
were the Conservators, A thereby obstructed the 
navigation of the river A second pltfs. * wharf A 
the approaches thereto. Immediately after the 
sinking of the ketch, A before any expenses were 
incurred in removing her, defts. abandoned her. 
Pltfs. jointly incurred expenses in removing the 
obstruction, A sued to recover the amount from 
defts. — Held : (1) the ketch having sunk through 
the negligence of defts., they became liable at 
common law for the damage caused by the obstruc- 
tion to the navigation of the river & the blocking 
of the approach to second pltfs.’ wharf A they 
could not escape liability for that damage by 
abandoning the wreck ; (2) the damages recover- 
able were the reasonable cost of removing the 
obstruction. — Dee Conservancy Board v. 
McConnell, [1928] 2 K. B. 159 ; 97 L. J. K. B. 
487 ; 138 L. T. 656 ; 92 J. P. 54 ; 26 L. G. R. 204 ; 
17 Asp. M. L. C. 433, C. A. 


Sub-sect. 2. — Statutory Authority to 

Obstruct. 

967. Right to obstruct — Construction of rail- 
way.] — In an action on the case by the owner of 
vessels navigating the river Ouse, against a 


railway eo., the declaration charged defts. with 
filling up A obstructing a part of the bed of that 
river, penning back the water, & preventing it 
from flowing in its accustomed channel A course in 
so ample a manner as it otherwise would have 
done, A preventing pltf. from passing along A 
navigating that part of the river. Plea, that 
defts. had done the things complained of undor the 
special Act, A under Lands Clauses Act, 1845 
(c. 39), A the Railways Clauses Act, 1845 (c. 20) ; 
that plans A books of reference were deposited 
with the clerk of the peace ; that the part of the 
bed of the river which was obstructed was among 
the lands delineated in the plans A described in 
the books of reference ; A that defts. did, for the 
purpose of making A constructing the railway 
in the Act, A under A by virtue of the powers A 
provisions mentioned in the Act A Acts therewith 
incorporated, A not otherwise, enter upon same 
part of the bed of the river, & make A construct 
part of the railway thereon, same being necessary 
for the purpose of making the railway. Replica- 
tion dc injur id : — Held: the first Clause of 
Sect. 16 of Railways Clauses Consolidation Act, 
1845 (c. 20), includes navigable rivers as well as 
rivers not navigable, A defts. were authorised by 
it to construct their railway upon the bed of the 
navigable pail/ of the river. — Abraham v. Great 
Northern Ry. Co. (1851), 16 Q. B. 586 ; 20 
L. J. Q. B. 322 ; 17 L. T. O. S. 16 ; 15 Jur. 855 ; 
117 E. R. 1004. 

Railway bridges.] — See Railways, 

Vol. XXXVJ1!., pp. 274, 275, Nos. 138-143. 

968. Liability for obstruction — Improper exer- 
cise of powers — Absence of necessary consent.] — 

The Metropolitan Board of Works have no power 
under Metropolis Local Management Act, 1855 
(c. 120), s. 135, to erect any works on the bed or 
soil of the Thames, without first obtaining the 
consent of the Admlty., pursuant to Metropolitan 
Management Act, 1858 (c. 104), s. 27, A of the 
conservators of the river, pursuant to sect. 28 : 
& they are liable to an action at the suit of the 
owner of a vessel which sustained damage from 
grounding upon a pile negligently placed on the 
foreshore by a contractor employed by them.- - 
Bkownlow u. Metropolitan Board of Works 
A Aird (1861), 16 C. B. N. S. 516 ; 4 New Rep. 
173 ; 33 L. J. C. P. 233 ; 12 W. R. 871 ; 143 E. B. 
1241, Ex. Ch. 

Annotations : — Consd. L. C. C. r. Port of London Authority, 

[19J4I 2 Gii. 302. Refd. Goo r. Wise (1804), 5 R. A' S. 

4 10 ; McrHcy Docks Trustees r. Gibbs (1800), L. L\ ] H. L. 

93. 

969. Negligence — Insufficient buoy- 
ing of anchor.] — Defts., a local board of health, 
were the proprietors of a ferry between Liverpool 
A New Brighton, which was worked by steam 
boats ; A the convenience for landing at New 
Brighton, being insufficient, a local Act, passed in 


963 i. Effect of encroachment being for 
public benefit.) — In an action for 
obstructing a river by erecting a mill* 
darn, it la not a proper question for 
the Jury whether the benefit derived 
by tho public from the mill is sufficient 
to outweigh the inconveniences occa- 
sioned by tho dam. — Howe v. Trrus 
(1849), 6 N. B. H. (1 All.) 326.—CAN. 

963 li. . ] — Pltf. occupied land at 

the head of a lake, which was a 
navigable tidal sheet of water, having 
an outlet into the ocean. Defts., in 
accordance with a contract with the 
rorincial govt., constructed a new 
ridge at this outlet, which lessened 
the size of the passage & impeded the 
use of the lake by vessels, although 
the highway could thereafter be more 
beneficially used by the general 
public ; — Held: tho latter circum- 


stance should not be considered where 
individuals lost, the benefits of naviga- 
tion, & especially where a particular 
injury was caused by the change. — 
MvnF.it v. Gmhh, Myrrh v. McDonald 
(1884), 40 N. S. li. 1.— -CAN. 

b. /tight to obstruct — Lessee of 
water lots.} — W. was lessee of water 
Jots held under Grown patent, granted 
in 1840, the lease being given by autho- 
rity of the patent, & public statutes 
respecting the construction of tho 
csplanado in T., which formed the 
boundary of said water lots : — Held : 
such lease gave to \V. a right to build 
as he chow*, on the lots, subject to any 
regulations which the city bad power 
to impose, A in doing so to interfero 
with tho right of the public to navigate 
the water. — London & Canadian 
Loan & Agency Co. v. Warin (1880), 


l i S. C. It. 232.— CAN. 

c. Power of Dominion Purl lament to 
authorise obstruction.]— The Dominion 
parliament, lias power to declare what 
shall be deemeu an interference with 
navigation A to require its sanction 
to any work In navigable waters. — 
lie J riRjspifTioN ovkr Provincial 
Fisheries (1890), 20 S. C. K. 444.— 
CAN. 

Obstruction of floating timber .] — 
See Part V., Sect. 1, sub-sect. 3, F. 

PART V. SECT. 3, SUB-SECT. 2. 

d. Eight to oftstruct.]— field : after 
1H Viet. e. 170, pltf. could not maintain 
an action against defts. for unlawfully 
A wrongfully erecting a bridge across 
the Twenty Mile Creek, A impeding 
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1864, empowered defts. by sect. 7, to make “ in 
the line, A according to the levels defined in the 
deposited plans,” A “ upon the lands delineated in 
the plans . . . the following works ; that is to 
say, a pier or landing stage at New Brighton . . . 
together with all such jetties, esplanades, landing- 
places, toll-gates or bars, A other works or con- 
veniences in connection therewith,” as defts. 
should from time to time think fit. The Act also, 
by sect. 8 required that, previously to commencing 
the pier or landing stage, defts. should deposit, 
at the Admlty. Office, plans “ of the pier or landing 
stage, A works connected therewith,” for approval, 
A that ‘ ‘ such pier or landing stage A works should 
be constructed only in accordance with such 
approval.” The Act, the objects of which, as shown 
by its recital, required the provisions of Public 
Health Act, 1848 (c. 03), for their performance, by 
sect. 2 enacted that it should be executed by defts., 

“ subject to the powers A p revisions of Public 
Health Act, 1848 (c. 62).” Defts. accordingly 
constructed a pier A landing stage at New 
Brighton. The pier was a solid structure, which 
did not extend to the low water mark, but the 
landing stage floated on the river A was moored, 
below low water mark, by anchors fixed in the bed 
of the river, a bridge being made to connect the 
landing stage with the pier. Part of this landing 
stage was beyond the limits marked on the 
deposited plans, but it, v T ith its mooring anchors, 
received the approval of the Admlty., pursuant to 
sect. 8 of the Act. One of the mooring anchors 
to which the floating stage was attached, was 
insufficiently buoyed to indicate its position under 
the water, A thereby injured a boat of the plifs., 
which whilst lawfully navigating the river, A 
without any negligence of pltfs. struck against such 
anchor. Defts. were guilty of negligence in the 
means used to indicate the position of the anchor ; 
but, as to this, they acted in the bond fide belief 
that they were acting under the powers given 
them by their Act of 1864. in an action for the 
injury to pltfs. ’ boat: — Held: (l) the landing 
stage A works were aut horised by the Act of 1864 ; 
(2) there was a cause of action against defts. for 
negligence in insufficiently buoying the anchor, 
which caused the injury to pltfs. 5 boat. — 
r. Wat.t.asey Local Board (1872), L. P. 9 C. P. 
62 ; 42 L. J. P. 41 ; 26 L. T. 582 ; 28 J P. 40 ; 
2 Asp. M . L. (■. 146. 

Annotations : - Refd. The Harkawity, [192SJP. 199. Mentd. 

Hollo ml r. Northwich Highway Board (1 H7 6). 3 1 L. T. 137 ; 

Mower v. Levton L. B. (I ST 7), 2.> \\ . lb 4 2.1 : L. r. 

Williams (1881), 9 App. Cas. 41S; The Johannesburg. 

1 1D07J V. G.L 

970. Non-compliance with provisional 

order.] — Liverpool A North Walks K.s. To., Ltd. 
v . Mersey Trading Co., I.td., No. 762, ante. 

Compensation for obstruction.] — See Compulsory 
Purchase of Land, Yol. XL, p. 142, No. 271. 


Sub-sect. 2.— What Amounts to. 

A. In General. 

971. Any structure In bed of river.] — (1) A 

wharf owner piles into the bed of a- river, extending 
the wharf so as to occupy 2 feet out of a breadth 


of about 60 feet available for navigation: Held .* 
this was such an obstruction as would be restrained 
at the suit of a municipal corpn. empowered by 
Act of Parliament to remove obstructions. 

(2 The piles have been placed in the stream 
of a navigable river, which is so narrow that 
every foot is wanted for navigation. It is true 
there may be spots in the river where space is not 
wanted, & where that which would otherwise be 
a nuisance might not be such an obstruction of the 
highway as to make it the duty of this ct. to 
interfere ; but it appears that the space is actually 
wanted for the purposes of navigation, & in such 
a case there is no difference between a highway on 
land & a highway on w’ater. It is no answer to 
say that there is room for the ships, & that if they 
are navigated with skill A care there will be no 
obstruction. Those who use the river are entitled 
to say that they have a right to the whole of the 
space ; A ... it is not any answer that the 
obstruction only occurs at certain times of the 
tide, A that in some respects the alteration would 
be advantageous (Melltsh, L.J.). — A.-G. v. Terry 
(1874), 9 Oh. App. 422 ; 20 L. T. 215 ; 38 J. P. 
340 ; 22 W. B. 395 ; 2 Asp. M. L. C. 217, L. C. 

A L. J J . 

Annotations : — Generally, Refd. Orr Ewing v. Col fjiih enm 
(1877). 2 App. Can. 839 ; Denaby & Cadeby Main ColliericB 
r. Alison, (1911] 1 K. 4k 171. 

972. Ballast wharf.] — Durham ( Dean A 
Chapter) v. Newcastle upon Tyne Corpn. 
(1698), Colies, 18 ; 1 E. It. 159, H. L. 

973. Lock.] — It. v. Clark, No. 954, ante . 

974. Ferry rope.] — Hilton v. Scarborough 
(Lord) (1714). 2 Kq. Oas. Abr. 171 ; 22 E. It. 147. 

975. Mooring barge.]— Bose r. Miles, No. 965, 
ante. 

976. Erection for stallhs for loading vessels.] — 

B. v. Bussell. No. 957, anle. 

977. Pier.] — Indictment for a nuisance in a 
navigable river A port, by erecting a pier, which 
was an obstruction to the navigation. The jury 
found that the erection was a nuisance to the 
navigation, but that the inconvenience occasioned 
by it was more than counterbalanced by the 
advantages of it given to the public i—Jleld : the 
indictment was maintainable, A the verdict must 
be entered for the Crown. — B. v. Ward (1826). 4 
Ad. A El. 384 ; 1 Har. A W. 703 ; 6 Nev. A M. K. B. 
38 ; 5 L. J. K. B. 221 ; III E. B. 832. 

Annotations Consd. A -G. r. Terry (1873), 9 Oh. App. 
4 25, a. ; I >enabv & Cadeby Main Collieries r. Anson, 1191 1 1 
I K. B. 171. feefd. IL r. Betts (1850), 16 Q. IL 1022 ; 
A.-G. r. Lonsdale (1868), L. It. 7 Eq. 377 : Jolliffe r. 
Wallasey L. II. (1873), L. It. 9 C. 1\ G2 ; Wednesbury 
Corpn. r. Lodge Holes Colliery Co., (1907] 1 K. B. 78; 
U. r. Bartholomew’, [1908] 1 K. B. 5.VL 

978. Wharf.] — B. r. Bandall, No. 958, ante . 

979. .] — Case for negligently navigating a 

ship in t he Thames, whereby she struck A damaged 
pltf.’s wharf. Plea, among others, that the 
wharf had been made A continued by pltf., A 
projected into the navigable river beyond low 
water mark, A unlawfully obstructed the naviga- 
tion of part of the river, A the liege subjects could 
not. use that part unless the wharf were broken as 
in the declaration mentioned ; that deft, had 
occasion to pass with the vessel over that paid of the 
river, A in so passing did the damage, A that he 


the navigation, for the statuf.e expressly 
authorises such erection, A gives only a 
right to compensation for damages 
unstained. — W ismeii r. Great West- 
ern By. Co. (1859). 17 V. C. It. M0. 
—CAN. 

t. Driving in piles for bridge 

repairs. ]— Hoijtton v. Rki> IUykr 
Bridge Co. (1885), Cass. Dig. 2nd ed. 


5 C 4. —CAN. 

f. Inability for obstruction — 7m- 

? i roper exercise of pou'crs .} — 1 heron t*. 
I oi.t Timber Co. (1913), 30 O. L. It. 
209 ; 1H 1). L. It. 604 ; 5 O. \Y. N. 
57 7. — - CAN. 

tr, ,]— Sxuiuc v. Grkai 

Western By. Co. (1856), 13 U. C. It. 
376.— CAN, 


PART V. SECT. 3, SUB-SECT. 3.— A. 

978 i. Wharf.} — Scmble : where a 
small wharf, not costing more than 
$1,000, & built without the approval 
of the Governor-ln -Council, interferes 
with navigation, it becomes a nuisance, 
A may be removed & destroyed uuder 
It. S. C. 1906. c. 115, ss. 4, 5, as 
amondod by 9-10 Edw. 7, c. 4 4. — 
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Waters and Watercourses. 


Sect. 


3 . — Obstruction : Subsect. 3, A 


B. C.) 


managed his vessel with all such skill A care as would 
have been proper for the navigation had the naviga- 
tion of that part of the river not been so obstructed. 
Replication : dc injuria. At the trial this issue 
was found for deft. ; but leave was reserved to 
move to enter a verdict for pltf. All the other 
issues were found for pltf. This ct., being of 
opinion that the plea was substantially proved, 
though it appeared in evidence that the obstruc- 
tion did not extend to low water mark, directed 
the verdict on this issue to be entered for deft., 
but made absolute a rule for judgment non 
obstante veredicto , because the plea contained no 
averment that it was necessary to pass over this 
part of the river, or even that deft, could not 
conveniently navigate the river without coming 
in contact with the nuisance. — Dimes v. Petley 
(1850), 15 Q. B. 270; 19 E. .1, Q. B. 449 ; 10 
R. T. O. 8. 1 ; 14 J. P. 053 ; 14 .fur. 1132 ; 117 
K R. 402. 


Annotations : — Refd. Abraham r. fi. N. By. (I HAD, 15 Jur. 
H55 ; Dowell General Steam Navigation Co. (1K55). A 
E. N H. J 95 : Sub-Marine Telegraph Go. v. Diekson (18G4), 
1 A C. ID N. S. 7 A 9 : Wyatt r. G. AW By. (1HG5), C, B. &. S. 
709 ; Liverpool & North Wales S.S. Co. r. Mersey Trading 
Co., r 1 DOS ] 2 Ch. 400. Mentd. Bateman v. Bluek (1852), 
18 Q. B. 870; Arnold r. Holbrook (1873). L. It. 8 Q. B. 
90 : Campbell, Duv>s r. Lloyd, (1901 J 2 Ch. A 18 ; Lagan 
Navigation Co. r. Lam beg Bleaching, Dyeing & finishing 
Co., (1927] A. C. 220. 


980. Beams & spars in river.] — Bose r. 
Groves, No. 700, ante. 

981. Alteration of position of anchor.] — The 

declaration stated that defts. were possessed of a 
mooring anchor, which was kept by them fixed in 
a known part of a navigable river, covered by 
ordinary tides, that the anchor had become 
removed into, A remained in, another part of the 
river covered by ordinary tides, not indicated, 
whereof defts. had notice, A although they had the 
means A power of refixing A: securing the anchor, 
A indicating it, they neglected so to do, whereby 
pltfs.’ vessel, whilst, sailing in a part of the river 
ordinarily used by ships, ran foul of A struck 
against the anchor, A was thereby damaged, etc. ; 
— Held : had, on demurrer, for not showing that 
defts. were privy to the removal of the anchor, or 
that it was their duty to re fix it A to indicate it. — 
Hancock v. York , Newcastle A Berwick By. 
To. (1850), 10 C. B. 348 ; 11 E. T. O. S. 407 ; 138 
E. R. 110. 


982. Laying stones in bed of river — To replace 
bed washed away — Construction of local Act.] — 

By sect. 158 of a local Act if is enacted that, if 
any person shall build, erect, or place any building, 
erection, or thing within 15 feet of the centre of 
the bed of the stream of the Brun, he shall be 
summoned before justices, who may order the 
removal of the obstruction, A impose a penalty 
on the offender. In 1857, a flood, washed away 
the bed of the river, A, in 1859. resps., who had 
mills or works adjoining, A was owner of the land 
on both sides of the stream, restored the bed to its 
original level by laying large stones across, side 
by side, without any cement or other fastening : — 
Held : this was not a “ building, erection or tiling,” 
within sect. 158, A the justices were justified in 


declining to convict. — C olbran v. Barnes (1801), 

11 0. B. N. 8. 246 ; 142 E. Ii. 791. 

983. Defective camp shed.] — One who erects 
or keeps erected on the shore of a navigable river 
between high A low water mark a work for the 
more convenient use of his wharf adjoining, which 
work, either from its original defective construc- 
tion or from want of repair, presents a dangerous, 
hidden, obstruction to the navigation, is responsible 
for an injury thereby occasioned to a barge coming 
to the wharf, without any default on the part of 
the person in charge of it. 

Defts. were possessed of a wharf abutting on the 
river Thames, the soil in front of which was for 
the more convenient access thereto excavated by 
their predecessor, who placed there a camp shed, 
a structure of piles A planks to keep up the 
adjoining soil. This camp shed was originally 
improperly constructed, A was suffered to be out 
of repair. A barge of pltfs. was brought to the 
wharf for the purpose of receiving goods by means 
of the wharf crane from a schooner which was 
moored alongside A was discharging her cargo at 
the wharf, A those in cl large of her, not being aware 
of the existence or the condition of the camp 
shed, so moored the barge that, on the tide re- 
ceding, she came upon one of the piles, which 
forced a hole in her bottom, A the barge A its 
contents were damaged : — Held : t hese facts 
disclosed a duty in defts. to keep the camp shed 
in repair or give notice of the danger, A a breach 
of that- duty for which they were responsible in 
damages ; A it was immaterial whether or not 
pltfs. paid for the use of t he wharf or the crane. — 
White r. Phillips (1803), 15 C. B. N. 8. 215 ; 33 
E. J . C. P. 33 ; 9 B. T. 388 ; 10 .1 ur. N. S. 425 ; 

12 \V. R. 85 ; 1 Mar. E. V. 394 ; 143 E. U. 778. 

984. Piles.] — A.-G. v. Terry, No. 971, ante. 

985. Discharge of refuse.] — Under Harbours 
Act, 1814 (c. 159), s. 11, the offence of casting, 
throwing, emptying or unlading rubbish “ in any 
place or situation on shore where same shall be 
liable to he washed into the sea ” is complete 
without any allegation or evidence that it is done 
“ so as to tend to injure or obstruct navigation ” 
provided that the rubbish be of such a nature A 
of such a quantity that it may be washed into the 
sea. — United Alkali Co. v. Simpson, [1891] 2 
Q. B. 110 ; 03 L. ,1. M. C. 141 ; 71 E. T. 258 ; 58 
J. 1\ 007 : 42 W. R. 509 ; 10 T. E. R, 438 ; 38 
Sol. Jo. 419 ; 10 R. 235, T). C. 

Annotation ; - Apld. Wheal Rcvmfry China Clay, etc. Co. v. 

Truro Corpn., (1923] 2 K. B. .09 J. 

986. .] — -Applts. were the owners of china 

clay pits A works situate close t o an unnavigable 
stream which after flowing some 11 miles termi- 
nated in a navigable river emptying into a harbour. 
There were no docks, dockyards, arsenals, wharves 
or moorings belonging to His Majesty in or near 
the navigable river or harbour. Refuse from the 
clay works was emptied by applts. into the un- 
navigable stream, A was carried in due course 
into the navigable river : — Held : applts. had 
emptied the refuse into the navigable river within 
the meaning of Harbours Act, 1814 (c. 159), s. 11, 
A the sect, applied although there were no docks, 


Arsenault v. B. (N. S.) (1917), 1G 
Exch. C. R. 2 71. —CAN. 

h. Dam. ] — R. t*. Meyers (1853), 
3 C. P. 305.— CAN. 

k. Boom.] — Ckandkll v. Mooney 
(1873), 23 C. P. 212.— CAN. 

1- .1 — The tying of a boom 

to piles driven into the bank of a 
navigable river ig not an interference 
with navigation when done in a 
reasonable manner, for a reasonable 


L' V A lUUt 

the owner 
Kennf.ov 

1 1 B. C. B. 


it u 




of the boom to do 
v. The Surrey (11 
499. — CAN. 




m. Ship in narrow channel — 
Notice. ]— Hall v. Ewart (1873), 33 
TJ. C. it. 49 J CAN. 

n. Nets cC’ other fishing apparatus.] 
—The inalienable right of the public 
to free & uninterrupted navigation la 
clearly get out in the cases, & any 


ilsherman under a licence, however 
obtained or by whom granted, who 
places a not or other obstruction in a 
navigable course of a tidal river, 
undoubtedly impodes navigation, & 
lias no recourse for injury to such 
obstruction. — M oInsley v. Gilley 
(1907), 7 W. L. It. 22.— CAN. 

o. .1 — Thomson v. Howatt 

(P. E. I.) (1914), M E. L. R. 257 - 
CAN. 
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etc., belonging to His Majesty in or near the 
navigable river. — Wheal Remfry China Clay, 
etc. Co. v. Truro Corpn., [1023] 2 K. B. 604 ; 92 
L. J. K. B. 1033 ; 120 L. T. 827 ; 87 .T. P. 201 ; 
21 L. G. R. 040 ; 27 Cox, C. C. 621 , D. C. 

B. Bridges. 

987. Unauthorised erection — Not necessarily 
obstruction.] — K. v. Betts, No. 061, ante. 

988. Delay In opening swing bridge.] — A dock 
co. having a swing bridge on a public highway are 
bound, in the passing of vessels, to use all reason- 
able means, both as to the number of men em- 
ployed k the number of ships passed at a time, to 
prevent unnecessary delay ; k if they do not do 
all which can be expected of reasonable men, A 
any one is obstructed in consequence, such 
obstruction will make them liable in damages for 
the injury sustained. — W iggins v. Boddington 
(1828), 3 (\ k V. 514 ; 172 E. R. 539, N. 1\ 

Annotation Mentd. Wilkes r. Hungorford Market Go. 

(183d), 2 liiMK. N. C. 281. 

989. Debris of broken bridge in river— Statutory 

duty to remove.] — The North British Railway 
(New Tay Bridge) Act, 1881, gave the North 
British Railway authority to erect a new bridge 
over the Tay a little higher up the river than one 
blown down on Dec. 28, 1879. Sect .21 of this Act 
provided, “ The co. shall abandon k cause to be 
disused as a railway so much of the North British 
Railway as lies between the respective points of 
junction therewith of railway No. 1 k railway 
No. 2 ; k shall remove the ruins A debris of the 
old bridge, k all obstructions interfering with the 
navigation caused by t he old bridge, to the satis- 
faction of the Board of Trade.” The magistrates 
of Perth, whose jurisdiction extends down the 
river to within about three miles of the old bridge, 
raised an action for declarator k implement : — 
Held : (1) the special Act imposed an absolute 

obligation to remove the whole ruins k debris of 
the old bridge 4 ; A sect. 21 did not give the Board 
of Trade a discretionary power to dispense with 
the performance of any part of this obligation ; A 
it followed that resps. had an interest to obtain a 
declarator as to the extent of the obligation; 

(2) the obligation did not become immediately 
prestable ; (3) the import of the expression “to 
the satisfaction of the Board of Trade ” was, that 
though not bound to submit their plans of removal, 
including the time A manner, yet, as a matter of 
prudence, the co. ought to do so ; (1) in the 

circumstances it would bo inexpedient, though 
hardly incompetent, to do more now than simply 
ordain the co. to remove the whole ruins k debris 
in terms of sect. 21, for to order the removal 
“ forthwith ” might unduly hamper the discretion 
of the Board of Trade ; A if tl ic co. were guilty of 
undue delay in applying to the Board of Trade ; 
or if they should proceed at their own hand so as 
to cause obstruction to navigation ; or if, after 
obtaining the sanction of the Board of Trade to 
some scheme of removal, they failed to properly 
execute it , or any conditions attached, resps., on 
application to the ct., had an effective remedy. — 


North British Ry. Co. v. Perth (Provost) 
(1885), 10 App. Cas. 579, H. L. 

Railway bridges crossing waters .] — Sec Rail- 
ways, Vol. XXXVIII., pp. 274, 275, Nos. 138- 
143. 

C. Weirs. 

990. Legality of weir in navigable river — Crown 
grant before Edward I.] — (l) A weir appurtenant 
to a fishery, obstructing the whole or part of a 
navigable river, is legal, if granted by the Crown 
before the commencement of the reign of Edward I. 

(2) Such a grant may be inferred from evidence 
of its having existed before that time. 

(3) If the weir, when so first granted, obstruct 
the navigation of only a part of the river, it does not 
become illegal by the stream changing its bed, so 
that the weir obstructs the only navigable passage 
remaining. 

(4) Trespass for breaking down a weir appur- 
tenant to a fishery. Justification, that the weir 
was wrongfully erected across part of a public & 
navigable river, the Severn, where the King’s 
subjects had a right to navigate, k that the rest 
of the river was choked up so that defts. could not 
navigate without breaking down the weir. Repli- 
cation, that the part where the weir stood was 
distinct from the channel where the right of 
navigation existed, k was not a public navigable 
river. Rejoinder, that the part was a part of the 
Severn, k the King’s subjects had a right to 
navigate there when the rest was choked up, & 
that the rest was choked up. Surrejoinder, 
traversing the right : — Held : in support- of this 
traverse pltf. might show user to raise pre- 
sumption of such a grant as above, k was not 
bound, for the purpose of introducing such proof, 
to set out his right more specifically on the record. 

(5) Where the Crown had no right to obstruct 
the whole passage of a navigable river, it had no 
right to erect a weir obstructing a part, except 
subject to the rights of the public ; k , in such a 
case, the weir would become illegal upon the rest 
of the river being so choked that there could be no 
passage elsewhere. 

(0) By the common law the public always had a 
right, paramount to any power in the Crown, to 
navigate over every part of a common navigable 
river. — Williams v. Wilcox (1838). 8 Ad. k El. 
314 ; 3 Nev. k P. K. B. 006 ; 1 Will. Well, k II. 
477 ; 7 D. ,T. Q. B. 229 ; 112 E. R. 857. 

Annotations : — As to (f>) Refd. Rimpson v. A.-G., 11904) A. C* 

4 7 G. A 8 to (6) Reid. Fret' Fishers & Prodgers of Whit stable 

Co. v. Gann (1803), 13 C. B. N. S. 853. Generally, Reid. 

A.-G. v. Lonsdale (18G8), L. R. 7 Kq. 377 ; Rolle r. 

Whyte (1808). 8 B. & R. 116. Mentd. 11. v. Tutted King- 
dom Electric Telegraph Co. (I8G2). 2 B. A R. 617, n. 

991. -.] — Rolle v. Whyte, No. 207, 

ante. 

992. — Presumption of grant — From 

long user.] — Williams v. Wilcox, No. 990, ante. 

993. Obstruction of part of river — Must be 

subject to rights of public — Where Crown has no 
right to obstruct whole river.] — Willaims v. 
Wilcox, No. 990, ante. 

994. Change of course — Whole navi- 


PART V. SECT. 3. SUB-SECT. 3. 

— B 

p. Unauthorised erection. 1 — By tho 
erection of a low level bridge defts. 
obstructed the navigation of a river 
for a part of the season when the same 
was navigable. Sc so prevented piths, 
from using their wharf A warehouse 
above the bridge, enjoyed by the 
owners for their own personal use, & 
not in common with others navigating 
the stream ; — Held ; pltfs. were en- 
titled to maintain an action for damages 


suffered thereby. — B ritish Columbia 
Express v. Grand Trunk Pacific Ry. 
Co. (1916), 34 W. L. R. 361, 459 ; 10 
W. W. R. 477.— CAN. 

q. .] — A bridge erected over a 

navigable river in violation of the pro- 
visions of tho Nuvigable Waters Pro- 
tection Act, & without- legal authority, 
constitutes an interference with naviga- 
tion & thereby becomes a public 
nuisance. — It. v. The Woldinuham, 
11925] Exch, C. R. 85.— CAN. 

r. Drawbridge ovt of repair .] — 


Star S.S. Co. v. Vancouver (City), 
British Columbia Electric Ry. Co., 
Third Party (B. C.) (1916), 34 

W. L. It. 1188.— CAN. 

PART V. SECT. 3, SUB-SECT. 3. 

— C. 

t. Legality of weir in navigable 
river.] — Tho erection of weirs in a tidal 
river is a nuisance to the navigation, 
Sc is an indictable offence at common 
law. — R. v. Ryan (1845), 8 I. L. R. 
119.— IR. 
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Sec 3. — Obstruction: Sub-sect . 3, C, D . (a) 

gable passage obstructed.] — Williams v. Wilcox, 
No. 990, ante. 

995. Weir appurtenant to fishery.] — 

Williams v. Wilcox, No. 990, ante . 

j generally , Fisheries, Vol. 

XXV., pp. 51-53, Nos. 452 -400. 


pp. 820-823, 


/>. 1 1 'reck. 

(a) In General. 

Compare Shipping, Vol. XLT., 

Nos. 0794-0812. 

996. Whether owner bound to prevent Injury 
to other vessels — Duty to place buoy.] — The 

owner of a vessel sunk in a navigable river is 
bound to place a buoy over the wreck. 6c it is not 
enough to station a watchman near the spot to 
point out the danger. — IIarmond v. Pearson 
(1808), ] Camp. 515 ; 170 E. K. 1041, N. P. 

Annotations: — Apld. The Harkaway, [19281 1\ 109. Refd. 
Brown v. Mallett (1848), 5 C. B. 599 ; Hancock v. York, 
Newcastle & Berwick By. (1850), 10 C. B. 348; Whiter. 
Crisp (1854), 23 L. J. Ex. 317. 

997. .] — Where a vessel is sunk by 

accident, & without any default in the owner or 
his servant, in a navigable river, &> remains there 
under water, no duty is ordinarily cast upon the 
owner to use any precaution, by placing a buoy or 
otherwise, to prevent other vessels from striking 
against it. The owner is therefore not liable to 
an indictment, or to an action at the suit of a 
party sustaining special damage, in respect of 
such omission. — Brown v. Malt.ett (1848), 5 
C. B. 599 ; 17 L. J. C. 1\ 227 ; 11 L. T. O. 8. bl ; 
12 Jur. 204 ; 136 E. II. 1013. 

A n notations : — Refd. Hancock v. York, Newcastle &: Ber- 
wick By. (1850), 10 (1. II 348 ; General Steam Navigation 
Co. v. Morrison (1853), 13 C. B. 581 ; White r. Crisp (1854). 
10 Exch. 312 ; Metcalfe r. Hctheiington (1855), 11 Exch. 
257 ; Manley v. St,. Helen’s Canal & By. (1858), 2 H. &: N. 
840 ; White r. Phillips (1803). 15 C’. B. N. S. 245 ; Sub- 
marine Telegraph Co. r. Dixon (1804), 3 New Bep. 572 ; 
Vivian r. Mersey Docks Board (1809), L. B. 5 C. P. 19 ; 
The Industrie (1871), L. B. 3 A. & E. 303 ; The Douglas 
(1882), 7 P. D. 151 ; S.S. Utopia r. S.S. Primula, The 
Ptopia, f 1 893 J A. C. 4 92 ; Arrow Shipping Co. v. Tyne 
Improvement Comrs., The Crystal. [181)4] A. C. 508; 
The Snark, f 1 SOD] P. 74 ; The Ella, 11915] J'.l 1 1 ; Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 159. Mentd. 
(^ard r. Case (1848), 5 C. B. 022 ; lvidgill r. Moor (1850), 

9 C. B. 364 ; Charles r. Alt in (1854), 15 C. B. 4G. 

998. Obligation on any person having 
possession & control of vessel.] — Where a vessel is 
sunk by unavoidable accident in a public navigable 
river, whether in the usual track of navigation or 
not, it is the duty of the owner, so long as he con- 
tinues to have the possession 6c control of the 
vessel, to take due precaution to prevent injury 
to other vessels by their striking against it; 6c 
this obligation may be transferred with the transfer 
of the possession 6c control to another person ; 6c, 
on the abandonment of the possession 6c control, 
the obligation ceases. — White v. Crisp (1854), 10 
Exch. 312 ; 2 C. L. B. 1215 ; 23 1,. J. Ex. 817 : 
23 h. T. O. S. 300 ; 2 W. 11. 624 ; 156 E. H. 463. 

Annotations : — Consd. S.S. Utopia r. S.S. Primula. The 
Utopia, [1893] A. C. 492. Refd. Metcalf v. Hetherington 
(1855), 24 L. J. Ex. 314 ; Manley v. St. IIclen’8 Canal 6c 
By. (1858), 27 L. J. Ex. 159 ; Vivian v. Mersey Do^ks 
Board (1809), L. B. 5 C. P. 19; The Douglas (*1882), 7 
V. D. 151 ; Arrow Shipping Co. r. Tyne Improvement 
Comrs., The Crystal, [1894] A. C. 508 ; The Snark, 1 18991 
P. 74 ; The Ella, [1915] P. 1 J J ; Dee Consenancy Board 
r. McConnell, [1928] 2 K. B. 159. 

999. .] — When a vessel has been 

sunk in a navigable river it is the duty of the 
person who has the possession, management 6c 
control of her, to take precautions to prevent 
other vessels from being injured by the wreck, 6c 
he will be liable for any injuries received by other 


vessels from the wreck, if they could have been 
prevented by reasonable skill & care on his 
part. — The Douglas (1882), 51 L. J. P. 55 ; 46 
L. T. 488 ; 30 W. li. 692 ; 4 Asp. M. L. C. 511 ; 
on appeal , 7 P. D. 151, C. A. 

Annotations : — Consd. S.S. Utopia v. S.S. Primula, The Utopia, 
[1893] A. C. 492. Refd. Dorniont r. Furness By. (1883), 
11 Q. II. D. 490: The Snark, [1899] P. 74; The Ella, 
1 191 5 J P. Ill; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. J 59. 

1000. Liability for acts & omissions 

of independent contractor.] — (1) The owner of a 
vessel sunk in the fairway of a navigable river so 
as to be a danger to other vessels, who retains the 
possession, management, & control of the wreck, 
is under an obligation to take reasonable care to 
warn other vessels of its position, & is liable for 
damage to another vessel, occasioned by the 
neglect to give proper warning, though such 
neglect was that of an independent contractor 
employed by him. 

(2) An owner does not abandon or properly 
transfer the possession, management, & control 
of a wreck by employing an independent con- 
tractor to raise it, although the person so employed 
be placed in the actual physical custody of the 
wreck. — The Snark, [1900] P. 105; 69 L. J. P. 
41 ; 82 L. T. 42 ; 48 W. 11. 279 ; 16 T. L. K. 160 ; 
41 Sol. Jo. 209 ; 9 Asp. M. L. C. 50, 0. A. 

Annotations As to (2) Refd. The Manorhior Castle (1923), 

1 29 L. T. 31. Generally, Refd. The WallMond (1907), 70 
L. .T. P. 131 : Dee Conservancy Board v. McConnell, [1928] 

2 K. B. 159. 

1001. When indictment lies — Failure to remove.] 

- — Whore a vessel was sunk in a navigable river, by 
accident or misfortune, an indictment cannot bo 
maintained against the owner for not removing 
it. — It. v. Watts (1798), 2 Esp. 675; 170 E. K. 
193. 

Annotations :— Consd. Brown r. Mallet t (1818), 5 O. B. 599. 
Refd. Hancock v. York, Newcastle A' Berwick By. (1850), 
10 C. B. 34«; White v. Crisp (1854), it) Exch. 312; 
Arrow Shipping Co. v. Tyne Improvement Comrt*., The 
Crystal, [lso jj A. C. 508 ; The Snark, [18991 B. 74 ; The 
Ella, [1015] p. in. 

1002. .] — Brown v. Mallett, No. 

997, ante. 

1003. Statutory power to remove — Port Autho- 
rity.] — The Emerald, The Greta Holme, No. 
1010, post. 


{b) Expenses of Removal. 

Compare Shipping, Vol. XLI., pp. 821-823, 
Nos. 6806-6812. 

1004. Right to recover from owner of vessel.] — 

A steamship ran down 6c sank a fishing vessel in 
the river Thames. The owners of the steamship 
admitted liability subject to Hie claim of the 
owners of the fishing vessel being referred to the 
registrar 6c merchants. At the reference the 
owners of t he fishing vessel claimed £355, the sum 
which the Thames Conservancy were claiming 
from them as the cost of raising the vessel. The 
registrar rejected the claim on the ground that the 
owners of the fishing vessel had abandoned their 
vessel or ought to have abandoned her, in which 
case the Thames Conservancy would have had no 
right to recover the cost of raising the wreck from 
them. The Thames Conservancy sued the owners 
of the fishing vessel in the K. B. Div., & recovered 
the expense of raising the wreck 6c costs : — Held : 
the Thames Conservancy had under Thames Con- 
servancy Act, 1894 (c. clxxxvii), s. 77, a right to 
recover from the owners of the vessel sunk the 
cost of raising the wreck whether it had been 
abandoned or not, & the owners of the fishing 
vessel were entitled to recover that sum from the 
owners of the steamship. — The Wallsend, [1907] 



1007. Time for ascertaining ownership — 

When expenses incurred.] — Sect. 47 of a local Act 
provides that if any vessel shall he sunk in the 
river Ouse within the limits of the jurisdiction of 
the undertakers, & the owners shall not forthwith 
remove same, it shall he lawful for the undertakers 
to remove such vessel, A to detain same until pay- 
ment he made of all the expenses relating thereto, or 
to sell such vessel A t hereout to pay such expenses 
& the expenses of the sale, returning to the owner 
of such vessel the overplus: - Held : upon the true 
construction of the sect i. the t ime when the expenses 
were incurred, & not the time when the vessel 
sank, is the period at which t he ownership is to he 
ascertained & the owners of a vessel which sank 
in tidal water in the river Ouse within the statu- 
tory limits, who abandoned her nine an'uno recupe- 
randi , wore not liable to pay to t he undertakers of 
the navigation the expenses, incurred by the 
undertakers after the abandonment of unsuccess- 
fully attempting to raise the vessel A of destroying 
her by explosives.— Bakkaclouuii r. Brown, 
[1897 f A. C. 615 ; 66 L. J. Q. B. 672 ; 76 L. T. 
797 ; 62 ,T. P. 275 ; 12 T. L. H. 527 ; 8 Asp. 
M. L. C. 290 ; 2 Com. Cas. 219, 11. L. 

Annotations : — Apld. Boston Corpn. r. IVmtick (1923). 129 
L. T. 706 ; Slicppy Ohio .X Chemical Works r. Me<h\ay 
Hivor CoiiH(*rvatoi*b (132(5), 24 L. (1. B. 457. Held. Smith 
Howard v. Wilson, 1183(5] A. C. 573 ; The Veritas, [1301] 
P. 304 ; The Wullsond, [1307] P. 302 ; Hoc Conservancy 
Board v. McConnell, [1328] 2 K. B. 153. Mentd. A.-(l. r. 
Merthyr Tydfil Union, [1300J 1 Ch. 510; Hcvonport 
Corpn. v. Tozcr (1303), 07 J. P. 203; Lucy r. DorlJntf 
(1305), 49 Sol. Jo. 582 ; It. v. Phil brick. Ex p. Edward b 
( 1305), 53 W. It. 527 ; I)c Gasquet James r. Meckienhuig;- 
Schwcrin, [1314] P. 53 ; Guaranty Trust Co. of New York 
v. Hannay, [1315] 2 K. B. 530 ; Barwick v. S. K. K: C. Ity., 
[1321] 1 K. B. 187 ; SlmmondB r. Newport, Abercarn 
Black Vein Steam Coal Co., [1321] 1 Iv. B. 010 ; Everett 
v. GritlithH, [1321] 1 K. B. 341 ; Whitney r. 1. B. Comm., 
[1320] A. C. 37 ; Wipt? r. A.-G. of the Irish Free State 
(1327), 96 L. J. P. C. 88. 

1008. .] — Medway Conservancy 

Act, 1881 (c. clxxiv), s. 2, provides : “ The word 
4 master,’ when used in relation to any such vessel, 
shall mean any person whether the owner, master 
or other person lawfully or wrongfully having or 
t aking the command, charge or management of the 
vessel for the time being.” 


or owner of such vessel upon demand, & in default 
of payment may be recovered in the same manner 
ns any penalty imposed by this Act is directed to 
be recovered ” : — Held: (1) the word “owner” 
in sect. 120 means the owner of the vessel at the 
time she is raised & not the owner at the time she 
sinks if he has ceased to be the owner before the 
vessel is raised ; (2) the words “ lawfully or 

wrongfully having or taking the command, charge 
or management of the vessel ” in sect. 2 qualify the 
word “ person ” where it first occurs in the sect. & 
not the words “ other person ” which follow. 

(2) Qu. : whether a notice to weigh & raise a 
sunk vessel under sect. 120 was served on the 
“ master of such vessel ” within the meaning of the 
sect, when it was sent to the owners of the vessel 
at the time it sank addressed to them “ <fc to all 
other persons interested in ” the vessel, some five 
weeks after the owners had given notice of abandon- 
ment of the vessel to the underwriters. — Sheppy 
Glue A Chemical Works, Ltd. v. Medway 
(River) Conservators (1926), 24 L. G. ii. 457. 

1009. Effect of abandonment to under- 

writers.] — Barraolouoh v. Brown, No. 1007, ante. 

1010. Automatic transfer to under- 

writers.] — The expense of removing a wreck can 
only be recovered from the owners at the time the 
expense is incurred. Where the owners of a vessel 
that has become a wreck treat it as a constructive 
total loss, & give a notice of abandonment to their 
underwriters, they divest themselves of their 
property in the vessel abandoned & cease to be 
its owners. 

Qu. : whether the property in the wreck is 
automatically transferred to the underwriters when 
they have refused to accept the notice, or whether 
the wreck becomes a res nullius . — Boston Corpn. 
v. Fenwick & Co., Ltd. (1923), 129 L. T. 766 ; 
29 T. L. R. 441 ; 16 Asp. M. L. C. 239 ; 28 Com. 
Cas. 367. 

1011. 1 Common law action dis- 

tinguished from enforcement of statutory powers.] — 

Bee Conservancy Board v. McConnell, No. 
966, ante. 

1012. Priority over maritime lien for 

damage.] — A steamship collided with a barque in 
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Sect . 3. — Obstruction : Sub-sect, 3, D, (b). Sect. 4 : 

Sub-sects. 1 2, A. & B .] 

Gravesend Beach, river Thames. The steamship 
was sunk. The Conservators of the river Thames 
took possession of her A raised her. Before sho 
was raised the owners of the barque instituted 
proceedings in rent to enforce their maritime lien 
for the damage they had sustained, A after being 
raised she was arrested by the Admiralty marshal. 
The conservators intervened in the damage action 
A moved the ct. to order the release of the vessel 
on the ground that the statutory right given to the 
conservators by Thames Conservancy Act, 1894 
(c. clxxxvii), s. 77, to sell the vessel A reimburse 
themselves for the expenses incurred had priority 
over the damage lien : — Held : as the conservators 
had preserved the res their statutory right took 
precedence of the damage lien, A the steamship 
A her cargo should be sold by the conservators, the 
proceeds of sale of each being kept separate, the 
expenses A costs of the conservators being first 
satisfied out of the proceeds of cargo, then out of 
the proceeds of the steamship, A the balance of 
the amount realised should be brought into ct. — 
The Sea Spray, [1907] P. 133 ; 70 L. J. P. 48 ; 
90 L. T. 792 ; 10 Asp. M. JL. C. 402. 

Annotation : — Consd. The Stream Fisher, [1927] 1*. 73. 

1013. Service of notice to remove on master — 
Meaning of master — Construction of private Act.] — 

Sheppy Glue A Chemical Works, Ltd. v. 
Medway (I1ivek) Conservators, No. 1008, ante. 

1014. What expenses recoverable — Must be 
reasonable.] — The “ charges A expenses ” of raising 
wrecks to which the Thames Conservators are 
entitled under Thames Conservancy Act, 1875 
(c. cxlvii), must be reasonable charges A expenses. 
In estimating such charges A expenses the Conser- 
vators are entitled to take into account the interest 
on the capital invested in the plant used in raising 
the wreck in question, repairs to A depreciation in, 
A insurance on plant ; but they are only entitled t o 
make such charges in each particular case in rela- 
tion to the amount of plant used therein, A to the 
time for which it is actually used. — The Harring- 
ton (1888), 13 I\ I). 48 ; 57 L. J. P. 15 ; 59 L. T. 
72 ; 0 Asp. M. L. C. 282. 

Annotations Apprvd. Thu Emerald, The Greta Holme, 

[ 1 896] I*. 192. Reid. The Marpessa, [1906] 1*. 11. 

1015. What may be taken into account- 

interest on capital invested in plant.] — Tiie 
Harrington, No. 1011, ante. 

1016. .]• — The Mersey Docks A 

Harbour Board are by statute the conservancy, 
authority of the port of Liverpool, A may raise 
any wreck, sell it, A out of the proceeds retain the 
expenses. 

A lightship A a dredger, the property of the 
Board, w r ere sunk by the negligence of those in 
charge of defts.’ vessels, A the Board, having 
raised the wrecks, sued defts. for the damages 
sustained Held : in respect of raising t he wrecks, 
the Board w r ere entitled to recover from defts. 
such an amount as represented the cost of the 
apparatus necessarily used on the particular occa- 
sion A provided by the Board for such purposes, 
such cost comprising interest upon the capital 
invested in the apparatus, repairs, a depreciation 
fund, A the insurance of the apparatus against 
risk.— Tiie Emerald, The Greta Holme, 


[1896] P. 192 ; 65 L. J. P. 69 ; 74 L. T. 645 ; 8 
Asp. M. L. C. 138, 0. A. ; on appeal , sub nom. No. 7 
Steam Sand Pump Dredger (Owners) v. Greta 
Holme (Owners), The Greta Holme, [1897] 
A. C. 596, n. L. 

Annotations: — Consd. The Bodlcwell, [1907] P. 286; 
Admiralty Comrs. v. S.H. Susquehanna, The Susquehanna, 
[1926] A. C. 655. Reid. The Kate (1899), 80 L. T. 423 ; 
Modiana (Owners) v. Comet (Owners), The Medlana, 11900] 
A. C. 113 ; Mersey Docks & Harbour Board v. S.S. 
Marpessa, The Marpessa, 11907] A. C. 241 ; The Tugola 
(1913), 30 T. L. 11. 101 ; Admiralty Comrs. v. S.S. Valeria, 
[1922] 2 A. C. 212. Mentd. Jackson v. Watson, [1909] 
2 K. B. 193 ; Admiralty Comrs. v. S.S. Chekiang, [1926] 
A. C. 637. 

dt. 4.— PROTECTION OF RIGHTS. 

Sub -sect. 1. — Abatement. 

See, (federally. Nuisance, Vol. XXXVI., pp. 
202- 206, Nos. 433-479. 

1017. Right of corporation — Statutory power to 
abate — Whether “ right or privilege ” — General 
Pier & Harbour Act, 1861 (c. 45), s. 14.] — By an 

Act passed in 31 lien. 8 the corpn. of the city of 
Exeter were emjiowered to pluck down, dig, break, 
A cast up all, A all manner of weirs, rocks, sands, 
gravel, A other lets A nuisances in the river 
Exe between the city of Exeter A the high sea, A 
further to do A make all other things requisite A 
necessary whereby ships, etc. might have their sure 
course A recourse in the said river to A from the 
city of Exeter, compensating the owners of the 
sail where such works should be made for injury 
done to the soil : - Held : this Act did not give the 
corpn. any right to institute a suit to restrain tho 
erection of a pier in the river, but only a right to 
abate nuisances on giving compensation ; the pier 
did not interfere with, or affect any property or 
privilege belonging to the corpn. within General 
Pier A Harbour Act, 1861 (c. 45), s. 14, A conse- 
quently the consent of the corpn. was not required 
for the erection of the pier. The right or privilege 
referred to in sect. 11 means a profitable right or 
privilege, one that confers a tangible benefit on 
the person or corpn. possessing it, A not a mere 
right to abate a nuisance on giving compensation 
like that which the corpn. of Exeter possessed under 
the Act of 31 Hen. 8 . — Exeter Corpn. v. Devon 
(Earl) (1870), L. It. 10 Eq. 232 ; 23 L. T. 382 ; 
34 .T. P. 801 ; 18 W. R. 879. 

1018. Power discretionary.] — Defts. 

were an unpaid body of trustees created by statute 
conservators of the Lee, an ancient navigable river, 
A were “ authorised A empowered from time to 
time at their discretion to cleanse, scour, deepen, 
enlarge or straighten tho channel or course of the 
said river, A also to set out, open, make A maintain 
certain new cuts or canals thereinafter specified, to 
communicate with the river A to be used for the 
navigation, “ A also to remove all obstructions A 
impediments whatsoever to the said navigation.” 
Defts. were also by statute empowered to levy 
rates or tolls for the use of certain locks A artificial 
cuts, but were expressly forbidden to receive any 
toll in respect of such part of the navigation as was 
between Bow Creek A Old Ford Lock, which part 
of the navigation was an ancient highway, A was 
by statute declared to be for ever free from toll. 

Pltfs.’ barge, while navigating a part of the river 
between Bow Creek A Old Ford Lock, struck 

specially injured or damnified by it 
has a right to remove. — K ennedy v. 
The Surrey ( 1905 ), io Exch. C. R. 
29 ; 2 VV. L. 11. 550 ; 11 B. U. It. 499. 
—CAN. 

o. Power of court to order.} — Any 
interference with a public right of 


PART V. SECT. 4, SUB-SECT. 1. 

a. Who may abate .] — Every navi- 
gable river is a public highway, & a 
permanent obstruction placed in any 
public highway without lawful autho- 
rity is a public nuisance removable by 
any one whoso right of user of the 


highway Is obstructed by It. — 
Fergusson v. Union H.S. Go. of New 
Zealand, Ltd. (1881), 10 V. L. It. 
279.— AUS. 

b. .] — Where an interference 

with navigation is established, it Is 
a public nuisance which any one 
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upon one of several submerged piles & was injured. 
Pltfs. having brought an action for damages, the 
jury found that the piles wero dangerous, that 
defts. ought to have been aware of the danger & 
had neglected their duty : — Held : the action 
could not be maintained, since defts. were unpaid 
trustees appointed for public purposes in aid of the 
common law right of navigating an ancient 
highway, & the duty of removing obstructions 
imposed by the statute was discretionary & not 
compulsory . — Forbes v. Lee Conservancy 
Board (1870), 4 Ex. D. 110 ; 48 L. J. Q. B. 402 ; 
27 W. R. 088. 

A niujt(it ions : Refd. Boynton v. Aimholmo DraJnago & 

1192,1 2 K * B * 213 ; Tho Burlington 


8ub-sect. 2. — Civil Proceedings. 

A. Proceedings by Attorney -General. 

1019. Information.] — A.-G. v. Philpot (1791), 
cited 2 Anst. at p. 007. 

Annotation : — Apld. A.-G. r. Pickard h (1795), 2 Anst. 603. 

1020. .] — A.-G. v. Richards (1795), 2 

Anst. 003 ; 145 E. R. 980. 

Annotations Refd. A.-G. v. Pamieter, lie Portsmouth 
Harbour (1822), 10 Price, 378. Mentd. Garrow (A.-G. to 
Price of Wales) v. St. Aubyn (1811), Wight, 167 ; Ham- 
nierton v. Dysart (1915), 85 L. J. Ck. 33. 

1021. .]— A.-G. v. Parmeter, He Ports- 

mouth Harbour, No. 529, ante. 

1022. .] — On the filing of an information 

by the A.-G. at the relation of an individual, & bill 
by the relator, the Lord Chancellor granted an 
injunction ex p. on affidavits to restrain a pur- 
presture in the river Thames ; A it appearing that 
there had been no previous writ of ad quod damn uni 

that an indictment in the Kings Bench was 
depending against defts. for the same act, tile Lord 
Chancellor refused to dissolve the injunction before 
the trial of t he indictment, notwithstanding there 
were some affidavits on the part of defts., stating 
that the act complained of was beneficial to the 
navigation A it was held to be immaterial to whom 
the soil belonged, it not being competent either 
to the Crown or to a subject to use it for any 
purpose! amounting to a nuisance. — A.-G. v. John- 
son (1819), 2 Wils. Ch. 87 ; 37 E. R. 240, L. C. 

A nnotations : - Refd. A.-G. r. Forbes (1836), 2 Mv. A (V. 
123 ; Sultan r. Dc Held (1851), 2 Sim. N. S. 133 ; A.-G. 
v. Thames Conservators (1862), 1 Horn. A' M. 1 : A.-G. 
v. Bradford Canal Proprietors (1866), L. K. 2 Eq. 71 ; 
A.-G. v. Lonsdale (1868), L. P. 7 Ecj. 377 ; A.-G. r. 

Grand Junction Canal Co., f 19091 2 Ch. 505. Mentd. 
A.-G. v. Sheffield Gas Consumers Co. (1853), 3 I)r G. JU. 
A G. 301 ; Frond v. Dennett (18(51), 5 L. T. 73 ; Jnehbnld 
v. Robinson, Inch bald r. Barrington (18(58), 20 L. T. 109 ; 
A.-G. v. Wimbledon House Estate Co., [1901J 2 Ch. 3t. 

1023. .]— A.-G. v. i jONsdale (Earl), No. 

G53, ante. 

P. Proceedings by Private Individual. 

1024. Action for damages — Obstruction of navi- 
gation — Failure of corporation to repair banks of 
river.] Anon. (1774), Lofft, 550 ; 98 E. IL 790. 

1025. Barge wrongfully moved across 
creek.]- Rose v. Milks, No. 905, ante. 

1026. Stream not used for long 


period.] — Defts. having erected, on their own 
premises, a permanent obstruction to a navigable 
drain leading from a river through defts.’ premises 
to pltf.’s close : — Held : an action lay for pltf. 
notwithstanding the portion of the drain which 
passed through pltf.’s close had for sixteen years 
been completely choked up with mud. — Bower 
v. Hill (1835), 1 Bing. N. C. 549 ; 1 Hodg. 45 ; 
1 Scott, 526 ; 4 L. J. C. E. 153 ; 131 E. R. 1229 ; 
subsequent proceedings , 2 Bing. N. C. 339. 

Annotations :■ — Apld. Harrop v. Hirst (1868), L. P. 4 Exch. 

4 3. Refd. Metropolitan Akhooii. i\ Petek (1858), 5 C. B. 

N. S. 504 ; Goodbart v. Hyett (1883), 25 Ck. D. 182; 

Swan v. Sinclair, [1925] A. C. 227. Mentd. Jacomk v. 

Knight ( J 863), 8 L. T. 412. 

1027. Placing planks & logs on river 
— Damage to reversionary interest.] — Dobson 
Blackmore, No. 701, ante. 

1028. By commissioners purporting to 

act under statutory powers — Effect of prior claim 
for compensation.] — P., a brewer A coal dealer on 
the banks of a fleet or tidal creek, carried on trade 
by means of barges, etc., A the comrs. under Towns 
Improvement Act, 1847 (c. 34), & their special 
Acts, arched over portions so as to prevent the 
use of the creek for navigable purposes. P. 
claimed compensation, but subsequently protested 
against the act as illegal, & filed a bill to restrain 
the interference, & for a mandatory injunction : — 
Held : the Legislature, by the Acts in question, 
drew a distinction between sewers &- drains & 
fleets, the sewers A drains only being vested in tho 
comrs., & that, therefore, pltf. was entitled to an 
inquiry as to damages with a direction to pay the 
same, when ascertained, to him. His claim for 
compensation was no acquiescence, he was then 
ignorant that they were doing an illegal act, 
A took proceedings, as soon as he was aware of it. 
— Pentney v. Lynn Paving Comrs. (1805), 12 
L. T. 818; 13 W. R. 983. 

1029. Action for injunction — Injury to mill by 
railway works — Persons interested by situation of 
business.] — A railway co. made excavations upon 
their own land, the purpose of which was the 
partial diversion of the stream of water of a 
navigable river, <fc the works so prosecuted 
necessarily occasioned the obstruction of a private 
road. 

Pltls., who were the owners of a fulling-mill, 
which was supplied with water from the river, 
alleged that the proposed diversion of the stream 
was illegal under the powers of the Act. Pltfs., 
who had a right of way over the privat e road, also 
alleged that the co. were interfering with the road 
without the performance of the conditions imposed 
by the Railway Act, as preliminary to interfering 
with the. road : — Held : although the co. were 
working on their own land, pltfs. must be held to 
have had notice of the intended works of the co., 
A had by an acquiescence for eighteen months, 
during which the co. had expended a large sum of 
money on the works precluded themselves from 
asking for the interposition of this ct. by injunction. 

Semitic , pltfs., although interested by the situa- 
tion of their property, or the nature of their 
business, in preserving open the navigation of the 


navigation la a nuisance which the et. 
can order abated, notwithstanding any 
approval thereof by tho Governor-in - 
Council under Navigable Waters’ 
Protection Act, b. 7. — Champion a 
Warns v. Vancouver City (B. C.), 
11918J 1 W. W. It. 216. — CAN. 

PART V. SECT. 4, SUB-SECT. 2. — A. 

1019 i. Information .] — Notwithstand- 
ing the ownership of the harbour by tho 
corpn. of tho city of St. John & their 


lights therein, tho A.-G. of Canada may 
tile an information to restrain any 
interference vith, or injury to, tho 
public right of navigation or flaking in 
suck harbour. — R. v. St. John Gas 
Lie i it Co. (1895), 4 Exch. C. R. 326.— 
CAN. 

PART V. SECT. 4, SUB-SECT. 2.— B. 

d. Action for damaucs ~ Obstruc- 
tion of navigation.] — Drake v. Sault 
Sainte Marie Pun* & Paper Co. 


(1898), 25 A. It. 251— CAN. 

e. .] — Ireson r. Holt 

Timber Co. (1913), 30 O. L. R. 209 ; 
18 1). L. It. 601 ; 5 O. W. N. 577. — 
CAN. 

f. .] — Apart from the 

question of ownership of riparian lands, 
any one sustaining special damage 
beyond that suffered by the general 
public by rousou of unlawful inter- 
ference with the flow of a river, can 
recover such damage from the wrong- 
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Sect. 4. — Protection of rights : Sub-sect. 2, B. <Sc C. ,* 
sub-sect . 3,] 

river Calder, but not otherwise interested in the 
navigation, were not entitled to sustain a suit to 
enforce clauses in the Railway Acts protecting the 
Calder navigation from injury by the railway 

works. 1 IDLING WORTH V. MANCHESTER A LEEDS 

Ry. Co. (1840), 2 By. A Can. Cas. 187. 

1030. Injury to mill by erection of landing 

stage — Defence of licence from Thames Conser- 
vancy.] — Lawes v. Turner A Frere (1892), 8 
T. L. It. 584. 

C. Proceedings by Corporation. 

1031. Application for mandamus — To compel 
repair of river bank — Apprehension of injury to 
navigation.] — A co. were authorised by Act of 
Parliamc nt , to make, complete, A maintain a new 
course or channel for a river, the same to be of 
equal depth & breadth at the bottom, A of equal 
inclination at the sides with the old course or 
channel. They were also required to make com- 
pensation to persons interested in any houses A 
lands, injured by means of the execution of the 
powers thereby granted. The co., for the pur- 
poses of their works, purchased the entirety of 
certain closes, parts of which, after the under- 
taking was completed, they sold in lots. One of 
the conditions of sale was, that a strip of land lying 
between the lots A the new channel of the river, 
should be for ever left open as a public road. This 
road was afterwards adopted A repaired by the 
parish, but a portion of it having given w r av, in 
consequence of the action of the tide causing a slip 
in the bank, whereby the inclination of the sides 
of the new channel became altered, the ow'ners A 
occupiers of houses built upon the said lots since 
the sale, called upon the co. to repair the bank, 
which they refused to do. On an application by 
the corpn. of Bristol, who are conservators of the 
river, on affidavits stating these facts A also slat ing 
apprehensions of injury to the navigation, though 
not showing any actual impediment caused thereto, 
the ct. granted a mandamus to compel the co. to 
repair A maintain the bank.- - R. r. Bristol Bock 
Co. (1839), 1 Ry. A ('an. ('as. 518. 

1032. Proceedings for injunction — To restrain 
erection of pier.] — E xeter Cohen, v. Devon 
(Earl), No. 1017, ante. 

1033. To restrain extension of wharf.] — 

A.-G. v. Terry, No. 971, ante. 

Su b -sect. 3 . — Indictment. 

1034. When indictment lies— General rule.] 

R. v. Russell, No. 957, aide. 

1035. .] — R. v. Ward, No. 977, ante. 

1036. Particular instances — Throwing 

rubbish from vessel — Liability of owner when not 
on board.] — (1) Barbours Act, 1814 (c. 159), s. 11, 
operates by way of substitution for that j>art of 
Harbours Act, 1715 (c. 22), which makes it an 
offence to throw out of any vessel, in a navigable 
river, ballast rubbish, etc., so as to obstruct the 
channel or prejudice the navigation therein, A 
a conviction under the earlier statute for such an 
offence is bad. 

(2) The owner of a vessel may be convicted of 
such an offence though he be not on board at the 
time the act is done. — Michell v. Brown (1858), 


1 E. A E. 267 ; 28 L. .T. M. C. 53 ; 32 E. T. O. S. 
146 ; 23 ,1. P. 548 ; 5 Jur. N. 8. 707 ; 7 W. R. 80 ; 
120 E. R. 909. 

Annotations : — As to (1 )Consd.Whitohcad v. Smithers (1877), 
2 0. V . D. 55.1. Apld. Wheal Remfry China Clay, etc., Co. 
v. Truro Corpn., [1923] 2 K. B. 594. Reid. Fortescue v . 
St. Matthew, Bethnal Green Vestry, [18911 2 Q. B. 170 ; 
R. v. Chandra Dharma (1905), 53 W. R. 431. As to 
(2) Refd. Searlo v. Reynolds (1806), 7 B. & S. 704. 

1037. Mooring vessel on line of navi- 

gation — Bye-law.] — The W. navigation trustees 
having power to make bye-laws for the ordering 
A good government of the navigation of the river 
W., made a bye-law that the person having charge 
of a vessel shall not lie up or moor same so as to 
prevent other vessels passing. S.’s vessel was 
moored on one side, the 1. was moored on the 
other side, A each said it w r as the other’s turn to 
remove for a third vessel to pass but neither 
moved : — Held : 8. was rightly convicted under 
the bye-law, A it was no answ er to set up a custom 
about each obstructing vessel removing alternately 
A he had removed the time previous to this.- — 
Stubbs v. Hilditcii (1887), 51 J. P. 758, D. C. 

Failure to remove wreck .] — See 

Nos. 1001, 1002, ante. 

1038. Defences — Licence to erect.] — R. v. 

Russell, No. 957, ante. 

1039. .] — R. v. Gubitt (1858), 

22 J. P. do. 751. 

1040. Consequences of encroachment 

trifling.] — Indictment for a nuisance, by erecting A 
continuing piles A planking in a harbour, A thereby 
obstructing it A rendering it insecure. Special 
verdict, that, by deft.’s works, the harbour is in 
some extreme cases rendered less secure '. — Held : 
deft, was not responsible criminally for conse- 
quences so slight, uncertain, A rare, A a verdict 
of not guilty must be entered.- -R. v. Tindall 
(1837), 6 Ad. A El. 143 ; 1 Nov. A P K. B. 719 ; 
Will. Woll. A Dav. 316 ; 6 E. J. M. 0. 97 ; 1 .J. P. 
139; 112 E. It. 55. 

Annotations Refd. 1*. r. Russell (1851), 18 Jur. 1022; 
R. v. United Kingdom Electric* Telegraph Co. (1862), 6 
L. T. 378. 

1041. Custom — Several vessels moored in 

line of navigation — Custom to move alternatively.] 

— Stubbs v. ILildttcii, No. 1037, ante. 

Public benefit .] — Sec Nos. 956-959, ante. 

1042. Liability for acts of servants.] — Michell 
v. Brown, No. 1036, ante. 

1043. .] — The workmen of deft., a colliery 

owner, in working the colliery, stacked the refuse 
in such a manner that it fell into a navigable river, 
A caused an obstruction therein. Deft, was 
indicted for a nuisance in causing such obstruction ; 
— Held : the facts of his not having personally 
superintended the works, of his having given 
express orders to the workmen that the refuse 
should be deposited in a particular place w here it 
would not do any harm, A it was not to be thrown 
into the river, would not relieve him from liability 
upon this indictment. — R. v. Stephens (1866), 
E. R. 1 Q. B. 702 ; 7 B. A S. 710 ; 35 Tv. J. Q. B. 
251 ; 14 E. T. 593 ; 30 J. V. 822 ; 12 Jur. N. S. 
961 ; 14 W. R. 859 ; 10 Cox, C. C. 340. 

Annotations:— Consd. Ooppen v. Moore (No. 2), [1898] 2 
Q. H. 306 ; Rostock v. Ramsey V. 1). C. (1899), 63 J. P. 
728. Refd. R. v. Holbrook (1 878), 4 Q. B. J). 4 2 ; Chisholm 
r. Boulton (1889), 22 Q. B. D. 736; Inland Revenue r. 
Cardiff Conservative Club (1894), 58 J. P. 120; BbcrraB 
v. Do Rutzen, [1895] I Q. B. 918; Barker r. Herbert, 
[1911] 2 K. B. 633. Mentd. Mullins v. Collins (1874), 
L. It. 9 Q. B. 292. 


doer. — R ainy River Navigation Co. 
r. Ontario & Minnesota Power Co. 
(1914), 26 O. W. R. 752 ; 6 O. W. N. 
533 ; 17 D. L. R. 850.— CAN. 

g. Action for injunction.] — Ikk- 
bon v. Holt Timber Co. (1913), 5 


O. W. N 577 ; 30 O. L. It. 209 — CAN. 

PART V. SECT. 4, SUB-SECT. 3. 

h. \Vh n indictment lies— Particu- 
lar inst rices — Erection of bridge .] — 
Small v. Grand Trunk Ry. Co. (1857), 


15 U. C. R. 283 — CAN. 

k. — — Erection of wharf .] — 

R. v. Port Perry & Port Whitby 
RY. CO. (1876), 38 IJ. C. It. 431.— CAN. 

l. Erection of weir .] — 

R. v. Ryan (1845), 8 1. L. It. 119.— IR. 



Part V. — Navigation on Tidal and 

1044. Whether new trial granted.] — Where a 

prosecution, though criminal in form, is in sub- 
stance merely a proceeding for trying a civil right, 
the ct., after an acquittal, will grant a new trial for 
misdirection or a verdict contrary to the evidence, 

& will not restrain itself to correcting the mis- 
carriage by merely suspending the judgment. 
Qu. : whether an indictment for obstructing a 
navigation by erecting a wall be within this rule. — 
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R. v. Russeix (1851), 3 E. & B. 942 ; 23 L. J. 
M. C. 173 ; 18 J. P. 807 ; 18 Jur. 1022 ; 2 W. R. 
555 ; 118 E. R. 1394. 

An natations : — Consd. R. v. Stephens (I860), L. R. I Q. B. 
702. Reid. It. v. Brailsford (i860). 2 L. T. 508; R. v. 
Johnson (1800), 2 E. & E. 018 ; Jt. r. Longton Gas Co. 
(1800), C Jur. N. S. 001 ; It. N. E. By. (1001), 70 L. .T. 
K. B. 548; It. v. Simpson, [1014 1 1 K. li. 00. Mentd. 
Dawes v. Hawkins (1800), 7 Jur. N. S. 202 ; B. v. United 
Kingdom Electric Telegraph Co. (1802), 2 B. & S. 647, n. 


WATERWORKS 

See Water Supply. 


WAY-GOING CROPS. 

See Agriculture. 


WAYLEAVE. 


See Easements and Profits a Prendre ; Mines, Minerals and Quarries ; 

Telephones. 


Telegraphs and 


WAYS. 


See Easements and Profits a PkenoTvE ; Highways, Streets and Bridges ; Mines, Minerals 


and Quarries. 
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Inspectors of Markets . 
Merchandise Marks Avis 
Sale of Goods 
Shops 


See Markets. 

Trade Marks, Trade Names and Designs. 
,, Sale of Goods. 

,, Factories. 
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Part I. — Statutory Regulations of Weights and Measures. 


See Weights & Measures Act, 1878 (c. 49) ; 
Weights & Measures Act, 1889 (c. 21) ; Weights 
So Measures (Purchase) Act, 1892 (c. 18) ; Weights 
Sc Measures Act, 1893 (c. 19) ; Weights Sc Measures 


(Metric System) Act, 1897 (c. 40) ; Weights Sc 
Measures Act, 1904 (c. 28) ; Weights Sc Measures 
(Amendment) Act, 1920 (c. 8) ; Sale of Food 
(Weights Sc Measures) Act, 1920 (c. 03). 


Part II. — Standards of Weights and Measures. 


Sect. 1.— IN GENERAL. 

See Weights Sc Measures Acts, 1878 -1920. 

Verification of standards by Board of Trade — 
Fees.] — See Fees (Increase) Act, 1923 (c. 4), s. 0. 


Sect. 2 - COMPULSORY USE OF IMPERIAL 

STANDARDS. 

See Weights & Measures Act, 1878 (c. 49), 
ss. 19-21 ; Weights Sc Measures (Metric System) 
Act, 1897 (c. 40), s. 2 (2). 

1. Relation of local measures to imperial 
measures—Proportion to be declared.] — A con- 
tract for the sale of corn by the hobbott is in 
contravention of the provisions of 22 Car. II., 
c. 8, s. 2, Sc therefore an action will not lie for the 
breach of if. 

After .fan. 1, 1820, a sale may bo effected by 
any local weight, or measure, if the ratio of such 
weight or measure, to the standard weight or 
measure, be specified in terms.- -T yson v. Thomas 
( 1825), M‘Clo. Sc Vo. 119 ; M8 E. R. 350. 

A nm>tati<n\s : Disld. Imrsler r. Taylor (1S.11), f> P. <V Ad. 

887. Reid. Smit h n. Mawhood (181. >), I I M. & \Y. 4.V2 ; 

Hughes v. Humphreys USf»i). 3 JO. & H. 95 1. 

2. — — .] — A contract for the sale of a 
certain number of tons of iron “ long weight ” is 
not iu contravention of 5 Si 0 Will. 4, c. 03, Sc 
5 Geo. 4, c. 71, A consequently such contract is 
valid. 

Kemble : 5 Geo. 1, c. 71. s. 15, is not repealed by 
5 Sc 0 Will. J, c. 03, A consequent I y coni rads by 
local weight may be lawfully made, if tiie pro- 
portion to the standard is expressed ; though it 
is otherwise with respect to measures, all local 
measures being abolished by 5 A 0 Will. 1, e. 03, 
s. 0. --Giles v. Jones (1855), 1 L E\<*h. 393; 3 
('. L. 11. 1405 ; 24 L. J. Ex. 259 ; 19 .1. P. <U3 ; 
1 Jur. N. 8. 982 ; 3 W. 1L 570 ; 150 K. 11. 881, 
tlx. (’li.; affq. S. G. sub nom. Jones r. Giles 
( 1854), 10 Exeh. 119. 

3. — — gal© without such declaration 

void.]— Where A. agreed to supply B. with a 


(quantity of turnip seed, & 13. agreed to sow it on 
his own land, Sc sell the crop of seed produced 
therefrom to A. at £1 Is. the Winchester bushel. 
Snnblc : since 5 Geo. 4, c. 74, an agreement to sell 
by' the Winchester bushel, not containing any 
declaration of the proportion which that measure 
bears to the inperial bushel, is void. — Watts v. 
Friend (1830), 10 JB. Sc (J. 410 ; L. & Welsh. 193 ; 
5 Man. Sc Rv. K. B. 139 ; 8 L. J. O. S. K. B. 181 ; 
109 E. K. 510. 

Annotation Mentd. Williams v. Uurgcss (1839), 10 Ad. & 
El. 400. 


4. “ Bushel.**] — Proof that deft, agreed 

to sell so many bushels of com according to a 
particular measure will not support an allegation 
in a declaration to sell so many bushels ; because 
“ bushels,” without any other explanation, means 
a bushel by statute measure. — IIoCKlN a. Cooke 
( 1791), 4 Term Rep. 314 ; 100 E. It. 1039. 


Annotations : — Apld. St. Cross Hospital v. Howard do 

Walden (17 Of) ), a Term Rep. 33 8. Consd. Giles r. Jones 

(1855), 1 1 Kxeli. 393. 

5. Winchester bushel.] — Watts r. 

Friend, No. 3, ante. 

6. “ Quarter.**] — If the reddendum in a 

hospital renewed lease be “so many quarters of 
com ” it will be understood to mean legal quarters, 
reckoning the bushel at eight gallons, although the 
old leases before 22 Sc 23 Car. 2, c. 12, contained 
the same reddendum , Sc although till lately the 
lessees paid by r composition, reckoning the bushel 
at nine gallons. — S t. Cross Hospital, (Master) 
v. Howard de Walden (Lord) (1795), 0 Term 
Rep. 338 ; 101 E. R. 583. 

A unotaiion Consd. (Ole.', r. Jones (18.75), 11 Exeh. 393. 

7. . 1 - -Phillips v. Williams (1901), 

18 T. L. It. 223 ; on appeal (1903), 19 T. L. It. 233, 
C. A. 


8. Chaldron of coal.] — In Mar. 1802, 

3 Geo. 2, c. 20, s. 13, giving a penalty against 
dealers in coals within the metropolis A- 10 miles 
round for not justly measuring coals sold by the 
chaldron according to the lawful bushel directed 
by 12 Ami. <\ 17, s. 11, was a subsisting law ; Sc 
held that evidence of such coals proving short 


PART I. 

a. Acts conversant with weights <('• 
measures — Not with prices. ] — M ’UL- 
i,Aon v. M* Garry (IS63), 9 L. T. 21. 

IR. 

PART II. SECT, 2. 

b, HeUition of local mcasurts io 
imperial measures .] — I)avik v. Robert- 
son (1847), Arkloy, 336.— SCOT. 

o. Stones of twenty-four im- 

perial jwwuis . ) — Where defender con- 
tracted to deliver to pursuer 600 
stones of hay, each stone to weigh 
24 imperial pounds: — Held: the sale 
was not void under W eights & Measures 
Act, 1878, this being a sale by an 
imperial measure, viz. the pound. — 
Lang v. Camjciion (1894), Allwood \s 


7 W. L. Ii. 493.- CAN. 

g. .] — Pltfs., who throslied grain 

for deft., bad upon their separator a 
weighing attachment answering the 
requirements of Weights & Measures 
Act, s. 33, as amended by 3 Edw. 7, 
o. 7‘2,s. 4, & deft, tacitly assented to its 
use, & took no other moans of ascer- 
taining tho quantity threshed : — 
Held : he should not be permitted to 
Ray, that the manner of ascertaining 
the number of bushels threshed was 
contrary to the Act : & plfcfa. were 
entitled to recover according to their 
own measurement. — Kyles & Chester 
v . Wilson (Bask.) (1912), 21 W. L. R. 
416 ; 3U.L. R. 702.— CAN. 

h. .} — Where the owner of 

grain threshed was present at the 

K »> 

J 


Weights & Measures, 99 : 21 It. (Ct. of 
Bess.) 337.— SCOT. 

d. Threshing grain. J — lMtf. con- 
tracted with deft, to thrash his grain 
at a price per bushel. At the threshing 
the threshed grain w T as run into hags, 
each supposed to contain two bushels, 
Sc the quantity was estimated by the 
number of bags. It was not ascer- 
tained either by measuring with a 
Dominion standard measure or by 
weighing : — Held : under Weights & 
Measures Act, 1886, s. 21, pltf. could 
not rcoovor anything for the work ho 
had done. — Macdonald v . Corkjual 
(1897), 9 Man. L. R. 284. — CAN. 

— — .j — conn v. Fitzgerald 
(1903), 5 Terr. L. R. 346. — CAN. 

f, .] - C4TLBY r v. Johnston (1908), 
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Seel . 2 . — Compulsory use of imperial standards . 
Sect . 3: Sub-sect, 1.] 

upon remeasurement was admissible to prove the 
charge of their not having been justly measured. 
Qu . : whether 3 Geo. 2, c. 26, were a subsisting 
law after July, 1802, when 26 Geo. 3, e. 108, was 
revived by the stat. 42 Geo. 3, c. 80. — Warren v . 
Windle (1803), 3 East, 205 ; 102 E. E. 576. 

Annotation : — Mentd. Taylor v. New Windsor Corpn., 
[1898] 1 (>. B. 180. 

9. “ Hobbett of corn.”] — T yson v . Thomas, 

No. 1, aide. 

10. — --.] — 5 &. 0 "Will. 4, c. 63, s. 6, abolishes 

all local or customary measures, & imposes a 
penalty on every person who shall sell by any 
denomination or measure other than one of the 
imperial measures, or some multiple or alicpiot 
part thereof : — Held : this applies only to sale by 
measure of capacity, & not to sale by weight 
estimated in pounds. <fc therefore it does not 
extend to sale by any local term designating a 
given number of pounds weight. As to sale of 
wheat by Welsh hobbett, it appearing by evidence 
that this designated 168 lbs. weight, <te that a sale 
by hobbett entitled the purchaser to so many 
pounds of wheat. — H ughes v. Humphreys (1851), 

3 E. & B. 954 ; 2 C. L. K. 1580 ; 23 L. J. Q. B. 
356 ; 23 L. T. O. 8. 208 ; 18 J. I\ 619 ; 1 Jur. 
N. 8. 42 ; 2 W. R. 526 ; 118 E. E. 1399. 

Annotation : —Consd. Giles r. Jones (1855), 11 Exch. 393. 

11. “ Long weight.”] — Giles v . Jones, 

No. 2, ante . 

12. “ Kilderkin of ale.”J — G., having 

ordered one kilderkin of mild ah* received a cask 
of ale together with an invoice which stated : 

“ Bought of North Eastern Breweries Ltd. Oct. 
21, 1903. Kils. 1 Mild Ale B.M. Per Brl. 48s.— 
£1.” 

The cask held seventeen gallons one quart & 
one pint, & a kilderkin is a cask holding eighteen 
gallons. It was found as a fact that applts. knew 
that the process of coopering casks had the effect 
of diminishing their holding capacity : — Held : 
applts. were rightly convicted of applying a false 
trade description within Merchandise Marks Act, 
1887 (c. 28), s. 2 (1) (d ). — North-Eastern 
Breweries, Ltd. v. Gibson (1904), 91 L. T. 78 ; 
68 J. P. 356 ; 20 T. L. K. 490 ; 48 Sol. Jo. 476 ; 20 
Cox, C. C. 700, 1). C. 

13. Goods sold in foreign country by foreign 
weights & measures — Contract made In England.] — 

4 & 5 W ill. 4, c. 63, s. 6, which abolishes the use for 
the future of certain weights & measures sect. 21, 
which enacts that “ any contract, bargain, or sale 
made by any such weights or measures, shall be 
wholly null & void,” do not render void a contract 
entered into in the United Kingdom for the sale of 
goods to be weighed or measured by the weights 
& measures mentioned in sect. 6, unless such 


goods are also weighed or measured in this 
country. — Eosseter v. Caiilmann (1853), 8 Exch. 
361 ; 22 L. J. Ex. 128 ; 20 L. T. O. S. 211 ; 17 
J. P. 297 ; 155 E. E. 1386. 

14. Contents of measures— Proved by production 
in court.] — Contents of measures not to be proved 
but by a production in court.--- Chenie v. Watson 
(1797), Peake, Add. Cas. 123; 170 E. E. 217, 
N. P. 

15. Measurement of timber — When crooked.] — 

Harley v. Eolt (1844), 10 L. T. 275. 

Liverpool & Calliper measure.] — 

McKnight v. Clarke (1855), 7 L. T. 259. 

17. “ String ” & “ Tape ” measurement.] 

— A railway eo. claimed under powers conferred 
upon it by a private Act of Parliament, passed in 
1845, to charge for the carriage of every 40 cubic 
feet of timber as ascertained by “ tape ” & not by 
“ string ” measurement : — Held : as the “ string ” 
measurement was the more accurate mode of 
finding the cubic contents of timber in trees, & 
as it had been the only measure used as between 
buyers <fc sellers in England before & since 1845, 
a railway co. could not claim to use the “ tape ” 
measurement, even though by it the weight of the 
timber might be more accurately ascertained. — 
Great Western Ey. Co. v. Lowe (1884), X T. L. li. 
179, D. C. 

18. .] — By sect. 18 of the Schedule to 

the Great Western Kail way co. (Rates <sl Charges) 
Order Confirmation Act, 1891, it is enacted that 
“ the cubic contents of timber consigned by 
measurement weight shall be ascertained by the 
most accurate mode of measurement in use for 
the time being ” : - -Held : the most accurate 
mode of measurement in use, of the cubic contents 
of round timber consigned by measurement 
weight, is measurement by string under bark, with 
a divisor of 1 13, with reasonable allowances for 
any irregularity or defect in the shape of the 
timber measured. — Great Western II y. Co. v. 
Lowe (1901), li Ry. & Can. Tr. Cas. 152. 

Custom in hardwood timber trade.] — 

A charterparty provided that a vessel should load 
a, full cargo of Jarrah wood for the United 
Kingdom, freight being payable at the rate of 
35s. per load of 50 cubic feet delivered. ” Cargo 
to consist of 9 in. by 3 in. planks, of reasonable 
lengths such as could go down ship’s present 
hatchways.” The cargo consisted of planks 
exceeding 9 in. by 3 in. by an average of about 
l in. By a custom of the hardwood timber trade, 
in measuring cross dimensions, fractions of quarter 
of an inch are disregarded :--! leld : freight was 
payable upon tin* number of loads ascertained by 
measuring the cargo in the customary manner, 
<Su assuming that there had been a breach of the 
obligation to load planks 9 in. by 3 in. the damages 
were measured by the difference, if any, in freight, 


threshing & was aware of the method 
by which the quantity threshed was 
being ascertained & raised no objection, 
ho should not he allowed at the trial 
to amend by pleading non-compliance 
with Weights &. Measures Act, 1900. 
s, 33. — Sutton r. Martina l, [1020] 
1 W. W. It. 547 — CAN. 

k. Afrrccmcnt for sale by auUtn- 
r i sed mcasu re — (J ua nt i ties .subseq until y 
ascertained by authorised weights .] — 
Weights & Measures Act, s. 31, does 
not render it illegal for parties to 
agree upon a sale by some authorised 
measure, & then that the quantities 
should be ascertained by authorised 
weights. — H uuheh v. Chambers (1902), 
14 Man. L. It. 163.— CAN. 

l. Sale subject to foreign measures.] 
— The sale or a quantity of oil is pre- 


sumed to be made according to the 
standard Canadian measures ; a sale 
made subject to the American standard 
is null & void. — Premier Oil Co. v. 
Lavigne (1915), Q. It. 47 8. C. 543.— 
CAN. 

m. Contract made outside Canada 
— Goods to be delivered in Canada .) — 
Weights & Measures Act, 1906, s. 24, 
does not extend to & apply to trans- 
actions between merchants &. traders 
carrying on business in Canada & 
those carrying on business in foreign 
countries, in respect to the purchase 
by those carrying on business in Canada 
of goods in such foreign countries to be 
brought or imported into Canada, & 
which of necessity must be purchased 
by the standard of weights & measures 
adopted by those countries & which 


dider from our own, but the Act simply 
intends to regulate the sale of goods 
within Canada & requires that such 
goods shall bo marked in accordance 
with the provisions of Weights & 
Measures Act. The Act is only in- 
tended to operate with respect to 
transaction & dealings within Canada 
& w r as not intended to provide that an 
article might not bo legally delivered 
to a buyer in Canada which was 
purchased outsido of Canada merely 
because the purchase price was to bo 
determined by a prohibited foreign 
weight or measure. — Lucas (Joiin) & 
Co. v. Monkton Supply Co., Ltd., 
11924] 4 I). L. It. 376; 52 N. B. It. 
55.— CAN. 

n. Weighing ironsUme wrought by 
miners.) —The use of weights other 



Part II. — Standards op Weights and Measures. 


133 


which must be ascertained by measuring in 
the customary manner. Sernble: the expression 
“ planks 0 in. by 3 in.” meant planks of those 
measurements, when measured in the customary 
manner. — Y oung v. Canning Jarrah Timber 
Co., Ltd. (1899), 4 Com. Cas. 06. 

Sale of bread.] — See Food <fc Drugs, Vol. XXV., 
pp. 117-121, Nos. 397-420. 

Sale of Intoxicating liquors.] — See Intoxicating 
Lt quoth? , Vol. XXX., pp. 00-01, Nos. 693-701. 


Sect. 3.— UNJUST MEASURES. 

Sub-sect. 1. — In General. 

See Weights & Measures Act, 1878 (c. 49), 
ss. 25-27 ; Weights & Measures Act, 1889 (e. 21), 
s. 3 ; Sale of Food (Weights A Measures) Act, 
1926 (c. 63), ss. 12, 15. 

20. Measures must be used for trade — What 
amounts to using for trade.] — Justices convicted 
W., under 5 & 6 Will. 4, c. 63, for possessing false 
weights A an unjust weighing machine. On a case 
stated, under Summary Jurisdiction Act, 1857 
(c. 43), it appeared that W. was receiver of the 
Metropolitan Police, A that a station house, & all 
the chattels there, were vested in him under 
Metropolitan Police Act, 1829 (c. 41), s. 16 ; that, 
in the station house, were weights which were 
light, A a weighing machine which, from an injury, 
gave light weight ; that these were used in weigh- 
ing coals which were allowed to the constables. 
Conviction quashed : the weights, etc., not being 
used, within the meaning of 5 A 6 Will. 4, c. 63, 
s. 21, A the station house not being a store, etc., 
where goods were exposed or kept for sale, nor 
weighed for conveyance or carriage, A sect. 28 
being inapplicable. — Whay v. Reynolds (1858), 
1 33. A K 165 ; 7 W. P. 86 ; 22 J. P. Jo. 753 ; 
120 E. P.870. 

21. — - — .]— Applt., a farmer, had in his 

barn or outhouse a balance or portable weighing 
machine, A two iron weights, which were found by 
the inspector of weights A measures to be light. 
The inspector saw no produce about applt. \s 
premises, A could not prove that lie exposed or 
Kept for sale, or weighed for conveyance or carriage, 
any goods or produce. Applt. having been con- 
victed by j list ices under 5 A 6 Will. 4, e. 63, s. 28 : — 
Held : the conviction was wrong.— G riffiths v. 
Place (1869), 20 L. T. 484 ; 33 J. P. 629. 

22. — .1 — Pcsp. was summoned, under 

Weights A Measures Act, 1878 (c. 49), s. 29, for 
unlawfully using for trade a certain measure which 
was not stamped as required by the sect. The 
evidence was that the rosp., who was a milk 
carrier, was delivering milk at certain houses, 
A in the course of delivering the milk he took a 
can, which was an ordinary can with a lid used for 
delivering milk, A tilled it from the tap of a churn. 
He then left the can containing the milk on the 
doorstep of a house where if had apparently been 
ordered by a purchaser, lie was thereupon asked 
by an inspector what he had delivered to the 


purchaser, & he replied ‘ 1 A pint of milk. ” The can 
was not stamped as a measure, but was of the 
correct capacity, one pint, when the lid was not 
closed. It was not completely filled when the 
inspector measured the milk , with the result that 
the quantity sold as a pint of milk was deficient 
by half an ounce : — Held : the can was being used 
as a measure for trade with in the meaning of the 
sect., A, as it was not stamped, the resp. was liable 
to a penalty.— -R obinson v. Golding (1910), 103 
L. T. 248 ; 74 J. P. 335 ; 8 L. G. R. 828, P. 0. 

Use of unstamped measure.]— See Nos. 

46, 47, 48, post. 

23. Unjust measure & question of fact — Finding 
of fact by justices not to be questioned.] — R. v. 

Baxendale (1880), as reported in 44 J. P. Jo. 763. 

24. Jurisdiction of justices — Complaint as to use 
of scales the property of Crown — Use by postmaster 
trading as baker.] — An information was laid, under 
Weights A Measures Act, 1878 (c. 49), s. 25, 
against the master of a post office, who also traded 
as a baker upon the same premises, for having 
in his possession for use for trade an unjust scale. 
The scale belonged to the Post Office, A was the 
property of the Crown : — Held : the justices had 
no jurisdiction to hear & determine the matter 
of the information, because the provisions of the 
Act did not apply to scales which were the pro- 
perty of the Crown. — It. v. Kent JJ. (1889), 24 
Q. R. D. 181 ; 59 L. J. M. 0. 51 ; 54 J. P. 453 ; 
sub mom. R. r. Bromley JJ., 62 L. T. 114; 38 
W. R. 253; 17 Cox, C. C. 61; sub vom. Be 
Bromley, Kent, JJ., He Nictiolls, 6 T. L. R. 106, 

1). C. 

An nutrition Mentd. I’, v. Longe, etc., JJ. A Cooke (1897), 

(*>(» L. J. Q. B. 278. 

25. Liability of employer for acts of servant — 
Employee falsifying measure without employer’s 
knowledge.] — Applt s. supplied their servant with 
two correct measures to be used by him in supply- 
ing oil to customers on his rounds. For his own 
purposes A not in the interests of applt s., A with- 
out- their knowledge, the servant substituted for 
one of the correct measures wit h which he had been 
supplied a measure which had been discarded by 
applts. A which the servant had made unjust, A 
which he was using on his rounds when it was 
seized by an inspector of weights A measures. 
Applts. were thereupon charged with having such 
unjust measure in their possession for use for trade, 

A were convicted : — Held ; the conviction must be 
quashed, as in the circumstances the possession 
of the unjust measure by the servant was not the 
possession of applts. — A nglo-American Oil Co., 
Ltd. v. Manning, [1908 1 l K. B. 536 ; 77 L. J. 

K. B. 205 ; 98 L. T. 570 ; 72 J . P. 35 ; 24 T. L. R. 
215 ; 6 L. ft. R. 299, I). 0. 

A n notation : — Distd. Buckingham r. Duck (1918), 120 L. T. 

81. 

26. .] — An employer charged with un- 

lawfully having in his possession for use for trade 
a scale which is false or unjust contrary to Weights 
A Measures Act, 1878 (c. 49), s. 25, may rely by 
way of defence upon Sale of Food (Weights A 
Measures) Act, 1926 (c. 63), s. 12 (5). which pro- 


than those authorised by Weights A 
Measures Acts for the purpose of 
weighing Ironstone wrought by miners, 
in order to determine their wages, 
amounts to a contravention of Weights 
A Measures Act, 1835, s. 21. — Patkr- 
son v. Robertson (1871), 2 Couper, 
131 ; 44 Sc. Jur. 1.— SCOT. 

PART II. SECT. 3, SUB-SECT. 1. 

o. Meaning of “ have in possession." ] 
— The words “ have in his possession ” 
in Weights Sc Meusures Act, 1890, 


s. 54, moan liavo in his possession for 
the purpose of use in ascertaining tho 
weight of other bodies. — English v. 
Potter, [1908] V. L. li. 632.— AUS. 

p. Meaning of ** found light , de- 
ficient or otherwise unjust.**] — Toohky 
v. Lornk Municipality, [1920] 2 
D. L. It. 778 : [1926] 1 W. W. It. 900 ; 
35 Man, L. K. 492.— CAN. 

q. Overweighing of cattle on muni- 
cipal scales — Liability of municipality — 
Absence of evidence of negligence .] — 
Toohey v. Loune Municipality, [1920] 


2 D. L. R. 778 [1920] 1 W. W. R. 

9G6 ; 35 Man. L. li. 492 — CAN. 

r. Weighing selling goods under 
weight — Necessity for lUtclling both 
weighing cO selling .] — Burgh Police 
(Scotland) Act. 1892, s. 430, in terms 
imposes a penalty only on persons who 
bof-h sell A also incorrectly weigh goods, 
A a complaint which charges tho 
accused merely with selling goods under 
weight is irrelevant. — Mahtkrton v. 
Soutar, Collier v. Soutar, [1912 j 
S. C. (J.) 74 ; 6 Adam, 054 — SCOT. 
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Sect . 3. — Unjust measures: Sub-sects. I tfc 2.] 

vides that where an employer charged with an 
offence against “ this Act ” proves that he used 
due diligence to enforce the Act A that another 
person committed the offence without his consent, 
connivance or wilful default, the employer shall 
be exempt from any penalty. — Hart v. Hudson 
Brothers, Ltd., [1928] 2 K. B. 029 ; 97 L. J. 
K. B. 804; 139 L. T. 663; 92 J. P. 170; 44 
T. L. R. 820 ; 72 Sol. Jo. 584 ; 20 L. G. R. 505, 
1). C. 

.] — Sec, also , Criminal, Law, Vol. XIV., 

p. 41, Nos. 109, 110 ; Food & Drugs, Vol. XXV., 
p. 130, Nos. 541-542, A compare No. 110, post. 


Sub -sect. 2.- -What Amounts to Unjust 

Measures. 

See Weights A Measures Act, 1878 (c. 49), 
ss. 25-27 ; Weights Sc Measures Act, 1889 (c. 21), 
s. 3. 

27. Earthen vessels — In ordinary use.] — Under 
5 & 0 Will. 4, c. 03, s. 21, earthen vessels [mugs] 
are liable to seizure if ordinarily used as measures, 
Sc if on examination they are found to be unjust. 
— Washington v . Young (1850), 5 Exch. 403 : 19 
L. J. Ex. 348 ; 15 L. T. O. S. 231 ; 14 .) . P. 591 ; 
155 E. R. 170. 

Annotation : — Folld. I?, r. A niton (18(11). 3 E. A K. 568. 

28. .]— Under 5 Sc 0 Will. 4, c. 03, s. 28, 

unstamped earthenware jugs or drinking cups, 
ordinarily used as measures, are liable to be seized 
if they are found to be unjust, A the person using 
them is subject to a penalty under sect-. 28. — R. 
v. Aulton (1801), 3 E. Sc E. 508 ; 30 L. J. M. O. 
129 ; 3 L. T. 099 ; 25 .1. P. 09 ; 9 W. R. 278 ; 121 
E. R. 550 ; sab nom. Aulton r. Burton, 7 Jur. 
N. 8. 238. 

29. Weighing machines— Defective machines — 
Subject to atmospheric variations.] — Upon the 
conviction of a railway co. under 5 & 0 Will. 4, 
c. 08, s. 28, for having in their possession a weigh- 
ing machine which upon examination thereof, 
duly made by the inspector of weights Sc measures, 
was found to be incorrect :—Held : a machine 
which, from its construction, was liable to variation 
from atmospheric A other causes, Sc required to be 
adjusted before it was used, was not incorrect upon 
examination, within the meaning of the statute, 
if examined by the inspector before it had been 
adjusted.— London Sc North Western By. Co. 
v. Richards (1802), 2 B. & S. 320 ; 20 J. P. 181 ; 
8 Jur. N. S. 539 ; 121 E. R. 1094 ; sub worn. R. v. 
London & North Western Ry. Co., 5 L. T. 792. 

Annotations : — Distd. G. \V. lty. v. Bailie (1864), 5 H. <Sc S. 

1*28 ; Carr r. Stringer (1868), L. It. 3 Q. H. 433. 

30 . Out of order — Allowance made for 

error.] — A weighing machine which has become out 
of order so as to weigh untruly is an incorrect 
weighing machine within 5 Sc 0 Will. 4, c. 03, s. 28, 
although by making an allowance for the error the 
weight of articles could be ascertained truly by 
it ; alitcr, where a machine from its construction 
requires to be adjusted before it can be used at all. 
— Great Western Ry. Co. v. Bailie (1804), 5 
B. A 8. 928 ; 5 New Hep. 170 ; 34 L. J. M. C. 31 ; 
11 Jur. N. 8. 204 ; 29 J. P. 229 ; 13 W. R. 203 ; 
122 E. R. 1070 ; sub nom. Bailie v . Great 
Western Ry. Co., 11 L. T. 418. 

Annotation Held. Carr v. Stringer (1868), 18 L. T. 309. 


31. — — Adjustment necessary before use.] 

— Great Western Ry. Go. v. Bailie, No. 30, ante. 

32 . Detachable ball used to correct 

adjustment — Capable of being filled with shot.] — 

Applt, was charged, before justices, with having 
a pair of unjust scales in his shop, under 5 Sc 6 
Will, 4, c. 03, s. 28, which iniliets a penalty on 
“ any person who shall have in his possession 
a steelyard or other weighing machine which 
shall on examination be found incorrect or other- 
wise unjust.” Tiie scales were correct as to 
balance in the state in which they were found by 
the inspector ; but there was hanging upon the 
weight end of the beam a hollow brass ball, which 
could be unscrewed at the neck & contained shot ; 
the ball was hung by a hook upon the beam. Sc 
was easily removed by merely lifting it off. If the 
ball were removed, or any of the shot taken out, 
the scales were unjust. Sc against the purchaser. 
The justices were of opinion that the ball was not 
part of the scales, as it was merely kept in its place 
by its own weight, Sc could be detached in an 
instant ; A that as the shot could be removed from 
the ball & replaced at pleasure, it was not a proper 
instrument of adjustment ; A they convicted 
applt. Held : the justices were justified in 
drawing the above inferences of fact, A the con- 
viction was right. — Carr v. Stringer (1808), 
L. R. 3 Q. H. 433 ; 9 B. A S. 238 ; 37 L. J. M. C. 
120 ; 18 L. T. 399 ; 32 J. P. 517 ; 10 W. R. 859. 

Annotation : — Folld. Heiilon «\ Radford (1881), 41 .1. P. 

221 . 

33. Incorrect when pans reversed.] — 

ITenton v . Radford (1881), 45 .1, P. 224. 

34. Incorrect in purchaser’s favour.] — 

Applt. had in his possession a spring balance which 
on inspection was found to be incorrect A unjust, 
inasmuch as it gave seventeen ounces to the 
pound weight avoirdupois, being one ounce 
against the seller, A he was convicted on the 
ground that the balance could have been used 
for the purpose of buying as well as selling : — 
Held : 22 A 23 Viet. c. 50, s. 3, w r as intended to 
protect the public against persons selling, A did 
not apply to the case of a seller using a balance 
unjust to himself, A therefore the conviction was 
wrong. — Brooke v. Shaogate (1873), L. R. 8 
Q. B. 352 ; sub nom. Booth v. Suadgett, 42 
L. J. M. C. 98 ; 29 L. T. 30 ; 37 J. P. 743 ; 21 
W. H. 845. 

35. Weight indicated by machine exceeding 
weight of article sold — Compensating weight on 
other scale — With knowledge of customer.] — VV., 

a coal merchant, in using Ids weighing machine, 
which was correct in itself, used to put on one 
scale a barrow under the sack for the convenience 
of lifting the sack after it was weighed. The 
barrow, together with an empty sack, weighed 
seven pounds, A to compensate these a seven 
pounds iron w T eight was put on the opposite scale. 
IT., a purchaser of coke, on weighing the same, 
knew of the use of this barrow, A what weight to 
allow for it, A assented to it, A was satisfied that 
after all the sacks were weighed, A the weight of 
the barrow deducted, he got full weight. The 
barrow was no part of the machine :—Ueld : there 
was nothing wrong in this use of a barrow, & it did 
not make the machine either incorrect or unjust, 
so long as the purchaser knew how it was used & 
allowed for. — Withall v. Francis (1878), 42 J. P. 
012. 

Annotation : - Consd. L. C. C\ r. Payne, [1904] 1 K. B. 194. 


PART II. SECT. 3, SUB-SECT. 2. 

t. Weighing machines — Effect of 
cvtrtom .]— By a local custom 4 V>. 
weight was deducted from the weight, of 


all live pigs sold in tbo market. Lefts, 
hung a 4 lb. weight on their balance In 
accordance with the custom : — Held : 
they were rightly convicted under 


Weights & Measures Act., 1 878, h. 25, for 
using false weights. — Collins v. Djcnny 
& Sons (1897), Allwood Weights Sc 
Measures, 132 ; 31 I, L. T. IG7.— IB. 
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36. — Article weighed with wrapper.] 

Keep, was charged under Weights to Measures Act, 
1878 (o. 49), s. 25, with having in his possession 
for use for trade a weighing machine which was 
false or unjust. The machine, which was used for 
weighing tea, had on it, under the scoop in which 
the tea was placed, a piece of paper, the effect of 
which was to make the machine indicate a weight 
exceeding, by the weight of the paper, the weight 
of the tea in the scoop. The paper was placed 
where it was for the purpose of convenience to 
expedition in weighing, because it would take 
longer to weigh the tea if it were placed in the bag 
in which it was to be sold before being put into the 
scoop. The paper weighed less than the bag in 
which the tea was sold : — Held : as the machine, 
when used with the paper, indicated a weight in 
excess of the true weight of the tea sold, it was 
false or unjust,” within the meaning of sect. 25, 
& resp. ought to be convicted. — Lane v. Ken dale 
[1899] 2 Q. K. 873 ; 09 L. J. Q. B. 8 ; 81 L. T. 
445 ; 48 W. K. 153 ; 18 T. L. R. 4 ; 44 Sol. Jo. 1 1 ; 
19 Cox, 0. 0. 399 ; sub nom. Lane v. Kendall, 83 
9. P. 757, D. C. 


A n notation 

37. 


-Consd. L. C. C. v . Payno, [1004] 1 K. B. 191. 
.] — .Reaps., who were whole- 
sale tea merchants, were charged under Weights 
to Measures Act, 1878 (o. 49), s. 25, with using for 
trade two scales which were false or unjust. One 
of the scales, which were used for weighing tea, 
had a small metal disc allixed by wire to the arm 
of the scale on which the scoop for weighing the tea 
was placed, the disc being approximately equivalent 
in weight to the paper bag in which each quantit y 
of tea was to be put ; the effect was to make the 
quantity of tea required to turn the scale less by 
the weight of the metal disc than the weight on 
the opposite side of the scale. The second machine 
had, instead of a metal disc, a paper bag placed 
under the scoop in which the tea was placed for 
weighing ; the effect was the same. After being 
weighed the tea was placed in paper bags. Tea 
was so weighed out only for retail dealers who 
requested to be supplied with it so packed, A who 
supplied the paper bags in which it was to be packed 
to resps. ; each of the bags had printed on it au 
intimation that the weight of the paper was 
included. Directions were give n by resps. to 
their servants not to us»‘ scales with a metal disc, 
or paper bag attached for any customers other 
than such retail dealers: — Held: the scales, 
being kept in a condition in which they could not 
weigh accirnitely that which was put in them to be 
weighed, were “ false or unjust ” within the mean- 
ing of the sect., notwithstanding the acquiescence 
of the purchasers in the mode of weighing. 
London County Council v, Payne to Co., [1904] 
l K. K. 194 ; 73 L. J. 1C. R. 192 ; 89 L. T. 832 ; 
88 J. V. 21 ; 52 YV. R, 299 ; 20 T. L. R, 93 ; 48 
Sol. Jo. 132 ; 2 L. G. It. 184 ; 20 Cox, C. C. 580. 


Annotation : — Folld. L. <\ C. r. Bayno (No. U), 11905] 1 

K. B. 4 JO. 

38. — .] — Resps., who were whole- 

sale tea merchants, received orders from some of 
their customers for quantities of tea to be weighed 
out in packets of a particular weight, to in t hose 
cases the tea was weighed out at the resp.’s 
warehouse in the following way, a beam weighing 
macliine was used, to a girl in their employment 
placed a paper bag, supplied by the customer, 
under the goods scoop of the machine, where it 
remained wliilst the tea was being weighed., the 
effect being that the tea put into the scoop weighed 
less, by the weight of the paper bag, than the 
weight on the opposite sido of the machine. This 
mode of weighing was adopted at the request 


of the customer. The machine weighed justly to 
truly when the bag was not under the scoop. 
When the weighing was finished the girl put the 
macliine, with the bag still under the scoop, 
aside on a shelf, to reported that the weighing was 
finished to resps.* forewoman, who shortly after- 
wards came round to took away the paper bag, to 
other precautions were taken to ensure that the 
bag should not be used for any other weighing. 
An inspector of weights & measures, on visiting 
the warehouse when one of those weighing opera- 
tions had just been completed, found the machine 
on the shelf with the paper bag still under the 
scoop Held : resps. had committed the offence 
of “ using ” for trade a weighing machine which 
was false or unjust,” contrary to Weights to 
Measurcs Act, 1878 (c. 49), s. 25. 

I think . . . that the words “ every person 
who uses a scale which is false or unjust ” mean 
to include the use for the weighing operation of a 
scale which is false or unjust as a scale when in use 
(liORD Alverstone, C.J.). — London County 
Council v. Payne & Co. (No. 2), [1905] 1 K. B. 
410 ; 71 L. .T. K. K. 108 ; 92 L. T. 120 ; 89 J. P. 
80 ; 53 W. R. 319 ; 21 T. L. R. 182 ; 49 Sol. Jo. 
147 ; 8 L. (1. R, 118; 20 Cox, C. C. 768, D. 0. 

— /j — See, further , Part V., Sect. 2, 

pout. 

— Prepacked articles .] — See Sale of Food 

(Weights to Measures) Act, 1926 (c. 63). 

39. Beer barrels.] — Spencer ?>. Till (1897), 
All wood’s Weights to Measures, 135. 

40. .] — IIayley v. Taylor (1900), 82 L. T. 

803 ; 16 T. L. R, 447 ; 19 Cox, C. C. 538, 1). C. 

41. Gauged milk churn.] — Applt. was convicted, 
under Weights to Measures Act, 1878 (c. 49), s. 25, 
of having false measures in his possession for use 
for trade. He sold milk to a purchaser,^ to sent it 
by train in his own churns, which were lilted with 
gauges to indicate the number of gallons they 
contained, to the contract of carriage between 
applt. to the railway co. provided that they should 
be so fitted. By his contract with applt. the 
purchaser was entitled to have the churns regauged 
when he doomed it necessary. Tho magistrate 
found that, in the dealings between applt. to the 
purchaser, to between applt. to the railway co., 
the gauged churns were used as measures, to that 
two churns, purporting to contain sixteen gallons 
each, contained two pints less : — Held: the ganged 
churns were measures, which applt. had in his 
possession for use for trade, within the meaning of 
the Act, to he was rightly convicted. — Harris v. 
London County Council, [1895] 1 Q. B. 240 ; 64 
L. J. M. C. 81 ; 71 I.. T. 844 ; 11 T. L. R. 113 ; 
39 Sol. Jo. 135 ; 18 Cox, C. C. 65 ; 15 R. 98, 1). C. 

Annotation Refd. Bellamy v. Great Western & Metro- 
politan Dairies (1908), 98 L. T. 757. 

42. — — Not used as measure — Scales.] 

co. were the owners of a milk churn which they 
supplied to a farmer for the purpose of liis sending 
his milk to them. The churn was marked inside 
with circular discs of brass numbered at intervals 
witli figures which were apparently intended for the 
measurement of barn gallons, but in fact did not 
accurately measure the number of barn gallons 
corresponding to the figures. The farmer stated 
that lie took the quantity of milk from the marks 
in the churns to entered it against resp. co., to 
made out his accounts by reducing the number of 
barn gallons shown by the churn to imperial 
gallons. Evidence was given on behalf of resp. 
co, that they never measured by the discs, or 
intended the discs to be used as measures, to they 
were really only an index to the height of the milk 
in the churns, to that if they desired to measure 
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Sect. 3. — Unjust measures: Sub-sect . 2. Part III. 

Sects. 1 & 2 : Sub-sects. 1 & 2. j 

the milk in any churn it was poured into one of 
seven test churns which were kept for the purpose 
of testing & were never used for travelling. The 
justices found as a fact that the churn supplied 
to the farmer was at the. time of its seizure in the 
possession of resp. co. for the purpose of trade, 
but as a vessel for the conveyance of milk only, 


& not as a measure, Sc they dismissed a summons 
against resp. co. under Weights Sc Measures Act, 
1878 (c. 49), s. 25, for having in their possession 
for use for trade a measure which was unjust : — 
Held : the justices wei'e right. — Bellamy v. Great 
Western Sc Metropolitan Dairies, Ltd. (1908). 
98 L. T. 757 ; 72 J. P. 284 ; 6 L. G. K. 772 ; 21 
Cox, C. C. 598, D. C. 

Annotation Distd. Robinson r. Goulding (1910), 8 L. G. R. 

828. 


Part III. Stamping and Verification of Weights and 

Measures. 


Sect. 1.— IN GENERAL. 

See Weights & Measures Acts, 1878-1920. 

43. Necessity for stamping — Where measure or 

weight used for trade — What amounts to using for 
trade.] — The guardians of W. contracted with a 
baker to supply loaves for paupers. Sc he guessed 
the quantity required each Wednesday from the 
previous week. The baker brought the loaves in 
a cart into a cottage hired by the guardians, Sc P., 
the relieving officer, tested the bread with a weight 
that was unstamped. Sc which was the property 
of the guardians : — Held : P. was properly con- 
victed of using an unstamped weight under 5 0 

Will. 4, e. 03, s. 21, Sc it was no defence that he 
was using it merely to test the weight. Sc not for 
buving selling. --Painter v. Seeks (1875), 40 
.T. P. 549, I). O/ 

44. .] — TI order v. Roberts ik 

Co. (1880), 44 J. P. do. 250. 

45. — .] — A manufacturer 

smelter of lead used a pair of beam scales for 
checking the weight of the produce of the works 
after the lead had been made into “ pigs.” The 
weights were entered in a book kept at the works. 
When the lead was delivered to purchasers invoices 
were invariably sent specifying the weight, Sc 
when forwarded by rail consignment notes were 
sent, also, specifying the weight : — Held : this was 
a weighing instrument used in trade, & must be 
verified st amped.- - Crick v. Theobald (1895), 
04 L. ,1. M. C. 210 ; 72 L. T. 807 ; 59 .1. P. 502 ; 
11 T. L. R. 445; 39 Sol. do. 500; 15 R. 511, 
1). C. 

A n notation Refd. L. C. C. r. Payne, [19011 1 K. II. 191. 

46. Use of unstamped weight or measure — 
Stamp obliterated by use — Weight otherwise 
correct.] — Where weights or measures have once 
been duly stamped or sealed under 5 Sc 0 Will. 4, 
e. 03, s. 21, but the stamp or seal has become 
obliterated by time A use, the person using them 
is not liable to the penalty imposed by that sect, 
for the use of unauthorised weights or measures, 
provided such weights or measures be otherwise 
unobjectionable. — Starr v. Stringer (1872), L. R. 

7 C. P. 383 ; sub nom. Stark v. Tktndek. 20 L. T. 
735 ; 36 d. P. 728. 

47. No facility for stamping provided by 

local authority — Prosecution by local authority.] — 

A local authority are not precluded from prose- 
cuting a person for using a measure not stamped 

PART III. SECT. 1. 

a. What wights measure ft may 
he stamped .] — The only weights & 
measures which an inspector is autho- 
rised & can be required to stamp are 
those which correspond with the 
imperial standard units, viz. the 


in conformity with Weights Sc Measures Act, 1878 
(c. 49), s. 29, by reason of having failed to fix times 
Sc places for verifying Sc stamping weights Sc 
measures in accordance with sect. \\ of the Act. — 
Haylev v. Taylor (1900), 82 L. T. 803; 10 

T. L. R. 447 ; 19 Oox. C. C. 538. 1). G. 

48. — — .] - Robinson v. Golding, No. 22, ante. 


Sect. 2 — INSPECTORS. 

Sub-sect. 1. — In General. 

See Weights Sc Measures Acts, 1878-1920 ; 
Municipal Corporations Act, 1882 (c. 50), s. 242 (1). 

49. Appointment — By justices.] — 37 Geo. 3, 
c. 1 43, s. 1 . by which the justices at their respective 
petty sessions within the divisions, districts. Sc 
other places of the several counties of England , 
are authorised to appoint examiners of weights Sc 
balances, extends only to such divisions, etc., as 
wore known Sc recognised at the time when the 
Act passed ; Sc such appoint ment made at a 
petty sessions, by two justices for a district which 
they bad, without the consent- of the other magis- 
trates, created within the last- five or six years, was 
held to he illegal.- - R. r. Devon dd. (ISIS), 1 B. Sc 
Aid. 588 ; 100 E. K. 210. 

Annotation : - Mentd. H. v. Whittles (1819), 18 (). R. 2IS. 

50 . In quarter sessions.] — Quarter 

sessions, acting under 5 Sc 0 Will. 4, e. 03, s. 17, 
appointed ail inspector Sc superintendents of 
police to he inspectors of weights Sc measures, 
without- remuneration : — Held : there was nothing 
in County Police Act, 1839 (e. 93), which rendered 
the appointment an excess of jurisdiction. Sc it 
could not be questioned in this ct., the certiorari 
being taken awav bv 5 A: 0 Will. 1, c. 03, s. 30. - 
H. r. .Jarvis (1854), '3 E. A B. 040 ; 18 d. P. 001 ; 
18 dur. 1051 : 318 E. R. 1282. 

51. Pltf. vats appointed, by 
the justices of the county of S. in quarter sessions, 
inspector of weights Sc. measures, for a district 
comprising the town of B. Subsequently the 
town of B. was incorporated, Sc obtained a grant of 
a separate ct. of quarter sessions. The recorder 
of B., in quarter sessions for B., appointed deft, 
inspector of weights Sc measures. The justices 
for the borough of 13. in petty sessions appointed 
pltf. inspector. On a case stated without plead- 
ings, in which the question was whether the 

under Weights & Measures Act, 1 0 Vlot. 
No. 34 (consolidated in 1898, No. 19), 
was a freehold public office tenable 
during life or good behaviour. An 
inspector was not liable to dismissal 
at the pleasure of the Governor in 
Council us the bolder of a public office 


pound, gallon A yard, or with some 
multiple or aliquot part of Baid 
standards. — List v. Clark (1845), 2 
Broun, 590.— SCOT. 

PART III. SECT. 2, SUB-SECT. 1. 

b. liemoval .) — The office of inspector 
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appointment was in the recorder in quarter 
sessions, or the justices of the borough in petty 
sessions :-—Held : it was in neither, but in quarter 
sessions for the county of 8., in virtue of whose 
appointment pltf. recovered. — Duly v. Siiarwood 
(1850), 0 E. & B. 830 ; 25 I, J. M. C. 122 ; 27 
L. T. O. S. 240 ; 20 J. P. 820 ; 3 Jur. N. 8. 03 ; 4 
W. It. 775 ; 119 E. Jt. 1073. 

52. .] — R. v. Birmingham JJ. (1858), 

22 J. P. Jo. 700. 

53. — - — By recorder.] — In counties of cities. 
A counties of towns, to which a ct. of quarter 
sessions has been granted under 5 & 0 Will. 4, 
c. 70, the recorder, by sect. 105, has the powers 
relating to inspectors of weights & measures, 
given by 5 A 0 Will. 4, c. 03, s. 17, to the magis- 
trates in quarter sessions assembled. Although 
the present jurisdiction of the recorder be limited 
to a district less extensive than that which the 
county comprehended up to the time of passing 
those statutes. — R. v. Hull Recorder (1838), 8 
Ad. & El. 038 ; 3 Nev. A P. K. B. 505 ; 1 Will. 
Wo 11. A Tl. 385 ; 7 L. ,T. M. C. 100 ; 2 J. P. 550 ; 
2 Jur. 050; 112 E. R, 080. 

Annotations : — Distd. Duly v. Sharwood (18. r >G). 6 K. & D. 

830. Mentd. HummomJ r. Pcueoek 0 847), 1 Exch. 41 ; 

Jl. v. Lancaster (1817), 10 Q, 13. 962; R. v. Hayward 

(1802), 31 L. J. M. C. 177. 

54. .] — Duly r. Sharwood, No. 51, 

ante. 


55. Area of jurisdiction of inspectors — Stamping 
weights or measures of person in jurisdiction of 
other inspector— Penalty.] — S., an inspector of 
weights A measures for the city of U., appointed as 
such under 5 A; 0 Will. 4, c. 03, s. 25, by the mayor 
of that city, knowingly stamped, at his office in 
that city, certain weights sent to him for that 
purpose by B., a person residing within a district 
for which another inspector had been legally 
appointed, under sect. 17, by the justices of the 
county of (\ : — Held: S. thereby incurred the 
penalty provided by sect . 25 ; A his conviction by 
justices, for an offence under that sect., was 
affirmed.' R. v. Skelton (1859), 1 E. A E. 810 ; 
28 L. .1. M. U. 222 : 33 L. T. O. S. 120 ; 23 J. P. 
030 ; 5 ,Jur. N. S. 1317 : 7 W. R. 4 17 ; 8 Cox, 0. U. 
177 : 120 E. R. 11 10. 

56. Police officer as Inspector— Not entitled to 
reduced railway rates.] — A police officer appointed 
by the county council an inspector of weights A 
measures is not entitled when travelling as such 
inspector to conveyance at the reduced rate pro- 
vided by Cheap Trains Act, 1883 (c. 34), s. 0, for 
the conveyance of the police on occasions of the 
public service.-- -Spencer v. Lancashire A York- 
shire By. Co., | 1898] 1 Q. B. 043 ; 07 L. J. Q. B. 
405 ; 78 L. T. 323 ; 02 J. P. 29(5 ; 40 W. R. 443 ; 
14 T. L. R. 292 : 42 Sol. Jo. 397, D. C. 


Stjb-sect. 2.— Powers and Duties. 

See Weights A Measures Act, 1878 (c. 49)? 
ss. 48, 49 ; Weights A Measures Act, 18S9 (c. 21), 
s. 13 ; Weights A Measures Act, 1904 (c. 28), 
s. 13 (5) ; Weights A Measures Regulations, 1907. 

57. Entry on premises — Whether special warrant 
necessary.] — An inspector of weights A measures, 
appointed by sessions under 5 A 0 Will. 4, c. 03, 
s. 17, A having a general warrant from a magis- 
trate, under sect. 28, to act as such within his 
jurisdiction, may, by virtue of such appointment 
A warrant, enter any shop, etc., within his district, 


at all seasonable times, to examine & seize false 
weights A measures, A need not have a special 
warrant from a justice in each individual case. — 
Hutchings v. Reeves (1842), 9 M. A W. 747 ; 11 

L. J. M. C. 109 ; 0 J. P. 313 ; 0 Jur. 439 ; 152 
E. R. 310. 

Annotation : — Reid. Kershaw r. Johnson (1844), 1 Car. 8c 

Kir. 329. 

58. .] — (1) An inspector of weights A 

measures, appointed under 5 A 0 Will. 4, c. 03, 
does not require a special warrant, in order to 
authorise him to act in each individual case, his 
general warrant under sect. 28 being sufficient for 
that purpose. 

(2) By sect. 21 of that Act, no weight above 
50 lb. is required to be inspected A stamped ; but 
the inspector may still enter places within the 
meaning of the Act, in order to inspect, etc., 
although no weight of 50 lb. or under be kept 
therein. 

(3) Under sect. 28 an inspector is not authorised 
in seizing any weight, without having first com- 
pared it with the standard, in order to ascertain 
whether it be just or not. 

(4 ) Semble : it is not necessary, in order to 
justify an inspector in entering under sect. 28, 
that the place into which he enters should be one 
in which goods are actually “ exposed or kept for 
sale.” If lie have good reason to believe that it is 
so, A the entry be made bond fide under this belief, 
that will be sufficient.- Kershaw v . Johnson 
(1814), 1 Car. A Kir. 329. 

59. .] — Stevenson v. Shickle (1849), 

12 L. T. O. S. 408 ; 13 J. P. 80 ; 13 Jur. 1 103. 

00. Reasonable belief that goods exposed or 

kept for sale.] — Kershaw v . Johnson, No. 58, ante. 

61. Right to seize — -Weight or measures — Pre- 
liminary comparison with standard weight.] — 
Kershaw v. Johnson, No. 58. ante. 

62. -.] — An inspector of weights A 

measures, under 5 A <> Will. 4, c. 03, s. 28, duly 
entered a shop to examine weights, measures A 
weighing machines. lie seized A carried away as 
forfeited a pair of scales, & detained them after 
being requested to give them up. The owner sued 
m the* county ct. : when the jury found that the 
scales were in fact unjust ; that they were a, weigh- 
ing machine, A not a weight or measure ; A that 
deft, bond fide believed that he was acting in 
pursuance of the Act. Under the direction of the 
judge, the jury found for pltf.: — Held: under 
5 A 0 Will. 4, e. 03, s. 28, weighing machines are 
not forfeited though unjust, although weights A 
measures are : A (left, was not authorised by that 
Act to seize the scales. — Thomas v. Stephenson 
(1853), 2 E. A B. 108 ; 1 C. L. R. 410 ; 1 Saund. A 

M. 122 ; 22 L. J. Q. B. 258 ; 21 L. T. O. S. 112 ; 
17 J. P. 537 ; 17 Jur. 597 ; 1 W. R. 325. 

63. Earthenware vessels — Mugs.] — 

Washington v . Young, No. 27, ante. 

64. Weighing machine.] — Thomas v . 

Stephenson, No. 02, ante. 

65. Power to demand production of weights & 
measures — Liability of servant for refusal to pro- 
duce — Servant left In temporary charge.] — A 
servant, left in temporary charge of his master’s 
premises A business during the absence of his 
master, is not liable to conviction under Weights 
A Measures Act, 1878 (c. 49), s. 48, for neglecting 
to produce for inspection weights A measures 
belonging to his master, A on his master’s premises 
for use for trade. — Smith v. Webb (1896), 60 J. P. 
517 ; 12 T. L. R, 450, D. 0. 


under the Govt, within N. S. W. 
Constitution Act, 1902, s. 47, but could 
only be removed from office by the 


justices in potty sessions for good 
cause, & after being called upon to 
show cause against bis removal. — 


Ex p. Evans (1900), 10 8. R. N. S. W. 
t ; 2G N. S. W. W. N. 189 ; 9 C. L. U. 
140.— AUS. 
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Sect . 2 . — Inspectors : Sub-sects . 2 3. Paris IV. 

V. Sect. 1 : Sub-sect. 1 

66. Power to prosecute — Inspector appointed by 
local authority — No certificate of having passed 
examination.]— Although, under Weights A 
Measures Act, 1889 (c. 21), s. 11, a person who, 
after the commencement- of that Act, is for the 
first time appointed an inspector of weights A 
measures, shall not act as such unless A until he 
has received a certificate of having passed the 
examination required under that Act, yet a person 
appointed as such inspector, but not having 
obtained such certificate, may lay an information 
for recovery of fines for breach of a bye-law with 
respect to the sale of coal made under sect. 28 of 
that Act, because such fines are recoverable 
summarily on the prosecution of any member of 
the public.— Cijabtrke r. Bulman (1890), 00 
J. P. 489 ; 12 T. L. Tt. 409. D. C. 

67. — - Consent of local authority — General 
consent sufficient.] — Under Weights A Measures 
Act, 1904 (c. 28), s. 14, a separate consent by the 
local authority for each prosecution by an inspector 
under the Act is not necessary, but a general 
consent to the inspector prosecuting on any infor- 
mation, complaint, or proceeding arising under the 
Act is sufficient. — Tyler v. Ferris, [1900] 1 K. B. 
94 ; 75 L. J. K. B. 142 ; 93 L. T. 843 ; 70 J. P. 
88 ; 54 W. R. 409 ; 22 T. L. R. 181 ; 50 Sol. Jo. 
127 ; 4 L . ft. JR. 201 ; 21 Cox, C. O. 73, D. C. 

68. Liability for misconduct — Defacing stamps 
on unjust weights & measures— No seizure or 
detention.] — Resp.. an inspector of weights A 
measures, having found that certain weights 
carried by a coal caiman were unjust, defaced the 
official stamps thereon, but did not seize or detain 
them. Tie also ascertained that the weighing 
machine carried by the carman was unjust by test- 
ing it with some 501b. weights on the van, A nine 
small local standard weights. Two informations 
having been preferred by applt. against resp. 


under Weights & Measures Act, 1878 (c. 49), s. 49, 
alleging misconduct on the part of the respondent : 
— Held : the justices rightly dismissed both 
informations. — Wedderbixrn v. Smith (1905), 92 
L. T. 853 ; 09 J. P. 217, 218 ; 3 L. ft. R. 533 ; 
20 Cox, C. C. 855, 1). C. 


Sub-sect. 3. — Fees. 

See Weights & Measures Act, 1889 (c. 21), s. 13 ; 
Weights A Measures Act, 1904 (c. 28), s. 9 ; 
Weights A Measures (Amendment) Act, 1920 
(c. 8) ; Statutory Rules A Orders, 1907, p. 1140. 

69. Constable acting as Inspector of weights & 
measures — Fees not payable to Police Fund.] — 
A local Act directed that fees received by constables 
for the performance of occasional duties, or of any 
act in the execution of their duty for which a fee 
might he received, might be paid, by order of the 
justices for the county, to the credit of the Police 
Superannuation Fund : — Held : fees paid to such 
constables as inspectors of weights & measures 
did not come within the operation of the above 
sect., such fees not being paid to them in the 
execution of their duties as constables, but merelv 
by viture of their appointment as inspectors of 
weights & measures. — R. v. Kestkvkn ,1 J. (1889), 
58 L,. J. M. C. 157 ; 01 L. T. 61 ; 53 J. P. 001 ; 
37 W. R. 070 ; 10 Cox, C. C. 080, I). C. 

70. Duty to take fees.] — By Weights A Measures 
Act, 1889 (c. 21), s. 13. an inspector of weights A 
measures may take in respect of the verification A 
stamping of weights, measures, A weighing 
instruments, the fees specified in the First Schedule 
to this Act, A no others -Held : this enactment 
was obligatory, imposing upon the inspector a 
duty to take the fees in all cases. — R. v. Roberts, 
[1901 | 2 K. B. 117 ; 70 L. J. K. B. 590 ; 05 .T. P. 
359 ; 17 T. L. R. 420 ; sub nom. R. v. Roberts, 
Ex p. Kyt.e, 84 L. T. 530 ; 49 W. K. 488 ; 45 Sol. 
Jo. 421, D. C. 


Part IV. “ Powers of Board of Trade. 

See Weights A Measures Acts, 1878-1920. 


Part V. — Special Provisions. 


Sect. 1. — COAL. 

Sub-sect. 1.— In General 

71. Claim of metage by customs— By corpora- 
tion — In respect of ownership of port— Proof of 
claim.] (1) The first count of the declaration 
stated, that the mayor A burgesses of the borough 
of Truro had from time whereof the memory of 
man was not to the contrary held A exercised, 

PART III. SECT. 2, SUB-SECT. 3. 

c. Inspector prevented from earn- 
ing statutory fees — Right to salary.] — 

Evans v. Williams (1010), II c. L. li. 

550. — AUS. 

PART V. SECT. 1, SUB-SECT. 1. 

d. Sale by loeight — Actual weigh- 
ing dispensed nnth by consent — Esti- 


but the mayor of the said borough, or the lessee or 
lessees, farmer or farmers of the said mayor A 
burgesses for the time being, of their deputy or 
deputies, a certain ancient office, or place of meter, 
for the measuring of all coal imported by sea A 
brought within the limits of the port of Truro, to be 
there disposed of, A that from time whereof, etc., 
there had belonged to the said mayor A burgesses, 
etc., by reason of the said office, A ancient fee, 


mated weight accepted — Whether con- 
tract illegal .] — Tho object of Weights Sc 
Measures Act. 1908, s. 21, is to secure 
that coal shall bo sold by weight Sc not 
by measure, such os by sack, box, or 
other receptacle ; but it does not 
require that the coal shall be actually 
weighed, Sc so Jong as the parties to a 
transaction sell or agroo to sell by 


weight there is nothing to prevent 
them from dispensing with the actual 
process of weighing, Sc substituting 
therefor an estimated woight as a 
means of arriving at tho price payable 
under tho contract. — Birkenhead A 
NoimicoTK Uas Co., Ltd. v. Red* 
path Sc Sons, Ltd., [19261 N. Z. L. It. 
741.— N.Z. 
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reward, or toll, for the measuring as aforesaid, 
& for the keeping & maintaining measures, 
weights, etc M i.#\ the fee, etc., of 4 d. the chaldron, 
to be received for measuring or being ready & 
willing to measure, each chaldron of coal imported 
as aforesaid, to be disposed of by measure ; 6c the 
fee, etc., of 8 d. by the three tons, to be received for 
the weighing, or being ready 6c willing to weigh, 
each three tons of coal imported, etc., as aforesaid, 
to be disposed of by measure. The count then 
stated a demise by the corpn. to pltf. of the office of 
meter, with the fees 6c privileges belonging to it, 
under which pltf. claimed a toll from deft, in respect 
of a cargo of coals imported by him into the port 
of Truro. The second count claimed the same fee 
as a perquisite of the office, not stating it to be 
immemorial. The third count claimed a reason- 
able fee. Other counts claimed the toll as a 
duty receivable by the corpns. or their lessees, 
from all merchants importing coal by sea within 
the limits of the port. The jury found a written 
verdict in these terms : “We find for pltf. ; 6c 
that the corpn. of T. have from time immemorial 
been possessed of, 6c have exercised, the office of 
meter, 6c have from time immemorial been possessed 
of, 6c have received for the performance of the 
duties of the office the sum of 4 d. a chaldron on 
cool iV culm ” : -Held : the finding sufficiently 
supported the first count of the declaration ; it 
die! not import that the corpn. was entitled only 
on actually measuring coals, 6c it did not disconnect 
their right to the toil from t licit* ownership of the 
port, & their obligation to maintain it, in respect 
of which ownership 6c obligation only they could 
be entitled to the payment without performing 
some actual service* for if. 

(2) Two leases from the corpn. of the office & 
dues in question were put in, the first dated in 
1752, in consideration of £021, the second in 1705. 


It was proved that the fee of Id. a, chaldron had 
been paid without interruption, from the year 
1772 to 1828 , although the meter never actually 
measured them himself, the only measurement, 
being for the purpose of ascertaining the custom 
house duties payable on them. A corpn. book of 
the date of 1020 was also produced at the trial : — 
Held: this was a sufficient yrhnd facie evidence 
that the corpn. 6c office of meter were immemorial, 
6c if sufficiently supported the immemorial claim 
for coals not actually metered. — Jenkins v. 
Harvey ( 1825 ), 2 O. M. 6c IE 292 ; 1 dale, 454 ; 


5 Tyr. 871 ; 5 1,. ,T. Ex. 17 ; 150 E. IE J09. 


Annotation* : — An to (I) Bold. Mills r. dole hosier Corpn. 
(ESG7), 30 E. J. C. P. *210 ; Hieeon Markets Co. r. Neatli 
N Brecon By. (1872). E. If. 7 C. 1*. f> :>.*>. As to (*2) Refd. 
Bnine i\ Thompson (IS EC, 4 Q. 1$. .34 3. Generally . Refd. 
Bryant r. Pool, (J8G8), E. IE 3 g. B. 497. Mentd. 
Benjamin r. Andrews (18.78), A C. B. N. S. 209; Shep- 
hard r. Payne (1801), 10 <J. B. N. S. 132 ; Northumber- 
land v. Tloujfhton (1870), 2*2 E. ME 491 ; Norfolk v. Arhuth- 
not (1879), 4 C. P. 1). ‘290; Brocklehank r. Thompson, 
[1903] ‘2 Ch. 344. 


72. Effect of statutory provision on 

customary claim.] — A declaration stated, that the 
corpn. of E. from time immemorial until Jan. 1, 
1820, when 5 6c 0 Will. 4, c. 02, s. 1), came into 
operation, had, by poisons by them in that behalf 
appointed, the sole 6c exclusive privilege of mea- 
suring, <te, from Jan. 1, 1820. of weighing, all coals 
imported into the port of E. ; 6c also the right 
privilege of appointing to perform such work a 
sufficient number of lit & proper persons, & from 
time to time of fixing a reasonable rate of payment 
for such work, to be proportioned, previous to 
Jan. 1, 1830, to the measured quantity, & subse- 
quently to that day to the weight of the coals ; 
such payments to be made to the persons who 
should do the work, 6c to be for their own use & 


benefit. The declaration then alleged a right & 
privilege of the corpn. that every owner of a 
vessel arriving in the port of L. with coals, should 
give notico to the corpn., in order that the work 
might be done by the said meters. It then averred 
that the corpn. had fixed a rate of payment for 
every score of tons weight, & had appointed a 
reasonable number of coal meters, of whom pltf. 
was one ; deft, imported several tons of coal into 
the port of E., &, although it was his duty, on the 
arrival of a vessel, 6c before landing the coals, to 
give notice, he did not do so, whereby pltf. was 
prevented from weighing the coals, & of earning 
the amount payable in respect thereof. The pleas 
traversed the right of the corpn. to weigh the coals, 
6c also the appointment of pltf. as coal meter. 
Evidence was given of a custom to measure all 
coals imported into the port of E. before Jan. 1, 
1836, & after that date to weigh them ; 6c that the 
corpn. had ordered that the meters should he paid 
at a rate per ton on coals weighed instead of per 
chaldron as before. In proof of pltf. ’s appointment 
as a meter, he gave in evidence an entry, not under 
seal, in the corpn. books, stating that he was so 
appointed. Pltf. had ever since acted as a coal 
meter : — Held : (1) the right of the corpn. by 

custom to measure coals imported was not con- 
verted by 5 6c 0 Will 4, c. 63, into a right to weigh ; 
(2) as the payment in respect of the measurement 
was for the benefit of the meter only, he was an 
officer & not a mere servant of the corpn., 6c there- 
fore an appointment under seal was necessary. — 
Smith v. Cartwiugitt (1851), 6 Exch. 927 ; 20 
E. J. Ex. 401 ; 17 L. T. O. S. 258 ; 15 J. P. 564 ; 
155 E. H. 823 

Annotation : — Gene ml l y, Refd. McMahon v. Lennari] ( 1 8/38 ), 

G H. E. Cas. 970. 

73. Appointment to office of meter- 

Necesslty for seal.] — S mith v. Cart weight, No. 
72, (tide. 

74. Powers of navigation authorities — Under 
navigation Act — Levying rates by tonnage.] — 

A na\ igation Act directed, that any surplus of 
rates remaining in the iiands of the comrs. should 
be annually invested in the funds until it should 
amount to £3,000, 6c that after that sum should be 
invested they should reduce the rates, so as they 
should not, together with the dividends of the 
£3,000, exceed the charges annually expended in 
carrying the Act into execution: — Held : (1) the 
comrs. had impliedly a power, after so reducing 
t he rat es, also to raise them again in case of neces- 
sit v ; (2) after the passing of 5 6 c 6 Will. 4. c. 63, 
the comrs. had power to levy the rates by the ton, 
they having been previously levied by the chaldron, 
without first applying to the sessions for an inqui- 
sition under sect. 1 1 of that Act. — Goody v . 
Penny (1842), 9 M. 6c W. 687 ; 11 E. J. Ex. 289 ; 
152 E. IE 290. 

A nnoiations : - Distd. Smith v. Cartwright (18ol), 6 Exch. 

927. Refd. Phillips t\ Williams (1901), 18 T. E. It. 223. 

75. Person In charge of vehicle carrying coal — 
Whether obliged to weigh or assist in weighing - 
On request of inspector — Weights & Measures Act, 
1889 (c. 21), s. 27.] — Under above sect, the person 
in charge of a vehicle in which coal is carried is 
under no obligation to weigh or assist in weighing 
the coal carried in the vehicle. The mere refusal, 
therefore, by him to assist in weighing the coal 
although required to do so by an officer of the local 
authority, does not constitute an obstruction of 
the weighing within above sect., sub-sect. 2. — 
Swallow v. London County Council, [1916] 
i K. IE 224 ; 85 L. J. lv. B. 234 ; 114 L. T. 368 ; 
80 J. P. 161 ; 32 T. L. IE 181 ; 14 L. G. It. 301 ; 
25 Cox, C. C. 295, D. C. 
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Weights and Measures. 


Sect. 1. — Coal: Sub-sects. 2 & 3.] 


Sub-sect. 2. — Weight Ticket. 

See Weights A Measures Act, 1889 (c. 21), 
ss. 20, 21, 22. 


76. Delivery of over two hundredweight by means 
of vehicle — Delivery of large quantity by several 
vehicles — Whether ticket must be delivered with 
each vehicle.] — A truckload of coal bought at the 
rate of 16s. per ton, for delivery on the premises of 
the purchaser, was delivered by means of three 
carts taking two journeys each, A carrying each 
more than 2 cwt. of coal. On the unloading of 
tho carts at the end of the first journey no ticket 
was delivered ; but on tho unloading of the carts 
at the end of the second journey a single ticket 
w r as delivered, showing only the weigiit of the entire 
truckload bought, but not the weight delivered 
by any of the carts on either journey, nor the tare 
weight of any of the carts : — Held : the seller 
had not complied with the provisions of Weights 
A Measures Act, 1889 (c. 21), s. 21. — Stangoe v. 
Slatter (1896), 60 J. 1\ 342 ; 12 T. L. R, 335, D. C. 
Annotation : — Distd. Kyle v . Dxmsdon, (1908] 2 K. 13. 203. 


77. 


-.] — llesps., having sold to a 


purchaser 12 tons of coal, delivered a portion of the 
coal in sacks in a vehicle to tho purchaser on 
Sept. 23, 1907, A at the same time, before any part 
of the coal was unloaded, gave to the purchaser 
a ticket according to the form in Schedule III. 
to Weights A Measures Act, 1889 (c. 21), for the 
delivery of 12 tons of coal in 210 sacks, each sack 
containing 1 cwt. On Oct. 2, 1907, 30 sacks of 
coal, each sack containing 1 cwt. being the remain- 
ing portion of the 12 tons, were sent by resps. in a 
vehicle for delivery to the purchaser, A were 
delivered to liim . No separate ticket was delivered 
or sent to the purchaser in respect of the thirty 
sacks of coal : — Held : the coal having been 
delivered in sacks A a ticket- for the entire quantity 
having been delivered to the purchaser on Sept. 23 
the failure of resps. to give a separate ticket in 
respect of the coal delivered on Oct. 2 did not 
constitute a breach of the provisions of Weights 
A Measures Act-, 1889 (c. 21), s. 21. — Kyle v. 
Dunsdon, [1908 I 2 K. B. 293 ; 77 L. .T. K. B. 547 ; 
98 L. T. 752 ; 72 J. P. 292 ; 24 T. L. R. 505 ; 6 
L. G. R. 578 ; 21 (’ox, (’. C. 587, I). (’. 


78 , Coal brought from lorry in street — 

Carried into house at purchaser’s request — Con- 
stitutes “ delivery by means of vehicle.”] — Applt., 
a coal dealer, while in charge of a horse A lorry in 
a street, having sacks of coal on the lorry, was 
asked by a woman to bring her 3 sacks of coal. 
Applt. A his assistant then carried 3 sacks from the 
lorry to the woman’s house. Each of the sacks 
contained 1 cwt., A had a metal label thereon 
stating that the sack contained that weight of 
coal. No ticket or note w T as delivered to the 
woman showing the quantity of coal delivered : — 
Held: (1) Weights A Measures Act, 1889 (c. 21), 
s. 21, is not limited in its application to the delivery 
of coal in fulfilment of a contract previously entered 
into ; (2) there was a “ delivery by means of a 
vehicle,” notwithstanding that the delivery was 
partially effected by applt. A his assistant carrying 
the coal from the vehicle to the purchaser’s house ; 
A (3) applt., in failing to deliver a ticket or note to 
the purchaser, had contravened sect. 21. — 
Lucas v. Hodson, [1919] 1 K. B. 6 ; 88 L. J. K. B. 
82 ; 1 19 L. T. 742 ; 83 J. P. 15 ; 35 T. L. R. 10 ; 
16 L. G. 14. 875 ; 26 Cox, C. C. 336, I). C. 

79. Coal A cart weighed on premises of 

purchaser — Ticket may be filled In at same time.] — 
By an agreement between a firm of coal merchants 
A the committee of an asylum all coal supplied 


to the asylum was to be weighed on the asylum 
weighbridge, A the weight there ascertained before 
delivery was accepted by the committee. At 
the time of weighing a cartload of coal in course of 
delivery at the asylum, the carter had in his 
possession a book of forms containing tickets in 
the form in the schedule, but in which the weights 
which were required to be entered were left in 
blank ; at the conclusion of the weighing, A before 
any part of the coal was unloaded, the purchasers’ 
storekeeper, in pursuance of the arrangement 
between tho parties, filled in upon tho ticket the 
weight of tho coal A vehicle, the tare weight of the 
vehicle A the net weight of coal delivered ; the 
ticket was then detached from the book, A handed 
by the carter to the storekeeper, A the coal was 
unloaded : — Held : the provisions of Weights A 
Measures Act, 1889 (c. 21), s. 21, had been complied 
with by the sellers, A they could not be convicted 
under that sect, for not delivering to the purchaser 
before any part of tho coal was unloaded a ticket 
in the form in Schedule III. to the Act. — Edwards 
v. Purnell, [1899] l Q. B. 449 ; 68 L. .T. Q. B. 
272 ; 79 L. T. 737 ; 63 J. P. 249 ; 47 W. R. 380 ; 
43 Sol. Jo. 226 ; 19 Cox, C. C. 236, 11. C. 

80. Form of ticket — Seller’s name — Busi- 

ness name sufficient.] — Applt. was convicted for 
default in compliance with tins provisions of 
Weights A Measures Act, 1889 (c. 21), s. 21, with 
respect to the delivery of a ticket with a ton of 
coal delivered by him, by means of a vehicle, to a 
purchaser. He had delivered a ticket in the form 
in Schedule HI. to the Act ; in the place for the 
name of the seller were inserted the words, “ Sellers 
the Co-operative Coal co.” This was the name 
under which applt. traded, but there was no real 
co. There was no intent to defraud : — Held : 
the provisions in the Act, requiring the insertion 
in the ticket of the seller's name, was sufficiently 
complied with by the insertion of the name 
under which applt. carried on his business, A the 
conviction w r as wrong. — C ameron r. Tyler. [1899] 
2 Q. B. 94 ; 68 L. J. Q. B. 759 ; 80 L. T. 761 ; 
63 J. 1’. 567 ; 47 W. R. 559 ; 15 T. L. R. 369 ; 43 
Sol. Jo. 498 ; 19 Cox, C. C. 353. I). C. 

Weight of sacks Incorrect- Total weight 

as per ticket correct.] — A quantity of coal exceed- 
ing 2 cwt-. was in course of living delivered from a 
veliicle to a purchaser A the ticket delivered there- 
with expressed that the purchaser would receive 
two tons of coals in 20 sacks each containing 2 cwt. 
When 1 1 of the sacks had been delivered the re- 


maining sacks were weighed, A some were found to 
contain less A some more than 2 cwt. each, but the 
deficiency in those weighed exceeded the excess. 
The magistrate found as a matter of fact that the 
whole quantity of 2 tons was delivered : — Held : 
as the whole quantity expressed in the ticket- had 
in fact been delivered, the seller could not, by 
reason of some of the sacks containing less than 
2 cwt. each, be convicted under Weights A Measures 
Act, 1889 (c. 21), s. 21, of having delivered a less 
quantity of coal than the quantity expressed in 
the ticket-. — Godfrey v. Radford (1896), 75 
Jj. T. 224 ; 60 ,T. P. 615 ; 18 Cox, 0. C. 417, L). 0. 

82. Sale In vehicle In bulk — Correct weight 

of vehicle — How ascertained.] — When coal is con- 
voyed for delivery on sale in bulk, in a vehicle not 
belonging to t he purchaser, the “ correct weight,” 
which is required by Weights A Measures Act, 
1889 (c. 21 ), s. 22, to be inserted in the ticket which 
is to be given to the purchaser, is the weight as 
ascertained at tho place from which the coal is 
brought, A not the weight at the time of delivery. 
— Knowles A Sons v. Sinclair, [1898] 1 Q. B. 
170 ; 67 L. .T. Q. B. 67 ; 77 Jj. T. 624 ; 62 J. P. 
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102 ; 40 W. R. 188 ; 42 Sol. Jo. 110 ; 18 Cox.'C. C. 
(381, D. C. 

Annotation * ».•— Expld. Edwards v. Purnell, [1899] 1 Q. B. 
449. Reid. Beardsley v. Pike (1904), 2 L. G. It. 710. 

•] — By Weights A 

Measures Act, 1889 (c. 21), s. 22 (1) : “ Where any 
quantity of coal exceeding 2 cwt. is convoyed for 
delivery on sale in a vehicle in bulk, the seller of the 
coal shall . . . cause the weight of the vehicle to 
bd* previously ascertained . . . ” i—IIeld : the 
true test whether the vehicle had been weighed so 
recently A under such circumstances that its 
correct weight had been ascertained. 

Semble : weighing at reasonable intervals was 
not the proper test, but the waggon need not be 
weighed before every delivery. — Beardsley v. 
Pike A Sons (1904), 90 L. T. 052 ; 08 J. P. 273 ; 
2 L. G. It. 710 ; 20 Cox, C. C. 048, 1). C. 


Sub-sect. 3. — Bye-Laws. 

Sec Weights & Measures Act, 1889 (c. 21), s. 28. 

84 . Validity — Bye-law of harbour authority — 
Monopoly of metage.] — Under a local harbour Act 
the corpn. ol P. had power to make bye-laws 
regulating their officers in the affairs of the wharf, 
A for regulating porters, carmen, etc. By a bye- 
law, if any other than the meters appointed by the 
corpn. weighed coals, etc., unladen from the 
wharf, lie shall incur a penalty of 40s. : — Held : the 
bye-law was too extensive, inasmuch as it com- 
pelled third parties buying A selling to accept the 
corpn. meter for weighing of goods. — Aldridge v. 
Whiting (1800), 30 J. P. 309. 

85. Vehicles delivering for sale - To carry 

weighing machine — Kind of machine not par- 
ticularised.] — In pursuance of Weights A Measures 
Act, 1889 (c. 21), s. 28, a county council framed A 
published a, bye-law that the person in charge 
of every vehicle carrying coal for sale on delivery 
to a purchaser should carry therewith a weighing 
instrument of “a form approved” :~Held : the 
bye-law was neither vague nor invalid for uncer- 
tainty, iri that it did not specify the identical 
weighing machine to be carried. A, justices who 
had, on this ground, declined to convict a coal 
dealer of an offence under it, had gone beyond 
their jurisdiction in entertaining the question 
of vagueness or uncertainty of language. — 
Martin r. Glarke (1893), 02 L. ,J. M. O. 178; 
9 T. L. P. t)5(> ; 37 Sol. Jo. 71(5 ; 5 It. 542, 1). C. 

86. — — .]- — A provision in a bye-law 

under Weights A Measures Act, 1889 (c. 21), s. 28, 
requiring a weighing machine to be provided A 
carried when coal is sold out of a vehicle held to be 
valid. — Kent County Council r. Humphrey, 
1 1895J 1 Q. lb 993 ; (51 L. .1. M. C. 190 ; 72 L. T. 
5(53 ; 59 J. P. 520 ; 43 W. B. 50(5 ; 39 Sol. Jo. 479 ; 
18 Cox, C. C. 1(53; 15 It. Ill ; « tub nom. Kent 
County Council v. Humphrey, Same v. Watts, 
11 T. L. U. 38(5, 1). C. 

Annotation* Consd. Swallow r. L. C. [1910] 1 K. 15. 

221. Reid. Ally r. Earrcll, [18901 1 O. IL 030. 

87 . Duty of person in charge to re- 


weigh on request— Bye-law valid but unreasonable.] 

-—By a bye-law made by a local authority under 
Weights A Measures Act, 1889 (c. 21), s. 28, 
which enables local authorities to make bye-laws 
regulating the sale of coal in small quantities, 
“ Every person in cl large of any vehicle carrying 


coal for sale ... in quantities not exceeding 
2 cwt. . . . shall re-weigh the coal upon being 
requested to do so by any purchaser, or by any 
one on behalf of the purchaser, or by an inspector 
of weights & measures, or by any constable ” : — 
Held : the sect, authorised the making of a bye- 
law requiring the coal to be weighed by the person 
in charge of the vehicle, but the bye-law was 
unreasonable, A therefore bad. — Alty v. Farrell, 
[1896] 1 Q. B. 036 ; 05 L. J. M. C. 115 ; 74 L. T. 
492 ; 00 J. P. 373 ; 12 T. L. R. 340 ; 40 Sol. Jo. 
400 ; 18 Cox, C. C. 321, I). C. 

Annotations : — Consd. Swallow v. L. C. O., [19161 1 K. B. 

224. Reid. Kruse v. Johnson, [1898] 2 Q. B. 91 ; A.-G. 

v. Hodgson, [1922] 2 Ch. 429. 

88. Registration of business name.] — A 

bye-law made by a county council requiring every 
person selling coal in quantities not exceeding 
2 cwt. to register his name A place of business with 
the inspector of weights A measures, if his place of 
business is within the county, is a valid bye-law, 
as being reasonable A “ regulating for the pur- 
poses of this Act the sale of coal in quantities not 
exceeding 2 cwt.” within Weights A Measures 
Act, 1889 (c. 21), s. 28 (1). — Ward v. Franklin 
(1909), 101 L. T. 081 ; 73 J. P. 500 ; 7 L. G. R. 
1075. 

89 . Construction — Vehicles to carry correct 
weighing machines & weights — Sufficiency of 
weights carried.] — Houghton v. Andrews (1895), 
Allwood’s Weights A Measures, 112, D. C. 

90. — — .] — A bye-law made under 

Weights A Measures Act, 1889 (c. 21), s. 28, 
provided that every person carrying coal for sale 
in a vehicle should carry therewith “ a correct 
weighing instrument . . .for the purpose of 
weighing any quantity of coal not exceeding 
2 cwt.” Resp., a coal dealer, was carrying bags 
of coal in his cart for sale, some of which bags 
purported to contain 1 cwt., A others i cwt. 
He had with him a correct set of scales, but only 
one weight weighing J cwt. : — Held : the bye- 
law A statute contemplated that the weighing 
instrument should be capable of weighing any bag 
of coal in the cart by a single operation, A that 
as a ewt. bag of coal could not be weighed with 
l cwt. weight in less than two operations, a breach 
of the law had been committed. — Crick v. 
Nicholes, [1905] 1 K. B. 501 ; 74 L. J. K. B. 283 ; 
92 L. T. 109 ; 09 J. P. 144 ; 53 W. R. 431 ; 21 
T. L. R. 235 ; 49 Sol. Jo. 200 ; 3 L. G. R. 277 ; 20 
Cox, C. C. 777, L>. C. 

91 . Where a vehicle carrying coals 

for sale.] — Kyle v. May (1899), Allwood’s Weights 
A Measures, 141, 1). C. 

92 . — Coal carried under pre- 

arranged contract.] — Certain customers gave 
specific orders for coal to a coal merchant at his 
place of business, but no unconditional appropria- 
tion of any coal was made either by the customers 
with the assent of the merchant nor by the 
merchant with the consent of the customers. The 
coal was afterwards delivered in a waggon by a 
servant of the coal merchant at the places of 
residence of the customers : — Held : whilst the 
coal was being carried from the yard of the coal 
merchant to the places of residence of the cus- 
tomers, with the sole object of fulfilling the orders 
which had been previously given by them, the coal 
was not for sale within the meaning of a local 
bye-law which imposed a penalty upon the person 


PART V. SECT. 1, SUB SECT. 3. 

©. Validity — Bye - law requiring 
weighing of coal on municipal weight 
scales. ]— -lie Millkk & Town of 
Vikde n (1906), 5 W. L. II. 49; 10 

Man. L, K. 479.— CAN. 


I. .] — Butterwortii 

(J. G.) & Co., Ltd. v. City of Ottawa, 
City of Ottawa v. Butterwortft 
(J. G.) & Co., Ltd. (1919), 1G O. W. N. 
322 : 46 O. L. It. 49 ; 49 D. L. It. 202. 
—CAN. 


g. Bye-law regulating sale of 

coal .] — 1 1. r. Woollatt (1906), II 
O. L. It. 544 ; 7 O. W. It. 727.— CAN. 

h. Infringement — Bye-law regulating 
sale of hay.] — It. v. Hollistf.r, 8 
O. It. 750.— CAN. 
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Weights and Measures. 


Sect. l t — Coal: Sub-sects, 3, 4 & 5. Sect. 2.] 

in charge of a vehicle carrying coal for sale who did 
not carry therewith an approved weighing machine 
& correct weights. — H unting v. Matthews 
(1913), 108 L. T. 1019 ; 77 J. 1\ 331 ; 29 T. L. 11. 
187 ; 11 L. G. II. 723 ; 23 Cox, 0. C. 444, D. C. 


Hub-sect. 4.— Sale in London. 

See London Coal Act, 1831 (c. Ixxvi) , 1 & 2 
Viet. c. ci. 

93. Form & contents of certificate— Name of 
colliery — Name by which coal known In- 
sufficient.] — In an action of debt to recover a 
penalty for not sending a certificate, the declara- 
tion alleged, that “ defts. did not send a certificate 
signed by defts., containing the usual name of the 
colliery out of which the coals won* brought, 6c 
the price paid by the master for such coals then 
sold & loaded on board the ship ” : — Held : 
(1) it was not necessary to prove at the trial that 
any coals had been actually sold ; (2) the descrip- 
tion in the certificate being “ Barrett’s Wallsend 
Coals, *’ such certificate was bad for not containing 
the usual name of the colliery out- of which the 
coals were gotten ; (3) if was no ground for a new 
trial, that the declaration set out more than one 
particular in which the certificate was deficient, 
although there was no evidence given at the trial 
in support of one of those particulars ; (4) the 
declaration was bad in arrest of judgment, for not 
averring that the defts. were “ t he fitters ” of the 
coals. — Grant v. Matthewson (184 i). 8 Scott, 
N. 1\. 135 ; 13 L. J. C. 1*. 1 19 ; 8 Jur. 517. 

94. — Recovery of penalty for defective certi- 
fleate — Sufficiency of allegations.] —G rant v. 
Matthew, non, No. 93, ante. 

95. Proof that coals actually sold.] — 

Grant v. Matthfavhon, No. 93, ante. 

98. Sale In sacks — Method of weighing.] — 
(1) London Coal Act, 1831 (c. Ixxvi), s. 54, directs 
carmen of waggons, etc., in which coals are carried 
in sacks for delivery to purchasers in London, etc., 
to weigh, if required, each sack, witli the coals 
therein, & afterwards to weigh in like manner each 
sack without any coals therein ” :~--Held : to 
weigh each sack of coals in one scale against 
weights in the other scale equal to the proper 
weight of a sack of coals, together with an empty 
sack, is not a legal weighing within the Act. 

(2) Sect. 47 required a seller’s ticket to be 
delivered to the purchaser of coals, imposing a 
penalty of not exceeding £20 on neglect, 6c sect. 
77, enacted, that all penalties not exceeding £25 
should be levied <S: recovered before any justice or 
justices of the peace. 1 Sc 2 Viet. c. ci, repealed 
so much of London Coal Act, 1831 (c. Ixxvi) as 
related to the delivery of a seller’s ticket, 6c pro- 
ceeded by a new enactment, sect. 3, to require 
a certain form of a sellers ticket to be delivered 
under a penalty not exceeding £20, but did not 
subjoin any provision for recovering the, penalty 
by any individual Held : that no action could 
bo maintained for this penalty by the buyer of 

coals, where no seller’s ticket was delivered - 

Meredith v. Holman (1847), Hi M. A YV. 798 * 

Hi L. J. Ex. 126 ; 9 L. T. O. H. 39 ; 11 J. l\ 489 \ 
153E.IL 1413. 

Annofali(>ti :~-As to (1) Apprvd. Smith v. Wood ( j SSD), 

Q» 13* 1)» 23* 

97. .] — X>ltf. purchased coal from 

deft, in the metropolis, & on delivery of saiui 


scale & an empty sack together with the weights 
in the other scale. In an action for penalties under 
London Coal Act, 1831 (c. Ixxvi), in respect of a 
deficiency of weight in the sacks so weighed : — 
Held : as the method of weighing prescribed by 
the sect. — viz., weighing the sacks “ both with 
& without the coals therein ” had not been followed, 
pltf. was not entitled to recover. — Smith v . Wood 
(1889), 24 Q. B. D. 23 ; 59 L. J. Q. B. 5 ; 01 LJT. 
870 ; 54 J. P. 324 ; 38 W. 1L 138 ; 6 T. L. It. 51, 
C. A. 

Annotation Refd. Houghton v. Roar (1913), 109 L. T. 177. 

98. Seller’s ticket — Failure to obtain — Recovery 

of penalty.] — Beto v. Hague (1804), 1 Smith, 
K. B. 417. 

99. Failure to deliver — Recovery of 

penalty.] — Meredith v. Holman, No. 96, ante. 

100. — Defence to action for price.] — 

(1) The neglect to deliver ticket may be pleaded 
in bar to an action for the price of the coals. 

(2) In debt for goods sold 6c delivered, deft. 
I>h*aded, that the goods were divers quantities of 
coals by deft, purchased ol pltfs., A- by pltfs. sold 
6c delivered to deft. ; that the quantities of coal 
were respectively delivered by pltfs. to the deft, 
after the passing of 1 A 2 Viet. c. ci. ; that each of 
the quantities of coal so sold 6c delivered, at the 
respective times of the sales 6c of the deliveries 
thereof, exceeded in weight 560 lbs. 6c that each of 
the quantities of coals was so delivered, within the 
city of London, in two carts 6c two waggons ; that 
pltfs. were the sellers of the quantities of coals ; 6c 
that pltfs., so being the sellers, did not deliver or 
cause to be delivered to deft., or to liis agent or 
servant, immediately on the arrival of the carts & 
waggons, 6c before any of such quantities of coals 
were unloaded, a ticket wit h each of the quantities 
of coals, nor with any of them, according to the 
required form, signed by pltfs., with their names 
in words at full length, according to the statute ; 

& that deft., at the times of the sales 6c deliveries of 
the coals, was not a seller of, or dealer in, coals, nor 
did he purchase the same, or any part thereof, at 
the coal market : -77 eld : the plea sufficiently 
alleged an omission to deliver a, ticket, in contra- 
vention of the statute. — Cundell v. Dawson 
(1847), 4 (\ Tb 376 ; 17 L. J. < ’. P. 311 ; 0 L. T. 
O. 8. 173 ; 1 1 Jur. 63 1 ; 136 E. 1L 552. 

. ! n n of at i any, : tn ( I ) Reid. Bright man r. Tide, [1919] 

1 K. B. 4f>3 ; Anderson v. Daniel, 11921] 1 K. B. 138. 
(h-ncmlli y, Mentd. Ritchie v. Smith (1818). 18 L. J. C. I*. 

9: Pilgrim i\ Southampton & Dorchester Jty. (18-19), 

13 Jur. 5 I f> ; Ramsdeu v. Lupton (1873k 13 L. J. Q. B. 
17. 


required deft, s carman to weigh some of the sacks 
in which it was contained. The carman weighed 
the sacks by putting each of the full sacks in one 


101. Sufficiency of pleading.] — 

Cundell v. Dawson, No. 109, ante. 

102. Failure to deliver In proper 

form.]— 17 Geo. 3, c. 68, makes if imperative on 
the vendor of coals to deliver a 'vendor’s ticket 
signed by the meter, 6c the Act having been passed 
to protect the buyer against the frauds of the 
seller, a vender of coals, who lias delivered a 
vender’s ticket to the purchaser, which was not 
signed by the meter, cannot recover the price of 
the coals from such purchaser. — Little v. Poole 
(1829), 9 B. & G. 192 ; 7 L. J. O. S. K. B. 158 ; 
109 E. 1L 71. 

Annotations : - Folld. Ouiulell »\ Duwvxi (|Ht7), <1 ('. H. 
37*5. Consd. Anderson v. Duiii'ri, 1 1021] I K. B. 138. 
Refd. Forster v. Taylor (1831), 5 B. Ad. 887 ; M* Oil Ian 
r. Mortimer 0812), 9 M. & W. (539, Mentd. Blown v, 
Buiman (1829), JO B. & C. 93 ; Smith v. Muwhood (1845), 
1 1 M. & W. 15 2. 

103. — - Coal delivered off ship.] 

In an action for coals sold 6c delivered, the plea 
being that a ticket had not been delivered with 
them in pursuance of 1 6c 2 Y ict. c. ci, s. 4. : — Held : 
t he seel, did not apply where coals were shipped at a 
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distance on board a coal brig belonging to pltf. & 
were delivered in an entire cargo from it upon 
defts.’ wharf, without the intervention of any 
other craft. — Blanford v. Morrison (1850), J5 
Q. B. 724 ; 19 L. J. Q. B. 53B ; 16 L. T. O. S. 204 ; 
14 Jur. 1130 ; 117 E. It. 033, Ex. Ch. 

Annotation : — Mentd. Heed v. Ingham (1854), 3 E. Sc B. 880. 

104. Quality of coal misrepresented — Recovery 
of penalty — In what court action to be brought.] — 

As the amount of the penalty under 47 Geo. 3, c. 
68, s. 33, depended upon the number of chaldrons 
sold, an action for more than one penalty for know- 
ingly selling twenty-five chaldrons of coals for 
coals which they really were not, is properly 
brought in this ct. — Keeve v. Bool (1825), 4 
B. A C. 155 ; 1 0. A P. 022 ; 107 E. It. 1017. 

Annotation : — Apld. Collins v. Hopwood (184 0), 15 M. Sc \V. 

548. 

105. Deficiency In weight — Pleading.] — In a qui 

tarn action under London Coal Act, 1831 (c. 
lxxvi), s. 57, for delivering coals short of weight, 
the declaration must aver that the coals were 
carried, for delivery, from a ship, wharf, etc., or 
place in London or Westminster, or within twenty - 
live miles of the General Post Office in London. It 
is not sufficient to allege that they were sold A 
delivered at such place. So Judd on general 
demurrer.- — Fr end v. Butterfield (1810), 11 
Ad. A El. 838 ; 113 E. K. 033. 

106. Calculated over total amount delivered.] 

— The London Coal Act, 1831 (c. lxxvi), s. 57. 
imposes a penalty not exceeding £5 on the seller of 
coals, for every sack that shall be found deficient, 
on its being weighed in pursuance of the Act : — 
Held : where several sacks are sent out to a pur- 
chaser at the same time under one contract, one 
penalty only is incurred in respect of a deficiency 
in weight, though every sack is so deficient- ; A 
where 17 sacks were; so found deficient, the 
penalties wi re recoverable by action of debt, in 
one of the superior ets., notwithstanding sect. 77, 
which directs that all penalties imposed by the 
Act not exceeding i'25, shall be levied A recovered 
before justices of the peace. — Poulins v. Hop- 
wood (1846), 15 M. A \Y. 459 ; 16 L. J. Ex. 121 ; 
7 L. T. O. S. 115 ; 10 J. P. Jo. 339 ; 155 E. K. 930. 

Annotation u -Reid. Meredith r. Holman (1810), 8 L. T. 

O. S. 191. Mentd. Dimen t r. Itnbert!-, (1925] 1 K. B. 9. 

107. Effect on London Coal Act, 1831 (c. lxxvi) 
-Of 6 & 7 Viet. c. ci.J — A n action having been 

brought before the passing of 6 A 7 Viet. c. ci, 
charging the non-compliance with all the requisites 
of London Goal Act, 1831 (c. l\x\i), A the replica- 
tion A issue delivered after the disqualifying Act 
came into operation, no consent of a judge Inning 
been obtained. The ct. set aside the proceedings 
without costs. — G rant r. Browne (1843), 6 Man. 
A G. 774 ; 1 Dow. A L. 799 ; 7 Scott, N. P. 508 ; 
13 L. J. C. 1\ 23 ; 8 Jur. 177 : 131 E. K. 1104. 

108. Of 1 & 2 Viet. c. ci.)— Upon an 


information under London Goal Act, 1831 (c. lxxvi), 
s. 52 for delivering coal to a purchaser from a 
call, without having thereon a perfect weighing 
machine : — Ileld : 1 A 2 Viet. c. ci., continuing 

London Goal Act, 1831 (c. lxxvi), for the further 
term of seven years, A the subsequent continuing 
Acts, must be read as referring to those sects, only 
of the Act which would have expired, if they had 


not been continued, A not to the whole Act, & 
sect. 52, which did not require to be continued, 
was still in force, A the information was rightly 
laid under it. — Houghton v. Fear Brothers, 
Ltd. A Willsher, [1913] 2 K. B. 343 ; 82 L. J. 
K. B. 650 ; 109 L. T. i77 ; 77 J. P. 376 ; 29 
T. L. R. 410 ; 11 L. G. 11. 731 ; 23 Cox, C. C. 494, 
D. C. 

Annotation : — Reid. Spencer r. Hooton, Spencer v. Newton 
& Pycroft, Briggs v. Q. N. Ry., Parkinson r. Wigan Cool 
Sc Iron Co., Harrison v. Wigan Coal & Iron Co. (1920), 
37 T. L. Ii. 280. 


Sub-sect. 5. — Liability for Short Weight. 


See Weights A Measures Act, 1889 (c. 21), s. 29. 

Weighing of coal — Payment of wages — Deduc- 
tions.] — See Mines, Vol. XXXIV., pp. 730-732, 
Nos. 1107-1116. 

109. Liability of vendor — Coal delivered by con- 
tractor.] — Baker v. Herd (1894), 58 J. P. 413; 
10 T. L. It. 181. 1>. C. 

Annotation : — Reid. Paul v. Hiu greaves (1908), 77 L. J. K. B. 
535. 


110. Necessity lor mens rea— To constitute 
offence.] — By Weights A Measures Act, 1889 
(c. 21), s. 29, an inspector may enter any building 
where coal is sold or kept or exposed for sale, A 
may stop any vehicle carrying coal for sale or 
delivery to a purchaser, A may weigh any quantity 
of coal found in any such place or vehicle or which 
is in course of delivery to any purchaser ; A if it 
appears to a ct. of summary jurisdiction that any 
quantity so weighed is of less weight than that 
represented by the seller, the person selling or 
keeping or exposing the coal for sale, or the person 
in charge of the vehicle, as the ease may be, is 
liable to a line : — Held: to constitute an offence 
under this sect, on the part of a person in charge 
of a vehicle carrying coal for delivery, mens rea 
is necessary, A, consequently, a servant in charge 
of a vehicle who was innocently delivering there- 
from to customers, coal of less weight than that 
represented by his employers, A who had himself 
no knowledge of any short weight was not guilty 
of an offence under the sect. — Paul v. Har- 
greaves, ) 1908] 2 K. B. 289 ; 77 L. J. K. B. 535 ; 
98 L. T. 751 ; 72 J. P. 231 ; 21 T. L. K. 501 ; 
0 L. (J. IL 530 : 21 Gox, G. 0. 584. 


111. Master & servant — Liability of servants — 
Acting innocently.] — Paul v. Hargreaves, No. 
110, ante. 

Liability of master.) — See Criminal Law, 

Vol. XIV., p. 11, Nos. 109, 110. 


Sect. 


2 — OTHER CASES. 


See Weights A Measures Acts, 1878-1926. 

112. Dry groceries —Goods weighed in wrapper— 
Whether fraud committed.] — Harris v. Allwood 
(1892), 57 .1. P. 7 ; sub nom. Allwood v. Harris, 
9 T. L. 1L 14, D. O. 


Annotations — Distd. Lane r. Kendall (1899), 
Apld. L. C. C. v. Payne (1903), 08 J. P. 21. 
Spencer (1904 ), 08 J. P. 530. 


IK W. R. 153. 

Refd. King 


.] — Lewis v. Fan thurpe, 
Fanthorpe v. Lewis (1901), Allwood’s Weights A 
Measures, 158, 1). C. 


PART V. SECT. 2. 

112 i. Dry groceries — Goods weighed 
in wrapper — Whether fraud committed.] 
• — Where a grocer sold packets of tea 
purporting to be 1 lb. packets though 
the nett weight of the packet without 
the paper was less than 1 lb. the ct. 
quashed tho oonvictlon there being no 
representation to any purchaser that 


the nett weight of the toil was ! lb. - 
Bkiikikr v. Wilson (1894), Allwood's 
Weights <Sr, Measures, 105 ; 31 Sc. L. R. 

744 — SCOT. 

112 11. .] — Master- 

ton v. Soutau, Collier t\ Soutak, 
[1912] S. C. (J.) 74 ; G Adain, 651- 

SCOT. 

k. Improper testing by 


inspector.] — Markon v. Gaugilran 
(1899), All wood’s Weights & Measures, 
111.— IR. 

l. Barrels of flour or meal .1 — 
Halifax City v. Cunningham, 7 
R. & (l. 14.— CAN. 

m. Herrings.] — Held: a ilsh-curer 
had contravened 55 Goo. 3, o. 94, s. 12, 
by curing & packing a barrel of white 
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Weights and Measures. 


Sect, 2 . — Other cases. Part VI.] 

114. -.] — (1) A person went into 

a grocer’s shop A asked for 4 oz. of tea. The 
grocer’s assistant, acting under the instructions 
of the grocer, put some tea into a paper wrapper, 
A weighed both tea A wrapper together in the 
presence of the purchaser, A then delivered it to 
him. The tea thus supplied was less than the 4 oz. 
asked for by the weight of the paper which was 
included in the 4 oz. The scales were just A 
accurate, A gave the gross weight of the tea A 
jmper correctly. 

Upon an information under Weights A Measures 
Act, 1878 (c. 49), s. 26, against the grocer for being 
a party to wilfully committing a fraud in using the 
scale by adding the paper wrapper to the goods 
pan when weighing the tea, the justices refused to 
receive evidence tendered to show that it was the 
custom or usage for grocers to weigh tea in the 
paper wrapper in which it was sold, A convicted : — 
Held : the mere fact of weighing the tea with the 
wrapper included would not necessarily constitute 
the offence under sect. 26 of wilfully committing 
a fraud in the use of the scales if the purchaser 
knew that the weight of the wrapper was included 
in the weight ; A having regard to the fact that 
the weighing was done in the presence of the pur- 
chaser, before the conviction could be sustained 
the case required further consideration as to 
whether what was done amounted to a wilfully 
fraudulent use of the scales ; (2) evidence of the 
alleged custom ought to have been admitted, as 
having a bearing on the question whether there 
had been a wilful commission of a fraud within the 
meaning of the sect. — King v. Spencer (1904), 91 
L. T. 470; 68 J. P. 530; 2 L. G. 1L 979 ; 20 
Cox, C. C. 692, 1). C. 

115. .]— Applt., a grocer, made 

up a number of packages of sugar wrapped in 
paper, each package being weighed by him, or his 
servants, on his scales, A weighing exactly one 
pound weight of combined sugar A paper. The 
scales were just A accurate, A gave the weight of 
each package correctly. Subsequently applt. 
supplied one of those packages to a purchaser 
who had asked for one pound of sugar. The 
sugar without the paper wrapper weighed three- 
quarters of an ounce less than one pound : — 
field : as there had been no fraudulent using or 
manipulation of the scales in the act of weighing, 
Weights A Measures Act, 1878 (c. 49), s. 26, did 
not apply, A applt. could not be convicted of the 
offence specified therein. 

The wrong A mischief done was not in giving to 
the buyer a quantity which had been untruly 
weighed but in selling to him as one pound of 
sugar that which was not one pound of sugar but 
was one i )0un d. of sugar A paper combined 
(Kennedy, J.). — Stone v. Tyler, [1905] 1 K. B. 
290 ; 71 L. J. K. B. 18 ; 92 L. T. 83 ; 69 J. P. 4 ; 
21 T. L. K. 33 ; 49 Sol. Jo. 34 ; 2 L. G. R. 1303 ; 
20 Cox, 0. C. 763, 1). C. 

.] — See, also , Part II., Sect. 3, 

sub-sect. 2, ante. 

j — See , now , Sale of Food (Weights A 

Measures) Act, 1926 (c. 63). 

Bread .] — See Food A Drugs, Vol. XXV., pp. 


117-122, 139, Nos. 397-420, 434, 435, 438, 559- 
561. 

116. Soap — Loss of weight by evaporation — 
Fraud.] — Lewis v. Fanthorpe, Fanthorpe v. 
Lewis (1901), Allwood’s Weights A Measures, 
158, I). C. 

117. Butter — Statutory direction that cooper's 
name be marked on vessel — Sale in unmarked 
vessels — Void.] — By 36 Geo. 3, c. 88, every cooper 
or other person making a vessel for packing butter, 
is required to brand his Christian A surname on 
such vessel, together with the exact weight or tare 
thereof, or in default thereof, he is to forfeit, for 
every such vessel not so marked, 10s. By sect. 3, 
every dairyman, farmer, etc., who shall jjack any 
butter for sale, shall pack the same in vessels so 
made A marked as aforesaid, A shall brand his 
Christian A surname on different parts of the 
vessel, therein described, A on the butter contained 
in such vessel, upon penalty of forfeiting, for every 
default, £5. In an action brought by a farmer to 
recover the price of fifteen firkins of butter sold 
by him to deft., if appeared that the firkins were 
not marked according to the Act :—r-IIeld : (1) the 
provisions which required the vessel to be branded 
with the name of the cooper, seller, etc., being 
intended for the protection of the public against 
fraud, indirectly prohibited any sale of butter 
in vessels not properly marked ; (2) the subject- 
matter of this contract was in such a state, 
from the vessels, not being properly marked, 
that tlie sale of it was forbidden by Act of 
Parliament ; A consequently, the contract of 
sale was void, A pltf. could not recover ; (3) 
although t here was a penalty imposed in the same 
clause of the Act, which directed the thing to 
be done, yet the remedy of the public against a 
person infringing the; clause was not thereby 
limited to a proceeding for the penalty ; but the 
clause might be used against him as a defence to 
an action. — Forster v. Taylor (1831), 5 B. A Ad. 
S87 ; 110 F. R. 1019 ; sub nom. Fosters. Taylor, 
3 Nov. A M. K. B. 211; 3 L. J. K. B. 137. 


Annotations : — As to ( 1 ) Apld. FergusHon v. Norman (1838). 

1 Arm 418. As to ('J) Apld. St ovens e. Gourley (1859), 7 
(\ B, N. S. 99. (lent rath/, Refd. Cope r. Lowlands (1838), 

2 M. A W. 1 19 : (’undell r. Dawson (1 847), 1 C. 1L 379 ; 
Waugh r. Morris (1873), 28 L. T. 295; liright man v. 
Tate/ (1919| 1 K. B. 493. Mentd. Sheurwood v. Hay, 
Wills r. Langridgo (1839), 5 Ad. A El. 383 ; Pulk r. Force 
(1848), 1 7 1.. J. Q. 11. 299. 


118. Ground for penalty or de- 
fence to action for price.] — Forster v. Taylor, 
No. 117, ante. 

119. Tea — Alleged custom to buy at “garden 
weight."] — Lister A Biggs v. Barry A Co. 
(1886), 3 T. L. R. 09. 

Intoxicating liquors — Sale not by standard 
measure.] — Sec Intoxicating Liquors, Vol. 
pp. 90, 91, Nos. 693-701. 

Herrings.] — See CTan Measures Act, 1908 (c. 17). 

120. Railway — Charge for use of weighing 
machine — Not ultra vires.]-— A railway eo. carried 
coals on their line for defts., who wore coal 
merchants, A delivered them at defts.’ wharf 
which adjoined a siding at one of the co.’s stations, 
A they allowed defts., in consideration of paying 
a specified reasonable charge, to weigh out the 
coals to customers by a machine belonging to the 


herrings under the specified size, 
although he had not tendered it for 
branding or offered it for sale. — 
Lowdon v. Ingram (1884), 11 K. (Ct. 
of Sess.) (J.) 57 ; 21 Sc. L. R. 775. — 
SCOT. 

n. Necessity for mens rea.] — An 
assize bye-law mode it an offence for a 
person to offer or expose for sale or 


cause to be sold or delivered to a 
purchaser certain articles below a 
fixed standard weight : — Held : mens 
rea was not required to constitute 
the offence. — Ginsberg t\ Bknoni 
Municipality, [191G] T. P. D. 284.— 
S. AF. 

o. Meat .] — A bye-law cnaetod that 
no person should deliver or cause to 


be delivered to a purchaser a less 
quantity of meat than was expressed 
on the ticket or note which must bo 
sent with the meat ; — Ueld : delivery 
was offected as soon as the meat was 
handed over to or put under the 
control of the purchaser.— Cavronskey 
v. Pretoria Municipaj.it r, (1018] 
T. P. D. 341.— S. AF. 
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co. placed in the station yard. Tho co. had no 
express statutory power to make charges for tho 
use of their weighing machines : — Held : the 
charges wero not ultra vires , & the co. could main- 
tain an action to recover them from defts. — 
London & North Western By. Co. v. Price 
(1883), 11 Q. 13. D. 485 ; 52 L. J. Q. B. 754, 
D. C. 

Annotations : — Refd. County Hotel & Wine Co. v. L. Sc N. W. 
Hy., [1918] 2 K. B. 251. Mentd. A.-G. v. Mersey ily., 
11907] 1 Ch. 81. 

121. — — Computation of weight of bricks.] — 

The practice of a railway co. of computing the 
weight of bricks by weighing a certain limited 
number of bricks as they come from the kiln 


& then from such ascertained weight computing the 
weight per thousand cannot be objected to pro- 
vided the computations are made fairly & at 
reasonably short intervals. — Eastwood & Co., 
Ltd. v . London & North Western Ry. Co. 
(1907), 13 Ity. & Can. Tr. Cas. 137. 

Weighing cattle.] — See Markets, Vol. XXXIII., 
p. 538, Nos. 150, 151. 

Electricity.] — Sec Electric Lighting, Vol. XX., 
pp. 208, 209, Nos. 57-01. 

Gas.] — See Gas, Vol. XXV., pp. 478, 479. 

Tobacco & snuff.] — See Revenue, Vol. XXXIX., 
p. 233. 

Water supply.] — See Water Supply, Vol. XL1II., 
pp. 1091, 1092, 1103. 


Part VI. — Offences and Legal Proceedings. 


See Weights & Measures Acts, 1878-1920. 

122. Whether information lies.] — It. v. Bur- 
GAINE (1009), 1 Sid. 409 ; 82 E. It. 1185. 

123. — — .] — It. v. Careswell (1075), 1 Ereem. 
K. B. 409 ; 3 Iveb. 518 ; 89 E. It. 304. 

124. By corporation.] — Where, by an Act 

regulating the sale of coal, it was provided that 
penalties for any offence against its provisions 
should be recoverable by action of debt “ by the 
person or persons who should inform & sue for 
same ” : — Held : pltfs., who were a eorpn. not 
expressly empowered to sue in respect of such 
penalties, were not entitled to bring an action as 
common informers under the above provision. — 
St. Leonard’s, Shoreditch, Guardians v. 
Franklin (1878), 3 C. 1\ D. 2,77 ; 47 L. .T. Q. B. 
727 ; 39 L. T. 122 ; 42 J. P. 727 ; 2(3 W. It. 882. 

Annotations : — Expld. Allman r. Hnrdeastle (1903), 89 L. T. 

553. Refd. Enniskillen Union Grdns. r. Hilliatd (1884), 

15 Cox, C. C. 613. Mentd. Robinson v. Curry (1880). 13 

L. T. 504. 

125. Jurisdiction of justices — County of 

London.] — The* justices of the. County of London 
have jurisdiction to entertain informations laid 
under the Weights A Measures Act, 1878 (c. 49). — 
Dodson v. Williams (1894), 10 T. L. It. 211, D. C. 

126. Whether indictment lies.] — Deft, was 
indicted for selling com to prosecutor which he 
falsely alleged to be a full bushel whereas there 
was not a full bushel sed jdurimum deficiebat : — 
Held : was only a private contract A not indict- 
able A the indictment was bad inasmuch as the 
words “ sed jdurimum deficiebat ” were too general. 
— R. p. Pinkney (1733), Kel. W. 244 ; Sess. Cas. 
K. B. 57 ; 25 E. R. 593 ; sub nom. It. v . Pickley, 
2 Barn. lv. B. 214. 

Annotations: — Refd. It. r. Who ally (17(>1), 2 Burr. 1125; 

it. v. Bower (1775), 1 Cowp. 323. 

127. .] — It. v. Griffin Prisfield (1751), 

Dunning, 42. 


128. .] — Delivering less oats than the 
quantity contracted for as the due quantity, not 
indictable.- H. v. Dunnage (17(31), 2 Burr. 1130 ; 
97 E. R. 749. 

129. .] — Indictment for selling as two 

chaldron of coals a less quantity, is not maintain- 
able : it must be for selling by false measure. — 
R. v. Osborn (1705), 3 Burr. 1097 ; 97 E. R. 1052. 

130. .] — R. v. Darling (1815), 3 C. L. R. 

1118, n. 

— — .] — See, also , Criminal Law, Vol. XV., 
p. 999, Nos. 11,180-11,189. 

131. Distress — By clerk of market.] — Qti. : 
whether the clerk of the market can distrain 
ex officio , for using unlawful measures. — B urdett’s 
Case (1709), 1 Salk. 327 ; 91 E. R. 289. 

Action— By individual members of club — Joining 
to buy quantity of coal.] — See Clubs, Vol. VIII., 
p. 520, No. 90. 

132. Rule nisi for mandamus to hear summons — 
Discharge by Queen’s Bench Division — Whether 
appeal lies to Court of Appeal — Criminal cause or 

matter.] — The decision of the Q. B. Div. discharg- 
ing a rule ?iisi for a mandamus to compel justices 
t o hear a summons under Weights A Measures Act, 
1878 (c. 49), s. 25, against a person for being in 
possession for use, of false; or unjust measures, is 
a decision of the High Ct. in a “ criminal cause or 
matter” within Jud. Act, 1873 (c. 00), in respect 
of which no appeal lies to the Ct. of Appeal. — R. 
v. Young, etc. (London Justices) (1891), 61 
L. ,T. M. C. 42 ; 00 L. T. 10 ; 8 T. L. II. 178 ; 30 
Sol. Jo. 138 ; 17 Cox, C. C. 425, C. A. 

Annotation : — Apld. K. t*. Brixton Prison. Ex p. Savarkar, 

11910] 2 K. B. 105(3. 

Obstruction of inspector — Refusal to weigh or 
assist in weighing.] — See No. 75, ante. 

Offences under Merchandise Marks Act, 1887 

(c. 28).] — See Trade Marks, Vol. XLIII., pp. 
241, 244, Nos. 854, 857, 870. 


PART VI. 

p. Burden of proof. ] — Hanrurv r. 
Chambers (1898), 10 Man. L. R. 1G7. 

q. .] — When a deft, seeks to 

avoid payment of an account for lime 
furnished to him on the ground that. 
It was sold to him by measure & that 
the measure usod was not stamped as 
required by Weights & Measures Act, 
the onus Is on him to prove that the 
measure was not properly stamped. — 
Hughes v. Chambers (1902), 22 

C. L. T. 333 ; 14 Man. L. R. 1G3.— 
CAN. 

r. .] — Where some unjust 

J.— VOL. XTJV. 


weights were found In the appollant’s 
back shop & tho weights used in tho 
front shop were correct. & it was not 
proved that tho unjust weights wero 
used or intended to bo used the ct. 
quashed a conviction not being satis- 
fied that, the onus was on the accused 
to show that they were not possessed 
for the purpose of using them. — Hood 
v. Malcolm (1887), All wood’s Weights 
K' Measures, 70 ; 25 Sc. L. It. 17. — 
SCOT. 

t. Appeal .] — Weights & Measures 
Act, 1878, s. 73, cannot be road as 
excluding appeals on questions of law, 
under Summary Prosecutions Appeal 
Act, 1875, s. 3, for the opinion of the 


High Ct. — C raig v. McPhek, 11883] 
10 It. (Ct. of Sess.) (.T.) 51 ; 20 Sc. L. R. 
506. — SCOT. 

a. Limitation of action .] — Weights 
A Measures Act, 1906, s. 80, limiting 
to six months the time within which an 
action or prosecution may bo brought 
for a penalty imposed by the Act does 
not apply to an action brought by a 
person aggrieved by the use of false 
weights for treble damages & treble 
costs under sect. 83 of the Act. Such 
action may he brought within two years 
after the cause of action arose. — 
Swift Canadian Co.. Ltd. v. Innis- 
fail Agricultural Society (Alta.), 
[1919] 3 W. W. R. 983. — CAN. 
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Part VII. — Expenses of Local Authorities. 

See Weights & Measures Act, 1878 (c. 49) ; Weights & Measures (Purchase) Act, 1892 (c. 18) ; Weights 
<fc Measures Act, 1893 (c. 19). 


Part VIII. — Miscellaneous Terms of Measurement. 


Sect. 1 IN GENERAL. 

133. Acre — Local custom.] — Acres shall be 
assured according to the custom of the country.— 
Some v. Taylor (1599), Cro. Eliz. 665 ; 78 E. R. 
903. 

134. Sack — Local custom.] — The ct. will notice 
what measure is meant by a sack in a particular 
county. — Wincombe v. Colborne (1680), 1 Freem. 
K. B. 483 ; 89 E. R. 363. 

135. Chaldron of coal — Toll chargeable by local 
commissioners.] — By a local Act, giving to comrs. 
certain powers to be exercised for the preservation 
of the town of B. from the encroachments of the 
sea, it was enacted that there should be paid to the 
comrs. any rate or duty which they should think 
fit to order, not exceeding the sum of 3s. for every 
chaldron of coal brought or delivered within the 
limits of the tow n : — Held : under this Act a dut y 
was payable in respect of each quantity of coals, 
amounting to a chaldron, brought into the town 
although at different times «S is in several parcels, 
each containing a less quantity than a chaldron. — 
Mills v. Funnell (1824), 2 B. & <J. 899 ; 4 
Dow. & Rv. K. B. 561 ; 2 L. ,T. O. S. K. B. 190 ; 
107 E. R. 616. 

136. Square mile -- Whether geometrically 
square.] — A colonial Act, provides that the holder 
of Crown lands under lease for pastoral purposes 
may, in virtue of intended improvements, apply 
for, & on certain terms obtain, the right to pre- 
emption of such land, “ provided that no such 
application shall be made for more than one 
square mile within each block of five square 
miles ” : — Held. : by “ square mile ” area is 
intended, & not form. — Robertson v. Day (1879), 
5 App. Cas. 63 ; 49 L. J. P. C. 9. 

137. English weight — Admissibility of evidence 
to explain.l — Dreyfus <fc (Jo. v. Allen (1892), 9 
T. L. R. i; C. A. 

Time.] — Sec, generally , Time, Vol. XL1I., pp. 927- 
964. 


Sect. 2. — “ABOUT ” ; “MORE OR LESS,” ETC. 

Sale of goods.] — See Sale of Goods, Vol. 
XXXIX., pp. 562-564, Nos. 1686-1702. 

Sale or demise of land.] — See , Deeds, Vol. 
XVII., pp. 378, 379, Nos. 1877-1885 ; Sale of 
Land, Vol. XL., p. 279, Nos. 2425-2427. 

Shipping — Carrying capacity of ships.] — See 
Shipping, Vol. XL!., p. 325, Nos. 1830, 1831. 

Quantity of cargo.] — See Shipping, Vol. 

XLI., pp. 341, 342, Nos. 1925-1928. 


Sect. 3. — DISTANCE. 

See, now, Interpretation Act, 1889 (c. 63), s. 34. 

138. Whether measurement In direct line — Or 
nearest means of access.] — Statute miles shall bo 
computed by the nearest & most usual way, 
allowing 1,760 yards to each mile; & not by 
straight lines, as a bird or arrow may fly. — 
Wing v. Earle (1591), Cro. Eliz. 212 ; 78 E. R. 
468 ; subsequent proceedings (1592), Cro. Eliz. 267. 

A nrwtat ions : — Reid. Beckman v. Maplesden (1662), O’Bridg. 

GO ; Stokes v. Grisseli ( 1 8r»4), 2 C. L. It. 729 ; Moufflot r. 

Cole (1872), 27 L. T. G78. 

139. .] — The assignor of a lease of a 

public-house in London, covenanted that he would 
not keep a public-house within the distance of 
half a mile from the premises assigned : — Held : 
the half mile, as mentioned in the covenant, 
imported half a mile measured by the nearest way 
of access between the premises assigned & any 
public-house afterwards kept by the assignor. — 
Leigh v. JTrND (1829), 9 B. <fc O. 774 ; 4 Man. & 
Ry. K. B. 579 ; 7 L. J. O. S. IC. B. 313 ; 109 E. R, 
288. 

Annotation# Consd. Atkyns r. Kiiinicr (1850), 4 Exch. 

77G ; Mouflct v. Cole (1872), L. It. 8 Exch. 32. Refd. 

]{. v. Saffron Walden (184G), 9 Q. B. 76 ; Stokes v. Grisseli 

(1854), 14 C. B. 678 ; Lake v. Butler (1855), 5 E. & B. 92. 

140. - — — .] — 7 Goo. 4, c. 64, s. 12 that 

offences committed on the boundaries of two 
counties, “ or within the distance of 500 yds. of 
any such boundary or boundaries,” may be tried 
V punished in either county, means a distance of 
500 yds. measured in a direct line from the border 
& not 500 yds. by the nearest road. — R. v. Wood 
A Parker (1811), 5 Jur. 225. 

141. — .]— 4 & 5 Will. 4, c. 76, s. 68, 

enacts that no person shall retain a settlement, 
gained by possessing an estate or interest in a 
parish, for a longer time then he shall inhabit 
“ within ten miles thereof ” : — Held : where the 
pauper resided out of the parish, these words mean 
ten miles measured in a direct line from the 
residence to the nearest point of the parish. — R. v. 
Saffron Walden (Inhabitants) (1846), 9 Q. B. 
76 ; 1 New Mag. Gas. 557 ; 2 New Hess. Cas. 360 ; 
15 L. J. M. C. 115 ; 7 L. T. O. S. 204 ; 10 J. P. 
499 ; 10 Jur. 639 ; 115 E. R. 1204. 

Annotations Apld. Lake v. Butler (1855), 5 E. & B. 92. 

Consd. Mouflct. v. Cole (1872), L. R. 8 Exch. 32. Mentd. 

Backhouse v. BiBhopwcarmouth (1861), 7 Jur. N. S. 338. 

142. — .] — A judge’s order for the allow- 

ance of costs to pltf., under 15 & 16 Viet. c. 54, s. 
4, where lie has obtained a verdict for less than the 
amount which gives concurrent jurisdiction to the 
superior cts., on the ground that the cause of action 
did not arise wholly or in some material point 


PART VIII. SECT. 1. 

b. Acre.} — O’Donnell v. 0’I)on 
nell (1878), 1 L. K. Ir. 284.— 1R. 

c. .1 — Thomson v. Garioch 

(1841), 3 Dunl. (Ct. of Seas.) 025 ; 37 
Fac. Coll. 651.— SCOT. 

PART VIII. SECT. 3. 

138 i. Whether measurement in direct 
line — Or nearest means of access .] — 
The distance of a party’s residence 


must bo computed, for the purposes 
of the rules of ct., according to the 
ordinary mode of travelling, & not 
“ as the crow dies.” — Fraser v. Nott 
(1857), 2 Legge, 1019. — ADS. 

138 ii. — .] — In computing 

the artificial extension of the 
geographical limits of the jurisdiction 
of cts. of potty sessions given by 
Justices Act, 1886, s. 139, distance Is 
to be measured in a straight line from 


tho boundary of the district. — U nion 
Bank v. Broom, H904] Ht. R. Qd. 
215— AUS. 

d. Distance by road — Distance by 
miles.] — Measurement of distance by 
road in Acts of Parliament need not be 
by public roads only. Measurement of 
distance by miles applies ‘ o places 
reached by sea as well as land — Allen 
v. Grohhkrkutz, Ex p. Grohsitreutz, 
[1910] St. R. Qd. 26.— AUS. 
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within the jurisdiction of the county ct. within 
which deft, carried on his business at the time of the 
action brought, may be reviewed by the ct. 

Although, in such a case, the onus of showing 
that deft, does not carry on iiis business within the 
limits, is by the statute cast upon pltf., slight evi- 
dence of the fact will be enough to call upon deft, 
by his affidavit distinctly to negative it. 

Semble , the twenty miles mentioned in 9 & 10 
Viet. c. 95, s. 128, are to bo measured in a straight 
line on the horizontal plane from point to point, 
or, as it is popularly called, “ as the crow flies.” — 
Stokes v. Griqsell (1854), 14 C. B. 678 ; 2 C. L. It. 
729 ; 23 L. J. C. P. 141 ; 23 L. T. O. S. 114 ; 18 
J. P. 378 ; 18 Jur. 519 ; 2 W. R. 4 66 ; 139 E. R. 
279. 

Annotations: — Consd. Lake v. Butler (3 855). 5 E. & B. 

92 ; Moufiot v. Cole (1872), L. R. 8 Exch. 32. 

143. .] — By 9 & 10 Viet, c. 95, s. 128, 

the superior cts. have concurrent jurisdiction with 
the county cts. “ when pltf. dwells more than 
twenty miles from deft.” : — Held : the twenty 
miles are to be measured as on a horizontal plane, 
in a straight line, <fc not by the road.— Lake v . 
Butler (1855), 5 E. & B. 92 ; 3 C. L. R, 1124 ; 
24 L. J. Q. B. 273 ; 25 L. T. O. 8. 128 ; 19 .!. P. 
692 ; 1 Jur. N. 8. 499 ; 3 W. R. 458 ; 119 E. R. 
416. 

Annotations Apld. Jewel v. Stead (1850). (*, K. & B. 350 ; 

Duignan v. Wulker (1859), John. 410. Consd. Mouflet v. 

Colo (1872). L. It. 8 Exch. 32. 

144. — .] — A turnpike Act provided t hat 

no toll gate should be erected, nor any toll taken, 
within three miles of B. The road authorised by 
that Act did not extend to B., but there was a 
communication between its termination <fc B. by 
another turnpike road, A also by a public road 
made since the Act was passed : — Held, : under 
these circumstances the three miles within which 
toll gates could not be erected were to be measured 
from B. in a straight line on a horizontal plane, 
not along any of the roads. — Jewel v. Stead 
(1856), 0 E. & B. 350 ; 25 L. J. Q. B. 294 ; 27 
L. T. O. 8. 101 ; 20 J. P. (512 ; 2 Jur. N. 8. 783 ; 
4 W. R. 514 ; 119 E. R. 895. 

A n notation Consd. Moufiot r. Colo (1872), L. R. 8 Exch. 

145. Thoroughfare by ferry.] — Applt. 
was convicted of having supplied refreshment at 
prohibited hours to persons not being bond fide 
travellers. 

By 37 & 38 Viet. c. 49, s. 10, “ A person shall 
not be deemed a bond fide traveller unless the place 
where he lodged the preceding night is at least 
three miles from the place where lie demands to 
be supplied with liquor, such distance to be 
calculated by the nearest public throughfare.” 

Applt. ’s licensed house is on the opposite shore 
of the Southampton Water from the town, & is 
distant from the town by water over a mile, & 
by the nearest road eight miles. There is an 
ancient ferry from the town appurtenant to applt. *s 
house, & a toll is also paid to him by all persons 
landing from boats not belonging to him. The 
persons supplied with refresliment had lodged 
the night before in the town, & had crossed the 
water in their own boats :—Ileld : the Southamp- 
ton Water was a public throughfare within seet. U), 
& the conviction was right. — Coulbeut v. Troke 


(1875), 1 Q. B. D. 1 ; 45 L. J. M. C. 7 ; 33 L. T. 
340 ; 40 J. P. 533 ; 24 W. R. 41, D. C. 

146. Covenants in restraint of trade.] — 

A. in London engages not to open a shop for 
business within one mile of B.’s shop, he esti- 
mating the distance ; the shortest way of access 
by the footpath is to be taken. — Woods v. Den- 
nett (1817), 2 Stark. 89 ; 171 E. R. 582, N. P. 

Annotations Consd. Leigh v. Hind (1829), 0 B. & C. 774 ; 
Refd. Mouflet v. Colo (1872), L. R. 8 Exch. 32. 

147. .] — Leigh v . Hind, No. 139, 

ante. 

148. .] — Where deft, had cove- 

nanted not to reside & practise as a surgeon- 
accoucheur within a distance of two miles & a half 
from the place where he had carried on practice, 
such distance to be measured by the streets 
usually frequented, under a penalty of £1,000 to be 
paid to pltf. as liquidated damages, & deft, took a 
house which was just beyond the stipulated 
distance by one line of streets & just within it by 
another, & there practised : — Held : the distance 
was to be measured by the shortest of the two 
routes. — Atkyns v. Kinnier (1850), 4 Exch. 776 ; 
19 L. J. Ex. 132; 154 E. R. 1429; sub nom. 
Atkins v. Kinnear, 14 L. T. O. S. 353. 

Annotations : — Consd. Duignan v. Walker (1859), John. 
416. Refd. Lake o. Butler (1855), 24 L. J. Q. B. 273 ; 
Mouflet v. Colo (1872), L. R. 8 Exch. 32. Mentd. Elves 
v. Crofts (1850), 10 C. B. 241 ; Reynolds v. Bridge (1856), 
6 E. &, B. 528 ; Mercer v. Irving (1858), E. B. & E. 563 ; 
Bonsall v. Byrne (1867), 16 W. R. 372 ; lie Newman, 
K.r p. Capper (1876), 4 Ch. D. 724 ; Wallis v. Smith 
(1882), 21 Ch. B. 243 ; Maxim Nordcnfelt Guns & Ammu- 
nition Co. v. Nordcnfelt, [1893] 1 Ch. 630 ; Stegmann v. 
O’Connor (1899), 80 L. T. 231. 

149. .] — For the purposes of an 

injunction not to carry on business within a fixed 
distance from a particular place, that distance 
must be measured as the crow flies, & not by the 
nearest practicable route. — Dijignan v. Walker 
(1859), John. 446 ; 28 L. J. Ch. 867 ; 33 L. T. O. 8. 
256 ; 5 Jur. N. S. 976 ; 7 W. R. 562 ; 70 E. R. 
496. 

Annotation : Apld. Mouflet v. Cole (1872). L. R. 8 Exch. 32. 

150. — — .] — Deft, covenanted with 

pltf. not to carry on the business of a publican 
within half a mile of pltf.’s premises. He after- 
wards carried on business within half a mile if the 
distance were measured in a straight line, “ as the 
crow flies,” but not within half a mile if the 
distance were measured by the nearest mode of 
practicable access '.—Held : there had been a 
breach of the covenant. — Mouflet v. Cole (1872), 
L. R. 8 Exch. 32 ; 42 L. J. Ex. 8 ; 27 L. T. 678 ; 
21 W. R. 175, Ex. Ch. 

Compare , generally , Trade & Trade Unions, 
Vol. XLliL, p. 45, Nos. 453-157. 


Sect. 4.— PROXIMITY. 

151. “ Adjoining.”] — In 7 & 8 Geo. 4, c. 29, 
s. 38, the words “ adjoining any dwelling-house,” 
import actual contact ; & ground separated from a 
house by a narrow walk, & paling with a gate in it, 
is not within their meaning. 

Ground cannot be properly said to adjoin a 
house unless it is absolutely contiguous, without 
anything between them (Parker, J.). — R. v . 


PART Vill. SECT. 4. 

e. “ Nearest accessible .”] — The queH- 
tion whether the pound 1 b the “ nearest 
accessible pound ” within Pounds 
Act, 1890, 8. 16, is one of fact, & 
must he considered not only from 
the point of view of distance, but also 


from that of convenience. — A dam u. 
Ryan (1897), 23 V. L. R. 334.— A\3S. 

f. “ Not nearer the mansion house 
than one hundred yards .”] — It being 
provided in a miucral lease that 
the tenant should not work the 
minerals nearer the mansion house 


than 100 yds. : — Held : the measure- 
ment should be made from the exterior 
waits of the house as seen above the 
surface of the ground, & not from tho 
outside of the foundations of the walls 
underground. — Russkl v. Gillkhpif. 
£1868), 0 Macph. (Ct. of Sess.) 925. — 

L 2 
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Sect. 4 . — Proximity ■] 

Hodges (1829), Mood. & M. 341 ; 173 E. R. 
1182. 

Annotations : — Apld. Valo v. Moorgatc-Street & Broad-St. 
Building & Baker (1899), 80 L. T. 487. Distd. Ind Coopo 
v. Hamblin (1900), 81 L. T. 779. Consd. Derby Motor 
Cab Co. v. Crompton & Evans Union Bank (1913), 29 
T. L. It. 673. Reid. Cavo v. Horseli, [1912] 3 K. B. 533. 

152 . ,] — Testator devised “ his messuage or 

dwelling-house & premises, with the piece of land 
thereto adjoining.” Testator was seised of a field 
next adjoining the dwelling-house & garden, which 
he called “ the Pear tree piece,” & which had been 
fenced off by him from another field, of which it 
had once formed part, & which after such fencing 
he called “ the Second Grass piece.” This last 
communicated with two other adjoining fields of 
testator. There were gates between the different 
fields, <fe testator used to call the pieces “ grounds ” : 
— Held : the devise included not only the dwelling- 
house, garden, & “ the Pear tree piece,” but also 
the three other fields, they being all contiguous. — 
Josh v. Josh (1858), 5 0. B. N. S. 454 ; 28 L. J. 
O. P. 100 ; 5 Jur. N. S. 225 ; 7 \V. B. 122 ; 141 
E. 11. 185. 

153. .] — A plot of ground separated from a 

churchyard by a highway about 20 feet wide was 
held to be “ adjoining to an existing churchyard ” 
within the meaning of Consecration of Churchyards 
Act, 1807 (c. 133). — Tie Bateman & Parker’s 
Contract, [1890] 1 Ch. 599 ; 08 L. J. Ch. 330 ; 80 
L. T. 409 ; 03 J. P. 345 ; 47 \Y. K. 510 ; 43 Sol. 
Jo. 314. 


Anno! ut ion : — Refd. Cave r. Horseli (1912), 10G 1,. T. 147. 

154. .] — Where a lessee covenanted not fo 

object to any works to adjoining premises : - Held : 
adjoining did not mean “ neighbouring,” but was 
used in the sense of “ in physical contact with.”— 
White v. Harrow, Harrow v. Marylebone 
District Property Co., Ltd. (1902), 80 L. T. 4 ; 
18 T. L. R. 228 ; 40 Sol. Jo. 190 ; 50 W. R. 259. 
C. A. 


Annotation : - Refd. Cave- r. Horseli ( 1912 ), 106 L. T. 147 . 

155. .] — ITpon informations under a local 

Act for erecting the hoarding “ in or abutting on or 
adjoining ” the street, without the consent of the 
local authority, the justices found as a fact that the* 
hoarding was “ in ” the street, & convicted 
applts. : — Held : the hoarding was either ” in ” 
or “ abutting on ” or ‘‘ adjoining ” the street, A 
the conviction was right. — Bock leys, Ltd. v. 
Pritchard (1909), 101 L. T. 575; 74 J. P. 11 ; 
7 L. G. B. 1009, D. C. 


Annomtiori : — Apld. Stockport Corpn. r. 
102 L. T. 567. 


Kolljnson (1910), 


156. ’ -.]— -The owner of a certain settled 

estate in Birmingham granted a building lease of 
certain premises & the site thereof to pltf. for a term 
of ninety-nine years, reserving, nevertheless, unto 
the lessor & his lessees & tenant s full right to build 
to any height upon the land adjoining the demised 
premises notwithstanding such building might 
obstruct any light on the land demised. Def ts. had 
an agreement for a lease for ninety-nine years from 
the then owner of the same estate of land opposite 
pltf. s house A premises, but separated therefrom 
by a party pfujsagc 10 feet wide. They intended 
to erect buildings on the other side of the narrow 
passage to a height of 02 feet, which would ad- 
mittedly seriously interfere with pltf.’s uninter- 
rupted enjoyment of access of light for the statu 
tory period. In an action by pltf. for an injunc- 
tion to restrain this contemplated obstruction to 
his light & air :—Held ; on the facts the effect of 
the reservation in pltf.’s lease extended to the land 
on the other side of the party passage Tic was 
“ adjoining ” land within the meaning of the clause. | 


— Foster v, Lyons & Co., [1927] 1 Ch. 219 ; 96 
L. J. Ch. 79; 136 L. T. 372 ; 70 Sol. Jo. 1182. 

- See , also , Landlord & Tenant, Vol. 
XXXI.; pp. 107-168, Nos. 3005-3008 ; & Sale of 
Land, Vol. XL., pp. 326, 327, Nos. 2754-2757. 

“ Abutting ” — Hoarding abutting on street.] — 
See Highways, Vol. XXVI., p. 567, Nos. 2601- 
2603. 

157. “ Adjacent. * *] — The support to which a land- 
owner is entitled from the adjacent land is confined 
to such an extent of adjacent land as in its natural 
undisturbed state was sufficient to afford the 
requisite support. — Birmingham Corpn. v. Allen 
(1877), 6 Ch. D. 284 ; 46 L. J. Ch. 073 ; 37 L. T. 
207 ; 42 J. P. 184 ; 25 W. R. 810. 

Annotations : — Distd. Manley r. Burn, [1916] 2 K. B. 121. 
Refd. Manchester Corpn. r. Now Mors Colliery, f 19061 1 
Ch. 278 ; Salt Union v. Brunner Monrl, 11906] 2 K. B. 
822 : L. & N. W. By. v. Hawley Park Coal & Cannol Co. 
(1910), 103 L. T. 26. Mentd. Dalton v. Angus (1881), 6 
App. Cas. 740 ; Dailey Main Colliery Co. v. Mitchell 
(1886), 11 App. Cas. 127. 

158. .] — The word “ adjacent ” is not a 

word of precise & uniform meaning, & the degree 
of proximity denoted is a question of circumstances. 
— Wellington Corpn. v. Lower Hutt Corpn., 
[1904] A. C. 773 ; 73 L. J. C. P. 80 ; 91 L. T. 539 ; 
20 T. L. R. 712, P. C. 

Annotations Consd. Cave v. Horseli (1912), 106 L. T. 147. 
Refd. Asslieton-Smith r. Owen (1905), 94 L. T. 42 ; Re 
YVhiteley, London (Bp.) r. Whitelcy (1911), 55 Sol. Jo. 
291 : Alliance Economic Investment Co. t\ Berton (1923), 
92 L. J. K. 11. 750. 

159. ** Near.”] — The word ** near ” has no 
precise meaning (Pollock, C.B.). — Chamberlaine 
v. Chester & Birkenhead By. Co. (1848), 1 
Exch. 870 ; 18 L. J. Ex. 491 ; 11 L. T. O. 8. 270 ; 
154 E. B. 371. 

160. .] — By a local Act, a toll or tax of 

]d. per chaldron is imposed upon the owners or 
lessees of “ any collieries or coalmines near the 
river Tyne ” fur every chaldron of coals sold or 
delivered by them to be exported from or out of the 
river. Sc which shall be so exported ; such toll 
“ to be collected or received at the offices or places 
respectively whore the contracts for the sale or 
delivery of such coals are usually made,” in aid of 
the Tyne Keelmen’s charitable fund created by 
28 Geo. 3, c. 59. Since the formation of 
railways docks, the services of the keelmen in the 
shipment of coals on the Tyne have become un- 
necessary, the coals being brought down to the 
wharfs or quays by railways & shipped direct : — 
Held : coals shipped on the Tyne from collieries 
” near ” to the river were still liable to the payment 
& a colliery situate ten mites from the Tyne is 
“ near the river Tyne ” within the meaning of the 
Act. — Tyne Keelmen v. Davison (1864), 16 
(’. B. N. S. 612 ; 143 E. R. 1267. 

Annotation : — Foild. Tyne Keelmen r. Elliott (1864), 16 
C. II. N. 8. 622. 

161. S. P . Tyne Keelmen v. Elliott (1864), 
16 O. B. N. 8. 622 ; 143 E. R. 1271. 

162. .] — Those words [** si ve juxta ”J mean 

“ in or near ”... A distinction was attempted to 
be drawn between the words ” next ” & 44 near ” 
but I can 'see none, & they must therefore be 
treated as meaning ” in ” or ” near ” to the place 
named (Brett, M.R.).— A.-G. v. Horner (1884), 
14 Q. B. I). 245 ; 54 L. J. Q. B. 227 ; 49 J. P. 326 ; 
33 W. It. 93 ; 1 T. L. R. 28, C. A. ; on appeal 
(1885), 11 App. Cas. 66, II. L. 

Annotations Refd. Gingell & Foskett v. Stepney IL (!., 
(1908] 1 K. B. 115; Hornei v. Stepney Assmt. Com. 
(1908), 6 L. G. It. 051 ; A.-G. v. Homer (No. 2), (1913] 2 
Ch. 140. Mentd. Williams v. Wednesbury Overseers & 
West Bromwich Union Assrnt. Com. (189(>), Hyde, Hat. 
App. (1880-90), 327 ; Simpson v . Godmancbester Corpn. 
(1895), 64 L. J. Ch. 837 ; Lonsdale u. Lowther, [19001 
2 Ch. 687 ; A.-G. v. Simpson, [19011 2 Ch. 671 ; New- 
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6&stlo v. Worksop U. C., [1902] 2 Ch. 145 ; A.-G. v. Exeter 
Corpn., [1911} 1 K. B. 1092 ; Selby v. Whitbread, [1917] 
1 K. B. 736 ; Central Control Board (Liquor Traffic) v. 
Cannon Brewery Co., [19191 A. C. 744 ; A.-G. v. Do 
Koyser's Royal Hotel, [1920] A. C. 508 *, Re Ellis & 
Ruielip Northwood U. D. C., [1920] 1 K. B. 343 ; New- 
castle Breweries r. R., [1920] 1 K. B. 851 ; Layzell v. 
Thompson (1920), 91 J. 1\ 89. 


“ As near as ship may safely get 99 — Loading & 
unloading cargo.] — See Shipping, Vol. XLI, pp. 
444, 445, 518, 519, Nob. 2786—2791, 3476— 348o. 

“ Alongside Loading & unloading cargo.] — 

See Shipping, Vol. XLI., pp. 534, 535, 615, Nos. 
3618-3620, 3631, 4448, 4449. 


WEIRS. 

See Fisheries ; Waters and Watercourses, 

WELLS. 

See Easements and Profits a Prendre ; Water Supply ; Waters and Watercourses. 

WELSH MORTGAGES. 

See Mortgage. 

WEST INDIAN ESTATES 

See Receivers. 

WHALES. 

See Constitutional Law ; Fisheries. 

WHALING. 


See Fisheries. 



( 150 ) 


WHARFINGERS AND WHARVES. 

See Bailment; Shipping and Navigation; Waters and Watercourses. 

WIDOW’S SHARE. 

See Descent and Distribution. 

WIFE. 

See Husband and Wife. 

WILD ANIMALS. 

See Animals. 

WILD BIRDS’ PROTECTION 

See Animals ; Game. 

WILD’S CASE, RULE IN. 


Sec Wills. 
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Part I - Nature of a Will. 


Skct. L— DEFINITIONS AND INTERPRETATION. 

Sub-sect. 1. — In General. 

1. “ Release.”]— Anon. (1545), I And. 33; 
123E.lt. 333. 

2. “ Devise ” — Primarily applicable to real 
property.] — “ The only other word relied on as 
carrying the real estate is ‘ devise,’ which though 
technically considered is more applicable to real 
than personal property, it might yet be easily 
mistaken for bequeath by an uninformed testatrix ” 
(Lord Ellenborough, C.). — Camfield v. Gil- 
bert (1803), 3 East, 51(5 ; 102 E. R. 094. 

Annotations Reid. Hull v. Hall, r 1 892 J 1 Oh. 361. Mentd. 

Doe d. Andrew v. Lainehbnry (1809), 11 East, 290 ; Doo 

d. Hick v. Dilns (1814), 2 M. S. 448 ; Edwards v. Barnes 

(183.0), 2 Scott, 411 ; Doe d. llaw v. Earles (1846), 15 

M. & W. 450 ; Smyth v, Smyth (1878), 8 Ch. D. 561. 

3. .] — The word “ devise ” is pro- 

perly applicable to a disposition of real estate 
which is primd facie its meaning ” (Domilly, M.U.). 
—Phillips v. Beal (1858), 25 Beav. 25 ; 53 E. It. 
545. 

4. Use of word “ devise ” — As Indicating 

intention to dispose of real estate.] — Testator 
“ gave, devised, bequeathed ” to his wife all his 
“ furniture, goods, chattels, & effects ” which he 
might be possessed of at liis decease whatsoever 
the same might be or wheresoever the same might 
he situate, & authorised her to raise any money 
that might he necessary, & requested her to pay 
as soon as might be convenient all his just debts k 
funeral expenses ; & after the death of his wife ho 
** gave, devised, & bequeathed,” to he equally 
divided amongst three of his children until they 
should attain twenty-one,” the furniture <fc moneys, 
or any property ” which his wife might have 
become entitled to through his will or through any 
other source ; & after they had attained twenty- 
one he directed that “ the furniture, goods, chattels, 
& effects,” whatsoever the same might be or where- 
soever it might be situate, & any moneys his wife 
might be entitled to at the time of his decease 


should be equally divided amongst his six children. 
Testator’s property consisted substantially of an 
undivided moiety of real estate, to which he was 
entitled in possession, his personalty being of very 
trifling amount : — Held : taking into consideration 
the use by testator of the words “ devise,” “ where- 
soever situate,” & “ property,” <fc the direction to 
his wife to pay all his debts & funeral expenses, & 
other expressions in the will, there was enough to 
show an intention that testator's real estate, 
should be included under the word “ effects,” & 
therefore the undivided moiety passed by the will. 
—Hall v. Hall, [1892] 1 Ch. 3(51 ; (51 L. J. Ch. 
289 ; (56 L. T. 206 ; 40 W. R. 277 ; 36 Sol. Jo. 
200, C. A. 

Annotation : — Refd. lie Fisher. Allan v. Fisher (1902), 4G 

Sol. Jo. 297. 

5. “ Bequeath ” — Not In itself a technical word 
— Primarily applicable to testamentary disposition.] 

— The word “ bequeathed ” (though not In itself 
a technical word), is primarily applicable only to 
property passing under a testamentary disposition. 

Testatrix, a married woman, had under her 
marriage settlement an absolute power of appoint- 
ment over certain funds. By her will in 1867, she 
specifically appointed such funds, & then proceeded 
as follows : “ I constitute & appoint E. my residuary 
legatee to any property which has been bequeathed 
tome & which is not mentioned in this will.” The 
father of testatrix, by his will in 1873, bequeathed 
to her a certain sum of stock, hut he subsequently 
determined to give it to her in his lifetime, k 
accordingly transferred it to the trustees of her 
marriage settlement: — Held: this sum of stock 
did not pass to E. under the residuary gift con- 
tained in the will of testatrix. — Re Armstrong, 
Marescaux v. Armstrong (1879), 49 L. J. Ch. 53 ; 
42 L. T. 823. 

“ Personal estate M — Wills of British subjects 
since Wills Act, 1861 (c. 114).] — See Conflict of 
Laws, Vol. XI., p. 371, Nos. 509-511. 

Codicil.] — See Part XI, post . 



Part I.— Nature of a Will. 


Sub-seot. 2. — Words “ Will,’* “ Testament/’ 
and Testamentary Instrument. 

6. “ Testament Includes will & codicils.]-— 

(1) “ Testament ” includes a will, codicils, etc. ; 

(2) “ Instrument ” signifies the will alone.— 
Fuller v. Hooper (1751), 2 Ves. Sen. 242 ; 28 
E. R. 150, L. C. 


A nnotalions :~—Ah to (1) Reid. He Smith, Prada v. Vandroy, 

[1J16] 2 Ch. 308. As to (2) Reid. Re Smith, Prada v. 

Vandroy, [1916] 2 Ch. 368. 

7. " Instrument WilJ alone.]— Fuller v. 
Hooper, No. 0, ante . 

8. “Last will ” — Word of form only.] — (1) 

“ With regard to the observation made in the term 
‘ last will ’ ; the answer given was the true one ; 
it is a general term signifying only ‘a will’” 
(Grose, J.). 

(2) Neither of these instruments was a will, 
properly so called, until the death of the devisors ; 
both were ambulatory until that time & either of 
them was capable of being destroyed or set up by 
the devisor (Lord Kenyon, C.J.). — Walpole 
(Lord) v. Cholmondeley (Earl) (1797), 7 Term 
Hep. 138 ; 101 E. IL 897 ; subsequent proceedings 
sub nom. Walpole (Lord) v. Orford (Lord), 
3 Ves. 402, L. 0. 


Annotations : — Generally , Mentd. Doe d. Chichester v. 
Oxenden (1810), 3 Taunt. 147 ; Fnwcolt v. Jones 
Oodringrton & Pulteney (1810), 3 rhilUrn. 434 ; Miller 
v. Travers (1832), 1 L. J. Ch. 157 ; Thome v. Rooke (1841). 
2 Curt. 709; Ncate r. Pickard (1843), 2 Notes of 
Cases, 40G ; In the Goods of Chapman (1844), 1 Rob. Keel. 
1; Payne & Meredith r. 'J rappes (1847), 1 Rob. Keel. 
583 ; Plenty v. West (1818), 0 C. B. 201 ; RelTell v. RctYell 
( 1 8GG), 14 W. R. 04 7 ; In the Goods of Steele (1808), L. R. 
1 P. & 1). 575. 


9. .] — The testator calls it his last 

will : to which the true answer was given at the 
bar, that it is merely a word of form, & he meant no 
more by it than that it was the last of those instru- 
ments which lie had executed (Lawrence, J,). — 
Thomas d. .Tones v. Evans (1802), 2 East, 488 ; 
102 E. R. 450. 


Annotation : — Consd. St.oddart v. Grant (1852), 19 L. T. 
O. S. 305. 

10, Last will & testament.”] — 

(1) Instruments appearing, primd facie , to be 
testamentary, shall be deemed testamentary until 
the contrary is shown. 

(2) It is stated that one of these documents — 
that of 1842 — begins with the words “ This is my 
last will & testament . . . Lawrence, J., in the 
same case observed that the phrase “ last will ” 
was “ merely one of form & meaning no more than 
that the instrument was the last of those instru- 
ments which the testator had executed.” ... I 
do not apprehend that in reality these words 
ought to receive any weight whatever in directing 
this question (Lord Truro). — Stoddartu. Grant 
(1852), 1 Macq. 163 ; 19 L. T. O. S. 305, 11. L. 

Annotations:- — As in (2) Apld. Cutto r. Gilbert (1851), 9 
Moo. P. C. C. 131. Reid. Lemoge r. Goodban (18G5), 
L. R. 1 P. & D. 57 ; lathe Goods oj Do La Saussaye (1873), 
L. R. 3 P. Sc P. 42 ; In the Goods of Howden (1874), 43 
L. J. P. & M. 20 ; Townsend t?. Moore, 11905] P. GO. 
Generally , Mentd. Richards v. Queen’s Proctor (1854), 1 
Kco. & Ad. 235 ; Lord v. Colvin (1859), 7 W. R. 001. 

.] — See Part X., Sect. 1, sub-sect. 5, B. ( d ), 

post. 

11. “ Will ” — Definition & nature.] — (1) If aman 
give, by deed, his leasehold & personal property 
to trustees, for the use of himself for life, & of 


several persons therein named at his death, with a 

power of revocation reserved never having parted 
with the deed or with any part of the property 
during his life, & confirming, in most respects, 
such disposition of it by will at his death ; those 
two instruments will be considered as to be taken 
& construed together as testamentary instruments. 

(2) In order to constitute the essence of a will, 
it must be an instrument which a man voluntarily 
makes ; it is an expression of his will, Ac it is an 
expression of his will touching the disposition of 
his property at the time of his death & only at 
the time of his death (Graham, B.). — A.-G. v. 
Jones & Bartlett (1817), 3 Price, 368 ; 146 
E. R, 291. 

Annotations : — As to (1) Dbtd. Tompson v. Browne (1835), 

3 My. & K. 32. N.F. Sheldon v. Sheldon (1844), 1 Rob. 
Keel. 81. As to (2) Reid. Doe d. Cross v. CrosH (1840), 

15 L. J. Q. B. 217 ; JeilrieB v. Alexander (I860), 8 H. L. 
Cas. 594 ; Patch v. Shore (1862), 2 Drew. & 8m. 589 ; In 
the Goods of Robinson (1867), L. R. 1 P. & D. 384. 

12. “ This my will ” — Will & codicils.] — 

Testatrix by her will made in 1894 gave a number 
of specific & pecuniary legacies Ac disposed of her 
residuary personal estate, & directed that all 
bequests & legacies given to married women should 
be for their separate use, Ac that, “ no legacy given 
by this my will shall lapse by reason of the death 
of the legatee before me, but shall take effect as 
if the death of such legatee had happened immedi- 
ately after my death, & such legacy shall accord- 
ingly pass to the legal personal representative of 
such deceased legatee.” Testatrix made seven 
codicils to her will, each of which contained an 
express formal clause confirming in other respects 
her will Ac any previous codicil or codicils, Ac died in 
1915 i~~Held: the expression “this my will” 
referring not to the particular instrument, but to 
the testamentary disposition constituted by the 
will & codicils at the date of testatrix’s death. — 
Re Smith, Prada v. Vandroy, [1916] 2 Ch. 368 ; 

85 L. J. Ch. 657 ; 115 L. T. 161 ; 60 Sol. Jo. 603, 

C. A. 

Annotations : — Consd. Re Reeves, Reeves t\ Dawson, [19281 
Ob. 351. Reid. Re Young;, Public Trustee v. Walker, 
[1920] 2 Ch. 427. 

1 3 . Testamentary instrument — Presumption from 
prim& facie appearance.] — Stoddart v. Grant, 

No. 10, ante. 


Sect. 2 — CHARACTERISTICS AND EFFECT. 

Sub-sect. 1. — In General. 

14. Ambulatory — Until testator’s death.] — 

Anon, (undated), Plowd. Queries 4 ; 75 E. K. 862. 

15. .] — The making of a will is but the 

inception of it, & it doth not take any effect till 
the death of the devisor. — Forse & Hembling’s 
Case (1588), 1 Co. Kep. 60 b ; 76 E. R. 1022 ; sub 
nom. Anon., 1 And. 181 ; Gouldsb. 109. 

Annotations : — Reid. Hitchins v. Basset (1688), 1 Show. 
537 ; Brunkev u. Cook (1707), 11 Mod. Rep. 121. Mentd. 
Manby v. Scott (1660), 1 Lev. 4 ; Uodsden v. Lloyd, Lloyd 
v. Hodsden (1789), 2 Bro. C. C. 534 ; Seaunnell v. Wilkin- 
son (1802), 2 East, 552. 

16. .] — Thorp v. Tomson (1588), 2 

Leon. 120 ; 74 E. R. 409. 

17. • .] — Axtel v. Axtel (1679), 2 Cas. 

in Ch. 24 ; 22 E. R. 828, L. C. 


PART I. SECT. 1, SUB-SECT. 2. 

a. “ Testamentary instrument ” — De- 
finition.] — A “ testamentary Instru- 
ment ” defined to bo a writing, in 
whatever form, which remains dormant 
during the life of the grantor, is re- 
vocable by him, & only comes into 
operation at his death. — Advocate - 


Gkneral v. Ramsay’s Trustees 
(1823), 4 L. J. Ex. 211.— SCOT. 

PART I. SECT. 2, SUB-SECT. 1. 

14 i. Ambulatory — Until testator’s 
death .] — Rajammal v . Authiammal 
(1909), I. L. R. 33 Mad. 304.— IND. 
b. Conveyance.] — A will is in con- 


templation of law a “ conveyance.” — 
Doe d. Baker v. Clark, 7 U. C. R. 
44.— CAN. 

o. Conflict between contract & will .] — 
Re Sanderson (P. E. I.), [1926] 4 
D. L. R. 984.— CAN. 

d. Document in form of will pass- 
ing no property & only appointing 
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Wills. 


Sect. 2. — Characteristics and effect : Sub-sects. 1 <Sc 
2, A. (gM 

-.J — A will speaks not until the 
death of the party ; but the construction is to bo 
made as matters stood at the time of making the 
will (Lord Cowper, C.). — Bretton v . Lethulier 
(1710), 2 Vera. 053 ; 23 E. R. 1020, L. C. 

— A will is ambulatory, till a 
testator’s death, nor till then can money directed 
to be laid out in land, bo considered as land. — 
Beauclerk (Lord) v. Mead (1741), 2 Atk. 167 ; 
26 E. R. 505, L. C. 

Annotations : — Reid. Carrington r. Payne (1800), 5 Ves. 404 ; 
He Gibson (1801), 2 John. & H. 050. 

20. .] — Christopher v. Christopher 

(1771), 2 Dick. 445 ; 21 E. R. 343. 

Annotations : — Consd. Johnston v. Johnston (1 81 7), 1 Phillim. 
4 47. Reid. Spraugo v. Stone, Stone v. Spruuge (1773), 
Amb. 721 ; Brady v. Cubitt (1778), 1 Doug. K. B. 31 ; 
Doe d. Lancashire i\ Lancashire (1792), 5 Term Rep. 49 ; 
Gibbons v. Gaunt (1799), 4 Ves. 84ft ; Konebel v. Scrnfton 
(1802), 2 East, 530 ; lie VViimer’s Trusts, Moore v. Wing- 
field, [1903] 1 Gh. 874. 

21. .] — Walpole (Lord) v. Chol- 

mondeley (Earl), No. 8, ante. 

22. .j — B augh v. Read (1790), 1 

Ves. 257 ; 3 Bro. C. C. 192 ; 30 E. R. 330. 

Annotations: — Mentd. Wharton v. Durham (1831), 3 My. 
& K. 472: Durham r. Whurton (1830), 10 Bli. 52G ; 
Plunkett r. Lewis (1811), 3 Hare, 310; Leighton v. 
Leighton (1871), L. R. 18 Eq. 458. 

23 . .] — A testamentary instrument, of 

which the making is the inception A the death the 
consummation (Turner, V.-C.). — Me Rye’s 
Settlement (1852), 10 Hare, 106 ; 08 E. R. 
858. 

24. .] — The will would not operate 

as any such execution till the widow’s death. It 
is nothing that the will bears date within the time. 
It was intended to be ambulatory (Rolt, L.J.). — 
Cooper v. Martin (1867), 3 Ch. App. 47 ; 17 

L. T. 587 ; 16 W. R. 234, L. JJ. 

Annotations .-—Consd. Potts v. Britton (1871), L. K. 11 Eq. 
433; He Moses, Beddington r. Beddington, [1902] 1 Gh. 
100; He Illingworth. Bevir v. Armstrong, [1909] 2 Gh. 
297 ; He Sufford’s Settlmt., Davies v. Burgess, [1915] 2 Gh 
211. Refd. Re Wells’ Trusts, Ilaidisty o. Wells (1 889), 42 
Gh. D. 010. Mentd. Gooper v. Cooper (1874), 30 L. 9'. 
409 ; He Parkin, Hill v. Schwarz, [1892] 3 Gh, 510 ; He 
Lawley. Zniser v. Lawley, 11902) 2 Gh. 673. 

25. .] — In the Goods of Robinson, 

No. 559, post. 

20. -.] — A will is an instrument which 

is not to take effect till the death of the testator 
(Bacon, V.-C.). — Olivant v . Wiught (1878), 9 
Ch. D. 04 6 ; 47 L. J. Ch. 664 ; 38 L. T. 677. 

27 . ,'J — Under a power of appoint- 

ment by deed or will amongst children, the donee 
of the power, who had a son A daughter, made an 
appointment in 1862 of the whole fund by will to 
the daughter. By a French instrument, not under 
seal, made in 1866, he appointed the whole to his 
daughter on her marriage, reserving to himself 
the faculty of giving a life interest to Ins second 
wife. By a codicil made in France in 1871, 
but unattested, after reciting an arrangement with 
the daughter A her husband, made on their 
marriage, that he should appoint the whole fund 
to them on their providing an income for life to his 
second wife, he appointed the whole fund to the 
daughter A her husband if they should carry out 
the arrangement : — Held : the will was an ambula- 
tory instrument, A must be treated as being 
only allowed to remain unrovoked on the terms of 


the subsequent bargain. — Me Kirwan’b Trusts 
( 1883), 25 Ch. D. 373 ; 52 L. J. Ch. 952 ; 49 L. T. 
292 ; 32 W. R. 581. 

Annotations : — Refd. Barretto v. Young, [1900] 2 Ch. 339 ; 
Pouey v. Hordern, 11900] 1 Ch. 492 ; Re Price, Tomlin v. 
Latter, [1900] 1 Ch. 442 ; He Simpson, Coutts v. Church 
Missionary Soc., [1910] 1 Ch. 502. Mentd. Hummel v . 
Hummel, [18981 1 Ch. 642; He Wilkinson’s Settlmt.., 
Butler v. Wilkinson, [1917] 1 Gh. 620; He Lyne’s 
Settlmt. Trusts, He Gibbs, Lyne v. Gibbs, [1919] 1 Ch. 80. 

28. .] — A tenant for life of real estate 

who had under the settlement pow T er to appoint 
the estate by will among his children after his own 
death exercised the powder & appointed the estate 
among liis children. Afterwards the testator 
granted under the Settled Land Act, 1882, leases 
of parts of the appointed property in consideration 
of premiums paid by the lessees. The premiums 
were paid to the trustees of the settlement & 
invested by them : — Held : that there being in the 
will no apparent intention to appoint the property 
representing the premiums, that property did not 
pass under the appointment. 

The will was an ambulatory document having 
no force or effect whatever until the death of the 
gentleman who made the will (Lord Davey). — 
Beddington v. Baumann, [1903] A. C. 13 ; 72 
L. J. Ch. 155 ; 87 I,. T. 658 ; 51 W. R. 383 ; 19 
T. L. R. 58 ; 47 Sol. .To. 90, H. L. ; affg. 8. C. 
sub nom. Me Moses, Beddington v. Beddington, 
[1902] 1 Ch. 100, C. A. 

Annotations : — Refd. He Llanover, Herbert r. Ereslifield (2), 
[1903] 2 Ch. 330 ; He Thompson, Thompson v. Thompson 
(1906), 54 W. R. 613. 

29. .J — It is to my mind plain that 

testator does not settle or dispose of any property 
by his will unless A until such will is brought into 
effectual operation by his death (Earwell, J.). — 
Me Llanover (Baroness), Herbert v. Fuesh- 
FIELI) (2), [1903] 2 Ch. 330; 72 L. J. Ch. 729; 
88 L. T. 856 ; 51 W. R. 615 ; 19 T. L. R. 524. 

Annotations : — Mentd. He Llanover, Herbert, v. Ram, [1907 J 
1 Ch. 635 ; He Llanover S. E., [1936] Gh. 62G. 

30. — The will of M. T. was an 
ambulatory document having no force or effect 
whatever until her death (Joyce, J .). — Me Thomp- 
son, Thompson v. Thompson, [1900] 2 Ch. 199 ; 
75 L. J. Cli. 599 ; 95 L. T. 97 ; 54 W. R. 613. 

Annotations : — Mentd. He Clarke’s Settlmt. Trust, Wanklyn 
r. StrcatfelhJ , [1916] 1 Gh. 467 ; lie Paul, Public Trustee i\ 
Pearce, [1921] 2 Gh. 1. 

Revocability.] — See Part X., Sect. 1, post. 

31. Operation as release of condition in deed.] — 

By deed, a fund was limited in trust for two 
brothers, T., who was in India, A W., in equal 
shares ; A in case T. should die intestate without 
leaving a child before he should return to England, 
then the w r hole was to be in trust for W. W. died, 
having bequeathed all his property to T., A made 
him his exor. The trustees paid the money into 
ct. under Trustee Relief Act, 1847 (c. 96). On the 
petition of T. : —Held : the condition was capable 
of release, A the will of W. operated as a release 
of the condition . — Ex p. Palmer (1852), 5 Do G. 
A Sm. 649 ; 64 E. R. 1283 ; sub nom. Me Palmer’s 
Trust, 17 Jur. 108. 

32. Will distinguished from settlement — Contains 
no contract.] — Sernblc : there is this difference 
between a will A a settlement — there is a contract 
in one A not in the other. — Hope v . IT ope (1855), 

1 Jur. N. 8. 770 ; 3 W. 1L 617. 

Annotation: — Consd. He Van Hlraubenzee, Boustead v. 
Gooper, [1901] 2 Gin 779. 


guardians.] — He Buk Thawaii Mull 
Sowcau, 1. L. R. 23 Mad. 133. — 

IND. 

©. Acknowledgment of statute-barred 
debt .) — An acknowledgment of a judg- 
ment debt in the will of the debtor is 


sufficient to take it out of the opera- 
tion of 3 & 4 Will. 4, c. 27, s. 40.— 
Millington v. Thomson (1852), 3 
1. Ch. K. 236.— IR. 

f. Document partly testamentary .] — 
Whore a document, duly executed 


as a will, is partly testamentary & 
partly not testamentary, the ct. has 
jurisdiction to admit the testamentary 
part of the document to probate — 
Wolfe v. Wolfe, [1902] 2 1. It. 240. 
— 1K« 
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Part 1. — Nature op a Will. 


33. Will distinguished from agreement for lease.] 

— In the Goods of Robinson, No. 559, post 

34. Will operating in futuro — After death of 
testator.] — A., by will, disposed of the whole of his 
personal & of certain real property & appointed 
exors. He subsequently executed another testa- 
mentary paper, in which was the clause : “If 
my wife survives me, in two years after my wife’s 
death my second cousin B. & next of kin, to take 
possession of all my real & personal property, 
& to pay all my just debts according to my will. 
. . . 1 give B. this written document as I am 
afraid my exors. will not put my will into ct.” : — 
Held : the exors. died in the lifetime of the 
deceased. As the paper was testamentary & 
duly executed, although not to operate until 
some time after the death of testator, it was entitled 
to probate. — In the Goode of Newns (1801), 7 
Jur. N. 8. 088. 

35. “ Note or memorandum in writing ” — 
Statute of Frauds, s. 4.J — Testator had in his life- 
time verbally promised to guarantee payment of 
debts due from his son to a certain firm. Testator 
recited this fact in his will & codicil. In the 
administration of the estate the firm made a claim 
against the estate under the guarantee : — Held : 
the recital in the will was a sullicient “ note or 
memorandum in writing ” of the agreement 
within above sect., & testator’s estate was liable. — - 
lie Hoyle, Hoyle v. Hoyle, [1893] 1 Oh. 84 ; 
02 L. .T. Oh. 182 ; 07 L. T. 074 ; 41 W. JR. 81 ; 
37 Sol. .To. 40 ; 2 It. 145, 0. A. 

Annotations : — Reid. Ration v. Grey (1X93), G9 L. T. 354; 

Guild v. Conrad (180-4 ), (53 L. Q. 11. 721 ; lie Holland, 

Gregg 1 v. Holland, 11902] 2 Oh. 300. Mentd. Rattle V. 

Hornibrook (1890), 75 L. T. 475. 


Sub-sect. 2. — Instruments Conditionally 

Test ame n tar y . 

A. What Amounts to a Conditional Will. 

(a) In General. 

36. Tests for ascertainment.] — A test for ascer- 
taining whether a will is contingent is the question 
whether the disposition of property is dependent 
upon the happening of some event or calamity 
referred to in the will, or whether the imminence 
of such event or calamity is merely a reason for 
making the will, in the former case the will is 
contingent ; in the latter it is not. — In the Goods of 
Porter (18fi9), L. 11. 2 P. & I). 22 ; 39 L. J. P. 
& M. 12 ; 21 L. T. (38 0 ; 34 J. P. 217 ; 18 W. R. 
231. 

Annotations Apld. Job, soil r. J { osh. In the Goods o/ Newton 

(1873), 42 L. J. 1*. 6c M. 58. Distd. In the Goods of JVIayd 

(1880). 0 P. I). 17. Ezpld. In the. Goods of Sprat 4, (1897 ] P. 

28. Apld. Edmondson v. Edmondson (1901), 17 T. L. R. 

397. 

37. .] — Deceased, a military officer on active 

service, wrote to iiis sister a letter in which he 
made use of the following language : “If we 
remain here taking pahs for some time to come 
the chances are in favour of more of use being 
killed, & as 1 may not have another opportunity 
of saying what I wish to be done with any little 
money I may possess in case of an accident, 1 
wish to make everything I possess over to you. 
In the first place there is money at. . . . Keep 
this until I ask you for it ” : — Held : the dis- 
position of deceased’s property was not dependent 
on his death while on active service ; the docu- 
ment was not therefore a conditional will. 

If the will is clearly expressed to take effect 
only on the happening, or not happening, of any 


event, cadit quaeatio , it is conditional. If testator 
says, in effect, that he is led to make his will by 
reason of the uncertainty of life in general, or for 
somo special reason, caait queestio , it is not con- 
ditional (Jeune, P.). — In the Goods of Spratt, 
[1897] P. 28 ; 66 L. J. P. 25 ; 75 L. T. 518 ; 45 
W. R. 159 ; 13 T. L. R. 67. 

Annotations : — Apld. Edmondson v. Edmondson (1901), 

17 T. L. It. 397. Consd. In the Kstate of Vines, Vines r. 

Vinos, [1910] 1\ 147. Refd. Halford v. Halford (1896), 

75 L. T. 520. 

38. .] — (1) Where a will is made in terms 

subject to the happening of a certain event, that 
event must occur to render the will operative ; 
whereas, if the possibility of an event happening 
is stated merely as the reason for making the will, 
it becomes operative whether the event happen or 
not. 

For instance, if a man write in his will “ If 
I die to-morrow my will is ” so & so, his death 
must occur on the morrow to make the will 
operative ; but if the words be “ Lest I die 
to-morrow ”... the document will be operative 
whether he die or not on the morrow. 

(2) The question whether a testamentary docu- 
ment is conditional or not depends on the wording 
of the document itself, &, if it can be said that the 
language used therein is ambiguous, extrinsic 
evidence is admissible to assist the ct. in clearing 
up the ambiguity. 

(3) The ct. admitted evidence of declarations 
by testator, made down to within a short time 
before he died, to the effect that the will in question 
was all right, & that his wife would take all he had 
to leave. — In the Estate of Vines, Vines v. Vines, 
[1910] P. 117 ; 79 L. J. P. 25 ; 102 L. T. 141 ; 
26 T. L. R. 257 ; 54 Sol. Jo. 272. 

39. “ Lest I should die before next sun/’] — A 
will written eighteen years before testator’s death, 
containing this passage, “ lest I should die before 
tine next sun I make this my last will ” ; admitted 
to probate, the ct. holding the disposition not 
contingent, & adherence shown by careful preserva- 
tion. — Burton v. Colling wood (1832), 4 Hag. 
Ecc. 170 ; 102 E. R. 1411. 

Annotations Distd. Roberts r. Roberts (1861), 31 L. J. 

P- M. flr A. 10. Consd. In the Goods of Spratt, [1897] 1\ 

28. Refd. G oilman r. Godman [1920] J\ 261, C. A. 

40. ~~ — .] — In the Estate of Vines, Vines v. 
Vines, No. 38, ante. 

41. In case of surviving wife.] — Testator exe- 
cuted a conditional codicil which was to take 
effect only in case of his surviving his wife, an 
event which did not happen ; but inasmuch as 
the codicil expressly republished a previous will, 
it was admitted to probate with that will . — In the 
Goods of Mendes Da Silva (1801), 2 Sw. A Tr. 
315 ; 30 L. J. V. M. A. 171 ; 5 L. T. 140 ; 25 

P. 519 ; 104 E. R. 1017. 

Annotation - Consd. In the Goods of lingo (1877). 2 P. 1). 73. 

42. Will dependent on consent of another person 
— Option to wife to add codicil.] — Testator wrote a 
codicil with his own hand, winch concluded as 
follows “ 1 give my wife the option of adding 
this codicil to my will or not, as she may think 
proper or necessary ” : — Held : the validity of 
tliis paper was conditional on the assent of the 
wife, & as she elected not to avail herself of its 
provisions, it ought not to be included in the 
probate. — In the Goods of Smith (1809), L. R. 
1 P. & D. 717 ; 38 L. .1. P. A M. 85 ; 21 L. T. 340 ; 
33 J. P. 712 ; 17 W. R. 1110. 

43. Death at same time as wife.] — Deceased 
made a will, by which he left all his property to 
his wife, <fc made her sole extrix. He subsequently, 


PART I. SECT. 2, SUB-SECT. 2.-— A. (a). 

ff. Will made in case prior will “ not forthcoming — Re Mackay, 30 N. Z. L. R. 441. — N.Z. 
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Wills. 


Sect . 2 . — Characteristics and effect: Sub-sect . 2, A. 

(a) <fc (6), ,5.] 

with his wife, executed a joint will, which was ex- 
pressed to take effect in case they should bo called 
out of the world at one & the same time & by 
one & the same accident. By this will they re- 
voked all former wills. Deceased died in the 
lifetime of his wife : — Held : the joint will was 
dependent upon a contingency which did not 
happen, & was inoperative even to revoke a 
previous will . — In the Goods of Hugo (1877), 
2 P. D. 73 ; 46 L. J. P. 21 ; 36 L. T. 618 ; 41 J. P. 
632 ; 25 W. R. 396. 

Annotation : — Consd. In the Goods of Spratt, [1807] P. 28. 

44. .] — Testator, being about to sail with 

liis wife from Calcutta to England, wrote a letter 
to his brother in England, which was in form a 
good testamentary document at Scots law, & con- 
tained the following : “If anything happens to 
us on the way my will has been accidentally packed 
away in a tin box to which I cannot now get 
access, as I forget which box it has been put 
into. However, if we both come to grief, I 
appoint you my exor. ; if I only then in conjunction 
with Nan.” The letter then proceeded to deal 
with the disposition of his estate after his wife’s 
death, in the event of her surviving him. Neither 
testator not his wife died during the voyage : — 
Held : the letter was not conditional, but was a 
valid testamentary document, <fc must be admitted 
to probate, — Halford v . Halford, [1897 J P. 36 ; 
66 L. .1. P. 29 ; 75 L. T. 520 ; 13 T. L. R. 69. 

45. “If I die to-morrow.”] — In the Estate of 
Vines, Vines v. Vines, No. 38, ante . 

46. Admissibility of evidence — Declaration of 
testator.] — In the Estate of Vines, Vines v. Vines, 
No. 38, ante . 


accident, he joined her ; they lived together there 
& in England, having returned together ; & 

testator having afterwards gone to Corsica, & 
thence to Lisbon, died there. The codicil was held 
to be contingent, & did not take effect under the 
circumstances. — Sinclair v. Hone (1802), 6 Ves. 
607 ; 31 E. R. 1219. 

4 , 9 . “ Die on my travels.”] — S trauss v. 

Schmidt (1820), 3 Phillim. 209 ; 161 E. R. 1304. 

Annotations : — Distd. Roberts v. Roberta (1861), 31 L. J. 
P. M. & A. 16. Consd. In the Goods of Spratt, [1897] P. 28. 

50 . Will executed after return.] — A. wrote 

with his own hand a will in which he stated he 
did so “ being about to proceed on a long voyage, 
& not knowing what will happen to me.” He made 
a tour, & returned home. He subsequently duly 
executed tills paper in the presence of two wit- 
nesses : — Held : it was entitled to probate . — In the 
Goods o/ H obson (1861), 7 Jur. N. 8. 1208. 

Annotation : — Reid. In the Goods of Cawtbrou (1863), 33 
L. J. P. M. 6c A. 23. 

51 . .] — Testator wrote & signed a will 

on Aug. 14, 1858, beginning, “ In the prospect of 
a long journey, should God not permit me to 
return to my home, I make this my last will.” 
lie afterwards went on a journey, & returned on 
♦Sept. 25, 1858. In Feb. 1859, he acknowledged 
his signal ure to the will in the presence of two 
witnesses, who duly subscribed the same : — Held : 
the will was entitled to probate, as it was executed 
after the completion of the journey contem- 
plated . — In the Goods of Oawtilron (1863), 3 Sw. 

A Tr. 117 ; 3 New Rep. 93 ; 33 L. J. P. M. & A. 
23 ; 28 J. P. 201 ; 10 Jur. N. S. 51 ; 12 W. R. 
443 ; 164 E. R. 1336. 

Annotation Consd. In the Goods of Spratt, [1897] P. 28. 

52. “Should anything happen to me.” 1 

B. wrote a testamentary paper in Jan. 1859, 


(b) Reference to Journey or to Absence from Home. 

47. Contemplation of death — Journey to Ireland.] 
— Testator devises that if he dies before he 
returns from Ireland, his estate shall be sold, etc., 
he does return, & dies, & this will is found in his 
keeping at his death, it was only a contingent 
devise, & shall not take effect. 

None of the collateral proofs as to his taking 
notice of the will, etc., can be taken into con- 
sideration, unless some act was done by him to 
republish ; or to defeat the condition that was 
annexed to it before, & it ought not to be sup- 
ported by parol proof against Stat. Frauds, eit her 
in law or equity (Lord Hardwicke, (J.). — Parsons 
v. Lanoe (1748), 1 Wils. 243 ; Amb. 557 ; I Ves. 
Sen. 189 ; 95 E. R. 597, L. 0. 

Anruitations : — Consd. Sinclair v. Hone (1802), 6 Ves. 607. 

Apld. Roberts v. Roberts (1862), 2 Sw. 6c Tr. 337. Distd. 

In the Goods of Cawtbrou (1863), 33 L. J. P. M. & A. 23 ; 

In the Goods of Dobson ( 1 866), L. R. 1 P. 6c D. 88. Consd. 

In the Goods of Smith (1869), L. R. 1 P. & D. 717 ; In 

the Goods of Spratt, [1897] P. 28. Apld. Edmondson v. 

Edmondson (1901), 17 T. L. R. 397. Refd. In the Goods of 

Winn (1861), 2 Sw. 6c Tr. 147. Mentd. Shepherd v. 

Shepherd (1770), 5 Term Rep. 62, n. ; Christopher r. 

Christopher (1771), 2 Dick. 415; Kenebol v. Sorafton 

(1802), 2 East, 530 ; Johnston v. Johnston (1817), 1 

Phillim. 447. 

48. “Death before rejoining wife.”]— 

A codicil expressed in the event of testator’s death, 
before he joins his wife, was executed after their 
separation in the West Indies upon his voyage 
for England. That voyage being prevented by 


“ should anything happen to me on my passage 
to Wales, or during my stay.” He returned in 
about a week, & died in Oct. of the same year ; 
the will remaining in his writing desk, & having 
been alluded to by him after his return : — Held : 
the paper was in terms conditional, & since Wills 
Act, 1837 (c. 26), no evidence of “ adherence ” is 
admissible. 


The ct. will hold a paper to be testamentary 
which is in due form <fc duly executed, without 
looking at its contents, even though they are 
manifestly migatory. — Roberts v. Roberts (1862), 
2 Sw. & Tr, 337 ; 31 L. J. P. M. & A. 46 ; 5 L. T. 


689 


26 J. P. 168 ; 8 Jur. N. S. 220 ; 164 E. R. 


1026. 


Annotations : — Distd. In the Goods of Cawtbron (1863), 3 
New Rep. 93. Consd. He Porter (1869), L. R. 2 l\ <Sc D. 
22 ; In the Goods oj Hugo (1877), 2 P, D. 73 ; In the Goods 
of Spratt, [1897] P. 28. 


53 . “Serving In this horrid climate” — 

Or any accident happening to me.”J — The words, 
“ I request that in the event of my death while 
serving in this horrid climate, or any accident 
happening to me ” : — Held : not to make a testa- 
mentary paper conditional on the event of death 
while in that climate . — In the Goods of Thorne 
(1865), 4 Sw. & Tr. 36 ; 34 L. J. P. M. & A. 131 ; 
12 L. T. 639 ; 11 Jur. N. S. 569 ; 164 E. R. 1428. 


A nnotat ions Consd. In the Goods of Porter (1869). L. R. 2 

J\ 6c 1). 22 ; In the Goods of Spiatt, [1897] P. 28. Reid, lie 
Booth, Booth v. Booth, [1926] P. 118. 


54 . _ — “ in case of any fatal accident happening 


PART I. SECT. 2, SUB-SECT. 2 — 
A. (b). 

50 1. Contemplation of death — Will 
executed after return .] — One of the docu- 
ments in question herein, which were 
sufficiently executed as holograph wills, 
commenced with these words : 
“ Whereas I am going to go on a 


journey to Mexico & should I die, etc.” 
The other, which was executed on 
testator’s return from said journey, 
was addressed to the institution in 
which the money left to his wife by 
the former document was deposited 
& coniirmed the disposition of said 
money in favour of his wife : — Held : 


the operation of the will was not 
limited to tho period of said journey, 
& it should bo admitted to probate. 
— Re Rkmpel Estate, [1922J 2 

W. W. R. 752 ; 68 D. L. R. 677 ; 32 
Man. L. It. 126.— CAN. 

h. “ Should any accident take 

me out of this world .”] — Testator made 
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fo me ” — “ Being about to travel by railway.*'] — 

A will commencing with the words, “ In case of 
any fatal accident happening to me, being about 
to travel by railway, I hereby leave,” etc. : — 
Held : not to be contingent upon the event of 
testator’s death on the journey he was about* to 
take when the will was executed — In the Goods of 
Dobson (1806), L. R. 1 P. & D. 88 ; 35 L. J. P. A 
M. 54 ; 13 L. T. 758 ; 14 W. R. 408. 

A n notations : — Consd. He Porter (1869), L. R. 2 P. & D. 22 ; 
Jn the Goods of Spratt, 11897 ] P. 28. Refd. In the Goods of 
Porter (1869), 18 W. P. 231. 


55. “ My death occurring during such 

time."] — A will in these words : “ 1, W. M., being 
physically weak in health, have obtained permis- 
sion to cease from all duty for a few days, A I wish 
during such time to be removed from the brig 
Appellina to the floating hospital 8liij> Berwick 
Walls , in order to recruit my health ; & in the 
event of my death occurring during such time, 
I do hereby will A bequeath,” etc. : — Held : not 
to be contingent on the event of testator’s death 
in the illness from which he was suffering when 
the will was made. — In the Goods of Martin (1867), 
L. R. 1 P. & D. 380 ; 36 L. .T. P. A M. 116 ; 17 
L. T. 32 ; 31 J. P. 727. 

Annotations Consd. In the Goods of Porter (1869), L. It. 2 
P. A P. 22. Distd. In the Goods of Robinson (1870), 19 
W. It. 135. Consd. In the Goods of Sprat t, [1897J P. 28. 


56. " Should anything unfortunately happen 

to me whilst abroad."] — In the Goods of Porter, 
No. 36, ante. 


57. " Should anything happen to me during 

the remainder of the voyage."] — Deceased, a 
master mariner, whilst on a voyage, wrote with 
his own hand a will which commenced, “ This is 
the Iasi will A testament of me, that in case any- 
thing should happen to me during the remainder 
of the voyage from hence to Sicily A back to 
London, that I give A bequeath,” etc.: — Held: 
the dispositions of the will were d (‘pendent on the 
event referred to at the beginning of it, A it had 
therefore only a contingent operation.— In the 
Goods of Robinson (1870), L. R. 2 J'. A D. 171 ; 
10 L. J. P. A M. 10 ; 23 L. T. 307 ; 31 J. P. 775 ; 
10 W. R. 135. 

Annotation : -Refd. In the Goods o/Spratl, [1897] P. 28. 

58. "Death at sea or abroad."] — A 

mariner's will commencing, Instructions to be 
followed if I die at sea or abroad ” — Held, : to be 
conditional — Lindsay v. Lindsay (1872), L. 1L 


2 P. A 1). 450 ; 27 L. T 


«>»> »> 


30 ,T. I’. 80S. 


nnntation : — Consd. /.. the (Joints of Spruit, 118971 J\ ‘28. 

59. “ Death suddenly or by accident In 

India. "J — Testator while in India executed the 
following paper, “ This is fo certify that 1, R., etc., 
do at this time enjoy good health, A am of a 
proper A sound state of mind, A I write this as 
my last will A testament in case of a sudden or 
accidental death befalling me in # India,” etc. : — 
Held : the will was contingent on his dying in 
India, A, as testator returned A died in England, 
it did not take effect. — Jobson v. Ross, In the 
Goods of Newton (1873), 42 L. J. P. A M. 58 ; 
28 L. T. 677 ; 37 J. P. 350 ; 21 \V. R. 618. 

60. " Death on the way."] — Testator, 

being about to travel, made his will, which con- 
tained the following words, “ On leaving this 


station for T. A M., in case of my death on the 
way, know all men this is a memorandum of my 
last will A testament” : — Held : the will was not 
contingent upon his death before arriving at T. 
or M. Will admitted to probate. — In the Goods of 
Mayd (1880), 6 P. D. 17 ; 50 L. J. P. 7 ; 45 J. P. 
8 ; 29 W. R. 214. 

Annotation .‘"—Consd. In the Goods of Spro.it, [T897] P. 28. 

61 . *< Chances In favour of being killed " — 

" In case of an accident."] — In the Goods of 
8 pratt, No. 37, ante. 

62. " If anything happens to us on the 

way."] — Halford v. Halford, No. 41, ante. 

63. " Not return home In consequence of 

death."] — Edmondson v. Edmondson (1901), 
17 T. L. R. 397 ; 45 Sol. Jo. 395. 

B . Effect of Conditional Will. 

64. Evidence of adherence after failure of con- 
tingency — Whether admissible — Without republica- 
tion.] — Parsons v. Lanoe, No. 47, ante. 

65 . .] — Strauss v. Schmidt (1820), 

3 Phi Him. 209; 161 E. R. 1304. 

Annotations : — Refd. Roberts v. Roberts (1861), 31 L. J. 
P. M. A A. 46 ; Jn the Goods of Spratt, [1897] P. 28. 

66. Contingency of absence on voyage 

— Application to subsequent voyage.] — Where a 
will is expressed to take effect during absence on 
a particular voyage, A the writer returns to 
England, the ct. cannot admit parol evidence to 
show the writer’s intention of adhering to that 
will during a subsequent absence. — In the Goods of 
Winn (1861), 2 Sw. A Tr. 147 : 4 L. T. 655 ; 7 
Jur. N. S. 764 ; 9 W. R. 852 ; 164 E. R. 949. 

Annotations : — Refd. In the Goods of Dobson (1866), L. R. 

1 V. & 1). 88 ; In the Goods of porter (1869), 39 L. J. 1*. 
A M. 12 ; In the Goods of Hugo (1 877), 2 I\ D. 73 ; Jn 
the Goods of Spratt, 11897] P. 28. 

67. Wills Act, 1837 (c. 26).]— 

Roberts v. Roberts, No. 52, ante. 

68. Effect of satisfaction of condition.] — A con- 
ditional will not converted into an absolute will, 
it being shown that the condition had been 
satisfied. — I ngram v. Strong, Roberts v. Law- 
rence (1815), 2 Phillim. 294 ; 361 E. R. 1149. 

Annotation: — Refd. Ilcnfrey v. Henfrcy (1842), 4 Moo. 
P. C. C. 29. 

69. Grant of general probate — Contingency 
possible on death of testator.] — In the Goods of 
Poorer. (1855), I)ea. A Sw. 9 ; 26 L. T. O. S. 138 ; 

4 W. R. 182 ; 154 E. R. 486. 

70. Will inoperative.] — A married woman 

had a power under her marriage settlement to 
dispose of certain property by will in case there 
were no children of the marriage, or they all died 
under age, or in the lifetime of her husband. She 
executed a will in which she recited the con- 
ditions of her power, A out of the trust funds gave 
an annuity to a particular individual, A the rest 
to her husband absolutely. She survived her 
husband A the annuitant, but did not re-execute 
her will. There were several children of the 
marriage, who attained their respective majorities, 
A survived their mother, so that the will was 
inoperative. The ct. refused to grant administra- 
tion with the will annexed to one of the children, 
as he had no interest under the will, but granted 
to 1dm a general administration of deceased’s 


hi8 will os follows “ As I am about, 
to leave homo for B., should any 
accident, etc., take mo out of this 
world, I will, etc.” Testator wont 
to B. the same day, A returned home 
In a week without meeting any acci- 
dent, A did not again leave Ireland, 
or make any other will, until his doath, 
more than 6 years afterwards : — 
the will was not conditional 

—VOL. XLIV. 


or contingent on any accident to him 
during his projected journey to B. — - 
In the Goods of Stuart (1888), 21 
L. R. Ir. 105. — IR. 

PART I. SECT. 2, SUB-SECT. 2.— B. 

k. Conditional codicil.] — A codicil 
expressed to take effect only upon the 
happening of an event which does 
not take place will be admitted to 


probate, notwithstanding that It con- 
tains a direction to the contrary if the 
event should not happen. Otherwise 
in the ease of a will. — In the Goods of 
Colley (1879), 3 L. R. Ir. 243.— IR. 

1. Alternative disposition — Death of 
testator & wife “ at the same time .”] — 
H. by his will provided for disposal 
of his property in ease his wife sur- 
vived him, but not in case of he r 

N 
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Wills. 


Sect. 2. — Characteristics and effect : Sub-sect. 2, B. 
Sect. 3; Sub-sect. IQ 

estate, upon filing an affidavit that she had left 
no will operative in law. — In the Goods of Graham 
(1872). L. R. 2 P. k I). 885 ; 41 L. J. P. & M. 46 ; 
20 L. T. 529 ; 80 J. P. 408 ; 20 W. li. 014. 

71. Conditional codicil — Republishing will.] — 
In the Goods o/ Mendeh Da Hix.va, No. 41, ante. 

72. No revocation of earlier will.] — In the 
Goods of Hug o, No. 43, ante. 

Will executed after failure of contingency.] — 
See Nos. 50, 51. ante. 


Sect. 3.— CONTRACTS RELATING TO WILLS. 

Sub-sect. 1. — What Contracts Enforceable. 

73. Agreement must be certain — Promise to give 
" as much as to any of his children ” — Evidence 
of amount given to one.] — Silvester’s Case 
(1619), Poph. 148 ; 79 E. It. 1248. 

74. Agreement enabling person to purchase 

land at certain price — “ Fifteen hundred pounds 
cheaper than best purchaser would give.”] — 
Bromley v. Fettiplace (1700), Freom. Ch. 245 ; 
22 E. R. 1187 ; sub /tom. Bromley v. Jeffereys, 
Prec. ('h. 138; 1 Eq. ('as. Abr. 18. 

Annotation : — Refd. Cave v. Gave (1702), 2 Eden, 139. 

75. Agreement for mutual wills — Agree- 

ment uncertain & unfair.] — Testator by codicil 
in 1770, reciting that he had devised his real 
estate by li is last will, dated Nov. 25, 1752, charged 
his real estates with his debts k legacies given by 
the codicil, k appointed exors. ; the bill was by 
devisees of the real estate under another will of 
1750, one of whom was a legatee in the codicil, 
stating, that the will of 1750 was executed in 
pursuance of an agreement to make mutual wills ; 
that testator by the death of the other party, was 
hound, if not in law in honour ; k did not mean 
to revoke the will of 1750, k revive that of 1752 ; 
& praying, that the will of 1750 k the codicil 
might be established, the trusts carried into 
execution, k the legacy paid : upon an issue 
directed, the will of 1 782 was established ; evidence 
of mistake being rejected : on farther directions, 
pltfs. relied on the agreement, k offered evidence 
in support of it : the bill was dismissed ; the Lord 
Chancellor being of opinion, that the relief sought 
was inconsistent with the frame of the hill, k 
therefore could not he given, under the general 
prayer ; that the evidence ought not to he 
received ; k that upon the evidence the agree- 
ment was uncertain k unfair, k therefore not to 
be executed. — Walpole (Lord) v. Orford (Lord) 
(1797), 3 Yes. 402 ; 30 E. IL 1070, L. (J. 

Annotations ; — Consd. Rc Oldham, II ad wen v. Myles, [1925] 

] Ch. 75. Expld. Cray v. Perpetual Trustee Co., 1 1 928 j 
A. C. 391. Refd. Denyssen v. Mostert (1872), L. IL 4 
P. C. 236 ; S tone c. Hoskins. [1905] P. 191; In the 


Estate of Heys, Walker v. Q ask ill, [19141 P. 192 ; Walker 

v. Gasklll (1914), 83 L. .7. P. 152. Mentd. Crosble v. 

Macdoual (1799), 4 Ves. 610 ; Burton v. Newbery (1875), 

1 Ch. D. 324. 

76. Promise to “ recognise son in common 

with the rest.”] — A father, on a treaty for his 
eldest son’s marriage, promised by letter to settle 
a sum of money forthwith, & to recognise his son 
in common with the rest of his family in the 
future provisions of his will. The sum of money 
was settled, k the marriage took place on the faith 
of the representation in the letter. By his will 
testator made a substantial provision for his son, 
but much less then equal to those made for his 
other children : — Held : the promise was so vague 
as to the amount that, consistently with it, testator 
might have given all his property to a stranger, 
& the promise was satisfied by the provision in 
the will k codicil. — K ay v. Crook (1857), 3 Sm. & 
Ox. 407 ; 29 L. T. O. S. 10 ; 6 W. R. 220 ; 05 E. R, 
715; sub nom. Kay v. Crook, Kay v. Kay, 3 
Jur. N. S. 104. 

Annotations Refd. Laver v. Fielder (1862), 32 Beav. 1 ; 

M‘Askio v. M‘Cay (1868), 16 W. R. 1187 ; Re Allen, 

Ilincks v. Allen (1880), 49 L. J. Ch. 653. 

77. Agreement to make “ ample pro- 

vision.”] — An agreement to make ample provision 
by will for a person is too vague to he enforced. — 
MaoPhail v. Torrance (1909), 25 T. L. R. 810. 

Annotation : — Refd. Dennistoun v. Dennistoun (1925), 69 

Sol. Jo. 476. 

78. Agreement to leave land or specific sum — 
Enforceable against devisee.] — An agreement by 
feme , when sole, that if she die without issue, she 
would leave S. £500 or the land. Decreed the 
agreement to be performed against the husband, 
who was devisee of the wife.— Goilmere r. 
Battison (1082), l Vern. 48 ; 1 Eq. Oas. Abr. 17 ; 
23 E. R. 301 ; suIj nom. Goylmer v. Paddiston, 

2 Vent. 353. 

Annotations: — Refd. Price v. Powel (1729), 1 Barn. K. B. 

201; Rc Parkin, Hill v. Schwarz, [1892] 3 Oh. 510; 

*Syngro v . Synge (1894), 70 L. T. 221. 

79. Person Induced to render services In return 
for verbal promise to make a will leaving pro- 
perty.] — Where a niece had been induced to render 
valuable* services to her uncle on the faith of his 
representation that by so doing she would become 
entitled to the benefit of the trusts created in her 
favour by a codicil to his will, & testator after- 
wards revoked such trusts, it was held, that he 
had no right to make such revocation, k a decree 
was made that the trusts in favour of the niece 
declared by such codicil should he performed. — 
Loffus v. Maw (1802), 3 Gift*. 592 ; 32 L. J. Ch. 

49 ; 0 L. T. 340 ; 8 Jur. N. N. 007 ; 10 W. R. 513 ; 
00 E. R. 544. 

Annotations : — A Did. Coles v. PlJkington (1874), L. TL 19 Eq. 

174. Consd. Aiderson v. Maddison (1881), 7 Q. B. D. 174. 

N.F. Maddison v. Aiderson (1883), 8 App. Cas. 467. 

Refd. Traill v. Baring (1864), 3 New Jlep. 362 ; M'Askio v. 

M‘Gay (1868), 16 W. R. 1187. 


death first. The will alHo contained 
this provision : “ In case both my 

wife & myself should by accident or 
otherwise, be deprived of life at, the 
same timo, I request the following 
disposition to be made of my pro- 
perty.” II. died 16 days after his 
wife, but made no change in his will : 
— Held : II. Sc his wife were not 
deprived of life at the same time. Sc 
he therefore died intestate. — II e.n'mnu 
v. Maclean (1902), 23 C. L. T. 180; 
33 S. C. R. 305 ; 1 O. W. It. 657. — 
CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

m. Agreement must be certain.] — 
Cook v. Grant, 32 C. P. 511. — CAN. 

n. .] — Where a contract on the 

part of a testator, founded upon a 


valuable & sufficient consideration, 
that he will leave by his will to the 
other contracting party a sum of money 
as a legacy is clearly made out, the 
representatives of testator may bo 
compelled to make good his obliga- 
tion.— Walker c. Bough nek, 18 
(). R. 448. - CAN. 

o. * .1 Rc Mahaffhy (1922), 52 

O. L. R. 369.— CAN. 

p. Onus of proof.] — Benn v. 

Hawthorne, [1925] 4 I). L. R. 400 ; 
57 O. li. R. 55 7. —CAN. 

q. Expression of intention .] — 

H luoiK v. Wilkinson, 23 N. Z. L. R. 
74.— N.Z. 

79 i. Person induced to render ser- 
vices in return for verbal promise to 
make a mill leaving property, j— C ook v. 
Grant, 32 C. P. 511.— CAN. 


79 ii. — I —Where services aro 
rendered, not on a contract of hiring, 
nor gratuitously, but upon the faith 
of a promise to leave property by will, 
which testator fails to perform, an 
action may be maintained against his 
representatives to recover compensa- 
tion for the services in the shape of 
damages for breach of the previous 
promise. — S mith v. McGugan, 21 
A. R. 542.— CAN. 

79 111. .] -- jo Rutherford 

(1915), 9 O. W. N. 32 ; 34 O. L. It. 395. 
—CAN. 

79 iv. .J — Pltf. established a 

contract mado between herself & F., 
deceased, whereby he agreed to leave 
her by will the whole of bis property, 
in consideration of services to be 
rendered by her, which had been 
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80. . -.] — Intestate induced a woman to 

serve him as his housekeeper without wages for 
many years & to give up other prospects of 
establishment in life by a verbal promise to make 
a will leaving her a life estate in land, & afterwards 
signed a will, not duly attested, by which he left 
her the life estate x—Held : there was no contract, 
& even if there had been & although the woman 
had wholly performed her part by serving till 
intestate's death without wages, yet her service 
was not unequivocally, & in its own nature refer- 
able to any contract, & was not such a part 
performance as to take the case out of the oj^eration 
of Stat. Frauds, s. 4 ; & she could not maintain 
an action against the heir for a declaration that 
she was entitled to a life estate in the land. — Mad- 
dison v. Alderson (1883), 8 App. Oas. 437 ; 52 
L. J. Q. B. 737 ; 49 L. T. 303 ; 47 J. P. 821 ; 31 
W. R. 820, H. L. : offy. S. C. sub nom. Alderson 
V. Maddison (1881), 7 Q. B. D. 174, C. A. 

Annotations:- — Consd. Humphreys r. Green (1882), 10 

Q. B. I). 148. Refd. A.-U. r. Hubbuek (1884), 13 Q. B. D. 
275 ; Blackburn v. Blackburn (1891), 36 Sol. Jo. 27; 
Re Fickus, Farina v. Fickus, f 1 9001 1 Ch. 331. Mentd. Re 
Beetham. Ex p. Broderick (188b), 18 Q. B. D. 380 ; Milos 
v. New Zealand Alford Estate Co. (1886), 32 Ch. 1). 266 ; 
McManus r. Cooke (1887), 35 Cb. D. 681 ; GUlinuii 
Spencer v. Carbutt (1889), 61 L. T 281 ; Lucas v. Dixon 
(1889), 22 Q. B. I). 357 ; Davis a. Leicester Oorpn., [1894] 

2 Ch. 208 ; Hudson v. Houland, ! 1896] 2 Ch. 428 ; Licenses 

1 nsec. Corpn. & Guarantee Fund r. Lawson (1896), 12 
T. L. B. 501 ; Coleman v. North (1898), 4 7 W. B. 57 ; 
Isaacs v. Evans (1899), 16 T. L. It. 113 ; Miller & Aid- 
worth r. Sharp, [1899] 1 Ch. 622 ; Tlmrsby v. Ecclcs 11900). 

70 L. J. Q. B. 91 ; Rr Holland, Gregg e. Holland, [1902] 

2 Oh. 360; Clmproniere v. Lambert, I1917J 2 Ch. 356; 
Banbury v. Bank of Montreal, [101 8 J A. O. 626 ; Morris 
v. Baron, (1918| A. C. 1 ; Rc A Bankruptcy Notice, [1924] 

2 Cb. 76 ; Hawlinson v. Ames, [1925] 1 Ch. 96 ; Houghton 
v. Nothard, Lowe & Wills. 119281 A. O. 1. 

81. Execution of security by party already liable 
— Promise to bequeath debt — Consideration.] — 

R., being indebted to his mother, C ., <fc being 
under an obligation to execute a security to her, 
refused to do so. C. then promised to bequeath 
the debt to II. if he would execute the security. 
This was done, but (J. died without having be- 
queathed the debt : Held : the promise to 
bequeath could not be enforced in equity, & the 
debt formed part of (Vs estate.— L uxmore v. 
Clifton (1807), 17 I,. T. 400 ; 10 W. U. 205. 

82. Contract within Statute of Frauds.] — Pltf. 
agreed to purchase a farm belonging to his brother 
•I., upon the representation that it was worth 
£2,000 & that the rental was £70 a year ; but 
having subsequently discovered that the rental 
was only £45 <fc that the farm was not worth 
£2,000, he insisted upon repudiating the contract. 

J. thereupon verbally promised that if pltf. would 
complete the purchase, he would devise to pltf. 

<fc his son certain other lands which belonged to 
him, & would also consent that the purchase- 
money should be reduced to £1,800. Pltf. alleged 


did not constitute such a part performance of the 
alleged verbal agreement as to exclude the opera- 
tion of Htat. Frauds. — Humphreys v. Breen 
(1882), 10 Q. B. D. 148 ; 52 L. .T. Q. B. 140 ; 48 
L . T. 60 ; 47 J. P. 244, C. A. 

Annotations : —Retd, Miller & Aldworth v. Shari), [18991 

1 Ch. 622 ; Chapronicre v. Lambert (1917), 61 Bol. Jo. 592. 

.] — See , generally , Contract, Vol. XII., 

pp. 118-172 ; Settlements, Vol. XL., pp. 468-473. 

Whether agreement not to bo performed 

within one year.] — See Contract, Vol. XII., p. 
121, Nos. 789 -791. 

83. Covenant not to revoke — Restraint of mar- 
riage — Covenant divisible.] — An unmarried woman, 
having a power of appointing a sum of money by 
will, marie a will appointing it to a mt gee., & 
covenanted not to revoke the will. She after- 
wards became bkpt. & obtained her discharge. 
After her discharge she revoked her will , & made 
another appointing the sum of money to another 
person : — Held : the covenant not to revoke 
the will was divisible, A was not wholly void, 
although in one alternative it was in restraint of 
marriage. 

The covenant is, as was pointed out by Mr. 
Justice Kay, divisible. So far as it was in restraint, 
of marriage it was bad ; you could not of course 
bring an action for breach of the covenant by the 
marriage of the covenantor, but that does not 
destroy the covenant (Jessel, M.R.). — Robinson 
v. Ommanney (1883), 23 Ch. I). 285 ; 52 L. J. Ch. 
140 ; 49 L. T. 19 ; 31 W. R. 525, 0. A. 

Annotations : — Refd. In the Estate of HoyR, Walker v. Gaskill, 

[1 91 4] 1\ 1 92. Mentd. Morgan v. Hardy ( 1 886), J 7 (>. B. D. 

7 70 ; Re Lawlcy, Zaiser v. Lawloy, [1902] 2 Cb. 799 ; Re 
Lind, Industrials Finance Syndicate r. Lind, [1915] 2 Ch. 
345. 

84. Promise to leave sum for maintenance of 
school — In consideration of school being estab- 
lished.] — S. promised to leave pltfs. £3,000 by 
will for the maintenance of a school, but subse- 
quently left all her property to deft. : — Held : 
pltfs. were entitled to be x>&id £3,000 from the 
estate by way of damages for breach of contract. — 

Re Ho am eh, Church Schools Co., Ltd. v. Soames 
(1897), 13 T. L. R. 439. 

85. “ Shall leave allowance of one hundred & 
fifty pounds as it is.*'] — -The father of an intended 
bride, when asked by the husband to make a settle- 
ment, wrote : “I have made a will leaving V., the 
bride, a legacy of £5,000, <fe I do not intend to alter 
it. 1 shall leave the allowance of £150 as it is.” 
The will was afterwards revoked : — Held : the 
letter followed by the marriage constituted an 
enforceable contract as to the £5,000, but not as to 
the £150, & B. was entitled to prove against the 
estate of the father for the £5,000 by way of dam- 
ages. — Re Broad wood, Edwards v. Broadwood 
(No. 2) (1912), 56 Sol. Jo. 703, C. A. 


that he completed the purchase relying upon that 86. Communication of bequest in will — Expres- 
verbal promise. J. made a will in favour of pltf. sion of intention not to alter — Consideration of 
& his son as agreed, but revoked it by a subse- marriage.] — Rc Broadwood, Edwards v. Broad- 
quent will. In an action against the estate of wood (No. 2), No. 85, ante. 

J. to recover damages for breach of the alleged Covenant to exercise power of appointment by 

verbal agreement Held : the part performance will.] — See Powers, Vol. XXXVII., pp. 508, 509, 
relied on by pltf., namely, the completion of the Nos. 1007-1017. 

purchase, being referable not to any agreement Representation of Intention to do something in 
to refrain from repudiating the previous contract future — When amounting to offer.) — See Settle- 
of purchase, but to that previous contract itself, ments, Vol. XL., pp. 474-477, Nos. 224—239. 


rendered. F. had made a will in her 
favour, but had revoked it, & died 
intestate ; — Held : pltf. was entitled, 
against defts., the administrators of 
•r *’ 8 estate, to the whole of his estate, 
after payment of debts, funeral ex- 
penses, & defts.* costs of the action 
to establish the contract. — L egkas v. 
1 rusts & Guarantee Co. (Alta.) 


(1912), 20 W. L. R. 172 ; 1 W. W. It. 
802 ; 5 D. L. R. 389 ; 4 Alta. L. R. 190. 
—CAN. 

79 v. .] -Herring v. Kettles 

(Alta.), [1926] 3 W. W. It. 222.— CAN. 

r. Covenant not to revoke.) — Benn v. 
Hawthorne, [1925] 4 D. L. R. 400 ; 57 
O. L. R. 557.— CAN. 


t. .] — Gilvin v. Soovil, 1 Han. 

379.— CAN. 

u. Communication of bequest in wilt — 
Expression of intention not to alter — 
Consideration of maintenance. ] — Throo p 
v. Edmonds, 12 U. C. R. 33.— CAN. 

a. Son induced to live beside father 
by promise to leave land by will .) — 

N 2 



180 


Wills. 


Sect. 3. — Contracts relating to wills: Sub-sects . 1, 2 
<£* 3. Sect. 4 : Sub-sects. 1 & 2.] 

Covenant to leave share.] — See Settlements, 
Vol. XL., pp. 480, 487, Nos. 341-349. 

Covenant to leave specific sum.] — See Settle- 
ments, Vol. XL., pp. 487, 488, Nos. 350-357. 

Covenant to leave by will or otherwise.] — See 
Settlements, Vol. XL., p. 488, Nos. 358, 359. 


Sub-sect. 2. — Satisfaction and Performance. 
Sec, generally , Equity, Vol. XX., pp. 449-494. 

Satisfaction of covenant to provide for wife.] — 

See Equity, Vol.XX.,pp. 491, 492, Nos. 2184-21 97. 
Performance of covenant to provide money.] — 

See Equity, Vol. XX., pp. 497-499, Nos. 2280- 
2297. 

Presumption against double portions.] — See, 
generally , Equity, Vol. XX., pp. 453-478. 


Sub-sect. 3. — Dispositions Tending to Defeat 

Covenant 

See Settlements, Vol. XL., pp. 488, 489, Nos. 
300-371. 


87. Covenant to leave part of personal estate as 
on intestacy — Right to spend whole.] — Covenant 
to leave a portion of the personal estate, as upon an 
intestacy, does not prevent the covenantor’s 
expending the whole ; nor admit his reserving 
part for his own benefit, nor consequently investing 
it in land. — Cochran v. Graham (1811), 19 Ves. 
03 ; 34 E. R. 442. 

88 . Right to invest in land.] — Cochran 

i\ Graham, No. 87, ante. 

89 . - — — Right to reserve part for own benefit.] 

— Cochran v. Graham. No. 87, ante. 


90. Voluntary assignments of property — De- 
clared to be in nature of testamentary dispositions — 
Bond conditioned on payment by will or otherwise.] 

— A., in consideration of the intended marriage 
of his niece, entered into a bond, with a penalty 
conditioned to give by will or otherwise, unto or 
in trust for her or the issue of the intended marriage 
so much in money, or in valuable effects, as lie 
should by his will give or bequeath to any one of 
lus next of kin, or to any other person whomsoever. 
All voluntary assignments A: transfers of personal 
property, A; all conveyances of real estate pur- 
chased subsequently to the date of the bond, in 
which real estate or personal property the obligor 
retained a life interest, were declared to be in the 
nature of testamentary dispositions, to be con- 
sidered in equity, for the purpose of giving effect 
to the true intent of the agreement in the bond, as 
if the estates had been given or devised by the 
obligor’s will. The persons entitled to the benefit 
of the bond were declared to be specialty creditors 
upon the obligor’s estate, for satisfaction of their 
claims under the bond. — Logan v. Wienhoj.t 


(1833), 7 Bli. N. S. 1 ; 1 Cl. & Fin. 611 ; 5 E. R. 
674, H. L. ; varying 8. C. sub nom. Wienholt v. 
Logan (1829), cited in 3 Sim. at p. 141. 

Annotations : — Apld. Squire v . Whitt-on (1848), 1 H. L. Cas. 
833. Distd. lie Powell's InBCo. Trusts (1856), 28 L. T. 
O. S. 19. Consd. Burrowes v. Gore (1857-8), 6 H. L. Cas. 
907. Refd. Eyre v. Monro (1857), 3 K. & J. 306 ; Patch 
v. Shore (1 802), 11 W. R. 142; Maddison v. Aldcrson 
(1883), 40 L. T. 303. Mentd. Jeudwino v. Agate (1829), 
3 Sim. 120 ; Hatnmorsley v. Do Biel (1845), 12 CJ. & Fin. 
45. 

91. Effect of lapse — Death of child in lifetime 

of covenantor.] — A., upon the marriage of B. his 
daughter, covenanted with her husband, C., his 
exors. etc., by deed or will to give leave, & bequeath 
unto B. one full equal eighth part or share, that 
being an equal share with his other children, of 
all tJ ic real and personal estate of which he should 
die seised or possessed. B. died in the lifetime of 
A. A. having, in his lifetime, made some disposi- 
tion of property in favour of a son, by will devised 

6 bequeathed his real As personal estate for the 
benefit of his widow A; some of his surviving 
daughters : — Held : (\ had not any cause of action 
against the exors. of A. — Jones v. IIovv (1850), 
9 (’. B. 1 ; 137 E. R, 790 ; subsequent proceedings, 

7 Hare, 2(57. 

Annotations : — Refd. Barkwortli r. Young (1856). 4 Drew. 1. 
Mentd. Chapman r. Shepherd, Whitehead v. Jzod (1867 b 
15 L. T. 4 77. 

.] — See Settlements, Vol. XL., p. 487, 

Nos. 348, 349. 

92. Effect of bankruptcy.] — Robinson r. 
Ommanney, No. 83, ante. 

Settlement superseding Informal contract.] — 

See Settlements, Vol. Vol. XL., p. 478, Nos. 268- 
270. 


Sect. 4. JOINT AND MUTUAL WILLS. 

Sub-sect. 1. — Validity. 

93. Joint will.] — There cannot be a joint will 
(liOitD Mansfield). — Darlington (Earl) ?•. 
PULTENEY (1775), 1 Cowp. 260 ; 98 E. R. 1075. 

Annotations: Refd. in the Goods of Crofton (1897), 13 
T. L. R. 371. Mentd. Doe d. Nowell r. Ranke (1825), 
2 Bing. 197 : 10 Vardan's Trusts (1884). 28 Ch. I). 121 ; 
10’ Bolton Est at os, Russell r. Meyrick. 11903] 2 Ch. 461. 

94. — — .*! — In i he Hoods of PoWELT, (1850), 
15 L. T. O. S. 32: 

95 . whether probate granted— On death 

of one party.]—/// the Hoods of Crofton (1897), 
T. L. JL 374. 

96. — As will of deceased .!— In 

the Hoods of Powell (1850), 15 L. T. O. S. 328. 

97 . . _ Dispositions taking effect on 

death of both.] — A. B., partners in a farming 

business. A: joint tenants in certain freeholds, 
executed a will containing various devises A: 
bequests, to take effect after the decease of both 
of them. On t he death of A., IL surviving, applica- 
tion for probate as of the will of A. was made by 
the exor. therein named ; Held : probate could 
not be granted of such an instrument, till after 
the death of both the parties. — In the Hoods of 


A father wrote to his non stating 
that ho had devised to him certain 
portions of his real estate, & expressed 
a wish for his son to leave his then 
residence A: settle beside the father. 
Sc that if he did so he would leave t he 
land to the son at his death. The 
son acting upon thi«, left his residence 
& went to livo beside his father : — - 
Held : from that time the will was 
no longer revocable. — Fitzgerald v. 
Fitzgerald, 20 Gr. 410,— CAN. 

b. Promise to dense.] — Turner r 
Prevost, 17 fi. C. It. 283.— CAN. 

c. Transfer of properly into wife's 


name on promise to leave property to 
husband.] - Buhcombk r. 

[1921] 4 IL L. It. 741.— CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

95 i. Joint will — Whether probate 
{/ranted -On death of one party.] — The 
principle that a will appointing exors., 
& not disposing of any personal estate, 
is entitled to probate, will be applied 
to the ease of a joint will on the death 
of one of the eo -testators. — In the 
Goods of MisivKLLV (1809), 4 I. It. K<j. 
62.— IR. 

95 ii. -.1— A. & B. made a 


Will, ... t r . UJ HI LUV 

United States of America. & appointed 
exors. IL afterwards mado a will 
referring to & recognising the joint 
will, & disposing of property in Ire- 
land, Ac appointing other exorH. The 
ct. refused to the exors. of IL’s will 
probate of that will alone, but granted 
them probate of both wills, reserving 
the rights of the exors. of tho Joint 
will . — In the Goods of Fletcher (1883). 
11 L. It. Ir. 359. — IR. 


95 Hi. 


.] — Re Jackson's 


Will (N. 8.), [1923] 3 I). h. R. 379. 

CAN. 
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Raink (1868), I Hw. & Tr. 144 ; 31 L. T. O. H. 
284 ; 6 W. R. 810. 

Annotations Apld. In the Goods of Lovegrovo (18(12), 26 
J. P. 375. Consd. In the Goods' of Miskelly (1869), 18 
W. R. 215. N.F. In the Estate, of Hoys, Walker r. GaskiH, 
[1914] P. 192. Reid. In the Goods of Crofton (1897), 13 
T. L. R. 374. 

98. — — — — Probate to so much as 

became operative on death.] — Where a husband & 
wife made a joint will, the ct., upon the death of 
the wife, granted probate of so much of the instru- 
ment as became operative upon her death.— 
In the Goods of Piazzi-Smyth, [1898] P. 7 ; 77 
L. T. 375 ; 40 W. K. 420 ; sub norn. In the Goods of 
Smyth, 07 L. J. P. 4. 

99. On death of both parties — Pro- 

bate as two separate wills.] — In the Goods of 
Stracey (1855), l)ea. & Sw. 0 ; 20 L. T. O. S. 
127 ; 1 .fur. N. S. 1177 ; 4 W. K. 104. 

Annotations :— Distd. In the Goods of Paine (1858). 1 Sw. & 
Tr. 14 1. Reid, jn the Goods of Lovegrove (1802), 31 
\j. J. P. M. tfi A. 87 : In the Goods of Miskelly (1869), 18 
W. R. 215 ; In the Goods of Crofton (1897), 13 T. L. R. 374. 

100 . — — Will containing mutual 
dispositions.]- — IP k C., sisters living together, 
executed a testamentary paper to the effect that 
the survivor should have all that remained of their 
property at the death of the first deceased, & that 
at the death of survivor it should be divided 
amongst certain relations. C. survived B., k 
died without having altered or revoked such paper, 
k t lie ct. granted administration with the will 
annexed, as the last will & testament of 0.— 
In the Goods of Lovkurovk (1802), 2 Sw. As Tr. 
453 ; 31 L. J. P. M. k A. 87 ; 0 U. T. 131 ; 20 
.1. P. 375 ; 8 Jur. N. S. 442 ; 101 E. H. 1072. 

A it notat ion Reid. 1 n the Estate of Heys, Walker v. Gaskill, 

1191 1 ) P. 192. 

101. Mutual wills - Irrevocable by either.] — 

I J orson v. Blackburn As Blackhukx, No. 110, 

post. 

102. — Effect of mistake — Each party signing 
will of other.] — Two mutual wills wen* draw n up, 
but through error each testatrix signed the other's 
will : field : the will of one now dead was not 
entitled to probate. 

Two ladies live together. A: they determine to 
make what I may call mutual wills. The wills are 
the same, nndati.s mutandis ; they were drawn 
up A: executed, that is, if executed they are, at 
one & the same time, but unfortunately each signs 
the other's will ; after the death of one of them 


the solr. alters them, so as to make the will of one 
appear as that of the other. I need scarcely say 
he has erred in so doing. But what is to be done 
with this paper ? It is not the will of deceased, 
it purports to give all her property to herself, 
a manifest absurdity (Sir II. Jenner Fust). — 
In the Goods of S- (1850), 15 L. T. O. S. 71. 

103. - — - .] —Two sisters executed 

codicils similar in terms. By mistake each sister 
executed the codicil intended for, k purporting to 
be, that of the other. Upon application after the 
death of one of the sisters for x^robate of the codicil 
executed by her : — Held : the intention to execute 
the document x>ropoun<led being wholly absent, 
probate must be refused in respect of the whole 
document, notwithstanding that it contained some 
testamentary dispositions which were intended by 
testatrix, being, in fact, common to the two docu- 
ments executed . — In the Estate of Meyer, [1908] 
P. 353 ; 77 L. J. P. 150 ; 99 L. T. 881 ; 52 Sol. Jo. 
710. 

104, Read as separate wills.] — Mutual 

wills, notwithstanding their form, are to be 
read as separate wills, the dispositions of each 
spouse being treated as applicable t o his or her half 
of the joint property. — Natal Bank, Ltd. v. 
Hood, [1910] A. 0. 570 ; 80 L. J. P. 0. 22 ; 103 
L. T. 229 ; 20 T. L. K. 022, P. C. 


Su b-sect. 2 . — Effect. 

105. Whether revocable — During life of parties — 
Necessity for notice by party revoking.] — D ufour 
v. Pereira (1709), 1 Pick. 419; 21 E. R. 332, 
L. C. 

Annotations Consd. Walpole r. Orford (1797), 3 VeR. 402 ; 
Stones r. Hoskins, [ 1 HOY 1 P. 194 ; In the Estate of Heys. 
Walker r. Uaskill, 119111 P. 192: Gray v. Perpetual 
Trustee Co., [1928] A. C. 391. Refd. DenysHen v. Mostert 
(1 872), L. R. 1 1*. C. 236 ; He Oldham, Hadwcn v. Myles, 
[192 5 J Ch. 75. 

106. By survivor — After taking benefit.] — 

Dufour v. Pereira (1709), 1 Dick. 419 ; 21 E. R. 
332, L. (\ 

Annotations Consd. Walpole r. Orford (1797), 3 Vos. 102 ; 
Deuysson r. Mostert (1872), L. R. 4 P. C. 236 ; Stone v. 
Hoskins, [19051 P. 194 ; Jn the Estate of Heys, Walker r. 
Gasklll, [19111 1*. 192; He Oldham, Hadwcn r. Mylc«, 
11925] Ch. 75; Gray r. Perpetual Trustee Co., [1928] 
A. C. 391. 

107. .] — Where two persons 

have made an arrangement as to the disjiosal of 


104 i. Mutual iritis — Head tts separate 
wills.] " A mutual will Is in effect two 
wills, the disposition of mch sharer 
being applicable to his or her half of 
the joint property. - 1 >ias r. J)k Livkra 
(1879), 5 App. Cos. 123, P. C. — S. AF. 

104 ii. — .1 The mutual will 

of ft husband <Sc wife, notwithstanding 
its form, is to he read as the separate 
will of each. — Pk.wskkn r. Mostert 
(1872), L. R. 4 P. C. 236. - S. AF. 

104 iii. - .] Mills r. Van 

Blkrck’h Estate, [19111 C. P. I) 857. 
— S. AF. 

104 iv. — - .] — Van mat 

Meuwk v. Van dkh Mkhwf/h Exe- 
cutrix, [1921] T. P. 1). 9.~ S. AF. 

d. Who man make .] — Persons 

other than spouses law fully can make 
mutual wills, c.g.. sisters. — K ooi’MAN’h 
Estate r. J>e Wet’s Estate, 11912] 
C. P. D. 1061.— S. AF. 

PART I. SECT. 4, SUB-SECT, 2. 

106 i. Whether revocable — lhiriny life 
of parlies — Act essity for notice by party 
revoking.] — Each spouse is at liberty 
to revoke his or her part of a mutual 
will during the co-testator’s lifetime, 
with or without communication with 
the co* testator, or after tho oo-tes- 


lator’s death. Dknysskn r. Mostert 
(1872). Is. K. 4 P. C. 236 — S. AF. 

106 i. Hy survivor — A fter taking 

benefit.] — Hm>so\ v. Grav, [1927] 
Argus L. P. 363 ; 39 C. L. II. 4 73.— AU 5. 

106 ii, - .] — Where two 

persons agree to make mutual wills, 
k one of them dies, the survivor can 
revoke Ids will unless ho has taken 
some benefit under the will of the 
deceased testator. — M inakmiii A alma i. 
r. Viswanatha Atyah (1909), 1. L. R. 
33 Mad. 406.— IND. 

106 iii. - - .] Adia- 

tion.” or reception of benefits, is a 
condition without which the survivor 
is not deprived of the power of revoking 
a mutual will. ~ Dknysskn t\ Mostert 
(1872), L. R. 4 P. C. 236.— S. AF. 

106 iv. .) -Silver r. 

Silver’s Executors, 

S. AF. 

106 v. - .]— Barry r 

Munpell (1909), 26 S. V. 475.— S. AF. 

106 vi. Ebdkn’s 

Estate v. Kbden, [1910] App. D. 
321.— S. AF. 

108 vii. .] — Receiver 

of Revenue, Pretoria v. Hanckk, 
[1915] App. I), at p. 72.— S. AF 


e. j — M arshall r. M‘Di- 

arvii) (1835), 4 Sh. (Ct. of Sess.) 581 ; 
3 Wils. & S. 37— SCOT. 

f. -.]-— Hogg v. Campbell 

(1863), 1 Maeph. (Ct. of Scss.) 647 ; 
35 Sc. Jur. 296. —SCOT. 

g. j_ .]— Kidd v . Kioi)S(1863) f 

2 Maeph. (Ct. of Sess.) 227 ; 36 So. 
Jur. 112.— SCOT. 

h. — — — — . j — By mutual settle- 
ment each of two sisters conveyed her 
estates, heritable & movable, to the 
other in life-rent in case she should 
survive & to a nephew' in fee reserving 
“ full power to us at any time during 
our joint lives to alter, innovate or 
revoko these presents in whole or in 
part as we may see proper ” '.—Held : 
the mutual deed was simply testa- 
mentary & could be altered by the 
surviving sister in so far os regarded 
her own estate. — T raquair v. Martin 
( 1872), 11 Maeph. (Ct. of Sess.) 22; 
15 Se. Jur. 28.— SCOT. 

k. ,}— Stiven v. Brown ’8 

Trustees (1873), 11 Maeph. (Ct. of 
Sess.) 262 ; 45 Sc. Jur. 193— SCOT. 

l. Kerb v. Ure (1873), 

11 Maeph. (Ct. of Sese.) 780; 45 Sc. 
Jur. 512— SCOT. 

m. .] — Mitchell v. Mit- 
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Sect. 4 . — Joint and mutual wills : Sub-sect, 2. 

Part II. Sects. 1 t& 2 : Sub-sects , 1 & 2.] 

their property A executed mutual wills in pursuance 
of that arrangement, the one of them who prede- 
ceases the other dies with the implied promise 
of the survivor that the arrangement shall hold 
good ; A if the survivor, after taking a benefit 
under the arrangement, alters his will, his personal 
representative takes the property upon trust to 
perform the contract, for the will of the one who 
has died first has, by the death, become 
irrevocable. But, on the contrary, where the one 
who dies first lias departed from the bargain by 
executing a fresh will revoking the former one, 
the survivor, who has, on the death of the other 
party to the arrangement, notice of the alteration, 
cannot claim to have the later will of the deceased 
set aside or modified, either by way of declaration 
of trust or otherwise. — Stone v. Hoskins, [1905] 
P. 194 ; 74 L. J. P. 110 ; 93 L. T. 441 ; 54 W. K. 
04 ; 21 T. L. R. 528. 

Annotations : — Consd. He Oldham, Hadwen v. Myles, 11925] 
Ch. 75. Refd. In the Estate of Heys, Walker v. GasklU, 
LI 91 4 J P. 192. 

108. — — .] — The fact that a husband 

A wife have simultaneously made mutual wills, 
giving each to the other a life interest with similar 
provisions in remainder, is not- in itself evidence 
of an agreement not to revoke the wills ; in the 
absence of a definite agreement to that effect there 
is no implied trust precluding the wife from making 
a fresh will inconsistent with her former will, even 
though her husband lias died A she lias taken the 
benefits conferred by his will. Although by the 
mutual wills the wife expressly has refrained from 

exercising a power of appointment which her 

husband had only in default of her exercising it, 
tV lie lias appointed, the wife can both take the 
benefit of her husband’s will A exercise her power 
of appointment , unless the language of his will 
either puts her to her election , or places her in the 
position of seeking at the same time to approbate 
A reprobate its provisions. — Gray v. Perpetual 
Trustee Co., (1928/ A. C. 391 : 97 L. J. P. C. 85 ; 
130 L. T. 409 ; 44 T. L. 11. 054, P. C. 

109. — Remarriage of survivor.] — 

A husband A: wife made mutual wills in the same 
form in pursuance of an agreement so to make 
them but there was no evidence of any further 
agreement in the matter. 


Each gave his or her property to the other 
absolutely with the same alternative provisions 
in case of lapse. 

The wife having survived & accepted her hus- 
band’s property under his mutual will subse- 
quently married again, A made a fresh will ignoring 
the alternative provisions of her own mutual 
will : — Held : in the circumstances there was no 
implied trust preventing the wife disposing of her 
property as she pleased . — Re Oldham, IIadwen 
v. Myles, [1925) Oh. 75; 94 L. J. Oh. 148; 
132 L. T. (358 ; 09 Hoi. Jo. 193. 

Annotation : — Apprvd. Gray v. Perpetual Trustee Co., [1928] 
A. C. 391. 

Validity of agreement against 
revocation.] — Mutual or conjoint wills so styled, 
irrevocable by cither of the supposed testators, 
unknown to the testamentary law of this country ; 
what effect soever may be given to such instru- 
ment in equity an allegation propounding an instru- 
ment of this species neglected A a separate will of 
the same deceased, of a later date, in effect, pro- 
nounced for. — Hobson v. Blackburn A Black- 
burn (1822), 1 Add. 274. 

A n not at ions : — Apld. In the Go ode of Powell (1850), 15 L. T. 
O. S. 328. Consd. In the Goods of Stracey (1855), Boa. & 
Sw. 6 ; In the Goods of Miskolly (1809), 18 W. R. 215 : In 
the Estate of Hoys, Walker v. Uaskil], [1914] P. 192. Refd. 
In the Goods of Lovogrovo (1802), 2 Sw. & Tr. 453 ; In 
the Goods of Plazzi -Smyth, [1898] P. 7. 

111. — - — — .] — A husband A wife, joint 

tenants of leasehold properties, executed mutual 
wills in 1907, the clear arrangement between them 
being that those wills were t o be irrevocable. The 
husband died in 1911, A- his will was proved. In 
1912 the wife executed a codicil to her will, A, 

in 19 IB, she executed a fresh will. The later 
documents were executed by the wife in breach of 
a definite arrangement- between herself A her 
husband in 1907 when their mutual wills were 
executed Held : the will of 1907 was revocable, 
A the will of 1913 should prevail as the true last 
will of deceased widow. -In the Estate of Heys, 
Walker r. Gasklll, [ 1914] P. 192 ; 83 L. J. I*. 
152 ; 111 L. T. 91 1 ; 30 T. L. 11. 037 ; 59 Hoi. Jo. 
45. 

112. When will revoked by party dying 

first.] — Stone v. Hoskins, No. 107, ante. 

Severance of joint tenancy by execution of mutual 
wills.] — See Real Property, Vol. XXXYI11., 
pp. 093, 094, Nos. 379, 380. 


cijell’h Trustees (1877), 4 K. (Ot. of 
Seas.) 800 ; 14 Sc. L. R. 515. — SCOT. 

n. — .] — Gibson’s Trustees 

r. Gibson, etc. (1877), 4 R. (Ot. of 
Seas.) 867.— SCOT. 

o. -.] — Melville r. Mel- 

ville’s Trustees (1879), 6 R. (Ut. of 
Seas.) 1286 : 16 So. L. R. 742. --SCOT. 

p. — — — — .] Main v. Lamb 

(1880), 7 R. (Ot. of Seas.) 688.— 

SCOT. 

q. - .]— Lanc’s Trustees 

r. Lang (1885), 12 R. (Ct. of Seas.) 
1265 ; 22 Sc. L. R. 866.- SCOT. 

r. -.] ~ Kay’s Trustee 

v. Stalker (1892), 19 R. (Ct. of Seas.) 

1071.— SCOT. 


t. - .J Croll’s Trustees 

e. Alexander (1895), 22 li. (Ot. of 
Seas.) 677 ; 32 Sc. L. It. 535 ; 3 S. L. T. 

3 L- -SCOT. 

a. — . j -Where a mutual 

settlement was onerous & contractual: 
- Held : It was irrevocable by the 
husband after the death of his wife, 
even quoad his own property. — 
Robertson’s Trustees ». Bond’s 
Trustees (1900), 2 F. (Ct. of Sens.) 
1097 ; 37 Sc. L. R. 833; 8 S. L. T. 
129.™ SCOT. 

b. - .]— CORRANCE’S TRUS- 

TEES v. Glen (1903), 5 F. (Ct. of 
Sess.) 777 ; 40 Sc. L. R. 526 ; 10 

S. L. T. 7 44 — SCOT. 

c. — — — .] — 


Church of Scotland r. Blu e, 11909] 
S. C. 25 ; 46 Sc. L. R. 87 ; 16 S. L. T. 
528. —SCOT. 

d. |— Lawrik’s K: 

v. Haig, [1913] S. (’. 1 159 : 50 Sc. L. R. 
898 ; 11913] 2 S. L. T. 183.— SCOT. 

e. .]— Mackie’s Trustees 

r. Mackik, [1911] 1 S. L. T. 203.— 

SCOT. 

f. — - .j - Where a mutual 

codicil was not in its nature con- 
tractual : — Held .* the husband was 
entitled to revoke It. — Garioch’s 
Trustees v. Garioch's Executors, 
[1917] S. C. 401.— SCOT. 

g. .] — V’ i lg Oku Estate v. 

\ [1923] C. P. D. 555.— S. AF. 


United Free 
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Part II. — Power of 

Sect. 1.— IN GENERAL. 

113. Exclusion of persons entitled on intestacy — 
What words sufficient — Negative words.] — S. by 

his will gave to A. & B., whom he called his wife’s 
children, not owning them to be his, 10s. a piece, 
<fc no more ; to the children which he did own he 
gave considerable legacies & appointed N. his exor., 
but made no disposition of the surplus of his 
personal estate. On a bill brought for a distribu- 
tion of this surplus, it was decreed to be divided 
amongst all the children equally ; but on an appeal 
it was held that A. & B. were excluded, & therefore 
the decree as to them was reversed. — V acjiell v. 
Breton (1700), 5 Bro. Pari. Oas. 51 ; 2 Eq. Cas. 
Abr. 437 ; 2 E. R. 527, H. L. 

Annotations ; - Consd. Harper i\ Lee (1726), Moh. 3 ; Ramsay 
v. Shelmerdine (18(55), L. It. 1 Eq. 120. Refd. Sympson v. 
Hutton (1716), 2 Eq. Can. Abr. 430 ; Oldham v. Carleton, 
(1704), 2 Cox, Eq. Cas. 300 ; Pickering v. Stamford (1797), 
3 Ves. 402 ; Re Holmes, Holmes v. Holmes (1890), 62 
L. T. 383. 

-.] — See, also, Descent, Yol. 
XVIII., pp. 17, 18, Nos. 100-100. 

114. ~ — Words of dislike or anger.] — 

Neither an heir-at-law, nor by parity of reasoning 
next of kin, can be barred by anything but a 
disposition of the heritable subject or personal 
estate, to some person capable of taking. Not- 
withstanding all words of anger & dislike apx>lied 
to the heir, he will take what is not disposed of. 
It is impossible to make a different rule as to the 
personal estate, with regard to what is not dis- 
posed of (Lord Loughborough, C.). — Dickering 
v. Stamford (Lord) (1797), 3 Yes. 492 ; 30 E. R. 
3121, L. C. 

Annotations Refd. Waring r. Ward (1800). 5 Ves. (570 ; 
Leake r. Robinson (1817), 2 Mrr. 363: Loti r. Randal]. 
Celt v. Dormer (J855), 3 Sin. & G. 83 ; Nainmith v. Boves, 
11899] A. C. 495. Mentd. Uarthshore r. CUalie (1804), 
10 Vch. 1 ; Ohalmer v. Bradley (1810), 1 Jac. & W. 51 ; 
Campbell v. Graham (1831), 1 Ruks. & M. 453 ; Clark r. 
Wyhurn (1848), 13 L. T. O. S. 411 ; Kohler v. Reynolds 
(1857), 2(5 L. ,T. Ch. 415 ; Hnrconrt r. While (1860), 28 
Heav. 303 ; Thompson r. Watts (1802), 2 John. & H. 291 ; 
He Richardson, Pole v. Pattonden, [ 1020 1 1 Ch. 423. 

115. Property must be actually disposed of. 

- -Pickering v. Stamford (Lord), No. 114, ante. 

Bight of executor to residue .] — See Exe- 
cutors, Yol. XX 1 11., pp. 408-472, Nos. 5377-5408. 

116. Exclusion of children — Power to leave pro- 
perty to strangers.]— A man, moved by capricious, 
frivolous, mean, or even bad motives, may dis- 
inherit wholly or partially his children, & leave his 
property to strangers. He may take an unduly 
harsh view of the character & conduct of his chil- 
dren, but there is a limit beyond which it will cease 
to be a question of harsh, unreasonable judgment , & 
then the repulsion which a parent exhibits to iiis 
child must be held to proceed from some mental 
defect. If such repulsion, amounting to a delusion 
as to character, is shown to have existed previous 
to the execution of his will, it will be for the party 
setting up that document t o establish that it was 
inoperative when the will was made, & the jury, in 
determining whether or not the delusion was 
operative, will have regard to the contents of the 


Disposition by Will. 

will & the circumstances surrounding the execution 
of it. — Boughton v . Knight (1873), L. R. 3 P. & 
D. 64 ; 42 L. J. P. & M. 25 ; 28 L. T. 562 ; 37 
J. P. 598. 

Annotations Consd. llirkln v. Wing (1890), 63 L. T. 80 ; 
Roe v. Nix (1892), 9 T. L. R. 128. Mentd. Jenkins v. 
Morris (1880), 14 Cli. I). 074 ; Twist v. Tyc, 11902] P. 92 ; 
Jn the Estate of Plant, Wild r. Plant, [1926] P. 139. 

Conflict of laws — Wills of immovables.] — See 

Conflict of Laws, Vol. XI., pp. 363-365, Nos. 
440-452. 

Wilis of movables.] — Sec Conflict of 

Laws, Vol. XI., pp. 369-377, Nos. 492-561. 


Sect. 2. — WHAT PROPERTY MAY BE DEVISED. 

Sub-sect 1. — Property Acquired after Will 

Made. 

See, now , Wills Act, 1837 (c. 26). 

Before Wills Act, 1837 (c. 26)— Whether heir-at- 
law must elect.] — See Equity, Vol. XX., pp. 436, 
437, Nos. 1636-1641. 


Sub -sect. 2. — Property Not Belonging to 

Testator. 

117. Property belonging to wife .] — If a woman 
who lias a term for years takes husband, the 
husband cannot devise the term to another by his 
testament, for the wife at the time of his death, & 
before his death, had an estate in her, which shall 
prevent the devise, V frustrate it. — Bracebridge 
v. Cook (1572), 2 Plowd. 4 Hi ; 75 E. R. 628. 

Annotations Consd. He, Bellamy, Elder v. Pearson (1883), 

25 Ch. I). 620. Reid. St. John & Gray’s Case (157 7), 

4 Leon. 22 ; Hastings v. Douglas (1634), Cvo. Car. 343 ; He 
Barton’s Will (1852), 10 Hare, 12 ; Re Butler’s Trusts, 
Hughes v. Anderson (1888), 38 Ch. D. 286. Mentd. 
Dillam v. Frain (1594), 1 And. 309 ; Heyward’s Case 
(1595), 2 And. 202 ; Smith v. Warren (1599), Cro. Kliz. 
688 : Platt r. Sleap (1611), Cro. Jac. 275 ; Jones r. Davies 
(1860), 5 H. & N. 766 ; Baillie v. Traherne (1881), 50 
L. J. Ch. 295 ; Palmer v. Rich, 11897] 1 Ch. 134. 

118. .] — Testator devised all his estates in 

different places, which he had surrendered, to his 
wife for life, with remainders over. In some of 
the places he had no estates but in right of his wife. 
These did not pass by the will, & do not put the 
wife to an election. — Read v. Crop (1785), 1 Bro. 
C. C. 492 ; 28 E. R, 1258, L. C. 

Annotations : — Consd. Fitzimons r. Fitzsimons (1860), 28 
Bear. 417. Refd. Gumming r. Forrester (1820), 2 Jac. 
W. 334. 

119. Property held in right of another — By 
executor.] — An exor. cannot devise the goods which 
he has as exor.— B ransby v. Grantham (1577), 2 
Piowd. 525 ; 75 E. R. 776. 

Annotations: — Refd. Hastings r. Douglas (1634), Cro. Car. 
343. Mentd. Farr r. Newman (1792), 4 Term Rep. 621. 

*120. .] — His (an exor.’s] devise shall 

only go to such goods as he has in his own proper 
right & not unto such goods which he has as exor. 
(Williams, J.). — R. & Waller v. Hanger (1615), 


PART II. SECT. l. 

b. Hover of Indians to make iritis. 1 — 
An Indian, male or female, may make 
a will, & may by such will dispose of 
real or personal property subject to 
Indian Act, R. S. C., o. 43, or other 
*to4ute. — Johnson v. Jones, 26 O. It. 
109. — CAN. 

k. Pouer of Hindus to make wills.] 


— It. is too late to contend that because 
the ancient Hindu treaties make no 
mention of wills, a Hindu cannot 
make a testamentary disposition of 
his property. — Bekrpkhtauh Sahkk 
v. Maharajah Rajindeu Pertaub 
Sahkk, Maharajah Rajinbkr Peu- 
taub Sahkk r. Bkkrpertaub Sahkk 
(1868), 16 W, It. 737.— IND. 

1. Delegation of right of testamentary 


disposition.] — The right of testamen- 
tary disposition cannot be delegated. — 
He Matthews, [1920J N. Z. L. It. 135. 
— N.Z. 

PART II. SECT. 2, SUB-SECT. 2. 

m. Property completely conveyed. 1 
— A., by agreement, disposed of all 
his real estate to B., his son-in-law, 
who agreed to pay to A. an annuity 
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Sect. 2 . — What property may he devised: Sub-sects . 
5, X, 4, 5 & 6.] 

X Bulst. 1 ; 1 Boll. Rep. 138 ; 81 E. R. 1 ; suh nom. 
Walter v. JJ anger (1011), Moore , K. B. 832. 

Annotations : — Mentd. I?, v. Pcrcival (166.5), 1 Sid. 243; 
Thomas v. Sorrel (1673), 3 Keb. 155, 233 ; The Bankers 
Cased 605), Skin. 601 ; Ashby v. White (1 703), 2 Ld. Raym. 
038 ; Ryall r. Ilowles (1750). 1 Ves. Sen. 348 ; It. v. 
Cotton (1751), Park. 112 : Cocksedge t\ Fanshaw (1779), 

1 Doug. K. B. 119 ; Lynn Regis Corpn. v. London Corpn. 
(1701), 4 Term Hep. 130: Goodman r. Saltash Corpn. 
(1882), 7 App. Cas. 633 ; Re Free Fishermen of Favorsham 
Co. (1887), 36 Ch. D. 320. 

121. .] — Hastings (Lord) v. Douglas, 

No. 122 , post. 

122. Term.] — (1) A man who lias a thing 

real in another’s right, as a term ... he cannot 
devise it ( per Cult.). 

(2) Where an exor. makes a gift of goods which 
he has as exor. it is a good gift ; but a devise of 
them is not good because he hath them in autre 
droit (per Cur.). — Hastings (Lord) v. Douglas 
(1034), Cro. Car. 343 ; 79 E. K. 901. 

Annotations: — Generally , Mentd. Smith r. Clever (1688), 

2 Yern. 50 : H. r. Wynd (1820), 2 Stra. 834 ; Masson, 
Templier r. I>e Fries, [1000J 2 K. B. 831. 

123. Trust property.] — One makes his will, A says, 
“ As to such estate as God hath blessed me with, I 
devise in manner following ” ; after which he 
gives part to ,1. A his heirs, etc., A devises the rest 
of his estate to his wife in fee : this passes a trust 
estate. — Marlow v. Smith (1723), 2 P. Wms. 198 ; 
24 E. R. 098. 

Annotations : — Reid. Bray broke r. Int-kip (1803), 8 Yen. 417. 
Mentd. Pyrke r. Waddlngham (1852), 10 Ilare, 1. 

124. * .] — If an estate is devised to A. A his 

heirs upon certain trusts, A. ought not to devise the 
estate, but ought to let it descend to his heir. 
— Cooke r. Crawford (1812), 13 Sim. 91; 11 L. J. 
Ch. 40(5 ; (5 .lur. 723 ; (50 E. B. 30. 

Annotations Consd. Macdonuld v. Walker (1851), 14 
Bear. 556. Expld. Wilson r. Bennett (1852), 5 De (J. 8c 
Sm. 475. Consd. Ashton v. Wood (1857), 3 Sm. 8c (5. 436 ; 
Stevens r. Austen (1861), 3 E. K E. 685 ; lie Morton 8: 
Hallett (1880), 15 Ch. I). 14 3. Dbtd. Osborne to Rowlett 
(1880). 13 Ch. D. 774. Refd. TitJcy r. Wolstenholme 
(1844), 3 L. T. O. S. 279; Lane v. Debenham (1853). 
11 Hare, 188: Hull r. Mav (1857), 3 K. & .1. 585; Rc 
Ru/nney 8: Smith, [1897] 2 Ch. 351 ; Re Cninden 8; Manx’s 
Contract, 11909] 1 Ch. 690. Mentd. Salon ay r. Straw* 
bridge (1855), 1 K. 8c J. 371. 

125. .] — A general residuary devise A be- 

quest of real A personal property, for such estate A 
interest as testator had therein ; the personal 
estate to be subject to testator’s debts i—lleld : 
to pass the legal estate in real property, of which 
testator was merely trustee, the will creating no 
inconsistent trust thereof. — Langford r. Auger 
(1845), 4 Hare, 313 ; (57 E. R. (5(58. 

126. - — — .] — Under a devise of all testator’s 
real A personal estate to A., his heirs, exors. A 
administrators, for his A their own use A benefit : 
— Held: real estate of which testator was seised 
as trustee passed. — Sharpe v. Sharpe (1848), 
17 L. .T. Ch. 384 ; 12 .Tur. 598. 

127. Devise to prevent vesting In Improper 

trustee .] — Scmble : Cooke v. Crawford, No. 124, 
ante, has been misunderstood ; a trustee can, A 
it may often be his duty to, devise a trust estat'e, 
to prevent the legal estate from vesting in a 
lunatic or a person out of the jurisdiction, or in 
any other person who ought not to be a trustee. — 
Wilson v. Bennett (1852), 5 Do G. A Sm. 475 ; 
21 L. J. Ch. 711 ; 19 L. T. O. S. 243 ; 1(5 Jur. 9(56 ; 
64 E. B. 1205. 

Annotations - Consd. Macdonald v. Walker (1851 ), 1 1 Beav. 
556 ; Stevens v. Austen (1861), 3 K. A E. 685 ; Osborne 


to Rowlett (1880), 13 Ch. D. 774. Refd. Hall i\ May (1867), 

3 K . A J . 585 . 

128, Exercise of powers by devisee of sur- 

viving trustee.] — Bequest to A. A B., their exors. A 
administrators, upon trust. B., the surviving 
trustee, by his will bequeathed his trust estates 
to C. A D., their heirs, exors., administrators A 
assigns on the trusts, A he appointed C., D. A E. 
exors. of his will ; — Held : C. A D. took only the 
legal estate, A neither C. A D., by themselves, nor 
C., D. A E., were capable of executing the trusts. — 
Re Bijrtt’s Estate A Birmingham, Wolver- 
hampton A Dudley By. Co. (1853), 1 Drew. 319 ; 
61 E. R. 474. 

Annotation: -Refd. Re Parker’s Trusts, [1894] 1 Ch. 707. 

129. * .] — Testator by his will, dated 

in 1845, devised A bequeathed his real A personal 
estate to his wife for life, subject to the payment 
of his debts, A from A after her decease to A. A B., 

“ their heirs, exors., A administrators, upon trust 
to sell A dispose thereof at such times A in such 
manner as they my said trustees shall deem 
expedient.” 

A. A B. both predeceased the tenant for life, B., 
the surviving trustee, having devised his trust 
estates. Upon the death of the tenant for life, 
B.’s devisees contracted to sell part of the real 
estate of original testator : — Held : upon a sum- 
mons under Vendor A Purchaser Act, 1874 (c. 78), 
B.’s devisees could make a good title, A one which 
the ct. would force upon a purchaser. — Osborne to 
Rowlett (1880), 13 Ch. D. 774 ; 49 L. J. Ch. 310 ; 
42 L. T. 650 ; 28 W. R. 365. 

Annotations : — Dbtd. Re Morion 8: Hallett (1880), 15 Ch. D. 

143. Refd. Re Pixton & Tong's Contract (1897). 61 

W. It. 187; Re Humney & Smith. 11897 ] 2 Ch. 351 ; 

Re Crunden 8c Meux’s Contract, 11909] 1 Ch. 690. Mentd. 

Re Ravens worth, Ravenswortb r. TJmlalc, 11905] 

2 Ch. 1 : Johnson r. Clarke, [1928] 1 Ch. 84 7. 

— .] — See, also, Trusts A Trustees, 

Yol. XLIII., p. 874, Nos. 3182-3186. 


Sub-sect. 3.— Property Bound by Covenant. 

130. Secret conveyance— Property retained by 
covenantor.] — P. made a secret conveyance of 
several estates to his daughter, who was married, 
A had a portion, A was jointured, lie kept- 
possession of the estates A the deeds, A afterwards 
by will devised these estates : — Held : the devise 
good ; the conveyance being kept secret, A he 
continuing in possession of the estate. — Birch v. 
Blagkave (1755), Ainb. 264 ; 27 E. R. 176, L. C. 

Annotations : — Distd. Re Way’s Trusts (1861), 2 Do G. .1 . 

8c Sm. 365. Refd. Cecil r. Butcher (1821), 2 Jac. 8: W. 

565; Groves r. Groves (1829), 3 Y. & J . 163. Mentd. 

Doe d. Roberts v. Roberts (1819), 2 B. & Aid. 367 ; 

Childers v. Childers (1857), 26 L. J. Ch. 613. 

131. Partnership articles.] — A tradesman be- 
queathed his residuary estate, including his stock- 
in-trade, to trustees, with a direction to convert 
into money all such parts as should not consist 
of leaseholds or money in the funds ; A to invest 
the same A pay the annual income to 8., his wife ; 
A after her decease, to M., his wife’s sister ; A 
after the decease of the survivor of 8. A M., lie 
gave his residuary estate to another person abso- 
lutely. After the date of the will M. married, A 
her husband A testator entered into partnership, 
under articles, which contained a proviso, that if 
testator should die during the partnership, leaving 
a widow surviving, such widow might, if she should 
think fit, continue to carry on the partnership 
business with the surviving partner, A should be 


for life, & after A.’s death to pay the ussumed to Kraut a legacy to hit* wifo — Held : tbo agreement was complete, 

purchase money in equal annual out of the real estate, directing the & the proceeds of the realty could not 

Instalments to A.’s daughters. A. by same to be deducted from the pay- therefore be charged. — Honsueugeu 

his will, made some years afterwards, incuts to be made to his daughters : v. Martin, 8 Gr. 361. — GAN. 



Part II. — Power op Disposition by Will. 


185 


entitled to testator’s share in the profits A excess 
of capital ; A if testator should leave no widow, or 
his widow should not desire to enter into the 
business, or if the other partner should die during 
the partnership, the surviving partner to take upon 
himself the partnership business A property, 
accounting A paying for the same as therein 
directed. Testator died, leaving his widow, who, 
under this provision, claimed his interest in the 
partnership :~~Held : the provision in the articles 
took testator’s share of the business wholly out 
of the provisions of the will, A the widow became 
entitled, under the partnership articles, to such 
share. — P age v. Cox (1852), 10 Hare, 103; 08 
E. It. 882. 

Annotations Apld. Hr Fla veil, Murray v. Flavell (1883), 
25 Oh. D. 89. Refd. Byrne v. Reid. [1902] 2 Ch. 735. 
Mentd. Ehrmann v. Ehrmann (1891), 72 L. T. 17. 

132. .] — Articles of partnership between 

two solrs. provided that the partnership should be 
for the term of ten years from May 1, 1875, if both 
the partners should* so long live. The partnership 
was also made determinable by notice. There 
was a further provision that from the determina- 
tion of the partnership the retiring partner, his 
exors. or administrators, or the exors. or adminis- 
trators of deceased partner, should be entitled to 
receive out of the net profits of the partnership 
business, during so much, if any, of the term of 
five years from May 1, 1880, as should remain 
after the determination of the partnership, the 
yearly sum of £350, A during so much, if any, of 
the term of five years from May 1, 1885, as either 
the retiring partner, or a widow of the retiring or 
deceased partner, should bo living, the yearly 
sum of £250, any sum which might under this 
provision for the time being become payable to the 
exors. or administrator of a deceased partner to be 
applied in such manner as such partner should by 
deed or will direct for the benefit of his widow A 
children, A in default of such direction to be paid 
to such widow, if living, for her own benefit. It 
was further provided that the annuity should, so 
far as legally might be, be constituted a charge on 
the net prof Its of the business. One of the partners 
died in 1883, leaving a widow, hut without having 
given any direction as to the application of the 
annuity. By his will he appointed his widow his 
universal legatee A sole extrix. He died in- 
solvent, A an action was brought by a creditor to 
administer his estate : — Held : the annuity did 
not form part of testator’s estate, but by the 
articles a trust of it was created in favour of the 
widow, A she was entitled to it free from the 
claims of testator’s creditors . — He Flavell., 
Murray r. Flavell (1883), 25 Ch. I). 89; 53 
L. J. Hi. 185 ; 49 L. T. 090 ; 32 W. K. 102, C. A. 

Refd. Hr Davies, Davies v. Davies, |1892] 

3 Uli. 03. Mentd. Ehrmann r. Ehrmann (1891), 72 
h. T. 17. 

133. Settlement — Covenant to surrender copy- 
holds — Copyholds not surrendered.] — A will dated 
in 1824, A duly executed so as then to pass real 
estate, was held to be so far revoked by a subse- 
quent post-nuptial settlement as that freehold A 
leasehold properties were declared bound by the 
trusts of the settlement, except that the reversion 
of the freeholds descended to testator’s heiress- 
at-law. 

The settlement contained a covenant to sur- 
render certain copyholds comprised in the will, to 
the uses of the settlement ; but no surrender of 
them was ever made. They wore held to have 
passed under the will. — Tatham v. Vernon (1801 ), 
29 Beav. 004 ; 4 L. T. 531 ; 7 Jur. N. 8. 814 ; 

9 W. It. 822 ; 54 E. R. 702. 

Annotations Refd. He Clarke’s Settlml. Trust, Wauklyn 


v. StroatfeUd, [1916J 1 Ch. 46 7. Mentd. He WhlfitoiFs 
SottJrnfc., Lovatt v. Williamson, [1894] 1 Ch. 661 ; He 
Hudson, Kuhno v. Hudson (1895), 72 L. T. 892 ; He 
Irwin, Irwin v. Parkes, [1004] 2 Ch. 752 ; Re Tringham’s 
Trusts, Tringham v. Greenhill, [1904] 2 Ch. 487 ; He 
Rostock’s Settlement, Norrish v. Bostock, f 1 021 J 2 Ch. 
409. 


Sub -sect. 4. — Choses in Action. 

134. Right to set aside transaction — Release.] — 

J. 8., who was to have had a considerable advantage 
by a will, was drawn in by fraud & false 
suggestions, to make a composition for his interest, 
A to give a release ; afterwards J. S. being sensible 
of the fraud, makes his will, A thereby, after other 
legacies, he devises all the rest of his goods A 
chattels whatsoever to his wife, upon condition 
that she paid all his debts, A made her sole extrix. ; 
A it was held, that his right to set aside the release 
was devisable, A the words proper for that 
purpose. — Drew v. Merry (1701), 1 Eq. Gas. Abr. 
175, pi. 7 ; 21 E. R. 909. 

135. Voidable conveyance.] — Where a 

testator lias a right to set aside a voidable con- 
veyance, this is an equitable estate in him, descend- 
ible to his heir, A which he may dispose of by his 
will. — Stump v. Gaby (1852), 2 i)e G. M. A G. 023 ; 
22 L. J. Ch. 352 ; 20 L. T. O. 8. 213 ; 17 Jur. 5 ; 
1 W. R. 85 ; 42 E. R. 1015, L. C. 

Annotations : — Apld. Grodcy r. Mousloy (1859), 4 Do G. & J. 
78. Mentd. HI nd son v. Weatherill (1854), 5 De G. M. 
& G. 301 Waters v. Thorn (1856), 22 Beav. 547. 

136. Sale of estate by testator.] — A person, 
who lias sold an estate under circumstances which 
entitle him in equity to have the sale set aside, has 
in the estate an interest of such a nature as to be 
devisable even by a will made before the passing 
of Wills Act, 1837 (c. 20). — Gresley v. Mousley 
(1859), 4 De G. A J. 78 ; 28 L. J. Ch. 620 ; 33 
L. T. O. 8. 154 ; 5 Jur. N. 8. 583 ; 7 W. R, 427 ; 
45 E. R. 31, L. J J. ; subsequent proceedings (1862), 
3 De G. F. A J. 433, L. JJ. 

Annotations : — Refd. Turner v. Turner, Hall v. Turner (1880), 
28 W. U. 859. Mentd. Lyddon r. Moss (1859), 4 De G. 
A J. 104 ; (Manricarde v. Henning (1861), 30 Beav. 175. 

137. Right to sue — On promissory note.] — Wills 

Act, 1837 (c. 26), s. 3, empowering a testator to 
bequeath all personal estate which, if not 
bequeathed, would devolve upon his exor., does 
not enable a testator to bequeath a promissory 
note made to him, so as to pass the right to sue in 
respect of it. Such right is in the exor. — Bishop 
v. Curtis (1852), 18 Q. B. 878 ; 21 L. J. Q. B. 391 ; 
19 L. T. O. 8. 217 ; 17 Jur. 23 ; 118 E. R. 332. 


Sub-sect. 5. — Copyholds. 

Devise of copyholds, generally.] — See Copy 
holds, Vol. Xlll.. pp. 119 et seq. 

Devise by heir before admittance.] — See Copy- 
holds, Vol. XIII., pp. 107, 108, Nos. 1371-1374. 


Sub-sect. 6. — Entailed Interests. 

Sec, now , Law of Property Act, 1925 (c. 20), 
s. 170. 

138. Whether devisable.] — A devise of three 
manors in capitc , two in fee, A a third in tail, is 
good for those in fee. — Jernengiiam v. Cornwallis 
(1592), Cro. Eliz. 286 ; 78 E. R. 540. 

139. .] — Tenant in tail of a trust estate, 

witli remainders over, cannot by will or settle- 
ment bar the remainders or without a recovery, 
any more than tenant in tail of a legal estate. — 
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Wills. 


Sect. 2. — What property may be devised: Sub-sects. 

6, 7, 8, 9 & 10.] 

Kirkham v. Smith (1749), as reported in Amb. 518 ; 
27 E. R. 334, L. C. 

Annotations .'—Mentd. Amosbury r. Brown (1750), 1 

Ves. Sen. 477 ; Jones v. Morgan (1783), 1 Bro. O. C. 206 ; 

Lloyd v. Jobnes (1804), 0 Ves. 37 ; Pitt v. Pitt (1823), 

Torn. & 11. 180 ; Cole v. Stntely (1842), 6 Jur. 314 ; 

Outram v. Hyde (1875), 24 W. R. 268; lie Vardon’s 

Trusts (1884), 28 Ch. D. 124. 

140. .] — By indentures of lease A release, 

dated in 1790, an estate was conveyed to A. & B. 
to the use of A., his heirs A assigns for ever. A. 
devised the estate to his daughter A to the heirs of 
her body, but in case she died without issue of 
her body at her decease, then to his nephew A 
his heirs for ever. In Feb. 1814, the daughter 
suffered a recovery of the estate, A upon her 
marriage, in Mar. in the same year, executed deeds 
of lease & release, reciting that she was seised in 
fee simple of the tistate, A conveyed the same to 
trust for her & her husband & their issue, A in 
default of issue to such person as she should 
appoint. The marriage took place, & the daughter 
died without issue, having clevised the estate in 
fee to her husband, who survived her : — Held : 
the recovery suffered by the daughter was inopera- 
tive, because at that time the legal estate for life 
was in B. A she was only equitable tenant for life 
with a legal remainder in tail, A, consequently, 
that her husband had no title. — Ireson v . Pear- 
man (1825), 3 B. A O. 799 ; 5 Dow. A Rv. K. B. 
087 ; 3 L. .T. O. S. K. B. 119 ; 107 E. R. 930. 

141. Estate tall pur autre vie.] — If a free- 

hold lease for lives be limited to A. A the heirs of 
his body, with remainders over, A. may dispose of 
the whole, A defeat the remainders by any con- 
veyance during his lifetime ; or, snnble , by his 
will alone. — Doe d. Blake v. Luxton (1795), 0 
Term Rep. 289 ; 101 E. R. 558. 

Annotations : — Reid. CTcs&well v. Hawkins (1857 ), 3 Jur. N. »S. 

407 ; Re Imnan, Inman v. Inman, [1903 J 1 Ch. 211. 

Mentd. Kenrick r. Beauclcrck (1802), 3 Bos. &. P. 175; 

Stead v. Platt (1853), 18 Iieav. 50 ; Phillips v. Bail (1859), 

6 C. B. N. 8. 811. 

Entailed Interests, generally.] — Sec Real Pro- 
perty, Vol. XXXVI11., pp. 710-728. 


Sub-sect. 7. — Equitable Interests in Land. 

142. General rule.] — Devise of personal A of 
rents A profits of real in trust to accumulate, A 
be laid out in land to be conveyed with the real 
to the youngest or only son of the trustee at twenty- 
one ; — Held : a vested interest by executory devise 
in an only surviving son, A not to wait till the 
death of the father, but liable to be vested by 
birth of another son. The trustee survived his 
son several years, A received the rents A profits 
till his death, hut never laid them out in land, as 
directed : those accrued after the son made his 
w r ill held to be an equitable interest in land, A 
therefore to pass bv it. — P erky v . Phelips (1790). 
1 Ves. 251 ; 30 E. R. 327, L. G. 

Annotations : — Refd. Stafford r. Buckley (1750), 2 Vos. Hrn. 

170 ; Goodright d. Fowler v. Forrester (1807 ), 8 East, 552. 

143. .] — A vested equitable right- in land 

may be devised. — Cholmondeley (Marquis) v . 
Clinton (Lord) (1821), 4 Bli. 1 ; 4 E. R. 721, 
H. L. 

Annotations : -Reid. Boidell r. Golightly (1812), 12 L. .1. Ch. 

187 : Penny v. Allen (1857), 7 l>e G. M. & G. 409. Mentd. 

Cuthbert v. Creasy (1820), 4 Bli. 125 ; Dillon v. Parker 

(1822). Jae. 505 ; Bennett v. Colley (1832), 5 Him. 181 ; 

Ashton v. Milne (1833), 6 Him. 3G9 ; I)oe d. Pilkington v. 

Spratt (1833), 5 B. & Ad. 731 ; Leith r. Irvine (1833), 

1 My. & K. 277 ; Parrott v. Palmer (1834), 4 My. & K. 

032 ; Grenfell v. Girdlestone (1837), 2 Y. & C. Ex. 062 ; 

Bent v . Young (1838), 2 Jur. 202 ; Sturgis v. Champneys 


(1839), 5 My. A Cr. 97 ; Davios v. Quarterman (1840), 
4 Y. & C. Ex. 257 ; Anderson v. Wallis (1842), 12 L. J. Ch. 
291 ; Sayer v. Wagstaff (1843), 2 Y. & C. Ch. Cas. 230 ; 
Farr t». Sheriff© (1845), 4 Hare, 512 ; Dietrichsen r. Cab- 
bum (1846), 1 Coop. temp. Cott. 72 ; Pearse v. Pearse 
(1846), 1 Do G. & Sm. 12 ; Fulham v. McCarthy (1848), 
1 H. L. Cas. 703 ; Christ’s Hospital v. Grainger (1849), 

1 H. A Tw. 533 ; A.-G. v. Murdock (1852), 1 Do G. M. A G. 
86 ; Stone v. Godfrey (1854), 5 Do G. M. A G. 76 ; Cottrell 
v. Hughes (1855), 3 C. L. R. 496 ; Robertson v. Norris 
(1858), 1 Giff. 421 ; Marshall v . Smith (1865), 5 Giff. 37 ; 
Pearce v. Morris (1869), 5 Ch. App. 227 ; Warner v. 
Jacob (1882), 20 Ch. D. 220 ; Charles v. Jones (1887), 35 
W. R. 045 ; Magnus v. Queensland National Bank (1887), 
36 Ch. D. 25 ; Farrar v. Farrars (1888), 40 Ch. D. 396 ; 
Bolton v. Salmon, 11891 ] 2 Ch. 48 ; Soar r. Ash well, 11893] 

2 Q. B. 390 ; Turner v. Walsh, 119091 2 K. B. 484. 

144. Use suspended.] — Use suspended, yet the 
land, devised. — Manning A Andrews Case (1576), 
1 Leon. 256 ; 74 E. R. 234. 

Annotations Refd. Stokes i». Ilolden (1836), 1 Keen, 145. 
Mentd. Pybus v. Mitford (1674), 3 Keb. 338 ; Huraorston 
v. Huinerston (1716), Pice. Ch. 455. 

145. Purchaser’s interest in property under con- 
tract of sale — Contract not signed by purchaser.] — 

A vendor A a purchaser being in treaty for the sale 
A purchase of an estate, the vendor wrote to his 
solr., stating that the purchaser had agreed to 
purchase his estate for £60,000, & requested him 
to settle an agreement on that basis for them to 
sign, adding that he had given to the purchaser a 
copy of this letter not signed, as a memorandum. 
The purchaser subsequently wrote to the vendor’s 
soil*., inquiring when he would forward to him the 
draft of the agreement relative to the purchase he 
had concluded with the vendor for Ins estate in 
that county. Prior to the execution of the con- 
veyances the purchaser made his will, by which 
he devised the subject-matter of the treaty to 
trustees upon certain trusts : — Held : at the date 
of his will, the purchaser had a devisable interest 
in the estate. — Morgan v . IIolford (1852), 1 
Sm. A G. 101 ; 20 L. T. O. S. 177 ; 17 Jur. 225 ; 
1 W. R. 101 ; 65 E. R. 45. 

146. Repudiation by vendor before death of 

testator.] — Testator, by liis will, made in 1919, 
devised a freehold house, therein described as 
“ recently contracted to be purchased by me,” 
in trust for his granddaughter as therein mentioned, 
A he directed that in case the purchase should not 
have been completed in his lifetime all purchase- 
money A costs A expenses incident to the com- 
pletion of the purchase should be paid out of his 
general personal (‘state. Between the date of 
testator’s will A his death in 1920, the vendors 
repudiated their contract to sell the house to 
testator on the ground that they had agreed to sell 
the house to testator’s agent in the mistaken belief 
that he was acting as agent of the tenant Held : 
at the date of testator’s death no enforceable 
contract existed between him A the vendors, A 
the specific devisee was not entitled to require 
from the residuary legatees payment of the moneys 
which would have been laid out in completing the 
purchase & paying, the expenses had there been 
a contract binding on testator . — Re Rix, Steward 
v . Lonsdale (1921), 90 L. J. Ch. 474 ; 125 L. T. 
216 ; 65 Sol. Jo. 613. 

.] — See , also , Equity, Vol. XX., pp. 355, 

356, Nos. 943-950. 


Sub-sect. 8. — Moneys Payable on Death 
of Member of Friendly Society. 

Payments on death of member of Friendly 
Society generally .] — See Friendly Societies, Vol. 
XXV., pp. 306-313, Nos. 141-175. 

Insurance moneys .] — See Sub-sect. 9, post . 



Part II. — Power of Disposition by Will. 187 


Sub-sect. 9. — Insurance Moneys. 

147. General rule.] — (1) The Customs Annuity 
& Benevolent Fund was established, for the 
benefit of the widows, children, or other relatives 
of officers of the Customs, by Act of Parliament, 
which gave power to frame rules for its manage- 
ment. By the rules it was provided that the fund 
should be raised by subscriptions on the principle 
of life insurance, & should form a fund for the 
benefit of widows, children, relatives, A nominees 
of the subscribers. It was provided that the 
admission of a nominee by the directors should 
take place during the life of the subscriber ; that 
the capital money forthcoming at a subscriber’s 
death under his insurance should, subject to the 
regulations thereinafter contained, be appro- 
priated according to the directions contained in 
his will or in any instrument deposited with the 
directors as therein mentioned ; that the widow’s 
share should not be less than one-third, or a life 
interest in two-thirds, A that the remainder 
should be applied according to the directions of the 
subscriber for the benefit of his widow, children, 
blood relations, or any of them, or his nominee or 
nominees who had been duly admitted by the 
directors ; that if the widow was otherwise 
provided for as therein mentioned the whole 
money should be subject to the directions of the 
subscriber “ in favour of his widow, children, 
blood relations, or nominees, or any of them as 
aforesaid ” ; that if the widow received the income 
of two-thirds the capital of the two-thirds should 
be held, subject to the directions of the subscriber, 
to take effect at the death of the widow, A the 
remaining capital, subject to the directions of the 
subscriber, to take effect at his own death ; that 
if the widow was provided for as thereinbefore 
mentioned, or if there was no widow, then the 
whole capital should be “ subject to the directions 
of the subscriber as aforesaid ” ; that if a sub- 
scriber died leaving issue without having by will 
or such other instrument as aforesaid directed the 
application of the capital placed at his disposal, 
it should go to his children & the issue of deceased 
children as therein mentioned, A if none, to his 
next of kin. A subscriber died a widower leaving 
children. No nominee had been accepted by the 
directors in his Lifetime. By his will he bequeathed 
the fund coming from his insurance to a stranger 
in blood i—Hcld : the subscriber had no property 
in the fund, but only a limited power of appoint- 
ment over it, A this power could only he exercised 
in favour of his widow, children, blood relat ions, 
A nominees admitted by the directors in his life- 
time ; lie had therefore no power to bequeath the 
fund to a stranger in blood who had not in his 
lifetime been accepted by the directors as a 
nominee, A the fund therefore belonged to the 
children. 

(2) Rrhnd facie, the money payable under a 
policy of insurance which a man effects on his own 
life is his own, A prhnd facie he can therefore dis- 
pose of it by will. But the rules of the society in 
which the insurance is effected may negative this 
probability (Lindley, L.J.). — Lie Phillips’ Insur- 


ance (1883), 23 Ch. D. 235 ; 52 L. J. Oh. 441 ; 
48 L. T. 81 ; 31 W. R. 511, C. A. 

Annotations : — As to ( 1 ) Apld. Urquhart v. Butterfield (1887), 

36 W. R. 376. Refd. Caddick v. Highton (1899), 08 L. J. 

Q. B. 281. 

148. Moneys subseribed to Customs Annuity & 
Benevolent Fund.] — On a motion to make absolute 
a rule which had been obtained on behalf of the 
A.-GK calling on E., to whom as exor. of his deceased 
brother probate of the brother’s will had been 
granted, to show why he should not account for 
legacy duty in respect of the proceeds of an 
insurance effected by testator on his life in the 
Customs Annuity A Benevolent Fund, which 
proceeds he had disposed of by his will : — Held : 
the money, arose from a subscription to a fund for 
particular purposes, over which the subscriber 
had in some instances no control at all. A, in any 
case in which he had a control, it was only a limited 
control. — A.-G. v. Rowsell (1844), 36 Oh. D. 
67, n. ; 56 L. J. Ch. 942, n. ; 36 W. R. 378, n. ; 
sub norn . Re Rowsell, 3 L. T. O. 8. 105. 

Annotations : — Apld. A.-G. v. Abdy (1862), 1 H. & C. 266. 

Consd. Re Pocock’s Policy (1871), 6 Ch. App. 449, n. 

Distd. Re Maclean’s Trusts (1874), L. K. 19 Eq. 274. 

Consd. Urquhart v. Butterfield (1887), 36 W. It. 376, 

Reid. Re Phillips' insurance (1883), 23 Ch. D. 235. 

149. .] — Re Phillips’ Insurance, No. 147, 

ante. 

150. .] — A subscriber to the Customs 

Annuity A Benevolent Fund, established under 
56 Geo. c. Ixxiii, is not given by the Act or the 
regulations made thereunder any interest in the 
insurance fund as his estate or property but only 
a power of disposition over it in certain particular 
ways. — Urquhart v. Butterfield (1887), 37 
Ch. D. 357 ; 57 L. J. Ch. 521 ; 57 L. T. 780 ; 36 
W. It. 376 ; 4 T. L. It. 161, O. A. 

Payable under rules of friendly society.] — See 
Friendly Societies, Vol. XXV., p. 312, Nos. 
170-171. 

Assignment of policy, generally .] — Sec Insur- 
ance, Vol. XXIX., pp. 372-378, Nos. 2987-3031. 


Sub-sect. 10.— Property Held in Joint 

Tenancy. 

151. Whether devisable.] — Butler A Baker’s 
Case (1591), as reported in 3 Co. Rep. 25 a; 1 
And. 348 ; 76 E. R. 684 ; sub nom. Butler v • 
Baker A Delves, Poph. 87, Ex. Ch. 

- f limitations : - ■ Reid. Bruuker v. Cook (1707), 11 Mod. Rep. 
121; Arthur v. Bokenhum (1708), 11 Mod. Rep. 148; 
Cave v. Holford (1798), 3 Ves. 650. Mentd. MenviPs 
Case (1585), 13 Co. Rep. 19 ; Mountjoy’s Case (1589), 6 
Co. Rep. 3 b ; Jennings r. Bragg (1595), Cro. Ellz. 447 ; 
Fitzwilliaui’s Case (1004), 0 Co. Rep. 32 a; Pexhall's 
Case (1609), 8 Co. Rep. 83 b; Lovies’s Cuse (1613), 10 
Co. Rep. 78 a; Court of Wards Case (1627), Cro. Car. 
33 ; Sydowne v. Holme (1635), Cro. Car. 422 ; R. r. 
Hampden (1637), 3 State Tr. 826, 1212; Norrice & 
Norrice’a Caso (1639), March, 23 ; Berry v. White (1662), 
O. Bridg. 82 ; Geary v. Bearcroft (1666), O. Bridg. 484 ; 
Thompson u. Leach (1690), 2 Vent. 198 ; Wankford r. 
Wankford (1702), 1 Salk. 299 ; Atkin v. Berwick (1719), 
10 Mod. Rep. 431 ; Bunker r. Cooke (1731), Fitz-G. 225 ; 
Windham v. Chotwynd (1757), 1 Burr. 414 ; Buckingham- 
shire v. Drury (1762), Wilm. 177 ; Brydges v. Chandos 
(1 794), 2 Ves. 417 ; Crowther r. Rams bottom (1798), 7 
Term Rop. 654 ; Goodright d. Fowler v. Forrester (1807), 


PART II. SECT. 2, SUB-SECT. 9. 

n. Whether will sufficient declaration 
under statute ;.} — Testator by his Mill 
devised an insurance certificate or 
policy to defts. as his uxors. for the 
benefit of his wife & children : — 1 1 chi : 
the will was a sufficient declaration 
Wider R. 8. O., 1887, c. 136, s. 5, 
& creditors were not entitled to 
the proceeds . — Re Lynn, Lynn v. To- 
ronto General Trusts Co., 20 O. R. 


475. — CAN. 

o. .1 Arnold v. Dominion 

Trust Co., [1918] 2 W. W. R. 25 ; 56 
8. C. R. 433.— CAN. 

p. Life insurance certificate — Rules 
of company not complied with.}— Re 
Anderson's Estate, 16 Man. L. R. 
177.— CAN. 

q. Endowment certificates in Inde- 
pendent Order of Foresters — Whether 
beneficiary changed by bequest in wiU .] — 


Re Richardson's Estate (Man.), 
[1919] 3 W. W. R. 666 ; 49 D. L. R. 
59.— CAN. 

PART II. SECT. 2, SUB-SECT. 10. 

151 i. Whether devisable. 1 — Turner 

r. A.-G. (1876), 10 I. R. Eq. 386.— 
IR. 

151 ii. .) — Rknouf’s Trustees 

v. Saining, [1919] 2 S. L. T. 15.— 
SCOT. 
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Wills. 


Sect. 2 . — What property may he devised; Sub-sects . 
10, 11, 12, 13 cfc 14.] 

2 .Just, 552 ; Doe cl. Tofleld r. Tofleld (1809), 11 East, 
246 ; Doe d. Gamons v. Knight (1826), 5 B. & C. 671 ; 
Saline v ;„ H £ tton < 1831 >» 2 Tyr. 17 ; Lucas v. Nockells 
(I eo 3), 10 Bing. 157; Bramah v. Roberts (1835), 1 
Bing. N. C. 481 ; Mills v. Oddy (1835), 2 Cr. M. & R. 103 ; 
Garland v. Carlisle (1837), 4 Cl. & Fin. 693; Boo d. 
Chldgey r. Harris (1847), 1G M. & VV. 517 ; Slggers r. 
Evans (18 jo), o E. & B. 3G7 ; Xonos v. Wickham (1867), 
«5n 11, % H, J L * Standing v. Bowring (1885), 31 Ch. D. 

•' London & County Banking Co. v. London & Iiivcr 
Plate Bank (1888), 21 Q. B. D. 535 ; lie Arbib & Class’s 
Contract, [1891] 1 Ch. 601 ; Mallott v. Wilson, [1903] 2 
Ch. 494. 

152* ;•] — Husband, has a large fortune come 

to him in right of his wife, part of which was in 
the stocks, which he has transferred to himself 
& his wife jointly ; they shall survive to the wife. — 
Lannoy v. Lannoy (1725), Cas. temp. King, 48 ; 
25 E. 11. 210, L. C. 

153. .] — Will of a joint tenant bad. — 

Swift d. Neale v. Huberts (1764), Amb. 617; 

3 Burr. 1488 ; 1 Win. BI. 476 ; 27 E. R, 400. 

Annotations Folid. Doe d. Jackson v. Ilf ley (1830), 8 
L. J. (). S. M. C. 105. Refd. Cavo v. Ilolford (1798), 3 
\es. OaO ; Gould v. Kemp (1834), 2 My. <fc K. 304. 

164. ~.J — A will, made by a joint tenant, 

is inoperative as to the property in joint tenancy 
although he survive his companion. — D ue d. 
Jackson v. Hi ley (18.30), as reported in 8 L. J. 
o. S. M. C. 105. 

Annotations .—Mentd. Doe d. Higgs r. Terry (1835), 4 Ad. & 

El. 2,4 ; lh Stratford Bridge Improvement Act, Ex v. 

2 Y * * C * Ex ' 3M) • A.-ti. r. Lcwiu 
C°on. { r. Cos. el ; i,V Paddington Charities 
oW'V, , L ‘ J ‘ Ch * H : Allason r. Stark (1838), 9 Ad. & El. 

; Alderman r. JSeate (1839), -I M. & W. 704 : Doe d. 
Itobinson ?•. Bird (1813), 1 L. T. (). S. 58; Gouldsworth 

j i 1 T I 337 : 1 Kimball r. Munt 

5 H* • V 82 • Deptford Churchwardens r. Sketehley 
!},»■}/?* ‘z^yj 5 * f’ 1 ; Stephens (1855), ] Jur. N. S. 

1039 , hr Hackney Charities, Ex p. Xieholls (1865), 34 
L. J. Ch. 109 ; Hajgh v. W cst, [1893] 2 Q. B. 19. 

155. .1 — A husband transferred money in 


Sub-sect. 13. — Property Held under 
Possessory Title. 

150. Devisable interest.] — A person in possession 
of land without other title has a devisable interest ; 
& the heir of his devisee can maintain ejectment 
against a person who has entered upon the land, 
& cannot show title or possession in any one prior 
to testator. — A sher v. Whitlock (1865), L. R. 
1 Q. B. 1 ; 35 L. .T. Q. B. 17 ; 13 L. T. 254 ; 30 
J. P. 6; 11 Jur. N. S. 925 ; 14 W. R. 26. 

Annotations — Folld. (’alder i\ Alexander (1900), 16 T. L. It. 
294. Reid. Paine v. Jones (1874), L. It. 18 En. 320 ; 
Mussammur Similar r. Mussammar Parbati (1889), 5 
T. L. R. 683 ; Perry v. Clisaold, [1907] A. C. 73. 

157. .] — Balder v. Alexander (1900), 

16 T. L. II. 294. 


8ub-sect. 14. — Possibilities, Contingent, 
and Executory Interests. 

158. Contingent interest.] — Contingent & execu- 
tory estates, possibilities accompanied with an 
interest, are devisable. — Moor v. IIawkins (1765), 
2 Eden, 342 ; 28 E. R. 929, L. C. 

Annotations Apld. Jones v. Roe (1789), 3 Term Rep. 88. 
Reid. Pemberton v. Barnes (1899), 68 L. J. Ch. 192. 

159. In term of years.] — P rice v. Almory 


the funds into the joint names of himself wife, 
for the purpose of making a provision for her ; & 
by his w r ill he bequeathed to his wife a life interest 
m ‘‘ all his property that he was in possession of ” ; 

77 onni P lG did n( >t pass. — Low v. Carter 

(1839), 1 Bear. 426 ; 48 E. K. i 005. 

Annotation Mentd. Waller r. Barrett (1857), 2i Bcav. 413. 

«/wo, Beal Property, Vol. 
XXXVJIL, p. 690, Nos. 328, 329. 

Stock in joint names of testator & wife -Whether 
joint tenant put to election.] — *SVc Equity, Vol. 
AX., pp. 415, 416, 137, Nos. 1481-1480, 1640. 
Joint tenancy, generally— Personal property.!— 

&ee Pkusonal I'uoperty, Vol. XXXVII., pp. 105 - 
46 1 , iNos. ( 9—95. 

v^Tx?, e . al Property.]— AV Kkai. 1‘koj-ektv, Vol. 
XXX\ III., pp. 085 tm, Nos. 257-587. 

Snt-sKrT. 11 . — Moktoaue Kstatrs. 

Y vt V o* ° f land.]— ,SVr Mortis age, Vol. 

h'.yP: ,!S7 \ : <«8, Non. 1312-1818. 

— See Mortgage, Vol. 
1319-1337. 


Bequest of mortgage debt. 

XXXV., pp. 388-300, Nos. 

Devolution of equity of redemption. 

Mortgage, Vol. XXXV., pp. 346-348 


Scb-hect. 12. -Patronage of Benefices. 

Transmission on death generally.] — Sec 

oH w ’ VoL XIX -> PI>- 370, 381- 
380, Nos. 1893, 2078-2101. 


(1612), Moore, 1C. B. 831 ; 72 E. 11. 934 ; sub nom. 
I*RICE v . Atmore, 1 Bulst. 191. 

Annotations Refd. Sheriff r. Wrothaiu (1618), Cro. Jae. 
509; Cookes v. Bellamy (1664), 1 Sid. 187. 

160. .] — -On a devise of a lease “ to 

A. for six years, <fc after the six years ended B. if 
he come home, shall have it for the residue of t lie 
term ; but if B. do not then come home, C. shall 
possess have the lease until B. do come home ” ; 
C. may devise this possibility before the six 
y r ears expire, <fc if 1). do not come home, it shall go 
to his extrix. Sheriff v. Wroth am (1618), Cro. 
Jac. 509 ; 79 E. B. 434. 

Annotation ; Refd. Kimplund r. Courtney (1701), 2 Fm-tn. 
Ch. 250. 

161. —— — .j - -Salter v. Shadling (1670), 2 

Hep. Ch. 117 ; 21 E. K. 033. 

102 . Beneficiaries ascertained.] — In all 

contingent, springing & executory uses, where the 
person who is to take is certain, so that the same 
may be descendible, they are also devisable : they 
are convertible terms (Mansfield, C.J.). — Boe d. 
Noden v. Griffiths (1700), as reported in 1 Wm. 
Bl. 605 ; 90 E. R. 351. 

Annotations Apld. Jones r. Roe (1789), 3 Term Rep. 
88. Refd. Goodriglit d. Fowler v. Forrentor (1807), 8 
East, 552 ; Doe d. Culklu v. 'Pomkiuson (1813), 2 M. & S. 
165. Mentd. Goodtitle d. Holford r. Otway (1797), 7 
Term Rep. 399.; Vawser v. Jeffery (1828), 3 Rums. 4 79. 

163. -.] — A tenant for life, in case she should 

so long continue unmarried ; in case of her marriage 
to her in fee ; in case of her decease unmarried, 
to her sister B. in fee. A. & B. X the husband of 
B. joined in a sale by line. 

The purchase-money was laid out in the funds 
in the names of trustees without any declaration 
of trust or agreement as to the application ; nor 
was any notice of this fund taken in the wills of 
B. & her husband. B. being the survivor made a 
general disposition of all her personal estate in 
favour of A. A., though still unmarried, held 
absolutely entitled to the stock. 

Though a contingent interest it was devisable, 
etc. & passed by the will (Grant, M.R.). — Scawen 
v. Blunt (1802), 7 Ves. 294 ; 32 E. IL 120. 

Annotations : — Apld. Burnham r. Bennett (1845), 2 Coll. 
254. Consd. lie Fozard’B Trust (1855), 1 K. & J. 233. 


n . , r . s PART IL SECT. 2, SUB-SECT. 13. 

l. IJ cm sable interest .] — Clarke v. Clarke (1868), I. It. 2 C. L. 395. 


IR. 
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Part II. — Power op 

164. Executory Interest.]— L loyd v . Abrahall 
(1754), cited in 1 Hov. Supp. at p. 378 ; 34 E. R. 
835, L. C. 

165. .] — Moor v. Hawkins, No. 158, ante . 

166. — - — -.] — Gift to testator’s brother, without 
any restriction as to his children, to whom he shall 
leave, before or after his death, such part of 
testator’s inheritance as their conduct may deserve, 
but if at the death of his brother there should be 
no children, then to A. ; this is an executory 
devise, which, if it took place, would defeat the 
interest of the children of the brother. — Lieutand 
v . Agassiz (1789), 2 Bro. 0. C. 615 ; 29 E. R. 340, 
L. 0. 

167. .] — Devise to J\, his heirs & assigns for 

ever, & if J. shall happen to die without any issue 
of his body lawfully begotten on the body of his 
present wife, or of any subsequent wife or wives, 
the lands, etc., afore give to J., <fe his heirs after 
the death of J., & his wife or wives aforesaid, shall 
go & remain to all the children of M., share & share 
alike, to hold as tenants in common : — Held : J. 
having died without issue in the lifetime of 
testatrix, leaving a widow who survived testatrix, 
the remainder to the children of M., which would 
have been a contingent remainder if J. had sur- 
vived testatrix, might take effect as an executory 
devise, so as to preserve the limitation to the 
children of M., & the children of M., living at the 
death of testatrix, together with an afterborn 
child, took an estate for life in equal shares at the 
death of the widow of J., A the shares of such of 
the children as died after testatrix, & before the 
widow of J., did not pass t o the survivors, but went 
to the heir-at-law of testatrix. — D oe d. SroTT v. 
Roach (1816), 5 M. & S. 482 ; 105 E. R. 1127. 

Annotation Refd. lie Finch, Ah hiss v. Burney (1881), 17 
Ch. I). 211. 

.] — A contingent estate in fee under a 
shifting clause may be devised both by the old & 
new law. 

Devise of estate X. to A. in fee, with an executory 
shifting limitation to B. A her heirs, in the event of 
A. becoming entitled to another estate, Y. B. 
died first, & her estate descended on O., her heir, 
who, by his will in 1851, made a general devise 
of his real (‘state. Some months after liis death, 
the event took place on which the X. estate was to 
shift from A. to B. : — Held : the estate? X. passed 
by ( Vs will, & did not descend either to the heir 
of B. or of (\ — Inculby r. Amcotts (1856), 21 
Beav. 585 ; 25 E. J. Ch. 769; 27 E. T. O. S. 91 ; 

2 Jur. N. S. 556 ; 1 W. it. 433 ; 52 E. R. 986. 

169. — — In term of years.]— C ole v. Moore 
( 1607), Moore, K. B. 806 ; 72 E. R. 917, E. C. 

Annotation Mentd. lie Sheppard's Trusts (1802), 31 

L. J. Ch. 7 88. 

170. Beneficiaries ascertained.] — R oe d. 

Noden v. Griffiths, No, 162, ante. 

171. Possibility.] — A non. (1587), 3 Eeon. 195; 
74 E. R. 028. 

172. —.] — Blanford v. Blanford (1615), 
Moore, K. B. 846 ; Oro. .Tae. 394 ; Godb. 266 ; 
l Roll. Rep. 318 ; 72 E. R. 945 ; sub nom . Blam- 
ford v. Blamford, 3 Bulst . 98. 

Annotations:— Refd. Bate r. Amherst (1002), T. Baym. 

82 ; Howard v. Norfolk (1081), 3 Cub in Ch. 14 ; Scattor- 
good v. Edge (1699), 12 Mod. Hep. 278; Core v. Gore 
(1733), Kol. W. 254 ; lie Ashforth, Sibley t\ Ashfortli, 
(1905) 1 Ch. 535 ; lie Nush, Cook v. Frederick, [19101 1 
Ch. E 

173. .] — Povey v. Barker (1033), Toth. 

147 ; 21 E. R. 150. 


Disposition by Will. 

174. -.] — He who has only a possibility of a 
term after the death of another may devise it.- 
Veizy V. Pinwell (1641), Poll. 44; 86 E. R. 
506. 

Annotatioyi : — Refd. Goodtitlo d. Gurnall v. Wood (1739), 
Willes, 211. 

175. .] — Devise of a possibility not made 

good in equity. — B ishop v. Fountain (1695), 

3 Lev. 427 ; 1 Eq. Gas. Abr. 175. 

Annotation : — Consd. Jones v. Itoo (1789), 3 Term Rep. 88. 

176. Coupled with interest.] — A possibility 

is. however, devisable if complied with an 
“ interest ” ( per Our.). — Stafford (Earl) v. 

Buckley (1750), 2 Ves. Sen. 170 ; 28 E. R. Ill, 
E. O. 

Annotations : — Refd. Doe d. Chattaway v. Smith (1 810), 5 

M. & S. 120 ; lie Wyneh’s Trusts, Ex p. Wyneh (1854), 5 
Do G. M. & G. 188 ; lie Rivett-Carnac’s Will (1885), 30 
Ch. D. 130. Mentd. Turner v. Turner (1783), 1 Bro. C. C. 
315 : Buekeridge v. Ingram (1795), 2 Ves. 052 ; Kadburn 
v. Jervis (1841), 3 Beav. 450 ; Taylor v. Martindale 
(1841), 5 Jur. 648. 

177. — Moor v. Hawkins, No. 158, 
ante. 

178. .] — A possibility coupled with an 

interest is devisable. — J ones v . Roe (1789), 3 
Term Rep. S8 ; 100 E. R. 470 ; affg. S. C. sub nom. 
Roe d. Perry v. J ones (1788), 1 Hy. Bl. 30. 

Annotations : — Consd. Good right d. Fowler v. Forester (1 809), 

1 Taunt. 578 ; Culslia r. Cheese (1849), 7 Hare, 230. Refa. 
Doe d. Calkin v. Tomkinson (1813), 2 M. & 8. 105 ; Doe d. 
Cooper r. Finch (1832), 4 B. & Ad. 283 ; Ray v. Sherwood 
& Ray (1830), 1 Curt. 173 ; Crofts v. Middleton (1850), 

8 De G. M. & r G. 192 ; Delachcrols v. Pelacherois (1804), 

4 New Rep. 501. 

179. Vested Interest.] — Possibility a present 

interest ; & capable of devise. — Perky v . Phelips 
(1810), 17 Ves. 173 ; 34 E. R. 67, E. C. 

Annotations :■ — Apld. Tie Parsons, Stocklcy r. Parsons (1890), 

4 5 Ch. 1). 51. Mentd. Haig v. Homan (1841), 8 Cl. & Fin. 
320 ; Hodson v. Ball ( 1 842), 1 Ph. 177 ; Truloek r. Robey 
(1847), 2 Ph. 395 ; Head v. Godloe, Reynolds r. Godlee 
(1859), John. 530 ; Green v. Jenkins (1800), 1 Do G. F. tk 
J. 454. 

180. Spes succession^.] — Testator bequeathed 

a fund to trustees upon trust, in case his daughter 
should die leaving no issue, “ for such person or 
persons as at the time of the failure of the pre- 
ceding trusts would be my next-of-kin & entitled 
to my personal estate under the statutes for the 
distribution of the personal estate of intestates if 
I had then died intestate, & in the proportions in 
which they would be so entitled.” The daughter 
died in 1886, without leaving any husband or hav- 
ing had issue. One of the persons entitled to a 
share of the fund was a woman who had married 
in 1857, & died in 1889, having made a will &: 
leaving her husband surviving. On summons 
take* out to determine who was entitled to the 
fund : — Held : the married woman before 1886 
had not a contingent interest or title to the fund, 
but a mere spes success ionis : & therefore her 

interest in the fund, having accrued since Married 
Women’s Property Act, 1882 (c. 75), did not belong 
to the husband, but was her separate estate, 
passed bv her will.— Be Parsons, Stocklky v. 
Parsons '( 1890), 45 Ch. D. 51 ; 59 E. J. Ch. 666 ; 
62 E. T. 929 ; 38 W. IE 712. 

A nnotatiovs : — Apld. lie El Ion borough, Towry Law r. 
Burno, 119031 1 Ch. 097. Consd. He Green, Green r. 
Meinall, 11911) 2 Ch. 275. Apld. lie Mudge, 119141 1 Ch. 
115. Refd. He Johnson, Moore r. Johnson, [1891] 3 Ch. 
18 ; Allcard r. Walker, [1896] 2 Ch. 309 ; Molyneux r. 
Fletcher, 11898] 1 Q. B. 04 8. 

Right of entry.] — See Sub-sect. 17, post. 
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r. Hiffht to succeed to share nr in- 
terest in land of another.)— A testator 
cannot, according to English law, 


devise a right to succeed to a share 
or Interest in the land of another, so 
os to give the devisee the right to 
succeed on the death of the owner, in 


the event of testator predeceasing the 
owner. — I zard r. Tamahau Mahv- 
ruKU (1902), 22 N. Z. L. R. 418. — 

N.Z. 
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Sect . 2. — What property may be devised : Sub-sects. [ 
15, 10, 17 cfc 18.] 

Sub-sect. 15. — Estates pur autre vie. 

See , note , Wills Act, 1837 (c. 20), s, 3 ; Law of 
Property Act, 1925 (c. 20), s. 178. 

181. Whether devisable.] — Cassandra’s Case 
(1506), cited in 3 Bulst. at p. 184 ; 81 E. R. 156 ; 
sub nom . Vernon v. Gatacre, Dyer, 253 a. 

Annotations:— Consd. Gawon v. Ramtcs (1601), Cro. Eliz. 

804 : Cowpcr v. Franklino (1616), 3 Bulat. 184. Reid. 

Chndleigh’s Case, Dillon v. Freine (1595), 1 Oo. Hop. 

113b; Took v. Glascock (1669), 1 Saund. 260. Mentd. 

Seymor’s Case (1612), 10 Co. Rep. 95 a ; Lamb v. Thomp- 
son (1618), Hut. 40. 

182. .] — The grantee of a renteharge pur 

autre vie may distrain for arrears due during the 
life of cestui que vie ; but such an estate is not 
devisable by the Statutes of Wills. — Gawen v. 
Ramtes (1601), Cro. Eliz. 804 ; Moore, K. B. 625 ; 
78 E. R. 1032. 

Annotation : - Refd. Took v. Glascock (1669), 1 Saund. 260. 

183. .] — Cowper v. Eranklink (1616), as 

reported in 3 Bulst. 184 ; 81 E. R. 155 ; sub nom. 
Cooper v. Franklin A Waller, 1 Roll. Rep. 
332, 384. 

184. .] — Tenant in tail by bargain A sale 

conveys to another A his heirs. The bargainee 
has only an estate descendible for the life of 
tenant in tail. & not devisable under 34 & 35 
Hen. 8, c. 5, of Wills, but on the death of bargainee 
his heir shall take as special occupant A a fine 
levied by tenant in tail after the death of bargainee, 
does not make the devise good by relation, but 
corroborates the estate of the special occupant. 
Took v. Glascock (1669), 1 Wins. Saund. 260 ; 

85 E. R. 307. 

Annotations : — Refd. Machell r. Clerk (1702), 1 Com. 119. 

Mentd. Doe d. Jones r. Harrison (1832), 3 1L Ad. 764. 

185. .] — Devon (Duke) v. Atkins (1726), 

2 P. Wms. 381 ; Cas. temp. King, 71 ; 21 E. R. 
776, L. C. 

Annotations: Mentd. Ripley t*. Watenvorth (1802), 7 Ves. 

425 ; Zouch <1. For&e r. Forse (1806), 3 Smith, K. R. 191 ; 

Tombs r. Roch (1840), 2 ('oil. 490. 

186. .] —Devise thus : “ My desire is, that 

my son R. shall live in that part of my house as 
he now doth, A at the same yearly rent which he 
now gives, as long as my son J. shall enjoy or own 
the same ; A all other my estate I give to J. A his 
heirs ’ : — 11 eld : It. took an estate for the life of J., 
defeasible . — R . v . C aski ngton ( I nh aritants ) ( 1 83 1 ) , 

2 B. A Ad. 874 ; 1 L. J. M. C. 8 ; 109 E. R. 1367. 

187. .] — A gift of the income to arise from 

a fund during the life of A. to B., for his main- 
tenance, is an absolute gift to B., his exors. A 
admin istrators, during the life of A., A is not 
confined to the joint lives of A. A B. 

A gift to the sisters of testator living at a par- 
ticular time, or the issue of any or 1 either then 
dead, is not a substitutionary, but a substantive 
gift to the issue. — A ttwood v. Alford (1866), 

L. R. 2 Eq. 479 ; 14 W. R. 956. 

188. .] — An estate pur autre vie was created 

by the conveyance of applt.’s life estate in lands 
to applt. A resp. to hold to the use of them A their 
heirs upon certain trusts, with a declaration that 
all the estates A interests conveyed to resp. were 
conveyed to her as trustee for an infant : — Held : 
the infant’s equitable estate was not an estate to 
him A his heirs, A there being no “ special occu- 
pant ” the infant’s estate upon his death passed 
to his administratrix under Wills Act, 1837 
(c. 26), s. 6. — Mountoashell (Earl) v. More- 
Hmyth, [1896] A. C. 158 ; 65 L. J. P. C. 12 ; 71 
L. T. 321, H. L. 

Annotations : — Consd. Up. Inman, Inman v. Inman, (T903J 
1 Ch. 241. Refd. lit Sheppard, Sheppard t». Manning 1 
(1897), 45 W. R. 475. 


Estate pur autre vie in real property, generally.] — 

See Real Property, Vol. XXXVIII. , pp. 670- 
675, Nos. 119-213. 

Descent of estate pur autre vie, generally.] — 

See Descent A Distribution, Vol. XVIII., 
pp. 12-14, Nos. 102-133. 


Sub-sect. 16. — Rent Reserved by Lease. 

189. Devisable.] — A devise may be of part of a 
rent to be equally divided between three ; A 
debt lies by each devisee for his share of the rent. — 
Ards v. Watkin (1598), Cro. Eliz. 637 ; 78 E. R. 
877 ; sub nom. Ardes v. Watkins, Moore, K. B. 
549 ; subsequent proceedings (1599), Cro. Eliz. 651, 

Annotations : — Refd. Rivis v. Watson (1839), 5 M. & W. 255 : 
Williams v. Huy ward (1859), 1 E. & K. 1040 ; Robins 
(or Coxc) v. Warwick (1661), 1 Keb. 1, 72. Mentd. Good- 
win v. Parker (1670), Freem. K. B. 1. 

190. .J — Testator devised a freehold house 

to trustees, subject to a lease which had forty- 
nine years unexpired, upon trust to pay the rent 
arising therefrom, so long as the lease should run, 
to certain named persons ; A “ upon the expira- 
tion of the lease ” he directed that the freehold 
should be sold A the proceeds thereof distributed 
in thirds among certain other named persons, 
ascertainable within the limits of the perpetuity 
rule. 

The will contains a general devise to the use of 
trustees which carried the reversion in fee ; A 
the trusts which he declared are to pay the ground 
rent of £70, as long as the lease shall run, in certain 
proportions A to certain persons. I need not go 
through that part of the will because there is no 
question in regard to the validity of this trust as 
declared (Chitty, J.). — He Daveron, Bowen v. 
Churchill, {1893] 3 Ch. 421 ; 63 L. J. Ch. 54 ; 
69 L. T. 752 ; 42 W. R. 24 ; 9 T. L. R. 570 ; 37 
Sol. Jo. 031 ; 3 R. 685. 

A nrwUdions Consd. Up Appleby, Walker v. Lever, Walker 
r. NlHbet. 11903] 1 Ch. 565. Refd. lie Wood, Tullett, r. 
Colville, [1894 ] 2 (’ll. 310. 


Sub-sect. 17. — Rights of Entry. 

See, now , Wills Act, 1837 (c. 26), s. 3 ; Law of 
Property Act, 1925 (c. 20), s. 178. 

191. Whether devisable.] — If an estate, which is 
turned to a right of entry by a fine, can be devised, 
the devisee must enter within the same time, 
within which the devisor must have entered, if 
living. A., tenant for life, with remainder to his 
own exors. for forty years, with remainder to B. 
in fee, levies a fine with proclamations. After 
the fine, B., without entering, devises to O. for 
life, with remainder to D. in tail, A dies, living A. 
A. dies ; C. does not enter then, or within five 
years after the expiration of the forty years : — 
Held : D. w r as barred, A could not enter within 
five years after the death of C Qu. : whether a 
right of entry be* devisable. — Goodright d. 
Fowler v. Forester (1809), 1 Taunt. 578; 127 
E. R. 958, Ex. Ch. 

Annotations Consd. Galley r. Doe <1. Taylomm (1840), 

3 Per. it Dav. 539. Refd. Doe d. Cooper r. Finch (1832), 

4 B. & Ad. 283. 

192. .] — In order to bar the power of 

devising a right of entry, then; must be an actual 
dissension of the devisor (Bayley, J.). — Doe v. 
Hull (1822), 2 Dow. A Ky. K. B. 38. 

Annotations: — Consd. Gulley v. Doe d. Taylerson (1840), 3 

Per. & Dav. 539. Mentd. Grewley r. Mousley (1859), 4 

De G. & J. 78. 

193. .] — Semble , a right of entry is not 

devisable without the aid of Wills Act, 1837 
(c. 26). 
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Part II. — Power of Disposition by Will. 


In 1799, A. & B. being tenants in common, B. 
sold his interest. The purchaser then entered 
into possession of the whole of the premises, Sc he, 
his heir, & deft, the devisee of his heir, successively 
continued in possession of the whole from 1799 to 
1830, when the ejectment was brought. D., 
through whom the lessor of pltf. claimed, was 
heir to A. : — Held : that neither at common law, 
nor by virtue of Real Property Limitation Act, 
1833 (c. 27), had there been any disseisin of 1)., 
Sc therefore his interest was not a mere right of 
entry, but was devisable by his will made in 1835. — 
Oulley v. Doe d. Taylerson (1840), 11 Ad. Sc 
El. 1008 ; 3 Per. & Dav. 539 ; 9 L. J. Q. B. 288 ; 
113 E. R, 097. 

Annotations: — Mentd. Woodroffe v. Doe d. Danicll (184G), 
15 M. & W. 769 ; Garrard v. Tuck (1849), 8 C. 33. 231 ; 
Ley v. Peter (1858), 3 II. & N. 101 ; Gresley v. Mousley 
(1859), 4 IJe G. & J. 78. 

194 . Right of entry for condition broken.] — 

Anon. (1079), 2 Gas. in Ch. 8 ; 22 E. R. 821, L. C. 

195. * — - — .] — If there is a devise to a 

stranger, not the heir-at-law, upon a condition 
subsequent ; the devisee over cannot take ad- 
vantage of the breach ; for the benefit thereof is 
not devisable, but must go in priority to the heir- 
at-law of the grantor who must enter for the 
breach, not the devisee (Lord Hardwicke, C.). — 
Avelyn v. Ward (1750), 1 Ves. Sen. 420; 27 
E. R. 1117, L. 0. 

Annotations: — Mentd. Ashburner v. Macguiro (1786), 2 
Bro. C. C. 108 ; Doo v. Brabunt (1791), 3 Bro. C. C. 393 ; 
Simmons v. Vallanco (1793), 4 Bro. C. O. 345 ; Simpson 
v. Vickers (1807), 14 Vos. 341; Mackinnon v. Sewell 
(1833), Coop. temp. Brough. 224 ; Leonard v. Flight 
(1835), 4 L. J. Oh. 89; Tarboek v. Tarbork (1835), 4 
L. .1. Ch. 129; Re Sheppard’s Trust (1855), 1 K. Sc J. 
269 ; Underwood v. Wing (1855), 4 De G. M. & G. 633 ; 
(Tamp v. Playfoot (1858), 4 K. Sc J. 479 ; Grouted v. 
Greatod (1859). 26 Bear. 621 ; Wing r. Angrave (1860), 
8 H. L. Cas. 183 ; IT all r. Warren (1861 ), 9 H. L. Cas. 420 ; 
Evans v. Stratford (1864), 2 Hem. & M. 142 ; Re Smith’s 
Trusts (1865), L. It. 1 Eq. 79 ; Barnes v. Jennings (1866), 
L. It. 2 Eq. 448 ; Jlr Gibson, Mathews v. Foulsham (1866), 
L. It. 2 Eq. 669 ; Re Sanders’ Trusts (1866), L. It. 1 Eq. 
675 ; Edgeworth r. Edgcuorth (1869), L. It. 1 H. L. 35 ; 
Davies v. Davies (1882), 17 L. T. 40. 

196. Wills Act, 1837 (c. 26), s. 3— 

Possibility of reverter on failure of fee simple con- 
ditional.] — The possibility of reverter on failure 
of a fee simple conditional is “ a right of entry for 
a condition broken ” within the 'meaning of & 
devisable by force of above sect. — Pemberton v. 
Barnes, [1 HOD J 1 Ch. 541 ; 68 L. J. Ch. 192 ; 80 
L. T. 181 ; 47 W. R. 444. 


Sub-sect. 18. — Other Cases. 

197. Determinable fee.] — Cassandra’s Case 
( 1566), cited in 3 Bulst. at p. 184 ; 81 E. R. 156 ; 
sub twin. Vernon v. Gatacre, Dyer, 253 a. 

Annotations : — Consd. Oowpcr r. Franklino (1616), 3 Bulst. 
184. Refd. Chudloigh’s Case, Dillon r. Freine (1595), 1 
Co. Rep. 113 b ; Gawcn r. Itamtcs (1601), Cro. Eliz. 804 ; 
Took v. Glascock (1669), 1 Saund. 260. Mentd. Seymor’s 
Case (1612), 10 Co. Hep. 95 a ; Lamb r. Thompson (1618), 
Hut. 40. 

198. .] — Cowpkr v. Frankline (1616), as 

reported in 3 Bulst. 184 ; 81 E. R. 155 ; sub nom. 
Cooper v. Franklin Sc Waller, 1 Roll. Rep. 332, 
384 . 

199. Vested interest In portion.] — On a marriage, 
lands are limited to the husband for life, remainder 
to the wife for life, remainder to the first & other 
sons of the marriage in tail male, remainder to J. 8. 
in fee. Provided, if there be no issue male of the 

PART II. SECT. 2, SUB-SECT. 18. 

200 i. Wife's paraphernalia. 1 — Y ouno 
V. JOITNSON & WlUOHT (1880), 7 It. 

(Ct. of Sess.) 760 ; 17 So. L. It. 545. 

—SCOT. 


marriage, Sc there be one or more daughters living 
at the husband’s death, then the trustees to stand 
seised subject to the jointure to the intent such 
daughter or daughters should receive out of the 
rents £10,000 & £100 per annum for maintenance ; 
but no time limited for payment of the portions. 
The husband dies leaving only one daughter, who 
lives to seventeen, & by her will disposes of the 
£10,000. Decreed this is a vested interest in the 
daughter, Sc well disposed of by her will. — Rivers 
(Earl) v. Derby (Earl) (1688), 2 Vem. 72 ; 23 
E. R, 656, L. C. ; affd . (1689), 2 Vern. 75, n., H. L. 

Annotations : — Refd. Smith v. Smith (1688), 2 Vem. 92 ; 

Cowper v. Scott (1731 ), 3 P. Wms. 119 ; Evelyn v. Evelyn 

(1731), 2 P. Wms. 659 ; Hutchins v. Foy (1739), 2 Com. 

716 ; Godwin v. Munday (1783), 1 Bro. C. C. 191 ; Henty 

v. Wrey (1882), 21 Ch. I). 332. 

200. Wife's paraphernalia.] — A husband is not 
entitled to dispose by will of his wife’s 
paraphernalia ; but should he bequeath them, 
she must either abide by the will, or relinquish all 
benefit under it altogether. — Churchill v. Small 
(1753), 3 Keny. 6 ; 96 E. R. 1288. 

201. Lands held by virtue of settlement — Donee 
taking same Interest under will as under settlement.] 
~-By marriage settlement certain lands were 
limited to the husband for life, remainder to the 
wife for life, Sc remainder to their issue. After- 
wards certain freehold land in the same parish 
descended to the husband in fee. There was no 
issue of the marriage. Sc the husband being in 
possession of the freehold lands under the settle- 
ment, Sc the other land of which he was seised 
in fee, devised to his wife for life all his freehold & 
copyhold lands of which he was then in the 
immediate possession, Sc also all his reversionary 
estate, expectant on the death of his mother, in 
certain other lands therein mentioned, Sc after the 
decease of his wife, he devised the same to his 
daughter in fee, Sc all other his real Sc personal 
estate he devised to his wife, her exors. Sc adminis- 
trators : — Held : the freehold land which the 
husband held under the settlement, passed under 
the particular devise in the will to the wife for life, 
Sc after her death to his daughter in fee, although 
the wife would have taken the same estate in those 
lands under the settlement. — Doe d. Netiiercote 
v. Bartle (1822), 5 B. Sc Aid. 492 ; 1 Dow. Sc Ry. 
Iv. B. 81 ; 106 E. R. 1271. 

Annotations: — Consd. Saumerez v. Saumerez (1839), 4 

My. & Cr. 331. Refd. King v. Turner (1829), 2 Sim. 545 ; 

Doe d. Clarke v. Ludlam (1831), 7 Bing. 275 ; Doe d. 

Edmunds v. Llewellin (1835), 5 L. J. Rx. 84. Mentd. 

Johnson v. Clark, [1908] 1 Ch. 303 ; ltickard r. Graham 

(1910), 102 L. T. 482. 

202. Gpodwill of partnership.] — The legatee of 
the share of the mere goodwill of a deceased partner 
cannot support a bill against the surviving partner 
to obtain the benefit of his legacy, even after assent 
by the ex or. 

A. Sc B. carried on business in partnership on 
premises belonging to the firm. A. died, having 
bequeathed his goodwill, not including the book 
debts or stock-in-trade, to pltf. The exors. 
assented to the bequest, but had assigned testator's 
interest in the trade premises to the surviving 
partner. To a bill by pltf. against the surviving 
partner to realise his share of the goodwill, a 
general demurrer was allowed. — Robertson v. 
Quiddington (1860), 28 Beav. 529 ; 54 E. R. 469. 

Annotation: — Mentd. Rc Daird & Matthews, [1899] 1 Ch. 

378. 

203. Dead body.] — Testator directed W. to bum 


t. Shares.] — Testator, who in his 
lifetime was a member of a partner- 
ship firm & a shareholder in a co., 
died, & by his will bequeathed the 
shares to his brother. In an aotion 


by the legatee against the exors. of 
the will Sc the surviving partner for 
the sharos : — Held : the shares which 
were standing in the name of deceased 
belonged to him absolutely subject 
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Sect. 2 . — What property may he devised: Sub-sect. 

18. Sect. 3 : Suh-secis. 1 & 2, A . & B, (a).] 

his body, A directed his exors. to repay W. the 
expense of so doing. The body was buried in 
unconsecrated ground with the assent of the 
exors. Afterwards W. representing to the Under 
Secretary of State that she intended to bury it 
in consecrated ground, obtained his licence 
to remove it. She caused it to be burnt in Italy, 
A then brought an action against the exors. 
for the expenses. The action was dismissed: — 
Held: (1) there is no property in a dead body, 
but the exors. have a right to the possession 
of the body, A their duty is to bury it ; (2) a 
direction by will as to the disposition of testator’s 
bodv cannot be enforced. — Williams v. Williams 
(1882), 20 Oh. D. 059; 51 L. .T. Oh. 385; 40 
L. T. 275 ; 40 J. P. 720 ; 30 W. R. 438 ; 15 Cox, 
O. C. 39. 

Annotations : — As to (I) A (2) Consd. Be Dixon, (1892] 1*. 
380. Generally , Mentd. R. v. Price (1881), 12 Q. B. D. 
247. 

204. Property subject to restraint on anticipa- 
tion.] — Testator having a general power of appoint- 
ment over a settled fund, after making appoint- 
ments in respect of specific parts thereof, appointed 
that all the residue tlmreof should “ go A be held 
upon the following trusts, namely, as to one-fourth 
share thereof, upon trust for my daughter X. 
absolutely for her sole A separate use, inde- 
pendently of marital control, A without power of 
anticipation during any covertime ” :—Held : the 
one-fourth share of residue could not be paid to X., 
but must be retained by the trustees of the 
settlement during her coverture, A the income 
only must be paid to her as it accrued due. 

Semble , X. could dispose of the property by will, 
but not by deed.— Be Grey’s Settle men ts , 
Aoason r. Greenwood (1887), 34 Oh. 1). 712 ; 
50 L. J. Ch. 511 ; 50 L. T. 350 ; 35 W. H. 500, 
C. A. 

Annotations Refd. Ilf Tippett’s & Newbould’s Contract 
(1888), 37 Ch. D. 444 ; He Wood, Wood v. Hooper (1889), 
01 L. T. 197 ; He Holmes, Hollows v. Holmes (1892), 67 
L. T. 335; Be Fearon, Hotehkin v. Mayor (1896), 45 
W. K. 232 ; He MUlward, Stoedman v. Hobday (1902), 
87 L. T. 4 76. Mentd. tie Wheeler’s Settlmt. Trusts, 
Briggs v. Byan, f 1 899 J 2 Ch. 717. 

.] — -See , also. Husband be Wife, Yol. 

XXVII., p. 118, Nos. 915-950. 

205. Surplus assets of bankrupt.] -Although a 
bkpt. cannot interfere with the administration 
of his estate by his trustee, lie nevertheless has a 
right during the pendency of the bkpey. to the 
surplus assets, A can dispose of them by deed or 
will, even before they are ascertained. A charges 
validly created by the bkpt. upon such surplus 
assets will be good as against his trustee in a sub- 
sequent bkpey. which occurs before lie has obtained 
his discharge under his first bkpey. — Bmp v 
PillLPOTT, [1900] 1 Ch. 822 ; 09 L. J. Ch. 487 ; 82 
U. T. 110 ; 10 T. L. R. 173 ; 11 Sol. Jo. 210 ; 7 
Mans. 251. 


Annotations : — Mentd. London A County Contracts 
Tallack (1903), 51 W. K. 408 : Preston's Tnistee r Coul 
(1906), 75 L. J. Ch. 757 ; Re Connolly, Wood v. Connol! 
(No. 2) (1912), 106 L. T. 738. 


Custody of ward.]— >SW\ qcnerally, Infants, Yol 
XXVITT., p. 282, Nos. 1330-1342. 

Right of set-off— Against lessor— Will by lessee. ! 

— Sec Landlord A Tenant, VoI. XXXI., n. 315 J 
No. 3853. 


Sect. 3. WHAT INTERESTS MAY BE CREATED. 


Sub-sect. 1. — In General. 

206. All Interests recognised by law.] — The 

words in the Act of Parliament, that “ he may 
dispose at his will & pleasure,” are not to bo 
construed so largely as hath been said ; but he 
may dispose at his will A pleasure, so as it be 
according to the rules of law, otherwise it is a 
vain will (Anderson, C.J.).— Soulle v. Gerrard 
(1596), as reported in Cro. Eli/,. 525 ; 78 E. R. 773. 

A nnotations : — Refd. Leefo v. Saltingston (1674), Froein. 
K. B. 170 ; Jloo d. Fulham v. Wickett (1741), Willes, 303 ; 
Framlingham v. Brand (1740), 3 Aik. 390 ; Morrall v. 
Sutton (1845), 1 Ph. 533. Mentd. Holllard v. Jennings 
(1099), 1 Ld. Raym. 505 ; Scattergood v. Edge (1099), 12 
Mod. Rep. 278 ; Brice v. Smith (1737), Willea, 1 ; Good- 
right d. Goodridgo v. Goodridgo (1742), Willes, 309 ; 
Bagshaw r. Spencer (1743), 2 At k. 570 ; Walsh v. Peterson 
(1 74 4), 3 Atk. 193 ; Denn d. Wilkins v. Kemeys (1808), 9 
East, 300; Right v. Day (1812), 10 East, 07 ; Doe d. 
Jones v. Owens (1830), 1 B. A Ad. 318; Mortimer v. 
Hartley (1849), 3 De G. & Sm. 310; Grey v. Pearson 
(1857), 0 H. L. Cas. 01. 

207. .] — The general rule is a clear A a just 

one, that the intention of the testator is to be 
collected from the whole will, A such a construction 
made as will effectuate that intention, provided 
that intention does not contradict, or clash with, 
any legal principles or positive rules of law (Wil- 
mot, (’.J.). — Roe d. Dodson r. Grew (1707), 
Wilrn. 272 ; 2 Wils. 322 ; 97 E. R. 100. 


Annotations Consd. Marshall v. Bousfield (1817), 2 Madd. 
166. Refd. Doe d. Candler r. Smith (1798), 7 Term Rep. 
531 ; Doti d. Cock r. Cooper (1801), 1 East, 229 ; Good- 
title d. Sweet v. Herring (1801), 1 East, 264 ; Mnrthwaite 
r. Jenkinson (1823), 3 Dow. A Ry. K. B. 761 ; Losh v. 
Townley (1834), Coop. temp. Brough. 372 ; Lees r. 
Mosley (1835), 1 Y. A 0. Ex. 589 ; Foster r. Hayes (1855), 

1 E. A B. 717 ; Parker r. Clarke (1855), 0 l)e G. M. A G. 
101: Pelham -Clinton v. Newcastle, 11902] 1 Ch. 34. 
Mentd. Denn d. Webb r. Puokey (1793), 5 Term Rep. 
299 ; Doe d. Davy v. Burn sail (1794), 6 Term Rep. 30 ; 
Doe d. Bean r. Halley (1798), 8 Term Rep. 5 : Alpass v. 
Watkins (1800), 8 Term ltcp. 510 ; Seale v. Barter (1801 ), 

2 Bos. A 1’. 485 ; Frank v. Stovln (1803), 3 East, 548 ; 
Roe d. Clemott v. Briggs (1812), 16 East, 406 ; Key v. 
Key (1853), 4 De O. M. A G. 73 ; Woodhou.se v. Herrick 
(1855), 1 K. A J. 352. 


208. .] -One of the judges, in giving his 

opinion, says that, there is no capricious disposition 
by which, according to the law of England, a 
man may not leave his property. I believe that 
is rather too broadly laid down. It has already 
been shown in the argument that no man can 
attach any condition to his property, which is 
against, the public good. For instance, the case 
put in the old books of a man making a condition 
that his devisee shall not cultivat'd his arable 
land. That is void, because it. is against the 
prosperity of the country, A for no other reason. 
But there are many other dispositions that a 
man may not make of his property ; A I will give 
a few instances. A man cannot alter the usual 


line of descent by a creat ion of his own. A man 
cannot give an estate in fee simple to a person A 
His heirs on the part of his mother. Why ? 
Because the law has already said how a fee simple 
estate shall descend. This is a case in which he 
cannot alter it ; in which the law does not allow 
a capricious disposition of property. A man 
cannot by law give an estate to a private charity ; 
the law would not execute, it is so vague. In 
Townley v. Bcdwcll (1801), 0 Yes. 194, Lord 
Eldon "decided against the validity of a gift for 
maintaining a botanic garden, upon the ground 
that it was stated to be intended for the public 


to his partnership obligations to his 
partner A to the claims of his creditors, 
& when the partnership obligations 
were satisfied & the claims of the 
creditors discharged, the shares be- 
came available for the bequest in 
favour of pJtf. — Monroe v. McNeil 


(1904), 8 Nfid. L. R. App. 12.-NFLD. 

a. Vested interest in share of resi- 
due.] Testator appointed a legacy 
of £150 & a portion of the residue to 
bo paid to J. C. or his heirs six months 
after his deceaso, & when the same 
was freed from a liferent : — Held : the 


special legacy A share of the residue 
vested in J. O. by his survivance of 
testator, A were transmissible by him 
by will, though ho predeceased the 
lifereutor. — Cochrane v. Cochranf/h 
Executors (1854), 1 7 Dunl. (Ct. of 
Seas.) 103 ; 27 8c. Jur. 25. — SCOT. 
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benefit. Ho thought that was too large, & not 
within the Statute of Charitable Uses. A man 
cannot give his property generally to objects of 
liberality or to objects of benevolence, & 1 might 
multiply instances. There are many instances 
in which the rule admits of exception, for a man 
cannot indulge in every fanciful disposition of his 
property. The law of England, however, does this 
which no other law in the world accomplishes, & 
I hope your Lordships will, in another capacity, 
take care not to break wantonly & without con- 
sideration into that law. The law of England 
enables you at onco to put your estate in settlement 
for the purpose of providing for those who are to 
come after you, A, at the same time, it gives all 
the rational power of disposition which any man 
could wish to have vested in him, & which, 
I believe, no other law in the world accomplishes 
in so perfect a manner or so well as the law of 
England (Lord St. Leonards). — Egerton v. 
Brownlow (Earl) (1853), 4 H. L. Cas. 1 ; 8 State 
Tr. N. S. 193 ; L. J. Oh. 348 ; 21 L. T. O. S. 
300 ; 18 Jur. 71 ; 10 E. R. 359, II. L. 

Annotations : — Refd. Clavering v. Ellison (1859), 7 H. L. Cas. 
707 ; Rc HarriNon’s Estate (1870), 5 Cb. App. 408 ; 
Saekville West v . IIolinoRdalo (1870), L. It. 4 II. L. 543 ; 
Thompson t\ Fisher (1870), L. It. 10 Eq. 207 ; Rc Exmouth, 
Exmouth v. Praod (1883), 23 Ch. D. 158 ; Jeffreys v. 
Jeffreys (1901), 84 L. T. 417 ; Re Wallace, Champion v. 
Wallace, [1920] 2 Ch. 274. Mentd. Kerkin v. Kerkin 
(1851), 3 E. & 11. 399 ; Dean v. Griffiths (1855), 1 Jur. N. S. 
1045 ; Hilton v. Eckersley (1855), 0 E. & B. 47 ; Kiall- 
mark v. Kiallrnark (1850), 26 L. J. Ch. 1 ; Scott v. Avery 
(1850), 5 H. L. Cas. 811 ; II. v. W. (1857), 3 K. & J. 382 ; 
.Shrewsbury v. Scott (1859), G C. 11. N. S. 1 ; Wright v. 
Wilkin (1860), 2 li. & S. 232 ; Tatham v. Vernon (1861), 
29 Beav. 604 ; Gosling v. Gosling (1863), 32 Beav. 58 ; 
Christie v. Gosling (1866), L. It. I II. L. 279 ; Elliott v. 
Richardson (1870), L. It. 5 C. I*. 711 ; Lound v. Grimwado 
(1883), 39 Ch. 1). 605 ; Davies v. Davies (1887), 36 Ch. 1). 
359 ; Wimlhill L. B. of Health r. Vint (1890), 45 Ch. I). 
351 ; Maxim Nordenfelt Guns & Ammunition Co. v. 
Nordcnfelt, 11893] 1 Ch. 630 ; Savill i\ Langman (1898), 
751 L. T. II ; Jie Keleoy, Tyson v. Keleey, [1 895)] 2 Ch. 
530; Marlborough v. Marlborough (15)00), 83 L. T. 578 ; 
Re Greenwood, Goodliart v. Woodhead, [1902] 2 Ch. 198 ; 
Janson r. Driefontein Consolidated Mines, [1902] A. C. 
484 ; Rc Hope Johnstone, Hope Johnstone c. Hope 
Johnstone, |190i] 1 Ch. 470 ; iTincc v. Haworth, 

[1905] 2 K. B. 708; Wilson v. Cornley, [1908] 1 K. B. 
729 ; R. r. L. G. Board, Ex p. Arlidge, [1913] 1 K. B. 

4 03 ; Continental Tyre <St Rubber Co. (Great Britain) v. 
Daimler Co.. Sana* v. Thomas Tilling, [1915] 1 K. B. 893 ; 
Monteliore v. Monday Motor Components Co., [15)181 2 
K. B. 211 ; Rodriguez v. Speyer, [19191 A. C. 59 ; Ivemp 
v. Glasgow City Corpn., [1920] A. C. 830; James v. 
British General Iiisce., [1927] 2 lv. B. 311. 

209. Interests which cannot be created Inter 
vivos.] — -Manning’s Case, No. 220, post. 

Charitable trusts.] — Srr (-rarities, Vol. VIIT., 
pp. 288-330, Nos. 01 1 -1213. 

Easements.] --Nor Easements, Vol. XIX., pp 
51, 52, Nos. 200, 285-202. 

Rentcharges & annuities.] -See tcharges, 
Vol. XXXIX., pp. 100, 110, 124-130, Nos. 11-10, 
21-23, 1 78-220. 

Settlements .]— See Settlements, Vol. XL., pp. 
450-150, Nos. 4 -02. 

Application of rule against perpetuities .] — See 

Perpetuities, Vol. XXXVI I., pp. 55 ct seq. 


Sub-sect. 2. — Successive and Future 

Interests. 

A. In Realty. 

See Settlements, Vol. XL., pp. 450-450, 
Nos. 4-02, &, generally , Real Property, Vol. 
XXXVIII., pp. 005 et seq . 

B. In Personally . 

(a) In General . 

210. Whether limitation valid.] — Case of the 

Grail (1450), Y. B. 37 Hen. 0, fo. 30, pi. 11. 

Annotation : — Reid. Welcden v. Elkington (1576), 3 Dyer, 
358 b. 

J. VOL. XLIV. 


^ 211. — J . devises £500 to his daughter, & 

if she die before thirty years of age unmarried, 
then to be divided between three ; she does 
receive the money, & dies before that time. 
Resolved that the money should be divided, & her 
exor. chargeable, as possessed in trust for the 
devisees in remainder. — A non. (1600), Freern. Ch. 
137, pi. 172 ; 22 E. R. 1112. 

212. .]— Anon. (1541), Bro. N. C., pi. 209. 

213. Anon. (1542), Bro. N. C., pi. 334. 

214. .]— Anon. (1548), Bro. N. C., pi. 388. 

215. .] — A termor devised his entire term, 

provided that if the devisee died within the term 
it should go to S. The devisee aliened the whole 
term, & then died before it expired. S. is without 
remedy. — A non. (1552), 1 Dyer, 74 a, pi. 18; 
73 E. R. 158. 

Annotation : — Reid. Seaman v. Warman (1675), Frcom. K. B. 
306. 

216. .] — Devise of a term to A. when of age, 

& in the mean time the occupation & profits to the 
extrix ; Qu. : if she aliene the term what remedy 
A. has. — A non. (1573), 3 Dyer, 328 b, pi. 11; 
73 E. R. 743. 

Annotation : — Refd. noward v. Norfolk (1681), 3 Cas. In Ch. 
14. 

217. *.] — A termor devises the occupation of 

his land to his wife for as many of the years as she 
shall live ; & after her death the remainder 

of the years unexpired to his son ; & makes her sole 
extrix., & dies. The widow enters & agrees to 
the legacy, there being assets besides, sufficient 
to pay his debts. She cannot afterwards dispose 
of the term absolutely against the son as extrix., 
nor as devisee since she can only have the whole 
upon a contingency, namely, if she should live so 
long. — W elcden v. Elkington (1570), 3 Dyer, 
358 b ; 2 Plowd. 516 ; 73 E. R. 801. 

Annotations Reid. Anon. (1587), 3 Leon. 195; Jennings 
& Gower’s Case (1589), 1 Leon. 229 ; Butler v. Baker 
(1591), 3 Co. Rep. 25 a ; Corbet’s Case (1599), 2 And. 134 ; 
Coimden v. Clerke (1612), Hob. 29 ; Roberts r. Roberts 
(1613). 2 Bulst. 123 ; Gough r. Howardo (1615), 3 Bulst. 
121 ; .Sheriff v. Wroth am (1618), Oro. Jar*. 509 ; Hastings 
v. Douglas (1634), Cro. Car. 343 ; Petty v. Goddard 
(1662), O. Bridg. 35; Jommot v. Oooly (1665), 1 Lev. 
170 ; Chalfont v. Okes (1674), 1 Cas. in Ch. 239 : Howard 
v. Norfolk (1681), 3 Cas. in Ch. 14 ; Scattergood v. Edge 
(1699), 12 Mod. Rep. 278 ; Kingslader a. Courtney (1700), 
2 Freem. Ch. 238 ; Marks r. Murks (1718), 1 Stra. 129 ; 
Foley v. Burnell (1785), Rom. 1 ; Neale v. Mackenz.ie 
(1836), 1 M. & W. 747 ; Frank v. Frank (1837), 3 My. & 
Cr. 171. Mentd. R. v. Hanger (1615), 3 Bulst. 1. 

218. .] — Lessee for years devises his term 

to his son, & further says, that his will is, that his 
wife shall have the occupation & profits of the lease 
during the minority of his son, to the intent that 
with the profits she may educate his children, & 
see his last- will performed, & he makes her his 
extrix., & dies ; afterwards she proves the will, A 
sells the term to a creditor of her husband’s before 
all the debts are paid, having other goods in her 
hands sufficient to pay the debts and funeral 
expenses : she educates the issues after her hus- 
band’s death until her own death ; the son comes 
to his full age, & enters into the premises, & his 
entry adjudged lawful. — Paramour r. Yard ley 
(1579), 2 Plowd. 539 ; 75 E. R. 794. 

Annotations: — Reid. Manning’s Caso (1609), 8 Co. Rep. 
94 b ; Blamford t>. Blamford (1615), 3 Bulst. 98 ; Howard 
v. Norfolk (1681), 3 Cas. in Ch. 14 ; Young r. Holmes 
(1717), 1 Stra. 70 ; Ulrich v. Litchfield (1742), 2 Atk. 372 ; 
Sherratt v. Bentley (1834), 2 My. & K. 149. Mentd. 
Cheny & Smith’s Case (1590), 1 Leon. 215 ; Bredon’s 
Caso (1597), 1 Co. Rep. 76 a; Roberts r. Roberts (1613), 
2 Bulst. 123; Thurman v. Cooper (1618), Poph. 138; 
Hitchins v. Basset (1688), 1 Show. 537 ; Fisher v. Wigg 
(1700), 1 Ld. Raym. 622; Idle v. Cooke (1705), 2 Ld. 
Raym. 1144 ; Darbison d. Long v. Beaumont (1713), 
Fortes Rep. 18 ; Doe d. Sayo & Sele v. Guy (1802), 3 
East, 120 ; Doe d. Hayes v. Sturges (181H), 7 Taunt. 217 ; 
Nowlands v. Palmer (1849), 13 L. T. O. S. 116. 


O 
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Sect . 3. — What interests may be created: Sub-sect, 
2, B. (a) & (ft).] 

219 , .] — (l) The devise of a term of years 

to A. for life, with remainder over, is good. 

(2) Qu. : If a tenant at sufferance can take 
under a devise “ to such person as shall remain in 
such a house at the time of my decease ? ” — 
Mallet v, Sackford (1607), Cro. Jac. 198 ; 79 
E. R. 173. 

220. .] — One being possessed of a farm, etc., 

for the term of fifty years, devised his lease of the 
farm, etc., A all the years therein to come to B. 
after the death of M. testator’s wife, etc. ; A in the 
meantime his will A meaning was, that his wife 
should have the use & occupation of the farm, etc., 
during her natural life, etc. : — Held : (1) B. should 
have the term by way of executory devise, A not 
by way of remainder ; (2) the devise being of a 
chattel, might vest A revest at the pleasure of the 
devisor ; (3) there was no difference between a 
devise of land, or a lease, or farm for life, remainder 
over, A a devise of the use or occupation, or profits 
of the land in the same manner. (4) After exor. 
had assented to the first devise, the fii*st devisee 
could not bar the executory devise. (5) A man 
might create an interest by his will, which he could 
not create during his life by grant or conveyance 
at common law. — M anning’s Case (1609), 8 
Co. Rep. 94 b ; 77 E. R. 618. 

Annotations: — As to (1) Consd. Alford’s Case (1662), O. 
Bridgr. 684. Refd. Woodcock v. Woodcock (1600), Cro. 
Eliz. 795 ; Lam pet ’s Case (1612). 10 Co. Rep. 46 b; 
Bills v. Brown (i6‘21), Palm. 131 ; Seaman r. Warinan 
(1675), Freem. K. B. 306: noward v. Norfolk (1682), 3 
(’as. in Ch. 40 ; Johns r. Pink, [1900] 1 Oh. 296. As to 
(2) Consd. Gower r. Grosvenor (1740), Barn. Ch. 64. Refd. 
Ayres r, Falkland (1697), 1 Ld. Baym. 325. As to (3) 
Refd. Goring: r. Biekerstaffe (1663). 2 Freem. Ch. 163. 
As to (5) Refd. Jermnn t*. Orchard (1694), 8kiu. 528 ; 
Haigh v. Jotfpar (1847), 16 M. Sc W. 525. Generally, 
Refd. Price r, Almory (1612), Moo. K. B. 831 ; Roberts 
v. Roberts (1613), 2 Bulst. 123; Blamford v. Blamford 
(1615), 3 Bulst. 98 ; Havcrtdll v. Hare (1618), (.to. Jac. 
510 ; Child r. Baylic (1623), Cro. Jac. 459 ; Bate v. 
Amherst (1663), T. Raym. 82 ; Bnrgts r. Burgria (1674), 
1 Mod. Rep. 114 ; Warinan v. Seaman (1677), Cas. tnnp. 
Finch. 279 ; Smith v. Clever (1688), 2 Vern. 59 ; Seatter- 
Kood r. Edge (1699), 12 Mod. Rep. 278 ; Young: v. Ilolmoa 
(1717), 1 Stra. 70 ; Bcauclerk r. Dormer (1742), 2 Atk. 
308 ; Bapshaw r. Spencer (1718), 1 Vcs. Sen. 142 ; Good- 
title d. Hayward r. Whitby (1757), 1 Burr. 228. Mentd. 
.Temmot r, Coolv (1665), i Lev. 170; Cooper v. Chitty 
(1756), 1 Burr. 228. 

221. .] — Where one possessed of land for 

years devises the use or profits of the land, or the 
land itself, or the term, to one for life, the residue 
to another, such executory devise is good. — 
IjAMPEt’s Case (1012), 10 Co. Rep. 40 b ; 77 E. R. 
994 ; suIj vom. Lampit v. Starkey, 2 Brownl. 172. 

Annotations Consd. Kimpland v. Courtney (1701), Freem. 
Ch. 250. Refd. Shefleild V. Batcliffe (1615), Hob. 334 ; 
Sheriff v. Wrotham (1618), Cro. Jac. 509 : Pells r. Brown 
(1620), Cro. Jae. 590 ; Child v. Baylio (1622), Cro. Jac. 
459 ; Poole r. llaskey (1663), O. Bridg. 364 ; Cookes r. 
Bellamy (1664), 1 Ski. 187 ; Burjris v. Burgis (1674), 1 
Mod. Rop. 114 ; Seaman v. Warman (1675), Freem. K. B. 
306 ; Gower v. Grosvenor (174 0), Bam. Ch. 54 ; Beau- 
clerk v. Dormer (1742), 2 Atk. 308; Doe d. Hayes r. 
Sturges (1816), 2 Marsh. 505 ; Johns r. Pink, [1900] 1 Ch. 
296 : lie Francis, Francis v. Francis, [1905J 2 Ch. 295 ; 
lie Nash, Cook v. Frederick, [1910) 1 Ch. 1. Mentd. 
Bartholomew v. Belfield (1613), Cro. Jac. 332 ; Marsh v. 
Newman (1625), Poph. 163; Kent v. Steward & Scott 
(1634), Cro. Car. 358 ; Baker v. Willis (1637), Cro. Car. 
476 ; Blanket Holmes (1661), 1 Keb. 119; Goring t\ 
Biekerstaffe (1663), Freem. Ch. 163; Jemmot r, Cooly 
(1668), 2 Keb. 270 ; Cage v. Acton (1700), 1 Ld. Rayni. 
515 ; Marks v. Marks (1718), 10 Mod. Rep. 419 ; Wilson 
v. Hirst (1833), 4 B. & Ad. 760 ; Doe d. Shaw v. Steward 
(1834), 1 Ad. & El. 300 ; Wood v. Lambirth (1841), 1 Pb. 

8 ; Fitzgerald r. Fitzgerald (1808), 37 L. J. P. C. 44 ; 
lie Bellamy, Elder v, Pearson (1883), 25 Ch. D. 620 ; 
Tie Ashforth, Sibley v. Ashforth, [1905] 1 Ch. 535. 

222. .]— Came v. Hoe (1628), 1 Rep. Ch. 

27 ; 21 E. R. 497. 

223. .] — Trust- of a term limited t-o one for 

life A after to his eldest issue male, is a good 


remainder A the feoffment of tenant for life shall 
not destroy it. — Cotton v. Heath (1638), Poll. 
26 ; 1 Eq. Cas. Abr. 191, pi. 2; 86 E. R. 600. 

Annotations : — Confd. Alford's Case (1662), O. Bridg. 584. 
Apld. Howard v. Norfolk (1682), 3 Cas. In Ch. 40. Retd. 
Scatt-ergood v. Edge (1099), 12 Mod. Rep. 278 ; Gore v. 
Gore (1733), Kel. W. 254. 

224. .] — Vaciiel v. Vachel (1669), 1 Cas. 

in Ch. 129 ; 22 E. R. 727 ; sub nom. Vachell v. 
Leman, 1 Eq. Cas. Abr. 361, pi. 7. 

Annotation : — Consd. Gower v. Grosvenor & Piggot (1740), 
9 Mod. Hep. 250. 

226. .] — Devise of a personal estate to one 

for life, & after the death of the devisee to another, 
good. — Catchmay v. Nicholas (1673), Cas. temp. 
Finch, 116 ; 23 E. R. 63. 

226. .] — Broadhurst v. Richardson 

(1680), 2 Vent. 349 ; 86 E. R. 479 ; sub nom. 
Brodhust v, Richardson, 2 Rep. Ch. 153. 

Annotation : — Refd. Twedell v. Twedell (1786), Bom. 159. 

227. Effect of direction to give security.] — 

A. by will gives the surplus of his personal estate to 
his daughter, whom he makes extrix., A willed, 
that if she died without issue it should go over to 

B. , A that she should give security that if she died 
without issue it should go over accordingly. The 
devise over is void ; but whether the directing a 
bond to be given, etc., does not alter the case. — 
Peering v, Hanbury (1687), 1 Vern. 478 ; 23 
E. R, 603. 

228. Interest only devised to tenant for 

life.] — Interest of money is devised to A. for life, 
A if he died wthout issue, then the principal to 
go over to another. The remainder over is good. — 
Smith v. Clever (1688), 2 Vern. 59 ; 23 E. R. 647. 
Annotation .-—Refd. Tothill v, Pitt. (1766). 1 Madd. 488. 

229. Right of remainderman to inventory.] 

— Shirley r. Ferrers (1690), 1 P. Wms. 6. n. ; 
24 E. R. 271 . 

230. - — — .] — Devise of a personal thing to one 
for life, remainder to another, the remainder is 
good, it being the same as if the use of a thing was 
devised to one for life, the remainder over. — 
Clarges v. Albemarle (1691), 2 Vern. 245 ; 23 
E. R. 758 ; sub vom. CHARGE’S Case, Nels. 174. 

Annotation : — Mentd. Probert r. Morgan Sc Clifford (1739), 
1 Atk. 44 0. 

231. .] — A. devises household goods to his 

wife for life & afterwards to his son. The ct. 
allowed this a good devise over A to be the same 
as if the devise had been only of the use of the 
goods to the wife for life. — Hyde v, Parrat (1696), 

1 P. Wms. 1 ; 24 E. R. 269 ; sub nom. Hide r. 
Parrat, 2 Vern. 331. 

Annotation : — Refd. Foley v. Burnell (1785), Bom. 1. 

232. .] — Devise of chattels for life, with 

remainder over, good ; but if of small value, A 
the case require it, it may be otherwise.™ Cooper 
r. Williams (1697), Free. Ch. 71 ; 24 E. R. 35. 

233. .] — A term for years may be devised 

to several successively for their respective lives.™- 
Ayres v. Falkland (1697), 1 Ld. Raym. 325 ; 91 
PL R. 1112; sub vom. Eyres v, Faulkland, 1 
Salk. 231 ; sub vom. Anon., FTeem. K. B. 272. 

234. .] — One devises his personal estate to 

his son, A if his son die within age A without 
issue, then the personal estate to go to testator’s 
brother ; the son shall have the produce of the 
personal estate, A only the capital in case of the 
infant’s death, etc., shall go to the brother. 

Anciently the notions were that a personal 
thing given to one for life, or even for a clay, was 
a gift for ever, A would not bear a limitation over ; 
but the construction has since been that such 
devise passes only the use A profits A not the thing 
itself, A so it is made good that way. But in this 
ease even the use A profits are denied to pass 
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notwithstanding what has been urged by the other 
side ; & it is the stronger because the word 

(produce) is left out in the limitation over, which 
shows a variation of the intention ; & to make 
the rents & profits of an estate to go over, there 
ought to be very express words (Lord Hard- 
wicke, C.)* — Tissen v. Tissen (1718), 1 I\ Wms. 
500 ; 24 E. R. 490, L. 0. 

235. Devise over of estate remaining on 

death of life tenant.] — One devises that such part 
of his personal estate as his wife should leave of her 
subsistence shall go to his sister ; devise over good. 
— Upwell v. Halsey (1720), 1 P. Wms. 651 ; 
10 Mod. Rep. 441 ; 24 E. R. 554. 

sir) notation : — Dbtd. Malta ». ICcighloy (1795), 2 Vos. 52G. 

236. — — .]— Newland v. Shephard (1723), 2 
P. Wms. 194 ; 9 Mod. Rep. 57 ; 2 Fq. < 'as. Abr. 
329, pi. 4 ; 24 E. R. 696, L. C. 

Annotations : — Cons d. Fonnereau v. Fonnereau (1745), 3 
Atk. 310 ; Davie v. Davis (1831), 1 Ruse. 8z M. 015 ; Smith 
v. Smith (1801), 11 C. B. N. S. 121 ; Wilke v. Williams 
(1801), 2 John. & H. 125 ; lie lledlcys Trusts (1877), 25 
W. It. 529. Refd. Fawkner r. Watts (1741), 1 Atk. 400 ; 
Parsons v. Parsons (1744), 9 Mod. Rep. 404 ; Peat v. 
Powell (1700), Amh. 387 ; MoJesworth v. Molesworth 
(1784), 1 Cox, Eq. Cas. 75 o; Cropton e. Davies (1809), 
L. R. 4 C. P. 159; Cuthbert v. Robinson (1882), 51 
L. J, Oh. 238. 


237. 


■.] — Fonnereau v. Fonnereau (1745), 


3 Atk. 315 ; 26 F. R. 983, F. C. 

Annotations : — Refd. Sheffield v. Orrery (1 745), 3 Atk. 282 ; 
Doo d. Leach r. Mieklem (1805), 0 East, 480 ; Dailey v. 
Martin (1853), L C. L. R. 729; Smith r. Smith (1801), 
11 C. B. N. S. 121 ; Wilks v. Williams (1 801 ), 2 John. & H. 
125. Mentd. Avolyn r. W T ard (1750), 1 Ves. Sen. 420; 
Davis v. Davis (1831), 1 L. J. Oh. 155 ; Warren v. Rudall, 
Hall r. Warren (1858), 4 K. A J. 003 ; Oropton r. Davies 
(1809), I;. R. 4 O. I*. 159. 

238. .] — Testator bequeathed certain 

specified goods & all ot her his personal estate to 
his wife, A: after devising his real estate to his 
wife for life, with divers limitations over, he 
bequeathed the residue of his personal estate in 
trust for his children or their issue, A in default 
for his brothers & sisters A their issue as therein 
mentioned :—Hehi : having regard also to the 
general scope of the will, the wife took only a life 
interest in the personal estate. 

You must read it (the will] all first. A gather the 
meaning from the whole A you have no right to 
take one clause alone A treat it as if it were a 
substantive A independent- instrument to he con- 
fined by some clause coming afterwards (.1 ess el, 
M.R.). — Re Rausiiaw’s Trusts (1877), 46 L. .). Oh. 
567 ; 30 L. T. 749 ; 25 W. R. 659, O. A. 


A nnotatiun : — Consd. In the (roods of Lupton, 11905 J 1’. 321. 

239. Right of remainderman to compensa- 

tion for loss.] — Testatrix specifically bequeathed 
her jewellery A lace to her daughter, with 
remainder in the event, which happened, of her 
daughter dying childless to testatrix’s son, 
appointed them her exor. & extrix. On testatrix’s 
death in 1895, the daughter took possession of the 
jewellery & lace. She died in 1913, when some of 
the articles were found to have been broken up 
by her & others were missing. The son made a 
claim for compensation out of the daughter’s 
estate, which her exor. resisted on the ground 
that the claim was based on tort & merely personal : 
— Held ; as possessor of the articles t he daughter 
was in the position of trustee or bailee for the 
remainderman, & he was therefore entitled to 
recover by way of compensation out of her estate 
the amount necessary to restore or replace the 
articles. — Re Swan, Witham v. Swan, [1915] 1 Oh. 
829; 84 L. J. Ch. 590 ; 113L.T.42; 31 T. L. R. 266. 

Settlements of personalty.] — See Settlements, 
Vol. XL., pp. 794-796, Nos. 3236-3250. 

Creation of estate tail.] — See Law of Property 
Act, 1925 (c. 20), s. 130. 


(b) Chattels quae usu consumuntur. 

240. Whether passing under gift of life Interest.] 

— Under a bequest of the use of a house with all 
the furniture & stock of carriages & horses & other 
live & dead stock for life plate passed ; wine & 
books did not. 

It is to be observed that this is not an absolute 
gift of these articles but a limited interest, viz. 
for life ; consequently it is naturally to be sup- 
posed not to include any articles which are con- 
sumed by their very use ; at least words are not 
to be extended to such articles, unless they clearly 
embrace them (Lord Alvanley, M.R.). — Porter 
v. Tournay (1797), 3 Ves. 311 ; 30 E. R. 1027. 

Annotations : — Consd. Randall v. Russell (1817), 3 Mer. 

190. Distd. Ilutchinson v. Smith (1863), 1 New Rep. 513. 

241. .] — Devise of the house in Camden 

place, & “ all therein,” to M. for life ; “ at her death 
I give & bequeath the house, etc., to my nephew T. 
& his heirs.” After the death of M., T. is entitled 
to all the chattels which were in the house at 
testatrix’s deat h, except the consumable articles. — 
TwrNiNG v. Powell (1845), 2 Coll. 262 ; 5 L. T. 
O. 8. 474 ; 63 E. R. 726. 

242. Whether gift for life carries absolute Interest 
— General rule.] — -(1 ) Testator gives “ all his stock 
of cattle, horses <fc carriages,” to his wife abso- 
lutely ; & gives his farm “ & stock & crop thereon,” 
to his wife during widowhood : — Held : the live 
stock upon the farm given to the wife during 
widowhood, passed to her absolutely under the 
former clause. 

(2) When the use & the property can have no 
separate existence, the old rule must prevail, 
viz. that a gift for life carries the absolute interest. 
— Randall v. Russell (1817), 3 Mer. 190; 36 
E. R. 73. 

A n notations : — A s to ( 1 ) Apld. Cockayne v. Harrison (1872), 

L. R. 13 Eq. 432. Generally, Mentd. Glddings v. Glddinga 

(1827), 3 Russ. 241 ; Trumper v. Trumper (1872), L. R. 

J 4 Eq. 295 ; Longton v. Wilsby (1897), 7G L. T. 770 : 

Bcvan v. Webb, [1905] 1 Ch. (>20 ; Griffith v. Owen, [1907] 

1 Ch. 195 ; Lloyd-Jones r. Clark-Lloyd, [1919] 1 Ch. 424. 

243. .] — (1) Testator, after devising 

a real estate to his natural son T. A., bequeathed 
as follows : — •“ I give <fc bequeath unto my sister 
E., to be paid out of the rents & profits of the afore- 
said lands, the sum of £250 per annum , & to live 
free from rent in the house I now occupy in H., 
witli the land & buildings I now occupy, containing 
about 9 Lancashire acres, with the use of my 
household furniture, plate, linen, books, wines, 
spirits, carriages & horses, cows, hay, & farming 
utensils, & stock, for her sole use during her natural 
life, or so long as she shall remain unmarried ; 
in either events, then to go to T. A. ; but should 
she marry, then my will A mind is, that my exors. 
shall pay her £100 per annum , for her own use, 
during her natural life, out of the rents & profits 
of my said estate.” The sister married in testa- 
tor’s lifetime : — Held : the consumable articles 
did not go to T. A., but fell into the residue ; & 
that the annuities of £250 per annum <fc £100 per 
annum were not cumulative. 

(2) If testator bequeaths consumable articles to 
A. for life with a limitation over by way of re- 
mainder to B. ; as the gift of A. is absolute, the 
limitation to B. cannot take effect., even though 
A. die in testator’s lifetime. — Andrew v. Andreav 
(1815), 1 Coll. 686 ; 63 E. R. 598. 

244. .] — .J. B., who was a tenant 

farmer at B., in S., bequeathed his household 
goods & other things, together with all his live 
& dead farming stock, implements, & all other the 
household & farming effects, to his wife for life, or 
for so long as she should continue to be his 
widow ; & then he directed, that after his decease 
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an inventory should be made & taken of liis per- 
sonal estate, & that two copies thereof should be 
made, one to be delivered to his wife, <fc the other 
to be signed by her & kept by his exors. : but 
testator gave no directions as to any valuation of 
his personal estate, or any part thereof. Testator, 
in case his wife should marry again, bequeathed 
all <fc singular his personal estate & effects in trust 
for certain legatees, as therein mentioned. After 
testator’s death an inventory of bis personal estate 
generally was made for the purposes of probate 
duty, but no inventory was made & signed as 
directed by the will. Testator died in 18o3, 
the widow married again in 1857, whereupon the 
legatees in remainder claimed that the widow & 
her husband might be charged with the value of 
certain articles included in the inventory above 
mentioned, viz. “ growing turnips <fc roots, fallows 
labour, seeds manure : layers : manure made, & 
not carried out on the farm : wheat, barley, beans, 
& peas, & straw & haulm severed from the ground : 
oxen, sheep, pigs, & horses” : — Held : as testator 
had not directed a valuation, the established rule 
of the ct. must prevail, viz. that articles quae ipso 
usu consumuntur , & which in this case were 
necessarily employed on the farm in order to 
maintain the course of husbandry, did not pass to 
the legatees in remainder. — Bryant v. Easterson 
(1850), 32 L. T. O. S. 352 ; 5 Jur. N. 8. 160 ; 7 
W. R. 208. 

245. .] — A gift for life of a business & 

stock-in-trade confers only a life interest in such 
part of the stock-in-trade as consists of consumable 
articles. 

Secus , where the gift is of consumable articles, 
without any reference to trade or business. — 
Cockayne v. Harrison (1872), E. K. 13 Eq. 432 ; 
41 L. J. Ch. 500 ; 26 L. T. 385 ; 20 W. 11. 504. 

Annotations : — Distd. Proton r. Mockett (1878), 9 Oh. J). 

95. Consd. Re Powell, Dodd v. Williams, 119211 1 Ch. 

178. Refd. Connolly r. Connolly (1887), 56 L. T. 804. 

246. Farm stock.] — Bequest of use of cattle, 

grain, & stock confers absolute; interest in them. — 
Green v. Symonds (1730), as reported in Amb. 
848 ; 27 E. R. 520, L. C. 

Annotation : — Mentd. Hertford r. Lowlher (1843), 7 Bear. 1. 

247. — .] — Testator devises a farm to his 

wife for life, remainder to A. in fee, with all the 
stock which should be on it at the time of his 
decease, which it was his will should be kept up 
by his wife during her life, go along with the 
farm ; & he bequeathed the residue of his estate 
& effects, real & personal, to his wife absolutely. 
Testator died in July; the wife, having severed 
the growing crops & stacked them on the farm, 
died in the following Sept., when the remainder- 
man entered took possession both of the farm & 
of the crops which had been so severed : — Held : 
the personal representative of the wife was entitled 
to those crops. — S teward v. Cotton (1777), 5 
Kuss. 17, n. ; 38 E. R. 934. 

248. ,] — Randall v . Russell, No. 

242, ante. 

249. .] — Andrew v. Andrew, No. 

243, ante. 

250. j — Farming stock & implements 

of husbandry are not things quae ipso usu consu- 


muntur , & a gift of them for life does not confer 
on the legatee for life the absolute interest in them. 
— Groves v. Wright (1856), 2 K. & J. 347 ; 2 
Jur. N. S. 277 : 69 E. R. 815. 

Annotations : — Folld. Myers v. Washbrook, [1901] 1 It. B. 

360. Consd. Re Powell, Dodd v. Williams, [1921] 1 Ch. 

178. Reid. Cockayne v. Harrison (1872), L. R. 13 Eq. 

432 ; Maynard v. Gibson, [1876] W. N. 204 ; Connolly v. 

Connolly (1887), 50 *. T. 304 ; Paine v. Warwick, [1914] 

2 K. B. 480. 

.]■ -Bryant v. Easterson, No. 

244, ante. 

252. • — -.] — Cockayne v. Harrison, No. 

245, ante. 

253. .] — Testator gave to his widow his 

personal estate, including his farming implements 
& stock, live & dead, for her life, & declared that 
she should not be liable to account for any diminu- 
tion or depreciation in the farming implements & 
stock, & after her decease he gave the residue of 
his personal estate to his children ; — Held : the 
w’idow f took an absolute interest in the farming 
implements & stock. — Breton v. Mockett (1878), 
9 Ch. D. 95 ; 47 L. J. Ch. 754 ; 26 W. R. 850. 

A n notations : — Apld. Puruall r. Pnmall (1878), 9 Ch. D. 96 ; 

Myers r. Washbrook, 11901] 1 K. B. 360. 

254. .] — Farming stock & implements 

of husbandry are not things quae ipso usu consu- 
muntur , & a bequest of them for life does not 
confer upon the legatee an absolute interest in 
them, even though the legatee takes no interest 
under the will in the farm itself in connection 
with which they were used. — M yers v. Washbrook, 
[1901] 1 K. B. 360 ; 70 L. J. K. B. 357 ; 83 L. T. 
633, l). C. 

255. .] — In a bequest for life of 

farming stock there is an obligation of, but limited 
to, keeping it up for the benefit of the remainder- 
man. Testator, being yearly tenant of a farm, 
gave all his farming stock to his wife for life “ in 
order that she may if she so desires carry on my 
farming business, she maintaining & keeping 
such stock at equal value or as near thereto as 
circumstances will permit,” & after her death to a 
nephew' absolutely. At testator’s death in 1894 
the stock w r as valued at £407 1 2s. 0d. At the death 
of the widow', in 1919, the stock on the farm 
realised £1 ,349 Is. lid. ; — Held : the £1,349 Is. lid. 
less expenses of sale & costs of summons to deter- 
mine rights, was divisible between the estates of 
the widow & the nephew, who had died, in the 
proportion of £941 9s. 5d. to £407 12s. Od . — Re 
Powell, Dodd v. Williams, [1921] 1 Ch. 178 ; 
90 L. J. Ch. 161 ; 125 L. T. 603. 

256. — — Books.] — Porter v. Tournay, No. 
240, ante. 

257. Wine.] — Porter v. Tournay, No. 

240, ante. 

258. - — - Bequest by wine merchant.] 

A wine merchant, possessed of a large stock of 
wine, by his will gave all his household goods, etc., 
& everything he died possessed of, to his wife for 
life, & he bequeathed the whole of his effects that 
might be remaining after her death to his daughter : 
— Held : the wife took absolutely the wine which 
testator had for his private use, but a life interest 
only in the rest. — Phillips v. Beal. (No. 1) (1862), 
32 Beav. 25 ; 55 E. R. 10. 

Annotations : — Folld. Cockayne v. Harrison (1872), L. R. 

13 Eq. 432. Distd. Breton v. Mockett (1878), 4 7 L. J. Ch. 

754. Refd. Myers v. Washbrook (1.900), 83 L. T. 633; 

Re Powell, Dodd v. Williams, [1921] 1 Ch. 178. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (b). 

246 i. Whether gift for life carries 
absolute interest- Farm stock.] — Tes- 
tator left his farm with the stock, 
crops & fanning implements thereon 


to his widow for her life, & after her 
death to the children of bis deceased 
brother. Testator had been a fanner, 
but some years prior to the date of 
his will had given up fanning, & sold 
all his fanns except that bequeathed 
by his will, which was used simply 


as a dwelling-place. There were no 
crops on the land at the date of his 
death: — Held: the widow took an 
absoluin interest in tho stock, but 
only a life interest in the farming 
implements. — Griffin v. McCabe 
(1918), 52 1. L. T. 134.— IR. 
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259. Household effects.] — Andrew v. 

Andrew, No. 243, ante. 

200. Man’s wearing apparel — Bequest to 

wife.] — Man’s wearing apparel given with other 
articles, to wife for life, remainder over : — Held : 
the wearing apparel did not vest absolutely in her 
as things quae ipso usu conmimuntur. — Re Hall’s 
Will (1855), 1 Jur. N. 8. 974. 

261. Deer In park.] — M aynard v. Gibson, 

[187(5] W. N. 204. 

Annotations : — Folld. Paine »\ Warwick, f!914] 2 K. B. 480. 
Reid. He PowolJ, Dodd v. Williams, [1921] 1 Ch. 178. 

202. .] — Deer in a park do not belong 

to the class of things quae usu consumuntur , A a 
gift of them by will for life does not confer on 
the legatee the absolute interest in them. In 
such a case the tenant for life is primd facie bound 
to keep up the herd, A deer purchased for that 
purpose A added to the herd become subject to the 
provisions of the will. -Paine v . Warwick 
(Countess), [1914] 2 K. B. 48(5 ; suit nom. White 
v. Paine, 83 L. J. K. B. 895 ; 30 T. L. R. 347 ; 58 
Sol. Jo. 381. 

Annotation: — Consd. He Powell, Dodd t\ Williams, [1021] 
1 Ch. 178. 

263. Pigeons in dovecote.] — M aynard v. 

Gibson, [1870] W. N. 204. 

Annotations : — Folld. Paine v. Warwick, 11914] 2 K. B. 48G. 
Reid. Hr Powell, Dodd v. Williams, [1021 J 1 Oh. 178. 

264. Failure of gift to first donee — Gift over void 
— Gift lapses into residue.] — Andrew r. Andrew, 
No. 243, ante. 

(c) Rule in Howe v. Dartmouth . 

See Sub-sect. 2, 0., post. 

C. Rule in Howe v. Dartmouth . 

[a] In General. 

265. Necessity for conversion into permanent 
securities.] — General rule, that, where personal 
property is bequeathed for life with remainders 
over, & not specifically, it is to be converted into 
the 3 per cents., subject in the case of a real 
security to an inquiry, whether it- will he for the 
benefit of all parties ; A the tenant for life is 
entitled only upon that principle. — Howe v. 
Dartmouth (Haul)* Howe v. Aylesbury (1802), 

7 Ves. 137 ; 32 K. U, 56, L. C. 

Annotations : — Consd. Holland v. Hughes (1809), 10 Yes. 
111. Apld. Dimes v. Scott (1828), 4 Russ. 195. Expld. 
Aleock v. Sloper ( | 8:59), 2 My. & K. 099. Consd. Pickering 
r. Pickering (1899), 4 My. & Cr. 289 ; Ilinves r. Hinvee 
(1844), 9 Hare, 009; Cufe r. Bent (1845), ft Ilare, 24; 
Apld. Pickup v. Atkinson (1840), 4 Hare, 021. Consd. 
Cotton r. Cotton (1850), 14 Jur. 950. Apld. Morgan v. 
Morgan (1851), 11 Beav. 72; BJann v. Bell (1852), 2 
Do G. M. & G. 775 ; Meyer v. Sinionsen (1852), 5 De G. iv 
Sin. 723. Expld. Baud r. Fardcll (1855). 7 De G. M. & G. 
028. Consd. Gurney v. Gurney (1855), 3 W. 15. 353. 
Distd. Simpson v. Lester (1858), 33 L. T. O. S. 0. Apld. 
Craig v. Wheeler (1800), 29 L. J. Ch. 374. Expld. Stroud 
v. Gwyer (1860), 28 Beav. 130. Apld. Fidgeon v. Spencer 
(1807). 10 L. T. 83 ; Tickncr r. Old (1874), L. Ii. 18 Eq. 
422. Consd. Thursby v. Tlmrsby (1875), L. H. 19 Eq. 395 ; 
Macdonald v. Irvine (1878), 8 Ch. D. 101. Apld. He 
Smith’s Estate, Clifford v. W ashington (1879), 48 L. J. Ch. 
205. Consd. He Nicholson, Nicholson v. Nicholson, 
11895] W. N. 100; Hr Pitcairn, Brundreth v. Colviu, 

1 1896 j 2 Ch. 199. Apld. He Game, Game v. Young, 
[1897J 1 Ch. 88]. Consd. Hr Bland, Miller v. Bland, 
11899] 2 Ch. 330; He llaminerslcy, Heasnmn v. Hum- 
mersley (1899), 81 L. T. 150 ; he Van Strauhcnzeo, 
Boustead v. Cooper, 11901] 2 Ch. 779 ; Stanicrr. Hodgkin- 
son (1903), 73 L. J. Ch. 179; Hr Bent, ham, Pearce v. 
Bentham (1900), 91 L. T. 307 ; Hr Bates, Hodgson v. 
Bates, [1907] 1 Ch. 22 ; J tc Nicholson, Eade v. Nicholson, 
11909] 2 Ch. 111. Apld. He W archaic, Wareham r. 
Brevvin, [1912] 2 Ch. 312. Consd. He Evans’ Will Trusts, 
Pickering i\ Evans, [1921] 2 Ch. 309. Apld. He Trollope’s 
Will Trusts, Public Trustee v. Trollope, 11927] 1 Ch. 590. 
Refd. Spong v. Spong (1827), 1 Y. & J. 300 ; Mills v. 
MiUa (1835), 7 Sim. 501 ; Clough r. Bond (1838), 3 My. & 
Cr. 490; Sutherland r. Cooke (1844), 1 Coll. 498 ; 
Chambers v. Chambers (1840), 15 Sim, 183 ; Simpson v. 
Earles (1847), 11 Jur. 921 ; House t>. Way (1848), 18 
L. J. Ch, 22 ; Milno v. Parker (1848), 17 L. J. Ch. 194 ; 


Prendorgast v. Prendergast (1850), 3 H. L. Cas. 195 ; 
Bate v. Hooper (1855), 5 De G. M. & G. 338 ; Cranley v. 
Dixon (1857), 23 Bear. 512 ; Johnston v. Moore (1858), 
27 L. J. Ch. 453 ; Bulkeley v. Stephens (1863), 10 L. T. 
225 ; Ibbotson v. Elam (1865), L. Ii. 1 Eq. 188 ; Craven 
v. Craddock (1869), 20 L. T. 638 ; He L. & N. W. Iiy., 
Sewell’s Estate (1870), 40 L. J. Ch. 135 ; Greaves t\ 
Smith (1874), 29 L. T. 798 ; Lean v. Loan (1875), 32 L. T. 
305 ; Waters v. Waters (1875), 32 L. T. 306, n. ; 
He Bagshaw's Trusts (1877), 40 L. J. Ch. 567 ; Gray v. 
SiggerB (1880), 15 Ch. D. 74 ; He Leonard, Theobald v. 
King (1880), 43 L. T. 604 ; Robertson v. Broadbcnt 
(1883), 8 App. Cas. 812 ; He Chancellor, Chancellor v. 
Brown (1884), 53 L. J. Ch. 4 43 ; He Thomas, Wood v. 
Thomas, [1891] 3 Ch. 482; He Armitage, Armitago v. 
Garnett, [1893] 3 Ch. 337 ; He Gasquolno, Gasquoln© v. 
Gasquoine, [1894] 1 Ch. 470 ; He Whitehead, Peacock v. 
Lucas, [18911 1 Ch. 678; He Hubbuck, Hart v. Stone, 
[1890] 1 Ch. 754 ; Pardoo r. Pardoo (1900), 82 L. T. 547 ; 
Rowlls v. Bebb, He ltovvlls, Walters in Treasury Solicitor, 
[1900] 2 Ch. 107 ; He Woods, Gabcllini v. Woods, [1904] 
2 Ch. 4 ; He Chaytor, Chaytor v. Horn, 11905] 1 Ch. 233 ; 
He Charteris, Charterls r. Biddulph, [1917] 2 Ch. 379 ; 
He TedUe, Holt v. Croker (1922), 91 L. J. Ch. 346 ; He 
Barratt, National Provincial Bank v. Barratt, [1925] 
] Ch. 550 ; He Corelli (1925), 69 Sol. Jo. 525 ; He Brooker, 
Brooker v. Brooker (1926), 70 Sol. Jo. 526. Mentd. 
Hope v. Hope (1855), 1 Jur. N. S. 770 ; Morres v. Hodges 
(1860), 27 Boav. 625 ; Slade v. Chainc, 11908] 1 Ch. 522 ; 
I. Ii. Comrs. v. Blott, I. R. Comrs. v. Greenwood, [1921] 
2 A. C. 171. 

266. .] — When testator limits his residuary 

property to one for life , with remainders over , it 
is primd facie to be intended that testator means 
that the property which is driven to the tenant for 
life is to pass to those entitled in remainder ; A 
if any part of the property be of a wasting nature, 
as long annuities or leasehold, it must be 
immediately sold & converted into permanent 
property, unless upon the whole context of the 
will it shall appear that testator had not that 
intention 

Testator gave the residue of his estate, real A 
personal, to his exors. upon trust, to permit his 
wife to receive the rents, profits, & annual pro- 
ceeds thereof to her sole use during her life, A 
after her decease upon trust to sell his freehold 
house in Oxford Street, A also his leasehold houses, 
by auction ; A testator desired that E. should be 
employed as auctioneer to convert the whole of 
his estate into money for the purposes therein 
mentioned :-—IIeld : the widow was entitled to 
enjoy for her life the income of testator’s long 
annuities. ~ Alcock v. Sloper (1833), 2 My. A K. 
099 ; 39 E. II. 1111. 

Annotations : — Consd. Belthuno v. Kennedy (1835), 3 My. & 

Cr. 114 ; Liohllcld r. Baker (184 0), 13 Beav. 4 47 ; H lines 
r. Ilinves (1844), 3 Hare, 609. Apld. Hunt v. Scott 
(1847), 1 De G. & 8m. 219 ; Prendergast t\ Prendergast 
(1850), 3 II. L. Cas. 195. Consd. Hughes v. Perrins (1853), 

1 Eq. Rep. 385. Apld. Skirving v. Williams (1857), 24 
Beav. 275 ; Rowe v. Rowe (1861), 29 Beav. 276. Refd. 
Pickering r. Pickering (1839), 4 My. & Cr. 289 ; Suther- 
land r. Cooke (1844), 1 Coll. 498 ; Chambers v. Chambers 
( 184 6), 7 L. T. (). S. 385 ; Pickifp v. Atkinson (1846), 15 
L. J. Ch. 213 ; Burton r. Mount (1818), 2 De G. & Sm. 
383; Morgan r. Morgan (1851), 14 Beav. 72; Hood v. 
Clapham (1854), 19 Beav. 90; Thursby v. Thursby 
(1875). L. R. 19 Eq. 395 ; Macdonald r. Irvine (1878), 47 
L. J. Ch. 494 ; He Pitcairn, Brandrotli r. Colvin, [IS06] 

2 Ch. 199 ; Hr Game, Game v. Young, [1897J l Ch. 881. 

267. .] — Testator gave to M. an annuity of 

£40 for her life, payable out of his long annuities ; 

A directed that at M.’s death, the principal out 
of which the annuity arose, should go to his next 
of kin then living ; A he further directed that the 
annuity should be secured on his stock of long 
annuities. Testator died possessed of £509 long 
annuities :• — Held : a fund for payment of t ho 
annuity ought to be provided in the 3 per cents., 

A the money required for that purpose ought to be 
raised by the sale of part of the long annuities, A 
the remainder of the long annuities formed part 
of testator’s residuary estate. — F ryer v. Buttar 
( 1837), 8 Sim. 442 ; 59 E. R. 175. 

Annotations : — Consd. He Parry, Scott v. Leak (1889), 42 
Ch. D. 570. Refd. Harbin v. Mastcnnan, [1896] 1 Ch. 351. 
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Sect. S. — What interests may be created: Sub-sect. 
2, C. (a). ) 

268. .] — Upon the construction of a will : — 

Held : testator’s widow was not entitled to enjoy 
testator’s residuary property for her life in specie. — 
Johnson v. Johnson (1840), 2 Coll. 441 ; 7 

L. T. O. S. 3 ; 10 Jur. 279 ; 63 E. It. 807. 
Annotations: — Held. Morgan v. Morgan (1851), 14 Beav. 
72 ; Ite Pitcairn, Brandreth v. Colvin, [1890] 2 Cb. 199. 

269. * .] — After a specific gift of certain lease- 

hold houses to testator’s wife for her life, she pay- 
ing the ground rents A performing the covenants, 
with remainder over to his nephew, testator 
bequeathed the “ rents A profits, dividends A 
interest ” of all the residue of his property to his 
wife for her life, with a gift over of the whole of the 
residue after her decease to other persons : — Held : 
the widow was not entitled to the enjoyment in 
specie during her life of that part of the residue 
which consisted of leasehold A other perishable 
property, but the same ought to be converted. — 
Pickup v. Atkinson (1846), 4 Hare, 624; 15 

E. J. Oh. 213 ; 10 Jur. 303 ; 07 E. K. 797. 

Annotations : — Consd. Milne r. Purker (1848), 17 L. J. C’b. 
1 94. Refd. H oust* v, AV ay (1848), 18 L. J. Ob. 22 ; Re 
Pitcairn, Brandreth v. Colvin, [1890] 2 Ch. 199; He 
Came, Game v. Young, [1897] 1 Ch. 881 ; lie Nicholson, 
Bade v. Nicholson, [1909] 2 Ch. 111. 

270. .j- -Morgan r. Morgan, No. 316, j>ost. 

271. .j — Blann v. Bell, No. 339, post. 

272. .] — Testator gave “ all his property, 

both real A personal,” to his wife for life, A he 
authorised her, with the consent of his exors., to 
sell or exchange “ any part of his property.” 
After her death, lie gave “ all his property, both 
real A personal,” to his daughters, A afterwards to 
their children: — Held : the tenants for life were 
not entitled to enjoy the property in specie, but 
the perishable part must be converted. — Jebh v. 
Tug well (1855), 20 Beav. 84 ; 7 He O. M. A G. 
663 ; 21 L. J. Ch. 433 ; 24 1,. T. O. 8. 321 ; 3 
W. It. 278 ; 52 E. H. 534 ; sub nom. Jehb r. 
J I'GWElJi, 1 Jur. N. S. 400. 

272a.— Johnson v. Kouth (1857), 27 h. J. 
Ch. 305; 30 L. T. O. S. Ill; 3 Jur. N. S. 1018; 6 
W. K. 6. 

Annotation : — Dlstd. Harrington r. Atherton (1861), 4 
New Rep. 20G. 

273. .] — Stroud v. Gwyer, No. 357, post. 

274. * .] — (l) The rule itself [rule in Howe v. 

Dartmouth [Earl), No. 265, ante j, is a simple one, 
founded upon the presumption, that where personal 
estate is given on terms amounting to a general 
residuary bequest, to be enjoyed by persons in 
succession, such persons are to enjoy the same 
thing in succession, A effectuating the presumed 
intention of testator by the conversion into 
investments approved by the ct. of so much of the 
personalty as is at the death of testator of a wasting 
or perishable, or insecure nature, A also of 
reversionary interests (Thesiger, E.J.). 

(2) It is quite clear that the rule must be applied 
unless upon the fair construction of the will you 
find a sufficient indication of intention that it is 
not to be applied (James, E.J.). — Macdonald v. 
Irvine (1878), 8 Ch. I). 101 ; 47 L. J. Ch. 494 ; 
38 L. T. 155 ; 26 W. B„ 381, C. A. 

Annotations : —As to (1) Consd. He Bat oh, Hodgson v. Bates, 
[1907 ] 1 Ch. 22. Refd. Rt Van Strauhenzee, BoiLslead r. 
Cooper, (1901 ) 2 Ch. 779. As to (2) Apld. Re Game, Game 
r. Young, [1897] 1 Ch. 881 ; Re Boutham, Pearce v. 
Bentham (1996), 94 L. T. 907; Re Warehain, Warehaui 
r. Brewin, [1912] 2 Ch. 312; He Evans’ Will Trusts, 
Pickering v Evans, [1921] 2 Ch. 309. General! i/, Refd. 
Gray v. Bigger (1880), 15 Ch. D. 74 ; Re Gray, Dresser r. 
Gray (1887), 36 Ch. D. 205 ; Re Green, Baldock r. Green 
(1888), 40 Ch. D. 610 ; Re Tyler, Tyler v. Tyler (1891), 65 
L. T. 367 ; Re Eaton, Daines r. Eaton (1&94), 70 L. T. 
761 ; Re Curry, Curry r. Curry (1908), 63 Sol. Jo. 117 ; 
He Donald, Moore v. Somerset (1909), 63 Sol. Jo. C73 ; 


He Glllins, Inglis v . Gillins, [1909] 1 Ch. 345 ; Re Nicholson, 

Eade v. Nicholson, [1909] 2 Ch. HI. 

275. .J — Testator appointed his wife & two 

others exors. & trustees ; directed his business & 
a leasehold house to be sold, A gave the residue, 
which was principally leasehold property, to his 
wife, directing that if she married again it should 
be settled to her separate use for life, then he 
bequeathed the house “ if not sold, A the money 
settled as above stated A all money, etc., so settled 
upon her for her lifetime,” to certain other persons ; 
but if his wife should not marry again he left the 
property to her own disposal at her death. 

The widow married again two years after 
testator’s death ; the leaseholds were not con- 
verted, A she received the entire income till her 
death, twenty -nine years afterwards by which time 
the greater portion of the terms of years had run 
out. Her second husband, who survived his wife 
A her co-trustees, never acted in the trust : — Held : 
the leaseholds ought to havo been converted upon 
the widow’s second marriage. — Re Smith’s Estate, 
Clifford v. Washington (1879), 48 L. J. Ch. 205 ; 
40 Jj. T. 389. 

276. .] — Testator gave the residue of his 

estate to his exors., upon trust to permit his wife 
to receive A take the rents, issues, profits A annual 
income thereof for her sole A separate use during 
her life, A after her death testator declared that 
the trustees of his will should hold nil his residuary 
estate A the investments or income thereof in 
trust for his nephew absolutely. There was no 
trust for conversion A no investment clause. Part 
of the estate consisted of stocks in a gas co. The 
question was raised whether the gas stock should 
be sold, A the proceeds invested in New Consols ; 
A whether testator’s widow was entitled to retain 
the whole of the income of testator’s estate which 
she had actually received A any accruing income of 
the gas stock : — Held : the tenant for life under 
a will could not take in specie the income of pro- 
perty which was of a perishable or wasting nature. 
— Re Eaton, Daines v. Eaton (1894), 70 E. T. 
761 ; 10 T. L. R. 594. 

277. Bank stock.] — Testator gave all his 

freehold A lease! lold messuages, lands A heredita- 
ments, ready money, securities for money, stock 
in the public funds, goods, chattels A effects, A 
all other his real A personal estate A effects, to 
trustees, in trust to pay the rents of his freehold 
A leasehold estates, A the dividends, interest A 
proceeds of his money in the funds A other his 
personal estate, to his daughter for life. A, after 
her death, to stand possessed of his freehold A 
leasehold estates, money in the funds, A all other 
his real A personal estate, for the children of his 
daughter, A, in default of such children, in trust 
to pay the rents of his freehold A leasehold estates, 
A the dividends, interest A proceeds of his stock 
in the funds A other his personal estate, to his 
nephews, for their lives, A, after their deaths, in 
trust to stand possessed of his freehold A lease- 
hold estates. Money in the funds A other his 
personal estate, for their children ; A, in default 
of such children, he gave his freehold A leasehold 
estates, stock in the public funds A all other his 
real A personal estate, to the corpn. of S. in trust 
as soon as conveniently might be after they should 
come into possession thereof, to sell his freehold A 
leasehold estates, A also to sell, call in A convert 
into money his stocks in the public funds A- all 
other his said personal estate, A to lend tho same 
to certain persons upon the terms therein 
mentioned. Testator, at the date of his will A 
at his death, was possessed of leasehold estates, 
turnpike securities, bank stock, A other personal 
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estate : — Held : the bequest to the trustees was a 
general residuary bequest, Ac the leaseholds Ac 
bank stock ought to be sold, Ac the proceeds in- 
vested in 3 per cents. ; Ac an inquiry was directed, 
whether the turnpike securities were real, Ac 
permanent securities. — Muxs v. Mnxs (1835), 7 
Sim. 501 ; 4 L. J. Ch. 260 ; 58 E. R. 929. 

Annotations: — Distd. Oakes v. Strachey (1843), 13 Sim. 

414. Refd. Hiii vos v. Hinvos (1844), 3 Hare, 609. 

278. Leaseholds.] — Mills v . Mills, No. 277, 

ante . 

279 . .] — Testator gave to his wife 

the whole of the interest arising from his property, 
both real Ac personal, during her life ; Ac, in case 
he should die without issue, he gave, after the 
death of his wife, the whole of his property, both 
real Ac personal, to his brothers Ac sister. Testator 
died possessed of leasehold, Ac also of real property : 
— Held : the widow was not entitled to the lease- 
hold property, in specie^ during her life, but only 
to the dividends of stock to be purchased witli the 
proceeds of the sale of it. — Benn v. Dixon (1840), 
10 Sim. 030 ; 9 L. J. Ch. 259 ; 4 Jur. 575 ; 59 
E. It. 703. 

Annotation Ref d. Hiiives r. Hinves (1814), 3 Hare, 

009. 

280 . — — .] — Testator, after bequeathing 

certain leaseholds for years to A., who died in 
testator’s lifetime, Ac after bequeathing several 
legacies gave Ac bequeathed to trustees all his 
money in the long annuities Ac other of the public 
stocks or funds, ready money Ac securities for 
money, outstanding debts Ac all the rest, residue 
Ac remainder of his estate Ac effects whatsoever 
A wheresoever upon trust, in the lirst place, by 
sale thereof, or of so much thereof as should be 
necessary for that* purpose, to pay thereout all 
his debts Ac funeral A testamentary expenses Ac the 
legacies by him thereinbefore given Ac subject 
thereto, to pay the dividends A interest thereof to 
B. for life, A after B.’s decease to permit C. to have 
the dividends Ac interest for life Ac after the decease 
of the survivor of B. <fc C. he bequeathed the 
principal of the trust fund to the children of D. : — 
Held : the tenants for life were not entitled to the 
enjoyment- in specie of the rents of the leaseholds 
Ac the dividends of the stock but the leaseholds Ac 
stock must be invested so as to be permanently 
productive for the persons entitled to it, according 
to the limitations of the will. — Sutherland v. 
Cooke (1841), 1 Coll. 498 ; 14 L. J. Ch. 71 $ 4 
L. T. O. S. 192 ; 8 Jur. 1088 ; 63 E. R. 510. 

Annotations : -Apld. Morgan r. Morgan (18, r »l), 14 Beav. 

73. Reid. Blitnn v. Beil (18.72), 2 Do G. M. & G. 775. 

281. .] — Testatrix bequeathed the 

residue of her estate, goods, chattels Ac effects, which 
she should be possessed of, interested or entitled 
to at her decease, to trustees, with very special 
directions to apply the whole of the income thereof 
for the benefit of her daughter, who was a lunatic, 
for her life i—Held : nevertheless, the bequest of 
the residue was not specific, Ac, consequently, 
certain leasehold houses, which formed part of it, 
ought to be sold Ac the proceeds invested in the 
3 per cents. — Chambers v. Chambers (1846), 15 
Him. 183 ; 15 L. J. Ch. 318 ; 7 L. T. O. 8. 385 ; 
10 Jur. 320 ; 00 E. R. 587. 

282 . .J — Testator devised Ac be- 
queathed the whole of his property comprising 
freeholds, leaseholds Ac personalty to trustees upon 
trust for the payment of certain annuities Ac sub- 
ject thereto for certain persons for life with 
remainder to others, their heirs, exors., adminis- 
trators or assigns. The leasehold property belonging 
to testator was considerable, Ac was held for 
short terms. The ct. decided that there being no 


indication upon the face of the will of any intention 
on the part of testator that the leaseholds should 
not be converted the general principle must be 
applied Ac there must be a conversion. — Craig v . 
Wheeler (1860), 29 L. J. Ch. 374 ; 3 L. T. 142 ; 
8 W. R. 172. 

Annotations: — Apld. lie Game, Game v. Young, 11897) 1 

Ch. 881. Apprvd. lie Wareham, W archam i\ Browiu, 

[1912) 2 Ch. 312. 

283. .J — Testator gave his real Ac 

personal estate to trustees, to permit his wife to 
receive “ the income arising from one-third ” for 
her life, with remainder to his children ; Ac to 
facilitate the ultimate devise, he authorised them 
to convert his personal estate into money, Ac to 
sell his real estate ; Ac he authorised his trustees to 
permit any part of liis personal estate to remain 
in the state of investment in which it might be 
at his death, Ac to invest his residuary personal 
estate in the public funds, etc., Ac, from time to time, 
to alter Ac vary the securities : — Held : the widow 
was not entitled to enjoy leaseholds Ac perishable 
property in specie. — Re Llewellyn’s Trusts 
(1801), 29 Beav. 171 ; 54 E. R. 592. 

Annotations : — Apld. Porter v. Baddeley (1877), 5 Oh. P, 

542. Refd. T hurts by r. Thursby (1875), L. It. 19 Eq. 

395. 

284. .J — Testator directed that the 

residue of his property should be invested in any 
way his exors. thought proper. Part of the pro- 
perty consisted of leaseholds : — Held : the tenant 
for life was not entitled to the enjoyment of the 
property in specie , but to interest at 4 per cent, 
on the value of the property as if it had been con- 
verted. — Green v. Britten (1872), 42 L. J. Ch. 
187 ; 27 L. T. 811. 

Annotation : — Refd. Guthrie r. Walrond (1883), 22 Ch. 1>. 

573. 

285. Long Annuities.] — Testator possessed 

of sums in various stocks Ac of Long Annuities, 
gave certain specific Ac general stock legacies ; 
“ Ac as to all the rest, residue, Ac remainder of his 
estate,” lie gave to his widow for life ; Ac after 
her decease he bequeathed “ it ” as follows : 
He then gave various general stock legacies, Ac 
whatever then might be remaining, after the above- 
mentioned divisions had been made, he gave to 
pltfs. : — Held : the widow was not entitled to 
onjov the Long Annuities in specie . — Lichfield v. 
Baker (1840), 13 Beav. 447 ; 51 E. R. 172, L. C. 

Annotation : — Refd. Craig v. Wheeler (1860), 29 L. J. Ch. 

374. 

286. — .] — Sutherland v. Cooke, No. 

280, ante. 

287. .] — Testator bequeathed all liis 

personal estate to trustees, Ac directed them to 
convert it into money. A: to pay the interest to 
certain persons for their lives, then to invest the 
principal in the purchase of lands ; it being also 
understood that, where his money or personal 
estate might be lying on undoubted real or personal 
security, such securities might be only renewed 
in the names of the trustees. Testator’s personal 
estate consisted, in part, of long annuities : — Held : 
the cestuis que trust for life of the personalty were 
not entitled to receive the long annuities ; but 
they must be converted into Consols. — Preston r . 
Melville, Melville v. Preston (1845), 15 Sim. 
35 ; 00 E. R. 528. 

288. — .] — Testatrix in terms sufficiently 

large to include “ long annuities ” directed her 
residuary estate to be converted Ac after payment 
of debts to be invested in Parliamentary stocks Ac 
funds ; Ac she gave the income of such stocks Ac 
funds, Ac of such stocks as should be standing in 
her name at the time of her death to A. for life : — 
Held : A. was not entitled to the income of the 
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long annuities in specie. — Sheppard v. Joynes 
(1853), 2 W. R. 20. 

289. .] — Testator gave his residue to 

trustees on trust to convert & invest on Govt, or 
real securities, & to pay the income to his wife for 
life, A after her death to distribute the corpus, A 
he also empowered them to continue invested 
any of liis Govt, stocks or real securities, A directed 
that liis wife should be entitled to the interest, 
dividends, A annual proceeds of his residuary 
estate as from the day of his decease : — Held : the 
trustees were, under the will, empowered to retain 
such Govt, securities only as were of a permanent 
character ; certain long annuities which formed 
part of testator’s estate ought to have been sold 
A the proceeds invested on permanent securities. — 
Tickner v. Old (1874), L. 11. 18 Eq. 422 ; 31 G. T. 
29 ; 22 W. R. 871. 

290. Household furniture & farming stock.] 

— W. gave all the rest A residue of his personal 
estate A effects whatsoever unto trustees, upon 
trust to permit & suffer his wife, to possess A enjoy 
the same A: every part thereof, for A: during the 
term of her natural life ; A: after her decease, to 
pay such rest A residue unto his son A: daughter 
equally. Testator’s estate consisted of, amongst 
other things, certain household furniture A: farming 
stock, which the trustees did not convert into 
money, but permitted the widow to take possession 
of them, whereby the same were ultimately lost : — 
Held : the widow was not ent itled to enjoy those 
effects in specie . — Smith v. Pugh (1812), 0 Jur. 
701. 

291. — — Terminable annuities.] — Testator 
gave his freehold, copyhold, A leasehold estates A: 
all other his real A: personal estate to trustees, 
upon trust to call in all moneys due upon mtges., 
bonds, or other securities, & after payment of 
debts A: legacies to invest the residue, A to pay the 
rents, dividends. A: annual income of his freehold, 
copyhold, A: leasehold estates, A: all other his real 
A; personal estate, to two persons for life, with 
remainder over : — Held : terminable annuities 
were not excepted by the general scope of the will 
from conversion under the general rule. — Hood v. 
Clapham (1854). 19 Reav. 90 ; 24 L. ,T. Oh. 193 ; 
24 G. T. O. 8. 200 ; 1 Jur. N. 8. 78 ; 3 \V. R. 78 ; 
52 E. R. 282. 

Annotation : — Refd. lie Wareharn, "Wardiani v. Bren in 

(1912), HI 1.. .T. Ch. 578. 

292. - — -.] — Testatrix directed that the 

interest A dividends of all the residue of her pro- 
perty should be applied by her trustees for the 
benefit A: comfort of her sister during her life. 
Part of the residue so boqueat bed consisted of 
terminable annuities : — Held : the annuities must 
be converted A the income arising from the invest- 
ment of the proceeds paid to the tenant for life. — 
PlDGEON V. 8BKNCE (1807), 1 0 J T. S2. 

293. Application of rule — Funds already In per- 
manent securities.] — An extrix., who was also 
tenant for life, under a will directing the residuary 
estate to be sold A, the proceeds invested in govt, 
or other good security : — Held : not personally 
liable for not converting into Gonsols a sum of 
Navy 5 per cents, forming part of the residuary 
estate.™ Baud v. Fardell (1855), 7 He G. M. At G. 
028 ; 25 E. .1. Ch. 21 ; 20 L. T. O. 8. 83 ; 1 Jur. 
N. 8. 1214 ; 4 W. R. 40 ; 44 E. K. 245, L. JJ. 

294. Disposition of residuary personal 

estate — To be enjoyed In succession.] — The rule in 
Howe v. Dartmouth ( Karl ), No. 205, ante , does not 
apply in the ease of a settlement by deed, & 
apparently only applies wdiere there is a disposition 


by will of residuary personal estate given as one 
fund to be enjoyed by several persons in succes- 
sion . — Re Van Straubenzee, Boustead v. 
Cooper, [1901] 2 Ch. 779 ; 70 L. J. Ch. 825 ; 85 
L. T. 541 ; 17 T. L. R. 755 ; 45 Sol. Jo. 738. 

Annotation : — Refd. lie Nicholson, Eado r. Nicholson, 

11909] 2 Ch. 111. 

295. Law of Property Act, 1925 (c. 20), 

SS. 28, 205.]— Having regard to above Act, ss. 28 
(2), (5) A 205 (1) (ix), the principle of Howe v. 
Dartmouth {hart), No. 205, atde, is no longer 
applicable to cases of leaseholds settled on trust 
for sale . — Re Brookhk, Brooker v. Brooker 
(1920), 70 8ol. Jo. 520. 

Annotation : — Apld. Re Trollope Will Trusts, Public 

Trustee r. Trollope, [1927] 1 Ch. 590. 

296. .] — The provision in Administra- 

tion of Estates Act, 1925 (c. 23), s. 39 (l) (ii), con- 
ferring on personal representatives “ all t he powers, 
discretions A duties conferred or imposed by law 
on trustees holding land upon an effectual trust 
for sale ” does not operate referentially to make 
Haw 7 of Property Act, 1925 (c. 20), s. 28 (2), applic- 
able to pure personalty. 

Accordingly, where under the will of testator 
unauthorised investments are retained under a 
power to postpone conversion, the rule laid down 
in Howe v. Dartmouth {Dari), No. 205, ante, still 
remains applicable in regard to t he income payable 
to a tenant for life. — Re Trollope’s Will Trusts, 
Public Trustee v. Trollope, [1927] 1 Ch. 596; 
96 G. J. Ch. 340 ; 137 G. T. 375 ; 71 Sol. Jo. 310. 

Interest pending conversion.] — See Settle- 
ments, Yol. XG., pp. 674-675, Nos. 2101-2122 ; 
Trusts A Trustees, Yol. XI JIG, pp. 615-620. 

{b) Deceptions to Rule. 
i. In General. 

297. Estate situate abroad.] — The general rule 
for the conversion of personal property bequeathed 
for life with remainders over into the 3 per cents, 
held not to attach upon property of a testator who 
died in India under his w r ill made there invested by 
liis exor in the company’s securities there. — Hol- 
land v. Hughes (1809), 16 A cs. Ill ; 3 Mer. 685 ; 
33 E. R. 926. 

Annotations : - Refd. Caldecott r. Caldecott (1812), 1 Y. & 

C. Ch. Cuh. 312 ; Baud v. Fardell (1855), 7 Do G. M. cV G. 

028. 

298. .] — -Testator domiciled in England 

made an English will by wdiicli he gave*, devised, 
A bequeathed all his real & personal estate, both 
in England A South Africa, to his wife for her 
widow'hood, with remainders over. 

The property included long leaseholds in the 
Transvaal, where the Roman- Dutch law prevails : 
— Held : the Roman-Dutch law, as stated in an 
uncontested opinion of an cx -Chief Justice of the 
Transvaal, was applicable to the Transvaal lease- 
holds, & the wddow was consequently entitled to 
enjov them in specie..— Re Moses, Moses v. 
Valentine, [1908] 2 Ch. 235 ; 77 G. .7. Ch. 783 ; 
99 G. T. 519. 

299. Meaning of testator doubtful .] — Semble : in 
the application of the rule for converting into 
permanent investments, at the death of the 
testator, perishables property in which he has given 
interests for life, & other interests in succession, 
the inclination of the ct. in the later cases, when the 
meaning was doubtful, lias been in favour of that 
construction which would give to the tenant for lifo 
the enjoyment of the property in specie . — Hinves 
v . Hinves (1844), 3 Hare, 009 ; 67 E. R. 523. 

Annotations: — Refd. Pickup v. Atkinson (1846), 4 Ilarc, 

624; Tbursby v. Tlmrnby (1875), L. J{. 19 Eq. 395; 

Macdonald v. Irvine (1878), 8 Ch. D. 101 ; lie Pitcairn, 

Brandrcth v. Colvin, [1896] 2 Ch. 199. 
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ii. Intention that Property he Enjoyed in specie. 

300. Right to enjoyment in specie.] — Alcock v . 
Sloper, No. 266, ante. 

301. .] — Testatrix after making two specific 

bequests of sums in the long annuities, gave the 
residue of her property, all she did or might possess 
in the funds, copy or leasehold estates, to her 
sisters during their lives ; <&. at the decease of both, 
to be divided equally between her cousins. Testa- 
trix’s estate, after satisfying the specific bequests, 
consisted in part of £160 per annum in the long 
annuities : — Held : the sisters were entitled to 
receive the dividends accruing on the long annuities 
as a specific legacy. — Bethune v. Kennedy 
(1835), 1 My. & Cr. 114 ; 40 E. It. 320. 

Annotations: — Distd. Lichfield v. Baker (1840), 13 Bear. 

4 47. Apld. Vaughan r. Buck (1841), 1 Ph. 75. Consd. 
Hinves v. Hinves (1814), 3 Haro, 000. Distd. Sutherland 
v. Cooke (1844), 1 Coll. 498 ; Morgan v. Morgan (1851), 
14 Beav. 72. Apld. Mills v. Brown (1855), 21 Beav. 1 ; 
Hill v. Hill (1805), 12 L. T. 797. Reid. Caldecott r. 
Caldecott (1842), 1 Y. & C. Cli. Cas. 312 ; Cole v. Stutcly 
(1842), 6 Jur. 314; Chambers v. Chambers (1840), 15 
Sim. 183 ; Pickup v. Atkinson (1840), 4 Hare, 024 ; 
Simpson r. Earles (1817), 11 Jur. 921 ; Burton v. Mount 
(1848), 2 Do 0. & 8m. 383; House v. Way (1848), 18 
b. J. Cli. 22 ; Thursby v. Thursby (1875), L. It. 19 Eq. 
395 ; l{r Tootal’s Estate, Hankin v. Kilburn (1876), 2 
Ch. I). 028 ; Macdonald v. Irvine (1878), 8 Ch. D. 10i. 

302. .] — Where leasehold or other perish- 

able property is included in a gift of all testator’s 
(■state & effects to one person for life, with re- 
mainder over after his decease, the property is not 
to be converted into money at testator’s death, 
if the will contains indications of an intention that 
the tenant for life should enjoy the property in its 
existing state. Qu : whether a devisee in re- 
mainder of leaseholds, who is himself the exor. of 
testator, could, after having acquiesced for nearly 
thirty years in the tenant for life’s receiving the 
i onts, insist that, according to the terms of the will, 
i he property ought to have been converted imme- 
diately after testator’s death. — Bickering v. 
Pickering (183!)), 4 My. & Cr. 289 ; 8 L. J. Ch. 
336 ; 3 Jur. 743 ; 41 E. H. 1 13, L. C. 

Annotations : — Dbtd. & Distd. Lichfield v. Baker (1840), 13 

Beav. 4 17. Distd. 8 mi th v. Pugh (1842), 0 Jur. 701. 
Expld. Pickup v. Atkinson (1810), 4 Hare. 021. Folld. 
Simpson r. Earles (1847), 11 Jur. 921. Distd. Morgun v. 
Morgan (1851), 14 Beav. 72 ; Macdonald v. Irvine (1878), 

8 Ch. J). 101. Consd. Stan lor r, Hodgkinson (1903), 78 
L. J. Ch. 179 ; Uc Evans’ Will Trusts, Pickering r. Evans, 
I1921J 2 Ch. 309. Reid. Bcnn v. Dixon ( 1810 ), 10 Sim 
030 ; Caldecott r. Caldecott (1812), 1 Y. N C. Ch. Cas. 
312 ; Daniel r. Warren (1843), 2 Y. & C. Ch. Cas. 290 ; 
Hinves v. Hinves (1844), 3 Hare, 009 ; Cafe v. Bent 
(1845), 5 Hare, 24; Chambers r>. Chambers (1840), 15 
Sim. 183; Hunt r. Scott, (1847), 1 l)e G. 8c Sm. 219; 
Burton v. Mount (1818), 2 De G. 6c Sm. 383; Milne r. 
Parker (1818), 17 L. J. Ch. 191 ; Howe v. Ilovve (1849), 1 1 
L. T. (). S. 290 ; I’rcndergast r. Prendergast, (1850), 3 
IT. L. Cas. 195 ; Blann i». Bell (1852). 5 De (J. <V Sm. 058 ; 
Craig p. Wheeler (I860), 29 L. J. Ch. 374 ; Thursby v. 
Thursby (1875), L. It. 15) Eq. 395 : Uc Came, Came r. 
Young, [1897] 1 Ch. 881 ; Uc Bland, Miller v. Bland, 
[1899] 2 Ch. 330; Ur Van Straubenzee, Boustead r. 
Cooper, [1901] 2 Ch. 779; Ur Wareliam, Wareliam r. 
Brcwin, [1912] 2 Cli. 312; Ur Barratt, National Pro- 
vincial Bank v. Barratt, [1925] Cli. 550. Mentd. 
Marshall v. Sladden (1849), 7 Hare, 428 ; Smith r. Pin- 
<•01111)0 (1852), 3 Mac. 6c G. 053 ; Mason v. Mason (1880), 

2 T. L. R. 200. 

303. -.] — Testator, by bis will, gave tlie 
interest of all moneys & securities for money, 
the rents & profits of all the real & personal estates 
of which he might die possessed, to his widow for 
life, or during such part thereof as she should 
continue his widow. He gave his son the residue 
of his estate & effects. lie was possessed of long 
annuities At- chattel leaseholds : — Held : those 
parts of the property were not to be converted, but 
that the widow was entitled to enjoy them in 


specie.— Howe i>. Howe (1849), 14 L. T. O. S. 290 ; 
14 Jur. 359. 

304. .] — Testator in the cause, by his will, 

gave & bequeathed all the residue of his property, 
including the lease of the cottage in which he re- 
sided, unto his daughter E. for her Life, upon trust 
that she should either allow her sister B. to live 
with her, rent free, in the said cottage while that 
lease should last, or, if from any cause whatever 
the said sisters should not live together, & after 
the said lease should expire pay to the said B. the 
yearly sum of £20, by equal quarterly payments, 
the first payment to be made three months after 
they should cease to live together or the said lease 
should have expired ; & after the decease of his 
said daughter E., he gave the residue to his said 
daughter B. for her life, & after her decease, to his 
son 8., absolutely. An administration suit having 
been instituted against the personal representative 
of testator, the furniture in the cottage was, with 
the exception of certain articles, sold under an 
order, made at the hearing, to sell the personal 
estate not specifically bequeathed ; &, by the 

master’s report, it appeared that testator had 
been only tenant from year to year of the cottage. 
On the hearing for further directions : — Held : the 
furniture of the cottage was intended to be enjoyed 
by the tenants for life as specifically as the lease 
itself, & they were entitled to retain in their 
possession the articles of furniture which still 
remained unsold. — Cotton v. Cotton (1850), 14 
Jur. 950. 

305. .] — Tenant for life of a residue, held, 

upon the terms of the will, entitled to enjoy long 
annuities in specie. 

By partnership articles, testator’s capital was to 
remain in the concern for eghteen months after his 
death. The tenant for life of the residue was held, 
upon the terms of the will, entitled to the profits 
made during that period. — 8kjrvjng v. Williams 
(1857), 24 Beav. 275 ; 30 L. T. O. 8. 49 ; 3 Jur. 
N. 8. 927 ; 53 E. K. 363. 

Annotation Apld. Rowe v. Rowe (1861), 29 Beav. 276. 

306. .] — The rule laid down in IIowc v. 

Dartmouth ( Ear ! ), No. 265, ante , will not be applied, 
if there is clear indication in testator’s will that the 
result which would be attained by the application 
of the rule is not his intention. — S impson v. 
Lester (1858), 33 L. T. O. 8. 6 ; 4 Jur. N. 8. 1269. 

. I n notation : — Refd. Gray v. digger (1880), 15 Ch. 1). 74. 

307. .] — Testator, after bequeathing “ all 

his stock & money in the funds,” together with his 
residuary personal estate, to trustees to pay debts, 
directed that they should convert into cash all 
his residuary estate & effects, “ except the free- 
hold, copyhold, leaseholds & stocks.” Testator 
was possessed of two sums of long annuities at the 
time of his death : — Held : these long annuities 
were within the exception, &, as such, were not to 
be converted into cash. — Grant v. Mossett (1860), 
2 L. T. 133 ; 8 W. It. 330. 

308. .] — 8troud v. (tWYER, No. 357, post. 

309. •] — The widow of testator was, upon 

the construction of his will : — Held : entitled to 
the enjoyment, for her life, of a leasehold house, in 
specie. — 8olomon v. Solomon (1864), 33 L. J. Ch. 
473 ; 10 L. T. 54 ; 10 Jur. N. 8. 331 ; 12 W. It. 
540. 

Annotations : — Mentd. Uc Wormsley’s Estate, Hill v. 

Wormsloy (1870), 4 Ck. 1). 005 ; Ue Kershaw, Drake v. 

Kershaw (1888), 37 Ch. D. 074 ; Uc Fraser, Lowther v. 

Fraser, [1904] 1 Ch. 720. 

310. .] — Testator gave his residuary estates 
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to trustees in trust to convert into money such 
parts thereof as should not at his decease consist 
in money or be invested in any of the public funds 
or Govt, securities, & to invest the same in such 
public funds or Govt, securities as to them should 
seen most advantageous, & to pay the interest, 
dividends, & annual proceeds of such residue to his 
children in equal shares for their lives, & after 
their deaths upon other trusts : — Held : long 
annuities, of which testator died possessed, 
were within the exception from the trust for con- 
version, & the tenants for life were entitled to enjoy 
them in specie. — Wild ay v. Sandys (1809), L. R. 
7 Eq. 455 ; 20 L. T. 801 ; 17 W. R. 003. 

Annotation Distd. Porter v. Baddeley (1877), 5 Ch. D. 

542. 

311. — _.] — Macdonald v. Irvine, No. 274, 
ante. 

312. ,J — For the purpose of the application 

of rule in Howe v. Dartmouth ( Earl ), No. 205, ante , 
there is no difference in principle between a trade 
involving risk <& a leasehold burdened with 
onerous covenants. 

Testator after giving to his wife “ all my real 
& personal estate for her use as long as she remains 
ft widow <fc at her death all to be divided ” among 
his children proceeded “ Also my shares <fc interest 
in the New Hern Heath Mining co. <fc the New 
Rose Vale Brick & Tile co.” which were two 
colliery business carried on by him in partnership 
with other persons : — Held : upon a consideration 
of the authorities & the construction of the will, 
the rule in Howe v. Dartmouth ( Earl ), No. 2(15, 
ante, did not apply & the wife was entitled during 
widowhood to the profits of the shares of the 
businesses in specie. — Stanier v. IIodgkinson 
(1903), 73 L. J. Oli. 179 ; sub nom. Stainer v. 
Hodgkinson, 52 W. R. 200 ; 48 Sol. Jo. 143. 

Annotation : — Reid, lie Parrott, National Provincial Bank 

v. Parratt, LI 925 J Ch. 560. 

313. .] — Testator bequeathed to his trustees 

all his interest in W. farm, with all his farming 
stock, plant, & crops upon trust to sell & convert 

stand possessed of the proceeds upon the 
trusts declared concerning his residuary estates 

gave them power to carry on his farming business 
for such period as they might deem beneficial for 
his estate, <fe for that purpose to retain & employ 
in such business a sufficient amount of his capital 
not otherwise employed in it, without being 
accountable for any loss arising from such carrying 
on. Ho bequeathed his residuary estate to his 
trustees upon trust to convert & invest the pro- 
ceeds to pay the income of his residuary trust 
estate to his wife during her widowhood, <& after 
her death or remarriage upon certain trusts. 
Testator died in May, 1913, & the trustees decided 
to carry on the* business for a time, but did not 
employ any further capital in the business. The 
widow died in Aug. 1914. The farm consisted of 
between 700 & 800 acres, &> w ; as valued at 
testator’s death at £4,740 4s. In the period 
between testator’s death & that of his widow 
a large profit was made, amounting to 
£2,718 10». 2d., but the widow received nothing 
during her life. Her exors. claimed that her 
estate was entitled to the whole profit, while the 
residuary legatees claimed that her estate was 
entitled only to 4 per cent, per annum on the 
value of the farm : — Held ; in such cases the ct. 
must look carefully at the words of the will for 
indications of testator’s intention as to the income 
of the unconverted property ; there was in the 
will sufficient indication that the widow should 


take the profits of the farming business in specie ; 
& her estate was entitled to the whole of the 
profits. — Re Slater, Slater v . Jonas (1915), 
85 L. J. Oh. 432 ; 113 L. T. 691. 

314. .] — Re Grant, Grant v. Grant (1920), 

150 L. T. Jo. 290. 

315. .] — Re Corelli (1925), 69 Sol. Jo. 

525. 


iii. What amounts to Indication of Intention. 

316. Small indication sufficient.] — (1) The rule 
laid down in Howe v. Dartmouth {Earl), No. 265, 
ante, is, that where property of a perishable nature 
is given to be enjoyed in succession, the object 
of testator can only be effected by converting into 
permanent annuities, giving each person, in 
succession, the dividends of the fund. This rule 
prevails, unless there can be gathered from the 
will some expression of intention that the pro- 
property is to be enjoyed in specie, & which it is 
incumbent on those contesting the application of 
the rule to point out. 

Modern cases allow small indications of intention 
to prevent the application of the rule ; but the 
mere absence of any direction to convert is 
insufficient. 

(2) Testator bequeathed all his money, securities 
for money, money in the funds, household 
furniture, cattle, & all other his personal estate 
<fc effects unto two trustees, upon trust to pay his 
debts legacies, & subject to the payment of a 
legacy, to stand possessed upon the trusts after 
mentioned. He then devised his freehold estates 
to trustees, upon trust to permit Ids wife to reside 
at his house, &> to use the household furniture, 
plate, linen, & china therein for her life, to 
“ pay the rents & profits of his real estate,” & “ the 
interest dividends, & proceeds to arise from his 
money, & securities for money, money in the 
funds, & personal estate thereinbefore bequeathed ” 
to her for life, <te, after her decease, to sell liis real 
estate, divide pay the purchase-moneys ; “ & 
pay, assign, or transfer his money & securities 
for money, money in the funds, & personal estate ” 
unto Ids children. Testator possessed long 
annuities & r leaseholds : — Held ; they ought to be 
converted into 3 per cents. & the widow w as merely 
entitled to the dividends thereon. — Morgan v. 
Morgan (1851), 14 Beav. 72 ; 51 E. R. 214. 

Annotation* : — As to (1) Apld. Holgate r. Jennings (1857), 
24 Beav. 023 ; Craig v. Wheeler (1800), 29 L. J. Ch. 374 ; 
ltowe i\ Rowe (1891), 29 Beav. 279 ; Macdonald v. Irvine 
(1878), 8 Ch. D. 101 : lie Pitcairn, Bramiroth r. Colvin, 
(18991 2 Ch. 199. Refd. lit On me. Game v. Young, 
11897) 1 Ch. 881. As to (2) Distd. Wearing r. Wearing 
(1859), 23 Beav. 99; Yates v. Yates (1890), 28 Beav. 
937. Apld. lie Llewellyn’s Trust (1891), 29 Beav. 171. 
Consd. Thursbv t’. Tliurshy (1875), L. It. 19 Eq. 395. 
Generali]/, Consd. Morley v. Mendhani (1859), 2 Jur. N. S. 
998. Refd. lie McEuen, McEuen v. Phelps, [1913] 2 Ch. 
704. 

317. Property given without reserve — With right 
to dispose of moiety.] — Testator gave to his wife 
all & every part of his property, in every shape, 
& without any reserve, for her life ; & at her death 
the property so left to be divided, one half among 
certain persons mentioned, the other half to be at 
the sole disposal of his wife. Part of testator’s 
property was leasehold : — Held : the persons to 
whom a moiety of testator’s property was given 
over were not entitled to have the leasehold pro- 
perty sold, but the widow was entitled to enjoy it 
for her life. — Collins v. Collins (1833), 2 My. & E . 
703; 39 E. K. 1113. 

Annotations : — Folld. Pickering r. Pickering (1839), 4 My. Sc 
Cr. 289. Distd. Lichfield v. Baker (1840), 13 Beav. 447. 
Apld. Hlnvos v. Hinvos (1844), 3 Hare, 009. Conftd. 
Chambers v. Chambers (1849), 15 Sim. 183 ; Pickup v. 
Atkinson (1846), 4 Hare, 624. Apld. Hunt v, Scott 
(1847), 1 De G. & Sm. 219 ; Burton v. Mount (1848), 2 
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P° P* JSE. ^83. Consd. Milne v. Parker (1848), 17 
L. J. Ch. 194 ; Prendergast v. Prendergast (I860), 3 
H. B. Gas. 195. Distd. Morgan v. Morgan (1851), 14 
Beav. 72 ; Hood v. Clapham (1854), 19 Beav. 90. Apld. 
Stanier v. Hodgkinson (1903), 73 L. J. Ch.,179. Polld. 
lie Barratt, National Provincial Bank v. Barratt, [1925] 
Ch. 550. Reid. Caldecott v. Caldecott (1842), 1 Y. & 
C. Ch. Cas. 312 ; Thornton v. Ellis (1853), 16 Jur. 236 ; 
Craig v, Wheeler (1860), 29 L. J. Ch. 374 ; Tliursby v. 
Thursby (1875), L. It. 19 Kq. 395 ; Macdonald v. Irvine 
(1878), 8 Ch. D. 101 ; Ite Bland, Miller v. Bland, [1899J 2 
336. 

318 . Property specifically designated.] — Testa- 
trix, having £115 long annuities standing in her 
name at her death, of which £05 like annuities 
had been purchased for her by T. B., bequeathed 
her residuary estate to trustees, to be invested or 
continued by them in the public funds or at 
interest, the stocks, funds or securities to be 
varied at discretion, in trust to pay certain 
annuities out of the interest, dividends, etc., &, 
subject thereto, to pay the income of the said 
trust moneys, stocks, funds A securities, to 8. N. 
for life ; A, subject thereto, she gave all the residue 
of her estate to the trustees absolutely. By 
a codicil she gave all the money funded by T. B. in 
her name in the long annuities, which she mentioned 
to be £50 per annum , to C. 1). after 8. N.’s death - 
Held : £50 of the long annuities were specifically 
bequeathed to C. 1). — D’Aglie v . Fryer (1811), 
12 Sim. 1 ; 50 E. R. 1030 ; affd., 12 Sim. 328, n., 
L. C. 

Annotation : — Consd. Purchase v. Shall is (1850), 2 II. & Tw. 
354. 

319. .] — Testator began his will by 

bequeathing the whole of his property to his wife 
for life, A afterwards to be equally divided between 
his children. He then gave to each of his children 
A to his wife some pecuniary A specific legacies, A 
afterwards bequeathed as follows : “ The pro- 

perty, my house, 21, North Street, St. Marylebone, 
let on lease at £48 a year, £1,000 new 4 per cents., 
£1,500 in the 2 per cent. Consols, £045 in the threes 
reduced, A £20 per annum in the long annuities, 
all this 1 give to my wife, with the residue A 
interest, should there be any ” : — Held : the widow 
took a life interest only in the general residue, 
including the particulars enumerated in the 
concluding clause, but of those' particulars she was 
entitled to the enjoyment in specie. — -Vaughan v. 
Buck (1841), 1 Ph. 75 ; 0 Jur. 23 ; 41 E. li. 550, 
L. 0. ; subsequent proceedings (1843), 13 Sim. 404. 

Annotations : — Consd. Oakes r. Strachey (1843), 13 Sim. 
414. Distd. Marks v. Solomons (1850), 19 L. J. Ch. 555. 
Consd. Tickner r. Old (1874), L. K. 18 Kq. 4 22. Refd. 
Sutherland v. Cooke (1844), 1 Coll. 4 98 ; Cl lumbers v. 
Chambers (1846), 10 Jur. 326 ; lie Barratt, National 
Provincial Bank v. Barratt, [1925] Ch. 550. 

320 . Property In public funds.] — Testator 

gave all interest A dividends of all such stock as lie 
might have in the public funds to one for life, & 
gave “ the principal money so invested ” to others 
in remainder ; he possessed a sum of £220 long 
annuities at liis death : — Held : a specific gift of 
the long annuities for life ; A the parties in 
remainder were not entitled to have the long 
annuities converted, A the produce invested for 
their benefit, in a fund which was not perishable. — 
Walker v. Tillott (1835), 4 L. J. Ch. 232. 

321 . .] —Testator having 3 h per cents. 

East India stock, Danish bonds, A other property, 
bequeathed to his wife, during her widowhood, the 
interest of all the money he had or might possess 
in the funds or other securities, “A I further 
bequeath, to my wife, the interest of any other 
property I do or may possess, to be enjoyed by 
her so long as she remains single ” : — Held : 
testator’s widow was entitled, as against the 
residuary legatees, to enjoy, in specie , every 
portion of her husband’s property which came 


within the description of money in the funds or 
other property, A consequently, his 3£ per cents. 
East India stock & Danish bonds. — Oakes v. 
Strachey (1843), 13 Sim. 414 ; 7 Jur. 433 ; 00 
E. R. 100. 

322. - .] — Testator willed that his wife 

should receive the interest of “ all the property 
I possess in the public funds, for her life ” : — 
Held : the wife was entitled to receive the income 
of all the property which testator had in the funds 
at the date of his will, A in its then state of invest- 
ment, notwithstanding it consisted of long 
annuities. — Oockean v. Cockran (1844), 14 

Sim. 248 ; 4 L. T. O. S. 49 ; 8 Jur. 079 ; 00 E. R. 
353. 

Annotations : — Refd. Langdule v. Briggs (1856), 8 De G. M. 
A G. 391 ; lie Horton, Lloyd v. Hatchott, [1920] 2 Ch. 1. 

323 . Property in bank & India stock.] 

— Testatrix gave her property, with certain 
exceptions, to her granddaughter, A afterwards 
stated “ that her property was in the Bank A 
India House ” : -Held : she was entitled to enjoy 
the Bank A India stock in specie, A it was not 
liable to be converted into consols.— “Hubbard v. 
Young (1847), 10 Beav. 203 ; 10 L. J. Oh. 182 ; 
9 L. T. O. S. 203 ; 11 Jur. 177 ; 50 E. R. 500. 

324. Power to trustees to apply rents after death 
of life tenant — In maintenance of remainderman.] — 
Testator gave the residue of his estate A effects 
to trustees, to permit the rents, interest A annual 
proceeds to be received by A. for life, A after his 
decease to O. A D. when they attained twenty-one, 
with power after the death of A. to apply the rents, 
etc., towards the maintenance of 0. A 1). until 
their shares should become vested. Part of 
the residue consisted of leaseholds; — Held: the 
tenant for life was entitled to enjoy them in specie , 
A they were not to be converted for the benefit 
of those in remainder. — GoodenougH v. Trema- 
mondo (1840), 2 Beav. 512 ; 48 E. R. 1280. 

Annotations : — Consd. Hiuves r. Ilinves (1811), 3 Hare, 
609. Apld. Gale c. Bent (1815), 5 Hare, 24. Distd. 
Pickup v. Atkinson (1816), 1 Hare, 624 ; Morgan t\ 
Morgan (1851), 14 Beav. 72 ; Be Game, Game r. Young, 
[1897] 1 Ch. 881. 

325. Power to tenant for life to retain sum — For 
renewal of leases.] — Testator gave his widow “ the 
full A entire enjoyment ” of his real A personal 
estates, which, after her death, he gave to other 
persons ; A he empowered her to retain a portion 
of a sum of £150 a year given to other parties, for 
renewing the leaseholds : — Held : she was entitled 
to enjoy the leasehold in specie, it was not impera- 
tive on her to renew, but she had acted wrongly 
in surrendering a lease, of which she was the only 
cestui que vie , as she thereby deprived herself of 
the option of renewing for the benefit of the 
parties in remainder.-- Harvey v. Harvey (1842), 
5 Beav. 134 ; 49 E. K, 528. 

326. Direction for sale with realty — On happening 
of specified event.] — The fair conclusion to be 
drawn from the will is that there was to be no sale 
or conversion either of the real or leasehold pro- 
perty thus given together, before the event which 
is there mentioned A that, at that time A not 
before that time, both species of property were 
to be sold together. My impression, therefore, 
is . . . that there is an expression of intention 
that the leasehold property should be enjoyed 
in specie (Knight Bruce, V.C.). — Daniel v, 
Warren (1843), 2 Y. A C. Ch. Cas. 290 ; 7 Jur. 
402 ; 03 E. R. 127. 

Annotations : — Consd. Hiuves v. Hitiveb (1844), 3 Hare, 009. 
Distd. Blarm r. Hell (1852), 2 De G. M. A G. 775. Refd. 
Chambers r. Chambers (1816), 15 L. J. Ch. 318 ; Mac- 
donald v. Irvino (1878), 8 Ch. D. 101. 

327. Direction to trustees to retain percentage of 
rents.] — A direction to sell particular parts of 
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testator’s personal estate is not of much weight 
on the question of the conversion of the residue ; 
for the rule as to conversion does not proceed on the 
presumed existence of a definite intention that the 
property shall be converted, but upon the expressed 
intention that the legatees shall enjoy the property 
in succession. 

The direction, that the trustees should retain 
a percentage on the rents to be collected, fortified 
by other expressions in the will, regarded as evi- 
dence that testator contemplated the enjoyment 
of the leasehold property hi specie by the legatees. 
—Cafe v. Bent (1845), 5 Hare. 24 ; 67 E. B. 812 ; 
sub nom. Cape v. Bent, 9 Jur. 653. 

Annotations : — Distd. Morgan v. Morgan (1851), 14 Beav. 72. 

Reid, lie Nicholson, Eade v. Nicholson, [1909] 2 Ch. 111. 

328. Direction to sell part.] — Cafe v. Bent, No. 
327. ante. 

329. Direction to divide on death of tenant for 
life.] — Residuary devise Sc bequest on trust to 
pay the dividends, interest. Sc annual produce of 
testator’s real Sc personal estates to the separate 
use of his daughter or daughters for life, Sc after 
her or their decease, to pay, transfer, Sc equally 
divide the whole of his real Sc personal estate among 
the issue of his daughter or daughters ; Sc for want 
of such issue to pay certain legacies, Sc to sell the 
residue of the real Sc personal estate not con- 
sisting of money : — Held : to entitle the tenant 
for life to the enjoyment of the personalty i)i specie. 
— Hunt v. Scott (1817), 1 He G. Sc Sm. 219 ; 63 
E. R. 1041. 

Annotations: — Distd. Morgan v. Morgan (1851), 14 Beav. 

72 ; Blann v. Bell (1852), 22 L. J. Ch. 286. 

330. * .] — Testator, after certain specific 

bequests, gave to his wife all his property in the 
world for her life?. Sc after her decea.se all his free- 
hold Sc leasehold estates to his sister B. Sc her heirs. 
Sc the interest of his funded Sc other property 
between B. Sc 8. for their respective lives, with 
remainders over. Testator then declared that his 
wife should hold peaceable possession of his house, 
furniture, plate, linen <fc glass. Sc all his property 
at East House Sc elsewhere for her life ; Sc that 
no distribution of any part of his property should 
take place until after the decease of his wife, except 
for payment of debts, etc. : — Held : the widow was 
entitled to the enjoyment in specie of certain long 
annuities, part of the residue of testator’s estate. — 
House v. Way (1848), 18 L. ,T. Ch. 22 ; 12 L. T. 
O. S. 268 ; 12 Jur. 958. 

331. .] — Testator gave his property to 

trustees for the benefit of his wife for tier life, iV: 
after her decease to be equally divided among his 
ten children, tlie object being that during the 
widow’s life, she might have the means of bringing 
up her children. One of the children became in- 
solvent, Sc on a claim for the administration of 
testator’s estate, filed by assignees in insolvency 
Sc praying that the widow mi g lit be ordered to 
convert certain leaseholds Sc long annuities, Sc to 
invest the money in ct., instead of enjoying the 
income in specie : — Held : upon the construction 
of the will, Sc considering that testator’s object 
was to provide not only for his widow but also for 
liis children during her life, she was entitled to the 
income in specie , & pltfs. were not entitled to costs 
in prosecuting a, claim in such a case. — Marshall, 
v. Bremnek (1854), 2 Sm. Sc G. 237 ; 2 W. R. 320 ; 
65 E. R. 381. 

332. .] — Testator gave the residue of his 

estate Sc effects, in trust to pay “ the annual 
proceeds to his wife ” for life, Sc after her death, 
to divide “ his said residuary estate Sc effects ” 


between his nephews Sc nieces ; Sc he directed that 
his nephews, in the division, should take such 
parts of the joint property as he held with them. 
Part of the joint property was leasehold : — Held : 
the tenant for life was entitled to enjoy the whole 
perishable property in specie. — IIolgate v. Jen- 
nings (1857), 24 Beav. 623 ; 53 E. R. 498. 

Annotations : — Apld. Stanier v. Hodgkinson (1908), 73 

L. J. Ch. 179. Mentd. Humphreys v. Humphreys (1867), 

L. R. 4 Eq. 475 ; Be McEuen, McEuen v. Phelps, [1913] 

2 Ch. 704. 

333. .] — Testator bequeathed to his widow 

“ the interest, dividends or income of all moneys 
or stock,” Sc “of all the property whatsoever 
yielding income at his decease ” for her life, the 
principal to remain untouched, Sc at her death to 
be divided amongst his children : — Held : the 
widow was entitled to enjoy the residue in specie. — 
Boys v. Boys (1860), 28 Beav. 436 ; 54 E. R. 434. 

334. .] — Right of a tenant for life to enjoy 

a residue in specie inferred from a direction “ to 
get in Sc convert the same into money Sc divide ” 
after his death. — Rowe v. Rowe (1861), 29 Beav. 
276 ; 54 E. R. 633. 

Annotation : — Reid. Macdonald v. Irvine (1878), 8 Ch. D. 

101. 

335. .] — Testator, who was possessed of 

the copyright in certain books, of which his aunt 
was the authoress, bequeathed all his real Sc 
jjersonal estate to trustees upon trust to pay tho 
income to his wife, Sc after her death or second 
marriage he devised & bequeathed the whole of 
such real Sc personal estate to his trustees upon 
trust to divide the same into three equal parts 
Sc to pay the income of one-third to each of two 
sisters Si a brother for life, with remainder in each 
ease to the children of the life tenant. Some of 
these books were being published under agree- 
ments with publishers securing royalties to 
testator as owner of the copyright. The copy- 
rights in other stories had been previously trans- 
ferred by the authoress under agreements to 
publishers who were to publish the story in book 
form, Sc after deducting from the income all 
expenses relating to the production Sc sale the 
profits remaining were to be equally divided 
between the authoress Sc the publishers: — Held: 
the mere trust, on the determination of the limited 
interest, to divide the residuary estate was not in 
itself a suflicient manifestation of an intention to 
exclude the application of the rule in IJowc v. 
Dart mouthy Earl , No. 265, ante , Sc in accordance 
with that rule the interest of testator in the 
copyrights Sc his agreements relating thereto 
must be valued as at the expiration of one year 
from the date of his death, Sc the tenant for life 
would, as from the death, be entitled to receive 
interest at 4 per cent, on such value. — lie Evans’ 
Will Trusts, Pickering v. Evans, [1921 J 2 Ch. 
309 ; 91 L. J. Ch. 29 ; 125 L. T. 822 ; 65 Sol. Jo. 
753. 

336. .] — Testator, after appointing exors. Sc 

directing the payment of his debts, etc., bequeathed 
the whole of his property of every description to 
his wife for life, Sc after her death he desired his 
estate to be divided into five portions among his 
three daughters & four others who were infants. 
Testator died possessed of personal estate com- 
prising {inter alia) furniture, a leasehold house, & 
shares in a limited co. : — Held : testator, by the 
language he had used, had evidenced his intention 
to exclude the operation of the rule in Howe v. 
Dartmouth (Earl), No. 265, ante , & the tenant for 
life was entitled to enjoy testator’s residuary 
estate in specie during her life. — Re Barratt, 
National Provincial Bank, Ltd. v . Barratt, 
[1925] Ch. 550 ; 94 L. J. Ch. 345 ; 133 L. T. 133. 
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337. Trust to pay debts — Annuities not required 
for payment of debts.] — Testator, after certain 
specific bequests gave all other his estate A effects 
to trustees, upon trust, after his decease, to call 
in all moneys that might be due to him upon 
bonds, notes, or other securities, A thereout A out 
of any other part of his personal estate to pay his 
debts, etc., A to invest the residue in govt, stocks, 

A receive the dividends, interest, A annual pro- 
ceeds thereof from time to time as the same 
should become due A payable, together with 
the dividends, interest, A annual proceeds of such 
other govt, stocks as he might be possessed of at the 
time of his decease, A to pay thereout an annuity 
of £20 A to pay the whole remaining dividends, etc., 
of the said stocks A funds as the same should be 
received, to his wife for life, with remainders over. 
Testator, at the time of his death, was possessed of 
£220 long annuities, which were not required for 
the payment of debts : — Held : the tenant for life 
was entitled to the enjoyment of the long annuities 
hi specie. — Milne v. Parker (1848), 17 L. J. Ch. 
104; 12Jur. 171. 

338. Direction to pay rents.] — Testator gave all 
his real A personal estate A eff ects, upon trust to 
pay the rents A profits, dividends A interest to a 
tenant for life, with trusts over in remainder ; A 
declared, that, notwithstanding the gift of his 
freehold k leasehold estates, the trustees might 
sell them, except his dwelling-house, at such time 
as they should think fit. Testator’s estate 
consisted partly of leasehold property A long 
annuities : - Held : the tenant for life was entitled 
to the enjoyment of the income of both these 
descriptions of property in specie . — Burton v. 
Mount (1818), 2 I)e G. A Sm. 383 ; 1 1 L. T. O. S. 
192 ; 12 Jur. 934 ; 94 K. 11. 171. 

Annotations Distd. Morgan r. Morgan (1851), 11 Beav. 
72 ; Blann v. Boll (1852), 2 l)o G. M. & 0. 775 ; Hood v. 
Claphum (1851), U) Reuv. 1)0. Consd. Thnrshy v. Tliursby 
(1875), L. B. 11) Kq. .‘11)5 ; Jic Pitcairn, B rand rot, h r. 
Colvin, [189GJ 2 Ch. 11)1). Distd. Jic Warehain, Warehain 
r. Brevdn (11)12), 81 L. .1. Ch. 578. 

339. .] — Testator gave the residue of his 

freehold, copyhold, A leasehold estates A all other 
his estate A eff ects, upon trust to pay the dividends 
A interest, rents, profits, A annual produce to K. 
for life, with remainders over. This residue con- 
sisted of leasehold property, canal A insurance 
shares, A Dutch bonds: - Held : the tenant for 
life was entitled to enjoy the leaseholds in sjiccic, 
but not the shares or Dutch bonds. — B lann v. 
Bell (1852), 2 l)e G. M. A G. 775 ; 22 B. J. Ch. 
239 ; 20 L. T. O. S. 102 ; 19 Jur. 1103 ; 42 E. R. 
1075, L. JJ. 

Annotations : -Consd. Jic Wuroham, Warehain v. Browin, 
111)12] 2 Ch. 312. Mentd. Wisden r. Wisden (1854), 2 
W. H. GIG ; Jic Tandy, 'randy r. Tandy (IH8G), .11 W. B 
748 ; Coward v. Larkman (1888), GO L. T. 1. 

340. .] — Testator gave his freehold, copy- 

hold A leasehold estates, A all his stocks, shares k 
personal estate, to trustees, in trust to receive the 
“ rents,” issues k profits, k thereout to keep the 
houses, etc., in good, substantial k tenant able 
repair, & renew liis leaseholds, etc., A then to pay 
“ the net income arising from the residuary real 
A personal estate ” to his wife for life : Held : 
the wife was entitled to the enjoyment in specif. * 
Crowe v, Crisford (1853), 17 Beav. 507 ; 2 W. H. 
45 ; 51 E. R. 1130. 

Annotations : — N.F. lie Caine, Game v. young, [1897] 1 Oh. 
881. Overd. He Warehain, Warohum r. Brewin, [1912] 
2 Ch. 312. 

341. .] — Testator having freeholds k lease- 

holds gave “ all his real A personal estate ” upon 
trust “ out of the rents k profits of his real k 
personal estate ” to pay his widow sufficient for 
tier maintenance, A on her death he devised “ all 


his real A personal estate ” to his children . 
Held : the trustee was not bound to convert tne 
leasehold property. — W earing v. Wearing 
23 Beav. 99 ; 53 E. R. 39. 

Annotations : — Distd. Craiff v. Wlioeler (1800). 29 L. J. Ch. 

374. N.F. lie Game, Game Yountf, U 897 ! 1 !*!* Ch 
Overd. Rc Waroham, Warehain v. Brewin, [1912] 2 tn. 

312. 

342. Testator gave the “ residue of liis 

estate A effects ” to trustees, upon trust to sell 
sufficient to pay his debts, k after payment, to 
bold “ his said residuary estate k effects, in trust 
to pay “ the rents,” interest, dividends k annual 
produce to A. for life. There was a power to let 
k sell with the consent of A. -.—Held : A. was 
entitled to enjoy leaseholds in specie.-- -Hind v. 
Selby (1859), 22 Beav. 373; 52 E. R. 1151. 

343. .] — Testator devised k bequeathed all 

his freehold k leasehold estates to trustees, upon 
trust, out of the annual rents A produce of his saul 
real k personal estate, to pay to persons therein 
named certain shares respectively ol such 
annual rents k produce,” in manner therein 
mentioned. Ho gave to his trustees a power ol 
investment of all principal moneys which should 
arise from his said real k personal estate. 

will contained a power of leasing “ all or any part 
of testator’s hereditaments k premises therein- 
before devised ” ; k testator declared that the 
receipts or receipt in writing of the trustees for the 
time being” for the purchase-money of the 
hereditaments k premises sold ” should be gooci 
discharges to the purchases. There was no trust 
for sale expressly created, k no power ot sale 
expressly given : - -Held : the previous words 
which directed an enjoyment of the leasehold 
property i u specie , were not controlled by the 
subsequent words ; & the trustees were not- hmind 
to convert . — lie Elmore’s Will Trusts (1890), 3 
E. T. 359 ; 9 Jur. N. S. 1325 ; 9 W. R. 66. 
Annotation Overd. Jic Waroham, Wareham v. Browin, 

[1912] 2 Ch. 312. 

344. .] — Testator directed that the rents k 

profits of his residuary real k personal estate 
should he paid to his wife for life ; k after her death 
lie gave his residuary estate to others in succession, 
subject to certain annuities, A conferred on the 
annuitants a power of distress. The residuary 
estate included both freeholds k leaseholds • 
Held : neither the direction to pay rents nor the 
power of distress afforded any sufficient indication 
of an intention that the leaseholds should he 
enjoyed in specie , k they ought to he treated as 
converted at the expiration of a year from testa- 
tor’s death, in accordance with the rule in Howe v. 
Dartmouth , Earl , No. 295, ante.— Re Game, Game 
v. Young, [1897 j 1 Ch. SSI ; 66 L. J. Cli. o0o ; 76 
J,. T. 450 ; 45 W. R. 472 ; 41 Sol. Jo. 438. 

Annotations:— Apprvd. Jic Wareham, Wareham r. Browin, 

1 1912] 2 Ch. 312. Refd. Jic Bentham, Pcarco v. Bentham 

(ll)OG), 94 L. T. 307. 

345. .] — Testator gave the residue of his 

real k personal estate to trustees upon trust to 
permit his wife to receive the rents, issues A profits 
from his said real A personal estate during her life 
A after her decease he gave the residue of his said 
veal A personal estate whatsoever the same might 
then consist of A wherever the same might he to 
two persons equally to be divided between them. 
The residuary estate included both freehold A 
leasehold property -.—Held : the rule in Howe v. 
Dartmouth , Earl No. 265, ante , must be applied, A 
the widow was not entitled to the whole of the 
rents A profits of the leaseholds, but was only 
entitled annually to a sum equal to the dividends 
which would be produced if the leaseholds had been 
sold a year after testator’s death A invested m 
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Consols. — Re Wareham, Wareham v. Brewin, 
[191 2 ] 2 Ch. 312 ; 81 E. J. Ch. 578 ; 107 L. T. 80 ; 
50 Sol. .To. 013. 

346. .] — Testator gave the residue of his 

estate upon trust to convert, with power to post- 
pone conversion, A directed his trustees to pay the 
income of his residuary estate to his daughter for 
life. Testator was entitled to a share of the rents 
of leasehold premises in which at the time of his 
death he had an undivided interest : — Held : the 
gift of income included the income of testator’s 
share of the leasehold premises while unconverted. 
— Re Aste, Mossop v. Macdonald (1918), 87 E. J. 
Ch. 000; 118 L. T. 433. 

347. Direction to hold dividends on same con- 
ditions as real estate.]— Testator, having devised his 
real estates in strict settlement, bequeathed his 
personal estate, in trust, as far as the nature of 
it would admit, for the persons who, for the time 
being, might have the ownership & be in the 
possession of his real estates under the limitations 
of his will ; A then directed that those persons, 
under letters of attorney A powers from the 
trustees, which he empowered & required them to 
grant, should receive the yearly dividends which 
might arise out of the public or other funds, A 
the yearly interest which might arise from other 
parts of his personal property, under the same 
restrictions A limitations A to the same extent on 
which they held his real estates : — Held : testator’s 
personal estate was to be enjoyed in specie , not- 
withstanding it consisted, in part, of long annuities 
A Bank Stock.— N eville v. Eortescue (1848), 10 
Sim. 333 ; 12 Jur. 908 ; 00 E. R. 902. 

348. Trusts to take rents, issue & profits.] — 
Testator after directing payment of his debts, 
A charging the same upon his real & personal 
estate, gave, devised, & bequeathed all his real A 
personal estate, both freehold, leasehold, copyhold, 
A of every other kind whatsoever, to trustees, 
their heirs, exors., A administrators, upon trust 
thereout to set apart A invest in Bank Stock a 
sufficient sum to provide for the payment of two 
annuities mentioned in the will, A subject to the 
payment thereof, A of his debts, upon trust to 
permit his wife to receive the rents, issues, profits, 
dividends, A proceeds of his said real A personal 
estate for her life, subject as to such part thereof 
as should be leasehold to the payment of the rent, 
A performance of the covenants contained in the 
respective leases thereof ; A from A after her 
decease, upon trust to convey certain of his free- 
hold estates to pltf . in fee, A as to the residue of his 
estate & property, both real A personal, of every 
kind A description, including the sum of Stock set 
apart for payment of the annuities after the decease 
of the annuitants, testator gave, devised, & 
bequeathed the same to pltf., his heirs, exors., 
administrators, A assigns, according to their 
several natures & qualities respectively, for his & 
their own absolute use A benefit : — Held : upon 
bill filed to charge the exors. for having allowed the 
widow to enjoy certain sums of long annuities, 
part of the estate in specie , the tenant for life had 
been projierly allowed to enjoy the residuary 
estate in specie . — Simpson v. Earles (1847), 11 
Jur. 921. 

349. .] — Testator gave all his leasehold 

estates A all other his estate A effects to trustees, 
on certain trusts for the benefit of his wife A 
daughters A the children of the latter ; A, in de- 
claring the trusts, he used the term “ rents ” as 
well as dividends A annual proceeds ; A he over- 


powered the trustees of his will, for the time 
being, to sell his leasehold estates, & to invest the 
proceeds on mtge. of freehold or other leasehold 
estates A to lease any part or parts of his said 
estates : — Held : in a suit to carry the trusts of the 
will into execution, the leaseholds were not to be 
sold. — Bowden v . Bowden (1849), 17 Sim. 05 ; 
00 E. R. 1052. 

350. .] — Devise of residue of real & personal 

estate on trust to permit A. B. to “ receive & take 
the rents, issues A profits ” for life, with remainder 
over : — Held : A. B. was entitled to enjoy lease- 
holds & railway stock in specie. — Vachell v. 
Roberts (1803), 32 Beav. 140 ; 55 E. R. 55. 

Annotations : — N.F. He Game, Game v. Young:, 11897] 1 Ch. 
881, Overd. He Wareham, Wareham v. Brewin, [1912] 2 
Ch. 312, 

351. .] — Re Wareham, Wareham v. 

Brewin, No. 345, ante. 

352. Absence of direction to convert.] — 

Morgan v. Morgan, No. 310, ante. 

353. .] — Testator gave the residue of his 

real A personal estate to trustees, upon trust, to 
pay or permit his widow to receive the income A 
profits ; A after her death he gave the capital 
over. The will contained no direction as to the 
conversion of his estate. Part of testator’s estate 
consisted of £12,000 invested in a partnership. 
Under a stipulation in the deed of partnership, the 
surviving partner gave a warrant of attorney to the 
exors. of testator, securing payment of the £12,000, 
by instalments of £1,500 a year, with interest at 
5 ner cent, on the unpaid balances : — Held : the 
rule laid down in Howe v. Dartmouth , Earl , No. 205, 
ante, as applied to this case, required the trustees 
not to convert the property but to set a value 
upon it, A to give the tenant for life 4 per cent, on 
the value A to invest the residue of the surplus 
income, paying the income of these investments 
to the tenant for life, A appropriating the corpus 
to the remainderman. — Meyer v. Sim on sen (1852), 
5 T)e (i. A Sm. 723 ; 21 E. J. Ch. 078 ; 19 L. T. 
O. S. 337 ; 04 E. R. 1310 

Annotations : — Apld. He Llewellyn’a Trust (1861), 29 Beav. 
171 ; Brown r. Gellatly (1867), 2 Cl). App. 751 ; He 
Eaton, Dairies i\ Eaton (1894), 70 L. T. 761 ; Wentworth 
r. Wentworth. 1 1900 1 A. C. 163; He Beech, Saint v. 
Beech. [1920] I Ch. 4 0 ; He Evans’ Will Trusts, Pickering 
v. Evans, (1921 J 2 Ch. 309. Refd. Thereby v. Thursby 
(1875), L. U. 19 Eq. 395; He Chancellor, Chancellor v. 
Brown (1881), 26 Ch. D. 42 ; He Nicholson, Nicholson r. 
Nicholson, (1895J W. N. 106; He Woods, Gabcllini r. 
Woods, I HUH l 2 Ch. 4; Jte Oliver, Wilson r. Oliver, 
|19()8| 2 Ch. 74. 

354. .] -Where a will contains no trust for 

conversion, A the life tenant of residue, or of a 
legacy, is given the entire income thereof, lie is 
entitled to the, income of unauthorised permanent 
securities retained, A appropriated, by the trustees 
under a power of retainer, A appropriation. — Re 
W ilson, Moore v. Wilson, [1907] 1 Ch. 394 ; 
70 E. J. Ch. 210 ; 90 L. T. 453. 

A n notation Apld. He Nicholson, Eadc v. Nicholson, 
11909] 2 Ch. 111. 

355. .] — Where a will contains no trust for 

conversion A t lie tenant for life of the residue is 
given the entire income thereof, he is entitled to 
t lie income of the unauthorised securities retained 
by the trustees under a power of retainer whether 
the securities are of a permanent or of a wasting 
nature. 

There is no distinction for the purposes of the 
application of the rule in Howe v. Dartmouth. Earl y 
No. 205, aide, between unauthorised securities of a 
wasting A those of a permanent nature. — Re 
Nicholson, Eade v. Nicholson, [ 1909] 2 Ch. Ill ; 
78 L,. J. Oh. 510 ; 100 E. T. 877. 

356. Gift of leaseholds subject to annuity to 
remainderman.] — Testator gave all his residuary 



Part II. — Power op Disposition by Will. 


207 


real estate & his stock, mtges., & securities for 
money, & all other his personal estate & effects to 
his wife & his son, upon trust for his wife for life, 
subject to an annuity for his son ; after her 
death, as to all the devised & bequeathed freehold 
Ac residuary real & personal estate, of which his 
wife was to have the yearly interest, upon trust for 
his son absolutely. Testator left leaseholds, as to 
which at the time of his death he was liable to the 
landlord for repairs, & they were afterwards 
repaired at the widow’s expense : — Held : the 
widow was entitled to the leaseholds in specie , the 
repairs were to be borne by the residue, At not by the 
tenant for life. — H arris v. Poyner (1852), 1 Drew. 
174 ; 21 L. ,T. Oh. 015 ; 16 Jur. 880 ; 61 E. R. 418. 

Annotations : — Apld. Pinfold v. Shillingford (1877), 25 W. It. 
425. Consd. Macdonald v. Irvine (1878), 8 Ch. I). 101 ; 
Re Warehain, Wareham v. Brewin, [1912] 2 Cli. 312. 
Refd. Re Game, Game v. Young, [1897] 1 Ch. 881. 

357. Authority to executors to enter Into partner- 
ship with third party — Leaving testator’s capital 
in partnership.] — (1) Testator authorised his exors. 
to enter into a partnership with his brother, on 
such terms as they should think fit, Ac leave his 
capital therein. The exors. did so, Ac the articles 
of partnership stipulated that interest at 5 per 
cent, should be paid on testator’s capital, Ac that 
part of the exor.’s profits should be left in the con- 
cern “ as additional capital ” : — Held : the tenant 
for life was entitled to the interest, but the share 
of the profits retained as additional capital must, 
as between the tenant for life & remainderman, be 
considered as capital Ac not income. 

(2) The case of Howe v. Dartmouth (Hart), No. 
265, ante , & other similar cases rest on this principle, 
that where a testator leaves property which is 
wearing out, the tenant for life of the residue 
cannot, in the absence of any direct expression for 
that purpose in the will, enjoy the property in 
specie , that the property must be realised, At that 
the tenant for life can only have interest on the 
amount thus realised (Romilly, M.R.). — Stroup 
v. CJwyer (I860), 28 Beav. 130 ; 2 L. T. 400 ; 6 
Jur. N. 8. 710 ; 54 E. R. 315. 

Annotations : — As to (1) Dbtd. Rc Hi]]. Ilill v. Hill (1881), 
50 L. J. ('ll. 551. Apprvd. Slade v. Cliaine, [19081 1 Ch. 
522. Apld. Re Hoyles, How v. Jagg (No. 2), [1912] 1 Ch. 
(>7. Refd. Vyse v. Foster (1872), 8 Oh. App. 309: Re 
Appleby, Walker v. Lever, Re Appleby, Walker v. Nisbet 
(1902), 51 W. H. 153. < 'Jeneralli /, Mentd. Cliillingworth 

v. Chambers, [1896] 1 Ch. 685. 

358. Discretion given to trustees.] — Testator, 
after a specific bequest, gave all his residuary 
estate, both real Ac personal, to trustees, whom he 
also appointed exors. upon trust, as soon as con- 
veniently might be after his death, to sell so much 
& such paid thereof as they might think necessary 
for paying all his mtge. Ac other just debts & 
funeral Ac testamentary expenses ; At he directed 
the trustees, out of the moneys to arise from such 
sale At other his residuary estate, to pay ail such 
sums of money as might at the time of his decease 
be charged on his freehold or leasehold estates by 
way of mtge. Ac all other his just debts Ac funeral <te 
testamentary expenses, Ac to invest so much 
of the moneys as might remain after such pay- 
ments ; At to stand possessed of such investments 
At all other his residuary estate Ac the income 
thereof upon trust for several persons successively 
for their respective lives, with remainders over. 
Bart of testator’s residuary estate consisted of a 
leasehold, which was at the time of his death 
subject to a mtge. Shortly after testator’s death, 
the trustees paid off the mtge. out of testator’s 
estate : — Held : upon the construction of the w ill, 
the trustees had a discretion as to what part of 
testator’s estate should be converted ; the ct. 
could not interfere with such discretion, at all 


events if a considerable time had elapsed since it 
had been exercised ; At the tenants for life were 
entitled to enjoy the leaseholds in specie. — 
Re Sewell’s Estate (1870), L. R. 11 Eq. 80 ; 
sub nom. Re London At North Western Ry. Co. 
(Sewell’s Estate), 40 L. J. Ch. 135 ; 23 L. T. 
835 ; 19 W. R. 220. 

Annotation : — Apld. lie Pitcairn, Brandreth v . Colvin, [1896] 

2 Cb. 199. 

359. .] — Testator, having purchased a piece 

of land, opened it as a brick field, Ac it was open at 
his death. By Ids will he devised it to trustees 
upon trust to sell “ when, in their discretion, it 
may seem advisable ; ” Ac be directed that the 
rents “ Ac profits ” should, until sale, be considered 
as part of his personal estate, At be applicable Ac 
applied in such manner as the dividends or interest 
to arise from the investments of the sale moneys. 
He then gave the income of the investments to a 
tenant for life, with remainder, as to the capital, 
over. 

Royalties became payable after testator’s death. 
The trustees did not seil for ten years, but allowed 
the brick field to be worked out, being of opinion 
that by holding the land for the present they 
might sell it at a higher price afterwards for 
building purposes : — Held : the tenant for life 
was entitled to the royalties absolutely, Ac not 
merely to the income which they would have pro- 
duced if invested. — M iller v. Miller (1872), 
L. R. 13 Eq. 263 ; 41 L. J. Ch. 291 ; 20 W. R. 324. 

Annotations : — Apld. Re North, Garton v. Cumberland, 

[1909] 1 Oh. 625. Mentd. Leppington v. Freeman (1891), 

65 L. T. 145. 

360. .] — Testator, possessed of shares in 

several ships, bequeathed his personal estate to 
trustees, upon trust for sale, Ac conversion, At to pay 
the income arising therefrom to his wife for life. 
The will contained a power for the trustees to 
postpone such sale Ac conversion “ for so long as 
they may think fit,” Ac a direction that the income 
arising from his unconverted personal estate 
should be paid Ac applied in the same manner as 
the income of the moneys produced by such con- 
version would be payable or applicable. The ships 
wore not sold until t wo years after testator’s death, 
At in the interval made several voyages, from which 
large profits resulted : — Held : such profits must be 
treated as income Ac not capital, At were, therefore, 
payable to the tenant for life. — L ean v. Lean 
(1875), 32 L. T. 305 ; 23 W. R. 185. 

361. .] — 1 Testator gave the residue of his 

estate, real Ac personal, to trustees to pay to his 
wife the rents, issues Ac profits, for life for her own 
absolute use A: benefit, Ac after making bequests 
of leaseholds, but not directing conversion, Ac of 
moneys, he gave the residue of his estate to five 
persons named equally. lie authorised & em- 
powered liis trustees to allow the moneys which 
he possessed to remain in the same state of invest- 
ment in which they should find them at his decease, 
unless circumstances should render it advisable 
to dispose of his bank shares. Testator’s estate 
consisted {inter alia) of a sum of long annuities : — 
Held : the widow was not ent itled to enjoy the 
annuities in specie , but they must be treated as 
having been converted at the death of testator.— 
Porter v. Baddeley (1877), 5 Oh. D. 542. 

Annotations : — Distd. Rc Thomas, Wood v. Thomas, [18911 

3 Ch. 482. Consd. Re Bates, Hodgson r. Bates, [1907] 1 

Ch. 22 ; Re Nicholson, Eado v. Nicholson, [1909] 2 Ch. 

111. Reid. Re Sheldon, Nixon v . Sheldon (1880), 39 

Ch. D. 50. 

362. .j — Testator gave several leasehold 

houses held upon short terms to trustees to pay 
the income to his wife for life, At then to his grand- 
children, Ac he gave his trustees, one of whom was 
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his wife, power to retain any portions of his 
property in the same state in which it should be 
at his decease, or to sell A convert the same as they 
should in their absolute discretion think fit : — Held : 
the special power to retain existing investments 
took the case out of the general rule as to conver- 
sion of perishable property, A the trustees were at 
liberty to retain the short leaseholds, A any other 
investments held by testator for such period as 
they should think fit. — G ray v. Sigcjers (1880), 
15 Oh. 1). 74 ; 49 L. J. Oh. 819 ; 29 W. R. 13. 

Annotations : — Apld. Re Nicholson, Eade v. Nicholson, 
[1909] 2 Oh. 111 . Refd. Be Thomas, Wood v. Thomas, 
[1891] 3 Ch. 482. 

363. .1 — A discretionary power to convert 

if A when the trustees shall think fit, entitles the 
tenant for life to the enjoyment of the leasehold 
property in specie in the meantime. Where a full 
discretion is by the will given to the trustees, the 
rule in Howe v. Dartmouth , Earl , No. 205, ante, is 
not applicable, A the ct. will not interfere. — Re 
JjEONARD, Theobald v. King (1880), 43 L. T. 664 ; 
29 W. R. 234. 

364. .] — Testator empowered his trustees 

at their discretion to continue all or any part of his 
personal estate in the state or investment in or 
upon which the same should be at his death, or 
otherwise to convert the same, & to invest the 
proceeds in the names of the trustees in certain 
specified securities. At the death of testator part 
of his personal estate consisted of securities not of a 
wasting nature A not specifically authorised. In 
an action for the administration of the estate the 
Chief Clerk found that some of these securities 
were proper to be continued, A that others were 
proper to be called in : — Held : the tenants for life 
under the will were entitled to receive in specie 
the income of those unauthorised securities which 
were retained, A which were not of a wasting 
nature.— 7?c Sheldon, Nixon v. Sheldon (1888), 
39 Ch. D. 50 ; 58 L. .J. Ch. 25 ; 59 L. T. 133 ; 37 
W. R. 26. 

Annotations s -Consd. Be Thomas, Wood v. Thomus, [1891] 

3 Oh. 482. Apld. Be Hates, Hodgson v. Hates, [1907] 1 Ch. 
22 ; Be VViteon, Moore v. Wilson, [1907] 1 Ch. 394. Refd. 
Be Nicholson, Eadc v. Nicholson (1909), 78 L. J. Ch. 510. 

365. .] — Where a power is coupled with a 

trust or duty, the et. will enforce the power A 
timely exercise of t he power, but will not interfere 
with the discretion of the trustees as to the 
particular time or manner of their bond fide 
exercise of it. 

The question which 1 have to decide is, whether 
the trustees of a voluntary settlement should be 
ordered to sell at once certain leasehold premises, 
A invest the proceeds of sale so as to equalise as 
far as possible the income between a tenant for 
life A those entitled in remainder. There is un- 
doubtedly a duty upon the trustees to sell the 
leaseholds some time. I think their power of 
sale is coupled with a trust or duty, which the ct. 
will enforce if the trustees neglect to act in a proper 
& timely manner, but the ct. will not interfere 
with the discretion which the trustees possess as 
to the particular time or manner when A in which 
they will exercise their power, so long as their 
conduct is bond fide , A they act fairly between the 
beneficiaries (Chitty, J.). — Re Burrage, Bur- 
ningham v. Burrage (1890), 62 L. T. 752. 

366. .] — Testator by his will gave his 

residuary estate to trustees upon trust for con- 
version, A investment of the proceeds in specified 
securities, with power to the trustees in their 
absolute discretion to retain any securities or 
property belonging to him at his death uncon- 


verted, for such period as they should think fit, 
& declared that his trustees should stand possessed 
of “ the stocks, funds, shares, A securities for the 
time being constituting or representing the resi- 
duary personal estate A effects thereinbefore 
bequeathed, A of the income thereof,” upon trust 
to pay the income to certain persons for life with 
remainders over. 

The estate of testator comprised certain 
American bonds, which were not included among 
the securities authorised by the will as investments, 
but were retained by the trustees in exercise of 
the discretion given to them. These bonds, 
which bore interest at 6 per cent. , were redeemable 
at par at a future date, A their present market 
value was considerably above par : — Held : tho 
tenants for life were entitled to the whole net 
income of the bonds so retained. — Re Thomas, 
Wood v. Thomas, [1891] 3 Ch. 482 ; 60 L. J. Ch. 
781 ; 65 L. T. 142 ; 40 W. R. 75. 

Annotations: — Consd. Hope v. D’Hedouville, [1893] 2 Ch. 
3G1. Distd. Be Whitehead, Peacock v. Lucas, [1894] 1 
Ch. G78. Folld. Be Godfree, Godfreo v. Godfree, [19141 
2 Ch. 110. Refd. Be Chaytor, Chaytor v. Horn, [1905] 
1 Ch. 233 : Be Hates, Hodgson v. Hates, [1907] 1 Ch. 22. 

367. .] — Where the trustees of a will held 

freehold A leasehold estate in trust for sale, with 
power to postpone at discretion : — Held : the 
words of the will were insufficient to entitle the 
tenant for life to enjoy in specie the income 
arising from the leaseholds prior to sale. — Re 
Carter (1892). 41 W. R. 140. 

Annotation : — Refd. Be Searlc, Searlo r. Baker, [1900] 2 Ch. 
829. 

368. .] — Testator devised A bequeathed his 

property to trustees, upon trust for his mother 
for her life, with remainder to other persons, A 
he gave to his trustees, if A when they should 
consider it expedient, full power to sell A dispose 
of all or any part of his estate. Part of testator’s 
property consisted of the reversion, expectant on 
the death of his mother, of funds settled on her 
marriage of which she was tenant for life. The 
trustees did not convert this reversionary interest 
during the mother’s life : — Held : the discretionary 
power of sale given by the will to the trustees 
excluded the application of the rule in Hoice v. 
Dartmouth, Earl , No. 265, ante, A the personal 
representative of the mother was not, after her 
death, entitled to any part of the proceeds of the 
sale of the reversion. — Re Pitcairn, Brandreth 
v. Colvin, [1896] 2 Ch. 199 ; 05 L. .7. Ch. 120 ; 73 
L. T. 430 ; 44 W. R. 200. 

A liTiotations : — Distd. Be Bentluim, Pearce r. Bentliam 
(1900), 94 L. T. 307. Refd. Be Bates, HodgHon r. Hates 
(1906), 23 T. L. R. J5 ; Be Sherry, Sherry r. Sherry, 
[1913] 2 Ch. 508. 

369. .] — Testator by will gave his property 

to trustees upon trust for sale A conversion, with 
power to the trustees to postpone conversion so 
long as they should in their uncontrolled discretion 
deem proper, A testator declared that without 
limiting the general operation of that power he 
specially intended that it should be made applic- 
able to his shares in a named co. After his death 
the trustees, in the bond fide exercise of their 
discretion, held the shares for some years in a 
generally falling market : — Held : having exercised 
their discretion bond fide, they were not liable for 
loss incurred thereby. — Re Schneider, Kirby v, 
Schneider (1906), 22 T. L. R. 225. 

370. .] — By his will testator gave his 

personal estate to his wife for life A after her 
death to other persons, A appointed his wife A 
pltf. trustees of his will. By a codicil testator 
empowered his trustees to carry on his businesses 
of a colliery owner A farmer, A gave them a 
general discretion “ to retain any investments ” 
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belonging to him at Iris death without being 
responsible for any loss occasioned thereby. 
Testator was a director of a coal co., limited, 
which had wide jjowers of engaging in colliery & 
other businesses under its articles & memorandum 
of assocn., & possessed a considerable reserve fund. 
At the time of his death the testator was possessed 
of 330 fully paid up shares of £50 each in the coal 
co., & in pursuance of their power under the 
codicil the trustees retained them: — Held: the 
shares were hazardous, but not wasting securities, 
& the power to retain investments was sufficient 
to exclude the operation of the rule in Howe v. 
Dartmouth ( Earl ), No. 205, ante . The tenant for 
life was, therefore, entitled to the income of the 
shares so long as the trustees thought lit to retain 
them. — Re Bates, Hodgson v. Bates, [1907] 1 
Oh. 22 ; 70 L. J. Oh. 29 ; 95 L. T. 753 ; 23 T. L. R. 
15 ; 51 Sol. Jo. 27. 

Annotations : — Folld. lie Wilson, Moore v. Wilson, 11907] 

1 Ch. 394. Con fid. He Nicholson, Eado r. Nicholson, 

[1909] 2 Ch. 111. 

371. .] — S. by his will & codicils gave his 

residuary estate to trustees upon trust in their 
discretion or at the direction of his wife for sale, 
& to invest the proceeds, & pay the income to his 
wife for her life or widowhood ; & on her death or 
remarriage to hold the residuary estate upon 
trust for testator’s children or grandchildren. 
Testator declared that his trustees might permit 
any part of his personal estate, house, & ground 
rents to remain unconverted so long as they 
should think fit ; that the rents, profits, & income 
should be paid & applied as the. income of the 
proceeds of sale of the residuary estate would be 
payable ; & lie further gave them power to post- 
pone the sale of his house, ground rents, invest- 
ments until the death of his wife or until desired 
by his wife. 8. died in Mar. 1913 possessed, 
among other property, of a life interest of H. of 
the annual value of about £244 in property held 
on the trusts of a will, & of two policies of insurance 
on the life of IT. the annual premiums on which 
together amounted to about £(>(). The where- 
abouts of II. were not known, there was a 
difficulty in selling the life interest : — Held : the 
trustees had power to retain the life interest & 
the policies unsold ; the widow of S. was entitled 
to the whole of the instalments of income from 
the life interest while unconverted ; & the 

premiums on the policies ought to be paid out of 
capital as being part of the costs, charges, & 
expenses of administering the estate. — Re Sherry, 
Sherry v. Sherry, [1913] 2 Ch. 508 ; 83 L. J. Ch. 
126 ; 109 L. T. 474. 

372. .] — Testator who died in 1913, gave 

his real personal estate to trustees on trust for 
sale & conversion, with the fullest power & discre- 
tion to postpone the sale or conversion of the 
whole or any part thereof during such period as 
they should think proper, & to invest the proceeds 
in manner thereby authorised ; <te declared that 
the trustees should “ divide the trust premises 
constituting or representing ” his residuary estate 
into as many shares as he should leave children 
who should survive 1dm or have died in his life- 
time leaving children who should survive liim, 
& should appropriate one of such shares to each 
such child on trust to pay the income unto each 
such child during his or her life with remainder 
on trusts in favour of his or her children. 
Testator’s estate at the date of his death com- 
prised some small leasehold properties &; divers 
investments which were not authorised by the 
will but which had not yet been sold or converted 
by the trustees. No appropriation of the children's 
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shares had yet been made : — Held : as between 
tenants for life & remaindermen, the tenants for 
life were entitled to receive the whole of the 
income of the residuary estate in its actual state 
of investment including the income of any un- 
authorised investments, whether wasting or 
permanent, retained by the trustees under their 
discretionary power to postpone sale & con- 
version. — Re Godfjree, Godfree v . Godfree, 
[1914] 2 Ch. 110 ; 83 L. J. Ch. 734. 

373. .] — Testator by clause 0 of his will 

gave all his real & personal estate to trustees upon 
trust for sale & conversion & to hold the net pro- 
ceeds as to one moiety upon trust to invest & pay 
the income to his wife during widowhood, with a 
gift over, & as to the other moiety upon trust to 
invest & pay the income to his two daughters for 
life as tenants in common, with gifts over ; clause 9 
empowered the trustees to postpone the sale 
conversion of all or any part of the estate for so 
long as they thought fit ; <fc clause 11 empowered 
the trustees to permit his personal estate invested 
at his decease upon “ any stocks, funds or securi- 
ties whatsoever yielding income to continue in 
the same state of investment ” so long as they 
should think fit. 

Testator at his death held shares in Canadian 
land cos. which were valuable & paid good divi- 
dends, but were of a wasting character & did not 
come within the investment clause in the will : — 
Held : the shares were “ stocks ” within the 
meaning of that word in clause 11 ; under clause 11 
the trustees could retain the shares, & the tenants 
for life were entitled to receive in specie all the 
dividends from the shares. — Re Inman, Inman v. 
Inman, [1915] 1 Oh. 187 ; 84 L. J. Ch. 309 ; 112 
L. T. 240 ; 59 Sol. Jo. 161. 

374. Direction to convert on death of tenant for 
life.] — Testator by his will gave all his residuary 
estate, including certain leasehold estates, some of 
which were reversionary, to his trustees upon 
trust for his wife for life, & after her death to be 
divided into seven shares for the benefit of his 
seven cliildren, & if A. W., one of his sons, should 
die under twenty-one, his share to accrue to 
testator’s other children living at his decease, or 
their issue. The shares of the daughters were 
settled. The hotchpot clause provided that his 
son J. & his daughters II. & C. should bring in 
the sum of £1,000 each, before division of his 
residuary estate. 

A. \V. died before testator under twenty-one. 
The other six children survived him & attained 
twenty-one. C., one of the daughters named in 
the hotchpot clause, & her husband, died in the 
widow’s lifetime leaving children. The widow 
died in 1805 : — Held : on the construction of the 
will, the trustees were not bound to have 
converted the leasehold property on the death 
of the widow. — L ane r. Brown (1871), 25 L. T. 
152. 

375. .1 — Testator having, a few days before 

the date of his will executed a deed of partnership, 
whereby certain “ annual sums,” “ rents ” & 
“ royalties ” were payable to him out of the 
partnership property, by his will gave all the 
residue of his real & personal estate to trustees 
upon trust to receive “ the rents dividends interest 
& annual proceeds thereof,” & pay the same to 
Ids wife for life. After the wife’s death the 
residuary estate was to be sold ; & there was a 
subsequent proviso giving the trustees a dis- 
cretionary power of conversion in her lifetime : — 
Held : the rule in Howe v. Dartmouth , Earl , No. 265, 
ante , did not apply, but the widow was entitled 
in specie to the annual income of testator’s estate 
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as it existed at the time of his death. — G reaves 
v . Smith (1874), 20 L. T. 798 ; 22 W. R. 388. 

376. Direction to treat profits as income until 
conversion.] — Testator devised & bequeathed 
his real & personal estate upon usual trusts for 
sale & conversion, the proceeds to be invested & 
to be held upon trust for his wife for life, &, after 
her death, for his children. The will contained the 
usual power to postpone the sale & conversion of 
the real & personal estate, & the usual direction 
that until sale & conversion the rents, profits, & 
income thereof should be paid & applied to the 
same persons & in the same manner as the income 
of the trust estate. The will contained no 
reference whatever to the business of testator, 
which comprised the bulk of his estate. The 
exors. carried on the business for nearly two years 
with a view to its sale as a going concern, & the 
question arose whether the profits of the business 
during that period were to be treated as capital 
or income : — Held : the exors. had power to carry 
on the business for a reasonable period with a 
view to its sale as a going concern ; &, as testator 
had expressly directed that the profits of his 
personal estate until conversion were to be treated 
as income, the general rule laid down in Howe v. 
Dartmouth , Earl , No. 265, ante, did not apply, & 
therefore the widow was entitled to the profits of 
the business. — Re Chancellor, Chancellor, v. 
Brown (1884), 26 Ch. I). 42 ; 53 L. J. Ch. 443 ; 
51 L. T. 33 ; 32 W. K. 465, 0. A. 

Annotation s ; — Apld. lie Oowther, Midffley v. Crowther, 

f 1 895 J 2 Ch. 5(1 : lie Smith, Arnold v. Smith, [189(5) 1 Ch. 

171. Consd. Row!1h r. Bebb (1900), 82 L. T. GB3 ; Stanier 

r. Hodgkinsou (1903). 73 L. J. Ch. 179 ; lie Elford, 

Elford v. Elford, 11910] I Ch. 814. Refd. lie Uodden. 

Teague v. Fox (1892), 41 W. It. 282. 

377. .] — Testator devised & bequeathed the 

residue of his property, whether real or personal, 
to trustees, upon trust for sale & conversion at 
such times & in such manner as they should think 
fit, but as to his business carried on in Sicily that 
they should wind ujj & dispose of the same as soon 
as practicable after his death, & if possible within 
twelve months thereof. There w T as express power 
to postpone the conversion of any part of his 
property other than the business. Re then gave 
his wife a life interest in the income of his estate, 
&, subject thereto, his infant daughter was 
entitled to the whole estate contingently on 
attaining twenty-one or being married. The will 
contained a subsequent declaration by testator 
that “ all the income arising from my estate ” 
should, until conversion, be applied as jf it were 
income arising from the proceeds of the conversion, 
no part thereof being liable to be retained as 
capital. 

Upon a summons to determine whether the 
profits of the business earned since testator’s 
death should be treated as income or be divided 
between capital & income : — Held : the expression 
“ all the income arising from my estate ” included 
the profits arising from the business ; there was 
no sufficient ground for limiting the application 
of the clause giving to the tenant for life the income 
of unconverted property to that part of the estate 
which was subject to the discretionary power to 
postpone ; & the widow was therefore entitled to 
the profits of the business . — Re Elford, Elford 
v. Elford, [1910] 1 Ch. 814 ; 79 L. J. Ch. 385 ; 102 
L. T. 488; 54 Sol. Jo. 542. 

378. Power of distress.] — Re Game, Game v. 
Young, No. 344, ante. 

379. Direction to trustees to carry on business.] — 

Testator gave all his real & personal estate to 


trustees upon trust as to one fourth part for the 
children of A. E. L., as to another fourth for 
A. B. F., as to another fourth the income thereof 
to P. H., & as to the remaining fourth for W. H., 
in each case for their lives, & he declared that if 
any of them died without issue their share should 
form part of his residuary estate ; & he gave his 
household furniture, books, pictures, paintings, 
engravings, plate, linen, china, & other effects to 
the said A. B. F. & P. H. in equal shares. On an 
originating summons asking what estates &. 
interests in the estate were taken by the above- 
mentioned persons : — Held : the rule in Howe v. 
Dartmouth , Earl , No. 265, ante, was not applicable 
to any share except that given upon trust for P. H., 
& testator having directed his trustees to carry on 
his business the beneficiaries other than P. H. were 
entitled to the profits thereof as they arose. — 
Re Hammers ley, He asm an v. Hammersley 
(1899), 81 U. T. 150. 

380. Absolute gift subject to executory limita- 
tion.] — The reason of the rule in Hoice v. Dart- 
mouth , Earl , No. 2(55, ante, is not generally 
applicable to an absolute gift subject to an execu- 
tory limitation. 

13 y his will testator gave all his property to his 
wife, & by a codicil to his will, after reciting that 
G. M. was the adopted daughter of himself & his 
wife & that he was desirous of x>roviding for her 
in the event of his wife dying without issue leaving 
her surviving, he directed that in such event the 
gift in his will in favour of his wife should take 
effect as if the name of G. M. had been substituted 
therein for that of his wife. Part of testator’s 
estate consisted of a reversionary interest in a 
trust fund : — Held : having regard to the form of 
the gift in the codicil, testator intended that the 
property should be enjoyed in specie , & the 
reversion ought not to be sold . — Re Bland, 
Miller v. Bland, [1899] 2 Ch. 336 ; 68 L. J. Ch. 
745. 

Annotations : — Consd. Stainer v. Hodskinson (1903), 73 

L. J. Ch. 3 79. Refd. lie Barratt, National Provincial 

Bank v. Barratt, I1925J Ch. 550. 

381. Optional power of sale to tenant for life.]— 

Testator who was, at his decease in 1901, entitled 
to freehold & leasehold houses, held at a ground 
rent let to weekly tenants, for a term of which 
thirty-nine years was unexpired, after bequeathing 
legacies, gave to his widow a life rent of all his 
property with power to sell & reinvest the pro- 
ceeds on good security, after her death his property 
to be divided amongst his children : — Held : 
although no indication of testator’s intention 
could be drawn from the use of the expression 
“ life rent,” which merely indicated testator’s 
intention to give his widow a life interest in his 
property, yet the optional power of sale given to 
the widow, the life tenant, furnished sufficient 
indication of testator’s intention that she should 
enjoy his leasehold property in specie to exclude 
the operation of the rule of conversion in Howe v. 
Dartmouth, Earl, No. 265, ante . — Re Bentham, 
Pearce v. Bentham (1906), 94 L. T. 307. 

382. Direction to convert with consent of tenant 
for life.] — R. by will gave all his residuary estate 
to the Public Trustee upon trust with the consent 
of his wife, to sell & convert, with power, with 
the like consent, to postpone sale & conversion for 
such time as he should think fit, & to hold the 
proceeds upon trust, with such consent as afore- 
said, to invest the same upon specified invest- 
ments & to pay the income to his wife during her 
life. 

Testator’s estate comprised investments not 
authorised by his will, which produced a larger 
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income than 4 per cent, i — Held : as both con- 
version & postponement of conversion were sub- 
ject to the wife’s consent, her position was the same 
as if conversion was postponed by the will until 
after her death, &> she was entitled to the income 
in specie. — Re Rogers, Public Trustee v. 
Rogers, [1915 j 2 Oh. 437 ; 84 L. J. Oh. 837 ; 113 
L. T. 916 ; 60 Sol. Jo. 27. 

Property In mines.] — See Mines, Vol. XXXIV., 
pp. 630, 631, No. 274-277. 


Sub-sect. 3. — Estates i»ur autre vie. 

See Real Property, Vol. XXXV11I., pp. 670 
672, Nos. 128-159. 


Sub-sect. 4 . — Conditional Interests. 

A . In General. 

Sec Part XIII., Sect. 1, poet. 

li. Option to Purchase. 

(a) In General. 

383. Validity of gift.]— (I ) A right of pre- 
emption given by will, whether at a price expressed 
or to be fixed by the trustees, will be executed : the 
construction in the latter case being a reasonable 
price, to be ascertained by reference to the master. 
But to pass such right to the heir or devisee the 
intention to accept/ the offer must appear by some 
act, or, at least, by will. In this case, the will 
directing, that A. or whoever shall after testator's 
decease bo entitled to estates in settlement may 
have the refusal, A. having died without showing 
such intention, & a tenant for life of part of the 
settled estates, not by the settlement , but under a 
recovery by A., not answering the description : — 
Held : the right did not then exist in any one. 

(2) If testator goes no farther than to propose 
by his will an offer to a particular person at a 
price, to be fixed by his trustees, & that person 
does not act in his life, signifying what he will do, 
I do not conceive, the interest he has can be 
longer than his life ; or, that it will descend to his 
real representative, to be paid for by his personal 
estate (Lord Eldon, 0.). — Radnor (Eakl) v. 
Shafto (1805), 11 Ves. 448 ; 32 E. IL 1160, L. C. 

384. Devolution of right — Necessity for intention 
to accept offer.] — Radnor (Earl) v. Siiafto, No. 
383, ante. 

385 . Right of executor.] — Testator be- 

queathed four leasehold houses to A. 1». & O. D. in 
trust for Ids wife for life, & after her death he 
bequeathed same to A. B. subject & on condition 
that he should grant an underlease to O. D. for all 
the term, wanting eleven days, at £5 a year rent, 
of two of the houses, containing covenants similar 
to those contained in the original lease. The 
original rent of oach of these two houses was 


£18 7 s. 6d. 0. D. died in the lifetime of the widow, 

& on her death his exor. claimed an underlease - 
Held : the gift was not personal to C. D. &> was 
not lost by his death in the lifetime of the widow ; 
& his exor, was entitled to an underlease according 
to the requisitions of the will. — Taylor v. Cooper 
(1846), 8 L. T. O. S. 134 ; 10 Jur. 1078. 

386. .] — Testator devised & be- 

queathed certain real & personal property, in- 
cluding an hotel, to trustees upon trust to pay 
out of the rents, issues, & income thereof, annuities 
to his widow & sister, & during their lives & the 
life of the survivor to divide the residue C)f the 
rents, issues, & income equally between his four 
children ; & after the decease of the survivor of 
his wife & sister he declared that his son should 
have the option of purchasing the hotel at the 
price of £10,000, such sum to fall into testator’s 
residuary personal estate ; but if the son should 
decline to purchase the hotel at that price within 
six months after the decease of the survivor of 
testator’s wife & sister, he directed that his trustees 
should sell the hotel, & that the moneys arising 
from the sale thereof should fall into his residuary 
personal estate. The son died very soon after liis 
father, testator, also leaving a will whereby lie 
appointed exors. Testator’s wife & sister being 
also dead :—Hcld : the option to purchase the 
hotel was a right personal to the son, & could not 
be exercised after his death by his exors. Re 
Cousins, Alexander v. Cross (1885), 30 Ch. I>. 
903 0. A. 

Annotation : — Refd. County Hotel & Wino Co. r. L. He N. W. 

Jly., [11)18] 2 K. B. 251. 

387. Right of donee to abstract of title.] — 

Testator directed his trustees to offer his real estate 
including a moiety of an estate of which he was 
tenant in common with his brother to the brother, 
at a specified sum, but in case the brother should 
not within a month after testator’s death signify 
his intention to accept the property at. the price, 
or should not at the expiration of two calendar 
months from the time of signifying his intention 
pay the purchase-money to the trustees, then 
testator directed the property to be sold by 
auction. The brother signified his intention to 
purchase within the month, & required an abstract 
of the title. None was furnished to him within 
two months after the signification of liis intention 
to purchase, & the purchase -money was not paid 
at the expiration of that time : — Held : the right 
of pre-emption was lost. — Brooke v. Carrod 
(1857), 2 De 0. & J. 62 ; 27 L. J. Ch. 226 ; 30 
L. T. O. 8. 194 ; 6 W. R. 121 ; 44 E. R. 911, 

L. 0. 

Annotation Distd. Word t\ Wolverhampton Waterworks 

Co. (1871), L. R. 13 Eq. 243. 

388. Right of donee to conveyance free from 
incumbrances.] — 8., who carried on the business 
of a brewer, by a codicil to her will, directed “ that 

M. do, on my decease, immediately purchase all 
my property, brewery, etc., at one-fourth, less 


PART If. SECT. 3, SUB-SECT. 4,— 
B. (a). 

38ft I. Devolution of right — Jtight of 
executor.) — Devise of house & farm of 
land to testator’s wife for life, & at 
her decease “ I desire that my brother 
A. shall get the entire of said house 
& lands, together with the plough & 
winnowing machine, at £8 per statute 
acre. If my brother A. will not take 
the land at £8 an acre, together with 
the buildings, etc., they are then to 
he sold by public auction/’ A. pre- 
deceased testator’s widow, having be- 
queathed to his son J. " all my interest 
& goodwill in my deceased brother’s 
farm, together with the plough fc 


winnowing machine ” : — Reid : on the 
death of the widow, there was a gift 
of property to A. on the condition of 
paying a price for it, & this option 
was exercisable by his exor. after his 
death. — Bklhhaw v. Rollins. [1004] 
1 1. R. 284, 289 ; 38 I, L. T. 90.— IR. 

887 i. Right of donee to abstract of 
title.) — V. devised real estate in trust 
for her husband for his life, & directed 
the trustees to sell & oonvey the pro- 
perty absolutely to him for a named 
sum, applicable to the purposes of 
her will, provided that he declared, 
within one year after her death, that 
lie accepted the proposal : — Semble : 
the right of pre-emption to the husband 


was a gift ; the trustees, therefore, 
were not bound to make out title to 
him, nor were they entitled to receive 
out of V.’s assets, & to the prejudice 
of the persons entitled to the residue, 
the costs of making out title.— Re 
Davison & Torrens (1885), 17 I. Ch. 
R. 7.— IR. 

388 I. Right of donee to conveyance 
free from, incumbrances.) — Givan v. 
Massey (J 892), 31 L. It. Ir. 136, — IR, 
b. Obligation to pay tk>f personal 
to donee — After option exercised. 1 
— McKbndrick v. Lewis (1889), 15 
V. L. H. 450.— AUS. 

e. Grant of several options without 
priority. ]— Testator directed that “ in 

P 2 
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than its value, with the proviso, only that from 
that time & for ever, C. receives no profit from the 
business, & has nothing more to do with the 
property in any way or form whatsoever/’ C. had 
formerly been in partnership with S. in the brewery 
business. Part of the property of testatrix con- 
nected with the brewery was, at her death, subject 
to a mtge. : — Field ; (1) upon the construction of 
the codicil, coupled with the facts of the case, 
that M. was entitled to purchase at tliree-fourths 
of its value, not only the actual brewery & the 
property lying witliin its precincts, but also the 
public-houses belonging to testatrix, & which 
were held by her for the purposes of her trade, 
the tenants thereof being bound to take their 
beer from her brewery ; (2) M. was entitled to 
purchase the equity of redemption of the property 
in mtge. at three-fourths of its value, & then to 
take the property subject to the mtge. — Waite 
v. Morland (18(10), 14 L. T. (549 ; 12 Jur. N. 8. 
763 ; 14 W. R. 740, L. 3 J. 

389. .] — Testator devised bequeathed 

his residuary real <fc personal estate to trustees 
upon trust for sale & conversion <fc directed that 
they should allow his son the option of purchasing 
tw'o houses forriiing part of liis real estate for 
£450. The two houses were subject to a mtge. for 
£300. The son gave notice to the trustees of his 
intention to exercise the option took out a 
summons to determine whether the option gave 
him a right to a conveyance free from incum- 
brances : — Held : the son was not an heir or 
devisee & Ileal Estate Charges Act, 1854 (c. 113), 
s. 1 , did not apply, lie was entitled to have the 
property conveyed to him free from the mtge.— 
lie Wilson, Wilson v. Wilson, [1908] 1 Ch. 839 ; 
77 L. 3. Ch. 561 ; 98 L. T. 828. 

390. Extent of right — Option to purchase ‘ ‘ All 
my brewery, etc.” — Whether public-houses in- 
cluded.] — Waite v . Morland, No. 388, ante. 

391. Alleged advancement by testator during 
lifetime — Paxol declarations.] — ’Testator, by his 
will, directed that his son 11. should have the* 
option of purchasing the good will, etc., of his 
business. The purchase-money to form part of his 
residuary estate. Testator died in 1835, & 11. 
who, from 1820, had managed the business & 
resided solely on the premises as apparent owner, 
claimed it as an advancement, & alleged a parol 
agreement between him & testator in 1825, & as 
proof thereof gave in evidence declarations of 
testator about that time to liis neighbours, that he 
had set up II. in business, & had asked their 
custom for him : — Held: as there was no direct 
transfer or proof of change of possession, the 
parol declarations of testator could not counter- 
vail his solemn declaration expressed by liis will. — 
Sharpe v. Sharpe (1840), 10 L. J. Ex. Eq. 2. 

392. Effect of sale of property before exercise of 
option — Right of donee to surplus — Compulsory 
purchase.]— Land was devised in trust for testator’s 
widow for life, & after her death for sale & division 
of the proceeds among his children equally, with 
a direction that the trustees should offer the land 
to testator’s son, at a specified price, upon the 
death of the widow. The land was purchased by 
a railway co., under the powers given by their 


Act, for more than twice the specified sum : 
Held : the son was entitled to the difference. — lie 
Cant’s Estate (1859), 4 De G. J. 503 ; 28 
L. J. Ch. 641 ; 33 L. T. O. 8. 280 ; 5 Jur. N. 8. 
829 ; 7 W. K. 624 ; 45 E. Jt. 196, L. J J. ; subse- 
quent proceedings, 1 De G. F. & J. 153. 

Annotation : — Refd. lie Kerry, Bocock r. Kerry, Arniill v. 
Kerry, [1889] W. N. 3. 

393 . Sale in creditor’s action.] — He 

Kerry (1889), 5 T. L. R. 178. 

Legacies in lieu of dower.] — See Executors, 
Vol. XXI JT., p. 427, Nos. 4973-4981. 

(b) Time for Exercise of Option . 

394. No time fixed— Effect of delay — Twenty-five 
years.] — Devise of lands to trustees in fee in trust 
to pay debts & legacies, & after these paid then to 
sell ; & if any of testator’s name would buy it, 
such person to have it for £200 loss than the value. 
One of testator’s name brings a bill for this pre- 
emption ; but delays bringing it until twenty-five 
years after testator’s death. Hill dismissed. — 
Huckstep v. Mathews (1685), 1 Vein. 362 ; 23 
E. R. 523, L. C. 

Annotations : — Refd. Clialmer v. Bradley (1819), 1 Jac. & W. 

5 1. Mentd. Pyot v. Pyot (1749), 1 Vos. Sen. 335. 

395. Time fixed In will — Must be strictly ob- 

served.] — A. having live daughters, devises lands 
to trustees to convey to the eldest, in case she 
should pay £6,000 among her four sisters, within 
six months ; & if not, he gives the like pre- 

emption to each of his other daughters. The 
money not being paid within the time, equity will 
not enlarge it. — Master v, Willoughby (1705), 2 
Bro. Pari. Cas. 214 ; 1 E. R. 919, 11. L. 

Annotation : — Apld. Brooke r. Garrod (1857), 3 K. & J. 
608. 

396 . What amounts to exercise of option — 

Purchase not completed.] — Testator devised a 
house to trustees, upon trust to permit liis son, 
at any time within three months after his death, 
to become the purchaser thereof, at the price of 
£4,000 ; & to sell & convey same to his son, his 
heirs, etc. But should his son not complete such 
purchase witliin the three months, then the 
trustees were, within twelve months from 1 (.‘stator’s 
death, to sell the house by auction. The son, 
within two months from liis father’s death, 
declared to the trustees his intention to purchase 
the house at the sum mentioned, but they did not 
deliver the title deeds to their solr., or instruct 
him to prepare the conveyance until the last day 
of the three months ; & the son did not pay any 
part of the purchase -money, nor was any con- 
veyance executed to him within the three months : 
— Held : he could not enforce his option.* — 
Dawson v, Dawson (1837), 8 Sim. 316 ; Donnelly, 
212 ; 59 E. R. 137. 

Annotation : — Apld. Brooke r. Gurrcd (1857), 3 K. & J. G08. 

397. .]— Brooke v. Garrod, 

No. 387, ante. 

398. When period begins to run — Within 

one month of offer — Price not communicated to 
donee.] — Testator directed his trustees to give to 
A. B. the option of purchasing liis Lancashire 
estates at the price mentioned in his conveyance, 
but the offer was to be considered declined unless 
accepted within a month from the offer being 
made : — Held : no valid offer was made until the 


cttHe any one of the above named three 
legatees bo able & willing to buy the 
farm, as aforesaid, at the price of 
$4,000, my exors. hot cal ter named shall 
so sell said farm.” Each of the three 
legatees claimed the right to purchase 
the farm - Held : the exors. were 


J irecluded from carrying out this 
llrection in the will & they must sell 
the estate & divide the proceeds be- 
tween the parties interested according 
to another provision in the will. — 
Jeffery v. Scott (Ont.) (1879), 27 
Or. 314. — CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
B. (b). 

d. Time fixed by will — “After three 
months after my decease .”} — Testator 
devised land to his eldest son J., 
for life, & after his decease without 
issue to his grandson, pltf. in fee. By 
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price had been stated to A. B. — Lilford (Lord) 
v. Keck (1802), 30 Beav. 295 ; 54 E. R. 902. 

399, Within twelve months of death 

of husband of testatrix — Death in lifetime of tes- 
tator.] — Testatrix appointed an estate to her 
husband for life, remainder to trustees upon trust 
for her daughters, subject to a proviso that her 
son should be at liberty to purchase the estate for 
£8,000 on giving notice within twelve months 
after the husband’s death, the right of pre-emption 
to determine if the notice were not given within 
that time ; & she limited the £8,000 on trusts for 
the daughters and their issue : — Held : the con- 
dition must be read as meaning within twelve 
months after the estate came to the trustees, <fc 
a notice given within twelve months of testatrix’s 
death, though two years after the death of her 
husband, was sufficient to entitle the son to the 
option of purchase. — E vans v. Stratford (1801), 

2 Hem. A M. 142 ; 10 1,. T. 713 ; 10 Jur. N. S. 
801 ; 71 E. R. 410. 

400. Where price to be fixed by arbi- 

tration.] — Testator gave to his children in succes- 
sion an option to purchase certain property at a 
price to be fixed by arbn. within a prescribed time, 

& declared that the time to be allowed to each of 
his children for exercising the option was to be 
two calendar months, within which time he or she, 
in the event of purchasing, should enter into such 
an agreement for completion as the arbitrators 
should approve. The award was left, on May 5, 
at the office of the solr. of the trustees & testator’s 
family, who also acted for the eldest son. The 
solr., on May 7, wrote to the eldest son, informing 
him of the price. The son, on .Tune 10, replied 
by letter that ho elected to take the estate at the 
price, & went on to ask that if he had to sign any 
agreement it might be forwarded to him. He 
signed, on July 0, an agreement approved by the 
arbitrat ors, & shortly after completed t he purchase. 
The son having sold the property A tiled a bill for 
specific performance : — Held : the title was 
marketable, for the two months ought to be 
reckoned, not from the date of the award, but 
from the time when it. was first communicated to 
the son ; <fc thus the formal agreement was signed 
within the two months, newbie, the option was 
effectually exercised by the letter of June 10. — 
Austin v. Tawney (1807), 2 (Ti. App. 143; 30 
L. J. (’)i. 339 ; 15 W. R. 403, L. (’. 

(c) /Vice. 

401. How fixed — Provision for valuation by 
trustees — Trustees unable or unwilling to act — 
Reference to master.] — Radnor (Earl) v. Shafto, 
No. 383, ante. 

402. — “ Fair & reasonable value ” — 

How far conclusive.] — Testator gave to his son the 
option of purchasing an estate, at what to his 
trustees u should seem a fair <fc reasonable value.” 
The trustees had a valuation made which amounted 
to £1,500, the valuation made at the instance of 
the parties interested in the produce exceeded 
that by one-third : — TIeld : t he trustees having 
fixed what they considered “ a fair & reasonable 
value,” having authority to do so, it was in- 
cumbent on pltf. to show that it was fraudulent, 
in order to prevent the son’s purchasing at £1,500. 

— Edmonds v. Millett (1855), 20 Beav. 54 ; 52 
E. R. 522. 

403. Must be fair & adequate.] — Testator had 


said, “ If my grandson shall be desirous to purchase 
the property, my trustees . . . shall name an 
indifferent & respectable surveyor to value same 
to him ”... The grandson did not first express 
his desire to purchase. ... I am clearly of 
opinion that in valuing the reversion in a public- 
house under circumstances like the present, the 
goodwill ought to be included in the calculation 
(Lord Langdale, M.R.). — Edwards v. Edwards 
( 1837), 1 Jur. 054. 

Annotation : — Refd. Went London Syndicate v. I. It. Coin re., 

11898] 2 Q. B. 507. 

404. Time for valuation — After expression of 
desire to purchase.] — E dwards v. Edwards, No. 
403, ante. 

405. What must be included in calculation — 
Goodwill of public-house — Valuation of reversion.] 

-Edwards v. Edwards, No. 403, ante . 

406. Payment of interest — Price to be debited 
against share of reversion — From what time pay- 
able-^Tlme of distribution of estate.] — Testator 
by his will gave each of his sons in succession, 
according to seniority, the option of succeeding 
to his business, & declared that the son electing to 
do so should be debited with the value thereof 
in the division of his residuary estate, &, if the 
value should exceed the amount of such son’s 
expectant share therein at the time the option 
was declared, he should refund the excess to 
testator’s residuary estate. Then, after giving 
certain legacies to his other children, sons at 
twenty-five & daughters at twenty-one or marriage, 
which were to carry interest from his death 
applicable for maintenance, testator gave his 
residuary estate upon trusts for sale, conversion, 

& investment & payment of certain annuities A 
directed the trustees to accumulate the surplus 
income at compound interest for twenty-one years 
from his death, if any child of his should so long 
live & be under twenty-one <fc on the attainment 
of twenty-one by his youngest living child, which 
was to be the period of distribution, to hold the 
trust fund in trust for his children then living as 
tenants in common. The will also empowered 
the trustees, at any time before the period of 
distribution, to make advances out of the capital 
of the trust premises in favour of any of his sons, 
the sums so advanced to be taken in part satis- 
faction of the shares in the trust premises to which 
the sons advanced should become entitled. 
Testator died in 1883 leaving three sons & two 
daughters. The eldest son in 1884 elected to 
succeed to the business, the value of which 
£15,000, did not at the time exceed the amount of 
his expectant share. The youngest child attained 
twenty-one in 1891 ; A meanwhile the second son 
had under the powers of advancement received 
sums amounting to £8,200 : — Held : in debiting 
the eldest son with the value of the business taken 
by him, he ought not to be debited with interest 
thereon from the time he took it, but only from 
the period of distribution ; as to the sums ad- 
vanced to the second son no interest ought to be 
charged thereon prior to the period of distribu- 
tion. — Re Dallmkyer, Dallmeyer v. Dall- 
MEYER, [1896] 1 Ch. 372 ; 05 L. J. (’ll. 201 ; 73 
L. T. 671 ; 40 Sol. Jo. 151 ; sub nom. Re Dalmeyer, 

4 4 W. R. 375, C. A. 

Annotations : — Mentd. Tie Lambert, Middleton v. Moore, 
[18971 2 Ch. 169; lie Wbitcford, Inglis v. Wbiteford, 

[ 1 908] 1 Ch. 889 ; Tie Willoughby, Willoughby v. Decies, 
11911] 2 Ch. 581 : lie Forster-Brown, Barry r. Forster- 
Brown, [1914] 2 Ch. 584. 


a codicil ho declared that if J. should invested for pltf.’s benefit, then the testator’s decoase was sufficient : & 

“ after three months after my decease ” land should go to J. in fee: — Held: “ after ” should not be read as “ with - 

deposit in the hands of any person to payment of the £100 within a reason- in.” — H yland v. Turockmorton, 29 

he chosen by pltf. ’a parents £100, to be able time after three months from U. C. R. 560. — CAN. 
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Wills. 


Sect* 3 . — What interests maybe created: Sub-sect, 

Sub -sect. 5. — Right op Selection. 

A. Express Eight . 

407 . Validity.] — (1) If a will shows that- testator 
intends to give a particular property to a legatee, 
k owing to testator having several properties 
answering the description in the will of the parti- 
cular property given you are unable to say, either 
from the will itself or from extrinsic evidence, 
which of the several properties testator referred to, 
then on principle the gift must fail for uncertainty 
(Romer, J.). 

(2) Testator who has several properties all 
having the same description, may by his will give 
one of them to a legatee, k leave the choice of that 
one to the legatee ; k such a gift is clearly valid 
(Romer, J.). 

(3) If testator gives one of such properties to a 
legatee without saying more, then the reasonable 
inference is that the testator intended the legatee 
to select (Romer, J.). 

(4) Where testator gives one of such properties, 
to each of several legatees, then he intends pr imd 
facie to give the right of selection to the legatees 
according to the priority of the bequests (Romer, 
J.). — Asten v. Asten, [1894] 8 Oh. 200 ; 03 L. J. 
Ch. 834 ; 71 L. T. 228 ; 8 R, 490. 

Annotation As to (I) Consd. He (’hoadlo, Bishop t*. Holt, 

11900] 2 Cli. (520. 

408 . Right of donee — Whether right to take 
whole.] — Devise of all the residue of what testator 
should die possessed of, or in expectancy, of what 
nature or kind soever, in Jamaica or any other 
country, to liis wife E. 8. for her natural life, 
reserving to her full power to will away any part 
or proportion of his residuum at her decease ; k 
after that period he bequeathed the residue of 
what was undisposed of by his wife, to his daughter, 
k the heirs of her body for ever : — Held : the wife 
had a power of appointment over the whole residu- 
ary estate. — H ooke v. Eaimiand (1810), 7 Taunt. 
122 ; 2 Marsh. 421 ; 129 E. R. 49. 

409 . .] — Testator gave all his house- 

hold furniture, linen, wearing apparel, books, 
plate, wines, fixtures, statues, china, horses, 
carriages k everything in his house to trustees, of 
whom his wife was one, k directed that all his 
household property “ as aforesaid ” should, after 
his decease, be sold, “ with the exception of such 
articles, whatever they be, that my dear wife may 
desire to retain for her own use ; which 1 hereby 
empower her to appropriate to her own use”: 
— Held : this bequest did not enable the widow 
to take the whole of the household property, but 
intimated a confidence that she; would not take the 
whole ; she was empowered to make her selection 
as well from amongst the statues, pictures k 
ornamental articles as from the ordinary furniture ; 
k she was entitled absolutely to the articles which 
she might select. — Kennedy v. Kennedy (1853), 
10 Hare, 438 ; 1 W. R. 177 ; G8 E. R. 998. 

Annotation : — Distd. Jte Siittrlaiwl, Kemp r. Hozey (No. 2) 

(189(5), 74 L. T. 6(54. 

410 . .] — Testator directed his exors. 

to allow his wife to occupy his dwelling-house at 
B., if undisposed of, or at R., as she should elect 
for her life, without the payment of any rent ; 
blit in the event of this house at B. being disposed 


of, then he directed them so to allow her to occupy 
his house at R. After her death he directed such 
“ house or houses ” to be sold t — Held : the widow 
must elect between the two houses, & was not 
entitled to occupy both. — IIarby v, Moore (1860), 
3L. T. 209; 6 Jur. N. 8. 883. 

411. .] — G-ift by testator of his plate to 

trustees upon trust to permit his widow “ to have 
& appropriate absolutely to herself such parts 
thereof as she should signify in writing her desire 
to possess ” : — Held : the widow was entitled to 
the whole of the plate. — A rthur v . Mackinnon 
(1879), 11 Oh. I). 385 ; 48 E. J. Ch. 534 ; 41 L. T. 
275 ; 27 W. R. 704. 

Annotation : — Apld. He Skarland, Kemp v. Itozey (No. 2) 

(1896), 74 L. T. 004. 

412. .] — Testator, by his will, devised 

to A. a certain house k the furniture therein, 
except what he otherwise disposed of by will or 
codicil. By his codicil he empowered B. to choose 
everything he might desire from the furniture at 
J:he house, except certain specified articles : — Held : 
testator intended B. to take all, or as much as he 
liked, of the furniture in question other than the 
excepted articles, k was not bound to leave a 
substantial portion thereof . — Es Share and, Kemp 
v. Rozey (No. 2) (1896), 74 L. T. 664 ; 40 Sol. 
Jo. 514, 0. A. 

413. Priority of choice— Right exercisable at 
twenty-one.] — Testator gave to his son, in case he 
should live to attain twenty-one, such part of his 
real estate as his son should choose, but not 
exceeding the yearly value of £350, k to his 
daughter such part of his real estate as should 
remain after his son should have made his choice, 
or of the whole of his real estate in case his son 
Rhould not live to choose his part as she should 
choose, but not exceeding the yearly value of 
£360 : — Held : the son was entitled to priority of 
choice on attaining twenty-one, k there was to be 
no apportionment, although he might not leave for 
the daughter lands of the yearly value of £360. — 
Wkigat/l v. Brome (1833), 6 Sim. 99 ; 58 E. R. 532. 

414. Bequest of money or annuity — Who may 
exercise right.] — Bequest of £500, or an annuity 
of £25 for life : — Held : not to give the option 
to the legatee, but to the parties interested in 
the propertv, subject to the annuity. — WrLSON 
r. Wilson (1847), 1 Do G. & 8m. 152 ; 9 L. T. O. 8. 
291 ; 11 Jur. 793; 63 E. R. 1011 ; 
proceedings (1850), 19 E. J. Oh. 279. 

Annotations : — Consd. Iiaggar r. Nenthy (18f>4), Kay, 379. 

Mentd. Middlebrook v. Bromley (1863), 2 New Hep. 221. 

415 . Failure of bequest of annuity.] ~ 

Testator, after giving a legacy of £200 to his wife, 
directed his trustees “ in addition thereto to pay 
to my wife, so long as she shall continue my widow 
k unmarried, an annuity of £300, or otherwise in 
lieu & in substitution of the annuity, at the option 
of my wife if she shall prefer it, a legacy of £2,000.” 
After the date of the will the marriage was declared 
null by the Divorce Ct., in a suit brought by the 
wife against testator. After this testator died 
leaving the lady surviving: — Held: (1) as the 
lady did not at testator’s death fill the position of 
testator’s widow, she could not take the annuity ; 
(2) she could not take the £2,000, for an option 
to take a legacy instead of an annuity could not 
exist if there was no right to take the annuity. — 
Ee Boddwgton, Boddington v. Clatrat (1884), 


PART II. SECT. 3. SUB-SECT. 6.— A. 

S?408 i. Eight of donee — Whether right 
to take v’liole. ]— -Testator devised & 
bequeathed the residue of his real & 
liersonal estate. Including: a freehold 
hotel & premises, to his wife & oldest 


son on trust, & gave his wife such 
furniture, linen, plate, china, glass, 
kitchen utensils, & other household 
chattels as she might desire to select :■ — 
Held : the widow was not entitled to 
take the whole of the furniture In the 
hotel, though, so far as household 


chattels were concerned, leaving out of 
consideration what might bo furniture 
in the hotel, no limit was fixed on the 
selection she might make . — Ee GlLUW- 
I’lE, GlLLKSriK V. GILLIWCIK, 22 
N. Z. L. It. 74--N.Z. 
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Part II. — Power op Disposition by Will. 


25 Ch. D. 685 ; 53 L. J. Ch. 475 ; 50 L. T. 701 ; 
32 W. R. 448, 0. A. 

Annotations :—Aato (1) Folld. Re Ketllewell, Jones r. 
Kettlewcll (1907), 68 L. T. 23. Distd. Rc Hammond, 
Burniston v. White,J1911] 2 Ch. 342. Refd. Anderson v. 
Berkley, [1902] 1 Ch. 930. Generally , Retd. N. v. M. 
(1885), 1 T. L. It. 523; Re Lowe, Danily v. Platt (1892), 01 
L. J. Ch. 415 ; Re Howard, Taylor v. Howard (1901), 84 
L. T. 290. Mentd. In the Goods of Howe (1884), 33 W. R. 
48 ; Re Bolton, Brown v. Bolton (1880), 54 L. T. 390 ; Re 
Joseph, Pain v . Joseph, [1908] 1 Ch. 599 ; Re Waffstaff, 
Wagstaft v. Jalland, [1908] 1 Ch. 162 ; Re Mason, Mason v. 
Mason, [1910] 1 Ch. 695. 


418. Lapse of right — Death of party entitled to 
select.] — Testator devised all his houses in South- 
wold to trustees in trust for his wife for life, A after 
her death, in trust to convey one of them, which- 
ever she might think proper to choose, to his 
daughter M., A her heirs, & to convey all the other 
of them, to his daughter C., in fee. ~ M. died in 
testator’s lifetime, A, consequently, without 
having chosen any one of the houses. O. survived 
testator. A general demurrer to a bill filed by 
testator’s heir, to have all the houses conveyed to 
him, was overruled. — B oyce v. Boyce (1849), 10 
Sim. 470 ; 60 E. R. 959. 

417. .] — Testator bequeathed to liis 

wife such articles as she should within two months 
select from the articles in certain rooms in a house. 
Five days after the death of testator his wife died 
without having made any selection : — Held : the 
right of selection did not pass to the wife’s exors. 
& the bequest failed . — Rc Madge, Pridie v. 
Bellamy (1928), 44 T. L. R. 072 ; sub nom. Re 
Madge, Pudee r. Bellamy, 72 Sol. .To. 284. 

418. Power to make seoond selection — Per- 
mission of trustees.] — A widow by will devised an 
acre of land, which was “ to be selected by ” the 
devisee, to a clergyman absolutely, devised all 
her other real estate to the trustees of her will 
upon trust to convert it into money. By a letter 
to the clergyman, dated the day her will was 
executed, but not intended to he, A not in fact 
delivered to him until after her death, she said 
that it would be “ gratifying to her memory ” if 
lie of his “ own free will ” would dedicate the acre 
of land as a site for a church ; lie did select an acre 
for that purpose, but subsequently entered into 
an arrangement with the trustees of her will, 
whereby the trustees sold the acre so selected A 
granted him permission to select another acre in 
lieu thereof. The clergyman died without having 
selected another acre : — Held : the permission to 
make a second selection was ultra vires , & the 
purchase-money produced by the acre originally 
selected belonged to the personal representatives 
of the clergyman absolutely. — Littledale v. 
Bickerrteth (1870), 24 W. R. 507. 


B. Implied Right. 

419. When right Implied — Gift of given number 
out of several properties of same description — Two 
acres out of four.] — Marshal’s Case (1598,) 3 Dyer, 
281a, il; 73 E. R. 031. 

Annotation : — Reid. Duckmanton v. Duckmanton (I860), 
5 IT. & N. 219. 


420. Ten acres out of estate adjoining 

house.] — -Where a general grant is made of 10 
acres of ground adjoining or surrounding a particu- 
lar house, part of a larger quantity of ground, the 
choice of such 10 acres is in the grantee, & a devise 
to the like effect is to be considered as a grant. — 
Hobson v. Blackburn (1833), 1 My. & K. 571 ; 
2 L. J. Ch. 108 ; 39 E. R. 797. 

Annotations : — Mentd. Wilson v. Eden (1850), 5 Exch. 752 ; 

Evans v. Angell (1858), 20 Boav. 202 ; Cuthbort v. Robin- 

eon (1882), 51 L. J. Ch. 238. 

421. Shares.] — (1) Testator at the 

time of his death was entitled to 120 shares in the 
G. W. Ry. co. For 38 of these he had been an 
original subscriber, & had signed the Parliamentary 
contract, undertaking to pay the amount sub- 
scribed within ten years to the directors to be 
appointed by the Railway Act. The remaining 
82 shares had been purchased by him as scrip. 
By the Act, which was passed in his lifetime, the 
directors had power to compel payment of the 
moneys subscribed, A also to make calls, & to 
enforce the payment of such calls by action, or 
otherwise to declare the shares forfeited, & to 
sell the shares. The Act also gave the proprietors 
of shares the right of sale A transfer, declaring in 
effect that the vendor ceased to be liable for calls 
after a proper memorial of such sale A transfer. 
All the calls had not been paid on the shares at 
the time of testator’s death. After his death the 
co. passed a resolution declaring that the pro- 
prietors of shares should bo entitled to 2 new 
quarter shares in respect of each whole share. 
By his will testator had bequeathed 30 shares to A. 
A 30 shares to B., declaring that the legacies 
should not be deemed specific so as to be capable 
of ademption: — Held: (1) the legatees were en- 
titled to a proportional number of new quarter 
shares ; (2) the legatees, A not the exors., had the 
right of electing out of which class of shares their 
legacies should be delivered to them. 

(3) If testator, dying solvent, bequeaths to A. 
a given number of articles forming part of a stock 
of the same description, as, for instance, if he has 
twenty horses in his stable A bequeaths to A. six of 
them, A. has the right of selection. — Jacques v . 
Chambers (1846), 2 Coll. 435 ; 4 Ry. A Can. Cas. 
205 ; 0 L. T. O. S. 429 ; 10 Jur. 151 ; 11 Jur. 295 ; 
03 E. R. 803 ; sub nom. Jaques v. Chambers, 
10 U J. Ch. 213. 

Annotations : — As to (1) Apld. Millard v. Bailoy (1800, L. R. 

1 Eq. 378. Refd. FitzwiUiamB v. Kelly (1852), 10 Haro, 

266 ; Armstrong v. Burnet (1855), 20 Beav. 424 ; Day v. 

Day (1860), 1 Drew. & Sin. 261 ; He Box (1863), 1 Hem. 

& M. 552. 

422. — Some not fully paid.] — 

Bequest of 33 shares in the E. Gas co. amongst 
testatrix’s four children, followed by a bequest of 
“ the remaining shares ” to her godchild. The 
number of shares held by testatrix was 74, of which 
77 were original paid-up shares of £25 each, A 37 
new £25 shares on which £15 was paid, A which 
had been allotted to the holders of original shares 
by way of bonus ; a new share being issued for 


416 i. Lapse of right — Death of party 
entitled to select .)— A widow did not 
during her lifo exercise a power of 
selection given her by testator, but sho 
left a settlement whereby she be- 
queathed to different legatees certain of 
the articles to which the power applied : 
'— Held : upon the construction of the 
husband’s settlement, the power of 
selection given to the widow was a 
power to bo exercised within a reason- 
able time after testator’s death : the 
ower had not been exercised within 
uo time, Sc had lapsed. — M acDona ld 's 
Trustees v. Bain’s Trustees (1896), 
?3 R, (Ct, of Soss.) 913 ; 34 8c. L. R. 


619 ; 1 8. L. T. 69.— SCOT. 

e. Time for exercise of 
Testator devised & bequeathed the 
residue of his real & personal estate, 
including a froehold hotel & premises, 
to his wife & eldest son upon trust, & 
gave his wife hucIi furniture, etc., as sho 
might desire to seloct : — Held: the widow 
having lived in the hotel, & been 
licensee of it, & had possession of the 
furniture, it was not too late for her to 
declare, five years after the death of 
testator, what furniture she would 
select . — Re Gillespie, Gillespie v. 
Gillespie, 22 N. Z. L. R. 74. — N.Z. 


PART II. SECT. 3, SUB-SECT. 5. 

— B. 

421 i. When right implied — Gift of 
giren number out of several properties of 
same descript ion — Sh ares. ] — Testator 
by will bequeathed “ 20 Northern Bank 
shares ” to a legatee. At the date of his 
death testator was possessed of 51 “ A ” 
Northern Bank shares of the value of 
£26 each, & 72 “ B ” Northern Bank 
shares of the value of £13 each : — Held : 
the legatee was entitled to select 20 of 
the “ A ” shares as constituting her 
legacy. — O’Donnell v. Welsh, [1903] 
1 T, R. 115.— IR, 
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Sect. 3 . — What interests may he created: Sab-sect. 
5, B. ; sub-scct. 6. Part III. Sect . l.j 

each original share. Parol evidence for the 

J nirpose of showing that testatrix was in the 
mbit of treating, <te intended to treat, the shares as 
double shares, so as to pass to her godchild, by the 
residuary gift, four double, & nob 41 single shares : 
Held : inadmissible. The specitic legatees allowed 
to take their bequests out of the original shares. — - 
Millard v. Bailey (1800), L. It. 1 Eq. 378 ; 35 
L. J. Ch. 312 ; 13 L. T. 751 ; 14 W. K. 385. 
Annotations : — Reid. lie Gibson, Mathews v. Foulsham 
(1806), L. It. 2 Eq. 069 ; Mutton v. Mytton (1874), L. U. 
19 Eq. 30 ; lie Trimmer, Crundwell v. Trimmer (1904), 
91 L. T. 20. 

423. -.] — Testatrix gave 

“ my 140 shares in the C. Brewery ” to trustees in 
trust for A. for life with remainder over. At the 
date of her will & death testatrix had 40 fully paid 
shares of £5 each <& 240 similar shares on which 
£2 10a. only had been paid : — Held : A. had no 
right of selection, but, having regard to the 
surrounding circumstances, the intention of 
testatrix as shown by her will was to bequeath 
140 partly paid shares. — He Cheadle, Bisiiop v. 
Holt, [1000J 2 Ch. 020; 09 1.. ,T. Ch. 753; 83 
L. T. 297 ; 49 W. K. 88 ; 44 Sol. .To. 073, C. A. 

424. Six out of twenty horses.] — 

Jacques v. Chambers, No. 421, ante. 

425. Two out ofj three houses.] — 

Testator, who was possessed of three leasehold 
houses in K. street, bequeathed “ two houses in 
lv. street ” in trust for P. for life, & then to form 
part of his residuary gift. The will contained no 
other references to testator’s houses in K. street : 
— Held : two of the houses passed under the gift, & 
P. was entitled to elect which he would take. — 
Tapley v. Eagleton (1879), 12 Ch. 13. 983 ; 28 
W. It. 239. 

Annotations Consd. lie Cheadle, Bishop v. Holt, [1900] 
2 Ch. G20. Reid. Aston v. Asten, 1 1894 ] 3 Ch. 200. 

426. .] — Asten v. Asten, No. 407, 

ante. 

427. Gift of several properties of same 

description to several legatees — Priority of choice.] 

— J. 1). being seised in fee of two freehold closes of 
land in It., by his will devised to his son J. one 
freehold close of land in It., <fc to his son G. one 
freehold close of land in It. J. was testator’s 
heir-at-law. After the death of testator J. & G. 
tossed up for choice & G. won : — II eld : the devise 
to .1 . was not void for uncertainty, & the case was 
one for election. Party first named in the will 
being also the heir-at-law was the person who had 
the right to elect. — Duckmanton v. Duckmanton 
(1860), 5 II. & N. 219 ; 29 L. J. Ex. 132 ; 157 
E. R. 1165. 

Annotations Apld. Tapley v. Kaglcton (1879), 12 Ch. D. 
083. Distd. Asten r. Asten, (1891J 3 Ch. 200. 

428. — .] — Testator gave certain 

freehold property & £2,100 of his preferential stock 
of the M, II. co. in trust for his niece A. for life ; 
remainder to her children. A like bequest of 
copyholds & stock to two other nieces for life with 
remainder to their children. The preferential 


stock at the time of testator’s death did not 
amount to £2,400. He had, however, other stocks 
& railway debentures : — Held : the niece A. could 
not select t-o have the £2,400 made up from the other 
stocks: — Skey v. Barber (1868), 18 L. T. 145; 
16 W. R. 842. 

429. .] — Asten v. Asten, No. 

407, ante . 

430. Whether legatee or executor entitled to 

select.] — Semhle : the exor. has the right to elect 
out of which stock the bulk of the legacy shall be 
satisfied. — Fontatne v. Tyler (1821), 9 Price, 
94 ; 147 E. R. 32, Ex. Ch. 

Annotations: — Mentd. Stephenson v. Dowson (1840), 3 
Boav. 342 ; Queen's College v. Sutton (1842), 12 Sim. 521 ; 
Botharnley v. Sheraon (1875), L. It. 20 Eq. 304. 

431. .] — Jacques v. Chambers, No. 421, 

ante. 


Sub -sect. 6. — Right of Entry to Secure 
Payment of Legacy. 

432. Nature of right — Executory devise.] — Peir- 
son v. Sorrel (1682), 2 Show. 185 ; 89 E. R. 
879, N. P. 

Annotation : — Refd. Doe d. Biaaa v. Horsley (1834), 1 Ad. & 

El. 766. 

433. Tenancy by elegit.] — E. W. devises 

lands to his second son T., upon condition that T. 
or his heirs shall pay to his grand-children, the 
children of T., £90, to be equally divided among 
them, A on default of payment, a clause of entry 
A distress. T. died in testator’s lifetime ; the 
son of the eldest son of testator entered on the 
lands as heir-at-law, A sold them. The legacy to 
the children of T., testator’s second son, is a 
continuing charge on the lands in the hands of the 
purchaser, Sc they are entitled to be satisfied for 
same with interest. 

This is not a mere condition, but a conditional 
limitation, there being an express limitation over 
to the legatees in case of non-payment, who were 
to enter A hold in the nature of tenants by elegit ; 
& there are many nice distinctions on these con- 
ditions arising by wills. A. devises lands to B. 
on condition to pay C. a sum of money, A no clause 
of entry ; this is no charge on the estate to give 
the legatee of the money a lien on the lands, but 
the heir-at-law shall enter A take advantage of 
the breach of the condition, A yet in this ct. he 
shall be considered only as a trustee for the 
legatee (Lord IIardwicke, O.). — Wiou v. AViou 
(1739), West temp. Hard. 677 ; 1 Atk. 382 ; 26 
K. 11. 241, L. C. 

Annotations : — Refd. Cowper r. Mantell (No. 1), Cooper v. 

Mantel! (No. 1) (1856), 22 Beav. 223 ; lie Kirk, Kirk v. 

Kirk (1882), 21 Ch. I). 431. 

434. ,] — Sherman v. Collins (1745), 

3 Atk. 319 ; 26 E. R. 985, L. 0. 

A n notations : — Refd. Manning v. Herbert (1769), A mb. 575 ; 

lie Edwards, Ex ]). Skand (1867), 16 L. T. 208. 

435. Legal estate.] — Emes v. Hancock 

(1743), 2 Atk. 507 ; 26 E. R. 705, L. 0. 

Annotations : — Consd. Manning v. Herbert (1769), Ami). 575. 

Refd. A.-G. v. Milner (1744), 3 Atk. 112. 
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Part III. — Testamentary Capacity. 


Sect. SOUNDNESS OF MIND. 

See Lunatics, Vol. XXXIII., pp. 14I-15H, 
Nos. 188-381. 

Effect of undue influence.] — See Executors, 


Vol. XXIII., pp. 120-130, 132, Nos. 1244-1281, 
1303. 

Wills of suicides.] — Sec Executors, Vol. 
XXIII., p. 98, No. 908. 


PART III. SECT. 1. 

f . Capacity to exercise discriminating 
judgment.) — A testator at the time of 
driving: instructions for his will, must 
not only be capable of answering with 
an affirmative or negative leading 
questions put to him, but must be 
capable of exercising a discriminating 
judgment as to the varying claims upon 
him of the proposed objects of his 
bounty. — Re Sever's Will (1887), 13 

V. JL. R. 572— AUS. 

g. Testamentary capacity when in- 
structions given.] — Whero a person 
gives Instructions for the preparation 
of his will at, a time when he is of full 
testamentary capacity, & executes 
such will on a subsequent day, it is 
not necessary that at. the actuul 
moment of execution, he should have 
been able to comprehend its provisions 
in detail. — Kenny v. Wilson (1911), 
1 1 S. It. N. S. W. 4G0 ; 28 N. S. W. 

W. N. 121. -AUS. 

h. — — .) — Where testator is of 
sound mind when he gives instructions 
for a will, but at the time of signing 
accents the instrument as drawn with- 
out being able to follow its provisions, 
he must bo deemed of sound mind when 
it wus executed.- -Wilkie v. Wilkie 
(1915), 17 W. A. L. 11. 1 5H. — AUS. 

k. .1 — Kaulbacii v. Akcii hold. 

Re Ahohhold (1901), 31 S. C. It. 387. 

CAN. 

l. .1 — If testator is able to under- 
stand the nature of the act & its effects, 
the extent of the property he is dis- 
posing of, to comprehend & appreciate 
the claims to which he should give 
effect, & no insane delusion influences 
his will or brings about a disposition 
of it, which if the ndnd were sound 
would not have been made, then he 
is competent to make a will. — B ade- 
NA(’H v. J nous (1913), 29 O. L. it. 1(55; 

4 (). W. N. 1495.— CAN. 

m. - - .]— -Faulkner Vm Faulkner, 
[1920 J 2 W. W. 11. 307 ; 00 S. ('. Ji. 
380 : 54 1). L. 11. 115— CAN. 

n. .] — National Trust Co. v. 

Taylor, [1923] 3 I). L. K. 1190; 32 
Man. L. It. 50 1 ; [1923J 1 W. W. It. 
310.— CAN. 

o. .1 — Where, in propounding a 

will, the evidence did not show that, 
testator, when he executed his will, 
had sufficient memory to enable him 
to comprehend the extent of the 
property he was about, to bequeath 
& the manner of distributing it., the 
w r ill was pronounced against. — Re 
Harrison’s Will, 30 N. 13. It. 1 64 . — 
CAN. 

p. .] — Harris v. Gallimore 

(1924), 55 O. L. It. 500.— CAN. 

q . .] — Harrison v. Shaver, 

11926] 4 D. L. It. 105 28 O. W. N. 

151.— CAN. 

r. .] — Saradinpitnatit Ray 

ChOWDHURY V. SUDHIR CHANDRA DAS 
(1922), I. L. It. 50 Calc. 100.— IND. 

t. . ] — It. is sufficient if testator 

has such a mind & memory as will 
enable bim to understand the dis- 
position of his property in its simple 
form. — Re Ashley’s Will (1890), 7 
Niid. L. it. 447.— NFLD. 

a. .] — It is no part of the 

testamentary law of England or of 
this country that the making of a will 
must originate with testator, nor is it 
required that proof should lie given 
of tho commencement of suen a 
transaction provided it be proved 


tliat. deceased completely understood, 
adapted & sanctioned the disposition 
proposed to him & that the instru- 
ment itself embodied such disposition. 
—lie Doyle’s Will (1858), 4 Niid. 
L. R. 183— NFLD. 

b. .] — Laidlaw v. Lyidlaw 

(1870), 8 Macph. (Ct. of Sess.) 882; 42 
Sc. Jur. 525.— SCOT 


c. Delusions.] — Delusions are only 
material to the question of testamen- 
tary capacity if they are connected 
with the dispositions made by the will. 
— Tipper v. Moore (1911), 13 C. L. R. 
248.— AUS. 

d. .] — Testator, in giving instruc- 
tions to hiH solrs. for the purpose of 
drawing a will, stated that the person 
who w r as known as, & whom ho called 
his son, & whom the evidence showed 
to be Ids legitimate son, was not his 
son ; also tliat such son was addicted 
to t he use of intoxicating liquors — 
Held : not such insane delusions as to 
justify the ct. in setting aside the will. 
- Re Kidney's Will, 33 N. B. R. 9. — 
CAN. 


e. .1— In Mar. 1897, testator 

made a will revoking a prior will made 
in 3 890, materially reducing bequests 
to his wife & son, & giving away large 
portions of his estate to collateral 
relatives. The evidence showed that, 
at the time of the making of the second 
will, deft, was suffering from certain 
insane delusions as to the relations 
existing between his wife & son, & 
that the disposition of his estate made 
by the second will was affected by such 
delusions : — Held : the will was in- 
operative ft void. — Re Fa rquh arson 
Estate, 33 N. IS. it. 201 ; revsd. 32 
S. c. R. 58.— CAN. 


aa. .] — Held: the provision made 

by the will for testator’s wifo & son, 
N the appointment of the former as 
extrix. N guardian, were inconsistent 
with the belief that, when it wus 
executed testator was Influenced by the 
insane delusion that they were guilty 
of the crime he had imputed to them, & 
the will was therefore valid. — Skinner 
v. Farquh arson (1901), 22 C. L. T. 
197 ; 32 S. C. R. 58.- CAN. 


bb. MoInnis I?. McInnis 

(P. K. I.) (1912), 10 E.L. R. 399 —CAN. 

cc. — — .] — Granted or proved that 
insane delusions exist in a man’s 
mind, the question is whether the 
general faculties of his mind have been 
so far affected as to render him incom- 
petent to make a testamentary disposi- 
tion of his property as a w r hole or of that 
part in respect of which a delusion 
exists. A greater scope of general 
capacity is needed where the whole of 
a man’s property is being dealt with as, 
e.g., by a will, titan when he deals with 
a single & separate piece of it by way of 
contract.— -T hamer v. Jundt (1912), 
22 O. W. R. 200 ; 3 O. W. N. 1307 ; 
4 D. L. R. 753 — CAN. 

dd. -.] — Held: even if testatrix, 

who was dying of poisoning, the rosult 
of a disease from which sho suffered, 
entertained the entirely unfounded 
belief that her husband had poisoned 
her, it was not such a delusion as proved 
testamentary incapacity. — M ombero 
v. Jones (1915), 32 W. L. It. 513 ; 9 
9 W. W. R. 240, 270 ; 25 D. L. It. 776, 
768.— CAN. 


ee. - — -.] — Be.ymknt v. Foster 
(1916), 35 O. 1,. It. 305 ; 9 O. W. N. 
413— CAN. 


ff. .]— Before t.ho ct. will set 


! aside a will on the ground that testator 
was subject to insane delusions, it 
must be shown that such delusion 
influenced the dispositions made by 
him by his will. — P are r. Cuhson, 
[1921] 2 W. W. It. 8 ; 31 Man. L. R. 
197.— CAN. 

gg. .] — Will held valid notwith- 
standing that testator was subject to 
delusions or disorders of mind from 
the effects of injuries received, it being 
held that these delusions or disorders 
affected only himself & did not affect 
his estimate of the assets he had to 
dispose of nor increase or diminish 
his affections for any one whom ho 
might have been expected to benefit 
by his will. — Re Mitchell Estate 
(M an.), [19211 1 D. L. It. 1039 ; [1924] 
1 W. W. R. 484.— CAN. 

hh. .] — Deceased was of strangs 

& eccentric habits & manners; had 
an extraordinary manner of express- 
ing himself ; seemed to believe that 
an aunt of his had been murderod by 
poison & that there was in existence 
a conspiracy to poison himself ; & 

used extraordinary precautions against 
it : — Held : after a full review of the 
doctrine of monomania, though de- 
ceased was eccentric he was not 
deranged : he had not in his mind a 
morbid delusion Irresistibly overbear- 
ing his reason & was of testable capa- 
city ; & even if deranged, be bad on 
ordinary occasions repeated intervals 
of reason in ono of w T hich his will was 
made. — W aloot v. Alleyn (1819), 
Milw. 65.— IR. 

kk. Eccentricities of behaviour.] — Re 
Wilkie’s Estate, 5 R. & G. 543. — CAN. 

11. .] — A person who had at one 

time been insane, afterwards made a 
will. It was shown that, though he 
continued to be eccentric in his habits, 
ho had a clear appreciation of the value 
& extent of his property, as also of the 
objects of his bounty : — Held : he 
was qualified to make a valid dis- 
position of his estate. — I ngoldsby v. 
Ingoldsby (1873), 20 Gr. 131— CAN. 

mm. Senile decay.] — Ponder a. Bur- 
MKIHTER, 11909] S. A. L. R. 03. — AUS. 

nn. .] — Re. Beamisii Murdoch's 

Will (1878), 12 N. S. R. (3 it. & C.) 
427 — CAN. 

oo. Failing memory.] — Murphy 

r. Lamphikr (1914), 31 O. L. R. 287 ; 

0 O. W. N. 238.— CAN. 

pp. — .— .] — Lamb v. Brown 

(1923), 54 O. L. It. 443.— CAN. 

qq. Extreme weakness— Instructions at 
intervals.] — A will was executed by tes- 
tator on Ids deathbed ; ho was compos 
mentis at tho time, although so ex- 
tremely weak in .body & mind that 
his directions were given at Intervals, & 
difficult to understand. No fraud, 
however, was protended, & the ct. yvbh 
satisfied that the will accorded with his 
wishes, & contained all that w as under- 
stood of them, though probably not 
all he desired to express : & was 

understood by testator at the timo of 
executing it : — Held : tho will was 
valid. — M artin v. Martin, 15 Gr. 580. 
—CAN. 

rr. .] — Burns v. Grant (1922)* 

55 N. S. R. 337.— CAN. 

tt. Temporary incapacity.] — The ct., 
though the weight of evidence seemed 
the other way, refusod to set aside 
a verdict upholding a will made by 
a testator in Ids last illness, which 
was disputed on the ground that be 
was not competent at the time to 
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Wins 


Sect. 2.— INFANTS. 

See. Wills Act, 1837 (c. 20), s. 7. 

Infant soldiers & sailors on service.] — See Wills 
(Soldiers & Sailors) Act, 1917 (c. 58). 

Infant domiciled abroad.] — See Conflict of 
Laws, Vol. XL, p. 385, No. 021. 


Husband & Wife, Vol. XXVII., pp. 139-141, 
148-145, Nos. 1140-1150, 1165-1180. 

Appointment of personal representative.] — See 
Executors, Vol. XXIII., p. 37, Nos. 122-124. 

Probate of will of married woman.] — See 
Executors, Vol. XXIII., pp. 94, 124, 126, Nos. 
875, 876, 1221-1232. 


Sect. 3.— MARRIED WOMEN. 
Testamentary capacity of married woman.] — 

See Husband & Wife, Vol. XXVII., pp. 134-135, 
Nos. 1003-1100. 

Exercise of power of appointment.] — Sec 


Sect. 4 — ALIENS. 

Capacity in respect of personal property.] — See 

Aliens, Vol. II., p. 133, No. 86. 

Right under Naturalisation Act, 1870 (c. 14).] — 

See Aliens, Vol. II., p. 138, No. 129. 


exercise a disposing: power, though his 
strength of mind when in health was 
not doubted. — B rown v . Bruce, 19 
17. C. R. 35. — CAN. 

f. _ Circumstances which go 

to effect the testamentary capacity of 
testator if of a transient character, 
& gathered from periods when his mind 
was inactive, are not inconsistent with 
his sanity. His mind during the same 
periods when called to exertion may 
be capable of attention, application 6c 
understanding. — Re Allan’s Wiix 
(1880), 6 Nfld. L. K. 206.— NFLD. 

ff. Drowsiness dr stupor .) — A testator 
was suffering from a disease which 
had the effect of inducing drowsi- 
ness or stupor during tho time he 
gave the instructions for drafting & 
when he executed his will, but as tho 
evidence showed that he thoroughly 
understood 8c appreciated tho instruc- 
tions he was giving to tho draftsman as 
to the form his will should take & tho 
instrument itself when subsequently 
read over to him : — Held : It was a 
valid will. — McLaughlin t.MoLellan 
(1896), 26 S. O. R. 64 6. — CAN. 

h. No delirium .) — When a tes- 

tator’s incapacity before & after the 
act done arises merely from heaviness 
or stupor & v hen there is no delirium, 
incapacity is not to he inferred in the 
interval. Tho capacity must depend 
on the changes of the complaint 6c the 
degree of interest prompting exertion. 
—Blake v . Johnson (1828), Milw. 162. 
— 1R. 


k. Mental disease..] — The will & 
codicil of testator, made after the dis- 
ease known as general paresis had 
settled upon him, hut while it was yet 
in its incipient stage, was attacked by 
his widow upon the ground of want of 
testamentary capacity ; but was up- 
held by the ct. upon the evidence, ns tho 
act of a competent testator. — Bartlett 
v. Bull (Alta.) (1914), 26 W. L. R. 
831 ; 16 D. L. R. 82. — CAN. 


1. Delirium .) — Where a person 
makes a will while suffering from acute 
delirium, less evidence of the capacity 
of the testator is necessary when the 
will contains provisions deliberately 
expressed by testator while in a state of 
health. — Gamble v. Adair, 4 N. Z. 
L. R. 173 (8. C.).— N.Z. 


m. Capacity to judge of a preference 
<& to express it.}— Hogg v. Macgill 
(l 828), 4 Murr. 446.— SCOT. 

n. Prodigal.) — A will made by a 
person declared a prodigal, which deals 
equitably with his proporty, is good. — 
Exp. F„ 11914] W. L. D. 27.— S. AF. 

o. Onus of proof.] — Bailey v. 
Batlky, 34 C. L. R. 558. — AUS. 


p. .1— The onus is on tho party 

propounding a will of satisfying the 
ct. of the testamentary capacity of 
tho testator. — Re Key (1892), 18 

V. L. It. 040.— AUS. 

q. .1 — The existence of a de- 
lusion being established, the burden 
rests upon tho parties setting up a 
second will to show that it was made 
during a lucid interval. — Re Fakqu- 
h arson Estate, 33 N. S. R. 261. 
RersJ. 32 S. C. R. 58.— CAN. 

r. .]— Wright v. Jewell, 9 

Man. L. it. 007.— CAN. 

t. .1 —Re Arch bold (1901), 34 

N. S. R. 254.— CAN. 

a. .1 — Re Murphy's Will 

(P. E. 1.) (1911), 9 E. L. It. 410— CAN. 

b. .] — Be ament v . Foster 

(1916), 9 O. NV. N. 413 ; 35 O. L. It. 
365.— CAN. 

c. — ' .1— Tho onus proband i lies 
upon the party propounding tho will. 
Derkmork v. Trusts & Guarantee 
Co., Ltd., 11919] 1 W. W. it. 081 ; 14 
Alta. L. It. 332.— CAN. 

d. .1— Wliere the promoter of, 

& a residuary legatee under, a will 
executed two days before testator’s 
death & attacked by his widow <& a 
residuary legnteo under a former will, 
the devise to the latter of whom was 
revoked, failed to furnish evidence to 
corroborate bis own testimony that 
the will was road over to testator who 
Recmed to understand what ho was 
doing, & there was a doubt under all 
the evidence of bis testamentary 
capacity, tho will was set aside. — 
British & Foreign Bible Hogtety v. 
T UPPER (1905), 37 S. C. R. 100.— CAN. 

o. .1 — Hogg v. Maguire, 11 

A. R. 507.— CAN. 

aa. .J — Where a will is procured 

by the person propounding or taking 
a benefit under it the onus of proof of 
its validity is shifted upon that person, 
who must remove any suspicion raised 
in the mind of the ct. by tho 
surrounding circumstances. — Adams v. 
Me Heath, 3 B. c. R. 513 ; 27 8. C. K. 
13.— CAN. 

bb. .1 — When once it has been 

proved that a will has been executed 
with due solemnities by a person of 
competent understanding & apparently 
a free agent, the burden of proving that 
it w r as executed under undue influence 
rests on tho party who alleges this. — 
Holt v. Maxwell (Alta.), [1925] 4 
D. L. II. 223 ; [1925] 3 W. W. R. 324.— 
CAN. 

ee. . ] — The burden lies upon the 

proponent of a will to Ratisfy tho ot. 
that, it is testator’s deliberate act ; 


but once it is determined on tho 
evidenoe that testator, having the 
capacity to mako the will, made it aa 
he intended to mako it the burden is 
satisfied . — Re McNab (1925), 68 N. S. R. 
248.— CAN. 

dd. Evidence — Weight of — Medical 
testinumu .] — Tho ct., in adjudicating 
upon the question of the mental 
capacity of a testator, will give effect 
to tho evidonce thereof given by the 
medical attendants rather than to that 
of othors, particularly those benefited 
by the will. — Wilson v . Wilson, 22 
Or. 39 ; 24 Gr. 377.— CAN. 

ee. Conflict.] — Menziks v . 

White, 9 Gr. 574. — CAN. 

It. .1— Cann v. Routlky 

(Man.), [1923] 1 W. W. R. 173.— CAN. 

g g. .] — Murphy r. Fitz- 

gerald (1836), Milw. 394.— IR. 

hh. .1 — Parker v . Parker 

(1841), Milw. 641.— IR. 

kk. Necessity for strong proof. ] — 

A will cannot he admitted to probate, 
in a contested case, unless the strength 
or degree of proof offered is such as to 
satisfy tho ct., without reasonable 
doubt, that testator was, at the time 
of execution, of sound mind.- — Keayb 
r. M‘ Donnell (1872), 6 1. It. Eq. 011. 
— IR. 

11. Admissibility — Evidence of 

diseased mental condition of near rela- 
tives.)— In an action for reduction of 
a will on tho grounds of insanity 6c 
of facility & circumvention, pursuer 
averred, that testator was peculiarly 
liable to suffer from mental disease, since 
the same was hereditary in his family, &, 
in support of this, made specific aver- 
ments as to the diseased mental con- 
dition of various near relatives of tes- 
tator : — Held: the averments were not 
necessarily irrelevant. — Houston v . 
Aitkkn, [1912] S. C. 1037.— SCOT. 

mm. Drunkenness. ] — A will made at a 
time when testator was drunk, leaving 
his property to trustees with an absolute 
discretion to pay or not to pay testator’s 
wife any part of tho income, was set 
aside, w liere it appeared that testator 
was affectionate to his wife when sober, 
but the reverse when drunk. — Camp- 
bell v. Campbell (1900), 6 W. L. R. 
59 ; 6 Terr. L. R. 378.— CAN. 

PART III. SECT. 2. 

nn. Validity .] — In a so-called will, 
executed a few days before her death, 
G. L.’s wifo assumed to devise the land 
In question to L. At tho date of this 
will G. was only 18 years of ago: — 
Held : the will was invalid . — Re 

Murray Canal, Lawron r. Powers, 

6 O. R. 685.— CAN. 
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Part IV. — Capacity to Benefit under Will. 


Sect. 1.— IN GENERAL. 

Necessity for beneficiary capable of taking at time 
Of Vesting.] — See Part XIV., Sect. 1, post . 

486. Child en ventre sa mere.] — A child not 
born at testator’s death shall have the profits of 
the lands by the devise. — M arsh v. Kirby (1634), 
1 Rep. Ch. 76 ; 21 E. R. 512. 

487. .] — An executory trust in tail for an 

only son of A. en ventre at the testator’s death ; 
not void for uncertainty, nor too remote. — 
Blackburn v. Stables (1813), 2 Ves. & B. 367 ; 
35 E. R. 358. 

Annotation* : — Apld. Re Wilmer’s Trust*, Moore v. Wing- 
field, 11903] 1 Oh. 874. Mentd. Marshall v. Bousfleld (1817), 
2 Madd. IOC ; Parker v. Bolton (1835), 5 L. J. Ch. 98 ; 
Shelton v. Watson (1849), 18 L. J. Ch. 223 ; Holloway v. 
Collier (1853), 1 W. R. 260 : Sackville West r. Holmeedale 
(1870), L. R. 4 H. L. 643; Silcocks v. Sllcocks, [1916] 
2 Ch. 161. 

When child en ventre sa mere treated as 

born or living.] — See Part XVI., Sect. 17, sub- 
sect. 0 , post . 

Illegitimate child.]— See Part IV., Sect. 2, 

sub-sect. 5, B. ( d ), post. 

Whether gift void for remoteness.] — See 

Perpetuities, Vol. XXXVII., pp. 63-65, Nos. 
67-75. 

Exception from lapse.] — See Part XIV., 

Sect. 10. post. 

Description of beneficiary.] — Sec Part XVI., 
Sect. 17, post. 


Sect. 2 . — PARTICULAR DONEES. 

Sub-sect. 1.— Aliens. 

In time of peace— At common law.] — See 

Aliens, Vol. II., pp. 136, 137, Nos. 110 114, 
117, 120, 121. 

.] — See , now. British Nationality A Status 

of Aliens Act, 1914 (o. 17), s. 17. 

In time of war.] — See Aliens, Vol. II., p. 14.8, 
No. 214. 


Sub-sect. 2. — Beneficiary Obtaining Benefit 
by Fraud or Undue Influence. 

A. Fraud. 

438. Fraud — False assumption of character by 
beneficiary— False character motive of testator’s 
bounty .J — If a legacy is given to a person under a 
particular character, which he lavs falsely assumed, 
A which alone can l>c supposed the motive of the 
bounty, the rule of the civil law is adopted, A 
the legacy fails. 

Therefore, where a legacy was given by a woman 
to a man in the character of her husband, whom 
she supposed & described as such, but who at the 
time of the marriage ceremony with her had a 
wife living, the ct. in respect of his conduct held 
him not entitled ; but inclined to think it would 
be otherwise, where from circumstances not 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

a. Fraud .} — Freeman r. Freeman 
( 1889), 19 O. It. 141.— CAN. 

b. .3 — Testatrix was perfectly 

capable & under no control or undue 
influence ; had an intention to make 
a will, & the execution of one in 
three parts was clearly proved. The 
drawer of the will propounded, who 
conducted the execution, 8c took 


moving from the legatee himself the description 
is inapplicable ; as where testator gives a legacy 
to a child from motives of affection, supposing it 
his own, but is imposed upon in that respect. — • 
Kennell v. Abbott (1799), 4 Ves. 802 ; 31 E. R. 
416. 

Annotations: — Distd. Giles v. Giles (1836), 1 Keen, 685 ; 

Rtehton v. Cobb (1839), 5 My. & Cr. 145. Consd. Allen v. 

M'Pherson (1847), 1 H. L. Cob. 191. Distd. Turner v. 

Brittain (1863), 2 New Rep. 21. Gonad. Wilkinson v. 

Joughin (1866), L. R. 2 Eq. 319 ; Melulsh r. Milton (1876), 

3 Gh. D. 27. Distd. Re Boddington, Boddington v. Clariot 

(1883), 22 Ch. D. 597 ; Anderson v. Berkley, [1902| 1 Ch. 

930. Refd. Knox v. Wells (1864), 2 Hem. 8c M. 674. 

Mentd. Amphlett v. Parke (1831), 2 Rusb. & M. 221 ; 

Cooke c. Stationers* Co. (1831), 3 My. & K. 262 : Smith r. 

Lomas (1864), 10 Jur. N. S. 742. 

439 . .] — a false character, 

attributed by testator to a legatee, will not affect 
the validity of the legacy, unless the false character 
has been acquired by a fraud which has deceived 
testator ; & where testator & legatee have a 

common knowledge of an immoral or criminal act, 
by which the legatee has acquired the false cha- 
racter, the rights of the legatee, as such, will not be 
affected, it being no part of the duty of cts. of 
equity to punish parties for immoral conduct, 
by depriving them of their civil rights. — Giles v . 
Giles, Penfold v. Penfold (1836), 1 Keen, 685 ; 
48 E. R. 471 ; sub nom. Penfold v. Giles, 6 
L. J. Ch. 4 ; subsequent proceedings (1837), 8 Sim. 
360. 

Annotation: — Folld. Dilley v. Matthews (1863), 11 W. It. 

614. 

440. .] — (1) Where a legacy has 

been given to a legatee in a character which has 
been fraudulently assumed by her, & the existence 
of which character may be considered to be the 
sole motive of testator’s bounty, the legacy fails. 

Testator gave the income of his real A personal 
estate to a woman whom ho described in his 
will as, & supposed to be, his wife. A marriage 
ceremony had been performed between testator 
& such woman, but when it took place she knew 
she had a husband living : — Held : the bequest 
was void by reason of the fraud practised on 
testator. 

(2) Testator gave a legacy to his “ step-daughter 
S.,” the daughter of the above woman: — Held: 
such legacy was valid, the supposed motive for 
the gift not being due to any fault on the part of 8. 
— Wilkinson v. .Toughin (1860), L. R. 2 Eq. 319 ; 
35 L. J. Ch. 684 ; 14 L. T. 394 ; 30 J. P. 452 ; 12 
.Jur. N. 8. 330. 

Annotations : — As to ( 1) Distd. Anderson v. Berkley, [1902] 

1 Ch. 930. Refd. Melnish v. Milton (1874), 3 Ch. I). 27. 

444. .] — In order that that rule 

fin Kennell x. Abbott , No. 438, ante] may come 
into operation two things must exist ; first, the 
false assumption of the character by the legatee ; 
A secondly, there must he evidence, or a pre- 
sumption or inference, that the false character was 
the motive of testator’s bounty (Fry, J.). — He 
Boddington, Boddington v. Clariat (1883), 22 
Ch. 1). 597 ; 52 L. J. Ch. 239 ; 48 L. T. 110 ; 31 


charge of the parts when executed, 
being for himself, & In trust for his 
mother, the universal legatee named in 
it : the intention to make so largo a 
bequest in their favour not being proved 
8c there being strong grounds for sus- 
pecting fraud & conspiracy, 8c the 
substitution of a document not the will 
of teBtator, the ct. decreed against the 
will propounded ; the onus being on 
the agent benefited to remove the 


suspicion by clear & satisfactory proof. 
— Gore v. Gahaqan (1830), Milw. 217. 

— 1R. 

c. • . ] — HoRSBimcm v. Thomson *s 

Trustees, [1912] S. C. 267. — SCOT. 

d. TTTiaf must be proved.] — An 

issue whether a will was obtained by 
fraud ought not to be submitted to 
the jury unless there is reasonable 
evidence that fraud bad been practised 
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Sect. 2. — Particular donees : Sub-sect. 2 , A. & B. ] 

W. It. 449 ; on appeal (1884), 25 Oh. I). 085, 
C. A. 


Annotations : — Reid. In the Goods of Ilowe (1884), 33 W. P. 
48 ; N. v. M. (1885), 1 T. L. It. 523 : Re. Holton, Brown v. 
Bolton (1886), 54 L. T. 396 ; Anderson v. Berkley, 11902] 
1 Ch. 936 ; Re Kottlewell, Jones v. Kettlewell (1907), 
98 L. T. 23 ; Rc Wagstaff, WagstafT v. Jalland, 11908] 
1 Ch. 162 ; Rc Hammond, Bumlston v. White, [1911 j 2 Ch. 
342. Mentd. Re Lowe, Danily v. Platt (1892), 40 W. It. 
475 : Re Howard, Taylor r. Howard (1901), 84 L. T. 296 : 
Re Joseph, Pain v. Joseph, [1908] 1 Ch. 599 ; Rc Mason, 
Mason r. Mason, [1910] 1 Ch. 695. 

442 . No evidence of Intention to 

defraud testator.]— Bequest to Lady C., widow of 
Sir N. C., considered valid, although at the date 
of the will she had married a second husband, R., 
& the fact of that marriage was unknown to 
testator, & she continued to call herself Lady C. 
The bequest was a bequest of a fund to trustees 
to pay to her the dividends so long as she should 
continue single A unmarried ; A if she should 
anticipate such dividends, then the fund to become 
part of testator’s residue : — Held : she took an 
absolute interest in the fund. — Rishton v. Cobb 
(1839), 5 My. A Or. 145 ; 9 1,. J. Ch. 110 ; 4 Jur. 
201 : 41 E. H. 320, L. C. 


Annotations Consd. Turner v. Brittain (1863), 3 New Pep. 

21 ; Meluish v. Milton (1876), 3 Ch. 1). 27. Dbfcd. 

Re Boddington, Boddington r. Clairat (1884), 25 Ch. 1>. 

685. Refd. Re Lowe, Panilly r. Platt (1892), 61 L. J. Ch. 

415; Re Howard, Taylor r. Howard, [19011 1 Ch. 412; 

Anderson r. Berkley, [1902] 1 Ch. 936 ; Rc Mason, Mason 

r. Mason, [J910J 1 Ch. 695. Mentd. Morleyr. Jiennoldson, 

Morley v. Linkson (1843), 2 Hare, 570. 

443. .] — Testator gave 

several legacies to a woman by the description of 
“ my wife,” he having gone through the ceremony 
of marriage with her ; but she was the wife of 
another man, whom she had left nineteen years 
before '.—Held : in the absence of proof that she 
knew her husband was living, A of any intention to 
commit a fraud upon testator, she was entitled to 
the legacies as persona design at a. — He Pitts 
(1859), 29 L. J. Ch. 108 ; 1 L. T. 153 ; 5 Jur. N. K. 
1235 ; sub nom. Re Pitts’ Will, Ex p. Nicholson, 
8 W. R. 157. 

444. -- — .] — Testator 

bequeathed a life interest in a legacy to 11. , 
the present wife of his son J. There was a woman 
named C., living with J., <k they had falsely repre- 
sented to testator that t hey were married : -Held : 
C. was entitled to the legacy, there being no evi- 
dence that the representation had been made for 
the purpose of obtaining the legacy. Turner v. 
Brittain (1803), 3 New Rep. 21. 

Annotation : — Apld. Anderson v. Berkley, [1902] 1 Ch. 936. 

445. _ — — .] — Wilkinson v. 

Jouchin, No. 440, ante. 

446. Admissibility of evidence — Declara- 


tions of testator.] — Parol evidence may be given 
of questions asked by testator at the time of 
executing his will whether the contents were the 
same as those of a former will, to which he was 
answered in the affirmative, in order to set aside* 
the latter will, on the ground of fraud. — Doe d. 
Small v. Allen (1799), 8 Term Rep. 147 ; 101 
E. R. 1314. 

Annotation /—Reid. Doe d. Shalloross v. Palmer (1851), 
20 L. J. Q. B. 367. 

447. .] — The declarations of 

testator are admissible where a will is disputed on 
account of fraud, circumvention, or forgery. — 
Doe d. Ellis v. Hardy (1830), 1 Mood. & R. 525 ; 
174 E. R, 181, N. P. 

Annotation : — Refd. Doe d. Shallcross v. Palmer (1851), 
ICQ. B. 747. 

Whether ground for refusing probate of 

will.] — Sec Executors, Vol. XXIII., p. 130, 
Nos. 1282-1290. 

— — Jurisdiction of court to relieve against will.] 

- — See Executors, Vol. XXIII., p. 83, No. 718. 


B. Undue Influence. 

448. What constitutes — Necessity for coercion.] 

— In order to constitute undue influence which 
will impeach a will there must be coercion. It is 
only when the will of the person who becomes 
testator is coerced into doing that which he or she 
does not desire to do that it is undue influence. 
If the act is shown to be the result of the wish A 
will of testator at the time, then, however, immoral 
may be the consideration which brought it about, 
apart from fraud, it is not undue influence. — 
Baudains v. Richardson, [1900J A. C. 109; 75 
L. J. P. C. 57 ; 94 L. T. 290 ; 22 T. L. R, 333, 
P. C. 


Annotation : — Consd. Craig r. Lamoureux, [1920] A. C. 319. 


449. 


Question of degree of pressure used 


& capacity of testator to resist.] — The question of 
undue influence is often a mixed question of the 
degree of pressure exercised, A the capacity of 
testator to resist it. Smith v. Smith (1800), L. R. 
1 P. A I). 239 ; 30 L. J. 1\ A M. 13 ; 15 L. T. 192 ; 
31 J. P. 9 ; 15 W. R. 230. 

450. — — Distinguished from control.] — Stultz 
v. Sci IOEFLLE (1852), 20 L. T. O. S. 183 ; 10 Jur. 


909. 

451. — — Strong case must be made out.] — 

(1) A bill in equity will lie to set aside a will made 
under the influence of superstitious terrors. 

(2) A strong case must be made out to set aside a 
will on the ground of undue influence ; but where 
a person acting as the spiritual adviser of testator, 
takes advantage of that situation to become the 
agent A manager of testator’s temporal affairs, 
A while holding those opposite characters, becomes 


that its influence continued ho that 
testator was labouring under it at the 
time ho made his will, 8c that ho wan 
by that means induced to make his 
will. — L ongford (Part.) r. Pukdon 
(1877), 1 L. P. Ir. 75— IR. 


e. False interpretation of mean 

ing.) — A will, executed by a father 
who was paralysed & almost speech 
less, in favour of certain members oi 
his family, to the prejudice of others, 
reduced, although the father had « 
disposing mind & the will was prepared 
by a business man, but it had been 
obtained by the parties interested who 
interpreted his meaning to the writer, 
& there was no legal evidence that it 
wa« properly understood by the father. 
— Gillespie v. Gillespie (1817), 11 
Fac. Coll. 207.— SCOT. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

4481. What constitutes — Necessity for 
coercion .] — Held; although mental 


capacity A due execution were shown, 
it was not shown tiiat the document 
propounded was understood & appreci- 
ated by testatrix <fc was in truth & fact 
the expression of her desire ; 8c these 
things must be shown before the rule 
that those attacking the will must show 
coercion or fraud, can bo applied. — 
Wannamakku v. Livingston (1918), 
43 O. L. P. 243.— CAN. 

448 ii. .] — Undue influence, 

within the meaning of any rule of law 
which would make it, sufficient to vitiate 
a will, must be an influence exercised 
either by coercion or by fraud. Mere 
solicitation or importunity not carried 
to the extent of depriving testator of 
power of froe volition would not con- 
stitute undue influence. — National 
Trust Co. v. Taylor, [1923] 3 D. L. P. 
1196; 32 Man. L. K. 501; [1923] 1 
VV. W. It. 316.— CAN. 

448 iii. -.] — An issue whether 

a will was obtained by undue influence 


ought not to bo submitted to the jury 
unless there is reasonable evidence 
that the person charged had influence 
over testator ; that be exercised that 
influence over testator, to the extent 
of coercion. In relation to the will 
itself ; that, the execution of the 
impeached instrument was procured by 
the exercise of such influence as the 
causa causans of the act itself. — 
Longford (Fart.) v. J’urdon (1877), 
1 L. K. Ir. 75.- IR. 

451 i. - — Strong case must, be made 
out .) — Whero a will was contested by 
the heir at law, on the ground of unduo 
influence by the deviseo with testator, 
but no evidence thereof was given, the 
judge should not leave such a question 
to the jury.— Doe d. Levi v. Samuel, 
1 Han. 265.— CAN. 

451 ii. .]— Pare v. Cusson. 

[1921] 2 W. W. it. 8 ; 31 Man. L. H. 
197— CAN. 
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Part IV. — Capacity to Benefit under Will. 


a donee of very large gifts under testator’s will, 
there is strong ground made out for inquiry as to 
undue influence. — Middleton v. Sherburne 
(1841), 4 Y. & C. Ex. 358 ; 10 L. J. Ex. Eq. 75 ; 
100 E. R. 1044 ; on appeal , mb nom . Sherburne v. 
Middleton (1842), 0 Cl. & Fin. 72, H. L. 

Annotations : — Generally, Held. Boy sou. Rossborough (1857), 

0 H. L. Cus. 1. Mentd, Lancashire v. Lancashire (1840), 

1) Boav. 259. 

452. Will or codicil prepared by propounder 

—In own favour.]— Hekbeiit v. Lowns (1027), 
1 Rep. Ch. 22 ; 21 E. R. 405. 

453. .] — Middleton v. Forbes 

(1787), cited in 1 Hag. Ecc. at p. 395 ; 102 E. R. 
024. 

Annotation Apld. Ingram v. Wyatt (1828), 1 Hag. Ecc. 

384- 

454. .] — Mere evidence of execu- 

tion of a will &- codicil by a person of weak & inert 
mind, appointing his attorney agent sole 
exor. & almost universal legatee of a large property, 
is sufficient, without proof of instructions by 
deceased ; instructions for the will being given to 
the solr., who prepared & attested it, by & in the 
handwriting of the exor.’s father, also deceased’s 
co-agent & attorney ; the codicil being prepared 
exclusively for liis own bene tit by the exor., in 
whose house deceased was living apart from liis 
family ; tk other circumstances strongly inferring 
fraud iV circumstances. — Ingram v. Wyatt (1828), 
1 llag. Ecc. 384 ; 1(52 E. R. 021 ; on appeal, 

mb nom, Wyatt v. Ingram, 3 Hag. Ecc. 406. 

A floatations : — Apld. Hairy v. Butlin (1838), 2 Moo. J». C. (\ 

•180: Cock craft v. Kawles (1845), 4 Notes of Cases, 237. 

Refd. Wafers v. Waters (JS4 8), 2 Do U. 6c 8m. 591 ; 

Hindson r. Wcatliorill (1854), 5 J)e G. M. & G. 301 ; 

Hastilow r. Sfobic (1805), L. H. 1 P. &• I). 04 ; Fulton r. 

Andrew (1875), L. II. 7 H. L. 118, lluinpson v. Guy ( 1 891 ). 

01 L. T. 778. Mentd. Rickets v, Bodcnham (1831), 

Coop. temp. Brough. 301. 

455. •] — Where an attorney who 

draws the will of testator takes a benefit under it, 
the case is to he considered with peculiar jealousy, 

the jury who try the validity of the will must he 


satisfied that testator knew its contents ; but 
their consideration need not to be confined to direct 
evidence, & they may find for the will upon cir- 
cumstantial evidence only. — Raworth v. Mar- 
riott (1833), 1 My. & K. 643 ; 39 E. R. 824. 

Annotation: — Refd. Mitchell v. Thomas (1847), 6 Moo. 

P. C. C. 137. 

.] — See, also , Executors, Vol. XXIII., 

pp. 130-133, Nos. 1291-1320. 

456. Absence of free agency — Importunity.] 

— If a man make his will in his sickness, by the 
over-importuning of his wife, to the end he may 
be quiet, this shall be said to bo a will made by 
constraint, & shall not he a good will. — Hacker 
v. Newborn (1654), Sty. 427 ; 82 E. R. 834. 

457. .] — STULTZ V. SCHOEFLLE 

(1852), 20 L. T. O. S. 183 ; 16 Jur. 909. 

458. Testator In extremis.] — Will 

obtained in extremis, & upon importunity of 
testator’s wife, his haruF being guided in the 
writing of his name, set aside. — Moneypenny v. 
Brown (1711), 2 Eq. Oas. Abr. 700 ; 22 E. R. 051. 

459. Testatrix induced to make will 

during illness — By husband.] — When the will of a 
woman obtained while she was in an extremely 
weak state nine days before death by the active 
agency of the husband, the sole exor. & universal 
legatee, wholly departed from a former will 
deliberately made a few months before, the 
presumption is strong against the act ; & the 

evidence not being satisfactory, the will pronounced 
against, A the husband condemned in costs. — 
Mynn v. Robinson (1828), 2 Hag. Ecc. 109 ; 162 
E. R. 823. 

Annotation : Mentd. Tlic Lochlibo (1850), 14 Jur. 792. 

460. .] — The will of a female of 

seventy-three whose mental character was below 
the ordinary standard, of weak mind, though not 
imbecile, or an idiot, made in favour of a female 
with whom she lodged & boarded, who was a 
person of strong understanding & imperious dis- 
position, & who had gained an ascendancy over 


452 i. - •— Will or codicil prepared by 
propounder In own favour. |—if tlie 
person benefited bv a will write* it 
himself or procures it to be written that 
circumstance forms a just ground of 
suspicion which calls upon the cl. to be 
vigilant 6c jealous N to require clear 6c 
satisfactory proof that the instrument 
contains the real intention of testator. 
— He Zaw acki Ehta tic ( A 1 ta. ) , [1927] 
2 I). L. It. 333 ; 11927] 1 W. W. It. 
676.— CAN. 

452 ii. — .] — O’Connel 

v. Butler (1819), Milw. 97.— IR. 

460 i. Absence of free agency.} — 

Thompson v. Torrance, 28 Or. 253 ; 
9 A. It. 1. -CAN. 

f. — - - Testator old in- 

firm — Absence of independent advice.] 
— IMtf. being old <Sr Infirm, was induced 
by his son, with whom he resided 8c 
who had great influence with him, to 
agree in writing to leave to the decision 
of two referees the terms of his will, 6c 
to execute a will in pursuance of their 
award. Tho son having failed to 
establish that his father had competent 
independent advice in the matter, or 
had entered into the transaction wil- 
lingly, or without pressure from the 
sou, the ot, decreed the will revocable 
at the pleasure of pltf. — Donaldson r. 
Donaldson, 12 Gr. 431. — CAN. . 

g. — Whether inferred from re- 

lationship of parties — Man dr mistress.] 
— Held : the relation existing between 
a man & a woman who had lived with 
him as his mistress was not of such a 
character as to support a plea of undue 
influence in an action for reduction of a 
will by which he left the bulk of his 
property to her & their Illegitimate son, 
to the detriment of his legitimate 


family. — M'K kohnih r. M'Kkchnik’h 
Tupstkes, 1 1908] S. C. 93 ; 54 Sc. L. It. 
38 8. L. T. 419. -SCOT. 

Legal adviser client .] — 

•MOHAVE r. Kiiiwax (1828), Beat. 
157.— IR. 

k. — — H'hethcr inferred from 

circumstances. ] — The exercise of undue 
influence may be inferred from the 
circumstances of any particular case.— 
Watson v. Kerri doe (1887), 8 

N. S. W. L. It. (Eq.) 25 ; 9 N. S. W. 
L. It. (Eq.) 35. — AUS. 

l. Control subjectify/ mental will 

to desire of another .} — The mere exer- 
cise of influence by a wife or other 
person over the mind of a testator 
is not sufficient to invalidate a will ; 
such influence must amount to a con- 
trol subjecting liis mental will to tho 
desire of another, so that the will 
is not in reality his will, but that of 
another : the quostion Is, in what 
sense is the document the will of 
testator. — W aterhouse v. Lee, 10 
Gr. 176. — CAN. 

m. Urging testator to make 

better provision for beneficiary.] — Kaul- 
rach v. Akchbold, He Arch bold 
(1901), 31 S. C. K. 387.— CAN. 

n . Will obtained by exercise 

of power to overbear.] — Standard 
Trusts Co. v. Pulioe (B. C.) (1922), 
70 D. L. It. 145.— CAN. 

o. Solicitor induced by inte- 
rested jmrty to restore text of first draft — 
No inquiries made as to interUion of 
testator. J — WILSON v. KlNNEAR, [19251 
2 D. L. It. 641.— CAN. 

S . Obstructing making of new 

.] — Testator was violently ob- 
structed iu making a new will by a 


party deriving benefit under a former 
one : — Held : such obstruction did 
not affect any part ot the former will 
except that w hich gave a legacy to the 
part y wilfully interrupting the testator, 
which legacy was not allovvod to stand 
as part of the will. — Maguire v. 
Marshall (1833), Milw. 307. — IR. 

q j — Ross v. Gobsklin’s 

Executors, [1926] 8. C. 325. — SCOT. 

r. Cosfs.] — Whoro the estate is 
small, 8c fraud 6c undue influence have 
boon pleaded in opposition to a w r ill, 
which is established on the evidence of 
the party supporting it, though parts of 
the case were suspicious, the party 
failing was excused from paying costs, 
but did not get costs out of the estate. — 
Finn v. Gorman (1864), 11 L. T. 148. — 
IR. 

t. Matters for consideration of jury.] — 
In an action involving undue Influence 
in the execution of a will propounded 
by a person instrumental in its pro- 
aration, 8c under which ho is the solo 
enefleiary, declarations of dooeasetl 
as to hor affections. & her intention 
to dispose of her property otherwise 
than as disposed of In the will, are 
proper matters for the consideration 
of tho jury. — B'arnell v. Conway 
(1918), 45 N. B. Ii. 343.— CAN. 

a. Onus of proof.] — Connell v. 
Connell (1906), 37 S. C. R. 404. — CAN. 

b. .] — He Fitch Estate, 26 

N. S. It. 195— CAN. 

o. .] — If a party wTltes or pre- 

pares a will under which he takes a 
substantial benefit, that is a circum- 
stance creating suspicion, which he 
must displace when he propounds the 
will for probate, if contested. — 
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Sect . 2. — Particular donees; Sub-sect. 2, B. / «u&- 
.sccfs. 3, 4 cfc 5, M, <£: ff. (a).] 

deceased, there being direct discrepancies in the 
evidence respecting the factum, pronounced 
against. — Oockcraft v . Bawles (1845), 4 Notes 
of Cases, 237, P. 0. 

451 , Whether inferred from relationship of 

parties — Bequest by minor to guardian.] — A will 
made by a minor of sixteen in favour of his guardian 
& schoolmaster, substantiated by evidence. — 
Arnold v. Earle (1758), 2 Lee, 529 ; 161 E. B. 
428. 

462. Bequest to spiritual adviser.] — 

Middleton v. Sherburne, No. 451, ante. 

463 . Testator induced to make second will — 

Disinheriting own child — In favour of son of 
stranger.] — Huberts v. Wynn (1663), 1 Rep. Ch. 
236 ; 21 E. R. 560. 

Annotation Mentd. Bath 8c Mountague's Case (1003), 
Has. in Ch. 90. 

464. Deceased living in house of pro- 

pounder — Apart from own family .J — Ingram r. 
Wyatt, No. 454, ante. 

465. Superstitious terrors.] —Middleton v. 

Sherburne, No. 451, ante. 

466. Effect — Provisions void as to person exer- 
cising influence — Valid as to other parties.] — 

Where an undue influence is exercised over the 
mind of testator in making liis will, the provisions 
in the will, in favour of the person exercising that 
influence, are void ; but the will may be good as 
far as respects other parties ; so that a will may 
be valid as to some parts, A invalid as to others 
may be good as to one party, <fc bad as to another. - 
Trimlestown v. D’Alton (1827), 1 l)ow. & 01. 
85 ; 6 E, B. 456 ; sub nom. Trimlestown v. 
Lloyd, 1 Bli. N. 8. 427, II. L. 

Annotations : — Reid. Middleton v. Sherburne (1811), 4 
Y. & O. Ex. 358 ; Boyse r. Colclough, Boy.se v. lioss- 
borough (1851), 1 K. & J. 124. 

Whether ground for refusing probate.] — 

See Executors, Vol. XX11I., pp. 126-134. 

467. Rebuttal of undue influence — Evidence of 
capacity — Corroboration by two witnesses.] — 
Moore v. Clarke (1856), 4 W. K. 531. 

468. Costs — Will pronounced for — Party alleging 
undue influence failing to appear.] — To a declara- 
tion on a will, defts, the widow & daughter of 
testator, pleaded undue influence <fc incapacity. 
The daughter obtained leave to withdraw from 


the suit on payment of costs up to tlio time ; 
other deft, did not withdraw, & did not appear at 
the trial. The ct., having pronounced for the will, 
condemned her in costs. — Tolland v. Stevenson 
(1866), 13 L. T. 609 ; 12 Jur, N, 8. 300. 

,] — See, further , Executors, Vol. XXIII., 

pp. 256, 262, 263, 265-267, Nos. 3136, 3193-3198, 
§204-3216, 3241, 3246-3248, 8257-3262. 

Jurisdiction of court to relieve against will.]— 
Sec Executors, Vol. XXIII., p. 88, No. 717. 

Restraint of executor from acting under will.] - 
See Executors, Vol. XXIII., p. 46, No. 222. 


Sub-sect. 3. —Charities. 

Sec Charities, Vol. VIII., pp. 232 ct 
Copyholds, Vol. X1J1., pp. 122, 123, Nos. 1534- 
1539. 


Sub-sect. 4. — Dead Persons. 

469. Fact of death — Direction of issue to deter* 

mine.] — Issue directed to try whether F. was 
living at the death of his lather, testator, the 
father & son having been shipwrecked together on 
their voyage from India & all on board having 
perished. — Mason v. Mason (1816), I Mer, 308 ; 
35 E. R. 688. 

Annotations: — Consd. ltc Phentf>H Trusts (1870), 5 (Jh. App. 
139. Reid. Underwood v. Wing (1851), 19 Bottv. 459. 

Presumption of — Payment to next of kin on 

security to refund.] — See Evidence, Vol. XXII., 

p. 170, No. 1465. 

Onus of proof.] — See Evidence, Vol. 

XXII., pp. 164, 168, Nos. 1403, 1410-1442; 
Executors, Vol. XXIII., pp. 87-89, Nos. 781-789, 
791, 792, 794. 

j — See. generally, Evidence, Vol. 

XXII., pp. 165-173; Executors, Vol. XX1JI., 
pp. 87-90. 

Doctrine of lapse— When applicable.] — See Part 
XIV., post. 

Sub-sect. 5. -Illegitimate Children. 

A. Child Alive at Date of Will, 

470. Whether capable of taking.] — Bequests to 
illegitimate children, in esse, will take elfect when 


Lorres r. Harris (191 4), 30 O. L. H. 
479 ; 19 D. L. R. 070 ; 5 O. W. N. 
770. — CAN. 

d. .1 — lie Simpson's Estate 

(1919), 52 N. 8. B. 285 ; 51 D. L. It. 
143.— CAN. 

e. — — .1 — The onus probandi 

lies upon the party propounding a will : 
& he must satisfy the conscience of 
the ct. tliat the instrument propounded 
is the last will of a free & capable 
testator. Wherever circumstances ex- 
ist which excite the suspicion of 
the ct.. it is for those who propound 
the will to remove such suspicion, & 
to prove affirmatively that testator 
knew & approved of the contents of 
the document, & it is only where this 
is done that the onus is thrown on those 
who oppose the will to prove fraud or 
undue influence, or whatever else they 
rely on to displace the case made for 
proving the will. — Sellers v. Sullivan 
(1919), 43 O. L. It. 528.— CAN. 

f. .] — He Haun Estate, 

Manges v , Mills (1921), 64 D. L. It. 
305 ; 50 D. L. it. 175.— CAN. 

J . .1 — In order to set aside a 

l on the ground that Its execution 
was obtained by undue influence on the 
mind of testator it is not sufficient to 
show that the circumstances attending 
the execution are consistent with the 


hypothesis that it was so obtained. It 
must be shown that they are incon- 
sistent with a contrary hypothesis.— 
Adams v. McBeath (1890), 27 8. C. B. 
13.— CAN. 

h. - — .] — Standard Trusts 

Co. v. 1*ulicb (B. C.) (1922), 70 

i). L. R. 145.— CAN. 

k. — — .1 — A person who Is instru- 
mental in framing a will & who obtains 
a bounty from that will is bound to 
establish that the will was made 
willingly & deliberately & without 
pressure or influence. — Aldritt v. 
Toronto General Trusts Corfn. 
(Mau.), [1917] 1 W. W. it. 178.— CAN. 

l. .] — Low v. Low’s Trustees, 

[1907J 15 8. L. T. 330. — SCOT. 

m. Effect — Entire will tainted .] — 
Moloney v. Casey (1803), 9 L. T. 57. 

468 i. Provisions void as to 

person exercising influence — Valid as 
to other parties.] — H eg arty v. King, 
7 L. It. Ir. 18. — IR. 

488 ii. — .] — A will 

prepared from instructions given by 
a son of deceased, largely benefited 
thereby, the evidence of intention & 
volition l>eing defective Sc there being 
some evidence from a letter written 
by deceased of control, condemned 


so far as it benefited the party who 
obtained it, the other parts being 
established, though tho whole will had 
been read by deceased. — PlEROY r. 
YVehtuopi* (1840), Milw. 495. — IR. 

n. Parties. ] — In an action t o establish 
a will where the execution is impeached 
on the ground of undue influence, all 
parties interested should be made 
parties to the action. — G unn v. Corson, 
11 C. L. T. Occ. N. 47. -CAN. 

o. What court should investigate cir- 
cumstances of execution of will.]— 
Whore a will, purporting to dispose of 
a largo property, is drawn by a 
physician in pencil on the hack of a 
prescription blank & executed on the 
day of the death of testator, 8c where 
all the writing appears to have been 
made by one person & the sole bene- 
ficiary is wrongly named, the will 
should he investigated in a ct. having 
ampler & more effective machinery than 
a surrogate ct.— Re Jones Estate 
(1915), 31 W. L. It. 033. — CAN. 

PART IV. SECT. 2, SUB-SECT. 8.— A. 

d. Validity .] — Wilkinson v. Wilkin* 
son’s Estate (1907), 24 S. C. 603.— 
S. AF. 

q. .] — Fitzgerald r. Greek, 

[10141 App. D. 88.—S. AF, 
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they # are appropriately described ; but a pro- 
spective gift to future illegitimate children of a 
woman is wholly void. — Med worth v. Pope (1859), 
27 Beav. 71 ; 28 L. J. Ch. 905 ; 5 Jur. N. S. 990 ; 
54 E. R. 28. 

Annotation : — Consd. Occloston v. Fullalove (1873), 9 Ch. 

App, 147. 

471. Sufficiency of description — Blanks in wili.] 

— Bequest to all Sc every the sons Sc daughters of 
A., including who the illegitimate of A. : — 
Held : the illegitimate children of A. could not take. 
— Mahon v. Bateson (1859), 20 Beav. 404 ; 28 
L. J. Ch. 391 ; 33 L. T. O. S. 85 ; 5 Jur. N. S. 400 ; 

7 W. R. 225 ; 63 E. R. 953 ; subsequent 'proceedings , 
sub nom. Gill v. Baoshaw (1800), L. 11. 2 Eq. 
740. 

Annotation : — Apld. McKechnio v. Vaughan (1873), 28 L. T. 

203. 

472 . Bequest to children “ legitimate or 

Illegitimate,”] — Bequest to A. Sc B. for life, Sc after- 
wards to their surviving children, which gift failed, 
Sc in default to “ the children, legitimate or illegi- 
timate, of my brother IT.” equally. 31. had five 
illegitimate children at the date of the will, two of 
whom predeceased testator, Sc he had nine legiti- 
mate children after testator’s death : — Held : the 
gift was valid, Sc the property was divisible amongst 
the three illegitimate & the nine legitimate children. 
— Barnett v. Tug well (1802), 31 Beav. 232 ; 31 
L. J. Ch. 029; 7 L. T. 121; 20 J. P. 027; 8 
Jur. N. S. 787 ; 10 W. R. 079 ; 54 E. R. 1127. 

Annotation : — Reid. Occlusion v. Fullalove (1874), 9 Ch. App. 

117. 

473. • Bequest to children “ legitimate or 

otherwise. ’’J— Bequests by a single woman who 
had gone through the ceremony of marriage with 
her deceased sister’s husband, in favour of her 
children, “ legitimate or otherwise.” At the 
date of the will she had one child living, Sc several 
were horn afterwards : — Held : the after-born 
children were excluded ; Sc the gift enured to the 
benefit only of the child living at the date of the 
will. — IIowARTii v. Mills (1800), L. It. 2 Eq. 389 ; 
14 L. T. 544 ; 30 J. P. 759 ; 12 Jur. N. S. 791. 

Annotation : — Conjsd. Occlusion r. Fullalove (1874), 9 Ch. 

App. 117. 

474. — — “ Natural children.”] — M. A. B., in 

Jan. 1857, bequeathed the whole of her estate to 
E. B. B., then living with her as her husband, for 
his use for life ; & after his decease, to be equally 
divided between the natural children of the said 
E. B. B. which might be then living. E. B. B. 
lived with testatrix as her husband, but was not 
married, Sc there were living with pltf. Sc testatrix 
two natural or illegitimate children which she had 
had by him, A he had no other natural children : — 
Held : the description of the objects of testatrix’s 
bounty was sufficient. Sc the two natural children 
of testatrix, in ease they survived pltf., would be 
entitled to the fund. — Bentley v. Blizard (1858), 
4 Jur. N. 8 . 052. 

475. Exclusion of illegitimate children to benefit 
of legitimate.] — Testator’s sister had three illegiti- 
mate & two legitimate children. By his will 
testator gave his residuary estate to all Sc every 
his nephews Sc nieces the sons Sc daughters of his 
sister, including — who — the — illegitimate — of 
his sister, equally to be divided between them : — 
Held : the legitimate children took, to the exclusion 
of the illegitimate. — Gill v. Bagshaw (1800), L. R. 
2 Eq. 740 ? 35 L. J. Ch. 842 ; 14 W. R. 1013. 

Annotation ; — Mentd. lie Macduff, Macduff r. Macduff, [1896] 

2 Ch. 451. 

Description by relationship — Whether illegitimate 
relations included .] — See Part XVI., Sect. 17, sub- 
sect. 0, A., post. 


B. Future Children . 

(a) In General. 

476. Whether gift Invalid.] — No gift, however 
express, to unborn illegitimate children is allowed 
by law, nor under a gift good as to illegitimate 
children as a class will after born illegitimate 
children be permitted to take (Lord Chelmsford). 
—Hill t;. Crook (1873), L. R. 0 II. L. 265 ; 42 
L. J. Ch. 702 ; 22 W. R. 137, H. L. ; affg. 8 . C. 
sub nom. Crook v. Hill (1871), 0 Ch. App. 311, 
L. JJ. ; subsequent proceedings (1870), 3 Ch. D. 
773. 

Annotations : — Consd. Occlusion v. Fullalove (1874), 1) Ch. 
App. 147 ; lie Bolton, Brown v. Bolton (1886), 31 Ch. D. 
542 ; Re Horner, Eagleton v. Hornor (1887), 37 Ch. I). 
695. Apld. Re Lowe, Danily v. Platt (1892), 61 L. J. Ch. 
415. Consd. Re Du Bochet, Mansell v. Allen, [1901] 2 Ob. 
441. Reid. Re Brown’s Trust (1873), L. R. 16 Eq. 239 ; 
Dorin v. Porin (1875), L. R. 7 H. L. 568 ; Laker v. Hordern 
(1876), 1 Ch. D. 644 ; Levy v. Solomon (1877), 37 L. T. 263 *, 
Perkins v. Goodwin, [1877] W. N. Ill ; Ellis v. Houstoun 
(1878), 10 Ch. D. 236 ; Megnon v. Hirnile (1880), 15 Ch. 1). 
198 ; Re Humphries, Smith v. Millidgo (1883), 24 Ch. 1). 
691 ; Re Haseldino, Grange v. Sturdy (1H8G), 31 Ch. P. 
511 ; Eagleton v. Ilorner (1887), 4 T. L. It. 100 ; lie 
Hustle's Trusts (1887), 35 Ch. D. 728 ; Re Browne, 
Raggett, v. Browne (1889), 61 L. T. 463 ; Re Jodrell, 
Jodrell v. Seale (1890), 44 Ch. P. 590; In the Goods of 
Ashton, (1892J P. 83 ; Re Peakin, Starkey v. Eyres, [1894] 

3 Ch. 565 ; Re Fish, Ingham v. ltayner, [1894] 2 Ch. 83 ; 
Re Harrison, Harrison v. Higson, 11891] 1 Ch. 561 ; lie 
Jeans, Upton v. Jeans (1895), 72 L. T. 835 ; Re Parker, 
Parker v. Osborne, 11897] 2 Ch. 208 : lie Walker, Walker 
v. Lutyens, [1897J 2 Oh. 238 ; Re Wood, Wood v. Wood, 
[1901 J 2 Ch. 578 : Re Corsellls, Freeborn v. Nappor, [1906] 

2 Ch. 316 ; Re Loveland, Loveland v. Loveland (1906), 
75 L. J. Ch. 314 ; Re Eve, Edwards v. Burns, 11909] 1 
Ch. 796 ; Re Embury, Bovvyer v. Page (1914), 111 L. T. 
275 ; Re Pearce, Alliance Assec. v. Francis, 1 1914] 1 Ch. 
254 ; lie llelliwell. Pickles v. Helliwell, 11916] 2 Ch. 580 ; 
Re Bleckly, Sidebotham v. Bleckly, 11920] 1 Ch. 450 ; 
Ward v. Van Per Loeff, Burnyeat v. Van Per Loeff, [1924] 
A. C. 653 ; Re Taylor, Hockley v . O’Neal, [1925J Ch. 739 ; 
Khoo Ilooi Leong v. Khoo Mean Kwoe, 11926] A. C. 529. 
Mentd. lie Pc Wilton. Pe Wilton v. Monteflore, [1900] 2 
Ch. 481 ; Ebbcrn v. Fowler, [1909] 1 Ch. 578. 

477 . Child described by reference to father.] 

— Testator having married his deceased wife’s 
sister, Sc while living with her as his wife, made his 
will, whereby he gave all his real Sc personal estate 
“ to my wife ” for life, Sc after her death, upon 
trust “ for all & every my children hereafter to be 
born.” At the date of the will testator had no 
children whatever, but two days after, a son was 
born : — Held : the gift “ to my wife ” was good, 
but the son could not take under the gift to his 
children “ hereafter to be bom.” — P ratt v. 
Mathew (1856), 22 Beav. 328 ; 25 Jo J. Ch. 409 ; 
27 L. T. O. S. 74 ; 2 Jur. N. S. 364 ; 4 W. R. 418 ; 
52 E. R. 1134 ; on appeal , 8 De G. M. & G. 522, 
L. J J. 

Annotations : Apld. llowarth r. Mills (I860), L. R. 2 Eq. 
389. Consd. Holt v. Hindrey (1868), L. R. 7 Eq. 170 ; 
Occleston v. Fullalove (1874), 9 Ch. App. 147. Reid. 
Mod worth v. Pope (1859), 27 Beav. 71 ; Lopine v. Bean 
(1870), 39 L. J. Ch. 847. Mentd. Mitchell v. Colls (1860), 
John. 674 ; Clarke r. Colls (1861), 9 H. L. Cas. 601. 

478. .] — G. B. went through the cere- 

mony of marriage with J. A. C., whose husband 
had deserted her Sc gone abroad many years before, 
Sc was believed to be dead, but G. B. was aware 
that there was no certain information of his death. 
Shortly afterwards G. B. made his will, by which 
he gave “ to my dear wife J. A. B., formerly 
J. A. C,,” an interest in certain chattels during 
her widowhood, Sc also gave to her the income of 
his residuary personalty during widowhood, 
Sc after her decease or remarriage he gave the 
corpus to “all & every my child Sc children,” 
as therein mentioned, Sc in default of children 
to his nephews Sc nieces. G. B. & J. A. C. co- 
habited for more tlian a year Sc a half after the date 
of the will, when G. B. died, leaving J. A. O. 
enceinte of her only child. She enjoyed the income 
of the residue till her death, upon which event 
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Sect . 2.- — Particular donees : Sub-sect . 5, B. (a), ( b ), 
(c) (d) ; sub-sects . 6 7.] 

the nephews & nieces claimed the property under 
the gift over, & proved that J. A. C.’s child was 
illegitimate, her former husband having been alive 
at the time of her marriage to the testator : — Held : 
the child could not take. (2) Qu : whether an 
illegitimate child cn ventre sa mere at the testator’s 
death, but not cn venire sa mere when the will was 
made, can take as the reputed child of the supposed 
father. — Re Bolton, Brown v. Bolton (1886), 31 
Oh. D. 642 ; 55 L. J. Oh. 398 ; 54 L. T. 396 ; 50 
J. P. 532 ; 34 W. R. 325 ; 2 T. L. R. 303, 0. A. 

Annotations : — As to (1) Distd. Re Hustle's Trusts (1887), 35 

Ch. D. 728. Apld. Re Du Bochet, Mansell v. Allen, [1901 ] 

2 Ch. 441. Generally, Mentd. Re Shaw, Robinson v. Shaw 

(1894), 63 L. J. Ch. 770. 

479. -.] — A gift by will to future illegiti- 
mate children defined by reference to their pater- 
nity will fail for uncertainty, because the law 
forbids an inquiry as to the paternity of ille- 
gitimate children. — Re ITomer, Cowlishaw r. 
Rendell (1916), 86 L. ,T. Oh. 324 ; 115 E. T. 703. 

480. Child described by reference to mother.] 

— Pratt v. Mathew, No. 477, ante. 

481. Distinction between will of mother & will of 
father.] — A distinction is to be drawn between 
benefits conferred by deed or will upon future 
illegitimate children, according to whether the 
person purporting to confer the benefit is the 
mother or the father. 

A spinster made a will in 1876 by which she 
purported to leave her property in trust for all the 
children w ho might belong to her at the date of her 
death. In 1878 she gave birth to an illegitimate 
child, who survived her : — Held : the child was 
entitled to take under the will. — In the Estate of 
Frooley, [1905] P. 137 ; 74 L. J. P. 72 ; 92 L. T. 
429 ; 54 W. R. 48 ; 21 T. L. R. 341. 

(b) Child Born After Date of Wilt. 

482. General rule.] — One devises £3,000 to all 
the natural children of his son by J., the bastards 
born after making the will shall not take ; nay, the 
child en ventre sa mire shall not take.— Metham v. 
Devon (Duke) (1718), 1 P. Wms. 529 ; 24 E. R. 
502, E. C. 

Annotations : — Consd. Wilkinson ?*. Adam (1812), 1 Vos. & B. 

422. Apld. Boachcroft v. Beacboroft (1816), J Madtl. 4.40. 

Consd. Barnett v. Tugwell (1802), .'U Beav. 232. Apld. 

Occlestrm v. FulJalove (1873), 9 Ch. App. 1 17. Reid. 

Lam boll & Larnbell v. Cleave (1840), 10 Jur. 55 ; Jic 

Rustic's Trusts ( 1887), 33 Ch. 1). 728. Mentd. Habersham 

r. Vincent (1792), 1 Ves. 410 ; Smith v. Attersoll (1820), 1 
200. 

483. -.] — Testator gave legacies, with main- 
tenance to his two illegitimate children, naming 
them, by 0. B. & to all the other children he might 
have by her £6,000 each, after other bequests the 
residue among his said children. By codicil he 
directed maintenance of another child born since ; 
also interlining Ms name with those of the other 
children in the first part of the will only. That 
child entitled only to maintenance <fc a share of the 
residue, not to the legacy of £6,000. Natural cMld 
cannot take by a prospective bequest, made 
before Ms birth. — Arnold v Preston (1811), 18 
Ves. 288; 34 E. R. 326. 

484. .] — Medworth v . Pope, No. 470, ante. 

485. .] — Howarth v. Mills, No. 473, ante . 

486. Child born before death of testator — Men- 
tioned by name of other parent.] — Testator de- 
vised his real personal property to trustees, 
upon trust for four children of M., whom he 
described by their respective names, “ together 
with every other cMld bom of the body of M. alive 
at my decease, or born within nine months after- 


wards, share A share alike,” M. had two other 
children bom after the date of the will, but before 
tho date of a codicil to it ; & these, as well as the 
four previously born, were all illegitimate. The 
children, born after the date of the will, are not 
entitled to any share of the property. — Mortimer 
v. West (1827), 3 Russ. 370 ; 5 L. J. O. S. Ch. 181 ; 
38 E. R. 615, E. C. 

Annotations : — Reid. Dover v. Alexander (1843), 2 Hare, 
275. Mentd. Anderson v. Wallis (1813), 7 Jur. 119. 

487. .] — Testator who had gone 

through the ceremony of marriage with M. L., his 
deceased wife’s sister, who had two daughters, C. 
& E., by him, & who was enceinte with a third at 
the date of the will, gave a moiety of his property 
to trustees in trust for M. L. for life, & after her 
death for Ms reputed children 0. & E., & all other 
cliildren which lie might have or be reputed to 
have by M. L., then bom or thereafter to be bom. 
The third child was bom before testator’s death, 
<te was acknowledged by him as his child :—Hcld : 
the after-born child was entitled to share with her 
sisters under the will. 

Testator’s bounty is absoluto & without control 
as to motive. & if lie superadds to that the words 
“ of whom I shall be the reputed father,” giving 
to those words the fair meaning, the benigna con- 
struction which all the words of an instrument 
ought to have, I lind no element of uncertainty. 
It does not mean, I conceive, that of which the 
gossip of the neighbourhood may spread a rumour 
or fame, but that reputation which springs from 
acknowledgment, conduct, & life (James, L.J.). — 
Occlekton v. Fullalove (1874), 9 Oh. App. 147 ; 
43 L. J. Ch. 297 ; 29 L. T. 785 ; 38 J. P. 196 ; 22 
W. R. 305, L. 0. & L. J J. 

Annotations : — Folld. Re Goodwin’s Trust (1874), L. U. 17 
Kq. 343. Distd. Re Ayles’ Trusts (1873), 1 Ch. D. 282. 
Distd. & Expld. Re Bolton, Brown v. Bolton (1886), 31 
Ch. D. 342. Folld. Re Hustle's Trusts (1887), 35 Ch. 1). 
728. Consd. Re Du Bochet, Mansell v. Allen, [1901] 2 Ch. 
4 41. Apld. Re Loveland, Loveland v. Loveland, [1906J 
1 Ch. 642. Consd. Re Homer, Cowlishaw v. Kendcll 
(1916), 86 L. J. Ch. 324. Reid. Dorin r. Dorin (1873), 33 
L. T. 281 ; Re Horner, Eagle ton v. Horner (1887), 37 
Ch. D. 693 ; Re Shaw, Robinson v. Shaw, 11894] 2 Ch. 573 ; 
In the Estate of Frogley, [1905] P. 137. 

488. .] — A gift by will by testator or 

testatrix to Ms or her illegitimate children by a 
particular person is good as well as to a child bom 
after as before the date of the will, if the child 
obtains the reputation of being such a child before 
the death of testator or testatrix. — He Goodwin’s 
Trust (1874), L. It. 17 Eq. 345 ; 43 E. J. Ch. 258 ; 
38 J. P. 500 ; 22 W. R. 619. 

Annotations : — Distd. Re Ayles’ Trust (1875), 45 L. J. Ch. 
223. Dbtd. lte Bolton, Brown r. Bolton (188(5), 31 Ch. J). 
542. Consd. Re Du Bochet, Mansell v. Allen, [1901 ] 2 Ch. 
441. Refd. Re Horner, Eagleton r. Horner (1887), 37 
Ch. D. 695. 

489. .] — TI. by his will gave a trust 

fund “ in trust for my four natural children by 
M. E. M., viz. J., C., K. & J. IE, & all & every other 
children & child which may be born of the said 
M. E. M. previous to & of which she may be 
pregnant at the time of my death, share A share 
alike.” Besides the four cliildren named in the 
will, there were three other children bom of 
M. E. M. after the date of the will & before the 
death of testator, all of whom were known by his 
surname : — Held : upon the construction of the 
will the word “ children ” must be taken to include 
illegitimate children, & was not void for un- 
certainty ; & being a gift by will to illegitimate 
children of testator, it was a good gift witliin the 
rule laid down in Occleston v. Fullalove , No. 487, 
ante , that the children who came into esse after the 
date of the will & before the death of testator were 
entitled to share in the gift . — Re Hastie’s Trusts 
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(1887), 35 Ch. D. 728 ; 60 L. J. Ch. 792 ; 67 L. T. 
168 ; 36 W. R. 692. 

s : — Apld. Re Loveland, Loveland v. Loveland, 
ni ' 542. Consd. Re Homer, Cowlisbavv v. Rendell 
i. J. Ch. 324. Reid* He Du Bochet, Mansell r. 

Allen, 11901] 2 Ch. 441. 

490. .] — Testator, believing that his brother 

J. was married to B., gave to each of J.’s children, 
“ except his eldest son, E. J., & liis daughter 
M. L., £100.” He gave a fund on trust to apply 
the income for the benefit of J. “ or of his wife, or 
all or any of liis children,” during J.’s life, & after 
his death to pay the income to the “ present 
wife ” of J., “ if she shall become his widow ” for 
life, with remainder in trust for all the children of 
J., “ except his eldest son E. J., & his daughter 
M. L.” Elsewhere in his will he spoke of his 
“ nephew E. J.,” & of the “ brother of the said 
E. J.,” & “ all the other children ” of J. lie gave 
liis residuary personalty to his “ niece M. L., 
daughter of ” J. The will was dated in 1889. 
J. died in 1890. Testator died in 1891. J. had 
been married many years before, & his wife died 
in 1875, leaving two daughters, M. L. & another, 
who both survived testator. J. subsequently 
cohabited with B., by whom he had seven ille- 
gitimate children, including E. J., one of whom 
was born after the will, <fc all of whom survived 
testator : — Held : all the gifts were valid, except 
that the illegitimate child born after the date of 
tlie will could not take. — Re Lowe, Danily v. 
Platt (1892), 01 L. J. Ch. 115 ; 40 W. It. 475 ; 8 
T. L. It. 491 ; 30 Sol. Jo. 413. 

Annotations : — Expld. In the (Hoods of Frogley. [19051 P. 137. 

Refd. Re Hammond, Burniston v. White (1911), 105 L. 1. 

302. 

491. -.] — A gift by will to illegitimate 
children begotten before the death of testator is 
good. A will speaks from the death of testator 
& is valid as regards gifts to illegitimate children 
then in esse. Illegitimate children to be begotten 
after the death of testator cannot be provided for 
by will — nor can future illegitimate children be 
provided for by deed — but so long as the pro- 
vision is limited to children in esse when the docu- 
ment takes effect it is more in accordance with 
public policy that provision should be made for 
them than that such a provision should be beyond 
the scope of the law, A that the unfortunate off- 
spring should become a burden on the public 
funds (Hwinfen Eady, J .). — Re Loveland, Love- 
land v. Loveland, [1906J 1 Oh. 542 ; 75 L. J. Ch. 
314 ; 94 L. T. 33(5 ; 22 T. L. It. 321. 

Annotation : — Consd. Re lloiucr, CowlLlulw v. Hendon 

(1916), 86 L. J. Ch. 321. 

492 . Will by mother of chUd.] — In the 

Estate of Frogley, No. 481, ante. 

(c) Child Rom After Death of Testator. 

493. General rule — Child cannot take.]— 

Testator’s daughter had gone through the 
ceremony of marriage with the husband of her 
deceased sister, the marriage was known to <fe 
recognised by the father. At the date of liis will 
there wero two children of the marriage, & the 
daughter was, to liis knowledge, enciente with 
another child, which was born after his death. 
The daughter subsequently had another child. 
Under a gift by testator to “ the children of my 
daughter” : — Held: the child cn ventre sa mere 
was entitled, but not the child who was begotten 


& born after the death of the testator. — Crook v . 
Hill (3870), 3 Ch. D. 773 ; 40 L. J. Ch. 119 ; 41 
J. P. 228 ; 24 W. It. 870 ; previous proceedings , 
sub nom. Hill v. Crook (1873), L. It. 0 H. L. 205, 
H. L. 

Annotations : — Distd. Re Bolton, Brown v. Bolton (1886), 31 
Ch. D. 542. Reid. Rc Du Bochet, Mansell v . Allen, [1901 ] 
2 Ch. 441 ; Ebbern v. Fowler, [1909] 1 Ch. 578. 

494. .] — Re Loveland, Loveland v. 

Loveland, No. 491, ante. 

Child en ventre sa m£re.] — See Nos. 478, 493, 
ante . 


{d) Child en ventre sa m&re. 

495. Former rule.] — Metham v. Devon (Duke), 
No. 482, ante. 

496. Reference to paternity — Uncertainty.]— 

Under a bequest “ to such child or children if 
more than one as A. may happen to be enciente 
of by me,” a natural child, of which she was then 
pregnant, cannot take ; though a bequest to the 
natural child, of which a woman was enciente , 
without reference to any person as the father, 
would probably be good ; having no uncertainty. 
— Earle v. Wilson (1811), 17 Ves. 528 ; 34 E. It. 


205. , _ 

Annotations : — Distd. Gordon v. Gordon (1816), 1 Mor. 141 ; 
Evans v. Massey (1819), 9 Price, 22. Refd. Wilkinson v. 
Adam (1812), 1 Ves. & B. 422 ; Beachcroft v. Beachcroft, 
Boche, etc. (1816), 1 Madd. 430 ; Lamboll & Lambell v. 
Cleave (1816), 10 Jnr. 55 ; Pratt v. Mathew (18oG), 22 

-,] — Bequest to the natural child 


c . . 

Bcav. 328. 

497. 


of which a woman was enceinte , without reference 
to any person as the father : — Held : good, there 
being no uncertainty in the object described. • 
Gordon v. Gordon (1810). 1 Mer. 141 ; 35 E. R. 


L 0 

Annotations : — Apld. Evans r. Massey (1819), 8 Price, 22 ; 
Occleston v. Fullalove (1874), 9 Ch. App. 147. Reid. 
Beachcroft r. Beachcroft, Kochc, etc. (1810), 1 Maud. 450 , 

------ - f in 1 nr F\F% 


I a rn hnl 1 I (t to hid 1 


498. Sufficiency of designation.] — A bequest to 
a child en ventre sa rndre , introduced by reciting 
that testator “ having two natural children & the 
mother supposed to be now carrying a third 
child,” in these words : “ I do will & bequeath, 
etc. — Evans v. Massey (1819), 8 Price, 22 ; 140 

E. R. 1119. A , , 

499. Child born after death of testator.] — An 

illegitimate child may take, by particular descrip- 
tion, before its birth. — Dawson v. Dawson (1821), 
0 Madd. 292 ; 50 E. R. 1102. 

500. .] — Crook v. Hill, No. 493, ante. 

501. .] — Re Bolton, Brown t>. Bolton, 

No. 478, ante. 


Sub-sect. 0. — Lunatics. 

502. Capacity to receive legacy — Lunatic having 
killed testator.] — Re Houghton, Houghton v. 

Houghton, No. 506, post. 

Legacy Imposing onerous condition.] — See 

Lunatics, Vol. XXXIII., p. 214, No. 1207. 

Payment of legacy— To whom payment made.]— 

See Executors, Vol. XXII L, pp. 395, 390, No. 
4068. 


Sub-sect. 7. — Married Women. 

503. Wife of testator. — Anon. (1532), Bro. N. C. 
10, pi. 55 ; 73 E. R. 873. 


PART IV, SECT. 2, SUB-SECT. &.— 
B. (b). 

490 1. Child bom before death of testator. 1 
— A testator who had no legitimate 
children but who had ten children, by 
a woman with whom ho was living, after 
making certain bequests in favour of 
the woman, directed his real ©state to 


bo sold & the proceeds to be equally 
divided** among my children ’’(naming 
the ten illegitimate children) “ & any 
other child that may be bom during 
my lifetime ” :—IIeld : an illegitimate 
child bom to him by the same woman 
after the date of the will & before his 
death could not take, as the name of 


the woman who might bear the child 
was not specified. — Jox v. Curator op 
Estates of Deceased Persons (1895), 
21 V. L. R. 620.— AUS. 

PART IV. SECT. 2, SUB-SECT. 7. 

r. Married woman living in adul- 
tery . ] — The rule that a married woman 


J. — VOL. XLIV. 
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Sect . 2. — Part icular donees : Sub-sects . 7, 8, 9 & 10. 
Part V. Sect. 1 : Sub-sects. 1 2.] 

Wives of other persons — Payment of legacies to 
married women — Former law.] — See Executors, 
Vol. XXIV., p. 588, Nos. 6220-0222 ; Husband 
& Wife, Vol. XXVII., p. 89, Nos. 086, (587, 689. 

Imposition of restraint on anticipation.] — 

See Husband Wife, Vol. XXV1L, pp. 101 et se 7. 


Sub-sect. 8. — Homan Catholics. 

See , nou\ Roman Catholic Relief Act, 1829 (c. 7), 
s. 23. 

Nun — Civil capacity.] — See Ecclesiastical Law, 
Vol. XIX., p. 531, No. 3919. 

Gifts for benefit or support of Homan Catholic 
priests.] — See Charities, Vol. VIII., pp. 250, 305, 
Nos. 101, 105, 813. 

Gifts for monasteries & convents.] — See 

Charities, Vol. V11L, pp. 251, 252, 296, Nos. 
127-130, 735. 

Gifts for education in & propagation of Homan 
Catholic doctrine.) — See Charities, Vol. VIII., 
p. 252, Nos. 131-135. 

Gifts tor masses & prayers, obits & chantries.] — 

See Charities, Vol. VIII., pp. 250, 251, Nos. 106- 
126. 


Sub-sect. 9. — Slayer of Testator. 

504. Felonious slaying — General rule.] — The 

exors. of a person who has effected an insurance on 
his life for the benefit of his wife can maintain an 
action on the policy notwithstanding the fact that 
the death of the insured was caused by the felonious 
act of the wife. The trust created by the policy in 
favour of the wife under Married Women's Pro- 
perty Act, 1882 (c. 75), s. 11, having become 
incapable of being performed by reason of her 
crime, the insurance money forms part of the 
estate of the insured ; & as between his legal 

representatives & the insurers no question of public 
policy arises to afford a defence to the action. 

When the money is in the hands of the exors., 
the question arises how, under the circumstances, 
they must deal with it. If in consequence of the 
death of the insured having been caused by the 
crime of a person in whose favour the policy is 
expressed to In* made, or to or upon whom the 
policy money is left by will or settled, such person 
is not entitled to insist on its being paid to him, 
but he nevertheless claims the money from the 
exors., they may then vouch the doctrine of public 
policy, A may say that by reason of it such person 
has forfeited his or her right to the money. What 
would be the consequence of that ? The exors. 
cannot be entitled to keep the money to them- 
selves. It seems to follow as a necessary result 
that they would hold it as part of the estate 1 of 
testator (Lord Esher, M.R.). — Cleaver v. 
Mutual Reserve Fund Life Assoun., [1892] 
1 Q. B. 147 ; 61 L. J. Q. B. 128 ; 66 L. T. 220 ; 
56 J. P. 180 ; 40 W. R. 230 ; 8 T. L. R. J39 ; 36 
Sol. Jo. 106, C. A. 

Annotations:— Cousd. Yates r. fvj ill n -Taylor be Walk, 
[I899J W. N. 141 ; In the Goods of Crippen (1911), 80 
L. J. P. 47. Foild. in the Estate of Hall, Hull r. Knight & 
Buster, [1914J P. 1. Consd. lie Engeibach ’s Estate, 


Tibbetts v. Englebaoh, [1924] 2 Oh. 348. Reid. Gordon v. 

Metropolitan Police Chief. Comr., U910] 2 K. B. 1080 ; 

James v. British General Insoe., [1927] 2 K. B. 311 ; 

ltoynl Exchange Assoe. v. Hope, [1928] Ch. 179. uontu. 

jRc Burgess’s Policy (1915), 85 L. J. Ch. 273. 

505. Murder.] — The principle according to 

which a person who is guilty of feloniously killing 
another cannot take any benefit under that other 
person’s will is based on public policy, & applies 
equally to a case of manslaughter as to one of 
murder. 

A legatee who had been convicted of the man- 
slaughter of her testator was held to be rightly 
dismissed from an action for probate of the will. — 
In the Estate of IIall, IIall v. Knight & Baxter, 
[1914] 1 P. 1 ; 83 L. J. P. 1 ; 109 L. T. 587 ; 30 
T. L. R. 1 ; 58 Sol. Jo. 30, C. A. 

506. .] — Where a man on a trial for 

murdering his brother was found insane^ at the 
time when he committed the act, & w r as indicted 
also for murdering his father, but that charge was 
not, in the event of the finding of the jury pn the 
former charge, proceeded with, & 'where the father 
died intestate : — Held : there w r as no reason why 
the lunatic should not have taken a benefit under 
his father’s will had he made a will A accordingly 
d fortiori he was entitled to take his proper share 
on liis father’s intestacy in the property of his 
father, the disposition of which was regulated by 
positive provisions of statute law. 

Where a person is criminally responsible for the 
death, the felonious slaying, of another, whether 
the crime be; murder or manslaughter, lie cannot 
take anything under the will of the deceased. 
Hitherto it has never been suggested that there 
is any such incapacity or disqualification where 
the person guilty of the act of slaying deceased 
was innocent of any crime, as where deceased was 
killed accidentally or by misadventure, or his death 
w'as held to be a case of justifiable homicide 
(Joyce. J.). — He Houghton, Houghton v. 
Houghton, [1915] 2 Ch. 173 ; 81 L. J. Ch. 726 ; 
113 L. T. 422 ; 31 T. L. R. 427 ; 59 Sol. Jo. 502. 

507. Manslaughter.] — In the Estate o/ IIall, 

Hall v. Knight A Baxter, No. 505, ante. 

508. .] — Jlc Houghton, Houghton r. 

Houghton, No. 500, ante. 

509. Slayer innocent of any crime — Slayer found 
to be insane when act committed.] — 7 >V Houghton, 
Houghton v. Houghton, No. 500, ante. 

510. Death accidental — Or slaying justi- 

fiable.] — He Houghton, Houghton v. Houghton, 
No. 506, aide. 

Conviction — Admissibility in evidence.] — See 

Evidence, Vol. XXII., pp. 280, 281, Nos. 2007- 
2669. 


8ub-sect. 10. — Other Donees. 

511. Unmeritorious person.] — A will is not to be 

affected on account of the unmeritorious object. — 
Thellusson v. Woodford (1799), 4 Ves. 227 ; 
31 E. R. 117, L. C. ; on appeal (1805), 11 Ves. 
112, IL L. 

Annotations Mentd. Sheppard v. Les.singham (1751). Ami*. 
122 ; Hobinsou r. Hardeastle (178G). 2 Bn*. C. C. 22 ; 
Godfrey v. Davis (18(G). 0 Ves. 4 3 : St. Pauls, London r. 
Morris (1804), 9 Ves. 310 : Underhill v. llorwood (1804), 
10 Ves. 209 ; Beard v. Westeott (1813), 5 Taunt. 393; 
Southampton v. Hertford (1813), 2 Ves. & B. 54 ; Black - 


who lives in adultery with a man 
is disqualified upon Ids death from 
taking any bequests under his will is 
still in force in the Capo Colony. — 
Delponte’s Estate r. Baknes, 
I1910J C. P. J). 1 1 8. — S. AF. 

PART IV. SECT. 2, SUB-SECT. 9. 

504 i. Felon Urns slaying — General 
rule .] — No devisee ran take under the 


will of a testator whose death has been 
caused by the criminal & felonious act 
of the devisee himself, & in applying 
this rule no distinction can be made 
between a death caused by murder be 
one caused by manslaughter. — L undy 
v. Lundy (1895), 24 S. t\ It. 650 - 
CAN. 

506 i. Murder .} — Lundy v. 

Lundy (1895), 24 S. C. U. 650 — CAN. 


607 i. Manslaughter .] — Lundy 

v. Lundy (1895), 21 S. C. R. 650 — CAN. 

PART IV. SECT. 2, SUB-SECT. 10. 

t. Voluntary unincorporated associa- 
tions.} — Klmslky v. Madden, 18 Gr. 
386.— CAN. 

u. Attorns y.} — O’Connkl v. liUTLF.lt 
(1819), Milw. 97.-* IR. 
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<lgl 4), 2 Ves. & 13. 307 ; Leake v. Robinson 
(1817), 2 Mer. 363 ; Bell v. Coleman (1820), 5 Madd. 22 ; 
Cadell v. Palmer (1833b 10 Bing. 140 ; Winter v. Perratt 
(1843), 0 Cl. & Fin. 600 ; Cooke v. Turner (1844), 14 Him. 
218 ; Nightingale v. Goulboum (1848), 2 Ph. 594 ; Lang- 
dale v. Briggs (1856), 8 Do G. M. & G. 391 ; Turvin v. 
Newcome (1856), 3 K. A J. 16 ; Thellusson v, Itendlesham 
(1859), 7 H. L. Cas. 429 ; Eastern Counties, etc. Co.’s 
v. Marriage (1860), 9 H. L. Cas. 32 ; Income Tax Special 
Purposes Comrs. v. Pomsel, 11891] A. C. 531 ; Re Burrows, 
Cloghorn v. Burrows, [1895! 2 Oh. 497 ; Re Wllmcr’s 
Trusts, Moore v. W'ingflold, 1 1903 J 1 Ch. 874 ; Villar v. 
GUbey, [1907J A. C. 139 ; Re Stamford A Warrington, 
Pavne v. Grey, [1911] 1 Ch. 255 ; Re Villar, Public Trustee 
v. Villar, [1928] 1 Ch. 471. 


Attesting witnesses.] — See Part V., Sect. 4, sub- 
sect. 7, post. 

Corporations.] — See Corporations, Vol. XIII., 
pp. 282, 371, 373, Nos. 132 134, 1029-1039. 


Executors — Legacies to — Loss of right to legacy.] 

— See Executors, Vol. XXIII., pp. 443-447, Nos. 
5133-5168. 

Felon.] — See, note, Forfeiture Act, 1870 (c. 23). 

Foreign law — Incapacity arising under.] — See 

Conflict of Laws, Vol. XI., p. 474, Nos. 1289, 
1290. 

Heir — Being beneficiary under will — Whether 
estate by purchase or descent.] — See Descent, Vol. 
XVIII., pp. 7, 8. 

Infants — Legacies to.] — See Executors, Vol. 
XX HI., pp. 447-459, Nos. 5169, 5327 ; Vol. XXIV., 
p. 588, Nos. 6217-6219. 

Trade union.] — See Trade & Trade Unions, 
Vol. XL1II., p. 101, Nos. 1053-1060. 


Part V. — Formalities of Will or Codicil. 


Sect. 1. — FORM. 

Sub-sect. 1. — In General. 

512. General rule — Form immaterial —If inten- 
tion testamentary.] — A writing will amount to a 
devise, if the intention sufficiently appear ; 
although there be no technical words of devise. — 
Ward v. Sharpe (1674), Frccm. K. D. 143 ; 89 
E. 11. 104. 

513. ,J — When a paper is not 

intended as a will, but as an instrument of a 
different nature, if it cannot operate in the latter, 
it may in the former character, for t he form does not 
affect its title to probate, provided it is to carry 
into effect the intention of deceased after death.— 
Masterman v. Maherly (1829), 2 Hag. Fee. 235 ; 
162 E. It. 815. 

Annotations Apld. In the Goods of Morgan (1S66), L. I J. 

I P. A' D. 211. Consd. God Ulan r. Godiiian. I1920J i\ 

261. Refd. Henfroy v. llonfrev (1812), 4 Moo. P. <_'. C. 29 ; 

Patch r. Shore (1802), 11 W. K. J 12 ; Foundling Hospital 

r. Crane (1911), SO 1,. J. K. H. 853. 

514. - — — .j — King’s Proctor v. 

Dainks, No. 521, pout. 

515. — — .] — Griffin A Amos v. 

Ferard, No. 522, post. 

516. .] — A married woman, 

having a power to appoint by will under her 
marriage settlement, executed on the same day 
two instruments, the first purporting to be a deed 
of gift to her sister of all her properly, the second, 
after reciting the contents of the lirst, expressing 
a wish that her sister should pay certain bequests 
out of the properly. These two papers were 
handed by deceased after their execution, enclosed 
in an envelope, to the sister in whose custody they 
remained till her death. It was shown that- 
deceased had afterwards spoken of these papers as 
constituting her will, A that the property referred 
to in them had remained under her control up to 
her death : — Held : that the papers were testa- 
mentary, A entitled to be proved . — Jn the Goods of 
Webb (1864), 3 Sw. A Tr. 482 ; 4 New Rep. 486 ; 
33 L. J. P. M. A A. 182 ; 11 L. T. 277 ; 28 J P. 
696 ; 10 Jur. N. S. 709 ; 161 E. R. 1362. 

Annotation : - Mentd. In the Goods of Boo (1892), 6(5 L. T. 

266. 

PART V. SECT. 1, SUB-SECT. 1. 

512 i. General rule — Form immaterial 
— I / intention testamentary .] — The form 
or want of form of a writing mailo in 
contemplation of death or intended to 
take effect upon that event doea not 
affect it.H character as a holograph will 
where holograph wills are valid under 
the law, as in Manitoba, If the Intention 
that it should bo the maker’s will can 
he discerned , — Rc Mitchell Estate 


517. -.] — Wiiyte v. Pollux, No. 
525, post. 

518. — .J — (1) Testatrix, in con- 

templation of her marriage, settled her property 
upon such trusts as she should by revocable deed 
or by will appoint. In 1884 she duly executed a 
will which did not expressly include this property, 
A in 1887 & 1889 she executed two revocable deeds 
poll, which were duly attested by- two witnesses, 
whereby she appointed the settled property upon 
certain trusts from & after her decease : — Held : 
the deeds were testamentary instruments & 
entitled to probate, as, together with the will of 
1884, constituting the last will of deceased. 

(2) The true principle . . . appears to be that 
if there is proof, either in the paper itself or from 
clear evidence dehors, first, that it was the intention 
of the writer of the paper to convey the benefits 
by the instrument which would be conveyed by it 
if considered as a will ; secondly, that death was 
the event that was to give effect to it, then what- 
ever may be its form it may be admitted to probate 
as testamentary. It- is not necessary that testator 
should intend to perform or be aware that he has 
performed a testamentary act (Sir IIannen, P.). — 
Milner v. Foden (1890), 15 P. I>. 105 ; 59 L. J. P. 
62 ; 62 L. T. 498. 

519 . .] — A testamentary document, 

whether w ill or codicil, requires no special form of 
words. — Oldroyd v. Harvey, [1907] P. 326 ; 70 
L. J. P. 101 ; 98 L. T. 50 ; sub nom. Jn the Estate 
of JjUnn, Oldroyd v. Harvey, 23 T. L. R. 729. 

520. Part of sheet left blank — Will continued on 
next sheet.] — In the Goods of Kirby (1849), 1 
Rob. Ecel. 709 ; 0 Notes of Gases, 093 ; 103 E. R. 
1187. 

Annotation .‘‘—'RefA. Jn the Goods of White (18(50), 30 L. J. 

1’. M. A A. 55. 


t-sK( t. 2. — Proof of Testamentary 
Intention. 

521. Paper not per se testamentary — Burden of 
proof on party propounding.] — The party, setting 
up, as a wOll, a paper not on its face testamentary, 

525.— CAN. 

512 iii. — .]■ -■ It is not 

essential to the validity of a testa- 
mentary writing that it contain words 
of gilt, or be expressed in the form of a 
complete sentence, provided it implies 
a clear testamentary purpose on the 
part of deceased, A its meaning is 
intelligible. — Colvin e. Hutchinson 
(1885), 12 R. (Ct. of Hess. ) 917 ; 22 

He. L. R. G32.— SCOT. 

0 3 


(Man.), [1921] 1 D. L. R. 1039 ; 11921) 
1 W. W. R. 481. — CAN. 

512 ii. The pre- 

sumption is always against the validity 
of will which bears self-evident marks 
of its being unfinished, & it behooves 
those who assert its testamentary 
character to show distinctly that 
deceased Intended the paper in its 
actual condition to operate as bis will. 
— Rc Gilbert’s Will, 1 P. A B. 
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Sect. 1. — Form: Sub-aecls. 2 <fc 3.] 

must show testamentary intention ; A as the law 
in such cases lends its aid only to effect intention, 
the question is. whether such a paper, if treated as 
testamentary, will , in truth , give effect to deceased’s 
intention , though the ct. cannot look at the effect 
of an instrument clearly testamentary on its face. 

No case has gone the length of deciding, that 
because an instrument cannot operate in the form 
given to it, it must operate as a will ; it may 
operate as a will if shown to have been written with 
a testamentary intention (Sir John Niciioll). — 
King’s Proctor v. Daines (1830), 3 Hag. Eee. 
218 ; 162 E. K. 1130. 

Annotation * : — Apld, Jones v . Nicola y (1850), 2 Ilob. Keel. 
288. Refd. Herbert v. Herbert (1855), Dea. & Sw. 10 ; 
In the Goods of English (1864), 3 Sw. & Tr. 686. 

622. .] — A paper not dispositive, upon 

the face of it, nor shown to be by extrinsic evidence 
not entitled to probate. 

It is undoubtedly true that the ct. is not pre- 
cluded from granting probate of a paper on account 
of the form in which it is drawn up. Papers having 
less testamentary appearance than the present, 
which is addressed to the exors., have been 
admitted to probate, such, for instance, as deeds of 
gifts, notes of hand, drafts upon bankers, & 
others ; the ct. only requiring to be satisfied that 
it was the intention of deceased, that they should 
be carried into effect after his death, although the 
purport of the instruments might not be strictly 
testamentary. 

It is then necessary to consider the circumstances 
which are pleaded in these allegations from which 
the ct. is to collect, that this paper was written by 
deceased, an imo testandi , for that I apprehend 
is necessary to be proved, where the paper, upon 
the face of it, does not purj)ort to be of a testa- 
mentary nature ; for there seems to be this dis- 
tinction in the consideration of papers which are 
in their terms, dispositive, A those which are of an 
equivocal character, that the first will be entitled 
to probate, unless they are proved not to have 
been written animo tesiandi ; whilst in the latter, 
the animus must be proved by the party claiming 
under it. . . . 

I have already said, that the paper does not 
appear to me to be “ per se,” dispositive, neither 
do I think that the circumstances of its being found 
with the will & two codicils infers that deceased 
considered it to have, or intended to give it, a 
testamentary character .... 

If this paper were clearly testamentary, the cl. 
would have no right to inquire whether deceased 
knew his right or not, but would be bound to grant 
probate of it, A leave its effect to be afterwards 
determined. But the case is very different where 
the question is, with what intention a paper, not 
clearly entitled to a testamentary character, was 
written, in such a case, a knowledge of the jus 
disponendi seems to be essential to the animus 
tesiandi , the latter could hardly exist without the 
former ; A as I think it to be perfectly clear in this 
case that deceased was ignorant, that he possessed 
the jiw# disponendi of this stock, he cannot be con- 
sidered to have written this paper with the 
intention of bequeathing it (Sir II. Jenner). — 
Griffin A Amos r. Ferard (1835), 1 Curt. 97 ; 
103 E. It. 33. 

Annotations Distd. Nappcr v. Nappcr (1846), 1 0 Jur. 
312, Apld. Thornrroft & Clarke v. Lashmar (1K62), 

2 Sw. & Tr. 479. Reid. Patch r. Shore (1862), 11 W. H. 
142. 

523. — — .] — It is incumbent on a party 

setting up a paper as testamentary to show, by 
the contents of the paper itself, or by extrinsic 
evidence, that it is of that character & nature ; 


that by the very identical paper the party deceased 
has given, or intended to give or supposed himself 
to have given, the particular legacy or bounty 
claimed. If the paper purports of itself to be 
testamentary, the party who opposes its admission 
to probate must, in order to get rid of it, show to 
this ct. that it was not made animo testandi; 
if the purport be equivocal, it must be shown, by 
the party setting it up, that it was made animo 
testandi (Sir H. Jenner Fust). — Coventry v. 
Williams (1844), 3 Curt. 787 ; 3 Notes of Cases, 
164 ; 3 L. T. O. S. 452 ; 8 Jur. 699 ; 163 E. It. 902. 

Annotations : — Distd, Nappcr v. Nappor (1846), 10 Jur. 342. 
Apld. Thorucroffc & Clarke v. Laahmar (1862), 2 Sw. & Tr. 
479 ; In the Estate of Beech, Beech v. Public Trustee, [1923] 
1\ 46. 

524. .j — Thorncroft A Clarke v. 

Lashmar, No. 615, post. 

525. .] — Where something to suggest 

a doubt as to whether an instrument is intended 
to be testamentary appears upon the face of it, 
extrinsic evidence as to the circumstances is 
admissible of its execution, but the burden of proof 
is not thereby thrown upon the person propounding 
the instrument. 

A holograph writing was found among the papers 
of a deceased person in a locked desk. It was 
signed by him A made a full A careful disposition 
of the whole of his property in such a form as to 
be a valid will according to the law of Scotland. 

It was headed “ Notes of intended settlement,” 

A dated. Deceased lived for several years after 
the date of this writing, A did not execute any 
other testamentary disposition : — Held : in the 
absence of any evidence that it was only intended as 
a memorandum for a future will, the heading did 
not prevent the writing from taking effect as a 
will. 

What is said in Jarman on Wills is perfectly 
true, A true as to wills of personal as much as to 
wills of real estate : “ The law lias not made it 
requisite to the validity of a will that it should 
assume any particular form, or be couched in 
language technically appropriate to its testa- 
mentary character. It is sufficient that the 
instrument, however irregular in form A inartificial 
in expression, discloses the intention of the maker 
respecting the posthumous destination of his 
property ; A if this appear to be the nature of its 
contents, any contrary title or designation which 
he may have given to it will be disregarded” 
(Lord Selbokne, 0.). — Whyte v. Hollo k (1882), 

7 App. Gas. 400 ; 47 L. T. 356 ; 47 J. P. 340, li. L. 

Annotations Consd. Godman v. God man, [1 920] 1‘. 261. 
Apld. In the Estate of Beech, Beech r. Public Trustee, [1923] 

P. 46. 

526. Proof of knowledge of jus disponendi.] 

- Griffin A Amos v. Ferard, No. 522, ante. 

527 . Paper found with other papers of 

testamentary character.] — Griffin A Amos v. 
Ferard, No. 522, ante. 

528. Paper per se testamentary — Burden of 
proof on party opposing.] — Griffin A Amos v. 
Ferard, No. 522, ante. 

529. .] — Coventry v. Williams, No. 

523, ayitc. 

530. Paper equivocal — Necessity for proof of 
intention.] — S. N. died, leaving a paper in these 
words: “ As I intend to make another will owing 
to some alterations in my circumstances since I 
made my last will A testament, I hereby certify 
A declare by this, that I do desire A wish that all 
A any my former will A testament, made A 
executed by me previous to the date of this 
declaration, shall be null A void to all intents A 
purposes, A that my meaning is, to make some 
other, A execute the same the first opportunity, 
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or that my said personal property shall be divided 
among my children according to law ” : — Held : 
this paper was, on the face of it, equivocal, & the 
testamentary intention of deceased should be 
proved. The evidence failing to support such 
intention, the paper pronounced against, & 
administration to deceased, as dead intestate, 
granted to the party having a majority of interests. 
— Napper v. Napper (1840), 10 .1 ur. 342. 

Annotation : — Reid. Brenchley v. Lynn (1849), 13 Jur. 1035. 

531. Admissibility of evidence — Parol evidence.] 

— The intention of testator, that a duly executed 
paper writing should operate as a will, may be 
proved by parol evidence. — In the Goods of 
English (1804), 3 Sw. & Tr. 580 ; 34 L. J. P. M. & 
A. 5 ; 29 J. P. 72 ; 13 W. R. 503 ; 104 E. R. 
1403 ; sub nom. Newoombe v. English, In the 
Goods of English, 11 L. T. 012. 

A nnotation : — Apld. Robertson v. Smith (1870), L. 1L 2 
1\ & I). 43. 

532. -.] — In the Goods of Nickalls, 

No. 734, post. 

533. .] — Robertson v. Smith, No. 

579, post. 

534. Paper not per se testamentary — Ex- 

trinsic evidence.] — W hite v. Pollok, No. 525, 
ante. 

535. — .1 — In the Goods of Si.tnn, 

No. 585, 


Sub-sect. 3. — Testamentary Form without 
Testamentak y 1 ntention. 

636. Absence of testamentary intention — Pro- 
bate refused.] — A will, not written with a testa- 
mentary intention, set aside. — NrciiOLS v. Nichols 
( 1814), 2 Phillim. 180 ; 101 E. R. 1113. 

Annotations : — Consd. Linter r. Smith (1803), 3 Sw. & Tr. 

282. Refd. Gritfln & Amos v. Ferard (1835), 1 Curt. 97. 

537. .] — Deceased in 1812, regularly 

executed a will, & in 1818 two codicils, to carry 
real estate ; lie, in Feb. 1828, gave instructions 
for a new will disposing both of real & personal 
estate ; the will was prepared for execution, read 
over to him, altered ; the sheets altered, re- 
copied, & the will again read over, after an 
interval of some days ; deceased postponed the 
execution, & in Mar. the will was again read over 
to him ; pencil alt (Tat ions of slight importance 
were then made ; on Nov. 14, 1829, further 
alterations were alluded to ; deceased said he 
would call iV “ finish ” it on Nov. 19 ; he died 
suddenly on Nov. 17. The et. refused probate of 
this instrument, holding final intention not 
proved. — Gillow & O hr ell v. Bourne (1831), 
4 Hag. Ecc. 192 ; 102 K. R. 1417. 

Annotation ; — Consd. God man r. God man, [1920] T\ 261. 

538. .] — Where a paper is unfinished, 

the party setting it up must satisfy the ct., lirst, 
of fixed & final intention ; Sc secondly, that its 
completion was prevented by the act of God. 
The strength of evidence required varies according 
to the progress which the paper has made towards 
completion. A pencil memorandum written by, 
<te in the pocket book of the person who produced it, 
but sworn to have been written down from the 
instructions of deceased, at a single interview, 
three days before his sudden death, by apoplexy, 
not signed, nor ever seen or afterwards referred 
to by deceased, nor led up to or continued by 
conduct, declarations, or affections, but resting 
solely on the evidence of the writer, pronounced 
against with costs ; the ct. holding final intention 
not proved, even if the evidence of the only wit- 
ness, whose credit was much shaken, had been 


fully believed. — T heakston v. Marson (1832), 4 
Hag. Ecc. 290 ; 102 E. R. 1452. 

Annotations: — Consd. Farmer v. Brock (1856), Boa. & 8\v. 

187. Mentd. Evans v. Evans (1844), 3 Notes of Cases, 

416 ; Simmons v. Simmons (1847), 1 Rob. Eccl. 566. 

539. .] — A duly executed paper, testa- 

mentary on the face of it, is not entitled to prohate, 
if it is clearly proved, by parol evidence, that it 
was executed by deceased without any intention 
that it should affect the disposition of his property 
after death. 

The Ct. of Probate, however, will not hold itself 
bound by the verdict of a jury to that effect, but 
will itself weigh the evidence on which such 
verdict was founded. — Lister v. Smith (1803), 3 
Sw. & Tr. 282 ; 33 L. J. P. M. & A. 29 ; 9 L. T. 
578 ; 28 J. P. 40 ; 10 Jur. N. S. 107 ; 12 W. It. 
319 ; 104 E. R. 1282. 

540 . Clause introduced per incurlam — Pro- 

bate refused as to such clause.] — Where a clause 
is introduced in a testamentary paper per incur iam, 
Sc deceased executed the paper, not having given 
any instructions for, Sc being ignorant of the 
existence of such clause, it forms no part of the 
will of deceased, Sc probate will be granted of the 
remainder of the paper, omitting such clause. — 
In the Goods of Duane (1802), 2 Sw. & Tr. 590 ; 31 
L. J. P. M. Sc A. 173 ; 0 L. T. 788 ; 20 J. P. 003 ; 

8 Jur. N. S. 752 ; 104 E. R. 1127. 

Annotations: — Consd. Harter v. Harter (1873), L. R. 3 

P. & I). 11. Refd. Rhodes v. Rhodes (1882), 7 App. Gas. 

192 ; In the Goods of Boehm, [1891 ] P. 247. 

541. How testamentary intention negatived — 
Will expressed as provisional.] — If a man writes a 
paper importing to be his last will Sc testament, 
made for fear of mortality, till he should be able 
to settle it more at large, Sc delivers it to the only 
legatee mentioned therein, Sc afterwards declares 
that, lie has given such legatee a security for the 
sum, which proves to be the amount, of the legacy ; 
assigning as the cause that he did it for fear of 
mortality till he could make a complete will, 
which he meant, to do when his wife should be 
brought to bed, Sc dies while his wife is lying in 
without making any other will, such paper shall be 
considered as his will. — Powell v. Beresforo 
(1707), 2 Ld. Ravin. 1282 ; 2 Eq. Gas. Abr. p. 701 ; 
92 E. R. 341. 

542. “ Not meant as a legal will.”] — 

Testatrix having duly executed a will, subse- 
quently executed a paper drawn up by her husband 
with her full concurrence, which was headed, 

“ This is not meant as a legal will but as guide ” : — 
Held : the paper was not a valid testamentary 
document. Sc probate must be refused . — Ferguson- 
Davie v. Ferguson-Davie (1890), 15 P. D. 109 ; 
59 L. .1. P. 70 ; 02 L. T. 703. 

543. Contents of will nugatory — Document 

In due form.] — Roberts v. Roberts, No. 52, ante. 

544. Two wills executed on same day — One will 
kept by testator — Codicils added.] — Of wills of 
the same date, that, in testatrix’s possession «fc to 
which she last added codicils, is entitled to probate 
together with the codicils found therewith, Sc un- 
revoked codicils found with the other will. — In the 
Goods of Crosley (1828), 2 Hag. Ecc. 80 ; 102 
E. R. 792. 

545. Two inconsistent wills.] — In the Goods of 
Nosworthy, No. 733, post. 

546. Alternative drafts.] — Where the exors. 

of an officer, who had died from wounds received 
while in command of an anti-aircraft section, pro- 
pounded a will Sc codicil together with a holograph 
document, which was found in testator’s writing- 
block after his death, Sc which, it was submitted, 
was a “ soldier’s will,” the ct. pronounced for the 
will & codicil Sc against the holograph document, 
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Wills. 


Sect, 1. — Form : Sub-sects* 3 <£’ 4, -I., B. ct’ C. (a).] 

on the ground that the latter consisted of two 
alternative drafts & was not intended to be a final 
testamentary disposition. — B ougiiton-K night v. 
Wilson (1915), 32 T. L. B. 140. 


Sub-sect. 4. — What Instruments 
Testamentary. 

A. In General. 

547. Essentials — Instrument must be inoperative 
until death.] — Probate cannot be granted of a 
paper having nothing to give it a testamentary 
character, not intended to operate upon the death 
of the writer ; but to effect a gift inter vivos . — 
Glynn v. Oglander (1829), 2 Hag. Ecc. 428. 

548. .] — In the cases referred to there 

lias been a general reservation, or something like 
a reservation, of the party’s right to deal with the 
property, notwithstanding the instrument ; & 

the cts. have held that in such cases the instrument 
being one which was not to have effect until the 
death of the party . . . until then no conclusive 
effect could be given to it. If that does not occur 
the instrument is not to be considered as testa- 
mentary (Wioham, V.-C.). — Fletcher r. Fletcher 
(1844), 4 Hare, 07 ; U L. .1. Ch. 00 ; 8 Jur. 1010 ; 
07 E. It. 504. 

Annotations : — Distd. Scales r. Maude (1855), 6 Do G. M. 
& G. 43. Reid. Alexander v. Brume (1854), DJ Bear. 
430 : Woodford v. Oharnley (1800), 28 Beav. 90 ; Patch r. 
Shore (1862), 2 Drew. K: Sin. 589 ; Bonfield r. Hassell 
(1863), 32 Beav. 217. Mentd. Bridge v. Bridge (1852), 
16 Beav. 315 ; Beech v. Keep (1854), 23 L. J. Oh. 539 ; 
Phillips v. Edwards (1864), 33 Beav. 440: lie Baker, 
Collins v. Rhodes, lie Seaman, Rhodes v. Wish (1883), 
44 L. T. 414; Hr Patrick, Bills r. Tatlmm, 1 1 891 ] 1 Ch. 82 ; 
lie Plumptrc’s Marriage Settlmt., Underhill v. Plumptre, 
11910] 1 Ch. 609 ; lie Cavendish Browne’s Settlmt. Trusts, 
Horner v. Rowle (1916), 61 Sol. Jo. 27. 

549. j — P atch r. Shore, No. 588, post. 

550. -.j — Cock v. Cooke, No. 610, post. 

551. -.] — In the Goods of Borin son, 
No. 559, post. 

Testamentary intention .] — See Sub-sects. 1 , 

2, 3, ante. 

— - — Power of revocation.] See Pail X., Sect. 1 , 
post. 

552. Intention collected from circumstances.] — 

In a Ct. of Probate, what instruments testator 
meant to operate as, <!e compose, his will, is to be 
collected from all the circumstances of the case. — 
Greenough v. Martin (1824), 2 Add. 239. 

Annotations : — Consd. Thorne r. Hooke (1841), 2 Curt. 799 ; 
Follettr. Pettinau (1883), 23 Ch. J). 337. Apld. Chichester 
v. Quat refuges, 11 895] P. 186. Refd. Bailey r. Parkes 
(1817), 5 Notes of Cases, 392; Stock well v. Ritlierdon 
(18 18), 1 Rob. Keel. 661 ; Green r. r rHbe (1878), 9 Ch. 1). 
231 ; .Tenner r. Ffinch (1879), 5 P. 1). 106 ; In the (foods of 
Bryan (1907), 96 1,. T. 584. 


553. Instrument Inoperative until death -Not 
necessarily testamentary,] — Brown v. Advocate- 
General, No. 577, post. 

554. Whether instrument testamentary — No exe- 
cutor appointed.] — Wyrall v. Hall (1675), 2 
Hep. Ch. 112 ; 21 E. H. 631. 

-.] — See, also , Executors, Vol. XXIII., 
pp. 96, r, Nos. 895-900. 

555. — Schedule of contents of parcels — 
Directed to be annexed as codicil.] — Testatrix 
directs her exors. to deliver certain sealed up 
parcels unopened to certain persons named. The 
ct. decreed these parcels to be opened in the 
presence of the register, a schedule to be made of 
the contents, & to be proved as a codicil. — 
Pelham v. Newton (1754), 2 Lee, 46 ; 161 E. It. 
259. 

556. Paper found with will & codicils — 

Paper not dispositive per se.] — Griffin & Amos 
v. Eerard, No. 522, ante . 

557. Indorsement on bond.] — An indorse- 

ment upon a bond, in 1836, purporting to convey 
the obligor’s consent, in liis own handwriting, that 
A. B. should receive interest & principal, wit- 
nessed but not signed : Allegation propounding 
the paper as a codicil, & pleading declaration of 
the obligor, deceased, that “ he intended it for 
A.B., who would be sure of having the money at 
his death,” rejected. — P earce r. Pearce (1844), 3 
Notes of Gases, 145. 

Annotations : - Distd. Coventry v. Williams (1844), 3 Notes 

of Cases, 161. Refd. Thorneroft & Clarke v. Lashmar 

(1862), 6 L. T. 476. 

558. Instrument operating inter vivos- 
Words negativing irrevocability during life.] — Doe 

d. Cross v. Cross, No. 571. post. 

559 . Agreement for lease — Provision as to 

application of rent after lessor’s death — Agreement 
to take effect immediately & not revocable.] — An 

agreement for a seven years’ lease, duly executed 
<te attested by two witnesses, contained a pro- 
vision as to the application of t he rent in the event, 
of the lessor’s death before the expiration of the 
lease, the lessee being beneficially interested in 
such application : —lleld : as no part of the agree- 
ment was revocable, & as it came into operation 
immediately upon its execution, it- was not 
entitled to probate as a testamentary paper. 

The agreement . . . does not require the. death 
of the alleged testator for its consummation. . . . 
Probate of Hie document must be refused (Sir 
.T. P. Wilde ). — In the Goods of Bobinson (1867), 
L. Jl. IP. & D. 384 ; 36 L. J. P. A M. 93 ; 17 
L. T. 19 ; 31 J. P. 743. 

560. Nomination paper — Under Industrial 

Societies Act, 1893 (c. 39).] — A nomination paper, 
executed by the nominator under above Act, 


PART V. SECT. 1, SUB-SECT. 4.— A. 

a. Whether instrument testamentary .] 
- — A person insured his life & signed 
o document directed to the managers 
of the insurance co. in these words : 
“ I give & bequeath to . . . the 
amount, stated on the policy given on 

iny life by the S Life Insurance 

Go. To be paid to none other unless 
at my request, dated later.” After 
showing or reading the policy, which he 
retained, lie handed the document to 
pltf., remarking : “ There, that is as 
good as u will ” : — Held : tho paper 
could not take effect as a will.— Karri 
v. Moheh, 22 O. R. 307.— -CAN. 

b. Document partly testament' 

ary.) — If one part of a document is 
testamentary in its character, it may 
bo presumed that the remainder, if the 
language is capable of that construc- 
tion, is also intended to be testa- 
mentary. — He Komola Kaxt 

4 C. L . R. 401.— IND, 


c. jrised deposit — Direction 

to pay to another after death of de- 
positor. 1 — A person depositing money 
with a fund filled in a form provided by 
the fund, whereby he nominated 
another as t lie person entitled to 
receive the money after his death: — 
Held this annum tod to a will. — 
Nana Tawker r. Biiawani Boyef. 
(1920), 1. L. R. 43 Mad. 728.— IND. 

d. - No disposition of proper fit 
— No appointment of executor. ] — A 
document which merely declares that 
” in the event of my death I give to 
W.” is not a testamentary instrument, 
as it contains no disposition of property 
& no appointment of an exor. — lie 
Wartn, 11919] N. Z. L. R. 555.— N.Z. 

e. Draft.] — Forsyth’s Trus- 

tees r. Forsyth (1872), 10 Maeph. (Ot. 
of Sess.) 616 ; 41 Sc. Jur. 353.— SCOT. 

f. Deposit, receipt.] — Dix- 

woorie’s Executor r. Carrutherh" 

(1895), 23 R, (Ot, of Hess.) 


234 :s: Sc. R. 1 S I S. 1 1. T. 1 88. 

— SCOT. 

g. Holograph mutiny on 

envelope.] — JR) belits r. Horn's Execu- 
tor, [1914] 1 S. L. T. 509. ~ SCOT. 

h. Holograph note cancelling 

debt.] — In the repositories of deceased 
four I.O.U.'h a letter from the 
borrower, acknowledging the sum for 
which one of them had been granted, 
were found pinned together & folded 
so that the hack of tho letter was 
outermost ; & on the back of tho letter 
there was a holograph note signed by 
the truster, ‘* I don’t, want this money 
paid up”:— -Held: the writing con- 
stituted a valid bequest in cancellation 
of the debts contained in the I.O.U.’s. 
— Mitoiikui/s Trustees v. Pride, 
[1912] H. O. 600; 49 Sc. L. JL 452; 
[1912] 1 H. L. T. 302 — SCOT. 

k. Iloloftraph writing 

pinned ow.] — Gameron’s Trustees v. 
M M’KEN'/rK, 11915] S. C. 313; 52 



Pabt V. — Formalities of Will or Codicil. 
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s. 25, in the presence of two witnesses, who signed 
it in his presence, invalid as a nomination by 
reason of the amount it purported to dispose of 
being in fact over £100 : — Held : to be testa- 
mentary & admitted as a will. — In the Goods of 
Baxter, [1903] P. 12 ; 72 L. J. P. 2 ; 87 1,. T. 
748 ; 51 W. R. 302. 

Annotations : — Refd. Griffiths v. Eccles Provident Industrial 
Go-op. 8oc., 11911] 2 K. 13. 275; Godman v. Godman, 
[1919] P. 229. 

Instrument not testamentary In form — Grant of 
administration with will annexed.] — See Execu- 
tors, Vol. XX11I., pp. 180, 181, Nos. 2052-2055. 

13. Instrument Not Operating in Form in which 

Drawn. 

561. Whether testamentary.] — Oorp v. Cori* 
(1793), 1 Phillim. 11, n. ; 161 E. R. 898. 

Annotation : — Refd. Thorold v. Thorold (1809), 1 Pliillim. 1. 

662. .] — Masterman v. Maberly, No. 513, 

ante. 

563. .] — King’s Proctor v. Paines, No. 

521, ante. 

Instrument in form of deed.] — See Sub- 
sect. 4, 0., post. 

C. J nstrument in Form of Deed. 

(a) In General . 

564-. May be testamentary — If In substance a 
will.] — A written instrument, though in form a 
deed, if in substance a will, may be given in 
evidence as a will. — Green v. Proude (1074), as 
reported in 1 Mod. Hep. 117 ; 80 E. R. 770 ; sid) 
nom. Green v. Eroud, 3 Keb. 310. 

Annotations : - Expld. Patch v. Shore (1802), 3 Drew. Sm. 
589. Mentd. Warren d. Webb r. Greenville (1 740), 2 
Stra. 1129; Goodtille d. Bridges r. Chandofl (1700), 2 
Burr. 10(55; SuwbrJdgo r. Benton (1799), 2 Anst. 972; 
Middleton r. Melton (1829), 8 L. J. (). S. K. B. 249; 
Merchants of the Staple of England v. Bank of England 
(1887), 21 Q. B. I). 100. 

565. If executed with formalities of will.] — 

A writing purporting an indenture, but declared by 
the party to he his last will, A by which he gave 
several legacies, A made two exors., was declared 
to be a good will. — Hickson v. Witham (1075), 
Gas. temp. Finch, 195 ; 23 E. R. 107 ; sub nom. 
II l x on v. Wytuam, 1 Gas. in Gli. 218. 

Annotations — Mentd. Foly’a Cane (1(579), Ereem. Ch. 49; 
Gosling e. Dorney (1(587 ), 1 Vern. 482; Anon. (1700), 
2 Vern. 405. 

566. Whether testamentary — Deed & will exe- 
cuted on same day.] — Peed A will executed on the 
same day ; tin* deed held a testamentary act.- 
Peacock v. Monk (1748), 1 Yes. Sen. 127; 27 
E. R. 934, L. C. 

Annotations : — Mentd. Park os r. White (1805), 11 Yes. 209 ; 
Gale v. Williamson (1811), 8 M. & W. 405; Clifford r. 
Turrell (1815), 14 L. J. Ch. 990 ; Kelson r. Kelson (1859). 
1 W. B. 149 ; Atchison v. Lo Mann (1854), 29 L. T. (). S. 
902 ; Pc British A Foreign Cork Co., Leif child's Case 
( 1 8(55), L. it. 1 Eq. 291. 

567. Settlement — In form of contract — 

Operating from death.] — Hog v. Babble y (1789), 1 
Phillim. 11, n. ; 161 E. R. 898. 

Annotation : — Apld. Thorold v. Thorold (1809), 1 Phillim. I. 

568. Marriage settlement.] — Pass- 

more v. Passmore, No. 005, post. 

Voluntary settlement.] — See Sub- 

sect-. 4, C. (d), post. 

569. Appointment by deed In exercise of 


power — Power reserved by previous will.] — A. by 

will duly executed & attested, gives certain 
interests in his estates, & in default of the persons 
to whom given, gives same to trustees to such 
uses as he should declare by any deed executed in 
presence of two witnesses ; he by deed poll 
attested by two witnesses declares further uses : 
The first question was, whether the devise is good 
under Stat. of Frauds ; — Held : the deed was 
a testamentary act. — Vincent v . Stansfeld, 
Habkrgiiam v. Vincent (1793), 4 Bro. C. C. 353; 
2 Ves.204; 29 E. R. 931, L. C. 

Annotations : — Consd. Brodie v. St. Paul (1791), 1 Ves. 326. 
Refd. Buekerldge v. Ingram (1795), 2 Ves. 652 ; Venables 
v. Morris (1 797), 7 Term llcp. 342; Craufurd v. Ooutts 
(1806), 2 Bli. 655 ; Hose v. Ounynghame (1806), 12 Ves. 
29 ; Swift r. Nash (1837), 1 Jur. 557 ; Stubbs v. Sargon 
(1838), 3 My. & Or. 507 ; Morrice t* Morrieo (1843), 2 
Notes of Cases, 1 99 ; Briggs v. Penny (1849), 3 De G. A Sm. 
525 ; Hicks v. Bullitt (1 853), 23 L. J. Ch. 571 ; Straubenzoe 
v. Monck (1862), 8 Jur. N. 8. 1159 ; Sing r, Leslie (1864), 
4 New Hep. 17 ; Foundling Hospital v. Crane, 119111 2 
K . B. 367 ; Warwick v . Warwick (1918), 34 T. L. R. 4 75. 
Mentd. (broker v. Hertford (1844). 4 Moo. P. C. C. 339. 

570. Operating from death.] — By 

Mr. A Mrs. P.’s marriage settlement, estates in 
Kent A other counties, the lady’s property, were 
settled on her for life, remainder to Mr. P. for life, 
if she should so appoint, remainder to their children, 
remainder as Mrs. P., by deed under her hand & 
seal, attested, etc., or by her will, .signed & published 
in the presence of three witnesses, should appoint ; 
remainder to Mrs. P. in fee, with a power of sale, 
&■- directions for reinvesting the proceeds in other 
estates, A. in the usual securities, in the interim, 
& that upon the reinvestment, the uses of the 
settlement should cease as to the sold estates. 
Mrs. P.. by deed not attested as to her signature, 
at the foot of which she had written, without date, 
directions for her burial, appointed the estates, 
after her decease, to her husband for life, A, in 
default of children, to him in fee; & she revoked 
a prior deed of appointment. The estates were 
afterwards sold, A tho proceeds invested in 
securities, but were never reinvested in lands, 
although their liability to be so was recognised by 
the parties. There was no issue of the marriage. 
Mrs. P. survived her husband, A applied part of 
the proceeds to her own use. At her death she 
was seised, exclusive of the settled property, of a 
mansion house, with outbuildings, gardens, A a 
small field adjoining it, A some cottages opposite 
to it, let to tenants, A was possessed of some 
personal estate, no part of which was in the name 
of a trustee. She devised the mansion house, 
with its appurtenances, A all other her real 
estates, to G. N., A bequeathed all her personal 
estate, whether in the name of herself or of any 
trustee, subject expressly to her debts A legacies, 
to other persons. After her death, the deed of 
appointment was found in her house, with the title 
deeds of the mansion house ; but the revoked deed 
could not be found. Her debts A legacies greatly 
exceeded her assets : — Held l : the former deed 
was not a testamentary instrument. — H ougiiam 
v. Sandys (1827). 2 Sim. 95 ; 6 L. J. O. S. Ch. 
67 ; 57 E. R. 725. 

Annotations : — Refd. Burdett r. Spilsbury, Skynner r. 
SpilHbury (1843), 1ft Gl. A Fin. 310 ; /,V Peel dor’s Set t-lmt. 
(1851), 5 I>e G. M. A G. 890. Mentd. Minet v. Leman 
(1855), 7 He G. M. A G. 310. 


So. L. H. 307 ; 11915] 1 S. L. T. 78.— 

SCOT. 

l. Informal writing found with 

will — Direction in uill to pay legacies 
expressed in any writing.] — Young’s 
Trustees v. Boss (1864), 3 Macpli. 
(Ot. of Sosa.) 10 ; 37 8c. Jur. 5— SCOT. 

m. .] — Fraser v. 

Forbes' Trustees (1899), 1 F. (Ct. of 


Seas.) 513 ; 36 Sc. L. R. 460 ; 6 8. L. T. 
310— SCOT. 

n. Instrument not testamentary in 
form— -Writing incapable of being carried 
out as a will.] — A writing not on the 
face of It toatamontary will not bo 
admitted to probate where It cannot 
be carried out aa a will, notwithstand- 
ing evidence of testamentary intention 


on tho part of deceased in executing it. 
—In the Estate of Watt, 8 N. Z. L. R. 
72.-N.Z. 

PART V. SECT. 1, SUB-SECT. 4.-— C. (a). 

568 i. Whether testamentary — Settle- 
merit — Marriage settlement. ] — Main’s 
Trustees v. Main, [1917] S. C. 660 ; 
54 8c. L. It. 532.— SCOT. 



232 


Wills. 


Sect . 1. — Form: Sub-sect . 4, C . (a), (6), (c) (<f).j 

671. Power of attorney.] — P., being in 

India, in 1840, executed the following instrument, 
attested by two witnesses. “ Know all men,” 
etc., “ that I make,” etc. E. my “ lawful 
attorney, for me in my name Sc to my use to ask, 
demand, etc., “ or receive the possession of, or 
roduce of, the rent of the freehold of, etc. “ Sc 
do empower her,” E. “to hold Sc retain all pro- 
ceeds of the property for her own use until I may 
return to England, & claim possession in person ; 
or, in the event of my death, 1 do hereby, in my 
name, assign & deliver to ” E. “ the sole claim 
to the before mentioned property, to be held by 
her during her life, & disposed of by her as she may 
deem proper at the time of her death ; at the same 
time I wish it to be understood that I claim all 
right Sc title to the said property on my arrival 
in Great Britain, when the term of ” E.’s “ occup- 
ancy shall be considered at an end.” “In wit- 
ness,” etc. The instrument was acted on as a 
power of attorney by E. Afterwards P. died in 
India, without returning to Great Britain, Sc left 
E. surviving : — Held : the instrument operated, 
on P.’s death, as a devise to E. — Doe d. Cross v . 
Cross (184b), 8 Q. B. 714 ; 15 E. J. Q. B. 217 ; 
7 L. T. O. S. 61 ; 10 Jur. 564 ; 115 E. R. 1041. 

Annotation: — Distd. Thorncroft v. Lashmor (1862), 2 S\v. & 

Tr. 479. 

572. Instrument purporting to be deed — 

Unsealed instrument — Operating from death.] — 

Where testatrix, in ill health, having desired an 
instrument to be prepared, for the disposal of 
her property, which, owing to her nervous appre- 
hension on the subject of death, was drawn up 
without mention of the word “ will,” Sc in the 
form of a deed, but unsealed. Sc directing trusts 
to be executed after her death : — Held : the 
instrument could not have elTect as a deed, but 
might operate as a will, Sc probate granted to the 
trustees as exors. according to the tenour. — 
In the Good# of Montgomery (1846), 5 Notes of 
Cases. 99 ; 8L. T. O. S. 294 ; 10 Jur. 1063. 

Annotation : — Reid. In the Goods of Punebard (1872), L. It. 

2 P. He D. 369. 

573 . Attested by one witness.] — A 

deed, signed by XL, gave “ all his collection of 
jewels contained in a cabinet,” describing it, to 
A., reserving power to H., during his life, to sell 
Sc exchange them, Sc providing that the moneys to 
arise by sale should be laid out in the purchase of 
other jewels, the jewels so purchased, Sc those taken 
in exchange, to be the property of A. ; with a 
covenant for further assurance. The description 
of the cabinet was altered as to its dimensions by 
a note in the margin ; there was also an alteration 
in the body of the instrument. The attesting 
clause was : “ signed, sealed, Sc delivered in the 
presence of, the alterations Sc erasures in the 
margin whereof the initials II., are placed, being 
previously made.” In an action against the 
exor. of the grantor. Qu . ; (1) wdiether the 

instrument conveyed anything ; (2) whether it 

was not a will, <fc, consequently, invalid, because 


attested by one witness only, — Hope v. Harman 
(1847), 16 Q. B. 751, n. ; 8 L. T. O. S. 654 ; 11 
Jur. 1097 ; 117 E. R. 1069. 

Annotation# : — Mentd. I)oo d. Richards v. Lewis, Richards v. 

Lewis (1851), 17 L. T. O. S. 126 ; lie Way’s Trusts (1864), 

34 L. J. Ch. 49. 

574 . Mutual contract between husband & 

wife.] — A husband & wife, by post-nuptial con- 
tract, dated 1850, reciting that their ante-nuptial 
contract dated 1817, had become unsuited to their 
present circumstances, agreed to a new arrange- 
ment of their individual property after the death 
of predeceasor. The husband bound himself Sc 
his heirs to make payment to the wife, should she 
survive him, of an annuity during her life of £2,000 
a year, with the use of his house, furniture, wine, 
etc. The wife accepted this in full of all legal 
claims ” ; “ Sc for which causes Sc on the other 
part ” she “ has given, granted. Sc disponed, as 
she does hereby give, grant, assign, Sc dispone from 
her, her heirs Sc successors, to Sc in favour ” of 
the husband, “ his heirs <te assignees whomsoever, 
heritably Sc irredeemably, all Sc sundry her whole 
estate, goods, chattels, Sc effects, heritable Sc 
movable, real Sc personal, now pertaining & 
belonging to her or that shall happen to pertain Sc 
belong to her in any manner of way Sc wherever 
situated, at the time of her death,” including her 
claims under the ante-nuptial contract. She then 
gave her husband power to uplift the whole 
heritable Sc movable estate, Sc nominated him 
“ sole exor. Sc universal legator ” ; Sc constituted 
him & his aforesaid her assignees not only to the 
whole titles of her estate, but also to the rents pay- 
able in all time coming from “ the last term of 
Whitsunday.” The deed contained a power 
during the joint lives to alter. Bart of the wife’s 
movable estate consisted of a share of the residue 
of her grandfather’s estate, given to her in life 
rent, exclusive of her husband, with, failing 
children, a general power of appointment over the 
corpus. The husband predeceased, bequeathing 
all his property to trustees. The husband’s 
representatives, on the ground that this fund 
had not vested in the husband, claimed it as 
conditional institutes in the post-nuptial con- 
tract : — Held : the post-nuptial contract w T as not 

a testamentary deed, but a deed of mutual con- 

•* 

tract, & that the right which each party obtained 
was a right of credit which vested at once, Sc the 
share of residue passed by the husband’s will Sc 
vested in his trustees. — M‘Onie v. Wjiyte (1890), 
15 App. Cas. 156, H. L. 

Deed intended to operate on death — No effect as 
escrow.] — See Deeds, Vol. XVII., pp. 212-213, 
Nos. 250, 251, 257. 

(6) Deed of Gif l . 

575. Whether testamentary — When intended to 
operate from death — Of person other than donor.] — 

Coup v. Coup (1793), 1 Phillim. ll,n. ; 161 E. R. 

898. 

Annotation : — Consd. Thorold v. Thorold (1809), 1 Phillim. 1. 

576. * — Of donor.] — A paper in the form 


671 i. Pooler of attorney. ] — 

lie McDonald (1911), 30 N. Z. L. R. 

196. — N.Z. 

o. Postnuptial contract .] — 

Buciianan’h Trustees v. Whyte 
(1890). 17 U. (Ct. of Sobs.) (H. L.) 53 ; 
27 Sc. L. It. 1014.— SCOT. 

p. Antenuptial contract — Dis- 

position of property after death. ] — 
A disposition of property by ante- 
nuptial contract to take effect after 
death, although it may resemble a 
testamentary act, does not amount to 


a last will & testament.- -Ladies* 
Christian Home r. S. A. Ahsocn., 
11915] C. P. D. 467 ; J. D. It. 465 — 

S. AF. 

q. Document under seal 

acknowledging debt — Debt to be payable 
after death .) -- A document under seal, 
but without consideration in fact, 
which is duly delivered by the maker 
to a donee, with words of present gift, 
& whereby the maker acknowledges a 
debt to the donee, payable out of a 
stated fund after the maker’s death, is 
testamentary in character, &, if invalid 


as a will, does not create any enforce- 
able right against the maker’s estate. — 
He Carilk, Dakin v. Trustees, 
Executors & Agency Co., Ltd., 
[1920] V. L. R. 263.— AUS. 
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676 i. Whether testamentary — When 
intended to operate from death — Of donor, ] 
— Re Fenton, National Trustees, 
Executors & Agency Co. op Austra- 
lasia, Ltd. v. Fenton, [1919] V.L. It. 
740.— AUS. 
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of a deed of gift, admitted to probate. — Thorold 
v. Thorold (1809), 1 Phillim. 1 ; 101 E. B. 894. 

Annotations : — Apld. A.-G. v. Jones & Bartlett (1817), 3 

Price, 368. Reid. Godman v. Godman, [1920] P. 261. 

677. .] — An inst rument may pass 

property from the dead to the living, & yet not be 
testamentary, or subject to legacy duty. 

Upon a recital of mutual love & affection, five 
maiden sisters, by a written instrument, convey & 
assign, “ from them & their heirs severally to & 
in favour of each other, & to the heirs & assignees 
of the last survivor,” all property then belonging 
to them, & all property to which they should be 
entitled at their death ; transferring the whole 
“ from them severally, & from predecessor & 
predecessors, to & in favour of themselves jointly, 
& the survivors & survivor of them ” ; with 
power of administration, & with an obligation to 
pay all debts of the sisters predeceasing : — Held : 
this instrument was not testamentary. — Brown 
v. Advocate-General (1852), 1 Macq. 79, H. B. 

678. .] — Deceased executed three 

deeds of gift, conveying all his property to trustees 
for the benefit of his three children, but directing 
that the conveyances were not to take effect until 
after his decease. Probate was granted of the 
three deeds, as together containing the will of 
deceased, to the trustees, as legatees in trust. — - 
In the Goods of Morgan (1860), B. B. 1 P. & D. 
214 ; 35 L. ,T. P. & M. 98 ; 14 B. T. 891 ; 30 J. P. 
079 ; 14 W. B, 1022. 

Annotation: — Consd. Foundling Hospital t\ Crone, [1911] 

2 K. It. 367. 

579. .] — Deceased duly executed 

a paper which commenced, “ I hereby make a 
free gift to,” etc. The ct. admitted parol evidence 
to exjdain the intention of deceased, & being 
satisfied therefrom that he intended the operation 
of such paper to be dependent on his death, granted 
probate of it as a condicil to the will of deceased. — 
Bobertson v. Smith (1870), B. B. 2 P. & D. 43 ; 

39 L. J. P. & M. 41 ; 22 L. T. 417 ; 34 J. P. 377. 

Annotations Reid. In the Goods of Slinn (1890), If* P. D. 

156 ; Foundling Hospital r. Crane (1911), 105 L. T. 187. 

5g0. .] — On the day before his 

death deceased, intending to make “ an ordering 
of his affairs,” duly executed a paper which pur- 
ported to be a deed of gift. Its language was 
ambiguous, but it was clear that, as to some 
portion at least of his property, deceased did not 
intend that the paper should operate until after 
his death : — Held : the paper was testamentary <fc 
entitled to probate. — Fielding v. Walsh aw, 
In the Goods of Walsiiaw (1879), 48 L. J. P. 27 ; 

40 Li. T. 103 ; 43 J. P. 403 ; 27 W. B. 492. 

581. .] — A document purporting 

to be a deed of conveyance by a person of his 
own property, which is delivered by him on a 
condition that it shall only become operative upon 
his death is a testamentary document, <fc cannot 
take effect as an escrow. — Foundling Hospital 
(Governors & Guardians) v . Crane, [1911] 2 
K. B. 367 ; 80 L. J. K. B. 853 ; 105 B. T. 187, 
C. A. _ 

Annotations : — Apld. Warwick i*. Warwick (1918), 31 T. L. R* 

475. Reid. He Williams, Williams r. Ball, 119171 1 CL. 1. 

Hentd. Humphrey & Denman v. Knvanagh (192.>), 41 

T. L. H. 378. 

582. When court satisfied as to testator's 

Intention.] — Passmore v. Passmore, No. 605, 
post. 

(c) Deed Poll, 

683. Whether testamentary— When operating 
from death.] — Testator executed a deed poll 


settling certain sums of money after his decease 
Held : it was testamentary in form, & probate 
granted a codicil to testator’s last will & testament. 
— Green v. Andrews (1877), 41 J. P. 105. 

584. .]— Milnes v. Foden, No. 518, 

ante, 

585 . No reference to death.] — Probate 

granted of a deed poll duly executed & attested by 
two witnesses, but containing no reference to the 
death of testatrix, & extrinsic evidence admitted 
to show that she intended it to operate as a will. 

In the Goods of Slinn (1890), 15 P. D. 156 ; 59 
B. J. P. 82 ; 03 B. T. 229 ; 39 W. B. 175. 
Annotation : — Refd. Godman v. Godman, [1920] P. 261. 

( d ) Voluntary Settlement. 

586. Whether testamentary — Life interest re- 
served to settlor — Power of revocation.] An 

instrument, vesting property in trustees for the 
benefit of the grantor for his life, & after his 
decease for the benefit of other persons, with a 
power of revocation, is not testamentary, &•» 
consequently, not liable to t-lie payment of legacy 
duty. — Tompson v. Browne (1835), 3 My. & B . 
32 ; 5 B. J. Ch. 64 ; 40 F. B, 13. 

Annotations: — Consd. Sheldon v. Sheldon (1844). 1 B°b. 

Keel. 81. Refd. Jeffries v. Alexander (1860), 8 H. L. Cas. 

5m. 

587 . Covenant for payment by settlor or his 

executors.] — A. being yjossessed of some pure 
personalty, but of considerable property m 
mtges., executed some years before his death an 
indenture, by which, declaring a wish to found 
certain charities, he covenanted to pay, or that it 
he did not pay during his lifetime, his exors. should, 
within twelve months after his death, subject to 
liis debts & legacies, pay to certain persons therein 
named the sum of £60,000, to be invested in their 
names on the trusts thereby declared ; the trusts 
were charitable trusts. This was never enrolled 
in chancery. On the same day he made a will 
giving certain legacies, & appointing exors. most of 
whom were the persons named in the deed. These 
papers were never communicated by him to any- 
body. Just before his death he caused the papers 
to be produced from his drawes, & handed them 
to the persons attending his death bed. They 
were tied up with a memorandum which declared 
that they had been prepared in that form, under 
advice, to save the legacy duties, & in order that 
if probate duty was paid in the first instance it 
might be got back again in consequence of the 
covenant creating a debt to be paid out of the 
assets : — Held : the indenture was a deed & not a 
testamentary paper. — Jeffries v. Alexander 
(1800), 8 H. B. Cas. 594 ; 31 B. J. Cli. 9 ; 2 B. I. 
748 ; 24 J. P. 643 ; 7 Jur. N. 8. 221 ; 11 E. B. 
562, n. B. ; rersff. S. C. sub nom. Alexander r. 
Brame (1855), 7 De G. M. & G, 525, B. JJ. 

Annotations : — Refd. Patch v. Shore (1802). 2 Drew. & Sm. 

589. Mentd. Marsh r. A.-G. (1860), 3 L. T. 615 ; Piehards 

r. Davies (1 862), 13 C. B. N. S. 69 ; Brook v. Radley (186 j ), 

L. TL 4 Kq. 106; Coleman r. Llanelly Ry. < K Dork to. 

(1867), 17 L. T. 86 ; Fox r. Founds (1875) i, L. L. 19 Kq. 

453; lie Hobson. Emley r. Davidson (1881). 19 Ll\. J). 

156 ; Cotton i\ Imperial & Foreign Agency & Investment 

Corpn., [1892] 3 Ch. 454. 

588. No power of revocation.] — (1) S., by 

will in 1855, disposed of all his property ; & by an 
indenture, dated in Feb. 1860, settled a sum of 
£5,072, upon trust for his wife for life, with 
remainder to himself for life, reserving to himself 
power to appoint same by will. In Dec. 1800, S., 
by a voluntary instrument, attested by one witness, 
& reciting the settlement of Feb. 1860, covenanted 


676 ii. 

r. 


-.] — Siiaw r. Siiaw, 27 N. S. K, 171. — CAN. 


- Disposition irrevocable & taking immediate effect.} — In the Goods of Halpin (1873), 8 I. R. Kq. a67. - IR. 
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Wills. 


Sect. 1. — Form: Sub-mi. 4, C. 

that- his devisees or exors. would, after his decease, 
on being satisfied that- all his debts, etc., were 
paid, convey, transfer A pay over to the trustees 
therein named, all the real A personal estate to 
which he should be then entitled, or which he 
should then have disposed of by his will. 8. died 
in his wife’s lifetime. Upon suit for administra- 
tion of S.’s estate : — Held : the instrument of 
Dec. 1800, was a deed A not a will, A the covenant, 
that the exors. should pay over the residue, was 
a valid covenant. 

Here S. wished his wife to have his residuary 
estate, & he wished to deprive himself of the 
power of diverting that estate from his wife, 
whilst retaining to himself the power of spending 
or disposing of it in his lifetime (Kindkrsley, 
V.-U). 

(2) If an instrument is clearly intended to have 
no operation during the life of the settlor, A can- 
not operate as an instrument inter vivos, or so 
operates as to be a fraudulent evasion of some 
particular Act of Parliament, the authorities 
show that such an instrument may be regarded as 
a will (Ktndersley, V.-O.). — Patch v. Shore 
( 18(12), 2 Drew. A Nm. 589 ; 1 Now* Rep. 157 ; 
32 E. J. Oh. 185 ; 7 L. T. 554 ; 9 Jur. N. S. (18 ; 

1 1 \\\ R. 112 ; 02 E. R. 713. 

Jn notation (Venrref///, Refd. lit RndingV Set flint. (1872), 

L. R. 14 Kit. 2(5(1. 

D. Instructions Jor Will. 

589. Whether testamentary-instructions exe- 
cuted as will.] — Hyde v. Hyde (1708), 3 Rep. Ch. 
155 ; 21 E. R. 755. 

Annotations : — Reid. Limbery c. Mason ( 1 734), 2 Com. 4.51 ; 
Hibb d. Moler. Thomas (1775), 2 Win. 111. 1013 ; Vincent r. 
Stanafeld, Habcrgham v. Vincent (1702.), 1 Bio. C. C. 353 ; 
Perrott v. Perrott (1811), 11 East, 423 : Doc cl. Perks r. 
Perks (1820), Clow, 180 ; Ferraris. l)e Zleby & Croker r. 
Hertford (1843), 3 Curt. 408 ; Dancer r. Grubb (1873), 

L. R. 3 P. &: JL). 08 ; Beardsley r. Lacey (1807), 78 L. T. 25 ; 
Godmon r. Hodman, 11020] P. 201. Mentd. Brudenell r. 
Houghton (1711), 2 Atk. 208. 

590. .] — Freeman v. Gibbons (1793), 

cited in 2 Hag. Eec. at p. 328 ; 102 E. R. 878. 
Annotation : — Consd. Colvin r. Fraser (1 829), 2 Hag. Fee. 200. 

591. .] — “ Instructions for a will,” so 

headed A indorsed, A how imperfect, soever in 
themselves, if proved to have been signed by 
deceased, oven many years before her death, with 
intent to render them operative pro tanio , in the 
event of her dying without any further act done, 
are entitled to probate. — P opple r. (’unison 
(1822), 1 Add. 377 ; 102 E. It. 133. 

592. .] — The ct. granted probate as 

of the last will A testament of deceased to a 
testamentary paper, drawn up in the form of 
instructions for a will, which had been duly 
executed : — Held : the residue passed under t he 
words ” A moneys of every kind.” — In the (loads of 
Fisher (1809), 20 E. T. (584 : 33 J. P. 503. 

593. “ Heads of will.”] — The papers 

themselves arc important- : “ A ” is superscribed 

as the “ beads of the will of William Spear of 
Grays Inn.” “ The inference would be from this 
that it was a paper from which it was intended 
that a more formal will should be drawn out ; if 
is dated A subscribed, A it contains a complete 
disposition ; still, however, if it rested here, the 
ct. must have considered it as imperfect, because 
it is described as “ heads of a will ” (Sir John 


Nichoix). — Bone & Newsam v. Speak (1811), 1 
Phillim. 346 ; 161 E. R. 1005. 

Annotations: Consd. Torre v. Castle (183B).l Curt. 303 ; 

Whyte v. 1-ollok (1882), 7 App. Cas. 400. Kefd. Uodmun o. 

G oilman, [1920] P. 201. 

594. — .] — The indorsement 

“ Heads on Will ” on a paper fairly written, signed, 
A dated, lets in parol evidence of intention ; but 
the prinni facie inference rather is, that such paper 
was intended to operate, if no more formal instru- 
ment were drawn up. An allegation propounding 
such a paper, with alterations made from time to 
time, adapting it to deceased’s circumstances A 
pleading facts inferring adherence, admitted to 
proof ; but on the parol evidence, the paper pro- 
pounded against. — Mitchell v. Mitchell (1828 
2 Hagg. Ece. 74 ; 102 E. R. 790. 

Annotation : — Refd. G oilman r. G oilman, 11920] V. 201. 

595. — Sketch of my will.] — An entry 

in an account book, containing a full disposition 
of the property, appointment of exor., dated eight 
months before testatrix’s death, which was 
sudden, subscribed, A carefully preserved, pro- 
nounced for, though containing these words, “ I 
intend this as a sketch of my will which l intend 
making on my return home.” — H ATT ATT v 
II ATT att (1832), 4 Hag. Ecc. 211 ; 102 E. It. 1424. 

Annotations : — Consd. Whyte r. Pollok (1882), 7 App. Can. 

100. Refd. (iodniiin r. Godman, 11920] P. 201. 

596. — “ Head of Instructions ” — “ My 

last will & testament.”] — (1) Probate decreed of 
a paper, commencing Head of instructions,” & 
indorsed ” memorandum,” but- concluding “ this 
is my last will & testament,” A signed by deceased. 

(2) If a paper is only what at its commencement 
if purports to be, namely, mere heads of instruc- 
tion to the solr. to add a codicil, there* would 


hardly lie sufficient, evidence to enable t he ct. to 
pronounce for its validity ; but if, on the other 
hand . . . something more is to be attributed to 
this paper than to a document intended to be 
mere heads of instruction, then the evidence given 
in support of it will be only in affirmance of that 
which is the legal character of the paper itself 
(Sir H. Jenner). — Torre v. Castle (183(5), 1 
(Tirt. 303 ; 105 E. R. 103 ; affd. sub now. (’ASTLK 
v. Torre (1837), 2 Moo. 1\ (’. (’. 133. 

Annotations As to (1) Consd. Whyte i*. Pollok ( 1 882), 7 
App. (‘as. 4 00. Refd. Herbert, r. Herbert (1855), Rea. & 
S\v. 10; God man v. Godnmn, 11920] P. 2C>1. 


597. Unexecuted Instructions.] — The words 

of the Wills Act “ No will shall he valid ” 
unless executed in a certain mannci- obviously 
exclude the probate of unexecuted instructions 
altogether A have rendered it no longer possible 
to the Ft. of Probat e to treat- them as paid- of a will. 
It is conceded ground . . . that (his ct. cannot 
any longer admit- to probate any paper, what- 
ever its form, which is not executed according 
to the Statute (Sir J. P. Wilde). — Guardhouse v. 
.Blackburn (18(5(5), E. R. 1 P. A D. 109; 35 
Li. J. P. A M. 11(5 ; 14 L. T. (59 ; 12 Jur. N. S. 278 ; 
11 W. R, 4(53. 


Annotations : — Refd. Harter r. Ilartor (1 S73), L. It. 3 P. Sc D. 
II ; In the Estate of Mangrove, Din in v. Muvhevv, [1927 J 
1*. 2(14 . Mentd. RetTell r. Re troll (I860), L. It. 1 P. A D. 
139; Fulton r. Andrew (1875), L R. 7 II. L. 448; In 
the (loads of Boehm. [1891] P. 217 ; Collins v. Klsbone, 
[1893] P. 1 ; Garnctt-Botfield r. Gamott-Botfleld, [1901 J 
P. 335 ; Gregson r. Taylor, [1917] P. 250. 

598. .] — Testator in 1915 executed a 

will A codicil prepared by his solr. in the ordinary 


PART V. SECT. 1, SUB-SECT. 4. 

— D. 

589 i. Whether testamentarg — T nsfrur- 
tions executed as will.] — White r. 
Will TK, 28 N. Z. L. R. 1 29. — N.Z. 


597 i. — — 1 7 nr Tended in struct ions.] 
— Staintox c. Stunton (1828), 0 Sh. 
tnt. of Sens.) 303 ; 3 Fue. Coll. 394.— 

SCOT. 

t. Holograph ex facie valid 

witt inclosed under covering fetter to law 


agent.]— Wilson v. IIovrll, [1924] 
8. C. I, 2— SCOT. 

a. 1 — Young’s Trus- 

tees v. IIenderho.v, Musselburgh & 
In verertc District Nursing Ahsocn., 
[1925] 8. CL 749.— SCOT. 
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manner in England. Shortly afterwards he joined 
tlio Army & went abroad, where he was wounded 
& taken prisoner by the Germans. In July, 1917, 
while in captivity, he wrote a letter to his wife 
frm r?®* with family matters of business <fc saying : 

Tell M. (his solr.) this affects my will, which 1 
want added to it at once. ’ ’ Then followed directions 
as to the disposition of liis real personal estate. 
He died, while still a prisoner, in Oct. 1917, before 
any alterations had been made in his will. Probate 
was granted by the registrar in common form of the 
will & codicil of 1915, with the letter as a second 
codicil. In an action by the cxors. of the will & 
first codicil, to revoke the probate of the second 
codicil <fc establish the will <fc first codicil only : — 
Held : testator having died before the Wills 
(Soldiers & Sailors) Act, 1918 (c. 58), came into 
operation, the letter could only operate on the 
personal estate, <fc inasmuch as it dealt with real 
as well as personal estate, the gifts of the personal 
estate not being independent of those of the 
realty, the letter was improperly admitted to pro- 
bate. — G odman V. Go OMAN, [J 920] I\ 201 ; 89 

L. .T . P. 192 ; 122 L. T. 271 ; nub worn. Jte Godman, 
Godman v. Godman, 20 T. L. TL 424 ; (\4 Sol. Jo. 
124, C. A. 

A nnoUitions Refd. Selwood r. Selwood (1020), 125 L. T. 
20> ; tn the Kstalc of Beech, Beech r. Public Trustee, |11)2!5 J 
J *. 4 6. 

Sec Wills Act, 1827 (c. 20). 

599. Clause accidentally omitted in execu- 

tion.] — Blackwood v. Damer (1810), 2 Add. 
229, n. ; 2 Phillim. 4 58, n. ; ]61 E. K. 1284. 

Annotations Consd. Bayldon r. Rn\ Irion (1K2(5), :5 Add. 
2:52; Guardhouse v. Blackburn (I860). L. JL 1 P. & 1). 
100. Refd. Cnstell r. Tagg (1836), 1 Cmt. 298 ; Thome 
v. Rooke (1811), 2 ( 'ui’t. 700. 

600. .] — Nathan r. Morse (1821), 2 

Phillim. 529 ; 101 E. R. 1 105. 

A n notation : - Distd. Migneunlt r. Main (1872), L. TL 4 C. 1\ 

J 2.!. 

601. - Memorandum of Intention to give 

instructions.] -Coventry r. Williams, No. 522, 

602. Evidence to show character of instrument — 
Instructions executed as will.] — Mitchell v. 
Mitchell, No. 591, ante . 

603. — -.] --—Torre r. Castle. No. 590. 


H. Letters. 

604. Whether testamentary.] — A let .ter held to 
be testamentary. — R etjnuton r. Borland (1755), 
2 Lee, 100 ; 1 01 E. R. 280. 

605. * .] — An extract from a letter pro- 

poimd(»d as a codicil, rejected. 

That- the instrument is in the form of a letter is 
not. a conclusive objection against it. Various 
instruments not. exactly in the form of a will ; 
letters, deeds of gift , marriage settlements have 
been held to be testamentary, if the ct. lias been 
satisfied as to the intention of the testator (Sir 
John Nichole). — Passmore v. Passmore (1811), 
1 Phillim. 210 ; 101 E. K. 905. 

Annotation* Consd. In the (toads of Miller Mauri y ( 1 800), 
HO L. J. J\ M. & A. 85. Refd. Thomcroft r. 


(1802), 2 Svv. & Tr. 479 ; In the Goods of Barnes, Ilodson 
v. Barnes, Barnes Intervening’ (1926), 96 L. J. P. 26. 

606. .]— A letter established as a codicil 

to a will of a date subsequent to the letter. — 
Denny v. Barton & Bashlejgh (1818), 2 Phillim. 
575 ; 161 E. B. 1236. 

Annotations : — Refd. Gladstone v. Tempest (1840), 2 Curt. 
050. Mentd. Dempsey v. Lawson & Lawson (1 877), 2 
J\ I). 98. 

607. .] — Testator gave the residue of his 

personal estate to trustees for his wife for life, 
& after her death to his nephew K, “ for his own 
use <te benefit absolutely.” After his death a 
letter was found addressed by him to K., which 
letter was expressed to be intended as an explana- 
tion of his will. lie then repeated his “ wish that 
the property should he ” R.’s & hoped that he 
would be ” kindly, considerate & liberal ” to his 
relations, using the additional words “ keeping 
the principal together & using the income arising 
therefrom.” Be wished that in a certain event R. 
should bequeat h to II. ’s or G/s son all or the greater 
part of the property, the interest of which he 
bequeathed to his wife, & after her to R., adding 
that lie wished it finally to benefit such nephew 
as R. might select as his successor. This letter 
was admitted to probate. The widow survived 
R., he, by his will, gave the property to certain 
persons, present petitioners ; on the death of the 
widow the surviving exor. paid the fund into ct. 
under Trustee Relief Act. A petition was pre- 
sented by R.’s legatees, praying payment to them, 

6 the prayer was opposed by the next of kin of 
testator, who contended that there was an 
intestacy: — Held: the letter, though un- 
doubtedly a distinct testamentary instrument, was 
uncertain did not revoke or cut down the express 
gift which the will contained. The terms of the 
letter were not such as this ct. could enforce. — 
He Pjnckard's Trust (1858), 27 L. J. Oh. 422 ; 

21 L. T. O. S. 67 ; 4 Jur. N. S. 1041, 1,. JJ. 

608. .] — B. on his deathbed dictated a writ- 

ing in the form of a letter, but attested by two 
witnesses, requesting (\, the devisee for life of 
certain estates under B.’s will, to consent to charge 
t hem with £10,000, to he raised as soon as possible 
after B.’s death, adding that he knew the request 
was not legal. The ct. decreed probate of the 
paper on motion, in order that the question of con- 
struction might- be brought before a ct. of equity. — 

In the Goods of Mundy (1800), 2 Sw. & Tr. 119 ; 

20 la J. P. M. A. 85 ; 2 L. T. 280 ; 25 J. P. 151 ; 

7 Jur. N. S. 52 ; 9 \V. R. 171 ; 104 E. R. 938. 

Annotation : Distd. Thomcroft & C’larke r. Lash mar (1862), 

2 Sw. Tr. 179. 

609. Extract from letter.] — Passmore r. 

Passmore, No. 005, ante. 

610. .] — Part of a letter, duly signed 

attested, admitted to probate as the will of 

deceased ; the person to whom the letter was 

addressed held to be legatee & exor. according to 

the tenor, though he was not named therein. — 

In the Goods of Wedge (18P2), 2 Notes of Gases, 14. 

Annotation : — Folld. In the Goods of Taylor (1845), 1 Notes of 
Cases, 290. 


PART V. SECT. 1, SUB-SECT. 4.— E. 

604 i. Whether testa mentor if.] — An 
informal letter was admitted to pro- 
hate an a will where the ct. was able 
lo find, from all the rircu instances, 
that the document was written in con- 
templation of death & was intended t o 
take effect upon that event, & was, in 
fact, the last, will of deceased. — lie 
Mitchell Estate (Man.), [1921] 1 
D. L. It. 1039 ; [1924] 1 W. W. JL 481. 
-CAN. 

604 ii. .1— 1 Towers r. Hogan, 23 

L. It, Ir. 53.— IR. 


604 ill. — A letter written hv 

deceased to his debtor purporting to 
forgive the debt, which letter is placed 
with an T.O.IJ. for the debt in an 
envelope marked “ To he opened im- 
mediately after my death,” can ouly 
operate as a testamentary instrument, 
& is inoperative if not executed as a 
will, notwithstanding that it was 
shortly before death handed by 
deceased to the debtor, but without 
any indication t hat ho was not to regard 
the direction on the envelope. — Baker 
v, Simks, 21 N. Z. L. TL 181,-N.Z. 


604 iv. . ] — Trotter v. Trotter 

(1812), 5 Dunk (Ct. of Sors.) 22 1 ; 15 
Sc. Jur. 67.— SCOT. 

604 v. 1 . — Held : a letter which 

was addressed t o a luw agent, who was 
one of the trustees nominated by the 
writer of the letter, was a testamentary 
writing. — Scott v. Sorales (1864), 2 
Maeph. (Ct. of Sess.) 613 ; 36 Sc. ,Tur. 
298.— SCOT. 

604 vi. .] — Ritchie v. Whirr. 

etc?. (1880). 8 TL (Ct. of Sess.) 101 ; 18 
Se. L. 11. 81. - SCOT. 
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Sect. 1. — Form : Sub-sect. 4, F. &G. ; sub-sect. 5, A. 

& B , (a).] 

F. Memoranda. 

611. Whether testamentary — “ Memorandum of 
my Intended will ” — Signed & Intended to operate.] 

•—A paper, commencing “ Memorandum of my 
intended will,” but dispositive in terms, signed, & 
intended to operate if no more formal will was 
made, is, unless revoked, entitled to probate. 

Neither instructions, nor a will drawn up there- 
from, which, though in deceased’s possession for 
several months, was not executed nor shown to be 
finally determined on, will, either as entitled to 
probate or as letting in an intestacy, revoke such 
a paper. — Barwick v. Mullings (1829), 2 Hagg. 
Ecc. 225 ; 162 E. R. 842. 

A ^notations Apld. Whyte v. Tollok (1SS2L 7 App. Cas. 

400. Refd. G oilman r. hodman, [1920] P. 20 1. 

612. Notes attested by witnesses — Declaring 

trust of property — “ After my decease.”] — A para- 
graph in a paper in the following words, ” the 
above named bonds were restored by A., & are 
placed in the hands of B. in trust for the use of C. 
after my decease ” : — Held : to be testamentary, 
notwithstanding a delivery of the bonds had taken 
place, <fe in the donor’s last illness. — Tapley v. 
Kent (1840), 1 Rob. Eccl. 400 ; 4 Notes of Cases, 
292 ; 9 Jur. 1041 ; 163 E. R. 1080. 

613. When written below signature to will.] 

— A. executed his will in Feb., <fc a codicil on the 
same paper in Dec. ; below the signature to the 
will, & before the commencement of the codicil, 
appeared a memorandum, which, from the 
evidence of the solr. who prepared the will, had 
been written on the paper before the execution of 
the will : — Held : the memorandum, being no 
part of the will as originally executed, was not 
entitled to probate by reason of the duly executed 
codicil of subsequent date, such codicil referring 
merely to the will. — hi the Goods of Willmott 
(1858), 1 Sw. A Tr. 36 ; 30 I,. T. O. 8. 370 ; 6 
W. R. 409 ; 164 E. R. 617. 

614. “ I should like If possible . . .”] — 

A paper written in 1832, containing the words ” I 
should like if possible, that their individual shares 
should be settled on each of them in case of their 
marriage”: — Held: not to be testamentary, & 
probate of it was refused. — In the Goods of Harper 
(1861), 25 .T. 1\ 217. 

615. Document duly executed — Offer of 

situation “ to continue after my death.”] — Where 
a paper duly executed as a will is not clearly on the 
face of it testamentary, the burden of proof lies 
on the party propounding it ; A the ct. must 
judge from its form, nature, contents & appearance 
whether it is testamentary. 

The following document was duly executed in 
compliance with the Wills Act: ‘‘To (i. L., I 
hereby offer you the situation of collector & over- 
seer of my property at a salary of £3 3s. per week, 
with house rent to the amount of £25 a year, & all 
rates & taxes. I hereby further w ish that the said 
D. L. shall continue in the aforesaid office, & with 
the same salary as aforesaid after my decease, & 
same allowances ” - Held : it was not tosta- 
mentary.— IHorngrgit & Clarke v. Lashmar 
(1862), 2 Sw. & Tr. 479 ; 31 L. ,T. P. M. A A. 150 ; 


6 L. T. 470 ; 20 J. P. 567 ; 8 Jur. N. S. 595 ; 10 
W. R. 783 ; 164 E. R. 1083. 

616. “ I wish my sister to have . . •”} 

— A duly executed paper in these terms 44 I wish 
my sister to have my bankbook for her own use,” 
was held to be testamentary, the ct. being satisfied 
on the evidence that deceased, at the time of its 
execution, intended it to take effect after her 
death, & not as a present deed of gift.— -Cock v . 
Cooke (1860), L. R, 1 P. & D. 241 ; 36 L. J. P. & 
M. 5 ; 15 L. T. 296 ; 15 W. R. 89. 

Annotation : — Apld. Re Coles (1871), L. It. 2 r. & D. 362. 

617. “ I have given all that I have.”] 


— The deceased executed in the presence of two 
witnesses a paper, wliich commenced, 44 1 have 
given all that 1 have ” to A. & her two sons. It 
contained directions in what way deceased desired 
his property to bo distributed ; but without any 
direct reference to his death. There was evidence 
that he executed it as his will : — Held : it was 
testamentary, & might be admitted to probate. — 
In the Goods of Coles (1871 ), L. R. 2 P. & D. 302 ; 
41 L. J. P. & M. 21 ; 25 L. T. 852 ; 30 J. P. 120 ; 
20 W. R. 214. 

Annotation Reid. Foundling Hospital v. Crane (1911), 

103 L. T. 187. 

618. “ Notes of Intended settlement.”] 

— Whyte v. Pollok, No. 525, ante. 

619 . When expressed to be testa- 

mentary.] — Pltf., who was the wife of deft., 
claimed £12,000 on an account stated, & there 
was produced at the trial a typewritten document, 
in which after referring to certain properties & 
shares, the husband said 44 The above properties 
& shares have been acquired by me with money 
advanced from Mrs. W.’s estate, which money has 
not been paid. These figures can be proved by a 
reference to Mr. P., Philadelphia, & his books. I 
therefore acknowledge the debt of £12,000 to my 
wife, M. P. W. After the properties have been 
realised & she has received this sum in cash, any 
balance should be divided equally amongst my 
four children, to the extent of £2,000 each, & if 
there is still any balance left, that I leave to my 
wife. In the event of there being any questions 
as to the amount owed to my wife, & should any 
dispute arise ... in any case she is to receive 
from the estate £12,000, & the balance to be 
divided as stated above.” The following was 
added in deft.’s handwriting: “ Note. This docu- 
ment in the event of my death to be construed as 
my will, I having made no other. I appoint my 
wife as sole exor.” Then followed the signatures 
of deft. A two witnesses. The husband denied 
that the money was due, his case being that he 
pretended that he owed his wife £12,000 so that, 
in the event of his death, she could get it without 
having to pay death duties. Alternatively, he 
said that the writing was executed by him, if at 
all, as his will, & not otherwise. Pltf. was not 
called & no evidence was given as to how she had 
obtained possession of the document : — Held : 
as the document was only to take effect on deft.’s 
death, & as pltf. had not shown any absolute 
acknowledgment of the debt by deft., the action 
failed. — Warwick v. Warwick (1918), 34 T. L. R. 
475, C. A. 

620. Unsigned memoranda .] — Re Sharp, 

Sharp v. Sharp (1887), 3 T. L. R. 800. 


PART V. SECT. 1, SUB-SECT. 4.~ F. 

620 i. Whether testamentary — Un- 
signed memitranda .) — Testator by his 
settlement directed payment & fulfil- 
ment of all legacies & bequests left & 
bequeathed by *' any writing under my 
hand, however informally executed or 
defective, showing: my wishes & in- 


tendons. lie left an unsigned A r 
undated holograph memorandum ap- 
portioning certain articles of furniture 
among certain persons. The memo- 
randum ho had handed to his law 
agents to be put up with Ids settle- 
ment: Held: the memorandum was 
not an operative testamentary writing. 


— Hamilton’s Trustees v. Hamilton 
(1901), 4 F. (Ct. of Bess.) 266 ; 39 

Sc. L. It. 139.— SCOT. 

b. Instructions to agent to alter 

n-ill.} — A memorandum was found 
in the repositories of n testatrix in 
these terms : “ To let T.” (her agent) 
“ know that I wish the bequest & the 
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G. Order on Banker. 


621* Whether testamentary — Direction to pay 
bill of exchange — “ At twelve days* sight ” — Due 
execution.]- — An allegation, propounding a paper 
as a codicil, being in the form of an order on a 
banker to pay “ at twelve days’ sight ” a sum of 
money to a certain person, duly executed, but 
containing no reference to the will, held to be 
admissible to proof. — Jones v. Nicola y (1850), 2 
Ilob. Eccl. 288 ; 7 Notes of Cases, 564 ; 15 L. T. 
O. S. 828 ; 14 Jur. 675 ; 163 E. li. 1320. 

Annotations: — Folld. In the Goods of Marsdcn (1800), 1 

Sw. & Tr. 542. Held. Patch v. Shore (1862), 11 W. 11. 

142 ; In the Goods of English (1864), 3 Sw. & Tr. 580. 

622. Order on savings bank.] — B. having 

been informed that he could not recover from the 
illness he then laboured under, expressed a wish 
that his wife should be in a position to receive, at 
his death, certain sums of money in two savings 
banks, & signed, in the presence of witnesses, two 
orders on a savings bank, to pay to his wife, at any 
time she might apply for the same, any money 
deposited. B. died on the following day. The 
ct. granted administration, with the two orders as 
together containing the will of B. annexed, to his 
widow. — In the Goods o/Marsden (1860), 1 Sw. <te 
Tr. 542 ; 2 L. T. 87 ; 6 Jur. N. S. 405 ; 164 E. R. 
851. 


Annotation : 
Tr. 586. 


Refd. In the Goods of English (1864), 3 Sw. & 


623. Direction to pay promissory note — 

Attested by one witness.] — The payee of three 
promissory notes executed the following indorse- 
ment, preceded by the delivery of them to the 
indorsee : “I bequoath — pay the within contents 
to S. or his order at my death.” There was a 
single witness to the payee’s signature. In the 
act of delivery of the notes the payee expressed 
an intention to be ‘ ‘ master of them as long as 
lie lived ” : — Held : the transaction constituted a 
testamentary gift, & was as such, void, there being 
only one witness. — He Patterson’s Estate, 
Mitchell v . Smith (1864), 4 i)e G. J. & Sin. 422 ; 
4 New Rep. 310 ; 33 L. J. Oh. 596 ; 10 L. T. 801 ; 
12 W. R. 911; 40 E. R. 982, L. JJ. 


Sub-sect. 5. — Incorporation op Documents. 

A. In General . 

624. Effect of incorporation — Document incor- 
porated becomes testamentary.] — A.-G. v. Jones 
& Bartlett, No. 11, ante . 

625. .] — A voluntary settlement pur- 

ported to comprise certain mtge. debts & bank 
shares, but the mtges. <& shares were not trans- 
ferred to the trustees, A some of the mtge. debts 
were roceived by the settlor. By her will the 
settlor confirmed her settlement, but the settle- 
ment was not admitted to probate : — Held : the 
settlement being incorporated with the will, must 
be read as a testamentary instrument, & the 
doctrines of lapse & ademption would apply. — 
Bizzey v. Flight (1876), 3 Oh. D. 269 ; 45 L. J. Oh. 
852 ; 24 W. R. 957. 

Annotation .—Mentd. lie Patrick, Bills r. Tatham, [18911 

1 Ch. 82. 


B. Reference to Document in Will. 

(a) In General. 

See Executors, Vol. XXIII., p. 138, Nos. 
1373-1370. 

626. Whether document incorporated in will.] — 

Molineux’s Case (1607), Noy. 117 ; 74 E. R. 
1082 ; sub nom. Molineux v. Molineux, Cro. Jac. 
144. 

Annotations: — Refd. Lodge v. Jennings (1727), Glib. Ch. 
255. Mentd. Bowman v. Mllbanke (1664), 1 Sid. 191 ; 
Grange v. Tiving (1665), O. Biidg. 107 ; Pry’s Case (1672), 
1 Vent. 199 ; Williams v. Fry (1672), 3 Keb. 19 ; Thomas 
v. Sorrell (1673), 3 Kob. 233 ; Winsford v. Smith (1691), 
1 Show. 350 ; U. v. Hoare (1817), 6 M. & S. 266. 

627. -.] — In the Goods of Sotheron (1841), 
2 Curt. 831 ; 1 Notes of Cases, 73 ; 163 E. R. 600. 

Annotations : — Refd. In the Goods of Pembroke (1856), Pea. 
& Sw. 182 ; Allen v. Maddock (1858), 11 Moo. P. C. C. 427. 

628. .] — Sheldon v. Sheldon (1844), 1 
Rob. Eccl. 81 ; 3 Notes of Cases, 250 ; 8 Jur. 877 ; 
163 E. R. 972. 

Annotations : — Consd. In the Goods of Darby (1846), 4 Notes 
of Cases, 427 ; In the Goods of Jones (1920), 123 L. T. 202 ; 
In the Estate o/Todd, [1926] P. 173. Refd. In the Goods of 
Battersbee (1852), 2 Rob. Eccl. 439 ; In the Goods of 
Lansdowne (1863), 3 Sw. & Tr. 194 ; In the Goods of 
Leigh (1873), 28 L. T. 914 ; Bizzey v. Flight (1876), 3 
Ch. D. 269. 

529. Necessity for reference.] — Testator 

contracts for the purchase of a house, & after- 
wards by a codicil to his will gives to A., his exor., 
“ the house which he had given a memorandum of 
agreement to purchase, & which was to be paid for 
out of timber which he had ordered to be cut 
down.” This amounts to a direction that the 
purchase-money for the house shall be so provided 
for ; & evidence was admitted to show what was 
the order given by testator with reference to the 
cutting of timber. 

Where the subject of a devise is described by 
reference to some extrinsic fact, extrinsic evidence 
must bo admitted to ascertain the fact, & so 
ascertain the subject of the devise. Different 
from the cases of reference to a paper which is 
to form part of the will, where the will itself must 
specify the paper to bo incorporated with it. — 
Sanford v. Raikes (1816), 1 Mer. 640 ; 35 E. R. 
808. 

Annotations: — Refd. Rickards v. Pickards (1843), 2 Y. & 
C. Ch. Cas. 419 ; Horwood v. Griffith (1853), 4 D© G. M. 6c 
G. 700. Mentd. Skinner v. McDouall (1848), 2 Do G. & 
Sm. 265 ; Gordon v. Gordon (1871), L. R. 5 H. L. 254 ; 
Houston v. Burns, [19181 A. C. 337 ; Tic Battio-Wrightson, 
Cecil v. Battie-Wrightson, [1920] 2 Ch. 330. 

630. -.] — In the Goods of Hakewell 
(1856), Dea. & Sw. 14 ; 26 L. T. O. S. 207 ; 2 
Jur. N. S. 168 ; 4 W. R. 304 ; 104 E. R. 487. 

631. .] — H. made a testamentary 

disposition on the first page of a sheet of note 
paper, which was signed by himsejf, & attested by 
one witness only. He shortly afterwards duly 
executed a testamentary disposition, but which 
contained no reference to the former disposition, 
on the third side of the same sheet. At the time 
of the execution he did not mention to the attest- 
ing witnesses the writing on the first page, & one 
of them believed that he asked them to attest his 
will : — Held : the disposition on the lirst page was 
not incorporated in the document executed on the 
third page, & was therefore inoperative. — In the 


name of C. to be ©rased from n 
settlement, & I do hereby desire it i 
bo done. (Signed) M.” : — Held : 
was not a testamentary wrltlng.- 
C UN NINO II AM V. MURRAY’S TRUSTS:! 
(1871), 9 Macph. (Ct. of Sess.) 713 
43 Se. Jur. 3 62. — SCOT. 

o. .] — Tait’s Trustees 

Chiene, [1911] S. C. 743 ; 48 Sc. L. 1 
609 ; 119111 1 S. L. T, 360.— SCOT. 


PART V. SECT. 1, SUB-SECT. 4.— G. 

d. Whether testamentary — Request on 
issue of deposit receipt — “ To fix the 
money so that his son wovld yet it rrhen 
he was dove in th it .”] — Hill r. IIill 
(1904), 5 O. W. R. 2 ; 25 C. L. T. 41 ; 
8 O. L. R. 710— CAN. 

PART V. SECT. 1, SUB-SECT. 5.— A. 

624 i. Effect of incorporation — Docu - 


merit incorporated becomes testamentary.] 
— It is the duty of the ct. of construc- 
tion to decide whether a document 
merely omitted from probate is in- 
corporated or not, &, if incorporated. 
It is of equal efficacy with the rest of 
the will both as to real & personal 
estate. — W atson r. Arundel, 10 
L. R. Eq. 299 ; 11 I. R. Eq. 53. 

— IR. 
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Sect. 1 . — Form : Sub-sect . 5, B. (a) (b) i.] 

of Drummond (1860), 2 Sw. A Tr. 8 2 

L. T. 291 ; 8 W. R. 476 ; 164 E. R. 893. 

Annotations : — Folld, In the Goods of Tovey (1878), 47 
L. J. P. (58. Mentd. Jn the Goods of Bottlo (1874), L. R. 3 
P. & 1). 177. 

632. ,] — Testatrix made a testa- 

mentary disposition on the first three pages of a 
sheet of letter paper, which was signed by herself, 
but unattested. She some time afterwards duly 
executed a testamentary disposition, but which 
contained no reference to the former disposition, 
on the fourth page of the same sheet. At the time 
of the execution testatrix told the witnesses that 
it was her will ; but the paper was so folded that 
they could not see the writing above her signature, 
& they did not know that there w r as any writing 
on the other pages : — Held : the disposition on 
the first three pages of the sheet was not incor- 
porated in the document executed on the fourth 
page, A w r as therefore inoperative. — In the Goods 
of Tovey (1878), 47 D. .T. 1\ 63 ; 39 L. T. 235 ; 42 
.1. p. 760; sub nom. Tovey v. Rankinson, 27 
W. R. 140. 

633. Reference to part of former will — 

Former will revoked.] — Part of a. former will, 
revoked, referred to in a later will, 'which excepts 
such part of the former will, containing a list of 
legacies, from the revocatory clause : — Held : 
to be a subsisting portion of the will, although the 
signatures of the first will torn off after execution 
of the later will. — B irkhead v. Bowdoin (1842), 2 
Notes of Cases, 66. 

634. Reference to schedule of books.] — 

A schedule of hooks, referred to in a will, admitted 
to the probate as incoiporated with A' forming 
part of the will . — Jn the Goods of Bacon (1845), 3 
Notes of Cases, 644. 

635. Reference to limitations in will of 

another — Will of great length— Probate with 
extracts.] — To the Goods of Limerick (Dowager 
Countess) (1850), 2 Rob. Eccl. 313 ; 16 L. T. O. S. 

0 ; 14 .lur. 816 ; 163 E. R. 1320. 

636. Reference to trusts of deed or settle- 

ment.] — Where the dispositions in a will were 
directed to be in conformity with the trusts in a 
deed, the ct. required the deed to he included in 
the probate, notwithstanding the trustees in the 
deed were exors. of the will. — In the (roods of 
Pewtner (1846), 1 Notes of Cases, 479. 

637. .] — Where a will contained be- 

quests identical with the trusts of a marriage sett le- 
ment the ct. did not require the whole of the 
marriage settlement to be set out in the probate, 
but only such extracts as were necessary to 
explain the bequests. — Jn the Goods of GARRETT 
(1869), 21 L. T. *360 ; ‘13 J. P. 792. 

638. — — Settlement of great length.] — 

L. by his will bequeathed certain leaseholds to 
trustees upon the same trusts as declared in a 
certain indenture of settlement. With a slight 
exception, the whole of these leaseholds were 
included in the settlement, which was of great 
length. The ct. granted probate without requiring 
the settlement to be embodied in it, upon an 
affidavit being filed describing A giving the date 
of the settlement.- — In the Goods of Lansdowne 
(Marquis) (1803), 3 Sw. A TV. 194 ; 32 L. .1. P. M. 

A A. 121 ; 9 L. T. 22 ; 11 W. R. 749. 

Annotations : — Kefd. Jn the Good# of Leigh (18755). 28 L. T. 
911 ; Quihamptou c. Going (1876), 21 W. 11. 917. 

639. Trustees declining to give up 

settlement.] — Where testator disposed of property 
according to the trusts of a settlement, A the 
trustees under such settlement declined to give it 
up, the ct. granted probate of the will without the 


settlement . — In the Goods of Dundas (1803), 1 
New Rep. 509 ; 32 L. J. P. M. A A. 105 ; 27 J. P. 
648 ; 0 ,Tur. N. S. 360 ; 12 W. R. 18. 

Annotation Bold. In the. Goods of Leigh (1873), 28 L. T. 

914. 

640. Confirmation of provisions of settle- 

ment.] — Testator left a wall containing the follow- 
ing clause : “I confirm the provision made for 
rny wife by her marriage settlements, A of the 
settlement made on the marriage of my son.” 

The ct. allowed probate of the wall to go, without 
requiring the settlements to be incorporated, but 
directed a copy of the settlements to bo deposited 
in the registry. — In the Goods of Leigh (1873), 28 
L. T. 914 ; 37 J. P. 647. 

641 . Reference to catalogue.] — Testator 

made a bequest to a college of his books as 
enumerated in his library catalogue, a voluminous 
document, a copy of which would entail consider- 
able expense. Probate w 7 as granted of the will 
without requiring the catalogue to be brought 
into the Probate Registry under rules 12, 13 of 
the Rules of 1862, the college undertaking to hold 
the catalogue for the registry, A a note to that* 
effect being made upon the probate. — In the Goods 
of Balme, [1897 1 P. 261 ; 66 L. J. P. 161 ; 77 
L. T. 219 ; 13 T. L. R. 365. 

642. Probate of will without documents — Refusal 
of party holding documents to deliver up.] — All 
papers entitled to probate ought to receive 
probate ; but the ct. will permit a departure from 
that general rule in the case of deeds referred to 
in a will, A will grant probate of the will alone, 
when the trustees refuse to bring in the deeds. — 
In the Goods of Batterhbee (1852), 2 Rob. Eccl. 
439; 163 E. R. 1372. 

Annotation : — Reid. Jn the Goods of Leigh (187.3), 28 L. T. 

914. 

643. Admissibility of evidence of intention of 
testator.] — Gould r . Lakes, No. 730, post . 

644. ,] — In the Goods of IIUTUHLSON (1902), 

18 T. L. R. 700. 


deucy of Ueference . 
i. Jn General. 


645. Reference must be sufficient to identify 
paper referred to.] — Legacies out of real estate, 
given by an unat tested paper, cannot stand, unless 
that paper is clearly referred to by a will duly 
executed ; so as to be incorporated with it, in this 
instance there being no such chair reference upon 
the contents of the instrument, the legacies failed, 
the circumstance, that a paper was found inclosed 
in the same cover with the will, indorsed as his 
will, not being sufficient. — S mart t\ Pkujean 
(1801), 0 Yes. 500 ; 31 E. R. 1195, L. (\ 


Annotations Consd. Ferrari* ic < inker r. Hertford (1813), 
3 Curt. 408 ; Croker r. Hertford (1811), 4 Moo. P. C. C. 
339; Allen v. Mad dock (1858), 11 Moo. P. ( '. U. 127. 
Apld. Dickinson v. Stidolph (18(51), li C. B. N. S. 34 j ; 
University College of North Wales 0 . Taylor, 11908] 1*. 
140. Retd. Wilkinson v. Adam (1813), 1 Ves. A B. 4 22 ; 
In the Goods of Durham (1812), 3 Curt. 57 ; Morriee r. 
Morrice (1843), 2 Notes of Cases, 199 ; North Staffordshire 
lty. v. Peek (I860), E. B. A E. 986 ; Van Stnvuben/.eo 
v. Monek (1862), 3 Sw. tfc Tr. 0; In the Goods of 
Sunderland (1806), L. U. 1 P. & P. 198, Mentd. lie 
Delany, Conoley e. Quick, [19021 2 Cl). (54 2 ; Bourne c. 
Keane, (1919] A. C. 815. 

646. — -- .] — Orford’s (Lord) Gash (prior to 
1838), cited in 1 1 Jut*, at p. 851. 

Annotation : — Apld. Payne Meredith r. Tmppes (1817), 
11 ,Iur. 854. 


647. -.] — Two papers, A. A B. joined 

together, were propounded in common form, as 
the last will A testament of James Wood, deceased 
in the cause. The first, A., was headed, “ Instruc- 
tions for the will of me, James Wood, of 
Gloucester.” By it four exors. were named A 
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appointed, to whom was bequeathed all the 
testator’s personal estate, in joint tenancy. It 
bore date Dec. 2, 1834, & was signed by testator. 
The second, 13., was declared to be deceased’s 
will for disposing his estates as directed by his 
instructions. It declared his wish that his exors. 
should have all his property, & devised to them all 
his estates, real 6c personal, as tenants in common, 
but did not name them. It was dated Dec. 3, 
1834, signed by testator, 6c attested by three 
witnesses. Both papers were prepared by, 6c were 
wholly in the handwriting of, deceased’s attorney, 
who was one of tho exors. named in paper A. A 
caveat having been entered, 6c further proofs 
required than were given upon the common 
Condidit, it appeared that the paper A., im- 
mediately after its execution, was taken possession 
by, 6c remained in the custody of, testator’s 
attorney, until a short time previous to his decease, 
when it was brought to his house, 6c without his 
knowledge or authority fastened to the paper B., 
inclosed 6c sealed up in an envelope, 6c deposited 
in a bureau, where it was found the day following 
his decease. The Prerogative Ct. refused to grant 
probate to paper A., on the ground that it was 
superseded by paper B., which the ct. rejected as 
inoperative 6c ineffectual ' — Held : upon a review 
of the evidence, if; appeared that paper B. referred 
to 6c incorporated some other paper, which, under 
the circumstances proved, could only be paper A., 
& the two together were intended as, 6c formed, 
the last will of deceased. — Ditchings v. Wood, 
Wood v. Hitching* (1841), 2 Moo. P. (\ C. 355 ; 
12 JO. B. 1041 ; sub nom . Wood v. (Ioodrake, 1 
Notes of Cases 144, P. C. 


A n notations \ : ~ Refd. Alien v. Maddock (1 HAH), l| Moo. 
1 C. 4J7 ; Stmubenzee e. Monet (1862), * Jur. N. S. 

University f 'olleijo of North Wales N: University 
of \\ hIoh V. Taylor (1007), 96 L. T. 587. 

648. .J — Probate granted of two instru- 

ments, as together containing the will of deceased, 
the latter paper being duly executed, 6c referring 
to the former, not in the possession of deceased at 
the time, so particularly, that there, could be no 
mistake as to its identity. In the Hoods of 
Durham (Counties) (IS 12), 3 (Tirt. 57 ; 1 Notes 
of Cases, 305 ; (5 Jur. 170 ; 103 E. It. 051. 

— Apld. In the (lands of Dinkins (1812), 3 Curt. 
«!• Oii'k head r. Bowdoin (J842), 2 Not oh of (’uses. 

5 J n J ke 1 °l UsJv0 (|S,2 t « -lur. 223. Refd. In 
the Goods of Y\ illosford (1H42), 3 Curt. 77; JIoitot c. 

vt ^ " Notes of Cases, it)*.) ; Sheldon i\ Sheldon 
(1M4), 3 Notes of Cases, 250. 

649 . .j — Probate granted of an unexecuted 

paper as part of the will of testator, there being 
sufficient reference to the paper in the. will to 
identify it as the paper referred to. — In ihr Hoods 
of Willesfoiu) (1842), 3 Curt. 77: 1 Notes of 
Cases, 404 ; 103 E. K. 000. 

650. .] — In the Hoods of JJuKwrs, No. 820, 

•post . 


651. - ,] — Parol evidence is not admissible 
for the purpose of incorporating in a duly executed 
testamentary paper, papers not duly executed 
unless the duly executed paper refers to some 
written document as then in existence, 6c describes 
it in such a manner as to enable the ct. to ascertain 
its identity. 

A testamentary instrument was written on the 
lirst three pages of a sheet of paper. The portion 
on the first page only was duly executed, the 
only reference it contained to any other paper was 
the following clause : “ I bequeath the following 
sums to my sons 6c daughters hereunder named, 
<v I declare the under-mentioned sons 6c daughters 
to be my exors.” No names were mentioned in 
the first page, but on tho second 6c third pages 
there were unexecuted bequests, 6c the names of 


sons & daughters : — Held : there was not a suffi- 
cient reference in the duly executed portion of the 
paper to render parol evidence admissible for the 
purpose of incorporating in it the portion not 
executed . — hi the Hoods of WATKINS (1865), L. R. 
1 P. & I). 19 ; 35 L. J . P. & M. 14 ; 13 L. T. 445 ; 
12 Jur. N. S. 12. 


A nnotutions Apld. In the Goods of Dallow (18G6), L. It. 

1 P. & D. 189. Consd. Jfiyro v. Kyro, L1903] P. 131. 

652. .] — Where a duly executed paper 

refers to a written document then existing in such 
terms as to enable the ct. to identify the latter 
document, probate will be granted of both docu- 
ments, as containing the will of testator. 

The ct. will require an affidavit that no will has 
been found except that propounded . — Re Nonius 
(1866), 14 W. R, 348. 

653. .] — In the absence of special circum- 

stances justifying its exclusion in the interests 
of the estate, a document referred to 6c identified 
in a will should bo included in the probate, 
whether in itself testamentary or not. — In the 
Hoods of Jones (1920), 123 h. T. 202 ; 36 T. L. R. 
294. 


654. General description insufficient.] — 

A reference by will or codicil to some other paper 
will not incorporate such paper with the document 
referring to it, unless it can be clearly identified ; 
& a general description of it will be insufficient. — 
Choicer v. Hertford (Marquis) (1844), 4 Moo. 
P. C. 0. 339 ; 3 Notes of Cases 150 ; 8 .Tur. 863 ; 
13 E. R. 334, P. C. ; sab nom. lie Hertford’s 
(Marquis) Wild, 3 L. T. O. S. 257, P. C. ; ajfg. 
S. C. sub nom . Ferraris (Countess) v. Hertford 
(Marquess) (1843), 2 Notes of Cases, 230. 

A nnotat io ns : — Distd. lngoldby v. Ingoldby (1846), 4 Notes 
of Cases, 493. Apld. Ollive v. Weale (1847), 5 Notes of 
Cases, 4 86 ; Haynes v. II ill (IK 19), 1 Rob. Keel. 795 ; 
In the Goods of Watkins (1865), 35 L. J. P. & M. 1 4. Refd. 
Monice \\ Morrioe (1813), 2 Notes of Cases, 199 ; Johnson 
v. Hall (1851), 5 De G. & 8m. 85 ; In the Goods of Hake- 
Mill (1856), 26 L. T. O. S. 207 ; Allen v. Maddock (1858), 
1J Moo. 1\ C. C. 427 ; Anderson r. Anderson (1872), 
L. R. 13 Eq. 381 ; In the. Goods of Adamson (1875), L. R. 
3 P. & I>. 253. Mentd. Fowlis v. Davidson (1845), 4 
Notes of Cases, 149; Andcrsou v. Lanouvillo (1854), 2 
Ere. & Ad. 41 ; Dnnean v. Cunnan (1855), 25 L. T. O. S. 2. 


655. Mere reference insufficient.] — A paper 
written before the will referring to it, signed 6c 
dated but not attested, 6c not found with the will 
or produced at the time of the execution of the 
will, not admitted to probate . — In the Hoods of 
Pembroke (Countess, Dowager) (1856), Dea. 6c 
Sw. 182 ; 2 Jur. N. 8. 526 ; 164 E. R. 542. 


An notation : — Reid. Alien r. Maddock (1858), 11 Moo. P. C. C\ 
427. 


656. - — .] — A reference in a duly executed 

testamentary paper to a document as a will which 
is not of a testamentary character is not alone 
sufficient to entitle such document to probate as 
a will.— In the Hoods of Hubbard (1865), L. R. 1 
P. 6c D. 53 ; 35 E. J. P. 6c M. 27. 

Annotation : — Mentd. In the Goods of Hicks (1869), L. R. 

1 P. & 1). 683. 

657. .] — In the Hoods of Wirliamson 

(1902), 46 vSol. Jo. 552. 

658. Evidence — Admissibility — Evidence of 

identification.] — Arden c. Maddock, No. 698, 

'post. 

659. Evidence of intention to 

incorporate.] — Parol evidence as to testator’s 
intention to incorporate an unexecuted testa- 
mentary paper with a testamentary paper which is 
duly executed, is not admissible unless the duly 
executed paper contains a distinct reference to 
some other paper. A duly executed testamentary 
paper in these words : ”1 name J. C. as my exor., 
empowering him to draw any money out of the 
North Bank, Plymouth, to employ it for me after 
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Sect. 1. — Form: Sub-sect . 5, B. (b) i., ii . & Hi. j 

my decease in all things necessary : — Held : not 
to contain such a reference to any other paper as 
to render parol evidence admissible of testator’s 
intention to incorporate an unexecuted testa- 
mentary paper with it. 

The first [unexecuted] paper was lying before 
her at the time she executed the latter, A she 
placed both of them in one envelope, A delivered it 
to [her exor.]. — In the Goods of Luke (1865), 34 
L. J. P. M. A A. 105 ; 11 Jur. N. S. 397. 

Annotation : — Reid. In the Goods of Watkins (18C5), 35 

L. J. P. A. M. 14. 

660. Onus of proof.] — Singleton v. 

Tomlinson, No. 690, post. 

Particular instances.] — See Sub-sect. 5, B. 

(6) iii., post. 

ii. Reference to Existing Document. 

661. Reference must be to document then 
existing.] — In the Goods of Willesford, No. 649, 
ante. 

662. .] — In the Goods of Dickins, No. 682, 

post. 

663. .]- Van Straubenzee i\ Monck, No. 

700, post. 

004. .]. fn (he Goods of Watkins, No. 651, 

ante. 

665. .] — lie Norris, No. 652, ante. 

666. .] — A. by his will left a fifth of his 

property to C. to be applied in such manner as “ I 
shall communicate by letter.” On his death 
a paper of even date w r itli the will was found in the 
same envelope, A it directed the manner in which 
the money in question should be applied. The 
ct. refused to incorporate such paper, the language 
of the will indicating a future paper, A not one 
already in existence. — In the Goods of Sims (1868), 
17 Ii. T. 019 ; 32 .T. P. 231 ; 16 W. K. 407. 

667. .] — in the Goods of Garnett, No. 711, 

post. 

668. Effect of codicil — Codicil containing no 

reference to document.] — A paper referred to in a 
will, but not written at the time the will was 
executed ; not proved to have been written prior 
to the date of a later codicil, which did not refer 
thereto refused probate, as part of the will. — 
In the Goods of Ridgway (1842), 1 Notes of Cases, 
361. 

669. -.] — Testatrix made a w r ill, in 
which she gave part of her personalty to legatees, 
in the confidence that they would distribute it 
as she might by memorandum direct. She after- 
wards wrote several memoranda, containing 
directions for its distribution. She subsequently 
executed a codicil, in which she confirmed her will, 
but made no reference to the memoranda. The 
will, codicils, A memoranda w'ere found tied up 
together after her death. The ct. refused probate 
of the memoranda. — In the Goods of Lancaster 
(1860), 29 L. J. P. M. A A. 155 ; 24 J. P. 630. 

670. .] — Testator devised pro- 

perty to trustees in trust to provide an annuity 
of £3,000 for his wife, setting apart certain funds 
which they would find “ noted ” by him. He 
made two codicils confirming the will. After his 
death a document was found in his handwriting 


purporting to be instructions to his exors., & con- 
taining the words “ The stocks to be set aside to 
pay my wife £3,000 per annum” followed by a list 
of securities, the total income from which was 
stated at £3,000. The earliest date which could 
be attributed to this document was after the will, 
but before the codicils : — Held : as the language 
of the wall did not refer to the documents as existing 
the codicils had not the effect of incorporating it 
with the documents of which probate was to be 
granted.*— Durham v. Northen, [1895] P. 06 ; 
69 L. T. 691 ; 10 T. L. R. 49 ; 6 R. 582. 

Annotation : — Apld. In the Goods of Smart, [1902] P. 238. 

671. Reference to document “ which It Is 

my intention to annex to my will 99 — Paper dis- 
covered in private drawer.] — In the Goods of 
Astell (1847), 5 Notes of Oases, 489, n. 

Annotation : — Reid. Ollive v. Wealo (1847), 5 Notes of Cases, 

486. 

672. Reference by testator abroad to “ letter 

inclosed ” — Letter not forthcoming at death.] — 

Where testator, residing in Cl., in his will, appoint- 
ing testamentary exors., there resident, as to his 
property in that island, & an exor., his brother, 
resident in England, as to £1,100 stock in the 
Bank of England, his only property in this juris- 
diction, referred to a “ letter inclosed,” addressed 
to his exor. in England, which after his decease 
was not forthcoming : the ct. refused probate of a 
letter from one of deceased’s testamentary exors. 
in G., his father, since deceased, to the exor. in 
England, detailing in what way deceased had dis- 
posed of the £1,100 stock, there being no proof that 
the original letter was ever in existence. 

The ct. cannot go the length of granting probate 
of the contents of the paper as contained in the 
letter from the father, as there is no proof that the 
original letter from the deceased was ever in 
existence (Sir II. Jenner Fust). — In the Goods of 
Norman (1847), 5 Notes of Cases, 550. 

073. Evidence — Admissibility — Evidence 

that document written before wili.] — A will con- 
tained a reference to exors. “ hereinafter named,” 
but did not appoint exors. A clause appointing 
exors. w as wTittcn immediately underneath testa- 
tor’s signature : — 1 1 eld : the reference in the 
wall was not such a reference to the clause appoint- 
ing exors. as a document in existence at the 
time of the execution as to incorporate it, or to 
justify the ct in receiving parol evidence that it 
was written before the will was signed . — In the 
Goods of D allow (1866), L. R. 1 P. A. D. 189 ; 
35 L. J. P. A M. 81 ; 14 L. T. 573 ; 12 Jur. N. S. 
492 ; 14 W. R. 902. 

674 . .] — Testatrix by her 

will bequeathed the residue of her property, save 
A except such articles of “ furniture, etc., as shall 
be ticketed or described in a paper in my own 
handwriting to show my intention regarding 
same.” When she instructed her attorney to 
draw the will, she produced to him tw o lists which 
she said w T as the paj>er she intended to refer to. 
At the time w r hen the will was executed they were 
not shown to the attesting witnesses but at the 
time when a second codicil to the will was executed 
they were seen by the witnesses, but testatrix did 
not make any verbal reference to them : — Held : 


PART V. SECT. 1, SUB-SECT. 5.— 
B. (b) ii. 

661 i. Reference must be to document 
then cxistinu.}— In order that an un- 
executed document should be incor- 
porated with a will, it is necessary that 
the will should refer to the document 
as then in existence, & that it should 
be proved that the document pro- 
pounded for probate was in fact 


written before the will was mado, & was 
Identical with the document referred to 
In the will. — Re Beveridge’s Will 
(1905), 6 8. Ii. N. 8. W. 125; 22 
N. 8. W. W. N. 221. - AUS. 

681 11. . ] — In Vie Goods of IvKHOE, 

13 L. R. Ir. 13.— IR. 

681 iii. .1 — A document referred 

to in a will will not bo included in the 
grant of probate of the will unless it is 


clearly described in the will, it is an 
operative document & It is described 
os already existing at the date of the 
will. Parol evidence may bo given 
to identify such a document . — Re 
Gorton’s Will, 29 N. Z. L. It. 733. — 
N.Z. 

•. Evidence — Admissibility.] — 

Re Gorton’s Will, 29 N. Z. L. It. 
733. — N.Z. 
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as the will did not describe the lists as then existing, 
parol evidence was inadmissible to prove that fact, 
Sc the lists therefore must be excluded from 
probate. — In the Goods of Sunderland (1866), 
L. R.1P. & D. 198 ; 35 L. J. P. & M. 82 ; 14 L. T. 
741 ; 14 W. R. 971. 

Annotations : — Apld. Durham v. Northern, [1895] I*. CO 

In the Goods oj Smart, 11902] P. 2 IIS. 

675 . .] — Testator, by will 

made in J unc, 1905, bequeathed a legacy of £10,000 
to each of pltf. institutions upon trust to apply 
same in founding scholarships to be held upon 
such terms Sc subject to such rules “ as are con- 
tained in any memorandum amongst my papers 
written or signed by me relating thereto.” There 
was then in existence a memorandum of Mar. 
1905, containing terms Sc rules addressed to the 
exors. of his will, which had been written by testa- 
tor shortly after making a former will bequeathing 
similar legacies, Sc the exors. sought to include this 
memorandum in the probate of the will of June, 
1905, Sc adduced parol evidence to show that it was 
in fact the document referred to by testator : — 
Held : on the true construction of the will, testator 
intended to include any future memorandum ; 
parol evidence was not therefore admissible to 
show that testator was referring to the memo- 
randum of Mar. 1905 ; Sc this document ought not 
to be included in the probate of the will. — U niver- 
sity College of North Wales v. Taylor, LI 908] 
P. 140 ; 77 L. .T. P. 20 ; 98 L. T. 472 ; 24 T. L. R. 
29 ; 52 Sol. Jo. 44, C. A. ; subsequent proceedings , 
24 T. L. R. 716. 

Annotation : — Expld. 7<V White, Knight r. Briggs, [1925] 

C'h. 179. 

676 . — Onus of proof.] —Singleton r. 

Tomlinson, No. 690, post. 

677 . Reference to “ documents accompany- 

ing this my will.”J — Testatrix left a will by which 
a certain portion of her property was to be disposed 
of according to instructions contained in “ any 
documents accompanying this my will,” Three 
letters were found along with the will, one dated 
anterior to the will, another bearing date before 
the will, but evidently altered after, and the third 
written after the execution of the will. The ct. 
held none of the documents were sufficiently 
identified as being in existence when the will was 
executed, Sc refused probate of all three. — In the 
Goods of Vockey (1873), 29 L. T. 699 ; 37 J . P. 825. 

678 . Reference to letter bearing same date 

as will — Letter found deposited with will & codicil.] 
— Testator gave a draft will to his law stationers 
on Apr. 27, 1914, to be ingrossed. Sc this was done. 
On the following day the stationers’ clerk went to 
testator Sc the will was formally executed Sc dated 
Apr. 28, 1914. Testator had expressed his inten- 
tion of depositing a letter with his will. Sc the will 
contained the following clause : “Sc whereas in Sc 
by a certain writing, or letter, under my hand 
dated Apr. 28, 1914, Sc deposited with my will, I 
have given to my exor. the names of persons with 
the amounts to be paid to them to purchase 
memorials of me, now 1 direct my exor. to make the 
said payments accordingly.” At testator’s death 
the letter was found deposited at a bank with the 
will Sc a codicil : — Held : as the will stated that at 
the time when it was executed the letter was al- 
ready in existence Sc as the letter was found 
deposited with the will Sc codicil, the ct. must 
pronounce for the will Sc codicil with t he incorpora- 
tion of the letter in the will. — In the Estate of 
Phillips, Boyle v. Thompson (1918), 34 T. L. R. 

Particular Instances .] — See Sub-sect. 5, B. (5) 
iii., post . 

J. — VOL. XLIV. 


iii. Particular Instances . 

679. Reference in will to future codicil — Codicil 
void for want of attestation.] — Where testatrix by 
will devised all her real property to A. & E. except 
what she might mention in a codicil, means except 
what she shall mention in a valid codicil ; Sc 
testatrix having made a codicil, which was void 
from being unattested, devising part of her real 
estate to other persons : — Held : notwithstanding 
this, the whole of the real property passed to the 
devisees under the will Sc not to the heirs-at-law. — 
Denn v. Taylor (1770), 2 Chit. 681. 

680. Reference to unexecuted wiU — Not in pos- 
session of testator — Or read over to him.] — An 
unexecuted will, referred to in a will subsequently 
executed, but not in the possession of deceased, or 
read over to him, refused probate. — In the Goods of 
Usko (1842), 1 Notes of Cases, 405 ; sub nom . In 
the Goods of\J ske, 6 Jur. 223. 

681. Reference to part of will of other testator.] — 
Probate of part of a will, sought to be obtained as 
referred to in, Sc forming part of, the will of another 
testator, under the circumstances, refused, as not 
identified beyond all doubt. — C ollier v. Lange- 
rear, Conway Sc Rivaz (1842), 1 Notes of Cases, 
369. 

682. Reference to deed made at certain date — 
Possession of original deed essential to trustees — 
Probate of will with notarial copy.] — A deed of 
settlement admitted to probate as part of a will, 
which referred to it. — A notarial copy, under the 
circumstances, received, instead of the original 
deed. 

The paper referred to in the will is sufficiently 
identified, Sc was in existence at the time when the 
will was executed . . . the ct. . . . will hold this 
deed to be a part of testator’s will (Sir H. .Tenner 
Fust). — In the Goods of Dickins (1842), 3 Curt. 60 ; 
1 Notes of Cases, 398 ; 163 E. R. 655. 

Annotations: — Refd. Sheldon r. Sheldon (1841), I Hob. 

Ecol. 81 ; In the Estate of Todd, [1920] P. 17IL 

683 . Deposited in particular place.] — 

Testator having referred in his will, in 1848, to a 
document or deed of settlement as “ made by me 
Sc drawn out by S. Sc A., in 1843 or 1844,” &, after 
his death, a deed was found, in the place where lie 
had said it was deposited, which had been prepared 
by 8. A A., in 1844, from his written instructions, 
transmitted to them. Sc forwarded to him for execu- 
tion : — Held : the document was not sufficiently 
identified to be entitled to probate as part of the 
will.— 1 n the goods of Edwards (1848), 6 Notes of 
Cases, 306. 

684. Reference to memorandum in testator’s 

handwriting — Without date or signature.] — 

A memorandum, without date or signature, in 
testator’s handwriting, referred to in his will, 
admitted to the probate as part of the will . — In the 
Goods of Smartt (1845), 4 Notes of Cases, 38. 

685. Reference in will to earlier will — Earlier will 
referring to document.] — An unexecuted paper, 
which is directly referred to by a regularly executed 
will, may be incorporated with Sc taken as part of 
that will. A paper directly referred to in a last 
will, though such paper be unexecuted, may be 
considered as incorporated Sc forming part of the 
will, though the ct. must consider whether the 
contents of the paper would admit of its being 
carried into eltect ; Sc- if deceased in this case had 
expressed his intentions so clearly that there 
could be no doubt, I should have adopted that rule ; 
but I am not of opinion that he has so expressed 
himself (Sir II. .Tenner Fust). — Morrice r. 
Morrice (1843), 2 Notes of Cases, 199. 

686. Earlier will to have effect as far as 

practicable.] — Where testator, in his will of 1844, 

u 
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Sect. 1. — Form: Sub-serf. 5, B. (b) iiL j 

referred to a will of 1835, “ that, in so far as any of 
the provisions therein contained may be applicable 
to existing circumstances at the time of his death, 
they may be carried into effect,” A recommending 
them with that view to his exors. *. — Held : probate 
of both papers must be taken as together contain- 
ing the will. — In the Goods of Duff (1846), 4 Notes 
of Cases, 474. 

687. Reference to memorandum “ made or to be 
made ” — Paper found in testator’s pocket book — 
Dated prior to will.] — Testator having, in his will 
of 1845, referred to “ a memorandum made or to 
be made,” as containing gifts to A. A E. R., & a 
paper headed “ memorandum,” dated 1843, specify- 
ing gifts to A. A E. 11., eju8dem generis , in testator’s 
handwriting, being found in an old pocket book 
belonging to him : — Held : the paper was not 
sufficiently identified to be pronounced for as part 
of the will, on motion. — In the Goods of Skair 
(1846), 5 Notes of Cases, 57. 

688. Reference to list intended to be annexed to 
will — List found In private drawer.] — In the Goods 
of Astell (1847), 5 Notes of Cases, 489, n. 

Annotation Reid. 0111 vo v. Weale (184 7), 5 Notes of Cases, 

480. 

689. Paper found in private drawer — De- 
clared to be list referred to.] — In the Goods of 
Watkins, No. 651, ante. 

690. .] — Where a will refers to a paper, such 

paper cannot be incorporated with the will unless 
it is clearly identified with the description of it 
given in the will, A is shown to have been in 
existence at the time the will was executed. Both 
these matters must be established, Sc though there 
may be no doubt about the former, unless the 
latter also is proved there can be no incorporation 
of the paper with the will for such a purpose. The 
onus of establishing these two matters lies on the 
person who seeks to make the paper admissible 
for such a purpose. A will began, “ I direct my 
exors. to pay the expenses of my funeral, Sc 
all my lawful debts, out of the proceeds of my 
property.” It went on thus, “ Whereas I am pos- 
sessed of landed Sc chattel property, as stated in 
t he annexed schedule, I direct my exors. to sell my 
landed property, namely,” A then four separate 
pieces of landed property were named, “ for its full 
value.” Several legacies were then given, A then a 
fifth landed property was specially devised to J. W., 
a person fully described, with an ultimate remainder 
to T. T., A then came the gift of other legacies, Sc 
finally the will declared, “ I constitute T. T.” 
describing him, “ my residuary legatee.” The 
will was written on tliree sides of a sheet of paper, 
the signature Sc attestation were at the bottom of 
the third side, the schedule was on the fourth side ; 
it was in the handwriting of testator, was signed 
by him, Sc bore the same date as the will. It 
described the four portions of landed estate, & as 
to the fifth landed estate said, it “ is not included 
in the above schedule, being willed by me to I. W. : 
my exors. have no control over it.” The witnesses 
who attested the will had not. seen the schedule 
when they made their attestation : — Held : (1) as 
this schedule was not proved to have been written 
at the time of the execution of the will, it could 
not be incorporated with the will nor referred to 
for the purpose of assisting in its construction ; 
(2) the will itself clearly directed the whole of 
testator’s real estate, except the portion specifically 
devised to a particular person, to be turned into 
money, so as to be converted out & out, not for a 
sjjecial purpose only, but for the general objects of 
his will, A, after satisfying those objects, the surplus 
went to the residuary legatee, & not to the heir. — 


Singleton v. Tomlinson (1878), 3 App. Cas. 404 ; 
38 L. T. 053 ; 26 W. R. 722, H. L. 

Annotations : — As to (1) Apld. He Deprez, Henriques i;. 
Deprez, [1917] 1 Ch. 24. Retd. Smith v. Condor (1878), 9 
Ch. D. 170 : Durham v. Northen (1893), 69 L. T. 691. 
ds to (2) Reid. He Boyes, Boyes v. Garritt (1884), 26 Ch. D. 
531. 


691. Reference to document containing testa- 
mentary directions — Document referred to as 
“ will.”] — A letter, signed by deceased, but not 
attested, containing testamentary directions to the 
persons to whom it was addressed ; A a paper, 
regularly executed by him, Sc attested, referring 
to “ the exors. nominated in his will,” being the 
same persons named in the letter, this former 
pax>er not having been produced to the witnesses, 
nor annexed to the latter, though both were 
found together sealed up in deceased’s reposi- 
tories, admitted as the will Sc codicil of deceased. — 
In the Goods of 11 ally (1847), 5 Notes of Cases, 520. 

692. Reference to wiU revoked by second will — 
Probate of three documents.] — A feme coverte , 
having a power of appointment by settlement at 
her marriage, on the death of her husband, makes 
her will ; then marries again without settlement, 
Sc afterwards executes a paper annulling former 
wills, A subsequently another paper, which refers 
to her will executed before her second marriage, 
A states that great part of her money must go as 
therein directed ; administration decreed with the 
three papers annexed, as together containing the 
will. — In the Goods of Montagu (Lady) (1849), 7 
Notes of Cases, 292. 

693. Reference to list “ to be signed ” — List not 
signed.] — A list of articles was intended to he dis- 
posed of by testatrix, A was described by her as 
one she intended to sign. She, not having done so, 
the list was excluded from the probate. 

ITow can I say that this list or book formed part 
of the will of deceased ? She refers in her will to a 
list “ to be signed by her.” Tier signature does not 
appear thereto. There is nothing to identify this 
paper so as to render it entitled to be incorporated 
into the will. I must therefore reject the motion 
(Sir IT. .Tenner Fust). — In the Goods of Megarey 
(1850), 15 E. T. O. S. 71 ; 14 .lur. 318. 

694. Reference to unexecuted deed of appoint- 
ment — Document Inclosed with will.] — An ap- 
pointment made under a power not duly executed 
was held to he incorporated into a will by a refer- 
ence to it, the appointment' having been found 
inclosed in a packet together with the will. 

The will refers to an appointment. That ap- 
pointment is not duly executed, A is therefore 
not operative per se. . . . The will is all in the 
handwriting of deceased. A contains the words 
“ referring to the provision of my daughter,” I 
give so A so ; A again, with the same reference, 1 
give so A so. Here is a distinct reference to 
another paper, A the first, the will, would be in- 
complete without the second. It is therefore 
incorporated into the will. The two papers were 
found inclosed together, A were no doubt 
intended by the t estator to operate jointly as his 
will. Probate of both papers should pass, as 
forming the will of deceased (Sir H. Jenner 
Fust). — In the Goods of Bosanquet (1850), 16 
E. T. O. S. 6 ; 14 .f ur. 964. 

695. Reference In codicil to unattested codicil — 
“ Subject to provisions in my first codicil.”] — 
R. H., in an executed codicil, referred to an 
unattested codicil by the words “ at the same time 
A subject to the like provisions as are contained in 
my first codicil with regard to my other grand- 
children ” : — Held : this was a sufficient reference 
to entitle the first codicil to probate, as forming 
part of the second codicil. — In the Goods of Hil- 
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HOUSE (1863), 1 Ecc. & Ad. Ill ; 164 E. R. 64 ; 
sub notn. In the Goods o/Hilliioube, 17 Jur. 1186. 

696. Reference to list of goods signed by 
testator.] — Lists of plate signed by testatrix, 
but not attested, & written on the same 
sheet of paper with the will which referred 
to them, as in existence, the will & schedules 
being in the handwriting of testatrix admitted 
to probate. No evidence could be obtained 
to show whether the lists were written at 
the time of execution. — In the Goods of Ash (1850), 
Bea. & 8 w. 181 ; 2 Jur. N. S. 526 ; 164 E. R. 542. 

697. Reference to list of goods in possession of 
beneficiary.] — In 1856 (1. made & executed his will. 
In it was the following bequest — “ I give to S. F. 
some household furniture, which she have got a- 
list of.” When the will was executed no such list 
was attached to it nor did it appear that any was 
produced. S. F. deposed that on deceased’s 
making a previous will, in 1852, he told her that 
it was his intention to leave her some portion 
of his furniture, A that he had made a list thereof, 
which he desired she would keep ; that lie then 
handed her a list, which remained in her possession 
till he made his will, in 1856, when he desired her 
to keep it ; that deceased never gave her any other 
list. The list referred to by 8. F. commenced 
thus : “ List goods I give to my godson .T. E. F.,” 

& then specified divers articles of household 
furniture, <fc also some kitchen utensils, cutlery, 
crockery, plate, books, a watch, pictures, & 
musical instruments. .7. E. F. was the son of 8. F. 
On motion for a grant of administration, the ct. 
held, the list of household furniture produced was 
not incorporated in the will, its identity with that 
mentioned in t he will not being sufficiently proved, 

& rejected the motion. — In the Goods of CIheveh 
(1858), X S\v. & Tr. 250 ; 28 L. J. P. &. M. 18 ; 22 
L. T. O. S. 166 ; 7 W. It. 86 ; 16 1 E. K. 715. 

698. Reference in codicil to “ last will ” — Will 
informally executed— No other will found.] — 
Where there is a reference in a duly executed 
testamentary instrument to another testamentary 
instrument, imperfectly executed, but by such 
terms as to make it capable of identification, it is 
necessarily a subject for the admission of parol 
evidence, & such parol evidence is not excluded 
by Wills Act, 1827 (c. 26). 

If the parol evidence satisfactorily prove that, 
in the existing circumstances, there is no doubt as 
to the instrument referred to, it is no answer, that 
by possibility, circumstances might have existed in 
which the instrument could not have been identi- 
fied. 

A married woman, having power under a settle- 
ment to make a will, in the year 1851 made a 
testamentary instrument, in her own handwriting, 
which she intended to operate as a will, but which 
was not attested according to the requirements of 
Wills Act, 1827 (c. 26), s. 9. In 1856, she duly 
executed a codicil, which w r as headed “ This is a 
codicil to my last w r ill & testament.” This 
codicil contained no reference to the testamentary 
paper of 1851, which was not produced at the time 
the codicil was executed, but was found at her 
death in a trunk in a room in deceased’s residence, 
enclosed in a sealed envelope, on which w r as 
endorsed “ Mrs. Anno Foote’s Will.” The codicU 
wa« found in a drawer in her bedroom. No other 
will or testamentary paper was found : — Held : 
as there was a distinct reference in the codicil to a 
“ last will & testament,” & as no other w ill had 
been found, the testamentary paper of 1851 was, 
by parol evidence, sufficiently identified as tlie 
“ last will ” referred to by the codicil of 1856 ; 
though informally executed, the testamentary 


paper of 1851 was incorporated with, & made valid 
by, the duly executed codicil of 1856, & probate 
granted to both papers as together containing the 
last will & codicil of testatrix. — A llen v. Maddock 
(1858), 11 Moo. P. 0. C. 427 ; 31 L. T. O. S. 359 ; 
6 W. R, 825 ; 14 E. R. 757, P. C. ; affg. S. C. sub 
nom. Maddock v. Allen (1857), Be a. & Sw. 325. 

Annotations : — Consd. In the Goods of Greves (1858), 1 Sw. 
& Tr. 250. Distd. Newton v. New ton (1861). 5 L. T. 218. 
Apld. Van Straubenzee v. Monek (1862), 3 Sw. & Tr. 6 ; 
In the Goods of Brewfs (186 4), 3 Sw. <fe Tr. 473 ; In the 
Goods of Luke (18 65), 34 L. J. P. M. & A. 105 ,* In the 
Goods of Watkins (1865), 35 L. .1. P. & M. 14 ; In the Goods 
of Sunderland (1866), L. K. 1 1*. & D. 198. Consd. 
Anderson v. Anderson (1872), L. K. 13 Eg. 381. Apld. 
Jn the Goods of Hoathcote (1881), 6 P. D. 30 ; Durham v. 
Northen, [1895] P. 66 ; University College of North 
Wales v. Taylor, [1908] P. 140. Consd. Re White, Knight 
v. Briggs, 11 925] Ch. 179. Refd. In the Goods o/Almoenino 
(1859), 1 Sw. & Tr. 508 ; Jn the Goods of Truro (1866), 35 
L. J. P. &. M. 89 ; In the Goods of Reid (1868), 38 L. J. P. 

& M. 1 ; Falle v. Godfray (1888), 14 App. Ons. 70 ; In 
the Goods of Rendle (1899), 68 L. J. P. 125 ; Rc Trotter, 
Trotter v. Trotter, [1899] 1 Ch. 764 ; In the Goods of 
Smart, [1902] P. 328. 

699. Reference in codicil to last will — Copy 
referred to as being in particular place — Erroneous 
reference to executor in possession of will — Probate 
of codicil with copy.] — A. executed a testamentary 
paper, called a codicil or appendix to her last will, 
in the possession of the exor. B., of London, of 
which w T ill a copy was kept at J erusalem, B. never 
had any will of A. in his possession, but such a will 
had been executed in his office, was in the posses- 
sion of the executor C., of London, & a copy of it 
was found amongst the papers of deceased at 
Jerusalem, on her death : — Held : these two papers 
were entitled to probate as the will & codicil of 
deceased . — In the Goods of Cooper (1862), 8 Jur. 

N. S. 391 

700. Reference to “ smaller bequests ” — Papers 
inclosed with will — Papers containing bequests.] — 

M. duly executed a paper with these words on it : 

“ It is my wish for my dear husband to administer 
the moneys ; the smaller bequests L. will be so 
kind as to attend to.” She then, in the presence 
of the attesting witnesses, inclosed in it two papers 
with writing on them, & folded sealed the first 
paper. After M.’s death, the envelope was found 
to contain two sheets of paper, containing bequests 
of money & other bequests in the handwriting of 
M., but unexecuted. When found, it appeared 
that the envelope had been opened & resealed ; 
there was no evidence that the papers found in it 
were those originally inclosed, or that they were 
in existence when the envelope was executed. No 
other testamentary papers were found : — Held : 
the duly executed paper did not refer to any written 
document as then existing, & if it did so, the docu- 
ment was not pointed out in such a manner as to 
enable the ct. to ascertain its identity ; the three 
papers were not together entitled to probate, & 
the duly executed paper, having by itself no 
testamentary character, was not- entitled to 
probate. — Van Straubenzee v. Monck (1862), 

3 Sw. & Tr. 6 ; 1 New Rep. 68 ; 32 L. J. P. M. & 

A. 21 ; 7 L. T. 723 ; 27 J. P. 23 ; 11 W. It. 109 ; 
164 E. R. 1173 *, sub nom. Straubenzee v. Monck, 

8 Jur. N. S. 1159. 

Annotations — Apld. In the Goods of Lake (1865), 34 L. J. 
1\ M. & A. 105 ; In the Goods of Sunderland (1866), L. R. 

1 P. & D. 198. 

701. Reference to revoked will & codicils — In 
letter executed as will.] — C. made a will on Apr. 
30, 1857, in which he devised to H. a freehold house 
for life, & the residue of his real & personal estate to 

B. C., making H. & B. V. exors. In Sept. 1857, he 
made a codicil “ to my last will of Apr. 30, 1857,” 
by which he left II . £200 in addition to the devise 
in the will, & left other specific money legacies. 

R 2 
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1, — Form : Sub-sect. 5, B. (6) iiu ; sub-sect. 6.] 

On Feb. 13, 1858, he made another codicil referring 
to his will of 1857, & bequeathed a leasehold house 
k the furniture therein to H., & otherwise confirmed 
his will. On June 3, 1858, he made a will identical 
with that of 1857, except the substitution of F. C. 
for B. C. ; at the same time he re-executed the 
codicil of Sept. 1857, which then purported to be a 
codicil “ to my last will, dated June 3, 1858. ” On 
O.’s death in Mar. 1802, the will of Apr. 1857, k 
the two codicils were found in an envelope sealed k 
indorsed by O., “ sealed June 13, 1800, 1 \ F. 
M. C.” The will of 1858 was not forthcoming, 
though it had been in testator’s possession. There 
was evidence tending to show that before the 
beginning of 1860 deceased intended to exclude 
F. C. k reinstate B. C., k that he had destroyed 
the will of 1858. In June, 1860, deceased wrote 
a letter to H. confirming what he had already done 
by will for her, which letter was signed by him k 
attested. The ct. granted probate of the last will 
of C., as contained in the letter k the papers found 
in the sealed envelope. — In the Goods of M'Cahe 
(1862), 2 Sw. k Tr. 474 ; 31 L. J. P. M. A A. 100 ; 

6 L. T. 474 ; 26 J. P. 744 ; 10 W. R. 848 ; 164 E. R. 
1080. 

702. Document before testator at execution of 


written directions forthcoming was that which 

testator intended to form part of the will of 1860 

Held : it was not incorporated by the reference in 
the will of 1808, & as an executed testamentary 
paper it was revoked by such will .— the Go odaof 
Oxi,L (1809), L. It. 2P. & D. 0 ; 39 L. J. I . & M. o ; 
21 L. T. 399; 31 J. P. 7. 

705, Reference in codicil to copy of will — Copy 
produced at execution of codicil.] — Deceased exe- 
cuted a will in India, which was deposited in a bank 
in that country. Subsequently, in this country he 
executed a codicil to his will which contained the 
following clause : “ Of which will I, along with this 
codicil thereto, execute a copy, k homologate k 
confirm same in all particulars, except in so far as 
altered or revoked by this codicil.” At the time 
of the execution of the codicil deceased produced 
a paper, which he informed the witnesses was a copy 
of his will : — Held : the copy will so produced was 
incorporated in the codicil. — In the Goods of 
Mercer (1870), L. R. 2 P. & D. 91 ; 39 L. J. P. & 
M. 43 ; 23 L. T. 195 ; 34 J. P. 551 ; 18 W. R. 1040. 

Annotation : — Distd. Eyre v. Eyre, 11903] P. 131. 

706. Reference to testamentary papers as 
** deeds.”] — Testatrix in her last will recited that 
she had disposed of certain property in two 
“ ” A. confirmed them. There were no such 


will — Enclosed In envelope with will.] — In the deeds in existence, but two testamentary papers 
Goods of Luke, No. 659, ante. were found, corresponding in date and substance 

703. Reference to instructions for will — Direction to the description given of them Held : the ct. 
that Instructions be carried out.] — A. being at the held they were sufficiently identified, k incor- 
point of death, gave instructions to a solr.’s clerk porated them in the probate .— In the Goods of 
to prepare his will. The clerk took rough memo- Hastings (1872), 26 L. T. 715 ; 36 J. P. 614 ; 20 


randa of some of his directions, including the 
appointment of exors. k one or two small legacies. 
Before the will could be prepared testator grew 
much worse, & by the advice of his medical atten- 
dant he signed a testamentary paper, in which he 
simply directed the instructions he had given to the 
clerk to be carried out : — Held : there was not 
sufficient identification of the clerk’s notes, & the 
ct. refused to grant probate of the two papers on 
motion, though it left the parties at liberty to pro- 
pound them in solemn form . — In the Goods of 
Pascall (1868), L. R. 1 P. A D. 606 ; 38 L. J. 
P. & M. 3 ; 19 L. T. 366 ; 33 J. P. 10. 


W. R. 616. 

707. Reference to book entries.] — Testator by 
his will dated Nov. 22, 1872, declared for the 
information of his trustees that the amount or 
values expressed in his ledger k entered on the 
21st- page thereof k signed by him k dated Nov. 8, 
3 872, were, k were the only, advancements 
either by way of gift or loan made by him to any 
of his children before Nov. 8, 1872. The 2lst page 
of the ledger was not admitted to probate. The 
sums entered therein were not in all instances the 
true amounts actually received by the children : — 
Held : the will must be read as if the entries in 


704. Reference to written directions — Directions 
subsequently executed as will — Second will revoking 
previous wills — Clause referring to written direc- 
tions.] — A. executed, in 1866, a will which referred 
to written directions, which he intended to form 
part of the will. This paper, which began, “ To 
my exors., I have written the following directions 
for your guidance with respect to many things k 
goods not mentioned in my will, which said will 
very probably will be found at W. W.’s, Esq., 
solr.,” was further subsequently executed by him 
according to the provisions of Wills Act. In 1868 
he executed a second will, which revoked all 
previous wills, k contained the following clause : 
“ All my books, pictures, sketches, guns, rods, 
goods k chattels in k about the rooms I shall 
occupy at the time of my decease, I wish my exors. 
to dispose of faithfully k conscientiously according 
to the written directions left by me, k affixed to 
this my will, trusting, as I unhesitatingly do, in 
their honour k integrity.” Nothing was affixed 
to the will, which remained in the possession of 
W., the solr. who prepared it, k the only paper of 


the ledger were incorporated info it, k the entries 
were conclusive for the purposes of the will.- 
Quiiiampton v. Doing (1876), 24 W. R. 917. 

Annotation* : — Distd. Smith r. Condor (I87K), 9 C*l». IE 1 70. 

Apld. Re Coy to. Coy to i\ Ooyte (\ 887), 50 L. T. £10. Refd. 

Re Rowe, Pike v. liamlyn (1897), 77 L. T. 4 7.0. 

708. .] — Testator, who died in 1915, by his 

will made in 1909, k a codicil made in 1913, settled 
his residuary estate, subject to his wife’s interest 
therein, upon trusts in equal thirds for his three 
children wlio survived him. By the codicil he 
directed that all sums of money appearing in his 
books of account to have been advanced by him 
to his son should be brought into hotchpot. There 
were no entries of advances in the books at the 
dat-e of the will, but there were such entries between 
the dates of the will k of the codicil, k also after 
the date of the codicil. The son disputed the 
accuracy of the entries in the books : — Held : 
entries of advances made in the account books 
before the date of the codicil were incorporated in 
the will, but that entries made after that date 
were not receivable either as part of the will or as 


PART V. SECT. 1, SU B-SECT. 6.— 
B. (b) ill. 

707 1. Reference to book entries .] — Re 
Seaman’s Estate, 2 Old. 185. —CAN. 

t. Reference to " list he wmild (rive 
his brother. ”] — Testator in a codicil 
directed that certain annuities " con- 


tained in another list- which he would 
give hiH brother ” should be paid. 
Probate of a paper alleged to bo 
the list referred to, refused, it not 
appearing from the codicil beyond all 
doubt that the paper was that intended 
to be incorporated in it. — D ickson v. 
Dickson (1842), Miiw. 40.— IR. 


Reference to thxntments in pos- 
nt death. 1 — Testatrix directed 
her trustees to pay all legacies which 
she might leave by any separate writ- 
ing, letter, or Jotting, under her band, 
found in tier custody or possession at 
her death. On her death there was 
found in her bedroom a small box con- 
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evidence, & an inquiry was directed. — Re Deprez, 
Henriques v. Deprez, [1917] 1 Ch. 24 ; 86 

L. J. Ch. 91 ; 115 L. T. 602 ; 61 Sol. Jo. 72. 

709. Reference in codicil to copy of will — Incon- 
venience of producing original will.] — Declara- 
tions of deceased person, who has been in possession 
of property claiming a limited interest therein 
under a particular will, are admissible to prove 
the fact that such will had a legal existence, also 
that certain persons were named exors. therein. 
& where a copy of such will, the original not being 
forthcoming, is found in the possession or amongst 
the papers of the legal adviser of one of such 
exors., it is evidence of the contents of such will, 
<fc may be admitted as such. — Sly v. Sly (1877), 2 
P. D. 91 ; 46 L. J. I 1 . 63 ; 41 J. P. 776 ; sub nom . 
Sly v. Dredge, 25 VV. It. 463. 

Annotation s: — Reid. Atkinson r. Morris, [1897] P. 40; He 

Adams, Ponton v . Powell, 11922] P. 240. 

710. Reference to provision in previous will — 
In revoking will — Confusion between will & deed.] — 

Testatrix executed three wills, one in 1873, another 
in 1877, & a third in 1881. By the will of 1873 she 
bequeathed the residue of a certain fund over 
which she had a power of appointment among her 
two daughters, in whose favour she had already 
appointed certain other moneys by deed. The 
will of 1877 affected a portion only of the will of 
1873. By the will of 1881 she revoked all previous 
wills, & appointed deft, in the present action her 
sole residuary legatee. The will of 1881 also 
contained the following passage : “ <fe whereas I 
have also settled one undivided moiety of the 
residue of the third part of £100,000, to which 1 
am entitled under the will of my brother in favour 
of my daughter E. J. IV* This fund had actually 
been dealt with by the will of 1873 only. The 
judge held that there was not a sufficient reference 
to the will of 1873 to incorporate it, deeming that 
the mind of testatrix was confused between the 
fund she had bequeathed by will & the fund she 
had appointed bv deed. — B aton v. Ohmeiiod, 
[1892] 1\ 247 ; (if!,. J. P. 120 ; 66 E. T. 381. 

711. Reference to inclosed numbered papers — 
Recital that papers signed in presence of witnesses — 
Denial of witnesses.] — 'testator executed a docu- 
ment in t he presence of two witnesses, who duly 
attested it. The document appointed no exors. 
& contained no bequest , but referred to “ the 
inclosed papers, numbered 1, 2, 3,4, 5, & 6,” as 
containing his testamentary wishes, & recited that 
those papers had been signed by himself in the 
presence of the witnesses, who, however, stated 
positively that they had never seen any of them. 
They deposed that deceased called them into his 
study, told them he had made certain alterations 
in his will, & asked them to witness his signature ; 
at the same time pointing to a drawer in the table 
at which he was sitting, saying, “ Tlio will is in 
this drawer.’* Papers 1 to 6 bore various dates 
antecedent to the attested document.. All the 
papers were holograph, & the attestation clause 
of the attested document referred to deceased as 
the “ testator.” All the parties interested having 
consented to the case being disposed of on motion : 
— Held : as the documents 1 to 6 were not clearly 
identified with the description given of them in 
the attested paper, so as to exclude the possi- 
bility of mistake, they could not be taken to be 


incorporated with such paper, & as the attested 
paper without the others would be inoperative, 
probate of all the documents must be refused. — 
In the Goods of Garnett, [1894] P. 90 ; 63 L. J. P. 
82 ; 70 L. T. 37 ; 6 R. 579. 

712. Reference to ante-nuptial contract of mar- 
riage.] — In the Goods of Williamson (1902), 40 
Sol. Jo. 552. 


Sub -sect. 6. — Will Contained in More than 

One Document. 

713. Memorandum made after will — Release of 
note of hand.] — Aston v. Pye (1788), cited in 
5 Ves. at p. 354 ; 5 Ves. 350, n. ; 31 E. R. 626. 

Annotations : — Apld. Byrn v. Godfrey (1798), 4 Ves. 6. 

Expld. Eden v. Smyth (1800), 5 Ves. .'{41. Consd. Peace r. 

Haius (185.3), 11 Hare, 15] . Refd. CYo^s r. Sprigg (1849), 

6 Hare, 552 ; Knapp r. Burnaby (1800), 2 L. T. 83 ; lie 

Pink, Pink v . Pink, [1912] 1 Ch. 498. 

714. Testamentary Intention in series of docu- 
ments — Three letters.] — Strauss v. Schmidt 
(1820), 3 Phillim. 209 ; 161 E. R. 1304. 

Annotations : — Refd. Roberts i*. Roberts (18G1 ), 31 L. J. 

P. M. & A. 40 ; In the Goods o/Spratt, 11897] P. 28. 

715. Necessity for production of all — Before 

probate granted to any.] — Where testator has left 
behind him several testamentary papers, & those 
relied upon are brought forward under peculiar &> 
somewhat suspicious circumstances, the ct. will 
require the production of all the papers before it 
grants its probate to any. — Be Bas v. Gregory 
(1844), 2 L. T. O. S. 376 ; subsequent proceedings 
(1846), 10 Jur. 718. 

716 . Paper containing “ wishes 99 — List of 

articles.] — A paper, not described as testamentary, 
containing the ” wishes ” of deceased, duly 
executed K attested, & a list of articles, containing 
no words of bequest, & not referred to in the other 
paper, pronounced for as together containing the 
will of deceased. — In the Goods of Lowrey (1847), 5 
Notes of Cases, 619. 

717. Informal documents.] — In the Goods 

of Webb, No. 516, ante. 

718. Formal & Informal — None containing com- 
plete disposition.] — IVo testamentary papers of 
1830, neither containing a complete disposition of 
the property, the first informal, the second formal, 
inclosed in an envelope dated in 1846, pronounced 
for as together containing the will. — Foley v. 
Vernon (1849), 7 Notes of Cases, 119. 

719. .] — Where testatrix left tliree 

testamentary papers, tw T o of which contained 
certain informalities & affected the interests of 
infants, the ct. being of opinion that, if the usual 
practice were insisted upon & the documents 
propounded in solemn form, the result would be 
to establish all three documents, granted probate 
thereof, on motion, to the exors. — In the Goods of 
O’Brien, [1900] P. 208 ; 69 L. J. P. 55. 

720. Two executed wills — Different execu- 

tors in second will — First will not revoked.] — G., a 
widow, by will, dated Feb. 25, 1861, bequeathed 
certain specified property, over wiiich she had a 
power of appointment under her marriage settle- 
ment, between her four sons, R., L., W\, & G., & 
made R. sole exor. 

By another testamentary paper, dated Oct. 28, 
1862, she left all her property of which she might 


tuining the trust settlement & eight 
separate holograph writings, all dated, 
except one which bad no date, prior 
to the trust settlement, by which she 
revoked all former deeds of sett lenient : 
— Held : these separate documents 
formed port of the trust settlement. — 
Baird v. Jaap (1856), 18 Dual. (Ct. of 


Sens. ) 1210 ; 28 Se. Jur. 020.— SCOT. 

PART V. SECT. 1, SUB-SECT. 6. 

h. Testamentary intention in series 
of documents — 7’tro executed units .) — 
He Molson, Ward v. Stevenson 
(1910), 21 O. L. 11. 289— CAN. 

-.] — O’Leary r. Doug- 


lass, 1 L. R. Ir. 45. — IR. 

k. .1 — He Fergus (1914). 

34 N. Z. L. R. 48. — N.Z. 

l. .] — Norton's Trustees 

r. Mknzies (Lady) (1815), 13 Dunl. 
(Ct. of Sees.) 1017 ; 23 Sc. Jur. 468. 

— SCOT* 
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Wills. 


Sect. 1. — Form: Sub-sect, 0.] 

die possessed between her three sons L., W., & G., 
& appointed W. sole exor. The ct. held that both 
papers ought to be included in the probate . — In the 
Goods of Graham (1803), 3 Sw. & Tr. 69 ; 32 
L. J. P. M. <fc A. 113 ; 8 L. T. 010 ; 11 W. It. 638. 

Annotation : — Apld. In the Goods of Fenwick (1867), L. H. 1 
P. & D. 310. 

721 . All properly executed.] — This ct. has 

been in the habit of admitting to probate such & as 
many papers, all properly executed, as are neces- 
sary to effect testator’s full wishes (Sir J. P. 
Wilde). — Lemage v. Goodban (1805), L. B. 1 
P. & I). 57 ; 35 L. J. P. & M. 28 ; 13 L. T. 508 ; 
12 Jur. N. 8. 32. 

Annotations : — Apld. In the Goods of Donaldson (1873), L. It. 
3 P. & D. 45 ; In the Goods of Polchell (1874), L. II. 3 
P. & D. 153; Simpson v. Foxon, [1907] P. 51. Reid. 
In the Goods of Do La Saussaye (1873), L. II. 3 F. & D. 42 ; 
In the Goods of Howden (1874), 43 L. J. P. & M. 26 ; 
Dempsey v. Lawson (1877), 2 j\ D. 98 ; Green v. Tribe 
(1878), 9 Ch. D. 231 ; In the Goods of Tenney (1881), 
45 L. T. 78 : Ilellier v. Ilellier (1884), 9 1\ D. 237 ; lie 
Elcom, Layborn v. Grover Wright, [1891] 1 Ch. 303 ; 
Cadell v. Wilcocks, [18981 P. 21 ; Kent r. Kent. [1902] 
P. 108 ; Townsend r. Moore, 11905] P. 66 ; In the Estate of 
Bryan, [1907] P. 125. 

722 . Not Inconsistent with each other- 
Some imperfect in form.] — Where several testa- 
mentary papers are found after a decease each 
consistent in all important respects with the 
others, the whole will be taken to form one will & 
will be admitted to probate as such even where 
one or more may be irregular in form & imperfect 
in attestation . — In the Goods of Rotton (1870), 35 
L. T. 518. 

723 . One will unexecuted.] — Testatrix 

left two testamentary documents, of which only 
one was duly executed. The first or unexecuted 
document made various specific bequests, & 
appointed an exor. The second, winch was duly 
executed, bequeathed all the property of testatrix 
to her nephew, “ for the purposes I require him to 
do absolutely ” : — Held : the two documents 
could not be admitted to probate as together 
constituting the will of deceased, but probate 
might be granted of the second or executed docu- 
ment, with directions to the exor. to administer 
the estate in conformity with the trusts of the 
first document. — In the Goods of March ant, [1893] 
P. 254 ; 62 L. J. P. 114. 

724 . Will constituted by aggregate.] — 

Testatrix, by will made before Dec. 31, 1857, 
bequeathed pecuniary & specific legacies, A gave 
her residuary estate to trustees in trust for con- 
version, & to hold the fund in trust for Mrs. W. 
for life, after her death for her children. >Slie 
declared that the “ several pecuniary legacies ” 
bequeathed to such persons as should be married 
women should be for their separate use. After 
Dec. 31, 1857, she made a codicil to her will by 
winch she made a considerable increase in the 
amount of her pecuniary legacies, but did not 
otherwise affect the residuary estate. She died 
in 1800. In 1868 one of the daughters of Mrs. W., 
with the concurrence of her husband, by deed 


duly acknowledged, assigned her reversionary 
share in the residuary estate to a purchaser, 
treating herself as empowered by Married Women’s 
Reversionary Interests Act, 1857 (c. 67), s. 1, to 
assign her interest : — Held : the assignor did not 
become “ entitled under an instrument made after 
Dec. 31, 1857,” for she derived title under the will 
which was made before that date, & the will & 
codicil could not for this purpose be treated as 
together forming one instrument which was not 
“ made ” until the codicil was executed . — lie 
Elcom, Layborn v. Grover Wright, [1894] 1 Ch. 
303 ; 63 L. J. Ch. 392 ; 42 W. R. 279 ; 10 T. L. It. 
162 ; 38 Sol. Jo. 127 ; 7 R. 87 ; sub nom. He 
Elcom, He Hamilton, Layborn v. Groves- 
Wright, 70 L. T. 54, C. A. 

Annotation : — Retd. Re Smith, Prada v. Vandroy (1916), 85 

L. J. Ch. 657. 

725 . .] — By two testamentary instru- 

ments, called respectively a British will & an 
Australian will, testator domiciled in Scotland 
made a complete disposal of his estates, British 
& Australian, directing that the British will should 
be construed & administered according to the law 
of Scotland, the Australian will according to the 
law f of New South Wales. His widow, on his 
death without issue, obtained a decree of tho Ct. 
of Sess. in Scotland establishing her legal right in 
name of jus relictiv & terce, with consequential 
relief, the ct. declining jurisdiction as against the 
Australian trustees. Under a summons issued in 
the Supreme Ct. of New South Wales by resp. 
trustees of the Australian will, tho widow claimed 
the beneficial dispositions in her favour contained 
therein ; the ct. decided in her favour, & an 
appeal therefrom was instituted by applt., party 
thereto, who took beneficially under the Scottish 
will, but not under the Australian : — Held : the 
two instruments formed one will containing a 
coherent scheme of intention, <te the widow, having 
elected to defeat the will in part, could not claim 
under it, & accordingly took no interest, under the 
Australian will. — Douglas-Menzies v. Umphelby, 
[1908] A. 0. 224 ; 77 L. J. P. O. 64 ; 98 L. T. 509 ; 
24 T. L. R. 344, P. C. 

A n notations : — Refd. Pitman v. (Yum Ewing, [1911] A. ('. 

217 ; Brown v. (J reason, 11920] A. C. 860; Verse burrs 

Creameries v. Hull <5t Netherlands 8.8. Co., [1921] 2 K. B. 

608. 

726 . Clause introduced per Incurlam In 

second will — Omitted from probate.] — Testator 
executed a will drawn by a law yer, disposing of 
his real estate, but leaving some personal property 
undisposed of. ITe expressed an intention of 
disposing of the latter by a future instrument. 
Subsequently he bought a printed form, & without 
legal advice, disposed of his personal property, 
inserting a clause revoking all former dispositions : 
Held : the second document was intended to be 
supplemental to the prior one, the revocatory 
clause did not represent testator’s wishes, & both 
documents would be admitted to probate, tho 
revocatory clause in the second being omitted. — 
Marklew v. Turner (1900), 17 T. L. R. 10. 


721 i. All property executed .) — 

Testator executed a will & two codicil*, 

& subsequently executed another will 
carrying out the provisions of the 
former one & a codicil referring to the 
provisions of both wills. The ct. 
granted probate in common form of 
both the wills & the three codicils as 
together containing the last will He 
testament of deceased.—/ n the floods of 
Bowen (1811), Milvv. 609.— -IR. 

721 li. the Grodl of 

Bonner, 21 L. H. ir. 339. — IR. 

721 iii. . 1 - In the Goods of » 

Power, 25 L. B. Ir. 509. — ir. I 


m. Not inconsistent with each 

other.] — Testatrix left two wills neither 
in any respect contrary to tho other 
& neither containing a residuary be- 
quest or an executory appointment, but 
the latter though styled her last will 
being rather codicil lary to tho former. 
The ct. decreed for both as containing 
together, ’the will of testatrix. — Bustekd 
v. Euier (1834), Milvv. 345. — IR. 

724 i. Wilt constituted by aggre- 

gate .) — A will is not necessarily con- 
fined to one document, but may bo 
contained in several documents. — Re 
Erhkine Estate (Alta.), [1918] I 


\V. W. II. 249 - CAN. 

724 ii. .] — Re Bhayroo 

Estate (1919), 10 N. L. It. 306.— 

S. AF. 

n. Will cf* letter modifying will.] 

— Humble v. Dumble, 8 A. It. 4 76. 
—CAN. 

o. Two holograph wills.) — 

Low's Executors (1873), 11 Macph. 
(Ct. of Hess.) 744 ; 45 8c. Jur. 452.— 
SCOT. 

p. .] — Tronhon v . Troxbon 

(1884), 12 It. (Ct. of 8oss.) 155 ; 22 
Sc. L. It. 125.— SOOT. 
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727. No evidenoe of priority of execution- 
complete inconsistency — Neither document ad- 
mitted.] — Frimd facie every testamentary docu- 
ment duly executed in accordance with the pro- 
visions of Wills Act ought to be admitted to pro- 
bate. But if there are two testamentary docu- 
ments of the same date, & it cannot be ascertained 
which of them was executed first, & their pro- 
visions are so inconsistent that they cannot stand 
together, the presumption in favour of admissi- 
bility will be rebutted, & neither document will be 
admitted to probate. 

But when the provisions of two testamentary 
documents, the priority of which is uncertain & 
in neither of which there are express words of 
revocation, are apparently inconsistent, the ct. 
will endeavour so to construe the words that if 
possible the two documents may stand together, 
& may both bo admitted to probate as expressing 
together the whole testamentary intention of the 
testator. 

Testatrix executed two codicils, both dated the 
same day, their provisions being to some extent 
inconsistent. The evidence of an attesting witness 
proved, in the opinion of the Ct. of Appeal, that 
the two codicils were executed on the same 
occasion & practically simultaneously. There 
was nothing to show which was in fact executed 
first. The judge refused to admit either codicil 
to probate, on the ground that an introductory 
clause in each showed that it was intended to 
operate only in the event of testatrix surviving 
her husband, whereas she died before him : — 
Held: (1) on the true construction of the intro- 
ductory clause, the codicils were not contingent or 
conditional, but were intended to operate in any 
event ; (2) the provisions of the two codicils were 
not so inconsistent that they could not stand 
together, <fc both ought to be admitted to probate. 
— -Townsend v. Moore, [11)05] 1\ 00 ; 71 L. J. 1\ 
17 ; 92 Ij. T. 025 ; 50 YV. R, 038 ; 19 Sol. do. 1 10, 
C. A. 

728. Partial inconsistency.] — Towns- 

end v. Moore, No. 727, ante. 


729. Intention ascertained from disposition 

of property.] — In the absence of express words of 
revocation in a later testamentary paper, the 
admissibility to probate along with it of an earlier 
paper is a matter of intention to be sought from 
the dispositions of property made by testator. 

The question wdiich paper or w hat number of 
papers testator desired or expected to be admitted 
to probate is not the true test. 

Testator duly executed a formal will disposing 
of his entire estate & appointing exors. At a later 
date, on a printed form commencing with the 
words, “ This is the last & only will,” he purported 
to deal only with certain policy moneys & 
appointed an exor. : — Held : the words “ last & 
only ” effected no revocation of the earlier will. 
— Simpson v. Foxon, [1907] r. 54 ; 76 L. J. P. 
7 : 90 L. T. 470 ; 20 T. L. R. 150. 

730 . Pencil notes on epitome of will— Pencil 

notes made abroad.] — Testator, while in Scotland 
shortly before his death, had made some pencil 
notes on an epitome of his will, dated June 12, 
1914, by which he gave Ins estates in Perthshire 
to a nephew instead of to a brother. These pencil 
notes were valid testamentary dispositions accord- 
ing to the law of Scotland : — Held : t he notes were 
valid holograph testamentary documents, & should 
be admitted to probate, together with the will of 
June 12, 1914. — In the Estate of Foster, Foster 
v. Foster (1922), 07 Sol. Jo. 199. 

Soldier’s will.] — See Roy a). Forces, VoI. 

XXXI X., p. 009, No. 252. 


731 J Will inclosed In sealed cover — Cover duly 
signed & attested — Evidence of Identity of in- 
closure.] — B. produced a sealed envelope, on which 
was written, “ I confirm the contents written in the 
inclosed document in the presence of,” etc. This 
was signed by her, & attested by two witnesses. 
On her death, two days subsequently, the envelope, 
still sealed with the same seal, was found on her 
table directed to J. A., her nephew ; on being 
opened, it was found to contain a testamentary 
disposition in the form of a letter addressed to 
her nephew. The ct. admitted parol evidence 
of the identity of the inclosure so found after death 
with the document referred to by the executed 
memorandum, & granted probate of the envelope 
& contents to J. A., as exor., according to the tenor. 
— In the Goods of Almosnino (1859), 1 Sw. & Tr. 
508 ; 29 L. J. P. & M. 46 ; 2 L. T. 191 ; 23 J. P. 
328 ; 6 Jnr. N. S. 302 ; 164 E. R. 835. 

Annotations -Folld. He Nichollw, Hunter v. NicholK [11)21 ] 

2 Cb. 11. Refd. Van Straubenzee v . Mtmck (18G2), 

Sw. & Tr. 6. 

732. -.] — An Englishman who had ac- 
quired a domicil in Chile executed a closed or secret 
will according to the provisions of the Chilean Civil 
Code before a notary public <fc five witnesses. By 
that code a closed will was deemed to include the 
cover which contained it, & that cover was the 
only document on which the names of testator, the 
five witnesses, & the notary were signed together, 
the will itself being signed by testator alone. This 
closed will, with the cover thus indorsed, was 
proved or registered in Chile, & letters of adminis- 
tration with the will, including the cover, annexed, 
were granted to pltf. in England, where testator 
possessed real property : — Held : the indorsement 
on the envelope & the document therein inclosed 
constituted one testamentary disposition, & testa- 
tor had executed a will capable of passing his real 
estate in England. — Re Nicholes, Hunter v. 
Nicholls, [1921 1 2 Oh. 11 ; 90 L. J. Ch. 379 ; 125 
L. T. 55 ; 65 Sol. Jo. 533. 

733. Inconsistent wills of same date — One exe- 
cuted by mistake — Different sides of same paper.] — 
Testatrix duly executed two inconsistent wills, 
bearing the same date, & written on different 
sides of the same sheet of paper. Evidence was 
admitted to show that deceased signed one of them 
only as her will, & signed the other by mistake. 
The ct. granted probate of the paper signed by 
testatrix, with the intention that it should operate 
as her will, & not of the other paper. — hi the Goods 
of Nosworthy (1865), 4 Sw. & Tr. 44 ; 34 L. J. 

P. M. & A. 145 ; 11 Jur. N. S. 570. 

734. Admissibility of parol evidence — What 
documents constitute will.] — Testator executed 
three testamentary papers on the same day, one, 
of them purporting to dispose of certain property 
in Canada only, & two of them purporting to 
dispose of certain property in England, & of the 
residue. Parol evidence being admitted to ascer- 
tain the order in which they were executed, & to 
explain their ambiguity, it appeared that testator 
intended the two which purported to dispose of 
the residue to apply only to the residue in England. 
Probate was granted of the three papers as 
together containing the last will & testament of 
deceased. — In the Goods of Nick alls (1865), 4 
Sw. & Tr. 40 ; 34 L. J. P. M. & A. 103 ; 29 J. P. 
455 ; 13 W. R. 1047 ; 164 E. R. 1430. 

735. Evidence of mistake .] — In the 

Goods of Nosworthy, No. 733, ante. 

733 . Statements of testatrix — Made 

before or after execution.] — Statements of testatrix, 
whether made before or after the execution of the 
will, are admissible to show what papers con- 
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Wills. 


Seel. 1. — Form : Sub-sect. 0. Sects. 2 & 3 : Sub- 
sects. 1 <fc 2, A . & B 

stitute the will. — Gould v. Lakes (1880), OP. D, 
1 ; 49 L. J. P. 59 ; 43 L. T. 382 ; 44 J. P. 098 ; 29 
W. R. 155. 

Annotations : — Apld. In the Goods of Hutchison (1902), 18 
T. L. K. 706. Reid. In the Estate of Bryan, [1907 ) I\ 125 ; 
In the Estate of Jessop (1924), 40 T. L. K. 800. 

737. Order in which documents executed.] — 

In the Goods of Nickalls, No. 734, ante. 

English will & Scottish trust disposition & settle- 
ment.] — See Executors, Vol. XXIII., p. 138, 
Nos. 1370, 1377. 

Probate when testator leaves more than one 
will.] — See Executors, Vol. XXIII., pp. 139-141, 
Nos. 1378-1415. 


Sect. 2. — WRITING. 

See. Wills Act, 1837 (c. 20), ss. 9, 11. 

738. Legibility — Reference to master.] — Where 
the will is writ blindly, 6c hardly legible, &c the 
legacies in figures, ct. referred it to a master to 
examine what those legacies were, & the master 
to be assisted with such as understood the art of 
writing. — Masters v. Masters (1718), 1 P. Wms. 
421 ; 24 E. R. 454. 

Annotations : — Consd. Norman v. Morrell (1799), 4 Vcs. 769. 

Reid, Brudenell v. Boughton (1741), 2 Atk. 268 ; St. 

Albans r. Beauelerk (174 6), 2 Atk. 666; Habergham v. 

Vincent. (1 796), 4 Bro. C. C. 656, c* ; Thomas r. Thomas 

(1796), (5 Term Ken. 671 ; Ferraris & Croker v. Hertford 

(1846), 6 Curt. 468. Mentd. Hatton v. Hooley (1776), 

Lofft, 122 ; Bonner v. Bonner (1 K07 ), 13 Ves. 379 ; Smith 

r. Jersey (1821), 3 Bli. 290 ; Williams r. Hughes (1857), 

24 Bcav. 474. 

739. Method of writing — In pencil — Making of 
will.] — Probate of a codicil mitten in pencil, 6c 
whicli had been in possession of the exor. upwards 
of three years, called in & revoked. 

It has been objected that it is written in pencil ; 
to this it has been replied that deceased had a 
right to write his will with a pencil or to write liis 
will 6c three codicils in ink & a fourth in pencil, & 
so he has undoubtedly, 6c it would be valid in law 
provided that the ct. could be satisfied that lie 
intended so to do. . . . But when the question 
to be decided is the previous one, whether he did 
intend this paper as the final declaration of his 
mind A: as a codicil, or whether it was merely 
preparatory to a more final disposition the material 
with which it is written becomes a most important 
circumstance, 6c the importance of it is still further 
increased when the ct. sees that deceased made 
other codicils all formally written in ink, one before 
this paper, others possibly after it (Sir J. Niciioll). 
— Rymes v. Clarkson (1809), 1 Phillim. 22 ; 101 
E. R. 901. 

Annotation .-— Reid. Godrnan v. Godnuin, [19201 I*. 261. 

740. — .] — Where a will seemed to 

have been first written iu pencil 6c afterwards 
traced with ink, but not completely, words in some 
cases being written in ink above, 6c apparently in 
substitution for, the pencil writing, 6c in other 
parts the pencil writing standing alone, the ct. 
declined to include the pencil writing in the grant 
of probate of the will . — In the Goods of Bellamy 
(1800), 14 W. R. 501. 

741. — — .] — Deceased executed a 

printed form of a will. The blanks were fdlcd up 
by deceased in her own handwriting, partly with 
ink 6c partly with a pencil. Some portion of the 


writing in ink extended over that in pencil, & 
some words of the latter had been rubbed out & 
obliterated. The words in ink were sensible as 
read with the printed part of the will. The attest- 
ing witnesses did not see the writing when they 
attested the will : — Held : the words in pencil were 
deliberative only, & probate was granted without 
them. — In the Goods of Adams (1872), L. R. 2 P. 
& D. 307 ; 41 L. J. P. & M. 31 ; 20 L. T. 526 ; 30 
J. P. 407 ; 20 W. R. 400. 

742. Alterations.] — In the Goods of 

Lawson (1842), 0 Jur. 349. 

743. - — - — .] — Testator executed a 

will 6c codicil. At some time after the execution 
of the will, but before that of the codicil, lie, with 
a pencil, struck through several paragraphs of his 
will, 6c made his initials on the margin ; he also 
placed a query opposite other paragraphs. The 
codicil confirmed, in so far as it did not alter, the 
will : — Held: the alterations so made were only 
deliberative, 6c not final, & not included in the con- 
firmation of the codicil, 6c, therefore, to be omitted 
from the probate. — In the Goods of Hall (1871), 
L. R. 2 P. & D. 250 ; 40 L. J. P. & M. 37 ; 25 L. T. 
384 : 35 J. V. 808 ; 19 W. R, 897. 

Annotation Refd. lie flay, Kerr r. Stfnneur (1906), 52 

W. K. 92. 

744. .] — Testator duly executed 

his will in 1875, giving an annuity to his widow 
charged upon cert ain pioperty over which he had 
a power of appointment 6c subject thereto to his 
daughters. The will remained in the custody of 
his sobs., &. down to the time of his death, testator 
frequently expressed his regret that he was not 
in a position to benefit his widow more largely. 
In 1888 lie executed a second document in form of 
a will whicli he inclosed in a sealed envelope with 
instinct ions that it was to be opened at the same 
time as his will. By it he left to a Mrs. B. certain 
house property which he hail purchased out of his 
savings. No exors. were therein appointed, 6c 
the printed revocation clause was struck through 
with a pencil : — Held : both documents were 
entitled to probate & the second of them should 
not include the revocatory words. — 7 n the Goods 
o/Tonge (1891), 00 L. T. 00. 

745. Important in determining intention of 

testator.] — Rymes v. Clarkson, No. 739, ante. 

746. Will containing blank spaces — In body of 
will — Whole sheet.] — Will written on the first side 
of a sheet of paper, an attestation clause, the 
signature of testator, 6c subscriptions of two 
witnesses on the third, the second side being in 
blank. Probate granted.- — In the Goods of Gome 
(1843), 3 Curt. 758 ; 2 Notes of Cases, 479 ; 7 
Jur. 1094 ; 103 E. R. 892. 

Annotation : — Distd. In the Goods of Chaplyn (1846), 4 Notes 

of Cases, 4 69. 

747. -.] — A will containing a 
disposition of the entire property 6c an appoint- 
ment of exors. on the fiist page, with two inches 
in the last line in blank, 6c under that line a blank 
of one inch two-tenths, the second page wholly 
in blank, the third page commencing a testi- 
monium clause, with a revocation of former wills, 
& the signature of testatrix written one inch eight- 
tenths below that clause, held, to be signed “ at 
the foot or end.” The Wills Act does not require 
a wdll to be written continuously. 

The signature of the testatrix is not at the foot 
or bottom of the first page, where, had the will, in 


PART V. SECT. 2. 

739 i. Method of writing — In pencil — 
Making of will.) — A testamentary deed 
Is not invalid because it is written in 
pencil. — Simsox r. Simson (1883), 10 


K. (Ct. of Sens.) 1217 ; 20 8c. L. U. 831. 
—SCOT. 

<!• Codicil.] — A codicil 

written in pencil is effectual if it be 
clear that it is a testamentary writing, 
N not merely a jotting. — Mum’s Trus- 


— cs (1869). 8 Macph. (Ct. of Seas.) 53 ; 
42 Sc. Jur. 25. — SCOT. 

r. Use of ditto marks — Will valid ,] — 
Murray v. Haylow, [1927] 3 I). L. It. 
1036 ; 60 O. L. K. 629.— CAN. 



Part V. — Formalities of Will or Codicil. 


249 


my opinion, there ended, it should have been 
laced, as undoubtedly there is sufficient space, 
cannot, however, regard the will as complete on 
the first page ; the clause of revocation, & the 
declaration that this only is her last will, which 
are written on the third page, I must consider to 
be a part of the will. Had the paragraph on the 
third page consisted merely of a testimonium 
clause, I should have taken a different view of the 
matter ( per Cun.). — In the Goods of Corder 
(1848), 1 Rob. Eccl. 669 ; 6 Notes of Cases, 556 ; 
12 L. T. O. S. 249 ; 12 Jur. 966 ; 163 E. R. 1173. 

Annotation : — Distd. In the Goods of White (I860), 30 L. J. 

P. M. & A. 65. 

748. Partly filled in writing of testa- 

trix.] — Where testatrix, having requested a person 
to draw for her the form of a will, & he did so, 
leaving a large blank space for the disposition, 
which she filled up with her own hand, a con- 
siderable space being unfilled in the body of the 
will, otherwise duly executed : — Held : the statute 
had been complied with, there being no words 
therein to prevent blanks being left in the body of 
a will. — Corneby v. Gibbons (1849), 1 Rob. 
Eccl. 705 ; 6 Notes of Cases, 679 ; 13 G. T. O. S. 
27 ; 13 Jur. 264 ; 163 E. R. 1185. 

Annotations : — Apld. In the Goods of Kirby (1849), (5 Notes 

of Cases, 693. Distd. In the Goods of White (I860), 30 

L. J. P. M. & A. 55, 

749. Schedule for legacies — Legacies written 

on third sheet.] — Deceased, in making her will, 
used a schedule in which blanks had been left for 
the legacies. Instead of filling up the blanks, she 
wrote the legacies on the third side of the sheet. 
Probate not granted without evidence as to the 
time when she wrote such legacies . — In the Goods 
of Burnett (1841), 2 G. T. O. S. 317. 

750. Will need not be written continuously.] — 
In the Goods of Ooruer, No. 747, ante . 

751. Code letters to designate legacies — Evidence 
of intention admissible.] — Testator bequeathed to 
his son “ the sum of i. x. x. ” : —Held : extrinsic 
evidence was admissible to explain the meaning of 
these letters. — Kell v. Charmer (1856), 23 Beav. 
195 ; 4 W. It. 787 ; 53 E. R. 76. 

Wills of soldiers & sailors.] — See, generally , 
Royal Forces, Vol. XXXIX., pp. 332-339, Nos. 
180-252. 

Wills of seamen.] — See Shipping, Vol. Xi J., 
p. 246, No. 864. 


Sect. 3. — SIGNATURE. 

Sub-sect. 1. — Necessity for Signature. 
See Wills Act, 1837 (c. 20), s. 9. 


Sub-sect. 2. — Methods of Signing. 

A . Seal. 

752. Sealing unnecessary.]— Sealing not neces- 
sary to the execution of a devise under Stat. 
Frauds ; nor sufficient without signing. — Wright 
v. Wakeford (1811), 17 Yes. 454 ; 34 E. It. 177, 


L. C. ; subsequent proceedings (1812), 11 Taunt. 
213. 

Annotations: — Distd. Moodie v. Hold (1816), 1 Madd. 516. 
Consd. Houghain v. Sandys (1827), 2 Sim. 95. Distd. 
Burdott v . Spilsbury (1843), 10 Cl. & Fin. 340. Apld. 
Barnes v. Vincent (1815), 3 Notes of Cases, 628. Distd. 
Re Wrey’s Trust (1850), 17 Sim. 201. Consd. Vincent v. 
Sodor & Man (Bp.) (1851), 4 De G. & Sm. 294. Refd. 
Doe d. Hotchkiss v. Pearce (1815), 6 Taunt. 402 ; Tatnall 
v. Hankey(1838), 2 Moo. P. O. G. 842 ; Newton y. Ricketts 
(1861), 9 El. L. Gas. 263 ; In the Goods of Jenkyns (1862), 
32 L. J. P. M. & A. 71. 

753. Whether sealing alone sufficient.] — Where 
a devisor wrote the will with his own hand, & 
sealed it, but did not subscribe his name ; this was 
held a sufficient signing within Stat. Frauds. 
A mark is a sufficient signing. Semhle : sealing 
alone is sufficient. — Gemaine v. Staneley (1681), 
1 Freem. K. B. 538 ; 3 Gev. 1 ; 89 E. R. 402. 

A nnotations : — Apld. Warneford v. Warnoford (1726), 2 
Stra. 764. Dbtd. Smith v. Evans (1751), 1 Wils. 313. 
Apld. Ellis v. Smith (1754), 1 Vos. 11. Consd. Morison v. 
Tumour (1811), 18 Ves. 175 ; Roberts v. Phillips 11855), 
4 E. & B. 450. Refd. Wilklnsou v. Meyer (1724), 8 Mod. 
Rop. 232 ; Durrell v. Evans (1862), 1 II. & C. 174. 

754. .] — Sealing a will is signing. — Warne- 

ford v. Warneford (1727), 2 Stra. 764 ; 93 E. R. 
834. 

Annotations : — Dbtd. Ellis v. Smith (1753), 1 Dick. 225. 
Refd. Gooch V. Goodman (1842), 6 Jur. 779. 

755. .] — Sealing a will is not a sufficient 

signing of it within Stat. Frauds. — Smith v . 
Evans (1751), 1 Wils. 313 ; 95 E. R. 636. 

756. .] — (l) Not necessary under Stat. 

Frauds that testator should sign in the presence 
of the witnesses, llis acknowledgment of his 
handwriting is sufficient, although done to the 
several witnesses at different times. 

(2) How can it be said that putting a seal to it 
would be a sufficient signing (Gord Hard- 
wicke, O.). — Grayson v. Atkinson (1752), 2 Ves. 
Sen. 454 ; 28 E. R. 291 ; sub nom. Grayson v. 
Wilkinson, Dick. 158, G. (J. 

Annotations: — As to (1) Apld. Ellis r. Smith (1754), 1 Ves. 
11. Consd. Morison v. Tumour (1811), 18 Ves. 175 ; 
Ilott v. Genge (1842), 3 Curt. 160 : Casement v. Fulton 
(18 45), 5 Moo. P. G. G. 130. Refd. Body v. liaise. Hunt v. 
Halse, Kenning v. Halso (1891), 61 L. J. Q. B. 57 ; Shamu 
Patter v. Abdul Kadir ltavuthau (1912), 28 T. L. R. 583. 
Generali)/, Mentd. Boyso v. Rossborough (1854), 3 De G. M. 
U. 817. 

757. .] — Nor do I think sealing is to be 

considered as signing ; & I declare so now, because, 
if that question ever comes before me, 1 shall not 
t hink myself precluded from weighing it thoroughly 
& decreeing that it is not signing (Willes, C.J.). — 
Ellis v. Smith (1754), 1 Ves. 11 ; 1 Dick. 225 ; 
34 E. R. 667, G. <J. 

Annotations : — Refd. Harrison v. Harrison (1803), 8 Ves. 
185 ; White v. British Museum Trustees (1829), 6 Bing. 
310 ; Ilott t\ Genge (1842), 3 Curt. 160 ; Casement v. 
Fulton (1845), 5 Moo. P. G. C. 130 ; Shamu Patter v. 
Abdul Kadir Ravuthan (1912), 28 T. L. R. 583. Mentd. 
King v. Turner (1833), 1 My. & K. 456. 

758. .] — Wright v. Wakeford, No. 752, 

ante . 

B. Mark . 

759. Sufficiency of mark.] — Gemaine v. 
Staneley, No. 753, ante . 

760. Proof of inability to write unnecessary.] — 

Under Stat. Frauds, ss. 5, 6, the making of a mark 


PART V. SECT. 3, SUB-SECT. 1. 

t. Whether necessary .] — W here it was 
found that a document purporting to 
be the will of a Mohammedan lady 
was in fact drawn up in accordance 
with instructions givon by testatrix to 
a vakil at a time when testatrix was 
competent to make a will : — Held : such 
document was a valid will notwith- 
standing the absence of the signature of 
testatrix. — Aulia Bibi c. Ata*ud-Din 
(1906), 1. L. R. 28 All. 715.— IND. 


n . . ] — Foley r. Costello (1904), 

G F. (Ct. of Sess.) 365 ; 41 Sc. L. R. 
286 ; 11 S. L. T. 660.— SCOT. 

PART V. SECT. 3, SUB-SECT. 2.— A. 

b. Seal with initials .] — Testator, in 
the presence of two subscribing wit- 
nesses, affixed a seal stamped with his 
initials to his will, which was entire] y 
written by himself, placed his finger on 
the seal & said, *’ This is my hand N 
seal ” : — Held : the will was suffici- 


ently signed by him. — In the Goods 
of Emerson (1882), 9 L. R. Ir. 443. 
— IR. 

PART V. SECT. 3, SUB-SECT. 2.— B. 

759 i. Sufficiency of mark.) — Scmblc : 
a signature must be intended by the 
person signing, whether testator or 
witness, as an act either of execution 
or of attestation. If, therefore, the 
intending testator’s name has been 
subscribed for him, not by way of actual 
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Wills. 


bed. 3 .' — Signature: Sub- sect, 2 , B. & C. ; sub-sccts. informal, signed by mark instead of the usual 
4 5, subscription in full of testator, & has been obtained 

by the devisor, to a will of real estate, is a sufficient from bim b y one of the propounders having a 
signing ; & it is not necessary to prove that he substantial interest in its provisions & witnessed 
could not write his name at the time. — Baker v. two of ber relations. Such a will is not invalid ; 

Bening (1838), 8 Ad. A El. 04 ; 1 Will. Woll. & H. but tbe onus vrobandi may be increased by cir- 
148; 7 L. J. Q. B. 137 ; 112 E. R. 771 ; sub now. cumstances, A the presumption may even be 
Taylor v. Benin o, 3 Nev. A P. K. B. 228: 2 conclusive against the validity of the instrument. — 
Jur. 775. Donnelly v. Broughton, [18911 A. C. 435 ; 60 


Annotations : — Refd. In the Goods of Jenkyns (1863), 9 Jur. 

N. S. 311 ; In the Goods of JBlewitt (1880), 5 P. D. 110. 

Mentd. Trotter v. Walker, Aylan’s Case (1802), 13 C. B. 

N. 8. 30 ; Bennott v. Brumfltt (1867), L. K. 3 C. 1*. 28. 

761. No name appearing in will.] — Testa- 
trix signed her will with a mark, her name not 
appearing : — Held : to be a sufficient signing under 
Wills Act, 1837 (c. 26), s. 9 . — In Ike Goods of 
Bryce (1839), 2 Curt. 325 ; 163 E. R. 427. 

Annotation : — Refd. In the Goods of Douse (1802), 31 L. J. 

P. M. & A. 172. 

762. Hand of testator guided — Prevented 

by illness from signing.] — If testator, who is 
unable, from illness, to sign his will, has his hand 
guided in making his mark, it is a sufficient 
signature within Stat. Frauds. — W ilson v. Bed- 
dard (1841), 12 Sim. 28; 10 L. J. Oh. 305 ; 5 
Jur. 024 ; 59 E. R. 1041. 

Annotation /—Mentd. McGregor r. Topham (1850), 3 H. L. 

Cas. 132. 

763. Testatrix incapable of speech or 

writing.]— Testatrix, who was incapable of speak- 
ing or writing owing to an apoplectic stroke, only 
assented by nods of her head A< several pressures 
of her hand in answer to questions put to her by 
the person drawing her will. She made a mark 
with a pen in lieu of a signat ure : — Held : if the 
jury believed the document was in accordance 
with the wishes of testatrix they could find in 
favour of it . — In the Estate of IIoltam, Gillett v. 
Rogers (1913), 108 L. T. 732. 

764. Wrong name appearing in will.] — 

A will purporting to be that of S. Clarke, A 
delivered by her as such for sab* custody to one of 
her exors. shortly before her death, was executed 
by mark, against which appeared the name S. 
Barrell : — Held : there being no doubt as to the 
identity of testatrix, her execution by mark was 
not vitiated by another person having written the 
wrong name against it . — In the Goods of Clarke 
( 1858), 1 Sw. A Tr. 22 ; 27 L. .1. I\ A M. 18 ; 30 
L. T. O. 8. 340 ; 4 Jur. JN. 8. 243 ; 6 W. It. 307 ; 
164 E. R. 611. 

Annotation ; — Apld. Jn the Goods of Douce (1862), 2 Sw. & 

Tr. 393. 

765. .] — A. put his mark to a testa- 

mentary paper in wliich he was throughout 
described as 0. B. The ct. being satisfied on 
affidavit that A. B. duly executed the paper by 
mark ammo testandi , granted probate thereof as 
his will . — Jn the Goods of Douce (1862), 2 8w. A 
Tr. 593; 6 L. T. 789; 8 Jur. N. 8. 723; 164 
E. R. 1127 ; sub north. In the Goods of Douse, 
31 L. J. P. M. A A. 172. 

766. Necessity for strict proof of will.] — 

Strict proof must be given of a will which is 


L. .T. P. C. 48 ; 65 L. T. 558 ; 40 W. R, 209, P. O. 

C, Other Cases . 

767. Signature written in pencil — “ In case of 

accident.”] — Probate granted of a paper written 
in ink, but dated A signed in pencil, with the 
addition “ in case of accident, T sign this my will,” 
having also an attestation clause unsigned : the 
facts pleaded in the allegation being sufficient to 
rebut the legal presumption against the paper. 
On reversing the decision of the Prerogative Ct. 
rejecting an allegation pleading circumstances to 
entitle a paper to probate, the Judicial Committee 
retained the cause, A ultimately granted probate of 
the instrument. — Bateman v. Pennington (1840), 
3 Moo. P. C. C. 223 ; 13 E. R. 95. 

Annotation Consd. Doc (1. ShallcruHS e. Palmer (1851), 
16 Q. B. 747. 

768. Initials — Will recited as executed by 
mark.] — In the Goods of Savory (1851), 18 L . T. 
O. 8. 280 ; 15 Jur. 1012. 

769. Signature stamp— Affixed by direction of 
testator.] — Jenkins v. Gaisford A Turing, In the 
Goods of Jenkins, No. 776, post. 

Execution of holograph will.] — Sec Sub-sect. 5, 
E„ post. 


Sub-sect. 3. — Assumed Name. 

770. Maiden name — Execution by widow.] — 

Where a widow has been known for some years 
by her maiden name, A her money in the funds 
has been standing in that name, the ct. having 
conclusive evidence of identity, will grant probate 
to a will made in her maiden name with justifying 
security.— Jn the Goods of Weston (1844), 3 D. T. 
O. 8. 140 ; 8 J. P. 362. 

771. Assumed name equivalent to mark.] — 

Will of a married woman, under a power in a will 
giving property to her separate use, not requiring 
the power to be executed in any form, the will 
being signed with a wrong name, admitted to 
probate. — In the Goods of IIazelbine (1814), 3 
Notes of Cases, 196. 

772 . Name of deceased husband.] — 

Testatrix signed her will in the name of her first 
husband, during the lifetime of her second 
husband : — Held : to be a sufficient signature 
under Wills Act, 1837 (c. 26), s. 9. — In the Goods of 
Glover (1847), 5 Notes of Cases, 553 ; 10 L. T. 
O. 8. 118 ; 11 Jur. 1022. 

773. .] — Testatrix, having duly executed 

her will under an assumed name, subsequently 
altered the will by erasing that name, A signing 


execution, but aw the preliminary of a 
mark to Do made by him, the mark 
alone would have been his signature. — 
Burke v. Moore, In the Go<xis of 
Moore (1875), 9 I. K. Eq. 609.— IR. 


761 i. No name appearing in 

vnll.J-Re McNamkk, 31 N. Z. L. If. 
1007.- N.Z. 


PART V. SECT. 3, SUB-SECT. 2.— C. 

o. Initials . ] — A signature by means 
of testator h initials is a sulhcient com- 
pliance with the requirement of the 
Wills Ordinance that he shall sign his 


name. Uc Tkollii*, 12 8. C. 213. — 
S. AF. 

d. Signature stamp. ] — - STIRLING 
Stuart v. Stirling Crawford’s 
Trustees (1885), 12 U. (Ct. of Seas.) 
610 ; 22 Sc. L. it. 391.— SCOT. 

e. Signature written upside down .] — 
\\ here the signature to a will was on 
t he opposite side of the paper to the will 
& was turned upside down but its 
position was accounted for by tbe 
affidavits of the attesting witnesses *. — 
Held: Wills Act Amendment Act 
exactly provided for the case : there 


seeming to bo no ground lor suspicion 
that any Improper practice w’as rosorted 
to, the mere circumstances of the 
signature being placed upside down did 
not affect the question ; & probate 

granted . — Re Oamcbell (1863), 2 

W. A W. 119.— AUS. 

PARt V. SECT. 3, SUB-SECT. 3. 

f. Mark against maiden name. 1 — A 
murried woman executed her will by 
making her mark against her maiden 
name : — Held : sufficient. — lie 
Will (1883), 9 V. L. K. 23.— AUS. 
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her true name ; but the witnesses did not sub- 
scribe the will as altered. Probate was granted 
of the will as it originally stood, as the ct. con- 
sidered the assumed name might be regarded as 
the mark of testatrix. — In the Goods of Bedding 
(otherwise Higgins) (1850), 2 Rob. Eccl. 389 ; 
10 L. T. O. 8. 177 ; 14 Jur. 1052 ; 163 E. it. 1338. 

Annotation : — Refd. In the Goods of Douse (1862), 31 L. J. 
P. M. &A. 172. 

Execution by mark of will in wrong name.] — See 

Nos. 704, 705, ante. 


Hub-sect. 4. — Signature on Testator’s 

Behalf. 

See Wills Act, 1837 (c. 26), s. 9. 

774. Signature in name of testator — Signature 
by attesting witness.] — A will signed for testator 
by one of the witnesses who attested the execution, 
valid, under Wills Act, 1837 (c. 20), s. 9 . — In the 
Goods o/Bailey (1838), 1 Curt. 914 ; 103 E. It. 310. 

Annotation : — Folld. Smith v. Harris (1815), 1 Hob. Eccl. 

262. 

775. .] — One of two attesting wit- 

nesses to a will is competent, under Wills Act, 
1837 (c. 26), s. 9, to sign for testatrix, at her 
direction. — Smith v. Harris (1845), 1 Bob. Eccl. 
262 ; 4 Notes of Cases, 48 ; 9 Jur. 400 ; 103 E. R. 
1033. 

776 . Stamping with testator’s name.] — 

Testator, towards the end of his life, had his usual 
signature engraved, so that it might be stamped on 
letters A other documents requiring his signature. 
He made two codicils, each of which was so 
stamped with his name by another person in his 
presence A by his direction : — Held : a due execu- 
tion of the codicils under Wills Act , 1837 (c. 26). — 
Jenkins r. Gatsford A Turing, In the Goods of 
Jenkins (1808), 3 Sw. A Tr\ 93 ; 2 New Pep. 401*; 
32 L. J. P. M. A A. 122 ; 8 L. T. 517 ; 27 J. P. 501 ; 
9 Jur. N. S. 630 ; 11 W. K. 854 ; 161 E. R. 1208 ; 
'previous proceedings (1802), 32 L. J. P. M. A A. 71. 

777. Necessity for direction by testator — 

Act or word of request.] — If the signature of 
testator, who is too ill to write himself, be signed 
in his presence A that of the attesting witnesses 
to the will by a third party, such signature must, 
nevertheless, he accompanied by some act or word 
on the part of testator to show that it was made at 
his request. — In the Goods of Marshall (1806), 13 
L. T. 613. 

778. Subsequent confirmation.] — 

Testator at the time of the execution of his will 
was in such a weak state as to be unable to affix 
his signature A it was signed for him by the person 
who drew it. The ct., on affidavits that testator 
had frequently afterwards confirmed the will, A 
that the next of kin did not object, granted probate 
of the will . — In the Goods of Eluock (1809), 20 
L. T. 757 ; 33 J. P. 535. 

779 . Testator unable to remember in- 

structions for will.] — If a person who has instructed 
a soil*, to jwepare his will accepts a will which is 
put beforo him as a carrying out of such instruc- 
tions, A consents to his signature being appended 
to the will by another person, the will is valid, 
although testator may then he unable to remember 
the instructions which he had previously given. 


Testatrix, being in failing health, had several 
interviews with her solr., A instructed him to pre- 
pare her will. A few weeks afterwards, a will 
prepared by the solr.’s partner from the instruc- 
tions given by testatrix was brought to her for 
execution. She was then in a comatose condition, 
but was able, when roused, to speak or make signs 
in answer to questions. One of her medical 
attendants held the will before her, saying, “ This 
is your will,” A asked her whether she wished E. 
to sign it for her. Testatrix was heard to say 
“ yes,” A the will was then signed in her name by 
F., A was duly attested. The jury found that 
testatrix, when the will was executed, did not 
remember A understand the instructions which 
she had given to her solr. ; that she could not, if it 
had been thought advisible to rouse her, have 
understood each clause of the will ; that she was 
capable of understanding, A did understand, that 
she was executing a will for which she had given 
instructions : — Held : the will was valid A was 
entitled to probate. — Parker v. Felgate (1883), 
8 P. D. 171 ; 52 L. J. P. 95 ; 47 J. P. 808 ; 32 
W. R. 180. 

Annotations : — Apprvd. Perera v. Percra, [1901] A. C. 35 J. 

Apld. Thomas v. Jones (1928), 139 L. T. 211. 

780. Signature in name of person requested to 
sign — Drawer of will.] — Testator being too ill to 
sign his will, requested the drawer thereof to sign 
it for him, which he did in his own name, not in that 
of testator : — Held : sufficient. — In the Goods of 
Clark (1839), 2 Curt. 329 ; 103 E. R. 428. 

Annotations : - Consd. In the Goods of Glover (1817), 5 Notes 

of Cases, 553. Expld. In the Goods of Marshall (J8G6), 13 

L. T. 643. 

781. Attesting witness.] — In the Goods of 

ITlleksperger (1841), 6 Jur. 156. 

782. “ Read & approved ... in the 

presence of.”J — ’testator , being disabled by 
paralysis, the effect of a recent accident, from sub- 
scribing his will, desired the solr. who prepared the 
will to sign it for him, A the solr. complied by 
writing at the foot or end of the will, “ this was 
read A approved by C. F. B. by C. C. in the 
presence of,” etc. : — Held : this was a sufficient 
signing within Wills Act, 1837 (c. 26). — In the 
Goods of Blair. (1848), 6 Notes of Cases, 528. 

Annotation : — Reid. Wharram v. Wharram (1804), 33 L. J. 

P. M. A. 75. 


Sub-sect. 5.- -Place of 
A . hi General. 

See Wills Act, 1837 (e. 20), s. 9 ; Wills Act, 
Amendment Act, 1852 (c. 24), s. 1. 

783. Wills Act, 1837 (c. 26)— Necessity for 

strict compliance.] — Reeves v. Grainger, No. 
1171, ])ost. 

784. How correct place of signature deter- 
mined.] — hi the Goods of Cooper, In the Goods of 
Smith (1852), 18 D. T. O. S. 307 ; 16 Jur. 178. 

785. Space between end of will & signature.] — 
In the Goods of Cooper, In the Goods of Smith 
(1852), IS L. T. O. S. 307 ; 10 Jur. 178. 

Sei^ also, Nos. 815-818, post. 

788. Signature following notarial minute.] — 
Deceased made her will in France, A signed her 
name in the presence of a sufficient number of 


PART V. SECT. 3, SUB-SECT. 4. 

777 1 . Signature in name of testator — 
Necessity for direction by testator — Act 
or umra of request .) — Directions to 
another to sign a will need not be In 
words or writing, hut may be implied 
even from deceased’s conduct & the 
res gestcc . — Parker t\ Parker (1811), 
Milw. 541.- IR. 


f ;. .] — Probate granted of a 

1 signed by some other porson than 
testator in his presence A by his 
direction. — Theresa, etc. v. Francis, 
etc. (1920), I. L. R. 45 Bom, 989. 
— IND. 

h. By direction — But not in 

presence of testator.] — In the Goods of 
Kevil, 8 I. K. Eq. 244. — IR. 


k. By mark .] — Signature of a 

will by a mark made by another person 
on behalf of testator, after the pen had 
been handed to testator & ne had 
grasped & returned it : — field : a good 
signature. — D amav. Dama, 18 E. D. C. 
70.— S. AF. 

l. .] — Intheyoods of \ an Rooyen 

Estate (1862), 1 U. 59.— S. AF. 
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Sect. 3 . — Signature : Sub-sect. 5, A. & B.] 

witnesses, not at the end of the will but at the end 
of a notarial minute which followed in the same 
sheet with the will, & which minute was also sub- 
scribed by the witnesses : — Held : a good execu- 
tion. — P age v. Donovan & Hankey (1857), 
Dea. & Sw. 278 ; 28 L. T. O. S. 843 ; 3 Jur. N. 8. 
220 ; 5 W. K. 324 ; 164 E. R. 570. 

787* Clauses written at different times — Pre- 
sumed intention to give effect to whole*] — Where 
deceased has signed his name in the presence of 
witnesses at the end of several clauses of a dis- 
positive character, apparently written at different 
times, the presumption is that deceased intended 
to give effect to the whole of what was written at 
the time he so made his signature . — In the Goods of 
C ATT R ALL (1863), 3 Sw. & Tr. 419 ; 33 L. J. 

P. M. & A. 106 ; 10 L. T. 540 ; 28 J. P. 424 ; 
10 .lur. N. 8. 136 ; 164 E. R. 1337. 

788. Signature above last line — Partly across 
penultimate line.] — Testator’s signature to his 
will was written partly across the last, line but one 
of the will, <fc entirely above the last line, with the 
exception of one letter which touched the last 
line : — Held : the will was signed at the foot or 
end thereof. — In the Goods of Woodley (1864), 3 
Sw. <fc Tr. 429 ; 4 New Rep. 72 ; 33 L. J. P. M. & A. 
154 ; 28 J. P. 599 ; 164 E. 11. 1341. 

789. Signature on lower part of edge of paper.] 
— When the dispositive part of a codicil, written 
on a half sheet of note paper, occupied nearly the 
whole paper, & the names of the attesting wit- 
nesses were subscribed at the bottom of the page, 
& the signature of testator was written down the 
lower part of the edge of the paper, the ct. held 
it to be a valid execution within Wills Act 
Amendment Act, 1852 (c. 24 ). — In the Goods of 
Jones (1865), 4 8w. & Tr. 1 ; 34 L. J. P. M. & 
A. 41; 13 L. T. 210; 29 J. P. 104; 11 Jur. 
N. S. 118 ; 13 W. R. 414 ; 164 E. R. 1414. 

Annotation : — Apld. In the Goods of Coombs (1806), L. 11. 1 

P. & D. 302. 


790. Signature in attestation clause.] — Where 
deceased had written fiis name in the attestation 
clause to his will drawn on a printed form, but had 
not otherwise subscribed his name, the ct. rejected 
a motion for probate of the paper. — In the Goods of 
Atkins (1816), 4 Notes of Cases, 564. 

791. .] — Where the dispositive part cf a 

will, written by deceased, concluded on the upper 
half of the third side of the sheet of paper, A the 
attestation clause was written on the fourth side, 
& purported to be “ signed by the witliin-named 
Joseph Chaplyn, testator,” but there was no other 
signature ; the ct. refused probate, as the paper 
was not signed at the foot, or end, within the 
meaning of the statute. — In the Goods of Chaplyn 
(1846), 4 Notes of Cases, 469 ; 10 Jur. 210. 

Annotation : — Apld. In the Goods of Pain (1850), 1G L. T. 

O. 8. 178. 


792. -.] — A will written on a printed form, 

to which deceased added, opposite to the clause 
of attestation, certain legacies, & then in the 
presence of witnesses wrote his name in the 
attestation clause : — Held : it was not duly signed. 
— In the Goods of Bibkett (1848), 6 Notes of Cases, 
597. 


793. .]— In the Goods of Pain (1850), 16 

L. T. O. S. 178 ; 14 Jur. 1032. 

794. .] — Testator having informed the 

witnesses that he wished to make his will filled up 
a printed form in their presence, & wrote his name 
in the attestation clause thereto. After the 
witnesses had signed their names testator again 
wrote his name beneath their signatures. The 
ct. granted probate of the will, with the omission 
of testator’s second signature. — In the Goods of 
Casmore (1869), L. R. 1 P. & D. 653 ; 38 L. J. P. 
<te M. 54 ; 20 E. T. 497 ; 33 J. P. 392 ; sub nom. 
In the Goods of Cassmore, 17 W. R. 627. 

Annotations : — Refd. In the Goods of Harris (1875). 23 W. TL 

731 ; In the Goods of Pearn (1875), 1 P. D. 70 ; In the 

Goods of Poveretfc (1902), 87 L. T. 143. 

795. .] — A will was written on a litho- 

graphed form. Testator wrote liis name in the 
blank space left in the attestation clause, but did 
not sign it in tho ordinary place, which was filled 
by the signatures of the attesting witnesses. The 
latter did not remember any of the circumstances 
of tho execution : — Held : the will was duly 
executed & attested . — In the Goods of Harris 
(1875), 23 VV. R. 734. 

See, also, Nos. 840-845, post. 

796. Signature below attestation clause.] — Tho 
will of deceased had an imperfect attestation clause, 
& the name of deceased appeared written beneath 
the signatures of the attesting witnesses. The 
witnesses were both dead, & no evidence could be 
given as to the order in which the signatures were 
made. The ct., nevertheless, decreed probate of 
the will . — In the Goods of Puddephatt (1870), 
Li. It. 2 P. & D. 97 ; 39 L. J. P. & M. 84. 

A n notations : — Distd. In the Goods of J ouch (1877), 46 L. J. P. 

80. Refd. In the Goods of Povovctt (1902), 87 L. T. 143. 

797. .] — The will contained as an attesta- 

tion clause the words, “ signed in the presence of 
us.” Then followed the signatures of the attest- 
ing witnesses, <fc beneath their signatures that of 
testator. The witnesses deposed that all three 
were present when they signed the instrument, 
but they could not say in what order they signed. 
The ct. held that the circumstances warranted it 
in coming to the conclusion that the will had been 
duly executed, & decreed probate of it . — In the 
Goods of Jones (1877), 46 L. J. P. 80 ; 41 J. P. 
185 ; 25 W. R. 215. 

798. Signature alongside last paragraph— Part 
of paragraph below signature.] — In a testamentary 
paper executed by deceased the last sentence com- 
menced immediately above the signature of 
deceased Ac was continued in three short lines to 
the left of it, the two last lines being somewhat 
below the signature. This sentence was written 
before deceased signed her name : — Held : under 
Wills Act Amendment Act, 1852 (c. 24), the 
execution was valid, A the last sentence would be 
included in the probate . — In the Goods of Ains- 
worth (1870), L. R. 2 P. & D. 151 ; 23 L. T. 324 ; 
34 J. P. 664. 

See, also , Nos. 823, 824, post. 

799. Signature below attesting witness.] — Tes- 
tator executed a holograph will in 1874 & died 
in 1886. There was no attestation clause to tho 
will, & one of the witnesses predeceased testator ; 
the other died in 1887. The signature of one 


PART V. SECT. 3, SUB-SECT. 5.— A 

790 i. &iy nature in attestation clause. 

The ct. will grant probate of a wil 
signed by a testator in the attostutior 
clause where both the witnesses an 
dead & no evidence is forthcoming t( 
explain why the signature was in tin 
attestation clause . — lie AIkikle's Wili 
( 1899), 25 V. L. It. 309.— AUS. 


790 ii, ,] — The only signature to 

a will was contained in tho attestation 
clause : the attesting witnesses wore 
both dead ; it was proved that the 
signature was that of testator : — Held : 
tho will was sufficiently exocutod by 
testator. — Doggkttv. Lenkhan, [19261 
St. K. Qd. 84.— AUS. 

790 iii. . ] — Where tho facts of tho 


case show that the name of testator in 
the attesting clause was intended by 
him as his signature to the will, such 
signature is sufficient. Where, in 
addition, testator adds his signature 
after the witnesses havo attested the 
will, probate will issue omitting tho 
second signature . — In the Wul of 
Campbell, 13 N. Z. L. It. 340.-— N.Z. 
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attesting witness appeared above that of testator 
himself. The handwriting of testator & of one 
witness to the will was proved by oral evidence & 
by comparison of samples of handwriting ; but the 
only sample of writing of the other witness, apart 
from his signature on the will, was a signature in 
the register of his own marriage in the year 1822. 
Evidence was given to show that every possible 
effort had been made to prove the handwriting of 
this witness, & evidence was also given to show 
that the person who purported to have signed the 
will as a witness was the same who was married 
in 1822, & who purported to have signed the 
marriage register in that year. Evidence was 
also given to show that the two witnesses & 
testator had lived together in the same institution 
at the date of the will, & that testator had stated 
that the document in question was his will, & that 
the two persons, whose names appeared upon it, 
had witnessed it : — Held : the will was entitled to 
probate, as there was sufficient to support the 
presumption of law omnia rite esse acta , & the 
position of the signatures was covered by Wills 
Act Amendment Act, 1852 (c. 24). — Byles v. 
Cox (1896), 74 L. T. 222. 

800. Mark In middle.] — Testator two days 
before his death, being paralysed on one side A 
partly speechless, intimated to the two medical 
men in attendance on him his desire to make a 
will. They interpreted his wishes by signs A 
wrote them down on a card. He executed the 
document by making his mark, which, however, 
appeared in the middle of the writing, <fc they then 
put their initials as witnesses at the back. Subse- 
quently, after a conversation with one of testator’s 
relatives, they returned to his room, <fc telling him 
that they had taken on themselves more responsi- 
bility than they ought to have taken, & that what 
they had written must be regarded as a memo- 
randum, they erased their initials at the back. 
Testator seemed to acquiesce in this, but the card 
was found after his death in a handbag which he 
kept near his bed, & there was evidence that he 
had shown it to the lady whom lie intended it to 
benefit, telling her it was for her, & wished her to 
take it : — Held : the card constituted a valid 
testamentary paper duly witnessed, expressing the 
intentions of deceased, A what passed at the 
erasure of the witnesses’ initials did not amount 
to a revocation ; but it was not signed at the “ foot 
or end ” within the meaning of the statute, <fe was 
therefore not duly executed & not entitled to 
probate. — Margary v. Robinson (1886), 12 P. T). 

8 ; 56 L. J. P. 42 ; 57 L. T. 281 ; 51 J. P. 407 ; 35 
W. R. 350. 

Annotations : — Distd. Hoyle v. Harris, [1895] 1*. 163. Refd. 
In the Goods of Hughes '(1887). 50 L. J. P. 71 ; In the Goods 
of Greenwood (1891), 06 L. T. 61. 


801. Signature at side of margin.] — Probate 
granted of a will the signature to which was placed 
in the side margin of the paper containing the will. 
— In the Goods o/Usborne (1909), 25 T. L. R. 519. 

802. Effect of signature by testator’s wife — 
Below testimonium clause — Subsequent execution 
of will.] — T. caused his wife to place her name 
below the testimonium clause in his will, in proof 
of her assent to it, & he subsequently executed the 
will in the presence of two independent wit- 
nesses. The ct. refused to allow her name to be 
omitted from the probate. — In the Goods of Hick- 
man (1867), 16 L. T. 434. 

B. Will Consisting of More than One Sheet. 

See Wills Act, 1837 (c. 20), s. 9 ; Wills Act, 
Amendment Act, 1852 (c. 24), s. 1. 

803. Necessity for signature on each sheet.] — 

A will, provisionally made, propounded as con- 
tained in three sheets of paper unattached, of an 
informal nature, signed at the foot of the last 
sheet only, attested by witnesses who could not 
depose affirmatively that testator’s signature was 
upon the paper at the time, the case being also 
bare of information, & the disposition at direct 
variance with a will regularly executed ten days 
before, pronounced for upon evidence of the hand- 
writing of testator ; of his delivering the papers 
as his will, & of their plight & condition. The ct. 
does not require direct affirmative evidence of due 
execution, but, where the attesting witnesses 
differ, or their recollection fails, will judge itself 
from all the circumstances. 

It is not necessary . . . that all the papers of 
which a will consists should be signed by the 
deceased or connected together (Sir Jennkr 
Fust). — Gregory v . Queen’s Proctor (1846), 
4 Notes of Cases, 620 ; 7 L. T. O. S. 470. 

Annotations : — Consd. Marsh r. Marsh (1860), l Sw. & Tr. 

528. Refd. Roes v. Rees (1873), L. R. 3 P. & D. 84. 

804 . .] — (l) The question which portion 

or portions of a testamentary document have been 
duly executed is a matter for parol evidence, 
provided that it be clearly established, so as to 
avoid fraud, that the several portions were pro- 
duced to the attesting witnesses at the time of 
execution or acknowledged in a state of attach- 
ment, & that they are identified. 

(2) It is not necessary that he should have 
written his name in their presence, if it was in 
fact there, in his own handwriting & declared by 
him to be his signature. He might have gone 
through the formality of going over the signature 
with a dry pen, & that might have been held 
a re-execution or acknowledgment (Hargrave 
Deane, .T.). 

(3) It is no objection to the admission to probate 


801 !. Signature at side of margin .) — 
A will written on a page of foolscap & no 
room being left at the foot for testa- 
trix's signature, she wrote her signature 
perpendicularly in the margin, towards 
the top of the page : — Held : the will 
was well executed. — lie Kvkrinoham'h 
Will (1900), 21 N. S. W. L. R. (B.) 15 ; 
17 N. S. W. W. N. 73.— A US. 

801 11. .) — In the Goods of COL- 

LINS (1879), 3 L. R. Ir. 241.— IR. 

m. Signature above appointment of 
executors in space following disposing 
clauses.]— Re Ryan’s Will (1888), 14 
V. L. R. 706.— AUS. 

n. Mark against name in opening 
sentence.) — In the Instate of Roefe, 20 
H. R. N. S. W. 632 ; 37 N. 8. W. W. N. 
227. — AUS. 


o. Signature opposite attestat 
clause — On left hand inside page.]— 
the Will of Plain, 27 S. R. N. H, 
241 ; 44 N. S. W. W. N. 66.— AUS. 


p. Foot or end.) — Unless the whole 
of the document which testator In- 
tended to ho his will is signed by him 
at the foot or end thereof, the whole 
will is invalid. — lie Huysman’s Will 
(1895), 21 V. L. R. 576.— AUS. 

q. Application to will on 

several pages.) — lie McCarthy, [1922] 
V. L. R. 216.— AUS. 

r. .] — Sim v. The Master, 

[19131 C. P. D. 187.— S. AF. 

t. Signature at top of will.]— The 
signature at the top of the will fulfils 
the requirements of Wills Act. — Re 
Walsii (1893), 7 Nlld. L. R. 733 — 

NFLD. 

PART V. SECT. 3, SUB-SECT. 5.— B. 

803 i. Necessity for signature on each 
sheet.] — A will written page-wise upon 
tho whole of tho inner side of a sheet of 
paper with a fold in the middle is a 
will written upon two leaves, & requires 


to be signed & attested upon at least 
one side of every leaf. — Re Walter’s 
Estate, 9 S. C. 311 ; 2 C. T. R. 243. — 

S. AF. 

803 ii. .] — A codicil executed by 

virtue of a reservatory clauso & drawn 
up on two leaves does not require to bo 
signed at the foot of each leaf. — Hart 
v. The Master, [1923] C. P. I). 78. — 
S. AF. 

u. Signature on last sheet .] — In the 
Goods of Rice, 5 I. R. Eq. 176. — IR. 

a. .]— Among papers of de- 
ceased was found a sealed envelope, in- 
dorsed — “ The will of,"cte. (deceased), 
& containing two unattached papers, 
the one on a sheet on which was written 
a holograph will & all but one word of 
an attestation clause, the other a slip 
on which was written the remaining 
one word of the attestation clauso, a 
signature of decoased, the word 
“ witnesses," & two other signatures. 
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of any portion that it does not bear the signature 
of testator. — Lewis v. Lewis, [1908] P. 1 ; 77 
L. J. r. 7 ; 98 L. T. 58 ; 24 T. L. B. 45 ; 52 Sol. 
Jo. 31. 

805. Signature on last sheet — Expressed to be 
signed on each sheet.J — (1) Where a will, which 
was written on three sides of one sheet of paper & 
duly attested by three witnesses, concluded by 
stating “ that testator had signed his name to 
the two first sides thereof, & his hand & seal to the 
last,” & it appeared that he had put his name & 
seal to the last only, but had omitted to sign his 
name to the two first sides : — Held : the will was 
well executed, as, wiiatever might have been 
testator’s former intention, it w T as abandoned by 
the final signature made by him at the time of 
executing the will. 

(2) Where testator had executed such will, by 
which he devised certain real estates to his wife 
for life, & on her death to 1. S., & on the death of 
both, to his exors. in fee, upon certain trusts, Ac 
some years afterwards he made various inter- 
lineations & obliterations therein, confining the 
first devise made to his w ife to her widowhood, & 
striking out the devise to I. S. & obliterating the 
original date, & substituting the day of Nov. 
instead thereof, & the will was never resigned, 
republished, nor re-attested, but a fair copy was 
afterwards prepared, & testator added one inter- 
lineation therein, not affecting his real state, but 
which copy was never signed, published, or 
attested, As the will, thus altered, & fair copy, 
were found locked in a drawer together, at- the 
residence of testator after his death : — Held : 
there was no revocation of the will as it originally 
stood, as the alterations As obliterations were 
merely demonstrative of a future intent of the 
testator to execute another will, which was never 
carried into effect. — Winsor v. Pratt (1821), 2 
Brod. & Bing. 050 ; 5 Moore, C. P. 484 ; 129 E. R. 
1117. 

Annotations : — As to (1) Reid. Foster r. Mentor Life Assee. 

( 1 851), 3 K. & B. 4*. .4s to (2) Apld. Dickinson v. Stidojph 

(1801), 13 0. B. N. S. 341. Refd* Ibbott r. Bell (1805), 34 

Beav. 395. 

800. Presumed to refer to whole will.] — 

A will regularly drawn up by a solr. w as signed by 
testator As also by tw r o witnesses in the margin of 
the first four sheets ; but in the fifth & last sheet 
the signature of deceased alone appeared ; — Held : 
the witnesses had not subscribed the will. 

The signatures on the first sheets were intended 
merely to guard against other sheets being inter- 
polated ; testator’s signature at the end of the 
paper is that which the cl. must consider as 
intended to give validity to the whole instrument, 
& consequently that is the signature which ought 
to have been attested (Sir John Dodson). — 


Ewbn v. Franklin (1855), Dea. & Sw. 7 ; 26 L. T. 
O. S. 127 ; 1 Jur. N. S. 1220 ; 4 W. B. 164 ; 164 
E. R. 485. 


Annotations: — Consd. Sweet, land v. Sweetland (1805), 4 

Sw. & Tr. 6. Apld. Phipps v. Hale (1874), L. It. S P. & D. 

166 ; Leonard v. Loonara, [1902] P. 243. 

807. Sheets Joined together — All sheets 

presumed to form part of will.] — When several 
sheets of paper, constituting a connected but not 
in all points a consistent disposal of the property 
are found together, the last sheet being duly 
executed, the presumption, in the absence of direct- 
proofs, is, that they all formed the will of deceased 
at the time of execution. A general revocatory 
clause of “ all former wills ” leads to the inference 
that the deceased at that time intended to leave a 
subsisting will. — M arsh v. Marsh (1860), 1 Sw. & 
Tr. 528 ; 30 L. J. P. M. & A. 77 ; 1 L. T. 523 ; 24 
J. P. 311 ; 6 Jur. N. S. 380 ; 164 E. R. 845. 


Annotations : — Consd. Rocs v. Rees (1873), L. R. 3 P. & D. 
Hi. Mentd. In the Goods of Steele, In the Goods of May, 
In the Goods of Wilson (1868), L. R. 1 P. & D. 675 : In 
the Goods of H onywood ( 1 87 1 ), L. R. 2 P. & D. 251 ; In the 
Goods of White (1914), 111 L. T. 413. 

808. .] — The will of deceased 

had been ingrossed by a law stationer on fifteen 
brief sheets of paper, consecutively numbered. 
On the sixteenth sheet testator had written a 
codicil, & on the eighteenth & last a schedule of 
property, referred to in the will. On the death 
of testator, it was found that the original fourth 
sheet had been removed & placed loose in his desk, 
& that the original seventeenth sheet had been 
used by testator in substitution of the fourth. 
The several sheets were tied together with tape : — 
Held : the legal presumption that papers bound 
together As constituting the will, as found at 
testator’s death, were so bound together at the 
time of execution A attestation was not rebutted 
by the circumstances of the case.- — Rees v. Rees 
(1873), L. R. 3 P. & 1). 84 ; 29 L. T. 375 ; 37 J. P. 
700. 

809. Signature on all sheets but last.] — 

Deceased executed a paper, intended to be his 
will, by signing his name at the foot of the first 
five sheets, but inadvertently omitted to do so on 
the sixth sheet at the end of the will. The wit- 
nesses signed the five sheets, & also the sixth, 
below a full attestation clause. A sentence, which 
commenced at the end of the fifth sheet, was con- 
cluded on the top of the sixth, but no bequest was 
actually written on the sixth sheet : — Held : the 
execution was invalid, even to pass the first five 
sheets. — S weetland v . Sweetland (1805), 4 
Sw. A: Tr. 6 ; 34 L. J. P. M. A A. 42 ; 11 L. T. 749 ; 
29 J. P. 168 ; 11 Jur. N. S. 182 ; 13 W. R. 504 ; 
164 E. R. 1416. 


Annotations : — Apld. In the Goods of Dllkcfl (1874), L. R. 3 
T\ I>. 164 ; Margary v. Robinson (1886), 12 P. I). 8. 
Distd. Rovle r. Harris. [18951 P. 163. Apld. Leonard v. 
Leonard, '[1902] P. 243. 


There being no evidence of what, 
occurred when tho signatures were 
made : — Held : the cfc. could not pre- 
sume that when the witnesses attested 
deceased ’a signature on the slip of 
paper, the sheet of paper was pro- 
duced by deceased with the Intention 
of giving effect to it as his will. — 
In the floods of WKey (1876), 11 I. li. 
Eq. 220.— IR. 

b. .] — A holograph will was 

witten on an undivided double shoot 
of foolscap of which the second page 
was left blank, & the third contained 
two lines completing a sentence con- 
tinued from the first page & adding 
another. Tho fourth page contained 
the appointment of exors., the testi- 
monium & the attestation clause, & 
the signatures of testatrix & two 
witnesses : — Held : the whole docu- 


ment constituted the will of deceased, 
& was duly executed. — lie Young 
(1915), 34 N. Z. L. R. 950.— N.Z. 

o. .] —lie Ebde.v’s Will (1887), 

4 S. O. 195.— S. AF. 

d. .] — M. made a will which 

was written on three loaves of paper, 
each containing dispositions or pro- 
perty. The third leaf, which con- 
tained a residuary bequest, was the 
only leaf that was duly signed & 
attested : — Held : tho provisions of 
tho unattestod leaves formed an 
integral portion of the will intended as 
deceased's testament, & as the will 
could not stand as a whole no part 
could be declared valid. — lie Lloyd, 
12 S. 0. 117— S. AF. 

•. .1 — Robb v. Me a ley ’h Exe- 

cutor, 16 3. C. 133.— 8. AF, 


f. — — .] — Where the first loaf of 
a will contained tho appointment of 
an heir & exor. but was not signed or 
witnessed, & the second leaf, which was 
duly sign od & witnessed, merely con- 
tained directions as to the disposition 
of tho estate in tho event of tho heir 
predeceasing testatrix: — Held: that 
the will was void. — Crawford v JTik 
Master, [19131 O. I\ D. 185.— S. AF. 

g. .] — Ex p. Miller, [1922] 

W. L. D. 105.— S. AF. 

h. Signature on first pane.] — He 
Cruikhhavk’h Will (1888), 14 V. L. It. 
897 — AUS. 

k. .] — Probate refused of will 

signed at foot of first page & con- 
tinued on second & third pages. — H$ 
Wyatt’s Will (1895), 21 V. L. R. 
571.— AUS. 
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810. Signature on sheet attached to will — 
Paper pasted to foot of will — Bearing bill stamp.; — 

Where the signature of testator A the attestation 
clause were written on a piece of paper, bearing a 
bill stamp, pasted at the foot or the parchment 
upon which the bill was written : — Held : a good 
execution, since it was apparent on the face of the 
instrument that testator intended to give effect to 
it by his signature . — In the Goods of Gausden 
( 1802), 2 8w. A Tr. 302 ; 31 L. J. P. M. A A. 53 ; 

5 L. T. 707 ; 8 Jur. N. S. 180; 104 E. K. 1030 ; 
sub nom. In the Goods of Gansden, 20 J. P. 210. 

Annotations : — Apld. Cook v. Lambert (1803), 3 Sw. & Tr. 

40. Distd. In the Goods of West (1863), 32 L. J . P. M. A A. 

182. 

Attached by wafers.] — Deceased’s will 
was written on a half sheet of paper, filling the 
first side A a portion of the second. At the end 
of the will a piece of paper was affixed by wafers 
upon that on which the will was written ; after 
the paper was so affixed, deceased made his mark 
A attached his seal, A the witnesses signed their 
names on such separate paper : — Held : as 
testator clearly intended, by making his mark 
where he did, to give effect to the writing above it, 
the will was properly executed. — Cook v. Lambert 
(1863), 3 Sw. A Tr. 40 ; 82 L. J. P. M. 6c A. 93 ; 
8 L. T. 211; 27 J. P. 370 ; 9 Jur. N. 8. 258 ; 11 
W. R. 401 ; 104 E. K. 1189. 

Annotation : — Distd. In the Goods of West (1863), 32 L. J. 

P. M. A A. J 82. 

812. No evidence whether attached 

before execution.] — After the death of A. there 
was found a will in her handwriting, which filled 
the four sides of a sheet- of paper. To the bottom 
of the second side was attached by wafers a piece 
of paper, upon which was written a formal clause 
of attestation, A the signatures of deceased A 
of two witnesses. One of the witnesses was cPad, 

6 the other proved that the paper was duly 
signed A attested ; but was unable to say whether 
before execution it was attached to the will. The 
ot. refused to grant probate on motion . — In the 
Goods of West (1803), 32 L. J. P. M. A A. 182 ; 28 
J. P. 0 ; 9 Jur. N. S. 1158 ; 12 W. R. 89. 

813. Attached by string.] — Deceased 

signed his name A the witnesses attested such 
signature on a piece of paper upon which no dis- 
positive part of the will was written. This paper 
was attached by string to the paper on which the 
will was written just opposite to the termination 
of t he wilting. On the evidence of the witnesses 
that t he papers, to the* best of their belief, were in 
the same state when they signed them as they are 
now : — - Held : the execution was valid.— in the 
Goods of IIorsfoiid (1871), L. 1L 3 P\ A D. 211 ; 
44 L. J. P. A M. 9 ; 31 L. T. 553 ; 23 W. R. 211. 
Annotation ; — Mentd. Flinch r. Combe. 118911 P. 191. 

C. Overleaf. 

Sec Wills Act, 1887 (c. 20), s. 9 ; Wills Act, 
Amendment Act, 1852 (c. 24), s. 1. 

814. No room at end of will.] — A will tilled two 


pages of a sheet of note paper, leaving no room on 
the second page for the signatures of testator A 
attesting witnesses, which were written along the 
side of the will upon the third page ; — Held : to 
be a due execution . — In the Goods of WRIGHT 
(1805), 4 Sw. A Tr. 35 ; 34 L. J. P. M. A A. 104 ; 
13 1,. T. 195 ; 29 J. P. 504 ; 104 E. R. 1428. 

Annotation : — Apld. In the Goods of Coombs (1866), L. Ih 1 

I J . & D. 302. 

815. Space left at end of will — Signature 
opposite end.] — A will ended on the middle of the 
second page of a folded sheet of paper, A the rest 
of the page was in blank. The attestation clause 
A the signatures of testator A the attesting wit- 
nesses were written on the third page, the signature 
of testator being opposite to the clause appoint- 
ing exors., the attestation clause being written 
beneath the signatures A ending opposite to the 
concluding words of the will, A the signatures of 
the attesting witnesses being at the bottom of the 
attestation clause : — Held : the signature was so 
placed beside or opposite to the end of the will 
that it was apparent on the face of the will that 
testator intended to give effect by such his signa- 
ture to the writing signed as his will, A the will 
was therefore entitled to probate under Wills Act 
Amendment Act, 1852 (c. 24), s. 1 . — In the Goods 
of Williams (1805), L. R. 1 P. A D. 4 ; 35 L. J. P. 
A M. 2 ; 13 L. T. 304 ; 1 1 Jur. N. S. 982 ; 14 W. Ii. 
111 . 

816 . Signature across back page.] — A will 

ended in the middle of a third page of a sheet 
of foolscap paper, the lower half of the page being 
left blank A the attestation clause A the signa- 
tures being written on the? top of the fourth page : 
— Held : it was duly executed. — Hunt v. Hunt 
(1800), L. R. 1 P. A D. 209 ; 35 L. J. P. A M. 135 ; 
30 J. P. 079 ; snb nom. In the Goods of BELL, 
Hunt v . Hunt, 14 L. T. 859. 

817 . Top of first & fourth sides.] — A 

will was written across the second A third sides 
of a sheet of note paper, the lower part of such 
sides being left blank. The attestation clause A 
t he signatures of testator A witnesses were written 
at the back of the will, A therefore across the top 
of the first A fourth sides of the paper. Testator 
wrote the will in the presence of the witnesses 
immediately before lie executed it : — Held : that 
the will was well executed under Wills Act Amend- 
ment Act, 1852 (o. 21 ). — In the Goods of ARCHER 
(1871), L. R. 2 P. A D. 252 ; 40 L. .T. P. A M. 80 ; 
25 L. T. 274 ; 35 J. P. 712 ; 19 W. R. 785. 

818. Second & third sides blank.] — 

The whole of the disposing portion of a will was 
written on the first side of a sheet of foolscap ; the 
second A third sides w T ere blank ; A t he attestation 
clause with the signatures of testator A the wit- 
nesses were on the fourth side : — Held : the will 
was duly executed. — In the Goods of Fuller, [1892] 
P. 377 ; 02 L. J. P. 40 ; 07 L. T. 501 ; 50 J. P. 
713 ; 1 R. 453. 

819. Will on first & third sides — Signature on 


l. — .] — He McCarthy, [1921] 
V. L. II. 626 ; 27 Argus L. R. 337 ; 
43 A. L. T. 86.— A US. 

m. .] — Lay v. Gouhh (1924), 

20 Tas. L. 11. 59.— AUS. 

n. .] — Where a person In- 
tending to execute Ills will writ oh a 
portion upon the first, page, but states 
the substance of bis will upon the 
second A third pages, A places his 
signature at the foot of the first page, 
the document is not signed in accord- 
ance with Wills Act, 1890, s. 7, & 
therefore will not be admitted to 

u'obato. — He Wood’s Wild (1897), 23 

. L. It. 362.— AUS. 

o. .] In the Goods of French, 


23 L. R. lr. 433.— IR. 

p. — — .] — Where all the dis- 
positions were made on the first leaf 
of a will, which was properly attested, 
& rho appointment of exors. on the 
second, which was signed by only one 
witness ‘.—Held : as the first leaf of 
the will was complete in itself A con- 
tained the whole of the dispositions of 
the estate, Buch loaf should be ad- 
mitted as testator’s will. — Meyer v. 
The Master, [1910] C. P. D. 565. — 
8. AF. 

q. Signature on second page — Will 
written on first, third «£■ second pages 
of folded sheet of paper.) — A will was 
written on a piece of paper folded 


to make two leaves, a portion being 
written on the first page, It, then being 
continued on the third page, which 
was not completely filled up, a blank 
being left at the foot of the page 
(because the maker of the will thought 
there would be no room for attestation 
clause), A concluded on the second 
page, which contained the concluding 
clause of the will, the testator’s 
signature, the attestation clause, A 
the attesting witnesses’ signatures : — 
Held : the will w r as signed at the foot 
or end thereof, A it w'os admitted to 
probate . — He Hall’s Will, [1910] 
V. L. R. 14.— AUS. 

r. Alteration in order.] — Testatrix 
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Sect . 3. — Signature ; Sub-sect . 5, C., D. & E .] 

second.] — 2n the Goods of Gardiner, No. 1063, 
post . 

820. .] — A will filled the first A 

third pages of a sheet of foolscap paper, leaving 
no room at the bottom of the third page for the 
signatures of testator A of the attesting witnesses, 
which were written crossways on the second page : 
— Held : the will was duly executed . — In the Goods 
of Coombs (1866), L. It. IP. A D. 302 ; 36 L. J. P. 
A M. 25 ; 15 L. T. 363 ; 31 J. P. 9. 

Annotations: — Apld. In the Goods of Stoakos (1874), 31 

L. T. 552. Retd. Boyle v. Harris, [1 895] P. 1G3 ; Millvvard 

v. Buswcll (1904), 20 T. L. 11. 714. 

821. — _,] — a will was contained on the 

first A third pages of a sheet of foolscap, but the 
signature A attestation clause were on the second 
page. The ct. being satisfied from the evidence 
that the execution was meant to be at the foot 
or end of the will, granted probate . — In the Goods 
of Stoakes (1874), 31 L. T. 552 ; 39 .T. P. 25 ; 
23 W. It. 02. 

/). Words Below and After Signature. 

See Wills Act, 1857 (c. 20), s. 9; Wills Act 
Amendment Act, 1852 (c. 24), s. 1. 

822. Clause between signature & attestation.] — 

An allegation propounding a paper containing a 
specific bequest, A an appointment of exors. 
written below testatrix’s signature, A interposed 
between the signatures of the attesting witnesses 
rejected. — T opham v. Topiiam (1850), 2 Rob. 
Eccl. 189 ; 103 hi. It. 1287 ; sub worn. In the Goods 
of Topham, 14 Jur. 514. 

823. Clause partly below signature — Excluded 
from probate.] — A will, having the signature of 
testatrix immediately after the attestation clause, 
A a dispositive clause WTitten partly below that 
signature : — 1 1 eld : to be entitled to probate 
without that clause, as it w~as somewhat doubtful 
wiien that clause was written, A as, with it in- 
cluded as part of the will, the will w’ould not be 
signed at the foot or end. — In the Goods of 
Standee v (1849). 1 Rob. Eccl. 755 ; 7 Notes of 
Cases, 09 ; 103 E. R. 1203. 

Annotation : — Reid. In the Goods of Weaver (1849), 7 Notes 

of Cases, 270. 

824. .] — Testator, after signing his 

name to his will in the presence of tw r o witnesses, 
added a clause to it, the writing being squeezed 
into the space above A beside the signature. 
Immediately afterwards the witnesses signed their 
names : — Held : testator did not sign or acknow- 
ledge his signature to the will as containing such 
clause, A probate should issue without it. — In the 
Goods of Arthur (1871). L. R. 2 P. A I). 273 ; 25 
D. T. 274 ; 30 J. P. 108 ; 19 W. R. 1010. 

See, also , No. 798, ante. 

825. Memorandum between will & codicil.] — 

In the Goods of Wilumott, No. 013, ante. 

826. Dispositive provision overleaf — List of 
devises & bequests.] — An unexecuted paper writ- 
ing is not entitled to probate as incorporated, 
unless it be so described as to leave no doubt in 


the mind of the ct,, on the circumstances proved, 
that it is the paper writing referred to. 

Testator executed a will on the first side of a 
sheet of paper, leaving his property after his wife’s 
death to be divided in manner hereinafter named, 
amongst his nine children. On the second & 
third sides of the sheet there was a list of absolute 
devises A bequests to his children, not signed by 
testator. The writer of the will A of the list 
deposed that the list was written by him at the 
dictation of deceased, A read over to him before 
the execution of the will, but the attesting wit- 
nesses only saw the first side : — Held : the in- 
trinsic A parol evidence before the ct. was not 
sufficient to justify it in granting probate of this 
list on motion . — In the Goods of Brewis (1864), 
3 Sw. A Tr. 473 ; 4 New Rep. 120 ; 33 L. J. P. M. 
A A. 124 ; 10 Jur. N. 8. 593 ; 164 E. R.1359. 

827. Continuation of sentence.] — The 

signature of testator A the attesting witnesses 
appeared at the bottom of the first page of a will— 
immediately after an unfinished sentence, which 
was completed overleaf on the second page : — 
Held : probate might be granted of the first page 
of the will .—- In the Goods of Anstee, [1893] P. 
283 ; 63 L. J. P. 61 ; 42 W. R. 16 ; 1 R. 487. 

828. .] — Testator executed a testa- 

mentary document, which consisted of two pages, 
A the whole of which was written before Qxecuation 
The first page, w hich alone was signed by testator. 
A the witnesses, contained the major part of the 
will. It concluded with an unfinished sentence 
continued on the second page. The second page 
also contained bequests : - Held : the first page 
only could be admitted to probate . — In the Goods 
of Gee (1898), 78 L. T. 843. 

829. Two letters of signature extending 

overleaf.] — Testator wrote a will on three side of 
a sheet of note paper. The attestation clause A 
names of the attesting witnesses w r ere at the 
bottom of the second side ; a dispositive clause 
was WTitten on the third side, A all the letters of 
testator’s signature, excepting the two last, which 
extended over to the third side, were on the second 
side : — Held : to be a good execution.— In the 
Goods of Powell (1865), 4 Sw. A Tr. 34 ; 31 
L. .1. P. M. A A. 107 ; 13 L. T. 195 ; 13 W. R. 999 ; 
161 E. R. 1427. 

830. Lithographed form signed on front 

page — Dispositions on second & third pages.] — 

Deceased having obtained a form of will, litho- 
graphed on the first side of a sheet of foolscap 
paper, w r rote her will on the second A third sides 
thereof, terminating near the bottom of the third 
side ; the fourth side w r as blank. The form was 
not tilled up except as to the appointment of exors. 
Deceased signed her name in the presence of 
witnesses, at the foot of the lithographed form : — 
Held : as regards the position of tlve signature, the 
execution was valid as within Wills Act Amend- 
ment Act, 1852 (c. 24). — In the Goods of Wotton 
(1874), L. R. 3 P. A D. 159 ; 43 L. J. P. A M. 14 ; 
30 L. T. 75 ; 38 J. P. 328 ; 22 W. R. 352. 

A nnotations : — Expld. Hoyle r. Harris, [1895] P. 1G3. Apld. 

In the Goods of Gilbert (1898), 78 L. T. 762. 


wrote her will on several sheets of 
paper pinned together. At the time 
of application for probate, testatrix's 
signat ure & the attestation clause were 
the first of these papers. The ct., 
being of opinion that the sheet con- 
taining the signature A attestation 
clause was originally written last, & 
therefore at the end of the will, & 
might have been afterwards in- 
advertently misplaced, granted pro- 
bate . — In the Goods of Madden, [1905] 
2 T. It. G12 ; 39 I. L.' T. Jo. 205.— IR. 


t. One page not mimed — Pane no 
material.] — Dx p. Viljoen, [1917 
T. P. D. 295.— S. AF. 


PART V. SECT. 3, SUB-SECT. 5.— D. 

827 i. Dispositive provision overleaf — 
Continuation of sentence .] — Words were 
written by testatrix on the back of a 
printed form of will consisting of a 
single sheet, before the execution of the 
will, & with the obvious intention of 
completing an unfinished sentence on 
the face of the will. The will was 


signed A attested at the foot of the 
front of the sheet only : — Held : the 
words on the back should be treated 
as in the nature of an interlineation, A 
the whole will, including the words 
on the back, was admitted to probate. 
— Re Bull's Will, [1905] V. L. It. 38. 
—A US. 

a. Appointment of executors.] — In the 
Goods of White, [1896J 1 I. H. 209.— IR. 

b. Will on three pages — Signed & 
attested on second.] — In the Goods of 
Martin, [1928] N. I. 138.—IR. 
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831. -.] — A testamentary docu- 
ment consisted of a sheet of paper containing on 
the first page a lithographed form of will. The 
form in the first page was filled in by testatrix A 
contained bequests to “ my sisters & friends.” 
Her signature & those of the attesting witnesses 
were at the bottom of the first page. The second 
A third pages contained a list of bequests to 
persons, some of whom were the sisters A others 
friends of testatrix. There was no direct evidence 
that the second A third pages had been written 
before the execution of the will : — Held : assuming 
the second A third pages to have been written 
before the execution of the will, the signature of 
testatrix was not so placed “ opposite to ” the 
writing contained in these pages as to bring the 
case within Wills Act Amendment Act, 1852 
(c. 24), s. 1, A therefore the first page alone could 
be admitted to probate. — Hoyle v. Harris, 
[1895] P. 103 ; 04 L. J. P. 05 ; 72 L. T. 474 ; 43 
W. R. 352 ; 11 T. L. R. 208 ; 11 R. 001. 

Annotation : — Apld. In the Goods of Goe (1898), 78 L. T. 

843. 

832 . First two pages executed — Attestation 

on first.] — Testatrix left a will which extended 
over to the third page of a sheet of foolscap. 
The signatures of herself A attesting witnesses were 
at the bottom of the first page, but she also placed 
her name at the end of the second page in their 
presence A before execution. The ct. granted 
probate of the first two pages. — In the Goods of 
Wray (1883), 47 .1. P. 279 ; 31 W. R. 470. 

833 . Alterations added overleaf.] — Testator 

duly executed a will prepared by a solr. which 
was written on the first side of a sheet of foolscap 
paper. Desiring shortly before his death to make 
an alteration in the disposition of his property 
he called in the assistance of a neighbour, who 
wrote out a codicil on the third sheet of the 
foolscap, beginning, “ The following alterations 
having been lirst made,” A ending with an attesta- 
tion clause in due form. The mark of testator, 
however, A the signat ures of the attesting witnesses, 
were written opposite the body of the will on the 
margin of the first, page, t he person who prepared 
the codicil being under the impression that as it 
was an alteration in t he will it ought to be attested 
on the margin : — Held : the codicil was not duly 
executed, A probate refused. — In the Goods of 
Hughes (1887), 12 P. J). 107 ; 50 L. J. P. 71 ; 
57 L. T. 495; 35 W. R. 508. 

834 . Will on three pages — Signed & 

attested on first.] — A will, which was written on 
three jmgos of jjaper, was signed by testatrix & 
by the attesting witnesses on the first page only : — 
Held : the first page of the will ought to be 
admitted to probate. — M itj.ward v. Bus well 
(1904), 20 T. L. R. 714. 

835. Signature constructively at end of will — 
General rule.] — Where, from the obvious sequence 
A sense of the context, it appears to the satis- 
faction of the ct. that the signature of deceased 
really follows the dispositive part of a testa- 
mentary instrument, though it may occupy a place 
on the paper literally above the dispositive parts or 
part thereof, such testamentary instrument will 
be entitled to probate. — In the Goods of Kimpton 
(1804), 3 Sw. A Tr. 427 ; 3 New Rep. 691 ; 33 
L. J. P. M. A A. 153 ; 10 L. T. 137 ; 28 J. P. 552 ; 
104 E. R. 1340. 

A n notations : — Diitd. In the Goods of Joned (1805), 34 

Jj. J. P. M. Sc A. 41. Held. In the Goods' of Goo (1898), 

78 L. T. 843. 


836. .] — Though certain pages of a 

testamentary document are materially subse- 
quent to the signatures of testator A witnesses, it 
may be held that the other pages of the document 
are substantially a part of the will A that they 
can be construed for purposes of probate as anterior 
to the signatures. — In the Goods of Gilbert (1898), 
78 L. T. 702. 

837. Sentence carried from foot to top of 

page.] — In the Goods of Kimpton, No. 835, ante. 

838. Use of asterisk.] — Deceased, in his 

will, which was written by himself on the first side 
of a half-sheet of paper, gave his property to his 
wife for life, A then, intending to dispose of certain 
freehold cottages on the death of his wife, com- 
menced a sentence which he left incomplete. 
After the incomplete sentence was an asterisk, 
A the words “ see over.” The will, which covered 
the whole of the first side, was executed at the 
bottom of that side, A at the top of the second side 
was another asterisk, A a devise of the cottages 
to his daughter. This bequest was written before 
the will was executed : — Held : the words on the 
second side were in the nature of an interlineation 
A formed part of the will. — In the Goods of Birt 
(1871), L. R. 2 P. A D. 214 ; 24 L. T. 142 ; 35 
J. P. 290 ; 19 W. R. 511 ; sul) nom. In the Goods of 
Burt, 40 L. J. P. A M. 20. 

Annotations: — Distd. In the Goods of Malon (1885), 54 

L. J. P. 91. Consd. In the, Goods of Gee (1898), 78 L. T. 

843. Reid. Rbyle v. Harris, [1895] P. 163. 

839. .] — A will contained no nomina- 

tion of exors. in the body of it, but at the bottom, 
below the attestation clause, were the words 
44 exors. W. G. A G. S.” There was an asterisk 
before these words A an asterisk before the word 
44 executor ” wherever it occurred in the will. 
It was proved that these words were written before 
the execution of the will. After the execution, 
testator directed the name of C. S., who was an 
attesting witness as well as exor., to be erased A 
the name of W. S. to be written over the erasure. 
The will was not re-executed after these alterations 
had been made : — Held : the nomination of exors. 
might be included in the probate, but the name of 

O. S., must be restored both as exor. A attesting 
witness. — In the Goods of Greenwood, [1892J 

P. 7 ; 01 L. J. P. 56 ; 60 L. T. 61. 

Appointment of executors.] — See Executors, 

Vol. XXIII., p. 27, Nos. 13-1S. 

E . Holograph Will. 

See Wills Act, 1837 (c. 26), s. 9 Wills Act 
(Amendment) Act, 1852 (c. 24), s. 1. 

840. Signature in attestation clause.] — Probate 
allowed of a will concluding 44 signed A sealed 
as A for the will of me 0. E. T. W., in the presence 
of us, T. H., E. H.” as being signed at the foot or 
end thereof. — hi the Goods of Woodington (1839), 
2 Curt, 324 ; 163 E. R. 427. 

Annotations : — Distd. In the Goods of Atkins (1846), 4 Notes 

of Cases, 564 ; In the Goods of Ckaplyn (1846), 4 Notes of 

Cases, 469. Folld. In the Goods of Gunning (1846), 1 Rob. 

Eeel. 459. Distd. In the Goods of Blrkett (1848), 6 Notes 

of Cases, 597 : In the Goods of Littledalo (1849), 13 L. T. 

O. S. 307. Apld. In the Goods of Pain (1850), 16 L. T. O. S. 

178. Reid. lie Parslow (1847), 5 Notes of Cases, 112; 

Smee v. Bryer (1848), 1 Rob. Keel. 616. 

841. .] — Deceased read over an attesta- 

tion clause containing his name, written by himself, 
in the presence of two witnesses, who subscribed 
their names. Deceased then, on the opposite 
page of the paper, wrote some words, beneath 
which he added, “ Attestation. J. W., testator,” 


PART V. SECT. 3, SUB-SECT. 5.— E. 

o. Signature across gummed flap of envelope — Unsigned holograph will enclosed.]- -France’s Judicial Factor v. Franck’s 
Trustees, (1916] 1 8. L. T. 126. — SCOT. 

J. — VOL. XLIV. 


s 
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Sect. 3. — Signature: Sub-sect . 5, E ; sub-sect . 0, A. 

A the names of two exors. : — Held : deceased 
intended to give effect to his will by the signature 
of his name in the attestation clause . — In the Goods 
of Walker (1862), 2 Sw. A Tr. 354 ; 31 L. J. P. M. 
A A. 62 ; 5 L. T. 766 ; 26 .T. P. 168 ; 8 Jur. N. S. 
314 ; 164 E. R. 1033. 

Annotations : — Folld. In the Goods of Casinoro (1869), L. Tt. 

1 P. & 1). 653. Refd. In the Goods of Harris (1875), 23 

W. It. 734 ; In the Goods of Pearn (1875), 1 P. I). 70. 

842. .] — A testamentary paper, in the 

handwriting of deceased, concluded as follows: 
“ In witness of this I have set my hand this 14th 
day of Jan. 1858. Signed by testatrix, A. B., her 
last will, in our presence,” etc. There was no 
other signature of deceased at the end of the 
writing. The surviving attesting witness could 
give no distinct account of the state of the paper 
at the time of, or the circumstances attending, 
the execution, & there was no direct evidence on 
the former point. It was admitted to probate. — 
In the Goods of Torre (1862), 8 Jur. N. 8. 494. 

843. .] — Testator left a holograph will with 

a full attestation clause, also holograph, but the 
only signature was that embodied in the attestation 
clause A it had apparently been inserted at some 
time subsequent to the writing of the attestation 
clause. The two attesting witnesses did not know 
whether or not the signature was on the paper 
when they subscribed their names: — Held: it 
was at liberty to judge, from the circumstances 
of the case, whether it was probable that the 
signature w T as in the attestation clause at the 
time of the attestation, A, being of opinion that 
it was, granted probate of the will . — In the Goods of 
Huckvale (1867), L. U. 1 P. A D. 375 ; 36 

L. J. P. A M. 84 ; 16 L. T. 434 ; 16 W. R. 64. 

Annotations : — Folld. In the Goods of Pearn (1875), 1 P. P. 

70. Refd. Pearson r. Pearson (1871), L. K. 2 P. & I). 

451 ; In the Goods of Harris (1875), 23 W. K. 734. 

844. .] — Deceased with his own hand 

wrote out a will, which concluded with an attesta- 
tion clause “ signed, published A declared by the 
said A. B., testator, as A for his last will A testa- 
ment, etc.” At the time of execution deceased 
declared the paper to be his will in the presence of 
two witnesses, A asked them to witness it, which 
they did, but he did not himself sign it in their 
presence, nor was there any direct evidence that the 
witnesses saw the signature. The only signature 
of deceased was in the attestat ion clause : — Held : 
under Wills Act (Amendment Act), 1852 (c. 24), 
the execution was valid . — In the Goods of Pearn 
(1875), 1 P. D. 70 ; 45 L. J. P. 31 ; 33 L. T. 705 ; 
39 J. P. 824 ; 24 W. R. 143. 

845. .] — In the case of a holograph will, 

the w hole operative portion of which was written 
on the first page of a sheet of paper, the attestation 
clause containing the signature of testator was 
written on the second page A stated that the will 
was “ signed ” by testator in the presence of the 
witnesses. An affidavit, made by one witness only, 
stated that they did not see the first page at all, A 
set forth facts pointing to acknowledgment only 
in the presence of the witness : — Held : the will 
was entitled to probate without notice to the next 
of kin . — In the Goods of Moore, [1901] P. 44 ; 70 
L. J. P. 16 ; 84 L. T. 60. 

846. Signature in testimonium clause.] — A will, 
with the following testimonium clause, entirely 
in the handwriting of testatrix “ In witness hereof 
I have hereunto set my hand A seal, Jane 
Randolph Gunning, this twenty-fifth day of Sept. 
1845,” but no other subsequent signature by her : 

- — Held : to have been signed in conformity with 


the statute. — In the Goods of Gunning (1846), 

1 Rob. Eccl. 459 ; 5 Notes of Cases, 75 ; 163 
E. R. 1101. 

847 , .] — Testator produced to throe wit- 

nesses his holograph will, contained in one page, 
with his signature in the testimonium clause in 
these words “ in witness whereof I, R. D., have 
set my hand A seal,” etc. Testator acknowledged 
the paper “ to be his last will,” but his signature 
“ was not more particularly referred to.” There 
was no seal. Probate granted under Wills Act 
(Amendment Act), 1852 (c. 24). — In the Goods of 
Dinmork (1853), 2 Rob. Eccl. 641 ; 1 Ecc. A Ad. 

2 ; 163 E. R. 1441. 

848 , .] — The testimonium clause of a will 

was as follows : “In witness whereof I, M. II. M., 
have hereunto set my hand,” etc. The whole of 
this was in the handwriting of testator, A his 
name written as he usually signed it, but the will 
was not otherwise signed by him : — Held : the will 
was duly executed, the signature being placed 
“ among the words of the testimonium clause,” 
within Wills Act (Amendment Act), 1852 (c. 24), 
s. l.— Jw the Goods of Mann (1858), 28 L. J. P. 
A M. 19. 

849, Signature as last words of will.] — The 

name of testator formed the concluding words of 
a holograph will, made in 1832, which was not 
otherwise signed. When found after the death 
of deceased, beneath the last line were the words — 
“ Witness, J. S. Witness, IT. E. Apr. 11, 1838.” 
The will was propounded as executed on Apr. 11, 
1838. It was proved that the witnesses J. S. 
A H. E. were dead, A that their signatures were 
genuine : — Held : from the construction of the 
last sentence testator intended his name at the 
end of the will to represent- his signature, A due 
execution A attestation must be presumed, in 
the absence of any evidence to the contrary. — 
Trott v . Skidmore (i860), 2 Sw. A Tr. 12 ; 2 
Jj. T. 519 ; 24 J. P. 123 ; 6 Jur. N. S. 760 ; 8 
W. R. 590 ; 164 E. R. 894 ; sub nom. Trott v. 
Trott, 29 L. J. P. M. A A. 156. 

Annotation Refd. Harris r. Knight (1890), 15 F. ]). 170, 


Sub-sect. 6. — Signature in Presence of 

Witnesses. 

A. In General . 

See Wills Act, 1837 (c. 26), s. 9. 

850. General rule — Signature must be seen by 
witnesses,] — Two persons subscribed a paper, in the 
presence of 8. L., A of each other, S. JL. having 
previously, in their joint presence, acknowledged 
the said paper to be his will. The witnesses did 
not see S. L. sign his name to the paper, nor did 
they, at the time of subscribing their names to it, 
see his signature, the writing upon the paper being 
purposely concealed from them. Upon the death 
of 8. L., his signature was found at the end of 
the paper : — Held : this was not a valid will, 
within Wills Act, 1837 (c. 26), s. 9. 

If the witnesses are to be cognisant of the making 
of the signature, when the execution is in that form, 
must they not see A be cognisant of the signature 
when the will is to be executed in the alternative 
form, by acknowledging the signature ? The 
alternative form of execution by acknowledgment, 
is to answer the same purpose, it is to be equivalent 
in effect to actual signing; A ought not the 
acknowledged signature to be proved by the same 
mode of evidence, namely, by the subscribing 
witnesses ? 

What is the plain meaning of acknowledging a 
signature in the presence of witnesses ? what do 
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the words import but this ? “ Here is my name 

written, I acknowledge that name so written to 
have been written by me; bear witness” how is 
it possible that the witnesses should swear that any 
signature was acknowledged unless they saw it ? 
(Sir H. Jenner Fust). 

“To attest ” is to bear witness to a fact (Sir 
H. Jenner Fust). — Hudson v. Parker (1844), 
1 Rob. Eccl. 14 ; 3 Notes of Cases, 236 ; 8 Jur. 786 ; 
163 E. R. 948. 

Annotations Folld. In the Goods of Gunstan, Blake r. 

Blake (1882), 7 P. D. 102. Reid. Fanidfl v. Jackson 

(1846), 6 Notes of Oases, Sup. i; Leech v. Bates (1849), 

G Nores of Oases, 699 ; Bryan v. Wliito (I860), 2 Rob. 

Eocl. 316 ; Thomson & Allaway v. Hall (1852), 2 Bob. 

Eccl. 426; Norton v. Bazett (1866), Dea. & Sw. 259 ; 

Charlton v. Hindmarsh (1859), 1 Sw. & Tr. 433. 

851 . — .1 — In Goods of Gunstan, 

Blake v. Blake, No. 913, post. 

852. Testator seen to be writing — Whether 
sufficient.] — If testator signs his will in the presence 
of the attesting witnesses who see him in the act 
of writing, & they then attest, the attestation is 
good, although they do not see the signature, & 
he does not acknowledge it. The attesting 
witnesses to a will saw testatrix writing something 
on the will before they signed, but they did not 
see what she wrote, & they did not know that it 
was a will. When they subscribed their names 
they did not see the attestation clause, which 
contained testatrix’s signature, or any of the 
writing on the will, as testatrix concealed it from 
them by holding a piece of blotting-paper over it. 
There was a full attestation clause in testatrix’s 
handwriting r — Held : as the witnesses had seen 
testatrix write what the ct. presumed to be her 
signature, although they did not see the signature, 
<fc she did not acknowledge it to them, the attesta- 
tion was sufficient. — S mith v. Smith (1866), L. R. 
1 P. & I). 143 ; 35 L. J. P. & M. 65 ; 14 L. T. 417; 
12 Jur. N. S. 674 ; 14 W. R, 618. 

853 . Must be made or acknowledged in presence 
of witnesses.] — A codicil was signed by deceased, 
who was ill in bed in one room, attested by two 
witnesses in an opposite room, but who did not 
see deceased make or acknowledge her signature, 
or have any conversation with her respecting it. 
Deceased, the doors of both the rooms being open, 
might by raising herself in bed have seen the 
witnesses sign ; but there was no evidence that 
she did do so : — Held : a bad execution, on the 
ground that deceased did not make or acknow- 
ledge her signature in the presence of the wit- 
nesses, & that thev did not attest in her presence. — 
hi the Goods of Killtck (1861), 3 Sw. & Tr. 578 ; 
10 .Tur. N. S. 1083 ; 163 E. R. 1399 ; sub vow. 
In the Goods of Kelltck, 34 R. .T. P. M. & A. 2 ; 
28 J. P. 760. 

Annotation Carter r. Son ton (1901), 17 T. L. R. 

671. 

854 . Actual visual presence.] — The ex- 

pression “ in the presence ” in Wills Act, 1837 
(c. 26), s. 9, must bo taken to mean actual visual 
presence. 

Where testatrix signed her will in a shop, & 
one witness, who saw her sign, attested it, but the 
other witness, being at the time when testatrix 
Ac first witness signed engaged at the other side of 
the shop with a person who stood between him & 
testatrix, did not see them sign & did not know 
nor have the opportunity of knowing anything 


about what they had been engaged upon until 
after they had signed, when he was asked to be a 
witness : — Held : testatrix to be a witness : — 
Held : testatrix did not sign “ in the presence ” of 
the second witness. — Brown v. Skirrow, [1902] 
P. 3 ; 71 L. J. P. 19 ; 85 L. T. 645 ; 18 T. L. R. 
59. 

B. Signature Not Seen by Witnesses. 

See Wills Act, 1837 (c. 26), s. 9. 

855. Seen by some only — All present.] — 

DURRANT v. Durrant (1730), 1 Barn. K. B. 367 ; 
94 E. R. 247. 

Actual signing seen by none.] — A 

will of lands, subscribed by three witnesses in 
testator’s presence & at his request, is well 
executed, though none of the witnesses saw 
testator sign it, & only two of them saw his 
signature. — Johnson v. Johnson (1832), 1 Cr. & 
M. 140 ; 3 Tyr. 73 ; 2 L. J. Ex. 73 ; 149 E. R. 348. 
Annotation : — Reid. Iliott v. Genge (1842), 3 Curt. 160. 

857. One witness unable to see.] — Tes- 

tator intending to execute a codicil, signed the 
same while lying in bed, there being present in the 
room the two witnesses who attested the codicil ; 
the curtains at the foot of the bed being drawn 
at the time, one of the witnesses could not actually 
see testator sign his name, nor could testator see 
that witness subscribe the codicil as attesting it 
Held : testator & the witness signed their names in 
the presence of each other, as required by Wills 
Act, 1837 (c. 26), s. 9. — Newton & Thomas v. 
Clarke (1839), 2 Curt. 320 ; 163 E. R. 425. 

Annotations : — Consd. Hudson v. Parker (1844), 1 Rob. Eccl. 
14. Refd. Tribe a. Tribo (1849), 1 Rob. Eccl. 775 ; 
Thomson & Allavvay v. Hall (1852), 2 Rob. Eccl. 426 ; 
Norton v. Bazett (1856), Dea. & Sw. 259 ; Carter v. 
Seaton (1901), 17 T. L. R. 671. 

858. — — Question of fact.] — Doe d. 

Jackson v. Jackson (1843), 1 L. T. O. S. 143; 
previous proceedings (1842), 1 Notes of Cases, 575, n. 

Annotations Consd. Ilotfc v. Gouge (1842), 3 Curt. 160; 
Blake v. Knight (1843), 3 Curt. 547. 

859. .] — A. produced a paper writing 

to B. with his signature at the foot of it, said it 
was his will, & asked B. to attest it. At the request 
of B. he retraced his signature with a pen & B. 
attested it. C., the other attesting witness, was 
in the shop where this was done, but did not hear 
what passed. He saw A. in the act of writing, 
& then at A.’s request signed his name as a witness. 
The ct. was not satisfied on the affidavits that C. 
witnessed the acknowledgment, & refused to grant 
probate on motion . — In the Goods of Garner 
(1801), 25 J. P. 183. 

860. .] — Testatrix died leaving a will 

& an undated testamentary document, signed 
by her, containing a list of articles, with pencil 
notes, as to her wishes for their disposal. The 
document was only witnessed by one witness, as 
the second person who purported to be a witness 
had not seen the testatrix sign, although she sub- 
sequently heard her acknowledge that she had 
signed the document : — Held : that the document 
was not admissible to probate. — In the Goods of 
Swift (1900), 17 T. L. li. 16. 

861 . .] — Brown v. Skirrow, No. 854, 

ante . 

862. Seen by neither witness— Folded paper.] — 

A. B., deceased, requested two persons, present at 


PART V. SECT. 3. SUB-SECT. 6.— A. 

853 i. Must be made or acJmowlcdged 
m presence of witnesses. ] — Testator 
iieod not sign in the presence of wit- 
nesses. It 1 b sufficient If he either sign 
'In* will In their presence or acknow- 


ledge it in their presence. — O.utmoAX 
r. Ca thug an, 2 Old. 8. — CAN. 

d. Signed will brought to wit- 
nesses .] — Testator brought bis will 
which had boon previously signed by 
him to two persons to sign os wit- 


nesses. The witnesses signed in 
testator’s presence, at his request, & 
in the presence of each other, & they 
either saw or had the opportunity of 
seeing testator’s signature : — Held : 
the will was validly executed. — S oott 
i\ Scott (1887), 13 O. It. 551.— CAN. 

S 2 
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Wills. 


Sect . 3. — Signature : Sub-sect . 0, Z? M C. <£; 2>.] 

the same time, “ to sign a paper for him,” which 
they did in his presence ; the paper was so folded 
that the witnesses did not see any writing whatever 
on it ; A. B. did not state what was the nature 
of the paper in question. On the death of A. B. 
it was found to be his intended will : — Held : it 
was not entitled to probate, the provisions of Wills 
Act, 1837 (c. 26), s. 9, not having been complied 
with. 

It is said that the ct. may presume that the 
paper was signed while the witnesses were in the 
room ; but the ct. cannot presume this, while 
the impression on the minds of the witnesses is 
that it was not signed in their presence. Although 
the circumstances of the case do not preclude the 
possibility of the paper having been then signed by 
deceased in the presence of the witnesses, the proof 
of the affirmative lies on those who propound the 
paper, & I cannot presume, in the absence of all 
evidence, notwithstanding I have a strong inclina- 
tion to carry into effect the clear intentions of 
deceased, that the instrument was signed in the 
presence of the witnesses. 

This brings me then to the second point, whether 
the signature was acknowledged in the presence of 
the witnesses. I have already stated, that, notwith- 
standing the form of the plea, the ct. would be 
inclined to give the party the benefit of any proof 
which may arise from the circumstances of the 
case. It is not contended that there was any 
express acknowledgment of a signature, that 
deceased said, “ This is my signature, & 1 request 
you to attest it,” the case must therefore rest on 
what may be considered a virtual acknowledgment 
of a signature, it is not necessary that testator 
should state to the witnesses that it is his signature ; 
the production of a will by testator, it having his 
name upon it, & a request to the witnesses to attest 
it, would be a sufficient acknowledgment of the 
signature under the present statute (Sir H. Jenner 
Fust). — Ilott v. Genge (1842), 3 Curt. 160 ; 1 
Notes of Cases, 572 ; 163 E. R. 689 ; affd. (1844), 
4 Moo. I\ C. C. 265. P. C. 

Annotations Distd. Blake t\ Knight (1843), 3 Curt. 547. 

Confld. Hudson v. Parker (1844), 1 Hob. Eccl. 14. Apld. 

In th e Goods of Pearsons (18(H), 33 L. J. P. M. & A. 177 ; 

Folld. Pearson v. Pearson (1871), L. B. 2 1*. & D. 451. 

Consd. Daintreo v . Butcher (1888). 13 P. D. 102. Retd. 

In the Goods of Ashmore (1843), 2 Notes of Cases, 405 ; 

Cooper v . Bockett (1843), 3 Curt. 648 ; In the Goods of 

Trinder (1844), 3 Notes of Cases, 275 ; Fischer v. Popham 

(1875), L. Ii. 3 P. & D. 24G. 

863. -.] — Testator wrote a codicil 

upon the first side of a half sheet of foolscap 
folded in the middle, & at the bottom of the sheet 
were written the words, “ For my signature & 
witnesses see next side.” On the fourth side of 
the half sheet A, wdien it was unfolded, by the side 
of & on a level with the bottom of the codicil, were 
the signatures of deceased A of two witnesses. 
The paper was folded when the withesses signed 
their names, so that they could not see wdiether 
there was any writing on the first side of the half 
sheet : — Held : the codicil was not duly executed, 
as there was no evidence at all from wliich it could 
be presumed that anything had been written on 
the paper before the signatures were put there. — 
In the Goods of Hammond (1863), 3 Sw. & Tr. 90 ; 
32 L. J. P. M. & A. 200 ; 8 L. T. 516 ; 27 J. P. 
621 ; 9 Jur. N. S. 581 ; 11 W. R. 639 ; 164 E. R. 
1207. 

Annotations Distd. He Archer (1871), L. K. 2 P. & D. 252. 

Co&sd. J’earnon v. Pearson & Pearson (1871), 4U L. J. P. 


& M. 53. Refd. In the Goods of Huckvale (1867), L. R. 1 
1\ Sc V. 375. 

864. Blank space presented for signature.] 

— Where deceased did not sign the will, or acknow- 
ledge the signature, in the presence of the sub- 
scribed witnesses, presenting to them only the 
blank part whereon they signed : — Held : there 
was no evidence that the statute had been com- 
plied with, & probate of the paper refused. — In 
the Goods of Trinder (1844), 3 Notes of Cases, 
275. 

g05, Writing purposely concealed.] — D oe d. 

Jackson v. Jackson, 1843, 1 L. T. O. S. 143 ; 
previous proceedings (1842), 1 Notes of Cases, 
575, n. 

Annotations : — Consd. Ilott. v. Genge (1812), 3 Curt. 160; 
Blake v. Knight (1843), 3 Curt, 547. 

866. .] — Hudson v. Parker, No. 850, 

ante. 

867. — .] — Smith v . Smith, No. 852, 

ante. 

868. Witnesses Ignorant as to who was 

testator — No mention made of will.] — In the 

Goods of Clifford (1850), 16 L. T. O. S. 266. 

869. No writing seen.] — A will entirely 

in the handwriting of testator, with a perfect 
testimonium & attestation clause, with the seal & 
signature of testator, & the signature of two 
witnesses, declared invalid on the testimony of 
the witnesses that they did not see deceased’s 
signature, or any waiting whatever, upon the 
paper.-* Shaw v. Neville (1855), 2 Ecc. & Ad. 
203 ; 24 L. T. O. S. 339 ; 1 Jur. N. S. 408. 

870. .] — A testamentary paper which 

upon the face of it appeared to have been duly 
executed, w r as not signed in the presence of the 
attesting witnesses, nor did they when they signed 
see any writing : — Held : it was not duly executed. 

- — In the Goods of Pearsons (1864), 33 L. J. P. M. 
& A. 177 ; 10 Jur. N. S. 372. 

Annotations : — Refd. In the Goods of Huckvale (1867), L. It. 

1 P. & D. 375 ; Pearson v. Pearson & Pearson (1871), 40 
L. J. P. & M. 53. 

C. Attestation before Signature. 

See Wills Act, 1837 (c. 26), s. 9. 

871. Execution Invalid.] — Motion for probate 
of a will, signed by testator after the witnesses had 
subscribed their names, rejected. — In the Goods of 
Oldino (1841), 2 Curt. 865; 1 Notes of Cases, 
169 ; 163 E. R. 611. 

Annotation : — Apld. In the Goods of Byrd (1842), 3 Curt. 117. 

872. .] — Willmott v. Gillham (1842), 2 

Notes of Cases, 397, n. 

873. Sealed by witnesses after signature by 

testator.] — Motion for probate of a will signed by 
deceased after the witnesses had subscribed their 
names, the witnesses having, subsequently to 
signing by deceased, placed seals opposite to their 
names, rejected. — In the Goods of Byrd (1842), 
3 Curt. 117 ; 1 Notes of Cases, 490 ; 163 E. R. 
674. 

Annotation : — Consd. Charlton v. Hindinarsh (1850), 1 Sw. 
& Tr. 433. 

874. .] — Cooper v. Bockett, No. 981, post 

875. .] — A wall signed by deceased after 

the attesting witnesses, who were nude exors., 
had signed ; the defect cured by a regularly 
executed codicil on the same sheet, attested by 
the same witnesses. — In the Goods of Claringbull 
(1844), 3 Notes of Cases, 1. 

Annotation: — Consd. Alien v. Haddock (1858), 11 Moo. 
P. C. C. 427. 


PART V. SECT. 3, SUB-SECT. 6. — C. before the attenting witnesses affix their 871 ii.I .] — Burke r. Moore, In 

871 i. Execution invalid .] — To render signatures — In the Goods of Kklly the Goods o/Moork (1875), 0 I. 11. Eq. 

a will valid, It must be signedby testator (I860), 3 W. W. & A’B. 80.-AUS. 609.-IR. 
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876 . Signature not recollected by witnesses.] 

— A will, written by deceased, exhibiting on each 
of the two pages his signature A an imperfect 
attestation clause, subscribed by three witnesses, 
as “ witnesses to the signature of J. A.,” such 
subscription being made at his request, but the 
witnesses could not depose that deceased’s signa- 
ture was affixed to the will at the time they 
subscribed, they being ignorant that tho paper was 
his will, refused probate on motion . — In the Goods 
of Ashton (1847), 5 Notes of Cases, 548. 

Annotation Consd. In the Goods of Huckvalc (1867), L. It. 

1 1 » Ow 1.1 • •> I O • 


877. .] — Where the attesting wit- 
nesses to a will duly executed on the face of it did 
not recollect having seen testator’s signature to 
t-lie will when they subscribed their names as 
witnesses, the ct. held that it was at liberty to 
judge from the circumstances of the case, whether 
it was probable that testator’s name was on the 
will or not at the time of the attestation, A being 
of opinion that it was, pronounced for the will. — 
Gwillim v. Gwillim (1859), 3 Sw. A Tr. 200 ; 
Sea. & Sm. 26 ; 29 L. J. P. A M. 31 ; 23 J. P. 825 ; 

E. R. 1251. 



878. — .] — Where testatrix executed a codicil 

to her will, but the attesting witnesses affixed then* 
signatures before testatrix had signed it Held : 

the instrument was not entitled to probate. 

In the Goods of TIoskins (1863), 1 New Rep. 569 • 
32 L. J. P. M. & A. 158. 

879. .] The will of deceased was written 
on a lithographed form, & extended over the first 
& second sides of a sheet of foolscap paper. Tho 
form contained attestation clauses at the foot of 
the first A second sides of the paper. Deceased 
made a mark in the blank spaces left for the 
purpose in both such clauses. Two witnesses 
signed their names at the bottom of the first side 
only, A before deceased made her mark in the 
attestation clause of the second side Held : the 
only mark which could give validity to the will 
was on the second side, & was not attested by the 
witnesses.— In the Goods of Dilkes (1874), J,. R. 3 
P. A D. 164 ; 43 L. .T. P. A M. 3K ; 30 ],. T. 305 ; 
38 ,T . P. 329 ; 22 W. R. 456. 

880. Will executed by witness on behalf of 
testator — Memorandum by witness after attestation 
—Not evidence of attestation before signature.] — 
Testator, having requested 11. to write his, 
testator’s name as his signature to his will, being 
unable from illness to do so, II. did so, A lie A two 
other pei sons signed their names as attesting the 
execution of the will by testator. The following 
memorandum was subsequently affixed A signed 
by II., “ Memorandum, I.,E. H., signed testator’s 
name at his request ” : — Held : the memorandum 
was not inconsistent with the previous attestation, 
A that the will was duly executed, according to 
Wills Act, 1837 (c. 26), s. 9. — Doe d. Caldweix v. 
Eke (1862), 19 L. T. O. 8. 49. 

881. Properly attested codicil on same sheet — 


Defect of attestation cured.] — In the Goods of 
Claringbull, No. 875, ante . 

D. Present at Same Time. 

See Wills Act, 1837 (c. 26), s. 9. 

882. General rule.] — (1) To make a valid sub- 
scription A attestation to a will there must be 
either the name of the witness or some mark 
intended to represent it. A correction of an error 
in a previous writing of his name, or his acknow- 
ledgment of it, or the adding of a date to it, will not 
be sufficient for that purpose. 

(2) The signature, or acknowledgment, of 
testator must be made in the presence of two 
witnesses, present at the time, & they must, after 
he has so signed, or so acknowledged his signature, 
subscribe the will in his presence. 

Testator produced his will to A., A signed it in 
A.’s presence. A., whose name consisted of four 
words, the first of which began with “ F.,” then, 
in testator’s presence, signed his own name, but 
by accident left his first initial letter uncrossed, 
so that it stood as if it was “ T.” He afterwards 
advised testator that there ought to bo two 
witnesses to the will, A in the afternoon of the 
same day, B. being present, testator produced his 
will, A showed A acknowledged his signature in 
the presence of both A. A B. B. then wrote his 
name, A at liis desire A. added the date, A then 
observed A corrected the first initial of his own 
name by crossing the T., A so making it F. : — 
Held : the will was not duly attested within Wills 
Act, 1837 (c. 26), s. 9. — Hindmarsh v. Charlton 
(1861), 8 H. L. Oas. 160 ; 4 L. T. 125 ; 25 .T. P. 
339 ; 7 Jur. N. 8. 611 ; 9 W. R. 521 ; 11 E. R. 
388, II. L. ; affg. 8. 0. sub nom. Charlton r. 
IIiNDMARSH (1859), 1 Sw. A Tr. 433. 

Annotations : — As to (1) Consd. In the Goods of Madilock 
(1874), L. R. 3 P. & I). 169. As to (2) Apld. Wyatt v. 
Perry, 11893] P. 5; In the Goods of Swift (1900), 17 
T. L. R. 16. Generally , Consd. body v. Halse, Hunt v. 
II also, Penning v. Halse, 11892] 1 Q. B. 203. Refd. In 
the Goods of blewitt (1880), 5 P. I). 116 ; Brown v. 
Shfrrow, 11902] P. 3. 

883. Attestations at different times — Signature 
acknowledged on second attestation.] — Deceased 
signed her will, by a mark, in the presence of one 
witness who subscribed the will as attesting it, 

A on a subsequent day she acknowledged her 
signature in the presence of that witness A of 
another who also subscribed the will, but tho 
former witness did not again subscribe the will ; 
probate refused . — In the Goods of Allen (1839), 

2 Curt. 331 ; 163 K. It. 429. 

A nnotations Distd. Mooro v. King (1842), 3 Curt. 213. 
FojUd. In the, Goods of Simmonds (1842), 1 Notes of Oases, 
10,). Refd. In the Goods of Mansfield. (1842), 1 Notes of 
(’uses, 362. 

884. J— Testator signed a codicil in 

the presence of a witness, his sister, who, at his 
desire, attested A subscribed it. On a subsequent 
day, when his sister A another person were present, 
be desired her to bring him the codicil, A requested 
the other person present to attest A subscribe 
it, saying, in the presence of both parties, A point- 
ing to his signature, “ This is a codicil signed by 
myself A by my sister as > T ou see ; you will oblige 
me, if you will add your signature, two witnesses 
being necessary.” That party then subscribed 
in the presence of testator A of liis sister, the latter 
who was standing by him, pointing to her signa- 


i 1* Signature not recollected 

uy uitnesses. ] — When tho signature of 
a testator to his will was placed after 
tao signatures of tho attesting wit- 
nesses, A tho attesting witnesses were 
'inablo to state positively whethor or 
aot testator’s signature had been 


placed to tho will before they them- 
selves had signed their names : — IJcld : 
the will was entitled to probate . — In 
the Goods of O’Neill (1916), 50 I. L. T. 
1 80 . — IR. 

e. Testator writing name in blank 


in attestation clause — No acknowledg- 
ment as signature — Subsequent signature 
opposite attestation clause after attesta- 
tion.]— He Winter, [1926] V. L. R. 

?,%• IsWusT- 23 ! 119201 AW3 
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Wills. 


Sect. 3. — Signature : Sub-sect . 0, D. ; sub-sect. 7, A. 

& B. (a) & (5),] 

ture, 6c saying, “ There is my signature, you had 
better place yours underneath,” she did not, 
however, resubscribe : — Held : the instrument was 
not sufficiently attested, under Wills Act, 1837 
(e. 26), s. 0. — Moore v. Kino (1842), 3 Curt. 243 ; 

2 Notes of Cases, 45 ; 7 Jur. 205 ; 163 E. R. 716. 

Annotations Folld. In the Goods of Griffin (1844), 8 J. P. 
.462. Apld. Wyatt v. Berry, 11893] P. 6. Retd. Faulds v. 
Jackson (1845), 6 Notes of Cases, Sop. i ; Leech v. Bates 
(1819), 6 Notes of Cases, 699 ; Playne v. Scriven (1849), 
7 Notes of Casos, 122 ; Charlton v. Hind marsh (1859), 1 
8w. & Tr. 433. 

885 . .] — Deceased having signed his 

will, acknowledged the signature in the presence 
of one witness, who subscribed his name to the 
will, & on a subsequent day acknowledged the 
signature to another witness, who subscribed his 
name, the former witness being present at the 
time, but who did not again subscribe his name ; 
motion for probate rejected. 

This is not a compliance with the statute ; . . . 
the intention of the legislature was, that there 
shall be a signing or acknowledgment in the 
presence of tw T o witnesses present at the same time, 
6c that they shall both then attest it (Sir Ii. 
Jenner Fust). — In the Goods of Simmoni >s (1842), 

3 Curt. 79 ; 1 Notes of Cases, 409 ; 6 Jur. 349 ; 
163 E. R. 661. 

Annotation : — Distd. Moore v. King (1812), 3 Curt. 213. 

886. .] — W. B. wTote liis w ill, signed 

it in the presence of C. B., who then subscribed. 
On a subsequent day W. B. acknowledged his 
signature in the presence of C. B. 6c IT. C., & C. B. 
having also acknowledged her signature without, 
resubscribing, II. C. subscribed his name. Will 
invalid, because C. B. did not sign again instead of 
acknowledging her signature . — In the Goods of 
Bennett (1854), 1 Ecc. 6c Ad. 247 ; 161 E. B, 
143. 

887 . .J — lliNDMARsu v. Charlton, 

No. 882, ante. 

888. .] — The two attesting wit- 

nesses to a W'ill were father & son, both working at 
the same workshop, but on different floors. 

Testator produced his will first to the father 
alone, &, telling him it was his will, asked him to 
witness it. 

Testator’s signature w'as already on the will, 
& the father signed it. Testator then asked that 
the son, who was working on the floor below should 
be called in, 6c when he came in asked 3 urn to 
witness the paper, saying, in answer to questions, 

“ It is a bit of ordering of my affairs. 1 have 
signed it 6c your father has signed it.” The son 
then signed the will, all three being present : — 
Held : the w r ill w as not duly executed in accordance 
with the requirements of Wills Act, 1837 (c. 26), 
s. 9. — Wyatt v. Berry, [1893J P. 5 ; 62 L. J. P. 
28 ; 68 L. T. 416 ; 9 T. L. R. 36 ; 1 R, 462. 

Annotations: — Refd. Dayman r. Dayman (1891), 71 L. T. 
699 ; Brown v. Skirrow, (1902] P. 3 ; Whiting v. Turner 
(1903), 89 L. T. 71. 

889 . All on one occasion present.] — A 

paper attested by three witnesses, at different 
times, all being on one occasion present, deceased 
having signed the paper, or acknowledged his 


signature thereto, in the presence of one witness 
only, refused probate . — In the Goods of Mansfield 
(1842), 1 Notes of Cases, 362. 

890 . Substitution of new for original 

witness.] — A will had been signed in the presence 
of tw'O persons who subscribed their names thereto, 
one of them was named as exor. in the will ; it 
w’as therefore, unnecessarily, suggested that his 
name should be erased & another person should 
subscribe the will. This w r as done ; but testator 
did not sign or acknowledge his signature in his 
presence : — Held : the w ill having been once duly 
executed was entitled to probate . — In the Goods of 
Hannam (1850), 7 Notes of Cases, 437 ; 15 L. T. 
O. S. 188 ; 14 Jur. 558. 


Sub-sect. 7. — Acknowledgment of Signature. 

A. In General. 

See Wills Act, 1837 (e. 26), s. 9. 

891. Equivalent to signature in presence of 
witnesses.] —Anon. (1685), Skin. 227 ; 90 E. R. 
105. 

Annotations: — Refd. Ellis r. Smith (1751), 1 V r us. 11 ; 

Casement v. Fultou (1845), 3 Moo. 1ml. App. 395. Mentd. 

Ashburnham v. Bradshaw (1740), Wost temp . Hard. 505. 

892. .] - - Grayson v. Atkinson, No. 756, 

ante. 

893. — — .] — Addy v. Guix, No. 1009, post. 

894. J Whether signed by testator or by 

another for him.] — The signature to a will, if 
acknowledged by testator in the presence of two 
witnesses present at the same time, etc., is suffi- 
cient, w hether the signature be mado by testator, 
or by another for him . — In the Goods of Regan 
( 1838), 1 Curt. 908 ; 163 E. R, 311. 

Annotation :— Refd. Iliott r. Congo (1842), 3 Curl. 160. 

895. .] — (1) Positive affirmative evidence, 

by the subscribing witnesses, of the facts of testator 
acknowledging his signature in their joint presence, 
& of their subscribing in conformity with the; 
requisites of the law, is not absolutely essential 
to the validity of testamentary papers. 

(2) When the inaccuracy 6c imperfect recollec- 
tion of witnesses are established, the et. may upon 
the circumstances of the case presume due execu- 
tion. 

(3) The statute [Wills Act, 1837 (e. 26] enacts 
that it is sufficient if testator acknowledge his 
signature in the presence of two witnesses present 
at the same time, 6c such witnesses shall attest, 
6c shall subscribe the will in the presence of 
testator. To constitute such an acknowledgment 
... it is not necessary that an express acknowledg- 
ment be made ; it is sufficient that the paper be 
produced open to the witnesses with testator’s 
signature upon it (Sir II. .Tenner Fust). — Leech 
v. Bates (1819), 1 Rob. Eccl. 714 ; 6 Notes of 
Oases, 699 ; 163 E. R. 1188. 

Annotation : — As to CO Retd. Wright r. Sanderson (1884), 9 

P. D. 149. 

896. .] — Lewis v. Lewis, No. 804, ante. 

897. Acknowledgment of codicil —Acknowledg- 
ment of whole testamentary paper.] — In the Goods 
of Jenner (1842), 6 Jur. 564. 

898. Necessity for testator to declare that 
signature is his.]— Ilott v. Genge, No. 862, ante . 


PART V. SECT. 3, SUB-SECT. 6. 

— D. 

889 i. Attestation at different times — 
All on one occasion present.} — Where 
testator signed his will in the presence 
°t two witnesses, who did not sign In 
the presence of each other : — Held ; 
the will was valid though one witness 
signed subsequently & not In the 
presence of the other.— lie Foley ’h 


Will (1879), 5 V. L. It. 95.— A US. 

f* — Witness siyniny after _ 

nature of testator — Before execution tn 
presence of other witnesses. ] — Whoro one 
of the attesting witnesses subscribes 
the will after the signature of testator, 
but before execution in the presence 
of the other witnesses : — Held : a bod 
execution under Wilis Act, 1837, 
without the first witness signing again. 


-Mitchell v. Buffington (1858), 32 
L. T. O. S. 211.— IR, 

PART V. SECT. 3, SUB-SECT. 7.— A. 

g. Necessity for.) — Burke v. 
Moore, In the Goods of Moore (1875), 
9 I. It. Eq. 609.— IR. 

h. .]— P.XTTKRHON r. BEN t 1K)\V, 

7 N. Z. L. it. 673. -N.z. 
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899. Proof of acknowledgment — Necessity for 
positive evidence of attesting witnesses.] — Leech 
v . Bates, No. 895, ante . 

900. When court will presume due 

execution.] — Leech v . Bates, No. 895, ante . 

B. What Amounts to Acknowledgment. 

(a) In General. 

See Wills Act, 1837 (c. 20), s. 9. 

901. Express acknowledgment not necessary ,J — 

Leech v. Bates, No. 895, ante. 

902. Acknowledgment by gesture.] — Testa- 
trix having pointed to her will, which she had 
previously signed, & expressed her satisfaction 
at its contents, <fc by gestures intimated that she 
had signed same, & that she wished two persons 
present together to attest the will : — Held : to have 
duly acknowledged her signature, — In the Goods of 
Davies (1850), 2 Bob. Eccl. 337 ; 163 E. It. 1337. 

903. Affixing seal — Signature written by third 
person.] — The mere fact of placing a seal by the 
side of a signature previously written, that signa- 
ture not having been written by the person whose 
name it represented, with the use of the words, 
“ I deliver this as my act <fc deed ” : — Held : to 
be an insufficient acknowledgment of a signature 
to a will under the terms of Wills Act, 1832 (c. 26). 
— In the Goods of Summers (1850), 2 Bob. Eccl. 
295 ; 7 Notes of Cases, 502 ; 15 L. T. O. 8. 478 ; 
14 Jur. 791 ; 103 E. B. 1323. 

Annotation : — Expld. Todd v. Thompson (18G3), 9 L. T. 1 77. 

904. Going over signature with dry pen.] — 

Lewis v. Lewis, No. 804, ante. 

(6) Production of Signed Paper. 

See Wills Act, 1837 (c. 20), s. 9. 

905. Whether sufficient acknowledgment.] - — 

I LOTT v. Genoe, No. 8(52, ante. 

906. — -.] — Leecii v. Bates, No. 895, ante. 

907. Presumption of signature.] Blake 

v. Knight, No. 1122, post. 

908. .] — Gwii.lim v. Gwiltjm, No. 

877, ante. 

909. — .j In the Goods of Huckvale, 

No. 813, ante. 

910. .) — The attesting witnesses to 

a will when they signed did not see testatrix sign, 
nor did they see her signature. At the time she 
asked them to sign, she told them that it was her 
will which they were signing. Her signature 
appeared at the bottom of the third page, <& the 
signatures of the attesting witnesses were at the 
top of the fourth page. The et., under the circum- 
stances, presumed that the signature of testatrix 
had been affixed to the will when the attesting 
witnesses signed A granted probate of the will. — 
In the Goods of Janaway (187 1), 41 L. J. P. & M. 

0 ; 31 L. T. 800 ; 23 W. It. 385 ; sub 710m. In the 
Goods of Jannaway, 39 J. P. 101. 

911 . Where acknowledgment that paper 


testamentary.] — In the Goods of Dinmore, No. 847, 

ante . 

912. — .] — (1) Where it appeared that, 

at the time of the execution of his last will & 
testament, testator, after the attesting witnesses 
had subscribed their names, laid his hand upon the 
document & told them that he had left his property 
equally among his nephews & nieces, & it further 
appeared that the attesting witnesses were well 
acquainted with testator’s handwriting, & that 
before they subscribed their names they had 
noticed the name of testator written in the 
attestation clause & the testimonium in his own 
hand : — Held : there was a sufficient acknowledg- 
ment of his signature by testator, & the will was 
therefore duly executed, although the document 
bore the date a year & two months previous to 
the date of its execution. 

(2) Semble : any words addressed by testator 
to the attesting witnesses at the time of the 
execution of his will implying that the document 
they are subscribing is testamentary, will be a 
sufficient acknowledgment of his signature by 
testator, although he may not allude to it directly, 
provided the attesting witnesses are acquainted 
with his handwriting & had noticed his signature 
on the document before they subscribed it. — 
In the Goods of Claridge (1879), 39 L. T. 012 ; 43 
J. P. 101. 

913 . .] — To constitute a sufficient 

acknowledgment, within Wills Act, 1837 (c. 26), 
s. 9, the witnesses must at the time of the acknow- 
ledgment see, or have the opportunity of seeing, 
the signature of testator, & if such be not the case 
it is immaterial whether the signature be, in fact, 
there at the time of attestation, or whether 
testator say that the paper to bo attested is his 
will, or that his signature is inside the paper. — 
In the Goods of Gunstan, Blake v. Blake (1882), 
7 P. D. 102 ; 51 L. J. P. 30 ; 51 L. J. Oh. 377 ; 40 
L. T. 041 ; 30 W. B. 505, C. A. 

Annotations Distd. Daintreo v. Butcher & Fasulo (1888), 

18 I*. ]). 102. Reid. Ford r. Kettle (1882), 9 Q. H. I) 139 ; 

Wright r. Sanderson (1881), 9 P. D. 149; Whiting 

Turner (1903), 89 L. T. 71 ; Pearman r. Charlton (1928), 

1 1 T. L. It. 517. 

914 . Necessity for witnesses to see signa- 

ture.] — Testator, having written his will, pro- 
duced it, with his signature attached, to A. B., 
who subscribed it, <fo then, by desire of testator, 
called into the room G. D., from whom testator 
wished to conceal the fact that it was his will, & 
said to him, “ Mr. .T.,” testator, “ wants you to 
sign this paper,” whereupon C. D. subscribed it, 
testator, who said nothing whilst G. D. was in the 
room, placing his arm at the time lengthwise over 
the paper : — Held : both witnesses having seen 
testator’s signature, there had been, by act, a 
sufficient acknowledgment. — F aulds v. Jackson 
( 1845), 6 Notes of Oases, Sup. i, P. C. 

A n notations : — Apld. In the Goods of Webb (1855), 1 Jur. 

N. S. 1098. Refd. Leech v. Bates (1849). 6 Notes of Cases, 

099; Ingiesunt v. Ingiesunt (1874), L. lb 3 P. & I>. 172. 


899 I. Proof of 

eeessity for posit ire ci'idencc of attest - 
witnesses.] — lit Cullen, 21 C. L. 1'. 
141 ; 36 N. S. lb 482.— CAN. 

J. Effect of blindness of testator. I — 
Kimj r. Berry, 5 I. lb Eq. 309. 

ir. 

PART V. SECT. 3, SUB-SECT. 7.— 
B. (a). 

901 !. Express acknowlcdr/ment not 
necessary.}— T odd v. Thompson (1803), 
9 L. T. 177,— IR. 

k. Acknowledgment of signature — 
Subsequent changes <£• rc-ucknowlcdy- 
ment.y- O’Neill r. Owen, 17 O. R. 
525.— CAN. 


l. Uwitfcstcd signature — Subsequent 
acknowledgment.) — Testatrix signed 
her will, but her signature was not 
then attested. Subsequently she signed 
it again in the presence of two wit- 
nesses, who signed above her later 
signature, but before she had written 
it. The words “ signed again in the 
presence of,” etc., appeared above the 
witnesses’ signatures : — Held : a good 
acknowledgment of the earlier signa- 
ture. — In the Goods of Pattison, 
HENPERSON V. PRIKSTMAN, [1918] 2 
3. lb 90— IR. 

m. Acknnwlcdgmerd to one wit- 

ness — Second witness informed by such 
witness in presence hearing of 

testator.] — M., a testator, acknowiedged 


his signature to a will in the preseneo 
of one attesting witness only, & the 
attesting witness subsequently in the 
presence & hearing of testator informed 
the other attesting witness that the 
signature appearing as that of testator 
was JM.'r signature : — Held : this con- 
stituted an acknowledgment of his 
signature by testator ia the preseneo 
of both witnesses. — M cKenzie r. 
b 27 N. Z. L. R. 461.— N.Z. 

PART V. SECT. 3, SUB-SECT. 7.— 
B. (b). 

907 i. Whether sufficient acknmrXcdg - 
me nl — Presumption of signature.} —In 
the Goods of Ferguson, 21 N. B. lb 
71.— CAN. 
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Wills. 


Sect. 3. — Signature : Sub-sect, 7, B. (5), ( c ) 6c 

915. .] — In the Goods of Claridge, 

No. 912, ante. 

916. Or have opportunity of seeing.] 

— In the Goods of Gunstan, Blake v. Blake, No. 
913, ante. 

Where request to sign.] — See Sub- 
sect. 7, B. (c), post . 

(e) Bequest to Witnesses to Sign. 

See Wills Act, 1837 (c. 26), s. 9. 

917. Whether sufficient acknowledgment.] — 
Deceased signed her will, not in the presence of 
witnesses, A subsequently produced her will before 
two witnesses, A said to them “ sign your names 
to this paper ” : — Held : not to be an acknowledg- 
ment of her signature under Wills Act. 1837 (c. 26), 
s. 9. — In the Goods of Rawlins (1839), 2 Curt. 
326 ; 163 E. R. 427. 

918. .] — Testatrix signed her will, A on a 

subsequent day sent for two witnesses to attest 
same, upon their arrival they said that they were 
come for the purpose of signing their names as 
witnesses to her will, which was then produced, 
upon which testatrix said, “ I am glad of it, thank 
God I ” & they subscribed the will as witnesses : — 
Held : to be an acknowledgment of her signature 
by deceased under Wills Act, 1837 (c. 26), s. 9. — 
In the Goods of Warden (1839). 2 Curt. 334 ; 163 
E. R, 430. 

A nnotation Consd. In the Goods of Mansfield (1842), 1 

Notes of Cases, 302. 

919. .] — Ilott v. Genge, No. 862, ante. 

920. • .] — In the Goods of .1 ENNER (1842), 6 

J u r. 564. 

921. .] — Blake v. Knight, No. 1122, post. 

922. .] — Testator produced a will, all in 

his own handwriting, & having his name signed at 
the end thereof, to three persons, A requested them 
to put their names underneath his : — Held : a 
sufficient acknowledgment of the signature, the 
ct. being satisfied, although there was no express 
evidence of the fact, that the signature was of the 
handwriting of testator.— Gaze v. Gaze (1843), 3 
Curt. 451 ; 2 Notes of Cases, 224 ; 7 Jur. 803 ; 103 
E. R. 788. 

923. .] — A parly showed a paper to two 

persons present at the same time, A requested 
them to sign it ; both persons observed the 
signature of the party affixed to the paper ; A 
both subscribed it in her presence. This paper, 
being a will : — Held : to have been duly executed. 
— Keiowin v. Keigwin (1843), 3 Curt. 607 ; 7 
Jur. 840 ; 163 E. R. 841. 

Annotations : — Refd. Wright r. Sanderson (1884), 9 P. I). 

149 ; In the Goods of Moore (1900), 84 L. T. 00. 

924. .] — (1) Testatrix produced a codicil, 

all in her own handwriting, A with her signature 
made thereto, to two witnesses, present at the 
same time, who, at her request, made their marks 
t hereto ; testatrix wrote t lie names of the witnesses 
opposite their respective marks, A, by mistake, a 
wrong surname of one of them. Probate granted. 

(2) When a paper has been proved to be in the 
handwriting of testator or testatrix, A the signature 
was clearly A visibly apparent on the face of it. 
the production of that paper to two witnesses, 


present at the same time, accompanied with a 
request to them to subscribe it, nas been held 
sufficient acknowledgment of an unquestioned 
signature (Sir H. J enner Fust). — In the Goods of 
Ashmore (1843), 3 Curt. 756 ; 2 Notes of Cases, 
465 ; 7 Jur. 1045 ; 163 E. R. 892. 

Annotations : — As to (l) Apld. In the Goods of OUiver (1854), 
2 Ecc. & Ad. 57. Refd. Charlton v. Hindmarsh (1859), 1 
Sw. & Tr. 433. As to ( 2) Refd. In the Goods of Huckvalo 
(1867), 16 W. R. 64. 

925. .] — A will not signed in the presence 

of witnesses, the signature virtually acknow- 
ledged, admitted to probate. — In the Goods of 
Philpot (1844), 3 Notes of Cases, 2. 

920. .] — Where testator, having dictated 

a codicil to his will, being confined to his bed by 
his last illness, signed same in the presence of one 
of the subscribed witnesses, A it was then put into 
a desk, A shortly afterwards, on the other witness 
entering the room, he said to the drawer of the 
codicil, “ P. had better sign the paper,” A the 
drawer took the codicil from the desk, A the 
witnesses both subscribed their names to it : — 
Held : the circumstances amounted to a con- 
structive or virtual acknowledgment of his 
signature by testator. — In the Goods of Thomson 
(1846), 4 Notes of Cases, 643. 

Annotations : — Diatd. Pearson v. Pearson (1871), L. R. 2 
1\ & D. 451. Apprvd. Daintree v. Butcher & Fasulo 
(1888), 13 P. D. 102. 

927. Purport of document not com- 

municated to witnesses.] — Probate refused of a 
paper produced by deceased to three witnesses who 
subscribed their names thereto, two of tho wit- 
nesses not seeing the signature to the paper 
nor knowing that it was signed, the third witness 
deposing that she saw the signature of deceased. — 
In the Goods of Harrison (1841), 2 Curt, 863 ; 1 
Notes of Cases, 168 ; 5 Jur. 1017 ; 103 E. R. 
611. 

928. - — .] — Deceased having called in 

A., who was an illiterate man, to his room, asked 
him to make his mark to a paper, which he did. 
A., at deceased’s desire, then fetched his wife, who 
was living in the house, A she also, at deceased’s 
request, placed her mark on the same paper. 
There was no evidence that the signature of 
deceased was on the will at the time these marks 
were made, nor did deceased in any way explain 
to the witnesses the nature of the document they 
signed : — Held : the execution was invalid. — 
Pearson v. Pearson (1871), E. R. 2 P. A D. 451 ; 
40 E. J. P. A M. 53 ; 24 E. T. 917 ; 19 W. R. 
1014. 

Annotation Difltd. Daintree v. Butcher & Fasulo (1888), 13 
P. 1). 102. 

929. .] — Testatrix exhibited a codicil 

to her last will, which was entirely in her own 
handwriting, to one of the attesting witnesses, 
felling her she had something which required two 
witnesses. Subsequently, the second attesting 
witness having come into the room was asked, 
either by testatrix or by tho other attesting 
witness in her presence, to sign it, A they both 
signed, but testatrix did not tell them that it was 
a testamentary paper, nor did they know what 
sort of paper it was that they had attested. They 
did not recollect seeing testatrix sign, but ono of 


PART V. SECT. 3, SUB-SECT. 7.— 
B. (c). 

917 i. Whether sufficient acknouled{/- 
merit . ) — Pc Rowe’s Estate, [1913] 
8. A. L. K. 168.— AUS. 

£27 i. Purport of document not 

cortimunicalcd to untnesses. ] — In the 
Goods of Ferguson, 21 N. B. R. 71. — 

CAN. 

927 ii. — The evidence of 


one attesting witness (the other being 
dead) proved that testator called on 
him & Bald that the parish priest 
wanted him to sign a paper. Ho went 
to the chapel & found in the sacristy 
tho parish priest, testator, & the other 
attesting witness. Jn their presence 
he signed the paper opposite the word 
“ witnesses.*' The other witness 
similarly affixed his signature. All the 
writing on the paper was in tho hand- 


writing of tho parish priest, but at no 
time was the paper read over to or by 
testator in the presence of tho witnesses 
or the nature of it explained to the 
witnesses : — Held : there was suffl - 
oient evidence to provo that deceased 
testator acknowledged his signature 
in the presence of tho witnesses. — 
Giluc v . Smvtji (1914), 49 I. L. T. 
36— IR. 
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them was clear that her signature was there at the 
time they signed -.—Held : this was a sufficient 
acknowledgment by testatrix of her signature, A 
that the codicil was entitled to probate. — D ain- 
tree v. Butcher A Fasulo (1888), 13 P. D. 102 ; 
57 L. J. P. 76 ; 58 L. T. 661 ; 4 T. L. R. 445, C. A. 

Annotation Confld. Pascoe v. Smart (1901), 17 T. L. 1\. 

6 95. 

930 . Necessity for signature to be seen by 

witnesses.] — H udson v. Parker, No. 850, ante . 

931 . .] — Gwillim v. Gwillim, No. 

877, ante. 

932. — Testator requested one 

person to attend to witness his will A another to 
witness a paper. They both attended at the time 
A place appointed, when testator produced a 
paper so folded that no writing on it was visible, 
A informed them that in consequence of his wife’s 
death it was necessary to make a change in his 
affairs, A he asked them to sign their names to it, 
which they did. Testator did not sign in their 
presence, nor did they see his signature. The 

aper had an attestation clause upon it in the 
and writing of testator, but not quite in the 
ordinary form : — Held : there had been a sufficient 
acknowledgment of the signature. — Beckett v. 
Howe (I860), L. R. 2 P. & D. 1 ; 39 L. J. P. A M. 

1 ; 21 L. T. 400 ; 33 J. P. 807 ; 18 W. R. 75. 

Annotations : — Folld. Olvor v. Johns (18f>9), 39 L. J. P. & M. 

7. Distd. Pearson v. Poarson (1871), L. It. 2 1 J . & D. 451. 

Folld. in the Goods of Jana way (1874), 44 L. J. P. & M. 

0. Dbtd. In the Goods of Gunstan, Blake v. Blako (1882), 

7 P. B. 102. 

933 . .] — Testatrix produced a paper 

to A. A B., A saying, “ This is my will,” asked 
them to witness it. The will covered three pages 
of a sheet of paper. The signature of testatrix 
was at the foot of the third page. The witnesses 
subscribed their names on the fourth page, but did 
not see the signature of testatrix or any part of 
the writing on the paper. The ct., being satisfied 
that the signature of testatrix was on the will at 
the time she produced it to the witnesses : — Held : 
there had been a sufficient acknowledgment, A the 
will was duly executed. — In the Goods of J ana way 
(1871), 14 L. J. P. A M. 6 ; 31 L. T. 800 ; 23 W. R. 
385 ; sub nom. hi the Goods of Jannaway, 39 
J. P. 104. 

934 . .] — Where there is no formal 

attestation clause to a testamentary paper, A no 
affirmative evidence that at the time of execution 
deceased’s name was on the paper, the mere pro- 
duction of it to witnesses, with a request that they 
will sign it as a paper, is not in itself sufficient to 
justify the ct. in drawing the inference that it was 
already signed by deceased. — F ischer v. Popiiam 
(1875), L. R. 3 P. A 1). 246 ; 44 L. J. P. A M. 47 ; 
33 L. T. 231 ; 39 J. P. 728 ; 23 W. R. 683. 

935 . , ,] — In the Goods of Pearn, 

No. 844, ante. 

936. .] — Jn the Goods of Gunstan, 

Blake v. Blake, No. 913. ante. 

937. Witnesses having opportunity 

of seeing signature.] — A. called two servants into 
a room where she was sitting at a table ; the 
servant who preceded the other saw A. writing on 
a paper. A. gave them the pen, A desired them 
to write their names on the paper. Such sub- 
scribing witnesses were examined after seven 
years, & could not speak to having seen A.’s name 
written, or to any acknowledgment of it by A. : — 
Held : on their evidence, A from the appearance 
of the paper, the presumption was that A.’s name 


was signed when she desired the servants to write 
their names, A directing them to sign, the paper 
being open before them, A A.’s name visible, was 
a sufficient acknowledgment under Wills Act. — 
Divett A Divett v. Ware (1857), 30 L. T. O. 8. 
175. 

938. .] — Pascoe v. Smart 

(1901), 17 T. L. R. 595. 

939. Signature seen by one of two 

witnesses.] — D aintree v. Butcher A Fasulo, 
No. 929, ante. 

940. Where evidence of signature prior to 

request.] — A will was produced by testator to two 
persons whom he asked to sign it, no direct 
evidence whether the will was signed at the time. 
Probate, however, decreed. 

Deceased merely asked the witnesses to sign 
a paper for him. Deceased did not sign it in 
their presence, neither did it appear that his 
signature was affixed thereto at the time they 
signed it ; so that the fact of his asking them to 
sign could not be construed into an act of acknow- 
ledgment of his signature previously made. The 
witnesses are to attest the signature of a testator 
either made or acknowledged in their presence. 
Here deceased does neither the one nor the other, 
It is clear ho did not sign in their presence, A I 
have no evidence before me that the will was 
signed at the time the witnesses were asked to 
sign it (Sir H. Jenner Fust). — In the Goods of 
Attridge (1848), 6 Notes of Cases, 597 ; 12 L. T. 
O. 8. 381 ; 13 Jur. 88. 

941. No evidence that will signed.] — 

Pearson v. Pearson, No. 928, ante. 

(d) Acquiescence in Act of Third Person . 

942. General rule — Acquiescence amounts to 
acknowledgment.] — Testator’s acquiescence in any 
act of a third person done in his presence & in 
that of the attesting witnesses, which imports that 
a signature upon the will is that of testator, e.g. a 
request that the witnesses should sign “ beneath 
testator’s signature,” is a virtual acknowledgment 
of the signature. Such acquiescence may be 
inferred from testator’s silence. — Inglesant v. 
Inglesant (1874), L. R. 3 P. A D. 172 ; 43 L. J. P. 
A M. 43 30 L. T. 909 ; 38 J. P. 584 ; 22 W. R. 
741. 

Annotations : — Apld. In the Goods of Bishop (1882), 40 J. P. 
392. Consd. Daintree v. Fasulo (1888), 58 L. T. 349. 
Distd. White v. Tumiiclille (1897), 13 T. L. It. 469. 

943. Whether inferred from silence of testator.] 

— Inglesant v. Inglesant, No. 912, ante. 

944. Attestation in presence of testator — After 
discussion on necessity for attestation.] — Where a 
discussion takes place in the presence of testator 
who has made an unattested will some time before 
as to the necessity of attestation, A one of the 
attesting witnesses, unable to write, takes the will 
out of the room in which deceased is, obtains the 
signature of another person, A then puts her own 
mark, in deceased’s presence, A the other attesting 
witness affixes her name in proper form, the know- 
ledge of all these circumstances is a sufficient 
acknowledgment by testator, A the paper is 
entitled to probate . — In the Goods of Pierrepoint 
(1844), 2 L. T. O. S. 335. 

945. .] — In the Goods of BoSANquET 

(1852), 2 Rob. Eccl. 577 ; 163 E. R, 1419. 

Annotations : — Folld. Todd r. Thompson (1863), 9 L. T. 177. 
Eefd. Wright v. Sanderson (1884), 1) P. D. 149. 

946. At request of third person.] — In the 


937 i. Necessity for signature to be seen by nit nesses — tidinesses having opportunity of seeing signature. ] — lie Walter - 

house's Estate (Ont.) (1922), 65 D. L. It. G70.- -CAN. 

937 ii. .)—* Jones r. Dole, Sau. & Se. 1. — IR. 




Wills. 


Sect. 3. — Signature: Sub-sect. 7, B. ( d ). Sect. 4 : 

Sub-sects. 1, 2 3.] 

Goods of Jones (1855), Dea. <fc »Sw. 3 ; 1 Jur, N. 8. 
1096 ; 4 W. R. 162. 

Annotation Held. Wright v. Sanderson (1884), 9 P. 1). 

1 'ID* 

947. ,J — The evidence of one attest- 

ing witness, the other being dead, proved that he 
was called into the room of deceased, & asked by 
a third party, who had the will in his hand at the 
time, to witness the signature of deceased. A 
mark or cross was then on the paper at the foot 
of the will. The witnesses signed their names. 
Deceased was present, & within hearing, but did 
not make any observation, & the will was not 
read to or by him in the presence of the witnesses. 
The writer of the will, who had asked the witnesses 
to sign their names, w r as not called, no proof 
was offered of his death — Held : the evidence 
failed to prove that deceased acknowledged his 
signature in the presence of witnesses. — M orritt 
v. Douglas (1872), L. R. 3 P. <fc D. 1 ; 42 L. J. P. 
<fc M. 10 ; 27 L. T. 591 ; 37 J. P. 24 ; 21 W. It. 
102. 

948. .] — Inures ant v. Inulesant, 

No. 912, ante. 

949 . ,] — -B., the sole exor., prepared 

a will at A.’s request, <fc, after A. had signed it, 
sent for C. <fc D. to attest it. In A.’s presence & 
hearing B. asked C. & I). to attest A.’s w r ill, which 
they did. A. said nothing until they had signed, 
when he thanked them for their trouble : — Held : 
A.’s signature had been sufficiently acknowledged. 
— In the Goods of Bishop (1882), 46 J. P. 392 ; 30 
W. It. 567. 

950 . .] — All that had happened was 

this. Dr. Jamesen said to the witnesses, “ I w ant 
you to sign this will on paper.” It was not 
suggested that he did so meaning to attract the 
attention of testatrix to what was going on. She, 
who was an old woman in her eightieth year, A 
who had recently been seriously ill A w r as probably 
very deaf, said nothing, A now the ct. was asked 
to construe this as an acknowledgment by her of 
her codicil. To do so would be to go far beyond 
the doctrine laid down in Inglcsant v. Inglesant , 
No. 912, ante (per Cun.). — W hite v. Tunnicliffe 
( 1897), 13 T. L. It. 469. 


Sect. 4. —ATTESTATION. 

Sub-sect. 1. — In General. 

See Wills Act, 1837 (c. 26), s. 9. 

951. Purpose of attestation.] — The use of 
attestation is to cast round the chair or the bed 
of the person making his w r ilJ or codicils a protection 
against fraud (Lord Brougham). — Panton v. 
Williams (1844), 3 Notes of Cases, 182 ; 8 Jur. 
585, P. C. ; previous proceedings (1813), 2 Notes 
of Cases, Sup. p. 21. 

952. Meaning of “attest.”] — Hudson v. 
Parker, No. 850, ante. 

953. .] — (1) No attestation clause of any 

description whatever is required under Wills'Act, 
1837 (c. 26). 

A will may be valid notwithstanding there is 
no attestation clause of any description whatever. 


The object [of the statute] is to require the essence 
of a due execution, but to add as little formality 
as possible in order to prevent litigation (Dr. 
Lushington). 

(2) “ Attest ” means the persons shall be present 
A see what passes, A shall, when required, bear 
witness to the facts (Dr. Lushington). — Bryan 
v . White (1850), 2 Rob. Eccl. 315 ; 14 Jur. 919 ; 
163 E. R. 1330. 

Annotations As to (2) Reid. Sharp r. Birch (1881), 8 

Q. B. D. Ill ; lie Moulson, Ex p. Knightley (1882), 46 

L. T. 776 ; Sbamu Patter v. Abdul Kaclir liavuthan 

(1912), 28 T. L. H. 586. 

954. Necessity for attestation clause.] — Bryan 
v . White, No. 953, ante. 

Attesting witnesses.] — See Evidence, Vol. 
XXII., pp. 495-508, Nos. 5238-5396. 

955. Necessity for attestation.] — A. was pos- 
sessed of a policy of insurance on his own life. 
Having made a wdll in 1880, by which he gave the 
income of his property to his wife B., ho fell ill in 
1887, A, while in anticipation of death, signed the 
following document: “March, 1887, I give all 
my insurance money that is coming to me to my 
wife B., for her own use as well as £200 in the 
bank. This is my wish. — Witness, C.” This 
document was placed at A.’s request with his will, 
A remained there until his death in Apr. 1887 : — 
Held : the document w as intended as a testa- 
mentary instrument, A not having been validly 
attested according to Wills Act, 1837 (c. 26), 
could not take effect as a will. — Re Hughes (1888), 
59 L. T. 586 ; 36 W. R. 821, C. A. 

Annotations: — Mentd. Hr Davis, Griffith r. Davis (1902), 

86 L. T. 889 ; lie Reaper, Blythe i\ Atkinson, [1916J 1 

Ch. 579. 

956. — The owner of a life policy gave 
it to his housekeeper with the following signed 
indorsement, namely : “I authorise ” (naming 
her) “ my housekeeper A no other person to draw 
this insurance in the event of my predeceasing 
her, this being my sole desire A intention at time 
of taking this policy out, A this is my signature.” 
Tlie assignor paid the premiums until his death : — 
Held : the assignment was inoperative, on the 
ground that the assignment was an incomplete 
gift, being either (a) a revocable mandate or 
authority which w r as revoked by the death of the 
assignor, or (b) if taking effect on the death, a 
testamentary document not duly executed . — Re 
Williams, Williams v. Ball, [1917] 1 Ch. 1 ; 86 
L. J. Ch. 36 ; 115 L. T. 689 ; 61 Sol. Jo. 42, C. A. 

Annotation : — Reid. Hr Westerton, Public Trustee v. Gray, 

1 1 9 1 9 J 2 Ch. 101. 

957. Denial of own attestation not admissible.] 

— Witnesses ought not to be admitted to deny 
their own attestation. — Goodtitle d. Alexander 
v. Clayton (1768), 1 Burr. 2224 ; 98 E. It. 159. 

Amwtalion : — Consd. W right v. Beckett (1861), l Mood. & It. 

411. 


Sitb-seut. 2. — Intention to Attest. 

Sec Wills Act, 1837 (c. 26), s. 9. 

958. General rule — Animus required.J — A testa- 
mentary paper is not entitled to probate, unless 
the ct. is satisfied that the names of the alleged 
witnesses w r erc subscribed on it for the purpose 
of attesting testator’s signature. 


PART V. SECT. 4, SUB-SECT. 1. 

S54 i. Necessity for attestation clause. 
-—He Ferreira, [3 927] V. L. R. 90 
A. L . T. 145; [1927] Argus L. K 
87. — A US. 

954 ii. .] — Tayloii v. Paluktli 

(N. S.), [19261 4 D. Jj. U. 956.- -CAN. 
n. Affidavit of execution substi 


for ordinary attestation clause .] — 
At the execution of a will. Instead of the 
usual attestation clause, the attorney 
substituted a formal affidavit of 
execution commencing just, below the 
signature of testatrix A extending over 
part of another page. Tliis affidavit 
was then signed by the witnesses in the 
presence of testatrix & sworn to by 


them. Their evidence showed that 
they intended to &; did witness the 
will, A also intended to subscribe it as 
witnesses : — Held : Wills Act, 1902, 
s. 5, had been sufficiently complied 
with, A the will had been validly 
executed. — He Harvie (1907), 7 
W. Tj. It. 103; 17 Man. L. it. 259.-- 
CAN. 
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Where, therefore, a will was written on one page 
of a foolscap sheet of paper, A testator’s signature 
appeared at the end of that page, with the words : 
Witness, William Hatton, A the names of three 
persons were subscribed, under a memorandum 
not testamentary, at the top of the second page of 
the same sheet, the ct. came to the conclusion that, 
from the position of the three names A the circum- 
stances of the case, they were not placed there 
for the purpose of attesting the will, A therefore 
pronounced the execution to be invalid. — In the 
Goods of Wilson (1806), L. R. 1 I\ A D. 269 ; 36 
L. J. P. A M. 1 ; 15 L. T. 191 ; 15 W. li. 229. 

959. .] — In ike Goods of Sharman, No. 

1091, post . 

960 . -.J — (1) No particular form of sub- 
scription is required by Wills Act, 1837 (c. 26), 
s. 9. A mark will do, though the witness may be 
able to write ; but whatever form the subscription 
may assume, it must be made animo teslandi. 

(2) A. A B. attended to witness the execution of 
his will by C. Testator A B. signed by mark. 
A. then wrote the name of testator against his 
mark, A also the name of B. against his mark, 
together with the word “ witness ” : — Held : an 
insufficient subscription by A., the writing being 
intended by him as an identification of the marks 
of B. A C., A not as evidence of his own attestation. 
—In Ike Goods of Eynon (1873), L. R. 3 P. A ]). 
92 ; 42 L. J. P. A M. 52 ; 29 L. T. 45 ; 37 J. 1*. 
616 ; 21 W. li. 856. 

961. — .J — The attesting witnesses to a 

will signed their names in the margin of the first 
& second sheets opposite to certain amendments : 
— Held : on proof that the witnesses signed with 
the intention of attesting testator’s signature, 
this was a valid subscription within the require- 
ments of Wills Act, 1837 (c. 26), s. 9, A the will 
might be admitted to probate. — In the Goods of 
Streatlky, [1891 J P. 172; 60 L. J. P. 56; 39 
W. It. 432. 

Annotation. Refd. Lewis v. Lewis, [1908] p. ]. 

962. Signature of writer of will — Witness be- 
lieving himself Incapacitated for attestation.] — A 

will, bearing on the face of it the signature of 
tiie drawer A the mark of a witness, pronounced 
invalid, the drawer having signed previous to 
execution, A not as an attesting witness. 

This is the will of a Welshman, written by a 
neighbour, a shopkeeper P., who was not acquainted 
with the mode of executing wills. When J\ wrote 
the words he never intended to attest the execu- 
tion of the will, but only to show that lie had been 
the writer of the will from the dictation of tlie 
deceased. He says : “1 was not aware that, in 
order to make a will valid, it must be attested by 
two witnesses ; 1 wrote my name to the will to 
show that 1 was the writer of it ; I did believe 
that, as 1 was the writer of the will, J could not 
become a witness to it.” It is not possible for 
the ct. to say that this is a will signed by deceased 
in the presence of two witnesses, A attested A 
subscribed by them, as the witness P. expressly 
says it was not so at tested (Sir 11. Jenner Fust). 
— Hooley v . Jones (1842), 2 Notes of Oases, 59. 

963 . How intention ascertained — Parol evi- 
dence.]- — A testator before 1838 made his will 
devising lands. The will was written on three 
sides of a sheet of paper ; on the last was an 
attesting clause subscribed by two witnesses A 
the signature of testator ; on the second page was 


written the name of a fourth person, W. B. ; 
there was nothing on the face of the will to indicate 
in what capacity W. B. signed the will. On the 
trial of the ejectment by the devisees under this 
will, against the heir-at-law, parol evidence of the 
execution of the instrument was given, & the jury 
found that W. B. “ signed at the same time as 
the others, as an attesting witness, & that the 
others signed at the same time with him,” & that 
“ all three attested the will as attesting witnesses.” 
On leave reserved to enter a verdict on this 
finding for pltfs. : — Held : the will was duly 
attested so as to pass real estate under Stat. 
Frauds. — Roberts v. Phillips (1855), 4 E. A B. 
450 ; 3 0. L. R. 513 ; 24 L. J. Q. B. 171 ; 24 
L. T. O. 8. 337 ; 1 Jur. N. S. 444 ; 119 E. R. 162. 

Annotations : — Folld. In the Goods of Streatley, [1891] 1*. 

172. Refd. Charlton v. Hindinarsh (1859), 1 Sw. & Tr. 

433 ; Phipps v. Hale (1874), L. 1L 3 P. & D. 16G. Mentd. 

Sharpe v. Birch (1881 ), 8 Q. B. D. 1 11 ; Skamu Patter v. 

Abdul Kadir Ravuthan (1912), 28 T. L. It. 583. 

964 . Position of names of witnesses.] — In 

the Goods of Wilson, No. 958, ante. 

965. - Superfluous witness — Evidence of 

attesting legatee.] — In the Goods of Sharman, 
No. 1091, post. 

966. Signature by word “executor” — 

Not conclusive.] — Deceased executed his will in 
the presence of two witnesses, who signed their 
names in his presence, one opposite the word 
“ executors,” the other opposite the word “ wit- 
ness.” There was no attestation clause to the 
will. Deceasod intended one of the witnesses to 
be his exor., A asked him to sign his name in that 
character : —Held : such person did not sign the 
will exclusively as exor. ; but he also intended by 
bis signature to allirm that deceased executed the 
will in his presence, A the execution was valid. — 
Griffiths v. Griffiths (1871), L. R. 2 P. A D. 
300 ; 41 L. J. P. A M. 14 ; 25 L. T. 574 ; 36 J. P. 
8 ; 20 W. R. 192. 

967. Signature on back of will — Attestation 

of execution of codicil — Codicil attached to will.] 

— The witnesses to the execution of a codicil 
signed their names on the back of a will, to which 
that codicil was attached by a pin. There was 
evidence which satisfied the ct. that the will A 
codicil were pinned together at the time of the 
execution of the codicil, A that the witnesses 
intended by their subscription on the back of the 
will to attest the signature of testatrix at the foot 
of the codicil : — Held : the codicil was entitled to 
probate . — In the Goods of Braddock (1876), 1 
P. D. 433 ; 4 5 E. J . P. 96 ; 40 J. P. 792 ; 21 W. B. 
1017. 

Annotation Refd. In the Goods of Ilatton (18SJ), 50 

L. J. P. 78. 

968. Form of attestation — Described as 

attesting other attesting signatures.] — Where a 
witness in fact attested testator's signature, but 
the form of attestation described him as only 
attesting the signatures of two other attesting 
witnesses, the attestation of one of whom was 
insufficient, probate of the will granted. — Mason 
v. Bishop (1883), 1 Cab. A El. 21. 


Sub-sect. 


3.— In the Presence 


of Each 


Other. 


See Wills Act, 1837 (e. 26), s. 9. 

969. Whether necessary.] — Moore v. King, No. 

884, ante. 


PART V. SECT. 4, SUB-SECT. 3. 

989 1. Whether necessary .] — Tlio Hi or- 
nature of both witnesses to a will 
must be written down together after 
testator's acknowledgment of Ids 


signature to his will in their joint 
presence. — H annah v. Whitworth 
(1S84), 5 N. S. W. L. R. 11.— AUS. 

969 ii. .]— C. 8. V. C. c. 82, s. 13, 

J does not repeal but merely extends 


Stat. Frauds as to the execution of 
wills, A a will subscribed by the wit- 
nesses in accordance with either Act 
is sufficiently attested : — Held : a will 
subscribed by two witnesses, in the 
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Wills. 


Sect . 4 . — Attestation : Sub-sects . 3 & 4, -4. ct* B. (a) 

970. -.] — In Goods of Griffin (1844), 

8 J. P. 302. 

971. .] — It is perhaps not so important that 

the witnesses should both sign in each other’s 
presence ; nevertheless it is of importance, for it 
gives an additional security against fraud or 
mistake ( per Cur.). — Casement v. Fulton (1845), 
5 Moo. P. C. 0. 130 ; 3 Moo. Ind. App. 305 ; 13 
E. R. 439, P. 0. 

Annotations : — Reid. In the Goods of Webb (1855), 1 Jur. 

N. S. 1096 ; In the Goods of Haddock (1874), L. R. 3 P. & I). 

169 ; Shamu Patter v. Abdul Kadir Ravuthan (1912), 28 

T. L. R. 583. 

972. .] — Where the two subscribing wit- 

nesses to a will deposed that it was not signed in 
their presence, & that they did not subscribe in 
the presence of each other : — Held : the will was 
not proved to have been duly executed. — Beach 
v. Clarke (1840), 7 Notes of Cases, 120. 

973 . .] — Where the attesting witnesses sub- 
scribe the will in the presence of testator, but 
not in the presence of each other, the execution 
is good under Wills Act, 1837 (c. 20), s. 0. — Chod- 
wick v. Palmer (1851), cited in I)ea. Sc Sw. at 
p. 2 ; 26 L. T. O. S. 1 11 ; 104 E. R. 483 ; sub now. 
Chadwick v. Palmer, cited in 1 Jur. N. S. at 
p. 1006 ; 4 W. It. 02. 

Annotation : — Folld. In the Goods of Webb (1855), Deft. & 

Sw. 1. 

974. — - — .] — Where the attesting witnesses sub- 
scribe the will in the presence of testator, bi t 
not in the presence of each other, the executirn 
is good under Wills Act, 1837 (c. 26), s. 9 . — In He 
Goods o/Webm (1855), Pea. & Sw. 1 ; 26 L. T:0. H. 
Ill ; 1 Jur. N. S. 1096 ; 4 W. R. 02 ; 164 E. I?. 
483. 

Annotation .— Refd. Mitchell r. Huffington (1858), 32 L. T. 

O. S. 211. 

975. Important as additional security.] — Case- 
ment v. Fulton, No. 071, ante. 


Sub-sect. 1. — In Presence of Testator. 

A. Necessity for. 

See Wills Act, 1837 (c. 26), s. 0. 

976. General rule — Probate refused if attesta- 
tion not in presence.] — Probate of a codicil signed 
by deceased in the presence of two witnesses 
present at the same time, but not attested in the 
presence of testator, refused, under Wills Act, 
1837 (c. 20 ). — ht tie Goods of Newman (1838), 1 
Curt, 014 ; 163 E. R. 316. 

Annotation : — Apld. Tribe r. Tribe (1849), 13 L. T. O. 8. 119. 

977. Necessity for showing — Evidence of witness 
— Not specifically mentioned.] — A witness proving 
a will of land, swears that he subscribed it in 


the same room, & at testator’s request : — Held : 
good, though not said in testator’s presence. — 
Longford v. Eyre (1721), 1 P. Wms. 740 ; 24 
E. R. 593, L. C. 

Annotation Reid. Btillen v . Michel (1816), 4 Dow, 297. 

978. In attestion.] — The attestation of a 

will of land need not state that the witnesses sub- 
scribed their names in the presence of testator. — 
Brice v. Smith (1737), as reported in Willos, 1 ; 
125 E. R. 1025. 

Annotations — Refd. Burdett v. Spilsbury, Skynner r. 
Spllsbury (1843), 10 Cl. & Fin. 340. Mentd. Doo d. Ellis 
v. Ellis (1808), 9 East, 382 ; Doo d. JoneB v. Owens (1830), 
1 1L & Ad. 318 ; Doo d. Cadogan v. Ewart (1838), 7 Ad. & 
El. 636 ; Rimington v. Cannon (1853), 12 C. B. 18. 

979. .] — Though signing in the de- 

visor’s presence is not mentioned in the attesta- 
tion, yet it may be a good execution. — Croft v. 
Pawlet (1739), 2 Stra. 1100 ; 93 E. R. 1064. 

Annotations Consd. Doe d. Davies v. Davies (1846), 9 
Q. B. 648. Refd. Burdott v. Spllsbury, Skynner r. 
Spilsbury (1843), 10 Cl. & Fin. 340. 

980. Addition to wiil — Unattested — Invalid.]— T 

cannot grant probate of the addition. The will 
is regularly attested in the presence of two wit- 
nesses, Sc in this addition testator appoints exors., 
Sc of his intention to do so there is very little 
doubt, Sc I think it is not improbable that the 
addition was in the will at the time it was attested ; 
but the witnesses do not say so, & tlio words, 
“ witnessed by the above persons,” may have 
been written after the execution. It is not a part 
of the will ; it is not in the body of the will. I 
am afraid I cannot, with reference to the Act of 
Parliament, grant probate of the addition. It is 
not attested by the two witnesses who attested 
the will, who cannot say that it was there at the 
time the will was executed, though it is probable 
that it was so, Sc that the deceased had signed his 
name to it. I presume testator thought that 
sufficient, Sc there is no probability that it was 
added after the execution (Sir H. .Tenner Fust). — 
In the Goods of Jones (1812), 1 Notes of Cases, 396. 

981. Codicil.] — The codicil was 

added, after the execution of the will, Sc not 
being attested, according to the requisites of the 
law, the codicil is void (Sjr II. Jknner Fust). — 
Cooper v. Bockett (1843), 3 Curt. 648 ; 2 Notes 
of Cases, 391 ; 7 Jur. 681 ; 163 E. R. 855 ; on 
appeal (1846), 4 Moo. P. 0. C. 410, P. C. 

Annotations — Refd. Pennant v. Kingseote (1843), 3 Curt. 
612; Wright v. Sanderson (1884), 9 P. D. 149. Mentd. 
Bayliss v. Sayer (1844). 3 Notes of Cases, 22 ; Jones r. 
Godrich (1845), 5 Moo. P. C. C. 16; In the Goods of 
Bradley (1846), 5 Notes of Cases, 95 ; Gregory v. H.M.’s 
Proctor (1846), 4 Notes of Cases, 620; Birch v. Birch 
(1848), 1 Rob. Eccl. 675 ; Lushington r. Onslow (1848), 6 
Notes of Cases, 183 ; .Simmons v. Rudall (1850), 1 Sim. 
N. S. 115 ; Doe d. Tatum r. Catomoro (1851), 16 Q. B. 
745 ; Doe d. Sballeross i». Palmer (1851), 16 Q. B. 747 ; 
Greville v. Tyleo (1851), 7 Moo. P. C. C. 320 ; Gann v. 
Gregory (1854), 3 Do G. M. & G. 777 ; In the Goods of 


presence of testator, though not of each 
other, was well executed. — C rawford 
V. Curragh, 15 C. P. 55. — CAN. 

969 Hi. .] — A pica stating " that 

the will was executed by testator 
according to Wills Act, 1837, in the 
presence of the witnesses whose names 
severally appear upon the Mill ” is bail 
without stating that the witnesses 
subscribed same in the presence of 
testator & of each other. — Mitchell r. 
Huffing ton (1858), 32 L. T. O. S. 
211.— IR. 

969 iv. It is not necessary 

that the attesting witnesses to a will 
or codicil should subscribe their names 
to the instrument in the presence of 
each other. — Sullivan v. Sullivan 
(1879), 3 L. R. lr. 299.— IR. 

969 v. .] — The attestation is 

sufficient where both witnesses are 


present when testator signs, although 
they do not sign in presenco of each 
other . — In the Goods of SMYTH E (1915), 
49 I. L. T. 223.— IR. 

969 vi. .J — Where a creditor 

cited the next of kin to propound 
testator’s will it appeared that testator 
had executed his will by making bis 
mark in the presence of two witnesses, 
one only of w hom signed in his presence 
the other subsequently signed it, but 
not in the presence of t he other witness : 
— Held : the will was inoperative, & 
could not be admitted to probate, not 
having been signed in tho presence of 
testator & of tho other witness, He 
testator must bo held to have died 
Intestate . — lie Dunn (1885), 7 Nlid. 
L. R. 82— NFLD, 

969 vil. .} — Semitic : it is not 

necessary that tho attesting witnesses 
should subscribe their names in the 


presenco of each other. — M cKenzie 
27 N. Z. L. R. 401.— N.Z. 

969 viii. .1 — Where an attesta- 
tion clause docs not state that when tho 
will was signed in the presence of tho 
witnesses they were “ together present 
at the same time ” an affidavit of duo 
execution must be filed. — He East- 
woon, 29 N. Z. L. R. 1037.— N.Z. 

969 ix. -.] -lie Cahill (1911), 30 
N. Z. L. R. 1243.— N.Z. 

PART V. SECT. 4, SUB-SECT. 4.— A. 

o. General rule.] — It is not sufficient 
that testator bo in tho same room with 
the witnesses w r hen they aro subscribing 
their names to the will, but he must be 
both able to seo them sign, & also 
mentally capable of understanding 
what is being done. — D oe d. Violkttk 
v. Therriau, 1 P. & B. 389. — CAN. 
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Pakt V. — Formalities of Wili* or Codicil 


Foley (1855), 25 L. T. O. S. 311 ; Gttlllim v. Gwilllin 
(18/>9)e 3 Sw. & Tr. 200 ; In the Goods of Streaker (1859), 
4 Sw. & Tr. 192 ; In the Goods of Huckvale (1867), L. It. 1 
P. & D. 375 : In the Goods o/ Cadge (1868), L. Ii. 1 P. & D. 
543 ; Beckett v. Howe (1869), 39L. J. P. & M. 1 ; Pearson 
v. Pearson & Pearson (1871), 40 L. J. P. & M. 63 ; In the 
Goods of Sykes (1873), L. K. 3 P. & D. 26. 

B. What Amount 8 to. 

(a) Statement of Rule. 

See Wills Act, 1837 (c. 20), s. 9. 

982. Within vision of testator.] — The attesta- 
tion good within Stat. Frauds, if testator might 
see the witnesses sign, if he pleased. — Shires v. 
Glascock (1085), 2 Salk. 088 ; 1 Eq. Cas. Abr. 
403 ; 91 E. R. 584 ; sub nom. Sheers’s Case, 
cited in Carth. at p. 81. 

Annotations: — Distd. Right v. Price (1779), 1 Doug. K. B. 
241. Apld. Casson v. Dade (1781), 1 Bro. C. C. 99. Distd. 
Doe d. Wright v. Manifold (1813), 1 M. & S. 294. Refd. 
Jones v. Dale (1728), 1 Bara. K. B. 131 ; Carter v. Seaton 
(1901), 85 L. T. 76. 

983. .1 — If a testator might see the wit- 

nesses subscribe, it is a subscription in his presence. 
— Davy v. Smith (1093), 12 Mod. Rep. 37 ; 3 
Salk. 395 ; 88 E. R. 1149. 

Annotation: — Refd* Carter v. Seaton (1901), 85 L. T. 76. 

984 . .] — Doe d. Wright v. Manifold, No. 

990, post. 

985 . .] — To constitute a good attestation 

of a will of lands, it is not actually necessary that 
testator should actually see the witnesses sign the 
attestation ; it is sufficient if he were in such a 
situation that he might see them attest the will. — 
Tod v. Win chelsea (Earl) (1820), 2 C. & P. 488 ; 
Mood. & M. 12 ; 172 E. R. 221, N. P. ; subsequent 
proceedings (1828), 3 C. <fc P. 387, N. P. 

Annotations : — Distd. Tribe v. Tribe (1849), 13 L. T. O. S. 
449. Refd. Carter v. Seaton (1901), 85 L. T. 76. 

986. Question of fact — Ascertained from circum- 
stances — Witnesses dead*] — Whether it shall be 
left to a jury to determine whether the witnesses 
to a will, being all dead, set their names in the 
presence of testator, merely upon circumstances 
without any positive proof. — H ands r. .Tames 
( 1730), 2 Com. 531 ; 2 Eq. Cas. Abr. 704 ; 92 E. R. 
1193. 

Annotations : — Apld. Croft v. Pawlet (1739), 2 Stra. 1109. 
Consd. Burdett v. SpilBbury, Skynncr v. Spilsbury (1843), 
10 Cl. & Fin. 340 ; Doo d. Davies v. Davies (1840), 9 Q. B. 
048. 

(b) In Another Room . 

See AVills Act, 1837 (c. 20), s. 9. 

987. General rule — Not In presence of testator— 
Subsequent acknowledgment.] — Rtsley v. Temple 
(1083), Skin. 100 ; 90 E. R. 50. 

Annotation : — Refd. Moore r. King (1842), 2 Notes of Cases, 
45. 

988. .] — Motion for probate, of a will 

signed by deceased in the presence of two wit- 
nesses present at the same time, who went into 
an adjoining room & signed their names, rejected. 
—In the Goods of Ellis (1840), 2 Curt. 395 ; 103 
E. R. 451. 

Annotations : — Refd. Tribe r. Tribe (1849), 13 L. T. t). S. 
449 ; Carter v. Seaton (1901), 85 L. T. 76. 

989. .] — Fleming v . Chancellor 

(1843), 1 L. T. O. 8. 302. 

990. Doors open between adjoining rooms — 
Visible only by shifting position.] — 20 Car. 2, c. 3, 
which requires a will of lands to be attested A 
subscribed in the presence of the devisor, means 
that he should be in a situation that he may see 
the witnesses attest, therefore where the attesting 
witnesses retired from the room where testator 
had signed, & subscribed their names in an adjoin- 
ing room, & the jury found that from one part of 
testator’s room a person by inclining himself 
forwards with his head out at the door might have 


seen the witnesses, but that testator was not in 
such a situation in the room that he might by so 
inclining have seen them : — Held : the will was 
not duly attested. — D oe d. Wright v. Manifold 
(1813), 1 M. & 8 . 294 ; 105 E. R. 110. 

Annotation : — Refd. Carter v. Seaton (1901), 85 L. T. 76. 

991. Presumption.] — Generally speak- 

ing, where a will is attested in an adjoining room, 
if there be a particular part of the room in 
which testator might have seen the attestation, & 
if there be an absence of all evidence, or if there 
be doubtful evidence as to the particular part of 
the room in which the attestation actually took 
place, it would be reasonable to presume that 
it did take place where it ought to have taken 
place (Leach, M.R.).— Winchilsea v. Wauchope 
(1827), 3 Russ. 441 ; 5 L. J. O. S. Ch. 107 ; 38 
E. R. 041 ; subsequent proceedings (1829), 3 Russ. 
440. 

Annotations Reid. Carter v. Seaton (1901), 17 T. L. It. 

671. Mentd. Waters v. Waters (1848), 2 De G. & Sm. 

591. 

992. -.] — A will was signed by tes- 
tator in a room from which a door led to another 
room in which the two witnesses who signed the 
will, as attesting his signature did so at a desk. 
The door was wide open, & had either party 
shifted their position they could have seen each 
other write their names but not without. It 
appeared from the evidence that that was not 
done, & therefore testator could not actually see 
them subscribe the will : — Held : the will was not 
signed by the witnesses in the presence of testator, 

deceased was therefore dead intestate. — Norton 
v. Bazett (1850), Dea. & Sw. 259 ; 27 L. T. O. S. 
289 ; 3 Jur. N. S. 1084 ; 4 W. R. 830. 

Annotation : — Refd. Carter v. Seaton (1901), 85 L. T. 76. 

993 . Testator in bed.] — I?i the Goods 

of Killick, No. 853, ante. 

994. -Testator signed his will 
in his bedroom & the attesting witnesses added 
then* signature in the adjoining dressing room, 
the door between the two rooms being open 
at the time. On its being shown that testator 
could not have had the witnesses in sight when 
they attested the will : — Held : the will was not 
duly executed. — C arter v. Seaton (1901), 85 
L. T. 70 ; 17 T. L. R. 071 ; 45 Sol. Jo. 073. 

Annotations : — Apld. Brown v. Skirrow (1901), 85 L. T. 645. 

Refd. Betts r. Gannell (1903), 19 T. L. R. 304. 

995 . J — Testator, having signed his 

will in the presence of two witnesses, was taken ill, 
& the two witnesses went into the adjoining room, 
the door between the two rooms being open, & 
signed their names to the will there. At the time 
when they signed they could not seo testator nor 
could he see them. Subsequently the witnesses 
returned to testator’s room with the will & in their 
presence he was shown the will & was told that 
the document had been completed : — Held : as 
the attesting witnesses had not subscribed the 
will “ in the presence of testator ” as required by 
Wills Act, 1837 (c. 20), s. 9. the will was not 
validly executed. — Betts r. Gannell (1903), 19 
T. L. R. 304. 

996 . Presumption from possibility of 

seeing.] — Winchilsea v. Wauchope, No. 991, 
ante. 

997 . Visible from bed of testator — Testator 

blind.] — Testatrix, being totally blind from 
erysipelas, signs her will, in bed, in the presence 
of three witnesses, who, for convenience, take the 
paper into an adjoining room, & there subscribe 
the same, the doors of both rooms being open : — 
Held : upon affidavits stating that testatrix, if in 
possession of sight, was in a situation to have seen 
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Wills. 


Sect. 4 . — Attestation : Sub-sect. 4, B. (b) <£* (c) ; 
sub-sect. 5, A., B. & C.} 

the witnesses sign, the attestation was sufficient. — 
In the Goods of Piebcy (1845), 1 Bob. Eccl. 278 ; 
4 Notes of Cases, 250. 

998. .] — Deceased executed his will, 

by signing it in the presence of two witnesses, one 
of whom at once subscribed it in the same room. 
Deceased then noticing that the other witness 
was excited & nervous, suggested that the will 
should be taken into an adjoining room, which 
was done, & it was there signed by the second 
witness. There was evidence that the doors of 
the two rooms were open at the time, & that 
deceased whilst in bed might have seen that part 
of the table in the adjoining room on which the 
will was lying when the witness signed her name : 
— Held : the execution was valid. — In the Goods of 
Trimnell (1805), 11 .Tur. N. 8. 248. 

Annotation : — Refd. Carter v. Seaton (1901), 85 L. T. 70. 

999 . Testator unaware of attestation.] — 

Testatrix signed a document in the presence of 
two witnesses, who twenty minutes afterwards 
subscribed the document in an adjoining room. 
The door was open, but testatrix was not aware 
that they were signing - Held : the document 
was not duly executed. — .Ienner v. Ffinch (1879), 
5 P. D. 100 ; 49 L. J. P. 25 ; 42 L. T. 227 ; 28 
W. B. 520. 

Annotations : — Mentd. Wainewright v. Wainewright (1894), 
71 h. T. 205 ; Chichester v. Quatrefages, fl895J 1\ 180; 
Townsend v. Moore, [1905] P. (50 ; In the Estate <>J Bryan 
[J 907 I 1\ 125. 

(c) Other Cases. 

See Wills Act, 1837 (e. 20), s. 9. 

1000. Window in passage— Part of bed visible — 
Not visible from position of testator.) — The wit- 
nesses to a will subscribe their names at a window, 
in a passage where they could see but part of the 
bed on which testator lay, & he could not, as he 
lay there, see them attest his will ; this will was 
set aside, as not being duly executed. — Cleric v. 
Ward (170(i), 4 Bro. Pari. Cas. 70 ; 2 E. R. 48. 

1001. Testator insensible.] — If testator is in a 
state of insensibility when his will is attested, the 
will is not duly executed according to the meaning 
of Stat. Frauds, although he be corporally present. 
— Bight v. Price (1779), 1 Doug. K. B. 241 ; 99 
E. R. 157. 

An nutations Refd. Winsor r. Pratt (1821), 2 Broil. & Bing. 

650 ; Poster v. Mentor Life Assoc. (1851), 3 P. N ii. IS. 

1002. In attorney’s office — Testatrix in carriage 
— Attestation visible through window.] — Will 
attested by the witnesses where testatrix could see 
them through the windows of her carriage & of the 
attorney’s office, well attested. — Casson v. Dade 
(1781), 1 Bro. C. 0. 99 ; 2 Dick. 586 ; 28 E. B. 
1010, L. C. 

Annotations : — Consd. Newton r. Clarke (1839), 2 Curt. 
320. Refd. Doe d. Wright v. Manifold (1813), 1 M. & S. 
291 ; In the Goods of Colnian (1842), 3 Curt, 118 ; Carter 
v. Seaton (1901), 17 T. L. It. (571. 

1003. Curtains of bed drawn — One witness 
invisible to testator.] — Newton & Thomas v. 

Clarice, No. 857, ante. 


1004. Attestation by one witness after death of 
testator.] — A paper executed in the presence of 
two witnesses, one of whom did not subscribe till 
next day, after deceased’s death, probate refused. 

This shows the propriety of the rule which the 
ct. has laid down, that, where there is no formal 
attestation clause, there shall be an affidavit as 
to the facts of the execution (Sir H. Jenner). — 
In the Goods of Drxjry (1841), 1 Notes of Cases, 
213. 

1006. Testatrix totally blind — Attestation visible 
to person with sight.] — In the Goods of Piero y, 
No. 997, ante . 

1006. Testatrix unable to turn in bed — Attesta- 
tion visible by turning.] — A will signed by the 
attesting witnesses in the same room where 
testatrix lay in bed with the curtains closed, & 
her back to the attesting witnesses, who deposed 
to her utter inability to have turned herself so as 
to have drawn aside the curtains, held not to have 
been signed by the witnesses in the presence of 
testatrix. — Tribe v . Tribe (1849), 1 Bob. Eccl. 
775 ; 7 Notes of Cases, 132 ; 13 L. T. O. 8. 449 ; 
13 Jur. 793. 

Annotations : — Consd. Norton r. Bazett (185(5), Don,. & 8' 
259. Refd. Carter r. Heaton (1901), 17 T. L. It. (571. 


Sub -sect. 5. -Method of Attestation. 

A. By Mark. 

See Wills Act, 1837 (c. 2(5), s. 9. 

1007. Valid.] — Gurney v. Corbet (1710), cited 
in 8 Ves. at p. 185 ; 32 E. B. 324. 

1008. .] — Attestation of a devise by a mark 

good within Stat. Frauds. — Harrison v. Harrison 
(1803), 8 Ves. 185 ; 32 E. B. 321, L. C. 

1009. .] — Attestation of a devise by a mark, 

good within Stat. Frauds. Acknowledgment by 
devisor of his handwriting to one of the witnesses, 
who did not see him execute, good. — Addy i\ 
Grix (1803), 8 Ves. 504 ; 32 E. B. 450. 

1010. .] — H INDMAHSH V. CirVKLTON, No. 

882, ante. 

1011. — — Witnesses able to write.] — A will, 

being subscribed by two of the attesting witnesses, 
capable of writing, with marks: — Held: to be 
sufficiently subscribed by them. Administration 
with the will annexed was granted to the residuary 
legatee for life, as, though the will contained 
sundry directions to executors, their names were 
specilled only under testator’s signature. — In the 
Goods of Amiss (1849), 2 Rob. Eccl. 110 ; 7 Notes 
of Cases, 274 ; 163 E. B. 12(52. 

Annotation : Refd. Charlton v. Ilindinarsh (1859), 1 Sw. & 

Tr. 133. 

1012. If made with animus testandi.] — 

In the Goods of Eynon, No. 960, ante. 

1013. Injudicious.] — It is always extremely 
injudicious to have a will attested by marks, on 
account of the difficulty of proving their identity. 

A will was attested by the signature T. B. V. 
& the marks of C. & M. D. All these were dead ; 
the signature of V. was proved, & the daughter 


PART V. SECT. 4, SUB-SECT. 4.— 
B. (c). 

1004 i. Attestation by one witness after 
death of testator . ] — A party who wan 
present at the time when a testator 
signed a document, purporting to be a 
will according to Scottish law, cannot 
by attaching his (signature thereto 
after testator’s death render the 
document a valid will, the lapse of 
time between the signature of testator 
He that of the witness not being an 
informality curable* under Conveyancing 
(Scotland) Act, 1874, s. 39. — Whit- 
worth v. Walker (1915), 32 T. L. U. 


195.— SCOT. 

p. Testator in sam r room but short 
distance away from witnesses when 
attest iny will .) — In an action to have 
a will set aside on the ground of 
improper attestation, it was shown that 
the witnesses had attested the will 
while in the same room as testator, 
within a short distance from him & in 
such a position that testator could 
have scon them signing the will, it 
was also proved that one of the attest- 
ing witnesses did not know that he was 
witnessing a will but knew that he was 
witnessing testator’s signature to the 


document : — Held : the will had been 
duly attested in terms of Ord. 15 (1815), 
s. 3 . — Kino r. Nel, [19221 C. P. I). 
520.- -S. AF. 

PART V. SECT. 4, SUB-SECT. 5.~ A. 

1007 i. Valid.) — Signature by a wit- 
ness by moans of a mark is a sutficieiit 
subscription to a will. — lie. Le Roux, 3 
S. C. 56.— S. AF. 

q. Witness temporarily in- 

capable of writinu — Subsequent identi- 
fication of document.} — In the Goods of 
Garner (1878), 1 L. R. Ir. 307. — IR. 
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of C. & M. I), proved that they were both dead, 
A that when alive they lived near testator, no 
other persons of those names living anywhere in 
that neighbourhood ; A this witness also stated 
that M. 1). could not write & C. D. could write his 
name only : — Held : sufficient. — Doe d. Counsell 
A Parker u. Caperton (1839), 9 0. & P. 112 ; 
173 E. R. 763, N. P. 

Mark to wrong name.] — See No. 924, post. 

B, Name Written by or with the Assistance of 

Another. 

See Wills Act, 1837 (c. 26), s. 9. 

1014. General rule — Must himself subscribe.] — 
(1) An attesting witness must himself subscribe 
the will. 

(2) It is not essential that a witness should sign 
his own name, provided it is clear that his sub- 
scription is intended as an act of attestation. 

The name of A., an attesting witness to a will, 
was at his request subscribed by B., who was 
present at the execution : — Held : as A. had not 
subscribed, A B.’s subscription was not intended 
as an act of attestation, the will was not duly 
executed . — In the Goods of Duggins (1870), 39 
L. ,T. P. & M. 24 ; 22 L. T. 182 ; 34 .T. P. 265. 

1015. Written on behalf of witness — Invalid.] — 
An attesting witness to a will being unable to 
write, the other attesting witness, since deceased, 
WTote her name for her : — Held : as both the 
witnesses had not “ subscribed,” the attestation 
was defective . — In the Goods of Mead (1842), 1 
Notes of Cases, 456 ; 6 Jur. 351. 

1016. .] — Two witnesses, a man A 

his wife, called to attest a will ; the man sub- 
scribes both his own name A his wife’s : — Held : 
this was not a compliance with the Act . — In the 
Goods of White (1813), 2 Notes of Cases, 4(51 ; 7 
Jur. 1045. 

1017. .] — Testatrix having signed her 

will desired M. A E. to attest, but as E. could not 
write, testatrix desired J., who was also present, 
to write the name of E., which J. did, but did not 
sign his own name : — Ileld ; the paper was not 
entitled to probate as E. might have made his 
mark, A a desire that another should sign could 
not be construed to be a subscription by E . — In the 
Goods of Von: (1850), 2 Rob. Eocl. 335 ; 163 E. R. 
1337. 

An notations : ~ Folld. In the Goods of Mol »bs (1854), 2 Fee. 

& Ad. 59. Apld. hi the Goods of Huggins (1870), 39 

L. J. 1*. & M. 21. 

1018. • .] —In the Goods of Duggins, 

No. 1014, ante. 

1019. Hand of witness guided —Valid.] — A will, 
made after Wills Act, 1837 (c. 26), came into 
operation, was attested by one witness in his own 
handwriting ; A he also held & guided the hand of 
a second witness, who could not write or read ; A 
in this way the second witness’s name was written 
as attesting witness. Testator had desired the two 
to attest : — Held : a sufficient attention under 
sect. 9. — Harrison v. Elvin (1842), 3 Q. B. 117 ; 
2 Gal. A Dav. 769 ; 11 L. J. Q. B. 197 ; 6 Jur. 
849 ; 114 E. R. 451. 

Annotations Distd. In the Goods of Mold >8 (1854), 2 Fee. 

& Ad. 5 9. Apld. In the Goods of Frith (1858), 1 Sw. & Tr. 

8 ; Lewis i>. Lewis (1801), 2 Sw. & Tr. 153. 

1020. .] — W. signed his will in the 

presence of two witnesses, A. A B. B. being 


unable to write, A., by his request, guided his 
hand when he subscribed the will : — Held : the 
subscription of B. was valid. — In the Goods of 
Frith (1858), 1 Sw. A Tr. 8 ; 27 L. J. P. A M. 6 ; 

30 L. T. O. 8. 295 ; 4 Jur. N. S. 288 ; 6 W. R. 262 ; 
164 E. R. 604. 

1021. Top of pen held by witness — Writing by 
another — Witness able to write.] — Where the two 
attesting witnesses to a will, who were able to 
write, held the top of the pen whilst another 
person, the drawer of the will, wrote their names, 
the ct. rejected the motion for probate. — In the 
Goods of Kileher (1848), 6 Notes of Cases, 15 ; 
10 L. T. O. S. 482 ; svth nom. In the Goods of 
Kilciier, 12 Jur. 163. 

Annotation : — Reid. In the Goods of Lewis (18GI ), 7 Jur. N. S. 

r,H8. 

1022. Witness unable to write.] — The 

names of two attesting witnesses Id a will, who 
were unable to write, were written by another 
person whilst they held the top of the pen : — Held : 
that the will was duly attested. — Lewis v. Lewis 
(1861), 2 Sw. A Tr. 153 ; 4 L. T. 583 ; 26 J. P. 88 ; 
104 E. R. 952 ; sub nom. In the Goods of Lewis, 

31 L. J. P. M. A A. 153 ; 7 Jur. N. S. 688. 

C. Wrong Name. 

See Wills Act, 1837 (c. 26), s. 9. 

1023. Whether own name necessary.] -~/n the 
Goods of Duggins, No. 1014, ante. 

1024. Attestation by marksman — Wrong name 
written by testator.] — In the Goods of Ashmore, 
No. 924, ante. 

1025. Correction after attestation — Wrong name 
partially obliterated.] — Where testatrix had exe- 
cuted a codicil with a mark, A an attesting 
witness, meaning to write her name, had written 
a wrong surname, A afterwards wrote over the 
same her real name, not wholly obliterating the 
former, deposing, contrary to the appearance of 
the paper, that such former writing contained her 
real name, probate was decreed as the paper 
originally stood. — In the Goods of Powell (1848), 
6 Notes of Cases, 557. 

1026. Use of wrong name — “ John Clerk, his 
clerk. "] — A witness inadvertently, instead of 
writing his name John Edmunds, under that of 
the other witness, a solicitor, wrote “ John Clerk, 
his clerk ” : — Held : a sufficient subscription. — 
In the Goods of OLLTVER (1851), 2 Ecc. A Ad. 57 ; 
164 E. R. 305. 

Annotation : -Distd. Pryor r. Pryor (18(H)), 29 L. J. P. M. & 
A. 111. 

1027. Husband’s name.] — One of the 

attesting witnesses to a will, by the desire of 
testator, subscribed her husband's name instead 
of her own to the attestation clause. The will 
appeared on the face of it to be duly executed. 
The ct. held, that as the attesting witness did not 
intend the subscription to the will to represent her 
own signature, the attestation was invalid, A the 
will could not be admitted to probate. — Pryor v. 
Pryor (1860), 29 L. J, P. M. A A. 114 ; sub nom. 
In the Goods of Piiyor, 23 J. P. 712. 

Annotation : — Apld. In the Goods of Lcvcrington (1880), 55 
L. J. P. 02. 

1028. .] — A will was signed by 

deceased in the presence of two persons, one of 
whom subscribed it with his own name A the other 


PART V. SECT. 4, SUB-SECT. 5— B. 

1019 i. Hand of witness guided— 
Valid.) — It Is no objection to an 
attestation by a marksman that Ills 
hand or pen was guided by another. — 
He. Hanlon’s Will, 2 Pug. 136. — CAN. 

1019 11 . .] — Bell v . 


Hughes, 5 L. R. Ir. 407. — IR. 

1022 i. Top of pen held by witness — 
Writing by another — W itness unable to 
write.) — A witness to a will, who was 
unable to write, held the pen at the 
top whilst another person wrote the 
name of such witness. It was proved 


to the satisfaction of the ct. that the 
transaction was bond fide , & that the 
witness held the pen with the object 
of thus attesting A subscribing the 
will : — Held : this attestation was 
valid. — V an Niekkrk v . Van Niekerk, 
15 S. C. 229.— S. Af. 
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Sect. 4. — Attestation : Sub- sect. 5, C., D. 
sect. 6, A., B., C. 

with the name of her husband : — Held : the will 
was not properly attested . — In the Goods of 
Leverington (1886), IIP. I). 80 ; 55 L. J. P. 62. 

1029. “ Servant to Mr. Sperling.*'] — 

Deceased having signed his will in the presence of 
a servant, the latter subscribed “ Servant to 
Mr. Sperling,” without any name. A solr., the 
other attesting witness, had directed him to sign 
as servant to Mr. Sperling : — Held : a sufficient 
attestation & subscription . — In the Goods of 
Sperling (1863), 3 Sw. & Tr. 272 ; 33 L. J. P. M. 
& A. 25 ; 0 L. T. 348 ; 27 J. P. 777 ; 9 Jur. N. S. 
1205; 12 W. K. 354. 

Annotation : — Distd. In the Goods of Mad dock (1874), L. It. 

3 P. & P. 1 69. 

I). Acknowledgment of Signature . 

See Wills Act, 1837 (c. 26), s. 9. 

1030. Invalid .] — In the Goods of Bennett, No. 
886, ante. 

1031. .] — Hindmarsh v. Charlton, No. 

882, ante. 

1032. .] — Wills Act, 1837 (c. 26), which 

permits acknowledgment of his signature by 
testator, allows no such latitude in the case of an 
attesting witness. 

Where testator acknowledged his signature to 
his will in the presence of two attesting witnesses, 
& one of the latter, who had previously signed the 
will in testator’s presence, after seeing him sign 
before the arrival of the second witness, traced 
over his signature w r ith a dry pen, & the second 
witness then attested the will, all three being 
present at the time : — Held : the will was not duly 
executed.— H orne v. Feathkkstone (1895), 73 
L. T. 32. 

E. Other Cases. 

See Wills Act, 1837 (c. 26), s. 9. 

1033. Retracing signature with dry pen.] — An 

attesting witness to a will having on the re- 
execution thereof traced over liis previous signature 
with a dry pen held not to have subscribed, but 
only to have acknowledged his signature, which 
is not sufficient under the statute. The statute 
requires an act to be done by the witnesses which 
shall be apparent on the face of the paper. — 
Playne v. Scriven (1849), 1 Rob. Eccl. 772 ; 7 
Notes of Cases, 122 ; 13 L. T. O. S. 405 ; 13 Jur. 
712 ; 163 E. R. 1209. 

Annotations : — Distd. in the Goods of Colcinan (1861 ). 2 

S\v. & Tr. 311. Reid. In the Goods of Maddock (1874), 

L. U. 3 P. & P. 169. 

1034. .] — In the Goods of Savory (1851), 18 

L. T. O. 8. 280 ; 15 Jur. 1042. 

1035. — — .] — The name of one witness who 
could not write being written at liis request by 
the other witness, A then traced over with a dry 
pen, & acknowledged by him, is not a good attesta- 
tion of a will, no mark having been made by the 
witness himself . — In the Goods of Mohrs (1854), 2 
Ecc. & Ad. 59 ; 164 E. R. 306. 

1036. .] — Some alterations having been 

made in a will subsequent to execution, testator & 
the attesting witnesses traced the former signa- 
tures with a dry pen, & the attesting witnesses 
wrote their initials in the margin, opposite each 
alteration. The ct, held, that these initials were 
no evidence of a due execution of the alterations, 
& refused to admit them to probate . — In the Goods 
of Cunningham (1860), 4 Sw. & Tr. 194 ; Sea. & 
Sm. 132 ; 29 L. J. P. M. & A. 71 ; 164 E. R. 1491. 


1037. .] — Deceased executed her will in 

the presence of two witnesses, one of whom signed 
his name thereto ; but the other, after writing 
his Christian name, was unable, through feebleness, 
to complete his signature. Subsequently a third 
person was introduced, & deceased made her mark 
in the presence of such person & the witness who 
had signed his name. The latter traced his 
signature over with a dry pen, & the former signed 
liis name : — Held : the execution was invalid in 
the latter case by reason that the witnesses did 
not both attest & subscribe the signature of 
deceased ; & in the former by reason that one 
witness had no intention, by writing his Christian 
name only, to subscribe the will. — In the Goods of 
Haddock (1874), L. R. 3 P. & D. 169 ; 43 L. J. P. 
& M. 29 ; 30 L. T. 696 ; 38 J. P. 631 ; 22 W. R. 
741. 

1038. .] — Horne v. Featherstone, No. 

1032, ante. 

1039. Initials.] — The initials of attesting wit- 
nesses to a testamentary paper are a sufficient 
subscription under Wills Act ; they are not 
required to sign their names. — In the Goods of 
Christian (1849), 2 Rob. Eccl. 110 ; 7 Notes of 
Cases, 265 ; 163 E. R. 1260. 

Annotations : — Apld. In the Goods of Hinds (1852), 20 L. T. 

O. S. 204. Refd. Charlton v. Hindmarsh (1859), 1 Sw. 

& Tr. 433 In the Goods of Blcwitt (1H80), 5 P. D. 116. 

1040. -.] — In the Goods of CuNNTNGHAM, 
No. 1036, ante. 

1041. Re-execution of will — Addition of word 
“ Bristol.**] — An attesting witness to a will, duly 
executed, attested & subscribed a second execu- 
tion of the will by adding the word “ Bristol,” 
the name of the city, at the end of her name & 
street in which she dwelt written on the former 
execution, but did not otherwise subscribe on the 
second execution : — Held : the latter attestation 
& subscription by the witness were not sufficient 
under the Wills Act, 1837 (c. 26), s. 9. — In the 
Goods of Trevanion (1850), 2 Rob. Eccl. 311 ; 
163 E. R. 1328. 

Annotation : — Consd. Charlton r. Hindmarsh (1859), 1 Sw. 

& Tr. 433. 

1042. Correction of signature — Cross to 

letter F.] — Hindmarsh v. Charlton, No. 882, ante. 

1043. Names written of marksman — Own signa- 
ture omitted.] — In the Goods of Eynon, No. 960, 
ante. 

1044. Christian name.] — In the Goods of Mad- 
dock, No. 1037, ante. 


Sub-sect. 6. — Place of Attestation. 

A. Necessity for Specified Place. 

See Wills Act, 1837 (c. 26), s. 9. 

1045. No place specified by statute.] — Willis 
v. Lowe (1847), 1 Rob. Eccl. 618, n. ; 5 Notes of 
Cases, 428 ; 10 L. T. O. S. 69 ; 11 Jur. 807 ; 163 
E. R. 1156. 

Annotations : — Apld. Since r. Bryer (1848), 1 ltob. Keel. 616. 
Refd. Ward v. Lambert (1847), 5 Notes of Cases, 447. 

1046. .]— In the Goods of Ciiamney, No. 

1 059, post. 

B . Will Bearing More than One Signature of 

Testator. 

See Wills Act, 1837 (c. 26), s. 9. 

1047. Signature of testator on each sheet — 
Attestation not on last sheet — All sheets attested 
except last.] — Ewen v. Franklin, No. 806, ante . 


PART V. SECT. 4, SUB-SECT. 5. — E. 

B 25!£* e11 ^ attestation to a will for a witness to slgm the initials of his name . — lie Tarrahan 

— NFLD. 
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1048. -.] — Testator wrote his will on 
two sheets of brief paper. He affixed his name to 
both sheets, but the attesting witnesses only 
signed the first sheet. 

The ct. ordered tho will to be propounded. — In 
the Goods of Morris (1873), 28 L. T. 745 ; 37 J. P. 
488. 

1049. .] — In the Goods of Dilkes, 

No. 879, ante. 

1050. — -.] — The attestation of a will 

made on a printed form of two pages appeared at 
the bottom of the first page, & was not repeated 
on the second page : — Held : the first page only 
was entitled to probate. — In the Goods of Malen 
(1885), 54 L. J. P. 91 ; 50 J. P. 202 ; 33 W. R. 
825. 

1051. Separate documents — Not connected — First 
only attested.] — Testatrix wrote three separate 
lists of legacies on three separate sheets of paper, 
the first of which was headed “ Codicil to the will 
of 8. IV * She signed all three sheets in the 
presence of the wit nesses, but they attested her 
signature to the first sheet only. There being 
nothing in the contents of the three papers to 
connect them with each other, & the first which 
was attested being complete in itself, the ct. 
refused to grant probate of the two which were 
unattested . — In the Goods of Pearse (1807), L. R. 

1 P. & D. 382 ; 30 L. J. P. <fc M. 117 ; 10 L. T. 
853 ; 31 J. P. 728. 

1052. All sheets but last initialed by testator — & 
attested — Last sheet only signed by testator — No 
attestation.] — Deceased signed his name at the end 
of his will, on the tenth sheet, & placed his initials 
on the first nine sheets. Two out of three wit- 
nesses signed their names on the first nine sheets, 
but not on the tenth : — Held : the operative 
signature of deceased was not duly attested, A 
the execution was incomplete. — Phipps v. Hale 
(1874), L. R. 3 P. & D. 100 ; 22 W. K. 742. 

Annotations : — Distd. Hoyle r. Harris, [1895] P. 163. Refd. 

Leonard v. Leonard, 11902] P. 213. 

1053. Signature of testator on last two pages — 
Attestation on penultimate page.]— Testator, a 
fanner, wrote his will on a sheet of paper. The 
attestation clause was on the third page. At the 
foot of the page there were t he words “ turn over,” 
& on the fourth page there w T as a clause bearing 
date the day on which the will was executed & 
with the signature of testator. The will was 
signed by testator & subscribed by the witnesses 
on the third page, but before its execution the 
witnesses saw some writing on the fourth page. 
Tho will gave legacies A annuities of considerable 
amount, but the debts of testator exhausted the 
personalty, & the only allusion to his real estate 
was contained in the writing on the fourth page : 
Held : the signature to the will which the wit - 
nesses attested, was the signature on the third 
page, & therefore the writing on the fourth page 
could not be included in the probate. — In the Goods 
of D EARLE (1878), 47 L. J. P. 45 ; 39 L. T. 93 ; 
sub nom. In the Goods of Dkacle, 42 J. P. 004. 

C. Separate Sheet. 

See Wills Act, 1837 (c. 20), s. 9. 

1054. Attached by pin — To portion not legally 
attested.] — After three several attempts, at different 
periods of the same day, to execute a Avill con- 


formably to the statute, a fourth attempt suc- 
ceeded by the legal attestation of an addition 
thereto, written on a sheet of paper annexed, at 
the time of execution, by a pin, to the portion not 
legally attested, which was held to be part of the 
will. — In the Goods of Childes (1845), 4 Notes of 
Cases, 36. 

Annotation : — Refd. Thorncraft t\ Lashmur (1862), 26 J. P. 

5 67. 

1055. Attached by wafer.] — -A will written upon 
one side of a half sheet of paper concluded with the 
words, “ In witness whereto I have hereunto set 
my hand & seal this 9th day of July, in the year 
as above written.” There was a small blank 
space between these words & the bottom of the 
sheet, & the signatures of deceased, & of the 
attesting witnesses, & the attestation clause were 
written on a separate piece of paper attached by 
wafers to the half sheet containing the will. The 
ct. refused to grant probate of this paper upon 
motion. — In the Goods of Lambert (1862), 31 
L. J. P. M. & A. 118 ; 7 L. T. 219 ; 26 J. P. 456 ; 
8 Jur. N. S. 158. 

1056. .] — Cook v. Lambert, No. 811, ante. 

I). Overleaf. 

See Wills Act, 1837 (c. 26), s. 9. 

1057. Signature on first side — Attestation on 
second.] — Will signed at the end of the first side 
of a sheet of paper & attested on the second side 
admitted to probate, on evidence of acknowledg- 
ment of the signature of testator. — In the Goods of 
Davis (1813), 3 Curt. 748 ; 2 Notes of Cases, 350 ; 
163 E. R. 889. 

Annotations .*-- Distd. In the Goods or Topbam (1849), 14 

L. T. O. S. 381 : In the Goods of Dilkes (1874), L. R. 3 

P. & I). 164. Refd. Phipps r. Halo (1874), L. It. 3 P. & D. 

166. Mentd. In the Goods of Toomy (1864), 3 Sw. & Tr. 

562. 

1058. .] — In the Goods of Archer, 

No. 817, a)itc. 

1059. Signature on fourth.] — The attesting 

witnesses, instead of signing their names near to 
that of testator on the first side of a sheet of paper 
where the will ended, & where there was ample 
space for their signatures, signed under an indorse- 
ment on the fourth page ; such attestation held 
to be good, as the Wills Act does not specify where 
they are to sign. — In the Goods of Ciiamney (1849), 
1 Rob. Eccl. 757 ; 7 Notes of Cases, 70 ; 14 L. T. 
O. 8. 89 ; 163 E. R. 1204. 

Annotations : — Distd. Ewon v. Franklin (1855), Pea. & Sw. 7. 

Refd. Phipps r. Hale (1874), L. U. 3 P. & D. 106. 

1060. .] — In the Goods of Fuller, 

No. 818, ante. 

1061. Will folded.] — A will, written on the lower 
half of the second side of a sheet of paper, was 
presented, the sheet being folded broadways, to 
the witnesses, was signed & subscribed on the 
lower half of the first side, the witnesses believing 
the will to be contained on the upper half of the 
first side. Probate granted with the consent of 
tho next of kin. — In the Goods of Bullock (1843), 
3 Curt. 750 ; 2 Notes of Cases, 352 ; 163 E. R. 
889. 

Annotation : ~ Refd. In the Goods o/IIishop (1844), 3 Notes of 

Cases, 117. 

1062. .] — In the Goods oj H ammond, No. 863, 

ante. 

1063. Will on first & third sides — Signature on 
second — Referred to in subsequent codicil.] — A 


PART V. SECT. 4, SUB-SECT. 6. ~B. 

1048 i. Signature of testator an each 
s licet, — yitte station not on last sheet .] — 
Testatrix made a will on a printed form. 
*ho wrote tho will on tho first & third 
pages, tho second page being left. 
Wank. She signed at the bottom of 

•*. — VOL. XL1V. 


the. first page & again at the bottom of 
the third page, having read the 
contents of both pages over to the 
witnesses, as expressing hor will, before 
signing. There was the usual attesta- 
tion clause printed on the first page, 
& hero tho two attesting witnesses 
signed. They saw testatrix make both 


her signatures, & signed after both 
were made. They did not at tho time 
tliink it necessary to sign on the third 
page : — Held : tho whole will was 
sufficiently attested. — Re Gilbert, 
11925] V. L. It. 062 ; 47 A. L. T. 73 ; 
31 Argus L. It. 461.— AUS. 


T 
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. 4. — Attestation : Sub-sect. 0, U. die E. ; 

's. 7 & 8, A. Sc B. | 

will, written on the first & third sides of a sheet of 
paper, the signatures of deceased A witnesses being 
on the second side, referred to in a subsequent 
codicil, admitted to probate . — In the Goods of 
Gardiner (1843), 2 Notes of Cases, 459 : 2 L. T. 
O. S. 1. 

1064. Signature of one witness overleaf.] — 
Roberts v. Phillips, No 963, ante. 

1065. Attestation on back.] — In the Goods of 

Braddock, No. 967, ante. 

E. Other Cases. 

See Wills Act, 1837 (c. 26), s. 9. 

1066. Two instruments on same sheet — Codicil 
only attested — Probate as continuous will.] — A 

will not duly attested ; a further writing, de- 
nominated a codicil, duly attested ; admitted to 
probate, not as a will & codicil, but as parts of 
one continuous will . — In the Goods of Scriven 
(1843), 2 Notes of Cases, 152. 

1067. First only attested — Second invalid.] 

— Two persons being present together, when 
testatrix in their presence signed her name to two 
testamentary instruments respectively written 
on the same sheet of paper, afterwards subscribed 
their names at the end of the first in order alone 
Held : they attested the first only : probate of 
the second refused. — In the Goods of Taylor 
(1851), 2 Rob. Eccl. 411 ; 18 L. T. O. S. 177 ; 15 
Jur. 1090 ; 163 E. R. 1362. 

Annotation : — Refd. Roberts ?\ Phillips (1855). 3 O. L. JL 
513. 

1068. Duplicate Instruments — Signature on one 
— Attestation on other.] — In the Goods o/ H atton, 
No. 1179, post. 

1069. Attestation in margin.]— In the Goods of 
Stkeatley, No. 961, ante. 


Sub-sect. 7. — Capacity of Witnesses. 

Persons subsequently becoming incompetent.] — 

See Wills Act, 1837 (c. 26), s. 14. 

Beneficiaries.] — See Wills Act, 1837 (c. 26), s. 15, 
& Sub-sect. 8, post. 

Creditors.] — See Wills Act, 1837 (c. 26), s. 16. 
Executors.] — See Wills Act, 1837 (c. 26), s. 17. 
Evidence of attesting witnesses.] — See Evi- 
dence, Yol. XXII., pp. 495-508, Nos. 5238-5390. 


Sub-sect. 8. — Invalidity of Rifts to 

Witnesses. 

A. In General . 

See Wills Act, 1837 (c. 26), s. 15. 

1070. General rule — Witnessing beneficiary un- 
able to take.] — (l) By a will made since Wills 
Act, 1837 (c. 26), certain land A houses, after the 


deaths of testator’s niece A. & her husband J., 
to whom life interests had been given, were 
directed “to be equally divided among the 
children ’’ of A. & J. The will purported to be 
attested by three witnesses, two of whom were 
Thomas A Sarah, children of A, A J . : — Held : the 
devise to the children, although it was a devise to 
them as tenants in common, was a devise to a 
class, so that the whole was to be taken by those 
who after testator’s death came within the limits 
of such class A were capable of taking, A therefore 
the shares of Sarah A Thomas, who as attesting 
witnesses were themselves incapable of taking, 
went to the other members of the class, A not to 
the heir-at-law of testator. 

(2) Qu. : whether a person who sees testator 
sign tho will, A who afterwards attests the will 
but not in testator’s presence, A who therefore is 
not an attesting witness within the meaning of 
Wills Act, 1837 (c. 26), s. 9, is rendered by sect. 15 
incapable of taking anything under the will. — 
Fell v. Biddolpii (1875), L. R. 10 0. P. 701 ; 
11 L. .1. C. P. 402 ; 32 L. T. 864 ; 23 W. R. 913. 

Annotations :~—As to (1 ) Consd. He Coleman & Jarroui (1870), 

4 Oh. D. 1 05. As to (2) Refd. Aplin v. Stone, 111)04] 1 Oh. 

513. 

1071. In respect of what gifts — Gift in trust — 
For benefit of widow.] — A witness having attested 
a will appointing him universal legatee in trust 
for the benefit of the widow : — Held : his being 
an attesting witness did not render such bequest 
null & void, under Wills Act, 1837 (c. 26), s. 15, 
which contemplates a beneficial interest to the 
party . — In the Goods of Ryder (1843), 2 Notes of 
Oases, 462. 

1072. — For benefit of church.] — Testa- 

trix by a testamentary paper described as a codicil, 
gave “ £203 to Brompton Church, to be disposed 
of as Dr. Irons pleases.” One of the witnesses 
to the execution of this paper by testatrix was the 
wife of Dr. Irons : — Held : as Dr. Irons was a 
mere trustee for Brompton Church, the bequest 
was not invalidated under Wills Act, 1837 (c. 26), 
s. 15, by the attestation of his wife. — Ckehswell v. 
Cress well (1868), L. R. 6 Eq. 69 ; 37 L. J. Oh. 
521 ; 18 L. T. 392 ; 32 J. P. 561 ; 16 W. R. 699. 

AnnoUition : — Mentd. lie Cox, Cox r. Davie (1877), 7 Oh. 1). 

20 i. 

1073. Interest as joint tenants.] — Where 

there is a gift to a class as joint tenants, A one of 
the joint tenants is an attesting witness, though 
his share is forfeited by the statute, it is not 
undisposed of, A survives to the other joint 
tenants. — Y oung r. Davies (1863), 2 Drew. A 
Sin. 167; 1 New Rep. 419; 32 L. J. Oh. 372; 
8 L. T. 80; 9 .Jur. N. 8. 399; 11 W. R. 452; 
62 E. R. 585. 

Annotations Distd. Fell v. Blddolph (1875), L. TL 10 C. P. 

701 ; Jull v. Jacobs (1870), 24 W. JL 017. Refd. Aplin v. 

Stone, [1904] 1 Gh. 513. Mentd. lie Coleman 6c Jarrom 

(1870), 1 Ch. D. 1 05. 

in certain properly to her brother, wont 
on to dispose of the interest in tho 
property after his death as follows : 
“ After my death the said 10 acres l 
rood with houses & orchards shall 
become the property of my two sisters, 
M. & C., hereinbefore said.” One of 
the attesting witnesses was the husband 
of M. : — livid : the gift created a join! 
tenancy, 6c so far as it related to M. was 
void under Wills Act, 1837, s. 15 ; tho 
whole gift, therefore, went to C . — He 
Cotton (1923), 19 Tas. L. K. 67.— 
A US. 

d. .j —Re Fry, 18 B. C. R. 03.— 

CAN. 

«. .] — A devise by testatrix, 

who died in 1800, to a married woman , 
whoso husband was one of tho two 


PART V. SECT. 4, SUB-SECT. 6.- E. 

r. Signatures of witnesses in body 
of will.] — The attesting witnesses to a 
will, already signed by deceased, signed 
t heir names in a blank space left for t he 
names of the exors. in the body of the 
will, testator having acknowledged his 
signature ill their presence, 6c directed 
them to sign in the space where their 
names appeared. On satisfactory proof 
that the witnesses had signed with the 
intention of attesting the signature of 
testator : — Held : this was a valid 
subscription by the witnesses within 
Wills Act, S. 9.- — In the Goods of 
Ellison, [1907] 2 I. R. 480 ; 41 

I. L. T. 123.— 1R. 

t. .J —Jit Davidson, 3i N. Z. 

L. it. 593.— N.Z. 


a. First sheet not signed.] — A will had 
been executed in favour of W. by her 
husband, T., who died in 1918, when it 
was impossible to obtain the services 
of an attorney or notary owing to an 
influenza epidemic. The second sheet 
of the will had been signed by T. 6c 
two witnesses, but they had omitted 
to sign the first sheet : — Held : the 
will was privileged by reason of Its 
execution tempore pestis. — Ex p. 1 >e 
Wet, [1919] O. V. D. 01— S. AF. 

PART V. SECT. 4, SUB-SECT. 8. — A. 

b. General rule.] — Ryan v. Dkve- 
heux, 20 IT. C. It. 100. — CAN. 

c. Gift to wife of witness, j — 
Testator, having given a life interest 
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1074. Beneficial interest under parol 
trust.] — Testatrix who had by will & three codicils 
made a complete disposition of her real & personal 
estate, afterwards executed a fourth codicil in 
the following words : “ I hereby bequeath to B., 
to whom I have willed my landed property, also 
all my personalty, such as cash, furniture, etc., to 
be applied as I have requested him to do.” B. gave 
evidence that before executing this codicil testatrix 
had stated to him the alterations she desired to 
make in her will, A that he had made a pencil 
memorandum of her various fresh bequests, 
repeating each item to her, A that, except so far 
as to give effect to the new wishes so stated to 
him, testatrix did not intend to alter her previous 
dispositions. The memorandum was not signed 
by testatrix. II., one of the joint beneficiaries 
of furniture mentioned in the memorandum, 
attested the execution of the fourth codicil : — 
Held: (1) the words “such as cash, furniture, 
etc.,” did not cut down the words “ all my 
personalty,” A the fourth codicil comprised A gave 
to B. as trustee the entire personal estate. (2) As 
II. had attested the fourth codicil her beneficial 
interest under the parol trust failed, just as it 
would have done had the trust been declared in the 
codicil, A the whole beneficial interest in the 
furniture belonged to the other joint beneficiary.— 
Be Fleetwood, Sidgreaves v. Brewer (1880), 
15 Ch. I). 594 ; 49 L. J. Ch. 514 ; 29 W. R. 45. 

Annotations : — (Jcnerally, Refd. Re Blackwell, Blackwell v. 

Blackwell, [1928| 1 Ch. 614. Mentd. lie HLetley, Hotley v. 

Hetlcy, 11902] 2 Ch. 800 ; Jin iluxtuble, Huxtablo v. 

Crawfurd, 11902] 1 Ch. 211; Le Page v. Gurdom (1915), 

81 L. J. Ch. 749 ; Bourne v. Keane, [1919] A. C. 815 ; 

Re Gardner, Huey r. Cunnington, [1920] 2 Ch. 529 ; Ward 

r. Vail Dcr Loctf, Buruyuat r. Van l)or Loetf, [1924J A. C. 

1075. Gift to all employees — Attestation 
by one.J — The will of M. E. Marcus, executed in 
1879, contained the following gift: “My office 
A warehouse employees, such as clerks A workmen, 
shall have to receive six months’ lull salaries.” 

One of the employees had attested testator's 
signature to the will, A also two codicils which 
confirmed the will, but did not refer to the gift 
to employees ; another employee had attested the 
codicils, but not the will : Held : the employee 
who had witnessed the will A codicils could not 
take the gift, but the witness to the codicils only 
was not incapacitated from taking under the will. — - 
Be Marcus, Marcus v. Marcus (1887), 56 L. J. 
Ch. 830 ; 57 L. T. 399 ; 3 T. L. R. 810. 

A n notation ; — Apld. Re Trotter, Trotter r. Trotter, [1899] 1 

Ch. 7G1. 

Profit costs — Solicitor trustee.] — See 

Solicitors, Vol. XL1I., p. 122, Nos. 1177-3182. 

B. Attestation of Codicil. 

See Wills Act, 1837 (is. 26), s. 15. 

1076. Gift by will not affected.] — A bequest of 
a legacy by a will is not void because the legatee 
attests a codicil which gives him nothing ; nor 
does a residuary legatee of a share of a residue 
lose his title by attesting a codicil, which, by 
revoking legacies, indirectly benefits him by 
increasing the residue. — Gurney c. Gurney 
(1855), 3 Drew. 208 : 3 Eq. Rep. 569 ; 24 L. J. Ch. 


656 ; 25 L. T. O. S. 30 ; 1 Jur. N. S. 298 ; 3 W. R. 
363 ; 61 E. R. 882. 

Annotations: — Apld. Tempest v. Tempest (1856), 2 K. & J. 

635 ; Gaskin v. Rogers (186G), L. R. 2 Eq. 284 ; Re 

Marcus, Marcus v. Marcus (1887), 57 L. T. 399 ; Re 

Trotter, Trotter v. Trotter, [1899] 1 Ch. 764. 

1077. .] — Bequest by will, dated in 1819, 

of an annuity to A. Codicil revoking other 
legacies A confirming the will, was signed by A. 
as an attesting witness : — Held : the annuity 
given to him by the will was not thereby made 
void.- — Tempest v. Tempest (1856), 2 K. A J. 
635 ; 69 E. R. 937 ; on appeal (1857), 7 De G. M. 
A G. 470, L. C. 

Annotations: — Mentd. Nickisson v. Cockill (1863), 8 L. T. 

158 ; Beaumont v. Oliveira (1869), 4 Ch. App. 309 : Re 

Pitt, Lacy v. Stono (1885), 53 L. T. 113 ; lie Bourne, 

Bourne v. Brandreth (1888), 58 L. T. 537 ; Re Miller, 

Daniel v. Daniel (1889), 61 L. T. 365. 

1078. .] — Be Marcus, Marcus v. Marcus, 

No. 1075, ante. 

1079. Codicil conferring benefit on witness — 
Indirect benefit — Share of residue increased by 
revocation of legacies.] — Gurney v . Gurney, No. 
1076, ante. 

1080. Condition attached to legacy can- 

celled.] — Testator bequeathed several life annuities 
A legacies of sums of money A stock to jiersons, 
A legacies of sums of stock to charities, A directed 
his residue, after payment of debts, life annuities, 
A the pecuniary legacies thereinbefore given, to be 
accumulated during a term of two years or two 
lives in being, whichsoever should be the larger 
term, A then to be divided amongst the several 
persons taking pecuniary legacies, under which 
denomination legacies of stock were intended to 
be included, under his will or any codicil thereto, 
rateably A in proportion to the amount in value 
of their respective original legacies, the legacies 
of stock being for that purpose estimated at par. 
Testator also directed that, inasmuch as certain 
parts of the proceeds of his estate might be of 
such a nature as not to be legally aj)plicable to 
answer A satisfy bequests to charities, the assets 
should be marshalled, so that such of the legacies 
thereby bequeathed as were given to charities 
might be paid exclusively out of the funds legally 
so applicable. In the original will was a clause 
whereby annuitants were excluded from partici- 
pation, A also representatives of legatees who 
might die before the period of distribution. By 
a codicil in the margin of the will this passage was 
struck through with a pen, A the cancellation 
attested in the ordinary testamentary form, one of 
the witnesses being a legatee who happened to 
die before the period of distribution : - Held : the 
representatives of the legatee who attested the 
cancellation, A died before the period of distribu- 
tion, were excluded from part icipat ion, under 
Wills Act, 1837 (c. 26), s. 15. — Gaskin v. Rogers 
(1866), Li. R. 2 Eq. 284 ; 14 W. R. 707. 

1081. Parol declaration of trust.] — Be 

Fleetwood, Sidgreaves v. Brewer, No. 1074, 
ante. 

1082. Will attested by beneficiary — Republica- 
tion by subsequent codicil — Attested by other 
witnesses.] — Testatrix by her will gave a share 
of her residuary real A personal estate to B., 
A one of the attesting witnesses to the will was 


witnesses to the execution of the will : 
—Held: void, notwithstanding Evi- 
dence Act, 1852. — Crawford v. Boyd, 
22 Ur. 398.— CAN. 

f. .] — While the fact that the 

husband of a beneficiary under a will 
is an attesting witness to the will 
creates an intestacy in respect of all the 
property purporting to be devised A 


bequeathed to such beneficiary, be- 
quests to other persons under the will 
are not invalidated because the bene- 
ficiary abovo mentioned is made a 
trustee for such other persons A is 
also appointed by testator an extrix. 
of liis will . — Re de Blow' Trusts 
(N. 8.) (1912), 11 E. L. It. 141; 6 

D. L. R. 119.— CAN. 


g. Revise of rent.) — A devise of 
rent to an attesting witnoss is void 
under 25 Goo. 2, c. 6. s. 1. — Hopkins 

Hopkins, 3 O. II. 223. — CAN. 

h. Attestation by beneficiaries — 
Application for probate — Explanation of 
circutmtances — Whether affidavit suffi- 
cient.) — Rc Jones (1911), 18 W. L. K. 
633.— CAN. 

T 2 
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B.’s wife. By a codicil, which was attested by 
other witnesses, testatrix, after a direction to her 
exors. to allow an extended time for payment 
of a debt due to her from one of her legatees, 
confirmed her will in other respects : — Held : the 
duly attested codicil had the effect of republishing 
A incorporating the will so as to render the gift 
to B. valid, notwithstanding attestation of the 
will by B.’s wife. — Anderson >. Anderson (1872), 
L. It. 13 Eq. 381 ; 41 L. J. Oh. 247 ; 20 L. T. 12 ; 
20 W. R. 313. 

Annotations : — Apld. Rc Trotter, Trotter v. Trotter, 11899] 

1 Ch. 764 ; Re Hardyman, Tcesdale v. McClintock, 11925 J 

1 Ch. 287. 

1083. * Second codicil attested by 

beneficiary.] — Though a gift by will to an attesting 
witness is utterly null A void, it may be rendered 
effectual, if the will is republished by a codicil 
referring to the will but not attested by the 
legatee, & this benefit will not be lost to the legatee 
by his subsequent attestation of a second codicil. 
~~Re Trotter, Trotter v. Trotter, [1899] 1 Ch. 
704 ; 08 L. J. Ch. 303 ; 80 L. T. 047 ; 47 W. R. 
477 ; 15 T. L. R. 287. 

C. Superfluous Attestation. 

See Wills Act, 1837 (c. 20), s. 15. 

1084. Whether benefit lost.] — 25 Geo. 2, c. 0, 
makes void a devise to an attesting witness, 
although there be three other attesting witnesses 
to the will. — Roe d. Taylor r. Mills (1833), 1 
Mood. & R. 288 ; 174 E. R. 98, N. P. 

Annotation Reid. Re Limond, Limond v. CunlifTe (1915), 

84 L. J. Ch. 833. 

1085. .] — Testator executed his will duly 

attested, but being dissatisfied with the attesta- 
tion, added a further attestation clause, which was 
signed by the same witnesses, A by a devisee under 
the will : — Held : the devisee was, under Wills 
Act, 1837 (c. 20), s. 15, precluded from taking any 
interest under the will. — Rand field v. Rand- 
field (1863), 2 New Rep. 309 ; 32 L. J. Ch. 008 ; 
9 Jur. N. S. 842 ; 11 W. R. 847. 

Annotations : — Distd. Re Limond, Limond v. CunJiffe, [1915] 

2 CH. 210. Mentd. Re Middleton, Thompson v. Harris 

(1882), 19 Ch. D. 552. 

1086. .] — Feu, v. Biddolph, No. 1070, ante . 

1087. * Signature before execution.] — 

A legatee at the request of testator, signed her 
name to the will, testator subsequently duly 
executed the will in the presence of two witnesses, 
who attested it, motion to strike out the name of 
the legatee rejected. — In the Goods of Mitchell 
(1841), 2 Curt. 916 ; 103 E. R. 029. 

1088. Whether evidence of circumstances 

admitted — After probate granted.] — Re Faux, 
Jones v. Pursey, [1888] W. N. 249. 

Annotation : — Folld. Re Lanceley, Boswick v. Lanceley 

(1889), 5 T. L. K. 245. 

1089. .] — Re Lanceley, Bes- 

wick v. Lanceley (1889), 5 T. L. R. 245. 

1090. Signature for purpose other than attestation 
— Admissibility of evidence of purpose — Verification 
of attestation of marksmen.] — Where the execution 
of a will was attested by two marksmen, A signed 
also by two other persons as witnesses : — Held : 
the signature of the two latter must be regarded 
as affixed likewise in attestation of the will, A 
not as merely verifying the attestation of the 
marksmen ; A the legacy to the wife of one of them 
failed, under Wills Act, 1837 (c. 26), s. 15. — 


Wigan v. Rowland (1853), 11 Hare, 157 ; 1 
Eq. Rep. 213 ; 23 L. J. Ch. 69 ; 21 L. T. O. S. 
150 ; 17 Jur. 910 ; 1 W. R. 383 ; 68 E. R. 1229. 

Annotations: — Folld. Cozens v . Grout (1873), 42 L. J. Ch. 840. 
Refd. Rc Limond, Limond v. Cunllffe, [1915) 2 Ch. 240. 

1091. Duty of court to inquire.] — 

(1) A residuary legatee who was present at the 
execution of the will, in which no exor. was 
appointed, wrote her name, after the instrument 
had been signed by testator & attesting witnesses, 
underneath the attestation clause, at the request 
of one of the witnesses : — Held : the ct. having 
to determine to whom the grant of administration 
with the will annexed should go, it was the duty 
of the ct. to inquire in what character the legatee 
had signed the paper ; & the ct. being satisfied from 
the evidence that she had not signed the will as a 
witness, her signature was omitted from the grant. 

(2) The residuary legatee signed the will after 
it was executed at the request of one of the 
attesting witnesses. The ct. required, before 
making an order for the omission of her signature 
from the probate, that a notice to show cause 
should first be served upon the next of kin. — 
In the Goods of Sharman (1860), L. R. 1 P. A D. 
001 ; 38 L. J. P. A M. 47 ; 20 L. T. 083 ; 33 J. P. 
095 ; 17 W. R. 087. 

Annotations As to (1 ) Consd. Griffiths r. Griffiths (1871), 
L. R. 2 P. & D. 3U0. Folld. In the Goods of Purssglove 
( 1 8 7 2 ), 26 L . T . 4 05 . A s to ( 2 ) Folld. 1 n the Goods of Smith 
(1889), 38 VV. K. 384. 

1092. Own satisfaction — No testimonium 

clause.] — A will was executed in 1844. It had 
the name of testator, his seal, the word “ witness ” 
A then t he names of two persons J . T. C. A J. 8. II. 
These names were the last marks on the third side 
of the sheet of paper on which the will was written. 
On the top of the fourth side the words “ This 
last will A testament was signed in our presence, 
A in the presence of each other, by him J. T. G., 
J. 8. 11., C. B.” This last name was that of a 
person named as a legatee in the will : — Held : 
this was not such an attestation of the will as to 
deprive C. B. of her right to the legacy. 

The memorandum is not a regular attesting 
clause ; it does not express that it was signed by 
them in the presence of each other, in the presence 
of testator, A at his request. For anything that 
appeal's to the contrary, it was a memorandum 
made only for their satisfaction (Lord Oran- 
worth). — Randfield v. Kandfield (1800), as 
reported in 8 H. L. Cas. 225 ; 30 L. J. Oh. 177 ; 
11 E. R. 414, H. L. ; subsequent proceedings 
(1863), 2 New Rep. 309. 

Annotations : — Mentd. Martin v. Martin (1866), L. It. 2 Eq. 
404 ; Ueffeil v. Heffell (1800), L. H. 1 P. & D. 139 ; Wallace 
v. Seymour (1872), 20 W. It. (134 ; Lungdale v. Briggs, Ex p. 
Bacon, Ex p. Martincau (1873), 28 L. T. 467 ; Perry r. 
Merritt (1874), 22 W. It. 600 ; lUzzey v. Flight (1876), 45 
L. J. Ch. 852 ; Re Freme’s Contract, [1895] 2 Ch. 778 ; 
Foxwell v. Van Grutten (1896), 12 T. L. K. 307 ; Re 
Wrightson, Battio-Wrightson v. Thomas, [1904] 2 Ch. 95 ; 
Rc Freeman, Hope v. Freeman, [1910] 1 Ch. 681. 

1093. Acceptance of executorship.] — B. 

made her will in the presence of O. A D., who 
subscribed same ; subsequently E. f an exor. A 
legatee in the will, at the request of testatrix, 
signed his name, to signify, as suggested, his 
acceptance of the exorship. The ct. rejected a 
motion praying to omit E.’s name in the probate. — 
In the Goods of Forest (1801 ), 2 Sw. A Tr. 334 ; 31 
L. J. P. M. A A. 200 ; 5 L. T. 089 ; 104 E. R. 1024. 

Annotations: — Consd. In the Goods of Sharman (1869), 38 
L. J. P. & M. 47. Re!d. In the Goods of Hickman (1867), 
16 L. T. 435. 

1094. .] — Testatrix left a will, which 
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was signed by her exor. as well as by two attesting 
witnesses. The exor. was also residuary legatee. 
The ct. held that by signing as exor. the residuary 
legatee did not forfeit his interest & granted 
probate to his representative. — In the Goods of 
Purssglove (1872), 26 L. T. 405. 

1095. Request of one of attesting witnesses 

— No executor appointed.] — In the Goods of Shar- 
man, No. 1091, ante . 

1096. In token of approval.] — A bene- 

ficiary under a will attested the will as a third 
witness, & deposed that he did so at testator’s 
especial request as a token of approval : — Held : 
the attestation invalidated the bequest. — C ozens v. 
Crout (1873), 42 L. J.Ch. 840; 21 W. It. 781, L. 0. 

1097. Verification of contents.] — After a 

will had been executed, & duly attested by two 
attesting witnesses, the wife of testator, who was 
also an exor., & took a life interest in the whole 
estate, signed her name to the will by testator’s 
request, not with the object of attesting it, but 
in order to verify its contents. The ct. granted an 
application for probate of the will, omitting the 
signature of the wife, upon proof that notice of 
the application had been served upon a guardian 
appointed by the ct. to represent children who had 
a reversionary interest in the will & were minors, 
& that no appearance had been entered. — In the 
Goods of Smith (1889), 15 P. D. 2 ; 59 D. J. P. 5 ; 
62 L. T. 183 ; 54 J. P. 199 ; 38 W. It. 384. 

1098. Signature at request of testator— Greater 
security.] — The day before her death testatrix, by 
her will, gave a legacy to her sister M. The will 
was then properly attested by two witnesses. 
Immediately after they had signed, M., at the 
request of testatrix, & as she thought for greater 
security, signed her name : — Held : M. signed as 
an attesting witness, <fc must pay the costs. — 
In the Goods of Toker, Toker v. Maguire (1860), 
4 L. T. 183. 

1099. .] Pandfielo v. Randfield, 

No. 1092, ante. 

1100. Signature of beneficiary erased— Signature 
of third witness added -Omission of erased name 
from probate refused —Probate in facsimile.] — 

Deceased executed his will <fc a codicil thereto in 
the presence of three witnesses, two of whom 
subscribed their names as such to both instruments. 
Immediately afterwards, before any person had 
left the room, deceased having been informed that 
one of such subscribed witnesses would forfeit her 
interest under the will, ordered her name to be 
struck through, <fc the third witness to sign tiie 
will <fc codicil, which was done : — Held : the ct. 
could not allow the probate to issue with the 
omission of the name struck through, but might 
permit it to be taken in facsimile. — In the Goods of 
Paine (1865), 34 L. J. P. M. & A. 125; 11 .Tur. 
N. 8. 587. 

D. Marriage of Devisee to Attesting Witness 

after A ttesiation. 

See Wills Act, 1837 (c. 26), s. 15. 

1101. Validity not affected.] — Under AVills Act, 


1837 (c. 26), s. 15, the marriage, after attestation 
of a will, of a devisee to the attesting witness, does 
not affect the validity of the devise. — Thorpe v. 
Bestwick (1881), 6 Q. B. D. 311 ; 50 L. J. Q. B. 
320; 44 L. T. 180; 45 J. P. 440; 29 W. R. 
631. 

E. Will Consisting of More than One Document . 

See Wills Act, 1837 (c. 26), s. 15. 

1102. Each document separately signed & 
attested — Beneficiary signing sheet conferring no 

gift.] — Separate sheets of paper, separately signed 
by testatrix, & separately witnessed on the same 
day, & dealing with different portions of testatrix’s 
property, held, in the circumstances, to be different 
documents, & a legatee under one document held 
not to be deprived of a benefit derived under that 
document by reason of having attested one or 
more of the later documents. — Re Craven, 
Crewdson v. Craven (1908), 99 L. T. 390 ; 24 
T. L. R. 750 ; on appeal (1909), 100 L. T. 281, 
C. A. 

Annotation i: — Mentd. He Conynglmm, Ramsden r. Conyng- 

1mm (1008), 21 T. L. R. 780. 

F. Will of Member of Royal Forces. 

See, generally , Royal Forces, Vol. XXXIX., 
pp. 332-339. 

See Wills Act, 1837 (c. 26). ss. 11, 15. 

1103. No application — Actual military service.] 

— Wills Act, 1837 (c. 26), s. 15, does not apply 
to a will made in exercise of the privilege reserved 
to soldiers & seamen under s. 11 of the same Act, 

On the conclusion of the Waziristan operations 
on the frontier of India in 1895 a portion of the 
force remained in the Tochi Valley as an escort 
to the party engaged in the delimitation of the 
frontier. Testator was a lieutenant in an Indian 
regiment forming part of this escort. While so 
serving testator was mortally wounded by a 
fanatic & was carried into camp, where he dictated 
a will to his brother-in-law, whom he made his 
residuary legatee, A died on the next day. The 
will was signed by testator <fc attested by his 
brother-in-law & another officer as witnesses. 
His estate consisted of personal property only : — 
Held: (1) testator was in “actual military 

service ” within the meaning of s. 11 of the Wills 
Act, 1837, at the time when he made his will ; 
(2) notwithstanding the attestation by two wit- 
nesses the will was a soldier’s will made in exercise 
of the privilege reserved by s. 11 requiring no 
attestation ; s. 15 of the Wills Act did not apply 
to a will so made ; <fc the gift to the attesting 
witness was therefore valid. — Re Limond, Limond 
v. Cunliffe, [1915] 2 Ch. 240 ; 84 L. J. Ch. 833 ; 
113 L. T. 815 ; 59 Sol. Jo. 613. 

Annotations : — As to (1) Consd. lie Wcrnher, Wcrnlwr r. 

Reft, Li 918] 1 Ch. 339 ; In the Estate of Grey, 11922] I*. 

140. 

G. Effect on Construction of Will. 

See Wills Act, 1837 (c. 26), s. 15. 

1104. Acceleration of subsequent interests — 
Failure of life estate.] — Gift to testator’s daughter 
of real <fc personal estate “ during her life time, <fc 


1096 I. Signature for purpose other 
than attestation — In when of approval.] 
— Shiam Sundar Singh t\ Jagannath 
Singh (1927), 6o L. K. Irtd. App. 3. 

— IND. 

k. .] — At the foot of a will, 

signed by testator, 8c attested by two 
witnesses, there appeared subscribed 
beneath testator’s signature I).’s 
signature, who was the principal 
legatee & sole extrix. On motion on 
behalf of I)., the ct. being satiHlied by 
her evidence that her signature had not 
been added with any intention of 


attesting the execution, ordered P.’s 
signature to bo excluded from the 
probate. —In the (Hoods of Murphy 
(1873), 8 I. R. 10q. 300.— IR. 

i. Attestation by mistake .] — A will 
having been attested by one of the 
legatees, the solr. for testator, being 
present ut the time, & apprehensive 
that the legatee was incompetent, 
signed the will himself, & procured 
another also to do so, but the name of 
the legato© was not struck out of the 
attestation clause : — Held : evidence 
was admissible to prove the actual fact 


of the case & it thus appeared that the 
mistake of having the legatee as an 
attesting witness had been remedied, 
not by striking out her name, but by 
the parties proceeding to a new 
attestation & subscription of the will, 
& the legatee was therefore not in- 
capacitated from taking under the will. 
— lie Sturgis, Webling v. Van Epery, 
17 O. R. 342.— CAN. 

PART V. SECT. 4, SUB-SECT. 8.— G 
1104 i. Acceleration of subsequent in- 
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Sect. 4. — Attestation : Sub-scct. 8, G. Sect. 5 : Sub- 
sect. 1.] 

after her decease the property to be equally 
divided between her children on their becoming 
of age ” : — Held : as regarded the real estate, the 
gift to the children was strictly a remainder, <te 
the construction as to the personalty followed the 
same rule as to the realty ; &, therefore, the gift 
to the daughter being void on account of her having 
attested the will, the gift to the children was 
accelerated, k took effect immediately. — Jull v. 
Jacobs (1870), 3 Ch. D. 703 ; 35 L. T. 153 ; 21 
W. It. 947. 

Annotations : — Distd. Re Townsend 'a Estate, Townsend r. 

Townsend (1886). 34 Ch. D. 357 ; ApHn v. Stone, [1904] 

1 Ch. 543. Mentd. Re Dawe's Trusts (1876), 4 Ch. I). 210 ; 

Smyth v. Smyth (1878), 8 Ch. 1). 561 ; Rarle v. Jarman 

(1895), 73 L. T. 20 ; Re Willis, Crossman v. Kirkaldy, 

[1917] 1 Ch. 3G5. 

1105. .] — Testator, after devising k 

bequeathing all his real k personal estate to 
his wife for her life, directed that his property 
should be divided equally between such of his 
children as should be living at her death ; k 
in case any of his children should die before his 
wife, leaving children, these latter children were 
to take their parents’ share ; k in the event 
of any of his daughters being married at the 
date of his wife’s death, it w'as his will that- such 
proportion as they might be entitled to should 
be left t o them * k their children exclusively, 
k should in no w T av be controlled by their husbands. 
The husband of one of testator’s daughters was 
an attesting witness to the will ; the gift to her 
W’as therefore void under Wills Act, 1837 (c. 20), 
s. 15. At the widow’s death this daughter w r as 
living k had children: — Held: the daughter’s 
children took an immediate interest as tenants in 
common in the share wiiicli their mother would 
have taken if she had not been incapacitated by the 
statute.- He Clark, Clark v. Randall (1885), 
31 Ch. I). 72 ; 55 E. J. Oh. 89 ; 53 L. T. 591 ; 31 
W. It. 70 ; 2 T. L. R. 53. 

Annotation Expld. Aplin r. Stone, [1904] 1 Ch. 543. 

1106. .] — Gift by will of real k 

personal estate upon trust to convert k pay the 
income of the proceeds to A. for life, k after A.’s 
death to pay the capital k income thereof unto the 
child or children of A. in equal shares, with gifts 
over in case A. should die without leaving issue 
living at his death. The will had been attested 
by A.’s wife, so that the gift of a life interest to 
him w f as void under Wills Act, 1837 (c. 2(5), s. 15. 
There w’ere no children of A.’s marriage. The 
personal estate was exhausted, k the trust funds 
represented real estate only : — Held : until A. 
had a child the gifts upon the determination 
of A.’s life estate could not be accelerated, k 
during the life of A., k so long as he had no 
children, the income of the trust funds was 
undisposed of, k belonged to the heir-at-law, k 
could not be accumulated for the benefit of the 
persons contingently entitled in remainder. — 
Re Townsend’s Estate, Townsend v. Townsend 


(1886), 34 Ch. D. 357 ; 56 L. J. Ch. 227 ; 55 L. T. 
674 ; 35 W. 11. 153 ; 3 T. L. R. 204. 

Annotations : — Apld. Aplin v. Stone, [1904] 1 Ch. 543. 
Mentd. Re Conyngham, Conyngham v. Conyngham, 11921] 
1 Ch. 491. 

.] — Sec Part XTI., Sect, 6, sub-sect. 3, post. 

1107. Gift avoided but not struck out — Will 
construed before section applied.] — (1) Wills Act, 

1837 (c. 20), s. 15, though avoiding (inter alia) a 
devise to the wife of an attesting witness, quoad 
her interest, does not strike the devise out of the 
will. The will must therefore be construed before 
s. 15 is applied. 

(2) General devise after the death of testator’s 
wife to his daughter or her children. The daughter, 
wiiose husband attested the will, survived the wife 
k had children : — Held : an intestacy.— -Aplin v. 
Stone, [1901] 1 Ch. 543 ; 73 L. J. Ch. 456 ; 90 
L. T. 284. 

Annotations: — Mentd. Rc Willie, Crossman v. Kirkaldy, 
[1917] 1 Ch. 365 ; Rc Conyngham, Conyngham v. Conyng- 
ham, [1921] 1 Ch. 491. 

1108. Absolute gift to wife of attesting witness — 
Attestation contingent gift In event of her death — 
Failure of alternative gift — Intestacy.] — Apltn 
v. Stone, No. 1107, ante. 


Sect. 5.— EXECUTION. 

Sub-sect. 1. — Proof of Execution. 

Sec , also , Executors, Vol. XXIII., pp. 100-106, 
Nos. 933-1006. 

1109. Instrument lost or destroyed — Contents 
taken as set out in pleadings.] — A will was 

destroyed, k upon strong proof, it was decreed, the 
will should be taken as set out in the bill. — 
JIampden v. Hampden (1709), 1 Dick. 26; 21 
E. R. 176 ; ajfd. % 3 Bro. Pari. Cas. 550, H. L. 

Annotations:- Consd. Dalslon r. Coatswortli (1721), 1 

I\ Wins. 731. Refd. Cow gill r. Rhodes (1863), 33 Beav. 

310 ; Williams v. Williams (1863), 33 Beav. 306. Mentd. 

Shepherd v. Morris (1838), 1 Beav. 175. 

1110. Admissibility to probate of schedule 

of legacies.] — A will destroyed by mistake. 
Probate of a schedule of legacies, as part of the 
will refused on the ground that the proof of duo 
execution of the will w f as insufficient.— ~J n the 
Goods of Thompson (1841), 1 Notes of Cases, 211. 

1111. No sufficient proof of existence.] — 

The contents of a missing codicil w r ere propounded 
by an intervener. No copy of it bad been taken, 
but it had been rend over by the intervener k by 
deceased’s legal adviser, k they both remembered 
its purport, k that it was attested by tw r o females. 
It had always remained in testator’s custody. 
One of the attesting witnesses was in the frequent 
habit of witnessing papers for deceased, but 
remembered nothing about this particular paper, 
except that she had once witnessed some paper 
along with the other witness. The second witness 
remembers signing a paper, but could not say 
whether it was a will or not: — Held: there was 
no sufficient proof of the factum of the codicil, 


gift of a life interest to B. was void, as 
the will was attested by ber husband : 
— Held : the effect of this was, not that 
there was an intestacy as to the life 
interest, but that the estates In 
remainder were accelerated.— Burke 
v. BT'RKr, 18 N. Z. L. It. 216— N.Z. 

1 1 04 ii . .] — Testatrix bequeathed 

to her adopted daughter “ the whole 
of my real & personal estate for her 
sole &; only use absolutely, & in the 
event of her decease without heirs ” 
she directed that “ whatever may 
remain of nay real & personal estate 
shall go to my nephew for his sole use & 


disposal.*' The adopted daughter was 
one of the witnesses to the will : — Held : 
the gift to the adopted daughter being 
voidl the gift to the nephew took effect 
at once. — Re Maybee (1904), 24 

V. L. T. 399 : 8 O. h. It. 601 ; 4 O. W. It. 
421.— CAN. 

m. Witness residuary legatee.} — 
Where one of several residuary legatees 
was also a witness to the will : — llcld : 
the will must be read as if the gift to 
her had been blotted out by testator <fc 
the residuary gift distributed rateably 
among the other residuary legatees as 


if she were non-existent. — Farewell 
v. Farewell, 22 O. Jt. 573. — CAN. 

n. Right of substituted heirs.) — J. 
was a legatee under a will which pro- 
vided that his children should be 
substituted as legatees in the event of 
J. predeceasing testator. The will was 
witnessed by J. : — Held : the bequest 
to J . was void so far as ho was concerned , 
& his children became tho legatees 
thereto by direct substitution in place 
of their fathor. — R wanepoel’s Estate 
v. Swanepokl, [ J 911 ] O. P. P. 328. - 
S. AF. 
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& the ct. refused probate. — Crickett v . Field 
(1870), 23 L. T. 630 ; 34 J. P. 792 ; 19 W. R. 232. 

1112. No proof of execution.] — The ct. 

refused to grant probate of a lost codicil, of the 
execution of which no proof was forthcoming. — • 
In the Goods of Wilson (1872), 26 L. T. 405. 

1113. Genuineness & authenticity of instrument — 
Sufficiency of evidence of handwriting — Production 
under doubtful circumstances.] — A codicil pro- 
duced under mysterious circumstances eighteen 
months after deceased’s death, there being no 
evidence of finding nor of anything directly con- 
necting it with deceased, cannot be established on 
evidence of handwriting alone, particularly when 
such evidence is conflicting, & wlien other circum- 
stances raise a suspicion of the genuineness of the 
instrument. — Crisp v . Walpole (1829), 2 Hag. 
Ecc. 531 ; 162 E. R. 947. 

Annotations Apld. Bussell v. Marriott (1835), 1 Curt. 9 ; 

Wood v. Uoodlako (1839), 2 Curt. 82. 

1114. Onus of proof — When shifted from 

propounder.] — The genuineness & authenticity of a 
document tendered for confirmation as the last 
will of a deceased person lies on the party who 
propounds it. As it purports to deprive the next 
of kin of a right which would otherwise belong to 
them, the tenderer or propounder of the document 
must show, not only that it is genuine A authentic, 
but that it constitutes the last will of a free A 
capable t estator. 

To shift the onus prohand /, A cast it on those who 
dispute the genuineness A authenticity of the 
document, if is not enough simply to show that it 
is a holograph instrument. If must be proved 
that the document is holograph of deceased. — 
Anderson v. Gill (1858), 3 JVlacq. 180 ; 6 W. R. 
520, H. R. 

1115. Attesting witnesses — Proof by one only.] — 

A will cannot be established by proof of the 
attestation by one of the witnesses only (Sir 
Richard Richards, L.G.B.). — Wood v. Stane 
(b820), 8 Price. 013 ; 140 E. R. 1313. 

Abroad or not able to be found — 

Evidence of handwriting.] — Where an attesting 
witness could not be found after sufficient inquiry : 
— Held : evidence of his handwrit ing was admis- 
sible, although a letter not disclosing bis retreat. 


had been received from him a few days before the 
trial. — Morgan v. Morgan (1832), 9 Bing. 359 ; 
2 Moo. A S. 490 ; 2 L. J. C. P. 27 ; 131 E. R. 650. 
Annotation : — Refd. Spooner v. Payne (1847), 4 C. B. 328. 

Executors, Vol. 

XXIII., p. 104, Nos. 973-977, 980-982. 

1117. Admissibility of affidavit by one 

— In respect to other proceedings.] — In a suit for 
probate in solemn form, where it appeared that 
after every effort to trace the attesting witnesses 
neither of them could be found, the ct. admitted, 
as secondary evidence of execution, an affidavit 
of one of them, sworn to support an application 
for probate in common form. — Hayes v. Willis 
(1906), 75 L. J. P. 86. 

1118. Evidence rebutting allegation of 

fraud & forgery.] — Where a will, opposed to the 
constant declarations, A to the previous act of 
deceased, is disputed on the ground of fraud A 
forgery, A those charges are not substantiated by 
evidence, the ct. will be satisfied with the unshaken 
testimony of the two attesting witnesses as to the 
execution, A, upon their testimony alone, pro- 
nounce for the validity of the paper.— Symons v. 
Tozkr (1844), 3 Notes of Cases, 41 : 3 L. T. O. S. 21 . 

.] — See, also , Executors, Vol. XXIII., pp. 

102-104, Nos. 954 987 ; A, generally , Evidence, 
Vol. XXII., pp. 495-508, Nos. 5238 5396. 

1119. Attestation clause absent or defective — 
Affidavit as to mode of execution — Refusal of 
witnesses to make.] — Where the clause of attesta- 
tion in a will was imperfect, A the witnesses 
refused to make an affidavit as to the mode of 
execution, the ct. under the circumstances of the 
ease, waived the affidavit . — In the Goods of Mustow 
(1845), 4 Notes of Cases, 289. 

Annotation : — Refd. In the Goods of Does (18G5), 29 .T. V. 296. 

1120. Sufficiency.] — An affidavit to 

supply the defect of the attestation clause by a 
surviving attesting witness to the due execution 
of a will, 4 ‘ according to the best of deponent’s 
knowledge A belief ” : — Held : under the circum- 
stances, to be sufficient . — In the Goods of Noyes 
(1845), 4 Notes of Cases, 284. 

1121. When dispensed with.] — The 

attestation clause to a seaman’s will was defective, 


PART V. SECT. 5, SUB-SECT. 1. 

1112 i. Instrument lost or destroyed 
— No jrroof oj cj endian. ]— HAIR r. 

2RS (1909), 9 C. L. It. 510.- -A US. 

o. . J — Where clear evidence in 

given proving the existence of u will 
nliHi h«H since been lost A cannot he 
found secondary evidence of the 
contents of the will Ih admissible A the 
ct. will presume that t lie lost, will was 
duly executed in conformity with the 
provisions of Wills Act. — M uQuken r. 
MuQuken, 119241 ID. L. It. 4 23 ; 50 
N. 8. It. 401, — CAN. 

p. .1 — Deceased executed a will 

shortly before her death, but It was 
not witnessed in the manner required 
by Wills Act, A was not admitted to 
probate. An earlier will which had 
been lost was admitted to probate, upon 
the evidence of pltf., who had drawn 
it, & was present at Its execution A 
w r as named as exor. In It. He testified 
that, the lost will had been executed 
In accordance with the requirements of 
Wills Art, A proved the contents by 
the production of his memorandum of 
instructions A a carbon copy of the 
will, which lie verified A he was corro- 
borated, it was held, by many facts A 
circumstances In evidence. — Howrrn 
v. MuFaulane, (1925] 2 I). L. Jt. 395 ; 
56 O. L. if. 375.— CAN. 

q. Proof by one, attesting 

iritness only . ] — The deposition of one 
subscribing witness to the execution 


A contents of a lost will corroborated by 
evidence of subsequent recognition of 
the will by testutor is sufficient proof 
of the factum. — Jameson r. Leitcii 
(1812), Mihv. 683.— 1R. 

r. .1-- Flood r. Bussell, 29 

L. 11. Ir. 91.— IR. 

t. Whether oral testimony of 

con it nis allowed. 1 Andrews 7*. An- 
drews (1819), 1 Nlld. L. Jl. ISO.— 

NFLD. 

a. Genuineness cP authenticity of 
instrument.) — Jauranj Kunwar r. 
Durua Prasad (1913), J. L. B. 36 All. 
93.— IND. 

1115 i. Attesting witnesses— Proof by 
one only.) — Newcombk r. Evans (1918), 
43 O. L. B. 1.— CAN. 

b. Not able to be found.) — In 

an action to establish a will in the 
handwriting of testator, purporting 
to be executed in the presence of 
two subscribing witnesses, who could 
not he found A whose handwriting 
could not be proved, A probate whereof 
had been refused by the proper surro- 
gate ct., n motion for judgment asking 
to have the will established A probate 
thereof granted, notwithstanding that 
all parties interested consented, was 
dismissed A the application refused, 
on the ground that sufficient, evidence 
had not been produced to show that 
such will was the will of testator. — 
Williamson r. Williamson, 17 O. R. 
734.— CAN. 


c. .] — Pc Youno, 27 

O. B. 698.- CAN. 

d. Probate produced — Sendee of 
notice of intention to disjnite.) — Where 
probate of a will Is produced at the 
hearing, in pursuance of notice served 
under 22 Viet. c. 93, A tho opposite 
party docs not serve notieo of an 
intention to dispute the validity of the 
alleged devise, the probate will be 
sufficient evidence of such will A of its 
validity A cou tents ; but if tho notice 
to dispute has been served, A the will 
does not appear to he duly executed, 
the et. will give liberty to adduce 
further evidence, by affidavit or other- 
wise, to show that the sovoral requisites 
of 4 Will. 4. e. 1, as to the execution of 
wills, have been duly complied with. — 
8tewart v. Lees, 24 Hr. 433. — CAN. 

e. Necessity for strict proof.) — 
Hunter ?*. McDonald, 9 N. S. B. 527. 
—CAN. 

f. Whether sufficient to prove ere' 
cut ion d* consciousness of testator. ] — 
Proof of execution A of the conscious- 
ness of a testator is insufficient ; it 
should be further shown that he knew 
of A understood the contents of the 
document which ho signed. — K uppa- 
YAMMAL V. AMMANI AMMAL, I. L. R. 
22 Mad. 345.— IND. 

g. Testator nearly blind.) — Testator 
mado a will A three codicils ; at 
tho time of executing the will A two 
codicils his sight was much impaired 
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Wills. 


Sect . 5. — Execution : Sub-sects . 1 <fc 2 , A. & B. (a).] 

in that it did not state that the witnesses had 
signed in each other’s presence. One of the 
witnesses was in India, the whereabouts of the 
other was unknown. The ct., under the circum- 
stances, on the consent of the widow being filed, 
dispensed with the usual affidavit from attesting 
witness . — In the Goods of Benson (1870), 21 L. T. 
731 ; 34 J. P. 152. 

.] — See, further , Executors, Vol. XXIII., 

p. 105, Nos. 988-999. 


Sub -sect. 2. — Presumption of Due 
Execution. 

A . In General. 

See Executors, Yol. XXIII., pp. 101, 102, 
Nos. 939-953. 

1122. Discretion of court to presume — Positive 
affirmative evidence not required.] — Positive 
affirmative evidence, by the subscribed witnesses, 
of the fact of signing or acknowledging the signa- 
ture of testator in their presence, is not absolutely 
essential to the validity of a will. The ct. may 
presume due execution by testator upon the 
circumstances. — Blake v. Knight (1843), 3 Curt. 
547 ; 2 Notes of Cases, 337 ; 1 L. T. O. 8. 208 ; 
7 Jur. 033 ; 163 E. B. 821. 

Annotations: — Consd. Cooper i\ Bockett (1843), 3 Curt. 
048. Reid. Be Bas r. Gregory (1840), 10 Jur. 718 : Leech 
v. Bates (1849), 1 Bob. Eocl. 714; Nodlng r. 

Alliston (1850), 14 Jur. 904 ; Wright v. Sanderson (1884), 
9 P. D. 149. 

1123. .] — Gregory v. Queen’s 

Proctor, No. 803, ante. 

1124. ,] — l^aw of evidence as to execution 

of wills. If a will, on the face of it, appears to be 
duly executed, the presumption is in favour of 
due execution. If the witnesses are entirely 
forgetful of the transaction, the presumption is 
the same. If they profess to remember, state 
that the will was not duly executed, & this nega- 
tive evidence be not rebutted, by showing that the 
witnesses are not to be credited, or, taking their 
statement of the facts, that their memories are 
defective, the will must be pronounced against. — 
Burgoyne v. Siiowler (1844), 1 Rob. Eccl. 5 ; 
3 Notes of Cases, 201 ; 8 Jur. 814 ; 103 E. R. 945. 

Annotations : — Apld. In the Goods of Bees (18G5), 29 J. P. 
296. Reid. In the Gf+ods of Leach (1818), 6 Notes of Cases, 
92; lie Attridgo (1849), 3 2 L. T. O. S. 381 ; Leech r. 
Bates (1849), 1 Bob. Eccl. 714 ; In the Goods of Thomas 
(1858), 23 J. 1*. 72 ; Wright v. Sanderson (1884), 9 P. 1). 
3 49 ; Harris v. Knight (1890), 15 P. 1). 170 ; In the Goods 
of Phibbs (1917), 86 L. J. P. 81 ; III the Estate o/Musgrove, 
Davis r. Mayhew, [1927] P. 264. 


1125. Attestation clause complete.] — Vin- 
nicombe v. Butler, No. 1134, post . 

1126. .] — K. died in 1877. At his 

funeral his widow produced a document, which 
she stated to be the will of K. It gave her a life 
interest in his property, which consisted of a free- 
hold house & land, & divided it after her death 
among the sons & daughters of testator. The 
document was subscribed with three names, one 
of which purported to be the name of K. written 
in his own handwriting ; the other two names were 
those of friends of testator. At the funeral deft., 
who was the eldest son of K. said that the docu- 
ment was no will of his father’s, & that the signa- 
ture was not in his writing. But he took no steps 
to assert his right as heir-at-law, & the widow 
continued to occupy the house & land until she 
died in July, 1885, without, however, taking any 
step to prove or establish the will she had so 
produced. After her death the will could not be 
found ; & pltf., who w r as one of the daughters of 
the marriage, propounded the alleged will, & 
pleaded that although it was lost the ct. ought to 
grant probat e of it. Both the persons whose names 
w r ere subscribed to the lost document were dead. 
No copy or draft of such document could be 
found, & it was not proved that it bore any date or 
contained any attestation clause ; but its existence 
<fe contents <fe the handwriting of testator, & that 
of one of the tw r o friends of his who had subscribed 
it, were proved to the satisfaction of the judge, 
who granted probate of the will : — Held : the 
judge was justified in presuming that the lost will 
was duly executed, A in granting probate ac- 
cordingly. — Harris v. Knight (1890), 15 1\ 1). 
170 ; 02 L. T. 507 ; 6 T. L. R. 234, C. A. 

Annotation : — Reid. In the Estate of Musgrove, J)avls r. 

Mayhew, [1927] P. 264. 

B. When Arising. 

(a) W it nesses Unable to Recollect Circumstances . 

Omnia praesumuntur rite esse acta.] — See 

Deeds, Vol. XVII., pp. 285, 280, Nos. 908-970; 
Evidence, Vol. XXII., pp. 175-179, Nos. 1520- 
1544. 

1127. Due execution presumed.] — Burgoyne 
r. Showler, No. 1124, ante. 

H28. .] — Where a will, on the face of the 

attestation clause, purported to be “ signed in 
the presence of the underwritten ” two witnesses, 
neither of whom could recollect whether deceased 
signed or acknowledged in their presence ; nor 
whether his co-witness was present at the time : — 
Held : the presumption was in favour of a due 
execution, & probate decreed. — In the Goods of 


but not wholly gone ; their validity 
decreed for without proof of knowledge 
of contents & the genuineness of certain 
pages of the will established on parol 
evidence & from the context of the 
page executed & of the codicils. — 
newton v. Best (1828), Milw. J70. — 
IR. 

h. Compelling attendance of attesting 
t fitnesses.]— In the Goods of Donu.w, 
8 1. B. Eq. 326.— IR. 

PART V. SECT. 5, SUB-SECT. 2.— A. 

1122 i. Discretion of court to presume 
— Positive affirmative evidence not 
required.}— Held : although there was 
no positive evidence that one of the 
witnesses, who was dead, had sub- 
scribed in presence of testator, the 
circumstances attending the execution 
of the will, & the fact of possession 
having for 16 years gone along with it, 
would warrant the inference that the 
witness had so signed.— Crawford v. 
Curragh, 15 C. P. 55. — CAN. 


1124 i. .] — He Bktth, [1911] 
V. L. B. 302.— A US. 

1124 ii. .] — Smith r. Kevins, 

[19211 2 D. L. B. 865. -CAN. 

1124 iii. .]— Clery r. Barry 

(1 887), 21 L. B. Ir. 3 52.— IR. 

1124 iv. .] — Beamish r. Beam- 

ish, [1894] 1 1. B. 7.— IR. 

1124 v. — - .] — In the Goods o 

Thomson, 2 J. B. N. S. 3 54. — N.Z. 

1124 vi. .] — Van per Bye r. 

Sciioltz, 14 S. C. 483. — S. AF. 

1125 i. Attestation clause com- 

plete.]- -There is a presumption of due 
execution of a will where thero is a 
proper attestation clause although no 
evidence of Its due execution is forth- 
coming. — Woolmkr r. Daly (1920), 
I. L. B. 1 Lab. 173.— IND. 

1125 ii. .] — The legal pre- 

sumption is in favour of u will with a 
perfect attestation clause. — O 'Meaoiier 
v. (PMeagher (1883), 11 L. It. Ir. 117. 


1125 iii. .1 — Duhourdieu 

v. Patterson (1919), 54 J. It. T. 23. 

— IR. 

k. No attestation clause — Wit- 

nesses not available or identified .] — 
Scarff v. SCAKFF, [1927] 1 1. K. 13. — IR. 

l. Application of rule. J — It is only 
when witnesses, or other persons w r ho, 
though not official witnesses to a will, 
w r ero present, arc dead, or cannot give 
evidence through incapacity, or their 
evidence cannot be accepted on account 
of unreliability, that the doctrine 
“ om nia prccsumvntur rite esse acta/’ can 
be applied. It Is to be called in aid 
only when there is a void to be filled. — 
Bollkston r. Sinclair, [J924] 2 I. B. 
157.— IR. 

PART V. SECT. 5, SUB-SECT. 2 — 

B. (a). 

1127 1. Due execution presumed.]— Re 
Ferreira, [1927 J V. L. K. 90; 48 

A. L. T. 145 ; [1927] Argus L. B. 87 — 

AUS. 
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3 jEACH (1848), 6 Notes of Cases, 02 ; 11 U T. O. S. 
312; 12Jur. 381. 

1129. .] — Leech v. Bates, No. 896, ante. 

1130. .] — There was no positive irrefragable 

evidence that a will had been signed in the presence 
of the subscribing witnesses ; still the presumptions 
were allowed to operate, A the will neld valid. — 
Thomson v. Hall (1852), 2 Rob. Eccl. 426 ; 21 
L. T. O. S. 291 ; 10 Jur. 1144 ; 163 E. R. 1367. 

1131. .] — A will appeared to have been 

signed by two attesting witnesses ; they neither 
of them had any recollection of the circumstance ; 
both, however, when shown the signatures, 
acknowledged them to be theirs : — Held : the will 
must be presumed to have been duly executed. — 
Foot v. Stanton (1856), Dea. A Sw. 19 ; 26 
L. T. O. S. 288 ; 2 Jur. N. 8. 380 ; 164 E. R. 489. 

-.] — A will, in the handwriting of 
deceased, admitted to probate, although the 
attesting witnesses did not recollect whether it 
was signed by testator, or his signature acknow- 
ledged in their presence. — In ihe Good# of IJolgate 
(1859), 1 Sw. & Tr. 261 • 29 L. .T. P. M. & A. 161 ; 

5 Jur. N. S. 251 ; 164 E. R. 720. 

AnnoUition Reid. In the Goods of Pearsons (18G4), 33 L. J. 

P. M. & A. 177. 

— The attesting witnesses to a will, 
wJlich was apparently duly executed A attested, 
swore that they did not remember seeing testator 
sign in their presence, or seeing his signature on 
the will before they signed. Another person who 
was present at the time of the execution, but did 
not attest, swore that testator did sign in the 
presence of the two witnesses. The ct. admitted 
the will to probate. — In ihc. Goods of Austin 
(1860), 24 J. P. 568. 

1134. .] — Where a will appears to be duly 

executed, A there is a complete attestation clause, 
the presumption omnia rite esse acta applies, & 
is not rebutted by the defective memory of the 
attesting witness. Where the attestation clause 
is incomplete, the presumption also applies, but 
with less force. 

The attestation clause to a will was informal, 
A the memory of the attesting witness was 
defective ; but it was proved that the will was 
signed by deceased, A that the witness had been 
in the room with him for the purpose of attesting 
it. The presumption omnia rite esse acta was held 
to prevail, A the ct. pronounced for the will. — - 
V innioomle v. Butler (1864), 3 Sw. A Tr. 580 ; 
34 L. J. P. M. A A. 18 ; 29 J. P. 56 ; 10 Jur. N. S. 
1109 ; 13 W. R. 392 ; 164 E. R. 1400. 

Annotations : — Distd. In the Goods of Wilson (1800), 15 

L. T. 191. Retd. AY Swinfnrd (1809), 17 W. K. 530; 

In the Goods of Poverott (1902), 71 L. J. P. Ill ; In the 

Estate o/Musffrovo, Davis \\ May hew, [1927 J P. 204. 

1 X 35 , .] — Where the attestation clause to a 

will is informal, A the attesting witnesses identify 
their signatures A that of testator, but have no 
recollection of the circumstances under wliich the 
will was executed, the presumption, in the absence 
of evidence to the contrary, is that the will was 
duly executed . — In the Goods of Rees (1865), 34 
L. J. P. M. A A. 56 ; 29 J. P. 296. 

1136. .] — Testatrix left a holograph will, 

with no signature except that contained in the 
attestation clause, which had apparently been 
written after the attestation clause, but wliich the 
witnesses were unable to say was there when they 
signed. The ct. held that it was at liberty to 
judge from the circumstances of the case whether 
the signature was there at the time of attestation, 

6 being of opinion that it was, granted probate of 
the wall. — In ihe Goods of Hinckvale (1867), 31 
J.P. 604. 

1137, No evidence as to proper execution — 


Presumption excluded.] — The attestation clause to 
a codicil was in form perfectly correct, A there was 
every external appearance of due execution, but 
the attesting witnesses were unable to depose as 
to the circumstances of the execution, the order of 
signing, whether they bad signed in each other’s 
presence, or whether testator’s name had been 
signed when they witnessed the paper. The ct. 
declined to apply the presumption omnia rite 
esse acta , A refused probate of the codicil. — 
In the Goods of Swinford (1869), L. R. 1 P. A D. 
630 ; 38 L. J. P. A M. 38 ; 20 L. T. 87 ; 33 J. P. 
231 ; 17 W. R. 536. 

1138. .] — The sole surviving attesting wit- 

ness to a will, which had been prepared by a person 
well accustomed to the making of wills, deposed 
that when she signed the will she did not see 
testatrix’s signature, nor could she remember 
seeing the other attesting witness sign though she 
handed the pen to him. She had been requested 
by testatrix to witness her will A the ct. held the 
will to have been duly executed. — Olver v. 
Johns (I860), 39 L. J. P. A M. 7 ; 21 L. T. 597 ; 
34.1. P.56. 

1139. .] — In the Goods of Harris, No. 795, 

ante . 

1140. .] — The memory of two attesting 

witnesses to a will was not very clear whether 
they had signed it in each other’s presence, 
but there were circumstances about the case 
which led them to the presumption that they 
had. The attestation clause also was correctly 
filled in ; — Held : the will had been duly executed. 
—Pitt v. Pitt (1875), 39 J. P. 568. 

1141. Nervous & confused at time of 

attestation.] — In 1878 testator, who was a good 
man of business but not a lawyer, wrote a holo- 
graph codicil upon the same paper as a will 
which he had made in 1868, A wrote at the 
end of it an attestation clause adapting that at 
the end of the will to the case of a codicil. He 
called the nurse into the schoolroom, A asked 
her A the nursery-go 1 verness to “ sign this paper.” 
There was evidence that he took his own pen 
into the room. Both witnesses signed. At the 
trial, which took place between four A five 
\ ears afterwards, the codicil was produced bearing 
test ator’s signature, A both the attesting witnesses 
were examined. The governess deposed that she 
had designedly abstained from looking at any of 
the writing on the paper, A the nurse it appeared 
had been very nervous. Neither of them could 
say anything as to what writing was on the paper, 
nor as to whether testator’s signature was there 
when they signed, A both said that they did not 
see him sign : — Held : as the codicil cx facie 
appeared to be properly executed, A the presump- 
tion omnia rite esse acta was strengthened by the 
conduct of testator, which showed an anxious A 
intelligent desire to do everything regularly, that 
presumption was not rebutted by the evidence of 
the witnesses, who appeared to have been nervous 
A confused on the occasion of the attestation, A 
whose recollection of what took place was evidently 
imperfect. — Wright v. Sanderson (1884), 9 

P. D. 149 ; 50 L. T. 769 ; 48 J. P. 180 ; 32 AV. R. 
500 ; sub nom . Re Sanderson, Wright v . 
Sanderson, 53 L. J. P. 49, C. A. 

Annotations :— Consd. Wvatt v. Berry, [1893] P. 5 ; Whiting 

v. Turner (1903), 89 L. T. 71. Refd. In the Estate of 

Muriprrove, Davis v. Mayhew, [1927] P. 2G4. 

1142. .] — Testator left a codicil entirely 

in his own handwriting, written on the third 
side of the sheet of foolscap the first side of which 
contained his will. There was an attestation 
clause in proper form, A testator had signed his 
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Sect. 5. — Execution : Sub-8ecl. 2, B. ( a )« (b) & (c).] 

name at the foot of the codicil, but there being 
no more space on the sheet the names of the 
attesting witnesses appeared at the bottom of 
the second page opposite the attestation clause. 
The attesting witnesses acknowledged their signa- 
tures, but had no recollection of having signed the 
paper nor of ever having seen it before. — Held : 
the codicil was duly executed. — Woothiouse v. 
Balfour (1887), 13 P. D. 2 ; 57 L. J. P. 22 ; 
58 L. T. 50 ; 52 .1. P. 7 ; 36 W. R. 308. 

Annotation : — Refd. In the Estate of Musgrove, Davis v. 

Mayhew, [1927] 1\ 264. 

1143. .] — Where a will appears to be duly 

signed A witnessed, it is a presumption of law that 
t he execution was duly carried out according to the 
requirement of Wills Act, 1837 (c. 26), even though 
the witnesses may afterwards be in doubt as to 
what took place at the time of its execution. — 
Whiting v. Turner (1003), 80 G. T. 71 ; 47 
Sol. Jo. 470. 

1144. One witness unable to recollect — Other 
deposing against execution.] — An affidavit as to 
the due execution of a will being required from 
the attesting witnesses ; one of the witnesses 
deposing that the will was signed in the presence 
of himself A the other witness, the other witness 
having no recollection as to the fact, probate 
allowed. 

There is sufficient to show that the requisites of 
the Act have been complied with (SrR II. Jenner 
Fust). — In the Good s of Hare (1842), 3 Curt. 51 ; 
1 Notes of Oases, 359 ; ‘ 163 E. R. 653. 

Sec, also, Nos. 876, 877, ante. 

( b ) Evidence of Witnesses Contradictory . 

1145. Due execution presumed.] — A paper 
admitted to probate, on the testimony of one of 
the two attesting witnesses, although the other 
witness deposed, that it was not signed by testator 
in his presence ; the circumstances of the case 
inclining to favour the supposition of a due 
execution, e.y. a formal attestation clause ; A the 
first witness having, in an affidavit sworn a few 
days after the will was made, deposed to the due 
execution, the second witness not having been 
examined until two years A a half afterwards. — 
Gove v. Gawen (1842), 3 Gurt. 151 ; 1 Notes of 
Cases, 536; 3 63 E. R. 686. 

A nnotation : — Refd. Farmer r. Brock (1856), Pea. &! Sw. 187. 

1146 . — ,J — Will pronounced against. Both 

attesting witnesses deposing against a signature 
according to the requisites of Wills Act, 1837 
(c. 26), s. 9 ; A there being no circumstances on 
which the ct. could found a presumption that the 
recollection of the witnesses was infirm on the 
subject. 

The ct. has to decide on the evidence of these 
two attesting witnesses ; the one having a strong 
impression that the paper was signed in liis 
presence, although signed after he & his co-witness 
had subscribed ; the other having no doubt, being 
in fact quite certain that deceased did not sign at 
all in his presence. There are no circumstances 
of which I can give the party propounding the 
will the benefit, so as to pronounce for a due 
execution. Mrs. lv. does not recollect anything 
about the transaction, A even if she could have 


stated that deceased signed in the presence of 
both witnesses, the ct. would have been left in 
great difficulty in coming to a decision that the 
will is duly executed ; because in order to do so 
it would be necessary to hold, according to the 
construction which the ct. has lately put on the 
Wills Act, that deceased signed before the wit- 
nesses subscribed ; this would be directly con- 
trary to the evidence of both witnesses. 

There are no circumstances in this case on which 
the ct. can rely to enable it to pronounce for this 
paper, A I must, therefore, refuse to decree probate 
of it (Sir H. Jenner Fust). — Pennant v. Kings- 
cote (1843), 3 Curt. 642 ; 2 Notes of Cases, 405, n. ; 
7 Jur. 754 ; 163 E. R. 853 ; sub nom. Pennant v. 
Sedgwick, 1 L. T. O. S. 412. 

1147. .] — Where one of the two attesting 

witnesses to a will deposed that hpr name had 
been forged, A that the paper propounded was not 
that which she had subscribed, the other attesting 
witness deposing to the contrary : — Held : the 
circumstances A corroborative evidence supported 
the latter, & the will pronounced for. — Keating i\ 
Brooks (1845), 4 Notes of Cases, 253 ; 9 Jur. 216. 

Annotations : — Refd. In the Goods of Topliam (1 849), 14 L. T. 

O. S. 381 ; In the Goods of Dilkcs (1 874), L. It. 3 P. & 1). 

3 64 . 


1148. .] — (1) The factum of a will : — Held : 

under the circumstances of the case, to be suffi- 
ciently proved, though one of the subscribing 
witnesses deposed that he did not see all that 
testator wrote, only the large initial of his Christian 
name ; A the other witness stated that she did not 
see what he wrote, but that he acknowledged the 
paper to be his will, in their joint presence. 

(2) The will contained alterations A erasures, 
affecting the amount A objects of testator’s bounty, 
the existence of which, at the time of the execu- 
tion, the attesting witnesses could not depose to : 
— Held : in the absence of all direct evidence as 


to the alterations A erasures, the presumption 
of law was, that such alterations A erasures were 
made after the execution of the will, A probate of 
the will granted in its original form. — -Cooper v. 
Bockett (1846), 4 Moo. P. C. C 419 ; 4 Notes of 
Cases, 685 ; 10 Jur. 931 ; 13 E. R. 365, P. C. ; 
affy. (1843), 3 Curt. 618. 


Annotations : — As to ( I ) Apld. Gwillim r. Gwillim (1859), 3 
Sw. & Tr. 200. Refd. Gregory v. H.M.’s Froctor (1846), 
1 Notes of Cases, 620 ; In the Goods of Iluckvale (1867), 
h. It. 1 P. A D. 375 ; Beckett v. Howe (I860), 39 h. J. I\ 
8c M. 1 ; Pearson r. Pearson A Pearson (1871), 40 L. J. P. 
A M. 53. As to (2) Apld. In the Goods of Bradley (1^46), 
5 Notes of Cases, 95 (See 5 Notes of Cases, 186) ; 
I/ushington r. Onslow (1818), 6 Notes of Cases, 183; 
Simmons r. Rudall (1851). 1 Sim. N. S. 115 ; Greville v. 
Tylee ( 1 85 1 ). 7 Moo. p. ( \ C. 320. Distd. Gann v. Gregory 
(1851), 3 I)e G. M, A G. 777 : In the Goods of Cadge (1868), 
L. It. 1 I*. A I). 513. Consd. Wright i\ Sanderson (1884), 
9 P. D. 119. Refd. Birch r. Birch (1 848), 1 ltoh. Eecl. 
675 ; Doe d. Tatum v. Catomore (1851), 10 G. B. 745 ; 
Doe d. Shulleross r. Palmer (1851), 16 g. B. 74 7 ; In the 
Goods of Foley (1855), 25 L. T. O. S. 311 ; In the Goods of 
Streaker (1859), 4 Sw. A Tr. 192 ; In the Goods of Sykes 
(1873), L. K. 3 P. A D. 20. Generally, Refd. Pennant v. 
Kingscoto (1843), 3 Curt. 64 2; Ba.yllss v. Sayor (1844), 
3 Notes of Cases, 22. Mentd. Jones v. Godrich (1845), 
5 Moo. P. C. C. 16. 


1149. — •.] — In 1846 an issue was directed to 
try whether a will dated in 1825 had been signed 
A published in the presence of three credible 
witnesses. A., B., A C., A whether it was attested 
by them. A. was dead, A his signature was 
proved. B. denied having signed the will, but 


PART V. SECT. 5, SUB-SECT. 2. - 
B. (b). 

1 )l,< ' execution presumed. J — 
Where a solr. drew IiIh will himself witli 
a perfect attestation clause, which 
appeared attested by two witnesses of 
humble rank, A on the will being pro- 
pounded, after the lapse of 7] years 


from its date, one of the attesting 
witnesses swore, hut not very positively, 
that testator signed his name to t he 
will before the witnesses, while tho 
other witness swore that at the time lie 
signed the will testator’s name was not 
signed to it, the ct., not relying on the 
memory of the latter, acted on the 


presumption in favour of the duo 
execution of the will, A declared it 
well proved. — O ’M eagher v. O ’Mea- 
gher (1883), 11 L. II. Ir. 117.— IR. 

1145 ii. J — Pattie r. Fry, 30 

N. Z. L. R. 581.— N.Z. 

1145 ill. .]— lie Trwiv, [1920] 

N. Z. L. K. 4 40.- -N.Z. 
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was disbelieved by the judge & jury, & O., an 
ignorant man, proved his attestation, but did not 
remember the signing or publication by testatrix. 
The jury found for the will. The ct., under the 
circumstances, refused with costs an application 
for a new trial. 

Presumption in favour of a will, apparently duly 
executed where one attesting witness was dead, 
the second denied her signature, but was not to be 
believed, & the third was of defective memory. — 
Hitch v. Wells (1846), 10 Boav. 84 ; 50 E. R. 514. 

1150. .]— On a question whether testatrix 

signed her name before or after the witnesses sub- 
scribed, one of the attesting witnesses deposed 
throughout her examination to the impression 
on her mind that testatrix signed after them ; the 
other, in the first instance, likewise deposed to the 
same effect, but after having inspected the paper 
she deposed that testatrix signed before them : — 
Held : under the circumstances of the great 
experience testatrix had in executing wills, of her 
having sent to a solr. for instructions in regard to 
the paper in question, <fe of the paper on the face 
of it appearing to be duly signed & attested, the 
presumption was that the instrument was executed 
in conformity with the requisites of the statute. 

The onus probandi is upon the person who sets 
up the instrument ; but in a case where testatrix 
had previously executed a multitude of testa- 
mentary papers with reference to a settlement, 
<fc had recourse to a professional gentleman to 
prepare the paper in question, who gave special 
directions as to the mode of execution, & testatrix 
was exceedingly careful in pointing out to the 
witnesses the Rpot where they must sign their 
names, the presumption is very strong that the 
instrument was duly executed. . . . 

Where both attesting witnesses positively 
declare that they did not sign their names till 
after the testator had signed, the case is conclusive, 
unless there be evidence to contradict them. 
Where the witnesses differ, the ct. must judge 
which is the more likely to be correct in the 
account given. Where the witnesses depose with 
doubt «fc hesitation, the ct. must look at all the 
circumstances, & see on which side the pre- 
ponderance of probability rests (Sir II. .Tenner 
Fust). — Brenciiley r. Still (1850), 2 Rob. Eecl. 
162 ; 162 10. R. 1277 ; sub nom. Brenciiley v. 
Lynn, 16 Jur. 226 ; «//>/., 16 Jur. p. 228, P. C. ; 
subsequent proceedings (1852), 2 Rob. Eccl. 441. 

Annotation : Mentd. In the Goods of Hicks (18051). L. II. 

1 1’. Sc J). 080. 

1151. .]— One of the at test ing witnesses to a 

will appearing on the face of if to be duly executed, 
swore that lie <fc the other attesting witness did not 
sign in each ot her’s presence. The other attesting 
witness swore that they did sign in eacli other’s 
presence. The ct. was of opinion, upon a balance 
of the evidence, that the will had been duly 
executed, & admitted it to probate. — C regeen r. 
Willoughby (1860), 24 J. i\ 108 ; 6 ,Tur. N. S. 590. 

1152. Verdict of jury.]— 1 fftf., exor., pro- 

pounded a will, to which deft, next of kin, pleaded 
undue execution, but gave no notice of merely 
cross-examining pltf.’s witnesses. At the trial 
pltf. examinod one attesting witness, who proved 

PART V. SECT. 6, SUB-SECT. 2.— 

B. (o). 

m. Will signed on behalf of testator.] 

— The cases which have been derided 
in reference to tho presumption of duo 
execution of wiils apply as well whore 
the alleged testator’s signature has been 
affixed by his direction as whore he lias 
himself actually written his name. — 

Clery v. Barry (1887), 21 L. H. Jr. 


due execution, deft, called the other attesting 
witness, who negatived due execution, & the jury 
found a verdict establishing the will. — Ferrey v. 
King (1861), 3 S vv. & Tr. 50 ; 31 L. J. P. M. & A. 
120 ; 7 L. T. 219 ; 26 J. P. 88 ; 164 E. R. 1101. 

Annotation Reid. Bone r. Whittle (I860), L. It. 1 P. & D. 
249. 

(c) Other Cases . 

1153. Last sheet only seen — Whole will presumed 
to be In room.] — It may be presumed when the 
witnesses only saw the last sheet of the will that 
the whole was in tho room. — Bond v. Sea well 
(1765), 3 Burr. 1773 ; 1 Wm. Bl. 454, n. ; 97 E. R. 
1092. 

Annotations : — Reid. Gregory v. H.M.’s Proctor (1846), 4 
Notes of Cases, 620 : Lo Bas v. Gregory (M'Culloch inter- 
vening) (1846), 10 Jur. 718; Roberts v. Phillips (1855), 
4 E. & B. 450 ; In the Goods of Hammond (1863), 3 Sw. 
Sc Tr. 00. 

1154. Will signed on behalf of testator — Attesta- 
tion not showing what name witnessed.] — Where 
the signature to a will was made by another person 
than testator, by the direction of the latter, & the 
clause of attestation did not specify whether the 
subscribing witnesses attested the name of 
testator, or that of the writer of it, signed in the 
attestation clause, the ct. dispensed with an 
affidavit, on the objection of the exor., & decreed 
probate . — In the Goods of Cooper (1847), 5 Notes 
of Cases, 618 ; 10 L. T. O. S. 230 ; 11 Jur. 1070. 

1155. Acknowledgment of signature.] — If a 
will appears upon the face of it to have been 
properly executed according to the requirements 
of Wills Act, 1837 (c. 26), the presumption of law 
is, that testator duly acknowledged it. 

The grant of probate to a will, which was 
entirely in the handwriting of the testator, an 
attorney, without break or crowding, with an 
attestation clause in its proper place, & attested 
by two witnesses, was opposed by the wife & 
daughter of testator, they having been entirely 
excluded from any benefit under it, on the ground 
that it was written after the witnesses attested the 
will. One of the attesting witnesses was dead. 
The other deposed that when he signed the will, 
with the exception of testator’s signature, & the 
signature of the other attesting witness, the paper 
was blank :~Held : from the appearance of the 
will, as well as the circumstance that t estator was 
a professional man well acquainted with the 
necessity of a proper execution, & the presumption 
of law ; the will was written when attested, & 
had been duly acknowledged in the witnesses’ 
presence, notwithstanding the testimony of the 
surviving attesting witness, who, in the opinion 
of the .ludicial Committee, must have been mis- 
taken, or his memory failed him. — Lloyd r. 
Roberts (1858), 12 Moo. P. C. C. 158 ; 14 E. R. 
871, P. C. 

Annotations : — Consd. Guillim Sc Duggan v. Gwillim (1859), 
Sea. Sc Sin. 26 ; Croft r. Croft (1865), 4 Sw. Sc Tr. 10 ; 
Wright r. Sanderson (1884), 9 P. D. 149 ; Wyatt ?\ Berry, 
[1893] P. 5 ; In the Goods of Moore, [1901] I\ 4 4 ; In the 
Estate of Musgrovo, Davis i\ Mavhew, [1927] P. 264. 
Refd. Smith & Smith v. Smith (1866), 14 W. R. 64 8 : In 
the Goods o/IIuckvalo (1867), L. R. 1 P. Sc D. 375 : Beckett 
v. Howe (1869), 21 L. T. 400; In the Goods of Gunstan, 
Blako v. Blake (1882), 7 P. D. 102 : Whiting r. Turner 
(1903), 89 L. T. 71. 

.] — See Sect. 3, sub-sect. 7, ante. 

handwriting. A synopsis of tho will & 
a memorandum in testator’s hand- 
writing, stating that the will had been 
signed before the two witnesses, were 
found enclosed in an envelope, in 
testator’s desk : — Held : due execution 
of the will should bo presumod . — In 
the Goods of Malins (1887). 19 L. R. Ir. 
231. — IR. 

p. Unsupported testimony of one 


152, 1 64. — IR. 

n. Both attest iny witnesses prede- 
ceasing testator .] — Clarke v. Ci.arkk 
(1879), 5 L. R. Ir. 47 ; 3 L. R. Ir. 306. 

o. Memorandum as to due execu- 
tion .] — A will was signed by deceased 
Sc two ’witnesses, but without an 
attestation clause. The witnesses wore 
dead, Sc no proof could he given of their 
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Sect. 5. — Execution : Sub-sect. 2, B. (c), & C. ; sub- 
sect. 3,] 

1156. Attestation clause Incomplete.] — Vinni- 
combe i>. Butler, No. 1184, ante . 

Absent or defective.] — See Executors, 

Vol. XXIII., p. 105, Nos. 900-998. 

1157. Last sheet duly executed — Will of several 
sheets — Forming connected whole — All sheets pre- 
sumed part of will.] — M arsh v. Marsh, No. 807, ante. 

1158. Evidence of attesting witnesses doubtful.] — 

In a suit concerning tho validity of a will the 
surrounding circumstances & the appearance of 
the document were in favour of its having been 
duly attested. The adverse evidence, viz. that of 
the two witnesses, who denied having attested 
in the presence of testator, appeared to be of a 
doubtful character. The ct. acted on the pre- 
sumption omnia rite esse acta , & pronounced for 
the will. — B ailey v. Frowan (1871), 19 W. R. 511. 

1159. Evidence that testator knew & approved of 
will.] — By a document dated in 1890 L. 
purported to appoint her cousin E., her extrix., 
& to bequeath the whole of her property to A., 
the daughter of E., absolutely. L. died in 1905. 
The extrix. took no steps to prove the document 
as a will, <fc died in 1924. In 1925 the document 
was found by pltf. in a desk which had been in 
the possession of the extrix. up to the time of her 
death. Both the attesting witnesses were dead. 
Pltf., as personal representative of his late wife, 
A., propounded as the will of L. this apparently 
duly executed document, which was a printed 
form of will filled up in a handwriting that was not 
proved, but containing signatures of L. <fc of two 
attesting witnesses, of whom the extrix. was one, 
the signatures of the attesting witnesses being 
opposite a formal attestation clause. All the 
signatures were proved to be in the handwriting 
of the respective persons : — Held : there was 
sufficient internal evidence to show that L. knew 
& approved of the contents of the will at the time 
of its execution ; the suspicion arose at a later 
time & did not relate to the date of the execution ; 
<fc, therefore, the presumption “ omnia rite esse 
acta ” must prevail, & in such circumstances the 
ct. would, without evidence aliunde , presume that 
the document was duly executed & that L. knew 
<fe approve of its contents. — In the Estate of 
Mttsgrove, Davis v. Mayhew, [1927] P. 201 ; 90 
Jj. J. P. 140 ; 127 L. T. 012 ; 43 T. L. R. 018 ; 71 
Sol. Jo. 542, C. A. 

C. When Rebidted. 

See Executors, Vol. XXIII., pp. 101, 102, 
Nos. 940-953. 

1160. Direct evidence of both witnesses.] — 

Pennant r. Kingscote, No. 1140, ante. 

1161. Unless evidence discounted.] — 

Burgoyne v. Showler, No. 1124, ante. 

1162. .] — Brenchley v. Still, No. 

1150, ante. 

1163. .] — In a suit for revocation of 

probate on the ground of undue execution, both 
the attesting witnesses swore that the will was not 
signed by them in testator’s presence, but their 
evidence did not coincide upon other matters : — 
Held : the presumption of law, omnia pnesumuntur 
rite esse acta, must prevail. — Dayman v. Dayman 
(1894), 71 L. T. 699. 

1164. .]— Ilott v. Genge, No. 802, ante. 


1165. .] — Beach v. Clarke, No. 972, ante . 

11 Q 0 . .] — Where the evidence of the attest- 

ing witnesses directly negatives due execution, 
such evidence not being rebutted either by direct 
or circumstantial evidence, & the veracity of the 
witnesses is unimpeached, the ct. cannot, by 
reason of a formal attestation clause, & on the 
presumption omnia esse rite acta , pronounce for 
the will. — Croft v. Croft (1865), 4 Sw. & Tr. 10 ; 
34 L. J. P. M. & A. 44 ; 11 L. T. 781 ; 29 J. P. 
108 ; 11 Jur. N. S. 183 ; 13 W. K. 526 ; 164 E. R. 
1418. 

Annotation : — Consd. Wright v. Rogers (1869), L. R. 1P.& D. 

678. 

.] — Where a will appeared on the face 
of it to have been duly executed as prescribed by 
Wills Act, 1837 (c. 26), & the attestation clause 
was in full accordance with sects. 9 & 10 of that 
statute, the ct., nevertheless, gave effect to the 
parol evidence of the attesting witnesses, varying 
the terms of the attestation clause they had sub- 
scribed to '.—Held : the presumption of law, 
omnia pra'sttmuntur rite et sollemniter esse acta , was 
rebutted by their evidence, & the will had not been 
duly executed, & it could not be admitted to 
probate. — Glover v. Smith (1886), 57 L. T. 60 ; 
50 J. P. 456. 

1168. Positive evidence of one witness.]— - 

Positive evidence of one of the subscribing wit- 
nesses negativing the fact of signing, or acknow- 
ledgment of the signature by deceased in his 
presence, in the absence of circumstances raising 
any presumption of his being mistaken, will compel 
the ct. to pronounce against the due execution of 
a testamentary paper. — Noding v. Alliston 
(1850), 14 Jur. *904. 

Sec , also , No. 1144, ante. 

1169. Evidence of surviving witness— No attesta- 
tion clause.] — A. made her will in 1842 ; at her 
death there appeared the names of three sub- 
scribed witnesses, but no attestation clause. The 
only surviving witness, whose name stood first 
of the three, stated that testatrix signed the will 
in liis presence only ; that lie suggested the 
necessity of two witnesses, but could remember 
no more particular circumstances : — Held : the 
presumption of due execution was not rebutted 
by the affidavit of the surviving witness . — In the 
Goods of Thomas (1859), 1 Sw. Tr. 255 ; 28 
L. ,T. P. & M. 33 ; 32 L. T. O. S. 261 ; 23 J. P. 72 ; 

5 Jur. N. S. 104 ; 7 W. R. 270 ; 164 E. R. 717. 

Art nohit ions : — Apld. In the Goods of Rees (1865), 29 J. P. 

296. Consd. Harris v. Knight (1890), 15 P. IL 170. 

1170. Information after long delay.] — 

Deceased signed his will in the presence of two 
witnesses, an attorney & liis clerk, whose names 
were written at the foot of a full attestation clause. 
After the death of deceased, an affidavit was 
required as to certain interlineations which 
appeared on the face of the will, & such affidavit 
was prepared by the clerk on a printed form, the 
blanks being filled in by him. This affidavit was 
sworn to by the attorney & contained Die usual 
clause of due execution, more especially that the 
witnesses had signed their names in the presence 
of the deceased. After the death of the attorney, 
tlie clerk for the first time gave information that 
the will was not signed by the witnesses in the 
presence of deceased, but in the attorney’s office, 

6 at the trial gave evidence to the same effect. 
No other witness, either to disprove or corroborate 


witness .] — The ct. refused to set aside 
a will on the unsupported testimony 
of one of tho attesting wit nesses, to the 
effect that testator’s signature had 
not been adhibited or acknowledged in 
her presence. — F orrests v. Lows’ 


Trustees, 1 1907 J S. C. 1240; 44 Sc. 
L. R. 925 ; 15 S. L. T. 330.— SCOT. 

PART V. SECT. 5, SUB-SECT. 2.— C. 

q. Strongest evidence required .) — The 
legal presumption is in favour of a 


will with a perfect attestation clause, & 
to rebut it the ct. requires the strongest 
evidence. — O ’M eagher v. O’Meagher 
(1883), 11 L. li. Ir. 117.— IR. 

r. J — Goodihson v. Goodisson, 

[1913J 1 I. R. 31, 218— IR. 



Part V. — Formalities oe Will or Codicil. 


285 


this statement, was produced. The ct., on a 
review of all the circumstances, declined to act 
upon the recollection of the surviving witness, & 
decreed probate of the will as duly executed. 

The ct. ought to have in all cases the strongest 
evidence before it believes that a will, with a 
perfect attestation clause, & signed by the testator, 
was not duly executed, otherwise the greatest 
uncertainty would prevail in the proving of wills 
(Lord Penzance). — Wright v. Rogers (18G9), 
L. R.1P.& D. 678 ; 38 L. J. P. & M. 67 ; 21 L. T. 
156 ; 33 J. P. 711 ; 17 W. R. 833. 

Annotations : — Consd. Harris v. Knight (1890), 15 P. 1). 1 70. 

Retd. In the Estate of Musgrove, Davis v. Mayhew, [1927] 

P. 264. 

1171. Evidence by person writing testator’s 
name — Intended as guide for execution — Testator 
illiterate.] — The provisions of Wills Act, 1837 
(c. 26), s. 9, which provides that it is necessary that 
a will “ shall be signed at the foot or end thereof 
by testator, or by some other person in his presence 
& by his direction,” must be strictly complied 
with. 

In some cases there was a presumption that the 
will had been duly executed, but in the present one 
the evidence had rebutted that presumption. It 
seemed clear that when the will was handed over 
by the solr.’s clerk, the day & month were in 
blank, although the year had been filled in, & 
that the pencil name was merely written in as an 
indication to testator as to where he should sign. 
That the solr.’s clerk was unaware that testator 
could neither read nor write was shown by the 
form of the attestation clause. The signature 
had never been put on the document by the 
direction of deceased <fc in his presence, & conse- 
quently could never have been subsequently 
acknowledged by him (Goreu, Barnes, P.). — 
Reeves v. Grainger (1908), 52 Sol. Jo. 355. 


Sub -sect. 3. — Other Cases. 

1172. Declaration after execution — Will not 
according to Intention.] — Where a person 
declares that a will has not been executed accord- 
ing to his intentions, no part of the will can be 
entitled to probate. — Machin v. Ghindon (1757), 
2 Lee, 406 ; 161 K. R. 385. 

A mwtations : — Refd. Bussell i\ Mnrriott (18:55), 1 Curt. 9 1 

Wood r. (loodlake (1899), 2 Curt. 82. 

1173. Execution by blind man — Whether 
necessary to read will over.] — it is not necessary 
to the valdity of the execution of a will of lands 
by a blind man, that it should be read over to 
him in the presence of the attesting witnesses. — 
Longchamp d. Goodfellow v. Fish (1807), 2 
Bos. & P. N. R. 415 ; 127 F. R. 690. 

1174. .] — (1) To establish the will 

of a party totally blind, or so nearly so as to be 
incapable of discerning writing, it must be proved, 
that the will was read over to deceased in the 
presence of witnesses, or, that he was otherwise 
acquainted with the contents. 

(2) When the ct. is asked to grant probate of a 
will of a party totally, or almost blind, it must bo 
shown, to the satisfaction of the court, that the 
contents of the will are conformable to the instruc- 
tions & intentions of deceased (Sir H. Jenner 
Fust). — Fincham v. Edwards (1842), 3 Curt-. 63 ; 
163 E. R. 656 ; affd. sub nom. Edwards v. 


Fincham, 4 Moo. P. C. C. 198 ; sub nom. Edwards 
v . Fincham, In the Goods of Yeomans, 7 Jur. 
25, P. C. 

1175. Proof of conformity of contents with 

Intentions of testator.] — Fincham v . Edwards, 
No. 1174, ante . 

1176. Proof of knowledge of contents.] — 

A. when blind made his will, having no property of 
his own, but being surviving trustee of a fund 
consisting of £1,105 5s. stock, solely for the purpose 
of enabling B., to whom the reversion in tne trust 
fund had been assigned, to receive the same. By 
the will he appointed B., his exors., administrators 
& assigns, his sole exor. B. died in A.’s lifetime, 
having made a will whereof C., one of his exors., 
had taken probate. The ct. being satisfied that 
A. knew & approved of the contents of his will 
when he executed it, granted probate of it to C., 
limited to the said trust-fund . — Re Axford (1860), 
1 Sw. & Tr. 540 ; 2 L. T. 86 ; 8 W. R. 340 ; 164 
E. R. 851. 

1177. Execution by mistake — Will prepared for 
another person — Exchange of mutual wills.] — 

Two sisters made their wills each in favour of the 
other, but by mistake at the time of execution 
each signed the will prepared for the other. This 
mistake was not discovered till the death of one 
of them, when an attempt was made to correct 
the error by altering the Christian name of the 
signature : — Held : deceased was dead intestate, 
never having executed her will. — In the Goods of 
(1850), 14 Jur. 402. 

1178. .] — Deceased, who resided 

with her sister, prepared two wills for their respec- 
tive execution. The legacies in each & the dis- 
position of the residue were almost identical, & in 
either case a life interest was given to the survivor 
in the bulk of her sister’s property. Deceased, in 
mistake, executed the will prepared for her sister : 
— Held : deceased did not know & approve of the 
contents of the document she executed, <$c refused 
probate of it. — In the Goods of Hunt (1875), L. R. 
3 P. & D. 250 ; 44 L. J. P. & M. 43 ; 33 L. T. 321 ; 
39 J. P. 744 ; 23 W. R. 553. 

An notation ; — Apld. In the Goodsof Hatton (1881), 50 L. J. P. 

78. 

1179. Wrong copy.] — An intended will 

was written in duplicate, one copy of which was 
signed only by deceased & the other only by the 
attesting witnesses : — Held : neither paper was 
entitled to probate. — In the Goods of Hatton 
(1881), 6 P. D. 204 ; 50 L. J. P. 78 ; 46 J. P. 40 ; 
30 W. R. 62. 

1180. Date of execution — Admissibility of evi- 
dence.] — Parol evidence is admissible to show that 
a will was executed on a date other than that 
which it bears. 

A. executed a will in 1858 & another dated 
“ 1855.” Both wills contained clauses of revoca- 
tion, & there was nothing in the second will in- 
consistent with its execution at the date it bore. 
The ct., being satisfied by parol evidence that 
there was a mistake in the date of the second will, 
<fc that it was executed in 1865, admitted it to 
probate as the last will, & pronounced against the 
will of 1858. — Reffell v . Reffell (1866), L. R. 1 
P. & D. 139 ; 35 L. J. P. & M. 121 ; 14 L. T. 705 ; 
12 Jur. N. S. 910 ; 14 W. R. 647. 

1181. Two testamentary papers executed at 
same time — Witnesses doubtful as to priority — 
Presumption that fuller document last.] — Testatrix 


PART V. SECT. 5, SUB-SECT. 3. 

t. Onus of proof.] — Onus probandi 
lies upon the party propounding a 
will to satisfy the ct. that it is the 
last will of a freo & capable testator; Sc 
tills being fulfilled the onus is shifted. — 


Loftuh v. Hahrts (1914), 30 O. L. R. 
479 ; 19 D. L. il. C70 ; 5 O. W. N. 
770. — CAN. 

a. Reading over .] — Capacity of mind 
of testator being established 8c in- 
structions proved reading over Is not 


necessary, but if It be proved that In- 
structions were not given for any par- 
ticular part of the will & that it was not 
read to or by testator the ct. will not 
admit such part to proof. — Steward 
r. Snow (1842), Mihv. 015.— 1R. 
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Sect . 6. — Execution: Sub-sect. 3. Sect, 0. Part 
VI. Sects. 1 cfc 2,] 

left two testamentary papers executed at the 
same time, but the attesting witnesses, who were 
the same to both, could not depose as to the 
priority in execution. They were identical in 
substance, but one was fuller in its description of 
the bequests, than the other. The ct. granted 
probate to the fuller of the two as being on the 
face of it the last executed. — In the Goods of 
Stephens (1870), 22 L. T. 727 ; 34 J. P. 518 ; 18 
W. R. 528. 

1182. Knowledge of contents — Recollection of 
Instruction.] — Parker v. Felgate, No. 779, ante. 

Execution when testator under disability.] — See 
Executors, Vol. XXIII., p. 100, Nos. 1002-1004. 


Sect. 6 . — WILL BY WHICH POWERS EXERCISED. 

See , generally , Powers, Vol. XXXVII., pp. 405- 
480. 

Requisites of valid execution by will.] — See 

Powers, Vol. XXXVII., pp. 412-415, 417-419, 
Nos. 217-250, 200-292. 

Expression of intention to exercise powers.] — 

See Powers, Vol. XXXVII., pp. 435-400, Nos. 
400-017. 

Conflict of laws.] — See Conflict of Laws, Vol. 
XI., pp. 381-380, Nos. 590-620. 

Exercise of powers by will.] — See Part XV., 

P08t. 

Will of member of Royal Forces.] — See 

Royal Forces, Vol. XXXIX., p. 337, Nos. 237- 
238. 


Part VI. — Executors 

Sect. 1. — IN GENERAL. 

1183. Appointment of executor — Appointment of 
debtor — Effect of appointment — Release of debt.] — 

Testator having by his will appointed his sons 
exors. & trustees, declaring, however, his intention 
to be that such appointment should not operate 
either at law or in equity as a release or extinguish- 
ment of any debts due from two of them to his 
estate, & directing that either so indebted should 
not be entitled to take the office of exor. or trustee 
until such debt be paid ; expressing at the same 
time his confidence that, in the meanwhile, they 
would see that the farming business be properly 
managed : ct. granted probate to the three sons, 
the appointment operating at law, though not in 
equity, as a release of the debt. — In the Goods of 
Boddington (1848), 0 Notes of Cases, 18. 

.]—Sec Executors, Vol. XXIII., 

pp. 39-41, Nos. 140-107. 

Appointment of person to assist executor.] 

— See Sect. 2, post. 

.] — See Executors, Vol. XX III., pp. 20- 

44, Nos. 3-201. 

1184. Powers & rights of executor — Power of 
sale — Extent of power.] — Testator devised among 
his children, naming them, one-lialf of his property, 
at his decease, whether in houses, lands or other 
effects, to be equally divided among them & their 
heirs, according to the judgment of his exors., 
whom he empowered to sell or dispose of the whole 
or any part, according to their opinion, for the 
benefit of his children, as they severally arrived 
at the age of twenty-five, & not before, unless his 


and Administrators. 

exors. should think it prudent to divide it before. 
Testator then gave tho remaining half of his 
property to his wife, for her life, & to leave it 
at her death by her will among his children ; but 
if she made no will, then to be equally divided 
among his children & their heirs : — Held : tho 
power of sale given to the exors. extended only 
to the moiety first devised among the children & 
their heirs. — Bragg v. Byland (1840), 7 M. & W. 
59 ; 10 L. J. Ex. 180 ; 151 E. R. 078. 

.] — See Executors, Vol. XXIV., pp. 

505-508, 577-579, Nos. 0040-0001, 0135-0140. 

1185. Power to compromise claims.] — 

Abdallah v. Rickards (1888), 4 T. L. R. 022. 

Annotation Mentd. Casdngli v. Cusdagli, 111*19] A. C. 14 5. 

.]— See Executors, Vol. XXIV., 

pp. 585-588, Nos. 0189-0214. 

.] — See Executors, Vol. XXIV., pp. 

557-013, Nos. 5971-0444. 

1186. Liability of executor — For own acts — 
Promise to pay legacy.] — Assumpsit lies upon a 
promise by an exor. to pay a legacy in considera- 
tion of assets. — Atkins v. Hill (1775), 1 Cowp. 
284 ; 98 E. It. 1088. 

Annotations : — Apld. Hawkes v. Saunders (1782), 1 Cowp. 
289. Distd. Hose v. Bowler (1789), 1 Hy. Bl. 108. Refd. 
Barnes r. Hcdley (1809), 2 Taunt. 184; Knights r. 
Quarles (1820), 4 Moore, C. P. 532 ; Jones v. Tanner 
(1827). 1 Man. & By. lv. B. 4 20. Mentd. B. v. Grampound 
Corpn. (1798), 7 Term Ben. 099 ; Earle v. Oliver (1848), 2 
Exeb 71 ; Flight r. Heeu (1803), 1 II. & G. 703. 

1187. For torts of deceased.] — Testatrix of 

defts. was admitted tenant for life of certain copy- 
hold tenements of a manor. By the custom of the 


PART VI. SECT. 1. 

1184 i. Powers <0 rights of executors 
— Poircr of sale — Extent of power.) — 
AtMOV v. Lkwi-V (1881), 5 S. G. B. £14 . 

—CAN. 

b. Tiffed of licence to 

sell.} — Exors. obtaining licence (o soli 
from the Governor & Council do not 
waive any right they have to sell under 
(he will. — D oe d. Pike v. Tikkney 
(1825-97), N. B. Dig. 37/5. — CAN. 

c. McDonnell v. 

Branioan (1922), 56 I. L. T. 143.- 

IR. 

d. Power to postpone t division 

of estate .) — Jarvis t\ Grawfohd, 21 
Gr. 1.— CAN. 

e. Power to apportion dt divide 

property — Distribution made in bad 
faith controlled by court — Discretion 
fdtered by terms of will.) -Ingraham v. 
Hill (1920), 52 N a. U. 442 ; 51 


I), L. R. 98.— CAN. 

f. 1 1 h ether executors taler pourr 

or legal estah — i'onstrudion of will.)-- 
Hopkins v. Brown, 10 U. G. B. 125. — 

CAN. 

g. Bight to hare transfers of 

shares registered .) — Under Bank Act, 
c. 120, B. S. Gan., a bank cannot refuse 
to register a transfer by an exor. of 
shares in the hank standing in the name 
of testator, though by testator’s will 
the Hhares are specially bequeathed. — 
Boyd v. Bank of New Brunswick 
(1825 97), N. B. Dig. 315.-— CAN. 

h. Discretionary right to in- 

crease share of devisee .) — McKenzie v. 
Grant, 13 V. G. It. 180. — CAN. 

k. Discretionary '/tower to pay 

over sum of money, j — B ain v. Meakns, 
25 Gr. 450.- CAN. 

l. Power to raise loan on pro- 

missory note — Advancing legatee's share. ] 
— BaNQUE JacQUES-C ARTIER v. U RAT- 


'D) N (1900), 30 a. G. R. 317.— CAN. 

m. To draw on capital.]— Tes- 

tator left to his widow' all his real & 
personal property for the term of her 
natural life or while she remained a 
widow : — Held : the widow w as entitled 
to a life interest only in the estate, 
both real & personal, with an implied 
power in tho exor. to draw on tho 
capital should the needs of the widow 
require it. — Re Mika (Saak.), f 10 1 8 J 
1 W. W. It. 888.— CAN. 

n. Bight to remuneration for 

services.) — Where testator provides by 
Ids will for the payment to exors. for 
their services, any presumption that 
anv undisposed of residue of personalty 
is intended for them beneficially is 
effectually rebutted ; & tho fact that 
by law they are entitled to be paid a 
compensation without any provision 
made therefor by the will, is immaterial. 
— Loveless v. Clarke, 24 Gr. 14. — 
CAN. 
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manor the tenants were bound to repair their 
tenements, & the only mode in which that obliga- 
tion had been enforced had been by presentment, 
fine & forfeiture. Upon the death of testatrix 
the premises were found to be out of repair. More 
than six months after defts., as her exors., had 
taken upon themselves the administration of her 
effects, the lord brought an action against them for 
dilapidations : — Held : testatrix, by accepting 
the tenancy according to the custom of the manor, 
impliedly contracted to discharge the customary 
obligation to repair ; for the breach of her implied 
contract the lord was not confined to his customary 
remedy by presentment, fine A forfeiture, but had 
a remedy by action ; A that remedy by action, 
sounding in contract A not in tort, survived against 
her exors. — Blackmore v. White, [1899] 1 Q. B. 
293 ; 68 L. J. Q. B. 180 ; 80 L. T. 79 ; 47 W. li. 
448. 

Annotations: — Distd. Galbraith r. Poynton, L1905 | 2 K. B. 

258. Mentd. He U., L 1 899 J 1 C’h. 711) ; Jay v. Juy, 1192 1J 

1 K. B. 826. 

— — .] — See Executors, Vol. XXIV., pp. OH- 
716, Nos. 6445-7433. 

1188. Actions by & against representatives — 
Actions by representative — Parties — Whether bene- 
ficiaries need be parties.] — A married woman 
invested a sum of £525 stock, out of moneys which 
she had as pin money to her separate use, in the 
names of trustees, in confidence that the fund 
should be held by them in trust for such persons 
as she should direct or appoint. She afterwards 
made a will, giving the interest of the money she 
had in the stocks to her servant maid for life, A 
afterwards to the poor of certain parishes. 'The 
wife iiaving died, administration with the will of 
his deceased wife annexed was granted to her 
husband. To a bill filed by the husband alone, 
as such administrator, against the surviving 
trustee of the stock, deft., by her answer, sug- 
gested that the legatees under the will were 
necessary parties ; but the ct., without requiring 
the legatees to be parties to the suit, ordered pay- 
ment of the stock to pltf., with costs.— Musters 
v. Wright (1818), 2 J)e li. A 8m. 777 ; 64 E. B. 
318. 

1189. — — — — Costs.] — Testator, by his will 
made three days before his death, bequeathed, after 
payment of his debts, to A., the sum of £3,000, the 
interest to be for liar sole A separate use for life, 
A while she continued unmarried ; thereafter 
to his residuary legatee. Ife bequeathed to J., 
the daughter of A., another legacy of £3,000 ; to 
his brother, his executor, a legacy of £1,000 ; a 

o. .]— Eastern Trust Co. 

r. Keith (1923), 56 N. 8. H. 355.— 

CAN. 

p. Will (firing discretion to 

operate or dispose of farm .1— lie Ai.i.- 
couk Estate (Hask.), (1924] 2 I). L. It. 

440 ; (1924] 2 W. W. It. 172 ; 18 Sank. 

L. R. 476.— CAN. 

q. Liatnlity of executor — Penalty for 
not proving ,} — Magnkr r. Hutchison, 

22 N. B. It. 1— CAN. 

r. To action of debt.] — A 

legatee may maintain an action of 
debt against an oxor. for a certain 
legacy given by Ida testator. — Living- 
stone v. Powell, Bor. 225. — CAN. 

t. To account. 1 — Action by 

beneficiaries under will against the 
exors. for an account & share of 
testator’s ostate, claiming that it waa 
not neoesaary to postpone the distribu- 
tion simply to penult the exors. to 
fulfil a trust of little Importance In 
comparison with the bulk of the 
estate? A which could be otherwise 
provided for : — Held : the will excused 
the exors. from an account A distribu- 


legacy of 50 guineas to A. P., A the residue to his 
mother. Testator was in the habit from time to 
time of investing his money in funds, securities A 
railway shares. A., who lived with him as liis 
wifo, claimed part of the securities so purchased as 
above to the amount of £3,180 stock, as a gift to 
her in testator’s lifetime. The exor. filed a bill 
against A. for a declaration A account, alleging 
that the estate would prove insufficient to pay the 
debts A legacies unless the above property should 
be determined to form part of the estate :—IIcld : 
upon the evidence, there was clear proof of an 
absolute gift to A., A bill dismissed without costs 
with a direction that pltf.’s costs should not come 
out of the estate. — McCulloch v. Bland (1860), 
2 Gift. 428 ; 3 L. T. 357 ; 6 Jur. N. S. 1183 ; 66 
E. li. 179 ; sub nom . Bland v . Macculloch, 9 
W. K. 65. 

1190. — — Actions against representative — 
Costs.] — Costs incurred by an exor., who to meet a 
possible charge of devastavit , separately defends 
an action brought jointly against residuary 
legatees A himself, are not an outlay in the strict 
line of his duty towards his cestuis que trust , A he 
cannot call upon them to indemnify him in respect 
of his expenditure. — Hosegood v, Pedler (1896), 
66 L. J. Q. B. 18 ; 13 T. L. R. 6. 

Annotation : — Mentd. lie Dunn, Brinldow v. Singleton, 

(1901] 1 Ch. 618. 

.] — See Executors, Vol. XXIV., pp. 716- 

750, Nos. 7431-7789. 

1191. Administration by the court —Payment out 
of court — Before account decreed — Legacies & 
annuities.] — Where it appeared, upon affidavits, 
in an administration suit, that the estate was 
large, with but few debts or charges thereon, the 
ct. ordered the jointure of the widow of testator, 
A annuities given by his will, to be paid out of the 
income of the estate, before decree, but refused 
to direct the payment of pecuniary legacies. — 
Digby V. l>o YU ATT (1845), 4 Hare, 444 ; 67 E. R. 
722. 

.] — See, generally , Executors, Vol. XXIV., 

pp. 750-863. 


Sect. 2. — DIRECTION FOR EMPLOYMENT OF 
AGENTS OR PERSONS TO ASSIST EXECUTORS. 

1192. Persons to assist executors — Not neces- 
sariiy executors.] — Anon. (1346), Y. B. (Rolls 
Series) 20 Edw. 3, Part II., p. 428, pi. 69. 

.] — See Executors, Vol. XX111., p. 35, 

Nos. 93-98. 


tion until tlio minor children, for tho 
education & care of whom provision 
was made in tho will, attained the aero 
of majority. — Gilmourv. Cory (1902), 
1 Omit. Dig. 1532-3. — CAN. 

1190 i. Actions by or against represen- 
tatives — Action against representative — 
Posts.] — Norris v. Bell, 9 Ur. 23. — 
CAN. 

a. Administration by court — -Pay- 
ment out of court — llcfore period of 
distribution.] — Two devisees of full age 
1 laving a vested interest absolute in a 
definite fund In ct., although not 
divisible by tho terms of tho will until 
a tliird devisee attained twenty -one, 
having assigned their interest in tho 
fund to a purchaser, tho ot., the estate 
having been otherwise wound up, made 
an order for payment out to tho 
assignee, without wait lug for the period 
of distribution . — lie Wartmen, 22 
O. R. 601.— CAN. 

b. Lot specifically devised dealt with 
as part of residue — Compensation .] — 
Stinson v . Moore, 10 Gr. 94. — CAN. 

c. Proof & registry of will though 
probate not granted.] — Doe d. Savoy v. 


Savoy, 30 N. B. R. 227 — CAN. 

d. Withdrawal of assets from juris- 
diction — Power of court to restrain.] 
— Where a testator dies ill a foreign 
couutry leaving assets in ()., the ct., at 
the instance of a legatee, will restrain 
tho withdrawal of the assets from the 
jurisdiction, notwithstanding that there 
may be creditors of testator resident 
where testator was domiciled at the 
time of his death. Sc that there are no 
creditors resident In O. — Shaver t\ 
Gray, 18 Gr. 419. — CAN. 

©. Application for advice by executor 
— Determination of validity of lease 
made by life tenant.] — He Gordon 
(1912), 22 O. W. R. 577 ; 3 O. W. N. 
1458 ; 4 D. L. R. 3.— CAN. 

f. Death of beneficiary — Application 
for directions — Payment into court 
for benefit of next of kin.] — Re ItlSPiN, 
Canada Trust Co. v. Davih (1912), 23 
O. W. R. 308 ; 46 S. G. R. 649 ; 8 
D. L. R. 55G.— CAN. 

g. Annuitant under will indebted io 
deceased — Whether right of set-off .] — * 
He Tait, (19221 1 W. W. R. 73 ; 30 
B. C. R. 303.— CAN. 
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Sect. 2 . — Direction for employment of agents or 
persons to assist executors. Sect. 3.] 

1193. Recommendation to executors — Employ- 
ment of factor — Not imperative.] — A. by will 
devises all his estates to his eldest son in tail male, 
with remainders over ; part of the property con- 
sisted of an estate in Jamaica, & therefore testator 
added the following clause : “ & I recommend to 

my exors., that all sugars, rum, & other plantation 
produce that is sent to the port of London, be 
consigned to the house of 0., E. & co. until such 
time as any of my sons shall set up in the business 
of a sugar factor ; then my desire is, that the con- 
signments may pass through his or their hands/’ 
U., a natural son of testator’s, set up the business 
of a sugar factor, during the minority of the devisee, 
<fc accordingly got the consignments. Upon the 
devisee’s coming of age, t\ accounted with him, 
but insisted on being entitled to his commission 
not only upon the produce which he had actually 
sold, but also upon the produce which had been 
consigned to him, but was not then arrived in the 
port of London : — Held : the words of the above 
clause were not imperative, or amounted to words 
of bequest in favour of U. but were recommendatory 
only. — Beckford v. Beckfokd (1783), 4 Bro. 
Pari. Cas. 38 ; 2 E, It 2(3. 

Annotation : — Mentd. Hovey r. Blakeman (1799), 4 Ves. 596. 

1194. Whether appointment creates trust — Agent 
or manager.] — F riswell v. Moore (1819), cited 

5 Cl. & Fin. at p. 142 ; 7 E. It. 357, L. C. 

Annotation: — Refd. Findcn r. Stephens ( 1 S 4 f* ), 1 Coop. 

temp. Cott. 318. 

1195. - “My particular desire.”]- — 

Testator devised certain real estates to trustees 
for the use of W. S. for life, with remainders over, 
<te he directed the residue of his personal estate to 
be invested in the purchase of other real estates. 
He gave a legacy of £100 to B. E. L. as a token of 
esteem. The will then contained this clause, “ & 
it is also my particular desire that my said exors., 
whilst acting in the management of all or any of 
my affairs under this my will, as also my friend 
W. S. when he shall enter into the receipt <fc 
perception of my said rents of K. V. <fc K., shall 
continue the said B. E. L. in the receipt <fc manage- 
ment thereof, & likewise shall employ A retain 
him in the receipt, agency, & management of the 
rents A issues of such other lands A premises as shall 

6 may be purchased A settled in pursuance of the 
directions hereinbefore contained, at the usual fees 
allowed to agents, he having acted for me since 
I became possessed of said estates fully to my 
satisfaction ” : — Held : these w r ords did not create 
a trust in favour of B. E. L. — Shaw v. Lawless 
( 1838), 5 Cl. & Fin. 129 ; 7 E. K. 353, H. L. 

Annotations : — Apld. Firiden r. Stephens (1840), 2 Ph. 142 : 

Knott r. Gotten (1847), 2 Ph. 192. Distd. Siiuiulers r. 

Rotherham (1802), 3 Gilt. 55 0. Apld. Foster r. Klslcy 

(1881), 19 Ch. 1). 518. Refd. Cornett r. Bell (1842), 1 

Y. & C. Ch. Cas. 569. Mentd. Rhodes r. Forvvood (1870), 

1 App. Cas. 250. 

1196. .] — A direction in a will that 

a certain person should be employed as agent & 
manager of testator’s estates whenever his trustees 
should have occasion for the services of a person 
in that capacity : — Held : not to create a trust 
which such person could enforce. — Finden v. 
Stephens (1840), 2 Ph. 142; 1 Coop. temp. Cott. 
318 ; 10 L. J. Ch. 03 ; 8 L. T. O. S. 249 ; 10 Jur. 
1019 ; 41 E. It. 890, L. C. 

Annotations Distd. Saunders r. Rotherham (1802), 3 CJilY. 

550. Apld. Foster v. Klsley (1881), 19 Ch. D. 518. Refd. 

Knott r. Cottee (1847), 2 Ph. 192. 

1197. Solicitor.] — A direction in a will 

appointing a particular person solr. to the trust 
estate imposes no trust or duty on the trustees 


of the will to continue such person their solr. in 
the management & affairs of the estate. — Foster 
v . Elsley (1881), 19 Ch. D. 618 ; 51 L. J. Ch. 
275 ; 30 W. R. 590. 

Annotation: — Mentd. lie Cleveland’s S. E., [1902] 2 Ch. 350. 

1198. Power of trustees to dismiss — Auditor.] — 

Testator devised bis estates to trustees in trust 
to apply the rents in paying off incumbrances, & 
directed them to employ A. to audit their accounts, 
& to allow him a proper salary ; — Held : the 
trustees could not, arbitrarily, remove A. from 
his office ; but he was entitled to hold it as long 
as he was willing & able, & to receive an adequate 
salary. — Williams v. Corbet (1837), 8 Sim. 349 ; 
0 L. J. Ch. 182 ; 59 E. R. 138. 

Annotation : — Refd. Finden t\ Stephens (1846), 1 Coop. 

temp. Cott. 318. 

1199. Agent — Misconduct.] — Testator 

having by will devised his property upon certain 
trusts to trustees whom he also appointed exors., 
by a codicil willed as follows, “ I appoint K. my 
agent, at a salary of £150 a year, & to be paid by 
quarterly payments, to live in my bouse called 
the II., with the garden belonging to it, for which 
such salary he must do my business, & the business 
of my exors. & trustees, & not be employed in 
the service of any other person or persons ; to live 
rent free as long as he continues to be my agent, 
that is, as long as he does my business honestly 
& to the satisfaction of my exors. & trustees, or 
any one of them.” 

K. having refused to deliver up certain leases 
to the trustees, & otherwise to obey their directions, 
was dismissed from the agency by one of the 
trustees, such dismissal being afterwards approved 
by the other of them ; but lie declined to give up 
possession of the house called the II. ; & upon 
ejectment by the trustees against him : — Held : 
the utmost interest which K. had in the house was 
an estate so long as he did the business of the 
trustees honestly <fc to their satisfaction ; the 
direction in the codicil amounted only to a recom- 
mendation to the trustees to continue him as 
agent, & they were the judges whether or not ho 
had done the business to their satisfaction, the 
burden being on deft, to show that they had dis- 
missed him capriciously, or maliciously, or with- 
out reasonable warrant. — Belaney v. Kelly 
(1871), 24 L. T. 738 ; 19 W. R. 117). 


Sect. 3.— PROBATE AND LETTERS OF 
ADMINISTRATION. 

1200. Presumption of death & survivorship — 
Evidence.] — A sum of money being given under a 
will to such of a class of persons as should bo 
surviving at the death of a person having a life 
interest therein, one of the class went to sea, & was 
not heard of for many years before the death of 
the life tenant, which was in 1825, nor since. 
His share of the fund, which was very small, was 
ordered to be paid to the survivors of the class, 
on the presumption, from the evidence, of his death 
before the life tenant, although the Master of the 
Rolls was not quite satisfied that he had before 
him the best evidence which might be obtained as 
to the time of the death. — Kolfe v. Wright 
(1845), 4 L. T. O. S. 431. 

1201. Leave to swear death— Practice.] — 

Upon a motion to swear that testator died on or 
since a certain day, & for probate of his will, the 
estate partly consisted of policies upon testator’s 
life. The ct. declined to accede to the applica- 
tion until notice thereof had been given to the 
insurance co . — In the Goods of Kiukbride (1891), 
55 J. P. 503. 
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.1 — See Executoiib, Vol. XXIII., pp. 

85-90, Nos. 727-825. 

1202. Wills proved abroad — Doubt as to correct- 
ness of grant.] — Administration, with a copy of 
the will annexod, of a party domiciled in Scotland, 
granted, in conformity with the grant of the ct. 
of competent jurisdiction in Scotland, though the 
judge of the Prerogative Ot. entertained great 
doubt as to the correctness of the grant in Scotland. 
— In the Goods of Henderkon (1850), 2 Rob. 
Eccl. 144 ; 7 Notes of Cases, 378 ; 103 E. li. 1271. 

1203. Estate undervalued — Evidence as to 

real value .J — An exor. residing abroad had sworn 
the value of an estate at an amount which turned 
out to be considerably under its real value. The 
ct. allowed the agent of the exor. in tliis country, 
who was well acquainted with the estate, to 
reswear it at its real value. — In the Goods of 
UimiJELA (1809), L. It. 1P.&D. 598 ; 38 L. J. P. 
A M. 21 ; 19 L. T. 704 ; 33 J. P. 107. 

.) — See Executors, Vol. XXIIL, pp. 95, 

90, Nos. 882-894. 

1204. Will of person domiciled abroad.] — In the 

(toads of Osborne (1855), Pea. A Sw. 4 ; 20 L. T. 
O. S. 128 ; 1 .Tur. N. S. 1220 ; 1 W. It. 104 ; 164 
E. JL 181. 

■ .] — See Executors, Vol. XXIII., p. 1S3, 

No. 2077. 

1205. Original will not available — Destroyed 
will.] — Where it was satisfactorily shown that the 
destruction of a duly executed will was not 
attributable to neglect or default on the part of 
those whose duty it was to take charge of it, the 
ct. allowed probate of the draft on motion. — 
In the Goods of Bakber (1866), L. 11. 1 P. A 1). 
267 ; 36 L. J. 1\ A M. 19 ; 15 L. T. 192 ; 15 W. P. 
231. 

Annotations Refd. IT arris v. Knight (181)0), 15 1*. D. 170 ; 

Suinsbury (180(5), 1 ‘2 T. L. K. 128. 

1206. -.] — lie Sainsbury (1896), 12 

T. L. R. 428. 

1207. Lost will.] — A will had been lost or 

mislaid. Upon an aitidavit of the contents of it, 
made by the solr. who drew it, probate was granted, 
limited until the original, or a copy, could be pro- 
duced. — Tully v . Pyne A Pickards (1848), 
11 L. T. O. S. 135. 

1208. — .] — A duly executed will, having 

been sent by testator himself in a box, which 
never reached its destination, A has not since been 
heard of, limited probate of a draft was granted 
to the exors. — In the Goods of Putts (1854), 2 
Ecc. A Ad. 58 ; 164 E. Ii. 305. 

. I n notation, : — Reid. In the Goods of Borrv (1801 ), 05 I.. T. 703- 

1209. .] — In the Goods of Stewart 

(Loud) (1855), 25 E. T. O. S. 312. 

1210. .]~/n the Goods of IIlLLiARD 

(1856), 20 E. T. O. S. 228. 

1211. -,| —A will ivas lost after a 


certified copy of it had been deposited in the 
British Legation at Lima. A certified copy of 
this copy was propounded, but the ct. refused 
to grant administration "with the will annexed in 
the absence of evidence that the document so 
propounded was a true copy of the original will. — 
In the Goods of Yates (1860), 24 J. P. 471. 

1212. .] — Where a will was deposited 

by testator with his agent, A, subsequently to 
testator’s death, was examined by the latter, A 
found to have been duly executed, A wherein he 
was named exor., but the will was afterwards lost 
or mislaid, the ct. granted probate of the substance 
of the will to the agent, limited in operation until 
the discovery of the lost instrument, no opposition 
having been made by the next of kin. — In the Goods 
of Langtry (1862), 1 New Pep. 194. 

1213. .] — In the Goods of Crofts 

(1900), 17 T. L. P. 16. 

.]— See Executors, Vol. XXIII.. pp. 

106-110, Nos. 1007-1039. 

1214. Refusal of probate — Genuineness of will — 
Evidence of attesting witnesses.] — Codicils, 
opposed on the ground of fraud, the facts upon 
which the charge of fraud rested, being deposed 
to by the attesting witnesses, admitted to probate. 
— Panton v. Williams (1844), 3 Notes of Cases, 
182 ; S Jur. 585, P. C. ; previous proceedings 
(1843), 2 Notes of Cases, Supp. p. XXI, P. C. 

1215. — — - — — .] — A will A codicil, propounded 
by a party, as exor. A joint residuary legatee, 
taking a large interest under the will, suing in 
forma pauperis , pronounced against, the circum- 
stances of the transaction showing fraud A con- 
spiracy. — Wintle A Dowding v. Ford (1847), 
5 Notes of Cases, 517. 

1216. Onus of proof.] — The High Ct., 

considering it to have been proved by the evidence 
that the alleged testator was incapable, by reason 
of illness, of signing the will as firmly as it purported 
to be signed, found that the signatures were not 
genuine, A reversed the decree of the first ct. which 
had granted probate. On appeal there was no 
view of the signatures, neither party having applied 
to have the originals transmitted, or to have photo- 
graphs taken of them. But their lordships found 
that the evidence did not warrant the conclusion 
that on the day on which the will purported to 
have been executed testator physically A mentally 
was unable to execute it ; but that there was 
sufficient evidence to establish the genuineness of 
the will A the capacity of testator to make it, A 
that the evidence for the defence was not sufficient 
to destroy petitioner’s case on either of these points. 
— Bama Soondari Debi v. Tara Soondari Debi 
(1891), L. R. 18 Ind. App. 132 ; I. L. R. 19 Calc. 
65, P. C. 

1217. .] — A., a lady, left the 

residue of her estate to B., her ordinary law agent, 


PART VI. SECT. 3. 

1205 1. Original will not available — 
Destroyed, will. } — In (he Goods ofC ALLAN, 
1) l. R. Ed. 481. — 1R. 

1205 ii. .]—;*■ Murray's 

Will (1880), 0 Nfld. L. R. 228.- NFLD. 

1207 i. Lost null.]— Mahood v . 

>, 8 1. R. Eq. 350.— IR. 

1207 ii. .] — In the Goods of 

Callauan, 13 L. R. Ir. 245. — IR. 

h. Costs of probate actions — Casts 
on appeal dismissed.}— lie Roche’s 
Estate, 3 R. & C. 550. — CAN. 

k. Lack of justification for 

allegation of mental incompetence. J — Foe- 
man v. Ryan (1011), 10 W. L. R. 212.— 
CAN. 

l. — — - Lack of justification for allcga - 

J. — VOL. XLIV. 


lions of undue influence . ] — Where pro- 
bate of a will was granted without 
opposition, A this action was after- 
wards brought to vacate the probate & 
nullify the will, for alleged unduo 
intluoneo A testamentary incapacity, 
on insufficient evidence & without any 
proper inquiry, pltf. was ordered to pay 
all the costs of the defts, who actively 
defended. — McAllister v . McMillan 
(1011), 20 O. W. R. 305 : 3 O. W. N. 
102 ; 25 O. L. R. 1. — CAN. 

m. .] — The rule is, that 

if there exist sufficient & reasonable 
ground, looking at the knowledge A 
means of knowledge of the opposing 
party, to question either the execution 
of a will or the capacity of testator, 
or to put forward a charge of undue 
influence or fraud, the losing party 


may properly bo relieved from tho 
costs of the successful party.” — 
Macaulay v . Kemi\ 27 Gr. 442. — 

CAN. 

n. — .] — On tho trial of 

issues as to the validit y of a will which 
deft, alleged had been executed under 
undue influence the judge found nothing 
in the evidence to j ustify tho allegations 
of deft. A therefore ordered him to 
pay the costs of the litigation. — 
Middleton v . Middleton, [1921 J 3 
\V. W. It. 178.— CAN. 

o. Deficiency of assets.] — 

Kelly v. O’Connor, 11917] 1 I. It. 
312. — IR. 

p. English prolmte — Admissibility 
in evidence.] — The words “ Her 
Majesty's possessions out of Upper 
Canada,” used in 16 Viet. c. 19, s. 5 

U 
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Sect. 3 . — Probate and letters of administration. 

Sect. 4 : Sub-sects. 1 2, ^4.] 

by a will jireparod by another law agent. A.'s 
next of kin brought an action against B. to reduce 
the will on the ground of undue influence on his 
part-. The following facts were proved : A. A 
her sister many years before their death delivered 
to B. a letter stating their desire to leave to him 
the residue of their respective estates. He 
declined to act in such a matter, & returned the 
letter advising them to leave their money to their 
relatives, but upon their adhering to their intention 
A naming another agent- as suitable to prepare a 
formal will he called upon that agent A told him 
their wishes. That agent prepared for each of 
them a will by which she gave her estate to the 
other, A failing the other to B. A.’s sister having 
died, A. from time to time made alterations in her 
will, but left the gift of residue unalt ered . Her will 
was never in the custody of B. It was proved 
that B. was an old family friend for whom testators 
entertained a high regard. A. lived for sixteen 
years after the making of the will : — Held : the 
will having been duly executed A the sanity & 
testamentary capacity of testatrix having been 
admitted, the onus lay upon the persons challeng- 
ing the will on the ground of undue influence to 
prove fraud or coercion, A the pursuers had failed 
to do so. — Weir v. Grace (1899), 2 E. (Ct. of Sess.) 
(H. L.) 30. 

1218. .] — The onus of proving 

a will to have been duly executed is on the party 
propounding it. The failure of its opponent to 
prove it to be a forgery is no reason in its favour. — 
Suk it Dei v. Kedah Nath ( 1901 ), L. It. 28 Ind. 
App. 180 , P. C, 

.] — See Executors, Vol. XXIII., pp. 

120-134, Nos. 1239-1332. 

1219. Recall of letters of administration— Testa- 
mentary paper found & propounded— Probate 
refused — Letters of administration redellverod.] — 
Administration had been granted to deceased as 
dead intestate, a testamentary paper was after- 
wards found, the administration was called in, 
A the paper propounded, it appearing not to be a 
final A complete disposition of the property of 
deceased, probate of it was refused, A the letters 
of administration redelivered out. - Squire v. 
Carter (1848), 11 L. T. O. S. 228 ; 12 Jur. 587. 

1220. Administration with will annexed — When 
granted —Executor renouncing.] — By her will, 
testatrix gave all her property to her friend ,T. C. B. 

“ for her own use, A also for the education, 
maintenance, A placing out in business of her son 
11. E. B.” ; but in case the said ,1. C. B. should die 
during the minority of the said IT. E. B., testatrix 
directed “ the money arising from all the property 
to be laid out or invested ” by her exor. “ for his 
use A benefit- until lie shall attain the age of twenty- 
one, when whatever remains shall lx* handed over 
to him.” J. C. B. died before testatrix, but after 
the said II. E. B. had attained the age of twenty- 
one. The exor. renounced, A, there being no 
known next of kin of testatrix, A the Queen’s 
Proctor declining to interfere, the ct. granted 


administration with the will annexed to H. E. B., 
the surviving beneficiary. — In the Goods of Arms 
(1894), 71 L. T. 699 ; 11 B. 587. 

1221. Costs.] — A married woman, entitled 

under her marriage settlement to a rentcharge for 
life for her separate use, made a will operative 
to pass separate estate, became a lunatic, survived 
her husband, A died without having republished 
her will or made another. Her rentcharge was 
accumulated by her husband during his life to the 
amount of £13,000, which sum on his death was 
handed over to the trustee of the marriage settle- 
ment. The rentcharge A the income of the 
£13,000 wore both accumulated by the trustee 
after the husband’s death. The will purported 
to be, but was not, in exercise of a power of appoint- 
ment ; the fund purported to bo appointed, except 
so much as passed as separate estate, fell into the 
general residue : — Held : in ah administration 
action, the fund which passed by the will was 
liable to the costs of letters of administration with 
the will annexed . — Re WrLSON, Menteath v . 
Campbell (1878), 26 W. B, 848. 

j — See Executors, Vol. XXIII., pp. 

180-191, Nos. 2051-2192. 

1222. Costs of probate actions — Litigation caused 
by act of testatrix.] — Where the litigation was 
caused by the act of testatrix A the stale in which 
she left her papers, the ct. allowed costs out 
of the estate to the heir-at-law as well as the next 
of kin, their interests being different A the hoir-at- 
law, who appeared on citation, having in no way 
embarrassed the contest.— Smyth v. Wilson 
(1866), 36 L. P. A M. 82 ; 15 L. T. 440. 

1223. — Litigation due to secrecy in prepara- 
tion of will.] — Testatrix directed by her will that 
all her “ just debts, funeral A testamentary ex- 
penses be paid A discharged out of her real A 
persona] estate.” She died possessed of no 
personal estate, A the litigation in relation to 
her will was in some measure due to its conceal- 
ment, by her direction, from deft , in the suit, who 
opposed probate of it, but failed. In the circum- 
stances of the case the ct. was of opinion that deft, 
was entitled to his costs, A ordered such costs to 
be paid rateably out of the real estate. — Smith v. 
IIopkinson (1878), 4 Ik D. 84 ; 47 L. J. P. 40 ,* 39 
L. T. 124 ; 42 J. P. 617 ; 20 W. B. 884. 

Annotation Rofd. lie Shaw, Bridgcr r. Shaw ( I SIM ), 8 If. 555. 

.] — See Executors, Vol. XXIII., pp. 

255-275, Nos. 3117-3385. 

1224. Form of grant of probate — Correction of 
will by court.] — Where testator, seized with the 
cholera morbus, A in extremis, had, in giving 
instructions for his will, described a legatee by a 
wrong eliristened name, the person described 
having been long dead A, though he discovered the 
mistake on the prepared will being read over, in 
the hurry of execution the alteration was not 
made, the ct., not. withstanding tins consent of the 
residuary legatee A devisee, refused to alter the 
will . — In the Goods of Collins (1819), 7 Notes of 
Cases, 278 ; 14 L. T. O. S. 295 ; 13 Jur. 1108. 

.] -See Executors, Vol. XXIII., pp. 131- 

141, Nos. 1333-1115. 


(C. 8. U. C. o. 32, s. ID, include 
England : — Held : the probate of a 
will executed there, under the seal of 
the prerogative ct. of Canterbury, wan 
properly received in evidence. — (Jolt- 
man v. Brown, l(i U. C. It. 133. — 
CAN. 

a . lUuhl in jur y in actions to establish 
s.] — Re Lewis, Jackson r. Srorr, 
11 1\ K. 107.— CAN. 

r. Time for service of notice of 
intention to use probate .) — Dehart v. 
Dehart, 2H C. P. 480. — CAN. 


t. Jurisdiction of judpe to order 
cross-examination of petitioners.}-- He 
McDonald Estate (1020), 53 1). L. It. 
100. — CAN. 

a. Will written, in French.) — The 
mictice with reference to wills written 
n Welsh is applicable in Ontario to 
wills writteu In French. According to 
that practice, the original will is sworn 
to & marked by the oxors. & by the 
comr„ a translation of the will into 
English, accompanied by an affidavit 
of the translator verifying the transla- 


te stating his qualification, is 
lodged at the same time as the original. 
The translation is engrossed Hi registered 
5c forms part of the letters probate or 
letters of administration with the will 
annexed.— lie Martneau (1922), 53 
O. L. It. 184.— CAN. 

b. Invalid will —Agreement, by next 
of kin to share in accordance with 
invalid will — Whether persons not 
parties to this ayreement bound by it .) — 
lie Chafe (1887), 7 NHd. L. Jl. 182.— 
NFLD. 
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Sect. 4.— DUTIES OF REPRESENTATIVE. 

Sub- sect. 1. — In General. 

See Executors, Vol. XXIII., pp. 318-530, 
Nos. 3820-5960. 

1225. Payment o i debts — Waiver by creditors — 
What amounts to.] — A letter from the attorney 
of a creditor of testator to the attorneys of his 
extrix., W. stating that his clients did not claim 
from W. payment of the debt as extrix. of W. B. 
W., testator, but claimed from her individually, 
she having become liable, by payment of interest 
from time to time, to the debt : — Held : this 
letter was no waiver of the creditor’s right to sue W. 
as extrix., nor did it justify her exor. in discharging 
a specific legacy before the debt. — Richards v. 
Browne (1837), 3 Bing. N. C. 493 ; 3 Hodg. 27 ; 
4 Scott, 262 ; 0 L. J. C. i\ 95 ; 132 E. It. 500. 

Annotations : — Apid. Jewsburv v. Mummery (1872), L. 11. 8 
C. V. 50. Consd. Ua liirch, Koe v. Birch (1884), 27 Ch. D. 
622. 

1226. Priority over legacies.] — R ichards 

v. Browne, No. 1225, ante. 

See Executors, Vol. XXIII., 
pp. 355, 356, Nos. 4233-1240. 

1227. Getting In & Investment of property.] — 
Question upon power to exors. to employ testator’s 
property in any manner they should think proper. 
— Dickonson v. Player (1838), Coop. Pr. Cas. 
178 ; 2 Jur. 870 ; 47 E. It. 455. 

— See Executors, Vol. XXIII., pp. 

321-330, Nos. 3887—3962. 

1228. Distribution of residue — Residue settled — 
Ascertainment of Income.] — The tenant for life 
of a residue, which is directed to be laid out in 
certain securities, is entitled to the income accrued 
in the first year after testator’s decease on such 
parts of testator’s estate as arc* invested, at liis 
death, in the proper securities, <fc on such parts as 
are afterwards so invested within the same year ; 
but the income, before such investment, forms part 
of tlio capital of the residue. — L a Terrierf. v . 
Bulmer (1827), 2 Sim. 18 ; 57 E. U. 097. 

Annotations : — Consd. DomrliiH i\ Congreve (1836), 1 Keen, 
410. Expld. Taylor v. ('lark (1811), 1 Hurt*, 101. Consd. 
Morgan v. Morgan (1851), 11 lleav. 72; Macphcrson r. 
Maepherson (1852), 19 L. T. O. S. 221. 

.] — See Executors, Vol. XXIII., pp. 

159-473, Nos. 5328-5424. 


Sub-sect. 2. — Legacies. 

A. In General . 

See, also , Executors, Vol. XXIII., pp. 384- 
459, Nos. 4546-5327. 

1229. Abatement of legacies — Estate insuffi- 
cient.] — Legatees to abate in proportion where 
there is not enough to pay all. — G rove v. Banson 
( 1009), 1 Cas. in Ch. 148 ; 22 E. R. 730. 

1230. One by will gives several 

legacies, & afterwards in the Bame will, apprehend- 
ing that there will bo a surplus, therefore gives 
further legacies ; the legacies in the former part 
of the will shall have preference in case of a 
deficiency. — A.-G. v. Robins (1722), 2 P. Wms. 23 ; 
24 E. R. 027. 

Annotations : — Consd. Staminerfl v. Halliloy (1841), 12 Sim. 

42. Held. Heron v. Heron (1741), 2 Atk. 171 ; Thwaites 

v. Foreman (1844), 1 Coll. 409. 

1231. .] — Testator gave legacies to 

trustees, in trust for his daughters for their separate 
use for their lives, Sc after their deaths, for their 
children. By a codicil, after reciting that he had 
settled on liis daughters fortunes which he was 
satisfied his property would allow of being increased, 
he gave to each of them £500, which he directed 
not to be settled, but to be paid to them. By a 
second codicil, he gave to his wife £3,000 in lieu 
of £1,000 which he had given her by his will. His 
property proved insufficient to pay the legacies 
in full : — Held : the legacies given by the first 
codicil were postponed to the legacies given to the 
daughters by the will, & also to the legacy given 
to the wife by the second codicil.- —Stammers v. 
IIalliley (1841), 12 Sim. 42; 5 Jur. 817; 59 
E. R. 1040. 

1232. -.[—-Testator bequeathed to C. 

the full amount of whatever sum H. might be 
indebted to C. at testator’s decease. Testator 
added, “ & if is my positive will that the amount 
required for the payment of the same, whatever 
it may be, be taken out of the amount of that 
share to which II. becomes entitled to a life interest 
under my will.” The share of II. proved 
insufficient to pay the debt Held : this was not 
a demonstrative legacy to C., & his debt could only 
be satisfied out of the assets so far as the share of 
If. therein would extend. — G oard v. Holderness 
( 1850), 22 Beav, 391 ; 52 E. R. 1158. 


PART VI. SECT. 4, SUB-SECT. 1. 

c. Distribution of residue Whether 
executor bene/lcialli / entitled. ] — Tes- 
tator devised & bequeathed all liiw 
realty & personalty to a solo devisee 
& legatee who died before testator. 
Testator, who was illegitimate, died 
without having altered his will & with- 
out. issue. Testator appointed as 
exor. a solr. who became a witness to 
the execution of the will, which he had 
prepared : — Held : t he fact t hat t ho 
whole of testator’s property was 
devised & bequeathed to a universal 
legatee raised the presumption that 
testator intended only to give the 
ofllco, & not the beneticial interest in 
Ids residuary estate to the exor., &; the 
exor. held the personalty as trustee for 
1 no Crown by way of escheat under 
Heal Fro per ty Act, 1915, s. 177. — 
lie Young, Brown r. Hansford, 
11923] V. L. 11. 0.— A US. 

d. .] — Held: the pro- 

vision made for exors. Indicated that 
testator did not intend them to take 
the residue beneficially ; A, by Trustee 
Act, 1914, b. 58, they held the residue 
in trust for the next of kin, who would 
take upon an intestacy, if there were 
next of kin ; &, there being no next of 
kin, the exors. held for the Crown. — 
He Aspel (1918), 42 O. L. 11. 191 ; 13 
(>. W. N. 478. — CAN. 

e. Divided between hospitals at 

(t; abroad .] — Testator domiciled 


in Ontario, left a large estate ; about 
one-half of his property was situated in 
England Sc the other half in Canada Sc 
U.S.A. By the will, made in Ontario, 
the property was given to the exors. in 
trust to convert , A’ pay certain legacies 
<N annuities, Sc, subject to these to 
divide the residue us it should become 
free, in equal parts between a. hospital 
in Ontario & one in England. Some 
of the funds derived from the English 
property being available for division 
between the hospital a question os to 
the course which the exors. ought to 
pursue in making the division having 
regard to the rates of exchange arose : 
— Held : when the exors. had available 
In England a sum which they desired 
to divide between the hospitals, they 
ought to give one-half of it to the 
English hospital, Sc with the other half 
buy Canadian Exchange Sc pay over 
the proceeds of the draft to the Ontario 
hospital ; &: rice versa when tho exors. 
should have funds available in Ontario. 
-- Re Cox (1921). 67 D. L. It. 187 ; 51 
O. L. R. 293.- CAN. 

f. Trust for sale <C* not power to sell. 1 - 
Dowling v. Power, 5 C. P. 180. — CAN. 

g. Assent — Specific legacy A — Al- 
though at law the assent of tho exor. 
is necessary to the vesting of a specific 
legacy. In equity ho is considered as a 
bare trustee, & if he refuse his assent 
without cause ho may bo compelled to 
give it. — A rcher v. Severn, 12 O. II. 


615 ; Jffd. 14 A. 11. 723. — CAN. 

h. Sale in order to pay legacy 
charged on land. ] — Testator devised to 
his daughter a let, of land charged with 
a legacy. Tho daughter predeceased 
testator, leaving two children to w hom 
tho lot descended. On an application 
by tho exors. at the instanco of tho 
official guardian : — Held : it was tho 
duty of the exors. to sell tho land Sc pay 
the legacy. — He Eddie, 22 O. It. 556. 
— CAN. 

PART VI. SECT. 4, SUB-SECT. 2. A. 

k. Payment of legacies — 'dime for 
payment Alight of executor to stipulate 
for reduced payment -In consideration 
of jjayment before certain time A— 
Bkddy v. Smith (1813), 1 L. T. O. S. 
390 - 1R. 

l. Payment of legacy A — Carson r. 
Carson, 6 Gr. 368. — CAN. 

m. Legacy paid without ad - 

ministration.] — Boss v. Ross, 4 Ch. 
Ch. 27. — CAN. 

n. Priority A — Specific & general 
legacies take priority over a residuary 
legatee. — Davison v . Parks (Saak.), 
[1919J 2 W. W. It. 100 ; 46 D. L. Ii. 
259.- -CAN. 

o. What amounts to deviseA — The 
wonts, “ I bavo already given to my son 
J. lot numbered one/’ do not constitute 
a devise. — D oe d. Smith v. 

2 O. S. 301.— CAN. 

u 2 
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Sect. 4 . — Dutie s of representative : Sub-sect. 2, A.\ 

1233. Specific legacy.] — Specific 

legatee is not to abate in proportion with other 
legatees, where there is a deficiency to pay the 
debts. — W ebb v. Webb (1689), 2 Vern. 110 ; 23 
E. It. 080. 

1234. — — — — .] — Legacy of £1,500 to 

be laid out in land shall be taken as land, but if 
a deficiency of assets, then not specific, but shall 
contribute in proportion. — H inton v. Pinice 
(1719), 1 P. Wms. 539 ; 24 E. It. 500, L. C. 

Annotations : — Reid. Blower v. Morret (1752), 2 Vos. Sen. 

420 ; Ashburner v. Macguiro (1780), 2 Bro. C. C. 108. 

1235. Annuity for life.] — An 

Annuitant for life is not to abate in proportion 
with pecuniary legatees, upon a defect of assets. — 
Maytin v. Hopeh (1744), Ridg. temp. H. 200 ; 27 
E. R. 800, L. C. 

1236. — .] — Testator gave his wife 

his freehold estate of 11., & certain specific chattels ; 
A also an annuity for her life, charged upon all 
liis real estates, except B., with power of distress 
for the same, the first payment thereof to be made 
on the 1st of May or Nov. which should first 
happen after his decease. He then charged his 
debts upon his real estates, except B., in aid of his 
personal estate ; A gave an annuity to his sister, 
in similar terms to those used respecting that 
given to his wife. He next gave several pecuniary 
legacies to nieces A others, to be paid by liis 
trustees, as soon as convenient after liis decease, 
out of the residue of his personal estate, A in 
deficiency thereof, to be raised & paid by them, 
as they should think proper, out of his real estates, 
except B., A he charged the same therewith. He 
lastly gave two annuities to his servants, in similar 
terms to those used respecting the preceding 
annuities. 

The personal estate was insufficient to pay the 
debts A legacies ; the real estate was insufficient 
to pay the annuities A legacies : — Held : upon the 
true construction of the provisions of the will, as 
to the real estate, the annuities were entitled to 
priority over the legacies. — C reed v. (’reed (1811), 

1 1 Cl. A Fin. 491 ; 8 Jur. 913 ; 8 E. R. 1187, H. L. 

Annotations : — Consd. Paget v. Huish (18(53), 1 Hera, 6c M* 

063 ; Poole v. Heron (1873), 42 L. J. Ch. 318. Refd. 

Conron v. Oonron (1858), 7 H. L. Cat*. 108 ; lit Bri^.s, 

Briggs v. George (1881), 45 L. T. 240 ; He Saunders - 

Davies, Saunders?- Davies r. Saundera-DavicH (1887), 31 

Ch. D. 482. Mentd. Patching v. Barnett (1881), 51 L. J. 

Ch. 74 ; Bristol Corpn. v. Virgin, J1028J 2 K. B. 022. 

1237. Legacy of sum in hands of 

testator’s agent.J — Legacy to A. of 1*12,000, A to B. 
of 11,000, the latter sum directed to be paid out of 
money in the hands of testator’s agent. At the 
time of testator’s death there was a sufficient fund 
in the agent’s hands to answer this legacy ; but 
the general assets did not extend to the payment of 
both. Legatee of the 14,000 : — Held : entitled 
to be paid by priority. — Acton v. Acton (1816), 

1 Mer. 178 ; 35 E. R. 611. 

Annotations: — Consd. Creed r. Creed (1814), 11 (JJ. 6c Pin. 

491 ; llobinson v. Geldard (1852), 3 Mae. 6c G. 735 ; 

Tempest v. Tempest (1856), 2 K. 6c J. G35. Refd. Livesay 

r. I led fern (1836), 2 Y. & C. Ex. 90. 

1238. — Residuary legacy. J — Testatrix 

gave several life annuities A directed funds to be 
invested, producing an income sufficient to meet 
them. She bequeathed the residue of her estate, 

“ including the fund set apart to answer the 
annuities when A so soon as such annuities shall 
respectively cease,” to J. The estate was only 
sufficient to pay about os. in the pound on the 
legacies A the values of the life annuities, A 
under an order of the ct. the sums apportioned 
to the values of the life annuities were invested, 
A the dividends paid to the annuitants. On 


tho death of one of the annuitants, J. applied for 
ayment to him of the fund of which that annuitant 
ad been receiving tho income : — Held : J . had 
only the ordinary rights of a residuary legatee, A 
could take nothing until the legacies A annuities 
had all been paid in full, A his application must be 
dismissed. — Re Tootal’s Estate, Hankin v. Kil- 
burn (1876), 2 Ch. D. 628 ; 24 W. R. 1031, 0. A. 

Annotations : — Apld. Uichens v. Hichons (187G), 36 L. T. 8. 

Disfcd. Geo v. Mabood (1878), 9 Oh. D. 15 J. Refd. Mac- 
donald v. Irvine (1878), 8 Cli. J). 101 ; Re Green, Baldock 

v. Green (1888), 40 Ch. D. 610. 

1239. Provision for abatement In 

will.] — Testatrix bequeathed numerous legacies 
A annuities, which she charged on her personal 
estate, A gave the residue of her personal estate 
to W., A desired it to be understood that she made 
W. sole residuary legatee in consideration of his 
having a very large family of children. By a 
codicil testatrix directed that should the income 
from the residue of her personal estate, calculated 
at the rate of 1*1 per cent, per annum , be insufficient 
to meet all the annuities in full, each of tho 
pecuniary legatees above £100 should abate pro 
rata in order to enable her exors. or residuary 
legatee to raise a further sum, A from the income 
or interest thereof to make up such deficiency. 
The income of the residuary estate proved 
insufficient to meet the annuities in full : — Held : 
the lagacies above £100 must abate permanently, 
A the deficiency fund went to the residuary 
legatee. — Lichens v. Hlchens (1876), 36 L. T. 8 ; 
25 W. R. 249. 

1240. — — -.] — Testatrix gave legacies 

of £100 to each of her exors. A trustees A then 
bequeathed all her plate, jewellery, ornaments, 
china, A other household effects to two specific 
legatees absolutely. The whole of her residuary 
property of every kind she devised, bequeathed A 
appointed to her trustees upon trust to sell A out 
of the proceeds first, to pay her funeral A testa- 
mentary expenses, debts, A the legacy duty ; 
secondly, to appropriate A set apart two sums of 
£4,000 A £2,000 to bo held upon certain trusts for 
life A then over ; A thirdly, to pay a number of 
pecuniary legacies, including one of £600 ; A 
testatrix declared that should her residuary 
personal estate be insufficient to pay all the 
legacies then the legacy of £600 should be reduced 
to £500 ; & every legacy A annuity was bequeathed 
free of legacy duty. There was a deficiency in 
the estate : — Held : (i) there were sufficient 

indications in the will that testatrix intended the 
distribution of her estate to be in accordance with 
the priorities mentioned, A the settled legacies 
must be paid in full before all the other pecuniary 
legacies ; (ii) tho legacy of £600 must be reduced 
to £500, A this reduced legacy, plus the duty, must 
abate pro rata with the other postponed legacies, 
including those to the exors. — He Leach, Milne 
v. Haubeny, [1923] 1 Ch. 161 ; 92 L. J. Ch. 225 ; 
128 L. T. 525 ; 07 Sol. Jo. 198. 

1241. — — Personal legacies —Legacies to 

Charities.] — -Testator bequeathed certain personal 
legacies, A continued, ” after making provision 
for the above-mentioned sums, I direct ” certain 
legacies to be paid to charities. The estate was 
insufficient to pay all the legacies in full : — Held : 
the personal legacies had priority over the charities. 
— He Olivieri, IIamill v. Rusconi (1912), 56 
Sol. Jo. 613, C. A. 

1242. — Settled legacies.] — He Leach, 

Milne v. Haubeny, No. 1240, ante. 

1243. Depreciation of securities.] — Legacies 

to infants at twenty-one, if placed out in 
annuities. A those annuities sink in point of value ; 
infants not bound to accept those annuities in full 
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satisfaction of their legacies. — Alcocic v. Eames 
(1780), 2 Dick. 578 ; 21 E. It. 395, E. C. 

.}—Sec Executors, VoI. XXIII., pp. 410- 

427, Nos. 4880-4981. 

1244. Legacies to debtors — Whether debt re- 
leased.] — An illegitimate son of testator was 
entitled to a legacy of £1,000 under testator’s will, 
made in 1883. Some few years before his death 
testator had advanced the legatee £500, which 
was to have been repaid by instalments lasting 
over some years. No part of the £500 had, in 
fact, ever been repaid. The legatee now contended 
that the debt had been released, as testator had 
constantly mentioned the loan in letters to the 
legatee as being wholly lost to testator, <& testator 
had continued down to the time of his death to 
pay the legatee an allowance without making any 
kind of deduction from it : — Held : the law on the 
case was correctly & concisely stated in “ Williams 
on Executors ” in these words — “ Where a creditor 
bequeaths a legacy to his debtor, <fc either does not 
notice the debt or mentions it in such a manner as 
to leave his intention doubtful, A after his death 
the securities for the debt, if any exist, arc found 
uncancelled, the cts. of equity do not consider the 
legacy to the debtor as necessarily or even primd 
facie a release or extinguishment of the debt.” — 
Quin v. Sufi (1884), 1 T. E. R. 49. 

.] — See Executors, Vol. XXIII., pp. 

435-441 , Nos. 5050 5109. 

1245. Legacies to infant — Maintenance of infant 
— Out of income of legacy.] — The interest of small 
legacies ordered to be paid to the mother for 
maintenance upon his affidavit that the father 
was abroad in very embarrassed circumstances. — 
Walker v. Shore (1808), 15 Ves. 122 ; 33 E. R. 
701, E. C. 

A unntnlioru s' : — Mentd. Taylor r. Martindule ( 1 H4 2), I Y. & 

( \ Ch. (’as. CoS ; Evans ?\ Jones (181(5), 2 Coll. . r >10; 

King v. Cullen (1818), 2 Do G. <Sr. Sin . 252 ; Harvey r. 

SIraoev (1 852), 1 Drew. 73 ; Baldwin v. Ropers (1853), 0 

I)e G. M. <Sc G. (H» ; Neathuny r. Reed (1853), 3 Pc G. M. 

X G. 18 . 


See Executors, Vol. XX III., pp. 

Nos. 5109-5327. 

1246. Refunding of legacies — Right of executor 
to refund — Assets becoming deficient.] — -D ean r. 
Wheatley (1837), Donnelly, 222 ; 17 E. H. 334, 
E. G. 

1247. Right of legatee to refund — Payment 

to wrong person.] — Testator bequeathed, the sum 
of £4,000 capital stock in the 8 per cent . consols, or 
in whatever of the Govt, funds the same should 
be found invested : — Held : this was a specific 
legacy ; A the exor. having paid one dividend on 
the stock, which became due within a year after 
testator’s death to the residuary legatee, must 
refund to the specific legatee. — Hosking v. 
Nicholls (1842), 1 Y. & C. Cli. Cas. 478; 11 
E. J. Ch. 230 ; 0 Jur. 380 ; 02 E. R. 979. 

Annotations* Consd. Davies v. EowJer (1873), L. R. 1(5 Eq. 

308. Reid, lie Pratt, Pratt r. Pratt, [1804] 1 Ch. 401. 

.] — Sec Executors, Vol. XXIII., pp. 427- 

434, Nos. 4982-5050. 

1248. Interest & accretions — Contingent lega- 
cies.] — Devise of an blast India bond to be paid 
at twenty-one or marriage, & if the legatee 
died before it was devised over, the interest shall 
wait on the principal, & not go to the exor. — Hunt 
v. Stone (1729), Mos. 210 ; 25 E. R. 354, L. 0. 

1249. .] — A bequest of a vested legacy, 

directed to be paid at twenty-one or marriage, & 
subject to be divested by death before those events, 
testator not being in loco parentis, does not carry 
interest until the time for payment . — Re Bullen’s 
Trust (1865), 12 L. T. 703. 

1250. Right to intermediate income.] — 


Testator ordered liis trustees, out of certain funds, 
to pay to his wife, what should be to be returned to 
her of her portion ; & to invest the residue in funds 
to pay her the interest for life, then to pay the 
interest to his niece for life, then to pay the 
principal to her children, if any, if not to the 
younger children of H. W. W. if any, if not to deft. 
W. W., & gave the residue of his eftects to his wife. 
The niece A nephew had neither of them children. 
The intermediate interest, from the death of the 
niece to that of tho nephew, shall not follow the 
principal, but fall into the residue, & go to the wife’s 
exor., as personal estate of testator undisposed of. 
— Wyndham v. Wyndham (1789), 3 Bro. 0. C. 58 ; 
29 E. R. 407, E. C. 

Annotations: — Apld. Skawo r. Cunliffo (1792), 4 Bro. O. C. 
144 ; Harris v. Lloyd. (1823), Turn. & R. 310. Consd. 
Drew v. Killick (1847), 1 Dp G. & Sm. 266. Apld. Hodgson 
v. Boctive (1803), 2 New Rep. 269 ; Guthrie v. Walrond 
(1883), 22 Ch. D. 573. Reid. Stone v. Harrison (1840), 2 
Coll. 715. 

1251. .] — Where a legacy 

depends on a contingency, the intermediate 
interest between the death of the tenant for life 
& the contingency happening does not follow in 
principal, but falls into residue. — Si I A we v. Cun- 
liffe (1792), 4 Bro. C. C. 144 ; 29 E. R. 822. 

Annotations : — Apld. Harris i». Lloyd (1823), Turn. & It. 
310. Folld. Guthrie v. Walrond (1883), 22 Ch. P. 573. 
Reid. Stone v. Harrison (1840), 2 Coll. 715 ; Cunningham 
v. Murray (1817), 1 Pe G. 8c Sm. 300 ; Drew v. Killick 
(1847), 1 ‘Do G. & Sm. 200 ; Fullerton v. Martin (I860), 1 
Drew. <S c Sm. 31. Mentd. Tucker v. Tucker (1833), 2 
L. J. K. B. 143 ; Figott v. Wilder (1858), 20 Bear. 90. 

1252. .] — Legacy in trust for 

the children of A. to be equally divided between 
them with benefit of survivorship a provision 
for maintenance out of the interest, A. having 
no children at the death of testator : — Held : 
afterborn children would take, & the interest till 
the birth of a child fell into the residue. — Harris 
v. I /loyd (1823), Turn. A R. 310 ; 37 E. R. 1119, 
L. G. 

Annotations :-Refd. Bagley r. Mollard (1830), 1 Russ. & M. 
581 ; Stone v . Harrison (1840), 2 (’oil. 715; Drew v. 
Killick (1 84 7), 1 Do G. & Sm. 200. Mentd. Dover v. 
Alexander (1813), 2 Hare, 275 ; lie Overkill's Trust 
(1853), 1 Sm. & G. 302; lie Williams’ Will (18GI), 10 
L. T. 405 : Crook r. Hill (1809), 38 L. J. Ch. 579 ; Dorln 
r. Dorin (1875), L. It. 7 H. L. 568. 

1253. .] — Testator gave legacies 

out of a sum of stock to the grandchildren named in 
his will on their attaining the age of twenty-one ; 
A if any of them should die under twenty-one, 
their portion to be equally divided among such of 
them as should attain twenty-one ; but if the 
whole of his grandchildren should die under that 
age, then he gave the interest of the sum of stock 
to the father of the grandchildren for his life, <fc 
after his decease the principal, as therein 
mentioned : — Held : the grandchildren were en- 
titled to the interest during their minority. — 
Buddy v. Dawes (1830), 1 Keen, 302 ; 0 L. J. Ch. 
145; 48 E. R. 340. 

Annotations : — Reid. Font Inc? v. Allen (1844), 5 Hare, 573 ; 

] Hindus v. Wolfe Murray (1803), 1 Hem. & M. 425 ; lie 
Judkin’s Trusts (1884), 50 L. T. 200. 

1254. From when computed.] — Interest of 

legacies to be computed from a year after testator’s 
death : unless some other time appointed by 
testator, but he cannot make exor. answer interest 
beyond what the law has done. — Hutcheon v, 
Manntngton (1791), 1 Ves. 300 ; 4 Bro. C. C. 
491, n. ; 30 E. R. 388, E. G. 

Annotations : — Consd. Sitwell v. Bernard (1801), 6 Ves. 520 ; 
Kirkpatrick v. Bedford, Bedford r. Kirkpatrick (1878), 
4 App. Cas. 90. Refd. Fhviu v. El win (1803), 8 Ves. 547 ; 
(loskell v. Harman (1805), 11 Ves. 489 ; Bernard r. 
Mount ague (1816), 1 Mcr. 422; Noel v. Henley (1819), 

7 Price, 241 ; Law v. Thompson (1827), 4 Ituss. 92 ; Stair 
v. MacGill (1827), 1 Bli. N. S. 662 ; Clifton v. Cockburn 
(1834), 3 My. & K. 76 ; Minors v. Battison (1876), 1 App. 



Wills. 


294 


Seel. 4. — Duties of representative : Sub-scat. 2, A. 

& B. \ 

Cub. 428 ; He Colllson, Collison v. Barber (1870), 12 Ch. D. 

834 ; Johnson v. Crook (1879), 12 Ch. D. 639 : Bubb v. 

Padwlck (1880), 13 Ch. D. 517 ; He Chaston, Chaston v. 

Seiigo (1881), 18 Ch. D. 218; He Wilkins, Sponcor v. 

Duckworth (1881), 18 Ch. I). 634 : Hr Campbell, Campbell 

V. Campbell, (1893] 3 Ch. 468. ifentd. Rammell v. Gillow 

(1846), 15 Jj. J. Oh. 35; Martin v. Martin (1866), L. K. 

2 Eq. 404 ; He Sampson, Sampson v. Sampson, [1896] 1 

Ch. 630 ; He Gouldor, Gouldorv. Goulder, [1905] 2 Ch. 100. 

.] —See, also , Executors, Vol. XXIII., 

pp. 400-414, Nos. 4765-4852. 

1255. Interest by way of maintenance — 

Legacy to grandchild or natural child.] — No interest 
by way of maintenance upon a legacy simply to a 
grandchild or a natural child. — Perry v. White- 
head (1801), fiVes. 544 ; 31 E. It. 1187, L. C. 
Annotation Held. Errinsrton v. Chapman (1805), 12 Ves. 

20 . 

1256. Debts remaining unpaid.] -Small 

v. Wing, No. 1261, post. 

1257. Whether interest payable out of real 

or personal estate — Construction of will.] — C. by 

his will devised to trustees all his real estates for 
a term of five hundred years, upon trust, if there 
should be issue of his marriage, to raise Sc pay 
to his wife during her life an annuity of 1*2,000 in 
addition to a provision of £400 a year made for 
her by the will of his father, but in satisfaction of 
dower. The further trusts of this term were to 
raise portions for younger children, with provisions 
for maintenance ; Sc in case of a deficiency of 
personal estate to pay debts & the legacies given 
by the will, to raise after t lie death of his wife, 
by sale, etc., of the term, such sum as should be 
sufficient- to discharge the legacies, etc. : Sc subject 
to the term, he limited the estates to his first Sc 
other sons in tail male, remainder to his daughters, 
in tail general ; A in default of such issue, to his 
wife for her life in lieu of dower, Sc in satisfaction 
of all provision by his own or his father’s will ; 
with remainders over. Testator then gave to M., 
his wife’s sist er, £4,000 to be paid within one year 
after his death, with interest at 5 per cent, until 
paid ; Sc £3,000 to be laid out in the public funds 
upon trust, to pay the interest to the separate use of 
O., a married sister of his wife, Sc the principal to 
the use of her children at her death. He then 
bequeathed to divers persons, his kinsmen Sc 
others, a great number of pecuniary legacies of 
various amounts, but only in the event of his 
dying without issue living at his death ; Sc many 
of these legacies were limited for life interests to 
parents, with remainder to children. Finally, 
testator by his will gave a legacy of £2,000 in trust 
for a charity, Sc £2,000 to his wife, which he directed 
should be paid to her in any event, Sc in preference 
to all other legacies, except the charitable bequest, 
with interest from his decease, at 5 per cent. He 
then directed “ t hat all </lie legacies by his will 
bequeathed, should from the time when they should 
respectively become payable, bear interest at the 
rate of 5 per cent., Sc he raised Sc paid accordingly ; 
that his funeral Sc administration expenses, Sc the 
charitable bequest, should be paid out of the pro- 
duce of his personal estate ; that the residue 
thereof should be applied in payment of his debts, 
Sc the other legacies which should take effect & 
become payable under his will ; Sc in case his 
personal estate should be insufficient for that pur- 
pose, be charged the lands, etc., comprised in the 
term, with the payment of such debts Sc legacies, Sc 
directed the trustees to raise same, pursuant to 
the trusts vested in them for that purpose ” ; 
& subject to the payment of such debts Sc legacies, 
testator bequeathed the residue of his personal 
estate to his wife. Testator died without leaving 


issue. The personal estate was deficient. Sc after 
application of the rents, etc. of the real estates 
comprised in the term to supply the deficiency, 
including interest upon the legacies, there would 
bo a surplus of rents amounting to £3,400 to which 
the widow as tenant for life under the will would 
have been entitled : — Held : the interest upon the 
legacies was payable out of the real estate, during 
the life of the wife. — Milltown (Earl) v. Trench 
(1837), 11 Bli. N. 8. 1 ; 4 01. Sc Fin. 270 ; 0 E. R. 
236, H. L. 

Annotation: — Rofd. Massy v. Lloyd (1863), 10 H. L. Gas. 

218. 

1258. Abatement of legacies.] — Testator 

bequeathed his personal estate to trustees upon 
trust to place out so much money in the funds as 
would produce a yearly sum of £100 to be paid to 
his wife, & then to place out the further sum of 
£2,120 upon the like securities, Sc pay t he dividends 
of part thereof to W. for life, Sc afterwards to lus 
children. Sc the remainder of the £21,120 to other 
persons named ; Sc testator declared that in case 
his estate should not bo sufficient to pay the legacies 
in full previously to the death of his wife, then such 
legacies should only be paid in part- during the life 
of his wife, Sc the same should be made up after 
her decease. The estate proved to be insufficient 
to pay the legacies in full during the life of testator s 
wife: - Held: the legatees were only entitled to 
interest upon the unpaid portion of their legacies 
from the time at which the remainder should bo 
capable of being paid up.— Holmes v. (-riser 
(1849), 18 L. Cli. 439. 

1259. Direction to pay debts of another — 

Debts owing by deceased brother “ at time of his 
death ” — Interest not paid.]— Direction in a will 
to pay Sc- discharge all the just Sc lawful debts 
owing by a deceased brother at the time of Ids 
death; — Held: upon the terms of the will, Sc 
looking to the circumstance the brother had been 
dead about forty years at the date of the will, 
to comprise debts, but not interest.- —A skew v. 
Thompson (1858), 4 K. Sc .1. 620 ; 70 E. R. 257. 
Annotation : — fifentd. Carry v . Outhbert (1873), 22 \V. II. 

249. 

1260. Right of legatee to share In increase 

of funds.] — Testator by his will gave his real Sc 
residuary personal estate upon trust for sale Sc 
conversion. Sc as to the sum of £20,000, part of the 
trust moneys, upon trust for his son 0. for life, 
with remainder to (Vs children, giving the residue 
of the trust moneys between his other two sons, Sc 
giving his trustees a discretionary power to post- 
pone the sale Sc conversion of the estate so long as 
seemed to them expedient. 

The trustee, who was one of the residuary 
legatees, neither paid nor appropriated funds to 
meet the legacy of £20,000, but retained the trust 
estate in its original state of investment, mean- 
while paying C. interest at 4 per cent, upon the 
amount of the legacy. The investments of the 
estate having risen considerably in value, 0. Sc 
his children, more than ten years after the death of 
testator, claimed to participate in the increase of 
value, on the ground that the trustee, being a 
residuary legatee, could not retain profits caused 
by his own default : — Held : the residuary legatees 
must be treated as owners of the estate, subject 
to a charge thereon of the legacy, Sc C. Sc his 
children were only entitled to the amount of their 
legacy with interest at 4 per cent, from the end 
of the year after the death of testator. — lie 
Campbell, Campbell v. Campbell, 11893] 3 Ch. 
468 ; 02 L. J. Ch. 878 ; 69 L. T. 134. 

.] — See Executors, Vol. XXIII., pp* 

» 405-416, Nos. 4754-4879, 
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1261. Payment of legacies — Mode of payment.] 

— A. gives his daughter B. a legacy of £1,000 to be 
raised out of the rents & profits of his estate, after 
payment of his debts, but without mentioning any 
particular time of payment. This legacy will not 
carry interest while any of testator’s debts remain 
unsatisfied, nor will the ct. direct it to be raised 
by a sale of any part of the estate. — Small v . 
Wing (1730), 5 Bro. Pari. Cas. 00 ; 2 E. R. 537, 
H. L. 

Annotations : — Consd. Bernard v. Mountagne (1810), 1 Mer. 

423. Distd. Metcalfe v. Hutchinson (1875), 45 L. J. Ch. 

210. Reid. Astloy v. Essex (1871), G Ch. App. 898. 

1262. .] — Testator directs a sum of 

4 per cent, bank annuities to be invested in the 
names of his exors., in trust to accumulate during 
the life of his daughter, <fc after her death, to bo 
transferred to her children ; at the date of his will 
he was possessed of a largo sum of old 4 per cent, 
bank annuities, & also of a small sum of new 
reduced 4 per cent, bank annuities ; the former 
stock was converted in testator’s lifetime into 
3J per cent, stock : — Held : the trustees were 
bound to purchase the specified amount of a stock 
bearing 4 per cent, interest, & the legacy would not 
be sat-ifised by purchasing the specified amount of 
3i per cent, stock. — Banks v. Sladen (1830), 
Taml. 407 ; 1 Russ. & M. 210 ; 8 L. .1. O. S. Oh. 
10 1 ; 48 E. R. 102. 

1263. .] -Testatrix gave to her exors. 

such a sum of money as, at her decease, would 
purchase £2,500 3 per cents., <fc directed them to 
invest it in their names, & to pay the dividends to 
A. for life. 8he then gave several pecuniary 
legacies, & directed all the above-named legacies 
to be paid within three months after her death. 
The exors. were unable to get in the assets until 
four years after testatrix’s death, at which time 
the 3 per cents, had risen : - Held : the direction 
for payment of the legacies did not apply to the 
first bequest ; but A. was entitled to have the full 
sum of £2,500 stock purchased, & to be paid the 
amount of the dividends from testatrix’s death. — 
Owden v. Campbell (1837), 8 Sim. 551 ; 0 

L. J. Ch. 311 ; 50 E. U. 218. 

1264. Time for payment.] - — General 

legatee of “ the sum of £ Long Annuities,” 

held not entitled to dividends accruing before the 
expiration of a year from testator’s decease. — 
Collyeb v. A hii burner (1848), 2 I)e Ch & 8m. 404 ; 
04 E. R. 181. 

1265. — .] — Re Drink water, Drink- 

water v. Field (1898), 42 Sol. Jo. 212. 

if. Classification. 

See , also , Executors, Vol. XXIII., pp. 384- 
388, Nos. 4546-4590. 

1266. Whether general, specific or demon- 
strative.] — If it be doubtful on the words of a will 
whether a specific or general legacy is given, the 
rule of the ct. is to lean to the construction which 
makes the legacy general ; but this rule does not 
involve the proposition that the ct. is to address 
itself to the construction of a will with any pre- 
possession one way or the other. — Sayer v. Sayeii, 


Innes v. Sayer (1849), as reported in 7 Hare, 
377 ; 68 E. R. 156 ; on appeal (1851), 3 Mac. & G. 
606, L. C. 

Annotations : — Mentd. MLncliin v. Mlnchin (1871), 19 W. 11. 

993 ; Re Huddleston, Bruno v. Eyston, [1894 J 3 Ch. 595. 

1267. .] — Coard v. Holderness, No. 1232, 

ante. 

1268. Bequest of stock.] — Testatrix, after 

giving certain legacies, as to £1,800 consols, Sc 
£300 long annuities, & all moneys to which she 
had the power of appointment, under a deed of 
1815, & all the residue of her personal estate, 
bequeathed & appointed the same to trustees 
upon certain trusts : — Held : the gift of the 
consols & long annuities was specific. — K ampf v, 
Jones (1837), 2 Keen, 756 ; 7 L. J. Ch. 63; 1 
Jur. 814 ; 48 E. R. 821. 

Annotations : — Mentd. Lassenco v. Tierney (1819), 2 H. & 

Tw. 115 ; Harvey v. Stracey (1852), 1 Drew. 73 ; Churchill 

v. Churchill (18G7), L. K. 5 Eq. 44 ; Cooke v. Cooke (1887), 

38 Ch. D. 202. 

1269. .] — Testatrix bequeathed a 

large amount of “ stock ” legacies, declaring that 
by the word “ stock ” she meant Govt, stocks, or 
stock or shares in public cos., to which she might 
bo entitled. She had various such stocks & 
shares : — Held : the gifts were specific, & the 
legatees were entitled to a proportionate share of 
each of such stocks & shares. — Measure c. Carle- 
ton (1862), 30 Beav. 538 ; 54 E. R. 998. 

1270. — Bequest to hospital — “ Divi- 

dends to be divided among four widows.”] — 
Bequest to an hospital of £3,400 in the 3 per cents., 
the dividends to bo divided among four widows, 
this is a pecuniary not a specific legacy. — Peter- 
borough (Bp.) v. Mortlock (1784), 1 Bro. C. C. 
565 ; 28 E. R. 1301, L. C. 

Annotation Reid. Simmons v. Vallanco (1793), 4 Bro. C. C. 

3 15. 

1271. Part of 99 certain annuities.] 

--Testatrix gave nine legacies of £1,000 each, 
part of £14,500 South Sea annuities ; & as to the 
residue of the said fund & all other her personal 
estate, including such of the said legacies as should 
lapse by death before they should be transferable, 
upon trust to convert into money such part of 
her residuary personal estate as shall not consist 
of South Sea annuities, <fc invest such money with 
any money belonging to her at her decease in 
said fund of South Sea annuities & from time to 
time invest the dividends, etc., of all such South 
Sea annuities as shall constitute her residuary 
personal estate in the same fund till the youngest 
of the said legatees shall, or would, if living, have 
attained twenty-one ; & then to transfer the whole 
of such South Sea annuities to said nine legatees 
equally with such survivorship as their original 
shares, the nine legacies of £1,000 each only are 
specific ; the remainder of the South Sea annuities 
is part of the general personal estate. — R ichard- 
son v. Brown (1798), 4 Yes. 177 ; 31 E. R. 91. 

1272. Smaller amount than possessed 

by testator.] — Legacies of new South Sea annuities 
declared to be pecuniary, not specific ; though 
testator had more of that stock than sufficient to 


PART VI. SECT. 4, SUB-SECT. 2. —B. 

1286 l. Wltelher general, specific or 
demonstrative .) — In cohos of doubt the 
ct. should lean towards tlac view thut a 
legacy is demonstrative rather than 
specific . — In the Will of Ad am, McLean 
v. Adam, [1921] V. L. It. 492 ; 27 
Argus L. It. 280 ; 43 A. L. T. 57.— 
AUS. 

1268 ii. .] — Testator boquoathod 

his money in the Bank of Commerce 
to ** H. F., son of C. Sc A. F., when he 
becomes of ago, to rcoeive it in full 


with the Interest.. Should he not 
survive them, Ills next heir shall become 
inheritor ” : — Held : a specific bequest 
of the money & interest which vested 
presently. — Fulton v. Fulton (1876), 
24 Or. 422.— CAN. 

p. Bequest of stock — Specific 

sum in certain stock.) — Be Warren 
(1923), 54 (). L. It. 433.— CAN. 

q. Bequest of particular sum — 

“ Out of my share in D. estate under my 
father's will.”] — Testator by his will 
boqueathed to his sister ” the sum of 


€250 out of my Hha.ro in D. estate under 
my father’s will.” Testator, iu the 
events which happened, took no share 
under his father’s will Held : the 
legacy was demonstrative, Sc was 
accordingly payable out of the testa- 
tor’s rosiduary estate. — In the Will of 
Adam, McLean v. Adam, [19211 
V. L. R. 492 ; 27 Argus L. It. 280 ; 43 
A. L. T. 57.— AUS. 

r. Cancelling promis- 

sory note .) — Testator by his will 
bequeathed a legacy in the following 



296 


Wills. 


Sect , 4 . — Duties of representative : Sub-sect. 2, 7?.] 

pay them. — Simmons v , Vallance (1793), 4 
Bro. C. C. 345 ; 29 E. R. 927. 

1273. “ £100 long annuities stock.”] 

— Begacy of £100 Long Annuities stock : held 
upon the context of the will A the terms of the 
gift as compared with those of the other boquests 
A upon the evidence of the state of the funded 
property to be pecuniary A not specific. — A.-G. v. 
Grote (1827), 2 Russ. A M. 699 ; 39 E. R. 561, 
L. C. ; revsg. (1817), 3 Mer. 316. 

Annotations : — Distd. Colpoys v. Colpoys (1822), Jac. 451. 
Consd. Boys v, Williams (1831), 2 Buss. & M. 689 ; Gordon 
v. Dull (18G1), 3 De G. F. & J. 662 ; Re Grainger, Dawson 
v. Higgins. [1900] 2 Ch. 756. Reid. Warren v. Postle- 
thwaite (1845), 2 Coll. 108 ; norwood v. Griffith (1853), 2 
W. B. 71. Mentd. Hart v. Tulk (1852), 2 De G. M. & G. 
300. 

1274. Particular amount prosessed by 

testator.] — A. by liis will bequeaths to his two 
daughters A. & E. £2,702 3 s. capital stock in the 
bank of England, A £2.000 sterling capital stock 
in the English East India co., to be equally divided 
between them ; after making his will he sold 
£702 3s. of the bank stock. The ct. held that 
testator having the stock at the time he made his 
will, he meant to give that very individual stock, A 
the sale of part afterwards was an ademption pro 
tnnto . — Jeffreys v. Jeffreys (1743), 3 Atk. 120 ; 
26 E. R. 873; affd. (1744) 3 Atk. at p. 124, L. C. 
Annotations : — N.F. Re Willcocks, Warwick v. Will cocks, 

[1921] 2 Ch. 327. Refd. Simmons v. Vallancc (1793), 4 
Bro. C. C. 345. 

1275. .] — Rogers v. Clarke 

(1838), Coop. Er. Cas. 376 ; 47 E. R. 552. 

1276. .] — The bequest of a sum 

of stock in pounds, shillings, A pence, being the 
exact amount of the stock testator possesses at the 
date of his will, is a general legacy, unless there is 
something else on the face of the will to indicate 
that testator intended it to be specific . — He 
Willcocks, Warwick v. Willcocks, [1921] 2 
Ch. 327 ; 91 L. J. Ch. 27 ; 126 L. T. 86 ; sub nom . 
He Wilcocks, Warwick v. Wilcocks, 65 Sol. Jo. 
793. 

1277. Specific sum In certain stock — 

“Or In whatever funds same should be found 
vested.”] — Hosking v. Nicholls, No. 1247, ante. 

1278. “ Now standing In my 

name.”]— A legacy of £10,000 Consols “now 
standing in my name : — Held : from the context 
of the will, not to be specific. — Auther v. Auther 
(1843), 13 Sim. 422 ; 1 L. T. O. S. 106 ; 7 Jur. 
410 ; 00 E. R. 164. 

1279. Direction for purchase out of 

residue — In case of deficiency.] — A bequest of 
£5,000 consols, with a direction that, if testatrix 
should not have suflicient stock to answer the 
legacy, her exors. should, out of her residuary 
estate, purchase enough to make up the deficiency ; 
— Held : to create a specific, A not a merely 
demonstrative, legacy. — Townsend v. Martin 
(1849), 7 Hare, 471 ; 08 E. R. 194 ; subsequent 
proceedings, sub nom. Cole v. Miles (1852), 10 
Hare, 179. 

Annotation : — Refd. Colo r. Milos (1852), 10 Ilurc, 179. 

1280. Money testator “ might have ” 

in annuities.] — (1) Where, in a residuary gift, 
specific property is bequeathed, the bequest may 
nevertheless be specific as to that particular 
property though general as to the rest. 


(2) Testator bequeathed his Consols to A., & 
directed his exors. to sell all such parts of his 
estate A effects as should not consist of ready 
money or money in tho funds, A “to stand 
possessed of the moneys to arise thereby, with such 
ready money & the money he might have in the 
long annuities, upon trust ” for A., B. & C. : — 
Held : the long annuities were specifically be- 
queathed, A not liable to contribute towards the 
payment of general legacies. — Mills v. Brown 
(1855), 21 Beav. 1 ; 52 E. R. 758. 

Annotation : — As to (1) Refd. Re Tootal’s Estate, Hankin r. 

Kill mm (1876), 2 Ch. D. 628. 

1281. Power of appointment over 

Government stock.] — A married woman who had 
a power of appointment over a fund invested in 
Government stock, by her will gave legacies of 
specified sums of the fund : — Held : the legacies 
were specific, A carried interest from her death. — 
Davies v. Fowler (1873), L. R. 10 Eq. 308 ; 43 
B. J. Ch. 90 ; 29 L. T. 285. 

Annotation : — Mentd. Re Kill!*, Travers v. Kolly, [1904] 1 

Ch. 363. 

1282. Greater amount than possessed 

by testator.] — Testator by his will dated five days 
before his death, gave “ all those my 7,000 dollars 
payable to me or the produce thereof,” in trust for 
his sisters. He died possessed of twenty dollars 
in gold A 0,800 dollars in United States 5/20 Bonds. 
The 5/20 Bonds having been sold by the exor., 
produced 7,863 dollars : — Held : tho gift was a 
good specific gift of the 6,800 dollars in 5/20 Bonds 
or the produce thereof. — Palin v. Brooks (1878), 
48 L. J. Ch. 191 ; 26 W. It. 877. 

1283. — — On trust for sale & distribu- 

tion between certain charities.] — Testator, by will 
made in 1887, gave to trustees £10,000 New 3 per 
cent. Bank annuities upon trust to apply the 
dividends in making certain payments to his 
w r ife during her life, A after her death upon trust 
for sale A distribution between certain charities. 
By a codicil made in 1891, testator, after reciting 
the above gift A that the bank annuities had been 
converted into 2f per cent. Consols, bequeathed 
to his trustees £15,000 2 'i per cent. Consols then 
standing in Ids name, upon trust to apply the 
dividends in making the payments to his wife 
directed by his will ; A he further directed that, 
in addition to those payments, Ids trustees should 
out of such dividends during the life of Ids wife 
make further annual payments to the charities 
therein mentioned, A in all other respects con- 
firmed his said will. Testator survived his wife, 
A died in 1894:- Held: tho. bequest to the 
charities by the will had not been revoked by the 
codicil, the legacy was demonstrative, not- specific. 
— He Howell-Shepherd, Churchill v. St. 
George’s Hospital, [1894] 3 Ch. 619 ; s\d) nom. 
lie Shepherd, Churchill v. St. George’s 
Hospital, 64 B. J. Ch. 42 ; 71 D. T. 510 ; 43 W. R. 
95 ; 8 R. 735. 

1284. Debenture stock “in ” certain 

railways.] — A gift of “ 2,000 4 per cent, debenture 
stock in the Argentine Great Western Railway ” 
is a general A not a specific legacy where there is 
nothing in the context to prevent such a con- 
struction, A therefore it does not carry interest 
from the death of testator. — He Curry, Curry v. 
Curry (1908), 53 Sol. Jo. 117. 

1285. - — Particularised in schedule.] — 


words, “ I give bequeath unto my 
sister, C., $900.00, which I authorise & 
direct my trustee to pay by the cancella- 
tion of a promissory noto for that 
amount made by my said sister in 
favour of myself.” There never had 
been a promissory note such as that 


referred to. There was, however, a 
note for $900 by C. ’s husband in favour 
of testator : — Held : the legacy was 
not a specific legacy of the noto to 
be cancelled & delivered up, but 
was a demonstrative legacy payable 
primarily from the source indicated, 


failing which it wus payable out of the 
general estate.— Re McIntosh Estate 
(M an.), [1923] 2 W. W. It. 605.— CAN. 

t. <* which sum my son 

has invested for me.."] — By a general 
disposition & settlement testatrix 
bequeathed her whole estate to her 



Part VJ.— Executors and Administrators. 297 


Testatrix bequeathed to each of the persons 
named in a schedule to her will “ tho ” stocks, 
shares & securities, particulars whereof were in the 
schedule set opposite to his or her name. She 
also bequeathed to A. C. S. “ the ” stocks, shares 
A securities, particulars whereof were set forth in 
another schedule thereto. The first schedule 
comprised Indian investments & included shares 
in a number of industrial concerns in India. The 
other schedule comprised English investments A 
included shares in a number of industrial concerns 
in England. 

Testatrix was at the date of her will possessed 
of investments corresponding in every detail 
both as to amount & description with the invest- 
ments described in the two schedules : — Held : 
the legacies were specific & not general legacies. — 
He Hawkins, Public Trustee v. Shaw, [1922] 2 
Oh. 509 ; 91 L. J. Ch. 480 ; 127 L. T. 488 ; 00 
Sol. Jo. 012. 

1286. Bequest of residue.] — Adams v. 

Meyrick (1724), 1 Eq. Cas. Abr. 271, pi. 13 ; 21 
E. It. 1039. 


Annotations : — Refd. Walker v. Jackson (1743), 2 Atk. 021. 
Mentd. Bicknei v. Pago (1740), 2 Atk. 79 ; Hone v. Med- 
craft (1783), 1 Bro. O. C. 201 : Anouster v. Mayer (1 785), 
1 Bro. C. C. 454 ; Burton v. Knowlton (1790), 3 Yes. 107, 


1287. 


Residuary devise of real estate 


— Wills Act, 1837 (c. 26).] — Semblc , every devise of 
lands, whether in particular or general terms, is, 
since above Act came into operation, as it was 
before that period, specific. — P earmain v. Tvviss 
( 1800), 2 Cliff. 130 ; 29 L. J. Ch. 802 ; 2 L. T. 81 ; 
0 Jur. N. 8. 337 ; 8 W. It. 329 ; 00 E. It. 50. 

A n notations : — Refd. Clark r. Clark (1865), 34 L. J. Ch. 177 i 
Uibbins v. Kyden (13(59), L. B. 7 Eq. 371. 

1288. Bank annuities directed to be pur- 

chased out of personal estate.] — Testator, by his 
will, directed £3,920 bank annuities to he pur- 
chased out of his personal estate, for persons 
named in his will, & gave several legacies to other 
persons. The personal estate not being sufficient 
to purchase so much bank annuities, A to pay the 
other legacies, a question arose, whether the bank 
annuities so directed to be purchased were to be 
considered as pecuniary, or specific legacies : — - 
Held : the bank annuities so to be purchased were 
to be considered as pecuinary. A not as specific 
legacies. — Gibbons v. Hills (1759), 1 Dick. 324 ; 
21 E. B. 293. 

1289. Bequest of particular sum Out 

of my reduced bank annuities.”] — Legacy of 
“ IT ,000 out of my Reduced Bank Annuities ” : — 
Held : pecuniary, the ct. leaning against holding a 
legacy specific, unless clearly intended. — Kirby 
v. Potter (1799), 4 Yes. 718 ; 31 E. B. 387. 

Annotations : — Apld. Dnvk’H r. Fowl* r (1873), L. 1L 1(5 K<j. 
308. Refd. Deane v. Test (1803), 9 Yes. 14(5 ; Bothamley 
v. Shorson (1875), L. B. 20 Eq. 304 ; lie Wait, [1927 j 1 Ch. 
GOG. 


1290. 


- “ Which said sum is in two 

of “ £5,000 sterling or 50,000 


bills. * '] — Legacy 

current rupees/’ afterwards described as ** now 
vested in ” the East India Go.’s bonds, A some- 
times mentioned as “ the said sum of £5,000 
sterling ” : — Held : not specific, but general ; as 
a demonstrative legacy ; with a fund pointed out ; 
a construction to be favoured for a natural child ; 
as giving a provision in all events : the will also 
giving one legacy, clearly specific, viz. the sum of 
£3,348 “ which said sum is in two bills ” described 


as then laying for acceptance. — G illatjme v. An- 
DERLEY (1808), 15 Ves. 384 ; 33 E. R. 799, L. 0. 

Annotations: — Consd. Sidobotham r>. Watson (1853), 11 
Hare, 170. Distd. lie Pratt, Pratt ?*. Pratt, [1894] 1 Ch. 
491. Refd. Mytton v. Mytton (1874), L. B. 19 Kq. 30. 

1291. ■ Money received from debtors by 

third person — In hands of third person.] — A legacy 
of £1,000, “ being part of the moneys received by 
J. from my debtor A. G., but not remitted to me,” 
is specific. — Nelson v. Garter (1832), 5 Sim. 530 ; 
58 E. R. 437. 


Annotation Refd. lie Bobo, Slade i\ Walpole (1889), GI 

L. T. 497. 

1292. “ My share of capital in bank- 

ing business.”] — Bequest of £10,000 sterling, 
“ being my share of the capital now engaged in 
the banking business,” etc. : — Held : to be a 
demonstrative A not a specific legacy. — .Sparrow 
v. Josselyn (1852), 10 Beav. 135 ; 51 E. R. 729. 

1293. “ Invested in Indian security.”] 


Testatrix having £3,000 East India Debenture 


Bonds gave a legacy by the following description : 
“ The sum of £3,000 invested in Indian security ” : 
— Held : not a specific legacy. -Mytton v. 
Mytton (1874), L. R. 19 Eq. 30 ; 44 L. Gh. 18 ; 
31 L. T. 328 ; 23 W. R. 477. 

Annotations : — Consd. lie Pratt, Pratt r. Piatt, 11804] I 1 Ch. 
491. Refd. lie Tyler, Tyler r. Tyler (1891), G5 L. 1. 3G7. 

1294. — — Sum “ now vested in ” certain 
stock.] — Gillaume v. Adderley, No. 1290, ante . 

1295. Particular estates guaranteed for 

payment of legacies.] — Testator gave a number of 
legacies, adding : “ 1 guarant ee my estates at C. 
for the payment of the above legacies ” : A lie, 
in the subsequent part of his will, gave many other 
legacies. The first class of legacies are not specific, 
A, failing the estates at 0., arc to be borne by the 
general personal estate. — Will OX v, Rhodes 
(1820), 2 Buss. 452 ; 38 E. B. 405, L. C. 

Annotations : — Consd. Creed r. Creed (1814), 11 Cl. Sc Fin. 
491. Refd. Williams r. H turtles (1857). 21 Beav. 174. 


1296. Bequest of annuity.] — Testatrix 

after making two specific bequests of sums in the 
long annuities, gave the residue of her property, 
all she did or might possess in the funds, copy or 
leasehold estates, to her sisters during their lives ; 
A at the decease of both, to be divided equally 
between her cousins. Testatrix’s estate, after 
satisfying the specific bequests, consisted in part 
of £150 per annum in the long annuities :-~IIcld : 
the sisters were entitled to receive the dividends 
accruing on the long annuities as a specific legacy. 
— Bethune v. Kennedy (1835), 1 My. A Cr. 114 ; 
10 E. R. 320. 

Annotations : — Consd. Lichfield v. Baker (1840), 13 Beav. 
447 : Chambers v. Chambers (184G), 15 Sim. 183. Folld. 
Hill r. Hill (18G5), 12 L. T. 797. Reid. Vaughan v. Beck 
(1841), 1 Ph. 75 ; Caldecott v. Caldecott (1842), 1 Y. Sc 
C. Ch. Cas. 312 ; Colo v. 8 tutcly (1842), G Jur. 314 ; Hinves 
v. Hinves (1844), 3 Hare, G09 ; Sutherland v. Cooko (1844), 
1 Coll. 498 : Pickup v. Atkinson (184(5), 5 Hare, G24 ; 
Simpson r. Earles (1847), 11 Jur. 921 ; Burton v. Mount 
(1848), 2 Do G. A 8 m. 383 ; House r. Way (1818), 18 
L. J. Ch. 22; Morgan r. Morgan (1851). 14 Beav. 72 ; 
Mills v. Brown (1855). 21 Beav. 1 ; Tlmrsby t\ Thursby 
(1875), L. R. 19 Eq. 395 : lie Tootuls Estate, Hankin v. 
Kilburn (1876), 2 Ch. D. G28 ; Macdonald r. Irvine (1S78), 
8 Ch. D. 101. 

1297. — Charged on particular property 

& “all residuary personal estate ” — ” Save & 
except ” other property.] — Testatrix bequeathed 
an annuity of £100 to her niece for life, A charged 
the same upon her leasehold property in Wimpole 


daughter F„ “ with the exception of 
£300 sterling of mine which my eon A. 
has invested for me. Sc which I do hereby 
leave Sc bequeath to himself." At the 
date of the settlement A, had in his 
possession a sum of £300 belonging to 
Ids mother on which he paid interest 


to her. This sum he subsequently 
repaid to her before her death : — Held : 
the legacy to A. wob a specific legacy of 
a sum of £300 in his hands at the date 
of the settlement. — M aclean r. Mac- 
lean’s Executrix, [1908] 8. C. 83$.- 
SCOT. 


u. Specific distinguished from general 
legacy d — A specific, as distinguished 
from a general bequest, must bo a 
bequest in terms clearly expressing 
testator's intention that a specific 
article or clasR of articles, or a specific 
debt or class of debts, or a specific 
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Street A all A every her residuary personal estate 
<fc effects whatsoever, save A except her leasehold 
premises at 11. : — Held : this was a demonstrative 
legacy. — Livesay v. Redfern (1830), 2 Y. A C. 
Kx. 90 ; 0 L. J. Ex. Eq. 35 ; 1(30 E. R. 32 J. 

Annotation :■ — Consd. Robinson v. Gcldard (1852), 2 Mac. & 

G. 735. 

1298. Bequest of money due to testator on 

bond.] — A gift to A. B. “of the sum of £100, which 
said sum is owing to me, by bond, from her 
father ” : — Held : a spocifio A. not a demonstrative 
legacy. — Davies v. Morgan (1839), 1 Beav. 405 ; 
3 Jut. 281 ; 48 E. R. 997. 

1299. Bequest of shares— Testator possessed 

of no shares answering description.] — Testator 
having fifteen & a half Leeds A Liverpool (’anal 
shares, which by Act of Parliament were to be 
deemed personal estate, bequeathed five A a half 
such canal shares to A., five such shares to B. A 
five such shares to fJ, There was no description 
or reference in the will to show that testator 
intended to give the particular shares which lie 
held at the date of his will. At his death he 
possessed no Leeds A Liverpool Canal shares : 
Held : the legacies were general, A not specific. 
Robinson v. Addison (1840), 2 Beav. 515; 9 
L. ,T. Oh. 309 ; 4 Jur. 047 ; 48 E. R, 1281. 

Annotations ;~~Refd. Mytton r. Myttori (1871), L. R. 10 Eq. 

30 ; 7 ie Tyler, Tyler v. Tyler (1891), 05 J,. T. 307 ; 7>Y 

Willeocks, Warwick r. Willcocks, (19211 ‘2 Ch. 32?. 

1300. “As many shares as I shall 

leave children 99 — More children than shares at 
death.] — Testator bequeathed as many of his canal 
shares as he should leave children him surviving, 
one of such shares to be in trust for each of his 
children. At the date of his will he had eight 
shares A seven children, A at his death he had ten 
shares A eleven children : — Held : the bequest 
was specific. — Miller v. Little (1840), 2 Beav. 
259 ; 48 E. R. 11S0. 

A notation : — Refd. Bothamley v. Skcrson (1875), L. Tt. 20 

Eq. 301. 

1301. Testator possessed of exact 

number mentioned in will — Shares not referred to 
as being in possession.] — A bequest of shares not 
referred to as being in testator's possession is not 
necessarily specific because he has the exact 
number mentioned in his will ; but a bequest of 
a certain number of Wheal A. shares, A afterwards 
of “ all the remaining Wheal A. shares, I may 
hold at the time of my decease,” was held to be 
specific ; A, under the same will, bequests of 
shares corresponding with the exact number held 
by testator, A mixed up with bequests clearly 
specific, were held to be specific also. — Hill r. 
Hill (18(35), 12 L. 3’. 797 ; 1 1 Jur. N. »S. 806. 

1302. Mixed with other bequests 

clearly specific.] — Hill v. Hill, No. J301, ante . 

1303. Certain number of particular 

shares — & “ all remaining shares 99 of same kind.] 
— Hill v. Hill, No. 1301, ante. 

1304. Devise of freehold, copyhold & lease- 

hold property.] — Symons v. James, No. 1337, post. 

1305. Executors authorised to permit 

persons to carry on business— Without payment for 
goodwill — Stock to be ascertained by arbitration.] — 


Testator authorised Ids exors., in case his nephew 
A clerk “ should elect to carry on his business, to 
permit them to do so without any payment for 
goodwill ” ; the value of the stock was to be 
acsortained by arbitration, A to be payable by 
instalment s within ten years :—Held : this con* 
f erred a right on the nephew A clerk, as specific 
legatees, A not a mere discretion on the exors. — 
Eryer v. Ward (18(32), 31 Beav. 602 ; 32 L. J. 
Ch. 433; 9 Jur. N. S. 164; 11 W. R. 104; 54 
E. R. 1272. 

1306. Bequest by person entitled under 

will — Share in sum of stock.] — A bequest of “ the 
share in a sum of £10,000 Consols, to which I am 
or may, in certain events, become entitled undor 
the will of my father ” is a specific legacy. — He 
Borrer’s Trusts, Dunlop v. Borrer (1909), 54 
Sol. Jo. 32. 

1307. — Bequest of property, stock & money — 
In terms including whole residue.] — Testator gave 
certain legacies to his trustees A to his w T ife, A 
then gave to his trustees copyhold A leasehold 
property, A all the stocks, funds A securities A 
all sums of money in his house or at Ids bankers 
or elsewhere at the time of his death, A also all 
debts or sums of money A securities for money 
owing to him, upon trust to pay to his wife, in 
addit ion to the legacies A bequests therein given, 
an annuity, A, subject to the annuity, gave this 
propert y to two children equally. He then gave 
several other specific bequests, A gave the residue 
of his property to trustees upon trust for his wife, 
but subject to the payment of debts, legacies A 
other charges : — Held : the gift of copyhold A 
leasehold properties, A of stocks, funds, securities 
A debts was specific, A, as there was no residuary 
estate out of which to pay the legacies, they must 

fail. Roffey v. Early (1873), 42 L. J. Ch. 472 ; 

sub nom. He Roffey ’ s Estate, Roffey v. Earley, 
28 L. T. 617 ; 21 W. Tt. 616. 

1308. Bequest of all personal property.] — 

A gift by will by a testator to bis wife of “ all my 
personal property, all sums of money which I 
may possess or may be owing to me at the time of 
my decease, together with all the furniture, farm- 
ing implements,” A other things in the family 
mansion, is not specific. — Fairer v. Park (1876), 

3 Ch. D. 309 ; 45 L. .T. Ch. 760 ; 35 L. T. 27. 

Annotation : — Refd. Robertson r. Broadbent (1883), 8 App 

Cas. 812. 

1309. Devise of land residuary In form.] — 

A devise of land, though in form residuary, is 
specific (Ciiitty, J.). — Phillips v. Low, [1892] 1 
Ch. 47 ; 61 L. J. Ch. 44 ; 65 L. T. 552. 

Annotations : — Mentd. Corbett r. Jonas, 11892] 3 Ch. 137 ; 

Nlcholls v. Nlcholls (1899). 81 L. T. 81 i ; Milner’s .Safe Co. 

r. (1. N. N City Uy., 1 1 907 J 1 Cli. 208 ; Mchwnnn v. Cotton, 

1 1 91 0J 2 Ch. 459. 


Sub-sect. 3. — Order of Application of Assets. 

See, also , Executors, Vol. XXIII., pp. 473- 
530, Nos. 5425-5970. 

1310. Liability of real or personal estate for 
payment of debts & legacies.] — The legacy is a 
charge on the lands, for the words, subject to the 
exception of what was given before, amount to 


sum or Hvnns of money severed from 
all other articles, debts or sums of 
money, <Sc forming a part & a part only 
of testator’s actual personal property, 
either at the time when the will was 
made, or when in the absence of an 
apparent contrary intention the will 
takes effect, viz., immediately before 
the death of testator, is to bo enjoyed 


by the legatee in specie. — Sinclair v. 
Young (1888), 14 V. L. IL 721. — AUS. 

a. General devise — Effect of erroneous 
specific description .] — where testator, 
after devising to his wife tor life all 
his real estate, stated the lots of land 
of which it was composed, A, amongst 
others, the front half of a lot of which 
only the rear half belonged to him ; — 


Held : tho wife took the rear half. — 
Dob d. Taylor v. Paterson, 3 O. 8. 
497. — CAN. 

PART VI. SECT. 4, SUB-SECT. 3. 

1310 i. Liability of real or personal 
estate for payment of debts <C* legacies ,] — 
Where tostator devised certain real 
estate specifically, & also made specific 
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tho same as if testator had given his goods, lands 
& chattels, subject to what was given before. 

The goods, lands & chattels are given altogether 
as one fund, At lands are inserted in the middle, 
& the whole are subject to the exception of what 
was given before ; this, 1 think, amounts to the 
same, as if he liad given them subject to what was 
given before ; therefore, 1 think this legacy is a 
charge on the lands (Loud Hardwioke, 0.). — 
Edgell v. Haywood (1740), 3 Atk. 352 *, 26 E. It. 
1003. 

Annotation : Mentd. Otlcy v. Lines (1 81D). 7 Trine, 271. 

1311. - — — ,J — A. seised of a remainder in fee 
expectant of an estate tail in N., limited the same 
to himself for life, remainder to trustees for a 
term of ninety-nine years on trust amongst oilier 
tilings to raise & pay such sums of money, A to 
such persons as A. should by deed or will appoint *, 
& he reserved to himself a general power of 
revocation of all the uses thereby limited. A. 
afterwards by deed appointed that wiien the 
estate tail should be spent, «te the term come into 
possession, the trustee should raise £2,000 for W. 
it covenanted that if the estate tail should be 
spent in his own lifetime, then he would pay the 
£2,000 unto W. ; but if not till after his death, Ar 
he should revoke the term of ninety-nine years, 
then that his heirs, exors., etc., should, within a 
year after the estate tail should be spent, pay the 
£2,000 to W. with a proviso that if N. should suffer 
a recovery of the premises A: bar the remainder 
in fee, the £2,000 should not be payable. A. 
afterwards by will revoked all the uses of the first 
sett lement “ to all intents & purposes whatsoever, 
as if the same had never been limited ” ; Ac thereby 
devised all the premises “ subject nevertheless 
to payment of t he sum of £2,000 to W.” in manner 
therein mentioned. A. died A afterwards N. died. 
The £2,000 remained a charge on the devised 
premises after the deat h of N. notwithstanding the 
revocation of the term, & the personal estate of 
A. was not applicable to it. — Wilson v. Dar- 
lington (Karl) (1785), 1 Cox, Eq. Oas. 172; 20 
E. E, 1114. 

1312. -.] — Testator gave all his personal 

estate to his wife, exonerated from the payment 
ot his debts ; he t hen charged his real estates with 
his debts, afterwards directed two legacies to be 
paid out of all his real estate, without exempting 
his personal estate from the payment of them : — 
livid : the wife took the personal estate exempted 
from the legacies as well as the debts. — .Tones v. 
Bruce (1810), 11 Sim. 221; 1 Jur. 1055; 50 

E. R. 850. 

A tir> ntatiovA : — Distd. Davies v. Ashford (1815), 15 Rim. 42. 
Consd. Robertson r. Broadbcnt (1883), 8 App. Cas. 812. 

13 X 3 . .] — Upon the construction of a will : 

--Held : the effect of general words of charge at 
the commencement was not cut down by subse- 
quent words. 

I am of opinion upon this will that there is at 
the commencement of it, plainly expressed, an 
intention to charge all the property with all the 


debts, & that the following parts of the will do not 
contain any sufficient indication of a contrary 
intention, therefore, according to the true 
construction, whatever might bo the order of 
precedence in which testator considered the pro- 
perty chargeable, all the property is charged 
(Knight Bruce, V.-O.). — Tones v. Williams 
(1844), 1 Coll. 150 ; 8 Jur. 373 : G3 E. R. 364. 

1314. Personal estate deficient.] — Foley 

a. Percival (1703), 4 Bro. 0. 0. 410 ; 29 K. R. 
908, L. C. 

1315. — — — -.] — Real estate made liable to a 
legacy, the personal estate proving deficient, & it 
being testator’s intention that it should be raised 
at all events. — Jones v. Selby (1700), Prec. Ch. 
288 ; 2 Eq. Cas. Abr. 371 ; 24 E. R. 138, D. C. 

1316. — - — A man makes his will in 

the following manner : As to the disposal of my 
worldly estate, I give & devise, etc., & then gives 
his lands to his eldest son in tail, remainder to his 
three other sons in tail, & devises copper mines & 
other estates to liis eldest son, to be sold for pay- 
ment of his debts, & gives his daughter £1,500 ; 
there not being personal estate sufficient to pay 
this legacy, whether real estate, by the words of 
this will, shall be charged therewith. — Pawlet 
(IjORd) v. Parry (1716), Prec. Ch. 449 ; 2 Eq. Oas. 
Abr. 407 ; Gilb. Ch. 123 ; 24 E. R. 200, L. C. 

1317. .] — The words, “ Imprimis, I 

will that all the debts that I shall owe at the time 
of my decease, be discharged <fe paid,” are sufficient 
to make the real estate liable, in case of a de- 
ficiency of personal assets. — Legh v. Warrington 
(Earl) (1733), 1 Bro. Pari. Cas. 511 ; 1 E. R. 723, 
II. L. ; afffj. S. O. sub uom. Warrington (Lord) v. 
Lee (1732), Kel. W. 39, L. 0. 

Annotations:- Consd. O’Brien v. Jnchiquin (1744), Bldg. 

temp. II. 230. Distd. Thomas t\ Britncll (1751), 2 Ves. 

Sen. 313. Apld. Ellison v. Airey (1754), 2 Ves. Son. 568 ; 

Godolphln v. Tenner k (1754). 2 Vos. Sen. 271 ; Clifford r. 

Lewis (1821), 6 Madd. 3.1. Consd. Price v. North (1841), 

11 L. J. Ch. G8. 

1318. .] — Testator charged his real 

estate with £1,000 to be applied as the residue of 
his personal estate was therein after directed. 
ITc then gave the residue of his personal estate 
after his debts, legacies, & funeral expenses were 
paid, to ceiiain trustees for the benefit of his 
relations in manner therein mentioned. The 
personal estate was deficient for payment of his 
debts. The £1,000 is payable to the trustees for 
the relations without being subject to the claims 
of the creditors. — Kjllet v. Ford (1788), 1 Cox, 
Eq. Cas. 442 ; 29 E. R. 1240, L. C. 

1319. .] — Testator directed his debts 

& funeral & testamentary expenses to be paid out 
of his personal estate. He then devised his free- 
holds to trustees to be sold & the proceeds, after 
deducting costs, to be deemed part of the residue, 
of his personal estate, & to be subject to the 
dispositions thereinafter made of the same. 
Testator then gave a legacy of £1,000 upon certain 
trusts, & finally directed all the rest & residue of 
his personal estate to go to his wife for life, 


pecuniary bequests to several persons : 
—Held: the real estate so devised 
could not he sold to contribute towards 
the pecuniary bequests.—- /fr Tier's 
Will, 2 11. & C. 358.— CAN. 

1310 ii. .1 — Hakuold r. Wallis 

(18G3), 10 Gr. 107. — CAN. 

1310 ill. .] — Devolution of Es- 

tates Act, 11)20, b. 5, has not. changed 
tho order in which the different classes of 
property are applicable to tho payment 
of debte , — lie Wat. z Estate (Sask.), 
11923) 3 W. W. IL 1306.— CAN. 

1810 iv. .] — Hovtk r. Carlow, 

15 O. Tt f G9 7.— CAfy 


1310 v. ,] — I)e Vf.beii v. 

AxmtEWH, 3 All. 383. — CAN. 

1310 vi. — — .1 — Eastern Trust Co. 
v . Mills (1923), 50 N. S. K. 311 . — CAN. 


1310 vii. -.1 — Re Howry, Mr* 

Callum r . Tuusley, 21 Gr. 485.— 

CAN. 


1314 i. 


Personal estate deficient.) 


— Testator gave four pecuniary legacies 
& then disposed of tho rosidue of his 
property, lie directed “ that the first 
lour legacies are to be paid in cash 8c 
that tho real estate is not to be mort- 
gaged or sold ” : — Held : aftor exhaus- 
ijon of the personalty, the balance of 


the legacies should be payablo first out 
of the produce rents Sz profits of the 
realty &, as to tho balance should form 
a charge on tho land — Rc 1 1 use 
(Sask.), 11924] 1 D. L. R. 437 ; 1 

W. W. It. 119; 18 Sask. L. It. 62- 
CAN. 

b. I)ei>ise of incumbered 

— Testatrix specifically devised to her 
grandson a part of her land, which was 
Incumbered. To pltf . she gave a legacy 
of $5,000. The remainder of her 
estato, consisting of personalty & othor 
lands, she did not dispose of or in any 
way refer to in her will, except in this 
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remainder over. The pure personal estate being 
insufficient to pay all the debts & legacies : — 
Held : the legacy of £1,000 ought to bo paid out 
of the moneys arising from the sale of the real 
estate . — Re Woollauo’s Trust (1854), 18 Jur. 
1012. 

1320. .] — Testatrix, by her will, gave 

her real & personal estate to exors., with a direction 
to convert her personal estate into money, & to pay 
thereout her debts, & a pecuniary legacy to A., <fe 
to hold the entire residue of her estate in trust for 
her grandchildren. By a codicil she directed the 
trustees acting under such w r ill to pay additional 
legacies. The personal estate proving insufficient 
for payment of the debts & legacies : — Held : the 
legacies were a charge on the real estate. — Galli- 
mobe v. Gill (1854), 2 Sm. & G. 158 ; 23 L. J. Cli. 
004 ; 18 Jur. 480 ; 05 E. It. 840 ; affd. (1850), 8 
Be G. M. & G. 507 ; 27 L. T. O. S. 270 ; 2 Jur. 
N. S. 1178 ; 4 W. K. 778, L. JJ 

1321. .] — J. devised real estate to his 

son A. in fee, & also gave to A. the residue* of his 
effects, & directed that his son, A. should pay unto 
his, J.’s, grandson a certain sum by instalments. 
A. paid several sums on account of the instal- 
ments, «fc then refused to pay any more, on the 
ground that the personal estate v T as insufficient : — 
Held : under the terms of the w T ill the legacy was 
charged on the real as well as on the personal 
estate, <fc A. himself was personally liable in case 
the assets should be deficient. — Preston v. 
Preston (1850), 2 Jur. N. 8. 1040 ; 4 W. R. 455. 

1322. .] — Testator devised his free- 

hold estates to trustees for one hundred & twenty 
years upon trust that they should enter into 
possession of & manage them, & out of the “ rents 
A profits ” pay such of his debts as the personal 
estate should be insufficient to pay, & also pay 
there out the interest on incumbrances, & £50 a 
year to each of the acting trustees, £200 a year 
to J. for life, & should accumulate the residue of 
the rents A profits for t wenty years after the death 
of the survivor of five persons named in the will, 
A apply the fund in discharge of the incumbrances 
on the estates. Subject to the term of one hundred 
A twenty years he devised his estates to J. for life, 
with remainder to his sons in tail male, with 
remainder to pltf. for life, with remainder to pltf. ’a 
sons in tail male, with remainders over. 

By a codicil testator revoked the devise of his 
freehold estates for the one hundred & twenty 
years’ term, Ac instead, devised them to his trustees 
for two hundred years, upon trust that they 
should raise out of the “ rents <fc profits ” such 
sums as they should in their discretion think 
necessary to be raised in aid of his personal estate 
for payment of his debts, other than his mtge. 
debts, & the legacies bequeathed by his will, & 
should pay the moneys to be raised accordingly ; 
& should also out of the “ rents & profits ” raise 
£1,000 annually until the death of J., A invest the 
same & accumulate the interest thereof, <fc apply 
the trust fund in payment of incumbrances on the 
estates. Subject to the term of two hundred 
years he devised his estates to J. for life, A after 


his death to the trustees for one hundred & twenty 
years upon trust that they should enter into 
possession of & manage the estates, & out of the 
“ rents & profits ” pay the expenses of manage- 
ment, & invest & accumulate the residue of the 
“ rents & profits ” for twenty years after the 
death of the survivor of the five persons named 
therein, & apply the last-mentioned trust funds 
in payment of incumbrances. Subject to these 
changes testator confirmed the dispositions made 
by his will. 

The personal estate was insufficient to pay the 
debts. J. survived testator & died without issue. 
Pltf. then became tenant for life in possession. 
On special case : — Held : according to the 
ordinary legal construction of the words in the 
codicil, testator intended the delicicncy between 
the personal estate <fc the amount of the debts to 
be raised by an assignment of the t wo hundred 
years’ term. The ct. accordingly declared that 
the debts other than mtge. debts, so far as the 
personalty was insufficient, were primarily charged 
on the corpus of the estate in exoneration of the 
income, & were raisable out of the corpus. — 
PlTZ HERBERT v. Weld (1875), 2t W. It. 43, L. JJ. 

A limitation : — Refd. Metcalfe v. Hutchinson (1875), 45 

L. J. Ch. 210. 

1323. Real estate devised to be sold — 

Bequest of surplus subject to debts & legacies — 
Bequest of residue of personalty.] — Real estate 
devised to be sold, & the surplus, subject to debts, 
given from the heir-at-law. Residue of personal 
bequeathed to testator’s sister, who is made sole 
extrix. The real estate shall exonerate the 
personal from payment of debts. — II aytohd v. 
Benlows (171(1), Amb. 581 ; 27 E. R. 375 ; sub 
no m. Wat n Wright v. Bend lows, Gilb. Oh. 125 ; 
Free. Oh. 451 ; 2 Vern. 718, L. O. 

Annotations: — Consd. Stapleton v. Oolvilo (1750), Cus. 

temp. Talb. 202. Expld. & Distd. Inchiquln v. French 

(1741), 1 Amb. 33. Consd. Gleed r. Glood (1758), 5 Iveny. 

14. Expld. Cogan v. Stephens (1885), 5 L. J. Ch. 17. 

Refd. Walker r. .lackson (1718), 2 Atk. 021; Gray r. 

Minnothorpc (1700), 8 Vos. 105. 

1324. Charge by will on real estate — Charge 

of legacies.] — One seised in fee of a real estate, & 
possessed of a personal estate by will directs that 
his legacies be paid out of bis real estate, A. 
devises bis personal estate to his children ; his 
children shall have his personal estate free from the 
legacies, but charged with (lie debts, the real 
estate only shall be charged with the legacies. — 
Heath v. Heath (1723), 2 1\ Wins. 333 ; 2 Eq. 
Oas. Abr. 375 ; 24 E. R. 738. 

Annotations : — Distd. Davies v. Ashford (1845), 15 Sim. 42. 

Refd. Ion v. Ashton (1800), 2 L. T. 080. 

1325. — .] — Testator directed his 

just debts, etc., to be paid, & gave bis wife, an 
annuity which lie charged on his real estate ; he 
then gave several legacies to be paid in six months 
after his death & several others to be paid after 
the death of his wife, u when lie charged his exors. 
with the payment thereof.” All the residue of 
his real & personal estate he gave to his exors., 
their heirs, etc., as tenants in common for their 
own absolute use & benefit : — Held : the legacies 
payable after the wife’s death were well charged 
on the real estate. — G ross v. Kennington (1813), 


clause : “1 hereby charge my estate 
with payment of all incum brances upon 
the said lands at the time of my 
death ” : — Held: the residue of the 
estate was charged with tho mortgage 
debts to the exclusion of the land speci- 
fically devised. — S cott v. Buttle, 28 
O. K. 393.— CAN. 

c. .] Burk v. Burk, 26 

Gr. 195. — CAN. 

d. Exoneration.} — Ban- 


croft v . Milligan (1913), 5 (). W. N. 
506 ; 30 O. L. K. 1 13.— CAN. 

«. ; Mortgaged land charged with 

legacies .] — Testator devised all his real 
estate to a rntgee. thereof, charged 
with a legacy in favour of an infant, 
& bequeathing legacies to others. The 
mtgee. filed a bill claiming to have the 
sums appropriated as legacies applied 
to the payment of his mtge. debt : — 
Held : no was not entitled to be paid 


out of the personalty in preference to 
tho legacies ; hut he was entitled to be 
paid his mtge. debt out of tho property 
so devised to him, before tho sums 
charged thereon for legacies wero raised. 
— Kicker r. Kicker, 14 Gr. 264. — 
CAN. 

f . Direct ion to pay testamentary 

expenses — Succession duty.) — He Wat- 

kivh (1905), 1 W. L. 1L 457.— CAN. 

g. . Bequests to be paid out of 
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9 Beav. 150 ; 15 L. J. Oh. 167 ; 0 L. T. O. S. 497 ; 

10 Jur. 343 ; 50 E. R. 301 ; subsequent proceedings 
(1848), 11 Beav. 89. 


1326. 


Subsequent devise of part for 


payment of debts & legacies.] — Charge by will of 
the whole real estate in aid of personal for debts 
A legacies, not restrained by subsequent devise 
of a particular part for that purpose, without 
negative words. — E lltson v . Airey (1754), 2 
Ves. Sen. 508 ; 28 E. It. 362, L. C. 

Annotation : — Refd. Wrigley v. Sykes (1850), 21 Beav. 337. 

1327. Subsequent power to sell par- 

ticular estate.] — A general charge of debts A 
legacies upon all the real estates of testator not 
annulled by a subsequent power to sell a par- 
ticular estate only A apply the produce to the same 
purpose ; but that estate was lirst applied. Con- 
struction of a will A several very inaccurate codicils 
upon a disposition of the personal estate, as to the 
interest, whether absolute or for life ; as to the 
extent, whether general, or specific, A exempt 
from debts. Though testator lias charged his 
real estate witli debts in aid of the personal, the 
personal may be given exempt from the debts by 
an unattested codicil. — Coxe v. Basset (1796), 3 
Ves. 155 ; 30 E. It. 945. 

Annotation : — Consd. Wrigley r. Sykes (1850), 21 Beav. 337. 


1328. Direction for payment out of 

personalty if realty insufficient.] — Testatrix de- 
vised all her messuages, lands, tenements, heredita- 
ments A real estate to trustees, in trust to sell, A 
out of the produce to pay her funeral A testa- 
mentary expenses A legacies, except her charitable 
legacies, which she directed to be paid out of her 
personal estate, legally applicable to that purpose, 
A not out of any part of her messuages, lands, etc., 
which she might die seised or possessed of ; A she 
also directed her trustees to keep separate accounts 
of the proceeds of her messuages, etc., A of her 
personal estate legally applicable for charitable 
purposes ; A that, if the proceeds of her messuages, 
etc., should be insufficient to pay the legacies 
directed to be paid therewith, the trustees should 
apply her personal estate iu payment of such 
legacies: — -Held: that notwithstanding the 
personal estate was more than sufficient to pay 
the charitable legacies, no part of it could be 
applied to pay the other legacies until the proceeds 
of the real estate were exhausted. — Dixon v. 
Dawson, Slaw in v . Eausidr (1825), 2 Sim. A St. 
327 ; 3 E. J. O. S. Oh. 195 ; 57 E. It. 371. 

Annotations Refd. .Spencer v. Wilson (3 873), 42 L. J. t'h. 

754 ; Holme* v. Sayer-Mihvard (1878), 38 L. T. 381. 


1329. Payments to younger chlldren.j 

— Testator devised certain lands to his v T ife for 
life, A after her decease, to his eldest son in fee, 
chargeable, nevertheless, in aid of the other 
estates thereinafter devised to him, with the pay- 
ment of the several sums of money thereinafter 
bequeathed to testator’s younger sons A daughters : 
then, after a specilic bequest of personal chattels, 
lie devised all his other real estates to trustees, 
until his eldest or some other son should attain 
twenty-one, subject to the payment of the several 
sums of money thereinafter bequeathed to his 
younger sons A daughters, with a direction that 


his trustees should in the meantime apply the 
rents A profits to the maintenance, education, A 
advancement of all his younger sons A daughters ; 
A then he gave to his younger sons £4,000 each, 
A to his daughters, £3,000 each, to be paid to them 
at twenty-one by his eldest son, if he should attain 
twenty-one, or by such other son as should attain 
twenty-one, A become entitled to his real estates 
by virtue of his will, A he expressly charged all 
his real estates, including the remainder in fee of 
the lands devised to his wife for her life, with the 
payment of the several sums of money so given 
to his younger sons A daughters ; testator died 
intestate as to the residue of iiis personal estate 
Held : the personal estate of testator was not 
applicable to the payment of these legacies or 
portions. — Kirke v. Kirke (1828), 4 Russ. 435 ; 
6 L. J. O. S. Ch. 143 ; 38 E. R. 868. 

Annotation : — Refd. Lock© v. Jarnos (1813), 11 M. A W. 001. 

1330. — Charge of debts.] — Testator, 

by his will, gave to his daughter A., so long as she 
should continue unmarried, all his copyhold 
estates situate at 1\, A also all his live A dead 
stock, furniture, moneys A securities for money, 
after payment of his just debts, funeral expenses, 
A the costs of proving his will ; A declared that, 
if A. should be married after liis death, or die 
unmarried, the whole of the estates, with the live 
A dead stock, furniture A goods whatsoever, 
should be sold, A the proceeds arising therefrom 
be divided between B., 0. A I). : — Held : testator 
had charged his copyhold estates with the payment 
of his debts. — Moores v. Whittle (1852), 22 
L. J. Ch. 207 ; 20 L. T. O. S. 41. 

1331. Debts & legacies.] — Testator 

bequeathed certain personal property to his wife 
specifically, A he devised his real A personal 
property to trustees for sale, A out of the produce, 
in the lirst place, to pay his debts, funeral expenses 
A legacies ; A, in the next place, to invest the 
surplus ; A, subject to the trusts aforesaid, to pay 
the income to his w r ifc for life, with remainder 
over. By a codicil, he gave all his personal 
estate to his wife : — Held : the widow was entitled 
to the personal estate exonerated from the debts 
A legacies, A they were primarily charged on the 
real estate. — Lance v . Aglionby (1859), 27 Beav. 
65 ; 34 L. T. O. S. 69 ; 5 Jur. N, S. 561 ; 54 E. R. 
26. 

A n notations : — Apld. Gilbertson v, Gilbertson (1865), 34 

Brnv. 354 ; Powell v. Riley (1871), L. R. 12 Eq. 175. 

Refd. Robertson v. Broadbeut (1883), 8 App. Cas. 812. 

1332. Legacy “ to be paid out of freehold 

& copyhold estate.”] — Testator charges his real 
estate, which was subject to a mtge., contracted 
by his ancestor, A also all his personal estate, 
with his debts A legacies. The mtge. shall be 
borne by the estate originally liable, not paid out 
of his estates ; A the extrix., having paid it out 
of the personal estate, shall be repaid the money. 
A legacy of £100 out of the freehold A copyhold 
estate, also to be borne by that fund, not paid out 
of the personal estate. — Lawson v . Hudson 
(1779), 1 Bro. C. 0. 58 ; 28 E. R. 982, L. C. ; 
affd. sub nom . Lawson v. Lawson (1781), 3 Bro. 
Pari. Cas. 121, 11. L. 


real estate .] — Stockman v . Stockman 
(P. E. 1.) (1913), 13 E. L. R. 331. — 

CAN. 

h. direction in will as to 

erection of tombstone — Whether direction 
may be disregarded — Assets insufficient 
Jor payment of legacies.] — He Caulk y 
(11)11), 18 W. L. It. 095 ; 4 Sask. L. It. 
280. — CAN. 

k. Particular land charged 

with portion of debts — Kxoneraled pro 


tanlo of residue - Special fund created — 
Expense of administration to be borne 
by fund itself.] — He Wilson (11)13), 24 
O. W. It. 214; 4 O. W. N. 90(3; 9 
1). L. R. (334.— CAN. 

1. Land devised subject to mort- 

gage — Life insurance policy assigned as 
collateral — No indication oj intention (hat 
mortgage be paid from insurance.] — By 
assigning a life insuranco policy as 
collateral security for payment of a 


a tostntor has not signiflod any 
contrary intention ” under ss. 37 & 38 
of tho Wills Act, so as to entitle the 
devisees of the mtgod. land to have the 
mtgeo. debt satisfied out of tho insurance 
or other personal property & whore tho 
mtge. applies the insurance rnonovs to 
the payment of the mtge. tho land 
should stand chargod with tho amount 
for the benefit or those beneficiaries 
thus deprived of it. — He Trustee Act, 
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Sect . 4. — Duties of representative : Sub-sect. 3.] 

1333. Real estate given to executor — & 
residue of personalty after payment of debts & 
funeral expenses.] — Testatrix directed her legacies 
to be paid by her exor. to whom she afterwards 
gave all her real estates, Sc the residue of her 
personal estate after payment of her debts &. 
funeral expenses : — Ileld : the legacies were not 
charged on the real estates. — P arker v. Fearnley 
( 1826), 2 Sim. & St. 592 ; 57 E. R. 472. 

Annotation n : — Distd. Cross v. Kennington (1846), 15 L. J. Oh. 

167. N.F. Preston v. Preston (1850), 2 Jur. N. S. 1040. 

— See, also , Executors, Vol. XXIII., 

p. 511, Nos. 5703-5770. 

1334. — — Construction of will.] — Construction 
of a will as to the question whether the proceeds 
of real estate were made the primary fund for the 
payment of certain legacies.— R ickets v. Ladley 
( 1827), 3 Russ. 418 ; 38 E. R. 032. 

1335. Bequest of annuity & pecuniary 

legacies — Prior to devlso of residue.] — Testator 
gives an annuity & pecuniary legacies, <te then 
devises all the rest, residue, & remainder of liis 
freehold, copyhold, Sc leasehold estates to trustees, 
for the use Sc benefit of his children. The annuity, 
& pecuniary legacies, given prior to the devise, are 
well charged upon the freehold, copyhold, Sc lease- 
hold estates. — C ole v. Turner ( 1828), 4 Russ. 
370 ; 0 L. J. O. S. Ch. 101 ; 38 E. R. 847. 

Annotations : — Apprvd. Grevillo r. Browne 0 850). 7 II. L. 

Cae. 689. Reid. Mirehouso v. Scaifc (1837), 2 My. & (T. 

695, 

1336. Charge by will on real Sc personal 

estate — Legacy given by codicil.] — Testator, by 
his will, alter devising his real estates Sc giving 
pecuniary legacies, directed his debts, funeral Sc 
testamentary expenses, Sc the legacies thereby 
given, to be paid as soon as conveniently might 
be after his death : “ Sc I charge my debts Sc 
legacies on my real Sc personal estate.” By a 
codicil he gave to A. Sc B. a sum of stock, & 
directed the trustees Sc exois. of his will, who 
were the same persons, to purchase <fc transfer the 
stock to A. & B. in trust for C. for life ; Sc, subject 
thereto, in trust to permit the same to return to 
Sc become part of his personal estate : — Held : the 
charge in the will extended to the legacy given by 
the codicil. — Rooke v. Worrall (1810), 11 Nim 
216 ; 4 Jur. 933 ; 59 E. It. 857. 

Annotation Apld. Jauncoy v. A.-G. (1861), 3 UiiL 30H. 

1337. Direction to executors to pay debts & 

expenses — “ As soon as conveniently might be ” 
after his decease.] — (1) Testator commenced his 
will with a direction that all his debts Sc all his 
funeral & testamentary expenses should be paid 
by his exors. as soon as conveniently might be 
after his decease : — Held : upon the construction 
of the whole will, this clause had not the effect of 
charging real estate of testator, whether devised 
to the exors. or otherwise, with the payment of 
liis debts. 

(2) A devise of freehold, copyhold & leasehold 

property, apparently general Sc residuary, held to 

be specific. — S ymons v. James (1813), 2 Y. & <p. 

Ch. Gas. 301 ; 7 Jur. 826 ; 63 E. R. 132. 

A v iiotat ion : — As to ( 1 ) Distd. Harris v. Wulkiny (1854) 
Kay. 438. 


1338. Direction for sale & conversion of 
real estate.] — A trader devised his real estate to a 
person whom he also appointed his exor. upon 
trusts for sale ; & he, by his will, declared that 
the moneys arising from such sale should be 
deemed part of his personal estate ; he then 
directed that his personal estate, which should be 
remaining alter payment of his debts, should be 
collected, Sc the convertible part of it converted 
into money, & that all the moneys arising from the 
real Sc personal estates should be invested in the 
funds or on real securities : — Held : the real 
estates were equitable assets for payment of 
testator’s debts. — Shakels v. Richardson (1845), 
2 Coll. 31 ; 63 E. R. 622. 

1339. Devise of real estate to executors — 

Executors charged with payment of debts.] — A. by 
his will had appointed exors., Sc devised his real 
estate to them, Sc he then charged his exors. with 
payment of his debts : — Held : this amounted to 
a charge of the debts on the real estates. — 
Dorm ay v. Borradaile (1847), 10 Beav. 263 ; 16 
L. J. Ch. 337 ; 0 L. T. O. S. 449 ; 50 E. R. 583. 

1340. Legacies directed to be paid out of 

personal estate — Additional legacies given by 
codicil.] — Real Sc personal estates were given by 
will upon trust as to the real estates, to pay such 
of testatrix’s debts, funeral Sc testamentary 
expenses as her personal estate was insufficient 
to satisfy, Sc subject thereto in trust as to all the 
residuary real & personal estate for testatrix’s 
grandchildren. By a codicil testatrix directed 
her trustees acting under her will to pay certain 
legacies : — Held : these legacies were charged on 
the real estate, although given to legatees in 
addition to legacies which by the will were directed 
to be paid out of the personal estate. — Gallemore 
v. Gill (1856), 8 De G. M. Sc G. 567 ; 27 L. T. 0. 8. 
279 ; 2 Jur. N. S. 1178 ; 4 W. R. 773 ; 44 E. R. 
509, L. JJ. 

1341. - — Direction to executors to pay debts — 
Mortgage of estate subsequently purchased.] — N., 

by his will, made in 1835, directed payment ol* 
his debts by his exors. He afterwards purchased 
lauds which lie mortgaged. Sc as to which, in 1868, 
he died intestate. The iritgo. was subsisting at 
his death : — Held : the heir was not entitled to 
have the rntge. debt paid out of the personal 
estate. — Nelson v . Page (1868), L. R. 7 Eq. 25 ; 
38 h. J. Ch. 138 ; 19 L. T. 447 ; 17 \V. R. 27. 

Annotation : — Consd. Gall v. Fenwick (1874), 4 3 L. J. Ch. 

178. 

1342. — — Legacies charged on real estate — 
Personal estate to legatees charged with debts, etc. 
— Residuary real estate to legatees subjeet to 
charges.) — Testator gave to his wife an annuity of 
£0 0 issuing Sc payable out of his real estate therein- 
after devised to his three sons, lie then gave to 
his daughter A. a legacy of £500, Sc to each of his 
sons II. Sc S., Sc to each of his daughters M. Sc E., 
a legacy of £1,600, to be paid, until interest, two 
years after his death ; Sc he thereby charged Sc 
made chargeable his real estate, thereinafter 
devised to his three sons J., T., Sc F., with the pay- 
ment of the legacies Sc the interest thereon. Ho 
gave his personal estate, charged with the pay- 
ment of debts, funeral Sc testamentary expenses, Sc 


lie Rules of Colht, lie 

Estate (8ask.), [1919] 2 W. W. U. 932. 
—CAN. 

m. Share of widow given relief 

under Uevolution of Estates Act.] — 
Where a widow la given relief under 
the Devolution of Estates Act the share 
given to her must all come out of the 
residuary gift If the same Is sufficient 
to bear it.— Davison v. Parks (Sask.), 


fl919] 2 W. W. li. 100 ; 40 D. L. It. 
259.— CAN. 

n. — — Pm/) trig at home. d • 
abroad.] — Under a will which gave all 
testator 'a real 6c personal property to 
his wife for her sole use & benefit during 
her life & provided that the residue 
remaining after her death should be 
divided between his son 6c daughter : — 
H eld : the personal property situate 


in .Saskatchewan, after satisfying the 
debts of the deceased in Saskatchewan, 
was available to satisfy his debts 
wherever owing ; 6c, if the personal 
property should not lie sufficient for 
that purpose, then the real estate 
would become available therefor, hut 
that, before the Saskatchewan real 
estate is used to satisfy debts in 
Washington, it should be shown that 



Part VI. — Executors and Administrators. 


303 


expenses of proving Ills will, unto Ms sons J,, T., 
& F., & gave all his residuary real estate, subject 
to mtges., A subject to & charged with the payment 
of the annuity of £00 A the legacies to his sons H. 
& 8. & his daughters M. A E., & also the legacy of 
£500 to his daughter A., A subject also, in aid of 
his personal estate, to the payment of his debts, 
funeral A testamentary expenses, A the expenses 
of proving his will, equally between his sons J., 
T., A F. : — Held : the legacies were charged on the 
real estate exclusively in exoneration of the 
personal estate. — Re Needham, Robinson v. 
Needham (1884), 54 L. J. Ch. 75. 

1343. Creation of mixed fund of realty & 

personalty — Mode of creation. J — Testator gave 
all his real A personal estate to his exors., in trust 
to pay legacies ; A after a particular disposition, 
gave the residue of his property in trust for his 
next of kin ; directing his exors. to pay any debts 
upon any evidence they think proper, except the 
claims mentioned in the margin ; a general con- 
version into a mixed fund, applicable to all debts, 
none being mentioned in the margin, on evidence 
satisfactory to the exors., although not strictly 
legal. — Mildred v. Robinson (1810), 19 Ves. 585 ; 
34 E. R. 033. 

Annotation Mentd. White v. Pamthcr (182!)), 1 Knapp, 

179. 

1344. .] — Testator gave A de- 

vised to his exors. his freehold house A all his other 
property he might die possessed of, “ in trust for 
the purposes of liis will ” : — Held : he had not 
created a mixed fund. — Ellis v. Bartrum (No. 3) 
(1857), 25 Beav. 110 ; 53 E. U. 578. 

1345. Bequest of specified moneys— Charge 

of debts & expenses.]— Testatrix bequeathed to her 
trustees certain specified moneys, upon trust, 
“ after payment thereout, in the event of my pre- 
deceasing my husband, of my debts & funeral 
expenses as well as of my testamentary expenses 
for the time being,' ’ for her nephew ; A after giving 
certain pecuniary legacies, she devised A be- 
queathed all her real A personal estate not therein- 
before otherwise bequeathed to trustees, upon 
trust, after her husband’s death, to sell A convert, 
A out of the proceeds, ‘‘ subject nevertheless to the 
bequest of moneys to my nephew hereinbefore 
contained,” to pay her debts, pecuniary legacies, 
A funeral A testamentary expenses, A invest the 
residue A stand possessed thereof upon certain 
trusts. Testatrix predeceased her husband : — 
Held : the moneys comprised in the specific gift 
were primarily applicable to the payment of the 
debts & funeral A testamentary expenses of 
testatrix. — lie Hastings (Lady), Hallet v. 
Hastings (18S6), 55 L. .T. Oh. 278 ; 51 L. T, 75 ; 
34 \Y\ R. 152. 


1346. Bequest of mortgaged premises 
Notice of intention to pay off mortgage before 
testator’s death — Real Estate Charges Act, 1854 

(c. 113), s. l.J — A letter to a mtgee. by testatrix’s 
solr., giving notice of an intention on the part of 
testatrix herself to pay off the mtge. within six 
months is not another document within above 
sect., by which testatrix has shown a contrary or 
other intention within the meaning of the Act, 
since if she had lived, she might have meant to 
alter her will or create a fresh mtge . — Re Nichol- 
son, Nicholson v. Boulton (1923), 68 Sol. .To. 84. 

1347. Liability of property appointed under 
general power of appointment.] — A married 
woman, by her will, in exercise of a power of 
appointment over trust moneys, made several 
bequests, A “ after payment of her just debts, 
funeral A testamentary expenses, A the expenses 
attending the execution of her will, appointed ” 
the residue of the trust moneys among her nieces : 
— Held : the charge of funeral exx>enscs was not 
contingent- upon her surviving her husband, A 
her husband surviving was entitled to repayment, 
out of the trust moneys, of money paid by him in 
respect of such expenses. — Willeter v. Dobie 
(1850), 2 X. & J. 647 ; 4 W. R. 669 ; 69 E. R. 
942. 

A ii notation : — D istd. lie M'Myn, Light bo urn v. M‘Myn (1886), 

33 Ob. D. .075. 

.] — Sw Executors, Vol. XXIII., p. 524, 

Nos. 5909-5912. 

1348. Liability of specific legacy — Payment of 
customs duties — Goods imported before testator’s 
death.] — Testator, a wine merchant, directed by his 
will that A. A 0. should carry on liis trade, & he 
bequeathed to them his stock of wines. Before 
the death of testator, certain wines belonging to 
him arrived in a vessel at the port of London A 
the vessel was reported. After his death the 
wines were entered : — Held : the exors., A not the 
legatees, were chargeable with the duties. — 
Stewart v. Denton (1785), 4 Doug. Iv. B. 219 ; 
99 E. R. 819; sub nom . Sewart v. Denton, 2 
(’hit. 456. 

A n notation : -Apld. Bothamlcy v. Sht-rson (1875), L. B. 20 

K«l- 301. 

1349. To contribute to annuity.] — Under 

executory devise of a life interest in real A personal 
estate, to take effect upon the death of an annui- 
tant, the surplus rents A dividends which accrue 
due during the life of the annuitant, belong to the 
parties entitled for lift*. But a specific devise, 
liable to be resorted to for payment of the annuity, 
will not contribute jiro rata to the annuity so as to 
increase the amount of the surplus rents A divi- 
dends. — Thornton v. Thornton (1863), 3 New 
Rep. 23. 


tho Washington property is iusuiliciont 
for that purpose, —tie Knutson Khtatk, 
1 1925] 2 W. W. It. 120— CAN. 

o. What forms part of testator's estate 
— Policy of insurance payable at death 


to “ leqal heirs ’* — Jf’idoic “ legal heir " 
— Whether bequest rests in her.) — lie 
Diwumbk (1902), 22 O. L. T. 167 ; 
3 O. L. It. 510 ; 1 O. W. It. 153. — CAN. 
p. Specific ct" general bequests — 


of testator— -Property at home tC' 
abroad —Fund liable for maintenance .] — 
Stand a up Trusts Co. v. P uliok (B. C.) 
[1924] 1 D. L. R. 985 ; [1924] 3 \V. W. 
11. 771 ; 33 B. C. Jt. 250. — CAN. 
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Part VII. — Wills made Abroad — Conflict of Laws. 


1350. Will governed by law of domicil.] — Testator, 
a Spaniard, died at Bilboa, in Spain. On the day 
of liis death he caused a document to be prepared 
by a notary, purporting to give authority to his 
wife to make a will on his behalf. In pursuance 
of this authority, she made a will on his behalf 
after his decease, A appointed herself extrix. The 
ct. being satisfied from the affidavit of a Spanish 
advocate that such a will was valid according to 
the law of Spain, decreed probate . — In the Goods of 
Guttierez (1869), 38 L. J. P. A M. 48 ; 17 W. R. 
742 ; sub nom. In the Goods of CKjtieres, 20 L. T. 
758 ; 33 J. P. 535. 

1351. — — .J — Mortmain A Charitable Uses Act, 
1888 (c. 42), which consolidates the Mortmain Acts, 
A in effect prohibits the gift of money by English 
wills to be invested in land in England for charit- 
able purposes, does not apply to colonial wills. 
Where a domiciled Victorian. by will gave mono} 7 
to an English corpn. for the purchase of land in 
England for charitable purposes : — Held : tho 
gift was governed wholly by the law of Victoria, A 
being valid by that Jaw, bound the exors. to pay 
the legacy to the corpn. — Canterbury Cohpn. v. 
Wyburn A Melbourne Hospital, [1895] A. C. 
89 ; 64 L. J. P. C. 36 : 71 E. T. 554 ; 43 W. K. 
430 ; 11 T. L. R, 30 ; 11 R. 331, P. C. 

Annotation : — Refd. Re Hoyles, Bow v. Jagg, [1910] 2 Ch. 

333. 

1352. Evidence of domicil.] — Where a 

British subject executed a will in Paris A a codicil 
referring to the will by date at Buenos Ayres, A 


the attestation clause to both will A codicil being 
imperfect, evidence of due attestation became 
necessary, the ct. only required evidence as to the 
codicil, as that set up the will by reference. It 
refused, however, to be satisfied with the certificate 
of the British Consul at Buenos Ayres, to the effect 
that the attesting witnesses had sworn before him 
to their duo attestation of the codicil ; A the ct. 
required their affidavit A also an affidavit as to 
testator’s domicil of origin being English. — In the 
Goods of Latham (1864), 4 New Rep. 253 ; 33 
L. .T. P. M. A A. 186 ; 28 J . P. 712 ; 10 Jur. N. S. 
620. 

1353. Will executed according to formalities of 
English law.] — A will of a foreigner executed 
abroad according to the formalities required by 
the English law is invalid, notwithstanding the 
provisions of 24 A 25 Viet. c. 114, A Naturalisation 
Act, 1870 (c. 14 ). — In the Goods of Von Buseck 
(1881), 6 P. I). 211 ; 51 L. J. P. 9 ; 46 J. P. 104 ; 
30 W. R. 140. 

Domicil.] — Sec , generally, Conflict of Laws, 
Vol. XI., pp. 309-340. 

Nature of property.] — See , generally , Conflict 
of Laws, Vol. XT., pp. 340-344. 

Wills of immovables.] — See Conflict of Laws, 
Vol. XI., pp. 363- 365, Nos. 440-452. 

Wills of movables.] — See Conflict of Laws, 
Vol. XI., pp. 369-377, Nos. 192-561. 

Probate & letters of administration.] — See 
Conflict of Laws, Vol. XI., pp. 377-381, Nos. 
562-595 ; Executors, Vol. XXII I., p. 94, No. 869. 


Part VIII . Wills of Soldiers and Seamen. 


See Royal Forces, Vol. XXXIX., pp. 332- 
339, Nos. 180-252 ; Shipping, Vol. XLT., p. 240, 
No. 864 ; Wills Act, 1837 (c. 26), s. 11 ; Merchant 
Shipping Acts, 1894 (c. 60), ss. 169-177, 1906 
(c. 48), s. 29. 

1354. Mariner's will admitted to probate — 
Application of Statute of Frauds, s. 23 to merchant 
seamen.]— The ct. will grant administration with 
a nuncupative will made at sea, will annexed as 
contained in an affidavit of three witnesses holding 


that above sect, applies to merchant seamen. — 
Morrell r. Morrell (1827), 1 Hag. lice. 51 ; 162 
E. R. 503. 

1355. Pencil entries in book unattested — 

Evidence of handwriting & declarations.] — Entries 
made in a book, kept by a mariner, when at sea, 
written in pencil A unattested, admitted to pro- 
bate, on evidence of handwriting A of declarations, 
as containing his will. - In the Goods of Thompson 
(IS47), 5 Notes of Cases, 596. 

b. Fcnutle typist employed on 

liner. ] — In the Goods of HALK, [1915] 2 
1. B. 362.- - IFL 

c. Document written on shore. 1 

--Deceased was a captain In the 
mall service, & commanded tho L. 
during its cross-channel voyages be- 
tween Holyhead & Kingstown. Ho 
was actually at sea for the time each 
day spent in transit. He was on shore 
for the remainder of each day. Ho 
had a house at Holyhead where ho & 
his wife <Sc family lived. Ills testa- 
mentary disposition was contained in a. 
document purporting to be a will which 
he signed at his house at Holyhead 
between voyages. Deceased was 
drowned when the L. w r as sunk : — 
Held : deceased was ” a seaman,’* but 
w-us not “ a seaman being at sea ” 
within Wills Act, 1837, s. 11, when he 
signed tho said document purporting 
to be his will. — Barnard v. JBiucn, 
[1919] 2 1. 11. 401— IR. 

d. — — .] — The master of a 

N.Z. vessel, on a round voyage from 
N.Z., made his wdll on shore at the Port 
of London, & died thero. Tho will was 
informally attested : —27 eld : the will 


PART VII. 

1350 i. Will yoeerned by law of domi- 
cil.] — Macdonald v. Macdonald, 19 
TJ. 0. B. 130 ; Jievsd. 2 E. & A. 341- 

CAN. 

1350ii. — — .] - Movables situated in 
Bask, disposed of by the will of a person 
domiciled in Alta, at the time of Ids 
death are not- subject to the laws of 
Sask . — Re Ohtandkk Estate (1915), 
30 W. L. 1L 890.— CAN. 

1350 iii. .] — Hardman v. Bou- 

get’h Trustees (1812), 4 Dunl. (Ct. of 
Bess.) 1505 ; 14 Sc. Jur. 576.— SCOT. 

1350 iv. .] — Griffith’s Judi- 

c i al Facto r r . G ri ffith *h Exec 1 uto kh 
(1905), 7 F. (Ct. of Sess.) 470 ; 12 

L. T. 730; 42 T. L. It. 363.— SCOT. 

q. 1 ’resumption .] — In tho con- 

struction of a testamentary deed tho 
presumption that testator intended his 
deed to be interpreted in accordance 
with the law of his domicil may be 
overcome by evidence of a contrary 
intention derived from the deed & tho 
circumstan ces . ~ Mitchell 6c Baxter 
v. Davies (1875), 3 U. (Ct. of Sess.) 208 ; 
13 Sc*. L. it. 130.- SCOT. 


r. ( 'hanyt of domicil - New will revolt - 
all previous wills.] — Jie Howard, 
11924] 1 D. L. B. 3 062 ; 51 O. L. It. 
109.— CAN. 

t. Proof of foreiyn vdll.] — Re Bon- 
tana’s Will (1881), 6 Niki. L. It. 255. 

— NFLD. 

PART VIII. 

a. Mariner’s will admitted to pro- 
bate— Construction.]-— The last will of 
W., a seaman, was written on the 
face of an envelope addressed to (L, 
to whom he w f as engaged to be married, 
the will being covered by two largo 
postage stamps & being in tho words 
following: “ If I never return my will 
for you is $2,500 my share land shares 
vchscIs remainder for mother.” The 
wall w r as found through directions 
written on the inside of tho envelope 
& w r as admitted to probate — Held : 
the will was properly interpreted as 
giving to C*., in addition to tuc money 
gift, tho shares of vessels owned by 
deceased, but the devise of the share of 
land could not be given effect to, a will 
of this kind being applicable only to 
personal property. — tie Wkntzetx’s 
Estate (1919), 52 N. 8. R. 173.— CAN. 
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Part IX. — Alterations and Erasures. 


1356. Dispositive words— “ I wish you to 

— & bequeath.’*] — A letter written by a seaman 

in the merchant service in the Margate Hoads 
unattested, containing dispositive words, held 
under Wills Act, 3837 (c. 26), s. 11, to be his 
will. 

There are dispositive words contained in the 
paper : “1 wish you to have, A bequeath,” etc., 
A the words “ I have not made any will,” etc., 
imply I have not made any other or more foimal 
disposition of my property by will (Snt H. Jenner 
Fust ). — In the Good* of Milligan (1849), 2 Hob. 
Feel. 108 ; 7 Notes of Cases, 271 ; 14 L. T. O. S. 
294 ; 33 Jur. 1011 ; 163 F. R. 1258. 

Annotation Folld. In the Goods of Parker (1859). 2 Sw. & 
Tr. 375. 

1357. Testamentary sentences in letter.]— 

Deceased, who was master of a trading vessel, in 
the course of a voyage, arrived at Fort Adelaide, 
from whence he wrote, A forwarded by post a 
letter, some sentences of which were testamentary. 
The vessel was subsequently lost at sea : — Held : 
deceased was a mariner at sea, A consequently 
such a letter, being in the handwriting of deceased, 
A testamentary, was entitled to probate.— in the 
Goods of Parker (1859), 2 Sw. A Tr. 375 ; 28 
F. J. P. A M. 9] ; 23 J. P. 360 ; 5 Jur. N. S. 553 ; 
164 F. H. 1041. 

1358. Purser in Navy — Unexecuted testamentary 
papers.) — A purser in the Navy, being at sea, 


made two testamentary papers in his own hand- 
writing, A signed hy himself, but not attested. 
The first was complete ; the second, though signed 
at the foot, was incomplete. Probate granted of 
the complete paper only . — Jv the Goods oj Wiseman 
(1854), 2 Fee. A Ad. 03 ; 164 F. R. 308. 

1359. Soldier’s will — Admissibility of letter — 
Must be testamentary in character & intention.] — 
A letter which may be otherwise admissible as a 
soldier’s will must be testamentary in character 
A intention. There is no difference in this respect 
between the will of a soldier A that of a civilian 
executed with the formalities of Wills Act, 1837 
(c. 26).— in the Estate of Beech, Beech v. Public 
Trustee, [1923] P. 46 ; 92 F. J. P. 33 ; 128 F. T. 
616 ; 39 T. L. R. 88 ; 67 Sol. Jo. 145, 0. A. 

1360. Ship canal pilot — Whether mariner or 
seaman at sea — Wills Act, 1837 (c. 26), s. 11.] A 
ship canal pilot whose duties are intermittent, 
though he be liable to serve at any time both in 
the canal A also in tidal waters, is not “ a mariner 
or seaman being at sea ” within above^ sect., 
unless the evidence establishes that the docu- 
ment ” propounded as the privileged will was made 
either on board ship or when proceeding to join 
or returning from a ship. Qu. .* whether he 
would be within the sect, when on duty in the 
canal waters only . — In the Goods of Barnes, 
Hudson v. Barnes (1926), 96 F. J. P. 26; 136 
F. T. 380 ; 43 T. F. R. 71. 


Part IX. -Alterations and Erasures. 


Sect. 1. — BY TESTATOR. 

►Sun-sECT. 1 . — In General. 

1361. Obliteration — Meaning of.] — Greville v. 
Tv lee, No. 1459, post. 

1362. Parts deleted deprived of testamentary 

effect.] — Whatever has been purposely deleted is 
undoubtedly deprived of all testamentary effect. — 
Dundee Magistrates r. Morris (1858), 3 Macq. 
134 ; sub uom. Ewan v. Morgan, 32 F. T. O. S. 19 ; 
22 J. P. 607 ; 6 W. K. 556, II. F. 

Annotations Refd. Fisk r. A.-O. (18G7), L. 11. 4 Eq. 52 F 
Mentd. He Blrkott (1878), 9 Cli. D. 57(5; AY Taylor. 
Martin v. Froeman (1888), 58 L. T. 5(18 ; Income Tax 
Comes. for Speciul J’urposes v. Femsel, (1891] A. C. 551 ; 
Blair r. Duncan, (1 902] A. C\ 37 ; Jackson’s Trustees v. 
Lord Advocate (192(5), 10 Tax Cay. 4G0. 


1363. Meaning of interlineation.]— Greville 
v. Tyi.EE, No. 1459, post. 

1364 . Words on one side of sheet— Indi- 

cated by asterisk on another.] — Deceased, in his 
will, which was written by himself on the first 
side of a half sheet of paper, gave his property to 
his wife for life, A then, intending to dispose of 
certain freehold cottages on the death of his wife, 
commenced a sentence which he left incomplete. 
After the incomplete sentence was an asterisk, 
A the words “ see over.” The will, which covered 
the whole of the first side, was executed at the 
bottom of that side, A at the top of the second side 
was another asterisk, A a devise of the cottages 
to his daughter. This bequest was written before 


came within the exception in Wills Act, 
as being the will of a “ seaman being at 
sea,” & was entitled to probate. — Pc 
Hklokson’s Will, 9 N. Z. L. It. 1(57. 

— N.Z. 

e. .] — Deceased, who was 

an officer in the merchant service, had 
obtained leave while his ship was in 
harbour about July 4, 1914, & remained 
oil shore till about Aug. 18, following, 
when he rejoined the vessel. A docu- 
ment dated July 29, 1914, which 

purported to be the will of deceased, 
was in his handwriting', but. unuttested : 
— Held : to come within tlio exception 
in Wills Act, s. 1 1 , in favour of “ murine 
or seaman being at sea,” the seaman, 
if not actually at soa, must bo only on 
temporary leave ; & therefore the will 
could not bo admitted to probate. — 

Bkoadhkkt, 1191(5] N. Z. L. K. 821. 

f. Soldier's will — Admissibility of 
letter .] — The letters of a soldier on 
active servico were held to be a nuncu- 
pative will when they contained clauses 
such as : “I have , . . made ... a 
will . . . leaving all & everything to 
you, but 1 will wend it on to you from 
England as it has got to go through the 

J. — VOL. XLIV. 


proper channels at the war office in 
England.” ...” I will send you my 
will.”— Smith e. IIchhakp (B. C.), 
[1917] 1 W. W. K. 1287. — CAN. 

g . infant. ] — A soldier being in 

actual military service may make a 
valid will although he is a minor. 
Such will continues in operation after 
the cessation of warfare. A soldier is 
on actual military service within Wills, 
Probate & Administration Act, 1898, 
s. 10, as soon as he lias, in obedience 
to orders, taken some step in view of, 
& preparatory to joining the forces iti 
the field.—/** Thompson's Will (19 10), 
10 S. Jt. N. S. W. 40(5 ; 27 N. S. W. 
W. N. 118.— A US. 


h. .] — a testator by his will 

eclared that his last will was in the 
unds of ids wife. Testator, w ho died 
n active service as a member of the 
Lustralian Imperial Force, had left 
dth his wife a document purporting 
o be a will, but w hich was not signod 
>y him : — Held : both documents 
hould bo admitted to probate. — Re 
Ju ill’ll Y (1919), 19 8. R. N. S. \V. 857 ; 
G N. S. W. W. N. 182.— AUS. 

k. .] — a will made by a soldier 

vhile on actual military servico was 


ot signed by deceased. The will 
ur ported to dispose of both real & 
ersonal estate. The widow of t.ho 
eceased applied for administration 
uni testan lento annexo : — Held: the 
dll was valid as to personal estate, but 
[i valid as to real estate, & letters of 
dministration should be granted 
with the will (except so far as the same 
elates to real estate) annexed .” — lie 
riatxox (1919), 19 8. K. N. 8. W. 808 ; 
;G N. 8. W. W. N. 132.— AUS. 


Application Jor probate 
f applicant. J — Sc 


l. 


... „ Ditty 

Scmblc : it is the duty 
an applicant for probate or a 
ddier’s will to propound any letters 
hich testator may have written whilo 
l active servico expressing testa - 
entary wishes.— AY Mum, [19191 


POO 


PART IX. SECT. 1, SUB-SECT. 1. 

m. Meaning of interlineation — Gifts 
on separate page not executed — — Use 
of words ” turn over " — Incorporation.] 
— lie Martin’s Will, 17 N. Z. L. K. 
418.— N.Z. 

n. Presumption that obliteration made 
by testator .] — The presumption is, in 
the absence of other evidence, that 
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Wills. 


Sect. 1 . — By testator : Sub-sects. 1 2, A. & i?.] 

the will was executed : — Held : the words on the 
second side were in the nature of an interlineation, 
A formed part of the will. — In the Goods of Birt 
(1871 ), L. K. 2 P. A I). 214 ; t 24 L. T. 142 ; 85 J. 1\ 
290 ; 19 W. R. 511 ; sub nom. In the Goods of 
Burt, 40 L. J. P. A M. 20. 

Annotations : — Distd. In the Goods of Malen (1885), 54 
L. J. P. 91 ; Royle v. Harris, [1895] P. 198 ; In the Goods 
of Geo (1898), 78 L. T. 843. 

1365 . Hot confined to something written 

between the lines.] — The definition of the word 
“ interlineation ” in Wills Act is not to be confined 
to something written between the lines. Some- 
thing put into one of the lines, but written on the 
line, is equally an “ interlineation ” within the 
Act — Bagshawe v. Canning (1888), 52 J. P. 583. 

1366. Something put into. line — Written on 

line.] — Bagbhawe i\ Canning, No. 1305, ante. 

1367. Meaning of alteration.] — Greville v . 

Tyi.ee, No. 1459, post. 

1368. Distinguished from destruction.] — 

Lusiiington v. Onslow, No. 1445, post. 


Sttb-bect. 2. — Validity of Alterations. 

A. In General. 

1369. Necessity for intention.] — Brooke v . 
Kent (1811), 2 Moo. P. O. C. 334; 1 Notes of 
Cases, 93 ; 13 E. It. 130, P. <\ ; previous proceed- 
ings , sub nom. In the Goods of Brooke (1839), 2 
Curt. 343. 

Annotations: — Consd. Townley r. Watson (1814), 3 Curt. 
791. Retd. Thorne v. Hooke (1841), 2 Curl. 799 ; Birk- 
liead v. Bowdoin (1842), 2 Notes of Cases, 96; Soar v. 
Dolman (1842), 1 Notes of Cases, 513 ; Ferrarls r. Hertford 
(1843), 2 Notes of ('uses, 230 ; Croker i\ Hertford (1844). 
4 Moo. 1*. C. C. 339 ; In the Goods of Endell (1844), 3 
L. T. O. S. 141 ; In the Goods of Bedford (1847), 5 Notes 
of Cases, 188 ; In the Goods of Reeve (1849), 13 L. T. O. R. 
103 ; Doe d. RhalleroRs v. Puliner (1851), 15 Jur. 839 ; 
In the Goods of Vow (1859), 9 Jur. N. R. 56 ; In the ( foods of 
Harris (1890), 29 L. J. P. M. & A. 79 ; Quick v. Quick & 
Quick (1894), 3 R\v. & Tr. 442 ; In the Goods of McCabe 
(1873), J.. R. 3 P. & D. 94 ; In the Estate of Zimmer (1924), 
40 T. L. R. 502. 

1370. Alterations made before execution of will.] 

— Testator wrote out his will in 1885 A signed 
A dated it, but did not have it attested, lie 
subsequently destroyed all but the last sheet, A 
wrote out two fresh sheets, which he attached 
to the last sheet. He then, in 1888, inked over his 
signature in the presence of two attesting witnesses, 
who duly signed their names at the foot of the 
attestation clause. Testator died in 1889, A 
after his death the will was found with the name of 
the residuary legatee altered, A with several other 
alterations, all being in testator’s own handwriting. 
There was no evidence as to when these were made. 
The next of kin A heir-at-law concurred in the 
application of the sole exor. for probate. The ct. 
admitted the will to proof. — Maule v. Maule 
(1890), 62 L. T. 702. 

1371. Alterations made after execution of will.] 

— Upon the death of A. a will was found, in which 
a legacy to B, was erased, but so as to be legible. 
One of the attesting witnesses stated that the 
erasure was made before the execution of the will ; 
the other witness had no recollection on the sub- 
ject ; A evidence was given tending to show that 
the erasure was made after execution. The ct., 
upon the balance of the evidence, being of opinion 


that the erasure was made after execution, granted 
probate without the erasure. 

Qu. : whether declarations of testator made 
after the execution of a will are admissible in 
evidence to show that an erasure was made after 
execution. — In the Goods of Hardy (1861), 30 
L. J. P. M. A A. 142 ; 25 .1. P. 407. 

1372. .] — Where the name of one of the 

attesting witnesses to a will was written on an 
erasure, but it appeared that the will had been 
duly executed A attested, A that subsequently 
the attesting witness’s name had been erased by 
testator, A had at his request been re-written by 
the attesting witness, the ct., on motion, granted 
probate to the widow on affidavit that she A two 
infant children were the only persons entitled in 
distribution, A that notice had been given to the 
children. — In the Goods of Coleman (1861), 2 
Sw. A Tr. 314 ; 5 L. T. 119 ; 25 J. P. 503 ; 164 
E. R. 1016 ; sub nom. In the Goods of Colman, 
30 L. J. P. M. A A. 170. 

1373. .]- — Be Hay, Kerr v. Stinnear, No. 

2118, post. 

1374. Words or effect of will before altera- 

tion not apparent.] — Testatrix having obliterated 
certain parts of her will, so that they could not be 
made out on the face of it, without having the 
alterations attested , A having declared her reasons 
for revoking such parts -Held : (1) the altera- 
tions should have effect ; A (2) evidence dehors 
the will, showing what the obliterated passages 
had been, was inadmissible. 

(3) Sect. 21 [Wills Act, 1837 (c. 26)] enacts 
that, where the words or effect of the will before 
the alteration shall not be apparent, then the 
obliteration shall be valid. The construction 
which the ct. has put upon the word “ apparent ” 
is “ apparent on inspect ion of the instrument, 
itself ” (Sir II. Jenner Fust). — Townley v. 
Watson (1844), 3 Curt. 761 ; 3 Notes of Cases, 17 ; 
2 L. T. O. S. 376 ; 8 Jur. Ill; 163 E. R. 893. 

Annotations As to (1) Consd. In the Estate of Zimmer 

(1924), 40 T. L. R. 502. As to (3) Consd. In the Goods oj 

McCabe (1873), L. R. 3 R. N 1). 94. Apld. In the (foods <> J 

Ilorsford (1874), L. 11. 3 P. N I). 211 ; Fliinch r. Combe, 

[1894 J l’. 191. 

1375. Meaning of “ apparent ” — 

Apparent on inspection of Instrument.]— Testator 
alter the execution of his will, obliterated A erased 
certain parts thereof. Probate granted of the will, 
with those parts in blank, the original words not 
being discernible on the face of the paper. 

The obliterations A erasures should be carefully 
examined by persons accustomed to inspect 
writings in order to ascertain how the will originally 
stood ; possibly with the use of glasses that may 
bo discovered (Sir If. Jenner). — In the Goods of 
I kbetson (1839), 2 Curt. 337 ; 163 E. R. 431. 
Annotation : — Apld. Flinch v. Combo, [1894] P. 191. 

1376. .] — Townley v. 

Watson, No. 1374, ante. 

1377. .] — In the Goods of 

McCabe, No. 1955, post. 

1378. — — .] — Words benoath 

obliterations, erasures, or alterations on a testa- 
mentary document are “ apparent ” within Wills 
Act, 1837 (c. 26), s. 21, if experts using magnifying 
glasses, when necessary, can decipher them A 
satisfy the ct. that they have done so ; but it is 
not allowable to resort to any physical interference 


an obliteration was made by testator 
himself.- lie Hubert Estate (Sask.), 
11927] 3 W. W. R. 24,— CAN. 

o. Distinction hehreen interlineation 
d * obliteration. J — Interlineation must 


be intentional, obliteration may not,. — 
Ewan (Dundee Provost) v. Morris 
(1858), C W. Jt. 559.— SCOT. 

p. Application of rules to instru- 
ments written manu aliena d' holograph 


writings.)— The rules which have been 
laid down as to erasures, eto., in instru- 
ments written manu aliena do not 
generally apply to holograph writings. 
— Ewan (Dundee Provost) v .Morris 
(1858), 6 W. R. 559.— SCOT. 
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with the document, so as to render clearer what 
may have been written upon it. 

Slips of paper which could have been removed, 
leaving the document intact, were, after the 
execution of a will, pasted over certain words of 
it. These words could be read by an expert in 
writing, on placing a piece of brown paper round 
them, A holding the document against a window 
pane : — Held : such concealment amounted to an 
t( obliteration ” of the words but as they could 
be read by an expert in writing using the above 
means, they were “ apparent ” within the meaning 
of the sect. — Ffinch v. Combe, [1894] P. 191 ; 
($3 L. J. P. 113 ; 70 L. T. 095 ; 10 T. L. K. 358 ; 
fl K. 545. 

1379. — -.] — The ct., on 

motion, allowed words beneath alterations in a 
will to be substituted, as “ apparent ” within 
Wills Act, 1837 (c. 20), s. 21, upon proof that they 
could be deciphered by an expert in handwriting 
using a magnifying glass. — In the (loads o/Brasier, 
[1899] P. 30 ; sub nom. In the Goods of Brazier, 
08 L. J. P. 0 ; 79 L. T. 472 ; 47 W. R. 272. 

1380. Capable of being made out 

by evidence.] — Ldhhtngton v. Onslow. No. 1445, 

post. 

1381. Apparent without removal 

of superimposed paper .J — - Where testator has 
pasted over a whole legacy a piece of paper on 
which at. some time, about which the witnesses 
can give no information, he has written a new 
bequest, the ct. will not order the upper paj>er to 
be removed, A will direct the probate to issue in 
blank as to that legacy ; but if testator lias covert'd 
over the amount of a legacy only, leaving the 
legatee’s name untouched, the ct. will consider it 
a ease; which comes under the principle of a 
dependent relative revocation, A will endeavour 
to dicover the amount of the legacy originally 
bequeathed by removing the upper paper. — 
hi the Goods of flousFORn (1874),!.. R. 3 P. A I). 
211; 4 1 L. J. J*. A M. 9 ; 31 L. T. 553 ; 23 W. It. 
211. 

Annotation : — Consd. Flinch v. Combo, |J89-I] P. 191. 

1382. Admissibility of evidence as to 

alterations —Extrinsic evidence.] — Townley v. 

Watson, No. 1374, ante. 

1383. — — — .] -In the Goods of 

McCabe, No. 1955. post. 

1384. Words obliterated almost 

illegible.] — An obliteration in a temporary 
will of 1814, the words being almost illegible, no 
evidence being obtainable whether made before 
or after execution. Probate decreed of the will as 
altered . — In the Goods of It a ms bottom (1815), 4 
Notes of Cases, 310. 

1385. Unattested alterations.] — Will of 

realty, dated prior to Jan. 1, 1838, A bearing upon 
the face of it certain obliterations which were 
favourable to the claim of the heir-at-law of 
testatrix, established against the heir, without the 
obliterations ; the evidence leading to the con- 
clusion that the obliterations were not made 
previously to the execution of the will, or under 
circumstances rendering them valid within the 
provisions of Stat. Frauds, s. 0, A the heir not 
desiring an issue. — W ynn v. Heveningham (1845), 
1 Coll. 930 ; 03 E. K. 574. 

1386. .]— Anon. (1810), No. 1442, 

post. 

1387. — A will contained no formal 

appointment of exors. in the body of it, but there 


wore frequent allusions to “ my exors. herein 
named,” A whenever these words occurred in 
the will they were marked with a ” x ” (sic). 
At the bottom of the will, below the attestation 
clause, the following words were written, “ exors. 
W. G. & C. S. x ” (.sic). It was proved that these 
words were written before the will was executed. 
Some months afterwards testator caused the name 
of C. S., who was an attesting witness as well as 
exor., to be erased wherever it occurred in the will, 
& the name of W. B. to be written on the erasures, 
but he did not re-execute the will after such altera- 
tions were made. The ct. allowed the words 
appointing exors. to be included in the probate, 
but ordered the name of C. B. to be restored where- 
ever it occurred in the will . — In the Goods of 
Greenwood, [1892] P. 7 ; 01 L. J. P. 50 ; 00 E. T. 
01 . 

Effect of alteration.] — See Bub-sect. 


3, post. 

1388. Final or deliberate alterations.] — 

S. executed a will in 1770, & in 1778 he executed 
a copy of the will A a codicil in duplicate on the 
same day. The main object of the codicil was to 
provide l’or the lessor of pltf., who was his youngest 
son, born in 1777. In 1808 S. died leaving four 
sons him surviving. After his death the will of 
1770, with the duplicate codicil annexed, was 
found in his portfolio ; A the will executed in 
1778, with duplicate codicil annexed, in a box in 
the same room. The will A codicil in the port- 
folio contained erasures which diverted the limita- 
t ion of certain estates from the younger sons to the 
eldest son. The altered will A codicil were proved 
by the extrix., A acted upon until the death of all 
the sons of K., except the lessor of pltf., who, 
when his turn to inherit according to the unaltered 
will arrived, brought ejectment against deft., the 
successor of the eldest son of S. 

The judge asked the jury, whether the two wills 
with the duplicate codicil annexed to each, formed 
the last will of S. Whether the erasures in the 
will A codicil in the portfolio were intended to be 
final or deliberative only, A lie directed the jury 
that if their opinion on these two questions was 
in the affirmative, then the cancellation of one part 
was the cancellation of the other part, A the 
passage uncancolled was the last will of B. : — -Held : 
the questions left to the jury A the direction, in 
point of law, were correct . — Doe d. Strickland v. 
Strickland (1819), 8 ( B. 724 ; 19 L. J. C. P. 89 ; 
14 L. T. O. B. 270 ; 137 E. K. 093. 


Annotation : -Refd. Price v. Powell (lSfiS), 3 


H. & N. :m. 


ft. Effect of Codicil. 

1389. Alterations in will made before execution 
of codicil.] — In Ihc. Goods of Parker (1850), 27 
L. T. O. B. 18. 

1390. .] — A., on Apr. 28, 1847, executed a 

draft will, in which, after his death were found 
interlineations A cancellations, some in ink A 
some in pencil. In May, 1847, he executed an 
engrossed will, A in 1854 he executed a codicil, 
which purported to be a codicil of the will of Apr. 
1847. It appearing that the engrossed will was 
copied from the will of Apr. 1847, A that it corre- 
sponded with it as altered in ink, A consequently 
that the latter will was so altered before the date 
of the codicil, the ct. granted probate of the will 
of Apr. 1847, as altered in ink, A of the codicil 
of 1854 . — In the Goods of Wyatt (1862), 2 Sw. A 


PART IX. SECT. 1, SUB-SECT. 2.— B. 

q. Absence of evidence that altera- 
tions made before execution of codicil .] — 


In the absence of any ovidonce that 
words written over erasures in a will 
were addod beforo tho execution of a 
codicil to tho will probate must bo 


granted with blanks wherever erasures 
occur if the words erased cannot 
bo ascertained. — Doherty v. IJwykr 
(1890), 25 b. It. Ir. 297.— IR. 

x 2 
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Wills. 


Sect. 1. — By testator : Sub sect. 2, B. ; subsects. 3 

Tr. 404 ; 31 L. J. P. M. A A. 197 ; 6L. T, 694 ; 

10 W. R. 783 ; 164 E. R. 1088. 

Annotation Consd. In the Goods of Truro (18G6), L. 11. 1 
P. A I). 201. 

—Interlineations A alterations in a 
will, admitted to probate where it was proved 
that they had been inserted before the date of the 
execution of a codicil to the will. — Tyler v. 
Merchant Taylors’ Co. (1890), 15 P. D. 216 ; 
60 E. J. P. 86 ; 63 E. T. 770. 

Annotation : Reid, lie Hay, Kerr v. Stinnear (1003), 52 
\V. U. 02. 

1392. .] — -Testator, after the execution of 

his will, made various alterations A interlineations, 
some of which were attested & some unattestod. 
Among the later was an interlineation giving a 
legacy of “ £1,000 to each of my exors.” In the 
body of the will he gave a legacy of £10,000 to 
one of his exors. In a codicil testator recited that 
lie had given a legacy of £11,000 to this par- 
ticular person : — Held : this reference showed that 
the interlineation had been made prior to the 
execution of the codicil, A it was therefore incor- 
porated by it.-* In the Goods of Heath, 11892] P. 
253 ; 61 L.J.P. 131 ; 67 L. T. 356. 

Annotation ! :— Reid, lie Hay, Kerr v. Stinnear (1903), 52 
YV. K. 92. 

1393. Internal evidence as to time of 

alterations.] — Where unattested alterations ap- 
peared in a will, without extrinsic evidence as 
to whether made before or after the execution, A 
a codicil bore date two years after that of the will, 
the ct., upon internal evidence, decreed probate 
with the alterations, as made at least before the 
execution of the codicil . — In the Goods of Rradlky 
( 1846), 5 Notes of Cases, 187. 

Effect of republlcation by codicil.] —Arc Part X., 
Sect. 3, sub-sect. 3, R., post. 


Sub-sect. 3. — Effect of Alterations. 

1394. Alteration after execution of will — Original 
words not apparent— Probate granted in blank.]— 

Testator, after Jan. 1, 1838, having obliterated 
the words three or five, A substituted the word one, 
in a will made in 1837, the alteration not being 
attested as required by Wills Act, 1837 (e. 26). 
Probate granted in blank. — In the Goods of Livock 
(1838), 1 Curt. 906 ; 163 E. li. 313. 


1395. _ 

son, No. 1375, ante. 

1396. - 


.] — In the Goods of Ibbet- 
— .1 Testatrix after the 


execution of her will erased certain parts thereof, 
substituting in their places other words. Probate 
granted of the will with those parts erased in blank, 
the original words not being discernible on the 
face of the paper, A there being no evidence to 
show what they were . — In the Goods of James 
( 1858), 1 Sw. A Tr. 238 ; 104 E. R. 709. 

1397. — — Admissibility of evidence — 

Evidence of original words.] — Words had been 
erased from a will, A others substituted which 
could not take effect. Parol evidence was admitted 
to show what the original words were.- -In the 
Goods of Reeve (1849), 13 L. T. O. S. 303 ; 13 
Jur. 370. 

— .] — Testatrix duly 

executed a holograph will, which after her decease 
was found with the word “ one ” written in the 
place of another word. There was no evidence 
to show when the alteration was made. The 
original word was quite illegible: — Held: it was 
the duty of the ct. to decide what the obliterated 
word was, if, from the evidence, it was able to do 
so with “ reasonable certainty,” A in that event 
to admit the will to probate with the word so 
decided upon in place of the word substituted for 
it by testatrix.- Jeffery r. Cancer Hospital 
(1887), 57 E. T. 600 ; 51 J. P. 503. 

1399. .] — He Wyatt, Etjkniss v. 

PilEAK (1888), 36 W. R. 521 ; 4 T. E. R. 245. 

1400. Original words apparent — Probate of 

will as It originally stood.] — Testator after the 
execution of his will, having partly erased the word 
four, A r substituted the word five, the alteration 
not being attested, as required by Wills Act, 1837 
(c. 26). Probate of the will, passed as it originally 
stood, the word four being sufficiently apparent 
upon the paper.— 7 n !he Good s of Ekavan (1840), 
2 Curt. 369 ; 163 E. R. 442. 

Annotation ; - Consd. Flinch r. Combo, [1894] P. 191. 

1401. .] — In the Goods of Dyer 

(1841), 5 Jur. 1016. 

1402. - — — — -.] — Testator executed his 

will, containing a legacy therein of fifty pounds 
to 8. S. Subsequently to the execution, he erased 
the word fifty, A substituted the word thirty. 
The alteration not being attested, probate granted 
with the original word fifty inserted. -Soar. v. 
Dolman, In the Goods of Pippin (1812). 3 Curt. 
121 ; 1 Notes of Cases, 5 1 3 ; 6 .1 ur. 512; 1 63 E. R. 
075. 

1403. — .! — Where an appoint- 

ment of an exor. is made in a duly executed will, 
A testator, having expressed his intention of so 
doing, obliterates the original name A sub- 


PART IX. SECT. 1, SUB-SECT. 3. 

1394 i. Alteration after execution 
vnll — Original words not apparent — Pi 
hate minted in blank.]-— A will of whi 
certain passages have been complete 
obliterated by testator after its exet 
tion should be probated in its alter 
state. — lie Hebert Estate (SasL 
11927] 3 W. W. It. 24.— CAN. 


1400 i. - Original words apparent 

— Probate of will as it originally stood. | 
— Testator, after making bis will, which 
was duly executed, struck out a clause 
therein with the intention of substitu- 
ting a clause which he wrote below' the 
will, which last mentioned clause was 
ineffective because signed only by 
testator A one witness : — Held : the 
will as originally drawn must stand A 
probate was granted accordingly.— He 

U924] 3 w - W. R. 

— CAN. 


r. Alteration jrrior to execution of 
will— Erasure of such alteration 
substitution subsequent to execution — 
Erasure & substituted word not attested . ] 
— I cstator bequeathed to each of his 


seven daughters the sum of forty 
pounds. In the will as originally 
engrossed the amount appeared as thirty 
pounds, but prior to the execution of 
the will that sum was altered to forty 
pounds. The alteration w'os duly 
attested. Subsequently to the execu- 
tion of the will the word “ forty ” was 
erased & the word “ twenty ” was 
substituted. This subsequent erasure 
& alteration was not attested in the 
usual manner. Satisfactory evidence 
was given as to the word erased: — 
Held : the probate of the will should 
he granted with the substitution of the 
word “ forty ” for tho word “ twenty.” 
— AV McC’ohmick, 30 N. Z. L. R. 151. 
— N.Z. 

~ — 3 — Where there are altera- 
tions jJ n a "411 or codicil, & these 
alterations are verified by the signa- 
tures or initials of testator or witnesses 
or by a reference in the attestation 
clause, or are shown by affidavit to have 
been made before the execution of tho 
will or codicil, the will or codicil is 
engrossed “ fair,” Le. not in facsimile, 


so that words interlined or interpolated 
appear in the text, & words struck 
through or obliterated are omitted. — 
He Stevens, 11918J N. Z. L. R. 910.— 
N.Z. 


a. tr ut iron imcninranons — a* oolite- 
rations.]— Interlineations in a will (some 
of which were initialed), obliterations 
(not initialed) A the signatures all 
appeared to have been written with t he 
same pen A ink A at tho same time : 
— Held : this was sufficient evidence 
to admit, the document to probate with 
the initialed interlineations, A excluding 
all obliterations the beginnings of which 
were under an interlineation hut not 
excluding obliterations not connected 
with the interlineations . — lie Puuvis'h 
Will (1877), 3 V. L. R. 37— AUS. 

b. .]— Green v . Green (1872), 

1 P. E. 1. 384.— CAN. 


c. Examination by inspectors — Pro- 
bate as set out by them.) — Where 
testator had obliterated A altered 
portions of a codicil, the ct., upon 
application for probate, directed tho 
codicil to be examined by tw’o inspoc- 
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Part IX. — Alterations and Erasures. 


statutes another, such obliteration Sc substitution 
being unexecuted, the ct. will direct the original 
name to be restored in the probate, if it is satisfied 
by evidence aliunde what the original name was. — 
In the Goods of Harris (1800), 1 Sw. & Tr. 030 ; 
20 L. J. P. M. & A. 70 ; 2 L. T. 118 ; 8W.K, 368. 


Annotation Refd. In the Goods of McCabe (1873), L. It. 3 

1 . & D. 94. 

1404. — — — ■ — .] — Testator having duly 

executed his will, he, on a subsequent occasion, 
in the presence of his exor., erased his signature, 
with the avowed intention of writing it in a better 
style, Sc did thereupon write it again in presence 
of the exor., but not of the attesting witnesses: 
— Held : the instrument was entitled to probate, 
the original signature being considered as restored. 
— In the Goods of Kennett (1803), 2 New Hep. 401. 

1405. — — -.J — Testator by his will 

bequeathed certain legacies to his children Sc 
their issue, & had expressed to the solr. who pre- 
pared the will his desire that his grand children 
should not receive their legacies until they should 
attain the age of twenty -five years. The solr. 
explained to him that such bequests would be 
void. Sc the will, when executed, contained a pro- 
vision that the grandchildren should be entitled 
to their legacies upon attaining the age of twenty- 
one; years. Testator was of unsound mind during 
the last six years of his life. Sc after his death it 
was discovered that wherever the words “ twenty- 
one years ” occurred in the will, the word “ one ** 
had been effaced Sc the word “ live ” substituted : 
The ct. granted probate of the will, substituting 

one ” for “ five ” wherever the latter word had 
been inserted.— S tukton r. Wiietlock (1883), 
52 J,. .?. P. 29 ; 48 L. T. 237 ; 47 .1. P. 232 ; 31 
W. B. 382. 


Meaning of apparent.]— See Sub-sect. 

2, A., ante. 

1406. - - Probate granted in blank.] — 

When* testator appoints by will burning date 
Dec. 11, 1838, A., as one of his trustees, Sc after- 
wards, in Apr. 1842, directs one of the attesting 
witnesses to si like A.’s name out of the will, Sc 


insert P.’s. A: the alteration is made accordingly 
Held : though B.’k name cannot, stand, A.’s can- 
not, under Wills Act, 1837 (c. 20), be restarted, A 
probate must pass in blank.- In the Goods oj 
Endebe (1844), 3 D. T. O. S. 141. 


Sub-sect. 


4. -Execution of A iterations. 


See Wills Act, 1837 (c. 20), s. 21. 

1407. Re-execution of will.]— Town she nd v. 
f’E (1711), 8 Vin. Abr. 142, pi. 3. 


1408. -.] — -Winsor v . Pratt, No. 1959, post. 

1409. Acknowledgment of signature by testator.] 

— Townhhend v . Pearce (1711), 8 Vin. Abr. 
142, pi. 3. 

1410. Initials of witnesses opposite altera- 

tions.] — Interlineations were made in a will 
by testator after execution. He sent for the 
witnesses, pointed out the alterations, declared he 
republished his will. Sc then acknowledged his 
original signature, but did not re-sign. The 
witnesses placed their initials opposite to the 
alterations, Sc also signed a memorandum at the 
foot of the will : — Held : a. sufficient execution of 
the interlineations. — In the Goods of IJEWELI, 
(1853), 1 Ecc. Sc Ad. 103 ; 22 L. T. O, S. 124 ; 17 
Jur. 1130 ; 104 E. R. 00. 

1411. Signatures or initials of testator & wit- 
nesses near to alterations.] — Where the signature 
of testator Sc the subscription of the witnesses are 
made in the margin of the will, near the alterations, 
the ct. will decree probate of the will with the 
alterations, without requiring any affidavit as to 
the time when the alterations were made. — In 
the Goods of Wingiiove (1850), 10 E. T. O. S. 347 ; 
15 Jur. 91. 

1412. .] — Grevjlle v. Tyjvee, No. 1459, 

post . 

1413. .] — In 1847, A. regularly executed his 

will ; two years afterwards he made an interlinea- 
tion in the will, in the margin of which, Sc opposite 
the interlineation, he & the subscribing witnesses 
to the will placed their initials : — Held : the 
interlineation was to form part; of the probate. — 
In the Goods of Hinds (1852), 20 L. T. O. S. 264 ; 
10 Jur. 1101. 

1414. .] — The initials of testatrix Sc the 

attesting witnesses in the margin of the will 
opposite interlineations are sufficient to render the 
interlineations valid. — In the Goods of Blewitt 
(1880), 5 P. I>. 1 10 ; 49 L. J. P. 31 ; 42 L. T. 329 ; 
44 J. P. 708 ; 28 W. R. 520. 

1415. One witness not sufficient.] — Testator, 

some time after the execution of his will, ordered 
the names of two exors. to be erased, Sc other 
names to be substituted in their place. This 
alteration was completely effected, but not in the 
presence of two w itnesses : — Held : in the probate 
the names erased must be restored. — In the Goods 
of Parr (1859), Sea. Sc Sm. 140 ; 29 L. J. P. M. 
Sc A. 70 ; 0 Jur. N. S. 50. 

Annotation : — Refd. In the Goods of McCabe (1873), L. It. 3 

1\ & D. 94. 

1416. Initials of witnesses alone not suffi- 

cient.] — Test at tax having duly executed her will, 
Sc having subsequently made certain alterations Sc 


tors, & upon t heir report of its entire 
legibility, granted probate of it as net 
out by them. — He Riddell's Will 
(1880), G V. L. R. 5. — AlIS. 

d. Application for probate — Procedure 
where part of uili obliterated. | — When 
there 1 h any doubt us to whether an 
obliteration in a will ought to prevad 
the application for probate should bo 
made by way of notice of motion & all 
persons interested in 1 1 to will should be 
served therewith. — He Hebert Estate 
(Soek.), 119271 3 W. \V. H. 24. -CAN. 

e. Photographic facsimile of will 
attached to probate .1— Where the exors. 
applied for probate of a will, consisting 
of tw o documents, the first being a ropy 
will with various alterations &, inter- 
lineations made in pencil by testator 
himself some time before the execution 
of the second, which was in the nature 
of a codicil confirming the first, as 
altered, the ct. granted probate with a 
copy of the will showing the alterations 
& interlineations in red ink, & directed 
a photographic facsimile of the copy 


will, taken in the presence of the 
registrar & the exors., to bo attached, 
ns the pencil alterations were likely to 
fade in the course of time.— In the 
Goods of Brououton (1902), I. I.. R. 
29 Calc. 311 ; G C. W. N. 4 77.— IND. 

f. Reference to erased words for 
purposes of construction.} — Scmblc : in 
holographs, erased words may be 
regarded, to discover the meaning of 
words not erased. — Ewan (Dundee 
Tkovoht) v. Morris (1858), G W. K. 
556.— SCOT. 

PART IX. SECT. 1, SUB-SECT. 4. 

1411 i. Signatures or initials of testator 
<(’■ witnesses near to alterations. }— Any 
alteration or revocation made in or of 
the provisions of a will after Jan. 1, 
1871, to he effectual, must be attested 
in the same manner as a will requires to 
be attested ; & that notwithstanding 
the w ill was made anterior to that date. 
— 8 Mini v. Mkiiiam, 25 Gr. 383. — 
CAN. 

1411 il. — — — He Lawson, Jordan 


v. Faiuie, 25 N. 8. R. 454. — CAN. 

1411 iii. — After the execution 

of a will mado subsequent to Jan. 1, 
1838, testator caused certain words to be 
erased & others to be substituted but 
did not execute the alterations as re- 
quired by the statute. The ct. rejected 
the words substituted & restored the 
w'ords obliterated & decreed for the 
will as it stood when executed. — White 
v. Grier (1841), Mihv. G02.—IR. 

1411 iv. .1 — Where the initials 

of testator & witnesses are affixed to 
important interlineations mado in a 
will after it has been duly executed, 
application for probate with such 
interlineations must be supported by 
proof that the initials of testator wero 
affixed in the presence of the witnesses. 
& the initials of tho witnesses affixed 
in the presence of testator. — Re 
Brown's Will (1895), 13 N. Z. L. R. 
045.— N.Z. 

1416 i. Initials of witnesses alone 

not sufficient .] — Where, after the execu- 
tion of a will, an interlineation was 
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Wills. 


Sect, 1 , — By testator : Sub-sects. 4 5, A,] 

interlineations therein went over her signature 
with a dry pen, in the presence of the subscribed 
witnesses, who placed their initials in the margin, 
opposito to <fc against the alterations, not otherwise 
re-subscribing : — Held : the re-execution was not 
duly attested, <fc probate decreed as the will 
originally stood. — In the Goods of Martin (1849), 
1 Rob. Keel. 712 ; 6 Notes of Cases, (194. 

Annotations Apld. In the Goods of Sheam (1880), 50 

L. J. I*. 15. Refd. In the Goods of Illevvitt (1880), 5 P. D. 

110. 

1417 . .] — Testator having made some 

alterations in a duly-executed will, he & the attest- 
ing witnesses traced their former signatures with 
a dry pen, & the attesting witnesses placed their 
initials in the margin opposite each of the altera- 
tions. 

The ct. refused to regard the initials in the margin 
as evidence that the alterations had been duly 
executed & attested, <fc declined to grant probate 
of the will with alterations. — Jn the Goods of 
Cunningham (1800), Sea. & 8m. 182 ; 4 Sw. & Tr. 
194 ; 29 L. J. 1\ M. & A. 71. 

1418. .] — Testatrix duly executed her 

will in the presence of two witnesses, who subscribed 
A attested it. Immediately after its execution 
an omission was discovered in the will, A- this 
omission was supplied by an interlineation. Test a- 
trix approved of the will as altered, acknowledging 
it as her “ last will & testament,” & the witnesses 
then, in her presence, placed their initials in the 
margin opposite the interlineation : — Held : there 
had been no re-execution of the will, & conse- 
quently the interlineation should be omitted from 
the probate. — In the Good s of Shear N (1880), 50 
L J. P. 15 ; Pi L. T. 780 ; 45 J. P. 808 ; 29 W. R. 
445. 

1419. Memorandum referring to alterations.] — 

Testator, by his will duly executed, devised certain 
real estates to R. in fee, subject to <fc charged with 
an annuity of £000 a year, which lie gave to liis 
daughter E. for her life, with powers of distress 
A entry on the devised estates, in case the annuity 
were in arroar. He subsequently erased with a 
pen the word “ six,” A inserted over it the word 
“ two,” leaving, however, the word “ six ” legible, 
in each place where it occurred ; A on the same 
day ho added a memorandum or codicil to his will, 
signed by him in the presence of one witness only, 
recognising the above alterations : — Held : the 
substitution of “ two ” for “ six ” hundred was, 
under these circumstances, inoperative, A E. 
retained a legal interest in the annuitv of £600. — - 
Locke v. James (1848), 1 1 M. A W. 901 ; 18 
L. J. Ex. 180; 1 L. T. O. S. 887 ; 152 E. R. 
1071. 


1420. — .] — In the Goods of Dewell, No. 1410 , 
ante . 

1421. — .] — Testator in tho beginning of his 
will disposed of certain leasehold houses in trust 
for the benefit of his children. The words of the 
description of one of such houses were struck 
through by a pen, & deceased’s signature, but not 
those of the witnesses, was placed near such altera- 
tion. At the end of the will a clause was interlined, 
by which testator bequeathed the same house to his 
trustees for the sole benefit of his wife. Under 
the signatures of deceased & the witnesses at the 
termination of the will a memorandum was added 
to the effect that the above words were struck 
out for the benefit of testator’s wife. This memo- 
randum was signed by deceased & attested by the 
witnesses : — Held : the memorandujn referred to 
both alterations, the obliteration & interlineation, 
& the will so altered should be admitted to probate, 
— In the Goods of Treeby (1875), L. R. 3 P. & D. 
242 ; 44 L. J. P. & M. 44 ; 89 J. P. .To. 701. 

1422. Testator & witnesses tracing signatures 
with dry pen.] -In the Goods of Cunningham, No. 
1417, ante. 

1423. Erasure of name of executor — Necessity 
for execution in clause appointing executors.] — 

A., by his will, appointed B. & C. trustees A, 
guardians of his children, A exors. of his will. 
He subsequently erased the name of B. wherever 
it appeared, <fc substituted that of D. All the 
alterations were duly executed, except in the clause 
appointing guardians & exors., which was not 
attested. The ct. held that an exor. is either 
expressly nominated, or is so according to the 
tenor, A declined to look at the construction of 
the instrument for the purpose of determining 
whether I>. was appointed exor., & decreed probate 
of the will without the unattested alterations. — - 
In the Goods of Gausskn (1868), 17 L. T. 854 ; 82 
J. P. 101 ; 16 W. R. 212. 

1424. Alteration on separate sheets — One attesta- 
tion sufficient.] — The clause appointing exors. was 
written partly on the second A partly on the third 
side of a will. Subsequently testator altered the 
clause, but his signature A- those of the attesting 
witnesses appeared opposito only to the. alterations 
which were made on the second side. The ct. 
granted probate of all the alterations. — In the 
Goods of Wilkinson (1881), 6 P. I). 106 ; 45 .T. P. 
716 ; 29 \V. R. 896. 


Si r-sect. 5. — Time of Alteration. 

A . In General . 

1425. Whether presumption of alteration before 
or after execution of will.] — In the Goods of Hollo- 
way (1841), 1 Notes of Oases, 214. 


made, which was attested Ly the wit- 
nesses to tho will, but not subscribed 
by testator, the ct. refused to giant 
probate to the will as altered ; but 
granted probate without the alteration. 
— lie Delves (1875), 1 V. L. K. 33.— 
AUS. 


g. Whether necessary .) — A testy 

mentary writing, holograph, was foun 
in a locked repository enclosed i 
an envelope marked with testator’ 
own name & with the word ** private. 
The deed contained certain provision 
which had been deleted by a pen beini 
drawTi through tliem, but the deletion 
were not initialled or otherwis 
authenticated .—Held : the deletion 
must lw? presumed to have been mad 
by testator with the Intention o 
altering t he deed, & the provisions s< 
deleted were validly oancellcd.- 
AllanV Executrix v. Cockbur> 
11920] 8. C. 732; 57 8c. L. 11. 014 


11920] 2 8. L. T. 248 — SCOT. 

h. Sufficiency of initials.] - Al- 
though a testator has executed his 
will by signing his name in full it is a 
Rufilcicnt signature to un alteration 
made in It after execution if he puts his 
initials only opposite the alteration.- - 
Tic Penn (1889), 15 V. L. R. 833.— AUS. 

k. Testamentary document executed 
by testatrix in existence at death, — 
Alterations made in earlier document 
after cxrmtirm without re-execution.]— 
In 1910 testatrix made a will disposing 
of all her property. Afterwards she 
made many alterations in tho document 
by striking out words A interlining 
others ; but did not re -execute as a 
will the documents as altered . In 1 9 1 0, 
she duly executed a new will, written 
by her own hand, beginning : “ This 
is the last will of E. G. if the one stroked 
over w r ill not, stand. If the stroked one 
stands take it.” This will also disposed 


of ail her property, but it differed 
materially from the will of 1910, both 
as first written & as subsequently 
altered : — Held : the two documents 
could not stand together, there not 
being an express confirmation of the 
earlier writing. — Grant v. Grant 
( 1919), 44 O. L. It. 113.— CAN. 

1. Evidence of finality .] — An unsigned 
pencil alteration In a will made by 
testator on his testament which is 
presumed to bo merely deliberative 
may be proved by parol or other 
evidence to have been intended to have 
been final. —Lamo nt v. Glasgow 
Magistrates (1887). 14 K. (Ct. of Boss.) 
003 ; 21 Sc. L. K. 420.— SCOT. 

PART IX. SECT. 1, SUB-SECT. 5— A. 

1425 i. Whether jjrcsumpl'Um of altera- 
tion before or after execution of will.}— 
A will contained some unattested 
erasures & interlineations. They were 
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1426* -.] — Alterations in a will, without 

evidence as to date, or decisive circumstances, 
pronounced for. 

I think there is enough to satisfy the ct. that the 
alterations were most probably made before 
execution. . . . 

There is an addition which would seem to have 
been made after execution, which must be rejected 
as part of the will (Sir H. Jenner). — In the Goods 
of Hartley (1841), 1 Notes of Cases, 100. 

1427. .] — In the Goods of Phillips (1841), 1 

Notes of Cases, 37. 

1428. — — .] — CoorER v. Bockett, No. 1440, 
post. 

1429. .] — One sheet of a will had been 

abstracted & another one substituted, there was 
no direct evidence to show when this was done : — 
Held : from presumptive evidence, this was done 
before execution, & probate of the will therefore 
decreed. — In the Goods of Morton (Dowager 
Countess) (1849), 14 L. T. O. S. 425 ; 13 Jur. 
1108. 

1430. .] — A will, having an additional 

bequest to a legatee inserted, by which the sense 
of the paragraph, as that bequest stood, was inter- 
rupted, held to bo entitled to probate, with such 
additional bequest, as the attesting witnesses knew 
not whether the same was or was not written 
previously to the execution. 

There is no evidence to show when the words, 
which interrupt the grammatical structure of the 
paragraph, were written. The attention of the 
attesting witnesses has been directed to them, & 
they know nothing of the matter. Under this 
circumstance I consider it is no part of my duty to 
raise obstacles, k, make Wills Act, 1837 (c. 26), 
more difficult of compliance than it is already. 

1 decree probate of the paper as it stands (Dr. 
Lushington). — In the Goods of Swindin (1850), 

2 Rob. Eccl. 192 ; 163 E. R. 1288. 

Annotation : — Refd. In the Goods of Cadge (1808), L. 11. 1 

p. & i). 543. 

1431. .] — As a deed cannot be altered after 

execution without fraud or wrong, the presump- 
tion, if an alteration appears, is that it was made 
before execution. But this presumption does 
not apply in the case of a will, which may be 
altered by testator without fraud or wrong. — 
Doe d. Tatum v. Catomore (1851), 16 Q. B. 745; 
117 E. R. 1066 ; sub nom . Doe d. Tatham v. 
Cattamore (or Oatamore), 20 L. J. Q. 

364 ; 17 L. T. O. 8. 74 ; 15 J. P. 673 ; 15 Jur. 
728. 

1432. — Grevillk v. Tylee, No. 1459, 
post. 

1433. .J— -Williams v. Ashton, No. 1460, 

post. 

1434. Rowley v. Merlin, No. 1461, 
post. 

1435. -.] — Where a will, on the face of it, 
had been executed in 1858 subscribed by two 


legatees named in it as witnesses, & was re-executed 
in 1860 & attested by different witnesses & after 
the death of testatrix was found with the first 
attestation clause & the names of the witnesses 
to it cancelled, but there was no evidence to show 
the date of the cancellation, the ct. refused to 
exclude tho part cancelled from probate, & directed 
the probate to go in facsimile. — In the Goods of 
Smith (1864), 3 Sw. & Tr. 589 ; 34 L. J. P. M. & A. 
19 ; 11 L. T. 684 ; 29 J. P. 199 ; 10 Jur. N. S. 
1243 ; 164 K. R. 1404. 

1436. .] — In the Goods of Sykes, No. 1464, 

post. 

1437. Evidence that some alterations made 

before execution.] — Alterations in a will, dated in 
1840, without evidence as to date when made ; 
administration decreed with the alterations, on 
presumption. 

When some of the alterations were made does 
not appear ; but when I find that deceased did 
make alterations, in writing the will, as he went on, 
the conclusion is, that all the alterations were 
made before execution, & before the paper was 
sealed up (Sir II. Jenner). — In the Goods of Cross 
( 1841), 1 Notes of Cases, 189. 

1438. Absence of evidence.J — A will, bear- 

ing on the face of it an appearance of erasure <fc 
alteration, respecting which the parties are un- 
willing or unable to make an affidavit, in explana- 
tion, refused probate. — In the Goods of Parfitt 
( 1842), 1 Notes of Cases, 533. 

1439. .] — -Alterations on the face of 

a will, unaccounted for by evidence, are prinid 
facie presumed to have been made after execution. 
— Burgoynk v. Showler (1844), 1 Rob. Eccl. 5 ; 
3 Notes of Cases, 201 ; 8 Jur. 814 ; 163 E. R. 
945. 

Annotations: — Folld. In ike. Goods of Rees ( 1 8G5), 20 J. P. 
20G. Refd. In the Goods of Leach (1848), 6 Notes of Cases, 
02 ; lie Atlridge (1840), 12 h. T. O. S. 381 ; Wright r. 
Sanderson (1884), 9 P. D. 140 ; Harris v. Knight (1800), 
15 P. D. 170; In the Goods of Pliibbs (1917), 86 L. J. P. 
81 ; Jn the Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. 

1440. .J -The will contained altera- 

tions k erasures affecting the amount k objects 
of testator’s bounty, the existence of which, at 
the timo of the execution, the attesting witnesses 
could not depose to : — Held : in the absence of all 
direct evidence as to the alterations k erasures, 
the presumption of law was, that such alterations 
k erasures were made after the execution of the 
will, A probate of the will granted in its original 
form. — C ooper v. Bockett (1846), 4 Moo. P. C. C. 
419 ; 4 Notes of Cases, 685 ; 10 Jur. 931 ; 13 

E. R. 365, P. C. ; ajfg. (1843), 2 Notes of Cases, 
391. 

Annotations : — Consd. Anon. (1846), 8 L. T. O. S. 174. Folld. 
Simmons v. Rudatl (1850), 1 Sim. N. S. 115. Gonsd. Doe 
d. Tatum r. Catomore (1851), 16 Q. B. 745. Apprvd. 
Greville r. Tyloo (1851), 7 Moo. P. O. C. 320. Apia. In 
the Goods of Foley (1855), 25 L. T. O. S. 311. Refd. 
Pennant r. Kiugseote (1843), 3 Curt. 642 ; Bayllsa v. 
Sayer (1844), 3 Notes of Cases, 22; Jones v. Godrieh 


apparently written with tho same ink 
& at tho same time as the rest of tho 
will : — Held : the ct. was not bound to 
presume that these erasures & inter - 
Ilncations were made after execution.—- 
He Fenton's Will (1900), 21 N. S. W. 
L. It. (IL) 17 ; 17 N. S. W. W. N. 115. 
— AUS. 

1426 ii. — .} — Where interlineations 

appear in a will which are not noted 
after a long lapse of timo a strong 
presumption mny he raised that they 
were made before or after the execution 
of tho will, according as the possession, 
title, etc., have run. & as tho parties 
interested appear to hove acted. — 
Doe d. McVey v. Daniel, 2 Pug. 372. — 
CAN. 


1425 iii. — — . J — Although when 
alterations are apparent on the face of 
a will, it cannot be presumed that they 
were made before execution, & they can- 
not he admitted to probate without some 
affirmative evidence that they were in 
fact so made, yet a ct.. or jury trying 
this question of fact is not confined 
to any particular species of evidence, 
which, having regard to all the circum- 
stances, reasonably loads the judgment 
to the conclusion that the alterations 
were made before execution. — Moons 
v. Moore (1872), G I.U. Eq. 16G. 
— IR. 

1437 i. Evidence that some altera- 

tions made before execution .] — Where the 
attestation clause in a oodicil contains 


a declaration that some alterations 
have been made in tho codicil before 
execution, the ct. may infor from this 
circumstance, & from the appearance 
of tho codicil itself, that all tno altera- 
tions were made before execution. — 
Doherty v. Dwyer (1800), 25 L. R. 
lr. 207.— IR. 

m. Rebuttal of presumption — 

Slight affirmative evidence.] — The pre- 
sumption of law, that tho interlinea- 
tions in a will wero made after execu- 
tion, prevails only in the absence of 
evidence to the contrary, & very slight 
affirmative ovidenoo is sufficient to 
rebut the presumption. — In the Goods 
of Duffy (1871), 5 I. It. Eq. 500 — 
IR. 
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Wills. 


Sect . ] . — By testator : Sub-sect. 5, A. & B, (a) cfc (&)♦] 

(1845), 5 Moo. P. C. C. 16 ; Gregory v. H.M.’s Proctor 
(1846), 4 Notes of Cases, 620 ; Birch v. Birch (1848), 1 
Bob. Keel. 675 ; Lushinjrton v, Onslow (184 8), 6 Notes of 
Cases, 183 ; Doe d. Shallcross v. Palmer (1851), 16 Q. B. 
747 ; Gann r. Gregory (1854), 3 Do G. M. & G. 777 ; 
Gwillim v. Gwillim (1859), 3 Sw. & Tr. 200 ; In the Goods 
of Streaker (1859), 4 Sw. & Tr. 192 ; In the Goods of 
Iluckvale (1867), L. R. 1 P. & D. 375 ; In the Goods of 
Cadge (1868), L. R. 1 P. & D. 543; Beckett v. Howe 
(1869), 39 L. J. P. & M. 1 ; Pearson v. Pearson (1871), 40 
L. J. P. & M. 53 ; In the Goods of Sykes (1873), L. R. 3 
P. & D. 26 ; Wright v. Sanderson (1884), 9 P. D. 149. 

1441. .] — Where there is nothing to 

show that alterations apparent on the face of a 
will were made after execution, this ct. will 
presume they were made before ; but parties to 
whom probate is decreed on motion must take it 
at their peril, great doubts existing upon this 
point elsewhere. — In the Goods of Stow (1846), 

4 Notes of Cases, 477. 

1442. — In accordance with the 

decision of the Privy Council in Cooper v. Bocketl , 
No. 1440, ante, the ct. will in future presume that 
alterations appearing upon the face of a will, 
where no evidence is given as to the time when they 
were made, were made after the execution, & 
consequently are invalid. — Anon. (1846), 8 L. T. 
O. S. 174. 

1443. .) — Where an erasure & inter- 
lineation, unattested, appeared on a will, <fc the 
attesting witnesses could not depose whether 
or not the alteration was made before execution, 
the ct. refused to decree probate with the w T ords 
which persons skilled in writing had “ no doubt ” 
had been erased. — In the Goods of Abbey (1847), 

5 Notes of Cases, 614. 

1444. * — .] — Testatrix having referred in 

a codicil to a paper dehors , & a paper, unattested, 
being found after her death with the codicil, 
answering to the description given therein ; — 
Held : such paper was entitled to probate as part 
of the codicil, but certain alterations appearing 
therein, without evidence as to whether they were 
made before or after the execution of the codicil, 
v T ere excluded from the probate. — 8wete v. 
Lids ley (1848), 6 Notes of Cases, 189. 

1445. — — .] — Testatrix executed a will in 

1840 & two codicils in 1843 & 1844. After her 
death, a legacy of £1,000 to E. O. was found to be 
obliterated, or struck through, in the will, not 
so as that the words were not apparent, testatrix 
having written in the margin “ erased by me, 
JN1. L.” Parol evidence was given that testatrix 
declared her intention to leave a legacy of £1,000 
to S. L. ; that she had bequeathed such legacy ; 

6 that she had struck out, or intended to strike out, 
a legacy of £1,000 to allow of the alteration ; but 
the dates of these declarations could not be fixed : 
— II eld : this was a case not of destruction, under 
Wills Act, 1837 (c. 26), s. 20, but of alteration, 
under sect. 21 ; there was not evidence to show 
whether the alteration was made before or after 
the execution of the codicils, & the presumption 
of law, therefore, was, that it was made after 
their execution ; &, as the words obliterated were 
apparent, probate must pass as the will was 
originally executed. — Lushington r. Onslow 
(1818), 6 Notes of Cases, 183 ; 11 L. T. O. S. 206 ; 
12 Jur. 465. 

A n notations : — Reid. In the Goods of Sykes (1873), L. R. 3 P. 
& D. 20 ; Flinch v. Combo. [1891] t\ 191. 

1446. .] — Doe d. 8 hallciioss v . 

Palmer, No. 1462, post . 

1447. — — .] — -Testator, who died in 1821, 

struck the name of one of the devisees out of his 
will & interlined the names of two other persons 
above the erasure ; but those alterations were not 
noticed in the attestation clause nor was there 


[ anything to show or from which it could be 
inferred that they were made before the will was 
executed ; — Held : they did not affect the devise. 
— Simmons v. Pud all (1851), 1 .Sim. N. S. 115 ; 
15 Jur. 162 ; 61 E. R. 45. 

Annotations : — Reid. Groviilo v. Tylec (1851), 7 Moo. P.J C. C. 

320 ; He Jndkin’a Trusts (1884), 25 Ck. D. 743. Mentd. 

Boaler v. Brodhurst (1892), 8 T. L. R. 398 ; Ite Whitrod, 

Burrows v. Base, [1920] Ch. 118. 

1448. .] — The ecclesiastical ct. granted 

probate of a will of personalty with cross lines 
drawn in ink over the bequests of certain legacies. 
On a claim raised by the parties interested in 
these legacies : — Held : the will must be taken to 
have been executed after the cross lines were 
drawn, & the only question was, what was the 
meaning of testator, & this was that the legacies 
were not to stand part of the will. 

The case of Cooper v. Bockctt f No. 1440, ante , 
established this principle, namely, that primd 
facie the presumption of law is, that alterations & 
erasures in a will are made after the execution 
(Lord Cranworth, C.). — Gann v. Gregory 
(1854), 3 I)e G. M. & G. 777 ; 2 Eq. Rep. 605 ; 23 
L. T. O. 8. 136 ; 18 Jur. 1063 ; 2 W. R. 484 ; 
43 E. R. 305, L. C. 

Annotation ; — Consd. He Butt ic-NVriffht son, Cecil v. Buttle - 

Wrigrhtson, IJ920J 2 Ch. 330. 

1449. .]— -A., after Wills Act, 1837 

(c. 26), made a will, which was written on the 
first & third pages of several sheets of note paper. 
At the bottom of one of these pages were the words 
& mark, “ I leave the whole of my property to the 
following religious societies, viz., X., to be divided 
in equal shares among them.” On the top of 
the opposite page was a similar mark to that 
following the ” viz.,” & the names of four religious 
societies. There being no evidence that the 
names of the societies were written before the 
execution of the will, the ct., considering them to 
be interlineations, excluded them from probate. — 
In the Goods of White (1860), 30 L, J. P. M. & A. 
55 ; 21 J. P. 792 ; 6 Jur. N. 8. 808. 

1450. Testator’s knowledge of statutory 

requirements.] -Unattested alterations in the will 
of a barrister, without evidence as to when made, 
on presumption, admitted to probate. 

Deceased was a gentleman whom we all knew & 
all lament. From the tenour Ac context of the 
will, it would appear that he made these alterations 
as he wrote it. Looking to the contents of the 
paper, & to the character of a gentleman high in 
his profession, to the manner in which the 
attestation clause is expressed, I cannot suppose 
that the alterations were made after execution, 
knowing, as he must have* done, what was required 
by the Act. 1 am clearly of opinion that they 
were made by him at the time the will was written, 
& there is no one circumstance which leads to the 
presumption that they were done afterwards. 
Under these circumstances, the ct. is bound to 
decree probate of the paper in the form in which 
it now appears ; & there can be no doubt that, as 
he went on, read what he had written, he made 
these alterations (Sir 1L Jenner Fust ). — In the 
Goods of Jacob (1842), 1 Notes of Cases, 401. 

1451. .J — Where unattested altera- 

tions appear in a will, without evidence as to 
whether made before or after execution, the fact 
that deceased was acquainted with the proper 
mode of executing wills, & correct in transacting 
business, affords a presumption that the altera- 
tions were made after, not before, execution . — In 
the Goods of Thomson (1844), 3 Notes of Cases, 441. 

1452. Testator’s correctness in business 

transactions .] — In the Goods of Thomson, No. 1451, 
ante. 



313 


Part IX. — Alterations and Erasures. 


1453. Blank spaces filled In — Use In Ink 
of different colours.] — A will prepared with blanks 
left for legacies was found after testator’s death 
in an open envelope, which had been twice sealed, 
with the legacies inserted by testator, some in 
black, some in red ink, with sundry alterations & 
interlineations connected with the legacies, of 
which the attesting witnesses could give no informa- 
tion : — Held : not to be necessary that testator 
A witnesses should execute legacies so inserted. 
Probate granted of such parts of the will as were 
in black ink, those in red rejected on facts leading 
to the presumption of their being inserted after 
the execution of the will. — Biu.cu v. Biiich (1848), 1 
Bob. Bed. 075 ; 0 Notes of Cases, 581 ; 12 L. T. 
O. S. 334 ; 12 Jur. 1057 ; 103 E. It. 1175. 

Annotation : — Held. In the Goods of Cadgo (1868), L. lb 1 

P. & L>. 548. 

1454. Distinction in case of interlineation & 

alteration — Interlineation of words effecting mani- 
fest intention.] — A will contained several un- 
attested interlineations, most of them of single 
words, each of which was required to complete 
the sentence to which it belonged. The ct. held 
that if was not bound to presume that these 
interlineations were made after execution, A 
included them in the probate.- -In the Goods of 
Cadge (1808), lu It. I P. A D. 513 ; 37 L. J. P. 
A M. 15 ; 17 L. T. 481 ; 32 J. P. 108 ; 10 W. R. 
400. 

Alterations In soldier’s will.) — See Royal 
Forces, Vol. XXXIX., p. 338, No. 250. 

B. Evidence as to Tims. 

[a) In General. 

1455. Evidence of person drawing will — Tending 
to prove alteration previous to execution of will.] — 

(1) A party showed a paper to t wo persons present 
at the same time, A requested them to sign it ; 
both persons observed the signature of the party 
allixcd to t he paper ; A both subscribed it in her 
presence. This paper, being a will, held to have 
been duly executed. 

(2) Alterations on the face of a duly executed 
will, held, upon the circumstances, to have been 
made before execution. — K eigwin r. Kejuwin 
( 1843), 3 Purt. 007 ; 7 Jur. 840 ; 103 E. K. 841. 

Annotations : - As to (1) Reid. Wright v. Sanderson (1884), 

U P. 1). 1 IJ) ; Jn the Goods of Monro (1900). 81 L. T. GO. 

1456. Documents connected with will — Necessity 
for preservation for purpose of evidence — Envelope 
or packet in which will found.] — -Testator died 
Apr. 27, 1845, leaving a will dated in 1829, which 
was found in an envelope, not sealed up, the will 
exhibiting unat tested alterations, without date, 
A the envelope having been destroyed ; the ct. 
said, “It is highly proper that the envelope in 
these case should be preserved ; in this ease, it 
may have been originally sealed A re-opened, A 
may have had an indorsement ; it is highly proper 
that the envelope should be preserved in these 
cases A produced .” — In the Goods of Piuuott 

(1845), 4 Notes of Cases, 180. 

1457. .] — Testator had died on 

Eeb. 24, 1815, A his will, which bore date in Aug. 
1837, contained unattested alterations A oblitera- 
tions, there being no evidence whether they were 
made before or after the execution : the sealed 
packet, in which the will was found, not being 
produced, the ct. said, “ The envelope in which 
the will was scaled up might be highly important 


for the consideration of the ct., with respect to 
the time when the alterations were made. It 
must be understood that, where papers are found 
in this state, the envelopes or packets ought to 
be preserved A brought in.” — In the Goods oj 
Simmonos (1845), 4 Notes of Cases, 180. 

1458. Onus of proof— On party relying on altera- 
tions — To prove that alteration made before 
execution of will.] — -Doe d. Sh allcross v . Palmer, 
No. 1402, post . 

1459. — — — .] — By Wills Act, 1837 

(c. 26), s. 21, obliterations, interlineations, or 
other alterations in a will, after execution, are void, 
if not affirmed in the margin, or otherwise, by the 
signature of testator, A the attestation of witnesses. 

The mere circumstance of the amount, or the 
name of a legatee, being inserted in different ink, 
A in a different handwriting, does not alone con- 
stitute an obliteration, interlineation, or other 
alteration, within that Act, nor does any presump- 
tion arise against a will being duly executed as it 
appears. The case is different where there is an 
erasure apparent on the face of the will, A that 
erasure has been superinduced by other writing. 
In such circumstances, the onus probandi lies upon 
the party who alleges such alteration to have been 
done prior to execution, to prove by extrinsic 
evidence, that the words Avere inserted before 
execution, A that they had the sanction of testatoi . 
— (xREVJLle v. Tyj.ee (1851), 7 Moo. P. C. C. 320 ; 


L3 E. It. 904, P. C. 

1400. .] — Where there are altera- 

tions on the face of a will there is no presumption 
of law that they were made at any particular tune ; 
but the rule applicable to such cases is that those 
who propound a doubtful instrument must make 
the doubt clear. 

Therefore, where testatrix told the witnesses to 
her will, at the time of attestation, that she had 
made alterations in her will, but did not allow them 
t o see what the alterations were : — Held : in the 
absence of any means to determine what altera- 
tions were made before execution, the ct. could not 
give effect to any of them. — Williams v. Ashton 
(1800), 1 John. AH. 115; 3L.T. 148; 70 E. K. 685. 

Annotations : — CODSd. Be Sykes (1873). L. K. 3 P. & D. 20. 

Refd. Steovens* Hospital f. Dyas (1864), 10 L. 1. 88«. 

1461, — .] — Testat rix duly executed 

a draft of a will, in which at the time were several 
marginal notes A alterations, in the handwriting 
of her solr. About four years after, a codicil was 
executed, in which no reference was made to the 
contents of the will. These papers remained in 
the custody of testatrix until her death. It was 
then found that a marginal note, disposing of the 
residue of the personalty, A several bequests, 
had been struck through with a pen, A other altera- 
tions had been made, in the liandAvriting of testa- 
trix : — Held : as no affirmative evidence was pro- 
duced to satisfy the ct. that these last-mentioned 
obliterations A alterations were made before 
execution, whether the date of the execution were 
taken to be that of the will or of the codicil, the 
presumption in law was that they were made sub- 
sequently, A that they could not, therefore, he 
included in the probate— Rowley v. Merlin 
(1800), 24 J. P. 821 ; 0 Jur. N. S. 1165. 

(6) What Evidence Admissible . 

1462. Declarations of testator before making of 

W U1.1 — Alterations apparent on the face of a will 


PART IX. SECT. 1, SUB-SECT. 5.— 
B. (a.) 

1458 i. Onus of proof— - On parly rely- 
ing on alterations — To prove that altera- 


tion made before execution of ivi IL ] — 1'he 
onus is upon the party who Becks to 
have an interlineation or alteration in 
a will admitted to probate to show by 
Home evidence that it was made before 


execution . — Be Lawson, Jordan t\ 
Fairie, 25 N. S. It. 454.— CAN. 

1458 ii. .1 — Field t\ 

Livingston, 17 C. P. 15. — CAN. 
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Wills. 


Sect. 1. — By testator : Sub-sect. 5, B. (6). Sect. 2. 

Part X . Sect . 1 : Sub- sect 1.] 

are to be presumed to have been made after 
the will was executed, until evidence to the con- 
trary is adduced. It appeared on the face of a 
holograph will that, as it was originally written, 
certain real estate was thereby devised to A. in 
fee, but, by an erasure A interlineation in the 
same handwriting, that devise was changed into 
a devise to A. for life, with remainder to B., of 
whom no other mention was made in the will. 
Testator died in 1834, A. was liis heir-at-law. The 
devisee of A. brought ejectment against B. Evi- 
dence was tendered A admitted on the trial that 
testator had, on various occasions, before the will 
was executed, stated that he intended to make 
provision for B. by his will : — Held : it was 
necessary for deft, to rebut the presumption of 
the alterations having been made after the will 
was executed by adducing some evidence of their 
having been made before. Also, that the declara- 
tions of testator made before the execution of the 
will were admissible evidence from which a jury 
might draw that inference, since the alteration 
was made in furtherance of an intention shown to 
have existed before the execution of the will. 
But that declarations by testator after the will 
was executed, tending to show that the alterations 
had been made before, would be inadmissible. — 
Doe d. Smallcross v. Palmer (1851), 10 Q. B. 
747 ; 20 L. J. Q. B. 307 ; 17 L. T. O. S. 252 ; 15 
.T. P. 689 ; 15 Jur. 830 ; 117 E. It. 1007. 

Annotations : — Apld. In the Goods of Foley (1855), 2 Fee. & 
Ail. 200 ; In the Goods of Ripley (1858), 1 Sw. & Tr. (58. 
Consd. Williams v. Ashton (18(50), 1 John. &; EL 115. 
Apld. Re Sykes (1873), L. it. 3 I\ & D. 2(5. Consd. In 
Goods of Adamson (1875), L. R. 3 P. & 1). 253 ; Suk< 
v. St. Leonard’s (187(5), 1 J\ I). 154. Apld. Bench .. 
Bench (1877), 2 P. 1). (50 ; Atkinson v. Morris, (18971 P. 
40 ; Re Jessop, { 1924 J P. 221. Refd. In the (roods of 
Hardy (18(51), 30 L. J. P. M. & A. 142 ; Staines v. Stewart 
& Jones (18(51), 31 L. J. P. M. & A. 10 ; Christinas v. 
Whinyates (18(53), 32 L. J. P. M. & A. 73; Quick t>. 
Quick & Quick (18(54), 3 Siv. & Tr. 442 ; Woodward v. 
Uoulstone (188(5), 11 App. Cas. 4(59. 

1463. .] — Evidence of declarations by 

testator before the execution of a will is admissible 
to rebut the presumption of law that alterations 
therein were made after the execution. — In the 
floods of Foley (1855), 2 Ecc. A Ad. 206 ; 25 
L. T. O. 8. 311 ; 164 E. It. 391. 

1464 . .] — Stated, however, as the rule 

generally is, that there is a presumption that 
alterations on the face of a will were made after 
its execution, this presumption may be rebutted 
by evidence of declarations made before A not 
after the execution (Sir J. ITannen). — In the 
Goods of Sykes (1873), D. It. 3 P. & 1). 26 ; 42 
L. J. P. A M. 17 ; 28 L. T. 142 ; 37 J. P. 183 ; 21 
W. It. 416. 

Annotation .-—Refd. In the Estate of Jessop (1924), 40 T. L. It. 
890. 

jit-ou. .j — Testator left a holograph will. 

One clause was unintelligible, but an unattested 
interlinoation in testator’s handwriting made the 
clause intelligible when taken with it, A also in 
accordance with declarations proved to have been 
made by testator before the execution of the will. 
Evidence was also given tending to prove that 
the will had been kept in a fastened-up envelope 
from five days after its date in 1867 to a couple 
of hours before testator’s death in 1874 ; A an 
expert gave his opinion that the interlineation was 
written at the same time & with the same pen & 
ink as the will. The cfc. granted probate of the 
will witli the interlineation. — In the Goods of King 
(1875), 23 W. P. 552. 

■•] — 1 Testator having obtained the 


lithographed form of a will by which the property 
was left to all the children absolutely on the death 
of the wife, filled up the blanks in his own hand- 
writing, A in the place of the bequest to the 
children interlined the words “ To my only son, 
A. B.” The bequest to all the children was can- 
celled by a line drawn through it. No reference 
was made to the alterations in the attestation 
clause, nor were any initials placed in the margin 
to identify them. The surviving attesting witness 
had no knowledge whether the alterations were 
made at the time of execution. Testator had one 
child, a son, by the second wife, who took a life 
interest under the will, A five children by a previous 
marriage ; — Held : the presumption arising from 
the ignorance of the witness was rebutted by a 
declaration of testator, made previous to the 
execution of the will, he intended to provide for 
the child of the second marriage & by the other 
circumstances of the case. — Dench v. Dench 
(1877), 2 P. D. 00 ; 46 L. J. P. 13 ; 41 J. P. 328 ; 

25 W. K. 414. A , .. 

1467. — — .] — Testator duly executed his will 
in 1875, giving an annuity to his widow, charged 
upon certain property over which he had a power 
of appointment A, subject thereto, to his daughters. 
This will remained in the custody of his solrs., A 
down to the time of his death testator frequently 
expressed his regret that he was not in a position 
to benefit his widow more largely. In 1888 he 
executed a second document in form of a will, 
which he inclosed in a sealed envelope with 
instructions that it was to be opened at the same 
time as liis will. By it he left to a Mrs. B. certain 
house property which lie had purchased out of his 
savings. No exors. were therein appointed A the 
printed revocation clause was struck through 
with a pencil: — Held: both documents were 
entitled to probate, A the second of them should 
not include the revocatory words. — In the Goods of 
Tonue (1891), 66 T. 60. 

1468. — .J— Declarations by testator made 
before the execution of his will which support the 
inclusion therein of unattested alterations or inter- 
lineations are admissible as evidence for that 
purpose. It is, however, clear that declarations 
by him of the same character made after the execu- 
tion are inadmissible. -lie .Jessop, [1924] P. 221 ; 
93 L. J. P. 135 ; 132 h. T. 31 ; 40 T. L. It. 800. 

1469. Declaration of testator after execution of 
will.]— Doe d. Shallcross v . Palmer, No. 1462, 
ante . 

1470. — In the Goods of Hardy, No. 1371, 
ante. 

1471. — .] — In the Goods of Sykes, No. 1464, 
ante. 

1472. .] —In the absence of any proof that 

alterations in a will were made before its execution, 
beyond the fact that they hear an earlier date than 
the will in the handwriting of the testator, such 
alterations will not be recognised by the ct. or 
appear in the probate. 

It has been held that declarations by testator 
after execution of a will, that an alteration was 
made before, are not admissible as evidence (Sir 
J. Hannen). — Re Adamson (1875), L. R. 3 P. A D. 
253. 

Annotations Consd. Re Jqhbop, [1924] V. 221. Mentd. 

In the. Goods of Brown (1910), 51 Sol. Jo. 478. 

1473. .] — Re Jessop, No. 1468, ante. 

1474. Expert evidence.] — A person skilled in 
examining writings deposed to the original words 
erased from a will, A also that a legacy at the 
end of one of the pages had been written at a 
different time from the rest of the will. On 
motion, the ct. refused to strike out the legacy. — 
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In the. Goods of Rushout (1849), 13 L. T. O. 8. 
264 ; 13 Jur. 458. 

1475. .] — Some trifling alterations & inter- 

lineations appeared on the face of a holograph will, 
& there was no evidence whether they were 
written before or after the execution, except the 
affidavit of an expert, that in his opinion they were 
written at the same time as the rest of the will. 
On that evidonce the ct. admitted them to probate. 
— In the Goods of IIindmarch (1866), L. It. IP . & 
D. 307 ; 36 L. J. P. & M. 24 ; 15 L. T. 391 ; 31 
J. P. 41. 


Sect. 2. — BY STRANGERS. 

1476. Alteration after death of testator — Probate 
granted as will originally stood.] — In the Goods of 
North (1842), 6 Jur. 564. 


1477. ,J — Insertions of the date made 

in a will & a codicil, after the death of testator, 
by the solr. who drew the codicil. Probate of the 
instruments decreed as they originally stood. — 
In the Goods of Escott (1842), 1 Notes of Cases, 
571. 

1478. .] —The drawer of two codicils 

to a will having made errors in dates & descriptions, 
&, after the death of testator, corrected those 
errors ; a motion for probate as the papers stood 
rejected, & probate as they were originally written 
decreed, the affidavit being registered ; the codicils 
themselves remaining as they stood. — In the Goods 
of Rolfe (1846), 4 Notes of Cases, 406. 

.]■ -See Executors, Vol. XXIII., p. 113, 

No. 1071. 

1479. Words added without testator’s know- 
ledge — Words omitted from probate.] — Fligel- 
stone v . Fligklstone (1902), 46 Sol. Jo. 451. 


Part X. — Revocation, Revival, and Republication. 


Sect. 1 .—REVOCATION. 

Sub-sect. 1. — In General. 

Sec Wills Act, 1837 (c. 26), ss. 19, 20, 

1480. General rule — Will revocable.] — If I 

make my testament & last will irrevocable, yet 
1 may revoke it, for my act or my words cannot 
alter the judgment of the law to make that 
irrevocable, which is of its own nature revocable 
(per Cur.). — Vynior’s Case ( 1 609), 8 Co. Rep. 81b; 
77 E. It. 597. 

Annotations : — Consd. In the Estate of IIcyh, Walker r. 
Gaskin, 11914] P. 192. Mentd. Lyn v . ' Wyn (1065), 
O’Bridg. 122 ; Londrc r. Moliun (1072), Email. K. B. 
•12 ; Thomas v. Sorrell (LJ73). Proem. K. B. 85 ; Charneley 
r. Winstanley (1801), 1 Smith, K. B. 433; Marsh r. 
Bulteel (1822). .'* B. & AM. 507 ; Brown r. Tanner (1825), 
1 V. tic P. 651 ; Warburton v. Storr (1825), 1 B. X: C. 103 ; 
Smart r. Bandars (184 8). 5 ('. B. 895 : Livingston v. 
Pain (1855), 5 E. tic B. 132 ; Toppin r. Healey (18(53). 11 
W. It. 4(5(5 : Poston t |ee Nussurwaiijoe r. Manoekjee (18(58), 
12 Moo. hid. App. 112 ; lie Bouse r. Meier (1871), L. B. (5 
(’. V. 212 : Band ell r. Thompson (1870). 1 Q. B. 1). 748 ; 
Fraser v. Ehrcnsperger (1883), 12 Q. B. J*. 310. 

1481. --.]— A will being of its own 

nature revocable A alterable, it may be revoked 
or altered as the party pleasetli (per Cur.). — 
Hatcher v. Curtis A Anderson (1680), Freem. 
Ch. 61 ; 22 E. R, 1058, B. C. 

1482. .]- -Feme covert has a power of 

appointment by will or deed, she executes by both, 
<fc it does not appear which was prior, both wore 
on the same day. By the deed she settles, on 
failure of issue of her A/ her husband, to such 
children of her sister's as shall be living at the death 
of her & her husband, or the longest liver, habendum 
to such children of her sister's as shall be living at 
her decease. The will devises to such children of 
her sister*s as shall be living at her decease. A child 
born after her decease, & before her husband’s. 
Question, whether he could take ? Determined, 
that if the deed was first, there being no power of 
revocation given ; therefore the will, quo ad hoc , 
would have no effect ; if the will was first, it being 
revocable in its nature, was revoked by the deed, 
if the deed was contrary ; that the whole, 
therefore, would turn upon the effect of the deed ; 
& that by the deed, the child of the sister took ; 


the office of the habendum being to ascertain the 
quantity & quality of the estate, & not to destroy 
the premises.- -Cochin v. Hkatjicote (1773), 
Bofft, 190 ; 98 E. R. 604. 

1483. .] — Testator, by a voluntary 

deed, covenanted with trustees that in case A. & B., 
his two natural sons, or either of them should sur- 
vive him, his, testator’s, exors. <fc administrators 
should within twelve months after his death pay 
to trustees named in the deed of £60,000, upon 
trust for such of them, A. <te B., as should attain 
twenty-one A be living at the time of his death ; 
& if neither of them, having survived him, should 
attain twenty-one, then upon trust for him, 
testator, his exors. & administrators. Testator 
retained the deed in his own possession until his 
death, & did not communicate it either to the 
trustees or to A. & B. Testator, by his will, dated 
some years later than the deed, bequeathed all 
his property upon trust for the benefit of his wife, 
his said sons A. & B., & his legitimate children. 
After the death of testator the deed of covenant 
was found amongst his papers. A. survived 
testator & attained twenty-one : — Held : the deed 
was not of a testamentary nature, there being no 
power of revocation reserved to the covenantor. 

In the cases referred to there has been a general 
reservation — or something like a reservation — of 
the party’s right to deal with the property, not- 
withstanding the instrument ; & the cts. have 

held, that in such cases the instrument being one 
which was not to have effect until the death of the 
party . . . until then no conclusive effect could 
be given to it . If that docs not occur, the instru- 
ment is not to be considered as testamentary 
(Wigram, V.-C.). — Fletcher v. Fletcher (1814), 

4 Hare, 67 ; 14 L. J. Ch. 66 ; 8 Jur. 1040 ; 67 
E. R. 564. 

Annotation Refd. Patch r. .Shore (18(52). 2 Drew. & Sin. 
589. Mentd. Bridge v. Bridgo (1852). 1(5 Beav. 315 ; 
Alexander r. Braine (1854), 19 Beav. 436 ; Beech v. Keep 
(1854), 23 L. J. Ch. 539 ; Scales r. Maude (1855), 6 Do 
G. M. tic G. 43 ; Woodford v. Charnley (1860), 28 Beav. 
96 ; Bonfleld v. Hassell (1863), 32 Beav. 217 ; Phillips v. 
Edwards (1864), 33 Beav. 4 10; lie Baker, Collins v. 
Rhodes, Jte Seaman, Rhodes v. Wish (1883), 44 L. T. 414 ; 


PART IX. SECT. 2. 

n. Erasures or other alterations 
made without knowledge of testator— 
Ao legal effect.) — Erasures or other 
alterations made after execution by a 
third party without knowledge of 


tesla tor ran have no legal effect tic 
are to be ignored. — V an Niekerk r. 
Van Niekerk, 15 S. C. 229. — S. AF. 


PART X. SECT. 1, SUB-SECT. 1. 

1480 i. General rule — Will revocable .] 


— One of the invariable tests in coming 
to a conclusion as to the testamentary 
character of a paper is whether the 
paper is revocable. If it Is not 
ro vocable, the document is not a will, 
— -Kajammal v. Autoiammal (1909), 
1. L. It. 33 Mad. 304 — IND. 
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Wills. 


Sect. L — Revocation: Sub -sects . 1, 2 3.] 

Re Patrick, Bills v. Tatham, [1891] 1 Ch. 82 ; Re 
8 Marriage Settlmt., Underhill v. Flumntre, 

[1910] 1 Ch. 609 ; Re Cavendish Browne’s Settlmt. 

Trusts, Homer v. ltawle (1916), 61 Sol. Jo. 27. 

1484. ■.]— -Where an instrument had 

been executed containing a lease for certain lands, 
& a provision had been made for the application of 
the rent in the event of the lessor’s death before 
the expiring thereof, A in such a manner that the 
lessee would have a beneficial interest in it, the 
ct. decided against its testamentary character, & 
refused it probate, on the ground that it was to 
take effect immediately on execution, A that no 
part of it was revocable . — In the Goods of Robinson 
(1807), L. R. 1 P. A D. 384 ; 30 L. J. P. & M. 93 ; 
17 L. T. 19 ; 31 J. P. 743. 

1485. Wholly or In part.] — A part 

only of a will may be revoked in the manner 
described, in other words, that the whole will is 
not necessarily revoked by the destruction of a 
part ; nevertheless I do not by any means intend 
to say that the destruction of a part may not, under 
certain circumstances, operate as a revocation of 
the entire will . . . “ t he burning, tearing, or 
otherwise destroying ” t he instrument must be 
done with the intention to revoke. It is not the 
mere manual operation of tearing the instrument, 
or the act of throwing it into a fire, or of destroying 
it by other means, which will satisfy the requisites 
of the law ; the act must be accompanied with the 
intention of revoking ; there must be the animus 
as well as the act, both must concur in order to 
constitute a legal revocation. It is the animus , 
also, which must govern the extent & measure of 
operation to be attributed to the act, & determine 
whether the act shall effect the revocation of the 
whole instrument, or only of some, & what, portion 
thereof. . . . The intention of testator to revoke 
wholly, or in part, may ... be proved by 
evidence of the expressed declaration of testator, 
especially if such declaration was contemporaneous 
with the act. . . . The intention may, in the 
absence of any express declaration, be inferred 
from the nature A extent of the act done by 
testator ; i.e. it may be inferred from the state 
& condition to which the instrument has been 
reduced by the act. . . . The intention may, in 
some degree at least, be inferred from extrinsic 
circumstances. There may have been declarations, 
not direct as to the revocation, but such as would 
lead to the inference, whether he did intend to 
revoke the will, or did not (Sin John Dodson). — 
Clarice v. Scribes (1852), 2 Rob. Eccl. 5(33 ; 20 
L. T. O. S. 83 ; 10 Jur. 783 ; 103 E. R. 1414. 

Annotations : — Apld. In tin’ Goods of Wood want (1871), 

t a r- ^ 206. Consd. Dancer v. Crabb ( J H 7 B ) , 

3 P. & D. 98. Apld. Leonard r. Leonard, 11902] P. 

2 4J. Refd. Prico t?. Price (1858), 27 L. J. Ex. 409. 

1486. No power to delegate right to revoke.] — 

Testator cannot, authorise a will to be destroyed 
after bis deaf h.~ -S tockwell v. Ritherdon 
( 1848), 1 Rob. Eccl. 001 ; 0 Notes of Cases, 4 09 ; 
12 L. T. O. S. 107 ; 12 Jur. 779 ; 103 E. Li. 1 170. 

1487. Testator must be of sound mind.] — 

Cranvel v . Sanders, No. 1500, post. 


1488. Proof of revocation — Admissibility of parol 
evidence.] — This presumption, or presumed in- 
tention to revoke, may be rebutted by other 
evidence. Some questions have arisen as to the 
species of evidence to be let in. The evidence of 
circumstances has been admitted in all cts., A 
in all cases. In this ct. parol declarations have 
always been admitted in concurrence with other 
evidence (Sir John Nicoll). — Johnston v. 
Johnston (1817), 1 Phillim. 447 ; 161 E. R. 1039. 

Annotation Refd. Castle v. Torre (1837), 2 Moo. P. C. C. 

133. 

1489. — .] — An allegation setting up 

parol evidence in order to show that two codicils 
were not intended to operate together, but that 
the latter revoked the former rejected ; there 
being no ambiguity on the face of the papers 
themselves. 

I apprehend that in all these easels, the ct., in 
the first instance, must look to the papers them- 
selves in order to discover whether there is any- 
thing in the nature of ambiguity, or any absurdity 
arising out of insertion or omission, which you 
please, A if it should find that the papers them- 
selves, by necessary implication, or from an 
ambiguity raised on the contents of the instru- 
ments ; show that it was not the intention of 
deceased that they were to operate, then the ct. 
may admit parol evidence to remove that difficulty 
(Sir H. Jenner). — Thorne v. Rooke (1841), 2 
Curt. 799 ; 163 E. R. 589 ; sub norn. Thorne v. 
Worrall Lang don v. Rooke, 1 Notes of Cases, 
254. 

Annotations : — Consd. Jenner v. Flinch (1879). 5 P. D. 106 ; 

In the Estate of Bryan. I1907J P. 125. Refd. Upflll v. 

Marshall (1843), 2 Notes of Cases, 400. 

1490. Declaration of testator — Con- 

temporaneous declaration.]— Clarke v. Scripps, 
No. 1485, ante. 

1491. Acts of testator.] — Clarke v. 
Scripps, No. 1485, ante. 

1492. Extrinsic circumstances.] — 

Clarke v. Scripps, No. 1485, ante. 

1493. Onus of proof.] — Thorne v. Rooke, 

No. 1 189, ante. 

1494. — — .] -After the due execution of a 

will has been proved, the burden of proving that 
it was revoked lies upon those who set up the 
revocation, A in the absence of evidence, revoca- 
tion will not be presumed. — Benson v. Benson 
(1870), L. R. 2 P. A D. 172 ; 40 L. J. P. & M. 1 ; 
23 L. T. 709 ; 34 J. P. 807 ; 19 W. R. 190. 

Annotation : — Consd. In the Estate of Musgrove, Davis v. 

May hew, [1927] P. 261. 

— . _ — Insanity of testator after execution — 

Will not found at death.J — See Nos. 1514, 1515, post. 

1495. Words written on back of codicil— Blank 
paper pasted over writing— Order for removal of 
paper — To see if writing amounted to revocation.] — 
Where test atrix executed two codicils A struck out 
the names of the attesting witnesses to the first 
codicil A wrote underneath words to the effect 
that she bad cancelled it , A also wrote some words 
on the back of the third sheet of the tirst codicil, 
A afterwards pasted a piece of blank paper over 


1487 i. Testator must, be of sound 
mind.]— The revocation of a will re- 
quires the same degree of mental 
capacity as the making” of a will.— Re 
iUciiAHn's Will, [1911] V. L. 1L 281. 
— AUS. 

9; P ro °/ (> f revocation — 
bihty of parol evidence — Declaration of 
testator. ] — Ferguson v. London 
Missionary Society (1918), 56 Sc. 

L. It. 5 7.— SCOT. 

p. Birth of child.] -The birth of a 
child after the making of a will does 


not revoke the will. -Re Touky, 6 
P. It. 272.— CAN. 


q. Contract to sell real estate.] — 
Doss v. Ross, 20 Gr. 203. — CAN. 

r. Running pen through signature— 
Written clause of revocation subscriber 
l>y initials — Attested by i mfc.) — Rt 
Mulholland A r Van Den Berg (1915) 
8 O. W. N. 573 ; 24 D. L. It. 785 ; 34 
O. L. It. 242.- -CAN. 


t. A ccessity for clear words import- 
ing or inferring revocation .] — Where, 
in testamentary writings, a provision 


is once regularly created, it shall not he 
held to ho taken away except by clear 
words importing or Inferring a revoca- 
tion. — Scott v. Sceales (1865), 3 
Maeph. (Ct. of Sess.) 1130 ; 37 Sc. Jur. 
592.— SCOT. 

a. Verbal declaration of intestacy.] 
— A will is not invalidated by parol 
evidence that testator declared himself 
to bo intestate. — L udwig v. Ludwig’s 
Executors, 2 M. 449, 471.— S. AF. 

b. .1 — Maykkiso v. Hermanuh, 

[1908] E. D. C. 53. ~S. AF. 
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such writing, the ct. ordered the removal of such 
blank piece of paper for the purpose of ascertaining 
whether the words written underneath amounted 
to revocation or not . — In the Goods of Gilbert, 
11893] P. 183 ; 62 L. J. P. Ill ; 68 L. T. 461 ; 1 It. 
478. 

Soldier’s will — No formalities for revocation 
required.] — See Royal Forces, Vol. XXXIX., 
p. 338, No. 245. 

Revocation by ademption.] — Sec Part, XII., 
Sect. 5, sub-sect. 2, post. 


Sub-sect. 2. - Intention to Revoke. 

1496. Necessity for.] — The revocation of a will 
must be by express, & not by accidental, words. — 
SYMSON v. Kirton (1606), (>o. Jae. 115 ; 79 E. R. 
99. 

1497. -Jenkinson v. Watts (1774), 
Lofft, 010 ; 98 E. R. 825. 

1498. — - — .]- -Questions of revocation all, to 
some extent, questions of intention. Hence 
testamentary instruments, regularly executed ones 
in particular, are hardly to be deemed revoked by 
mere inference & implication under any circum- 
stances ; but are certainly not to be, under 
circumstances tending to show that testator’s 
intention was not to revoke them.- Smith v. 
Cunningham (1823), 1 Add. 448 ; 102 E. R. 158. 

Annotations Consd. Green r. Tribe < I S 7 H ) , 9 Ch. 1). 231 ; 
Follett v. I VM man (1883), 23 Cl i. 1>. 337. Reid. Thorne 
v. Hooke (18-11). 2 Hurt. 70S). 

1499. Present intention.] — -A will in writing 

may be revoked by a parol declarat ion importing 
a present intention. - -Huhton v. Cowell (1593), 
(Vo. Eliz. 300 ; 78 K. It. 557. 

Annotation :--Reld. Doe <1. Petal v. Harris (1838), 8 Ad. & 

El. 1. 

1500. .]— (1) Words in the future 

tense expressive of testator’s intention to revoke 
his will can never amount to a revocation ; but 
if lie say, “ I do revoke it,” it is suilieient. 

(2) Testator must be of sound mind to revoke 
his will. — -Oranvel v. Sanders (1018), Cro. Jac. 
497 ; 79 E. R. 424. 

1501. .] —Ford’s Case (1002), 1 Sid. 

73 ; 82 E. It. 977. 

1502. — .] — This is no revocation of the 

first will . . . because it is a mere declaration of 
an intent to dispose of it in future. — Thomas d. 
.Tones v. Evans (1802), 2 East, 488 ; 102 E. It. 
450. 

A nnotation Consd. Stoddart i*. Grant (1852), 19 L. T. O. 8. 
305. 

1503. Effect of erasure.] — An erasement of 

a name in a will is not a revocation of the bequest, 
providing a sutTicient description remains. — 


Master v . Gardiner (1830), Donnelly, 93 ; 47 
E. It. 249 ; sub nom. Martins v. Gardiner, 8 
Sim. 73 ; 5 L. .T. Ch. 305. 

1504. — — .] — Where a will was written 

in ink, & formally executed, & testator afterwards 
drew a line in pencil through a clause in tho will : — 
Held : the erasure in pencil raised no yiresumption 
in revocation, & without other exx>lanation, it was 
y>roy>erly regarded not as a revocation of the 
clause, but as merely deliberative, or indicative 
of some future <fc incomplete puryiose. — Francis 
v. Grover (1845), 5 Hare, 39 ; 15 L. .1. Ch. 99 ; 
0 JL. T. O. S. 235 ; 10 Jur. 280 ; 07 E. It. 818. 

Annotations : — Mentd. Hughes v. Williams (1852), 3 Mac. 8c 

G. 083 ; Petre t\ Petre (1853), 1 Drew. 371 ; He Ashwoll’s 

Will (1859), John. 112: Cunningham v. Foot (1878), 3 

App. Cas. 974 ; He England, Steward v. England (1895), 

05 L. J. Ch. 21 ; He Jordison, Raino v. Jordison, [1922] I 

Ch. 410; Lewis v. McKay, Algato v. Vugler, Clark v. 

Potter (1924), 93 J,. J. K. B. 810. 

1505. .] — Where the name of an exor. 

had been erased in a will, after execution, & that 
of another person written by testator upon the 
erasure, the ct. field it to be a ease of absolute 
revocation, not of substitution, refusing, upon 
parol evidence, to grant probate of the will as it 
originally st ood, A required the consent or renuncia- 
tion of the party whose name had been erased, 
before granting probate in blank to the other exors. 

I cannot grant the motion for probate as the 
will originally stood, for the revocation is complete. 
This ease is different from that of Brooke v. Kent , 
No. 1369, ante , which related to the substitution of 
a legacy ; it was a question of intention, & there- 
fore evidence was received aliunde (Sir 11. Jenner 
Fust). — In the Goods of Bedford (1847), 5 Notes 
of Oases, 188. 

Annotation : Reid. 7 » the Goods of Harris (18(50), 1 Sw. 

Tr. 53(5. 

1506. Must be as clear as bequest revoked.]— Doe 
d. JJ earle v. Hicks, No. 1671, post. 

Revocation by later will or codicil.] — Sec 

Sub-sect. 5, post. 

Revocation by destruction.] — See Sub- 
sect. 7, post. 

Conditional revocation.] — See Sub-sect. 8, 

post. 


Sub-sect. 3. — Will not Found at Death. 

1507. Presumption of revocation.] — When a 
will is not found on the death of testator the 
presumption of law is that it has been destroyed 
by him. — Loxley v. Jackson (1819), 3 Phillim. 
128 ; 161 E. R. 1277. 

1508. — .]— Testator executed his will at his 

solr.’s office, A took it away with him. It was 
never seen afterwards, A could not he found after 
his death in his rey>ositories. He had made 


PART X. SECT. 1, SUB-SECT. 2. 

1496 i. Necessity for. ] —A subsequent 
testamentary paper does not necessarily 
revoke one prior in date, even though 
tho second instrument contains a 
general revocatory clause. The in- 
tention of testator Is the sole guide in 
the matter, Si the intention to he 
discovered is that relating to tho 
disposition of the testator’s property 
8c not to the form of the will. ~ He 
Krhktne Estate (Alta.), |1918] 1 

W. W. R. 249 — CAN. 

1496 il. .1 — He McAlfiiink 

(1925), 50 O. L. R. 485.— CAN. 

1496 iii. .] — Leitii Trustees v. 

Leith (1848), 10 Duul. (Ct. of Hess.) 
1137; 20 Sc. Jur. 418 —SCOT. 

1496 iv. .] — Purvis Trustees r. 

Purvis Executors (1861), 23 Dunl. 
of SeHS.) 312 ; 33 So. Jur. 


404 — SCOT. 

1503 i. Effect of erasure.] - He 

Will (1892), 18 V. L. R. 

786.— A US. 

1503 ii. .1 Lamokt v. 

Glasgow Magistrates (1887), 14 R. 
(Ct. of Seas.) 603 ; 24 Sc. L. It. 426 - 

SCOT. 

1503 iii. .1 -Milne’s Ex- 
ecutor v. Waugh, f 1913] S. C. 203 ; 50 
Sc. L. R. 102 ; [1912] 2 S. L. T. 379.— 

SCOT. 

PART X. SECT. 1, SUB-SECT. 3. 

1507 i. Presumption of revocation - 
When a person who is known to have 
executed a will, & to have had that will 
in iiis possession, dies & the will is not 
found after Ids death, a presumption 
arises that lie has revoked the will 


during his lifetime.-— A ditram Gird- 
II AR, ETC. 1*. BaPULAL BECHARLAL 
( 1920), I. L. R. 45 Bom. 906.— IND. 

1507 ii. .1 — Eeari Dasya v. 

Pooei Dvsya (1927), I. I J. R. 55 Gale. 

1 82— IND. 

1507 iii. .] — If a will trace 1 to 

testator’s possession & last scon there 
is not forthcoming on liis death, the 
presumption is that he destroyed it, 8c 
that presumption must have effect 
unless there is sufficient evidence to 
repel it.— He Wilson, [1919] N. Z. L. R. 
803— N.Z. 

1507 iv. — — . ]- -Where a will is traced 
to t he possession of a deceased person 
cannot he found on his death tho pre- 
sumption arises that it has been de- 
stroyed by doceasod animo rcvocandi. 
— Wynne v. Wynne’s Estate (1908). 
25 8. C. 951. — S. AF. 
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Sect. 1 . — Revocation : Sub-sects. 3 & 4, A., R. & CJ\ 

declarations inconsistent with his testamentary 
depositions shortly before his death : — II eld : he 
being the last custodian of the will, & it not being 
forthcoming, the presumption of revocation arose 
& was not rebutted. 

The ct. will not apply the principle of dependent 
relative revocation except there is proof of the 
actual destruction of the instrument. — H omerton 
v. IIewett (1872), 25 F. T. 854 ; 36 ,T. P. 216. 

1509. Necessity for evidence of non- 

existence.] — Finch v. Finch, No. 1869, post. 

1510. Insanity of testator after execution.] 

— The presumption that a will which was in 
testator’s custody up to the time of his death, & 
cannot be found after his death, was destroyed by 
him animo revocandi , does not apply to a case 
where testator became insane after the execution, 
& continued insane until his death. In such a 
case the burden of showing that the will was 
destroyed whilst testator was of sound mind 
lies on the party setting up the revocation, <fc 
in the absence of evidence as to the date of the 
destruction, the contents of the null are entitled 
to probate. — Sri ugge r. Sprigge (1868), F. P. 
1 P. & I). 608 ; 38 F. J. P. & M. 4 ; 19 F. T. 462 ; 
33 J. P. 104 ; 17 W. P, 80. 

Annotations : — Refd. Bonson v. Henson (1870). L. R. 2 

P. & D. i 7 2 ; Allan r. Morrison, 1 1 HOC) J A. C. 601. 

15 H. Rebuttal of presumption.] — Patten 

v. Poulton, No. 1880, post . 

1512. .] — When the substance of a 

will is propounded, the first point to be ascertained 
is whether such a will was duly executed. If 
that is established, the next point is, whether it was 
in existence at the death of deceased. If it was 
not, then the primti J'aeie presumption that it was 
destroyed by deceased, with intention to revoke, 
arises, which may be rebutted by further evidence. 
— Podmok E v. Whatton (1861)* 3 Sw. <fc Tr. 4 49 ; 
33 L. ,T. 1\ M. & A. 143 ; 10 L. T. 751 ; 28 J. P. 
503; 10 Jur. N. S. 756; 13 W. P. 106; 164 

F. P. 1349. 

Annotation Consd. Finch v. Finch (1867), L. 11. 1 I’. & I). 

371. 

1513. .] — Testator didy executed a 

will & codicil, the former of which was last seen 
about a year before his death, when it was handed 
to testator, at his own request. Only the codicil 
could be found after his death. The widow had 
been separated from testator, her husband, for 
over twelve years. His relations with his children 
never altered after the date of the will. All 
parties interested consented to probate of the draft 
of the missing will; — field: as all parties con- 
sented, a liberal view might be adopted ; the 
presumption of law might be taken to be sufficiently 
rebutted ; <fc probate of the draft will might go 
to the exor. therein named, — In the Goods of 
Berry (1891), 65 F. T. 763. 

1514. Necessity for proof of revocation — Where 
testator insane after execution — Onus of proof.]— 
Sprigge v. Sprigge, No. 1510, ante. 

1515. .] — Whore testator has his 

last will in his possession, & afterwards becomes 
insane, & the will is not forthcoming after his 
death, the onus is on those who allege revocation 
to satisfy the ct. that testator destroyed his will 
while of sound mind. — In the Estate of Taylor, 
National Sl Provincial & Union Bank of 
England v. Taylor (1919), 64 Sol. Jo. 148. 


Sub-sect. 4. — Revocation by Marriage. 

A. In General. 

Sec Wills Act, 1837 (c. 26), ss. 18, 34. 

1516. General rule.] — (1) By a deed of arrange- 
ment large real estates were vested in trustees upon 
trusts for sale, & payment of mtges. made by a 
husband, &, subject thereto, to pay the income to 
the wife for life ; & an absolute power was reserved 
to her to appoint by deed or will not only the 
surplus income, but also the real estates themselves. 
The husband subsequently deserted the wife, 
leaving her in possession of the estates, one of 
which was reserved for her occupation free of rent, 
so long as the interest on the mtges. was paid. 
The husband afterwards went to live with another 
woman ; & after a lapse of years the wife, by 
collusion with her husband, induced him to go to 
Scotland & commit adultery, to afford her an 
opportunity of obtaining a divorce there. During 
the negotiations she made her will & appointed 
the estates, together with the proceeds & income 
thereof, to 1\, a Frenchman, whom she knew before 
her marriage, his heirs <fc assigns. She obtained 
the divorce, & afterwards executed two deods 
appointing the estates to I\, his heirs <fc assigns, 
& then went through the ceremony of marriage 
with P. in Scotland &: France. After her death, 
upon a suit by P., upon another suit by a creditor 
of the husband who had become insolvent, the one 
to carry the deeds into effect, & the other to impeach 
the appointments both by deed will : — Held : 
on P. submitting to carry out the trusts of the will, 
the will was not revoked by the deeds, as they 
contained no declaration to that effect. 

(2) All those eases, in which it was formerly 
held that a will was revoked by an alteration 
of the estate of testator are now put an end to by 
Wills Act, 1837 (c. 26), s. 23, & a will can only be 
revoked by marriage, by express declaration in 
writing, or by burning, etc. (Romtlly, M.P.). — 
Ford v. I)e Ponti'x, De Pontes v. Kendall 
( 1861), 30 Beav. 572 ; 31 F. .F Ch. 185 ; 5 F. T. 
515 ; 8 Jur. N. S. 323 ; 10 W. P. 69 ; 51 F. P. 
1012. 

1517. .] — Pesp. & co-resp. in a divorce 

suit in India, in which a decree absolute was 
pronounced on Nov. 27, 1879, came to this country 
& were married on Feb. 3, 1880. On Feb. 6 
co-resp. duly executed a will, by which he 
bequeathed all his property to his “ reputed wife.” 
On Apr. 2, 1880, the parties went through a second 
form of marriage: — Held: the lirst marriage, 
having been celebrated within six months from the 
date of the final decree of divorce, was invalid, & 
t he will was revoked bv the subsequent marriage.— 
Warter v. Wartkr (1890), 15 P. D. 152; 59 
F. J. P. 87 ; 63 L. T. 250 ; 54 J. P. 631 ; 6 T. L. R. 
391. 

Annotations : — Mentd. Ogden v. Ogden, [1908] P. 40 ; Keyes 

v. Keyes & Gray, 11921] V. 201. 

1518. Application of rule — Independent of in- 
tention.] — The revocation of a will by the subse- 
quent marriage of testator, & the birth of a child, 
is founded on a rule of law, altogether independent 
of any question of intention of testator, & conse- 
quently no evidence of testator’s intention that 
his will should not be revoked, is admissible to 
rebut the presumption of law in favour of such 
revocation. — Marhton v. Poe d. Fox, Roe d. 
Fox v. Marston (1838), 8 Ad. & El. 14 ; 2 Nev. 


1 511 i. Rebuttal of prenmnjdion. ] 

— The presumption of revocation which 
arises on the non-production of a will 
may bo rebutted by evidence as to the 


relationship between testator & 
wife, ids words & actions subsequent to 
the execution of the will , & any evidence 
which may tend to rebut the presump- 


tion. The presumption is weakened 
where testator did not have the 
custody of the will. — Unwin v . Unwin, 
20 11. U. R. 77.— CAN. 
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Part X. — Revocation, Revival, and Republtcation. 


& P. K. B. 504 ; Will. Woll. & Dav. 712 ; 8 
L. J. Ex. 203 ; 112 E. R. 742, Ex. Oh. 

Annotations : — Apld. Israeli v. Bodon (1839), 2 Moo. F. C. C. 

51 : In the Goods of Oadywold (1858), 1 Sw. & Tr. 31. 

Eefd. Poe r. Evans (T839), 2 Per. & Pav. 378 ; Matson v. 

Magrath (1849). 1 Bob. Keel. 680. 

-Marriage <fc birth of a child 
do not afford presumptive evidence of intention 
to revoke, but are in themselves an absolute 
revocation of a will made previous to the mariiage, 
but not in contemplation of it ; the rule being that 
there is a tacit condition annexed to the will, that 
at the time of making it, it should not have effect, 
provided deceased have a wife, & child subse- 
quently born. 

Such tacit condition is applicable to a will of 
personal as well as real estate, & is annexed to it 
at the time of making the will, which speaks from 
that period, & not from testator’s death. 

Testator having made his will previous to his 
departure from England to Jamaica, devising his 
real estate to his brother, & his personal estate 
equally among his four sisters of the half blood, 
married soon after his arrival in the West Indies, 
when a settlement was made of the real, but 
which did not include the personal estate. Testator 
died without having revoked his will, leaving 
his wife enceinte, who was subsequently delivered 
of a posthumous child. The exor. in England 
obtained probate from the Prerogative ct. of 
Canterbury, & having sent out an exemplification 
of the letters of administration to Jamaica, 
probate was also granted there. A suit having 
been instituted to recall the probate, on t he ground 
of the will being revoked by the marriage A. birth 
of a child: — Held: such circumstances were an 
absolute revocation of the entire will. — Israeli. 
r. liomiN (1 829), 2 Moo. I\ C. (’. 51 ; 12 E. R. 


A v notations : — Apld. Matson v. Magrath (1849), 1 Bob. 
Keel. Ii80 ; In the Goods of Uadywohi (JS5S), I Sw. &: Tr. 


1520. 


Marriage must be lawful.] — A., a 


native of Marburg, came to England in 1822, 
aged thirteen, A remained here till his death in 
1850, having made occasional visits to (lermany. 
In 1825 he was married in this count ry to B., a 
native of Erankfort-on-tho-Maine ; in 1880 he 
obtained letters of naturalisation ; in 1811 he 
made a will; in 1811 his wife died, leaving 
children, & in 1810 he married, at Frankfort, ( 
who was B.’s sister of the half-blood, A had 
children bv her. On his death his brother took 
out letters of administration as the uncle & 
guardian of all the children, none of whom were 
of age, on the supposition that t he will was revoked 
by the second marriage. The eldest son of the 
first marriage, on coming of age, called in the 
letters of administration, A set up the will : — ■ 
Held: though, by the law of Frankfort, CVs 
domicil, such a marriage would have been valid, 
yet the disability of either party to the contract 
would invalidate the marriage ; the letters of 
administration must be revoked, A the probate 
of the will granted. — Mette v. Mette (1859), 1 
Sw. & Tr. 41(1 ; 22 L. T. O. S. 129 ; 1(14 E. R. 792 ; 
nub nom. Mette v. Mette, In the Goods of Mette, 
28 L. J. P. & M. 117 ; 7 W. R. 512. 

Annotations : — Refd. lie Martin, Loustalnn r. Loustalan, 
[1900] P. 211. Mentd. Sottomayor r. Do Burros (1879), 
5 P. J). 94; Ogdon v. Ogdon, [1908] P. 40; C’hettl 
Chctti, [1909] P. 07. 

executed before operative date 


of Wills Act, 1837 (c. 26) — Marriage after that 

date.] — Probate allowed to pass of a will made 
previously to Jan. 1, 1888, testator having married 
m 1889, as unrevoked by above Act, s. 18. — 
In the Goods of Shirley (1811), 2 Curt. 657 ; 163 
E. R. 541. 

Annotation : — Distd. In the Goods of Pugh (1854), 1 Ece. & 

Ad. 410. 

1522. — — Codicil after that date-Subse- 

quent marriage.] — R. duly executed a will prior 
to Jan. 1, 1828, & upon the same paper a codicil 
subsequently thereto. He afterwards married, 
hut survived his wife ; — Held : the codicil brought 
the will within the operation of the statute, & 
both were revoked by the marriage. — In the Goods 
of Pugh (1854), 1 Ecc. & Ad. 416 ; 164 E. R. 239. 

Conflict of laws.] — See Conflict of 

Laws, Vol. XI., p. 377, Nos. 555-558. 

Soldier’s will .] — See Royal Forces, Vol. 

XXXIX., p. 338, No. 244. 

B. Will Made in Contemplation of Marriage. 

See , now , Law of Property Act, 1925 (c. 20), 

s. 177. 

C. Will in Exercise of Power of Appointment. 

See Wills Act, 1837 (c. 26), ss. 18, 34. 

1523. Whether revoked by second marriage — 
Same persons to take on default of appointment as 
on intestacy —Gift to persons on default of appoint- 
ment otherwise than as next of kin — Gift to chil- 
dren.] — A. under his marriage settlement had, in 
the event of his surviving 11., his wife, a power 
of appointing by deed or will amongst his children 
certain trust moneys, A in default of such appoint- 
ment the moneys were to be equally divided 
amongst them. A. survived B., A- by a will 
executed in 1847, lie, being then a widower, 
amongst other things, directed the then un- 
appointed portion of such moneys to he equally 
divided amongst his sons, a portion of such 
moneys having been previously assigned to his 
only daughter on her marriage. A., in 1855, 
contracted a second marriage, «te died in 1858 
without having executed any other will, or any 
further appointment of the trust moneys : — Held : 
the will of 1847, so far as it was an execution of 
the power of appointment, was not revoked by 
A.’s second marriage, though the same persons 
would take under the settlement in default of 
appointment, as would have' taken in case of an 
intestacy under the Statute of Distributions. — 
In the Goods of Fitzroy (1858), L Sw. A Tr. 133 ; 
31 L. T. O. S. 171 ; 6 W. R. 863 ; 164 E. R. 662. 

Annotations : — Apld. fn the G >ods of Fenwick (1867). 31 

,J. P. 359 ; In the Goods of Russell (1890), 15 P. D. 109. 

1524. — — Gift to issue.] — By a 

deed of settlement executed between deceased & 
her intended husband, certain property was con- 
veyed to trustees to pay the income to deceased 
herself during her life, & if she predeceased her 
husband, then to him for life, if she should so 
appoint by will, but not otherwise, & if she did 
not so appoint, then it was to go to the issue of 
the marriage. The same day she made a will 
exercising her power of appointment in favour of 
her intended husband : — Held : the will came 
within the exception of Wills Act, & was not 
revoked by the subsequent marriage. — In the 
Goods of Worthington (1871), 25 L. T. 853 ; 30 
J. P. 168 ; 20 W. R. 260. 


PART X. SECT. 1, SUB-SECT. 4. — A. 

1 520 i . A])plicai ion of rule — JVf arriayc 
must he lawful .] — Fitzpatrick v. 
Neale (1893), 14 N. 8. W. L. It. (B.) 
3.— AUS. 


1520 ii. — Tiernay, 

25 N. IL It. 286.- CAN. 

c. .] — Marriage celebrated in 

Scotland with the daughter of a de- 
ceased wife’s sister, the parties being 


domiciled in Victoria, held to revoke 
a will made before the marriage, 
though by Scots law such a marriage 
might be void & not voidable onlv. — 
In Me Mill of Swan (1871). 2 V. IL 47. 
—AUS. 
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Sect. 1 Revocation : Sub-sect. 4, C. ; sub-sect. 5, 

A. &B. (a).] 

1525. Property passing on default 
under settlement containing power.] — A will made 
in the exercise of a power of appointment is not 
revoked by a subsequent marriage, when in 
default of appointment the property of which it 
disposes passes under the settlement containing 
the power, although the same persons would take 
under such settlement as would have taken in 
case of intestacy under the Statute of Distribu- 
tions. Nor is a will made in the exorcise of a 
power of appointment revoked by a subsequent 
marriage, which in the event of certain con- 
tingencies happening, the property thereby 
appointed will not, in default of appointment, pass 
to the persons who would have taken in case of 
intestacy under the Statute of Distributions. A 
married woman executed a will in pursuance of a 
power therein recited, leaving all the property 
comprised in the power to her son. By a later 
will, containing no recital of a power, A no words 
of revocation, she left- all her property to her son. 
She was possessed of property other than that 
appointed by the first will, on which the second 
will could operate. Both the wills w r ere included 
in the probate, as together containing the last will 
of deceased . — hi the Goods of Fenwick (18(17), 
L. R. 1 P. A D. 319 ; 30 L. J. P. A M. 54 ; 16 
L. T. 124 ; 31 J. P. 359. 

Annotation : — Refd. Re Oibbos’ Settlmt., White v. Randolph 

(1887), 57 L. J. Ch. 757. 

1526. Unless specified contingency 

happens .] — In the Goods of Fenwick, No. 1525, 
ante . 

1527. Property to pass to “ next of 

kin ” on default — Not next of kin according to 
Statutes of Distribution.]— By the will of A., a 
power was given to B. under certain circumstances 
to dispose by will of certain property, A in default 
of her appointment, the property w r as to devolve 
on the person or persons wiio, at her decease, 
should be her next of kin. B. in pursuance of such 
power, executed a will in favour of a person whom 
she afterwards married, but who died in her life- 
time Held : the personal estate appointed by 
the will of B. w ould not, in default of such appoint- 
ment have passed to the person entitled as her 
next of kin under the Statutes of Distribution ; 
A, consequently, her will was not revoked by her 
subsequent marriage. — In the (roods of MoVicar 
(1809), L. K. I P. A D. 071 ; 38 L. ,J. P. A M. 84 ; 
20 L. T. 1013 ; 33 .1. P. 078 ; 1 7 W. R. 832. 

1528. Gift on default by general 
residuary clause.] — Testator, who died in 1895, 
gave a share in his residuary estate to trustees in 
trust to pay the income thereof to his daughter, 
Mrs. A., during her life, A to hold the share after 
her death, but only if she should so direct by will 
or codicil, in trust for such child or children of hers 
A in such manner as she should by will or codicil 
appoint. He also by his w T ill declared that, 
subject as aforesaid, he left all his residuary estate 
“ not hereby or hereunder ” effectually disposed of 
in trust for his two other daughters. In 1917 
Mrs. A. by her will appointed that the share 
bequeathed to her by her father’s will should be 
held in trust for her son A. J. A. contingently on 
his attaining the age of twenty-five years. She 


was married for the second time in Apr. 1919, & 
died in July, 1919. A. J. A. was then eighteen or 
nineteen years old : — Held : the will, being made 
in exercise of a power of appointment when the 
property appointed would not m default of 
appointment pass to any of the j>ersons specified 
in the bracketed part of Wills Act, 1837 (c. 26), 
s. 18, was not revoked by the subsequent marriage. 
— He Paul, Public Trustee v. Pearce, [1921] 
2 Ch. 1 ; 90 L. J. Ch. 446 ; 125 L. X. 500. 

1529. Will partly in exercise of power of appoint- 
ment — Partial revocation.] — In the Goods of 
Fitzroy, No. 1523, ante. 

1530. .] — Testator by his will be- 

queathed all the real A personal estate to which 
he might be entitled at the time of his death, or 
over which he had. power of appointment, to A. B., 
A appointed her his sole extrix. He subsequently 
married A. B., A died without making another will. 

The property over which he had power of 
appointment under the will of his mother if he had 
not exercised it would have been divided among 
his brother A sisters : — Held : so much of the will 
as was in execution of the power of appointment 
came within the exception of Wills Act, 1837 
(c. 26), s. 18, A was not revoked by marriage, A 
administration with the will annexed might be 
granted to the widow, limited to the property 
over which testator had a power of appointment.- - 
hi the (roods of Russell (1890), 15 P. 1). Ill ; 59 
L. ,T. P. 80 ; 02 I,. T. 044. 

1531. ■ — .] — P. made a will which 

exercised a general power of appointment in favour 

of his son, but in such a manner as to make the 

appointed fund part of his estate for payment of 

debts, A also disposed of his general estate. He 

afterwards married A died without having made a 

fresh will. It was admitted that by virtue of 

Wills Act, 1837 (c. 20), s. 18, the will was revoked 

as to general estate, but was not revoked so far as 

it was an exercise of the power. Testator’s son 

was a person of unsound mind not so found, A 

a receiver of his estate had boon appointed in 

Lunacy. This action was brought by testator’s 

widow, claiming administration. The son, who 

was his sole next of kin, was made deft. A appeared 

by the receiver. The receiver claimed that the 
* 

administration should be granted to him for the 
use of the son : — Held : the grant- must be made to 
the widow, hut must- be a general grant- of adminis- 
tration with so much only of the will annexed 
as related to the appointed fund, not a grant of 
administration limited to the appointed fund. — 
In the Estate of Poole, Poole v. Poole, [1919] 
P. 10 ; 88 L. J. P. 77 ; 35 T. L. R. 143 ; 03 Sol. 
Jo. 179. 


Sub-sect. 5. — By Later Will or Codicil. 

A. In General . 

1532. Intention to revoke must be clear.] — A 

codicil not to be presumed a revocation, unless it- 
distinctly appears. — Griffiths v. Grieve (1819), 
1 Jac. A W. 31 ; 37 E. R. 287. 

1533. .] — The clearest A most consistent 

evidence of capacity, A volition, arc required to 
support a codicil conveying bequests of such 
extent as to be irreeoncileable with the character 
of deceased, A with his intentions as proved by her 

1532 iii. .] — It is no doubt open 

to a testator by means of a codicil to 
revoke a previous will, A to make an 
entirely new disposition of JjIb property, 
but then it must be clear that such is 
his intention, — Kleyn v. Kleyn 
Estate, 11015) App. J). at p. 537. — 
S. AF. 


PART X. SECT. 1, SUB-SECT. 5. —A. 

1532 i. Intention to revoke, must be 
clear .)— The intention to revoke In a 
codicil must be as clearly expressed as 
the intention to devise in the will ; 
otherwise the codicil will not operate 
a revocation. A doubt, however 


reasonable, is not sufficient, if the 
two instruments are not absolutely 
Inconsistent. — P jlhworth v. Mo she, 
14 I. Ch. R. 103.— IR. 

1532 ii. O’Leary v. Doug- 

lass (1878), 1 L. R, Ir. 45 ; 13 L. R. Ir. 

-IR. 



Part X. — Revocation, Revival, and Republication. 


321 


affections, & former testamentary dispositions. — 
Brydges v. King (1828), 1 Hag. Ecc. 256 ; 162 
E. R. 576. 

1534. .] — A gift in a will can only be 

destroyed by something equally clear in a codicil 
(Channeix, B.). — Richardson v. Power (1865), 
19 C. B. N. 8 . 780 ; 35 L. .T. C. P. 44 ; 11 Jur. N. 8 . 
739 ; 13 W. R. 1104 ; 144 E. R. 994, Ex. Oh. 

1535. .] — The principle is perfectly clear, 

that where you have a distinct disposition made by 
a will, that disposition cannot be revoked by a 
codicil except through the medium & use of words 
equally clear & distinct (Lord Cairns, 0.). — 
Keixett v. Keixett (1868), L. R. 3 H. L. 160, H. L. 

Annotations : — Apld. Wallace r. Seymour (1872), 20 W. R. 

634 : Re Wileock, Kay v. Dowhirst, [1898] 1 Oh. 95. 

Mentd. Carter v. Smith (1871), 25 L. T. 555 ; Bishop v . 

Wlso (1872), 26 L. T. 530 ; Ite Richards, Williams n. 

Gorvin (1883), 50 L. T. 22. 

1530 . ,] — Testator devised freeholds upon 

trust, after events which had happened, as to one- 
fourth part for his son ( 4. W. for life, & after his 
death, subject to a power of appointment to his 
widow, which was not exercised, for the children of 
G. W. equally ; & as to the other three-fourth 
parts upon trust for the other three sons of testator 
respectively for life, & for their children in manner 
corresponding with the trusts of the share of G. W. 
<fe his children. By a codicil reciting that he was 
dissatisfied with G. W. testator revoked the gift 
“ to or for the benefit of ” G. W., & directed that 
every clause of his will purporting to entitle G. W. 
to any part of his estate should be construed, & 
the trusts thereof carried out, as if the name of 
G. W. had not appeared therein : — Held : to revoke 
a gift by will the words of revocation must be plain. 
— Be Wjiitetiobne, Wiiitettorne v. Best, [1906 j 
2 Ch. 121 ; 75 L. J. Ch. 537 ; 91 L. T. 60S ; 54 
W. 11. 580. 

Annotation : — Refd, Re McEacharn, Gambles v. McEaeharu 

(1911), 55 Sol. Jo. 201. 

1537. Onus of proof — On party asserting revoca- 
tion.] — ( 1 ) The ct. will not, from doubtful or equi- 
vocal expressions found in a subsequent testa- 
mentary paper, infer the revocation of a previous 
one. 

(2) The onus of proving the revocation of prior, 
by subsequent, testamentary instruments, is on 
those who assert the revocation. — Stoddart v. 
Grant (1852), 19 L. T. O. 8 . 305 ; 1 Macq. 163, 

n. l. 

Annotations : As to (1) Consd. Richards r. Queen’s Proctor 

(1854), 1 Ecc. & Ad. 235. Refd. Cutto v. Gilbert, (1851), 

9 Moo. R. C. C. 131 ; Lemnge r. Good ban (1865), L. R. 1 

1*. A' J). 57 ; In the (foods of De La Saussaye (1873), L. R. 

3 P. & 1). 42 ; In the (foods of Howdcn (1874), 43 L. J. P. 

A M. 26; Townsend r. Moore, 11905] 1\ 06. Generally, 

Mentd. Lord ?\ Colvin (1859), 7 \V. R. 661. 

1538. .] — Cutto v. Gilbert, No. 1611, 

post. 

1539. Revocation by later will — Later will must 
be valid according to law of domicil.] — A., a domi- 
ciled Englishman, married B., an Englishwoman, 


in England. Differences having arisen between 
them, a separation by mutual agreement took 
place. A. having subsequently to their separation 
gone to Scotland, but without any apparent 
intention of making that country his permanent 
residence, committed adultery there. Shortly 
before B.’s death, she made at Paris a holograph 
will, valid according to the law of France, revoking 
all previous wills : — Held : the will she executed 
at Paris not having been executed according to the 
law of the country of her domicil (England) was 
inoperative to revoke a previous will & codicil 
made by her in pursuance of a power & in con- 
formity to Wills Act, 1837 (c. 26). — Robins &> 
Paxton v. Dolphin (1858), 1 Sw. & Tr. 37 ; 27 
L. ,T. P. & M. 24 ; 30 L. T. O. 8. 371 ; 4 Jur. 
N. 8. 267 ; 6 W. R. 457 ; 164 E. R. 618 ; affd. sub 
r\om. Dolphin v. Robins (1859), 7 H. L. Cas. 390, 
II. L. 

Annotations Mentd. Yelvorton r. Yclvcrton (1859), Sea. 
& Sm. 45) ; Shaw v. Gould (1868), L. R. 3 II. L. 55 ; Le 
Sueur v. Le Sueur (1876), 1 P. 1). 139 ; Harvey i\ Farnie 
(1882), 8 App. Cas. 43 ; Lo Mesurier r. Lo Mesurier, [1895] 
A. C. 517 ; Re MacKenzie, MacKonzic v. lOdwards-Mose, 
[1911] 1 Ch. 578 ; Lord Advocate v. Jaffrcy, [1921] 1 
A. C. 146 ; A.-G. for Alberta v. Cook, [1926] A. C. 444 ; 
Halveson (or Von Lorang) r. Austrian Property Adminis- 
trator, [1927] A. C. 641 ; II. v. II., [1928] P. 206. 

1540 . Revocation in attestation clause.] — In 

an attestation clause of a third codicil it was 
stated by mistake that the first codicil was can- 
celled : — Held : an attestation clause forms no 
part of a codicil, & therefore the first codicil must 
be admitted to probate. — In the Goods of Atkinson 
(1883), 8 P. T). 165 ; 52 L. J. P. 80 ; 47 J. P. 440 ; 
31 W. R. 660. 

1541 . Re-execution of will — Revocation of codicil 
— Codicil not referred to at re-execution.] — In the 

Goods of Nazer (1817), 5 Notes of Cases, 187, n. 

Annotation : — Refd. Ollive t\ Wealc (1847), 5 Notes of Cases, 
486. 

Conflict of laws.] — Sec Conflict of Laws, Vol. 
XI., p. 377, Nos. 560, 561. 

B. Express Revocation. 

(a) In General. 

1542 . Express words of revocation unnecessary.] 

— A codicil virtually revoked by another codicil of 
a subsequent date, there being no express words of 
revocation in the latter instrument. — Methuen v. 
Methuen (1817), 2 Phillim. 416 ; 161 E. R. 1186. 

Annotations : — Consd. Thorne r. Rooke (1841), 2 Curt. 799 ; 
Jenner v. Flinch (1879), 5 P. I). 106. Apia. Chichester e. 
Quat refuges, [1895) 1\ ]86. Consd. In the Estate of 
Brynn, [PJ07] P. 125. Refd. Hcnfrey v. Henfrey (1812), 
4 Moo. P. C. C. 29 ; Dempsey v. Lawson (1877), 2 P. D. 
98. 

1543 . .] — Testator, having erased a clause 

in his will after the execution, asked a friend to 
make a frosh copy of the will, omitting the erased 
clause. The copy was made, but the person who 
made it by mistake omitted several other clauses. 
The copy was duly executed, & the omissions were 

codicil is never held to revoke a will 
further than is necessary to give effect, 
to the intentions of testator. — Y ounh 
r. Hassarp (1841), 1 Dr. <S: War. 638. — 

IR. 

1. — — .] — Wai.lack r . Skvmour 
(1872), 20 W. R. 634.*— IR. 

ni. Codicil invalid. ] — Stir- 

ling Stuart v. Stirling Crawfurd’h 
Trustees (1885), 12 R. (Ct. of Sess.) 
610 ; 22 Sc. L. It. 391.— SCOT. 

n. Revocation grounded on false 
assumption of fact.} — Tho revocation of 
a bequest grounded on an assumption 
of fact which is false, takes effect, unless 
as a matter of construction the truth of 
the fact is the condition of the revoca- 
tion . — Re Faris, Goddard r. Overend 
(No. 2), [1911] 1 I. R. 409. —IR. 

Y 


1637 i. Onus of proof — On party assert- 
ing revocation.}—- Where a testator has 
duly made Ids will, & has subsequently 
executed a testament ary writing w hich 
ho has destroyed at a later date, such 
later testamentary wTiting will not be 
hold to operate as a revocation of t he 
prior wili unless it can be cleurly shown 
by the porson sotting up such revoca- 
tion that it had that effect . — Rc 
Treleahe, 30 N. Z. L. It. 220. — N.Z. 

d. Revocation by later will.) — McRae 
V. CORMIER, 5 It. & G. 373.— CAN. 

©. .] — A later will revokes all 

former wills. — Re Whiting's Estate, 
[1901] T. P. D. 527.— S. AF. 

m f. Codicil reviving revoked will.}— 
Testatrix having made a will dated 

J. — VOL. XLIV. 


Jan. 10, 1890, & subsequently a codicil 
thereto, made another will revoking 
all other wills made by her. After- 
wards she executed a codicil making 
certain dispositions of her property, & 
not referring to the second will in any 
way, but specially referring to the will 
of Jan. 10, 1890, & calling it a second 
codicil thereto : — Held : the second 
codicil amounted to a confirmation to 
the first will & a revocation of the 
second. — Re Crawford (1892), 18 

V. L. R. 512.— AUS. 

g. Subsequent invalid will.] — Re 
Parker's Trusts, 20 Gr. 389. — CAN. 

h. Revocation by codicil.) — Brodie 
v. CI1IPMAN (1919), 57 S. C. R. 321; 43 
1). L. R. 593.— CAN. 

k. - — Extent of revocation.) — A 
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Wills. 


Sect . 3. — Revocation: Sub-sect. 5, B, (a) & (&).] 

not discovered until after testator’s death, both 
wills having remained in his custody up to that, 
time. The two wills wore not inconsistent with 
each other, A the latt er contained no express clause 
of revocation. Probate was granted of both 
documents upon parol evidence of the circum- 
stances under which they were drawn up A exe- 
cuted, as together containing deceased’s last will A 
testament. 

I repudiate the notion that there are any parti- 
cular words, or any particular forms of expression, 
on which one’s finger can be put as an universal 
test of revocation (Sir J. P. Wilde). — Birrs v. 
Birrs (18(55), 4 Sw. A Tr. 28 ; 34 L. J. P. M. A A. 
90 ; 13 L. T. 193 ; 29 J. P. 300 ; 13 W. It. (338 ; 
104 E. R. 1423. 

1544. Question of intention.] — Deceased 

executed a will in 1858, by which she disposed of 
the whole of her property. In 1800 she executed 
another will, which commenced, “ This is the 
last will A testament of me,” etc. It varied A 
repeated various bequests given in tho first will, 
appointed the same exors. for England as in that 
document, but contained no residuary nor revoca- 
tory clauses : — Held : from the general tenor of the 
last will, it was clear that testatrix did not intend 
the first will to remain in force, & it therefore was 
revoked. — Dempsey v. Lawson (1877), 2 P. D. 98 ; 
4(3 I,. J. P. 23 ; 30 L. T. 515 ; 41 J. I\ 090 ; 25 
W. R. 029. 

Annotations Consd. .Tenner r. Ffinch (1879), 5 P. I). 10G. 
Apld. Jn the Estate of Bryan, [1907] P, 125. Refd. 

( ’n ic hostel’ v. Qua (refuges, [1895] P. 18G. 

(b) Revocation in General Terms. 

1645. How far effective — Question of intention.] 

—Denny r. Barton (1818), 2 Phillim. 675 ; 101 
E. R. 1230. 

Annotations : — Consd. Gladstone v. Tempest (1840), 2 Curl. 
OoO ; Dempsey v. Lawson (1877), 2 P. D. 98. 

1546. — - — .] — Deceased supposing his will 

appointing his wife sole extrix. & universal legatee 
to be lost- made in Peru a nuncupative will not in 
conformity with Stat. Frauds with a general 
revocatory clause A appointing two executors A 
his wife universal legatee absolutely. The exors. 
renounced, & she t ook probate of that will in Peru. 
Fhc former will being found, of which fact he was 
ignorant at the time of liis death, probate thereof, 
at the wife’s prayer, granted to her . — In the Goods 
of Moresby (1828), 1 Hag. Ecc. 378 ; 102 E. R. 
019. 

Annotation Refd. Newton t\ Newton (1861), 5 L. T. 218. 

1547. — - .] — In the earlier part of the 

will legacies are given to W. M. A three other 
persons, nephews of testator. Afterwards legacies 
are given to the same W. M. & to 0. P. in the 
character of exors. of his will for their trouble 
therein. By the codicil testator revokes all 
legacies given to W. M. & the other three nephews, 

& tins must according to the plain meaning of the 
words be held to be a revocation of all legacies 
which are by the will given to this person. But the 
matter does not rest here, for testator after appoint- 
ing W. M. A O. P. trustees over the real estates 


appoints them also exors. of his will A gives them 
the legacies in question for their trouble therein. I 
cannot give these words any other construction 
than the plain apparent one, that the legacies are 
given to the exors. for their trouble as exors. ; 
must therefore decide that the legacies are re- 
voked by the codicil (Leach, M.R.). — Perry v. 
Meddowcroit (1832), 2 L. J. Ch. 40. 

1548. .] — A codicil contained tho 

words, “ Whereas I have by a former will A codicil, 
given to my late son, etc. I do hereby revoke 
such codicil.” It being clear, from the circum- 
stances of the case, that it was not the intention 
of testator wholly to revoke such codicil, it was 
allowed to operate with the other testamentary 
papers . — In the Good s of Lewis (1850), 7 Notes of 
Oases, 436 ; 15 L. T. O. 8. 165 ; 14 Jur. 514. 

1549. .] — -Testator, by Jus will, devised 

certain houses to his son John for life, A after his 
death unto his children then born, or thereafter 
to be born, upon their attaining a certain age as 
tenants in common, A in case of the death of any 
of them under the specified age, the share A shares 
of the child or children so dying to go to the sur- 
vivors A survivor, A in case of the death of all of 
such children under that age, then to trustees to 
permit testator’s three daughters 8., A. A E. to 
receive the rents during their lives in equal shares, 
A after their decease to the children in fee. Testa- 
tor made a codicil in these words : — “ I likewise 
revoke that part of my last will A testament 
whereby I give, etc. (the houses in question) unto 
my son John A to his heirs ; A my will is, that my 
daughters A. A E. should enjoy them, & I hereby 
give & bequeath the freehold ground A houses 
to my daughters A. A E. equally jointly bed ween 
them A to the survivor of them, A after their 
decease to their child or children equally, A if 
they should both die leaving no child or children, 
then the freeholds to go as ordered by my will.” 

The daughters, A. A E., died, leaving no child ; 
John, the son, died in 1850, leaving a daughter, 
his only surviving child, one of the lessors of pltf., 
who was born in testator’s lifetime A attained the 
required age. John had another daughter born 
in the testator’s lifetime, A who married A had a 
son, but she A her son both died in the lifetime of 
John. Testator’s third daughter, 8., died leaving 
children, who were (lefts.: — Held: the codicil 
operated as a revocation, only so far as to effectuate 
the intention of testator to prefer A. A E. A their 
children, to John A his children, A, therefore, the 
lessors of pltf. w T ere entitled t-o a moiety of the 
houses in question. 

The general rule is that a revocation by subse- 
quent will or codicil, whether by express words of 
revocation or demise inconsistent with the former 
devise, shall operate only so far as is necessary to 
effectuate intention of testator (Lord Campbell, 
C.J.). — Doe d. Evers v. Ward (1852), 18 Q. B. 
197; 21 L. J. Q. B. 145; 18 L. T. O. 8. 317; 

16 Jur. 709; 118 E. R. 73. 

Annotation : Apld. Williams v. Evans (1853), 1 E. A B. 727. 

1550. Will made In execution of power.] — 

Deceased, having, under a trust deed, power to 
dispose of certain effects by a will attested by two 


PART X. SECT. 1, SUB-SECT. 5 

B. (a). 

1544 i. Express irords of renorat 
unnecessary- Question of intention. 
Where a codicil contains an mibro] 
HCt of mutations, not, reconcilable w 
those in the will, A exhausting the 1 
it in to be inferred that testator intern 
to dispose of the whole fee by 1 
codicil, which he had otherwise c 
posed of by his will.— Daly v . Dai 


Pkiwhk v. Daly (1845), 2 Jo. & Lat. 
752 — 1R. 

0. Express revocation by subsequent 
dorument — Validity of document as a 
frill notwithstanding invalidity of be* 
quests.} — Ertcbl v. RoniKHON (1909), 
18 O. L. n. 651 ; 13 O. W. R. 1164. — 
CAN. 

p. Whether revocation of legacies 
entire or partial .] — He WALSH Estate 
(Sank.), [1920] 2 W. W. R. 519— CAN. 


PART X. SECT. 1. SUB-SECT. 5. ~ 

B. (b). 

q. Uow far effective.] — Thomas v. 
Tjbnnknt'h Trustees (1868), 7Macpb. 
(Ct. of Sohh.) 114 ; 41 8c. Jur. 69 — 
SCOT. 

r. — — .] — Held: a will revoking all 
deeds of settlement, & declaring tes- 
tator’s wish that hia estate should go 
to his heirs whomsoever, was not to he 
construed as revoking the special 
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witnesses, such a will is revoked by a subsequent 
will containing an express revocatory clause, duly 
executed, but attested only by one witness ; the 
disposition intended by deceased being thereby 
completely effected. — -Richardson v. Barky 
(1830), 8 Hag. Ece. 249 ; 102 E. Ii. 1147. 

Annotation : — Distd. In the Goods of Eustace (1871), L. R. 3 

1\ & D. 1 83. 

1551. Reference to particular clause In 
revoked will — Probate only granted of second will.] 

— A will, dated 1841, revoking all former wills, 
referred to a clause in a former will. Probate 
X>rayed of so much of the former will as was 
necessary to exxdain the latter will. Motion 
refused. 

I do not see how the ct. can decree probate of 
any part of the former will in conjunction with the 
present will, containing, as the latter does, an 
express clause of revocation of all former wills. 
I can only decree x>robate of the latter will as it 
stands (Sir H. Jenner Fijst ). — In the Goods of 
Sinclair (1843), 3 Curt. 740 ; 2 Notes of Cases, 
222 ; 7 Jur. 803 ; 103 E. R. 888. 

1552. Wills under different powers — General 

revocation in second will.] — A feme covert made 
two wills during different covertures, the one in 
1848 under one power, A the other in 1857 under 
another power. The latter will contained a general 
revocatory clause, but did not refer to the previous 
will or to the power under which it was made : — 
Held : the will of 1848 was entitled to |)robate. — 
In the Goods of '.Toys (1800), 4 Sw. A Tr. 214 ; 30 
L. J. F. M . A A. 1 09 ; 104 E. K. 1 498. 

Annotations : -Distd. In the Goods of Eustace (1874), L. It. 3 

1\ Kr D. 183. Expld. Sotheran v. Dening (1881), 20 Oh. D. 

00 : lie Kingdom Wilkins r. Pryor (1880), 32 Oh. t>. 001. 

Dbtd. Cade 11 e. Wileocks, [1808J i>. 21. 

1553. — — .] — xV married woman 

exercised two powers of appointment in separate 
wills, executed at different times. The later will 
contained a clause revoking all former wills. 
Evidence being adduced that deceased did not 
thereby intend to revoke the appointment in the 
first will, the ct. granted probate of both wills. — 
In thr Goods of Meredith ( 1800), 29 L. J. 1\ M . A A. 
155; 24 ,T. P. 507. 

Annotations : — Distd. In the Goods of Eustace (1874). L. L\ 

3 P. & D. 183. Refd. Jn the Goods of Kemvick (1807). 31 

,1. Ik 350. 

1554. Some property undisposed of by 

subsequent will.] — Testatrix had a power of 
appointment under her marriage settlement. In 
1857, she made a will in which, after referring to 
this x>owht, she devised all her property to her 
husband. In 1 803 she made a second will in which 
she also referred to the power. It varied the 
bequests of the lirst will, but it left undisposed of 
all her household furniture A effects, A it concluded 
t hus : “1 revoke all former wills by me heretofore 
made,” The ct. refused to grant probate of both 
wills as together constituting the last will of 
deceased, but granted probate of the last will 
alone . — In the Goods of Eustace (1874), L. K. 3 
P. A I). 183 ; 43 L. J. P. A M. 40 ; 30 L. T. 909 ; 
38 ,T. P. 000 ; 22 W. R. 832. 

Annotation Consd. lie Kingdom Wilkins v. Pryer (IHSd), 

32 Ch. i). 00 J. 

1555. Words of revocation introduced in 

error — Probate granted without revocation clause.] 

— -Deceased by her will left a portion of her 
furniture A household effects to her daughter, A 
disx>osed of the residue of her propert y, appointing 
trustees A exors. Subsequently she was advised 


that the bequest to her daughter should be secured 
to her sex>arate use, A she gave directions that a 
testamentary x>aper should be prepared to that 
effect. The paper thus prepared x^urporied to be 
her last will A testament, A in addition to a 
clause to the effect above-mentioned, contained one 
revocatory of all former wills. Tliis paper was 
executed by deceased, but was not read over to or 
by her, A she was not aware that it contained such 
words of revocation : — Held : as the words of 
revocation had been introduced per incuriam A 
without the instructions of deceased, A their 
Iiresence there was unknown to deceased when she 
executed the will, they ought to be omitted from 
the probate . — hi the Goods o/ Oswald (1874), L. R. 
3 P. A D. 1(12 ; 43 L. J. P. A M. 24 ; 30 L. T. 344 ; 
38 J. P. 425. 

Annotations : — Foild. In the Goods of Moore. [1892] P. 378 ; 

Marklew v. Turner (1900), 17 T. L. II, 10. 

1556. .] — Testatrix by her will 

constituted her illegitimate son her universal 
legatee A one of her exors. After the execution of 
tho will A shortly before her death, she expressed 
a wish to bequeath part of her furniture A other 

ersonal effects to her sister, her sole next of kin A 
eiress-at-law, A proceeded to write out a bequest 
giving effect to such wish on a piinted form of 
will, which was duly executed. The form com- 
menced by a clause of revocation ; but testatrix 
did not fill ux> the blanks in this x>art of the form ; 
A the clause was not read over to her at the 
time of execution, though the rest of the will was, 
A there was no evidence that she knew of such 
clause : — Held : under the circumstances, probate 
might be granted of the xniper, omit ting the clause 
of revocation, as a codicil to the original will. — 
In the Goods of Moore, [1892] P. 378 ; 02 L. J. P. 
9 5 1 R. 454. 

1557. .] — Testator executed a 

w ill draw n by a lawyer, disposing of his real estate, 
but leaving some personal property undisposed of. 
He expressed an intention of disposing of the latter 
by a future instrument. Subsequently he bought 
a printed form. A, without legal advice, disposed of 
his personal jiroperty, inserting a clause revoking 
all former dispositions : — Held ; the second 
document was intended to be supplemental to the 
prior one, the revocatory clause did not represent 
testator’s wishes, A both documents would bo 
admitted to probate*, the revocatory clause in the 
second being omitted. — Marklew v. Turner 
(1900), 17 T. E. R. 10. 

1558. Knowledge of testatrix that 

words included.] — Testatrix left two wills, A a 
codicil to the iirst will. The second will, which 
disposed only of a small policy of insurance on her 
life, w r as prepared for her on a printed form by one 
of her exors. The form commenced with a clause 
revoking all previous testamentary dispositions ; 
but when this was read over to her she objected 
to it, saying that she did not w r ish to revoke her 
lirst will A codicil. The person w T ho prepared 
the w r ill assured her that as it only related to the 
insurance policy the words of revocation would 
not apx>ly to her former testamentary dispositions, 
A that to make an erasure might invalidate the 
wall. Being satisfied by tliis assurance testatrix 
duly executed the w r ill : — Held : testatrix must be 
taken to have known A approved of these words 
of revocation, A they must be included in the 
probate of the last will. — Eollins v. Elstone, 


doBt illation in a movable bond taken 
by testator, although Its effort was 
testamentary. — Paterson's Judicial 
Factor v. Paterson's Trustees 
(1897), 24 R. (Ct. of Sohh.) 499 ; 34 


So. L. R. 37G ; 1 S. L. T. 313. - 

SCOT. 

t. .] — Brydon’s Curator r. 

Brydon’s Trustees (1898), 25 K. (Ct. 
of Hess.) 708 ; 35 Sc. Ii. R. 545 ; 5 


8. L. T. 355. — SCOT. 

a. Effect on special destinations 
taken previously & subsequently by 
testator. J — Drysdalk '8 Trustees t\ 
[1922] S. C. 741.— SCOT. 

Y 2 
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Wills. 


Sect. 1 . — Revocation : Sub-sect, 5, B. {b) & ( c ) i. & ii .] 

[1893] P. 1 ; 62 L. J. P. 26 ; 67 L. T. 624 ; 9 
T. L. R. 16 ; 43 W. R. 287 ; 1 R. 458. 

Annotations :~Distd. Gropraon r. Taylor, [1017] P. 256. 
Reid. Beech v. Public Trustee (1922), 92 L. J. P. 33. 

1559. Will giving interest of share & power 

of appointment over capital.] — Testator by his 
will gave to his sister H. a life interest in a share of 
his residuary estate, A a special power of appoint- 
ment by will over the capital of the share. By 
a codicil lie revoked all devises & bequests what- 
soever “ in favour of ” H. Held : the power 
was revoked as well as the life interest. — Tie 
Brough, Ourrey v. Brough (1888), 38 Oh. J). 
456 ; 57 L. J. Ch. 436 : 58 L. T. 788 ; 36 W. R. 
409. 

Previous testamentary appointment.] — Sec 

Part XV., Sect. 7, post. 

(c) Partial Revocation . 
i. Office of Executor or Trustee. 

1560. Revocation of appointment as trustees — 
Part of will dealing with appointment only revoked.] 

— (1) If testator devise “ all the rest A residue of 
his real A personal estate to A. B. O. A 1). in 
trust ; ” A afterwards makes a codicil, whereby he 
“ ratifies A confirms his will, except in the altera- 
tions after mentioned ; ” A then revokes that 
part of his will whereby he appointed A. A B. his 
t rustees, A requests E. A F. to be two of his trustees, 
A devises his real estate to them accordingly ; 
this is only a revocation as to the appoint- 
ment of the two trustees, A not of any other jiart 
of the will. 

(2) A codicil signed A published in the presence 
of three witnesses, held a republication of the will 
A that both made but one will. — Acherley t. 
Vernon (1723), 9 Mod. Rep. 68 ; 1 Pom. 381 ; 
88 E. R. 321 ; affd. (1725), 3 Bro. Pari. Pas. 85, 71. L. 

Annotations : — As to ( 1 ) Folld, l>oo (i. Pate v. Davy (1771), 1 
Covvp. 158. Consd. lie Earl’s Trust (1858), 1 K. & J. 
973. As to (2) Apld. Potter r. Potter (1750), 1 Yes. Sen. 
437. Consd. Gibson r. Monfcfort (1750), 1 Vos. Sen. 485 ; 
Barnes r. Crow (1792), 4 Bro. C. (\ 2. Distd. Strathmore 
r. Bowes (1798), 7 Term llep. 482. Apld. Pigott v. 
Waller (1802), 7 Ves. 98; Goodtitle d. Woodhouse r. 
Meredith (1813), 2 M. & S. 5 ; Hulmo v. Hey gat© (181(5), 

1 Mer. 285. Distd. Smith v. Beamier (1829), 3 Y. & .1. 
278. Apld. Monypenny v. Bristow (1832), 2 Russ. & M. 
117 ; Yarnold r. Wallis (1810), 4 Y. C. Ex. 160. Dbtd. 
Hughes v. Hoskins (1850), II Moo. P. C. C. 1. Apld. Re 
Smith, Bilke r. Roper (1890), 45 ('h. J). 632. Generally , 
Reid. Bond v. Scawcll (1705), 3 Burr. 1773 ; A.-G. r. 

Downing (1709), Anil). 571. Mentd. Beckford r. Tobin 
(1749), 1 Ves. Sen. 308; Collison v. Girling (1838), 4 
My. N Cr. 63 ; Blaeklow v. Laws (1842), 2 Hare, 40. 

1561. .] — Testator, by his will, 

directed that bis trade should be carried on by his 
daughter A others, as trustees, for ten years, when 
the concern should be closed, the property sold, 
the produce invested in the funds, A the funds 
held in trust, as to one moiety, for the benefit 
of the daughter A her children, A as to the other 
moiety, for the benefit of the children of his brother. 
By a codicil testator revoked that part of his will 
which empowered his trustees to sell his effects, 
A instead thereof he authorised his daughter to take 
possession of all furniture, stock-in-trade, A every 
description of property found on his, testator's, 
premises, to be disposed of at her discretion 
Held : the effect of the codicil was not to alter 
the enjoyment of the property, but only to consti- 
tute the daughter sole trustee under the will. — 
Newman v. Lade (1842), 1 Y. A C. Ch. Cas. 680 ; 

6 Jur. 702 ; (52 E. R. 1070. 


1562. -.] — A., by will A first codicil, 
appointed four exors. & trustees & left them £500 
each. By a second codicil he substituted B. & 
D., in the place of two of the original exors A 
trustees, A varied the £500 legacies accordingly. 
By a third codicil, he revoked any codicil or codicils 
empowering B. to act as trustee, A appointed C. 
one of his trustees A exors : — Held : on a view of 
all the papers, the third codicil was a revocation 
only of C.’s appointment, A not of the whole 
codicil in which it was contained. — Cruttwell v. 
Chancy, Jn the Goods of Brkttre (1857), l)oa. A 
Sw. 310 ; 29 L. T. O. S. 235 ; 164 E. R. 586. 

1563. Original appointment as trustees & 

guardians — Appointment as guardians not revoked.] 
— Testator gave* part of his property to A., B., 0. 
A D. upon certain trusts, for the benefit of his 
children, A gave the guardianship of them to his 
wife A his trustees, the said A., B., 0. A J)., who 
were to maintain A educate them out ot the trust 
property. By a codicil, reciting that he had 
appointed A., B., C. A J). exors. A trustees of his 
will, he revoked the appointment so far as regarded 
B., C. A 1)., A in lieu of them appointed E. A F. 
to act as trustees A exors. of his will along with 
A.: — Held: the appointment of B., O. A D. to 
act as guardians to the children, jointly with A., 
remained unrevoked.-— Re Park (1844), 14 Sim, 
89 ; 13 L. .1. Oh. 369 ; 8 Jur. 372 ; 60 E. R. 291 ; 
sub nom. Ex p. Park, 3 L. T. O. S. 158. 


1564. 


Whether devise to trustees also 


revoked.] — A legacy given to testator’s trustees 
A exors. as a mark of his respect for them : - Held : 
not revoked by a codicil appointing other trustees 
in their room, A giving a legacy of equal amount 
to the newly appointed trustees A exors. in similar 
language. — -Burgess v. Burgess (1814), 1 Coll. 
307 ; 3 L. T. O. S. 452 ; 8 Jur. 660 ; 63 E. Li. 458. 

1565. — .] — Testator devised real est ates 

to two trustees ; by a codicil he appointed another 
person to be a trustee A exor. of his will, in the 
place of one of the two trustees whom lie did not 
wish to act as exor., in consequence of his being 
an interested party in the disposal of his estate : 
- Held: the codicil was a revocation of the devise 
to the displaced trustee, as well as of the off ice. 

Re Hough’s Trusts (1851), 4 l)e G. A Sin. 371 ; 
20 L. J. Ch. 422 ; 17 L. T. O. N. 282 ; 15 .lur. 943 ; 
64 E. R. 874. 


1566. Revocation of appointment as executor — 
Original appointment as executor & trustee — 
Appointment as trustee not revoked.] — Testator 
appointed his wife a trustee of his will jointly with 
W. !>., A lie appointed her sole extrix. ; he subse- 
quently, on account of the arduous duties, revoked 
her appointment as extrix., A appointed W. L. A 
two other persons exors. in trust of his will : — 
Held : this did not revoke the office of trustee, 
which had been given by testator to his wife. - 
Graham v. Graham (1853), 16 Beav. 550; 22 
L. .J. Ch. 937 ; 21 L. T. (). S. 30 ; 17 Jur. 569 ; 
51 E. R. 892. 

1567. — — — .] — Testatrix having by 

will appointed her son 11. her exor. A trustee, 
revoked his appointment as exor. by codicil, on 
the ground of his having gone to Australia ; A 
appointed her son J. exor. in his place, with all the 
powers A authorit ies which she had given to II. for 
carrying out the trusts of her will : — Held : the 
appointment of IT. as trustee was not revoked but 
J. was appointed trustee jointly with him. — 


PART X. SECT. 1, SUB-SECT. 5.— 
B. ( c) i. 

1560 i. Revocation of appointment as 
trustees — l‘art of will acalina with 


appointment only revoked.) — Re Bitn- 
buuy’s Trusts, 10 I. R. Eq. 408. — IR. 

b. Provision as to appointment in 
codicil — Not referred to in later codicil — 


Appointment not revoked .) — Stewart t\ 
MacLaren, [1920] 8. C. (H. L.) 148 ; 
57 8c. Li. R. 631 ; |1920] 2 R. L. T. 134. 
— SCOT. 
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Part X. — Revocation, Revival, and Republication. 


Worley v. Worley (1854), 18 Beav. 58 ; 2 W. II. 
210 ; 52 E. R. 23. 

1568. .] — Deceased by his will ap- 

pointed E. W. & R. B. trustees, &, besides other 
instructions, directed them to pay his debts, 
funeral & testamentary expenses 6c the legacies 
bequeathed by the will, or to be bequeathed by any 
codicil thereto. In a subsequent part of his will 
he appointed the same individuals exors. In 
a codicil to his will, after stating that he had ap- 
pointed R. B. one of the trustees under his will, he 
continued, “ It is my wall 6c desire to substitute in 
his stead & place R. T. Now I do hereby, by this 
my codicil, nominate 6c appoint the said It. T. to be 
one of the trustees of my said will & codicils in the 
place 6c stead of the said R. B., to act with 6c in 
conjunction with the said E. W. : 6c I hereby give 
the said It. T. the same powers & authorities as I 
have throughout my w r ill given to 6c reposed in the 
said It. B. in the same 6c as full 6c ample a manner 
as if the name of the said It. T. had throughout 
my said will been inserted in the place of the name 
of the said It. B.” field : the appointment of 
It. B. as exor. was revoked. — B arrett v. Wilkins 
6c Blessley (1859), 5 Jur. N. 8. 687. 

Whether legacy to executor also revoked.] — 

Sec Executors, Vol. XXIII., p. 443, Nos. 5133- 
5136. 

See, also , Executors, Vol. XXIII., pp. 43, 44, 
Nos. 191-201. 

ii. Specific Devises and Specific and Pecuniary 

Bequests. 

1569. Extent of revocation -Specific devise] — 

Devise of real estates to trustees 6c their heirs, upon 
trust to convey upon certain trusts ; subject 
thereto, to several natural sons successively in 
strict settlement. Testator also gave the residue 
of his personal estate upon trust to be laid out in 
land, to be settled to the same uses, etc. A 
codicil revoking so much of the will as directed the 
settlement of his said estate upon his sons, «fe vary- 
ing the order of the limitations, was considered as 
confined to that object, operating by wav of sub- 
stitution only, not as a revocation of the devise ; 
6c therefore extending to the estates to he pur- 
chased with the personal estate. — ( Arrington 
(Lord) v . Payne (1800), 5 Ves. 104 ; 31 E. R. 
652. 

Annotations : — • Consd. lie Gibson's Trusts ( 1 8 (5 1 ) . 2 Jolm. N 

II. 950. Distd. Langdalo r. Briggs, Kx y. Bacon, Ex jt. 

Murtinoau (1873), 28 L. T. 407 ; Bridges r. Strachan 

(1878), 8 (’ll. J). 558. Apld. lie Towry’s Settled Estate. 

Dallas v. To wry (1889), 4 ] Gh. D. Of. Refd. llolmesdalo 

v. West (18(19), L. K. 9 E(|, 474; lie Liddell, Liddell r. 

Liddell (189a), 73 L. T. 393. 

1570. .] — Testator by his will, devised 

to trustees 6c their heirs, all his freehold 6c copyhold 
land at 8. 6c also his freehold land at H. in case 
there should be but one son of liis daughter A. who 
should attain the age of twenty-one years, upon 
trust for such son & his heirs ; A in case there 
should be two or more sons of A. wlio should attain 
the age of twenty-one years, then in trust for the 
second of such sons 6c liis heirs ; 6c in case there 
should be no sou of A. upon trust for such of the 
daughters of A., if any, as should first attain the 
age of twenty-one years, etc. : & then after certain 
bequests of stock in trust, to pay the dividends by 
way of life annuities, testator devised & bequeathed 
all the residue of his property, whether freehold, 
copyhold, or for years, money in the funds, upon 
mtge. or otherwise, upon security or at interest. 


debts of whatever other nature or kind, to the same 
trustees, their heirs, exors., & administrators, upon 
trust, to sell, get in, etc., 6c to apply the proceeds in 
payment of debts 6c legacies, etc. ; & as to the 
residue of the moneys to arise by such sales, to 
invest the same in the public funds or real securi- 
ties ; <fc if there should be only one child of A. upon 
trust, to transfer or assure the funds, 6c the divi- 
dends, interest, 6c annual proceeds thereof, to such 
only child, at or on his attaining the age of twenty- 
one years, etc. ; 6c if there should be two or three 
children of A. in trust for such two or three children 
equally to be divided between them, the shares of 
sons to be transferred on their attaining the age 
of twenty-one years, etc. 

Testator afterwards made a codicil to his will in 
these words, to the effect following : — “ Having 
some short time back drawn my pen through the 
first fifteen lines of the sixth sheet of my will, & 
being apprehensive that such rasure not being 
witnessed, might lead to litigation, I declare that 
the sole intention of such rasure is, to revoke that 
part only of the will, whereby I direct the sale of 
my freehold property, 6c I hereby direct 6c appoint, 
that, the son of my daughter A. who shall first 
attain the age of twenty -one years, shall on attain- 
ing that age change his name to Elwes ; A I give 
6c devise to the son of A. on his attaining the age 
of twenty-one years, 6c changing his name to 
Elwes, all my freehold property, lands, tenements, 
6c hereditaments, to hold to my said grandson, his 
heirs, 6c assigns, etc. ; A I do hereby ratify 6c con- 
firm the said will, except as before in excepted ” : — 
Held : the will was revoked by the codicil, expressly 
as to the power of sale ; & as to the corpus of the 
lands, at S. 6c II. by the effect of inconsistency of 
devise, but the will was unrevoked 6c operative in 
all other respects. — Duffield v. Duffield (1829), 
3 Bli. N. 8. 260 ; 1 Dow. & Cl. 268 ; 4 E. R. 1334, 
If. L. ; revsy. 8. C. sub nom . Duffield v. Elwes 
(1826), 2 Sim. & St. 544. 

Annotations Consd. Doo d. Evers i\ Ward (18.02), 18 Q. B. 
197 ; Green r. Tribe (1878), 38 L. T. 914. Refd. Besting 
v. Allen (1843), 12 M. \V. 279 : Cleolmrey r. Beckett, 
ricoburey r. Turner (1801), 14 Beav. 083; Hodgson r. 
Berthe (1893), 1 Hem. M. 379; Holmes i\ Prosoot t 
(L891), 3 New Hep. 009 ; Perceval r. Perceval (1870), 
L. It. 9 Eq. 389: Hr Love, Green v. Tribe (1 878), 47 
ii. J. Ch. 7 83 ; lie Wright son, Battie-Wrightson v. Thomas, 
11991] 2 L'h. 90. Mentd. Browne v. Browne (1807), 3 
Sm. G. 0G8 ; He Aslor, Aster v. Adams, 11922] 1 Ch. 
391. 


1571. 


-.] — By will testator gave seven 


cottages specifically described, together with other 
property, also specifically described. By a codicil 
he recited the gift by the will, referring in terms 
to the property described, other than the seven 
cottages ; he then revoked the gift of the property 
described in the recital, & gave the property 
“ included in the hereinbefore-mentioned devise ” 
in a different manner & upon other trusts : — Held : 
the gift of the seven cottages was not revoked, but 
they passed under the devise, upon the trusts 
named in the devise. — IIinchcliffe v. Hinch- 
cliffe (1861), 2 Drew. & Sm. 96 ; 5 L. T. 660 ; 62 
E. R. 558. 

1572. — — .] — Testator, by Ids will, gave 

to trustees for the benefit of his wife “ as con- 
cerning my mansion house, land 6c premises 
called O., now in my occupation, to permit her to 
reside in & occupy same so long as she shall think 
proper,’ ’ with certain conditions as to residence, 
etc., & from & after her decease to his son R., for 
his own absolute use. By a codicil he recited 


PART X. SECT. 1, SUB-SECT. 5 — 
B. (c) ii. 

1569 i. Extent of revocation — Specific 


danse.]— Re Gale (1895), 10 N. S. W. 
L. R. (B. & P.) 54 ; 5 N. S. W. Bkpty. 
Oas. 93.— AUS. 

1569 ii. 


Johnston (1842), 3 Dr. & War. 143. — 
IR. 

1569 iii. — — .] — Bowkon v. 

Baxter, 14 N. Z. L. R. 56.— N.Z. 


.] — Murray v 
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Wills. 


Sect. 1. — Revocation : Sub-sect. 5, B. (r) ii.] 


“ that he had pulled down the mansion house, 
offices A buildings called O,, A was then erecting 
another mansion house called M., A he directed 
that his trustees should hold the new mansion 
house on the like trusts as by his will were expressed 
A declared of A concerning his mansion called O., 
A in all other respects he confirmed his will : — 
Held : the codicil was, pro tanto , a revocation of 
the will, A the gift over of the estate at O. to his 
son R. took effect on testator’s death. — Poore v. 
Wright (1861), 3 L. T. 773. 

1573. .] — Testator, whose family con- 

sisted of two legitimate sons, an illegitimate son, 
pltf., & daughter, in 1801 devised his estate W. 
to his elder son, A his children in stri ct settlement, 
remainder to his younger son A his children also 
in strict settlement, remainder to pltf. for life, 
remainder to A. T. in fee ; A devised liis estate 11. 
to similar uses, but preferring the younger son A 
his children to the elder. The estate W. was 


charged with certain annuities, including one of 
£21, to pltf. He also bequeathed legacies to 
several persons, A the residue of his personalty 
to his two legitimate sons. In 1806 the elder son 
died without issue, A in 1818 A. T., the remainder* 
man, also died. In 1810 testator by an instru- 
ment duly executed A attested, which he thereby 
declared “ to be a codicil to be added to, A to be 
taken as part of ” his will, gaA T e to pltf. “ a further 
sum of £21 annually, in addition to the £21 left 
to him by his will,” A gave certain legacies to other 
persons ; A gave to his surviving legitimate son 
41 all his estate A property of every description 
whatever, after discharging the above legacies.” 
The surviving legitimate son died without issue, 
A pltf. brought ejectment against his devisees, 
for the estate H., claiming as tenant for life under 
the will : — Held : the intention to revoke by the 
codicil, the devise of the estate to pltf., was not 
equally clear with the original intention to devise ; 
A, according to the principle laid down in Doe d. 
Tt carle v. Hicks, No. 167J, post , the devise was not 
revoked by the codicil.- — Robertson v. Powell 
(1863), 2 If. A O. 762 ; 3 New Rep. 433 ; 33 L. J. Ex. 
31 ; 9 L. T. 513 ; 10 Jur. N, S. 142 ; 12 W. K. 623 ; 
159 E. R. 315. 


Annotations .'-"Reid. J lie-hard hou r. Power (1865), 19 C. B. 

N. S. 780 ; Wallace r. Seymour (1872), 20 W. II. 034. 

1574. .j— By clause 8 of his will 

dated June 24, 1871, testator devised 44 all my 
farms A lands in the parish of Bedwas ” upon 
certain settled trusts. By clause 14 he gave his 
residuary real A personal estate upon certain 
residuary trusts. By a codicil dated Feb. 13, 
1873, testator, after reciting that lie had lately 
purchased farm A. in the parish of B., thereby 
gave farm A. to his daughter for life, A at her death 
to his grandson J. A the heirs of his body, but with 
no ultimate disposition of the fee simple. Testator 
died on May 31, 1873. His grandson, J., died on 
Jan. 21, 1883, an infant without issue. Testator's 
daughter died on Feb. 20, 1927 :~Ileld : the fee 
simple in farm A. being undisposed of by the codicil 
passed, not under the general residuary devise in 
clause 14, but under the devise of “ all my farms ” 
in B. in clause 8, which devise was unrevoked by 
the codicil as regards the fee simple. — Be Davies, 
Thomas v. Titomas-Davies, [1928] Oh. 24 ; 97 
L. J. Oh. 141 ; 138 L. T. 262 ; 71 Sol, Jo. 880. 

1575. — Omission of trust in conflrma-, 

tion of original devise.] — Oodicil, reciting a specific 
A limited purpose, revokes the whole devise, 
declaring the trusts again, with the proposed altera- 
tion, A confirms the will in every particular not 


thereby altered or revoked. The omission of one 
trust, though probably against the intention, 
cannot be supplied. — H older v. Howell (1803), 
8 Ves. 97 ; 32 E. R. 289. 

Annotations: — Distd. Hill v. Walker (1858), 4 K. & J. 166. 
Refd. Tupper v. Tapper (1856), 1 K. & J. 665 : Holmes- 
dale t>. West (1866), L. It. 3 Eq. 474 ; He Wood, Wood v. 
Wood (1900), 83 L. T. 157. 

1576. Omission of power of advance- 

ment in confirmation of original will.] — Testator, 
by will, gave liis trustees a power of advancement 
in favour of sons. By a codicil he did not repeat 
this power of advancement, but altered some of 
the trusts relating to the fund to which the power 
of advancement applied, & confirmed his will 
generally : — Held : the codicil did not revoke the 
will as to tho power of advancement. — H ill v. 
Walker (1858), 4 K. A J. 166 ; 32 L. T. O. 8. 
71 ; 70 E. R. 69. 

Annotations : — Mentd. Midgtay v. Midgley, [1893] 3 I'll. 282 ; 
Budgott v. Budget t, 11895] 1 Ch. 202 ; Trevor v. Hutchins, 
{1890] 1 Ch. 844. 

1577. Effect on limitations.] 

Testator, by his will, devised his messuages, 
tenements, etc., called Penty Park, to J. L. for 
life, with remainders to his first A other sons in 
tail : A he devised liis messuage, tenement A 
lands, known by the name of Coedllys, to 3. P. for 
life, with remainders to his first A other sons in 
tail : A in the subsequent parts of his will he 
mentioned the estates as his Penty Park A Coedllys 
estates. By a codicil, after reciting that he had 
given the Penty Park estate to J. L.. ho revoked 
the Penty Park estate A gave it to ,T. P. ; A after 
further reciting that he had given the Coedllys 
estate, in his will, to ,T. P., he revoked the bequest 
A gave the Coedllys estates to J. L. : — Held : all 
the limitations in the will of the two estates, were 
revoked, A J. P. took Penty Park in fee, A J. L. 
Coedllys in fee. —Philipps v. Allen (1835), 7 
Sim. 446; 58 E. R. 909. 

Annotations : — Consd. ltc Whitohorm*. Whitohorne r. Best, 
(1906] 2 Ch. 121. Mentd. Pood. Poitou r. Erioker ( J 851 ), 

6 Exoh. 510. 

1578. Expression In codicil against 
beneficial interest.] — Devise to the children of 
A. : — Held : not to be revoked, by an expres- 
sion in a codicil that they were not intended 
to take any beneficial interest under the will or 
codicil. 

Testator devised his real estate to his brother 
W. for life, with remainder to his first A other sons 
in tail, with remainders over ; A he bequeathed his 
residuary personal estate between his nephews A 
nieces. By a codicil, he revoked his will, so far 
only as it was altered by the codicil, A he gave to his 
nephews A nieces, except, as he said, his brother 
W.’s children, 44 who are not intended to take any 
beneficial interest under his will or this codicil,” 
£1,000 each: — Held: the devise to the children 
of W. was not revoked. — Cleoburey v. Beckett, 
Cleoburey v. Turner (1851), 11 Beav. 583 ; 51 
E. R. 408. 

Annotation Refd. Wallace r. Seymour (1872), 20 W. It. 
634. 

1579. — — Effect on bequest of money to 

same uses.] — Testator devised freeholds in Dorset- 
shire upon certain trusts, A bequeathed £3,000 
to his trustees to purchase, lands in Dorsetshire 
to be held upon the same trusts. By a codicil 
lie revoked the devise of liis freeholds, A declared 
other trusts without alluding to the £3,000 : — 
Held : there was no implied revocation of the 
bequest of £3,000, which would pass under the 
will as if no codicil had been made. — Bridges v. 
Straw ian (1878), 8 Ch. D. 558 ; 38 D. T. 502 ; 
26 W. R. 691. 
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Part X. — Revocation, Revival, and Republication. 


1580. Life interest — Effect on interest 
in remainder.] — Devise A bequest of real A personal 
estate to a person for life, with limitations over. 
By a codicil, reciting the devise A bequest, 
A also the limitations over, the devise A bequest 
were revoked, “ so far as related to the tenant for 
life ” ; but “ estates ” both real A personal, out 
of which the interest of the tenant for life was 
carved, wore directed to sink into the residue : — 
Held : this was a revocation of the interest of the 
tenant for life only. — Ives v. Ives (1840), 4 Y. A 
0. Ex. 84 ; 4 Jur. 205 ; 100 E. R. 908. 

1581. .] — A revocation of a 

life interest does not of itself operate to revoke the 
interests in remainder . — Re McEacharn, Gambles 
v. McEacharn (1911), 103 L. T. 900 ; 55 Sol. Jo. 
204. 

1532. Pecuniary bequest.] — Testator 

directed his trustees to invest such a sum as would 
produce £40 a year, A to pay same to his daughter, 
A, after her death, to transfer the fund to his 
residuary legatees : A he gave £1 00 to his daughter 
absolutely. By a codicil he revoked the sum of 
£1,200 given to his daughter for her life, A gave her 
£500 in lieu thereof : — Held : as the £40 a year was 
the only suin given to the daughter for her life, 
it was revoked by the codicil. — Pilcher v. Hole 
(1834), 7 Sim. 208 ; 4 L. J. Oh. 50 ; 68 E. R. 810. 

Annotation : — Reid. Wallace v. Seymour (1872), 20 W. R. 

031. 

1583. .] — Testatrix bequeathed a 

legacy to A. for life, with remainder to his children ; 
by a codicil, she revoked all gifts to A. A his 
children, except B., to whom she gave £400. 
Testatrix subsequently, in a letter to B., which 
was proved as testamentary, said “ I cut A. A 
liis children off from every bequest I have formerly 
given to him or them” : — Held : the gift to B,, 
though one of A.’s children, was not revoked. — 
Milks v. Allen (1830), 5 L. J. Ch. 111. 

1584. -.J Revocat ion by codicil of all 

tin; gifts to A. named in the will: — Held: to 
extend to A.’s interest under a gift to a class of 
which A. might form one.- -Cottfikkll v. Sander- 
son (1837), 1 .Jur. 47J . 

1585. — .] — Testatrix by will bequeathed 

£3,000 in t rust for (\ for life for her separate use, 
A after her death for her children ; A in case there 
should be no such children, in trust for P. By a 
codicil, stating that C. had been largely provided 
for from other sources, testatrix deducted the sum 
of £2,900 from the legacy of £3,000, A revoked so 
much of the legacy accordingly, leaving (\ £100 
only as a remembrance of her affection: — Held: 
the legacy of £3,000 was revoked in tola , A in 
lieu of it the legacy of £100 was given for the 
absolute benefit of C. ; A P. took no interest 
either in the £100 or any part of the £3,000. — 
Hanford v. Sanford (1847), 1 Do G. A 8m. 07 ; 
8 L. T. O. S. 533 ; 11 Jur. 322 ; 03 E. R. 974. 

Annotation : — Distd. lie Wliitchorne, Whitchornc v. Best, 
(1906 J 2 Ch. 121. 

1680 1. — Life interest — Effect 

on interest in remainder. ] — Testator by 
Ills will, among other ffllte, gave 
certain real property to hia wife for 
life with remainder to Ills brother in 
fee. By a codicil lie provided as 
follows : “ At the death of my said 
wife all property real taken under this 
or my former will to ho devised by her 
in any way she pleases, to all or any 
one or more of my brothers & sisters 
she may think proper or ou their death 
to any of their children”: — Held: 
the provision in the codioil operated 
upon the gift in the will so as to defeat 
the gift in remainder to testator’s 
brother. — R edman v. Hagk (1914), 18 


1586. .] — Testatrix by her will gives 

a legacy of £500 to be invested, & the annual 
produce paid to E. H. for life, & after her death 
to J. H. absolutely. Testatrix then makes five 
codicils, by some of which she gives several legacies 
of the same amount to the same persons, as she 
has previously given by other codicils anterior in 
date, expressing in other instances of legacies 
given ; that those legacies were in addition 
to those already given, but not using the words 
“ in addition to ” where she gives the same sums 
to the same persons as before, in a former codicil. 
E. H. dies before testatrix, who, after the 
death of E. IT., by a codicil to her will, declares 
that she revokes the legacy of £100 given to 
J. H. Evidence is adduced to show that testatrix 
intended to cancel two of the codicils, sup- 
ported by the fact that she calls her fourth 
codicil her third codicil, A also that she promised 
to settle £400 on J. H. : — Held : the codicils being 
all admitted to probate, the legacies given twice 
over were cumulative A not substitutionary, A 
the revocation of the legacy of £100 meant to 
revoke the legacy of £500 to the extent of £1 00 only, 
A therefore J . T1 . was entitled to £400. — TilURNALL 
v. Rayner (1850), 4 W. R. 404. 

1587. .J — Testator gave £4,000 to his 

exors. upon trust, with the concurrence of his sister, 
to settle it by deed, on trust to provide “ stipends 
A annuities ” for indigent persons, not exceeding 
nine. The deed was also to regulate the manage- 
ment, etc., of the “ institution.” He also devised 
nine freehold houses to his sister, suggesting to her, 
but without imposing any obligation, “ legal, 
equitable or moral,” that they might be converted 
into almshouses lor the recipients of the income 
of the legacy. By a codicil, he revoked such parts 
of his will, “ as related to the building of certain 
almshouses,” there was none, A released his exors. 
” from carrying out the same A the stipends A 
annuities connected therewith ” : — Held : the 
charitable gift was valid ; A had been revoked 
by the codicil. — Baldwin v. Baldwin (No. 1 ) 
(1850), 22 Beav. 413; 20 L. J. Ch. 121; 28 
L. T. O. S. 29 ; 20 J. P. 059 ; 2 Jur. N. S. 773 ; 
52 E. R. 1107. 

1588. .] — Testator, by his will, gavo 

a sum of £1,500 to each of his daughters nominalim , 
A also bequeathed to trustees as many sums of 
£0,500 as lie should have daughters living at his 
death, for the benefit of such daughters A their 
children, with a clause of accruer between them 
upon dying without children. By a codicil 
referring to the said bequests, A to the fact that 
since the said will he had made a provision for his 
daughter E., a settlement of £8,000, A stating that 
he intended such to be taken in lieu A satisfaction 
of the two legacies of £1,500 A £0,500, testator 
“ revoked A made void the said legacies of 
£1,500 A £0,500 in A by his said will given A 
bequeathed to or for the benefit of his said 
daughter E. A otherwise as in the said will is 


C. L. R. 640.— AUS. 

1580 ii. 

Fitzmaurice v. Sad lieu, 12 I. R. Ecp 
641.— IR. 

1580 iii. .]— Re 

Jekmikuham Trusts, Gormanbtown 
r. Nicholi.. (19223 1 I. K. 115. — IR. 

1582 1. - 1 V can i ary bequest. ]— 

Melbourne Hospital v. Perpetual 
Executors & Trustees Assocn. of 
Australia, Ltd. (1915), 20 C. L. R. 
121.— AUS. 

1582 ii. .] — Edwards t*. 

Findlay, 25 O. R. 489. — CAN. 

1582 ill. .J — Testator in 


will gave $2,000 to Ids son W. Sc no 
other person named W. was mentioned 
In it. In the codicil to the will lie said 

I am sorry my dear W. to make this 
alteration. I cut you o ft my will Sc 
leave you $200. I leave $500 to 
Acton School ... & $300 to the throe 
oldest & poorest peoplo in Rosodalo 
municipality. . . : — Held : the be- 
quest of $2,000 to the son was revoked 
& one of $200 subst ituted for it. — L aw 
v. Acton, 14 Man. L. R. 246.— CAN. 

1582 iv. — Macfarlane 

(1885), 12 R. (Ct. of Sees.) 926; 22 
Sc. L. R. 614.— SCOT, 

c. Specific bequest.] — Shef- 
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mentioned ” : — Held : this was not a revocation 
of the accruer clause quoad E. A a child of E. was 
entitled to participate in accrued shares. — 
Agnew v . Pope (1857), 1 Do (>. A J. 49 ; 29 
3,. T. O. S. 170 ; 3 Jur. N. S. 025 ; 5W.E. 512 ; 
44 E. 11 040, L. C. A L. JJ. 

1589. Effect on legacy not expressly 

revoked.] — Barclay*’. Maskelyne, No. 1709, post. 

1590. .] — Testator by his will 

legacies of £10,000 each to three institutions 

A legacies of £1,000 each to ten other institutions, 
A directed that, subject to a life interest therein, 
one-half of his residuary estate should be divided 
between the before mentioned thirteen institutions 
“ in the proportions of their respective legacies.” 
By a codicil lie directed his trustees to stand 
possessed of the other half of his residuary estate, 
subject to further life interest therein, upon the 
like trusts as were declared in his will of the first 
half thereof. By a second codicil he revoked the 
legacies of £1,000 each given to nine of the fen 
institutions mentioned in his will, A in all other 
respects confirmed his will as altered by the 
former codicil thereto : — Held : t here was no 
revocation in terms of the bequest of shares of the 
residuary estate to the nine institutions, nor was 
there any implied revocation of such shares, but 
the ct. should, if possible, find a construction which 
would leave the residuary bequest intact; either 
the words in the residuary bequest could be read 
as a covenient way of showing the proportions 
intended, or “ respective legacies ” could be read 
as “ respective legacies as hereinbefore named,” 
A on either construction the nine* institutions took 
proportionate shares of the residuary estate.— 
Re Florence, L yd all v. Haberdashers’ Co. 
(1917), 87 3i. J. Ch. 80 ; 117 L. T. 701 ; 02 Sol. .To. 
87. 


1591. Life Interest.] — Testator, by 

will, bequeathed the sum of £0,000 to trustees upon 
trust to pay the income to his widow for life, for 
the maintenance of herself & two infant children ; 
A, after her death, he gave the corpus to the 
children on their attaining twenty-one. One of 
the children having died in testator’s lifetime, he 
made a codicil to his will, by which, after reciting 
the gift of £0,000 to have been intended as a pro- 
vision for his widow, A to enable her to support 
the infants he revoked ” the said legacy,” k 
bequeathed to his trustees the sum of £4,000, the 
income of which he directed to be paid to his wife 
for the support of herself A the surviving infant 
child i— Held : the revocation by the codicil of the 
£0,000 given by the will, was confined to the 
income of the widow, A the gift of the corpus of 
the £0,000 was not affected by the codicil. — 
Stocks v. Hammond (1803), 2 New Rep. 307. 

1592. Effect on power of appointment.] 

— Testator by his will gave an annuity of £300 
a year to his granddaughter A., & after her death 
he directed that the said sum should be raised A 
paid among her children as she should appoint, 
A in default of appointment in equal shares during 
their respective lives ; A he gave to his grand- 
daughter E. a like annuity to be j)aid to her A her 
children in the same manner as the annuity 
thereinbefore given to his granddaughter A. By 
a codicil lie revoked the devises of the several 
annuities, A instead thereof gave to each of his 


granddaughters A. A E. an annuity of £150 to be 
payable in the same manner as the annuities of 
£300 : — Held : the substitution of the smaller 
annuities extended to the interests of the children 
of the granddaughters. — Re Freme’s Contract, 
[1895] 2 Oh. 778 ; nom. Re Freme’s Estate, 
Re Freme’s Contract, Freme v. Hall, 64 
L. J. Cl i. 862 ; 73 L. T. 366 ; 44 W. R. 164, C. A. 

Annotation Refd. Ttc Staples, Owen v. Owen, [1916] 1 Ch. 

322. 

1593. Income for life — Effect on 

bequest of capital to heirs Re Courtenay, 
Bovey v . Courtenay (1905), 49 Sol. Jo. 515. 

1594. — — Specific bequest.] — Testatrix, by her 
will, gave A bequeathed all her leasehold estates, 
together with all rents or arrears of rent which 
might be owing to her in respect of such leasehold 
estates, to J. J. T. A W. T. F., their exors., 
administrators, A assigns, on trust, out of the 
rents A profits from time to time to grow due from 
the said premises, to pay tho annuities therein 
mentioned, A, subject to the several annuities, 
upon trust to pay the rents A profits of the said 
leaseholds, or the surplus thereof, after answering 
the same several annuities, or such of them as 
should then be subsisting, to his niece S. C. F., 
A her husband W. T. F., A the survivor of them, 
during their lives A the life of the survivor of them, 
A after the decease of the survivor of them \V. T. F. 
A B. C.F., his wife, to stand possessed of the said 
premises uj>on the trusts therein mentioned, for 
the benefit of the children of S. C. F. bv her bus- 
band W. T. F., witli remainder over in default of 
children who should become entitled ; A she 
appointed W. T. F. A J. J. F. exors. of her will. 
Testatrix afterwards, by a codicil, after reciting, 
that, by her will, she had bequeathed to her exor. 
W. T. F. the whole of her leasehold est ate's at N., 
revoked so much of the bequest as related to the 
whole of such leasehold estates so given A 
bequeathed to W. T. F., his heirs A successors, A 
gave A bequeathed to him one-half part only, 
A the other half part of the said leasehold estates 
she thereby gave A bequeathed to her cousin 
C. H. G. to be at his absolute disposal. A she 
further revoked the appointment of J. J. T. as 
her exor., A instead thereof she nominated T. H. 
her, or one of her, exors., A in all other respects 
she confirmed her will : — Held : the codicil 
amounted to a revocation not merely of W. T. F.’s 
interest under the will in a moiety of the leaseholds 
at N. but to an absolute revocation of the bequest 
of a moiety thereof, subject to the charges imposed 
thereon by the will ; A C. L. G. took, under the 
codicil, the subject of the bequest so revoked, viz. 
a moiety of the leaseholds at N., subject to the 
debts A annuities charged thereon by the will. — 
Fry v. Fry (1845), 9 Jur. 894. 

Annotation: — Consd. Wallace v . Seymour (1872), 20 W. R. 

034. 

1595 . Effect on pecuniary legacy.] — 

— Testatrix by her will bequeathed her watch to 
her granddaughter M. A her brooch to her grand- 
daughter J. ; A after giving certain pecuniary 
legacies, bequeathed to M. a legacy of £200. A 
codicil made by testatrix three years later, after 
reciting the legacies of the watch A brooch, con- 
tinued as follows, ** Now I hereby revoke A make 
void the said legacies A bequests in my said will 
contained in favour of the said M. A J., A declare 
that my said will shall be read A construed in all 


herd v. Shepherd (1881), 2 N. £ 
W. L. It. (Eq.) 4.— AUS. 

r d- , -I— Nimmo v. Adam* 

[1921] 1 W. W. It. 733; affd 3 
B. O. K. 527 ; [1922] 1 W. W. I 


1284 —CAN. 

e. Revocation of yift to dead son 

" also his heirs or successors in the 
unit .”] — In the Will of Gibson, 
MacLelt.ax v. Howbon, (1922] V. L. R. 


105 ; 28 Argus L. R. 00 ; 43 A. L. T. 
154.— AUS. 

f. Annuity to one — Gift over 

to children .} — -Lkwtn r. Lewin, 23 
C\ L. T. 207 —CAN. 


J 
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respects as if the names of the said M. A J. had not 
been inserted therein, A in all other respects I 
confirm my said will ” : — Held : the legacy of 
£200 was not revoked by the codicil. — Re Percival, 
Boote v. Dutton (1888), 50 L. T. 21, C. A. 

Annotations : — Apld. Re Freeman, Hope v. Freeman, [1910] 

] Ch. 681. Consd. Re. Mellor, Dodgson v. Ashworth (1912), 
28 T. L. 11. 473. 

1596 . .] — Testator by his will be- 

queathed his personal estate to his two daughters 
A. & B. equally. 

By a codicil he directed that “ instead of such 
bequests in the manner expressed in my said 
will to such daughters absolutely ” his exors. 
should stand possessed of his personal estate 
upon trust for sale A conversion, & to pay the 
income in moieties to his two daughters for 
life A on the death of either of them to pay the 
moiety of the trust moneys to their children as 
they should by deed or will appoint. The codicil 
contained no gift over in the event of a daughter 
dying without issue. 

B. died without ever having had any issue, 
having by her will devised A bequeathed all her 
real & personal estate to her exors., upon the trusts 
therein mentioned : — Held : there was no intestacy 
as to the moiety of the personal estate given to B., 
there being no revocation under the codicil of the 
absolute gift given to her by the will. 

Undoubtedly by ihe will that share is given to 
her absolutely, A the question is whether that gift 
is revoked by the codicil beyond w r hat is necessary 
to give effect to the special provisions of that 
codicil. . . . The conclusion 1 come to is that testator 
has not entirely thereby revoked the gift by 
the will (Bomkh, J.).— Re Wilcock, Kay v. 
Dkwjijkst, (1898] 1 Eh. 95; 67 L. J. Ch. 154; 
77 L. T. 079 ; 10 W. It. 153 ; 42 Sol. Jo. 115. 

1597. Power of appointment.] — Testator 
directed his trustees to stand possessed of a sum 
of money, upon trusts in favour of his son A his 
son’s wife A children, vvitli a power to the son, on 
failure of issue, to appoint tin; fund by will or 
codicil, lie also gave the trustees a discretionary 
pow r er to give tin* fund to Ids son, discharged of all 
tin" trusts. By a codicil, testator revoked the 
power given to the son. A directed that after 
the son's decease, A on failure of issue, the fund 
should go to the soil’s wife for life, A after her 
decease, form part of testator’s residuary estate 
Held : the discretionary power given by the. will 
to the trustees was not revoked by the codicil. — 
Butler v. Greenwood (1856), 22 Beav. 303 ; 52 
E. R. 1125. 

Annotation Refd. Wallace t\ Seymour (1872), 20 W. 1L 
031. 

iii. Gifts and Trusts of Residue. 

1598. Extent of revocation.] — Testator be- 
queaths as follows : “ As to all that my leasehold 
house in L. A all my household goods A furniture 
there A at- 8. A as to all my plate, linen, china, 
pictures, live A dead stock, A all the residue of 
my goods, chattels, A personal estate, etc. I give 
A bequeath the same to A.” By a codicil, he 
revokes the bequest “of the residue ” to A. A 
gives “ the residue of his said personal estate ” to 
B. The gift of the general residue only, A not of 
the articles enumerated, is revoked by this codicil. 


— Clarke v. Butler (1810), 1 Mer. 304 ; 35 E. R. 
0B7. 

Annotation : — Refd. Taylor i\ Taylor (1833), 0 Sim. 24C. 

1599 . .]— Testator, in the case of an event 

which happened after his death, directed a free- 
hold estate to be sold, A the produce applied upon 
the trusts, intents, A x>urposcs afterwards expressed 
in his will, as to his residuary personal estate : by 
a codicil, he revoked the gift in his will of his 
residuary personal estate, A made a new disposi- 
tion of it. The produce of the freehold estate is 
not thereby affected, but passes upon the trusts, 
intents, A purposes, which were expressed in the 
will as to the residuary personal estate. — Francis 
v. Collier (1828), 4 Russ. 331 ; 38 E. R. 830 . 
Annotation :~Refd. Bridges v. Stracham (1878), 8 Cb. D. 

553. 

1600. Testator by his will devised all 

his real estates to trustees, upon trust for his son 
during his life, with remainder to the son’s children 
in strict settlement, A for default of such issue, 
to testator’s brother for life, remainder to R. m 
tail ; A he gave the residue of his personal estate 
to the same trustees, on trust, subject to two 
annuities, for the children of his son, A failing them, 
for Ids brother for life, A after his death for R. 
absolutely. The brother died ; A testator after- 
wards made a codicil, by which, after reciting that 
in case his son should die without an heir, male or 
female, he had bequeathed his estates in the parish 
of M. A elsewdiere, to R., lie revoked that part of 
his will, A excluded R. from all chance of benefit 
under the will, A in the place of R., he, if his son 
should die without heirs male or female, bequeathed 
all the estates he had or might have at the time ot 
liis death, in M. or elsewhere, w r hieh bv virtue of 
his will were the sole property of his son, to l.» 
A the heirs of his body, subject to the same con- 
ditions of entail as were imposed on the son ; A 
in case T. died without heirs, he bequeathed all 
the estates which T. would inherit by the death of 
testator’s son, to J. A bis heirs, subject to the pay- 
ment of testator’s debts A annuities : Held: 
the gift of the residue of the personal estate to K. 
was revoked, A this residue was not undisposed of, 
but was given to T. — Read v. Backhouse (1831 ), 
2 Russ. A M. 546 ; 39 E. R. 502. 

Annotation Refd. Wallace r. Seymour (1872), 20 V* . L* 

631 . 

1601. ■ .] — 11., by his will, gave the use, 

income, A enjoyment of his personal estate to Ins 
brother, F., for life, A, after his death, testatoi 
gave all his property to the eldest son then living 
of C., who had three sons, of whom W. was the 
eldest. By a codicil, testator said, “ I revoke so 
much of my w r ill as relates to W., A I leave mv 
brother F. in full enjoyment of all my property : 
—Held : the codicil revoked the gift to the eldest 
son of (■., A F. took all the property absolutely.™ 
W ells v. Wells (1853), 17 Beav. 490 ; 23 L. J. t h. 
691 ; 22 L. T. O. S. 93 ; 17 Jur. 1020 ; 2 W. R. 0 5 
51 E. R. 1121. 

Annotation : — Refd. Wallace t\ Seymour (1872), 20 W . R* 

634 . 

1602. .] — Testator gave real A personal 

estate to trustees in trust to pay the rents A 
dividends A interest to liis father A mother for 
their lives in succession, A then to E. A her issue 
equally, after the determination of the previous 


PART X. SECT. 1, SUB-SECT. 6 — 
B. (c) iii, 

1698 i. Extent of revocation .] — Tes- 
tator by his will gave the residue of Ids 
estate to a sou but made a codicil to 
liis will which after making the various 
bequests Sc devises therein mentioned 


the residue of this estate to the 
said son,” to have & to hold during the 
remainder of his natural life & uj»on his 
death the remainder to go to his legal 
heirs, share and share alike : — II eld : 
the disposition of the residue made by 
the codicil took the place of that made 


bv the will.- Rdsf. [1924) 1 1L D. It. 
437 ; (1924) 1 W. W. It. 119 *. 13 Sask. 
L. R. 62." 

1598 ii. . ] — Re G ivan’s Estate, 

[1918] 1 I. It. 68. — 1R. 

1698 iii. .1 — Watson v. Donald- 

son, [1915] 1 I. It. 63. — IR. 



330 


Wills. 


Sect 1. — Revocation: Sub-sect, 5, B . (c) Hi ., & (d).] 

estates ; with remainder, in default of such issue, 
or if they died, under twenty-one, as to one-half 
part of the realty, A residue of the personalty, 
amongst the sons A daughters of his uncle W. 
living at testator’s death, A the issue of such as 
were then dead ; A as to the remaining half of the 
rents A dividends A interest to his aunt M. for life, 
remainder to her daughter R. for life, A after the 
death of the survivor, to the children of R. then 
living, A the issue of such as were dead, with 
benefit of survivorship. By a codicil testator 
revoked the ultimate distribution of the residue 
directed by the will, A instead of dividing it into 
two parts, gave it to all his cousins equally, R. 
taking as one. Testator’s uncle had seven children, 
A five predeceased testator : — Held : the codicil 
was a revocation of the shares, not the manner in 
which they were given ; A the property was 
divisible into fifths, two to the surviving children 
of W., & the others to R. A the issue of deceased 
children of W. — Leicester v. Wood (1807), 15 
W. R. ms. 

1603. .j — Testator bequeathed his residuary 

estate upon trusts for the benefit of his children, 
A as to the sons’ sha res he directed that one moiety 
should be hold absolutely, A that the other moiety 
should be settled. By a codicil testator revoked 
every devise A bequest to or in favour' of his son 
S. : -Held : a revocation of the interest of the 
children of S. in the settled moiety. — Prentice v. 
Tabor (1S84), 52 L. T. 85 ; sub nom. Tabor v. 
Prentice, 32 W. R. 872. 

J n notation Refd. AV Whitchorne, Whitelmrne v. Best, 

LI 006] 2 Ch. j 21. 

1604. — . -Re Florence, Lydall v. Haber- 
dashers’ Co., No. 1590, ante . 

1605. .] Re Clay, Spencer v. Clay (1922), 

153 L. T. Jo. 473. 

1606. Effect on legacy to be paid out of 

residue.] — Testator bequeathed one moiety of his 
personal estate to pay certain legacies, A then to 
pay the residue of such moiety to J., A in the 
event of the death of J. living 11., then over ; 
provided, if J. left a widow, to pay to her £200, 
part of moneys so given to J. "By a codicil 
testator revoked the gift of the moiety to J. : — 
Held : the £200 legacy to his widow was revoked by 
the revocation of the gift of the moneys out of 
which it was to be paid. — Grice v. Funnell (1852), 
1 Sm. A G. 130 ; 05 F. R. 57. 

1607. Revocation of office of executor.] — 

In the Goods of Tonar (1850), Dea. A Sw. 207 ; 
5 W. R. 42 ; 104 E. R. 572. 

1608. - — .j — Testator by Ids will ap- 

pointed an exor., A gave him a legacy if he should 
prove the will, A also bequeathed him a third 
share of his residuary estate. By a codicil testator 
revoked the appointment of the exor. A the legacy, 
A appointed another exor. in his place, A declared 
that the name of the substituted exor. should be 
read “ throughout ” the will instead of the name 
of the original exor. : — Held : the gift of one-third 
of the residue was not revoked by the codicil. — 
Re FreExMan, Hope v. Freeman, [1910 J 1 Cli. 081 ; 


79 L. J. Ch. 078 ; 102 L. T. 516 ; 54 Sol. Jo. 443, 
C. A. 

Annotation : — Refd. lie Mellor, Dodgeon v. Ashworth (1912), 
28 T. L. R. 473. 

1609. Question of revocation .] — Re Miller, 

Galloway v. Miller (1913), 135 L. T. Jo. 10. 

(d) “ Last Will." 

1610. Effect of words “last will ” — Whether 
former wills revoked — Question of intention.] — 

Testatrix, possessing a power of appointment, 
duly by will executed that power. By a later will 
duly executed A attached according to the power, 
but without any recital of, or reference to, the 
power, she disposed of a real estate over which 
the power extended, left all the rest, residue, A 
remainder of her estates A effects, real or personal, 
plate, etc. or other property whether in possession, 
reversion, or expectancy, or held in trust for her ; 
revoked A made void all A every other will A 
wills by her at any time theretofore made, A 
declared this only to be her last will A testament ; 
the ct. holding, that the intention to revoke the 
former will was, taking all the contents of the 
latter will together, clear, refused probate of the 
two papers, as together containing her will, A 
granted probate of the latter paper alone. — 
Hughes v. Turner (1832), 4 Hag. Ecc. 30 ; 
162 E. R. 1359. 

Annotations : Consd. Brcnchley v. Lynn (1852), 2 Ilob. 
Ecol. 441. Mentd. Henfrcy r. Henfrey (1842), 4 Moo. 
P. C. V. 29 . Barnes v. Vincent (1846), 4 Notes of Cubes, 
Supp. xxi ; Cftdcll r. Wilcocks, [1898] 1*. 21. 

1611. — — .] — Testator, by bis 

“ last will,” in which exors. were appointed, dis- 
posed of a part only of his personal estate, A did 
not expressly revoke a former testamentary paper ; 
the two were not wholly inconsistent, but there 
was no evidence to show he intended them to be 
taken conjointly as his will : — Held : the paper 
of the earlier date was in effect revoked by his 
” last will.” 

Now can 1 in the face of the written declarations 
of testator, that the will of 1838 is “ his last will,” 
say that it is not ; which I should, in effect, do, 
were T to hold that the paper of 1837 is to be taken 
conjointly with it. It was clearly his intention 
that the paper of 1838 should stand alone, though 
that disposed of a part only of his personal estate 
(per Cur.). - Plenty v. West A Budd (1815), 1 
Rob. Keel. 261 ; 4 Notes of Cases, 103 ; 9 Jur. 
458 ; 163 E. R. 1033. 

Annotations - Distd. In the (loads of Holt (1848), 6 Notes of 
Cases, 93 ; Cut to u. Gilbert (1854), 9 Moo. L\ C. C. 131 ; 
Kichunta v. Queen’s Proctor (1851), 1 Kee. & Ad. 235. 
N.F. Lemago v. Goodban (1865), L. K. l P. & J). 57 ; 
He Ho La Saussayc (1873), L. U. 3 P. & D. 42 ; In the 
Clouds of Ilowden (1874), 43 L. J. P. & M. 26 : In the (,ooIs 
of Petchell(1874), L. 11. 31\ &]). 153. Apprvd. Dempsey v. 
Lawson (1877), 2 P. I). 98. Expld. Simpson r. Fox on, 
11907] P. 54. Refd. Townsend r. Moore, [1905] P. 66 ; 
In the Estate of Bryan, 11907] P. 125. 

— .] —In questions of revoca- 
tion of a testamentary paper by a subsequent 
instrument, the main thing to be looked at is the 
intention of testator. 

The description of a paper as a last will A testa- 
ment is not conclusive evidence of its being 


PART X. SECT. 1, SUB-SECT. 5.— 

B. (d). 

1610 i. Effect of words ** last will ” — 
Whether former vrills revoked— Question 
of intention.) — Where a later will does 
not expressly revoke an earlier one, & 
the two may stand together In several 
important matters, it lies on the parly 
itnpunging the earlier will to prove the 
intention of testator to revoke it by 
the later ; & in deciding such a question, 
conjecture or slight probabilities are 


not sufficient, & the words " this is my 
last will ” are not entitled to any 
weight whatever. — Leslie v. Leslie 
(1872), 6 I. It. Eq. 332. - IR. 

1 810 ii. .] — Where a testator 

by his first will only mado specific 
bequests of chattels & by a subsequent 
will beginning “ This is the lost wilJ, 
etc.,” mado specific devises & gave a 
legacy & appointed exors., probate 
was granted of both documents as 
together constituting his last will. — 


Re Christie's Will (1883), 9 V. L. It. 
16.— AUS. 

1610 iii. — — .] — The words 

“ last will,” contained in a testament- 
ary instrument, are not, of themselves, 
sufficient to constitute it the last will of 
testator.- -Pepper v. Pepper (1870), 
5 I. It. Eq. 85.— IR. 

1610 iv. -In the Goods of 

O’Connor (1884), 13 L. R. Ir. 406.— 

IR. 
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revocatory of former instruments. — Richards v. 
Queen's Proctor (1854), 1 Ecc. Ac Ad. 235 ; 23 
L. T. O. S. 248 ; 18 Jur. 640 ; 104 E. R. 136. 

1613. — .] — If a subsequent testa- 

mentary paper is only partly inconsistent with one 
of an earlier date, the latter instrument is only 
revoked as to those parts where it is inconsistent, 
Ac both of the papers are entitled to probate. 

Where there are two testamentary papers, each 
professing in form to be the last will of deceased, 
the ct. in determining whether one or both are 
entitled to probate must be guided by the 
consideration, not whether testator intended them 
both together to form liis will, but what dispositions 
of his property he designed to revoke or to retain. 

This ct. has been in the habit of admitting to 
probate such Ac as many papers, all properly 
executed, as are necessary to effect testator’s full 
wishes (Sir J. P. Wilde). — Lemage v. Goodban 
(1805), L. R„ 1 P. Ac D. 57 ; 35 L. J. P. A M. 28 ; 
13 L. T. 508 ; 12 Jur. N. 8. 32. 

Annotations : — Apld. In the Goods of Donaldson (1873), 
L. li. 3 P. Sc D. 45 ; In the Goods of Pel, c hell (1874), L. R. 
3 P. & D. 153 ; II oilier v. Hellicr (1884), 9 P. D. 237 ; 
Consd. He Elcom, Lay born v. Grover Wright, LI 894] 1 
Ch. 303. Apld. .Simpson v. Foxon, [1907] P. 54. Refd. 
Re Do La Sausaaye (1873), L. R. 3 P. Sc D. 42 ; In the Goods 
of llowdon (1874), 43 L. J. P. Sc. M . 20 ; Dempsey v. 
Lawson (1877), 2 P. & D. 98 ; Green v. Tribe (1878), 9 
Ch. D. 231 ; In the Goods of Tenney (1881), 45 L. T. 78 ; 
Cadell v. Wilcoeks, [1898] P. 21 ; Kent t\ Kent, 11902] P. 
108 ; Townsond v. Moore, [1905] P. 60 ; In the Estate of 
Bryan, [1907] P. 125, 

1614. — ~ Necessity for difference between 

wills.] — Testator executed a will in 1825, which 
was found uncancelled at his death, which event 
took place in 1853. in 1852, he executed another 
testamentary paper, the contents of which were 
wholly unknown, except the circumstance of the 
paper commencing with the words, “ This is the 
last, will Ac testament.” This latter instrument 
was not forthcoming at his death, but there was 
no evidence of its destruction : -Held : (1) the 

onus proband, i lies upon the party setting up the 
subsequent instrument as a revocation of the 
former will ; (2) to establish a revocation of a 

former will relating to personalt y, by a subsequent 
testamentary paper not forthcoming, by parol 
evidence of execution only ; in the absence of any 
draft or instructions for such instrument, such 
evidence must be strong Ac conclusive as to its 
contents ; (3) the mere fact of such an instrument 
commencing with the words, “ This is my last will 
At. testament,” does not render it a revocatory 
instrument ; as those words do not necessarily 
import that such instrument contained a different 
disposition of the property ; A: to make it operate 
as a revocation of a former will, it must be proved 
that the contents of the latter instrument were 
different from the former ; (4) a subsequent will, 
the contents of which were unknown, having 
remained in the custody of deceased Ac not forth- 
coming, the presumption of law was, that it was 
destroyed by him cinimo rcvocandi , A: did not re- 
voke a prior will uncancelled.- -Outto r. Gilbert 
( 1854), 9 Moo. P. C. U. 131 ; 1 Kec. Ac Ad. 417 ; 24 
L. T. O. 8. 193 ; 18 Jur. 600 ; 14 E. R. 247, P. 0. 

AnnoUitions : — As to (2) Consd. Wliamim r. Wharram (1801), 

3 S\v. Sc Tr. 301. Apld. JJorthon v. Berth on (1808), 18 
L. T. 301 ; Silver v. Silver (1872), 27 L. T. 700. Refd. 
Hollier v. Hellier (1881), 9 P. D. 237. As to (3) Consd. 
Dempsey v. Lawson (1877), 2 P. D. 98. Reid. Lemago r. 
Goodban (1805), L. R. 1 P. & 1). 57 ; In the Goods of 
Do La Saussayo (1873), L. li. 3 P. Sc I). 42 ; InthcGoodsof 
Howdeti (1874), 4 3 L. J. I*. & M. 20 ; Townsend v. Moore, 
11905] P. 06. As to (4) Refd. Brown r. Brown (1858), 8 
E. Sc B. 876 ; Homertou v. Uowott (1872), 25 L. T. 854. 

1615. .] — Testator, having made a 

will Ac codicil in 1837, Ac varied the disposition by 
later unfinished Ac inoperative papers, in 1843, 
three weeks before his death, after a paralytic 


seizure, dictated to his medical attendant, whom 
he informed that he had no valid will, a paper, 
described as his last will Ac testament,” containing 
a legacy to one individual Ac an appointment of 
exors. Ac two days after, a codicil to such last will, 
containing some trifling legacies, but not expressly 
revoking the former will, nor disposing of the bulk 
of the property : — Held : notwithstanding that 
two days later, deceased wrote a letter, which 
seemed to imply that he considered the will of 1837 
as subsisting, the will of 1843 was a substantive 
will, revoking that of 1837, Ac deceased, as to the 
bulk of his property, was dead intestate. — 
James v. Roberts (1844), 3 Notes of Cases, 309. 

1616. .]— Stoddart v. Grant, No. 

1537, ante. 

1617. .] — A testamentary paper 

relating to real estate alone, commencing “ This 
is the last will Ac testament of me relating to all 
my real estate whatsoever ” : — Held : totally to 
revoke a prior will. — Plenty v. West (1852), 16 
Beav. 173 ; 22 L. J. Ch. 185 ; 17 Jur. 9 ; 1 W. R. 
3 ; 51 E. K. 743. 

1618. .] — The expression “ This is 

my last will Ac testament ” does not operate as a 
revocation of a former will, without words to that 
effect, as regards real estate. — Freeman v. Free- 
man (1851), 5 De G. M. Ac G. 704 ; 2 Eq. Rep. 970 ; 
23 L. J. Oh. 838 ; 23 L. T. O. S. 317 ; 2 W. R. 058 ; 
43 E. R. 1044, L. J J. 

1619. — — Prhnd facie a will, purport- 

ing to be the last will, Ac disposing of the whole 
property, is the only last will, Ac will revoke a 
previous disposition of part of the property of a 
different kind. — Moorhouse v. Lord (1803), as 
reported in, 8 L. T. 212 ; 9 Jur. N. 8. 077, H. L. 

Annotations Mentd. He. Mitchell (1 863), 33 L. J. Ch. 187 ; 
Allardice v. Onslow (1864), 33 L. J. Cb. 431 ; A.-G. v. 
Bin eher Do Wahlslatt (1864), 3 H.&C. 374 ; He. Oopde- 
viollo (1864), 2 H. & C. 985 ; Drovon v. Drevon (1864), 
4 Now Iiop. 316 : Pitt v . Pitt (1864), 10 L. T. 620 ; Jopp 
v. Wood (1865), 4 Do G. J. & Sm. 616 ; He Lord’s Estate, 
Lord v. Lord (1867), 17 L. T. 105 ; Haldane v. Eekford 
(1809), L. R. 8 Eq. 631 ; Sharpe r. Crispin (1869), L. R. 
1 P. Sc D. Gil ; Udny v. IJdny (1869), L. R. 1 Sc. & Div. 
441 : Brunei r. Brunei (1871), L. R. 12 Eq. 298 ; Douglas 
v. Douglas, Douglas v. Webster (1871), 25 L. T. 530; 
King r. Foxwell (1876), 45 L. J. Ch. 693 ; Winanfi i\ 
A.-U., [1901] A. C. 287 ; Huntly r. Guskell, [1906] A. U. 
56; He James, James v. James (1908), 98 L. T. 438 ; 
Cttsdagli v. Casd&gli, [1919] A. O. 145. 

1620. — .] — Testator, by birth a British 

subject, but domiciled in Spain at his death, 
executed a will in England, Ac subsequently several 
codicils valid by the law of Spain. Lastly, he 
executed a paper in England which confirmed the 
English will in whatever it did not clash or inter- 
fere with the contents of the codicil, which was to 
be considered as his last Ac deliberate will : — Held : 
the Spanish codicils were not revoked by the last- 
mentioned paper, but, as forming part of the will 
which did not clash with such paper, were con- 
firmed by it. 

Nor does the fact that testator speaks of his 
English codicil as his “ last Ac deliberate will ” 
affect the earlier codicils (SIR J. Hannen). — 
In the Goods of De La Saussaye (1873), L. R. 3 
P. Ac D. 42 ; 42 L. J. P. Ac M. 47 ; 28 L. T. 308 ; 
37 J. P. 312 ; 21 W. R. 519. 

A n notations : — Apld. In the Goods of Dowd on (1874), 43 
L. J. V. & M. 26. Refd. Green v. Tribe (1878), 9 Ch. D. 
231 ; Follott r. Pettman (1883), 23 Ch. D. 337. 

1621. .] — Testator executed a will on 

Sept. 8, I860, Ac on Feb. 21, 1871, added a codicil 
thereto. The will was subsequently destroyed by 
his wife, by his direction, but not in his presence. 
On Sept. 29, 1872, he executed the following 
codicil : “I desire to cancel the will that I made in 
18G0, Ac that the will that I made on Oct. 17, 1855, 
with the codicil dated Feb. 21, 1871, shall stand 
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Sect. 1. — Revocation : Sub-sect. 5, B. ( d ), & C. (a) i .j 

as my last will Si testament.” The document 
which he executed on Oct. 17, 1855, was a marriage 
settlement Si not a will t—Held : the will of Sept. 8, 
1806, was sufficiently identified by the reference in 
the second codicil, that its revocation was not 
dependent on the validity as a testamentary paper 
of the settlement, & the will was therefore abso 
lutely revoked. — In the Goods of Gentry (1873)* 
L. R. 3 P. & D. 80 ; 42 L. .T. P. & M. 49 ; 28 L. T. 
480 ; 37 J. P. 450 ; 21 W. R. 888. 

Annotation: — Apld. Cossey v. Cossey (1900), 69 L. J. P. 17. 

1522. .] — Deceased executed a will, in 

which, after disposing in legacies of a small part of 
her property, she left the rest to her daughter 
absolutely, & she appointed her extrix. She 
subsequently executed another instrument, which 
purported to be her last will Si testament, but had 
no revocatory clause. By this she gave the whole 
of her property to her daughter for life, & made her 
whole Si sole extrix. On the death of the daughter 
she gave legacies to a larger amount than in the first 
will, but did not dispose of the residue : — Held : the 
two instruments ought to be admitted to probate 
as together containing the will of the deceased. 

Where there are two instruments, the later of 
which in date, purporting to be the last will, does 
not contain words of absolute revocation, it is a 
question of construction whether or not it revokes 
the former (Sir J. ITannen). — In the Goods of 
PlflTCHKLL (1874), L. R. 3 P. & D. 153 ; 43 L. J. 
P. & M. 22 ; 38 J. P. 824 ; 22 W. R. 353 ; sub nom . 
In the Goods of Pechell, 30 L. T. 74. 

Armotatinnn : — Consd. Town sc nr] v . Moore, f 1 905 J 1\ 06. 
Reid. Dempsey v. Lawson (1877), 2 P. D. 98 ; In the 
h state of Dry an. [1907] P. 125. 

1623. — — .j — Similar words [“ last & 

deliberate will ”] w r ere formerly held to be revo- 
catory of earlier instruments "(Sir J. TIannen). 
—In the Goods of Bowden (Lord) (1874), 43 L. J. 
i\ Si M. 20 ; 30 L. T. 708 ; 38 J. P. 003. 

Annotations -Mentd. In the. Goods of Astor (1876). 1 P. I) 
150 ; In the Goods of Keller (1891), 61 L. J. P. 39 ; In the 
Goods of Lockhart (1893), G9 L. T. 21 ; In the Goods of 
Murray, [1896] P. 05. J 


1624. .] — Testator in 1898 executed a 

will disposing of all his property & appointing his 
daughter oxtrix. 

In 1903 he duly executed a document on a 
printed form, commencing “ This is the last & 
only wall of me,” whereby he bequeathed the pro- 
ceeds of an insurance policy Si appointed an exor. 

In 1905 he duly executed a further document, 
described as “ a codicil to the last will,” whereby 
he made certain bequests & appointed other 
exors. : — Held : the words “ last & only ” in the 
intermediate document did not preclude the 
admission to probate of all three documents. 

What a man intends & the expression of his 
intention are two different things. He is bound, Si 
those who take after him are bound by his expressed 
intention (Bajigrave Deane, J.).— Simpson v. 
Foxon, [1907J P. 54 ; 70 L. J. P. 7 ; 90 L. T. 473. 

Words of form.] — See Part I., Sect. I, 

sub-sect. 2, ante . 

C. Implied Revocation. 

(a) Subsequent Will or Codicil Inconsistent. 

i. In General. 

1625. Effect of subsequent Inconsistent will or 
codicil.] — Testatrix by codicil gave to A. the legacy 
given by her will to the children of B. “ as I know 
not whether any of them are alive Si if they are 
well provided for ” : though they are living, B. is 
entitled ; the construction being that if they are 
living, they are well provided for. 

The next question is, whether their codicil is at 
all events a substitution : & upon reading it with 
some attention it is impossible to say it is not a 
complete revocation of that legacy. It is an 
absolute gift of the legacy designed for B.'s 
children : Si the reason accompanies it (Lord 
Alvanley, M.R).— A.-G. v. Ward (1797), 3 
Ves. 327 ; 30 E. R. 1030 

Annotations : — Refd. Hooper r. Goodwin (1811), 18 Vc.s. 156 

Collins t\ Johnson (1835), 4 L. J. Oh. 226 ; Locke r. James 

(1843), 11 M. & W. 901 ; Doe ri. Chidgey v. Harris (1847), 

16 M. & W. 517. 

1626. .] — 'Testator devised real estate to A. 


PART X. SECT. 1, SUB-SECT. 5. 

C. (a) i. 

1625 i. Effect of suhse/juent incon 
sistent will or codicil. ] — The factum of i 
later' will is only a presumed revocatior 
of a former one, if there 1 ho any repug 
nance or inconsistency ; & even thei 
the presumption may he rebutted In 
evidence that testator intended other 
wise.— Rusteet) r. Kujkk (1834) 
Milw. 345, 34 8. — IR. 

, . 1 rS 25 - • J hV Med WIN (1918) 

14 Tus. L. It. 60 . — AUS. 

... l®25 ni. .] — He Ev.wh Estate 

[1921] 1 W \V. H. 104.— CAN. 

1625 iv. • .] — Fitzpatrick r 

Knaresborough, 13 1. R. Eq. 338.-- 

IR. 

1625 v. . ] — In the Goods of Mai 

FARLANE, 13 L. R. lr. 261. — IR. 

1625 vi. -.] Testatrix by herwil 

bequeathed the residue of her persona 
estate to her sister absolutely. By t 
codicil after making certain speeifii 
bequests of furniture & other persona 
chattels & certain legacies, she pro 
ceeded ’* The residue of my money j 
wish to go to the Society of Churel 
Missions : — Held. : the gift of “ tin 
residue of my money ” in the codici 
was a residuary bequest of the persona 
estate revoking tho residuary gift in 
the will.- -Deacon r. O’Gkady, 3fc 
I. L. T. 73.— IR. 

1625 vii. — — .]- O'Leary' v. Doug- 
lass, 1 L. R. lr. 45 —IR. 

1625 viii. Madden v. Kir- 

Wan, 7 I. R. Eq. 570. — IR. 

1625 ix. -.] — He Chester, Ryan 

v. Chester (19J4), 49 I. L. T. 97.— IR. 


1625 x. I — lie Fish, 31 N. Z. 

L. IL 380. — N.Z. 

1625 xi. — .] lie. Cuamond r Cra- 
mond, 31 N. Z. L. It. 1. — N.Z. 

1625 xll. — .J —Brown v. Trustees, 
Executors <fc Agency Co. ok New 
Zealand, Ltd., [1923] N. Z. L. R. 494. 

-N.Z. 

1625 xiii. .]- Test ator appointed 

his trustees to pay one half of the free 
proceeds of his movables to his wife. & 
in a codicil to pay to her, as an addi- 
tional provision, the interest of all such 
free money as ho should die possessed 
of, but declared that under the bequest, 
she should not have a right to the 
principal : — Held : it was to ho pre- 
sumed that he did not intend to revoke 
tho original bequest.— Wright’s Trus- 
tees v. Smith & Donaldson (1829), 
7 Sh. (Ct. of Sess.) 734.- SCOT. 

1625 xiv. .] Richmond’s Trus- 

tees v. Winton (1864), 3 Macph. (Ct. of 
Sess.) 95 ; 37 Sc. Jur. 53. — SCOT. 

1625 xv. - -.] — Kenmore’s Trus- 

tees (1869), 7 Macph. (Ct. of Sess.) 
771; 11 Sc. Jur. 399 ,-tSCOT. 

1625 xvi. — —.J— Testator who by his 
settlement had directed payment of 
a number of special legacies repeated 
Diem all in a subsequent settlement, 
with the exception of a valuable legacy 
to his heir, & a derisory bequest of one 
penny to a third person : — Held : tho 
legacy to the heir was revoked by 
implication. — Macleod ’ s Trustees 
(1871), 9 Macph. (Ct. of Sess.) 903 ; 
43 Sc. Jur. 517.— SCOT. 

1626 xvii. .] — Brander’s Trus- 

tees v. Anderson, etc. (1883), 10 R. 


(Ct. of Sess.) 1258. -SCOT. 

1625 xviii. - — .1 — Miller’s Trus- 
tees v. Miller (1903), 5 F. (Ct. of 
Sess.) 909 ; 40 Sc. L. It. 603 ; 11 S. L. T. 

114. —SCOT. 

1625 xix. — .1 - - Rutherford's 
Trustees v Dickie, [1907] S. (’. 
1280 ; 4 1 Sc L. R. 960 ; 15 S. L. T. 
296.- SCOT. 

1625 xx. — .1 - Henderson’s 

Trustees, [1911] S. C. 625; 48 Sc. 

L. R. 424 ; [1911] l S. L.T. 109.— SCOT. 

1625 xxi. — .J — Kinsey - Mor- 
gan’s Trustees t\ Campbell (1915), 
62 Sc. L. K. 289.— SCOT. 

1625 xxii. .]— Dennis r. Aitcht- 

son, [1924 J S. C. (H. L.) 122.— SCOT. 

1625 xxiii. - —.]—/ Icld : a will in 
English form, declared to be testator’s 
last will & containing a clause revoking 
all testamentary dispositions thereto- 
fore made by testator, did not revoke 
a prior testamentary settlement, of a 
Scottish heritable estate, as t he last will 
read as a whole treated t he prior settle- 
ment as still subsisting. — C iahke r. 
Clarke, [19251 S. C. 431.— SCOT. 

1625 xxiv. .| -Graham v. Gra- 

ham’s Trustees, [1927 j S. C. 388. — 

SCOT. 

1625 xxv. . I — Mitchell’s Ad- 

ministratrix v. Edinburgh Royal 
Infirmary, [1928] S. C. 47.— SCOT. 

1625 xxvi. .] —A subsequent will, 

in the absence of express revocation, 
only revokes a prior will in so far as the 
two documents are inconsistent. — 
Exp. Sciieublk, [1918] T. P. D. 158. — 
S.AF. 
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jn tail male ; remainder over, & gave a sum of 
money in trust to be laid out in land, to be settled 
to the same uses, by codicil he devised the same 
real estate to B. Sc his heirs ; Sc gave every thing, 
lie had given by his will to A., in as ample a 
manner to B., B. is tenant in fee of the real estate ; 
Sc. is entitled to have the money paid to him. — 
Younge v . Combe (1798), 4 Ves. 101 ; 31 E. B. 52. 

1627 . .] — Power, given by will Sc codicil to 

sell to certain persons at a fixed price, revoked by a 
subsequent codicil devising the premises to trustees 
to be sold for the payment of debts & subject there- 
to upon the trusts of the will. — Bridger v. Bice 
(1819), 1 Jac. & W. 74 ; 37 E. B. 303. 

Annotation : — Mentd. Shrewsbury & Birmingham Tty. v. 

L. & N. W. Hy. (1853), 4 l)o G. M. & U. 115. 

1628 . .] — A testamentary paper, giving a 

legacy to A., “ my exor.,” being the person who was 
named exor. in a former will Sc codicil, Sc giving 
“the interest of all my remaining properly to B., 
Sc at his decease, the principal to C.,” is a revoca- 
tion of a former will Sc codicils. — Hutchinson ?\ 
Hutchinson (1832), 2 L. J. Oh. 14. 

1629 . .] — Testator left two substantive 

wills, each disjjosing of his entire property. By the 
first, dated in 1838, he appointed exors., to one 
of whom lie gave the residue of his estate. By the 
second will, dated in 1839, which contained no 
revocation of the prior one, he gave the whole of 
his property to his wife, with the exception of £5 ; 
but appointed no exors. : — Held ; the second will 
operated as a revocation of the lirst will, Sc was 
alone entitled to probate. — IT enfrey v. Henfrey 
(1842), 4 Moo. P. (!. C. 29 ; 1 Notes of Cases, 350 ; 
0 Jur. 355 ; 13 E. B. 211, P. C. 

Annotations Distd. Cut to v. Gilbert (1 854), 9 Moo. P. C. C. 

131 ; Richards v. Queen’s Proctor (1854), 1 Eoo. Sc Ad. 

235 ; Leinago t*. Goodban (18G5), L. R. I P. & T>. 57. 

Refd. Dempsey v. Lawson & Lawson (1877). 2 P. D. 98 ; 

Townsend v. Moore, [1905 J P. 6G ; Nixon v. Prince (1918), 

34 T. L. R. 144. 

1630. --- — .] — A will was written on three sides 
of a sheet of paper ; on the fourth side was written 
a codicil. Both instruments were signed in the 
presence of. Sc attested hy the same two witnesses, 
Sc at the same time ; the witnesses wore not in- 
formed of the fact that they were attesting two 
separate instruments. The codicil to a great 
extent annulled the will If fid : this circum- 
stance was not sufficient to discredit the will, it 
being proved to have been the voluntary act of a 
capable testatrix. — Biddles v. Biddles (1813), 
3 Curt. 458 ; 7 Jur. 777 ; 193 E. B. 790. 

1631. .] — Testator, by will, distributed 

£7,300 stock amongst several legatees, except £200, 
surplus of the stock, which he directed to be 
applied in defraying any necessary expenses. By 
a codicil, dated two years after the will, at which 
time there was, by reason of certain erasures made 
in his will, a much larger surplus than £200 stock, 
lie left “ the surplus of his money in the funds ” 
to be appropriated as his exors. might think proper 
among the several legatees. By a subsequent 
codicil, dated a few days after the former, testator, 
after bequeathing certain snulT boxes, etc., Sc 
stating that there appeared “ a surplus remaining 
after the legacies aforesaid were paid,” begged his 
exor. to distribute the same among tlie children 
of his son W. There was property of inconsider- 
able amount besides stock, to which the residuary 
bequest, contained in the last codicil, might be 
applied : — Held : that bequest did not operate as 
a revocation of the bequest of the surplus of the 
funds contained in the second codicil.— Ingleeield 
v . Coghlan (1845), 2 Coll. 247 ; 03 E. B. 719. 

Annotations : — Refd. Wallace v. Seymour (1872), 20 W. tt. 

034. Mentd. He Tarsey’s Trust (I860), L. R. 1 Eq. 501 ; 

Hartford r. Power (1808), 10 W. R. 822. 


1632 . -.] — -Testator bequeathed all the resi- 
due of the estate Sc effects which, at his death, he 
should have power to dispose of, to trustees, in 
trust for the separate use of a married woman 
for her life, with a general power of appointment 
over the capital of the fund, Sc a limitation, in 
default of appointment, in trust, for such persons 
of her blood & kindred as would be entitled, under 
the Statute of Distributions, to her personal estate, 
if she had died unmarried. By a codicil, he be- 
queathed an annuity Sc gave all his property, in 
houses or in the funds, or of any other sort not 
disposed of by his will, Sc which had accumulated 
since the making thereof, in trust for the married 
woman Sc three other legatees, equally to be divided 
amongst them. There was, at testator’s death, 
no description of property not disposed of by his 
will or accumulated since : — Held : the beneficial 
title to testator’s property was not affected by the 
codicil, unless in the event of the married woman’s 
death without having fully exercised her power, Sc 
without leaving any person of her blood Sc kindred 
living at her death. — Lee v. Delane (1850), 4 
De G. & 8m. 1 ; 10 L. T. O. 8. 102 ; 14 Jur. 801 ; 
04 E. B. 707. 

1633. .] — A. by his will made in England 

in 1801, gave all his real Sc personal property in 
England Sc Canada to B. Sc C. upon trust, to realise 
Sc divide the proceeds between certain persons 
therein named. 

By a, codicil made in Canada in 1801, testator 
gave his property in Canada to D. Sc E. upon 
trusts, to realise Sc remit the surplus proceeds to B. 
to whom lie gave all the residue of his estate & 
effects in Canada or in Great Britain, not otherwise 
disposed of by the codicil or by his will ; to hold 
the same to B., his heirs, exors., administrators Sc 
assigns for ever ; & testator revoked everything 
contained in his will which might be construed to 
be contrary to the above disposition of his said 
estates '.—-Held : B. took the surplus produce of 
the Canadian property beneficially. — Schofield v. 
Cahttac (1854), 2 Eq. Bep. 885 ; 23 L. T. O. 8. 3, 
L. C. 

1634*. — — .] —By his will, testator bequeathed 
stock to his granddaughters absolutely. By a 
codicil he revoked the bequest Sc directed his 
trustees to hold the stock for his grand daughters 
for life, with remainder to their issue : — Held : 
this was a total revocation of the lirst gift. Sc the 
issue having failed, the stock fell into the residue. — 
Nevill v. Boddam (1800), 28 Beav. 554 ; 29 L. J. 
Ch. 738 ; 8 \V. B. 490 ; 54 E. B. 479. 

Annotations : — Mentd. He Mortimer, Griffiths v. Mortimer 

(1885), 54 L. J. Ch. 414 ; He Roper’s Estate, Morrell v. 

Hissing (1889), 41 Ch. I). 409. 

1635. .] — J. L. left two wills dated respec- 
tively June, 1850, Sc Apr., 1855, Sc a codicil exe- 
cuted in 1859. The codicil which was drawn up 
by a person who was not aware of the existence of 
the will of 1855, referred to the will of June, 1850, 
as the last will of deceased, recited its contents. Sc 
confirmed it in every respect except as therein 
altered : — Held: the will of 1850 was revived, Sc 
that of 1855 revoked . — In the Hoods of Lewis 
(1800), 25 J. P. 280 ; 7 Jur. N. 8. 220. 

1636. — Testatrix duly executed a power 

of appointment under her father’s will in the form 
of a “ testamentary ax>pointment” Some years 
later she made a will, Sc in it exercised fully all 
powers of appointment under her control, but did 
not refer in any way to the power of appointment 
she had under her father’s will, or to her previous 
exercise of it in the “ testamentary appointment ” 
already made by her : — Held : as the will contained 
a complete execution of all the powers at deceased’s 
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disposal, that instrument revoked all preceding 
wills, A was therefore entitled to probate alone. — 
In the Goods of Tenney (1881), 15 L. T. 78. 

1637. .] — By a first codicil to his will tes- 

tator made a provision for his wife, gave directions 
as to his burial A monument, A bequeathed 
pecuniary A specific legacies. On the death of his 
wife, testator altered a draft of the first codicil so 
as to make a second. The second codicil referred 
to the will but not to the first codicil A, except that 
it contained dispositions consequent upon the death 
<te that one legacy was increased after it had been 
engrossed was a repetition of the first codicil, 
there was no external evidence of testator’s inten- 
tion as to the two codicils : — Held : the second 
codicil was intended to be substituted for the first 
codicil, A could alone be admitted to probate with 
the will. — Chichester v. Quatrefages, [1895] 
P. 180 ; 04 L. J. P. 79 ; 72 L. T. 475 ; 43 W. R. 
007 ; 11 T. L. R. 328 ; 11 R. 005. 

Annotation -Consd. In the Estate of Bryan, fl907] P. 125. 

1638. .] — 0. by will devised his estate at 

Worcester Park to F. 0. for life, A after his death 
to his eldest son, A if F. C. should die under twenty- 
seven intestate A without issue, he directed that 
the said estate should be sold by his exors., A 
the proceeds should form part of his residuary 
estate. A he appointed A., Ik, A P. exors. By a 
codicil testator appointed the said A. A D. exors., 
revoked previous appointments, A directed his 
exors. to sell & dispose of his estate at Worcester 
Park : — Held : the codicil did not deprive P. 0. A 
his son of the benefical interest given them by the 
will . — He ChifferieIj, Chifferiel v. Watson 
(1895), 73 L. T. 53. 

1639. — .] — A will devised lands to W. in fee 
simple. By a codicil testator devised the lands 
upon the same trusts as were set forth in the will, 
but nevertheless upon the special trust, A his will 
was, that it should not be lawful for W. at any time 
during his life to suiter any recovery or enter into 
any deed, matter or thing whereby to cut oil', dock 
or destroy the entail of his said freehold lands : — 
Held : the codicil did not cut down the fee simple 
estate given by the will to an estate tail.— Van 
(i ROTTEN V . FOXWELL, FOXWELL V. VAN GrUTTEN 
11897] A. C. (158 ; 6(3 L. .T. Q. B. 745 ; 77 JL. T. 170 
46 W. R. 426, IT. L. ; subsequent proceedings 
(1900), 82 L. T. 272, IT. L. 

Annotaiums :■ — Mentd. Foxwell v. Van Gnitten (1898), 15 
T. L. R. 115 : He Adams & Perry*-.’ Contract, (18991, 1 
Ch. 554 ; Pelham Clinton v. Newcastle, [1902] 1 Ch. 34 ; 
lie Bucktou, Buckton v. Buckton, (1907] 2 Ch. 400; 
Hill i*. Clifford, Clifford v. Timms, (Clifford v. Phillips, 
11907] 2 Ch. 230 ; Re Himeoe, Vowler-Simcoo r. Vowlcr, 
(1913] l Cli. 552 : Re Lawrence, Lawrence v. Lawrence, 
(1915] 1 Ch, 129 ; Re. Hobbs, Hobbs v. Hobbs, (19171 1 
Ch. 509 ; Rc Ilus^ey & Green’s Contract, lie Hushcv, 
Hussey v . Simper, [1921] I Ch. 500. 

1640. .] - Testator executed a will in 1894 

wherein he purported to exercise a power of appoint- 
ment over certain property in which he took a 
life interest under the terms of his father’s will. 
In 1896 lie executed a second will, whereby he did 
not in terms revoke the will of 1894, A which did 
not in terms allude to the power of appointment of 
purport to execute it. The second will, however 
contained the words, “ I give, devise, bequeath A 
appoint all my real A personal estate whatsoever 
unto my trustees upon trust :—Held : the use of 
the word kk appoint,” taken with the context A 
surrounding circumstances, was a sufficient exer- 
cise of the power, A the will of 1 894 was revoked.— 
Kent v. Kent, (1902] P. 108 ; 71 L. .1. P. 50 : 80 
L. T. 536 ; 18 T. L. R. 293 ; 46 Sol. Jo. 217. 

1641. .] — By her will made in 1875 testatrix 

bequeathed her residuary estate upon trust for her 


sister for life, & after the death of her sister upon 
trust for deft, society absolutely. In 1901, testa- 
trix made a codicil in the following terms : “ This 
is a codicil to my last will A testament. I bequeath 
to my exors. as souvenirs my two rings ... A 
I hereby appoint as my residuary legatee ” pltf., 
“ bequeathing to her all that is not specified in my 
will ” : — Held : the gift to deft, society was 
revoked by the codicil. — Re Pereira, Worslky v . 
Society for Propagation of Gospel in Foreign 
Parts (1912), 28 T. L. R. 479 ; 56 Sol. Jo. 614. 

1642. .] — By a will executed in 1900 testa- 
trix appointed two exors., who after her death in 
1913 obtained probate of the will. Subsequent 
thereto a holograph will duly executed in 1911 was 
discovered, but it contained no appointment of 
exors. 

In an action by a residuary legatee to establish 
the later will, the exors., defts. in the action, of the 
earlier will asked that both testamentary docu- 
ments should be admitted to probate “ as constitu- 
ting the last will A testament ” of testatrix : — 
Held ; the will of 1900 was revoked by the later 
document. — In the Estate of Watkin, Wi titlark 
v. White, [1915] P.24; 84 L. J. P. 47 ; 112 L. T. 
736 ; 31 T. L. R. 100 ; 59 Sol. Jo. 220. 

1643. Codicil expressly reviving earlier will. ] 

— Serocold v. Hemming, No. 2000, post. 

1644. Intention of testator.] — Where a 

gift was made by a will, A by a codicil it was not 
clear that testator did not intend to revoke the 
gift, but it was reasonably doubtful whether he did 
so intend : — Held : the gift was not revoked. — 
Bunbury v. Bunbury (1819), 14 L. T. O. S. 22 ; 
13 Jur. 1091. 

1645. — — -.] -Testator executed a will of 
1885, A two codicils of 1890 A 1892 respectively. 
These documents were found, each in a separate 
envelope, at his hankers after his death. The 
codicil of 1892 contained no revocation clause. 
After the death of testator, there was found at his 
residence an altered copy of the codicil of 1890, 
which had served as a draft of the later codicil. 
Between the dates of the codicils testator’s pro- 
X>erty had largely increased in value. The benefits 
conferred by the later codicil were larger in amount 
t han those mentioned in the earlier codicil ; but the 
same class of persons were benefited in both 
documents, the terms of which wore almost 
identical, A contained almost identically the same 
powers, provisions A limitations. On the draft 
testator had written an indorsement, which mode it- 
quite clear that lie thought A intended the second 
codicil to be in substitution for the lirst : — Held : 
evidence of surrounding circumstances was admis- 
sible ; A, upon that evidence, taken in connection 
with the documents themselves, the later codicils 
must be taken to be in substitution for the former. 
— Wainewrigiit v. Wainewigght (1894), 71 
L. T. 265. 

1646. - Second will leaving some property 
undisposed of— Question of intention.] — D empsey 
p. Lawson, No. 1544, ante. 

1647. — - — — .] — A later will may re- 
voke earlier testamentary documents, although the 
earlier documents may have disposed of the whole 
estate of deceased, A although the last document 
contain no express clause of revocation A leave the 
residue undisposed of. 

The intention of testator or testatrix is to be 
gathered from a consideration of the substance, A 
not merely the form of the testamentary docu- 
ments. 

If the intention remain in doubt upon the face 
of the documents themselves, extrinsic evidence of 
the surrounding circumstances may be admitted 
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to place the ct., as far as may be, in the position 
of testator or testatrix at the time when the last 
document was executed . — In the estate of Bryan, 
11907] 1\ 125 ; 76 L. J. P. 30 ; 90 L. T. 584. 

Annotation : — Mentd. In the Estate of Vines, Vines v. Vines, 

tlOlO] P. 147. 

1648. Second will dealing with entire 

property.] — Testatrix, having made a formal will, 
subsequently executed a holograph will, which did 
not contain residuary or revocation clauses, nor any 
powers for the administration of the estate, such as 
the first will did : — Held : as the second will 
disposed of all the proporty of testatrix, it was to 
be taken to be in substitution for, & must be 
admitted to probate in exclusion of the first will. — 
In the Goods of Turnour (1886), 56 L. T. 671 ; 50 
J. P. 344. 

1649. .] — A second testamentary 

document did not in terms revoke a prior will, 
but nevertheless dealt with the entire property 
of testator. Parol evidence was offered to prove 
that the second document was intended by 
testator as a codicil, but rejected on the ground 
that there was no such ambiguity in the second 
document as would render necessary an explana- 
tion by parol evidence : — Held : the second 
document, being unambiguous & dealing with the 
entire x^roperty of testator, must be admitted to 
probate as the true will.— In the Goods of Palmer, 
Palmer v. Peat (1889), 58 L. .T. P. 44. 

1650. .] — The father of testatrix left 

her tlie sum of £4,000 for life with power of appoint- 
ment by will among her children. Testatrix made 
three wills, one in 1890, by which she left one of her 
daughters “ the sum of £1 .000, being the sum left 
to me by the* will of my father ” ; a second in 
1891, by which she left the same daughter £4,000, & 
the residue of her property to the same daughter A 
one of her sons ; At a third in 1895, by which she 
left all her proporty to the same daughter Held : 
as the second & third wills both professed to deal 
with all the proporty of testatrix, the second will 
was revoked by the third, the general words of 
bequest in the third will did not revoke, the execu- 
tion of the limited power of appointment by the 
first will. At probate should, therefore, be granted 
of the lirsl k third wills.- —Pa dell v. Wilcocks, 
L 1 898] P. 2 l ; 67 L. J. P. 8 ; 78 L. T. S3 ; 46 W. R. 
391 ; 11 T. Jj. R. 100. 

Annotations; Apld. Kent v. Kent, fL902J P. 108, Distd. 

Nixon v. Prince (11)18), TU T. L It. 441. 

1651. Will treated as codicil.] — When 
there are two inconsistent testamentary document s 
At the ct. is satisfied that the second document, 
though purporting to be a last will At testament, 
was only intended to operate as a codicil of the 
former will, A there is no objection raised on the 
part of other parties interested, probate will be 
granted of both documents, the second being con- 
sidered to bo a codicil only . — In the Goods of 
Hummers (1901), 84 L. T. 271 ; 17 T. L. K. 325 ; 
45 Sol. Jo. 327. 

ii. Invalidity of Subsequent Disposition. 

1652. Whether revocation effected — Subsequent 
invalid devises.] — F rench’s Case (1587), 1 Roll. 
Abr. 614. 

Annotations ; — Apld. Tupper v. Tupper (1855), 1 K. & J. 

665 ; Quiun v. Butler (1868), L. Ti. 6 Eq. 225. Held. Doe 

cl. R«en v. Harris (1838), 8 Ad. Sc El. 1 ; Ward v. Van der 

Loefl, Burnyeat »\ Van dcr Loeff, \ 19243 A. C. 653. 


1653. .] — A subsequent devise to A. 
though A. be incapable of taking, is a revocation 
of a precedent devise to B. — Radcliffe v. Roper 
(1712), 10 Mod. Reyi. 89 ; 88 E. R. 639 ; sub nom. 
Roper v. Radcliffe, 9 Mod. Rep. 181 ; on appeal , 
sub nom. Rooper v. Radcliffe (1714), 5 Bro. Pari. 
Cas. 360 ; sub nom. Roper v. Radcliffe, 9 Mod. 
Rep. 167 ; 10 Mod. Rep. 230, H. L. 

Annotations: — Consd. Carrick t\ Errimrton (1726), 2 P. 
Wma. 361 ; Davors v. Dcwes (1730), 3 P. Wins. 40. Apld. 
Christopher v. Christopher (1771), 2 Dick. 446. Consd. 
Fooue w. Blount (1776), 2 Cowp. 464. Distd. Ex p. 
Ilcheeter (1803), 7 Ves. 348. Consd. Du Hourmolin v. 
Sheldon (1839), 4 My. & Cr. 525. N.F. Ward v. Van der 
l.oeff, Burnyeat v. Van der LoeJT, (1924] A. G. 653. 
Retd. RatclRTc h Case (1719), 1 Stra. 267 ; Emblyn v. 
Freeman (1720), Prcc. Ch. 541 ; Hill v. Filkin (1724), 
10 Mod. Hep. 536 ; Hill v. Filkin (1725), Gas. temp . 
King, 22 : Marwood d. Fennel t». Darrlll (1735), Gunn. 
149 ; Mailom v. Bringloe (1738), Willcs, 75 ; A.-G. v. 
Weymouth (1743), Amb. 20 ; Arnold v. Chapman (1748), 
1 ves. Sen. 108 ; Wyth v. Blackman (1749), 1 Vch. Sen. 
196 ; Mayer r. Gowlami (1779), 2 Dick. 664 ; R. v. 
Wivelingham (1781), 2 Doug. K. B. 767 ; Pickering v. 
Stamford (1793), 4 Bro. G. C. 214 ; Bettinon v. Rickards, 
(1816), 2 Marsh. 413 ; R. v. Aslackby (1836), 5 Ad. & El. 
200 ; R. v. Burgate (i854), 18 J. P. 631. Mentd. Thornby 
v. Fleet wood (1720), 1 Stra. 318 ; Mogg v. Hodges (1750), 
1 Cox, Eq. Cas. 8 ; Tregomvell v. .Sydenham (1815), 3 
Dow, 191. 

1654. .] - -Devise before the Mortmain 

Act, & a codicil after it, not disturbing the charit- 
able trust, but devising to the same use, & adding 
two more trustees, is not rendered void, although 
the codicil attempted to unite another piece of 
land in the trust. The codicil no revocation. — 
Willet ??. Sandford (1748), 1 Ves. Sen. 178, 186 ; 
27 E. R. 967, 972, L. 0. 

Annotations : — Distd. A.-G. v. Heart, well (1764), Amb. 451. 
Consd. Doe d. Murch r. Marehant (1843), 6 Man. Sc G. 813; 
Young v. Grove (1847), 4 C. B. 668. Refd. A.-G. v. 
Downing (1767), Wilm. 1. 

1655. — Testator made a will, devis- 

ing bis real estate to bis wife absolutely ; after- 
wards he executed another will, giving his real 
estat e to trustees, upon trust after his wife’s death, 
for the Bristol General Hospital, At he devised to 
liis trustees all the residue of his real estate, & “ the 
proceeds thereof, which by any law to the contrary 
might not by that will pass to the hospital, fully 
relying upon my trustees to carry out my wishes 
At desires.” The gift to the hospital was void, & 
the trustees claimed to take the real estate bene- 
ficially under the ultimate gift. The ct. held that 
they did not take beneficially. The question then 
arose as to whether the first will was revoked by 
the second ; — Held : the first will was revoked by 
the devises in the second, notwithstanding that 
these devises wero invalid. — Baker v. Story 
(1874), 31 Jj. T. 631 ; 23 W. R. 147. 

Annotations : — Distd, Vcncatanarayana Pi liny v. Subammal 
(1915), 32 T. L. R. 118. N.F. Ward r. Van dcr LorlT, 
Burnyeat v. Van der LoefT, [1924] A. C. 653. 

1656. — — .] — An alternative inconsistent 

disposition which is not valid or effectual in itself 
does not revoke an earlier disposition of the same 
property. In 1889 testator made a will disposing 
of his proporty & giving his widow authority in a 
certain event to adopt a son. In 1 890 lie made a 
second will, which made an invalid disyiosition of 
his x)roperty & did not expressly revoke the x>revious 
will & did not refer to the clause giving his widow a 
contingent power of adoption. Shortly afterwards 
he died : — Held : the second will did not impliedly 
revoke either the disyiosition in the first will or the 
power of adoption conferred by it. — Vencatana- 


PART X. SECT. 1, SUB-SECT. 5.— C. (a) ii. 

g. Whether revocation effected — Subsequent will inoperative.) — lie Cotton’s Wilt. (1803), 2 N. S. W. S. C. R. 123. — A US. 
N .1 — M'Dermot v. O’Conor, 10 I. R, Eq. 352, — IR. 
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Sect. 1, — Revocation : Sub-sect. 5, C. (a) ii. t in. 
iv., & ( b ) i.] 

RAYANA PlLLAY V . SUBAMMAL (1915), 32 T. L. It. 
118, P. C. 

1657. -.] — Testator came of age in 

1914, A on Dec. 12 of that year, being then pos- 
sessed of certain freehold A leasehold property, 
settled it by deed on trusts for sale A conversion A 
then for himself A his children A then for such 
persons as he should by deed or will appoint. 
Afterwards on the same day he made a formal will 
by which he exercised the power of appointment in 
favour of pltf.’s daughter, A left half of all his 
other real A personal estate to pltf . A the other half 
to pltf.’s wife, A appointed pltf. exor. On May 1, 
1917, testator made a soldier’s will, in which he 
said “ I leave all I have ” to deft. Testator died 
on May 17, 1917, A so far as was known he at that 
t ime possessed no real property : — Held : as no 
contrary intention appeared, the soldier’s will 
operated as an execution of the general power of 
appointment & as a revocation of the appoint- 
ment in the first will, but, as testator died before 
the passing of Wills (Soldiers A Sailors) Act, 
1918 (c. 58), A therefore had no power by a soldier’s 
will to dispose of real estate the, earlier will, which 
did dispose of real estate, was not revoked in toto f 
A both wills must be admitted to probate. — 
Nixon v. Prince (1918), 34 T. L. It. 444. 

1658. Subsequent will cancelled.] — Former 

will not cancelled nor reversed by a subsequent will 
afterwards cancelled by testator. — G oodrioht d. 
Glazter v. Glazier (1770), 4 Purr. 2512 ; Lofft, 
575, n. ; 98 E. R. 317. 

Annotations Consd. Brady v. Cubifct 0 778), 1 Dousr. K. B. 

31 : Hooton 6c Dickcnn v. Hoad (1819), 3 Pliillim. 2d. 

Dbtd. Wilson v. Wilson (1821), 3 Pliillim. ,543 ; James t>. 

Cohen (1844), 3 Curt. 770. Refd. Berkenshaw r. Gilbert 

(1774). Lofft. 405; Mayer v. (lowland (1779), 2 Hick. 

564 ; Moore r. Moore (1817), 1 Phillim. 406. 

1659. .] — Where a later will has 
been destroyed A a former will left uncancelled it 
has been a point much controverted whe ther the 
former will revives or not. It is a question of 
intention, A the intention must be collected from 
all the circumstances. — W ilson v. Wilson (1821), 
3 Phillim. 543 ; 161 E. R. 1409. 

1660. Subsequent codicil limiting bequest — 

Limitations inoperative.] — An absolute bequest 
by will is not altered or revoked by being repeated 
in a codicil with limitations in favour of a class 
which never came into existence. — Norman v. 
Kynaston (1861), 3 De G. F. & J. 29 ; 30 L. .T. 
Oh. 189 ; 3 L. T. 826 ; 7 Jur. N. S. 129 ; 9 W. R. 
259 ; 45 E. R. 788, L. J.T. 

1661. Materiality of intention to revoke.] — 

No case can be produced where ... a mere 
alternative inconsistent disposition, not valid in 
itself, has been used to revoke an earlier A effective 
disposition of the same property (Lord Cairns, C. ). 

The changed disposition having failed to take 
effect, the intention to revoke is not any further 
to be presumed from it (Lord Hatherley). - 
Alexander v . Kirkpatrick (1874), L. R. 2 Sc. 
& I)iv. 397, H. Li. 

Annotations : — Apld. Voncatanarayana Fillay t\ Subliminal 

(1915), 32 T. L. It. 118 ; Ward v. Van dor Looff, Burnyeat 

v. Van dor Lo off, [1924] A. C. 653. Refd. lie Fleetwood, 

Sidgreaves v. Brewer (1880), 15 Oh. 1). 594. 

1662. Subsequent gift void for remoteness.] 

— Testator devised A bequeathed his residuary 
real A personal estate to trustees upon trust to pay 
the income thereof to his wife for life A after her 
decease in trust for his children as therein men- 
tioned, A if there should be no such child then 
testator gave to his wife a power of appointment 
among the children of his brothers A sisters, A in 


default of appointment he gave the residuary trust 
funds to all the children of his brothers A sisters. 
By a codicil to his will testator, after declaring that 
the life interest given to his wife by his will should 
be determinable on her remarriage unless such 
remarriage should be with a natural -born British 
subject, revoked the power of appointment given 
to his wife A declared that after her death his 
trustees should stand possessed of his residuary 
trust funds in trust for all or any of the children 
or child of his brothers A sisters who should be 
living at the death of his wife or born at any time 
afterwards before any one of such children for the 
time being in existence attained a vested interest 
A who being a son or sons attained the age of 
twenty-one years or being a daughter or daughters 
attained that age or married, if more than one in 
equal shares. Testator died without issue A left 
personal estate only. At the date of his will his 
father A mother, both of whom survived him, were 
both aged sixty-six years. The father had 
subsequently died. Testator’s widow had re- 
married with a person who was not a natural born 
British subject. All testator’s brothers A sisters 
were over thirty years of age at the date of testa- 
tor’s will A all had children, one of whom was born 
after the remarriage of testator's widow : — Held : 
the gift in the codicil being inoperative, there was 
no implied revocation of the gift in the will, A the 
latter gift took effect. — Ward v . Van der Loeff, 
Burnyeat v. Van der Loeff, [1924] A. C. 653 ; 
93 L. J. Ch. 397 ; 131 L. T. 292 ; 40 T. L. R. 493 ; 
68 Sol. .To. 517, II. L. ; revsg. S. C. sub nom. Re 
Burnyeat, Burnyeat v . Ward, [1923] 2 Ch. 52, 
C. A. 

Annotation : — Apld. Hr Duvles, Thomas r. Thomas -Davies, 

[1928] Ch. 24. 

iii. Uncertainty as to Order of Execution of Docu- 
ments. 

1663. Two wills of same date.] — (1 ) If a will be 
made, A afterwards another will, without cancel- 
ling the former, A either will is proved to be con- 
firmed after the other will, the whole estate 
comprised in the will so last confirmed will go 
according to the limitations in that will. 

(2) If there are two inconsistent wills of the same 
date, neither of which can be proved to be last 
executed, they are both void by the common law 
for uncertainty, A will let in the heir-at-law ; unless 
such wills are explained by some subsequent act 
of testator, so as to reconcile such inconsistency. 

(3) If two wills appear A the limitations in both 
are consistent, A they have both been confirmed 
by various codicils, the wills A codicils may all be 
taken as one testamentary disposition, A such 
construction made as that the limitations in both 
wills shall take place, to the disinherison of the 
heir-at-law. — Piiipps v. Anglesey (Earl) (1751), 
7 Bro. Pari. Cas. 443 ; 3 E. R. 289, II. L. 

Annotation : — As to (2) Reid. Townsend r. Moore, [1905] I*. 

66 . 

1664. .] — Primd facie , every document 

purporting to be testamentary A executed in 
accordance with the provisions of Wills Act, 1 837 
(c. 26), ought to be admitted to probate. This 
presumption may be displaced where there is more 
than one document if there is a sequence in the 
dates of the documents which, coupled with the 
words of the later, leads to the inference that the 
later was meant to be a revocation in whole or in 
part of the earlier, or if the documents are proved 
to have been executed on the same date A occasion, 
or are undated, & it is impossible to say which was 
executed first, A they are so inconsistent that they 
cannot stand together. 
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Where, however, two testamentary documents 
are duly executed on the same day & occasion, & 
practically simultaneously, & the circumstances 
are such as to lead to the inference that they were 
both intended to be effective, then though there 
are apparent inconsistencies bot h will be admitted 
to probate, unless they are so inconsistent that they 
cannot stand together ; 6c in determining that 
question the ct. will, so far as possible, read the 
words of the documents so as to support the 
admissibility of both to probate, even though the 
construction should be one which the ct. would not 
have otherwise arrived at.— 1 Townsend v. Moore, 
[1905] P. 66 ; 74 L. J. P. 17 ; 92 L. T. 335 ; 53 
W. R. 338 ; 49 Sol. Jo. 140, C. A. 

1665. Wills undated.] — Townsend v. Moore, 
No. 1064, ante. 

iv. Onus of Proof of Peroration. 

1666. Onus on those who assert revocation.] — 
Stood art v. Grant, No. 1537, ante. 

1667. What must be pleaded.]— Jn pleading 

the revocation of a former will by a subsequent 
will, it is not sufficient to allege that the will “ was, 
after the execution thereof, revoked by another 
will duly executed,” but the date of the second 
will, its due execution, 6c the sanity of testator 
must be alleged. — Leake v. Hurst 6c Dodgson 
(1800), 30 L. ,1. P. M. & A. 39 ; 25 J. P. 42 ; 7 Jur. 
N. S. 104. 

(b) Subsequent 1 Vill nr Codicil Partly Inconsistent. 

i. Jn General. 

1668. Whether revocation effected.! If lands be 
devised to a son for life, a devise afterwards of the 
same lands to the feme of testator, allowing an 
annuity to the son, is no revocation of the former 
will. — Go ward e. Marshal (1599), Cro. 101 iz. 721 ; 
78 E. li. 955. 

Annotations : — Consd. Hodgkinson r. Wood (1625), Cro. Car. 

23; Willet r. Sandfoid (17 IS), 1 Ves. Sen. ISO; Good- 

right d. RolYe r. Harwood (1773), LolYt , 282. Refd. 

ILitohlns d. Nosworlhy r. Basset (1088), i Show. ,037; 

Goodtiile r. Olwny (1790), 1 B os. Sc 1\ 576. 

1669. — SeYMOH V. NORTllWORTLY 

(1(364 ), Hard. 371; 145 E. R. 504; subsequent 

proceedings , sub man. Hunoehfoud v. Koswohtiiy 
(1(394 ), Show. Pail. Gas. 14(3, IT. D. 

Annotations Refd. IliffTiIns v. Basset (1092), 2 Salk. 

al>2 ; Good right d. lloft'o i\ Harwood (1 773), Lolft, 252. 

1670. — .J — Stone v. Evans (1710), 2 Atk. 
86 ; 26 E. R. 453. 

Annotations : -Refd. Waite v. TempJer (1829), 2 Sim. 524 ; 

lie Curries’ SeUlmt., lie Hooper, Hooper v. Williams, 

11910] 1 Ch. 329. 

1671. .] - .1. devised his copyhold premises 

called 1*., etc., to the use of trustees, in trust for 
his wife, during her life or widowhood, or so long 
as she should reside upon the premises ; remainder 
to the uses declared of his residue : lie devised to 
the same trustees a freehold estate, charged with 
an annuity ; in trust for his daughter for life, 
remainder to the use of her children in tail, A in 
default of issue, upon the trusts declared as to his 
residue ; he further devised to the same trustees 
certain freehold premises, A- all the residue of his 
real estates, in trust for his son 11. for life, charged 


with an annuity to testator’s wife, remainder in 
tail male to the issue of his son ; on failure of such 
issue, a further annuity being thereupon payable 
to testator’s wife, to the use of his grandson G. 
for life, remainder to the sons of his grandson in 
tail male ; 6c on failure of such issue, to the use of 
the sons of his daughter in tail male, remainder to 
his own right heirs. He bequeathed all his ready 
money to his wife absolutely ; the dividends of all 
his money in the funds to his wife for life ; 6c all 
the personal property in 6c upon the copyhold 
premises, in trust for his wife, during such time as 
she should be entitled to the copyhold premises, 
& on the determination of her estate therein, for 
his son, the devisee of the residuary real estate. 
Testator, by his first codicil, referring to his will, 
6c reciting the death of his son, devised to the 
husband of his daughter, after her death, the 
freehold estate devised by his will to her ; charged 
his residuary estate with a further annuity to his 
wife, over 6c above those already limited thereout 
for her benefit ; bequeathed two further annuities 
to his daughter 6c to her husband, 6c revoked the 
bequest of his personal property in 6c about his 
copyhold premises, giving the same 6c the residue 
of his personal property absolutely to his wife, 
6c in the event of her death before him, to his 
nephew. By a second codicil testator appointed 
his wife sole extrix. & residuary legatee of his 
personal property ; 6c by a third codicil directed 
the proceeds of certain shares in the County Eire 
Office, to be enjoyed by his wife for life ; after her 
death, by 1 j is daughter 6c her husband for life ; 6c 
after their decease by his heir in possession. By 
a fourth codicil, revoking & making void several 
of the dispositions theretofore made by his will 6c 
codicils, of all his freehold, copyhold, 6c personal 
est ate 6c effects of every kind 6c description, instead 
6c in place of such devise, disposition, 6c bequest 
thereof, gave, devised, A, bequeathed all 6c every 
his freehold, copy!) old, 6c personal estate 6c 
effects, of every kind 6c description whatsoever 
A wheresoever situated, to his daughter for life, 
remainder to his grandson 6c his heirs in strict 
entail, the rents to accumulate for his benefit 
till he was twenty-one ; 6c on failure of issue, as 
by his will directed ; he ratified, 6c confirmed, the 
several annuities A donations by his will A former 
codicils bequeathed ; A gave A bequeathed to his 
wife a further annuity, with the like restrictions 
as the former were payable ; in all other respects 
confirming his wall A codicils H chi : the devise 
to testator’s wife of the copyhold premises called 
P. was not revoked by the fourth codicil. 

To revoke a clear devise, the intention to revoke 
must be as clear as the devise. — Doe d. Heard-: 
r. Hicks (1832), 8 Bing. 4 75 ; 6 Bli. N. S. 37 ; 1 
Cl. A Ein. 20 ; 1 Moo. 6c S. 759 ; 131 E. R. 17(3, 
H. \j. ; affq. 8. C. sub nom. Hicks v. 1)oe d. ITearle 
(1827), 1 Y. 6c J. 170, Ex. Ch. 

Annotations Apld. Banbury r. Bunlmry (1849), 14 L. T. 
(>. 8. 22. Consd. Evans r. Evans (1849), 17 Sim. 8(5 ; 
Cleoburoy r. Beckett (1851), 14 Beav. 583. Apld. Wells 
v. Wells (1853), 1 7 Beav. 490. Consd. Williams v. Evans 
(1853), 1 E. & B. 727 : Baldwin r. Baldwin (1856), 22 
Beav. 413; Butler r. Greenwood (1856), 22 Beav. 303. 


PART X. SECT. 1, SUB-SECT. 5.— 
C. (a) iv. 

1666 i. Onus on those who assert 
revocation .] — Whore a devise in a will 
is cloar A unambiguous, the onus is on 
those alleging revocation by a codicil 
to show that the expression of testa- 
tor’s intention to revoke is equally 
clear Sc unambiguous.— -Pknnefathku 
v. Lloyd, [1917] 1 I. H. 337 — IR. 

PART X. SECT. 1, SUB-SECT. 6 — 

C. (b) i. 

1668 i. Whether revocation effected.] — 

J. -VOL. XLIV. 


Reeves v. Reeves, [1909] 2 L R. 521 


1668 ii. -.1— Testator by his will 
appointed A. Sc B. his exors. & trustees. 
In a codicil he stated that, complica- 
tions having arisen with his trustees 
owing to A. leaving the district & B. 
having withdrawn, testator desired to 
appoint M. to act in conjunction with 
the said A. as trustee in his estate. 
The will directed the trustees to pay 
debts Sc funeral expenses: — Held: 
the appointment of B. as exor. & 


| trustoo had boon revoked by tho codicil. 
—He Anderson, 25 N. Z. L. R. 878. — 

N.Z. 

1668 iii. .] — Heknanv. Hkenan, 

12 N. Z. L. R. Ill,— N.Z. 

1668 iv. .] — Scott v . Scott 

(1813), 5 Dunl. (Ct. of Sees.) 520 ; 15 
#c. Jur. 217.— SCOT. 

1668 v. .] — Jamieson’s Trus- 

tees v. Jamieson (1899), 2 F. (Ct. of 
Sess.) 258 ; 37 Sc. L. R. 194 ; 7 S. L. T. 
279.— SCOT. 


Z 
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Wills. 


Sect. 1. — Revocation: Sub-sect, 5, C. (b) %.] 

Apld. Barclay r. Maskelyne (1858), John. 124 ; Robertson 
v. Powell (1863), 2 H. & C. 762. Wallace v. Seymour 
(1872), 20 W. 11. 634. Consd. Longdale v. Briggs, Ex p. 
Bacon, Ex p. Martineau (1873), 28 L. T. 467. Apld. 
Farrer v. St. Catherine’s College, Cambridge (1873), 
L. R. 16 Eq. 19 ; Follctt v. Pettman (1883), 23 Ch. D. 
337 ; Re Freme’s Contract, [1895] 2 Oh. 778. Reid. 
Graves v. Hicks (1841), 10 L. J. Ch. 185 ; Shlpperdson v. 
Tower (1842), 1 Y. & C. Ch. Can. 441 ; Lee v . Delane 
(1850), 4 De G. & Sm. 1 ; Hicks v. Sallitt (1854), 23 L. J. 
Ch. 571 : Maddisonr. Chapman (1859), 33 L. T. O. S. 112 ; 
Combe v. Hughes (1865), 11 Jur. N. S. 194 ; Richardson 
v. Power (1865), 19 C. B. N. S. 780 ; Craven v. Brady 

B » 17 W. R. 505 ; Green v. Tribe (1878), 9 Ch. D. 231 ; 

v. Rothes, [1894] 2 Ch. 499 ; Morley v. Rennoldson 
(1895), 72 L. T. 308 ; Re Wrightson, Battle -Wrightson 
v. Thomas, [1904] 2 Ch. 95 ; Rc Freeman, Hope v. Free- 
man, (1910] 1 Ch. 681 ; Re Stoodley, Hooson v. Looock, 
[1916} 2 Ch. 295. 

1672. .J — Testator, by bis will, gave all liis 

property to his wife absolutely. By a subsequent 
incomplete testamentary paper, he gave all his 
property to his wife & two other persons, in trust 
to sell Sc pay the interest of the proceeds to his wife 
for her life, &, after her decease, to dispose of the 
principal to the purposes after mentioned. 
Testator then gave several legacies Sc annuities, 
<fc directed that, after the death Sc failure of issue 
of one of the annuitants, the annuity should be 
paid to his residuary legatee, but he did not name 
any. In another testamentary paper testator 
gave legacies Sc annuities to the legatees & 
annuitants named in the former paper, Sc also to 
other persons :—Hcld : the three papers formed, 
together, testator’s will ; the bequest to the wife 
in the first paper w r as not revoked except so far as 
was necessary to provide for the legacies Sc 
annuities ; Sc the legacies given by the second & 
third papers were single Sc not cumulative. — • 
Brine v. Fereier (1835), 7 Sim. 549 ; 58 E. R. 
948. 

1073. — .j —Testator, by his will, gave his 

real estates to his wife for life, Sc, after her death, 
lie directed them to be sold, Sc one moiety of the 
proceeds to be paid to his w r ife’s relations as she 
should appoint, Sc, in default of appointment, to 
her next of kin, & the other moiety to his own next 
of kin. By a codicil he expressed his will that his real 
estate should be sold at any time, either before or 
after his wife’s death. The interest of the share 
bequeathed to his own relations after his wife’s 
death to be paid to her, Sc the other moiety 
devised by his will to be paid to his wife for 
her own use : - Held : the power of appointment 
given by the will was revoked by the codicil, Sc 
the w r ife took an absolute interest in one moiety 
of the proceeds of testator’s real estate. — Ankers 
r. Sandford (1840), 4 Jur. 817. 

1674. .]- Y. by his will, after giving several 

legacies, gives the residue of his estate to trustees, 
in trust to pay the income to his wife for life, Sc 
after her death to transfer the residue to D. By 
a codicil, after giving specific Sc pecuniary legacies, 
there is the following clause : “ All the rest Sc 
residue of my property not hereinbefore, or by my 
will or any other codicil, disposed of, 1 give A 
bequeath to my nephew C., Sc to I)., their exors., 
administrators, Sc assigns, after the death of my 
wife, equally to be divided between them ” : — 
Held : the residue of testator’s property passed 
under the residuary clause of the codicil. Sc revoked 
the gift of the residue bequeathed by the will. — 
ilARDwicKK (Earl) v. Douglas (1840), 7 (-1. Sc 
Fin. 795 ; West, 555 ; 9 E. R. 5 97, H. L. ; revag. 
8. C. sub nom. Douglas v. Leake (1835), 5 L. J. 
Ch. 25. 

Annotations : — Apld. Rc Stoodley, Hooson v. Looock, [19161 
1 Ch. 242. Reid. Leo v . Delone (1850), 4 Do G. & 8m. 1 ; 
Wallace v. Seymour (1872), 20 W. R. 634 ; Re Evans, 
Public Trustee r. Evans, [1920] 2 Ch. 304. 


1675. -.J — Testator bequeathed the residue 

of his personal estate to his daughter upon trust 
for her maintenance Sc support, until she attained 
twenty-one, or married with the consent of his 
trustees under that age, & upon her attaining such 
age or her marriage, for her separate use, with 
remainder to her children ; & in case of her 

death without issue, he bequeathed the same to 
certain legatees in remainder. Testator after- 
wards declared by a codicil, that, in consequence 
of a nervous debility, his daughter was unfit for 
the control of herself, & his will was that she should 
not marry, & in case of her marriage or death, 
he gave the property he had bequeathed to her 
over to the same legatees in remainder : — Held : 
the limitation over by the codicil, being in general 
restraint of marriage, was void as to the life- 
interest of the daughter. 

Qu. : whether the interest in remainder 
bequeathed to the children of the daughter by the 
will was revoked by the codicil. — Morley v . 
Rennoldson, Morley v. Linkson (1843), 2 Haro, 
570 ; 12 L. J. Ch. 372 ; 1 L. T. O. S. 12 ; 7 Jur. 
938 ; (57 E. It. 235. 

Annotations: — Apld. Morloy r. Rennoldson (1895), 12 lv. 

158. Consd. Rc Howott, EldHdgo v. lies, [1918] 1 Ch. 

458. Reid. Godfrey r. Hughes (J847), 1 Rob. Eccl. 593 ; 

Newton v . Marsdon (1862), 2 John. & H. 356 ; Bollairw 

v. Bollalrs (1874), L. R. 18 Eq. 510. Mentd. Grace v. 

Webb (1846). 16 L. .T. Ch. 113. 

1676. .| - J. by his will, gave £20 to his son, 

Sc £5 a piece to such female servants as should be 
in his service at his decease. By a codicil to his 
will he gave his servant B. £2,000. lie afterwards, 
by an incomplete testamentary paper, made before 
Jan. 1, 1838, which was admitted to probate, 
Sc which was a copy of his will, with some altera- 
tions, gave to his son £19 19s., Sc to his servant 
B., if she should be in his service at his decease, 
£500. No other servant than B. was in his service 
at his decease : — Held : so far as the last testa* 
mentary paper extended, it revoked the will & 
codicils ; Sc B. took only the £500 which was given 
to her by the last testamentary paper. — Kidd v. 
North (184(5), 2 Fh. 91 ; 1(5 L. J. Ch. 11(5; 10 
Jur. 995 ; 41 E. R. 870, L. C. 

Annolaticms : — Apld. Tuckoy v. Henderson (1863), 33 Beav. 

174. Reid. Wilson v. O’Leary (1871), L. R. 12 Eq. 525 ; 

In the Estate of Bryan, [1907] P. 125. 

1677. .] —Where a feme covert , in possession 

of personal property, a disposing power over which 
was given to her by her husband, in pursuance 
thereof, in 1831, disposed of such property by will ; 
Sc, having acquired other personal property, Sc 
such property, together with the before-mentioned , 
being recognised as her separate property, in 1844, 
by her husband, who died bequeathing to her a 
share in a newspaper, in 1846 made a second will, 
bequeathing an annuit y secured upon such share, 
appointing other exors. : - Held : under the cir- 
cumstances, with consent of parties, the second 
will was not a revocation of the former will, Sc 
probate of both jjapers decreed as together con- 
taining the will . — in the Goods of Holt (1848), 
6 Notes of Cases, 93. 

1678. .] — Testator, having executed a 

codicil on July 23, on July, 30, executes another, 
tot idem verbis , except the substitution of a clause 
Sc the addition of a legacy, intending, according 
to parol testimony, to supersede the former, but 
leaving it entire Sc unrevoked : — Held : both the 
papers were entitled to probate . — In the Goods of 
Beetson (1848), 6 Notes of Cases, 13 ; 13 Jur. 
844, n. 

1079. Testator gave the residue of his 

personal estate to his niece & appointed her extrix. 
By a codicil he appointed A. Sc B. his residuary 
legatees Sc exors. : — Held : though power to prove 



33d 


Part X. — Revocation, Revival, and Republication. 


the will & codicil was reserved to the niece, the 
gift of the residue to her was wholly revoked. — 
Evans v. Evans (1849), 17 Sim. 80 ; 14 Jur. 383 ; 
60 E. K. 1000. 

Annotations ; — Contd. Be Towry'u S. E., Dallas v, Towry 

(1880), 41 Ch. D. 64. Reid. Williams v. Evans (1853), 

1 E. & B. 727 ; Iiobertsou v. Powell (1863), 2 H. & <J. 

762. 

1680. Doe d. Evers v. Ward, No. 1540, 

ante. 

1681. .J — A. devised “ all his real estate 

of what nature or kind soever k wheresoever 
situate ” to his niece B. for life, remainder to her 
first k other sons in tail ; but by a separate ante- 
cedent clause devised his “ tithes ” co nomine , to 
his nephew 0., for life, remainder to the uses ex- 
pressed concerning his “ real estate.” By a 
codicil subsequently executed, lie devised “ all his 
real estates, of what nature or kind soever ” to 
the son of B. in strict settlement ; k on failure of 
such issue, then he gave k devised “ all his real 
estates in such manner as was in that behalf 
mentioned in his will, thereby declaring it to be 
his will that the devises thereinbefore made should 
take efi'ect in precedence to t he devises of his real 
estates contained in his will ” : — Held : the words 
“ real estate ” appeared to have been used in the 
same sense both in the will k codicil, k they did 
not include “ tithes ” in either ; k consequently 
the specific devise of “ tithes ” in the will was not 
revoked by the codicil. — Williams v. Evans 
(1853), 1 E. & B. 727 ; 22 E. J. Q. B. 241 ; 21 
E. T. O. 8. 150 ; 17 Jur. 1093 ; 118 E. IE 008. 

Avne/tations : Apld. Robertson v. Powell (1863), 2 H. 8c C. 

762. Refd. Wallace v. Seymour (1872), 20 W. It. 631. 

1682. .j After a trifling specific bequest 

testator gave his residuary real k personal estate 
upon trusts fur the benefit of his granddaughter 
k her children. By a codicil, which he directed to 
be annexed to k taken as part of his will, he, in 
consideration of the faithful services of his servant 
J., gave k bequeathed to him “ the whole of ” 
testator’s ” estate ” So ” all ” his household goods 
k furniture, linen, china, watches So all other 
testator’s personal property k effects, free from 
legacy duty ; k testator confirmed his will in all 
other particulars thereof : — Held : the devise in 
the will of the real estate was not revoked by the 
codicil.- -Moeyneux v. Bowe (1850), 8 J)e (I. M. 
& G. 308 ; 25 I,. J. Oh. 570 ; 27 E. T. O. S. 179 ; 
2 Jur. N. 8. 7(59; 4 W. IE 539; 4 1 E. IE 132, 
E. J.E 

1683. - -.j —Testator made a will before the 

passing of the Wills Act, 1837 (c, 20), by which he 
disposed of his real k personal property. He made 
another will after the passing of Wills Act, dis- 
posing only of liis realty, k not expressly revoking 
the former will. The ct. granted probate of both 
wills .- — In the Goods of Cooper (1859), 23 J. P. 
140. 

1684. ., Norman v. Kynaston, No. 1600, 
ante. 

1685. - . -Where testator executed two wills 
partially consistent k partially inconsistent, by 
the first will disposing of certain property over 
which she had a power of appointment , bequeath- 
ing certain legacies k the residue, k appointing 
W. k J. exors. ; k by flic second will, which con- 
tained no revocatory clause, bequeathing certain 
specific legacies, disposing of the residue k 
appointing J. k two other persons exors. ; the ct. 
granted probate to J. of the two instruments, so 
far as they were not inconsistent, reserving ))ower 
to W. & the two other exors. appointed m the 
second will to come in k take probate . — In the 
Goods o/Burm (1802), 3 8w. & Tr. 190 ; 104 E. IE 
1219. 


1686. — Testator by his will, directed 

that his trustees Bhould stand possessed of all his 
freehold k copyhold estates, upon trust, out of 
the rents So profits, but not by way of mtge. or 
sale, to discharge the mtges. k incumbrances 
affecting the same, k by a codicil directed that his 
trustees should out of such rents k profits, after 
the death of his wife, lay apart a sum of £5,000 
yearly, to form, with the interest, an accumulating 
sum for the purpose of discharging such mtges. ; — 
Held : the direction in the codicil was not a 
revocation of the direction in the will ; &, there- 
fore, the trustees, during the life of testator’s 
wife, should appropriate the whole of the rents 
k profits in discharging the mtges. — Lovat (Lord) 
v . Leeds (Duchess) (1802), 2 Drew, k Sm. 62 ; 
(5 E. T. 307 ; 10 W. B. 397 ; 02 E. R. 545 ; on 
appeal, sub nom . Lovet (Lord) v. Leeds (Duchess), 
7 L. T. 30, L. O. 

Annotations Mentd. Floyer r. Bankes (1863), 2 New Hep. 
7 ; Abadam v. Abadam (1864), 10 L. T. 53 ; Be. Banner- 
maii'a Estate, Bannerman v. Young (1882), 21 Ch. D. 105 ; 
Gleadow v. Leotham (1882), 22 Ch. D. 269 ; Peareth v. 
Marriott (1882), 22 Ch. D. 182 ; Be Crosse, Oldham v. 
Crosse, f 1 920] 1 Ch. 240 ; Rotunda Hospital, Dublin v. 
Coman (1920), 7 Tax Cas. 517 ; Be Shrewsbury Estate 
Acts, Shrewsbury v. Shrewsbury, [1924] 1 Ch. 315. 

1687. .] — Green v. Britten (1863), 1 

De (Jr. J . k Sm. 049 ; 40 E. B. 257, E. JJ. 

Annotations : — Mentd. Lewis v. Mathews (1860), L. R. 2 
Eq. 177 ; Brown v. Gellatly (1867), 2 Ch. App. 751 ; 
Cooper v. Laroche (I860), 38 L. J. Ch. 591 ; Mas^y v. 
Rowen (1869), L. R. 4 H. L. 288 ; Lambert v. Lambert 
(1872), 27 L. T. 59 ; Lean v. Lean (1875), 23 W. R. 484 ; 
Thureby v. Thursby (1875), L. It. 19 Kq. 395; Gow r. 
Forster (1884), 20 Ch. D. 672 ; Be ThomaB, Wood v. 
Thomas, [1891] 3 Ch. 482 ; Be Lambert, Lambert r. 
Lambert (1892), 36 Sol. Jo. 327. 

1688. .] — Testator by his will devise! to 

A. certain real estate. By a codicil testator said, 
“ I acknowledge C. to be my next of kin k heir-at- 
law of all my real k personal property ” ; — Held : 
the devise contained in the will was revoked by 
Hie codicil, k C. took the estate absolutely. — 
Parker v. Nic kson (1803), 1 De G. J. k Sm. 177 ; 
1 New Bep. 298 ; 32 E. J. Ch. 397 ; 7 E. T. 813 ; 9 
Jur. N. N. 151 ; 11 W. IE 533 ; 10 E. IE 09, L. C. 

1689. — ., — A., by his will, made in 1853, 
gave all his real k personal estate to B. k appointed 

B. sole exor., k by a subsequent will which con- 
tained no clause of revocation, lie gave t wo houses 
to C. k appointed C. sole exor. — Held : the latter 
will was not inconsistent with the earlier, k 
therefore did not revoke it, k B. k 0. were entitled 
to probate of both instruments. —Geaves v. 
Price (1803), 3 Sw. k Tr. 71 ; 32 E. J. P. M. k A. 
113 ; 8 E. T. (510 ; 11 W. R. 809 ; 1G4 E. IE 1199. 

Annotation: — Folld. In the Goods of Andrew (1873), 42 
L. J. P. & M. 38. 

1690. — •] A., by her will, gave certain 

property over which she had a power of appoint- 
ment to her four sons, k appointed B. exor. By a 
subsequent will, wliich contained no clause of 
revocation she gave all the property of which 
might die possessed to three of her sons, k appointed 
(\ exor. : — Held : Die second will did not revoke 
the first, but both were entitled to probate. — In 
the Goods of Graham (1803), 3 Sw. k Tr. 09 ; 32 
E. J. P. M. k A. 113 ; 8 E. T. 610 ; 11 W. R. 038 ; 
104 E. IE 1198. 

A n notation : — Apld. In the Goods of Fenwick (1807), L. It. 1 
J\ & D. 319. 

1691. -.j Testator gave sums of money as 
legacies to his three daughters, k charged the same 
on his realty if his personalty should be insufficient. 
By a subsequent will, proved as a codicil, he gave, 
subject to two new legacies, all his personal estate 
to the same daughters : — Held ; the legacies were 
not revoked by the codicil, but were payable out 
of the personalty, k, if that were insufficient, out 
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S ect. 1. — lie vocation : Sub-sect. 5, C. (b) i.> ii. c fern.] 

of the realty. — Reese v. Knight (1864), 11 R. T. 
184 • 12 W R 1097 

1692. .1 — In the Goods of Fenwick, No. 1525, 

ante. 

1693. --.j — Testatrix, by her will gave to 
A. for life the interest of £300, or thereabouts, 
invested by her in the General Steam Navigation 
co.. A the interest of £200 ; A after A.’s death she 
gave the “ principal sum of £500 ” to A.’s children ; 
A: she directed that in case of her personal estate 
proving insufficient for the payment of her legacies, 
such deficiency should be made up out of her real 
estate, by sale or mtge. By a codicil she gave 
all her personal estate ” to B. : — Held : the whole 
personal estate passed by the codicil ; the legacy 
of £300 was specific, A: was revoked by the codicil, 
A t he legacy of £200 was not revoked, but remained 
charged on the real estate. — Kermode v. Mac- 
donald (1808), 3 Oh. App. 584 ; 37 R. .T. Oh. 879 ; 

19 ii. T. 179 ; 17 W. R. 4, R. O. 

1694. - — .1 — Testator left t wo wills, containing 
different A: inconsistent dispositions of his property. 
The first will appointed an exor., A the second 
did not revoke that appointment. A: appointed no 
fresh exor., A: contained no general words of 
revocation. With the consent of all parties pro- 
bate of both wills, as together containing the last 
will of deceased, was granted to t he exor. named in 
the first- will. — In the Goods of Griffith (1872), 
L. R. 2 P. Ar D. 457 ; 26 R. T. 780 ; 36 J. P. 424 ; 

20 W. R. 495. 


1695. - - ■— .] — Testatrix gave legacies to the 
children of her deceased nephews A: niece, A gave 
her residuary personal estate in equal shares to 
her nephews A. A B. By a codicil, after reciting 
that by her will she bequeathed to A. A B. one- 
fifth of her real A personal estate, A the residue 
thereof to the children of her deceased niece A 
nephews, she directed that if any of the children 
should be abroad at her death A should not apply 
for their shares within twelve months, such shares 
should be taken as part of residue A divided 
among the then surviving children of her niece A 
nephews: Held : the codicil did not revoke the 


original gift of the residue to A. A B. — Scarlett v. 
Thuhlow (1873), 28 jL. T. 583 ; 21 W. R. 728. 


1696. — -.i — Tost at or made two wills. By the 
first which disposed of all hispropertv he appointed 
his wife extrix. By the second which disposed of 
part of his property, he appointed S. his exor. : — 
Held : the widow was entitled to probate of both 
instruments . — In the Goods of Andrew (1873), 
42 R. J. P. A, M. 38 ; 28 JL. T. 238 ; 37 J. P. 297 ; 
21 W. R. 391. 


1697. - .j — In the Goods of Petciiell, No. 

1622, ante. 

1698. - «! In a testamentary suit, where the 
parties have come to an arrangement under the 
terms of which the ct. is applied to to grant pro- 
bate of two testamentary instruments it will do 
so provided such documents are not entirely 
inconsistent with one another.- -Robinson v 
Clarke (1877), 2 P. I). 269 ; 47 R. J. p. 39 
L. T. 43 ; 42 ,T. P. 217. 


1699. .] ~IR made two wills. By the first 

such wills he gave the wiiole of his real A persor 
estat e A effects to his wife E. absolutely, A appoint 
her sole extrix. thereof, A revoked all former wil 
By the second will he gave his household furniti 
A effects A all moneys whatsoever deposited 
invested to his wife for life, A after her decease 
his wife s sister, M., absolutely, whom he a] 
appointed joint extrix. with his wife. The w 
contained no disposition of the real estate or t 


residue of the personal estate, A no clause revoca- 
tory of previous wills. The ct. granted probate 
of both papers as together constituting the will 
of testator, but before doing so required that notice 
of the application for such probate should be 
served on the heir-at-law. — In the Goods of Hartley 
(1880), 50 R. J.P.l; 29 W. R. 356. 

1700. - — .] — He Towky’s Settled Estate, 
Dallas v. Towky, No. 2194, post. 

1701. .] — Testator by his will gave all his 

property to S. A appointed her sole extrix. After- 
wards lie made a second will, devising his real estate 
to his sister E. A appointed her sole extrix. ; but 
he did not expressly revoke the first will. Ho 
subsequently cancelled the second will : — Held : 
the first will w r as partially revoked by the second, 
A the revoked part of the first will was not revivied 
by the cancellation of the second ; therefore, 
probate must be granted of the first will limited to 
such part of testator’s property as w r as not com- 
prised in the second will, A as to such part as w r as 
comprised in the second will there w as an intestacy. 
— In the Goods of Hodgktnson, [1893] P. 339 ; 
62 R. .T. P. 116 ; 69 R. T. 510 ; 9 T. R. R. 650 ; 
37 Sol. Jo. 700, C. A. 

Annotation : — Apld. Barkwcll v. Barkwell, [11)28] V. 91. 

1702. .1 — Morley v. Rennoldson, No. 

2195, post. 

1703. .) — By his will dated Feb. 6, 1892, 

testator declared {inter alia) t that, as to one-eighth 
share of his residuary estate, it should be held by 
his exors. on certain trusts. These trusts provided 
that the income of the share should be paid to 
testator’s son, T., until “ he should become bkpt. 
or do or suffer something whereby the income if 
belonging absolutely to him or some part thereof 
would become payable to or vested in some other 
person ” ; A, on determination in the lifetime 
of T. of the above trust, that the income should 
be applied during the remainder of TVs life in 
favour of certain other specified persons ; A after 
the decease of T., that the share should be divided 
among his children ; “ provided always that T., 
might by deed or will appoint that the whole or 
any part of the income of the share should after 
his death be paid to his widow, if any, during her 
life or for any less period.” T. became bkpt. early 
in 1893. By a codicil dated July 27, 1893, 
testator declared his intention to vary the trusts of 
the share of T., A in pursuance thereof declared 
that such share should be held by his trustees upon 
the trusts thereafter recit ed. The trusts so recited 
made provision in the event of T. being prevented 
t>y reason of antecedent bkpey. or by the happen- 
ing of any other event from enjoying the life 
interest if it were given to him. In other respects, 
the trusts so cited followed the trusts in the will, 
except that no mention w hatever was made of the 
power given by the will to T. to appoint to his 
widow. The trusts in the wifi were not expressly 
revoked by the codicil -Held : the power of 
apjiointment still subsisted. He Wood, Wood v. 
Wood (1900), 83 R. T. 157. 

1704. .] — Testatrix, domiciled in Scotland, 

under the will of her mother had power to appoint 
by will or codicil attest ed by two witnesses certain 
trust funds to her children. By her will testatrix 
appointed such trust funds to her three daughters 
equally, A by a holograph codicil, signed but not 
witnessed, valid according to Scottish law A 
admitted to probate in England, she purported to 
appoint part of such funds to her sons A the 
remainder to her daughters. On a summons to 
have it determined whether the funds were divi- 
sible under the will or under the codicil, or whether 
such codicil operated as a revocation of the will ; — 
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Held : there was no express revocation by the 
codicil of the appointment duly made by the will, 
consequently tho codicil did not revoko the dis- 
position by way of appointment made by the will 
except to tho extent to which the appointment 
made by the codicil effectively interfered with the 
dispositions of the will . — Be Walker, MacColl 
v . Bruce, [1008] 1 Ch. 500 ; 77 L. J. Ch. 370 ; 98 

L. T. 524 ; 52 Sol. Jo. 280. 

1705. — Testator, by his will dated Dec. 21, 

1912, after making numerous specific A pecuniary 
bequests A devising certain lands for charitable 
purposes, devised A bequeathed all his real A 
personal estate not thereby otherwise disposed of 
to his trustees upon trust to sell, A, after making 
certain payments therein directed, to hold the 
residue A the income thereof in trust, as to one 
third, for the Society for Promoting Christian 
Knowledge, A as to the other two thirds for the 
vicar of 1. for purposes connected with his church. 
By a codicil dated Feb. 17, 1915, after referring 
to his will, he gave A bequeathed “ the residue of 
my estate not bequeathed by the above will ” to 

M. absolutely, A appointed her sole extrix. of the 
codicil, lie died on Feb. 27, 1915 Held : the 
residuary gift in the will was revoked by the codicil 
A under the gift in the codicil the whole of testator’s 
estate undisposed of by legacies or specif ic bequests 
passed to M. — Re Stoopley, ITooson v. Locock, 
[1910] 1 Ch. 242 ; 114 L. T. 445 ; sub nom. Be 
Stoopley, IIooson v. Stood ley, 85 L. J. Ch. 226 ; 
00 Sol. Jo. 221, C. A. 

1706. .] — Where there is no real incon- 

sistency between two wills made by testator, the 
second does not operate to revoke the first, A any 
number of testamentary instruments may be 
admitted to probate as together constituting the 
last will of deceased. — Dear in v. Garvie (1919), 
30 T. L. R, 122, C. A. 

1707. — . Be Atkinson, Atkinson v. 

Weigiitman, [1925] W. N. 30, C. A. 

A nnotation : — Apld. Re Monk, Gillen v. Wedil, [1927] 2 Ch. 

197. 

ii. Effect of Erroneous Belief of Testator. 

1708. Erroneous belief in death of persons entitled 
under will.] — Evans v. Williams (1837), Don- 
nelly, 218 ; 47 E. R. 331. 

1709. Erroneous belief as to persons benefiting 
under will.] — Where a devise in a will is clear, it is 
incumbent on those who contend that it has been 
revoked by a codicil to show that the intention to 
revoke is equally clear A free from doubt with the 
original intention to devise, for if there is only a 
reasonable doubt whether the clause of revocation 
was intended to include the particular devise, then 
such devise ought to stand. 

A bequest of specific chattels by will is revoked 
by a bequest simpUeifrr of the same chattels by 
codicil to another. But where the latter bequest 
is not made si tnpl idler , but is prefaced by a recital 
showing that if was founded on a misconception 
of the true effect of the will, the same result will 
not necessarily follow. 

Thus, where a will bequeathing specific chattels 
to A., who was not personally known to testator, 
was followed by a codicil reciting, erroneously, 
that by tho will they were bequeathed to B., who 
was uncle to A., A a personal friend of testator, 
revoking that bequest on the ground that B. was 
lately dead, A testator’s connection with his 
family thereby almost null, A bequeathing the 


same chattels to another family : — Held : tho 
bequest in the will was not revoked by tho codicil. 
— Barclay v. Maskelyne (1858), John. 124 ; 
28 L. J. Ch. 115 ; 32 L. T. O. S. 205 ; 22 J. P. 780 ; 
5 Jur. N. S. 12 ; 7 W. K. 43 ; 70 E. R. 305. 

A nrujtat ions : -Apld. Langdalo v. Briggs, Ex p. Bacon, 
Ex p. Martinoau (1873), 28 L. T. 407. Distd. lie Frame's 
Contract, [1895] 2 Ch. 256 ; Nickull v. Fawkes (1905), 50 
Hoi. Jo. 126. Reid. Wall&eo v. Seymour (1872), 20 W. R, 
631. Mentd. Re Sidney, Binges ton v. Sidney (1907), 
77 L. J. Ch. 51. 

1710. .]— By a codicil to the will of a Chinese 

testator, whose testamentary disposition was in 
English A to be construed according to English 
law, certain clauses of the will wero revoked A 
testator directed that at the termination of twenty- 
one years the proceeds of certain property should be 
distributed between his sons by a named Chinese 
wife who survived testator but had only one son. 
The will A codicil were admitted to probate. It 
was contended that the terms of one of the revoked 
clauses showed that the draftsman understood that 
two sons of testator by another Chinese wife, who 
predeceased testator, were the sons of the named 
wife, A that the intention of testator was that 
they should share in the distribution : — Held : the 
language of the codicil being unambiguous the 
revoked clause could not be resorted to. — Choa 
Eng Wan v. Ciioa Giang Tee, [1923] A. C. 409 ; 
92 L. J . 1\ C. 1 45 ; 129 L. T. 226, P. C. 

iii. Evidence of Revocation . 

1711. When evidence admitted — Ambiguity on 
face of will.] — I must here observe that in the Ct. 
of Probate there must be some ambiguity not upon 
the construction but upon the factum of the 
instrument, not whether a particular clause will 
have a particular effect, but whether deceased 
meant that particular clause to bo part of the 
instrument, whether the codicil was meant to 
republish a former or a subsequent will (Sir John 
Niciioll). — Fawcett v. Jones, ( 'od ring ton A 
PULTENEY (1810), 3 Phillim. 434 ; 161 E. B. 1375 ; 
on appeal, 3 Phillim. 490. 

Annotations : — Consd. Thorne v. ffooke (1841), 2 Curt. 799. 
Refd. Bayldon r. Bayldon (1826), 3 Add. 232 ; Toldervy 
r. Colt (1836), Tyr. A Gr. 321 ; Guardhouse v. Blackburn 
(1866), L. K. 1 1'. tN D. 109; Ilartcr v. Harter (1873), 
L. R. 3 I\ A D. 11. 

— - .] -Thorne v. Rooke, No. 1189, 

ante. 

1713. — If a clause is inserted in a 
will by mistake, parol evidence may be received for 
the purpose of that clause being expunged, by 
showing it never was intended that it should form 
part of the will. So the ct. may receive parol 
evidence to explain a word in a will, but not to 
substitute one word for another (T)n. Eush- 
ington). — In the Goods of Chapman (1841), 1 Rob. 
Eccl. 1 ; 3 Notes of Cases, 198 ; 8 Jur. 902 ; 163 
E. R. 944. 

Annotations : — Consd. Reffell v. RetTell (I860). L. 1L 1 1*. A 
I). 139. Rofd. Payne v. Trnppes (1847), 5 Notes of Cuses, 
4 78 ; In the Goods of Steele, In the Goods of May, In the 
Goods of Wilson (1868), L. R. 1 P. A D. 575. 

1714. - .] — A testatrix, having made a 

will in 1842 A a codicil thereto in 1841, made 
another will of a contrary tenor without an ex- 
pressed revocation in 1845, A subsequently declared 
she had destroyed the will of 1842. In 1845 a 
solr. in ignorance of the existence of the will of 
1845 prepared, in lieu of the codicil of 1844, a 
more formal codicil, which was executed in Jan. 
1840, A in Mar. 1846, a further codicil was 

v. Otlky (1829), Mllw. 193.— IR. 

m. When evidence admitted — Non- 
production of will & draft of will. ] — Max- 
land v. Ogilby (1836), Mllw. 405. — 

IR. 


PART X. SECT. 1. SUB-SECT. 6.— 

C. (b) ii. 

k. Words in will equivocal — Testator 
old <£■ with impaired sight .] — Cakkoll 
v. Carroll (1835), Mllw. 434. — IR. 


PART X. SECT. 1, SUB-SECT. 5 — 
C. (b) iii. 

I. Will destroyed by person who would 
be benefited by its destruction .] — Otley 
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SccL 1. — Revocation : Sub-sect, 5, C. (b) iii, t <fc(c) .] 

executed. The codicils of 1846 did not refer by 
date to any will, but only to her “ last will,” & 
the codicil of Jan. revived by reference to the con- 
tents of the will of 3 842 that will, then destroyed. 

An allegation {inter alia) pleaded the unexecuted 
draft of the will of 3 842, £c that the original was 
destroyed prior to Jan. 1846, & propounded the 
will of 1845 with the codicils of 1840. The ct. 
rejected so much of the allegation as propounded 
the will of 1845, & intimated its opinion that the 
two codicils of 1846 were alone entitled to probate, 
& that the unexecuted draft of the will of 1842 
would not be entitled to probate, though the 
codicils of 1846 revived the destroyed will of 1842. 

I apprehend that when testator refers in a codicil 
to a last will, <fc there is nothing in the contents of 
the codicil to point to any particular will, it must 
be construed to refer to the will in legal existence 
as the last will <fc not to a revoked will (1 )r. Luhh- 
JNflTON). 

Declarations of testatrix would, I apprehend, be 
admissible evidence to prove a fact of destruction, 
though declarations as to which will testatrix 
intended should operate would not be admissible. 

Now how will this fact, the previous destruction 
of the will of 1842, affect the construction of the 
codicil of Jan. 1846 ? Of course it may be urged 
that deceased never intended to revive an instru- 
ment, not only revoked, but destroyed. Presum- 
ing that testatrix remembered the destruction 
of tills will, when she executed the codicil, it is not 
consistent with probability that she intended by 
the codicil to revive it. 

But to what ultimate effect can this argument be 
carried ? It cannot, I think, alter the construc- 
tion I am bound to put on the codicil of Jan. 1846. 

I can construe that codicil to revive confirm the 
will of 1842 only, because to that will alone the 
words can by any construction refer ; but that will 
is gone, destroyed animo revocandi , the codicil 
cannot in effect revive that will. 

What is the next question ? Does it follow that 
because the codicil of Jan. 1846, is inoperative to 
revive the will of 1842, that it should apply to the 
will of 1815 ? Certainly not ; there is nothing in 
that codicil winch can apply to the will of 1845. 

Then could it be argued that the will of 1845, 
being a will in existence when the codicil was 
executed, & not being specifically revoked by that 
codicil, would remain unrevoked in consequence of 
the codicil being inoperative to revive the will 
of 1842 by reason of its destruction? Can I 
consider all that relates to the confirmation of the 
will of 1812, Si consequent implied revocation of 
other wills, pro non script o ? 1 think not. 1 

think that the will of 1 845 is necessarily revoked by 
the codicil of Jan. 1816, confirming another will 
of a different tenor disposing of the w hole property. 
If this be so, I cannot decree probate of the will of 
1845, for the case stands thus, that the will of 1845, 
though a subsisting instrument at the execution 
of the codicil of Jan. 1846, is revoked by necessary 
implication, when a prior will is confirmed, & I 
can discover no principle upon which such revoca- 
tion should not operate, though the will of 1842 
be not in existence. I think the revocation must 
stand, though the revival of the will of 1842 is 
inoperative, A for this reason, the intention to 
confirm the will of 1842 is wholly irrespective of the 
will of 3 845 (Du. Lusiiington). — Hale v. Toke- 
love (1850), 2 Bob. Ecel. 818 ; 16 L. T. O. S. 85 ; 
14 Jur. 817 ; 168 E. R. 1331. 

AnnotufionH - Consd. Rogers r. Gooden on gh (1802), 2 

the Goods of 
P. & D. 675, 


nw. k it. mi ; jn me Goods of Steele, /?, 
May, Jn the Goods of Wilson, (1808), L. It. 1 
Held. Newton v. Newton (1861), 5 L. T. 218 


1715. — .] — If upon ill© face of a testa- 

mentary document & the facta known to testatrix 
at the time of its execution, it is doubtful whether 
testatrix intended altogether to revoke a former 
will, the ct. w r ill admit parol evidence to ascertain 
the intention. — J enner v. Ffinch (1870), 6 P. D. 
106 ; 49 E. J. P. 25 ; 42 L. T. 327 ; 28 W. R. 520. 

Annotations: — Consd. Townsend v . Moore, [1906) P. 66; 

In the Estate of Bryan, [1907) P. 125. Raid. Wame wrlgli t 

v. Wainewrighfc (1894), 71 L. T. 205 ; Chichester v. 

Quatrefages, [1896] P. 186. 

.] — Testator by his wrill made 
in 1901 gave all his coins with the cabinets in 
which they w T ere placed to a university. In Jan. 
1912, lie by letter presented his “collection of 
coins ” with the cabinets to the university on 
certain conditions, but no coins or cabinets were 
then handed over. In Feb. 1912, testator made a 
codicil to his will & thereby, after reciting the gift 
of coins & cabinets in his will, he revoked the 
gift & declared that he had during his lifetime 
handed over to the university all the coins, & 
cabinets he intended to leave them by his will. 
In Aug. 1912, testator delivered to the university 
eleven cabinets containing the greater part of his 
coins, but some remained in his possession. On 
the death of testator in 1915 the university claimed 
the remainder of the coins as part of his gift to 
them on the ground that the revocation by the 
codicil was based on an erroneous assumption of 
fact & was therefore conditional & inoperative so 
that the original gift in the will took effect : — 
Held : the revocation by the codicil was not 
conditional but absolute, & the university was 
only entitled to the coins & cabinets they had 
received in testator’s lifetime ; evidence of the 
statements made by testator at the time the coins 
& cabinets were handed over was not admissible. 
— Re Churchill, Taylor v. Manchester 
University, [1917] 1 Oh. 206 , 86 L. ,T. Oh. 209 ; 
115 L. T. 769 ; 61 Sol. Jo. 131. 

( c ) Subsequent Will Lost. 

1717. Whether sufficient evidence of revocation 
— Contents of subsequent will unknown.] — H unger- 
ford v. Nos worthy (1694), Show. Pari. Cas. 146 ; 
1 E. R. 99, H. L. ; affg. S. 0. svJ) nom. Nosworthy 
v. Basset (1688), Comb. 90; sub nom. Hitchins v. 
Basset, 2 Balk. 592. 

Annotations Willct v. Sandford (1748), 1 Vee. 

Sen. 186. Reid. Helyar v. Helyar (1754), 1 Lee, 472 ; 

Harwood v. GoodrJght (1774), 1 Cowp. 87 ; Thomas v. 

Evans (1802), 2 East, 408 ; Btoridart v. Grant (1862), 19 

L. T. O. S. 805 ; Dickinson i>. Btidolph (1861), 11 C. B. N. 

S. 341. 

1718. .] — Burt v. Burt (1718), cited 

in 1 Phillim. at p. 412 ; 161 E. R. 1028. 

Annotations :■ — Consd. Cutto v. Gilbert (1854), 9 Moo. P. C. C. 

131. Refd. Helyar v. Helyar (1754), 1 Leo, 472. 

1719 . Evidence of contents must be 

conclusive.] — C utto v. Gilbert, No. 1614, ante. 

1720. .] — Where the revocation 

of an existing will is sought to be established by 
the proof of the execution of a subsequent will 
not forthcoming, the evidence should be clear & 
conclusive, not only as to the execution of such 
subsequent will but also as to its contents. 
Accordingly, where the fact of the execution of a 
subsequent will depended upon the evidence of an 
attesting witness who could only remember, though 
fully persuaded that all the requirements necessary 
to a valid execution had been fulfilled, that he 
himself had signed the instrument, & who had no 
recollection of its contents, the ct. declined to act 
upon such evidence & granted probate of the 
existing will. — B ertiion v. Berthon (1868), 18 
L. T. 301 ; 32 J. P. 551 ; 10 W. R. 673. 

1721. — .] — Testator made a will 
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in 1804 appointing his wife sole extrix. A duly 
executed another document in 1877. There was 
no evidence of the contents of the second docu- 
ment except that after its execution testator said, 
“ I have made a will altering my affairs, A I have 
taken care of E., A there will be something for 
R.,” A except a memorandum at the foot of the 
will as follows : “ This will is now useless, a new 
will having been made in Oct. 1877, upon my 
wife telling me she was sorry she had ever seen me/’ 
etc. : — Held : in the absence of proof of an alter- 
ation of extrix. or of a revocatory clause or disposi- 
tion wholly inconsistent with the first will, that 
will was not revoked, A was therefore entitled to 
probate. Qu. : whether the memorandum was 
admissible in evidence to show an intention to 
revoke the first will. — H ellier v. 11ellter (1884), 
0 P. D. 237 ; 53 L. J. P. 105 ; 49 J. P. 8 ; 33 
W. It. 324. 

1 722. — Subsequent will different from earlier.] 

Stat. Frauds does not prohibit the introduc- 
tion of parol evidence, to prove the fact of a will 
having existed subsequent to the will found on 
the death of alleged testator. Established by 
proof that a latter will, with a different exor., 
which did not appear, had been made. 

The execution of a second will of a different 
purport from the first, is by law a revocation of 
the first, though the second may not appear. 

(2) It is a presumption of law that a will never 
out of deceased’s custody, A not appearing at 
his death, has been destroyed by deceased. — 
IT EL yak v. It ELY Ait (1754), lLee, 472 ; 101 E. II. 
174. 

Annotations As to (1) Refd. Outto v. Gilbert. (1854), 9 
Moo. P. C. C. 131 . As to (2) Folld. Brown v. Brown ( 1 858 ), 
8 E. & B. 876. Refd. Homerton v. Hewett (1872), 25 
L. T. 854. 

1723. — .] — A. makes a will in 1748, & 

another in 1750 ; the first will is produced, but 
the other cannot be found ; upon an issue the 
jury find that- the latter wifi was different from the 
former, but in what particulars was unknown to 
them. Under these circumstances the latter will 
is not a revocation of the former. — G oodright d. 
Rolfe v. Harwood (1775), 7 Bro. Pari. Cas. 489 ; 
3 E. Tt. 318 ; affy. 8. (\ sub now?. ITarwood v. 
Goodrigiit (1771), 1 ('owp. 87. 

Annotations Reid. Thomas r. Evans (1802), 2 East, 488 ; 
Doc cl. Phillips v. Morris (1835), 3 Ad. & El. 16 ; Stoddart 
u. Grant (1852), 10 L . T. O. S. 305 ; Dickinson r. Stidolph 
(1861), 11C. B. N. S. 341 ; Pettinger v. Ambler, Bunn r. 
Hettinger (1866), L. R. 1 Eq. 510. 

1724. .] — A. executed a will, A after- 

wards executed a second will, which he took away 
with him. On his death the earlier will was found ; 
but the second will could not be found. The solr. 
who prepared the second will, gave evidence, 
from recollection, of its contents, which were incon- 
sistent with the first will, A revoked it. On a case 
where the ct. had power to draw inferences of fact : 
— Held: (1) secondary evidence might be given 
of the contents of the last will, A the evidence given 
sufficiently showed that it revoked the lirst will : 
(2) the facts that the second will was last seen in 
the custody of deceased, A could not be found, 
raised a presumption that he had destroyed it, 
animo cancellandi , A cast on those seeking to 
establish the will the onus of rebutting that pre- 
sumption ; A, this not being done, the ct. held 
that A. died intestate. — B rown v. BROW r N (1858), 
8 E. & B. 870 ; 27 L. J. Q. B. 173 ; 30 L. T. 0. 8. 


273 ; 4 Jur. N. 8. 103 ; 120 E. It. 327 ; subsequent 
proceedings , sub nom. In the Goods of Brown, I 
Bw. A Tr. 32. 

Annotations : — As to (1 ) Consd. Wharram v. Wharram (1864), 

3 Sw. & Tr. 301. Folld. Sugden t\ St. Leonards (1876), 

1 P. D. 154. Refd. In the Goods of Brown (1858), 1 Sw. 

& Tr. 32 ; In the Goods of Gardner (1858), 1 Sw. A Tr. 

100 ; Wood v. Wood (1867), L. R. 1 P. & D. 309 ; Burls 

v. Burls (1868), L. R. 1 P. & D. 472 : Read r. Price, [19091 

2 K. B. 724 ; Barkwell v. Barkwell, [1928] P. 91. As to 

(2) Apld. Homerton v. Hewett (1872), 25 L. T. 854. 

Refd. Whiteley v. King (1864), 17 C. B. N. S. 756. 

1725 . Clause of revocation in subse- 

quent will.] — Bill to carry into execution the trusts 
of a will of real estate. The heir-at-law, by his 
answer, admitted the due execution of the will 
set up by the bill, but alleged that a subsequent 
will was executed by testator revoking the prior 
will, A devising the estate to him ; A that he was 
informed A believed that this subsequent will was 
accidentally destroyed, A he submitted that this 
subsequent will ought to be established, or, if not, 
that testator died intestate : — Held : the heir, 
admitting the descent to be broken, was not 
entitled to an issue demsavitvel non : A the statement 
being vague in assertion, A no evidence being given 
of the fact of the subsequent will, the ct. refused to 
give any further inquiry, A declared the will well 
established. — Whitaker v. Newman (1843), 2 
Hare, 299; 12 L. J. Oh. 350; 7 Jur. 231; 07 
E. R. 124. 

1726. — — .] — A will was found after 

testator’s death, but parol evidence was given that 
he had executed a subsequent will, which con- 
tained a clause of revocation, A which remained 
in his custody until his death, A could not then be 
found, A that he had declared an intention to 
destroy it. The ct. pronounced for an intestacy. 
—Wood v. Wood (1807), U. K. 1 P. A I). 309 ; 
30 B. J . P. A M. 34 ; 15 B. T. 593 ; 31 J. P. 507. 

1727. .] — No rule of the com- 

mon law as to evidence is contravened by the 
admission of secondary evidence as to the con- 
tents of a lost document, A when the due execution 
of a no longer existing testamentary paper is 
established, A its contents are shown to have 
included a clause revoking previous papers, those 
paper’s are no longer testamentary from the 
moment of such execution. — Barkwell r. Bark- 
well, [1928] P. 91 ; 44 T. L. B. 207 ; 72 Sol. Jo. 
09 ; sub nom. In the Estate of Barkwell, Bark- 
well v. Barkwell, 97 U. J. P. 53 ; 138 L. T. 520. 

1728. Copy of subsequent will.] — De- 

ceased left a will dated 1831, A the copy of a will 
dated 1847, of which the original was not forth- 
coming. The person who made the copy deposed 
that testator had signed it, but that he had copied 
the attestation clauses A the names of the attest- 
ing witnesses from the original will produced to 
him. He could not swear to the handwriting of 
testator, nor to the handwriting of the attesting 
witnesses. Under the circumstances the ct. held 
that there was not sufficient proof of the existence 
of the later will, A therefore that the anterior will 
was not revoked. — In the Goods of Gray (1870), 
39 U. J. P. A M. 42 ; 22 B. T. 489 ; 34 J. P. 377 ; 
18 W. B. 900. 

1729. .] — Special verdict finding a will of 

lands, A that afterwards testator made aliud 
testament . imports not a revocation. — Hunger- 
ford v . Noswortiiy (1094), Show. Pari. Cas. 146 ; 
1 E. R. 99, H. B. ; affy. S. C. sub nom . Nosworthy 


PART X. SECT. 1, SUB-SECT. 5.— 

C. (o). 

1722 I. Whether sufficient evidence of 
revoccaion-~Svbse<ruerti will different 
from earlier.}— -Testator made his will, 
appointing no exor. f & without any 


clause of revocation. He afterwards 
made a second will exactly in the same 
terms as the first will, except that he 
gave by it a small additional legacy. 
The second will could not be found, but 
it was last traced to testator’s 


possession, & parol evidence was given 
of its contents : — Held : the second 
will although it did not contain a clause 
of revocation, revoked the first. — 
M*Ara_v. M'Cay (1889), 23 L. R. Ir. 
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Sect. 1 . — Revocation : S ub-sect, 5, C. ( c ), & D.) 

v . Basset (1088), Comb. 90 ; siib nom. Hitchins 
v. Basset, 2 Salk. 592. 

Annotations : — Distd. Willet r. Sandford (1 748), 1 Vos. Son. 

186. Refd. Ilelyar r. Holj r ar (1754), 1 Loo, 472; Har- 
wood v. Goodright. (1 774), 1 Cowp. 87; Thomas v. 

Evans (1802), 2 East, 488; Stoddart v. Grant (1852), 

10 L. T. O. S. 305 ; Dickenson v. Stldolph (1861), 11 C. H. 

N. 8. 341. 

1730. .] -In ejectment by the heir of A. 

deft, sets up a will of A. whereby he devises all 
his property in fee to B., through whom deft, 
claims. One of the attesting witnesses stated 
that he had prepared this ; that a fortnight after- 
wards lie prepared another will for A., which A. 
executed A delivered to him, A which the witness 
upon A.’s death delivered to B. 

Qu. : whether, if the second instrument in this 
case could have been shown to have been duly 
executed, published, A attested, as the last will 
of A., pltf. would have been entitled to recover 
as heir-at-law, without showing its contents or 
application.--- D oe d. Phillips v. Morris (1885), 
3 Ad. A El. 46 ; 1 liar. A W. 22(5 ; 4 Nev. A 
M. K.B. 598 ; 4 E. .1. K. B. 1 15 ; 111 E. B. 229. 

1731. — — .1 — Testator, in the year 1832, made 
a w r ill A codicil, A, in Mar. 183(5, a second codicil. 
In Oct. 183(5, he executed a new will, prepared by 
his solr. A which was delivered into his own 
possession. At his death the will of 1830 could 
not be found ; — Held : the effect of the execution 
of the later w r ill was to revoke the prior will A 
codicils, A the subsequent destruction of the 
second will by testator, so presumed from it 
having been delivered into his possession A not 
being forthcoming did not per sc operate to revive 
the first will A codicils. — .J ames r. Cohen (1814), 
3 Curt. 770 ; 3 Notes of Cases, 30 ; 2 L. T. O. S. 
518 ; S Jur. 249 ; 1(53 E. K. 89(5. 

1732. — J — A will of 1881 was propounded by 
pltfs. as exnt s. I lefts, pleaded that jt was 
revoked by a will of 1881, which, in its turn, they 
alleged to have been revoked by tearing, A said 
that deceased died intestate ; and they counter- 
claimed for a decree against both wills. Pltfs., 
in reply, denied the revocation, A joined issue upon 
the other parts of the defence A counterclaim. 
No evidence was offered to show” that the later 
will had ever been executed. 

The ct. pronounced for the will of 18-81, but 
declined to pronounce against- the will of 1881. — 
CitLimt r. Grubb (1890), (52 E. T. (544 ; 51 J. P 
6(53. 

1733. • — .] -Testatrix made a will in 188(5 
leaving all her property to her two sisters. Ppon 
the death of one of the latter, testatrix executed 
another will, leaving all her property to her sur- 
viving sister, A appointed her sole extrix. The 
second will did not, in terms, revoke the first. 
Both wills were taken charge of by testatrix, but 
after her death only the earlier will was found. 
The effect of both wills would be the same in the 
circumstances which had happened. The ct. 
refused probate of the contents of the second will 
A admitted the earlier will to proof. — 1 n the (roods 
of Padcliefe (1891), (55 E. T. 1(55. 

1734. .)—In the Goods of Debau, Sanger 

v. Mart, No. 1867, post. 

1). Effect of Revocation of Will on Codicil. 

1735. Validity of codicil— Destruction of will., 

Bv the law of England, a codicil is not destroyed 


by the burning of the will to which it originally 
belonged. In such a case a codicil may become 
a substantive instrument, A be per se entitled to 
probate. — Barrow v. Barrow (1756), 2 Eee, 
335 ; 161 E. Jt. 360. 

Annotations : — Apld. In the Goods of Ooulthard (1865), 11 
Jur. N. 8. 184. Consd. Black v. Jobling (1869), L. It. 
1 P. A D. 685. 


1736. .] — A will was destroyed animo 

rcvocandi ; testator expressing himself at the time 
to the effect that he trusted the codicils thereto 
would not be affected thereby. The codicils were 
held to be unrevoked. 

Nothing can be clearer than when deceased 
destroyed the will he conceived that the codicils 
would not bo allected thereby. His words at 
the time were, “ It will not affect that codicils ” ; 
thereby showing that it was his intention that the 
codicils should operate, should he make no other 
will. The destruction of a will is not necessarily 
a destruction of the codicils to that will, although 
primd facie it is so. Before the passing of the 
present Wills Act, if a will were destroyed it 
amounted to a presumptive revocation of all the 
codicils to that will, but since the passing of that 
Act there must be an intention to destroy. Here 
there was no such intention ; deceased did not 
intend to destroy the codicils which remained 
untouched, but, on the contrary, he expressed an 
anxiety that the interest of the persons benefited 
by the codicils should not sutler by his act. The 
ct. is bound to pronounce for the two codicils 
(Sir JE .Tenner Eijst).- -Plogstoun v. Walcott 
( 1848), 5 Notes of Cases, 623 ; 11 E. T. O. S. 185 ; 
12 Jur. 422. 

Annotations Dbtd. Black r. Jobling"(l 869), L. II. I I\ A I). 

685 ; In the Goods oj Savage (1870), L. it. 2 P. A l). 7 8. 

1737. — — .1 — A codicil is primd facie 

dependent on the will. Where a will A codicil to 
it have been in existence, A the will has been 
subsequently destroyed by testator, the burden 
of proof is on the party setting up the codicil, to 
show that it was the intention of testator that it 
should operate separately from t he will ; otherwise 
the presumption is that by the destruction of the 
will the codicil was revoked.— G rimwood r. 
Cozens (1860), 2 Sw. A Tr. 3(5 4 ; 5 Jur. N. S. 497 ; 


164 E. IE 1037. 


Annotations : — Apld. In the (roods of Greig. (1866), L. i\. 1 
V A 1). 72. Dbtd. Black v. Jobling (1869), L. ll. 1 1*. 
A D. 685. Consd. He Savage (1870), L. Jt. 2 i\ A. 1). 
78. Refd. Fallc r. Godfray (1888), 58 L. .T. J\ C. 61. 

1738. — .j — Rogers A Andrews v. 

Goodenoucui A Rogers, No. 1980, post. 

1739. — .j ~-B. having executed a codicil 

at the foot of his will cut off his signature to the 
will. Upon proof that he thereby intended to 
revoke the codicil the* ct. held that the codicil 
was also revoked.— In the Hoods of Bleckley 
(1883), 8 F. D. 169 ; 52 E. J. 1\ 102 ; 47 J. P. (5(53 ; 
32 W. JE 171. 

Annotation : — Distd. Gardiner v. Courthope (188G), 12 P. D. 
14. 

1740. Loss of will.] — Tag art A Bake- 

well v. Hooper, Harris A Squire (1836), 1 
Curt. 289; 163 E. IE 98. 

Annotations : — Consd. Clogstoun r. Walcot (184 8), 1 1 L. T. 
O. S. 185. Apld. In the Goods of Coultnard (1865), 11 
Jur. N. S. 184. Consd. Black v. Jobling (1869), L. 11. 1 
1*. A 1). (585. Refd. Peacock A Peake r. Lowe (1867), 36 
L. J. P. A M. 91. 

1741. — — .] — Where testator, two days 

before his death, declared lie bad a will in existence 
A made a codicil thereto, desiring that it should be 


PART X. SECT. 1, SUB-SECT. 5.— D. 

n. Shares of other legatees aug- 
mented .) — -Testator bequeathed the 
residue of liis property to trustees upon 
trust for his sister for life, A upon her 


death in trust for five persons or such 
of them as should he alive at the death 
of the survivor of his slater A himself, 
in equal shares. By a codicil testator 
revoked the gift to two of the tivo 


legatees. All five survived testator A 
his sister .- -Held : the effect of tho 
revocation was to augment the shares 
of tho other legatees. — W atson v. 
Donaldson, 11915J 1 1. K. 63. — IR. 
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added to such will, & after his death no will could 
bo found : — Held : as the paper, relating solely 
to matters of account, was independent of the will, 
it was entitled to probate as the only substantive 
testamentary paper of deceased. — In the Good# of 
Halliwell (1840), 4 Notes of Cases, 400 ; 9 Jur. 
1042. 

Annotations : — Apld. In the Goods of Coultkard (1865), 31 

Jur. N. 8. 184. Dbtd. Black v. Jotling (1869), 38 L. J. 

P. & M. 74 ; In the Goods of Savage (1870), L. It. 2 P. & !)• 

78. Reid. Clogstoun v. Walcot (1848), 11 L. T. O. S. 3 85. 

1742. .] — Deceased duly executed a 

paper, commencing “ This is a codicil to any will 
A testament of me, A.B.” No will could be found, 
nor could evidence of any will having ever been 
executed be obtained : — Held : such paper must 
be admitted to probate. — In the Goods of Coul- 
thard (1805), 11 Jur. N. S. 181. 

Annotation : — Apld. In the Goods of Clements, 11 892 J 1\ 254. 

1743. .] — Deceased duly executed a 

will, A subsequently a paper, which purported to 
be a codicil to his last will A testament. This 
codicil referred to a bequest not contained in the 
will, but in a deed of gift executed after the will A 
before the codicil. On the death of deceased the 
will was not forthcoming : — Held : as the codicil 
was not revoked by any of the modes indicated by 
Wills Act, 1887 (o. 20), it remained in full force A 
effect, A was entitled to be admitted to proof.* — 
Black v. Jobling (1809), E. It. 1 P. A D. 085 ; 
28 L. J. P. A M. 74 ; 21 E. T. 298 ; 32 J. P. 727 ; 
17 W. It. 1108. 

A nnotations : -Folld. In the Goods of Savage (1870). L. It. 

2 P. 1). 78 ; Re Turner (1 872). L. K. 2 1*. A JL). 403 ; 

Gardiner v. Court liorpe (1886), 12 I*. D. 11. 

1744. .] — At the death of testatrix 

the sole testamentary papers forthcoming were a 
duly executed codicil A two drafts of wills, as to 
the execution or revocation of which there was 
no evidence : — Held. : though the codicil by its 
language was dependent on the will to which it 
belonged, A could not be construed without it, it 
ought to be admitted to probate, not having been 
revoked in any of the methods prescribed by Wills 
Act, 1837 (c. 2d). — (4 ah diner v. Courthope (188(5), 
12 P. D. 14 ; 5(5 E. J. P. 55 ; 57 E. T. 280 ; 50 
.1. P. 791 ; 35 W. It. 352. 


Annotation : — Apld. Beardsley r. Larry (1897), 78 L. T. 25. 

1745. , — Testator executed a codicil 
which was described as “ a codicil to my will 
executed some years ago,” A after his death no 
tract* of a will could be found :—Held : probate of 
the codicil might be granted.-— J a the Goods of 
Clements, [1892] P. 254; (51 14. .1. P. 130; (57 
E. T. 35(5. 

1746. Revocation of will.] -The ordinary 


presumption that a codicil to a will is revoked by 
the revocation of that will held not to be sufficiently 
rebutted by circumstances showing a different 
intention, A testatrix consequently pronounced 
to be dead intestate. — Medlycott v. Assheton 
(1824), 2 Add. 229 ; 102 E. K. 278. 


A nnotations : — Apld. Clognfoun ?\ Walcot (3 818), 11 L. T. 

O. S. 185. Consd. Black t\ .Jobling (1869), L. It. 1 P. A O. 

685. Refd. Tagurt & Bakowcll r. Hooper, Harris & 

Squiro (1836), 1 Curl. 289. 

1747. .] — B. duly executed a will on 

July 3, 1852, A on Oct. 10, 1857, a codicil, described 
as “ a codicil to my will of July 3, 1853,” by which 
codicil he left a legacy to N., A otherwise confirmed 
his will, B. handed the codicil to N., A it remained 
in her custody till B.’s death on Jan. 7, 1803. 
In Sept. 1800, deceased expressed his displeasure 
with certain legatees under the will, A in the pre- 
sence of N. took the will out of a box, cut off his 
own signature A those of the attesting witnesses, A 
replaced the mutilated paper in the box, where it 
was found at his death. At various times between 


Sept. 1800, A his death, B. gave certain instruc- 
tions to his solrs. with respect to another will, but 
nothing was ever settled or completed. Three or 
four days before his death deceased executed a 
bond securing to N. a monthly payment of £4. 

On motion for administration with the codicil 
annexed, the ct. refused to make the grant on 
motion, at least without citing those interested 
in an intestacy, A intimated its opinion that there 
was nothing to rebut the presumption that the 
revocation of the will was a revocation of the 
codicil. — In the Goods of Dutton (18(53), 3 Sw. A 
Tr. (5(5 ; 32 E. J. P. M. A A. 137 ; 8 L. T. (509 ; 

27 J. P. 521 ; 11 W. It. 10(53 ; 1(51 E. R. 1197. 

1748. ■ - .] — A testamentary paper pur- 
porting to be a codicil to a will, but being sub- 
stantially independent of it, is not necessarily 
revoked by the revocation of the will. 

Testator made a will in 1851, A a codicil thereto 
in 1854. He burned the will in 18(51 with the 
intention of revoking it, but not with intention of 
revoking the codicil. The codicil was substantially 
independent of the will : — Held : the revocation 
of the will did not revoke the codicil. — In the 
Goods of Ellice (1803), 33 L. J. P. M. A A. 27 ; 

28 J. P. 248 ; 12 W. R. 353. 

1749. .] — Where a will A codicil have 

been in existence, A the will lias been revoked, the 
ct. will not grant probate of the codicil unless it is 
satisfied that testator intended it to operate 
separately from the will. Testator by a testa- 
mentary paper, purporting to be a codicil to his 
last will A testament, bequeathed his balance at 
his bankers to the wife. No will could be found, 
although a will was proved to have been in 
existence, A in testator's possession previous to 
the date of the codicil. The ct. was of opinion, 
looking at the provisions of the codicil, that 
testator intended it to be independent of the will, 
A therefore admitted it to probate until such time 
as the will should be found. — In the Goods of 
Gheig (18(5(5), L. R. 1 P. A L). 72 ; 35 E. J. P. A M. 
113 ; 13 L. T. 081 ; 14 W. R. 349. 

1750. — — .] —A testamentary paper in 

the form of a codicil to a will is not revoked by 
the revocation of the will. It can only be revoked 
by one of the modes indicated by Wills Act, 1837 
(c. 20), s. 20. — In the Goods of Savage (1870), 
E. R. 2 P. A D. 78 ; 39 E. J. P. A M. 25 ; 22 E. T. 
375 ; 34 J. 1\ 359 ; 17 W. R. 700. 

Annotation Consd. In the Goods of Turner (1872), 27 L. T. 

o o 

1751. .] — Deceased executed a will A 

codicil. In the latter she referred in several 
paragraphs to the dispositions contained in her will, 
A more particularly she bequeathed a certain 
legacy to be held under conditions stated in her 
will. She subsequently destroyed the will by 
burning it, but preserved the codicil : —~Ifeld : as 
the codicil was not revoked by any of the methods 
prescribed by Wills Act, 1837 (c. 20), it must be 
admitted to probate. — In the Goods of Turner 
(1872), E. R. 2 P. A D. 403 ; 27 E. T. 322 ; 30 
J. P. 808 ; 21 W. R. 38. 

Annotations : — Folld. Gardiner v. Courthope (1886), 12 I\ D. 

14. Apld. Eyre r. Eyre, 11906] P. 131. 

1752. — — .] — A will A three codicils of 

testator had been proved. The will contained a 
gift of £2,500 each to the York A Leeds Hospitals, 
the second codicil reciting the gifts in the will 
added £1,500 to each of these gifts, the third 
codicil purported to revoke the last will, except 
a gift therein of £1,000 to St. Catherine’s College, 
which it purported to confirm. The will con- 
tained no such gift. By the third codicil the 
testator gave £25 to W., describing him as curate 
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Wills. 


1 ' —Revocation : Sub -seet. 5, 1). ; sub- seel, 0. J 

of Holy Trinity Church. W. had never been 
curate of Trinity Church : — Held : the will which 
had been admitted to probate was revoked by the 
third codicil, although inaccurately referred to, 
the intervening codicils were not revoked, St. 
Catherine’s College was entitled to the legacy of 
£1,000, which the testator purported to confirm 
by the third codicil. W. was entitled to the legacy 
of £25, although wrongly described, & neither the 
instructions for the will nor any evidence of in- 
tention could be adduced to show that he was not 
the person for whom the legacy was intended. — 
Farrer v . St. Catharine’s College, Cambridge 
(1873), L. K. 10 Eq. 19 ; d2 L. J. Ch. S09 ; 28 
L. T. 800 ; 21 W. R. 043. 


Annotations 
234. Reid. 


-Consd. Burton v. Newberv (187. r >), 
Green t\ Tilbe (1878), 9 Oh. D. 231 


Oh. 1). 
Follctt 


woiu. urowu I'. 1UIIM UO'o;, U \JI1. JJ. ; Jr OIK' 1 1 

v. Pettimm (1883), 23 Ch, D. 337 ; Re Yatec, Slngloton v. 
Povah (1922), 128 L. T. CIO. Mentd. Re Turnbull, Skipper 
v. Wade, [1905] 1 Ch. 720. 


1753. -.] — Testator in 1891 executed a 
will in duplicate Sc retained both parts in his 
possession at the time, but, in the following year, 
he sent one part to deft., who, some time in 1893, 
tore it up by accident along with some other papers, 
but, finding he had done so, caused the pieces to 
be pasted together. 

No testamentary papers were found in testator’s 
repositories, but soon after his death, which 
occurred in July, 1895, a friend of testator pro- 
duced to his solrs. holograph copies of the will Sc 
of a document which purported to have been 
executed as a codicil to the will Sc to bear date 
1892, Si also an original holograph document July 
executed Sc bearing date Aug. 22, 1892, Si described 
as “ a second codicil to my will.” The last docu- 
ment gave a legacy of £800 among the children of 
the friend to whom testator had sent it Si in whose 
custody it had remained i—Hcld : the will & first 
codicil had been revoked, & the second codicil 
alone was entitled to probate. — Paige v. Brooks 
(1896), 75 L. T. 455. 

1754. Codicil partly revoking will — Effect on 
intermediate codicil.] — By her will testatrix gave 
legacies of £200 each to the seven children of J., 
Si also of her interests. By her first codicil she 
revoked the legacies of £200 to the children of J., 

all other legacies given by the will, Si in lieu gave 
legacies of £200 each to 8. Si four other children of 
J . by name. By her second codicil she cancelled 
all legacies left in her will to J.’s children, Si by a 
third she revoked the legacy of £200 by a previous 
codicil to her will given to 8. : — Held : the legacies 
of £200 each, given to the other four children by 
the first codicil, were not revoked. — Bunny v. 
Bunny (1840), 3 Beav. 109 ; 9 L. J. Ch. 335 ; 4 
Jur. 716 ; 49 E. R. 42. 


Annotation : — Apld. Farrer v. St. Catharine’s 
Cambridge (1873), L. It. 16 Kq. 19. 


College, 


1755. 


•j — Testator bequeathed 


a 

a 


year’s wages Sc £150 to his servant, J. By „ 
codicil, he revoked those bequests, & gave J. an 
annuity in lieu of them. By a subsequent codicil 
he revoked every gift in his will bequeathed to J., 
his late butler, both the one year’s wages Si the 
further pecuniary legacy of £150 : — Held ; the 
annuity given by the prior codicil was not revoked. 
—Pratt t». Pratt (1844), 14 Sim. 129 ; 3 L. T. O. 
8. 400 ; 8 Jur. 507 ; 60 E. R. 306. 

Annotation : — Apld. Fairer v. St. Catharine's College, 
Cambridge (1873), L. It. 16 Eq. 19. 


1756. — — — Jn the Goods of Dendy 

(1851), 18 L. T. O. 8. 177 ; 15 Jur. 1042. 

1757. — .] — Testator appointed A., B., 

C, bis exors. Sc trustees, Sc devised Sc bequeathed 


to them his real Sc personal estate in trust. By a 
codicil, he desired that A., named in his will as 
“ exor.” be no longer such, Sc he nominated I>. 
to succeed him, but he made no alteration in the 
devise : — Held : A. still remained a trustee of 
the will. 

Testator appointed A., B., & 0. to be trustees Sc 
executors. Be revoked the appointment of C. as 
exor. & trustee by his first codicil. By a second 
codicil he revoked the appointment of B. Sc C. 
as exors., but ratified his will except as altered 
thereby : — Held : the first codicil was not revoked, 
Sc C. was not a trustee. — Cartwright v . Shep- 
heard (1853), 17 Beav. 301 ; 51 E. R. 1049. 

175 g. .] — Testator by his will gave 

real estate, with various limitations, Sc also stock, 
to his wife for life or widowhood, Sc after her death 
to the person who should bo entitled to his 
residuary real estate, either as tenant for life, or 
in tail male. 

By his first codicil he gave his residuary estate 
to his widow. By the fourth codicil he revoked 
the dispositions made of his real Sc personal estate 
Sc instead he gave his real & personal estate to his 
daughter ; remainder as to the same to his 
giand son Sc his heirs in strict entail, as in his will 
directed, but lie was not to take possession till he 
should attain thirty -one, Sc on failure of issue of his 
grandson, he ordered that his estate Sc effects 
should go Sc descend as by his will directed - 
Held : the gift of the residuary property by the 
first codicil was not revoked by the fourth codicil ; 
the funded property did not fall into the residue, 
but was given for life to the daughter, remainder 
in strict settlement to the grandson for life, 
remainder to his eldest son. — Patch v. Graves 
(1855), 3 Drew. 317 ; 61 E. R, 935. 

1759. — .] — The words in the last 

codicil, “ T give Sc bequeath all the residue of my 
real Si personal estate whatsoever & wheresoever 
undisposed of by my will Sc this codicil revoked 
an intermediate codicil. — In the Goods of i I asttngs 
(1872), 26 L. T. 715 ; 36 J. P. 614 ; 20 W. R. 
616. 

1760. Testator by will gave 

legacies to three of his daughters, Si devised Si 
bequeathed his residuary real Sc personal estate 
upon trusts for his wife Sc children. By a first 
codicil in 1878 he revoked one of the legacies in 
his will Sc increased another, & concluding “ in 
all other respects I confirm my will.” By a 
second codicil after reciting that ho was desirous 
of altering the residuary devise contained in his 
will, he made a specific devise, Sc in all other 
respects confirmed his will. He afterwards made 
a third codicil, by which, after referring to his 
will by date & reciting a promise to that effect, 
he directed his trustees to grant an underlease of 
a house to his daughter-in-law, Sc gave his wife 
a pecuniary legacy in addition to the benefit she 
derived under his said will, Sc concluded “ in all 
other respects I confirm my will except as altered 
by a certain codicil made thereto in 1878, whereby 
I revoked a legacy to my daughter M.” : — Held : 
the words of confirmation in the first Sc third 
codicils were to be read as meaning that testator 
did not intend to alter his general testamentary 
dispositions further than in the specific way men- 
tioned in those codicils ; Sc the devise in the second 
codicil being clear, no intention to revoke it had 
been shown with sufficient clearness to enable the 
ct. to reject that devise. — Follett v. Pettman 
(1883), 23 Ch. D. 337 ; 52 L. J. Ch. 521 ; 48 L. T. 
865 ; 31 W. R. 770. 

1761. .] — Chichester v . Quatre- 

fages, No. 1637, ante f 
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Pakt X. — Revocation, Revival, and Republication. 


Sub-sect. 0. — By Instrument Other than 

Will or Codicil. 

See Wills Act, 1837 (c. 26), s. 20. 

1782. Deed.] — L incoln (Earl) v. Boll (1600), 
Show. Pari. Cas. 154 ; 1 E. B. 105, H. L. ; 
ajfg . S. C. mb nom . Lincoln’s (Earl) Case (1695), 
Freem. Ch. 202 ; 1 Eq. Cas. Abr. 411 . 

Annotation* Consd. Ratcliffe’s Case (1718), 1 Sira. 267 ; 
Fitzgerald v . Faucwiberge (1729), Fitz G. 207 ; Abney 
Miller (1743), 2 Atk. 593 ; Hick v. More (1754), Kcny. 
Ch. 117 ; Sparrow v. Hardcastlo (1754), Amb. 224. 
td. Roo a. Noden v. Grlfftts (1706), 4 Burr. 1952. 
. ned. Doe d. Gibbons v. Pott (1781), 2 Doug. K. B. 710. 
pla. Cave v. Holford (1798), 3 Ves. 650 ; Doe d. Dilnot 
v. Dilnot (1807), 2 Bos. & 1\ N. It. 401. Refd. Clavering 
v. Clavering (1704), 2 Vem. 473 ; Banks v. Sutton (1732), 

2 P. Wins. 700 ; Parsons v. Lanoe (1748), Amb. 557 ; 
Parsons v. Freeman (1751), Amb. 116 ; Jackson r. 
Hurlock (1704), Amb. 487 ; Christopher r. Christopher 
(1771), 2 Dick. 446 ; Evans v. Saunders, Evans r. Evans 
(1855), 26 L. T. O. S. 37 ; Grant v. Bridges (1860), L. lb 

3 Eq. 347. 

1763 . — - .]— Any deed showing an intent to 
make a different disposition is a revocation of a 
will.— niCK V . Mobs (1754), Keny. Ch. 117 ; Amb. 
215; 00 E. B. 1329, L. C. 

Annotations: — Consd. A.-G. v. Vigor (1803), 8 Ves. 250. 
Reid. Harmood v. Ogiander (1801), 0 Ves. 199; Kjt p. 
Ilohestcr (1803), 7 Ves. 348 ; Simpson v. Walker (1831), 
6 Sim. 1 ; Andrew v. Andrew (1855), 3 Sm. & G. 130. 

1764 . — — — A deed executed under circum- 
stances which render it void in equity, A not at law, 
is a revocation of a prior will. — S impson v. Walker 
(1831), 5 Sim. 1 ; 58 E. B. 238. 

1765 . .] — Ford v. I)e Pont&s, Dk Pontes 

v. Kendall, No. 1516, ante. 

1766 . .] — The intention of the framers of the 

Wills Act was that a will should only be revoked by 
a will, & not by a deed.- -Patch r. Shore (1862), 
2 Drew. & Sm. 580 ; 1 New Hep. 157 ; 32 L. J. Ch. 
185 ; 7 L. T. 554 ; 9 Jur. N. S. 63 ; 11 W, B. 142 ; 
62 E. R. 743. 

Annotation : — Retd. lie Rmling’s Seltlmt. (1872), L. H. 14 
Eq. 260. 

1767 . .]— By his will dated Sept. 28, 1900, 

testator gave A bequeathed all his household 
plate, furniture, linen, china, pictures, hooks A 
other household effects which should at his death 
be in or about his mansion house to trustees in 
trust to permit his wife to have the use A benefit 
thereof during widowhood A afterwards in trust 
“ to permit the same to be hold A enjoyed as 
heirlooms by the person or persons for the time 
being entitled to the . . . mansion house under 
the limitations herein declared A contained, or as 
nearly as the rules of law A equity will permit, 
but so that the heirlooms shall not vest absolutely 
in any person hereby made tenant in tail by 
purchase of the . . . mansion house unless he or 
she shall attain the age of twenty-one years.” 
Testator then devised his estate A mansion house 
in strict settlement. In 1910, testator executed 
two voluntary deeds, as a result of which the 
estate A mansion house were settled to uses 
differing somewhat from those of the devise in the 
will, which was thereby rendered inoperative : — 
Held : the trusts of the chattels contained in 
testator’s will were not affected or rendered in- 
operative by the dispositions by voluntary deed 


of the real estate. — Re Whitburn, Whitburn r. 
Christie, [1923] 1 Ch. 332 ; 92 L. J. Ch. 362 ; 329 
L. T. 449 ; 39 T. L. R. 170 ; 67 Sol. Jo. 276. 

1768. Indorsement on envelope containing will.] 
— Grantley v . Garthwatte (1826), 2 Russ. 90 ; 
38 E. R. 270, L. 0. 

1769. .] — The fact that a will is found with 

a codicil in an envelope indorsed as containing the 
codicil only will not raise any presumption that the 
will was not meant to take effect. — In the Goods of 
Bellamy (1866), 14 W. B. 501. 

1770. Undated pencil writing.] — A will of 1822, 
revoked by a pencil writing without date. Probate 
of the former, at first, refused, but afterwards, on 
circumstances affording a presumption that the 
pencil writing was made after 1838, granted. — 
In the Goods o/F arincjton (1841 ), 1 Notes of Cases, 
237. 

1771. Instrument solely revocatory — Whether 

entitled to probate.] — A codWl, not containing 
any disposition of property but simply revoking all 
former wills, is of a testamentary character, A, 
if proved, is entitled to probate. — Brenchley v. 
Still (1850), 2 Bob. Keel. 162 ; 163 E. R. 1277 ; 

sub nom. Brenchley v. Lynn, 16 .Tur. 226 ; pre- 
vious proceedings (1849), 13 Jur. 1035. 

Annotation : — Distd. In the Goods of Hicks (1809), L. 3i. 1 

P. & D. 683. 

1772. — .]— A testamentary paper con- 

taining a clause of revocation of any testamentary 
papers is entitled to probate, although it does not 
purport to dispose of any property, A there is 
no evidence of the existence of any previous testa- 
mentary papers. — In the Goods of Hubbard (1865), 
L. B. 1 P. A T). 53 ; 35 L. J. P. A M. 27. 

Annotation : — Refd. In the Goods of Hicks (I860), L. B. 1 

P. A D. 683. 

1773. — .] — An instrument which dis- 
poses of no property, but simply declares an inten- 
tion to revoke a previous will, is not a will or codicil, 
A is therefore not entitled to probate. — In the Goods 
of Fraser (1869), L. R. 2 P. A I). 40 ; 39 L. J. 
P. A M. 20 ; 21 L. T. 680 ; 31 J. P. 264 ; 18 W. B. 
263. 

1774. Words of cancellation on will.] — In the 

Goods of Farey (1851). 18 L. T. O. S. 177 ; 15 Jur. 
Ill 1. 

1776. Memorandum on will.] — Deceased at the 
foot of his will wrote the following words ; “ This 
my last will A testament is hereby cancelled, A 
as yet I have made no other.” l i e signed his name 
to tills memorandum in the presence of two 
witnesses, who attested the execution. The ct. 
ordered administration to issue with the memo- 
randum annexed. — In the Goods of IlrcKB (1869), 
L. R. 1 P. A 1). 683 ; 38 L. J. P. A M. 65 ; 21 
L. T. 300 ; 33 J. P. 711. 

A n notation ; — Distd. In the Goods of Fraser (1809), L. lb 

2 P. A D. 40. 

1776. Letter.] — Testator, in a letter addressed to 
his brother, which was signed by him in the 
presence of two witnesses, directed his brother to 
obtain his will A burn it without reading it : — 
Held : the letter was a writing duly executed 
declaring an intention to revoke the will, A 


PART X. SECT. 1, SUB-SECT. 6. 

1762 1. Deed .] — Testator devised *200 
acres to one of his sons, a minor, A the 
remainder (100 acres) to testator's wife. 
The husband A wife afterwards agreed 
to live apart ; that her 100 acres should 
be given to her at once ; & that, in 
consideration of this, she should roleaso 
hor dower in the rost of his land. To 
effect this object, both joined in a 
deed of the 300 acres to a trustee ; the 
trustee convoyed to the wife her 100 
acres, & declared that he held the rest 
in trust to convey as t lie grantor should 


appoint :—Hcld : the deed operated as 
a revocation of the will in equity, as 
well as at law. — L oughkad v. Knott, 
15 Or. 34.— CAN. 

1762 ii. .] — Doe d. Marsh v. 

Scarborough, 5 U. C. R. 499. — CAN. 

1762 iii. .1 — Fitzgerald v. Stir- 

ling, 6 I. Ch. R. 198 ; 9 Ir. Jur. 382. — 

IR. 

1762 iv. .] — Power r. Power, 9 

I. Ch. R. 178.— IR. 

1762 v. -.1 — Langford (Lord) v- 

Little (1845), 2 Jo. & Lat. 613. — IR. 


1762 vi. .]- Bertram's Trus- 

tees v. Matiieson's Trustee (1888), 
15 R. (Ct. of Sess.) 572 ; 25 Sc. L. R. 
385.— SCOT. 

1776 i. Letter.]— Rc Tkale (1923), 54 
O. L. K. 130.— CAN. 

1776 ii. .] — Testatrix in a letter 

addressed to her daughter, which was 
signed by her in the presence of two 
witnesses, directed her will to be 
destroyed ; — Held : the letter was a 
writing declaring an intention to revoke 
the will, though, not being of a 
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Sect. 1. — Revocation : Sub-sects. 6 & 7, A. (a) & (6).] 

administration with the letter only annexed was 
granted to the next of kin of deceased. — In the 
Goods of Durance (1872), L. R. 2 P. A D. 400 ; 41 
L. J. P. A M. 00 ; 20 L. T. 983 ; 30 J. P. 015 ; 
20 W. It. 759. 

1777. Settlement.] — By a settlement certain real 
estate was conveyed to trustees, upon trust to sell, 
A to pay the proceeds of sale to such persons as A. 
should by deed or will appoint. By a second deed 
of settlement A. appointed that the trustees of the 
first settlement should stand possessed of the sale 
moneys in trust for such persons as she should by 
will appoint. By her will, made previous to the 
second settlement, A., “in pursuance of ” the 
power contained in the first settlement, appointed 
the property comprised thorein, describing it as 
real estate, to her three sons. Scmble , the will was 
revoked by the second settlement. — Thompson v. 
Simpson (1881), 50 L. J. Oh. 401 ; 44 L. T. 710. 

1778. Erasure of words.] — Testator had oblite- 
rated the whole of a codicil, including his signature, 
by thick black marks, & at the foot of it had 
written the words, signed by himself A attested by 
two witnesses, “ We are witnesses of the erasure of 
the above ” : — Held : the codicil was revoked, for 
the words above-mentioned were “ a writing 
declaring an intention to revoke ” it within Wills 
Act, 1837 (c. 26), s. 20,- — In the Goods of Gosling 
(1886), 1 1 P. D. 79 ; 55 L. J. P. 27 ; 50 J. P. 263 ; 

34 W. It. 492 ; 2 T. L. It. 176. 

1779. Declaration of intention to revoke.] - 
Where testatrix duly executed, in accordance with 
Wills Act, 1837 (c. 26), s. 20, a paper writing 
declaring her intention to revoke her existing will, 
the ct., in pronouncing for the revocation, directed 
a grant of administration to issue, as upon an 
intestacy, with a note thereon that the grant was 
so made in consequence of the execution of the said 
paper writing, but without annexing the said paper 
writing to the grant. — T oomeh v. .Sorin.sk a, 
[1907] P. 106 ; 76 L. J. P. 19 ; 96 L. T. 175. 

1780. Interpretation of clause of revocation.]- 
In considering the operation A effect of a. revoking 
clause, I must be guided by the same principles as 
apply to the interpretation of a devise or bequest 
(Dr. Lushington). — Thomson A Baxter v. 
IIempenstall (1819), 1 Bob. Peel. 783; 7 Notes 
of Cases, 111 ; 13 L. T. O. S. 449 ; 13 Jur. 811 ; 
163 E. K. 12 13. 

1781. Instrument must be executed as will.]— 

A will made by a woman, previous to her second 
coverture, under a power contained in a settlement 
executed in contemplation of her first marriage, 
or during her first coverture, may be revoked by 
another will or codie il, or by some writing declaring 
an intention to revoke, A executed like a will. — - 
IIawksley v. Barrow (1<S66), L. R. 1 P. A I). 147 ; 

35 L. J. P. A M. 67 ; 14 L. T. 672 ; 1 4 W. B. 822. 


Sub-sect. 7. — By Destruction. 

A. What Amounts io Destruction. 

(a) In General . 

1782. Mutilation.] — (1) A mutilation of a will 
held to amount to a cancellation. (2) That 
cancellation not to revive a prior will of nearly 


similar import. — Moore v. Moore A Metcalf 
(1817), 1 Phillim. 400 ; 161 E. R. 1026. 

Annotations : — As to (2) Consd. Usticko v. Bawdon (1824), 2 
Add. 110 ; Outto v. Gilbert (1854), 9 Moo. P. O. C. 131. 
It la not quite correct aa stated in the marina! note, that 
the two wills wore nearly of similar import. In the one 
caao the property waa given to the two aons ; & by the 
second will, to one son only ( per Cera.). 

1783. “ Otherwise destroying.”] — Stephens v. 
Taprell, No. 1784, post . 

1784. Actual destruction.] — Cancellation of a 
will is not a revocation thereof, under tho words 
“ otherwise destroying” the same, in Wills Act, 
1837 (c. 26), s. 20 

It appears to me quite impossible to put such a 
construction upon the Act as to say, that cancel- 
ling a will, by striking it through with a pen, is a 
destruction of the will. When the legislature, 
after mentioning “ burning ” a will, A “ tearing ” 
a will, speak of “ otherwise destroying ” a will, 
they must bo understood as intending some mode 
of destruction ejusdem gcncris f not an act which 
is not a destroying in the primary meaning of the 
word, though it may have the sense metaphorically, 
as being a destruction of the contents of the will ; 
it never could have been their intention that the 
cancelling of a will should be a mode of destroying 
it (Sir II. Jenner). — Stephens v. Taprell (1840), 
2 Curt. 458 ; 163 E. B. 473. 

Annotation : — Folld. Rc Harris, Choose r. Lovojoy (1877), 
40 L. J. 1\ GO. 

1785. - -.j —A will is not revoked by mere 

abandonment ; to operate a revocation, there 
must be some unequivocal act of cancellation or 
obliteration by the testator himself or by some 
person in his presence A by his direction. — 
Andrew v. Motley (1862), 12 C. B. N. S. 514 ; 
112 E. B. 1243 ; subsequent proceedings , 12 C. P. 
N. S. 526. 

1786. .] — Testator drew his pen through the 

linos of various parts of his will, wrote on the back 
of it, “ This is revoked,” A threw it among a heap 
of waste papers in his sifting room. A servant 
took it up A put it on a table* in the kitchen. It 
remained lying about in t he kitchen till testator’s 
death seven or eight years afterwards, A was then 
found uninjured : Held : the will was not 
revoked, the words “ or otherwise destroying ” in 
Wills Act, 1837 (c. 26), s. 20, not being satisfied, 
as, whatever testator intended, the will had not 
been actually injured. 

It is quite clear that a symbolical burning will 
not do, a symbolical tearing will not do, nor will a 
symbolical destruction. There must be the act 
as well as the intention (.Tames, L.. I.).— Cheese v. 
Love joy (1877), 2 1\ D. 251 ; 37 L. T. 295 ; 25 
W. B. 853 ; sul> nom. lie Harris, Cheese v. 
Lovkjoy, 46 L. J. B. 66, C. A. 

1787. Burning.) — Stephens v. Taprell, No. 
1781, ante. 

1788. .] —Ford v . De Pontes, De Pontes 

v. Kendall, No. 1516, ante. 

1789. Attempted burning.] — Under Htat. 

Frauds, s. 6, a will of freehold is not legally revoked, 
if testator, intending to destroy it, throws it on the 
tire, A another person snatches it off, a corner of 
the envelope only being burnt ; A such person 
afterwards, being urged by testator to give up the 
will, promises to burn it, A pretends to have done 
so. — D oe d. Reed v . Harris (1837), 6 Ad. A FI. 


limitary character, It was not admitted 
to probate ; but liberty was given to a 
next-of-kin to apply for a grant, as in 
the case of intestacy . — In the Goods of 
Eyre, [1905J 2 I. R. 540. — IR. 

o. Instrument executed aa will .] — 
White v. White (1908), 28 N. Z. L. R. 
129.— N.Z. 


p. Rond .] — Joiinstoxe’h Trustees 

v. Johnstone (1890), 23 II. (Ct. of 
Scss.) 538 ; 35 Be. L. It. 392 ; 3 

8. L. T. 292.— SCOT. 

PART X. SECT. 1, SUB-SECT. 7.— 

A. (a). 

q. Cancellation-Signatures cancelled 


but not obliterated.] — Tho cancella- 
tion by testator of his own name A 
those of the witnesses to a testa- 
mentary writing, without obliterating 
them ; is not such a destruction of the 
instrument as is required by Wilis 
Act ; A a memorandum at the foot of 
the instrument, signed by witnesses 
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209 ; 1 Nev. A P. K. B. 405 ; Will. Woll. A Dav. 
106 ; 6 L. J. K. B. 84 ; 112 E. Ii. 79 ; sub nom . 
Doe d. Bead v. Harris, 1 Jur. 134. 

Annotations — Distd. Hobbs v. Knight (1838), 1 Curt. 7 OH. 

Apld. Andrew v. Motley (I8G2), 12 C. B. N. S. 614 ; Cheese 

v. Lovejoy (1877), 2 P. D. 251. Retd. Clarke v. Scripps 

(1852), 2 Itob. Keel. 5G3 : Price v. Powell (1858), 3 H.&N. 

341 ; In the Goods of Harris ( 1864), 4 New Rep. 485 ; 

The GlcnJivet, [1893] P. 101. 

1790. — — — .J — Testator, intending to de- 
stroy his will, threw it on the lire ; but a devisee 
under the will snatched it off, A took it away, a 
corner of the envelope only being burnt. Testator 
was displeased at her having taken it, A she, being 
urged by him to give it back, promised to burn it, 
A pretended to do so in his presence, but did not. 
Testator afterwards told another person that the 
devisee had thrown the will on the lire ; but, on 
that party expressing a doubt, testator said that lie 
did not care, A that, if he was alive A woll, he would 
make another. He took no further step either to 
destroy the old will, or to make a new one. A jury 
having found that testator had revoked the will 
by burning : — Held : in a case of copyhold, to 
which 8tat. Frauds does not extend, A before Wills 
Act, 1837 (c. 26), the will was revoked by the 
attempt to burn, & was not revived after such 
revocation. — D oe d. Beed v. Harris (1838), 8 
Ad. A El. 1 ; 2 Nev. A P. K. B. 615 ; Will. Woll. A 
Dav. 681 ; 7 L. J. Q. B. 76 ; 112 E. Ft. 737. 

Annotation : — Refd. Cheese v. Lovejoy (1877), 2 P. D. 251. 

1791. - — Symbolical burning insufficient.] — 

Cheese v. Lovejoy, No. 1786, ante . 

1792. Tearing.]— Stephens v. Tapreix, No. 
1781, ante. 

1793. — Not necessarily into more than one 
piece.] — A., having previously expressed his inten- 
tion to make a new will, A leave all his property 
to the principal legatee in the existing will, sent for 
the will A tore it almost in two, but was stopped by 
the exclamations of persons in the room as to the 
danger of destroying the existing will before 
making another. A. let the will fall on the 
ground, but in a few minutes picked it up A refused 
to burn it ; it was replaced in his drawers upstairs, 
A a few days afterwards, being about to sail for 
India, he burnt certain papers, but not t-lie will, to 
which his attention was at that time drawn ; he 
afterwards showed a paper, which lie called his 
will, to the principal legatee. He sailed for India, 
st ill expressing his intention of making a new will ; 
after his death the torn will was found in the house 
in Wales in which he had been stay ing Held : in 
order to revoke a will by tearing it is not necessary 
to rend the will into more pieces than it originally 
consisted of ; but it is sufficient if testator intended 
Die tearing actually done of itself to work a revoca- 
tion, without any further act ; there being satis- 
factory evidence that the paper had been duly 
executed, A no evidence to prove that, by partial 
tearing, testator had carried into effect the original 
intention he had had to revoke* the instrument, it 
was entitled to probate. — E lms v. Elms (1858), 1 
Sw. A Tr. 155 ; 27 L. J. 1\ A M. 96 ; 31 L. T. O. 8. 
332 ; 4 Jur. N. 8. 765 ; 6 W. B. 801 ; 164 E. B. 
672. 

Annotation Refd. lie Cowling, Jinkin v. Cowling, [1921] 

P. 113. 

hut not by testator, stating that it has 
been revoked by testator in their 
presence, will not operate as a revoca- 
tion . — In the Will of Barrett (187G), 

2 V. L. R. 98 —AUS. 

r. — Attestation clause <0* all 

signatures scribbled orcr.] — lie White- 
iikad's Will (1882), 3 N. S. W. L. R. 

(Eq.) 21.— AUS. 

t. Effect of absence of testator. ] — 

Under 32 Viet. c. 8, a will is not 


1794. Symbolical tearing insufficient.] — 

Ojieese v. Lovejoy, No. 1786, ante. 

1795. Cancellation.] — Stephens v . Taprell, 

No. 1784, ante. 

1796. — - Word “ cancelled 99 written over 
signature & Initialled — Memorandum of revocation 
at end of will.] — After testator’s death a duly 
executed will was found, but testator had written 
the word “ cancelled ” A his initials across his 
signature, A at the end he had written a memo- 
randum, in which ho said, “ I hereby revoke this 
will, A it is altogether cancelled,” A “ I intend to 
make another will, whereupon I will destroy this.” 
The ct. granted probate to the exor., as the will 
had not been revoked in any of tho modes pre- 
scribed in Wills Act, 1837 (c. 26), s. 20. — In the 
Goods of Brewster (1859), Sea. A 8m. 108 ; 29 
L. J. P. M. A A. 69 ; 24 J. P. 87 ; 6 Jur. N. S. 56. 

1797. Defacement.] — Burtenshaw v. Gil- 
bert, No. 1919, j)ost. 

(6) Partial Destruction. 

1798. Whether amounting to revocation of whole 
or part— Partial destruction of duplicate — Other 
duplicate preserved.] — Testatrix having without 
destroying the seal or signature, partially mutilated 
a duplicate will, but retained in her own possession 
A carefully preserved entire the other duplicate, 
such mutilation is neither a total nor partial 
revocation. — Roberts v. Bound (1830), 3 Hag. 
Ecc. 518 ; 162 E. B. 1258. 

1799. Part of will cut off.] — Part of a draft 

will, executed by way of precaution cut away, 
without evidence as to date when done held to be a 
revocation pro tanto , whether done before or after 
the Act, for, under Wills Act, 1837 (c. 26), s. 20, 
a will may he revoked in part, as well as in the whole, 
by burning, tearing, or otherwise destroying, 
with intention to revoke. 

There can be no doubt that testator intended to 
revoke the part removed, A that it was his own act ; 
the paper is, therefore, revoked pro tanto , A good 
for the other parts (Sir H. Jenner). — In the Goods 
of Lambert (1811), 1 Notes of Cases, 131. 

A nnotations : Consd. C-larke r. Scripps (1852), 2 Rob. Keel. 

5G3. Refd. Sw ini on r. Bailey (187G), 1 Ex. D. 110. 

1800. - .] — Where testator had cut out- 

parts of his will, after execution : — Held : that it 
was a revocation pro tanto. — In the Goods of Cooke 
(1817), 5 Notes of Cases, 390. 

Annotation Apld. In the Goods of Kelt's (1802). 11 AV. R. 31. 

1801. - — .j — On the death of deceased a 

will was found in an iron chest, in which deceased 
kept important papers. It had been written on 
the first sides of seven sheets of brief-paper, A had 
been signed by deceased A witnesses on each sheet 
A at the end. The first seven or eight linos had 
been cut A torn off, but in other respects the will 
was complete : — Held : from the mere cutting or 
tearing off the beginning of the will without other 
circumstances, it could not be inferred that 
deceased intended to revoke the whole will, A it 
must be admitted to probate in its incomplete 
state. — In the Good s of Woodward (1871), L. B. 

2 P. A D. 206 ; 40 L. J. P. A M. 17 ; 24 L. T. 40 ; 
35 J. P. 216 ; 19 W. B. 448. 

Annotation : — Refd. Leonard v. Leonard, [1902] P. 243. 

PART X. SECT. 1, SUB-SECT. 7.— 

A. (b). 

b. Whether amounting to revocation 
of whole or jjart — Tearing off seal — 
Although will not expressed to he under 
seal.] — Re Drury *8 Will, 22 N. B. R. 
318.— CAN. 

c. __ — .} — A testament exe- 
cuted by a Scotsman, who had long 
resided In India, & to which a seal had 
been attached, but which had been cut 


revoked by destruction by tho direction 
of testator, unless the destruction take 
place in his presence. — Rc Touey, G 
I*. R. 272. — CAN. 

a. Erasure of signature when in- 
sane . ] — Testatrix having duly made a 
will became insane, A while in that 
condition erased her signature to it : — 
Held : the will should bo admitted to 
probate . — Re Odkndaal, 16 S. 0. 271. 
— S. AF. 



350 


Wills. 


Sect. 1. — Revocation: Sub-sect. 7, A. (b) & (c).] 

1802. Destruction of codicil — Parts of will 

not revoked by codicil.] — S tride v . Sandford, No. 

1988, post. 

1803. Seal torn off.]-— A will dated in 1795, 

testator dying in 1807, now brought to the ct. for 
the first time, had a piece torn from the top of each 
sheet. The clause of attestation mentioned 
sealing, but no seal appeared. The ct. suspecting 
the seal to have been torn off, declined granting 

robate on motion. — In the Goods of Heed (1854), 
Ecc. A Ad. 202 ; 24 L. T. O. S. 224 ; 164 E. H. 388. 

1804. .] — A person having made his 

will, executed under seal A published A attested 
as a sealed instrument, afterwards, for the purpose 
of revoking it, tore off the seal A with it part of a 
word : — Held : the act of tearing off the seal was 
sufficient within Wills Act, 1837 (c. 26), s. 20, 
A the will was thereby revoked. — Price v. Powell 
(1858), 3 H. & N. 341 ; sub nom. Price v. Price, 
27 L. J. Ex. 409 ; 31 L. T. O. 8. 204 } 6 W. R. 597. 

Annotations : — Folld. Williams v. Tyley (1858), John. 530. 

Consd. In the Goods of Harris (1864), 3 Sw. & Tr. 485. 

Reid. Andrew v. Motley (18G2), 12 C. B. N. S. 520. 

1805. Signature cut off one sheet — Cir- 

cumstances showing Intention not to, revoke whole 
will.] — Where a will in the custody of testator is 
found after his death mutilated, the presumption, 
in the absence of evidence, is that it was mutilated 
by him after its execution, A if there be a codicil 
after the execution of the codicil. 

Testatrix wrote her will upon the four pages of a 
sheet of paper, A upon the first page of another 
sheet, & in the presence of the attesting witnesses 
signed it at the bottom of that page, A also at the 
top of the next page, A underneath the latter 
signature the attesting witnesses signed their names. 
8he afterwards wrote & duly executed a codicil on 
the second page referring to the will. After her 
death both sheets of paper were found in a box, 
inclosed in separate envelopes ; but the top of the 
second sheet, A with it the signature of de- 
ceased, was cut off, the signatures of the attesting 
witnesses remaining. There was no proof that any 
writing besides testatrix’s signature had been cut 
off, though this appeared probable from the fact 
that the conclusion of the first sheet referred to a 
certain disposition of property as following, which 
was wanting in the second sheet : — Held : (1) in 
the absence of evidence it must be presumed that 
deceased mutilated the will after the execution 
of the codicil ; (2) when the codicil was exe- 

cuted, the will A codicil formed but one testament ; 
(3) the manner in which the will was cut, the 
preservation of both sheets, A other circumstances 
showed that testatrix intended not to revoke the 
will altogether, but only such part as was cut off ; 
A therefore, the remaining part of the will A 
the codicil were entitled to probate. — Christmas 
A Christmas v. Whin yates ( 1 863), 3 Sw. A Tr. 81 ; 

1 New Rep. 336 ; 32 L. .T. 1\ M. A A. 73 ; 7L. T. 
801 ; 27 J. T. 327 ; 9 Jur. N. 8. 283 ; 11 W. li. 
371 ; 164 E. It. 1203. 

1806. Destruction of document referred to 

in will.] — Testator, who died in May, 1886, by his 
will, dated in Dec. 1871, disposed of all his pro- 
perty in favour of his children, A declared that 
whereas he had advanced, or might advance, for 
the, benefit of his children, certain sums towards 


their advancement in life or for their benefit, & 
all which sums respectively would appear & be 
mentioned in a book marked “ A,” A signed by him, 
every sum of money appearing or mentioned In 
such book to have been so advanced or paid on 
account of any child should be taken in or towards 
satisfaction of such child’s share, A brought into 
hotchpot. 

In Jan. 1886, testator tore from the book 
marked “ A ” several leavos, upon which entries of 
such advances had been written, A directed them 
to be burnt in his presence, A wrote on the book, 
the cover of which was preserved, a memorandum, 
stating that the book had been destroyed by him. 
It appeared that some of the sums advanced had 
been advanced before the date of the will, A other’s 
subsequently. 

An originating summons was taken out for the 
purpose of determining the effect of the above 
clause: — Held: (1) the book would probably 
have been admitted to probate, if it had contained 
writing ; A if a document formed part of a will 
it was liable to revocation in the same manner as 
the will itself ; (2) as the book had been destroyed 
by testator, no sum advanced by him, whether 
before or after the date of the will could be brought 
into hotchpot. — Re Coyte, Coyte v. Coytk (1887), 
56 L. T. 510 ; 3 T. L. R. 352. 

Annotation : — Generally, Mentd. lie Deprez, Henriquea v . 

Deprez, f 191 7] 1 Ch. 24. 

1807. Name of executor cut out.] — 

Testatrix, having duly executed her will, proceeded 
sometime afterwards to cut out, with a pair of 
scissors, the name of one Cl., who was named as an 
exor. therein, wherever Cl.’s name appeared in the 
document. 

8he stated to one or more persons that she had 
“ cut G. out of her will,” her alleged reason being 
on account of some disagreement which had arisen 
between G. A his wife, who was a daughter of 
testatrix : — Held : the will was only partially 
revoked, A it was entitled to probate in the state 
in which it was found upon the death of testatrix. — 
In the Goods of Leach (1890), 63 L. T. 111. 

1808. Two sheets destroyed & others sub- 

stituted — Remainder unintelligible.] — Testator 
left a will which was contained in five sheets of 
paper. Each sheet was signed by testator A duly 
attested by two witnesses. The whole five sheets 
purported to have been executed on June 16, 1900. 
In reality the first two sheets of the will had been 
altered by testator after June 16, 1900, re-engrossed 
by a firm of law stationers, A resigned by himself 
A the two attesting witnesses on Dec. 9, 1901 : — • 
Held : although testator had not had any intention 
of revoking his will, but rather had desired it to 
stand as he had left it, the effect of the destruction 
of the original first two sheets on the last three, 
being such as to make the latter unintelligible A 
unworkable, such destruction of a part of the will 
destroyed the whole, A therefore the whole will 
was revoked, A must be pronounced against. — 
Leonard v. Leonard, [1902] P. 243 ; 71 L. J. P. 
117 ; 87 L. T. 145 ; 18 T. L. R. 747 ; 46 8ol. Jo. 
660. 

(e) Mutilation of Signatures. 

1809. Whether amounting to revocation — 
Testator’s signature — Cut or tom off.] — A party 
duly executed a will in 1835, A after Jan. 1, 1838, 


off, was revoked, although he was 
domiciled in Scotland, A the deed was 
holograph, of, A Huhhcribcd by him.— 
Nasmyth v . Hake’s Tkcstees (1821), 
1 Sh. Sc. App. (15.— SCOT. 

d. Desiruvtion of dispositive por- 
tion.] — In 1879, after the decease of 
W., who had made Ida will in 1863, 
there was found among hia papers a 


portion of it torn off, A containing 
(besides the date aa of 18G3, & the 
signature duly attested) only the word* 
appoint D. to bo exor. of this 
my will ” ; & at the foot in the hand* 
writing of deceased, “ as dome circum- 
stances have changed": — Meld: W. 
must bo taken to have revoked his 
will ; A accordingly the mutilated 


document should not be admitted to 
probate.- -In the. Goods of White 
(1879), 3 L. It. Ir. 413.— IR. 

PART X. SECT. 1, SUB-SECT. 7.— 

A. (o), 

1809 i. Whether amounting torevoca’ 
titnir - Testator's signature — Cut or torn 
off .J — Where A., meaning to make a 
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Part X. — Revocation, Revival, and Republication. 


cut therefrom his signature : — Held : (1) the effect 
of such act was to be considered with reference to 
Wills Act, 1837 (c. 26) ; sect. 34 of that statute 
enacting, that the Act “ shall not extend to any 
will made before Jan. 1, 1838,” not applying to any 
act done to a will after that date ; (2) the cutting 
out the signature amounted to a revocation of the 
will under the terms “ tearing or otherwise destroy- 
ing the same,” in sect. 20 of the statute. — Hobbs 
v. Knight (1838), 1 Curt. 768 ; 163 E. R. 267. 

Annotations : — Gonad. In the Goods of Cooke (1847), 5 Notes 

of Cases, 390 ; Clarke v. Scripps (1852), 2 Itob. Keel. 563. 

Reid. Walker v. Armstrong (1856), 21 Beav. 284. 

1810. — -.] — By the usual state- 

ment in the witnessing clause at the end of liis will, 
that he has set his hand to the preceding pages, 
testator makes the signatures on those pages a part 
of his will ; & if, having so recited, he afterwards, 
animo revocandi , tears off the signatures from the 
preceding pages, it is a good revocation of the whole 
will under Wills Act, 1837 (c. 26), s. 20.— Williams 
v. Tyley (1858), John. 530 ; 32 L. T. O. S. 194 ; 
5 Jur. N. S. 35 ; 7 W. It. 116 ; 70 E. R. 531. 

Annotation : — Folld. In the Goods of Harris (1864), 4 New I top. 

485. 


1811. .j— -At the death of de- 
ceased, a paper writing, inclosed in a half sheet of 
foolscap paper, <fe indorsed in the handwriting 
of deceased, “ Will of Major J. S.,” was found with 
other papers in a locked drawer. It had been cut 
in two pieces immediately above the signatures of 
deceased Ac the attesting witnesses, but both 
pieces were preserved : — Held : the ct. could not 
grant probate of such a document. — In the Goods of 
Simpson (1859), 5 Jur. N. S. 136(5. 

1812. — . j — H . duly executed a 

will, appointing exors., on six sheets, by signing 
her name at the end of each of the first five sheets, 
& at the foot of the will on the sixth sheet. The 
testimonium clause stated that she had so executed 
the will. H. afterwards executed a codicil, which 
was written at the back of the last sheet of the will, 
containing an appointment of exors. IT. subse- 
quently cut off her signatures at the end of each 
of the first five sheets, Ac drew her pen through her 
signature at the foot of the will on sheet six. 
There was satisfactory evidence that she intended 
to revoke the will but not the codicil : —Held : II. 
having cut off a portion of the will, which, though 
not in fact, was treated by her as a material part of 
it, had done an act of revocation sufficient to 
satisfy Wills Act, 1837 (c. 26), s. 20. Probate 
granted of the codicil alone. — In the Goods of 
Harris (1864), 3 Sw. Ac Tr. 485 ; 4 New Rep. 485 ; 
33 L. J. P. M. Ac A. 181 ; 11 L. T. 276 ; 28 J. P. 
680 ; 10 Jur. N. S. 684 ; 161 E. R. 1364. 

1813. -- -.] — Testator made his will, 

appointing two exors. Subsequently lie became 
dissatisfied with one of them, Ac shortly before his 
death he cut from the will liis own signature Ac 
those of the attesting witnesses, with the presumed 
intention of revoking the appointment of the 
obnoxious exor. : — Held : the ct. could not look 
at the intention, such acts always amounting to a 
revocation. — In the Goods of Marshall (1869), 17 
W. R. 687. 

1814. .] — Testatrix executed a 

will in duplicate, Ac retained one copy herself, but 
placed the other in independent keeping. Sub- 
sequently she revoked the copy in her own 
possession, tearing off the signature. The ct. 
declined to grant probate on motion of the 
unmutilated paper which had remained out of her 


possession . — In the Goods of Slade (Lady) (1809), 
20 L. T. 330 ; 33 J. P. 311. . „ 

1815 . Scratched out with knife.] — 

A will which after execution had remained in the 
custody of deceased was found in her repositories 
after her death with her own signature Ac the 
signatures of the attesting witnesses scratched 
out as with a knife : — Held : there was a revoca- 
tion within the requirements of Wills Act, 1837 
(c. 26), s. 20.— In the Goods of Morton (1887), 12 
P. I). 141 ; 56 L. J. P. 96 ; 57 L. T. 501 ; 51 J. P. 
680 ; 35 W. R. 735 ; 3 T. L. R. 577. 

Annotation: — Co usd. In the Goods of Godfrey (1893), 69 

L T 22. 

1816. Signature still legible.] 

Scratching with a knife, which is a lateral cutting 
unless carried by testator to the extent of rendering 
his signature illegible, does not amount to a 
revocation within the terms of Wills Act, 1837 
(c. 26), s. 20 . — In the Goods of Godfrey (1893), 
69 L. T. 22 ; 1 R. 484. 

1817. Witnesses* signature — Cut or torn 

off.] — At deceased’s death his will Ac codicil were 
found in this condition, the names of the attesting 
witnesses Ac the attestation clauses were torn away 
from the last sheet of the will Ac the foot of the 
codicil, but deceased’s signature remained intact 
both at the end of the will Ac codicil, & at the foot 
of each sheet of the will. Certain lines Ac parts of 
lines in the will were also struck through with blue 
ink \—Hcld : the act of tearing was sufficient to 
revoke the will, when combined with the pre- 
sumption, arising from the circumstances, that 
it was strongly against deceased’s intention that 
this will should stand. — A braham v. Joseph 
( 1859), 5 Jur. N. S. 179. 

1818. .] — (1) The signatures of 

the attesting witnesses to a will being an essential 
part of the will, the; tearing them off by testator 
animo revocandi revokes the will. 

(2) Where a will of which the testator has the 
custody is found so mutilated after liis death, the 
presumption is, that the mutilation was the act 
of testator, done animo revocandi. — Evans v. 
Hallow, In the Goods of Hallow (1862), 31 
L. J. P. M. Ac A. 128 ; 26 J. P. 631. 

1819. .] — In the Goods of 

Marshall, No. 1813, ante. 

1820. .] — Testator cut from the 

will the portion of the document on which the name 
<fc address of the second attesting witness were 
written. The excised part was also mutilated, 
but the name Ac address of the witness remained 
legible upon it, Ac it was found with the will in 
testator’s writing desk. The ct. being satisfied 
that the name had not been removed animo 
revocandi, decreed probate of the instrument. 

Semble : the names of the attesting witnesses 
are an essential part of the will, At their removal 
from the will animo revocandi will render it 
inoperative . — In the Goods of Wheeler (1879), 49 
L. J. P. 29 ; 42 L. T. 60 ; 11 J. P. 285 ; 28 W. R. 
476. 

1821. Name re-wrltten by another 

person.] — A will, being regularly executed Ac 
attested, the name of one of the attesting witnesses, 
with the knowledge of deceased, afterwards cut off, 
Ac written by another person, not in the presence of 
deceased, admitted to probate . — In the Goods of 
Tozer (1842), 2 Notes of Cases, 11 ; 7 Jur. 134. 

1822. Scratched out .] — In the Goods 

of Morton, No. 1815, ante . 

1823. Names Illegible.] — Testator, 


new will, & having the draft with him but by tearing off his name & seal. Sc t estate. — Doe d. Crooks v. Cummings, 

for that purpose, oancelled the first then died suddenly before executing 6 U. C. It. 305. CAN. 

will not by obliterations Sc alterations, the other will : — II cld : A. died in- 
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Sect. 1 . — Revocation : Sub-sect. 7 . A. ic).& B . (a) & 
(b) i . cfc wj 

besides a will, left a second testamentary paper, 
to which his signature was attached. The place, 
however, in which the names of the attesting 
witnesses should have appeared was scratched over 
with a pen A ink, so that no letter of a name could 
be deciphered : — Held : this latter paper was 
revoked. — In the Goods of James (1860), 7 Jur. 
N. S. 52. 

1824. Cut through — In cutting off 

immaterial portion.] — Testatrix duly executed her 
last will. At some date subsequently she added 
something in writing at the foot of the will. She 
afterwards appeared to have cut off this addition, 
A, in doing this, cut through the name of one of 
the attesting witnesses. Sufficient, however, 
remained for the name to be still legible. There 
was also a piece cut out in the margin of the will. 
The signature of testatrix all the other material 
parts of the will remained intact. The ct., upon 
motion, admitted the document to proof in its 
mutilated form. — In the Goods of Taylor (1890), 
68 L. T. 280 ; 6 T. L. K. 875. 

1825. -- — — — Erasure by witnesses them- 
selves.] — The erasure of their signatures by the 
attesting witnesses to a will cannot affect the 
validity of the instrument. 

A., who had previously executed a will A codicil, 
A who was suffering from paralysis, requested two 
physicians who were in attendance upon him to 
prepare for him a fresh testamentary instrument. 
One of t he physicians thereupon wrote upon a card 
the following words : “ £80,000 to Miss Robinson, 
to be tied up to her for life, A after her death to 
come hack to my family A divided fair A equally.” 
Testator made liis mark in the middle of the 
writing after the word ” life,” although there was 
sufficient space for the mark at the foot of the 
card. The two physicians who were present when 
the mark was made signed their initials on the 
back of the card, the initials being preceded by the 
words “ Witnesses to mark,” A followed by the 
dat e. The witnesses, with the consent of deceased, 
afterwards erased their initials : — Held : although 
the writing on the card constituted a testamentary 
document, A the writing by the witnesses of their 
initials on the back of the card was a sufficient 
attestation, A the subsequent erasure of those 
initials would not operate as a revocation of the 
instrument, testator’s mark in the middle of the 
writing was not a valid execution, A probate of the 
card must be refused. — Margary v. Robinson 
(1886), 12 P. 1). 8 ; 56 L. .T. P. 42 ; 57 L. T. 281 ; 
51 J. P. 107 ; 85 W. R. 350. 

Annotations : — Distd. Iloylc v. Hurris, [1895] P. 163. Reid. 

In Vce Goods of Hughes (1887), 50 L. J. P. 7J ; In the 

Goods of Greenwood (1891), 6G L. T. 61. 

B. Intention to Destroy. 

(a) In General. 

1826. Testator subsequently repenting — Will 
revoked.] — Tearing of a will by testator, who 
afterwards repented. Primd facie , a revocation.- — 
In the Goods of Colberg (1841), 2 Curt. 832 ; 1 
Notes of Cases, 90 ; 163 E. R. 600. 

1827. - Francis v. Francis (1885), 

IT. L. R. 512. 


(6) Necessity for Intention. 
i. In General . 

See Wills Act, 1837 (c. 26), s. 20. 

1828. Intention to revoke necessary.] — In the 

Goods of Tozer, No. 1821, ante . 

1829. .] — An illiterate testatrix having, as 

presumed, destroyed her will, upon the execution 
of a codicil, under the impression, as alleged, that 
it was of no further use ; allegation setting up the 
draft will, rejected, A the codicil refused probate. 

The first question is, did testatrix destroy the 
will ? The second is, did she do it animo revocandi 
( per Opr.). — Fogden v. Fogden (1844), 3 Notes of 
Cases, 266. 

1830. .] — Where a will of an aged testatrix 

was found after her death with her signature at 
the foot d (‘faced so as to be nearly but not wholly 
illegible, without any information as to when or 
by whom done : — Held : the obliteration, not 
appearing to have been done animo revocandi , 
did not amount to a revocation. — Shaw v. Thorne 
(1846), 4 Notes of Cases, 649. 

1831. .] — Where all the testamentary 

papers of deceased, dated before 1838, were found 
after his death to have had his signature struck 
through with a pen A ink, A no positive evidence 
could be obtained as to when this was done ; 
the ct., upon evidence that deceased, at a late 
period, meditated making a new will — held, with 
consent of all parties interested, that the act was 
done after 1838, A not animo revocandi y but as a 
preparatory step to making a new will ; A adminis- 
tration with the papers consequently decreed. — 
In the Goods of 1)e Rode (1817), 5 Notes of Cases, 
189. 

Annotation : — Apld. In the Goods of Eoles (1862). 2 Sw. A Tr. 

GOO. 

1832. .] — Clogstoun v. Walcott, No. 1 736, 

ante. 

1833. .J — After the death of testator, his 

will dated in 1844, was found with his original 
signature erased, but another signature by him 
appeared a short distance beneath : — Held : the 
original signature was not erased animo revocandi 
as required by Wills Act, 1837 (c. 26), A in the 
probate the original signature must be restored, A 
the second signature omitted. 

The original signature of deceased has been 
erased, but bv whom A with what motive it is not 
easy to determine (Dr. Lusiiington). — In the 
Goods of King (1851), 2 Rob. Eccl. 403 ; 163 E. R. 
1360. 

1834. — — Clarke v. Scripps, No. 1485, 

ante. 

1835. - .j- Rowell v. Rowell, No. 1944, 

post. 

1836. — .] Cheese v. Lovejoy, No. 1786, 

ante. 

1837. Intention must be completed.] — 

Testator being angry with one of the devisees 
named in his will, began to tear it, with the 
intention of destroying it ; A having torn it into 
four pieces, was prevented from proceeding further, 
partly by the efforts of a bystander, who seized 
his arms, A partly by the entreaties of the devisee. 
Upon this he became calm ; A having put by the 
several pieces, lie expressed his satisfaction that 
no material part of the writing had been injured, 


PART X. SECT. 1, SUB-SECT. 7. 


e. Necessity for evidence — To rebut 
presumption of intention to revoke .J — 
Russell r. Match ett, [1903J St. R. 
Qd. 98.— A US. 


PART X. SECT. 1, SUB-SECT. 7. 

B. 

1828i. Intention to revoke necessary. ] — 
h the revocation by destruction in 
done animo revocandi , it in no revoca- 
tion. — Frkel v. Robinson, 18 O. L. R. 
05 1. —CAN. 

1828 ii. - 


revoked in order to make a gift in 
favour of another person, A it is clear 
that there is no intention to revoke 
unless for such purpose, then the 
doctrine of Onions v. Tyrcr, 1 P. Wins. 
343, applies. — Pembeh'i on Estate v. 
Lewis (B. C.), [1917] 3 W. W. It. 791 ; 
25 B. C. R. 118.— CAN. 


.]— If a will be simply 
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& that it was no worse : — Held : it was on these 
facts properly left to the jury to say whether he 
had completely finished all that he intended to do 
for the purpose of destroying the will ; & the jury 
having found that he had not, the ct. refused to 
disturb the verdict & supported the will. — Dob d. 
Perkes v . Perkes (1820), 3 B. & Aid. 489 ; 100 
E. R. 740 ; previous proceedings , Gow, 186, N. P. 

Annotations : — Consd. Winsor v. Pratt (1821), 2 Brod. & 
Bing. 650 ; Doe d. Ileed v. Harris (1 837), (i Ad. & El. 209 ; 
Elms v. Elms (1858), 1 Sw. & Tr. 155 ; lit Cowling, 
.linkin v. Cowling, [1924] P. 113. Reid. In the Goods of 
Col berg (1841), 2 Curt. 832. 

1838. .] — Elms v. Elms, No. 1793, 

ante . 

1839. Proof of Intention — Question of fact.] 

— Doe d. Perkes v. Perkes, No. 1837, ante. 

1840. Destruction during incapacity — 

Insanity.] — A will partially defaced by testator 
while of unsound mind is to be pronounced for 
as it existed in its integral state, that being ascer- 
tainable. If testator of impeached sanity do some 
act with relation to his will, whose state of mind at 
the time of doing which, there is nothing to 
evidence aliunde , his rationality at such time or 
the contrary is to bo inferred from that of his 
act. — Scrub y & Finch v. Fordham (1822), 1 
Add. 74 ; 162 E. R. 27. 

Annotation Refd. Andrew v. Motley (1862), 12 C. B. N. S. 
514. 

1841. .] — Testatrix executed a 

will, & thereupon destroyed a former will, & sub- 
sequently executed two other wills. The last will 
was propounded, but abandoned. A decree then 
issued calling on all parties interested to show 
cause why probate of the instructions for the first 
will should not be granted ; <Sc the et.,on proof per 
testes that the instructions were of the same effect 
as the first will, that that will was executed when 
deceased was sane, but destroyed the other wills 
executed when insane, pronounced for the instruc- 
tions, & refused costs out of the estate to persons in 
distribution who by interrogatories set up insanity 
when the first will was executed . — In the Goods of 
Brand (1831), 3 Hag. Ecc. 754 ; 162 E. R. 1333. 

1842. .]- — A will torn by testator 

when in a delirious state not revoked. 

Deceased when delirious tore off a part of the 
will, now the presumption from this act, if unex- 
plained, would be against the instrument, but it 
appears that deceased, when restored to his senses, 
expressed his regret at having torn the will, & his 
wishes that it should operate. . . . There being 
sufficient to satisfy the ct. that the act was done by 
deceased when in a state of incapacity, it wiil 
allow probate of the will to pass (Sir H. .Tenner). — 
In the Goods of Shaw (1838), 1 Curt. 905 ; 163 
E. R. 313. 

1843. .] — If at the time of the 

attempted destruction he was not of sound mind 
the act can have no offeet upon (Tie instrument he 
attempted to destroy (Sir H. Jenner Fust). — 
Borlase v. Borlase (1845), 4 Notes of Cases, 106. 

Annotation: — Apld. Brunt v. Brunt (1873), L. R. 3 P. & D. 
37. 

1844. .] — Testator, having duly 

executed his will, became afterwards of unsound 
mind, & while in that state, destroyed it-. Having 
partially recovered, he expressed regret, & gave 
directions for the preparation of another will to 


the same effect. Before this was prepared, he 
destroyed himself. Probate granted of the un- 
executed draft of the original will . — In the Goods of 
Downer (1853), 1 Ecc. & Ad. 106 ; 23 L. T. O. S. 
11 ; 18 Jur. 66 ; 164 E. R. 61. 

1845. .] — Upon an application 

by the widow of testator for probate it appeared 
that while suffering from softening of the brain he 
had torn his will in pieces, & that the pieces had 
been collected & pasted together. The will left 
the estate to his wife for life, & after her death to 
his two sons, who were both abroad. The eldest 
son had advised his mother to take out probate, 
but no notice of the application had been given to 
the younger son : — Held : probate might be 
granted to the widow on her giving security for 
one-third of the personal estate of deceased, to 
cover the share to which the younger son would 
be entitled in the case of an intestacy . — In the Goods 
of IIine, [1893] P. 282 ; 63 L. J. P. 45 ; 69 L. T. 
458 ; 6 R. 573. 

1846. .] — Gill v. Gill, No. 1941, 

post. 

1847. Delirium tremens.] — Testator, 

having duly executed his will, subsequently, when 
suffering under an attack of delirium tremens, 
tore it in pieces. The pieces were preserved, & 
on his recovery he was informed of what he had 
done, A he answered he must have been mad 
when he did the act, & that he would malco a 
fresh will, which intention he did not carry out : — 
Held : the will was not revoked. — Brunt v . 
Brunt (1873), L. R. 3 P. & D. 37 ; 28 L. T. 368 ; 
37 J. 1>. 312 ; 21 W. R. 392. 

1848. Intoxication.] — Where a will 

had been destroyed by testator when drunk, <fc 
the pieces pasted together by him next day when 
sober, & it was evident he wished the will to stand, 
the ct., the estate being worth £1,300, granted 
probate to the extrix. & universal legatee named in 
the will. — In the Goods of Brassington, [1902J 
P. 1 ; 71 L. J. P. 0 ; 85 L. T. 644 ; 18 T. L. R. 15. 

1849. Accidental destruction — Mere 

acquiescence by testator insufficient.] — If a will is 
accidentally destroyed by lire, mere acquiescence 
by testator will not amount to voluntary revoca- 
tion . — Re Booth, Booth v. Booth, [1926] P. 118 ; 
95 L. J. P. 64 ; 135 L. T. 229 ; 42 T. L. R. 454. 

ii. Effect of Mistake. 

1850. Will not revoked.] — Probate allowed of 
a copy of a duly executed codicil which had been 
burnt by mistake . — In the Goods of Thornton 
(1841), 2 Curt. 943 ; 1 Notes of Cases, 216 ; 103 
E. R. 628. 

1851. Erroneous belief in validity of sub- 

sequent will.] — A will in nine sheets sealed, etc., 
by testator, who intending a new will signed a draft 
thereof, & then tears off eight seals from the former, 
yet held good for the real estate, & the other for 
the personal. — H yde v. Hyde (1708), 3 Rep. Oh. 
155 ; 1 Eq. Cas. Abr. 409 ; 21 E. R. 755, L. C. 

Annotations : — Apld. Limbery v. Mason (1734), 2 Com. 451 ; 
Porrott v. Porrott (1811), 14 East, 423. Distd. Doo d. 
Perks v. Perks (1820), Gow, 186. Consd. Dancer v. 
Crabb (1873), L. R. 3 P. & D. 98. Apld. Beardsley v. 
Laoey (1897), 78 L. T. 25. Consd. Godman v. God man, 
[1920 J P. 261. Refd. Brudenell v. Houghton (1741), 2 
Atk. 268 ; Bibb d. Mole v. Thomas (1775), 2 Win. Bl. 
1043 ; llabergham v. Vincent (1793), 4 Bro. C. C. 353; 
Forraris v. Hertford, (1843) 3 Curt. 468. 


PART X. SECT, j, SUB-SECT. 7.— 
B. (b) il. 

1850 i. Will not revoked.]— There is 
no doubt that certain acts done by a 
testator, which operate as a revocation 
or destruction of a will or codicil, may 
admit of qualification. Cancelling an 
instrument & destroying it, by burning 

J. — VOL. XLIV. 


or otherwise, are acts which depend 
on the Intention with which they are 
performed ; & if they are done under a 
mistake as to the effect or legal conse- 
quence, e.a. where the act is done for the 
purpose of setting up another instru- 
ment & this other instrument fails in 
effect the ct. wiil go back to the 


intention, will qualify the act, & will 
hold that it was conditional — that it 
was accomplished for a purpose which 
has failed & that it must not have an 
effect different from & opposed to the 
intention of testator. — Newton v. 
Newton (1861), 12 I. Ch. R. 118, 128.— 
1R. 


A A 



354 


Wills. 


Sect . 1. — Revocation ; Sub-sect. 7, B. (b) ii., <Sc 

1852 . .] — Cancelling a former will by 

mistake* or on a presumption that a later will is 
good, which proves void, will not let in the heir. — 
Onions v. Tyrer (1716), 1 P. Wms. 343 ; 2 Vern. 
741 ; 24 E. B. 418 ; sub nom. Onyons v. Tryerh, 
Prec. Oh. 459 ; Gilb. Oh. 130, L. C. 

Annotations : — Consd. Limbory v. Mason (1731), 2 Com. 451. 
Distd. A.-G. v. Lloyd (1747), 3 Atlc. 551 ; Hick v. More 
(1753), 3 Keny. 117. Consd. Goodright d. Glazier v. 
Glazier (1770), 4 Burr. 2512: Glazier v. Glazier (1774), 
LoiTt, 575. Expld. Burtenshaw v. Gilbert (17 74), 1 
Cowp. 49 ; Dbtd. Goodright d. Kofl'e v. Harwood (17 74), 
Loffl. 282. Apld. Ex p. Ilchestcr, (1803), 7 Ves. 348 
Consd. Short d. Gastrell v. Smith (1803), 4 East, 419 ; 
Winsor v. Pratt (1821), 2 Brod. & Bing. 650. Apld. 
Kirke v. Kirkc (1828), 4 Russ. 4 35. Distd. Hobbs v. 
Knight (1838), 1 Curt. 768. Consd. Birkhead v. Bowdoin 
(1842), 2 Notes of Cases, 66 ; Tupper v. Tapper (1855), 
1 K. & J. 665. Distd. Williams t\ Tyley (1858), John. 
530 ; Nevill v. Boddam (1860), 28 Beay. 554. Consd. 
Rawline v. Rickards (1860), 28 Beav. 370. Expld. Quinn 
v. Butler (1868), L. R. C Eq. 225. Consd. Dancer r. Crabb 
(1873), L. It. 3 P. D. 98 ; Alexander t\ Kirkpatrick 
(1874), L. It. 2 Sc. & Div. 397. Apld. Be Fleetwood, 
Sidegrcaves v. Brewer (1880), 15 Ch- D. 594. Consd. 
Beardsley r. Lacey (1897), 78 L. T. 25. Apld. h'c Bernard’s 
Setthnt., Bernard v. Jones, [191 6 J 1 (’ll. 552. Consd. 
Ward v. Van dor LoelF, Buniyeat t\ Van der LocfF, [1924J 
A. C. 653. Refd. Bibb d. Mole r. Thomah (1775), 2 Win. 
Bl. 1043. Porrott v. Berrot.t (1811), 14 East, 423 ; 
Doe d. Perks v. Pejkfl (1820), Gow, 186; Brooke v. 
Kent (1840), 3 Moo. P. C. C. 331 ; Ford v. Do Pontes 
(1861), 30 Beav. 572 ; lbbott v. Bell (1805), 34 Beav. 395. 

1853. .] — A wiJl was destroyed by 

testator, on the supposition that he had sub- 
stituted another for it, but which was not duly 
executed. Probate of a copy of the first will 
granted. — Scott v. Scott (1859), 1 Sw. k Tr. 258 ; 
5 Jur. N. S. 228. 

1854. .] — B. duly executed a will in 

Aug. 1857 ; in J uly, 1859, lie executed another will, 
purporting to revoke the will of 1857 ; in a suit- 
respecting the validity of the will of 1859, the 
Ct. of Probate pronounced against the validity 
of such w r ill. The draft of the w ill of 1857 was then 
propounded, A it was proved that after the 
execution of the W’ill of 1859, B. had called for the 
will of 1857, A after appearing to read it had torn 
it up saying, “ It is of no use now, 1 have another.” 
Most of the above facts were admitted on the 
record, k the ct. held that there was no proof of Die 
destruction of the ’svill of 1857 with intention to 
revoke, so as to satisfy Wills Act, 1837 (e. 26), 
s. 20, decreed probate of the draft thereof, k 
ordered the costs of all parties to be paid out of the 
estate. — Clarkson r. Clarkson (1862), 2 Sw. 
k Tr. 497 ; 31 L. J. P. M. k A. 143 ; 6 L. T. 506 ; 
26 J. F. 631 ; 10 W. B. 781 ; 164 E. B. 1090. 

Annotations Apld. Beardsley v. Lacey (1897), 67 L. J. P. 
3o. Refd. lie Southerden, Adams v. Soutberden, [1925J 

P.177. 

1855. Erroneous Impression that will 

Invalid.] — If a testamentary paper be cancelled, 
law r infers the revocation of it unless it can be 
clearly shown that it once existed as a finished will, 
k that testator adhered to it throughout in mind 
k intention, notwithstanding its cancellation. 

It is not attempted, however, to set up this as 
an unfinished paper, k one in its progress to com- 
pletion ; but as a finished paper, which has been 
cancelled, sine animo revocandi by testatrix, under 


an erroneous impression, that the law did not 

E ermit her, as a minor, to dispose of her property 
y will. Now it is perfectly true, that, in legal 
consideration, a will may be cancelled, without 
being revoked. The cancelling, itself, is an 
equivocal act, k, in order to operate as a revocation, 
must be done animo revocandi. A will, therefore, 
cancelled through accident, or by mistake, is not 
revoked (Sin J. Nicholl). — Thynne (Lord 
John) v. Stanhope (1822), 1 Add. 52 ; 102 E. B. 
19. 

1856. .] — Testator, under the false 

impression that his will was invalid, tore it up. 
Immediately afterwards, on reconsideration, ho 
collected the pieces, k placed them together 
amongst his papers of importance, k preserved 
them until his death : — Held : as the act done was 
not accompanied by an intention to revoke a 
valid will, it was ineffectual, k the will was 
admitted to probate. — G ii.es v . Warren (1872), 
L. B. 2 F. & D. 401 ; 41 L. J. F. k M. 59 ; 20 
L. T. 780 ; 30 J. F. 003 ; 20 W. B. 827. 

1857. — .]• — Testatrix, being under an 

erroneous impression that a codicil had not 
been duly executed, directed it to be torn up k 
sent to her solr. to be recopied, but died before 
she could re-ex ecutc it : — Held : in the circum- 
stances, probate of the codicil might be allowed. — 
In the. Hoods of Thornton (1889), 14 F. 1). 82 ; 58 
L. J. F. 82 ; 01 L. T. 200 ; 53 J. F. 407. 

1858. Execution of codicil— Will destroyed 

as useless.] — Testator, having duly executed a 
codicil to his last will, destroyed the latter docu- 
ment under the impression that it was of no further 
use. The ct. admitted the contents of the will as 
set forth in a draft thereof, together with the 
codicil, to probate. — Beardsley v. Lacey (1897), 
67 L. J. F. 35 ; 78 L. T. 25 ; 14 T. L. li. 140. 

Annotation : — Consd. lie 8outherdm, Adams v. Southerden, 
[1925J P. J 77. 

See, also, Sub-sect. 8, B. ( b ), post. 

(c) Presumption of Intention. 
i. Will Not Forthcoming at Testator's Death. 

1859. Whether destruction with intention to 
revoke presumed.] — Deceased died on Oct. 19, 
1831, having made a w r ill in 1820, k three codicils, 
all formally executed k attested to carry realty ; 
he destroyed the will, but- on each of the codicils 
was written, ” June 18, 1830, my will, J. F.,” k 
other indorsements at a subsequent date, inferring 
that lie considered that at such time lie had no 
will. In 1830 lie executed a new will k a codicil, 
the latter subsequent to June, 1830, which will k 
codicil were not forthcoming, k in 1831 lie executed 
a settlement. Three codicils, the settlement, k its 
envelope were propounded as together containing 
the will, the ct., holding first-, that the destruction 
of the will of 1820, primd facie, revoked the 
codicils, that the words writ-ten on the codicils 
were not conclusive of an intention that they 
should operate as substantive papers, that 
evidence dehors the papers w r as therefore admis- 
sible, k on such evidence that the will k codicil 
of 1830 must be presumed to have been destroyed 


PART X. SECT. 1, SUB-SECT. 7 
B. (c) L 

1859 i. TJ h ether destruction uHth 
ten turn to revoke presumed. J — ■’When 
will duly executed, Sc last seen 
testator's possession, 1 r not forthcoru 
at ills death, the presumption is t 
it was destroyed by the testator anil 
revocandi . — McCauley v. McCauj 
( 1910), 10 C. L. It. 434. — AUS. 

1859 ii. .J — h'c I^efpekill, U8 

St. It. Qd. 154— AUS. 


1859 iii. . ] — lie Nam Sim; (1912), 

19 W. L. li. 858 ; 1 W. W. It. 472 ; 1 
D. L. It. 45.— CAN. 

1859 iv. .]— Re Derby, [1925] l 

D. L. It. 930 ; 56 O. L. It. 278.— CAN. 

1869 v. . ] — 1 n the Goods of Pau 1ST 

(1913), 47 1. L. T. 284. — JR. 

1859 vi. .]— Deceased was proved 

to have made a will & the solr. who drew 
it stated that he believed he had 
handed it to deceased, but could pro- 
duce no receipt for it. The will could 


not- be found after the death of deceased. 
It was proved that deceased had 
referred to the will as it still in existence, 
in speaking to his solr. shortly before 
Ills death, & in speaking to a brother 
(who was not interested under it) im- 
mediately before Ills death \—llcld : any 
presumption of revocation by destruc- 
tion was rebutted. — P ublic Trustee 
v. Kells, 23 N. Z. L. R. 605. — N.Z. 

1859 vii. lie Wellbrock, 

[1920] N. Z. L. It. 1.— N.Z. 
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by deceased, but though destroyed, would primd 
facie have been revocatory of the former will A 
codicils, & that the settlement was intended as a 
substitution for the codicils, pronounced for an 
intestacy, & refused costs out of the estate. — 
Coppin v. Dillon (1832), 4 Hag. Ecc. 361 ; 162 
E. R. 1478. 

1860. .] — The will not being forthcoming, 

the presumption is, that it was destroyed by 
deceased (Sir Ii. Jenner Fust). — In the Goods of 
Clifford (1848), 2 Notes of Cases, 125. 

1861. .] — Deceased made a will in 1840, A 

in 1867, while on a visit to a friend, he employed 
himself much in writing, & stated he was writing 
out his wiU, & he gave his friend a paper- writing 
which, he said, was a copy of his will which he was 
going to execute. Shortly after he duly executed 
a will, which, however, could not be found. The 
paper-writing revoked all former wills : — Held : 
the will of 1840 w r as revoked by a will made in 
1867, which, not being forthcoming, must be pre- 
sumed to be revoked by destruction, A an in- 
testacy was decreed. — Johnson v. Byford (1868), 
L. K. 1 P. A D. 546 ; 37 B. J. P. A M. 65 ; 18 
L. T. 769 ; 32 J. P. 663 ; 16 W. IB 1130. 

1862. • — — — Homerton v. IlEWJETT, No. 1508, 
ante. 

1863. Blank paper substituted for will.] — 

Abbott A Bearman v. Willstead (1885), 2 
T. L. It. 23. 

1864. Will not traced to possession of 

testator.]— Helyar v . Helyar, No. 1722, ante. 

1865. .J — The law presumes primd 

facie that if a paper, a will, be left at a party’s 
house it comes into his possession ; A that If it be 
thus traced into his possession A not be forth- 
coming at his death he destroyed it.-— Billie r. 
BILLIE (1829), 3 Hag. Ecc. 184 ; 162 E. IB 1124. 

A n notations : — Apld. Welch c. Phillips (JS,‘UJ), 1 Mon. I\ C. C. 

ii'J'J. Reid. Wurgcul c. Bollings ( I S' : i 2 ) , [ IIult. Ecc. 1M.L 

1866. .J — In June, 1856, deceased 

duly executed a will, which remained in his 
custody A possession. In Jail. 1861, the draft of 
a new will was forwarded to him for perusal, but 
such new wall was never completed. A few 
months before bis death, in conversation, be 
referred to the executed will as being still in exist- 
ence, A at a later period expressed an intention 
to settle the terms of the new one ; he died, how- 
ever, without carrying out his intention. On his 
death the draft of the new wall was found but not 
the execut ed will : — Held ; as the executed will, 
having been in the possession of deceased, was not 
found on his death, the presumption arose that he 
had destroyed it auimo revorandi : A as no evidence 
was forthcoming to rebut that presumption 
deceased died intestate. — In the Goods of Mitch E- 
BON (1863), 32 B. J. P. JVB A A. 202 ; 9 Jur. N. 8. 
360. 

1867. — - — .] — Testator made A dulv exe- 

cuted a will A afterwards a codicil revoking certain 
portions of the will. Hot h documents were handed 
to him by his sob*. They were in separate envelopes 
which were sealed up. On testator’s death the 
will only wa>s found, with the seal of the envelope 
containing it broken : — Held : although the pre- 
sumption of law must prevail as to the destruction 
of the codicil, probate could only be granted of 
such parts of the will as the codicil by its execution 
had not revoked . — In the Goods of Debac, Sanger 
v. Hart (1897), 77 E. T. 374. 

1868. Facts strengthening presump- 

tion.] — A. made her will in Mar. 1854, A a codicil 
in June, 1864, one of the legatees under the will 
having died since its execution. In May, 1 856, she 
executed another codicil, among other things 


appointing one of the parties benefited under the 
codicil of 1854, to be exor., in the room of one 
appointed in the will. At her death, in Dec. 1857, 
the will A second codicil were found in a tin box 
at the Bank of England, in which she kept her 
papers ; but the first codicil, of which testatrix 
took possession immediately after its execution, 
was nowhere to be found. 

On motion for probate of the draft of the first 
codicil, with the consont of the residuary legatees : 
— Held : the primd facie presumption of revocation 
was strengthened, rather than rebutted by the 
circumstances.- — In the Goods oj Shaw (1858), I 
Sw. A Tr. 62 ; 31 B. T. O. 8. 41 ; 164 E. Jtt. 
630. 

1869. — Whether proof of non-existence 

of will at death necessary.]— The presumption 
that a will in testator’s possession, A not forth- 
coming after Iris death, has been revoked, does not 
arise unless there is evidence to satisfy the ct. 
that it was not in existence at the time of his 
death. 

A will which had been in testator’s custody 
could not be found in his depositories after his 
death , but there was evidence of declarations 
recognising its existence up to within three weeks 
of his death ; there was no evidence of any change 
of intention during those three weeks, A the only 
person who was interested in an intestacy had 
access to A made a search in the depositories before 
they were searched by any other person. Coupling 
these facts with the non-appearance of the person 
interested in an in testae v, the ct. refused to pre- 
sume that the will had been revoked, A granted 
probate of the draft.— Finch v. Finch (1867), 
B. IB l P. A D. 371 ; 36 B. J. P. A M. 78 ; 10 
B. T. 268 ; 31 J. P. 617 ; 15 W. IB 797. 


Annotations : Consd. tic Sylww, Drake r. 
T. L. 1L 7 17. Refd. Allan r. Morrison, 


Sykes (1907). 23 
[1900] A. C. 004. 


1870. .]— If a will duly executed 

was in testator’s possession when last seen, A is 
not forthcoming after his death, there is a pre- 
sumption of law that he destroyed in auimo 
revocundi, but that presumption may be rebutted 
by evidence of facts. A letter written by testator 
alt er the will that he had cancelled it is not evidence 
of an effective revocation, but it is admissible in 
evidence as showing the state of mind A intention 
of testator. The evidence in the particular case 
held not to be sufficient to rebut the presumption. 
- Re Sykes, Drake v. Sykes (1907), 23 T. L. It. 


747, C. A. 

1871. — Testator becoming insane — 

Onus on party alleging revocation.] — Sprigge v . 
Sprigge, No. 1510, auic. 

1872. •] — In the Estate of 

Taylor, National A Provincial A Union Bank 
of England v . Taylor, No. 1515, ante. 

1873. — -- - — Rebuttal of presumption.]— 
Where a will is not traced out of deceased’s pos- 
session but is not forthcoming, the presumption 
of law is that he destroyed it, though that pre- 
sumption may be rebutted by proof, A the pre- 
sumption requires stronger evidence to rebut it 
when a charge of spoliation is made. The evidence 
establishing that deceased had possession of A 
access to his will, A might have destroyed it, A the 
presumption of law not being rebutted, a copy 
pronounced against. — -W argent v. Holungs 
( 1832), 4 Hag. Ecc. 245 ; 162 E. It. 1436. 

1874. .1— Where the duplicate 

of a will, executed by test atrix in 1845, retained in 
her possession, was not forthcoming at her death, 
nine months after : — Held the presumption of 
law arising from its non-appearance was rebutted 
by the circumstances A the will admitted to pro- 

A a 2 
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Sect. 1. — Revocation: Sub sect. 7, B. ( c ) i, & ii. ] 

bate. — Saunders v . Saunders (1848), 0 Notes of 
Cases, 518. 

A inhalations : — Apld. Williams v. Jones (1849), 7 Notes of 
Oases, 106. FoUd. Patten v . Poulton (1858), 1 Sw. & Tr. 
55. 

1875. .] — (1) The destruction of 

a second will, itself revoking one of prior date, does 
not reinstate the first will, even though it may be 
in existence at testator’s death. 

(2) This question arises under peculiar circum- 
stances. Deceased made a will, & some years after 
he made another will, revoking the first ; the 
second was not to be found after his death, & the 
ordinary presumption that he had destroyed it 
animo revocandi must, in the absence of any 
evidence to the contrary, prevail. — In the Goods of 
Brown (1858), 1 Sw. & Tr. 32 ; 27 L. J. 1\ & M. 
20 ; 30 L. T. O. S. 353 ; 4 Jur. N. S. 244 ; 164 
E. It. 015 ; previous proceedings , subnom. Brown v. 
Brown, 8 E. & B. 876. 

Annotations Generally, Reid. In the Goods of Gardner 
(1858), 1 Sw. Sc Tr. 109 ; In the Goods of Hodgkinson 
(1893), 62 L. J. 1\ 116 ; Barkvvcll v . Barkwcll, [1928] 
P. 91. 

1876. -.1 — S. L. duly executed a 
will, dated Aug. 19, 1857, whereby her property 
was almost equally divided amongst her nephews 
& nieces. This will was left in deceased’s pos- 
session, & was not found at her death. On the 
day before the funeral, S. P., deceased’s maid, 
produced a document, dated Aug. 3, 1857, which 
she alleged to be deceased’s will. It was written 
in large, awkward characters, & was very ill 
spelt. By it the nephews & nieces, with two 
exceptions, would have received Is. each, & S. P. 
have been materially benefited. This paper was 
not propounded : — Held : the presumption that a 
will left in the custody of testator, & not found at 
his death, has been destroyed by testator, was 
rebutted in this case by reason of the suspicious 
conduct of deceased’s maid, as connected with 
the document dated Aug. 3, 1857 , — Battyll v. 
Lyles & Phillips (1858), 4 Jur. N. S. 718. 

1877. .] — Jn the Goods of 

Mitciieson, No. 1860, ante. 

1878. .] — IIomekton v. Hewett, 

No. 1508, ante . 

1879. - Evidence.] — The rule of 

law is, that if a will be traced to the possession of 
deceased, & last seen there, is not forthcoming on 
his death, it is presumed to have been destroyed 
by himself, & that presumption must prevail, 
unless there is sufficient evidence to repel it, & to 
raise a higher degree of probability to the contrary. 

(2) The onus of proof in such cases lies upon the 
party propounding the will. — Welch v. Phillips 
(1836), 1 Moo. P. C. C. 299 ; 12 E. B. 828. 

Annotations : — As to (1) Apld. Saunders v. Saunders (1848), 

6 Notes of Cases, 618 ; Brown v. B row’ll (1868), 8 E. & B. 
876 ; Homcrton v. Hewett (1872), 26 L. T. 854 ; Allan 
t;. Morrison, [1900] A. C. 604. Consd. He Sykes, Drake 
v. Sykes (1907), 23 T. L. It. 747. Refd. James v. Cohen 
(1844), 3 Curt. 770 ; Patten v. Poulton (1858), 1 Sw. 

1880. 5 - .] — (1) The pre- 

sumption of fact, that a will, known to have been 
in testatrix’s custody, & not forthcoming at her 
death, was destroyed by her animo revocandi , is 
a primd facie presumption only, & may be rebutted 
by probable circumstances, among which declara- 
tions of unchanged affection & intention have much 
weight. (2) It is not necessary for the parties 
seeking probate, having proved the factum of the 
original instrument & given sufficient secondary 
evidence of its contents, to show how the original 
instrument was in fact destroyed or lost. — Patten 
v . Poulton (1858), 1 Sw. & Tr. 55 ; 27 L. J. P. & 


M. 41 ; 31 L. T. O. S. 40 ; 22 J. P. 180 ; 4 Jur. 

N. S. 341 ; 6 W. B. 458 ; 164 E. B. 626. 

Annotations: — As to (1) Consd. In the Goods of Debac, 

Sanger v. Hart (1897), 77 L. T. 374. Generally, Refd. 

Wliiteley v. King (1864), 10 Jur. N. S. 1079. 

1881. .] — Where a will & 

codicil, the drafts of which were produced, were 
proved to have been left by the attorney who drew 
them with testator after execution, but were not 
forthcoming after his death, declarations of testator 
to various members of his family down to a few 
days before his death, expressive of his satisfaction 
at having settled his affairs, & intimating that his 
will was left with his attorney, were held to have 
been properly admitted, to rebut the presumption 
that the will & codicil had been destroyed by the 
testator animo revocandi . — Wiiiteley v. King 
(1864), 17 C. B. N. S. 756 ; 5 New Bep. 12 ; 11 
L. T. 342 ; 10 Jur. N. S. 1079 ; 13 W. B. 83 ; 
144 E. B. 303. 

Annotation: — Refd. Johnson v. Lyford (1868), 18 L. T. 769. 

1882. .] — Eckersley v. 

Platt, No. 1950, post. 

1883. .] — In order to rebut 

the presumption of revocation arising from a will 
which was in testator’s possession not being found 
after his death, evidence was produced of declara- 
tions by the testator showing an intention to 
adhere to the will. The ct. held that evidence of 
declarations of an intention not to adhere to the 
will, produced by the opponents of the will, was 
admissible to contradict the evidence of adher- 
ence, whatever might be the form of words in 
which such intention was expressed ; & therefore 
that a declaration by testator that he had burnt 
his will was admissible, not as evidence of the fact 
of destruction, but as evidence of intention. — 
Keen v. Keen (1873), L. B. 3 P. & D. 105 ; 42 
L. J. P. & M. 61 ; 29 L. T. 247 ; 37 J. P. 696. 

Annotations .—Apld. lie Sykes, Drake r. Sykes (1907), 23 

T. L. 11. 747. Refd. Atkinson v. Morris (1896), 75 L. T. 

440. 

1884. -.] — Testator, pos- 
sessed of considerable real & personal estate, duly 
made & executed a holograph will, to which, at 
different times, lie added eight codicils. Tho will 
& codicils were kept in a common box accessible 
to the inmates of the house. Upon testator’s 
death, the will was missing, & was never found. 
Thereupon, a daughter of testator wrote out the 
contents of the will from memory, there being no 
draft or copy of it. The daughter had lived with 
testator all her life ; he had constantly consulted 
her about the will & explained its provisions to her, 
& she had from time to time assisted him to make 
& alter it. It was admitted that there were some 
ulterior limitations of the real estate, & some 
small legacies which the daughter could not 
remember, but her veracity & honesty of purpose 
were not impugned by those who opposed probate. 
By the alleged will the daughter took a consider- 
able share in testator’s property, & particularly 
in the residuary personal estate. Her statement 
of the will was, in some degree, corroborated as to 
the realty by the codicils, & as to the personalty by 
other papers of testator’s found in the box, & also 
by his verbal declarations made after the execution 
of the will to his friends & relatives, but there was 
no direct corroboration of the residuary bequest 
to the daughter. The ct., being satisfied that there 
was sufficient evidence to rebut the presumption 
of testator’s having destroyed the will animo 
revocandi , & being also satisfied that the contents 
of the will were substantially as stated by the 
daughter : — Held : probate of the will as written 
down by the daughter should be granted. — Sugden 
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v. St. Leonards (Lord) (1876), 1 P. D. 154 ; 45 
L. J. P. 49 ; 34 L. T. 372 ; 24 W. B. 860, C. A. 

Annotations : — Consd. Woodward v. Goulstone (1886), 11 

App. Cas. 469. Folld. Clark v. Dixon (1891), 8 T. L. R. 11. 

Reid. Gardlnor v. Courthope (1886), 12 P. D. 14 ; Harris 

v. Knight (1890), 15 P. D. 170 ; Allan v. Morrison, [1900] 

A. C. 604 ; lie Sykes, Drake v. Sykes (1907), 23 T. L. It. 

747 : In the Goods of Phibbs (1917), 86 L. J. P. 81. 

Mentd. Krehl v. Burrell (1878), 10 Ch. D. 420 ; Gould u. 

Lakes (1880), 6 P. D. 1 ; Atkinson v. Morris, [1897] P. 

40 ; Gill v. Gill, [1909] P. 157 ; Read v. Price, [1909] 

2 K. B. 724 : Re Jossop, [1924] P. 221; Barkwell v. 

Barkwoll, [1928] P. 91. 

1885. .] — Clark v. Dixon 

(1891), 8 T. L. R. 11. 

1886. -.]— Where a will 

duly executed, traced to testator’s possession & last 
seen there, is not forthcoming on his death, the 
presumption is that it was destroyed by himself. 
To rebut it there must bo sufficient evidence that 
it was not destroyed by testator animo rcvocandi : 
— Held : in this case concurrent findings that it 
had not been rebutted could not be disturbed. 
There is a presumption against its fraudulent 
abstraction either before or after his death, but 
the circumstances which render such abstraction 
possible must be taken into account in arriving at 
the result of the evidence. — Allan v. Morrison, 
[1900] A. C. 004 ; 09 L. J. P. C. 141, P. C. 

Annotation : — Refd. Re Sykes, Drake v. Sykes (1907), 23 

T. L. R. 747. 

1887. — — .] — Re Sykes, 

Drake v. Sykes, No. 1870, ante. 

1888. .] — Whore a will has 

been destroyed by testator, although the pre- 
sumption is that he destroyed it animo rcvocandi , 
this presumption can be rebutted by proof that 
ho destroyed it in error, & such proof will be 
inferred from a statement ten days before his death, 
& long after the presumed date of destruction in 
error, indicating a belief by testator that the will 
was then still in existence. — In the Estate of 
Templemoiie (1925), 09 Sol. Jo. 382. 

1889. — Onus of proof.] — Welch v. 

Phillips, No. 1879, ante. 

1890. — — - .] — Brown v. 

Brown, No. 1724, ante. 

1891. Destruction of document referred to 

In will.] — In order that an unattesled paper may 
be adopted as part of a duly attested will, it must 
be referred to by the will in such a manner as shall, 
with the assistance of parol evidence when neces- 
sary & properly admissible, leave no doubt of its 
identity. Where a codicil refers to two memo- 
randums, & only one is found, effect must be given 
to that which is found, for, either the ordinary 
presumption must prevail, that the missing paper 
was destroyed by testatrix animo rcvocandi , or 
the principle must be applied that the apparent 
testamentary intentions of testator arc not to be 
disappointed, merely because he made other dis- 
positions of his property which are unknown by 
reason of tho testamentary paper whch contained 
them not being forthcoming. — Dickinson v. 
Stidolph (1861), 11 C. B. N. S. 341 ; 142 E. R. 
828. 

Annotations : — Apld. Sugden v. St. Leonards (]87G), 1 P. D. 

154. Reid. Ibbott v. Bell (1865), 34 Beav. 395. 

1892. Will executed In duplicate — Testator’s 

duplicate not forthcoming.] — Whore a will has 
been executed in duplicate, one only being retained 
by testatrix, & such duplicate is not forthcoming 
after her decease, the presumption of law is that 
she destroyed it ammo rcvocandi. — Jones v. 
IIarding (1887), 58 L. T. 60 ; 52 J. P. 71. 


1893. Testator becoming Insane.] 

— P. duly executed his will in duplicate in Aug. 
1813 ; one copy he deposited with one of the exors. 
therein named ; as to the other, there was no 
evidence whether lie retained it in his own custody 
or not. He became insane in 1827, & so remained 
till his death. Only tho copy in the custody of the 
exor. was then forthcoming : — Held: the ordinary 
legal presumptions as to revocation of one duplicate 
by reason of the destruction or non-appearance 
of the other, did not under tho circumstances 
arise ; & probate of the copy in the hands of the 
exor. was granted. — T opham & Tombs v. Norris 
( 1857), 29 Li. T. O. 8. 346. 

1894. Whether revocation of codicil implied — 
From destruction of will.] — G rimwood v. Cozens, 
No. 1 737, ante . 

1895. .] — Jn the Goods of Turner, No. 

1751, ante. 

ii. Will Found Mutilated. 

1896. Whether destruction with intention to 
revoke presumed— Seal torn off.] — Will found with 
the seal torn off, in the repositories of deceased : — 
Held : the act was done animo canccllandi. — 
Davies v. Davies (1753), 1 Lee, 444 ; 161 E. R. 
164. 

Annotations : — Refd. Price v. Powell (1858), 3 H. & N. 341 ; 

Andrew v. Motley (1802), 12 C. B. N. S. 514 ; Bell v . 

Fothergill (1870), L. R. 2 P. & D. 148. 

1897. .] — A will found in deceased’s 

repositories with the seal cut off is to be presumed 
to be cancelled by himself anhno canccllandi , <fc 
can only be revived by some further act. — 
Lamb ell v. Lambell (1831), 3 Hag. Ecc. 568 ; 
162 E. R. 1266. 

Annotations : —Refd. Brown v. Brown (1854), 1 F.oe. & Ad. 

123 ; Price r. Powell (1858), 3 H. & N. 341 ; Andrew v. 

Motley (1862), 12 C. B N. S. 514; Bell v. Fothergill 

(1870), L. R. 2 P. &. D 148. 

1898. Will divided in middle.]— A will was 

written upon very brittle paper. Testator had 
given instructions for a new will, but died before it 
could be executed. The former will was found in 
a box tied up with a draught of the new will, 
divided in the middle, but without any other 
indication of having been cancelled, the seal & 
signatures remaining : — Held : these circumstances 
did not afford a sufficient presumption that tho 
paper was torn by deceased for the purpose of 
revoking it, but the possibility & probability was 
that it was occasioned by the wear & tear of a 
brittle paper. — B igge v. Bigge (1845) 3 Notes of 
Cases, 601 ; 4 L. T. O. S. 474 ; 9 Jur. 192. 

1899. Signature Sc attestation clause cut or 

torn off.] — A. made his will, being in extreme 
illness, on Dec. 15, & placed it in his mother’s 
custody. At his request his mother gave it to him 
on Dec. 21. On Dec. 22 he died, <fc the will was 
found under the bolster of his bed, with the signa- 
tures & attestation clause torn off ; the latter 
were nowhere to be found. A. had expressed no 
dissatisfaction with his said will. 

On motion for probate of tho paper to his widow 
as extrix. : — Held : the will was revoked. — In the 
Goods of Lewis (1858), 1 Sw. & Tr. 31 ; 27 L. J. 
P. & M. 31 ; 30 L. T. O. 8. 353 ; 4 Jur. N. S. 243 ; 
164 E. R. 615. 

1900. — — Middle sheets removed.] — T. G. 

duly executed a will on six or eight detached sheets 
of paper. At the time of execution he subscribed 
his name at the foot of each sheet in the presence 
of the attesting witnesses, who thereupon also 
subscribed in his presence each sheet. On his 
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f. Whether destruction with intention to revoke presumed— Clause bequeathing legacy cut out — Whole will not revoked.] 
Re Talbot, [1925] S. A. S. R, 100— AUS. 
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death two of the middle sheets of the will only 
were found amongst his papers, A there was no 
trace of the remaining sheets. 

On motion to decree letters of administration 
with these sheets, as the will annexed : — Held : 
the signatures at the end of the will, being the only 
ones that satisfied the Wills Act, having been 
destroyed, the will must be presumed to have been 
revoked . — In the Goods of Gullan (1858), 1 Sw. & 
Tr. 23 ; 27 L. .1. P. & M. 15 ; 30 L. T. O. S. 320 ; 
4 Jur. N. S. 190 ; 104 E. It. 012 ; mb nom. In the 
Goods of G ALLAN, 6 W. R. 307. 

Annotation : — Refd. Christinas v. Whinyatos (1863), 32 

L. J. P. M. & A. 73. 

1901. Folded inside will.] — Will 

found after death with signature A attestation 
clause cut off A folded inside the will. No other 
evidence of intention : — Held : this was a sufficient 
evidence of an an'nnus revocandi . — JV1 agnesi v. 
Hazelton (1881), 44 L. T. 580 ; sub nom. Maynes 
r. ITazledon, 15 J. P. 810. 

1902. — Signatures also erased with ink.] 

— In 1897 testatrix duly executed her will, which 
was then placed untorn in an envelope, sealed up, 
A retained by her solr. In 1900, at her request, 
the solr. sent the will to testatrix. Some months 
later testatrix stated to two people that she had 
destroyed her will, that when she got better she 
would make a new one, but that if she never 
recovered she should die intestate, A all her pro- 
perty would be divided between her sisters A her 
brother. After the death of testatrix the will was 
found among her papers torn halfway across, the 
tear coinciding with the lino of testatrix’s signa- 
ture, A that signature A those of the t wo attesting 
witnesses were also erased with ink :—Hcld : 
testatrix had tom her will ammo revocandi. — 
North v. North (1909), 25 T. L. R. 322. 

1903 . Names of attesting witnesses torn off.] 

— Evans v. Hallow, 1>i the Goods of D allow, No. 
3 818, ante. 

1904. Signature cut out— Gummed Into 

original place.] — On the death of deceased a will 
was found, the signature to which had been cut 
out, but gummed on to its former place. The 
will had been in the custody of testator up to the 
time of his death. Declarations of deceased made 
subsequent to the date of the will were proved of 
an intention to benefit his wife by will. No other 
will was forthcoming : — Held : the presumption 
that deceased cut out the signature animo rero - 
candi was not rebutted, A the gumming on the 
signature in its original place did not revive the 
will. — B ell v. Fotiiergill (1870), L. R. 2 P. A I). 
148 ; 23 L. T. 323 ; 34 J. P. 079 ; 18 W. R, 1040. 
Annotation : — Apld. Magnesi v. Iluzollon ( 1 881 ), 4 l L. T. 586. 

1905. Original sheet removed — Other sheet 

substituted.]— Testator after duly executing his will, 
which was in five sheets, each of which was signed 
by himself A initialled by the attesting witnesses, 
took out three sheets A substituted three new ones, 
which he signed, but which were not attested. He 
did not alter the date of will, nor did he re-sign it, 
nor was it re-attested : — Held : the will was not 
entitled to probate. — Treloar v. Lean (1889), 14 
P. D. 49 ; 58 L. J. P. 39 ; 00 L. T. 512 ; 37 W. R. 500. 

1900. Will torn up.] —Testatrix by her will 

left all she x>ossessed to two persons, whom she 
named, in trust to pay the income to her husband 


during his lifetime, A directed that her estate 
should be divided equally between her four children 
at his death. There was no direction to pay debts 
A no appointment of exors. Testatrix expressed 
adherence to her will, which she retained in her 
own possession, but at her death it was found tom 
up. All parties interested consenting :-~Hcld : 
there was on these facts no presumption of revoca- 
tion, the persons named as trustees were not, in the 
absence of a direction to pay debts, exors. accord- 
ing to the tenor, A the proper form of grant was 
one, with the will annexed, to them as universal 
legatees in trust. — In the Estate of Mackenzie, 
[1909] P. 305 ; 79 L. J. P. 4 ; 26 T. L. R. 39. 

1907. Onus of proof of intention — On party 

alleging revocation — Testator of unsound mind.] — 
A., having duly executed her will* subsequently 
became insane. Shortly before her death, it was 
discovered that the will had been mutilated by 
her ; but it was proved to have been in her custody 
for a short time subsequent as well as prior to her 
insanity : — Held : there being satisfactory evidence 
of the due execution of the will, the o?ius of showing 
that it had been mutilated by testatrix when of 
sound mind was upon the party alleging its revoca- 
tion. — H arris v. Berrall ( i 858), 1 Sw. A Tr. 
153 ; 7 W. R. 19 ; 164 E. R, 671. 

Annotations: — Apld. Sprigs* v. Sprigge (1868), L. II. 1 

1\ A 1). 60S ; Benson r. Benson (1870), L. 11. 2 P. & D. 

172. Refd. Allan v. Morrison, [1900] A. C. 604. 

1908. Partial tearing leaving 

words legible.] — When a will is found in the pos- 
session of testator, partially torn, the presumption 
of law is that the tearing was done by testator. 
But the burden of proof that this tearing was done 
animo revocandi is on the party alleging the revoca- 
tion. Partial tearing which leaves all the words of 
the will distinct A legible does not necessarily show 
an intention to revoke the will . — Re Cowling, 
Jinkin v. Cowling, [1924] P. 3 13; 93 L. J. P. 
43 ; 131 L. T. 157 ; 40 T. L. R. 358. 

1909. Rebuttal of presumption.] — E vans 

v. Hallow, In the Goods of Hallow, No. 1818, ante. 

1910. — — Evidence.] — (1) A will which 

at the date of its execution was deposited with the 
drawer, A a year before the death of deceased was 
at his request delivered to him to reconsider, A 
was found after his death in his bureau locked up, 
with the first sheet, containing the substance of 
the will, detached A missing : — Held : on the pre- 
sumption of law, it' was done by deceased animo 
revocandi. 

(2) Testamentary declarations are considered of 
little weight ; they may be insincero or they may 
be misunderstood, or misrememberod, A not 
repeated in the very words of deceased (Sir II. 
Jenner Fust). 

(3) They (declarations] will not destroy the 
presumption of law arising from those facts (SIR 
H. Jenner Fust). — Williams v. Jones (1849), 
7 Notes of Cases, 100. 

1911. — — .]-— Elms v. Elms, No. 

1793, ante. 

1912. — — .] — Bell v. Fotiiergill, 

No. 1901, ante. 

iii. Destruction of Duplicate. 

1913. Whether destruction with Intention to 
revoke presumed — Testator retaining one duplicate.] 

— Seymour’s (Sir Edward) Case (prior to 1710), 
cited in 1 V. Wms. at p. 345. 

Annotations : — Consd. Onions v. Tyrer (1710), 1 P. Wms. 343. 

Mentd. Anon. (1734), 2 Bam. K. B. 437. 

retained by testator & cannot bo found 
after Ids death, the presumption is that 
ho destroyed it with the Intention of 
i evoking the same. — N ei^ov r. ( 

4 8. C. 355. — S. AF. 


PART X. SECT. 1, SUB-SECT. 7.— 
B. ( c) iii. 

1913 i. Whether destruction with in- 
tention to revoke presumed — Testator 


relaininu one duplicate .} — Orokbte v. 
Wilson (1865), 3 Maeph, (Ct. of Seas.) 
870 ; 37 Sc. Jur. 443 — SCOT. 

1913 ii. .]— If one part of a 

will, executed in duplicate, has been 
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1914. -.] — By cancelling a will in his 
own possession, testator cancels a duplicate in the 
custody of another person. — Rickards v. Mumford 
(1812), 2 Phillim. 23 ; 101 E. R. 1066. 

Annotation: — Refd. Topham & Tombs v. Norris (1857), 29 

L. T. O. 8. 346. 

1915. .] — A will being executed in 

duplicate, one part of which was proved to have 
been in, A was never traced out of, deceased’s 
possession, A was not found at his death, the 
2 >rimd facie presumptions are : lirst, that testator 
destroyed the part in his own possession ; A 
second, (if the first be not repelled), that he 
intended thereby to revoke the duplicate not in 
liis possession. Deceased pronounced dead in- 
testate. — C olvin v. Fraser (1829), 2 Hag. Ece. 
266; 162 E. R. 856. 

Annotations : — Refd. Welch v. Phillips (1836), 1 Mod. P. O. C. 

299 ; James v. Cohen (1844), 2 L. T. O. 8. 518 ; Topham 

be Tombs v. Norris (1857), 29 L. T. O.S. 316 ; Patton v. 

Poulton (1858), 1 Sw. & Tr. 55. Mentd. Ilayle r. Hasted 

A Pierson (1836), 1 Curt. 236. 

1916. .] — Luxmoore v. Chambers 

( circa 1885), cited in 58 L. T. at p. 61. 

Annotation: — Apld. Jones t\ Harding (1887), 58 L. T. 60. 

1917 . Rebuttal of presumption.] - 

The cancellation of one duplicate is the cancella- 
tion of both. 

Opportunity afforded to the adverse party of 
showing that the cancellation was not done amino 
cancellav di . — Bougiiey v. Moreton (1758), 2 

Lee, 532 ; 3 Hag. Ecc. 191 ; 161 E. R. 429. 

1918. Duplicate retained missing after 

testator’s death.] — Paige v. Brooks, No. 1753, 
ante. 

1919 . _ Testator retaining both.] — (1) One 

having made his will & a duplicate thereof, delivers 
the duplicate to A. ; afterwards he makes another 
will, by which he revokes all former wills, A at the 
same time cancels that part of the former will 
which was in his own custody. Before his death 
lie sends for an attorney to make a third will, but 
is senseless before lie arrives. After his death, 
the first A second will are found together in a paper 
both cancelled ; but the duplicate of the first is 
found uncancelled amongst his other deeds A 
papers. The act of cancelling the latter will does 
not set up the duplicate of t he former. 

As if a man were to throw the ink upon his will, 
inst ead of the sand : though it might be a complete 
defacing of the instrument it would be no can- 
celling : or suppose a mail, having two wills of 
different dates by him, should direct the former to 
be cancelled : A through mistake the person should 
cancel this latt er : such an act would be no 
revocation of the last will : or suppose a man, 
having a will consisting of two parts, throws one 
unintentionally into the fire where it is burnt : it 
would be no revocation of the devises contained in 
such part (Lord Mansfield). 

(2 ) In order to explain any such act of cancelling, 
tearing or defacing, etc., as I have before mentioned, 
parol evidence must be let in (Lord Mansfield). — 
Burtenshaw v. Gilbert (1771), 1 Cowp. 49; 
98 E. R. 750 ; sub nom. Berkensjiaw v. Gilbert, 
Lofft, 465. 

Annotations: — As to (1) Consd. Colvin v. Fraser (1829), 2 

Hag. Eoc. 266. Refd. Brady r. Cubit t (1 778), l Doug. 

K. B. 31 ; Pemberton i\ Pemberton (1807), 13 Vcr. 290 ; 

Perrott v. Permit (1811), 14 East, 423 ; Beardsley v. 

Lacey (1897), 78 L. T. 25. 

1920. .] — Presumption, that the can- 

cellation of one duplicate of a will cancels the 
other, though both are in testator’s possession, A 
the cancelled instrument had been altered. — 
Pemberton v. Pemberton (1807), 13 Ves. 290 ; 
33 E. R. 303, L. C. 

Annotations: — Consd. Payne & Meredith v. Trappes (1847), 


5 Notes of Cases, 147. Refd. Colvin v. Fraser (1829), 

2 Hag. Eoe. 266. Mentd. Wilson v. Boddard (1841), 12 

Sim. 28 ; Boyso v. Rossborough (1857), 6 H. L. Cas. 1. 

1921. .] — A codicil executed in dupli- 

cate whereof one part was destroyed A the other 
part retained by testator until his death, the 
destruction of such part being contemporaneous 
with the execution of another substituted codicil, 
excluded from probate. 

The prirnd facie presumption is that, by the 
destruction of one part of the codicil of 1839, 
testator intended to do away w T ith the effect of 
that codicil (Sir H. Jenner Fust). — In the Goods 
of ITains (1847), 5 Notes of Oases, 621. 

1922. Partial destruction of one — 

Careful preservation of the other.] — Roberts v . 
Round, No. 1798, ante. 

1923. — — Duplicate used as draft of new 

codicil — New codicil destroyed.] — L. B. executed a 
codicil A duplicate on Mar. 9, 1841. On May 29, 
1841 , she executed a codicil, the same totidem verbis , 
except the addition of one legacy, with that of 
Mar., the duplicate of which was used as the draft 
of the new codicil, A at the same time drew her pen 
through her signature to the codicil A duplicate of 
Mar., A wrote a memorandum “ This codicil, on 
May 29, 1841, was cancelled by me, L. B.” She 
subsequently destroyed the codicil of May : — 
Held : the codicil of Mar. was not entitled to 
probate. — -Gregory v. Gregory (1849), 13 Jur. 
843. 


(d) Evidence of Intention. 

1924. Admissibility of evidence of intention — 
Parol evidence.] — B urtenshaw v. Gilbert, No. 
1919, ante. 

1925. .] — Kirkcudbright v. Kirk- 

cudbright (1828), 1 Hag. Ecc. 325; 162 E. R. 
601. 

1926. Declarations of testator.] — Hale v. 

Tokelovk, No. 1714, ante. 

1927. .] — A codicil once executed 

cannot be revoked except by burning, tearing, or 
otherwise destroying, or some other instrument to 
revoke that former instrument. At the time of 
the execution of a second codicil testator was asked 
wliat she had done with the first, A her answer 
was, “ I have or 1 will destroy it,” therefore she 
knew that the codicil was in existence (Sir H. 
.Tenner Fust). — Clearson v. Teague (1851), 
18 L. T. O. 8. 175 ; 15 .Tur. 1016. 

1928. .] — Declarations by testator 

that he- had destroyed a will, the revocation of 
which is in issue, are inadmissible in evidence. — 
Staines r. Stewart (1861), 2 Sw. A Tr. 320 ; 31 
L. J. P. M. A A. 10 ; 5 L. T. 457 ; 26 J. P. 7 ; 8 
Jur. N. S. 4 10 ; 164 E. R, 1019. 

Annotation : — Apld. Drake u. Sykes (1906), 22 T. L. R. 741. 


1929. — — .] — Testator having duly exe- 

cuted a will, subsequently married. On the day 
of A after the marriage ceremony he executed a 
codicil, by which lie made a provision for his wife, 
A in all other respects revived, ratified, A confirmed 
Ills will. His wife predeceased him, A on his 
death the codicil, which had been in his possession, 
could not be found. Declarations of testator of a 
desire to adhere to his will were proved, extending 
up to the last period of his life : — Held : testator 
could not have intended by the destruction of the 
codicil to render his will inoperative, A the ct. 
would therefore grant probate of the will A of the 
codicil as contained in a draft from which the 
original was prepared for execution. — James v. 
Shrimfton (1876), 1 P. D. 431 ; 45 L. J. P. 85. 
Annotation : — Refd. Beardsley t\ Lucey (1897), 67 L. J. P, 
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Wills. 


Sect. 1. — Revocation : Sub-sect. 7, B. ( d ), & C. ; sub - 
gccf 8, A. & B. (a) (Sc (b).] 

1930. — — Testator by his will ap- 

pointed two exors., with the usual directions as to 
payment of debts, etc. He also appointed the 
same persons trustees, with directions to pay the 
income arising from his property to his wife & 
his only son in equal shares during her life or 
widowhood, & after her death or re-marriage the 
whole estate was bequeathed to the son absolutely. 
There were also alternative trusts in the case of the 
son dying in the wife’s lifetime, either unmarried 
or married leaving children. After his death the 
will was found with the clause appointing exors. 
cut out of it, & there was evidence of declarations 
by testator that he had cut it out with a pair of 
scissors with the intention of cutting out the name 
of one of the exors. The wife died in the lifetime 
of testator, & in the events which had happened 
at his death the son was the only person entitled to 
the estate : — Held : the appointment of exors. w r as 
revoked by the mutilation of the will. — In the Goods 
of Maley (1887), 12 1\ ]). 134 ; 50 L. J. P. 112 ; 
57 L. T. 500 ; 51 J. P. 423 ; 35 W. R. 704. 

1931. — .] — Declarations made by testa- 

tor after the date of an alleged wall are not admis- 
sible to prove the execution of the will, <fc they are 
equally inadmissible to prove that the will w’as 
executed in duplicate. 

In order to prove that a testatrix had executed 
her will in duplicate, that she had revoked the 
will by destroying one of the parts, evidence 
was tendered of oral declarations to that effect 
made by testatrix after the date of the will : — 
Held : t l lese declarations w r ere inadmissible. — 
Atkinson v. Morris, [1897] P. 40; 00 L. J. P. 
17 ; 75 L. T. 440 ; 45 W. R. 293 ; 13 T. L. K. 83 ; 
41 Sol. Jo. 110, C. A. 


Annotations Apld. Pyre v. Eyre, f 11)03] P. 131. 
the Estate of Jessop (1024), 40 T. L. K. 800. 


Refd. In 


presence. — In the Goods of Dadds (1857), Dea. & 
Sw. 290 ; 29 L. T. O. S. 99 ; 164 E. K. 579. 

1936. .] — Testator, having duly exe- 

cuted a will, directed his wife to destroy it because 
his estate had become insolvent. She did not 
destroy it until after his death. The ct. granted 
probate of a copy of the will, as there had been no 
revocation under Wills Act, 1837 (c. 26), s. 20. — 
In the Goods of Bacon (1859), 23 J. P. 712. 

Soldier’s will .] — See Royal Forces, 

Vol. XXXIX., p. 338, No. 245. 

1937. Unauthorised destruction by third person.] 
— Lawrence v. Kete (1048), Aleyn, 54 ; 82 E. R. 
912. 

1938. .] — Woodroffe v. Wood (1719), 1 

Dick. 32 ; 21 E. R. 179. 

Annotation Refd. Oowtrfll v. Rhodes (1863), 33 I3eav. 310. 

1939. .] — The will of testator -was, after his 

death, torn into xneees by one of his sons while a 
copy was being made by the exor. Most of the 
pieces were recovered & gummed together ; but 
there w f ere still some blanks left, & it was in an 
incomplete form when presented for probate, 
though the copy showed what all the words 
omitted in the blanks had been : — Held : probate 
might be granted of the incomplete will & the copy 
as together constituting the will of deceased. — 
In the Goods of Leigh, [1892] P. 82 ; 01 L. J. P. 
124 ; 00 L. T. 379 ; 8 T. L. R. 210. 

1940. Whether act may be ratified by 

testator.] — The will of testatrix was destroyed in 
her presence, but without her consent or authority, 
by a relative. Subsequently testatrix, though 
pressed to do so, refused to make a new will, 
saying that she could not bring her mind to it, <fc 
that it must remain as it w r as : — Held : there was 
no sufficient evidence of a subsequent ratification 
of the destruction of the will so as to constitute it 
an act done by the direction & by the authority 
of testatrix, & probate might be granted of the will 


C. Destruction by Stranger. 

Sec Wills Act, 1837 (c. 20), s. 20. 

1932. Directions by testator to third person 

Will not destroyed.]-— Deceased having made a 
will, which she deposited with one of the exors., 
caused a letter to be written, desiring that the 
will might be destroyed. The exor. did not de- 
stroy the will, <fc deceased w T as not informed, down 
to the time of her death, whether t he will had been 
destroyed or not ; but died without having altered 
her intention to revoke, & in the belief that she 
had done so : — Held : to be a revocation. — 
Walcott v. Ooiiterlony (1837), 1 Curt. 580 : 103 
E. R. 203. 

1933. Whether act must be done in testator’s 

presence.] Where a legatee is allowed to retain a 
former codicil in her possession, ik is t-old by 
testator after lie lias executed the last codicil to 
destroy the one in her possession this does not 
amount to a legal intention of revocation ; & the 
legatee by preserving it may take the benefit of 
both legacies for the late Wills Act, 1837 (c. 20), 
s. 20, requires that the destruction of a testamentary 
instrument must be made in the presence of 
testator himself. — Rooke v. Langdon (1844) 2 
L.T.O.S.495. 1 

1934. —.]— Stockwell v. Rttiierdon, 

No. 1 180, anle. 

1935. — - Probate decreed of draft 

copy of codicil, which had been burnt by testa- 
trix s order, with intent to revoke, but not in her 


as contained in an affidavit of the exor. Qn : 
whether, where a will has been destroyed not only 
without the authority of testatrix, but- against her 
w r isli, any subsequent ratification of the act of 
destruction will make it a revocation wdthin 
Wills Act, 1837 (o. 20), s. 20.— MrLLS v. Millwaud 
(1889), 15 P. D. 20 ; 59 L. J. P. 23 ; 01 L. T. 051. 

Annotations ; —Apld. Gill r. Gill, ftOOUl F. 137. Consd. lie 
Booth, Booth v. Booth, 11026] F. 118. 

1941. .] - Where a will has been torn 

up without testator's authority, he cannot, by any 
subsequent ratification of the destruction, render 
the act a valid revocation of the will. 

At the moment when the will w’as torn, testator 
had no mental capacity to authorise such an act, & 
the tearing up did not amount to a revocation . 
The intention to revoke must be manifested at the 
time of destruction, & no subsequent ratification 
is of any effect. — Gill v. Gill, [1909] P. 157; 
78 L. J. P. 00 ; 100 L. T. 801 ; 25 T. L. R. 400 ; 
53 Sol. Jo. 359. 

Annotation Consd. AY Booth, Booth v. Booth, [1920] 
F, 118. 


Sub-sect. 8. — Conditional Revocation. 

A. In General. 

1942. What amounts to— Destruction in belief 
of revival of former will.] — The destruction of a 
last will, by burning or otherwise, does not revive 
an earlier w ill ; therefore, where testatrix caused 
her last will to be destroyed by burning it, at the 


PART X. SECT. 1, SUB-SECT. 8.— A. 
g. Incomplete transfer to son in 


testator s lifetime of portion of land — 
Codicu reciting incorrect statement of 
fact dr correcting transfer— Whether 


ftwuuuw uy i UUIVU UUSOIUIC. J— <JOPK 

v . Bidduiwh, 23 8. Tl, N. H. W. 390 t 
40 N, 8 f W. W. N. 41.— AUS. 
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Past X. — Revocation, Revival, and Republication. 


same time expressing a wish that the provisions 
of an earlier will, which had been in terms revoked 
by a clause in the last will, should thereupon again 
become operative : — Held : to be only a condi- 
tional revocation of the last will, & as the condition 
was inoperative, the act of destruction was nuga- 
tory, & the last will was still valid & subsisting, 
&, as such, was entitled to probate. — Welch 
Freeman v. Gardner (1887), 51 J. P. 760. 

1943 . Construction.] — He Churchill, 

Taylor v. Manchester University, No. 1716, 
ante . 

B. Dependent Relative Revocation. 

(a) In General. 

1944. Foundation of doctrine.] — Testator exe- 
cuted a will in 1861 revoking all former wills. In 
1866 he destroyed this will, with an intention, 
expressed at the time, that he wished to substitute 
for it a will of 1802, which he held in his hand 
Held : the act of destruction by testator was 
referable solely to his intention to validate the will 
of 1862, & that act being conditional, & the con- 
dition being unfulfilled, there was no revocation. 

I conceive that the doctrine of dependent relative 
revocation properly applies to facts such as this 
case involves. This doctrine is based on the 
principle that all acts by which testator may 
physically destroy or mutilate a testamentary 
instrument are in their nature equivocal. They 
may be the result of accident, or, if intentional, of 
various intentions. It is, therefore, necessary in 
each case to study the act done by the light of the 
circumstances under which it occurred, the 
declarations of testator with which it may have 
been accompanied. For unless it be done animo 
rcvocandi , it is no revocation. What, then, if the 
act of destruction be done with the sole intention of 
setting up & establishing some other testamentary 
paper, for which the destruction of the paper in 
question was only designed to make way ? it is 
clear that in such case the animus rcvocandi had 
only a conditional existence, the condition being 
the validity of the paper intended to be substituted, 
& such has been the course of decision in the various 
cases quoted in argument (Sir J. P. Wilde). — 
Powell v. Powell (1866), L. Jt. 1 P. & I). 209 ; 
35 L. .1 . P. & M. 100; 14 L. T. 800. 

Annotations : — Distd. Eckerslcy r. Platt (186(5), L. JL 1 

P. Sc B. 281 ; In the Goods of Weston (1861)), L. R. 1 

P. Sc 1J. 633. Apld. CosHcy v. Cofisey (1900), 69 L. J. P. 

17. Consd. In the Estate of Zimmer (1924), 40 T. L. 11. 

502 ; Re Southerdcn, Adams v. Southerdcn, 11925] 1*. 

177. Reid. In the Goods of Andrews, 1 1 893] P. 14. 

1945. Revocation by codicil — Whether affected 
by Invalidity of codicil.] — Ward r. Van der Loeff, 
Burnyeat v. Van der Loeff, No. 1662, ante . 

(ft) Application of Doctrine. 

1946. Revoking will not itself good for all 


purposes.] — A will sufficient to pass a personal 
estate will not amount to a good revocation of a 
former will, whereby the real estate is devised 
according to Stat. Frauds. — L imbery v. Mason 
(1734), 2 Com. 451 ; 92 E. R. 1155. 

Annotations : — Refd. Goodright v. Glazier (1770), 4 Burr. 
2512 ; Roo v. Heyhoo (1776), 2 Wm. Bl. 1114 ; Ex p. 
llehestcr (1803), 7 Ves. 348; Colvin v. Eraser (1829), 2 
Hag. Ecc. 266 ; Foley r. Parry (1833), 2 My. & K. 138 ; 
Doe d. Strickland v. Strickland (1849), 8 C. B. 724 ; 
Dancer v. Orabb (1873), L. It. 3 P. Sc D. 98 ; Re Higgles, 
f irptm-rv n. Edmondson (1888). 39 Ch. D. 253. 


1947. Destruction with intention to substitute 
former will.] — Disposition by will, so as to have 
legal effect, & afterwards another, by which the 
former would be revoked, but the other substi- 
tuted ; & it is evident, testator did not intend 
revocation for any other purpose than to give it 
effect, if the second instrument cannot have the 
effect of disposition, it shall not be a revocation. 
Where the act is valid for the whole purpose, but 
by disability of the person to take, or some matter 
dehors or subsequent to the will it is ineffectual, it 
is a revocation . — Ex p. Ilciiester (Earl) (1803), 
7 Ves. 348 ; 32 E. It. 142. 


Annotations : — Apld. In the Goods of Middleton (1864), 3 
Sw. Sc Tr. 583. Refd. Johnston v. Johnston (1817), J 
Phillim. 447 ; Andrew v. Andrew (1855), 3 8m. Sc G. 130 ; 
Dickinson v. SlidoJph 0 801), 11 C. H. N. S. 311 1 ; Louis 
v. Louis (1801), 3 New Hep. 309 : Ibbott tr. Hell (1805), 
!il iteav. ?!):,; Dancer r. Cral.l. (1873), L. II. 3 D. & D. 98 ; 
I n the Goods of McCabe (1 873), L. R. 3 P. Sc D. J4 , 
Alexander v. Kirkpatrick (1874), L. R. ‘J 8c. Sc b| v, 897 l 
Ward v. Van der Loeff, Burnyeat v. Van der Loeff, [1924] 
A. C. 653. Mentd. Eilbcck r. Wood (1826), 1 Rubs. 564 : 
In the Estate of Tollemache, [1917] 1*. 246. 

1948. .] — Powell v. Powell, No. 1944, 

ante . # , tl . 

1949. .] — Testatrix, having a will in her 

hand, dictated the alterations she desired to lie 
made in the first part of it to a friend, who wrote 
them down. Testatrix, feeling unwell, desired 
her friend to stop there, & then tore off & burnt so 
much of her will as had been covered by the memo- 
randum written at her dictation. This memo- 
randum, together with the rest of the will, which 
contained the residuary clause & the signatures of 
testatrix <fc witnesses & the attestation clause 
intact, w r as placed in a desk by testatrix locked 
up, & she believed when she did so that these 
papers constituted a new will, & were not merely 
instructions for such a will : — Held : it was a case 
of dependent relative revocation, a revocation 
dependent on the papers locked up constituting a 
new will, & probate was granted of the original 
will as contained in the portion which remained 
& the draft of the part which was destroyed. 

Although testator does an act which unexplained 
would be one of revocation, yet if it appear that he 
did it only as part of the means of setting up 
another will if that end be not accomplished the 
former will is not revoked (Sir .T. Hannen).— 


PART X. SECT. 1, SUB-SECT. 8.— 

B. (b). 

1947 i. Destruction udlh intention to 
substitute forme.r unit .) — Testator execu- 
ted a Hill in 1890 revoking former Hills. 
In 1891 he destroyed this will with an 
intention expressed of substituting for 
It a previous Hill ho had made In 1880 ; 
— Held : the act of destruction by 
testator was referable solely to his 
intention to validate the former will 
of 1880, & that act being conditional. 
Sc tho condition being unfulfilled, t hero 
wa 9 no revocation. — B owman v. But- 
ler (1894), 15 N. H. W. L. R. (B. Sc P.) 
7 ; 4 N. S. W. Bkpty. Gas. 54 — 
AUS. 

194711. .] — In a suit brought by 

W. for a grant of administration to her 
of the estate of her doceased huBband, 
tho evidence showed that one of several 


wills of deceased had been destroyed by 
him, hut it was not clearly shown that, 
this destroyed Hill was tho last will of 
deceased ; the suit was therefore 
dismissed, pltf. W. not having dis- 
charged the onus laid on her of proving 
the revocation. From tho evidence 
it appeared that, even if the destroyed 
will was in fact, the last will of doceased 
by which former wills had been revoked 
the will had only been destroyed with 
the intention of reviving a former will : 
— Held, : f his was no revocation. — 
Warp r. Crook (1896), 17 N. S. W. 

L. R. (B.) 04.— AUS. 

1947 iii. .1— M. I. signod a printed 

form of will containing blanks, the 
printed matter including a revocation 
clause, Sc his signature was duly 
witnessed by two witnesses. All the 
blanks in the form were filled in by 

M. I. subsequently to execution. On 


motion on notico by the person named 
as exor. to have t Do re vocative part 
alone admitted to probate, tho ct. 
found the following facts; — (1) the 
attempted revocation was merely the 
first act towards accomplishing testa- 
tor’s design to make a new will ; (2) it 
was dependent or conditional on a new 
will being made ; (3) no will was made : 
— Held: the doctrine of dependent 
relative revocation applied, Sc probate 
should be refused without requiring 
the alleged will to be propounded. — 
In the Goods of Irvine, [191 9 J 2 I. U 
485.— IR. 

1947 iv. .)— ' West v. West, 

[1921] 2 I. R. 34— IR. 

1947v. .]— Re Wexborn, [1923] 

N. Z. L. R. 27— N.Z. 

1947 vi. .]— Re Taylor, [1924] 

N. Z. L, R, 1109.— N.Z. 
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Sect. J. — Revocation: Sub -sect. 8, B. (&).] 

Dancer v. Crabb (1873), L. R. 3 P. & D. 98 ; 42 

L. J. P. Sc M. 53 ; 28 L. T. 914 ; 37 J. P. 063. 

1950. Act must be referable to Intention.] — 

Testator having made three wills, the last of which 
was not duly executed, subsequently burned the 
second Sc third Sc preserved the llrst. The only 
witness present at the time was a person who had 
an interest in upholding either of the two first 
wills, but who took nothing under the third will. 

The ct. not being satisfied on such evidence that 
the “ act of destruction was referable wholly Sc 
solely to the intention of setting up ” the first will, 
declined to apply the doctrine of dependent 
relative revocation, Sc pronounced for an intes- 
tacy. — Eckersley v. Platt (1866), L. R. 1 P. Sc 
D. 281 ; 36 L. J. P. Sc M. 7 ; 15 W. R. 232 ; sub 
nom. Eicersley v. Platt, 15 E. T. 327. 

Annotation : — Bold. Dancer v. Crabb (1873), L. It. 3 1\ Sc D. 

98. 

1951. Former will.] — Testatrix destroyed 

a will without stating at the time her intention in 
doing so. Subsequently on the same day slie said 
that she destroyed the will with the intention that a 
former will should take effect. The ct. on motion 
refused, under the circumstances, to grant probate 
of a draft of the destroyed will . — In the Good a of 
Weston (1S69), L. R. 1 P. Sc I). 033 ; 38 L. J. P. Sc 

M. 53 ; 20 L. T. 330 ; 33 ,T. P. 312. 

Annotations : — Held. In the Goods of Andrews, [1893] P. 11; 

Cossey v. Cosscy (1900), 09 L. J. P. 17. 

1952. — .] --Testator duly executed a 

will on Deo. 16, 1887, whereby he left all his 
property to his wife, subject to a legacy of £2,000 
iro a niece whom they had brought up. On May 1, 
1897, lie executed a second will, whereby lie left his 
property to his wife for life, with remainder to a 
sister-in-law. On Apr. 6, 1899, lie executed a third 
will, revoking all previous wills. This will bene- 
fited his wife to a greater extent than the will of 
May 1, 1897, but not to the same extent as the 
will of Dec. 16, 1887. On May 24, 1899, it 
being his w r edding day, testator told his wife it 
should not pass without the destruction of the 
will of Apr. 6, 1899, in which he said he had been 
unjust to her ; Sc he said lie wished his property to 
go by the will of Dec. 16, 1887. The servant was 
ordered to come into the room that she might be 
present when the will was destroyed, Sc in her 
presence testator tore it up Sc gave her the pieces 
to burn, repeating to her first what, he had pre- 
viously said to his wife ; — Held : testator destroyed 
the will of Apr. 6, 1 899, with the solo intention, wish, 
Sc expectation, Sc in the belief that the result of 
such destruction would be to revive Sc set up the 
will of Dec. 16, 1887, Sc therefore the doctrine of 
dependent, relative revocation applied, Sc the ct. 
pronounced for the will of Apr. 6, 1899, as con- 
tained in a draft propounded by pltf. — Cossey v. 
Cossey (1900), 69 L. J. P. 17 ; 82 L. T. 203 ; 04 
J. P. 89 ; 16 T. L. R. 133. 

1953 . Misdescription of document as will.] 

— In the Goods of Gentry, No. 1621, ante. 

1954. Erasures by testator — Names of trustees 


erased for purpose of inserting other names.] — 

Where one devised lands to two trustees in trust for 
certain purposes, by a will duly executed Sc 
attested, Sc he afterwards struck out the names of 
one of those trustees Sc inserted the names of 
two others, leaving the general purposes of the 
trust unaltered, though varying in certain particu- 
lars ; Sc did not republish his will : — Held : his 
intent appearing to be only to revoke by the 
substitution of another good devise to othor trus- 
tees, as such new devise could not take effect for 
want of the proper requisites of Stat. Frauds, it 
should not operate as a revocation ; or at most it 
could only operate as a revocation pro tanto , as to 
the trustee whose name was obliterated ; leaving 
the devise good as to the old trustee whose name 
was retained. — Short d. G astreu, v. Smith 
(1803), 4 East, 419 ; 1 Smith, I\. B; 96 ; 102 E. R. 
891. 

Annotations : — Apld. Kirkf* v. Kirko (1828), 4 Ttus*. 435. 

Mentd. Doo d. Hawo v. Earles (1817), 8 L. T. i). 8. 538 ; 

Swint ou v. Bailey 0 878), 4 App. Gas. 70. 

1955. Admissibility of evidence of original 

words.] — The principle of dependent relative revo- 
cation applies to the case where testator has so 
entirely erased the name of a legatee that it is no 
longor apparent, & has substituted another name 
for it. The ct. will receive evidence to show what 
the original name was, Sc restore it to the probate 
if satisfied that testator only revoked the first 
bequest on the supposition that he had effectually 
substituted a new legatee. 

The statute of Wills gives no effect to oblitera- 
tions, except, so far as the original words shall not 
be apparent, Sc this has been decided to mean 
“ apparent on an inspection of the instrument,” 
not “ apparent by ext rinsic evidence ” (Sir J. 
IIannen). — In the Goods of McCabe (1873), L. R. 3 
F. ^ D. 94 ; 42 L. J. F. Sc M. 79 ; 29 L. T. 250 ; 
38 J. F. 9. 

A nnotafions : — Apld. Sturlon v. Whet look (1883), 52 L. J. P. 

29. Expld. Flinch v. Combe. [1891 1 P. 191. 

1956. — — .) j n the Goods of Ho its ford, 

No. 1381, ante. 

1957. -.] —Where words in a will have 

been erased by testator so as no longer to be appa- 
rent Sc other words have been written over the 
erasure which are not admissible to probate because 
they are not duly attested, the ct., applying the 
doctrine of dependent relative revocation may 
receive extrinsic evidence of the original words Sc 
restore them in the probate if satisfied that their 
obliteration was referable wholly Sc solely to 
testator’s intention to substitute the other words 
for them. But the testator’s intention is a ques- 
tion of fact to be ascertained from his declarations 
Sc the surrounding circumstances, Sc whore that 
intention would be defeated by restoring the 
original words the ct. is not bound to apply the 
doctrine of dependent relative revocation Sc may 
hold that the original words were revoked although 
the other words were ineffectually substituted. 

Testatrix by her will left her property to her 
three children. One child died leaving issue, Sc 
thereupon testatrix completely erased the word 


h. What amounts to — Whether revo- 
cation of later will icith mixed inten- 
tion of cutting out a beneficiary there- 
under reviving an earlier will.) — Jn 
the Estate of Niven, 21 S. R. N. 8. W. 
702 ; 38 N. 8. W. W. N. 223.— AUS. 

k. Failure of legacy — Legatee's hus- 
band an attesting witness to last will 
—Prior will giving same legacy — 
Whether revocation of former will 
effectual .] — Testator having made a 
will containing several bequests & 
dispositions, made a later will in which 
he repeated all those bequests &. 


dispositions, but added an oxtra gift 
to one of his grand-nephews. By the 
later will he appointed the same exors. 
as in the previous will & he inserted 
therein a clause revoking all previous 
wills. A married woman was named 
in both wills as a legatee of the sum 
of £500. Her husband witnessed the 
last will, the legacy to her thus falling 
under Wills Act, 1915, s. 13: — Held: 
the doctrine of dependent relative 
revocation did not apply, & the revoca- 
tion of the earlier will was complete 
& effectual. — He Boixrkk, [1923) 
V. L. R. 480 ; 29 Argus L. It. 344 ; 45 


A. L. T. 44.— AUS. 

1. Part of will cut out.]—' Testator 
executed a will bequeathing a number 
of legacies, the amounts of which were 
stated in words, & afterwards erased 
some of thuso words Sc insertod others, 
the alterations being unattosted : Sc 
he also cut out a portion of the will : — 
Held : the doctrine of dependent 

relative revocation applying, the sub- 
stituted words should be struck out, 8c 
the original amounts stand part of the 
will. — In the Goods of Nelson (1872), 6 
I. It. Eq. 509.— IB. 
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“ three ” A wrote the word “ two ” over the 
erasure. Her declared intention was that her two 
surviving children should share the estate between 
them. The alteration was unattested. The ct., 
while omitting the word “ two ” from the probate, 
refused to restore the word “ three ” because it 
was not satisfied that testatrix would have desired 
that word to stand if she had been told that the 
word “ two ” written as she had written it, would 
have no effect. — In the Estate of Ztmmer (1924), 40 
T. L. R. 602. 

1968. Admissibility of evidence of intention.] 

— In the Estate of Zimmer, No. 1957, ante. 

1959. Destruction with intention to make new 
will — New will not made or not executed.] — A., on 

.Tuly 17, 1812, made a will, by which he devised 
certain real estates to his wife for life ; A on her 
death, to M. ; &on the death of his wife A M. to his 
exors. in fee, upon certain trusts. The will, which 
was attested by three witnesses, concluded by 
stating that A. had signed his name to the two first 
sides, A his hand A seal to the last side of the will, 
which was written on three sides of a sheet of 
paper. A. put his name A seal at the end of the 
will, but did not sign his name to the two first sides. 
In Nov. 181(1, he made various interlineations A 
obliterations, the effect of which, as regarded his 
real estate, was to confine the first devise to his wife, 
to her widowhood, A to strike out the devise to 
M. ; the original date was struck out, A the day 
of Nov. 1 81(1, was substituted. The will was never 
re-signed, re-published, or re-attested ; but, in the 
following month, A. caused a fair copy of it to be 
made, A added one interlineation not. affecting his 
real estate ; but the copy was never signed, pub- 
lished, or attested. The will A fair copy were 
found locked up in a drawer at. the residence of 
testator, who died on Dec. 21, 181(1 : — If eld : the 
will was well executed ; A there was no revocation 
of it. as it stood originally. — WtnsoR v. Pratt 
(1821 ), 2 Prod. A Ring. (550* ; 5 Moore, V. P. 484 ; 
129 E. R, 1117. 

A mint at ions : — Refd. Foster v. Mentor Life Assee. (1854), 

3 K. &c B. 48 ; Dickinson v. Stidolph (1801), 11 C. 11. N. 8. 

341 ; Jbbott. v. Hell (1865), 34 He av. 395. 

1960. .] — An ex or. having, in pencil, 
altered a, will, by the direction of testator who 
approved of if when so alt ered, A then cancelled if, 
only in order that another might be drawn up, 
the' preparation of which will was prevented by the 
death of deceased — probate of the cancelled will, 
in its original state, will be granted, on a proxy of 
consent being given by all persons interested. — 
In the Goods of Appelbke (1828), 1 Hag. Pee. 113 ; 
102 E. R. 536. 

Annotation * : — Refd. In the Goods of Mitclioson (1863), 32 

L. J. P. M. <Sc A. 202 ; Dixon r. Treasury Solicitor, 1190a] 

P. 42. 

1961. .] — A. h aving a will A codicil, 
cut off the last page of the will, on which were the 
names of A. A the witnesses, A desired B. t.o burn 
the page so cut off. A. then made some alterations 
in the remaining pages of the will, desired B. to 
write out a new will, A send for A.’s solr. B. wrote 
the new will, but did not burn the part cut off, as A. 
knew. A died before executing the new will : — 
Held : the former will was entitled to probate, 
there being no intention to revoke, except in con- 
nection with tlie completion of a new will. — In the 
Goods of Cockayne (1856), Dea. A Sw. 177 ; 2 
Jur. N, S. 454 ; 4 W. R. 555 ; 104 E. R. 541. 

Annotation: — Refd. Ifixon v. Troasury Solicitor (1904), 21 

T. L. R. ] 45. 

1902. .] — Where testator cut a piece 

out of his will which had been duly executed, con- 
taining the word “ witnesses,” & the names of the 
attesting witnesses, giving his reason, at the time, 


for having so cut the same, that he had some idea 
of altering it, A having a new will made ; A 
subsequently, on the same day, refastened the 
piece he had so cut out, saying “ that liis will 
would do for the present, A that if he wanted 
another will made he could do it afterwards,” 
A died without making another will ; the ct., on 
motion, but with tlie consent of the parties in- 
terested in case of an intestacy, granted probate of 
the will to the exors. named therein . — In the Goods 
of Eei.es (1862), 2 Sw. A Tr. 600 ; 32 L. ,T. P. M. A 
A. 4 ; 7 E. T. 338 ; 27 .T. P. 9 ; 11 VV. R. 31 ; 
164 E. R. 1130 

Ajinotaiion : — Refd. Dixon v. Treasury Solicitor (1904), 21 
T. b. It. 145. 

1963. -.] — The doctrine of dependent 
relative revocation may apply to a case where the 
document intended to be substituted for that 
which was destroyed is non-existent, A has never 
existed as a valid testamentary paper. 

Upon a, finding of fact that tlie testator destroyed 
his will with the intention that it should be revoked 
conditionally on his executing a fresh will :~ 
Held : as lie did not execute a fresh will, the will 
destroyed was entitled to probate. — Dixon v . 
Treasury Solicitor, [1905] P. 42; 74 E. J. P. 
33 ; 92 E. T. 427 ; 21 T. E. R. 145. 

Annotations : — Refd. Ward v. Van dor LoofT, Burnyeat r. 
Van dor Loefl, |1924] A. C. 653 ; In the Kstate of & outUer- 
don, Adams?’. Southerdon, [1925] P. 177. 

1964. Failure of subsequent gift.] — A codicil 
revoked valid bequests in a will, A bequeathed the 
property to a fund which was being raised for the 
purpose of buying land for a charity : — Held : 
although the gift by tlie codicil failed, the revoca- 
tion nevertheless took effect. — -Tupper v. Tupper 
(1855), 1 lv. A .T. 665 ; 26 E. T. O. S. 47 ; 1 Jur. 
N. 8. 917 ; 3 W. IE 616 ; 69 E. IE 027. 

Annotations : — Folld. Quinn i\ Butler (1868), L. R. 6 
Kq. 225. Distd. Vcnoatanarayuna Fillay r. Subamma! 
( 1 9 J 5), 32 T. L. R. 118. Consd. Ward v. Van tier Loetf, 
Burnyeat r. Van dor LoofT, 11924] A. U. 653. Refd. 
Donnolian r. OVNVill (1870), IS W. R. 1188 : Be Bernard s 
Set tlmt., Bernard v. .Jones , 1 1910J 1 Cii. 552. 

1965. .] — If a will be revoked by cancellation, 

for the purpose of giving effect to different disposi- 
tions, such revocation is ineffectual if the substi- 
tuted disposition be not effective. 

Tlie rule of English law. following that, of t he civil 
law, is this “ Tune prius testament uni rump it ut cum 
postcri us perfcctum cst .” 

'Testatrix, by her will, made in 1819, but not 
property attested, purported to give real estate 
to seven persons as tenants in common. In Aug. 
following, she executed a codicil, properly attested, 
which, by referring to the prior instrument, made 
it effective as regarded real estate. In Nov. 
following she cancelled the names of two of the 
seven devisees A re-executed the will, but it was 
not properly attested. In Feb. 1821, she repub- 
lished her will by an instrument properly attested, 
A died in 1 823 : — Held : the erasure of the names of 
the two devisees was final A not deliberative, A 
they took no interest in the real estate. — Ibbott v. 
Bell (1865), 34 Beav. 395 ; 55 E. IE 687. 
Annotation : — Refd. Be Sykes, Drake r. Sykes (1907), 23 
T. L. R. 747. 

1966. .]— Testator, having a power by will 

to charge certain hereditaments with £7,000, to be 
divided amongst his children in such shares as he 
should by will appoint, A in default amongst them 
equally, by his will charged the hereditaments 
with the £7,000, A directed that £4,000, part thereof, 
should be paid to his younger son, A the remaining 
£3,000 to his three daughters equally. By a 
codicil he revoked the appointment or charge of 
£7,000 made by his will, A charged the same 
hereditaments with the payment of £7,000 to the 
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Sect. 1. — Revocation : Sub -sect. 8, B. (b). Sect. 2 : 
Sub-sects. 1 <Sc 2, A.] 

younger son alone : — Held : though the appoint- 
ment made by the codicil was invalid, the revoca- 
tion nevertheless took effect. — Q uinn v. Butler 
( 1808), L. R. 0 E q. 225. 

Annotations:— Consd. Re Bernard’s SottJmt., Bornard 
]'■ U016] 1 Oh. 552. Reid. Baker v. Story (1874), 

23 \V. It. 147 ; Dugruld v. Fraser (1886), 34 W. R. 207 ; 
Vencutanarayana Pillay v . Subammal (1915), 32 T. L. R. 
118 ' *» Ward v. Van der Loefl, Burnyeat v. Van der Loctf, 
[1924] A. C. 653 

1967. .] — Testatrix who had by will A three 

codicils made a complete disposition of her real A 
personal estate, afterwards executed a fourth 
codicil in the following words “ 1 hereby bequeath 
to B., to whom I have willed my landed property, 
also all my personalty, such as cash, furniture, etc., 
to be applied as 1 have requested him to do.” B. 
gave evidence that before executing this codicil 
testatrix had stated to him the alterations she 
desired to make in her will, & that he had made a 
pencil memorandum of her various fresh bequests, 
repeating each item to her, A that, except so far 
as to give effect to the new wishes so stated to him, 
testatrix did not intend to alter her previous dis- 
positions. The memorandum was not signed by 
testatrix. II., one of the joint beneficiaries of 
furniture mentioned in the memorandum, attest ed 
the execution of the fourth codicil : — Held : (1) the 
words ” such as cash, furniture, etc.,” did not cut 
down the words “ all my personalty,” A the fourth 
codicil comprised A gave to B. as trustee the entire 
personal estate. 

(2) If the ct. could not have given effect to the 
intended trusts, then, as the fourth codicil con- 
tained no express revocation of the will A three 
first codicils, but was executed in order to create 
new interests which had failed, the original disposi- 
tions in the prior instruments would have remained 
in operation . — He Fleetwood, Sidgreaves v. 
Brewer (1880), 15 Ch. 1). 591 ; 49 L. J. Ch. 514 ; 
29 \V. R. 45. 

Annotations .-—(Rnerullu, Mentd. Rr Holley, Hot ley v. 
Jlotlw. f 1 002 J 2 Ch. 866; Rc Iluxlahlo. Hux table v. 
Crawfurd, [1902] 1 Ch. 214 ; Lc Page v. Gardom (1915), 
84 L. .1. Ch. 749 ; Bourne v. Keane, I1919J A. C. 815; 
Re Gardner, Huey r. Cunnington, [1920J 2 Ch. 523; 
Hard r. Van der tool!, Burnyeat r. Van der LoetT, [1 024 1 
A. ( . 653 ; lie Blackwell, Blackwell r. Blackwell, [1928] 
Ch. 614. 

1968. Effect of mistake — Belief in validity of 
subsequent will.]— H ide v. Mason (1784), 2 Eq. 
Cas. Abr. 776 ; 8 Yin. Abr. 1 40 ; 22 E. K. 660. 

1969. Subsequent will invalid.] — R. L. 

duly executed a will in 1817. In 1855 owing to 
the changed circumstances of one of the legatees, 
another will was drawn up ; A testatrix, sup- 
posing this to be duly executed, though in fact it 
was not, directed the will of 1847 to be torn up. 
The substance of the will of 1817 was preserve'll 
only in an original letter of testatrix written con- 
temporaneously : — - Held : the destruction of the 
will of 1847 was with reference to A dependent on 
the validity of the paper of 1855 ; A as the latter 
failed from want of the execution, the ct. granted 
letters of administration with the will of 1847, 
as contained in the above-mentioned original 
letter, annexed. — hi the Goods of R. R. (1857), 29 
L. T. O. S. 20. 

1970. — - - — .] — Testatrix duly exe- 

in 1855, & in 1862 she signed another 
will, being a copy of the former one, with the 
exception of bequests to a niece, but which was not 
duly attested. In 1864 she cut out the names of 
the attesting witnesses to the earlier will, in the 
presence of a fellow servant. Both documents 
were retained in her possession until her death : — 
Held , the doctrine of dependent relative revoca- 


tion applied, & the will of 1855 was entitled to 
probate. — In the Goods of Middleton (1864), 
3 Sw. & Tr. 583 ; 34 L. J. P. M. A A. 16 ; 11 L. T. 
684; 10 Jur. N.S. 1109 ; 104 E. It. 1402. 

-.] — Testatrix made her 

will in 1901. In 1907 she wrote out a document 
which she thought to be a valid will, but which was 
in fact invalid, in that her signature was not 
attested. Testatrix destroyed the will of 1901 in 
the belief that the document of 1907 was a valid 
will. There was evidence of the due execution 
of the will of 1901, A that the pi*o visions contained 
in the completed draft which was put in evidence 
were in accordance with those in the will. On an 
application for probate of the will of 1901 as con- 
tained in the draft, the consent of each of the next 
of kin who were all sui juris having been obtained 
to the application, the ct. made’ an order as 
prayed . — In the Estate of Irvin (1908), 25 T. L. R. 
41. 

1972. .] — The destruction by 

testator of a valid will after the date upon which ho 
believes that lie has validly executed a later will 
does not operate to revoke the destroyed will if, 
in fact, the later will is found upon evidence to be 
invalid, for want of proper execution. In such a 
case the doctrine of dependent relative revocation 
will be applied, A the proper execution A the 
contents of the destroyed will being established, 
it will be pronounced for, although thereby the 
intention of testator may be defeated . — He Bunn, 
Durber v. Bunn (1926), 134 L. T. 669. 

1973. Mistake as to legal effect of former 

Will.]— J. M. by will dated Feb. 8, 1734, gives 
particular lands A his x^rsonal estate to be laid 
out in lands to charitable uses, A declares by codicil, 
July 12, 1736, if by the Mortmain Act the estates 
cannot pass to those uses, he gives them to M. B. 
A his heirs. By a second codicil of Mar. 17, 1737, 
reciting he had been advised the devise of his lands 
was void, gives his personal to the same charitable 
uses, A his real estate to deft. M. B. The Mort- 
main Act passed in 1736, A testator died Feb. 8, 
1738. On a case stated for the opinion of the ct. 
of K. B., the judges certified it was their opinion 
these estates w^ere well devised by the second 
codicil to M. B. 

The question of revocation does not turn upon 
(X>llaleral circumstances, but merely on the words 
in the instruments themselves (Lord IIardwtcke, 
C.).— A.-G. v. Lloyd (1747), 3 Atk. 551 ; 1 Yes. 
Sen. 32 ; 26 E. R. 1117, L. 0. 

Annotations : — Dbfcd. & Distd. Thomas v. Howell (1874), 
L. R. IS Eq. J 98. Refd. Evans v. Williams (1837). 
Donnelly, 218 ; Doe cl. Evans v. Evans (1839), 10 Ail. A 
El. 228. 

1974. Belief in death of donee.] — 

Testator by his will gave legacies to A. A B. 
describing them as grandchildren of C. A their 
residence in America; by a codicil he revoked these 
legacies, giving as a reason, that the legatees were 
dead ; that fact not being true, they w f ere held 
entitled upon proof of identity. — Campbell v. 
French (1797), 3 Yes. 321 ; 30 E. It. 1033, L. C. 

Annotations : — Distd. Wallace v. Seymour (1872), 20 W. R. 
G34. Con&d. Rr Churchill, Taylor v. Manchester Univer- 
sity, [1917] 1 Ch. 206. Reid. Thomas v. Howell (1874), 

L. R. 1 8 Eq. 198 ; Nickall r. Fawkes (1905), 50 Sol. Jo. 
126 : Tn the Estate of Souther den, Adams v. Southerden, 
[19251 P. 177. 

1975. .] — -Testatrix devised lands to 

L. for life, remainder to his first A other sons A 
daughters successively in tail. L. died, leaving 
one son, A one posthumous daughter. The son 
died. Testatrix, being ignorant of the existence 
of the daughter, made a codicil, reciting the death 
of L. without leaving any issue, A devising the land 
to H., in the same manner as she had before done to 
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L, : — Held : the codicil must be construed as a 
conditional revocation only, & was inoperative as 
against the daughter of L., though testatrix, after 
making the codicil, & two years before she died, had 
become acquainted with her existence. — D oe d. 
Evans v. Evans (1839), 10 Ad. & El. 228 ; 2 Per. 
& Dav. 378 ; 8 L. J. Q. B. 284 ; 3 Jur. 844 ; 113 
E. R. 88. 

Annotations; — Distd. Wallace v. Seymour (1872), 20 W. It. 

634. Consd. lie Churchill, Taylor v. Manchester Uni- 
versity, [1917] 1 Ch. 206. Reid. Nickall v. Fawkes (1905), 

50 Sol. Jo. 120. 

1976. Mistake in legal effect of destruction — 

Evidence of intention to Jrevoke.] — Dickinson v. 
Swatman, No. 1990, post . 

1977. Belief that former will useless.] — 

Testator, on the execution of a will in 1895, caused 
a will of 1882 to be cancelled under the erroneous 
belief that funds comprised in a settlement of 1855 
would, in the absence of certain provisions in the 
will of 1882, be divided equally amongst the 
children of his first marriage. In 1896 he executed 
a fresh will, A revoked the will of 1895, A later in 
1896 he executed two codicils, but the settled funds 
were not mentioned in any of the documents of 
1896. 

In a suit by the exors. propounding the will & 
codicils of 1890 together with the will of 1882 : — 
Held : the wil of 1882 was, in law, a valid A sub- 
sisting testamentary document, A it should be 
included with the three documents of 1896 in the 
probate. — Stamford v. White, [1901] P. 46 ; 70 
L. J. P. 9 ; 84 L. T. 269. 

1978. Mistake as to legal rights of widow.] 

— A revocation of a will grounded on an assump- 
tion of fact which is false takes effect unless, as a 
matter of construction, the truth of the fact is the 
condition of the revocation, so that the revocation 
is contingent upon the fact being true. 

Testator under the mistaken belief that in the 
event of his dying intestate his widow would be 
entitled to the whole of his property revoked a will 
which he had made by burning it : — Held : the 
revocation of the will being dependent on a con- 
dition which was not fulfilled was inoperative, A 
the contents of the will so destroyed were admitted 
to probate. — In the Estate of Southkrden, Adams 
v. Noutiierden, [1925] P. 177 ; 95 L. J. P. 1 ; 133 
L. T. 505 ; 41 T. L. R. 593 ; 69 Sol. Jo. 723, C. A. 

— —•] — See, also, Sub-sect. 7, B. (5) ii., ante . 


Sect. 2. — REVIVAL. 

Sub-sect. 1.— In General. 

1979. Instruments capable of revival — Destroyed 
Instrument.] — Hale v. Tokelove, No. 1714, ante. 

1980. .] — (1) Where testator made a 

will, dated June 30, 1858, A destroyed it upon 
executing a second will in 1859, A afterwards 
made a codicil intending it to be supplementary 
to the will of 1859, but expressing it to be “ a, 
codicil to my last will, made on June 30, 1858,” 
the ct. granted probate of the will of 1859 A the 
codicil. 

There can be no revival of a will which has 
ceased to have both a physical A legal existence. 

(2) Qu. : whether a will can be revived which 
is not longer in esse . 

(3) Qu. : whether evidence is admissible to 
explain the mistake, or supposed mistake, of 


testator. — Rogers A Andrews v. Goodenough 
A Rogers (1862), 2 Sw. A Tr. 342 ; 31 L. J. P. M. 
& A. 49 ; 5 L. T. 719 ; 26 J. P. 119 ; 8 Jur. N. S. 
391 ; 164 E. R. 1028. 

Annotations : — As to ( 1) Consd. In the Goods of Steele (1868), 
L. R. IP . & I). 575. Folld. In the Goods of Reade, [1902] 
P. 75. Generally , Refd. In the Goods of Iloublon (1865), 
II Jur. N. S. 540 ; Re Lindsay (1802), 8 T. L. XL 507. 

1981. Draft in existence .] — Re Lindsay 

(1892), 8 T. L. R. 507. 

1982. Omission in Instruments 

admitted to probate of words referring to destroyed 
Instruments.] — In the Goods of Reade, No. 2033 , 
post. 

1983. Must have physical & legal existence.] 

— Rogers A Andrews v . Goodenough A Rogers, 
No. 1980, ante. 

1984. Effect of revival —Instrument revived in 
then state.] — Neate v. Pickard, No. 2002, post. 


8tjb -sect. 2. — Modes of Revival. 

A. In General. 

See Wills Act, 1837 (c. 26), s. 22. 

1985. Necessity for re-execution or codicil.]— 

A will, revoked by a subsequent will, which is 
destroyed is not thereby revived ; a will once 
revoked by a later will can only be revived by 
re-execution, or re-publication. — Major A Mundy 
v. Williams A Iles (1843), 3 Curt. 432 ; 2 Notes 
of Cases, 196 ; 163 E. R. 781 ; sub noni. Major v. 
Iles, 7 Jur. 219. 

1986. -- .J — Testatrix having struck through 
her signature to her will, intending thereby to 
revive a former will : — Held : the act was in- 
effectual, A the later will was entitled to probate. — 
In the Goods of Rose (1845), 4 Notes of Cases, 101. 

1987. .] — Testator gave all his real A 

personal property to trustees, in trust for his eight 
nephews A nieces, naming them, in equal shares, 
as tenants in common, the shares of nephews 
absolutely, A the shares of nieces as they should 
by deed ' or will appoint, 'A in default of ap- 
pointment for them absolutely, but for their 
separate use ; A testator also declared that in 
case any of his nephews A nieces should die in 
his lifetime, leaving children, or should survive 
him A die under twenty-one, leaving children, 
then their shares to be in trust for their children ; 
A if any of the nephews A nieces should die in 
his lifetime, without children, or should survive 
him, A afterwards die under twenty-one, without 
leaving children, then the shares of each such 
nephews A nieces so dying should go to the sur- 
vivors. By separate codicils testator revoked the 
trusts in favour of two of his nephews. By another 
codicil lie gave a legacy of £100 to A. ; by a sub- 
sequent codicil lie appointed A. his exor., A 
gave him £500 in lieu of the £100, provided he 
should act as his exor. By a further codicil he 
revoked the appointment of A. as exor., A also 
revoked the legacy of £500 : — Held : the shares of 
the two nephews that were revoked were undis- 
posed of, A went to the heirs A next of kin of 
testator ; the share of a niece who died during 
testator’s lifetime, without children, was also 
undisposed of ; A the revocation of the £500 legacy 
to A. did not revivo the £100 legacy, but that also 
was completely revoked.— Boulcott v. Boulcott 
(1853), 2 Drew. 25 ; 2 Eq. Rep. 457 ; 23 L. J. Ch. 

599.— AUS. 

1985 iii. .]— . Re Marks’ Estate, 

[1920] T. P. D. 180. — S. AF. 

m. Whether codicil revives void devise 
in original will. V~- Harris r. Harris 
(1880), 1 N. S. W. L. R. (L.) 247 — AUS. 


PART X. SECT. 2, SUB-SECT. 2.— A. 

1985 1. Necessity for re-cxccntion or 
codicil.] — In the Estate of Horne, 20 
S. It. N. S. W. 531 ; 37 N. S. W. W, N. 
185. — AUS. 

1985 ii. .] — A will which is lost. 


but which is uot show'll to have boon 
destroyed, by testator, aniino rcvocandt, 
may bo revived by a codioil, although 
there is in existence an intermediate 
will Inconsistent with the fonnor one.— - 
Re Watson (1887), 13 L. L. 
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Sect. 2. — Revival: Sub-sect. 2, A. & B . (a) & (b) 
i. & iL J 

57 ; 22 L. T. O. S. 130 ; 18 Jur. 231 ; 2 W. R. 52 ; 
61 E. B. 627. 

Annotation : — Reid. Re Whitohome, Whiteborne v. Beet, 

[1006] 2 Oh. 121. 

1988. .] — IT., by will, gave hie property to 

A., B., A C., whom he also appointed exors., upon 
certain trusts. By codicil, he revoked the appoint- 
ment of C. as exor. A trustee, A substituted D. ; 
& he also revoked A altered some of the trusts, 
lie subsequently revoked the codicil by destruc- 
tion, but did not revive the revoked parts of the 
will. Probate of so much of the will as was not 
revoked by the codicil decreed to A., B., A D. — 
Stride v . Sandford (1853), 21 L. T. O. S. 24 ; 17 
Jur. 263. 

1989. — — .] — In the Goods of Brown, No. 1875, 
ante. 

1990. — — .J — A. made a will in 1S26 & another 
in 1851 inconsistent with the former. Before his 
death he burned the second will animo cancel/a ndi , 
accompanying the act with declarations which 
showed that he supposed that the will of 1826 had 
thereby been revived : — Held : (1) the earlier will 
was not revived, as though made before Wills Act, 
1837 (c. 26), it could only be revived in the way 
pointed out by that Act, A not by declarations of 
testator ; (2) the doctrine of dependent relative 
revocation did not apply to the burning of the 
later will, but it was absolutely revoked. 

(3) Semble : the doctrine of dependent relative 
revocation only applies where the revocation is to 
be dependent on a future event. — Dickinson v. 
Swatman (1860), 4 8w. A Tr. 205 ; 30 L. J. P. M. 
A A. 84 j 24 J. P.792; 6 J ur. N. 8. 831 ; 164 E. B. 
1195. 

Annotations As to (2) Expld. Powell r. Powell (1806), L. 11. 

1 P. & D. 209. N.F. Cossey r. Cossey (1900), 09 L. J. P. 

17. Reid. Newton t*. Newton (J80I), 5 L. T. 218. 

1991. .] — In the Goods of Stkele, In the 

Goods of May, In the Goods of Wilson, No. 1995, 
post. 

1992. - — — .] —In the Goods of Hodgkinson, No. 
1701, ante. 

1993. Cancellation of subsequent will.] — Moore 
v. Moore A Metcalf, No. 1782, ante. 

Necessity for intention to revive.] — See Sub-sect. 
2, II., post. 

/>*. Intention to Revive. 

(a) In General. 

See Wills Act, 1837 (c. 26), s. 22. 

1994. Codicil must show Intention to revive.] — 
in order that a revoked will may be revived 
by a codicil since Wills Act, an intention to revive 
it must appear from the contents of the codicil, 
A cannot bo established by any act dehors the 
codicil. Mere physical annexation, e.g. the tying 
the will A codicil together, is not sufficient. — 
Marsh v. Marsh (I 860 ), 1 Sw. A Tr. 528 ; 30 
L. J. P. M. A A. 77 ; 1 L. T. 523 ; 24 J. P. 311 ; 
6 Jur. N. 8. 380 ; 164 E. li. 845. 

Annotations Consd. In Via; Goods of Steele, in the Goods of 


May, In the Goods of Wilson (1806), L. 11. 1 P. A D. 675. 

Refd. In the Goods of White (1914), 11 L. T. 413. Mentd. 

In the Goods of Honvwood (1871), L. 11. 2 P. & D. 251 ; 

Rees v. Rees (1873), L. R. 3 P. & D. 84. 

1995. -.] — A codicil may, by referring in 
adequate terms to a revoked will, revive that will 
if it be in existence, but the codicil must “ show an 
intention to revive the same ” (Wills Act, 1837 
(c. 26), s. 22). In order to satisfy those words the 
intention must appear on the face of the codicil, 
either by express words referring to a will as 
revoked A importing an intention to revive the 
same, or by a disposition of testator’s property 
inconsistent with any other intention, or by some 
other expression conveying to the mind of the 
ct. reasonable certainty the existence of the 
intention. Since the passing of the statute a 
will cannot be revived by mere implication. 
References in codicils to revoked wills by their 
dates held insufficient to revive them, there being 
no evidence on the faces of such codicils of an 
intention to revive the wills so referred to. — In 
the Goods of Steele, In the Goods of May, In the 
Goods of Wilson (1868), D. B. 1 P. A D. 575 ; 37 
L. J. P. A M. 68, 72 ; 19 L. T. 01 ; 32 J. P. 791 ; 
17 W. B. 15. 

Annotations : — Apld. In the Goods of Law (I860), 21 L. T. 

399 ; In the Goods of Anderson (1870), 39 L. J. I*. He M. 55 ; 

McLeod v. McNub, [1891 | A. (A 471 ; lie Lindsay (1892), 

8 T. L. R. 507 ; In the Goods of Chileott, [18971 1*. 223 ; 

•Tune v. Jane (1917), 33 T. L. li. 389; Peakin v. Garvie 

(1919), 35 T. L. li. 680. 

1996. Proof of Intention — Sufficiency.] — Marsh 
v. Marsh, No. 1991, ante. 

1997. — .) — In the Goods of Steele, 

In the Goods of May, In the Goods of WILSON, 
No. 1995, ante. 

1998 . Admissibility of evidence.] — Rogers 

A Andrews v. Goodenough A Rogers, No. 1980, 
ante. 

1999. - — — Parol evidence.]— Baton v. 

Okmerod, No. 2009, post. 

~ — Reference to will or codicil .] — See 

Sect. 3, sub-sect. 2, C. (5), post. 

(b) Reference to Will or Codicil. 
j. In General. 

See Wills Act, 1837 (c. 26), a. 22. 

2000. General rule.] — A codicil may revive a 
first will by a direct reference to the instrument, 
A revoke by implication the will in existence of 
the latest date. 

It is not the act of revival that revokes the last 
will, but the first will after it is revived.— Nero- 
cold v. Hemming (1758), 2 Lee, 490 ; 10! E. R. 
415. 

An notation Refd. Re Smith, Bilko r. Roper (1890), 45 

Ch. D. 632. 

2001. Sufficiency of reference- Codicil merely 
for particular purpose — To change executor 
Codicil confirming will in all other respects.J — All 

codicils are part of the will. Therefore a codicil 
merely for a particular purpose, as to change an 
exor., A confirming the will in all other respects, 
does not revive a part of the will revoked by a 


PART X. SECT. 2, SUB-SECT. 2.— 

B. (a). 

1994 i. Codicil must show intention to 
revive .] — Purcell r. Bergtn, 20 A. It. 

1994ii. — .] —A will which has been 
revoked cannot, since tho passing of 
Ontario Wilts Act (R. S. ()., 1887, 
c. 109), be revived by a coil Id l unless 
the intention to revive It. appears on 
tho face of tho codicil either by express 
words referring to the will as revoked 
A importing such intention, or by a 


disposition of testator’s property in - 
consistent with any other intention, or 
by other expressions conveying to the 
mind of the ct., with reasonable 
certainty, the existence of the intention 
In question. — Macdovku, v. Purcell. 
Cleary v . Purcell (1896), 23 S. C. R. 
101.— CAN. 

1994 iii. .] — In the Goods of 

Courtenay, 27 L. It. lr. 507. — IR. 

1994 iv. .J— Clear proof of an 

intention to revive an earlier will must 
be afforded before the destruction of 


such later testamentary instrument 
can be held to effect such revival. — 
Wynne v. Wynnk’h Estate (1908), 25 
S. C. 951 ; 18 C. T. R. 1062.— S. AF. 

1996 i. } 'roof of intention — Sufficiency.] 
— Tho intention to revive a prior will 
need not necessarily bo evidenced by a 
declaration of deceased made at the 
time of destroying the later will, but 
if there is no such declaration tho 
evidence of intention must he clear A 
convincing. — W arp r. Crook (1896), 
17 N. S. W. L. li. (B.) 01.— AUS, 
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former codicil, — Crosbie v . Macdoual (1790), 
4 Ves. 610 ; 31 E. R. 314. 

Annotations: — Apld. Booker v. Allen (1831), 2 Russ. & M. 

270 : Wade v. Nazer (1848), 1 Rob. Eccl. 627. Consd. 

Burton v. Newbory (1875), 1 Cli. I). 234 ; Green v. Tribe 

(1878), 9 Ch. I). 231 ; Follett v. Pettman (1883), 23 Oh. I). 

337. Refd. He De La Saussayo (1873), L. It. 3 P. & I). 42 ; 

Re Caithness (1891), 7 T. L. R. 354. 

2002. Ratification of will — No express 

reference to any particular will.] — (1) A will A 
codicil, revoked by marriage, under the statute, 
held to be revived by a codicil made after the 
marriage, ratifying testator’s “ will,” without 
express reference to any particular will. 

(2) Alterations on the face of the will so revived 
held to be republished by the codicil, the will 
being revived in the state in which it was at the 
date of republication. 

(3) A will, when revived, is revived in its then 
state. — Neate v. Pickard (1843), 2 Notes of 
Cases, 406. 

2003. Part of revoked will incorporated in 

subsequent will.] — Parts of testamentary papers 
revoked, referred to in a posterior will : — Held : 
to be incorporated there with, A admitted to pro- 
bate together. — J orden v. Joiiden (1813), 2 
Notes of Cases, 388. 

2004. Substitution of name by memo- 

randum indorsed on will.]- T. made a will, giving 
a life interest in his property to his wife 8. She 
died, A he subsequently married Ik On the day 
before his death he told an attendant, that he 
wished the name of his former wife 8. to be erased 
in his will, A the name of M., his present wife, to 
be substituted for it, A requested her to write a 
memorandum on his will to carry out his wishes. 
The attendant thereupon wrote a memorandum 
upon the will, which was executed according to the 
provisions of the Wills Act. The memorandum 
did not in direct terms refer to the will Held : 
the memorandum operated as a codicil to the will, 
so as to revive the will. — In the Goods of Terrible 
(1858), 1 Sw. A Tr. 140 ; 31 L. T. O. 8. 318 ; 0 
W. R. 816 ; 164 E. R. 665. 

2005. Appointment of additional executors.] 

— A domiciled Scotsman made a will disposing 
of (inter alia) certain leasehold property in England, 
which disposition was, however, revoked by his 
marriage. A codicil made subsequently referring 
to the will was held to revive the will so far as it 
dealt with the leasehold property. 

Although testator’s main object was to appoint 
additional exors. yet lie had referred to the will iu 
such terms as to treat it as subsisting (Ciutty, J.). 
— Re Caithness (Earl) (1891), 7 T. E. R. 354. 

2006. — — Reference to contents of will.] — 
Deceased, having executed his will, married, A 
subsequently executed another will in favour of 
his wife A children. In this last will, in case there 
were no child or children of the marriage living 
at the death of liis wife, he revived A brought- 
into force again his former will, A directed that its 
provisions A directions should bo complied with 
as though they formed part of his last will. At the 
time of his death there were living a widow A one 
child : — Held : the first will should be included in 
the probate .- — In the Goods of Bangham (1876), 

I P. D. 429 ; 24 W. R. 712 ; sab nom. In ihe Goods 
of B auoham, 45 L. J. P. 89 ; 49 J. P. 487. 


2007. -.] — Testator died at Calcutta 
in Apr. 1888. 

By a will made in 1873 ho appointed three 
persons, two of whom had since died, to be his 
exors., A after disposing of all his property, 
appointed his wife “ during her widowhood, A 
after her death, his trustees therein named A the 
survivors or survivor of them, guardians of my 
infant children for the time being.” 

In 1878 he executed a holograph will, at the foot 
or end of the will of 1873, in these terms : “I hereby 
revoke the above will in its entirety, declaring all 
its provisions null A void, A constitute my wife 
sole heiress A oxtrix. of any property I may die 
possessed of.” 

In 1882 testator executed a further testamentary 
document, as follows : “ I declare this to be a codicil 
to my last will. 

I hereby confirm my said will in all respects, 
A particularly the appointment therein of my wife 
as guardian of my infant children, A I hereby 
appoint my sister L. C. G., guardian of my infant 
children after the death of my said wife ” : — Held : 
the word “ confirm ” in the codicil, coupled with 
the reference to the guardianship of the infant 
children, no mention of which was made in the 
revocative second will, was suflicient to revive the 
earlier will of 1873 as against the second will of 
1878, A probate should go of the will of 1873 A 
the codicil of 1882, as together constituting the 
true last wishes of deceased. — In the Goods of 
Van Cutsem (1890), 03 L. T. 252. 

2008. Re Lindsay (1892), 8 

T. L. R. 507. 

2009. — — -Testatrix executed three wills, 
one in 1873, another in 1877, A a third in 1881. 
By the will of 1873 she bequeathed the residue of 
a certain fund over which she had a power of 
appointment among her two daughters, in whose 
favour she had already appointed certain other 
moneys by deed. The will of 1877 alfected a 
portion only of the will of 1873. By the will 
of 1881 she revoked all previous wills, A appointed 
deft, in the present action her sole residuary legatee. 
The will of 1881 also contained the following 
passage “ A whereas I have also settled one un- 
divided moiety of the residue of the said third 
part of £199,999, to which I am entitled under the 
will of my said brother in favour of my said 
daughter E. .J. P.” This fund had actually been 
dealt with by the will of 1873 only : — Held : 
(1) there was not a suflicient reference to the will 
of 1873 to incorporate it, deeming that the mind 
of testatrix was confused between the fund she 
had bequeathed by will A the fund she had 
appointed by deed ; (2) parol evidence was not 
under the circumstances admissible to explain her 
intention. — Baton v. Ormerod, [1892J B. 247 ; 
61 L. J. B. 129 ; 66 L. T. 381 ; subsequent 'pro- 
ceedings , sub nom . Re Bauot, Baton v. Ormerod, 
[1893 J 3 Ch. 348, C. A. 

Reference by date.] — See Sub-sect. 2, B. 

(b) ii., ptwL 

ii. Bg Date. 

See Wills Act, 1837 (c. 26), s. 22. 

2010. Whether sufficient intention to revive. |— 
One entire part of a will in duplicate in the 


PART X. SECT. 2, SUB-SECT. 2.-- 
B.(b) i. 

2000 i. Sufficiency of reference — 
Reference to contents of will .] — Testator 
died leaving a trust disposition & 
settlement dated Dec. 1), ISOS, by which 
ho bequeathed a legacy of £5,000 to 
Dr. B. By a codicil dated Sept. 9, 
1901, ho revoked that legacy He be- 
queathed the sum of £5,000 to a cousin. 
Both of these documents remained in 


the custody of testator’s agents. By 
a. holograph codicil dated Nov. ii, 
1907, which was found along with a 
number of other holograph codicils iu 
testator’s repositories, ho bequeathed 
the sum of £2,000 to Dr. B. & provided 
— “ This is in addition to any legacy 
mentioned In my will & codicils.” 
There were no other bequests to Dr. B. 
mentioned in his testamentary writings : 
— Held : the reference in the codicil of 


Nov. 11, 1907 to “ any legacy men- 
tioned ” in testator’s will He codicils 
did not have the effect of restoring the 
revoked bequest of the £5,000 to Dr. B. 
— Lothian’s Trustees t\ Back, L191S] 
S. (J. 4 01. —SCOT. 

PART X. SECT. 2, SUB-SECT. 2.— 

2010 i. Whether sufficient intention to 
recive .] — Testator made a will ou 
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Sect. 2. — Revival: Sub-sect. 2, B. (b) ii.] 

possession of testator being undestroyed, but the 
other part in the possession of his solr. having 
been destroyed by testator on the execution of a 
subsequent will made in 1838, in terms revoking 
the prior will : — Held : to be revived by a codicil, 
made subsequently to the second will, though 
referring to the first will merely by date, A such 
reference sufficiently sliows the intention to revive 
as required by Wills Act, 1837 (c. 20), s. 22, A 
parol evidence was not admissible to establish 
a mistake in the date. — P ayne A Meredith v. 
Trappes (1847), 1 Rob. Eccl. 583 ; 5 Notes of 
Cases, 478 ; 10 L. T. O. S. 30 ; 11 Jur. 854 ; 103 
E. Ii. 1143. 

Annotations : — Distd. Thomson & Baxter v. Hompenstall 

(1840), 1 Rob. Eccl. 783. Consd. In the Goods of Steele, 

In the Goods of May, In the Goods of Wilson (1808), L. R. 

1 P. & R. 575. Refd. In the Goods of Langhorn (18 47), 

« r > Notes of Cases, 512. 

2011. —Testator, having executed a will in 

1837, prior to Wills Act, 1837 (c. 20), re-executed 
it in 1842, & in Oct. 1848, executed a further will, 
whereby the former will was virtually revoked. 
In Dec. 1848 he wrote A executed a codicil 
which declared the last will null A void, A that the 
only valid will was that of 1842 : — Held : the codicil 
revived the will of 1842 in its altered state . — In the 
Goods of Harper (1840), 7 Notes of Cases, 44. 

2012. — .]— Jermyn v . IIervey (1851), 10 
L. T. O. S. 408 ; 15 Jur. 184. 

2013. .] — In the Goods of Steele, In the 

Goods of May, In the Goods of Wilson, No. 1995, 
ante. 

2014. -.] — Testator executed a will in 1807, 

A two codicils to it in 1809 A 1874. In 1875 he 
made another will, by which he expressly revoked 
all previous wills A testamentary papers. Sub- 
sequently his two sisters, who were benefited by 
the codicil of 1874, & the will of 1875, died ; & he 
made another codicil in 1881 disposing of the pro- 
perty which he had left to them, which he described 
as a codicil to his last will A testament, A which 
began in these words ; “ Whereas, my two sisters 
named in my codicil, dated May 12, 1874, are both 
since dead,” etc.: — Held: the reference to the 
codicil did not revive it, A it was, therefore, 
excluded from probate . — In the Goods of Dennis, 
[1891] P. 320. 

2015. Where by a codicil dated July 21, 

1882, expressed to be a codicil to his will of i880, 
testator confirmed the said will, A it appeared that 
the will consisted not merely of the document of 
1880, but also of an intermediate codicil revoking 
a particular bequest therein : — Held : though a 
reference simply to the date of the earlier docu- 
ment was not sufficient in itself to restrict the con- 
firmation to that particular document, yet other 
words A surrounding circumstances could A did 
convey such an intention with reasonable certainty, 
A accordingly the will of July 17, after confirmation 
was no longer affected by the partial revocation 
made by the intermediate codicil. — McLeod v. 
McNair [1891] A. C. 471 ; 00 L. J. P. C. 70 ; 65 
L. T. 206, P. O. 

Annotation : — Refd. In the Goods of Green (1899), 79 L. T. 

738. 

Mar. 13, 1870, A a second will on 
Apr. 29, 1870, by which ho revoked the 
former will, & made some changes in 
the disposition of his property ; A a 
codicil, dated Juno 9, 1889, commencing 
thus : “I make A publish this codicil 
to my will, dated Mar. 13, 1870. I 
cancel the gift of £100 willed to my 
son W. J., having paid him that amount 
since I made said will ” : — Held : the 
codicil revived the first will . — In the 
Goods of Edge (1882), 9 L. R. lr. 516. 

— IB. 


2016. No Intention to revive intermediate 

codicil.] — Deceased executed a will in 1860, & a 
codicil to it in May, 1871. In Nov. 1871, he 
executed a will which revoked all previous testa- 
mentary papers. In 1872 he executed a paper 
which was headed, “ This is a codicil to the will 
of It., dated May, 1860.” It concluded with the 
appointment of the son as exor. of the will A codicil, 
A the attestation clause commenced, “ Codicil 
to the will of R., dated May, 1800, in the presence 
of, etc.” : — Held : the only intention to be gathered 
from the words of the codicil was that testator 
intended to revive the will of 1800, but not the 
codicil of May, 1871. — I?i the Goods of Reynolds 
(1873), L. R. 3 P. A 1). 35 ; 42 L . J. P. A M. 20 ; 
28 L. T. 144 ; 37 J. P. 215 ; 21 W. R. 512. 

Annotation : — Refd. Burton r. Nowbory (1875), 45 L. J. Ch. 

202 . 

2017. Mistake in reference — Effect of — Admis- 
sibility of evidence to establish or explain mistake.] 

— Jansen v. Jansen (1797), cited in 1 Add. at 
p. 38 ; 102 E. R. 15. 

2018. —.] — In the Goods of Chap- 

man, No. 1713, ante. 

2019. — — .] — A codicil executed in 

1843 purported to be a codicil to a will of 1833, 
which was not in existence, A was supposed to have 
been destroyed, when a will of 1837 was executed. 
Evidence admitted to show that the reference 
to the will of 1833 was a mistake, A that the 
will of 1837 was that intended by testator. Pro- 
bate of the will of 1837 A codicil of 1843 granted. — 
In the Goods of Brown, Quince y v. Quince y 
(1840), 11 Jur. 111. 

2020. .1 — Payne A Meredith 

v. Trappes, No. 2910, ante. 

2021. — - — .] — Where there is a dis- 

tinct reference in a subsequent codicil to a revoked 
A destroyed will of an earlier date, as “ my last 
will of such a date,” parol evidence cannot be 
admitted to show that the reference was by mis- 
take, A that testator intended a will of a later date 
to operate. Probate of such later will refused. — 
In the Goods of Goodenouoh (1801), 2 Sw. A Tr. 
Ill ; 30 L. J. P. M. A A. 100 ; 4 L. T. 772 ; 
25 J. P. 440 ; 104 E. R. 917. 

2022. -.] — In the Goods of Lewis, 

No. 1635, ante. 

2023. — — .]- — In the Goods of Wyatt, No. 

1390, a)ite. 

2024. .] — A. executed a will A codicil, 

which had been prepared by her solr., bearing 
date Feb. 14, 1850. On Nov. 10, 1858, she copied 
the will, omitting several legacies, A executed the 
copy A a codicil of the same tenor as the previous 
one. In 1801 she instructed her solr. to prepare 
a further codicil, A he, not knowing that the will 
A codicil of 1858 had been made, drew up a codicil, 
which purported to be a codicil to deceased’s 
“ last will A testament, bearing date Feb. 14, 1850,” 
A deceased duly executed it. After her death, 
the will A codicil of Nov. 1858, A the codicil of 
1801 were found together, A in another place the 
will A codicil of Feb. 1850, from which deceased’s 
signature had been torn off. The ct. being satisfied 
that deceased intended the last codicil to be a 

the third to bo a codicil. The codicil 
opened by declaring it “ to be a codicil 
to my will which bears dato Feb. 27, 

” The contents of the codicil 
however were referable to the second 
instrument. There being a reference 
to a specific bequest in such instru- 
ment : — Held : tno date mentioned in 
the codicil must bo rejected, & the 
codicil did not in consequence revive the 
first instrument, which was not 
admissible for probate . — lie Rhodes 
( 1914), 34 N. Z. L. It. 190.— N.Z. 


2010 ii. -.1- -Best v. Edinburgh 
University - (1880), 8 R. (Ct. of Sess.) 

06 ; 18 Sc. L. R. 45.— SCOT. 

1911. 

2022 i. Mistake in reference — Effect 
of .} — Testatrix died on Jan. 2, 1914, 
possessed of considerable property. 

On her death three instruments of a 
testamentary character were dis- 
covered dated respectively Fob. 27, 

1911, Aug. 29, 1912, A Dec. 19, 1913. 

Each of the two first-mentioned instru- 
ments purported to be her last will, & 
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codicil to the will of 1858, held that the words 
“ bearing date Feb. 14, 1850, ” as they were merely 
words of description, might be disregarded, upon 
the principle 11 falsa demonstratio non nocet si dc 
cor pore constat ,” &' granted probate of the will A 
codicil of Nov. 10, 1858, A of the codicil of 1801. — 
In the Goods of Whatman (1804), 34 L. .T. P. M. 
& A. 17 ; 10 Jur. N. S. 1242. 

2025. .] — Testator died leaving a will 

revoking all former wills. He subsequently 
executed a codicil, which by mistake he described 
as a codicil to a previous will ; the ct. on the 
authority of In the Goods of Steele , No. 1995, ante , 
admitted the later will A codicil to probate. — 
In the Goods of Law (1809), 21 L. T. 399 ; 33 J. P. 
808. 

2026. .] — Testator executed a will on 

Feb. 13, 1804, A another, on J une 24, 1 805, revoking 
all former wills. He afterwards executed a codicil , 
which purported to be a codicil to his will dated 
Feb. 13, 1804, A after devising some property 
confirmed his said will. The solr. who prepared the 
codicil had inserted the date of the first will under 
the supposition that it was the last will. There 
was nothing in the codicil which showed an 
intention to revive the first will : — Held : the 
second will A codicil were entitled to probate. — 
hi the Goods of Anderson (1870), 39 L. J. P. A M. 
55 ; 22 L. T. 308 ; 34 J. P. 329. 

2027. — — .] — A codicil referring to a 

previous will by its date does not necessarily revive 
the will referred to. 

Testatrix made a will A afterwards a codicil 
in the year 1870, A subsequently revoked the will 
A codicil of 1870 by a will in 1877. Afterwards 
she wished to make a codicil to the will of 1877, 
but by mistake, called it in the instrument a codicil 
to the will of 1870 : — Held : the mistake, if clearly 
proved, did not revive the will of 1870, but was a 
codicil to the will of 1877. — In the Goods of Ince 
( 1877), 2 P. 1). Ill ; 40 L. .T. P. 30 ; 30 1,. r j. 519 ; 
25 W. It. 390 ; sub non. In the Goods of Price, 11 
.T. P. 425. 

2028. .] — Testator made a will, A 

afterwards another, which by implication revoked 
the former will. Subsequently, by the terms of 
a duly executed codicil, lie, by mistake referred to 
the former instead of the later will : — Held : the 
codicil by its language, revived the former will, 
A as the later will was not revoked by the codicil 
all three documents must be admitted to probate. 
— In the Goods of Stedham, In the Goods of Dyke 
(1881), 0 P. D. 205 ; 50 L. J. P. 75 ; 45 L. T. 192 ; 
45 J. P. 784 ; 40 J. P. 40 ; 29 W. It. 743. 

Annotations : — Apld. In the Goods o/Chilcott, [1897] P. 223. 

Re!d. In the Goods of Turner (1891 ), G1 L. T. 80, r >. 

2029. - — — .] — Testatrix, forgetting the 

existence of a w T ill A codicil duly executed by her 
in 1885, or under a misapprehension as to the legal 
effect thereof upon an earlier will A codicil, 
executed, in 1889, a “ second codicil ” to the 
earlier will A codicil, which she thereby purported 
to “ ratify A confirm.” The solrs. who drew the 
first will A codicil A the last codicil knew nothing 
of the existence or eexecution of the intermediate 
will & codicil until after the death : — Held : the 
first will A codicil were not revived by the last 
codicil. — In the Goods of Turner (1891), 04 L. T. 
805. 

2030. .] — Testatrix exocuted a will in 

1887, A a subsequent will in 1889 by which she 
revoked all previous wills. In 1891 she executed 
a codicil which by mistake was described as a 
codicil to the will of 1887 : — Held : probate might 
be granted of the codicil together with the will of 
1889 with the reference to the will of 1887 omitted. 

J. — VOL. XLIV. 


— In the Goods of Gordon (Lady Isabella), [1892] 
P. 228 ; 61 L. J. P. 132 ; 07 L. T. 328. 

2031. .] — Testator executed a will in 

1883. His wife died in Aug. 1884, A in Nov. 1884, 
he executed a fresh will. In Oct. 1890, testator 
handed to his solr. a document, which the solr. 
understood to be the last will, A testator requested 
that a codicil should be prepared. Tins was 
accordingly done, A appended to the document in 
question & duly executed. In 1895 a second codicil 
was duly executed on the same document. 

After testator’s death it was discovered that 
the codicils had been appended to A made to refer 
to the document which was, in fact, the revoked 
wifi of 1883. 

The ct., upon motion, allowed the words of 
misdescription in the codicils to be omitted from 
the probate, A, with such omissions, granted pro- 
bate of the two codicils, A of the wifi of 1884, as 
together constituting the true testamentary 
intentions A dispositions of deceased . — In the Goods 
of Snowden (1896), 75 L. T. 279. 

2032. .] — Testatrix in 1889 made a 

wifi, A in 1892 instructed her solr. to prepare a 
codicil, which she took away with her, but never 
executed. Later in 1892 she executed a fresh will, 
prepared by a different solr., revoking the former 
wifi. In 1893 she executed a codicil, prepared by 
her original solr., who was in ignorance of the 
existence of the second will, A believed that the 
codicil to the first will had been duly executed ; 
this codicil purported to be a second codicil to 
the will of 1889, A to confirm “ my said wifi A 
the first codicil thereto ” *. — Held : the codicil, 
by its language, revived the earlier will, A both the 
wills together with the codicil, must be admitted 
to probate . — In the Goods of Oiiilcott, [1897] P. 
223 ; 00 L. .1. P. 108 ; 77 L. T. 372 ; 40 W. TL 
32; 13 T. L. It. 378. 

2033. — — .] — (1) Where testator refers 

by mistake in a codicil to a will, which has not 
only been revoked but actually destroyed at the 
time of the execution of such codicil, the ct. 
may, if satisfied that such reference is a pure 
mistake A that testator intended to refer to an 
existing will, grant probate of the codicil, omitting 
the words of reference which have been inserted by 
mistake. But it is otherwise if the will referred to 
by mistake is in existence at the time of the 
execution of the codicil. 

Testator executed a wifi on Jan. 10, 1895, 
with two codicils thereto later on in the same 
year. In 1898 he executed his last will, with 
one codicil thereto in 1899, A another in 1900. 
In the codicil of 1900 he referred to his wifi “ dated 
Jan. 10, 1895.” There was evidence that this was 
a mistake, A that the reference should have been 
to the will of 1898 ; A that the wills A codicils of 
1895, which had been duly revoked by the wifi of 
1898, had been destroyed by testator at the time 
of its execution. The ct. admitted the wifi of 
1898 A the two codicils thereto to probate, omitting 
from the second codicil the reference to the will 
of Jan. 10, 1895. 

(2) Sernble : if the will of Jan. 10, 1895, had 
been in existence A not destroyed at the time 
of the execution of the codicil of 1900, the reference 
to it in that codicil, although inserted by mis- 
take, would have operated as a revival. — In the 
Goods of Reade, [1902] P. 75 ; 71 L. J. P. 45 ; 86 
L. T. 25S. 

2034. .] — Testator made a will in 

1909 which he left in the custody of his solr., & 
he made another wifi in 1912 which he retained 
in his own custody. In 1916 he instructed his 
solr. to prepare a codicil, A in accordance with 

B B 
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Sect. 2. — Revival : Sub-sect. 2, B. ( b ) ii. Sect. 3 : 

Sub-sects. 1 & 2, A., B. (Sc C. (a).) 

these instructions the solr., having found the will 
of 1909 & supposing it to be the last will, prepared 
a codicil which contained the words “ This is a 
codicil to my last will dated Dec. 18, 1909,” Sc 
which revoked the appointment of the exors. 
named in the will of 1909. 

Testator duly executed the codicil. 

An exor. propounded the will of 1909, with the 
codicil, alleging that the codicil revived the will 
of 1909 & thereby revoked the will of 1912, Sc 
testator’s widow, as an extrix., propounded the will 
of 1912 with the codicil: — Held: there was 
nothing to show an intention on the part of 
testator to revive by the codicil the will of 1909, 
Sc the codicil was intended to be a codicil to the 
will of 1912, Sc as the will of 1912 had been duly 
executed the ct. pronounced for the will of 1912 
together with the codicil, omitting from the latter 
the words relating to the will of 1909 Sc the exors. 
appointed under that will. — J ane v. Jane (1917), 
S3 T. L. R. 389. 

Annotation Refd. GregHon r. Tus'lor, [1917] P. 250. 


Sect. 3 —REPUBUCATION. 

Sub-sect. 1. — Instruments Capable of 

Republication. 

See Wills Act, 1837 (c. 20), s. 34. 

2035. Will of land — Made before operative date 
of Wills Act, 1837 (c. 26).] — A will of lands made 
before Jan. 1, 1838, Sc revoked, may, under above 
Act, ss. 9, 34, be republished after that day by 
a codicil attested by only two witnesses. — 
Andrews v. Turner (1842), 3 Q. B. 177 ; 114 
E. R. 475. 

Annotation : —Reid. Croker r. Hertford (1844), 4 Moo. P. V. C. 

339. 

2036. Object & effect of Wills Act, 1837 (c. 26), 
s. 34.] — The object of above sect, is to get rid of 
republication as a method of conferring testa- 
mentary validity even as regards a will made 
before the date of the Act, Sc not to extend its 
operation to wills made since the Act. Therefore, 
the will of a married woman, made in 1869 with 
the assent of her husband, was held not to be 
revived by republication after his death, Sc held 
further, that whatever support, authority, or 
efficacy the will might have derived from the 
husband’s concurrence was extinguished by his 
death, — N oble v. Phelps (1871), L. R. 2 P. & D. 
270 ; 40 L. J. P. Sc M. 60 ; 25 L. T. 65 ; 19 W. R. 
1115. 

Annotations: — Consd. Noble v . Willock (1873), 8 Ch. App. 

778. Refd. Parkinson v. Townsend Sc Townsend (1875), 

44 L. J. P. & M. 32. 


Sub-sect. 2. — Modes of Republioatjon. 

A. In General. 

2037. Necessity for Intention to republish.] 

To make it a republication, there must be animus 
republicandi in the testator (Lord Hardwicke, C.). 
— Abney v. Miller (1743), 2 Atk. 593 ; 26 E. R. 
754, L. C. 

Annotations : — Mentd. Carte v. Carte (1744), Ami). 28; 
Itndstone v. Anderson (1752), 2 Vee. Sen. 418 ; A.-G. v. 
Downing: (1769), Amb. 571 ; Hone v. Medcraft (1783), 1 
Bro. C. C. 261 ; Penriee v. Garnons (1796), 3 Anst. 821 ; 
.Tuiiioh v. Dean (1808), 15 Ves. 236 ; Slatter v. Noton 
(1809), 16 Ves. 197. 

2038. Necessity for express Intention.] — 

Pigott v. Waller, No. 2054, post. 

2039. .] — I will not venture to lay down 

decidedly that no act short of a direct Sc formal 


republication would be sufficient to revive a 
former & revoke a latter will, both instruments 
remaining perfect, but it certainly would require 
either a second publication or very unequivocal 
circumstances. The animus revocandi must be 
very clearly established otherwise the last dated 
will un cancelled must remain in force (Sir John 
Nicoll). — Stride v. Cooper (1811), 1 Phillim. 
334 ; 161 E. R. 1002. 

2040. .] — Re Smith, Bilke v. Roper, 

No. 2042, post. 

2041. Republication prevented by fraud — Proof 
of Intention.] — The bill stated that testator 
intended to republish his will, but was prevented 
from so doing by the fraud of the heir-at-law. A 
demurrer to so much of the bill as required him to 
discover whether testator did not intend to 
republish his will, was under these circumstances 
overruled. — Dixon v. Olmius (1787), 1 Cox, Eq. 
(’as. 412 ; 29 E. R. 1226, L. C. 

Annotation : — Refd. Re MeCallum, MoCallnm v. MoCallum, 

[1901] J Ch. 143. 

B. Re-Execution of Will . 

2042. General rule.] — A married woman having 
a power of appointment made a will whereby she 
appointed the property subject to the power Sc 
all other, if any, property over which she had any 
power of disposition. After her husband’s death, 
she signed, in the presence of two witnesses, a 
paper which contained no reference to her will, 
but merely stated that certain specific property 
was a present to X., Sc after her death this paper 
was admitted to probate together with her will : 
— Held : this subsequent testamentary instru- 
ment did not constitute a republi cation of the 
will, & testatrix was intestate as to her property, 
not being separate property or within the power, 
other than that portion of it specifically mentioned 
in the instrument. 

Apart from any statutory requirements, it has 
long been settled that a will may be republished 
either by a re-execution of it, or by a codicil, Sc 
according to the notes to Duppa v. Mayo (1669), 
1 Saund. 278 (6th Edit. 1845), “ anything which 
showed an intent that the will should be of a 
subsequent date, was a sufficient republication.” 
The reference to the will involved in calling the 
subsequent instrument- a codicil to it shows such 
an intention, Sc the codicil would amount to a 
republication of the will. The learned author of 
Williams on Executors , Mr. Justice Vaughan 
Williams, says, 7th Edit. vol. i. p. 211: “A 
codicil will amount to a republication of tlie will 
to which it refers, whether the codicil be or be not 
annexed to the w r ill, or be or be not expressly 
confirmatory of it ; for every codicil is, in con- 
struction of law, part of a man’s will whether it 
be so described in such codicil or not ; Sc as such, 
furnishes conclusive evidence of the testator’s 
considering his will as then existing” (Stirling, 
J.). — Re Smith, Bilke v. Roper (1890), 45 Ch. D. 
632 ; 60 L. J. Ch. 57 ; 63 L. T. 448 ; 39 W. R. 
93 ; 6 T. L. R, 484. 

2043. What amounts to.]~ In the Goods of 
Dewell, No. 1410, ante. 

2044. .] — A. duly executed a will in 1837, 

appointing B., her nephew, an exor. Sc residuary 
legatee. On May 20, 1861, being desirous to 
deliver the will Sc her deeds to B. for safe custody in 
tlie presence of a witness, C. was sent for, & in 
his presence she delivered the will & deeds to 
B., saying she wished him to be a witness to such 
delivery. Before the delivery she subscribed her 
name at the foot of the will, Sc C. Sc B. subscribed 
theirs, the latter with the prefix of the word 
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11 exor.” A. gave no reason for signing her name, 
& said nothing to B. & C. about being witnesses 
to her will : — Held : what took place on May 20, 
1861, was not a re-execution of the will, &> the will 
was entitled to probate by virtue of the original 
execution. — Dunn v. Dunn (1866), L. R. 1 P. & D. 
277 ; 15 L. T. 216 ; 15 W. R. 231. 

2045. Evidence — Sufficiency of proof.] — Tes- 
tator having, in 1840, duly executed his will, 
wherein he declared “ that all codicils added, 
if signed by him, after executing that will, should 
be equally valid as if placed in the body of that 
same will,” wrote, on the fourth side of the paper, 
«fc signed two testamentary papers, entitled 
‘‘Codicil No. J,” & “Codicil No. 2” the first 
dated two days after the will ; in 1843, resigned 
<fc re-executed the will, assigning, in a memorandum 
written thereon, & to the subscribing witnesses, 
as his reason for such re-execution, that “ two 
of the former witnesses were dead ” ; &, having 
made certain alterations in the will, in 1844, again 
re-signed & re-executed the will, in the presence 
of the same subscribing witnesses, who deposed to 
their strong impression belief that, upon both 
occasions of re-execution, testator signed the will 
in their presence after they had subscribed it, & 
who could not identify any one of the several 
signatures of deceased appearing on the will, as 
made or acknowledged in their presence, or depose 
to the existence of the codicils on the back of the 
will at the time of either re-execution : — Held : 
there was not sufficient proof of re-execution, & 
the will alone pronounced for as originally 
executed. — O llive v. Weale (1847), 5 Notes of 
Oases, 486 ; 10 L. T. O. S. 69 ; sub non ?. Oliver 
v. YVeale, 11 .Tur. 852. 

Annotation : — Refd. Wade v. Mazer (184 8), G Notes of Cases, 

4 6. 

2046. Onus of proof.] — Dunn v. Dunn, 

No. 2011, ante. 

C. Codicil to Will. 

(a) In General. 

2047. General rule.] — The addition of a codicil 
to a will sets up everything in the will, not altered 
by the codicil ; A though the codicil is without 
date, yet if it appears by evidence to have been 
executed subsequent to an act which might amount 
to a revocation, it will operate as a republication. 
— Carte v. Carte (17 41), A mb. 28 ; 3 Atk. 174 ; 
Ridg. temp. FI. 210 ; 27 E. It. 807, L. C. 

Annotations! : — Refd. Cooper r. Man tell (1 856), 27 L. T. O. 8. 

130. Mentd. Slutter v. Noton (1800), 1G Vos. 107 ; Cole- 

grave v. Man by (1821), G Madd. 72. 

2048. .] — That a codicil makes the will 

speak as of its own dates must be admitted to be 
the general rule ; but it may, nevertheless, be 
framed in such a manner as to operate as a partial 
republication only, or to work no republication 
at all (Lord Brougham, C.). — Monypenny v. 
Bristow ( 1832), 2 Russ. A M. 1 1 7 ; 1 L. J. Ch. 88 ; 
39 E. R. 339, L. C. 

Annotations: — Refd. Hughes r. Turner (1835), 3 My. Sc K. 

06 G ; Yurnold v. Wallis (18101, 4 Y. N C. Ex. 1G0 : Doe 

d. York r. Walker (1811). 12 M. & W. 501 ; Skinner v. 

Ogle (1815), 4 Notes of Cases, 7 4 : Hughes v. Hosking 

(185G), 1 1 Moo P. C. C. 1 : 7iY Earl's Trust (1858), 4 K. & J. 

073 ; Phillips v. Homfray (1883), 24 Cli. 1>. 130. 

2049. .] — He Smith, Bilice v. Roper, No. 

2042, ante . 

2050. — •.]- .1. v. Mellerkit, No. 2098, 

post. 


2051. Form of codicil — No special form 

necessary.] — Where a codicil is a republication of a 
will : no precise form necessary thereto : need not 
be indorsed or annexed to the will. — Potter, v. 
Potter (1750), 1 Ves. Sen. 437 ; 27 E. R. 1128. 

Annotations : — Refd. GibRon v. Montfort, Rogers r. Gibson 
(1750), 1 Ves. Sen. 485 ; Pigott v. Waller (1802), 7 Ves. 
98 ; Maddison v. Aldcrson (1883), 8 App. Cas. 407. 
Mentd. Whdttakor v. Whittaker (1792), 4 tiro. O. C. 31 ; 
MarBton v. Hoe d. Fox (1838), 8 Ad. & El. 14 ; Matthow 
v. Osborne (1853), 13 C. B. 919. 

2052. Due attestation.] — L ytton v. Falk- 

land (Lady) (1707), 2 Eq. Cas. Abr. 769 ; 22 E. R. 
653 ; sub nom. Litton Strode {alias Litton) v. 
Fa i, kl and (Lady), 3 Rep. Ch. 169 ; sub nom . 
Strode (Sir Litton ) v. Russel (Lady), 2 Vern. 
621 ; on appeal , sub nom. Falkland (Lady) v. 
Lytton (1708), 3 Bro. Pari. Cas. 24, II. L. 

Annotations : — Consd. Potter v. Potter (1750), 1 Ves. Son. 
437 ; Barnes v. Crow (1792), 4 Bro. O. C. 2. Refd. 
Gibson v. Rogers, Rogers v. Gibson (1750), Amb. 93 ; 
A.-G. v. Downing (1769), Amb. 571 ; Pigott v. Waller 
(1802), 7 Ves. 98 ; Hulme v. Hey gate (1816), 1 Mer. 285. 
Mentd. Rutland v. Rutland (1723), 2 P. Whir. 210 ; 
Canning i\ Canning (1729), Moa. 240 • Chester v. Cheater 
(1730), Fitz-G. 150; Casburne r. Inglis (1737), West 
temp. Hard. 221 : Francis v. Richfield (1742), 2 Coop. temp. 
Cott. 531 ; Ulrich v. Litchfield (1 742), 2 Atk. 372 ; Ridout 
%\ Pain (1 747), 3 Atk. 486 ; Goodtitlo d. Daniel v. Miles 
(1805), 6 East, 494 ; Morgan d. Surman v. Surinan (1808), 
1 Taunt. 289 ; Doe d. Allen v. Allen (18401, 12 Ad. & El. 
451 ; A.-G. r. Shore (1843), 7 Jur. 781 ; Ford v. Ford 
(1848), 6 Hare. 186 ; O'Reilly v. Smith (1851), 17 L. T. O. S. 
280 ; Horwood v. Griffith (1853), 2 W. R. 71 : Yardley 
v. Holland (1875), L. R. 20 Eq. 428. 

2053. .]-- Barnes v. Crowe, No. 2086, 

post. 

2054. •.] — A codicil, with three wit- 

nesses, though relating only to personal estate, & 
expressing no intention as to republication of the 
will, is a republication. — Pigott v. Waller (1802), 
7 Vos. 98 ; 32 E. R. 40. 

Annotations : — Apld. Goodtitle d. Woodhouse v. Meredith 
(1813), 2 M. & S. 5. Refd. Hulme v. Heygate (1816), 1 
Mer. 285 ; Guest, r. Wiilasey (1825), 2 Bing. 4 29 ; Mony- 
T>otinv v. Bristow (1832). 2 Russ. M. 117 ; Allen v . 
Mad dock ( 1858 ), 11 Moo. P. C. C. 427. Mentd. Grenville 
v. Blyth (1809), 16 Ves. 223. 

2055. .] — A codicil duly attested does 

amount to such republication (Grant, M.R.). — 
Hulme v. Heygate (1816), 1 Mer. 285 ; 35 E. R. 
680. 

Annotations : — Consd. Monypenny v. Bristow (1832), 2 
Russ. <Sc M. 117 ; Hughes r. Hosking (1856), 11 Moo. 
P. C. C. 1. 

2056. .] - Andrews v. Turner, No. 

2035, ante. 

2057. Codicil framed to operate only as 

partial republication.] — M onypenny v. Bristow, 

No. 2048, ante. 

2058. Codicil not framed to effect republica- 

tion. ] — Monypenny v. Bristow, No. 2048, ante. 

2059. Codicil added to will.] — One devises a 
lease to his daughter & afterwards renews the 
lease, & afterwards adds a codicil to his will. 
Whether the renewal of the lease is a revocation ; 
& whether the adding a codicil to his will is a 
republication.- -Alford v. Earle (1690), 2 Vern. 
209 ; Nels. 162 ; 23 E. R. 736. 

Annotation : — Refd. A.-G. v. Downing (1769), Dick. 415. 

2060. Codicil annexed to will.] — Potter v. 
Potter, No. 2051, ante . 

2061. .1 — Barnes v. Crowe, No. 2086, post . 

2062. Codicil indorsed on will.] — Potter v . 
Potter, No. 2051, ante . 

2063. .] — The due execution of a codicil 

written on the same sheet of paper as an informal 

Sc afterwards made a codicil to his will, 
which republished it ; — Held : the 
devise to B. took effect, notwithstand- 
ing her marriage to C. — Cooper v. 
Cooper (1856), 6 I. Ch. It. 217, 223 — 
IR. 


PART X. SECT. 3, SUB-SECT. 2. - 

C. (a). 

2062 1. Codicil indorsed on mill. ] -In 
the Goods of Cotton, [1923) 2 I. R. 52. 

— IR. 


n. Codicil made after marriage to 
benejicia.ru benefiting under will.] — C. 
by will, devised lauds to trustees for B. 
for life, “ provided she does not 
marry ; ” remainder over, in case of 
her death or marriage. C. married 13. 


B B 2 
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Sect. 3. — Republication : Sub-sect. 2, C. (a) cfc (5).] 

will, Sc in which such will is acknowledged, will 
operate as a republication of the will under the 
new Wills Act, 1837 (c. 20 ). — In the Goods of 
Warrender (1844), 2 L. T. O. S. 317. 

Codicil referring to will.] — See Sub-sect. 2, C. 
(&), p 08 t. 

2064. Codicil to take effect only on contingency.] 

— Testator by will specifically devises an estate 
to his wife ; &, after certain bequests, he gave & 
devised to her all other his freehold, copyhold, Sc 
leasehold estates, not thereinbefore otherwise 
disposed of. By a codicil, after reciting the devises 
to his wife, he, in case his w r ife should die before 
him, devised all his estates to trustees upon certain 
trusts : — Held : that the will was not republished 
by the codicil. — Smith v. Dearmer (1829), 3 
Y. Sc J. 278 ; 148 E. It. 1184, Ex. Oh. 

2065. .] — A codicil conditioned to take 

effect only upon an event which does not happen 
republishes a will, Sc is on that ground entitled 
to probate. — In the Goods of Mkndes Da Silva 
(1801 ), 2 Sw. Sc Tr. 315 ; 30 L. J. Y. M. & A. 171 ; 
5 L. T. 140 ; 25 J. P. 519 ; 104 E. 11. 1017. 
Annotation : — Refd. In the Goods of Hugo (1877), 2 1\ D. 73. 

2066. Codicil appointing new executors or 
trustees — Appointment of new trustee.] — M. D., by 

a codicil to her will, duly attested to pass real 
estate, revoked an annuity given by her will, A 
after reciting that one of the trustees named in her 
will was dead, she revoked the estates & powers 
given by her will to such deceased trustee, & 
devised the same to a new T trustee, thereby placing 
the new trustee in the place A stead of the deceased 
trustee, as trustee for the purposes of her said 
will. She then gave a legacy to the new trustee, 
in considerat ion of his taking on himself the trusts 
thereby in him reposed, Sc she revoked a legacy 
given to the deceased trustee : — Held : this codicil 
did not operate as a republication of testatrix’s 
will. — Hughes v. Turner (1835), 3 My. Sc IC. Odd ; 

4 L. J. Oh. 141 ; 40 E. It. 251. 

Annotations : — Refd. Doe d. York v. Walker (1844), 12M. & 
W. 591 ; Hope r. Hope (1851), 5 GiiL 13; Hughes r. 
Hoskins (185(5), 11 Moo. P. C. C. 1. Mentd. Innes r. 
Saver (1851), 3 Mar. & G. 006 ; Mineldn r. Minehin (1871), 
19 W. IL 993 ; Re Nicholl, lie Perkins, Nicholl r. Perkins 
(1920), 125 L. T. 02. 

2067. Appointment of additional trustee.] — 

Testator, by his will, dated in Feb. 1837, devised 

all his lands in B. to two trustees, to the use of Y. 

for life, with remainders over : he also bequeathed 

to the same trustees & Y. certain sums of monev 

•< 

on certain trusts therein mentioned, Sc appointed 
them exors ; Sc he gave to the three legacies of 
£100 each for their trouble in the execution of his 
will. By a codicil dated in Feb. 1838, after 
Wills Act, 1837 (c. 20), came into operation, after 
reciting the devises Sc bequests contained in his 
will, Sc that he had since determined to appoint ( '. 
an additional trustee for the purposes in his will 
mentioned, he gave Sc devised all his messuages, 
lands, etc., described in & devised by his will, Sc 
also the several sums of money therein mentioned, 
to C., his heirs, exors., etc., upon the trusts in the 
will mentioned, Sc nominated him one of the exors. 
of his will ; Sc directed Sc declared, that it should 
be read Sc construed in the same manner Sc have 
the same operation Sc effect, as if C. had been 
named a trustee Sc exor. with the other trustees, 

Sc bequeathed to him the like legacy of £100, Sc 
in all other respects, testator ratified & confirmed 
his will : — Held : the will was republished by the 


codicil. — Doe d. York v. Walker (1844), 12 
M. Sc W. 591 ; 13 L. J. Ex. 153 ; 2 L. T. O. 8. 
424 ; 152 E. It. 1334. 

Annotation : — Apld. Skinner v. Ogle (1845), 4 Notes of 
Cases, 74 ; Langdale v. Briggs (1855), 3 Sm. & G. 246. 
Consd. lie Champion, Dudley v. Champion, [1893] 1 Ch. 
101. Apld. lie Fraser, Lowther v. Fraser, [1904] 1 Ch. 
726. Refd. He Joseph, Pain v. Joseph (1908), 98 L. T. 392. 
Mentd. Douglas v. Douglas (1854), Kay, 400 ; Goodlad v. 
Burnett (1855), 1 K. & J. 341 ; Hepburn v. Skirving 
(1859), 32 L. T. O. H. 26 ; Castle v. Fox (1871), L. It. 11 
Eq. 542 ; Page v. Young (1875), L. It. 19 Eq. 501 ; Saxton 
v. Saxton (1879), 13 Ch. 1). 359; Re Portal & Lamb 
(1881), 27 Ch. 1). 600; Re Brldger, Brompton Hospital 
for Consumption v. Lewis, [1894] 1 Ch. 297. 

2068. Substitution of trustees.] — Testator, 

by will in 1873, devised his freehold cottage Sc 
land “ now in my own occupation ” to trustees 
for Iiis wife for life, lie also gave all his personal 
estate for the benefit of his wife for life, so that 
she might have the full benefit of the profits Sc 
interest arising from the wiiole of both his real 
Sc personal estate for life. After her death the 
real estate was to be sold, Sc the whole proceeds, 
Sc also his personal estate, to be divided among his 
children. Shortly after making his will testator 
bought tw T o pieces of freehold land adjoining the 
cottage, Sc occupied them with it until his d^ath. 
In 1887, by a codicil reciting that he had devised 
Sc bequeathed his real Sc personal estate, he 
substitute his wife Sc two sons for the trustees 
appointed by his will, Sc otherwise affirmed his 
will :■ — Held : the two pieces of freehold land 
passed bv the will . — He Champion, Dudley v. 
Champion [1893] 1 Ch. 101 ; 02 L. J. Ch. 372; 67 
L. T. 094 ; 2 R. 102, C. A. 

Annotations Folld. Re Bayer. Bayer v. Bayer, [1903] 1 
Ch. 685. Apld. Re Fraser, Lowther v. Fraser, [1904] 1 
Ch. 726 ; Re Donald, Moore v. Somerset (1909), 53 Sol. 
Jo. 673 ; Re Smith, Pruda v. Vandrov, [19161 1 Ch. 523. 
Consd. Re Hardy man, Toesdale v. MeClintoek, 11925] 1 Ch. 
287. Folld. lie Beeves, Beeves r. Pawson. 1 1928] 1 Ch. 
351. Refd. lie Willis, Spencer v. Willis, [1911] 2 Ch. 563. 

2069. Appointment of new executor.] — A 

codicil appointing a new exor. : — Held : a republi- 
cation of the will.— Re Earl’s Trust (1858), 4 
K. Sc J. 073 ; 70 E. K. 280. 

2070. Codicil for purpose of adding legacies 
omitted from will.] — 8. directs his exors. to place 
out at interest £1.000 in their own names, Sc that 
the interest should be applied for the maintenance 
etc., of his grandson, Sc that they might pay all 
or any paid of the £1,000 Sc interest in binding him 
apprentice, Sc so much as should not have been so 
applied, he directed should be transferred to his 
grandson at twenty-one. Testator himself put 
his grandson apprentice to an haberdasher. Sc 
paid £120 with him to his master, Sc a year after- 
wards made a codicil to his will, by which he gave 
some legacies. The question was, whether the 
£120 for apprenticing him was an ademption 
pro tanto ? The ct. w T as of opinion, as the £1,000 
was not given for this use alone, but for other 
purposes, Sc the codicil made after this sum had 
been so laid out, it w r as a confirmation of the legacy, 
Sc amounted to a republication of the will, Sc 
decreed the whole £1,000 to the grandson. — Roome 
v. Roome (1744), 3 Atk. 181 ; 20 E. R. 900. 

Annotations : — Refd. Powys r. Mansfield (1837), 3 My. & Or. 
359; Re Aynsley, Kyrle v. Turner, [1914] 2 Ch. 422. 
Mentd. Chapman r. Gibson (1791), 3 Bro. C. C. 229; 
Wharton v. Durham (1834), 3 My. eSc K. 472 ; Re Lacon, 
Lacon v. Lacon (1891), CO L. J. Ch. 403; Re Dawson, 
Swalnson v. Dawson, [1919] 1 Ch. 102. 

(h) Reference to Will. 

2071. Codicil referring to will — Confirmation of 
will.] — Izard v . Hurst (1698), Freem. Ch. 224 ; 


PART X. SECT. 3, SUB-SECT. 2. — firm ation of will.] — Re Stkele, Steele by date — Codicil not mentioned.] — Teefca- 

C. (b). r. Steele, [1913] 1 L II. 292. — IR. tor made a will dated Oct. 21, 1895, & 

2071 j. Codicil referring to will — Con- o. Re publication of will referred to a codicil thereto dated Oct. 31, 1895. 
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22 E. R. 1173 ; sub nom . Irod v . IIurst, 2 Eq. Cas. 
Abr. 769. 

2072. How far will & codicil made 

one document.] — Achkrley v . Vernon, No. 1560, 
ante . 

2073. .] — In Acherley v. Vernon , 

No. 1560, ante, it was held that the effect of a codicil 
referring to an existing will was not merely to 
amount to a recognition of that will in the state 
in which it existed Sc to the interpretation which 
it then bore, but that the effect of it was to bring 
down the date of such will to the date of the 
codicil, therefore . . . not merely to recognise 
the existing instrument, but to create a new 
instrument. That case was followed by other cases 
which in effect declared that the execution of a 
codicil is a recognition, Sc equivalent to a republica- 
tion of the previously executed will, &, therefore, 
that you must read the residuary clause contained 
in the codicil, just as if there had been a republi ca- 
tion in the more ordinary form of the will itself. 
This principle was, at all events, not open perhaps 
to any great objection so long as there was nothing 
in the codicil itself inconsistent with that con- 
struction. . . . You could not read the clause in 
the will as contained in the codicil, if you found 
in that very codicil a clause directly inconsistent 
with that interpretation (per Cur.). — Hughes v. 
Hosking (1856), 11 Moo. P. C. C. 1 ; 28 L. T. O. S. 
150 ; 4 W. R. 755 ; 14 E. R. 595, P. C. 

Annotations : — Reid. Castlo v. Fox (1871), L. It. 11 Eq. 542. 

Mentd. Hosking v. Terry (1802), 8 Jur. N. S. 975. 

2074. Mistake in reference to will.] — 

Testator, living in Jamaica, by his will devised 
freehold property to trustees, in trust for A. in 
tail. Nine years afterwards, being resident in 
Scotland, he made a codicil, apparently prepared 
by a writer to the signet. By this, supposing that 
he had sufficiently referred to the will, he 
substituted 0. for A., Sc in all other respects 
confirmed the will. But the codicil did not men- 
tion a will : it used the word “ settlement ” ; but 
under that word, so describing the will, that there 
could be no reasonable doubt of the identity of 
the instrument. Speaking of the estate devised 
to A. by the will, it was described as an estate to 
him Sc “ his heirs,” instead of using the words used 
in the will, which created an estate tail only, lie 
devised that C. should take in all respects as if 
originally named instead of A. : — Held : the codicil 
was sufliciently connected with the will, so as to 
enable C. to take instead of A. — Marsiiaxl v. 
Weddeiiburn (1829), 8 L. J. O. 8. K. B. 157. 

2075. Several codicils to which 

confirmatory words applicable.] — Testator died, 
legally domiciled in England, having never had 
another domicil, leaving, amongst other codicils, 
one made at Milan, dated Oct. 28, 1838, written 
in his own handwriting, <fc signed by him, but not 
attested. 

Another valid codicil made subsequently by 
same testator contained these words : “ 1 hereby 
ratify &; confirm my will Sc codicils in every 
respect”: — Held: there being other codicils to 
which these words might refer, the Milan codicil 
was not rendered valid, republished, or incor- 
porated with the valid codicil by these words of 
reference. 

A reference by will or codicil to some other paper 
will not incorporate such paper with the document 


referring to it, unless it can be clearly identified ; 
Sc a general description of it will be insufficient. — 
Broker v. Hertford (Marquess) (1844), 4 Moo 
P. 0. C. 339 ; 3 Notes of Oases, 150 ; 8 Jur. 863 ; 
13 E. R. 334 ; sub nom. hi the Goods of Hertford 
(Marquis), 3 L. T. O. S. 257 ; affg. S. 0. sub nom. 
De Ziciiy Ferraris (Countess) & Croker v. 
Hertford (Marquis) (1843), 3 Curt. 468. 

Annotations .— Apid. In the Goods of Chute (1842), 2 Notes 
of Cases, 25. Distd. Ingoldby v. Ingoldby (1840), 4 Notes 
of Cases, 493. Apld. Ollive v. Weale (1847), 5 Notes of 
Casos, 480; Haynes v. Hill (1849), 1 Hob. Eccl. 795. 
Consd. Johnson v. Ball (1851), 5 Do G. & 8m. 85. Apld. 
In the Goods of Hakewill (1850), 20 L. T. O. 8. 207. 
Distd. Alien v. Maddock (1858). 11 Moo. J\ G. C. 427. 
Apld. In the Goods of Watkins (1805), 35 L. J. P. & M. 14. 
Consd. In the Goods of Adamson (1875), L. K. 3 I’. & D. 
253. Refd. Morrice v. Morrico (1843), 2 Notes of Cases, 
199; Fowlis v. Davidson (1845), 4 Notes of Cases, 149 ; 
Anderson v. Anderson (1872), L. H. 13 Eq. 381. Mentd. 
Anderson v. Laneuville (1854), 2 Ecc. 6c Ad. 41 ; Duncan 
v. Cannan (1855), 25 L. T. O. S. 2. 

2076. .] — Where a will & seven 

codicils were republished, under the old law, by an 
eighth codicil, & even without such confirmation, 
the description “ persons Sc institutions to whom 
Sc to which I have given pecuniary legacies ” in 
the first codicil was held to cover pecuniary legatees 
under the will Sc all the codicils . — Re Donald, 
Moore v. Somerset, [1909] 2 Ch. 410 ; 78 L. J. Ch. 
761 ; 101 L. T. 377 ; 53 Sol. Jo. 673. 

2077. .] — In this case, where the 

codicil expressly confirms the will in all respect 
except as altered by the codicil, it contains an 
express declaration of that republieation, which 
would have been presumed in the absence of any 
language showing a contrary direction (Stuart, 
V.-C.). — Langdale (Lady) v. Briggs (1855), 3 
8m. Sc G. 246 ; 25 L. J. Ch. 100 ; 20 L. T. O. S. 
306 ; 2 Jur. N. S. 35 ; 4 W. R. 144 ; 65 E. R. 
645 ; on appeal (1856), 8 De G. M. Sc G. 391, 
L. J J. 

Annotations : — Mentd. Hepburn v. Skirving (1858), 32 L. T. 
(). S. 2G ; Taylor v. Sparrow (1863), 4 Giff. 703 ; Carroll 
v. Graham (1805). 11 Jur. N. S. 1012; Castle v. Fox 
(1871), L. It. 11 Eq. 542 ; Juttendromohuu Tagore v. 
Ganendromohun Tagore, Ganendromohun Tagore v. 
Juttondroinokun Tagore (1872), L. It. Ind. App. Supp. 
48 ; Botbamley v. Sberson (1875), L. It. 20 Eq. 304 ; 
Kathama Natehiar r. Dorasinger Tever (1875), L. It. 2 
Ind. App. 169; Hampton v. Holman (1877), 5 Ch. D. 
183 : Ham Lai Mookerjeo v. Secretary of State for India 
(1881), L. H. 8 Ind. App. 4G ; Curtis v. Sheffield (1882), 
30 W. K. 581 ; Re Dugdale, Dngdale r. Dugdale (1888), 
38 Ch. D. 176 ; Re Briilgcr, Brompton Hospital v. Lewis 
(1893), 63 L. J. Cb. 186 ; Leslie v. ltothes, 11894] 2 Ch. 
4 99 ; Re Hayes, Turnbull r. Hayes, (1900] 2 Ch. 332 ; 
lie Haddock, Llewelyn t\ Washington, [1902] 2 Cb. 220 ; 
Mason v. Ogdon (1902), 87 L. T. 622 ; Re Greenwood, 
Good hart v. Woodhead, 11903] 1 Ch. 749 ; Re Horton, 
Lloyd v. Hatchett, [1920J 2 Cb. 1. 

2078. .] — Where a devise in a will is 

revoked by a settlement of the property devised, 
a codicil made after the settlement, purporting to 
confirm the will in every respect, will operate as a 
republication of the will, Sc will, subject to the 
rights of the persons entitled under the settlement, 
revive the devise which was revoked by the 
settlement. 

D., by will, in 1821, devised two dwelling-houses 
to his niece E. in fee. In 1823, on the marriage 
of E., he made a settlement of the two dwelling- 
houses on herself, her husband. Sc issue as therein 
mentioned, with remainder to his own right 
heirs, which operated to revoke the devise in his 
will. In 1826 he made a codicil, confirming the 
will of 1821 in all matters in which it had not been 
expressly varied. E. Sc her husband died without 

few different bequosts, but iu all 
respects confirming the same : — Held : 
the codicil of Oct. 31, 1895, was not 
republished. — French v. Hoky, [1899J 
2 I. It. 472.— IR. 


He made a now will, revoking all 
previous testamentary instruments, 
on Nov. 18, 1896, but he revoked tills 
last-mentioned will by tearing it on 
Jan. 7, 1897. He then (Jan. 15, 1897), 
made two codicils, one republishing the 


will of Oct. 21, 1895, written on the 
same shoet of paper as that will, & 
referring to it as “ my above-written 
will,’* 8c the other, stated to bo a codicil 
to the will of Oct. 21, 1895, making a 
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Sect. S. — Republication: Sub-sect. 2, C. (b) ; sub - 
sect. 3, A.] 

issue surviving: — Held: the codicil of 1820 
operated as a republication of the will, A a revival 
of the devise in the will, A the representatives of 
E. were accordingly entitled to the reversion of 
the dwelling-houses. — Harvey v. Lloyd (1809), 
38 L. J. Ch. 034 ; 20 L. T. 1003 ; 17 W. K. 990. 

2079. .] — Wedgwood v. Denton. No. 

2100, post. 

2080. .1 — Re Champion, Dudley v. 

Champion, No. 2008, ante. 

2081. .] — Testator by his will made 

in 1882 gave an annuity to II . for her life, A after 
her death, in the events which happened, he gave 
annuities to her three children, A charged all the 
annuities on his real estate, A directed that they 
should be paid “ without any deduction except 
for legacy duty A income tax.” By a codicil, 
made after the passing of the Customs A Inland 
Revenue Act, 1888 (c. 8), he made certain dis- 
positions, A in all other respects confirmed his 
will. 

Testator died in 1892. II. died in 1900 ; A 
thereupon estate duty A succession duty became 
payable in respect of the annuities given to her 
children, A the question arose who was liable 
to pay the same : — Held : the effect of the codicil 
was to republish the will as from the date of the 
codicil. — Re Rayer, Rayer v. Rayer, [1903] 
1 Ch. 085 ; 72 L. J. Ch. 230 ; 87 L. T. 712 ; 51 
W. R. 538. 

Annotations : — Consd. Re Smith, Prada v. Vandroy, 11910] 

1 Ch. 523. Refd. Rc Joseph, Pain r. Joseph (1908), 98 

L. T. 392 ; Re Whiting-, Ormond v. De Lauiiay (1913), 

108 L. T. 029 ; Re Ilardyman, Teesdalc v. MoClintoek, 

11925] Ch. 287 ; Re Drake, Druke v. Wilson, [1920] Ch. 

559 ; Re Peeves, Peeves v. Dawson, (1928] 1 Ch. 351. 

2082. .] — Re Malcolm, Marjori- 

banks v. Malcolm (1923), 150 L. T. Jo. 301. 

2083. -.]-~Tlie settlor entered into a 

voluntary covenant in an indenture under seal to 
settle upon certain trusts any freehold properties, 
with one exception, that he should afterwards 
acquire in Kent, A that until such assurance should 
have been actually made he, his heirs, exors., A 
administrators “ shall A will stand seized of all A 
any such after acquired hereditaments upon such 
trusts A with A subject to such powers A provisions 
as last aforesaid.” The settlor afterwards ac- 
quired four freeholds in Kent that came within 
the covenant. The settlor by his will, which was 
executed after the two first freeholds had been 
acquired by him, confirmed the settlement, & 
declared that the benefits under the will were 
to be in addition to those under the settlement. 
After acquiring the last two freeholds the testator 
executed two codicils, in each of which lie con- 
firmed his will y—IIcld : by confirming the settle- 
ment in his will A directing that the benefits under 
the settlement A will should be cumulative 
testator had declared in his lifetime that the 
trustees of the settlement were entitled to the 
first two freeholds A that he, the testator, held 
them on the trusts of the settlement, A by con- 
firming liis will in the two codicils lie republished 
his will at the dates of the codicils, A so made the 
same declaration with regard to the two freeholds 
last acquired, A therefore the exors. of the will 
were entitled to assure to the present trustees of 
the settlement the freeholds aforesaid. — Re 
Northcliffe, Arnholz v. Hudson, [19251 Ch. 
051 ; 95 L. J. Ch. 41 ; 133 L. T. 400. 

2084. Codicil directed to be annexed to will.] 

Testator devises real A personal estate to certain 

uses, A afterwards by deed conveys it to the same 
uses until marriage, A then to new uses ; providing 


for his intended wife A the issue of the marriage ; 
alter the deed A before marriage, by codicil 
attested by three witnesses, A directed to be 
annexed to his will, he imposes a forfeiture in 
case of his wife being disturbed ; A after the 
codicil marries : — Held : the settlement revoked 
the will which was republished by the codicil. — 
Jackson v. IIurlock (1704), 2 Eden, 203 ; Amb. 
487 ; 28 E. R. 899, L. C. 

Annotations: — Folld. Harvey v. Lloyd (1869), 38 L. J, Ch. 
634. Refd. Oravenor v. Hallo in (1767), Amb. 643 ; 
A.-G. v. Downing: (1769), Amb. 571 ; Shepherd v. Shep- 
herd (1770), 6 Term Hep. 51, n. ; Christopher v. Chris- 
topher (1771), 2 Dick. 445; Pigott v. Waller (1802), 7 
Ves. 98 ; Tregonwell v. Sydenham (1815), 3 Dow, 194 ; 
Lainson v. Lainson (1854), 24 L. J. Ch. 46. Mentd. Cooke 
v. Stationers’ Co. (1831), 3 My. & K. 262 ; Henchman v. 
A.-G. (1834), 3 My. & K. 485. 

2085. Codicil directed to form part of will.] 

— One having by will devised all the residue of 
his estate of what kind or quality soever to W. 
afterwards purchases copyhold lands, A surrenders 
them “ to such uses as he shall by his last will 
declare, limit, A appoint.” He afterwards makes 
a codicil, A thereby ratifies A confirms all A every 
the gifts, devises A bequests in his said will, except 
what he had altered by the codicil ; A desires the 
codicil may be annexed to, A taken as part of his 
will to all intents A purposes. This amounts to a 
republication of his will so as to make the after 
purchased copyhold lands pass by the residuary 
devise. — Doe d. Pate e. Davy (1774), 1 Cowp. 
158 ; 98 E. R. 1020 ; sub nom. Doe d. Davy, 
Lofft, 749. 

Annotation : — Refd. Barnes r. Crow (1792), 1 Pro. C. C. 2. 

2086. .] — Lands purchased after a 

general devise pass under it ; republication being 
implied from a codicil concerning personalty 
referring to the will, directed to be taken as part 
of it, A attested by three wit nesses. - Barnes v. 
Crowe (1792), 1 Ves. 485 ; 1 Bro. C. C. 2 ; 29 
E. R. 747. 

Annotations : — Apld. Pigott v. Waller (1802), 7 Vos. 98 ; 
Good tit It* d. Wood house v. Meredith (1813), 2 M. & S. 5. 
Consd. Allen v. Mttddock (1858), 11 Moo. P. O. C. 427 ; 
Dickinson r. Stidolph (1861), 11 C. B. N. S. 341. Distd. 
7»'e Smith, Bllko v. Paper (1890), 45 Ch. D. 632. Apld. Rc 
Champion, Dudley v. Champion, 11893) 1 Ch. 101 ; Rc 
Ilardyman, Tocsdale v. McClintock, [1925 J Ch. 287. 

2087. .] — A codicil signed by testator 

A at tested by three witnesses “ to be taken as part 
of his will,” is a republieation of the will so as to 
make the will pass lands contracted for before, 
but conveyed between the date of the will A codicil. 

The effect, of all these decisions is to give an 
operation to the codicil per sc, A independently of 
any intention, so as to bring down the will to the 
date of the codicil, making the will speak as of that 
date, unless indeed a contrary intention be shown, 
in which case it will repel that effect. Subject 
only to the restriction, arising out of the intention 
implied from the use of the word said, that where 
testator does not mean to pass the whole, the 
general effect of a codicil is to make the w ill speak 
as of its own date (Lord Ellen borough). — 
(jrOODTITLE d. WOODTIOUSE V. MEREDITH (1813), 
2 M. A S. 5 ; 105 E. R. 284. 

Annotations ■ -Apld. Huime v. Hcygale (1816), 1 Mcr. 285. 
Distd. Mouypenny r. Bristow (1832), 2 Hums. & M. 117. 
Consd. Dickenson r. Stidoiph (1861), 11 C. B. N. S. 341. 
Refd. Doe d. March v. Murchant (1843), 6 Man. & G. 813 ; 
Doe d. Brodbclt v. Thomson (1858), 12 Moo. I’. C. C. 116. 

2088. — .] — Testatrix, by her will, gave 

an ultimate remainder in fee of all her lands to 
trustees, in trust for B. in fee. By a codicil, which 
she directed to form part of the will, she devised 
the land in question, which was acquired subse- 
quently to the date of the will, together with her 
other estates, to trustees, in trust for B. for life, 
A after B.’s decease, upon trust for the child or 
children of B. living at the time of her decease, 
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“ instead of the devise contained in the will,” but 
did not in the codicil dispose of the ultimate 
remainder in fee. The trustees named in the 
codicil were not the same as those in the will : — 
Held : the codicil operated as a republication of 
the will, & was not a revocation of it. — Doe d. 
Mukch v. Mauchant (1843), 6 Man. & G. 813 ; 7 
Scott, N. R. 644 ; 13 L. J. 0. P. 59 ; 2 L. T. O. S. 
209 ; 8 Jur. 21 ; 134 E. R. 1120. 

Annotations: — Consd. Plenty v. West (1848), 6 C. B. 201. 

Folld. He Wileoek, Kay v. Dewhirst, [1898 j 1 Ch. 95. 

Apld. He Davies, Thomas v. Thomas-Davies, [1928] 1 

Ch. 24. 

2089. Subjoined will.”] — An unattested 
addition made to a will held to be republished & 
rendered valid by a subsequent codicil, not 
annexed to the will in deceased’s presence, referring 
to “ the subjoined will .” — In the Goods of Barke 
( 1845), 4 Notes of Cases, 44. 

2090. “ Last will ” — No reference to will 

by date.] — Testatrix having made a will, which in 
the ojjinion of the ct. was not executed according 
to the provisions of Wills Act, 1837 (c. 26), made 
also a codicil to her “ last will ” on a separate 
half -sheet of paper, but did not refer to her will by 
date. The will <fc codicil, after testatrix’s death, 
were found loose in a box & not attached, but there 
were wafer marks on tlio two papers leading to an 
inference that the papers had been annexed. 
The codicil specially referred to two bequests 
mentioned in the paper produced as the will. No 
other testamentary pajier was found : — Held : 
the paper produced was the will referred to, & 
it was republished by the codicil which was duly 
executed . — In the Good s of Dickin (1850), 2 Rob. 
Eccl. 298; 163 E. R. 1324. 

2091. .] — Barnes v. Crowe, No. 2086, ante . 

2092. .] — Testator by will charges all his 

estates with payment of debts, makes his son 
residuary devisee ; afterwards purchases copy- 
holds which are duly surrendered to the use of his 
will, & by codicil devises those copyholds to his son 
in fee. The codicil held a republication of the 
will so as to subject those copyholds to the pay- 
ment of debts. — R owley r. Eyton (1817), 2 Mer. 
128; 35 E. R. 889. 

Annotation — Distd. Hope v. Hope (1854), 5 Gill. 13, 

Expld. He Smith, Bilko r. Jloper (1890), 15 Ch. 1>. 032. 


Sub-sect. 3. — Effect of Republication. 

A . In General, 

See Wills Act, 1837 (e. 26), s. 34. 

2093. Whether will brought down to date of 
republication.] — Anon, (undated), cited in 1 My. A 
K. at p. 14 ; 39 E. R, 586. 

Annotation : — Expld. lie Donald, Moore r. Somerset (1909), 

53 Sol. Jo. G73. 

2094. .] — Bequest of personalty by will 

dated prior to 9 Geo. 2, to be laid out in lands for 
a charity. It is afterwaids confirmed by a codicil 
dated after the statute. The codicil operates as a 
new will, & the devise is void.- — A.-G. v. Heart- 
well (1764), Amb. 451 ; 2 Eden, 234 ; 27 E, II. 
298, L. C. 

2095. Doe d. York v. Walker, No. 

2067, ante . 

2096. .] — Testator, by a will made before 

Wills Act, 1837 (c. 26), came into operation, 
bequeathed a share of his residuary estate to one 
of his sons, who was also thereby made one of the 


devisees in trust <$c exors. of his estate. The son 
died after Wills Act came into operation, leaving 
issue ; & after his death testator made a codicil 
to his will, altering a bequest to another child, but 
in other respects confirming his will : — Held : the 
gift to the son did not lapse, but same, so far as it 
was real estate, descended to the heir at law of the 
son, & so far as it was personal, to his extrix., under 
a will made before Wills Act came into operation. 
Under Wills Act, 1837 (c. 26), s. 34, the effect of 
the republication of the will by the codicil was the 
same as if testator had at the date of the codicil 
made a will in the words of the will so republished. 
— Winter v. Winter (1846), 5 Hare, 306; 5 
Notes of Cases, 2, n. ; 16 L. J. Ch. Ill ; 8 L. T. 
O. S. 252 ; 11 Jur. 10 ; 67 E. R. 929. 

Annotations: — Consd. Wado v. Nazcr (1848), 1 Rob. Keel. 
627. Apld. Mower v. Orr (1849), 7 Hare, 473. Retd. 
Barkworth v. Young (1856), 4 Drew. 1 ; In the Goods of 
Parker (1860), 1 Sw. & Tr. 523 ; Re Scott, [1901] 1 K. B. 
228. 


2097. • .] — Testator, by will made in 1815, 

after giving certain legacies, bequeathed “ all the 
rest, residue, <fe remainder of his personal estate, 
goods, & chattels, whatsoever & wheresoever,” 
subject to the payment of his debts & legacies, to 
D. “ absolutely, to & for his own use & benefit.” 
Testator further devised “ all & singular his manors, 
rectories, advowsons, messuages, lands, tenements, 
tithes, & hereditaments, situate, lying, arising, or 
being at or near Windlestone, in the county of 
Durham, & “ all other his real estate ” in the 
said county, “ & all his estate & interest therein, 
to trustees, to the use of D. for life, &, after his 
decease, to the use of the first & other sons of D. 
in tail male.” D. died in the lifetime of testator, 
who, in 1841, made a codicil, whereby he appointed 
another exor., & ratified, confirmed, & republished 
his will. Testator, at the time of his death, was 
possessed of both freehold & leasehold estates in 
the county of Durham : — Held : the will, having 
been republished by the codicil, must, according 
to Wills Act, 1837, (c. 26), s. 34, be deemed to have 
been made at that date ; & therefore, by virtue of 
sect. 26, the leaseholds passed to the trustees under 
the general devise of the roal estate, no contrary 
intention appearing on the face of the will. — 
Wilson v. Eden (1850), 5 Exch. 752 ; 20 L. J. Ex. 
73 ; 16 L. T. O. S. 152 ; 155 E. R. 329 ; subsequent 

proceedings (1852), 16 Beav. 153. 

Annotation : — Refd. Butler v. Butler (1884), 28 Ch. D. 66. 


2098. .] — A codicil does not for all purposes 

republish a will so as to make it speak at the time 
of testator’s death. 

In my opinion, then, when it is said a codicil 
republishing a will, or confirming a will, makes the 
will speak from the time of republication, that does 
not mean that you are to read the will in any way 
different from tiie mode in which it would have been 
read if testator had died the moment after ho had 
executed it. 

You do republish it so as to make it operate from 
that other later time, & if there be any legal effect 
that is brought to operate by what has taken place 
in the meantime, you have the benefit of that 
(Lord Cranworth, V.-C.). — Stilwell v. Mel- 
lersh (1851), 20 L. J. Ch. 356. 

Annotation: — Consd. He Park, Bott r. Chester, [1910] 2 

Ch. 322. 

2099. • .] — (1) The presumption of law is 

against double portions ; where a sum of money is 
given by the will of a parent to a particular child, & 


2091 i. Codicil referring to u-ilL ] — ■ 
Ore alky t\ Sampson, [1917] 1 I. R. 
286. — IR. 

PART X. SECT. 8, SUB-SECT. 3.— A. 

2098 I. Whether will brought down to 


date of reuublicalion.] — A’ will was dated 
before the change of currency made 
by 6 Geo. 4, c. 79. A codicil, dated 
after that Act: — Held : a republication 
of the will such that the legacies were 
deemed bequeat hed in British currency, 


though the codicil merely appointed 
new exors. — Haaiilton v. Cauholl 
(1839), 1 I. Eq. R. 175. — IR. 

p. Construction of will un- 

affected .] — Mountcasiikll (Earl) V. 
Smyth, [1895] 1 I. It. 340. — IR. 
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the like sum is afterwards secured by a settlement 
on the marriage of that child, there is a presump- 
tion in favour of the ademption of the legacy, but 
this presumption may be rebutted by evidence of 
intention to the contrary. The burden of proof 
of intention is on the person claiming the double 
portion. It is not necessary that the legacy should 
bo paid in order that it may be adeemed. 

(2) Though a codicil for certain purposes con- 
firms a will, & brings it down to the date of the 
codicil, it does not necessarily make the will 
operate as if it had been originally made at the 
date of the codicil. — Hopwood v. TIopwood (1859), 
7 H. JL.. Gas. 728 ; 29 L. J. Ch. 747 ; 34 L. T. O. S. 
50 ; 5 Jur. N. S. 897 ; 11 E. H. 290, H. L. 

Annotations: — As to (1) Reid, lie Pollock, Pollock v. 

Worrall (1885), 28 Ch. D. 552 ; lie Peel’s Settlmt., Bid* 

dulph v. Peel, [1911] 2 Ch. 165. 

2100. .] — Testatrix being entitled to a lease- 
hold for the life of IC., & a term of twenty-one 
years from his death, bequeathed it by that 
description in trust for her two nieces till marriage, 
imposing conditions as to residence. Afterwards, 

K. having died, testatrix surrendered the old lease, 
«fc took a fresh one for seventy -five years. She 
then made a codicil, confirming her will. One of 
the nieces married : — Held : the trusts of the 
will subsisted with regard to the seventy-live 
years’ term but only for the same period as they 
would have subsisted in case the former lease had 
been still in existence, & the conditions were not 
discharged. 

The codicil has the effect of a republication of 
the will, <fc is to give it the effect of being read so far 
as the property intended to be dealt w r ith by 
testatrix is concerned, as if it were made immedi- 
ately before her death (Bacon, V.-C.). — Wedg- 
wood v . Denton (1871), L. R. 12 Eq. 290 ; 40 

L. J. Ch. 520 ; 25 L. T. 379. 

Annotation : — Refd. Saxton v. Saxton (1879), 13 Ch. D. 359. 

2101. .] — Testator confirms & republishes 

his will by the codicil in 1871, & I tlxink he must be 
considered as repeating every word of his will at 
that time (Malins, V.-C.). — C apron v. Capron 
(1874), L. R. 17 Eq. 288 ; 43 L. J. Ch. 077 ; 29 
L. T. 820 ; 22 W. R. 347. 

Annotations: — Mentd. Pollock r. Pollock (1874), 30 L. T. 

779 ; Thomas v. Howell (1874), 22 W. R. G76 ; Constable 

v. Constable (J879), 11 Ch. D. 681 ; Patching: v. Barnett 

(1880), 43 L. T. 50 ; Browrigg v. Pike (1882), 7 P. 1). 61 ; 

lie Bridger, Brompton Hospital lor Consumption v. 

Lewis, [1893] 1 Ch. 44. 

2102. .] — Testator by his will, made in 

1880, bequeathed all Iris personal estate, except 
what he otherwise disposed of by his will or any 
codicil thereto, & except chattels real, to trustees, 
upon the trusts therein mentioned. & he devised 
<fc bequeathed “ all real estate & chattels real in 
England to which I may be entitled at my death, 
except what I have otherwise disposed of by this 
my will,” to his brother absolutely for all liis 
estate <fc interest therein. 

Testator made seven codicils to his will, the 
last of w r hich was made in July, 1898. In that 
codicil he stated that his brother was dead, 
but he did not revoke the bequest to him, or the 
general bequest of personalty, though he made 
some alterations in his will & the previous codicils. 
In other respects testator confirmed his will as 
altered by the prior codicils. 

In Apr. 1898, testator entered into a contract 
for the purchase of a rentcharge issuing out of 
leasehold property in England. Testator died in 
Aug. 1898. At that time the contract had not 
been completed : — Held ; inasmuch as the will & 
codicils must be read together, & the will treated 


as if made at the date of the last codicil, it could 
not be taken that testator had excepted chattels 
real from the general bequest merely for the 
prnpose of giving them to his brother, but they 
were excepted for all purposes . — Re Eraser, 
Lowther v. Fraser, [1904] 1 Ch. 720 ; 73 L. J. 
Ch. 481 ; 91 L. T. 48 ; 52 W. R. 610 ; 20 T. L. R. 
414 ; 48 Sol. Jo. 383, C. A. 

Annotations : — Apld. Re Taylor, Dale i>. Dale, [1909] W. N. 

59 ; Re Whiting, Ormond v. Do Launay, [1913] 2 Ch. 1 ; 

Re Wedgwood, Sweet v. Cotton, [1914] 2 Ch. 245. 

Consd. Re Aynsley, Kyrle v. Turner, [1914] 2 Ch. 422 ; 

Re Smith, Prada r. Vandroy, [1916] 1 Ch. 523. Apld. Re 

Hardyman, Teesdalo v. McCllntock, [1925] Ch. 287 ; Re 

Reeves, Reeves v. Pawson, [1928] Ch. 351. Reid. Re 

Joseph, Pain v. Joseph (1908), 98 L. T. 392 ; Re Florence, 

Lydall i\ Haberdashers’ Co. (1917), 87 L. J. Ch. 86. 

2103. .] — ite Taylor, Dale v. Dale, [1909] 

W. N. 69. 

2104. .] — Hitherto I have dealt with the 

matter quite apart from the codicil ; but the 
suggestion is that, the codicil having been made 
after the marriage, & confirming the will, I must 
treat the will as having for all purposes been made 
at the date of the codicil, & that therefore the 
condition can only refer, not to the first marriage, 
but to a subsequent marriage ; <fc that, inasmuch as 
the son never did marry again after the death of 
the first wife, to whose marriage the father had 
consented, there is an intestacy, since there has 
been no such marriage as is contemplated by 
the will so read. It is perfectly clear, on the cases 
quoted by counsel for the parties entitled on an 
intestacy, that for many purposes the republication 
of a will may affect the property to which a devise 
or bequest in the will applies ; but I do not think 
any of the authorities quoted go to this length, 
that for all purposes in construing it I must treat 
the will as having been made at the date of the 
codicil (Parker, J.). — Re Park, Bott v. Chester, 
[1910] 2 Ch. 322 ; 79 L. J. Ch. 602 ; 102 L. T. 725 ; 

51 Sol. Jo. 503. 

Annotation : — Mentd. Re Grove, Public Trustee v. Dixon, 

[1919] 1 Ch. 249. 

2105. .] — Re Nortiicliffe, Arnholz v . 

Hudson, No. 2083, ante . 

2100. Intention of testator not to be 

defeated thereby.] — The rule that a codicil con- 
firming a will makes the will for many purposes to 
bear the date of the codicil, is subject to the limita- 
tion that testator’s intention be not defeated 
thereby. — Doe d. Biddulph v. Hole (1850), 
15 Q. B. 818 ; 20 JL. J. Q. B. 57 ; 15 L. T. O. 8. 
302 ; 15 Jur. 13 ; 117 E. R. 078. 

2107. Effect on exercise of power.] — A married 
woman, by her wifi, appointed A devised certain 
property & all other “ hereditaments, if any, 
which she had any power to appoint or devise.” 
She afterwards, when a widow, by codicil, con- 
firmed the will : — Held : the wifi, as confirmed, 
only passed such hereditaments as were subject 
to her power. — Du Hourmelin v. Sheldon (1854), 
19 Beav. 389 ; 23 L. T. O. S. 339 ; 2 W. R. 039 ; 

52 E. R. 401. 

Annotation: — Distd. Re Smith, Bilke r. Roper (1890), 45 

Ch. D. 632. 

2108. .] — An ante-nuptial settlement of 
personal estate gave the survivor of husband & 
wife, in the events which happened, “ after the 
decease of the other of them,” a testamentary 
power of appointment among their children. 
During the life of the wife the husband made a 
wifi containing a residuary devise & bequest in 
favour of his children of all property he “ might 
be possessed of or over which he might have power 
of bequest or disposal ” at the time of his death. 
After the death of his wife the husband made a 
codicil confirming his will : — Held : though he 



377 


Past X. — Revocation, Revival, and Republication. 


could not execute the power in his wife’s lifetime, 
the effect of the codicil was to reiterate the words 
of the will, A the power had been duly executed. — 
Re Blackburn, Smiles v. Blackburn (1889), 43 
Oh. D. 75 ; 59 L. J. Ch. 208 ; 38 W. ft. 140. 

Annotations : — Reid. Re Hardyman, Teesdale v. McClintock, 

[1925} Ch. 287. Mentd. Re Boyd, Nield v. Boyd (1890), 

03 L. T. 92. 

Powers generally.]— vStee Part XV., post. 

2109. Effect on liability of personal estate — For 
payment of debts secured on realty or chattels real 
— Republication of will made before Real Estate 
Charges Act, 1854 (c. 113).] — A will executed be- 
fore Jan. 1, 1865, is a will already made within the 
meaning of above Act, notwithstanding it does not 
come into operation by the death of testator till 
after that day. Nor will a mere republication by 
codicil, giving no new operation to the material 
dispositions in the will, deprive it of the character 
of a will already made. Therefore, where testator, 
by his will dated before Jan. 1, 1855, devised real 
estate, which was then subject to certain mtges., to 
T. P. in fee, A after that day made a codicil which 
did not affect or refer to the devise : — Held : the 
devisee was entitled to have the devised estate 
exonerated out of the personalty. — Rolfe v. 
Perry (1863), 3 T)e G. J. A Sm. 481 ; 32 L. J. Oh. 
471 ; 8 L. T. 441 ; 9 Jur. N. 8. 853 ; 11 W. R. 
674 ; 46 E. R. 722, L. O. 

Annotation : — Consd. Re Eicom, Layborn v. Grover Wright., 

[1894] 1 Ch. 303. 

2110. -.] — Testator, who at the date 
of his will in 1912 was the owner of several freehold 
properties, one of which was subject to a mtge., & 
of leasehold & other personal estate, gave & 
bequeathed all the freehold & leasehold properties 
of which he might die possessed upon trusts in 
favour of certain of his grandchildren & great 
grandchildren, A the residue of his estate upon 
trust for sale A conversion ; he then directed that 
his trustees should out of the moneys t hereby pro- 
duced pay {inter alia) his debts A legacies, A should 
out of the residue of such moneys j>ay A discharge 
“ any sums of money secured on mtge. of any of 
my said freehold A leasehold properties,” A should 
stand possessed of the residue of such moneys in 
trust to divide the same as therein mentioned. 

After the date of his will testator paid off the 
mtge. A took a reconveyance of the mtged. pro- 
perty. 

Shortly before his death, in June A October, 
1917, testator contracted to purchase certain free- 
hold properties, in respect of which he paid 
deposits, leaving balances of the purchase-moneys 
owing to the respective vendors. 

On Dec. 23, 1917, testator made a final codicil, 
by which, after revoking the appointment of one 
of his exors. A bequeathing a legacy, he confirmed 
his will in all other respects. 

Testator died on Dec. 26, 1917, without having 
completed the purchases or paid the balances of 
the purchase-moneys ; A shortly after his death 
his exors. completed the purchases A paid the 
balances of the purchase-moneys ; whereupon the 
question arose whether, as between the persons 
claiming under testator’s will, those balances 
ought to be borne by the freehold properties of 
testator in respect of which the same were payable, 
or ought to be satisfied out of his residuary estate : 
— Held : the confirmation of the will by the last 
codicil thereto, although executed after the 
mtge. on testator’s freehold property had been 
paid off A after the vendors’ lien had arisen, had 
not the effect of extending the meaning of the 
words, “ any sums of money secured on mtge. of 
any of my freehold A leasehold properties so as to 


include the balances of unpaid purchase-moneys in 
question. — Re Beirnstein, Barnett v. Beirn- 
stein, [1925] Ch. 12 ; 94 L. J. Ch. 62 ; 132 L. T. 251 ; 
sub nom. Re Bernstein, Barnett v. Bernstein, 
69 Sol. Jo. 88. 

Effect on gift in will to attesting witness .] — See 

Part V., Sect. 4, sub-sect. 8, ante . 

B. On Alterations and Additions . 

2111. Alterations — In will & codicil.] — A will 
with two codicils, the fust two instruments 
exhibiting unattested alterations A additions, 
refused probate therewith, as republished by the 
second codicil on motion. — In the Goods of Chute 
(1842), 2 Notes of Cases, 25. 

2112. In will.) — A will, dated after the 

statute, containing unattested alterations, to which 
will a codicil duly executed was subsequently 
attached, admitted to probate as it stood, the 
codicil being held to have republished the will. — 
In the Goods of Mogg (1842), l Notes of Cases, 323. 

2113. .] — Neate v. Pickard, No. 2002, 

ante. 

2114. - — - -.] —Alterations in a will, con- 

sisting of words interlined, made after its execution, 
held to be republished by a codicil containing the 
words — It is my wish that interlineations made 
in my will may stand in part thereof, if in my own 
handwriting,” there being proof that the interlinea- 
tions were in the handwriting of deceased. — 
In the Goods of Mills (1847), 10 L. T. O. 8. 230 ; 11 
Jur. 1070. 

2115. .] — Testator duly executed his 

will A subsequently a codicil in which he confirmed 
his will. On his death the will was found with 
several passages scored out in pencil, A before those 
passages the word “ query ” in the handwriting 
of deceased. There was evidence to show that the 
alterations were made before the execution of the 
codicil, A that when he executed it he had not the 
will before him nor made any reference to it. The 
ct. being satisfied that the alterations were intended 
by testator to be deliberative, not final, excluded 
them from the probate. 

This ct. will adhere to the doctrine which has 
been laid down in many cases, that where a codicil 
reaffirms a will the effect is that it gives validity 
to the testamentary dispositions to be found in 
that document. But it thus validates the disposi- 
tions which are to be collected from the document 
as it stood at the time of the execution of the 
codicil, A not as it stood at any previous period 
(Lord Penzance). — In the Goods of Hall (1871), 
L. R. 2 P. A D. 256 ; 40 I.. J. P. A M. 37 ; 25 L. T. 
384 ; 35 J. P. 808 ; 19 W. R. 897. 

Annotation : Refd. Re Hay, Korr r. Stinncar (1903), 52 

W. It. 92. 

2116. -.] — In the Goods of Sykes, No. 

1164, ante. 

2117. In the Goods of IIeath, No. 

1392, ante. 

2118. — .] — Testatrix by her will, dated 

Feb. 1, 1901, gave many legacies, including 

legacies (a) £200 to 0., (b) £500 to M., A (r) £3,000 
to 8. 

On Oct. 19 her servant by her direction, struck 
out the three legacies. On Oct. 21, 1901, testatrix 
executed a codicil referring to her will as of Feb. 
1, 1901, A thereby revoked legacy (6) but did not 
refer to the other two legacies, A concluded by 
ratifying A confirming the will in other respects : — 
Held : only legacy ( b ) was revoked. 

An alteration in a duly executed will made after 
the execution thereof is not effective unless the 
alteration is executed in the manner required by 
the statute for the execution of the will. I have 
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to see, therefore, whether by her third codicil this 
testatrix has confirmed, not the will as validly 
executed, but the will as altered, with the result 
that the alteration is by the execution of the codicil 
now executed, in manner required for the execu- 
tion of a will (Buckley, J.). — Be Hay, ICerr v. 
Stinnear, [1904] 1 Ch. 317 ; 73 L. J. Ch. 33 ; 52 
W. R, 92 ; 48 Sol. Jo. 15. 

•] — See, generally , Part IX., ante. 

2119. In codicil.] — Testator, having duly 

executed a will Sc a codicil, alters the latter, without 
having the alterations attested ; Sc subsequently 
duly executes a codicil, ratifying Sc confirming the 
will : — Held : the first codicil, in its altered state, 
was thereby republished. — In the Goods of Tegg 
(1846), 4 Notes of Cases, 531. 

2120. Additions — To will & codicil.] — In the 
Goods of Chute, No. 2111, ante. 

2121. To will.] — In the Goods of Barke, 

No. 2089, ante. 

2122. .] — An addition, unattested, 

made to a will, admitted to the probate, as con- 
firmed by a subsequently executed codicil. — In 
the Goods of Wollaston (1845), 3 Notes of Cases, 
599. 

2123. .] — Unattested memoranda at 

the end of a will of 1838, upon which will was 
written a codicil of 1844, both duly executed, such 
memoranda not being of a dispositive nature, 
though testamentary excluded from the probate, 
as not published by the codicil. — In the Goods of 
Baldwin (1847), 5 Notes of Cases, 293. 

2124. — .] — A codicil (C.) duly executed 

in 1847, Sc commencing “ By this codicil to my 
will,” held not to include, under the term will, 
unattested additions written subsequently to the 
operation of Wills Act, 1837 (c. 26), as t hey were 
not, prior to the execution of (C.) in law, either a 
part of the will, or codicils, Sc were not specified 
or referred to in (C.). — Haynes v. Hill (1849), 
1 Rob. Eccl. 795 ; 7 Notes of Cases, 256 ; 14 L. T. 
O. S. 295 ; 13 Jur. 1058 ; 163 E. R, 1217. 

Annotation# : — Refd. Allen v. Maddook (1858). 11 Moo. 

P. C. C. 427 ; In the Goods of Drummond (1860), 2 8w. & 

Tr. 8. 

C. On Bequest and Legacies. 

2125. Prevention of lapse — Gift to child dying 
before testator — Application of Wilis Act, 1837 

(c. 26), ss. 33, 34.J — A codicil executed in 1839 to a 
will of 1818, held to be a republication of that will, 
Sc to have the effect of bringing a bequest in the 
will to a deceased daughter under the operation of 
sect. 33 of above Act, as no intention to the con- 
trary appeared on the face of either instrument. 

Every codicil, prhnd facie, has that effect, unless 
an intention be shown to the contrary (Sir II. 
Jenner Fust). — Skinner v. Ogle (1845), 1 Rob. 
Eccl. 363 ; 4 Notes of Cases, 74 ; 9 Jur. 432 ; 163 
E. R. 1067. 

Annotation : — Refd. In the Goods of Truro (1866), L. 1L J 

P. &D. 201. 

2126. -.] — Where testatrix, by 
a will of 1825, bequeathed the residue of her 
personal property in trust for three of her children, 
who died in her lifetime, prior to 1838, one of them 
leaving a child, Sc after their death, executed a 
codicil in 1840, republishing the will : — Held : 
the legacies had lapsed, Sc were not revived, under 
above Act, sect. 33, by the codicil, adminis- 
tration, with will Sc codicil, granted to the grand- 
child.— Wild v. Reynolds (1846), 5 Notes of 
Cases, 1 ; 8 L. T. O. S. 348. 

Annotations : — Distd. Mower v. Orr, Mower v. Orr, Mower v. 

Mower (1849), 18 L. J. Ch. 361. Refd. Barkworth v. 

Youug (1856), 4 Drew. I. 


2127. -.] — Winter v . Winter, 

No. 2096, ante. 

2128. No revival of lapsed gift — Lapsed legacy.] 

— Drinkwater v. Falconer, No. 2131, post . 

2129. .] — F. having an estate, which 

came to her ex parte matema , on her marriage 
conveyed the same to trustees to such uses as she 
should direct, with remainder to her own right 
heirs : by will, she directed the estate to be sold, 
the money to be laid out in the funds, Sc the 
trustees to permit the husband to receive the 
interest for life ; then, after the deduction of 
£3,500 to uses which vested in pltf. A., Sc after 
payment of £1,000 to G., to pay the residue of the 
purchase-money to the three defts. H. By codicil 
she gave pltf. her husband a power of appointing 
the £3,500 in case A. should marry without his 
consent. G. died, living testatrix, before the 
codicil made, but F. in the codicil took no notice 
thereof. The £1,000 is real, not personal, Sc shall 
not go to the exors. of G., though given to her 
exors., nor to the personal representative of 
testatrix, nor yet to the residuary legatee of the 
purchase-money, but to the heir-at-law, ex parte 
matema , the side from which the estate came. — 
Hutcheson v. Hammond (1790), 3 Bro. C. C. 128 ; 
29 E. It. 449, L. C. 

Annotations: — Consd. Kenncll v. Abbott (1799), 4 Vob. 802. 

Refd. Cooke v. Stationers’ Co. (1831), 3 My. Sc K. 202 ; 

Buchanan v. Harrison (1861), 1 John. & II. 662. 

2130. ■ .] — A. devised to B. Sc the heirs of 

her body it for default of such issue, then over ; 
B. died in the lifetime of A. Sc then A. by a codicil 
confirmed Ins will : — Held : the heir of B. took 
nothing, though it appeared that A. knew of the 
death of B. Sc of the birth of her son, before he 
made the codicil.— Doe d. Turner v. Kett (1792), 
4 Term Rep. 601 ; 100 E. R. 1198. 

Lapse generally, see Part XIV., pos/. 

2131. Whether revival of adeemed or satisfled 
bequest.] — One great objection is from that general 
direction in the codicil, that the will should stand, 
but t hat cannot operate in the extent the specific 
legatees would take ; for it cannot operate to 
make good a legacy adeemed. A lapsed legacy by 
devisee’s dying in life of testator could not be made 
good by such direction in a codicil, nor by parity of 
reason could a legacy adeemed, which is as much 
gone as a legacy lapsed. If it could not operate 
in contradiction to the operation of law, much less 
can if in contradiction to the acts of testatrix. 
Then the direction amounts to this : that the will 
shall stand so far as not contradicted by the codicil 
or other acts done by me ; it does not operate by 
way of analogy to republication which it is 
improperly called (per C un.). — Drinkwater v. 
Falconer (1755), 2 Ves. Hen. 623 ; 28 E. R. 397. 

Annotations : — Apld. Powys v. Mansilcld (1837), 3 My. & Or. 

359. Refd. Simmons v. Vallance (1793), 4 Bro. C. C. 

345. 

2132. .] — Testator, who has contributed to 

the maintenance Sc education of a female infant 
nearly related to him from the time of her father’s 
death, Sc who has been treated by her as the person 
whose consent was necessary to her marriage, 
Sc who has taken upon himself the obligation to 
make a provision for her in that event, is, as to 
the question of a double provision by will Sc settle- 
ment, to be considered in loco parentis ; Sc the 
presumption against a double provision, which 
would arise in the case of a father, will apply to 
such a case. 

It being proved by parol evidence that testator 
intended the provision made by the settlement to 
be in lieu of a legacy given by the will, the settle- 
ment was held to be a satisfaction of the legacy, 
though the two provisions differed so much from 
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each other that they could not be considered sub- 
stantially the same. 

The legacy was not set up by a codicil, made 
after the settlement ratifying A confirming the 
will & all the devises A bequests therein con- 
tained.— -B ooker v. Allen (1831), 2 Russ. A M. 
270 ; 9 L. J. O. S. Ch. 130 ; 39 E. R. 397. 


Annotations Reid. Powys v. Mansfield (1837), 3 My. & Cr. 
350 ; Pym v. Lockvor (1840), 5 Jur. 34 ; Follett v. 
Pettman (1883), 23 Oh. D. 337. 


2133. 


-.] — A codicil republishing a will 


makes the will speak as from the date of the codicil, 
for the purpose of passing after-purchased lands ; 
but not for the purpose of reviving a legacy 
revoked, adeemed, or satisfied. — Powys v. Mans- 
field (1837), 3 My. A Cr. 359 ; 7 L. J. Ch. 9 ; 1 
Jur. 801 ; 40 E. R. 904, L. C. 


Annotations : — Apld. Montague v. Monlaguo (1852), 15 Beav. 
565. Consd. Hopwood v. Hopwood (1859), 7 H. L. Oas. 
728 ; KaveiiHcroft v. Jones (1864), 4 De G. J. Sc Km. 
224. Refd. Pym v. Loekyer (1811), 5 My. & Cr. 29 ; 
Kirk v. Eddowes (1844), 3 Hare, 509 ; Campbell v. 
Campbell (1806), L. It. 1 Eq. 383 ; lie Hamlet, Stephen 
v. Cunningham (1888), 38 Ch. 1). 183. Mentd. Lyddon v 
Elllnon (1854), 19 Beav. 565 ; Tucker v. Hurrovv (1865), 2 
Hem. & M. 515 ; Sayre v. Hughes (1868), L. R. 5 Eq. 376 ; 
Bennet v. Bonnet (1879), 10 Ch. D. 474 ; He Ashton, 
Ingram v. Rapillon, [1897] 2 C1). 574. 

2134. .] — Testator being underlesscc for a 

long term of years, of two houses in Gower Street, 
numbered 03 A 04, A being possessed of two other 
houses in that street, numbered 07 A 70, for the 
residues of certain terms for years, bequeathed 
them to trustees in trust for I). for her life, 
remainder in trust, as to 03, 01 A 07, for his half- 
brothers A half-sisters, whom lie named, A the 
survivors A survivor of them, for tlieir, his or her 
lives or life, remainder in trust to sell A divide the 
proceeds amongst their children living at the death 
of the survivor of them ; A as to number 70, in 
trust, after the decease of 1)., for* his niece S., for 
life, remainder in trust for her children who should 
survive liei*, A, in default of such children, upon the 
same trusts as lie had declared of the other houses 
after the death of D. ; A he gave the residue of his 
effects to J)., A appointed her his extrix. 

Testator, some years after the date of his will, 
took an assignment of the original lease, which com- 
prised numbers 02 A 05 as well as 03 A 01 ; A a few 
months afterwards made a codicil by which he 
confirmed his will. 1 Le subsequently made another 
codicil which was in part as follows : “I also 
give, subject to her life-estate, one moiety of the 
residue of my estate, unto A amongst my nephews 
A nieces living at my decease, payable in like 
manner as, by my will, is directed concerning tlieir 
shares A interests in the reversion of my houses in 
Gower Street, except that their shares A interests 
in the moiety is to depend solely on the decease of 
my extrix. ” I). A all testator’s half-brothers A 

half-sisters died before the suit was commenced : — 
Held : though the bequest in the will of numbers 
03 A 04 was adeemed by testator taking an assign- 
ment of the original lease, the effect of the last- 
mentioned codicil was to entitle the children of 
testator’s half-brothers A half-sisters who were 
living at the decease of the survivor of them to 
testator’s interest in numbers 03 A 04, as it existed 
at his death. — Porter v. Smith (1848), 10 Sim. 
251 ; 12 Jur. 931 ; 00 E. R. 870. 

2135. .] — The confirmation of a will by a 

codicil does not revive a legacy adeemed in the 
interval between the will A codicil. — Montague 
v. Montague (1852), 15 Beav. 505 ; 51 E. R. 057. 

Annotations : — Refd. He Peel’s Settlmt., Biddulph v. Peel, 
11911] 2 oil. 165. Mentd. He Perkins, Perkins r. Bagot 
(1892), 67 L. T. 743 ; He Ashton, Ingram v. Pupillon, 
[18971 2 Ch. 574 ; Re Bristol, Grey v. Grey, [1897] 1 Ch. 
946. 

2130. .1 — An adeemed bequest is not set 


up again by a subsequent confirmation of the will. 
— Cowper v . Mantell (No. 1), Cooper v. Mantell 
(No. 1) (1850), 22 Beav. 223 ; 27 L. T. O. S. 130 ; 
2 Jur. N. S. 745 ; 4 W. R. 500 ; 52 E. R. 1094. 

Annotations : — Refd. He l)e Bruyn Ford v. Provost (1904), 

48 Sol. Jo. 458. Mentd. He Hayes, Turnbull v. Hayos, 

[1901] 2 Ch. 529. 

2137. .] — IIopwood v. Hopwood, No. 2099, 

ante. 

2138. .] — Testator by his will, after reciting 

there was due to him from his son the sum of £1,440 
or thereabouts, secured to him by bills or notes, or 
otherwise, released his son from payment of any 
interest up to the time of his death, A directed that 
he should have time for payment of the principal 
by instalments. Some years after he made a 
codicil not containing any reference to the release. 
At the date of the will the son was indebted to his 
father in the sum of £1,400, A between the dates 
of the will A codicil that sum was paid off A a 
subsequent advance of £1,291 was made to the 
son by testator, which was owing at the time of 
his death : — Held : the release of interest was 
equivalent to a specific legacy of the interest on the 
debt due at the date of the will ; the legacy had 
been adeemed, A the release did not extend to the 
interest on the subsequent debt due at the date of 
the codicil. — Sidney v. Sidney (1873), L. R. 17 Eq. 
05 ; 43 L. J. Ch. 15 ; 29 L. T. 569 ; 22 W. R. 101. 

Annotations: — Refd. He Rowe, Pike v. Hainlyn (1897), 77 

L. T. 475 ; He Klater, Slater v. Slater, LI 906] 2 Ch. 480. 

2139. .] — No doubt where a legacy has been 

adeemed or satisfied the confirmation in terms 
of the will by subsequent codicils may or may not 
be merely formal, but confirmation of the will by 
a subsequent codicil will not set up the legacy 
again when it has been adeemed or satisfied, but 
where there is a serious doubt as to whether there 
has been ademption or not, the fact of there being 
a subsequent codicil confirming the w T ill in all 
respects is to my mind very important (Joyce, J.). 
— lie Aynsley, Kyrle v. Turner, [1914] 2 Ch. 
422 ; 83 L. J. Ch. 807 ; 111 L. T. 525 ; 30 T. L. R. 
004 ; 58 Sol. Jo. 754 ; on appeal , [1915] 1 Ch. 172, 
C. A. 

2140. — .J — Testator by his will made in 
the year 1901 specifically bequeathed tln*ee houses, 
A in 1909 contracted to sell them. The purchase 
of one house was completed in 1911, testator 
advancing part of the purchase-money on mtge. 
still subsisting The date for completion of the 
purchase of the other two houses was Dec. 13, 1914, 
A the purchaser agreed to pay a yearly rent for 
them until that date. Testator confirmed his 
will by codicil in 1916. The rent had been paid 
to testator until his death on Oct. 20, 1919 A 
since to his exors., but this purchase had not yet 
been completed : — Held : there had been complete 
ademption. There being no mention in the codicil 
of the house already assigned to the purchaser, the 
general confirmation of testator’s will in the codicil 
was not sufficient to pass the mtge. debt secured 
on the property . — Re Richards, Jones v. Reb- 
beck (1921), as reported in 90 L. J. Ch. 298 ; 124 
L. T. 597 ; 05 Sol. Jo. 342. 

Ademption generally, sec Part XII., Sect. 5, 
sub-sect. 2, post. 

2141. No revival of revoked legacy.] — Powys 
v. Mansfield, No. 2133, ante. 

2142. Substitution of beneficiary — Portions given 

over.] — One devises portions to his children, A., B. 
A C., A if any die before twenty-one or marriage 
the portion of the child so dying to go to the 
survivor : one of the children dies in the life time 
of testator ; this is not a lapsed legacy, but shall 
go over to the surviving children. 
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Sect. 3, — Republication : Sub-sect . 3, C. & D.] 

It is improper to call this a lapsed legacy, but 
it is a portion given over, A should take effect ; 
the making the codicil is a republication of the 
will (Lord Cowpeii, C.). — Perkins v. Mickle- 
thwaite (1714), 1 P. Wms, 274 ; 24 E. R. 386, 
L. C. 

2143. Conditional legacy — Subsequent dispensa- 
tion — Effect of subsequent confirmatory codicil.] — 

Where testator by his will bequeathes a legacy, 
coupled with a condition, by his subsequent acts 
dispenses with the performance of the condition ; 
A then by a codicil confirms the will generally ; 
the legacy is confirmed but the condition is not 
attached to it. — Violett v. Brookman (1857), 20 
L. J. Ch. 308 ; 29 L. T. O. S. 104 ; 5 W. R. 342. 

2144. Bequest of reversionary interest to married 
woman — Republication of will made before 20 & 21 
Viet. c. 57.] — A will executed on or before Dec. 31, 
1857, A republished by the execution of a codicil 
after that date, is not an “ instrument made after 
Dec. 31, 1857,” within above Act ; A a reversionary 
interest bequeathed to a married woman by such 
a will is consequently not assignable under the Act. 
— Re Elcom, Layborn v . Grover Wright, [1894] 
1 Ch. 303 ; 63 L. J. Ch. 392 ; 42 W. R. 279 ; 10 
T. L. R. 162 ; 7 R. 87 ; 38 Sol. Jo. 127 ; sub nom. 
Re Elcom, Re Hamilton, Layborn v. Groves- 
Wright, 70 L. T. 54, C. A. 

Annotation: — Refd. lie Smith, Prada v. Vandroy, [191G] 

1 Ch. 523. 

2145. Bequest of shares — Reconstruction of 
company before republication .] — Re Dolamork, 
Hammond v . Dolamoke (1897), 13 T. L. R. 487 ; 
41 Sol. Jo. 623. 

D. On Intermediate Instruments . 

2146. Whether revoked.] — A codicil operates as 
the republication of that will to which it applies ; 
A, consequently, as the revocation of any inter- 
mediate will.— Rogers A Browning v. Pittis 
(1822), 1 Add. 30 ; 162 E. It. 12. 

2147. Admissibility of evidence of inten- 

tion.] — A will, dated Feb. 1837, disposed of real 
A personal estate. 

A codicil, June, 1837, partly revoked the dis- 
position of the personalty. A memorandum, 
July, 1838, formally republished the will : — Held : 
parol evidence was admissible to show quo animo 
the memorandum was made ; A upon the evidence, 
the codicil was not revoked by the republication 
of the will. — Upfill v. Marshall (1843), 3 Curt. 
636 ; 2 Notes of Cases, 400 ; 1 L. T. O. S. 412 ; 
7 Jur. 819; 163 E. It. 851. 

Annotations : — Reid. Wade v. Nazer (184 8), G Notes of Cases. 

46 ; Green v. Tribe (1878), I) Ch. D. 231 ; In the Goods oj 

Itawlins (1879), 4 8 L. J. P. 64. 

2148. Republication to give effect to altera- 

tions — No reference to intermediate instrument.] - 

Testator, having duly executed his will, revoked all 
other wills, executed a codicil to it, A subse- 
quently re-executed the will without referring to 
the codicil. There was nothing to show that he 
intended to revoke the codicil A the wording of the 
second attestation clause warranted the inference 
that the object of the re-execution of the will was 
to give effect to certain alterations in it : — Held : 
the codicil was not revoked . — In the Goods of 
Rawlins (1879), 48 L. J. P. 64 ; 41 L. T. 559 ; 
44 J. P. 60 ; 28 W. R. 139. 

,]~See Wills Act, 1837 (c. 26), s. 20. 

2149. Whether republished .] — Testator by his 
will, duly attested after devising his estate C. to 


his son J. in fee devised all his estate O. to two 
trustees, whom he named as his exors., A their 
heirs, directing them to sell it ; having afterwards 
sold his estate C. A purchased another, A. , he by a 
codicil written on the back of the will, attested by 
two witnesses only, directed that the money 
obtained from the sale of the estate C. should go 
to a general fund, to bo divided amongst all his 
children A also that the estate A. should be sold, 
A its produce applied in like manner ; A he 
appointed his wife an extrix. jointly with those 
named in the will. By a second codicil, also 
attested by two witnesses only, he after stating 
that one-half of the estate O. had been sold A 
giving directions as to the sale of the other half, 
appointed new exors. in lieu of those named in the 
will ; subsequently he made a third codicil, duly 
attested to pass lands, by which he merely 
appointed another exor. in the room of one of 
those in the second codicil named ; all the codicils 
were written on the back sheet of the will : — Held : 
the third codicil operated as a republication of the 
first codicil. — Guest v . Willasey (1826), 3 Bing. 
614 ; 12 Moore, C. P. 2 ; 5 L. J. O. S. 0. P. 101 ; 
130 E. R. 650. 

Annotation: — Refd. Allen v. Maddock (1858), 11 Moo. 

P. O. O. 427. 

2150. .] — Testator having estates in 

Jamaica A England, by his will, directed his 
English estates to be sold A £10,000 to be paid out 
of the produce to pltf . He afterwards sold his 
English estates, A by an unattested codicil recited 
that he had so done, A directed that, notwith- 
standing, the £10,000 should be paid to pltf., A 
charged all his estates with the payment thereof. 
He then made another codicil which was duly 
attested, A in which lie referred to his will A 
ratified A confirmed all the provisions A bequests 
which lie had thereby made in pltf.’s favour : — 
Held : the Jamaica estates were liable to the pay- 
ment of the £10,000. — Gordon v. Reay (Lord) 
(1832), 5 Sim. 274 ; 58 E. R. 339. 

Annotations: — Dbtd. Burton v. Newbery (1875), 1 Ch. D. 

234. Refd. I>o Zlchy FcrrnriH & Oroker v. Hertford 

(1843). 3 Curt. 468 ; Aaron r. Anron (1849), 3 l)o G. & 

Sm. 475 ; Allen r. Maddock (1858), 11 Moo. P. O. C. 427 ; 

Green r. Tribe (1878), 9 Ch. D. 231 ; Follett t\ Pcttman 

(1883), 23 Ch. 1). 337. 

2151. .] — Testator gave all his property to 

trustees, A declared that ho had made no pro- 
vision for his granddaughter, lv. II., because her 
deceased father had, in his lifetime, received more 
than his other children would become entitled to 
under his will. He then declared trusts of an 
equal share of bis property for each of his sur- 
viving children for their lives, with remainders 
to their children. He then made a codicil as 
follows : “ My dear daughters, is that you do give 
my dear granddaughter, K . TL, £1,000, A that you 
will be kind to E. S. A it is my desire that you 
do give her some part of my table linen A sheeting. 
This is my last wish.” By a subsequent codicil, 
he made some alteration in the bequest made by 
his will, in favour of one of his daughters, A, 
subject thereto, confirmed his will : — Held : the 
second codicil confirmed the first, as being part of 
the will, A the concluding sentence of the first 
codicil was sufficient to create a bequest of the 
£1,000 to K. II., A as the articles specifically given 
by it to E. 8. passed, by the will, to the trustees, A 
not to the daughters, so the £1,000 was to bo paid, 
not by the daughters out of their life interests, 
but by the trustees, out of testator’s general 
personal estate. — H inxman v. Poynder (1832), 
5 Sim. 546 ; 58 E. R. 443. 


PART X. SECT. 3, SUB-SECT. 3.— D. 

2146 i. Whether revoked . ]— Dalglish’s Trustees v. Crum (1891), 19 It. (Ct. of Sees.) 170 ; 29 Sc. L. It. 149. — SCOT. 
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2152. .] — Testator, having made a will A 

two codicils thereto, makes a third codicil, con- 
firming the will, the disposition in which had been 
altered by the second codicil, but describing such 
third codicil as “ a further A second codicil ” : — 
Held : all the papers were entitled to probate, 
their effect being matter of construction. — 
Bunny A Slocock v. Hemsted (1845), 8 Notes of 
Cases, 593. 

2163. .] — Ollive v. Weale, No. 2045, ante . 

2154. .] — Testator in 1843 executed his 

will, in which was contained a clause revoking all 
former wills ; he afterwards duly made A executed 
a codicil confirming his will, save as altered by 
the codicil, A subsequently he re-executed the 
will, on the supposition that the attestation 
clause of the will was defective, A for that reason 
only, but did not re-execute the codicil, or in any 
way refer to it : — Held : the re-execution of a will 
extends to A republishes, notwithstanding the 
clause of revocation, a codicil, unless an intention 
to the contrary appear. — Wade v. Nazer (1848), 
1 Bob. Eccl. 027 ; 0 Notes of Cases, 40 ; 10 L. T. 
O. S. 482 ; 12 Jur. 188. 

Annotations : — Reid. Ollive v. Woalo (1847), 5 Notes of 

Oases, 48G ; Green v. Tribe (1878), 9 Oh. D. 231 ; In the 

Goods of Rawlins (1879). 48 1.. J. P. 64. 

2155. .] — A. B., by his will dated in 1828, 

& attested by three witnesses, gave to C. D. an 
annuity of £20, which he charged upon his real A 
personal estate ; by a codicil dated in 1831, A 
attested by two witnesses only, he revoked the 
annuity given by Iris will, & gave to the wife of 
C. D. an annuity or clear yearly rentcharge of £70 
with a power of entry A distress over his real estate 
in case the annuit y should be in arrear, A testator 
ratified A confirmed his will in all other particulars. 
A. B. afterwards made another codicil, dated in 
1831, A executed in the presence of three witnesses, 
A thereby, after referring to the first codicil A 
making certain alterations in the disposition of 
his property, ratified A confirmed his will -Held : 
the annuity given by the first codicil was well 
charged upon the real estate. 

Signing a will of lands does not make it an 
operative instrument. . . . The effect of the will, 
A second codicil together, is to confirm the first 
codicil ; as if it had had three witnesses (Knight 
Bruce, V.-C.). — Aaron v. Aaron (1849), 3 i)e G. 
A Sin. 475 ; 13 L. T. O. S. 545 ; 14 Jur. 125 ; (54 
E. li. 508. 

Annotations : — Refd. Allen v. Mnddoek (1838), 11 Moo. 

P. C. C. 427 ; Burton v. Newbery (1873), 1 Ch. D. 231 ; 

Green v. Tribe (187 8), 9 Ch. L>. 231. 

2156. .] — In the Goods of Dendy(1S51), 18 

L. T. O. S. 177 ; 15 Jur. 1042. 

2157. — — Draft codicil.] — Testator duly 
executed a will A five codicils. The first exe- 
cuted codicil, dated Mar. 25, 1848, commenced, 
“ This is the second codicil to the will of A.,” 
A ended, “ In all other respects I confirm my 
said will, save only so far as the same is un- 
revoked by my first codicil thereto, A I do 
hereby confirm the said codicil.” It did not 
appear that testator had executed any codicil to 
his will prior to this one, described as the second 
codicil to his wall ; but his solr., after the date of 
the will, A before the date of this codicil, forwarded 
to him for his perusal a draft codicil, which, when 
he prepared this codicil, lie erroneously concluded 
had been executed, A therefore described it as a 
second codicil. The draft codicil was, after 
testator’s death, found tied up in a parcel con- 
taining the will A five executed codicils : — Held : 
the draft codicil was not sufficiently identified 
as the paper intended to be referred to by deceased 
in his first executed codicil, A could not be admitted 


to probate. — In the Goods of Allnutt (1863), 3 
Sw. A Tr. 107 ; 33 L. J. P. M. A A. 86 ; 9 Jur. 
N. S. 581 ; 164 E. R. 1237. 

2158. Mistake in reference.] — Testator 

executed a will A five codicils. The fourth codicil 
revoked the three first, A the fifth, after making 
an alteration in the will, in all other respects con- 
firmed the “ said will A four codicils ” : — Held : 
there was sufficient ambiguity on the face of the 
codicils to render parol evidence admissible for the 
purpose of explaining it ; A as it appeared by such 
evidence, that testator intended to confirm his 
will A fourth codicil only, A that by mistake of the 
copyist of the draft will the words “ four codicils ” 
had been substituted in the engrossment for the 
words “ fourth codicil,” the will A fourth A fifth 
codicils only were entitled to probate . — hi the 
Goods of Thomson (1865), L. R. 1 P. A I). 8 ; 35 
L. J. P. A M. 17 ; 13 L. T. 608 ; 11 Jur. N. S. 960 ; 


14 W. R. 316. 

2159. .]- 


-A codicil, which refers to a will of 


a particular date, A does not refer to a subsequent 
codicil, does not operate as a republication of that 
subsequent codicil. 

Testator made a will, dated before the Wills 
Act, by which he directed his residuary real estate 
to be sold A the proceeds to be divided, in the 
events which happened, among twelve persons of 
whom A. A B. were two. lie made a first codicil, 
dated after Wills Act, by which he directed certain 
real estate acquired subsequently to the date of 
the will to be sold, A the proceeds divided in the 
same way as the proceeds of his other real estate. 
This codicil was attested by A. A B. He then 
made another codicil, described as a codicil to his 
will of a certain date, but not referring to the prior 
codicil : —Held : the second codicil did not 
operate as a republication of the first codicil ; the 
gifts to A. A B. of two twelfth shares of the pro- 
ceeds of the property comprised in the first codicil 
failed ; A these shares fell into the residue, A were 
divisible between A. A B. A the other ten residuary 
legatees. — Burton v. Newbery (1875), 1 Ch. D. 
234 ; 45 L. J. Ch. 202 : 34 L. T. 15 ; 24 W. R. 


388. 


A n notation s : — Distd. Green v. Tribe (1 878), 9 Ch. D. 231. 

Refd. FoUett r. Pettman (1883), 23 Ch. D. 337. 

2160. — Where testator by a codicil con- 
firms his will, the will together with all previous 
codicils is taken to be confirmed. Testatrix by 

* her will gave shares in her residue to her nephew. 
By a codicil she revoked all devises A bequests to 
her nephew. By a second codicil she devised 
certain after-purchased property to the trustees 
of her will A confirmed her will : — Held : the 
second codicil did not revoke the first, A the after- 
purchased property went according to the will A 
first codicil together, A not according to the will 
alone. 

The character of a codicil is very peculiar. Its 
nature is not substantive but adjective (Eiiy, J.). — - 
3N v. Tribe (1878), 9 Oh. I). 231 ; 38 L. T. 

27 W. R. 39 ; sub nom. Re Love, Green v. 
Tribe, 47 L. J. Ch. 783. 

Annotations : — Apld. Re Whitehorno, Whitehorne v. Best, 

[1906] 2 Ch. 121. Refd. Follett v. Pettman (1883), 23 

Ch. D. 337 ; Prentice v. Tabor (1884), 52 L. T. 85 ; Re 

Taylor, Smart v. Taylor, [19011 2 Ch. 134. 

2161. .] — Testator died leaving a duly 

executed will, dated Oct. 20, 1888, A four duly 
executed codicils, dated respectively Oct. 20, 1888, 
Apr. 7, 1890, Oct. 20, 1891, A Oct. 22, 1891. His 
three brothers were appointed exors. A trustees 
in England, under the said will A codicils. By 
the third codicil testator revoked the first A second 
codicils. The fourth codicil confirmed testator’s 
“will A former codicils.” The exors, now applied 
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Sect . 3. — Republication : Sub-sect . 3, D. & E. Part 
XI. Sects. 1 cfr 2, 1 

for probate of all five documents, or for directions 
as to which of these should be admitted to proof : — 
Held : as the third codicil was confirmed by the 
fourth, the revocation of codicils 1 & 2 remained 
good, k accordingly probate should go in respect 
of the will k last two codicils only. — In the Goods of 
OARRITT (1892), 06 Li. T. 379. 

E. On Property of Testator. 

Note. — The cases on the old law before Wills Act, 
1837 ( c . 20), relating to the effect of the republication 
of a will on a general devise of real estate , have been 
omitted as being obsolete. 

2162. General devise of land — Codicil made after 
operative date of Wills Act, 1837 (c. 26) — Lands 

? urchased after date of will & codicil.] — Doe d. 

ork v. Walker, No. 2007, ante. 

2163. Testator possessing leasehold 

land.] — Wilson v. Eden, No. 2097, ante. 

2164. Specific devise — Of leasehold estate — 
Renewal of lease before confirmation of will.] — 
Wedgwood v. Denton, No. 2100, ante. 

2165. — .] — -By his will testator 

bequeathed to his daughter “ all my interest in my 
present lease of No. 1, Chesterfield Street,” which 
at. that time had nearly three k one-half years to 
run. Testator afterwards acquired a renewal of 
the lease k, at a later date, having added a codicil 
to his will, confirmed his will in all other respects. 
This summons was taken out by the trustees to 
determine whether the bequest in the will to the 
daughter “ of all my interest in my present lease 
of No. 1, Chesterfield Street ” was a bequest of 
the renewed lease : — Held : by the use of the words 
“ in all other respects I confirm my will ” testator 
had brought down the date of the will to the date 


of the codicil, k so made the bequest in the will 
operate in the same way as it would have done if 
the words in the will had been contained in the 
codicil of later date. The benefit of the renewed 
lease therefore passed to testator’s daughter under 
the ro visions of his will. — Re Beeves, Reeves v . 
Pawson, [1928] Ch. 351 ; 97 L. J. Oh. 211 ; 139 
L. T. 00 ; 72 Sol. Jo. 121. 

2166. Of land “ now in my own occupa- 

tion "—Acquisition of further land — Subsequent 
codicil confirming will.] — Re Champion, Dudley v. 
Champion, No. 2008, ante. 

2167. Of freeholds — Grant of lease with 

option of purchase — Effect of confirmatory codicil 
on purchase-money.] — Testator by his will, dated 
in 1880, specifically devised certain freeholds, k 
bequeathed his residuary real <fc personal estate 
to other persons. 

On June 10, 1890, he made a codicil, which did 
not in terms refer to the specifically devised pro- 
perty, but expressly confirmed his will. On the 
same day, but whether before or after the execu- 
tion of the codicil was not known, he granted a 
lease of the specifically devised property, with an 
option of purchase to the lessee. After testator’s 
death the lessee exercised his option by purchasing 
the property. Upon a summons raising the 
question whether the purchase-money belonged to 
the specific devisee or fell into residue : — Held : 
whether the codicil was executed before or after 
the lease, testator must have known of the existence 
of the latter, k by confirming his will had indicated 
a sufficient intention to pass whatever estate he 
had in the property to his devisee. — Re Pyle, 
Pyle v. Pyle, [1895] 1 Ch. 724 ; 04 L. J. Oh. 477 ; 
72 L. T. 327 ; 43 W. R. 420 ; 39 Sol. Jo. 346 ; 13 
it. 396. 

Annotation : — Consd. Re Culow, Oalow v. Calow, [11)28] 1 

Ch. 710. 


Part XI.- 

Sect. 1.— IN GENERAL. 

Form & execution of codicils.] — See Part V., 
ante. 

2168. Nature of codicil — Forms part of will.] — 

Green v. Tribe, No. 2160, ante. 

2169. .]■•— Re Smith, Bilke v. Kopeii, 

No. 2042, ante. 

2170. Several codicils — Some mere repetitions of 
others.] — There being several codicils to a will, 
some of which were bare repetitions of others, the 
ct. declared them to be only substitutions. — 
Campbell v . Radnor (Earl) (1*783), 1 Bro. C. C. 
271 ; 28 E. R. 1123. 

Annotations : — Refd. Barnard v. Pumfrett (1841), 5 My. &; 
Or. 03 ; Thorne v. Hooke (1841), 2 Curt. 799 ; Walsh v. 
Gladstone (1843), 1 Ph. 294 ; Lee v. Pain (1844), 4 Hare 
201 ; Wilson v. O’Leary (1871), L. 11. 12 Eq. 525. 


-Codicils. 

Sect. 2. — VALIDITY. 

Form & execution of codicils.] — See Part V., 
ante. 

2171. Uncertainty — Whether codicil void.] — 

Testator had given by his will all iiis lands in U. S. 
to bis son, T. with the exception of an estate 
called N. which estate he gave, together with the 
residue, to M. Testator having subsequently 
acquired other lands in U. S. devised the same to 
the like uses as were declared in his will, k sucli 
parts thereof as should be situate ” in or belonging 
to the parish, hamlet, district, or territory in 
which sucli newly-purchased lands should or might 
be situate.” The newly-purchased lands were 
situate in U. S. in the tything of N. wherein the 
estate X. was also situate. The other lands in 


PART X. SECT. 3. SUB-SECT. 3.— E. 

q. Like effect.] — Acts of republica- 
tlou when established have the same 
etl’eet on the old will as if a new will 
were executed . — Re Doyle’s Will 
(1859), 4 Nfld. L. R. 403.— NFLD. 

r. S penal destinations in bonds 

share certificates dated prior to codicil 
not evacuated by general conveyance in 
will.}— Cunningham's Tkustkkb v. 
Cunningham, [1924] 8. C. 58 1. — 

SCOT. 

PART XI, SECT. 1. 

2168 i. Nature of codicil—' Forms part 
of will.] — A codicil, referring expressly 


to a Mill, must be looked upon as form- 
ing part, of it. — Dote d. Dickson v. 
Gross, 9 U. C. R. 580.— CAN. 

t. .] — Under Roman -Dutch law 

codicils do not depend for their validity 
oil the will. If properly executed they 
become testamentary dispositions of 
themselves. — Van Reeven v. Board 
oe Executors (I87G), [Rich. 44.— S. AF. 

a. Second will treated as codicil .] — 
A second will disposed of part only of 
testator’s property, & did not purport 
to revoke the former will : — Held : the 
second will Hhould be admitted to 
probate as a codicil of the will already 
proved.™ Re Barry, 30 N. Z. L. II. 
1192.— N.Z. 


PART XI. SECT. 2. 

2171 i. V n certainty — Whether codicil 
void.] -Where a testator, by a codicil, 
revoked, on the narrative of a false 
cause, a legacy ho had previously 
granted by bis settlement, & where it 
did not appear certain that If he had 
known the truth he would not have 
revoked, & whore the false cause 
assigned was not made a condition of 
the revocation Held : the alleged 
error not to be a relevant ground for 
reduction of the codicil. — Grant v. 
Grant (184G), 8 Dunl. (Ot. of Bess.) 
1077 ; 18 Be. Jur. 535. — SCOT. 

b. Mistake — Intention of testator 
considered .] — Chapman v. 
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U. 8. which were given to T. were situate in the 
parish of U. S. but not in the tything of N. : — 
Held : the codicil was void for uncertainty. — 
Beale v. Symonds (1850), 15 L. T. O. S. 82. 

2172. .] — Testator bequeathed by his 

will a legacy of £1,000 to each of his sons. By a 
codicil testator gave to his eldest son “ a sum of 
£300 sterling instead of the sum of £500 which 
I have bequeathed to my other children.” The 
will contained no such bequest to his other 
children : — Held : the codicil was insensible, 
inoperative, <fc void for uncertainty. — Armit v. 
Hipkins (1873), 28 L. T. 222 ; 21 W. R. 475. 

2173. .] — Re Campsill, Reading v. 

Hindk (1910), 128 L. T. Jo. 548. 

Annotation : — N.F. lie Barrance, Barranco v. Ellis, [1910] 

2 Ch. 419. 

2174. .] — A document containing no 

words of gift, but giving a list of the names of 
eight persons, Ac after each name stating a sum of 
money was admitted to probate as a codicil : — 
Held : the ct. being bound to assume that all 
documents admitted to probate are testamentary 
documents, & it being its duty to construe them 
in order to ascertain testator’s intention as to the 
disposition of his property & within the limits 
allowed by law to give effect to that intention, the 
codicil must be construed as giving to each person 
named a legacy of the amount set after his name. — 
Re Barranc e, Barrance v. Ellis, LI 910] 2 Eh. 
419 ; 79 L. J. Oh. 5 44 ; 103 E. T. 104 ; 51 Sol. Jo. 
051. 

Annotation : — Refd. Hr Stoodlcy, Hooson v. Locock, [1915] 

2 Ch. 295. 

2175. Reference to limitations as in will — 

Two sets of limitations in will — Words of reference 
Ignored.] — Re Buckly (1891), 8 T. L. R. 181. 

Effect on doctrine of election .] — See 

Equity, Vol. XX., p. 409, No. 1451. 

2176. Two codicils of same date — One con- 
forming to the other contrary to provisions In will.] 

— Of two papers of the same date propounded as 
codicils one pronounced against, & the other 
established, the former interfering with the dis- 
position of the property contained in deceased’s 
will, to which he was shown to have adhered 
generally, A: the real intention of deceased being 
on the face of the paper doubtful, the latter being 
a simple As intelligible instrument, clear upon the 
face of it. — R eynolds c. Tiirdpp (1837), t Curt. 
598 ; 193 E. R. 199. 

2177. Containing no disposition of property — 
Merely revoking all former wills.] —Bren ch ley r. 

♦Still, No. 1771, ante. 

2178. Misdescription of codicil — Described as 
last will.] — A paper, intended as a codicil to the 
will, & bequeathing only two small legacies, 
described, by misapprehension of the writer, as 
the “ last will & testament ” of the deceased, 
admitted into the probate as an “ addition ” to 
the will . — In the Goods of Luffman (1847), 5 
Notes of Cases, 183 ; 8 L. T. O. 8. 478 ; 11 Jur. 
211 . 

2179. .] — A paper, intended by testa- 

trix to be a codicil to her will, but described by the 
writer, through misapprehension, as her ” last 
will, <& testament,” confined to real property, not 
revoking the previous will & codicil, nor appointing 
exors., nor disposing of the personalty, admitted 


to probate as a codicil. — In the Goods of Langhorn 
(1847), 5 Notes of Cases, 512. 

2180. .] — In the Goods of Summers, 

No. 195], ante . 

2181. Mistake in reference to will— Wrong date.] 

— Where a codicil recited the date of a will in- 
correctly the will itself having been executed 
neither on the day on which it purported to bear 
nor at the date by which it was described in the 
codicil, but the contents of the will were recited 
correctly, the ct. held that the will was sufficiently 
identified by the recital of the contents, & granted 
probate of it with the codicil. — In the Goods of 
Brack enbury (1891), 25 J. 1\ 280. 

2182. .] — Deceased left a will dated 

& executed in the year 1854, Ac a codicil executed 
in 1856, which contained the following words : 
“ I wish to add this codicil to the will 1 made in 
the year 1848.” A draft will had in the year 
1848 been prepared for deceased’s perusal, but 
there was no evidence that she had ever executed 
a will in that year : — Held : the reference in the 
codicil to a will made in 1848 was a mere mis- 
description, & the will executed in 1854 Ac the 
codicil must be admitted to probate. — In the Goods 
of Houblon (1895), 11 J ur. N. 8. 549. 

2183. .J — Testatrix left a will, dated 

June 3, 1868, Ar three codicils. The second codicil 
referred to a will dated Apr. 1870. No such will 
could be found, Ac the only evidence of its existence 
was an entry in the bill book of deceased’s solr. 
The ct. held that there had been a mistake in the 
date, Ac granted probate of the codicil, as being a 
codicil to the will of 1808. — In the Goods of Dent 
(1871), 31 L. T. 552; 39 J. 1\ 9; 23 W. R. 

417. 

2184. No will In existence.] — In the Goods 

of Eoultiiard, No. 1742, ante. 

2185. .] — In the Goods of Clements, 

No. 1745, ante. 

2186. Proof of validity — Burden of proof.] — On 

the trial of an issue directed by the Ct. of Ch. to 
try whether three codicils, set up by Ac mostly 
in favour of principal pltf., in whose handwriting 
it was suggested they were, there being also an 
interlineation in the will in his favour, also sug- 
gested to be in his handwriting : the attesting 
witnesses to the first codicil denying their attesta- 
tions, were allowed to be examined by pltfs. 
adversely ; but evidence, bycoin par ison of his hand- 
writing & otherwise, was received with a view to 
show the probability of forgery of (/heir attesta- 
tions Ac of the codicils ; Ac the jury were directed ; 
(a) that they might find the forgery upon the cir- 
cumstantial evidence alone, even against positive 
testimony of attesting witnesses ; (b) that the onus 
was upon pltf., who set up alterations Ac codicils 
against an admitted will, to satisfy the jury as to 
their genuineness ; (e) that if the evidence left the 
jury in doubt on that question, they should find 
for defts., who claimed under the will. 

The onus is on pltfs. to establish the codicils 
(Cockbttrn, C.J.). — Cresswell v. Jackson (1894), 
4 F. Ac F. 1 ; subsequent proceedings, 11 L. T. 530. 

2187. Sufficiency.] — Evidence of hand- 

writing alone is not sufficient to establish a 
testamentary paper. A codicil propounded upon 
such evidence without any facts or ceremonies 
connecting it with deceased, pronounced against 


(I860), 22 Dunl. (Ct. of Hews.) 745 ; 32 
8c. .Tur. 303.— SCOT. 

o. .] — Banker v. Bankes’ 

Trustees (1882), 9 R. (Ct. of Sees.) 
104G ; 19 8c. L. R. 785.— SCOT. 

d. .] — Campbell’s Trus- 

tees v. Kinsey-Morqan’s Trustees, 


[1915] 8. C. 298 ; 52 So. L. R. 289 ; 
[1915] 1 S. L. T. 89— SCOT. 

©. Effect of reservatoru clause in will. 1 — 
Nelson v. Curkey, 4 8. C. 355. — S. AF, 

f. .1 — Erasmus r. Erasmus’ 

Executors, [1903] T. 8. 843. — S. AF. 

g. .] — Joseph v. Joseph’s 


Estate (1907), 24 S. C. 76. — S. AF. 

h. .] — A codicil, executed by 

virtue oi a properly worded reservatory 
clause, may be valid, even if not duly 
attested as wills are required to be. — 
Ebden’s Estate v. Ebpen, [19101 
App. D. 321.— S. AF. 
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Sect . 2. — Validity . «SW^. 3 ; Sub-sects. 1 2.] 

with costs. — Bussell v. Marriott (1S35), 1 Curt. 
9 ; 363 E. It. 4. 

Annotations : — Apld. Wood v. Goodlake, Helps v. Hltchings 
(1839), 2 Curt. 82. Reid. Wellesley v. Vere (1841), 1 
Notes of Cases. 240. 

2188. .] — Where tho title to property 

under contract of sale was derived through a 
devise contained in a will, made before the Wills 
Act, 1837 (c. 26), A a codicil republishing the will, 
tho property having been purchased by testator 
after the date of his will, which codicil had not 
been propounded for probate, A was only proved 
by a declaration of the attesting witnesses that it 
was duly executed by testator : — Held : this was 
not sufficient proof of the validity of the document 
as a codicil ; A the purchaser was entitled to 
tho same amount of proof as would be necessary to 
establish it against the heir ; A it ought to be 
propounded for probate. — Weddall v. Nixon 
(1853), 17 Beav. 160 ; 22 L. ,T. Ch. 939 ; 21 L. T. 
O. S. 147 ; 17 Jur. 642 ; 1 W. It. 250 ; 51 E. K. 
994 . 

Codicil to invalid will.]— £ y ce Sect. 4, sub-sect. 3 , 

post. 


Sect. 3.- CONSTRUCTION. 

Sub-sect. 3. — General Bulk. 

2189. Will & codicil construed together.] — 

Foster v. Grayham (1733-4), 2 Barn. K. B. 341, 
428 ; 94 E. R. 540, 597 ; sub nom. Forster v. 
Graham, 2 Sira. 962. 

2190. .] — Phipps v. Anglesey (Earl), 

No. 3 663, ante. 

2191. .] — A. devised lands in trust to pay 

the rents A profits to his daughter, whose husband 
was (lien living, for her life, notwithstanding her 
coverture, A not to be subject to any control, 
etc. of her husband, nor liable to any debts which 
he had or should contract ; afterwards the devisor 
made a codicil, taking notice of the death of liis 
daughter’s husband, wherein he ratified & con- 
firmed his will ; the daughter is entitled, under 
this devise, to the rents A profits, etc., free from 
tho control of any future husband. 

Whatever might be the construction upon the 
will alone, yet taking both the will A codicil 
together, it is clear that this restriction applies 
to any future as well as a present husband 
(Buller, J.). — Beable v. Dodd (1786), 1 Term 
Bep. 193 ; 99 E. B. 1047. 

Annotations : - Consd. Benson v. Benson (1835), 4 L. J. Cli. 

273. Mentd. Tullctt v. Armstrong: (1810), 9 L. J. Ch. 41. 

2192. .] — A. by will bequeathed to his wife, 

besides some other legacies, a leasehold estate at 
N. for her life, A a leasehold estate at W. to B. ; 
A by his codicil he directed that the bequests 
to his wife in his will should be in full of all claims 
she should be entitled to on his real or personal 
estate, except the estate for life of his wife in the 
premises at W. : — Held : the wife was not entitled 
to the estate at W. by the codicil. 

This case must be decided according to the 
intention of testator, as that intention is to be 
collected from the several parts of the will A the 
codicil taken together. Now it is impossible to 
read t hem without seeing that the word “ W . . 
was written in the codicil instead of the word 
“ N . . .” in reciting in the codicil what he had 
given by his will, testator made that evident 
mistake (Ford Kenyon, O.J.). — Skerratt v. 


Oakley (1798), 7 Term Rep. 492 ; 101 E. R. 
1094. 

Annotations: — Apld. Parley v. Martin (1853), 13 C. B. 683. 

Consd. Re Smith (1862), 2 John. & H. 594. , Apld. Re 

Venn, Lindon v. Ingram, [1904] 2 Ch. 52. Re!d. Cosby v. 

Millington (3 809). 38 L. J. C. P. 373. Mentd. Ormond 

Investment Co. v. Betts, [1928] A. C. 143. 

2193. .] — Testator, by his will, made in the 

year 1820, gave A bequeathed to his daughter 
Mary, her exors., administrators, A assigns, certain 
leaseholds, for life ; A, from A after her decease, 
he gave A bequeathed the same “ unto A amongst 
the lawful issue of his daughter Mary, equally, 
share A share alike, with benefit of survivorship ; 
A, in default of such issue, he gave A bequeathed 
the same unto his son George, for his natural life, 
A, after his decease, to his children equally, 
share A share alike, with the benefit of survivor- 
ship.” He afterwards made a codicil, which con- 
tained a recital that ho had by his will given A 
bequeathed tho leaseholds to his son George 
“ after the decease of his daughter Mary, A in 
default of her leaving lawful issue,” A then went 
on to provide, that, in the event of his son not 
indemnifying his estate from a liability he testator 
had incurred on his account, all the bequests 
to his son, but so far as concerned the son only, 
should be revoked : — Held : interpreting the will 
by the codicil, the gift over in the former, “ in 
default of such issue,” being capable of importing 
a bequest over on failure of issue living at the 
death, it must be inferred from the latter that 
testator employed it in that sense, inasmuch as in 
the codicil he referred to it as if it were a gift over 
in default of his daughter’s leaving issue, which, 
as regards personalty, is tantamount to a gift over 
on failure of issue living at the death ; A conse- 
quently, that, assuming the limitation in the will, 
if it stood alone, would have conferred an absolute 
interest on the daughter, upon the true construc- 
tion of the will A codicil taken together, such gift 
was subject to a good executory bequest over in 
favour of the children of testator’s son. 

The argument with respect to the effect of the 
codicil when rightly considered is not that the will 
is at all revoked or varied by the codicil, but 
rather that, the will A codicil being all one testa- 
ment, the language of the will may be inter- 
preted by that of the codicil (Jervis, O.J.). — 
Darley v. Martin (1853), 13 0. B. 683 ; 1 O. L. R. 
729 ; 22 L. J. C. P. 249 ; 17 Jur. 1125 ; 138 E. B. 
1368. 

Annotations : — Folld. Re Venn, Lindon v . Ingram, [1904] 2 

Ch. 52. Refd. Bamford v. Chadwick (1854), 2 C. L. R. 

1757 : Cosby v. Millington (1809), 38 L. J. C. P. 373. 

Mentd. Rrp. Wynch (1854), 5 He O. M. & G. 188 ; Ormond 

Investment Co. v. Betts, |192H] A. C. 143. 

2194. .] — If, in a will or codicil, there is an 

expression of int ention by testator that two estates 
or properties shall go together, that intention 
ought, so far as possible, to have effect given to 
it ; though, if no such intention is expressed, it 
ought not to be inferred from the mere fact that, 
under the will, the two estates are in fact united 
by being left in the same way. 

Testator by will devised real estate in favour of 
certain persons, A bequeathed certain chattels in 
trust to be held A enjoyed as heirlooms by the 
persons for the time being entitled to the real 
estate “ under the devise thereof hereinbefore 
contained.” He also gave a pecuniary legacy of 
£20,000 to trustees upon trust for the persons for 
the time being entitled to the real estate. By a 
codicil he altered the persons to take the real 


part xi. sect. 3, sub-sect. i. 

2189 i. B ill *(’’ rofli eil construed to- 
gether .] — A will & codicil being all one 
testament the language of the codicil 


may be used to interpret that of 
the will. If the latter is open to two 
constructions. — J knkinb v. Stewart 
(1906), 3 C. L. R. 799.— AUS. 


2189 ii. .} — Taylor’s Trustees 

v. Robinson, [1911] 8. C. 334 ; 48 
Sc. L. R. 270 ; [1910] 2 S. L. T. 415- 
SCOT. 
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estate, A, as to the legacy of 11 £20,000 to trustees,* * 
merely put, in the codicil, opposite to those words 
the words “ the same,” The codicil, which con- 
tained no reference to the chattels, ended with the 
words ” except as here intimated, I confirm my 
will”: — Held: the will A codicil ought to be 
construed as one disposition, A the will mani- 
fested an intention to unite the enjoyment of the 
chattels A legacy with the possession of the 
real estate, which intention, there being nothing in 
the codicil to indicate any alteration of it, ought 
to have effect given to it, A as regarded the 
chattels, the mere use by testator in the will of 
the words ” under the devise thereof hereinbefore 
contained ” ought not to be allowed to defeat that 
primary intention ; A as regarded the legacy, the 
meaning of the words “ the same ” in the codicil 
must be taken to be that the legacy was to be 
dealt with as if the words in which it was given 
by the will had been in terms repeated in the 
codicil. — Be Towry’s Settled Estate, Dallas 
v, Towry (1889), 41 Oh. D. (54 ; 58 L. J. Ch. 593 ; 
sub rwm. Re To wry, Dallas v. Law, 00 L. T. 715 ; 
37 W. R. 417, 0. A. 

Annotations : — Distd. Be Whitburn, Whitburn v. Christie, 

[1923] 1 Ch. 332. Refd. Be Liddell, Liddell v. Liddell 

0 895), 73 L. T. 3G3. 

2195. • .] — Testator by his will bequeathed 

his residuary personal estate to trustees, on 
trust for his daughter for her separate use for her 
life, & after her death in trust for her children, 
with a gift over, in default of children, to other 
persons. By a codicil testator stated that, in 
consequence of the nervous debility of his daughter, 
his will was that she should not marry ; A in case 
of her marriage or death, he directed that his 
trustees should hold his residuary estate in trust 
for the persons mentioned in the gift over in the 
will. 

After the death of testator the daughter married, 
A in a suit to administer his estate the judge- 
decided in 1813 that the limitation over contained 
in the codicil, being general restraint of marriage, 
was void as regarded the daughter's life interest, A 
that she was entitled to the income during her life. 
She died in 1894, leaving children: — Held: the 
will A codicil must he construed together ; the 
true construction was that the property was to go 
over upon the marriage or death of the daughter, 
whichever should first happen ; A as it could not, 
as had been already decided, go over upon her 
marriage, the daughter’s children were entitled 
to the fund. — M orley v. Rennoldson, [1895J 1 
Ch. 449 ; 154 L. J. Ch. 485 ; 72 L. T. 308 ; 43 W. It. 
518 ; 39 Sol. Jo. 283 ; 12 It. 158, C. A. 

Annotations : — Apld. Ward v. Vail dor LoefT, Burnyent v. 

Van dcr Loeff, [19241 A. O. 053. Reid. Be Wright, Mott 

v. Issett (1900), 70 L. J. Ch. 89. 

2196. .1 — Testatrix, by her will made in 

1898, bequeathed a legacy of £5,000 ” in trust for 
my cousin, his children A his wife failing his 
children upon his death A that of his wife or until 
she marries again the sum of five thousand pounds 
to be divided “ in manner therein mentioned. 
The cousin of testatrix was, at the date of the will, 
married to his first wife, A she died in Jan. 1901. 
In Nov. 1901, testatrix, with knowledge of the 
death of her cousin’s first wife, made a codicil to 
her will, in which she made a bequest of a sum of 
stock A appointed a residuary legatee. The codicil 
contained no reference to the bequest of £5,000. 
In 1903 the cousin of testatrix remarried. He 
died in 1924. There was no issue of either 
marriage. This summons raised the question 
whether the second wife was entitled to benefit 


under the bequest of £5,000 : — Held : the will & 
codicil must be read together, A the second wife 
was entitled to an interest in the £5,000 for her 
life or until remarriage. — Re Hardyman, Teesdale 
r. McClintock, [1925] Ch. 287 ; 94 L. J. Ch. 
204 ; 133 L. T. 175. 

Annotation : — Folld. Be Reeves, Reeves v. Pawson, [1928] 
1 Ch. 351. 


Sub-sect. 2. — Application op General Rule. 

2197. Court will look at codicil in construing 
will — Recital In codicil — Cannot amount to devise.] 

— A recital in a will or codicil cannot amount unto 
a devise ( per Cur.). — Bamfield v. Popham (1703), 
Holt, K. B. 233 ; 2 Vern. 449 ; 1 Eq. Cas. 

Abr. 183 ; 1 P. Wins. 54 ; Freem. Ch. 260 ; 23 
E. It. 873 ; sub nom. Popham v. Bamfield, Freem. 
Ch. 269 ; 1 Salk. 230 ; 2 Eq. Cas. Abr. 308. 

Annotations: — Apld. Downing v. Bagnall (1755), Amb. 818. 
Reid. WyM v. Lewis (1738), 1 Atk. 432 ; Ginger d. White 
v. White (1 74 2), Willes, 34 8 ; Vaughan v. Farrer (1751), 2 
Ves. Sen. 182; Doe d. Bean v. Halley (1798), 8 Term 
Rep. 5 ; Doe d. Ellis r. Ellis (1808), 9 East, 382. Mentd. 
Idle v. Cook (1705), 1 P. Wms. 70 ; Shaw v. Weigh (1728), 
FJtz-G. 7; Law v. Davis (1729), 1 Barn. K. B. 238; 
Allanson v. Clithcrow (1747), 1 Ves. Sen. 24 ,* Portsmouth 
v. ElUngham (1750), 1 Ves. Sen. 430 ; Letheullier v. 
Tracey (1754), Amb. 220; Anthony v . Rees (1831), 2 
Tyr. 100 ; Trash v. ThomaR (1840), 4 Jur. 609 ; Baker r. 
Tucker (1850), 3 H. L. Cas. 100. 

2198. .] — Testator, by his will 

in 1801, gave all his “ moiety ” of an estate to 
his daughter M. for life, remainder to her sons 
successively in tail, remainder to her daughter, 
without words of limitation, A ‘‘ in default of such 
issue ” to A. in fee. By a codicil in 1803, testator 
after reciting that he had by his will given the 
reversion in fee of the property, expectant on the 
decease of M. “ without issue of her body,” to A., 
declared that, if A. died without issue before the 
estate became “ vested ” in him by virtue of the 
limitations aforesaid, he gave it to other persons : — 
Held : the daughters of Mary took life estates 
only, the word “ moiety ” in the will not being 
sufficient to pass to them the fee, A neither the gift 
over, “ in default of such issue,” nor the recital 
in the codicil, being suflicicnt to enlarge the 
previous gift. 

If the construction of a devise or bequest con- 
tained in the will is ambiguous, the expression of 
testator in a codicil as to the way in which he 
understands or construes his own words is conclusive 
A must be followed, but if testator, in the codicil, 
recites that in his will he has made a devise or 
bequest that does not there appear, then the codicil 
does not, by such recital, create that bequest or 
devise (Romilly, M.B .). — Be Arnold’s Estate 
(1863), 33 Beav. 103 ; 9 L. T. 530 ; 9 Jur. N. 8. 
1186 ; 12 W. R. 4 ; 55 E. R. 329. 

Annotation : — Refd. Richardson v. Power (1865), 19 C. B. 
N. S. 780. 

2199. Effect of erroneous recital.] — 

S kkrr att v. Oakley, No. 2192, ante. 

2200. .] — Testator gave by will 

£3,000 upon trust for A. A her children, A after the 
decease of A., without issue, for the children of B. 
By a codicil of later date testator recited that he 
had by his will given the £3,000 to A. for life, with 
remainder to her children, A afterwards to B. for 
life, with remainder to his children, A revoked the 
will as to £2,000, part of the £3,000, from A after 
the devise to A. A her children, A instead of giving 
the sum of £2,000 to B. A his children bequeathed 
the same to 0. : — Held : the erroneous recital in 
the codicil that the £3,000 was given to B. for life 
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Sect. 3. — Construction : Sub-sect. 2. Sect . 4 : Sub - 
sect. 1.] 

did not amount to a gift of a life estate in the £1,000 
which remained unrevoked. 

Where you find a recital that a particular person 
is entitled under another instrument, that does not 
in general amount to a gift by the instrument which 
contains the recital, because testator, supposing 
the interest already to exist, cannot intend by that 
instrument to create it ; but where testator says 
in any testamentary instrument that he has by that 
very document made a particular gift ; there the 
ct. will lay hold of this as conclusive evidence of an 
intention to confer such bounty, A will give to the 
erroneous recital the effect of an actual gift (Page 
Wood, V.-C .). — Re Smith (18(52), 2 John. A II. 
594 ; 70 E. R. 1190. 

Annotations : — Refd. Re Bodon, Boden v. Boden, [1907] 1 

Ch. 132 : lie Curzon, Martin v. Perry (1912), 56 Sol. Jo. 

362. Mentd. He Bedson's Trusts (1885), 28 Ch. D. 523. 

2201. .] — He Arnold’s Estate, 

No. 2198, ante. 

2202. .] — Testator by his will 

gave an estate tail to his daughter. By a codicil 
he recited that he had given her a life interest A 
declared it to be for her separate use, A gave her 
a power of appointment of a life interest to her 
husband, A finally disposed of the whole interest 
in the property in the event of his daughter dying 
without issue : — Held : the erroneous recital con- 
tained in the codicil did not vitiate the subsequent 
dispositions of the property, A those dispositions 
being inconsistent with the will, the will was 
revoked pro tanto , A the daughter took only a life 
estate . — Re Margitson, Haggard v. Haggard 
(1882), 48 L. T. 172 ; 31 W. R. 257, C. A. 

2203. .] — In construing a will con- 

taining an ambiguity the ct. may, for the purpose 
of explanation, refer to a recital in a codicil, unless 
it be obviously erroneous. 

Testatrix by her will gave all her property 
upon trust for her niece for life, A after her death 
to divide the same equally between the brothers 
A sisters of the niece living at her decease, & A., B,, 
A C. in equal shares, “ A should either be dead 
leaving children, such children are to take the share 
their deceased parent would have been entitled to 
if living.” 

By a codicil testatrix recited that by her will 
she had directed her estate to be divided between 
the persons therein named, A declared that she 
desired a certain great-niece to have a share equally 
with the others named in the will, A bequeathed 
the same to her accordingly. 

A. & B. stood in the same degree of relationship 
to testatrix, but C. was a stranger in blood. A. 
predeceased both testatrix A the tenant for life. 
B. survived testatrix, but predeceased the tenant 
for life : — Held : interpreting the will by the recital 
in the codicil, the estates went, not in moieties 
between the brothers A sisters of the tenant for 
life on the one hand, A the named persons on the 
other, but equally between them all . — Re Venn, 
Lindon v . Ingram, [1904] 2 Ch. 52 ; 73 L. J. Ch. 
507 ; 90 L. T. 502 ; 52 W. R. 603. 

2204. Although not duly attested.] — 

Testator by his will devised A bequeathed certain 
freehold A leasehold property at B. as follows : 
“ I give unto my beloved wife, Maria, the five 
shares of the freehold A leasehold messuages or 
tenements in the city of Bath, which belong to 
me, A which formed part of the property of her 
father, Mr. William Cross, deceased, for her sole 
use & benefit ; A 1 beg A request that at her death 
she will give A bequeath the same or such shares 
as she shall think proper unto such members of her 


own family, as she shall think most deserving of 
the same.” There was a gift in similar terms of 
some money in the funds, A other personal pro- 
perty to the wife, with a like request, but in these 
words : “ That at her death she will give & 

bequeath what shall be remaining, in such sums as 
she shall think proper, unto such members of her 
own A my family, that she shall think most 
deserving & entitled to the same.” Testator, in 
Mar. 1836, made a codicil in his will giving his wife 
the residue of his property ; but the codicil was 
attested by only two witnesses. The wife sur- 
vivied, A by her will, in 1850, gave the five shares 
to her five nieces as tenants in common, A a sum 
of £3,000 to W. A £300 to his son, A. ; A she 
bequeathed the residue of her property to W. 
By a codicil to her will, she revoked the prior 
legacies of the five shares, A gave tluerri the question 
related to the interest of W. under her husband’s 
will, which depended on the prior question, whether 
she took an absolute interest under her husband’s 
will or only an interest coupled with a trust for 
his or her family : — Held : she took the feo in the 
freeholds, A the leaseholds A the personal property 
absolutely ; A they therefore passed by her will A 
codicil respectively. 

The ct. will look at an improperly attested 
codicil, directed to form part of a will, to arrive 
at testator’s intention, if necessary. — G reen v. 
Marsden (1853), 1 Drew. 640 ; 1 Eq. Rep. 437 ; 
22 L. J. Ch. 1092 ; 22 L. T. O. 8. 17 ; 1 W. 11. 511 ; 
61 E. R. 598. 

Anruitation : — Mentd. Burt v. Hellyar (1872), L. It. 14 Eq. 

160. 

2205. Bequest of specific sum among specified 
children — Birth of further child between will & 
codicil.] — Gift by will of a specific sum among the 
six children of A., A. had six children at the time, 
one more was born after testator’s will, but before 
the codicils, she shall not take a share with the 
six born before. — S herer v. Bishop (1792), 4 
Bro. C. C. 55 ; 29 E. R. 776. 

Annotation : — Dbtd. Hall v. Severno (1839), 9 Sim. 515. 

2206. Division of residue among legatees — 
Exclusion of legatees under codicil.] — Gift of 
residue “ to be divided among legatees in pro- 
portion to the legacies bequeathed by this my 
will ” ; restricted, upon construction of the whole 
will, to general pecuniary legatees, in exclusion of 
legacies payable out of a specific fund in fuiuro , 
A of legacies given by codicil. — H enwood v. 
Overend (1815), 1 Mer. 23 ; 35 E. R. 580. 

Annotation : — Consd. He Smith, Prada v. Vandroy, [1916] 2 

Ch. 368. 

2207. — .] — Testator, by his will, gave 

pecuniary legacies to several persons, A directed 
his residue to be divided amongst his before-men- 
tioned legatees in proportion to their several 
legacies thereinbefore given. By a codicil, which 
he directed to be taken as part of his will, he gave 
several pecuniary legacies to persons, some of 
whom w'ere legatees under his will, A- declared that 
the several legacies mentioned in the codicil were 
given to the therein-mentioned legatees, in addition 
to what he had given them or any of them by his 
will : — Held : none of the legatees under the 
codicil w'ere entitled to share in the residue in 
respect of their legacies under the codicil. — Hall 

Severne (1839), 9 Sim. 515 ; 59 E. R. 456. 

AnnotaWms : — Refd. Donncllau v. O’Neil] (1870). 18 W. R. 

1188 ; Re Oourtauld, Courtauld v. Cawston (1882), 47 L. T. 

647 : He Scaly, Tomkins v. Tucker (1901), 85 L. T. 451. 

2208. Substitution of legacy — Subject to limita- 
tions imposed by will.] — A bequest by a codicil of 
£1,000 instead of £1,500 given by the will, is subject 
to the same limitations A restrictions which 
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affected the £1,500 . — Prescott v, Edmunds (1820), 
4 L. J. O. S. Ch. 111. 

2209. General charge in will on real estate of 
legacies given by codicil — Annuity given by un- 
attested codicil.] — Testator directed his real <fe per- 
sonal estate to be sold, & the moneys arising from 
the sale to be applied in the first place to the pay- 
ment of his debts, funeral Sc testamentary expenses, 
& also the legacies which he might bequeath by 
any codicil or codicils to his will. He afterwards 
gave an annuity to his wife by an unattested 
codicil : — Held : the annuity was well charged 
on the real estate. — Swift v. Nash (1837), 2 Keen, 
20 ; 0 L. J. Ch. 303 ; 1 Jur. 557 ; 48 E. R. 535. 

Annotation : — Refd. Cornfield v. Wyndham (1815), 2 Coll. 

184. 

2210. Court will look at will & codicils in con- 
struing subsequent codicil.] — In the construct ion of 
a gift in a codicil, the ct. may & must look at the 
previous will Sc codicils. 

Testator, by his fourth codicil, made gifts to 
M., his wife, Sc E., their child, Sc also to a boy F., 
Sc in this codicil he spoke of E. Sc F. as “ the 
children,” Sc appointed his wife their guardian. 
By the fifth codicil, he bequeathed £4,000 to M. 
“ for her own <fc the children’s benefit.” The 
marriage of testator with M. turned out to be 
invalid : — Held : by the term “ children ” in the 
fifth codicil, E. & F. were meant. — Hartley v, 
T rib her (1853), 10 Beav. 510; 51 E. R, 870 ; 
sub 7ioi7i, Hart v. Tribe, 22 E. J. Ch. 800 ; 21 
L. T. O. S. 29. 

2211. Gift in codicil not commensurate with gift 
In will.] — Test .a tor gave all his j property to trustees 
for the sole & absolute benefit of his daughter until 
she attained the age of twenty-five, Sc, in the 
event, of her marrying under that age, to her sepa- 
rate use during the joint lives of herself & her 
husband, with a power of disposing of the property 
by will if she was single or a widow when she 
attained twenty-five, but in the event of her 
dying under twenty-five unmarried, or alter that 
age intestate, then there was a gift over. By a 
codicil testator mentioned that he had left, all his 
property in trust for the sole use Sc benefit of his 
daughter : — Held : the daughter having attained 
twenty-five unmarried, took an absolute interest, 
the gift over on the event of her dying intestate 
being invalid as not commensurate with the prior 
gift.— “G rover v, Rarer (1850), 28 L. T. O. H. 
215 ; 5 W. R. 134. 

Annotation Folld. lie Vemi, Lind on v. Ingrain, [ 1 1*01 ] 2 

Cb. 52. 

2212. Provision against lapse — Application to 
legacies given by codicil.] — Testatrix by her will 
made in 1801 gave a number of specific Sc pecu- 
niary legacies Sc disposed of her residuary personal 
estate, & directed that all bequests Sc legacies given 
to married women should be for their separate 
use, Sc that “ no legacy given by this my wall shall 
lapse by reason of the death of the legatee before 
me, but. shall take effect as if the death of such 
legatee had happened immediately after my death, 
Sc such legacy shall accordingly pass to the legal 
personal representative of such deceased legatee.” 
Testatrix made seven codicils to her will, each of 
which contained an express formal clause confirming 
in other respects her will & any previous codicil or 
codicils, Sc died in 1915 : — Held : the provision in 
the will against lapse extended to a bequest con- 
tained in a codicil of a leasehold house to W. who 
predeceased testatrix ; the expression “ this my 
will ” referring not to the particular instrument, 
but to the testamentary disposition constituted 
by the will Sc codicils at the date of testatrix’s 
death . — He Smith, Prada v. Vandroy, [1910] 


2 Ch. 308 ; 85 L. J. Ch. 657 ; 115 L. T. 101 ; 
00 Sol. Jo. 603, 0. A. 

Annotations : — Apld. Re Reeves, Reeves v. Pawson, [1928] 
1 Ch. 351. Refd. Re Young, Publio Trustee v. Walker, 
[1920] 2 Ch. 427. 

See, also , Part XIV., Sect. 0, post. 


Sect. 4. — EFFECT. 

Sub -sect. 1. — On Invalid Will. 

2213. General rule.] — S. M. H. while a married 
woman made a will which was invalid. After- 
wards, when a widow, she executed a document 
beginning with the words, “ this is a codicil to the 
last will Sc testament of me.” The codicil was 
written on the same paper as the will & imme- 
diately after it, Sc it was proved that she had made 
no other will : — Held : the will was incorporated 
in the codicil. Probate granted of both docu- 
ments. — In the (roods of IlEATHCOTE (1881), 
0 P. D. 30 ; 50 L. J. P. 42 ; 44 L. T. 280 ; 45 
J. P. 301 ; 29 W. R. 350. 

2214. .] — The laws of Jersey are derived 

from those of Normandy, where the Roman law, 
including that respecting codicils following the 
condition of the testament, & being void where 
the latter is annulled, did not prevail. Where a 
will was held by the law of Jersey to be null Sc 
void by reason of incompetent attestation : — 
Held : a validly executed codicil did not fall with 
the will, & the residue disposed of by the codicil 
included all the legacies given by the will. 

In the absence of authority their Lordships have 
to determine whether it is reasonable that as an 
absolute rulo of law a codicil is dependent on the 
will, & if the will is void the codicil must fall with 
it. If testator, by a codicil duly executed, gives 
a specific legacy, having, in a previous will not 
duly executed, given other legacies, it does not 
seem reasonable that his intention expressed in the 
codicil should not be given effect to because effect 
cannot be given to the intention expressed in the 
will ( per Cur.). — Falle v. Godfray (1888), 14 
App. Cas. 70 ; 58 L. J. P. C. 01 ; 60 L. T. 120, 
P. C. 

Annotation Mentd. Baudams v. Richardson, [1906] A. C. 

109. 

2215. Unexecuted will.] — A codicil was duly 
executed & attested, Sc expressly referred to an 
unexecuted will on the same paper : — Held : such 
execution gave effect to the will, Sc it thereby 
became a good will of lands. — Doe d. Williams 
v. Evans (1832), 1 Cr. Sc M. 42 ; 3 Tyr. 50 ; 2 
L. J. Ex. 39 ; 159 E. R. 307. 

Annotations: — Consd. Pe Ziehy Fcrraris & Croker v, Hert* 

ford (1843), 3 Curt. 468 ; Aaron v. Aaron (1849), 3 De G. 

& 8m. 475 ; Allen v. Maddock (1858), 11 Moo. P. C. C. 

427. Apld. In the Ooods of Drummond (1860), 2 Sw. & 

Tr. 8 ; Burton v. Newbcry (1875), 1 Ch. D. 234. Refd. 

Green v. Tribe (1878), 38 L. T. 914. 

2216. .] — In the Goods of Williamson 

(1902), 40 Sol. Jo. 552. 

2217. Draft will.] — The substance of the 

draft of a will which is not proved to have been 
executed or to exist is not incorporated by the 
execution of a subsequent codicil, referring in 
terms to a will supposed by the person who draws 
the codicil to have been validly executed in 
accordance with what is expressed in the draft 
will.— Eyre v. Eyre, T1903] P. 131 ; 72 L. J. P. 
45 ; 88 L. T. 567 ; 51 W. R. 701 ; 19 T. L. R. 380. 

2218. Will not duly attested.] — A will not duly 
attested ; a further writing, denominated a codicil, 
duly attested ; admitted to probate, not as a will 
Sc codicil, but as parts of one continuous will. 

I do not know that the ct. has held that a codicil 
executed in the presence of witnesses has given 

co 2 
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Sect . 4. — Effect: Sid) sects. 1 & 2.] 

validity to a paper, without there being reference 
therein to that paper. It is not, in fact, a republi- 
cation, but a publication. The difficulty is to 
know what to do with this case, in which the 
property is so small. If the property were not 
so small, I should have no hesitation in directing 
the paper to be propounded. ... As the will is 
signed by deceased, but not duly attested by 
witnesses, this other writing may be considered, 
from the manner in which he expresses himself, 
“ I do now further desire,” as a continuation of 
the will ; A I pronounce for that writing, with 
the other, as a continuation of the will of deceased 
(Sir II. Jenner Fust ). — In the Goode of Scriven 
(1843), 2 Notes of Cases, 152. 

2219. .] — A. signed a paper intended for 

her will, in 1851, which was attested by only one 
witness. In 1850, on the day before her death, 
she duly executed a codicil “ to my last will A 
testament.” The paper of 1851 was not produced 
at the time the codicil was executed, but was 
found after A/s death in a locked chest in her 
room ; the codicil in a drawer. On a view of the 
two papers, A on the evidence of the circumstances 
attending the factum of the codicil : — Held : the 
paper of 1851 was sufficiently identified as the 
last will & testament referred to by the codicil, 
& it acquired validity from the due execution 
of the codicil. — Haddock v. Allen (1857), Dea. & 
Sw. 325 ; 29 L. T. O. 8. 299 ; 3 Jur. N. 8. 965 ; 
104 E. It. 591 ; affd. sub nom. Allen v. Maddock 
(1858), 11 Moo. P. C. C. 427 ; 31 L. T. O. 8. 359 ; 

0 W. It. 825, P. C. 

Annotations : — Consd. In the Goods of Greves (1858), 1 Rw. & 
Tr. ‘250 ; Van Rtraubenzee t>. Monck (18G2), 3 Rw. & Tr. 

6 ; In the Goods of Watkins (1865), 35 L. J. P. & M. 14 : 
In the Goods of Sunderland (1866), L. 11. 1 P. & 1). 198. 
Apld. In the Goods of Truro (1866), 35 L. J. 1‘. & M. 89. 
Consd. Anderson v. Anderson (1872), L. IE 13 Ko. 331. 
Apld. In the Goods of Hentkcote (1881), 6 P. D. 30. 
Consd. He Trotter, Trotter r. Trotter, 1 1 899 J 1 Ck. 764 ; 
In the Goods of Smart, [1902] P. 238 : University College 
of North Wales v. Taylor, 1 1 DOS J P. 140 ; He White, 
Knight v. Briggs, [1925] Ck. 179. Refd. In the Goods of 
Almosnino (1859), 1 Sw. & Tr. 508 ; Newton v. Newton 
(1861). 5 L. T. 218 ; In the Goods of Browis (1864), 3 Sw. 
& Tr. 4 73 ; In the Goods o/Luke (1865), 34 L. J. P. M. & A. 
105 : In the Goods of Held (1868), 38 L. J. P. & M. 1 ; 
Fallo t\ Godfray (1888), 14 App. Cas. 70 ; Durham v. 
Northern [1895] P. 66; In the Goods of ltenille (1899), 
68 L. J. P. 125. 

2220, .] — Fallep. Godfray, No. 2214, ante . 


Sub-sect. 2. — On Non -Testamentary Docu- 
ments. 

2221. Whether Incorporated — Reference In 
codicil — To deed.J — Where testator, in a codicil to 
his will, but not in the will itself, referred to a 
deed, whereby he reserved to himself a power 
over the trusts of the deed ; — Held : such deed, 
whether void or valid per sc, was entitled to be 
admitted into the probate as incorporated with 
the will. — Sheldon v. Sheldon (1844), 1 Hob. 
Eccl. 81 ; 3 Notes of Cases, 250 ; 8 Jur. 877 ; 
163 E. It. 972. 

Annotations : — Apld. In the Goods of Darky (1816), 4 Notes 
of Cases, 427 ; In the Goods of Battersbec (1852), 2 Bob. 
Eccl. 439 ; In the Goods of Lansdowne (1863), 3 Sw. & Tr. 
194. Distd. Bizzey v. Flight (1876), 3 Ch. D. 269. Consd. 
In the Goods of Jones (1920), 123 L. T. 202 ; In the Estate 
of Todd, (1926) P. 173. Refd. In the Goods of Leigh 
(1873), 28 L. T. 914. 

2222. To unattested document.] — 

Swete v. Pidsley, No. 1444, ante. 

2223. — .] — S., by her will, be- 

queathed all her jewels, furniture, etc., to such of 
her children in such portions as she should by any 
list signed by herself direct. She subsequently 
duly executed a codicil in the following words : — 


“ I declare that this writing shall be a codicil to my 
will.” When she executed the codicil there was 
a list annexed to it in her own writing, but unsigned 
by her, A expressed to be made for the purpose 
of carrying out the intentions expressed in her 
will, disposing of different articles of jewellery, 
furniture, etc., amongst her children. The ct. 
granted probate of the will A codicil, but without 
the list annexed to the codicil. — In the Goods of 
Warner (1862), 10 W. B. 566. 

2224. .] — Testator in a codicil 

referred to one gift as being contained in a list 
of gifts which he had previously deposited with 
his brother : — Held : under the circumstances, 
that the whole list was incorporated by the refer- 
ence in tho codicil. — In the Goods of Daniell (1882), 
8 P. D. 14 ; 52 L. J. P. 23 ; 48 L. T. 124 ; 46 J. P. 
SOS ; 31 W. It. 248. 

2225. .] — Testatrix, the day be- 

fore undergoing an operation, which ended fatally, 
WTote two letters ; the first, which was addressed 
to a personal friend, gave directions as to certain 
articles of plate to which testatrix had affixed the 
names of various donees, A the second to her exor. 
In tli is latter, which was duly attested as a codicil, 
she mentioned having written the first letter : — 
Held : the second letter, which constituted a valid 
codicil, incorporated the first letter, A the first 
letter incorporated the papers therein referred to. — 
Symes v. Appelbe (1887), 57 L. T. 599 ; 51 J. P. 
632. 

2226. Reference In will — To unattested 

document — Document in existence at date of 
codicil.] — Testator by his will bequeathed articles 
of plate “ specified in schedules A. A B. to be 
annexed to this document ” [his will]. Two such 
schedules, marked A. A B., were found after his 
death, which, it was sworn, w ere not written when 
the w r ill was executed, but w r ere in existence prior 
to the execution of a subsequent codicil, in which 
no mention was made of the schedules. Probate 
was granted of A. A B. 

Tho question is whether unexecuted papers, not 
having been written when a will was executed, but 
being in existence prior to a codicil duly executed, 
in which there is no reference to such unexecuted 
papers, can be held to be incorporated, A form 
a part of such will. 1 know of no precise decision 
in point ; still, 1 think, probate may pass with 
the schedules as prayed ( per Our.). — In the Goods 
of Hunt (1853), 2 Bob. Eccl. 022 ; 21 L. T. O. S. 
292 ; 17 Jur. 720 ; 163 E. It. 1435. 

Annotations : — Apld. In the Goods of Stewart (1863), 4 Sw. 

& Tr. 211. Dbtd. In the Goods of Mathias (1863), 3 Rw. 

& Tr. 100 : In the Goods of Smart (1902), P. 238. Refd. 

In the Goods of Truro (186G). L. U. 1 P. & D. 201. 

2227. .] — Testatrix having 

directed her exors. in her will to distribute certain 
articles according to any list or lists signed by her, 

A having, prior to the execution of a second 
codicil, signed a list to which no reference was 
made in the second codicil, the ct., upon the 
authority of the case In the Goods of Hunt , No. 2220, 
ante, allowed the list to be included in the probate. 
— In the Goods of Stewart (1863), 3 Sw. A Tr. 192 ; 

4 Sw. A Tr. 211 ; 32 L. J. P. M. A A. 94 ; 27 J. P. 
376 ; 9 Jur. N. S. 417 ; 11 W. B. 540 ; 164 E. 11. 
1497. 

Annotations : — Consd. In the Goods of Truro (1866), L. It. 

1 P. & D. 201. Refd. In the Goods of Smart, f 1 902] P. 

238 ; University Collego of North Wales & University of 

Wales v. Taylor, [1007] P. 228. 

2228. .] — M. executed a 

will in 1848, in which she requested her trinkets to 
be divided “ as I shall direct in a small memo- 
randum.” She executed a codicil in 1853, A 
another in 1862, which amounted to a re-execution 
of the will. On her death the will A two codicils, A 
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a paper headed “ memorandum of trinkets referred 
to in my will,” were found folded together in a 
locked portfolio. There was no evidence to show 
that the memorandum was in existence when the 
will was signed, but there was evidence from which 
it might be inferred that it was in existence before 
the date of the last codicil, but the last codicil did 
not refer to it '.—-Held : the re-execution of the will 
by the last codicil could not make that a part of 
the will which was no part of it before, & the 
memorandum ought not to form part of the 
probate. — In the Goods of Mathias (1863), 3 Sw. & 
Tr. 100 ; 32 L. J. P. M. & A. 115 ; 8 L. T. 471 ; 
11 W. R. 808 ; 164 E. R. 1211 ; sub nom. In the 
Goods of Matthias, 9 Jur. N. 8. 630. 


Annotations : — Coned. In the Goods of Truro (1800), L. R 
1 P. & D. 201. Reid. Durham v. Northen, [1890] P. 00 
In the Goods of Smart, [1902] P. 238. 


2229. — - — .] — The republica- 

tion of a will by the execution of a codicil will not 
of itself entitle an unexecuted paper, written or 
signed between the date of the will & the date of the 
codicil, to probate. But where the will, if read as 
speaking at the date of the execution of the codicil, 
contains language which would operate as an in- 
corporation of the document to which it refers, 
such document, although not in existence until 
after the execution of the will, is entitled to 
probate by force of the codicil . — In the Goods of 
Truro (Lady) (1866), L. R, 1 P. & D. 201 ; 35 
L. J. P. & M. 89 ; 14 L. T. 893 ; 14 W. R. 976. 


Annotations :—Consd. In the Goods of Reid (1868), 38 L. J. 
P. & M. 1 ; Durham v. Northen, |189. r )j P. (Hi. Folld. Jn 
the Goods of Rendlo (1899), 68 L. J. P. 125. Apld. In the 
Goods of 8mart, [1902] P. 238. Refd. In the Goods of 

29 L * T * 099 : 7 ‘ v Poyte, Ooyte r. Coyto 
«»>. L. T. 510 ; lie Hardyman, Tcesdulo v. 
McClIntook, [1925] Ch. 287. 


2230. — .] — Where the will, 

if read as speaking at the date of the execution 
of the codicil, contains language which would 
operate as an incorporation of a document to 
which it refers, such document, although not in 
existence until after the execution of the will, is 
entitled to probate by force of the codicil. But 
whero the reference in the will was to a future 
document, & the language of the codicil, in which 
the reference was repeated, was ambiguous & 
might be read as pointing either to an existing or 
future document, the ct. refused to incorporate 
unexecuted papers written by testatrix between 
the date of the will & codicil . — In the Goods of 
Reid (1868), 38 L. J. P. <fc M. 1 ; 19 L. T. 265 ; 
33 J. P. 7. 


Annotations:— Folld. Durham r. Northen, [1895] 1», 66. 

Consd. In the Goods of Smart, [1902] 1\ 238. 

2231. .] — Testatrix duly 

executed her will in 1875, & (biter alia), bequeathed 
to trustees named in the will all her watches, 
jewellery, <&; other personal effects, “ upon trust to 
deliver the same, as soon as conveniently may be 
after my decease, to such my children & issue as I 
shall, by any memorandum in writing, purporting 
to dispose thereof, & signed by me, direct.” 8he 
subsequently drew up a memorandum, putting 
the name of the beneficiary against each article, 
but she did not sign the document. About two 
montlis later she made a codicil, by which she 
confirmed her will, except in so far as it was altered 
by this codicil. Upon the exors. applying for pro- 
bate of all three documents, the registrars refused 
to admit the memorandum, <fc, upon appeal to the 
ct. : — Held : they were right, & the memorandum, 
by reason of its never having been signed, was not 
incorporated in the will, either by the terms of that 
document, or by the subsequent execution of the 
codicil . — In the Goods of MacGregor (1889), 60 
L. T. 840; 53 J. P. 231. 


2232. .] — Testator devised 

property to trustees in trust to provide an annuity 
of £3,000 for his wife, setting apart certain funds 
which they would find “ noted ” by him. He 
made two codicils confirming the will. After his 
death a document was found in his handwriting 
purporting to be instructions to his exors., & con- 
taining the words, “ The stocks to be set aside to 
pay my wife the £3,000 per annum ,” followed by 
a list of securities, the total income from which 
was stated at £3,000. The earliest date which 
could be attributed to this document was after 
the will, blit before the codicils : — Held : as the 
language of the will did not refer to the document 
as existing, the codicils had not the effect of in- 
corporating it with the documents of which 
probate was to be granted. — Durham v. Northen, 
[1895] P. 66 ; 69 L. T. 691 ; 10 T. L. R. 49 ; 6 R. 
582. 

Annotation : — Folld. In the Goods of Smart, [1902] P. 238. 

2233. .] — Where a will, if 

treated as executed on the date of a codicil & read 
as speaking from that date, contains language 
which may be taken to refer to a certain document, 
such document may be incorporated & admitted to 
probate, although it was not in existence at the 
date of the execution of the will, provided it came 
into existence beforo the date of the execution of 
the codicil. 

Testatrix executed her last will Mar. 28, 1888, 
together with four codicils thereto dated respec- 
tively Aug. 20, 1890, Mar. 17, 1891 , June 7, 1893, & 
May 22, 1894. She died Mar. 4, 1899. In her will 
of 1888 she referred to a certain “ list of articles.” 
After her death a “ list of articles ” was found in 
her tin box answering the description in the will of 
1888. It was, however, executed as a will in 
several places, the dates of such executions being 
respectively Dec. 15, 1890, Apr. 21, 1892, Mar. 21, 
1893, & Oct. 1, 1894 : — Held : the execution of the 
codicil of May 22, 1891, republished or re-executed 
the will of Mar. 28, 1888, which must be taken to 
sponk from the later date, & the will <fc codicils 
must be admitted to probate, together with so 
much of the list of articles as upon examination 
should be found to have been executed before the 
dat e of the last codicil. May 22, 1891. — In the Goods 
of Rendle (1899), 68 L. j. P. 125. 

2234. .] — A book or other 

document referred to in a testamentary paper can- 
not be incorporated unless it is in existence at 
the time of the execution of such testamentary 
paper, & is actually referred to as an existing & 
not as a future document. 

So, where a will contained the following words, 
“ I direct my trustees to give such of my friends 
as 1 may designate in a book or memorandum that 
will be found with this will, the different articles 
specified for such friends in such book or memo- 
randum,” & subsequently testatrix did write up 
such book or memorandum, & after she had so 
written it up executed a codicil which did not refer 
in any way to such book or memorandum, but 
confirmed the wall w ith certain alterations : — • 
Held : although the will was republished by the 
codicil & must be taken to speak from the date 
of such codicil t he allusion therein to the “ book 
or memorandum ” was still to a “ future ” & 
not to an “ existing ” document, & therefore 
such “ book or memorandum ” was not incor- 
porated, & could not be included in the probate. — 
In the Goods of Smart, [1902] P. 238 ; 71 L. J. P. 
123 ; 87 L. T. 142 ; 18 T. L. R. 663 ; 46 Sol. Jo. 
587. 

2235. ,] — Testator gave a 

draft will to his law stationers on Apr. 27, 1914, to 
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Sect. 4, — Effect : Sub-sects. 2, 3, 4 & 5.] 

be engrossed, & this was done. On the following 
day the stationers’ clerk went to testator & the 
will was formally executed & dated Apr. 28, 1914. 
Testator had expressed his intention of depositing 
a letter with his will, & the will contained the 
following clause : “ & whereas in & by a certain 
writing, or letter, under my hand dated this Apr. 
28, 1914, & deposited with my will, I have given to 
my exor. the names of persons with the amounts to 
be paid to them to purchase memorials of me, now 
I direct my exor. to make the several payments 
accordingly.” At testator’s death the letter was 
found deposited at a bank with the will & a 
codicil : — Held : as the will stated that at the time 
when it was executed the letter was already in 
existence, & as the letter was found deposited with 
the will & codicil, the ct. must pronounce for the 
will & codicil with the incorporation of the letter 
in the will. — In the Estate of Phillips, Boyle v. 
Thompson (1918), 24 T. L. It. 25(3. 

Incorporation of documents referred to in 
Wills generally.] — See Part V., Sect. 1, sub-sect. 5, 
ante. 


Sub-sect. 2. — On Intermediate Codicils. 

2236. Whether revoked.] — Devise to J. of all his 
plantations, lands, tenements, negroes, slaves, 
cattle plantations, stock, utensils, Ac hereditaments 
in the island of St. Kitts, to hold to J., his heirs, 
exors., etc., according to the nature A quality 
thereof, to the use that W. should have one clear 
annuity or rentcharge of £150 for his life, to be 
issuing out of said plantations, etc., Ac subject to 
& chargeable as aforesaid to the use of J., his heirs, 
exors., etc., according to the nature Ac quality of 
the premises. Codicil, reciting the death of W. 
devised the said annuity to trustees in trust for M. 
for life, to be raised out of his said plantations Ac 
estates, Ac paid in same manner Ac with like remedies 
as directed in favour of W. Second codicil re- 
voked that part of first in which he had given to M. 
£150 per annum, Ac instoad thereof lie ga ve £20 per 
annum to M. for life. Third codicil revoked that 
part of will in which lie devised to J. all his estat e 
& property in St. Kitts, & declared the same void, 
& gave Ac bequeathed the said property to P. in 
fee :—// eld : the annuity given to M. by the first 
codicil was not revoked by the last codicil, nor 
reduced by the second codicil, the second codicil 
not being executed according to the St at. Frauds, 
which is in force in the said island of St. Christopher. 
— Beckett v. Harden (1815), 4 M. Ac S. 1 ; 105 
E. R. 735. 

Annotations Refd. Locke v. James (1843), 11 M.& W. 901 ; 

Cleoburey v. Beckett, Cleoburey v. Turner (1851), 14 Beav. 

583. 


2237. .] — Testator, by his will, gave £500 to 

A. & £1,000 to B., to be paid within 12 calendar 
months after his wife’s death. By a codicil of the 
same date he reduced those legacies to £300 Ac £500 
respectively. Afterwards he formally republished 
his will. By a second codicil, after reciting the 
bequest in his will of £500 to A., he revoked that 
bequest, Ac, in lieu of it, gave A. £300, to be paid at 


the same time as the revoked bequest was directed 
by his will. By a third codicil, after reciting that, 
by his will, he had given to R. £3,000, he reduced 
that legacy to £2,000 ; Ac then directed that the 
£300 given to A., as well as the £1,000 given to B., 
should not be paid till twelve months after the 
death of his wife : — Held : taking all the instru- 
ments together, B. was entitled to a legacy of 
£1,000 . — Grand v. Reeve (1840), 11 Sim. 66 ; 59 
E. R. 799. 

2238. .] — Testator, having added at the foot 

of his will of 1835 a memorandum, in 1843, con- 
taining an appointment of an exor. in case of the 
death of either of the exors. named in the will ; 
having altered the will, detaches the memorandum 
therefrom, Ac alters the body of the memorandum 
Ac the date to 1841, re-executing same : — Held : 
this was a revocation of a codicil of 1843 by a 
codicil of 1844, which entitled the papers to pro- 
bate as they stood. — In the Goods of Perry (1846), 
4 Notes of Cases, 402. 

2239. Whether incorporated — Intermediate codi- 
cil not duly attested.] — Probate granted of a will 
Ac two codicils, the first codicil not attested, 
but the latter being duly executed Ac referring to 
the former, Ac thereby operating as a due execution 
thereof. — In the Goods of Smith (1811), 2 Curt. 796 ; 
1 Notes of Cases, 1 ; 163 E. R. 588. 

A 7i notatio7i s : — Reid. In the Goods of Sotheron (1841), t 

Notos of Cases. 73 ; Ferraris & Croker v. Hertford (1843), 

3 Curt. 4G8 : Allen v. Haddock (1858), 11 Moo. P. C. C. 

427. 

2240. .] — Where testator made a 

codicil to his will, in 1815, attested by one witness, 
Ac the day before his death dictated a paper as 
“ another codicil to my will,” without more speci- 
fically referring to the defectively attested instru- 
ment : — Held : under the circumstances, Ac there 
being no other paper to which testator could have 
referred under the description of a “ codicil,” 
both codicils were entitled to probate.- — I nooldby 
v. Inooldby (1816), 4 Notes of Cases, 493; 6 
L. T. O. S. 199. 

Annotations: — Consd. Alien v. Mnddoek (1358), 11 Moo. 

P. C. C. 4 27. Reid. Dickenson v. StidoJph (1801), 11 C. B. 

N. 8. 341. 

2241. .J — Where testator, a barrister- 

at-law, duly executed his will in 1813, Ac, at the foot 
of the attestation, wrote a codicil in 1 846, which was 
not attested, Ac in 1817 wrote another codicil on 
the same paper, which was duly attested, Ac which 
referred to the will, but not to the previous codicil : 
— Held : the first codicil was not entitled to 
probate.- -In the Goods of Hutton (1847), 5 Notes 
of Cases, 598. 

2242. .] —Testator, a solr., having 

duly executed his will, executed a paper purporting 
to be a codicil thereto on the same paper, which was 
attested by one witness, the writer of it, who 
reminded testator at the time that two witnesses 
were required, but he replied, “ it was not worth 
while, as he knew his exors. would pay the legacy.” 
He afterwards duly executed a codicil on the same 
sheet, which referred to Ac confirmed the will : — 
Held : the unattested paper, not being a codicil, Ac 
not therefore a part of the will, was not rendered 
valid by the last paper, Ac not entitled to probate. 


PART XI. SECT. 4, SUB-SECT. 3. 

2236 I. Whether revoked .] — Wood* 
roofe v. Creed, [1894] l I. R. 508.— 

IR. 


2236 ii. .] — Wright’s Trustees 

'1~} Vr I qut (1 889), 10 R. (Ct. of Hess.) 
677 ; 26 He. L. R. 514. — SCOT. 


2236 iii. 


-•]- 


- -Meluh v. Mellis’s 
Trustees (1898), 25 It. (Ct. of Hess.) 
72 0; 35 Sc. L. R. 552 ; 5 S. L. T. 


373.— SCOT. 

2236 iv. . ]— Scott's Trustees v. 

Duke, [1916] S. C. 732 ; 53 Sc. L. R. 
551 ; [1916] 1 S. L. T. 409.— SCOT. 

2236 v. .] — Testatrix loft a will 

& throo codicils. The third codicil, 
which was notarlally executed, repeated 
the provisions of the second codicil with 
the exception of one, & expressly con- 
firmed the testament Ac first, but not 
the second codicil. Tho provision 


omitted to he repeated was the appoint- 
ment as trustee of a law apron t, the son 
of the notary. Trusteeship to tho 
second codicil was very illegible : — 
Held : the second codicil was not 
revoked. — Stewart v. Maclaren 
(1920), 57 Sc. L. R. 531.— SCOT. 

2239 i. Whether incorporated — Inter - 
mediate codicil not duly attested. ] — In 
the, Goods of Spotten, 5 L. R. Ir. 403.— 

IR. 



Pabt XI.- 

— In the Goods of Phelps (1849), 6 Notes of Cases, 

695. 

Annotations: — Refd. Allen v. Maddock (1858), 11 Moo. 

P. C. 0. 427 ; In the Goods of Drummond (1860), 2 Sw. & 

Tr. 8. 

2243. Intermediate codicil not duly ex- 

ecuted.] — Two codicils to a will were made & duly 
executed, subsequent to one which was not duly 
executed : — U eld : those codicils, not sufficiently 
referring to the one not duly executed, did not cure 
the defect of undue execution. — In the Goods of 
Littledale (1849), 13 L. T. O. S. 307 ; 13 Jur. 
478, 

2244. • .] — Deceased executed a will on 

the first side of a sheet of paper ; on the back of the 
will was a codicil, to which the signatures of 
deceased & two witnesses were attached, but which 
had not been executed in accordance with the 
requirements of the statute. Below this codicil, & 
partly on the third side of the sheet of paper, was 
another codicil duly executed, in this last docu- 
ment there was no other reference to the lirst 
codicil than that a specific legacy given in such 
first codicil was revoked, the legatee’s name being 
misstated :■ — Held : as there was a reference, 
although in erroneous terms, to the contents of 
the first codicil in the one duly executed, & they 
were on the same paper, the et. would grant pro- 
bate of both as incorporated. — In the Goods of 
Widdrington (I860), 35 L. J. P. & M. 00; 14 
L. T. 309 ; 14 W. R. 774. 

2245. .] — Testator executed six 

codicils, enumerating each as “ This is a first codicil 
to my will,” ” This is a second codicil,” etc., <te so 
on throughout the whole of the six codicils, but 
the third codicil by inadvertence was not duly 
executed : — Held : the mere enumeration of 
the codicils did not make the last executed a 
sufficient recognition & confirmation of the third 
codicil. — H tockil v. Punshon (18K0), 7 P. I). 9 ; 
50 L. J. P. 14 ; 44 h. T. 280; 45 J. P. 159; 29 
W. R, 214. 

Annotation Refd. In the. Goods of llcatlicoto (1881), 7 

I*. D. 30. 


Sub-sect. 4. — Republication of Will. 
See Part X., Sect. 3, sub-sect. 2, C. (6), ante. 


Sub-sect. 5. — Revocation by Codicil op Share 

of Residue. 

What amounts to revocation.] — See Part X., 
vSect. 1, sub-sect. 5, ante . 

Gift of share of residue — Effect of failure of gift.] 

— See Part XII., Sect. 0, sub-sect. 2, B., post. 

2246. Residue given to persons as Individuals & 
as tenants in common — Revoked share devolves as 
on Intestacy.] — -A. by his will gives the residue of his 
estate to three of his children, share <fc share alike, 
as tenants in common, & not as joint tenants. 
But by a codicil, he revoked his daughter M. from 
being one of his residuary legatees, <fe in lieu 
thereof, gave her a pecuniary legacy. This third 
shall go to testator’s next of kin, & does not belong 
to the two other residuary legatees, as such. — 
Oheslyn v. Cresswell (1703), 3 Bro. Pari. Cas. 
246 ; 1 E. R. 1298 ; affy. 8. C. sub nom. CRESS WELT, 
v. Oheslyn (17G2), 2 Eden, 123, L. C. 

Annotations : — Distd. Shaw v. McMahon (1813), 1 L. T. O. 8. 
361 : Harris t>. Davis (1844), 1 Coll. 416 ; Vaudrey v. 
Howard (1853), 2 W. R. 32. Apld. He Radcliffe, Young 
v. Beale (1903). 51 W. R. 409. Distd. He Whiting, 
Ormond v. De Launay, [1913] 2 Ch. 1. Consd. Re Wilkins, 
Wilkina v. Wilkins, [ 1 920 J 2 Ch. 63. Reid. Skryinsher v. 
Northcote (1818), 1 Swan. 566 ; Barber e. Barber (1837), 
1 Jur. 967 ; Eyre v. Marsden (1839), 4 My. & Or. 231 ; 
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Elborno v. Goode (1844), 14 Sim. 165 ; Humble v. Shore 
(1847), 1 Hem. & M. 550; Clark v. Phillips (1863), 17 
Jur. 886; Lightfoot v. Burstall (1863). 3 New Rep. 112; 
Sykes v. Sykes (1868), 3 Ch. App. 301 ; Foil v . Biddolph 
(1875), L. R. 10 C. P. 701 ; He Palmer, Palmer v. Ana- 
worth, [1893] 3 Ch. 369 ; Re Allan, Dow v . Cassaigrno, 
[1903] 1 Ch. 270. 

2247. .] — By her will, testatrix gave 

her residue to II. It. & nine others as tenants in 
common, but if H. R. died, she gave £300, part of 
the residue, to his children. II. R. died, <fe testa- 
trix made a codicil giving his children £500 out of 
his share of the residue, & she confirmed her will, 
except as to any legacy which had lapsed by 
reason of the death of the legatees : — Held : there 
was an intestacy as to one-tenth of the residue 
beyond the £500. — Re Wood’s Will (1801), 29 
Beav. 230 ; 54 E. R. 017. 

Annotation: — Distd. Sykes v. Sykes (1868), 3 Ch. App. 301. 

2248. .] — Testator, by his will, gave 

his residuary real & personal estate to trustees 
upon trust for his live sons as tenants in common, 
& by a codicil revoked & made void all the trusts 
in his will contained concerning his residuary 
estate, so far as the same trusts related to his son 
R., or his interest therein, & in lieu thereof gave a 
pecuniary legacy upon trust for R., his wife & 
children, eSc if R. should have no children, ho 
directed that the said legacy should sink into the 
residuary estate, hut so that R. or his representa- 
tives should not take any share or interest therein : 
— Held : testator died intestate as to the trusts 
of one-fifth share of his residuary estate, & the 
legacy was payable out of the residuary estate, & 
not out of the share which was undisposed of. — 
Sykes v. Sykes (1808), 3 Ch. App. 301 ; 37 L. J. 
Ch. 307 ; 10 W. R. 545, L. C. 

Annotations: — Consd. Re Wilkins, Wilkina v. Wilkina, 
11920] 2 Ch. 63. Refd. He Ballanco, Ballance v. Lamphler 
(1889), 42 Ch. 1). 62 ; He Palmer, Palmer v. Anaworth, 
[1893] 3 Ch. 369 ; He Dunstcr, Brown v. neywood, [1909] 
1 Ch. 103. 

2249. .] — Testator, by his will, made 

in 1907, gave the residue of his real & personal 
estate to “ my five children, X., H., F., C. & JL., 
in equal shares as tenants in common.” In 1914 
II. was adjudicated a bkpt., & by clause 2 of a 
codicil made in 1915 testator revoked the share 
of residue given to II. as one of his five children. 
By clause 3 of the codicil he declared that £500 
paid for the benefit of L. was to be taken in part 
satisfaction of her share of residue as one of his 
five children “ & accordingly that such residue 
shall be divided between the children entitled to 
the same in such manner that the share of the 
said L. shall be less in amount than the shares of 
my other children by the sum of £500. Subject 
as aforesaid I confirm my said will ” : — Held : 
although the effect of mere revocation of the gift 
of a share of residue to II. would be that the share 
would be undisposed of, this result was prevented 
by clause 3 of the codicil ; testator was thereby 
directing that the whole residue was to be divided 
among the children who were taking title under 
the w r ill & codicil combined, namely the four named 
children other than II. — Re Wilkins, Wilkins v . 
Wilkins, [1920] 2 Oli. 03 ; 89 L. J. Oh. 507 ; 
123 L. T. 571 ; 04 Sol. Jo. 530. 

2250. Unless otherwise disposed of — 

Direction that share should sink into residue.] — 
A gift by a will, of one-sixth of testatrix’s residuary 
estate to S., revoked by a codicil, & the same sixth 
given to S. for life, with a direction, after her 
decease, to pay a legacy thereout, & that the 
remainder of such sixth should sink into the 
residue of her, testatrix’s, personal estate, & be 
disposed of accordingly : — Held : the remainder 
of the sixth share of the residue was not thereby 
given to the other residuary legatees, but was 
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Sect. 4. — Effect : Sub-sects. 5 & 6.] 

undisposed of. — Humble v. Shore (1847), 7 Hare, 
247 ; 1 Hem. & M. 550, n. ; 33 L. J. Ch. 188, n. ; 
10 Jut. N. S. 308, n. ; 12 W. R. 149, n. ; 08 E. R. 
101 ; affd., 7 Hare, 249, L. 0. 

Annotations : — Apld. Lightfoot v. Burstall (1863), 1 Hem. & 

M. 546 ; Re Beviss’s Trusts (1872), 26 L. T. 239, Follrl. 
Re Barker’s Estate, Iletherington v. Longrigg (1880), 
15 Oh. D. 635. Distd. Crawsliaw v. Crawshaw (1880), 
14 Ch. D. 817. Apld. Re Savage’s Trusts (1880), 50 L. J. 
Ch. 131. Distd. Re Rhoades, Lane v. Rhoades (1885), 29 
Ch. D. 142 : Re Owen, Owen v. Wood (1892), 36 Sol. Jo. 
539. Consd. Re Bignold, Bignold v. Bignold (1893), 38 
Sol. Jo. 57 ; Ilolgato v. Jennings (1893), 37 Sol. Jo. 303. 
Overd. Re Palmer, Palmer v. Answorth, 11893] 3 Ch. 369. 

N. F. Re Allan, Dow v. Cassaigne, [1903] 1 Ch. 276. Refd. 
Re Ballance, Ballance v. Lanphier (1889), 42 Ch. D. 62; 
Re Jones, Lewis v. Lewis, [1910] 1 Ch. 167 ; Re Whiting, 
Ormond v. Do Launay, [1913] 2 Ch. 1 ; Re Powell, Bodvel- 
Roberts v. Poole, [1918] 1 Ch. 407 ; Rc Wilkins, Wilkins 
v. Wilkins, [1920] 2 Ch. 63. 

2251. .] — Testator by his 

will gave his residuary real & personal estate upon 
trust as to two fifth parts for his daughters M. & 
A. & all other daughters born in his lifetime 
equally. By a codicil he declared that the share 
given to M. should be restricted to a life interest 
only, & that upon her death it should fall into & 
form part of his residuary estate : — Held : the 
share of M. after her death did not pass to testator’s 
next of kin as undisposed of, but was divisible 
between the other residuary legatees . — lie Palmer, 
Palmer v. Answorth, [1893] 3 Ch. 309 ; 62 

L. J. Ch. 988 ; 09 L. T. 477 ; 42 W. It. 151 ; 37 
Sol. Jo. 701 ; 2 R. 019, C. A. 

Annotations: — Folld. Rc Allan, Dow v. Cassaigne, [1903] 1 
Ch. 276. Consd. Re Whiting, Ormond r. Do Launay, 
[1913] 2 Ch. 1. Reid. Re Bignold. Bignold v. Bignold 
(1893), 38 Sol. Jo. 57 ; Re Parker, Stephenson r. Parker, 
[1901] 1 Ch. 408 ; Re Jones, Lewis v. Lewis, [1910] 1 Ch. 
167 ; Rc Hawkins, White v. Whito (1916), 86 L. J. Ch. 
25 ; Re Powell, Bodvel-Roberts v. Poole. [1918] 1 Ch. 407 ; 
Re Wilkins, Wilkins v. Wilkins, [1920] 2 Ch. 63. 

2252. .] — Re Btgnold, 

Bignold v. Bignold (1893), 38 Sol. Jo. 57. 

2253. .] — Testator gave 

his residuary estate upon trust for conversion & 
investment, & as to one-fourth part thereof upon 
trust for the separate use of his daughter M. during 
her life, & after her decease upon trust for the 
children or child of his said daughter living at her 
decease, provided that, if any one or more of the 
children of his said daughter should die in her 
lifetime leaving lawful issue, such issue should be 
entitled to the share which their parent would 
have been entitled to if he or she had survived 
testator’s daughter. & he gave one other fourth 
part of his residuary estate upon similar trusts 
for the benefit of each one of his three daughters 
G., S., & E., & their respective children & issue. 
& he declared that if any one or more of his said 
four daughters should die without leaving any 
child or the issue of a child living at their respective 
deceases the shares or share of his said daughters 
or daughter so dying should fall into & become 
part of his residuary estate, & be held & disposed 
of on the same trusts as were thereinbefore 
declared thereof : — Held : on the death of a 
daughter of testator without issue her share ought 
to be divided into thirds, & one-third held upon 
trusts for the benefit of each one of the surviving 
daughters & her children & issue similar to those 
declared by the will as to her original share ; & on 
the death of another daughter without issue her 
share, both original & accrued, ought to be 
divided into halves, & one half held upon similar 


trusts for the benefit of each of the remaining two 
daughters & her children & issue, & so on, so that 
in the event of there being issue of one daughter 
only such issue would ultimately take the whole 
residue. — He Allan, Dow v . Cassaigne, [1903] 
1 Ch. 276 ; 72 L. J. Ch. 159 ; 88 L. T. 246 ; 51 
W. R. 403, C. A. 

Annotation : — Reid. Re Powell, Bodvel-Roberts v. Poole, 

[1918] 1 Ch. 407. ' 

2254. Survivorship clause.] — 

Testatrix left her residuary estate to four named 
persons, A., B., C., & D., “ as tenants in common, 
& if only one of them shall survive me, then to 
such one absolutely.” By a codicil, after referring 
to the death of IX, testatrix revoked whatever 
interest D, had in her will. A., B., & C. survived 
testatrix : — Held : the gift of survivorship was 
intended to be general & not confined to the case 
of only one legatee dying, & in any event the 
revocation clause of the codicil must be construed 
as directing the residuary bequest of the will to 
be read as if D. was not one of the residuary 
legatees, & consequently, that in the events that 
had happened D.’s share was not undisposed of, 
but went to the other legatees. — Re Radcliffe, 
Young v. Beale (1903), 51 W. R. 409. 

2255. Codicil confirming will in 

all other respects.] — By his will, dated in 1900, 
testator gave tire proceeds of sale of his residuary 
real & personal estate upon trust to be divided 
equally between forty-six named persons, described 
in the will as being children, or the widows or 
children of deceased children, of his & his wife’s 
brothers & sisters, including T. W. & F. W. By 
a codicil he revoked the gifts of the shares in his 
residuary estate to T. W. <fc F. W., & in all other 
respects confirmed his will : — Held : although the 
gift was not a gift to a class, there was no intestacy 
as to any portion of the residue, but the whole 
residue passed under the will, as altered & repub- 
lished bv the codicil, to the persons named in the 
will omitting F. W. A T. \\\—Rc Whiting, 
Ormond v. De Launay, [1913] 2 Ch. 1 ; 82 L. J. 
Ch. 309 ; 108 L. T. 029 ; 57 Sol. Jo. 401. 

Annotations : — Dbtd. Re Wilkins, Wilkins v. Wilkins. [1920] 

2 Ch. 63. Refd. Re Powell, Bodvel-Roberts v. Poole, 

[1918] 1 Ch. 407. 

-0 - 

Spencer v. Clay (1922), 153 L. T. Jo. 473. 

2257. — — - Directions for division 

among other beneficiaries.] — Rc Wilkins, Wilkins 
v. Wilkins, No. 2219, ante. 

2258. Residue given to beneficiaries as Joint 
tenants — Remainder take revoked share.] — 
Devise of residue to A. & B. Codicil revokes every 
legacy, thing, & part, to A. ; B. shall take the whole. 

If an estate is limited to two jointly, the one 
capable of taking, the other not, he who is capable 
shall take the whole (Lord Hardwicke, C.). — 
Humphrey v. Tayleur (1752), Amb. 130 ; 1 

Dick. 101 ; 27 E. R. 89, L. C. 

A nnotations Refd. Alexander v. Alexander (1755), 2 Vos. 

Sen. 640 ; Re Kerr’s Trusts (1 877), i Ch. D. 000. 

2259. Residue given to beneficiaries as class 
— Whether remainder take revoked share.] — 

Bequest of residue to the children of A., the chil- 
dren of B.,to C., to the children of I)., & to E., in 
equal shares. Revocation by codicil of the gifts 
to C. & to the children of A., with a declaration 
that they should not be residuary legatees : — 
Held : the gift of residue was to the residuary 
legatees as a class, notwithstanding that some of the 


PART XI. SECT. 4, SUB-SECT. 5. 

2259 i Residue (jiven to beneficiaries as 
class — IV h ether remainder take revoked 
shart .] — Testator gave a surplus fund, 
constituted of the accumulation of 


certain rents issuing out of freehold & 
leasehold estates, to be divided in equal 
parts amongst all his cldldren living at 
his doath. 

By a codicil testator revoked the gift 


to W., one of the children : — Held : 
the share which had been given by the 
will to W., belonged to the other 
children. — S haw v. M'Mahon (1843), 4 
Dr. & War. 431.— IR. 
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individuals to take were named ; & the effect of 
the will <fc codicil, taken together, was to give all 
the residue to the legatees whose bequests were not 
revoked. — Clark v. Phillips (1853), 17 Jur. 880. 

Annotations : — Distd. Re Chaplin’s Trusts (1 863), 3 Now Hop. 
192. Refd. Drakoford v. Drakeford (1863), 9 L. T. 10 ; 
Fell v. Biddolph (1875). L. It. 10 C. P. 701 ; Re Feather- 
stone’s Trusts (1882), 22 Ch. D. 111. 

2260. -.] — Gift of residue upon trust 
to convert & “ divide the same into as many equal 
parts or shares as shall be equal in number to the 
number of my children living at my decease, or 
born in due time afterwards, or such of them as 
may happen to have died in my lifetime, leaving 
issue ; <fe I give one of such shares to each of 
my sons who shall attain twenty-five or die in my 
lifetime, leaving issue, & on trust to retain each 
of my daughters’ shares, to be settled to their 
separate use, the shares of those dying without 
issue to go to the survivors.” By his codicil 
testator revoked all <fc every provision in his will 
in favour of his daughter E. or her issue in her own 
right, or by right of survivorship, or in any other 
matter whatsoever :• — Held : the children did not 
take as .a class, & there was an intestacy as to E.’s 
share ; but E. was not excluded from sharing as 
one of the next of kin. — R amsay v. Shelmerdine 
(1865), L. R. 1 Eq. 129 ; 13 E. T. 393 ; 11 Jur. 
N. S. 9U3 ; 14 W. R, 46. 

Annotations : — Expld. Re. Dunstor, Brown v. Hey wood, 
[1909] 1 Ch. 103. Refd. Rc Radcliffc, Young v. Beale 
(1903), 51 W. It. 409 ; Rc Whitchoruo, Whitehorno v. 
Best, [1906] 2 Ch. 121. 

2261. .] — I). by his will directed his 

trustees to divide his residuary estate into as many 
equal shares as lie should have daughters who 
should survive him, or should have died in his life- 
time leaving issue him surviving, & to appropriate 
one such share to cadi such daughter. lie then 
directed each daughter’s share to be settled on 
herself & her children. By a codicil he revoked 
the gift of a share to his daughter E. All liis 
daughters, including E., survived him : — Held : 
the gift was to a class, & therefore there was no 
lapse as to the revoked share, but the residue was 
divisible among the daughters other than L. in 
equal shares. — Rc Dtjnster, Brown v. Heywood, 
[1909J 1 Ch. 103 ; 78 L. J. Ch. 138 ; 99 E. T. 921. 


Sub-sect. 6. — Other Cases. 

2262. Will giving portions to specified children — 
Birth of further children — Codicil giving further 
portions to newborn children.] — One charges his 
estate with £10.000 for portions for all his younger 
children, enumerating them. Having four children 
more after making the will, he charges his estate, 
by codicil, with a further sum for such newborn 
children. Tlio estate not producing above £8,000, 
all the younger children were decreed to take 
equally. — -Brack enbury v . Brackenbury (1761), 
Amb. 474 ; 2 Eden, 275 ; 27 E. R. 311, E. C. 

Annotation : — Refd. Hart v. Tulk (1862), 2 Do CL M. & G. 

300. 

2263. Bequest for life to separate use of three 
nieces — Remainder to nieces’ children — Codicil 
giving vested Interest to nieces transmissible to 
their children.] — Testator, by his will, made a gift 

PART XI. SECT. 4, SUB-SECT. 6. 

22681. Co licit referring to event never 
occurring.] — Whore a codicil is exe- 
cuted for a specific purpose, if that 
purposo fails provisions which are 
incidental to that purposo fall also. — 

Re Jeffs, Brown v. Jeffs, 31 N. Z. 

L. R. 156.— N.Z. 


for life to the separate use of his three nieces, with 
remainder to their children. By a codicil, ho 
directed that each of his nieces should have a 
vested interest, transmissible to her children upon 
her death : — Held : the nieces took to their 
separate use. — V esey v. Vesey (1848), 12 Jur. 548. 

2264. General devise of real estate charged with 
debts & legacies — Bequest by codicil of freehold 
house to A. — Whether house liable to charge of 
debts & legacies.] — Testator, by his will, made a 
general devise of his real estates to his nephews, 
charged with his debts <te legacies. By a codicil, 
he devised a freehold house to A., it being his wish 
that she should reside therein if she should think 
fit : — Held : the house was exempt from the chargo 
of debts legacies. — W heeler v. Claydon (1852), 
16 Beav. 169 ; 51 E. R. 742. 

2265. Codicil confirming sale — Sale invalid.] — 
A solr. purchased a property from his client, who, 
by a codicil, confirmed the sale & devised the pro- 
perty to the solr. The ct., having, on the evidence, 
held the sale invalid, also decided that the codicil 
was inoperative in equity. — W aters v. Thorn 
( 1856), 22 Beav. 517 ; 52 E. R. 1219. 

2266. Gift by codicil of “ annuity or clear rent- 
charge ” — Whether charge on estates devised by 
will.] — Gift of “an annuity or clear rentcharge ” 
of £40, in a codicil, held to charge all the estates 
devised by the will. — Ex p. M’Dowal (1859), 

5 Jur. N. S. 553. 

2267. Legacy charged by will on real in aid of 
personal estate — Codicil reducing amount of legacy 
— Codicil not attested so as to affect real estate.] — 

Testator made a will & codicil, the former was 
attested so as to pass real estate, but the latter 
was not. By his will, he bequeathed a legacy of 
£3.000, & charged it on his real “ in aid of his 
personal estate ” ; he devised his real & personal 
estate to trustees, charged with his legacies, upon 
trust thereout by intge., sale or other disposition, 
to pay the legacy of £3,000. By the codicil ho 
reduced the legacy from £3,000 to £2,000 : — Held : 
the codicil, though not properly attested, effected 
the reduction. — Coverdalk v. Eewis (1862), 30 
Beav. 409 ; 8 Jur. N. 8. 351 ; 10 W. R. 307 ; 
54 E. R. 917. 

2268. Codicil referring to event never occurring.] 

— Testatrix, by will, bequeathed certain chattels to 
her niece, M., then unmarried, absolutely. M. D. 
married a husband named W., & testatrix, by a 
codicil, revoked the bequest contained in her will, 

6 made another disposition of the same property 
in favour of her two nieces. The second niece died, 
& testatrix made another codicil, in which she 
expressed a wish that “in the event of the name 
of M. W. having been erased from my will, it be 
reinstated as previously there placed”: — Held: 
the codicil was inoperative. — W ilkinson v. 
Schneider (1870), E. R. 9 Eq. 423; sub nonu 
Wilkinson v. Schneider, Rc Le Blanc, 39 E. J. 
Ch. 410. 

Annotations : — Mentd. Bristow v. Skirrow (1870), L. R. 10 

Eq. 1 : Re Davies’ Trusts (1871), L. R. 13 Eq. 163; 

Re Vati Hasan, Sperlinp: v. Rochfort (1880), 16 Ch. D. 

18; Rous v. Jackson (1885). 29 Ch. D. 521 : Rc Scott, 

Scott v. Ilanburv, [18911 1 Ch. 298 ; Re Elon, Thomas v. 

McKecknie (1893), 68 L. T. 816. 

2269. Additional legacy by codicil — Whether 
bound by conditions attaching to original legacy.] — 

An additional legacy is subject to all the conditions 


l. Gifts of two estates to same uses 
in will — Alteration of devolution of one.] 
— Re Kelly, Perpetual Trustee Co. 
v. Kelly (1903), 3 S. R. N. S. \V. 190 ; 
20 N. S. W. W. N. 90.— AUS. 

m. Confirmation of will.] — MuLkod 
v. McNab, [1891] A. C. 471— CAN. 

n. .]— Re Farrer's Estate 


(1858), 8 I. C. L. R. 370.— IR. 

o. .] — Stewart v. Maclarkn 

(1919), 57 Sc. L. R. 66.— SCOT. 

p Adeemed legacy not re- 

vived !.] — A confirmation of a will by a 
codicil doos not revive an adeomed 
legacy. — Re Warren’s Will (1886), 7 
Nfid. L. R. 112.— NFLD. 
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Sect, 4. — Effect: Sub-sect, 0. Part XII . Sects. 1, 
2, 3 <$c 4 : Sub-sect. 1, A 

attached to the previous legacy, unless there are 
express words to the contrary. 

Testator, by his will, gave his wife an annuity 
during her widowhood. Eleven years afterwards 
he made a codicil, & thereby, after reciting that he 
had made too small a provision for his wife, he 
gave her, in addition to all other provisions, an 
annuity of £800 for her life, for her sole & sepa- 
rate use. After testator’s death, his widow 
married again : — Held : the gift in the codicil was 
not subject to the condition of widowhood, &, 
therefore, she was not deprived of it by her second 
marriage. — May v. May (1871), 19 W. R. 432. 

2270. Will dealing with settled property — 
Acquisition on death of husband of real & personal 
estate — Codicil devising real estate “ having come 
from ” husband.] — Testatrix, a married woman, 
having under her marriage settlement a power of 
appointment over some £15,000 worth of securities, 
& being entitled to jewels & furniture for her sepa- 
rate use, by her will in 1883, in exercise of this 
power “ of all other powers enabling her in this 
behalf,” appointed, gave, & bequeathed “ all the 
property of whatever nature comprised in the 
settlement, & over which I have any power of 
appointment or disposition by will,” to trustees 
upon certain trusts. In Aug. 1885, the husband of 
testatrix died, & she thereupon became entitled 
to certain real estate, & had £7,500 worth of per- 
sonal estate ; in Dec. 1885, she made a codicil, by 
which she devised certain real estate therein re- 
ferred to as having come to her from her late 
husband, but which did not otherwise refer to 
or confirm her will. Testatrix died in 1880 : — 
Held : the will as originally executed was only 
intended to deal with the property conqirised in the 
settlement, the codicil merely confirmed the will 
as it originally stood, & in no way enlarged its 
scope so as to make it include the £7,500 subse- 
quently acquired from her husband, &, as to tliis 
amount there was an intestacy. — lie Taylor, 
Whitby v. IIighton (1888), 57 L. J. Ch. 430 ; 58 
L. T. 842 ; 30 W. R. 683. 


2271. Codicil revoking old & making new 
appointment of trustee & executor — Alteration of 
bequests to executors in will — Direction that will 
to be read as if new name inserted.] — By her will 
testatrix appointed pltf. & B. exors. & trustees, & 
she gave to each of her trustees a legacy of £500, 
& also to each of her trustees for the time being 
£50 per annum so long as any of the trusts therein 
contained should continue. By a codicil testatrix 
revoked the appointment of B. as exor. & trustee 
& the legacy of £500 & the annual allowance, & 
appointed W. to be exor. & trustee, & gave him a 
legacy of £50 for his trouble. She further declared 
that her will should be construed as if the name of 
W. had been inserted instead of the name of B. : — 
Held : W. was entitled to the legacy of £50 & to 
the annuity of £50, but not to the legacy of £500. — 
Re Mellor, Dodgson v. Ashwortii (1912), 28 
T. L. R. 473 ; 50 Sol. Jo. 590. 

2272. Codicil referring to former will — Directions 
for settlement.] — By his will, dated Nov. 29, 1922, 
testator directed his trustees to hold three- 
twentieths of his residue upon trust for his sister. 
By a codicil which was in form a direction to 
prepare a codicil, testator instructed his solr. to 
“ settle bequest to sister as in a former will but so 
as to give her a protected life interest equivalent 
to what is known as an alimentary provision 
according to Scottish law.” The codicil was ad- 
mittee to probate. The solr. had in his possession 
only one will of testator, dated Oct. 29, 1920, in 
which the sister’s share was settled : — Held : the 
instructions given were final & complete, as was 
shown by testator executing them as a testa- 
mentary disposition ; there was only one will by 
reference to which the instructions to prepare a 
codicil could be carried out — namely, the will 
dated Oct. 29, 1920, which had been identified as 
the 44 former will ” by properly admissible evi- 
dence ; & the effect of the codicil was that the three- 
twentietlis of the residue given to the sister were 
settled upon the trusts declared of her bequest 
in the “ former will,” & on her death devolved 
upon the trusts declared in that will . — Tie White, 
Knight v. Briggs, [1925] Ch. 179 ; 94 L. J. Oh. 
211 ; 132 L. T. 481 ; 09 Sol. Jo. 213. 


Part XII.— Legal Incidents of a Gift by Will. 


Sect. 1 . — PARAMOUNT TITLE OF PERSONAL 

REPRESENTATIVE. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 1-3. 

2273. Devise of remainder during life of tenant 
for life — Executor trustee for devisee.] — A. devises 
a term for years to B. for life, remainder to 0. C. 
in the life of B. devises his remainder. This is 
good, & amounts to C.’s declaring by his will, that 
his exor. shall stand possessed of the term, in trust 
forth© devisee. — Wind v. Jekyl (1719), 1 P. Wms. 
572 ; 24 E. R. 522, L. C. 

Annotation : — Reid. Wright r. Wright (1750), 1 Yes. Sen. 409. 

Interest of representative In testator's property.] 
— See, generally , Executors, Vol. XXIII., pp. 
284-317. 


Sect. 2. —EFFECT ON PROPERTY. 

2274. Devise of goods — Use of goods — Distinc- 
tion between interests conferred.] — Difference 
between the devise of goods & the use of goods ; 


the first carries the property, the last carries not 
the property. — Anon, (undated), Freem. Ch. 145 ; 
22 E. R. 1118. 

2275. Disposition of real property — Devise — 
Appointment of particular lands to particular 

devisee.] — A devise in England is an appointment 
of particular lands to a particular devisee ; & is 
considered in the nature of a conveyance by way 
of appointment ; & upon that principle it is, that 
no man can devise lands which lie has not at the 
date of such conveyance (Lord Mansfield). — 
Harwood v. Goodright (1774), 1 Cowp. 87 ; 98 
E. R. 981 ; revsg. 8. C. sub nom. Goodright d. 
Rolfe v. Harwood (1773), 3 Wils. 497 ; on appeal 
(1775), 7 Bro. Pari. Gas. 489, IT. L. 

Annotations Refd. Pettingcr v. Amhler, Bunn v. Pettingcr 
(1800), L. R. 1 Kq. 510. Mentd. Thomas d. Jones v. 
Evans (1802), 2 East, 4 88 ; Doe d. Phillips v. Morris 
(1835), 3 Ad. & El. 46 ; Stoddart v. Grant (1852), 19 
L. T. O. S. 305 ; Dickinson v. Stidolph (1801), 11 G. B. 
N. 8. 341. 

2276. Residuary gift — Gift of specific pro- 

perty.] — If the term “ residue ” was used by this 
testator, with reference to what remained, after 
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deducting Gillfoot, before given, the meaning & 
the construction must be the same as if he had first 
enumerated all his lands, & then had given 
Gillfoot, & then had devised all the rest of his 
enumerated lands. Beyond all doubt, that would 
have been as specific a devise of the rest, as of 
Gillfoot, or as if he enumerated all the other parts. 
It would, indeed, have been so in the case of 
personalty. Upon this supposition, therefore, the 
land which passed under the residuary clause was 
strictly a specific devise (Lord Cottenham, C.). — 
Mirehouse V. Scaife (1837), 2 My. & Cr. 095 ; 
7 L. J. Oh. 22 ; 1 Jur. 134 ; 40 E. It. 805, L. C. 
Annotations Consd. Francis v. Clcmon (1851), Kay, 435 ; 
Wheeler v. Howell (1857), 3 K. & J. 198 ; Conron v. 
Conron (1858), 7 II. L. Gas. 188 ; Thorman v. Ililhouse 
(1859), 33 L. T. O. S. 142 ; Hensman v. Fryer (1807), 
3 Ch. App. 420. Refd. Ball v. Harris (1839), 4 My. & Cr. 
264 ; Tombs v. Koch (1840), 2 Coll. 490 ; Harris v. 
Watkins (1854), Kay, 438 ; Fream t*. Dowling (1855), 20 
Beav. 024 ; Greville v. Browno (1859), 7 H. L. Cas. 090 ; 
Peacock v. Peacock (1865), 34 L. J. Ch. 315 ; Re Bailey’s 
Estate, Bailey v. Bailey (1879), 41 L. T. 157 ; Re Bawden, 
National Provincial Bank of England v. Cresswcll, 
Bawden v. CresBwell, [1894) 1 Ch. 093. Mentd. Walker 
v. Jeffreys (1842), 1 Hare, 341 ; Tatani v. Williams (1844), 
3 Hare, 317 ; Farnain v. Wiggins (1847), 9 L. T. O. S. 
213 ; Patorsona. Scott (1852), 21 L. J. Ch. 346 ; Barrs v. 
Fewkes (1804), 33 L. J. Ch. 484 ; Furquharson v. Floyer 
(1870), 3 Ch. D. 109. 

2277. — .]— The owner of two 

estates subject to the same mtge. specifically 
devised one of them, Sc left the other to pass by a 
residuary devise : — Held : the residuary devise 
was specific. — G ibmns v. Eyden (1899), L. R. 
7 Eq. 371 ; 38 L. J. Ch. 377 ; 20 L. T. 510 ; 17 
W. R. 481. 

Annotations : — Refd. Re Smith, Hunnington v. True, Giles v. 
True (1880), 33 Ch. D. 195. Mentd. Tomkins v. Colthurst 
(1875), 1 Ch. D. 020 ; Eager v. Furnivall (1881). 17 Ch. D. 
115. 

2278. — Notwithstanding Wills Act, 

1837 (c. 26). j— A residuary devise of real estate 
remains specific notwithstanding above Act, s. 21, 
which makes the will speak as if it had been 
executed immediately before the death of testator. 
— Hensman v . Fryer (1807), 3 Ch. App. 420 ; 37 
L. J. Ch. 97 ; 17 L. T. 394 ; 10 YV. R. 102, L. C. 

Annotations : — Apld. Gibbins v. Eyden (1809). L. 11. 7 Eq. 
371. Folld. Lanceflold v. Iggulden (1 874), 10 Ch. App. 
130. Consd. Tomkins v. Colthnrst (1875), 1 Ch. D. 020. 
Apld. Re Smith, llannlngton r. 'i’rue. Giles v. True (1880), 
33 Ch. I). 195. Refd. Collins t». Lewis (1809), L. R. 8 Eq. 
708 ; Dugdule v. Dugdale (1872), L. XL 11 Eq. 234 ; 
Farquharson v. Floyer (1S70), 45 L. J. Ch. 750 ; Re 
Mills, Mills v. Mills (1880), 56 L. J. Ch. 118 ; Re Bourne, 
Martin v. Martin, 11893] 1 Ch. 188 ; Re Palmer, Palmer v. 
Aiis worth (1893), 02 L. J. Ch. 988. Mentd. Wallace v. 
Seymour (1872), 20 W. It. 034. 

2279. — — .] — A residuary devise 

of land is specific as well since as before Wilis Act, 
1837 (c. 20). — Lancefield v. Tggulden (1871), 
10 Ch. App. 130 ; 41 L. J. Ch. 203 ; 31 L. T. 813 ; 
23 W. R, 223, L. C. & L. J. 

Annotations : — Apld. Phillips v. Low, [1892] 1 Ch. 47. 
Consd. Re Mason, Ogden v. Mason, [1901) 1 Ch. 019. 
Refd. Jackson r. l‘ouso (1874), L. It. 19 Eq. 90 ; Tomkins 
v. Colthnrst (1875), 1 Ch. 1). 026 ; Farquharson v. Floyer 
(1870), 3 Ch. I). 109 ; Re Mills, Mills v. Mills (188G), 31 
Ch. D. 180. 

2280. — — .] — A devise of land, 

though in form residuary, is specific (C»iitt\% J.). — 
Phillips v. Low, [1892] 1 Ch. 47 ; 01 L. J. Ch. 44 ; 
05 L. T. 552. 

Annotations : — Mentd. Corbett v. Jonas, [18921 3 Ch. 137 ; 
Nicholls v. Nleholls (1899), 81 L. T. 811 ; Milner’s Safe 
Co. v . G. N. & City By., [1907] 1 Ch. 208 ; Schwann v. 
Cotton, [1916] 2 Ch. 459. 

Whether donees take by purchase .] — See 

Descent, Vol. XVIII., pp. 7, 8, Nos. 30-40, 
48, 49. 

PART XII. SECT. 4, SUB-SECT. 1. —A. 

2283 1. Person taking benefit under will 
- — Duty to perform conditions attached to 
gift . ]— Murray v. Black, 21 O. R. 372. 

— CAN. 


2281. Passes only what testator can grant.] — 

Morgan v . Morgan (1730), Mos. 370 ; 25 E. R. 
449. 

2282. .] — Harwood v. Goodright, No* 

2275, mite. 


Sect. 3.— CONDITIONS. 

See Bart XIII., post. 


Sect. 4. —ACCEPTANCE AND DISCLAIMER BY 

DONEE. 

Sub-sect. 1. — Effect of Acceptance. 

A. In General. 

As to election.] — See, generally, Equity, Vol. 
XX., pp. 403 et sccj. 

2283. Person taking benefit under will — Duty to 
perform conditions attached to gift.] — Where there 
is a proviso in a will that in case what is left to one 
daughter shall exceed in value what is given to 
another, the former shall refund pro tanto ; what is 
given to either of the daughter’s’ children is to be 
looked upon as given to the daughter. — THOMAS 
v. Rennet (1725), 2 P. Wms. 341 ; 24 E. R. 757, 
L. C. 

2284. .] — A person taking a benefit 

in personal or real estate under a will must abide 
by it in toto. Therefore an unsurrendered copyhold 
decreed to pass. — Cookes v. Hellier (1749), 1 
Ves. Sen. 234 ; 27 E. R. 1003, L. C. 

Annotation Refd. Dillon v. Parker (1818), 1 Swan. 359. 

2285. .] — A widow was absolutely 

entitled to legacies of £3,500, of which her husband 
by his will professed to give to her Sc her children 
£2,500, which lie directed to be invested in the 
funds or real securities. Pie gave his widow other 
benefits out of his own property. The widow 
received the money, Sc invested it in the funds, 
but treating it as her own, she afterwards sold it 
out, A applied it to her own use. A case of election 
arose on the will, but it did not appear when she 
had elected : — Held : the widow electing to take 
under the will was responsible for £2,500 only, Sc 
not for the stock purchased therewith. — Palmer 
v. Wakefield (1840), 3 Beav. 227 ; 49 E. R. 88. 

2286. .] — It was then contended, as 

it has been in several recent cases, that it is in- 
equitable that parties should take property of 
testator under his will, Sc yet refuse to enectuate 
other parts of his intention ; although such 
intention be not expressed in his will, but mani- 
fested by some other acts, instruments, or declara- 
tions. Tiie answer to this, is, that there is no 
ease in which a person is obliged in equity to carry 
out such intention, not being testamentary, or 
imposed as a matter of trust, unless the person to 
be so charged has been instrumental in causing 
testator to omit from his will a formal direction 
providing for its fulfilment (Page Wood, V.-C.). — 
Peace v. ITains (1853), 11 Hare, 151 ; 17 Jur. 
1091 ; 08 E. R. 1220. 

Annotation Refd. Re Milnes, Milnes v. Sherwin (1885), 53 

L. T. 534. 

2287. — .] — It is the law of Scotland as 

of England that no person can accept Sc reject the 
same instrument. Where therefore a deed or 
will professes to make a general disposition of 

fulfilling the conditions. — Gillespie v. 
Gillespie (1908), 8 W. L. R. 725. — CAN. 

2283 iii. .] — Re Tremblay 

(1920), 48 O. L. R. 321 ; 56 D. L. R. 
281.— CAN. 


2283 ii. .1— Deft, who ad- 

mits that he has enjoyed the benefits 
given to liirn by a will upon the condi- 
tions expressed in it, is under a personal 
liability, which can be enforced, of 
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Sect, 4 . — Acceptance and disclaimer by donee: 
sect. 1, A.j 

property for the benefit of a person named in it, 
such person cannot accept a benefit under the 
instrument without at the same time conforming 
to all its provisions Sc renouncing every right in- 
consistent with them. 

Testator gave the life rent of a fund to his 
daughter, Sc the fee to her children “ in such 
proportions . . . Sc subject to such restrictions, 
provisions, Sc limitations as she may direct,” Sc 
failing such directions then equally among them. 
The daughter by one comprehensive trust dis- 
position & settlement which was not a good exercise 
of the power of appointment gave the fund massed 
with her own estate to her children in life rent Sc 
to their children in fee : — Held : the children of 
the daughter claiming the fund in default of 
appointment must be put to their election between 
their own rights Sc the benefits conferred on them 
by the w r ill, <te they could not accept part Sc reject 
part of the same will. — Pitman v. Crum Ewing, 
[1911] A. 0. 217 ; 80 L. J. P. C. 175 ; 104 L. T. 
(511, H. L. 

Annotation .— Refd. Brown v. Gregson, [1020] A. C. 8G0. 

2288. Implied conditions.] — Where 

testator, making provision for the different 
branches of his family, gives a fee simple estate to 
one, Sc a settled estate to another, imagining that 
he had power so to do ; a tacit condition is implied 
to be annexed to the devise of the fee simple estate, 
that the devisee thereof shall permit the settled 
estate to go according to the will ; Sc if in that 
respect he should disappoint the will, what is 
devised to him shall go to the person so dis- 
appointed. It being presumed, that if testator 
had known his defect of power to devise the settled 
estate, he would out of the estate in his power, 
have provided for that branch of his family who 
was not entitled to the settled estate ; Sc have 
declared that no person should enjoy a legacy or 
devise, who controverted his jxnver, as to any 
benefit given to another. — Bor v. Bor (175(5), 3 
Bro. Pari. Gas. 107 ; 1 E. P. 1247. 

2289. Condition to release all claims 

on testator’s estate.] — Legacy given on condition 
of releasing all claims upon testator’s estate Sc 
effects within a limited time, the legatee takes the 
legacy but does not actually release : — Held : he 
was bound by election, Sc his exors. should release. 
— Northumberland (Earl) v. Egremont (Lord) 
(1708), Amb. 057 ; 27 E. R. 427, L. G. ; affy. 
8. G. sub nom. Northumberland (Duke) v. 
Aylesford (Earl), Amb. 040 ; sub nom. 
Northumberland (Earl) v. Granby (Marquis) 

1 Eden, 489. 

A nnotations : — Refd. Simpson v. Vickers (1807), 14 Vos. 

34 1 ; Worthington v. Wiginton (1805), 20 Boav. 07. 

Meuta. Gray v. Limerick (1848), 2 De G. & Sm. 370. 

2290. — Where loss incurred.] — Where 

an estate is given upon condition, the taking the 
possession binds to the performance of the con- 
dition, though there be a loss. — A.-G. v. Christ's 
Hospital (1790), 3 Bro. 0. C. 1(55 ; 29 E. R. 408, 
L. C. 

Annotation : — Refd. A.-G. v. Christ’s Hospital (1830), 1 

Russ. & M. G26. 

2291. Condition to pay testator’s 
debts.] — Testator gives a specific bequest to A., & 
directs, that, in consideration of the bequest, A. 
shall pay his debts, Sc makes A. his residuary 
legatee, Sc exor. : the payment of the debts is 
a condition annexed to the specific bequest, &, 
if A. accept the bequest, he is bound to pay the 
debts, though they should far exceed the amount 
of the property bequeathed to him. — M essenger 


v . Andrews (1828), 4 Russ. 478 ; 38 E. R. 885, 
L. C. 

Annotations : — Apld. Roes v. Kngolback (1871), L. R. 12 Eq. 

225. Refd. Woodhonse v. Walker (1880), 5 Q. B. D. 404 ; 

lie Williames, Andrew’ v. Wililames (1885), 54 L. T. 105 ; 

Batthyany v. Walford (1886), 33 Ch. D. G24 *, Re Williams, 

Williams v. Williams, [1897] 2 Ch. 12. 

2292. — — Payment of annuity.] — 

Testator begins his will by directing that all his 
just debts be first paid ; he then devises Blackacre 
to A., Sc Whiteacre to B. ; & charges Blackacre, 
Sc A., his heirs, exors., Sc administrators, with pay- 
ment of an annuity, which was secured by testator’s 
bond ; gives various legacies, & bequeaths the 
residue of his personal estate to A. ; &, by a codicil, 
he revokes the gift of the residue, Sc gives half of it 
to A., Sc the other half to B. : — Held : as between 
A. & B., the personalty was exonerated from the 
annuity, Sc A. w r as bound to elect, either to 
renounce all benefits under the will, or to provide 
for the annuity.- — W elby v. Bockcliffe (1830), 1 
Russ. & M. 571 ; 8 L. J. O. S. Gh. 142 ; 39 E. R. 
219, L. G. 

Annotation - Refd. Williams v. Hughes (1857), 21 Bcav. 

474. 

2293. Renewal of lease.] — Testator 

devised a freehold estate to A. for life, with 
remainder to his first Sc other sons in tail male ; 
Sc he directed that a church lease which he held for 
a term of tw T enty-one years, renewable every 
seventh year, should be regularly renewed by the 
persons successively possessing the freehold estate 
under his will, Sc be enjoyed together with the 
same. A . omitted to renew in proper time, Sc the 
lease expired in 1798. A.’s eldest son came of age 
in 1800, Sc thereupon joined with his father in 
suffering a recovery of the freehold estate. A. died 
in 1830, Sc in 1831 the son filed his bill, praying 
compensation for the loss of the lease, out of his 
father’s assets : — Held : there w r as no such laches 
or acquiescence on the part of pltf., as to debar 
him of his equitable remedy. — Bennett v. Colley 
(1833), 2 My. Sc K. 225 ; Goop. temp. Brough. 248 ; 
39 E. R. 930, L. G. 

Annotations : — Apld. Hawkins r. Gardiner (1854), 2 Sin. & G. 

441 ; Baker v. Peck (I860), 3 L. T. G5G : Blako v. Peters 

(1862). 31 L. .J. Ch. 881. Refd. hoods r. Amherst (1846), 2 

Ph. 117 ; Higginbotham v. Hawkins (1872), 41 L. J. Cli. 

828. 

2294. Prohibition of action for breach 

of trust.]— Pltf. deliberately Sc with full notice, 
accepted the benefits under his mother’s will, 
which “ prohibited ” him from setting up any 
claim, on account of any “ error, irregularity, or 
impropriety ” in the execution of the trusts of her 
father’s will : — Held : he could not maintain 
a suit against the exor. of the father’s wall, to mako 
him accountable for the profits made by the 
employment of part of the trust funds in his 
business. — Egg v. Devey (1847), 10 Beav. 444 ; 
10 L. J. Gh. 509 ; 10 L. T. O. S. 243 ; 11 Jur. 1023 ; 
50 E. R. 053. 

2295. — — Property charged with legacy- 

Devisee not personally charged.] — Copyhold here- 
ditaments were devised to A. for life, Sc after his 
decease the same were devised to B. his heirs Sc 
assigns, but subject to the payment of £400 within 
three years from the death of A. to C. Sc her exors., 
administrators, or assigns. B. sold the heredita- 
ments for the full value, allowing nothing in respect 
of the legacy. A. afterwards died, but the legacy 
was not paid at the end of the three years. The 
purchaser sold the hereditaments to two persons, 
in equal shares, one of whom purchased the share 
of the other, & was admitted to the whole. C. the 
legatee of the £400 died, Sc her exor. filed a bill 
against the party admitted to the copyholds Sc 
against B. praying an account of what was due for 
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the legacy, A a decree directing defts., or one of 
them, to pay. The case against B. was pressed 
at the bar, but against the other deft, was 
abandoned : — Held : though the will charged the 
hereditaments with the legacy, it did not charge 
B. personally with the same ; A though he accepted 
the devise, he was not bound to pay the legacy 
when the three years expired. — J illard v. Edgar 
( 1849), 3 De G. A Sm. 502 ; 14 L. T. O. S. 03 ; 13 
Jur. 1114 ; 04 E. R. 580. 

2296 . Implied contract.] — Testator 

directed his trustees to allow A. to occupy a mill, 
etc., so long as he should think j)roper so to do, 
“ he nevertheless keeping ” the premises “ in good 
A tenantable repair, A paying ” a rent of £100. 
A. accepted the gift, but the premises were after- 
wards totally destroyed by accidental fire : — Held : 
A. was bound to reinstate them, A was liable for 
the rent in the meanwhile, A ho could not escape 
from the liability to rebuild, by declining any 
longer to retain them. 

1 am of opinion that this must be treated as an 
implied contract entered into by the person who 
accepts the estate (Romilly, M.R.). — Gregg v. 
Coates, Hodgson v. Coates (1850), 23 Beav. 33 ; 
2 Jur. N. 8. 904 ; 4 W. B, 735 ; 53 E. R. 13. 

Annotations : — Apld. lie WilliameH, Andrew r. Williamcs 

(188.0), .04 L. T. 105. Refd. Woodhon.se r. Walker (1880), 

5 Q. B. 1). 401 : Batthyany r. Walford (1880). 33 Oh. I). 

021 : lie Brad brook. Lock v. Willis (1887), 56 L. T. 106. 

2297. Payment of rent.] — G regg v . 

Coates, Hodgson v. Coates, No. 2290, ante. 

2298. Debts & legacies.] — J., by 

will, devised real & personal property to trustees, 
upon trust to convert into money, A to pay the 
income thereof to his daughter, if. for her life; 
A in case she should die without having married, 
the property, A the income thereof, were to remain 
A be upon such trusts as she should by her will 
appoint ; A in default of any such appointment, 
in trust for devisor’s brother, H., A his sister, B. 
H. survived her father J., A died without having 
married, A by her will gave, subject to the payment 
of her debts, funeral A testamentary expenses, A 
certain legacies A annuities, all the residue of her 
property unto A equally between her uncle R. A 
her aunt B. ; A appointed her uncle R., one E. 
A one T., vim renounced probate, her exors. 
In an information against R. A E.„ claiming legacy 
duty at the rale of £‘5 per cent, in respect of so 
much of the residuary estate of J. as was appointed 
A disposed of by the will of II. in favour of her 
uncle, deft. R., A her aunt B. : — Held : II., by 
making the fund in question liable to her debts, 
legacies, etc., dealt with it as her own, A exercised 
her power of appointment, A R. A B. could not 
reject the appointment A elect to take under the 
gift from their brother J. ; A they were therefore 
liable to legacy duty at the rate of 5 per cent., 
being the rate according to their relationship to 
H. — A.-G. v. Brackenbury (18(53), 1 II. A G. 782 ; 
1 New Rep. 334 ; 32 G. .T. Ex. 108 ; 8 L. T. 22 ; 
9 Jur. N. S. 257 ; 11 W. R. 380 ; 158 E. R. 1099. 
Annotation : — Mentd. Milraan v. Lano (1901), 85 L. T. 180. 

2299 . Payment of annuities.] — 

Testator devised A bequeathed to his exors. A 
trustees a lease of a house A premises in which 
his trading business w r as carried on, A all the 
stock-in-trade, fixtures, machinery, utensils, A 
effects at the time of his death used in the same 
business, A the goodwill of the same, upon trust 
to permit his son to carry on the business, A use 
& occupy the house, premises, A effects “ upon the 
terms A conditions following ” : that w r as to say — 
that he, the son, should, during the joint life of 


testator’s daughter, & widowhood of his widow, 
pay to each of them an annuity ; A after various 
other provisions he directed that from A after the 
decease of the wife A daughter in the lifetime 
of the son, the trustees should execute to the son 
an assignment of the 1 louse, premises, fixtures, 
machinery, A effects. If the son should cease to 
carry on business, the above property was to be 
subject to the trusts of testator’s residuary estate, 
A the son was to be excluded from all benefit under 
the will. Testator then declared the trusts of 
residuary personalty in favour of his wife, son, A 
daughter above mentioned. 

A bill having been filed by the sole acting exor. 
A trustee against the son A daughter for adminis- 
tration, in which it was alleged that the son had 
made default in payment of the annuities, A an 
answer having been filed by the son in which he 
stated that no application had been made to him 
by the daughter for payment of her annuity, A 
that it was his intention to pay the annuity 
bequeathed to testator’s wife, the daughter filed 
the present Dill, praying for a declaration that she 
w r as entitled to the annuity bequeathed to her by 
the will, for an account, A other relief. Upon 
demurrer to so much of the bill as prayed for the 
account A other relief, A answer as to the rest : — 
Held : deft, had incurred a personal liability to 
pay the annuity, A he had by his answer confessed 
an* equity. — Rees v. Engelback (1871), L. R. 
12 Eq. 225 ; 40 U. J. Ch. 382 ; 24 L. T. 417 ; 19 
W. R. 809. 

Annotations: — Apld. Tie Williainefl, Andrew v. Williatnea 
(1885). 54 L. T. 105. Refd. Batthyany r. Walford (1886), 
33 Ch. D. 624 ; Jay v. Jay, [1924] 1 K. B. 826. 

2300. Keeping down Incumbrances.] — 

A tenant for life of estates settled bv will :—Held : 

%> 

bound to keep dovm interest in respect of charges 
on the several parts of the estates out of the income 
of the whole. — E rewen v. Law^ Life Assurance 
Society, [1890] 2 Ch. 511 ; 05 L. J. Ch. 787 ; 75 
L. T. 17 ; 44 W. R. 082 ; 40 Sol. Jo. 021. 

Annotations : — Apld. lie Kensington, Longford v. Kensing- 
ton, [19021 1 Ch. 203. Refd. llonywood v. Ilonywood, 
11902] 1 Ch. 34 7 : lie Lysons, Beck v. Lynons (1912), 107 
L. T. 146 ; lie Holt. Holt r. Holt (191G), 85 L. J. Ch. 779. 

2301. — — Calls on shares.] — The rule 

that a specific legatee of shares liable to calls 
must take them cum oncre does not apply to calls 
made in the lifetime of a person who is tenant for 
life of the whole residuary estate, including the 
shares, as an entire fund. The true test is 
whether the shares have or not been separated 
from the general residue at the date of the call. — 
He Box (1803), 1 Hem. A M. 552 ; 3 New Rep. 05 ; 
33 L. J. Ch. 42 ; 9 L. T. 372 ; 12 W. R. 07 ; 71 
E. R. 242. 

2302. Bequest “ subject to ” payment 

of testator’s debts.] — Testator gave all his interest 
in certain leasehold farms mentioned in his will , A 
all the stock of every description thereon, A also 
all moneys due to him, to his son, subject never- 
theless to the payment of all his debts, funeral A 
testamentary expenses. 

Testator’s son continued in occupation A receipt 
of the profits of the farms for about three years, 
when the leases of the farms A the stock thereon 
were disposed of. Testator’s estate was involved 
in difficulties, A the liabilities to be discharged by 
the son , under the terms of the w ill, A as a condition 
of his accepting the bequest, greatly exceeded the 
value of the bequest : — Held : the son must be 
deemed to have elected to accept the bequest 
contained in the will, subject to payment of the 
debts, funeral A testamentary expenses ; but he 


2296 i. 


Implied contract .] — Robertson v. Junktn (1896), 26 S. C. R. 192. — CAN. 
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Sect. 4. — Acceptance and disclaimer by donee : Svb - 
sect. 1, A. (Sc B. ; sub-sects. 2 & 3.] 

was not personally liable to pay the same. — Re 
Cowley, Souch v. Cowley (1885), 53 L. T. 

494. 

2303. — — Successive interests given by 

will.] — Where testator gives successive interests, 
A adds to them a direction that the person who 
takes shall do a particular thing, A the devisee 
accepts the estate, there is a personal liability, 
capable of being enforced in equity, to perform the 
directions imposed by testator. — Re Williames, 
Andrew v. Williames (1885), 54 L. T. 105, C. A. 

Annotations : — Consd. Jay v. Jay, [1924] 1 K. B. 826. Apld. 

Jte Field, Sanderson v. Young Exors., [1925] Ch. 636. 

Held. Blackmore v. White, [1899] 1 Q. B. 293. 

Settled leaseholds.] — See Settle- 
ments, Vol. XL., pp. 050-652, Nos. 1805-1911. 

B . Condition to Keep Premises in Repair. 

2304* Person taking benefit under will — Duty 
to perform conditions attached to gift.] — Z. T. 

bequeathed certain leasehold property to which 
she had become entitled by will, to R. A., his 
exors., administrators, A assigns, absolutely, 
during the residue of her term therein, subject to 
the payment of the rent A performance of the 
covenants reserved A contained in the lease under 
which she held the premises ; A as to her residuary 
personal estate, subject to the payment of her 
debts, funeral, testamentary, A other expenses, 
she gave, devised A bequeathed the same to J. B., 
his heirs, exors., administrators, A assigns 
absolutely. The lease under which the premises 
thus bequeathed to R. A. were held contained a 
covenant by the lessee to keep them in repair : it 
appeared that, at the time of testatrix’s decease, 
dilapidations had taken place, but whether any 
of them had taken place before she came into 
possession of the premises was not shown. An 
order having been made, letting R. A. into 
possession A setting aside a sum of stock out of 
testatrix’s estate to indemnify the exors. : — Held : 
on the language of the will, A also on general 
principles, K. A. took the property cvm oncrc , A 
was liable as between himself on the one hand, A 
the exors. of Z. T. A her residuary legatee on the 
other, to do the repairs in respect of dilapidations 
existing at testatrix’s death. — ITickling v. Boyer 
(1851), 3 Mac. A G. 035 ; 21 L. J. Ch. 388 ; 20 
L. T. O. S. 33 ; 10 Jur. 137 ; 42 E. R, 404, 
L. C. 

Annotations : — Distd. Harris v. Poyncr (1852), 1 Drew. 174. 

Held. Bwainson v. Svvainson (1856), G De G. M. & G. 64 8 .* 

Swain son v. Svvainson (1858), 4 Jur. N. S. 1011 ; Pinfold 

v. Shlllingford (1877), 25 W. R. 425; lie Tomlinson, 

Tomlinson v. Andrew, [1898] 1 Oh. 232. 

2305. -.] — A. B. being devisee for life 

of premises, with a condition against committing 
any manner of waste A for keeping the same in 
good A tenantablc repair, became lunatic, A 
the premises were subsequently destroyed by 
accidental fire. A petition was then presented 
by the committee of the person who was also 
remainderman praying a declaration that the 
premises ought to be rebuilt at the expense of the 
lunatic’s estate, A a reference as to the amount 
of such expense, A out of what fund it ought to 
be defrayed. The Lord Chancellor made an order 
for the reference, holding that the words of the 
will created an obligation upon the tenant for life 
to rebuild the premises, & that the question of such 
liability was rightly brought before the ct. on the 


petition . — Re Skingley (1851), 3 Mac. A G. 221 ; 
20 L. J. Ch. 142 ; 10 L. T. O. S. 405 ; 15 Jur. 958 ; 
42 E. R. 240, L. C. 

Annotations: — Distd. Powys v. Blograve (1854), 4 De G. M. 
& G. 448. Folld. Gregg v. Coates. HodgBon v . Coates 
(1856). 23 Beav. 33. Distd. Miokletbwait v. Micklethwait 
(1857), 1 De G. & J. 504 ; Barnes v. Dowlinsr (1881), 
44 L. T. 809. Apld. Re Williames, Andrew v. Williames 
(1885), 54 L. T. 105. Consd. Batthyany v. Walford 
(1886), 33 Cb. D. 624. Refd. Re Williams, Williams v. 
Williams, [1897] 2 Cb. 12; Blackmore v. White, [1899] 
1 Q. B. 293 ; Re G., [1899] 1 Cb. 719. 

2306. .] — Gregg v. Coates, Hodgson 

v. Coates, No. 2290, ante. 

2307. .]— Testator, who died in 1878, 

devised some cottages A marsh lands upon trust 
for his wife for life, she out of the rents A profits 
keeping ‘*the premises in good tenantable repair & 
condition,” A after her death upon trust for C. in fee. 
In 1882 C. mortgaged his reversion in fee to the 
widow, who was in receipt of the rents A profits 
of the property as tenant for life. She died in 1897, 
A her exors. brought an action of foreclosure 
against C., who had made no payment either of 
principal or interest since the date of the mtge., 
A who set up the Statutes of Limitations. At the 
trial C. submitted to the usual judgment for fore- 
closure with arrears of interest limited to six years 
prior to the date of the writ, but counterclaimed 
damages against the estate of the tenant for life 
for non-repair of the cottages A depreciation of 
the marsh lands, alleging that the latter had been 
continuously mown against all custom, A had 
thereby been greatly impoverished, A offered to 
redeem on the footing that any damages awarded 
him should be set off in account against what was 
due on the mtge., A contended that on redeeming 
he was only bound to pay six years’ arrears of 
interest prior to the date of the writ. Testator 
had in 1874 granted ft seven years’ lease of the 
marsh lands, with a covenant by the lessee not to 
mow them oftener than once in any one year, but 
to keep them during the term in good condition, 
A the tenant for life in granting subsequent leases of 
the same lands had inserted covenants as to mowing 
similar to that in testator’s lease. The cottages 
were out of repair A the marsh lands had been 
depreciated to some extent by mowing : — Held : 
0. was entitled to damages for non-repair of the 
cottages, but not for depreciation of the marsh 
lands, the tenant for life in her dealings with the 
latter having followed the course that had been 
adopted by the testator. — Dingle v . Coppen, 
Coppen v. Dingle, [1899 1 1 Ch. 720 ; 08 L. J. Ch. 
337 ; 79 L. T. 093 ; 47 W. R. 279. 

Annotations : — Mentd. Powell v. Brodburst, [1901 ] 2 Oh. 160 ; 
Re Lloyd, Lloyd v. Lloyd, [1903] 1 Cb. 385. 

2308. .] — Testator devised a leasehold 

house to R. for life, she paying the rent A perform- 
ing the covenants of the lease ; he also left her the 
dividends of certain stocks for life. By the lease 
testator had covenanted to keep the house in 
repair. R. accojited the legacies A mortgaged her 
interests under the will to deft, society in one 
mtge. The society obtained an order for fore- 
closure but did not take possession of the house. 
R. was now a pauper lunatic. The trustees paid 
the lire insurance premiums on the house A the 
rent out of the dividends on the stock A handed 
over the balance to the society. The lessor claimed 
possession of the house on the ground of broach of 
covenants to repair it. The society disclaimed 
all interest in the house A declined to do the 
repairs although they claimed to be entitled to the 
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dividends on the stocks. On a summons to 
determine whether they were liable to do the 
repairs : — Held ; on accepting the legacies R. 
became personally liable to perform the covenants 
of the lease ; the society had done nothing to make 
themselves liable to do the repairs ; the gifts in 
the will were independent ; & the society were 
entitled to retain the dividends on the stocks 
without being liable under the lease . — Re Loom, 
Fulford v. Reversionary Interest Society, 
Ltd., [1910] 2 Ch. 230 ; 79 L. J. Ch. 701 ; 102 

L. T. 907 ; 54 Sol. Jo. 683. 

2309. No duty to complete unfinished 

building.] — Testator commenced building a column 
on his estate, which was only half finished at his 
death. By his will he declared that if the devisee 
for life of his estates “ should neglect to keep in 
complete repair the column then being erected,” 
he should forfeit his estate : — Held : this implied 
no obligation on the exors. to complete the column 
out of testator’s assets. — Joliffe v. Twyford 
(1858), 2(1 Beav. 227 ; 28 L. J. Ch. 93 ; 32 L. T. 
O. S. 141 ; 4 Jut. N. S. 1105 ; 63 E. R. 884. 

2310. Right of remainderman against 

tenant for life in possession.] — A house was devised 
to X. for life subject to a condition to keep it in 
repair, with remainder to A. for life with remainders 
over, the estates being all legal : — Held : A. had 
no remedy in equity against X. for breach of the 
condition. — Kinnerhley v. Williamson (1870), 
39 L. J. Ch. 788 ; 23 L. T. 39 ; 18 W. R. 1010. 

2311. Limitation of action.] — The 

limitations imposed by Civil Procedure Act, 1833 
(c. 42), s. 2, are not applicable to an action by 
remaindermen against the exors. of a deceased 
tenant for life in respect of damage to the estate 
during his lifetime by reason of his failure to fulfil 
his obligation to repair. Such an action is not 
based on tort, but on the equitable principle that 
where a person accepts a benefit under a will on 
condition that he shall discharge a certain liability, 
he takes the benefit cum onere , A a ct. of equity 
will not apply to the equitable remedy the limita- 
tion contained in sect. 2 of the Act as to the time 
within which the action must be brought. — 
Jay v. Jay, 1 1 024 ] 1 K. B. 820 ; 93 L. J. 1C. B. 
280 ; 130 L. T. 007, D. C. 

Annotation : — Apld. Re Field, Sanderson v. Young, [11)26] 

1 Cli. 630. 

Settled property.] — See Settlements, 

Vol. XL., pp. 019-051, Nos. 1882-1901. 


Sub-sect. 2. — When Acceptance Inferred. 

See Equity, Vol. XX., pp. 411-440, Nos. 1091- 
1711. 

2312. Presumption of acceptance — In absence of 
disclaimer.] — Re Birchall, Birciiall v. Ashton, 
No. 2318, post. 

2313. Acts of ownership — Entry Into possession.] 

— An estate being limited to the use of A. & his 
wife, & the heirs of their bodies, with remainder 
to A. in fee, <fc A. having died, leaving his widow, & 
G. an only son, & L. & H., only daughters, the 
widow, in 1735, by deed poll, in consideration 
of an annuity granted to her by G., & of natural 


affection, granted, surrendered, & yielded up the 
estate to him in fee ; & he afterwards, during her 
life, suffered a recovery. She died in 1707. G. 
died without issue, in 1779, having devised the 
estate to trustees, to secure an annuity to B., only 
son of his sister L., then dead, & subject thereto, to 
W., eldest son of B., for his life, with remainder 
to B.’s second son. In 1790, W., on liis father’s 
death, entered into possession of the whole estate, 
claiming under the will of G., & subsequently did 
various acts in the character of devisee for life. 
In 1814 he suffered a recovery of one moiety of the 
estate, & in 1816 conveyed the entirety to mtgees. 
in fee. In 1818, M., the descendant of II., the 
other coparcener, suffered a recovery of the other 
moiety, which, it was declared, should enure, 
subject to the trusts of a term to the use of W.’s 
mtgees. : — Held : although W. entered under the 
will. & manifested an intention to take the estate 
under it for his life only, that was immaterial, & 
he was remitted as to liis moiety to the original 
estate tail, which was barred by the recovery in 
1814. — Doe d. Daniel v. Woodroffe (1849), 2 
H. L. Cas. 811 ; 9 E. It. 1301; sub nom. Doe 
d. Daniel v. Woodroffe, Woodroffe v. Doe 
d. Daniel, 13 Jur. 1013, H. L. ; affg. (1840), 15 

M. & W. 760, Ex. Ch. 

Annotations : — Mentd. Tarte v. Darby (1840), 15 L. J. Ex. 

320 ; Spotswood v. Harrow (1850), 5 Exch. 110 ; Cowan 

v. Milbourn (1867), L. 1L 2 Exch. 230. 

2314. .] — A disclaimer by two out of 

three joint tenants, surrenderees of certain copy- 
hold lands belonging to a manor, executed before 
the admittance of the remaining joint tenant, but 
after the exercise by all the three of various act 
of ownership over the estate is void, & the lord is 
entitled to a fine as upon the admittance of all. — 
Bence v. Gilpin (1808), L. R. 3 Exch. 76 ; 37 
L. J. Ex. 36 ; 10 W. R. 705 ; sub nom. Bence v. 
Gilpin, Reeve v. Gilpin, 17 L. T. 655. 

Annotation : — Refd. R. v. Garland (1870), L. R. 5 Q. B. 269. 

2315. Acts not amounting to acts of ownership — 
Preservation of property.] — A college devisee in 
remainder, after estates for lives, in trust for 
purposes partly for their own benefit, & very speci- 
fic with respect to them, held not to have accepted 
the devise by acts done merely to preserve the 
fund ; & refusing to accept after the death of the 
tenants for life, the master was directed to reserve 
a proposal, in order to have it determined, whether 
it could be executed eg prks. — A.-G. v. Andrew 
(1798), 3 Ves. 633 ; 30 E. R. 1194, L. 0. ; affd. 
(1800), see 7 Ves. p. 223, H. L. 

Annotations: — Refd. Corbyn t\ French (1799), 4 Ves. 418 ; 

A.-G. v. Catherine Hall, Cambridge (1820), Jac. 381 ; 

A.-G. v. Christ’s Hospital (1831), 1 Russ. & M. 626; 

Cherry v. Mott (1836b 1 My. &: Cr. 123 ; Sinnett r. Herbert 

(1872), 7 Ch. App. 232. 


8ub-sect. 3. — Disclaimer. 

2316. Right to disclaim.] — A devisee in fee may 

by deed, without matter of record, disclaim the 
estate devised. 

A man “ cannot have an estate put into him in 
spite of his teeth.” I concur in that opinion, & 
think that the renunciation here having been by 


PART XII. SECT. 4, SUB-SECT. 2. 

2312 1. Presumption of acceptance — 
In absence of disclaimer .] — Where one 
to whom a devise primd facie beneficial 
to him is made, neither accepts nor 
rejects the same, but remains passive, 
he will be presumed to accept . — Re 
Dafoe, 2 O. R. 623.— CAN. 

2312 H. .] — Maunder v. 

Maunder, 11917] N. Z. L. R. 725. — 

N.Z. 


2 3 1 3 i . Acts of owner sh i p — Kntry into 
possession.] — Glkeson v. Cooke, 1 
Hog. 297.— IR. 

q. .] — nALi. v. Raymond, 8 

I. Ch. R. 83 ; Drury, temp. Nap. 80. — 

IR. 

r. .] — Dixon v. Fisher (1841), 

2 Robin. App. 345.— SCOT. 

t. Suing as legaiee .] — Quinton r. 
Frtth, 2 1. R. Eq. 396. — IR. 


PART XII. SECT. 4, SUB-SECT. 3. 

2316 i. Right to disclaim.] — The rule 
of English law that no legacy can vest 
in the legatee against his will, may 
legitimately be adopted in deciding 
questions under the Indian Law. — 
LAKSriAAMMA v. Ratnamma (1913), 
I. L. R. 38 Mad. 474.— IND. 

2316 ii. — — .] — Parnell v. Boyd, 
[1896] 2 I. R. 571, 602.— IR. 
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Sect. 4 . — Acceptance and disclaimer by donee : Sub- 
sects. 3 & 4.] 

deed under the hand So seal of the party, must have 
the effect of making the devise with respect to 
him null & void, &, consequently, that there must 
be judgment for pltf. (Abbott, C.J.). — Townson 
v. Tickell (1819), 3 B. So Aid. 31 ; 106 E. R. 575. 

Annotations: — Folld. Begbie v. Crook (1835), 2 Scott, 128. 
Retd. Doe v. Andrews (1827), 4 Bing. 348 ; Doe d. Winder 
v. Lawes (1837), 7 Ad. & El. 195 ; Browell v. Reed (1842), 
1 Hare, 434 ; Doe d. Chidgey v. Harris (1847), 16 M. & W. 
517 ; Siggers v. Evans (1855), 5 E. & B. 367 ; Xenos v. 
Wickham (1862), 13 C. B. N. S. 381 ; Peacock v. Eastland 
(1870), L. R. 10 Eq. 17. 

2317. How disclaimer may be made — By deed.] — 

A devisee in fee may, by deed, disclaim the estate 
devised, So after such disclaimer has no interest in 
the estate. — Begbie v. Crook (1835), 2 Bing. 
N. C. 70 ; 2 Scott, 128 ; 4 L. J. C. P. 264 ; 132 
E. R. 28. 

2318. .] — Where land is devised to a 

trustee, conduct which amounts to a disclaimer 
of the office of trustee will also amount to a dis- 
claimer of the legal estate. 

It is now established that a man’s assent to a 
devise is presumed unless he disclaims, which may 
be by conduct as well as by record or by deed 
(Lindley, L.J.). — Re Birchard, Birchall v. 
Ashton (1889), 40 Ch. I). 436 ; 60 L. T. 369 ; 37 
W. R. 387, C. A. 

Annotation : — Apld. lie Clout & Frewer’s Contract, [1924] 

2 Ch. 230. 

2319 . Not of record.] — Townson v. 

Tickell, No. 2316, ante . 

2320. After previous verbal assent.] — 

A devisee in trust on the reading of the will, after 
testator’s death, stated that he ought to have had 
£5 for being trustee : — Held : tiiese words were so 
ambiguous that they ought not to have been left 
to the jury as evidence of Ids assent to the devise. 
Qu. : whether a devisee in trust can disclaim by 
deed after previous assent to the devise in words. — 
Doe d. Chidgey v. Haiuus (1847), 16 M. A \V. 517 ; 
16 L. J. Ex. 190 ; 8 L. T. O. 8. 411 ; 12 J. P. 39 ; 
153 E. R. 1294. 

Annotations: — Refd. Young v. Grove (1847), 4 C. B. 668; 
Venables v. East India Co. (1848), 18 L. J. Ex. 266 ; 
Wright v. Wilkin (1860), 2 B. & S. 232 ; Re Lacy, Royal 
General Theatrieal Fund Assocn. v. Kydd, [1899] 2 Ch. 149. 

2321. By conduct.] — Re Birchall, Bir- 

cii all v. Ashton, No. 2318, ante. 

2322. .] — An ex or. -trustee survived 

testator for nearly thirty years without proving or 
acting or applying for or receiving a legacy given 
him in Ids official capacity. He had not, however, 
formally renounced or disclaimed : — Held : Ids 
conduct amounted to a disclaimer. — Re Clout So 
Frewer’s Contract, |1924] 2 Ch. 230 ; 93 L. J. 
Ch. 624 ; 132 L. T. 483 ; 68 Sol. Jo. 738. 

2323. By record.] — Re Birchall, Bir- 

chall v. Ashton, No. 2318, ante. 

2324. Effect of disclaimer — As regards donee — 
Interest in estate ceases.] — Townson v. Tickell, 
No. 2316, ante. 

2325. .] — Begbie v. Crook, No. 

*>317 ante. 

2326. Disclaimer In foreclosure suit 
Persons disclaiming entitled to costs.] — Defts. in a 
foreclosure suit, properly disclaiming, are entitled 
to their costs. — Silcock v. Roynon (1843), 2 \. So 
C. Ch. Cas. 376 ; 7 Jur. 548 ; 63 E. R. 166. 

2327. As regards third parties — Rights not 


affected.] — Testator, by a will not executed so as to 
pass freehold estates, gave freeholds & copyholds to 
his brother, on condition of the latter joining 
testator’s nephew in the purchase of certain annui- 
ties, So gave to the nephev* freeholds, leaseholds So 
personalty, on a similar condition. 

The brother disclaimed ; — Held : the nephew 
must make provision for one-half of the annuities. 
— Wilson v. WTlson (1847), 1 I)e G. So 8m. 152 ; 
9 L. T. O. 8. 291 ; 11 Jur. 793 ; 63 E. R. 1011. 

Annotations: — Consd. Haggar v. Neatbv (1854), Kay, 379. 

Refd. Wilson v. Wilson (1850), 19 L. J. Ch. 279 ; Middle- 

brook v. Bromley G863), 2 Now Rep. 224. 

2328. Presumption of disclaimer — Where mani- 
fest disadvantage to devisee.] — Devise of residuary 
real estate in lieu A discharge of all debts due from 
testator to devisee. Devisee dies intestate throe 
days after testator : — Held : as between the heir 
Sc personal representative of the devisee, that, it 
not Vicing manifestly for the disadvantage of the 
devisee to retain the devised estate, the ct. could 
not presume a disclaimer by her, consequently 
her heir was entitled to the estate, & debts claimed 
by her administrator as due to her from testator 
were discharged. But. semble , had it been mani- 
festly for the disadvantage of the devisee to retain 
the estate upon the terms proposed by the testator, 
the ct. might have presumed a disclaimer. — Harris 
v. Watkins (1856), 2 K. So J. 473 ; 09 E. R. 869. 

2329. Disclaimer by married woman — Legacy 
subject to restraint on anticipation — Married 
Women’s Property Act, 1882 (c. 75), s. 1.] — 
Since the passing of above Act, which by sect. 1 
enables a married woman to acquire & hold pro- 
perty as a feme sole , a married woman is entitled to 
disclaim a gift by her will or other disposition of 
personal property, notwithstanding that the pro- 
perty so given is subject to a restraint on antici- 
pation. 

Testatrix gave an annuity to a married woman, 
during her life for a separate use, without power of 
anticipation. The annuity was to commence from 
the death of testatrix So to be paid quarterly, So 
testatrix directed defts., whom she appointed 
exors. & trustees of her will, to set apart a fund for 
securing the annuity So testatrix gave the residue 
of her estate to tenants in common. Testatrix 
died in Feb. 1913. In May, 1913, defts. ascer- 
tained that it would be difficult to set aside a fund 
to answer the annuity without selling leasehold 
property which the residuary legatees were desir- 
ous of retaining. As the result of negotiations 
between the married woman So the residuary 
legatees, she agreed to disclaim the annuity in 
consideration of a lump sum to be paid her by 
them. 

On an application by the married woman for a 
declaration that she was at liberty to refuse So 
disclaim the annuity: — Held: having done 
nothing to accept the bequest of the annuity, she 
was entitled to refuse So disclaim it. — Re Wimperis, 
Wickkn v. Wilson, [1914] 1 Ch. 502 ; 83 h. J. Ch. 
511; 110L. T. 477 ; 58 Sol. Jo. 304. 


Sub-sect. 4. — Acceptance and Disclaimer of 

Blended Gifts. 

2330. One gift onerous — Whether donee may 
disclaim onerous gift & accept other — Distinct 


2321 i. 7 f ow disclaimer may be made 
— Ry conduct.] — Cobf.a n r. Elijott 
(1906). 11 (). L. R. 395 ; 7 O. W. It. 
13, 495. — CAN. 

a. Ry parol. 1 — Bingham v. Clan- 

morris (Lord) (1828), 2 Mol. 253. — IR. 


b. Effect of disclaimer .] — Toronto 
General Trusts Co. v. Irwin, 27 
O. R. 491.— CAN. 

c. -.] — If a fiduciary refuse to 
adiate, his portion accrues to the other 
heirs with the burden of the fidci 


commissum. — Ex p. De Jagek, [1907 J 
T. S. 287.— S. AF. 

2327 i. As repards third parties 

— Rights not affected .] — Muirhkad v. 
Muiriiead (1890), 17 R. (Ct. of Sese.) 
(H. L.) 45 ; 27 Sc. L. R. 917.— SCOT. 
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gilts.] — It was never laid down, that because you 
refuse one benefit by a will, clogged with some 
burden, therefore you are to be deprived of 
another benefit by the same will, unclogged witli 
any burden. Suppose a bequest to me of a house 
to live in it, & afterwards in the same will a bequest 
of £100 ; & I find it inconvenient to live in the 
house : there is an intention of benefit to me, 
intending to give me more than I find it conve- 
nient to accept of : but that shall not deprive me 
of the other benefit (Grant, M.R.). — Andrew v . 
Trinity Hall, Cambridge (1804), 9 Ves. 525 ; 
32 E. R. 706. 

Annotations : — Consd. Warren v. Jtudall, Ex p. Godfrey 
(1860), 1 John. & H. 1. Mentd. A.-G. v. Fishmongers Co., 
Hulberts’ Charity (1837), Coop. Pr. Cas. 85. 

2331 . .] — Testator gave certain 

real estate & some shares in a banking co. to his 
exors. in trust for an infant, but soon after testator’s 
death the bank became insolvent, & its affairs were 
wound up, & in a suit by the official manager a 
large debt was established as due from testator’s 
estate, in respect of the shares. The exors. had 
assented to the bequest of the shares to the infant, 
& received dividends: — Held: the infant on 
coming of age having repudiated the bequest of the 
shares, the debt in respect of them was not to be 
thrown on the real estate devised to the infant, but 
to be borne by the residuary estate. — Moffett v. 
Bates (1857), 3 8m. & G. 468 ; 26 L. J. Ch. 465 ; 
28 L. T. O. 8. 352 ; 3 Jur. N. 8. 200 ; 5 W. R. 338 ; 
65 E. R. 740. 

Annotations Apld. Warren v. Tindall, Ex p. Godfrey (1860), 
1 John. & H. 1 ; Aston v. Wood (1874), 43 L. J. Ch. 715. 

2332. ■ .] — Testator gave £1,000 

to a daughter by his will, & by a codicil gave 
certain shares to his sons & daughters, & others, & 
directed that all calls should be borne by “ his 
sons & daughters,” etc. in proportion to their 
interests : — Held : the daughter might take the 
£1,000, & disclaim the shares. — Bong v. Kent 
(1865), 6 New Rep. 354 ; 12 L. T. 794 ; 11 Jur. 
N. 8. 724 ; 13 W. R. 961. 

2333 . .] — Shares in a co. were 

given, together with other property, <fc were 
onerous : — Held : the legatees could repudiate the 
shares, <fc take the rest of the gift. — A ston v. Wood 
( 1874), 43 L. J. Ch. 715 ; 31 L. T. 293 ; 22 W. R. 
893. 

2334 . .] — Testator devised & be- 

queathed a freehold house & the furniture & effects 
therein on trust for A. & B. for life. The house was 
subject to a nitge. for more than its value : — Held : 
A. & B. were entitled to the use of the furniture 
without keeping down the int erest on the rntge. — 
Sykr v. Gladstone (1885), 30 Ch. D. 614; 34 
W. R. 565. 

Annotations : — Distd. Re Hotehkys, Freko v. Calmady 
(1886), 32 Ch. D. 408. Expld. Frewen r. Law Life Aasco." 
Hoc., 11896] 2 Ch. 511. The Rubject of the headnote 1 h not 
referred to in the arguments or judgment, & does not 
appear to me to have been decided, or to have arisen, in 
the case at all (North, J.). Apld. lie Kensington, Long- 
ford v. Kensington, [1902] 1 Ch. 203. Consd. & Folld. 
lie Lysons, Beck v. Lysons (1912), 107 L. T. 146. 

2335 . .] — Testatrix gave “ all 

my real & personal estate ” to trustees “ upon 
trust at their discretion to sell all such parts thereof 
as shall not consist of money,” & out of the pro- 
duce to pay her debts & funeral & testamentary 
expenses, & invest the residue, “ & shall stand 
possessed of such real & personal estate, moneys, 
& securities ” upon trust “ to pay the rents, 
interest, <fe dividends & annual produce thereof ” 
to T. during her life, with a clause of forfeiture on 
alienation, & after the decease of T. testatrix 
devised & bequeathed “ my real & personal estate 

J. — VOL. XLIV. 


& the securities on which the same may be invested 
unto & to the use of V., his heirs, exors., adminis- 
trators, & assigns for ever, according to the nature 
& quality thereof respectively.” At her death 
she was entitled in fee to the P. estate, which was 
unincumbered. Some time after her death a 
remainder in fee to which she was entitled in the 
B. estate, which was subject to mtges. made by 
prior owners & was out of repair, fell into posses- 
sion, & its income was only sufficient to pay the 
interest on the mtges. The trustees took out a 
summons for directions as to interest & repairs. 
The tenant for life contended that she could dis- 
claim the B. estate, the remainderman contended 
that the rents of the P. estate were liable for the 
interest on the mtges. of the B. estate & for 
repairs of that estate : — Held : as the P. & B. 
estates were not specifically mentioned, but only 
formed parts of one gift in general terms, T. could 
not accept one & refuse the other. 

There are two things given to the legatee, & the 
legatee is in no way bound to take one if he does 
not like to take it, but on the other hand, he may 
take the one entire & separate thing which is given 
to him without taking the other. But hero what is 
given to the tenant for life, & to the remainderman 
is an aggregate, & what results from that aggregate 
is given to both of them. In my opinion under 
those circumstances if the tenant for life likes to 
accept the gift, & likes (o accept it by entering into 
possession of part of the property, he cannot say 
1 will take possession of this, & take it with the 
obligation thus thrown upon me, but at the same 
time I will reject another part of that one integral 
gift which is given to me by testatrix (Cotton, 
L.J.). — He Hotchkys, Freke v. Calmady (1886), 
32 Ch. I). 408 ; 55 L. J. Ch. 516 ; 55 L. T. 110 ; 
34 W. R. 569, C. A. 

Annotations : — Consd. Frewen v. Law Life Assco. Soc., [1 896] 
2 Ch. 551 ; He Kensington, Longford v. Kensington, [1902] 
1 Ch. 203 ; Re Lysons, Peek v. Lysons (1912), 107 L. T. 
1 16. Mentd. Conway v. Fenton (1888), 40 Ch. D. 512 ; Re 
Montagu, Derbyshire v. Montagu, [1897] 1 Ch. 685 ; Re 
Freman, Dirnond v. Newburn, [1898] 1 Ch. 28 ; Re 
Tomlinson, Tomlinson v. Andrew, [1898] 1 Ch. 232; Re 
Douglas & Powell’s Contract, [1902] 2 Ch. 296 ; Holly- 
wood v. Honywood, [1902] 1 Ch. 347 ; Re Willis, Willis v . 
Willis, [1902 ] 1 Ch. 1 5 ; Re Farnham’s Settlint., Law Union 
(ft Crown Insce. r. Hartopp [1904 J 2 Ch. 561 ; Re McClure’s 
Trusts, Carrr. Commercial Union Insce. (1906), 76 L. J. Ch. 
52 ; Re WogstatT’s S. K., [1909] 2 Ch. 201 ; Gresliam Life 
Assee. Soc. v. Crowther (1914), 111 L. T. 887 ; Re Johnson, 
Cowley v. Public Trustee. 11915] 1 Ch. 435 ; Re Gray, 
Public Trustee v. Woodhouse. [1927] 1 Ch. 212 ; Re 
Robins, Holland r. Gillam, [1928] 1 Ch. 721. 

2336 . .] — lie Loom, Fitlford v. 

Reversionary Interest Society, Ltd., No. 2308, 

2337 . -.] — Testatrix by her will 
bequeathed unto L., “ my leasehold messuage 
with the appurtenances belonging thereto situate, 
etc., wherein I now reside for all the residue of the 
term for which the same premises are held subject 
to the rent reserved by & the covenants & condi- 
tions contained in the lease under which the 
premises are held, together with all articles of 
personal or domestic or household or stable or 
garden nse or ornament & all the horses & carri- 
ages, harness & saddlery belonging to me & not 
hereby otherwise disposed of. I bequeath to L. 
all the ready money which at my decease may be 
in my house or standing to the credit of my 
current account at my bankers.” She also gave 
L. a life interest in certain trust funds. The lease 
being onerous : — Held : there being a separate & 
independent gift of the chattels, the legatee was 
entitled to disclaim the gift of the leasehold house 
& accept the other bequests contained in the will. — 
lie Lysons, Beck v . Lysons (1912), 107 L. T, 146 ; 
56 Sol. Jo. 705. 
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Sect. 4 . — Acceptance and disclaimer by donee : 
sects. 4 & 6. Sect. 5 : Sub-sects. 1 dfr 2, 

2338. Testator’s intention con- 
sidered.] — Where testator makes several bequests 
to a devisee, one of which is clogged with a burden 
created by testator, it is a question of the intention 
of testator, to be gathered from the will, whether 
the devisee must elect to take all or none of the 
gifts in the will, or whether he may accept the bene- 
ficial gifts A repudiate that which is burdensome. 

Testator bequeathed a legacy to A. A devised 
freeholds to A. & his wife for their lives, with 
remainder over, A after several intervening gifts 
bequeathed leasehold premises to A. : — Held : A. 
might take the legacy & the freeholds, A repudiate 
the bequest of the leasehold. — Warren v. Rudall, 
Ex p. Godfrey (1800), 1 John. A H. 1 ; 29 

L. J. Gh. 643 ; 2 L. T. 693 ; 8 W. R. 331 ; 70 
E. R. 637 ; sub nom. Warren v. Rudall, IIall v. 
Warren, 6 Jiir. N. S. 395. 

Annotations : — Apld. Green t\ Britten (1872), 42 L. J. Ch. 
187 ; Aston v. Wood (1874), 43 L. J. Ch. 715. Mentd. 
Taylor v. Sparrow (18(53), 4 (Jiff. 703 ; Leathes v. Leu then 
(1877), 5 Ch. D. 221 ; lie Cowin, Cowiu r. Gravctt (188(5), 
33 Ch. D. 179. 

2339. .] — When by a will 

two distinct legacies are bequeathed to the same 
person, one of them being onerous & the other 
beneficial, primd facie the legatee is entitled to 
disclaim the onerous legacy A to take the other. 
If, however, onerous property A beneficial pro- 
perty are included in the same gift, primd facie 
the legatee cannot disclaim the onerous A accept 
the beneficial ; he must take the whole gift or 
none of it. Rut this primd facie rule may be 
rebutted if the will manifests a sufficient intention 
of testator to the contrary. 

It appears to me plain that when two distinct 
legacies or gifts are made by will to one person he 
is, as a general rule, entitled to take one A disclaim 
the other, but that his right to do so may be 
rebutted if there is anything in the will to show that 
it was testator’s intention that that option should 
not exist (Fry, J.). — Guthrie v. Walrond (1883), 
22 Ch. 1). 573 ; 52 L. J. Ch. 1(55 ; 47 L. T. 614 ; 
31 W. R, 285. 

A limitations : — Apld. He Hotchkys, Freke v. Calmady (188G), 
32 Ch. 1). 408 ; Frcwen v. Law Life Assce. Soo., [189(5] 
2 Ch. 511. Refd. He Lord 8: Fullerton (1895), 65 L. J. Ch. 
184 ; He Lvsons, Beck v. Lysons (1912), 107 L. T. 146. 
Mentd. He Prater, Deslnge v. Beuro (1888), 57 L. J. Ch. 
342 ; Tie ClementH, Clements v. Pearsall, [18911 1 Ch. 665 ; 
He Woodin. Woodln v. Glass, [1895] 2 Ch. 309 ; He Clark, 
McKeclmJe v. Clark, [1904] 1 Ch. 294 ; He Eyre, Johnson 
v. Williams, [1917] 1 Ch. 351. 

2340. Single & undivided gift.] — A.-G. 

v. Brack enbuky, No. 2298, ante. 

2341. .J — Request of six lease- 

hold villas to one for life, A by a subsequent codicil 
reciting his death, bequest of the same to another, 
together with any other house testator might build 
on an adjoining space of ground, “ together with 
the ornamental park I am now forming opposite 
that cottage & villas,” for his life : — Held : the 
legatee could not take the villas without the park, 
of which the tenure was onerous. — G reen r. 
Britten (1872), 42 L. J. Ch. 187 ; 27 L. T. 811. 
Annotation : — Folld. Guthrie v. Walrond (1883), 22 Ch. D. 

2342. -.] — Testator specifically 
bequeathed certain personal estate upon trusts for 
H. A her children after payment thereout of a 
legacy A of his debts A funeral expenses, A 


bequeathed his residuary estate to pltf., whom he 
appointed his exor. Part of the residuary estate 
consisted of a leasehold house, held for a term at a 
rack rent A considerably out of repair. This 
leasehold being worthless, pltf., five months after 
testator’s death, surrendered it to the landlord, 
who would only accept a surrender on payment 
of rent for two A a half quarters from testator’s 
death A a sum for dilapidations. The residuary 
estate as a whole was valuable : — Held : pltf. was 
not entitled to have the sums which he had paid 
to the landlord for dilapidations A for rent subse- 
quent to testator’s death paid out of the specifically 
bequeathed property as being debts of testator. 

If the residuary legatee accepts the residue, he 
accepts the leasehold which forms part of it, A it 
makes no difference that it is not specifically 
bequeathed to him (Jessel, M.R»).— -Hawkins v. 
Hawkins (1880), 13 Ch. D. 470 ; 44 J. P. 329 ; 
sub nom.. Re TTawkins, Hawkins v. Hawkins, 42 
L. T. 300 ; 28 W. R. 526, 0. A. 

Annotations: — Apprvd. Eeclcs v. Mills, 118981 A. C. 360. 

Consd. He Betty, Betty v. A.-G., [1899] 1 Ch. 821. Reid. 

He Hughes, Ellis v. Hughes (1913), 109 L. T. 509. 

2343. — .] — Re Hotcjikys, Freke 

v. Calmady, No. 2335, ante. 

2344. — .] — Testator devised his 

P. freeholds A all other his real estate to certain 
uses, being in effect uses in strict settlement. Ho 
also bequeathed his leaseholds to trustees upon 
trust to pay the rents A hold the leaseholds on 
trusts corresponding to the uses limited of his 
freeholds so far as the law would allow. 

He bequeathed the residuary personal estate 
to liis trustees upon trust to pay his funeral A 
testamentary expenses, debts, A legacies, A to 
stand possessed of the residue upon the trusts 
which w ould be applicable thereto if the same had 
arisen from the sale of his P. freeholds, A so that 
the same should he deemed to he impressed with a 
trust for investment in the purchase of freeholds. 
Testator died on June 24, 1900. Early in 1900 
testator agreed to purchase land in P. for 1*60,000 
of which lie paid on account only 1*4,000 in his 
lifetime. The |)roperty was worth somewhat 
less than £60,000. The question arose whether the 
real estate must hear the wiiole unpaid purchase- 
money, under Locke King’s Acts, or whether the 
personal estate should hear the deficit. At the 
date of his death testator was also entitled to a 
leasehold house subject to a mtge. of £10,000. 
The rntgo. was paid oil on the sale of the house, 
which realised only £8,400. A similar question 
arose as to this deficit of £1,600 : — Held : there 
w r as an aggregate gift of incumbered A unin- 
cumbered property, including the leaseholds, A 
the beneficiary could only take the benefit subject 
to the burden. The deficits must bo borne by the 
aggregated freeholds A leaseholds, the personal 
estate being exonerated. — Re Kensington, Long- 
ford (Earl) v. Kensington, [19021 1 Ch. 203 ; 71 
L. J. Ch. 170 ; 85 L. T. 577 ; 50 W. R. 201 ; 18 
T. L. R. 89 ; 46 Sol. Jo. 176. 

Annotations: — Distd. Tie Holt, Holt v. Holt (1916), 85 

L. J. Ob. 779. Refd. He Lysons, Beck r. Lysons (1912), 

107 L. T. 146. Mentd. lie Egmont’s S. E., Lofroy v. 

Egmont, [1912] 1 Ch. 251. 

2345. .J Re Sitwell, Worsley 

r. Sitwell (1913), 57 Sol. Jo. 730. 

2346. .J— Guthrie v. Walrond, 

No. 2339, ante. 

to bo gathered from tlio will t hat tho 
donee must. t ake all or none of the gifts 
will prevail over the beneficiary’s primd 
facie right to accept one & reject tho 
other . — He Pearce, [1926] N. Z. L. R. 
698. — N.Z. 


PART XII. SECT. 4, SUB-SECT. 4. 

2338 i. One gift oner mis — Whether 
donee may disclaim onerous gift & acrept 
other — Distinct gifts — Testator's inten- 
tion considered.}— Fairtlough v. John- 
stone (1865), 16 1. Ch. R. 442.— 1R. 


2338 ii. .]— 

Although where a testator givcw two 
distinct proper! lew in tho Hamc will to 
the same person Sc one of these is not 
acceptable to the donee, primd faerie 
he Is entitled to disclaim it & take the 
other, yet a clear intention of testator 
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Pakt XII. — Legal Incidents of a Gift by Will. 


Sub -sect. 5. — Withdrawal of Acceptance 

or Disclaimer. 

2347. Whether disclaimer may he retracted.] — 

Johnson v. Richardson (1781), Rom. 78, L. C. 

2348. Disclaimer with assertion of higher 

title .]-— Where the devisee of an estate refused to 
take it, saying she was entitled as heir-at-law, & 
would not accept any benefit by the will of the 
devisor : — Held : this was not such a disclaimer as 
prevented her from afterwards bringing ejectment 
& relying on her title as devisee. — D oe d. Smytii 
v . Smyth (1826), 6 B. & O. 112 ; 0 Dow. & Ry. 
K. B. 136 ; 6 L. J. O. S. K. B. 13 ; 108 E. R. 394. 

Annotations : — Refd. Begbie v. Crook (1835), 2 Scott, 128 ; 

Doe d. Winder e. Lawes (1837), 7 Ad. & El. 195 : Doe d. 

Chidgey v. Harris (1847), 16 M. & W. 517 ; Blckley v. 

Blckley (1867), L. R. 4 Eq. 216. Mentd. Siggers v. Evans 

(1855), 5 E. & B. 367. 

2349. Disclaimer not acted on.] — Trustees 

accepted & held a trust legacy in trust for pltf. 
for life & after her death for her son for life & 
after his death for the residuary legatees, but 
pltf., being annoyed at the terms of the will, 
refused to receive the income, & with her consent 
it was paid to her son. 

On the death of her son eight years later pltf. 
retracted her refusal quoad future income. 

The residuary legatees took the view that pltf.’s 
refusal amounted to a disclaimer of her interest 
in the legacy & could not be retracted : — Held : 
(1) pltf.’s refusal to receive the trust income could 
not be treated on the footing of disclaimer of a 
legacy ; (2) as neither the trustees nor residuary 
legatees had changed their position on the faith 
of that refusal, it could be retracted quoad future 
income. 

Scmblc : an actual disclaimer, until acted on, 
may be retracted. — Re Young, Eraser v. Young, 
L1913J l Ch. 272; 82 L. J. Oh. 171 ; 108 L. T. 
292 ; 29 T. L. R. 224 ; 57 Sol. Jo. 265. 

2350. Refusal of property by life tenant — 

Right to Interest in proceeds of sale.] — Leaseholds, 
specifically bequeathed to married women suc- 
cessively for life, for their separate use, with 
remainder to infants, proved damnosa ha* red it as. 
The ct. decreed a sale notwithstanding the exors. 
had so far assented to the bequest as to put the 
first tenant for life into possession. 

The second tenant for life, who had declined the 
property in specie, was held, nevertheless, entitled 
to a life interest in the proceeds of the sale, & that 
without such life interest contributing to the 
charges on the estate which accrued since she 
became entitled in possession. —Lonsdale (Earl) 
v. Berchtoldt (Countess) (1857), 3 K. & J. 185 ; 
3 Jur. N. 8. 328 ; 69 E. R. 1074. 

A nn otutians .‘—Mentd. Re Skinner’s Trusts (1860), 1 John. 

& II. 102 ; Re Bowes, Strathmore r. Vane, £ 1 896 J 1 Ch. 

507. 

2351. Refusal by tenant for life to receive 

Income.] — Re Young, Eraser v. Young, No. 2310, 
ante. 

2352. Whether acceptance may be retracted.] — 

Testator gavo £400 a year to the governors of 
Christ’s Hospital, upon condition to receive four 
boys or four girls annually, to be nominated by the 
president & governors of Guy’s Hospital. Eor a 
time they received the income <fc admitted the 
nominees, & then refused : — Held : having once 
accepted the gift, subject to the condition, they 
could not repudiate it ; & decreed accordingly. — 


A.-GL v. Christ’s Hospital (1831), Taml. 393 ; 
1 Russ. & M. 626 ; 9 L. J. O. S. Ch. 186 ; 48 E. R. 
156. 

Annotation : — Reid. Re Robinson, Wright v. Tugwell, [1892] 

1 Ch. 95. 

2353. By executors of legatee.] — D. by his 

will bequeathed to W. certain personal estate of 
the value of £7,487, upon trust for D.’s daughter, 
the wife of B. during her life, & provided she died 
without issue, he bequeathed the same to R., his 
heirs & assigns. B. by his will bequeathed the 
said & all his other personal estate to 8. & deft., 
upon trust to pay debts & legacies, & as to the 
residue in trust for such purposes as his wife 
should by her will appoint, & in default of such 
appointment, in trust for her exors. & adminis- 
trators. B. appointed 8. & deft, exors. of his 
will, <fc died, leaving his wife him surviving. After 
the death of B. his wife, appointed deft, with two 
other persons trustees of the will of D. in the 
place of W. & all the personal estate of D. was 
assigned by W. to them. The wife of B. appointed 
deft., with the two last mentioned persons, exors. 
of her will, & bequeathed to them the whole of 
her personal property on certain trusts. 8ho died 
without ever having had issue, & more than two 
years after her death, S. & deft., on being applied 
to for payment of legacy duty, on the above sum 
of £7,487, by a certain writing, signed by them, 
reciting the bequest by D. to B. professed to 
disclaim & renounce such bequest : — Held : it was 
not competent for deft, to disclaim the bequest 
after B. had accepted & bequeathed it, <te deft, 
was liable as exor. of B. to pay a legacy duty of 
10 per cent. — A.-G. v. Munby (1858), 3 II. & N. 
826 ; 157 E. R. 701. 

2354 . By joint tenant.] — Bence v. Gilpin, 

No. 2314, ante. 


Sect. 5. — MODES OF FAILURE OF A GIFT. 

Sub-sect. 1 . — Satisfaction. 

Sec, generally , Equity, Vol. XX., pp. 449-494. 


Sub-sect. 2. — Ademption. 

A* In General . 

See , generally. Equity, Vol. XX., pp. 449—494. 

2355. Nature of ademption.] — Lee v. Lee, No. 
2392, post. 

2356. Application of doctrine.] — Testatrix by 
her will, made in Feb. 1897, gave a moiety of a 
trust fund of £8,000 on deposit at V. & co. to 
which she was entitled, subject to a prior life 
interest, to her nephews & nieces. She bequeathed 
her residue, including money at her bankers & on 
deposit witli V. & co. to 8. 

In Mar. 1897, the prior life interest deter- 
mined ; & on Dec. 14, 1897, £4,000 was transferred 
by the trustee to testatrix’s deposit account with 
V. & co. : — Held : the plain rule in cases of ademp- 
tion was to inquire whether the specilic thing given 
remained or not at the deatli of testator. Here the 
£4,000, the moiety of the trust fund of £8,000, 
was intact & was not adeemed either in whole or 
in part. — Re Vickers, Vickers v. Mellor (1899), 
81 L. T. 719 ; 44 Sol. Jo. 90. 


PART XII. SECT. 5, SUB-SECT. 2.— A. 

2356 i. Application of doctrine.) — Re 
Shepherd (Out.), [192412 D. L. R. 179. 

—CAN. 

2356 ii. .] — Legacy to tho parish 

priest of the parish of 1C. for tho erection 
of a new chapel in the town of C, : — 


Held : adeemed by a gift of a like sum 
for tho same purpose to tho Roman 
Catholic Archbishop of the dfooeHO by 
testator in his lifetime.— Griffith v. 
BOURKE, BOURKE V. GRIFFITH, 21 L. R. 
Ir. 92.— IR. 

2356 ill. -.] —Hayes t\ Williams, 


[19181 I I. R. 6.— IR. 

2356 iv. .] — Anderson v. Thom- 
son (1877), 4 R. (Ct. of Sess.) 1101 ; 14 
8c. L. R. 654.— SCOT. 

2356 v. .1 — Maclean v. Mac- 
lean’s Executrix, [1908] S. CL 838. — 
SCOT. 
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Sect. 5. — Modes of failure of a gift : Sub-sect. 2, A. 

B. (a).J 

2357. To appointment by will.] — Be 

Moses, Beddington v . Beddington, No. 2429, 
post. 

2358. To residuary gilt.] — Testator be- 

queathed to a legatee “ all my stocks, shares, & 
other investments,’ * & appointed another person 
his exor., to whom he gave all the remainder of 
his property, “ including any balance I may have 
at my agents.” He subsequently became a 
lunatic, not so found by inquisition, A a receiver 
of his property was appointed. At that date lie 
had at his agents a sum of £604 5s. 2d. An order 
was made directing the agents to pay to the 
receiver £104 5s. 2d., which was applied for the 
lunatic’s benefit, A to pay the balance of £500 into 
ot., A directing the investment of the £500 in 
India 3£ per cent, stock. It was invested in the 
purchase of £714 4s. 3d. such stock, which re- 
mained at the death of testator. He left little 
property except this stock : — Held : Lunacy Act, 
1890 (c. 5), s. 123, did not apply to the conversion 
of money into stock, but only to the conversion 
of property into money, nor did it apply to a 
residuary bequest, A there was no ademption A 
the specific legatee was entitled to the stock. — 
Be Walker, Goodwin v. Scott, [1921] 2 Oh. 63 ; 
90 L. J. Oh. 433 ; 125 L. T. 764 ; sub uom. Be 
Waller, Goodwin v. Scott, 65 Sol. Jo. 534. 

2359. Subject-matter ceasing to exist.] — Where 
a legacy shall be extinct, the estate out of which it 
issued being determined. — M organ v. Morgan 
( 1680), Cas. temp. Finch, 464 ; 23 E. K. 251. 

2360. .] — Lee v. Lee, No. 2392, post. 

2361. .] — M., by her will dated in 1805, 

directed the trustees thereof to stand possessed of 
the sum of £1,500, then invested in the Bombay, 
Baroda, A Central India By. co., upon trust for 
her brother, who had then disappeared, lor life, 
if he should present himself to the trustees within 
five years after her death ; & after the five years 
or the decease of her brother, whichever should 
first happen, she bequeathed the sum of £500, 
part of the Bombay, Baroda, A Central India 
Bail way shares, to the trustees of a charity for 
the benefit thereof. M. was at the date of her 
will possessed of about £1,900 in the raihvay, but 
at the date of her death in 1881 she was possessed 
of no property therein, A the brother had not 
appeared : — Held : the legacy to the charity was 
a specific A not a demonstrative legacy, A the 
investment out of which it was given having ceased 
to exist, the legacy was not payable to the charity 
out of testatrix’s general estate. — Be Sayeb, 
McClellan v. Clark (1884), 53 L. J. Ch. 832 ; 
50 L. T. 616. 

Annotation# : — Apld. Re Robe, Slade v. Walpole (1889), 

61 L. T. 497 ; Rc Pratt, Pratt v. Pratt, H 804 J 1 Ch. 491. 

2362. -.] — Testatrix bequeathed £200 to 
trustees on trust to accumulate for twenty-one 
years, A then to lay out the accumulated fund in 
repairing certain premises, A to pay the surplus 
to the same persons to whom the premises were 
devised ; A then devised the premises in strict 
settlement. She afterwards sold the premises, 
& by a codicil bequeathed the purchase-money to 
the original devisee for life absolutely, A the 
codicil contained no reference to the £200 : — 
Held : it was adeemed. — W hiteway v. Fisher 
(1861), 9 W. B. 433. 

2363. .] — Testator, reciting that he w T as 

entitled, after the death of his sister, to £5,602 


consols, bequeathed to his son the sum of £2,000 
consols, part thereof, or a sum equal thereto, to be 
transferred or paid to him when the same should 
be received by his exors. After the date of his 
will testator’s sister died, A he received the £5,602 
Consols, which he sold out A mixed with his other 
moneys. He afterwards confirmed his will by a 
codicil, but died without having any sum of 
Consols : — Held : the particular fund, part of 
which was given to the son, being no longer in 
existence, the legacy failed. — Oliver v . Oliver 
( 1871), L. B. 11 Eq. 506 ; 40 L. J. Ch. 189 ; 24 
L. T. 350 ; 19 W. B. 432. 

2364. - — — Devise of house contracted to be 
purchased — Sale repudiated by vendors before 
testator’s death.] — Testator by his will, made in 
1919, devised a freehold house, therein described 
as “ recently contracted to be purchased by mo ” 
in trust for his granddaughter as therein men- 
tioned, & ho directed that in case the purchase 
should not have been completed in his lifetime all 
purchase-money A costs A expenses incident to 
the completion of the purchase should be paid 
out of his general personal estate. Between the 
date of testator’s will A his death in 1920, the 
vendors repudiated their contract to sell the house 
to testator on the ground that they had agreed 
to sell the house to testator’s agent in the mistaken 
belief that he was acting as agent of tho tenant : — 
Held : at the date of testator’s death no enforce- 
able contract existed between him A the vendors, 
A the specific devisee was not ent itled to require 
from the residuary legatees payment of the moneys 
which would have been laid out in completing the 
purchase A paying tho expenses had there been a 
contract binding on testator. — B c. Bix, Steward 
v. Lonsdale (1921), 90 L. J. Ch. 474 ; 125 L. T. 
21(5; 65 Sol. Jo. 513. 

2365. Subject-matter not found at testator’s 
death.] — Where a particular chattel is specifically 
described A distinguished from all other things 
of the same kind A is not found among testator’s 
effects it fails ; or if disposed of in testator’s life- 
time it is an ademjition of such legacy. — P urse v. 
Snarl in (1738), as reported in 1 Atk. 414; 26 
E. B. 262, L. C. 

Annotations : — Refd. Jeffreys v. Jeffreys (1743), 3 Atk. 120 ; 

Wingfield r. Newton (1711), 9 Mod. ltop. 428; Door 

v. Geary (1749), 1 Ves. Sen. 235 ; Avelyn v. Ward (1750), 

1 Ves. Son. 420 ; Sleecli v. Thorington (1751), 2 Ves. Sen. 

560; Ashburner v. Macguiro (1786), 2 Bro. C. C. 108 ; 

Simmons v. Vallanco (1793), 4 Bro. C. C. 945 ; Re Will- 

cocks, Warwick v. Willcoeks, [1921] 2 Ch. 327. 

2366. Destruction of subject-matter.] — Testator 
gave specific chattels to a legatee, A he gave the 
residue of his estate & effects to his exors. ; having 
insured these chattels, testator took them with 
him on an Indian voyage ; the ship was lost at 
sea, the goods perished A testator was drowned ; 
A the exors. received the moneys in which the 
goods had been insured from the insurers. In a 
suit for the administration of testator’s estate : — 
Held : testator A the chattels having perished 
t ogether the legatee had no interest in the chattels, 
A, consequently, not in the insurance money ; but 
that it vested in the exors. as part of the residuary 
estate. — D uriiant v. Friend (1852), 5 De G. & 
8m. 343 ; 21 L. J. Ch. 353 ; 19 L. T. O. S. 152 ; 
16 Jur. 709 ; 64 E. B. 1145. 

Annotations : — Apld. Jenkins v. Jones (1866), L. R. 2 Kq. 

323. Refd. Rayner v. Preston (1881), 18 Ch. D. 1. Mentd. 

Dorin v . Dorin (1875), 39 J. P. 790. 

2367. .] — Testator made a devise of ad vow- 

sons in Ireland. The Irish Church Act, 1869 
(c. 42), was then passed abolishing advowsons A 


2366 1 . Destruction of subject-matter.] — Trustees, Executors & Agexcy Co., Ltd. v. Scott (1898), 24 V. L. R. 522. 
-AUS. 
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giving their owners a right to compensation. 
Testator after the passing of tho Act made a 
codicil to his will & then died. Compensation for 
the advowsons was claimed on behalf of the 
devisee, & was ascertained & made payable to the 
exors. of testator : — Held : tho compensation 
money was payable to the exors. of testator, & not 
to the devisee of the advowsons. — F rewen v. 
Frewen (1875), 10 Ch. App. 610 ; 33 L. T. 43 ; 
23 W. It. 864, L. JJ. 

Annotation : — Mentd. Re Price, [1928] Ch. 579. 

2368. .] — Lee v. Lee, No. 2392, post. 

2369. Advance in testator's lifetime.] — An 
advance <fc settlement of £10,000 stock by testator, 
upon the marriage of his daughter, was held, upon 
evidence of the circumstances of the family 
property, & of the declarations of testator, not to 
be an ademption of a bequest of £30,000 like stock, 
given upon similar trusts by his will made in the 
preceding month & pending the treaty of mar- 
riage. — Hill v. Collett (1839), 8 L. J. Ch. 189. 

2370. Invalid appropriation of legacy duo — By 
testator-executor.] — A sole extrix. was entitled to 
pecuniary legacies of £10,000 & £1,000 under the 
will. By her own will she specifically bequeathed 
those legacies, describing them as “ the two 
several sums of £10,000 A £1,000.” During her 
life she purported to appropriate certain shares 
debentures towards her legacies : — Held : she had 
made no valid appropriation, & therefore her 
bequest of these legacies was not pro ianto adeemed. 
— Re Bytii way, Cough v. Dames (1911), 80 L. .1. 
Ch. 246 ; 104 L. T. 411 ; 55 Sol. Jo. 235. 

2371. Effect of ademption — Ademption of specific 
gift — Formerly bequeathed as general gift.] — (1) 
Testator bequeathed as follows : — “ to M., besides 
Australian metalliques for 101,000 liorins, I give 
£5,000.” By a subsequent codicil he bequeathed 
as follows : — “ Whereas, 1 have by indorsement 
on two little parcels, containing 101 Austrian 
bonds of 1,000 liorins each, given them to M. ; 1 
confirm disposition, A add to it £20,000 ” : — Held : 
testator, as to the Austrian securities, referred to 
the same subject-matter ; & testator not possessing 
such securities at his death, the gift of them 
failed. 

(2) Where a testator, having given a general 
legacy, by a subsequent instrument makes it 
specific, the ademption of the specific legacy, 
without more, will not set up tho general legacy.--- 
Hertford (Marquis) v. Lowther (Lord), 
Berchtoldt’s (Countess) Case (1843), 7 Beav. 


107 ; 13 L. J. Ch. 41 ; 1 L. T. O. S. 311 ; 7 Jur. 
1098 ; 49 E. R. 1003. 

2372. Effect of subsequent confirmation of will.] 

— An adeemed bequest is not set up again by a 
subsequent confirmation of the will. — C owper v. 
Mantell (No. 1), Cooper v. Mantell (No. 1) 
(1856), 22 Beav. 223; 27 L. T. O. S. 130; 2 
Jur. N. 8. 745 ; 4 W. R. 500 ; 52 E. R. 1094. 
Annotations : — Reid, lie De Bruyn, Ford v. Prevost L1904), 
48 Sol. Jo. 458. Mentd. Re llayeB, Turnbull v. Hayes, 
[1901] 2 Cb. 529. 

B. Disposition in Lifetime of Testator. 

(a) In General. 

2373. Whether gift adeemed.] — Purse v. 
Snaplin, No. 2365, ante. 

2374. Question of construction.] — Re 

Dowsett, Dowsett v. Meakin, No. 2375, post. 

2375. Subject-matter described as existing 

at date of will.] — (1) The question whether a testa- 
mentary gift or appointment is adeemed by the 
subsequent disposal of the subject of the gift 
during the lifetime of testator is in every case a 
question of the construction of the will. 

(2) If the gift or appointment be given simply 
by a description of the subject as it exists at the 
date of execution of the will, it will be adeemed if 
the subject be subsequently disposed of during 
the lifetime of testator. 

(3) If, on the contrary, it be given by a descrip- 
tion which not only includes the subject of the gift 
as it then exists, but still includes it in whatever 
other form it may happen to exist at the date of 
testator’s death, it is not then adeemed by any 
subsequent disposal of it, provided that at testator’s 
death the original subject of the gift is represented 
by actual property which can be identified. — Re 
Dowsett, Dowsett v. Meakin, [1901] 1 Ch. 398 ; 
70 L. J. Oh. 149 ; 49 W. R. 268 ; 45 Sol. .To. 119. 

Annotation : — Generally, Refd. Beddington v. Baumann, 
[1903] A. C. 13. 

2376. Description of gift including form as 

existing at testator's death.] — Calmady v. Oalmady 
(1718), 2 Eq. Cas. Abr. 628 ; 22 E. R. 528, L. C. 
Annotations : — Apld. Jcrvoiso v. Jervoise (1853), 17 Beav. 

506 ; Haro v. Pryco (1864), 11 L. T. 101. 

2377. — — .] — Re Dowsett, Dowsett v. 

Meakin, No. 2375, ante. 

2378. .] — Testator bequeathed “ the 

interest arising from money invested in ( inter alia) 
the Lambeth Waterworks Co.” to a legatee for 
life A then over. Between the dates of his will 
& death the undertaking of the Lambeth Water- 


2309 i. Advance in testator's lifetime.] 
— Salway v. Svowdkn (1888), 14 

V. L. It. 069.— AUS. 

236911. .] — Re, Ciiirxsidk (1903), 

29 V. L. It. 4.— AUS. 

2369 111. .] — Where the intestate. 

In his lifetime, gave his daughter 
£1,000, tho same was hold to he an 
advancement which ought to have 
been taken into account In making a 
distribution of tho estate. — Re Ford, 
Price v. Ford, 1 P. & B. 551.— CAN. 

2389 Iv. . ] — Tuckett-Lawry r. 

LamocreauX (1902), 22 C. L. T. 174 ; 
3 O. L. It. 577 ; 1 O. W. It. 295 - 
CAN. 

2369 v. .] — Re Boeiimku, Tloim- 

mkii i\ Bokhmkr (1912), 22 (). W. It. 
287 ; 3 O. W. N. 1353 ; 3 I). L. It. 57. 

—CAN. 

2389 vi. .] — Re Bicknell (1 920), 

46 O. L. R. 416; 17 O. W. N. 275.— 

CAN. 

2369 vll. .] — Monck v. Monck 

(Lord) (1810), 1 Ball & B. 298 — IR. 

2389 viii. .] — Dwykrv. Lysaght 

(1812), 2 Ball & B. 156, 162.— IR. 

2369 lx. .] — Maher v. Lenioan 

(1850), 2 Ir. Jur, 74. — IR. 


2369 x. .1— Barry v. Harding 

(1844), 7 I. Eq. It. 313; 1 Jo. 6c Lat. 
4 75 — IR. 

2369 xi. .1 — Leneiiam r. Wall, 

[1922] 1 I. It. 59.— IR. 

2369 xii. .] — Budge v. Dodson, 

4 N. Z. L. It. 160.— N.Z. 

2369 xiii. .]—Rc Gibson, 31 N.Z. 

L. R. 562.— N.Z. 

2369 xiv. . ] -Case where it was 

found. In construing the terms of a 
deed of settlement, & relative holograph 
memorandum signed by the testator, 
that a transfer of stock, in a prosperous 
trading oo., in favour of his son, to 
whom a legacy of nearly equal amount 
had boon provided in the deed of settle- 
ment, was to he hold as an anticipated 
payment of the said logacy. — Robert- 
son v. Robertson’s Trustees (1838), 
16 Sh. (Ot. of Hess.) 554 ; 13 Fac. Coll. 
454 — SCOT. 

2389 xv. .] — Hutchison v. An- 
derson’s Trustees (1853), 15 Diml. 
(Ct. of Hess.) 570 ; 25 Sc. Jur. 346 : 2 
Stuart, 323. — SCOT. 

2389 xvi. .] — Smith's Trustees 

v. Sellar (1894), 21 R. (Ct. of Sess.) 633 ; 
31 Sc. L. 11. 538 ; 1 S. L. T. 


512.— SCOT. 

2369 xvii. .] — Joh anson v. Jo- 

HANSON (1898), 1 F. (Ct. of SessA 241 ; 
36 So. L. R. 169 ; G S. L. T. 230.— SCOT. 

d. Intention of testator considered.] 
— Re Lf.ggatt, Griffith v. Calder, 
[1908] V. L. R. 385.— AUS. 

e. .J — Seaborn v. Mausden 

(1926), 26 S. R. N. S. W. 485 ; 43 
N. S. W. W. N. 125.— AUS. 

f. Subject-matter changed.] — Re Hut- 
ton, Allen v. Hutton, [1916] V. L. R. 
546.— AUS. 

g. .} — Mttciikll’h Trustees v. 

Fergus (1889), 16 R. (Ct. of Sess.) 902. 
— SCOT. 

PART XII. SECT. 5, SUB-SECT. 2.— 

B. (a). 

2373 1. Whether gift adeemed.] — 
Where testator In his will makes a 
8pecit)c devise of land but subsequently 
soils samo under agreement for sale, 
tho devise is rendered inoperative ; 
the devisee is not entitled to any part 
of tho unpaid purchase-money, which 
falls into residue. — Church v. Hill, 
[1923] 3 D. L. R. 1045 ; [1923] S. C. R. 
642 ; [1923] 3 W. W. R. 405.— CAN. 
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Sect. 5 . — Modes of failure of a gift : Sub-sect . 2, B. 
{a) & (b).] 

works Co. was acquired by the Metropolitan Water 
Board under the provisions of Metropolis Water 
Act, 1902 (c. 41), & a sum of Metropolitan Water 
Board Stock had been issued to testator as com- 
pensation in respect of the ordinary stock which 
at the date of his will he held in the Lambeth 
Waterworks Co . : — Held : the Metropolitan Water 
Board stock did not pass under the boquest. — 
Be Slater, Slater v. Slater, [1907J 1 Ch. 605 ; 
76 L. J. Ch. 472 ; 97 L. T. 74 ; 51 Sol. Jo. 426, 
C. A. 

A n notation ft : — Apld. Re Jameson, King v. Winn, [1908] 
2 Ch. 111. Consd. Re Clifford, Mallam v. MoFie, [1912] 
1 Ch. 29. Apld. Re Kuypers, Kuypors v. Kuypors, 11925] 
Ch. 244. 

2379. Acts of testator — Application of Wills 
Act, 1837 (c. 26), s. 23.J — Testatrix devised all her 
freehold messuages, etc., in 8. to trustees in trust 
to sell A stand possessed of the proceeds in trust 
for A., A gave the residue of her personal estate 
to the trustees in trust for B. After the date of 
her 'will she sold the houses A conveyed them to 
the purchaser, A lie deposited the conveyance A 
title-deeds thereof with her, to secure part of the 
purchase-money : — Held : the security & the 
money due on it did not pass, under above Act 
to the trustees in trust for A., but to the trustees 
in trust for B. — Moor v. Ralsbeck (1811), 12 
Sim. 123 ; 59 E. B. 1078. 

Annotations : — Apld. Re Clowes. [1893] 1 Ch. 214. Refd. 
Re Moses, Beddington r. Beddington, 11902] 1 Ch. 100. 
Mentd. Fenn v. Death (1850), 2 Jnr. N. S. 700 ; Pride 
v. Fooks (1858), 3 De G. A J. 252. 

2380. Will executing power.] — A Avill exe- 

cuting a power is not revoked by deeds altering 
the estate or interest of the party appointing in the 
property. 

A disposition by will since Wills Act, 1837 
(c. 26), can only be revoked by ademption of the 
property devised, or by a declaration of an inten- 
tion to revoke, or by words equivalent thereto. 

All those cases, in which it was formerly held 
that a will was revoked by an alteration of the 
estate of testator, are now put an end to by Wills 
Act, 1837 (c. 26), s. 23, A a will can only be revoked 
by marriage, by express declaration in writing, or 
by burning, etc. (Sir J. Rom illy, M.R.). — Ford 
v. I)e Pontes, He Pontes r. Kendall (1861), 
30 Beav. 572 ; 31 L. J. Ch. 185 ; 5 L. T. 515 ; 
8 Jur. N. S. 323 ; 10 W. lL 69 ; 51 E. It. 1012. 

{b) Sale by Testator. 

2381. General rule,]— Axtel v. Axtel (1679), 
2 Gas. in Ch. 21 ; 22 E. R. 828, L. C. 

2382. .] — Legacy of a debt is not adeemed 

by testator having received dividends on a bkpey. 
Legacy of my £1,000 East India stock is specific, 
A adeemed by testator’s having sold the stock. — 
Ashburner v. Macguire (1780), 2 Bro. C. C. 108 ; 
29 E. R. 62, L. C. 

Annotations : — Consd. Stanley r. Potter (1789), 2 Cox, Eq. 
Cas. 180 ; Barker v. Bayner (1820), 5 Madd. 208 ; Gardner 
r. Hatton (1833), 6 Sim. 93 ; Re Bridle (1879), 4 C. P. D. 
336 ; Re Kobe, Slade v. Wiinpole (1889), 61 L. T. 497. 
Refa. Simmons v. Vallanco (1793), 4 Bro. C. C. 345 ; 

PART XII. SECT. 5, SUB-SECT. 2.— 

B. (b). 

2381 1. General rale.] — Re McDonald, 

Stkwaht v. McDonald, [1913] St. It. 

Qd. 58.— AUS. 

2381 ii. .] — Where land speci- 
fically devised was subsequently sold 
by testator under an agreement for sale 
in force at testator’s death such sale 
must be held to have adeemed the 
devise.™ Re MaoDouuall Estate, 

[1927] 3 D.L. It. 464 ; [1927] 1W.W.R. 


Chaworth v. Beech (1799), 4 Ves. 555 ; Innes v. Johnson 
(1799), 4 Ves. 568 ; Re Tyler, Tyler v. Tylor (1891), 65 
L. T. 3G7. 

2383. .] — Testator bequeathed to the M. 

co. “ the sum of £42,000 New Three per cents., 
more or less at the time of my death ” ; to the B. 
Society the sum of £42,000, more or less at the 
time of my death, to be the Brazilian Five per 
cent, stock ” ; A to the L. M. Society “ the sum of 
£42,000 Russian Five per cent, stock.” At the 
date of testator’s death there were no stocks 
answering any of these descriptions. Testator 
had sold the New Three per cent, annuities, A 
the Brazilian A Russian stocks had been con- 
verted into other stocks by the Brazilian A 
Russian Govts, respectively : — Held : the bequests 
of the New Three per cents. A the Brazilian stock 
were specific, A the legacies therefore failed, but 
that the bequest of the Russian stock was not 
specific, but was to be treated as a legacy of such 
a sum as at testator’s death was of the value of 
£42,000 Russian Five per cent stock. — Be Tyler, 
Tyler v. Tyler (1891), 65 L. T. 367 ; 7 T. L. R. 
310 ; on appeal , [J891J 3 Ch. 252, C. A. 

Annotations : — Mentd. Re Bowen, Lloyd Phillips v. Davie, 
[1893] 2 Ch. 491 ; Worthing Corpn. r. Heather, [1906] 
2 Oh. 532 : Re. Davies, Lloyd v. Cardigan County Council, 
[1915] 1 Ch. 543. 

2384. Sale of part — Discharge of mortgage.] — 

Testator being indebted on mtge. A being possessed 
of £5,000 stock, by his will gave to A. A B. “ all 
the stock he had in the 3 per cents, being about 
£5,000, except £500 which he gave to C.,” A he 
devised other specific parts of his property to be 
sold A the produce to be applied in discharge of 
the mtge. Testator himself afterwards sold, out 
£2,000, part of the £5,000, A paid off the mtge. 
with it. This adeemed the legacy pro tanto , A 
the specific legatees can have no relief from the 
funds by the will appropriated for payment of 
the mtge.- — Humphreys v. Humphreys (1789), 
2 Cox. Eq. Cas. 181 ; 30 E. R. 85, L. C. 

Annotations Consd. Botlmmlcy r. Sherson (1 875), L. It. 
20 Eq. 304 ; Re Bridle (1879), 4 C. P. D. 330. Refd. Re 
Chad win, Exp. Chad win (1818), 3 Swan. 380 ; Parting! on 
v. Carrington (1859), 31 L. T. O. S. 69. Menid. Re Hull's 
Estate (1855), 21 Beav. 314. 

2385. Deeds deposited with testator to secure 
purchase-money.] — Moor v. Ralsbeck, No. 2379, 
ante. 

2386. Purchase not completed at testator’s 
death.] - Testatrix devised a real estate, A after- 
wards sold it. The purchase was not completed 
until after her death ; — Held : the purchase- 
money belonged to the personal representatives, 
A not to the devisees of testatrix, notwithstanding 
her lien on the estate for the purchase-money, A 
notwithstanding Wills Act, 1837 (c. 26), s. 23. — 
Farrar v. Wintehton (Earl) (1812), 5 Beav. 1 ; 
6 Jur. 204 ; 49 E. R. 476. 

Annotation : — Refd. Re Clowes, [1893] 1 Ch. 214. 

2387. Sale under compulsory powers.] — 

The owner of an estate, after having devised it to 
an infant, agreed, under compulsion, to sell a 
portion of it to a railway co. The owner having 
died before the completion of the purchase, with- 
out having altered his will : — . Held : his exors., 
A not the devisee, were entitled to the purchase- 


612 ; 21 Soak. L. R. 397.— CAN. 

2381 iii. -.] — Whero testator pro • 

vldes by his will that all his cattle arc 
to be sold, & out of the proceeds of the 
sale £50 is to be paid to A., Sc the rest 
of the money to B., the legacy Is specific, 
& is adeemed where testator afterwards 
sells all his cattle, even although a 
portion of the proceeds of the sale 
sufficient to satisfy the legacy can bo 
tracod. — Wilson v. Bray, 12 N. 55. 
L. K. 620. — N.Z. 


2386 i. I’nrrhasc not completed at 
testator's death .) — Guiry v. CONDON, 
[1918] 1 I. It. 23.— IR. 

2386 ii. .] — Miley v. Carty A 

Miley, [1927] I. R. 541— IR. 

2386 iii. .]—M‘ Arthur’s Execu- 
tors v. Guild, [1908] S. C. 743 ; 45 
Sc. L. R. 551 ; 15 S. L. T. 1023. — SCOT. 

2387 i. Sale under compulsory 

powers.] — Pollok’s Trustees v. An- 
derson, 4 F. (Ct. of Sess.) 455. — SOOT. 
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money A to the compensation for severance. — 
Re Manchester A Southport By. Co. (1854), 
19 Beav. 365 ; 62 E. It. 391. 

Annotation : — Held. Haynes v. Haynes (1861), 1 Drew. & Sm. 


2388. .] — A. B., being tenant for life 

of real estate under a marriage settlement A 
ultimate owner in fee, subject to intervening 
interests, contracted to sell the estate to a railway 
co. absolutely. A. B. by his will, made previously 
to the contract, had specifically devised this estate, 
A there was no general devise in the will. No 
conveyance having been executed to the co., they 
paid interest upon the money to the tenant for 
life ; & upon his death, & failure of all the inter- 
vening interests, the co. paid the principal A 
arrears of interest into ct. under their special 
Act : — Held : there was no conversion of the real 
estate ; the specific devise failed ; & the purchase- 
money descended to the heir of A. B. ; A the 
devisees under the will of the heir were now 
entitled . — Re Bagot’s Settlement (1862), 31 
L. J. Ch. 772 ; 0 L. T. 774 ; 10 W. K. 607. 

2389. Purchase-money paid into 

court.] — The Common Council of .London, being 
empowered by a local Act of Parliament to take 
a freehold house belonging to A. for the purposes 
of the Act at the expiration of six months after 
notice given of their intention to take the same, 
served A. with the required notice in Sept. 1840. 
The amount of the purchase-money was afterwards 
agreed upon, A an abstract of A.’s title was sent 
to the Common Council. In Apr. 1811, he died, 
having by his will, dated in 1837, devised his real 
estat e to B. A his residuary personal estate to C. 
Held l : the purchase-money, which, after A.’s 
death, was paid into ct. under the Act, was to be 
considered not as part of his real, but as part of 
his personal estate, A all his debts, etc., having 
been paid, it belonged to his residuary legatee.— 
Exp. Hawkins (1813), 13 Sim. 569 ; 2 L. T. O. S. 
91 ; 00 E. 11. 221. 

Annotations ; — Apld. Watts r. Walts (1873), D. II. 17 Eq. 

217. Refd. Haynes v. Haym-s (1861), I Drew. & Sm. 

42(5. 


2390. Donee entitled to rents until 
completion.] — \Y\, by will, in 1859, bequeathed 
leaseholds to his sister A., A the residue of his 
estate to his sister K., A in 18(55 was served with 
a notice on the part of a railway co. to treat for 
the purchase, under the provisions of their Acts, 
of the leaseholds for the purposes of their railway. 
Surveyors appointed by W. A the co., but not in 
writing, settled the value of the leaseholds, A 
the former verbally agreed to accept the sum 
named. W. died in Feb. 1869, the matter remain- 
ing in abeyance till Apr. 1870, when the sale was 
completed by the exor. : — Held : the notice to 
treat, followed by the valuation of the surveyors, 
was, notwithstanding Stat. Frauds, a valid con- 
tract ; there had boon an ademption of the 
bequest to A. ; but A. was entitled to the rents 
which had accrued between the death of testator 
A the completion of the purchase by the co. — 
Watts v. Watts (1873), L. It. 17 Eq. 217 ; 43 
L. J. Oh. 77 ; 29 L. T. 671 ; 22 W. B. 105. 

2391. Bequest of sum to carry on property sold.] 
— Testator gave to his brother absolutely certain 
collieries, A all debts which might be due to him at 


the time of his decease in respect of such collieries 
A works, but subject to the payment of all debts 
A engagements due A payable in respect of or 
connected with the said works ; A for the better 
enabling his brother to carry on the collieries, 
testator bequeathed to him £10,000. Shortly 
before his decease testator sold all his property 
in the collieries to his brother : — Held : there was 
no ademption of the legacy of £10,000, but the 
direction as to receiving A paying debts could not 
be carried into effect. — P arsons v. Coke (1868), 
27 L. J. Ch. 828 ; 6 W. K. 715. 

2392. Purchase-money mixed with testator’s 
property.] — Ademption is a destruction or cesser 
of existence of the thing given. 

Testator bequeathed all the personal estate of 
which he should die possessed, except such share 
as he should become entitled to in the property 
of A. to his wife absolutely ; A he bequeathed all 
his share in A.’s property upon certain trusts 
mentioned in his will. A.’s estate, which consisted 
of two separate sums of stock, came into testator’s 
possession after the date of his will, A the sums 
were transferred into his name. One of such 
sums of stock remained standing in his name at 
his death, but the other sum was sold out by him 
A applied for his own purposes : — Held : there was 
an ademption of the legacy in respect of the stock 
sold out, it having been mixed w T ith testator’s 
property A spent, but the stock transferred to 
him A continuing to stand in his name passed 
under the bequest.— Lee v. Lee (1858), 27 L. J. 
Ch. 824 ; 32 L. T. O. S. 59 ; 6 W. It. 846. 

Annotation : — Apld. Moore r. Moore (I860), 29 Beav. 496. 

2393. Gift of “all interest in estate ” — Purchase- 
money deposited in bank by testator.] — Testator 
after bequeathing pecuniary legacies, directed 
tli cm “ to be paid from such part of my personal 
estate as shall consist of money at my bankers or 
in the 3 per cent, consols.” A after directing that 
the whole of his income should be devoted to the 
comfort A maintenance of his wife, A that she 
should have the use of his residence, he desired 
“ that the furniture, goods A chattels be not sold 
during my wife’s lifetime, but at her decease he 
divided among the exors.” A after the death of 
liis wife he bequeathed to M. “ all my interest in 
the C. estate.” Prior to the date of the will, the 
C. estate, which had been appointed by will by 
testator’s wife to him absolutely, was taken by the 
M. Board of Works, the purchase-money being 
paid into ct. Subsequently the wife died, A ad- 
ministration with her will annexed was taken out 
by testator, who then conveyed the C. estate to 
the Board, A obtained payment out to himself 
of the purchase-money, which he placed with his 
bankers partly on deposit A partly to his general 
account with his other moneys, from time to time 
drawing on that general account. At his death 
there stood to his credit at his bankers the sum 
on deposit A a balance on his general account : — 
Held : the gift of “ all my interest in the 0. estate ” 
had been adeemed A did not pass the money on 
deposit or any part of t he balance at the bankers. — 
Manton v. Taboi.s (1885), 30 Ch. 1). 92 ; 54 L. J. 
Ch. 100S ; 53 L. T. 289 ; 33 W. R. 832. 

Annotation : -Mentd. lie Miller, Daniel v. Daniel (1889), 

Gl L. T. 365. 


23921. Purchase -money mixed irith 
testator's property. ] — Congreve's Thus - 
tees v. Congreve (1874), 1 K. (Ct. of 
Bess.) 1102 ; 11 Sc. L. Jt. 636.— SCOT. 

h. Devise of land previously sold. ] 
— Shand v. Robinson (1898), 19 
N. S. W. (Eq.) 85, 88 ; 14 N. S. W. 
W. N. 214— AUS. 


j. Sale to devisee.] — Severn r. 
Archer, Cass. Dig. 2nd ed. 875. — CAN. 

k. .1 — Hevvson v. Carolin 

(1851), 17 L. T. O. S. 296.— IR. 

l. Purchase -money deposited with 
trustees.] — Gilfoylk v. M ood-Martin, 
1.1921] 1 I. R. 105.— IR. 

m. Compulsory sale.] — A trust 


disposition & doed of settlement con- 
tained a special bequest of a- house, 
which afterward s & during the truster's 
life was conveyed by a compulsory sale 
to a railway co. Held : the price 
given for the house could not bo re- 
covered by the legatee named in the 
deod. — C halmers v. Chalmers (1851), 
18 L. T. O. S. 188.— SCOT. 
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Sect. 5. — Modes of failure of a gift: Sub-sect. 2, B. 
( b ) & ( c ) i. Sc ii.] 

2394. Sale by trustees with consent of testator — 
Property subject to power of appointment — Con- 
veyance not executed at testator’s death — Purchase- 
money not received.] — Under his marriage settle- 
ment, A. B. had power to appoint the reversion 
in fee of the settled estates, A the trustees had a 
power of sale with his consent. A. B., by his will, 
appointed it to trustees, to sell & stand possessed 
of the produce in trust for a class ; & he gave all 
his real & personal estate “ not thereinbefore 
specifically disposed of ” to his widow. Subse- 
quently, the trustees, with A. B.’s consent, sold 
the estate ; but, at his death, the conveyance had 
not been executed by one of the trustees, & the 
purchase -money had not been received: — Held: 
the gift to the class was inoperative, A the pur- 
chase-money passed, under the residuary gift, to 
the widow. — Gale v. Gale (1850), 21 Beav. 349 ; 
4 W. K. 277 ; 52 E. R. 894. 

Annotations Folld. Blake r. Blake (1880), 15 Ch. 1). 481. 

Consd. Re Dowsott, Dowsett v. Meakin, [1001] 1 Ch. 398. 

Apprvd. Becldington v. Baumann, [1903] A. C. 13. Held. 

Rc Johnstone's Scttlmt. (1880), 1*1 Ch. D. 162. 

2395. Subsequent mortgage to testator.] — Testa- 
tor being absolutely entitled to a freehold estate, 
specifically devised it to IT. Afterwards he sold 
the estate to a purchaser, & on the following day 
the property was reconveyed to him by way of 
mtge. for securing part of the purchase-money, 
which was allowed to remain charged on the 
estate : — Held : the sum secured by the mtge. did 
not pass to the specific devisee . — Re Clowes, 
[1893 J 1 Ch. 214 ; 98 L. T. 395 ; 41 W. R. 69 ; 
37 Sol. Jo. 25 ; 2 R. 115, C. A. 

Annotations:— Distd. Re Carter, Dodds r. Pearson, [1000] 

1 Ch. 801. Apld. Re Biok, Edwards v. Bush, 11 920 J 

1 Ch. 488. 

2396. Request by testator to agents to sell.] — 

Testator in Jamaica, having given a general power 
of attorney to sell out particular stock, made liis 
will, bequeathing the stock specifically. He after- 
wards drew bills on the attorneys, & by letter 
requested them to dispose of a portion of the stock 
to repay themselves. The bills were paid. Soon 
afterwards testator died, & after his death, but 
without knowledge of it, the attorneys sold out 
a portion of the stock, & repaid themselves : — 
Held : neither the direction to sell, nor the sale 
after testator’s death, adeemed any part of the 
legacy. — Harrison v. Asher (1848), 2 IJe G. & 
Sm. 430 ; 17 L. J. Ch. 452 ; 12 1,. T. O. S. 25 ; 
12 Jur. 833 ; 04 E. R. 190. 

Annotation : — Refd. Thomas v. Thomas (1859), 1 L. T. 208. 

2397. Sale by agents after testator’s death.] — 
Harrison v. Asher, No. 2396, ante. 

2398. Offer by agent to sell — Offer before testa- 
tor’s death — Acceptance after.] — An offer by an 
agent to sell the subject-matter of a specific legacy, 
made before but accepted after testator’s death, 
does not operate as an ademption. — Re Pearce, 
Roberts v. Stephens (1894), 8 R. 805. 

Change of investment after sale.] — See Nos. 2412- 
2414, post. 

(c) Investment, 
i. In General. 

2399. Investment by agents — Without testator’s 
knowledge.] — Testator resident in Jamaica be- 
queathed to A. £2,000, part of a sum of £7,000 
in the hands of his agents in England & received 
by them from the Transport Board on his account. 


Testator afterwards went to Philadelphia, where 
he died. Seven days before his death he wrote 
to his agent in Jamaica, desiring him to order his 
agents in England to invest all his moneys in their 
hands, received from the Transport Board, in 
any stock most beneficial to his estate. The agent 
wrote accordingly ; but, some time before his 
letter arrived in England, the agents there had, 
of their own accord, invested the whole of testator’s 
moneys in their hands in the 4 per cent. : — Held : 
the legacy was not adeemed. — Basan v. Brandon 
(1830), 8 Sim. 171 ; 59 E. R. 68. 

2400. Gift of claim on estate — Money received In 
testator’s lifetime — Investment of money received.] 
— Testator gave one-third part of the “ amount 
of money ” that might accrue from his claim 
on a testator’s estate in course of administra- 
tion in Chancery to his son, <fc the other two-third 
parts thereof to liis wife <te his son-in-law for their 
lives, with remainder to the son. The larger part 
of the amount was, after the date of the will, 
received by testator under orders of the ct., & 
invested in his name in Consols, some small part 
of which he sold, but afterwards repurchased in 
part. The extrix., on testator’s death, treating 
tliis stock as the subject of the legacy, transferred 
the son’s one-third to him, & she also transferred 
the two-thirds parts to trustees, who paid the 
income to her A the son-in-law : — Held : on the 
principle of the civil law, testator having set apart 
a specific fund received by him, in order that it 
may be expressly reserved for the benefit of the 
legatee, it was not adeemed. — Clark v . Browne 
(1854), 2 Sm. & G. 524 ; 24 L. T. O. S. 3 ; 18 Jur. 
903 ; 2 W. R. 005 ; 05 E. R. 510. 

Annotations : -N.F. ITarrisoii v. Jackson (1877), 7 Ch. D. 

339: Man ton v. Tabois (1885), 30 Ch. D. 92. Reid. 

Rc Kobe, Slado v. Walpole (1889), 61 L. T. 497. 

2401. .] — A widow, being entitled 

to one-third of her husband’s personal estate, 
took out administration. & having sold out a sum 
of stock belonging to him, she reinvested the 
produce, with a small addition, in another stock 
in her own name. By her will, she bequeathed to 
her younger son all her share in the personal 
property of her husband, to which she became 
entitled to at his decease : — Held : the stock 
passed as a specific bequest to the legatee. — Moore 
v. Moore (1800), 29 Beav. 490 ; 54 E. R. 720. 

Annotations: — Distd. Manton v. Tabois (1885), 30 Ch. D. 

92. Reid. Morgan v. Thomas (1877), 6 Ch. D. 176. 

2402. .] — Testator devised & be- 

queathed to defts. “ all the real & personal estate 
which I am or shall or may be entitled to under 
the will of my late uncle,” <te he bequeathed the 
residue of his personal estate to pltf. Between 
the date of the will A the time of his death he 
received from the estate of his uncle £800, & 
invested part of it in the purchase of a sum of 
£000 railway stock. He had previously purchased 
other sums of the same stock with his own money, 
A at the time of his death these sums & the £000 
remained standing as one sum in his name : — 
Held : the £000 stock passed under the gift to 
defts. — Morgan v. Thomas (1877), 6 Ch. I). 170 ; 
40 U. J. Ch. 775 ; 30 L. T. 089 ; 25 W. R. 750. 

Annotations Distd. Re Bridle (1879), 41 L. T. 343; 

Manton v. Tabois (1885), 30 Ch. D. 92. Consd. Re 

Kenyon’s Estate, Maim v. Knapp (1887), 56 L. T. 626. 

Apld. Re Bythway, Gough v. Dames (1911), 80 L. J. Ch, 

246. Refd. Re Armstrong, Marescaux v. Armstrong (1870), 

49 L. J. Ch. 63. Mentd. Woolaston v. Woolaston (1877), 

37 L. T. 631. 

2403. .] — Testatrix by her will, 

after directing the payment of her debts, & giving 
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Part XII. — Legal Incidents of a Gift by Will. 


certain legacies, gave a sum of £7,500, “ which 
I believe is left under uncle Price’s will to me,” 
in various legacies to several persons. At the date 
of her will she was entitled in reversion to shares 
in two sums of £25,000 A £20,000, which together 
amounted to £7,500 under her uncle’s will A a 
settlement which contained the usual power to 
change investments made by him. When the 
reversion fell into possession testatrix received the 
money representing her share, which she invested 
& the investments could bo traced : — Held : the 
gift of the £7,500 was not adeemed, but was 
effectual so far as the funds representing the shares 
of testatrix under her uncle’s will A settlement 
could be traced . — Re Kenyon’s Estate, Mann v. 
Knai»p (1887), 50 L. T. 620. 

2404. Devise of estate under power — Sale by 
trustees — Proceeds invested in stock.] — Under a 
settlement testator had a general power of appoint- 
ment over the reversion in fee of certain real 
estate thereby settled A which the trustees were 
empowered to sell with his consent, there being 
no express power of re-investment of the proceeds 
of sale. During his lifetime, A with his consent, 
parts of the real estate were sold. Shortly after 
wards some of the real estate still remaining un- 
sold, he made his will, whereby, after reciting that 
under the settlement the real estate comprised 
therein was subject to such uses as he should 
appoint, he appointed the same to the use of 
trustees for a term of live hundred years, A subject 
thereto, to the use of his son in fee ; A, wit hout 
prejudice to that appointment, lie gave all the 
real & personal estate of or to which he was 
seised or possessed, or over which he might have 
any power of appointment, to his widow abso- 
lutely : — Held : the purchase-money of the real 
estate sold, which had been received by the 
trustees of the settlement A invested by them in 
India Stock, passed to the widow under the 
residuary gift, A not to the son under the prior 
appointment. — B lake v. Blake (1880), 15 Ch. I). 
481 ; 49 L. J. Ch. 393 ; 42 L. T. 721 ; 28 W. R. 
017. 

A nnntn lions : — Expld. Rc Dowse!!, Dowseltr. Meakin, [1901 ] 

1 Ch. 398. Apprvd. Hoddliifjtoji v. Baumann, 11903] 
A. C.13. Reid. lie Lowinan, Devenlsh v. Pester (1895), 

1 2 It. 302. 

ii. Change of Investment . 

2405. Conversion of stock to annuities.] — A. 

devises £1,000 capital South Sea stock to B. ; at the 
time of making his will lie had £1,800 such stock, 
A after, by sale, reduced it to £200, which lie after 
increased to £1 ,000, A died Between the making 
his will A his death, the act took place, which 
changed three -fourths of the capital South Sea 
stock into annuities : the legacy is not taken away 
or impaired by the sale, nor by the Act of Parlia- 
ment. — Partridge v. Partridge (1730), Cas. 
temp . Talb. 220 ; 9 Mod. Rep. 209 ; 2 Eq. (’as. 
Abr. 570 ; 25 E. R. 749, L. C. 

Annotations: — Apld. Purso v. Snaplin (1738), 1 Aik. 414. 
Distd. Jeffreys v. Jeffreys (1743), 3 Atk. 120; Wingfield 
v. Newton (1744), 9 Mod. Itep. 428. Expld. Rc Tyler, 
Tyler v. Tyler (1891), 65 L. T. 3G7. Refd. Bronsdon v. 
Winter (1745), 1 Anil). 57 ; Askburner v. Macguiro (178G), 

2 Bro. C. C. 108. 

2406. • .] — One devises the sum of £2,000 

S. S. stock. At the time of making bis will he 
had just £2,000 S. S. stock. He afterwards sold 
£1,500 of it, & three-fourths of the residue was 
turned into annuities by Act of Parliament : — 
Held : tho bequest was not specific, nor adeemed. — 
Bronsdon v. Winter (1738), Amb. 57 ; 27 E. R. 
32. 

Annotations : — Distd. Jeffreys v. Jeffreys (1743), 3 Atk. 120 ; 


Wingfiold v. Newton (1744), 9 Mod. Rep. 428. Consd. 

Simmons v. Vallance (1793), 4 Bro. C. G. 345. Apld. 

A.-G. v. Fletcher (1835), 5 L. J. Ch. 75. Reid. Innos 

v. Johnson (1799), 4 Ves. 508; Page v. Young (1875), 

L. It. 19 Eq. 501 ; He Tyler, Tyler v. Tyler (1891), 65 

L. T. 367. 

2407. Annuities paid off.] — Another question in 
this cause is as to a sum of one thousand three 
hundred pounds paid out of testator’s South Sea 
annuities after the making his will & before his 
death, by way of annihilation, under 4 Geo. 2, c. 5, 
it not appearing what is become of it ; whether 
this is to be considered as an ademption pro tanto 
out of the several legacies charged thereupon ? 
or, whether this ought to be made good to the 
legatees out of the assets in the hands of the 
exor. ? 

As to this question the case was thus : testator 
had a great quantity of South Sea, Bank, A India 
stock, A devised as follows : “ Item, I give A 

devise to my daughter M., her heirs A assigns, 
my rentcharge of twenty-five pounds a year, A all 
my money, goods, chattels, notes, bonds, securities, 
&; personal estate, except all such money or 
securities for money as I have in Bank stock, 
India stock, South Sea stock, A South Sea 
annuities, which I charge with the payment of 
my debts, legacies, A funeral ; A the surplus I give 
to trustees for my daughters.” Afterwards, on 
Jan. 20, 1731, by a codicil, reciting, that he had 
changed his mind in some things, A confirmed it 
as to the rest, lie gives to his daughter M. the 
fifth part of the surplus of the South Sea & other 
stocks A annuities, to be at her own disposal, A 
upon her death then to the surviving daughters. 
Between the making of the will A this codicil tho 
thirteen hundred pounds was paid off. As to this 
part of the case, 1 am of opinion, that this is not 
to be considered as an ademption of any part 
of the legacies, but that the deficiency ought to be 
made good fo the legatees out of the assets of 
testator. It lias been insisted for the pltf., that 
the South Sea stock charged with the payment 
of the testator’s legacies was a specific legacy of 
stock statu quo tempore doni , A as such would not 
admit of any satisfaction in value, but must be 
extinguished as to so much which has been paid 
off. But 1 deny it to be a specific legacy ; A if 
not such a legacy, the Act of Parliament is no 
ademption of it. It is plainly a general bequest 
of South Sea stock, whether more or less, which 
testator had at the time of his death ; for though 
to some purposes a will must bo taken to speak 
from the time of its making, yet that rule holds 
only as to particular things or individuals, A not 
as to all personal legacies in general ; but con- 
struction must be made upon the whole will ; A 
testator’s intent is to be considered, whether it 
was to extend the description of the thing devised 
to the time of his death, or to confine it to the time 
of executing his will (Lord Hardwicke, O.). — 
Wingfield v. Newton (1739), 2 Coll. 520, n. ; 9 
Mod. Rep. 428 ; 88 E. R. 552, L. 0. 

2408. Share in profits In partnership — Alteration 
in articles affecting shares.] — One partner by will 
gives one-ninth of one-twelth of the profits reserved 
to him, to his partners. Tic afterwards, on the 
expiration of the partnership, renews it with the 
same partners, giving them a greater interest than 
they had under the former articles : — Held : they 
were entitled to one-ninth of testator’s interest in 
the partnership at his death ; A the renewal of 
the articles was not an ademption nor revocation 
of the devise. — Backwell v. Child (1755), Amb. 
200 ; 27 E. R. 173, L. C. 

Annotations : — Apld. Re Russell, Russell v. Chell (1882), 19 

Ch. D. 432. Refd. Aston v. Wood (1874), 22 W. R. 893. 
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Sect. 6. — Modes of failure of a gift : Sub-sect. 2, B. 
(c) a,] 

2409. Money paid off re-invested in other 
securities.] — Testator enumerates mtges., bonds, & 
notes, due to him ; k gives out of the interest an 
annuity to A. for life, k after her death directs 
the securities to be vested in trustees for charitable 
uses. Some of the securities are paid off, k new 
securities taken after the will : — Held : a general 
bequest of the amount of the value of the securities 
to be made good out of the general assets. — A.-G. 
v. Parkin (1709), Amb. f>60 ; 1 Pick. 422 ; 27 
E. R. 305, L. G. 

Annotations: — Consd. Ashbnrner v. Macguiro (1786), 2 
Bro. C. C. 108. Dbtd. Stanley v. Totter (1789), 2 Cox, 
Em. Cus. 180. Consd. Chaworth v. Beech (1799), 4 Vos. 
555 ; Colvile v. Middleton (1810), 3 Beav. 570. Reid. 
Williams v. Hughes (1857), 24 Beav. 474 ; Re Bridle 
(1879), 4 C. P. D. 336 ; Re Robe, Slade r. Wimpole (1889), 
61 L. T. 497. 

2410. .] — By her will testatrix directed the 

trustees of a settlement executed by her to hold 
“ all k singular the trust moneys comprised therein 
k the securities on which the same should be 
invested ” on trust to pay legacies, etc. : — Held : 
the bequest- of such of the trust moneys as had been 
called in, received k reinvested by testatrix in her 
life was adeemed. — Jones v. Southall (No. 2) 
(1802), 32 Beav. 31 ; 1 New Rep. 152 ; 32 L. J. Oh. 
130 ; 8 L. T. 103 ; 9 Jur. N. S. 93 ; 11 W. R. 217 ; 
55 E. R, 12. 

Annotation Mentd. Re Young, Public Trustee r. Walker, 
ri920] 2 Ch. 427. 

2411. .J— Bequest of “£1,000 P Stock in 

the L. A N. W. Ry. co., now standing in the names 
of the trustees of my settlement, k bequeathed to 
me by my late wife k which stock it is my intention 
to have transferred into my name, unto A., B., 
k 0. upon trust for A.” The stock was never 
transferred into testator’s name, but was paid off 
by the co. k reinvested, by his desire, in the 
purchase, in the names of the settlement trustees, 
of other securities : — Held : the legacy was 
adeemed, k the residuary legatees were entitled 
to the securities. — H arrison v. Jackson (1877), 

7 Ch. P. 339 : 47 P. J. Ch. 142. 

Annotations : — Folld. Man ton v. Tabois (1885), 30 Ch. P. 

92. Consd. Re Robe, SJadc v. Walpole (1889), 61 L. T. 

497. Refd. Re Kenyon’s Estate, Mann r. Knapp (1887b 

56 L. T. 626. 

2412. Sale by testator — Long annuities con- 
verted to short.] — Testator gave to M., whom he 
afterwards married, among other bequests, £50 
long annuities, which lie had purchased with 
£1,000 left him by the will of ,T. After his marriage 
he made a codicil, by which he confirmed to his 
wife the benefits given to her by Ins will, in 
addition to the provision made, for her by her 
marriage settlement. lie afterwards sold his long 
annuities, k with the produce purchased new 
annuities, which differed only from the long 
annuities hv being terminable a quarter of a year 
sooner. Subsequently to this transaction he made 
another codicil, by which he confirmed his will 
k former codicil : — Held : the legacy of £50 long 
annuities was adeemed. — P attison v. Patti son 
( 1832), 1 My. k K. 12 ; 2 L. J. Ch. 15 ; 39 E. R. 585. 

A n not at i on s : — Refd. Re Tyler, Tyler v. Tyler (1891), 65 
L. T. 367. Mentd. Re Donald, Moore v. Somerset (1909), 
53 Sol. Jo. 673. 

2413. Annuities converted to mortgage.] — 

Testator gave to his wife, F., the interest of all 
his property in the public funds during her life, 
the principal being placed in the names of the 
under-mentioned trustees for that purpose ; k 
he also gave to his wife all his other property which 


he might be possessed of at his decease, after 
paying his funeral expenses k debts, part of his 
funded property being applied for that purpose if 
necessary. On the death of his wife he gave to 
his daughter J. £200 stock 3 per cent, reduced 
annuities, k to two other persons £50 3 per cent. 
Reduced annuities respectively, k to his son the 
residue of his property, after paying those legacies, 
k he appointed two persons his exors. k trustees. 
At the date of his will testator had £700 3 per cent. 
Reduced annuities, but he afterwards sold out 
that st-oelc, k invested part of the produce on 
mtge. : — Held : the gift to F. of the interest of 
testator’s property in the funds was specific, k was 
consequently adeemed by the sale of the stock, 
but the other legacies were general, k F. took 
only a life interest in testator’s residuary estate. 
— Hayes r. Hayes (1830), 1 Keen, 97 ; 6 L. J. Ch. 
243; 48 E. R. 243. 

2414. Purchase of other securities.] — Tes- 

tator being possessed, among other things, of 
Egyptian 9 per cent. Bonds, k also of a lease- 
hold house held for lives, k a policy for £3,000 on 
one of the lives, gave several specific legacies, k 
among others, specific legacies of several of his 
Egyptian bonds to various legatees, k gave the 
leasehold house k the policy for £3,000, k all 
bonuses k additions thereto, to J., she paying the 
future premiums, k directed that if she should be 
married at his death, the house k policy should 
be settled on her k her children ; k testator 
gave the residue of his estat e, including his house- 
hold furniture, to A. After the date of his will 
testator married, k by a codicil gave to his wife 
for her life all the income, dividends, k annual 
proceeds of his entire estate, k postponed the 
payment of all legacies k the distribution of all 
estates vested in him t ill after her death, k subject 
thereto confirmed bis will. Between the dates 
of his will k of his codicil testator sold his Egyptian 
9 per Cent. Bonds, k with the proceeds of the 
sale k other moneys purchased other Egyptian 
bonds called Khedive Bonds : — Held : the specific 
legacies of the Egyptian bonds were adeemed, k 
the Khedive Bonds formed part of the residue. — 
Macdonald v. Irvine (1878), 8 Ch. I). 101 ; 47 
E. J. Ch. 491 ; 38 E. T. 155 : 20 W. R. 381, C. A. 


Annotation) s : — Refd. Re Grnv, Dresser v. Gray (1887). 36 
Ch. 1). 205 : Itr Green, Baldock r. Gre<*n (1888), 40 Ch. I). 
610 ; Re Tyler. Tyler r. Tyler (1891), 65 L. T. 367 : Re 
Curry, Curry r. Curry (1908), 53 Sol. Jo. 117 ; Re GiJlins, 
Inglis v. Gillinfi, [1900] 1 Ch. 315. Mentd. Gray v. 

(1880), 15 Ch. D. 74 ; Re Eaton, Dairies i\ Eaton (1894), 
70 L. T. 761 *, Re Gann*, Game r. Young, [1 8971 1 Ch. 881 ; 
Re Van Straubenzeo, Boustend v. Cooper, 11901 1 2 Ch. 779 ; 
Re Bentham, Pearce r. Bent ham (1906), 91 L. T. 307 ; 
Rc Bates, Hodgson v. Bates, 11907) 1 Ch. 22 ; Re Donald, 
Moore v. Somerset (1909), 53 Sol. Jo. 673 ; Re Nicholson, 
Eade v. Nicholson. [19091 2 Ch. Ill ; Re Wareham, Ware* 
ham v. Brewin, [1912] 2 Ch. 312 ; Rc Evans’ AVill Trusts, 
Pickering v. Evans, [1921] 2 Ch. 309. 


2415. Annuities converted into different denomi- 
nations.] — Testator by his will gave to his son a 
legacy of £20,000 in “ the joint stock of the 4 per 
cent. Bank annuities, transferable at the Bank 
of England, commonly called 4 per cent. Bank 
annuities ’’ : the only 4 per cent. Bank annuities 
existing at the date of his will were reduced to 
3£ per cents. ; afterwards, k before his death, 
a new stock of 4 per cent. Bank annuities was 
created : the will speaks at the testator’s death, 
k the son is entitled to the sum of £20,000 in the 
then existing 4 per cent. Bank annuities. — 
Sheffield v. Coventry (Earl) (1833), 2 Russ. 
k M. 317 ; 39 E. R. 415. 

Annotation : — Mentd. Powys v. Mansfield (1836), 6 Sim. 628. 


PART XII. SECT. 6, SUB-SECT. 2.— B. (c) ii. 

2409 i. Money paid off re-invested in other securities.] — Re Stokell (1913), 9 Tas. L. R. 7. — AUS. 
2409 ii. .]— Re Brazier Creaoit’s Trusts, Holmes v. Langley, [19133 1 I. R. 232.— -JR. 
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2416 . Conversion of shares to stock.] — (1) Testa- 
trix bequeathed all her shares in the Imperial Gas 
Light & Coke co. After the date of her will all 
testatrix’s shares of the above description were, by 
a statutory scheme of amalgamation of the Im- 
perial & other cos., converted into stock of the 
Gas Light & Coke co. : — Held : a provision in the 
scheme, transferring to the substituted stock the 
trusts & limitations affecting the old shares, “ so 
as to give effect to & not revoke any testamentary 
disposition,” was effectual to prevent ademption. 

(2) After the amalgamation testatrix purchased 
other stock of the Gas Light & Coke co. : — Held : 
these also passed by the bequest . — Re Loveman, 
Watson v . Watson (1870), 48 L. J. Ch. 565. 

2417 . Debentures to debenture stock.] — 

Testator bequeathed “ all my debentures in the 
St. Paulo Brazilian By. co.” upon certain trusts. 
At the date of the will testator held debentures 
of the co., but subsequently exchanged them for 
& died possessed of debenture stock in the 
same co. : — Held : the subject of the bequest had 
been converted, <fc the legacy was adeemed. — 
He Lane, Litard v. Lane (1880), I I Ch. 1). 856 ; 
49 L. J. Ch. 768 ; 43 L. T. 87 ; 28 W. B. 764. 

Annotations: — Folld. lie Gray, Dresser v. Gray (1887), 

30 Ch. 1). 20.'). Expld. lie Herring, Murray v. Herring, 

[1008] 2 Ch. 403. Refd. Re Tyler, Tyler v. Tyler (1801), 

65 L. T. 367 ; Re Slater. Slater v. Slater, [1007] 1 Ch. 665. 

2418 . Conversion of bonds— To shares.] — Bail- 
way bonds specifically bequeathed were afterwards 
converted into shares by a general arrangement 
with the bondholders : — Held : the bequest bad 
not been adeemed, notwithstanding that testator 
need not have joined in the arrangement. — lie 
Pi r, kington ’s Trusts (1865), 6 New Bep. 246; 
13 L. T. 35. 

Annotation Apld. .Tonkins r. .Tones (1866), L. 11. 2 Eq. 

323. 

2419 . To war loan.] — Hr Macartney, 
Brook house v. Barman (1920), 36 T. L. B. 391 ; 
01 Sol. Jo. 409. 

2420 . Appointment of annuities under power of 
appointment— Annuities sold out— Re-investment 
In stock. I — By a post-nuptial sett lement a specific 
sum of bank annuities was settled so as to give 
the wife a general power of appointment by will. 
Three days after the settlement the wife made 
her will in execution of the power 8c apportioned 
the sum of bank annuities bet ween three appointees. 
Subsequently a portion of the bank annuities was 
with t he consent- of the wife & her husband sold 
out under a power of varying securities contained 
in the settlement A invested in railway stock : — 
Held : the legacies appointed by the will were not 
adeemed by the subsequent change in the invest- 
ment of the fund but the appointees took the rail- 
way stock in the proportions in which the bank 
annuities were appointed to them by the will. — 
Re Johnstone’s Settlement (1880), 14 Ch. I). 
162 ; 49 L. J. Ch. 596 ; 28 W. B. 593. 

Annotations : — Consd. Re Moses, Beddington v. Boddiugton, 

[1902] 1 nil. 100. Refd. Blake r. Bioko (1880), 42 L. T. 

724 ; Re Dowsett, Dowsctt v. Moaldn, [1901] 1 Ch. 398. 

2421 . Shares in unlimited company converted 
into limited company.] — Testator bequeathed 
“ fifty shares in the York Union Banking co.,” 
to be held upon certain trusts. At the date of 
the will the co. was registered & incorporated as 
an unlimited co. under the Companies Acts, & 
testator held seventy shares therein of the nominal 
value of £100 each. Between the dates of his 
will <fc his death the co. was registered as a limited 
co. under the same style, except that the word 
Limited was added, & each £100 share was con- 
verted into two shares of the nominal value of 
£00, 8c one hundred <fc forty of these new shares 


were allotted to testator in substitution for his 
seventy shares of £100 each : — Held : the bequest 
was not specific, but general, it was in effect a 
gift of such a sum as at the death of testator 
should be the value of fifty shares of £100 each 
in the unlimited co., A as, by reason of events of 
which testator was aware, it had become impossible 
to determine such value, the bequest failed . — Re 
Gray, Dresser v. Gray (1887), 36 Ch. D. 205 ; 
56 L. J. Ch. 975 ; 57 L. T. 132 ; 35 W. B. 795. 

Annotations: — Consd. Re Slater, Slater v. Slater, [1907] 1 

Ch. 665. Refd. Re Tyler, Tyler v. Tyler (1891), 65 L. T. 

367 ; Re Curry, Curry v. Curry (1908), 53 Sol. Jo. 117; Re 

GUlins, Inglia v. GUlins, [1909] 1 Ch. 315. 

2422. Substitution of stock .] — Re Tyler, Tyler 
v. Tyler, No. 2383, ante. 

2423. Transfer of undertaking — Allotment of 
different stock.] — Re Slater, Slater v . Slater, 
No. 2378, ante. 

2424. Sub-division of shares.] — Testator be- 
queathed ‘‘my hundred shares in the Palatine 
Bubber Syndicate.” There was no such co., but 
there was a co. called the Pataling Rubber Syn- 
dicate, in which testator held at the date of his 
will hundred £1 shares, each of which was by 
special resolution of the co. subsequently sub- 
divided into ten shares of 2 s. each ; — Held : the 
thousand shares of 2.s*. each passed under the 
bequest.- -Tic Greenberry, Hops r. Daniell 
(1911), 55 Sol. Jo. 633. 

2425. — .] — Testator bequeathed to trustees 

23 shares belonging to him in the London & 
County Bank upon certain trusts. At the date 
of his will, the testator held 104 shares in the 
bank, of £80 each, £20 paid. Between the date 
of the will 8c the date of testator’s death the 
London A County Bank was amalgamated with 
the London & Westminster Bank, the name was 
changed to the London County & Westminster 
Bank, 8c the shares of £80 each, £20 paid, were 
subdivided into four shares of £20, £5 paid : — 
field : the bequest was not adeemed 8c the 
twenty-three original shares, or four times that 
number since the division of the shares, passed 
bv the bequest. — Re Clifford, Mali. am t . MuFie, 
ri912] 1 Ch. 29 ; 81 L. J. Ch. 220 ; 106 L. T. 14 ; 
28 T. L. B, 57 ; 56 Sol. Jo. 91. 

.—Refd. Re Kuypcrs, Kuypcrs t\ Kuypcrs, 

[1925J Ch. 214; Re Sikes, Moxon r. Crossley (1926), 

136 L. T. 666 ; Re Bancroft, Bancroft r. Bancroft, [1928 j 

1 Ch. 57 7. 

2426. Substitution of shares.] — Testator by his 
will gave his ten £1 fully-paid ordinary shares in 
a co. to N. Between the date of the will & of the 
death of testator the co. went into voluntary 
liquidation for the purposes of reconstruction, 8c 
as so reconstructed was incorporated in the same 
name. Under the scheme of reconstruction 
testator became entitled to two £5 fully-paid 
preference shores A two £5 fully-paid ordinary 
shares in the new co. for every £4 ordinary share 
he held in the old co., but in other respects the new 
co. was substantially the same as the old co. : — 
Held : there had been no ademption, & N. was 
entitled to the substituted shares in the new co. — 
Re Leeming, Turner v. Leeming, [1912] 1 Ch. 
828 ; 81 L. J. Ch. 153 ; 106 L. T. 793. 

Annotation: — Refd. Re Kuypcrs, Kuypcrs r. Kuypcrs, 
[1925] 1 Ch. 244. 

2427. Reduction of dividends on shares — Issue 
of additional shares in compensation.] — By her will 

made in 1020 testatrix bequeathed six hundred 
15 per cent, cumulative preferred ordinary shares 
of £1 each in a co. to trustees upon trust to pay 
the income to a tenant for life during his life & 
with a direction that after his death the shares 
should fall into residue. Subsequently during the 
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lifetime of testatrix the co. reorganised its capital 
by ( inter alia) changing its 15 per cent, cumulative 
preferred ordinary shares into a like number of 
8 per cent, cumulative A. preference shares of £1 
each A at the same time issuing to a former holder 
of 15 per cent, cumulative preferred ordinary 
shares the same number of new 8 per cent, cumu- 
lative A preference shares of £1 each paid for in 
full out of reserves : — Held : the tenant for life 
was entitled only to the income of the six hundred 
8 per cent, cumulative A preference shares, which 
were really the original six hundred 15 per cent, 
cumulative preferred ordinary shares with an 
altered name A a reduced right to dividends ; 
A he took no interest in the new six hundred 
8 per cent, cumulative A preference shares which 
were issued to testatrix by way of compensation 
for the reduction in the rights attached to her 
original holding of shares . — He Kuypers, Kuypers 
v. Kuypers, [19251 Oh. 244 ; 94 L. J. Oh. 255 ; 
133 L. T. 408 ; 09 Sol. Jo. 300. 

(d) Other Cases. 

2428. Lease of estate.] — A man devises land in 
fee, & then makes a lease for years of the same 
land. The lease, if not made to the devisee, is 
a revocation at law, pro tanto only. — Perkins v. 
Walker (1082), 1 Vein. 97 ; 23 E. R, 339, L. O. 

Annotation: — Refd. Fitzgerald r. Fauconberge (1729), 

Fitz-G. 207. 

2429. Premiums paid by lessees.] — (1) A 

tenant for life of real estate, who had under the 
settlement power to appoint the estate by will 
among his children after his own death, made a 
will by which he appointed part of the estate to 
one son & part of it to another son. After the 
execution of the will testator, in exercise of the 
power conferred on him as tenant for life by 
Settled Land Act, 1882 (c. 38), granted leases of 
parts of the appointed property in consideration 
of premuims paid by the lessees. The premiums 
were paid to the trustees of the settlement, A were 
invested by them : — Held : neither by Wills Act, 
1837 (c. 30), s. 24, nor by Settled Land Act, 1882 
(c. 38), s. 22 (5), did the appointment carry the 
premiums to the appointees, A, there being, in 
the opinion of the ct., nothing in the will to show 
an intention that the premiums should pass under 
the appointment the premiums went as in default 
of appointment under the provisions of the settle- 
ment. 

(2) The doctrine of ademption applies to an 
appointment by will, whether made under a 
general or under a special power . — He Moses, 
Beddington v. Beddington, [1902] 1 Cli. 100 ; 
71 L. J. Oh. 101 ; 85 L. T. 590 ; 18 T. L. R. 147, 
C. A. ; on appeal , sub nom. Beddington v. Bau- 
mann, [1903] A. C. 13, H. L. 

Annotations .-—Generally, Refd. He Llano ver, Herbert r. 

Frcshfield (2), [1903] 2 Oh. 330 ; He Thompson, Thompson 

v. Thompson (1906), 54 W. IL 613. 

2430. Devise of money in hands of A. — Subse- 
quent withdrawal of part.] — One placed £*500 in 
a goldsmith’s hands on his note, A afterwards 
orders part out again, A then devises the £500 in 
the goldsmith’s hands to J., this good for the 
whole £500 ; sccus : if testator had, after the 


making the will, drawn out part of this money, 
for this had been an ademption pro tanto . — 
Crockat v. Crockat (1723), 2 P. Wms. 164 ; 
2 Eq. Gas. Abr. 569 ; 24 E. R. 684. 

Annotations: — Refd. A.-G. v. Parkin (1769), Amb. 566; 
Ashburnor v. Macguiro (1786), 2 Bro. C. C. 108. 

2431. Devise of leasehold estate — Subsequent 
surrender & renewal.] — Devise of a leasehold estate 
held under a college ; after the will made the 
lease is renewed, this new lease does not pass by 
the will. — Hone v. Med craft (1783), 1 Bro. C. C. 
261 ; 28 E. R. 1116, L. 0. 

Annotations : — Refd. Selby v. Alston (1797), 3 Voe. 339; 
James r. Dean (1808), 15 Vos. 236 ; Cole grave v. Manby 
(1821), G Madd. 72 ; Plowdcn v. Hyde (1852), 2 Sim. N. S. 
171 ; Jacob v. Jacob (1898), 78 L. T. 451. Mentd. Davies 
v. Lowndes (1838), 7 Scott, 21. 

2432. Bequest of goods In particular place — 
Removal of goods by third person.] — J. S. devises 
all his household goods A furniture which should 
be in his house at R. at his death to his wife, & 
after -wards going beyond sea, his steward gets the 
landlord of the house to accept of a surrender of 
the lease of the house, A removes the goods to 
another house ; A writes an account of this to 
J. 8. who approves of it. The goods will not pass 
by the will to the wife : otherwise, if they had 
been removed by fraud to defeat the legacy ; or 
by any tortious act without the privity of the 
testator.- Shaftsbury (Earl) v. Shaftsbury 
(Countess) (1716), 2 Vera. 747 ; 1 Eq. Gas. Abr. 
201 ; 23 E. R. 1089, L. G. 

Annotations : — Distd. Cunningham v. Roes (1756), 2 Lee. 272. 
Consd. Jenkins r. Jones (1866), L. R. 2 Eq. 323. Refd. 
llouldingr. Cross (1855), 25 L. T. O. S. 29. 

2433. Bequest of sum “ for which I have sold 
my estate ” — Subsequent deposit & withdrawal of 
sum by testator.] — Cartwright v. Cartwright 
(1775), cited 2 Bro. G. G. 114 ; 29 E. R. 65, L. C. 

Annotations : — Dbtd. Ashburnor v. Macguiro (1786), 2 Bro. 
C. 108. Consd. Colvile r. Middleton (1841), 3 Beav. 
570. Refd. Williams v. Hughes (1857), 24 Beav. 474. 

2434. Mortgage of devised estate.] — The rules as 
to revocations of wills are the same in law A 
equity. Articles to settle estates of the husband, 
subject to certain uses A trusts, on the first A 
other sons in tail male ; remainder to the husband 
in fee : the husband, confirming the articles, 
devised the same estates in case he should die 
without issue male, or on failure of issue male in 
the life of his wife ; A by a subsequent settlement 
in performance of the articles conveyed to trustees 
A their heirs, after certain uses A trusts, to the 
use of the first A other sons in tail male ; remainder 
to himself in fee ; the whole fee being conveyed, 
A some of the purposes being inconsistent with the 
will A the articles, the will is revoked as to the 
settled estates. If lands devised are conveyed 
for a partial purpose, as a mtgo., or payment of 
debts, it is a revocation pro tanto only. Evidence 
to prove the intention of the parties to a settlement 
refused. — Brydges v. Chandos (Duchess) (1794), 
2 Ves. 417 ; 30 E. R. 702, L. G. ; on appeal , sub 
nom. Chandos (Duchess) v. Brydges (Lady) 
(1795), 7 Bro. Pari. Gas. 505, li. L. 

Annotations : — Apld. William* v. Owens (1795), 2 Ves. 595. 
Consd. Cave v. Holford (1798), 3 Ves. 650. Apld. Rawlins 
v. Rurgis (1814), 2 Ves. & B. 382. Consd. Grant v. Bridger 
(1866), h. It. 3 Eq. 34 7. Refd. Goodtitlo d. Ilolford v. 
Otway (1797), 7 Tern) Rep. 399 ; Ilarmood v. Oglander 
0 803), 8 Ves. 106 ; Andrew v. Andrew (1855), 25 L. T. 
O. S. 30. 

2435. .] — Testator seised in fee of an estate 


PART XII. SECT. 5, SUB-SECT. 2.— 

B. (d). 

o. Devise of leasehold estate — Lessors 
giving notire of resumption of pos- 
session.] — Coyne v. Coyne, 10 I. It. 
Eq. 496. — IR. 

P- Reversion subsequently bought 


by testator — Demise unth purchasing 
clause.]— J . M. by bis will boquoathod 
all his leasehold property, situate at 
L., to his daughter, J. II., wifo of 
J. G. II. He afterwards purchased the 
reversion in fee of the property, & 
subsequently demised it to J. G. H., 
his son-in-law, with a purchasing clause. 


At testator’s death J. G. n. had not 
exercised the option to purchase : — 
Held : the bequest to J. H., his 
daughter, was not adeemed by the sub- 
sequent purchase. — M inifik v. Hall, 
1 C. A. 421. — N.Z. 

q. Mortgage of insurant* policy.] 
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disposes of it by will. After making his will, 
having occasion to borrow a sum of money, he 
conveys the estate by way of security for the 
money to trustees in fee ; A there is a proviso in 
the deed of conveyance that if the mtge. money 
was paid at the time fixed, the trustees were to 
reconvey the estate to him, his heirs A assigns, 
or to such person or persons, A for such estate A 
estates, & to & for such lawful trusts, intents A 
purposes, as testator, his heirs A assigns, should 
by any deed or instrument in writing direct, limit 
or appoint : — Held : the direction of the additional 
words, to convey to such person or persons, etc., 
gave no new power of conveyance to testator 
beyond what he would have acquired without 
them, as the necessary consequence of the conver- 
sion of his legal into an equitable fee, A conse- 
quently that the conveyance, being as a mere 
security for money, operated only as a revocation 
of the will, pro ianlo.-— Brain v. Brain (1821), 
6 Madd. 221 ; 5b E. R. 1075. 

Annotation: — Consd. Bullin v. Fletcher (1837), Donnelly, 

243. 

2436. .] — A remainderman in fee joined 

with his mother, the tenant for life, in a mtge. in 
fee, by which it was provided that if the remainder- 
man, his heirs, exors., etc., should repay the sum 
borrowed on a certain day, the mtgee., his heirs 
or assigns, should reconvey the estates to the 
person or persons for the time being entitled to 
the reversion A inheritance of the estates, A his, 
her or their heirs or assigns, or unto such other 
person or persons, A in such other manner A form, 
as lie, she or they should direct or appoint : — 
Held : a devise of the estates previously made 
by the remainderman was not revoked by the 
mtge. — Youdk v. Jones, as reported in (1845), 
14 8im. 131 ; 9 Jur. 910 ; 00 E. R. 307. 

Annotation: — Mentd. Culnha r. Cheese (1810), 7 Hare, 230. 

2437. .] — The owner of an estate limited 

to the usual uses to bar dower, mortgaged it in 
fee, A, by the proviso for redemption, the estate 
was agreed to be reconvened to him, his heirs, 
appointees, or assigns, or to such other persons, 
to such uses, A in such manner as he or they should 
direct. After executing this mtge. testator made 
his will, devising the estate, A subsequently paid 
oil the mtge., taking a reconveyance to the same 
uses, in bar of the dower, as t he estate was subject 
to before the mtge., the dower trustees being the 
same person in both deeds. Testator died before 
the Wills Act came into operat ion i—IIcld : the 
will was not revoked as to the estate in question. — 
Plow den v. Hyde (1852), 2 l)e G. AT. A G. 081 ; 
21 L. J. Cli. 790 ; 20 L. T. O. 8. 18 ; 10 Jur. 823 ; 
42 E. K. 1040, E. 

Annotations : — Retd. Whitbread r. Smith (1854), 3 Do 

Cl. M. & (I. 727 ; .Tones v. Davies (1878), 8 Cli. D. 20a ; 

Jacob v. Jacob (1808), 78 L. T. 825. 

2438. .] — If the testator gave all stock st and- 
ing in his name at the date of his will, A it turned out 
there was some stock standing in the name of a 
mtgee., the equity of redemption in that stock would 
not pass ; but if it happened that, at the date of his 
will, there was stock standing in his name, & that 
testator had subsequently mortgaged it, the 
mtge. would not have adeemed or revoked the 
bequest (Turner, V.-C.). — Oakes v. Oakes (1852), 
9 IJare, 066 ; 68 E. R. 080. 

Annotations : — Consd. He Herring, Murray t\ Herring, [1908] 

2 Ch. 493. Re!d. Morrieo v. Aylmer (1875), L. li. 7 

H. L. 717 ; He Lane, Luard t\ Lane (1880), 14 Ch. D. 856 ; 

He Tyler, Tyler v. Tyler (1891), 65 L. T. 367 ; lie Slater, 

Slater v. Slater, 11907] 1 Ch. 665. 


2439. Conveyance to trustees — To uses of pre- 
existing settlement.] — By marriage articles the 
husband convenanted to convey to the use of 
himself for life ; remainder in trust to secure an 
annuity to his wife for life in bar of dower ; 
remainder to trustees for years, to raise portions ; 
remainder to the sons A daughters successively in 
tail ; remainder to his own right heirs ; afterwards 
he devised, upon condition that he should leave 
no issue ; A after the will he, in pursuance of the 
articles, conveyed to trustees A their heirs, to the 
uses A trusts of the articles ; the will is not re- 
voked. — Williams v . Owens (1794), 2 Ves. 595 ; 
30 E. R. 794. 

Annotations : — Consd. Cave v. Uolford (1798), 3 Ves. 650. 
Refd. Harmood v . Oglander (1803), 8 Ves. 106 ; Rawlins 
v. Burgis (1814), 2 Ves. A B. 382. Mentd. Bullen v. 
Fletcher (1837), 6 L. J. Ch. 140. 

2440. To such uses as testator should by 

deed or will appoint.] — Devise of the equitable fee, 
under a contract to purchase, revoked by the 
conveyance to a trustee A his heirs to sucli uses 
as the devisor should appoint by deed, with two 
witnesses, or will ; with remainder to him for life, 
to the trustee for the life of the devisor, to bar 
dower, A to the devisor in fee. — Rawlins v. 
Burgis (1811), 2 Ves. A B. 382 ; 35 E. R. 304. 

Annotations : — Consd. Bullin r. Fletcher (1837). Donnelly* 
213; Youdo r. Jones (1845), 9 Jur. 910; Plowden v • 
Hyde (1852), 2 Do (i. M. & U. 684. Refd. Jacob v. Jacob 
(1898), 78 L. T. 825. Mentd. Schroder v. Schroder (1854). 

2 Fq. Rep. 895. 

2441. By co-owner — Upon trust to allot 

among grantors.] — A testatrix, entitled with others 
to rights of pasture over certain lands, by will, 
before the Wills Act, 1837 (c. 20), devised the 
estate in respect of which her rights of pasture 
were held. Afterwards, in 1805, she joined with 
her co-owners of the rights of pasture, A with the 
owners of the lands over which they extended, in 
granting the rights A the lands to trustees upon 
trust to allot A convey the lands amongst the 
several grantors, A also to make A repair roads, 
drains, bridges, etc. In 1807, the trustees re- 
conveyed to testatrix a portion of the lands in 
lieu of her rights, by a deed to which she was made 
a party. She died before the execution of the 
deed : — Held : the conveyance in 1805 operated 
as a revocation of the devise. — Grant v. Bridger 
(1800), L. R. 3 Eq. 317 ; 36 L. J. Oh. 377 ; 15 
W. R. 010. 

2442. Bequest of sum due on mortgage — Mort- 
gage money paid to testator — Sum applied to 
different purposes.]— E. by will, reciting “ that it 
was the wish of her mother A herself that the 
£500 they had then out upon mtge. should be 
given to S. A her family,” bequeaths “ the said 
£500, with interest,” accordingly. Testatrix, at 
the time of making her will, had a sum of £500 
out on mtge., which she afterwards called in, A 
applied to different purposes. The mother being 
dead, the testatrix took out administration ; A, 
upon her death, without having altered or revoked 
her will, the question was, whether the legacy was 
adeemed : — Held : no ademption. — Le Grice v. 
Finch (1817), 3 Mcr. 50 ; 30 E. R. 20. 

Annotations : — Apld. Barker r. Rayner (1820), 5 Madd. 208. 
Consd. Gardner v. Hatton (1833), 6 Sim. 93. Distd. Side- 
botharn v. Watson (1853), 11 Hare, 170. Dbtd. Oliver v. 
Oliver (1871), L. R. 11 Eq. 506. N.F, Harrison v. Jackson 
(1877), 7 Ch. D. 339. Consd. He Hobo , Slade v. Walpolo 
(1889), 61 L. T. 497. Refd. He Slater, Slater v. Slater, 
[1906] 2 Ch. 480. 

2443. .] — Testator by his will 

I bequeathed to his trustees therein named, in trust 


— Re So mekvtlle , PERMANENT Trus- r. Request of property receivable t. Devise of proceeds of insurance 
tee Co., N. S. W., Ltd. v. Somerville under will — Payment of charges on policy .] — Davidson’s Trustees v. 
(1905), 5 S. R. N. 8. W. 390 ; 22 property.]—' Toole v. Hamilton, [1901 ] Davidson, 4 F. (Ct. of Sess.) 107.— 
N. S. W. W. N. 138.— AUS. 1 I. R. 383 — IR. SCOT. 
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Sect. 5 . — Modes of failure of a gift: Sub-sect. 2, B. 

( d ), & C\, D . 

for two persons, the sum of £4,000, “ at present 
secured by a mtge. of certain landed property at 
Podington, Beds.” During the lifetime of testator 
the mtge. was paid off. The question therefore 
was, whether the legacy must be treated as 
adeemed, or whether it was a general legacy, having 
regard to the words “ at present ” in the gift : — 
Held : the legacy was specific, & the gift failed. — 
He Robe, Slade v. Walpole (1889), 61 L. T. 497. 

Annotation : — Retd. Re Slater, Slater v. Slater, [19073 1 Ch. 
665. 

2444. .] — Testator bequeathed “ the 

principal sum ” secured to him by a mtge. in 
fee. It was afterwards voluntarily paid off in 
the testator’s lifetime : — Held : the legacy was 
adeemed. — Phillips v . Turner (1853), 17 Beav. 
194 ; 1 Eq. Rep. 143 ; 21 L. T. O. S. 215 ; 1 W. R. 
376 ; 51 E. R. 1007. 

2445. Bequest of policies — Receipt of policy 
money by testator.] — Testator bequeaths all his 
right, title, 6c interest in two policies of insurance, 
which he had effected on the life of his wife, 
together with all benefit 6c advantage thereof, to 
his exors., upon trust, after the death of his wife, 
to receive the amount of the policies, & thereout 
to pay or provide for certain legacies ; his wife 
having died, he received the money, 6c invested it 
in securities, of which he continued possessed at 
his death : — Held : the legacies failed. — Barker 
v . Rayner (1826), 2 Russ. 122 ; 38 E. R. 282, 
L. C. 

Annotations : — Refd. Gardner v. Hatton (1833), 6 Sim. 93; 
Clark v. Browne (1854), 2 8m. 6c G. 524 ; lie Tyler, Tyler 
v. Tyler (1891), 05 L. T. 3G7. 

2446. Bequest of farming stock — Sale of stock by 
legatee & executor — Before death of testator — 
Testator lunatic.] — Testator bequeathed farming 
stock which should be in his possession at iiis 
decease. He became of unsound mind, 6c so 
remained till liis death ; but two years before 
the latter event the specific legatee, who was 
named as exor., with the concurrence of Ids 
mother, who was named as ext-rix., converted 
the stock into money, which they deposited in 
their own 6c a third person’s names at a bank, 
where it remained till after testator’s death ; — 
Held : there had been no ademption, 6c the 
specific legatee was entitled. — Jenkins v. Jones 
(1866), L. R. 2 Eq. 323 ; sub now. He Jones, 
Jenkins v . Jones, 35 L. J. Ch. 520 ; 14 L. T. 540 ; 
12 Jur. N. 8. 368 ; 14 W. R, 665. 

Annotation : — Refd. Re Slater, Slater v. Slater (1907), 76 
L. J. Ch. 172. 

2447. Appointment under power.] — Testatrix, 
who had a general power of appointment over the 
A. property, by her will in 1854 after specific de- 
vises 6c bequests devised 6c bequeathed the residue 
of her estate to X. By a deed poll in 1855 she 
appointed the A. property upon such trusts as she 
by deed or her last will “ should from time to time 
or at any time thereafter direct or appoint,” 6c in 
default of appointment upon trust for Y. Testa- 
trix died in 1857 ; — Held : reading together 
sects. 24 & 27 of Wills Act, 1837 (c. 26), the will 
operated as an exercise of the power given or 
reserved by the subsequent deed poll 6c passed 
the property to X. — Aiiiey v. Bower (1887), 12 
App. Gas. 263 ; 56 L. J. Ch. 742 ; 56 L. T. 409 ; 
35 W. It. 057, H. L. 

Annotations : — Consd. Re Wells Trusts, Hardlstry v. Wells 
(1889), 4 2 Oli. H . 646. Refd. Re Marsh, Mason r>. Thorne 
(1888), 3K Ch. 1). 630; Re Hayes, Turnbull v. Hayes, 
[1900) 2 Oh. 332 ; He Moses, Beddingtou v. Beddington, 
119021 1 Ch. 100. 

2448. Devise of rentcharge — Purchase of fee 


simple by testator — Merger.] — Testator by his will 
made in 1894 specifically devised a rentcharge of 
£15 per annum issuing out of a freehold house 
to his daughter absolutely. In 1913 he purchased 
the fee simple of the house, 6c his conveyance 
expressly stated that the rentcharge should merge 
in the fee simple. He died in 1919 : — Held : the 
devise of the rentcharge had been adeemed, & the 
daughter took no estate or interest in the house. — 
He Bick, Edwards v. Bush, [1920] 1 Ch. 488 ; 89 
L. J. Ch. 335 ; 123 L. T. 49 ; 64 Sol. Jo. 359. 

C. Transfer by Trustees into Testator's Name. 

2449. Gift not adeemed.] — Stock was, in contem- 
plation of a marriage vested in trustees for the 
separate use of the wife for life, & with full power 
for her to dispose of it by will. She made her will 
during coverture. She survived the husband, & 
afterwards took a transfer of the stock into her 
own name. This does not operate as a revocation 
of the will, or an ademption of the bequest of the 
stock. — Dingwell v. Askew (1788), 1 Cox, Eq. 
Cas. 427 ; 29 E. R. 1233. 

Annotations: — Refd. Trlmmell v. Full (1853), 10 Beav. 537 ; 
Hall v. Waterliou.so (1865), 5 Gill. 61. 

2450. .] — A married woman having a power 

to appoint personal estate, held in trust for her, 
by her last will 6c testament notwithstanding her 
coverture, made a will in exercise of her power 
during the life of her husband. She survived her 
husband, 6c afterwards took an assignment from 
her trustee of the personal estate to herself. This 
assignment does not operate as a revocation of 
the will. 

The vesting of the legal interest in her by the 
assignment of the trustee could in no manner 
affect the bequests of the will. The mere accession 
of the legal to the beneficial interest is not a revo- 
cation even of real estate. The legacy given to 
her husband lapsed by his death 6c passed by the 
residuary clause in the will (Leach, M.U.). — 
Clough v. (’lougii (1831), 3 My. 6c K. 296 ; 10 
E. R. 113. 

Annotation : Distd. Trlimnell r. Poll (1853), 21 L. T. 0. 8. 
29. 

2451. — -.] — Lee v. Lee, No. 2392, ante. 

2452. — He Vickers, Vickers v. Mellor, 
No. 2356, ante. 

I). Exercise of Option to Purchase. 

Whether operating as conversion.) — See Equity, 
Vol. XX., pp. 356-358, Nos. 951-966. 

E. Payment of Debt. 

2453. Whether bequest of debt adeemed.] — One 

devises £500, viz. £100 due on bond, 6c £100 in 
money ; afterwards testator receives part of the 
£100, 6c takes a bond for the other part. This is 
no ademption of the legacy. — Orm v. Smith (1711 ), 

2 Vern. 681 ; 23 E. R. 1042 ; sub nom. Orme v. 
Smith, Giilb. Ch. 82 ; 1 Eq. Cas. Abr. 302, L. C. 

Annotations : — Apld. Tho monel v. Suffolk (1718), 1 P. Wm«. 
461. Consd. A.*G. v. Parkin (1769), Amb. 566; AhIi- 
burnur v. Mauguire (1786), 2 Bro. C. C. 108. Refd. Iilder 
v. Wager (1725), 2 1*. VVms. 328. 

2454. ,j — Testatrix gives legacies to be paid 

within three months out of a bond debt due to 
her ; the obligor afterwards, in the lifetime 
of testatrix, paid the debt, 6c took up the bond ; 
the legacies are thereby adeemed. — Badrick v. 
Stevens (1792), 3 Bro. C. C. 431 ; 29 E. It. 626, 
L. C. 

2455. Proviso that any part paid should 

be made good — Release of part by testator.]— Ono 

devises to her grandchild a debt of £4,000 owing to 
testatrix, by S. provided if any part of the debt 
should be paid in before testatrix’s death, then 
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so much as should be paid in, to be made good 
to the grandchild out of the surplus of her estate. 
Afterwards testatrix released £2,000 of the debt 
to S. without having received any of the money. 
Decreed that this was no ademption of the legacy 
pro tanto , but that the legatee or her representative 
was entitled to the whole £4,000 as much as if the 
same had been paid in to the testatrix. — Thomond 
(Earl) v. Suffolk (Earl) (1718), 1 P. Wins. 401 ; 
2 Eq. Cas. Abr. 507 ; 24 E. II. 474, L. C. 

Annotations : — Refd. Hambling v. Lister (1761), Amb. 401 ; 
A.-Q. v. Parkin (1709), Amb. 566 ; AHhlmrner v. Macgnire 
(1786), 2 Bro. C. O. 108. Mentd. Heard v. Stamford (1735), 
3 1\ Wins. 409 ; lie Parkin, Hill v. Schwarz, [1892] 3 Oh. 
510. 

2456. Gift of residue of debt.] — (1) A. 

having a debt due to him from S. devises £500 of 
it to B. & the residue of it to C. but docs not 
mention what the debt is which is owing from 8. 
A. receives the whole debt in his lifetime, B. dies 
in testator’s lifetime ; testator’s receiving in the 
debt in his own lifetime is an ademption of the 
legacy, as to the devise of the residuum of the debt ; 
but it may be otherwise as to the certain legacy 
given to B. if B. had survived testator. 

(2) A. devises £500 legacy to the second son of 
8. & devises other legacies to the other sons of 8. 
& declares, that if any of the younger sons of 8. 
should die before they are capable of receiving 
their share, the share or legacy of him so dying 
shall go to the survivor ; the second son dies in 
testator’s life-time, this £500 given to the second 
son shall not survive. — Rider v. Waoer (1725), 
2 P. Wins. 328 ; 2 Eq. Cas. Abr. 500 ; 24 E. B. 
751, L. C. 

Annotations : — As to (I) Refd. A.-O. r. Parkin (1769), Amb. 
566; Bryd fifes v. Chatnlns (1794), 2 Ves. 417 ; Nelson r. 
Carter (1832), 5 Sim. 530. neutrally, Reid. Vawsscr v. 
Jeffery (1828), 3 Husk. 479. 

2457. Sum expressed in bequest.] — Rider 

v . Wager, Mo. 2150, ante. 

2458. -.J— A bequest of a debt is 
adeemed by the debt being paid to testator in liis 
lifetime, whether the payment be compulsory or 
voluntary, or whether the sum be expressed in the 
bequest or the debt bequeathed generally. — 
Stanley v. Potter (1780), 2 Cox, Eq. (’as. 180 ; 
30 E. R. 83. 

Annotations :■ — Apld. Barker v. Raynor (1820), 5 lUadd. 208 ; 
Re Bridle (1879), 4 O. P. D. 330. Refd. Rc Tyler, Tyler 
r. Tyler (1891 ), 65 L. T. 367 ; Re Vickers, Vickers v. 
Mellor (1899), 81 L. T. 719. 


2459. — - Allowance for charges of collecting 
debt.] — She gives by will £40 to her granddaughter, 
being part of a debt due A owing for rent, she 
allowing the charges for getting in the same, 
testatrix afterwards recovers the debt, this is no 
ademption of the legacy.— -Ford v. Fleming 
(1720), 2 Stra. 823 ; 1 Eq. ('as. Abr. 302 ; 1 Roll. 
Rep. 0X4 ; 2 P. Wins. 400 ; 03 E. R. 873, E. C. 

Annotations: — Refd. Wingfield r. Newton (1741), 9 Mod. 
Hop. 428 ; Rambling r. Lister (1761), And*. 401 ; A.-G. r. 
Parkin (1769), Amb. 566 ; Ashburncr v. Macguire (1786), 
2 Bro. C. C. 108. 

2460. Sum bequeathed generally.] — Stan- 

ley v. Potter, Mo. 2458, ante. 

2461. Compulsory payment.] — Where a 

C articular debt is devised, & afterwards recovered 
y testator in an adversary way, it is an ademption 
of the legacy. — Lawson v. Stitch (1738), 1 Atk. 
507 ; West temp. Hard. 325 ; 25 E. R. 003, L. C. 

Annotations : — Refd. Ashburncr v. Mucguiro (1786), 2 Bro, 
C. C. 108 ; Simmons v. Vollanco (1793), 4 Bro. C. C. 315. 

2462. .] — A debt specifically be- 

queathed, & afterwards voluntarily paid in, no 
ademption of the legacy ; if a compulsory pay- 


ment, it may or may not be an ademption according 
to circumstances ; for if a particular reason is 
given, or if replaced on same fund, or so ordered, 
it is no ademption. Bequest of a note for £500 
“ in the hands of F. ” ; when F. had laid it out in 
stock unknown to testatrix. Though the bequest 
of the note is specific, the legatee shall have the 
stock in which it is vested. — Drinkwater v. 
Falconer (1755), 2 Ves. Sen. 023 ; 28 E. R. 397. 

Annotations : — Refd. SimmonH v. Vallanco (1793), 4 Bro. 

C. C. 345 ; Powys v. Mansfield (1837), 3 My. & Cr. 359. 

2463. .] — Stanley v. Potter, No. 

2458, ante. 

2464. Voluntary payment.]— Drinkwater 

v. Falconer, No. 2462, ante. 

2465. .] — Stanley v. Potter, No. 2458, 

ante. 

2466. Part payment — Dividends on bank- 
ruptcy.] — Ashburner v . M acquire, No. 2382, 
ante. 

2467. Payment of money due on note — 

Payment into bank by testator — Money partially 
drawn out.] — Specific legacy of money due on a 
note, received afterwards by testatrix, & i>aid to a 
banker, with whom she had no other money ; 
where, except £10 which she drew out, it remained 
at her death. An ademption. — Fryer v. Morris 
(1801), 9 Ves. 300 ; 32 E. R. 641. 

Annotations : — Distd. Jenkins v. Jones (1866), L. R. 2 Ecj. 

323. Refd. Barker v. liayner (1820), 5 Madd. 208. 

2468. Payment of policy moneys.] — Testa- 

tor bequeaths all his right, title & interest in two 
policies of insurance, which he had effected on the 
life of his wife, together with all benefit & advan- 
tage thereof, to his exors., upon trust, after the 
death of his wife, to receive the amount of the 
policies, & thereout to pay or provide for certain 
legacies ; his wife having died, he received the 
money, & invested it in securities, of which he 
cont inued possessed at his death ; — Held : the 
legacies failed. — B arker v. Rayner (1820), 2 
Russ. 122 ; 38 E. R, 282, L. 0. 

Annotations : — Consd. Gardner v. Hatton (1833), G Sim. 93 ; 

Clark v. Browne (1854), 2 Srn. & G. 524. Refd. Rc Tyler, 

Tyler v. Tyler (1891), 65 L. T. 367. 

2469. Mortgage.] — A legacy of a sum of 

money owing to testator by A. upon a mtge. of 
certain premises therein mentioned, & which mtge. 
was paid off in testator’s lifetime, after the date 
of the will, held to be a specific & not a merely 
demonstrative legacy, & to be adeemed by such 
payments. 

Testator placed part of the mtge. money received 
by him from A. in a bank, <fc afterwards drew 
out a part* of such deposit, leaving in the bank at 
the time of his death a balance amounting to a 
moiety of the sum which had constituted the mtge. 
debt- ; but it was held that the specific legatee 
of the mtge. debt was not entitled in respect of 
such legacy to the money so remaining in the bank. 
— Sidebotiiam v. Watson (1853), 11 Hare, 170 ; 
1 W. R. 303 ; 68 E. R. 1234. 

2470. .] — Phillips v . Turner, No. 

2444, ante. 

2471. Part of mortgage moneys re- 

invested.] — Testator bequeathed £7,000 secured on 
mtge. of an estate at W. belonging to R. The 
£7,000 & interest were received after the date of 
the will by testator’s agent on his account, & 
immediately afterwards £6,000, part of it, was 
invested on another mtge., & the remainder was 
paid into a bank in which testator had no other 
moneys, but was afterwards drawn out by a person 
to whom testator had given a cheque for the 
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Wills. 


Sect. 5. — Modes of failure of a gift : Sub-sect. 2, E. 
& F. ; sub-sects. 3, 4, 5 & 6. Sect. 6 : Sub- 
sects. 1 <fc 2, A. (a).] 

amount :—Hcld : the legacy was specific, A, not- 
withstanding the £0,000 remained due on the 
second rntge. at testator's death, the legacy was 
wholly adeemed. — Gardner v. Hatton (1833), 0 
Sim. 93 ; 58 E. R. 530. 

Annotations : — Apld. Oliver v. Oliver (1871), L. It. 11 Kq. 
50(5. Consd. He Itobe, Slade v. Walpole (1889), 61 L. T. 
4 9 7 * 

2472. Intention that money should go 

to legatee — Evidenced by conduct of testator.] — 

A specific gift by will of a “ mtgo. debt ” is adeemed 
if the mtge. is paid off in the lifetime of testator, 
notwithstanding that an evident intention that 
the money for which the mtge. was a security 
should go to the legatee is shown by the conduct 
of the testator . — lie Bridle (1879), 4 C. I\ I). 
336 ; 41 L. T. 343. 

Annotations : — Apld. lie Robe, Slade v. Walpole (1889), 
61 L. T. 497. Reid. He Armstrong, Marescaux t\ Arm- 
strong: (1879), 49 L. J. Ch. 53 ; He Slater, Slater v. Slater 
[1907] 1 Ch. 665; He Jameson, King t\ Winn, [1908] 
2 Ch. 111. 

2473. Release of Interest on debts — Payment 

of debts — Further debts incurred by debtor — Be- 
quest confirmed by codicil.] — Testator, by his will 
said “ whereas there is due to me from my son 
£1,440 or thereabouts, secured by bills or notes 
or otherwise, I release my son from the payment 
of any interest up to the time of my death, A I 
direct that he shall have time for payment of the 
sum by paying one-sixth in every year next after 
my death.” He afterwards made a codicil 
whereby he confirmed his will. The son paid the 
debts due at the date of the will amounting to 
about £1,440 A afterwards incurred fresh debts 
to the amount of about £1,300, which were due at 
the date of the codicil A at the death of testator : — 
Held ; the legacy was specific, it was adeemed by 
payment of the debt & the confirmation of the will 
by the codicil did not give the son any benefit 
in respect of the debts then due. — Sidney v. 
Sidney (1873), L. K. 17 Eq. 05 ; 43 L. J. Ch. 15 ; 
29 L. T. 509 ; 22 W. R. 101. 

Annotations . — Refd. lie Rowe, Tike v. Ilamlyn (1897), 77 
L. I 1 . 475 ; He Slater, Slater v. Slater, [1906J 2 011 . 480. 

F. Sale by Court of Lunacy. 

See Lunatics, Vol. XXXIII., pp. 148, 198, 210, 
221, Nos. 207, 1014, 1233-1230, 1301, 1302. 


Sub-sect. 3. — Non-Performance of 
Conditions. 

Non-performance of conditions, generally.] 

See PaH XTIL, Sect. 4, sub-sect. 4, post. 


Sub-sect. 4. — Incapacity of Donees. 

Incapacity of donees, generally.]— See Part IV., 
ante . 


Sub-sect. 5. — Illegality. 

Illegal conditions, generally.]— See Part XIII., 
Sect. 3, sub-sect. 5, post. 

Illegal purposes.] — See , generally , Trusts, Vol. 
XLIII., p. 014. 


Sub-sect. 0. — Uncertainty as to Property 

or Donee. 

See Part XVI., Sect. 13, post. 


Sect. 0. -EFFECT OF FAILURE OF GIFT. 


Sub-sect. 1. — In General. 

2474. Failure of bequest of personal estate — 
Direction exonerating personal estate from mort- 
gage debt — Liability of personal estate.] — Testator 
having two estates in mtge., orders the debt upon 
one to be paid out of his personal estate, A charges 
the other upon the mtged. premises, A gives the 
residue of his personal estate to persons by whose 
deaths it afterwards lapses ; the mtge. debt 
charged upon the mtged. premises* shall be paid 
out of the personalty ; for, though lie exonerated 
the personal estate for the legatees, non constat 
he meant so to do for the next of kin, & it 
is as if he had said nothing of his personal 
estate ; in which case a more gift of the mtged. 
premises, subject to the mtge., would not exempt 
the personalty. — Hale v . Cox (1791), 3 Bro. C. 0. 
322 ; 29 E. R. 560, L. C. 


Annotations :- 

179. Apld. 
182. 


-Consd. Hanoox v. Abbey (1805), It Ves. 
Dacro r. Patrickson (I860), 1 Drew & Sm. 


2475. Failure of gift of term on trust — No trust 
declared — Gift follows limitations in will.] — Devise 
to trustees for ninety-nine years upon the trusts 
hereinafter expressed ; A from & after the expira- 
tion or other sooner determination of the term in 
strict settlement. The term, no trust being 
declared, decreed to attend the inheritance, accord- 
ing to the limitations of the will, A no resulting 
trust, for the heir, upon the apparent intention to 
devise immediate estates, subject to the term, not 
future estates, expectant on its determination.-- - 
Sidney v. Siiklley (1815), 19 Ves. 352 ; 34 E. R. 
549 ; sub nom. Sidney v. Miller, Coop. G. 206, 
L. C. 


Annotations /—-Consd. He Cooper's Trusts (1853), 23 L. J. Ch. 
27, n. Refd. Lainson r. Lainson (1854), 24 L. J. Ch. 46 ; 
Tart on v. Lambarde, Lombard© v. Turton (I860), I 
Do G. i<\ & J. 495 ; Smith i\ Lomas (1864), 4 New Rep. 
318. 


2476. Failure to provide objects for whole gift.] — 

Testator directed his exors. to invest £4,000 A pay 
the interest of £100, part thereof, to his niece C. 
for life, A from A after her death to pay the 
capital to such persons as she should appoint, A 
in default of appointment, to her next of kin. 
Testator directed his exors. to pay the interest of 
six other sums of £400, “ further part of the £4,000,” 
to six other nieces for life, in like manner, “ A 
with the same like power of appointment over the 
capital A gift over, to the next of kin of the 
nieces in default of appointment, as he had before 
declared in all respects of A concerning the bequest 
to his niece C.” Testator then directed his exors. 
to pay the interest of the £400, “ being the remain- 
ing part of the £4,000,” to his niece J., A also the 
capital of the sum, in precisely the same words as 
the former bequests ; — Held : the unappropriated 
part of the £4,000 fell into the residue of testator’s 
estate. — Edwards v. Corey (1853), 22 L. T. 
O. S. 9. 

2477. Failure of mode of application.] — B. 

made his will in 1830, directing after payment of 
debts, etc., A legacies, “ all my remaining property 


PART XII. SECT. 6, SUB-SECT. 1. 

a* Whether treated as intestacy .] — 
Where a rule of law. Independent of & 
paramount to the testator’s intentions, 
defeats the devise, the proper course is 
to let the property go as the law directs 


in cases of intestacy. — F erguson v. 
Jerguson (1878), 2 S. C. U. 497.— 

CAN. 

b. .] — He Wilson, Reid v. 

Jamieson, 20 O. R. 553.— CAN. 

o. - — .] — He dr Blois Estate 


(1915), 48 N. S. R. 529.— CAN. 

d. .1 — He Buckley (1923), 53 

O. L. It. 601— CAN. 

e . .J — M'Carthy v. M‘< 

(1878), 1 L. R. lr. 189 ; 3 L. K. Ir. 317. 
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to be placed in proper securities & appropriated 
to the education of my sister C.’s children, as shall 
seem most meet & beneficial to them, by the exors. 
of this my will, recommending to them that the 
boys receive a classical education to fit them for the 
learned professions, to the girls to fit them for the 
purpose of teaching in respectable private families, 
or in schools of the first respectability.” B. died 
in 1859, having survived his exors., leaving a 
brother & three sisters his only next of kin, to 
children of his sister C., all grown up, surviving 
him. 

On a question as to administration with the 
will annexed, the ct. held that C.’s children were 
entitled as beneficial residuary legatees.- -PitE- 
sant to Pkesant v. Goodwin (18(i0), 1 Sw. to Tr. 
54 4 ; 29 L. J. R. M. & A. 115 ; 2 L. T. 57 ; 24 
J. P. 344 ; fi Jur. N. 8. 404 ; 104 E. R. 852. 

2478. Failure of purpose of gift — Gift by refer- 
ence to terms of settlement — No existing settlement.] 

Certain family estates were settled in strict 
settlement by a deed made in 1832. In 1803 
the then tenant in tail in possession executed a 
disentailing deed, to became seised of the estates 
in fee simple. Testator, who died in 1877, by his 
will i nude shortly before his death, left his residuary 
estate, in the events which happened, to trustees 
upon trust to convey to assign the same to the 
trustees for the time being of the above-mentioned 
settled estates, to be held upon the trusts declared 
by t lie settlement of the same estates : — Held : 
as t hero was not at the dat e of the will any existing 
settlement, nor were there any settled estates, to 
as there were not, to could never be, any trustees 
of such settled estates, there was an intestacy, as 
testator had given bis property • for a purpose 
which had wholly ceased to exist, to could not he 
supplied. — Re. Slade, Witiiam v. Watson (1919), 
89 L. J. ('h. 412; 122 L. T. 321, II. L. ; affy. 
8. C. sub vom. Re Slade, Watson v. Witiiam j 
(1918), 87 L. ,). (Mi. 530. 

Effect on bonds.] Bonds, Yol. VJL, p. 230, 
Nos. 725, 720. 

Direction to convert property — Failure of purpose 
of conversion.! — See Equity, VoJ. XX., pp. 378- 
380, Nos. 1 1 53-1230. 


Effect on property appointed under power.] — 

See Bowels, Yol. XXXVII., pp. 405-409, Nos. 
051-000, 072 082. 


Gifts in joint tenancy & tenancy in common.] - 

See Bart XIV., Sect. 9, post. 

Gilts to class.] — See Bart XIV., Sect. 10, post. 


Sr i {- sect. 2. -Effect on Subject of Gift. 

A. Specific (tiff. 

(a) 117/m: Gift of Residue. 

Sec Wills Act, 1837 (c. 20), s. 25. 


2479. General rule- Gift falls into residue.] — 

A wife having power to appoint £4,000 to any of 
her kin ; to, for want of appointment, to go accord- 
ing to the statute, appoints it by will to her nephew, 
‘‘ upon condition ” that he paid his mother an 
annuity of £100. She then bequeathed to her 
niece S. all the rest to residue of what she had power 
to dispose of. The nephew dying in her life time, 


the appointment as to him was void, but not so 
as to the annuitant, to the remainder was held to 
pass by the above residuary bequest. — O ke v. 
Heath (1748), 1 Ves. Sen. 135; 27 E. R. 940, 
L. C. 

Annotations : — Consd. Easum v. Apploford (1840), 5 My. & 
Cr. 56 ; Cowpor v. Man tell, Cooper v. Mantell (No. 1) (1856), 
22 Hoav. 223 ; lie Harries’ Trust (1859), John. 199. 
Apld. lie Meredith’s Trusts (1876), 3 Ch. D. 757. Conid. 
Pc Marten, Shaw v. Marten, [1902] 1 Ch. 314. Refd. 
Marlborough v. Godolphin (1750), 2 Yob. Sen. 61 : Taylor 
v. George (1814), 2 Ves. to B. 378 ; Bernard v. Minsnull 
(1859), John. 276 ; He Moses, Beddington v. Beddington, 
[1902] 1 Ch. 100. 

2480. .] — Residuary bequest of per- 

sonalty includes everything ; as a void legacy, 
or one that has lapsed. — D ukour v. Motteux 
( 1749), 1 Ves. Sen. 320 ; 1 Sim. to St. 292, n. ; 27 
E. R. 1057, L. C. 

Annotations : — Distd. Hutcheson v. Hammond (1790), 3 
Bro. C. C. 128. Apld. Kennoll v. Abbott (1799), 4 Ves. 
802. Consd. Williams v. Coado (1805), 10 Ves. 500. 
Expld. Maugham v. Mason (1813), 1 Ves. to B. 410. Consd. 
Jones v. Mitchell (1823), 1 Sim. to St. 290. Expld. 
Amphlett v. Parke (1831), 2 Hubs, to M. 221. M'ho report 
in Vesey cannot bo correct (Lord Brougham, C.). Apld. 
Phillips r. Phillips (1832), 1 My. to K. 649; Green v. 
Jackson (1835), 2 Russ, to M. 238. Folld. Salt v. Chatta* 
way (1841), 3 Bear. 576. Distd. Taylor v. Taylor (1853), 

3 Do G. M. to G. 190. Refd. Digby v. Legard (1774), 2 
Dick. 501 ; Fletcher v. Asbburner (1779), 1 Bro. C. C. 
497 ; Ackers v. PhippH (1835), 3 Cl. & Fin. 665 ; Cogan 
v. Stephens (1835), 5 L. J. Ch. 17 ; Ex jj. Pring (1841), 

4 Y. to C. Ex. 507 ; Spencer v. Wilson (1873), L. R. 16 Eq. 
50 1. Men td. Turner v. Ogden (1787), 1 Cox, Eq. Cae. 316. 

2481. .J — Legacies bequeathed by the 

will of a husband, & subsequently of his widow, 
proving void, they fall into the residue of the estate, 
to are not to bo distributed among the remaining 
legatees. — Lake v. Book (1753), 3 Keny. 54 ; 90 
E. R. 1305. 

2482. — .] — A legacy out of the produce 

of a copyhold estate, directed to be sold, failing 
was held to pass by the residuary clause against 
the heir ; the object being a general conversion 
out to out. — Kennell v. Abbott (1799), 4 Ves. 
802 ; 31 E. R. 410. 

Annotations - Expld. Amphlett r. Parke (1831), 2 Russ, 
to M. 221. Refd. Cooke r. Stationer’s Co. (1831), 3 My. 
to K. 262 : Smith v. Lomas (1864), 10 Jur. N. S. 742. Mentd. 
Giles r. Giles (1836), 1 Keen, 685 ; Penfold v. Giles (1836), 
6 L. J. Ch. 4 ; Rishton v. Cobb (1839), 5 My. & Cr. 145 ; 
Allen v. M’Pherson (184 7), 1 H. L. Cas. 191 ; Turner v. 
Brittain (1863), 3 New Rep. 21 ; Knox v. Wells (1864), 
2 Hem. to M. 674 ; Wilkinson v. Joughin (1866), L. R. 2 
Eq. 319 ; Meluish v. Milton (1876), 3 Ch. 1). 27 ; Re. 
Boddiugton, Boddington v. Clariat (1883), 22 Ch. D. 597 ; 
Anderson v. Berkley, [1902] 1 Ch. 936. 

2483. .] — A leasehold house, the be- 

quest of which, being to a charity, fails, passes 
under a general disposition of the residue to does 
not belong to the next of kin as undisposed of. — 
Shan ley v. Baker (1799), 4 Ves. 732 ; 31 E. R. 
378. 

Annotation : — Refd. Luinley v. Robbins (1853), 10 Hare, 621. 

2484. — — .] — Residuary clause passes all 

personal property, that is not disposed of, as by 
lapse. — Cambridge v. Rous (1802), 8 Ves. 12 ; 
32 E. R. 254. 

Annotations .-—Consd. Easum r. Appleford (1840), 5 My. to 
Cr. 56. Apld. Evans v. Jones (1846), 2 Coll. 516. Consd. 
Egerton v. Massey (1857), 3 C. B. N. S. 338 ; Bernard v. 
Minshull (1859), John. 276 ; He Whitrod, Burrows r. 
Base, [1920] Ch. 118. Refd. Smith r. Bamoby (1846), 
2 Coll. 728; Fisher r. Hepburn (1851), 14 Beav. 626; 
Marriott r. Abel (1869), L. R. 7 Eq. 478 ; Travers v. 
Blundell (1877), 6 Ch. D. 436. Mentd. Galland v. Leonard 
(1818), 1 Swan. 161 ; Homo v. Pillans (1833), 2 My. & K. 


f. - — — .] — Nisbet'h Trusters r. 
Nihbkt (1851), 14 J)unl. (Ct. of Sens.) 
146 ; 24 8c. Jur. GO ; 1 Stuart, 119. — 
SCOT. 

g . .] — Fulton’s Trustees v. 

Fulton (1880), 7 K. (Ct. of 8ess.) 
566 ; 17 8c. L. R. 377.— SCOT. 

h. .1— Potter to Potter v. 

Ringer, [1914] O. F. S. 79.— S. AF. 

J. — VOL. XLIV. 


k. Residuary gift to husband to 
maintain tain — Payments to be made at 
executor's discretion — Whether unused 
balance falls into residue.] — He Collins 
(1912), 23 O. W. R. 225 ; 4 O. W. N. 
206 ; 6 D. L. It. 893.— CAN. 

PART XII. SECT. 6, SUB-SECT. 2.— 

A. (a). 

l. Residuary devise, of remaining 


land.] —A will containod a void devise 
of lands to charitable purposes, to then 
a residuary devise of testator’s lands 
not thereinbefore mentioned or disposed 
of : — field : tho property in the void 
devise passed to the heirs -at -law. — 
Lewis r. Patterson, 13 Gr. 223.— 
CAN. 

m. .] — Donnellan r. O’Neill 

(1870), 5 I. R. Eq. 523.— IR. 

E E 
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Sect. 6 . — Effect of failure of gift : Sub-sect. 2, 

A . (a). ] 

25 ; Smith v. Stowart (1851), 4 De G. Sc Sm. 253 ; Wilmot 

v. Flo witt (1865), 11 Jur. N. S. 820 ; King t\ Goorgo (1876), 

4 Ch. D. 435 ; Ambatielos v. Anton Jurgens Margarine 

Works, [11)22 J 2 K. B. 185. 

2485. .] — General residuary disposi- 
tion of real A personal estate, “ not hereinbefore 
specifically disposed of ” held to comprehend 
specific legacies lapsed : the word “ specifically ” 
being construed “ particularly.” — Roberts v. 
Cooke (1810), 10 Ves. 451 ; 33 E. It. 1055. 

2486. .] — I)oe d. Stewart v. Shef- 

field, No. 3341, post. 

2487. .J— Testator bequeathed £5,500 

stock to trustees upon trust, to pay tiie dividends 
to his son for life, A in case he should marry any 
woman with a fortune of £1,000 that the stock 
should be settled on her, A the issue of such mar- 
riage ; A in case of his son’s death, leaving no issue 
of his body lawfully begotten, lie gave the stock 
over to various persons ; A, finally, lie bequeathed 
the residue to A. ; testator’s son married a woman 
w T ho had not a thousand pounds fortune, A died 
leaving issue. The stock, as not specifically 
<lisx>osed of, fell into the residue, A belonged to the 
residuary legatee. — Greene v. Ward (1826), 1 
Russ. 262 ; 4L.J, O. 8. Ch. 99 ; 38 E. It. 102 ; 
affd. (1829), cited in 3 De G. A J. at p. 265, L. C. 

Annotations : — Refd. Cooper r. Pitcher (1846), 16 L. J. Ch. 

24 ; Pride v. Fooks (1858), 3 De (». &r .T, 252 ; lie Haytons 

Trusts (1864), 4 Now Itep. 55 ; He Rawlins’ Trusts (181)0), 

45 Ch. D. 290. 

2488- .] — Testator gave £1,000 to his 

natural son, A if he died under twenty-one then 
that sum A the residue to go to testator's family ; 
A he gave the residue to his natural son to be 
applied as above directed. The son died under 
twenty-on c:- Held: the £1,000 was part of the 
residue, A did not pass to testator’s next of kin 
as a legacy.— Breashur v. Dor (1830), 4 Sim. 21 ; 
58 E. It. 9 ; affd. (1831 ), 4 Sim. 22, L. C. 

2489. — .1- Testator gave the interest 

of £2,000, to be paid to his daughter for life ; A 
in case her husband should survive her, A have 
children then living by her, he was to enjoy the 
interest during his widowhood ; but on his marry- 
ing again, it was to devolve to the children then 
living, in equal portions. The husband died before 
the wife, the wife died leaving several children 
Held : the children were not entitled, A the money 
fell into the residue. — Carew v. Robinson (1835), 

4 L. J. Ch. 56. 

2490. .]— Testator bequeathed a sum 

of stock to his wife for life, A, after her decease, 
to his three sons, equally to be divided amongst 
them, if they should be all living at the decease 
of his wife ; but, if any or either of them should 
happen to die in the lifetime of liis wife, A should 
leave any child or children, his will was that such 
child or children who should be living at the time 
of his wife’s death, should be substituted in the 
place of such of his sons who should so happen to 
die, A take his, her or their parent’s share. All 
the sons died in the wife’s lifetime. Two of thorn 
left children, who were living at the wife’s death. 
The third son died a bachelor : — Held : one-third 
of the stock fell into the residue. — Hustler v. 
Tillbrook (1838), 9 Sim. 368 ; 59 E. R. 399. 

2491. .] — Testator devised A be- 
queathed his real A personal estate, in trust to sell, 
A constituted a mixed A blended fund. He 
thereout gave J. £100 A one-eighteenth of the 
residue, A he gave the remaining portions of the 
residue to other persons. J. died in testator’s 
lifetime : — Held : the next of kin A heir were 
entitled to their proportionate part of the lapsed 


share of the residue A the legacy of £100 fell into 
the residue A passed by the gift thereof. — Salt 
v. Ch att aw ay (1841), 3 Beav. 570 ; 10 L. J. Ch. 
234 ; 49 E. 11. 227. 

Annotation : — Refd. Simmons v. Rose (1856), 6 De G. M. Sc G. 

4H. 

2492. Testator bequeathed all his 

personal estate, except the money laid out in 
stock, mtges. A bonds, to A. ; A as to his money 
in stock A on mtges. A bonds, he gave the same to 
B. The gift to B. failed by an event analogous 
to a lapse : — H eld : the property which was 
intended to be given to B. passed under the 
residuary bequest to A. — Evans v. Jones (1846), 
2 Coll. 516 ; 63 E. K. 840. 

A n not at ions Expld. Waimnan r. Field (1854), Kay, 507. 

Consd. Bernard v. Miuuliull (1859), John. 276; Hill r. 
Ratley (1862), 2 John. 5c H. 634. Apld. Torrens r. Mil- 
lington (1878), 26 W. R. 753. Refd. Blight v. Hartnoll 
(1883), 23 Ch. D. 218. Mentd. Key r’. Key (1853), 4 De 
a. M. Sc G. 73. 

2493. .] - Testatrix having power 

under her late husband’s will to dispose of £10,000 
Consols, recited the power A then proceeded thus : 
“ Now 1 do give A bequeath the £10,000 Consols 
in manner following ; that is to say, ] give to G. 
the sum of £500 sterling ; 1 give to my exors. the 
sum of £600 Consols, in trust to pay the dividends 
to 8. during her life, A after her decease, the £600 
to sink into the residue of my estate : I give A 
bequeath to H., his exors., etc., all the rest A 
residue of the £10,000 Consols, after deducting 
therefrom the legacies above mentioned. G. died 
in testatrix’s lifetime : — Held : the £500 given to 
him was not to be deducted from the £10,000 
Consols.— Carter v. Taggart (1848), 16 Sim.. 
423 ; 60 E. U. 938. 

Annotations Apld. lie Harries’ Trust (1859), John. 199.. 
Consd. Champney v. Duvy (1879). II Ch. 1). 919. Refd~ 
Bakin v. Lukin (1865), 34 Beav. 44 3 ; lie Wliit rod, Bur* 
rows v. Base, (1926] Oh. 118. 

2494. .] — If there be a direction in a 

will that the residuary personal properly shall be 
given to certain objects after prov i ding for a specific 
purpose which fails of taking effect, or which 
cannot be carried into execution from any cause 
whatever, the failure of such purpose shall inure 
to the benefit of the residuary fund. 

Testator directed that a certain piece of ground, 
called the “ Mount,” should be purchased by his 
exors. for the purpose of erecting a monument 
for the reception of his own remains, together with 
those of other parts of liis family. He then gave 
the remainder of liis property to the govt, ol' 
Bengal for certain charitable purposes at Dacca. 
It appeared from the master’s report that the 
owner of the “ Mount ” would not sell it, whereby 
the particular purpose to which it was intended to 
be appropriated failed : — Held : against those 
claiming under the Statute of Distributions, the 
clause in the will respecting tire monument ought 
to be considered as if it had never been inserted, 

A as it failed of t aking effect it must be considered 
as falling into the residuary fund for the benefit 
of the charity objects. — M itford v. Reynolds 
( 1848), 16 Sim. 105 ; 17 E. J. Cli. 23S ; 10 L. T. 
O. S. 499 ; 12 Jur. 197 ; 60 E. R. 812. 

Annotations:— Consd. Fowler v. Fowler (1861), 33 Beav. 
616. Refd. lie Dean, Coopcr-Doan v. Stevens (1889), 41 
Cli. D. 552. 

2495. - — — .] — -Testator directed that a 

sum of stock standing in his name should be 
divided between A amongst/ the relations of his 
late wife, in such manner, shares A proportions 
as would have been the casts in case she had died 
possessed of it, a spinster A intestate. The wife 
had sixteen next of kin living at her death. Five 
of them died before testator ; — Held : the eleven 
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survivors took only a sixteenth each, A the other 
five shares lapsed into the residue. — Re Ham’s 
Trust, Ex p. Biles (1851), 2 Sim. N. 8. 106 ; 21 
L. J. Ch. 217 ; 15 Jur. 1121 ; 61 E. R. 281. 

Annotations : — Coned. Cruse v. Howell (1858), 4 Drew. 215. 

Reid. Fitzroy v. Richmond (1859), 28 L. J. Ch. 750 ; Be 

Rees, Williams v. Davies (1890), 44 Ch. D. 484. Mentd. 

Be Hodgson, Ex p. CunlifTe (1854), 18 Jur. 786 ; Scott v. 

Cumberland (1874), L. It. 18 Eq. 578; Fenton v. Wills 

(1877), 7 Ch. D. 33 ; Be Jones, Jones v. Caless (1878), 

39 L. T. 287. 

2496 . — .] — Testator, by his will, gave 

to A. a sum of £1,000 in trust to invest A accumu- 
late, & pay the accumulated fund to any son he 
might have named John who should attain twenty- 
two years of age, A if the first son he should have 
A call John should die before twenty-two, then to 
the next son called John, & if no son called John 
should attain twenty-two years, then A. was to 
retain the £1,000 for his own use. Testator then 
declared that his residuary estate should be divided 
among his pecuniary A particular legatees in pro- 
portion to the particular legacies. A. claimed to 
retain the £1,000 on the ground that the legacy 
was void as being too remote ; & the residuary 
legatees claimed it according to their shares of the 
residue : — Held : the residuary legatees were 
entitled, A not A. — Joy v. Aspinwall (1854), 2d 
L. T. O. S. 206 ; 18 Jur. 2S4. 

2497 . .] — Testatrix devised an estate, 

E., to A. absolutely, & “ all her freeholds, etc., not 
hereinbefore devised ” to A. for life, with 
remainders over. A. died in testatrix’s life : — 
Held : the estate, E., passed under the residuary 
devise. — G reen v. Dunn (1855), 20 Beav. 6 ; 24 
L. J. Oh. 577 ; 25 L. T. O. 8. 15 1 ; 3 \V. R. 277 ; 
52 E. R. 504. 

2498 . — — .] — Testator gave all his real A 

personal property of whatever nature A kind 
soever to trustees, upon trust for his sister ; pro- 
vided always, A he thereby directed that three 
several farms, therein respectively described, 
should bo sold, A the proceeds applied to purposes 
prohibited by the Statute of Mortmain Held : 
the farms so directed to be sold passed to testator’s 
sister as part of the general devise for her benefit. 

The legislature intended by this enactment 
[Wills Act, 1837 (c. 26), s. 25] to assimilate the 
law as to residuary devises of real estate with 
that of residuary gifts of personal property, whirl) 
lias long been settled to comprise every legacy 
which failed by lapse or by being void ab initio 
(Stuart, V.-O.). — Carter v. Haswell (1857), 
26 L. J. Ch. 576 ; 29 E. T. O. 8. 398 ; 3 Jur. N. S. 
788 ; 5 W. R. 388. 

2499 . — - -.] -—Testator gave freehold A 

leasehold property to his wife for life, A after her 
decease, to A., to B., to C\, to 4)., to E., to F., to 
G., A to II. ; this to be paid to them by his exors., 
free from every husband or wife that then was or 
ever should he ; A after their decease, to their 
children, share A share alike, for his (testator’s) 
term A interest. There was a. residuary gift in the 
will. H. survived testator A the tenant for life, 
A then died intestate A without issue : — Held : 
his share in the above-mentioned gift thereupon 
fell into the residue of testator’s estate. — Waters 
ik Waters (1857), 26 L. J. Ch. 624 ; 29 L. T. O. 8. 
310 ; 3 Jur. N. 8. 651. 

Annotation : — Distd. Crozior v. Crozicr (1S73), L. K\ J5 Eq. 

282. 

2500 . .] — Testator bequeathed £1,500 

towards adding to the endowment of a church. 
By a codicil he declared that, in consideration of it, 
his nephew A his heirs should have every third 
nomination of the clergyman. The bishop, who 
was the patron, refused to relinquish the patron- 
age : — Held : the gift failed, A the £1,500 fell into 


the residue. — Re Welstead (1858), 25 Beav. 612 ; 
53 E. R. 770. 

2501. .] — Appointment by will of 

“ the residue A remainder of the moneys,” meaning 
thereby the sums secured by certain policies of 
assurance A all bonuses A other sums of money 
which had accrued or should accrue by virtue of 
the same, “ after payment of ” certain sums 
specified in previous appointments contained in 
the will Held : upon the whole of the will, to 
pass a sum which had lapsed by reason of the 
death of an appointee in the lifetime of testator. — 
Re Harries’ Trust (1859), John. 199 ; 70 E. R. 
395. 

Annotations : — Folld. Be Meredith’s Trusts (1876), 3 Ch. D. 

757. Refd. Tatham v. Drummond (1864), 2 Hem. & M. 

262 ; Lakin v. Lakin (1865), 34 Beav. 443; Sweto v. 

Tindal (1874), 31 L. T. 223 ; Chainpney v. Davy 11879), 

11 Oh. D. 949 ; Be Currie, Bjorkman v. Kimberley (1888), 

36 W. R. 752 ; Be Whitrod, Burrows v. Base, [1 926 J 

Ch. 118. 

2502. .] — (1) A devise to A., B., A C. 

in fee, as tenants in common, “ A in the event of 
any of them dying before having heirs of their 
body, or making a particular disposition of his 
or her property,” then over : — Held : ” or ” was 
to be read “ and,” A the gift over was void for 
repugnancy. 

(2) A. A B. having died in the lifetime of 
testator, their shares held to have lapsed, A fallen 
into the residue. — Greated v. Greated (1859), 
26 Beav. 621 ; 28 L. J. Ch. 756 ; 33 L. T. O. S. 
176 ; 5 Jur. N. 8. 454 ; 7 W. R. 367 ; 53 E. R. 
1038. 

Annotations : — As to (2) Dbtd. Be Stringer’s Estate, Shaw v. 

Jones-Ford (1 877), 0 Ch. D. 1. Refd. Be Lowman, 

Devenish v. Pester, [1895] 2 Ch. 348. ( generally , Mentd. 

Allen v. Allen (1862), 30 Beav. 395 ; Elliott v. Dearsley 

(1879), 40 L. T. 548. 

2503. — Nevillv. Boddam, No. 1634, 
aide. 

2504. — .] — M. by will gave all his pro- 

perty real A personal to trustees, directing them 
to pay the income to his son A heir J. until J. 
should attain the age of thirty A then convey to 
J. the residue. By codicil M. recalled the above 
direction to pay the whole income to J., A directed 
tlie trustees to pay to J. thereout the sum of £300 
yearly until he attained thirty, A then to dispose 
of “ the residue ” as directed by the will ; — Held : 
the surplus income beyond £300 which accrued 
during the minority of J. was not undisposed of, 
but passed to the trustees under the word 
“ residue.” — Sturgis v. Campbell (1865), 12 

L. T. 836, IT. L. 

2505. -J — Testator, after giving 

legacies, directed the conversion A investment of 
his real A personal (‘state, A the appropriation of 
a sufficient sum to produce an annuity to be 
paid to his wife for life, A then to a charity, A 
testator gave the residue of the net produce of his 
real A personal estate to certain persons named. 
The gift to the charity failed by reason of there 
being no pure personalty : — Held : the annuity 
fund fell into the residue. — Pearson v. Hullah 
(1807), 17 E. T. 113. 

2506. .] —Green v. Tribe, No. 2581, 

post . 

2507. — .j — Blight v. IIartnoll, No. 

2573, post. 

2508. — .J — By his will, made Max'. 19, 

1870, testator devised freehold land to the use of 
t rustees A their heirs during the life of his daughter, 
E., in trust for his daughter for her separate use, 
A after her death to the use of any husband she 
might thereafter marry, A after the death of the 
survivor of his daughter A her husband to the use 
of the children of his daughter as she should 

E 2 
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Sect. 6 . — Effect of failure of gift: Sub-sect. 2 , 

A. (a), ] 

appoint, Ac in default of appointment to the use of 
the children of his daughter who should be living 
at the death of the survivor of his daughter & 
her husband, or who should be previously dead 
leaving issue then living, their heirs Ac assigns in 
equal shares, as tenants in common ; but if there 
should be no such child, then to the use of such 
of his sons or other daughters as should be then 
living, or should have previously died leaving issue 
then living, their heirs Ac assigns, as tenants in 
common. The will contained a residuary devise. 
E. survived the testator, Ac after his death married 
It., Ac died in 1872 without issue. K. has since 
died. This was an originating summons, raising 
the question whether the limitat ions after the death 
of the survivor of E. Ac her husband were valid or 
not : — Held : as the daughter might have married 
a person unborn at testator’s death, the limitations 
in default of appointment after the death of the 
daughter Ac her husband were void for remoteness, 
Ac the lands fell into the residue Ac were disposed of 
accordingly. — lie Frost, Frost v. Frost (1889), 
48 C’h. 1). 210 ; 59 L. J. Ch. 118 ; 02 L. T. 25 ; 
88 W. K. 204. 

Annotations — Refd. lie Asliforlb, Sibley v. Asliforth, [1905] 

1 Ch. 635 ; Whitting v. Whitting (1908), 53 Sol. Jo. 100 ; 
lie Nnsb, Cook v. Frederick, [1909] 2 Ch. 450 ; lie Park’s 
Settlmt., Koran v. Bruce , [1914] 1 Ch. 595 ; lie Bullock's 
Will Trusts, Bullock v. Bullock, [1915] 1 Ch. 493; lie 
Garnhain, Taylor v. Baker, 11910] 2 Ch. 413. 

2509 . — — .] — Where a specilied portion of 

testator’s real estate, & an equal share of the 
residue, was by his will devised to each of his five 
sons for life, with remainder to his children if 
more than one, with cross remainders between 
them ; Ac the will declared that in ease of any of 
the live sons dying without leaving any child or 
children him or them surviving, “ then I devise 
the share or shares of such son or sons unto Ac 
equally between the survivors Ac survivor of them 
my sons, Ac their respective heirs, as tenants in 
common in tail” : — Held: on the death of the 
last surviving son without issue his share was 
not disposed of by the above clause ; but as to 
so much thereof as consisted of specifically devised 
estate it fell into the residue, Ac as to so much as 
consisted of residue, it was undisposed of by the 
will. — King r. Frost, Underwood v. Frost, 
Price v. Frost, Prom ley v. Frost (1890), 15 
App. Cas. 548 ; 00 L. J. P. C. 15 ; 03 L. T. 422 ; 

0 T. L. P. 443, P. O. 

Annotations : — Folld. Itunelagli v . Danelagh (1893), 41 
W. It. 549. Refd. lie Brown, Brown v. Acomb (1896), 41 
Sol. Jo. GG ; Inderwick v. Tatclioll (1901), 85 L. T. 432 ; 
Powell v. Ilellicar, [1919] 1 Ch. 138 ; Auger r. Beaudry, 
11920 J A. C. 1010. 

2510 . .] — A devise which does not 

include all the testator’s real estate may be a good 
“ residuary devise ” within Wills Act, 1887 (c. 20), 
s. 25. — Mason v. Ogden, [1903] A. C. 1 ; 72 
L. J. Ch. 152 ; 87 L. T. 022 ; 51 W. R. 560, II. L. ; 
affg. S. C. sub nom. lie Mason, Ogden v. Mason, 
[1901] 1 Ch. 019, C. A. 

2511 . — .] — Testator devised all his real 

estate to liis exors. upon trust to receive the rents 
A, after paying thereout all rates, taxes, Ac out- 
goings Ac the cost of repairs, to pay off all mtge. 
charges existing on the real estate held by a 
certain named building society or others, Ac upon 
further trust when all the real estate should be 
clear of all charges to sell the same & divide the pro- 
ceeds amongst all his children Ac issue then living 
in manner therein mentioned, Ac he gave Ac devised 
all the residue of his estate to his children equally. 

Testator died in 1909, leaving children Ac grand- 
children surviving him. Ilis real estate, con- 


| sisting entirely of house property, was subject 
to two mtges. to the building society, in the usual 
form of such mtges., to secure £1,000 Ac £225 
respectively, payable by monthly instalments with 
interest. It appeared from the evidence that if 
the instalments were duly Ac regularly paid Ac the 
terms of the mtge. deeds complied with the larger 
mtge. would be completely discharged in 1927, Ac 
the smaller in 1921 ; — Held : the earlier devise 
of the real estate was void for remoteness, Ac the 
real estate passed under the gift of residue. — lie 
Bewick, Ryle v. Ryle, [1911] 1 Ch. 110 ; 80 
L. J. Ch. 47 ; 103 L. T. 034 ; 55 Sol. Jo. 109 

2512 . Whether gift falls into general or particular 
residue.] — One devises several pieces of plate to 
A. Ac B., Ac the residue of her plate to C., Ac the 
residue of her personal estate to I>. A. Ac B. die 
in tlie lifetime of testator, their legacies shall lapse 
into tlie general residue, Ac not into C.’s, for C.’s 
is a particular legacy, so expressed, to save the 
trouble of enumerating particulars. — H unt v. 
Berkley (172S), Mos. 47 ; 25 F. R. 203. 

Annotations: — Consd. Owen r. Owen (1738), 1 Atlc. 494. 

Dbtd. Barber v. Barber (1838), 3 My. & Cr. 688. Refd. 

Humphrey v. Taylour (17 52), Amb. 13G ; Jackson r. 

Jackson (1804), 9 Yes. 591 

2513 . .] — Testatrix, after bequeathing 

divers annuities Ac legacies, Ac amongst others, a 
sum of stock to M. to vest at twenty-one or 
marriage, devised Ac bequeathed a West India 
plantation, A: all the residue of her money in the 
funds, after payment of the annuities Ac legacies 
thereinbefore bequeathed, Ac also her plate, books, 
A: certain portrait s, to F. Ac T. for their lives equally, 
Ac after the death of either, the whole to the 
survivor for life, Ac alter the decease of the sur- 
vivor, then unto such children of T. as she should 
by deed or will appoint ; Ac in default of appoint- 
ment, then the plantation A: the residue of tlie 
money in the funds to be equally divided among the 
children Ac their heirs, Ac if but one child, the whole 
to such child Ac his or her heirs, the funded property 
to be an interest vested in them, being sons, at 
twenty-one, Ac being daughters, at twenty-one 
or marriage ; but in case T. should die without issue 
of her body lawfully begotten, testatrix devised the 
plantation equally among all the children of A. 
Ac their heirs ; Ac in case T. should die without issue 
as aforesaid, she then bequeathed her residue of 
her money in the funds, Ac all her said plate, books, 

Ac portraits unto J. for life, Ac after bis decease to 
his eldest son for ever : but, in case J. should die 
under age Ac without issue, then the residue of her 
money in the funds, plate, books, Ac portraits unto 
M. absolutely. All the rest Ac residue of her estate 
Ac effects testatrix gave Ac bequeathed unto E. 

Ac T. absolutely. T. having survived E. Ac died 
without having been married : — H eld : J. took a 
life interest in the funded property ; J. took no 
interest in the plate, books, Ac portraits, the 
limitation over of those articles being too remote ; 
the stock legacy to M., which had lapsed by her 
death under age Ac unmarried, passed under the 
residuary bequest of the funded property for the 
benefit of J., Ac did not sink into the general 
residue. — Malcolm v. Taylor (1832), 2 Russ. 

Ac M. 410 ; 39 E. R. 452, L. C. 

Annotations : — Expld. Easum v. Applefnrd (1840), 5 My. Ac 
Cr. 5G. Refd. Candy v. Campbell (1834), 8 BH. N. S. 469 ; 
EUlcombo v. Gompertz (1837), 3 My. Si Cr. 127 ; Garratt 
r. Cockerell (1842), 1 Y. Ac C. Ch. Cas. 494 ; Mortimer v. 
Hartley (1851), 16 L. T. O. S. 551 ; Bryan v. Mansion 
(1852), 5 Do G. Ac 8m. 737 ; Foster v. Hayes (1855). 4 
E. Ac B. 717 ; Coles v. Witt (1856), 2 Jur. N. S. 1220 ; 
Grey v. Pearson (1857), 6 H. L. Cas. 61 ; Abbott v. 
Middleton, Ricketts v. Carpenter (1858), 7 H. L. Cas. 69; 
Bride v. Books (1858), 3 Do G. Ac J. 252 ; lie Morcoron’B 
Trusts, Davies v. Mercoron (1876), 4 Ch. D. 182 ; Bowen 
v. Lewis (1884), 9 App. Cas. 890. 
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2514. -.]• the construction of a will 

— Held : lapsed legacies fell into the general, Sc 
not into a particular residue. — Master v. Lapri- 
MAUDAYE (1846), 2 Coll. 148 ; 63 E. R. 807. 

2515. .] — Distinction between a general & a 

particular residue. Testator bequeathed par- 
ticular chattels at his residence to A., & his 
chattels there “ not thereinbefore otherwise dis- 
posed of ” to B., Sc his general residue to O. 
The gift to A. lapsed by her death in testator’s 
lifetime : — Held : the chattels bequeathed to A. 
passed to B. as part of a particular residue, Sc not 
to C., as part of the general residue. — 1)k Tr afford 
v. Tempest (1856), 21 Beav. 564 ; 52 E. R. 078. 

Annotations : — Consd. Springettw. Jenitigs (1871), G Ch. App. 

388. Expld. He Mason, Ogden v. Mason, 11901 ] 1 Oh. G19. 

Consd. Do Quettovillo v. Do Quottovillo (1905), 92 L. T. 

758. Refd. Chumpney v. Davy (1879), 11 Ch. D. 949. 


2516. .] — Be Shipley, Middleton v. 

Newcastle-upon-Tyne Corpn. (1310), 130 

L. T. .To. 82. 


2517. Residuary devise of remaining land — In 
same place as land subject of specific devise.] — 

If a testator devise “ all that my messuage in E. 
to A. Sc iiis heirs,” Sc “ all the rest Sc residue of my 
messuages, lands, tenements Sc hereditaments, in 
E., Sc elsewhere, to B. Sc his heirs for ever ” ; Sc 
A. die in the. lifetime of testator ; the messuage in 
E. shall not go to B. but to the heir-at-law of 
testator. — Wright v. Horne (1726), 8 Mod. Rep. 
222 ; 88 E. R. 150; tmh nom. Wright v. Ball, 
Eortes. Rep. 1S2. 


Annotations : — Folld. Doe cl. Morris v. Undordovm (1741), 
Wilks, 293. Consd. Watson v. Lincoln (1750), Ami). 325 ; 
Doc d. Wells v. Scott (1814), 3 M. be 8. 300. Refd. Jackson 
v . Kelly (1751), 2 Vca. 8<*n. 285 ; Doc d. Winter v. IVrratt 
(1820), 5 JR. <Sc C. 48 ; Cooke c. Stationers* Co. (1881), 3 
My. & K. 202 ; Ackers r. Phipps (1835), 9 RJi. N. S. 480. 
He Cooper’s Trusts ( I 858), 28 L. J. Ch. 27, n. ; He Mason, 
Ogden t>. Mason 1 1 901 J 1 Ch. GJ9. 

2518. — The devisor devised lands 

to A. till B., C. Sc D. attained their respective ages 
of twenty-one, Sc then to B., C. A 1). Sc their heirs 
ecpially to be divided between them as tenants in 
common, charged with the payment of an annuity 
of £10 by B., C. Sc D. equally Sc proportionably 
out of their several estates ; then he devised other 
lands to A. in lee ; Sc then gave all the rest, 
residue Sc remainder of his real Sc personal estate* 
not* before* given to E., her heirs, exors., etc., Sc 
directed that Ids debts, etc*., should be* paid out 
of the estate ghen to A. Sc E. B. died before the 
devisor, but, if he had Jived, would have been of 
age at the time of the trespass Sc ejectment : — 
Held : the devise to B. was a lapsed devise. Sc the 
heir-at-law of the devisor, not the residuary 
devisee, was entitled to B.’s share as not being 
disposed of by the will. — Doe d. Morris v. 
Underdown (1741), Willes, 293; Andr. App. 
VIII. ; 125 E. R. 1173. 


Annotations : — Consd. Smii-h d. Davis r. Saunders (1771), 2 
Win. Bl. 730. Apld, Doo d. Wells v. Scott (1814), 3 
M. & S. 300. Consd. Be Mason, Ogden v. Mason, [1901] 
1 Ch. 019. Refd. Doo d. Scott v. Roach (1810), 5 M. & S. 
482; Drlvc*r d. Frank v. Frank (1818), 8 'taunt. 408 ; 
Waiter v. Hutchinson (1828), 1 B. & C. 721 ; Doo d. 
Winter v. Perratl (1820). 5 B. X r , (\ 4 8 ; Doo cl. Oadogan 
v. Ewart (1888), 7 Ad. eSc El. 080 ; Pcrcov r al v. Perceval 
(1870), L. It. 9 Eq. 880. 

2519 . — .] — Testatrix gave certain lands 

in the parish ol‘ II. to A., B., & C\, as joint tenants 
in fee, Sc devised to pltf. “ the rest of my freehold 
hereditaments in the parish of II., Sc all my free- 
hold hereditaments in the parishes of,” etc. 
The devise to A., B., & C., having been declared 
void, as made on a secret trust for a charity : — 
Held : the lands comprised in that devise did not 
pass under the gift of “ the rest of my freehold 
hereditaments in the parish of II.,” but were 
undisposed of. — Springett v. Jenings (1871), 6 


Ch. App. 333 ; 40 L. J. Ch. 318 ; 24 L. T. 643 ; 
19 W. R. 575, L. J.T. 

Annotations: — Distd. Kowbotham v. Duimett (1878), 8 Ch. 

1). 4 80 ; Manon v. Ogdon, 11908J A. C. 1 ; He Davies, 

Thomas v. Thomas-Davies, [1928] Ch. 24. 

2520. .] — Devise of all my lands at IT. to J., 

my cousin Sc heir-at-law, his heirs Sc assigns for 
ever, provided that ho or his heirs do, within six 
months after my decease, assure to R. Sc to his 
children the copyhold premises at R., Sc in default 
thereof to R. for life, Sc from Sc after his decease 
to his children living at the time of his decease, 
their heirs Sc assigns for ever, as tenants in 
common ; J. & R. died unmarried before the 
devisor : — Held : this was not a lapsed devise of 
the whole interest , so as to belong to the heir-at- 
law of the devisor, but by reason of the contingent 
interest which remained undisposed of, if J. should 
not assure, Sc R. should die without children, the 
residuary devisees, to whom was devised all the 
rest of the devisor’s lands, etc., wheresoever situate, 
etc., was entitled. — Doe d. Wells v. Scott (1814), 
3 M. & S. 300 ; 105 E. R. 621. 


Annotations : — Consd. Mackinnon v. Rcwoll (1833), 2 My. & 
K. 202 ; Hr. Cooper’s Trusts (1853), 23 L. J. Ch. 27, n. ; He 
Mason, Ogden v. Mason, [1901] 1 Ch. 019. Refd. Created 
v. Created (1859), 20 Beav. 021. Mentd. Doe d. Winter v. 
Perratt (1820), 5 B. & C. 48. 


2521. Legacy greatly exceeding value of residue.] 

— Residue under particular circumstances will not 
take in lapsed legacies ; the residue being given as 
a small remainder of about £100 Sc the lapsed 
legacies amounting to £20,000. — A.-G. v, John- 
stone (1769), Amb. 577 ; 27 E. R. 373, L. O. 


Annotations :- — Consd. Pago v. Loapingwoll (1812), 18 Ves. 
403 ; Bland v. Lamb (1820), 2 Jac. bz W. 399. Apld. 
Loggo v. Asgill (1823), Turn. 11. 205, n. Refd. Bridge v. 
Abbot (1791), 3 Bro. C. C. 224 ; Boys v. Morgan (1838), 
9 Sim. 289 ; Easurn v. AppJeford (1840), 5 My. bz Cr. 56 ; 
Wainrnan v. Field (1854), Kay, 507 ; Kiivington v. Parker 
(1872), 21 W. K. 321. 

2522. Express provision in will — Subsequent pro- 
vision for rateable reduction of annuities given.] — 

Testator, by his will, gave certain annuities, Sc 
directed that the sums, set apart to secure them, 
should, as the annuitants died, sink into the 
residue of his personal estate. By a codicil to his 
will, he stated, that, in case his property would not 
provide an income equal to the annuities, they 
should be rateably reduced. His estate was 
deficient. Sc the annuities were rateably reduced. 
Upon the death of any annuitant, the sum, set 
apart* to secure the reduced annuity, will belong 
to the residuary legatees, Sc is not to be applied to 
increase the reduced annuities to the amount 
given by the will. — F armer v. Mills (1827), 4 
Russ. 86 ; 38 E. R. 737. 

Annotations : — Distd. He. Lyne’s Estate, Sands v. Lyne (1809), 
L. It. 8 Eq. 4 82. Folld. Dudman v. Shlrreff (1870), 18 
W. It. 590. Refd. Arnold r. Arnold (1835), 2 My. be K. 
305 ; Hiehons v. Hichens (1870), 30 L. T. 8 ; He Tootal’fl 
Estate, Hankin v. Kilbnrn (1870), 2 Ch. D. 028 ; Robert- 
son v . Broad bent (1883), 8 App. Cas. 812. 

2523. — — .] — When a testator gives 

legacies. Sc directs that in case of deficiency they 
shall abate in proportion, Sc the estate proves 
deficient, Sc an abatement is accordingly made ; 
a fund subsequently falling into the estate, from a 
default in the trusts of the legacies, goes to the 
residuary legatees, Sc is not applicable to make up 
the deficiency of the abated legacies. — D udman 
v. Shirreff (1S70), 18 W. R. 596. 

2524. Lapse of share of annuitant.] — Testator 
gave his whole estate to trustees to sell, &, after 
payment of debts, expenses, & certain legacies, 
to pay out of the residue two annuities of £400 each 
to F. & I\, Sc one of £200 to B., for their respective 
lives ; & for the better fulfilment of that purpose, 
he directed them to vest sufficient capital sums on 
securities ; Sc if the residue should not he sufficient, 
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Wills. 


Sect. G. — Effect of failure of gift : Sub-sect. 2, A. (a) 

tfr ( b ), B.] 

to vest whatever residue might bo, & pay the 
dividends to the annuitants in the same pro- 
portions ; Sc if more than sufficient, to vest the 
surplus, Sc divide it Sc the capital sums set apart 
for the annuities, as the same should become 
tangible, by the death of each annuitant, among 
residuary legatees. B. predeceased the testator. 
The residue did not yield sufficient income every 
year to pay F. & P. £400 each. On F.’s death, 
P. Sc F.’s personal representatives claimed payment 
of all the arrears out of the then enlarged income 
of the residue : — Held : (1) F. & P. were entitled 
to payment of £400 each, only in those years in 
which the income of the residue was sufficient ; 
when in any year that income was more than 
sufficient, the excess belonged to the residuary 
legatees ; on F.’s death half the capital of the 
residue became divisible among them, Sc then P. 
became entitled to the income in each year of the 
other half ; but when in any year this income 
exceeded £400 the excess belonged to the residuary 
legatees. Sc neither P. nor F.’s representatives were 
entitled to any payment of arrears ; (2) no benefit 
accrued to the residuary legatees from the lapse of 
the annuity to B. except when thereby the income 
of the residue exceeded the amount of the two sub- 
sisting annuities. — Casamai.ior v. Pearson (1841 ), 
8 Cl. Sc Fin. GO ; 8 E. K. 27, IT. L. 

Gift excepted out of property given by will.]— 
See Sect. G, sub-sect. 2, 1)., post. 

(b) Where No Gift of Residue. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 45-49. 

2525 . Right of person entitled on intestacy — 
General rule.] — (1) If testator devise land for pur- 
poses altogether illegal, or which altogether fail, 
the heir takes it as undisposed of : so if he bequeath 
personalty under the same circumstances, the next 
of kin are entitled. 

(2) If testator devise land for purposes which 
are in part illegal, or which partially fail, or which 
require part only of the land devised, the heir 
takes the part which fails, or is not required for 
the purposes of the will ; Sc so conversely, in the 
case of personal estate, the next of kin are entitled. 

Testator directed his exors. immediately to 
lay out £30,000, in the purchase of an estate in his 
name, the income of which he settled to one for 
life, with remainder to others in tail, with remainder 
to a charity ; the money was not actually laid out- 
previous to the estate for life Sc the estates tail 
being spent. The gift of the charity failing by 
reason of the Mortmain Act, Sc the estates tail 
not having been barred : — Held : the next of kin. 
Sc not the heir-at-law, were entitled to the £30,000. 
— Cogan v. Stephens (1835), 1 Beav. 482, n. ; 
5 L. J. Ch. 17 ; 48 E. R. 1027. 

Annotations : — As to (2) Apld. Head v. Godloe, Reynolds r. 

Godleo (1859), Jolm. 536. Generally, Refd. Hereford v. 

Ravenkill (1839). 1 Heav. 481 ; Fitch r. Weber (1848), 6 

Hare, 145 ; Taylor v. Taylor (1853), 3 J)e G. M. & G. 190; 

Simmons v. Rose (1 85G), 6 De G. M. & G. 411; Cartels v. 

Wonnald (1878), 10 Ch. D. 172. 

2526 . .] — A. by his will devised Sc 

bequeathed to trustees certain freehold Sc lease- 
hold messuages upon trust to pay the income to 

.T. 0. for life, with remainder to his children ; 
Sc in default of cliildren upon trust to sell the pro- 
perty & divide it as in the will specified. A dis- 
cretion was given to the trustees that instead of 
paying the income to the tenant for life to appro- 
priate it for the benefit of his children, if any, 
Sc as to any part which should be unapplied for that 
purpose, to accumulate Sc invest from time to time, 


Sc to stand possessed as to five-sixths of the surplus 
for other parties : & as to the other one-sixth, 
to purchase an annuity for the life of the said 
C. J. C. ; with similar trusts thereof as of the 
income before given to him. 0. J. C. died without 
children, Sc the trustees realised the property : — 
Held: as to the one-sixth it was undisposed of, 
it was personalty, Sc the next of kin of testator 
were entitled to it. — Walter v. Corpe (1851), 18 
L. T. 37 ; 15 Jur. 764. 

2527. .] — Testator gave his real Sc 

personal property in trust for his eight nephews 
Sc nieces by name, with a proviso, that if any of 
those nephews Sc nieces died in his lifetime without 
leaving issue, their shares should go to the sur- 
vivors in the same manner as the original shares. 
By a codicil he revoked the shares given to two 
of the nephews. One of the nephews Sc one of the 
nieces died in the lifetime of testator : — Held : the 
shares originally given to the nephew Sc niece who 
died lapsed by the revocation, Sc the share of the 
niece went to the other five nephews Sc nieces. — 
Boulcott v. Boulcott (1853), 2 Drew. 25 ; 2 
Eq. Rep. 457 ; 23 L. J. Ch. 57 ; 22 L. T. O. S. 
330 ; 18 Jur. 231 ; 2 W. R. 52 ; 61 E. R. 027. 

Annotation : — Reid. lie Whit-ehorno, Whitohorno v. Best, 

[1906] 2 Ch. 121. 

2528. — -.] — A married woman having a 

power of appointment under her marriage settle- 
ment over estates A. Sc B., appointed by will, in 
Sept. 1838, estate A. to her husband, in fee ; “ & 
all other the hereditaments comprised in the 
settlement not hereinbefore disposed of ” to 
another person. 

By codicils to her will she revoked the appoint- 
ment of estate A. to her husband, Sc gave him the 
same estate for lift?, with remainder to trustees 
to sell Sc pay certain legacies, Sc pay the residue to 
charities : — Held : the devise of “ all other the 
hereditaments,” etc., by the will was not residuary, 
but specific. Sc the void gifts to the charities did not 
pass by it, but lapsed as unappointed. — -Re 
Brown’s Trusts (1855), 1 K. Sc ,T. 522 ; 3 W. R. 
542 ; 69 E. R. 566. 

Annotations : — Apld. Sprinerott v. Jonings (1871), 6 Ch. App. 

333. Expid. lie Mason, Option v. Mason, [1901] 1 Ch. 619. 

2529. .]— -Testator, by will made in 

1819, devised freehold Sc copyhold estates to 
trustees, on trust {inter alia) after the death of all 
his three children except one, in case there should 
be no issue of such deceased children, or being 
such, they should all die, t<> pay the rents to such 
one onlv child for life. Sc after the death of such 
.surviving child, in the event aforesaid, leaving 
lawful issue, then to pay Sc divide the rents unto 
Sc among the children of such surviving child so 
dying, if more than one ; A in case there should 
be but one child of such surviving child living at- 
las or her death, or in case there should be more 
than one, Sc they should all except one, depart this 
life, then, so soon as such event should happen, 
absolutely to convey the estates in fee to such only 
or surviving child of the survivor of his children 
so dying, on his or her attaining the age of twenty- 
one, Sc in the meantime to apply the, rents for his 
or her benefit- : — Held : this was a gift to the 
surviving cliildren of testator’s surviving child for 
life, in equal shares as tenants in common, with 
remainder to the survivor of those children in fee ; 
Sc the remainder in fee was void for remoteness Sc 
passed as undisposed of to testator’s heir-at-law. — 
Garland v . Brown (1861), 10 L. T. 292. 

A nnotation : — Apld. Re Ashforth. Sibley v. Ashfortb, [1905] 

1 Ch. 535. 

2530. .] — By a marriage settlement, 

dated in 1863, after reciting that B., the wife, 
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was “ seised of or otherwise well entitled to ” 
the freeholds therein described, subject to the life 
estate of J., <fc that she was entitled to leasehold 
premises & certain personal estate, the freeholds 
were conveyed to trustees, subject to the life estate 
of J., <te the leaseholds Ac the personal estate were 
assigned to them, upon trust as to £1 0,000 for B. for 
life, Ac afterwards for A., the husband, for life, Ac 
subject thereto, as of all the realty Ac personalty, 
as B. should appoint, Ac in default in trust for B. 
for life, Ac, if she should pre-decease her husband, 
in trust as to the realty for her heirs, Ac as to the 
personalty for her next of kin, as if she had died 
unmarried. The settlement contained the usual 
covenant for further assurance. At the date of 
the settlement it was believed that B. was entitled 
to the entirety of the freeholds Ac leaseholds, 
subject to the life estate of J., whereas she was 
entitled to only thirteen-sixteenths thereof, & J. 
was then, Ac to the time of his death, entitled to 
three-sixteenths. J. died in 1806, having by his 
will given his property to B. B. made her will in 
1880, Ac in exercise of the powers in the settlement, 
Ac of every other power, gave all the freeholds Ac 
leaseholds comprised in the settlement to W. Ac T. 
equally ; Ac she gave all the rest of her personal 
estate to trustees to pay the income to her husband 
for life, Ac afterwards to divide such estate equally 
between B., W., Ac T. She declared that her 
exors. should have power to sell her real Ac personal 
estate. B. made a codicil in 1880, revoking the 
gift of any moneys or other properties which she 
should have accumulated from or purchased with 
the income of the property comprised in the 
settlement, or the corpus of any property not 
included in the settlement Ac otherwise acquired, Ac 
giving the same to her husband. T. died in B.’s 
lifetime, without issue. The questions w T ere, who 
was entitled to the share of the residuary personal 
estate, the gift of which lapsed by the death of 
T. ; who was entitled to the three-sixteenths of the 
freeholds ; Ac who was entitled to the interest in 
such three-sixteenths, the gift of which lapsed 
by the death of T. — Held : (1 ) B. had made the 
personal est ate which was included in the residuary 
gift part of her own assets, Ac so far as it lapsed, it 
passed to her next of kin, as though at her death 
it had belonged to her absolutely ; (2) the person 
claiming under the appointment had as regards the 
three-sixteenths of the freeholds, the right to 
insist upon that claim, either on the ground that 
the recital in the settlement amounted to an 
estoppel, or that he had an equity to enforce the 
covenant for further assurance ; B. had made the 
property part of her own estate, Ac so far as it 
lapsed, it devolved upon her heir-at-law . — He 
Horton, Horton v. Berks, Horton v. Clark 
(1884), 51 L. T. 420. 

2531. * .] — A gift “ to the eldest son of 

my sister Ac his heirs for ever ” operates in favour 
of the elder of her two sons living at the date of 
the will, though he predeceased testator, in the 
absence of any contrary intention appearing in 
the context. As the gift lapsed on the death of 
the donee, there was an intestacy in favour of the 
heir-at-law.- — Amyot v. Dwarris, [1904] A. C. 
208 ; 73 L. J. P. C. 40 ; 90 L. T. 102 ; 53 W. li. 
10 ; 20 T. L. li. 208, P. C. 


2532. Where partial failure.] — Cogan v . 

Stephens, No. 2525, ante. 

2533. .] — Testator gave the whole of 

his personal property, after payment of his debts, 
to his wifo during her widowhood ; remainder to 
his son, his only child ; Ac, if his son should die 
under twenty-one, he expressed it to be his wish 
to give £500 to each of his brothers & sister, Joseph, 
James Ac Mary, “ any further surplus to be equally 
divided between these, my brothers Ac sister, or 
their legal heirs Ac successors.” Testator’s son 
survived him Ac died under twenty-one. His 
brother Joseph died in his lifetime : — Held : the 
gift of the further surplus was not a residuary gift, 
but was a gift of the surplus of testator’s property 
after the three sums of £500 each should be 
subtracted from it ; Ac the legal heirs & successors 
of the brothers Ac sister were not intended to take 
unless all of them died so as not to take ; Ac, 
consequently, that there was an intestacy as to the 
£500 Ac the share of the further surplus given to 
Joseph. — Gibson v. Hale (1849), 17 Sim. 129 ; 
14 Jur. 27 ; 00 E. R. 1077. 

2534. .] — Testatrix devised a freehold 

house, yard, garden, Ac outbuildings, to trustees 
Ac their heirs, upon trust to block up all the rooms 
of the house, except four rooms in which she 
directed that a housekeeper Ac his wife should be 
placed in occupation, Ac the coachhouse, for twenty 
years ; Ac subject thereto upon trust for a devisee 
in fee. She directed her trustees to visit the house 
Ac premises once in every three months to see that 
the trusts were effectually carried out, Ac declared 
that if any trustee should neglect or refuse to carry 
out the trusts aforesaid, any real or personal estate 
given or intended to be given to him by the will 
should go to persons therein named, absolutely : — 
Held : there was an intestacy as to the twenty 
years terms in the house, yard, garden, Ac out- 
buildings. — Brown v. Burdett (1882), 21 Ch. D. 
007 ; 52 H. J. Ch. 52 ; 47 L. T. 94. 

Annotation : — Mentd. Formby v. Barker (1903), 89 L. T. 249. 

Gift excepted out of property given by will.] — 
See Sect. 0, sub-sect. 2, D., post. 

B. Gift of Share of Residue. 

See Wills Act, 1837 (c. 20), s. 25 ; Administra- 
tion of Estates Act, 1925 (c. 23), ss. 45-49. 

2535. General rule — Right of person entitled on 
intestacy.] — Testator devises his real Ac personal 
estate, to six, in trust, to pay his debts Ac legacies, 
Ac the residue to them, equally to be divided, share 
Ac share alike, one dies before testator, his share of 
the real estate, shall go to the heir at law, & of 
tlie personal, to the next of kin to testator, as a 
lapsed legacy, for though the legal estate is joint, 
their interest in t he residue is several, Ac the others 
cannot claim it as exors. — P age v. Page (1728), 
Mos. 42 : 2 P. Wins. 489 ; 2 Stra. 820 ; 25 E. R. 
259, E. C. 

Annotations : — Apld. Owen v. Owen (1 738), 1 Atk. 494. 

Consd. Cioyno (Bp.) v. Young (1750), 2 Yes. Son. 91 ; 

Knight v. Gould (1833), Poop. temp. Brough. 210. Apld. 

Barber v. Barber (1838), 3 My. & Cr. 688. Refd. Man v. 

Man (1731), 2 Stra. 905 ; Humphrey v. Tayleur (1752), 

Amb. 130. 

2536. — .] - Testator gave several 

legacies, Ac ordered his real Ac personal estate to be 
sold, his debts Ac legacies paid, Ac the residue to 


PART XII. SECT. 6, SUB-SECT. 2— B. 

2535 i. General rule — Right of person 
entitled on intestacy.] — lie Watson, 
[1927 ] 4 D. L. It. 626 ; 61 O. L. It. 173. 

—CAN. 

2535 il. .] — A lapsed share 

of residue does not accresce to other 
& different shares of such residue.— 


Lawrence v. Stewart, [1924] S. C. 
934 ; 61 Sc. L. It. 691.— SCOT. 

n. Devise subject, to (lift.] — Kelly r. 
A.-O., [1917] 1 1. R. 183.— IR. 

o. All real <('• personal estate devised 
<£* bequeathed in first class — Subsequent 
devise lapses — Final clause disposing of 
“ All the rest d' residue of my estate - 


Whether lapsed devise descends as on 
intestacy.] —lie Farrell (1906), 12 
O. I/. R. 580 ; 8 O. W. Ii. 442 — CAN. 

p. Property M not hereinbefore disposed 
of ” — Second residuary clause — Lapsed 
legacies dr devises — Whether captured by 
first or second residuary clause.] — Johns 
v. Wilson, [1900] 1 I. R. 342.— IR. 
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Sect. 6 . — Effect of failure of gift : Sub-sect. 2, B.j 

certain legatees, in the proportion of their legacies. 
Two of the residuary legatees died, living testator. 
These shares are lapsed, A so far as they are con- 
stituted by personal estates shall go to the person 
next of kin, A so far as they are constituted of real 
estate, to the heir-at-law. — Ackroyd v . Smitilson 
(1780), 1 Bro. C. C. 503 ; 28 E. R. 1202 ; sub nom. 
Akeroid v. Smithson, 2 Dick, 500 ; 3 P. Wms. 
22, n., L. C. 

Annotations : — Apld. Robinson v. Taylor (1789), 2 Bro. C. C. 
589 ; Wlioldale v. Partridge (1800), 6 Ves. 388 ; Williams 
v. Coade (1805), 10 Ves. 500 ; Hooper v. Goodwin (1811), 
18 Ves. 156. Bistd. Noel v. Henley, Noel v. Strong (1819), 
Dan. 211 ; Amphlett v. Parke (1831), 2 Russ. & M. 221. 
Consd. Jessop v. Watson (1833), 1 My. & K. 605. Folld. 
Cogan v. Stephens (1835), 5 L. ,1. Ch. 17. Apld. Taylor v. 
Taylor (1853), 3 Do G. M. &. G. 190 ; Whitohoad v . Bennett 
(1853), 1 Eq. Rep. 560 ; Cooke v . Doaloy (1855), 22 Beav. 
196. Consd. Bective v. Hodgson (1864), 10 H. L. Cas. 
656. Apld. Spencer v. Wilson (1873), 29 L. T. 19. Expld. 
Stood v. Preeee (1874), L. R. 18 Eq. 192 : Hyett v. Mekin 
(1884), 25 Ch. D. 735. Apld. lie M lines, Millies v. Sherwin 
(1885), 53 L. T. 534 ; Re Perkins, Brown v. Perkins (1909), 
101 L. T. 345 ; Re Hopkinson, Dyson v. Hopkinson, [J922J 
I Ch. 65. Refd. Maugnamr. Mason ( 1 813), 1 Ves. & B. 410 ; 
Cooke v. Stationer’s Co. (1831), 3 My. & K. 262 ; Phillips 
v. Phillips (1832), 1 My. & K. 649 ; Re Cooper’s Trusts 
(1853), 23 L. J. Ch. 27, n. ; Simmons v. Rose (1856), 6 
Do G. M. & G. 411 ; Barrs v. Fewkes (1865), 6 New Rep. 
355 ; Ramsay v. Shelmerdine (1865), 14 W. R. 46 ; A.-G. 
v. Lomas (1873), 29 L. T. 719 ; Simmons r. Pitt (18 73), 
8 Ch. App. 978 ; Curteis v. Wormald (1878), 10 Ch. 1). 172 ; 
Re Cameron, Nixon v. Cameron (1884), 26 Ch. D. 19 ; Re 
Richerson, Scales v. Heyhoe, fl892] 1 Ch. 37 9 ; Burgess 
v. Booth, [1908J 1 Ch. 880 ; Re Grimthorpe, Beckett r. 
Grimthorpe, [1908] 1 Ch. 666. Mentd. Eyre r. Marsden 
(1839), 4 My. & Cr. 231 ; Elhorne v. Goode (1844), 14 
Sim. 165 ; Christian i\ Foster (1846), 2 Ph. 161 ; A.-G. for 
Alberta v. A.-G. for Canada, [1928] A. C. 4 75. 

2537. .] — Where the residue is given 

to n person who dies in the life of testator, by 
which the gift is lapsed ; still the exors., 
though they have no legacies, are trustees for the 
next of kin. — Rennet v. Batchelor (1789), 3 
Bro. C. C. 28 ; 1 Ves. 03 ; 29 E. R. 389, L. 0. 

Annotations Consd. Re Lacy, Royal General Theatrical 
Fund Assocn. v. Kydd, [1899] 2 Ch. 149. Apld. Re Jones, 
Johnson v. A.-G., [1925] Ch. 340. Reid. Fleming v. 
Burrows (1826), 1 Russ. 276 ; Harris v. James (1864), 
12 W. R. 509. 

2538. .] — Where testator, resident A 

domiciled at the time of his death within the 
province of York, disposes of all the residue of his 
personal estate, A names exors., but his dis- 
position fails as to part of the residue, by the death 
of one of the residuary legatees in his lifetime, the 
share which thus becomes lapsed, will be 
apportioned between the widow, & the next of kin, 
according to Statute of Distributions, A will not 
be affected by the custom of the province. — 
Wilkinson v. Atkinson (1823), Turn. A R. 255 ; 
1 L. J. Ch. 222 : 37 E. R. 1090. 

Annotations: — Apld. Fitzgerald v. Field (1 825-6), 1 Russ. 
416. Reid. Piekford r. Brown, Brown v. Brown (1856), 
25 L. J. Ch. 702 ; Re Ford, Ford v. Ford, [1902] 1 Ch. 218. 

2539. .] — Cooke v. Stationers’ Co., 

No. 2508, post. 

2540. — .] — Salt v. Chattaway, No. 

2491, ante. 

2541. .J — Testator, by a will made 

since Wills Act, 1837 (c. 20), after directing pay- 
ment of his debts A bequeathing several specific 
articles of plate to his sister L., desired that all his 
other plate, jewellery, books, pictures, A other 
property, except freehold A leasehold property, 
should be sold, A the produce after deducting 
funeral A other expenses, be divided in equal parts 
amongst L., M., N., O., A P. lie then directed 
that his freehold house A his leaseholds, some of 
which were held for years, A others for years 
determinable on lives, should be kept in hand A 
let to the best advantage, A the produce be 
divided every half-year to K, M., N., O., A P., 


or to their lawful heirs ; A, in case of there being 
no heir, the share or shares to be divided in equal 
parts among the surviving legatees. Testator, at 
his death, left L., his heiress-at-law A sole next of 
kin. M., N., O., A P. were not related to L., but 
were related to A capable of inheriting from each 
other. M. died unmarried in testator’s lifetime : — 
Held: (1) M.’s share of the residuary personal 
estate lapsed for the benefit of the next of kin ; 

(2) M.’s share of the freehold property did not 
lapse, but went to the surviving devisees ; the 
words “ heir ” A “ lawful heirs ” referring to 
heirs of the body, A “ or ” being construed “ and ” ; 

(3) M.’s share of the leaseholds for years lapsed 
A fell into the residue, the words “ there being no 
heir ” referring to an indefinite failure of issue, A 
the word “ surviving ” meaning “ other.” — 
Harris v. Davis (1844), 1 Coll. 4 US ; 9 Jur. 209 ; 
03 E. R. 48 0. 


Annotations - As to (2) Apld. Re Clerke, Clowes v. Clerke, 
[1915] 2 Ch. 301. Distd. Re Whitohoad. Whitehead v. 
Ilemsloy, [1920] 1 Ch. 298. As to (3) Dbtd. Re Lowman, 
Revenish r. Poster, [1895] 2 Ch. 348. ( Jcnerall} /, Reid. Re 

Rye's Settlmt. (1852), 10 Hare, 106; Sykes v. Sykes 
(1868), 3 Ch. App. 301 ; Re Whiting, Ormond v. Do 
Launay, [1913] 2 Ch. 1 ; Re Wilkins, Wilkins v. Wilkins, 
[1920] 2 Ch. 63. 

2542. .] -Testator by his will gave 

1*5,000 to trustees upon trust for his wife for her 
lift;, with remainder in a certain event to his two 
nieces, as tenants in common, for their separate 
use, with a gift over, in case of either of his nieces 
dying in the lifetime of his wife, to the children 
of such niece ; A testator gave the residue of his 
moneys in the funds to trustees in trust for his 
wife for life, A after her death for t he benefit of 
his said nieces in manner thereinbefore directed, 
of A concerning the sum of 1*5,000. One of 
testator’s nieces died in his lifetime :—IIeld : her 
share did not go over to her children, but lapsed 

for the benefit of testator’s next of kin. Lumley 

v. Robbins (1853), 10 Ilare, 021 ; 1 Eq. Rep. 129 ; 
22 L. ,T. Ch. 809 ; 22 L. T. O. S. 10 ; 17 Jur. 410 ; 
1 W. R. 285 ; 08 E. R. 1077. 

Annotation : — Refd. Re Wilder’s Trusts (1859), 27 Bcav. 
418. 


2543. — — — A. by his will bequeathed the 

residue of his personal estate to be equally dis- 
posed of between live of his children, whom lie 
named. One of those children died in A.’s life- 
time. The ct. held that the live children took as 
the tenants in common, A the share of deceased 
child therefore lapsed to the undisposed residue, 
A granted administration with the will A codicil 
annexed to B., a son of deceased, not as a legatee, 
but as entitled as one of liis next of kin to part of 
the undisposed residue . — In the Goods of Pile 
(1802), 2 Sw. A Tr. 028 ; 7 R. T. 19 4 ; 10 4 E. R. 
1142. 

2544. .] — Where by the will the residue 

is given in shares, A by a codicil the gift of one of 
those shares is directed on a certain contingency 
to sink into the residue, “ A be held A applied 
accordingly,” the heir A next of kin of testator 
will, upon the happening of the contingency, be 
respectively entitled to the share, to the exclusion 
of the residuary legatees. — Ljghtfoot v. Burstall 
(1803), 1 Ilem. A M. 540 ; 3 New Rep. 112 ; 33 
R. .T. Ch. 188 ; 9 L. T. 711 ; 10 Jur. N. 8. 308 ; 
12 W. U. 148 ; 71 E. R. 239. 

Annotations Folld. Re Barker’s Estate, Iletherlngton v. 
Longrigg (1880), 15 Ch. D. 635 ; Re Savage’s Trusts (1880), 
50 L. J. Ch. 131. Consd. Craws haw v. Crawshaw (1880), 
4 4 Ch. D. 817 ; Re Rhoades, Lauo v. Rhoades (1885), 29 
Cb. D. 142. Refd. Re Ballanco, Ballanco v. Lanpliier 
(1889), 42 Ch. D. 62 ; Re Palmer, Palmer v. Ainsworth, 
[1893] 3Ch. 369. 

2545. .] — (1) Testator gave his real 

A personal estate to trustees, upon trust, out of 
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the rents A produce, or by a sale or other dis- 
position thereof, to raise an annuity for his wife 
A certain legacies, A to invest the surplus. lie 
directed a sale of his real estate after the death 
of his wife, A gave liis residue to his children : — 
Held : A personal estate was not primarily charged 
with the annuity, but the real personal estate 
formed one common fund for its payment. 

(2) Testator gave his real A personal estate to 
trustees, in trust to raise an annuity for his widow 
A invest the surplus ; A after her death he 
directed a sale of his real estate, A declared that 
the produce “ should be deemed to be part of his 
personal estate A should be subject to the dis- 
position ” of his personal estate, which he gave 
to his children :-—Held : the realty was converted 
into personalty only for the purposes of the will, 
A the heir of testator was entitled to so much of 
the real estate as had lapsed by the death of a 
child in testator’s lifetime. — Bedford v. Bedford 
(1805), 35 Beav. 584 ; 55 E. R. 1023. 

Annotation :—As to (1) Refd. Allan r. Colt, (1872), 7 Ch. App. 

439. 

2546. ~ — .]- -Testator gave the residue of 

his real A personal estate to trustees upon trust 
to convert the same, A pay two-fourtlis of the 
proceeds to A. AM., A to stand possessed of the 
two remaining fourth parts upon trust to invest 
the same, A to stand possessed thereof when in- 
vested, A of the income thereof in trust as to one 
moiety for the benefit of J. A her children ; A 
as to the other moiety in trust for the benefit 
of E. A her children ; A he declared that in the 
event of either or both J. A E. dying without 
issue, the share or shares of either so dying should 
sink into A form part of his residuary estate, A 
be paid A divided accordingly, but so that the 
husband of the one so dying should take no sbaro 
therein as representing his wife. .1. died, after 
testator, without issue, A leaving a husband 
surviving her Held : there was an intestacy 
as to her share . — Re Bpvrss’s Trusts (1872), 
20 E. T. 239 ; 20 W. li. 350. 

Annotation Apld. lie Jin rkcr’s Estate, Mothering! on v. 

LongrJgg (1880), 15 Ch. D. 035. 

2547. — — Green v. Tribe, No. 2581, 

post. 

2548. — - - .] — Testator, by his will, 

directed that liis trustees should stand possessed 
of the residue of his estate, upon trust as to one- 
seventh part thereof to imest the same A pay the 
income to his daughter for life, A after her death 
to hold the same in trust for her child or children 
who should attain the age of twenty-one years ; 
but if there should be no such child, then he 
directed liis trustees “ to apply the share as part 
of his residuary estate.” lie afterwards declared 
trusts of the remaining six shares of his residuary 
estate. E. survived the testator, but left no child 
who attained the age of twenty-one years: - 
Held: the share of F. was undisposed of by the 
will. — Re Savage’s Trusts (1 880), 50 L. J. Ch. 131 . 
Annotation : — Refd. Re Palmer, Palmer v. Answort-li, [1893j 

3 Ch. 309. 

2549. .] — Testator, by his will dated 

in 1853, after appointing trustees A exors., gave 
to them his residuary real A personal estate in 
trust for sale, A to divide the proceeds ” among 
all liis children in equal shares ” on their respec- 
tively attaining twenty-one, but to stand possessed 
of the share of his married daughter I. upon trusts 
for her during her life A after her death for her 
children, A, in default of children, upon trust for 
such persons as she should appoint : A in default 
of appointment, testator directed that such share 
should “ fall into & become part of liis residuary 
personal estate, A be paid A applied accordingly.” 


By a codicil testator varied the ultimate gift by 
directing that his daughter’s power of appoint- 
ment should bo limited to a moiety of her share 
of the residue, A that the other moiety should 
“ fall into A become part of his residuary personal 
estate, A be paid A applied according to the 
trusts of his will.” Testator left seven children, 
including his daughter 1., all of whom attained 
twenty-one. The daughter died without issue, 
but having appointed the first moiety of her 
one-seventh share of the residuary estate to her 
husband : — Held : the second or unappointable 
moiety of her one-seventh was not undisposed of 
hv testator, but was divisible*, equally among 
liis other six children as residuary legatees. — 
Crawsuaw v. Crawsjiaw (1880), 11 Oil. D. 817 ; 
49 L. J. Oh. 002 ; 43 L. T. 309; sab mmi. Re 
Orawsiiaw, Orawshaw v. Orawshanv, 29 W. It. 
08. 

Annotations Distd. Rc Barker’s Estato, Hetherlngton v. 

(1 880), 15 Ch. I). 635 ; Hr. Savage's Trusts (1880). 
50 L. J . Ok.l 31 . Consd. Rc Ballanoi*, Ballauce v. Lanphier 
(1889), 42 Ch. J). 62 ; Rc Allan, Dow v. Cassalgno, [1 903] 
1 Ch. 276 ; Rc Powell, Bod vol -Roberts r. Poole, 11918] 
1 Ch. 407. Refd. Rc Rhoades, Lunev. Rhoades (1885), 29 
Ch. D. 142 ; Rc Owen, Owen v. Wood (1892), 36 Sol. Jo. 
539; Do bruto v. Jennings (1893), 37 Sol. Jo. 303 ; Rc 
Palmer, Palmer v. Answorth, [1893] 3 Ch. 369. 

2550. .] — Testator gave legacies upon 

certain trusts for each of his daughters for life, 
A after her death, for her husband A children, A 
subject thereto lie directed that each legacy 
should “ sink into A form part of my residuary 
estate A be applied A disposed of as hereinafter 
mentioned.” He gave his residue to his children 
equally, “ the shares of daughters to be paid to 
the same trustees respectively A to be settled upon 
the same trusts ” as their respective legacies. 
One of the daughters having died unmarried : — 
Held : the direction for settlement of daughters’ 
shares of residue being executory, the cl., in 
framing a settlement of such a share, would 
modify the ultimate gift over by inserting a 
limitation in favour of the other residuary legatees 
excluding the particular daughter, A the share of 
deceased daughter of testator was divisible 
accordingly among the other residuary legatees. — 
Re Bal lance, Ball an ok v. Lanpjiiek (1889), 
42 Ch. D. 02 ; 58 L. J. Ch. 531 ; 01 L. T. 158 ; 
37 W. K. 000. 

Annotations : — Refd. Holgato r. Jennings (1893). 37 Sol. Jo. 
303 ; lie 1 ’aimer. Palmer r. Answorth, [1893] 3 Ch. 369. 

2551. .) — Re. Whiston, Whiston v. 

Woolley, No. 3324, post. 

2552. Express provision in will — Intention that 
lapsed share should fall into residue.] — Testatrix 
bequeathed tlio residue of her personal estate, “ A 
also all such A so much of her personal estate, 
the trusts, bequests, or dispositions whereof in 
the will contained, should fail, or become incapable 
of being performed,” in eleven equal parts, among 
different persons. The legacy of one eleventh part 
lapsed : — Held : the lapsed legacy fell into the 
residue, which became divisible into ten parts, 
amongst the remaining residuary legatees.- — 
Evans r. Ejeld (1839), 8 L. J. Ch. 204. 

Annotation# .-—Distd. LJghtfoot. v. Burstall (1863), 1 Hem. A 

M. 516. Refd. Re Barker’s Estate, Iletherington v , 
Lon grigs: (18S0), 3 5 Ch. I). 635. 

2553. — - .] — Testator bequeathed the 

residue of liis personal estate to his wife for life, A 
after her death to liis sister A three brothers in 
equal shares ; but directed that in the event of 
his sister dying unmarried in his wife’s lifetime, 
which happened, “ her one-fourth should fall 
into the residue ” Held : there was no intestacy 
as to the sister’s one-fourth, but the whole residue 
was, on the widow’s death, divisible in thirds 
between the three other legatees. — Re Rhoades, 
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Lane v . Rhoades (1885), 29 Ch. D. 142 ; 54 L. J. 
Ch. 673 ; 53 L. T. 15 ; 33 W. R. 008. 

Annotations : — Refd. Re. Ballance, Ballance r. Lanphier 
(1889), 42 Cb. 1). G2 ; lie Palmer, Palmer v. Answortb, 
[1893] 3 Oli. 3G9. 

2554. ."] — Re Owen, Owen v. Wood 

(1892), 30 Sol. Jo. 539, 0. A. 

Annotation : — Refd. Re Palmer, Palmer v. Aiiswortb, [1893] 

3 Cb. 3G9. 

Revocation by codicil of gift of share of residue.] 

— See Part XI., Sect. 4, sub-sect. 5, ante. 

C. Gift Charged on Realty Devised by Will. 

2555. Right of devisee.] — Where lands were 
devised, subject to, A charged with a sum not 
exceeding £10,000, which testator afterwards 
directed to be paid to charities : — Held : the 
charge sunk for the benefit of the devisee. — 
Jackson V. ITurlock (1704), 2 Eden, 203 ; Amb. 
487 ; 28 E. R. 899, L. C. 

Annotations : — Distd. Gravonor v. Hallum (1707), Amb. 
643 ; TrefonwolH’. Sydenham (1815), 3 Dow, 194. Consd. 
Henchman v. A.-G. (1829-1834), 3 My. & K. 485 ; Cooke 
v. Stationer’s Co. (1831), 3 My. & K. 262. Refd. A.-G. v. 
Downing: (1769), Amb. 571 ; Shepherd v. Shopherd (1770), 

5 Term Rep. 51, n. ; Christopher v. Christopher (1771), 

2 Dick. 445 ; Pigott v. Waller (1802), 7 Vos. 98 ; Lainson 
v. Lainson (1S54), 24 L. J. Ch. 46 ; Harvey v. Lloyd (1869 ), 
38 L. J. Ch. 634. 

2556. — — .] — Wright v. Row, No. 2507, post. 

2557. .J — Cooke v. Stationers’ Co., No. 

2508, post. 

2558. — — .] — Freeholds were devised upon 

trust to raise £2,000 “ by sale or otherwise,” A to 
permit testator’s son P. to enjoy the estate “ after 
raising as aforesaid,” for his life, with trusts in 
remainder for P.’s children, A in the event, which 
happened, of P. dying without leaving issue, in 
trust for S. & T. in common in fee. Trusts were 
declared of the £2,000, which, as to £1,000, were 
for a daughter of testator for life, & after her death 
for her children. The £2,000 was not raised till 
after flic death of P., who survived S. & T., & 
kept down the interest of the £2,000. The 
daughter afterwards died without ever having 
had a child : — Held : (1) the £2,000 was a charge 
upon the devised estate, A not an exception out 
or the devise, A therefore, as to the above £1,000 
sank upon t he daughter’s death, for the benefit 
of the inheritance ; (2) the £1,000 formed part 

of the real estates of S. A T. at their decease. — 
Re Cooper’s Trusts, Ex p. Sparks (1853), 4 L)e 
G. M. & G. 757 ; 23 E. J. Ch. 25 ; 22 G. T. O. S. 
102; 17Jur. 1087; 2W.K.001; 43 E. K. 704, G. JJ. 
Annotations Apld. Tucker v. Kaycss (1858), 4 K. <fc ,1. 

339; Heptinstall v. Gott (1 862),2 John. & II. 449. Consd. 
Rc Newberry’s Trusts (1877). 5 Ch. 1). 746. 

2559. .] — Testator gave certain real estate 

to A., subject to a charge of £7,000, which he 
directed his exors. to raise by mtge. or sale, the 
same to be appropriated as follows, namely, 
£1,000 to the mother of A., £1,000 to his sister, 
£1,000 to the children of his uncle, A the remaining 
£4,000 for the payment of a debt. The sister 
died during testator’s lifetime : — Held : the above 
devise was not a devise minus the £7,000, but was 
a devise subject to a charge of that sum ; A, in 
consequence of the death of the sister, the legacy 
of £1,000 fell into the devise A belonged to A. — 
Sutcliffe v. Cole (1855), 3 Drew. 135 ; 24 L. ,T. 
Ch. 480 ; 01 E. R. 854 ; sub worn. Sutcliffe v. 
Crosse, 3 W. R. 205. 

2560. — .] —Bequest to exors. of a sum of 

money “ to be chargeable A paid as thereinafter 
mentioned,” upon trust for testator’s wife for life, 

PART XII. SECT. 6, 

2555 i. Right of devisee .] — Re Fitzgibbox, 


remainder for his children ; then a gift of certain 
freehold & leasehold property to his nephew, 
“ subject to the payment ” of the sum A to 
testator’s debts ; with a residuary devise & bequest 
to the wife absolutely : — Held : as between 
testator’s \v r idow A his nephew, the sum was a 
charge on the gift to the nephew, A not an excep- 
tion out of that gift ; A testator never having 
had any child, the sum, subject to the widow’s life 
interest, belonged to the nephew r : the principle 
being that, where there is a gift by will of any 
property, whether real or personal, subject to a 
particular charge, if any of the purposes of the 
charge fail before all are satisfied, the donee takes 
the property relieved from the residuo of the 
burden, which, in the events that have happened, 
testator no longer intended him to bear. 

Test in all such cases. Is the thing in question 
excepted out of the devised property — in other 
words, did testator mean to give that property 
minus the thing in question, or is it a charge on 
that property ? If the former, then, the purpose 
failing, it goes to the residuary devisee ; if the 
latter, to the devisee of the property charged. 
Qu : whether a sum of money to be paid out of 
an estate has ever been held to be an exception.— 
Tucker r. Kayess (1858), 5 K. A J. 339 ; 70 
E. R. 142. 

Annotation : — Consd. Heptinstall v. Gott (1862), 2 John. 

& H. 449. 

2561. — - ] — Devise to A. of specific property, 

“ subject to a charge of £150,” followed by a 
residuary bequest, without any disposition of the 
£150 : — Held : the devisee took free from the 
charge. — Heptinstall v. Gott (1802), 2 John. 
A H. 449 ; 31 L. J. Ch. 770 : 7 B. T. 92 ; 8 Jur. 
N. S. 1001 ; 10 W. R. 708 ; 70 E. R. 1134. 

2562. .] -Testatrix devised her residuary 

real estate, subject nevertheless, to a term for 
raising a sura of money upon certain trusts. The 
money was raised by the trustees before the death 
of the residuary devisee. Subsequently the trusts 
failed A the fund sank for the benefit of testatrix’s 
residuary real estate : — Held : the fund formed 
part of the personal estate of the residuary devisee. 
— Re Newberry’s Trusts (1877), 5 Ch. D. 740 ; 
40 L. J. Ch. 012 ; 25 W. R. 747. 

2563. Gift charged under power -Partial failure 
— Right of next of kin.] — Testator having power 
to charge real estates did, by deed, charge them 
with the payment, after the deaths of himself A 
his wife, of £0,000 A interest, to trustees upon such 
trusts as he should by will appoint. By his will 
he directed that the £6,000 A interest should form 
part of Ins residuary personal estate A directed 
the residue to be invested in the purchase of land, 
of which the trustees were to accumulate the 
rents in a manner which in part- was void under 
Accumulations Act, 1800 (c. 48): — Held: that 
part of the interest as to which the directions to 
accumulate were void went to the next of kin of 
testator, A did not sink into the estates on which 
it was charged, or go to his heir. — Simmons v. Pitt 
(1873), 8 Ch. App. 978; 43 L. J. Ch. 207; 29 
G. T. 320 ; 21 W. 1C 860, G. JJ. 

D. Gift, Excelled out of Property Given by Will. 

2564. Right of person entitled on intestacy.]— 
Chandois (I)uke) v. Talbott (1731), Kel. W. 25 ; 
2 P. Wins. 001 ; 25 E. R. 477, G. C. 

Annotations : — Refd. nail v. Torry (1738), Wont temp. Hard. 

500; Prowso v. Abingdon (1738), 1 Atk. 482; Nicholls 

v. JudHon (1742), 2 Atk. 300 ; A.-G. v. Milner (1744). 3 

Atk. 112 ; Basset v. Basset (1744), 3 Atk. 203 : Chester 

r. Willos (1754), Amb. 246 ; Poaroo v. Lomi , Pearce v. 

SUB-SECT. 2.— C. 

69 D. L. K. 524 ; 51 O. L. R, 500,— CAN. 
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Tay]or(1706), 3 Ves. 135 ; Astley v. Millos (1827), 1 81m. 

298: Horton v. Smith (1858), 27 L. J. Ch. 773 ; Remnant 

v. Hood (1859), 27 Beav. 74. 

2565. .] — Lynch v. Milner (1752), 1 Hov. 

Supp. 273 ; 34 E. R. 786, L. 0. ; revsg. S. C. 
sub nom. A.-G. v . Milner (1744), 3 Atk. 112. 

2566. .] — Bland v. Wilkins (1782), 1 

Bro. C. C. 61, n. ; 28 E. R. 985. 

2567. .] — Money charged upon a real estate, 

for a charity, void by the Statute of Mortmain, 
shall sink in favour of the specific devisee, not go 
to the heir-at-law or residuary legatee. Secus , when 
it is an exception out of the devise. — W rigiit 
v. Row (1779), 1 Bro. C. C. 01 ; 28 E. R. 984. 
Annotations: — Refd. Cooke v. Stationers’ Co. (1831), 3 

My. &K. 262 ; Henchman v. A.-G. (1834), 3 My. & K. 485. 

2568. .] — (1) Where a real estate is directed 

to be sold, «fc a part of the produce is to be applied 
to a purpose which fails, & the residue of the 
produce is given over, the heir, & not the residuary 
devisee, will take the sum intended for the 
particular purpose. 

(2) Where the real estate is not directed to be 
sold, & the residuary gift is not of the produce, but 
of the corpus of the estate, then if a gift, intended 
for a particular purpose which fails, is to be con- 
sidered as an exception from the residuary gift, 
the heir will take ; if it is to be considered as a 
charge upon the devised estate, the residuary 
devisee will be entitled to the benefit of the 
failure.-- Cooke v. Stationers’ Co. (1831), 3 
My. & K. 202 ; 40 E. H. 100. 

Annotations -As o (2) Folld. Re Cooper’s Trusts (1853), 

23 L. J. Ch. 27, n. Refd. Carter v. Haswell (1857), 26 

L. J. Ch. 576. 


2569. .] TIeptinstall v. Gott, No. 2561, 

ante. 

2570. - .] — Testator bequeathed to his exors. 

& trustees all his personal estate, except such 
goods as were by his will especially bequeathed, & 
also except his leasehold estates, which he declared 
it to be his intention to exonerate from the pay- 
ment of his debts & legacies, upon trust, in the 
lirst place, to pay his debts, funeral testa- 
mentary expenses, & legacies ; As in case there 
should be any residue of his personal estate, 
except as aforesaid, he gave the same to his son 
R. ; &, after giving certain specific legacies, 

testator devised all his freehold hereditaments to 
the same trustees, upon trust for his son R., for 
life, with remainder to Ids grandson W., for life, 
with divers remainders over in tail ; & testator 
gave all his leasehold estates to the same trustees, 
in trust, to permit the clear rents thereof to be 
received, taken, & enjoyed by the person for the 
time being entitled to the freeholds, until such 
person should by good assurance become seised of 
the freeholds in fee simple in possession ; & then 
in trust to convey & assign the leaseholds to him : 
— Held : the limitations of the leaseholds beyond 
the life estates of R. &> W. were void for remote- 
ness ; & the interest thus improperly attempted 
to be given did not belong absolutely to W. as 
the last tenant for life, nor did it pass by the 
residuary bequest to R., because the exception of 
the leaseholds out of the residuary gift was not 
simply for the purpose of making a separate 
bequest of them, but also to exonerate them from 
payment of the debts & legacies, <fc therefore 
beyond W.’s life estate, the leaseholds were un- 
disposed of by the will, & belonged to the next 
of kin of testator. — Wainman v. Field (1854), 
Kay, 507 ; 69 E. R. 215. 

Annotations : — Distd. Torrens v. Millinprton (1878), 26 W. K. 

753. Expld. Blight v. Hartnoll (1883), 23 Ch. D. 218. 

2571. Right of residuary legatee.] — Wright v . 
Row, No. 2567, ante. 

2572. .] — One of the sisters k two of the 


nephews mentioned in the will died after the data 
thereof, but prior to the death of testator himself, 
& upon the death of the widow a petition was 
presented to obtain a declaration of the rights of 
the parties in the legacies postponed :—-Held : 
notwithstanding the words “or to their legal 
representatives,” the shares of the pre-deceased, 
legatees in the amounts postponed to the wife’s 
life interest lapsed, & as the £4,100 was given not 
as a part of the residue, but as an exception from 
it, the shares that lapsed fell into the residue, & 
did not go to testator’s next of kin. — Thompson 
v. Whitelock (1859), 4 De G. <fc J. 490; 28 
L. J. Ch. 793 ; 33 L. T. O. S. 339 ; 5 Jur. N. S. 
991 ; 7 W. R. 625 ; 45 E. R. 190, L. JJ. 

Annotation : — Folld. Re Jupp, Gladraan v. Jupp (1903), 87 

L. T. 739. 

2573. .] — Testatrix gave to C. all her 

personal property except a certain wharf which 
she bequeathed to other persons charged with 
certain debts & annuities. The bequest of the 
wharf failed for remoteness : — Held : the wharf 
fell into the residue, & belonged to C. 

Vou may have a residuary bequest in various 
forms ; the same thing may be meant though not 
expressed in the same words. But, however it 
is expressed, the elTect must- be that it is intended 
to comprise all which is not disposed of by the will. 
It is not a true residue if there is some part not 
disposed of by the will to anybody at all. There 
is a difference between a part of the estate being 
undisposed of & a part being unduly disposed of. 
When I say a, residue I mean the residue of the 
estate not professed to be otherwise disposed of 
by the will. If any part is not professed to be 
disposed of at all by the will there is no true 
residuary gift. The wording is not material. If 
a man says, “ I give all my personal estate except 
my gold watch, which I give to A., & my leasehold 
house, which 1 give to B.,” that is a true residuary 
gift. The common form no doubt is to begin with 
a bequest of legacies to A., B., & C., A then to give 
the residue to D. But it means the same thing. 
Keans v. Jones , No. 2492, ante, is an authority for 
that, if one is wanted. But it is very different 
if testator gives everything to A. except his gold 
watch & his leasehold estate & does not give them 
to anybody else. In that case there is not a lapse 
or void gift of the watch & leasehold estates, they 
are not legacies at all, hut they go to the next 
of kin, & there is no true residuary gift. But the 
moment we get a true residue the law is that the 
residue is increased by the lapse of a legacy or by 
the fact that it has not been effectually given away 
in accordance with the expression of testator’s 
intention (Jersel, M.R.). — Blight v. Hartnoll 
(1883), 23 Ch. I). 218 ; 52 L. J. Ch. 672 ; 48 L. T. 
543 ; 31 W. R. 535, C. A. 

Annotations - Apld. Re Basrot, Paton r. Ormerod, [1893] 

3 Ch. 348. Distd. Re Eraser, Lowther r. Frasor, [1904] 

1 Ch. 726. 

2574. .] --Testator gave his residuary estate 

to his wife absolutely, except as to a sum of 
£1,000 in which ho gave her a life interest, with 
remainder as to £500 to “ my nephew J.,” & as to 
the other £500 to certain other nieces & nephews. 
It appeared from the evidence that testator had, 
so far as was known, no nephew named J., & 
though he had had a brother of that name the 
brother had predeceased him : — Held : the case 
was governed by Thompson v. Whitelock , No. 2572, 
ante, but was really a stronger case than that ; 
& the gift to J. failing, the beneficiaries of the wife 
were entitled to the £500 bequeathed to him, 
subject to a liability to refund it should a nephew 
of testator bearing that name establish a claim. — 
He Jupp, Gladman v. Jupp (1903), 87 L. T. 739. 
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Sect. 6 . — Effect of failure of gift : Sub-sect. 3.] 

Sub-sect. 3. — Effect on Subsequent 
Interests — Acceleration. 

2575. General rule.] — Where there are in a will 
successive limitations of personal estate in favour 
of several jiersons absolutely, the first of those 
persons who survives testator takes absolutely, 
although ho would have taken nothing if any 
previous legatee had survived A had taken ; the 
effect of the failure of an earlier gift being to 
accelerate, not to destroy, the later gift. 

Application of this principle to successive 
limitations, in the forms properly applicable to real 
estate, of property erroneously supposed by 
testator to be unconverted, but in fact converted 
into personalty. 

Testator, who under a settlement was absolutely 
entitled, subject to a life estate, to a moiety of the 
proceeds of a certain real estate under a trust for 
sale, by his will devised that real estate by its 
proper description, reciting that he was seised 
or possessed of it by virtue of the settlement, sub- 
ject to the life estate, together with certain real 
estate of his own, to trustees, to the use of II. for 
life, with remainder to trustees to preserve the 
contingent remainders, with remainder to the use 
of the first A other sons of II. successively in tail 
male, with remainder to the use of the first A other- 
sons of his niece E. successively in tail male, with 
remainder to the use of the first A other sons of 
his niece M. successively in tail male, with 
remainder to the use of the first A other sons of 
his niece F. successively in tail male, with 
remainders over. 

II. survived testator A died a bachelor. M. also 
survived testator A died unmarried. E. was still 
alive but unmarried, A seventy years of age. F. 
had two sons, the eldest of whom died before 
testator: — Held: (1) testator’s moiety of the 
proceeds of sale passed under the devise of the 
land ; (2) there was no lapse by reason of the death 
of the first son of F. before testator, A the second 
son of F. took the moiety of the proceeds of sale 
absolutely at the death of testator, subject to the 
contingency of E. having a son ; (3) the gift to the 
second son of F. on failure of issue of the first son 
was not void under the rule against perpetuities, 
because the estate, by the terms of the gift, must 
vest, if at all, in the lifetime of a person living at 
the death of testator ; (4) E. being now past 

child bearing, the second son of F. was entitled to 
the intermediate income since the death of the 
tenant for life.— Tie Bowman, Df/vknisii v. Fester, 
[1895] 2 Ch. 348 ; 04 L. J. Oh. 507 ; 72 L. T. 810 ; 
11 T. L. It. 390 ; 12 It. 302, 0. A. 

Annotation# As to (1) Reid. Rc Carter, Dodds t\ Pearson, 

[1900] 1 Ch. 801. As to (2) Extd. Rc Dunstan, Dunstan i’. 

Dunstan, [1918] 2 Ch. 304. As to (4) Distd. Re Hocking, 

Michell v . Loe, [1898] 2 Ch. 567. Refd. Rc Cazenove, 

Perkin v . Bland (1919), 1 22 L. T. 181. Generally , Refd. Rc 

Glaesington, Glassingtou v. Folletfc, [1906] 2 Ch. 305 ; 

Rc Richards, Jones v. Rchbcck (1921), 90 L. J. Ch. 298 ; 

I. R. Comrs. v. Bone (1927), 13 Tax Cas. 20. 

2576. -.] — The principle that where there 

are in a will successive limitations of personal 
estate in favour of several persons absolutely the 
first of those persons who survives testator takes 
absolutely, although he would have taken nothing 
if any previous legatee had survived A taken also 
applies to real estate. Where, therefore, testatrix 
by her will gave freeholds absolutely to A. subject 
to the bequest that whatever of the freeholds 
should remain after A.’s death should be given to 


a named charity : — Held : if A. had survived 
testatrix the gift to the charity would have been 
repugnant A void, A A. would have taken abso- 
lutely. But A. having died in the lifetime of 
testatrix, the doctrine of repugnancy did not 
apply, A the gift to the charity was accelerated A 
took effect . — lie Dunstan, Dunstan v. Dunstan, 
[1918] 2 Ch. 304 ; 87 L. J. Ch. 597 ; 119 L. T. 
501 ; 03 Sol. Jo. 10. 

2577. Whether subsequent Interests accelerated 
-—Death of donee In life time of testator.]—lf a 

devise be made of lands in tail with divers 
remainders over, A the devisee dies, leaving issue, 
in the lifetime of devisor, the next in the remainder 
shall have the land, although devisor had declared 
viva voce that the issue of the devisee should have 
it. — Fuller v. Fuller (1595), Cro. Eliz. 422 ; 
Moore, K. B. 353 ; 78 E. li. 004.. 

Annotation# Consd. Goodright v. Wright (1717), 1 Sira. 
25. Apld. Busby v, Groorwlato (1721). 1 Stra. 445. Consd. 
Harlo v. Jarman (1 895), 73 L. T. 20. Refd. Davy v. Kemp 
(1 665), CTBridg-. 384 ; Scattergood t\ Edtfo (1699), 12 
Mod. Rep. 278 ; SimpHon v. Hornby (1716), Gill). Oh. 115 ; 
Thorriby v. Fleetwood (1720), 1 Stra. 318: Hopkins t\ 
Hopkins (1734), Cas. temp. Talb. 41 : White d. White v. 
Warner (1 781), 3 Dour 1 . K. B. 4: Bonn <1. RadelylTo v. 
Bagtehaw (1796), 6 Term Rep. 512. 

2578. Donee not In existence — Gift void for 

remoteness.] — Wherever land, or any interest in 
land, which would descend to the heir-at-law, is 
devised for purposes which the law will not permit 
to take effect, the heir-at-law shall have the 
benefit of the interest so devised as undisposed of, 
whether testator intended that he should have it 
or not ; for there is this distinction between the 
case of a devisee A that of an heir-at-law, that the 
devisee takes by force of the intent of testator, 
A can only take what is given him by the will to 
him ; whereas the heir-at-law lakes whatever is 
undisposed of, not by force of the intent, but by 
the rule of law. Therefore where A. devised lands 
to his son B. for life, remainder to the first A 
other sons of B. in tail male, remainder to the 
second, third, A other sons of A. successively in 
tail male ; A in case there should be no such issue 
male of A.’s body, or the same should become 
extinct, then to trustees for a t erm of sixty years, to 
retain the rents, etc., A apply them in the purchase 
of lands to be conveyed to such person as should 
then be in possession by virtue of his will of certain 
other estates therein mentioned, for life, with such 
remainders as would continue the estates as long as 
possible in testator’s name A blood ; A after the 
trusts should be executed or the term expired, 
the estate -was limited to (’. for life, with remainders 
over : A it happened that the persons so in 
possession at the time when the conveyance could 
have been made of the lands to bo purchased as 
above was one not in existence at the time of A., 
testator’s death, A t he uses were considered as in 
the event too remote A void : — Held : the con- 
sequence of the failure of the intermediate devise 
was, not that the next devisee became entitled 
as if there had been no such intermediate devise, 
but the trusts of the lands to be purchased as 
above resulted to the heir-at-law. — Tregonwell 
v. Sydenham (1815), 3 Dow, 194; 3 E. It. 1035, 
H. L. 

Annotations : — Consd. Oddio v. Brown (1859), 4 Do G. & J. 
179. Refd. Sidney v. Shelley (1815), 19 Ves. 352 ; Cogan 
v. Stephens (1835), 5 L. J. Ch. 17 ; Re Cooper's Trusts 
(1853), 23 L. J. Ch. 27, n. ; Smith v. Loman (1864), 33 
L. J. Ch. 578 ; Simmons t\ Pitt (1873), 21 W. R. 860 ; He 
Conyngham, Conyngham v. Conyngiiam, [1920] 2 Ch. 
495. 


PART XII. SECT. 6, SUB-SECT. 3. 

Q- Whether subsequent interests ac- 
celerated — General rule —Death of donee 


in lifetime of tcslator.] — Re Maybee 
(1904), 24 C. L. T. 399 ; S O. L. R. 601 ; 
4 O. W. R. 421.— CAN. 

r. revoked,] — Re 


Jehminoiiam Trusts, Gormanstown 
v. NlOUOLL, [1922] 1 I. R. 115.— IR. 

t. .1 — Re Crother’s Trusts, 

[19151 1 I. R. 53.— IR. 
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2579. Gift revoked.] — Testatrix directed so 

much of a sum of money as would produce £100 
a year to be set apart, A the £100 a year paid to A. 
for life, A that after her death the capital should 
be divided among the children of II. By a codicil 
she revoked the bequest of the £1 00 a year to A. : — 
Held : the gift to the children of B. was thereby 
accelerated. — Eavestaff v. Austin (1854), 10 
Beav. 591 ; 52 E. K. 480. 

Annotations: — Consd. Jull v. Jacobs (187G), 3 Ch. D. 703. 

Apld. lie Johnson, Danily v. Johnson (1893), 08 L. T. 20. 

Refd. He Lovo, Green v. Tribe (1878), 47 L. J. Ch. 783 ; 

Aplin v. Stone (1904), 90 L. T. 284 ; lie Young:, Fraser v. 

Young:, [1913] 1 Ch. 272. 

2580. .] — The words “from A 

immediately after his decease ” following a limita- 
tion for life, in general point out the order of 
limitation merely. Where therefore testator 
revoked a limitation for life, which was followed 
by those words introducing subsequent limitations : 
— Held : the remainders were accelerated. — 
Lainson v . Lainson (1854), 5 Be G. M. A G. 754 ; 
3 Eq. Rep. 43 ; 24 L. ,1. Ch. 4(5 ; 24 L. T. O. S. 
85 ; 1 Jur. N. S. 40 ; 3 W. R. 31 ; 43 E. R. 10G3, 
L. JJ. 


Annotations : Consd. Favcstatf v. Austin (1864), 19 Bear. 
691. Apld. Jull v. Jacobs (1870), 3 Ch. D. 703 ; lie 
Stephenson, Stephenson v. Stephenson (1886), 64 L. . 1 . Ch. 
928 ; lie Johnson, Danily v. Johnson (1893), 08 L. T. 20. 
Refd. Craven r. Brady (1870), 23 L. T. 67 ; lie Dave’s 
Trusts (187G), 4 Ch. D. 210; lie. Love, Green v. Tribe 
( 1878), 47 L. J. Ch. 783 ; Hurler. Jarman (1896), 73 L. T. 
20 ; Aplin v. Stone, 11904] 1 Ch. 643 ; ii'eSalvin, Worseley 
v. Marshall, 11912] 1 Ch. 332; Re Oonynghani, Conync;- 
hamr. CouynghaJii, L1921] 1 Ch. 491. 

2581. .] - — Testatrix bequeathed 

£1,000 on trust for E. for life, with remainder to 
the children of E. She directed her residuary 
estate to he converted A divided into sixteen parts, 
two of which she directed to be paid to S. A two 
to be held on the same trusts as the legacy of 
£1,000. By a codicil she revoked all gifts to or 
in favour of E. A S. respectively. By a second 
codicil, after reciting that she/ had ‘ purchased 
certain realty since the dale of her will, which 
in i act was bought before* the date of the lirst 
codicil, she devised the same upon the trusts 

declared in her said will in respect of her residue : 

Held : (1) the first codicil was not revoked, A the 
property devised by the second codicil, was subject, 
to the trusts of the residue as declared by the will 
A lirst codicil taken together ; (2) the gift to the 
children of E. was accelerated, but until she should 
have a child the income of the £1,000 fell into 
residue, A the income of the two-tenths of the 
residue as to personalty belonged to the next of 
kin, A us to realty to the heir of testatrix. — 
(HiEEN r. Tribe (1878), 0 Ch. I). 231 ; 38 L. T. 
hi 4 ; 27 W. R. 30 ; «s mb num. lie Eove, Green r. 
Tribe, 47 B, .T. Ch. 783. 


Annotations : — As to (1) Apld. He AVhitcliorm*. Whitoboruc 
r. Best, r 11)00] 2 Ch. 121. Refd. Follcttr. 1‘ottman (1883), 
23 Ch. D. 337 ; Prentice v. Tabor (1881), 62 L. T. 86. 
As to (2) N.F. He Taylor, Smart r. Taylor, [1991] 2 Ch. 134. 


2582. — -.] — Testatrix gave all her 

personal estate to her sisters Mary, Sarah, A Ann 
upon trust to invest A pay the income to her sisters 
in equal shares during their lives, with benefit 
of survivorship, A after the death of the survivor, 
in case any of her nephews D. A R. A her niece 
A. should he then living, she gave her personal 
estate to T. R. A J. upon trust to transfer the sums 
invested as aforesaid A all interest unto 1)., R., A A. 
in equal shares A proportions ; A if but one of 
them should be then living, then the whole of such 
principal sums, etc., to be paid or assigned to such 
one, his or her exors., administrators, A assigns 
absolutely. But in case of the death of testatrix’s 
nephews A niece, leaving either of her sisters sur- 
viving, testatrix gave A bequeathed all the 


principal sums, etc., A all other her estate unto the 
survivor of her sisters absolutely. Testatrix made 
a codicil, whereby she requested “ all names of 
T. R., J. A of D., R. 8. A A., A any other of her 
friends except her three sisters, to be considered 
the same as if omitted from her will ” : — Held : 
the omission of these names did not strike out the 
gift of the capital to the surviving sister, who took 
absolutely. — Stephenson v. Stephenson (1887), 
56 L. T. 75, C. A. ; affg. S. C. sub nom. Re Stephen- 
son, Stephenson v. Stephenson (1885), 54 L. J. 
Ch. 028. 

2583. .] — Testator by his will gave 

his business to trustees upon trust to carry it on 
for the benefit of his four sons, including G., until 
the youngest attained twenty-one, with power to 
employ any of them, for reward, as manager 
or otherwise, A subject as aforesaid in trust 
for tlie sons equally when the youngest attained 
twenty -one, A he declared that if, on the 
determination of the trusts as to the business, 
any son should be dead or unwilling to carry it 
on, any of the other sons were to be entitled to 
purchase his share. 

By paragraph (5 of the will the trustees A 
the sons, while respectively carrying on the 
business, were to be entitled to use the property 
on which it was carried on for that purpose at 
a specified rent ; A G. was to be entitled to 
occupy a house, 133, W. Road, at a fixed rent. 
These rents were payable to testator’s widow for 
life, A after her death to two of his daughters 
during spinsterhood. Subject as aforesaid both 
properties were devised to the trustees to be held 
upon trust as to one-fourth share for G. for life, 
A after his death for his children in fee simple. 

By a codicil reciting that testator had reasons 
for dissatisfaction with G., that lie had ceased to 
employ him in his business, A that G. had at 
testator’s desire ceased to occupy 133, W. Road, 
testator revoked the trust for permitting G. to 
occupy that house, A proceeded to revoke “ each 
A every devise, bequest, gift A legacy contained 
in my will to or for tlie benefit of my same son,” 
A to revoke A annul “ every provision A benefit 
thereby given, made or intended to or for him,” 
A to direct that “ every clause of my will pur- 
porting to entitle him to share any part or parts 
of my est ate, or of the proceeds, income or profits 
thereof with any other person or persons shall be 
construed, A the directions A trusts thereof shall 
be carried out, as if the name of my son G. had 
never appeared therein.” Testator also by the 
codicil directed that G. should not be appointed 
manager of or employed in the business, A left 
a legacy of £500 in trust for the children of G. 
at twenty-one or marriage, A for their maintenance 
in the meantime, but directed that the trustees 
should not pay any income of the legacy to G. 
pursuant to s. 43 of Conveyancing A Baw of 
Property Act, 1881 (c. 41), s. 43: — Held: the 
revocation extended only to the benefits given by 
the will to G. ; the interests thereby given to 
G.’s children were not revoked ; but the children’s 
interests were accelerated A the children were in 
addition entitled to the legacy of £500 . — Re 
Whitehoiine, Wiiiteuohnje v. Best, [190(5 J 2 Ch. 
121 ; 75 E. J. Ch. 537 ; 94 L. T. (598 ; 54 W. R. 
580. 

Annotation : — Refd. He McEacharn, Gambles r. McEacharn 

(1911), 66 Sol. Jo. 204. 

2584. Gift forfeited.] — A., who was tenant 

for life with remainder to his issue in tail, forfeited 
his estate before he had any issue : — Held : upon 
tlie intention apparent on an executory instru- 
ment the next remainderman thereupon became 
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entitled to the rents. — D’Eyncourt v. Gregory 
(1864), 34 Beav. 36 ; 3 New Hep. 628 ; 10 L. T. 
317 ; 10 Jut. N. S. 484 ; 12 W. R. 679 ; 55 E. R. 
545. 

Annotation : — Apld. Re Conyngham, Conyngliam v. Conyng- 
ham, [1921] 1 Ch. 491. 

2585. .] — Testator appointed, under 

a general power, real estate, & devised other real 
estate to his wife & her assigns during her life, A 
after her death to his son, with a proviso that if his 
wife should “ do, make, or execute any deed, 
matter, or thing, whereby she should be deprived 
of the rents A profits, or the power or right to 
receive, or the control over the same, so that her 
receipt alone should be a sufficient discharge for 
the same, her life estate should cease A determine 
as fully A effectually as it would by her actual 
decease.” By a codicil he gave his personal estate 
to his wife for life for her separate use, inde- 
pendently of any future husband. The wife 
married again without making any settlement : — 
Held : notwithstanding the limitation to her A 
“ her assigns,” A the allusion to a future husband 
in the codicil, the wife’s life estate was forfeited 
by her second marriage ; A the remainder both in 
the appointed A devised estates was accelerated. — 
Craven v. Brady (1869), 4 Ch. App. 296 ; 38 
L. J. Ch. 345 ; 23 E. T. 57 ; 17 W. R. 505, 

L. C. 

Annotations: — Consd. Rc Kelly’s Settlmt., West, r. Turner 
(1889), 59 L. T. 494. Refd. Carr t\ Atkinson (1872), L. 11. 
14 Eq. 397. 

2586. Will attested by legatee.] — Testator 

devised A bequeathed real A personal property 
to his daughter L. “ during her lifetime, A after her 
decease the property to be equally divided bet ween 
her children on their becoming of age.” He also 
by the last disposing clause in liis will direct ed that 
his debts should be paid from money or pro- 
missory notes or bills which might be in his 
possession, & what might be due to him at the time 
of his decease at the bank or elsewhere. “ The 
remainder to be equally divided to my surviving 
children.” One of the attesting witnesses was the 
husband of L., who had two infant children at the 
testator’s death : — Held : the incapacity of L. to 
take the life estate did not create an intestacy as 
to either the real or the personal estate, but the 
gift to her children was a remainder which 
was therebv accelerated. — J ull v. Jacobs (1876), 
3 Ch. I). 703 ; 35 L. T. 153 ; 24 W. R. 947. 

Annotations : — Distd. Rc Townsend *s Estate, Townsend v. 
Townsend (188ft), 34 Ch. 1). 357 ; Aplin v. Stone, [1904] 

1 Ch. 543. Retd. Rc Dawn’s Trusts (1870), 4 Ch. 1). 210 ; 
Smyth r. Smyth (1878), 8 Ch. D. 561 ; HarJo r. Jarman 
(1895), 73 L. T. 20 ; Rc Willis, Crossman v. Kirkaldy, 
[1917] 1 Ch. 365. 

2587. * -.j — Testator devised A be- 

bequeathed all his real A personal estate to his 
wife for life, A after her death to be equally divided 
between such of his children as should be living at 
her death ; A in case of any of the above-mentioned 
children dying before his wife leaving children, 
such children were to take their parent’s share ; 
A in the event of any of his daughters being 
married at his wife’s decease, it was his will that 
such proportion as they might be entitled to should 
be left to them A their children exclusively, A 
should in no way be controlled by their husbands. 
At the death of testator’s widow one of the 
daughters was living who had several children. 
Her husband was an attesting witness to the will, 
A consequently the gift to her was void under 
Wills Act, 1837 (c. 20), s. 15 : — Held : the 
daughter’s children were not to be disappointed 
by her disability, but t-ook an immediate interest 


in her share as tenants in common . — Rc Clark, 
Clark v. Randall (1885), 31 Ch. D. 72 ; 55 
L. ,1. Ch. 89 ; 53 L. T. 591 ; 34 W. R. 70 ; 2 
T. L. R. 53. 

Annotation : — Distd. Aplin v. Stone, [1904] 1 Ch. 543. 

2588. Contingent remainder — Right to 

rents & profits.] — An estate is limited in trust to 
A. for life, remainder to trustees to preserve, etc., 
remainder to his first A other sons in tail male, 
remainder to B. for life, remainder to trustees to 
preserve, etc., remainder to his first A other sons 
in tail male, remainder to the right heirs of the 
grantor. A. is a papist A has no son, the trust 
during his life shall go to the grantor’s right heirs 
A not to B., the next remainderman. — Errington 
v. Garrick (1728), 5 Bro. Pari. Cas. 391 ; 2 E. R. 
751, II. L. ; affg . S. C. sub nom. Carrick v. 
Errington (1726), 2 P. Wms. 361,, L. C. 

Annotations Consd. Harwood v. Daniil (1735), Cunn. 149 ; 
Hopkins v. Hopkins (i738), 1 Atk. 581. Apld. Rc Scott, 
Scott v. Scott, [1911] 2 Ch. 374. Distd. Rc Willis, Cross- 
man v. Kirkaldy, [1917] 1 Ch. 365; Rc Conyngham, 
Conyngham v. Conyngham, [1921] i Ch. 491. Reid, 
Adlington v. Cann Andrews (1741), 3 Atk. 141 ; Trogon- 
well v. Sydenham (1815), 3 Dow, 194 ; Lomas v. Wright 
(1833), 2 My. & K. 769 ; Lainson v. Lainson (1854), 24 
L. J. Ch. 46 ; D’Eyncourt v. Gregory (1864), 34 Boav. 36. 

2589. — - — .] — Testator, by his will, 

devised certain freehold estates to the use of his 
eldest son, J., for life, with remainder to the use 
of his first A other sons successively in tail male, 
with remainder to his grandson W., the son of his 
second son S., for life, with remainder over. Then, 
after giving numerous legacies A annuities, 
testator devised A bequeathed his real A personal 
estate not otherwise specifically disposed of to 
trustees upon trust to sell A convert, A to stand 
possessed of the proceeds upon the trusts therein 
mentioned . 

J., testator's eldest son, had disclaimed the 
estate for life limited to him by the will. He 
was married A his wife was living, but he had no 
issue A there was no prospect of any : — Held : 
the estate for life in remainder of W. was not 
accelerated by J.’s disclaimer, but the rents A 
profits of the disclaimed estate during the life of 
J., so long as he had no son, formed part of 
testator’s residuary estate A were distributable as 
income of that estate . — Rc Scott, Scott v. Scott, 
[1911] 2 Ch. 374 ; 80 L. J. Ch. 750 ; 105 L. T. 577. 

Annotations : — Distd. Rc Willis, Crossiuan v. Kirkaldy, 

1 191 7 J 1 Ch. 365 ; lie Conyngham, Conyngham v. Conyng- 
ham, [1921] 1 Ch. 491 ; Rc Brooke, Brooke v. Dickson, 
[1923] 2 Ch. 265. 

2590. .J — Testator, who died in 

1899, devised real estate unto A to the use of 
trustees in fee simple upon trust for A., who was 
his heir-at-law, during his life, with remainder in 
trust for A.’s first A other sons successively in tail, 
A in default of such issue in trust for each succes- 
sively of B. A C. during his life, with remainder 
immediately after the death of each of them in 
trust for his first A other sons successively in tail, 
A in default of such issue in trust for testator’s 
own right heirs. Testator also bequeathed 
personal estate upon corresponding trusts. A. 
disclaimed the devises A bequests made in bis 
favour by the will except as to any light to which 
he might become entitled as heir-at-law of testator 
under the ultimate trust. A. was still living, but 
had no son. B., to whom the income had been 
paid during his life by way of family arrangements, 
was now dead without issue. C. was living ; — 
Held : the effect of the disclaimer by A. was to 
accelerate the equitable remainders until a son of 
A. was born, A until that event the income of 
the real A personal estate was not undisposed of, 
but was now payable to C. during the joint lives 
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of himself & A. — Re Willis, Crossman v. ICir- 
1CALDY, [1917] 1 Ch. 365 ; 86 L. J. Ch. 336 ; 116 
L. T. 910 ; 61 So). Jo. 233. 

Annotations : — Apld. lie Conyngham, Conyngham v. Conyng- 
liam, [1921] 1 Ch. 491. Refd. He. Brooke, Brooke v. Dick- 
eon, [1923] 2 Ch. 205. 

2591. — -.J — Testator by his will, 

dated in 1915, devised his Kent estates to the use 
of liis trustees in fee simple, upon trust out of 
the income to pay certain life annuities, A, subject 
as aforesaid, testator devised the estates to the 
uses of his Irish estates, namely, to the use of his 
brother, pltf., for life, with remainder to the use 
of pltf.’s first & other sons successively, according 
to seniority in tail male, with remainder to the 
use of his nephew, infant deft., for life, with divers 
remainders over in strict settlement, A an ultimate 
remainder to the use of testator’s own right heirs. 
By a codicil dated in 1916 testator revoked pltf.’s 
life interest in the Irish estates “ A all other bene- 
fits ” given him by the will, A in lieu thereof lie 
devised the Irish estates to the use of his trustees 
during pltf.’s life upon trust to pay him a certain 
annuity out of income. In all other respects he 
confirmed his will. In 1918 testator died a 
bachelor, leaving pltf. his heir-at-law. Pltf. was 
married in 1914, but had no children : — Held : 
testator had shown a clear intention to make 
the equitable, limitation of the Kent estates 
completely exhaustive against his heir, A con- 
sequently until pltf. had a son infant deft.’s life 
interest in the surplus rents was accelerated. — 
AY ('ON YN GUAM , CONYNGHAM V. CONYNOHAM, 
11921] 1 ('li. 491 ; 90 L. J. Ch. 364 ; 125 L. T. 
300 ; 37 T. L. K. 420 ; 65 Sol. do. 342, C. A. 

Annotation : — Apld. He Brooke, Brooke i\ Dickson, [1923] 
2 Ch. 265. 


2592. — — .} — Testator by his will, 

after providing for his elder son, R., by giving him 
an annuity of £400 “ issuing out of my estate,” 
gave, devised A appointed bis freeholds, copyholds, 
A, leaseholds to his trustees, their heirs & assigns, 
to hold the same unto those trustees, their heirs 
A. assigns for ever, but nevertheless to the uses, 
upon the trusts, A for the ends, intents, A purposes 
A with, under, & subject to the powers, provisos, 
declarations, A dispositions thereinafter declared 
A contained of A concerning the same, that was 
to say, to the use of the trustees, their exors., 
administrators, A assigns for a term of ninety- 
nine years, A from A immediately after the 
expiration or other sooner determination of the 
term A iri the meantime* subject thereto A the 
trusts thereof, to the use of his younger son, 
E., for life, A from A after his decease to the use 
of liis first A other sons successively in tail male, 
A in default or on failure of sucli issue to the use 
of R.’s first A other sons successively in tail male, 
A in default or on failure of such issue to the use 
of the trustees, their exors., administrators, A 
assigns during the life of liis daughter, 0., upon 
trusts for her benefit during her life. The will 
contained a management clause which empowered 
the trustees, so long as the rules of law A equity 
permitted, to manage the real estate & to receive 
the rents A profits thereof , A thereout to pay A dis- 
charge the expenses of management A repairs, & to 
pay the balance of the rents to the person for the 
time being entitled thereto. Testator died in 1888. 
E. died in 1921, a bachelor, li. was living, but 
had no son. On an application by C. for payment 
to her of the balanco of the rents A profits : — 
Held : on construction of the will as a whole, the 
trustees took the legal estate in fee A the limita- 
tions to the boneficiaries following the limitation 
to the trustees were equitable, therefore the 
vested interest of C. took effect at once, but 


without prejudice to the estate in tail male of 
any son of 11. in case such son should be born. — 
lie Brooke, Brooke v. Dickson, [1923] 2 Ch. 265 ; 
92 L. J. Ch. 504 ; 129 L. T. 379 ; 67 Sol. Jo. 
594, C. A. 

2593. Persons contingently entitled ascer- 

tainable at future time,] — Testatrix gave ail her 
real & residuary personal estate to trustees upon 
the usual trust for sale A conversion & directed her 
trustees to stand possessed of the trust fund, A 
the income therefore, upon trust for A., for her 
life A after her death for B. for his life, A after his 
death to pay the capital & income of the trust 
fund to the child or children of B., in equal shares 
with gifts over in default of issue of B. living at 
his death. One of the attesting witnesses to the 
will was B.’s wife, & accordingly, on the death of 
A., B. was by Wills Act, 1837 (c. 26), s. 15, pre- 
cluded from taking the income of the trust fund 
during his life, B. was the heir-at-law A one of 
the next of kin of testatrix. There had been no 
issue of B.’s marriage & his wife, the attesting 
witness, was fifty-eight yoai's of age. 

The question was, whether the income of the 
trust fund ought to be accumulated for the benefit 
of the persons who were contingently entitled 
to the corpus ; or whether it ought, during the 
life of B., to be distributed between B., the heir- 
at-law, A the next of kin of testatrix, according 
as it arose from real or personal property. The 
trust fund was practically represented only by 
real estate of testatrix : — Held : the doctrine of 
acceleration did not apply, as until there were 
children of B., the gift in remainder upon the 
determination of B.’s life could not be accelerated *, 
A as the gifts to the persons contingent ly entitled 
were to take effect at a future time, A could only 
be ascertained at a future time, there was no 
ground for accumulating the income for the bene- 
fit of such persons. — AY Townsend’s Estate, 
Townsend r. Townsend (1886), 34 Ch. D. 357 ; 
56 L. ,1. Ch. 227 ; 55 L. T. 674 ; 35 W. li. 153 ; 
3 T. L. Ji. 204. 

Annotations : — Consd. Aplin v. Stone, (1904] 1 Ch. 543. 

Refd. Hr Conyngham, Oonyngham v. Conyngham, [1921] 

1 Ch. 491. 

2594. - - .] — By trust disposition & 

settlement a truster who died in 1865 directed his 
trustees to hold his whole estate, in order to pay 
his wife an annuity A to accumulate the balance 
of the income till her death, A ‘‘as soon after the 
death of my wife as convenient ” to convey specific 
heritable subjects to certain of his children, to 
realise the wiiole residue, A having invested 
£1.000 for the life rent benefit of another child, 
with the fee to his children, to divide the remaining 
residue among his four children ; declaring that 
if any of the children “ predeceased the term of 
payment, of their provisions without leaving issue ” 
his or her provisions under the deed “ should lapse 
A fall into residue.” The residue was to be 
divided in the porportion of one share to each 
surviving child, A one share among the children 
of each deceasing child. The widow r repudiated, 
immediately after the truster’s death, her testa- 
mentary provisions, A elected to take her legal 
rights of terce & jus relictcc. One child died with- 
out issue on 1866. The period allowed by Accu- 
mulations Act, I860 (c. 98), for accumulation came 
to an end in 1886, A in that year one of the 
children A the representative of the husband of 
the deceased child claimed, in contradiction to 
the contention of the other children, that the fund 
in respect of the widow’s repudiation has vested 
a mortc iestatoris . The widow was still alive - 
Held : the beneficial fee of the specific heritable 
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subjects A the residue did not vest until the death 
of the truster’s widow, her repudiation of her 
testamentary provision could not accelerate the 
distribution of the fund, A until her death the 
beneficiaries could not be ascertained. — Muiriiead 
v. Muirhead A Crellin (1890), 15 App. Cas. 289, 
11. L. 

Annotation: — Retd. Hughes v. Edwardes, [1802] A. C. 583. 

2595 . .] — V. on the marriage of his 

daughter covenanted with the trustees of her 
settlement that his heirs, exors., A administrators 
would, within twelve calendar months after his 
decease or that of his wife, pay to them a share, 
which ultimately became one-sixth, ascertained 
by the number of his children, of his real A 
personal estate upon trusts for his daughter for 
life for her separate use without power of anticipa- 
tion, then to her husband J. for life, A subject to 
a joint power of appointment among their issue, 
A in default of such appointment as the survivor 
should appoint, to the children of the marriage 
at twenty-one or marriage. The settlement 
contained an agreement A declaration that any 
share passing to the daughter under her father’s 
will should, if she elected to claim under the will, 
be a satisfaction of the covenant. The father 
subsequently made a will, whereby he confirmed 
the covenant in the settlement, A, after a trust 
for payment of his debts directed his trustees to 
stand possessed of an equal share of his residuary 
estate upon trust/ for his daughter for life, A- then 
for her children at twenty-one or marriage, in 
default of children for any husband of his daughter 
for life A subject thereto such share to fall into 
residue. 

The daughter having elected against the will, 
the question arose whether her husband & children 
could claim under the will & as to their rights 
having regard to the provisions of the settlements 
A will. 

The result of the daughter not claiming under 
the will was not to accelerate the interests of 
those claiming in remainder as if she had been 
an attesting witness to the will, A as before the 
event she could not be regarded as leaving or not 
leaving children there was held to be an intestacy 
as regards her life interest under the will. — 
Re Vernon, Garland v. Shaw (1900), 95 L. T. 
48. 

Annotation: — Consd. Be Cooper, Towncnd v. Townend 

(11)17), 86 L. J. Ch. 507. 

2596 . .] — Testator devised his real 

estate A impure personalty upon trust for sale 
A conversion, A directed the proceeds to be held 
as to one-third part to pay the income to his 
son for life, A after his death upon trust for his 
issue, A in default of issue upon trust to pay the 
income to his daughter for life, with remainders 
over ; A lie gave the residue of his pure personal 
estate in remainder to certain charities, lie gave 
the son power by will to appoint the income of 
the share to which he was entitled for life to any 
widow who might survive him for life, A declared 
that if the son should become bkpt. the trusts 
for payment of income to him should immediately 
cease A determine in the same manner “ as if he 
were then actually dead.” The son became 
bkpt. , was married, but had no issue ; A in 18SS 
the judge directed that the income should be 
accumulated till it appeared who was entitled to 
it. Twenty-one years having elapsed since the 
bkpey., questions arose as to who was entitled to 
the accumulations A the future income during 
the son’s life. The daughter claimed that her 


| life interest expectant on the son’s death had been 
accelerated : — Held : the words “ actually dead ” 
did not mean dead for all purposes, but only 
the son was no longer capable of himself taking 
any interest, A the daughter’s life interest was 
not accelerated, the accumulations A income 
during the lifetime of the son, so far as they arose 
from the proceeds of real estate & impure person- 
alty, were undisposed of A passed to the heir-at- 
law A next of kin respectively A so far as they 
arose from pure personalty passed under the residu- 
arv bequest. — Re Cooper, Townend v. Townend 
(1917), 86 L. J. Ch. 507 ; 116 L. T. 760 ; 61 Sol. 
•To. 144 ; [1917] H. B. R. 186. 

Annotation: — Refd. Be Conyngliam, Conyngkam v. Conyng- 
ham, [11)20] 2 Ch. 405. 


Sub-sect. 4. — Effect on Prior Interests — 
Failure of Contingent Gift Over. 

2597. Whether prior gift divested — General rule.] 

— If testator were to devise to A. B. in fee, A to 
direct, that, in the event of A. B. dying in the life- 
time of J. 8., the estate should go over to a charity, 
it surely is perfectly clear, that, if A. B. died in 
the lifetime of J. S., he, A. B., or, rather, his heirs, 
would lose the estate. Testator could not give 
to tho charity, without taking away from the 
devisee. Testator, therefore, in such a case, by 
his will savs : “ If A. B. dies in the lifetime of J. 8., A 
1 do not mean that A. B. or his heirs should any 
longer have the estate.” The estate of A. B. is 
in such case defeated, not by the giving over of 
the estate to the charity, but by the happening 
of the event on which testator intended it should 
go over (Parke, B.). — Doe d. Blomfield v. 
Eyre (1848), 5 C. B. 713 ; 18 L. J. C. P. 284 ; 
10 L. T. O. 8. 525 ; 130 E. R. 1058, Ex. Ch. 

Annotations : — Folld. Robinson v. Wood (1858), 27 L. J. Ch. 
726. Expld. & Distd. Jones v. Davies (1880), 28 W. R. 
455. Consd. Hurst v. Hurst (1882), 21 Ch. D. 278 ; Be 
Deacon ’k Trusts, Deacon r. Deacon, Hugger v. Heath 
(1006), 1)5 L. T. 701 ; Be Bold, Banks v. Hartland (1026), 
05 L. J. Ch. 201. 

2598. .] — Testator devised lands in 

fee, but declared that if the devisee died under the 
age of twenty-one, A without issue, then the lands 
should go to a charity. The gift to the charity 
being void : — Held : the devise in fee was defeated. 
— Robinson v. Wood (1858), 27 L. .T. Ch. 726 ; 31 
L. T. O. 8. 311 ; 4 Jur. N. S. 625; 6 W. R. 
728. 

Annotations : — Consd. Hurst v. Hurst (1882), 21 Ch. D. 278 ; 
Be Deacon’s Trusts, Deacon v. Deacon, Dagger v. Heath 
(1906), 95 L. T. 701. 

2599. .] — Gift of £1,000 Consols to A. 

for her life, after her death to her daughter B., 
” if B. should die unmarried or without children 
the Consols I here will to revert to C.” The will 
then appointed D. residuary legatee. Both A. 
A C. died in the lifetime of testatrix. On her death, 
B. entered into possession, A married, but after 
some years died without ever having had a child : 
— Held : (1) on the death of B. without children 
the gift over to the residuary legatee took effect, 
A it was not affected by the death of C. in the 
lifetime of testatrix ; (2) the gift to C. failed by 
lapse, A the residuary legatee became entitled to 
take all that C., if living at the death of the 
testatrix, could have taken ; (3) the words “ I here 
will to revert to C.” indicated a benefit- intended 
for C. by means of an executory limitation over, 
after enjoyment by a previous taker, A not an 
alternative gift to take effect, if at all, before 
the period of enjoyment had commenced. — 
O’Mahoney v. Burdett (1874), L. R. 7 H. L. 
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388 ; 44 L. J. Ch. 50, n. ; 31 L. T. 705 ; 23 W. R. 
301, H. L. 

Annotations: — As to (1) Distd. Jones v. Davies (1880). 28 
W. R. 455. Consd. Hurst v. Hurst (1882), 21 Ch. D. 278. 
As to (2) Consd. Hurst v. Hurst (1882), 21 Ch. D. 278. 
Generally, Consd. Ingram v. Soutten (1874), L. R. 7 H. L. 
408; Besantv. Cox (1877), 0 Ch. D. 004 ; lie Schnadhorst, 
Sandkuhl v. Schnadhorst, [1902] 2 Oh. 234 ; Re Barker, 
Capon v. Flick (1905), 92 L. T. 831 ; Re Brailsford, Holmes 
v. Crompton & Evans Union Bank, [1916] 2 Ch. 536 ; He 
Roberts, Roberts r. Morgan, [1016] 2 Ch. 42 ; Ward v. 
Brown, [1916] 2 A. C. 121 ; Christian v, Taylor, [1926] 
A. C. 773. Reid. Olivant v. Wright (1875), 1 Ch. D. 346 ; 
Elliott v. Smith (1882), 22 Ch. 1). 236 ; Re Luddy, Heard 
v. Morton (1883), 25 Ch. D. 394 ; Lcwin v. KUley (1888), 
59 L. T. 675 ; Hordern v. Hordern, [1909] A. C. 210 ; lie 
Mackinlay, Scrimgeour v. Mackinlay (1911), 56 Sol. Jo. 
142 ; Re Poultney, Poultney v. Poultney, [1912] 1 Ch. 245 ; 
Chunilal Parvatishankar v. Bai Samrath (1914), 30 
T. L. R. 407 ; Rc Fisher, Robinson v. Eardley, [1915] 1 
Ch. 302. 

2600. .] — Specified freeholds & lease- 

holds were given by a will to trustees upon trust 
to permit the rents to be received by II. for life 
& after his death to convey to his children on their 
attaining twenty-one with a proviso that if II. 
charged or incumbered the property the gift to 
him should be absolutely forfeited & that in such 
case the gift in favour of his children should at 
once take effect <fe be acted upon by the trustees 
as thereinbefore directed. II., by a memorandum 
in writing in 1809, charged his life estate in favour 
of W. W. shortly afterwards on hearing of the 
clause of forfeiture & before he had taken any 
benefit under the charge, repudiated the security 
& obtained another security from II. In 1874 
the trustee of the will by leave of the ct. in an 
administration suit filed a bill against persons 
who were in possession of the property under a 
title derived from a lessee of II., to make them 
account for the rents, II. had no cliildren : — 
field : the memorandum of charge produced a 
forfeiture of the life interest of II., although W. 
had never claimed any benefit thereunder <fe had 
afterwards disclaimed it <fc although IT. had no 
children so that there were no persons to take 
under the gift over. 

There are cases in which if is plain that 
the original gift was not intended to be defeated 
unless there were objects to take under the gift 
over, as, for instance, in cases of substitutionary 
gifts to children ; but here we have an intention 
separately declared that the gift is to be forfeited 
(Jkskkl, M.R.). — Hurst v. Hurst (1882), 21 
Oh. 1). 278 ; 51 L. J. Ch. 729 ; 40 L. T. 899 ; 31 
W. R. 227, O. A. 

Annotations : Refd. Re Showard, Showard v. Brown, [1893] 
3 Ch. 502 ; Re Deacon ’h Trusts, Deacon Deacon, Hagger 
P. Heath (1906), 95 L. T. 701 ; Re Bold, Banks v. Hartland 
(1926), 95 L. J. Ch. 201. 

2601. Combined contingency — Gilt to class 

not in existence.] — Testator gave real & personal 
estate to his daughter A., & to two other persons, 
upon trust, to permit A. to receive the rents & 
interest for life, for her separate use, after her 
decease in trust to convey to her heirs, exors., 
etc. ; but in case A. should marry, & have no 
children, then the property to belong to D. ; or 
in case of his decease before A., then to his chil- 
dren : — Held : A. took an absoluto equitable 
estate, with an executory gift over, to D. & his 
children, & D. having died in the lifetime of A., 
leaving no children, A. was absolutely entitled to 
the property. — Jackson v. Noble (1838), 2 Keen, 
590 ; 7 L. J. Ch. 133 ; 2 Jur. 251 ; 48 E. R. 
755. 

Annotations : — Consd. Robinson v. Wood (1858), 27 L. J. Ch. 
726. Apld. Gatonby v. Morgan (1876), 1 Q. B. D. 685 ; 
Jones v. Davies (1880), 28 W. R. 455. Consd. Hurst v. 


Hurst (1882), 21 Ch. D. 278. Refd. Re Deacon’s Trusts 
Deacon v. Doaoon, Hagger v. Heath (1906), 95 L. T. 701 ; 
Re Jones, Last v. Dobson, [1915] 1 Ch. 246. 

2602. Gift to survivors of a class — No sur- 

vivor existing.] — Testator gave all his real & 
personal estate to his two sons & daughter in 
equal shares absolutely, & if his daughter should 
die without leaving issue, he gave the property 
bequeathed to her to the survivors or survivor 
of his shares : — Held : the survival of the sons 
was part of the contingency raising the gift over ; 
& therefore, the sons having predeceased the 
daughter, the latter’s estate became indefeasible, 
although she died without leaving issue. — Jones 
v. Davies (1880), 28 W. R. 455. 

Annotations : — Folld. Re Deacon’s Trusts, Doacon v. Deacon, 
Hagger v. Heath (1906), 95 L. T. 701. Distd. Re Bold, 
Banks v. Hartland (1926), 95 L. J. Ch. 201. 

2603. .] — Testator devised cer- 

tain freeholds & bequeathed shares, stock, & 
moneys to his daughter L., &, in case she should 
happen to die leaving no issue, which event hap- 
pened, he bequeathed the whole of his real & 
personal estate to his two nieces, H. & R., their 
heirs & assigns, equally to bo divided between 
them share & share alike for their separate use, 
“ &, in case either of my two nieces shall happen 
to die leaving no issue,” he directed that “ the 
part or share of her so dying shall go to the sur- 
vivor.” L. died, leaving no issue, having outlived 
both nieces, of whom II. had died leaving issue in 
the lifetime of R., who, however, left no issue. 
The question being whether the moiety of R. 
passed on her death to the other niece H., under the 
will, went as on an intestacy, or was not divested : 
— Held : the use of the word “ survivor ” imported 
the contingency of there being a survivor into 
the gift to II., & there being no survivor, although 
she died without leaving issue, her moiety was not 
forfeited, but the two nieces took absolutely. — 
He Deacon’s Trusts, Deacon v. Deacon, 
Hagger v. Heath (1906), 95 L. T. 701. 


Sub-sect. 5.- -Effect on Charge on Gift. 

2604. General rule — Charge not affected.] — E. 

devises lands to his second son T., upon condition 
that T. or his heirs shall pay to his grandchildren, 
the children of T., £90, to be equally divided 
among them, & on default of payment, a clause of 
entry & distress. T. died in testator’s lifetime ; 
the son of the eldest son of testator entered on the 
lands as heir-at-law, & sold them. The legacy 
to the children of T., testator’s second son, is a 
continuing charge on the lands in the hands of 
the purchaser, & they are entitled to be satisfied 
for the same with interest. — W igg v. V.Tgg (1739), 
1 Atk. 382 ; West temp. Hard. 677 ; 26 E. R. 244 ; 
sub nom. Wig v. Wig, cited in 1 Yes. Sen. 137, L. C. 

Annotations : — Folld. Re Kirk, Kirk v. Kirk (1882), 21 Ch. D. 
431. Refd. Cowper r. Mantell (No. 1), Cooper v. Mantell 
(No. 1) (1856), 22 Beav. 223. 

2605. .] — As long as the fund itself 

exists upon which a legacy is charged, though it 
devolves either upon the heir or exor., yet they 
take it subject to the charge. — H ills v. Wirley 
( 1743), 2 Atk. 605 ; 26 E. R. 762, L. C. 

Annotations : — Folld. Re Do Bruyn, Ford v. Provost (1904), 
48 Sol. Jo. 458. Refd. Cowper v. Mantoll (No. 1), Cooper 
v. Mantell (No. 1) (1856), 22 Beav. 223. 

2606. .]— Oke v. Heath, No. 2479, 

ante. 

2607. .] — Re De Bruyn, Ford v . 

Prevost (1904), 48 Sol. Jo. 458. 
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Part XIII. — Conditions. 


Sect. 1. — NATURE OF CONDITIONS. 

Sub-sect. 3. — In General. 

2608. Whether subsequent or precedent — Inten- 
tion of testator.] — There are no technical words to 
distinguish conditions precedent & subsequent ; 
but the same words may indifferently make either 
according to the intent of the person who creates 
it (Lord Talbot, C.). — Robinson v. Comyns 
(1730), Cas. temp. Talb. 104 ; 25 E. R. 718, L. C. 

Annotations: — Consd. Walker v . Inge (1767), Horn. 95. 
Difltd. Doe d. Planner v. Scudamore (1800), 2 Bos. & P. 
289. Hold. Egerton v. Brownlow (1853), 4 H. L. Cas. 1. 
Mentd. Salvin v , Thornton (1766), Ami). 545; Doo d. 
Lloyd v. Evans (1827), 5 L. J. O. S. K. B. 146. 

2609. .] — A condition is to be con- 

strued to be precedent or subsequent as the intent 
of testator may require (Lord Eldon, C.J.). — 
Doe d. Planner v. Scudamore (1800), 2 Bos. & 
P. 289 ; 120 E. R. 1287. 

Annotation Mentd. Doo d. Watton r. Penfold (1842), 6 
J. P. 730. 

— — Presumption of vesting.] — See Part XVI., 
Sect. 20, post. 

2610. Condition subsequent —Operates in 

nature of penalty.] — Godfrey v. Hughes, No. 
2707, post. 

Conditions in gifts to charities.] — See Charities, 
Vol. VIII., pp. 320-323, Nos. 1021-1051. 

Bequests to executors.] — See Executors, Vol. 
XXIII., pp. 411-143, Nos. 5110-5129. 


Sub-sect. 2. — Words Importing Conditions. 

2611. Words declaring intention of testator.] — 
Manchel v. Dounton (1587), 1 And. 179; 123 
E. R. 417 ; sub nom. Maciiel v. Dunton, 2 Leon. 
33 ; sab nom. Michell v. Dunton, Gouldsb. 74 ; 
Owen, 54, 92 ; sub nom. Maunchel v. Dodenton, 
1 And. 197. 

Annotations Reid. Martindalc v. Martin (1593), Oo. Eliz. 
288; Ishorwood v. Oldknow (1815), 3 M. 6t S. 382; 
Egerton r. Brownlow (1853), 4 H. L. Cay. 1. 

2612. .]- — Yates v. University College, 

London, No. 2002, post. 

2613. Word3 describing event when gift comes 
into existence.] — A. by her will bequeathed a legacy 
of £100 to her nephew E. to be paid him within 
six months after he shall have fully served out his 
apprenticeship to which he is bound. E. ran away 
from his apprenticeship & afterwards died : — 
Held : his representative was entitled to this 
legacy with interest from the end of six months 


after the apprenticeship expired ; for the serving 
out the apprenticeship was not to be considered as 
a condition annexed to the legacy, for the non- 
erformance whereof the legacy would be forfeited ; 
ut was only an appointment of the time when the 
legacy should be paid. — Sidney v. Vaughan 
(1721), 2 Bro. Pari. Cas. 254 ; 1 E. R. 920, H. L. 

2614. .] — A testator directed his trustees to 

invest his residuary estate, & suffer the interest to 
accumulate until the principal, together with the 
accumulation of interest, should amount to “ £3,000 
or thereabouts,” & then to place out the same at 
interest, & pay the interest equally among cei-tain 
specified legatees named in the will in equal shares 
during their lives <fe the life of the survivor ; & 
in case any of them should happen to die leaving 
lawful issue, tho issue were to be entitled to the 
same share in the interest to which their parents 
would, if living, have been entitled, & immediately 
after the decease of the survivor of the legatees 
specifically named, then upon trust, to pay the 
“ £3,000 or thereabouts ” equally among the 
lawful issue of the specified legatees to whom 
testator gave & bequeathed the same, but in case 
any of t hem should happen to be then dead leaving 
lawful issue, such issue were to be entitled to the 
share to which the parent or parents of such issue 
would, if living, have been entitled : — Held, : the 
gift of the “ £3,000 or thereabouts ” was not void 
for uncertainty or remoteness, but the disposition 
of the income accruing between the expiration of 
the period allowed by Accumulations Act, 1800 
(c. 98), <fc the end of the time required to accumu- 
late the £3,000 was invalid, A the income for that 
period was undisposed of, «fc belonged to the next 
of kin. 

It is argued that it is void for uncertainty on 
account of the words “ or t hereabouts ” which 
follow the stated amount of the accumulated sum 
wherever it is named. I am not satisfied, however, 
that these superadded words introduce such 
uncertainty as to render the directions for accumu- 
lation void (Lord Chelmsford, 0.). 

Looking at this will, it cannot, I think, be 
doubted that test ator intended the residue to go to 
the persons whom he has named ; & I think, 

therefore, that following the eases to which I have 
referred, we must/ consider the words, relied on by 
the next of kin as importing condition or con- 
tingency, to have been intended merely for the 
direction of the trustees, as meant to describe the 


PART XIII. SECT. 1, SUB-SECT. 1. 

u. Whether subsequent or precedent — 
Devise conditional on devisees being of 
good character d' report, j — WooDHlLL r. 
Thomas, 18 O. R. 277. — CAN. 

X. Land devised conditionally 

on payment off of mortgage .] — Where 
land. Is devised upon condition that a 
mtge. thereon be paid by devisee, A 
devisor pays off the mtge. the devise is 
good, such a condition being a condition 
subsequent. — M cKinnon v. Lundy, 
24 O. R. 132; revsd., 21 A. JR. 560; 
restd., 24 S. C. R. 650.— CAN. 

a. Condition that devisees 

“assist” wife of testator.] — Dok d. 
Myekh v. Babinkau, 6 All. 89. — CAN. 

b. Land devised conditionally 

on devisees return from abroad within 
two years.] — Mukpry v. Brodkr (1871), 
1. R. 9 C. L. 123— IR. 

C . Property devised subject, to 

its being claimed by devisee vnthin three 
years.] — Horrigan v. Horrigan, [1901] 
1 1. U. 29, 27 J.— IR. 


PART XIII. SECT. 1, SUB-SECT. 2. 

d. General rule.] — The ct. is always 
slow to construe the words of tes- 
tator as importing a condition, if a 
different meaning can fairly be given 
to them. — Caikt. Moulton, 40 N. S. R. 
308. — CAN. 

2611 i. Words declaring intention of 
testator.] — Re Meyghkk, Truhtees, 
Executors & Agency Co., Ltd. v. 
Meagher, [1910 J V. L. R. 407. — AUS. 

2611 ii. .] — Denison v. Denison, 

17 Gr. 219 ; 18 Gr. 41.— CAN. 

2611 iii. ] — Testator by his will 

bequeathed a small sum for a religious 
object, & proceeded : “ My wife shall 
have the whole of my estate which 
remains at my decease, however with 
the observation that should she marry 
again then hUo shall receive only the 
third part, & tho residue shall be equally 
divided between my tive children. ’ 
The estate consisted of realty : — Held : 
the w'ords were sufficient, to create a 
condition the condition was a valid 


one. — Re Dellku (1903), 21 C. L. T. 
22 : 6 O. L. R. 711 ; 2 O. W. R. 1150. 
—CAN. 

2611 iv. -.] — No precise form of 

words is necessary in order to create the 
condition in wills ; any expression 
disclosing the intention will have that 
effect. — Re Clegiiorv (1919), 4 5 
O. L. R. 540 ; 15 O. W. N. 4 44 48 

D. L. R. 511.— CAN. 

2613 i. Words describing event when 
gift comes into existence.] — By codicil t o 
his will testator left a legacy of £500 
“ which is to be handed over along with 
or at such time as legacies mentioned 
in clause 1) of tills will arc paid or 
handed over.” The legacies in clause 
D were contingent on testator surviving 
his mother, an event- -which did not, 
occur : — Held : the terms in which the 
direction was expressed did not import a 
condition into the legacy, & the legatee 
was therefore entitled to payment.— 
Grant v. Gowk (1887), 15 R. (Ct. of 
Sens.) 81 ; 25 Rc. L. R. 80.— SCOT. 
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event in which the enjoyment was to commence, & 
not as operating to prevent the vesting in interest 
(Turner, L.J.). — Oddie v. Brown (1859), 4 De 
G. & J 179 ; 28 L. J. Oh. 542 ; 33 L. T. O. S. 174 ; 

5 Jur. N. 8. 035 ; 7 W. R. 472 ; 45 E. R, 70, L. C. 

6 L. JJ. 

Annotations : — Reid. Williams v. Lewis (1850), 6 H. L. Cas. 
1013 ; Talbot v. Jevers (1875), L. R. 20 Eq. 255 ; Ralph 
v. Carr J ok (1877), 5 Oh. D. 084 ; Re Wood, Tullett v. 
Colville, [1894] 2 Cb. 810. Mentd. Scott v. Cumberland 
(1871), L. R. 18 Eq. 578. 

2615. -Where an estate has been plainly 
given in a will, it is not, from the use of subsequent 
words, to be treated as given upon a condition, if 
those subsequent words are capable of being 
interpreted, not as a condition imposed, but as a 
mere description of the event on which the gift is 
to come into existence. W. devised to his brother 
C. for life, & in default of C. having issue living 
at the time of his death, to his next brother F. 
for life, & in default of F. having issue living 
at the time of his death, to his youngest brother 
P. in fee. Testator then described how (Vs 
children should take, namely, in tail male, & 
went on thus : “ & in case F. should come to 
the possession of the estate hereinbefore limited 
to him, <fc should die leaving issue, said issue 
to take in like manner ” as before limited to the 
issue of 0. F. died in the lifetime of 0. leaving a 
son. 0. died some years afterwards : — Held 
the words “ should come to the possession ” did 
not constitute a condition which, not having 
happened, prevented F.’s son from taking under the 
will, & so created an intestacy, but he took under 
the force of the limitation created in favour of his 
father. — Edgeworth v. Edgeworth (1809), L. R. 

4 H. L. 35 ; 17 W. R, 714, II. L. 

Annotation Apld. Itc Snnfortb’s Will, 119011 W. N. 152. 

2616. - — Be San forth's Wild, [1901 J 
W. N. J52. 

2617. ‘ r When ’’—Alone & unqualified.!— The 

word “ when ” in a. will, alone & unqualified, is 
conditional : but it may he controlled by expres- 
sions & circumstances : so as to postpone payment 
or possession only, A not the vesting : as, where 
the interest of the legacy in the interval was 
directed to be laid out at the discretion of the 
exors. for the benefit of the legatees, it vested 
immediately.-— H anson ?\ Graham (1801), 0 Yes. 
239 ; 31 E. K. 1030. 

A u notations Apld. Brans from r. Wilkinson (1802), 7 V»*r. 

42], Consd. Lillie v. Uoudgo (1808), 9 Ves. 225. Apld. 
Watson r. Hayes (1889). 5 My. «Kr OT. 125; Lister v. 
Bradley (1841 ), 1 llare, 10. Distd. Lloyd v. Lloyd (1850), 

8 K. A J. 20. Consd. Hardeastle r. Hardcastle (1862), 

I Hem. (S: M. 405; Loeke r. Lamb (1807), L. R. 4 Eq. 
872. Refd. Doe d. Hunt r. Moon* (1811), 11 East., 001 ; 
Goodright d. Be veil r. Parker (1818), 1 M. & 8. 092 ; 
Phipps v. Ackers (1885), 8 Cl. & Fin. 702 ; Looming; v. 
Sliorratt (1842), 2 llaro, 14 : Fasting v. Alien (1844), 5 
Haro, 578 ; Hammond v. Maule (1844), 1 Coll. 283 ; 
Rc Sanderson’s Trust, (1857), 8 Iv. .1. 497 ; Rc Hart’s 
Trusts, Ex p. Block (1858), 8 Do G. & J. 195 ; Dundas v. 
Wolfo Murray (1808), 1 Horn. & M. 425; Rc Baxter's 
Trusts (1804), 4 New llep. 181 : Pearson v. Dolman 
(1800), L. It. 3 Eq. 315 ; Rc Peek’s Trusts (1878), L. It. 

16 Eq. 221 ; Spencer v. Wilson (1878), L. R. 3 0 Eq. 501 ; 
Eox v. Fox (1875), L. B. 19 Eq. 280; Rc Holt’s Estate, 
Bolding i\ Strugnoll (1 876), 45 L. .1. Cb. 208; Rc Martin, 
Tuko v. Gilbert (1887), 57 L. T. 471 ; Re Win tie, 'Pucker 
v. Wintle, [189G] 2 Cb. 711; Rc Gossling, Gossling v. 
Eloock, |1908] J Ch. 448 ; Re Bowlby, Bowlby v. Bowlby, 
11904] 2 Ch. 085 ; Rc Nunburnholme, Wilson v. Nuuburn- 
bolme, [1911] 2 Cb. 510; Rc Ussber, Foster v. Ussher, 
11922] 2 Cb. 821. Mentd. Saunders v. Van tier (1841), 
Cr. & Pb. 240 ; Menee v. Bagster (1850), 4 Do G. <St Sm. 
102; Rc Rouse’s Estate (1852), 9 Hare, 049 ; Chance v. 
Chance (1858), 10 Boav. 572 ; King v. Isaacson (1853), 1 
Sm. & G. 871 ; Rc Grove’s Trusts (1802), 9 Jur. N. S. 38 ; 
Re Hunter’s Trusts (1805), L. It. 1 Eq. 295 ; Rc Wrey, 


Stuart v. Wrey (1885), 30 Ch. D. 507 ; Re Boumo, Rymer 
v. Harpley (1887), 56 L. T. 388 ; Re Wenmoth’s Estate, 
Wen moth v. Wenmoth (1887), 57 L. T. 709 ; Re Boulter, 
Capital & Counties Bank v, Boultor, [1918] 2 Ch. 40. 

2618. .] — Legacy, when the legatee 

shall attain twenty-one, may be so controlled by 
the apparent intention as to postpone the posses- 
sion only, not the vesting ; as where it was to two 
children, when they shall attain twenty-one, to be 
equally divided between them, share & share 
alike ; appointing their father in trust for the same 
& trustee for them during their minority ; & in 
case of the death of either the survivor to take the 
whole ; & in case both die in their minority, over. 
— Branstrom v. Wilkinson (1802), 7 Ves. 421 ; 
32 E. R. 171. 

Annotations : — Apld. Mills r. Robarts (1830), 1 Russ. & M. 
555 ; Lister v. Bradley (1841), 1 Haro, 10. 

2619. Effect of attendant circumstances.] — 

Hanson v. Graham, No. 2017, ante . 


Sub-sect. 3. — Condition Distinguished from 

Limitation. 

2620. Whether condition or limitation — Donee 
not inhabiting premises.] — Anon. (1674), Dal. 117 ; 
123 E. R. 320. 

2621. Proviso against alienation.] — H. 

devises land to his son in tail, remainder to 
another of his sons in tail, remainder to S. his 
daughter in tail, with divers remainders over to 
others of his own name, with this clause, that if 
any of the entailees alien, sell, waste, mortgage, or 
discontinue, etc., the same estates, that then he or 
they shall be utterly excluded from any benefit 
of the devise thereof to him or them, & the estate 
shall immediately come to the party next in tail ; 
both the sons commit a forfeiture of their estates, 
whereupon 8., the daughter, wife of pltf., enters : — 
Held: the clause of restraint in the will is not a 
condition requiring a re-entry, but a limitation, 
which utterly dissolves & determines the estate. — 
Nkwis v. Lark (1571), 2 Plowd. 408 ; 75 E. R. 
016 ; sub now. News v. Lark, Beni. 190. 

A nnotations : — Apld. Hainswortli v. Pretty (1603), Cro. 
Eli/.. 919. Consd. Portington’s Case (1613), 10 Co. Rep. 
35 b. Refd. Cbolmlev’B Case, Cholmley t\ Hanmor 
(1597). 2 Co. Kep. 50 a; Corbet’s Case (1599), 2 And. 
131; Co undon v. Clerke (i612), Hob. 29 ; Anon. (1675-6), 
2 Mod. Itop. 7 ; Darbison v. Beaumont (1713), Fortes. 
Rep. 18 ; Scarborough v. Doe d. Lumley (1830), 3 Ad. & 
El. 897 ; Holmes r. Godson (1856), 8 Do G. M. & G. 152. 
Mentd. Olive v. Guln (1659), 2 Sid. 145 ; Goodright d. 
RoiYe v. Harwood (1773), Lofft, 282 : Wells v. Iggulden 
(1824), 3 B. & C. 186 ; Cooper r. Slade (1857- 8), 6 H. L. 
Cas. 716; Webber v. G. W. Ry. (I860), 4 H. & C. 
582. 

2622. — .] — Ruddall & Miller’s Case 

(1586), 1 Leon. 298 ; 74 E. R. 271 ; sub nom. 
Rudhall v. Milwahd. Moore, K. B. 212 ; sub 
nom. Rudu all’s Case, Sav. 76. 

Annotations : — Consd. Gulliver d. Corrlo v . Ashby (1766), 4 
Burr. 1929 ; Rc Hollis Hospital <Sc Hague’s Contract 
Trustees, 11899] 2 Oh. 540. 

2623. - — .]— Spittle & Davie’s Case 

(1588), 2 Leon. 38 ; Owen, 8 ; 74 E. R. 339. 

Annotation : - Refd. Rc Rosher, Kosher v. Kosher (1884), 53 
L. J. Ch. 722. 

2624. To pay younger children.] — A man 

makes a bequest of £20 to his youngest son, then 
devises his lands to his eldest son “ upon con- 
dition he should pay the £20, & if he refuse, that 
then the youngest son shall have the land.” This 
is a limitation, <fc on failure of payment the 
youngest son may enter, notwithstanding a discent 


PART XIII. SECT. 1, SUB-SECT. 3. 

e. Whether condition or limitation — Proviso against alienation of property adjoining] property] d excised.} — In the Will of 
Nilen, Kidd v. Nilen, [1908] V. L. II. 332. — AUS. 
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Sect. 1 . — Nature of conditions : Sub-sect. 3.] 


to his brother’s issue. — Hainswortii v. Pretty 
(1603), Cro. Eliz. 919 ; 78 E. R. 1140 ; sub nom. 
Hamsworth v. Pretty, Moore, K. B. 644. 


Annotation# : — Apld. Fry's Case (1672), 1 Vent. 199 ; Doe 
d. Pratt v. Timins (1818), 1 B. & Aid. 630. Refd. Bate 
v. Amherst (1662), T. Raym. 82; Gardner v. Sheldon 
(1671), 2 Keb. 781 ; Thomas v. Howel (1691), 4 Mod. 
Hep. 66 ; Luddington v . Kimo (1696), 1 Ld. Raym. 203 ; 
Scatterwood v. Edgo (1696), 1 Salk. 229 ; Clerk v. Smith 
(1698), 1 Salk. 241 ; Reading v. Rawsteme (1702), 2 Ld. 
Raym. 829 ; Goodridge v. Goodridge (1742), 7 Mod. Rep. 
453 ; Allam v. Hebor (1747), 2 Stra. 1270 ; Doe d. Planner 
v. Scudamore (1800), 2 Bos. & P. 289. 

2625. .] — A. by his will limited his 

lands to E., his daughter, & H., her husband, for 
their lives, etc. ; remainder to their sons succes- 
sively in tail ; remainder to M., his daughter, & F., 
her husband, for their lives, etc. ; remainder to 
their sons successively in tail ; with divers re- 
mainders over, including C. & his sons, & their 
issue ; & he declared & provided by the will, that 
in case M. or F., or the sons or son of F. <fc M., or 
either of them, should become entitled to the 
estate under the limitations of the will, a sum of 


£2,000 should be charged on the lands in posses- 
sion, for the use of the younger children of C., in 
certain specific proportions. E. & H. died without 
issue. The sons of M. & F. died before the estate 
became vested in them ; <fc after the death of M. 
&F.,& the expiration of the preceding life estates, 
G., a grandson of M. & F., became entitled under 
the limitations of the will to an estate tail ; — Held : 
the lands having vested in a grandson, & not in a 
son of M. & F., were nevertheless liable to the 
charge created by the will in favour of the younger 
children of C. — Gore v. Lorton (Lord), Lorton 
(Viscount) v. Gore (1828), 2 Bli. N. S. 286 ; 1 
Dow. & Cl. 190 ; 4 E. R. 1139, H. L. 

Annotation ; — Mentd. Skefllngton v. Whitehurst (1838), 3 
Y. & C. Ex. 1. 


2626. To pay daughters.] — A devise of 

land in borough English to a second son, he paying 
twenty pounds to each of the daughters of the 
devisor at their full age, is a condition & not a 
limitation ; but it is not broken, unless notice of 
their full age be given <fc a demand made — Curteis 
v. Wolverston (1605), Cro. Jac. 56 ; 79 E. R. 48. 
Annotation: — Refd. Williams v. Fry (1672), 3 Keb. 19. 

2627. .] — Testator by his will after 

declaring his intention of disposing of all his 
estate, gives to his three daughters £550 to be paid 
in four years after his decease. He then devises 
his lands to trustees for ninety-nine years, upon 
trust, that if his wife should pay or secure to be 
paid the £550 in four years, then lie gave the 
inheritance of the lands to his wife for life, & after 
her decease to his son & his heirs, male A female, 
& for want of such issue to his own right heirs for 
ever ; & desired that his trustees at the request 
of his wife or son should convey over the term to 
wait upon the inheritance. This is a conditional 
limitation in the wife, taking place as an executory 
devise, <fc the freehold descended to the son as 
heir at law to testator, till the four years were 
elapsed or his wifo had performed the condition, 
as a part of the inheritance undisposed of ; & by 
this devise the son hath a good estate tail in the 
inheritance expectant on the determination of the 
term of ninety-nine years. — H ayward v. Stilling- 
fleet (1737), West temp. nard. 176 ; 1 Atk. 422 ; 
25 E. It. 881, L. C. 

Annotation : — Refd. Doo v. Brabant (1791), 3 Bro. C. C. 393. 

2628. To give security.] — A husband de- 

vises the use of all his plate & jewels to his wife 
during her widowhood, she giving security to leave 
the same to his daughter on her death or second 
marriage ; this is not a condition, but a limitation, 


& though the wife usually wore them ut ornamenta 
corporis sui , yet she cannot retain them as her 
paraphernalia, against this devise of the use of 
them only ; for the express declaration of the 
husband will control the implication which the 
law would otherwise have made. — Hastings 
(Lord) v. Douglas (1631), Cro. Car. 343 ; W. Jo. 
332 ; 79 E. R. 901. 

Annotations : — Refd. Smith v. Clever (1688), 2 Vcm. 59. 
Mentd. Masson, Templier v. Do Fries, [1909] 2 K. B. 831. 

2629. Failure of issue at death of third 

party.] — Allen v. Rivington (1670), 2 Saund. Ill; 
1 Sid. 445 ; 2 Keb. 606 ; 82 E. R. 1208. 

Annotation: — Mentd. Brest v. Lever (1841), 10 L. J. Ex. 
337. 

2630. Marriage with consent.] — A. had 

issue three sons & three daughters. The eldest 
daughter had issue B. The youngest daughter 
had issue C. A. devises an estate to his wife for 
life, “ A after her death to B. A the heirs of her 
body : provided always A upon condition, that 
she marry with the consent of I). ; A in case she 
marry without such consent, or die without issue, 
then I bequeath the estate to C.” This is a limita- 
tion, A not a condition ; A therefore if B. marry 
without the consent of 1). it is a determination of 
the estate tail, A casts the possession upon ( \ byway 
of immediate remainder, although B. had no 
notice of this limitation previous to her marriage. — 
Fry v. Porter (1670), 1 Mod. Rep. 300 ; 1 Cas. in 
Oh. 137 ; 2 Rep. Oh. 26 ; 1 Eq. Cas. Abr. Ill ; 
86 E. R. 898. 

Annotations: — Expld. Cage r. Russel (1681), 2 Vent. 352. 
Apld. Bath & Mount ague’s Case (1093), 3 Cas. in Ch. 55 ; 
Bertie v. Faulkland (1698), 3 Cas. in Ch. 129. Consd. 
Harvey v. Aston (1 740), 2 Com. 726. Apld. Reynish v. 
Martin (1746), 3 Atk. 330. Consd. Low v. Peers (1770), 
Wilm. 364. Refd. Aoherly t\ Vernon (1739), Willes, 153 ; 
Burleton v. Humfrey (1755), Anil). 256 ; Doe d. Kenrick 
v. Beauclerk (1809), 11 East, 65 7 ; lie. Lewis, Lewis v. 
Lewis (1904), 91 L. T. 212. 

2631. .] — Williams v. Fry (1674), 

T. Raym. 236 ; 2 Lev. 21 ; 3 lveb. 19 ; 83 E. R. 123 ; 
sub nom. Williams d. Porter v. Fry, 1 Mod. Rep. 
86 ; sub nom. Fry’s (Lady Anne) Case, 1 Vent. 
199 ; sub nom. Porter v. Frye, 1 Freern. K. B. 
3L 

Annotations : — Apld. Page v. Hayward (1704), 2 Salk. 570. 
Consd. Doe d. Kenrick r. Beauclerk (180!)), 11 East, 657. 
Apld. Astley v. Essex (1 874), L. R. 18 Eq. 290. Refd. 
Reed v. Hatton (1675), 2 Mod. Rep. 25 ; Anon. (1675-6), 

2 Mod. Rep. 7 ; Bath & Mount acne’s Case (1693), 3 Cas. 
in Ch. 55 ; Thrustout. v. Peake (1716), 1 Stra. 12 ; Andrews 
d. Jones r. Fulham (1738), Audi*. 263 ; Harvey v. Aston 
(1710), 2 Com. 726; Gulliver v. W iekett (1745), 1 Wlls. 
105 ; He Lewis, Lewis v. Lewis (1901), 91 L. T. 212. 

See, generally. Sect. 6, post. 

2632. Words sounding conditional.] — 

Words sounding conditional taken as limitation 
in a wiU. — Page v. Hayward (1705), 1 1 Mod. Rep. 
61 ; 2 Eq. Cas. Abr. 362; Holt, K. B. 618; 2 
Salk. 570 ; 91 E. R, 481. 

Annotations : Apld. Gulliver v. WJekctt (1745), 1 Wils. 
105. Consd. Egcrton v. Brownlow (1853), 4 H. L. Cas. 
1. Apld. Pelham-Clinton r. Newcastle, (1902] 1 Ch. 31. 
Refd. Andrews d. Jones v. Fulham (1738), Andr. 263 ; 
Pullen r. Ready (174 3), 2 Atk. 587 ; Frogmorton d. 
Robinson r. Wharrey (1770), Wilm. 354 ; Doo v. Brabant 
(1791), 3 Bro. O. C. 393 ; Doe d. Lurrdcy v. Scarborough 
(1835), 3 Ad. <fc El. 2. Mentd. Beimel, r. Vade (1742), 2 
Atk. 324 ; Doe d. Greasly v. Nelson (1809), 2 Taunt. 59. 

2633. Direction to pay.]— Wiseman v. 

Baldwin (1595), Owen, 112 ; 1 Roll. Abr. 411, 
pi. 5 ; 74 E. R. 938 ; revsg. 8. C. sub nom. Bald- 
win v. Wiseman, Cro. Eliz. 377. 

Annotations: — Refd. Williams v. Fry (1672), 3 Keb. 19; 
Anon. (1676), 2 Mod. Rep. 7. 

2634. .J — A. devises a lease for years 

to his daughter for life, & if she should die before 
his son, then the remainder over to him, on his 
making such an allowance as certain persons 
should name. The daughter died possessed within 
the term. The son enters wihout any allowance 
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having been named. Adjudged that the remainder 
over was void, for that the entire term vested in 
the daughter ; but that if it had not, the estate 
limited to the son was upon a condition subsequent. 
— Woodcock v. Woodcock (1600), Cro. Eliz. 
795 ; 78 E. R. 1025. 

2635. .] — T. devises copyhold lands he 

had surrendered to the use of his will to his wife 
for life, & after her decease to his son, S., till deft., 
his grandson, attained the age of twenty-three A 
as soon as he attained that age, gives it to him A 
his heirs, on condition that he pays to E. £00 
within two years after he attains twenty-three, & in 
default of payment of the £00, then testator gave 
E. a i)o wer to enter A receive the rents till the £00 
was paid. Testator died soon after making his 
will ; E. married pltf., A deft, attained his age of 
twenty-three, but died within the two years after 
lie attained that age. 

I take it to be a conditional limitation A 
therefore whatever right E. gained thereby is a 
legal estate {per Cur.). — Emes v. Hancock (1743), 
2 Atk. 507 ; 26 E. it. 705. 

Annotations : — Apld. Manning r. Herbert (1769), Amb. 575. 

Refd. A.-U. v. Milner (1744), 3 Atk. 112. 

2636. Birth of child.] —Gulliver v. 

Wickett (1745), 1 Wils. 105; 95 E. R. 517; 
previous proceedings , sub nom . Roe d. Fulham v. 
Wickett (1741), Willes, 303 ; previous proceedings, 
sub nom. Andrews d. Jones in Fulham (1738), 
Andr. 203. 

Annotations : — Apld. Don v. Brabant (1791), 9 Bro. C. C. 

1192. Consd. ThelluHKon r. Woodford (1805), 1 Bow. He 

J*. N. H. 957 ; Doe d. Herbert t\ Selby (1824), 2 B. & C. 

920 ; Warren v. Budall, llall r. Warren (1858), 4 K. & J. 

005 ; Evcj-h v. Clmllis (1859), 7 II. L. Caw. 552 ; Eawtwood 

v. Lockwood (1807), L. lv. 5 Eq. 487. Reid. Barry v. 

Boodle (1785), 1 Cox, Eq. Oats. 185; Doc cl. Harris r. 

Howell (1850), JO B. A' C. 191 ; Ur Marlin, Smith r. 

Martin (1885), 51 L. .1. Oh. 1071 ; lie Burrows. Cleghorn 

v. Burrows, 11895] 2 Ch. 497 ; Hancock r. Watson, [1902] 

A. C. 1 1. 

2637. Wife surviving husband.] — Testator 

bequeathed £1,000 in trust for his daughter, a 
single woman, for her life for her separate use, 
independently of any husband with whom she 
might intermarry, A, after her death, in trust for 
her children, A if there should be no children, 
then, if she should survive any husband with 
whom she might intermarry, in trust for her, her 
exors., etc. ; but if her husband should survive her, 
then in trust as she should by will appoint, A in 
default of appointment, in trust for her next of kin, 
as if she had died intestate, A without having 
married. The daughter died a spinster ; — Held : 
the words, “ if my daughter shall survive any 
husband with whom she may intermarry,” were 
words of condition A not of mere limitation, A, 
consequently, the residuary legatees, A not the 
daughter’s exor., became entitled to the £4,000 on 
her death. 

In a case where the meaning of testator clearly 
is that the ultimate limitation should tako effect 
on the failure of a preceding gift, A that gift does 
fail, but the language in which the limitation 
over is expressed does not, in terms, apply to the 
event which has happened, then, in my opinion, 
the limitation over should take elTeet (Siiadwell, 
V.C.). — Lenox v. Lenox (1839), 10 Sim. 400 ; 
9 L. J. Ch. S3 ; 59 E. R. 070 ; sub nom. Lennox v. 
Lennox, 4 Jur. 5. 

2638. — — — Testator had three sons, 

J., T., A R. lie devised to each, in the same form 
of words, a separate property for life, A after a son’s 
death to his child or children in fee. In case 
any one of the sons should die without lawful issue, 
the property of such son was to be divided equally 
botween the two survivors “ in the same manner 
as the estates hereinafter devised are limited to 


them respectively ; subject, nevertheless, to the 
proviso hereinafter mentioned.” At the end of 
the three devises came the proviso in these terms ; 
“ Provided that in case any or either of my Bons 
shall depart this life, leaving a widow, then I give 
the hereditaments & premises so specifically 
devised to such one or more of them so dying unto 
his widow & her assigns for & during the term of her 
natural life.” The youngest son died umnarried. 
Ilis two brothers divided his property between 
them. The eldest son died, A after him the second 
son, each leaving a widow but no child : — Held : 
each widow was entitled to a life estate in all that 
had been possessed by her husband during his 
life. The proviso is a limitation, A must be so 
construed. — G iles v . Melsom (1873), L. R. 0 
H. L. 24 ; 42 L. J. C. P. 122 ; 28 L. T. 789 ; 21 
W. R. 417, H. L. ; revsg. S. 0. sub nom. Melsom v. 
Giles (1871), L. R. 6 0. P. 532, Ex. Ch. 

Annotations : — Refd. Gibbons v. Gibbons (1881), 6 App. Cas. 

471. Mentd. Hough v. Windus (1884). 12 Q. B. I). 224 ; 

Witt v. Banner (1887), 19 Q. B. D. 276. 

2639. Direction as to sale of property for 

particular price — In specified event.] — A testator, 
by a codicil, after reciting that he had contracted 
to purchase certain land, A that his personalty 
might be deficient to enable his exors. to carry out 
the obligations of his will, directed them to 
realise any such deficiency by sale for not less than 
£8,000 of the L. farm ; A in case they should be 
unable to obtain £8,000 for the farm, he be- 
queathed the farm upon certain conditions to his 
son, C., A in case they did sell A obtain £8,000 he 
directed £4,000 of the same to be invested in land 
for the benelit of C. upon the same conditions as 
he would have inherited the L. farm in case of 
non-sale. There was no deficiency, A the exors. 
did not sell : — Held : the intention of testator was 
not merely to protect C. from damage, but to 
benefit him to the further extent of at least £4,000, 
A that to carry out his intention the provision “ in 
case of non-sale,” might be construed as intended 
to apply to the case of a non-sale by reason of 
there being no deficiency of personalty. — Warde 
v. Plumb (1871), 40 L. J. Ex. 105 ; 24 L. T. 442, 
Ex. Oh. 

2640. .] — Testatrix gave certain real A 

personal estate “ upon trust for my third son, J., his 
heirs, A assigns ; but if my said son should do, 
execute, commit or suffer any act, deed or thing 
whatsoever whereby or by reason or in consequence 
whereof, or if by operation of law, he would be 
deprived of the personal beneficial enjoyment of the 
said premises in his lifetime, then A in such case 
the trust hereinbefore contained for the benefit of 
my said son shall absolutely cease A determine, A 
the estates A premises hereinbefore limited in 
trust for him ” should go A be held in trust for his 
wife, or, if no wife then living, for his children 
equally. J . survived his mother, A was still 
living, a bachelor : — Held : he took an absolute 
interest under the gift, A the attempted executory 
gift over was void for repugnancy. — Re Duodale, 
Dugdale v. Duodale (1888), 38 Ch. D. 170 ; 57 
L. J. Ch. 034 ; 58 L. T. 581 ; 30 W. R. 462. 

Annotations Refd. Be Agonoor’s Trusts (1895), 13 B . 

<>7 7 ; Be Greenwood, Sutcliffe v. UledhiU (1901), 70 

L. J. Ch. 326. 

2641. Donee remaining unmarried.] — 

A bequest of an annuity to an unmarried woman, 
if living A unmarried at the death of a prior 
annuitant ; for the term of her natural life, if she 
should so long remain unmarried : — Held : to be a 
limitation, A not a bequest upon a condition 
subsequent, A therefore determinable upon mar- 
riage. — H eath v. Lewis (1853), 3 De G. M. A G. 
954 ; 1 Eq. Rep. 55 ; 22 L. J. Ch. 721 ; 21 L. T. 
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Sect. 1 . — Nature of condition * : Sub-sects. 3 & 4. 
t. 2.1 


O. 8. 135 ; 17 Jur. 443 ; 1 W. R. 314 ; 43 E. R. 
374, L. JJ. 

Annotations : — Consd. Evans v. Rosser (1804), 2 Hem. & M. 

290 ; Jones v. Jones (1876), 24 W. R. 274 ; He Moore, 

Trafford v. Maconochic (1888), 39 Ch. D. 116. 

2642. Direction as to vesting.] — Testator 

devised real estate to trustees in fee upon trust for 
T. for life, with remainder to the use of the trustees 
to preserve ‘ contingent remainders, with remainder 
to the first & other sons of S. successively in tail 
male, with remainders over. Testator directed 
that the real estate so devised should not vest 
in any person thereby made tenant for life or in tail 
until lie should have attained the age of twenty- 
11 ve years, A that the rents A profits were in the 
meantime to form part of the personal estate. 
He further empowered the trustees, so long as any 
person entitled to actual possession or to the 
receipt of the rents A profits of the real estate, 
should be under the age of twenty-five years, to 
apply part of the rents A profits for his mainte- 
nance A education : — Held : the direction as to 
the vesting amounted to a limitation of the estate, 
which was void for remoteness. — L ushington v. 
Penrice, Penrice v. Lushington (1808), 18 L. T. 
597 ; 10 W. R. 830. 

See, generally , Part XVI., Sect. 20, post. 

2643. Bankruptcy of donee.]— Testator 

devised a freehold estate to the use of his daughter, 
“ her heirs A assigns ” for her separate use “ sub- 
ject, nevertheless, to the proviso hereinafter 
contained for determining her estate A interest 
in the event therein mentioned.” In a subsequent 
part of the will was a proviso that in case his 
daughter should at any time be declared a bkpt., 
then A thenceforth the devise thereinbefore made 
to her should be void, A the premises should thence- 
forth go, remain A be to the use of her children : — 
Held : the devise did not operate as a conditional 
limitation, A the condition in the proviso was void 
for repugnancy ; A accordingly the daughter was 
entitled to the property for an absolute estate in 
fee simple. — Be Maciiu (1882), 21 Ch. D. 838 ; 
47 L. T. 577 ; 30 W. R. 887. 


Annotations Consd. He Dug’ll ale, Dugdalo r. Dugdale 
(1888), 38 Ch. D. 176. Refd. He Hewett, Eldridge r. 
lies, [1918] 1 Oh. 458. 

2644. Donee remaining widow or widower.] 

— Evans v. Rosser (or Rossall), No. 2800, post. 

2645. .] — Budding v. Causs (1880), 

2 T. L. R. 405, II. L. 

2646. Wife remaining separate from hus- 

band.] — Testator bequeathed personal estate to 
trustees, upon trust to pay to a married woman, 
during such time as she might live apart from her 
husband before testator’s son attained twenty-one, 
the sum of £2 10s. per week for her maintenance 
whilst so living apart from her husband. She was 
at the date of the will A of testator’s death living 
with her husband : — Held : the words as to living 
separate were not a condition either subsequent or 
precedent, which could be rejected leaving the 
legacy pure A simple, but formed part of the 
limitation of the gift ; A the gift being a limited 
gift, the duration A commencement of which were 
fixed in a way not allowed by law, the whole gift 
was void. — Re Moore, Trafford v . Maconochie 
(1888), 39 Ch. D. 116 ; 57 L. J. Ch. 936 ; 59 L. T. 681 ; 
52 J. P. 596 ; 37 W. R, 83 ; 4 T. L. R. 591, C. A. 

Annotations : — Consd. He Hope Johnstone, Hope Johnstone 
r, Hope Johnstone, [1904] 1 Ch. 4 70. Distd. He Charlcton, 
Rraeey r. Sherwin (1911), 55 Sol. Jo. 330; He Lovell, 
Sparks v. Southall, [1920] 1 Ch. 122. Consd. He Wilkinson, 
Page v. Public Trustee, [1926] Oh. 842. Reid. Corbett v. 
Corbett (1888), 14 P. D. 7 ; He Wagstaff, Wagstaff v. 
Jalland, L1907] 2 Ch. 35. 


2647. -J — Testator, who was living 

apart from his wife A was living with M., a married 
woman who had been deserted by her husband, 
bequeathed to M. provided she was living with 
him, testator, at the time of his death an annuity 
of £750 “ provided A so long as she shall not return 
to live with her husband A provided A so long as 
she shall not remarry A subject to her leading a 
clean moral A respectable life in the opinion of my 
exors. A trustees ” ; in the event of M. remarrying 
or returning to live with her husband testator 
reduced her annuity to £250 per annum : — Held : 
(1) the bequest was a limitation it not upon a 
condition, A was therefore valid ; (2) the bequest 
was not void as being contrary to the policy of the 
law, for that its object was not to induce M. to 
continue to live apart from her husband A not to 
remarry but to maintain her until she returned to 
her husband or remarried. — Be Lovell, Sparks v. 
Southall, [1920] 1 Ch. 122 ; 88 L. J. Ch. 540 ; 
122 L. T. 26 ; 35 T. L. R, 715 ; 64 Sol. Jo. 35. 

See, generally , Sect. 3, sub-sect. 6, B., post . 

2648 Marriage with person of particular 

class.]— A devise to “ C. if he marries a fit A 
worthy gentlewoman & lias issue male to such 
issue male A their male descendants, in failure of 
which ” then over : — Held : upon the true 
construction of this will to be equivalent to a 
devise to “ C. A such issue male as lie may have by 
marriage with a fit & worthy gentlewoman & them 
male descendants, in failure of which ” then over 
& thus to create an estate in special tail male in C. 

The reference ... to the marriage of C. . . . 
is not a condition properly so-called ( Homer, L.J.). 

-Pelham Clinton v. Newc astle (Duke), [1903] 
A. C. Ill ; 72 L. J. Ch. 424 ; 88 L. T. 273 ; 51 
W. R. 608 ; 19 T. L. R. 275, II. L. 

See, generally, Sect. 3, sub-sect. 6, C., post. 

2649. - To give effect to gift.]— Anon. 

(undated), cited 2 Plowd. at p. 413 , 75 E. R. 622. 

2650. .] — Porter v. Pretty (1604), 

Ch. Cas. in Ch. 105 ; 21 E. R. 66. 

2651. Remedy defeated by treating words 

as condition.] — Words of consideration in a will 
are construed as a limitation, if by construing the 
words as a condition the remedy will be defeated. 
— Boraston’s Case (1587), 3 Co. Hep. 19a; 76 

E. R. 668. 

Annotations : — Refd. Wellock v. llunmioiid (1590), Oo. 
Eliz. 204; Roberts v. Roberts (1613), 2 Bulst. 123; 
Blamford v. Blamford (1615), 3 Didst. 98; Havcrgil r. 
Hare (1616), 3 Didst. 250; Sheriff r. Wroth am (1618), 
Cro. Jao. 509 ; Pills v. Brown (1621), Palm. 131 ; Napper 
r. Sanders (1631), Hut. 118 ; Blanket r. Holmes (1661), 

1 Keb. 29, 119; Petty v. Goddard (1602), O’Bridg. 35 ; 
Gardner r. Sheldon (1671), 2 Keb. 781 ; Taylor v. Bydall 
(1 677), Freem. K. B. 243 ; Coates v. Needham (1688), 2 
Vern. 65 ; Seattergood v. Edge (1699), 12 JMod. Itep. 278 ; 
Manfleld v. Dugard (1713), Gilb. Ch. 36 ; Bacon r. Clerk 
(1718). Free. Ch. 500 ; Paplllion r. Voice (1728), Kcl. W. 
27; Moonc d. Fagge v. Ileascmaii (173K), Willes, 138; 
Doe d. Morris i\ Underdown (1741), Willes, 293 : Park- 
hurst v. Smith (1741), Willes, 327 ; Lovell v. Lovell (1743), 

3 Atk. 11 ; Bagshaw v. Spencer (1748), 1 Ves. Sen. 142 ; 
A.-G. v. Duplossis (1752), Park. 144 ; Tunstall v. Braohen 
(1753), Amb. 167 ; Goodtitlo d. Hayward v. Whitby 
(1757), 1 Burr. 228 ; Carlo ton d. Griffin v . Griffin (1758), 

2 Keny. 281 ; Doe d. Whoedon v. Lea (1789), 3 Term Rep. 
41; Booth v. Booth (1799), 4 Ves. 399; Harmon v. 
Graham (1801), 6 Ves. 239 ; Stanley v. Stanley (1809), 16 
Ves. 491 ; Bull v. Pritchard (1826), i ltuss. 213 ; Vawdrey 
v. Geddes (1830). Taml. 301 ; Doe d. Cadogan v. Ewart 
(1838), 7 Ad. & El. 636 ; Doe d. Dolley v. Ward (1839), 

9 Ad. & El. 582 ; Newman v. Newman (1839), 10 Sim. 
51; Jackson v. Marjoribanks (1841), 12 Sim. 93; Ncw- 
coman v. Bethlem Hospital (1811), Arab. 785 App. ; 
Looming 1 ?. Sharratt (1842), 2 Hans 14 ; Phipps v. Ackers 
(1842), 9 Cl. & Fin. 583 ; Tapseott v. Newcoinbc (1842), 6 
Jur. 7 55; Greene v. Potter (1843), 2 Y. N C. Ch. Cas. 
517; Baynes v. Provost (1844), 8 Jur. 506; MtJroy v. 
Miiroy (1844), 13 L. J. Ch. 2 66 ; Parkin v. Knight (1846), 

J5 Sim. 83: Mortimer v. Hartley (1847), 1 1 Jur. 682; 
James v. Wynford (1852), 1 Sm. & G. 40; Walker r. 
Mower (1852), 16 Beav. 365 ; Alexander v. Alexander 
(1855), 16 C. B. 69 ; Hopworth v. Scale (1856), 25 L. T. 
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O. S. 328 ; Browno v. Browne (1857). 3 Sm. & G. 568 : 

C864), 2 Hem. & k 504 ; Holmes V. 
Prefoott (1864), 3 New Hep. 559 ; Re Mottrain (1864), 10 
L. l. 806 ; Dean v. Handley (1865), 2 Hem. 8c M. 635 ; 
lliohardson tn l J ower (i865), 19 C. B. N. S. 780 ; Locke v. 

nx 7 M° o?o Andrew v. Andrew 

(1875), 24 W. It. i 349 ; Patching; v. Barnett (1880), 49 

h £ h *^ 65; £ eark * Moseley (1880), 5 App. Cas. 
', 14 ,' % ^Y re 7' Stuart v. Wrey (1885), 30 Oh. D. 507 ; 
lie Radford, Jones v. ltadford (1918). 02 Sol. Jo. 604: 
Re Blackwell, Blackwell v. Blackwell, [1926] Ch. 223. 
Meptd. Lovlo’s Case (1014), 10 Co. ltep. 78 a; Gorh v. 
jNolson (17»>7^), 1 Burr. 226 ; Ludlow v. Stevenson (1851), 
23 L. 1 . O. S. 294. 


Hub-sect. 4. — Condition Distinguished 

from Trust. 

2652. Whether condition or trust — Proviso for 
payment by devisee.] — Smith v. Alterly (1649), 
Ereem. Ch. 136 ; 3 Rep. Ch. 93 ; 22 E. R. 1111. 

2653. .] — Freak: v . Lea (1679), 2 Lev. 249 ; 

2 Show. 36 ; T. Jo. 113 ; 83 E. R, 541 ; sub nom. 
Freke v. Lee, Poll. 553 ; sub nom. Keake v. Lea, 
1 Ereem. K. B. 479 ; afj'd ., Poll. p. 559, Ex. Ch. 

Annotations: — Refd. Jenkins d. Prosser v. Jenkins (1752), 
Wllles, 650 ; Doe d. Colo v. Weston (1778), 2 Wm. Bl. 


2654. — — ,j — Testatrix by her will after 

giving A bequeathing several legacies, among others 
some for charitable purposes, proceeded as follows. 
“ I give, devise A bequeath to T. (deft.) all my 
real estates both freehold. A copyhold, in,” etc., 
“ A all the residue of my personal estate A (effects, 
to hold to Jam, T., liis heirs, exors., administrators 
A assigns for ever ; upon this express condition, 
that if my personal estate should be insufficient 


for the purpose that he or they do A shall, within 
twelve months after my decease pay A discharge 
all A/ every the legacies hereinafter bequeathed, 
A I feel confident that he will comply with my 
wish, it being my particular desire that all the 
above legacies shall be paid ; A 1 do hereby charge 
A make chargeable all my real A personal estate 
with the payment of the legacies A bequests ” — 

Held : t hese words did not show that testatrix 
intended to make a gift of an estate to deft, on a 
condition, of which the heir might take advantage 
by way of forfeiture, if deft, failed to perform it 
by paying the legacies within the twelve months ; 
A the true construction was that they created a 
trust in deft., the performance of which was 
cognisable in a ct. of equity. — Wright v. Wilkin 
(1862), 2 B. A S. 259; 31 L. L Q. B. 196; 6 
L. T. 221 ; 9 Jur. N. S. 7J5 ; 10 W. U. 403 ; 121 
E. It. 1070, Ex. (!h. 

Annotations : — Refd. Macdonald >\ Irvine (1878), 8 Ch. D. 

H)1 ; He G Wynne's Charity, Charity Comrs. r. Moukien 

(1894), 10 T. L. 11. 428 ; lie Williams, Williams v. 

Williams, [1897J 2 Ch. 12. 

2655. — — .]— A devise of real estate 

subject A charged with legacies does not create 
an express trust in favour of the legatees, A 
therefore such legacies are barred by Iteal Property 
Limitation Act, 1833 (c. 27), after twenty years 
unless there has been some payment or signed 
acknowledgment. — P roud v. Proud (1862), 32 
Beav. 234 ; 32 L. J. Oh. 125; 7 L. T. 533 ; 11 
W. R. 101 ; 55 E. K. 92. 

Annotations : — Refd. Dickinson v. Teusdalo (1862), 9 Jur. 

N. S. 60 ; Cunningham r. Foot (1878), 3 App. Cas. 974. 

2656. .] — Testator who died in Jan. 

1887, by his will dated in Aug. 1879 gave his real 
estate at North A South Collingham A his residuary 
real estate to his nephew, ” he also paying thereout 


the following legacies ; that is to say, the legacy 
or sum of £1,000 to my trustees, to be held by them 
upon the trusts hereinafter declared concerning 
the same ; the like legacy or sum of £1,000 to the 
four daughters of my late niece M. in equal shares ; 
A the legacy or sum of £200 to my niece 8., to 
whom I give A bequeath the same respectively.” 
Testator directed that such legacies should bo 
paid at the end of six months after the death of 
his sister, A lie directed his trustees to stand 
possessed of the sum of £1,000, thereinbefore 
directed to be paid to them A charged on my 
Collingham estate,” upon certain trusts. The 
question was, whether testator’s nephew was 
liable to account for the occupation rent of so 
much of testator’s real estate at North A South 
Collingham as was in his possession or occupation 
at the date of testator’s decease for the period 
between that date A the completion of the sale 
of that estate by the direction of the ct., A with 
any profits made by him in respect of the crops A 
other produce of the estate during such period : — 
Held : testator’s nephew was not a trustee of the 
legacies for the legatees, but the same were merely 
charged on the North A South Collingham estate ; 
that being so, he was not liable to account for the 
back rents A profits thereof. — Re Oliver, New- 
bald v . Beckitt (1890), 62 L. T. 533. 

Trust by imposition^/)! condition, generally.] — 
See Trusts A Trustees, Vol. XLIIL, pp. 577, 578. 

Conditions creating trusts for charities.] — See 
Charities, Vol. VIII., pp. 322, 323, Nos. 

1042-1051. 


Sect. 2.— HOW CREATED. 

2657. Necessity for sufficient words.] — Manciiel 
v. Dounton (1587), 1 And. 179 ; 123 E. R. 417 ; 
sub nom . Miciiell v. Dunton, Gouldsb. 74 ; 
Owen, 54, 92 ; sub nom. Machel v. Dunton, 2 
Leon. 33 ; sub nom. Maunchel v. Dodenton, 1 
And. 197. 

Annotations : — Refd. Martidale v. Martin (1593), Cro. Ella. 

288; Jshorwood v. Olrlknow (1815), 3 M. & S. 382; 

Kgorton v. Brownlow (1853), 4 H. L. Cas. 1. 

2658. Direction to pay.] — Land was devised to 
the heir-at-law, paying a sum of money to B. It 
was held in this case, that paying did not make a 
condition, because no one could enter for the con- 
dition broken but the devisee himself. — Anon. 
(1704), Ereem. Ch. 278 ; 22 E. R. 1209. 

2659. .] — Where testator gives an estate 

to bis wife for life, with remainder to his son in fee, 
A directs that lie shall, when he comes into 
possession, as well of the estate devised as of 
another estate of which he was tenant in tail, pay 
to testator’s daughter a legacy : — Held : this 
created a condition, A though the son never 
came into possession of the estates, the legacy was a 
charge upon the estate devised, into whatever 
hands the estate came. 

There are many cases where adverbs of time 
have been considered as creating conditions 
(Lord Haudwicke, C.). — Miles v. Leigh (1739), 
West temp. Hard. 707 ; 2 Eq. Cas. Abr. 503 ; 25 
E. R. 1160, L. C. 

2660. Advance of time.] — Miles v. Leigh, No. 

2659, ante. 

2661. Expression of intention.] — Devise of an 
annuity for life, A a direction that the annuitant 


PART XIII. SECT. 1, SUB-SECT. 4. 

f. Whether condition or trust — Use of precatory uords.y -Reid t\ Atkinson, 5 1. It. Eq. 373. — IR, 


g. Tacit fidei-commissum — Where subsequent 
Ebdkn's Estate, [1913] C. P. D. 567.— S. AF. 
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legacy included in fidei-commissum expressed in precious clause .] — Mossk v. 
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Sect. 2. — How created. Sect. 3 : Stib-sects. 1 & 2, 

A. & B. (a).] 

shall receive no wages after testator’s death, do 
not imply a condition that the annuitant shall 
continue in service. 

If from the words of the will or codicil any 
intent should appear that deft, should live on 
with testator’s wife A son, I should hold it to bo 
clearly conditional. Hut no such int ention appears 
(Lord Mansfield, C.J.). — Molyneux v. Scott 
(1762), 1 Wm. HI. 370 ; 96 E. It. 212. 

2662. — — .] — The expression of an intention 
accompanying a bequest does not, necessarily, 
constitute a condition on which the bequest is to 
take effect, or be defeated. Testator may not do 
that which would fully effectuate his expressed 
intention, A yet the bequest may be valid. 
Testator left certain specilied personalty to his 
wife for life, A after her death provided as follows : 
“ I give A bequeath the same, etc., unto Uni- 
versity College, London, for the purpose of found- 
ing in it a new professorship in Aiclurology, for 
the regulation of which professorship I purpose 
preparing a code of rules A regulations, vehieh I 
intend to authenticate under my hand.” As soon 
as convenient after his decease, the fact of his 
bequest A a copy of the rules were to be com- 
municated to the college, A the college was, 
within twelve months afterwards, to signify in 
writing by the president, etc., the acceptance of 
the rules ; A if the college should decline or refuse 
to accept the rules, or should not within twelve 
months signify acceptance thereof, the bequest 
of the stock A shares was to be wholly null A 
void, A the stock A shares were to sink into A fonn 
part of the residuary estate. Testator died 
without making any rules : — Held : the will 
contained a clear A valid bequest, which was not 
affected by the subsequent provisions, nor by the 
non-acceptance of intended rules A regulations, 
the acceptance of which had, by the act of the 
testator himself, been rendered impossible. — 
Yates v. University College, London (1875), 
L. It. 7 II. L. 438 ; 45 L. J. Ch. 137 ; 32 L. T. 43 ; 
23 W. It. 408, II. L. 

Annotation : — Apld. He Williams, Tu> lor r. University of 
Wales (1908), 24 T. L. II. 71C. 


2664. Testator devised certain 

estates to trustees upon trust to pay the rents, etc., 
to A. AH., his wife, for their lives, A after their 
decease to settle A assure the estates to the use of 
all A every the son A sons of A. A B. successively, 
for their respective lives, with intermediate 
remainders after the decease of each A every 
such son to the use of his first A other sons succes- 
sively in tail male, with remainders over, with an 
ultimate remainder to his own right heirs. The 
will contained a proviso that if A. A H. or any of 
them children who might be entitled to the estates 
should reside in foreign parts for more than six 
months while in enjoyment of the rents A profits 
of the estates, or if any son or remoter issue of 
A. A H. should fail, as therein mentioned, to pro- 
fess the Protestant religion, “ then the devises 
in favour of A. AH. A their sons A remoter issue 
should cease A be absolutely void, so far as con- 
cerned the rights A interests of the party making 
default, but not further or otherwise.” A tenant 
in tail male having come into possession, A both 
resided abroad A failed to profess the Protestant 
religion: — Ildd: (1) upon the true construction 
of the proviso testator had not show n an intention 
that the whole estate tail should determine, but 
that only the individual interest of the tenant in 
tail should cease, A yet the estate tail with all the 
remainders limited thereon continued for the 
benefit of those to whom testator intended the 
property to devolve after the death of the tenant 
in tail ; (2) this intention of testator w r as one 

which could not legally be effected, A, conse- 
quently, the proviso was inoperative, A as to the 
operation of the proviso upon the ulterior re- 
mainders, assuming it to have amounted to a 
declaration that the whole estate tail should 
determine. — Seymour v. Vernon (1864), 33 L. J. 
Ch. 690 ; 10 L. T. 397 ; 10 .Tur. N. S. 487 ; 12 
W. K. 729. 

2665. — .1 — Yates r. University Col- 

lege, London, No. 2662, ante. 

2666. What condition impossible — Condition 
against marriage with particular persons — Possible 
during lives of persons concerned.) — lie Bathe, 
Bathe v. Purlic Trustee, No. 2687, post. 

Impossibility as excuse for non-performance.] — 
See Sect. 4, sub-sect. 4, H. (6), post. 


Sect. 3— VALIDITY. 

Sub-sect. 1. — Impossible Conditions. 

2663. General rule — Condition inoperative.] 

If I annex a condition to a legacy impossible at 
the time of imposing it, the legacy can never take 
effect, consequently it is repugnant, as if 1 give 
A. £100 si mare ebiberit , si caelum digito aftigerit ; 
but if I give a legacy upon a possible event that is 
not repugnant to the nature of the gift, but only 
goes in restriction of testator’s benevolence 
(Henley, Lord Keeper).— Lowther v. Caven- 
dish (1758), 1 Eden, 99 ; Amb. 356 ; 28 E. K. 
621 ; affd. svb nom. Cavendish (Lord) v. 
Lowther (1759), 3 Bro. Pari. Cas. 186, II. L. 

Annotations : — Mentd. Thompson v. Lawlcy (1800), 2 Bos. A 
P. 303; Watkins v. Lea (1802), G Vos. 033 ; Mason v. 
Mason (1909), 101 L. T. GG9. 


Sub-sect. 2. — Uncertain Conditions. 

A. In (fcncral. 

2667. Necessity for certainty Condition to defeat 
vested estate — Event must be ascertainable.] — A 

condition which is to defeat a vested estate must 
depend on an event ascertainable from the begin- 
ning. 

U. C. gave his real A personal estates to trustees, 
upon trust, among other tilings, to invest his 
personal estate, A pay the interest to his son, 
T. ,1. U., for life, then to all the * children of his son, 
A their heirs ; A lie gave all the residue amongst 
all the children, to be paid as they should attain 
twenty-one ; “ provided that the devises herein- 
before contained to the children of my said son 
are made upon this express condition, they they 


PART XIII. SECT. 3, SUB-SECT. 1. 

h. General rule .] — Pahlane’s Trus- 
tees v. Parlane (1902), 4 F. (Ot. 
of Sess.) 805; 39 Sc. L. It. G32 ; 11) 
S. L. T. 48— SCOT. 

k. 41 Until I am able to live there cP 
enjoy it myself .”] — A will executed in 
1 851 cou tamed a clause in the following 
terms : "I leave to P. & M. D. the 
house & lands of L. until I am able to 


live there A enjoy it myself ” : - Held : 
the words “ until I um able to live there 
A enjoy it myself ” should be rejected, 
as a limitation until an impossible event 
A the estate in the lands given to P. A 
M. D. passed to them unqualified by 
these words. — B unbury r. Doran 
(1875), I. li. 9 C. L. 284, 286.— IR. 

1. Devise to wife conditionally on 
being reconciled to husband — t P “ living 


together as husband d': wife ” on death 
of testator — Wife drug addict <P in 
Horne for ])rug Addicts .] — Barker v. 
Watson’s Trustees, [1919] S. C. 109. 
—SCOT. 

PART XIII. SECT. 3, SUB-SECT. 2. 

—A. 

m. Condition that devisee should farm 
land — “ Until such time as he was in 
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be educated in England, A in the Protestant 
religion, according to the rites of the Church of 
England ; A in case any one or more of such 
children shall be educated abroad, or not in the 
Protestant religion, according to the rites of the 
Church of England, then I do hereby revoke,” 
etc., A there was a gift over : — Held : the children 
took equitable estates tail, subject to be divested 
upon certain contingencies ; the proviso con- 
stituted a condition subsequent to defeat vested 
estates, A was therefore to be construed strictly. — 
Clavering v. Ellison (1859), 7 H. L. Cas. 707 ; 
29 JL. J. Ch. 701 ; 11 E. K. 282, H. L. ; affg. (1857), 
8 De G. M. AG. 662, L. JJ. ; affg. (1856), 3 Drew. 
451. 

Annotations ; — Consd. Rc Exniouth, Exmouth v. Praed 
(1883), 23 Ch. 1). 158* Jeffreys v. Jeffreys (1901), 84 
L. T. 417. Apld. Re Moore’s Trusts, Lewis v. Moore 
(1906), 96 L. T. 44 ; lie Sandbrook, Nool v. Sandbrook, 
11912] 2 Ch. 471. Consd. Re Lanyon, Lanyon v. Lanyon, 
11027] 2 Ch. 264. Refd. Kiallmark v. Kiallmark (1856), 
26 L. J. Ch. 1 ; Buddy v. Gresham (1878), 39 L. T. 48 ; 
Rc Tyler (1901), 45 Sol. Jo. 204 ; Re Boulter, Capital & 
Counties Bank v. Boulter, 11922] 1 Ch. 75. 

2668. Both In expression & operation — 

Condition subsequent.]— When a trust is created 
to secure the devolution of chattels as heirlooms, 
any limitations which are to take effect by way 
of postponement or defeasance of an absolute 
interest are subject to all the rules which govern 
the validity of conditions subsequent. Such 
limitations, therefore, must be certain, not only 
in expression, but also in operation, A it is essen- 
tial to their validity that it should be capable 
of ascertainment at any given moment of time, 
whether the limitation has oi* lias not taken elTect. 
Testator, who was a peer, bequeathed chattels 
to trustees, upon trust to permit A sutler the same 
to go A be held & enjoyed with the title, so far 
as the rules of law A equity would admit, by the 
person who for the time being should be actually 
possessed of the title, in the nature of heirlooms, 
A so that no person in existence at the time of 
testator’s decease, or born in due time afterwards, 
A afterwards coming to t lie title, should have any 
other than a life interest in the same, A so that 
no person should acquire an absolute interest in 
the same till the expiration of twenty-one years 
after the decease of all such persons as should be 
in existence at the time of testator’s decease A 
afterwards attaining the title : — Held : the latter 
clause of the limitations w T as void for uncertainty 
in operation, A the first person born after the death 
of testator who attained the title acquired an 
absolute interest in the chattels, notwithstanding 
t hat there w r as still living a person who was alive 
at the time of testator’s death, A who was capable 
of inheriting the title.— Rc Exmoutii (Viscount), 
Exmouth (Viscount) v. Praed (1883), 23 Oh. 
D. 158 ; 52 L. ,7. Ch. 420 ; 48 L. T. 422 ; 31 W. K. 
545. 

Annotations: — Apld. Jeffreys v. Jeffreys (1901), 84 L. T. 
417. Refd. Re Johnston, Cockerell v. Essex (1884), 26 
Ch. I). 538 ; Rc Moore, Prior v. Moore, [1901] 1 Ch. 936 ; 
Rc Ilill, Hill v. Hill, 11902] 1 Ch. 807 ; Rc Sandbrook, 
Noel v. Sandbrook, 11912] 2 Ch, 471 ; R Fowler, Fowler 
v. Fowler, 1 191 7] 2 Ch. 307 ; Rc Lanyon, Lanyon v. 
Lanyon, [1927J 2 Ch. 264. 

B. What Conditions Sufficiently Certain. 

(a) Conditions as to Behaviour . 

2669. Whether sufficiently certain.] — Kingsman 
v. Kingsman (1706), 2 Vern. 550 ; 23 E. It. 962. 
Annotations : — Refd. Jones v. Nabbs (1718), Glib. Cb. 146 ; 

a position to retire from active work ” — 

Or “ compelled to (five up work because 
of ill-health .”] — Re Morrison Estate, 

[1922] 3 W. W. II. 493 ; 68 D. L. 11. 

787.— CAN. 


Canning v. Canning (1729), Mob. 240 ; Drakeford v. 

Wilks (1747), 3 Atk. 539 ; Malim v. Keighley (1795), 2 

Vcb. 529. 

2670. Condition to behave civilly.] — Anon. 
(1701), 2 Eq. Cas. Abr. 362 ; 22 E. R. 308 ; sub 
nom. Neal v. Hanbury, Prec. Ch. 173. 

Annotation: — Refd. Savery v. Dyer (1752), Amb. 139. 

2671 . Condition to give up low company.] — 

Legacy, upon condition that the legatee shall 
change the course of life he has too long followed, 
A give up all low company A, frequenting public 
houses, etc. The condition is such as a ct. will 
carry into effect, & the evidence not being con- 
clusive, an inquiry was directed, following the 
words of the will. — Tatters all v . Howell (1816), 
2 Mer. 26 ; 35 E. R. 850. 

Annotation : — Refd. Egg v. Dovcy (1847), 10 Bcav. 414. 

2672. Condition for “ discreet ” conduct.] — 

R. granted an annuity to S. during her life, or 
so long as her conduct & behaviour should bo 
discreet, A meet with the approbation of testator’s 
wife, A his oilier trustees. 

Semble : the condition that a woman’s conduct 
A behaviour shall be “ discreet ” is one of which 
the law' will take notice. — Wynne v. Wynne 
(1840), 2 Man. A G. 8 ; Drink water, 52 ; 2 Scott, 
N. R. 278 ; 10 L. J. C. P. 23 ; 4 Jur. 1114 ; 133 
E. It. 642. 

Annotations : — Mentd. Richards v. Hayward (1841), 2 Scott, 

N. It. 671) ; Brooko v. Spong (1846), 15 M. & W. 153. 

2673. Condition to “ conduct himself 

steadily ” — To satisfaction of executors.] — Tes- 
tator by his w r ill declared it should be in trustees’ 
discretion to advance all or any part of the principal 
of a fund to his son, or to his children, if he should 
be dead, in or towards his or their maintenance 
or advancement in the world, it being his wish 
that his son, if living, should have the whole 
benefit of such moneys if he should conduct him- 
self steadily A to the satisfaction of his trustees, 
w ith gifts over, in the event of the whole of such 
moneys not having been advanced by the trustees, 
The son having assigned his interest under the 
will, the trustees, after the widow’s death, paid 
the fund into ct. under Trustee Relief Act, 1858 
(c. 96), but did not suggest that the son had 
conduc ted himself otherwise than steadily A to 
their satisfaction : -Held : (1) upon the con- 

struction of the will, this was in effect a trust for 
the son, with a power for the trustees to deprive 
him of tlie fund if lie should not conduct him- 
self steadily A to their satisfaction ; (2) the 

trustees having declined to exercise that power, 
it was not competent to this ct. to exercise it ; 
A the fund was ordered to be transferred to 
the assignee . — Be (Joe’s Trust (1858), 4 K. A J. 
199 ; 32 L. T. O. S. 239 ; 4 Jur. N. S. 158 ; 70 
E. R. 83. 

Annotations : — As to (2) Reid. Re Tcgg’s Trusts (1866), 15 

L. T. 236 ; Rc Eyre, Eyre r. Eyre (1883), 49 L. T. 259; 

Re Nettle! old’s Trusts (1888), 59 L. T. 315. 

2674. Condition to “ follow paths of virtue ” 

— & obey wishes of wife <& executors.] — Testator, 
referring to his daughter in his w ill, said, “ should 
she follow the paths of virtue A obedience to the 
wishes of my dear wdfe A my exors., they may 
give her, by instalments, when they think proper, 
the sum of £200.” The exors. disclaimed : — 
Held : the daughter was entitled to payment of 
£200. — Maud r. Maud (1860), 27 Beav. 615 ; 
29 L. J. Ch. 312 ; 51 E. R. 243. 


PART XIII. SECT. 3, SUB-SECT. 2.— 

B. (a). 

n. Whether sufficiently certain — 
Devise conditionally on abstention from 
intoxicants & cards .] — Jordan v. Dunn, 


13 O. It. 267 ; 15 A. K. 744.— CAN. 

o. Condition not to engage in 

malt or spirituous liquor traffic or gamble.] 
— Rc Quay (1907), 9 O. W. It. 823 ; 14 
O. L. It. 471.— CAN. 
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Sect. 3 . — Validity : Sub-sect . 2, B . (b) c ft* (c). 

- . — — - .»■■■■ i. .i 

(b) Conditions as to Place of Residence. 

2675. Whether sufficiently certain — Condition to 
reside in particular house.] — Devise of several 
estates to A. for life, with remainder to trustees 
to preserve contingent remainders, with remainder 
to the first & other sons of A. in tail male, with 
divers remainders over, with power, to the persons 
from time to time entitled to the estates devised, 
to lease all such estates, except an estate called 
Juts ; <fc with a direction, that the presons, who 
should be entitled to & possessed of the devised 
estates, should not lease the estate called Juts, 
or any part thereof, <fe that every such person 
should live & reside on the said estate called Juts ; 
<fe for default thereof, all the devised estates to 
go over to the person next in succession, as if the 
person refusing or neglecting to reside or live at 
Juts was actually dead : — Held : in a suit by 
parties making title under a recovery suffered by 
A. & his eldest son, against a purchaser, for speci- 
fic performance, it was too uncertain what testator 
meant by the words live & reside for the ct. to 
determine that there had been a forfeiture & a 
specific performance decreed. — Dillingham c. 
Bromley (1823), Turn. <fc K. 530 ; 37 E. I i. 1204. 
L. C. 

Annotations Consd. Walcot v. Botfleld (1851), Kay, 531 ; 

May r. May (1881), 44 L. T. 412 ; Jeffreys v. Jeffreys 

(1901), 84 L. T. 417. Refd. Potter v. Richards (1855), 21 

L. J. Ch. 488; Clavoring v. Ellison (1859), 7 H. L. Cas. 

707 ; Duddy v. Gresham (1878), 39 L. T. 48 ; Re Tyler A: 

Charitable Trusts Acts, 1853 to 1894 (1901), 45 Sol. Jo. 

204 ; Re Vivian, Vivian v. Swansea (1920), 30 T. L. R. 

222. 

2676. .]- — A mansion <fc estate were 

devised to A. J)., the wife of T. D.,for life, remainder 
to pltf. for life, lie not committing any waste by 
suffering the house, etc., to go out of repair, with 
remainder over. The will contained a proviso, 
that all A every the person & persons entitled 
to the possession of the estate should, while he 
or they should continue so entitled, reside in the 
mansion, <fc make the same liis or their principal 
place of abode, A that in case any such person or 
persons should refuse or neglect to go to, or dis- 
continue to reside <fc dwell at the mansion, the 
limitation to him or them should be void. 
Testator bequeathed his residuary personalty to 
be invested in lands to be settled to like uses. 
A. I)., shortly after the decease of testator, became 
a widow, A she refused to reside at testator’s 
mansion. Upon a claim, alleging the forfeiture of 
the estate by A. D., x-raying the application of a 
portion of the personalty in performing necessary 
repairs & improvement of the mansion : — Held : 
the condition of residing dwelling in a mansion 
was sufficiently certain to be enforced by forfeiture. 
& it applied to the female tenant for life as well 


astotlio other devisees. — Dunne v. Dunne (1855), 
7 De G. M. & G. 207 ; 3 Eq. Rep. 760 ; 25 L. T. 
O. S. 60 ; 1 Jur. N. S. 1056 ; 3 W. R. 380 ; 44 
E. R. 81, L. JJ. 

Annotations: — Mentd. Dent v. Dont (1862), 30 Boav. 363 ; 

Stanford v . Roberts (1882), 52 L. J. Ch. 50. 

2677. “ Usual & common place of 

abode & residence.”] — A clause of forfeiture in 
case of the devisee not making the mansion house 
“ his usual & common place of abode & residence,” 
is not void for uncertainty. 

Testatrix devised an estate to A. for life, with 
divers remainders over. She provided that A., 
& every other person who should by her will 
“ become ])ossessed or entitled ” to the estate, 
should make & use the mansion house as his 
<k usual common place of abode & residence,” & 
keep the same & the garden & desmesne lands 
thereto belonging in a suitable &’ proper state of 
repair, condition & cultivation. & in case A., 
or any other person who Bhould be so possessed 
or entitled, should refuse or neglect to reside at & 
make use of the mansion house as his common 
X>lace of abode & residence, or should wilfully 
suffer the same to fall into decay, or should con- 
vert or alter the garden or demesne lands to other 
Xmrposes than those for which the same were then 
used & occupied, unless with the express consent 
of his trustees, then the limitation in his favour 
should cease : — Held : the trustees could not 
dispense with the condition as regarded residence, 
their power being limited to the case of an altera- 
tion of the garden & demesne lands. — Wynne v. 
Fletcher (1857), 21 Beav. 430 ; 53 E. R. 423. 

2678. “Permanent home.”] — By her 

will dated in 1913 testatrix gave her dwelling- 
house to her niece, & she also bequeathed to 
trustees the sum of £7,000 ux>on trust for invest- 
ment, eSc to pay the income to her said niece, 
“ in order to enable her to i*esido in the dwelling- 
house . . . for & during the term of her natural 
life or until she shall voluntarily cease to make 
the said dwelling-house her x>ermanent home 
without power of anticipation & after her death ” 
testatrix directed her trustees to hold this sum A 
the investments rep resenting it in trust for such 
person or Iversons for such xmrposes & in such 
manner as her niece should by deed or will axjpoint 
& in default as part of testatrix’s residuary estate, 
“ Provided, however, that in the event of my said 
niece voluntarily ceasing to make the said dwelling- 
house her permanent home as aforesaid, I direct 
that the said sum of £7,000 & the investments 
representing the same shall fall into residue ” :■ — 
Held : (1) the gift was to the niece for her life or 
until she voluntarily ceased to make the dwelling- 
house her permanent home, whichever first 
happened, <fc the x^rovision against ceasing to make 
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B. (b). 

26751. Whether sufficiently certain - 
Condition to reside in particular house. J 
— Gardiner v. Gardiner, [1920 J St. 
R. Qd. 154.— AUS. 

p. — - Condition that beneficiary 
should retain possession of adjoining 
/property.} — hi the Will of Nilkn, 
Ktod v. Nilkn, [1908] V. L. R. 332.— 
AUS. 

q. - — Condition not to reside at 

specified /dace for one year.} - Devise ill 
lee provided devisee comes to live Jfc 
reside on the land devised during the 
term of his natural life ” ; with gift, 
over provided devisee does not come 
to reside on Hie said land so devised to 
him within one year after in y decease ” : 
— Held, : the condition as to residence 

of the devisee was void for uncerta in ty ; 
6ci t was a condition subsequent, & not 


a eondition precedent to the acquisition 
of the lami devised, but a condition of 
its retention. — Re Ross (1904), 24 
C. L. T. 231 ; 7 O. L. R. 493 ; 3 
O. W. R. 405 —CAN. 

r. — .]— Land was devised to the 
devisee after the death of her mother, 
testator having directed in the event, 
of the devisee not coming to live 
thereon that, it should be rented, & 
the rent paid to the devisee, the land 
to come to her heirs afterwards : — 
Held: these words did not operate to 
make the devise contingent or to inter- 
fere with her estate in fee ; & in any 
circumstances the language was too 
indefinite, if the clause wuh not invalid 
to create a forfeiture. — Hamilton r. 
McKellar, 20 Or. 1J0 .— CAN. 

t. .] — Testator bequeathed the 

residue of his property to his brother, 
X., at present residing in I., New 


Zealand, provided that lie or any of 
Ids sons came to live at M. within 
one year after testator's death, & in 
the event of X., or any of his sons not 
so coming to live at M., he bequeathed 
the residue to his brother A. : - Held : 
the condition us to residence was too 
vague to be enforced, & was void for 
uncertainty, & that X. was entitled 
to the residue of the estate absolutely. 
— Re M'Olkary, Moffat v. M‘ Cleary, 
[1923J 1 I. R. 16.— IR. 

a. Effect of condition becoming 
illusory .] — Testator by will left two 
1 aril is to his son M., & by a codicil he 
provided that in the case of ids son It., 
who was then in New Zealand, wishing 
to return Sc to settle in his native 
country, one of tho farms should be 
given to him by testator’s exors. at 
such time & coupled with such condi- 
tions as they might deem expedient. 
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the house her home was not a condition subse- 
quent ; (2) the gift was not invalid either as being 
contrary to public policy or as being too uncertain ; 
(3) if the niece, being a married woman, ceased to 
make the house her permanent home in pursuance 
of her husband’s injunction & because he wished 
to make another house the matrimonial home, the 
legacy would not determine. In such a case she 
would not cease- to use the house as her permanent 
home “ voluntarily,” but in pursuance of her 
legal duty to her husband . — lie Wilkinson, Page 
v. Public Trustee, [1926] Oh. 842 ; 95 L. J. Oh. 
528 ; 135 L. T. 736. 

2679. Condition not to reside abroad.] — 

Re Boulter, Capital <fc Counties Bank v. 
Boulter, No. 2804, poet. 

(c) Other Conditions . 

2680. Condition not to dispute will.]-— Testatrix, 
by her will dated May 18, 1861, gave the usufruct 
of her estate to her son, applt., charged with certain 
annuities in favour of her daughters & sisters, 
subject to the following condition: — “ Je veux et 
ordonne et ma volonte expresse est que si mes 
dites filles, ou aucune d’elles, venait a faire soit 
directement ou indirectement aucune demarche 
quelconque pour contester rnon present testament , 
qu’alors et dans ce cas mes dites filles, ou aucune 
d’elles qui voudraient ainsi chercher a contester 
mon present testament, soient privies ou soit 
privee de to us droits quelconques dans ma dite 
succession, et de la rente viagdre susdite, et que 
quant a celles ou cello qui voudrait contester mon 
dit testament, le legs a elle fait de la dite rente 
soit rnon avenu et caduc ; car telle est mon 
intention expresse.” 

One of the daughters, her husband being co- 
pltf, with her pro Jornia by protracted litigation, 
unsuccessfully impugned the will, as not having 
been duly executed, & as having been obtained by 
fraud & captation, & undue influence of applt. 
They obt ained a decree of the Superior Ct. ; 
avoiding the will on the ground of informal 
execution, which was reversed by the Ct. of Q.B. 
of Quebec ; the Superior Ct. then on remand dis- 
missed the suit, having decided the issues as to 
fraud & undue influence against them. Those 
issues were finally abandoned by their counsel in 
oral argument before the Privy Council. 

In an action brought thereafter by resps. (the 
daughter & her husband) to recover from applt., 
in respect of the annuity charged upon the estate 
as above, in which applt. pleaded a forfeiture 
thereof by female resp. under the penal clause by 
reason of said litigation : — Held : according to 
t he true construction of the clause, it was neither 
void for uncertainty, nor contrary to good morals, 
nor prohibited by any positive law, nor contrary 
to public policy. — Evantur el v. Evantuuel 
(1874), L. II. 6 P. C. 1 ; 43 L. J. P. C. 58 ; 31 L. T. 
105 ; 23 W. It. 32, I*. C. ; previous proceedings 
(1869), L. K. 2 P. C. 462, P. C. 

Annotations — Retd. Maxim Nordenfelt Guiin Ammuni- 
tion Co. v. Nordenfelt, 1 1 803] 3 Ch. 030 ; Wilson r. Candor, 
119081 1 It. B. 729 ; Pullen r. Pullen & Holding (19 20), 
123 L. T. 203. 

2681. Condition as to interest in heirlooms. 1 — 

Re Kxmoutii (Viscount), Kxaiouth (Viscount) 

V. Praed, No. 2068, ante. 


2682. Condition not to associate with specified 

relatives.] — Testator by his will gave his 
residuary estate to trustees upon trust to pay the 
income to K. for life, & after her death to divide 
the corpus among her children. By a codicil he 
declared that if she “ shall in any way associate, 
correspond, or visit with any of my present wife’s 
nephews or nieces,” etc., then the iife interest was 
to be forfeited & a gift over was to take effect. 
On an originating summons taken out to ascertain 
the effect of the codicil upon the original gift : — 
Held : the condition was void for uncertainty. — 
Jeffreys v. Jeffreys (1901), 81 L. T. 417 ; sub 
nom. Re Jeffreys, Jeffreys v. Jeffreys, 17 
T. L. If. 356. 

2683. Condition as to marriage with person of 
ample fortune — “To maintain her in comfort & 
affluence.”] — W. devised <fc bequeathed all proper- 
ties, real, freehold, & personal of which he might 
die entitled to trustees upon trust to pay to his wife 
during her natural life the annual income to arise 
from his estates, subject to legacies to his two 
daughters & a son devised & bequeathed the residue 
of his estates Ac properties of every kind by way 
of contingent- remainders to two of his sons Sc his 
two daughters respectively, Sc continued : ‘‘In 
case my dear wife M. should marry again a person 
of ample fortune to maintain her in comfort Sc 
affluence then I revoke the bequest of the life 
estate in my estates,” & directed the provision 
made for bis children to take effect on their reaching 
twenty-one years or sooner if his exors. approved, 
but in case all his children died before twenty-one, 
which did not happen, then he bequeathed to his 
wife all his property. Testator was a land agent, 
his annual income, exclusive of that derived from 
investments subject to the trusts of certain settle- 
ments, was about £150 derived from the manage- 
ment of landed estates, Ac he also was tenant pur 
autre vie of a residence Ac lands. 

Some years after testator’s death his widow inter- 
married with F., who it was admitted was a person 
of ample fortune, had settled £10,000, over which 
M. was given a power of appointment by will, 
was well able to maintain his wife in comfort & 
affluence, A: in fact did so. 

On a summons asking whether the life estate of 
M. had determined by her marriage with F. : — 
Held : deciding the case as a pure question of 
construction, A: construing the words “ comfort 
Ac affluence ” with reference to testator’s x>osition 
in life, Ac to the fact that F. was in a position to 
maintain his wife in the state to which she had been 
accustomed, the defeasance of her life estate was 
not too vague to be enforced but was perfectly 
good .— Re Moore’s Trusts, Lewis v. Moore 
(1906), 90 L. T. 44. 

2684. Condition to retain testator’s name — On 
marriage.] — Testator directed that in the event of 
any of his daughters marrying, such daughter 
should retain the name of G. as an addition to the 
surname of her husband, Ac in the event of her 
failing to do so she should forfeit all benefits under 
the will : — Held : without further directions as to 
the manner in which the surname should be used, 
the forfeiture clause was void for uncertainty. - - 
Re Cassiot, Brougham r. Kose-Gassiot (1907), 
51 Sol. Jo. 570. 


The farms were wold in a suit, under an 
order which reserved the question of the 
rights of tho parties in respect of the 
proceeds, & realised £1,100 & £400, 
respectively. Tho exors. wore dead. 
K. had never returned. &. was stiii in 
New Zealand : — Held ; the proceeds of 
the two farms should be divided into 


1 wo equal ] >arts, t hat K. was entitled 
to be paid one moiety without returning 
to t his country. — Oiohkkiiy v. Ritchie, 
11901] 1 I. It. 437.— IR. 

b. (Condition that beneficiary should 
not allow his mother to reside on his 
estate.] — Wemyhs v. Wemyss’s Trus- 
tees, [1921] 8. C. 30.— SCOT. 
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B. (o j. 

o. Condition as to death of bene- 
ficiary before receiving legacy .] — A gift 
over of residue in the case of death of 
the legatee before actually receiving the 
legacy is void for uncertainty. — Re 
Hudson, [1912] V. L. It. 140.-— AUS. 
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Wills. 


Sect. 3. — Validity; Sub-sect. 2, B . (c) ; sub-sect. 
3, A .] 

2685. Condition relating to forfeiture on aliena- 
tion.] — Bequest of share of residue to J. for his own 
use absolutely, with a gift over in the event of J. 
being unable at any time prior to the actual pay- 
ment of the share to give a receipt for the same by 
reason of his having committed or suffered any act 
whereby he had deprived himself of the right to 
the benefit of such share. Before the money was 
handed over, J. had committed an act of bkpey., 
which was followed by a receiving order & adjudica- 
tion Held : the contingency was described with 
definite certainty, 6c consequently the gift over 
was not void for uncertainty, but took effect. — 
lie GOULDEIt, Goulder v. Goulder, [1905] 2 Oh. 
100 ; 74 L. J. Oh. 552 ; 93 L. T. 103 ; 53 W. 11. 
531 ; 49 Sol. Jo. 481. 

2686. Condition against control of parent.] — 

Three-fourths of testatrix’s residuary estate were 
given upon trust to pay the income to her two 
grandchildren up to Dec. 31, 1927, & then to divide 
the corpus between them. In case either grand- 
child should die before that date without leaving 
lawful issue his or her share was given to other 
persons, 6c the will then contained a declaration 
that if at any time on or before Dec. 31, 1927, 
either one or both of the grandchildren should 

live with or be or continue under the custody, 
guardianship or control of their father ... or 
be in any way directly under his control, all 
benefits, profits 6c income provided to be given 
under this my will to both or either one of them, 
as the case may be, shall thereby cease 6c deter- 
mine, 6c it shall be at all times & under all circum- 
stances an absolute condition of either one or both 
of them receiving any income, benefit or legacy 
under this my will that lie or she or both of them 
shall separately Ac individually continue to live 
free from his direct influence & control.” In case 
of forfeiture of the interest of a grandchild under 
this condition his or her forfeited share was to be 
held upon the trusts declared on the happening 
of the death of the grandchild before Dec. 31, 1927, 
without leaving lawful issue: — Held: (1) the 
clause was a condition in defeasance of an interest 
previously given ; (2) it was void as being contrary 
to public policy, because it was inserted with the 
object of deterring the father from performing his 
parental duties, 6c also because it was an attempt 
to interfere with the discretion of the ct. as to the 
custody 6c maintenance of its wards ; (3) the 

condition was bad on the ground of uncertainty. — 
He Sandbrook, Noel v. Sandbrook, [1912] 2 Ch. 

471 ; 81 E. J. Ch. 800 ; 107 L. T. 148 ; 50 Sol. Jo. 
721. 

^ ^ "‘fr *° ^ 7?c Lanyon, Lanyon v. L an yon, 

G 62 7 J 2 On. 264. 

2687. Condition against marriage with specified 
persons — Inaccurate description of persons.] — By 

his will testator made certain bequests of per- 
sonalty & a devise of a freehold house in favour of 
his son, pltf., on his attaining twenty-five, 6c be- 
queathed the residue of his estate to the Public 
Trustee upon trust in certain events for testator’s 
brother absolutely. By a first codicil made on the 
same day as the will testator directed that if his 
son should marry a certain lady therein named he 
should forfeit all benefits given by the will which 
should then devolve, according to the trusts of the 
residue, as if his son had died immediately after 
testator s death without attaining twenty-one Ac 


without leaving issue. By a second codicil 
testator extended the condition to marriage with 
a second lady therein named. Testator died in 
1918, Ac in 1921 pltf. having attained twenty-one, 
married his present wife, who was not one of the 
ladies mentioned in the codicils. In Feb. 1924, 
he attained twenty-five, Ac became entitled on 
possession to the real Ac personal property 
bequeathed. Both the ladies mentioned in the 
codicils were living, Ac one had married, Ac her 
husband was still alive. Neither of the ladies was 
fully Ac accurately described in the codicils, as in 
both cases testator had omitted the second 
Christian name, Ac in one he had given the lady 
the surname of her step-father. But pltf. in his 
atlidavit had identified the individuals intended. 
On a summons by pltf. asking whether the pro- 
visions in the codicils for forfeiture were valid, or 
void for uncertainty otherwise : — Held : (1) the 

condition was not void for uncertainty, nor illegal, 
inasmuch as it was only in partial restraint of 
marriage with particular persons ; (2) the condition 
was also not impossible of fulfilment so long as 
pltf. 6c either of the two ladies survived ; 6c there- 
fore appet. took what was bequeathed to him 
subject to defeasance on breach of the condition 
at any time.— lie Bathe, Bathe v. Public 
Trustee, [1925] Ch. 377 ; 133 L. T. 132 ; suh 
nom. Re Bathe, Public Trustee v. Bathe, 95 
L. J. Ch. 37. 


Sub-sect. 3. — Conditions Repugnant to 
« Interest of Beneficiary. 

A. In General. 

2688. Whether valid.] — If land be devised upon 
condition, or reserving rent, it is void, for the 
reservation of rent, or re-entry cannot be good but 
in respect that the reservor may by possibility 
fake advantage of it, Ac the heir cannot have that 
which his ancestor himself could never have. — 
Anon, (undated), Plowd. Qrs. 3a, No. 38 ; 75 
E. K. 860. 

2689. — .] -Conditions which are repugnant 

to the estate to which they are annexed are 
absolutely void, A may consequently be dis- 
regarded (Lindley, L.J.). —Harbin v. Master- 
man, [1894] 2 Ch. 184 ; 03 E. J. Ch. 388 ; 70 E. T. 
357 ; 10 T. E. R. 340 ; 38 Sol. Jo. 300 ; 7 R. 159, 
C. A. ; affd. sub nom. Wharton v. Masterman, 
[1895] A. C. 180. 

Annotations : — Refd. Weatherali v. Thornburgh (1878), 8 

Oh. D. 261 ; Re Travis, Frost v. Great orex, IU)00) 2 Ch. 

641; He peloitte, Griffiths v. Dcloitte, (I02GJ Ch. 60. 

Mentd. Talbot v. Jovcrs (1876), L. It. 20 Eq. 266. 

2690. Condition postponing free enjoy- 

ment.] — Devise to J. for life, remainder to his first 
Ac other sons in tail male ; with a proviso, that if 
t he devisees entitled to the possession of the estates 
shall be severally under the age of twenty-six, 
the trustees shall receive the rents, Ac apply them 
as directed. J. died, leaving a son under twenty- 
six : — Held : the proviso was void as against 
him. — Eade v. Holford (1703), Amb. 479 ; 3 

Burr. 1410 ; 1 Wm. Bl. 428 ; 27 E. R. 313. 

Annotation: — Refd. Southampton r. Hertford (1813), 2 

Voh. B. 64. 

2691. .] — Testator, by his will, be- 

queathed to his exors. Ac trustees all the East 
India stock which should be standing in his name 
at his death, upon trust to accumulate the dividends 
until T). should attain twenty-live, Ac then to 


PART XIII. SECT. 3, SUB-SECT. 3.— A. 

2690 i. J f father valid — Condition post- 
poning free <njou merit.) — In the Will of 
Bjokerbikk, Bickerdike v . Hill, 


11918] V. L. R. 191.— AUS. 

2690 ii. .) — Any attempt by 

a testator to postpone the payment of a 
pecuniary legacy given to a person of 


full age is null & void as fettering the 
enjoyment of the gift, unless there is a 
gift over. — Re Carter, Hardino v. 
Carter, 21 N. Z. L. R. 227.— N.Z. 
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transfer the principal together with such accumula- 
tions, to D., his exors., administrators, or assigns, 
absolutely. The will contained also a residuary 
bequest. Testator had £2,000 East India stock 
standing in his name at his death : — Held ; f). 

took an immediate vested interested in that legacy, 
although he was a minor at testator’s death — 
A, accordingly the ct. ordered the stock, with its 
accumulations, to be transferred to him on his 
attaining twenty-one. — Saunders v. Vautieii 
(1841), Cr. A Ph. 240 ; 10 L. J. Ch. 354 ; 41 E. R. 
482, L. C. 

Annotations: — Distd. Curtin v. Lukin (1842), 5 Boav. 147. 
Consd. Looming v . Shorratt (1842), 2 Hare, 14. Apld. 
Ilam in ell r. Oillow (1845), 15 L. J. Ch. 35. Distd. Joy v. 
Aspimvall (1854), 23 L. T. (). 8. 206. Apld. Re Smith's Will 
(1855), 20 Beav. 197. Distd. Oddio r. Brown (1859), 4 
Do G. A J. 179. Apld. Re Jacob’s Will (1861), 29 Boav. 
402. Consd. Pearson v. Dolman (1866), L. U. 3 Kq. 315. 
Apld. lie Be van’s Trusts (1887), 34 Ch. D. 716. Distd. 
lie Johson, Jobson v. Richardson (1889), 44 Ch. D. 154. 
Apld. lie Johnson, Mills v. Johnston, [1891] 3 Ch. 204 ; 
Wharton v. Mastorman, [1895] A. O. 186 ; lie Thompson, 
Grlfllth v. Thompson (1890), 44 W. R. 582. Refd. 
Lister v. Bradley (1841), 1 Hare, 10; Posting v. Alien 
(1844), 5 Haro, 573 ; Packham r. Gregory (1845), 4 Hare, 
39G ; He Rouse’s Estate (1852), 9 Haro, 619 ; Chance v. 
Chance (1853), 16 Boav. 572 ; lie Colson’s Will Trusts 
(1853), 2 Eq. Hop. 257 ; Kingr. Isaacson (1853), 1 Sin. 8c 
G. 371 : Potty v. Potty ( 1 853 ), 22 L. J. Oh. 1 065 ; Laxt-on 
r. Eodlo (1854), 19 Boav. 321; Lonsdale v. Bei*clitoldt 
(1854), Kay, 646 ; Rc Clulow’s Trusts (1859), 28 L. J. Ch. 
696; Gosling v. Gosling (1859), John. 265; Ingram v. 
Suckling (1859), 33 L. T. (J. S. 89; Dundas v. Wolfe 
Murray (1863), 1 Hem. A M. 425; Re Baxter’s Trusts 
(1864), 4 Now ltcp. 131 ; Hilton v. Hilton (1872), L. R. 
14 Eq. 4G8 ; Weatherall v. Thornburgh (1878), 8 Ch. D. 
261 ; Re Judkin’s Trusts (1884), 50 L. T. 200 ; Re Wrcy, 
Stuart v. Wrcy (1885), 30 Ch. 1). 507 ; Harbin v. Master- 
man, [1896] J Oh. 351 ; Rc Travis, Frost v. Greatorex, 
[1900] 2 Oil. 541 ; Rc Nunburnholmo, Wilson v. Nunburn- 
holme, [1912| 1 Ch. 489. 

2692. - - — Testator gave a legacy to 

trustees for the maintenance of A. A B. during 
their minority, “ A when A so soon as the youngest 
child should have been born twenty-one years,” 
to “ pay A divide ” it between them, if they 
should then both be living. But if either of them 
should be then dead, then he gave his moiety 
over to other persons. They both died before the 
youngest would, if living, have attained twenty- 
one, but A., the eldest-, had attained that age : — 
Held : A. took a vested interest, A his repre- 
sentatives were entitled to a moiety. — He Smith’s 
Will (1855), 20 Beav. 107 ; 24 L. J. Ch. 4 00 ; 2! 
L. T. O. S. 322 ; 1 Jur. N. S. 220 ; 3 W. R. 277 ; 
52 E. R. 578. 

2693. .] — Unless there is in a will, or 

some codicil thereto, a clear indication of an 
intention on the part of the testator, not only 
that his devisees are not to have the enjoyment 
of the pi’operty lie has devised until they attain 
twenty-five, but that some other person is to have 
that enjoyment ; or unless the propert y is so 
clearly taken away from the devisees, up to the 
time of their attaining twenty-five, as to induce the 
ct. to hold that, as to the previous rents A profits, 
there has been an intestacy, the ct-. does not 
hesitate to strike out of the will any direction that 
the devisees shall not enjoy it in full until they 
attain the age of twenty -five years. 

Expressions in a codicil of testator’s desire that 
real A personal property given by his will should 
not be enjoyed by any of the successive devisees 
till twenty -five, A direction to accumulate in the 
meantime : — Held : inoperative, there being no 
gift over. 


The principle of this ct. has always been, to 
recognise the right of all persons who attain the 
age of twenty-one to enter upon the absolute use 
A enjoyment of the property given to them by a 
will, notwithstanding any directions by testator 
to the effect that they are not to enjoy it until 
a later age — unless, during the interval, the pro- 
perty is given for the benefit of another. 

If the property is once theirs, it is useless for 
testator to attempt to impose any fetter upon 
their enjoyment of it in full so soon as they attain 
twenty-one ; A upon that principle, unless there 
is in the will, or in some codicil to it, a clear 
indication of an intention on the part- of testator, 
not only that his devisees are not to have the 
enjoyment of the property he has devised to them 
until they attain twenty-five, but that some other 
person is to have that enjoyment, or unless the 
property is so clearly taken away from the devisees 
up to the time of their attaining twenty-five as 
to induce the ct. to hold, that, as to the previous 
rents A profits, there has been an intestacy— the 
ct. does not hesitate to strike out of the will any 
direction that the devisees shall not enjoy it in 
full until they attain the age of twenty-five years 
(Page Wood, V.-C.). — Gosling v. Gosling (1859), 
John. 205 ; 5 Jur. N. 8. 910 ; 70 E. R. 423 ; 
subsequent proceedings, sub noun. Christie v. 
Gosling (1800), L. R. 1 11. L. 279, H. L». 

Annotations : — Apld. narhln v. Mastorman, [1894] 2 Ch. 

184. Consd. Wharton v. Mastorman, [1895] A. C. 186. 

Apld. Re Couturier, Couturier v. Shea, [1907] 1 Ch. 470 ; 

Re Jeffery, Nussoy v. Jeffery (1913), 110 L. T. 11. Refd. 

Re Parry, Powell v. Parry (1889), 60 L. T. 489 ; Re 

Johnston, Mills v. Johnston, [1894] 3 Ch. 204; lie Tre- 

vanlon, Trevanion v. Lennox, [1910] 2 Ch. 538. 

2694. .] — Request of residue to four 

sons equally, but the capital not to be divided 
until they should all become settled in life ; the 
interest of their portions alone to be paid after 
they were all provided for, until they severally 
became thirty years old, when the capital to be 
placed at their disposal : — Held : the sons were 
entitled to payment of the capital on attaining 
twenty-one. — lie Jacob’s Will (1801), 29 Beav. 
402 ; 4 L. T. 104 ; 7 Jur. N. 8. 302 ; 9 W. R. 474 ; 
54 E. R. 083. 

2695. .] — -Testator gave all his pro- 

perty, real A personal, to trustees for division 
among his children, their shares to be paid when 
they respectively attained twenty-eight. The 
will further contained a clause cutting down the 
children’s shares to £1,000 each in the case of 
sons, A to £500 in the case of daughters, if any of 
them should embrace a religious life : — Held : 
there was an absolute gift to the children vesting 
on testator’s death, A the provision as to payment 
at twenty-eight was nugatory ; A the clause as to 
embracing a religious life was a condition repugnant 
to the former gift, A must be disregarded. — Re 
Thompson, Griffith v, Thompson (1896), 44 
W. R. 582 ; 40 Sol. Jo. 544. 

2696. Condition limiting free enjoyment.] — 

Testator gave his personal A landed estates to A. 
for life, A afterwards to B. for life, A then to the 
eldest son of (-., A afterwards to his second, third, 
or any later sons he might have by 1)., A then to 
the eidest son A other sons successively of E. ; 
but all these to be subject to the outpayments A 
legacies following. Testator declared, “ that if the 
legacies A conditions of his will were not complied 


2696 i. Condition limit inu free 

enjoyment.] — Re Lkhtrr, Burton v. 
Lestkr (1906), 7 S. R. N. S. W. 58 ; 23 
N. 8. W. W. N. 240.-— AUS. 

2696 il. .] — Testator by lvis 

will appointed his wife & another the 
exocntrix & ox or. thereof & gave, 


devised & bequeathed to his wife all his 
T. real estate A personal property to 
deal with as she A her eo-exor. deemed 
lit : — Held : there was an absolute gift 
of the T. estate A personal property to 
testator’s widow for her own benefit. — 
In the Will of Hendy, Hayes v. 


[1913 JV. L R. 559. -AUS. 

2696 iii. .] — Re Bowrrman 

(1918), 14 Tas. L. R. 18.— AUS. 

2696 iv. .] — A condition in 

restraint of sale annexed to a devise in 
fee is void in law as being repugnant 
to the nature of an estate in fee. — 
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with exactly, then he left all the advantages of it 
to the next person in succession, subject to those 
legacies, So so on, unless they were discharged.” 
He gave many legacies So annuities by thirteen 
codicils, which, if not paid, those who were to 
inherit his personal estate were to be subject to 
the penalties in his will, So his personal estate was 
to go to the next he had entailed it on. C. had 
several sons : — Held : subject to the prior life 
estates, the eldest son of C. took the personal 
estate absolutely. 

It is the duty of the ct. to give effect to the 
intention of testators, as far as the rules of law 
will permit ; but if testator uses words, which by 
their plain import give an absolute estate, the 
circumstance of his giving the same absolute estate 
to a succession of legatees, in a manner in- 
compatible & inconsistent with the free enjoy- 
ment of the property plainly given to the first, 
will not authorise the ct. to alter the effect of the 
words by which that property is given. 

The first legatee of a quasi estate tail in per- 
sonalty takes the absolute interest, notwith- 
standing a manifest So avowed intention to give 
a succession of limited interests. 

The words of a will must be construed with 
reference to the subject-matter, So the same words, 
even in the same sentence, may have one effect 
in their application to real estate, So another 
effect in their application to personal estate (Lord 
Langdale, M.R.). — Byng v . Htr afford (Lord) 
(1843), 5 Beav. 558; 12 L. J. Oh. 109; 7 ,Tur. 
98 ; 49 E. R. 094 ; affd. sub nom. Hoard v. Byng 
(1844), 10 Cl. So Fin. 508, II. L. 

Annotations : — Consd. Watkins v. Williams ( 1 8 /> 1 ) , 3 Mac. Sc 

G. 622. Refd. Mussumat Bhoobum Moyee Dehia v. Ham 

Kishore Aohnrj Chowdliry (1865), 10 Moo. ]nd. App. 271). 

2697. .] — Testator gave to trustees 

all his property upon certain trusts, So directed 
that certain specified sums of money should be 
invested for the benefit of his four sons on their 
attaining twenty-one, such sums to be applied 
as the trustees in their discretion might think fit ; 
So he further directed that the sums specified 
should be very judiciously invested, as they were 
intended specially for the advancement in life of 
the respective recipients : — Held- : the sons were 
absolutely entitled to the legacies, freed from the 
exercise of any discretion on the part of the 
trustees. — Re Johnston, Mills v. Johnston, 

1 1894] 3 Ch. 204 ; 03 L. J. Ch. 753 ; 71 L. T. 392 ; 
42 W. R. 010 ; 38 Hoi. Jo. 504 ; 8 R. 503. 

2698. .] — Where there is what amounts 

to an absolute gift, that absolute gift cannot be 
fettered by prescribing a mode of enjoyment 
(Swinfen Eady, M.R .).-— Re Nelson, Norris 
v. Nelson (1910), [1928 J Ch. 920, n. ; 97 L. J. 
Ch. 443, n. ; 140 L. T. 371, n., C. A. 

Annotation Refd. He Smith, Public Trustee r. Aspinall, 

r 1 928 J Ch. 915. 

2699. Donee restrained from cutting 

timber.] — Testator gave freehold, copyhold & 
leasehold estates, So personal estate, to his sister 
absolutely, subject to a condition that, unless she 
made disposition thereof by will or otherwise, 
it should go to J., his heirs, exors. So administrators ; 


but in the event of his death without male issue, 
then over ; but he restrained J. from felling 
timber on pain of forfeiting his estate So interest. 
The sister occupied the estate for many years, 
together with other property purchased by herself, 
& she, by her will, disposed of the whole, certain 
portions of which she gave to L. for life, So then 
to the same J., his heirs, exors. So administrators, 
but with a like executory devise over, So a like 
prohibition against his cutting timber, So a proviso 
that, he should keep the leaseholds fully estated 
with three lives. J. cut timber largely, So com- 
mitted other waste, So upon his death without 
leaving male issue, the persons interested under 
the executory devise over filed this bill to make 
his estate liable for the waste committed : — Held : 
although, when there was such a devise as in 
the present case, the devisee might cut timber 
so that he did not commit destructive or equitable 
waste, yet, in the event of the executory devise 
over taking effect, the persons interested under 
it would be entitled to an account against his 
estate for all timber beyond what was required 
for necessary repairs, &, although the instrument 
creating the disposition declared that the breach 
of the prohibition should be on pain of forfeiture, 
still forfeiture was not the only remedy of the 
executory devisees. 

There is no tiling repugnant in annexing such a 
condition to an estate in fee for the benefit of an 
executory devisee, if it be annexed during the life 
of the first devisee only (Turner, L.J.). — Blake 
v. Peters (1893), 1 De G. J. So 8m. 315 ; 1 New 
Rep. 503 ; 32 L. J. Oh. 200 ; 9 L. T. 247 ; 9 Jur. 
N. S. 830 ; 11 W. R. 409 ; 40 E. R. 139, L. JJ. 

Annotation : Reid. He Will lames, Androw v. WilliatncB 

(1884), 52 L. T. 41. 

2700. Condition to carry on business.] — 

Testator in this action, who died in 1890, by will 
bequeathed to his three sons, in equal shares, his 
business of a scientific instrument maker, So the 
goodwill, stock-in-trade, <fc plant thereof, including 
the lease of the messuage or factory on which the 
same was carried on, upon condition that they 
paid to his wife during widowhood an annuity of 
£150, So he required his sons within three months 
of his death to declare in writing whether they 
accepted the conditions or not ; if one son should 
accept & the others refuse, testator bequeathed the 
entirety of the business to the son so accepting ; 
So it was by the will provided that, if testator’s 
sons should cease to carry on the business, the 
messuage or factory should thereupon fall into 
So form part, of Ills residuary estate. The three 
sons accepted the bequest, of the business upon the 
conditions expressed in the will. In Jan. 1891. 
M„ one of the sons, retired So assigned his share in 
the business to his brut hers. On Nov. 15, 1892, 
the two sons who had continued the business 
assigned it to a limited co. The arts, of assocn. 
of the co. provided that the two sons should be 
managing directors for life if they continued 
qualified. All the shares of the co. had been 
issued to the two sons or their nominees, but 
certain debentures had been issued to outsiders. 
The business was then carried on by the sons as 


Lucas v. Goijue, [1920] N. Z. L. R. 
28 .— N.Z. 

2696 v. -.] — The position of 

an absolute unlimited owner subject to 
a conditional gift over is unknown to 
the law of England, but well known to 
the Scotch law. Hence in Scotland, 
although a conveyance to u man “ & 
his heirs & assigns whomsoever ” makes 
liim an absolute owner or fiar , there 
may follow a valid conditional 


tion or gift over to which, on the 
occurrence of the contemplated events, 
effect will be given. — Barstow v. 
Black, Pattjson r. Henderson (1808), 
L. R. 1 8c. & Div. 392.— SCOT. 

2696 vi. .] — Brown v. 

Brown’s Trustees (1890), 17 It. 
(Ct. of Bess.) 517 ; 27 Sc. L. It. 414.— 
SCOT. 

2696 vii. .} — Miller’s 

Trustees t». Miller (1890), 18 K. (Ct. 


of 301 28 8c. L. R. 230.— 

SCOT. 

d. Devise over “ in case my 

son shall die intestate or without issue.” I 
— Testator devised certain lands to his 
son H. in fee, with a devise over, & ** in 
case my son H. shall die ini estate or 
without, issue ” : — Held : “ or ” must 
be read “ and ” & the condition was 
Inoperative. - He Babcock, 9 Or. 427. 
—CAN. 
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managing directors of the co. This was an 
originating summons taken out by the trustees 
of the will for the decision of the question whether 
the leasehold messuage had fallen into testator’s 
residuary estate. The co. & the debenture- 
holders appeared & submitted to the jurisdiction : 
- — Held : the direction that the leasehold messuage 
should fall into the residue was not a condition 
repugnant to, but must be construed as part of 
& as qualifying, the previous absolute gift to the 
sons ; it was not necessary that all three sons 
should carry on the business, & the retirement of 
one son <fe assignment of his share to the others 
was not a ceasing to carry on the business ; but 
the sons ceased to carry it on when they assigned 
it to the co. for the purpose of its being carried 
on by the co., & the leasehold messuage then fell 
into the residuary estate. — He Sax, Bahned v. 
Sax (1893), 62 L. J. Ch. 688 ; 68 L. T. 819 ; 41 
W. Ti. 584 ; 37 Sol. Jo. 560 ; 3 R. 638. 

2701. Condition to erect & maintain monu- 

ment.] — Testator by his will devised two freehold 
farms to his nephew on condition that he should 
set apart the rents & profits thereof for the term 
of five years ” for the use & purpose of erecting 
on some portion,” suggesting a particular situation, 
a monument to the memory of J. L., & at the 
expiration of the five years he directed that his 
nephew should enjoy three-fourths of the rents 
& profits, but should devote the balance or 
remaining one-fourth towards the maintenance 
<fc keeping in order of the monument Held : the 
erection of the monument was not intended as a 
mode of enjoyment of the property of the devisee, 
<fc the application of one-fourth of the rents & 
profits was intended to perpetuate the memory 
of J, L., <te, therefore as to such one-fourth there 
was an intestacy. — He Jones, Ranker v. Leth- 
bridge (1898), 79 L. T. 151. 

2702. Condition against embracing religious 

life.] — He Thompson, Griffith v. Thompson, 
No. 2095, ante. 

Gift over of undisposed part of gift .] — See 

Part XVI., Sect. 19, sub-sect. 8, P. (a), post. 

2703. Gift over if donee die intestate.] — 

A devise over in case a prior devisee in fee shall 
die without having made a will is void as depending 
upon a condition repugnant to the preceding estate. 


— Holmes v . Godson (1856), 8 De G. M. & G. 152 ; 
25 L. J. Ch. 317 ; 27 L. T. O. 8. 8 ; 2 Jur. N. 8. 
383 ; 4 W. R. 415 ; 44 E. R. 347, L. JJ. 

Annotation a : — Apld. Barton v. Barton (1857), 3 K. & J. 
512; He Wiloocks' Sottlmt. (1875), 1 Oh. D. 229 ; He. 
Dixon, Dixon v. ObarlcRworth, (1903] 2 Oh. 458 ; He 
Hanbury, Hanbury v. Fisher, [1904] 1 Oh. 415; He. 
Ashton, Ballard v. Ashton, 11920] 2 Ch. 481. Reid. 
Ponnock v. Pennock (1871), L. It. 13 Kq. 144; Shaw v. 
Ford (1877), 7 Ch. D. 669 ; A.-G. v. Ailosbnry (1887). 12 
App. Cob. 672 ; He Dugdalo, Dugdalo v. Dugdale (1888), 
38 Ch. D. 176; Metcalfe v . Metcalfe (1889), 43 Ch. D. 
633. Mentd. Webb v. Sadler (1873), 21 W. R. 394 ; He 
Fitzgerald, Sunnan v. Fitzgerald (1904), 90 L. T. 266. 

2704. —.] — Where there is an absolute 

devise or bequest of real or personal property, 
followed by a gift over in the event of the donee 
dying intestate, the gift over is repugnant & 
void. — Barton v. Barton (1857), 3 K. & J. 512 ; 
3 Jur. N. 8. 808 ; 69 E. R. 1212. 

Annotation : — Mentd. Simons v. Bagnell (1870), 19 W. R. 
217. 

2705. & childless.] — An executory 

gift over in the event of the donee of an absolute 
interest dying “ without a will & childless ” is 
void for repugnancy . — He Dixon, Dixon v. 
Oharlesworth, [1903] 2 Oh. 458 ; 72 L. J. Ch. 
642 ; 88 L. T. 862 ; 51 W. R. 652. 

Annotation : — Reid. He Ashton, Ballard v. Ashton, [1920] 2 
Ch. 481. 

2706. Condition relating to mental 

capacity of donee.] — A gift over by will of real & 
personal property in the event of the original 
absolute donee dying mentally unfit to manage his 
own affairs is repugnant & void as tending to 
contravene the law by providing a different devolu- 
tion of the property from that prescribed by law 
in the event of an absolute owner dying intestate. 
— He Ashton, Ballard v. Ashton, [1920] 2 Ch. 
481 ; 89 L. J. Ch. 583 ; 124 L. T. 374 ; 65 Sol. Jo. 
44. 

2707. Condition not to live under control of 

parent. 1 — He Sandbrook, Noel v. Sandbrook, 
No. 2686, ante. 

B. Conditions in Restraint of Alienation . 

2708. Whether valid.] — Anon, (undated), 2 Co. 
Litt. 223 a. 

A n notation : — ■ Reid. Holmes v. Godson (1856), 25 L. J. Ch. 
317. 


PART XIII. SECT. 3, SUB-SECT. 3.— B. 

2708 1. Whether valid.) — If testator 
gives property to a beneficiary directly 
or absolutely, he cannot validly attach 
a condition that it shall cease to belong 
to liim if he attempt to give it away or 
sell it. — J amkb r. Gaud (1887), 13 

V. L. R. 908. — AUS. 

2708 ii. .] — J., by her will left 

the rents & profits of realty to s. for life, 
&. directed that after the deatli of S. 
the property was to bo sold, &: a share 
thereof was to be given to G. The will 
also contained a proviso that in ease 
G.’s interest was voluntarily or In- 
voluntarily alienated from him, then 
t hat interest was to be forfeited by G. : 
*• - Held : as G. took a vested estate in 
fee In remainder, expectant on the 
death of S., the attempted restraint, 
was void. — G azzard v. Jobbinh (1893), 
14 N. H. W. L. R. (Kq.) 28 ; 9 N. S. W. 

W. N. 106. — AUS. 

2708 ill. .] — Abkew r. Yarvell 

(1893), 14 S. R. N. S. W. 336. — AUS. 

2708 iv. -.]—/((' Lyons, [1908J 

V. L. R. 190.-— AUS. 

2708 v. ,] — Smith v. Perpetual 

Trustee Co., Ltd. & Dklohkry (1910), 
11 C. L. R. 148.— AUS. 

2708 vi. .1 — He MoKellar, 

[1915] V. L. R. 220.— AUS. 

2708 vii. .1 — He Dunn, Dunn v. 


McGowan, 11927] St. R. Qd. 265.— 

AUS. 

2708 viii. .1 —He Drew & Mc- 

Gowan, 21 C. L. T. 186 ; 1 <>. L.R. 575. 

- CAN. 

2708 ix. — —.1—0. devised property 
to his three sons, M., H., & <>., in fee 
simple & in joint, tenancy, adding that 
they “ shall not be at liberty to sell any 
part of my homestead farm herein 
willed, except to each other, so 
descend to their heirs to the third 
generation ” Held ' : the condition 
in restraint of alienation ns void. — 
Galltnoer r. Farlinokk. 6 C. P. 512. 

— CAN. 

2708 x. Karls r. MdAt.tmne, 

G A. R. 145. -CAN. 

2708 xi. .1 -MuFAKiANKr. Hen- 

derson (1908), 16 (). L. B. 172; 11 
(). W. R. 21 8.- -CAN. 

2708 xii. — — .1-- Testator by bis will 
devised certain land to his "son II. 
his heirs & assigns, to have & to hold to 
said H., his heirs & assigns, for his & 
t heir sole & only use forever, subject, to 
t he condition that the said H. shall not 
during his lifotiine either mtge. or sell 
(the land) thus devised to him " : 
Held : the restraint on alienation, being 
limited, was good. — Re Porter (1907), 
9 O. W. R. 197 ; 13 O. L. R. 399 - 
CAN. 

2708 xiii. .1 — He M artin & Dad* 


neau (1906), 11 (). L. R. 349 ; 7 

O. \V. R. 191.— CAN. 

2708 xiv. .1 — Testator by his will 

devised certain real estate to two of his 
nephews subject to the following 
condition : “ But neither of my said 
nephews is to be at liberty to sell his 
half of tho said property to any one 
except to persons of the name of O.’s 
In my own family ; this condition is to 
attach to every purchaser of the said 
property pt : — Held : the condition was 
valid. — O’Sullivan v. Phelan, 17 
O. R. 730.— CAN. 

2708 xv. .] — Testator who died 

in 1854, devised land to his two sons 
in fee “ but not to bo assigned to any 
person, except a son of his, ior the term 
of twenty years from the day of his 
decease ” : — Held : the condition was 
not void, as in general restraint of 
alienation. — Penny man v. McGrogan, 
18 C. P. 132.— CAN. 

2708 xvi. .1 — Tostator devised as 

follows : “1 eIbo will that that portion 
of the wit hin-mentioned lands which 1 
have hereby bequeathed to my son W., 
to my son R., & to my son J. shall not 
be disposed of by them, either by sale, 
by mtge. or otherwise, except by will 
to their lawful heirs ” : — Held : the 
condition imposed by the will was 
invalid, pltf., one of the devisees, was 
entitled f.o hold the land freed from the 
restrictions above mentioned. — Hkdd- 
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2709 . .] — Large’s Case (1587), 3 Leon. 

182 ; 74 E. R. 620. 

Annotations : — Consd. Re Kosher, Kosher v. Roshor (1884), 
26 Ch. I). 801. Keid. Doe d. Mitchlnson v. Carter (1798), 
8 Term Hop. 57. 

2710 . .1 — Spittle & Davie’s Case (1588), 

2 Leon. 38 ; Owen, 8, 55 ; 74 E. R. 339. 

Annotation : -Ref d. Re Kosher, Rosher v. Kosher (1884), 
53 L. J. Ch. 722. 

2711 . .] — Germin v. Ascot (1594), Moore, 

K. B. 364 ; 72 E. R. 631. 

Annotation : — Consd. Corbet’s Case, Corbet v. Corbet 
(1600), 1 Co. Rep. 83 b. Reid. Mildmay’s Case (1606), 6 
Co. Rep. 40 a; Portington’s Case (1613), 10 Co. Rep. 
35 a. 


2712. .] — A devise to his two sons, & if 

either of them or their heirs do sell it, that the gift 
shall be void ; & directing an annuity to be paid 
by them to his eldest son & his heirs, conveys an 
estate in fee. 

This is a void condition, being annexed to a fee 
(per Cur.). — Shailard v. Baker (1600), Oro. Eliz. 
744; 78 E. R. 977. 

A nnotation : —Reid. Meredith v. Wobbor (1666), O. Bridg. 
560. 

2713 . .] — Mitschamp v. Bluet (1617), J. 

Bridg. 132 ; 123 E. R. 1253. 

Annotations : — Consd. Holmes v. Godson (1856), 8 Do 
G. M. & G. 152 ; Rc Rosher, Rosher v. Roshor (1884), 26 
Ch. D. 801. Reid. Doe d. Gill v. Pearson (1805), 6 East, 
173 ; Attwator v. Attwater (1853), 22 L. T. O. S. 150; Re 
Macleay (1875), L. R. 20 Eq. 186. 


LE8TONE V. HEDDLESTONE, 15 O. li. 
280 — CAN. 

2708 xvii. .] — Re Winstanley, 6 

O. R. 315— CAN. 

2708 xviil. . I— After a devise to his 

son C., his heirs & assigns for ever, of 
certain lands, testator added that his 
devise to C., was subject to this express 
condition, that ho should not soil or 
mtge. the land during his life, but with 
power to devise the same to his children 
as he might think fit in such way as he 
might desire : — Held : the caso was 
governed by Re Winstanley, 6 O. R. 315, 
Sc the property was not clothed with a 
trust in favour of the children, but the 
deviseo took it in fee simple with, 
however, a valid prohibition against 
selling Sc mortgaging it during his life. 
— Re Northcote, 18 0. It. 107. — CAN. 

2708 xix. .] — Devise of real 

estate to a son with a condition as 
follows; “ But I direct that before my 
Baid son . . . shall sell, mtge. trade or dis- 
pose of, or encumber the said property or 
any part thereof, or any farm produce 
or timber, that he shall first obtain the 
consent of my sister. . . : — Held : 
the restriction being against all kinds 
of alienation, & in that regard absolute 
Sc unlimited, as the required consent 
was a condition precedent to any kind 
of alienation Sc unlimited ns to time, 
the restraint was void. — M cK\k v. 
McRae, 30 O. K. 54.— CAN. 

2708 xx. .] — By his will P., after 

giving a life estate to his widow, 
devised lands to his son as follows 
" That T. do inherit the same as his 
property on the conditions that ho 
never will or shall make away with it 
by any means but keep it for liis 
heirs ” Held the condition attached 
to the devise was invalid being an 
absolute unqualified restraint on aliena- 
tion . — Re Watson Sc Woods, 14 O. K. 
48— CAN. 

2708 xxi. .] — Devise of real estate 

to two grandchildren in fee, with a 
condition as follows : “ & I further 

will & direct, Sc it is an express condi- 
tion of this my will Sc testament that 
none of the devisees herein . . . that 
is to say neither my said grandchildren 
. . . shall either sell or mtge. the lands 
hereby devised to them ” ; — Held : an 
absolute Sc unqualified restraint on 
alienation Sc so invalid . — Re Siianacy 
& Quinlan, 28 O. K. 372.— CAN. 

2708 xxii. . ] — Testator devised 

land to his three sons, in equal shares, in 
fee simple, adding, “ without power to 
them, or any of them, to charge or alien 
the same or any part thereof except by 
. . . will ” ; — Held : a valid restraint 
on alienation . — Rc Bell, 30 O. It. 318. 
—CAN. 

2708 xxiii. .]— A direction in a 

devise in fee simple that the devisee 
should “ not sell, or cause to be sold, the 
above-named lot, or any part thereof, 
during her natural life, but she shall he 
at liberty to grant it to any of her chil- 
dren whom she shall think proper ” ; — 
Held : a valid restraint upon aliena- 
tion. — S mith v. Fauuht, 45 U. C. R. 
484. — CAN. 


2708 xxiv. .] — Renanp v. Tour- 

angeau (1867), C. K. 5 A. C. 377.— CAN. 

2708 xxv. .] — A clause in a will 

rendering the property therein con- 
veyed unattachable by the creditors 
of the legatee is not valid — Rknaup 
v. GUILLICT (1869). 12 L. C. J. 90, 
P. C— CAN. 

2708 xxvi. .] — A devisee of real 

estate under a will was restrained from 
selling or incumbering it for a period 
of 25 years after testator’s death : — 
Held : as the restraint, if general, 
would have been void the limitation 
as to time did not make it valid. — 
Blackburn v McCallum (1903), 33 
S. O. It. 6 5.— CAN. 

2708 xxvii. .] — A condition in re- 

straint of alienation to a devise in fee, 
even though its operation is limited 
to a particular time, e.g. to the life of 
the devisee, is void in law, as being 
repugnant to the nature of an estate 
in fee simple . — Re Carr, Carr v. Carr 
(1914), 20 B. C\ It. 82. — CAN. 

2708 xxviii. .1 — Muhammad Ab- 

dul Majid v. Fatima Bibi, 1. L. It. 8 
Ail. 39; L. R. 12 Ind. App. 159.— IND. 

2708 xxix. .1 — Abiiutosh Dutt 

r. Doom} a Churn Chattkrjkk, I. L. K. 
5 Calc. 438 ; 5 C. L. It. 296 ; L. K. 6 
Ind. App. 182. — IND. 

2708 xxx. .1 — Abdul Kari 

Khan r. Abdul Qayum Khan (1906), 
1. L. It. 28 All. 342.— IND. 

2708 xxxi. .]— Kidd v. Davikh 

Executors, f 1 920 ] N. Z. L. R. 486. — 
N.Z. 

2708 xxxii. .] — Stewart’s Trus- 

tees v. Stewart (1897), 25 R. (Ct. of 
Hess.) 302 ; 35 Sc. L. It. 298 ; 5 S. L. T. 
232.— SCOT. 

2708xxxiii. — — — Mickel’s Factor 
v. Oliphant (1892), 20 It. (Ct. of Sess.) 
172 ; 30 Sc. L. R. 209.— SCOT. 

2708 xxxiv. .] — Stewart v. Wil- 
kie (1892). 19 It. (CT. of Sess.) 630 ; 
29 Sc. L. Jt. 534.— SCOT. 

2708 xxxv. -Where parents 

during lifetime made over for a price 
certain property to their son, with the 
stipulation that “ the said ground shall 
not be sold or disposed of to a stranger, 
but shall continue to remain among the 
legal heirs”: — Held: this stipulation 
placed a restriction on the son prohibit- 
ing alienation outside of the class 
named, i.e. the legal heirs, creating 
thereby a fidei-commissum conditioned 
to come into existence on a breach of 
the prohibition ; yet mtges. by the 
son, not being absolute alienations, 
did not constitute a breach until 
enforced by a judicial sale. — Joseph 
r. Mulder’s Execittrix, 18 ,S. C. 
20.— S. AF. 

2708xxxvi. .] — IIykltkk’s Heirs 

v. Ryklief’s Executors, J3 S. C. 64.- 

S. AF. 

2708xxxvii. .} — A condition in a 

will that “ all the heirs shall have no 
right under the will to sell certain land 
until the second generation,” is not 
sufficient by itself to create a fidei- 
commissum in favour of the children 
or other descendants of such heirs. — 


Lind v. Calitz, 9 S. C. 268. — S. AF. 

2708 xxxviii. ’] — Nkl v. Nel’s 

Executors, 8 S. C. 189. — S. AF. 

2708 xxxix. .] — A testator who 

in making bequests has in his will 
usod the words, ” I desire that the 
immovable property in my estate shall 
he kept in the family name as long as 
possiblo,” cannot he deemed to have 
imposed a fidei-commissum on the 
property, & to have thereby prohibited 
its alienation outside the family. — 
Rc Carey, 11 S. C. 123 — S. AF. 

2708 xl. .] — Testator after giv- 
ing Sc bequeathing a certain farm to 
his children in equal shares with the 
household furniture in the homestead 
& the movable property in the mill Sc 
appertaining thereto added the follow- 
ing words ; ” But it is my wish that 
my children shall not alienate tho 
aforesaid property from the family : 
—Held: in the absence of a clearly 
expressed intention to prohibit, such 
alienation, no fidei commission was 
created by tho will . — Ex p. Tkrwin 
(1908), 25 S. G. 890.— S. AF. 

2708 xli. .1 — Re Jager r. 1)K 

.1 ag Eli (1909), 3 Buch. A. G. 555.-- 
S. AF. 

2708 xlii. .] — Ltpschitz & Toocu 

v. KaubeniiETMER (1909), 26 S. G. 78. 

— S. AF. 

2708 xliii. . 1— Husband & wife by 

joint Mill bequeathed certain portions 
of land to their five sons Sc, after 
expressing a wish that if any of the sons 
wished to let or sell their portions they 
should give the first preference to one or 
more of tho brothers, added tho words 
” the above are our wishes Sc conditions 
with respect to all tho said portions of 
laud because we desire that the land 
shall remain to our sons Sc their de- 
scendants ” : — Held: no fidei com- 
mission in favour of the sons’ descen- 
dants was created by the will. — Re 
Louuens Estate, LI 91 2] G. P. D. 643. 
— S. AF. 

2708 xliv. .] — Where land is be- 

queathed jointly in undivided shares Sc 
with the restraint that tho co -legatees 
may sell to each other hut not to 
Ht rangers, tho law does not enforce 
such restraint literally by completely 
debarring a sale to a stranger, but 
rather allows such a sale if tho co- 
legatees w r aive their rigid Sc decline to 
purchase. — S ciioeman r. Russouw, 
[191 5J C. P. D. 446 — S. AF. 

2708 xlv. .] — Van Wijk v. Pose- 

mann, [1915] G. P. J). 672.— S. AF. 

2708 xlvi. .] — Whcro land was be- 

queathed subject to the condition that 
the legatee was prohibited from selling, 
exchanging or mortgaging it & that 
he was bound to dispose of it after his 
death by will to his eldest son in any 
lawful marriage which he might 
contract : — Held : a fidei-commissum 
was created . — Ex p. Engelbrkcht, 
[1916] C. P. D. 732.— S. AF. 

2708xlvii. Exp. Van Rooyln 

Estate (1917), 38 N. L. It. 79.— S.AF. 

2708 xlviii. — — .] — Testator be- 
queathing landod property to his chil- 
dren stipulated that the property should 
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2714. -.]— Piebce v. Win (1877), 1 Vent. 
321 ; 86 I R. 208. 

Annotation: -Consd. Bradley v. Peixoto (1797), 3 Ves. 324. 

2715. -.] — Testator devised lands to A. B. & 
his heirs for ever, but if A. B. died without heirs, 
then to C. D., who was a stranger in blood to A. B., 
& his heirs ; or if in case A. B. offered to mortgage 
or suffer a fine or recovery upon the whole or any 
part thereof, then to go to C. D. : — Held : A. B. 
took an estate in fee with an executory devise 
over, to take effect on conditions which were void 
in law, A a purchaser in fee from A. B. would have 
a good title against all persons claiming under the 
said will. — Ware v. Cann (1830), 10 B. A C. 433 ; 
5 Man. A By. K. B. 341 ; 8 L. J. O. 8. K. B. 104 ; 
109 E. It. 511. 

Annotations: — Consd. Holmes v. Godson (1856), 8 Do 

G. M. A, G. 152. Apld. lie Wolstonliolme, Marshall v. 

Aizlewood (1881), 43 L. T. 752. Reid. Shaw v. Ford 

(1877), 7 Ch. 1). 669 ; Be Rasher, Roster v. Kosher (1884), 

2 6 Ch. I). 801. 

2716. .] — A. devised property to B. for life, 

remainder to her children, remainder to such uses 
as she should by will appoint, remainder over to 
B. in fee, with a clause against alienation during her 
lifetime. She married, A during her coverture, 
with the concurrence of her husband, aliened the 
property in fee. After his death, she made a will 
in pursuance of the power reserved in the will of 
A. : — Held : the clause against alienation was not 
effectual. — Doe d. Evans v. Williams (1840), 5 
Jur. 219. 

2717. * .] — Testator gave as follows : “ I give 

to my brother G. C. p for his natural life, the 
dividends from £5,000 New 3 A per cent. Govt, 
stock. If the said G . C. should die or become bkpt., 
then the said dividend shall be paid to liis wife, if 
she shall then be living, for her life ; she is to lay 
it out for the good of his children. But if she 
should be the longest liver & get married again, 
then she shall have nothing more to do with the 
money. The exors. shall then have full control 
over the money, & shall lay it out as they think best 
for such of the children as remain under age. A 
when the youngest child becomes of the age of 
twenty-one years, then the said £5,000 shall be 
sold, the money shall be then equally divided 
between such of the said G. (Vs children as shall 
then be living, equally, share & share alike ; but 
no one of the said children shall be allowed, or 
shall ever sell or part with his or her share or 
interest in the said money until it shall be divided ; 
if, on proof of any one or more of them having done 
so, then his or her share will from that time become 
the property of the other children.” G. C. died in 
1830, leaving his widow A six children surviving. 
,1. 0., one of the children, being insolvent A arrested 
A committed to prison in Aug. 1810, presented his 
petition under Judgments Act, 1837 (c. 110), 
thereby stating he was willing that all his real A 
personal estate A effects should be vested in the 
provisional assignee for the benefit of bis creditors, 

A praying for his discharge. On Aug. 8, the usual 
vesting order was made, A on Sept. 3, following the 
insolvent filed his schedule. On Feb. 27, 1841, the 
insolvent was adjudged to be entitled to the benefit 
of the Act, A discharged from custody. The 
widow of G. O. died in May, 1843. The youngest 
child of G. O. attained twenty-one on Jan. 16, 
1844 : — Held : at the time of his presenting his 


petition A of vesting order, J. (Vs interest in the 
£5,000 stock was both contingent A reversionary, 
the clause restraining alienation was valid, by 
means of the petition, the vesting order upon it, A 
his discharge so procured, J. C. parted with his 
interest under the will within the meaning of the 
clauso restraining alienation, A the same went over 
to the other children. — Churchill v. Marks 
(1844), 1 Coll. 441 ; 14 L. J. Ch. 65 ; 4 L. T. O. S. 
452 ; 63 E. II. 491 ; sub nom. Marks v. Churchill, 
9 Jur. 155. 

Annotations : — Apld. Rochford v. Hackman (1852), 9 Haro, 

475. Consd. Re Portor, Coulson v. Capper, [1892] 3 Ch. 

48]. Reid. Holmes v. Godson (1856), 8 Do G. M. & G. 

152; Re Oott’s Trust (1864), 10 Jur. N. S. 536; Re 

Dugdale, Dugdale v. Dugdale (1888), 38 Ch. D. 176; 

Re Smith, Smith v. Smith, [1916] 1 Ch. 369. 

2718. .'] — Devise in fee, with an earnest 

hope A request that the devisee would not sell, 
alien or dispose of the estate, except by way of 
exchange or for reinvesting in other estates : — 
Held : the restriction was repugnant & void. — 
Hood v. Oglander (1865), 34 Beav. 513 ; 6 New 
Hep. 57 ; 34 L. J. Ch. 528 ; 12 L. T. 626 ; 11 Jur. 
N. S. 498 ; 13 W. R. 705 ; 55 E. R. 733. 

2719. .J — A bequest of a share of residuary 

personal estate in trust for A. for life, & after the 
decease of A. for his children equally, to be vested 
interests in such children at twenty-one, with power 
to apply the income for their maintenance during 
their minorities, A a gift over on default of such 
children ; & a proviso, that, if A. should in any 
manner sell, assign, transfer, incumber or otherwise 
dispose of or anticipate his share or any part thereof, 
then, immediately after such alienation, sale, as- 
signment., transfer or disposition, the bequest in 
trust for A. should cease, determine A become 
utterly void, as if the same had not been mentioned 
in the will, or as if A. were dead. A., being in 
prison for debt, presented a petition for his dis- 
charge under Judgments Act, 1837 (c. 110), & 
thereupon the vesting order was made : — Held : 
there was a valid limitation over of the share of 
A. ; taking the benefit of the Insolvent Act was a 
voluntary alienation of his share by A. — Roch- 
ford r. IIackman (1852), 9 Hare, 475 ; 21 L. J. Ch. 

51 1 ; 19 L. T. O. S. 5 : 16 Jur. 212 ; 68 E. R. 597. 

Annotations : — Consd. Re Stone’s Estate (1869), 18 W. R. 
222 ; Re Moore, Trafford Maconochic (1888), 39 Ch. D. 
116. Reid. Hare r. Buries (1857), 4 K. A' .T. 45 ; Joel v. 
Mills, Harvey v. Mills (1857), 3 K. A J. 458; Re Cott’e 
Trusts (1861), 2 Hem. A M. 46; Pearson v. Dolman 
(1 86G ), L. R. 3 Eq. 315 ; Craven v. Brady (1869), 4 Ch. 
App. 296 ; Re Amherst’s Trusts (1872), L. R. 13 Eq. 464 ; 
llurst v. Hurst (1882), 21 Oh. D. 278 ; Re Maelm (1882), 

21 Ch. 1). 838 ; Re Dugdale, Dugdale v. Pugdule (1888), 

38 Oh. D. 176; Adams v. Adams, [1892] 1 Ch. 369; 
Re Ilolford, Holford v. Holford, [1894] 3 Ch. 30; Re 
Cartuv, Carew v. Carotv, [1896] 1 Ch. 527 Be 
Ex p. Lo\cll, [1901] 2 K. B. 16 ; Wyrm v. Conway Corpn., 
[1914] 2 Ch. 705. 

2720. .1- Devise of real A personal estat e 

to A. absolutely, with a proviso that A.’s interest 
should cease if B. or his wife or their children 
si) oul d become entitled to any part of the estate by 
gift, sale, etc., from A.: — Held: the clause of 
forfeiture was void. — Ludlow v. Bunbury (1865), 

35 Beav. 36 ; 55 E. R. 807. 

2721. .] — Testator by his will, directed his 

residuary real A personal estate, after the death of 
his wife, to be divided into as many shares as he had 
nephews A nieces A he thereby gave one of such 
shares to each of his nephews A nieces. By a 


remain from generation to generation as 
a perpetual inheritance for the heirs of 
Buch property : — Held : aR there was 
no restriction against alienation & no 
clear expression of intention to create 
a fidei-commissum, no fidei-commissum 
had been created. — S citoeman v . 
Registrar of Deeds, [19181 T. P. I). 


11.- S. AF. 

2708 1. .]— Be Winhnes (Alta.), 

[1924] 2 W. W. R. 561— CAN. 

e. Declaration that on death of dis- 
pones vrithout male issue survived by 
testator’ 8 daughter d' heir-at-law, estate 
should '* revert ” to testator’s daughter — 
Whether clause of return effectual to 


prevent gratuitous alienation by dis- 
poner.) — Robkbtson v. Hay-Bo yd 
[1928] S. C. (H. L.) 8.— SCOT. 

f . Bight of beneficiaries solely interested 
To waive restraint on sale to strangers. ] 
— Ex p Wehhels (or Potg ieter), 
[1923] O. T. 1). 11.— S. AF. 

G G 
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Wills. 


Sect. 3. — Validity : Sub-sect. 3, &. ] 

subsequent clause in the will testator declared that 
if the share of his nephew W. should become liable 
to be seized, etc. or if he should alien it, then 
immediately on either event happening his interest 
in such share should cease, A the same should go 
to his sisters : — Held : the gift to W. was absolute, 
A the subsequent condition against alienation was 
void . — Re .Tones’ Will (1870), 23 L. T. 211. 

Annotation : — Apld. He Smith, Smith v. Smith (1916), 86 

L. J. Ch. 473. 

2722. .] — Testatrix bequeathed a sum of 

£20,000 stock to be laid out by her trustees in the 
purchase in the name of A. of an annuity for his 
life, A if A. should sell his annuity then testatrix 
directed that the same should cease A fall into her 
residuary estate. The trustees having purchased 
the annuity in the name of A. : — Held : the 
condition restraining alienation was void. — Hunt- 
Foulston v. Furbkr (1870), 3 Ch. D. 285 ; 24 
W. R. 756. 

Annotation : — Refd. He Mabbett, Pitman v. Holborrow, 

[1891] 1 Ch. 707. 

2723. .] -—-Testator devised A bequeathed 

his residuary estate to trustees on trust to pay his 
wife an annuity out of the income during her life & 
divide the surplus income during her life between 
his four children, A directed his trustees on the 
death of his wife to divide his estate into four parts, 
A to pay the income of one of such four parts to 
each of his children during their lives ; & on the 
death of any of them to pay A apply the share of 
such child so dying should by deed or will appoint ; 
A declared that if during the life of any of his 
children, the income of his or her share should from 
any cause whatever cease to be payable into his or 
her own hands as an inalienable personal provision, 
then all the dispositions in favour of such child 
should be void, A the devise lastly thereinbefore 
contained should thenceforth take effect as if such 
child were dead. A daughter of testator assigned 
A appointed her share by way of settlement on 
herself : — Held : each child having under the will 
what amounted to the absolute interest in a share, 
the attempted restriction by testator on alienation 
was void, A therefore no forfeiture had been 
worked by the settlement . — Re Wolstenholme, 
Marshall v. Aizlewood (1881), 43 L. T. 752 ; 
29 W. R. 414. 

2724. .] — Testator gave real estate A shares 

in certain cos. to trustees for the use of his son, his 
heirs, exors., A administrators, to be assigned A 
transferred to him as soon as conveniently might 
be after testator’s death, subject to the provision 
against mortgaging or alienating therein contained. 
Testator directed that in the event of his son 
dying unmarried without lawful issue, his share 
should go over, A that the property should be held 
on the express condition that the son should not 
during his life have power to mortgage, sell, alien, 
charge, or incumber any part of the same, A in the 
event of his so doing the trustees should stand 
possessed of his share upon trust for other persons : 

-Held : there was an absolute gift to the son, 

A the gift over upon alienation was repugnant to it, 
A therefore bad. — Corbett v. Corbett (1888), 14 
P.D.7; 58 L.J.P. 17 ; 60L.T.74; 37 W.R. 114, C. A. 

2725. .] — Testator by his will left real 

('state to trustees A directed that 44 the same shall 
not be disposed of, mortgaged, or incumbered in 
any way whatsoever, but shall remain for the 
benefit of my wife A children free from the control 
ot their respective husbands A wives, so that the 
same shall remain in my family from time to time 
for ever hereafter, the rents A proceeds arising 
out of the property to be equally divided between 


my children ” (naming seven children), 44 also my 
wife, Mary Erwin, for her life use only, A after 
her death same to revert back A her share to be 
equally divided among my aforesaid children or the 
issue thereof respectively ” : — Held : the seven 
children took an absolute interest in fee simple. 
— Gardiner (W.) A Co., Ltd. v. Dessaix, [1915] 
A. C. 1096 ; 84 L. ,T. P. C. 231 ; 113 L. T. 933, P. C. 

2726. Partial restraint.] — D anyel v. Ubley 

(1626), Beni. 178 ; Lat. 134 ; 73 E. R. 1038 ; 
sub nom. Daniel v. Ubley, W. Jo. 137 ; sub nom. 
Daniel v. Upton, Noy, 80. 

Annotations:— Expld. Grange r. Tivlng (1605), O. Bridg. 
107. Consd. Doe d. Gill v. Pearson (1805), 6 East, 173 ; 
He Macleav (1875), h. K. 20 Eq. 186 : He Rosber, Rosher 
v. Rosber (1884), 26 Cb. D. 801. Reid. Petty v. Goddard 
(1602), O. Bridg. 35 ; Loefe v. SaltingHton (1674), Froem. 
K. B. 176; Thomlinson r. Dighton (1711), 10 Mod. Rep. 
71; Marlborough v. Godolphin (1750), 2 Ves. Sen. 61 ; 
Crockett v. Orockott (184 8), 2 Ph. 5j53. Mentd. Compton 
v. Collinson (1790), 1 Hy. Bl. 334; Ward v. S. E. Ry. 
(1860), 6 Jur. N. 8. 890. 

2727. — .] — One having real A personal 

estates gave by his will several legacies A annuities, 
which he directed to bo paid by his extrixes. out of 
bis real A personal estates, which he charged 
therewith ; A the devised certain lands in Y. to A. 
A 11., two out of five daughters which he had, A 
their heirs, as tenants in common, on condition, 
that in case they or either of them should have no 
issue, they or she having no issue should have no 
power to dispose of her share except to her sister 
or sisters, or their children ; A he devised all the 
rest A residue of his real A personal estates to A. A 
H. in fee ; whom he made his extrixes. On his 
death A. A II. entered, A afterwards A. levied a 
fine of her moiety to the use of her husband in fee, 
A died Held : the condition against alienation, 
except to sisters or their children, annexed to the 
devise to A. A T1 . A their heirs was good ; A for the 
breach of it by A. in levying such fine, the heirs of 
the devisor might enter on her moiety ; it being a 
remainder undisposed of by the residuary clause, 
which was only intended to operate upon such 
things of which no disposition had been made by 
the will, A not contemplating the devise over of the 
respective moieties of the daughters on non- 
performance of the condition, A one of the several 
co-heirs of the devisor might enter for non-perform- 
ance or breach of the condition, A recover her own 
share in ejectment. Doe d. Gill r. Pearson 
(1805), 6 East, 173 ; 2 Smith, Tv. 13. 295 ; 102 E. R. 
1253. 

Annotations : - Consd. He Maelcay (1875), L. R. 20 Eq. 186 ; 
He Rosber, Kosher v. Robber (1884 ), 26 Cb. D. 801 . Refd. 
Crockett v. Crockett (1848), 17 L. J. Ch. 230 ; Attwater 
v. Attwater (1853), 18 Bcav. 330; Bernard r. Minshull 
( 1859), John. 276 ; Wright, v. Wilkin (1862), 6 L. T. 221. 
Menta. Doe d. Campbell v. Hamilton (1849), 13 Q. B. 
977. 

2728. .] — Testator gave an estate to 

A. “ to become his property on attaining the age of 
twenty-five years, with an injunction never to sell 
it out of the family ; but, if sold at all, it must be 
sold to one of his brothers ” :- ~Held : the estate 
was vested subject to be divested in case of A.’s 
death before he attained twenty-five, A the 
restriction on alienation was inoperative. — A tt- 
water v. Attwater (1853), 18 Beav. 330 ; 23 
L. ,T. Oh. 692 ; 22 L. T. O. S. 150 ; 18 Jur. 50 ; 

2 W. R. 81 ; 52 E. R. 131. 

AmuAations : — Expld. A Distd. Re Maclcay (1875), L. R. 
20 Eq. 186. Refd. Horner v. Homer (1878), 8 Cb. D. 758 ; 
He Rosbor, Rosber v. Rosber (1884), 26 Cb. D. 801. 

2729. .] — Testator may not give an 

absolute interest, either in realty or personalty, 
with a proviso restraining alienation, even though 
the interest should be reversionary A the pro- 
hibition should only apply to alienation before the 
vesting in possession. 
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Testator gave certain lands to his sister for life, 
& at her death directed the lands to be sold Ac 
the proceeds divided among certain persons, & 
directed that “ if any of the persons to whom he 
had left legacies should sell & dispose of the same 
before the time of payment that they should 
receive the same, then he discharged his exors. 
from the payment of such legacies as should have 
been so sold & disposed of.” 

The sister was sole extrix. Ac residuary legatee. 
Several of the legatees sold Ac assigned their 
shares during the life of the sister : — Held : the 
prohibition on alienation was void, Ac the assignees 
were entitled. — Powell v. Boggis (1866), 35 
Beav. 535 ; 35 L. J. Cli. 472 ; 14 W. It. 670 ; 55 
E. It. 1004. 

Annotations • — Reid. He Russell (1884), 53 L. J. Ch. 400. 
Mentd. Smith v. Butcher (1878), 10 Ch. D. 113. 

2730. .1 — Devise “ to my brother J. 

on the condition that he never sells out of the 
family,” followed by gifts to other relatives : — 
Held : the condition was valid. — Rc Macleay 
(1875), L. R. 20 Eq. 186 ; 44 L. J. Ch. 441 ; 32 
L. T. 682 ; 23 W. R. 718. 

Annotations: — Dbtd. He Rosher, Kosher v. Posher (1884), 
20 Ch. D. 801. Consd. He. Dugdale, Dugdale v. Dugdale 
(1888), 38 Ch. D. 170; Re Hollis' Hospital & Hague's 
Contract, r 1 899] 2 Ch. 540. Reid. Dawkins v. Pcnrhyn 
(1877). 0 Ch. D. 318 ; He Elliot, Kelly v. Elliot, [1896 J 2 
Ch. 353; Manchester Ship Canal Co. v. Manchester 
Raoecourso Co., 11900] 2 Ch. 352. 

2731. .] — A condition in absolute re- 

straint of alienation annexed to a devise in fee, 
even though its operation is limit, ed to a particular 
time, e.y. to the life of another living person, is 
void in law as being repugnant to the nature of an 
estate in fee. Testator devised an estate to liis 
son in fee, provided always that if the son, his heirs 
or devisees, or any person claiming through or 
under him or them, should desire to sell the estate, 
or any part or parts thereof, in the lifetime of 
testator’s wife, she should have the option to 
purchase the same at the price of £3,000 for the 
whole, A at a proportionate price for any part or 
parts thereof, Ac the same should accordingly 
be first offered to her at such price or proportionate 
price or prices. The real selling value of t he estate 
was, at the date of the will Sc at the time of testa- 
tor’s death, £15,000 : — Held : the proviso 
amounted to an absolute restraint on alienation 
during the life of testator’s widow ; it was void in ! 
law ; Ac the son was entitled to sell the estate as 
ho pleased, without first offering it to the widow 
at the price named in the will. — Be Rosher, 
Rosheti v. Rosher (1881), 26 Ch. I>. 801 ; 53 L. J. 
Ch. 722 ; 51 L. T. 785 ; 32 W. R. 821. 

Annotation :- — Refd. Hr Dugdale, Dugdale v. Dugdale (1888), 
38 Ch. I). 170. 

2732 . Alienation by will.] — A. de- 

vised his copyhold Ac real estates to B., his heirs 
Ac assigns ; but, ” in caso B. shall depart this lift' 
without leaving any issues of Ids body lawfully 
begotten then living, or being no such issue & B. 
shall not have disposed & parted with his interest 
of, in, Ac to the copyhold estate,” then he devised 
the same unto Ac to the use of C., her heirs A 
assigns : — Held : the limitation over to C. was 
valid, Ac took effect on the death of B. without 
issue, Ac without having parted with his interest 
by surrender or by deed in his lifetime, Ac a testa- 
mentary disposition by B. was inoperative. — D oe: 
d. Stevenson v. Glover (1845), 1 C. B. 448 ; 14 
L. J. C. P. 169 ; 5 L. T. O. S. 54 ; 9 Jur. 493 ; 135 
E. R. 615. 

Annotations: — Distd. Watkins v. Williams (1851), 3 Mac. 

Ac G. 622. Dbtd. Holmes v. Godson (1850), 8 De G. M. & 
G. 152 ; Shaw v. Ford (1877), 7 Ch. 1). 009. Refd. Ex 7 >• 
Palmer (1852), 5 Ho G. & Sm. 649. 


2733. Where no gift over.] —Testator gave 

a sum of money for the separate use of his daughter, 
a feme sole ; Sc declared that she should not be at 
liberty to sell or dispose of it, Ac, if she attempted so 
to do, that such sale should be void. The daughter 
afterwards married : — Held : the restraint on 
alienation was void, there being no gift over. — 
Newton v. Reid (1830), 4 Sim. 141 ; 5 L. J. Ch. 
137, n. ; 58 E. R. 54. 

Annotations : — Apld. Brown v. Pooock (1833), Coop, temp, 
Brough. 70. Consd. Benson v. Benson (1835), 0 Sim. 120. 
Refd. Knight v. Knight (1834), 6 Sim. 121 ; Malcolm v. 
O’Callaghan (1835), 5 L, J. Ch. 137 ; Davies v. Thorny - 
croft (1836), 6 Sim. 420; Johnson v. Freeth (1836), 
Donnelly, 16; He Gaffee’s Settlmt. Trusts (1850), I 
Mac. & G. 541. Mentd. Massey v. Parker (1834), 2 My. Sc 
K. 174 ; Mabor v. Hobbs (1830), 2 Y. & C. Ex. 317 ; Nedby 
v. Nedby (1839), 4 My. & Cr. 367 ; Tullett v. Armstrong, 
Scarborough v. Borman (1839), 4 My. & Cr. 377. 

2734. .] — A direction in a will, that an 

equitable life interest in real estate thereby devised 
shall cease Sc determine if the devisee should 
attempt to alienate it, is valid, whether there be a 
gift over of his interest on that event or not.* — 
Joel v. Mills, Harvey v. Mills (1857), 3 K. & J. 
458 ; 69 E. R. 1189. 

Annotations : — Refd. He Dugdale, Dugdale v, Dugdale (1888), 
38 Ch. D. 170 ; Re Cane, Rullv. Sivers (1890), 60 L. J. Ch. 
30. Mentd. Re Nettlefold ’s Trusts (1888), 59 L. T. 315 ; 
Re Parsons, Stockley v. Parsons (1890), 45 Ch. D. 51. 

2735. Condition restraining attempt to 

assign.] — Testator devised to his four sons, in trust 
to pay an annuity to his widow, Sc on her death, 
or second marriage, to divide equally between his 
said sons A: his two daughters ; & on the decease 
of either of his sons or daughters, or the children 
of his sons or daughters, then to their children ; Ac 
in case any person becoming entitled to his pro- 
perty should attempt to sell it, then he should for- 
feit his share : — Held : the first takers, the children 
of testator, each took his share absolutely, subject 
to the annuity.- -Bartlett v. Bartlett (1841), 
11 L. J. Oh. 11. 

2736. — - — — 1 — .] — A clause of forfeiture Sc 
bequest, over on an attempt to assign is valid with 
regard to a vested A: a contingent gift in remainder. 
An attempt to assign will work a forfeiture under 
such a clause, although the attempted assignment 
is in itself void.— Re Porter, Coulson v. Capper, 
[1892] 3 Ch. 481 ; 61 L. J. Ch. 688 ; 67 L. T. 823 ; 
41 W. R. 38 ; 36 Sol. Jo. 626 ; 3 R. 19. 

Annotations : — Consd. Rc Tancrod’s Settlmt., Somerville v. 
Tailored, Re Selby, Church v. Tancred, [1903] 1 Ch. 715. 
Distd. Re Smith, Smith v. Smith, [1916] 1 Ch. 369. Refd. 
Rc Showard, Shcward v. Brown, [ 1 893] 3 Ch. 502; Re 
Adamson, Public Trustee Billing (1913), 109 L. T. 25. 

2737. Absolute or contingent interest.] 

A clause of forfeiture so generally expressed as to 
be applicable to an assignment at any time of an 
absolute interest as well as of a contingent interest, 
is void on the ground of repugnancy. The clause 
cannot be split, so as to give effect to the forfeiture 
in the event which actually happens, of an assign- 
ment of a contingent reversionary interest during 
the period of its contingency. 

Cases in which forfeiture is expressly limited to 
alienation before the interest falls into possession 
are distinguishable. — Be Smith, Smith v. Smith, 
fl01O] 1 Ch. 369 ; 85 L. J. Ch. 473 ; 114 L. T. 680 ; 
60 Sol. Jo. 368 ; [1916] II. B. R. 66. 

Annotation : — Expld. & Distd. Re Eordcr, Fordor v. Forder. 
[1927] 2 Ch. 291. 

2738. — Alienation before interest falls into 

possession.] — Rc Smith, Smith v. Smith, No. 2737, 
ante. 

Involuntary alienation.] — See 9 generally , 

Bankruptcy, Vol. V.,pp. 653-656, Nos. 5839-5863. 
Forfeiture on alienation.]— See Part XVI., Sect. 

30, post. 
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Wills. 


Sect. 3. — Validity : Sub-sects. 4, 5 6, A. & B.] 

Sub-sect. 4. — Conditions Repugnant to Other 

Gifts in Will. 

2739. Whether valid.] — A condition inconsistent 
with the gift is void ; therefore upon a bequest to 
A. for life, A at his decease to his heirs, exors, etc., 
but if lie attempts to dispose of the principal, over, 
he takes the absolute interest ; & the condition, 
being inconsistent with it, is void. — Bradley v. 
Peixoto (1797), 3 Ves. 324 ; 30 E. R. 1034. 

Annotations : — Consd. Britton v. Twining (1817), 3 Mer. 176. 

Apld. Green v. Ilarvey (1842), 1 Hare, 428. Distd. 

Ctmrchill v. Marks (1844), 1 Coll. 441 ; Burton v. Borton 

(1849), 16 Sim. 562 ; Hatton v. May (1876), 3 Ch. 1). 148. 

Apld. Show v. Ford (1877), 7 Oh. I). 669. CODSd. Re 

Dugdale, Dugdalo v. Dugdulo (1888), 38 Ch. D. 176. 

Reid. Byng v. Strafford (1843), 5 Boav. 558. 

2740 . — — Executory devise — Alteration of 
course of devolution — At moment of devolution.] — 

Testator devised thirteen houses to his four sons, 
share A share alike, to hold subject to certain con- 
ditions. First, it was his will that none of the 
houses be disposed of, either by division, assign- 
ment, transfer, or sale, without the written consent 
of each A every of his four sons, their heirs, assigns, 
or representatives. Secondly, it was his will that, 
until the before-mentioned distribution of the 
property was made, the rents should come into 
one common fund A be divided equally among his 
four sons. Furthermore, it was his will that, if 
there should be no lawful distribution of the 
property during the life or lives of his four sons, 
it should then devolve to the children of his four 
sons ; A, in case any of them should die without 
issue, then it was his further will that the share of 
the rents possessed by them or him should devolve 
to the widow or widows of such deceased son or 
sons, to be by them received during their widow- 
hood, A afterwards it should devolve to the 
survivor or survivors of his other sons, that is to 
say to his grandchildren A to their heirs A assigns, 
to be divided equally among them : - Held : the 
four sons took the houses as tenants in common in 
fee, A the executory devise over to their children 
was void. 

Hrimd facie, A speaking generally, an estate 
given by will may be defeated on the happening 
of any event ; but that general rule is subject to 
many A important exceptions. One of these 
exceptions may, in my opinion, be expressed in 
this manner, that any executory devise, defeating 
or abridging an estate in fee by altering the course 
of its devolution, which is to take effect at the 
moment of devolution A at no other time, is bad. 
The reason alleged for that is the contradiction or 
contrariety between the principle of law which 
regulates the devolution of the estate A the 
executory devise which is to take effect only at 
the moment of devolution, A to alter its course 
(Fry, J.). — Shaw r. Ford (1877), 7 Ch. I). 009; 
47 L. J. Ch. 531 ; 37 L. T. 749 ; 20 W. R. 235. 

Annotations Consd. He Dugdale, Dugdale v. Dugdale 

(1888), 38 Ch. J). 176. Distd. Re Fowler, Fowler v. 

Fowler, 11917] 2 Ch. 307. Apld. Re Ashton, Ballard r. 

Ashton, [1920] 2 Ch. 481. Eefd. Re Agannor’s Trusts 

(1895), 13 R. 677. 

2741. — Defeating estate — On exercise of 

right incident to that estate.] — Shaw v . Ford, No. 
2740, ante. 


Sub-sect. 5. — Illegal Conditions. 

2742. Whether valid — Condition creating new 
mode of devolution.] — A fund was settled in trust 
for W., the illegitimate daughter of the settlor, 
for life, A in the event, which happened, of her 
not at her death being under coverture, for her 
absolutely ; with a proviso that if any estate, 
interest, or benefit should, under the powers & 
provisions of the settlement, be undisposed of, 
or in the events which should happen would but 
for the proviso be held in trust for the Crown, or 
belong beneficially to the Crown, then A in every 
such case the estate, interest or benefit should 
belong to A be held in trust for her father for life, 
A after his death, for her mother. \V. having 
died intestate, the Crown claimed the fund : — 
1 1 eld : the fund vested absolutely in W., at her 
death, A the gift over was repugnant A void ; A 
consequently the Crown was entitled to the fund. 

The law of England has from the earliest times 
prohibited the introduction of new modes of 
devolution of property by operation of law. Of 
course a man can direct his property to go accord- 
ing to any series of limitations that he pleases, but 
he cannot create a new modo of devolution by 
operation of law. 3 therefore decide that the 
proviso is void as repugnant to law (Jessel, M.R.). 
— He Wilcocks’ Settlement (1875), 1 Ch. D. 
229 ; 45 L. J. Oh. 103 ; 33 L. T. 719 ; 24 W. R. 
290. 

2743. Condition not to carry out contract 

— To settle after-acquired property.] — By her 

marriage settlement a lady covenanted to bring 
under the trust of the settlement any property 
exceeding in value £200. A legacy was subse- 
quently left to her absolutely A for her separate 
use A with the condition “ so as to be free from any 
covenant contained in her marriage settlement to 
settle after-acquired property : — Held : the con- 
dition was void A the legacy must be bound by the 
covenant. 

There is, in fact, a direction which is nothing 
more than a direction to the legatee not to carry 
out her contract, A is consequently bad (Parker, 
.T .). — He Wharton, Wharton v. Barm by (1910), 
102 Li. T. 531. 

Annotation : — Mentd. Re Torrington, [1913] 2 Ch. 623. 

2744 . Condition against marriage with par- 

ticular person.]— Fe Bathe, Bathe v. Public 
Trustee, No. 2087, ante. 

Conditions infringing rule against per- 
petuities.! — See Perpetuities, Vol. XXXVIT., 
pp. 119 -122, Nos. 517-545. 


Sub-sect. 6.— Conditions Contrary to Public 

Policy. 

A. In General. 

2745. Whether valid — General rule.] — Egerton 
Brownlow (Earl), No. 2800, post. 

2746. Condition not to cultivate land.] — 

Egerton v. Brownlow (Earl), No. 2800, jfost. 

2747 . Condition not to dispute will.] — - 

Evanturel v. Evanturel, No. 2080, ante. 

2748. Condition not to change religion.] — 

Testatrix, by will, dated in 1815, limited to a 

certain land to trustees to the intent 
that his daughter should “ receive out 
of the rents 8c protits thereof an annuity 
of £104 during her life so long 1 as she 
shall live away from & keep apart from 
my wife . . . *' & proceeded. “ I direct 
that in the event of my daughter going 
to reside with or allowing my wife to 
live with her, etc., that the provision 
made for my daughter during her life 


PART XIII. SECT. 3, SUB-SECT. 4. 

g. General rale .} — When testator 
makes an absolute devise, 8c by subse- 
quent provisions in his will imposes 
conditions 8c restrictions on the disposal 
of the property by the devisee, the 
restrictions are void as being repugnant 
to the absolute devise, 8c the devisee 
will hold the property absolutely. — 
Re McKay McKay v. McKay, 22 


N. A. L. R. 12 J . - N.Z. 

h. Devise of “ all my property ” 
to one residue (if any) to another — - 
Gift of residue invalid. ] — Re Jenkins' 
Trusts, 23 L. R. Tr. 162. — IR. 

PART XIII. SECT. 3, SUB-SECT. 6.— A. 

k. Whether valid — Gift to daughter 
provided she would live away from her 
mother.] — Testator by his will devised 
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daughter an exclusive power of appointment by 
will amongst her children. The daughter, by her 
will, dated in 1874, in exercise of the power, 
appointed the fund amongst the objects of the 
power in certain shares, giving to two of her 
daughters life interests only, <fc declared that if 
either during her life or after her death any son or 
daughter of hers should marry a person who did 
not profess the Jewish religion, or was not born a 
Jew though converted to Judaism, or should 
forsake the Jewish & adopt the Christian, or any 
other religion, then such son or daughter should 
forfeit all share in the fund, & in case of forfeiture 
the forfeited share was to accruo & go over to the 
other or others of the children living at the time 
of the forfeiture. J., a son of the appointor, 
married a Christian in his mother’s lifetime, but 
without her consent. Pltf., one of the two daughters 
of the appointor, to whom a life interest only was 
appointed, became a Christian after the mother’s 
death. Both J. & pltf. were bom after the death 
of the creator of the power : — Held : the forfeiture 
clause was not void as against public policy ; 
it was elTectualastothesliaresof children marrying 
Christians or becoming Christians during the life- 
time of the appointor, & therefore the share of J. 
was forfeited. — Hodgson v. Halford (1879), 11 
Ch. 1). 959 ; 48 L. J. Cli. 548 ; sub nom. Re Lyon, 
Re Jacobs, Hodgson v. Halford, 27 W. It. 545. 


Annotations : — Refd. Hurst v. Hurst (1882), 21 Ch. D. 278 ; 

Wainwright v. Miller, 11897 1 2 Oh. 255; He Lanyon, 

Lanyon v. Lanyon, 11927] 2 Ch. 2(14. 

2749 . Condition not to enter naval or 

military services.] — A condition divesting the 
interest of a devisee or legatee if he enters into the 
naval or military services of the country is void as 
against public policy. -Re Beard, Reversionary 
& General Securities Co., Ltd. v. Hall, Re 


Beard, Beard v. Hall, [1908 J 1 Cli. 383; 77 
L. J. Ch. 205 ; 98 L. T. 315 ; 24 T. L. It. 225. 

Annotations : — Consd. He Wallace, Champion r. Wallace, 
[I9I9J 2 Oh. 305. Mentd. Joyoo v. Ebury ( 1916), 33 
T. L. H. 145. 


2750. Condition to conduct church services 

to true time of sun.J — Testatrix attached to a gift 
cither for the repair of the church or for the 
benefit of the poor of the parish a condition that 
the services of the church should be held according 
“to the true time of the sun ” : - Held : in view 
of the statut ory introduction of what is known as 
“ summer time ” the condition was void, as being 
against public policy. -Re. Wood, Walker v. 
Carlile (1920), 30 T. L. It. 500. 

2751. — - — Condition attached to gift to alien 
enemy— Gift over with provision for repayment.] — 
Testator, who died before Nov. 11, 1918, the date 
of the armistice in the war with Germany, gave the 
income of trust funds to German nationals for life, 
& directed (clause 23) that, if as the result of 


legislation owing to the war any beneficiaries who 
were German subjects were precluded from taking, 
their interests should be held in trust for other 
persons not German subjects till the German 
beneficiaries should be able by reason of further 
legislation to take, & he expressed a wish that the 
non-German beneficiaries would when the law 
allowed repay to the German beneficiaries the 
sums which would but for this clause have passed 
to them. Clause 25 provided that, if any person 
to whom a life interest in a trust fund was given 
should charge the income or by reason of any 
event the income would become charged in favour 
of other persons, his life interest should determine 
& the income bo dealt with as if he were dead, 
subject to a discretionary trust in favour of him 
and others: — Held: (1) the true construction of 
clause 23 was that the life interests given to the 
German nationals were only till the Treaty of 
Peace came into force, & then ceased, & the Treaty 
had no operation to charge them ; (2) the clause 
so construed was not against public policy ; (3) in 
the circumstances, clause 25 did not apply. — Re 
Sen iff, Henderson v. Sohiff, [1921] 1 Ch. 149 ; 
90 L. J. Ch. 82 ; 124 L. T. 260 ; 37 T. L. R. 31 ; 
65 Sol. Jo. 174. 

Annotations: — Generali u* Refd. Re Levinstein, Levinstein 
v. Levinstein, [1921] 2 Oh. 251 ; He Ilallenstein, Halstod 
v. Blank, [1922] 1 Ch. 355. 

2752. — — Condition as to residence — Not to 
reside abroad.]— Re Boulter, Capital & Coun- 
ties Bank v. Boulter, No. 2804, post. 

2753. — Not to cease making house per- 

manent home.] — Re Wilkinson, Page v. Public 
Trustee, No. 2678, ante. 

B. Condiiiotis Tending to Cause Separation between 

Husband and Wife. 

2754. Whether valid — Condition for divorce.] — 

Tennant v. Braie (1608), Toth. 78 ; 21 E. R. 
128. 

Annotation : — Refd. Rc Moore, Trafford v. Maconochlo (1888), 
39 Ch. I). 110. 

2755. - - — Condition to live apart.]— Bequest 
of an allowance to a feme covert on condition she 
lived apart from her husband : — Held : the con- 
dition contra bonos mores & void. — Brown v . 
Peck (1758), 1 Eden, 140 ; 28 E. R. 637. 

Annotations : — Consd. Cartwright v. Cartwright (1853), 3 
De (L M. U. 982 ; Bean v. Griffiths (1855), 1 Jur. N. 8. 
1045. Distd. He Moore, Trafford v. Maconocliio (1888), 39 
Ch. D. 1 16, Consd. Re Lovell, Sparks v. Southall, 11920] 
1 Ch. 122. Refd. Powys v. Mansfield (1830), G Sim. 528 ; 
Davys v. Boucher (1839), 3 Y. & C. Ex. 397 ; Yongo v. 
Purse (1857), 3 Jur. N. S. 603. 

2756. Parties separated at date of will.] 

— Testator bequeathed an annuity to his daughter, 
a married woman, “ in case she shall be living apart 
from her husband, A should continue so to do,” 


shall absolutely cease & determine,” 
with a gift over in that event : — Held : 
the condition was not void as being 
against the law of nature. — McDonald 
v. Trustees, Executors & Agency 
Co., Ltd. (1902), 28 V. L. It. 4 12.— AUS. 

1. .] — A father by his trust 

deed, granted a provision to his 
daughter, exceeding the sum to which 
she was entitled cx lege. By a codicil, 
he directed her trustees to remove his 
(laughter from the house of her mother, 
& declared that she should forfeit her 
provision if they resided together. The 
daughter, who was of full age, raised an 
action, concluding for declarator, that 
the condition contained in t lie codicil 
was not valid or effectual ; & that she 
was entitled to payment of her whole 
provision, even though she should tako 
up her residence with her mother : — 
Held : tho condition was contra bonos 


mores. & must bo held pro non seri) to ; 
A tho daughter was entitled to her 
provision without regard to it. — 
Fraser, r. Bose (1849), 11 Dunk (Ct. 
of Sows.) 1460 ; 21 Se. Jur. 551.— SCOT. 

m. Condition as to entering 

into Holy Orders. ]— ' 'Testator directed 
that if a particular person should bo 
employed by or hold orders in the 
Church of England, certain trusts 
u hicli he had declared In favour of 
Church of England missions should he 
void & of no effect : — Held : the 
condition was valid X' not void as 
against public policv, — Re Bice, Tur- 
ner r. Kick. 119201 V. L. B. 41.— AUS. 

n. Condition not to form 

certain branch of church.] — A codicil to 
a will which forbids, under pain of 
forfeiture of one half of any legacy, 
legatees to form part of a certain branch 
of the church, Is not null & void as 


contrary to public order or good morals. 
- Thornton r. Parker (1918), Q. B. 

51 S. C. 413— CAN. 

o. Condition for erectum of 

eleven bronze statues being representations 
of whole family.]— U'C aig's Trustees 
r. Kirk Session of United Free 
Church of Lismore, U915] 8. C. 426 ; 

52 Sc. L. B. 347 ; [1915) 1 S. L. T. 152. 
—SCOT. 

p. — - — Necessity for beneficial dis- 
posal of estate — Dedication of heritage 
in particular purpose — Failure to create 
beneficial interest in any particular 
person — Whether sufficient to disinherit 
heir-at-law.] — Aitkkn’s Trustees v. 
Aitkkn , [1927] S. C. 374.— SCOT. 

PART XIII. SECT. 3, SUB-SECT. 6.— B. 

2755 i. Whether valid — Condition to 
live apart.]-- -Re Anderson, 11908] 
V. L. R. 593 —AUS. 
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Wills. 


Sect. 3. — Validity : Sub-sect, 6, B. & C. (a).] 

during the lifetime of his widow, with a direction 
that if at any time the annuitant should cohabit 
with her husband the annuity should cease. By 
the same will he bequeathed a share in the residue 
upon trust to pay the income to the same daughter 
during such time as she should continue to live 
apart from her husband ; but should she at any 
time cohabit with him, testator directed that 
during such time the income should be paid 
between other legatees. The will also contained 
a trust for children of the daughter by any other 
husband. At the date of the will the daughter & 
her husband were living apart, but before & at the 
date of testator’s death they were reconciled Sc 
living together, & so c ontinued to live : — Held : 
the daughter was entitled to the bequests. — When 
v. Bradley (1848), 2 De G. & Sm. 49 ; 17 L. J. Oh. 
172 ; 10 L. T. O. S. 438 ; 12 Jur. 108 ; 04 E. R. 
23. 

Annotations - Consd. lie Moore, Trafford v. M aconocliio 

« , 39 Ch. D. 110. Refd. Yonge v. Furse (1857), 3 
L S. 603. 

2767. — .] -A gift of £200 per 

annum “ to my niece J., who is now Jiving apart 
from her husband,” with recitals throwing the 
blame on her husband, “to be paid to her during 
her life for her sole & separate use,” with a proviso, 
that if the niece should be induced to live with 
Jier said husband, or cohabit with him, the annuity 
should cease, Sc she should have an annuity of 
£100 : — Held : a condition subsequent, Sc bad as 
to public policy. — Bean v. Griffiths (1855), 1 
.Tur. N. S. 3 045 ; sub nom. Benn v. Griffiths, 20 
L. T. O. S. 60 ; 3 W. R. 040. 

Annotation : — Reid. lie Moore, Trafford v. Maconochie 
(1888), 39 Ch. 1). 110. 

2758. Wife deserted at date of will.] - 

A gift to a married woman, during such time as 
her husband should be living apart from her, with 
a limitation over away from her in the event of 
their living together again, is not necessarily 
invalid, as being against public policy, if she was 
at the date of testator’s will already deserted by 
her husband . — Rc Charleton, Bracey v. Suerwin 
(1911), 55 Sol. Jo. 330. 

Annotation Consd. Re Lovell, Sparks v. Southall, [1920] 

1 Ch. 122. 

2769. -.] — Re Lovell, Sparks v. 

Southall, No. 2647, ante . 

2760. Condition for maintenance of wife 

— In event of separation.] — Bequest, in case a 
husband Sc wife should not at testator’s death be 
living together as husband Sc wife, to the wife 
” absolutely ” : — Held : upon the construction of 
the will, to be for her separate use ; Sc the bequest 
upheld, notwithstanding the rule which avoids 
gifts providing for a future separation. — ^Shewell 
v . Dwarris (1858), John. 172 ; 70 E. R. 384. 

2761. — .] — Re Moore, Trafford 

v. Maconochie, No. 2646, ante. 

2762. — - — Condition not to reside at husband’s 
place of business.] — Testatrix, by will, after be- 
queathing to W., the wife of a miller, residing at 
S., an interest in the residue, directed, by a 
codicil, that such interest should pass away from 
W. “ should she not cease to reside in S. within 
eighteen months of my death ” : — Held : such 
condition was bad, as tending to cause the husband 
Sc wife to live apart, Sc tlie legatee was entitled to 
the life interest unconditionally. — Wilkinson v. 


Wilkinson (1871), L. R. 12 Eq. 604 ; 40 L. J. Ch. 
242 ; 24 L. T. 314 ; 19 W. R. 668. 

Annotations: — Refd. Rc Tyler, Tyler v. Tyler, T189I] 3 Ch. 

252 ; Neville v. Dominion of Canada News Co., [1915] 3 

K. B. 556 ; Rc Borwick’s Settlmt., Woodman v. Borwiok, 

Rc Woodman, [1916] 2 Ch. 304. 

C . Conditions in Restraint of Marriage . 

(a) General Restraint. 

2763. Whether valid — Condition annexed to 
estate tail.] — (1) A condition annexed to an estate 
tail that the donee shall not marry is void for 
without marriage ho cannot have an heir of his 
body. It is otherwise of a fee passed on such 
condition for the collateral heir may inherit. 

(2) A condition annexed to any particular 
estate as for years, life, or in tail that he shall not 
commit felony, treason, or any treasonable act is 
good. — Anon. (1574), Jenk. 243 ; 145 E. R. 171. 

2764. Condition annexed to estate in fee.] — 

Anon. (1574), No. 2763, ante. 

2765. Condition in terrorem.] — Testator 

bequeathed to A. “ should she survive, & continue 
unmarried, all his goods, chattels, estate & effects, 
fit the time of his death, to use, occupy & possess 
the same during the term of her natural life, & 
from Sc immediately after her death,” he disposed 
of the same. A. married. The condition held to 
be only in terrorem. — Marplks v. Bainbridge 
(1810), 1 Madd. 590 ; 56 E. R. 217. 

Annotations : — ReM. Rishton v. Cobb (1839), 5 My. & Cr. 

145 ; Morley v. ltennoldson, Morley v. Linkson (1843), 2 

Haro, 570 ; Godfrey v. Hughes (1847), 5 Notes of Cases, 

499 ; Trickor v. Kingsbury (1859), 33 L. T. O. S. 36G ; 

Re Whiting’s Sottlmt., Whiting v. De Rutzen. [1905] 1 

Ch. 96 ; Rc Howett, Eldridge v. lies, T1918] 1 Ch. 458. 

2766. Condition precedent.] — Testator be- 

queathed the residue of his porsonal estate to his 
(laughter upon trust for her maintenance &> 
support until she attained twenty-one or married 
with the consent of his trustees under that age, & 
upon her attaining such age or her marriage, for 
her separate use, witli remainder to her children ; 
Sc in case of her death witliout issue, he bequeathed 
the same to certain legatees in remainder. Testator 
afterwards declared hv a codicil that, in conse- 
quence of a nervous debility, his daughter was 
unfit for the control of herself, & his will was that 
she should not marry, & in case of her marriage 
or doath, he gave the property lie had bequeathed 
to her over to the same legatees in remainder : — 
Held : the limitation over by the codicil, being in 
general restraint of marriage, was void as to the 
life interest of the daughter. 

In the English law a distinction has been taken 
between the cases in which the restraint operates 
as a condition precedent, Sc those in which it is 
expressed to take effect as a condition subsequent. 
A distinction has also been made as to whether 
it is a particular restraint, a partial & reasonable 
restraint, or whether it is a general lestraint ; & 
the decision is generally made to depend upon the 
question whether there is a gift over or no gift 
over. In Stackpole v. Beaumont , No. 3031, post , 
Lord Loughborough appears to have said that, 
such was the state of the authorities, a judge 
could not be considered to act too boldly whichever 
side of the proposition lie should adopt. There 
are some points, however, which seem clearly 
settled, according to the law as administered in cts. 
of justice in this country ; one is, that if the 
restraint is a general restraint, & the condition is 
subsequent, tlien the condition is altogether void, 
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q. General ruZc.] — Conditions im- 
posing a general restraint on marriage, 
including remarriage, are void except 


where such conditions aro imposed, not 
from a general objection to marriage, 
but for some reason special with 
reference to the legatee. — Cahkoduh v . 
Cahuodur, [1913] Y. L. R. 1.— AUS. 


r. Whether valid — Condition that 
share of devise lapses if daughter mar- 
ried .] — Stuhkook v. Rankin's Trus- 
tees (1875), 2 R. (Ct. of Sees.) 850. — 
SCOT. 
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A the party retains the interest given to him, 
discharged of the condition ; that is, supposing a 
gift of a certain duration, A an attempt to abridge 
it by a condition in restraint of marriage, generally 
the condition is, primd facie , void, A the original 
gift remains. But, until I heard the argument 
of this case, I had certainly understood that, 
without doubt, where property was limited to a 
person until she married, & when she married then 
over, the limitation was good (Wigram, V.-C.). — 
Mobley v. Rennoldson, Morley v. Linkson 
(1843), 2 Hare, 570 ; 12 L. J. Ch. 372 ; 7 Jur. 
038 ; 67 E. R. 235. 

Annotations: — Consd. lie Hewett, Eldridge v. lies, [1918] 1 

Ch. 458. Reid. Grace v. Webb (1846), 16 L. J. Ch. 113 ; 

Godfrey v. Hughes (1817), 1 Rob. Keel. 593 ; Newton v. 

Marsden (1862), 2 John. & H. 356 ; Bellairs v. Bellairs 

(1874), L. R. 18 Eq. 510 ; Morley v. Ronnoldson (1895), 

12 R. 158. 

2767. .] — (1) All general restraints 

upon marriage are void by the law A practice 
oi cts. in this country, as against the policy of 
the law. 

Where testatrix had bequeathed her property to 
her sister, M., for life, A at her death, in remainder 
to her niece B., subject to an annuity to her 
sister P., “ but if her niece B. should be married 
at the time of her sister M/s death,” then, at her 
sister M.’s death, to her sister P., for life, in 
remainder to relations : — Held : the limitation of 
the bequest to the niece B., being a condition 
precedent, not subsequent, was not in general 
restraint of marriage, A, the niece B., having 
married during the lifetime of the sister M., the 
next of kin, in remainder, were entitled to adminis- 
tration A to the property. 

(2) Where a condition is subsequent, it operates 
in the nature of a penalty, as a forfeiture. 

(3) A gift until marriage may bo good, A a 
limitation over, in such case, perfectly good. — 
Godfrey v. Hughes (184 7), 1 Bob. Eccl. 593; 
5 Notes of Oases, 499 ; 163 E. B. 1147. 

2768. Condition subsequent.] — Morley v, 

Rennoi-dson, Morley v. Linkson, No. 2766, ante. 

2769. .j — -Godfrey v. Hughes, No. 

2767, ante. 

2770. — .] — A covenant to pay to E. 

during her life, subject to the proviso thereinafter 
contained, an annuity of £40 ; the proviso being 
that, in case E. should at any time thoreafter 
happen to marry, the annuity should thenceforth 
be reduced to £20 only, which sum should in such 
case be paid A payable to E. from the time of her 
marriage for the remainder of her life : — Held : 
to be, in effect, a covenant to pay an annuity of 
£10 until marriage, A afterwards an annuity of 
£20 only : the proviso for reducing the annuity 
being part of tlic original gift itself, A not operating 
as a condition subsequent so as to be void as in 
restraint of marriage. 

There can be no doubt that marriage may bo 
made the ground of a limitation ceasing or com- 
mencing (Lord Cottenham, C.). — Webb v. Grace 
(1848), 2 Ph. 701; 41 E. B. 1114; sub nom. 
Grace v. Webb, 18 L. J. (h. 13; 12 Jur. 987, 
L. 0. 

Annotations: — Consd. He Mucbu (1882), 21 Ch. 1). 838. 

Apld. lie Hewett, Eldridge e. lies, 1 19 1 8] 1 Ch. 458. Reid. 

Corbett t\ Corbett (1 888), 14 P. 1). 7 ; lie Dugdale, Dugdalo 

r. Dugdale (1888), 38 Ch. 1). 176 ; lie Moore, TratTord r. 

Maconoohie (1888), 39 Ch. 1). 116. 

2771. - .!- — Lloyd r. Lloyd, No. 2792, 

post. 

2772. Intention to protect child of 

testator.] — Testator directed his trustees to pay an 
annuity to a single woman, by whom he had an 
illegitimate child, during her life, provided that she 
should continue single, A that she should neither 


cohabit nor have connection with any man ; his 
reason being that if she were to marry, her child 
would be neglected ; A for a further reason, that 
no man should have the spending of his hard- 
earned money. The annuitant having married : — 
Held : the proviso against marriage was valid, the 
condition being incorporated with the gift, A the 
object being to protect the child of testator. — 
Potter v. Richards (1855), 24 L. J. Ch. 488 ; 1 
Jur. N. S. 462 ; 3 W. B. 266. 

Annotation : — 'Consd. lie Hewofct, Eldridge v. Ilea, [1918] 

1 Ch. 458. 

2773. .] — A condition subsequent 

in a will in restraint of the marriage of a single 
woman is not absolutely but only primd facie 
void ; A if the intention of testator is to promote, 
not celibacy, but some other lawful object, the 
condition may be good. 

Testator bequeathed to a woman who was living 
under his protection an annuity of £1,200 a year, 
with a declaration that if she should marry after 
his death she should be paid an annuity of £800 
in lieu thereof, A he directed after her marriage 
his trustees should apply an annuity of £400 a yeir 
for the benefit of his son by this woman. The 
woman having married after the death of testator : 
— Held: (1) in making these provisions the 
intention of testator was not to restrain tho woman 
from marrying but to provide for his child in the 
event of her marriage, A therefore, even if the 
declaration was a condition subsequent, it was not 
void, but operated to reduce her annuity from 
£1,200 to £800 ; (2) tho declaration was valid as 
being on its true construction not a condition 
subsequent but a conditional limitation. — Re 
Hewett, Eldridge v. Iles, [1918] 1 Ch. 458 ; 118 
L. T. 524 ; sub nom. Re Hewitt, Eldridge v. Iles, 
87 L. J. Ch. 209. 

Annotation: — As to (1) Retd. Re Wilkinson, Pago v. Public 

Trustee, [1926] 1 Ch. 842. 

2774 . Condition annexed to gift of 

income from mixed fund.] — A condition subse- 
quent in restraint of marriage is void if annexed 
to a gift of the income arising from a mixed fund 
consisting of the proceeds of sale of real estate A 
pure personal estate. Semble : such a condition 
is also void if the gift be of income of a fund 
arising from the proceeds of sale of realty only. — 
Bellairs v. Bellairs (1874), L. B. 18 Eq. 510 ; 
43 L. J. Ch. 669 ; 22 W. B. 942. 

Annotations Distd. Buddy v. Gresham (1878), 39 L. T. 48. 

Consd. Re Durable, Williams v. Murrell (1883), 23 Ch. D. 

360. Expld. Re Oliver, Wilson v. Oliver, [1908] 2 Ch. 74. 

Reid. Re Machu (1882), 21 Ch. 1). 838 ; Re Moore, Traflord 

v. Maconoohie (1888), 39 Ch. 1). 116 ; Re Smith, Smith v. 

Smith, [1913J 2 Ch. 216; Re Hewett, Eldridge t\ lies, 

[1918] 1 Ch. 458. 

2775. — Condition annexed to gift of 

income from proceeds of sale of realty.] — Bel- 
lairs v. Bellairs, No. 2774, ante . 

2776. — Condition annexed to gift of 

realty — Intention to provide for devisee while 
single.] — A devise of realty saddled with a proviso 
that the devisee, shall remain single, A a limitation 
over in case of marriage, is not void as against 
public policy, unless it appears that the intention 
of the devise was actually to prevent marriage, A 
not merely to provide for the devisee while single. 

There is no distinction between a condition 
subsequent A a conditional limitation in restraint 
of marriage in a devise of real property. 

Testator bequeathed an interest in land to M., 
“ provided M. shall remain in her present state of 
single woman ; otherwise, if she shall alter her 
present state of single woman A bind herself in 
wedlock, she is liable to loso her share of the 
property immediately, A her share shall be en- 
joyed by the other mentioned parties, share A 
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Seel. 3. — Validity : Sub-sect. 6, C. (a) & (6).] 

share alike”: — Held: the proviso & limitation 
over were good, A not void as against public 
policy.— Jones v. Jones (1876), 1 Q. B. D. 279 ; 
45 L. J. Q. B. 166 ; 34 L. T. 243 ; 24 W. R. 274. 

Annotations:— Reid. Re Whiting’s Settlmt., Wliiting v. 

l)c Itutzm, [1905] 1 Ch. 96 ; lie Hewett, Eldrldge v . lies, 

[1918] 1 Oh. 458. 

2777. Condition reducing legacy.] — The 

principle that a testamentary gift over operating 
as a general restraint upon marriage is void as 
being against public policy, is as applicable to a 
gift oyer intended to reduce the amount of a legacy 
as it is a gift over affecting the entire bequest. — 
He Bellamy, Pickard v. Holroyd (1883), 48 
L. T. 212. 

Annotation : Refd. Rc Hewett, Eldridgo v. lies, [1918] 1 Ch. 
458. 

Condition distinguished from limitation.] Sec 

Sect. 1, sub-sect. 3, post. 

(6) Partial Restraint. 

2778. Whether valid — Condition against mar- 
riage with particular class — Scotsman.] — J. de- 
vised real A personal estate to trustees, to pay 
thereout an annuity to his wife for life, A out of 
the residue to pay sufficient for the maintenance, 
education, A support of his only daughter, until 
she should attain the age of twenty-one years, or 
marry ; A when she should attain twenty-one, 
or marry, then to her in fee : but in case his 
daughter should die under age A unmarried, then 
the estates to go to his wife for life ; A, after her 
decease, to the two children of iiis nephew, as 
tenants in common in fee with a proviso, that if 
either his wife or daughter should marry a Scots- 
man, then his wife or daughter so marrying should 
forfeit all benefit under his will, A the estates 
given to such his wife or daughter as should so 
marry should descend to such person or persons 
as would be entitled under his will in the same 
manner as if his wife or daughter were dead : — 
Held : such partial restraint of marriage was legal ; 
A the daughter having while under age married 
a Scotsman A died, leaving a son ; such son could 
not inherit, nor her husband be tenant by the 
curtesy ; but the limitations over, testator’s wife 
being also dead, to the two children of testator’s 
nephew, which nephew was still living, took effect 
immediately on such marriage; they being the 
persons designated by the will to take in the event 
which had happened ; testator having considered 
such prohibited marriage the same as the death of 
his daughter under age unmarried. — Perrin v. 
Lyon, Lyon v. Geddes (1807), 9 East, 170 ; 103 
E. B. 538, L. C. 

Annotations : — Apld. Jonner v. Turner (1880), 16 Ch. D. 188. 
Reid. Abbott v. M iddloton . rtickettw v. Carpenter (1858), 

7 H. L. Cuh. 68 ; Rc Lanyon, Lanyon v. Lanyon, [1927] 2 
Ch. 264. 

2779. Cousins.]— The will contained a 

proviso that, in case any one of testator’s sons 
should marry or illegally cohabit with certain of 
their cousins, then A in every such case as well 
the original as every accruing share or shares of 
the son or sons so intermarrying or illegally co- 
habiting as aforesaid should go over A be in trust 
ior all A every the person or persons who, under 
the trusts A directions of the will, would have 
been entitled thereto, in case the son or sons so 
intermarrying or illegally cohabiting as aforesaid 
had died under the age of twenty-one years, A 
lie declared that it should not be lawful for his 
trustees to pay to his sons the amount thereby 
bequeathed, or to permit them to enter upon the 
possession of the lands thereby devised, until they 


should have respectively given & executed to his 
trustees a bond in the penal sum of £20,000 that 
they respectively would not intermarry or illegally 
cohabit with their cousins : — Held : the direction 
with regard to the bonds would not be enforced 
by the ct. ; A the trustees were directed to transfer 
the residuary shares of the sons, without requiring 
them to enter into such bonds. — P oole v . Bott 
( 1853), 11 Hare, 33 ; 1 Eq. Rep. 21 ; 22 L. J. Ch. 
1042 ; 21 L. T. O. 8. 262 ; 17 Jur. 688 ; 1 W. R. 
276 ; 68 E. R. 1175. 

Annotation: — Mentd. Armytago v. Wilkinson (1878), 3 

App. Cas. 355. 

2780. New Zealand native.]— Testa- 

tor gave real A personal estate to his trustees upon 
trust for his son for life, A after his death upon 
trust “ for all A every or such one or more ex- 
clusivelv of the other or others of the child or 
children A remote issue born in wedlock of his 
son provided he should marry an English lady or 
one approved of by testator’s trustees, not being 
a New Zealand native ” as he should appoint, A 
in default of such appointment ” upon trust for 
all A every the children of his, testator’s, son to 
be divided between them if more than one in 
equal shares as tenants in common or the whole 
to one only child as the case might be A in default 
of such issue over : — Held : the children of a 
marriage between testator’s son A a woman, 
concerning whom there was not sufficient evidence 
before the ct. to show that she was not a New 
Zealand native, were entitled to the property 
under the gift in default of appointment. — 
Armitage v. Armitage (1868), 16 W. R. 643. 

2781. Domestic servant.]— Testatrix 

devised real estate to her father for life, remainder 
to her brother for life, remainder to his first A 
other sons in tail, with remainders over. She 
then bequeathed the proceeds of her residuary 
personalty in trust for her brother absolutely. 
But she declared, if her brother should thereafter, 
whether he should at the time be in possession as 
tenant for life or not, marry a domestic servant, or 
a person who had been a domestic servant, then 
the devises A bequests in favour of her brother 
A issue should he null A void, A in lieu thereof, 
she devised her real estate to the use of pltfs., A 
declared that the personalty was to be held A 
enjoyed with a specific part of the realty. The 
father survived testatrix A died. Thereupon the 
brother became entitled to the realty as tenant 
for life in possession. Afterwards the brother 
married a person who at the time of her marriage 
was, A had previously been a domestic servant : — 
Held : the condition was valid, A the real estate 
passed to pltf. — Jenner v. Turner (1880), 16 
Ch. D. 188 ; 50 L. J. Ch. 161 ; 43 L. T. 468 ; 45 
J. P. 124 ; 29 W. R. 99. 

Annotations : — Apld. Re Rathe, Bathe v. Public Trustee, 

[1925 J 1 Ch. 377. Refd. Wain wright r. Miller, [1897] 2 

Ch. 255 ; Re Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 264. 

2782. Blood relation.] — Testator, by 

his will, directed that his trustees should stand 
possessed of his residuary estate upon trust to pay 
the income to his son J. for his life, A on his 
decease upon trust to pay the capital to his child 
or children A equally between them if more than 
one, provided J. “ does not marry a relation by 
blood, as I wish to mark my great objection to 
marriage between blood relations ; A in the event 
of my son not leaving a child or children surviving 
him who shall live to attain the age of twenty-one 
years, or in the event of his marrying a blood 
relation,” then upon certain other trusts. Testa- 
tor died on June 18, 1924 : — Held : the condition, 
although in terms only a partial restraint on 
marriage, was of such a nature that it would lead 



Pakt XIII. — Conditions. 


457 


to the probable prohibition of marriage, & was 
void accordingly. 

J. could contract no marriage with a supposed 
stranger, except subject to the risk that should a 
common ancestor be traced, the provision for 
defeasance would operate. He could only be 
certain that he was marrying a blood relation, he 
could never be certain that lie was not.- — Re 
Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 204 ; 
90 L. J. Ch. 487 ; 137 L. T. 800 ; 43 T. L. It. 714 ; 
71 Sol. Jo. 805. 

2783. Condition against marriage with 

named person.] — Bequest in trust for A . for life, 
if he should not marry Harriett B., & after such 
forfeiture should have taken place, & after the 
decease of A., in trust for the widow of A., except 
as aforesaid, & A.’s children by any other woman 
than Harriett B. A. married Harriett B. : — Held : 

A. was still entitled to the income. — W~ v. 

B (1849), 11 Beav. 021 ; 50 E. K. 957. 

Annotation : — Consd. Cooke t>. Cooko (1SG5), 34 L. J.Ch. 4G0, n. 

2784. .] — lie Bathe, Batiie v. Public 

Trustee, No. 2087, ante. 

2785. Condition against marriage under 

specified age.] — A father by will gave his daughter 
an annuity, also in case she did not marry before 
the age of twenty-eight, a legacy of £1,000. By 
a codicil on the same paper, he gave her “ further- 
more ” £5,000 “upon the terms hereinbefore 
mentioned.” A suitor of the daughter wrote to 
testator after the date of his will, & before she 
attained twenty-eight, proposing to marry her, 
in answer to which testator stated what provision 
lie meant to make for her in his lifetime, but did 
not mention the above-intended testamentary 
dispositions. He added, that the marriage had 
his qualified consent, but that he must hear from 
Ids daughter before he made it absolute. The 


daughter wrote to testator expressing her consent, 
to which, being very ill, he replied, that he could 
not appoint a time to attend to business. Ho 
shortly afterwards died without making any further 
communication on the subject, <fc subsequently 
the marriage took place before the daughter 
attained twenty-eight: — Held: (1) the £5,000 
w T as subject to the same condition as the £1,000 ; 
(2) testator had not given an unconditional con- 
sent to the marriage ; (3) even if the consent to 
the marriage ought to be considered a£ haying 
become absolute, the daughter was not entitled 
to the £1,000 or £5,000. 

It appears to me that the two legacies of £1,000 
& £5,000 are given in the same manner & on the 
same terms & conditions in all respects. If the 
condition on which the present contention arises 
was precedent, I think that it was valid, & that 
its performance has become impossible, & that, 
therefore, the gift cannot take effect. If it was 
subsequent, it was, in my opinion, reasonable & 
valid ; it has not been testamentarily waived, &, 
supposing it capable of being otherwise waived, it 
has not, in my judgment, been so waived. In 
saying this I assume testator’s consent to the 
marriage to have been absolute ; for, in my view, 
its being absolute is immaterial, in such a case & 
under such testamentary dispositions as those 
before us (Knight Bruce, L.J.). — Younge v. 
Fursk (1857), 8 De G. M. & G. 75(5 ; 44 E. It. 581 ; 
sub pom. Yonge v. Fursk, 26 L. J. Ch. 352 ; 29 
L. T. O. 8. 34 ; 3 Jur. N. S. 603 ; 5 W. R. 394, 
JL J.T 

2786. Condition against marriage out of 

particular religion.] — Hodgson v. Halford, No. 
2748, ante. 

2787. .] — Re Be RE ns (1 88S), 5 T. L. R. 

473. 
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2783 i. Whether valid --- Condition 
against marriage with named jterson .) — 
W'BU'LY V. CORMK’K, 1G I. Ch. It. 74. — 

IR. 

2783 ii. .1 — Forbes r. 

Forbes Trustees (1882), 9 R. (Ct. of 
Sens.) 075 ; 19 So. L. Ii. 453.— SCOT. 

2786 i. Condition against mar- 

riage out of particular religion.)— 
>1 A IN WARING t\ JMaENWARING, 23 S. J’. 
N. S, W. 531 ; 4 0 N. S. W. \V. N. 102. 
- AUS. 

2786ii. — .] — Evans v.Tokcv 

(1898), 19 N. { W. L. H. (Eq.) 91 , 
14 N. S. AV. W N. 185.— AUS. 

2786 iii. .] — He Moss, Fox 

v. Moss, 11919] Y. L. il. 192— AUS. 

2786 iv. .] — Grayson »\ 

Grayson, [1922] St. K. Qd. 155. — AUS. 

2786 v. — . J 1C Found, Sem- 

mkns r. Loveday, [1924] S. A. S. R. 
301.— AUS. 

2786 vi. .] — Testator, after 

devises to his sons, bequeathed por- 
tions, charged on his real & personal 
estate, to each of his daughters, to be 
paid to then) respectively on attaining 
age, or day of marriage, provided they 
should marry with consent of the 
exors. ; &r. if either of his sons or 
daughters should ot any time thereafter 
intermarry with a Papist, ho revoked 
& made void to all intents & purposes 
the devises & bequests, so as aforesaid 
made to such child or children & 
instead thereof left to each of his 
children so offending one shilling, <Sc 
devised & bequeathed such child or 
children’s Phare or shares to the 
survivors : — Held : on the construction 
of the w 7 holc will, the restriction upon a 
daughter’s marrying a Homan Catholic 
was to be confined to the period of 
minority. — Duggan v. Kelly (1818), 
10 I. Eq. It, 295, 473. — IR. 


2786 vii. A condition 

that if testator’s son should marry he 
should ” murry a Protestant wife, the 
daughter of Protestant, parents, &■ who 
huv e always been J’rotestants : —Held: 
to bo a legal condition. In the Goods 
o/Knox (1889), 23 L. It Jr 542.— IR. 

2786 viii. — --- .1 — Leonard r. 
Leonard (1898>, 1 N. B. Kq. Hep. 570. 

~ CAN. 

t. Condition as to solemnisa- 

tion of marriage. Jn the Province of 
Quebec, the English Law rules on the 
subject of testamentary dispositions, 
6c. therefore, in that province, testator 
may validly irnposo us a condition of a 
legacy to his children &: grandchildren, 
that, marriages of the children should 
he celebrated according to the rights of 
any church recognised by the laws of the 
province, & that the grandchildren 
should he educated according to the 
teachings of such church <S; may also 
exclude from benefit under his will any 
of his children marrying contrary t<> 
il s provisions & grandchildren horn of 
the forbidden marriages or who may 
not have been educated as directed. - 
It ena ur> v. La moth is (1902), 32 S. C. R. 
357 —CAN. 

a. ] — Devise to A. on 

condition that if lie shall marry or form 
any connect ion resembling or in imita- 
tion of marriage, contrary to the order 
A’ established rules of the people called 
Quakers, that such devise should as to 
them <N their issue cease, <S: bo void 
established, <Sc A. having broken the 
condition field : to have forfeited 
the devise. — H augitton r. Haugiitox, 
1 Mol. Gil, (»l l. — IR. 

b. Condition xn favour of 

marriage with i uimcd person .) — Testa- 
tor, by his will, made in 1779, devised 
as follows : “ 1 give & devise my right 
& title in Kr to my freehold leases, in 
the town of L., to J. N. & M. K. f pro- 
vided they marry ; remainder over, 


if t hey d o not. ” J . N . & M. K . married 
& had two daughters. .J. N. died, & 
M. K. married again, & had a son, to 
whom, as heir-at-law, pltf. in ejectment, 
claimed: - field: after the death of 
M. Iv. the (‘state went to her exors. — 
Blake v. Jones, 1 Hud. & B. 227, n. — 
IR. 

c. — . J — Testator be- 

quenthed a farm to his wife for life, 
upon her dentil to his nephew W„ 
provided he married M. F., but not 
otherwise, & appointed his wife resi- 
duary legatee. After the death of the 
widow M. F. refused to marry W. The 
personal representative of the widow 
claimed the farm under tho residuary 
gift in the will : - Held : marriage with 
M. F. was a condition precedent to \V. 
taking tho farm. — K iersey v. Fla ha- 
van, [1905] 1 1. K. 45. — IR. 

d. Condition against mar- 

riage with particular class — Persons not 
seised of freehold estate of specified value.] 
—A legacy was given to a daughter 
payable upon her marriage or ago of 
2J, upon condition that she shall not 
marry without consent, or shall not 
marry a man who shall not he seised 
of an estate in fee Rimplo or of freehold 
property of the clear yearly value of 
£500 : -Afield : the condition was void 
as leading to a probable prohibition of 
marriage. — Keily r. Monck (1795), 3 
Rklg. Purl. Rep. 205.— IR. 

e. __ — . Condition in restraint of 
daughter marrging below her social 
position.) — A gift over of real estate in 
the 1 ; event of the devisee marrying a 
man “ beneath her in life, that is to sav. 
belmv her in social position,” is good. 

l'c Greene, Greene v. Kirkwood, 
[1895] 1 I. R. 130, 142.— IR. 

f. Condition as to forfeiture 

of devise on marriage — Devise to three 
) ter sons — One beneficiary to take life in- 
terest if three beneficiaries marry.) — He 
McKay (1914), 33 N. Z. L. R. 811— N.Z . 
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Wills. 


Sect. 3. — Validity : Sub-sect. 0, C. (6) <Sc (c), D. cfcjE 

2788. Gift until marriage.] — Godfrey v. 

Hughes, No. 2767, ante. 

Conditions requiring consent.] — See Sect. 

6, sub-sect. 1, post. 

(c) Condition against Re-Marriage. 

2789. Whether valid — Condition against re- 
marriage of widow.] — One devises, after debts 
legacies paid, the surplus of his estate to liis wife 
<fc son J. equally, whom he makes his exors., but 
if she should marry, that then she should render 
the right of being extrix. to testator’s son R., he 
to be partner with his brother J. in the exorship. 
The wife marries again, she thereby loses her right 
to the surplus, & to the exorship. — Barton v. 
Barton (1693), 2 Vern. 308 ; 23 E. R. 800. 

Annotations : — Reid. Morley v. Rennoldson, Morloy v. 

Linkson (1843), 2 Hare, 570 ; Godfrey v. Hughes (1847), 5 

Notes of Cases, 499. 

2790. .] — Bequest to testator’s wife, 

if living at his decease, provided she continued his 
widow ; but if she should die before his decease, 
or afterwards marry again, then <te in either of such 
cases to his father, “ if he shall be living at the 
timo of my decease or of such marriage as afore- 
said ; in case he shall not be then living, I 
give & bequeath the same to my brother.” The 
father survived testator ; but died before the 
marriage of the widow. Upon her marriage the 
brother entitled. — Pyle v. Price (1802), 6 Ves. 
779 ; 31 E. R. 1305, L. C. 

Annotations :■ — -Mentd. A.-G. v. Poole Corpn. (1838), 4 My. & 

Cr. 17 ; Pratt v. Keith (1864), 3 New Rep. 406. 

2791. — — .] — Pltf. pleaded in bar to an 

avowry for the rent of a house, that before deft, 
had any interest in the house, one F. was seised 
in fee of the same, & devised to 8. his wife for her 
life, in case she should so long continue to be his 
widow, & not live with any other man, except a 
father or brother, a rentcharge of £25 issuing 
out of the said house, with power of distress. F. 
died seised, leaving his wife surviving, & she con- 
tinued seised of such rentcharge until the half- 
yearly payment thereof was in arrear to her, & 
pltf. to prevent a distress upon his goods paid her 
the amount of the rent : — Held : the words in the 


will were a condition subsequent in defeasance of 
the estate in the rentcharge, & not a condition 
precedent, & therefore plaintiff was not bound to 
aver performance of the conditions, but breach 
thereof ought to be shown by the defts. — Brooke 
v. Spong (1846), 15 M. & W. 153 ; 15 L. J. Ex. 
94 ; 6 L. T. O. S. 453 ; 153 E. R. 801. 

, 12 C. B. 
B. 103. 

2792 . .] — Testator, by his will, 

directed that liis residuary personal real estate 
should be sold, & the proceeds vested in some 
govt, annuity for the benefit of his wife, L., <fc of 
A., for their joint lives, & at the death of either of 
them her share to go to the survivor ; “ & in case 
either L. or A. should marry or to live in a state 
of adultery, then her share shall pass to the other, 
the same as if death had taken place ; & should 
L. & A. both marry, then their shares & interest 
shall pass to my nephew H. in case L. & A. fail 
in fulfilling the conditions of this my will.” & 
he directed L. A A., out of the annuities they 
received, to keep in good & sound repair a certain 
tomb & vault belonging to him, A to paint it, 
“ A in default or failure they shall lose A forfeit 
their claims to the annuities, A any person here- 
after that shall receive the annuities shall be bound 
to perform the same conditions ” : — Held : as 
between L., the widow, A A. the gift over to A. 
upon L. marrying was good ; but the condition 
against A. marrying was void ; the gift over in 
the case of both marrying was void ; A the con- 
dition annexed to the gift of the annuities to L. A 
A. to keep his tomb in repair was good. 

Such a condition [against remarriage] is not 
void as to the wife, the law recognising in a husband 
such an interest in his wife’s widowhood as to make 
it lawful for him to restrain her from making a 
second marriage by imposing a condition that on 
such marriage any provision he may have made 
for her shall cease (Kindersley, V.-C.). Lloyd 
v . Lloyd (1852), 2 Sim. N. S. 255 ; 21 L. J. Ch. 
596 ; 19 L. T. O. S. 84 ; 16 Jur. 306 ; 61 E. R. 
338. 

Annotations : Extd. Newton r. Marsdon (1862). 2 John. & 

II. 356. Apld. Bellaira r. Bellairs (1 874), L. R. 18 Em. 

510. Reid. Jones r. Jones (1876), 45 L. J. Q. B. 166. 


Annotations: — Reid. Rimington v . Cannon (1853) 
18. Mentd. Whitaker v. Harrold (1847), 11 Q. 


PART XIII. SECT. 3, SUB-SECT. 6.— 

C. (o). 

2789 i. Whether valid — Condition 
against remarriage of t ridoiv .] — Bar- 
clay v. Evans (1882), 8 V. L. R. 330. — 

AUS. 

2789 ii. . | — Testator left all 

the residue of his real & personal estate 
to hie wife in trust for herself 6c their 
son, share & share alike, provided thut 
if after his decease she should marry 
again he revoked this devise 6c bequest 
& devised A bequeathed to his son all 
the residue of his estate - Held : the 
provision for the cesser of her interest 
upon her marriage was effectual, 
although by way of condition subse- 
quent in restraint of marriage.— Trus- 
tees, Executors! 6c Agency Co. v. 
Foy (1884), 10 V. L. R. 207.— AUS. 

2789 iii. .1 — lie Power, 

O’Leary v. Power, [1904] St. R. Qd. 
93.— AUS. 

2789 iv. J—A testator by 

bis will devised & bequeathed to his 
wife all his real & personal estate “ so 
long as ehe remains single.” There was 
no gift over : — Held : this was a gift 
to testator’s widow, with a condition 
terminating the gift, & not a conditional 
limitation ; that this being a gift of 
real & personal estate, the rule to be 
applied in determining whether the 
condition was good was the rule 
applicable to personal estate, which 
requires a gift over in order to make the 
condition effective ; &, there being no 


gift over in the will the condition which 
required the widow to remain single 
must be treated as in terrorem & that 
the absolute gift stood freed from any 
condition. — He, Heppner, IIeppner v. 
Heppnek (1913) , 14 S. R. N. S. W. 173 ; 
30 N. S. W. W. N. 220.— AUS. 

2789 v. .1 — He Bowles’ 

Will, Keamv. Bowles, [1921] V. L. R. 
506. — AUS. 

2789 vi. —.1— Henry v. Gil- 

leece, 31 C. I*. 13.— CAN. 

2789 vii. .] — L., devised 

lands to his widow, “ provided she 
does not marry or misbehave,” 6c to 
his son after his wife’s death : — Held : 
the widow’s estate was not absolutely 
determined by her again marrying ; 
the party next entitled not having 
claimed the estate. — Leech r. Leecii, 
11 Gr. 572.— CAN. 

2789 viii. .]— Testator de- 

vised all his real & personal estate to his 
wife during her lifp or widowhood ; but 
in case she married again, ho willod 
that she should have only liis personal 
property with his farm at Q., which she 
might sell at her discretion ; he then 
devised to certain of his relatives the 
whole of his real property, of whatever 
nature 6c wherever situated, except the 
farm in Q. : — Held : this condition was 
not void as being in restraint of matri- 
mony, 6c the widow’s estate in the land 
therefore ceased on her marriage. — 
I)oe d. Livingston v. Corrie, 3 Kerr, 
450.— CAN. 


2789 ix. -.] Hr, Tucker 

(1910), 16 \V. L. R, 172.— CAN. 

2789 x. — - —.1 —He Caswell 

(1912), 20 W. L. R. 469 ; 1 W. W. R. 
941 ; 1 D. L. R. 497 —CAN. 

2789 xi. — J—A condition in 

restraint of the second marriage, 
whether of a man or of a. woman, is not 
void . — He Muirhead Ehtate, [19191 2 
W. W. It. 454 ; 12 Bask. L. R. 123. — 
CAN. 

2789 xii. — - J — Myles v. 

Myu.es (1920), 47 N. B. R. 195.— CAN. 

2789 xiii. J -Testator by 

his will made the following bequests : 
“ 1 give, devise, 6c bequeath unto my 
wife M. the sum of £700 & to my 
daughter A. the sum of £300. Should 
the aforesaid M. remarry, then shall 
the sum of £400 be deducted from the 
above-mentioned bequest 6c bo given to 
my daughter A.” : — Held : the widow 
was entitlod to have the whole of the 
legacy paid to her by the trustees. — 
Madilt. d. M A dill (1907), 26 N. Z. 
L. It. 737.— N.Z. 

2789 xiv. — J~ He Caulkton 

(1909), 28 N. Z. L. H. 1066 — N.Z. 

2789 xv. .] — Russell v. 

Duril, [1920] N. Z. L. R. 91.— N.Z. 

2789 xvi. .] — Hope v . Dick- 

son (1833). 12 Bh. (Ct. of Bess.) 222 ; 
30 Fac. Coll. 140.— SCOT. 

2789 xvii. .] — Kidp v. 

Kidds (1863), 2 Macph. (Ct. of Bess.) 
227 ; 36 Sc. Jur. 112.— SCOT. 
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Part XIII.- 

Mentd. Re Rickard, Rickard v. Robson (1862), 31 Bcav. 
244 ; Ohoa Choon Nooh v. Spottiswoodo (1869), 1 Kyshe’s 
Reports, 216 ; Rc Vaughan, Vaughan v. Thomas (1886), 33 
Oh. D. 187. 

2793. — — .] — A condition in testator’s 

will was to the effect, that if his widow married 
again before a son of the testator attained twenty - 
one years of age, all her interest under the will 
was to cease : — Held : this was not a condition 
in terror era. A having married again, her interest 
under the will then ceased. — Tricker v . Kings- 
bury (1850), 33 L. T. O. S. 300 ; 7 W. R. 052. 

2794. .1 — By a will certain trusts were 

declared for the benefit of the widow of testator’s 
nephew A her children, under which the widow 
was entitled to certain rents of real estate, A to 
annuities charged primarily on real estate, A to 
be made up, if necessary, out of personal estate, 
with a condition subsequent that the trusts for 
the benefit of the widow should cease if she mar- 
ried : — Held : the condition was valid. —Newton 
v. Marsden (1862), 2 John. A H. 356 ; 31 L. J. Oh. 
690 ; 6 L. T. 155 ; 8 Jur. N. S. 1034 ; 10 W. R. 
438 ; 70 E. R. 1094. 

Annotation Consd. Allen v. Jackson (1875), 1 Ch. 1). 399. 

2795. .] — A condition attached to 

a gift, in restraint of a second marriage, whether 
of a man or woman, is valid, & by whomsoever 
imposed. — Allen v. Jackson (1875), 1 Oh. 1). 
399 ; 45 L. J. Ch. 310 ; 33 L. T. 713 ; 40 J. P. 
262 ; 24 W. R. 306, 0. A. 

Annotation Consd. Hatton v. May (1876), 3 Ch. D. 148. 

2796. General residuary disposition to 

widow.] — Trust by will to permit testator’s wife 
to receive interest A rents for life, for the main- 
tenance of herself A children, A in case of her 
marriage that the interest, etc., shall not be paid 
to her any longer, but be applied by his exors. 
A trustees, she being an extrix. with them, for 
maintenance of the children, revoked on her 
marriage ; A not restored by a general residuary 
disposition to her. — Duncan v. Duncan (1815), 
Coop. G. 254 ; 19 Ves. 394 ; 34 E. R. 564. 

2797. Widow cohabiting under illegal 

marriage.]- -Rents devised to a female durante 
viduitaic , do not pass over to the remainderman 
upon her cohabiting with one who, under an 
illegal marriage, holds himself out as her husband. 
— Allen v. Wood (1834), 1 Bing. N. C. 8 ; 4 
Moo. A S. 510 ; 3 L. J. 0. P. 219 ; 131 E. R. 1020. 

2798. Widow remarried at date 

of will.]- -Testator gave the dividends of a 
fund to A., the widow of 13., “ as long as 
she should remain single A unmarried, A in 
case of her assigning or anticipating the divi- 
dends, then to go over.” A. had contracted a 
marriage, which was not generally known, with a 
second husband, who was still living abroad, A 
liad not been heard of for some years, A she 
passed as, A under the title of the widow of B. ; 

A in this character the legacy was given to her by 
testator, who had an attachment for lier, but it 
was proved that she did not misrepresent her 
condition in order to impose upon test ator : — 
Held : the misapprehension of her condition was 
not the motive of his bounty ; the condition was 
subsequent, A the legacy good.- -Rishton v. 
Cobb (1839), 5 My. A Or. 145 ; 9 L. J. Oh. 110 ; 

4 Jur. 261 ; 41 E. R, 326, L. 0. 

Annotations : — Consd. Turner v. Brittain (1863), 3 New Rep. 
21. Dbtd. Rc Boddington, Boddington v. Clariat (1884), 

25 Ch. 1). 685. Expld. Re Mason, Mason v. Mason, (19101 
3 Ch. 695. Retd. Morloy i'. Rounoldson, Morley v. Llnkson 
0 843), 2 Haro, 570 ; Meluish v. Milton (1876), 3 Ch. 1). 

27 : Rc Lowe, Danilly v. Platt (1892), 61 L. J. Ch. 415 ; 

Re Howard, Taylor v. Howard, 11901] 1 Ch. 412. Mentd. 
Anderson v. Berkley, 11902) 1 Ch. 936. 

2799. No gift over on breach — Con- 

dition annexed to gift of realty & personalty.] — 


-Conditions. 

He Petti feii, Pettifer v. Pettifer (1900), 44 
Sol. Jo. 698. 

2800. Condition against remarriage of 

widower.] — A gift to testator’s son-in-law for 
life, or during marriage with any other person than 
testator’s daughter, who was dead at the date of 
the will, followed by gift over from A after the 
decease or marriage of the son-in-law : — Held : 
this was a good limitation, A not void as containing 
a condition subsequent in restraint of marriage. — 
Evans v. Rosser (or Rossall) (1864), 2 Hem. A 

M. 190 ; 3 New Rep. 685 ; 10 L. T. 159 ; 10 Jur. 

N. S. 385 ; 12 W. R. 570 ; 71 E. R. 435. 

Annotations : — Coned. Re Moore, TralTord v. Maeonochie 
(18lB8), 39 Ch. D. 116. Reid. Allen v. Jackson (1875), 1 
Ch. D. 399. Mentd. Rc Allsop &, Joy’s Contract (1889), 
61 L. T. 213. 

2801. -.] — Allen v . Jackson, No. 
2795, ante. 

D. Conditions against Performance of Duties 

to Parent. 

2802. Whether valid — Condition to live with 
mother in case of separation.] — Testator be- 
queathed one-fourth of his estate in trust for his 
daughter for life A then for her children who 
should survive her A testator, A attain twenty -one, 
but he declared that if at any time his daughter A 
her husband should be living separately from each 
other, only such of their children, who, being 
under twenty-one, should permanently reside with 
or be under the sole control of his daughter should 
be entitled to any benefit under the will, A if no 
child should become entitled, the daughter’s share 
was to be held in trust for certain other bene- 
ficiaries : — Held : the above-mentioned condition 
was invalid, A notwithstanding its non-perform- 
ance, the daughter’s children were entitled, on 
surviving their mother, to a share in the testator’s 
estate. — Re Morgan, Dowson v. Davey (1910), 
26 T. L. R. 398. 

2803. Condition not to live with or be under 

control of father.] — Rc Sandbrook, Noel v. Sand- 
brook, No. 2680, ante. 

2804. — Condition not to reside abroad.] — 

Testator by his will made in 1916 having settled a 
share of his residuary estate upon a son, A the son’s 
children, provided that the gift to the children 
was upon the express condition that they should 
during their respective minorities be maintained 
in England, A should not reside abroad except for 
periods not exceeding six weeks in each year. 
Upon non-compliance with such condition in the 
case of any such child, his or her share was to be 
forfeited, A accrue to the shares of the other chil- 
dren, with a gift over in the event of non-compliance 
in the case of all of them. At the date of testator’s 
death in 1917 the son had two infant children, 
whose mother was of German origin : — Held : 
the condition was a condition subsequent, 

“ abroad ” meant anywhere outside the British 
Isles, the non-compliance referred to meant the 
non-compliance of the parents, A, so interpreted, 
the condition, though not too uncertain to be en- 
forced, was void as being contrary to public 
policy, A tending to the possible separation of the 
parents from their children. — Re Boulter, Capital 
A Counties Bank v. Boulter, [1922] 1 Ch. 75 ; 
91 L. J. Oh. 250 ; 126 L. T. 653 ; 66 Sol. Jo. 
(W. R.) 14. 

E. Conditions relating to Acquisition of Dignity. 

2805. Whether valid — Condition to procure 

dukedom.] — K ingston (Earl) v. Pierepont (Lady 
Elizabeth) (1681), 1 Vern. 5 ; 23 E. R. 264. 

Annotations : — Consd. Egrerton v, Brownlow (1853). 4 

H. L. Gas. 1. Diatd. Rc Wallace, Champion v. Wallace, 
11920] 2 Ch. 274. 
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Wills. 


Sect . 3. — Validity : Sub-sect, 0, E. ; sub-sects. 7 8, 

A. B.) 

2806. Condition dependent on acquisition 
of title — Peerage.] — (1) The Earl of Bridgewater 
by his will devised very largo real estates to 
trustees to make a settlement according to the 
limitations mentioned in the will. Ono of these 
limitations was “ to Lord Alford for & during the 
term of ninety-nine years, if he shall so long live 
remainder to trustees during his life to preserve 
contingent remainders ; “ remainder to the use of 
the heirs male of his body, with remainder, in 
default of such issue, to the use of 0. for the term of 
ninety-nine years, if he shall so long live ” ; re- 
mainder to trustees to preserve contingent re- 
mainders ; “remainder to the use of the heirs 
male of the body of 0., subject, nevertheless, 
as to the several uses A estates so to be 
limited to Lord Alford A C., & to the trustees 
during their respective lives, & to the heirs 
male of their respective bodies, to the several 
provisoes for the determination thereof hereinafter 
contained.” Testator then declared “ that in the 
settlement to be made pursuant to this my will, 
my estates are not to be limited successively to the 
use of the first A other sons of Lord Alford or of 0. 
in tail male, but to the heirs male of their respective 
bodies, in the words of this my will, it being my 
intention that the vesting of my estates in the 
heirs male of the respective bodies shall be sus- 
pended during the lives of Lord Alford & C. 
respectively.” Testator then provided, “ that if 
Lord Alford shall die without having acquired the 
title of Duke or Marquis of Bridgewater to him & 
the heirs male of his body, then, A in such case, the 
use A estate hereinbefore directed to be limited to 
the heirs male of his body shall cease A be abso- 
lutely void.” There was a similar proviso as to 
Lord Alford acquiring such title within live years 
after he should succeed to be Earl Brownlow, A 
unless he did so, testator directed that the estate 
limited, etc. (as before) “ shall thenceforth cease 
A be absolutely void ; A my real estates herein- 
before devised shall thereupon go over A be 
enjoyed according to the subsequent uses A limi- 
tations declared A directed by this my will, as 
if Lord Alford were actually dead without issue 
male.” Lord Alford entered into possession of the 
estates, but died without acquiring either of the 
titles, leaving an heir male : — Held : the estate 
thus created in favour of Lord Alford’s heirs male 
was not affected by the proviso, which was a con- 
dition subsequent, A which was void, as being 
against public policy. 

(2) It has already been shown . . . that no man 
can attach any condition to his property which is 
against the public good. For instance, the case 
. . . of a man making a condition that his devisee 
shall not cultivate his arable land. That is void, 
because it is against the prosperity of the country 


(Crompton, J.). — Egerton v. Brownlow (Earl) 
(1853), 4 H. L. Cas. 1 ; 8 State Tr. N. S. 193 ; 
23 L. J. Ch. 348 ; 21 L. T. O. S. 300 ; 18 Jur. 71 ; 
10 E. R. 359, H. L. 

Annotations: — As to (1) Distd. Be Wallaoe, Champion v. 
Wallace, [19201 2 Ch. 274. Reid. Bean v. Griffiths (1855), 
1 Jur. N. S. 1045 ; Montefloro v. Monday Motor Com- 
ponents Co., [1918] 2 K. B. 241. Generally, Hold. Hilton 
v. Eckorslev (J 855), 0 E. & B. 47 ; Kiallmark v. Kiallmark 
(1850), 26 L. ,T. Ch. 1 ; Scott v. Avery (1856), 5 H. L. Cas. 
811; H. v W. (1857), 3 K. A J. 382 ; Claverl ngv. Ellison 
(1859), 7 H. L. Cas. 707 ; Shrewsbury v. Scott (1859), 6 
C. B. N. S. 1 ; Christie v. Gosling (1866), L. It. 1 H. L. 
279 ; Be Harrison’s Estate (1870), 5 Ch. App. 408 ; Be 
Exmoutli, Exmouth r. Praed (1883), 23 Ch. 1). 158 ; 
Lound v. Grim wade (1883), 39 Ch. I). 605 ; Be Kolcey, 
Tyson v. Kolcey, [1899] 2 Ch. 530 ; Jeffreys v. Jeffreys 
(1901), 84 L. T. 417 ; Be Greenwood, Goodhart v. Wood- 
head, [1902] 2 Ch. 198 ; Janson v. Drlefontoin Con- 
solidated Mines, [1902] A. C. 481 ; Be Hope Johnstone, 
Hopo Johnstone v. Hope Johnstone, [1904] 1 Ch. 470; 
It. v. L. G. Board, Ex p. Arlidge, [1913] 1 K. B. 463 ; 
Rodriguez v. Speyer, [1919] A. C. 59 ; temp v. Glasgow 
City Corpn., [1920] A. C. 836 ; James v. British General 
Insoe., [1927] 2 K. B. 311. Mentd. Korkin v. Korkin 
(1854), 2 E. A B. 399 ; Tatham v. Vernon (1861), 29 Boav. 
604 ; Elliott r. Richardson (1870), L. It. 5 C. P. 744 ; 
Sackville-West v. Holmesdale (1870), L. R. 4 H. L. 543 ; 
Thompson v. Fisher (1870), L. It. 10 Kq. 207 ; Davies v. 
Davies (1887), 36 Ch. D. 359 ; Windhill L. B. of Health 
v. Vint (1890), 45 Ch. D. 351 ; Maxim Nordonfelt Guns A 
Ammunition Co. v. Nordonfolt, [1893] 1 Ch. 630 ; SaviH 
v. Langman (1898), 79 L. T. 44 ; Prince v. Haworth, 
[1905] 2 K. B. 768 ; Wilson v. Carnley, [1908] 1 K. B. 
729 ; Continental Tyre A Rubber Co. (Great Britain) v. 
Daimler Co., [1915] 1 K. B. 893. 

2807. Baronetcy.] — It is not the law 

that all conditions dependent on the acquisition of 
a dignity are contrary to public policy. 

Testator by his will directed, in the events which 
happenod, that the capital of his residuary estate, 
on the determination of certain prior trusts affect- 
ing the income thereof, should go to A vest in 
testator’s sole surviving son if lie should have 
acquired the title of baronet or other title superior 
thereto ; but if he should not have acquired the 
title of baronet or other title superior thereto the 
residue was to be divided in equal moieties between 
the British Treasury A the Treasury of Britisli 
India ; — Held : the conditional gift to the son was 
not void as being contrary to public policy, but was 
capable of taking effect on the fulfilment of the 
condition. 

We have to consider a disposition of property 
depending on the requisition of a baronetcy. . . . 
A. baronetcy is a barren title involving on the part 
of its holder the performance of no duties to the 
State or to the public, except those which are cast 
upon every good citizen. In this respect it differs 
most materially from a peerage (Warrington, 
L.J .). — Re Wallace, Champion v. Wallace, 
[1920] 2 Ch. 274 ; 89 L. J. Ch. 450 ; 123 L. T. 313 ; 
30 T. L. R. 481 ; 04 Sol. Jo. 478, C. A. 


Sub-sect. 7. — Conditions in Terrorem. 

2808. What constitutes condition in terrorem 
Condition with no gift over.] — Harvey v. Aston 
(Lady), No. 3257, post. 


PART XIII. SECT. 3, SUB-SECT. 6.— E. 

2806 i. Whether valid — Condition de- 
pendent on acquisition of title — Veer aye. I 
— A clause in a mortis causa disposition of 
heritage provided that each of the heirs 
who should succeed to the lands, should 
be obliged in all time to use disponcr’s 
name A arms, A that “ in case any of 
the said heirs shall succeed to a peerage, 
then, when the person so succeeding, or 
having right to succeed, to my said 
lands shall also succeed to a peerage, 
t hey shall be hound A: obliged to denude 
themselves of all right ” in the lands, A 
the same should devolve on the next 
heir '.-—Held : this clause was not void 
as against, public police, tt was effect ual, 
although not protected t*v the fetters of 
an entail, A, it applied to, A excluded, 
an heir who, prior to the opening of the 


succession to the lands, had succeeded 
to a peerage.— Caithness (Karl) v. 
Sinclair, [1912] S. C. 79. —SCOT. 

2806 ii. — .] — Devise to 

"N., kinsman of E. N.,if the House of 
Lords will allow his right to be laird 
Viscount N., but if their lordships do 
not confirm the title to him, then 
over”: -Held: good. — Fingal (Emu.) 
v. Blake (1829), 2 Mol. 50, 80.— IR. 

PART XIII. SECT. 3, SUB-SECT. 7. 

g. General rule.]- -With regard to 
personalty, the Ct. of Ch. long ago 
adopted the rule of the eivil A ecclesias- 
tical law by which such a condition is 
void or regarded as merely in terrorem. ; 
A according to modern rules a mixed or 
massed fund is to bo treated in the samo 
way as personalty.— Re Hamilton, 21 


C. L. T. 126 ; I (], I, It. 10.— CAN. 

2808 i. What constitutes condition in 
terrorem — Condition with no f/ift over.] 
— A will provided as follows, ” 1 give, 
devise A bequeath unto my beloved 
wife as her own absolute property all 
my real A personal property A effects 
as long as she remains my widow.” 
There was no gift over : — Held : testa- 
tor’s widow took the whole estate 
absolutely. — Be 1* vshak Estate (Alta.), 
(19231 1 D. L. R. 1130; [1923] 1 

W. W. R. 873.— CAN. 

2808 ii. .] — DuopYr. Gres- 

ham (1878), 2 L. Ii. Ir. 442.— IR. 

2808 iii. .]— Testator be- 

queathed a share of a residue to M„ 
provided she should marry with the 
consent of his wife, if then living, or 
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2809 . -.] — Re Dickson’s Trust, Ex p. 
Dickson, No. 2825, post. 

2810. .] — Though a clause in a will 

revoking a bequest upon a condition will be per- 
fectly good without any gift over, although the 
condition be subsequent, yet if the revocation be 
by way of acceleration of the remainders, & the 
words used are not apt for that purpose, or if in 
any other manner the defeasance does not “ fit ” 
the condition, the whole clause will be ineffectual, 
& the gift will be absolute. — Re Catt’s Trusts 
(1804), 2 Hem. & M. 46 ; 4 New. Rep. 88 ; 33 
L. J. Ch. 495 ; 10 L. T. 409 ; 10 Jur. N. S. 530 ; 
12 W. R. 739 ; 71 E. R. 377. 

Annotations : — Distd. Aellcy v. Essex (1874), 30 L. T. 485. 

Consd. Musgravo v. Brooke (1884), 2G Ch. D. 702. Refd. 

Exmoutli v. Praed (1883), 31 W. It. 545 ; He Cornwallis, 

Cornwallis r. Wykenam-Martin (1886), 32 Ch. D. 388. 

2811. Condition for forfeiture on disputing 

will.] — A provision by will that a legatee contro- 
verting the disposition of the estate shall forfeit 
his legacy, is in terrorem only. — Morris v. Bur- 
roughs (1737), 1 Atk. 399 ; West temp. Hard. 242 ; 
2 Eq. Cas. Abr. 272 ; 26 E. R. 253, L. C. ; subse- 
quent proceedings (1743), 2 Atk. 627, L. C. 

2812. .] — Lloyd & Jobson v. Spillet 

(1740), 2 Atk. 148 ; Barn. Ch. 384 ; 20 E. R. 493, 
L. C. ; previous proceedings , sub nom. Loyd v. 
SriLLET, (1734) 3 P. Wras. 344, L. C. 

Annotations : — Mentd. Cook v. Duckenfleld (1743), 2 Atk. 

562; Bcnbow v . Townsend (1833), I My. & K. 506. 

2813. .] — Warbrick v. Vaiiley (No. 

2), No. 2810, post. 

Conditions as to consent to marriage.] — See Sect. 
6, sub -sect. 1 , post. 

Sub-sect. 8. — Particular Conditions. 

A. Co?iditions as to Behaviour. 

Whether sufficiently certain.]-— See Sub-sect. 2, 
B. (a), ante. 

B. Conditioyi Not to Dispute Will. 

2814. Whether valid — Reasonable cause for 
litigation.] — Legacy given on condition the legatee 
shall not dispute the will. Legatee commences a 
suit whereby he contests the validity of the will, 
yet no forfeiture of the legacy if there was proba- 
balis causa litigandi . — Powell v. Morgan (1088), 
2 Vein. 90 ; 23 E. R. 668. 

Annotations Consd. Adams r. Adams, [1892] 1 Ch. 369. 

Refd. 7iY Williams, Williams v. Williams, (1912J I Ch. 399. 

Mentd. Chester v. Willow (1754), Arab. 246 ; Powell v. 

Grigby (1835), 3 Cl. &: Pin. 1 03 ; Byam v. Sutton (1854), 19 

Bear. 556. 

2815. Legatee acting in self-defence.] — 

Testator declared that if any dispute should arise 
between his devisees or legatees, in anywise relating 
to his “ estate or effects,” or any claim therein 
contained, it should be referred to arbr., & lie 
declared that, in case his devisee or legatee should 
commence any proceedings at law or in equity 
“ touching or concerning or relating to the matters 
& things aforesaid,” the devise to him should be 
void ; — Held : the “ matters & things ” referred 
to were t he “ estate & effects,” etc., & the condition 
of forfeiture was void, as it would prevent the 
devisee taking any legal proceedings necessary 
for the protection of his rights. — Rhodes v. Mus- 
well Hill Land Co. (1801), 29 Beav. 500; 30 
L. J. Ch. 509 ; 4 L. T. 229 ; 7 Jur. N. S. 178 ; 
9W. R. 472; 54 E. R. 745. 

Annotation : — Refd. He Williams, Williams v. Williams, 

[1912] 1 Ch. 399. 

of the trustees for the time being of bis 
will ; & in case M. should die before 
she should attain the age of 21 years, 
or marry without the consent aforesaid, 
he directed that such share should go 
over. M., having attained 21, but 


2816. -.] — Testator gave a share 
of his estate to his nephew, but declared that, if he 
should “ make any claim or demand against his 
estate,” it should lapse, & there was a gift over. 
Two years beforo testator’s death a dispute had 
arisen between him & his nephew as to some 
cottages. Testator distrained on the tenants & 
they replevied, & after testator’s death the nephew 
distrained, & it was determined in a consolidated 
action that the cottages belonged to testator : — 
Held : there was no forfeiture, the proceedings of 
the nephew being defensive, & the proviso pointing 
to acts subsequent to testator’s death. 

It is clear that this is not a mere clause in 
terrorem , because testator directs the forfeited 
share to fall into his residue, which is given over 
to the exclusion of the persons “ debarred as 
aforesaid ” (Romilly, M.R.). — Warbrick v. 
Varley (No. 2) (1801), 30 Beav. 347 ; 54 E. R. 
923. 

2817. .]— Devise of an estate 

upon trust to pay an annuity, with a proviso for 
cesser if the annuitant should in any way inter- 
meddle with or interfere, or attempt to inter- 
meddle with or interfere, in the management of 
testator’s estate. The annuitant brought a frivo- 
lous action against the trustees for a receiver : — 
Held : (1 ) this was an attempt to interfere with the 
management of the estate, <te the annuity ceased ; 
(2) if the action had been brought in defence of the 
annuity, it would not have been within the proviso. 
- -Adams v. Adams, [1892] 1 Ch. 369 ; 01 L. J. 
Ch. 237 ; 00 L. T. 98 ; 40 W. R. 201 ; 8 T. L. R. 
236 : 30 Sol. Jo. 215, C. A. 

Annotations : — Generally, Refd. He Sax, Barnoil v. Sax 
1 893), 62 L. .1 . Ch. 688 ; He Williams, Williams v. Williams, 
19121 1 Ch. 399. 

2818. Action claiming benefit to which 

legatee entitled.] — Phillips v. Phillips, [1877] 
W. N. 200. 

2819. Action based on wilful default.] 

— Testator provided that in case any action or other 
proceedings for the administration of his estate 
should be commenced by any beneficiary as pltf., 
the costs of all parties should be retained & paid 
out of pltf.’s share: — Held; (1) this provision 
did not apply to an action based on wilful default, 
this being ptrobabilis causa litigandi ; (2) the pro- 
vision if applicable to such an action would have 
been void for repugnancy. — lie Williams, Wil- 
liams v. Williams, [1912] 1 Ch. 399 ; 81 L. J. Ch. 
290 ; 106 L. T. 584 ; 50 Sol. Jo. 325. 

2820. Dispute as to validity of will — Or 

competency of testator.] - A condition, in a will of 
real est ate, that if the devisee shall dispute the will, 
or testator’s competency to make it, or shall refuse, 
when required by the exors. to conlirm it, the 
disposition in favour of such devisee shall be 
revoked, is valid in law’. — Cooke v. Turner (1810), 
15 M. A W. 727 ; 11 Sim. 493 ; 17 L. J. Ex. 100 ; 
53 E. R. 1044. 

Annotations : — Apprvd. Evanturcl v. Evantnrel (1874), 

L. It. 6 P. C. 1. Refd. Gibbons r. Vouillon (1849), 8 C. B. 

483 ; Egerton v. Brownlow (1853), 23 L. J. Ch. 318. 

2821. — — Frivolous action.] — Adams v. 
Adams, No. 2817, ante . 

2822. In absence of gift over.] — Be 

Dickson’s Trust, Ex p . Dickson, No. 2825, 
post. 

2823. Proceedings to revoke probate.] — 

A clause in a will provided, that if any of the 
legatees should attempt to set aside the will, he 
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h. Whether valid — Condition that 
children do not repudiate settlement <fr 
claim legal rights. ]— Brown’s Trustees 
r. Ghkqson, (19161 S. O. 97 ; 53 Sc. 
L. It. 80 ; [1915] 2 S. L. T. 283.— SCOT. 


being still unmarriod, claimed pay- 
ment : — Held : the gift over could not 
now take effect ; that the condition as 
to consent was in terrorem merely, & 
wouid be disregarded. — Gray v. Gray 
(1889), 23 L. It. lr. 399.- IR. 
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should forfeit all interest under it, & his share 
should fall into the residue. A. was a legatee 
under the will, which was proved in common 
form, A a suit was afterwards instituted to 
administer the estate. A. subsequently, as the 
residuary legatee of a legatee under the will, took 
proceedings in the Probate Ct. to revoke the 
probate : — Held : A. had forfeited his legacy ; <fc 
the forfeiture could be taken advantage of at any 
time before the legacy was actually paid over. — 
Stevenson v. Abington (1863), 9 L. T. 74 ; 9 
Jur. N. 8. 1063 ; 11 W. K. 935. 

2824. Application to Parliament.] — Re 

Allan, Havelock v. Havelock-Allan (1896), 12 
T. L. R. 299. 

Uncertain conditions.] — Sec No. 2680, ante. 

— — Condition contrary to public policy.] — Sec 

No. 2680, ante. 

Condition in terrorem.] — Sec Nos. 2811, 

2812, ante. 

Performance of condition.] — See Sect. 4, sub- 
sect. 2, E., post. 

C. Conditions relating to Marriage. 

Conditions in restraint of marriage.] — See Sub- 
sect. 6, C., ante. 

Conditions as to consent to marriage.] — See Sect. 
6, post. 

D. Conditions relating to Religion. 

2825. Condition not to take veil — Or associate 
with Roman Catholic establishment.] — (1) A 

condition in a codicil which deprived a legatee 
under the will of all interest in a legacy of 1119,000 
thereby given, in case of the legatee taking the 
veil, becoming a nun, continuing to reside in a 
convent, or in any other way associating herself 
permanently with any Roman Catholic establish- 
ment- : — Held : to be a valid condition ; A the 
legatee having entered as a nun in a Roman 
Catholic convent, it was declared that she took no 
interest under the legacy from the time of her so 
entering the convent. 

(2) If a bequest be given absolutely in the first 
instance, A then a condition be subsequently 
imposed, but without any gift over, the subse- 
quent condition is to be regarded only in terrorem , 
A to be ineffectual (Rolfe, V.-C.). 


(3) If testator directs that the legatee should 
not dispute the will, the condition is held to be 
ineffectual (Rolfe, V.-C.). — Re Dickson’s Trust, 
Ex p. Dickson (1859), 1 Him. N. 8. 37 ; 20 D. J. Ch. 
33; 15 Jur. 282; 61 E. R. 14; sub nom. Re 
Dixon’s Trust, 16 L. T. O. 8. 168 ; subsequent 
proceedings (1851), 17 L. T. O. S. 283. 

Annotations: — As to C 1) Apld. Hodgson v. Halford (1879), 
1 1 Ch. 1). 959. Refd. Powoll v. Boggis (I860), 36 L. J. Ch. 
472. As to (2) Refd. lie Catt’s Trusts (1864), 2 Hem. & M. 
40. As to (3) Expld. Evanturol v. Evanturel (1874), 
L. R. 6 P. C. 1. Generally , Refd. Roohford v. Hackman 
(1852), 9 Haro, 475. 

Condition repugnant to interest of beneficiary.] — 

See No. 2695, ante. 

Condition contrary to public policy.] — See Nos. 
2786, 2787, ante . 

E. Condition relating to Residence. 

2826. Condition against sisters living together.] — 

Testator directed bis charitable bequests to be 
paid out of his pure personalty, in priority of all 
other charges ; A he devised his real A personal 
estate to trustees, upon trust, to lay out the 
personal estate in real estate, A pay the rents, 
etc., to his wife for life ; A he directed, that in 
case his wife’s sister should reside with, or dwell 
in the house or place of residence of his said wife, 
or become part of her family, then, for every day 
of such residence, etc., his trustees should retain 
£190 out of the rents, etc., payable to his wife, A 
pay the same to a charity : — Held : the condition 
was not illegal ; its effect being to divest a vested 
interest, it must be strictly construed ; A as the 
benefit intended for the charity could not, in 
consequence of Statute of Mortmain, take effect, 
the condition was void.-— R idgway v. Wood- 
iiouse (1841), 7 licav. 437 ; 3 L. T. O. 8. 19 ; 

E. R. 1134. 

Uncertain conditions.] — See Sub-sect. 2, B. 
aide. 

Condition repugnant to interest of beneficiary.] - 

See No. 2680, ante. 

Conditions contrary to public policy.] — See 

Nos. 2078, 2762, 2892-2804, ante. 

Validity under Settled Land Acts.] — See Settle- 
ments, Vol. XL., pp. 743, 744, Nos. 2739-2752. 

F. Conditions relntinq to Name and Arms. 

See Names A Arms, Vol. XXXV., x^P- 705-712, 
Nos. 55 -86, 95-98. 
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k. General rule.}-- A provision in 
a will that a beneficiary shall forfeit a 
Rift if or unless lie adopts a particular 
religious faith is void for uncertainty if 
it is impossible to ascertain from the 
will at what time, in what, manner, 6c 
in what circumstances the forfeiture 
shall occur. — Public Trustee v. 
Gower, [1924] N. Z. L. XL 1233. — 
N.Z. 

l. Condition as to educating children 
in Roman Catholic faith .] — National 
Trustees, Executors & Agency Go., 
Ltd. v . Keast (1896), 22 V. L. R. 14 7. 

— AUS. 

m. .1 — Birt WHISTLE v. 

Myers (1899), 25 V. L. It. 306. — AUS. 

n. Condition against erperuliture on 
erection of buildings in interests o] 
divine science.] — lie Lester, Burton 
r. Lester. [1906 j 7 S. It. N. S. W. 
58 ; 23 N. 8. \V. W. N. 240. —AUS. 

o. Condition as to religious up- 
bringing of ch ildren. J - Re G it n x , 3 2 
N. Z. L. It. 153. — N.Z. 

p. Condition as to becoming mem- 
ber of Roman Catholic Church.] - Re 
C\RLETON. 28 N. Z. L. R. 1066. — N.Z. 

q. Condition as to retention of 
membership of Roman Catholic Church. ] 


—A. b\ mortis causa deed disponed 
certain hcritablo property to his nephew 
B., “ but- always under the express 
condition of his continuing to profess 
the Roman Catholic religion, 6c fulling 
the said B., by death or bamloning his 
said religion, then to my own nearest 
lieirH professing the Roman Catholic 
religion, 6c to tho heirs Sc. assignees 
whomsoever of my said disponees.” 
B. who survived A., throughout, his 
life professed the Roman Catholic 
religion, & died intestate leaving issue : 
— Held : A.V “ own nearest heirs 
professing t he Roman Catholic religion ” 
were conditional institutes, & not 
substitutes, Sc that therefore B.’s heirs 
wore at his death entitled to succeed, 
6c were not affected by the condition. 
- -Hays v. Brown (1883), 10 R. (Ct. 
of Sess.) 460; 20 Sc. L. R. 311. — 

SCOT. 
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r. Condition against living with 
mother . | — McDonald v. Trustees 
Executors 6c Agency Co., Ltd. 
(1902), 28 V. L. R. 442.— AUS. 

t. Condition against living with 
father.] — Clarke r. Darrauuh, 5 
O. R. 140.— CAN. 

a. Condition as to remaining on 


farm <P maintaining mother <t’’ sisters. 1 
- Testator by his will devised a farm 
to three of his sons in these words; 
“ l give Sc devise to my beloved sons, 
A., J. & N. the w'holo of my lot or farm 
on which I now reside ; that is to say, 
if they will remain on the farm to 
maintain their mother 6c four younger 
sisters.” The sons made partition of 
the lands, & sold Sc removed from the 
same, Sc never maintained the sisters : 
— - Held : the words in the devise 
constituted such a condition in con- 
nection therewith as that for non- 
performance of the terms of the condi- 
tion, the estate devised was subject to 
forfeiture. — M cIsaac v. McLeod, 7 
N. 8. It. 232.— CAN. 

b. Condition as to residence in 
mansion house— Condition contrary to 
Settled Land Act.] — Re Thompson's 
Will, 21 Ji. R. Ir. 109.— IR. 

c. — — -Re Adair, [1909] l 
I. R. 31 L— IR. 

d. Annuity bequeathed condition- 
ally on annuitant's non -residence in 
England .] — Re Ckumpb, Orpkn v. 
Moriarty, [1912] 1 I. It. 485.— IR. 

e. Condition against residing with 
parents.]— Grant’s Trustees v. Grant 
(1898), 25 K. (Ct. of Sess.) 929 ; 36 
Sc. L. R. 718 ; 6 S. L. T. 38.— SCOT. 



Part XIII. — Conditions. 


403 


G. Other Conditions. 


2827 . Condition not to commit felony ,1 — Anon 

(1574), No. 2763, ante. * J 

2828. Condition created to prevent escheat 1 

Mildmay v. Mildmay (1601), Mooro, K. B. 632 ; 
72 E. It. 805 ; subsequent proceedings , sub noin, 
Mildmay’s Case, II ethers all v. Mildmay (1005), 
6 Co. Rep. 40 a. 


Annotations:— Mentd. Howies v. Mason (1612), 2 Brownl 
192; Partington's Case (1613), 10 Co. liep. 35 a; Bath 
be Mountague’s Case (1693), 3 Caw. in Ch. 55. 


2829. Condition for payment of debts — Sale of 
realty.] — If A. devises land to B. his wife for life, 
& also wills, that if it shall appear that there are 
not sufficient assets to pay his debts, that then B. 
shall have power to sell so much of the land as 
will jmy the debts, B. may immediately sell so 
much of the land as is necessary for the purpose ; 
for this is a condition precedent. — Dike v. Ricks 
(1633), Cro. Car. 335 ; W. Jo. 327 ; 70 E. R. 893. 


Annotations : — Refd. Groetham v. Colton (1865), 34 Bcav. 
615. Mentd. H. v. Cotton (1751), Park. 112. 

2830. Condition to release all claims.] — Hawes 
v. Warner (1704), as reported in 3 Rep. Ch. 206 ; 
2 Vern. 477 ; 21 E. R. 768. 

2831. .] — Acherlky v. Vernon, No. 2919, 

post. 


2832. Condition to give security & execute deeds.] 

— Testator devised all his freehold, copyhold, A 
leasehold messuages, lands, tenements, rents, A 
hereditaments, A all other his real A personal 
estate, whatsoever A wheresoever, not before 
disposed of, to trustees, with power to sell & 
absolutely dispose of, or to exchange or let, all or 
any part or parts of his said estate, upon trust, as 
to a certain part, to convey A assure that part to 
his godson, G., when A so soon as his godson 
should attain twenty-one; A also to pay to G. 
£7,000 upon his attaining twenty-one. But in 
case G. should die without issue before attaining 
twenty-one, then the said part of the real estate, 
together with the £7,000, was to sink into A 
become part of the residue, A to go according to 
the disposition thereof, thereafter in the will 
expressed. As to the rest, residue, A remainder 
of his personal estate, he directed it to accumulate 
at compound interest until J. should attain 
twenty-four years, then upon trust to convey, 
assign, etc., unto J. (upon his giving such security, 
A executing such deeds lor the payment of annui- 
ties before bequeathed to other persons, as should 
be to the satisfaction of the trustees) all the legal 
estate A interest of A in all the freehold, leasehold, 
A copyhold lands, tenements, rents, A heredita- 
ments, A all other testator’s real A personal 


estate, whatsoever A wheresoever, not therein- 
before devised A bequeathed ; — Held : this gift 
to J. displaced the heir-at-law as to the residuary 
gift of real A personal estate ; J. took a vested 
interest in the intermediate rents A profits, A the 
words respecting his executing deeds A assurances 
did not constitute a condition precedent. — Ackers 
v. Phipps (1835), 3 Cl. A Fin. 665 ; 9 Bli. N. S. 
430 ; 6 E. R. 1586, H. L. ; subsequent proceedings , 
sub nom. Phipps v . Ackers (1842), 9 Cl. A Pin. 
583, H. L. 

Annotations : — Refd. Watson v. Hayes (1839), 8 L. J. Ch. 

169 ; Cunningham v. Murray (1847), 1 i)e G.& 8m. 366 ; 

Egerton v. Brownlow (1853), 4 H. L. Cas. 1 ; Smith v. 

Spencer (1856), 6 De G. M. A G. 631. 

2833. Condition to attend at particular place for 
payment of annuity.] — Testator bequeathed an 
annuity to his son A., payable quarterly, charging 
it upon his personal estate only, which, subject 
to the annuity, he bequeathed to his son B., whom 
he appointed his exor. The will proceeded, “ A 
1 declare that the receipt of my son A., signed with 
his own hand after each of the quarterly payments 
shall have become due, shall be the only discharge 
which my exor. shall be bound to accept, for each 
of such payments, A that it shall be lawful for my 
exor. to require that my son A. shall attend at the 
Town Hall in Nottingham, to receive A give 
receipts for the annuity, A to suspend the payment 
thereof until such requisition shall be complied 
with, from time to tjme, as my exor. shall think 
proper” : — Held: assuming the condition to be 
a valid one, there was nothing to prevent A. from 
assigning the annuity to a third person. — Arden 
v. GOODACRE (1852), 11 C. B. 883 ; 21 E. J. C. P. 
129 ; 18 L. T. O. S. 208 ; 16 Jur. 529 ; 138 E. R. 
723. 

2834. Condition to settle accounts with executors 
— Bequest of annuity to collector of rents.] — 

Testator bequeathed an annuity to B., who was 
acting as collector of the rents of his leasehold 
estate. By a codicil, dated 1837, reciting that B. 
was in arrear in respect of such rents, testator 
declared that the annuity should not be payable 
until B. had settled with his exors. from the date 
of that codicil, A paid the balance due, A that the 
first imyment in respect of the annuity should be 
three months after payment of such balance. 
Testator died in 1815. B. did not send in his 
accounts till 1850, when he claimed a balance due 
to himself thereupon. The exors. rejected the 
accounts as unsatisfactory, A in particular as 
including an allowance of £450 as comr. for 
collecting, whereas they swore in their answer 
that they believed B. was to act gratis. B., being 
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f. Condition as to keeping land 
free Jrom incumbrances for a period oj 
years. J — Chisholm r. London & Wes- 
tern Trusts Co., 28 O. Ii. 347.— CAN. 

g. Condition as to place of burial.) 
— Wright v. Bennie (1903), Q. R. 13 
K. B. 379 — CAN. 

h. Condition to provide home 
For sisters .] — Gill r. Gill (1921), 21 
S. R. N. S. W. 400 ; 38 N. S. W. W. N. 
130.— AUS. 

k. For widow.] — Testator 

seised in fee of land devised the same 
to his son on condition that he should 
support pltf. during: her life, & that she 
should l>e mistress, A have control of 
the dwelling-house on the land 
Held: the son took the land condi- 
tioned for the maintenance of pltf. 
during her life, but that no title was 
conferred upon her under which she 
could bring ejectment, the control 
which testator meant being merely 
the domestic management, not the 
ownership of the house.— G rant i*. 
McLennan, 16 C. P. 395.— CAN. 


l. — .J Under a will di- 
recting that testator's estate should be 
charged with the support of his wife 
(luring her life or widowhood be dovising 
it to his sons In feo, “ subject to the 
devise hereinbefore contained in favour 
of my dear wife ” : — Held : the widow 
took no legal estate. — Gilchrist r. 
Ramhay, 27 U. C. R. 500.— CAN. 

m. .] — - "YV ESTH AVER 1\ 

FlE'IT (1917), 51 N. s. R. 235; 36 

D. L. R. 251. -CAN. 

n. — —.] — Testator devised 

to bis widow' for life the western half 
of bis farm, A on her death gavo the 
western half of his farm to pltf., his 
son-in-law, on condition that he sup- 
ported the widow to the best of his 
ability while she lived; — Held: the 
condition referred to w r as a condition 
precedent, A pltf.'s rights depended 
upon his performance of it. — McDonald 
v. McLeod (1921), 54 N. S. R. 379. — 
CAN. 

o. ~ — .] — 7?e Hamilton, 

Hamilton v. Hamilton, 25 N. Z. L. R. 
218.— N.Z. 


p. Effect of condition in gift of 
corpus of estate after life interest — 
Intestacy as to corpus.) — A will which 
the ct. found would otherwise clearly 
give, after a life interest to testator’s 
wife, the corpus of the estate to a 
certain charitable assocn. : — Held : by 
reason of the provisions for the benefit 
of the assocn. being introduced by the 
w’ords “ Should my wife predecease 
me,” to give no interest to the assocn. 
where his wife survived testator, 
though in such case the corpus of the 
estate, after the wife’s life interest, 
remained undisposed of ; effect had to 
he given to the conditions expressed. 
— Re Gautier Estate, L1920) I W. W. 
R. 1005 — CAN. 

q. Devise conditional on recovery 
from illness.}— Alleyne v. Allkynk 
(1845), 2 Jo. A Lat. 544.— IR. 

r. Bequest made subject to condi- 
tion in favour of third party.) — When a 
bequest is made subject to a condition 
in favour of a third party the condition 
is held to be fulfilled when the third 
party voluntarily renders its fulfilment 
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Sect. 3. — Validity : Sub-sect. 8, G. Sect. 4 : 
sects. 1 2, (fc C. ] 

examined, swore that he had been promised the 
usual commission ; but the accounts were some- 
what suspicious, 6c only commenced in 1839. In 
May, 185 0, 13. filed his bill for the annuity, alleging 
that lie could not make out better accounts with- 
out documents in defts.’ possession : — Held : 
irrespective of the question whether an agreement 
had been made to allow B. a commission, & irre- 
spective also of the question whether the pro- 
duction of accounts to the satisfaction of the 
exors. was a condition precedent or subsequent to 
B.’s right to enjoy the annuity, the accounts 
between B. & testator’s estate ought to be taken 
by this ct. in this suit, inasmuch as the estate 
could not be properly cleared while the contingent 
claim to the legacy was suspended over it. — 
Brogden v. Merton (1853), 22 L. J. Cli. 1040; 
17 Jur. 824. 

2835. Condition that legatee assist in auditing 
accounts.] — Testator bequeathed a sum of £1,000 
to his solr. by a payment of £50 per annum for 
twenty years after his, testator’s, death, with a 
condition to attend meetings of his exors. 6c assist 
in auditing the accounts of the estate : — Held : to 
be an absolute bequest of £1 ,000 . — Wells v. Wood 
(1801), 4 L. T. 708 ; 9 W. R. 780. 

2836. Condition to convey part of certain estate — 
Condition to settle property — Intention on happen- 
ing of either event defined — Intention on happening 
of both not defined.] — (t. the devisee for life of 
certain freehold copyhold estates, with remainder 
to his children, gave his residuary real <fe personal 
estate equally to his four children, 6c directed that 
each of his three younger children should sell & 
convey his share of a certain part of the estates 
to which he was entitled for life as aforesaid to 
his eldest son ; 6c in case any of the three should 
refuse so to do, he directed that his or her share 
in his own real 6c personal property should go over 
to his eldest son, 6c that the child so refusing 
should take no benefit under his will ; 6c he 
declared that the share of his daughter A., one of 
the three younger children under his will, should 
he settled for her separate use for life, 6c after her 
death for her children equally ; 6c he willed 6c 
desired that his daughter 6c her husband should 
settle 6c assure the real property to which he 
himself was entitled for life, upon trusts corre- 
sponding with those already declared concerning 
her share of his own estate ; 6c in case she 6c her 
husband should refuse to make such settlement, 
then that the property given by his will to her 6c 
her issue should go over to his other three children 
in equal shares. After Ci.’s death, A. 6c her 
husband signed a letter wherein they positively 
refused both to sell the share, 6c to make the 
settlement directed. Upon special case for the 
opinion of the ct. : — Held : provisions of forfeiture 
are to be construed strictly, 6c both of the pro- 
visions in this case were nugatory 6c void ; for (i. 
though he had clearly defined his intention upon 
the happening of either of two events, had given 
no indication of his intention upon the simul- 
taneous occurrence of both. — Okmerod v. Riley 
(1805), 13L.T.571; 12 Jur. N. S. 112, L. C. 6z L. JJ. 


2837. Condition to learn to play piano.] — She 

[widow] claimed a piano given her by testator on 
condition that she learnt to play on it, a condition 
which she had fulfilled : — Held : this was a valid 
gift. — Re Whittaker, Whittaker v . Whittaker 
(1882), 21 Ch. 13. 657 ; 51 L. J. Oh. 737 ; 46 L. T. 
802 ; 30 W. It. 787. 


Sect. 4.— PERFORMANCE OF CONDITIONS. 

Sub-sect. 1. — In General. 

2838. Gift subject to condition precedent 
Necessity for performance.] — Wood (Sir 

( alias Oranmer) v. Webb (1095), Shaw. Pari. Gas. 
87 ; 1 E. K. 60. IT. L. 

Annotaiioyi : — Refd. Hervcy v. Aston (1738), West temp. 
Hard. 350. 

2839. Bequest subject to condition subsequent — 
Order for payment — On security being given.] — 

A. by will gives portions to his daughters, but 
mentions no time when to bo paid, but adds a 
proviso that his daughters should marry with 
consent of his wife ; & if any married without 
such consent, her portion to go over. On a bill 
brought by the daughters for their portions, the 
ct. decreed the portions to be paid ; but on 
security to refund, if the condition should be 
broken. — Aston v. Aston (1703), 2 Vern, 452 ; 
23 E. R. 890 ; sub nom. Ashton v. Ashton, 
Free. Ch. 226 ; sub nom. Anon., 2 Eq. Cas. Abr. 

‘119 

aJ 1 aa i 


Annotations : — Consd. Roynish v. Martin (1746), 3 Atk. 330. 
Apld. lie Whitings’ Sottlmt., Whiting v. I.)e Rutzen, 
[1905] 1 Ch. 96. Refd. Horvey v. Anton (1 738). West 
temp. Hard. 350 ; Garbut v. Hilton (1739), 9 Mod. Hep. 
210 . 

2840. .] — Legacy payable at twenty- 

one, with proviso to go over, if legatee should at 
any time become seised of the real estate, to which 
lie was entitled in remainder after an estate tail 
limited upon an (‘state for life subsisting, when he 
became twenty-one. Even supposing there is a 
contingency left, he must have the legacy at 
twenty-one ; but it may be disputed afterwards 
upon the happening of the contingency. — Grif- 
fiths v. Smith (1790), 1 Vos. 97 ; 30 E. R. 248, 
L. C. 


A nnotation : — Folld. Fawkes v. Gray (1811), 18 Vos. 1 31. 

2841. Without security.] — Legacy 

:>n condition to be void, in case the legatee should 
succeed in the event of the death of A. without 
issue of her body ; payment decreed in the lite of 
A. 6c without security.- — Fawkes v. Gray (1811), 
IS Yes. 131 ; 34 E. li. 267. 

2842. Breach of condition — Proof of.] — Wil- 
kinson v. Dyson, No. 2854, post. 

Effect of.]— Sec Sub-sect. 4, ( post. 

2843. Payment to A. of sum from beneficiary’s 
share of income while beneficiary living with A.— 
Assignment by beneficiary of share of income — 
Right of A. to continue to receive sum.] —Testator 
;ave the income of his residuary estate to his 
diildren in equal shares, 6c made provisions for a 
lome to he maintained under the charge of M. for 
;uch of his unmarried children as chose to take 
idvantage of it, 6c directed that while any child 
esided with M. a sum of £50 a year should be 


impossible.- -Piute v. Pirik (1873), II 
Macph. (Ct. of Hess.) 941 ; 45 Be. Jur. 

134— SCOT. 

t. Devise to “ beloved friend ” — Sub- 
ject to the condition that declaration 
made — “ By a writing under his hand 
he should expressly declare that whatever 
he took under the will was to form part 
of his own means d> estate , belong to 
his own heirs <£* disponxes — Reids v. 
M’Phedran etc. ( J 881 ), 9 R. (Ct. of 


Bess.) 80 ; 19 Be. L. R. 51. — SCOT. 

PART XIII. SECT. 4, SUB-SECT. 1. 

a. Condition made impossible of ful- 
filment by testator — Whether bequest 
fails. J— Where there was a bequest 
made conditional on the re-excavating 
of a certain tank by the legatee & tho 
condition became impossible of per- 
formance by reason of testator himself 
re-excavating tho tank ; — 71 eld : tho 


bequest foiled & tho legatee could not 
take anything under tho 'will. — R a- 
JENDRA Lai, (those V. M III N ALIN I PAHI 
(1921), I. L. R. 48 Calc. 1100.—IND. 

b. (lift subject to obligation to test 
■ — Whether inter vivos deeds struck at by 
obligation.] —Murray v. Macfahlane'h 
Trustees (1896), 22 R. (Ct. of Bess.) 
927 ; 32 So. L. It. 715 ; 3 S. L. T. 93. 
—SCOT. 
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deducted from his or her share of the income & 
paid to M, A., an unmarried son of testator, 
ceased to reside with M., & assigned all his interest 
under his father’s will to B. for a valuable con- 
sideration. He afterwards returned to reside 
with M. : — Held : notwithstanding the assignment 
M. was entitled to be paid the £50 a year out of 

A.’s share of the income while he resided with her. 
— Re Greenwood, Priestley v . Griffith (1892), 
00 L. T. 101 ; 40 W. R. 357 ; 30 Sol. Jo. 254, C. A. 


Sub-sect. 2. — What amounts to Performance 

or Breach. 

A. In General . 

2844. Gift over on refusal to perform condition — 
Mere non-performance not breach of condition.] — 

Treiiern v. Claybrook (1024), Win. 09 ; 124 

E. R. 58. 

Annotation: — Mentd. Tattorsall v. Grooto (1800), 2 Bos. & 
P. 253. 

2845. Difference between conditions pre- 

cedent & subsequent.] — Popham v . Bampfield 
(1082), 1 Vern. 107 ; 1 Eq. Cas. Abr. 108; 23 E. R. 
391, L. C. 

Annotations: — Distd. Falkland v. Bortio (1096), 2 Vern. 
333. Refd. Woodman v. Blako (1091), 2 Vern. 222 ; 
Simpson v. Hornby (1716), Gilb. Ch. 115 ; Jones v. Dale 
(1728), 1 Barn. K. B. 131 ; Bagsliaw v. Spencer (1748), 1 
Ves. Sen. 142 ; Theebridgo v. Kilbumo (1751), 2 Vos. Sen. 
233 ; Watson v. Brickwood (1804), 9 Ves. 447 ; Wynno v. 
Wynne (1840), 2 Man. & G. 8. 

2846. Necessity for strict performance.] — A man 

having two manors devises the manor of X. to 
the eldest son of A. in fee ; the manor of Y. to B. 
for life, with remainder “ to such of A.’s children 
as shall then bo alive & have the manor of X.” 
The devisee of X. enters & aliens ; & then B. dies, 
living the eldest son of A. the manor of Y. shall 
go to the heir of the devisor. 

The devise being to one of A.’s children, his 
child’s child shall not have it, for it is out of the 
words. It ought also to be such a child as then 
should have the manor of X. {per Cur.). — Brown 
v. Peys (1591), Cro. Eliz. 357 ; 1 And. 300 ; 

78 E. R. 006. 

2847. .] — Clavering v. Ellison, No. 

2007, ante. 

2848. Necessity for literal compliance. ]- 

Testator directed that a specific sum of £10,000, 
to which he was entitled, should be applied in 
paying off a charge on his B. estate, if established ; 
& that in case it should be so applied, then a charge 
of £13,000 to which his D. estate was liable, should 
not be raised thereout, but out of his B. estate. 
After his death, the charge on the B. estate having 
been established, the £10,000 was applied in pay- 
ing it off. Subsequently, his other personal estate 
having proved insufficient for payment of his 
debts, a decree was made for refunding the £10,000 
out of the B. estate ; but it was disputed whether 
the whole of it was wanted for payment of debts : 
— Held : the disposition in favour of the D. estate 
was upon a condition which was not apportion- 
able ; & unless the B. estate got the full benefit 
of the £10,000, the owners of the I), estate had no 
title to throw any part of the £13,000 on the B. 
estate. — Caldwell v. Cress well (1871), 0 Ch. 
App. 278 ; 24 L. T. 504, L. JJ. 

B. Conditions relating to Behaviour . 

2849. To behave dutifully towards mother — 

Marriage without consent of mother.] — Yitner v, 

Pix (1639), Toth. 130 ; 21 E. R. 145 ; sub nom. 

Vintner v. Pix, 1 Rep. Ch. 121. 

Annotation: — Refd. Hervey v. Aston (1738), West temp. 
Hard. 350. 

J. VOL. XLIV. 


2850. Not to molest devisee by suit or otherwise — 
Entry by heir.] — If a devise' be made upon a con- 
dition, that the heir-at-law do not molest the 
devisee by suit or otherwise, & the heir enters, it 
is a breach. — Anon. (1075), 2 Mod. Rep. 7 ; 80 
E. R. 910. 

Annotation: — Mentd. Meyrick v. Anderson (1850), 15 

L. T. O. S. 24. 

2851. Not to give trouble to executor — Legatee 
releasing all demands on estate.] — A. gives a 
specific Jegacy to his niece, “ provided she gives no 
trouble to my exor. ” : — Held : the legatee should 
release all demands upon testator’s estate, & then 
the exor. should deliver the legacy. — Mohun 
(Lord) v. Hamilton (Duke) (1703), 2 Bro. Pari. 
Cas. 239 ; 1 E. R. 910, H. L. 

2852. Legatee claiming orphanage part by 

custom of London.] — The freeman by his will gives 
£35 to his daughter, provided that if she refuse to 
give a release, or put the exors. to any trouble, then 
her legacy of £35 to go over to her sister’s children ; 
the daughter claims her orphanage part, & her 
husband joined in the claim, & does not claim the 
£35 legacy. Decreed the daughter & her husband’s 
claiming the orphanage part was a forfeiture, & 
the £35 being vested in the devisee over, equity 
will not divest it. — Cleaver v. Spurlino (1729), 
2 P. Wms. 528 ; Mos. 179 ; 24 E. R. 840. 

Annotations: — Mentd. Fawkner v. Watts (1741), 1 Atk. 

400 ; Leo v. Head (1855), 26 L. T. O. S. 12. 

2853. Not to make any claim or demand against 
estate — Defensive proceedings arising before testa- 
tor’s death.] — Warbrick v . Varley (No. 2), No. 
2810, ante. 

2854 . Not to interfere or Intermeddle in manage- 
ment of estate — Beneficiary acting as attorney for 
another beneficiary — Suit to administer estate.] — 

Testator by his will gives a legacy to his son, 
W., upon condition that he does not interfere or 
intermeddle in the management of the estate 
either individuaffy or as solr. ; & he also declares 
with regard to another son, G., who is abroad, 
that lie shall personally receive his share, not by 
attorney, or if not personally, by certain means 
pointed out. W. is the general attorney under a 
power for G. in this country, & after various 
communications a bill is filed to administer 
testator’s estates, G. being pltf., A W. one of 
defts., but there is no actual proof that W. autho- 
rised the suit, the question, on his examination, 
not being directly put to him, but he admitting 
that the suit arose in consequence of the communi- 
cations : — Held : there was no proof of a breach 
of the condition, & therefore W. was entitled to 
the legacy. 

Semble , the onus of proving a breach lies on the 
party alleging it, & the other side cannot be 
called on to prove a general negative. A case 
of suspicion is not sufficient ; there must be 
actual proof of the breach. — W ilkinson v. Dyson 
(1802), 10 W. R. 081. 

Not to dispute will.] — See Sect. 3, sub-sect. 8, 
B., ante. 

C . Conditions relating to Carrying on Business. 

2855. Not to have any concern or Interest in 
public-house — Managing public-house as servant 
for other persons.] — Testator having devised his 
property in trust for his wife during widowhood, 
on condition that she should, neither directly nor 
indirectly, keep or have any concern or interest 
in a public or licensed victualling house, or any 
other kind of a business : — Held : the keeping & 
taking care of a public-house belonging to other 
persons as their servant, & at regular wages, & 
in the profits or emoluments of which she had no 

H H 
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Sect. 4. — Performance of conditions : Sub-sect. 2, C., 
1 E„ F. & G.\ 

interest, was not such a breach of the condition 
as to create a forfeiture. — J ones v. Bromley 
( 1821), 6 Madd. 137 ; 56 E. R. 1044. 

2856. To continue to carry on business — Sale of 
business to limited company — Beneficiaries ap- 
pointed managing directors .]— 2fc Sax, Barned v. 
Sax, No. 2700, ante. 

D. Conditions relating to Claiming Bequests . 

2857. To make claim by writing — Filing of bill to 
administer estate — Beneficiaries not parties to suit.] 

—“Testator gave £100 to each of the children of 
Ins sisters provided they claimed the same within 
five years after Ins decease by writing under their 
hands, delivered to his exors. No claim was made 
by the children in the manner prescribed ; but 
within the five years a bill was filed by the re- 
siduary legatees to have testator’s estate 
administered : — Held : the filing of the bill was 
equivalent to a claim, though the legatees were 
not parties to the suit. — T ollner v. Marriott 
( 1830), 4 Sim. 19 ; 58 E. It. 8 ; sub nom. Tolner 
v. Marriott, 9 L. J. O. s. Oh. 14. 

A ywtations Distd. ^ He Hartley, S ted man r. D mister 
V ldik™ <M'a3 i r fj ltr Tu,mo ' 8 Kstatl '' Kulkt ‘ 8 


the devise to the daughters of L. & their issue was 
performed. Qu. : whether it was or was not a 
condition subsequent. — Tanner v. Tebbutt 
(1843), 2 Y. k C. Ch. Cas. 225 ; 12 L. J. Ch. 210 ; 
7 Jur. 339 ; 03 E. E. 99. 

E. Conditions Not to Dispute Will. 

2860. Not to dispute will — Commencement of 
suit whereby validity of will contested — Reasonable 
grounds for litigation.] — Powell v. Morgan, No. 

2811, ante. 

2861. Claim for immediate payment — 

Vested immediate gift with deferred payment.] — 
Phillips v. Phillips, [1877] W. N. 200. 

2802. Not to give executor any trouble — Frivolous 
action.] — Nutt v. Burrell (1724), Gas. temp. 
King, 1 ; 25 E. R. 189, L. C. 

2863. Not to attempt to set aside legacies — Suit 
to recall probate of will.] — Stevenson v. Abing- 
ton, No. 2823, ante. 

E. Conditions relating to Marriage. 

2864. To marry person of particular surname— 
Marriage with person commonly called & known 
by such surname.]— Olive v. Tong (1653), Sty. 
389 ; 82 E. R. 802. 

2865. Marriage with person assuming sur- 


2858. To make claim within specified time 

Beneficiaries abroad— Claim made within time by 
third party on beneficiary's behalf.]— Testator by 
his will left certain legacies in trust for such of 
his cousins who should claim them within twelve 
months after his decease. After his death B., a 
cousin, residing abroad, put in liis claim within 
the time fixed, k at the same time, with the view 
of protecting the interests of C., another cousin, 
wrote to the trustees’ solr. as follows : “ I have a 
brother, C., but I do not know his present address. 
I have w ritten to find out ; as soon as he is found 
he will write ; therefore put in his claim.” The 
solr. complied with these instruct ions : ~ Held : 

this was sufficient to entitle G. to his legacy He 

St^e^Trusts (1806), 14 L. T. 542; 12 Jur. 

2859. To appear before executors — & furnish 
proof of Identity— Beneficiary too Infirm to appear 
before executors— Attendance of executors at 
beneficiary’s house.] — Testatrix devised an estate 
to the three daughters of L., or such of them as 
should be living at her decease, & the issue of such 
as should be dead leaving issue, & their respective 
heirs, as tenants in common ; but upon the express 
condition that the daughters, or such of them as 
should be living at the decease of testatrix or their 
issue, should, within seven years after her decease 
personally appear before her exors., k deliver to 
them a testimonial of their or his identity ; & 
in default thereof the estate was devised over. 
Upon the death of testatrix E. was the party 
entitled under the devise to the daughters of L. 
& their issue. E., however, being too aged k 
infirm to appear before the exors., one of ' them 
& the agent of the other attended her at her 
house, k received from her satisfactory proofs of 
hei identity : Held : the condition annexed to 


name.] — A. gives a legacy of £1,000 to B. payable 
at the day of her marriage, in case she should 
marry any person of the surname of 8. but if she 
should not, he gave the legacy to W. B. married 
a person who assumed the surname of 8. but it 
was held that this was not a performance of the 
condition, so as to entitle B. k her husband to 
the legacy. — B arlow v. Bateman (1735), 2 Bro. 
Pari. Gas. 272 ; 1 E. R. 939, 11. L. 

Annotations : — Consd. Leigh v. Leigh (1808), 15 VeR. 02. 
Refd. Pyol r. Pyot (1710), 1 Ves. Son. 335 ; Wakeiield v. 
Wakefield ( 1807 ), 1 Hag. Con. 301 ; He Borens, He Dovv- 
dobweil, Berons-Dowdosweil v. Iiolland-Martiii, LI 020] 
Ch. 500. 

2866. Gift to female on marriage Must be of 
marriageable age.] — If a legacy be given to a young 
girl when she marries, k she marries before she is 
yiri potens , she shall not have it, for it must be 
intended a complete marriage (Wright, Lord 
Keeper).— Yate r. Fetti place (1700), as reported 
in Ereem. Ch. 213 ; 22 E. R. 1185. 

A mentations : — Consd. lteynish r. Martin (1740), 3 Atk. 330.' 
Held. Hervey r. Aston (1738), West temp. Hard. 350 ; 
Prowse v. Abingdon (1738), West temp. Hard. 312; 
Richardson v. Creese (1743), 3 Atk. 05. Mentd. Anon. 
(1711), 2 Kq. Cas. A hr. 541 ; Jennings v. Looks (1 725), 2 
P. Wins. 276 ; Chandos r. Talbot, (1731). 2 P. Wins. 001 ; 
Bedash v. Uthwatt (1737). West temp. Hard. 273; 
Billingsley r. Eekershail (1738), 2 Eq. (Vis. Abr. 570, 
Hall v. Terry (1738), West temp. Hard. 500; A.-G. r. 
Milner ( 1744), 3 Atk. 112 ; Hanson v. Graham (1801), 0 
Ves. 239 ; Henty r. Wrey (1882), 21 Ch. 1). 332. 

2867. Gift over on refusal to marry — Offer of 
marriage declined.] — Gift over, on A.’s refusal to 
marry B. The forfeiture held not to take place 
from an offer being declined once or twice, but 
from a more formal acknowledgment. -—J ohnson 
v. Smith (1749), 1 Yes. Sen. 314; 27 E. 11. 1053, 
L. G. 

Annotation Mentd. Alleyn v. Alleyn (1750), 2 Yes. Sen. 
37. 

2868. Not to marry without competent fortune — 
Marriage with portion.] — On a devise on condition 


PART XIII. SECT. 4, SUB-SECT. 2.— E. 

0. Not to dispute bp will— Whether 
forfeiture incurred it hen legatee seeks 
construction of will.} — Hakhison r . 
Harrison (1904), 24 C. L. T. 222 : 7 
O. L. It. 297 ; 3 O. W. II. 24 7.— CAN. 
d. b or felt are on taking “ any proceed- 

lnu l or in e, i y it y against 
anu executors or trustees — Whether for- 
feiture incurred for action against tn,s- 
tccs for breach of trust j W am, act; 


Wallace (1898), 24 V. L. R. 859.— AUS. 

PART XIII. SECT. 4, SUB-SECT. 2.— F. 

e. Gift until marriage ~ Whether limi- 
tation, condition subsequent or defeas- 
ance.]— He Kino's Trusts (1892), 29 
L. It. Ir. 401.-— IR. 

f. Forfeiture on marriage with certain 

persons— Clause applicable to first mar - 
V'JVf M'hethcr )>ro)nrty vests abso- 

lutely <m marriage outside piuhibited 


class.] — He SiiARr, Canty v. 8haiip 
(1904), 4 S. It. N. 8. W. 155; 21 
N. 8. W. W. IN. 5 7.— AUS. 

g. Effect of condition as to death oj 
one beneficiary At marriage of another.] 
-- Testator devised his land to his son, 
an only child for ever, testator's wife 
to have it as long as she lived or 
remained his widow, & then proceeded : 
“ tit if my son die & she marry, all to 
come to my brothers tit sisters equal 
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that if a marriage without a competent fortune, 
or without consent ; the condition is performed 
by having a portion only, without consent. — 
Long v. Dennis (1767), 4 Burr. 2052 ; 1 Wm. Bl. 
630 ; 08 E. R. 69. 

Annotations: — Consd. Clarko v. Parker (1812), 19 Ves. 1 ; 

lie Lanyon, Lanyon v. Lanyon, [1927) 2 Oh. 264. 

2869. Gift payable within twelve months of 
testator’s death — Revocation on marriage of bene- 
ficiary with named person — Marriage with such 
person after twelve months.] — Testator bequeathed 
a legacy to his daughter to be paid within twelve 
months after his decease : but if she should 
marry A. then he revoked the legacy. She re- 
mained unmarried till about fourteen months 
after testator’s death ; & then married A. They 
obtained a decree for the legacy. — Osborn v . 
Brown (1800), 5 Ves. 527 ; 31 E. R. 717, L. C. 

Annotations Money v. Money (1881), 44 L. T. 639. 

Refd. Brydges v. Wotton (1812), 1 Ves. Sc B. 134. 

2870. Marriage in lifetime of testator or 

within twelve months of death.] — Testator by his 
will, made after Wills Act, 1837 (c. 26), devised 
all his real & personal estate to his “ three un- 
married daughters, A., B., &> C.,” as tenants in 
common in fee. By a codicil he declared that, 

“ in case one of my daughters, A., B., & C., should 
get married, the two then remaining single, shall, 
at the end of twelve months after my decease, 
pay to the married sister the sum of £500 in lieu 
of any further claim whatsoever on my property ; 
& the two surviving daughters then single above 
named, to be sole possessors of all my property 
named in this my last will & testament, & to their 
heirs for ever ” : — Held : the codicil contem- 
plated the marriage of a daughter in the lifetime 
of testator — or, at all events, within twelve months 
after his decease. — Lloyd v. Davies (1854), 15 
O. B. 76 ; 2 C. L. R. 1788 ; 23 L. T. O. 8. 100 ; 
18 Jur. 1056 ; 2 W. R. 405 ; 130 E. R. 347 ; sub 
nom . Doe d. Lloyd v. Davies, 23 L. J. C. P. 169. 

2871. Direction to settle share on marriage — 
Time of marriage not restricted.] — Testator gave 
the income of his residuary estate of his wife for 
life A the capital equally among his children who 
should be living at his death, but directed that if 
any daughter married the interest of her share 
should be paid to her for her separate use for her 
life, & after her death to her husband for his life, 
<fc after the death of the survivor equally among 
their children ; A if the daughters had no children 
living at their respective deaths the principal of 
their portions to be at their own disposal : — 
Held: the contingency of a daughter's marrying j 
was not restricted to a marriage in the lifetime 
of the vvidow r .- -With am v. With am (1861), 

3 De G. K. & ,T. 758 ; 30 L. J. Oh. 88 8 ; 5 L. T. 
133 ; 9 W. R. 854 ; 45 E. R. 1072, L. JJ. 

Annotation : — Distd. Money v. Money (1881), 44 L. T. 639. 

2872. Gift to widow until remarriage — Secret 
remarriage — Marriage invalid.] — Allen v. Wood, 
No. 2797, ante. 

2873 . Marriage valid.] — In order to 

keep her second marriage secret, a widow, whose 
life interest under her first husband’s will ceased 
on remarriage, was married before a registrar in 
her maiden name, the previous statutory notice 
given under Marriage A Registration Act, 1856 
(c. 119), s. 3, being false to the knowledge of both 
spouses in this & other respects : — Held : the 


marriage was valid <fc the widow’s life interest 
had ceased. — Re Rutter, Donaldson v . Rutter, 
L1907] 2 Oh. 592 ; 77 L. J. Ch. 34 ; 97 L. T. 883 ; 
24 T. L. R. 12. 

Annotation: — Refd. Plummer v. Plummer, [1917] P. 163. 


2874. Gift to surviving wife ** so long as she 
continues unmarried ” — Divorce of wife — Wife 
surviving husband & remaining unmarried.] — 

Testator by his will devised freehold & leasehold 
estates to trustees upon trust out of the rents & 
profits arising therefrom to pay an annual sum 
to his son & his son’s wife E. jointly, & if his son 
predeceased E., to E. “so long as she continues 
unmarried.” Before his son’s death his son 
obtained a divorce from E. Ho was now dead, 
& E. had not been remarried. On an application 
that the receiver might be directed to pay E. the 
arrears unpaid since her husband’s death, & con- 
tinue to pay the annuity : — Held : the phrase 
“ so long as she continues unmarried ” was not 
equivalent to “ during widowhood,” &, although 
E. was not a widow, as she was the “ E ” named 
in the will, & was unmarried, she was entitled to 
the annuity so long as she remained unmarried. 
— Knox v . Wells (1883), 48 L. T. 655 ; 31 W. R. 
559. 

2875. Marriage declared null & void — 

Wife surviving husband.] — Testator, after giving 
a legacy of £200 to his wife, directed his trustees 
“ in addition thereto to pay to my said wife, so 
long as she shall continue my widow & unmarried, 
an annuity of £300, or otherwise in lieu & in 
substitution of the said annuity, at the option of 
my said wife if she shall prefer it, a legacy of 
£2,000.” After the date of the will the marriage 
was declared null by the Divorce Ct., in a suit 
brought by the wife against testator. After this 
testator died leaving the lady surviving. The 
judge held that she was entitled to the legacy of 
£200, but was not entitled either to the annuity 
or the £2,000. She appealed from this decision 
so far as it was unfavourable to her : — Held : 
although if the lady had been testator’s wife at 
his decease the words “ shall continue my widow 
A unmarried,” might have been in substance the 
same as “ shall continue unmarried,” the reference 
to widowhood could not on that ground be 
treated as surplusage, but was the principal part- 
of the condition, & as the lady did not at testator’s 
death fill the jiosition of testator’s widow, she 
could not take the annuity. — Re Boddington, 
Boddington v. Clairat (1881), 25 Ch. 1). 685; 


50 L. T. 761 ; 32 W. R. 148, C. A. 

„ ivnotations : — Consd. N. v. M. (1885), 1 T. L. II. 523. 
Distd. lie Lowe, Danily t\ Platt (1892), 10 \V. It. 475 ; 
Anderson v. Berkley, [19021 1 Ch. 936. Folld. lie Kettle • 
well, Jones v. Kettlewell (1907), 98 L. T. 23. Distd. He 
Hammond, Burniston v. White, [1911] 2 Ch. 342. Refd. 
In the. Goods of Howe (1884), 33 W. It. 48 ; He Bolton, 
Brown v. Bolton (1886), 5*4 L. T. 396 ; He Howard, 
Taylor v. Howard (1901), 84 L. T. 296; Ho Wagstaff. 
Wagstnff v . Jalland, 11908] 1 Ch 162 ; He Mason, Mason 
v. Mason, [1910] 1 Ch. 695. Mentd. He Joseph, Pain v. 
Joseph, [1908] 1 Ch. 599. 

Conditions requiring consent to marriage.] — Sec 

Sect. 6, post. 


G. Conditions relating to Payment of Money. 

2876. To pay several specified persons — On 
attaining certain age — Necessity for notice & 
demand.] — Oukteis v. Wolverston, No. 2626, 
ante. 


share alike." The widow married 
during the lifetime of the son, who 
subsequently without over having 
married, died intestate : — Held : tho 
estate given to the son was not taken 
from him by her marriage, Sc the widow 
took the property as heir of the son. — 
:ll v . Davih, 23 Ur. 132.™ CAN. 


h. Sufficiency of performance — Con- 
sent of three trustees necessary — One 
trustee' 8 consent not obtained .] — IiOYCK 
V. Corbally (1834), L. & G. temp. 
Plunk. 102.— IR. 

j. Gift of chattels subject to marriage 
with consent of executor .) — Fitzgerald 
c. Ryan, [1899] 2 I. R. 637, (HU— IR. 


PART XIII. SECT. 4, SUB-SECT. 2.— G. 

k. To vay son £5 per year board 
lodging. 1 — Testator gave his son A., 
an imbecile, bis board & lodging & £5 
a year during his natural life. He 
devised to his eldest son a portion of 
bis real estate on condition of nis paying 
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Sect. 4. — Performance of conditions : Sub-sect. 2, G. t 
H. % I. & J. 1 

2877 . To pay rent — Rent not demanded.] — 

Where an estate is upon condition to be void for 
non-payment of rent, the condition will not be 
broken if the rent is not demanded. — M olineux 
v. Molineux (1607), as reported in Cro. Jac. 144 ; 
79 E. R. 126. 

Annotations: — Consd. Fry’s Case (1672), 1 Vent. 199. 

Refd. Lodge v. Jennings (1726), Gilb. Ch. 255. Mentd. 

Bowman v. Milbanke (1664), 1 Sid. 191 ; Grange v. Tlving 

(1665), O. Bridg. 107 ; Thomas v. Sorrel (1673), 3 Kob. 

233 ; Winsford v. Smith (1601), 1 Show. 350 ; R. v. 

Hoare (1817), 6 M. & S. 266. 

2878 . To provide for or pay sum to testator’s 
mother — Mother provided for whilst living at bene- 
ficiary’s house — Mother leaving house of own free 
will.] — S hawe’sCase (1620), Palm. 76; 81 E.R.986. 

H. Conditions relating to Residence . 

2879 . Intention to reside — Whether sufficient.] — 

Under a devise to a party of premises for life, 
provided he chooses to reside therein, A then to 
A. in fee, it is not necessary to complete A.’s right 
to the premises on the death of the devisee for 
life, that such devisee should have actually resided 
in the premises. The intention to reside, A which 
intention would have been carried into effect had 
circumstances permitted, is sufficient. — R oe d. 
►Sampson v. Down (1787), 2 Chit. 529. 

2880 . Nature of residence required — Whether 
personal residence necessary — Whether sleeping on 
premises necessary.] — A person may be said to 
have more than one residence. If he have houses 
in different places, at eacli of which he keeps an 
establishment, each may be called his residence, 
though he may not go there for years. But the 
meaning of the word “ residence ” is different 
from “ domicil,” for an infant has the domicil of 
his parents until he attains his full age A does 
some act to acquire a new one, & thus his domicil 
may be in a country in which he has never per- 
sonally been ; whereas “ residence ” implies per- 
sonal presence at some time or other. 

A proviso in a will, requiring the devisee for life 
of a mansion house, A estates to “ reside ” there 
for six months in every year, A imposing a penalty 
for breach of such condition ; & if he should 

neglect to observe it for live years, devising the 
estate to others, rendered it necessary for the 
devisee to be personally present in the house 
one hundred A sixty-eight days in each year, in 
order to escape the penalty or forfeiture : — Held : 
it would be sufficient if, keeping up an establish- 
ment at the house, lie were merely to visit it each 
day, A it was not necessary for him to spend a 
night there. — W alcot v. Botfield (1854), Kay, 
584 ; 2 Eq. Rep. 758 ; 23 L. T. O. S. 127 ; 18 
Jur. 570 ; 2 W. R. 393 ; 69 E. R. 226. 

Annotations: — Consd. Be Wright, Mott v. Issott, [1907] 1 

Ch. 231. Apld. Be Vivian, Vivian v. Swansea (1920), 36 

T. L. R. 222. 

2881. .] — Testator devised a messuage 

A hereditaments in the country to the use of his 
son G. for life, “ provided as a sine qud non ” that 
he “ within six calendar months after my decease 
shall enter upon A take actual possession of ” 
the messuage A hereditaments “as A for his 
residence A place of abode ” ; A “ shall as such 
tenant for life thereafter during his life continue 
to reside in or upon the same capital messuage for 


at least six calendar months, but not necessarily 
consecutively, in every year.” After G.’s death 
“ or his failing to take such possession as aforesaid 
A to reside in ” the house, testator devised the 
same to G.’s first A other sons in tail male. G. 
entered A took possession within six months after 
testator’s decease ; but as to residence, during 
the year following the expiration of the six months, 
he was in the house for eighteen days only ; A 
from Jan. 1 to Dec, 28 in the year following the 
date of such expiration, for no more than twenty- 
four days. He had, however, placed the house in 
charge of a staff of servants, he had paid the rates, 
he had kept horses A poultry in the stables A on 
the grounds, A his son, who was at college near, 
had stayed at the house on an average on every 
alternate Saturday till Monday : — Held : no for- 
feiture of G.’s life estate had taken place. — Re 
Motr, Warner v. Moir (1884), 25 Ch. D. 605 ; 
53 L. J. Ch. 474 ; 50 L. T. 10 ; 32 W. R. 377. 

Annotations : — Consd. Be Wright, Mott v. Issott, [1907] 1 

Ch. 231. N.F. Be Vivian, Vivian v. Swansea (1920), 36 

T. L. R. 222. 

2882 . .] — Re Ingilby, Crosskell v. 
Inglkby (1890), 6 T. L. R. 446. 

2883. .] — By his will testator gave his 

leasehold house, No. 33, Turner Road, Lee, to his 
trustees, upon trust to permit his niece C. to hold 
A occupy the same free of rent, but subject to a 
proviso thereinafter mentioned, “ A to her residing 
upon the xiremises during her lifetime.” In a 
subsequent part of the will testator directed that 
the use A occupation of the house aforesaid were 
given by him upon the exjiress condition that after 
his decease C. should “ remain single A unmarried,” 
A in the event of her marrying she was to forfeit 
the bequest, A it was to fall into the residue. 

C. resided in the house until her marriage A 
for some ten years afterwards, A then her husband 
took another house in the neighbourhood, A she 
moved into it with him. She let all the rooms 
but one at No. 33, Turner Road, to a weekly 
tenant, A in this reserved room she kept a bed 
always ready for use, her books, some clothes, 
writing materials, etc., A she retained the key of 
this room A also one of the outside door of the 
house. She went there two or three times a week, 
A occasionally had meals A slept there : — Held : 
(1) “residing” meant “personally residing,” A 
what C. had done at No. 33, Turner Road, did not 
amount to residing within the meaning of the 
will; (2) reading the subsequent void condition 
in restraint of marriage into the condition as to 
residence for the purpose of construing the will, 
the words “ residing during her lifetime,” must 
mean during her lifetime while she was capable 
of residing, namely, as a spinster ; A, therefore, 
upon her marriage, the condition as to residence 
did not apply, A there was no forfeiture. — Re 
Wright, Mott v. Issott, [1907 J 1 Ch. 231 ; 76 
L. J. Ch. 89 ; 95 L. T. 697 ; 51 Sol. Jo. 47. 

Annotation: — As to (1) Apld. Be Vivian, Vivian v. Swansea 

(1920), 36 T. L. R. 222. 

2884 . .] — Where trustees are directed 

by a will to pay the income of the residuary estate 
to the tenant for life of certain property during 
such period of his life as he should reside on that 
property for a limited period in every year, with 
a gift over of such income in the ovent of the 
tenant for life ceasing or declining so to reside, 


A. £3 out of the £5 a year. He further 
devised another portion of bis real 
estate to his wife for her life, & then to 
his son R. t on condition that It. should 
>uy the bulauee of £2 a year & keep 
ns fion A. in board Sc lodging during 
his nutural life : —Held : the intention 


of testator was to provide for A. from 
the time of testator’s death, & It.’s 
land was chargeable with such £2 a 
year, Sc the board & lodging from that 
time, notwithstanding the tenancy for 
life. — M unsie v. Lindsay, 10 P. It. 
432.— CAN. 


PART XIII. SECT. 4, SUB-SECT. 2.— H. 

2881 i. Nature of residence required— 
Whether personal residence necessary. ] — 
Be Stewart, Stewart v. HiSLor, 23 
N. Z. L. It. 797.— N.Z. 

1. Whether residence of care - 
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personal residence for that period is necessary in 
order to entitle the tenant for life to the income, & 
the maintenance of an establishment is not suffi- 
cient . — Re Vivian, Vivian v. Swansea (1920), 36 
T. L. R. 657, C. A. 

2884a. Exclusive residence — No manner or period 
prescribed.] — T agore v . Tagore (1874), L. R. 1 
Ind. App. 387, P. 0. 

2885. Length of residence required — Beneficiary 
in Army.] — Testator, by his will, placed the son 
& daughter of his deceased son under the protec- 
tion & trust of his trustees, & provided certain 
annual sums for their maintenance, until they 
attained twenty-four, when each of them was to 
receive a legacy of £1,500 ; but if their mother 
should fix with her children out of England, their 
allowances were to be reduced ; &, if the son did 
not remain in England under the protection of 
the trustees, he was to forfeit his legacy. The 
mother took her children to India during their 
infancy, but returned to England four years 
afterwards. The son, having obtained a commis- 
sion in the Army shortly after his return, joined 
his regiment in India. Afterwards, <fc whilst he 
was still under twenty-one, he returned to England 
on account of illness, <fc remained thero about 
three years, <fc then, having attained twenty-one, 
he joined his regiment in India : — Held : the son 
had incurred neither a forfeiture of his legacy, 
nor a reduction of his allowance. — Schnell v. 
Tyrrell (1834), 7 Sim. 86 ; 58 E. R. 769. 

2886. Temporary absence.] — A residuary 

bequest to the nephews & nieces of testatrix who 
should be in England at the time of her decease, 
& the children of such of her nephews & nieces as 
should be then dead living in England, such chil- 
dren taking only their, his or her parent or parents’ 
share ; & to her great-niece J., <fc the children of 
her deceased niece M., such last-mentioned children 
only to take one of such shares in right of their 
mother, equally among them : — Held : two nieces, 
who at the date of the will & at the death of the 
testatrix were settled in America were excluded, 
& two nieces who at the time of testatrix’s death 
were in Ireland, one with her husband on duty 
with his regiment, & the other visiting her, were 
not excluded. — Woods v. Townley (1853), 11 
H are, 314 ; 23 L. J. Ch. 281 ; 22 L. T. O. S. 75 ; 

1 W. R. 504 ; 68 E. R. 1295. 

2887. How calculated.] — Walcot v . Bot- 

FIKLD, No. 2880, ante. 

2887a. Effect of justifiable delay in taking up resi- 
dence.] — Tagore v . Tagore, No. 2884 a, ante. 

2888. Wife changing residence by husband’s 
wish.] — Re Wilkinson, Page v . Public Trustee, 
No. 2678, ante . 

7. Conditions to Execute Release . 

2889. Release of all demands on estate — Refusal 
to execute release — Release including annuities 
granted during life of testator.] — P. T. in his life- 
time granted two annuities to P. T. his son, &, 
there being subsisting accounts between them, 


by will gave him an annuity of £600 on condition 
he should, within three months, execute a release 
of all demands on his estate ; the release tendered 
including the two annuities granted during the 
life, P. T. the son did not forfeit his annuity of 
£600 by refusing to execute it, but a release settled 
by the master, omitting those annuities, being 
tendered & refused : — Held : he forfeited the 
annuity under the will. — Taylor v. Popham 
(1782), 1 Bro. 0. C. 168 ; 28 E. R. 1059, L. 0. 

Annotations : — Consd. Hollinrako v. Lister (1820), 1 Hubs. 

500 ; Re Packard, Packard v. Waters, [1020] 1 Oh. 596. 

2890. No proof of legatee’s knowledge 

of contents of deed or that explanation given — Deed 
containing inaccurate recital.] — Testator be- 
queathed an annuity, to cease in case the legatee, 
if required, should not execute a release. A 
release was tendered, which A. refused to execute. 
It was not proved that the legatee knew the con- 
tents of the deed, or that any explanation was 
offered to him ; & it appeared to have contained 
an inaccurate recital : — Held : there was no for- 
feiture. — Williams v. Knipe (1842), 5 Beav. 273 ; 
49 E. R. 583. 

2891. Failure to execute release within 

period specified.] — Conditional limitation over, if 
the first devisee should refuse or neglect to comply 
with the condition, viz. within six months after 
testatrix’s death to release all demands upon her 
as extrix. of A. or otherwise, established ; the 
failure arising from the act of the first devisee, as 
heir-at-law, contesting the will ; & the union of 
the character of extrix. with that of devisee over 
is no objection. 

It was by pltf.'s own act that the probate was 
delayed so long ; & it may be doubted whether it 
would bo competent to him to take advantage of 
his own groundless resistance to the proof of the 
will (Sir William Grant, M.R.). — Simpson v. 
Vickers (1807), 14 Ves. 341 ; 33 E. R. 552. 

2892. Release of annuity — Execution of release 
reserving right to claim arrears of annuity .J — 
A., by will, gave property to B., upon condition of 
his releasing an annuity : — Held : the release 
must include arrears due at the death of A. 

The release contained a proviso reserving B.’s 
right to claim the arrears of the annuity : — Held : 
as the arrears were included in tho condition, the 
reservation did not make the releaso void. — 
Piiilby v. Philby (1866), 15 VV. R. 98. 

J . Conditions to Settle Property . 

2893. To settle property to specified uses — 
Settlement to other uses.] — R. devises all his real 
estates to his son J. for life, on condition that he 
should, in twelve months after testator’s death, 
suffer a recovery of his own estate, & settle it to 
certain uses mentioned in his father’s will ; but 
if he should neglect or refuse so to do, then testator 
declared, that the devise of his real estate to his 
said son J. should cease & be void ; & that in 
that case, the same should go according to the 
uses before limited, in the same manner as if his 


taker sufficient. } — Mack lem v. Mack- 
lkm, 19 O. R. 482. — CAN. 

2886 i. Length of residence required 
— 'J'emporary absence] — Testator, 
amongst others, made the following 
hequeBt in favour of his housekeeper, 
‘ & further, for her, the said H. P., to 
have her own free ■will to stay on the 
promises I now at this time enjoy & 
possess, & for her to have a quiet homo 
& maintenance as long as she may 
think good to hold to tho said 
privilege ” i-Ueld : H. P. had not 
forfeited her right to the provision by 


merolv ceasing for a time to avail her- 
self or her intended benefit. — Hesp v. 
PELL, 10 Gr. 412.— CAN. 

m. Substantial fulfilment of 

condition required ] — Adams v. Gourla y 
(1912), 210. W. R. 772; 3 0.W. N. 909 ; 
26 O. L. R. 87 ; 4 D. L. R. 73.— CAN. 

n. Devise of land subject to pro - 
vision for maintenance of daughters — 
Gift to them of share of income after 
deducting “ all incidental household 
expenses ** — Right to reside in house — 
Implied power to leave.] — Clarke v. 
Clarke, Re Clarke, 21 N. Z. L. R. 


533 — N.Z. 

PART XIII. SECT. 4, SUB-SECT. 2.— J. 

o. Direction to " settle to her separate 
use ” — On attaining specified age or 
marrying — Condition fulfilled on attain- 
ing age.] — Pass v. Miller (1886), 7 
N 8. \V. L. R. (Eq.) 34. — AUS. 

p. Bequest to daughters for separate 
use — Application by daughters for pay- 
ment .] — Testator bequeathed a mixed 
fund to trustees on trust to sell & divide 
the trust moneys among children, the 
shares of daughters to be for their 
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r. 4. — Performance of conditions : Sub-sect, 2, J., 
K, cfc L .] 

.said son was really dead. J. suffered a recovery 
of his own estate, but declared the same to other 
uses than those mentioned in his father’s will ; 
he nevertheless continued in the possession of the 
devised estate : — Held : not having complied with 
(lie condition, he was not entitled to any benefit 
or advantage under the will. — Montagu (Duke) 
r. Beaulieu (Duke) (1767), 3 Bro. Pari. Cas. 
277 ; 1 E. R. 1317 ; sub nom. Beaulieu (Lord) 
v. Cardigan (Lord), Ainb. 533, H. L. 

Annotations : — Apia. Simpson v. Vickers (1807), 14 Vcs. 

341. Refd. Yate v. Moseley (1800), 5 Yes. 480. 

2894. To settle property on doubtful trusts — 
Settlement In general terms.] — Property was, by 
will, limited to deft., on condition of his settling 
some Scottish estates within a limited time on 
trusts, the validity <fc effect of which were 
doubtful. Deft, settled the estates within the 
time, in general terms, on the persons on whose 
behalf the condition was imposed — Held : this 
was a sufficient, compliance with the condition. — 
Scarlett r. Abinger (Lord) (1865), 34 Beav. 
833 ; 55 E. R. 665. 

2895. To re-settle “ hereditaments ” — Settle- 
ment of proceeds of sale of land -Proceeds under 
trust for re-investment In land.] - Testator de- 
vised certain property to his son on condition 
that the latter should re-settle, on certain specified 
limitations, the “ hereditaments ” of which tes- 
tator was tenant for life, <fc the son was tenant for 
tail, under a certain settlement. Part of the real 
estate subject to this settlement had been sold at 
the time of testator’s death, & was then repre- 
sented by certain funds securities that were 
held in trust for re-investment in land. On the 
construction of the will : — Held : these funds & 
securities were included in the term “ heredita- 
ments,” A it was necessary, accordingly, that the 
son should re-settle them, not less than the real 
estate that still remained unsold, in order to 
satisfy the condition of testator’s will. — Be 
Gokselin, Gosselin v. Gosselin, [1906] 1 Ch. 120 ; 
75 L. ,T. Oh. 88 ; 54 W. R. 193 ; 50 Sol. Jo. 94. 

2896. To settle after-acquired property — “ Pos- 
sessed of or entitled to. ,, J — Where there was a 
clause of forfeiture of benefits under her father’s 
will if the daughter did not settle after-acquired 
property which she should become “ possessed of 
or entitled to ” of over the value of £1,000, the 
words “ possessed of or entitled to ” were held 
to be not cumulative, but alternative, & separate 
meanings must accordingly be found for them, & 
accordingly property of over the value of £1,000 
in respect- of which the daughter had before her 
father’s death a vested reversionary interest was 
held to be subject to this clause of forfeiture.- — - 
Re Brook, Brook v. Hirst (1914), 111 L. T. 36 ; 
58 Sol. Jo. 399. 


K. Conditions relating to Name and Arms. 

2897. Condition to take name & arms.] — 

Estates being devised to trustees & their heirs, 
upon trust to permit M., C., & J. to reside in a 
mansion house, & receive part of the rents, in 
recompense of the maintenance of L., eldest son 
of M., ( ill he attained 21, or died, Ac subject thereto, 
to the use of the trustees Ac their heirs, in trust 
for L., until he should attain 21, or die. Ac to the 
intent that the rents might be accumulated, & 
after he attained 21, to the use of him As his assigns, 
during his life, he taking the testator’s surname 
of K. ; remainder to the use of the trustees, Ac 
their heirs, during his life, to support contingent 
remainders ; remainder to the use of hiB first Ac 
other sons, taking the surname of K., in tail 
male ; remainder to the use of the second Ac every 
other son of M. by her present husband ; re- 
mainder to her first Ac every other son by any 
future husband, in tail male, taking the surname of 
K. ; remainder to the use of the trustees Ac their 
heirs, during the life of M. upon trust for her 
separate use ; remainder to the use of the trustees, 
Ac their heirs, during the life of C. upon trust for 
her separate use ; remainder to her first Ac other 
sons taking the surname of K. in tail male, with 
ulterior remainders, Ac a proviso, that the heirs 
male of the bodies of M. Ac C. claiming under the 
will, should, on taking possession of the estates, 
assume the surname of K., Ac, within three years, 
procure their name to be altered by Act of Parlia- 
ment, or some other effectual way ; Ac in case 
they should neglect to obtain an Act of Parlia- 
ment, or some other authority as effectual, for 
three years after being in possession, then the use 
Ac estate limited to the person so neglecting should 
cease & become void, Ac the estates should vest 
in the persons next in remainder, as if the persons 
so neglecting were dead without issue ; L., in 

1794, having attained 21, taken possession of the 
estates Ac assumed the name of K., but neglected 
to obtain an Act of Parliament, or any other 
authority for the use of that name, Ac having had 
a son born in 1806, Ac M. having died without other 
sons ; on a bill by C., insisting that L. had for- 
feited the estates the ct. refused to appoint a 
receiver, or, infants, who are not bound by admis- 
sions, being interested, to direct a case. — Hawkins 
r. Luscombe (1818), 2 Swan. 375 ; 36 E. R. 659. L. (\ 

Annotations Refd. Doe d. Muller v. Claridge (1848), 0 

C. B. C41 ; Toller v. Attwood (1850), 15 Q. B. 929. 

2898. Sufficiency of performance — Adop- 

tion & subsequent relinquishment.] — Re Parker 
Ac Champion (1887), 4 T. L. R. 75. J 

■ .] — See, also, Name Ac Arms, Vol. XXXV., 

pp. 705-712, Nos. 55-86, 95-98. 

L . Miscellaneous Conditions. 

2899. Condition against committing waste — 
Waste committed by husband.j — Cob’s Case 
(1590), Lat, 20 ; 82 E. R. 254. 


separate use & to be settled for their 
benefit in the names of such persons 
as the trustees should think fit : — 
Held : if the daughters applied for 
payment of their shares the trustees 
could make such payment, otherwise 
they were bound to have a settlement 
executed as directed by will. — H ogarth 
it Hogarth (1894), 15 N. S. W. L. 11. 
(hq.) 93 ; 10 N. S. W. W. N. 178.— AUS. 
q. Necessity for formal deed to carry 
t direction .] — Duncan v . Bluett 
(1870), 19 W. It. 41.— IR. 


PART XIII. SECT. 4, SUB-SECT. 2.— 
2897 i. Condition to take name 
6 E , VAN ' v - Mahon-Hao 
(1892), 27 L. H. Ir. 399. — IR. 


r. — — Sufficiency of performance— 
Time for compliance .} — Under the limi- 
tations of a will, each devisee, becoming 
entitled to the actual possession of the 
devised lands, was directed to take the 
name & bear the arms of testator, sub- 
ject to forfeiture on neglect to do so for 
the Hpace of one year next af tor becoming 
entitled to the possession of the estates. 
A tenant for life of the devised estates 
died on Apr. 9, 1888 ; & on Apr. 9, 
1889, the next remainderman did what, 
if in time, was admittedly a compliance 
with the condition : — Held : in the 
computation of time for this purpose 
the day of the death of the tenant for 
life was not to be counted, & therefore 
the condition was duly complied with. 


— Miller r. Wheatley (1891), 28 
L. K. Ir. 144.— IR. 

t. Condition to adopt surname .] — 
Christie v. Wisely (1874), 1 It. (Ct. 
of Scss.) 430. — SCOT. 

PART XIII. SECT. 4, SUB-SECT. 2.— L. 

a. Condi tum as to steadiness rf* 
respcctatrility — Effect of enlistment in 
irmy .] — A bequest was made to the 
son of testatrix payable on his attaining 
21, providod ho continued a steady 
boy & remained in some respectable 
family until that time, with a bequest 
over if he did not do so. Without any 
reason being assigned therefor, the 
legatee enlisted & served as a private 
soldier in tho army of the United States. 
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2900. Several persons to sell land — Death of one 
before testator — Sale by survivors.] — If a devise be 
that testator’s sons in law shall sell the land, A 
one of them dies before testator, a sale by the two 
survivors is good. — Lee v. Vincent (1584), Cro. 
Eliz. 20 ; 78 E. 14. 291 ; sub nom. Vincent v. 
Lee, Moore, K. B. 147 ; sub nom. Lee’s Case, 1 
Leon. 285 ; 3 Leon. 106. 

Annotations : — Reid. Philips v. Bury (1694), Skin. 447 ; Forth 

v. Chapman (1720), 1 P. Wins. 663 ; Soutkby v. Stonehouse 

(1753), 2 Ves. Sen. 610 ; Mansell v. Mansell (1757), Wilm. 

36 ; Sykes v. Sheard (1863), 2 De G. J. & Sm. 6. 

2901. Condition for quiet enjoyment — Parol 
denial of right to possess — Whether breach.] — 

Fraunces’s Case, No. 2942, post. 

2902. Condition to keep testator’s name — Gift 
to wife — Subsequent re-marriage.]— A. being 
seised in fee of one moiety in possession, A another 
moiety in reversion, devises to his wife “ all that 
my living which I do now occupy, so long as she 
do keep my name, until such time as my son shall 
come to age, A that then she shall have the thirds 
of all my living.” The wife shall have the third 
of all as well in possession as reversion, although 
she changes her name by marriage.— Rowland v. 
Doughty (1022), Cro. .lac. 649 ; 79 E. R. 560. 
Annotation : — Mentd. Meredith?’. Webber (1666), O. Bridg. 

560. 

2903. Condition providing for compensation for 
eviction — Partial eviction.] — Black Acre is devised 
to J. with a proviso that if he be evicted he shall 
have White Acre : J. is evicted of a moiety of 
Black Acre. IJo shall only have a satisfaction 
pro ianto out of White Acre. — Tytk v. Tyte (1684), 
1 Vern. 270 ; 1 Eq. Cas. Abr. 106 ; 23 E. R. 463. 

2904. Creditors to accept composition — Creditors 
filing bill for payment — & declaring acceptance of 
legacies towards satisfaction of debts.)— Franco 
v . Alvares, No. 2950, post . 

2905. Bequest of sum if not assigned or trans- 
ferred — Sum ordered to be transferred — Not actually 
transferred.] — Bequest after Die death of certain 
annuitants of a sum set apart by the ct. for pay- 
ment of them or of such part of it as should not, 
by reason of their deaths have been assigned or 
transferred : — field : a sum which had been 
ordered to be transferred on the death of an 
annuitant but had not been actually transferred, 
did not pass. — Hooper v. Goodwin (1821), Jae. 
375 ; 37 E. R. 893. 

2906. In case executors unable to complete pur- 
chase — Purchase not completed — Executors able to 
complete.] — Testatrix, having the moiety of an 
estate, directed her exors. to purchase the other 
moiety ; & “ if the purchase should be completed 
within twelve months after her death,” she gave 
the entirety on certain trusts ; “ but in case her 
exors. should not be able,” within that time, “ to 
purchase it,” she directed her moiety to be sold, 
A the produce, together with £1,100 to be held on 
other trusts. The will contained a gift of the 
residue of her estate of whatever kind, etc. The 
purchase “ was not completed ” within the time, 
although the exors. “ were able,” so that neither 
of the expressed events happened : — Held : the 
trusts both of the estate A £1,100 failed ; A, as 
between the devisees A heir at law, the latter was 
entitled to testatrix’s moiety of the estate. — 
LpjoiiNr. Upjohn (1843), 7 Beav. 59 ; 49 E. R. 984. 
Annotation: — Held. Bernard v. Minshull (1859), John. 27G. 

2907. To convey estate on request — Request con- 


dition precedent.] — Testator, G., seized in fee of 
an estate in L., & whose oldest son & heir-at-law, 
J., was seized in fee of an independent estate in 
T., devised as follows : “ That provided his said 
eldest son, J., should, when requested by his second 
son, D., effectually convey & assure unto him, the 
said D. I)., his heirs A assigns for ever, free from 
all manner of incumbrances, the estate in T., then 
he gave A devised his estate in L. unto him, the 
said J., his heirs A assigns for ever ; but if the 
said J. should, when required as aforesaid, refuse 
to execute such a conveyance unto the said D. A 
his heirs, then he gave Sc devised the said estate 
in L. unto his said son D., his heirs A assigns for 
ever.” Afterwards G. died, A his eldest son A 
heir, J., took possession of the estate in L., demised 
the estate in T. receiving the rents, A so retained 
both till his death, when he devised both to deft., 
his wife. During the life of J., his brother D., 
the lessor of pltf., never either claimed the estate 
in L., nor requested J. to convey to him the estate 
in T. according to the directions, of their father’s 
will, but after the death of J. he did tender a 
conveyance of the estate in T. to deft., the devisee 
of .T., which she refused to execute : — Held : (1) on 
the death of testator, his estate in L. vested in his 
eldest son, J., as heir-at-law ; for, by a true 
construction of the devise, that estate in L. was 
only to be divested out of J., so as to vest in D., 
upon the condition that .1. should, when requested, 
refuse to convey to D. his estate in T., free from all 
incumbrances ; (2) the estate in L. did never vest 
in I)., for that the condition never happened on 
which it should vest, since J. was never asked, A 
therefore never refused, during his life, to convey 
his estate in T. according to the directions of the 
will, A a subsequent refusal by his devisee was not 
equivalent to a refusal by him ; (3) J. did not by 
demising it from year to year, disable himself 
from conveying the estate in T. according to the 
directions of the will ; for that a demise from year 
to year was not such an incumbrance as was 
intended to be prohibited by the will. — D oe d. 
Davies v. Davies (1851), 16 Q. B. 951 ; 20 

L. .T. Q. B. 408 ; 17 L. T. O. S. 104 ; 15 Jur. 1029 ; 
117 E. R. 1146. 

2908. To return to England — Embarkation on 
board ship — Ship lost on voyage.] — Testator, by 
a codicil, after reciting that a person to whom he 
had by his will given a legacy of £2,000 had 
emigrated to Australia, proceeded therefore to 
revoke such legacy, A in lieu thereof gave to the 
same legatee, in case lie remained in Australia or 
out of this kingdom, £600 after the death of 
testator’s wife, “ but if he return to England 
before her decease,” testator gave him the further 
sum of £400 : — Held : the return of the legatee to 
England was a condition precedent, A was not 
satisfied by his embarkation on board a British 
ship to return to England, the ship A passengers 
being lost on the voyage. 

If the codicil had contained a recital, that, 
owing to the testator’s displeasure with James 
Priestley on account of his departure to Australia, 
he attached this condition to the legacy as a 
penalty, possibly the inchoate return might have 
satisfied the condition (Page Wood, V.-C.). — 
Priestley v. Holgate (1857), 3 K. A J. 286 ; 26 
L. J. Ch. 448 ; 30 L. T. O. S. 30 ; 3 Jur. N. S. 480 ; 
5 W. R. 445 ; 69 E. R. 1110. 


against the then Confederate States : — 
Held : the son had not performed the 
condition Sc was not entitled to the 
legacy. — Pew e. Lefferth, 16 Gr. 408. 

—CAN. 

b. Gift to be divested on f devisee 
M embracing doctrines of Church of 


Rome ” — What amounts to breach.]-- 
Testator devised an undivided third 
share in a lot of land to M. with a 
proviso that " in tho event of the said 
M. embracing 1 the doctrines of the 
church of Rome, & at any time after 
his majority acknowledging himself in 


connection with that church. ** tho 
interest devised to him should pass, 
etc. : — Held : the condition was a 
double one He to defeat the gift it must 
be shown, not only that M. embraced 
the doctrines of the church of Rome, 
but that, after attaining his majority, 
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Sect. 4 . — Performance of conditions : Stib-scct , 2, L. ; 
sub-sect. 3.] 

2909. Provided A. “ be left an orphan ” — Father 
living.] — Testatrix devised by her will the rents & 
profits of certain houses to be applied “ for & 
towards the maintenance, education & support of 
my granddaughter A. until she arrives at the age 
of twenty-one years, provided she be left an 
orphan unprovided for, & lives with part of my 
family.” On bill filed by the granddaughter, an 
infant, by her father as next friend, the mother 
being dead at the time of the execution of testa- 
trix’s will : — Held : she was not an orphan within 
the meaning of testatrix’s will, & the rents & 
profits not applicable to her support, etc. — 
Guilmette v. Mossop (1862), 7 L. T. 190. 

2910. “ In the event of the death of or her 
separation from her present husband ” — Separation 
by reason of infirmity.] — A bequest of an annuity 
to a married woman “ in the event of the death of 
or her separation from her present husband ” was 
followed by a right to reside in testator’s house 
“ in the event of the death of her husband or her 
separation from or living apart from him.” She 
was separated from him not by any legal separa- 
tion but by reason of his infirmity : — held : she 
was entitled to the annuity. — Bedborough v. 
Bedborough (No. 2) (1805), 34 Beav. 280 ; 55 
E. R. 645. 

2911. Condition that benefice not to be held in 
plurality — Union of benefices.] — A clergyman who 
had for many years down to shortly before his 
death been rector of K., by his will bequeathed 
£1,000 “ as an augmentation fund ” for that 
benefice “ upon condition that the benefice or 
rectory never be held in plurality by any neighbour- 
ing clergyman.” Steps towards the union of the 
rectory of K. with a neighbouring rectory 
vicarage were commenced by the bishop of the 
diocese in the year preceding testator’s death & 
subsequently, in the year of his decease, the rectory 
of M. with the vicarage of S. & the rectory of K. 
were united into one benefice for ecclesiastical 
purposes, deft., incumbent of M.-cuin-S., being 
presented to the rectory of K. : — Held : testator 
having used “ plurality,” which was a technical 
expression involving the holding of a benefice by 
some clergyman who at the same time holds one 
or more other benefices, the rector of the one 
united parish or benefice was not holding in 
plurality, <fc the event contemplated by the con- 
dition of defeasance had not arisen. — He Macna- 
mara, Hewitt v. Jeans (1911), 104 L. T. 771 ; 55 
Sol. Jo. 499. 

2912. To remain in company’s employment for 
stated period — Military service during such period.] 

— Testator gave a legacy of shares in a co. to each 
of his three sons who should, prior to attaining 
twenty, enter the employ of a named co. & remain 
in such employ until the age of thirty-three. One 
of the sons, who was born in 1895, in 1913, before 
attaining the age of twenty, entered the co.’s 
employ, but in Sept. 1914, he voluntarily, but 
with the consent of the co.’s directors, joined His 
Majesty’s Forces, from which he had not obtained 
his discharge : — Held : the son had not ceased to 
be in the employ of the co., although from the 
time when he entered the army he had not actually 
served the company . — Re Cole, Cole v. Cole, 


[1919] 1 Ch. 218 ; 88 L. J. Ch. 82 ; 120 L. T. 374 ; 
35 T. L. R. 183. 

Annotation: — Distd. JRc Drake, Drake v. Green, [1921] 2 

Ch. 99. 

2913. To lose estate if “ actually entitled to pos- 
session or receipt ” of rents of other estate.] — In 

1900 G. was life tenant of a family estate. His son 
R. was second life tenant of the greater part, & 
remainderman in fee of the rest. G. & R. had a 
joint power of appointment over the whole estate. 
R. was also life tenant of the H. estate, but under 
a shifting clause in the will devising it, he would 
lose it if lie became actually entitled to the posses- 
sion or the receipt of the rents of the family estate 
or the bulk of it. In order to defeat this shifting 
clause & enable R. virtually to have the full 
benefit of both estates a conveyancing device was 
resorted to, whereby the family estate was 
appointed so that at G.’s death in 1919 the 
interests were as follows : (a) R . was given a life 
rentcharge of £3,700 charged on the family estate^ 
but abateable in any year if it exceeded nine ? 
tenths of the net rents now about £2,000. (6^ 

Subject thereto the estate was limited to tlu~* 
trustees during R.’s life with possession & full 6 ’ 
powers of management, (c) The surplus income \ 
after paying the rentcharge <to expenses was ” 
applicable for R.’s wife <fc children at the trustees’ 
discretion. ( d ) The trustees were given the full 
powers of a life tenant under the Settled Land 
Acts, (e) R. was entitled to a lease of the mansion 
house, park & sporting lights at a nominal rent. 

( / ) R. w as given full powders of jointuring, portion- 
ing & appointing new trustees, (g) R. was given 
a pov r er to revoke & appoint new uses — Held : 
the above device was effectual, & R. though 
financially & otherwise in as good a position as if 
he were life tenant in possession of the family 
estate was not either at law or in equity entitled 
to the possession or the receipt of the rents of the 
bulk of that estate, & consequently the sliifting 
clause did not operate. — Re Hinckes, Dashwood 
v. IIiNCKEK, [1921] 1 Ch. 475 ; 90 L. J. Ch. 335 ; 
124 L. T. 681 ; 37 T. L. R. 308 ; 05 Sol. Jo. 291, 
C. A. 


Sub-sect. 3. — Time of Performance. 

2914. Where no period prescribed.] — Wiieeler 
v. Whitiiall (1676), Freem. Ch. 9 ; 2 Eq. Cas. 
Abr. 360 ; 22 E. R. 1023, L. C. 

2915 . .] — Cage v. Russel (1681), 2 Vent. 

352 ; 86 E. R. 481, L. C. 

Annotations : — Refd. Davis v. West (1806), 12 Vos. 475 ; 
Sanders r. Pope (1806), 12 Ves. 282 : Simpson v . Vickors 
(1807), 14 Ves. 841 ; Reynolds v. Pitt (1812), 2 Prico, 
212,n.: Bracebridge v. Buckley (1816), 2 Price, 200 ; 
Howard v. Fanshawo (1895), 64 L. .T. Ch. 666 ; He Dixon. 
Heynes v. Dixon, [1900] 2 Ch. 561. 

2916. .] — Devise of lands to trustees in fee 

in trust to pay debts & legacies, & after these 
paid then to sell ; & if any of testator’s name 
would buy it, such person to have it for £200 less 
than the value. One of testator’s name brings a 
bill for this pre-emption ; but delays bringing it 
until twenty-five years after testator’s death. 
Bill dismissed. — Huckster v. Mathews (1685), 1 
Vern. 302 ; 23 E. R. 523, L. C. 

Annotations : — Refd. Pyot v. Pyot (1749), 1 Vcb. Sen. 335 ; 
Chalmer v. Bradley (1819), 1 Jac. & W. 51. 

2917. .] — A. by will gives a particular part 

entering railing — Whether becoming 
teacher in Jam is t calling satisfies condi- 
tion.] — Galwky v. Barden, [1899] 1 
I. R. 508.— IR. 

f. Condition that legatee will ad as 
trustee .] — Browne v. Browne, [1912] 
1 I. R. 272 — IR. 


he acknowledged himself in connection 
with that church.- — L awrence v. 
McQuarrie, 26 N. S. R. 164.— CAN. 

c. Devise to wife conditionally on 
her making unll in favour of two of 
testator's children.] — lie Turner, Tur- 
ner v. Turner, 22 C. L. T. 389 ; 4 


O. L. R. 578.— CAN. 

d. Condition that if daughter took 
veil legacy reduced — Whether daughter 
becoming novice amounts to breach .] — 
Maguire v. Boylan, 5 I. R. Eq. 90. — 

IR. 

e. Bequest conditionally on devisee 
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of his estate to his second son ; but upon con- 
dition, that if, by the death of his elder brother, 
he should come to the possession of the estate 
devised to him, then he should relinquish the 
articular estate so devised, to H., his younger 
rother. On the death of the elder brother, the 
second becomes entitled to his estate ; but it was 
incumbered : — Held : this condition could not 
take place until all the incumbrances were satis- 
fied. — Newburgh v. Newburgh (1715), 2 Bro. 
Pari. Cas. 247 ; 1 E. B. 921, H. L. 

2918 . .] — Devise of land to trustees, in 

trust if the eldest son of A. turn protestant, then 
to such eldest son ; this a good devise not to a 
papist, but to a protestant. — Carteret v. Car- 
teret (1723), 2 P. Wms. 132 ; 24 E. B. 670, L. C. 

2919 . .] — A. by will gave a rentcharge to 

his sister, payable half-yearly, & said he gave it to 

er in lieu & satisfaction of all claim she might 
ave on his real or personal estate & upon con- 
ition that she release all right & claim thereto to 
exors. & trustees ; the sister lived several 
ars without executing any release ; held that 
e husband of the sister was not entitled to the 
rears of the annuity. The release was a con- 
ion precedent ; but if it were only a condition 
subsequent, it ought to have been performed in a 
reasonable time ; within six months, or at all 
events during her life. 

The non-performance of a condition, though 
subsequent, sufficient to bar pltf.’s title to what- 
ever he claimed upon such condition. — Acherley 
v. Vernon (1739), Willes, 153; 2 Com. 513; 
Fortes. Bep. 186 ; 125 E. B. 1106. 

Annotations : — Reid. Aftkes v. Poulterer’s Co. (1731), 2 Vos. 
Son. 89 ; Duddy v. Gresham (1878), 39 L. T. 48 ; Re 
Greenwood, Goodhart v. Woodhead, [1902] 2 Ch. 198. 

2920 . -.]— Testator devised subject to this 
contingency ; if either of the devisees should 
marry into the families of B. or G., & have a son, 

I give all my estate to him for life with remainders 
over ; if not, to It. The devisees married, but 
not into the favoured familes. It. tiles his bill, 
but dismissed, for the devisees have their whole 
lives to perform the condition. — Bandal v. Payne 
(1779), 1 Bro. C. C. 55 ; 28 E. B. 980, L. C. 

Aimotation : — Refd. Rc Greenwood, Goodhart v. Woodhead, 
[1902] 2 Ch. 198. 

2921 . .] — Testator gave to his daughter a 

legacy of £10,000, “ payable & to be paid unto 
her in manner following, viz. a sum of £5,000 upon 
her marriage under twenty-one, with the consent 
of his trustees, & the sum of £5,000, within two 
years afterwards.” The daughter married under 
twenty-one, without consent of the trustees ; &, 
her first husband dying, she married a second 
husband at the distance of thirty years from her 
first marriage : — Qu. : if, on such second marriage, 
she became entitled to the £10,000. — Clifford v. 
Beaumont (1828), 4 Buss. 325 ; 38 E. B. 828. 

Annotations : — Refd. Beaumont v. Squiro (1852), 17 Q. B. 
905 ; Re ThomHon’a Trusts (1870), L. It. 11 Eq. 14G. 

2922. -.] — -Testator having three natural 
daughters, namely, D., married to B., S., married 
to W., & L., unmarried & a minor, devised lands 
to uses as follows : To B., & D. his wife, for their 
joint lives & the life of the survivor ; remainder 
to such one son of the body of D. as the survivor 
should appoint ; remainder, in default of appoint- 
ment, or on decease of such son without issue male, 
etc., to the first, second, etc., & every other son 
of the body of D. by her present or any future 
husband, successively, according to seniority, & 
to the respective heirs male of their bodies ; 
remainder, m default of such issue, etc., to W. & 
S. his wife, for the like life estates, & to the son & 


| sons of the body of S. by her present or any future 
husband, with the like power of appointment, for 
the like estates, & with the like remainders, as in 
tho preceding devise. &, for default of such issue 
of the body of S., remainder to L., or such person 
as she shall first intermarry with, if before she 
attains twenty-one, with the consent & appro- 
bation of E. & C., trustees under the will, or the 
survivor of them & his heirs, & which person shall 
also previously make a competent settlement upon 
L. by deed, to the like approbation, for their joint 
natural lives & the life of the survivor ; &, from 
& after the decease of L., & of any such person as 
she shall so first marry, if any, then to the son & 
sons of the body of L. by such first or any after 
taken husband, with the like power of appoint- 
ment, & for the like estates, & with the like re- 
mainders, as aforesaid in relation as aforesaid. 
Itemainder, for default of such issue of the body of 
L., to Sir J. S. for his life, remainder, in default 
of appointment by him to one of his sons as was 
specified in the will, to his eldest son by his then 
wife, in fee. &, after a further devise of lands to 
B. & D. & the son & sons of D. in tail male, with 
like limitations in remainder successively to W. & 
8. & to L., & such person as she may so marry, 
if any, as aforesaid, & to Sir J. S. & his son or sons, 
etc., as in the preceding devises, testator charged 
part of the last mentioned lands with two rent- 
charges to uses as follows ; first rentcharge, to W. 
& 8., the second daughter, for such life estates & 
with such remainders as in the first & secondly 
mentioned devises, except that the power of 
appointment was in favour of the son & sons of 
the body of Sophia & the son or sons of such son or 
sons, in such shares, & for such estates, or charge- 
able with such payments to the other or others of 
them, as the survivor of W. & S. should appoint ; 
the next remainder to take effect in default of 
such appointment, or on determination of the 
estates thereby limited, & as to such part of the 
rentcharge whereof no appointment should be 
made ; &, for default of issue, etc., or if W. & S. 
or either of them should inherit any of the afore- 
said hereditaments in succession by virtue of the 
aforesaid devises, the rentcharge was to sink into 
the hereditaments, etc., charged therewith, & be 
no longer payable. Second rentcharge to L., the 
third daughter, & her assigns, until she shall 
marry, under & with the restriction above men- 
tioned, or for the term of her natural life ; &, when 
& so soon as she shall marry as aforesaid, then 
upon such trusts, etc., & with the like powers, 
& for the like estates & interests, & with the like 
remainders, & subject to the same contingencies 
& annihilations, as were expressed in relation to 
the previous rentcharge. Testator then gave 
legacies of £5,000 to B. & W. respectively, & 
directed that, in case of a separation between W. 
& 8., the devises & bequests to W. should go over, 
& be held to the sole use of S., his wife. & he 
bequeathed to L. £10,000 ; £5,000 thereof to be 
paid to her on her marriage, witli such consent & 
approbation as aforesaid, & £5.000 within two 
years next afterwards. After testator’s death, 
L., being still a minor, married without consent 
of the trustees, & without any settlement. She 
had one son by this marriage ; & subsequently, 
& after coming of age, married a second husband. 
After that marriage, she made an appointment to 
the use of the son : — Held : tho appointment was 
well made for the devise of rentcharge to L. 

“ when & so soon as she shall marry as aforesaid ” 
did not make the marriage of L. according to the 
terms of the previous devise to her a condition 
precedent to the exercise of her power of appoint- 
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mont or the vesting of the estates limited in 
remainder to her son & sons ; nor did her marrying 
in breach of testator’s restrictions disable her from 
executing the power after she came of age, or 
prevent the limitation to her son <fc sons from 
taking effect. Seniblc, although L. could not claim 
the £10,000 legacy while she was a minor & 
married in disobedience to the terms of the will, 
yet she might have claimed it after her second 
marriage & attainment of full age. — Beaumont 
v. Squire (1852), 17 Q. B. 905 ; 21 L. J. Q. B. 
123 ; 19 L. T. O. S. 41 ; 16 Jur. 591 ; 117 E. R. 
1528. 

Annotation : — Reid. Agassiz v. Squire (1854), 23 L. J. Ch. 

985. 

2923. Where period prescribed.] — Devise of 
lands to one for seven years, on condition that 
within that time he pay all testator’s debts ; <fc 
afterwards the fee simple was devised to T., pltf., 
«& if he died without issue, then to the devisee for 
seven years, & his heirs ; he did not pay the debts 
within that time ; but decreed that he should pay 
them, & pltf. might amend his bill & add proper 
parties. — P igg r. Cold well & Edwards (1677), 
Cas. temp. Finch. 278 ; 23 E. It. 153, L. C. 

2924. Whether court will extend time.] — 

One having three daughters, devises land to his 
eldest upon condition that she within six months 
after his death, pay certain sums to her two other 
sisters, & if she failed, then he devised the land 
to his second daughter on the like condition, etc. 
The ct. may enlarge the time for imyrnent, though 
the premises are devised over, & in all cases that 
lie in compensation, the ct. may dispense with the 
time, though even in case of a condition precedent. 
— Woodman v. Blake (1691), 2 Vera. 222; 23 
E. R. 743. 

2925. .] — Man’s (Sir Thomas) Case 

(1695), cited in Freem, Ch. at p. 206 ; 22 E. R. 
H62. 

2926. .] — One devises his land to J., 

paying £1,000 to his daughter. J. makes default 
in payment. The daughter recovers in ejectment. 
The heir of J. brings a bill, & is relieved on payment 
of principal, interest, <te costs ; though to the dis- 
inherison of an heir, <fe in favour of a voluntary 
devisee. — Barnardiston v. Fane (1699), 2 Vern. 
366 ; 23 E. R. 830. 

2927. .] — Simpson v. Vickers, No. 

No. 2891, ante. 

2928. — — .] — Legacy, reciting the pro- 

bability, that the legatee was not living, upon 
express condition, that he shall return to England 
& personally claim of the extrix. or in the church 
porch ; if he shall not so claim within seven years, 
to be presumed dead, & the legacy to fall into the 
residue. The legatee not having returned, & 
dying abroad within seven years, the legacy was 
held not due ; the existence of the legatee, though 
appearing otherwise, being to be proved by the 
particular means prescribed ; <te therefore not 
within the cases from the civil law, where, the end 
being obtained, the means were not essential. — 
Tulk v. Houlditcii (1813), 1 Ves. & B, 248 
35 E. R. 97, L. C. 

2929. .] — Testator gave a legacy to A. 

in the event of B. dying unmarried, but upon the 
express condition that A. should within three 
years from testator’s death, pay to the exors. all 
moneys due from him to testator : — Held : the 
condition was substantially performed by a pay- 
ment after the expiration of the three years, & the 
legacy was payable. — Paine v. Hyde (1841), 4 
Reav. 468 ; 49 E. R. 420. 


2930. .] — Testator directed his trustees 
to offer his real estate including a moiety of an 
estate of which he was tenant in common with his 
brother to the brother, at a specified sum, but in 
case tlio brother should not within a month after 
testator’s death signify his intention to accept tho 
property at the price, or should not at the expira- 
tion of two calendar months from the time of 
signifying his intention pay the purchase-money 
to the trustees, then testator directed the property 
to be sold by auction. The brother signified his 
intention to purchase within the month, & required 
an abstract of the title. None was furnished to 
him within two months after the signification of 
his intention to purchase, & the purchase -money 
was not paid at the expiration of that time : — 
Held : the right of pre-emption was lost. — 
Brooke v. Garrod (1857), 2 De G. & J. 62 ; 27 
L. J. Ch. 22(5 ; 30 L. T. O. S. 194 ; ’ 6 W. R. 121 ; 
44 E. R. 911, L. C. 

Annotation : — Refd. Ward r. Wolverhampton Waterworks 

Co. (1871), L. It. 13 Eq. 243. 

2931. — — .] — Testator bequeathed his 

residuary personal estate to such persons who 
should within one year from his death establish 
their right or title thereto as his next of kin, 
with a gift over in default. An order for limited 
administration, including an inquiry as to next 
of kin, was made on summons shortly after 
testator's death. The persons who were next of 
kin did not bring in a claim within the year : — 
Held : the gift over took effect. — Re Hartley, 
Stedman v. Punster (1887), 34 Oh. D. 742 ; 56 
L. J. Ch. 564 ; 50 L. T. 565 ; 35 W. R. 624. 

2932. .] — Testator, who died in 1899, 

gave his daughter a pecuniary legacy upon tho 
express condition that she should within a year of 
his death settle upon certain trusts of the will a 
sum to which she was entitled under a deed of 
settlement. There was no gift over in case of 
failure to perform the condition, or direction that 
in that case the legacy should fall into residue, 
although the residuary estate was given in trust 
for the daughter & three other persons. In 1905 
an insufficient settlement was executed in intended 
performance of the condition, but tho income had 
been paid as it would have been if there had 
been a settlement. The corpus was intact, & the 
daughter was willing to execute a proper settle- 
ment : — Held : assuming the condition was a 
condition precedent, the limit of time was not of 
the essence or substance of the condition, which 
would bo sufficiently complied with by the 
daughter’s execution of a proper settlement 
within the year.— Re Packard, Packard v. 
Waters, (1920J 1 Ch. 596 ; 89 L. J. Ch. 301 ; 123 
L. T. 401. 

Annotation : — Apld. Pc Goodwin, Ainello v. Goodwin (1924), 

93 L. J. Ch. 331. 

2933. .] — Testator, who died on 

Nov. ], 1906, bequeathed an annuity of £500 to 
his wife to commence from the day of his death, 
the first payment to be made at tho expiration of 
three calendar months from his decease, <fe ho 
declared that the annuity was intended to be in 
lieu of & in substitution for the annuity of £70, 
which he had covenanted by deed to pay to his 
wife, & that the bequest thereof should become & 
be absolutely void & of no effect unless his wife 
should within six calendar months after his death 
absolutely release & discharge his estate, effects <fc 
trustees from payment of the £70 annuity as from 
the date of his death. There was a gift of residue 
in the will but no gift over of the annuity on failure 
to comply with the condition. Owing to heavy 
incumbrances it remained doubtful during the life 
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of the widow whether the estate would produce 
anything for the beneficiaries, A she died on 
Feb. 10, 1921, without having done anything 
specifically during her life to comply with the 
condition. The trustees being now in a posi- 
tion to make payments to beneficiaries raised 
the question whether the annuity had not been 
forfeited by non-compliance with the condition 
Held : the condition was not personal to the 
annuitant so as to be performed only by her, A 
a present release by her exors., which would put all 
arties in the position intended by testator, would 
e a sufficient compliance with the condition. 

It is well settled by authority that where a gift 
in a will is made subject to a condition, even a 
condition precedent, to be performed within a 
specified time, but the condition is not in fact 
performed within that time, then, at any rate in 
the absence of an express gift over, it is always a 
question for the ct. to determine whether the time 
so specified was of the essence of the matter. In 
determining that question the ct. must have regard 
to what was presumably the intention of testator 
in inserting the condition, what it was that he 
desired to bring about or to guard against ; & if 
the ct. finds that a performance of the condition 
at a time subsequent to the expiration of the time 
lixed by testator in substance provides for the very 
tiling that testator intended to provide for, so 
that all parties can be put in substantially the same 
position as they would have been in had the con- 
dition been performed within the proper time, time 
is not regarded as of the essence, A such perform- 
ance is treated as a sufficient compliance of the 
condition (Romek, J.). — He G Godwin, Ajnsije v. 
Goodwin, 1 1924] 2 Oh. 2(5 ; 92 L. .7. (Jli. 221 ; 130 
L. T. 822 ; 08 Sol. Jo. 478. 

2034. How calculated.] — Bequest of 

residue, in trust, in case A. shall within six months 
after testator's decease give security not to marry 
B. then, A not otherwise, to pay to the children of 
A. ; with a proviso to go over, if she shall refuse 
or neglect to give such security. A condition 
precedent. The six months are exclusive of the 
day of testator’s death : therefore ; as he died on 
Jan. J2, between eight A nine in the evening, a 
security given on July 12, about nine in the 
evening, was held sufficient. No general rule, in 
computing time from an act or an event, that the 
day is to be inclusive or exclusive ; depending 
on the reason of the thing, according to the cir- 
cumstances. — Lester v. Oakland (1808), 15 Ves. 
248 ; 22 E. K. 748. 

Annotations : — Mentd. Hardy v. Bylo (1829), 9 B. & C 
<503 ; Fellow v. Wonford (1829), 9 B. 6c O. 3 34 ; Godson 
v. Sanctuary (1832), 4 B. & Ad. 255: in the Goods of 
Wilmot/ (1834), 1 Curt. 1; Webb v. Fairmauer (1838), 6 
Dowi. 549: He Whitby, Ex p. Whitby (1839), 8 L. J. 
Bey. 55 ; Young v. Higgoit (1810), <5 M. & W. 49 ; Weeks 
r. Wray (18(58), 9 B. S. 02 ; Isaacs v. Iioyal Jnsce. 
(1870), L. It. 5 Exch. 29(5 ; Migotti v. Colville (1878), 4 
C. F. D. 233; lie By. Sleepers Supply Co. (1885), 29 
Oil. D. 204 ; He North, Ex p. Hasluok, [1895J 2 Q. B. 
204j Goldsmiths’ Co. r. West Metropolitan By., 11904] 

I K. B. I. 


Sub-sect. 4.— Non-Pekforamce. 

A. What amounts to Non-Performance. 

See Sect. 4, sub-sect. 2, ante. 

B. Excuses for Non-Performance. 

(a) Ignorance of Beneficiary. 

2935. General rule.] — Fry v. Porter, No. 2630, 
ante. 

2936. J— If a devise be to one upon con- 

dition, the devisee must take notice of the con- 


-Conditions. 

dition at his peril. — P orter v. Frye (1074), 1 
Freem. K. B. 31 ; 89 E. R. 26 ; sub nom. Williams 
v. Fry, 2 ICeb. 814; 3 Kcb. 19; 2 Lev. 21; 
T. Raym. 236 ; sub nom. Williams d. Porter v. 
Fry. 1 Mod. Rep. 86 ; sub nom. Fry’s (Lady 
Anne) Case, 1 Vent. 199. 

Annotations: — Consd. Doe d. Kenrick v. Boauclcrk (1809), 
11 East, 657. Apld. Astley v. Essex (1874), L. R. 18 
Eq. 290. Retd. Anon. (1675), 2 Mod. ltep. 7 ; Rood v. 
Hatton (1675), 2 Mod. Ttep. 25 ; Bath & Mountague’s 
Case (1693), 3 Cas. in Cli. 55 ; Pago v. Hayward (1704), 
2 Salk. 570 : Thrustout v. Peak© (1716), 1 Stra. 12 ; 
Andrews d. Jonos v. Fulham (1738), Andr. 263 ; Gulliver 
v. Wiekctt (1745), 1 W11 r. 105 ; Burleton v. Humtroy 
(1755), Amb. 256 ; He Lewis, Lewis v. Lewis (1904), 91 
L. T. 242. Mentd. Ven v. Phillips (1703), 1 Salk. 208. 

2937. .] — Where there is a condition 

annexed by a will to a devise of real or personal 
estate, & no notice required to be given, unless the 
legatees perform the condition, they cannot be 
entitled, A where there is a devise over, a forfeiture 
incurs. — Ohatjncy v. Graydon (1743), 2 Atk. 
616 ; 26 E. R. 768, L. 0. 

Annotations: — Consd. He Lewis, Lewis it. Lewis, [19041 2 
Ch. 656. Mentd. Meek v. Kottlewell (1843), 1 Ph. 342 ; 
He Creeswell, Parkin v. Cresswell (1883), 24 Ch. D. 102. 

2938. .]— Do vise to R. subject to the pay- 

ment of legacies of £200 each, to testator’s three 
nephews, to be paid as soon as the legatees should 
arrive in England, or claim the same, provided 
they should arrive or claim within three years ; 
if two only should arrive or claim within the time 
aforesaid, each to have £250 ; if one only, £400 ; 
the remainder, in either case, to fall into the residue 
of his estate ; A, if neither should arrive or claim 
within the timo aforesaid, then £500, part thereof, 
to fall into the residue of his estate : — Held : the 
condition not performed by one of the legatees 
arriving in England, & making his claim after the 
time specilied, although ignorant till then of the 
will, or of testator’s death, A no advertisement for 
legatees. — B urgess v. Robinson (1817), 3 Mer. 7 ; 
36 E. R. 3 ; previous proceedings (1815), 1 Madd. 
172. 

Annotation: — Mentd. Rc Hall, Foster r. Metcalfe (1903), 
72 L. J. Ch. 554. 

2939. — .] — Testatrix gave legacies to A. 

& C., A declared that if any of them should be 
dead at her decease, or should not then be heard 
of to be then living, or should not respectively 
claim their respective legacies within twelve 
months after her death, then the legacies given 
to such of them as should be dead at her decease, 
or as should neglect to claim the same within the 
time aforesaid, should sink into her residuary 
estate. Three years after testatrix’s death, C., 
who had not been heard of for upwards of twenty 
years, claimed her legacy : — Held : she was not 
entitled to it, although she had been ignorant, until 
a short time before, that her sister was dead. — 
IIawkes v. Baldwin (1838), 9 Sim. 355 ; 7 

L. J. Ch. 297 ; 2 Jur. 698 ; 59 E. R. 394. 

Annotation: — Expld. Re Quintiu Dick, Cloncurry v. Fenton, 
ll926|Ch.992. 

2940. .1 — -Gift to F. oC £17,000, provided 

that upon attaining twenty-one, or within six 
months next after, he should, by such legal 
instruments as counsel should advise, at the cost of 
the extrix., relinquish A make over to his brother 
A sister all interest under his parents’ settlement ; 

A in case he should neglect to do so within that 
time, the £17,000 should be reduced to £12,000, 

& the £5,000 should fall into the residue. The 
legatee was in India, serving in the army, at the 
time specified, A was not informed of the clause, 
but he subsequently relinquished & made over all 
interest under his parents’ settlement to his brother 
A sister : — Held : the £5,000 belonged to the 
residuary legatees. — lie Hodges’ Legacy (1873), 
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L. R. 16 Eq. 92 ; 42 L. J. Ch. 452 ; 28 L. T. 024 ; 
21 W. R. 558. 

Annotations: — Reid. Astley v. Essex (1874), L. R. 18 Eq. 
290 ; Re Quintin Dick, Cloncurry v . Fenton, [19263 Ch. 992. 

2941. .] — Ignorance of a condition annexed 

to a gift by will does not protect the devisee or 
legatee from the consequences of not complying 
with the condition. — Astley v . Essex (Earl) 
(1874), L. R. 18 Eq. 290 ; 43 L. J. Ch. 817 ; 30 
L. T. 485 ; 22 W. R. 620. 

Annotations : Distd. Re Quintin Dick, Cloncurry v. Fenton 

[1926} Ch. 992. Reid. Partridge v. Partridge (1893), 70 
L. T. 261. 

2942. Whether beneficiary entitled to notice of 
condition.] — In replevin, deft, avowed taking the 
cattle damage feasant. Pltf. pleaded in bar a 
devise to one I. of the lands in which, etc., for sixty 
years, who demised them to pltf. for one year. 
Deft, replied, a feoffment in fee after the making 
the will, to the use, amongst other uses, of 1. for 
sixty years after the death of the devisor, with a 
proviso, if I. should disturb T. & others, etc., so 
that they could not quietly enjoy the tenements 
the devisor conveyed to them, etc., or if I. should 
not permit the exors. of the devisor to have & 
remove, etc., all the goods & chattels, etc., of him 
the devisor, which should then be in his mansion 
house, or if he should do any thing to impede & 
frustrate the intention of the devisor expressed in 
his will, the use should cease & be void ; further 
pleaded, that I. entered into a house where certain 
goods of the devisor were, & took them ; & that 
the exors. came & requested I. to let them take away 
the goods, but that I. would not permit the exors. 
to take them away : but ho altogether prevented & 
hindered them from so doing ; & then deft, con- 
cluded his replication by averring that the use to 
I. ceased. On demurrer, judgment was given for 
pltf. : — II eld : a denial by parol is not any breach 
of the condition, but there ought to be some act 
done ; (2) deft, had showed a special act of dis- 
turbance against the words of the proviso, yet I. 
should not lose his term, for being a stranger to the 
feoffment, notice ought to bo given to him of the 
proviso & of the will. — Fraunces’s Case (1609), 
8 Co. Rep. 89 b ; 77 E. R. 609 ; sub nom. Miller 
v. Francis, Brownl. 277. 

Annotations : — As to (2) Apld. Malloon v. Fitzgerald (1683), 
3 Mod. Hep. 29; VVkalloy t>. Iteede (1699), 1 Lut. 
804. Folld. Burleton v. Humfrcy (1755), Amb. 250. 
Consd. Doe d. Kenrick v. Beauelcrk (1809), 11 East, 657. 
Distd. Doo d. Taylor v. Crisp (1838), 1 Per. & Dav. 37. 
Refd. Hicks v. Goates (1616), Cro. .Jae. 390 ; Tracey v, 
Dutton (1621), Cro. ,Iac. 617 : Williams v. Fry (1672), 
2 Keb. 814 ; Lancashire v. Kellingworth (1701), 12 Mo<l. 
Rep. 629 ; Anon. (1715), 1 Com. 228 ; West v. Blakeway 
(1841), 2 Man. & G. 729 ; Clavering r. Ellison (1856), 3 
Drew'. 451 ; Kiallmark v. Kiallmark (1856), 26 L. J. Ch. 
1 ; Scaitock v. Ilarston (1875), 3 C. P. D. 106 ; Jeffreys 
v. Jeffreys (1901), 84 L. T. 417. Ucnerally , Mentd. It. r. 
Hampden (1637), 3 State Tr. 826 ; Lo Bret v. Papillon 
(1804), 4 East, 502 ; Castledine v. Mundy (1832), 4 B. & 
Ad. 90. 

2943. . .]— Saunders v. Carwel (1622), 

Palm. 164 ; 81 E. R. 1028. 

Annotation : — Refd. Williams v. Fry (3 672), 3 Keb. 19. 

2944. ' Under a devise of a mansion & 

family estate to several successively for life A 
in tail ; with a proviso that whatsoever person 
should by virtue of the will become possessed of or 
entitled to the estate should from the time lie 
became so possessed, take upon himself the sur- 
name of Thelwall, &; make the mansion his usual 
& common place of abode & residence : — Held : 
a tenant in tail in remainder succeeding to the 
possession, who had also become heir-at-law to 
testator, not being found to have had notice of the 
will of her ancestor containing such condition, her 


title could not be impeached by the remainderman 
over, who brought ejectment after her death 
against her husband, by whom she had had issue 
which died before her ; she having also in fact 
suffered a recovery about four months after she 
came of age, within which period it was con- 
tended that she ought to have complied with the 
condition of residence to enable her to make a 
good tenant to the prcccipe . — Doe d. Kenrick v. 
Beauclerk (Lord) (1809), 11 East, 057 ; 103 E. R. 


1160. 

Annotations : — Refd. Doe d. Taylor v. Crisp (1838), 8 Ad. & 
El. 779 ; Re Lewis, Lewis v. Lewis (1904), 91 L. T. 242 ; 
Re Quintin Dick, Cloncurry v. Fonton, [1926] Ch. 992. 

2945. .] — When an estate is devised to the 

heir upon a condition, express notice of the will 
& condition, must be given to him, before his 
estate can be destroyed. — Doe <1. Taylor v. 
Crisp (1838), 8 Ad. & El. 779 ; 1 Per. & Dav. 37 ; 
1 Will. Woll. & H. 593 ; 8 L. J. Q. B. 41 ; 2 Jur. 
943 : 112 E. R. 1033. 


Annotation: — Mentd. Garland v. Moad (1871), L. R. C 

Q. B. 441. 

2946. .] — Direction by codicil to exors. to 

invest £200 <$c pay the proceeds to testator’s 
daughter, a single woman, for life, for her separate 
use, & after her death, the capital to be for her 
children ; with a proviso that if the bequest 
should be not “ duly claimed ” by the daughter 
within three calendar months after testator’s 
decease, the bequest should lapse. The legacy 
was not claimed by the daughter. She alleged 
that she did not hear of the legacy or of testator’s 
death till nearly two years after he died ; & it was 
admitted by the exors. that no notice was given to 
her by them ; — Held : the legacy had become 
forfeited, & had lapsed. — Powell v. Rawle (1874), 
L. R. 18 Eq. 243 ; 22 W. R. 029. 

2947. Executor taking beneficial interest on 

breach of condition.] — Where a legacy is given upon 
a condition, an exor. who takes a beneficial interest 
in the legacy on the breach of the condition owes 
no duty to the legatee to give notice of the terms 
of the legacy. — Re Lewis, Lewis v. Lewis, [1904] 
2 Ch. 050 ; 73 L. J. Ch. 748 ; 91 L. T. 212 ; 53 


W. R. 393, C. A. 


Annotations : — Consd. Re Mackay, Mackay v. Gould, [1906] 
1 Ch. 25. Refd. Re Turnbull, Skipper v. Wade (1905), 
49 Sol. Jo. 417. 


2948. .] — Testator bequeathed all his pro- 
perty to his wife & children, & appointed his wife 
sole extrix. He left him surviving his wife & two 
infant children, viz. a son, long since deceased,^ & 
a daughter, who attained twenty-one in 1876. 
The widow married again, A during her daughter’s 
infancy she, in her character of extrix. , advanced all 
testator’s estate to her second husband upon the 
security of a mtge. which proved insufficient. She 
survived her second husband, & died in 1885, 
having left all property away from her daughter. 
The daughter, as sole surviving beneficiary under 
her father’s will, claimed the whole of her mother’s 
estate, upon the ground that it represented moneys 
retained by her mother under an order of the ct. 
in part satisfaction of the mtge., & in 1903 she 
commenced an action against her mother’s exors. 
for an account on this footing : — Held : the 
mother was not an express trustee of these moneys 
for pltf., this was an action to recover a legacy 
within Real Property Limitation Act, 1874 (e. 57), 
s. 8, & the claim was statute-barred. 

Qu. : whether the mother was under any legal 
obligation to inform her daughter upon attaining 
twenty-one of the benefit conferred on her under 
her father’s will. — Re Mackay, Mackay v. Gould, 
[1900] 1 Ch. 25 ; 75 L. J. Ch. 47 ; 93 L. T. 094 ; 54 
W. R. 88 ; 50 Sol. Jo. 43. 
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(5) Impossibility of Performance. 

2949. Act of GodJ — Condition made impossible 
by act of God. — Thomas v. Howell (1692), 1 
Salk. 170 ; 2 Eq. Cas. Abr. 360 ; Holt, K. B. 225 ; 
4 Mod. Rep. 66 ; Skin. 301 ; 91 E. R. 157. 

Annotations : — Refd. Atkins v. Hlccocks (1737), 1 Atk. 500 ; 

Smith v. Doe d. Jersey (1821), 2 Brod. A Bing. 473. 

2950. .] — A. by will gives to trustees £312 

& several jewels in Vienna, in trust to sell the same, 
A apply it as a composition, A towards payment 
of his son’s debts, provided the creditors shall 
within four months accept of the same A dis- 
charge his son ; if they shall not, then he devises 
the same effects over to be divided among the 
children of his son. Testator died Dec. 15, 1742, 
A the son’s creditors filed their bill Apr. 13, 1743, 
praying to bo paid their respective demands. 
Pltfs. by bringing their bill within four calendar 
months, A thereby declaring their acceptance of the 
legacies towards satisfaction of their debts, A 
offering to release, have performed the condition 
annexed according to the true intent of the will. 

Wherever cts. of law, or cts. of equity, take 
notice of a condition impossible, it must be a 
natural impossibility arising from an act subse- 
quent, which the party could not avoid, being 
become impossible by an act of God (Lord Hard- 
wicke, C.). — Franco v. Alvares (1746), 3 Atk. 
342 ; 26 E. R. 998, L. C. 

Annotations : — Refd. Tollner v. Marriott (1830), 4 Sim. 19 ; 

Re Hartley, Steelman v. Dunn ter (1887), 34 Ch. D. 742 ; 

Schiller v. Peterson, [1924] 1 Ch. 394. 

2951. Distinction between conditions pre- 

cedent & subsequent.] — Testator bequeathed a fund 
to trustees upon trust, after the determination of 
a life interest, to pay A transfer the trust property 
equally among the female children of his sister on 
their attaining twenty-one or marrying with the 
consent of their parents. At the death of the 
tenant for life testator’s sister was a widow A 
had two daughters, the elder of whom afterwards 
married, while under age, with the consent of her 
mother: — Held: (1) the consent mentioned in 
the will must be taken to be that of the parents 
or parent, if any, A the daughter who had married 
with the consent of her surviving parent took 
a vested interest in the fund. 

(2) The rule is that where a condition precedent 
annexed to a legacy becomes impossible by the act 
of God the legatee takes nothing. It is otherwise 
if the condition is a condition subsequent ; then the 
the legatee takes absolutely because there is nothing 
to take the legacy away from him ( Jessel, M.R.). — 
Dawson v. Oliver-Massey (1876), 2 Ch. D. 753 ; 
45 L. J. Ch. 519 ; 34 L. T. 551 ; 40 J. P. 076 ; 24 
W. R. 993, C. A. 

Annotations: — As to (1) Consd. Booth v. Meyer (1877), 38 

L. T. 125. Distd. He Brown's Will, Re Brown’s Settlmt. 

(1881), 18 Ch. D. 61. 

2952. Lunacy — Condition subsequent.] — 

Testator made a bequest adding a proviso that if 
the legatee, who was abroad, did not within a 
lixed period return to England A appear before 
the trustees of the will, he should forfeit the 
bequest. The legatee became a lunatic, but had 
within the period lucid intervals, during any of 


which he might have returned but did not : — Held : 
the lunacy was an act of God, making performance 
of the condition impossible, A the condition being 
subsequent, the legatee was therefore entitled. — 
Re Bird, Bird v . Cross (1894), 8 R. 326. 

Power of court to accept conditional 

devise.] — See Lunatics, Vol. XXXIII., p. 214, 
No. 1207. 

2953. Act of parties — Marriage of beneficiary — 
Condition of residence so long as unmarried.] — 

Re Wright, Mott v. Issott, No. 2883, ante . 

2954. Beneficiary’s father — Condition re- 

lating to religious instruction.] — Re Cuddon, Fooks 
v . Richardson (1920), 150 L. T. Jo. 228. 

2955. Death — Of party under whose advice land 
directed to be sold.] — Frankelen’s Case (prior to 
1564), cited in Moore, K. B. atp. 62 ; 72 E. R. 442. 

2956. Of beneficiary.] — Testator be- 

queathed a bust of Oliver Cromwell after the death 
of his wife to “ John, now Duke of Bedford,” 
upon condition that he placed it in Woburn 
Abbey, A at the time of the delivery of the same 
caused it to be settled that it might be hold as an 
heirloom by the persons for the time being entitled 
to the possession of Woburn Abbey under the 
limitations thereof, with a gift over to the trustees, 
upon his neglect to do so for twelve months, to 
settle it as an heirloom to be held by the person 
entitled to his real estate under the limitations of 
his will. At the date of the will A death of the 
testator, F. was Duke of Bedford A owner in fee 
of Woburn Abbey. F. died during the lifetime 
of testator’s widow. The present duke was willing 
to allow the bust to be placed in the Abbey : — 
Held : the condition could not be fulfilled by the 
exors. of F., A the bequest lapsed A fell into the 
residue. — Patching v. Barnett (1881), 51 L. J. Ch. 
74 ; 45 L. T. 292, C. A. 

( c ) Incapacity of Beneficiary. 

2957. Infancy — Condition to make payments out 
of profits — Profits in Crown’s lands.] — Slade v. 
Thomson (1615), Cro. Jac. 374 ; 3 Bulst. 58 ; 1 
Roll. Rep. 136, 198 ; 79 E. R. 320. 

Annotation: — Mentd. Noalo v. Mackenzie (1835), 2 Cr. 

M. A It. 84. 

2958. Condition to give discharge to exe- 

cutors.] — A bequest to A. for life, A after A.’s 
death to B., “if he be then living A able to give 
my exors. a good A valid discharge for the same,” 
otherwise, gift over to C. ; A then another bequest 
of residue to C., “ if he shall be living A able duly 
to discharge my exors. at the time such residue is 
payable, but if otherwise,” gift over to B. B. A C. 
were infants at the date of the will, A C. was an 
infant at the death of testator : — Held : C.’s 
infancy did not prevent his performing the con- 
dition, as he could duly discharge the exors. by a 
suit in Chancery. 

Senible : the question would have been more 
difficult if the terms of the condition had been the 
same as those of the condition annexed to the 
bequest to B. — Lkdward v. Hassells (1856), 2 
K. A J. 370 ; 25 L. J. Ch. 311 ; 2 Jur. N. S. 277 ; 
4 W. R. 315 ; 69 E. R. 825. 


PART XIII. SECT. 4, SUB-SECT. 4.— 

B. (b). 

g. Death of subject of condition as 
to maintenance .} — Graham r. Boulton, 
9 O. It. 481— CAN. 

h. Dexnsee to become naturalised 
British subject within two years — Effect 
of Naturalisation Act , 1 8 70. J — Testator 
devised his real estate to A. (a German 
subjoct) & the heirs of Ids body, on the 
express condition that ho should within 
two years from the date of tostator’s 
death become a British subject, & take 


upon himself lostator’s namo, A should 
not afterwards divest himself of his 
status as a British subject, or of such 
name ; testator further provided that 
if A. refused or neglected to comply 
with the said conditions. Ids said real 
estate Bliould go (subject A upon the 
same conditions) to A.’s sister (who 
was also a German subject) A the heirs 
of her body, with similar remainders 
over. On testator’s death A. executed 
a disentailing assurance of the lands : — 
Held : notwithstanding the provisions 


of tbo above Act, requiring five years’ 
residence as a condition of naturaliza- 
tion, the condition as to naturalization 
was not an impossible condition, as it 
was not impossible to obtain a private 
Naturalization Act within two years 
from the date of testator’s death . — Re 
Knox, von Scheffler v. Shuldham, 
[1912 J 1 I. It. 288 — IR. 

k. Direction to offer business to 
testator's father — Effect of death of father 
before testator .] — Wood v. Wood, [191 7 J 
N. Z. L. R. 152.— N.Z. 
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2959. Condition relating to residence.] — 

Testator after giving a life estate therein to his 
wife devised certain real estate to trustees upon 
trust after his wife’s death to allow his grandson 
to receive the rents A profits thereof during his 
life upon condition that he should reside for two 
calendar months in each year at the mansion 
house on the estate, A in case his grandson did not 
comply with that condition, then the rents, etc., 
should go over as if he were actually dead, A after 
the grandson’s decease testator directed his trustees 
to hold the estate upon trust for his grandson’s 
first A other sons successively in tail general, 
& he declared it to be his will that in case his 
grandson or any other person who should become 
entitled to the estate under the limitations of the 
will, should not reside at the mansion house during 
two calendar months in each year, the estate of 
every person by whom such default should bo 
made should become void as if he were actually 
dead. The grandson died in the widow’s lifetime. 
Held : the condition requiring residence was not 
binding on or applicable to the grandson’s eldest 
son, who was now tenant in tail in possession ; A 
leave was given to him to let the mansion house 
during his minority.— Parry v. Koberts (1871), 
25 L. T. 371 ; 19 W. It. 1000. 

Annotation: — Folld. Partridge v. Partridge, LI 8911 1 Ch. 

351. 

2960. .] — Testatrix devised real 

estate, including a mansion house, in strict settle- 
ment, A added a proviso directing that every 
person who, by virtue of the limitations therein- 
before contained, should become entitled to the 
possession or to the receipt of the rents of the estate 
should, within three months next after the death 
of the first tenant for life, reside in A occupy the 
mansion house for nine months at the least in 
every year ; A in case any person who should 
come into possession or receipt of the rents of the 
estate should “ refuse or neglect ” to reside; in A 
occupy the mansion house, then the limitation 
thereinbefore contained of the estate to the use 
of him or her so refusing or neglecting should 
cease, & testatrix gave the estate to the person or 
persons next in remainder under the limitations 
of her will : — Held : inasmuch as an infant has 
no power to choose his own place of residence, an 
infant who had become entitled under the w T ill to 
the possession of the estate could not, if he did 
not reside in the mansion house, be said to “ refuse 
or neglect ” to do so, A consequently he was not 
bound by the condition, A the gift over could not 
take effect.— Partridge v. Partridge, [1894] 1 
Oh. 351 ; 63 L. J. Oli. 122 ; 70 L. T. 201. 

Annotation s : — Apld. Re Kriwardb, Lloyd v. Boyon, [1010] 1 

Ch. 541 ; He Quintin Dick, Cloncurry r. Fenton, [1926] 

Ch. 992. Refd. Re Boulter, Capital & Counties Bank v. 

Boulter, 119221 1 Ch. 75. 

2961. Condition relating to religion.] — 

By her will testatrix bequeathed a sum of money 
to trustees upon trust to pay the income to her 
nephew after he attained twenty-four years of 
age during his life, provided that he should not be 
a Homan Catholic at her death, or being a Homan 
Catholic at her death should cease to be a Roman 
Catholic within a year after her death. At the 
date of the will the nephew was an infant, A 
eighteen months afterwards, when testatrix died, 
was nine years of age. He had been baptised in 
the Homan Catholic Church, A brought up by 


his father in the Homan Catholic faith. A year 
had elapsed since the death of testatrix : — Held : 
the infant nephew had not become incapacitated 
from taking the benefit of the legacy by being 
baptised in the Homan Catholic Church, as the 
intention of testatrix was that the legatee should 
have the opportunity of making his choice of a 
religion ; A in the eye of the ct. he could not 
determine w T hat his religion should be until he 
reached years of discretion, A during the time 
until he reached the age of twenty-one he could 
not be in the sense meant in the will either a 
Homan Catholic or not a Roman Catholic. — Re 
May, Eggar v. May, [1917] 2 Ch. 126 ; 86 L. J. Ch. 
698 ; 117 E. T. 401 ; 33 T. L. R. 419 ; 61 Sol. Jo. 
577. 

Lunacy.] — See Part XII., Sect. 5, sub-sect. 2, 
ante. 

Marriage.] — See Husband A Wife, Vol. XXVII., 
p. 124, No. 1004. 

(d) Condition Dispensed with. 

2962. By testator — Condition relating to resi- 
dence — Use of furniture at named estate — Testator 
subsequently dealing with estate.] — A man devises 
the use of liis furniture, etc., at B. to his wife for 
life, on condition of her residing there. He after- 
wards suffers a recovery of the estate at B. & 
dying without republishing his will, the estate 
descends to his heir-at-law : — Held : the wife was 
entitled to the use of the furniture, etc., discharged 
of the condition, which the recovery had put out 
of her power to perform. — Parley v. Lang- 
worthy (1774), 3 Bro. Pari. Cas. 359 ; 1 E. B. 
1369, H. L. ; revsg. S. C. sub nom. Parley v. 
Parley (1767), Pick. 397, L. C. 

Annotations : — Consd. Wedgwood v. Denton (1871), L. K. 
12 Eq. 290 ; Re Towry’s 8. E., Dallas v. To wry (1889), 
41 Ch. I). 04. Apld. Re Whitburn, Whitburn v. Christie, 
1 1923] 1 Ch. 332. Consd. Re 'Purton, Whittington v. 
Turton, [1920] Ch. 96. Refd. Goodright d. Koffo v. 
Harwood (1773), Lofft, 282 ; Brydges v. Chandos (1 794), 

2 Ves. 41 7 ; Fordyoe v. Ford (1 795), 2 Vos. 530 ; Goodtitlc 
r. Otway (1796), 1 Bos. & P. 570 ; Cave t>. Holford (I 798), 

3 Ves. 650 ; Carrington v. Payne (1800), 5 Ves. 404 ; 
Doe d. Lushington v. Llandait (Lord Bp.) (1807), 2 Bos. 
tS: P. N. K. 491 ; Southey r. Somerville (1807), 13 Ves. 

4 86; Johnson v. Johnson (1832), 1 Cr. & M. 140 ; Rc 
Gibson (1861), 2 John. & H. 65G ; Bridges v. Strachan 
(1878), 8 Ch. D. 558. 

2963. Bequest of house so long as 

beneficiaries should reside there — Testator sur- 
rendering lease & obtaining new lease.] — A., by 

will made in 1863, gave her house in Z., “ held 
under the Cqrpn. of X. for the life of T., A the 
term of twenty-one years after his death,” A the 
furniture A effects in the house, her carriage A 
horses, pew in church, A a sum of £8,000, to 
trustees upon trust during the lives of her nieces 
B. A C., so long as they should remain single A 
reside in her said house in Z., A keep the same in 
repair, to pay to them the rent of another house 
A the income of the £8,000, A to permit them to 
reside in the said house during the remainder of 
the said term for which the said house was held 
of the Corpn. of X. If either of them should 
marry or die before the expiration of the term, or 
should cease to reside in the house, £500 was to be 
paid to the one who married, A the rents A 
dividends were to be paid to the other in case she 
resided in the house, with a gift over in favour of 
another niece D., in case both B. A C. should die 
or cease to occupy the house before the expiration 
of the said term. T. died in 1865, whereupon 
testatrix surrendered the estate, A obtained from 
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the corpn. a lease of the house at Z. for a term of 
seventy-five years : — Held : notwithstanding the 
surrender of the original lease, the trusts & con- 
ditions declared by testatrix were valid for at 
least the period of twenty-one years from the 
death of T. — Wedgwood v. Denton (1871), L. II. 
12 Eq. 290 ; 40 L. J. Ch. 526 ; 25 L. T. 379. 

Annotation: — Consd. Saxton v. Saxton (1879), 13 Ch. D. 

359. 

2964. Condition relating to marriage — 

Condition not to marry particular person — Testator 
consenting to marriage with such person.] — Bequest 
to M. on the day of her marriage with any other 
person than T., & if she married T. then over. 
M. married T. in the lifetime & with the consent 
of testator : — Held : she was entitled to her 
legacy. — S mith v. Cowdery (1825), 2 Him. & St. 
358 ; 3 L. J. O. S. Ch. 205 ; 57 E. R. 382. 

Annotations .*-~-Consd. Violott v. Brookiriun (1857), 26 L. J. 

Ch. 308. Distd. Davis v. Angel (1802), 31 Bear. 223. 

Refd. Yongo v. Furso (1850), 26 L. J. Ch. 117. 

2965. Condition to marry particular 

person — Testator consenting to marriage with 
another person.] — Testator by his will gave a 
share of his residuary estate in case a specified 
nephew’ should marry a specified niece of testator, 
in trust for the nephew for life, subject to the 
proviso thereinafter contained, <fc after this 
decease for his eldest or only child, if any, who 
should attain twenty-one, but if the nephew 
should not marry the niece, testator directed that 
the bequest to the nephew should not take effect, 
but that such share should fall into become part 
of the general residuary estate for the benefit of 
the other legatees. The nephew in testator’s 
lifetime, & with his assent, married another 
person than the niece. Testator died leaving the 
nephew’, the nephew’s wife & a son of the nephew, 
<Sc also leaving the niece, who was still unmarried, 
him surviving: — Held: (1) the condition being 
precedent, could not be removed by the assent ; 
(2) it applied to the whole interest in the share <fc 
not only to the nephew’s life interest.— Davis v. 
Angel (1862), 4 De G. P. 3. 524 ; 31 L. .1. Ch. 
613 ; 6 L. T. 880 ; 8 Jur. lN. S. 1021 ; 10 \V. R, 
722 ; 45 E. K. 1287, L. C. 

. iik notations : — (tU ncrally, Mentd. lie SlioppanFs Trusts 

(1862), 31 L. J. Ch. 788; Powell r. Kawle (1871), 22 

\V. IP 629; Bright v. Tyndall (1876), I Ch. I). 189; 

Clowes r. Hilliard (J876), 4 Ch. D. 413 ; Peacock r. Colling 

(1885), 54 L. J. Ch. 743 ; Tic Parsons, Stoekley n. 1 'arsons 

(1890), 45 Ch. D. 51 ; Allcard r. Walker, [1896] 2 Ch. 

569 ; Ur Taylor, Atkinson v. laird (1900), 81 L. T. 812 ; 

Uc Miulgc, [1914] 1 Ch. 115. 

2966. Condition to pay debt due to testator — 

Testator accepting composition.] — A bequest was 
made by testator to his debtor, on condition of 
his paying his debt before, or to his, testator’s, 
exors. immediately after, his death ; testator 
afterwards accepted a composition, & the re- 
mainder of the debt continued unpaid : — Held : 
the legatee was nevertheless entitled to the 
legacy. — Gath v . Burton (1839), 1 Beav. 178 ; 3 
Jur. 817 ; 48 E. R. 1025. 

Annotations .'"-Consd. Wedgwood v. Denton (1871), L. K. 

3 2 Eq. 290; Ur Turton, Whittington r. Turton, [1926J 

Ch. 96. Reid. Yongo v. Furso (1857), 3 Jur. N. 8. 603. 

2967. Condition not to dispute will — Of 

beneficiary’s father — Testator Joining with bene- 
ficiary in proceedings to refer bequests to valuer.] — 

Testator bequeathed to his sister E. an annuity, 
with a clause of revocation in case she should do 
any act or take any proceedings to alter, frust rate 
or dispute the devises & bequests in the will of 
their deceased father. E., in pui*suance of a 
power in the father’s will, did take proceedings 
for altering the devises & bequests therein, & 
testator afterwards joined in an agreement, which 
was expressed to be, for the purpose of preventing 


& determining all doubts & controversies, to refer 
such devises & bequests to a valuer. The valuer 
awarded a sum of money to E. for equality of 
partition, & all the parties interested under the 
father’s will, including testator, executed a deed 
of mutual confirmation & discharge, which recited 
that they were respectively satisfied with the 
valuation, & was expressed to be made in order to 
carry into effect what they believed to be the 
wishes of the father. Testator afterwards, by 
codicil, confirmed his will. Qu. : whether the 
steps taken by E. were within the proviso in 
testator’s will : — Held : if so, testator had by his 
subsequent acts dispensed with the prohibition. — 
Violett v. Brookman (1857), 26 L. J. Ch. 308 ; 
29 L. T. O. S. 104 ; 5 W. R. 342. 

2968. Condition to convey interest in estate 

— Testator purchasing interest.] — Testator be- 
queathed £500 to J., his eldest son, with a proviso 
that, if the legatee should neglect to convey, 
within six months after request, liis interest in the 
B. estate to E., another of testator’s sons, the 
conditional gift was to become thenceforth wholly 
void. Testator, after the execution of his will, 
purchased all the legatee’s interest in the B. estate 
for £300 : — Held : the legatee was entitled to the 
£500, discharged of the condition. — Walker v. 
Walker (1860), 2 De G. F. <fc J. 255 ; 29 L. J. Ch. 
856 ; 45 E. R. 619, L. C. 

Annotations: — Consd. Middleton t\ W indross (1873), L. R. 

3 6 Kq. 212; lie Turton, Whittington v. Turton, 11926) 

Ch. 96. Refd. Re Grovo, Public Trustee v. Dixon, [1919) 

1 Ch. 24 9. 

2969. Bequest on trust to pay debts — Part 

paid by testator — Part by committee on lunacy of 

testator.] — Testator bequeathed a policy on his 
own life on trust to pay two debts due from him, 
A to pay the balance of the money to be received 
on the policy, if any, to his daughter J. Testator 
paid off one debt ; he became lunatic ; his com- 
mittee paid off the other debt '.—Held: J. was 
entitled to the money received on the policy, less 
the debt paid by the committee. — He Lajrking, 
Larking v. Larking (1887), 37 Ch. D. 310 ; 57 
L. .1 . Ch. 282. 

2970. Condition to transfer property on 

declared trusts — Testator consenting to transfer on 
other trusts.] — Testator, who died in 1918, by his 
will made in 1911 gave his residuary estate upon 
trust for his son & five daughters equally, & 
settled the share of each daughter upon usual 
trusts for her & her issue, the daughter taking a 
life interest restrained from anticipation & no life 
interest or power of appointment being given to a 
husband with a gift over in default of issue to the 
son & the other daughters ; & testator declared 
that the bequest to each daughter w r as upon the 
condition that she within three months after his 
death settled her interest under her mother’s 
marriage settlement upon similar trusts, & that 
upon her failing to do so her share in his residuary 
estate should “ therefrom cease ” & go over to the 
son & other daughters. Three of the daughters 
had married with testator’s concurrence before 
the date of his will, & each of thorn on her 
marriage had settled her interest under her 
mother’s marriage settlement upon trust for 
herself & her husband respectively for life, she 
being restrained from anticipation, with power for 
them jointly or for the survivor to appoint to their 
issue, & in default of appointment upon usual 
trusts for ffheir children with a gift over in default 
of issue for her statutory next of kin. Testator 
w as a, party to two of these settlements. On the 
question whether the married daughters were 
bound by the condition : — Held : the condition 
was a condition subsequent, & the married 
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daughters, having on their marriage in testator s 
lifetime with his concurrence settled their interests 
under their mother’s marriage settlement, were 
exempt from the performance of the condition ; 
but the ct. removed the restraint on their life 
interests under their marriage settlements so that 
they might, if so advised, assign to trustees any 
interest they had at testator’s death in their 
mother’s marriage settlement. — lie Grove, 
Public Trustee v. Dixon, [1919] 1 Oh. 249 ; 88 
L. J. Oh. 90 ; 120 L. T. 382 ; 63 Sol. Jo. 213. 

2971. Condition to carry on business — 

Testator giving up business.] — (1) By his will of 
1906 a coal merchant devised & bequeathed his 
freehold coal wharf, where his business was 
carried on, & also his coal business, to his trustees 
upon trust to carry on the business until the 
younger of two named nephews attained twenty- 
five, on which event he directed his trustees to hand 
over to them the business, which he desired them 
to carry on in copartnership, & if they so carried 
on the business for five years to the satisfaction of 
his trustees, then he directed his trustees to convey 
his said freehold coal wharf to them in equal 
shares as tenants in common, to whom he devised 
the same absolutely. But if the business was not 
carried on by the nephews for five years to the 
satisfaction of his trustees, he directed his trustees 
to hold his coal wharf as part of his residuary 
estate, which was otherwise disposed of. In 1912 
testator gave up his business, in which the two 
nephews, though of age, were not employed, & 
sold his stock in trade. lie, however, retained 
the wharf until his death in 1925, having let it to 
tenants who used it for a different business. 

The wharf was now claimed by the two nephews 
on the ground that the condition precedent having 
been rendered impossible by testator’s own act 
was discharged, & the specific devise took effect : — 
Held : on the construction of the will & in the 
events that had happened, the wharf fell into 
residue. 

(2) Semble : the ratio decidendi of Parley v. 
Langworthy , No. 2962, ante; Gath v. Burton , 
No. 2966, ante; & Walker v. Walker , No. 2968, 
ante> to the effect that a condition precedent, 
which becomes impossible by the act of testator, 
is discharged, is confined to personalty & does not 
apply to real estate. — Re Tijrton, Whittington 
v. Turton, [1926] Ch. 96 ; 95 L. J. Ch. 136 ; 134 
L. T. 439. 

2972. Difference between personalty & 

realty.] — Re Turton, Whittington v. Turton, 
No. 2971, ante. 


C. Effect of Non-Performance. 

2973. General rule.] — Acherley v. Vernon, 
No. 2919, ante. 

2974. Where condition not operative.! — A.-G. 
v. Lloyd (1747), 3 Atk. 551 ; 1 Ves. Sen." 32 ; 26 
E. It. 1117, L. C. 

Annotations :-~Dbtd. Thomas v. Howell (1874), L. II. 18 
Jft 1 2, 8 - Refd. Evans v. Williams (1837), Donnelly, 
218 ; Doo d. Evans v. Evans (1839), 10 Ad. & El. 228. 

2975. On devise of realty.] — Warren v . Lee 
(1555), 2 Dyer, 126 b ; 73 E. K. 276. 

Annotation : — Reid. Fuller v. Fuller (1595), Cro. Eliz. 423. 

2976. . i Allen v. Hill (1591), Gilb. Ch. 

257 ; Cro. Eliz. 238 ; 25 E. It. 177. 

Annotation Refd. Butler v. Duckmonton (1007), 1 Brownl. 


2977. — 
Eliz. 454 ; 

2978. — 


— J— Fox v. Carlyne (1595), Cro. 
78 E. Ii. 693. 

the estate of the infant had 


been upon condition to be performed by the 
infant, & the condition had been broken during 
his minority, the land had been lost for ever. — 
Whittingham’s Case (1603), 8 Co. Bep. 42 b ; 
77 E. B. 537. 

Annotations : — Reid. Smaloman v. Elgburrow (1616), 3 Bulst. 
272 : Fry’s Case (1672), 1 Vent. 199. Mentd. Goring 
v. Blckerstafle (1633), 2 Freem. Ch. 163 ; King v. Dilleston 
(1688), 1 Show. 83 ; Burgess v. Wheat© (1759), 1 Eden, 
177 ; Zouch d. Abbot & Hallot v. Parsons (1765), 3 Burr. 
1794 ; Keane v. Boycott (1795), 2 Hy. Bl. 611. 

2979. .] — Skinner v. Kilby (1686), 2 Bep. 

Ch. 391 ; 21 E. li. 696. 

2980. .] — Lands are given by will to a 

woman & the heirs of her body ; & it is declared, 
if she left no sons, & only two daughters, the 
eldest should pay the younger £300 & have the 
estate. There being only two daughters & the 
£300 not being paid, the younger brought her bill 
for an account of profits, & for possession of half 
the estate. The ct. may decree deft., though an 
infant, to pay the £300 in six months, with interest 
from the mother’s death, or in default, to account 
for profits of a moiety, <fc the moiety to be set out 
by comrs. ; but deft, being an infant, must have 
a day to show cause, when she comes of age. — 
Gundry v. Baynard (1704), 2 Vern. 479 ; 1 

Eq. Cas. Abr. 282 ; 23 E. B. 907. 

2981. .] — Devise of freehold lands to the 

wife for life, <fc after her death to such child as his 
wife was enceinte of in fee ; “ Provided that if 
such child, as should happen to be born as afore- 
said, should die before twenty-one without issue 
the reversion of one-third should go to the wife & 
the reversion of the oilier two-thirds to two of 
devisor’s sisters. The wife was not enceinte at all : 
— Held : the remainder over depended on the birth 
of a child & its dying under twenty-one & without 
issue ; as those events never happened the 
remainder over did not take effect, but the heirs - 
at-law of devisor were entitled to take.- — Boe d. 
Fulham v. Wickett (1741), Willes, 303 ; 125 

E. R. 1184 ; sub nom. Boe d. Gulliver v. Wickett, 
Andr. App. 1 ; subsequent proceedings , sub nom. 
Gulliver v. Wickett (1745), 1 Wils. 105. 

2982. .] — Montagu (Duke) v. Beaulieu 

(Duke), No. 2893, ante. 

2983. .J — C., having an estate for life under 

the will of S., with remainder in tail to 1L, devised 
his own estate, together with the estate under the 
will to trustees to uses by which the tenant in tail 
would take only a life estate, but provided that his 
own estates should not bo conveyed until the 
tenant in tail should suffer a recovery, & bar the 
remainders in the former will. H. did acts of 
ownership, & prepared for, but never suffered, the 
recovery, & died. This is not a case of election, 
but a condition precedent which the tenant in tail 
not having performed, C.’s own estate never vested, 

& the estate of S. is not affected by it. — Roundel 
v. Currer (1786), 2 Bro. C. C. 67 ; 29 E. R. 39. 

Annotation : — Refd. Robinson v. Whoolwright (1856), 6 
Do G. M. & G. 535. 

2984. .] — Doe d. Gill v. Pearson, No. 

2727, ante. 

2985. .] — Pltf. purchased a house & 

premises at a sale by auction. The third & fourth 
conditions of sale stipulated that the vendors would 
deliver an abstract of title, commencing with a 
conveyance of the property to J. D., dated in 
Jan. 1800, that the quantities, which in the par- 
ticulars of sale were stated to be 70 feet frontago 
& upwards of 217 feet into the main road, were to 
be taken more or less. The fifth condition stated 
that the said J. D., died in 1800, having devised the 
property to his wife for life or widowhood ; that 
he appeared to have made no devise of the 



Pabt XIII. — Conditions. 


481 


reversion, & the property had been since dealt 
with on that supposition. The abstract of title 
traced the title from J. D., through his sons & 
co-heirs-at-law, the property being gavelkind. 
J. 1). had made a will, by which he devised the 
property in question to his wife for life, or so long 
as she should remain a widow, <fc with the rest, 
residue & remainder of the produce of the sale of 
certain other property directed to be sold, after 
payment of certain legacies, he directed the same 
to be placed at interest, & he gave to his wife for 
life or widowhood the whole of such interest ; & 
after her decease or second marriage, to his three 
sons & his said daughter Ann, equally to be divided 
between them, share & share alike : but if the 
share of his said daughter should not be legally 
claimed within three years after his wife’s decease, 
then to his said three sons equally, or the survivors 
of them. The title deeds, stated the property to 
be only 204 feet in depth : — Held : assuming that 
J. D. did not die intestate as to the reversion in the 
property devised to his wife for life, & that his 
daughter Ann took an equal share in it with his 
three sons, under the residuary clause, yet, as it 
appeared Ann had made no claim within three 
years, according to the condition in the will, her 
title never accrued ; & a good title had been 

deduced according to the contract of sale. — 
Lethbridge v. Kikkman (1855), 25 L. J. Q. 13. 
80 ; 20 L. T. O. 8. 122 ; 2 Jur. JSI. 8. 872 ; sub ?iom . 
Lethbridge v. Hickman, 4 W. R. 00. 

2986. .] — Although testator makes it a 

condition of a devise that the devisee shall do 
something, the devisee by refusing to perform 
the condition, or dying before it is to be performed 
cannot deprive the person who is to have the benefit 
of the condition from such benefit ; <fc there is no 
distinction between a condition to pay a sum or 
an annuity, or to give a valuable thing to a legatee, 
& a condition that the personal estate shall be 
exonerated from a debt . — He Ivirk, Kirk v. Kirk 
( 1882), 21 Oh. D. 481 ; 47 L. T. 80 ; 81 W. R. 94, 
C. A. 

2987. On bequest remitting part of mortgage 
money.]- —Mtgee. remits by will part of the mtge. 
money & all the interest, if the rest be paid in 
three years. JVltgor. failing to pay within three 
years, loses the benefit of the bequest. — Glover 
v. Portington (1001), 1 Oas. in Ch. 51 ; Freem. 
Oh. 182 ; Nels. 90 ; 22 L. R. 090, L. C. 

2988. On legacy.] — Parker v. Parker (1080), 
Freem. Ch. 58 ; 22 E. R. 1057, L. C. 

Annotation ; — Refd. Horvey v. xlaton (1738), Willcs, 83. 

2989. .]- — A legacy upon an express con- 

tingency, which never happened, failed, notwith- 
standing the apparent intention in favour of the 
legatee. — H olmes v. Cradock (1707), 8 Yes. 817 ; 
80 E. R. 1081. 

Annotations: — Distd. Abbott r. Middleton, Ricketts r. 

Carpenter (1838), 7 H. L. Cae. CD. Consd. Taylor v. 

Lambert (1870), 43 L. J. Ch. 418. Refd. Parsons r. 

Parsons (1800), 5 Ves. 378 ; Edgeworth v. Edgeworth 

(I860), 17 W. It. 714 ; Brookman v. Smith (1871), L. R. 

6 Exch. 291. 

2990. .] — Legacy held, upon the wording 

of the will, to he conditional, & the condition not 
being performed, the legatee not entitled to the 
legacy. — Pink v. De Tiiuisey (1817), 2 Madd. 
157 ; 56 E. R. 292. 

Annotation: — Mentd. R. v. Lincolnshire County Court 

Judgo (1887), 20 y. B. D. 167. 

2991. .] — A legacy being given to A. to bind 

her apprentice : — Held : she was not entitled to the 


legacy while she refused to be bound apprentice. — 
Woolridge v. Stone (1825), 4 L. J. O. S. Ch. 56. 

2992. .] — O., by will, gave one moiety of 

the dividends of his Reduced 3 per Cents, to his 
niece M. for life, the principal to her children, & 
the other moiety to his niece E. for life, or till 
she shall marry her first cousin, adding : “ In the 
event of E.’s marriage with a first cousin, O. 
gives E. the dividends of £3,000 of 3$ per Cents., 
a much smaller sum, for life, &, subject thereto, 
he gives the principal to M., subject to the same 
trusts as were declared as to M.’s other money.” 
E. never married her cousin, & died without 
issue : — Held : the sum, to the dividends of 
which E. was entitled for life, fell into the residue 
on her death. — Gray v. Golding (1860), 2 L. T. 
198 ; 6 Jur. N. S. 474 ; 8 W. R. 371, H. L. 

2993. .] — Gift by will of legacies of £200 

each to twenty charitable institutions, followed by 
a gift by a codicil as follows : “ Presuming & 

believing that the rental of my estate will produce 
from £16,000 to £18,000, I desire the four exors. 
named at the top of my will will appropriate 
£4,000 more to the established institutions of the 
country, making it together £8,000 : — Held : the 
gift was conditional on the income of the estate 
amounting to the specified sum, & that not being 
the case the gift failed. — Thomas v. IIowell 
(1874), L. R. 18 Eq. 198 ; 43 L. J. Ch. 511. 

Annotations Refd. Nickall v. Fawkes (1905), 50 Sol. Jo. 

126. Mentd. He Corcoran, Corcoran v. Riddell (1892), 

62 L. J. Ch. 267. 

2994. Testator’s Intention to make disposition on 
breach of condition — Intention not clearly mani- 
fested.] — Re Catt’s Trusts, No. 2810, ante . 

2995. On annuity.] — Testatrix gave an annuity 
for an unexpired term of years to W. ” to bring 
up M., to whose care I commit her, & at the child’s 
death to the said W.” VV. refused the care of M., 
& never made any application for the annuity : — 
Held : the administrator of W. had no title to the 
annuity. — Pitt v. Pitt (1872), 26 L. T. 827 ; 20 
W. R. 590. 
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2996. When court will grant relief.] — The ct. of 

equity will give relief against an entry made by 
the heir for the breach of a condition. — Under- 
wood v. Swain (1649), 1 Rep. Ch. 161 ; 21 E. R. 
537. 

2997. .] — Bland v. Middleton (1079), 2 

Cas. in Ch. 1 ; 22 E. R. 817, L. C. 

2998. .] — Bertie v. Falkland (Viscount) 

(1698), Colles, 10; 22 E. R. 1171, II. L. ; revsg. 
S. C. sub nom . Falkland (Y t iscount) v. Bertie, 
2 Vern. 333. 

Arinotations : — Consd. Achorlcy v. Vernon (1739), Willcs, 

153. Refd. Harvey v. Aston (1737), 1 Atk. 361. Mentd. 

Bronilcy r. Fottiplaco (1700), 2 Freem. Ch. 245 ; Eyro 

r. ShaRsbury (1722), 2 P. Wins. 103. 

2999. .] — Testator, being subject to a com- 

mission of lunacy, gave by his w T ill certain benefits 
to his only daughter, a married woman, who was 
also his heiress-at-law, & declared that if she 
or her husband, or any person on their or either 
of their behalf, should dispute his will, or if any 
proceedings should be taken by any person 
whomsoever, by any possible result of which any 
estate or interest could be in any way attainable 
by his daughter or her husband of larger extent 
than was intended for her by the will, & she & her 
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m When court will grant relief — 
Condition not performed because of cir- 

J. — VOL. XLIV. 


cams lances beyond devisee’s control. 
Brook v. Brook’s Executors, [1915] 
T. P. D. 566.— S. AF. 


n. Land incapable, of being occu- 

pied owing to its configuration.] — Exp . 
VORSTEE, [1918] E. I). L. 249.— S. AF. 
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Wills. 


Sect. 5. — Belief against conditions. Sect. 6 : Sub- 
sect . l.j 

husband should not formally disavow, stay, or 
resist such proceedings to the best of their ability, 
then he revoked the benefits given to her. The 
heiress-at-law, on occasion of her marriage & 
during her minority, had joined with her husband 
in assigning her expectant interest to the trustees 
0 * her marriage settlement. The trustees of the 
will filed their bill to have the will established A 
the trusts carried into execution, A adduced proof 
of the sanity of testator at the date of his will : 
to this suit the heiress-at-law A the trustees of the 
settlement were made parties : — Held : without 
deciding on the validity of the settlement, pltfs. 
were bound to prove their title as against the 
trustees of the settlement, A the ct. accordingly, 
at the instance of these trustees, directed an issue 
devisavit vel non . 

In order to protect the heiress-at-law from the 
clause of forfeiture contained in the will, the ct. 
directed a statement to he inserted in the order 
that the issue w as directed at 1 he instance of the 
trustees of the settlement . --Cooke r. Chol- 
MONDELEY (1840), 2 Mac. A <_J. IS ; 2 II. A Tw. 
102 ; 14 Jur. 117 ; 42 E. lx. 8 ; sab no m. Cooke v. 
Turner, Cooke v. ('holmondeley, 10 L. J. Ch . 

81 ; 14 L. T. O. S. 4111, L. C. 

Annotations Refd. Gibbons r. Vouillon (1819), 8 (\ B. 
483 ; Lgerton r. Browidow (1863), 23 L. J. Ch. 318; 
Eranture] v. Evanturel (1874), E. li. (5 p. C. 1. 

3000. Breach capable of compensation.] — 

Cage. r. Uussiij. (IISSJ), 2 Vent, 3o2 ; SO E. 15. 
481, L. C. 

Annotations : — Refd. Davis r. West (1806), 12 Vos. 476 ; 

<18U«). 12 VfH. 2S2 ; Simpson r. Virk. ls 
oYo 7 '' J Reynolds r. Pitt (1812), 2 Price, 

212,11 ; Braeehndgv r. Buckley (1816), 2 Price, 200; 
Howard r. fcanshaivt* (1896), (i t L. .1 . Ch. 666 ; Re Dixon, 
Heynes v. Dixon, [1900J 2 C D. 601. 

3001. -—-—. Hayward v . Anuell, No. 


executing the settlement. — O’Callaghan v. 
Cooper (1709), 5 Ves. 117 ; 31 E. R. 501, L. C. 
3005. Condition to execute release — Of 

claims.] — G. having by deed given his niece a life 
interest in some real property, by his will devises 
to her other real property in fee, & then directs 
the debts due to him from her husband to be 
released, on condition that, within two months 
from his, testator’s, decease, the husband shall 
release all claim in or to the propert y which testator 
had given or should give to tho wife : — Held : 
the release, which the husband is to execute, is to 
be in favour of his wife, A not for the benefit of 
the estate ; the husband does not forfeit the 
benefit intended for him by not executing, within 
the time limited by the will, such an instrument as 
testator required of him. 

Where there is no bequest over, he who deprives 

a benefit under the will, on condition of his 

executing a release within a specilied time, shall 

not be deprived of that benefit in consequence of 

his not having executed the release witliin the 

prescribed period, if the parties can be placed in 

the same situation as if the condition had been 

strictly performed (Lord Gifford). — IIolunrake 

v. Lister (1820), 1 Russ. 500 ; 38 E. R. 193. 

Annotation .—Retd, lie Packard, Packard v. Waters, [19 20] 

1 Ch. 69 0. 

Extension of time of performance.] — See 


3003, post. 

3002. Condition precedent." — Harvey v. 
Aston (Lady), No. 3257, post. 

3003. Or subsequent.] — Portions 

gi\ en by will to three (laughters, upon condition 
they released certain lands to the heir; one dies 
without releasing. Whether the portions of the 
other daughters shall be paid. 

In all cases where the matter lies in compensa- 
tion, be the condition precedent/ or subsequent, 
I think there ought to be relief (Lord Guilford, 
Keeper).-- PI ay ward v. Angell (1(383), 1 Vern. 

; 2o E . R . 428. 

3004. - - Condition to settle property on mar- 

riage— Marriage without settlement— Absence of 
settlement due to neglect of trustee.]— Trust term 
by will to raise out of real estate portions for 
daughters, to be paid on marriage, upon con- 
cation, that they should be married with consent 
of their mother, or, alter her death, of the trust ees, 
« that the husband should previously make a 
settlement : the residue of the personal estate, 
subject to debts A legacies, to be applied in dis- 
charging the portions in ease of the real estate, or 
for any purpose the trustees might judge most 
beneficial for the devisee. A marriage having 
taken place with the consent of the mother A the 
privity of the trustee, but without any settlement, 
by the neglect of the trustees the husband having 
beforo A after the marriage offered all that, was 
required of him, A been ready to execute a settle- 
ment within the condition, relief was given upon 
those circumstances by raising the portion upon 


Sect. 4, sub-sect. 3, ante. 

3006. Terms on which relief granted — Breach of 
condition to pay money — Payment of interest.] — 

A. by will gives his grand-daughter £30,000 to be 
paid by £1,000 a year, A devises his lands to B. 
A iiis heirs on condition that he pays his debts A 
legacies. The £1,000 a year not being paid, the 
grand-daughter enters, if ID is relieved against 
the breach of the condition, it must be upon pay- 
ment of interest for each £1,000 from the time it 
became due, together with costs. — Grimston v. 
Bruce (Lord) (1707), J Salk. 150 ; 2 Vern. 501 ; 
91 E. R. 144. 

Annotations : Refd. Anunurst r. Litton, Litton v. Aniiuurst 
(1729), i Burn. K. B. 2J7 ; Reynolds r. Pitt (1813), 19 
ves. 131 ; Bruce bridge r. Buckley (1816), 2 Price, 200. 

Sept. 0.— CONDITIONS RELATING TO CONSENT 

TO MARRIAGE. 

Sub-sect. 1.— Vau dtty. 

3007. Whether condition in terrorem.]— Bel- 

lasjs V. Ermine (1003), 1 Gas. in Ch. 22 ; Freem. 
<ii. 171 ; 22 E. R. 074, L. C. 

Annotations Refd. Fry v. Porter (1669), 1 Gas. in Ch. 138 ; 
Ilcrvey v. Aston (1738), W«-ht temp. Hurd. 360 ; Wheeler 
v. Bingham (174 6), 3 Atk. 361. 

3008. J— Anon. (1073), Freem. Ch. 302; 

Ereem. K. B. 302 ; 22 E. ID 1224. 

3009. .] — Sutton v. .Tewkk (1074), 2 Rep. 

Ch. 95 ; 21 E. R. 02(5. 

Annotation /—Reid. Ilcrvey v. Aston (1738), West temp. 
Hard. 360. 

3010. Riuhtson v . Overton (1(577), 

Ereem. Ch. 20; 2 Eq. Gas. Abr. 129; 22 E. R. 
1030, L. G. 

3011. -—.] — Hicks v. Bendarvis (1078), 2 
Eq. Gas. Abr. 212; Ereem. Ch. 11; 22 E. R. 
1010, L. C. 

3012. .J — A legacy given to a feme on con- 

dition not to marry without the consent of J. is 
only in terrorem , if not devised over. — J arvis v. 
Cuke (LOS] ), 1 Vern. 19 ; 23 E. It. 274, L. 0. 

Annotations : — Refd. Hervey v. Aston (1738), West temp. 
Hard. 360. Meiltd. Baugh v. Price (1762), 1 Wils. 320. 


„ nn _. . . PART XIII. SECT. 6, SUB-SECT. 1. 

3UU71. M hether cimditwn in terrorem.] — Okay v. Gray (1889), 23 L. II. Ir. 399. — IR. 
o. i rcessity for deed to show approbation of trustees.]— Foster v. Patterson, 15 Gr. 426.- 


*CAN. 
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3013. .] — Salisbury (Earl) v. Bennet 

(1091), Nels. 170 ; 21 E. R. 818 ; mb nom. 
Bennett v. Salisbury (Lord), Freem. Ch. 118, 
H. L. 

Annotations: — Distd. Bortie v. Faulkland (1698), 3 CaB. In 

Ch. 129. Could. Hervey v. Aston (1738), West temp. 

Hard. 350. 

3014. .] — One devises £3,000 to his daughter 

at twenty-one, or marriage, provided she marry 
with the consent of A., A if she marriod without 
such consent, then she was to have but £500, A 
the £3,000 legacy to cease. The daughter marries 
without consent, yet she shall have her whole 
£3,000, because it is not devised over, but only to 
fall into the surplus. — Garret v. Pritty (1693), 2 
Vern. 293 ; 23 E. R. 790. 

Annotations: — Consd. Hervey v. Aston (1738), West temp. 

Hard. 350. Refd. Wheolor v. Bingham (1746), 3 Atk. 

364 ; Lloyd v. Branton (1817), 3 Mer. 108. 

3015. .] — Devise of a legacy to a daughter ; 

but if she marry without her mother’s consent, 
then £500 of the daughter’s legacy to go to the 
son. The daughter marries without the mother’s 
consent, the son shall have the £500. — Stratton 
v. Grymes (1698), 2 Vern. 357 ; 23 E. R. 825. 

Annotations : — Refd. Hervey v. Aston (1738), West temp. 

Hurd. 350 ; Scott v. Tyler (1788), 2 Bro. C. C. 431. 

3016. .] — Amos v. Horner (1699), 1 Eq. 

Can. Abr. 112 ; 21 E. 11. 920. 

Annotation: — Consd. Hervey v. Aston (1738), West temp. 

Hard. 350. 

3017. ■ — A. devises his real estate to his 

son, charged with his debts A legacies, A devises 
£2,500 to his daughter ; at the age of twenty-one, 
or marriage, provided, that if she should marry in 
the lifetime of her mother, without her consent in 
writing, then £500 to cease, A be applied towards 
payment of the debts. Tim daughter attains 
twenty-one, A marries without her mother’s 
consent-, the whole portion shall be raised, for it 
was vested in her at the time of the marriage. 

Tiie rule that where there is no devise over that 
the condition shall be taken only in terrorem , is a 
great deal too wide, for here in effect is no devise 
over, for though it be to go towards payment of 
debts, yet here appears to be no creditors con- 
cerned, none that are in danger of losing their 
debts ( IIakcourt, Lord Keeper). — King v. 
Withers (1712), Gilb. Oh. 26; Prec. Ch. 318; 

1 Eq. Cas. Abr. 112; 25 E. R. L ( J. 

Annotations:— Consd. Hervey v. Anton (1 738), Willes, 83; 

Keynisli v. Martin (17 16), 3 Atk. 330. Refd. Lowther i\ 

Condon (1741), 2 Atk. 127 ; Pullen v. Ready (1 743), 2 

Atk. 587 ; Scott r. Tyler (1788). 2 Bro. C. O. 431. 

3018. — - — .j — One by wall leaves an annuity to 
his granddaughter ; but if she marry with the 
exors.’ consent, then a portion ; she marries, sans 
consent, a man worth nothing ; husband is not 
entitled to the money, she having married with 
the exor.’s consent being a condition precedent to 
the gift of the portion. — Gibbet r. Wray (3 715), 1 
P. Wins. 284 ; 24 E. R. 390. 

Annotations : — Consd. Rr Nourse, Hampton r. Nonuse, 

[1899] 1 Ch. 03. Refd. Scott v. Tyler (1 788), 2 Bro. 

C. C. 431. 

3019. .] — A. having issue three daughters, 

B., C. A D., devises £1,000 to B. to be paid her at- 
the age of twenty-one, or marriage, upon con- 
dition that she married with the consent of his 
exors., A likewise devises to her several messuages, 
etc. ; A after several other legacies, he devises 
the residue of his estate to the exors., for the 
benefit of his children : though B. married a 
person, who made his addresses to her in her 
father’s lifetime, which the father knew, A was 
dissatisfied at, A had notice by the exors. of 
her father’s will, yet there being no limitation over, 
this will not amount to a forfeiture, being only 


in ierrorem. — Semphill v. Bayly (1721), Prec. 
Ch. 502 ; 2 Eq. Cas. Abr. 213 ; 24 E. R. 252. 

Annotations : — Consd. Hervey v. Aston (1738), West temp . 
Hard. 350. RflM. Rhenish v. Martin (1746), 1 Wils. 130. 

3020. .] — Reves v . Herne (1717), 2 Eq. 

Cas. Abr. 215 ; 22 E. R. 183. 

3021. Anon. (1730), 2 Eq. Cas. Abr. 

545 ; 22 E. R. 459, L. C. 

3022. .] — Sheriff v . Morlock (1731), Kel. 

W. 23 ; 2 Eq. Cas. Abr. 540 ; 25 E. R. 470. 

3023. .]— Hervey v. Aston (Lady), Ho. 

3257, post. 

3024. .] — Where testator by his will, gave 

his personal estate to his exors. in trust for the 
use of his niece E. ; but in case she married before 
she attained twenty-four, without their consent, 
then he gave his personal estate to his exors. in 
trust to be disposed of A given to any child or 
children which then should be lawfully born of 
his niece J., or her eldest sister M., at the discretion 
of his exors. or major part of them : — Held : upon 
the marriage of E. before she attained twenty-four, 
without the consent of the exors., she had for- 
feited her right to testator’s personal estate. — * 
Robinson v. Bacon (1737), West temp. Hard. 90 ; 
25 E. R. 839, L. C. 

3025. .] — A. gives £2,000 to A. his daughter, 

payable at her age of twenty-one, or marriage, if 
she marries w r ith the consent of his exors. ; pro- 
vided if either of the legatees die before their 
legacies become jiayable, such legacy to be divided 
between the survivor of her brother A sisters. 
A. married at fifteen without the consent of the 
exors. : — Held : to bo a devise in ierrorem. — 
Underwood v. Morris (1741), 2 Atk. 184 ; 26 
E. R. 515. 

Annotations :— Dbtd. Homings v. Mimckloy (1783), 1 Cor, 
Eq. Cas. 38 ; Scott v. Tyler (1788), 2 Bro. C. C. 431 ; 
lie Nourso, Hampton v. Nourse (1898), 79 L. T. 376. 

3026. .] — A legacy is devised to a grand- 
daughter to be paid on her marriage, A if she 
marry without consent, “ I hereby revoke w r hat 
was before directed to be paid her,” is only in 
terror cm. — Wheeler v . Bingham (1746), 1 Wils. 
135 ; 3 Atk. 364 ; 95 E. R. 535, L. C. 

Annotations :— Distd. Tricker v. Kingsbury (1859), 33 
L. T. (). 8 . 360. Refd. Lloyd v. Branton (1817), 3 Mer. 
JOS ; Re Packard, Packard v. Waters, [1920] 1 Cli. 596. 

3027. .] — Reynish v. Martin, No. 3057, 

7 tost. 

3028. .] — Legacy on condition of marrying 

with consent, the condition held to be a condition 
subsequent, A the legacy, payable to the husband ; 
but the wife being dead, the master to see if the 
husband had made any provision for her. — 
CocKEL v. Phipps (1766), 1 Dick. 391 ; 21 E. R. 
321. 

Annotations : — Expld. Lloyd v. Williams (1816), 1 Madd. 
450. Refd. Murray v. Elibank (1806), 13 Yee. 1. 

3029. .] — Hkmmings v. Munckley (1783), 

1 Bro. C. C. 304 ; 28 E. R. 1147 ; sub nom . 
Hemjngs v. Munckley, 1 Cox, Eq. Cas. 38, L. C. 

3030. .] — A condition annexed to a legacy, 

that the legatee shall marry with consent of her 
mother, is a valid condition ; A upon marriage 
without such consent shall go to the mother, 
under a gift of a general residue. — Scott v. Tyler 
(1788), 2 Bro. C. C. 431 ; 2 Dick. 712 ; 29 E. R. 
241, L. C. 

Annotations : — Consd. Lloyd v. Branton (1817), 3 Mer. 108 ; 
Godfrey v. Hughes (1847), 5 Notes of Cases, 499. Apld. 
lie Whiting’s Sottlmt., Whiting v. Do Itutzon, 11905] 1 
Ch. 96 . Refd. Pearce v. Loman, Pearce v. Taylor (1796), 

3 Ves. 135 ; Staekpole v. Beaumont (1796), 3 Yes. 89 ; 
Clarke u. Parker (1812), 19 Yes. 1 ; Morley v. Rennoldson, 
Morley v. Linkson (1843), 2 Hare, 570 ; Newton v. Marsden 
(1862), 2 John. & H. 356 ; Bcilairs v. Bollairs (1874), 
L. R. 18 Eq. 510 ; Re Nourso, Hampton v. Nourse, [1899] 

1 Ch. 63 ; Re Howett, Eldridke v. lies, [1918] 1 Ch. 458. 
Mentd. Hill v. Simpson (1802), 7 Ves. 152 ; M'Lcod v . 

I I 2 
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Sect . 6 . — Conditions relating to consent to marriage : 

Sub-sects. 1 2.] 

Drummond (1810), 17 Ves. 152 ; Wilson v. Moore (1834), 
1 My. & K. 337 ; Vane v. Hidden (1870), 5 Ch. App. 
663 ; Graham v. Drummond. [1896] 1 Ch. 968 ; lie 
Chaplin & Staffordshire Potteries Waterworks Co.'s Con- 
tract, [1922] 2 Ch. 824 ; lie Keinnal & Still’s Contract, 
[1923] 1 Ch. 293. 

3031. -.] — Condition in restraint of marriage 
under twenty-one, without consent of trustees, 
established both as to a rentcharge out of real 
estate, A a personal legacy. — Stackpole v . 
Beaumont (1790), 3 Ves. 89 ; 30 E. R. 909, L. C. 

Annotations Apld. Clifford v. Beaumont (1828), 4 Ituss. 
325. Consd. Morlcy v. Itennoldson, Morley v. Linkson 
(1843), 2 Hare, 570 ; Godfrey v. Hughes (1847), 5 Notes of 
Cases, 499 ; Beaumont v. Squire (1852), 17 Q. B. 905 ; 
Be Hewett, Eldridge v. lies. [1918] 1 Ch. 4 58. Refd. 
Parker v. Hodgson (18(51), 1 Drew. & 8m. 568 ; Newton 
v. Marsden (1862), 2 John. & H. 356 ; Be Whiting's 
Settlmt., Whiting v. Dc Itutzen, [1905] 1 Ch. 96. Menld. 
Winch v. James (1798), 4 Ves. 386. 

3032. — — .] — By will, the principal of certain 
legacies was given to two daughters, to be paid on 
marriage with the consent of the exors. ; & on 
the death of either, without having married with 
consent, her legacy to go to the survivor. By a 
codicil it was provided that if either of the 
daughters died before twenty-five, or marriage 
with consent, the legacy of such daughter should 
go to the survivor. One daughter married before 
twenty-five, without consent : — Held : she was 
not entitled to the legacy. Qu. : whether a second 
marriage with consent would entitle her to the 
legacy. 

If there had been no bequest over, the restriction 
would have been void (Plumer, V.-C.). — Malcolm 
r. O’Callaghan (1817), 2 Madd. 349 ; 50 E. R. 
303. 

Annotation : — Consd. Morley v. Kennoldbon, Morley v. 
Linkson (1843), 2 Hare, 570. 

3033. .1- -Lloyd v. Branton, No. 3040, 
post. 

3034. - -lie Stephenson’s Trusts, No. 
3064, post. 

3035. — .j — Testator by his will bequeathed to 
his son out of personal estate an annuity of £2,000, 
A, in the event of his marriage, an additional 
annuity of £1,000 ; A by a codicil lie directed that 
the additional annuity should be payable only if 
the son should have married with the previous 
consent in writing of the trustees of the will : — 
Held ; as testator had provided for the son in any 
event, the condition as to the consent was not 
in terror cm A was valid. — He Nourse, Hampton 
v . Nourse, [1899] 1 Ch. 03 ; 08 L. J. Ch. 15 ; 79 
L. T. 370 ; 47 W. R. 110 ; 43 Sol. Jo. 29. 

3036. .] — A condition subsequent in partial 

restraint of marriage, e.g. a condition providing 
for the forfeiture of interests, givon by a settlement 
to a daughter of the settlor A her children, upon 
the marriage of the daughter at any time without 
the consent of named persons, is valid A enforce- 
able if it be accompanied by a gift over of the fund 
on marriage without the required consent. — lie 
Whiting’s Settlement, Whiting v. De Rutzen, 
[1905] 1 Ch. 90 ; 74 L. J. Oh. 207 ; 91 L. T. 821 ; 
53 W. R. 293 ; 21 T. L. R. 83 ; 49 Sol. Jo. 83, 
C. A. 

Annotation : — Refd. Be Hewett, Eldridge v. lies, [1918] 1 
Ch. 458. 

3037. Presumption in favour of condition.] — 

( 1 ) In all cases of conditions requiring consent 
to the marriage of a child of testator for whom he 
is providing, the presumption is that he is 
endeavouring to insure that the child shall not 
make an improvident marriage, but one of which 
he himself would approve. 


(2) The rule that a condition in a will requiring 
consent to a marriage is fulfilled by marriage in 
testator’s lifetime with his consent, held not 
to be excluded by the fact that the will was 
confirmed by a codicil made after the marriage ; 
A the rule applied in favour of parties entitled 
under a gift over in default of issue of the subject 
of the condition. — Re Park, Bott v. Chester, 
[1910] 2 Ch. 322 ; 79 L. J. Ch. 502 ; 102 L. T. 725 ; 
54 Sol. Jo. 503. 

Annotation : — As to ( 2) Apld. Be Grovo, Public Trustee v. 
Dixon, [1919] 1 Ch. 249. 


Sub-sect. 2. — Application of Condition. 

3038. Gift vesting at specified age — Bequest pay- 
able at specified age or on marriage with consent.] — 

Norwood v. Norwood (1037), 1 Rep. Ch. 121 ; 21 
E. R. 525. 

Annotation : — Refd. Horvcy r. Aston (1738), West temp. 

Hard. 350. 

3039. .] — King v. Withers, No. 3017, 

ante. 

3040. .] —One by a will gives a legacy 

to a daughter to be paid to her when she should 
attain twenty-one, or be married with the consent 
of his exors. ; proviso, that if the daughter marries 
without the consent of the exors., the legacy to go 
over ; this condition, though general must yet be 
intended, if she marries under twenty-one sans 
consent of the exors. ; A on the daughter’s coming 
to twenty-one, the ct. will decree the legacy to her. 
— Desbody v. Boyville (1729), 2 P. Wins. 547 ; 
2 Eq. Cas. Abr. 305 ; 24 E. 1L 850, L. C. 

3041. .] — Don bins v. Bland (1730), 2 

Eq. Cas. Abr. 515 ; 22 E. R. 459, L. C. 

3042. .] — 0. by his will gives legacies 

to his nieces, to be paid to them at twenty-one, 
or marriage, which shall first happen, provided they 
marry with the consent of their father & mother, 
or the survivor of them ; otherwise to sink into 
his personal estate. The legacies vested at their 
attaining the age of twenty-one, A cither of them 
marrying without consent afterwards is of no 
consequence ; for Lord Hardwick e held that the 
marriage with consent of father A mother must be 
construed so as to relat e to the time of the legacies 
vesting. — Pullen v. Ready (1743), 2 Atk. 587; 

1 Wils. 21 ; 20 E. \i. 751, L. C. 

Annotations : — Mentd. Stockley v. Stockley (1812), 1 Vch. 

& B. 23 ; Stewart v. Stewart (1 839), (5 Cl. Si Fin. 911 ; 

Hoghton v. Hoghton (1852), 15 Heav. 278 ; Baker v. 

Bradley (1855), 7 De G. M. & G. 597. 

3043. — — .] — Testator bequeathed to his 

daughters £1,500 each, to be paid them respectively 
at the time of their marriages with consent of his 
extrix. A exor., who are made guardians during 
their minority ; with a clause for maintenance A 
education till twenty-one : — Held : a child attain- 
ing twenty-one, her legacy was vested ; the con- 
dition is to be understood as confined to marriage 
under twenty-one. — K napp v. Noyes (1708), Amb. 

002 ; 27 E. R. 430, L. C. 

Annotations : — Refd. Gardiner t\ Barber (1854), 2 Eq. Hop. 

888; Wilkins v. Jodrcll (1879), 13 Ch. D. 564 ; Be 

Whiting's Settlmt., Whiting v. Do Itutzen, [1905] 1 

Ch. 90. 

3044. .] — Construction of a will, giving 

the real A personal estate to testator’s son, his 
heirs, exors., etc., when he shall attain twenty-one 
or marry before that age with consent ; in case of 
his marriage under that age without consent, the 
real estate to be conveyed to him A his children 
in strict settlement ; remainder to the daughters ; 
A a subsequent limitation of the personal estate 
to the daughters, in case the son should not attain 
twent y-one or marry before that age with consent ; 
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that the son, having married under twenty-one 
without consent, attaining that age became 
absolutely entitled to the personal estate. — 
Austen v. Halsey, Bedford v . Halsey (1806), 
13 Ves. 125 ; 33 E. It. 242. 

3045. .] — Legacy to A. to bo paid to 

her as soon as she shall attain twenty-one, A in 
case she shall live to that age, & not otherwise ; 
or upon her marriage, with consent of the exors., 
A not otherwise ; but in case she shall die, before 
she shall have attained twenty-one, or be married 
with such consent, over. A condition precedent ; 
A by her marriage under ago without consent, one 
exor. being dead, A the other resident abroad, 
reduced to the single contingency of her attaining 
twenty-one. — Knigiit v. Cameron (1807), 14 Ves. 
380 ; 33 E. R. 570. 

Annotations: — Distd. Collett v. Collett (1866), 35 Bear. 

312. Expld. Dawson v. Olivcr-Massey (1876), 2 Ch. D. 

753. Apld. Re Ivirkley, Halligoy v. Kirkloy (1918), 87 

L. J. Ch. 247. Reid. Lister v. Bradley (1841), 1 Hare, 

10. 

3046. .] — (1) Testator gives £24,000, 

upon trust, as to £6,000, to pay the interest to 8., 
his niece, (luring her life, A, after her decease, the 
principal among her children ; if she should die 
without issue, over. Be declares similar trusts 
as to three other sums of £6,000, making the 
remainder of the £24,000, for his three other nieces 
A their children. Proviso, that, in case any of his 
nieces should marry without such consent as therein 
prescribed, each, etc., so marrying, should forfeit 
the interest of her £6,000, A all other sums to 
which she may be entitled under his will ; A the 
respective sums of £6,000, A all such other sums, 
etc., should fall into his residue ; A he gives the 
residue in trust for his two nephews A their 
children, in ease of 4 he death of either without 
issue, his moiety to go over to A be divided among 
his nieces. Afterwards, by codicil, lie gives to 
each of his nieces £2,000 in addition, “ subject 
to the same powers, provisos, directions, A 
limitations, as are contained in the will respecting 
the sums of £6,000.” S. who was of age at the date 
of the will, marries without the consent required : 
— Held : a forfeiture ; extending not only to the 
future interest of her £6,000, but to the capital, 

A also to the £2,000 given bv the codicil, A to a 
fund set apart to answer an annuity, to which 8. 
would otherwise have been ent itled on the death 
of the annuitant. ( t )u. : whether the forfeiture 
would also extend to her share of the residue, in 
the event of the contingency upon which it is 
given over to testator’s nieces. 

(2) When a legi icy is to vest or be paid at a 
particular age A there is a clause of forfeiture on 
marriage without consent the ct. will construe it 
as having relation to a marriage under the speci- 
fied age. But where no age is specified, qu. : if the 
ct. can limit the condition to a marriage without 
consent under twenty-one. Clearly not where the 
party so marrying was above twent y -one at the date 
of the will. 

(3) A subsequent condition of forfeiture on 
marriage without consent where there is no devise 
over will not be enforced. The reason of this rule 
is differently assigned, either because the bequest 
over affords a manifestation of intention that the 
condition is not merely in terrorem or on account of 
the interest of the legatees over. — Lloyd v. 
Branton (1817), 3 Mor. 108 ; 30 E. R. 42. 

Annotations : — As to (1) Distd. Trlokor r. Kingsbury (1859), 

33 L. T. O. S. 366. As to (3) Consd. Stevenson r. Abiugton 
(1863), 9 L. T. 75 ; Rc Nourse, Hampton v. Nonrse, 
11899] l Ch. 63. Apld. Rc Whiting’s Settlmt., Whiting 
v. Do Kutzen, (1905) 1 Ch. 96. 

3046a. .] — Testator devised his real 

estate to trustees on trust that his daughter M. 


should, until she attained twenty-one, if un- 
married, receive thereout an annuity of £60, A 
that she should thereafter & till she attained 
thirty-one, if unmarried, receive a further annuity 
of £40, but in case she should marry without the 
consent of his trustees, then she should only receive 
one annuity of £50, A the estate should, imme- 
diately upon such marriage, be in trust for all her 
children, under the limitations in the will ; A for 
default of such issue then in trust for testator’s 
sisters, A the children of S. one of them ; provided 
that if the daughter should marry with consent of 
trustees, they might convey the estate to such 
persons as they should think fit, in trust for the 
husband A wife for their joint lives A the life of 
the survivor, with remainder to the children of 
the marriage, under the former limitations. M. 
having attained twenty-one, married with consent 
of the trustees, A died without having had issue : — 
Held : the limitation in remainder to testator’s 
sister S. was conditional, depending on his 
daughter’s marriage without consent ; A failed 
on her marriage with consent. — T oldervy v. 
Colt (1836), 1 M. A W. 250; Tvr. A Gr. 324; 
1 Y. A C. Ex. 621 ; 5 L. J. Ex. Eq. 25 ; 150 E. R. 
427. 

Annotation : — Refd. Gundry v. Pinnigcr (1852), 1 Do 0. M. A 
G. 502. 

3047. .]- — Gift of a share in a residue 

to trustees to be divided between testator’s son A 
daughter as tenants in common, the share of the 
son to be vested in him when he should attain the 
age of twenty-four years, A “ the share of my 
daughter to be vested in her on her marriage, with 
the consent, nevertheless, of her guardian or 
guardians for the time being ” : — Held : on the 
construction of the whole will, the daughter, who 
had attained twenty-one, took an absolute interest 
although she remained unmarried. — West v . 
West (1863), 4 Giff. 198 ; 1 New Rep. 258 ; 32 
L. J. Cli. 240 ; 7 L. T. 779 ; 9 Jur. N. 8. 400 ; 66 
E. R. 677. 

3048. Allowance for maintenance pending 

attainment of age— Right to interest surplus to 
maintenance.] — Bourne v. Bull (1079), Freem. 
Ch. 45 ; 22 E. R. 1048 ; sub nom. Anon., 2 Vent. 
346, L. C. 

3049. Second marriage — First marriage with 
consent of testator — Beneficiary widow at testator's 

death.] — Condition by will, requiring consent of 
trustees to marriage, not applicable to the 
second marriage of a daughter w T ho had married 
between the date of the will A the death of 
testator, A was a widow at his death. — Crommelin 
v. Crommelin (1796), 3 Ves. 227 ; 30 E. R. 982, 
L. 0. 

A nnotat ions : — Apld. Parnell v. Lyon (1813), 1 Ves. & B 
479 ; Smith v. Cowdery (1825), 2 Sim. & St. 358. Consd. 
Kishton v. Cobb (1839), 5 My. A Cr. 145. Distd. Bullock 
t\ Bennett (1855), 3 Eq. Rep. 779. Refd. Rc Whiting's 
Settlrnt., Whiting v. Do Rutzen, [1905) 1 Ch. 96. 

3050. No age specified at which gift to vest — 
Whether condition confined to marriage under 
twenty-one.] — Lloyd v. Branton, No. 3046, 

ante. 

3051. Power to testator’s widow to make gift — 
After child attained twenty-five married with con- 
sent — Attainment of age without marriage suffi- 
cient.] — Testator empowered his widow, if his 
children should conduct themselves to lier satis- 
faction up to the age of twenty-five, A marry with 
her approbation, but not otherwise, to give them 
£1,000 each, for the purpose of setting out in the 
world : — Held : she had a discretionary power 
which she might exercise after a child attained 
twenty-five, though unmarried. — Davidson v. 
Rook (1856), 22 Beav. 206 ; 52 E. R. 1087. 
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Sect . 6. — Conditions relating to co)iscnt to marriage : 

Sub-sect. 3, A., B. Ac C . (a).j 

Sub-sect. 3. — Consent. 

A. In General. 

3052. Duty to give consent.] — Whether con- 
ditions be precedent, or subsequent, if they are in 
restraint of marriage, the ct. have always put a 
favourable construction upon them to prevent a 
forfeiture. Where there is no objection to the 
person or estate of the gentleman who proposes, 
& the young lady herself is inclined to the match, 
trustees should consider themselves in the light 
of a parent, & readily come into a consent. — 
Daley v. Desbouverie (1738), 2 Atk. 261 ; 26 
E. R. 561 ; sub nom. Daly v. Desbouverie, West 
temp . Hard. 547, L. C. 

Annotations : — Apld. Strango v. Smith (1755), Amb. 263 ; 
Consd. Long v. Dennis (1767), 1 Wm. Bl. 630 ; Dashwood 
v. Bulkeley (1804), 10 Vee. 230 ; Clarke r. Parker (1812), 
19 Ves. 1. Apld. He Smith, Keeling r. Smith (1890), 
44 Ch. D. 654. Refd. Whiting’s Kettlmt., Whiting v. 
De Kutzen, [1905] 1 Ch. 96. 

3053. When consent presumed.] — After a lapse 
of twenty-eight years, a consent to marriage, so 
as to avoid a forfeiture, w T as, under the circum- 
stances, presumed. 

A legacy was given, conditional on a marriage 
with the consent of trustees. The marriage took 
place in 1825, & the party entitled in default never 
raised any question as to the consent having been 
given until 1852, after the death of the trustees & 
of A. : — Held : everything was to be presumed in 
favour of the consent ; A though there was no 
distinct proof of consent, yet it w T as presumed from 
the conduct of the trustees subsequent to the 
marriage. — lie Birch (1853), 17 Beav. 358 ; 51 
E. R. 1072. 

3054. Refusal of consent — Reasonableness — 
Burden of proof.] — Clarke v. Parker, No. 3073, 
post. 

B. Nature of Consent. 

3055. May be tacit.] — A. devised £300 to B. her 
daughter, & that if she married under twenty-one, 
without consent of the exors., or major part of 
them, the legacy to go to the children of her sister 
the wife of 0., & made C. & two others exors. 
B. being at the house of C. there marries his son 
by a former wife, with his privity, being under 
twenty-one ; B. A her husband bring a bill for the 
legacy. C. in favour of his other children, insists 
the legacy forfeited. The other exors. confessed 
they had notice of the courtship, & did not con- 
tradict or disapprove of it. Decreed the £300 to 
pltfs., there being at least a tacit consent. — 
Mesghktt v . Mesguett (1706), 2 Vern. 580 ; 23 
E. R. 977. 

Annotations : — Apld. Strange v. Smith (1755), Amb. 263 ; 
Merry r. Ryves (1 757), 1 Eden, 1. Expld. Dashwood v. 
Bulkeley (1804), 10 Ves. 230. Consd. Clarke v. Parker 
(1812), 19 Ves. 1. Refd. Daly v. Desbouverie (1738), 
West temp. Hard. 547 ; Hervey v. Aston (1738), West 
temp. Hard. 350. 

3056. May be implied.] — ITarvey v. Aston 
(Lady), No. 3257, post. 

3057. Whether may be subsequent to marriage.] 

— (1) A mother by her will says, that if her 
daughter marry with the consent of trustees, or 
the major part of them, A signified in writing, 
before such marriage had, then I give to her, & not 
otherwise, £800 & directed M. to pay her £30 


yearly whilst she continued sole, by £15 each May 
day, & All Saints day, & charged all her real estate 
with debts of all kinds & legacies. The consent 
of the trustees after the marriage immaterial, 
for no subsequent approbation could amount to 
a performance of the condition, or dispense with 
a breach of it. 

(2) It has long been the doctrine of this ct., that 
where a personal legacy is given to a child on con- 
dition of marrying with consent, that this is not 
a condition annexed to the legacy, but a declara- 
tion of testator in terrorem only. — Reynish v. 
Martin (1746), 3 Atk. 330 ; 26 E. R. 991 ; sub 
nom. Rhenish v. Martin, 1 Wils. 130, L. 0. 

Annotations : — As to (2) Apld. tie Borens (1888), 4 T. L. R. 
473. Consd. lie Moore, TrulTord v. Maconockio (1888), 39 
Ch. D. 116. Distd. lie Nourse, Hampton v. Nourse, 
[1899] 1 Cb. 63. Generally , Refd. Pearce v. Loman, 
Pearce v. Taylor (1796), 3 Vos. 135 ; Sheppard v. Wilson 
(1845), 4 Hare, 392. 

3058. .] — Devise in case his daughter shall 

man y with consent & approbation of N. in waiting ; 
but in case she marries without such consent or 
approbation, the whole, after the death of the 
survivor & her A her husband, to go to, etc. She 
married without the previous consent of N., 
but lie approved of the marriage afterwards 
in writing : —Held : no forfeiture. — Burleton v. 
Humfrey (1755), Amb. 256 ; 27 E. R. 170, 

L. C. 

Annotations: — Consd. Clarko v. Parker (1812), 19 Vos. 1. 
Refd. Long v. DenniH (1767), 4 Burr. 2052 ; Doe d. Taylor 
r. Crisp (1838), 1 Per. & Dav. 37. 

3059. May be general.] — M ercer v. Hall, No. 
3080, post. 

3060. .] — Bequest of personal estate to A., 

provided she marry with the consent of B., but, 
if she marry without such consent, then to C. 
A general permission given by B., after A. attained 
tw r enty-one, to contract marriage as she might 
think fit, &■ subsequent approbation of a marriage 
contracted under such general permission without 
his knowledge, held a sufficient compliance with 
the requisition. -Pollock r. Ci tOFT (1816), 1 Mer. 
181 ; 35 E. B, 642. 

3061. May be expressed in other than prescribed 
manner.] — (1) Where a legacy was given on con- 
dition of the legatee marrying with the consent in 
writing of the exors., & lie afterwards married with 
their approbation, but they [did not give] their 
consent in the manner required by t he will 
Held : the legatee was entitled to his legacy, & 
the consent of one of the exors. wiio had not acted 
w'as not necessary. 

(2) Whore marriage is required to be with the 
consent of trustees, generally, it is sufficient if the 
marriage be had with the consent of such of the 
persons named trustees, as accept the ofYlce. — 
Worthington v. Evans (1823), 1 Sim. A St. 165 ; 
1 L. J. O. S. Ch. 126 ; 57 K. R. 66. 

Annotations : — As to (2) Refd. lie Brown’s Trusts (1881), 44 
L. T. 310. Generally, Refd. Dawson r. Olivcr-Massey 
(1876), 45 L. J. Ch. 579. 

3062. Matter of substance & not of form.] — 

In cases wiiere a benefit is given to a person with 
a condition attached that the beneficiary is to 
marry with the consent of certain other persons, 
but no particular form or manner in which the 
consent is to be given is prescribed by the instru- 
ment conferring the benefit, the ct. lias from an 
early period treated the consent as a matter 
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p. Necessity for consent of named 
: persons — Trustees.] — Holmes v. Ly- 
sagiit (1733), 2 Bio. Pari. Cas. 261 ; 1 
E. K. 931. — IR. 

q. .] — Ellts v. Ellis 

(1802), 1 Sch. & Lef. 1.— IR. 


r. j — qrrex v. Green 

(1845), 2 Jo. & Lat. 529.— IR. 

t. .} — Re M'Louotilin’s 

Estate 0878), 1 L. R. Ir. 421.— IR. 

a. Effect of not obtain- 

ing consent of one trustee — Trustee not 
having acted in the trust .] — White v. 


M'Oermott (1872), I. R. 7 C. L. 1.— 

IR. 

PART XIII. SECT. 6, SUB-SECT. 8.— B. 

b. Consent prescribed to be given 
in writing — Whether parol consent 
sufficient .] — When consent to marriage 
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of substance, & not as a matter of form, &, if the 
consent is given substantially it will not look 
very minutely into the form in which it is given. — 
Be Smith, Keeling v. Smith (1890), 44 Oh. D. 
654 ; 59 L. .1. Ch. 284 ; 62 L. T. 181 ; 88 W. R. 
380 ; 0 T. L. R. 183. 

Annotation : — Consd. Re Brown, Ingall v. Brown, [1901] 1 

Ch. 120. 

May be conditional.] — See Sub-sect. 3, 0. (a), 
post. 

3063. Must not be obtained by fraud.] — Dili, on 
v. Harris (1830), 4 Bli. N. S. 321 ; 5 E. K. 114, 
11. L. 

Annotations Refd. Be '/Achy Fcrraria A Crokcr v. Hertford 

(1843), 3 Curt. 468 ; Sheldon i\ Sheldon (1844), 1 Rob. 

Eocl. 81. 

3064. Must be free consent.] — (1) A condition 
attached to a gift to a minor in the event of his 
or her marrying under the age of twenty-one, that 
such marriage must be with the consent of his or 
her parents or guardians, is a perfect ly reasonable 
A proper condition. 

(2) If, under such circumstances, the marriage 
in fact take place without the free consent of the 
parent or guardian, such consent, in the absence 
of fraud on the part of the parent or guardian, 
will be deemed not to have been given, notwith- 
standing that the parent, or guardian may have 
sanctioned t he engagement to marry at some future 
time. 

(3) The “ consent ” in order to avail in a ct. of 
equity, must he a free consent, A not one wrung 
from the parent or guardian by the misconduct of 
one or both of the parties to the marriage. 

11. was contingently entitled, under her father’s 
will, to a share in a certain fund in the event of 
her attaining the ago of twenty-one, which did not 
happen, or marrying under that age, with the 
consent of her parents or guardians. her mother, 
was her guardian, in May, IS67, I\ ma.de a 
proposal of marriage to H., A was accepted by 
her. On I\ applying to P. for her consent to the 
engagement P. told him that her daughter was too 
young to marry, hut she would always he glad to 
see him at her house. P. wrote to P.\s father a 
letter, in which she said that her daughter was very 
young A would he all the belter for a year or two 
at home. A that she should prefer P. being jirmly 
established in business before* anything could he 
decided upon. Prom that time unt il the marriage 
took pla.ee P. never directly asked (Vs consent to 
the marriage. In Aug. JS68, P. took 11. from P.’s 
house without. P.'s knowledge, lie shortly after- 
wards telegraphed to P. to the effort that lier 
daughter was in safe hands,” A also wrote a 
letter, but said not a word about marriage. C., 
believing that her daughter was in P.’s power, 
k that, if P. did not. marry the daughter her 
reputation was gone*, sent a telegram k letter to 
P., giving her consent, to the marriage. The 
marriage took place, hut neither (Vs telegram nor 
her letter reached P. A II. till after the marriage : — 
Held: that until 1*. took 11. away from her 
mother's house there had been no consent given 
by P. to the marriage ; the enforced consent given 
at last by P. to the marriage, even supposing it 
had been communicated to P. A JT. before the 
marriage, was not such a consent as was con- 
templated by testator’s will, so as to give II. a 
vested interest under testator's will in the event, 
which happened, of her dying under the age of 
twenty-one. -lie Stephenson’s Trusts (1870), 
18 W.R. 1066. 

is proscribed to bo in writing, if given 
by parol, the defect will be cured by 
the et. — Holton r. Lloyd, I Mol. 


C . What Amounts to Consent . 

(a) Conditional Consent. 

3065. Whether sufficient — Consent conditional 
on settlement — No settlement.] — Bostock v . 
Iketon (1675), Pas. temp . Finch, 234 ; 23 E. R. 
128. 

A nnotat ion : —Consd. Ilervey v. Aston (1738), Wosfc temp. 

Hard. 350. 

3066. Settlement made after marriage.] 

— Daley v. Plankicakde (1738), cited in 4 Burr, 
at p. 2056 ; 98 E. R. 72. 

Annotation* : — Refd. Eastland v. Reynolds (1758), 1 Dick. 

318 ; Long i\ Dennis (1767), 4 Burr. 2052. 

3067. — .) — Marriage held to have been 

with consent, where A., whose consent was 
necessary, agreed to the marriage, provided a 
proper settlement could be made, k referred 
to B. to prepare one, which w T as accordingly done ; 
A though there was afterwards some altercation 
between A. k the proposed husband, who signified 
his intent ion of relinquishing his address, yet the 
consent having been obtained without misrepre- 
sentation could not he retracted : otherwise if 
it had been obtained by deceit or fraud. — M erry 
r. Kyves (1757), 1 Eden, 1 ; 28 E. R. 584. 

Annotations : — Apld. Jie Brown, Tngall r. Brown, [1904] 1 

Ch. 120. Mentd. Floy r. Read (1897), 76 L. T. 39. 

3068. Withdrawal of consent on re- 

fusal to settle,] — Portion given over as to the 
greater part upon marriage without consent of 
exors. A conditional consent, upon the offer of 
a settlement , retracted on a subsequent refusal to 
settle, k the marriage taking place afterwards : 
no relief against the forfeiture. 

Ponsent to marriage once given shall not be 
withdrawn hv adding terms that do not go to the 
propriety of giving the consent. — D ash wood v. 
Bplkkley (Lord) (1804), 10 Yes. 230 ; 32 E. R. 
832, L. C. 

Annotations : — Apld. Lloyd v. Bran ton (1817), 3 Mer. 108; 

lie Brown, Ingall r. Brown, [1904 ] 1 Ch. 120 : Re Whiting’s 

Settlmt., W hiting r. Do Ruizon, [1905] 1 Ch. 96. Refd. 

Clarke v. Parker (1812), 19 Vo a. 1. 

3069. — -.]— 1 Testator directed his trustees to 
pay, to his daughters, their portions on their 
marrying with the consent, in writing, of his 
trust ees first had k obtained ; A, on their marrying 
without such consent, that the trustees should 
stand possessed of their fortunes, in trust for their 
separate use, for life, wi tli remainder to their 
children. A. proposed to the trustees, to marry 
one of the daughters, who was an infant. The 
terms, as communicated to her by one of the 
trustees, were, that £500 should he paid to A., on 
his marriage, out of her portion, <te that the 
remainder should be invested, in the names of 
trustees, for her sole use A benefit, the interest to 
he paid to her only. The daughter accepted the 
proposals, k asked the consent of the trustees. 
The same trustee then wrote a letter to the 
daughter, saying that he k his co-trustee had not 
then signed the consent, but were ready to do so 
as soon as requisite ; A a draft was prepared by 
which, subject to the payment of the £509 to the 
husband, t he portion was settled on the intended 
husband during his solvency, then on the intended 
wife, for her separate use, for life, with remainder 
to the children, with remainder to the survivor of 
the intended husband A wife. A. having made 
certain arrangements for the disposal of the £500, 
which the trustees disapproved of, the trustee 
who had written the letter, refused to look at the 
draft of the settlement, saying he should expect 

Trustees v. Roswell (or Hill) (1856), 
19 Dual. (Ct. of Sosb.) 18 ; 29 Sc. Jur. 
86. — SCOT. 


30.— IR. 

c. W hether subsequent consent 
forjeiture of devise. ] — Well wood’s 
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A. to make some other proposals respecting the 
disposal of the £500. Another arrangement was 
accordingly made A communicated to the trustee, 
but he took no notice of it, A his name was struck 
out of the settlement ; A the marriage, to which 
his co-trustee had duly consented, was had, 
without further communication with him : — Held : 
the letter was a sufficient consent on his part to 
the marriage. — L e Jeune v. Budd (1834), 6 Sim. 
441 ; 58 E. K. 059. 

(b) Conditions requiring Consent of Several 

Persons. 

3070. Whether consent of all necessary.]— 
Wiseman v. Foster (1008), 2 Rep. Ch. 23 ; 21 
E. R. 005. 

Annotations : — Apld. Daley v. Desbouverie (1738), 2 Aik. 

261. Refd. Ilervey r. Aston (1738), West. temp. Hard. 350. 

3071. .] — Harvey v. Aston (Lady), No. 

3257, post. 

3072. Consent by mother — Consent im- 

properly withheld by executors.] — Mrs. R. has not 

forfeited her legacy. The mother did consent ; 
the exors. improperly withheld theirs (Sir Thomas 
Clarke, M.R.). — Eastland v. Reynolds (1758), 

1 Dick. 317 ; 21 E. R. 291. 

3073. Consent withheld mal& fide or un- 

reasonably.] — (1) Real A personal estate given by 
will on marriage with consent & approbation, 
with a limitation over in case the devisee should 
marry without the full consent, etc., of the 
trustees, etc., or refuse to execute such settlement 
as they should think proper. Previous consent A 
settlement not dispensed with, though under 
favourable circumstances : the treaty with consent 
of the two acting trustees, preparing the settlement 
avowedly on behalf of all, without authority, but 
with slight knowledge A no dissent, of the third ; 
who had not acted, except proving the will, A 
a few other instances ; A execution deferred only 
from collateral circumstances : viz. a debt claimed 
by the two acting trustees. 

(2) Consent to marriage may be withdrawn upon 
good reason. 

(3) The opinion attributed to Comyns, C.B., 
that the consent of the majority of the trustees 
is sufficient, spurious. That was never hold 
sufficient without more ; as where one withholds 
his consent for a vitious or unreasonable cause. 

(4) Trustee for consent to marriage not required 
to show his reason for dissent. It must be shown 
that he has unreasonably refused assent.- Clarke 
v. Parker (1812), 19 Ves. 1 ; 34 E. R. 419, L. C. 

Annotations : - -As to (1) Consd. Worthington r. Evans 

(1823), 1 Him. & St. 1(55. Refd. He Brown’s Trusts (J 881), 

44 L. T. 340. Gcncrallu , Refd. lie. Biiv.h (1853), 17 lieav. 

358 ; lie Smith, Keeling 1 v. Smith (1890), 44 Ch. D. 654. 

3074. Consent by one executor — Other 

executor declining to Interfere.] — Portion by will 
on marriage with consent of the exors., or the 
major part of them, their or his exors., etc. One 
of two survivors consenting, A the other declining 
to interfere, inquiry directed, whether the intended 
marriage was suitable ; A, if so, a proposal for a 
settlement to be received. — Goldsmid v. Goldsmid 
(1815), 19 Ves. 308 ; Coop. G. 225 ; 31 E. R. 554, 
L. C. 

3075. Whether consent of executors or 

trustees not accepting office necessary.] — Worth- 
ington v. Evans, No. 3001, ante. 

3076. .] — Testator directed that in 


case his daughter should marry, with the consent 
of his exors., or the survivors or survivor of them, 
his exors. should pay to his daughter so marrying, 
£2,000. 

A., B. A C. were appointed exors. by the will. 
A. formally renounced the exorsliip. After the 
death of B. testator’s daughter married with the 
consent of C. : — Held : the consent of A., who had 
never acted as exor., was not necessary. — Ewens v. 
Addison (1858), 32 L. T. O. S. 103 ; 4 Jur. N. S. 
1034 ; sub nom. Ewing v. Addison, 7 W. R. 23. 

3077. Death of one — Whether consent of sur- 
vivor or survivors sufficient.] — Bray’s (Lord) 
Case (undated), cited in Moore, K. B. at p. 02 ; 
72 E. R. 442. 

3078. .] — One devises the residue of 

his personal estate to J . provided she marries with 
the consent of his two exors. ; on the death of one, 
the condition, being a subsequent one, is become 
impossible, A she may marry without the consent 
of the survivor. — P eyton v. Bury (1731), 2 P. 
Wins. 020 ; 24 E. R. 889 ; on appeal , sub nom. 
Painton v. Berry, etc. (Administrators of 
Thornton (1732), Kel. W. 37, L. C. 

Annotations : — Distd. Knight v. Cameron (1807), 14 Ves. 

380. Refd. Graydon r. Hicks (1730), 0 Mod. ltcp. 215 ; 

Mansell r. Mansell (1 757), Wilm. 36; Jones v. Suffolk 

(1782), 1 Bro. C. C. 528 ; Crawford v. Forshaw, [1801] 2 

Ch. 261. 

3079. .] — A. by will gives to his 

daughter £1,000 to be paid at twenty-one, or 
marriage, provided she marry with consent of 
exors. ; if any of the exors. die, condition void. — 
Graydon v. Hicks, Graydon v. Graydon (1739), 
2 Atk. 10 ; 9 Mod. Rep. 215 ; 20 E. R. 407, L. C. 

Annotations : — Distd. Knight v. Cameron (1807), 14 Ves. 

380. Consd. Ewens r. Addison (1858), 32 L. T. O. S. 103 ; 

Collett v. Collett (186(5), 35 Beav. 312. Apld. lie Bird, 

Bird v. Cross (1801), 8 R. 326. 

3080. .] — Legacy to pltf. in case of 

marriage with consent of parents ; they consent, 
by a writing, generally to any marriage she may 
contract ; after the decease of the survivor, pltf. 
marries ; consent- was only necessary during the 
lifetime of the father A mother or the survivor, if 
otherwise, this general consent is sufficient. — 
Mercer r. Hall (1793), 4 Bro. C. C. 320 ; 29 E. R. 
917. 

Annotation : — Apld. Dawson t\ Massey (1876), 24 W. R. 993. 

3081 . Survivor not expressing decisive 

opinion.] — Testator bequeathed to two trustees 
a sum of £0,000 A directed them to hold the same 
upon trust for his daughter during her minority 
or until her marriage “ with their approbation A 
consent ” ; Aon her attaining tw'onty-one without 
having so married, to pay her the income of the 
said sum for her life A on her marriage “ with the 
consent of the trustees, but- not otherwise ” be 
directed them to pay t o or on behalf of his daughter 
the said sum of £0,000 in such manner as they 
should think proper. In the event of his daughter 
dying without having married with such consent, 
or her death A failure of issue of her marriage with 
such consent-, the £0,000 was to be held in trust for 
various persons of whom E. \Y.. w r as to enjoy a 
third for life, with remainder to his children. One 
of the trustees died, A E. W . was appointed in his 
stead. The daughter attained twenty-one A in 
the following year was married with the knowiedge 
A approval of her mother, but without any formal 
consent on the part of the trustees ; the trustees 
paid the fund into ct. : — Held : (1) as one of the 
original trustees had died, A the other had not 
expressed any decisive opinion, it was no longer 
of the essence of the beneficial enjoyment- that 
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there should be an express consent A approbation 
to the marriage on the part of the trustees. 

(2) Semble, if it was to be held on the con- 
struction of the will that the consent of the 
trustees for the time being was a necessary con- 
dition to the enjoyment, the circumstance of the 
new trustee having a direct interest in with- 
holding his consent would make the condition 
inequitable as a condition precedent . — lie Wil- 
mot’s Trusts (1864), 10 L. T. 563. 

3082. .] — Dawson v. Oliveti-Massey, 

No. 2951, ante . 

3083. Death of all whose consent required.] — 

Testator gives £3,000 portion to each of three 
daughters, the interest to be paid them in the 
meantime, A the principal on the event of their 
marriage with the consent of his widow A one or 
more of his trustees ; A in case of their marrying 
without such consent, the principal sum of the 
daughter so marrying to go, not to the wife A 
husband, but to the children of the marriage ; A 
in case of their dying unmarried, then the principal 
sum to revert to his estate ; the residue of which 
he gave to his son. After testator’s death, the son 
assigned his contingent interest in the portions to 
one of the sisters. The mother & trustees died : — 
Held: that, as those, whose consent to the 
marriage of the daught ers was required by the will 
in order to entitle them to their portions in that 
event, were dead, A as the son was the only other 
person interested in the portions, & as lie had 
assigned his interest to one of his sisters, that 
sister was entitled to uplift her own portion 
immediately, A the portions of her other sisters 
with their consent, A to close the trust.— -Grant 
v. Dyer (1813), 2 Dow, 73 ; 3 K. It. 792, Jl. D. 
Annotations : — Refd. Rc Brown’s Trusts (1881), 29 W. Tt. 
GO-1 ; Re WhitiiiK’s Settlint., Whiting v. Do Kutzcn, 

1 11305] 1 Cli. 9G. 

3084. Consent of trustees for time being — New 
trustee having interest in withholding consent.] — 

lie Wilmot’s Trusts, No. 3081, ante. 

(r) Other Cases. 

3085. Encouraging courtship.]— Marriage held 
to have been with consent of a trustee under a will, 
though expressed, not absolutely, but in general 
terms ; that lie would not stand in the way of any 
arrangement by the co-trustees, et c. ; A advising 
a settlement ; having previously encouraged 
the proposal ; A though fraud was not imputed, 
having a prospect of benefit from the forfeiture. 

— D’Aguilar v . Drinkwater (1813), 2 Ves. A B. 
225; 35E.lt. 305. 

3086. Subsequent refusal of consent.] — 

Campbell?’. Netterville (1737), cited in 2 Yes. 
Sen. at ]>. 534 ; 28 E. It. 341, 11. E. 

Annotations : — Consd. Dasliwootl r. Bulkeley (1801), 10 Ves. 
230 ; D ’Aguilar v. Drinkwater (1813), 2 Ves. & B. 225. 

3087. — .] — Sett lement on two daughters. 

Proviso, if either marry without the consent of 
their mother, it should be to her separate use, 
etc. The mother proposed A encouraged the mar- 
riage of one of her daughters with S. A afterwards 
refused her consent out of pique A resentment ; 
the marriage was had without her consent, & held 
no forfeiture. — Strange (Lord) v. Smith (1755), 
Amb. 263 ; 27 E. It. 175, L. C. 

Annotations : — Consd. Walker v. Inge (17G7), Bom. 95; 
pash wood v. Bulkeley (1804), 10 Ves. 230 ; Clarke r. 
Parker (1812), 19 Ves. 1. Refd. Merry r. Byves (1757), 

1 Eden, 1 ; D’Aprullar v. Drinkwater (1813), 2 Vos. & B. 
225 ; Re Brown, Ingall v. Brown, [1901] 1 Ch. 120. 

D. Withdrawal of Consent. 

3088. Power to withdraw consent — Consent 

obtained by fraud.] — M erry v. Uyves, No. 3067, 
ante . 


3089. Addition of improper terms.] 

Dash wood v. Bulkeley (Lord), No. 3068, ante • 

3090. For good reason.] — Clarke v. 

Parker, No. 3073, ante. 

3091. Necessity for.] — A person in loco 

parentis is justified in altering his mind & with- 
drawing his consent to a marriage if circumstances 
subsequently come to his knowledge which, had 
they been known at the time, would have caused 
him originally to withhold his consent. This 
power of retractation, however, is not unlimited, A 
cannot be exercised for mere caprice or without 
just A exceptional reasons. 

By a codicil made in 1891 testator directed that, 
in the event of his daughter marrying against her 
mother’s wish, a legacy of £500 A her share in his 
residuary estate were to be settled on the daughter 
for life, with remainder to her children. Tn May, 
1893, the daughter became engaged with the 
consent of testator A his wife, conditionally on the 
marriage being deferred for two years. In Feb. 
1895, testator died ; the engagement was still 
recognised by the widow, who stipulated for & 
further delay till Aug. To this the daughter 
agreed . Subsequently there were disputes between 
the mother A daughter as to the form of settlement 
A other matters ; the daughter left her mother’s 
house A was married in .1 une. Immediately before 
the marriage the mother wrote withdrawing her 
consent to the marriage : — Held : under the cir- 
cumstances the consent originally given could not 
be withdrawn A the daughter was absolutely 
entitled to the legacy A to her share in testator’s 
residuary estate . — He Brown, Inoall v. Brown, 
P904] l'Ch. 120 ; 73 L. ,T. Ch. 130 ; 90 L. T. 220 ; 
52 W. It. 173. 


Sub-sect. 4. — Performance of Conditions. 

A. In General. 

3092. Necessity for performance — Before pay- 
ment of legacy.] — On a devise of so much money 
to a feme sole , “ provided she marry with the con- 
sent of her father A mother, or the survivor of 
them ” ; the marriage is a condition precedent to 
the pavment of the legacy. — Garbut v. Hilton 
(1739), ‘9 Mod. Itep. 210 ; ‘l Atk. 381 ; 88 E. It. 
403. 

Annotations: — Apld. Elton r. Elton (1747), 3 Atk. 504. 

Distd. Booth v. Booth (1799), 4 Ves. 399. 

3093. What amounts to breach — Condition not 
to marry against consent — Marriage without con- 
sent — Subsequent disapproval.] — A. by will gives 
his grand-daughter £200 on condition she con- 
tinued with his exors. till she was twenty-one ; 
but if she was taken from them by her father who 
was a papist, before twenty-one, or married 
against the consent of his exors., then he gave her 
but £10. The daughter was placed by the exor.’s 
with a clergyman, who, before she was twenty- 
one, with consent of one of the exors., permitted 
her to make a visit to her father ; A he took that 
opportunity to marry her to a papist. Decreed 
she should only have the £10. — Creagh v. Wilson 
(1706), 2 Verm 572 ; 23 E. 11. 972. 

Annotation : — Refd. Hervoy v. Aston (1738), West temp. 

Hard. 350. 

3094. — — .] —Devise of an 

estate to trustees, upon trust to pay the rents A 
profits to testator’s son I. while unmarried, A to 
convey to him, in case of his marriage with the 
consent of the trustees ; but in case he should 
marry against their consent, then to sell the estate 
A divide the proceeds among other persons. The 
son having married without the knowledge of the 
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trustees, both of whom disapproved of the marriage 
when they were informed of it : — Held : the 
marriage having been had without the consent of 
the trustees, though not against their consent, the 
devise over took effect.-— Long v. Ricketts 
(1824), 2 Sim. A St. 179 : 67 E. R. 313. 

3095. During testator’s lifetime.] 

— A clause in a will by which the interest of any 
child of testator who “ shall contract any marriage 
forbidden by me as hereinafter expressed . . . 
shall thenceforth cease & determine,” held not to 
apply to a child who after the date of the will, but 
before testator’s death, had contracted a forbidden 
marriage. — Chapman v. Perkins, [1905] A. (-. 
100 ; 74 L. J. Ch. 331 ; 92 L. T. 372 ; 53 W. R. 
485, IT. L. ; affg. S. (\ sub nom. Re Chapman, 
Perkins v. Chapman, [1904J 1 Ch. 431, O. A. 

Annotation: — Consd. Re Hewitt, Ilowitt r. Hewitt, [192C] 

Ch. 7-40. 

3096. Effect of non-performance - Condition sub- 
sequent.] — Testator devises the residue to his 
children,' but if any of his daughters shall marry, 
without the consent of her mother or guardians, 
her share to go to those unmarried. This is a 
condition subsequent , A a daughter who married 
without consent is entitled. — Jones v. Suffolk 
(Earl) (1782), 1 Pro. 0. C. 528 ; 28 E. R. 1278, L. C. 

3097. .] — Bequest to trustees, in trust “ to 

pay, assign A transfer ” unto A between the 
children of A., “ when A as they should respectively 
attain the age of twenty-one years, or be married 
with the lawful consent of parents or guardians,” 
with maintenance in the meantime. A child died 
under twenty-one, having married without any 
consent: — Held: her representatives took no 
share in the proper! 1 v. — G ardiner r. Slater (1858), 
25 Beav. 509 ; 53 E. R. 731. 

3098. Condition to make settlement to liking of 
trustees — Bond approved by trustees.] — Testator 
by his will directed his trustees, in case E. should 
many as therein mentioned, A her intended 
husband should, “ well A effectually, A to the 
good liking of his trustees, settle or secure to be 
paid,” to or for the issue of the marriage, a sum 
equal to the provision made for them by testator, 
to transfer to the children of the marriage sums of 
stock, varying according to the number of the 
children, A not exceeding in the whole £8,000 3 
per cents. The husband gave his bond for the 
amount, the trustees giving their written appro- 
bation, ” provided the bond was a settlement or 
security within the meaning of the will ” : - -Held : 
the bond so approved was a sufficient security 
within the meaning of the will. — Bacchus v. 
Gilbee (1803), 3 Do G. ,1. A Km. 577 : 2 New Rep. 
502 ; 8 L. T. 714; 9 Jur. X. S. 838 ; 11 W. R. 
1049 ; 40 E. R. 700, L. .1.1. 

B. Excuses for Non- Performance. 

(a) Impossibility of Performance. 

3099. Death — Of beneficiary unmarried.] — 

Devise of £1,500 to a granddaughter to he at her 
own disposal, if she married with consent of her 
father A mother, or trustees, A not otherwise. 
She dies at thirteen intestate A unmarried ; it is 
not vested nor transmissible. — Elton v. Elton 
(1747), 1 Ves. Ken. 4 ; 3 Atk. 504 ; 1 Wils. 159 ; 
27 K. R. 853, L. C. 

Annotation : — Distd. Booth v. Booth (1799), 4 Ves. 399. 


3100. Of person whose consent required.] - 

Devise A bequest of lands A furniture to A., 
testator’s wife, for life, A after her death to H. 
A her assigns for life, in case she continued single 
A unmarried ; A after her decease unto such 
person, etc., as she should by deed or will appoint, 
A for want of appointment, to L. A to M., their 
heirs, etc., as tenants in common ; but in case 
H. should marry in the lifetime of A., A with her 
consent, or after her death, with the consent of 
J. A T., or the survivor, signified in writing, then 
IT. A her assigns should enjoy the lands A furniture 
in the same manner she would have done if she 
had continued single A unmarried. 

A., the testator’s wife, A also J. A T., died. H. 
took possession of the estate. A" married : — Held : 
11. took an estate for life, with a power of appoint- 
ment, subject as to her life estate only to the 
condition of her remaining sole A unmarried, 
which was a condition subsequent ; A as the com- 
pliance with it became impossible by the act of 
God, her estate for life became absolute, A she 
might execute the power of appointment. — 
Aislabie r. Rtce (1818), 3 Madd. 250 ; 2 Moore, 
C. R. 358 ; 8 Taunt. 459 ; 50 E. R. 503. 

Annotation Consd. Egcrton r. Brovrnlow (1853), 4 H. L. 

Cas. 1. 

3101. .] — A condition of marriage 

with consent : — Held : subsequent A not prece- 
dent, A its performance having become impossible, 
by the act of God, was dispensed with. 

Testator gave a share of his residuary real A 
personal estate to his daughter, her heirs, exors., 
administrators A assigns, to be paid at twenty-one 
or on her dav of marriage, provided it should take 
place with the consent of his widow. There was 
a gift over in case of her death ” without having 
attained twenty-one years or been so married as 
aforesaid ” :~Held : the consent was a condition 
subsequent, A the daughter, having married 
without such consent, her mother being dead at 
the time, had a vested interest, A her share ought to 
be transferred to the trustees of her settlement, 
though she was still an infant. — C ollett v. 
Collett (186b), 35 Beav. 312 ; 14 L. T. 94 ; 12 
Jur. N. S. ISO ; 14 W. R. 446 : 55 E. R. 916. 

Annotations : — Expld. Dawson r. Oliver -Massey (187C), 2 

Ch. D. 753. Distd. Re Grove, Public. Trustee v. Dixon, 

[1919] 1 Ch. 2 19. 

3102. .]— -Testator by liis will declared 

that if his daughter L. should at any time inter- 
marry with J. without his consent in writing for 
that purpose first had A obtained, the legacy 
given to her should be absolutely void A of no 
effect, A that in such case the legacies therein- 
before bequeathed to her should go over in favour 
of other persons. 

After the testator’s death his daughter inter- 
married with J . without having obtained his 
written consent to the marriage : — Held : that the 
restriction was only intended to apply to marriage 
during testator’s life, A the condition having 
become impossible of fulfilment, the gift over did 
not take effect.- -B ooth v. Meyer (1877), 38 
L. T. 125. 

Where consent of several persons 

required.] - Sec Bart XIII., Sect. 6, sub-sect. 3, 
(J. (6), ante. 

3103. No guardians In existence— Appointment 
of guardians by court possible.] — (1) Testator ap- 
pointed his wife sole guardian of his infant 


PART XIII. SECT. 8, SUB-SECT. 4.— 

B. (a). 

d. Death — Of person whose consent 
required .] — A legacy ehargod on t-lie real 
estate of testatrix, conditional on the 


marriage of the legateo with the 
sanction of testatrix, does not fall 
because the performance of the condi- 
tion lias become impossible by reason 
of the death of testatrix before the 


marriage of the legatee ; the condition 
being applicable only in the event of 
marriage in the lifetime of testatrix.— 
Curran v. Corbet, [1897] 1 I. R. 343. 
— IR. 
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children, & bequeathed a legacy to each of his 
daughters on her attaining twenty-one or marrying 
with the consent of her “ guardian or guardians,” 
which should first happen. He gave the residue 
to his wife for life, &, after her death, gave a further 
legacy to each daughter who should attain twenty- 
one or marry with the consent ” of her guardian 
or guardians.” lie empowered the trustees 
during the minority of the daughters, to pay the 
income of their contingent legacies to his wife for 
their maintenance & education, &. in case of her 
decease, empowered them to apply so much of 
the income of the contingent legacies as they might 
think fit for the maintenance of the" infant 
daughters presumptively entitled thereto, with 
power to pay it to the guardian or guardians of 
the daughters for that purpose. After the death 
of the wife, a daughter married under twenty- 
one without the consent of any guardian or 
guardians, there being none, & died shortly after- 
wards, under the age of twenty-one year's : — Held : 
the condition was not comidicd with, & the 
daughter took no vested interest in the legacies, 
the condition not being made inoperative by 
there being no guardians, since guardians could 
have been appointed by the ct., & testator, on 
the language of his will, must be taken to have 
contemplated such an appointment. (2) By 
testator’s marriage settlement the trust funds, 
after the death of the husband & wife, were to 
be held in trust for such children as, being a son 
or sons, attained twenty-one, or being a daughter 
or daughters, attained that age or married with 
the consent of their parents or guardians : Held : 
the same rule applied to this gift, <k the daughter 
took no vested interest ; (3) the consent of a 

guardian appointed by the infant herself would 
not have satisfied the condition . — Tie Bhown’h 
Will, lie Blown’s Settlement (1881), 18 CJi. 1). 
01 ; 50 L. J. Ch. 721 ; 4 i L. T. 757 ; 80 W. R. 
171, C. A. 

( b ) Condition Dispensed with, 

3104. Testator consenting to marriage.1 — Clark 
v. Lucy (1710), 2 Eq. Cas. Abr. 2L3, 771 ; 5 Yin. 
Abr. 87 ; 22 R. R. 181, 055. 

3105. .j -A. devises lands in trust to 

permit his daughter S. to receive the rents until 
her marriage or deat h ; in case she marry with 
the consent of trustees, then to convey the premise's 
to her &, her heirs. But if she died before marriage, 
or married without such consent, then to convey 
to other persons. S. afterwards marries with the 
consent of her father, who settles part of the 
lands on his daughter her husband, & dies. 
This settlement is no revocation of the will as to 
the devise of the other lands to S. -Clarke v. 
Berkeley (1710), 2 Yern. 720 ; 23 E. R. 1073 ; 
sub 7iom. Clerke v. Berkeley, 8 Yin. Abr. 151, 
L. C. 

Annotations : — Apld. Parnell i\ Lyon (1813), 1 Vos. & B. 

479 ; Wheeler v, Warner (1823), 1 Him. St. 301. Folld. 

Smith v, Cowdery (1825), 2 Sim. \ St. 358. Reid. Ilorvey 

r. Aston (1738), West temp. Hard. 350 ; lie Park, Butt 

r. Chester, [1910] 2 Ch. 322 ; Re Grove, Public Trustee v . 

Dixon, [19I9J 1 Ch. 219. 

3106. .] — Condition requiring the consent of 

exors. to marriage not applied to a daughter, 
married in testator’s life with his consent or 


subsequent approbation. That fact not being 
proved, an inquiry was directed. — P arnell tl 
Lyon (1813), 1 Ves. & B. 479 ; 35 E. R. 186. 

Annotations : — Apld. Wheeler v. Warner (1823), 1 Sim. & St. 

304. Folld. Smith v. Cowdery (1825), 2 Sim. & St. 358. 

Apld. Re Park, Bott v. Chester, [1910) 2 Ch. 322. Refd. 

Yongo v. Furse (1857), 3 Jur. N. S. 603. 

3107 , - — — .] — Testator having three illegitimate 
children, two sons & a daughter, gave £18,000 to 
trustees, in trust out of the interest, to pay £100 
a year for the maintenance & education of each 
of them during their minorities, & to accumulate 
the residue & add it to the principal, & to pay one- 
third of the aggregate fund to each of the sons on 
his attaining twenty-one, &, out of the remaining 
third, to pay £1,000 to the daughter on her attain- 
ing twenty-one, or marrying under that age with 
the consent of the trustees, & to stand possessed 
of the residue in trust for her separate use for her 
life : & testator directed all the legacies given by 
his will to be paid within three months after his 
death. The sons attained twenty-one in testator’s 
lifetime, & the daughter married under that age 
with testator’s consent : — Held : the legacies to 
the sons & daughter became payable on testator’s 
death, &, consequently, they bore interest from 
that time.— Coventry v. Higgins (1814), 14 Sim. 
30 ; 8 .lur. 182 ; 60 E. R. 267. 

Annotation : — Refd. He Palfreeman, Public Trustee v. 

Pal freeman, [1914] 1 Ch. 877. 

3108, .] — Davis v. Angel, No. 2965, ante , 

3109. .J— Testator gave his trustees power, 

if liis daughter married with their consent, to 
appoint part of her fortune on her death to her 
husband. She married in testator’s lifetime with 
his consent : — Held : the provision was equivalent 
to a gift to the husband of the life interest. 

As the testator’s daughter married in the life- 
time of her father, it was just the same as regards 
the fulfilment of the condition as if she had 
married after his death with the consent of the 
trustees (Maliks, V.-C.). — Tweedale v. Twee- 
dale (1878), 7 Ch. D. 683 ; 47 L. J. Ch. 530 ; 38 
L. T. 137 ; 26 \V. R. 457. 

3110. Marriage without testator’s consent — Sub- 
sequent reconciliation.] — W. bequeathed £10,000 
stock to trustees, in trust to pay the dividends to 
his daughter whilst she remained single ; &, 
provided she married with the consent of his 
trustees, lie authorised them to advance to her 
husband such part of the stock, not exceeding one- 
third, as they thought proper, he declared certain 
trusts of the remainder for the benefit of his 
daughter & her children. But if she married 
without the consent of the trustees lie declared 
certain trusts of the whole fund for the benefit of 
his daughter & her children. She married in 
W.’s lifetime, A without his consent, but he was 
afterwards reconciled to the marriage : — Held : 
the husband was entitled to one-third of the stock, 
& the remainder was to be held upon the same 
trusts as it would have been had the daughter 
married after W.’s death, & with the trustees’ 
consent. — Wheeler r. Warner (1823), 1 Sim. & 
St. 301 ; 57 E. R. 123. 

Annotations Distd. Bullock v. Bennett (1855), 3 Eq. Ilep. 

779. Apld. Tweedale v. Tweedale (1878), 7 Ch. D. 633. 

Consd. Re Park, Bott r. Chester, [1910] 2 Ch. 322. Refd. 

Flower v. Martin (1837), 1 Jur. 233 ; Yonge v. Furse 

(1857), 3 Jur. N. S. 603. 



492 


Wills 


Part XIV 

Sect. 1.— IN GENERAL. 

3111. General rule.] — Testator gave the residue 
of his estate to his trustees upon trust for children 
living at his death as tenants in common, & 
provided that the share which “ would belong ” 
to any daughter married at his decease should be 
paid to the trustees of her marriage settlement to 
be held upon the trusts of certain moneys settled 
thereby “ or such of them as shall be then sub- 
sisting & capable of taking effect.” The settled 
funds of a married daughter were held in default 
of issue, in trust for testator, his exors., adminis- 
trators, & assigns. A share of testator’s residue 
was paid over to the trustees of this settlement. 
The daughter survived testator A died without 
issue : — Held : there was no effective disposition 
of the daughter's share of residue after her death 
without issue, A it went to her representatives by 
virtue of the original absolute gift to her in the 
will. 

No one can take under a will who does not 
survive testator (Joyce, J.). — lie Currie’s 
Settlement, He Rooter, Rooter v. Williams, 
[1910] 1 Oh. 321) ; 79 L. J. Ch. 285 ; 101 L. T. 899 ; 
54 Sol. Jo. 270. 

Annotations : — Consd. Re Powell, Bod vcl -Roberta v. Poole, 

f 1918 j 1 Ch. 407. Refd. lie Harrison, Hunter v. Bush, 

11918] 2 Ch. 59. 

3112. Death in testator’s lifetime — Of devisee or 
legatee.] — One devises to his sister £250 on con- 
dition that at or before her death she gives £200 
thereof to her children. The sister dies in the life 
of testator. The whole legacy is lapsed. — B irk- 
head v. Coward (1089), 2 Vera. 110 ; Freem. Ch. 
107 ; 1 Eq. ('as. Abr. 297 ; 23 E. K. 084. 

3113. • — One devises £1,200 to A., 

B., C. & D., the four children of J., to be divided 
amongst them according to the discretion of J., 
whom he makes exor., <fc wills that he shall not be 
compelled to pay any of the legacies within a year 
after testator’s death. A. dies before testator. 
B. dies within six months after testator & before 
any allotment- or distribution. J. pays to C. 
£900 & takes a receipt from C. in full of his share of 
the £1,200, A by will gives £100 to D. in full of his 
share. — B ird v, Lockey (1710), 2 Vern. 743 ; 23 
E. R. 1080, L. C. 

3114. .] — Where the devisee of copy- 

hold dies after the surrender A before the death of 
the devisor, the devise is void. — B usby v. Green- 
slate (1721), 1 Stra. 415 ; 93 E. R, 025, N. R. 


. — Lapse. 

3115. .] — Rider v. Wager, No. 2450, 

ante, 

3116. — — .] — A legacy to A. to buy 

mourning for himself, his wife, A children, if A. 
dies in the lifetimo of testator, is lapsod. — Wilson 
v. North (1729), Mos. 185 ; 25 E. R. 340. 

3117. .] — Caltiiorpe v. Gough 

(1789), 4 Term Rep. 707, n. ; 3 Bro. C. C. 395, n. ; 
100 E. R. 1257. 

Annotations: — Consd. Doo v. Brabant (1791), 3 Bro. C. C. 
393 ; Holmes v. Cradock (1797), 3 Vos. 317 ; Parsons v. 
Parsons (1800), 5 Vea. 578. Apld. Humberstono v. 
Stanton (1813), 1 Ves. A B. 385 ; Tarbuck v. Tarbuok 
(1835), 4 L. J. Ch. 129. Consd. Brookman v. Smith 
(1871), L. It. 0 Exoh. 291. Refd. Uptdn v. Ferrers (1801), 
5 Vea. 801 ; Baker r, Hanbury (1827), 3 Russ. 340 ; 
Edwards v, Saloway (1848), 12 Jur. 493 ; Created v. 
Created (1859), 2G Beav. G21. 

3118. .] — Testator gave his sister M. 

A his brother W. the interest of the residue equally ; 
at the death of M. one half of the principal to her 
children ; her husband by no means to have any 
part, but to be entirely for the children ; if none, 
to W.’s children ; A after the death of W. A his 
wife the other half to his children ; A he excluded 
his eldest brother from any benefit ; M.’s life 
interest is not to her separate use ; the interest 
of the other moiety during the lives of W. A his 
wife would have vested in W. A therefore lapsed 
by his death in the life of testator. — B rown v, 
Clark, Hoffman v. Clark (1796), 3 Ves. 166 ; 
30 E. R. 950. 

Annotations : — Refd. Beresford v. Hobson (1816), 1 Madd. 
362. Mentd. Wright- v. Morloy, Morley v. St. Alban 
(1805), 11 Vos. 12 ; Sturgis v. Champneys (1839), 5 My. A 
Cr. 97 ; Taunton r. Morris (1878), 2G W. It. 674. 

3119. .] — Bequest of personal estate 

exempt from debts by mtge. ; the benefit of the 
exemption was confined to that legatee ; A failed ; 
the bequest having lapsed by the death of the 
legatee in the life of testator. — Waring v. Ward 
(1800), 5 Ves. 670 ; 31 E. B. 796 ; on appeal 
(1802), 7 Ves. 332, L. C. 

Annotations : — Consd. Noel v. nenley, Noel v. Strong (1819), 
Dan. 211. Refd. Browne v. Croombridgo (1819), 4 Madd. 
495 : VandeJeur v. Vtmdelcur (1835), 9 Bll. N. S. 157 ; 
Dacre v. Pat-riekson (1860). 1 Drew. A Srn. 182 ; Re 
Mecre, Kilford v. Blaney (1885), 34 W. R. 109. Mentd. 
Re Law Courts Chambers Co. (1889), 61 L. T. 669 ; 
Bridgman v. Daw (1891), 40 W. R. 253 ; Dodson r. 
Downey, [1901] 2 Ch. 620; R c Bodega Co. (1903), 73 
L. ,1. ('Ii. 198 ; Mills v. United Counties Bank, [1912] 

1 Ch. 231 ; Eastern Shipping Co. v. Quail Beng Kee, 
[1921] A. C. 177. 

3120. — .] — Bequest to a son of testator 

on his accomplishing his apprenticeship, witli the 


PART XIV. SECT. 1. 

3112 i. Death in testator's 1 i feti me— Of 
devisee or legate e ] — Testator bequeathed 
an amount of personal estate to Ids 
brother J., “ to have A to hold to him, 
Ills heirs A assigns for ever.” J. pre- 
deceased testator : — Held : the legacy 
lapsed, A the next of kin of the legatee 
were not entitled. — Ml: ale Y r. Aitkjxh, 
27 Or. 563.— CAN. 

3112 ii. .] — Zumhtklv v. 

Hedrick (1885), 8 O. R. 338.— CAN. 

3112 iii. .] 

(1912), 21 O. W. R. 954 ; 3 0. W. N. 
1109 ; 26 O. L. R. 294 ; 4 D. L. R. 
626.— CAN. 

3112 iv. .} — A gift of a 

legacy to a legatee out of a fund charged 
with an annuity, upon the death of 
annuitant, did not lapse when the 
legatee predeceased annuitant, pay- 
ment being postponed only for the 
convenience of the fund. — Re, Wishart 
(1912), 23 O. W. It. 855 ; 4 O. W. N. 
519 ; 8 D. L. R. 255. — CAN. 


3112 v. . , A legacy to 

testator’s daughter, with a gift over, 
in the event of her dying unmarried, to 
sueli of testator’s ottier children as 
she should appoint, A, in default of 
appointment, to A amongst his other 
children equally, is not an absolute 
gift, A does not lapse by the death of 
the daughter unmarried in the lifetimo 
of testator. — K ellett r. K El, LETT 
(1871), 5 I. R. Eq. 298. — IR. 

3112 vi. — — .] — A will con- 
tained a number of pecuniary legacies. 
Testatrix having said that she gave A 
bequeathed a certain sum of money 
to F., added, within brackets, the 
words : “ A ehargo which I have on 
his property of D., A which I now 
cancel.” The intended beneficiary 
pre-deccascd the testatrix: — Held: 
tills was a simple bequest of the ehargo 
to the beneficiary for his own benefit, 
which lapsed by reason of his pre- 
deceasing testatrix.— Re MacDonnkll, 
Com an v. MacDonnkll, [1927] 1 
I. R. 213 - 1R. 


3112 vii. — .]■ — Legacy left by 

two persons in a joint settlement does 
not lapse by the death of the legatee 
before one of grantors. — Nkjolhon v. 
Ramsay (1806), 13 Fac. Coll. 588. — 
SCOT. 

3112 vlii. — — .] — Neilhov r. 

Baillte (1822), 20 Fac. Coll. 617; 1 
Sh. (Ct. of Sess.) 458 —SCOT. 

3112 ix. — -.]— ‘ Burnsides r. 

Smith (1829), 7 Sh. (Ct. of Sess.) 735 ; 
4 Fac. Coll. 1003.— SCOT. 

3112x. — .]— Dixon v. Dlxon 

(1841), 2 Robin. App. 1— SCOT. 

3112 xi. — — .]— IIoradruoii V. 

TIorsburgii (1818), 10 Dunl. (Ct. of 
Sess.) 824.— SCOT. 

3112 xfi. — — .] — Douglas’ 

Executors (1869), 7 Macph. (Ct. of 
Sess.) 504 ; 41 Sc. Jur. 268.— SCOT. 

8112 xiii. .] — The doath of 

an Instituted holr may result in tes- 
tator’s estate being partially testate A 
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dividends in the meantime for maintenance ; & 
in case he shall die, before he accomplishes his 
apprenticeship, then A in such case to the other 
children. The legacy lapsed by the death of the 
legatee, having accomplished his apprenticeship, 
in testator’s life. — Humberstone v. Htanton 
(1813), 1 Ves. A B. 385 ; 35 E. R. 150. 

Annotations : — Refd. Humphreys v. Howes (1830), 1 Russ. 

& M. 639 ; Tarbuck v. Tarbuck (1835), 4 L. J. Oh. 129 ; 

Willetts v. Willetts (1848), 7 Hare, 38 ; H annum u. .Sims 

(1858), 2 De G. & J. 151 ; lie Green’s Estate (1860), 1 

Drew. & Sm. 68. 

3121. .] — Testator by his will directed 

the residue of his property real A personal, to be 
invested in the names of his exors., A suffered to 
accumulate for ten years from the time of his 
decease, A then to be distributed in seven equal 
shares unto A., B., C., 1)., E., E., Ct. ; A he then 
appointed the said A., B., 0., D., E., F., G. residuary 
legatees. 0. died in the lifetime of testator : — 
Held: A., B., C., D., E., F., G. were tenants in 
common, A C.’s share of the residue lapsed. — 
Norman v. Frazer (1843), 3 Hare, 84 ; 7 Jur. 
763 ; 67 K. R. 306. 

3122. -Estate A. was intended to be 
devised to R., who, having died in testator’s life- 
time, it lapsed for the* benefit of testator’s lieirs-at- 
law.— Blundell v. Gladstone (1852), 3 Mac. A 
G. 692 ; 19 L. T. O. 8. 354 ; 42 E. R. 426, E. O. 

3123. .] — Two legacies of £4,000 each 

had been bequeathed to testator’s daughters, J. A 
€., Si also charged on the estate A. 

The devisee, the son, predeceased testator, the 
devise having t hus lapsed : —Held : although the 
devise lapsed, the charges of the £4,000 did not, 
A they still constituted a charge on the real estate. 
— Thomas v. Nurse (1868), 19 L. T. 8. 

3124. — .] — Testator gave, by will, the 

residue of his estate to trustees to pay Si transfer the 
same unto seven legatees named, in equal shares as 
tenants in common, A their respective exors., 
administrators, Si assigns, to whom he bequeathed 
the same accordingly ; A lie declared that such 
shares should he vested interests in each legatee 
immediately upon the execution thereof, Si that 
the shares of the married women should be for their 
separate use : — Held : the share of one of the lega- 
tees, a married woman, who died after the date of 
the will but before testator, did not belong to her 
husband, her legal personal representative, but 
it had lapsed. — Browne v. Hope (1872), L. R. 14 
Eq. 343; 41 L. .1. Ch. 475; 26 L. T. 688; 20 
W. R. 667. 

3125. - — — .J — He Gaitskell's Trust, No. 

3183, post . 

3126. — — .] — Testatrix, after bequeathing 

diamonds A china to L., Baron l., declared that she 
made “ the above bequest to Lord I. as head of the 
existing family,” Si so far as she lawfully could, 
directed that the said diamonds A cliina should be 
“ deemed heirlooms in the family of 1., A be held A 
enjoyed by the person for the time being bearing 
the title of Baron I.” 8he then made a further 
bequest to “ the said Baron I.” L., Baron I., died 

in the lifetime of testatrix, being succeeded in the 
title by E. : — Held : the second bequest was to L., 
A lapsed by his death in the lifetime of testatrix. — 
Montague v. Inchic^uin (Lord) (1875), 32 L. T. 
427 ; 23 W. R. 592. 

Annotation : — Consd. Re Johnston, Cockerell v. Essex 

(1884), 26 Ch. D. 538. 

partially Intestate — Estate Siuenu v. 

Estate Sigenu, [191 OJ C. P. D. 430. — 

S. AF. 

©. Bequest of sum not secured by 
mortgage — Sum repaid to testatrix before 
her death — Bequest lapses .3 — lie Rally 
(1911), 20 O. W. R. 482 ; 3 O. W. N. 


3127 . -.] — Be Cahill, Logan v . Cahill 

(1894), 38 Sol. Jo. 399. 

3128 . Devise for benefit of infant.] — 

A. devises £300 to B. which he wills him to give C., 
his daughter, at his death, or sooner, if there be 
occasion, for her better preferment. B. dies before 
testator ; but C. survived, A died at the age of 
sixteen years ; this is not a lapsed legacy, but shall 
go to the representatives of G., B. being only in the 
nature of a trustee. — Eeles v, England (1704), 2 
Vern. 466 ; 23 E. R. 901 ; sub nom. Eacles v. 
England, 1 Eq. Gas. Abr. 297, L. 0., affg. S. C. 
sub nom . Eales v. England (1702), Free. Ch. 200. 

Annotations : — Refd. Harding v. Glyn (1739), 1 Atk. 469; 

Burgess v. Wheatc, A.-G. v. Wheat© (1759), 1 Eden, 177 ; 

Pierson v. Garnet (1786), 2 Bro. C. C. 38 ; Bull v. Hardy 

(1791), 1 Ves. 270 ; Mallm v. Keighley (1795), 2 Ves. 529. 

3129 . Death known to testator.] — 

Legacy to a person dead in the lifetime of testator, 
lapsed, although the words arc to M., his exors., 
administrators, A assigns ; A parol evidence 
that test ator knew, at the time of making the will, 
t hat the legatee was dead inadmissible. — M aybank 
v. Brooks (1780), 1 Bro. C. 0. 84 ; 28 E. R. 1000 ; 
sub nom. Mabank v. Brooks, 2 Dick. 577, L. C. 

Annotations : — Apld. Hutcheson v. Hammond (1790), 3 

Bro. C. C. 128. Retd. lie Currie’s Settlmt., Re Rooper. 

Hooper v. Williams, [I910J 1 Ch. 329. 

3130. .] — Testator, after giving 

specific legacies to his “ brother D., his sister M., 
the widow of his late brother J. O., A the eight 
children of D. J.” gave the residue of his estato 
upon trust for “ the said D. M., A .1 . C. A the eight 
children of the said D. J. in equal shares as tenants 
in common ” : — Held : the words “ the widow of ” 
could not be inserted before J . 0. in the gift of the 
residue, although testator had noticed tlio fact 
of J. C.’s death in the preceding bequest ; in the 
division of the residue there was no intestacy as 
to .1 . G.’s share. 

Where testator names several objects of bounty, 
who are clearly intended to take an entire fund 
between them, but one of whom is incapable, A 
known by testator to bo so at the time of making 
his will, those of the donees who are capable will 
take all. — Clarke v. Olemmans, Selway v. 
Clem mans (I860), 36 L. J. Ch. 171 ; sub nom. lie 
Clements, Clarke v. Clemans, 15 W. R. 250. 

Annotation : — Consd. Rc Sharp, Maddison v. Gill, [1908] 1 

Ch. 372. 

3131. Legatee bequeathing legacy 

back to testator.] — Testator gave his residuary 
estate to M. A J., A in case of their decease be- 
queathed what he had bequeathed to them to 
their exors. or administrators. M. A J . both pre- 
deceased testator. J. by her will bequeathed to 
testator the residue of her property, which com- 
prised the property devolving on her representa- 
tives under testator’s will : — Held : in the events 
which had happened, one moiety of testator’s 
residuary estate was undisposed of by his will. — 
Jie Valdez’s Trusts (1888), 40 Ch. D. 159 ; 58 
L. J. Ch. 861 ; 60 L. T. 42 ; 37 W. R. 162. 

3132 . Of beneficiary — Devise to trustees.] — 

Testatrix devised estates to N. in fee, in trust to 
receive A apply the proceeds to the use of S., the 
sister of testatrix, for her life. A, from A immedi- 
ately after the decease of S., to convey the same to 
such uses as 8. should by deed or will appoint. 
There "was no devise over. 8. died in the lifetime 
of testatrix : — Held : the death of S. in testatrix’s 

gift, after a previous life estate, to “ all 
my daughters then unmarried, & to the 
last married, as long as she pleases,” 
lapses if all the daughters marry during 
the continuance of tho life estate. — 
Loftus v. Stone v (1867), 15 W. R. 
550. — 1R. 


273 ; 25 O. L. R. 112.— CAN. 

f. Whether executor becomes entitled .1 
— Rc MacDoug all’s Estate (1884), 7 
Nlid. L. R. 7. — NFLD. 

e. Gift to daughters unmarried — 
Whether lapse occurs if daughters marry 
during contmuance of life estate .} — A 
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Sect, 1. — In general , Sects. 2 6c 3. ] 

lifetime was not an implied revocation of the will. — 
Doe d. Shelley v. Edlin (1830), 4 Ad. A El. 582 ; 
5 L. J. K. B. 137 ; 111 E. It. 900. 

Annotations : — Refd. Doo d. Cadogan v. Ewart (1838), 7 
Ad. & El. 630 ; Ackland v. Priag (1841 ), 2 Man. 6c O. 937 ; 
Doe d, Davies v. Davies (1841), 1 Q. B. 430. 

3133. — .1 — Upon the marriage of 

testator & testatrix certain estates were settled 
to the use of the husband for life, remainder to the 
wife for life, remainder to t he children of the marri- 
age, A, in default of issue of the marriage, to the use 
of the survivor of the husband & wife, A his or her 
heirs A assigns. Testator, by his will, made 
during the coverture, having other estates not in 
settlement, devised all his real estates to testatrix 
for her life, A, upon her decease, to the use of A., 
B. A 0., in trust for sale, 6c out of the proceeds of 
such sale, A the residue of his personal estate, to 
pay certain legacies. A, subject thereto, to stand 
possessed of one-fourth part of the said trust 
moneys, for such purposes as testatrix should 
appoint, A, in default of appointment, for her 
next of kin ; A to pay A dispose of t he other three- 
fourths equally amongst A., B. A 0., their exors., 
administrators, A assigns. Testator died in the 
lifetime of testatrix, leaving no child of the 
marriage. Testatrix, by her will, made in 1839, 
after the death of A., B. A C., reciting that she 
believed it was testator’s wish that the settled 
estates should pass by liis will, A she was 
desirous of fulfilling his wishes, devised the settled 
estates to the uses by testator’s will declared 
concerning the same, A in exercise of the power of 
appointment given to her by testator of the fourth 
of his estate, appointed the same to her trustees, 
upon the trusts which she declared of her own 
residuarv estate, A directed her real estate to be 
sold A fall into such residue, which she bequeathed 
to several legatees : — Held : there being, in the 
events which happened, no uses declared of the 
settled estates by the will of testator, the specific 
devise of such settled estates by the will of testa- 
trix was void, or incapable of taking effect. 

The claims of the beneficial devisees represented 
by Mr. H., who died before the wife, would fail 
upon the same ground ; A it was therefore gratui- 
tously, though not- extrajudicially, that in the 
course of the argument I said, that the wife’s will 
must speak from her own death, A that no person 
who did not- survive her could take under her will, 
even if the trusts of her will could he found in that 
of her husband (Str J. Wigkam, V.-C.). — (Tjlsha 
v. Cheese (1819), 7 Hare, 230 ; 18 L. J. Oh. 209 ; 
13 Jur. 802 ; 08 E. R. 97. 

Annotations: — Reid. Green v. Dunn (1855), 20 Beav. 6; 
Be Currie's Settlmt., Be Hooper, Rooper v, Williams, 
[1910] 1 Ch. 329. 

3134. — — .j — A father, on the marri- 

age of his daughter, covenanted that if she should 
survive him or leave any child, children, or issue, 
he would by will give A devise, or otherwise 
effectually settle A assure to trustees, a share 
equal with his other children of the property lie 
should have at his death to the uses therein 
mentioned, being uses for the benefit of the husband 
A wife A the children of the marriage, with a clause 
of survivorship A accruer in the event of children 
dying under twenty-one A without issue. Some 
years afterwards the father made a will, giving 
property to trustees upon the trusts therein de- 
clared, the limitations being in substance the same 
as those set out in the articles. The children of 


1 the marriage all died without issue in the lifetime 
of the covenantor, one of them only having 
attained twenty-one. The wife survived her 
father : — Held : the representatives of the child 
who attained twenty-one were not entitled to 
anything, for the covenantor was at liberty to make 
a settlement either by deed or will, A he was not 
bound by the covenant so to frame his will as to 
guard the child’s interest from lapse. — Be Brook- 
man’s Trust (1869), 5 Ch. App. 182 ; 39 L. J. Ch. 
138 ; 22 L. T. 891 ; 18 W. R. 199, L. J. 

Annotation: — Consd. Brookman v. Smith (1871), L. It. 6 

Exch. 291. 

3135. .] — Bp Currie’s Settle- 

ment, Be Hooper, Hooper v. Williams, No. 3111 , 
ante, 

3136. Applicable to money to be laid out in 
purchase of annuity.] — Be Draper, No. 3264, 

post. 

3137. .] — Be Strange, Lamb v. Bossi Leu 

(1910), 00 Sol. Jo. 640. 

3138. Term to raise portions — Balance of term 
after portions raised.] — One devises lands to 
trustees A their heirs in trust to receive the rents, 
until his son shall come to twenty-one, A to pay 
one-third thereof to testator’8 wife in lieu of 
dower, A out of the other two-thirds to raise 
portions for his daughters ; A devises all to his 
son William, when twenty-one, in tail, remainder 
to B. A C. The wife dies. The son dies before 
twenty-one, A without issue. Resolved, the 
daughters’ portions being raised, the residue of 
the term shall go to the heir, as an interest un- 
disposed of by the will. — Levet v. Needham 
(1690), 2 Vern. 13S ; 23 E. II. 697. 

Annotations : — Expld. Siduey v. Shelley (1815), 19 Yes. 352. 

Retd. Be Cooper’s Trusts (1853), 23 L. J. Ch. 27, n. 

3139. Fictitious survivorship — Time of com- 
mencement.] — Culsha r. Cheese, No. 3133, ante . 

Presumption in case of simultaneous death of 
testator & beneficiary.! — See Evidence, Vol. 
XXII., pp. 171-173, Nos. 1472-1496. 


Sect. 2.— LAPSE IN RELATION TO POWERS. 

3140. Death of donee of power— Before death of 

testator.] — A legacy was given to the separate; use 
of a married woman during the joint lives of her A 
her husband, A in case she survived him, to her 
absolutely, but if she did not survive him, to such 
person as she should by will appoint, A in default 
of appointment to her next of kin, exclusive of her 
husband ; she died in the lifetime of her husband A 
testator : — Held : the legacy lapsed.— Baker v. 
11 anbury (1827), 3 Russ. 310 ; 38 E. R. 603, L. C. 

Annotation: — Expld. Edwards v. S alow ay (1848), 2 Do G. 

6c Sm. 248. 

3141. .j — Testatrix bequeaths a legacy 

to such persons as her daughter, S., should appoint ; 
A in default of such appointment, to 8. for life, 
to her separate use ; A, after her decease, to such 
persons as would have been her next of kin, if 
she had died sole A intestate, to the utter exclu- 
sion of her husband. Hhe then bequeaths another 
legacy, on similar trusts, A with similar powers, 
for the separate use “ of her daughter U., who was 
unmarried, A such her appointee A appointees, or 
such other person or persons, in default of any 
appointment, as are hereinbefore respectively 
declared A contained, of A concerning the several 
hereinbefore-mentioned trust sums, for the sepa- 
rate use A benefit of my daughters, M. A M. G. 
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respectively, & the benefit of such appointee & 
appointees, or such other person or persons, in 
default of any appointment, or as near thereto as 
the deaths of parties, or other intervening circum- 
stances, will admit allow.” U. married, & died 
in testatrix’s lifetime, leaving an only child her 
surviving : — Held : the child was entitled to the 
legacy. — Hardwick v. Thtjrston (1828), 4 Russ. 
380 ; 6 L. J. O. S. Ch. 124 ; 38 E. R. 848. 

Annotations: — Folld. Edwards v. Saloway (1818), 12 L. T. 

O. S. 101. Consd. Pratt v. Mathew (1856), 22 Beav. 328. 

3142. .] — Under a gift of residue to 

testator’s wife for life to her separate use, with an 
absolute pow er of appointing the principal by deed 
or will, & a gift, in default of such appointment, to 
her next of kin as in case of intestacy : — Held : 
the gift of the principal had not lapsed by the death 
of the wife in testator’s lifetime, but her next of kin, 
according to the statute, were entitled to the benefit 
of it. — Edwards v. Saloway (1848), 2 Ph. 025 ; 
17 L. J. Ch. 329 ; 12 L. T. O. S. 101 ; 12 Jur. 487 ; 
41 E. R. 1085, L. C. 

Annotation : — Folld. Nichols r. Haviland (1855), 1 K. & J. 501. 

3143 . -.] — A gift by will of real im- 

personal estate to L. for life, & then to L.’s husband 
for life, & then to her appointees by deed or will, 
&, in default, to her “ next of kin according to the 
Statutes of Distribution of personal estate ; & in 
the like shares & proportions as if she had died 
without having been married ” ; witii a direction to 
L. to ay>point trustees, in whom the property was 
to be vested upon the above trusts. D. died in the 
lifetime of testatrix, leaving testatrix, who was her 
mother, & one other person, who was the only 
child of her only sister, her next of kin according 
to the slat ute : —Held : the gift to the next of 
kin had not lapsed. — Nichols v. Haviland (1855), 
1 K. fe J. 504 ; 1 Jur. N. S. 891 ; 09 E. R. 558 ; 
sub 710111. Nichols r. Haviland, Haviland v. 
Leighton, 26 L. T. O. S. 52. 

3144. Death of beneficiary — Before death of 
donee of power.]— Appointment by will among 
children under a power to the father. A share, 
lapsed by the death of one in his life, goes among 
all, as in default of appointment, notwithstanding 
a direction that each, receiving a share, should 
release the fund. — Bulges v. Mawbey (1804), 10 
Ves. 319 ; 32 E. R. 807, L. C. 

3145. — — .j— I )evise to testator’s widow 

for life to bo by lier divided amongst such of 
testator’s children A their issue as should bo sur- 
viving at her death. The power well executed by 
a will appointing a share to each of the surviving 
children of testator or in case of their deaths to 
their children respectively, & another share to the 
children of a deceased child. On petition for trans- 
fer of stock standing in the name of the accountant 
general, subject to the order of the ct. under a 
power in an Act of Parliament the facts alleged 
being disproved, the petition is not dismissed, but 
an order made for the transfer to the persons 
appearing to be entitled. — Ex p. Williams (1819), 
1 Jac. & W. 89 ; 37 E. R. 309. 

Annotations : — Consd. Freeland v. Pearson (1867), L. R. 3 

Eq. 658 ; Humble v. Bowman (187 7), 4 7 L. J. Ch. 62. 

Mentd. Stokes v. Heron (1815), 12 Cl. & Fin. 161. 

3146. .] — Bequest of £500 to A., for 

her life, & at her decease to divide it in portions as 
she shall choose to her children, V if she died before 
testatrix, to be equally divided amongst her 
children : — Held : the children of A. living at her 
death were the only objects of the power & as such 
entitled to a share lapsed by the death of a child 
to whom it had been appointed. — Kennedy v. 
Kingston (1821), 2 Jac. & W. 431 ; 37 E. R. 692. 

Annotations : — Folld. Freeland v . Pearson (1867), L. R. 3 Eq. 

658. Difltd. Humble v. Bowman (1877), 47 L. J. Ch. 62. 


Refd. Lees v. Mosley (1836), 1 Y. & C. Ex. 589 ; Faulkner 

v . Wynford (1845), 15 L. J. Oh. 8 ; Lambert v. Thwaites 

(1866), L. 11. 2 Eq. 151 ; Carr v. Atkinson (1872), L. R. 

11 Eq. 397. 

3147. .] — Testator gave all his pro- 

perty to his wife for life, & directed her to pay his 
debts, & at her decease to make such a distribution 
& disposal of his then remaining property among his 
children as might seem just & equitable, “ accord- 
ing to her discretion ” : — Held : a power to the 
wife, exercisable by will only, to appoint in favour 
of testator’s children living at her death. — Free- 
land v. Pearson (1867), L. R. 3 Eq. 658 ; 36 
L. J. Ch. 374 ; 15 W. R. 419. 

Annotations : — Dbtd. Humble v. Bowman (1877), 47 L. J. Ch. 

62. Refd. lie Jackson’s Will (1879), 13 Ch. D. 189. 

3148. .] — Settlement of a fund after 

the death of A. & B. for such descendants of C. 
as B. should by will appoint : — Held : to create 
a power in the nature of a trust for descendants 
of C. living at B.’s death, entitled such descendants 
in equal shares in default of appointment, & an 
appointment to the legal personal representatives 
of descendants dying before the death of the 
donee of the power was unauthorised . — He 
Susanni’s Trusts (1877), 47 L. J. Ch. 65 ; 26 
W. R. 93. 

e, also , Powers, Vol. XXXVII., 
pp. 407-469, Nos. 007-682. 

Construction of powers as testamentary.] — See 

Powers, Vol. XXXVII., pp. 399, 400, Nos. 119- 
131. 


Sect. 3.— BEQUEST FOR BENEFIT OF CREDITOR. 

Satisfaction of debt by legacy.] — See Equity, 
Vol. XX., pp. 478 el scq. 

3149. Death of creditor — In testator’s lifetime.]-- 

Testator, who had been bkpt., & had obtained his 
certificate thirty years before the date of his will, 
directed by his will that all his debts should be 
paid, including the debts proved & not paid in 
full in the bkpey., directed his exors. to pay to 
the official assignee in the bkpey., in trust to pay 
all such creditors so much money as would make 
the dividend in the bkpey. equal to 20s. in the 

E ound : — Held : the benefit thereby intended to 
e conferred on a creditor did not lapse by his 
death in testator’s lifetime . — Re Sowerby’s 
Trusts (1850), 2 K.&J. 030 ; 69 E. R. 935. 
Annotation Folld. Stevens v. King, [1904] 2 Ch. 30. 

3150. — .] — A. & B. having been bkpts. 

in 1822, B., the survivor, in 1851, by his will 
directed his exors. & trustees to pay his just 
debts, including the unpaid in full debts proved 
under the bkpey., & he directed bis exors. to pay 
to the official manager of the bkpey., or to some 
authorised person to be appointed by the Ct. of 
Ch.. in trust for all the creditors under the com- 
mission, so much money as would make the 
dividend on the estate equal to 20s. in the pound 
on all the debts so proved : — Held : the direction 
to pay must be regarded as a bounty, not only in 
favour of those creditors who survived B., but of 
representatives of those who predeceased him, & 
the official assignee of the joint estate was entitled 
to receive the amount found due to all the creditors, 
less the amount of legacy duty. — Turner v. 
Martin (1857), 7 Do G. M. & G. 429 ; 26 L. J. 
Ch. 216 ; 28 L. T. O. S. 349 ; 3 Jur. N. S. 397 ; 
5 W. R. 277 ; 44 E. R. 168, L. C. 

3151. -.] — -A testamentary appoint- 

ment in discharge of a moral or legal obligation 
does not lapse merely by reason of the appointee 
predeceasing testator, but extends to the legal 
personal representative of the appointee. — 
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Sect . 3 . — Bequest for benefit of creditor. Sects. 4 
5 : Sub-sect. 1.] 

Stevens v . King, [1904] 2 Ch. 30 ; 73 L. ,T. Ch. 
535 ; 90 L. T. 005 ; 52 W. 11. 413. 


Sect. 4. — BEQUEST OF DEBT TO DEBTOR. 

3152. Death of debtor — In life of testator.] — 

A. devises to B. £400, which he owed him, pro- 
vided he should thereout pay several sums to his 
children ; the rest he freely gives him, & directs 
his exors. to deliver up the security, & not to 
claim any part of the debts, but to give such 
release as B., his exors., etc., should require ; B. 
dies in the life of A. : decreed this was a lapsed 
legacy. — Elliott v. Davenport (1705), 1 P. 
Wins. 83 ; 2 Vern. 521 ; 24 E. Ii. 304. 

Annotations: — Distd. Sibthorp v. Moxom (1747), 3 Atk. 

680. Apld. Toplis v. Baker (1789), 2 Cox, Eq. Cas. 118. 

Refd. Izon i\ Butjer (1816), 2 Price, 34 ; Shuttlewortli t\ 

Greaves (1838), 4 My. & Cr. 35 ; Re Currie’s Settlmt., Re 

Hooper; Hooper v. Williams, 11910] 1 Ch. 329. 

3153. .] — Pltf.’s grandmother says by 

her will, I likewise forgive my son-in-law K. a 
debt of £500 due to me upon bond, & desire my 
exor. to deliver the same to be cancelled. The 
legatee died in the lifetime of testatrix. Pltf., 
his representative, ought to have the benefit of 
this discharge of the debt, <fc the ct. ordered the 
bond to be delivered up to be cancelled. — Sm- 
thorp v. Moxom (1747), 3 Atk. 580 ; 1 Ves. Sen. 
49 ; 1 Wils. 178 ; 20 E. It. 1 134, L. C. 

Annotations : — Distd. Toplis r. Baker (1789), 2 Cox, Eq. Cas. 

118. Consd. Izon v. Butler (1815), 2 Price, 34. Refd. 

Waite v, Tcmpler (1829), 2 Sim. 524. 

3154. .] — J. bequeathed in these 

words, “ I give bo N. the sum of £400 which he 
owes me on rntge. of his estates in Shropshire, 

I further order my exor. to give him up all bonds 
owing from him t-o me, which shall be fount! 
in my custody at my decease, with all interest 
due thereon.” N. had given testator a bond as 
a collateral security for the rntge. money. N. died 
before testator. This is a lapsed legacy & the 
exor. of N. must pay the money. In order to 
prevent a legacy from lapsing by the legatee’s 
death it is necessary to substitute another legatee 
in his stead. — Toplis v. Baker (1787), 2 Cox, 
Eq. Cas. 118 ; 30 E. R. 55. 

Annotations: — Consd. Izon v. Butler (1815), 2 Price, 34; 

Christophers v. Sparke (1820), 2 Jac. & W. 223. Refd. 

Re Gresley’s Settlmt., Willoughby v. Drummond, ( 1 9 1 1 j 

1 Ch. 358. Mentd. Barnes v. Glenton, (1899] 1 Q. B. 885 ; 

London & Midland Bank v. Mitchell, [1899] 2 Ch. 161. 

Debtor joint obligor on bond.] — See 

Bonds, Vol. VI 1., pp. 230, 237, 238, Nos. 720, 
797. 

3155. Bequest to wife of debtor — Death of wife 
before testator — Survival of debtor.] — Testator be- 
queathed his residuary estate in trust for his son 
& daughter equally, & declared that certain sums 
which he had lent to his son should be deducted 
from his share of the residue, & that certain sums 
which he had lent to C., his daughter’s husband, 
on bonds, should be taken & allowed in account 
as part of her share ; &, if the balance should 
appear to be against C., the trustees were to 
refrain from putting the bonds in force against 
him, & to take a security from him for payment 
of the balance by instalments. The daughter 
died in testator’s lifetime : — Held : nevertheless, 

O. was released from the debts due from him, & 
was answerable only for the excess, if any, of 
those debts beyond the amount of a moiety of 
the residue. — South v. Williams (1842), 12 Sim. 
566 ; 11 Li. J. Ch. 410; 0 Jur. 332 ; 59 E. R. 
1250. 


Sect. 5 . — SUBSTITUTED GIFTS. 

Sub-sect. 1. — Alternative Gift Clearly 

Stipulated. 

3156. No lapse.] — Legacies of £50 apiece given 
to two & if either die before twenty-one the sur- 
vivor to have all. Ono dies before testator, yet 
the survivor decreed to have all. — Prigg v . Clay 
(1080), 2 Rep. Ch. 187 ; 21 E. R. 653. 

3157. .] — Devise of a legacy of £1,500 to 

A. payable at his age of twenty -one, & if A. die 
before then to B. A. dies in the life of testator, 
yet B. shall have the legacy. — Miller v. Warren 
(1090), 2 Vern. 207 ; 23 E. R. 735. 

Annotations : — Apld. Ive v. King (1852), 16 Beav. 46. 
Refd. Bono v. Cook (1824), M’Ole. 168; Re Paulding's 
Trust (1858), 20 Beav. 263. 

3158. .] — Divers legacies given by a will, 

& the will is, that if any legatee dies before his 
legacy was payable, it should go to his brothers 
& sisters ; a legatee died in testator’s lifetime ; 
no lapsed legacy, but shall go to his sister.— - 
Darrel v. Molesworth (1700), 2 Vern. 378 ; 23 
E. R. 839. 

Annotations: — Folld. Sibley v. Cook (1747), 3 Atk. 572. 
Consd. Waito r. Tcmpler (1829), 2 Sim. 624. Apld. Ive 
v. King (1852), 16 Beav. 46. Refd. Re Fauldlng*s Trust 
(1858), 26 Beav. 263 ; Re Green’s Estate (1860), 1 Drew. 
& Sm. 68. 

3159. .] — J. S. devised £300 apiece to his 

three daughters A., B. C. at twenty-one or mar- 
riage. If any died before, to go to the survivors. 
B. died in the life of testator. Her legacy shall 
go to the surviving daughters. — Ledsomk v. 
Hickman (1708), 2 Vern. 611 ; 23 E. R. 999, L. C. 

Annotations : — Consd. Bretton v. Letliulicr (1710), 2 Vern. 
653. Refd. Re Green’s Trust (1860), 29 L. J. Ch. 716. 

3160. .] — Surplus devised to the testator’s 

four brothers, & if any of them died before the 
estate was got in A divided, his share to go to his 
children. One of them died in the life of the 
testator, leaving children. The share means the 
share intended lor him, & the children take their 
father’s share. — Bretton v. Lktuulier (1710), 2 
Vern. 653 ; 23 E. R. 1026, L. C. 

3161. .] — One devises portions to his 

children, A., B. & C., & if any die before twenty- 
one or marriage, the portion of the child so dying 
to go to the survivor : one of the children dies 
in the lifetime of testator ; this is not a lapsed 
legacy, but shall go over to the surviving children. 
— Perkins v. Micklethwaite (1714), 1 P. Wms. 
274 ; 24 E. R. 386, L. C. 

3162. .] — Devise of land to A. in tail, & 

after A.’s death without issue to B. A. dies in 
the life of testator, leaving issue, the devise to A. 
is void, & B. shall take the remainder presently 
though against the words & intent. — Sympson v. 
Hornsby (1716), Prec. Ch. 439, 452; Gilb. Ch. 
115, 120 ; 24 E. R. 196, 202 ; sub now. Hutton 
v. Simpson, 2 Vern. 722, L. C. 

Annotations: — Consd. White d. White v. Warner (1781), 3 
Doug. K. B. 4 ; H. v. Ringstead (1829), 9 B. & C. 218 ; 
Re Willatts, Willatts v. Artley, 11905] 1 Ch. 378. Refd. 
Hopkins v. Hopkins (1734), Cas. temp. Talb. 44 ; Gulliver 
v. Wickett (1745), I Wils. 105 ; Hodgson v. Ambrose 
(1780), 1 Doug. K. B. 337 ; Pickering v. Stamford (1797), 3 
Ves. 332 ; Dyer v. Dyer (1816), 1 Mer. 414 ; Lett v. 
Randall (1855), 3 Sin. & G. 83 ; Thompson v. Watts 
(1862), 8 Jur. N. 8. 760 ; Ralph v. Garrick (1879), II Ch. D. 
873. Mentd. Potter v. Potter (1750), 1 Vos. Sen. 437 ; 
A.-G. v. Downing (1769), Arab. 571 ; Curtis v . Curtis 
(1789), 2 Bro. C. C. 620 ; Pigott v. Waller (1802), 7 Ves. 
98. 

3163. .] — A devise of £500 apiece to two of 

testator’s grandchildren by name, <& if either of 
them died, his share to go to the survivor, & if 
both died, then their shares to go to their mother ; 
one of them died in the life of testator, yet his 
share went by the express words of this will to 
the other grandchild, & was held to be no lapsed 
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legacy (per Cur.)* — Northey v . Burbage (1716), 
Gilb. Ch. 136 ; Free. Ch. 470 ; 25 E. R. 96 ; sub 
nom. Northey v. Strange, 1 P. Wins. 340. 

Annotations: — Distd. Bono v. Cooke 11821), 13 Price, 332. 

Re!d. Mackinnon v. Poach (1838), 2 Keen, 55 5. Mentd. 

Thellusson v. Woodford (1805), 1 Bos. & P. N. It. 357. 

3164. .] — One devises £300 to his three 

daughters at twenty-one, or marriage, & if any 
died before, to go to the survivor ; one died in the 
lifetime of testator, her legacy shall go to the 
surviving daughters. — Hornsly v. Hornsly 
(1730), Cas. temp. King, 73 ; Mos. 319 ; 25 E. R. 
230, L. C. 

3165. .] — Willing v. Baine, No. 3285, post. 

3166. .] — Salt v. Chambers (1739), 9 Mod. 

Rep. 200 ; 2 Eq. Cas. Abr. 539 ; 88 E. R. 437, L. C. 
Annotation: — Reid. Willis v. Brady (1740), Barn. Ch. 64. 

3167. .] — Testator ordered the interest of 

the residue to be paid to his sisters for life, & in 
case any of them should die leaving issue then to 
transfer the principal of the residuum , to the 
children of the sister so dying, at twenty-one. 
One of the sisters died in the life of testator : — 
Held : her children shall take her share of the 
residue. — B reeder v. Ower (1791), 3 Bro. O. C. 
240 ; 29 E. R. 513, L. O. 

3168. .] — Rose v. Rose (1310), 17 Ves. 

347 ; 34 E. R. 134. 

3169. .] — (1) Devise of real estate, to be 

sold after the death of tenant for life ; & bequest 
of specific sums out of the produce to several 
grandchildren <fe a child, & of the residue to other 
children, to be respectively paid at twenty-one, 
or marriage. “ Hut if any of my said children or 
grandchildren shall happen to die before the time 
of such legacy becoming due & payable, then I 
give & bequeath the share or part of such child 
or children, or grandchildren so dying, unto & 
among those that shall be then living, share & 
share alike.” Two of the children died before 
testat or ; their shares are to be divided among 
the other children A grandchildren equally. 

(2) Another child, & a grandchild having sur- 
vived testator & attained twenty-one, died before 
the tenant for life. Tliei r shares transmissible 
to their representatives. — -W alker r. Main (1819), 
1 Jac. & W. 1 ; 87 E. R. 275. 


Annotations : — As to (1) Apld. Humphreys v. Howes (1830), 
1 Russ. & M. 639 ; Wi letts v. Willetts (1848), 7 Hare, 
38. Consd. Varley v. Winn (1850), 2 K. & J. 700. Apld. 
Ilunnan v. Sims (1858), 2 Do G. .1. 151 ; lie Green’s 
Estate (1800), 1 brow. Sin. 08 ; lie Gaitskell’s Trust 
(1873), L. R. 15 Eq. 380. As to (2) Apld. Mendlmru v. 
Williams (I860), L. It. 2 Eq. 300. 

3170. .] — Chatteris v. Young (1821), 6 

Madd. 30 ; 50 E. R. 1000 ; on appeal (1827), 2 
Russ. 183, Jj. C. 

Annotations: — Distd. Byno v. Curry (1831), 4 Tyr. 478. 
Refd. lie Moro's Trust (1851), 10 Hare, 171 ; Tic Joseph, 
Pain v. Joseph, 11008] 2 Ch. 507. 

3171. .] — Testator gave the residue of his 

estate to trustees upon trust, to pay the dividends 
to A. during her life, & after her death to transfer 
the trust moneys to his two nephews, B. & C., 
share &: share alike ; & if either of his nephews 
died before his share of the trust moneys became 
payable, without leaving issue, the share of him 
so dying was to go to the survivor. B., one of 
the nephews, died in testator’s lifetime, & left 
no issue : — Held : there was no lapse as to any 
part of the residue, & the whole went, upon the 
death of A., to the surviving nephew C. — Hum- 
phreys v. Howes (1830), 1 Russ. & M. 639 ; Taml. 
497 ; 8 L. J. O. S. Ch. 165 ; 39 E. R. 245. 


Annotations : — Apld. Hues v. Jackson (1853), 2 Eq. Rop. 
462 ; lie Greenes Estato (I860), 1 Drew. & Sm. 68. Refd. 

v ‘ Poach (1838), 2 Keen, 555 ; Gray v. Garman 

GJ 843), 12 L. J. Ch. 259 ; Harris v. Davis (1844), 1 Coll. 
416. 


J. — VOL. XLIV. 


3172. .] — Bequest of plate to two legatees, 
to be divided between them share & share alike, 
& upon the demise of either without lawful issue, 
then the share of her dying to go to the other. 
One of the legatees died in the lifetime of testator : 
— Held : the other was absolutely entitled to the 
whole. — Macktnnon v. Peach (1838), 2 Keen, 
555 ; 7 L. J. Ch. 211 ; 48 E. R. 741. 

Annotations: — Dbtd. Harris v. Davis (1844), 1 Coll. 416. 

Consd. Ivo v. King (1852), 16 Beav. 46. Refd. Re Ryo’s 

Settlmt. (1852), 10 Hare, 106 ; Re Fauldings Trust (1858), 

26 Beav. 263 ; Re Lowman, Devenish v. Pester, [1895] 2 

Ch. 348. 

3173. -.] — Testator declared that the trus- 
tees of his will should stand possessed of the 
residue of the money to arise from his real & per- 
sonal estate, upon trust, “ for all & every my 
first cousins German, to be divided equally amongst 
them, share & share alike ; <fc in case any of my 
said cousins shall depart this life before their 
respective shares shall become due or payable, 
leaving any lawful issue, I direct that such issue 
shall have the same share or shares of the same 
residue as his, her, or their parent or parents 
would have been entitled to if living.” Testator 
had several first cousins German living at the date 
of his will, two of whom died in his lifetime ; the 
others survived him. One of those who died left 
seven children, the other left no issue : — Held : 
(1) the words “ due or payable ” referred to the 
time of testator’s death ; (2) the issue of deceased 
cousin were entitled to their parent’s share ; 
(3) the share of the cousin who died without issue 
did not lapse. — Coort v , Winder (1841), 8 Jur. 
770. 

3174. - .] — Testator gave the residue of his 

personal estate to trustees, in trust to pay the 
income for the maintenance & education of his 
grandson, G., & such other grandchildren, the 
children of his son, G., during their lives or life ; 
& alter the decease of any or either of his said 
grandchildren, to pay the share of the income of 
any or either of them so dying, unto their, his or 
her issue, if any, until he, she or they respectively 
attained the age of twenty-five years, & then to 
pay, transfer & equally divide their parent’s share 
of the residue between them, if more than one, 
& if but one, then the whole to such one child 
absolutely ; & in case either of his grandchildren 
by his son G. should die without leaving lawful 
issue at the time of his or her decease, & without 
having obtained a vested interest, he directed 
that the share or shares of him, her or them so 
dying should go to the survivors or survivor of 
them, upon the same trusts as were thereinbefore 
declared, & to be payable & transferable as therein- 
before mentioned. G., the grandson, died a 
bachelor ; leaving three brothers & a sister sur- 
viving him : — Held : they were entitled to their 
deceased brother’s share of the income for their 
lives : because, though the first gift was too 
remote, the subsequent one was intended to take 
effect, not by way of remainder, but by way of 
substitution. — Goring v. Howard (1848), 16 Sim. 
395 ; 18 L. J. Oh. 105 ; 60 E. R. 926. 

Annotation: — Refd. Evers v. Challis (1859), 7 H. L. Cas. 

531. 

3175. .] — If the original legacy be not to 

a class, but to a named individual legatee, with 
a direction that in case of death of the legatee 
before payment, the legacy is to go to another 
person, although the death of tho legatee occurs 
before the death of testator, that gift over takes 
effect, upon the presumption that such ulterior 
legatee was substituted, in order to prevent a 
lapse of the legacy (Romilly, M.R.). — Ive v. 

K K 
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King (1852), 10 Beav. 46 ; 21 L. J. Ch. 500 ; 20 
L. T. O. 8. 5 ; 16 Jur. 489 ; 51 E. R. 093. 

Annotations: — Apld. Ashling v. Knowles (1856), 3 Drew. 
593; Hodgson v. Smithson (1856), 26 L. J. Ch. 110. 
Consd. Re Porter’s Trust (1857), 4 K. & J. 188 : Cambridge 
v. Rous (1858), 25 Boav. 409. Apld. Re Faulding’s Trust 
(1858), 26 Beav. 263. Consd. Hobgen v. Neale (1870), 
L. It. 11 Eq. 48. Folld. Re Hannam, Haddelsev v. 
Hannam (1897), 66 L. J. Ch. 471. Distd. Re Williams, 
Metcalf v. Williams, [1914] 1 Ch. 219. Refd. King v. 
Cleavcland (No. 1) (1858), 26 Beav. 26; Re Paulding’s 
Trusts (1858), 7 W. R, 74 ; Loring v. Thomas (1861), 6 
L. T. 269 ; Wilmot v. Flevvitt (1865), 11 Jur. N. S. 820 ; 
Re Potter’s Trust (I860), L. R. 8 Eq. 62 ; Re Schnadhorst, 
Sandkuhl v. Schnadhorst, [1901] 2 Ch. 338 ; Re Kirk, 
Wethey v. Kirk (1915), 85 L. J. Ch. 182. 

3170. .] — Testatrix directed her trustees to 

place out a sum of £1 ,000, A to pay the interest to 
13. B. for life, A after his decease the principal 
to be divided between his son A daughter ; but 
in case of the decease of either of them before the 
same should be payable, then such principal A 
interest to be paid to the survivor of them. The 
daughter of B. B. died before testatrix : — Held : 
the daughter’s share in the £1,000 did not lapse, 
but that the whole legacy was vested in the son, 
subject to his father’s life interest, A was not 
liable to be divested by the death of the son during 
the life of his father. — Hues v. Jackson (1853), 
2 Eq. Bep. 402 ; 23 L. J. Ch. 51 ; 22 L. T. O. 8. 
152 ; 2 W. B. 83. 

3177 . .] — if there be an executory bequest 

of personalty depending either upon the deter- 
mination of a preceding limited interest, or upon 
a collateral event defeating an interest previously 
given, A such limited interest determine, or such 
collateral event happen during the lifetime of 
testator, the executory bequest does not lapse. 
— Varley v . Winn (1850). 2 K. A J. 700 ; 25 
L. J. Ch. 831 ; 28 L. T. O. 8. 80 ; 2 Jur. N. S. 
601 ; 4 W. B. 792 ; 09 E. B. 903. 

Annotation : — Mentd. Olive v. Westcrman (1884), 53 L. J. Ch. 
525. 

3178. — J — Re Porter’s Trust, No. 3199, 
post. 

3179. .J — Testator gave £300 to A. if living, 

A if dead the £300 to become part of the residue. 
The will contained a gift of the residue to B.,C., D. 
A A. if living. A. was dead at the date of the 
will: — Held: the gift to A. had not lapsed, but 
was contingent upon his being alive, so that the 
other residuary legatees, A- not the next of kin, 
took the share to which he would have been 
entitled . — Re Hornby’s Will (1859), 34 L. T. 
O. 8. 0 ; 7 W. B. 729. 

Annotation: — Folld. Re Spiller, Spiller v. Madge (1881), 18 
Ch. D. 614. 

3180. .] — Testator bequeathed the residue 

of his estate to trustees upon trust to transfer one 
moiety to his sister, A the other moiety to his 
three brothers, R., J. A K., A directed that 
“ should not my said brother R., who is supposed 
to bo now alive A resident in Australia, make any 
claim to the shares A interests in the said several 
trust moneys to which he may become entitled 
under this my will within the time or space of 
three years next after my decease,” then the 
trustees were, at the expiration of such three 
years, to transfer “ the shares A interests of the 
said B. ” unto his sister A two brothers, J. & K., 
in equal shares. B. died in the lifetime of testator : 
— Held : R.’s share in the residue did not lapse 
by his death without claiming it, but it passed by 
the gift over to the sister A two surviving brothers. 
— Re Green’s Estate (1800), 1 Drew. A 8m. 08 ; 


29 L. J. Ch. 710 ; 2 L. T. 791 ; 6 Jur. N. 8. 479 ; 
8 W. B. 403 ; 02 E. B. 303. 

3181. .] — Rackham v. De La Mare, No. 

3255, post. 

3182. .j — Testator devised his estate to 

trustees in trust to pay the rents to his widow during 
her life, A after her decease to Ids four children 
equally, A after the decease of any of his said 
children leaving issue, then he gave to such issue 
the share of his or her parent in the rents until 
the decease of Ids last surviving child, when he 
directed that his estate should be sold, A the pro- 
ceeds divided amongst the issue of his children 
equally, the children of each of his sons A daughters 
to receive one-fourth part ; A in case any of his 
children should die without leaving issue, then he 
gave the share of such of them unto the sur- 
vivors or survivor of them, A the issue of such of 
them as should have died leaving issue. Two of 
the children died unmarried, A it was contended 
on behalf of the issue of the last surviving child, 
that there was an intestacy as to these two shares : 
— Held : there was no intestacy . — Re Booth’s 
Trusts (1804), 10 L. T. 327. 

3183. .] — Testator gave" to A. B. a legacy 

to be vested in him when A as he should attain 
the age of twenty-one years, or if he should die 
under that age leaving lawful issue at his death ; 
A in case he should die without attaining a vested 
interest in his said legacy, testator gave the legacy 
over to other persons. The legatee attained the 
age of twenty-one, A died in testator’s lifetime 
leaving issue Held : the gift over took effect. — 
Re Gaitskeij/h Trust (1873), L. B. 15 Eq. 380 ; 
28 1,. T. 700 ; 21 W. B. 70S. 

3184. .j — Testatrix devised A bequeathed 

real A personal estate to trustees upon trust for 
the children of her sister who should be living at 
her Bister’s death, A declared that if any child of 
her sister should die in her sister’s lifetime leaving 
issue, who should be living at her said sister’s 
death, such issue should take the share which their 
parent would have taken if living at the sister’s 
death. If there should be no such children or 
children’s issue, there was a gift over. One 
child of testatrix’s sister died before the date 
of the will, leaving issue, who survived testatrix : — 
Held : the gift was original, A not substitutional, 
A the issue of the child who predeceased testatrix 
took under the will . — Re Woolrioh, Harris v. 
Harris (1879), 11 Oh. D. 003 ; 48 L. J. Oh. 321 ; 
41 L. T. 309 ; 27 W. R. 429. 

Annotations : — Distd. He Oifller, Offiler r. O filler (1901), 83 
Jj. 1’. 758. Apld. He Stokes, Barlow i\ Bullock (1907), 
52 Sol. Jo. 11. Refd. Re Ginnery, Ckinery r. Hill (1H8H), 
39 Ch. D. 614. 


Sub-sect. 2. — Words of Limitation added 
to Name of Devisee or Legatee. 

3185. Death of devisee or legatee — In lifetime of 
testator.] — Devise to A. his youngest son A his 
heirs for ever, A if either of his two sons should 
die without issue, that then it should remain to 
his daughter in fee. A, dies without issue in the 
life of testator, the daughter shall have her 
remainder. — Rickman v . Gardener (1554), 2 
Dyer, 122 a ; 73 E. It. 207. 

Annotations: — Reid. Dutton v. Engram (1617), Cro. Jac. 

427 ; Chadock v. Cowley (1624), Cro. Jac. 695. 

3186. .] — A. devises land to B. A hi« 

heirs, B. dies in the life of the devisor, 0. the heir of 
B. shall take nothing by the will, though after the 
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death of B. the devisor said to C. that he should 
be his heir, A should have all the lands which B. 
should have had if he had outlived the devisor, for 
the heirs of 23. were not named as immediate 
purchasers, but only to express the quantity of 
estate that B. should take. — Bhett v. Big den 
(1508), 1 Plowd. 840 ; 75 E. K. 510. 

Annotations : — Apld. Fuller v. Fuller (1595), Cm. Fliz. 423. 
Consd. Davioa v. Kempe (1G76), Cart. 2. Distd. Goodtltlo 
d. Gurnall v. Wood (1740), Widen, 211. Consd. White v. 
Warnor (1 782), 11 East, 552, n. Apld. Doe d. Turner v. 
Kctt (1792), 4 Term Rep. 601. Refd. Anon. (1587), 
Gouldab. 64 ; Butler v. Baker (1591). 3 Co. Rep. 25 a; 
Hartopp’s Case (1591), Cro. Ellz. 243 ; Steede v. Berrier 
(1679), 1 Frcom. K. B. 477 ; Fairfax r. Heron (1696), 
Free. Cli. 67 ; Arthur v. Bokenhara (1707), 1 1 Mod. Rep. 
148 ; Brunlcer r. Cook (1707), 11 Mod. Rep. 121 ; Darbison 
v. Beaumont (1713), Fortes. Rep. 18 ; Simpson v. Hornby 
(1716), Gilb. Ch. 115; Goodright v. Wright (1717), 1 
Stra. 25 ; Marks v. Marks (1718), Free. Ch. 486 ; Bagaluiw 
v. Spencer (1748), 1 Ves. Sen. 142; Marlborough o. 
Godolpliin (1750), 2 Vos. Sen. 61 ; Robinson v. Knight 
(1762), 2 Edon, 155: Harwood v. Goodriglit (1773), 
Lofft, 558; Jones v. Roo (1789), 3 Term Rep. 88; Re 
Mayo, Chester v. Keirl, |190ij 1 Ch. 404. Mentd. Simpson 
v. Sothcrne (1614), 2 Bulat. 272 ; Pouseley r. 1 Hackman 
(1622), Falm. 201 ; Kent v. Steward (1634), Cro. Car. 
358 ; Cowworth v. Throustont (1 730), 1 Rarn. K. B. 328; 
Dolachorois v. Dolacherois (1864), 11 H. L. Cas. 62. 


3187. — .] — The heirs of a devisee in 

tail wbo dies in the lifetime of the devisor cannot 
take under the will, for the estate never vested in 
the ancestor. — 11 aktopp’s Case (1591), Cro. Eliz. 
213; 1 Leon. 253 ; 78 E. B, 499. 

Annotations : — Apld. Good right v. Wright (1717), 1 Strn . 
25. Consd. Doe d. Shelley v. Edlin (1836), 4 Ad. & El. 
582. Refd. Broughton v. Langley (1700), 1 Lut. 814; 
Simpson r. Hornby (1716), GiJb. Ch. J 15; White v. 
Warner (1782), 11 East, 552, n. 

3188. .] - Fuller r. Fuller, No. 2577, 
mite. 
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-Sympson r. Hornsby, No. 


31 6 M 


* 


3190. - . I — Devise to A. A liis issue, 

remainder to B. A his issin*. remainder to the heirs 
of A. A. dies without issue in the life of testator ; 
B. dies in the lift 4 of testator, leaving issue, who is 
also the heir of A. The issue shall not take an 
estate tail as issue of B., nor the remainder in fee 
as heir of A.— (Joodright r. Wright (1717), 1 
I*. Wins. 897 ; 1 Stra. 25 ; 21 E. R. 1 12 ; sub now. 
WooDKKiirr v. Wright, 10 Mod. 1 1 c»j >. 370. 

Annotations : — Apld. Busbv r. Greenslato (1721), 1 Stra. 
415: l)oo d. Turner r. Kelt (1 792). 4 Term LVp. 601. 
Refd. l’apillion e. Voire (1 728), Kol. \V. 27; White r. 
Worn or (1 782), 1 1 East, 552. n. Mentd. Power v. Jones 
(1721), 1 Sira-. 115 : Cuit r. Cooper (1861), J B. & S. 230. 


3191. .1 —Testator gives the residue 

of his estate to his extrix., or to her iteirs, exors., 
administrators or assigns ; slie died in his lifetime ; 
— Held : it was given her as extrix.. A- she dying 
before him, he is dead intestate as to the residue. 
—Stone v. Evans (1740), 2 Atk. 86; 20 Ik IL 
453 . 


Annotations : — Consd. W aite r. Templer (1829), 2 Situ. 524. 

Refd. Re Currie’s Settlmt., Re Hooper, Roopcr r. Williams, 

[19101 1 Ch. 329. 

3192. .] — Mayuank v. Brooks, No. 

3129, ante. 

3193. .J — Cts. of justice have been 

always anxious to effectuate the intentions of 
testators, where they are not contrary to the rules 
of law, or settled authorities : A t here is no ease 
to be found in which it has been adjudged, that 
a devise to a man A the heirs of his body, lapsed for 
the benefit of a person in remainder, from the 
circumstance of the first devisee dying in t estator’s 
lifetime, where it has appeared that t he heir of the 
body of the first- devisee was likewise the heir- 
at-law of testator. 

A. devises the residue of his real estate, to liis 
eldest son S. A the heirs of his body lawfully 
begotten ; A for default of issue of S. then to 


testator’s son H. A the heirs of his body lawfully 
begotten. 8. dies in the lifetime of testator, 
leaving issue ; — Held ; the eldest son of S. is 
entitled, in preference to his uncle H. — Warner 
v. White (1782), 3 Bro. Pari. Cas. 435 ; 1 Bro. C. C. 
219, n. ; 1 E. It. 1417 ; sub nom. White d. White 
v. Warner, 3 Doug. K. B. 4 ; 11 East, 552, n., 
H. L. 

Annotations : — Consd. Derm d. Radclyffo v. Bagshaw (1796), 

6 Term Rop. 512. Refd. Doe d. Turner v. Kett (1792), 4 

Term Rep. 601 ; Doe d. Lindsey v. Oolyear (1809), 11 

East, 548. 

3194. .1 — A. devised to B. A the 

heirs of her body A for default of such issue, then 
over ; B. died in the lifetime of A., A then A. by 
a codicil confirmed his will : — Held : the heir of 
B. look noticing, though it appeared that A. knew 
of the death of B. A of the birth of her son, before 
he made the codicil. — Doe d. Turner v. Kett 
(1792), d Term Bep. 601 ; 100 E. R. 1198. 

3195. .] — Testator has an undoubted 

power to prevent- a legacy lapsing ; blit to be 
effectual it must be exercised in express terms. 

Testatrix devised real estate to 8. for her life, 
A after Iter death A failure of issue, to trustees, to 
sell, A pay tlie proceeds to four persons in pre- 
scribed proportions ; A in case of the death of 
any of the legatees “ before such their respective 
legacies should or might become payable, then the 
legacy or part of him, her. or them so dying, to go 
to his, her, or their exors. or administrators, as 
part of his, her or their personal estate.” She gave 
the residue of tlie real A the personal estates to 
the trustees, upon trust as to the former, to sell 
A invest the proceeds, A as to both, to pay the 
interest, dividends, produce A proceeds to 8. for 
her life ; A after her decease to pay certain 
pecuniary legacies, A then to pay the remaining 
trust moneys to the same four persons, in the same 
proportions ; 44 A in case of the death of any of 
the said legal ces before their legacies should become 
payable, then testatrix directed that the legacy 
of each of them dying should go to, A bo paid 
amongst bis, her, or their children, share A share 
alike ; A in case of such decease of any of the said 
legatee's, without having a child or children, the 
legacy of him or her so dying, should go to his or 
her exors. or administrators, as part of his or her 
personal ('state.” One of t he four legatees having 
died in tlie lifetime of testatrix, unmarried, upon 
the death of S. subsequently, without issue : — 
Held: tin* legacy to that legateo had lapsed; 
although her children, if there had been any, 
would have been entitled to take it. — Bone v . 
Kook (1S24), 13 Brice, 832; M‘Cle. 168; 147 

E. R. 1008. 

Annotations Consd. Humphreys v. Howes (1830), l Russ. 

A M. 639 ; Re Porter’s Trust (LS57), 4 K. & J. 188. 

3196. — — — — .]— Testatrix, born in Scotland, 
but domiciled in England, executes, during an 
occasional residence in Edinburgh, a disposition, 
or will, in the Scottish form, by which she gives 
her personal estate to A., liis heirs A assignees ; 
A. dies in her lifetime ; A afterwards, testatrix 
dies domiciled in England, leaving personal estate 
here ; — Held : though the meaning of tho will 
must be construed according to the import of the 
terms in the Scottish law, yet the rule of English 
law must prevail, A the gift to A. is lapsed. — 
Anstrutiier v. Chalmer (1826), 2 Sim. 1 ; 4 
1 j. .1. O. S. Oh. 123 ; 57 E. R. 691. 

Annotations : — Consd. Re. Ounnington. Healing v. Webb, 

[1924] 1 Ch. 68. Reid. Stanley v. Beraos (1830), 3 Hag. 

Eec. 373 ; Yates r. Thomson (1835), 3 Cl. & Fin. 544 : 

Price v. Dowhurst (1838), 4 My. & Or. 76 ; Chambers v. 

Bie knoll (1843), 2 Hare, 536; Yates v. Haddan (1849), 

13 Jut. 331 ; Edgar v. Reynolds (1858), 27 L. J. Ch. 562 ; 

Boyea v. Bedale (1863), 1 Hem. A M. 798 ; Bradford v. 

Young (1885), 33 W. R. 860. 
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Sect . 5. — Substituted gifts : Sub-sects. 2 & 3.] 

3197. — Bottomley v. Fisher 
(1836), Donnelly, 164 ; 47 E. It. 296. 

3198. .] — Clift of residue to testator’s 

wife, her exors., administrators, A assigns, A “ if 
she died intestate,” over. The wife having died 
in testator’s lifetime : — Held : the gift over was 
inoperative, A the bequest lapsed. — Hughes v. 
Ellis (1855), 20 Beav. 193 ; 24 L. J. Oh. 351 ; 1 
Jur. N. 8. 316 ; 3 W. B. 310 ; 52 E. B. 577. 

Annotations : — Apld. Perry v. Merritt (1874), 22 W. It. 600. 
Consd. He Stringer’s Estate, Shaw v. Jones-Ford (1877), 
(5 Ch. D. 1. Reid, lie Lowrnan, Devenish v. Pester, 11895] 
2 Ch. 348. 

3199. — — .] — Where there is a bequest 

to A. for life, A after his decease to B. “ or his 
personal representatives,” or a bequest to B., to 
be paid so many months after testator’s death to 
B. “ or his personal representatives,” the cts. 
have construed it simply as another way of giving 
B. a vested interest upon testator’s death ; & B. 
dying before testator, the bequest has been held 
to lapse ; but if, instead of “ jmrsonal repre- 
sentatives,” the word “ heirs ” be used, it shows 
testator intended the persons he designates as 
“ heirs ” to take by way of substitution whenever 
B. may die, A there shall be no lapse although B. 
snould die before testator. 

Bequest of residue to A. for life, A at her death 
a legacy to B. “ or his heirs ” : — Held : the legacy 
to B. did not lapse by reason of his death in the 
lifetime of testatrix, but- his widow A only child 
took by substitution . — lie Porter’s Trust (1857), 
4 K. A J. 188 ; 27 L. .1. Oh. 196 ; 32 E. T. O. 8. 
86 ; 4 Jur. N. S. 20 ; 6 W. B. 187 ; 70 E. B. 79. 

Annotations : — Distd. Appleton r. Rowley (1869), L. U. 8 Eq. 
139. Reid, lie .leaffreson’fl Trusts (1866), L. K. 2 Eq. 
276 ; Noilsou r. Monro (1879), 41 h. T. 2U9 ; lie Bromby 
(1900), 44 Sol. Jo. 675; lie Sclmadhorst, Sandkulil v. 
Schnadhorst, [1901] 2 Ch. 338. 

3200. .] — Stock was bequeathed in 

trust for testator’s brother A the brother’s wife 
for their lives successively, A after their decease 
in trust to be divided equally amongst testator’s 
nephews A nieces, children of the brother, then 
living, or their legal personal representatives : — 
Held : the representatives of nephews A nieces 
dying in the lifetime of the surviving tenant for 
life took shares. A such representatives w’ere the 
next of kin, A not tiie exors. or administrators of 
the nephew’s A nieces. 

Looking at the whole of the will, I think it quite 
clear that testator designates the two classes of 
legatees w ho should both take directly, A neither of 
them by representation ; first, the nephews A 
nieces living at the death of the surviving tenant 
for life ; A secondly, thee persons w ho should answer 
the description the “ legal personal representa- 
tives ” of the nephews A nieces dying before the 
surviving tenant for life (Lord Campbell, C.). — 
King v. Cleaveland (3859), 4 De G. A J. 477 ; 
28 L. J. Ch. 835 ; 33 L. T. O. S. 340 ; 7 \V. B. 

602 ; 45 E. 1L 180, L. C. A L. JJ. 

Annotations : — Consd. Stock dale v. Nicholson (18G7), L. R. 
4 Eq. 359. Folld. lie Philps’ Will (1869), L. R. 7 Eq. 
151. Apld. Burt v. Hellyar (1872), L. R. 14 Eq. 160. 
Consd. Wing v. Wing (1876), 34 L. T. 941 ; lie Brooks, 
Public Trustee r. White, [1928] 1 Ch. 2J4. Refd. He 
Henderson (1860), 28 Beav. 656; Leak v. MaoBowall 
(1863), 3 New Peep. 185 ; Wingfield r. Wingfield (1878), 9 
Ch. D. 658; Keay v. Boulton (1883), 25 Ch. D. 212; 
lie Thompson, Maehell r. Ncwmun (1886), 55 L. T. 85 ; 
lie Ilanna m, Haddelsey v. Hannain (1897), 66 L. J. Ch. 
471 ; lie Woolley, WormaJd v. Woolley, [1903J 2 Ch. 206. 

3201. .] — Gift of residue to widow’ for 

life, A afterwards to fifteen designated persons, 
” or their exors., administrators or assigns,” A 
“ to be absolutely vested ” on testator’s death, & 
to be payable ut tw r enty-one, provided the widow 


had died : — Held : the shares of two of the fifteen 
who predoceased testator had lapsed. — Leach v, 
Leach (1866), 35 Beav. 185 ; 55 E. B. 865. 

3202. .] — Browne v. Hope, No. 3124, 

ante. 

3203. .] — W., by his will, bequeathed 

“ to Lord Sherborne A his heirs my Oliver Crom- 
w r ell cup, presented to our common ancestress. 
A. 13., for an heirloom.” Testator made live 
codicils to his will, by the last of which he 
bequeathed to his servant, C. II., all his silver A 
plated articles, jewellery A all other the contents 
of his dwelling-house which might be in or about 
the same at the time of his decease, A which were 
not otherwise specifically disposed of by his said 
will, except money, securities for money, A scrip, 
or other documents relating to investments. The 
Lord Sherborne who held that title at the date of 
the will died in Mar. 1883. The fifth codicil w T as 
executed in July, 1883. Testator died in Aug. 
1884 : — Held : the gift to Lord Sherborne must be 
construed to mean the Lord Sherborne at the date 
of the will ; therefore, the bequest of the cup lapsed, 
A it passed under the fifth codicil to C. B . — Re 
Whorwood, Ogle v. Sherborne (Lord) (1887), 

34 Ch. 1). 446 ; 56 L. J. Ch. 340 ; 56 L. T. 71 ; 

35 W. B. 342 ; 3 T. L. It. 307, C. A. 

3204. — - — .] — Gift by a will to trustees 

upon trust for A., 13., A C., A for their respective 
heirs, exors., administrators, A assigns. A. died 
before testator. C. died since testator, an infant- 
A unmarried : — Held : the share of A. lapsed, A 
was undisposed of by the will, A the gift con- 
stituted a joint tenancy for life, with several 
remainders over, so that B. took the income of 
the whole for his life, with remainders over to 
lumself A C. as tenants in common . — He 
Atkinson, Wilson v. Atkinson, [1892] 3 Ch. 
52 ; 61 L. J. Ch. 504 ; 66 L. T. 717 ; 40 W. K. 
666 ; 36 Sol. Jo. 503. 

Annotation : — Refd. He Clarkson, Public Trustee v. Clarkson, 

[1915] 2 Ch. 216. 

3205. .] — Re Masterson, Trevanion 

v. Dumas, [1902] W. N. 192, C. A. 

3206. Legacy payable one year after 

testator’s death.] — A legacy to A. of £600 to be 
paid at the end of one year after testator’s death, 
or to her respective heir : — Held : to be lapsed by 
the death of A. in the lifetime of testator.- — 
Tidwell v. Ariel (1818), 3 Madd. 403 ; 56 E. B. 
553. 

Annotations : — Apld. Bone v. Cook (1821), M’Cle. 168. 

Distd. Hardwick v. Thurston (1828), 4 Buss. 380. Consd. 

Ulttings v. M’Derraott (1834), 2 My. & K. 69. Distd. He 

Porter's Trust (1857), 4 K. & J. 188. Reid. Waito r. 

Templer (1829), 2 Sim. 524 ; Edwards t\ Saloway (1848), 

12 L. T. O. S. 101. Mentd. Foster & G. W. By., He, 

Exp. G. W. By. Co. (1882), 51 L. J. Q. B. 233. 

3207. Death of legatee calculated for- 
Intervening life interest.] — Bequest of the residue 
to A. for life ; A after her death legacies w r ere 
given to B. or to her proper representative, in case 
she should not be living at the decease of A. A 
to four other persons or their representatives or 
representative ; one of the four died in the life 
of testator ; A another survived him, but died 
in the life of A. ; the former lapsed, the latter 
vested. 

Another point arising upon this will is as to the 
legacies given by testator to the children of his 
sister E., or their representatives or representative. 
One of those children died in the life of testator. 
Another survived testator, but died in the life of 
his widow. The question is, whether they are 
vested & transmissible to the representatives ? I 
am very clearly of opinion, the legacy to C. is 
good. This is stronger than the common case of 
a legacy to A. A his representatives. There those 
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, words are surplusage ; for if the legatee dies before 
the day of payment, it would go to his repre- 
sentatives. But in this case there is a reason for 
inserting them. This is not an immediate legacy, 
but after the death of another person. There is 
therefore an interval in which the legatee might 
die ; A though it vested, he might not live to 
receivo it. That addition might be inserted to 
put it out of doubt ; A must mean in case they die 
in the life of testator’s wife. I desire to be under- 
stood to determine it upon that circumstance, 
that there is a life intervening (Lord Alvanley, 
M.R.). — Corbyn v. French (1799), 4 Ves. 418 ; 
31 E. R. 213. 

Annotations : — Consd. Bone v. Cook (1824), M‘Cle. 168. 
Distd. (Sittings v. M'Dermott (1834), 2 My. & K. 69. 
Consd. lie Crawford's Trusts (1854), 2 Drew. 230 ; Re 
Porter’s Trust (1857), 4 K. & .1. 188. Reid. Waito v. 
Toinpler (1829), 2 Sim. 524 ; Cherry v. Mott (1836), 1 
My. A Cr. 123 ; Shuttleworth v. Greaves (1838), 4 My. & 
Cr. 35 ; Taylor v. Beverley (1844 ), 1 Coll. 108 ; Chandler 
v. Howell (1876), 4 Ch. 1). 651 ; lie Brooks, Public Trustee 
v. White, [1928] 1 Ch. 211. Mentd. R. v. Bates (1816), 3 
Price, 341 ; West v. Shuttleworth (1835), 2 My. & K. 684 ; 
Bussell v. K elicit (1855), 3 Sm. & G. 264 ; Cocks v. 
Manners (1871), 40 L. J. Ch. 610; Sinnett v. Herbert 
(1872), 7 Ch. App. 232; Re Lynall’s Trusts (J879), 12 
Ch. I). 211 ; Re .Tones, Jones v. Williams (1886), 2 T. L. B. 
544 ; Re Slcvin, Slevin r. Hepburn, [1891] 2 Ch. 236. 


Sub-sect. 3. — Declaration against Lapse. 


3208. Whether lapse avoided.] — A. gives several 
legacies, A declares, that if any of the persons 
should die before the same become due, that they 
shall not be deemed lapsed legacies ; A then says 
to A., the wife of R., A to her exors. or adminis- 
trators, I give £50; she died in testatrix’s lifetime, 
A her husband administered to her ; Lord 
IIardwicke held it not to be a lapsed legacy, A 
decreed it to the husband.— S ibley v. Cook 
(1717), 3 Atk. 572 ; 20 E. R. 1130, L. 0. 

Annotations : - Consd. Bone r. Cook (1821), lU’Clo. 168. 
Refd. Bridge v. Abbot (1791). 3 Pro. C. C. 224 ; Waito r. 
Tcmpler (1829), 2 Sim. 524 ; Re Clay, Clay r. Clay (1885), 
54 L. J. Ch. 64 8 ; Rc Greenwood, Greenwood v. Sutcliffe, 
[1912) 1 Ch. 392. 

3209. .] — A. bequeathed a legacy of £5,000 

to R., with a declaration that if B. died in his 
lifetime, the legacy should not lapse, but should 
go A devolve on his personal representatives. B. 
died in A.’s lifetime having by his will, appointed 
C., his widow, A D., his ex or. A extrix., A given 
all his personal estate to C. A leaving C. A three 
children his next of kin according to the Statute 
of Distribution. C. A D. both proved the will : — 
Held : C. in her own right was alone ent itled to 
the legacy of £5,000. — 11 ewitson v. Todhunteti 
( 1 852), 22 L. J. Ch. 70 ; 20 L. T. O. S. 153 ; 2 
W. R. 78. 


Annotation Mentd. Bliss r. Putnam (I860), 30 L. J. Ch. 

38 . 

5210. .] — By his will testator gave a legacy 

“ equally between my brothers A sisters now 
living ” ; A he directed that their shares should 
not lapse by their deaths in his lifetime, but 
should go to their exors. By a codicil of the same 
date, he bequeathed another legacy “ between 
my brothers A sisters in like manner as I have 
directed by my will ” : — Held : the class men- 
tioned in the codicil were, not the same as that in 
the will ; the “ manner ” referred to the mode in 
which the class were to take, A not to the class 


itself, A consequently tho representatives of a 
sister who predeceased testator took no interest 
in the second legacy. — Re Wilder’s Trusts 
(1859), 27 Beav. 418 ; 54 E. R. 104. 

3211. .] — Testator bequeathed a fund to 

his nephew A. A the children of his late sister B., 
as tenants in common ; but, in case any died beforo 
testator leaving issue, his share was not to “ lapse,” 
but go to his exors. as part of his personal estate. 
Three of the children of B. died before testator 
A left no issue : — Held : there was no lapse, but 
the whole went to the other members of the class. — 
A spin all v. Duckworth (I860), 35 Beav. 307 ; 
14 W. R. 527 ; 55 E. R. 914. 

Annotations: — Consd. Re Featherstono’s Trusts (1882), 22 

Ch. D. Ill ; Kingsbury v. Walter, [1901] A. C. 187. 

3212. .] — Testator gave certain property 

to trustees upon trust for sale A investment, A 
directed that the proceeds of such sale A tho 
investments thereof should constitute the fund 
thereinafter called the general trust fund ; A he 
directed that his trustees should appropriate one 
sixth of tho said general trust fund as a main- 
tenance fund for his son J., which, on his death, 
was to fall into A again become part of the general 
trust fund, A that subject thereto his said general 
trust fund should be held upon trust as to one 
moiety thereof for his wife for life, A upon her 
death upon the trusts A subject to the provisions 
thereinafter contained relative to the other 
moiety thereof, A as to the other moiety in trust 
as to three fifths for his daughters, E., C. A S., 
each to take one fifth part, A as to the remaining 
two fifth parts thereof in trust for his son A. 
provided that if any of his said daughters should 
die in his lifetime, without leaving issue living at 
the death of testator, the shares thereinbefore 
provided in the said general trust fund for each 
daughter so (lying as aforesaid should not lapse, 
but should sink into A form part of the same 
general trust fund A maintenance fund in the same 
manner as if the same share had never been so 
provided, A the name of the said daughter had 
accordingly been omitted in the gift A disposition 
A trusts thereinbefore contained of the same 
general trust fund. One of the said daughters 
died in the lifetime of testator : — Held : the one 
fifth was undisposed of by the will. — Smith v . 
Stone (1872), 25 L. T. 893. 

3213. .] — Testator by his will gave certain 

property to be held by his exors. upon trust for 
the equal benefit of testator’s brother A sister, A 
in case of the death of either or both of them in his 
lifetime lie desired that the bequest should not 
lapse, but should go A become the property of 
their respective exors. or administrators. The 
brother died in testator’s lifetime, leaving four 
children, having by his will given all the residue 
of his estate A effects upon trust in equal shares 
between his two elder sons. The question arose 
whether the gift contained in testator’s will to his 
brother’s exors. or administrators was to bo taken 
by such personal representatives to be by them 
distributed amongst the four children as the 
next of kin of testator’s brother under tho Statutes 
of Distribution, or whether tho gift passed to 
testator’s brother’s personal representatives as 
part of his estate : — field : the gift was a gift to 
tho exors. or administrators of deceased legatee, 
to be held by them as part of his estate, A was not 


PART XIV. SECT. 5, SUB-SECT. 3. 

3208 1 . Whether lapse avoided.] — Tal- 
bott v. Nicholson, [1918] N. Z. L. B. 
447.— N.Z. 

j. Whether gift over void for un- 
certainty .] — Where testator gives bin 


estate to trustees, upon trust after a 
period of twelve years to sell the samo. 
& after payment of all liabilities in 
respect thereof to divide the residue 
equally among his children, A, in tho 
event of any of his children dying beforo 
tho period of distribution, to pay tho 


sbaro intended for such child to the 
child's personal representatives, or, 
if such predeceasing child leaves issue 
him surviving, to pay it to such issue 
per stirpes, testator’s children take a 
vested interest in his estate, subject 
to such interest being divested by death 
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Sect, 5. — Substituted gifts : Sub-sect. 3. Sect. 0.] 

distributable amongst the next of kin. — Re Clay, 
Clay Clay (1885), 54 L. J. Ch. 018 ; 52 L. T. 
041, C. A. 

Annotation : — Held. He Greenwood, Greenwood v. Sutcliffe, 

[1912] 1 Ch. 392. 

3214. .] — Testator devised & bequeathed 

his residuary estate to trustees upon trust to 
divide the same in equal shares amongst all his 
children, both sons A daughters A his niece i«b as 
tenants in common, the said niece A the children 
to form one class together taking in equal shares, 
A in case any of the said residuary legatees might 
die in testator’s lifetime leaving any issue who 
should be living at his death, then in such case the 
gift of a share of residue in favour of such residuary 
legatee should take effect in the same manner as 
if such residuary legatee had survived testator 
& died immediately after him. The said niece 
predeceased testator leaving issue who were living 
at his death : — Held : there was a good gift under 
the will to the legal personal representative of 
deceased niece of the share such niece would have 
taken had she survived testator. — Re Clunies- 
Koss, Stub bi nos r. Clunle.s-Koss (1912), 100 
L. T. 90 ; 50 Sol. Jo. 252. 

Annotations : — Apld. lie Greenwood, Greenwood r. Sutcliffe, 

[1912] 1 Uh. 392. Refd. lie Young, Public Trustee r. 

Walker, [19201 2 Ch. 427. 

3215. .] — Testatrix by her will, made in 

1897, gave her residuary estate to trustees, upon 
trust to convert the same, A to pay four seven- 
teenth parts or shares of the proceeds unto her 
brothel* B. for liis own absolute use, two seven- 
teenth shares thereof to her brother J. absolutely, 
one seventeenth share to her niece A., A two 
seventeenth shares to her nephew S., A after dis- 
posing of the other eight seventeenth shares the 
will provided that if any of these four persons 
should die in the lifetime of testatrix without 
leaving issue living at her death, his or her share 
should be held in trust for the other beneficiaries. 
There was no dispute as to this pait of the will, 
but later on it contained the following words : 
“ I declare that if any of them my said brothers 
B. A J., my niece A., A my said nephew N.. shall 
die in my lifetime leaving issue, A any <>f such 
issue shall be living at my death, the benefits 
hereinbefore given to him or her so dying shall not 
lapse, but shall take effect as if his or her deat-li 
had happened immediately after mine.” 

S. died before testatrix, namely in 190b. leaving 
issue who survived testatrix, A having made a will. 

J. also died before testatrix, namely in 1900, 
leaving issue who survived testatrix, A having 
made a will : — Held : the shares of .1 . A S. did not 
lapse as undisposed of, hut went to their respective 
legal personal representatives as parts of their 
respective estates.- -J le Greenwood, Greenwood 
v. Sutcliffe, [19121 1 ('h. 392 ; 81 L. J. Ch. 298 ; 
100 L. T. 124 ; 50 Sol. Jo. 443. 

Annotations : — Refd. He Smith, Prada v. Yandroy, [191G] 1 

Ch. .'523 ; Rc Young, Public Trustee v. Walker, (1920J 2 

Ch. 4 27. 

3216. .] — Testatrix by her will bequeathed 

certain parts of her property to her five children 


in equal shares, A bequeathed the residue of her 
property to four of such children in equal shares, 
A declared that, in case any child should die in 
her lifetime leaving issue surviving her, the 
bequests to the children should take effect in the 
same manner as if the child so dying had survived 
A died immediately after testatrix, A so that the 
share or shares of testatrix’s estate bequeathed to 
him or her, or which lie or she would have taken if 
surviving testatrix should devolve to his or her 
next of kin or legatees as part of his or her estate 
accordingly. Two of the children who were 
residuary legatees predeceased testatrix. One 
died a bachelor A intestate. The other died 
intestate, leaving a husband A four children, who 
survived testatrix: — Held: the shares of the 
daughter w T lio predeceased testatrix did not 
devolve upon her children as her next of kin, but 
upon her husband, A the same devolved upon him 
under the express provisions of the will, A not 
under "Wills Act, 1837 (c. 20), s. 33. — He Mourns, 
Cor fi eld v. Waller (1910), 80 P. ,T. Oh. 450 ; 115 
L. T. 915. 

An notation : — Distd. He Meredith, Davies t\ Davies, [192 1J 
2 Ch. 552. 


3217. .] — Testatrix by her will made in 

3 894 gave a number of specific A pecuniary 
legacies A disposed of her residuary personal 
estate, A directed that all bequests A legacies 
given to married women should be for their 
separate use, A that, ‘‘ no legacy given by this my 
will shall lapse by reason of the death of the legatee 
before me, but shall take effect as if the death of 
such legatee had happened immediately after my 
death, A such legacy shall accordingly pass to the 
legal personal representative of such deceased 
legatee.” Testatrix made seven codicils to her 
will, each of which contained an express formal 
clause confirming in other respects her will A any 
previous codicil or codicils, A died in 1915 : — 
Held: the provision in the will against lapse 
extended to a bequest contained in a codicil of a 
leasehold house to W., who predeceased testatrix ; 
the expression ” this my will ” referring not to 
the particular instrument, but to the testamentary 
disposition constituted by the will A codicils at 
the date of testatrix's death.- —Re Smith, Prada 
v. Vandroy, [1910] 2 Gh. 308 ; 85 P. J. Ch. 057 ; 
115 P. T. 101 ; 00 Sol. Jo. 003, C. A. 

Annotations : — Refd. He. Young, Public- Trustee v. Walker, 

(1920] 2 Uh. 4 27 ; He Reeves, Beeves a. Dawson, [1928] 

1 Ch. 351. 


Sect. 0. -STATUTORY PROVISION AGAINST 

LAPSE. 

See M ills Act, 1837 (c. 20), ss. 32-31. 

3218. Death of devisee or legatee in lifetime of 
testator — Fictitious survivorship — When com- 
mencing.] — M. by her will, made subsequently to 
Wills Act, gave a legacy of £1,000 A half her 
residuary estate to her daughter Id, a married 
woman, for her separate use. P. having under 
her marriage settlement a general power of 
appointment over all property coming to her 


before the period of distribution arrives 
& such gift over will not be held void 
as being vague & uncertain. — F oiisytii 
v. McGill, 13 N. Z. L. Ii. 377.— N.Z. 

k. Whether direct or fidei-commis- 
eary .\ — Husband & wife by will be- 
queathed certain farms to tlieir three 
sons, subject, to certain conditions, one 
of them being that the sons should show 
obedience to testators during the life- 
time of the latt er. The will added that 
if contrary to expectations, any of the 
three sons should die, the bequest 


should devolve on their respective sons, 
subject to the same conditions, includ- 
ing that of obedience to testator 
Held : a direct U not u fidei-commissary 
substitution of the grandsons was 
intended. — V an ukk Mf.uwu v. Van 
]>KR MKRVL’h EXKCOTOKrt (1904), 21 
8. a 39 0 ; 14 C. T. R. 593.- S. AF. 

l. .]- Van pkk Walt v. Van 

der Walt, [1915] G. D. D. 413. --S. AF. 

PART XIV. SECT. 6. 

m. Death of devisee or legatee in 


lif clime of testator — Effect of repeal of 
Wills Act, s. 37 .] — He Kaiu'H (1921). 
04 1). L. It. 541 ; 50 O. L. B. 509.— CAN. 

n. Applicability of Wills Act, 8. 33 
— To joint legacy .] — Testatrix by her 
will nominated her two sons, A. & B., 
her residuary legatees. Both A. & B., 
predeceased testatrix. A. died in 1899, 
leaving a son, X., who survived 
testatrix. B. died in 1912 without 
issue : — Held : the above sect, does not 
apply to a joint legacy, A the testatrix 
had died intestate as to her residuary 



Part XIV. — Lapse. 


503 


during coverture, by her will, in pursuance of 
such power & every other power thereunto enabling 
her, appointed two specified sums of money £ 
“ all other her moneys & securities for money over 
which she had any power of disposition,” to her 
exors. upon certain trusts, & appointed all her 
“ goods, chattels, <fc separate personal estate <fe 
effects, not thereinbefore disposed of,” to other 
persons. P. predeceased M., leaving her husband, 
who also predeceased M. & issue wlio survived M. : 
— Held: the legacy of £1,000 & moiety of M.’s 
residuary estate passed by the residuary appoint- 
ment in P.’s will. 

Semble : the will of a child legatee who dies in 
the parent’s lifetime leaving issue is, with reference 
to the property bequeathed to such child by the 
parent, to be construed as if the child had survived 
the parent. Qu. : whether as if the child had died 
immediately after the actual date of the parent’s 
death or as if the parent had died immediately 
before the actual date of the child’s death. — 
Re Mason’s Wtll (1805), 04 Beav. 404; 0 New 
Bop. 103 ; 34 L. ,T. Ch. 003 ; 11 Jur. N. S. 835 ; 
13 W. It. 700 ; 55 E. It. 720. 

Annotation : — Mentd. Re Callow (1889), 5 T. L. It. 705. 


3219. .] — Deceased, a legatee 

under the will of her father, died in his lifetime 
leaving issue living at his death. She also left a 
husband surviving her who, however, died before 
the father, having made a will in which ho ap- 
pointed exors. who took probate of the same. 
The ct. granted administration to the son of 
deceased, limited to the personal estate be- 
queathed to her by the will of her father & dis- 
posed with the renunciation or citation of the 
surviving exor. of the will of the husband of 
deceased . — In the Goods of Councell (1871), 
L. K. 2 P. & 1). 314; 41 L. ,1. P. A M. 10; 25 
L. T. 703 ; 30 J. P. 80. 

Annotation : — Apld. Rc Allen's Trusts, [19091 YV. N. 181. 

3220. .] — lie Allen’s Trusts, 

[1000] YV. N. 181. 

3221. — — Issue living at death of testator — 
Operation of Wilis Act, 1837 (c. 26), s. 33.] — - In 

order to entitle a grandchild under above sect, 
to take a bequest made by 1 1 is grandfather, hi his 
will iu favour of the father of the grandchild, who 
died in the lifetime of the grandfather, the will 
must have been executed, the father have died, 
subsequent to above Act coming into operation ; 
the death of the father at the time of making the 
will, will he no bar to the right of the grandchild. — 
Winter v. Winter (1810), 5 Hare, 300 ; 5 Notes 
of Cases, 2, n. ; 10 E. .1. Ch. Ill; 8 L. T. O. >S. 
252 ; 1 l Jur. 10 ; 07 E. U. 020. 

Annotations : — Consd. Wade r. Nttzer (1S1H), 0 Notes of 
Cases, 46 ; Mower r. Orr (1819), 7 Hare, 479 ; Barkworth 
i\ Young (1856), 4 Drew. 1. Reid. In the Goods o/ Parker 
(I860), 1 Sw. & Tr. 523 ; Re Scott, [1901) 1 K. B. 228. 


3222. - - — .J — A bequest to a 

child of testator, which child is dead leaving 
issue at the time of making the will, is valid under 
above Act. — Barkworth v. Young (1850), 4 
Drew. 1 ; 20 L. J. Ch. 153 ; 28 L. T. O. S. 100 ; 3 
Jur. N. S. 34 ; 5 W. It. 150 ; 02 E. It. 1 . 


Annotation s : — Reid. Re Brookmuu’s Trust (1869), 5 Ch. 
App. 186, n. Mentd. Goldicutfc r. Townsend (I860), 28 
Beav. 445 ; Patch v. Shore (1862), 11 YV. H. 112 ; Trowel 1 
v. Shonton (1878), 8 Ch. D. 318; Futchcr e. Eutoher 
(1881), 60 L. J. Ch. 735 ; Lucas v. Dixon (1889). 22 Q. B. D. 
357 ; Re Hoyle, Hoyle r. Hoyle. [1893] 1 Ch. 81; Re 
Holland, Gregg v. Holland, [19021 2 Ch. 360. 


3223. '.] — A father bequeathed 
certain personal property to his son. The Bon 
died before the father, leaving children, who 
were alive at the father’s death. Wills Act, 1837 
(c. 20), s. 33, enacts that in such a case the bequest 
shall not lapse, but shall take effect as if the 
death of the son had happened immediately after 
that of the father, unless a contrary intention 
shall appear by the will. The son left a will : — 
Held : probate duty was payable by the son’s 
exors. upon the amount of the bequest made by 
the father to the son, as forming part of the son’s 
personal estate. — P erry’s Executors v. B. 
(1808), L. B. 4 Exch. 27 ; 17 W. B. 382 ; sub nom . 
Bacon v. B., 38 L. J. Ex. 5 ; 10 L. T. 520. 

Annotations : — Difltd. A.-G. v. Loyd, [1895] 1 Q. B. 496. 

Apld. Re Scott, [1901] 1 K. B. 228. Reid. In the Goods 

of Ewing (1881), 6 P. D. 19. 

3224. .] — A father devised real 

property to his son, who died in the lifetime of the 
father, leaving a daughter, who was living at the 
death of the father. The son devised his residuary 
real estate to trustees. This devise included the 
property devised by the father’s will, <fc took effect 
with regard to it by virtue of above sect. 

This additional property is left to go & devolve 
as part of the property of deceased child. If the 
child, while living, entered for valuable considera- 
tion into any contract with reference to such 
property, as, for example, by way of sale or mtge., 
or by way of covenant in a marriage settlement, 
by such contract the property will be bound. If 
the child made a will by which such property is, 
by appropriate language, disposed of, either 
specilically or otherwise, the property will pass 
under such disposition. If the child died intestate, 
the property will go to the persons entitled by law 
as upon an intestacy. If the child died an un- 
discharged bkpt., it will vest in his trustee in 
bkpey., & so on (Stirling, D..T.). — Re Scott, 
[1001] 1 K. B. 228 ; 70 D. ,T. Q. B. 66 ; 83 L. T. 
013 ; 05 J. P. 81 ; 40 W. B. .178 ; 17 T. L. B. 
148, 0. A. 

Annotations : — Apld. Re Pearson, Smith v. Pearson, [1920] 

1 Ch. 247. Reid. Re Greenwood, Greenwood v . Sutcliffe, 

[1912] 1 Ch. 392. 

3225. — — Meaning of “issue living.”] — 

To prevent the lapse of a legacy to a legatee, 
being a child or other issue, who may die in the 
lifetime of testator, it is not necessary that the 
issue of the legatee who is alive at the death of 
testntor, should be the same issue who was alive 
at the death of the legatee ; it is sufficient that 
any issue, e.g. a grandchild of the legatee, should 
bo in existence at the death of testator. Such a 
legacy is a vested interest in the legatee, & passes 
to his representatives or under his will, as the case 
may be, & not to the issue, whose existeuce pre- 
vents the lapse. — In the Goods of Parker (1860), 
1 Sw. & Tr. 523 ; 31 L. J. P. M. & A. 8 ; 1 L. T. 
417 ; 21 J. P. 109 ; 6 Jur. N. S. 354 ; 164 E. B. 
842. 

Annotation : — Consd. Re Scott, [1900J 1 Q. B. 372. 

3226. Posthumous child.] — 

By his “ last will <fc testamentary appointment,” 
testator, a solr., made the following disposition : 
“ I devise all the remainder of my real estate & 
bequeath all my personal estate St by virtue of the 
provisions contained in the settlement executed 
upon my marriage I appoint the funds subject to 
the trusts thereof unto my trustees upon trust 


norsonal estate . — Re Butler, Jo you v. 
Brew, [1918] 1 I. R. 394.— IR. 

o. To Cape Colony .}— Where 

a person la instituted aa heir without 
any substitution of hia children, in 


case of hia predecease before tostator, 
his share of the inheritance lapses in 
case of his dying before tostator, unless 
a contrary Intention appears by tho 
will. The above sect, does not apply 


in the Cape Colony. — Eksteen v. 
Eksteen’s executors, 4 8. C. C. 13. 
— S. AF. 

p. .1 — In the absence of 

any indication in a will of such an 
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Sect. 6 . — Statutory provision against lapse.] 

after payment of my just debts Sc funeral & testa- 
mentary expenses to divide the same equally 
between my live children ” ; Sc testator directed 
the shares of two of his daughters to be held by 
his trustees upon the usual settlement trusts for 
the daughters for life, with remainder to their 
children at twenty-one or marriage. 

At the time of making his will testator had 
under the trusts of his marriage settlement a 
testamentary power of appointment in favour of 
the children of the marriage over the funds settled 
by both his wife Sc himself, Sc the trust of the latter 
fund in default of appointment was for testator, 
his exors., administrators, Sc assigns absolutely. 

After testator’s death a posthumous child was 
bom to one of the residuary legatees who had died 
shortly before testator: — Held: Wills Act, 1837 
(c. 20), s. 33, applied, Sc the share passed under 
tho legatee’s will. — Re Griffiths’ Settlement, 
Griffiths v. Waghorne, [1911] 1 Ch. 210; 80 
L. J. Ch. 170 ; 104 L. T. 125. 

3227. .] — The son of testator was dead 

at the time the latter made his will, but left issue, 
who survived testator : — Held : the bequest in 
the will to the son did not lapse or become void, 
but passed, as part of his personal estate, to his 
administrator under Wills Act, 1837 (c. 20), s. 33. — 
Mower v. Orr (1849), 7 Hare, 173 ; 13 L. T. O. S. 
184 ; 13 Jur. 421 ; 68 E. K. 195 ; sub nom. 

Mower v. Orr, Mower v. Mower, 18 L. J. Ch. 
3G1. 

Annotations: — Consd. Barkworth v. Young (1856), 4 Drew. 

1 . Distd. lie Wintle, Tucker v. Wintle (1896), 65 L. J . Oh. 

865. Refd. Greonway v. Greenway (I860), 29 L. J. Ch. 

601 ; Flux v. Best (1874), 31 L. T. 645 ; lie Hailes & 

Hutchinson’s Contract, [1920] 1 Ch. 233. 

3228. .] — Testator gave the residue of 

his estate to his children nominatim at twenty-one 
or marriage, with a gift over in the event of any 
child failing to acquire a vested interest in the 
trust premises. One of the sons attained twenty- 
one, Sc died in testator’s lifetime, leaving issue who 
survived testator : — Held : under Wills Act, 
1837 (c. 26), s. 33, on the true construction of the 
will, the legal personal representatives of the son 
who died in testator’s lifetime were entitled to the 
son’s share. — Re Wilson, Lothian v. Wilson 
(1920), 89 L. ,T. Ch. 216 ; 123 L. T. 165 ; 61 Sol. Jo. 
389. 

3229. .] — By his will testator be- 

queathed a share of furniture & a legacy of £100 
to liis only son, & his residuary estate in equal 
shares between his five children by name, in- 
cluding the son. The son died in testator’s life- 
time leaving children who survived testator. By 
a codicil to his will testator provided as follows : 
“ Whereas since the date of my said will my son 
has died Sc the legacy Sc share of residue given to 
him by my said will have lapsed. Now with a 
view of making some provision for the tw r o children 
of my said son 1 give to each of them a legacy of 
£100,” Sc in all other respects he confirmed his 
will : — Held : inasmuch as testator believed that 
the death of his son had caused the gifts of the 
legacy Sc share of residue to lapse, his failure to 
make further disposition of the legacy Sc share of 
residue showed an intention to let them lapse, Sc 
thereby “ a contrary intention ” appeared within 
Wills Act, 1817 (c. 26), s. 33, so as to prevent the 
apx>lication of that sect. ; the legacy Sc share of 


residue given to his son were undisposed of ; the 
gift of furniture took effect by virtue of sect. 33, 
& the legacies to the son’s children were 
payable. 

Qu. : whether if testator’s codicil had merely 
stated the fact of his son’s death Sc then given a 
legacy to each of the son’s children, “ a contrary 
intention ” would have thereby appeared within 
the meaning of sect. 33. — Re Meredith, Davies v . 
Davies, [1924] 2 Ch. 552 ; 94 L. J. Ch. 87 ; 131 
L. T. 800. 

3230. Gift over must be stipulated in will.] — 

The provisions in Wills Act, 1837 (c. 26), against 
the lapse of legacies given to children, renders it 
necessary for testator, intending that a legacy to 
one child shall go over to another in the 
event of the death of tho first legatee, to express 
that meaning by his will . — Re Mores’ Trust 
(1851), 10 Ilaro, 171 ; 68 E. R. 885. 

Annotations : — Refd. Re Boden, Boden v. Bodon, [1907] 1 
Ch. 132. Mentd. Mann v. Fuller (1854), 2 Eq. Bop. 1085 ; 
Re Gibson (1861), 2 John. & H. 650 ; Re Joseph, Pain v. 
Joseph, [1908] 2 Ch. 507. 

3231. - Gift to “ surviving children.”] — 

Devise Sc bequest to all testator’s children living 
at his decease, without naming them. A subse- 
quent codicil confirmed tho gift, as mentioned in 
his will “ to his surviving children,” naming them 
all. One died in testator’s lifetime, leaving 
children who survived testator : — Held : the 
survivorship had relation to testator’s death, Sc 
not to tiie date of the will. Sc the representatives 
of deceased child took nothing under Wills Act, 
1837 (e. 26), s. 33. — Fullford v. Fullfokd (1853), 
16 Beav. 565 : 1 W. R. 315 ; 51 E. R. 898 ; sub nom. 
Fulford v . Fulford, 21 L. T. O. S. 205. 

3232. Legatee one of class.]— Testator 

gave real estate to his wife for life. Sc after her 
death on trust to sell twelve months after her 
death, the proceeds to go “ equally between all liis 
children, but if any of them should be then 
deceased, leaving lawful issue surviving them, 
then the respective share or shares of such deceased 
child or children should be given to such issue, if 
more than one, in equal proportions.” The w idow r 
died, living testator ; one of the children of 
testator survived the widow*. Sc died, living testator, 
leaving a husband Sc children: — Held: her share 
went to the surviving children of testator, Sc not 
to her issue, nor to her personal representatives. 

Wills Act, 1837 (c. 26), s. 33, applies only to 
cases of strict lapse, not to the case of gifts to a 
class. — Olney v. Bates (1855), 3 Drew. 319 ; 26 
L. T. O. S. 35 ; 61 E. R. 925 ; sub nom. Oxley v. 
Bates, 3 W. R. 606. 

A n notations : — Apld. Browne v. Hammond (1858), John. 210 ; 
Re Harvey’s Estute, Harvey v. Gillow, 11893] 1 Ch. 567. 
Refd. Re Potter’s Trust (18(59), 39 L. J. Cli. 102 ; Uns- 
worth v. Spcakmnn (187(5), 35 L. T. 731 ; Rc Milne, Grant 
v. Hoysham (1887), 56 L. J. Ch. 513. 

3233. Wills Act, 1837 (c. 26), s. 33, 

does not apply where the devise or bequest is to 
t estator’s ” children ” as a class. — Browne v. 
Hammond (1858), John. 210 ; 70 E. R. 400. 

Annotations : — Apld. Re Harvey’s Estate, Harvey v. Gillow, 
[1893] 1 Ch. 567. Refd. Wardroper r. Cutlield (1864). 
10 L. T. 19 ; Piekwell r. Spencer (1872), 41 L. J. Ex. 73 : 
Underhill v. Itoden (1876), 2 Ch. D. 494 ; Re Jones' 
Estate, lltnuo v. Lloyd (1878), 26 W. It. 828 ; Re Tred- 
wel J , JetTray v. Tredwell, [1891] 2 Ch. 640 ; Rc Wilmot, 
Wiimot v. Betterton (1897), 76 L. T. 415 ; Re Canney’s 
Trusts, Mayers v. Strovor (1910), 101 L. T. 905 ; In the. 
Estate of Griffiths, Morgan v - Stephens, [1917] P. 59 ; 
Chia Kliwee Eng. v. Cliia Poll Choon, [1923] A. C. 424. 


intention, the childron of the pre- 
deceased child of testator are not 
entitled to take the share to which 
their parent would have been entitled 
had he survived the testator. — V an 


Reenen r. Kelsey’s Estate, [1913] 
C. P. D. 92. — S. AF. 

q . Newfoundland W ilia Act, 8. 11.] 

— A child en ventre aa mbre — the father 
legatee — having predeceased testatrix, 


is to be regarded as issue “ living ” 
at the death of testatrix within the 
above sect., & tho legacy does not 
lapBe. — Duder v . Duder (1884), 7 
Nfld. L. R. 10.— NFLD. 
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3234. .] — Bequest of residue “ In 

trust for my son G., my daughters L., M. A., B. Sc 
F., Sc such of my child or children, if any, hereafter 
to be born as shall attain the age of twenty-ono 
years or marry, in equal shares as tenants in 
common, but subject, as to the share of any 
daughter, whether now living or a child hereafter 
to be born, to the trusts following ” the share of 
“such daughter” being settled. Testator had 
six children only, the five named & one other, all 
of whom had attained twenty-one at the date of the 
will. Of the named children two died in testator’s 
lifetime without issue, Sc three survived him : — 
Held : the five named children took as a class Sc 
not as individuals, Sc the whole residue was 
divisible among the three who survived testator. 

If it is a gift to individuals quoad the five who are 
named, then the ordinary rule as to lapse must 
apply ; it is a gilt to them nominatim . I may 
mention that Wills Act, 18117 (c. 26), s. 33 has some 
bearing on the clause, although not in the particular 
events that have happened, becauso both G. Sc F. 
have died without issue. The authorities on 
sect. 33 have decided that where the gilt is to 
individuals sect. 33 applies, but that where it is a 
gift to children as a class sect. 33 does not apply 
(Ohitty, J .). — Re Jackson, Shirks v. isnwoRTir 
(1883), 25 Ch. L). 102 ; 53 L. J. Oh. 180 ; 50 L. T. 
18 ; 32 W. It. 104. 

Annotations : — Apld. Tie Mcrvin, Mervin v. Crossman, 

[1891 J 8 Ch. 197. Apprvd. Kingsbury v. Walter, [1901] 

A. C. 187. 

3235. Class consisting of one person.] 

— The rule that Wills Act, 1837 (c. 2(5), s. 33 does 
not apply to gifts to children or grand children of 
testator as a class is not affected bv the fact that 
in the events which happened, the class consisted 
of but one individual. — Re IIakvey's Estate, 
Harvey v. Gilkow, [1893] 1 Ch. 5(57; (52 L. J. 
Oh. 328 ; 68 L. T. 5(52 ; 4 1 W. It. 293 ; 9 T. L. It. 
187 ; 37 Hoi. Jo. 212 ; 3 K. 247. 

3236. * Legatee one of specified Individuals.] 

— Testator directed that at Hie decease of liis wife, 
who died in his lifetime, his real estate Sc household 
furniture should be sold, Sc the moneys equally 
divided “ between my nine children.” He then 
bequeathed his personal estate not thereinbefore 
bequeathed to his trustees, upon trust to get in Sc 
convert the same into money, Sc pay Sc divide the 
same “ equally to Sc between all my children,” 
except that his eldest son J., by reason of his be- 
coming entitled to a piece of property by a different 
title, should receive £.30 “ less than each of my 
other children ” : — Held : the gift of residuary per- 
sonalty was a gift to testator’s nine children as 
persons designated ; & hence the representative 
of a child who died ill testator's lifetime was 
entitled to participate by virtue of Wills Act, 1837 
(c. 2(5), s. 33.— Re Stansfield, Stansfield v. 
Htansfield (1880), 15 Ch. 1). 84 ; 49 L. J. Ch. 
750 ; 43 L. T. 310 ; 29 \V. It. 72. 

3237. .] — Re Jackson, Hiiieiis v. 

Ashworth, No. 3234, ante. 

3238. — — - Subject of gift disposable by will.] — 
Wills Act, 1837 (c. 2(5), s. 33, which provides that, 
where a child or other issue of testator, to whom 
any real or personal estate shall be devised or be- 
queathed, shall die in the lifetime of testator, 
leaving issue, Sc any such issue shall be living at the 
death of testator, such devise or bequest shall not 
lapse, but shall take effect as if the death of such 
person had happened immediately after that of 
testator, does not substitute, for the predeceased 
devisee or legatee, the issue whose existence is the 
event or condition which excludes the lapse, but 
renders the subject of the gift tlio absolute property 


of the predeceased devisee or legatee, Sc therefore 
disposable by his will, notwithstanding his death 
before the death of testator. — Johnson v. Johnson 
(1843), 3 Hare, 157 ; 13 L. J. Ch. 79 ; 2 L. T. O. S. 
118; 8 Jur. 77; 67 E. R. 33(5. 

Annotations : — Folld. In the Goods of Parker (18G0), 1 Sw. 

& Tr. 523. Apld. Bacon (Kxors. of Perry) v. R. (1808), 

38 L. J. Ex. 5 ; Eager v. Furnivall (1881), 17 Ch. I). 115. 

Consd. Ge Scott, [1901] 1 K. B. 228. Refd. Loxlev v. 

Heath (I860), 29 L. J. Ch. 313 ; Pearce v. Graham (1863), 

1 Now ltcp. 507 ; Bain v. Fothergill (1874), 43 L. J. Ex. 

243. 

3239. - .] — Re Scott, No. 3224, ante . 

3240. — Devisee devising to testator.] — 

A father by his will devised a freehold house to a 
son, &; his residuary real estate to trustees in 
trust for other persons. The son died in his 
father’s lifetime leaving issue living at his father’s 
death, Sc having by his will devised all his real 
estate to his father : — Held : as under Wills Act, 
1837 (c. 26), s. 33 the son must be deemed to have 
survived the father, the property passed to the 
son absolutely under his father’s will. Sc became 
subject to testamentary disposition by the son. 
But as by the will of the son the property was 
devised to his father, the devise by the son failed, 
Sc his heir-at-law was entitled to the property. — 
Re 1 Iensler, Jones v . Hensler (1881), 19 Ch. I). 
(512 ; 51 L. J. Ch. 303 ; 45 L. T. 672 ; 30 \V. R. 
482. 

Annotation ; — Refd. Re Scott, [1901] 1 K. B. 228. 

3241. After execution of codicil.] — 

Testator, by his will, dated in i8l8, gave a legacy 
of £100 to E. R., & the residue of his property to 
his daughter. By a codicil executed in 1839 he 
merely revoked the legacy to E. B. The daughter 
died before testator, but after the execution of the 
codicil, leaving two children who survived testator : 
— Held : the will was republished by the codicil, Sc 
the representative of the daughter was entitled to 
the residuarv estate. — Skinner v. Ogt.e (1845), 
1 Rob. Eccl. 363 ; 4 Notes of Cases, 74 ; 9 Jur. 432 ; 
163 E. R. 1067. 

Annotation -Refd. In the Goods of Truro, (18GG), L. R. 1 

P. & D. 201. 

3242. Bequest on trusts of marriage settle- 

ment — Right of husband as administrator.] — 

Testator gave his residuary personal estate to his 
children in equal shares, Sc directed that the share 
of his daughter, Mrs. B., if she survived him, 
should be subject to the trusts of her marriage 
settlement & paid to the trustees thereof. Mrs. B. 
died in testator’s lifetime, but left children sur- 
viving him. Her husband having taken out 
administrat ion to her he claimed her share : — 
Held : under Wills Act, 1837 (c. 20), s. 33 Mrs. B. 
must for all tlio purposes of the will bo taken to 
have survived testator, Sc the share must bo paid 
to the trustees of the marriage settlement Sc not 
to the administrator . — Re Hone’s Trusts (1883), 
22 Ch. I). 663 ; 52 L. J. Ch. 295 ; 48 L. T. 266 ; 
31 W. R. 379. 

3243. Devisee dying intestate .] — Re Scott, 

No. 3224, ante. 

3244. After acquired property bound by 

covenant in marriage settlement — Whether cove- 
nant applicable to interest under will.] — By a 

marriage settlement of 1898 a sum of £10,900, 
which included a sum of £5,539 secured to the 
trustees by the covenant of the wife’s father, was 
settled on certain trusts for the wife, husband Sc 
children, the wife taking the lirsfc life interest, Sc 
covenanting to settle after acquired property to 
which she became entitled during the coverture 
on substantially the same trusts. 

By his will of 1905 the father gave one third of 
his residuary real Sc personal estate to the wife for 
her separate use absolutely. The father died 
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Sect. 6 . — Statutory provision against lapse . Sects . 

7 tfc 8.] 

during tho coverture. His clear residuary estate 
subject only to the covenant was £80,000 all 
personalty : — Held : the bequest was a satisfaction 
as to the wife’s life interest in the £5,539 secured by 
the covenant but not as to the interest of other 
cestui s que trust not mentioned in the will taking no 
direct interest in the bequest & only in fact taking 
derivatively under the after acquired property 
clause, because the bequest happened to take 
effect during the coverture . — Be Blundell, 
Blundell v. Blundell, [1906] 2 Oh. 222 ; 75 
L. J. Oh, 561 ; 94 L. T. 818 ; 22 T. L. K. 570. 

3245. Devisee undischarged bankrupt.] — 

Re Scott, No. 3224, a?iie. 

3246. .] — Testator bequeathed a share 

in his residuary estate to his son. The son died 
in testator’s lifetime, leaving issue who survived 
testator, but having been adjudicated bkpt. 
without obtaining his order of discharge : — Held : 
the trustee in bkpey. was entitled to the son's 
share in the residuary estate .- — Re Pearson, 
Smith v. Pearson, [1920] 1 Oh. 247 ; 89 L. .7. Oh. 
123 ; 122 L. T. 515 ; 64 Sol. Jo. 83 ; [1920] B. A 
O. B. 38. 

3247. * — - - “ Contrary intention 99 as to lapse.] — 

Re Meredith, Davies r. Davies, No. 3229, ante. 

3248. Devisee dead at time of will — Issue living 
at death of testator.] — Devise by testator to his 
eldest son, who had died previously to the date of 
the will leaving an heir : — Held: on the construction 
of Wills Act. 1837 (c. 26), s. 33 the lieir of the de- 
visee was entitled.— Wisden v. Wisden (1854), 
2 Sm. A D. 396 ; 24 D. T. O. 8. 250 ; 18 Jur. 1090 ; 

2 W. R. 616 ; 05 E. K. 452 ; subsequent proceedings 
(1859), 33 1,. T. O. S. 130. 

Annotation Reid, Re Scott, L 1 9 0 1 ] 1 K. 13. 228. 


Sect. 7.- SETTLED SHARES. 

3249. Whether gift lapses — Death of legatee In 
lifetime of testator — General rule.] — A testator 
made a general gift by will of his real A personal 
estate to trustees upon trusts for sale A conversion, 
A to hold the proceeds in trust for all of his children 
who being sons should attain twenty-one, or being 
daughters should attain that age or marry, the 
share of each of liis sons to be for his own absolute 
use A benefit, ITe directed that the share of each 
of his daughters should be held upon trusts in effect 
for herself for life for her separate use, A after her 
death for her children. The will contained 
provisions for substituting the issue of sons dying 
in the lifetime of the testator for the sons, but no 
similar provision for the case of daughters. A 
daughter having died in testator’s lifetime leaving 
children who survived him -.—field : t lie gift of the 
daughter’s share did not fail, A her children were 
entitled. — Re Speaioian, Cnsworth r. Spearman 
(1876), 4 Ch. D. 620 ; 46 L. J. Ch. 608 ; 35 L. T. 
731 ; 25 W. 11. 225. 

Annotations: — N.F. Re Roberts, Tar le ton r. Bruton H884), 

27 Ch. D. 316. Refd. King v. Ucorgre (1876), 35 L. T. 786. 

3250. .] — Testator directed his 

trustees to stand possessed of his residuary estate 
in trust for his four sisters (by name) in equal 
shares, “ Provided always A I declare that my 
trustees shall retain the share of each of my sisters 
of A in the residuary trust funds upon tlic trusts 
following,” which were, to pay the income thereof 


to such sister for life, with power to appoint a 
life interest to a husband, & after her death for 
her children at twenty-one or marriage, & in 
default of children who should attain a vested 
interest, for such persons as should be next of kin 
to her at her decease. One of the sisters having 
predeceased testator, leaving infant children : — 
Held : the share of the deceased sister had not 
lapsed, A the infants were entitled to it contin- 
gently on their att aining twenty-one or marriage. — 
Re Pinhorne, Moreton v. II ughes, [1894] 2 Ch. 
276 ; 63 L. J. Ch. 607 ; 70 I,. T. 901 ; 42 W. B. 
438 ; 38 Sol. .To. 400 ; 8 B. 264. 

Annotations : — Apld. Re Powell, Campbell v. Campbell, 
11900] 2 Ch. 525. Consd. Re Whitmore, Walters v. 
Harrison, [1902] 2 Ch. 66. Apld. Re Walter, Turner v. 
Walter (No. 2) (1912), 56 Sol. Jo. 632. 

3251. — — — .] — A testatrix gave her 

real A personal estate to trustees upon trust for 
sale A conversion, A after payment of debts A 
legacies, “ in trust for my said Qiree daughters in 
equal shares ” ; the trustees were then directed 
to retain the share of each daughter upon trust to 
pay the income to each daughter for life, to her 
husband for life, A then for her children in the 
usual way, A in default of children who should 
attain a vested interest, in trust for the other 
daughters in equal shares, but so that the share 
so accruing should be subject to the same trusts 
as those declared concerning her original share. 
One of the daughters having predeceased the testa- 
trix without issue, but leaving a liusband : — Held : 
the share of the deceased daughter had not lapsed, 
A the husband was entitled to receive the income 
during his life, A subject to this —it accrued for the 
benefit of the other daughters, their husbands A 
children. — Re Powell, Campbell r. Campbell, 
[1900] 2 Ch. 525 ; 69 L. J. Ch. 788 ; 83 L. T. 24. 

Annotations: — Consd. Re Whitmore, Walters v. HarviBon, 
f J 902] 2 Ch. 66. Apld. Re Walter, Turner v. Walter (No. 2) 
(1912), 56 Sol. Jo. 632. 

3252. .]— Testatrix gave the resi- 

due of her estate in trust for all or such of her 
brothers A sisters v T ho should be living at the 
decease of the survivor of two of her sisters in equal 
shares, with a substitutionary gift to the then 
living children of parents who should be then dead. 
She then settled the share of a sister, C., in trust to 
pay her the income for life, A after her decease the 
capital to be held in trust for her children as she 
should appoint, A in default of appointment to vest 
in her children who should attain twenty-one, or 
being daughters marry, with a gift over in default 
of children to the persons entitled to the other 
shares. At the period of distribution all the 
brothers A sisters of testatrix were dead. C. 
alone had had issue, A they had attained twenty- 
one, but had all died before the period of distribu- 
tion : — Held : the gift of the settled share had not 
failed in consequence of C.’s death before the period 
of distribution, A therefore the representatives of 
C.’s children were entitled to testatrix’s residuary 
estate. — Re Whitmore, Walteks v. Harrison, 
[1902] 2 Ch. 66 ; 71 L. J. Ch. 673 ; 87 L. T. 210, 
C. A. 

Annotations: — Distd. Rc Lning, Laing r. Morrison, [1912] 2 
Ch. 386. Apld. Re Walter, Turner v. Walter (No. 2) 
(1912), 56 Sol. Jo. 632. Reid. Re Simmons, Dennison v. 
Orman (1902), 87 L. T. 594. 

3253. — — -Testator bequeathed 

his residuary estate to be divided between his five 
named children, “ subject to the trusts following,” 
which were in effect a settlement on each child for 
life, with remainder as to the capital of the share 
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to his grandchildren, the children of such child, 
with accruer to the other shares in default of such 
grandchildren. One of the children died in the 
lifetime of the testator, leaving no issue him 
surviving : — Held : the share of the deceased child 
did not lapse, but accrued to the other shares. — 
He Walter, Turner v. Walter (No. 2) (1912), 5G 
Sol. Jo. 632, 0. A. 

3254. Bequest with recommendation 

to settle.] — Testator bequeathed to his daughter 
A., the wife of B., a legacy of £10,000, payable six 
months after his decease ; A he recommended his 
daughter & her husband to settled it, together with 
such sum of money of the husband as he should 
choose, for the benefit of A. A hor children : — 
Held : a trust for the children, A the legacy did 
not lapse by the death of A. in the lifetime of 
testator.— Ford v. Fowler (1810), 3 Beav. 140; 
9 L. J. Ch. 352 ; 4 Jur. 958 ; 49 E. B. 57. 

Annotation: — Reid. Fisk v. A.-G. (18G7), L. It. 1 Eq. 521. 


3255. — Where accruer clause.] — 

A share of residue was given by will to testator’s 
daughter 0. for life, A after her death to her 
children who should attain twenty-one, other 
shares being given upon corresponding trusts for 
other sons A daughters of the testator vominai-im 
& their children, with a proviso that if any one or 
more of the sons or daughters should die without 
having any child who under the preceding trusts 
should become absolutely entitled to a share of the 
property, the original A surviving or accruing share 
of each son or daughter whoso issue should so fail, 
A his or her children, should vest in, accrue A 
belong to the survivors or others of the sons A 
daughters for their lives, A he transmitted to their 
children in the same manner as their original 
shares. One of the daughters named in the will 
having died without issue in testator’s lifetime, 
after the date of the will : Held : her share did 
not lapse, but passed to the other sons A daughters 
A their children under t lie gift over contained in the 
proviso. — Backiiam e. 1)k La .Male (1801), 2 
Dc Cr. J . A Sm. 74 ; 3 New Bep. 398 ; 9 L. T. 099 ; 
10 Jur. N. S. 190 ; 12 W. B. 303 ; 1(5 F. It. 303, 
L. J.J. 

3256. — .j -A testator bequeathed 

the residue of his estate to trustees upon trust for a 
nephew A throe nieces equally between them, A in 


case any or either of them should die under 
twenty-one, then he directed that the share or 
shares of him, her or them so dying, whether 
original or accruing, should go to the others or 
other of them, A if more than one in equal shares : 
“ Provided A I declare that mv trustees or trustee 

t- 

shall retain the share of each of my nieces of A 
in the said trust moneys upon t he trusts following.” 
Then followed trusts for the niece for life for her 
separate use, A after her decease as to the capital 
upon trust as she should by will appoint, A in 
default of appointment upon trust for her children 
who being sons should attain twenty-one or being 
daughters attain that age or marry, A in default of 
such issue upon trust for such persons as should be 
next of kin to her at her decease. One of the nieces 
married A died before the testator leaving a child 
who survived him : — Held : the share of the 
deceased niece had lapsed, A there was an intestacy 


as to it . — lie Huberts, Takleton r. Bruton 
(1885), 30 Oh. I). 234 ; 53 L. T. 132, 0. A. 

Annotations Distd. lie Pinhorne, Mon* to in v. Ilughos, 
LI 891] 2 Ch. 276 : Re Powell, Campbell r. Campbell, 
UUOOJ 2 Ch. 525. Folld. Re Whitmore, Walters v. Harri- 


son, [1902] 2 Ch. 66. Distd. Re Walter, Turner v. Walter 
(No. 2) (1912), 56 Sol. Jo. 632. 

Where gift to class.] — See Sect. 10, 

post. 


Sect. 8.— FUTURE GIFTS. 

3257. Death of legatee before time for payment-- 
Legacy payable at certain future time.] — (1) It is 

now fully settled, if a pecuniary legacy is given on 
condition of marriage with consent, A there is no 
devise over, such condition is void. 

(2) Where a condition has been performed to a 
reasonable intent, the ct. will dispense with the 
want of circumstances, as where the major part 
of the trustees consent, or where they give an 
implied, not an express consent. 

(3) Where an estate is to arise on a condition 
precedent, it cannot vest till that condition is 
performed. 

(4) Though the civil law has no such term as 
condition precedent, yet the rule in that law, 
conditio suspend'd legalum , is the thing in effect. 

(5) It is laid down as a rule that governs in 
devises of personal estates, that where there is no 
devise over, the condition is only in terrorem , but 
I rather take it this is laid down as a rule to 
construe testator’s intention, but not that it is in 
all events a general rule that such conditions shall 
be in terrorem only, unless there are words of 
limitation over, for testator’s intent may be known 
other ways (Willes, C.J.). 

(0) Swinburne, part 4, sect. 17, fol. 308, at 
pp. 377, 378, takes the difference where legacy is 
given at a day certain or time uncertain ; in the 
first case, the legatee dying, his exor. generally 
may recover the legacy when the time is come ; 
but if the legacy is given to bo paid at an uncertain 
time, as where testator’s daughter shall marry, if 
he die before her marriage, the legacy is utterly 
extinguished (Comyns, j.). — H arvey v. Aston 
(Lady) (1737), 1 Atk. 301 ; 2 Com. 720; 2 Eq. 
Cas. Abr. 539 ; 20 E. It. 230 ; sub nom. Hervey 
v. Aston, West temp. Hard. 350. 

Annotations : — As to (1) Refd. Parsons v. Parsons (1744), 
9 Mod. Hep. 164 ; Reynish v. Martin (1746), 3 Atk. 330 ; 
Berkley v. Ryder (1752), 2 Ves. Sen. 533 ; Burleton v. 
Humfrey (1755), Arab. 256 ; Low v. Peers (1770), Wilm. 
36 1 ; Scott v. Tyler (1788), 2 Bro. C. C. 431 ; Pearce r. 
Roman, Pearce r. Taylor (1796), 3 Yes. 135 ; Re Moore, 
Trafford v. Maoonochie (1888), 39 Ch. D. 116 ; Re Nourse, 
Hampton v. Nourse (1898). 79 L. T. 376. As to (2) Dbtd. 
Clarke v. Parker (1812), 19 Ves. L 1 have seen a manu- 
script note, in which the Chief Baron savs no such thing, 
lie has published his judgment in his own reports where 
no such passage appears (Lord Eldon, C.). As to (4) Reid. 
Lloyd v. Brunt ou (1817), 3 Mer. 108. Generally , Consd. 
Newton v. Mursden (1862), 2 John. & H. 356. Refd. 
Wheeler v. Bingham (1746), 3 Atk. 364. 


3258. .j — Parsons v. Parsons (1800), 

5 Ves. 578 ; 31 E. B. 748. 

Annotation : — Refd. Andrew v. Andrew (1875), 1 Ch. D. 
410. 

3259. — .} — Where testator gave a 

legacy of £1,000 A a share of residue to his sister, 


a widow, payable ou his wife’s death, provided 
the sister be a widow at that date, but iu the event 
of her being a wife at that date then over to her 
two children, A the sister died a widow, but jire- 
deceased testator's wife. Upon the death of 
testator’s wife : — Held : the legacy A the gift of 
the share of residue, as well as the gifts over to the 
children in each case, were contingent upon the 
sister being alive at the date of distribution, A 
in the events that had happened both the gifts 
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A the gifts over failed. — Re Laing, Laing v . 
Morrison, [1912] 2 Oil. 386 ; 81 L. J. Ch. 680 ; 
107 L. T. 822 ; 57 Sol. Jo. 80. 

3260. Legacy contingent an uncertain 

event.] — Harvey v. Aston (Lady), No. 3257, 
ante . 

3261. Time annexed to legacy.] — Where 

a time is annexed to the legacy, A not to the pay- 
ment, A legatee dies before that time, it is lapsed. 
— Smell v. Dee (1707), 2 Salk. 415 ; 91 E. R. 
360, L. C. 

Annotations: — Dbtd. King v. Withers (1735), Cae. temp. 

Talb. 117. Refd. Hutchins v. Foy (1740), 2 Com. 716. 

3262. Capital payable after death of tenant 

for life.] — Strickland v. Garnet (167*1), 2 Hep. 
Ch. 97 ; 2 E. R. 627. 

3263. .] — Smith v . Vaugitan (1729), 

2 Eq. Cas. Abr. 543 ; 8 Vin. Abr. 381, pi. 32 ; 22 
E. R. 457. 

3264. ,] — A gift of a sum of money to 

be applied in the purchase of an annuity can be 
the subject of lapse. 

A testator bequeathed a sum of money to 
trustees upon trust after the decease of his wife, 
to invest tho same in the purchase of a Govt, 
annuity for the life of J. P., & to pay the annuity 
to him ; but in case J. D. should assign, charge, 
or incumber the annuity, or become a bkpt. or 
insolvent, then the annuity was to fall into the 
residue. J. D. survived the testator, but died in 
the lifetime of the testator’s widow. He had not 
done any act, since the date of the will, whereby 
the gift over was to take effect. No annuity was 
purchased by the trustees Held : the repre- 
sentatives of the annuitant were not entitled to 
the money directed to be invested, but it passed 
under the residuary irift . — fie Draper (1888), 
57 L. J. Ch. 942; 58 L. T. 942; 36 W. R. 
7S3. 

Annotation : — Folld. Re Strange, Lamb v. Bos-d Leu (1916), 

GO Sol. Jo. 640. 

3265. Where proviso for payment to 

survivors.] — Testator devised his real estates to 
his daughter for life, A after her death devised 
them to his exors., with a direction to sell them A 
divide the sum arising from the sale amongst 
“ my grandchildren that are living at my 
daughter’s death, A by the present, marriage, in 
the following manner : I give A bequeath to my 
grandson A. one-fifth, to B. one-fourth, to C. one- 
fifth, A the other parts to be equally divided 
amongst the other children living at the death of 
my daughter by this present marriage.” Testator 
died leaving his daughter his heiress at law A also 
next of kin. She had at that time seven children, 
of whom A., B. A C. were three. A. A B. died in 
their mother’s lifetime : — Held : their shares 
lapsed to tlieir mother, as the testator’s heir at 
law, as personal estate. — Hatfield v. Pryme 
(1845), 2 Coll. 201 ; 5 L. T. O. S. 388 ; 9 Jur. 838 ; 
63 E. R. 700. 

3266. Legacy payable on attaining twenty- 

one.] — A legacy of 1*20 to A. “ when he shall come 
to the age of twenty-one,” lapses by A.’s death 
during minority : a liter, if it be a legacy ‘‘to be 
paid to A. at or when he conies to the age of 
twenty-one.” — Anon. (1676), 1 Ereem. K. B. 420 ; 
89 E. It 312 

3267. .] — Onslow v. South (1710), 1 

Eq. Cas. Abr. 295 ; 21 E. R. 1056. 

A nnotation Reid. May v. Wood (1792), 3 Bro. C. C. 471. 


3268. .] — Chandois (Duke) v. Tal- 

bott (1731), Kel. W. 25 ; 2 P. Wms. 601 ; 25 E. R. 
477 L C 

Annotations :—Refd. Hall v. Terry (1738), West temp. 
Hard. 500 ; Prowso v. Abingdon (1738), 1 Atk. 482 ; 
Nicholls v. Judson (1742). 2 Atk. 300; A.-G. v. Milner 
(1744), 3 Atk. 112 ; Basset v. Basset (1744), 3 Atk. 203 ; 
Chester v. Willes (1754), Anib. 246 ; Pearco v. Loman, 
Pea roe v. Taylor (1796), 3 Ves. 135 ; AHtley v. Mills 
(1827), 1 81m. 298 : Horton r. Smith (1858), 27 L. J. Ch. 
773 ; Remnant v. Hood (1859), 27 Bcav. 74. 

3269. .] — Testatrix, who died in 1807, 

by her will, dated in 1865, devised A bequeathed 
her real estate A the residue of her personal estate 
to trustees upon trust for sale A conversion, A 
after payment of her debts, Ac., A certain legacies, 
upon trust to divide the residue of the income of 
her personal estate A the rents of her real estate 
until sold into nine equal • shares. Testatrix 
disposed of one of such shares in the following 
manner ; As to one other equal ninth part or 
share of such dividends, rents, A interest, upon 
trust to pay or apply the same for A towards the 
maintenance A education of A.. B., A 0. ; A as 
A when they should respectively attain the ages 
of twenty-one years, upon trust to pay them in 
equal shares one equal ninth part or share of such 
principal moneys, A the dividends A interest 
which might accrue due thereon. A. died in the 
lifetime of testatrix. B. survived testatrix but 
died under the age of twenty-one. C. survived 
testatrix A attained the age of twenty-one. Upon 
the question whether the gift to B. was vested or 
contingent : — Held : the gift was contingent A 
not vested. A, therefore, the share of B. lapsed by 
reason of his death under the age of twenty-one 
years . — Re Martin, Tuke v. Gilbert (1887), 57 
L. T. 471. 

Annotation : — Apld. Re Gossling, Gossling v. Klcock, [19021 

I Ch. 945. 

3270. Or on marriage.] — Legacy 

devised to A. to be paid at Die age of twenty-one, 
or marriage, which shall first happen, so as such 
marriage be with the consent of B., if not, devise 
over : A. marries without consent, A dies before 
twenty-one ; the legacy is gone.- — Piogot r. 
Morris (1725), Gas. iemp. King, 20; 25 E. R. 
203, L. 0. 

3271. — .] — Direction to exors. to 

apply £25 per annum for the maintenance of 
testator’s natural daughter till twenty-one or 
marriage, which should first happen, when his 
exors. were thereby required to pay to her £500. 
She died under twenty-one A unmarried : — Held : 
the legacy failed. — W atson v. Hayes, Watson v. 
Reynard (1839), 5 My, A Gr. 125 ; 9 L. J. Ch. 49 ; 
4 Jur. ISO ; 41 E. R. 319, Tv. G. 

Annotations : - Reid. James v. Wynford (1852), 1 8m. & G. 

4 0 ; Re ITart’s Trusts, Ex p. Block (1858), 3 J)e G. A J. 
195 : Re Peek’s Trusts (187 3), L. H. 16 Eq. 221 ; Spencer 
v. Wilson (1873), L. Jb 16 Eq. 501 ; Fox v. Fox (1875), 
L. TL 19 Eq. 286 ; Re Holt’s Estate, Bolding v. Strugnell 
(1876). 45 L. J. Ch. 208 ; Re Griinshaw’s Trusts (1879), 

II Cb, D. 4 06 ; Patching v. Barnett (1880), 4 9 L. J. Ch. 
665 : Re Martin, Tuke r. Gilbert (1887), 57 L. T. 471 ; 
Re Win tie, Tucker v. Wintle, [1896] 2 Cb. 711; Re 
Nunburnholme, Wilson v. N unburn holme, [1911] 2 Ch. 
510 ; Re Ussber, Foster v. Usshcr, [1 922 J 2 Ch. 321. 

3272. Legacy payable ten years after death 

of testator.] — A non. (1707), 2 Eq. Gas. Abr. 541 ; 
8 Vin. Abr. 389, pi. 19 ; 22 E. R. 455, L. G. 

3273. .] — A testator, after having 

made certain bequests, directed the surplus of 
his estate to accumulate for five years, at the end 
of which time he left various persons by name, 
“ or as many as are living, £100 each,” A to other 


to said one child.” Thero were two 
children of the nephew, both of whom 
died in his lifetime : — Held : this was 
a gift to the father for life, with 


remainder to the children as tenants In 
common, with a gift over, in case thero 
should be hut one surviving child, to 
that child ; & that as that event had 


not happened , the representative of the 
deceased children was entitled to the 
fund. — Kimberley v. Tew (1843), 4 
Dr. & War. 139— IR. 
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persons by name, “or as many as are then living, 
£50 each, & the same sum to be given at the 
expiration of ten years from the time of my death, 
& ditto at fifteen & twenty years from my death.” 
All the legatees survived the first period of five 
years, but some did not survive the ten, & others 
did not survive the fifteen years. The question 
was whether the legatees, having all survived the 
first five years, did not thereupon take vested 
interests in the subsequent legacies, A were 
entitled to the subsequent payments, though not 
living at those times : — Held : the contingency 
equally applied to the subsequent periods, & such 
legatees only as were alive at the respective 
periods were entitled to those payments. 

If a legacy be given to a man “ at ten years 
from my death,” it is clear that that is not a vested 
legacy. If it be given to him to be paid at the end 
of ten years, then it is vested ( per Cun.). — Bruce 
v. Charlton (1842), 13 Sim. 65 ; 0 Jur. 594 ; 60 
E. R. 26 ; affd. (1843), 13 L. J. Ch. 97, L. C. 

3274. Legacy payable six years after death 

of testator.] — Testator declared that his trustees 
should stand seised & possessed of his residuary 
personalty A realty, upon trust to retain legacies 
to themselves, A to “ pay the following legacies : 
To my brother, G. E. the annual sum of £50 for 
the term of live years from my decease, A the 
legacy of £1,000 six years after my decease.” 
Testator died on July 6, 1900, A G. E. on May 9, 
1903 : — Held : there being no gift except in this 
direction to pay, everything depended upon the 
expiration of six years, A G. E. not having sur- 
vived this period after the testator’s death, his 
estate did not take the £1,000. — lie Eve, Belton 
v. Thompson (1905), 93 L. T. 235. 

3275. — — Legacy payable three years after 
death of testator — Direction for payment of Interest 
meanwhile.] — A trust to sell A pay the annual 
income arising from such sale to A. during the 
three years immediately following the testator's 
death, A from A: after the determination of such 
three years upon trust to pay out of the capital 
of the said trust fund legacies to B., A 1)., gives 
B. a, vested interest in his legacy immediately on 
the death of the testator. Such a legacy does not 
lapse by reason of B. dying before the expiration 
of the period of three years from testator's death. — 
He Boam, Shortiiouse v. Annibal (1911), 50 
Sol. Jo. 142. 

3276. Legacy conditional on death of wife 

without issue.] — Green r. Bod (1729), as reported 
in Mos. 182 ; 25 E. B. 338, L. C. 

Annotations Refd. Beanelerk v. Dormer (1712), 2 Atk. 

308 ; Sheffield v. Orrery (1745), 3 Atk. 282. 

3277. * .] — Testator gave his residuary 

estate to trustees in trust for his wife for life, A 
if she died without issue, in trust, as to one-sixtli, 
to purchase an annuity for a person, “ for his 
support A maintenance ” The annuitant died 
during the life of the wife : — Held : there was an 
intestacy as to the one-sixth.-— Bower v. IIayne 
(1869), L. It. 8 Eq. 262 ; sub nom. Power v. 
IIayne, Burchell v. Disney, 17 W. B. 783. 

Annotations: — Apld. Re Draper (1888), 57 L. J. Ch. 942. 

Refd. Hatton r. May (1870, 3 Ch. D. 148 ; lie Strange, 

Lamb v, Bospi Leu (i91G), GO Sol. Jo. 640. 

3278. Legacy payable after decease of 

husband — Intention to postpone time of vesting.] — 
Duins Rolle (1844), 2 L. T. O. S. 517. 

3279. • Legacy payable within twelve months 

of death of testator — Death of legatee one month 
after testator.] — A legacy out of real estate to be 
paid within twelve months after tiie death of A. 
The legatee survives A. but one month ; it does 
not lapse, but goes to the representative. — 


Hodgson v. Bawson (1747), 1 Ves. Sen. 44 ; 27 
E. K. 880, L. C. 

Annotations : — Refd. Tunstall v. Brachen (1753), Anil). 167 ; 
Jealo v. Titehcner (1771), Ainb. 703 ; Godwin v. Munday 
(1779), 1 Bro. C. C. 191. 

3280. Legacy to be raised after expiration 

of prior interest.] — Testatrix appointed some pro- 
perty to trustees to sell, A upon trust to pay “ the 
legacies hereinafter by me directed.” She then 
directed the payment of an annuity to A. for life, 
unless he should become entitled to the sum of 
£20,000. She then directed, after some dis- 
positions which did not expire till after the death 
of A., the sale of all the property not already sold 
under the trusts of her will, A out of the proceeds 
the payment of £20,000 to A., his exors., adminis- 
trators, A assigns : — Held : the £20,000 did not 
lapse by the death of A. before the period for 
raising it. — Hodges v. Grant (18(57), L. B. 4 Eq. 
140 ; 30 L. J. Ch. 935 ; 15 W. B. 607. 

Annotations : — Refd. IToasman v. I ’parse (1871), L. R. 11 Eq. 
522 : lie Smith (1889), 58 L. J. Ch. 001 ; lie Yates, Bos- 
tock v. D’Eyncourt, [1891 J 3 Ch. 53. 

3281. Death of tenant for life before time for 
payment.] — Testator, after bequeathing a sum of 
long annuities to his wife for life, gives the capital, 
after her death, to A., if he shall be living at her 
decease ; A if not, to A.’s son. A. outlives the 
wife, but both he A the wife die in the testator’s 
lifetime : — Held : the legacy to A. lapsed, A the 
gift to his son did not take effect.— -Williams v. 
Jones (1826), 1 Buss. 517 ; 38 E. B. 199. 

Annotation : — Consd. Gaskell r. Holmes (1844), 3 Hare, 438. 

3282. .] — Testator devised real estate to 

trustees A their heirs, upon trust to permit his 
brother-in-law, IT. M.. A all A every his brothel's 
A sisters, to enjoy the rents A profits for their 
respective own use in equal shares for their lives, 
with benefit of survivorship where anv of them 
should die without leaving children ; but where 
any of them should die leaving children, upon 
trust to let such children have their parents’ share, 
until the longest liver of iiis said brother-in-law, 
brothel's, A sisters should die ; A so soon as they 
should all be dead, upon trust- to convey the said 
shares equally among the children of his said 
brother-in-law, brothers, A sisters, in equal shares 
by families A not by heads ; but if any of them 
should die without having a child or children, then 
upon trust to convoy the shares of such as should 
so die unto the survivors in equal shares. Before 
the date of the will one brother of the testator 
had died, leaving children. After the date of the 
will, A before the death of the testator, IT. M. & 
a brother A sister had died, leaving children : — 
Held : the children of II. M. A of the brother A 
sister who were living at the date of the will were 
entit led to share in the estate ; but not t he children 
of the brother who was dead at the date of the 

will. II ABERGHAM V. RlDEHALGII (1870), L. R. 9 

Eq. 395; 39 L. J. Ch. 545; 23 L. T. 214; 18 
W. B. 427. 

Annotations : — Expld. lie IJannain, HaddclNcy v. Ilannam, 
[18971 2 Ch. 39. Refd. lie Spcakman, Unsworth t\ Speak- 
man (1870), 4 Ch. D. 620 ; lie Gilbert, Daniel v. Matthews 
(1886), 54 L. T. 752. 

Time of vesting of gift.] — See Part XVI., Sect. 
20, post . 


Sect. 9. -GIFTS IN JOINT TENANCY AND 
TENANCY IN COMMON. 

Sub-sect. 1. — Joint Tenancy. 

3283. Application of doctrine of survivorship — 
Death of one joint tenant in lifetime of testator.] — 
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Sect . 9. — Gifts in joint tenancy and tenancy in com- 
mon : St/b -sects. 1 2, A. efr B 

Davies v. Kempe (1063), Cart. 2; 1 Eq. Cas. 
Abr. 216; 124 E. R. 789. 

Annotations : — Consd. Bronkrr r. Cook (1707), 11 Mod. Hep. 
121. Apld. Humphrey v. Tayleiir (1702), A mb. 136. 

3284. .] — If a legacy is given to two, 

k one dies in the lifetime of testator, his legacy 
is not lapsed but survives to the other. — Okay v. 
Willis (1729), Mos. 184; 2 P. Wins. 529; 25 
E. B. 339. 

Annotations : — Apld. Morley r. Bird (1798), 3 Yen. 629. Refd. 
Campbell v. Campbell (1792), 4 Bro. C. C. 15 ; Jackson v. 
Jackson (1804), 9 Yes. 591 ; Swuine v. Burton (1808), 15 
Ves. 365 : Barber v. Barber (1837), 7 L. J. Ch. 70 : Elliott 
v. Elliott (1841), 9 M. & W. 23 ; Forrest v. Whiteway 
(1849), 3 E.xcb. 3C7 ; Edwards v. Champion (1853), 3 
Do G. M. k G. 202. 

3285. * .] — One devises the surplus of 

his personal estate to his four exors. ; this is a 
joint- bequest, k on the death of one shall go to 
the survivors as well in the ease of a legacy, as of 
a grant. 

One gives a legacy of £200 apiece to his children 
payable at twenty-one, k if any of them die before 
twenty-one, then the legacy given to him so dying, 
to go over to the surviving children. One of the 
children dies in the life of the testator Held : 
though this legacy lapses, as to the legatee dying 
under twenty-one, yet it is well given over to the 
surviving children. — -Willing r. Baine (1731), 

3 P. Wins. 113; Kel. W. 12; 24 E. B. 991, 
L. 0. 

Annotations : — Consd. Don r. Brabant (J792), 4 Term Rep. 
706 : nurnberKtone v. .Stanton (1813), 1 Yes. & B. 385 ; 
Humphreys r. Howes (1830), 1 Husk. & M. 639. Distd. 
Bullock v. Bennett (1855), 1 K. & J. 315. Refd. Jackson 
v. Jackson (1804), 9 Ves. 59J : Bone r. Cook (1824), 
M'Clc. 168 ; Maekinnon v. Peach ( 1838 ), 2 Keen, 555; 
Harris v. Davis (1844), 1 Coll. 416; Willetts r. Willetts 
(1848), 7 Hare, 38 ; Hannarn v. Sims (1858), 2 De G. & J. 
151 ; JRc Green’s Estate (I860), 1 Drew. & 8m. 68. 

3286. .] — Testator having divided his 

personal estate into eight- shares, gave four parts 

to his niece P., k the children born of her bodv. 

_ » 

Pltf. was born after the will was made, k B. dies 
in testator’s lifetime Held : this is not a lapsed 
legacy, for she did not take an estate tail, but as 
a joint tenant with pltf., A: as she is dead he takes 
the whole by survivorship.— Buffaii r. Bradford 
(1741), 2 Atk. 220 ; 20 E. R. 537, L. C. 

Annotations: — Consd. Scott v. Scott (1845), 15 Sim. 47; 
Byng v. Byng (1862), 10 H. L. Cas. 171. Refd. Blinkhorn 
v. Feast, (1750), 2 Ves. Sen. 27 : Bowkerr. Hunter (1783), 

1 Bro. C. C. 328 ; Stokes r. lleron (18J5), 12 Cl. k Fin. 
161 ; Webb v. Byng (1856), 2 K. k J. 669 ; Audsley r. 
Horn (1858), 26 Beiiv. 195 ; Grieve v. Grieve (1867), L. B. 

4 Eq. 180 ; Clifford r. Koe (1880), 13 L. T. 322. 

3287. .]- - Humphreys v. Howes, No. 

3171, ante. 

3288. * — One joint tenant incapable of taking.] 

— If an estate is limited to two jointly, the one 
capable of t aking, the other not, he who is capable 
shall take the whole (Lord IIakdwicke, <-.). — 
Humphrey v. Tayleur (1752), Amb. 130 ; 1 Dick. 
HU ; 27 E. B, 89, j,. (J. 

Annotations : — Consd. Alexander r. Alexander (1 755), 2 
Yew. Sen. 640 ; He KerrV Trusts (1 87 7), 4 Ch. D. 600. 

3289. — Witnessing will.] — -Where there 

is a joint tenancy under a will, k one of the joint- 
tenants witnesses the will, the others take the 
whole. — Young v. Davies (1863), 2 Drew, k 8m. 
167 ; 1 New Pep. 419 ; 32 L. J. Ch. 372 ; 8 h. T. 

80 ; 9 Jur. N. 8. 399 ; 11 W. P. 452 ; 62 E. K. 
585. 

Annotations : — Distd. Jull v, Jacobs (1876), 24 W. H. 947. 
Refd. Aplln v. Stone, [1904] 1 Ch. 543. Mentd. Fell v. 
Biddolpb (187 5), L. U. 10 C. P. 70i ; He Coleman k Jarrom 
(1876), 4 Ch. D. 165, 

3290. ~ Express provision in will.] — Testator, 

by his will, directed as to his general residue, to 
pay k divide same with the accumulations from 


the time of the decease of his mother, who ^Rd a 
life interest therein, between k amongst a brother 
k four sisters, naming them, “ k he did further 
will k direct that in case his said brother, or any 
of his said sisters, should depart this life before 
his or her share or shares of such residue should 
become payable, without leaving lawful issue him 
or her surviving, that then k in such case the share 
or shares of him or her so dying be paid to the 
survivors or survivor in equal shares,” with 
directions for maintenance, education, etc., of 
infant children of his said brother & sisters so 
dying : — Held : the original k accruing shares of 
any of the legatees so dying without issue w r ent to 
the survivors in equal shares. — S pilsbury v, Ivent 
(1861), 5 L. T. 343. 


Sub-sect. 2.- Tenancy in Common. 

A. In General. 

Sec . generally. Law of Property Act, 1925 (c. 20), 
s. 34. 

3291. Gift to executors— Refusal of one to act.] — 

Testator, after bequeathing certain shares of his 
residuary estate, the produce of a mixed fund, to 
his son k daughter respectively, directed that the 
interest of the share given to the son should be 
applied for his maintenance <fc education till 
twenty-one, k that- after that period he should 
have power to receive k dispose of such interest 
till his ago of twenty-five, when the whole of the 
property bequeathed to him was to be at his own 
disposal. He further directed that Half the 
property given to his daughter should be invested, 
in trust for her maintenance, education, use k 
benefit, during hoi* life, A: for her children, if any, 
after her decease ; A., if then* was no issue living 
at her decease, the said property was to devolve 
to his son ; k in ease he was dead also, k had left 
no issue, the said property was to devolve to his 
exors. thereinafter named. The other half of the 
property bequeathed to his daughter he directed 
to be invested for her sole use k benefit t ill twenty- 
one, k that the said property should then be at 
her own disposal ; k, if either the son or daughter 
should die under twenty-one, the property be- 
queathed to the one so dying should devolve to 
t ho other; k , if both should die under that age, 
then the property bequeathed to them should 
devolve to k become tin* property of the four 
persons therein named k described, to bo divided 
betwixt them in equal proportions, k their heirs 
for ever ; which four persons lie also appointed 
Ills exors. One of the four persons named exors. 
renounced probate, k declined to act ; A; after- 
wards both the son k daughter died under twenty- 
one & without issue : — - Held l : the one-fourth share 
in tl ie residue, to which the exor. who had re- 
nounced would have been entitled as one of the 
legatees over, if he had acted, was a lapsed legacy, 
k did not devolve to the three other persons named 
with him as legatees of that residue. -Barber v. 
Barber (1838), 3 My. A: Or. 688 ; 8 L. .7. Ch. 36 ; 
2 Jur. 1029 ; 40 E. P. 1091, L. C. 

Annotation : — Reid. Anon. (1846), 8 L. T. O. S. 33. 

3292. Will attested by one.] — Testatrix 

gave the residue of her property to “ the persons 
hereinafter appointed my exors., to be divided 
among them in equal shares for their absolute 
benefit ” : — Held : this was a gift to individuals, 
not to a class ; k consequently one of the persons 
named exors. having died in the lifetime of testa- 
trix, k another having attested her will, the shares 
of these two persons lapsed. — Ho are v . Osborne 
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(1804), 33 L. S. Ch. 580 ; 10 L. T. 20 ; 10 Jur. 
N. S. 383 ; 12 W. R. 307. 

A nnotations : — Reid. He Penedi’s Settlmt. Trusts (1879), 48 

L. J. Ch. 741 ; Coxen v. Rowland, [18943 1 Ch. 400. 

3293. Gift contingent upon happening of certain 
event.] — Gift by a testator of six -sevenths of his 
residuary estate unto A equally between six 
individuals ; but in a certain event, in order to 
secure to all an equal participation in the property, 
A. A B. (two of the six) were not to receive any 
share : — Held : upon tiie happening of the event-, 
the six-sevenths became divisible among the four, 
A there was no intestacy as to the shares of 
A. A B. — V Audrey v. Howard (1853), 2 W. R. 32. 

Gift to class.] — See Sect. 10, post. 

Tenancy in common generally.] — See Part XVI., 
Sect. 19, sub-sect. 10, B., post. 

B. Death of Tenant in Common hi Lifetime of 

Testator . 

3294. General rule — Share lapses.] — One devises 
the surplus of his personal estate to four equally, 
A leaves J . exor. in trust. One of the four dies 
in the life of testator : — Held : his share, as so 
much of testator’s estate undisposed of by the will, 
shall go according to the Statute of Distribution. — 
Bagwell v. Dry (1721), 1 P. Wins. 700 ; 24 E. R. 
577, L. C. 

Annotations : — Reid. Farrington v. Krdghttey (3 721 ), Free. 

Ch. 566 ; Owen v. Owen (1738). West temp. Hard. .093; 

Androvin v. PoilbJanc (1745), 3 Aik. 299. 

3295. - .] -Page v. Page, No. 2535, ante. 

3296. - — .j — E. B., after giving various 

legacies, as to the residue of her estate, gives the 
same to her two nieces, A desires their father A 
mother to be their trustees, A declares her will to 
be, that her estate should be equally divided 
between them, & appointed them her extrixes. ; 
one of the nieces having died in the lifetime of the 
testatrix : Held : the two nieces took the residue 
as tenants in common, & the moiety of the residue 
being undisposed of was a lapsed legacy, A must 
go to the next of kin.— Owen v. Owen (1738), 
1 Atk. 494 ; West temp. Hard. 593 ; 25 E. R. 
1102, L. C. 

Annotations Consd. Knight t\ Gould (1833), 2 My. A' K. 

295 ; lhirbor r . Harbor (1838), 3 My. & CT. 088. Refd. 

Lake r. Cook (1753), 3 Keny. 51. 

3297. - -.] — Bequest of a moiety between 

two ; one of them dying in tsetator’s lifetime, no 
survivorship, A his moiety is undisposed of.-— Peat 
v. ( -HARMAN (1750), 1 Yes. Sen. 512 ; 27 E. R. 1193. 

3298. - Testatrix devises her estates 
to trustees to sell, to pay debts, A devises the 
surplus to live persons, one of whom dies in her 
lifetime ; on the question, whether the share given 
to the person dying was to be considered as land : 
— Held : it W 0 vS land, A. to go to testatrix's heir. 
— Digby v. Regard (1774), 2 Dick. 500 ; 21 E. R. 
303. 

Annotations : — Consd. Fletcher v. Ashburner (1779), 1 Bro. 

C. C. 497. Refd. Aekroyd r. Smithson (1 780), 1 Bro. C. C. 

508; Robinson r. Taylor (1789), 2 Bro. C. C. 589; 

Amnblett v. Parke (1831), 2 Russ. A M. 221 ; Cooke r. 

Stationers Co. (1831), 3 My. & K. 2G2 ; Taylor v. Taylor 

(1853), 3 De G. M. A G. 190. 

3299. — .] — Gift of a share over, to the 

children of my late cousins W. U. & J. E., share 
A share alike, at their respective ages of twenty- 
one : this is a tenancy in common among those 


then living : A one of them dying in the lifetime 
of testator, that share is lapsed. — M artin v. 
Wilson (1791), 3 Bro. C. C. 324 ; 29 E. R. 50 1. 

Annotations: — Refd. Leigh v. Leigh (1854), 17 Bear. 605 ; 

He Smith’s Trusts (1878), 9 Ch. D. 117. 

3300. .] — Bequest in the form of a 

letter to testator’s mother A sisters, expressed 
thus: “to be divided amongst you.” A tenancy 
in common among those living at that time ; A 
the shares of those, who died in testator’s lifetime, 
lapsed. — Ackerman v. Burrows (18.14), 3 Ves. A 
B. 54 ; 35 E. R. 400. 

Annotations : -Refd. Knight v. Gould (1833), Coop. temp. 

Brough. 240 ; Fitzroy v. Richmond (1859), 28 L. J. Cn. 

750. 

3301. .] — Testator directed his residue 

to be divided amongst the children of L., to wit, 
J., E., A A. : — Held : the gift was not made to the 
children as a class, but as individuals ; A one of 
them having died in testator’s lifetime, the share 
intended for that child was undisposed of. — Bain 
v. Eeroher (1840), 11 Sim. 397 ; 59 E. R. 926. 

Annotations : — Consd. Leigh v. Leigh (1854), 17 Beav. G05. 

Refd. Holloway »\ Collier (1853), 1 W. R. 260 ; He Seyton, 

Soyton v. Batterthwaite (1887), 34 Ch. I). 511. 

3302. — — .] —Harris v. Davis, No. 2541, 

ante. 

3303. -Gift by W. to his wife of 
all his goods, chattels, etc., A, at her departure, 
for her brothers A sister A his brothers A sister, 
to have equal shares thereof. At the time of 
making his will, W. had three brothers A one 
sister, A, at the same time, his wife had one 
brother A one sister only : but at the death of 
testator A his wife, one brother A one sister only 
were living : — Held : the surviving brother A 
sister were entitled each to one-sixth of the fund 
bequeathed, A the legacies of deceased brothers 
A sisters lapsed A was undisposed of. — Havergal 
v. Harrison (1813), 7 Beav. 49 ; 13 L. J. Ch. 36 ; 
7 Jur. 1100 ; 49 E. K. 980. 

3304. .] — Testator gave his real A 

personal estate to his exors., upon trust, after con- 
version A payment thereout of his debts, funeral A 
testamentary expenses A legacies, to stand pos- 
sessed of the residue, A divide the same into ten 
equal parts or shares, which he bequeathed to ten 
persons named in his will. A he declared that if 
the net residue of his property, after payment of 
the debts, etc., should exceed £10,000, then £10,000 
only should be applicable to the said trusts (£1 ,000 
to each share) ; A in that case testator gave the 
residue of his said property beyond the sum of 
£10,000 to his nephews A nieces in equal shares. 
The net residue after the payment of debts, etc., 
exceeded £10,000. One of the tenth shares of the 
£10.000 lapsed by the death, in the testator’s 
lifetime, of one of the ten legatees : — Held : the 
lapsed share of £1,000 did not pass as residue to 
the nephews A nieces, but was undisposed of. — 
Green v. Pertwee (IS JO), 5 naro, 249 ; 15 

R. J. Ch. 372 ; 7 R. T. O. S. 405 ; 10 Jur. 538 ; 
67 E. R. 905. 

Annotations: — Refd. He Jealfreson’s Trusts (I860), 12 Jar. 

N. S. GG0 ; 7iY Whitrod, Burrows v. Base, [192G] Ch. 118. 

3305. — .] — Re Ham's Trust, Ex p. 

Biles. No. 2495, ante. 

3306. .] — Boulgott v. Boulcott, No. 

2527, ante. 


PART XIV. SECT. 9 f SUB-SECT. 2.— B. 

3294 i. General rule — Share lapses.]— 
Griffith v. Chomley (1808), 5 W. W. 
A A’B. 180. -A US. 

3294 ii. .] —Testator, by his 

will, amongst otkor provisions, dovised 
certain land to two sisters, naming 
them, to whom he also gave his 
residuary estate. One of the sisters 


predeceased testator : — Held : as re- 
gards the land, the sisters would have 
taken as tenants In common, & there- 
fore, us to deceased sister’s share there 
was a lapse, & it was undisposed of, but 
as to the personalty they would have 
taken as joint tenants, & the survivor 
took the whole. — He Gamble, S (). W. 
R. 797 ; 13 O. L. R. 299.— CAN. 

3294 ill. — — ,1 -Testator be- 


queathed personal estate to his two 
sisters M. & S., A to their children, all 
to share alike if living. One of the 
sisters died before testator : — Held : 
her share lapsed. — Bradley Wilson, 
13 Gr. 642 — CAN. 

3294 iv. — - — .1 — He Forbes 

(1916), 33 W. L. IL 605 ; 9 W. W. R. 
1159 ; 26 Man. L. R. 230.— CAN. 
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Sect. 9. — Gifts in joint tenancy and tenancy in 
common: Sub-sect ♦ 2. B. C ♦] 

3307. — — 1 Created v. Created, No. 

2502. ante. 

3308. — .i -Paterson v . Holland, No. 

3827, post. 

3300. .]— Bequest to a brother for 

life, A at his death “ to be equally divided amongst 
his surviving children A my niece It. W.” : — Held : 
this was not a gift to a class ; A, K. W. having 
died in the life of testator, It. W.’s share lapsed. — 
Drakeford v. Drakefohd (1803), 33 Beav. 13 ; 
9 L. T. 10 ; 11 W. It. 977 ; 55 E. R. 282. 

Annotations : — Distd. Howard v. Collinp (1868), L. H. 6 Eq. 
349. Consd. lie Featlierritono’p Trusts (1882), 22 Oh. D. 
Ill ; Kingsbury v. Walter, 11901] A. C. 187. Retd. Ite 
Jackson, Shiers v. Ashworth (1883), 25 Ch. D. 162. 

331 0 . .] — Testator gave resi due equall y 

to all A every the children of his cousins B. B. A 
B. B. who should be living at his death, A to ton 
other persons by name, one of whom died in his 
lifetime : — Held : the share of the deceased 
legatee lapsed. — lie Chaplin’s Trusts (1863), 3 
New Bep. 192 ; 33 L. J. Ch. 183 ; 9 L. T. 475 ; 12 
W. B. 117. 

Annotations Folld. Re Allen, Wilson v. Atter (1881), 44 
L. T. 240. Distd. Re Jackson, Shiers v. Ashworth (1883), 
25 Ch. T). 162. Apld. Re Wallis, Taylor v. Booth (1895), 39 
Sol. Jo. 247. Retd. Re Featlicrstone's Trusts (1882), 22 
Ch. D. Ill ; Kingsbury v. Walter, 11901] A. C. 187. 

3311. * .] — Ho are v. Osborne, No. 

3292, ante. 

3312. • — .] — Testator directed real estate 

to be sold, the proceeds to go in equal moieties 
between A. A B., as tenants in common, A their 
respective heirs or representatives : — Held : these 
were words of limitation, A the share of A., who 
predeceased testator, lapsed.- — A ppleton r. 
Rowley (1809), L. B. 8 Eq. 139; 38 L. J. Ch. 
089 ; 20 L. T. 000. 

Annotation Retd. Cooper v. Macdonald (1877), 7 Ch. D. 
288. 

3313. — — — .] — S. by her will gave all her 

residuary estate to he equally divided between 
the five daughters of A. A B. Two of the five 
daughters died in her lifetime : — Held : the gift 
was to person (c designates , A the shares of the two 
daughters who died in the testatrix’s lifetime 
lapsed.— Re Smith’s Trusts (1878), 9 Ch. 1). 117 ; 
38 E. T. 905 ; 27 W. B. 132. 

Annotation: — Refd. Re Woolrioh, Harris v. Harris (1879), 
27 W. R. 429. 

3314. .]- — A gift in a will “ equally 

amongst all the children of B. W., the child of 
W. W. A L., his wife, A A. W., the widow of 
II. S. W., share A share alike ” is not a gift to a 
class, therefore : — Held ; there was an intestacy 
as to the share of the child of W. W., A L., his 
wife, such child having predeceased the testator.— 
lie Allen, Wilson v. Atter (1881), 44 L. T. 240 ; 
29 W. B. 480. 

Annotations: — Distd. Re Featlicrstone’s Trusts (1882), 22 
Ch. D. Ill ; Jackson, Shiers v. Ashworth (1883). *>.*i 
Ch. D. 162. Apld. Jic Wahls, Taylor r. Booth (1895), 
39 Sol. Jo. 247. Apprvd. Kingsbury i\ Waiter, [1901 J A. ( 
187. 

3315. - — — .j— Testator devised A be- 
queathed all his real A personal estate to trustees 
upon trust for A. for life , A after her death to his 
three nephews, J., T., A G., A for their respective 
heirs, exors., administrators, A assigns. J. died in 
testator’s life, G. had died afterwards an infant, 

A unmarried : — Held : the share given to .1 . 
lapsed, A the remainder therein was undisposed 
of by the will. — Jic Atkinson, Wilson v. Atkin- 
son, [1892 J 3 Ch. 52 ; 61 E. J. Ch. 504 ; 66 E. T. 
717 ; 40 W. B. 666 ; 36 Sol. Jo. 503. 

Clarkson, Public Trustee v. Clarkson, 

2 Ch. 216. 


3316 . .1 — -Be Wallis, Taylor v . 

Booth (1895), 39 Sol. Jo. 247. 

3317. .] — Testatrix by her will gave 

her residuary estate to be divided equally between 
the brothers A sisters of the tenant for life living 
at the latter’s decease A three named persons “ in 
equal shares,” A by a codicil recited that in her 
will she had directed such estate to be ” divided 
between the persons therein named.” Of the 
three named legatees one predeceased testatrix, 
another the tenant for life, A the third, together 
with one brother of the tenant for life, survived 
the latter : — Held : there was a lapse of the share 
intended for the legatee who predeceased the 
testator, as the gift was not one to a class. — He 
Venn, Eindon v. Ingram, [1904] 2 Ch. 52 ; 73 
L. J. Ch. 507 ; 90 L. T. 502 ; 52 W. B. 603. 

3318. — .] — By her will testatrix made 

the foilowing bequest : “I bequeath all my house- 
hold furniture A personal effects in equal parts to 
my nephew A nieces [children] of my late brother 
J. 1). A my sister 8. H.” : — Held: S. II. having 
died in the lifetime of testatrix, the one half part 
bequeathed to her lapsed A was undisposed of. — 
He Broadwell, Mackenzie v . Beadman (1912), 


134 E. T. 

3319. - 


Jo. 107. 


— .] — Testatrix directed her 

trustees to hold her residuary personal estate A 
the proceeds of sale of her residuary real estate 
“ in trust for all my nephews A nieces hereinafter 
named, that is to say, A. A B., the two children of 
my sister X., A C., D., E., E., A G., the five 
children of my brother Y., who being sons have 
attained or shall attain the age of twenty-one 
years, or being daughters have attained or shall 
attain that age or shall marry under that age, in 
equal shares as tenants in common”: — Held: 
this was not a gift to a class, but a gift to named 
persons, A the shares of those nephews A nieces 
who died in the lifetime of testatrix were un- 
disposed of by the will. — lie Bentley, Podmore v. 
Smith (1914), 110 E. T. 623 ; 58 Sol. Jo. 362. 

3320. .] — Testator, who died in 1921, 

by his will made in 1913, bequeathed the residue 
of his personal estate in equal shares to his 
brothers A sisters therein named ” for the benefit/ 
of themselves A their respective families.” 
Testator had only two brothers A three sisters. 
One of the legatees predeceased testator A left 
children ; of the other four, two had children ; 
another was married A had no children, A another 
was a spinster : — Held: the four legatees who 
survived testator took their four-fifths absolutely, 
A the remaining fifth in the circumstances was 
undisposed of. — lie Hill, Public Trustee v. 
O’Donnell, {1923] 2 Ch. 259 ; 93 E. J. Ch. 13 ; 


129 E T 8 9 4 

3321. - .] — Testator left his property 

on trust for sale A realisation, A thereafter gave 
A bequeathed one-tenth part to A., two-tenth 
parts to C.’s children, A the rest in tenth A 
twentieth parts to specific objects in a similar 
manner, A “ to K.£30, to E. £40, to Nonconformist 
Ministers of Diss the residue in equal shares ” 
Held : the will must be read as though after 
disposing of nine-tenths of his residuary estate he 
directed the remaining tenth charged with the 
two sums as therein provided to be divided among 
the ministers, A there was an intestacy as to the 
undivided aliquot shares of persons who pre- 
deceased testator. — He Whitrod, Burrows v . 
Base, [1926] Ch. 118 ; 95 E. J. Ch. 205 ; 134 E. T. 
627 ; 70 Sol. Jo. 209. 

3322. Tenant In common dead at date of will - 
Death known to testator.] — Clarke v . Clemmans, 
Selway V . Clemmans, No. 3130, ante . 
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3323. Gift to “ children not living.”' 

Testator gave the residue of his estate to five 
named persons A the six children of O. in equal 
shares as tenants in common. By a codicil to his 
will he declared that by the words “ the six 
children ” he meant “ the six children now living.” 
Five of the children were dead at the date of the 
will : — Held : the residue was divisible between the 
five named persons A the surviving child in equal 
shares. — Be Sharp, Maddison v. Gill, [1908] 2 
Ch. 190 ; 77 L. J. Cli. 724 ; 99 L. T. 129, 0. A. 
Annotation : — Mentd. Be Wliiston, Whiston v. Woolley, 
[1924] 1 Ch. 122. 

3324. .] — Testator, who had been twice 

married, made a general bequest of his residuary, 
real A personal estate, except wdiat belonged to 
his late wife, to trustees upon trust to sell A divide 
the proceeds amongst his six named children in 
equal shares, with a direction that the shares to 
which his children should be entitled under his 
will should be vested in them at his decease. He 
then directed his trustees to divide the personal 
estate of his late wife, to which he had become 
entitled on her death intestate, amongst the three 
named children by her. One of these three 
children, I\, was dead at the date of the will, his 
father knowing that he had been reported missing 
during the w r ar, but refusing to believe in his 
death : — Held : (1) owing to the death of P. before 
the date of the will his one-third share in the 
specific property lapsed A: fell into the general 
residue, A did not devolve upon the two cliildren 
of testator’s late wife who were alive at the date 
of the will ; (2) the one-sixth share of P. in 

testator’s real A residuary estate was, in the 
events which happened, undisposed of, A passed as 
to the real estate to testator’s heir-at-law A as 
to the personal estate to testator’s next of kin . — Be 
Whiston, Whist* >n v. Woolley, [1924] 1 Ch. 122 ; 
93 L. J. Ch. 113; 130L.T. 437; 08 Sol. Jo. 110, C. A. 

3325. Contrary Intention expressed in will— Gift 
to survivor.] — Where legacies are left to two, with 
a survivor in case of death ; if one dies in the life 
of the testator, the legacy is not lapsed, but shall 
survive. — TIounsly r. Horn sly (1730), Cas. ionp. 
King, 73 ; JVJos. 319 ; 25 K. P. 230, L. C. 

3326. - .] — Hues v. Jackson, No. 317(3, 

ante. 

3327. .] — Bequest to A. A B., with 

benefit of survivorship ; as to the moiety of B., at 
B.’s death, to A., her exors., administrators 
assigns: — Held: A. B. took as tenants in 
common, A A. having died in testator’s life, her 
share lapsed, A B. took a life interest only in the 
other moiety, wiiich fell into the residue on his 
death. — Paterson v. Holland (18(30), 28 Beav. 
347 ; 51 E. R. 399. 

3328. Direction to fall into residue.] — 

A. B. by will gave real A personal estate to a trustee 
to sell A convert A out of the moneys to pay debts, 
A to divide the residue between five persons, 
named, equally, By a codicil A. B. bequeathed 
to the issue of 8. It., one of such persons, all the 
effects which by the will she had bequeathed to 
S. It., who was stated to be dead, but if there 
should be no issue living at A. B.’s decease, or 
being such, if such effects should not be claimed by 
such issue within twelve months after her decease, 
then such effects should fall into A be considered 
as part of the residue of the personal estate. 8. It. 
never had any issue Held : 8. R.’s share of 

residue under the will was undisposed of . — Be 
Barker’s Estate, IIetiierington v. Eongrigg 
(1880), 15 Ch. 1). 635 ; 29 W. It. 281. 

Annotations : — Retd. Be Savage's Trusts (1880), 50 L. J. Ch. 
131 ; Be Ballance, Ballance t\ Lunphier (1889), 42 Ch. D. 
62 ; Be Palmer, Palmer v. Answortn, 11893] 3 Ch. 369. 

J. — VOL. XLIV. 


3329. Direction as to vesting of legacies.]- 

Testator gave the residue of his estate to trustees, 
upon trust to pay legacies, A subject thereto 
“ unto & equally amongst all the children of my 
said brother-in-law, 1)., A the said A., A I direct 
that the same shall be vested legacies at the time 
of my decease.” A. having died during testator’s 
lifetime : — Held. : the words directing the vesting 
of the legacies indicated an intention on the part 
of testator to give the whole of the residue to such 
only of the residuary legatees as should be living 
at his death. — Be Featherstone’s Trusts (1882), 
22 Ch. 1). Ill ; 52 L. J. Ch. 75 ; 47 L. T. 538 ; 31 
W. R. 89. 

Annotation : — Expld. Be Wliiston, Whiston v. Woolley, [1924] 
1 Ch. 122. 

Gift to class.] — See Sect. 10, post. 

C. Revocation of Gift to Tenant in Common. 

3330. General rule — Gift lapses.] — A. by his 

will gives the residue of his estate to three of his 
children, share A share alike, as tenants in 
common A not as joint tenants. But by a codicil 
he revoked his daughter M. from being one of the 
residuary legatees, A in lieu thereof, gave her a 
pecuniary legacy. This third shall go to testator’s 
next of kin, A does not belong to the two other 
residuary legatees, as such. — Cheslyn v. Cress- 
well (1703), 3 Bro. Pari. Cas. 246 ; 1 E. R. 1298, 
H. L. ; affy. 8. C. sub nom. Oresswell v. Cheslyn 
(1762), 2 Eden, 123, L. C. 

Annotations : — Distd. Shaw v. McMahon (1843), 1 L. T. O. S. 
381 ; Karri* v. Davis (1844), 1 Coll. 410. Apld. Humble v. 
Shore (1847), 1 Hem. & M. 550, n. Distd. Chirk r. Phillips 
(1853), 17 Jur. 888 ; Vaudrcy v. Howard (1853), 2 W. li. 
82; Fell v. Biddolph (1875), L. R. 10 C. P. 701. Apld. 
Be KadclifTo, Young v. Beale (1903), 51 W. li. 409. Distd. 
Be Whiting, Ormond v. De Launay, [1913] 2 Ch. 1 ; Be 
Wilkins, Wilkin* v. Wilkin*, [1920] 2 Ch. G3. Refd. 
Barber v. Barber (1837), 1 Jur. 957 ; Sykes v. Sykes (1868), 
3 Ch. App. 301 ; Be Palmer, Palmer v. Aneworth, [18931 
8 Ch. 869 ; Be Allan, Dow v. Ca*Haiprne, [1903] 1 Ch. 276. 
Mentd. Skrymshcr v. Northcote (1818), 1 Swan. 566 ; 
Eyre v. Marnden (1839), 4 My. & Cr. 231 ; Klborne v. 
Goode (1814), 14 Sim. 165. 

3331. .] — Boulcott v. Boulcott, No. 

2527, ante. 

3332. .] — Testator, by his will, gave 

his residuary real A personal estate to trustees 
upon trust for his five sons, as tenants in common, 
A by a codicil revoked A made void all the trusts 
in iiis will contained, concerning his residuary 
estate, so far as the same trusts related to his son 
It., or his interest therein, A in lieu thereof gave 
a pecuniary legacy upon trust for R., his wife A 
children, A if A. should have no children, he 
directed that the said legacy should sink into his 
residuary estate, but so that R.or his representa- 
tives should not take any share or interest therein : 
— - Held : testator died intestate as to the trusts 
of one-fifth share of his residuary estate, A the 
legacy was payable out of the residuary estate A 
not out of the share which was undisposed of. — 
Sykes v. Sykes (1868), 3 Ch. App. 301 ; 37 

K. J. Ch. 367 ; 16 W. R. 545, L. C. 

A nnotations : — Distd. Be Palmer, Palmer v. Answorth, [1893] 

3 Ch. 369 ; Be Dunster, Brown v. Heywood, [1909] 1 Ch. 
103 ; Be Wilkins, Wilkin* r. Wilkin*, [1920] 2 Ch. 63. 
Refd. Be Ballance, Ballance v. Lanphier (1889), 42 Ch. D. 
62. 

3333. Exception to rule — Express provision for 
survivorship.] — Testatrix left her residuary estate 
to four named persons, A., B., C., A l3., “ as 
tenants in common, A if only one of them shall 
survive me then to such one absolutely.” By a 
codicil after referring to the death of D., testatrix 
revoked whatever interest D. had in her will. 
A., B., A C. survived the testatrix: — Held: the 
gift of survivorship was intended to be general 
A not confined to the case of only one legatee 

L L 
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Wills. 


Sect. 9 . — Gifts in joint tenancy and tenancy in com - 
mon : Sub-sect. 2, C. Sect. 10 : Snbsec-ts. 1 &2.] 

dying, in any event, the revocation clause of the 
codicil must be construed as directing the residuary 
bequest of the will to be read as if D. was not one 
of the residuary legatees &, consequently, in the 
events that had happened D.’s share was not 
undisposed of but went to the other legatees. — Re 
Radoliffe, Young v. Beale (1903), 51 W. R. 409. 

3334. Will otherwise confirmed by codicil.] 

— Testator gave his residuary estate to his trustees 
to be divided equally between forty-six persons 
named in the will, & being the children, or the 
widows or children of deceased children, of his 
own & his wife’s brothers & sisters. The list 
included F. W. & T. W. By a codicil testator 
revoked the gifts in favour of F. W. & T. W., & 
in all other respects confirmed his will : — Held : 
there was no intestacy in respect of the gifts 
revoked by the codicil, & the whole residuary 
estate was divisible amongst the remaining forty- 
four persons named in (lie will. — Re Whiting, 
Ormond v. 1)e Launay, [1913] 2 Oh. 1 ; 82 

E. J. Oh. 309 ; 108 L. T. (529 ; 57 Sol. Jo. 461. 

Annotations : — Consd. He Powell, Bodvel-Roborts r. Poole, 
[191 8 1 1 Ch. 407. N.F. He Wilkins, Wilkins v. Wilkins, 

1 1 920 J 2 Oh. 63. 

— — Gift to class.] — See Sect. 10, post. 

Sect. 10.— CLASS GIFTS. 

Sub-sect. 1. — In General. 

3335. General rule— Gift does not lapse.] — Re 

Coleman & Jarrom, No. 3349, post. 

3336. Effect of revocation of share — Remainder 
take whole.] — Bequest of residue to the children 
of A., the children of B., to C., to the children of 
I)., <to to E., in equal shares. Revocation by 
codicil of the gifts to 0. Ac to the children of A., 
with a declaration that they should not. be residuary 
legatees: — Held: the gift of residue was to the 
residuary legatees as a class, notwithstanding that 
some of the individuals to take were named ; & 
the effect of the will k codicil, taken together, 
was to give all the residue to the legatees whose 
bequests were not revoked. — Clark v. Phillips 
( 1 853), 17 Jur. 886. 

Annotations : — Distd. He Chaplin’s Trusts (1803), 3 New Rep. 
192. Consd. Fell r. Biddolph (1875), L. R. 10 C. I*. 701. 
Retd. Uru kef orcl v. Drakeford (1863), 9 L. T. 10; He 
Featherstone’s Trusts (1882), 22 Ch. 1). 111. 

3337. — .] — D. by his will directed his 

trustees to divide his residuary estate into as many 
equal shares as he should have daughters who 
should survive him, or should have died in his 
lifetime leaving issue him surviving, & to appro- 
priate one such share to each such daughter, lie 
then directed each daughter’s share to be settled 
on herself & her children. By a codicil he revoked 
the gift of a share to liis daughter E. All his 
daughters, including L., survived him : — Held : the 
gift was to a class, A; therefore there was no lapse 
as to the revoked share, but the residue was 
divisible among the daughters other than L. in 
equal shares. — Re Dunster, Brown v. Heywood, 
[1909] 1 Ch. 103 ; 78 L. J. Ch. 138 ; 99 L. T. 921. 

3338. Member of class attesting will — Remainder 


take whole.] — Testator devised lands to his niece 

S. for life, & after her death to her husband J . for 
his life, & then “to be equally divided among the 
children of the above-named J. & 8., either by the 
proceeds from the sale of the properties or other- 
wise, as may bo considered most advantageous at 
the time.” There were eight children of the niece 
living at the date of the will at the death of 
testator, of whom two were respectively named 

T. & S. T. was an attesting witness to the will. 

5. was present when testator executed the will, but 
she did not sign it in his presence so as to make 
her a good attesting witness within Wills Act, 
1837 (c. 26) : — Held : the devise was to the 
“ children ” as a class, as tenants in common ; 

6, as the attesting witnesses (assuming S. to have 
been an attesting witness) were by reason of 
sect. 15 of above Act incapable of taking at the 
death of testator, they could not be reckoned as 
members of that class, & their shares, therefore, 
went to the rest of the class, the other children, 
& not to the heir-at-law. — Fell v. Biddolph 
(1875), b. R. 10 C. P. 701 ; 44 b. J. C. P. 402 ; 32 
L. T. 864 ; 23 W. H. 913. 

Annotations: — Consd. He Coleman & Jarrom (1876), 4 
Ch. D. 165. Reid. Aplin v. Stone, [1904] 1 Ch. 543. 

3339. Failure of class — Gift to named persons & 
children of another — Death of other without chil- 
dren — No lapse.] — Testatrix gave the residue of 
her estate equally between a number of persons 
whom she named, Ao such of the children of J. G. 
as were living at the date of her will. J. G. had 
died before the date of the will A had left no 
children : — Held : there was no lapse of the share 
given to the children of J. G., but the whole residue 
was divisible among the other persons named. 
— Re Spiller, Spiller v. Madge (1881), 18 Ch. 1J. 
614 ; 50 L. J. Ch. 750 ; 45 L. T. 41 ; 29 \V. R. 782. 

3340. Division of residue between two classes — 
Forfeiture of share of one of a class.] — Testator 
directed his trustees to stand possessed of the 
proceeds of sale A conversion of his residuary real 
& personal estate, ” As to three equal seventh 
parts thereof ” in trust for a class of persons living 
at his death (hereinafter called class A.) as tenants 
in common; & “As to the remaining four equal 
seventh parts thereof ” in trust for another class 
of persons living at his deatli (hereinafter called 
class B.) as tenants in common. He provided that 
if a certain event should happen in his lifetime the 
share of a certain member of class A. “ shall lapse 
At form part of my residuary personal estate.” 
The event happened Ac the share lapsed : — Hold : 
three-sevenths of the lapsed share went to the 
effective members of class A. Ac four-sevenths to 
class B. — Re Wand, Esoritt r. Wand, [1907] 1 
Ch. 391 ; 76 E. J. Ch. 253 ; 96 E. T. 424. 

Annotation : — Consd. He Powell, Bodvel-Roberts v. Poole, 
[1918 J 1 Ch. 407. 

Time of ascertaining members of class.] — See 

Part XVI., Sect. 17, sub-sect. 3, post. 


Sub-sect. 2. — Death of Member of Class in 
Eifetime of Testator. 

3341. General rule — Survivors take whole.] — 

Under a devise of land to “ the sisters ” of J., 


PART XIV. SECT. 10, SUB-SECT. 1. 

3335 i. General rule — Gift does not 
lapse.]- Wills Act. R. S. O. c. 128, 
h. 36, which provides that gifts to issue 
who leave Issue on testator’s death, 
shall not lapse, applies only to eases 
of strict, lapse, u not to the case of a 
gift to a class, such as a residuary 
bequest “ equally among my children 
share &, share alike .” — He .Sinclair, 
Clark v. Sinclair, 21 (’. L. T. 501 ; 2 


O. L. R. 319.— CAN. 

3335 ii. In the Goods of 

Prick (1891), N. 13. Dig. 314.— CAN. 

3335 iii. .1 — M'Kay v. 

[1900] 1 I. R. 213.— IR. 

3336 i. Effect of revocation of share — 
Remainder take whole.)— McArthur v. 
Stead, [1908] V. L. R. 10.— AUS. 

b. Gift to A., B. t C. & D., & on death of 


either to the survivor for life tfc children 
thereafter .] — Auger r. BEAUDRY, [1919J 
3 W. W. R. 559 ; 48 D. L. R. 356.— CAN. 

e. Construction of gift — Whether 
gift to class or personcr designates .) — 
Orford v. Orkokd, 11903] 1 I. K. 121 ; 
37 I. L. T. 119.— IR. 

PART XIV. SECT. 10, SUB-SECT. 2. 
3341 i. General rule — Survivors take 
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generally, their heirs, etc., as tenants in common, 
& not as joint tenants, one of three sisters of J. 
who alone survived at the time of tho devise made, 
A who also survived testator, is entitled to take 
the whole. But even if she had been only entitled 
to a part, whether a moiety or a third, tho residue 
would not have gone to the heir-at-law, as in case 
of a lapsed devise ; which supposes the deceased 
sisters to have been once capable of taking under 
the will ; but to the residuary legatee, to whom 
was devised certain other lands, “ A also all other 
testator’s lands, etc., not therein before disposed 
of, etc., A all other his real A personal estate what- 
soever which he might be possessed of or entitled 
to,” etc. — Dob d. Stewart v. Sheffield (1811), 
13 East, 526 ; 104 E. R. 475. 

Annotations : — Consd. Smith v. Lomas (1864), 4 Now Kep. 
318 ; Fell v. BicUlolph (1875), L. R. 10 C. P. 701. Refd. 
Picken v. Matthews (1878), 10 Ch. D. 264 ; Re Smith’s 
Trusts (1878), 9 Ch. D. 117. Mentd. Garner v. 

Hannyngton (185(5), 22 Beav. 627. 

3342. .J — Gift to B. for life, with 

remainder to tho children of B. living at his 
decease equally between them. B. died in the 
lifetime of testatrix, leaving three children, one 
of whom afterwards died in the lifetime of testa- 
trix : — Held : there was no lapse of the third part 
of the legacy by the death of one of the children 
of B. after him, A before testatrix, & the two 
surviving children were entitled to the whole 
legacy.-— Lee v. Pain (1845), 4 Hare, 201 ; 14 

L. J. Ch. 340 ; 0 Jur. 247 ; 07 E. R. 010. 


Annotations: — Folld. Cruse r. Howell (1858), 4 Drew. 215. 
Consd. Dimondr. Bostook (1875). 10 Ch. App. 358. Reid. 
Pritchard v. Norris (1855), 25 L. T. O. 8. 60 ; Re Smith’s 
Trusts (1878), 9 Ch. I). 117 ; Re Stephenson, Donaldson 
v. Bamber, [18971 1 Ch. 75: Re Whiston, Whist on r. 
Woolley (1923), 93 L. J. Ch. 113. Mentd. Bourne v. 
Hartley, Bourne v. Mahon (1854), 2 Eq. Hop. 910 ; Ben- 
ham v. Newell (1855), 2 1 L. ,J. Ch. 4 24 ; Palmer r. Newell 
(1855), 20 Beav. 32 ; Thurmill v. Raynor (1856), 4 W. U. 
404 ; Johnstone r. Harrowby (1 859). 7 W. K. 610 ; Toth am 
v. Drummond (1864), 10 Jur. N. S. 557 : Wilson v. O’Leary 
(1872), 7 Ch. App. 448 ; Whyte r. Whylo (1873), L. R. 
17 Eq. 50: Blakoy v. Latlmm (1889), 11 Ch. D. 518; 
In the Goods of H uhboek (1905), 21 T. L. R. 333. 


3343. 


■— .] — Bequest to A. B. for life 


A after his deatli to ” all the present born children 
of A. B. equally.” One of them died between the 
date of the will A the death of testatrix : — Held : 
his share did not. lapse, but. tho bequest, being to 
a class, the whole was divisible amongst those who 
survived testatrix. — Leigh v. Leigh (1854), 17 
Beav. 005 ; 23 L. ,T. Ch. 287 ; 22 L. T. O. S. 270 ; 
18 Jur. 115 ; 2 W. B. 205 ; 51 E. R. 1170. 


Annotations : — Consd. Cruse r. Howell (1858), 4 Drew. 215. 
N.F. Spencer v. Wilson (1873), L. R. 16 Eq. 501. Folld. 
DIniond v. Rostock (1875), 10 Ch. App. 358. Refd. 
Re Smith’s Trusts (1878), 9 Ch. D. 117; Re Bentley, 
Podmoro t\ Smith (1914), 58 Sol. Jo. 362. 

— Olney v. Bates, No. 3232, 

ante. 

3345. — — - -.] — Testator gave after the 
death of A., one of his children, to such of his 
other children as should be living at the death of 
A. : — Held : this was a gift to a class ; A one of 
the children having died before testator, the 
survivors took the whole. — Cruse v. IIowell 
( 1858), 4 Drew. 215 ; 0 W. R. 271 ; 62 E. R. 83. 

Annotation : — Con3d. Dimond v. Bostook (1875), 10 Ch. App. 
358. 


3346. — .] — Testator, having live 

daughters, gave a legacy to one A the residue to 


the remaining four (by name) “ & their issue,” 
but he afterwards directed that any subsequent 
born daughters A their issue should be entitled to 
equal shares with the four daughters. One of the 
four died without issue in the life of testator : — 
Held : there was no intestacy, tho daughters took 
as a class, A those who survived took absolutely. — 
Re Stanhope’s Trusts (1859), 27 Beav. 201 ; 54 
E. R. 78. 


Annotations : — Folld. Re Jackson, Shiers v. Ashworth (1883), 
25 Ch. D. 162. Refd. Re Chaplin’s Trusts (1863), 33 
L. J. Ch. 183; Drakoford v. Drakeford (1863), 9 L. T. 
10 : Re Featherstone’s Trusts (1882), 22 Ch. D. Ill ; 
Kingsbury v. Walter, [1901 ] A. C. 187; Re Couldcn, 
Coulden v. Coulden, [1908] 1 Ch. 320. 

3347. .] — Devise to five in fee, to be 

equally divided between them, “ if more than one.” 
One died in the testator’s life : — Held : there was 


no lapse, but the four survivors took equally. — 
Handers v. Ashford (1800), 28 Beav. 009 ; 54 
E. R. 500. 


Annotation : — Refd. Re Bentley, Podmoro v. Smith (1914). 

58 Sol. Jo. 362. 

3348. .] — E. M., by her will, gave her 

residue in trust as follows : “ For all the nephews 
A nieces in the first degree of relationship to my 
late husband, E, B., who were living at the time 
of his decease, excepting the said E., R. A .T. B., 
in equal shares as tenants in common. At the 
date of tho deatli of testatrix's husband there 
were nine nephews A nieces who answered this 
description. One of those had died before the 
date of the will, whether with or without testatrix’s 
knowledge did not appear, A another died subse- 
quently ill her lifetime : — Held : the residuary 
gift in the will of testatrix was a gift to a class, A 
the fund must be divided into sevenths amongst 
those who survived testatrix.— -Dimond v. Bostock 
(1875), 10 Ch. App. 358 ; 33 L. T. 217 ; 23 W. R. 
551, L. .T.T. 


Annotations Consd. Fell v. BicUlolph (1875), L. R. 10 C. P. 



Refd. 

362. 


Re. Bentley, Podmoro v . Smith (1914), 58 Sol. Jo. 


3349. 


.] — Testator devised five free- 


hold houses to “ all A every the children of my late 
brother J. C. who shall be living at my decease or 
who shall have died in my lifetime leaving issue 
living at my death in equal shares.” By a codicil, 
after reciting that some of the children of his late 
brother J . C. had lately died without issue, testator 
revoked his previous devise, A devised one of the 
houses to A., A the remaining four in the same 
terms as the original devise. Four children of 
J. C. were living at the testator’s death, A one 
other child died in testator’s lifetime leaving 
children at testator’s death : — Held : the four 
children who survived testator took the whole 
properly. 

Where there is a gift by testator to a class, the 
rule is that those members of the class who are 
at his death capable of taking, take the whole, the 
gift being construed as showing an intention on 
the part of testator that the class shall take so far 
as the law allows . — Re Coleman A Jarrom (1870), 
4 Ch. D. 105; 40 L. J. Ch. 33; at/6. nom. Coleman 
17. Jarrom, 35 L. T. 614 ; 25 W. R. 137. 
Annotations: — Apld. Re Ofncr, Samuel v . Ofner (1908). 99 

L. T. 813. Refd. Aplin «7. Stone, [1904] 1 Ch. 543. 


whole.]— TTurst t\ Hurst (1886), 12 
V. L. R. 93. — AUS. 

3341 11. .1 — Heron v. 

Walsh, 3 Gr. 606.— CAN. 

3341 ill. .] — Re Williams 

(1903), 23 C. L.T. 156; O.L.R.345 ; 2 
O. W. R. 47.— CAN. 

Iv. — — .] - 


(1904), 24 C. L.T. 399; 8 O.L. R. 599 ; 
4 O. W. H. 414— CAN. 

3341 v. -.] — Re Guthrie 

(1924), 56 O. L. R. 189.— CAN. 

3341 vi. .]— Re Banks* 

Will, Public Trustee v. Eaves, 20 
N. Z. L. R. 436. -N.Z. 

3341 vii. .] — Sturrook v. 




117 ; 16 Sc. Jur. 100. — SCOT. 

d. Construction of gift to legatee or 
his executors. ] — Testator directed that 
a charge on his estates should, according 
to a previous appointmont. be paid 
to his younger sons or their exors.** 
in equal shares. He bequeathed a 
legacy to be divided among hiB sons, & 

L T, 2 
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Sect, 10 . — Class gifts : Sub-sect . 2. Sect, 11. Part 
X V. Sects. 1 & 2.] 

3350. .] — Be Jackson, Shiers v. 

Ashwoiith, No. 3234, ante. 

3351. .] — Be IIarvey’s Estate, 

Harvey v. Gillow, No. 3235, ante . 

3352. ~ .] — Testator appointed “ his 

wife A his niece A.” extrixes., & gave them pro- 
perty in trust for his wife, who survived him, for 
life & after her death for “ A.” A the child or 
children of his sister B., who should attain the age 
of twenty-one years equally to be divided among 
them as tenants in common.” At the date of the 
will A. was nearly twenty -one ; she died in 
testator’s lifetime. At the death of the tenant for 
life B.’s children had attained twenty-one : — Held : 
the bequest to A. did not lapse, since upon the true 
construction of this particular will testator’s 
intention appeared to be to make one class of 
nephews & nieces, so that if any of them died in 
his lifetime the survivors should take. — K ingsbury 
v. Walter, [1901] A. 0. 187 ; 70 L. J. Oh. 546 ; 
84 L. T. 607, H. L. ; affg. 8. O. sub iiom. Be Moss, 
Kingsbury v. Walter, [1890] 2 Oh. 314, C. A. 
Annotations : — Consd. Be Venn, Lindon v. Ingram, [1904] 

2 Ch. 62. Apld. Be Scorer, Burtt v. Harrison (1924), 1)4 
Tj. ,T. Ch. 190. Refd. Capes v. Dalton (1902). 80 L. T. 1 29 ; 
Kekewich v. Barker (1903), 88 L. T. 130 ; Be Harper, 
Plowman v. Harper, [1 914 J 1 Ch. 70. 

3353. .] — Testator by his will be- 

queathed his residuary personal estate to trustees 
upon trusts for the benefit of his daughter for life, 
A for her issue, A, in the event of the failure of 
issue,” in trust for G. B., his sister M. B., A the 
children now living of H. II. who being male shall 
live to attain the age of twenty -one years, or being 
female shall live to attain that age or marry, A 
if more than one, in equal shares.” The daughter 
died unmarried. At the date of the death of 
testator there were four children of K. II. living, 
who all attained the age of twenty-one years 
Held : the gift was a gift to a class, A that the fund 
was divisible in equal sixths between G. B., M. B., 

A the four children of It. II. — Kekewicii v. 
Barker (1903), 88 L. T. 130, H. L. 

3354. .'j — Testatrix drew up her will 

herself, A it was as follows : “ To my brother A 

sisters in equal shares I give A bequeath three 
parts of all I possess in money A securities . . . ” : 
— Held : the gift of the three parts was a class gift 
A took effect in favour of the two surviving sisters. 
— Be Scorer, Burtt v. Harrison (1924), 91 
L. J. Ch. 190 ; 132 h. T. 529. 

3355. Gift of residue to executors.] — 

(1) A bequest, after various legacies given, was 
made, of the whole of testator’s real A personal 
estate, into the hands of two persons, as his sole 
exors., “ in trust to dispose of the whole,” according 
to testator’s directions, with a concluding bequest 
in these words : “ To my two exors., whom I 

appoint to this purpose, in trust to see the above 
fulfilled, I bequeath ten guineas, together with all 
the rest residue of my estate, whether real A 
personal, wherever deposited, after my funeral 
expenses, debts, or incidental charges attending the 
performance hereof are paid by them, my said 
exors.” One of the exors. died in testator’s life- 
time, the other survived him seventeen days A 
died, having made his will appointing exors. 
On the hearing of a cause, by bill filed against the 


exors. of the surviving exor. of the original testator, 
by the next of kin, praying to bo declared entitled 
to the general residue (many of the legatees having 
died in the lifetime of the testator) : — Held : the 
exor. of the first testator was, under the circum- 
stances, not precluded by having done no act in 
his lifetime, manifesting his intention to take on 
himself the burthen of the execution of the will ; 
A under the words of the will he A his exors. were 
entitled to the lapsed legacies, A to the whole of 
the residue, from whatever cause arising, bene- 
ficially, A not as trustees. 

(2) Qu. : whether exors., when entitled to a 
general residue as exors., are entitled to that part 
of it which arises from legacies that have lapsed. 

(3) The survivor of two exors., to whom a residue 
is bequeathed, is entitled to the whole, the other 
exor. having died in the lifetime of testator. — 
Parsons v. Safeery (1821), 9 Price, 578; 147 
E.R. 187. 

3356. .] — A bequest of residue 

“ to my exors. hereinafter named, to enable 
them to pay my debts, legacies, funeral A testa- 
mentary charges, A also to recompense them for 
their trouble, equally between them,” followed 
by the appointment of three persons as exors., is 
a gift to those persons as a class in their official 
character ; A, therefore, one having died in the 
lifetime of the testator, the whole residue vests 
in the two survivors. — Knight r. Gould (1833), 

2 My. A K. 295; Coop. temp. Brough. 240; 39 
E. K. 956, L. C. 

Annotations : — Distd. Barber v. Barber (1838), 3 My. & C'r. 
688 : Havcrpal v. Harrison (1843), 13 L. J. Ch. 3D. Expld. 
Be Gibson (1801), 2 John. He II. 066. Distd. Iloare v. 
Ohsornc (1804), 33 L. J. Ch. 680 ; Be Smith’s Trusts 
(1878), 9 Ch. D. 117. Refd. Fell v. Biddolpli (1876), 
L. It. 10 C. P. 701. 

3357. Settlement of share in favour of grand- 
children.] — Testator bequeathed his residuary 
estate in trust for all A every his children A child 
then born A thereafter to be born, who being a son 
or sons should attain the age of twenty-one years, 
or being a daughter or daughters should attain 
or marry under that age, in equal shares as tenants 
in common ; A if there should he but one 

such child, then the whole in trust for that one 

child. Testator declared, that t he share to which 
each of his daughters on her attaining the age of 
twenty-one years, or marrying under that age, 
should become entitled under the trusts aforesaid 
should be held by the trustees in trust for such 
daughter for her life A afterwards for her children : 
— Held : t-lie children of a daughter who died in 
the lifetime of the testator (lid not take any 
interest. —Stewart v. Jones (1859), 3 De G. A J. 
532 ; 33 L. T. O. S. 11 4 ; 5 Jur. N. 8. 229 ; 7 

W. R. 184 ; 44 E. R. 1373, L. 0. 

Annotations : — Dbtd. Be Potter’s Trust (1869), L. It. 8 Eq. 
62; Be Spcakman, Unsworth v. Speakman (1876), 4 
Ch. D. 620. Distd. Be Plnhorne, Moreton r. Hughes, 
11894] 2 Ch. 276 ; Be Walter, Turner v. Walter (No. 2) 
(1912), 66 Sol. Jo. 632. Refd. Be Hayward, Creery v. 
Lingwood (1882), 30 W. It. 315 : Be Roberts, TurJeton r. 
Bruton (1885), 30 Ch. D. 234. 

3358. Effect of proviso against lapse — Share of 
deceased member to go to executors.)- Asuinall v. 
Duckworth, No. 3211, ante. 


Sect. 11.— EFFECT OF LAPSE. 

Sec Part XI f., Sect. 6, ante. 


all rents & arrears of rent, money in 
the funds, etc., & all charges on his 
estates which he had paid, or might 
ay, in trust to his exors. (at Ids 
lsposal), to be paid in equal shares 
among his “ younger sons or their 
exors.”: — Held: the administratrix 
of a younger son.alive at the date of the 


appointment, but who died bofore the 
date of the will, was entitled to a share 
of the latter bequest, in her representa- 
tive capacity. — M axwell r. Maxwell 
(1868), 2 I. Ji. Eq. 478.— IR. 

e. Death of all members of class — 
Issue take whole.] — Mowbray v. 
Scouoall (1836), 2 I8h. & Macl. 


306.— SCOT. 

f. Exception to rule .] — In the case of 
gifts to children as a class, as tenants 
in common, the sharesSof members of 
the dass dying before testator do not 
pass to the issue of those dying. — Be 
Mom (1907), 9 (). W. R. 858 ; 14 
O.L.ill. 541. -CAN. 
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Part XV. — Powers. 


Sect. l.~— IN GENERAL. 

Powers of appointment generally.] — 

Powers, Vol. XXXVII., pp. 380 rt seg. 

Application of rule against perpetuities.] — See, 
generally , Pp:rpetuities, Vol. XXXVII., pp. 107- 
117, Nos. 410-480. 

Power to revoke settlements.] — See. Settle- 
ments, Vol. XL., p. 549, Nos. 903, 908-912. 


Sect. 2.- CREATION OF POWERS. 

3359. Power to jointure.] — Lead V Nashe’s 
Case (1589), 1 Leon. 147 ; 71 E. R. 130. 

Annotations : — Refd. Re Bolton Estates, Bussell v. Meyrick, 

11903] 2 Ch. 461 . Mentd. Wilson v. Sewell (1706), 1 Wm. 

Bl. 617 ; Goodtitlo v. Funucun (1781), 2 Pong. K. B. 56;') ; 

Boe d. Bruno v. Prideaux (1808), 10 East, 158. 

3360. .] — Under 27 Hen. 8, c. xvi, A Bolton 

Estates Act, 1863 (c. vi), M. was tenant in tail of 
an undivided third share of the Bolton estates. In 
May, 1901, M. executed a codicil to his will whereby 
he purported in exercise of the powers contained 
in the two private Acts, & of all other powers, 
enabling him in that behalf, to appoint the income 
of his third or other share in the Bolton estates 
for the jointure of his widow, lie died in Mar. 
1902: — Held: the jointure might be created by 
testamentary instrument; V therefore testator 
had power by will or codicil t o appoint- the income 
of the entailed estat es for the jointure of the widow, 
A such power was well exercised in her favour.™ 
Be Bolton Estates, Bussell v. Meykiok, [1903] 
2 Ch. 461 ; 72 L. .T. Ch. 605 ; 88 L. T. 851 ; 52 
W. II. 87 ; 47 Sol. Jo. 637, C. A. 

Annotation : — Refd. 7 ic Bolton Estates Act., 1866, 1 1001] 

2 Ch. 281). 


3361. Power to same donee under two 

wills — Whether power cumulative.] - - Testator 
devised his (‘states to ids eldest son for life, 
with power to charge them with a jointure 
of £600 a year, A to raise portions for younger 
children not exceeding a certain amount. The 
brother of testator died some time after, A 
devised his estates “ upon A for V subject to 
the like uses, A to, for, A upon the like trusts, 
powers, provisions A limitations, A to A for the 
like intents A purposes as testator’s late brother 
by his will had devised, given, or directed of A 
concerning his estates.” By virtue of the powers 
contained in the last testator’s will, the tenant for 
life granted to his wife a jointure of £100 a year 
in addition to the £600 a, year which he had power 
to appoint to her under the will of the first testator : 
— Held : tho words of reference did not multiply 
the charges, A the widow was not entitled to t he 
additional £100 a year. — Lekjji v. Lkiu.ii (1870), 22 
L. T. 837; 18 W. R. 991. 


3362. Power to dispose of Interest in partnership 
— Use of words ‘‘name or appoint.”] — (1) In a 

partnership deed it was stipulated that testator’s 
interest in the partnership concern after his death, 
A during the term of the partnership, should go 
1-0 such persons as lie should by will name or 
appoint, A in default of appointment, that it should 
devolve to his wife ; in case of her death, to his 
children in equal shares ; & in case of the death 
of all his children to his exors. or administrators : — 
Held : the true construction of this is not to 
create a technical power of appointment, but to 
reserve to the t-cstator an absolute power of dis- 
position by will. 

(2) Testator made a will, not containing any 
allusion to the power, by which he gave all his 
estate A effects to one of his children : — Held : 
his interest in the partnership passed by this 
bequest-. — Ponton v. Dunn (1830), 1 Russ. & M. 
402 ; 39 E. R. 155. 

Annotation Consd. Re Fla veil, Murray v. Flavell (18S3), 

25 Ch. I). 89. 

3363. Property to be subject to “ disposition M 

of donee.] — Testator gave the residue of his per- 
sonal estate to trustees in trust for his wife for 
life, A after her death, to his daughter, who was 
an infant at his death : “ the same to be always 
considered as vested in her upon her attaining 
twenty-one, A to be subject to her disposition 
thereof ” ; A, by a subsequent clause, testator 
gave the property over, in case his daughter should 
die under twenty-one, or without disposing of the 
property by her will i—IIeld : the daughter was 
entitled to the property, not absolutely, but only 
for lifo with a power to dispose of it by will. — 
B orton V. Borton (1819), 16 Sim. 552 ; *18 L. J. 
Ch. 219 ; 13 L. T. O. S. 5 ; 13 Jur. 247 ; 60 E. R. 
989. 

_ tnnetotion : — Distd. Holmes v. Godson (1856), 8 Do G. M. 

AO. 152. 

3364. Power of appointment.] — C ivil v . Rich 
(1679), 2 Rep. Ch. 141; 1 Cas. in Ch. 309; 21 
i :. R. 610, L. C. 

Annotation Refd. Boulger v. Smith (1851), 17 L. T. O. S. 

217. 

3365. .] — (1) Gift to wife for life, “to he 

disposed of, at her death, amongst my children as 
she shall think proper ” : — Held : to confer a 
power to appoint, by will, amongst his children 
living at her death, A an implied gift in default of 
appointment. 

(2) Testatrix having property of her own, & a 
power to appoint to her children other property 
of which she was tenant for life, gave “ the whole of 
the residue of her property,” etc., “ except her 
freehold property,” disposed of by a con- 
temporaneous codicil, to A. The excepted free- 
hold property was part of the subject of the power : 
— Held : in consequence of the exception, tho 


PART XV. SECT. 2. 

3359 i. Power to jointure .1 — -The execu- 
tion of a power to appoint a jointure & 
portions for children by deed, supported 
in Equity, though executed by will. — 
Mills v. Mills (1842), 8 I. Eq. E. 192.— 
1R. 

3364 i. Power of appointment ] — Where 
nn express estate for life only is given 
by will, followed by words showing that 
Iho devisee can dispose by means 
taking place at death, the latter gives 
a power only, especially in tho case of 


power by her will in which she directed 
payment of her debts, etc., gave to a 
son “ the sum of one thousand dollars,*' 
to certain of her children “ the sum 
of one dollar each ” A to a daughter 
” all tho residue of my real A personal 
estate.*’ — Rc IIit,l Estate, 11921] l 
W. W. R. 217 ; 56 D. L. It. 7 11. —CAN. 

3364 iii. .1 — Bai Motivahoo v. 

Bai Mamoohai (1897), ] 3 T. L. R. 307, 
1*. C.— IND. 

3364 iv. . ] — Mahim CHANDRA 

Sark An t. Hari Kumari Dasi (1914), 
l. L. It. 42 Calc. 561.— IND. 


female devisees. — J ohnston v. Bkophy 
(1878), 4 V. L. K. 77.— AUS. 

3364 ii. .J — Testator gave to his 

wife bis farm (which was all his real 
estate) A all his personal property “ dur- 
ing her natural life,” Athen provided” at 
her death if she make no will all my real 
estate A personal property is to be sold 
A equally divided, among my surviving 
children ” : — Held : the will gave to 
testator’s wife a life interest in all his 
property & impliedly conferred upon 
her a general power of appointment by 
will A tho wife had exercised such 
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Sect. 2. — Creation of powers, Seels. 3 & 4 : Sub- 
sect. ],] 

residue of the property subject to the power 
passed. 

(3) Testatrix had ground rents of her own, &; 
ground rents of which, under the will of her 
husband, she was tenant for life with power to 
appoint to her children. By her will, she gave a 
son an annuity, payable “ out of my ground rents.” 
The ct. having held, on another clause of her will, 
that “ my property ” included the husband’s also, 
came to the conclusion that “ my ground rents ” 
also included the husband’s. — R eid v . Reid (1858), 
25 Beav. 469 ; 53 E. R. 716. 

Annotations: — As to (l) Folld. Freeland v. Pearson (1867), 

L. K. 3 Eq. 058. Befd. Humble v. Bowman (1877), 47 

L. J. Ch. 62. As to (2) Reid. He Goulding’s Sottlmt., 

Dobell v. Dutton (1899), 48 W. It. 183. Generally, Mentd. 

Swete v. Tindal (1874), 31 L. T. 223. 

3366. -.] — A Parsee by his will, after giving 

to his wife a life interest in liis property, directed 
as follows : “ & in her lifetime, keeping God A 
Meher I) aver (the Dispenser of Justice) before her 
mind, my wife shall duly, as I have directed her 
orally, <te according to the times, make her will, & 
all my heirs . . . shall duly act agreeably to the 
same ” : — Held : the clause did not mean that 
testator’s wife should dispose of the estate accord- 
ing to oral directions given by testator, but accord- 
ing to her own discretion, & accordingly the wife 
had a valid general power of appointment. — 
Shirinbai v. Ratanbai (1921), L. R. 48 Ind. App. 
69 P. 0 

.] — See , generally , Powers, Vol. XXXVII., 

pp. 386, 387, Nos. 14-21. 


Sect. 3 . — CONSTRUCTION OF POWERS. 

3367. Whether In nature of trust — Recommenda- 
tion to have due regard to specified objects.] — A 

devise to A. for life, with liberty to leave the same to 
whom she thought most deserving of it, recom- 
mending to her to have a due regard to testatrix’s 
mother’s relations, is not mandatory as to the 
objects of the appointment. — R andal v. Reared 
( 1793), 1 Anst. 124 ; 145 E. R. 820 ; subsequent 
j proceedings (1794), 2 Anst. 363. 

.] — See , generally , Powers, Vol. XXXVII., 

pp. 523-532, Nos. 1135-1233. 

3368. Whether exclusive or distributive — Power 
to appoint among children.] — Voluntary bond to 
pay to & among all such child or children of A. in 
such parts, etc., as the obligor should by deed or 
will appoint ; & for want of appointment, A as to 
what should be unappointed, to & among all such 
child or children of A. as might survive the obligor. 
Appointment by will of the wiiole fund to one of 


six children established. — Woburn v. Tanner 
(1800), 5 Ves. 218 ; 31 E. R. 555, L. 0. 

Annotation: — Apld. Tanner v. Babbage (1836), 4 L. J. Ch. 

101. 

Or their issue.] — Power to 
appoint, amongst testator’s present or future 
grandchildren or their respective issue, does not 
authorise the donee to exclude the children of a 
deceased grandchild, who were living at the donee’s 
death. — Garthwaite v . Robinson (1827), 2 Sim. 
43 : 57 E. R. 706. 

Annotation : — Dbtd. He Veale’s Trusts (1876), 4 Ch. D. 61, 

3370. — — .] — Testatrix bequeathed 

a fund to her daughter for life, & after her death 
to As amongst- the other children of the testatrix 
or their issue, in such parts, shares, & proportions, 
manner <fc form, as her said daughter should by 
deed or will appoint : — -Held : tho daughter’s 
power was exclusive & not distributive merely. — 
Re Veale’s Trusts (1877), 5 Ch. D. 622 ; 46 
L. J. Cli. 799 ; 36 L. T. 634, C. A. 

Annotation : — Refd. Chambcrluin v. Naplor (1880), 15 Ch. D. 

614. 

3371. Whether ambulatory during life of donee 
of power — No property passing to donee.] — 

Perrott v. Perrott, No. 3441, post. 

3372. Settlement to pay income during life of 
wife — As wife should from time to time appoint — 
Whether power extends to disposal by will.] — 

The marriage settlement of E. L., a lady entitled 
to various species of property, both real & personal, 
after vesting it- in trustees, declared the following 
trusts : That the trustees do Ac shall, during the 
life of the said E. E. pay & apply the annual 
produce of the said trust moneys, etc., to such 
person or persons as the said E. L. notwithstanding 
coverture, by any writing or w ritings signed by her 
with her own hand, shall appoint, with clause 
against anticipation, Ac, in default of appointment, 
to her separate use ; after the decease of E. E. 
upon trust to pay an annuity of £500 to the 
intended husband. “ Ac, subject to the trusts 
aforesaid all the said several trust moneys, stocks, 
funds, securities, & premises, Ac all annual product 1 
Ac yearly rents Ac produce which may remain un- 
applied at the decease of the said E. L. shall, after 
her decease, remain upon the trusts following.” 
After the marriage the income was received by the 
trustees, part of it was remitted by them to E. L. 
Ac the surplus was, by the direction of E. L., paid 
into a bank in the names of the trustees, A yearly 
accounts were submitted by them to E. L. E. L. 
by her will, gave to her husband all the money 
which might be in the house at the time of her 
decease, as well as any other savings which she 
might have made out of her income from the time 
of her marriage. At the time of E. L.’s death 
there was in the house a considerable sum of 
money ; Ac there w T as standing in the names of her 
trustees at the bankers a much larger sum : — 


g. Power of sale. ] — McIsaao v. 
Beaton (1905), 38 N. S. li. 60 ; 37 
8. C. H. 143.— CAN. 

h. — lie Fox, 8 O. K. 489. — 

CAN. 


j. .] — Testator gave to his wife 

certain land, to be at her disposal 
during her natural life, & to his son tho 
reversion of all his property that this 
mother might not have disposed of in 
her lifetime : — Held : that she had the 
power, during her life, of disposing of 
the estate by any conveyance in fee or 
otherwise. — Doe d. Anderson v. 
Hamilton, 8 IT. C. It. 302.— CAN. 


k. Intention of testator — Pow* 
(ineiloQous to power of appointment- 
Ontario law.]— He Hewitt & Hewti 
(1918), 14 O. W. N. 300 ; 43 I). L. 1 


716— CAN. 

l. Power to disjwsc of sum of 
money during lifetime only — Effect of 
attempted disposal by will. 1 — Barr’s 
Trustees v. Bark’s Trustees (1891), 
18 R. (Ct. of Seas.) 541 ; 28 Sc. L. K. 
387.— SCOT. 

PART XV. SECT. 3. 

m. Whether w<rrds of power directory 
or precatory. 1 — Testator devised thus: 
“All the residue of my property, real 
& personal, I devise to my wife, re- 
questing her to will the same to our 
children, as she shall think best." The 
widow devised the whole of the pro- 
perty to one child out of a number : 
— Held : the words used wore directory, 
not precatory only ; 8c tho widow was 


bound to divide lier property among 
all tho children, although she might, in 
her discretion, give personalty to one 
8c realty to another. — Finlay v. Fel- 
lowes, 14 Gr. 66. — CAN. 

n. Power of advancement.] — Where 
tho will gave to the trustees a power 
of advancement in favour of testator’s 
sons the power was exercisable during 
the continuance of the life estate, but 
any son in whose favour an advance- 
ment was made was chargeable with 
interest thereon at the rate of live per 
centum. — He Findlayson, 5 B. G. li. 
517 —CAN. 

o. Appointment given to wife in 
default of direction by husband — Effect 
of.] — When a settlement gives the wife 
surviving the husband a power to 
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Held : the money in the house passed by the will 
to the husband, but that the money at the bankers 
must be considered as “ unapplied ” at her decease ; 
A, therefore, subject to the trusts of the settle- 
ment, the ct. being of opinion that E. L. had not 
a testamentary power of directing the application 
of the income. — J ohnstone v . Lumb (1846), 15 
Sim. 308 ; 15 L. J. Oh. 380 ; 10 Jur. 009 ; 00 E. R. 
037. 

3373. Whether genera! or restricted.] — M. B. 

being seised in fee of certain premises, A being 
also possessed of certain stock, by a deed of 
settlement prior to her marriage with J. O., assigned 
the said stock in trust, after marriage, for her 
separate use, or to such person or persons as she 
should by deed appoint A conveyed her said real 
property in trust for herself until her marriage 
with J. C. A then to her separate use during their 
joint lives ; &, after her decease, to the use of 
her husband J. C. for life ; A after his death, “ to 
the use of the child A children of the said M. B. 
by the said J. C. or other person or persons, A 
for such estate, A subject to such powers A pro- 
visions as the said M. B. should, notwithstanding 
her said intended coverture, by deed appoint ” : — 
Held : that such power of appointment was not a 
general one, but could be exercised in favour only 
of the child or children of M. B. by J. C. or other 
after-taken husband. — Doe d. Beech v. Nall 
(1851), 0 Exch. 102 ; 20 L. J. Ex. 101 ; 155 E. R. 
472. 

3374. .] —Testator devised an estate upon 

the same trusts, etc., as his wife, by her will, 
should declare “ with respect to the disposition 
of her residuary personal estate.” The widow 
bequeathed the estate to A., A her residue to B., C. 
A D. : — Held : the widow had an absolute, A not 
a restricted power, A the estate did not pass with 
the widow’s residue, but belonged to A. — Bristow 
v. Skirrow (No. 1) ( J 850), 27 Beav. 585 ; 1 L. T. 
180 ; 5 .Tur. N. S. 1370 ; 54 E. B. 232. 

3375. Gift of moieties to two daughters — Power 
to each to appoint one moiety of her share absolutely 
— Other moiety to follow trusts of other daughter’s 
moiety.] — Testator bequeathed his residuary estate 
upon trust as to one moiety for his daughter M. for 
life, A in default of issue of M. upon trust as to one 
half part thereof as 31. should appoint, A in 
default of appointment over, A as to the other half 
part of such moiety, upon the same trusts as were 
thereinafter declared concerning the other moiety 
of his residuary estate ; A he proceeded to declare 
precisely similar trusts of the other moiety, sub- 
stituting the name of liis daughter E. for that of 
M. Both M. A E. exercised their powers of 
appointment, A died without issue : — Held : each 
appointment effectually disposed of one moiety of 
testator’s residuary estate. — -Atkinson v. Jones 


(1859), John. 240 ; 28 L. J. Ch. 753 ; 5 Jur. N. S. 
701 ; 70 E. R. 415. 

Annotations : — Refd. Lightfoot v. Burstall (1863), 1 Hem. 
& M. 546 ; Crawshaw v. Crawshaw (1880), 14 Ch. D. 
817. 

Construction of powers of appointment generally.] 

— See Powers, Vol. XXXVII., pp. 387-405. 


Sect. 4. — EXERCISE OF POWERS. 

Sub-sect. 1. — In General, 

Exercise of powers generally .! — See Powers, 
Vol. XXXVII., pp. 405-480. 

3370. Exercise a question of intention.] — This is 
always a question of intention whether the party 
meant to execute the power or not. Formerly it 
was sometimes required that there should be an 
express reference to the power. But that is not 
necessary now (Sir Wm. Grant, M.R.). — Bennett 
v. Aburrow (1803), 8 Ves. 009 ; 32 E. R. 492. 

A nnotations : — Apld. Davies v. Davies (1858), 28 L. J. Cb. 

102. Refd. Doe d. Nowell v. Roake (1825), 2 Bing. 497 ; 

Ilougham v, Sandys (1827), 2 Him. 95 ; Lemprioro r. 

Valpy (1832), 5 Sim. 108 ; Re 31111s, 31111s v. 31111h (1886), 

34 Cb. D. 186. 

3377. .] — Undoubtedly the question whet her 

the clause operates as an appointment under the 
settlement is one of intention (Fry, J.).—Rg 
Greaves’ Settlement Trusts (1883), 23 Ch. D. 
313 ; 52 L. J. Ch. 753 ; 18 L. T. 414 ; 31 W. R. 
807. 

Annotations : — Mentd. Re Cleveland's S. E., [1893] 3 Ch. 244 ; 

Basset v. St. Levan (1894), 71 L. T. 718. 

3378. — — How intention ascertained.] — In the 

execution of powers, the material object to be 
attended to is the intention of the person creating 
the power ; A that intention is to be collected 
from the words of the will, or other instrument, 
giving the power, according to the ordinary & 
common acceptation of the words, A not according 
to any legal or technical exposition of them ( per 
Our. ). — Griffith v. Harrison (1 792), 4 Term Rep. 
737 ; 100 E. R. 1274 ; previous proceedings (1791), 
3 Bro. 0. C. 410, L. C. 

Annotation : — Refd. Routledge v. Dorrll (1794), 2 Vos. 

357. 

— * .]—Sec, also, Powers, Vol. XXXVII., 

pp. 431-402. 

3379. Confirmation of will exercising power — 
Effect of.] — A., having no issue, A being tenant in 
tail under the will of G., with remainder to B. A 
C. for life, remainder to the heirs of their bodies 
for such estates A in such proportions as they or 
the survivor should appoint, A in default of such 
appointment, remainder to the heirs of the body 
of B., with remainders over ; made his will, 
whereby, after devising certain estates to trustees 
to sell A apply the purchase-money amongst 

b. — Fund settled on husband for 

life — Several legacies bequeathed there- 
out .1 — Hickson v. Wolfk (1858), 9 
1. Ch. H. 144.-— IR. 

o. — — Appointment by will <C* codicil. ] 
-- -Cronin v. Roche (1858), 8 X. Cb. R. 
103.— IR. 

d. .] — A lady executed a settle- 
ment. conveying to her sisters the 
whole means 8c estate, heritable A 
movable, which should belong 1 to her at 
her death ; afterwards her uncle died, 
whose settlement directed his trustees 
to pay her an annuity of £100, “ A 
with power to her, by will, or other 
deed under her band, to dispose of A 
convey as 8he may think propor, after 
her decease, the capital sum of £2,000, 
to be set apart by my trustees for 
answering her annuity, A which sum 
my trustees are directed to pay in the 
way she may order A appoint " : — 


appoint by will, in default, of direction, 
limitation, or appointment by the 
husband, the legal eiVect of such pro- 
vision is, to give tho wife a power to 
appoint, in respect of any portion 
unappointed by the husband, or not 
completely or validly appointed by 
him. — Exp. Bernard, G 1 Ch. U. 133 ; 
9 Ir. Jur. 226.— IR. 

p. Whether exclusive or non-exclusive.] 
— Re Bromiikad’s Trusts, [1922] 1 
i. It. 75.— 

> q. Whether exclusive, or distribu- 
tive.] — A. bequeaths certain property 
to 13., C., A D. for their successive 
lives, A after death of D. “ to his sons 
at own disposal,” D. exercises the 
power In favour of one son. In a 
proceeding to obtain a construction of 
the will : — Held : the power of appoint- 
ment was not exclusive A all the sons 
living at the death of D. take equally. 


Re Bi.undon, Blundon v. Blundon 
(1906), 9 Niki. L. R. 178.— NFLD. 

PART XV. SECT. 4, SUB-SECT. 1. 
3376 i. Exercise a question of inten- 
tion ,.l — Mykes v. Carroll, [1903] 1 1. K. 
17 ; 36 l. L. T. 125.— IR. 

r. Joint power of appointment — 
Whether survivor may exercise. ] — Re 
Himonton (1920), 48 (), L. R. 41 ; 54 
D. L. R. 399 ; 18 O. W. N. 331.— 

CAN. 

t. .] — Batkrhon’s Trus- 
tees v. Etnlay, [1918] S. C. 713; 55 
He. L. It. 759 ; [1918] 2 S. L. T. 931.— 

SCOT. 

u. Whether appointment in accord- 
ance with power .) — Re Ross’ Mauiuaue 
Settlement (1910), 16 0. W. R. 327 ; 
1 O. W. N. 867.— CAN. 

a. — -.1 —Re King (1925), 57 O. L. It. 
144— CAN. 
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Sect. 4 . — Exercise of powers : Sub-sects. 1 2 .] 

different relations, & directing them to sell all 
other his real estates, & apply the money to some 
of those relations ; he gave £5 apiece to C. (who 
survived B.) <fe to I). the only child of B. & C., “ in 
consideration of the ample provision made for 
them after my decease by G. who has by his will 
devised to them certain estates in R., now in my 
possession, which, though I could now legally 
dispose of, I mean fully to confirm to them, accord- 
ing to the intent of the said will.” After this A. 
suffered a recovery, & declared the uses to himself 
for life, remainder to such persons & for such uses 
as he by deed, will, or codicil, to be properly 
attested, should appoint *, & for default of such 
appointment, to C. for life, remainder to D. for 
life, with remainder over in fee. After this he 
made a codicil, duly executed, whereby he con- 
firmed his said will in all respects not thereby 
altered ; & after making some alterations in respect 
of other property, he declared such codicil to be 
part of his said will :—Held : C. A D. took nothing 
under the will A codicil of A. in the property which 
had belonged to 0 . ; for it did not appear that A . 
intended by his will to devise the property in 
question, but rather to let- it pass as it was devised 
by the will of G. : <fc his confirmation of his will 
by his codicil could not carry it further. But 
even if he had intended to exercise a devising 
power by the will, according to the estates carved 
out by G.’s will for C. <fc D., yet he afterwards 
altered that intent, & took a new estate in the 
premises by suffering a recovery, the uses of which 
were different from those of G.’s will; reserving 
to himself the power of appointment by deed, 
will, or codicil ; when he executed a codicil 
afterwards, confirming his will in all respects 
except where altered, or revoked by his codicil, 
& then making specific alterations as to other 
parts of his property, without reference to his 
power or to the property in question (though such 
reference be not essentially necessary to the execu- 
tion of a power, if it plainly appear that the party 
meant to execute it) nothing appeared to show 
that he meant to execute the power by his codicil 
confirming his will generally, supposing it could 
take effect through the medium of such a will. — 
Lane v. Wilkins (1808), 10 East, 241 ; 102 E. R. 
700. 

Annotation : — Held. Hope v. Hope (1854), 5 GifT. 13. 

3380. .] — A married woman, by her 

will, appointed & devised certain property & all 
other “ hereditaments (if any) which she had any 
power to appoint or devise.” She afterwards, 
when a widow, by codicil, confirmed the will : — 
Held: the will, as confirmed, only passed such 
hereditaments as were subject to her pow r er. — 
Du ITourmelin v . Sheldon (1854), 19 Beav. 389 ; 
23 L. T. O. S. 339 ; 2 W. R. 039 ; 52 E. R. 401. 

Annotation: — Expld. Re Smith, Bilke v. Pvoper (1890), 45 

Ch. D. 632. 

3381 . Whether appointment in accordance with 
power — Power to appoint among such children as 
appointor choses.] — N. by will devises to his wife 

her heirs all his freehold & copyhold lands, 
being well assured she would, at her decease, 
dispose of the lands amongst all, or such of his 


children, as by their conduct should deserve it. 
The wife devises all the freehold & copyhold lands, 
except the copyhold in H., to her daughter & her 
heirs, & that copyhold to the heir-at-law of 
testator & his heirs. 

It is clear, that under the words “such of his 
children,” the wife of testator, though a trustee in 
some sort, had a full power to devise the whole to 
the daughter, if she had thought fit (Lord Hard- 
wicke, 0.). — Macey v . Shurmkr (1739), 1 Atk. 
389 ; 20 E. R. 249, L. C. 

Annotations : — Refd. Spring d. Titcher v. Biles (1784), 1 

Term Hep. 435, n. ; Chapman v. Gibson (1791), 3 Bro. 

C. C. 229 ; Kemp r. Kemp (1801), 5 Ves. 849. 

3382 . Power to appoint among children & 

other issue — Appointment to unborn grandchild.] — 

By the marriage settlement of A., a term of years 
is limited to trustees, upon trust ty> raise £10,000 to 
be paid to all & every, or such one or more, ex- 
clusively of the other or others, of the child or 
children of the marriage, or to all & every, & such 
one or more, exclusively of the other or others, of 
the issue, born in the lifetime of A., of any such 
child or children, in such shares & proportions as 
A. should by deed or will appoint ; &, in default 
of appointment, to the children in equal shares ; 
A., by his will, after devising certain real estates 
to his first & other sons, in strict settlement, & 
reciting that he was, by the marriage settlement, 
authorised to appoint the sum of £19,000 unto all 
or any one or more of his child or children, & 
grandchild or grandchildren, appointed £4,000 to 
each of his children, other than the child who 
should, under the preceding limitations, be 
entitled, as tenant for life, to the rents & profits 
of the devised premises : A as to the residue, if 
any, of the £10,000, he appointed the same unto 
such grandchild of his body as should, by the 
regular course of events, become entitled as 
tenant in tail in possession of the devised premises. 
A. died, leaving three sons, the eldest of whom 
w r as tenant for life of the devised estates, «V no 
grandchild : — Held : inasmuch as there might 
have been a grandchild born in A.’s lifetime, & as 
such grandchild would have been among the 
objects of the power, the appointment of the 
residue of the £10,000 to a grandchild, who, in the 
events that had happened, was not an object of 
the power, did not raise a case of election against 
the children, A they were entitled to have the 
appointment of that residue declared invalid, &> 
yet to retain all the benefits given them by the 
will. — Bulwer v. IIoare (1825), 3 L. J. O. 8. Ch. 
227. 

.] — See , also,, Nos. 3308, 3370, ante. 

3383 . Necessity for proof — Application for 
administration with will annexed.] — Administra- 
tion with will annexed, as executed in pursuance 
of a power refused, the power not- being before 
the ct . — In the Goods of Monday (1837), 1 Curt. 
590; 103 E. R. 207. 

3384 . Power to appoint annuity — Appoint- 

ment of principal sum.] — A testator bequeathed 
an annuity of £500 a year to his daughter for life, 
& directed an investment in the funds for securing 
it, & after her decease, he directed the annuity 
should go as his daughter should by will appoint, 
& in default, the annuity should be applied towards 


Held : her settlement was a vali< 
exercise of the power to dispose of th 
£2,000, & carried it to her sisters. ~ 
Hyslop v. Maxwell’s Trustee 

Sh. (Ct. of Sess.) 413 ; 9 Fac 
Coll. 246. — SCOT. 


®* Whether object certain .1 — 

t\ Henderson Trustees 
Sens.) 


f. A son who was entitled 

under his father’s settlement to the 
fee of part of his father’s estate & to 
the liferent of another part with a 
power of testing thereon, left a will in 
which, after bequeathing certain 
legacies, ho left the residue of his real 
Sc personal ostate to his brothere : — 
Held : the will was to be construed as 
embracing the share of his father’s 


estate of which ho had tho power to 
dispose by will. — Clark’s Trustees v. 
Clark’s Executors (1894), 21 R. (Ct. 
of Sess.) 546; 31 Sc. L. R. 430 ; 1 
S. L. T. 528. — SCOT. 

g. .] — Where testator has con- 

ferred on a person to whom ho has 
given a limited interest in property the 
power of selecting the person on whom 
such property shall devolve at the 
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the maintenance of her children till twenty-one, & 
then the principal sum to the children, with a gift 
over “ of the said principal sum of money ” : — 
Held : the daughter had the power of appointing 
the principal sum. — S amuda v. Lousada (18*43), 
7 Beav. 243 ; 49 E. R. 1058. 

.] — See, generally , Powers, Vol. XXXVII., 

pp. 486-490. 

3385 . Power to appoint notwithstanding coverture 
— Whether exercisable after coverture ceased.] — 

A power to a woman to appoint notwithstanding 
coverture may be well exercised after coverture 
has ceased. — D oe d. Smith v. Bird (1833), 5 
B. A Ad. 095 ; 2 Nev. A M. Iv. B. 679 ; 3 L. J. 

K. B. 78 ; 110 E. R. 947. 

Annotations : — Distd. Doe cl. Edmunds v. Llowellin (1835), 

2 Or. M. A II. 503. Refd. Doe d. Winder r. Lawes (1837), 

7 Ad. & El. 195. 

3386 . Unexecuted deed of appointment — Express 
reference in will — Whether part of will.] — A will 
referred expressly to an unexecuted deed of 
appointment which was found in the same envelope, 
A the will was incomplete without the deed *. 
— Held : the appointment formed a part of the 
will . — In the Goods of Bohanquet (1850), 16 

L. T. O. S. 6 ; 14 Jur. 96*4. 

3387 . Who may exercise power — Donee having 
customary fee.] — G. H., being the purchaser of 
the customary fee simple in a piece of copyhold 
land, the vendor duly surrendered the same, 
according to the custom of the manor, to the 
following uses: To the use of G. if. A his assigns 
for life, without impeachment of waste, A after 
his decease to the use of such person or persons, 
for such estate or estates, A upon A for such trust s, 
etc., as the said G. II., by any surrender or sur- 
renders, or by his last will, should surrender, give, 
devise, or dispose, A in default of such surrender, 
etc., to the use of the said G. 11., his heirs A assigns, 
tor ever, according to the custom of the manor. 
G. II. was duly admitted. By his will G, II. 
devised the said piece of land, upon trust for sale, 
A died, leaving a widow. By the custom of the 
manor the widow of a. copyholder was entitled to 
have for her freebench the whole of the copyhold 
lands A tenements held of the said manor, of 
which her husband was at any time during marriage 
seised for an (‘state of inheritance ; A such title 
could not, according to the custom, be barred by 
the surrender or other act of t he husband, or other- 
wise than by a voluntary surrender made by the 
wife : — Held : the devise by will by G. H. was not 
an execution of t he power of appointment contained 
in the surrender. — P owdjiell r. Jones (1851), 2 
Sm. A G. 407 ; 3 Eq. Rep. 63 ; 21 L. J. Ch. 123 ; 
24 L. T. O. 8. 88 ; 18 .fur. 1111 ; 3 W. R. 32 ; 
65 E. R, 157. 

Annotation : — Mentd. Farley r. Bonham (1801), 2 John. & H. 

177. 

.] — Sec, generally , Powers, VoJ. XXXVII., 

pp. 406-409, Nos. 172 105. 

3388 . Wills Act, 1837 (c. 26)— “ Devise ” - 
Whether exercise of power by will included.] — 
The word “ devise ” in above Act includes in 
general a devise by way of appointment under a 
special or general power.— F reme v. Clement 
( 1881), 18 Ch. D. 499 ; 50 L. J. Ch. 801 ; 44 L. T. 
399 ; 30 W. R . 1 . 

Annotation : — Dbtd. Holyland v. Lcwhi (188-1), 26 Ch. D. 266. 

expiration of such limited interest, the 
due exerciso of such power has tho 
same effect as if such testator luid 
himself made the selection in tho will. — 

Stanley v, Botha’s Executors, 17 
s. G. 48. — S. AF. 

h. Application of 37 if* 38 Viet. 
c. 37 to Scotland .] — Tho above Act 


3389. .] — The words “ devise M 

A “ bequeath,” A “ devise ” A “ bequest,” when 
used in above Act, unless thereby clearly indicated 
to apply to testamentary appointments, must be 
construed in their ordinary sense as referring to 
dispositions by a testator of his own property. — 
Holyland v . Lewin (1884), 26 Ch. D. 266 ; 53 
L. J. Ch. 530 ; 51 L. T. 14 ; 32 W. R. 443, 0. A. 

Annotations : — Retd. Re Harvey’s Estate, Harvey v. Gillow 

[1893] 1 Oh. 567 : Re Paul’s Settlmt. Trusts, Paul v. 

Nelson, [1920] 1 Ch. 99. 

3390. Covenant restricting exercise of power — 

Validity.] — (1) The donee of a testamentary power 
of appointment among children A issue may 
covenant that ho will not exercise tho power in 
such a way as to reduce the share of a particular 
object below a certain amount, & thereafter 
the power can only be exercised subject to the 
limitation or fetter imposed by the negative 
covenant. (2 ) Tho donee may satisfy the covenant 
either by appointing by will to the covenantee 
the named sum or by so appointing to other 
objects as that there shall remain unappointed 
such a sum as shall result in the covenantee 
receiving the named sum, but the covenant can- 
not operate affirmatively as an appointment, 
since that would be to allow a power exercisable 
by will only to be exercised by deed . — Re Evered, 
Molineux v. Evered, [1910] 2 Ch. 147 ; 79 

L. J. Ch. 465 ; 102 L. T. 694 ; 54 Sol. Jo. 540, 

0. A. 

Annotation : — Consd. Re Cooke, Winckloy v. Winterton, 

[1922] 1 Ch. 292. 

3391. How satisfied.] — Re Etered, 

Molineux v. Evered, No. 3390, ante. 

.] — See , generally , Powers, Vol. XXXVII., 

p. 520, Nos. 11 12-1 116. 

Effect of bankruptcy on capacity to exercise 

power.] — See, generally , Bankruptcy, Vol. V., 
pp. 740-743, Nos. 6392-0115. 

Will void at law — Validity as appointment for 
charitable purposes.l™ See Charities, Vol. VIII., 

p. 282, Nos. 562-568. 

Conflict of laws.] — Sec Conflict of Laws, Vol. 
XI., pp. 381-386, Nos. 596-626. 

Exercise of power by married woman.] — See , 
generally , Husband A Wife, Vol. XXVII., pp. 
136-147, Nos. 1104-1184. 

Validity of execution of power to charge portions.] 

- See Settlements, Vol. XL., pp. 600-602, Nos. 
1364-1384. 

Exercise of determinable powers — Appointment 
by will — Occurrence of determining event before 
will operative .] — -See Powers, Vol. XXXVII., 
p. 426, Nos. .‘541-344. 


Sub-sect. 2. — Requisites of Valid 
Execution. 

See Wills Act, 1837 (c. 20), s. 10, A, generally , 
Powers, Vol. XXXVIL, pp. 409-417, Nos. 190- 
262. 

3392. Necessity for compliance with formalities.] 

Baron A feme seised in fee in right of tho 
feme by deed A fine settled the premises to the 
use of the baron A feme for their lives, remainder 
to the first, etc., son in tail, remainder to tho 
daughters in tail, remainder to the husband & 


which enacts by its first sect, that no 
exercise of a power of appointment 
should be invalid on the ground that 
any object of tho power is altogether 
excluded, applies to Scotland. — M ackir 
v. Mackie’s Trustees (1885), 12 R. 
(Ot. of Sees.) 1230 ; 22 So. L. U. 814.— 
SCOT. 


k. Liferent — Alternative powers of 
disposal — Rower to dispose to charities or 
to “ any person ” — Rower exercised by 
deed of directions to wife of residuary 
derisee .] — Bannkrman’s Trustees r. 
Bannkrman, LI 91 5 ] S. C. 398 ; 52 

Sc. L. R. 315 ; [1915] 1 S. L. T. 143 .— 
SCOT. 
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Sect. 4. — Exercise of powers : Sub-sects. 2, 3 & 4, 
A. <Sc B. (a) (6).] 


wife <fc their heirs, with power to the baron 
during the joint lives of him 6c his wife, by his 
last will, or any writing purporting to be his last 
will under hand 6c seal, attested by three 
witnesses, if baron dies before his wife, to charge the 
premises with £2,000. The like power (mutatis 
mutandis) to the wife, if she die first, to charge the 
premises with the like sum ; husband by will 
under his hand attested by three witnesses, but 
not sealed, charges the premises with £2,000 : — 
Held : void, being without a seal. — Dormer v. 
ThurlaniJ (1728), 2 P. Wins. 506 ; 24 E. 11. 837. 


Amiotations : — Consd. Ross v. Ewer (1744), 3 Atk. 
Darlington v. Pulteney (1775), 1 Cowp. 200 ; 


3393. . Unattested codlcll.J— By the cus- 

tom of the manor of S., the legal interest in lands 
of customary tenure, parcel of the manor, is not 
devisable, but is transferred by a deed of bargain 
& sale, having the effect of a surrender, in which 
the operating words are, “ bargain, sell, Sc sur- 
render,” Sc on the presentment or production of 
which, admittance is granted to the alienee ; but 
an equitable interest in such customary lands 
is capable of being passed by devise without regard 
to the custom. A tenant of this manor, who was 
seised of customary lands, conveyed them by a deed 
of bargain, sale, Sc surrender, to a trustee, upon 
trust for such person as the tenant, by any deed 
or instrument in writing or by his last will or any 
codicil thereto or any instrument in the nature of 
a last will or codicil, to be by him legally executed, 
should appoint or devise the same ; & under this 
conveyance the trustee was admitted x—Hcld : 
the equitable interest in the lands would not pass 
by an unattested codicil of the tenant. — Willan 

Lancaster (1826), 3 Buss. 108 ; 38 E. B. 516. 

3394, Determinable power — Necessity for 

exercise before determining event.] — By a marriage 
settlement certain real Sc personal property 
belonging to the wife was conveyed to trustees 
upon trust to pay the income to the wife for life ; 
Sc after her decease, in trust for such persons & in 
such maimer as the wife “ in & ; by her last will, 
to be signed Sc published by her during her 
intended coverture, should direct or appoint ” : — 
Held : the w r ords “ during her intended coverture ” 
applied to the whole clause ; Sc an appointment 
made by the wife after the death of the husband 
was an invalid execution of the power. — TI olliday 
r. Overton (1852), 14 Beav. 467 ; 21 L. ,T. Ch. 769 ; 
19 L. T. O. S. 211 ; 16 .lur. 346 ; 51 E. It. 306 •, 
affd. sub nom. TLvlliday v. Overton, 20 L. T. 
O. S. 12, L. J.I. 

Annotations Reid. He Hudson, Kiilme v. Hudson (1802), 
7- L. T. 892. Mentd. Lucas r. Brandreth (No. 2) (1860), 
28 beav. 274 ; Osborn r. Bellman (1860), 3 L. T. 265; 
'1 album r. Vernon (1861), 29 Beav. 601; Re Whiston’s 
Hcttluit.. Lovutt v. Williamson, [1894J 1 Ch. 06! ; Re 
Irwin, Irwin r. Burkes, [1901] 2 Ch. 752 ; Re Tringluun's 
Trusts, Tringkam v. Grcenbill, IWUlJ 2 Ch. 487 ; Re 
Bostock’s Settlmt., Norrish v. Bostock, [1921 ] 2 Ch. 469. 

— .] — -See Powers, Vol. XXXV1L, pp. 

425, 426, Nos. 337-341. 

Wills made abroad .]- — See Conflict of 

Laws, Vol. XI., pp. 382-386, Nos. 600-626. 

.] --See, further , Powers, Vol. XXXVII., 

pp. 412-415, Nos. 217-250. 


Sub-sect. 3. — Instrument Specified by 

Donor. 

See, also. Powers, Vol. XXXVII., pp. 417-420, 
Nos. 263-298. 

3395. “ Deed ” — Exercise by will.] — Ono has 

a power to make a jointure by deed under hand 
& seal, ho executes it by will, this is a good execu- 
tion in equity in favour of a wife. — Tollet’s Case 
(1728), Mos. 46 ; 25 E. R. 262 ; sub nom. Tollet 
v. Tollet, 2 P. Wins. 489 ; 2 Eq. Cas. Abr. 063. 

Annotations : — Distd. Darlington v. Pulteney (1775), 1 

Cowp. 260. Reid. Hervey v. Hervey (1739), 1 Atk. 561 ; 

Wilkio v. Holme (1752), I Dick. 165 ; Churchman v. 

Harvey (1757), Amb. 335 ; Chapman v. Gibson (1791), 

3 Bro. C. C. 229 ; Dowell v. Dew (1842), 1 Y. & C. Ch. Cas. 

345 ; EvanB v. Evans, Evans v. Saunders (1853), 1 Drew. 

654. 

3396. ,] — A power of revocation is 

reserved to A. by any writing under his hand & 
seal, Sc of appointing new uses, by the same or 
any other deed. A. by his will, without taking 
any notice of the power, devises the estate to B. ; — 
Held : this was a good execution of the power. — 
Boscommon (Dowager Countess) v. Fowke 
(1745), 6 Bro. Pari. Cas. 158 ; 2 E. B. 998, II. L. 

Annotations : — Consd. Edwards r. Edwards (1818), 3 Madd. 

197. Refd. Darlington v. Pulteney (1775), 1 Cowp. 

260 ; Moss v. Harter (1854), 24 L. T. O. S. 19. 

j — See, further. Powers, Vol. 

XXXVII., p. 417, Nos. 263, 264. 

3397. Instrument to be signed, sealed, delivered 
& attested — Whether power sufficiently exercised 
by will.] — Qu. : whether on a power given to L. 
to revoke uses “ from time to time during his 
natural life,” such revocation 6c re-appointment 
“to be signed, sealed, & delivered in the presence 
of 6c attested by two or more credible witnesses,” 
can be executed by will. — Edwards v. Edwards 
(1818), 3 Madd. 197 ; 56 E. it. 482 ; on appeal 
(1821), Jac. 335, L. C. 


Sub-sect. 1. — Expression of Intention to 
Exercise Powers. 

A. In General. 

See, qcnerally. Powers, Vol. XXXVII., pp. 430- 
462. 

3398. Whether intention to exercise power In- 
dicated-Power to charge — Devise of estate 
Testator having no other interest In estate.] 

Beaumont v. Twlss (1777), cited in 3 Buss, at 
p. 358 ; 38 E. B. 610. 

Annotation : — Refd. Farmers. Bradford (1827), 3 Buss. 351. 

3399. Appointment “ in case I have 

power. ”] — A. having power under her father’s 
will to appoint a fund amongst her children or 
more remote issue to be born before such appoint- 
ment, by her will appoints the fund Sc bequeaths 
her personal estate to her four children. By a 
codicil she, in case she had power so to do under 
her father’s will or otherwise, directed that 
the share which one of her daughters would dorive 
under her will, should be in trust for that daughter 
for life, Sc after her death for her children generally, 
6c not those only who were then born, as prescribed 
by the power: — Held: A. did not intend the 
codicil to affect her own property, but only that 
which was subject to the power ; 6c she did not 
mean to make the appointment unless she had 


PART XV. SECT. 4, SUB-SECT. 3 

1. “ Will or by any deed or vritinu. 
Bapuji Rcstomji Kkrawali.a 
Haji Esmail IIaji Aumkd (192 
1. L. It. 46 Bom. 694. — 1ND. 


PART XV. SECT. 4, SUB-SECT. 4.— A. 

m. Power of court to effectuate in - 
tention .] — In the construction of an 
Imperfect instrument by which a 
power has been cheated, a judge is never 


justified in either striking out or 
inserting in order to arrive at the inten- 
tion of the donor of the power, unless 
there be no other mcanB by which his 
clear & manifest intention can be 
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power so to do, which she had not. — C hurch v. 
Kemble (1832), 5 Sim. 525 ; 3 L. J. Ch. 05 ; 58 
E. R. 435. 

3400. Where gift over in default of appoint- 

ment.] — Bequest, after the death of A., of £2,500, 
as A. should appoint, with a gift over “ of the 
same ” in default, A to he paid with interest from 
A. *s death. A. appointed a part to B., A £1,030, 
to other persons, & directed the said sums to be 
paid at the decease of B., except the one left to 
himself, which was to be payable at A.’s decease :■ — 
Held: the interest on the £1,630, accruing between 
the death of A. A B. neither passed to the 
appointees of that sum, nor to 13. by implication, 
but went over, as in default of appointment. — 
Henderson v. Constable (1842), 5 Beav. 297 ; 
11 L. J. Ch. 332 ; 49 E. R. 592. 

3401. Gift of legacies to some objects of 

power — Gift of residue & appointable fund to 
others.]-— Testatrix, having power to appoint 
certain funds by will in favour of A., B., C., 1)., 
A E., in such parts, shares, A proportions as she 
might think lit, A having no other power, by her 
will gave legacies of £5 each to A., B., A C., A all 
the residue of her property, of whatever kind, A 
wheresoever situate, A over which she had any 
power of appointment, to I). A E., A died leaving 
some personal estate of her own : — Held : the will 
was a valid execution of the power. — C ainsfoud 
v. Dunn (1874), E. R. 17 Eq. 405 ; 43 L. J. Ch. 
403 ; 30 L. T. 283 ; 22 W. R, 499. 

Annotations Mentd. Blurm r. Bril (1 877), 7 Ch. D. 382 ; 

Hr Bawden, National Provincial Bank of England v. 

CroHHweil, Bawden v. Cresswell. 11891 J 1 Ch. 093; lie 

Bourds, Knight v. Knight, [189.0 J 1 Ch. 499. 

R. Apart from Will# Act. 

{a) In General. 

Expression of intention.] — See Powers, Vol. 
XXXVII., pp. 4 10 149, Nos. 49L 521. 

[h) Inference io Gower. 

See , also , Powers, Vol. XXXVII., pp. 449-454, 
Nos. 522 555. 

3402. Necessity for.] — Teairest r. Sabine, Pol- 
len fen v. Adelmere (1743), Sugden on Powers, 
8th ed. App. 915, E. C. 

3403. .] — A. by a voluntary deed assigned 

all the personal estate, which he was then or might 
at any time afterwards be possessed of or entitled 
to, upon trust to pay the interest, etc., to himself 
for life, A after his decease to such persons as he 
should ^appoint by will for their lives, A subject 
thereto, to pay the principal to his next of kin, 
who should be living at his decease, Ids, her, or 
their uxors., etc. Soon afterwards testator by his 
will gave some legacies, A gave the residue to 
the persons by name, who were his next of kin at 
the execution of the deed A at his death ; upon 
whose bill claiming under the deed an account of 
the trust estate received by the trustees A of the 
personal estate, etc., A to set aside the legacies : — 
Held ; the power was not executed by the will.- — 
Griffin v. Nanson (1798), 4 Yes. 344 ; 31 E. R. 
175. 

Annotation: — Retd. Anderson v. Dawsou (1808), 15 Vos. 

532. 

3404. .]— Nannock v. Horton, No. 3413, 

post. 

3405. .] — The will of a person having a 

power to dispose of a fund consisting partly of 


real estates, A partly of household furniture, linen, 
& plate, containing a gift of “all my estates A 
effects of whatsoever denomination,” A of “my 
household furniture, with linen A plate/’ is not an 
execution of the power. — Jones v . Ourry (1818), 

I Swan. 60 ; 1 Wils. Ch. 24 ; 36 E. R. 300. 

Annotations : — Consd. Doe d. Nowell v. Roako (1825), 2 
Bing. 497. Apld. Lompriere v. Valpy (1832), 5 Sim. 108. 
Consd. Innes v. Sayer (1851), 3 Mac. & G. 006. Apld. 
Evans v. Evans (1856), 23 Beav. 1. Reid. Hougham v. 
Sandys (1827), 2 Sim. 95 ; Lovell v. Knight (1829), 3 
Sim. 275 ; Parker v. Marchant (1842), 1 Y. A C. Ch. Caa. 
290 ; lie Mills, Mills v. Mills (1886), 34 Ch. D. 186. 

3406. .] — Ponton v. Dunn, No. 3362, ante . 

3407. .] — The widow, by her will, alluding 

at the opening to her husband’s will, but not 
referring in any way to the power of appointment 
given to her, gave personal estate to one of her sons, 
A only a small pecuniary legacy to two of the 
others \~llcld : her will was inoperative as an 
appointment. — Jones v. Jones (1840), 8 L. T. 
O. S. 134 ; 10 Jur. 900. 

3408. No property passing to donee.] — 

Grime v. Goodwin (1703), Freem. Oh. 264 ; 22 
E. R. 1200. 

3409. Sufficiency of reference.] — Testatrix having, 
under t he will of her mother, a power of appointing 
by will to a sum of £2,000, A also an interest in 
the residue of her mother’s personal estate, gave 
legacies of £1,000, £500, A £500. She then gave 
£21 to each of her exors., A proceeded as follows : 
“ Forasmuch as t he amount of my property is 
not yet ascertained, the same awaiting the settling 
of my late mother’s affairs, my will is that, if my 
money A personal estate should not be sufficient 
to pay the said legacies in full, the legatees shall 
make an abatement.’’ She then disposed of her 
furniture, plate, etc., A of the residue of her money 
A personal est ate : — Held : testatrix’s will was not 
an execution of her power. — Buxton v. Buxton 
(1837), 1 Keen, 753 ; 48 E. R. 497. 

3410. .] — Testator gave his widow the 

power of appointing liis residuary estate. By her 
will, after reciting the power, she declared that, in 
pursuance of the power A all other powers enabling 
her, for the purpose of disposing of her husband’s 
A her own estate, she made her will as follows. 
She then directed her debts to be paid, A gave some 
legacies ; A as to all the rest, etc. “ of her personal 
estate,” she bequeathed the same to A. A B. upon 
trust/, etc. : Held : the widow (who died in 1832) 
had thereby appointed the residuary estate of her 
husband.- -Davies v. Fisher (1842), 5 Beav. 201 ; 

II J/. J. Fh. 338 ; 6 Jur. 248 ; 49 E. R. 554. 

Annotations Mentd. Lang v. Pugh (1842), 1 Y. & C. Ch. 
Cas. 718 ; lie Urine's Trusts (1851), 18 L. T. O. S. 12 : 
lie House’s Estate (1852), 9 Haro, 649 : Lloyd r. Lloyd 
(1856), 3 K. & J. 20; Hardeastle v. Hardeastle (1862), 
1 Horn. A M. 405 ; Re Baxtor’s Trusts (1864), 4 New Rep. 
131 ; Pearman v. Pearman (1861), 33 Beav. 394 ; Locke 
v. Lamb (1867), L. R. 4 Eq. 372. 

3411. -Re Watson A Morrison’s Con- 
tract, Watson v. Kerr (1900), 44 Sol. Jo. 529. 

3412. Inaccurate reference — Reference to 

wrong settlement.] — Testator, after reciting that 
under the settlement in 1819, on his second 
marriage, he had power to charge £5,000 amongst 
tlu; children of bis second marriage, proceeded to 
appoint it. The settlement of 1819 contained no 
such power, but a resettlement of 1839 contained 
a power to appoint that sum to his younger 
children — Held : the will was a valid execution 
of the power, lie Wilmot (1801), 29 Beav. 644 ; 
54 E. R. 777. 


effectuated. — F enton v. Fenton, 1 
Dr. A War. 66, 76. -IR. 

n. Whether intention to exercise power 
indicated . ] — Smart v. Smart, [1926J 

8. C. 392.— SCOT. 


PART XV. SECT. 4, SUB-SECT. 4.- 

B. (b). 

3402 i. Necessity for .] — A power of 
bequest conferred upon a party might 
be exercised without making express 


reference to the deed by which the 
power was conferred. — Miller v. 
Miller (1852), 14 Dunl. (Ct. of Sess.) 
939 : 24 Sc. Jur. 571 ; 1 Stuart, 956. 
—SCOT. 
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Wills. 


Sect. 4. — Exercise of powers : Sub-sect. 4, B. (c), <£* 
C . ; sub-sects. 5 6. Sect. 5.] 

(c) Reference to Property . 

See, afeo, Powers, Yol. XXXVII., pp. 454-460, 
Nos. 556-617. 

3413 . Necessity lor .] — Power of appointment not 
executed by a will having no reference to the 
power or the subject of it ; k the ct. will not inquire 
into the circumstances of the property. — N annock 
r. Horton (1802), 7 Ves. 391 ; 32 E.*R. 158, L. 0. 
Annotations : — Consd. Do© d. Nowell v. Roako (1825), 2 

Blm?. 497. Refd. Jones v. Tucker (1817), 2 Mer. 533; 
Lovell v. Knight (1831), 1 L. J. Ch. 47 ; limes v. Sayer 
(1851), 3 Mac. & U. 606 ; lie Mills, Mills v. Mills (1886), 
34 Ch. D. 186 ; lie, Huddleston, Bruno v. Eyston, [1894] 

3 Cb. 595. Mentd. Sibley v. Perry (1802), 7 Vcs. 522: 
Cuthbert v. Purrier (1822), Jac. 415 ; Bromley i>. Wright 
(1S49), 7 Haro, 334 ; lie JodreU, Jodrell v. Seale (1890), 
44 Ch. D. 590 ; lie Gue, Smith v. Cue, No. 2 (1892), 3G 
Sol. Jo. 698. 

3414 . Gift of legacies — Precise sum subject to 
appointment — Donee having no personal property 
of his own.] — M. gives to deft, all her freehold k 
copyhold estate, upon trust to permit E. to receive 
the rents, etc., during her life ; &, after her death, 
to sell, k out of the produce to pay £100 to such 
person as she should by will appoint. E. by will, 
without reference to the power, gives £100, k the 
whole of her household furniture, to pltf. It 
was charged by the bill, & not denied, that testa- 
trix had no personal property, at the time of her 
death, besides some household furniture to a very 
small amount in value : but no evidence was gone 
into, 6c an inquiry was asked as to the state of the 
property at the time of making the will, with the 
view of ascertaining that testatrix must have 
intended the gift of the £100, as in execution of 
her power. But the inquiry was refused, k the 
bill dismissed.— J ones v. Tucker (1817), 2 Mer. 
533; 35 E. R. 1044. 

Annotations: — Consd. Jonea v. Curry (1818), 1 Swan. 66: 
Davies v. Thorns (1849), 3 Do (1. & Sni. 34 7. Distd. 
Davies v. Davies (1858). 32 L. T. O. S. 156. Apld. 
Bayner v. Raynor (1903), 89 L. T. 85, n. Refd. Hougham 
v. Sandys (1827), 2 Sim. 95; Roake v. Penn (1830), 4 
Bli. N. S. 1 ; Lovell v. Knight (1831), 1 L. J. Ch. 47: 
Lcmpriere r. Valpy (1832), 5 Sim. 108; Dummcr v. 
Pitcher (1833), Coop. temp. Brough. 257 ; Innes r. Sayer 
(1851), 3 Mac. & G. 606 ; lie Mills, Mills v. Mills (1886), 
34 Ch. D. 186 ; lie Huddleston, Bruno v. Eyston, [1894] 

3 Ch. 595. 

3415 . .] — A father, on his son’s mar- 

riage, conveyed a certain farm to the use of himself 
Sc his wife successively for life, with remainder to 
the children of the son. A power was reserved to 
the father by deed or will to charge all or part of 
the hereditaments thereby settled, with any sum 
or sums not exceeding £500, for the portions of his 
younger children, & to create a term for securing 
the same. The father, by his will, devised the 
said farm to his son in fee, charged with the pay- 
ment of legacies of £200, £200 & £100 to test ator’s 
three daughters respectively. The will contained 
no reference to the settlement, 6c no limitation of 
any term, nor did the father otherwise exercise 
the power : — Held : the will operated as an execu- 
tion of the power of appointment, of which the 
father was donee under the settlement. — Davies 
v. Davies (185S), 28 L. J. Ch. 102 ; 32 L. T. O. S. 
156 ; 4 Jur. N. 8. 1291 ; 7 W. R, 85. 

3416 . Gift of specific stock — Donee having no 
other stock.] — Testator having a general power 
over a sum in the funds limited in default of 
appointment to his children, 6c having no other 
funded property, bequeaths all his personal estate 
“ consisting of money invested in any of the public 
funds, household furniture, etc.” This is not an 
execution of the power. The circumstance of his 


having no other funded property is not to be 
adverted to, on the question whether he was or 
was not executing the power. — W ebb v. ITonnor 
( 1820), 1 Jac. & W. 352 ; 37 E. R. 410. 
Annotations: — Consd. Lovell v. Knight (1829), 3 Sim. 275 ; 

Innos v. Sayer (1851). 3 Mao. & G. 606 ; lie Davids’ Trusts 

(1859), John. 495. Apld. lie Mattingloy’s Trusts (1862), 

2 John. & H. 426. Refd. Hughes v. Turner (1835), 3 

My. Sc K. 666 ; Parkor v. Marchant (1842), 1 Y. & C. Ch. 

Gas. 290 ; Tie Huddleston, FaA di Bruno v. Eyston (1894), 

8 R. 462. 

3417 . Power to appoint proceeds of sale of land — 
Devise of all lands.] — A general devise of all lands 
of which testatrix had power to dispose, is not a 
good execution of a power to appoint moneys, 
which were to arise from the sale of land. — Adams 
v. Attsten (1829), 3 Russ. 461 ; 38 E. R. 048. 

3418 . Bequest of all sums & other interest under 
donor’s will.] — Testator gave £3,000 to trustees for 
C. for life ; remainder to such persons as she 
should appoint. C. by her will disposed of all 
her personal estate, 6c then gave all sums, mes- 
suages, etc., 6c other interest to which she was 
entitled under testator’s will : — Held : the latter 
gift was a good execution of the power. — Maples 
v. Brown (1828), 2 Sim. 327 ; 57 E. R. 811. 

3419 . Power of appointment over two funds — 
Specific disposition of one fund — General bequest of 
residue of personal estate.] — A person having a 
power of appointment, by deed or will, over two 
sums, one of which is standing in her own name, 
sells the funds standing in her own name, 6c pur- 
chases long annuities with a part of that fund, 6c 
disposes of these long annuities by her will ; but 
makes no allusion to the other fund ; her will 
contains a general bequest of all the residue of 
her personal estate Held : this bequest is an 
execution of the power. — N ewman v . Wall (1833), 

2 L. J. Ch. 208. 

3420 . Devise of whole fund — Lapse of gift to one 
of appointees — Effect of.] — Upon the marriage of 
J. with P., his intended wife, a settlement was made 
of a certain fund among all 6c every the sons 6c 
daughters of P. in such manner as P. should by 
will appoint, 6c in default of appointment, among 
the sons 6c daughters, 6c the children of such 
sons 6c daughters, in case any should happen 
to be dead leaving issue, in equal shares ; the 
children to take the parents’ shares. P. made 
her will, whereby she gave the fund between her 
four children 0., L., B. & M. ; C.,one of them, died 
before her mother, leaving issue : — Held : the 
appointment was well executed, 6c each of the 
surviving children, D., B. 6c M. took one-fourth 
under the will, 6c one-fourth of the other fourth, 
as in default of appointment, & the children of C., 
deceased, took t lie remaining one-fourth of one- 
fourth. — CJutnand v. Naish (1845), 6 L. T. O. S. 
18 ; 9 Jur. 703. 

3421 . Devise of all property “comprised in 
recited settlement.’’] — By a settlement, lands in 
Black Acre 6c White Acre were conveyed to trustees 
upon various trusts, 6c subject thereto upon trust 
for several children as A. should by deed or will 
appoint, k in default, among such children equally 
as tenants in common in fee. Two of the trustees 
never acted ; the other sold the lands in White 
Acre 6c purchased lands in Brown Acre with part 
of the money, &, in a suit, invested the remainder 
in consols. In the same suit the lands in Black 
Acre & in Brown Acre, & the consols, were declared 
to be the trust estate, 6c subject to the settlement. 
A. by will, reciting the settlement 6c all the facts 
relating to what was the property, subject to the 
trusts of the settlement, appointed pursuant to 
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3413 i. Necessity for .] — Paterson’s Trustees v. Joy, 11910] S. C. 1029. — SCOT. 
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her power therein, A devised A bequeathed “ all 
the real A personal estate mentioned A comprised 
in the said recited settlement, A all other her real 
& personal estate,” to C., D., E. A F.,four of the 
children : — Held : the lands in Brown Acre A the 
stock passed, by the appointment, to these four 
children absolutely.— E asterly v. Fenwick 
(1851), 17 L. T. O. 8. 138. 

3422. Personalty held on trusts corresponding 
with trusts of real estate — Will varying order of 
succession to real estate — Effect on personalty.] — 
Testator by his will, devised his real estate, upon 
trust for his brother for life, A after his death 
upon trust for the brother’s four sons in order as 
named in the will, A their respective issue male in 
strict settlement severally in succession according 
to seniority ; & ho directed his personal estate to 
be held upon such trusts as would best correspond 
with the trusts thereinbefore declared concerning 
the real estate. By a codicil, after reciting the 
trusts in the will relating to the real estate, testator 
directed that his will should be read as if there 
were contained therein, immediately after the 
limitation upon trust for his brother for life, a 
limitation upon trust for the brother’s four sons, 
& their respective issue male in such order of 
succession as testator’s wife should appoint. The 
wife altered the order of the succession : — Held : 
the personal estate devolved in the order of suc- 
cession appointed by the wife as to the real estate. 
— Ltd hem. v. Liddell (1896), 66 L. J. Oh. 62 ; 
74 L. T. 105, ILL. ; aff <7. S. 0. sub nom, He Liddell, 
Liddell v. Liddell (1805), 64 L. J. Oh. 674, C. A, 

3423. Appointment of personal estate — Effect on 
proceeds of real estate.] — He Living, Living v. 
Balden (1010), 120 L. T. .In. 572. 

3424. Admissibility of evidence— As to state of 
property.] — N an no c k v, Horton, No. 3413, ante, 

3425. .] — Jones v. Tuckjsr, No. 3114, 

ante. 

3426. .J— W ebb v. Honnok, No. 3116, 

ante. 


C. Where Wills Act Applicable, 

See Wills Act, 1837 (c. 26). s. 27, <C\ 
Powers, Yol. XNXVIL, pp. 435-146, Nos. 
400. 


((Isn, 

406- 


3427. Contrary intention excluding Wills Act - 
Confirmation of instrument creating power— Power 
not extending to whole subject-matter of instru- 
ment.]-- N. devised an estate at Ft. to such of the 
children of J. as ,T. should by will appoint, A in 
default to thorn equally. By the death of four 
of J.’s children, .7. took half the estate as heir of 
his deceased children. J., by his will, devised all 
his real estate to his children equally, A he directed 
that the estate at It., devised by the will of N„ 
over which he might have any power of appoint- 
ment by will, should not be included or affected 
by his own will, but should go according to the 
limitation contained in N.’s will : — Held : J.’s 
moiety in the K. estate passed under the residuary 
devise in his will, A did not descend to his heir. — 
Atiierton v. Langford (1857), 25 Beav. 5 ; 53 


A after her death upon such trusts as G. should 
by will or codicil appoint A in default of appoint- 
ment in trust for her statutory next of kin as therein 
mentioned. G. by her will recited the power of 
appointment conferred on her, appointed the fund 
in favour of her husband absolutely, & bequeathed 
her residuary estate upon trust for certain other 
persons therein named. By a codicil she revoked 
her bequests to her husband, & died in his lifetime : 
— Held : the residuary bequest operated as an 
execution of the power, & the fund passed to the 
residuary legatees . — He Jarrett, He Vrenegroor, 
Bird v. Green, [1919] 1 Oh. 360 ; 88 L. J. Oh. 
150 ; 121 L. T. 119 ; 63 Sol. Jo. 353. 


Sub-sect. 5. — Defective Exercise. 
See Sect. G, post . 


Sub -sect. 0. — Non-Exercise. 
See Sect. 8, 2 >ost. 


Sect. 5.— OPERATION OF APPOINTMENT 

See, (federally. Powers, Vol. XXXVII., pp. 
462-482, Nos. 637-786. 

3429. Power to appoint trust fund — Appointment 
of “ residue 99 to trustees for appointee — On trust 
to pay specified sum as appointee should appoint — 
Right of appointee to immediate payment of specified 

sum.] — A feme coverte had power by will to appoint 
a trust fund, of which £2,000 was payable imme- 
diately, A the remainder subject to her husband’s 
life interest therein. She appointed the £2,000, 
& directed the trustees, after the decease of the 
husband, to stand possessed of the “ residue 99 of 
the stock, after payment thereout of the £2,000, 
upon trust, to pay £5,700 as the husband should 
appoint, & to apply the residue in payment of a 
number of legacies. The husband appointed the 
£5,700 to himself :■ — Held : notwithstanding there 
was a probability that the fund would prove in- 
sullicient for the payment of all the legacies, ho 
was entitled to immediate payment of the £5700. 
The “ residue ” applicable to the payment of the 
legacies (other than the £5,700) meant simply what 
remained after payment of the £5,700, & not a 
proportionate share of the fund. — Vivian v, 
Mortlock (1855), 21 Beav. 252 ; 52 E. 1L 855. 

3430. Power under marriage settlement — Mar- 
riage Invalid.] — Upon a marriage the lady’s pro- 
perty was settled on herself unt il the marriage, & 
afterwards on certain trusts & giving her, in the 
event of her predeceasing her husband, power to 
appoint the property by will. 1 Shortly after the 
marriage the lady made a will appointing & 
bequeathing the property partly to her husband’s 
family. She survived her husband A the marriage 
turned out to be void : — Held : notwithstanding 


E. It. 537. 

3428. Residuary bequest following appointment 
—Revocation of appointment — Whether residuary 
bequest execution of power.] — A fund was settled 
in trust to pay the income to G. during her life, 


the power had never arisen, the will was a valid 
disposition of the settled propertv. — Jones v . 
Southall (1SC1 ), 30 Beav. 187 ; 30 L. J. Oh. 875 ; 
4 L. T. 231 ; 7 Jur. N. S. 1180 ; 9 W. B. 546 ; 
54 E. IL 860. 


PART XV. SECT. 4, SUB-SECT. 4— C. 

o. Whether second unit amounts to 
exercise of povt'er given by first will .] — 
Re KkownV Estate (1867), 1 I. IL 
Eq. 372.— IR. 

p. Will valid by Wills Act, 1837, 
but invalid according to Scots Law — 


Whether residuary gift in will good 
appointment .1 — Murray r. Chamteu- 
noW'XK, 11901] 2 I. IL 232 ; 35 I. L. T. 

re ID 

PART XV. SECT. 5. 

q. Power to appoint residuary fund 
-Whether advancement clause in will 


applies to appointed share .] — M‘ Mahon 
v. Ganssen, (1896) 1 I. IL 143.— IR. 

r. Power to appoint trust fund — 
Effect of death of donor before donee <&' 
death of donee before appointee aUains 
specified age.] — Re Lambert, Lambert 
v, Lambert, [19101 1 1, It, 280. — IR. 
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Sect. 5 . — Operation of appointment. Sects , 6 tfc 7.] 

3431. Whether appointed property assets for pay- 
ment of debts— On bankruptcy of appointee.] — F. de- 
vised & bequeathed his real & personal property 
upon trust for his wife E. for her life, & after her 
death in trust for his children who should be living 
at the death of E. & the issue then living of his 
children, as E. should appoint, & in default of 
appointment, as therein mentioned. E., having 
survived E. by will appointed two-fifths of the 
residue of the trust fund in trust for T., a son of 
F. & E. for his life, subject as therein provided, & 
after his death to his children as he should appoint, 
so that the benefit of every such appointment 
should vest before or upon the expiration of 
twenty-one years from the death of T. ; & if there 
should be no child of T. who should acquire a vested 
interest, then in trust for T. absolutely. Pro- 
vided that if T. should alien or dispose of his share, 
or should become bkpt., the trust in his favour 
should cease & determine, & the property subject 
to the trust should be held by the trustees for the 
support, maintenance, or otherwise for the benefit 
of his wife & children, as the trustees in their 
discretion should think proper. E. died, <fc T. 
became bkpt., & M. was appointed his assignee* : — 
Held : the shares of the trust fund appointed in 
favour of T. became his absolutely under the 
provisions of E.’s will, & consequently went to 
his assignee on his bkpey. — Stockbridge v. Story 
(1871), 19 W. R. 1049. 

3432. General power created by Scotch 

will.] — Where a domiciled Englishman executes 
by will a general power of appointment created 
by a Scotch will, the case is governed by the law 
of Scotland, & consequently the appointor does 
not thereby make the appointed property part of 
his general estate so as to be assets for creditors. — 
Re Bald, Bald v. Bald (1897), 60 L. J. Oh. 
524; 70 L. T. 402; 45 W. JR. 499; 41 Sol. Jo. 
490. 

Annotations -Consd. Rc M£gret, Tweedie v. Maunder, [1901 ] 

1 Ch. 547 Re. Pryce, Lawford v. Pryce, [1911] 2 Ch. 28(5. 

Estate duty.] — See Estate & Other 
Death Duties, Vol. XXI., pp. 30, 31, 32, Nos. 
177-190. 197. 

Testator’s debts — Liability of personalty.] - 

See Executors, Vol. XXI II., pp. 330-338, Nos. 
4011-4025. 

Liability of realty.] — See Executors, 

Vol. XXIII., p. 345, Nos. 4100, 4107. 

.] — Sec , generally , Powers, Vol. XXXVII., 

pp. 474-470, Nos. 723-742. 

3433. Bequest comprising both testator’s own 
property & property subject to power — No dis- 
tinction taken.] — Reid v. Rejd, No. 3305, ante. 

3434. Title of appointee — Whether derived from 
instrument creating power or from appointment.] — 
The doctrine that the appointee takes under the 
original deed is followed in all its consequences, 
except that where the power is a general power 
the rule against perpetuities is applied only from 
the time of executing the power (Chitty, J.). — 
Re Devon’s (Earl) Settled Estates, White v. 
Devon (Earl), Re Steer, Steer v. Dobell, 


[1890] 2 Oh. 502 ; 65 L. J. Ch. 810 ; 75 L. T. 178 ; 
45 W. R. 25 ; 40 Sol. Jo. 085. 

Annotation : — Apld* Re Gordon & Adams* Contract, Re 
Pritchard’s S. E., [1913] 1 Cb. 661. ( See [1914] 1 Ch. 

110.) 

3435. .] — The doctrine that an ap- 

pointee under a power derives title from the 
instrument conferring the power & not from the 
appointment is well established (Lord Lindlby). — 
Beyfus v. Lawley, [1903] A. 0. 411 ; 72 L. J. Ch. 
781 ; 89 L. T. 309, H. L. ; affg. 8. 0. sub nom. 
Rc Lawley, Zalser v. Lawley, [1902] 2 Ch. 799, 
C. A. 

Annotations: — Consd. O'Grady v. Wilmot, [1916] 2 A. C. 
231. Refd. lie Purdie’s Sottlmt., Rose v. Hill (1904). 48 
Sol. Jo. 524 : Stamp Duties Comr. v. Stephen, [1904] 
A. C. 137 ; Re Hadloy, Johnson v. Hadley, [1909] 1 Ch. 20 ; 
Rc Whitehead, Whitehead v. Street (1913), 108 L. T. 368; 
Re Wernher, Wernher v. Beit, [1918] 2 Ch. 82. 

3436. .] — A special power must be 

read into the instrument creating it, but that 
cannot be treated as applicable to general powers 
(Cozens- Hardy, M.R .). — Rc Gordon & Adams’ 
Contract, Rc Pritchard’s Settled Estate, 
[1914] 1 Ch. 110; 83 L. J. Ch. 172; 109 L. T. 
725 ; 58 Sol. Jo. 07, O. A. 

j — Compare POWERS, Vol. XXXVII., 

p. 473, Nos. ‘710-718. 

3437. Appointment of marriage settlement fund 
— Direction to transfer fund to executors of will.] — 

Rc Purdie’s Settlement, Rose v. Hill (1904), 
48 Sol. Jo. 524. 

3438. Appointed fund & donee’s free estate 
treated as residue — Creation of one blended fund.] — 

Re Carr, Heald r. Smith (1914), 137 L. T. Jo. 504. 


Sect. 0. — DEFECTIVE EXERCISE OF POWER. 

Defective exercise generally.] — See Powers, 
Vol. XXX VII., pp. 499 -502. 

Appointment not in accordance with terms of 
power.] — See, generally , Powers, Vol. XXXVII., 
pp. 480-490. 

3439. Appropriation by donee.] — Trustee to ap- 
point cannot appropriate part of the sum appointed 
to himself, but may recall it into the original 
fund.— B oyle v . Peterborough (Bp.) (1791), 
1 Ves. 299 ; 3 Bro. C. C. 243 ; 30 E. R. 353. 

Annotations : — Consd. Joel v. Mills, Harvey v. Mills (1857), 
3 K. & J. 458. Refd. Butcher v. Butcher, Gooday v. 
Butcher (1812), 1 Ves. & B. 79 ; M’Ghie v. M'Ghie (1817), 
2 Madd. 368 ; Noel v. Walsin ghain (1824), 2 Sim. & St. 
99 ; Houston n v. Houstoun (1831), 4 Sim. 611 ; Bray v. 
Bree (1834), 8 BH. N. S. 568 ; Colston v. I’cmborton (1830), 
Donnelly, 19 ; Ricketts v. Loftus (1811), 4 Y. & C. Ex. 
519 ; Lancashire v. Lancashire (1847), 1 I)e G. & 8m. 288 ; 
Fry v. Capper 0 853), 2 W. R. 136 ; Noatherway v. Fry 
(1853), Kay, 172 ; Lee v. Head (1855), 1 K. & J. 620; 
Lee Olding (1856), 25 I j. J. Ch. 580 ; Basko r. Haselfoot 
(1863), 33 Beav. 125 ; Re Ware, Cumberlege v. Cumber- 
logo -Ware (1890), 45 Ch. D. 269. 

3440. .] — Re Whitaker, Ainley v. Ainley 

(1897), 11 Sol. Jo. 209. 

3441. Direction to raise money for purpose of 
appointment — Money not raised.] — Deft.’s an- 
cestor, devisor, gave a bond in a penal sum, con- 
ditioned to pay, after T.’s death, £1,000 to such 
person or persons as sin; should, by deed or will 
appoint: — Held: (1) such an alternative power 


PART XV. SECT. 6. 

t. Effect of subsequent clauses cutting 
down appointed share.] — Where there 
Is a Rift in the first Instance to an 
object of a power, followed by clauses 
cutting down that gift to a life estate, 
with a gift over to objects not within 
the power, both the gift over & the 
limitation of the original gift aro 
inoperative A the object of the power 
takes absolutely. — Re England, Eng- 
land v. Baylls, [1906] V. L. R. 


94.— AUS. 

a. Effect of excessive execution of 
pmver.]—- Testator devised to his wife 
al! his property, real & personal, “ as 
long as she, my said wife, shall exist ; 
& at her decease the said proporty to 
be at her solo disposal unto any one or 
other of my descendants, so as the 
property & land shall be entailed in tho 
family, from one generation to 
another ” : — Held : a devise by her in 
fee was an excessive execution of tho 


power, & therefore void.— P oank v. 
Haktwick, 11 U. C. R. 550. — CAN. 

b. Declaration in favour of wife d> 
children - Variation in favour of bene- 
ficiary — Credit or.] --Under a benefit 
certificate in a fraternal society, the 
sum insured, $2,000, was made payable 
on insured’s death to his wife & 
children. Being indebted to a daughter 
in tho sum of £3,000, ho indorsed on 
the certificate a transfer of the insur- 
ance to, & surrendered the certificate Sc 
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to appoint a sum of money, not necessarily working 
a transmutation of property like an appointment 
of land, was meant to be ambulatory during the 
life of the person who was to make the appoint- 
ment : A therefore, that an execution of it by 
deed, which in fact was retained in her own 
possession, might be revoked by cancellation 
animo cancellandi , though it contained no power 
of revocation. 

(2) As the mere act of cutting off her name 
& seal from the deed was equivocal, it might 
be explained, A its effect done away, by showing, 
from what was said by her at the time, that she 
did it under a mistaken notion that she had pro- 
vided an effectual appointment by her will made 
after the deed, A that the deed was therefore 
useless ; whereas, in truth, her will could not 
operate as an appointment, as it contained no 
direction for raising the money upon the obligor’s 
estate, but, proceeded upon the supposition as 
therein expressed, that the children of her ap- 
pointee, who was dead at the time of the will 
made, “ would acquire the said £1,000 under A by 
virtue of the deed of appointment,” A giving all the 
rest & residue of her estates A effects to them & 
others, “ on the express condition that they, the chil- 
dren, should bring into hotchpot with such residue, 
etc., the said £1,000.” Whether she mistook the 
contents of her will at the time she cut off her name 
A seal, A made the declaration before mentioned, 
which would be a mistake in fact, or whet her she 
mistook the legal operation of her will, which 
would be a mistake in law, in either case the 
mistake annulled the cancellation.— Perrott v . 
Pjcukott (1811), 14 Hast, 423; 101 E. R. 005. 

Annotations :— As to (1) Refd. Alsnger r. Close (1842), 10 

M. W. 570 ; 7n the Estate of Southcrden, Adams v. 

Soutberden, [11*25] I*. 177. As to (2) Refd. Beardsley v. 

Lacey (181*7), 07 L. J. 1\ 35. 

3442. Whole money not raised.] — Testa- 

trix, having the power to raise A appoint a sum of 
£10,000, out of certain real estate, after directing 
that sum to be raised A appointing £5,000 of it to 
A., proceeded to direct the residue to be distributed 
in the proportions thereinafter mentioned, naming 
certain beneficiaries, among others, a charity. 
She then “ gave* A bequeathed ” to If., (J., A 1)., 
certain sums, A presided that, in the event of 
any of the legatees or appointees dying, in her 
lifetime, their share should go over to other 
persons. The money thus disposed of amounted 
to £8,950 : — Held : this was a good appointment 
of the whole £10,000 ; A ordered that, after 
setting aside £5,000 for A., the residue was to he 
apportioned among the remaining appointees, in- 
cluding the charity, in proportion to the amounts 
set against their names. — Oust v. Middleton 
(1868), 18 L. T. 36 ; 16 VV. R. 391. 

3443, Right of donees entitled in default of 
appointment.] — Testatrix, under a power, charged 
estates with a sum of money, A directed it to be 
paid to such of her mother’s relations as her 
husband should by will appoint, A for want of 
such appointment then to her mother’s relations 
according to the Statute of Distributions. The 
husband survived, but did not appoint the fund 
to any relation of his wife’s mother : — Held : the 
next of kin of the mother living at the death of the 
husband were entitled to the fund, in default of 


a valid appointment by tho husband. — Davidson 
v . Proctor (1849), 19 L. J. Ch. 395 ; 14 Jur. 31. 

Annotation : — Refd. Re Sprague, Miley v. Cape (1880), 43 
L. T. 236. 

Erroneous exercise of power — Election.] — See, 
generally , Equity, Vol. XX., pp. 427-433, Nos. 
1573-1608. 


Sect. 7.— REVOCATION OF APPOINTMENT. 

3444. By deed.] — By deed of Nov. 4, 1800 (being 
the settlement made on the marriage of A. A B.), 
the intended wife B., in exercise of a general power 
of appointment vested in her by a jirevious deed 
of May 4, 1799, appointed certain freehold houses 
to the use of trustees, during the joint lives of 
herself A her husband, to her separate use, with 
remainder in the event of her dying in the lifetime 
of her husband (which happened), as she should 
appoint by will, attested by three witnesses, with 
limitations over. Shortly after her marriage, B. 
by will duly attested by three witnesses, devised 
the houses to her husband in fee ; afterwards, in 
1811, she A her husband executed a deed, attested 
by two witnesses, by which, after reciting the 
indenture of May 4, 1799, but not mentioning 
the marriage settlement, B., in exercise of the 
power given her by the deed of 1799, A of all 
other powers, etc., appointed the messuages to 
the use of her husband for life, remainder to the 
use of herself for life, remainder to the use of the 
children of the marriage as she should appoint, A, 
in default of appointment, to all the children 
equally in tail, with remainder to her husband in 
fee : — Held: the deed of 1811 did not operate as 
a revocation of the previous will. — Eilreck v. 
Wood (1826), 1 Russ. 664 ; 5 L. J. O. S. Ch. 61 ; 
38 E. R. 217 ; subsequent proceedings (1827), 
5 L. J. O. S. K. B. 194. 

Annotation : — Distd. Tobbott r. Youles (1833), 6 Sim. 40. 

3445. No power of revocation reserved In 

will by which power exercised.] — Appointment 
under a power by will is revocable by a subsequent 
appointment by deed, though no power of revo- 
cation is reserved by the will. —L isle v. Lisle 
( 1781), 1 Bro. C. C. 533 ; 28 E. R. 1282, L. C. 
Annotation : — Refd. West v. Ray (1854), Kay, 385, 

3446. By codicil — Revocation of bequest of 
residue — Gift to appointee & another— Whether 
appointee solely entitled.] — Roach v. Haynes 
( 1803), 8 Ves. 584 ; 32 E. R. 482, L. C. 

Annotation : — Refd. Bradly v. Westcott (1807), 13 Vcs. 445. 

3447. Re-appointment in codicil invalid 

— Whether revocation takes effect.] — Testator, 
having a power by will to charge certain heredita- 
ments with £7,000, to bo divided amongst his 
children in such shares as ho should by will appoint, 
A in default amongst them equally, by his will 
charged the hereditaments with the £7,000, A 
directed that £4,000, part thereof, should be paid 
to his younger son, A the remaining £3,000 to his 
three daughters equally. By a codicil he revoked 
the appointment or charge of £7,000 made by his 
will, A charged the same hereditaments with the 
payment of £7,000 to the younger son alone : — 
Held : though the appointment made by the 
codicil was invalid, the revocation nevertheless 


obtained a new one in favour of, such 
daughter, he undertaking to keep the 
insurance, in force, A she, on being 
apprised thereof, acquieseod in the 
transfer, & agreed to release the insured 
from tho debt : — Held : the transfer 
was not invalid, as an improper exercise 
of a power of appointment . — Re Kemp, 


Johnson v. Ancient Order of United 
Workmen (1907), 11 O. W. It. 91 ; 15 
O. L. R. 339.— CAN. 

c. Whether defective exercise of power 
severable from proper exercise.] — Re 
Goodhue Trusts (1920), 47 O. L. R. 
178 ; 18 O. W. N. 7.— CAN. 


d. Power to be exercised by will exer- 
cised by deed — Whether court will aid 
defective execution.] — Re Walsh’s 
Trusts (1878), 1 L. R. Ir. 320.— IR. 

e. Whether misrecital in will execution 

of power.] — Havkrty v. Curtis, [18951 
1 1. R. 23.— IR. 1 
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Sect. 7. — Revocation of appointment . Sect. 8.] 

took effect. — Quinn v. Butler. (1868), L. II . 6 
Eq. 225. 

Annotations : — Distd. Duguid v. Fraser (188G), 34 W. R. 267. 

Consd. lie Bernard’s Settlmt., Bernard v. Jones, 11916] 

1 Ch. 662. Reid. Baker r. Story (1874), 23 W. It. 147 ; 

Vcncatanarayana I’ll lay v. Subaminal (1916), 32 T. L. It. 

118 ; Ward v. Van Der Loefl, Burnyeat r. Van Der Loefl, 

[1924] A. C. 653. 

3448. .] — Testatrix had under 

her marriage settlement a testamentary power to 
appoint the settled funds to all or any of her three 
sons <& six daughters, all of whom attained the age 
of twenty-one years. By her will she appointed 
the funds to her six daughters in equal shares 
absolutely. By a codicil to her will, after reciting 
the appointment to her daughters & her desire 
that the share of her daughter M. should not be 
paid to her but should bo held upon the trusts 
for her benefit thereinafter declared, testatrix 
revoked the said appointment “ in so far (but no 
farther) as the same ” gave to M. an absolute 
interest therein, & appointed the share which M. 
“ would have been entitled to but for these pre- 
sents ” to trustees upon absolute discretionary 
trusts for her for life, with a gift over after her 
death to her sisters which trusts offended the rule 
against perpetuities A were void : — Held : the 
share appointed to M. by will was not wholly 
revoked by the codicil & did not, on failure of the 
trusts of the codicil, go as in default of appoint- 
ment under the settlement ; but, the trusts of the 
codicil being void, the original appointment to M. 
by the will remained operative . — lie Bernard’s 
Settlement, Bernard v. Jones, [1910] 1 Ch. 552 ; 
85 L. J. Ch. 414 ; 114 L. T. 054 ; 00 Sol. Jo. 458. 

Annotation : — Reid. Ward v. Van Der LoolT, Burnyeat v. 
Van Der Loefl, 11924] A. C. 663. 

3449. Absence of express revo- 

cation.] — Testatrix, in accordance with a special 
power in that behalf vested in her, appointed, by 
will, to a class formed of her husband A children. 
One of her children subsequently died, A testatrix, 
by a codicil, made an appointment of the share to 
which, under her former appointment, the child, 
if he had survived her, would have been entitled. 
The appointment by codicil -was invalid under the 

ower. The invalid appointment was not preceded 
y any words of revocation referring to the ap- 
pointment in the w T ill : — Held : the attempted 
appointment by codicil being wholly bad, & there 
being no express revocation in the codicil referring 
to the appointment in the will, the whole of the 
appointment in the will remained unalfected. — 
Duguid v. Fraser (1880), 81 Ch. D. 419 ; 55 L. .T. 
Ch. 285 ; 54 L. T. 70 ; 84 W. It. 207. 

Annotations: — Consd. lie Bernard's Settlmt., Bernard r- 
Jones, [1916] 1 Ch. 662. Reid. He Walker, MacCoJI r. 
Bruce, 11908] 1 Ch. 6G0 ; Ward v. Van Der Loefl, Burnyeat 
v. Van Der Loefl, [1924] A. C. 663. 

3450. Power of revocation & new appointment - 
Creation of life estate.] — A. having a power of 
revocation & new appointment over an estate, of 
which B., his heir, was tenant in tail, by his will 
directed the estate “ to be attached to his title 
as closely as possible ” : — Held : the estate of B. 
& all other tenants in tail in cssc at A.’s death 
(being in the line of the title) were abridged to 
estates for life only. — Dorchester (Lord) v. 
Effingham (Earl) (1818), 8 Beav. 180, n. ; 10 
Sim. 587, n. ; 49 E. K. 71. 

Annotations Refd. Bankes v. Le Dcspencer (1840), 10 
Sim. 576 ; Rowland v. Morgan (1848), 2 Ph. 764 ; Sack- 
ville-W 7 est v. Holmesdale (1870), L. K. 4 II. L, 543. 

3451. By unattested alterations.] — Where the 
donee of a power of appointment executed such 
power by will, & afterwards made unattested 
alterations in the will, with a view to revoke & 


reappoint, & the whole will had been admitted to 
probate : — Held : to be a valid execution of the 
power. — C ramer v. Hoskins (1844), 3 L. T. O. S. 
158. 

3452. Application of Wilis Act, 1837 (c. 26), 

s. 27.] — E. 11., a married woman, in 1846, duly 
made a will in execution of a general power of 
appointment, disj>osing of certain stock, & ap- 
pointing executors thereof. In 1855 she made 
another will, without the consent of her husband, 
disposing of certain other property under her 
marriage settlement, & of other articles ; it did 
not refer to the general power, under which the 
will of 1846 was made, nor to the stock thereby 
appointed ; but it contained a general revocatory 
clause, & named a different exor. : — Held: (1) 
sect. 27 of above Act was intended to enlarge the 
dispositive power of testators,- & has no bearing 
on questions of revocation ; (2) the revocatory 

clause in the wall of 1855, being in general terms, 
& containing no reference to the general power in 
execution of which the will of 1846 was made, or 
to the property thereby appointed, did not 
operate to revoke that will. — In l he Goods of 
Merritt (1858), 1 Sw. A Tr. 112 ; 82 L. T. O. S. 
78 ; 4 Jur. N. 8. 1192 ; 164 E. K. 652. 

Annotations : — As to (] ) Consd. He Kingrlon, Wilkins v. Pryer 
(1886), 32 Ch. D. 604. As to (2) Distd. In the Goods of 
Eustace (1874), L. R. 3 P. & I). 183. Consd. Sotheran v. 
Denlng (1881), 20 Ch. D. 99. Refd. Cadoli v. Wilcocks, 
[1898] P, 21. 

3453. By later will — Containing general revocatory 
clause.] — In the Goods of Merritt, No. 3452, ante. 

3454, — — .] — A feme covert made two wills 

during different covertures, the one in 1848 under 
one power, A the other in 1857 under another 
power. The latter will contained a general revo- 
catory clause, but did not refer to the previous 
will or to the power under which it was made : — 
Held : the will of 1848 was entitled to probate. — • 
In the Goods of J o vs (1860), 4 Svv. Tr. 214 ; 30 
L. J. P. M. A A. 109 ; 164 E. R. 1498. 

Annotations : — Distd. In the Goods of Eu«tuco (1874), L. R. 

3 P. A. D. 183. Consd. Sotlieran v. Deuing (1881), 20 
Ch. D. 99. N.F. He Kingdon, Wilkins r. Pryer (1886), 32 
Ch. I). 601 ; Cttdcil v. Wilcocks, [1898] 1’. 21. 

3455. — — .] — A will made by a woman, 

previous to her second coverture, under a power 
contained in a settlement executed in contempla- 
tion of her iirst marriage, or during her first 
coverture, may be revoked by another will or 
codicil, or by some writing declaring an intention 
to revoke, A: executed like a will, or by destruction 
with the intention of revoking, during her second 
or any subsequent coverture, although no power 
of revocation was reserved by the settlement, & 
no settlement was made on the second or subse- 
quent marriage.- Hawksley v. If arrow (1866), 
L. K. 1 P. A D. 147 ; 35 L. J. P. & M. 67 ; 14 
L. T. 072 ; 14 W. R. 822. 

3456, .] — A married woman having a 

general power of appointment by will over real 
estate executed a will appointing the estate. After 
the death of her husband she made another will 
revoking all former wills A containing a general 
devise & bequest of all her real A personal estate. 
She afterwards made a third will, also revoking 
all former wills & bequeathing her personal estate, 
but not devising or appointing lie]' real estate. 
She had no real estate except that subject to her 
power of appointment : — Held : the testamentary 
appointment under the first will was revoked by 
the second will, & the second will by the third, 
A the real estate went as in default of appoint- 
ment. — S otheran v. Dening (1881), 20 Ch. D. 
99, C. A. 

Annotations : — Apld. lie Kingdom, Wilkins v . Pryer (1886), 
32 Ch. D. 604. Consd. Cadell v. Wilcocks, [1898] P. 21. 



Part XV. — Powers. 


529 


3457. -.] — A married woman having in 
a settlement a special power of appointment by 
will over real estate executed a will during cover- 
ture in 1866 appointing the same. After the 
death of her husband she made three other wills. 
In the first A second she said : “ I revoke all other 
wills,” A in the third : ” I . . . hereby revoke all 
wills, codicils, A other testamentary dispositions 
heretofore made by me, A declare this to be my 
last will A testament,” & then disposed of all her 
estate “ including as well real estate as personal 
estate over which I have or shall have a general 
power of appointment,” but she did not in any 
way exercise or affect to exercise the power in the 
settlement, nor did she refer to it, or to the property 
the subject of the power : — Held : the testa- 
mentary appointment of 1866 was revoked. — 
Re Kingdon, Wilkins v. Pryer (1886), 32 Ch. I). 
604 ; 65 L. J . Ch. 598 ; 54 L. T. 753 ; 34 W. It. 634. 

Annotation s: — Distd. Oadell v. Wllcoeks, 11898] P. 21. 

Reid, He D’Este's Settlmt. Trusts, Poulter t\ D’Este, [1903] 

1 Ch. 898. 

3458. Not referring to earlier appointment.] 

— A., a widow having power of appointment 
among her children by deed or will over certain 
real estate, appointed it to her two children, a son 
A daughter, in moieties by will. She afterwards 
executed another will, revoking all former wills 
made by her (without special reference to the 
former will A appointment) A devised A bequeathed 
all her real A personal estate to her daughter 
absolutely. Iler son died in her lifetime leaving 
issue one child, a son: -Held: the second will 
revoked the first, but did not amount to an 
execution of the power of appointment. — Harvey 
v . Harvey (1875), 32 E. T. 141 : 23 W. R. 478. 

Annotation : — Consd. lie Kingdon, Wilkins v. Pryer (1886), 

32 Ch. J). 004. 

3459. - — .] — Where testator, having 

made a will reciting a power of appointment A 
exercising or purporting to exercise that power, 
made a subsequent will, which contained no clause 
of i*e vocation A no reference to the power, but by 
which he purported to “ give, devise, bequeath, A 
appoint” all his real A personal estate: — Held: 
the word ” appoint ” was, under the circumstances, 
a sufficient exercise of the power, A the second 
will, by implication, revoked the first. — Kent v. 
Kent, [19021 1\ 108 ; 71 I,. J. P. 50 ; 86 E. T. 
536 ; 18 T. L. R. 293 ; 46 Sol. Jo. 247. 

3460. Irrevocable appointments in different in- 
struments — To same person — Election.] — Where 
successive irrevocable apfiointments are made in 
favour of the same person, the latter appointment 
will be held to be in substitution for the former, 
if such appears to be the intention of the donee 
of the power, A the person in whose favour the 
appointments are made will be compelled to elect 
between them. — England v. La veils (1866), L. R. 
3 Eq. 63 ; 15 W. R. 51. 

Annotations : — Expld. lie Tancred ’s Settlmt., Somerville r. 

Tancred, Tie Selby, Church v . Tancred, 11903] 1 Ch. 715. 

Reid. He Eardloy's Will, Simeon v. Freemantle, [1920 J 

1 Ch. 397. 

Revocation generally.] — See Part X., Sect. 1, 
ante. 

Sect. 8.— NON-EXERCISE OF POWER. 

See , generally , Powers, Vol. XXXVII., p. 517, 
Nos. 1085-1091. 

3461. Whether gift by implication arises.] — 


There must either be express words in a will or a 
necessary implication to disinherit an heir-at-law. 
A devise of lands to the heir after the death of the 
wife by a necessary implication gives an estate 
for life to the wife. Otherwise w’here the dovise 
is to a stranger. — L ondon City v. Garway (1706), 
2 Vern. 571 ; 1 Eq. Cas. Abr. 272 ; 23 E. R. 972. 

Annotations : — Reid. Loder v. Lodor (1730), Mos. 356 ; Hill 

v. London (Bp.) (1738), 1 Atk. 618. 

3462. .J — Testatrix gave a weekly sum to 

A. for his life or until he should attempt to assign, 
etc., the same, A she directed a sum of stock, to 
be set apart to answer the payments ; A she gave 
to A. the power of leaving the stock, after the 
payments to him should cease, to A for the benefit 
of his wife A children, as he should, by will duly 
executed, give A bequeath the same. A. died, 
having made an invalid appointment of the stock : 
— Held : there was an implied gift to his wife A 
children, in default of appointment. — B rown v. 
Pocock (1833), 6 Sim. 257 ; 58 E. R. 590. 

Annotation : — Consd. Lambert v. Thwaltes (1866), L. R. 2 Eq. 

151. 

3463. .] — By a marriage settlement, a power 

was given to the wife, in case she left any child 
of the marriage living at her death, to appoint 
amongst all A every the children ; but if there 
should be no issue of the marriage living at her 
death, then she was to have a general power of 
disposition. She did not exercise the power, A 
died leaving several children : — Held : those chil- 
dren alone who survived her wero entitled to take 
by implication. — W inn r. Fenwick (1849), 11 
Beav. 438 ; 18 L. .T. Ch. 337 ; 13 L. T. O. 8. 155 ; 
13 Jur. 990 ; 50 E. R. 880. 

Annotation : — Consd. Lambert v. Thwaltes (1866), L. R. 2 Eq. 

151. 

3464. .] — T. by his will devised all his 

estates, copyhold A freehold, to his wife, C., for 
life, A directed that, immediately upon her death, 
his brother, R., in case he should survive her, 
should “ part A share out, or divide, all A singular ” 
the said estates “in such manner, amongst all my 
children, sons A daughters, as they shall severally 
arrive at their ages of twenty-one years, as my 
said brother shall think equitable A fair.” He also 
directed that, in case his wife should survive R., 
she should 44 make her will, A,” 44 devise ail A 
singular ” the said estates 44 amongst all my chil- 
dren, in the best A fairest manner that she can.” 
T. died, leaving him surviving C., three children, 
a son A two daughters, A R. Two only of the 
children, the son A one daughter, attained twenty- 
one, A all three died in the lifetime of C. R. sur- 
vived C., A died without having ever exercised the 
power of appointment given him by the will of 
T. : — Held : as there was no devise to the children, 
A all of them died before any power to appoint in 
their favour had accrued, no estate of inheritance 
vested, by implication, under the will, in both or 
either of the two younger children. — Halfhead v. 
Sheppard, Halfhead v. Halt.. Balfhead v. 
Tyler (1859), 1 E. A E. 918 ; 28 L. J. Q. B. 248 ; 
1 L. T. 162 ; 5 Jur. N. S. 1162 ; 7 W. R. 480 ; 
120 E. R. 1155. 

3465. .] — Testatrix by her will gave £2,000 

to trustees upon trust to pay the interest to 14. 
during her life for her separate use, A after her 
death to pay the fund to such persons as H. 
should by will appoint, A in default of appoint- 
ment to the next of kin of testatrix, living at the 


PART XV. SECT. 8. 

f. Power unexecuted by deed — Effect 
of attempted exercise by will .] — A tenant 
lor life of the lands at T., with a 
power of appointment amongst bis 

J. — VOL. XLIV. 


children exercisable by deed or will 
over the said lands, made no appoint- 
ment by deed, but made his will which 
contained the following recital — “ As 
my eldest son D. will inherit my estate 
of T. under his grandfather’s will, I 


consider him provided for ” : — Held : 
this recital did not operate as exerciso 
of the power of appointment in favour 
of 1 >. — L’Estrange v. I/Estrange 
(1890), 25 L. K. Ir. 399.—IR. 


M M 
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Sect . 8. — Non-exercise of power. Part XVI. 

Sect. 1.] 

death of H. ; & testatrix directed that in case H. 
should die without leaving issue who should attain 
twenty -one, the trustees should divide the £2,000 
between certain persons therein mentioned. H. 
died leaving one son who attained twenty-one, & 
without having exercised the power of appoint- 
ment : — Held : there was no gift by implication 
to the son, nor to H. absolutely ; but in the events 
which had happened the nearest in blood to 
testatrix living at the death of II. were entitled 
to the fund as joint tenants under the first gift 
over in default of appointment. — Re Hayton’s 
Trusts (1804), 4 New Rep. 65 ; 10 L. T. 836. 

3466 . .] — Testator gave his residuary estate 

to trustees upon trust for his daughter for life, & 
after her death amongst her children, grand- 
children, or other issue, as she should by deed or 
will appoint, & in default of appointment as 
she should by deed or will generally appoint, & 
in default of appointment under that power to 
her nearest of kin, according to the Statutes of 
Distribution. The daughter made a testamentary 
appointment under the general power in favour of 
her husband, reciting, as the fact was, that she had 
then no children. She afterwards had children, 
but died without revoking the appointment : — 
Held : there was an implied gift to the objects of 
the first power in default of appointment. — Re 
Jefferys^ Trusts (1872), L. B. 14 Eq. 136; 42 
L. J. Oh. 17 ; 26 L. T. 821 ; 20 W. B. 667. 
Annotation : — Mentd. Richardson v. Harrison (1885), 16 

Q. B. D. 85. 

3467. .1 — By deed, personalty was settled 

on trust for the wife for life, & after her death to 
pay the income during the husband’s life as the 
wife should by will appoint ; & if no children, 
then in the event which happened in trust for her 
appointees by will, remainder to her statutory 
next of kin. The wife, by will, appointed the 
fund after her husband’s death, “ but not to affect 
the income thereof during his life,” to some, but 
not all, of her next of kin : — Held : her husband 
did not take a life interest by implication. — 
Woodhouse v. Spurgeon (1883), 62 L. J. Ch. 
826 ; 49 L. T. 97 ; 32 W. B. 225. 

3468. .] — Where there is a gift to A. for 

life with a power to A. to appoint among a class, 
but no gift to the class & no gift over in default 
of appointment the ct. is not bound, without 
more, to imply a gift to the class in default of the 
power being exercised. In order to imply a gift 
there must be a clear indication in the will that 


testator intended the power to be regarded in the 
nature of a trust, so that the class or some of the 
class should take . — Re Weekes’ Settlement, 
[1897] 1 Ch. 289 ; 66 L. J. Ch. 179 ; 76 L. T. 112 ; 
46 W. B. 265 ; 41 Sol. Jo. 225. 

Annotations : — Distd. He Llewellyn ’b Settlmt., Official 
Solicitor v. Evans, [1921] 2 Ch. 281. Apld. He Combe, 
Combe t). Combe, [1925] Ch. 210. 

Gifts by implication generally.] — See 

Part XVI., Sect. 32, post. 

3469. Unexecuted power — Whether assets for 
payment of debts — On bankruptcy of donee.] — 

Mere power unexecuted in a tenant for life, who 
becomes bkpt., does not vest in his assignees. — 
Townshend (Lord) v. Windham (1750), 2 Ves. 
Sen. 1 ; 28 E. B. 1, L. C. 

Annotations : — Consd. He Hadley, Johnson v, Hadley, [1909] 
1 Ch. 20 ; O’Grady v. Wilmot, [1916] 2 A. C. 231. Refd. 
Hurst v. Winchelsea (1759), 2 Keny. 444 ; Holmes v . 
Ooghill (1806), 12 Ves. 206 ; Thorpe 1 v. Goodull (1811), 
17 Ves. 460 ; Platt v . Routh (1840), 6 M. & W. 756 ; 
Scarf v. Soulby (1849), 1 H. & Tw. 426 ; Ewart v. Ewart 
(1853), 11 Hare, 27C ; Patch v. Shore (1862), 2 Drew. & 
Sm. 589 ; He Roper, Roper v. Doncaster (1888), 39 Ch. 1). 
482 ; Re Power, He Stone, Acworth v. Stone, [1901] 2 Ch. 
659 ; He Dixon, Penfold v, Dixon, [1902] 1 Ch. 248 ; Re 
Guedalla, Loo v. Guedalla’s Trustee, [1905] 2 Ch. 331. 
Mentd. Ward v. Shallot (1750), 2 Ves. Son. 16 : Doe d. 
Otley v. Manning (1807), 9 East, 59 ; Holloway v. 
Millard (1816), 1 Madd. 414 ; Scarf t). Soulby (1848), 16 
Sim. 344. 

3470. Devise as third party may appoint — No 
appointment made — Whether assignees of third 
party have interest in subject-matter.] — A devise 
to a person or his children, as a third party may 
appoint, if no appointment be made, gives the 
assignees of the person no benefit or interest in 
the subject-matter of the devise. — Bonnor v. 
Bonnor (1844), 3 L. T. O. S. 98. 

3471. Right to take in default of 

appointment.] — S. D. devised to trustees freehold 
premises, in trust to pay the rents to her grand- 
niece, M. P., for life, & after her decease, on further 
trust for such person or persons, being a child or 
children, of M. P., as she should by will, etc., 
appoint : & in case she should die without leaving 
children her surviving, or in default of appoint- 
ment, or so far as the same, if incomplete, should 
not extend, in trust for her nephew, J. M., in fee. 
M. P. died in 1860, leaving eight children surviving, 
but wit bout having exercised her power of appoint- 
ment : — Held : J . M. was entitled to the pro- 
perty, there being no gift at all, express or by 
implication, to the children of M. P., as they could 
only have taken by virtue of an appointment. — 
Goldring v. Inwood (1861), 3 Gift’. 139 ; 5 L. T. 
17 ; 8 Jur. N. S. 206 ; 66 E. B. 366. 


Part XVI. — 

Sect. 1.— -IN GENERAL. 

3472. Construction matter for court.] — (1) For 

the purpose of construing a will, the ct. must bo 
informed of the circumstances surrounding the 
testator when making his will — such as his family 
status & the nature of his property. Extraneous 
evidence of these matters is therefore admissible. 

(2) The construction of the will is for the ct., 
<fc the application of the words of the will to the 


Construction. 

person or thing described is part of the operative 
construction (Erle, C.J.). 

(3) In construing a will, alteration of the words 
cannot be allowed for the purpose of effecting an 
intention collected only from the extrinsic facts, 
& opposed to the words as they stand (Erle, C.J.). 

(4) A further argument against the construction 
which we have adopted was found in the fact that 
testatrix would thereby be made to die intestate 

35 O. L. R. 264.— CAN. 

k. Liberal construction where will 
not drawn by lawyer.] — Where a will is 
obviously not drawn by a skilled lawyer 
the words used may be looked at less 
strictly than in a case where it i|§ sq 


PART XVI. SECT. 1. 

g. Application to court — Whether by 
petition or bill.] — Re C.fflSAR’s WILL, 
13 Gr. 210.— CAN. 

h. Necessity to construe each case 
in accordance with its facts.] — No two 


cases of wills are exactly alike : each 
must be determined upon its owti 
facts ; & a finding of fact in one case 
is not binding In any other case in 
which It does not operate as an 
estoppel. — Lloyd v. Robkrtbon (1916), 
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so far as regards the property in W. ; A the fact 
is so, but the answer is, that we do not And any 
declaration of an intention that the whole of the 
property should pass by the will, nor of any 
intention that the heir-at-law should be entirely 
disinherited. Indeed, as there is a residuary 
clause relating to personal property, A no residuary 
clause relating to real property, the will does not 
afford any inference against an intention to leave 
some property undisposed of thereby (Erle, C.J.). 
— Webber v. Stanley (1804), 10 C. B. N. S. 098 ; 
4 New Hep. 192 ; 38 L. ,T. C. P. 217 ; 10 L. T. 
417 ; 10 Jur. N. S. 057 ; 12 W. R. 833 ; 143 E. R, 
1301. 

Annotations: — As to (1) Reid. Carr v. Montoflore (1864), 
4 New Rep. 169. As to (3) Reid. Hardwick v. Hardwick 
(1873). L. R. 16 Rq. 168; He Cleveland's S. E., [1893] 
3 Ch. 244 ; He Stephenson, Donaldson v. Bamber (1896), 
66 L. J. Ch. 93. Generally, Reid. Pedley v. Dodds, Dodds 
v. Pedley (1866), L. R. 2 Eq. 819; Smith v. Ridgway 
(1866), L. R. 1 Exch. 331 ; White v. Birch (1867), 36 
L. J. Ch. 174 ; Cosby v. Millington (1869), 38 L. J. C. P. 
373 ; He Seal, Seal v. Taylor, [1891J 1 Ch. 316; He 
Brocket, Dawes v. Miller, [1908] 1 Ch. 185. 

3473. Rule of construction — Distinguished from 
rule of law.] — A rule of construction is one which 
points out what a ct. shall do in the absence of 
express or implied intention. A rule of law is one 
which takes effect when certain conditions are 
found, although testator may have indicated an 
intention to the contrary . — He Coward, Coward 
v. Lahkman (1887), 57 JL. T. 285, C. A.; affd. 
(1888), (10 L. T. 1, H. L. 

3474. Necessity for adherence to rules.] — I 
agree in the necessity of adhering to general rules 
in the construction of wills. . . . It is expedient 
that such rules should be held sacred, because they 
withdraw the decision from the discretion of the 
individual judge A prevent him from pursuing 
his own views of each particular case (Tjndal, 
C.J .). — Doe d. Clarke v. Ludlam (1831), 7 Bing. 
275 ; 5 Moo. A P. 48 ; 9 L. J. O. S. C. P. 74 ; 131 
E. R. 100. 

Annotations Reid. Doc d. Smith r. Bird (1833), 5 B. & Ad. 
695 ; Weigall v. Brome (1 833), 6 Sim. 99 ; Doc d. Edmunds 
v. Llewolliu (1835), 1 ( Sale, 193; Maxwell r. Maxwell 
(1852). 2 De U. M. & G. 705 ; Torre v Browne (1855), 5 
H. L. Cus. 555 : Ustiekc v. Pet err (1858), 4 K. & J. 437 ; 
He Mason, Ogden r. Mason, 11901] 1 Ch. 619. 

3475. .] — It would lead to endless con- 

fusion A interminable litigation if the cts. were to 
make or lind minute differences in the language 
of instruments for the purpose of escaping from 
the authority or apparent authority of previous 
decisions. With respect to wills in particular, it 
is far better to have settled rules which will enable 
the members of families to know what the law 
gives them, than that every variation of language 
used by testator, or his lawyer, should entail on 
family after family the costs, the heartburning A 
misery of litigation (James, L.J.). — Wake v. 
Varah (1873), 2 Ch. D. 348 ; 45 L. J. Ch. 533 ; 34 
L. T. 437 ; 24 W R. 021, C. A. 

Annotations : — Reid. Beckwith v. Beckwith (1876), 46 

L. J. Ch. 97 : Lucena v. Lucena (1877), 7 Ch. D. 255 ; 
He Horner’s Estate, Pomfret v. Craham (1881), 19 Ch. D. 
186 ; He Bern), Benn v. Bonn (1885), 29 Ch. D. 839 ; 
Askew v. Askow (1888), 57 L. J. Ch. 629 ; He Bowman, He 
Lay, \Vhytehead v. Boulton (1889), 11 Ch. D. 525 ; He 
Bilbam, Buchanan v. Hill, [1901) 2 Ch. 169 ; Harrison r. 
Harrison, [1901] 2 Ch. 136; Powell v. Hcllicar, [1919] 
1 Ch. 138. 


3476. -•] — (1) In ascertaining the intention, 
I ought to a certain extent to lean against an 
intestacy A not to presume that testator meant to 
die intestate if, on a fair construction, there is 
reason for saying the contrary. (2) 1 must apply 
an} established rule of construction which has been 
adopted by the ct. (Buckley, J.). — Ktrby-Smith 
v. Parnell, [1903] 1 Ch. 483 ; 72 L. J. Ch. 468 ; 
51 W. R. 493 ; 47 Sol. Jo. 279. 

3477. .] — I think this principle is right — 

that after a system of construction has existed 
for a couple of centuries it would be very rash 
indeed to interfere with that system of construc- 
tion when it has been so laid down as a principle 
to guide people whose duty it is to construe wills 
(Lord Halsbury). — A.-CL v. Jefferyb, [1908] 
A. C. 411 ; 77 L. J. Ch. 685 ; 99 L. T. 737 ; 24 
T. L. R. 793 ; 52 Sol. Jo. 660, II. L. ; affg. S. C. 
sub nom. Re Glukman, A.-G. v. Jefferys, [1908] 
1 Ch. 552, C. A. 

Annotation : — Reid. He Jones, JohnBon v. A.-Q. (1925), 133 

L. T. 601. 

3478. Subject to intention of testator.] — 

Although decided cases may be of great value in 
laying down A establishing certain principles, 
still when the question is the meaning of a par- 
ticular will, that meaning must be derived after 
all, from the consideration of the whole context 
of the particular will which you have to construe 
(Lord Cairns, C.). 

Certain settled A fixed rules of construction are 
laid down, but they are fixed subject to a very 
important qualification with regard to intention 
(Lord Hauler ley).— Singleton v . Tomlinson 
(1878), 3 App. Cas. 404 ; 38 L. T. 653 ; 20 W. R. 
722, H. L. 

Annotations : — Reid. Smith r. Ccmder (1878), 9 Ch. D. 170 ; 

He Boyes, Doyen v. Carritt (1884), 26 Ch. D. 531 ; Durham 

v. Northrn (1893), 69 L. T. 691 ; He Deproz, Henriques 

v. Deprez, [1917] 1 Ch. 24. 

3479 . .] — The first thing to be done 

when I have a will before me A I am called upon 
to construe it is to look at that will, A if I find 
what I believe to be a clear enunciation of the 
testator s intentions then upon that will I say 
that none of the technical rules of construction 
have anvthing to do with it (Brett, M.R.). — 
Limptts v. Arnold (1884), 15 Q. B. D. 300; 54 
L. J . Q. B. 85 ; 33 \V. R. 537, C. A. 

Annotations Reid. Hr Warde, Wardo v. Ridgway (1914), 

11 1 L. T. 35 ; He Trollope, Game v, Trollope, [1915] 1 Ch. 

853. 

3480. .] — (1) In wills of real property 

well-known technical phrases as to realty are 
used, A, therefore, such wills should be construed 
according to the established technical meaning of 
such words of art. (2) One general rule as to the 
construction of any instrument is that one should 
give words then* ordinary meaning in the English 
language, A should neither add to nor take any- 
thing away from such words unless one be obliged 
to do so (Brett, M.R.). 

(3) As regards the construction of wills, I cannot 
agree to the departure from well-known rules of 
construction which apply unless testator has 
expressed a different intention by the words which 
ho has used, when, of course, such rules will not 
apply (Cotton, L..T.). — Re Bedson’s Trusts 


drawn . — He Noble (Alta.), [1927] 1 
D. L. K. 1078 ; [1927] 1 W. W. H. 
442.— CAN. 

]. English rales of construction — 
Applicability to India .] — The residuary 
clause In the form In which it appears 
in English wills is practically unknown 
to the ordinary testator in Madras & 
the rules of construction which have 
been laid down by English cts. are not 
applicable. — K unthalammal v. Sur- 


YAl’KAKAHAKOYA MUDALTAR (1915), 

I. L. It. 38 Mad. 1096.— IND. 

m. - — - — .] — Cases depending 

upon rules adopted by English cts. for 
the construction of wills mado in 
England arc not of assistance in con- 
struing the will of a Parsi made in 
India. — Djnbai v. Nusskiiwanji Ruh- 
tomji (1922), 49 L. R. Ind App. 323.— 
IND. 

n. Wills made in execution of power.) 


— In construing wills made in execu- 
tion of a power, the same rules of 
construction aro to bo applied eb in 
ordinary cases . — Re Orme's Trusts 
(3851), 18 L. T. O. 3. 12.— IR. 

o. Necessity for taking punctua- 
tion into accotmt.] — In construing a 
will the punctuation of the original 
deed may be taken into account. — 
Houston v. Lord Advocate (1917), 
55 Sc. L. R. 208 — SCOT. 

mm2 
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Sect . 1. — In general. Sect. 2.] 

(1885), 28 Oh. D. 523 ; 54 L. J. Ch. 644 ; 52 L. T. 
554 : 33 W. R. 380, O. A. 

Annotation : — Generally, Reid. Blackman v. Fysh, [18923 
3 Ch. 209. 

3481 . .] — Re Coward, Coward v. 

Larkman, No. 3473, mite . 

3482. .] — One has, no doubt, to con- 

strue the language of testator ; but, having 
arrived at the meaning of testator, I have to apply 
to it one of those technical rules invented by the 
ct. for the purpose of giving effect to what, no 
doubt, is in average instances the intention of 
testator (Kekewich, .T.). — Re Inman, Inman v. 
Rolls, [1893] 3 Ch. 618 ; 62 L. J. Ch. 940 ; 69 
L. T. 374 ; 42 W. R. 156. 

Annotation; — Reid. He Marten, Shaw v. Marten (1900), 70 
L. J. Ch. 354. 

3483. - — .] — (1) I repudiate the invoca- 
tion of any canon of construction here, beyond the 
fact that I find enough in the language of this 
instrument to show what was the meaning of 
testator ; & I propose to give effect to what, in 
my view, testator meant (Lord Halsbijry, C.). 

(2) Without a clear expression of intention on 
the part of the testator, 1 should not attribute to 
him such a whimsical <fc cruel result as that 
derivable from the earlier part of the w r ill (Lord 
MacNaghten). — Barraclough v. Cooper (1905), 
[1908] 2 Ch. 121, n. ; 77 L. J. Ch. 555, n. ; 98 
L. T. 852, H. L. 

Annotations : — Generally, Reid. Be Cope, Cross v. Cross, 
[1908] 2 Ch. 1 ; Be Lambert, Corns v. Harrison, [19081 
2 Ch. 117 ; Re Taylor, Taylor v. White (1911), 56 Sol. Jo. 
175 ; Re Williams, Metoalf v. Williams, [1914] 2 Ch. 61 ; 
Re Kirk, Wothey r. Kirk (1915), 85 L. J. Ch. 182: Re 
Rayner, Couch v. Warner (1925), 134 L. T. 141. 

3484. Partial construction.] — It is fit that 

every man’s w r ill should hold as far as it may, if it 
cannot hold as far as testator would have it (Lord 
Nottingham, Keeper). — Nourse v. Yarworth 
(1674), Cas. temp. Finch, 155 ; 23 E. R. 85 ; sub 
nom. Nurse v. Yerworth, 3 Swan. 608. 

Annotations: — Reid. Scattergood v. Edge (1699), 12 Mod 
Rep. 278. Mentd. Whittle v. Henning (1848), 2 Ph. 731. 

3485. Liberal construction permissible.] — 

(1) The cts. construe wills with more laxity & 
with more attention to their various passages 
than are allowable in construing deeds (Sir 
Lancelot Shad well, V.-C.). 

(2) I rather think that you will see, upon the 
whole construction of this will, that the word 
“ respective ” may be very well rejected without 
injuring testator’s meaning ; & that in fact, unless 
you do reject it, you cannot act on the will at all, 
as far as the real estate is concerned (Sir Lancelot 
Shadwell, V.-C.). — .Tones v. Price (1841), 11 
Sim. 557; 10 L. J. Ch. 195 ; 5Jur. 719; 59E.R.988. 

3486. .] — A will consisting of memo- 

randa intended as instructions for a more formal 
will, will be construed liberally, & the ct. will 
consider how the conveyancer would have carried 
out his instructions. — Greetham v. Colton (1865), 
34 Beav. 615 ; 6 New Rep. 311 ; 13 L. T. 34 ; 11 
Jur. N. S. 848 ; 13 W. R. 1009 ; 55 K. R. 773. 

Annotations : — Reid. Bank of Ireland v. McCarthy, [1898] 
A. C. 181; Re Richards, UgJow v . Richards, [1902] 1 
Ch 7 6. 

3487. Whether amount of property or number of 
objects considered.]— (1) The ct. will not take into 
consideration the amount of the property or the 


number of objects, for the purpose of construing 
a will, except in the case of a specific disposition. 

(2) An annuitant falls under the general 
character of legatee ; unless distinguished by 
testator ; entitled therefore under a residuary 
bequest in favour of legatees. — Sibley v . Perry 
(1802), 7 Ves. 522 ; 32 E. R. 211, L. C. 

Annotations: — As to (2) Refd. Bromley v. Wright (1849), 
7 Hare, 334. Generally , Reid. Hampson v. Brandwood 
(1816), 1 Madd. 381 ; Pruen v. Osborne, Prucn v. Wilcox. 
Pruen v. Gilbert (1840), 11 Sim. 132 : Dodsworth v. Addy 
(1842), 6 Jur. 700 ; Head v. Randall (1843), 2 Y. & C. Ch. 
Cas. 231 ; Williams v. Tcalo (1847), 6 Hare, 239 ; Pope v. 
Popo (1851), 14 Beav. 591 ; Bradshaw v. Melling (1853), 
19 Beav. 417 ; Bamford v. Lord (1854), 14 C. B. 708 ; 
Ross v. Ross (1855), 20 Beav. 645 ; Anderson v. St. Vincent 
(1856), 2 Jur. N. S. 607 ; Rc Heath’s Settlmt. (1856), 23 
Beav. 193 ; Maynard v. Wright (1858), 26 Beav. 285 ; 
Smith v . Horsfall (1858), 25 Beav. 628 ; Lanphicr v. 
Buck (1865), 2 Drew. & Sm. 484 ; Heasman v. Pearse 
(1871), 7 Ch. App. 275 ; Page v. Young (1875), L. R. 19 Eq. 
501 ; Ralph v. Carrick (1879), 11 Ch. D. 873 ; Re Judd’s 
Trusts, [1884] W. N. 200 ; Re Birks,' Kenyon v. Blrks, 
[1900] 1 Ch. 417 ; Re Embury, Page v. Bowyer (1913), 
109 L. T. 511 ; Re Johnson, Pitt v. Johnson (1914), 111 
L. T. 130 ; Re Tlmson, Smiles v. Tlmson, [1916] 2 Ch. 362 ; 
Re Burnham, Carrick v. Carrick, [1918] 2 Ch. 196. 
Generally , Reid. Rc Swan, Brett v. Ward, [1918] 1 Ch. 399. 

3488. Clauses read referentlally to each other — 
Unless clearly Independent.] — The tendency of 
modern decisions is to read the different clauses 
of the same will referentlally to each other, unless 
they are clearly independent.— Ford v. Ford 
(1848), 6 Hare, 486 ; 67 E. It. 1256. 

Annotation : — Reid. Jacob v. Jacob (1898), 78 L. T. 451. 

3488a. Will by foreigner In English language — 
Using English legal terms- Consideration of foreign 
usages.] — Chia Khwee Eng v. Chia Poh Ciioon, 
No. 10196, post . 


Sect. 2. — FUNCTIONS OF COURT OF 
CONSTRUCTION. 

3489. By what court will may be construed — Not 
court of probate.] — Probate of the will of a married 
woman under a power limited in such manner as 
will leave questions of construction for the decision 
of cts. of equity. 

. . . That is a question of construction not f6r 
this ct. to determine (Sir H. Jenner). — Ledgard 
A Parr v. Garland (1836), 1 Curt. 286 ; 163 

E. R. 97. 

Annotations: — Consd. Re Lambert ’r Estate, Stanton r. 

Lambert (1888), 39 Ch. 1). 626. Refd. Tugman v. 

Hopkins (1842), 11 L. J. C. P. 309 ; In the Goods of Do 

Pradel (1867), L. li. 1 P. & D. 454. 

3490. .] — It is no part of the juris- 

diction of this ct. to enter into questions of con- 
struction, but the ct. may, incidentally, be com- 
pelled to do so.- — B urgess v. Marriott (1843), 3 
Curt. 424 ; 2 Notes of Cases, 171 ; 7 Jur. 473 ; 
163 E. R. 779. 

3491. Conditions precedent to construction — 
Circumstances for construction must have arisen.] — 

Where the interests of the xmrties to a special case 
are not of such a nature as to give the ct. juris- 
diction to decide the questions, the ct. will not feel 
itself bound to decide upon a lictitious interest 
created for the express purpose of obtaining a 
decision. 

Fpon a special case to obtain a decision whether 
persons not in esse would be entitled, under certain 
circumstances which might never arise, to a share 
in property, the ct. declined to decide the question, 
being of opinion that it would be injurious to the 


PART XVI. SECT. 2. 

p. Interpretation governed by law 
of d<miriL ) — The Interpretation of 
wiIIk is governed by the law of the 
domicil of testator.— N oap v. Noad, 

21 L. C. J. 31 2.™ CAN. 


q. By ivhai court will may be 


construed — Court of Common Pleas. 
Scouler v. Scouler, 19 U. C. R. 106. 

-CAN. 

r. Pov:er of court — On petition 
under Act to Amend Law of Property 
Trusts, 8 . 31 — To make a declaration as 
to the construction of a will.}— Re Wil- 


liams ( circa 1865), 1 Ch. Ch. 372. — CAN. 

t. Power of master in taking accounts 
— Whether master may construe unll .] — 
Re Sherlock, 18 P. U. 6.-— CAN. 

a. Power of court to construe, uHll 
— Under Trustee Act, R. S. B. C„ 1911 
(c. 232), s. 79.] —Re Dougan Estate, 
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arties to have that decision until the events should 
appen which would give rise to the question. — 
Bright v. Tyndall (1876), 4 Ch. D. 189 ; 25 
W. R. 109. 

3492. Necessity for probate.] — Suppose 

he makes such a will as would be admitted to 
probate, suppose it to have been proved as his last 
will at Doctors Commons ; then suppose any 
person gets possession of that will, by the rules of 
evidence in England, it cannot be received at 
nisi prius , A the party would be non-suited, or 
have a verdict passed against him if he did not 
choose to be nonsuited, if he had not another 
instrument, A if he only produced the original 
will. By our rules of evidence he must produce 
the probate (Lord Brougham). — Yates v. Thom- 
son (1835), 3 Cl. A Fin. 544 ; 6 E. R. 1541, L. C. 

Annotations ; — Consd. Boyos v. Bcdale (1863), 1 Hem. & M. 
7 1)8. Mentd. Bain v. Whitehaven & Furness Junction By. 
(1850), 3 H. L. CaR. 1. 

3493. .] — In all cases in which parties 

apply to the Ct. of Ch. for its construction of a 
will, or payment of legacies under a will, the 
ct. proceeds only on the foundation of a will 
proved in a ct. of competent jurisdiction.— 
Ryves v. Wellington (Duke) (1840), 9 Beav. 
579 ; 15 L. J. Ch. 401 ; 8 L. T. O. 8. 00 ; 10 Jur. 
697 ; 50 E. R. 407. 

Annotations -Mentd. Dyson v. A.-G., [1911] 1 Iv. B. 410 ; 
Esquimalt & Nanaimo Ry. v. Wilson, [19201 A. C. 353 ; 
lie Mason (1928), 97 L. J. Ch. 321. 

3494. Whether probate conclusive.] - Exor. 
proves a will of a personal estate, wherein one of 
the legacies is forged ; the exor. has no remedy in 
equity, but ought to have proved the will with a 
special reservation as to that legacy. — Plume v. 
Beale (1717), 1 P. Wins. 388 ; 2 Eq. Cas. Abr. 
421 ; 24 E. R. 438, L. C. 

Annotations : — Reid. Sheldon v. Sheldon (1844), I Hob. Keel. 
81 ; Allen v. M'Phertson (1847), l H. L. Cas. 191. 

3495. .] — A will cannot be set aside in 

equity for fraud or imposition ; because if it is of 
personal estate it may be set aside in the ecclesi- 
astical ct. ; A if of real estate*, it. may be set aside 
at law on the issue devisavit vet non. Kerkich r . 
Brankby (1727), 7 Bro. Pari. Cas. 437 ; 3 E. R. 
284, 11. L. 

Aiinotations -Consd. Ex p. Fearon (1S00), 5 Ves- 633. 
Apld. Gingcll v. Horne (1839), 9 Sim. 53(1. Consd. 
Middleton v. Sherburne (1841), 4 Y. <S: C. Ex. 358. Apld. 
Allen v. M'PherHon (1847), 1 11. E. Ca«. 191 ; Jones v. 
Gregory (1863), 2 Do G. J. & Sm. 83. Retd. Farrington r. 
Knightly (1719), 1 1*. Wins. 544 ; Barnoslv v. Powel 

(1749), 1 Ves. Sen. 284 ; Hick v. Mors (1753), 3 Keny. 
117; Bates v. Graves (1793), 2 Ves. 287; Boyse r. Boss- 
borough (1854), 23 L. J. Ch. 305. 

3496. .] — Probate conclusive as to the* 

character of exor. — Griffiths v. Hamilton (1806), 
12 Ves. 298 ; 33 K. R. 114, L. C. 

Annotation Refd. Rc Glukman, A.-G. v. JelTerys, [1907] 

1 Ch. 171. 

3497. .] — With respect to wills of personalty 

after probate has been granted . . . ibis ct. is 
bound by the judgment A has no jurisdiction to 
try whether the will is complete is not (Lord 
Eldon, C.). — Lynn v. Beaver (1823), Turn. A R. 
63 ; 37 E. It. 1018, L. C. 

Annotations : — Refd. Oldham r. Slater (1829), 3 Sim. 84 : 
Malone v. Malone (1841), 8 Cl. A Fin. 179; Re Bacon’s 
Will, Camp v. Coe (1886), 31 Ch. D. 460 ; Croome v. Croomo 
(1888), 59 L. T. 582. Mentd. Windham v. Graham (1826), 

1 Russ. 331; Turner v. Frampton (1846), 2 Coll. 331; 
Loe v. Delane (1850), 4 Do G. A Sm. 1 ; Rc Walker’s 
Trusts (1852), 16 Jur. 1154 ; Wilson v. Eden (1854), 23 
L. J. Ch. 105 ; Snoesby v. Thorne (1855), 25 L. T. O. S. 
250 ; Merlin r. Blagruv© (1858), 25 Beav. 125. 


3498. .] — If the Ecclesiastical Ct. has 

thought proper to grant probate of this will I 
cannot contradict them. ... I do not know on 
what ground the Ecclesiastical Ct. has granted 
probate. It is enough for me that having granted 
probate I am concluded from examining the 
question whether there is a will or not (Lord 

CoTTENHAM, C.). THORNTON V. CURLING (1824), 

8 Sim. 310 ; 59 E. R. 123, L. C. ; previous pro- 
ceedings, sub nom. Curling v. Thornton (1823), 2 
Add. 6. 

Annotations : — Refd. Campbell v. Beaufoy (1859), John. 320 ; 

TVHuart v. Harknesa (1865), 34 L. J. Ch. 311. Mentd. 

Price v. Dewhurst (1838), 4 My. A Cr. 76. 

3499. .] — Bernal v. Bernal (1838), as 

reported in 3 My. A Cr. 559, n. ; 40 E. R. 1050, L. C. 

Annotations : — Refd. Slnnott v. Herbert (1872), 7 Ch. App. 

232 ; Re CIRTh Trusts, [1892] 2 Ch. 229 ; Pelham Clinton 

v . Newcastle, [1902J 1 Ch. 31. 

.] — See, atso, Executors, Y r ol. XXIII., pp. 

230-235. 

3500. What court may consider — Events which 
might have happened.] — In considering the con- 
struction of the will, I am compelled to consider it, 
not only with reference to the events which 
actually happened, but to those which might have 
happened, A are expressly provided for by the 
will (Sir James Wigram, V.-C.). — Boreham v. 
Bignall (1850), 8 Hare, 131 ; 19 L. J. Ch. 461 ; 
14 Jur. 205 ; 68 E. R. 302. 

AnnoUitions : — Refd. Southern v. WolloBton (1852), 16 

Beav. 166 ; Rc Lyne’s Trust (1869), L. R. 8 Eq. 65 ; 

Firth v . Fielden (1874), 22 W. R. 622 ; Re Drew, Drew v. 

Drew, [1899] 1 Ch. 336 ; Re Coley, Hollingshead v. Coley, 

r i mm *> i rw 

3501. *— — .]— Uatidino v. Nott (1857), 7 

K. & B. (S50 ; 20 L. J. Q. B. 244 ; 20 L. T. O. S. 170 ; 
3 .Tur. N. S. 1020 ; 5 W. R. 574 ; 110 Ii. R. 1387. 

3502. .] — (l) The will must be in 

writing, A the only question is, what is the meaning 
of the words used in that writing. To ascertain 
which every part of if must be considered with 
the help of those surrounding circumstances, 
which are admissible in evidence to explain the 
words, A put the ct. as nearly as possible in the 
situation of the writer of the instrument (Lord 
Wensleydale). 

(2) We are bound by decided cases, for the sake 
of securing as much certainty in the administration 
of Hie law as the subject is capable of (Lord 
Wensleydale). 

(3) In construing wills the events which might 
possibly have happened as well as those which 
did happen are to bo considered (Lord Wensley- 
dale). 

(4) 1 have boon long A deeply impressed with 
the wisdom of the rule, now, 1 believe, universally 
adopted, at least in the cts. of law . . . that in 
construing wills . . . the grammatical A ordinary 
sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnance 
or inconsistency with the rest of the instrument, 
in which case the grammatical A ordinary sense 
of the words may be modified, so as to avoid that 
absurdity A inconsistency, but no farther (Lord 
Wensleydale). 

(5) Where words have for a long series of years 
obtained a well known technical meaning, although 
it might not be that which if the case had been 
entirely untouched by decisions, the cts. might 
now adopt, it would be unsafe, A it would render 
property insecure if it were now to depart from 


[1922] 1 W. W. R. 1105 ; 30 B. C. R. 
334.— CAN. 

b. Whether jurisdiction of court man 
he ousted .] — Testator cannot, by con- 
stituting private individuals a forum 
domesticum to decide whatever ques- 


tions may arise upon the construction 
of his will, oust the jurisdiction of the 
ct. to determine such question. — -M assy 
v. Rogers (1383), 11 L. H. Ir. 409 — 

IR. 

o. Decision on contingency which 


may never arise .] — The ct. will not 
decide claims under a will dependent 
on the happening of contingencies 
which may never arise. — C oleman v. 
Bloomfield, 2 N. Z. L. R. C. A. 49. — 
N.Z. 
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Sect . 2. — Functions of court of construction. Sect. 
3 : Sub-sects. 1 2.] 

that meaning & apply a different rule (Lord 
Cranworth, C.). — Grey v . Pearson (1857), 6 
H. L. Cas. 61 ; 26 L. .1. Oh. 473 ; 29 L. T. O. S. 
67; 3 Jur. N. 8. 823 ; 5 W. R. 454 ; 10 E. R. 1216, 
H. L. ; affg . S. C. sub nom. Pearson v. Rutter 
(1853), 3 De G. M. A G. 398, L. C. 

Annotations: — As to (1) Consd. Thcllusson v. Rendlesham 
(1859), 7 H. L. Cas. 429 ; Surtees v . Surtees (1871), L. K. 
12 Eq. 400 ; Waring v. Currey (1873), 22 W. R. 150. Refd. 
Taylor v. St. Helens Corpn. (1877), 6 Ch. 1). 264. As to 
(2) Consd. Slingsby v. Grainger (1859), 7 H. L. Cas. 
273. Refd. Baker v. Baker (1858), 6 H. L. Cas. 616. 
As to (4) Consd. Slingsby r. Grainger (1859), 7 H. L. Cas. 
273 ; Thellusson r. Rendlesham (1859), 7 H. L. Cas. 429 ; 
Allgood v. Blake (1873), L. R. 8 Exch. 160. Folld. 
Lowther v. Bentinck (1874), L. R. 19 Eq. 166. Consd. 
Faber v. Lathom (1897), 77 L. T. 168. Refd. Roddy r. 
Fitzgerald (1858), 6 H. L. Cas. 823 ; Day v. Day (1870), 
18 W. R. 417 ; Edwards r. West (1878), 38 L. T. 481 ; 
Leach v . Jay (1878), 39 L. T. 242 ; Cale. Ry. v. N. B. Ry. 
(1881), 6 App. Cas. 114 ; He Levy, Ex p. Walton (1881), 
17 Cli. D. 746 ; Harding t\ Pearce (1882), 9 Q. B. D. 281 ; 
Spencer r. Metropolitan Board of Works (1882), 22 Ch. D. 
142 ; Hill v. East & West India Dock Co. (1884), 9 App. 
Cas. 448 ; lie Martin, Smith v. Martin (1885), 54 L. J. Ch. 
1071 ; Mills r. Dunham, (1891 j 1 Ch. 576 ; Rogers r. 
Maddocks (1892), 62 L. J. Ch. 219 ; The Suevic, 11908] 
P. 292; Cave v. Horsell, (19121 3 K. B. 533 ; Vaelier 
v. London Soc. of Compositors, (1913] A. C. 107 ; Bodega 
Co. v. Martin, (1915] 2 Ch. 385 ; It. v. Halliday, [1917] 
A. C. 260 ; Whitmore r. King (1918), 87 L. J. Ch. 647 ; 
Scott v. North urn beriand & Durham Miners’ Permanent 
Relief Fund Friendly & Approved Soc., [1920] 1 K. B. 
174; Victoria City v. Vancouver Island (Bp.), [1921] 2 
A. C. 384 ; The Ruapehu, [1927] P. 47. As to (5) Refd. 
Robinson v. Evans (1873), 43 L. ,7. Ch. 82. Generally, 
Consd. Abbott v. Middleton, Ricketts v. Carpenter (1858), 
7 H. L. Cas. 68 ; Rhodes v. Rhodes (1882), 7 App. Cas. 
192. Refd. Seccombe v. Edwards (1860), 28 Beav. 514 ; 
Seeger v. Duthie (1860), 6 Jur. N. S. 1095 ; Coates v . 
Hart (1863), 32 Beav. 349 ; lie Sanders’ Trusts (I860), 
L. It. 1 Eq. 675 ; Reed. r. Braithwate (1871), L. R 11 Eq. 
514 ; Keogh r. Keogh (1874), 22 W. R. 508 ; Sweeting v. 
Prideaux (1876), 45 L. J. Ch. 378 ; Faber v. Latham 
(1897), 77 L. T. 168. 

3503 . Events happening after date of will.] 

— I quite agree that you cannot construe a will by 
the events that have happened afterwards, A 
cannot vary it in point of construction by circum- 
stances which may afterw ards occur (Wood, WO.). 
— Be Clark’s Trusts (1863), 2 New Rep. 386 ; 32 
L. J. Ch. 525 ; 8 L. T. 571 ; 11 W. R. 871 ; subse- 
uent proceed ings (1864), 3 L)e G. J. & 8m. Ill, 
j. J J . 

Annotation : — Refd. Re Hudson, Hudson v. Hudson (1882), 
20 Ch. D. 406. 


Sect. 3.— TIME TO WHICH WILL REFERS. 

Sub-sect. 1. — In General. 

3504 . Date of will.] — A will speaks not until the 
death of the party, but the construction is to be 
made as matters stood at the time of making the 
wall (Lord Cowpkr, C.). — Rketton r. Lkthulier 
(1710), 2 Tern. 653 ; 23 E. K. 1026, L. C. 

3505 , Unless otherwise Intended.] — Wills 

in general construed from the making unless 
circumstances or the tenor of it shows it should be 
from the death of testator but the intermediate 
time not regarded. — Lomax v. Holmden (1749), 
1 Ves. Sen. 290 ; 27 E. R. 1038, L. C. 

Annotations : — Apld. King v. Bennett (1838), 4 M. & W. 36. 

Reid. Robinson v. Robinson (1751), 2 Vos. Sen. 225 ; 
Driver v. Frank (1818), 6 Price, 41 ; Early v. Bcnbow 
(1846), 2 Coll. 342 ; Bird v. Luckie (1850), 8 Haro, 301 ; 
Warde v. Plumb (1870), 22 L. T. 723 ; Re Lowman, 
Devenish v. Pester, (1895] 2 Cb. 348 ; Arnyot v. Dwarris, 
( 1904] A. C. 268. Mentd. Clayton v. A.-G. (1834), l 
Coop. temp. Cott. 97 ; Wensleydale Peerage Case (1856), 
8 State Tr. N. S. 479. 


3506 . -.] — The general rule as to testa- 
ments is, that the time of the teBtament, A not 
testator’s death is regarded. This rule admits of 
a variety of distinctions A exceptions. One 
general exception is, where the legacy is universal, 
as of all my goods, because of the fluctuation of 
the personal estate ; but a specific legacy is no 
exception, unless it be in its nature subject to 
increase A diminution ; as a bequest of a flock of 
sheep (Lord Harowicke, O.). — Downing (or 
Downes) v. Townsend (1755), Amb. 280; 27 
E. R. 189 ; sub nom. Downtng v. D AG NALL, Amb. 
App. 818, L. O. 

3507 . .] — A will is in general to be 

construed from the time of its date, unless circum- 
stances or its tenor show, that the death of testator 
W’as the time intended. The intermediate time is 
not to be regarded. — K ing v. Bennett (1838), 4 
M. A W. 36 ; 1 Horn. A H. 289 ; 7 L. J. Ex. 242 ; 
150 E. R. 1333. 

Annotation Refd. Re Lowman, Dovenish v. Pester, [1895] 

2 Ch. 348. 

3508. Use of words of present tense.] 

Anon. (1561), Moore, K. B. 31 ; 72 E. R, 420. 

3509. .] — Where testator expressed 

himself in the present tense, it relates to what is 
in being at the time of making the will. — Abney 
v. Miller (1743), 2 Atk. 593 ; 26 E. R. 755, L. 0. 

Annotations : — Consd. Slatter v. Noton (1809), 16 Ves. 197. 

Refd. Carte v. Carte (1744), Amb. 28 ; ltudstone v. 

Anderson (1752), 2 Ves. Sen. 418 ; A.-G. v. Downing (1 769), 

Amb. 571 ; Hone r. Medcraft (1783), 1 Bro. C. C. 261 ; 

Penrice v. Garnons (1796), 3 Anst. 821 ; .Tames v. Dean 

(1808), 15 Ves. 236. 

3510. Lunacy of testator after making will.] 

— Testator by will, dated in 1850, directed all his 
just debts to be paid out of his personal estate, 
lie then bequeathed to trustees all his household 
goods, A all his live A dead stock, etc., A all moneys 
A securities for money, cash at his banker’s, A all 
his freehold, copyhold A leasehold estates, but 
without general words specifying personal estate, 
upon trust. He then declared the trusts to be ; 
“ As to his household goods, live A dead stock, 
etc., A all moneys in the house, A cash in his 
banker’s hands, book A other debts,” without 
other general words, upon trust to sell A convert 
all the aforesaid property, as should not consist 
of money, A get in the debts, A after payment 
thereout of liis debts pay certain legacies, A 
equally divide “ the remainder of the proceeds 
of such sale ” amongst his two daughters, share A 
share alike. In June, 1857, testator was found by 
inquisition to be of unsound mind. At that date 
he possessed (besides real estate) personal estate 
of the various kinds described in his will. He had 
a sum of £2,100 at his banker’s. A considerable 
portion of the personal estate w T as converted in 
his lifetime, by the committee under the lunacy, 
& was partly used in the cultivation, etc., of the 
farm. Testator died in Aug. 1858 : — Held : from 
w r hat happened under the lunacy, the clearest in- 
tention was shown that the will should not speak 
from the death of testator, but from the date of 
the will. — W heeler v . Thomas (1860), 4 L. T. 
173 ; 7 J ur. N. 8. 599. 

3511. Condition not to take veil.] — 

Testator by his will dated Apr. 29, 1912, devised 
A bequeathed the residue of his real A personal 
estate upon trust for sale A conversion A invest- 
ment A directed his trustees to stand possessed of 
his residuary estate upon trust to pay three- 


PART XVI. SECT. 3, SUB-SECT. 1. 

3604 i. Date of will.] — Guardian 
Trust & Executors Co. of New 
Zealand, Ltd. v. Smith, [1923] 
N. Z. L. R. 1284.— N.Z. 


d. Construction of words — “Died 
before receiving payment of such share.”] 
— Where a will directed, if any person 
entitled to a share under it should die 
before receiving payment, how such 


share should bo disposed of : — field : 
the words “ died before receiving pay- 
ment of such share ” must be construed 
to mean before being entitled to 
receive. — Broomfield v. Summer- 
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fiftieths of the income thereof to his niece E. for 
life “ or until she shall take the veil.” At the 
time he made his will testator was aware that E. 
contemplated becoming a professed nun & that 
such a stop would involve her taking a vow of 
poverty, with the consequence that she would be 
deprived of the personal enjoyment of any bounty 
which he might bestow upon her by his will. On 
Sept. 16, 1918, E. became a professed nun, & on 
Mar. 9, 1920, testator died : — Held : having 
regard to the facts, of which testator was aware, 
& to the absence of a context limiting the occur- 
rence of the event to the period after testator’s 
death, the word of futurity in the limitation of the 
gift of income to E. was referable to its occurrence 
after the execution of the will & not merely to its 
occurrence after testator’s death, & accordingly 
the gift to E. failed. — Re Hewitt, Hewitt v. 
Hewitt, T1926] Oh. 740 ; 95 L. J. Oh. 300 ; 135 
L. T. 319 ; 70 Sol. .To. 007. 

3512. Date of death— Provision for payment of 
debts.] — Provisions in will for payment of debts 
relate to the time of testator’s death. — Bridgman 
v. Dove (1744), 3 Atk. 201 ; 20 E. R. 917, L. C. 
Annotation : — Reid. Kelly v. Powlet (1763), Dick. 353. 

3513. Wills Act, 1837 (c.26), s. 24— Relates 

only to property.] — The provision in the above 
Act, that the will is to be construed as if made 
immediately before testator’s death relates only 
to the property comprised in the will. — Bullock 
v. Bennett (1856), 7 De (4. M. & G. 283 ; 3 Eq. 
Rep. 779 ; 24 L. .1. Oh. 512 ; 25 L. T. O. 8. 230 ; 
1 Jur. N. 8. 507 ; 3 W. R. 545 ; 44 E. R. Ill, 
L. JJ. 

Annotations: — Apld. Williams v. Owen (18G3), 2 Now Rop. 

585 ; Re Whorwood, Oglo v. Sherbourne (1887), 34 Cl). I). 

440. Consd. Re Chapman, Perkins v. Chapman, [19041 

1 Oh. 431. Refd. Violott v. Brookinan (1857), 26 L. J. Ch. 

308 ; Thorpe v. Bestwick (1881), 0 Q. B. I). 311 ; Ainyot 

v. Dwarria, [1904] A. C. 208. 

3514. .] — The term “ eldest son ” 

in a will is properly applied to the elder of two sons, 
& if there be a person answering the description 
at the date of the will, such person, though he dies 
afterwards in testator’s lifetime, is an object of 
testator’s bounty, above sect, not having, with 
reference to the objects of bounty, the same effect 
as it has “ with reference to the real <fc personal 
estate comprised in it.” — -A myot v . D warkis, 
[19041 A. C. 268 ; 73 L. .J. P. C. 10 ; 90 L. T. 102 ; 
53 W. R. 10 ; 20 T. L. R. 208, P. O. 

.] — See, further , 8ect. 15, sub- 
sect. 1 , post. 

3515. Condition relating to marriage of 

donee.] — Testator by will left property in trust for 
his children, & declared that if any son or daughter 
should alienate his or her share or become bkpt., or 
marry a person of any degree of kindred unless 
more remote than third cousin, or if a daughter 
marry without the previous written consent of 
the trustees, his or her share & interest should 
“ thenceforth cease A determine.” A daughter 
married a first cousin between the date of the will 
& testator’s death : — Held : upon the true con- 
struction of this particular will, testator intended 
that as to marriage the forfeiture should take 
effect only in the case of a marriage after testator’s 
death, <fc the daughter had not forfeited her 
interest. — Chapman v. Perkins, [19051 A. C. 106 ; 
74 L. J. Oh. 331 ; 92 L. T. 372 ; 53 W. R. 485, 


H. L. ; affg. S. 0. sub nom. Re Chapman, Perkins 

v . Chapman, [1904] 1 Ch. 431, 0. A. 

Annotation: — Consd. Re Hewitt, Hewitt v. Hewitt, [1926] 
Ch. 740. 


Sub -sect. 2. — New Statute Intervening 
between Will and Death. 

3516. Effect of statute — On construction of will.] 
I should have great difficulty indeed in seeing my 
way to the conclusion that this Act of Parliament 
either was intended to alter or has in this case 
had the effect of altering the proper construction 
of words contained in a will made before the Act 
passed. ... I apprehend the construction of the 
words of a specific gift will be taken generally 
according to the meaning of the words at the period 
the will was made (Lord Selborne, C.). — Jones 
v. Ogle (1872), 8 Ch. App. 192 ; 42 L. J. Ch. 334 ; 
28 L. T. 245 ; 21 W. R. 236 ; L. C. & L. JJ. 


Annotations : — Distd. Capron v. Capron (1874), L. It. 17 Eq. 
288. Apld. Re March, Mandor v. Harris (1884), 27 Ch. D. 
166. Refd. Hasluok v . Pedloy (1874), 23 W. It. 165 ; 
Constable v. Constable (1870), 40 L. T. 516 ; Re / Cox’s 
Trusts (1878), 9 Ch. D. 159 : Patching v. Barnett (1880), 
43 L. T. 50 ; Re Lawrence, Lawrence v. Lawrenoo (1884), 
63 L. J. Ch. 882 ; Re Bridger, Brompton Hospital for Con- 
sumption v . Lewis, 11894] 1 Oh. 297 ; Re Rayor, Rayor v . 
J layer, [19031 l Ch. 085. Mentd. Re Griffith, Carr v . 
Griffith (1879), 12 Ch. D. 655. 

3517 . .] — Testatrix, by her will, dated 

in 1880, gave her residuary personal estate “ to 
C. J. M. & J. H. & E. his wife,” to & for their own 


use & benefit absolutely, & appointed C. J. M. & 
J. H. & E. H. his wife, her exors. Testatrix died 
in 1883, after the commencement of the Married 
Women’s Properly Act, 1882, .1. H. & E. H. were 
married in 1864 : — Held : as the will was made 
before the above Act came into operation, it must 
be construed in accordance with the law at that 
time. — Re March, Mander v. Harris (1884), 27 
Ch. I). 166 ; 54 L. J. Ch. 143 ; 51 L. T. 380 ; 32 


W. R. 941, C. A. 

Annotations : — Refd. Turnbull v. Forman (1885), 15 Q. B. D 

234 : Re Jupp, Jupp v. Buckwell (1888), 39 Ch. D. 148 ; 

Re Bridger, Brompton Hospital for Consumption v. 

Lewis, [1894] l Ch. 297 ; lie Turnbull, Skipper v. Wade, 

[1905] 1 Ch. 726. 

3518. .] — An extension, whether by a 

statute or otherwise, of a testator’s power of 
disposition in the interval between the making of 
his will A of his death does not alter the meaning 
of his language, although such extension will 
necessarily enlarge the legal effect of that language 
by making it apply to more objects than it pre- 
viously would have ai^plied to (Lindley, L.J.). — 
Re Bridger, Brompton Hospital for Con- 
sumption v. Lewis, [1894] 1 Ch. 297 ; 63 L. J. Ch. 
186 ; 70 L. T. 204 ; 42 W. R. 179; 10 T. L. R. 
153 ; 38 Sol. Jo. Ill ; 7 R. 78, C. A. 

Annotations ; — Apld. Re Turnbull, Skipper v. Wade, [1905] 

1 Ch. 726. Consd. Re Harris, Harris v. Harris, [1912] 

2 Ch. 241. Apld. Re Groos, Uroos v. Groos, [101511 Ch. 

572 ; In the Estate of Yates, [1919] P. 93. Refd. Re 

Hume, Forbes v. Hume, [1895] 1 Cn. 422; Re Rayor, 

Rayer v . Rayor, [1903] I Ch. 685 ; Re Bennett, Gibson v. 

A.-G., [1920] 1 Ch. 305. 

3519 . .] — What the result would have 

been if the matter had rested there, having regard 
to what has been said in other cases as to the effect 
of an Act of Parliament on the construction of a 
will made prior to the passing of the Act, it is not 
necessary for mo to determine ; but Lord Sel- 
borne in Jones v. Ogle , No. 3516, anle> points out 


field (1876), 2 V. L. R. (Eq.) 174.— 

AUS. 

t. Date of death.] — Vansickle v. 
Vansickle, 9 A. R. 352, — CAN. 

f, .] — Re Rutherford (1918), 

42 O. L. R. 405 ; 14 O. W. N. 40.— 

CAN. 


g. .] — Rc Thompson (1919), 45 

O. L. R. 520 ; 48 D. L. R. 757 ; 10 
O. W. N. 227.— CAN. 

h. .] — Re Rogers (1020), 47 

O. L. R. 82 ; 17 O. W. N. 441. — CAN. 

k. .] — The principle applicable 

in India is that adoptod in the English 


Wills Act that a will has the same effect 
as if it were executed at the time of 
testator’s death. — Born v. Venkata- 
sami Naidu (1913), I. L. R. 38 Mad. 
369.— IND. 

1. ,] — Mosedale v. MoDouoall 

(1893), 7 Nfld. h. R. 732.— NFLD. 
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Wills. 


Sect, 3. — Time to which will refers : Sub-sect . 2. 

Sect . 4: Sub-sect. 1.] 

in that case the Act of Parliament does not usually 
affect the construction of the will. It may, 
however, in some cases affect the expression of 
testator’s intentions, as will be seen, for example, 
in the case of Re Bridget , No. 3518, ante (Far- 
well, J.). — Kc Payer, Ray^er v. Rayer. [1903] 
1 Ch. 085 ; 72 L. J. Ch. 230 ; 87 L. T. 712 ; 51 
W. R. 538. 

Annotations Reid. lie Joseph, Pain r. Joseph (1908), 98 
h. T. 392; Re Whiting, Ormond v. Do Launay (1913), 
108 L. T. 029 ; Re Smith, Prada v. Vandroy (1916), 85 
L. J. Ch. 057 ; Re Hardyman, Teesdalo v. McClintock, 
11925] 1 Ch. 287 ; Re Drake, Drake v. Wilson, [1926] 
Ch. 559 ; Re Reeves, Reeves v. l’awson, [1928] 1 Ch. 351. 

3520. .] — If it is a question of con- 

struction as regards the donees of the gift the Act 
does not affect the meaning at all ; but if it be a 
question of the description of the subject-matter 
of the gift, then Wills Act, 1837 (c. 20), s. 24, 
requires that every will shall be construed, with 
reference to the real & personal estate comprised 
in it, to speak & take effect as if it had been 
executed immediately before the death of testator, 
unless a contrary intention shall appear by the 
will (Farwell, J.). — Re Turnbull, Skipper v. 
Wade, [1905] 1 Ch. 720 ; 74 L. J. Ch. 438 ; 53 
W. li. 440 ; 49 Sol. Jo. 417. 

Annotation: — Mentd. Rc Snape, Elam r. Phillips, [1915] 
2 Ch. 179. 

3521. As to legal operation of will — Will 

before codlell after statute.] — Apportionment Act, 
1870 (c. 35), applied to a devise contained in a will 
dated before the Act to which a codicil was made 
after the Act. 

A testator who knows of an alteration in the law 
(as this testator must be presumed to have done), 
<te does not choose to alter his will, must be taken 
to mean that his will shall take effect according to 
the new law (Sir G. Jessel, M.R.). — Hasluck v. 
Pedley (1874), L. R. 19 Eq. 271 ; 44 L. J. Ch. 
143 ; 23 W. R, 155. 

Annotations : — Refd. Constable v. Constable (1879), 11 Ch. D. 
681 ; Re March, Hander v. Harris (1884), 27 Ch. D. 166 ; 
Re Lucas, Parish v. Hudson (1885), 55 L. J. Ch. 101 ; Re 
Bridger, Brompton Hospital for Consumption v. Lewis, 
[1894] 1 Ch. 297 ; Rc Meredith, Stone v. Meredith (1898), 
67 L. J. Ch. 409 ; Re Ford, Myers v. Molosworth, [1911] 
1 Ch. 455. 


3522. -Re Bridger, Brompton 
Hospital for Consumption v, Lewis, No. 3518, 
ante . 

3523. .] — Re Rayer, Rayer v. Rayer, 

No. 3519, ante, 

3524. .] — Accumulations Act, 1892 

(c. 58), which provides that after the passing of the 
Act there shall not, under any disposition of 
property, be any accumulation of rents or income 
for the purchase of land only, for any period longer 
than the minority of any person who, if of age, 
would for the time being be entitled to such rents 
or income — applies to a will made before & coming 
into operation after the passing of the Act. — Re 
Llanover (Baroness), Herbert v . Freshfield 
(2), [1903 J 2 Ch. 330 ; 72 L. J. Ch. 729 ; 88 L. T. 
856 ; 51 W. R. 615 ; 19 T. L. R. 524 ; 47 Sol. Jo. 
385. 

Annotations: — Refd. Rc Llanover, Herbert v. Bam, [1907] 

1 Ch. 635 ; Rc Llanover S. E., [1926] Ch. 626. 

3525. -.] — Re Turnbull, Skipper v, 

Wade, No. 3520, ante. 

3526. .] — I may specially refer to Re 

Bridger , No. 3518, ante , where it is laid down 
that the effect of a will may be enlarged by the 
due interpretation of a statute passed between the 
making of the will & the death of testator, I pre- 
sume because, with reference to the real & personal 
estate comprised in it, a will acts from the date 
of the death <& not that of execution (Lord 
Coleridge, J.). — In the Estate of Yates, [1919] P. 
93 ; 88 L. J. P. 92 ; 120 L. T. 671 ; 35 T. L. R. 
301 ; 63 Sol. Jo. 355. 

3527. Presumption of testator’s knowledge of 
alteration of law.] — Hasluck v . Pedley, No. 
3521, ante. 

Sect. 4.— CONSTRUCTION ACCORDING TO 
INTENTION OF TESTATOR. 

Sub-sect. 1. — In General. 

3528. General ruled— Anon. (1498), Y. B. 13 
Hen. 7, fo. 17, nl. 22.' 

Annotations ~ Refd. Horton v. Horton (1605), Cro. Jac. 74 ; 

Counden v. Clarke (1613), Ilob. 29 ; Gardner v. Sheldon 

(1671), 2 Keb. 781 ; Holmes v. Meynel (1681), T. liaym. 

*152 ; Fisher v. Wigg(1701), 1 Ld. Kaym. 622 ; Good right 

d. Goodridge v. Goodridge (1 742), Willes, 369 ; Rc Willatts, 

Willatts v. Artlcy (1905), 74 L. J. Ch. 269. 


PART XVI. SECT. 4, SUB-SECT. 1. 

3628 1. General rule.] — In interpreting 
a will the ct. considers the intentions 
of testator, & not what may ho best 
for those interested under it. — 
Kearnf.y r. Lowry (18C8), 5 VV. W. & 
A’B. 202.— AUS. 

3528 11. .J — For the purpose of 

ascertaining the subject-matter of 
testator's gift, the ct. may place itself 
in the position of testator, & consider 
what ho may reasonably be presumed 
to have known. — Re Dongle y, [1906] 
V. L. H. 641.— AUS. 

3628 iii. .] — Re Finkelstkin, 

National Trustees, ktc\, Co. op 
Australasia, Ltd. v. Michael, [1926] 
V. L. R. 240; [1926] Argus L. It. 

200 ; 48 A. L. T. 25.— AUS. 

3528 iv. .] — Cooper r. Allciiin 

(1913). 13 S. R. N. 8. W. 422 ; 30 

N. 8. W. W. N. 105.— AUS. 

3528 v. .] — Whiteside v. Mil- 

ler, 1*4 Or. 393.— CAN. 

3528 vi. .] — Re Wrighton 

(1906), 4 O. W. R. 261 ; 25 C. L. T. 
44 ; 8 0. L. R. 630 — CAN, 

3528 vii. .) — Wills ought to he 

so interpreted as not to defeat the 
intention of the testator by technical 
rules of construction : but by con- 
sidering the language in a free, liberal 
& common-seuHe spirit, to give effect 
to the manifest intention. — O tty v. 


Crookshank, 21 N. B. R. 109. — CAN. 

3528 viii. .] — Morrison v. 

Fredericton (Bp.) (1909), 4 N. B. Eq. 
Rep. 162.— CAN. 

3528 ix. .1— It is the ct.’s duty 

to give effect to intention as expressed, 
6 c not to add to the will. — Narahimiia 
Appa Row i\ Parthasakathy Appa 
Row (1913), 18 C. W. N. 554 ; 1. L. R. 
37 Mad. 199.— IND. 

3528 x. .] — Narandah Vrijbtiu- 

KH\NDAS V. BaI 8aRA3WAT1BAI (1914), 
I. L. R. 38 Bom. 697.— IND. 

3528 xi. .]—' When from the terms 

of a will taken as a whole, the intention 
of testator, to bequeath an estate of 
inheritance is manifest, the mere fact 
of somo of the restrictions & qualifica- 
tions imposed by the will being void 
does not affect the validity of the 
estate conveyed by it. — Ramesiiwar 
Prosajd Singh v. Laohmi Prosad Singh 
(1904), I. L. K. 31 Calc. 111.- IND. 

3528 xli. .] — Ross Skinner v. 

Durga Prasad (1904), I. L. 11. 31 
All. 239.— IND. 

3528 xill. .] — Rose v. Rose, 

[1897] 1 I. R. 9,— IR. 

3528 xiv. .] — The thing to he 

ascertained is, what is testator’s will. 
— Re Patterson, Dunlop v. Greer, 
[1899] 1 I. K. 324.— IR. 

3528 xv. .] — Reeves v. Newen- 

Ham, 2 Ridg. Pari. Rep. 43. — IR. 


3528 xvi. - — v. Kerr 

(1918), 52 I. L. T. 178.— IR. 

3628 xvii. .] — Where a clause is 

imperfect 6c unfinished, 6c testator’s 
meaning is obvious, the ct. will supply 
the words to perfect the bequest. — 
In the Estate of Bennett (1884), 7 Nfld. 
L. R. 36.— NFLD. 

3528 xvli i. -.1 — In a will the in 

tention, when legitimately proved, is 
competent not only to fix the sense of 
ambiguous words, but to control the 
sense even of clear words, & to supply 
the place of express words in cases of 
difficulty or ambiguity. — Hull v. Car- 
penter, [1920 J N. Z. L. R. 361. — N.Z. 

3528 xix. .]— In construing a will 

the object of tho ct. is in every case to 
ascertain the intention of testator as 
declared by the words of the will, & 
for this purpose tho ct. is entitled to 
put itself in the position of testator & 
to consider all material facts 6c circum- 
stances known to testator with refer- 
ence to which ho is to he taken to have 
used tho words in tho will & then to 
declare what is the intention evidenced 
by the words used with reference to 
theso facts & circumstances. — Day 
v. Collins, Collins v. Day, [1925] 
N. Z. L. It. 280 ; Gaz. L. It. 70.— N.Z. 

3628 xx. .] — HoRSBRUGn v. 

HoRSBRUGn (1847). 9 Dunl. (Ct. of 
Sess.) 329 ; 19 Sc. Jur. 118.— SCOT. 
3528 xxi. .) — Ramsay v. Ander- 
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3529. .1 — Wills are to be construed accord- 

ing to the intent. — B utler & Baker’s Case 
( 1691), as reported in 3 Co. Bep. 25 a ; 76 E. R. 
684. 

Annotations: — Held. Arthur v. Bokenbara (1708), 11 Moil. 
Rep. 148 ; Bunker v. Cooko (1708), Fitz.-G. 225 ; Wind- 
ham v. Chetwynd (1757), 1 Burr. 414 ; Cavo r. Holford 
(1798), 3 Ves. 650 ; Goodright d. Fowler v. Forrester 

0 807), 8 East, 552 ; Doe d. Tofleld v. Toflold (1809), 11 
East, 246 ; Re Arblb 8c Class’s Contract, [1891] 1 Ch. 601. 
Mentd. Monvil’s Case (1585), 13 Co. Rep. 19 : Mountjoy’s 
Case_(1589), 5 Co. Rep. 3 b ; Jennings v. Bragg (1595), 
Cro. Eliz. 447 ; FitzwilJiam’s Case (1604), 6 Co. Rep. 32 a ; 
Poxhall’s Case (1609), 8 Co. Rep. 83 b ; Lo view’s Caso 
(1613), 10 Co, Rep. 78 a; Court of Wards Case (1627), 
Cro. Car. 33 ; Sydowne v. Holme (1635), Crn. Car. 422 ; 
R. v . Hampden (1637), 3 State Tr. 826; Norrico & 
Norrice’s Case (1640), March, 23 ; Berry v. White (1662), 
O. Bridg. 82 ; Geary v. Bcarcroft (1666), O. Bridg. 484 ; 
Thompson t>. Leach (1690), 2 Vent. 198 ; Wankford v . 
Wankford (1702), 1 Salk. 299 ; Atkin v. Barwick (1719), 

1 Stra. 165 ; R. v. Wcstboer (1739), 1 Leach, 12 ; Bucking- 
hamshire v. Drury (1762), Wilm. 177; Brydges v. Chandos 
(1794), 2 Ves. 417 ; Goodtitle d. Holford v. Otway (1796), 

1 Bos. & P. 576 ; Crowther v. Ramsbottom (1798), 7 
Term Rep. 654 ; Doo d. Gamons ?\ Knight (1826), 5 
li. & C. 671 ; Balme v. Hutton (1831), 2 Tyr. 17 ; Lucas 
v. Nockells (1833), 10 Bing. 157 ; Bramah v. Roberts 
(1835), 1 Bing. N. C. 481 ; Mills v. Oddy (1835), 2 Cr. M. 
& R. 103 ; Garland v. Carlisle (1837), 4 Cl, 8c Fin. 693 ; 
Doo d. Chidgey v. Harris (1847), 16 M. & W. 517 ; Slggers 
v. Evans (1855), 5 E. & B. 367 ; Xenos v. Wickham (1867), 
L. R. 2 H. L. 296 ; Standing v. Bowring (1885), 31 Ch. D. 
282 ; London & County Banking Co. r. London 8c River 
Plate Bank (1888), 21 Q. B. D. 535 ; Mallott v. Wilson, 
[1903] 2 Ch. 494. 

3530. .] — (1) Every will shall be construed 

according to the intent & meaning of the devisor 
(per Cur.). 

(2) Construction is not to be made upon the 
first part of a will by itself, but upon all the words 
& parts of it, the same being entire ( per Cur.). 

(3) This intent of the devisor is plainly collected 
out of the very words of the will ( per Cur.). — 
Roberts v. Roberts (1013), 2 Bulst. 123; 80 
E. R. 1002. 

Annotation: — Generally , Mentd. Bate r. Amherst (1662), 
T. Raym. 82. 

3531. .] — Gough v. IIowarde (1615), 3 

Bulst. 121 ; 81 E. R. 104. 

Annotation Reid. Doo d. Payne r. Flyer (1849), 14 Q. B, 
512. 

3532. .] — Blamford v. Blamford, No. 

3597, post. 

3533. .] — Buffield v. Byburo (1020), 

Poph. 188 ; 79 E. R. 1282. 

Annotations : — Reid. Winsford r. Smith (1692), 1 Show. 350 ; 
Lawrence v. Dodwell (1698), 1 Ld. Raym. 438. 

3534. .1 — A will shall be construed accord- 

ing to the intent of testator, & exposition shall be 
made of the words to supply his intent (Yelver- 
ton, J.). — Lowen v . Cocks (1627), Met. 03 ; 124 
E. R. 345. 

3535. -.] — The intention of testator is the 

law to expound the testament (Hale, .T.). — King 
v . Melling (1071), as reported in 1 Vent. 225 ; 
86 E. R. 151 ; on appeal , 1 Vent. 232, Ex. Ch. 

Annotations : — Consd. Paptllion v. Voice (1728), Kel. W. 27. 
Reid. Luddington v. Kinie (1696), 1 Ld. Raym. 203 ; 
Bamfleld v. Popham (1703), Holt, K. B. 233 : Legato r. 
Sowell (1706), 1 P. Wins . 87 ; Woodright r. Wright (1716), 
10 Mod. Rep. 369 ; Ncwland v. Shepherd (1723), 2 P. Wms. 
194 ; Goodright v. Pullyn (1726), 2 Ld. Raym. 1437 ; 
Shaw v. Weigh (1728), Fortes. Rep. 58 ; A.-G. v. Young 
(1733), 2 Com. 423 ; Glonorchy r. Bosville (1733), Cas. 
temp, Talb. 3 ; Clare v. Clare (1734), Cas. temp. Talb. 21 ; 
Sabbarton v. Sabbarton (1734), Cas. temp. Talb. 55 ; Wyld 
v. Lewis (1738), 1 Atk. 432; Procter v. Upton (1739), 
5 Do G. M. & G. 199, n. ; Hodgeson v. Bussey (1740), 2 
Atk. 89 ; Beauclork v. Dormer (1742), 2 Atk. 308 ; Ginger 
d. Whiter. White (1742), Willes, 348 : Read v. Snell (1743), 

2 Atk. 642 ; Coryton v. Holyar (1745), 2 Cox, Eq. Cas. 
340 ; Gulliver v. Wickett (1745), 1 Wils. 105 ; Lamploy 


v. Blower (1746), 3 Atk. 396 ; Bagshaw v. Spencer (1748), 
1 Ves. Sen. 142 ; Robinson v. Robinson (1751), 3 Atk. 
736 ; Goodtitle d. Pearson v. Otway (1753), 2 Wils. 6 ; 
Letheullier v. Tracey (1754), Amb. 220 ; Garth v. Baldwin 
(1755), 2 Vos. Sen. 646 ; Robinson v. Robinson (1756), 

1 Keny, 298 ; Sayer v. Masterman (1757), WUm. 386 ; 
Austen v. Taylor (1759), 1 Eden, 361 ; Doe d. Long v . 
Laming (1760), 2 Burr. 1100 ; Dubbor v. Trollope (1764), 
Amb. 453 ; Griffith v. Harrison (1792), 4 Term Rep. 737 ; 
Seale v. Barter (1801), 2 Bos. 8c P. 485 ; Doo d. Nowell v. 
Roake (1825), 2 Bing. 497 ; Malcolm v. Taylor (1831), 

2 Russ. & M. 416 ; Doe d. Jones v. Davies (1&32), 4 B. & 
Ad. 43 * Doo d. Bunin v. Charlton (1840), i Scott, N. It. 
290 ; Woodhouse v. Herrick (1855), 1 K. & J. 352 ; Abbott 
v. Middleton, Ricketts v . Carpenter (1858), 7 H. L. Cae. 
68 ; Marshall v. Grime (I860), 8 W. R. 385 ; Jordan v. 
Adams (1801), 9 C. B. N. S. 483 ; Fuller v. Chamior (1866), 
L. R. 2 Eq. 682 : Allgood v. Blake, Roach v . Blake, 
Clcnnell v. Blake, Reed v. Blake (1872), L. R. 7 Exch. 339 ; 
Beauchant v. Usticko, [1880] W. N. 14. Mentd. Page v. 
Hayward (1704), 2 Salk. 570 ; Thomlinson r. Dignton 
(1712), 10 Mod. Rep. 71 ; Fumival v. Crew (1744), 3 Atk. 
83; Wykhamm Wykham( 1810), 3 Taunt. 316 ; Broughton 
v. Sandilands (1811), 3 Taunt. 342 ; West v. Bomcy (1819), 

1 Russ. & M. 431 ; Smith v . Death (1820), 5 Madd. 371 ; 
Willis v. Hisoox (1839), 4 My. & Cr. 197 ; Evans v. Evans, 
[1892] 2 Ch. 173. 

3536. — -.] — Green v. Hayman (1079), 2 
Cas. in Ch. 10 ; 22 E. R. 822, L. C. 

Annotation : — Reid. Crofts v. Middleton (1856), 8 Do G. M. 
& G. 192. 

3537. .] — Brown v. Cutter (1683), T. 

Raym. 427 ; 2 Show. 152 ; 83 E. R. 223 ; sub nom . 
Luxford v. Cheeke, 3 Lev. 125. 

Annotations : — Consd. Marlborough v. Godolphin (1750), 2 
Ves. Sen. 61. Reid. Sheffield v. Orrery (1745), 3 Atk. 
282 ; Letheulier v. Tracy (1753), Amb. 204 ; Sayer v. 
Masterman (1757), Wilm. 386 ; Doe d. Westminster (Dean 

6 Chaptor) v. Freeman (1786), 1 Term Rop. 389 ; MeedB 
v. Wood (1854), 19 Boav. 215; Abbott v. Middleton, 
Ricketts v. Carpenter (1858), 7 H. L. Ch. 68 ; Walpole 
v. Laslett (1862), 1 New Rep. 180 ; Eastwood v. Lockwood 
(1867), L. R. 3 Eq. 487 ; Re Martin, Smith v. Martin (1885), 
54 L. J. Ch. 1071 ; Re Dear, Helby v. Dear (1889), 58 
L. J. Ch. 659 ; Re Tredwell, Jeifray v . Tredwell, [1891] 

2 Ch. 640. 

3538. .1 — Monnington v . Davis (1695), 

Fortes. Rep. 224 ; 92 E. R. 827. 

3539. .] — Fisher v. Nicholls (1700), Holt, 

K. B. 743 ; 3 Salk. 127 ; 394 ; 90 E. R. 1309. 

3540. .] — Words in a will shall give the 

very same estate as such words in a deed would, 
unless the intent of the party can be discovered 
to tho contrary ( per Cur.). — Goodright v. Pullen 
( 1726), as reported in 1 Barn. K. B. 6 ; 94 E. R. 4. 

Annotations Reid. Papilllon v. Voice (1728), Kcl. W. 27 ; 
Saver v. Masterman (1756), Amb. 344 ; Jones v. Morgan 
(1783), 1 Bro. C. C. 206 ; Demi d. Webb v. Puckcy (1793), 
5 Term Rep. 299 ; Pooh*, v. Poole (1804), 3 Bos. & I\ 620 ; 
Winter v. Perratt (1843), 9 Cl. & Fin. 606; Vernon v. 
Wright (1858), 7 H. L. Cas. 35 ; Mills v. Howard (1861), 

7 Jur. N. S. 654 ; Foxwell v. Van Grutten (1900), 82 
L. T. 272. 

3541. .] — The general sense of the words 

of a will aro to be restrained, by the intention of 
testator, & the other words they are in company 
with. — Strafford v . Berridge (1729), Mos. 208 ; 
25 E. R. 353, L. C. 

3542. .] — The first question [is], what is 

the intention of testator & the construction of the 
will (Lord Hardwicke, C.). — Coventry (Earl) 
v. Coventry (1742), 2 Atk. 300 ; 26 E. R. 621, 

L. C. 

Annotations : — Reid. Sleeoh v. Thorington (1754), 2 Vor. Sen. 
560 ; Drinkwator v. Falconer (1755), 2 Ves. Sen. 623 ; 
Whittaker v . Whittaker (1792), 4 Bro. C. C. 31 ; Broome 
v. Monck (1805), 10 Ves. 597. 

3543. -.] — If there be manifest intention to 

devise an estate in fee, the construction ought to 
be, that such an estate is devised. — Kennon v. 
Owen (1755), Say. 194 ; 90 E. R. 849. 

3544. .] — A construction is to be made on 


SON (1836), 14 Sh. (Ct. of Soss.) 570; 
11 Fac. Coll. 499. — SCOT. 

3528 xxii. .] — Tho question 

whether a bequest is to be hold in satis- 
faction of or in addition to a prior pro- 
vision! n obligat iont depends entirely on 


the intention of testator, 8c while the 
circumstances that testator is already 
bound to give ro much may bo an 
important element in discovering the 
intention it raises no more than a 
presumption of fact. — 1 


s Tkuhtkk (1874), 1 R. (Ct. 

of 8ess.) 1171; 11 Sc. L. R. 686.— 
SCOT. 

3528 xxiii. .]*~Brownv. Dickin- 

son’s Estate, [1919] App. D. 457. — 

S. AF. 
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Sect. 4 . — Construction according to intention of 
testator ; Sub-sects. 1 & 2.] 

the whole will, & this -ct. is not bound by the legal, 
technical sense of the words used but to follow the 
intent (Lord Hardwicke, 0.). — Garth v. Bald- 
win (1765), 2 Ves. Sen. 646 ; 28 E. R. 412, L. C. 

Annotations : — Held. Sayer v. Masterman (1756), Amb. 334 ; 
Le Rousseau v. Rede (1761), 2 Eden, 1 ; Jones v. Morgan 
(1783), 1 Bro. C. C. 206 ; Thong r. Bedford (1783), 1 Bro. 
C C. 313 ; Lyon v. Mitchell (1816), 1 Madd. 467 ; Ohol- 
mondeley v. Clinton (1820), 2 Jac. & W. 1 ; Jervolse v. 
Northumberland (1820), 1 Jac. & W. 559 ; Verulam v. 
Bathurst (1843), 13 Sim. 374 ; Re Joaffreson’s Trusts 
(1866), L. It. 2 Eq. 276. 

3645. .] — Kino v. Burchall, No. 3913, post. 

3546. — - — .] — Will to be construed according to 
the intention. — Fen d. Lowndes v. Lowndes 
(1768), 4 Burr. 2246 ; 98 E. R. 171. 

Annotations : — Consd. Drivor v. Frank (1814), 3 M. & S. 25. 
Reid. Bird v. Luckie (1850), 8 Hare, 301. 

3647. .] — The ct. will struggle against a 

construction that would defeat the obvious in- 
tention of the will (Lord Eldon, C.). — Kirk- 
patrick v. Kilpatrick (1807), 13 Ves. 476 ; 33 
E. R. 373, L. C. 

Annotation : — Reid. Williams v. Hughes (1857), 27 L. J. Ch. 
218. 

3548. j — -Where a testator clearly indicates 

an intention to keep several descriptions of 
property together, but the language of the devise, 
with respect to the interest conveyed in some of 
those descriptions is doubtful, it ought to be con- 
strued so as to effect that intention. — Houston 
v . Hughes, Houston v. Lesingham, Houston v . 
Peyton, Houston v. Smith (1827), 6 B. & C. 
403 ; 9 Dow. & Ry. K. B. 464 ; 6 L. J. O. S. K. B. 
315 ; 108 E. R. 500 ; subsequent proceedings (1828), 
6 Russ. 110, H. L. 

3549. — — .] — You must give the will the con- 
struction that will carry into eifect the primary 
intent of testator (Lord Eldon, C.). — Htair (Earl) 
v. Macgill (1827), 1 Bli. N. S. 062 ; 1 Dow. & Cl. 
24 ; 4 E. R. 1020, II. L. 

3550. .] — In construing wills, the ct. en- 
deavours to give such a construction to the words 
as will make the whole context consistent with the 
apparent general intention of testator (Lord 
Langdaie, M.R.). — Glendkning v. Glendening 
(1840), 9 Beav. 324 ; 7 L. T. O. 8. 131 ; 50 E. R. 
308. 

Annotation: — Refd. In the Goods of Hand (1849), 7 Notes 
of Cases, 59. 

3551. .J — Where a will admits of a double 

construction in consequence of events which 
subsequently happened, the ct. will give eJIect 
to that construction which will nearest carry out 
what was apparently the intention of testator, 
had the event which raised the construction not 
occurred. — Hammond r. Smith (1840), 7 L. T. O. S. 
80. 

3552. .] — It is upon intention, either 

expressly declared or collected by just reasoning 
upon the terms of the instrument, or evidenced 
by surrounding circumstances, where surrounding 
circumstances can be called in aid, & not upon 
conjecture merely, their Lordships feel bound to 
proceed ( per Cur.). — Doe d. Brodbelt v. Thom- 
son (1858), 12 Moo. P. C. C. 116 ; 32 L. T. O. 8. 
65 ; 14 E. R. 855, P. C. 

3553. .] — There is no principle whatever 

involved in this case except that which pervades 
all those cases, namely, to ascertain what is 
testator’s intention & to carry that intention into 
effect (Lord Chelmsford, C.). — Baker v. Baker 
(1858), 0 II. L. Cas. 010 ; 31 L. T. O. S. 62 ; 4 Jur. 
N. S. 491 ; 0 W. R. 410 ; 10 E. R. 1436, H. L. 

Annotations : — Apld. Re Taylor, Ulsley t>. Randall (1884), 
53 L. J. Ch. 1181. Reid. Bright v. Larcher (1S58), 3 
De G. 6c J. 148; Stcllox t\ Sugden (1859), John. 234; 


Hiokman v . Upsall (1860), 2 Giff. 124 ; Upton v. Vanner 
(1801), 1 Drew. & Sm. 594 ; Perkins v. Cooke (1862), 
2 John. & H. 393 ; Tarbottom v. Earle (1863), 11 W. R. 
680 ; Prowett v. Prowett (1864), 10 L. T. 564 ; Brayne v. 
Roes (1866). 15 L. T. 349 : Salvin v. Weston (1866), 35 
L. J. Ch. 552; Michell v. Wilton (1875), L. R. 20 Eq. 269 ; 
Re TootaPs Estate, Hankin v. Kilburn (1876), 2 Ch. D. 
628 ; Re Mason, Mason v. Robinson (1878), 8 Ch. D. 411 ; 
Carmtohael v. Gee (1880), 5 App. Cas. 588 ; Re Howarth, 
Howarth v. Maldnson, f 1909] 1 Ch. 485. 

3554. .] — i n the administration of chari- 

table bequests, it is the duty of the ct. to ascertain 
from the words of the will, by the ordinary rules of 
construction, the true meaning & intention of 
testator, both as to the bequest itself & the mode 
of carrying it into effect, without, in the first 
instance, adverting to the existence of the Statute 
of Mortmain. When the intention of testator 
has been ascertained, inquiry is to be made whether 
the whole or any part of that intention is contrary 
to the provisions of the statute. But no secondary 
interpretation ought to be adopted, nor ought the 
ct. to resort to any different mode of administra- 
tion from that indicated by testator, even though 
it may be reasonable in itself for the purpose of 
escaping from the operation of the statute. — 
Tatham v. Drummond (1804), 4 De G. J. & Sm. 
484 ; 5 New Rep. 24 ; 34 L. J. Ch. 1 ; 11 L. T. 
324 ; 10 .Tur. N. S. 1087 ; 13 W. R. 01 ; 40 E. R, 
1000, L. C. 

Annotations : — Reid. CresBwell v. CrcBswcll (1868), L. R. 
6 Eq. 69 ; Re Watmough’s Trusts (1869), L. R. 8 Eq. 272 ; 
Biscoe v. Jackson (1881), 50 L. J. Ch. 597 ; Rc Wedgwood, 
Alien v. Wedgwood, [1915] 1 Ch. 113. 

3555. .] — Sidebotuam v . Knott (1872), 20 

L. T. 700 ; 20 W. R. 415. 

3556. .] — A will is to be construed according 

to the plain meaning & intention of testator, not- 
withstanding that the result of so construing it 
may be to defeat the object which he had in view. 
— Cuntjffe ?’. Brancker (1870), 3 Ch. D. 393 ; 
46 L. J. Ch. 128 ; 35 L. T. 578, C. A. 

Annotations : — Apld. Re Brooke, Brooke v. Brooke, [1894] 

1 Ch. 43. Expld. Re Brooke, Brooke t*. Dickson, [1923] 

2 Ch. 265. Reid. Patching v. Barnett (1880), 49 L. J. Ch. 
665 : Richardson v. Harrison (1885), 16 Q. B. D. 85 ; 
Tud hall v. Medlieott (1888), 36 W. R. 886. Mentd. Re 
Hollis' Hospital Trustees & Hagues Coutract (1899), 47 
W. It. 691. 

3557. .] — [Wills] ought to be so interpreted 

as not to defeat the intention of testator by 
technical rules of construction ; but by consider- 
ing the language in a free, liberal, & commonsense 
spirit, to give effect to his manifest intention 
(Malins, V.-O.). — Re Hpeakman, Unsworth v. 
Speakman (1876), 4 Ch. D. 620 ; 46 L. .T. Ch. 608 ; 
35 L. T. 731 ; 25 W. R. 225. 

Annotations: — Apld. King v. Georgo (1876), 35 L. T. 786. 
Reid. Rc Roberts, Tarleton v. Bruton (1884), 27 Ch. D. 346. 

3558. ,] — i think that in construing a will 

we are to inquire what is the intention of testator 
shown by the words of the will (Lord Blackburn). 
— Bowen v. Lewis (1884), 9 App. Cas. 890; 54 
L. J. Q. B. 55 ; 52 L. T. 189, II. L. 

Annotations: — Reid. Evans v. Evans, [1892) 2 Ch. 173; 

Pelham Clinton v. Newcastle, [1902] 1 Ch. 34. 

3559. .] — (1) The cardinal rule or principle 

to be kept in view is, of course, that effect shall be 
given to the expressed intention of the testator 
(Lord Shand). 

(2 ) The gift is no doubt unusual & may be called 
capricious. But in my judgment it is not in any 
sense extravagant, & I do not think that your lord- 
ships would be justified by any considerations of 
that kind in inserting words which are not there, 
or putting any but the ordinary meaning on the 
words which you find there (Lord Davey). — 
Hickling v. Fair, [1899] A. 0. 16 ; 68 L. J. P. 0. 
12, H. L. 

Annotations : — As to (2) Reid. Re Walker, Dunkorly v. 
Hewerdinc, 11917] 1 Ch. 38. Generally , Reid. Re 

Stephens, Tomalin v. Toma] in 'a Trustee, [1927] 1 Ch. 1. 
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3560 * — In interpreting a will the intention 

of testator which is to be arrived at solely from the 
language in which he has expressed himself is . . . 
the only guide to be followed ( per Cur.)* — Beaudry 
v. Barbeau, [1900] A. C. 509 ; 09 L. J. P. C. 131 ; 
83 L. T. 236, P. C. 


Sub-sect. 2. — Intention must be Consistent 
with I1ui.es of Law. 


3561. General rule.] — Clehe’s Case (1599), 
as reported in Jenk. 200 ; 145 E. K. 180. 

Annotations : — Reid. Lovie’s Case (1613), 10 Co. Rep. 78 a ; 
Colt & Glover v. Coventry 6c Lichfield (Bp.) (1617), Hob. 
140 ; Alford’s Case (1662), O. Bridg. App. 584 ; King v . 
Welling (1672), 3 Kob. 05 ; Leicester’s Case (1675), 1 
Vent727H ; Wigon v. Garret (1675), 3 Keb. 536 ; Orby 
v. Mohun (1706), 2 Freem. Ch. 201 ; Thomlinson v. Dighton 
(1711), 1 0 Mod. Rep. 31 ; Fitzgerald v. Fauconberge 
(1729), Fitz*G. 207 ; Maddison v. Andrew (1747), 1 
Ves. Sen. 57 ; Hurst v. Winehelsea (1758), 2 Kcny. 444 ; 
Buckland v. Barton (1793), 2 Hy. hi. 136 ; Stauden v. 
Staudon (1705), 2 Ves. 580 ; Maimdreli v. Maundrell 
(1805), 10 Ves. 246: Roe d. Berkeley v. York (Arelip.) 
(1805), 6 East, 86 ; Morgan d. Surman v. Surrnan (1808), 
1 Taunt. 280 ; Langley v. Sneyd, Alcock v. Sneyd (1822), 
7 Moore, C. I’. 165 : Denn d. Nowell r. Roake (1826), 5 
B. 6c C. 720 ; Roake v. Denn (1830), 4 Bll. N. »S. 1 ; Doe d. 
Caldecott v. Johnson (1844), 7 Man. 6c G. 1047 ; Logan v. 
Bell (1845), 1 C. B. 872. Mentd. Udal v. Udal (1648), 
Aleyn, 81 ; Darker v. Kelt (1701), 12 Mod. Rep. 467. 

3562. .] — In a will the intent <& meaning 

of the devisor is to be observed, A the law will make 
construction of the words to satisfy his intent, A 
put them into such order <to course that his will 
shall take effect ( per Cur.).— Manning’s Case 
(1009), 8 Co. Rep. 94 b ; 77 E. R, 018. 

Annotations: - Refd. Smith v. Clever (1688), 2 Vein. 59; 
Bagshaw v. Spencer (1 748). 1 Ves. Sen. 142. Mentd. 
Woodcock v* Woodcock (1600), Cro. Eliz. 795 ; Lam pel \s 
Case (1612), 10 Co. Rep. 46 b; Driee v. Alinory (1612), 
Moore, K. 13. 831 ; Roberts v. Roberts (1613). 2 Bulst. 
123; Blamford v. Blamford (1615), 3 Bulst. 98; Pills 
v. Brown (1621), Palm. 131 ; Child v. Baylie (1623), Cro. 
.Tac. 459; Alford’s Case (1662), O. Bridg. Ap]>. 584; 
Bate y. Amherst 8c Norton (1663), T. Raym. 82 ; Jeminot 
v. Coolv (1665), 1 Lev. 170 ; Bmgls v. liurgis (1674), 
1 Mod. ltep. Ill ; Warmati r. Seaman (1675), 1 Freem. Ch. 
306 ; Howard v. Norfolk (1682), 3 Cas. in Ch. 38 ; Jerman 
v. Orchard (1694), Skin. 528; A> res v. Falkland (1697), 
1 Ld. Raym. 325; Scattergood a. Edge (1699), 12 Mod. 
Rep. 278; Gower v. Grosvenor (1710), Barn. Ch. 54; 
Beauclerk r. Dormer (1742), 2 Atk. 308 ; Cooper v. 

Chitty (1 756), 1 Burr. 20; Goodlitle d. Hayward v. 
Whitby (1 757), 1 Burr. 228 ; Haigh v. Jaggar (1847), 16 
M. 6c VV. 525 ; Johns v. Pink, [1900] 1 Cb. 296. 


3563. — — .1 — Blamford v. Blamford, No. 3597, 
post. 

3564. .] — In the case of wills the intention 

of the party is principally to govern. . . . llis 
intention must conform to the rules of law. The 
intent must be clear A: apparent (.1 ekyll, M.R.). 
— Papillion v. Voice (1728), Kel. W. 27 ; 2 

P. Wms. 171 ; 25 E. R. 178 ; affd. Kel. W. p. 34 ; 
2 P. Wms. p. 478, L. C. 

Annotations: Refd. A.-G. r. Young (1733), l Com. 423 ; 
Roberts v. Dixwell (1738), 1 Atk. 607 ; Bagshawu. Spencer 
(1748). 1 Vos. Sen. 142 ; Garth r. Baldwin (1755), 2 Ves. 
Sen. 646 ; Doe d. Long r. Laming (1760). 2 Burr. 1100 ; 
Given v. Stephens (1810), 17 Ves. 64 ; Doe d. BagnaU v. 
Harvey (1825), 7 Dow. 6c Ry. K. B. 78 : Davenport v. 
Davenport (1863), 1 Hem. 6c M. 775. Mentd. Glenorchy 
v. Bosvillo (1733), Cas. temp. Tali). 3 ; Williams v. Brown 
(1734), 2 Barn. K. B. 416; Hopkins ( alias Dare) v. 
Hopkins (1738), 1 Atk. 581 ; Roe d. Gulliver v. Wlckett 
(1738), Andr. App. 1 ; Ncweornan v. Bethlem Hospital 
(1741), Ainb. 8; Roo d. Fulham v. Wickett (1741), 


Willee, 303 ; Sayer v. Maeterman (1757), Amb. 344 ; 
Austen v. Taylor (1759), Amb. 376 ; Jervoiee t>. 
Northumberland (1820), 1 Jac. & W. 559; Jordan v. 
Adams (1861), 9 C. B. N. S. 483. 

3565. .] — In the construction of wills all 

the words are to be taken together, <fc the intention 
of testator shall take place if not contrary to the 
rules of law (Willes, C.J.). — Sayer v. Masterman 
(1757), as reported in Wilm. 380 ; 97 E. R. 140. 

Annotations: — Refd. Jones v. Morgan (1783), 1 Bro. C. C. 
206 ; Van Grutcn t». Foxwell, Foxwell v. Van Gruton, 
[1897] A. C. 658. 

3566. .] — The principle that must govern 

all eases of this kind is the intention of testator, 
provided it be not inconsistent with the rules of 
law. All cases which depend upon the intention 
of testator, which is the pole star for the direction 
of devises, are best determined upon comparing 
all the parts of the devise itself, without looking 
into a multitude of other cases ; for each stands 
pretty much upon its own circumstances ; & one 
is no rule for another, or very seldom at least 
(Wilmot, J.). — Doe d. Long v. Laming (1700), 
2 Burr. 1100 ; 1 Wm. Bl. 205 ; 97 E. R. 731. 

Annotations : — Refd. Jacobs v. Amyatt (1794), 4 Bro. O. C. 
542 ; Goodtltle v. Herring (1801), 1 East, 261 ; Poole v . 
Poole ( J 804), 3 Bos. & P. 620 ; Doe d. Atkinson v. Feathcr- 
stono (1831), 1 B. & Ad. 944 ; Fethorston v. Fetherston 
(1835), 3 Cl. 6c Fin. 67. Mentd. Doe d. Cooper v. Collis 
(1791), 4 Term Rep. 294 ; Doe d. Candler a. Smith (1798), 
7 Term Rep. 531 ; Doe d. Wright v. Jenson (1816), 5 
M. & S. 95 ; Doe v. Harvey (1825), 4 B. 6c C. 610 ; Doe d. 
Linsoy a. Edwards (1836), 6 Nev. 6c M. K. B. 633. 

3567. .] — There is no doubt but that the 

intention ought to prevail, if it can be enforced 
without breaking in upon any rule of law 
(Sewell, M.R.). — Tothill v. Put (1700), 1 Madd. 
488 ; 50 E. R. 179 ; revsd. on other grounds (1770), 
2 Dick. 431 ; restored , cited in 5 De G. M. & (1. at 
p. 200, H. L. 

Annotation : — Consd. lie Wynoh’s Trusts, Ex p. Wynch 
(1854), 5 Do G. M. 6c G. 188 . 

3568. .] — (l) The general rule is a clear & 

a just one, that the intention of testator is to be 
collected from the whole will, & such a construction 
made as will effectuate that intention, provided 
that intention does not contradict, or clash with, 
any legal principles or positive rules of law 
(Wilmot, C.J.). 

(2) Here are two things intended. Can they both 
take place ? If they can, they ought. If they 
cannot, then balance the two intentions against 
one another & see which is the weightiest & most 
comprehensive & give that an effect (Wilmot, 
C.J.). 

(3) Though tlie intention collected from the 
will is to govern the construction, yet there must 
be words used which are proper «fc tit for that 
purpose. It would confound the use of all lan- 
guage, & introduce the greatest barbarity & 
confusion, to make words stand for ideas in 
opposition to the sense which usage has put upon 
them (WrLMOT, O.J.). — Roe d. Dodson v. Grew 
(1707), Wilm. 272 ; 2 Wils. 322 ; 97 E. R. 100. 

Annotations : — As to (1) Apld. Marshall t\ Bousfleld (1817), 
2 Madd. 166. Refd. Doo d. Davy v. Burnsall (1794), 6 
Term Rep. 30 ; Seale v. Barter (1801), 2 Bos. & P. 485 ; 
Roo v. Briggs (1812), 16 East, 406; Murthwaito v. 
Jenkinson (1823), 3 Dow. 6c Ry. K. B. 764; Foster v. 
Hayes (1855), 4 E. & B. 717 ; Parker v. Clarke (1855), 
6 Do G. M. 6c G. 104 ; Pelham Clinton t’. Newcastle, 


PART XVI. SECT. 4, SUB-SECT. 2. 

3661 i. General rule .) — When testator 
gives property to one, intending him 
to have all the rights incident to owner- 
ship, 6c adds to this a gift over of that 
which remains in specie at his death 
or at the death of that person, lie is 
endeavouring to do that which is 
impossible. His intention is plain, 
but effect cannot be given to it. The 
ct. has then to endeavour to give such 


effect to the wishes of testator as is 
legally possible by ascertaining which 
part of the testamentary inteution 
predominates 6c by giving effoet to it, 
rejecting the subordinate intention as 
being repugnant to the dominant, 
intention. — lie Walker (1924), 5G 
O. L. R. 517.— CAN. 

3561 ii. .] — Where the rule of 

law, independent of 6c paramount to 
testator’s intentions, defeats the devise 


the proper course is to let the property 
go as the law directs iu cases of in- 
testacy. — F erguhon v. Fkrgusox 
( 1878), 2 S. C. It. 497. — CAN. 

3561 iii . . ] — If the meaning of the 

testator appears plain it must be given 
effect to, unless it is clear that there is 
some law compelling the ct. to ignore 
it.— Rc Denton (1912), 21 O. W. R. 
954 ; 3 <>. W. N. 1109 ; 26 O. L. It. 
294 ; 4 D. L. R. 626.— CAN. 
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Sect . 4. — Construction according to intention of 
testator : Sub-sects. 2 & 3.] 

[19021 1 Ch. 34. As to (2) Apld. Do© d. Candler v. Smith 
(1708), 7 Term Rop. 531. Distd. Goodtitle v. Herring 
(1801), 1 East, 264. Held. Doe e. Cooper (1801), 1 East, 
229 ; Losh r. Townley (1834), Coop. temp. Brough. 372. 
Generally, Held. Key v. Key (1853), 4 Do G. M. Sc G. 73. 
Mentd. JDenn d. Webb v. Piickey (1793), 5 Term llep. 
290; Doe d. Bean v. Halley (1798), 8 Term Rep. 5; 
Alpass v. Watkins (1800), 8 Term Rep. 516 ; Frank t>. 
Stovln (1803), 3 East, 548 ; Lees v. Mosley (1835), 1 
Y. & C. Ex. 589 ; Woodhouse v. Herrick (1855), 1 K. & J. 
352. 

3569* -.] — The intention of a testator if not 

contrary to the rules of law must take place.- 
Rudbdell v . Rudsdell (1771), 5 Burr. 2806 ; 08 
E. R, 473. 

3570. .] — There is no rule better established 

than that the intention of testator expressed in his 
will, if consistent with the rules of law, shall 
prevail. That is the first A great rule in the 
exposition of all wills ; it is a rule to which all 
others must bend. The question, whether the 
intention be consistent with the rules of law or not, 
can never arise, till it is settled what the intention 
was (Buller, J.). — Hodgson v. Ambrose (1780), 
1 Doug. K. B. 337 ; 90 E. R. 216 ; affd. sub nom. 
Ambrose v. Hodgson (1781), 3 Bro. Pari. Cas. 
416, H. L. 

Annotations : — Apld. Doe d. Scott v. Roach (1816), 5 M. Sc S. 
482 Refd. Phillips v. Garth (1790), 3 Bro. C. C. 64 ; Do© 
d. 'turner v. Kelt (1792), 4 Term Rop. 601 ; Cholmondeley 
r. Clinton (1820), 2 Jac. & W. 1 . Mentd. White v. Warner 
(1782). 11 East, 552, n. : Goodright v. Herring (1785), 
4 Doug. K. B. 298 ; Pineke v. Curteis (1793), 4 Bro. C. C. 
329 ; Denn d. Radclyffo v. Bagshaw (1796), 6 Term Rep. 
512; Measure r. Geo (1822), 5 B. Sc Aid. 910; Doo d. 
.Tones v. Jones (1823), 1 B. & C. 238 ; Elmsley v. Young 
(1835), 2 My. Sc K. 780 ; Mortirnor v. Hartley (1848), 
6 C. 11. 819 ; Van Grutten v. Foxwcll, Foxvvell v. Van 
Grutten, (18971 A. C. 658 ; Re. Bayley-Worthington Sc 
Cohen’s Contract, [1908] 1 Ch. 26. 

3571. -.] — (1) The intention of testator, if 
clear & consistent with the rules of law, is to 
govern, without regard to the grammatical con- 
struction, or whether it deserves favour, or not. 

(2) If words are capable of a two-fold 
construction, the rule is to adopt such as tends to 
make it good, even in the case of a deed, much more 
of a will. 

(3) The intention is to be collected from the 
whole will. 

(4) Every word is to have effect according to the 
natural common import. 

(5) Words of art to be construed according to 
the technical sense, unless upon the whole will 
plainly not so intended. 

(6) The ct. are bound to carry the will into effect 
if consistent with the rules of law ; & if they can 
see a general intention consistent with the rules 
of law, but the particular mode is not, though 
that shall fail, the general intention shall take 
effect. 

(7) In the original will all the words are put in a 
parenthesis which shows an entirety of idea 
(Buller, J.).-™ Thellusson v. Woodford (1799), 
4 Ves. 227 ; 31 E. R, 117, L. C. ; affd. (1805), 1 
Bos. & P. N. R. 357 ; 11 Ves. 112, II. L. 

Annotations : — As to ( 1) Refd. Eastern Counties, etc. Cos. 
v. Marriage (1860), 9 H. L. Cas. 32. As to (4) Apld. 
Thellusson v. Rendlesham (1859), 7 H. L. Cas. 429 ; 
VI liar v. Gilboy, [1907] A. C. 139. As to (5) Apld. Do© d. 
Winter v. Perratt, Doe d. Viney v. Perratt, Doo d. Slade 
r. Perratt (1843). 6 Man. & G. 314. Distd. Villar v. Gilbey, 
11907] A. C. 139. Generally, Mentd. Godfrey v. Davis 
(1801), 6 Ves. 43 ; St. Paul’s v. Morris (1804), 9 Ves. 316 ; 
Underhill v. Horwood (1804), 10 Ves. 209 ; Beard r. 
Westeott (1813), 5 Taunt. 393 ; Southampton v. Hertford 
(1813), 2 Ves. & B. 54 ; Blackburn v. Stablos (1814), 
2 Ves. Sc B. 367 ; Bell v. Coleman (1820), 5 Madd. 22 ; 
Cadell v. Palmer (1833), 10 Bing. 140 ; Cooke v. Turner 
(1844), 14 Sim. 218 ; Nightingale v. Goulbourn (1848), 
2 Ph. 594 ; Langdale v. Briggs (1856), 8 Do G. M. & G. 
391 ; Turviri v. Newcome (1856), 3 K. Sc J. 16 ; Income 
Tax Special Purposes Comrs. v. Pexnsel, [1891 J A. C. 531 ; 


Re Burrows, Cleghorn v. Burrows, [1895] 2 Ch. 497 ; Re 
Wilmer’s Trusts, Moore v . Wingfield, fl903] 1 Ch. 874 ; 
Re Stamford & Warrington, Payne t>. Grey, [1911] 1 Ch. 
255. 

3572. .] — With this guide to the general 

intention it is the duty of the ct. to effectuate it, 
if the words be sufficient, & the intention be such 
as the law permits (Lord Denman, C.J.). — 
Doe d. Tremewen v. Permewen (1840), 11 Ad. & 
El. 431 ; 3 Per. A Dav. 303 ; 113 E. R. 479. 
Annotation : — Refd. Toller v. Attwood (1850), 15 Q. B. 929. 

3573. .] — (1) It is the duty of the ct. to 

give effect to the intention of testators, as far as 
the rules of law will permit. 

(2) The words of a will must be construed with 
reference to the subject-matter (Lord Langdale, 
M.R.). — Byng v. Strafford (Lord) (1843), 5 
Bcav. 558; 12 L. J. Oh. 169; 7 Jur. 98; 49 
E. R. 694 ; affd. sub nom. Hoard v* Byng (1844), 
10 Cl. & Fin. 508 ; 8 Jur. 563 ; 8 E. It. 835, H. L. 

Annotation : — Generally, Mentd. Watkins v. Williams, 
Havcrd v. Church (1851), 3 Mac. & U. 622. 

3574. .] — In the construction of any will 

the great object of cts. of justice must be within 
settled rules of law to give effect to the intentions 
of testator (Lord St. Leonards, C.). — Mac- 
pherson v. Macpherson (1852), 19 L. T. O. S. 
221 ; 16 Jur. 847 ; 1 W. R. 8 ; 1 Macq. 243, 
H. L. 

Annotation: — Mentd. Allhusen v. Whittell (1867), L. R. 
4 Eq. 295. 

3575. .] — The lawful intent of testator, 

expressed or implied, is the governing rule in the 
construction of wills. — Robinson v. Geldard 
(1852), 3 Mac. & G. 735 ; 19 L. T. O. S. 365 ; 16 
Jur. 955 ; 42 E. R. 442. 

Annotations : — Mentd. Tempest v. Tempest (1857), 7 Do 
G. M. & G. 470 ; Jauncey v. A.-O. (1861), 3 GiiT. 308 ; 
Beaumont v. Oliveira (1869). 4 Ch. App. 309 ; Re 
Delovingne, Layton v. Royal Etirlswood Institution for 
Metal Defectives, [1916] W. N. 235. 

3576. .j — The great principle in all cases 

upon the construction of wills is, that the intention 
of testator is to be carried out as far as it is con- 
sistent with the rules of law (Turner, L.J.). — 
Re Wynch’s Trusts, Ex p. Wynch (1854), 5 
l)e G. M. & G. 188 ; 2 Eq. Rep. 1025 ; 23 L. J. Ch. 
930 ; 23 L. T. O. S. 259 ; 18 Jur. 659 ; 2 W. R. 
570 ; 43 E. R. 842, L. C. & L. JJ. 

Annotations: — Refd. Tie Banks’ Trust, Ex p. Hovill (1855), 
2 K. & J. 387 ; Law v. Thorp (1858), 27 L. J. Ch. 649 ; 
Williams t\ Lewis (1859), 6 II. L. Ca'j. 1013 ; Surridgo v. 
Clarkson (I860), 14 W. It. 979 ; Re Barker’s Trusts (1883), 
52 L. J. Ch. 565. Mentd. Goldney v. Crabb (1854), 1 9 
Beav. 338; Re Andrew’s Will (1859), 27 Beav. 608; 
Jaeksou v. Calvert (I860), 1 John. Sc H. 235 ; Re 
JealTreson’s Trusts (1866), L. R. 2 Eq. 276 ; Herrick v 
Franklin (1868), L. 11. 6 Eq. 593. 

3577. .] — (1) If you once get at a man’s 

intention, Sc there is no law to prevent you from 
giving it effect, effect ought to be given to it 
(Lindley, L.J.). 

(2) Reference to other cases on other wills is 
useless unless such cases lay down some canon of 
construction (Smith, L.J.). — Re Morgan, Morgan 
v. Morgan, [1893J 3 Ch. 222 ; 62 L. J. Ch. 789 ; 
09 L. T. 407 ; 37 Sol. Jo. 581, C. A. 

Annotations : — As to (1) Refd. Re Bawden, Bawdon v. Cress- 
well, National Provincial Bank v. Ctvsswcll (1893), 63 
L. J. Ch. 412. As to (2) Distd. lie Bawdon, Bawden v. 
Cresswell, National Provincial Bank v. Cresswcll (1893), 
63 L. J. Ch. 412. 

3578. Time for ascertaining consistency — After 
ascertainment of intention.] — Hodgson v. Ambrose, 
No. 3570, ante . 

3579. .] — The question for our 

decision seems to depend upon two points ; first, 
whether the intention of testator can be clearly 
& satisfactorily collected from the will ; secondly, 
whether we are enabled, consistently with the 
rules of law, to carry that intention into effect 
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(Lord Denman, C.J.). — Doe d. Hickman v. 
Haslewood (1837), 6 Ad. & El. 167 ; 1 Nev. & 
P. K. B. 362 ; Will. Woll. & Dav. 116 ; 6 L. J. 
K. B. 96 ; 112 E. R. 63. 

Annotations: — Mentd. Doe d. Pratt v. Pratt (1837), 6 Ad. 
& El. 180 ; Bromitt. v. Moor (1851), 9 Hare, 374. 

3580 . .] — The question must be de- 

cided first upon the intention of the testator as 
it may be collected upon the face of the will 
without reference to any rule of law, & then we 
must apply the rules of law to the intention thus 
collected in order to see whether we are at liberty, 
according to the principles of law to carry that 
intention into effect (Lord St. Leonards, C.). — 
De Beauvoir v. De Beauvoir (1852), 3 II. L. Cas. 
624 ; 16 Jur. 1147 ; 10 E. R. 206, II. L. 

Annotations : — Reid. Low v. Smith (1856), 25 L. J. Ch. 503 ; 
Hamilton v. Mills (1861), 29 Beav. 193 : Smith v. Butcher 
(1878), 10 Ch. D. 113 ; Todhunter v. Thompson (1878), 
26 W. It. 883 ; Wingfield v. Wingfield (1878), 9 Ch. D. 
658 ; Keay v. Boulton (1883), 25 Ch. D. 212 ; Evans v. 
Evans, [1892] 2 Ch. 173. Mentd. Kgerton v Brownlow 
<1853), 4 H. L. Cas. 1 ; Doody v. Higgins (1856), 2 K. & J. 
729 ; Haslewood v. Green (1860), 28 Beav. 1 ; Do Beauvoir 
v. Bonyon (1866), 1 Ch. App. 212 ; Rc Jeaffreson’s Trusts 
(1866), L. R. 2 Eq. 276 ; Re Stcevens’ Trusts (1872), L. R. 
15 Eq. 110; Comfort u. Brown (1878), 10 Ch. 1). 146; 
In the Good 8 of Dixon (1878), 4 P. ]). 81 ; Neilson v. 
Monro (1879), 41 L. T. 209: Re Stannard, Stannard v. 
Burt (1883), 4 8 L. T. 660 ; Borens v. Fellowes ( J 887). 56 
L. T. 391. 

3581. .] — Neither can I use the statute 

for the purpose of giving to any term or description 
contained in the will a meaning which it would 
not have had if the trust for accumulation were 
good, instead of bad (Lord Westbury, O.). — 
Green v. Gascoyne (1866), 4 De G. J. & Sm. 666 ; 
5 New Rep. 227 ; 34 L. J. Ch. 268 ; 12 L. T. 36 ; 
11 Jur. N. S. 146 ; 13 W. R. 371 ; 46 E. It. 1038, 
C. A. 

A nnotations : — Refd. Coombe v. Hughes (1865), 34 Beav. 
127 ; Talbot v. Jevers (1875), L. H. 20 Eq. 255. Mentd. 
Wea the rail v. Thornburgh (1878), 8 Ch. 1). 261 ; Wharton 
v. Masterman, [1895] A. C. 186. 


Sub-sect. 3. — Expression of Intention. 

3582. Form of expression immaterial,] — No par- 
ticular form of words necessary to convey testator’s 
meaning. — Strong d. Cummin v. Cummin (1769), 
2 Burr. 767 ; 2 Keny. 489 ; 97 E. R. 662. 

3583. .1 — If such intent is manifest from 

the will, it signifies nothing to what mode it is 
expressed (Lord Henley, C.). — Cave v. Cave 
(1762), 2 Eden, 139 ; 28 E. R. 849, L. C. 
Annotation : — Mentd. Carr v. Ellison (1786), 2 Bro. C. C. 56. 

3584. .] — If the intent [of a will] be clear 

& agreeable to law, no matter what words testator 
has made use of, the cts. of justice whore the 
question arise, must adapt & model his clear 
intent, in such manner as he himself might have 
done if he had made use of apt & legal terms 
(Lord Mansfield, C.J.). — Jones v. Morgan 
(1773), cited in 4 Bro. C. C. at p. 460 ; 29 E. R. 
987 ; subsequent proceedings (1774), 3 Bro. Pari. 
Cas. 323, H. L. 

Annotation: — Consd. Lytton r. Lytton (1793), 4 Bro. C. C. 

441. 

3585. Technical words unnecessary.] — 

In deeds it is necessary to make choice of apt 
words of conveyance, but wills are always taken 
favourable, & the intent of testator is to be con- 


sidered (Raymond, C.J.). — Mandy v . Mandy 

(1735), Kel. W. 297 ; 25 E. R. 624 ; sub nom. 

Maudy v. Maudy, Lee temp. Ilard. 142 ; sub 

nom . Maundy v . Maundy, 2 Stra. 1020. 

Annotation : — Mentd. A.-G. v. Moyrick (1750), 2 Vos. Sen. 
44. 

3586. *.] — The difference of favour 
between a will & a deed, is, as to the technical 
terms of limitation, which are required in a deed, 
but may be dispensed with in a will ; but intent 
must be equally preserved. Where there are any 
parts to show intention, the cts. must lay hold of 
them. — Barker v. Freeman (1772), Lofft, 31 ; 
34 E. R. 516. 

3587. .] — We must construe the will 

as we should construe any other document, subject 
to this, that in wills, if the intention is shown, it is 
not necessary that the technical words which are 
necessary in some instruments should be used for 
the purpose of giving effect to it (Cotton, L.J.). — 
Ralph v. Carrtck (1879), 11 Ch. D. 873 ; 48 
L. J. Ch. 801 ; 40 L. T. 505 ; 28 W. R. 67, C. A. 

Annotations : — Consd. Re Springfield, Chamberlin v. Spring- 
field, [1894] 3 Ch. 603. Refd. Rt Judd’s Trusts, [18841 
W. N. 206; Re Morgan, Morgan v. Morgan (1893), 69 
L. T. 407 ; Rc Willatts, Willatls v. Art ley. [1905] 1 Ch. 
378 : Re. Rawlinson, Hill v. Withall, 11909] 2 Ch. 36; 
Re Embury, Page v. Bowycr (1913), 109 L. T. 511 ; Re 
Burnham, Carriole v. Carrlek. [1918] 2 Ch. 196. Mentd. 
Woodhouse v. Spurgeon (1883), 52 L. J. Ch. 825 ; Re 
Roberts, Pereival r. Roberts, [1903] 2 Ch. 200 ; Re 
Timson, Smiles v. Timson, [1916] 2 Ch. 3G2 ; Re Swain, 
Brett v. Ward, [1918J i Ch. 399. 

3588. Bad grammar disregarded.] — 

Market v. Sly (1658), 2 Sid. 75 ; 82 E. R. 1265. 

3589. .] — You are never unnecessarily 

to introduce & interpolate words in a will, nor ever 
to give a construction to any clause of a will 
contrary to what the plain words import, without 
an absolute necessity, by intention declared or 
evinced in some other part of the will. ... If the 
most illiterate person makes his own will, though 
there is not a word of correct grammar in it, yet, 
if you can collect the intention, you are bound to 
give legal effect to it. . . . The whole sentence 
must be read together, A every part, if such be 
the intention, must be treated as bearing upon 
every other portion of it (Lord St. Leonards, 
C.). — Eden v. Wilson (1852), 4 II. L. Cas. 257 ; 
10 E. R. 461, II. L. ; revsg. S. C. sub nom. Wilson 
v . Eden (1850), 12 Beav. 454. 

Annotations : — Apld. Abbott v. Middleton, Ricketts v. 
Carpenter (1858), 7 H. L. Cas. 69. Refd. Sheffield v. 
Coventry (1852), 2 De G. M. A' G. 551 ; Stanley v. Stanley 
(1862), 2 John. & n. 491 ; Hanbury v. Bateman, [1920] 1 
Ch. 313. 

3590. .] — Unless the ordinary & usual 

meaning of the words leads to some adsurdity or 
something which is manifestly contrary to 
testator’s obvious intention, I will simply construe 
the language of the will itself & give effect to the 
meaning of those words according to the ordinary 
& proper meaning of them. ... It may be per- 
fectly true to say falsa grammaiica non nocet ; at 
the same time one must not divorce language 
from its ordinary meaning by introducing a 
suggestion of false grammar — indeed, I do not 
think the expression falsa grammaiica is applicable 
to what we have here (Earl of Halsbury, C.). — 
Gorringe v. Mahlstedt, [1907] A. C. 225 ; 76 
L. J. Ch. 627 ; 97 L. T. Ill ; sub nom. Re 
Gorringe, Gorringe v. Mahlstedt, 51 Sol. Jo. 
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3582 1. Form of expression imma- 
terial] — Abbott v. Morris (1903), 29 
V. L. R. 166. — AUS. 

3682 11. .] — Eastern Trust Co. 

(Trustee) v. Fraser (192C), 58 


N. S. R. 484. — CAN. 

3582 ill. . ] — Eastern Trust Co. 

v. Rose, 3S N. S. R. 54G.— CAN. 

3582 iv. .] — Gairdner v. Gaird- 

ner, 1 O. R. 184. — CAN. 

3532 v. — — .] — Footv. Foot (1888), 


15 S. C. R. 699.— CAN. 

3582 vi. .1 — Shaw 

28 M. Z. L. R. 397.— N.Z. 


v. Medley, 


3582 vii. .] — Conoreve’s Trus- 
tees v. Congreve (1874), 1 R. (ct, of 
Sess.) 1102 ; 11 So. L. R. 636. — SCOT. 
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t estator: Sub-sects. 3 dfc 4 < A. (a).] 

497, H. L. ; revsg. S. C. sub nom. Re Gorringe, 
Gorringe v. Gorringe, [1900] 2 Ch. 341, 0. A. 

Annotations :• — Apld. lie Brown, Leeds v. Spencer, [1917] 
2 Ch. 232. Reid. He Stokes, Barlow v. Bullock (1907), 
52 Sol. Jo. 11 ; He Cope, Cross v. Cross, [1908) 2 Ch. 1 ; 
Re Lambert, Corns v. Harrison, [1908] 2 Ch. 117 : Re 
Metcalfe, Metcalfe v. Earle. [1909] 1 Ch. 424 ; Re Williams, 
- Metcalf v. Williams, [1914] 1 Ch. 219 : Re Kirk, Wethey 
v. Kirk (1915), 85 L. J. Ch. 182 ; Re Burnham, Garrick v. 
Carrick, [1918) 2 Cli. 198. 

3591 . Punctuation as aid to construction.] — 

(1) The meaning of an ambiguous will to be 
collected from the words & the context, not from 
the punctuation. 

(2) Where the subject of a devise is described 
by reference to Borne extrinsic fact, extrinsic 
evidence must be admitted to ascertain the fact, 
& so ascertain the subject of the devise. — S anford 
v. Kaikes (1816), 1 Mer. 646 ; 35 E. R. 808. 

Annotations: — As to (1) Apprvd. Gordon v. Gordon (1871), 
L. R. 5 H. L. 254. Consd. Houston v. Bums, [1918J 
A. C. 337. As to (2) Refd. Rickards v. Rickards (1813), 

2 Y. & C. Ch. Cas. 419; Horwood v. Griffith (1853), 4 
De G. M. & G. 700. Generally , Mentd. Skinner v. M'Douall 
(1848), 2 Do G. & Sm. 285. 

3592. -.] — (1) In construing a will, if 
the words used are themselves of doubtful meaning, 
the circumstances of the case may be referred to 
for the purpose of assisting in the explanation, but 
must not be employed to show the construction 
to be doubtful, in order to enable the ct. to make 
what appears a more reasonable will for testator. 

(2) Wherever there is any difficulty on the 
words of the will you are, if possible, to make the 
construction correspond with a reasonable & 
probable, rather than an improbable intention 
(Lord Westbury). 

(3) I admit, of course, the canon of construc- 

tion that you are in the first place to determine 
the natural & ordinary meaning of the words 
employed ; & to this you must adhere unless 

other parts of the will, or the general scope 
object of it, plainly manifest that testator meant 
them in a different sense (Lord Chelmsford). 

(4) It is from the words, & from the context & 
not from the punctuation, that the meaning of 
testator is to be collected (Lord Westbury). — 
Gordon v. Gordon, Gordon r. Gordon (1871), 
L. R. 5 H. L. 254, 11. L. 

Annotations : — As to (2) Refd. Re Raynor, Rayner v. Raynor, 
[1904] 1 Ch. 178. As to (4) Refd. Houston v. Burns, [1918] 
A. C. 337. Generally , Refd. Re Hudson, Hudson v. 
Hudson (1882), 20 Ch. 1). 406. 


3593. — The punctuation in a will 

may be looked at for the purpose of helping in 
its construction. — Houston v . Burns, [1918] 
A. C. 337 ; 87 L. J. P. C. 99 ; 118 L. T. 462 ; 34 
T. L. R. 219, H. L. 

Annotations: — Mentd* Re Bennett, Gibson v. A.-G., [1920] 
1 Ch. 305 ; Caldwell u. Caldwell 11921), 91 L. J. P. C. 95 ; 
Re Hughes, Hughes v. Footner, [1921] 2 Cb. 208 ; Re 
Davis, Thomas v. Davis, [1923] 1 Ch. 225 ; A.-G. v. 
National Provincial Bank, [1924] A. C. 262. 


Sub -sect. 4. — How Intention Ascertained. 

A. From Will . 

(a) Actual Words Used. 

3594. General rule.] — It is the office of judges to 
take & expound the words, which common people 
use to express their meaning, according to their 
meaning ( per Cur.). — Hill v. Grange (1656), as 
reported in 1 Plowd. 164 ; 75 E. R. 253. 

Annotations: — Consd. Doe d. Winter v. Pcrratt, Doo d. 
Viney v. Pcrratt, Doo d. Slade v. Pcrratt (184 3), 6 Man. 
<&r G. 314. Refd. Mallory’s Case, Mallory v. Payn (1801), 5 
Co. Rep. 111b; Finch’s Case, Avery v. Crat (1606), 6 
Co. Rep. 63 a ; Clay & Barnet’s Caso (1613), Godb. 236 ; 
Onglcy v. Chambers (1824), 1 Bing. 483 ; Doo d. Mcyrick 
v. Mcyrick (1832), 2 CT. & J. 223 ; Panncll v. Mill (1846), 
3 C. B. 625. Mentd. Anon. (1561), Dal. 29, pi. 5 ; Tyrring- 
ham’s Ca*e, Pbcsunt r. Salmon (1584), 4 Co. Rep. 36 a ; 
Wood v. Payne (1590), Cro. Kiiz. 186; Luttrel’s Case, 
Cottel r. Luttrel (1601), 4 Co. Rep. 84 1> ; Pain v. Malory 
(1601), Cro. Kliz. 832 ; Wade’s Case, Foxcroft v. Wade 
(1601), 5 Co. Rep. 114 a : Lowe’s Caso (1609). 9 Oo. Rep. 
122 b ; Lotleld’s Case, Young r. Milton (1612), 10 Co. Rep. 
106a; Clun’s Case (1613), 10 Co. Ilep. 127a; Attoe v. 
Hommings (1614), 2 Bulst. 281 ; Stukcloy i\ Butler (1615), 
Hob. 168 ; Burton r. Browno (1622), Palm. 319 ; Crabbe 
r. Tookor (1626), Ponh. 204 ; Rockingham v. Oxenden 
(1711), 2 Salk. 578 ; Hlnchliffe v. Kinnoul (1838), 5 Bing. 
N. C. 1 ; Hopkins v. Helmore (1838), 3 Nev. k P. K. B. 
453 ; Startup r. Macdonald (1843), 6 Man. & G. 593 ; 
Waterpark ?*. Fennel! (1859), 7 W. R. 634 : Fergusson v . 
L. B. & S. (\ Ry. (1863), 3 I)e «. J. k Sm. 653 ; Uuthbert 
v. Robinson (1882), 51 L. J. Ch. 238 ; Thomas v. Owen 
(1887), 20 Q. B. J). 225 ; Root'. Siddons (1888), 22 Q. B. I). 
224; Schwann v. Colton <Kr Hayles (1916), 85 L. J. Ch. 
689; Hansford i\ Jago, [1921] 1 Ch. 322. 

3595. — - .] — Roberts v. Roberts, No. 3530, 
ante . 

3596. .] — (1) No will ought to be con- 

strued, per parcellas. but by entireties (Coke, C.J.). 

(2) Wills ought to be taken according to the 
true intent & meaning of the party who makes 
the will ; . . . the meaning of the devisor ought 
to be collected out of the words of the will (Coke, 
O.J.). — Mirril v. Nichols (1(514), 2 Bulst. 176 ; 
80 E. R. 104(5 ; previous proceedings (1611), 1 
Bulst. 117. 
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A. (a). 

3694 i. General rule. 1 — Testator by 
his will provided “ All my property 
which shall not consist of money 
shall be sold & realised, k after paying 
my debts & funeral expenses I direct 
my exors. out of the proceeds there- 
from to pay the following legacies . . . 
& 1 direct that the remainder of such 
net proceeds shall be equally divided 
amongst the following persons. . . . 
There was no other gift in the will — 
Held : the strict literal construction 
of the wiil should bo rejected in favour 
of an implied intention to dispose of 
the money & the proceeds of property 
converted into money as one fund, k 
there was no intestacy as to the money. 
— Rc Wright, Froht v. Warwick, 
[1914] V. L. R. 426.— A US. 

3594 ii. .] — In determining 

whether a tenant for life of residuary 
estate is entitled to receive in specie 
the income of the unconverted portion 
of such estate, it 1 b the duty of the ct. 
to have regard to the intentl n of 
testator as appearing by the terms of 
the will. — Bunbreny & West Aus- 
tralian Trustee, Executor & 


Agency Co., Ltd. v. Gale (1919), 21 
W. A. L. R. 41.— A US. 

3594 iii. .] — Testator, after de- 

claring the will in question to be his 
last will, & ufter revoking all previous 
wills, proceeded thus : “It is my will 
that as to all ray estate both real & 
personal my wife E. k I hereby 
appoint my said wife E. to be cxt.rix. 
of this my will ” : — lldd : the intention 
to devise the estate to the wife might 
fairly be gathered from this language.— 
May v. Log ik, 27 O. R. 501 ; 23 A. It. 
785. — CAN. 

8594 iv. . ]— McDonald r. Jones, 

41 N. S. R. 536.— CAN. 

3594 v. .] — Re Goulet (1905), 6 

O. W. It. 101 ; 10 O. L. It. 197.— 

CAN. 

3594 vi. .} — Re McVicar (1906), 

3 W. L. R. 492 ; 6 Terr. L. R. 363 - 

CAN. 

3594 vii. .] — Kennedy v. Ken- 
ned v (1913), 28 O. L. R. 1 ; 4 O. W. N. 
607 ; 11 D. L. R. 328 —CAN. 

3594 viii. .]— The principle is 

that the ct. should find from the words 
of the will the intention of testator.- — 
Perry v. Perry, [1917] 3 W. W. It. 


315 ; 28 Man. L. R. 1, 5.— CAN. 

3594 lx. .] — The intention of 

testator must always be the guide in 
t lie interpretation of wills ; but, when 
once the intention is clear, the legal 
oiled of that intention must follow 
oven if it could be shown that testator 
did not know the effect in law of what 
he had directed. — Re Carter (1918), 
42 O. L. U. 57 ; 13 O. W. N. 41.— 
CAN. 

3594 x. .]— Testator’s intention 

must- be gathered from the words of 
the will. — Re Brown Estate, [1920] 
2 W. W. R. 226.— CAN. 

3594xi. .1— The intention of 

testator lias to be gathered from the 
language employed by him k from the 
circumstances existing at the time of 
tho grant of the power. — Madana 
MoHANA V. PURUSHOTHAMA (1914), 
1. L. R. 38 Mad. 1105.— -IND. 

3694 xii. — .] — Mahon v. Mason 

(1829), Beat. 322 — IR. 

3594xiii. It is from the words 

& context of a will & not from the 
punctuation that, the sense must be 
collected. — Re Campbell, M’Cabe v. 
Campbell, [1918] 1 I. R. 429. — IR. 
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3597. .1 — ( 1 ) The intent of the devisor is 

to be observed (Ookej, C.J.). 

(2) This intent ought to be taken Sc collected 
out of the will itself (Coke, O.J.). 

(3) This intent ought to agree with the rules of 
law (Coke, C.J.). — Blamford v . Blamford (1615), 
as reported in 3 Bulst. 98 ; 81 E. R. 84 ; sub nom. 
Blandford v. Blandford, 1 Roll. Rep. 318. 

Annotations: — Generally, Reid. Bato v. Amherst (1063), 
T Raym. 82 ; Norfolk's Case (1685), 3 Cas. in Oh. 1. 
Mentd. Scattergood v. Edge (1699), 12 Mod. Rep. 278 ; 
Gore v. Gore (1733), Kel. W. 254 ; Re Ashforth, Sibley v. 
Ashforth [1905] 1 Oh. 535 ; Re Nash, Cook v. Frederick, 
[1910] 1 Oh. 1. 

3598. •.] — In construing a will, the intention 
of testator shall be collected from the words he has 
used. — Spirt v. Bence (1634), Cro. Car. 368 ; 79 
E. R. 921. 

Annotations : — Reid. Bosworth v. Forard (1666), O. Brldg. 
153 ; Gardner v. Sheldon (1671), 2 Keb. 781 ; Pybus v. 
Mitford (1674), 3 Keb. 338 ; Goodright d. Goodridgo v. 
Goodridgo (1742), Willes, 369 ; Doc d. Wright a. Child 
(1805), T Bos. & P. N. R. 335 : Right d. Compton v. 
Compton (1808), 9 East, 267. Mentd. Bouls v. Horton 
(1672), Frecm. Iv. B. 56 ; Williamson v. Hancock ( 1675), 
2 Mod. Rep. 14. 

3599. — Baile v. Coleman (1711), as 
reported in 2 Vern. 670 ; 23 E. R. 1036. 

Annotations : — Dbtd. Bagshaw v. Spencer (1748), 1 Vos. Sen. 
142. Retd. Trevor v. Trevor (1720), 1 V. Winn. 622 ; 
Papillion v. Voice (1728), Kel. W. 27, 31 : Glcnorehy v. 
Bosville (1733), Cas. temp. Talb. 3 ; Meure in Meure 
(1737), 2 Aik. 265; Baskerville v. Baskerville (1741), 2 
Atk. 279 ; Tollett v. Tollett (1753), Amb. 177 ; Garth v. 
Baldwin (1755), 2 Ves. Sen. 616 ; Austen v, Taylor (1759), 
1 Eden. 361 : Jones v. Morgan (1783), 1 Bro. C. C. 206. 
Mentd. Brydges v. Brydges, Philips v. Brydges (1796), 3 
Ves. 120 ; Blake v. Luxton (1815), Coop. G. 178. 

3600. .]— Gale v . Croft (1713), 1 Dick. 23 ; 

2 Eq. Cas. Abr. 415 ; 21 E. R. 175, L. C. 

3601. .] — Seale v. Seale, No. 4371, post . 

3002. .] — The rule in construing wills is 

this, that testator is not tied down to the technical 
sense of the words he uses, but if he shows a mani- 
fest intention, that shall prevail, though not 
technically expressed, but the ct. will not go 
further to supply an intention which is not in any 
way expressed (Lord Thurlow, C.). — Foley v. 
Burnell (1785), as reported in Rom. 1, II. L. 

Annotations : — Consd. Lincoln v. Newcastle (1806), 12 Ves. 
218 ; Anon. (184 8), 11 L. T. O. S. 393. Refd. Vaughan v. 
Burslem (1790), 3 Bro. C. C. 101 ; Carr a. Erroll (1808), 
14 Ves. 478 ; Brandon v. Robinson (1811), 18 Ves. 429 ; 
Brounoker r. Bagot (1816), 1 Mer. 271 ; Oonduitt v. Soane 
(1844), 1 Coll. 285 ; Morgan v. Rowland (1848), 13 L. T. 
O. S. 4 ; Potts v. Potts (1848), 1 H. L. Cas. 671 ; Rochford 
v. Hackman (1852), 9 Hare, 4 75 ; Cox v. Sutton (1856), 
25 L. J. Ch. 845 ; Doncaster v. Doncaster (1856), 3 K. & 
.T. 26 ; Scarsdale v. Curzon (1860), 1 John. & H. 40 ; 
Hogg v. Jones (1863), 32 Beav. 45 ; Re Johnson's Trusts 
(1866), L. R. 2 Eq. 716 ; Shelley v. Shelley (1868), L. R. 
6 Eq. 540 ; Martelli v. Holloway (1872), L. It. 5 H. L. 
532; Temple v. Thrlng (1887), 56 L. J. Ch. 767 ; Re 
Angerstein, Angerstein v. Angerstein, [1895] 2 Ch. 883 ; 
lie FotherglU's Estate, Price*Fotherglll v. Price, [1903] 1 
Ch. 149; He Chesham’s Sottlmt., Valentia v. Chesham, 
[1909] 2 Ch. 329 ; Re Swan, Witham v. Swan, [1915] 1 
Ch. 829 ; Re Beresford-Hope, Aldenbam v. Beresford- 
Hope, [1917] 1 Ch. 287 ; Re Fowler, Fowler v. Fowler, 
[1917] 2 Ch. 307 ; Re Lewis, Busk v. Lowes, [1918] 2 Ch. 
308 ; Portman v. Portman, [1922] 2 A. C. 473. Mentd. 
Moseley t>. Oressoy’a London & Burton Steam Cooperage 
Co. (1865), 35 L. J. Ch. 360 ; Ashton v. Blackshaw (1870), 
39 L. J. Ch. 205 ; Re Fitzgerald, Surman v. Fitzgerald 
(1904), 73 L. J. Ch. 436 ; lie Parker, Parker v. Parkin, 
[1910] 1 Ch. 581. 

3003 . .] — Innes v . Johnson (1799), 4 Ves. 

568 ; 31 B. R. 292. 

Annotation: — Refd. Sidebotham v. Watson (1853), 11 Hare, 
170. 

3604 . .] — (l) Will not construed by refer- 

ence to a settlement ; the provisions differing 
in some respect ; though a substitution was 
intended. 

(2) This is a question of intention ; which the 
ct. can get at only by the words of the will (Lord 


Eldon, C.). — Hixon v. Oliver (1806), 13 Ves. 
108 ; 33 E. R. 235, L. C. 

Annotation : — Refd. Bai Motivahoo v. Bal Mamoobai (1897), 
13 T. L. R. 307. 

3605. .] — In a ct. of construction where the 

factum of the instrument has been previously 
established in the Ct. of Probate the inquiry is 
pretty closely restricted to the contents of the 
instrument itself, in order to ascertain the inten- 
tions of testator (Sir John Nicholl). — Greenough 
v. Martin (1824), 2 Add. 239. 

Annotations : — Distd .Chichester v. Quatrefages, [1895] P. 186. 
Refd. Thorne v. Rooke (1841), 2 Curt. 799 ; Bailey v . 
Parkes (1847), 5 Notes of Cases, 392 ; Stockwell v. ltither- 
don (1848), 1 Rob. Eccl. 601; Green v. Tribe (1878), 9 
Ch. 1). 231 ; Jenner v. Fftnch (1879), 5 P. D. 106 ; Follett 
v. Pettman (1883), 23 Ch. D. 337 ; In the Goods of Bryan 
(1907), 96 L. T. 584. 

3006. .] — (1) Will not to be construed by 

something dehors , as by the state of the property, 
where no latent ambiguity. 

(2) To authorise a departure from the words of 
a will, it is not enough to doubt whether they were 
used in the sense which they properly bear. The 
ct. ought to be quite satisfied that they were used 
in a different sense Sc ought to be able distinctly 
to say what the sense is in which they were meant 
to be used (Sir William Grant, M.R.). — A.-G. 
v . Grote (1817), 3 Her. 316 ; 36 E. R. 121 ; on 
appeal (1827), 2 Russ. Sc M. 699, L. C. 

Annotations: — Generally, Consd. Re Grainger, Dawson v. 
Iliggins, [1900] 2 Ch. 756. Refd. Colpoys v. Colpoys 
(1822), Jar*. 451 ; Boys v. Williams (1831), 2 Russ. & M. 
689 ; Warren v. Postlethwaite (1845), 2 Coll. 108 ; Hart 
u. Tulk (1852). 2 De G. M. He (J. 300 ; Horwood v. Griffith 
(1853), 2 W. H. 71 ; Re Ward, Gordon v. Duff (1861), 3 
De G. F. & J. 662. 

3607. ,] — The question is, not what his 

actual intention was, but what is the meaning of 
the words he has used (Littledale, J.). — Doe d. 
Gwillim v. Gwillim (1833), 5 B. & Ad. 122 ; 2 
Nev. & M. K. B. 247 ; 2 L. J. K. B. 194 ; 110 E. R. 
737. 

3608. — — .] — Whilst the intention of testator 
ought to be our only guide to the interpretation 
of his will, it must be his intention to be collected 
from the words employed by himself in his will 
(Ttndal, O.J.). — Scarborough (Earl) v. Doe d. 
Savilb (1836), 3 Ad. <fc El. 897 ; 6 Nev. & M. K. B. 
884 ; 6 L. J. Ex. 270 ; 111 E. R. 653, Ex. Ch. ; 
revsg. S. C. sub nom. Doe d. Lumley v. Scar- 
borough (Earl) (1835), 3 Ad. Sc El. 2. 

Annotations : — Refd. Egerton v. Brownlow (1853), 4 H. L. 
Cas. 1 ; Atkinson i». Holtby (1863), 10 H. L. Cas. 313 
Cope u. De La Warr (1873), 8 Ch. App. 985, n. ; Milbank 
r. Vane, [1893] 3 Ch. 79. 

3609. .1 — (1) Testator devised lands to his 

son II. for life ; & from his decease, to testator’s 
grandson J., eldest son of H., for life ; Sc on his 
decease, to the first son of the body of his said 
grandson J. in tail male, with other remainders 
over. At the time of making the will, testator’s 
son H. had been twice married ; by his first wife 
he had one son, S., by his second wife an eldest 
son, J., & other younger children, sons Sc 
daughters : — Held : evidence of the instructions 
given by testator for his will, Sc of his declarations, 
was not admissible to show which of these two 
grandsons was intended by the description in the 
will. 

(2) The object in all cases is to discover the 
intention of testator. The first Sc most obvious 
mode of doing this is to read his will as he has 
written it, Sc collect his intention from his words 
(Lord Abinger, C.B.). 

(3) All the facts & circumstances respecting 
persons or property, to which the will relates, are 
undoubtedly legitimate. Sc often necessary 
evidence, to enable us to understand the meaning 
Sc application of his words (Lord Abinger, C.B.). 
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Sect. 4 . — Construction according to intention of 
testator: Sub-sect. 4, A. (a).] 

(4) Testator may have habitually called certain 
persons or things by peculiar names, by which 
they were not commonly known. If these names 
should occur in his will, they could only be ex- 
plained & construed by the aid of evidence to show 
the sense in which he used them, in like manner 
as if his will were written in cypher, or in a foreign 
language. The habits of testator in these par- 
ticulars must be receivable as evidence to explain 
the meaning of his will (Lord Abinger, C.B.). 

But there is another mode of obtaining the 
intention of testator, which is by evidence of his 
declarations, of the instructions given for his will, 
A other circumstances of the like nature, which 
are not adduced for explaining the words or mean- 
ing of the will, but either to supply some deficiency 
or remove some obscurity, or to give some effect 
to expressions that are unmeaning or ambiguous. 
Now, there is but one case in which it appears to 
us that this sort of evidence of intention can 
properly be admitted, A that is, where the meaning 
of testator’s words is neither ambiguous nor 
obscure, A where the devise is on the face of it 
perfect A intelligible, but, from some of the cir- 
cumstances admitted in proof, an ambiguity 
arises, as to which of the two or more things, or 
which of the two or more persons (each answering 
the words in the will), testator intended to express 
(Lord Abinger, O.B.). — Doe d. ITtsoocks v. 
Hiscocks (1889), 5 M. A W. 863 ; 2 H. & N. 54 ; 

9 L. J. Ex. 27 ; 3 Jur. 955 ; 151 E. R. 154. 

Annotations : — As to (1) Folld. Doc d. Allon v. Allen (1840), 
12 Ad. & El. 451. Consd. Doe d. Shallcroas v. Palmer 
(1851), 10 Q. 11. 747 ; Grant v. Grant (1870), L. K. 5 G. 1\ 
727 ; Charter v. Charter (1874), L. K. 7 H. L. 364 ; 
Patonr. Orrnerod, [18921 P. 247 ; In the o/ Hu bbock, 

11905] P. 129; He Battie-Wrightson, Cecil v. Buttie- 
WriphtHon, 11920] 2 Ch. 330. Reid. Blundell v. Gladwtone 
(1841), 11 Sim. 467 ; Sfdcor v. Cooper (1841), 5 Jur. 1036 ; 
Lindgren v. Llndgren (1846), 9 Beav. 358 ; Douglas v. 
Fellows (1853). Kay, lit; Mlckiethwalte v. Mlcklothwaite 
(1858), 4 C. 13. N. S. 790 ; Macdonald v. Longbottom (1860), 

6 Jur. N. S. 724 ; Sugden v. St. Leonards (1876), 1 P. 1). 
154. As to (2) Folld. Doe d. Gains v. Bouse (1848), 5 C. B. 
422. Reid. Allgood v. Blake (1873), L. R. 8 Exch. 160. 
As to (3) Folld. Doe d. Gains v. Rouse (1848), 5 C. B. 422 ; 
Consd. Bernasconi r. Atkinson (1854), 23 L. J. Ch. 184. 
Refd. Horwood v. Griffith (1853), 2 W. R. 71 : Allpood 
v. Blake (1873). L. R. 8 Exch. 160. Generally , Refd. Hart 
v. Tulk (1852), 2 De G. M. & G. 300 ; Mostyn r. Mostyn 
(1854), 5 H. L. Cas. 155 ; Re Felt ham’s Trusts (1855), 1 
K. & J. 528 ; Gillett r. Gane (1870), L. R. 10 Eq. 29 ; 
Patching v . Barnett (1880), 28 W. R. 886 ; Downe t*. 
Sheffield (1894), 71 L. T. 292 ; Re Ray, Cant v. Johnstone, 
[1916] 1 Ch. 461. 

3610. .] — (1) Of two inconsistent disposi- 

tions in a will (both being intelligible), whether 
occurring in the same sentence or in different 
sentences, the last is to prevail, unless a contrary 
intention can be safely inferred from the context. 

(2) Technical words, are primd facie , to be 
understood in their strict technical sense (Parke, 
B.). 

(3) The clause is, if possible, to receive a con- 
struction which will give to every expression in it 
some effect, so that none may be rejected. All the 
parts of the will are to be construed so as to form 
a consistent whole (Parke, B.). 

(4) Of two modes of construction, that is to be 
preferred which would prevent an intestacy 
(Parke, B.). — Moiirall v. Sutton (1845), 1 Ph. 
533 ; 14 L. J. Ch. 260 ; 5 L. T. O. S. 1 ; 9 Jur. 
097 ; 41 E. R. 735, L. C. 

Annotation : — Generally, Refd. Doc d. Blaklston v. Haslc- 
wood (1851), 10 C. B. 544. 

3611. -.1 — By the law as it existed previous 

to 1838, the ct. could not admit parol evidence 
to show to what paper a codicil was intended to 
refer, but the intention must have been taken 


from the instrument itself. Wills Act, 1837 
(c. 26), s. 22, shows that no alteration was to be 
made in the law, A that the intentions of testator 
must, as heretofore, be taken from the paper 
itself (Sir H. Jenner Fust). — Payne A Meredith 
v. Trappes (1847), 1 Rob. Eccl. 583 ; 5 Notes of 
Cases, 478 ; 10 L. T. O. S. 36 ; 11 Jur. 864 ; 163 
E. R. 1143. 

Annotations : — Consd. Thomson & Baxter v. Hempenstall 
(1849), 1 Rob. Eccl. 783. Refd. In the Goods of Langhom 
(1847), 5 Notes of Cases, 512 ; In the Goods of Steele, In 
the Goods of May, In the Goods of Wilson (1868), L. R. 1 
P. & D. 575. 

3612. .] — In order to determine testator’s 

meaning, I must look at all the words he has used, 
A I must give to every word its original natural 
sense unless I find something to show that testator 
meant it in another sense (Wood, V.-C.). — 
Williamson v. Jeffreys (1854), 18 Jur. 1071. 

3613. .] — All that the ct. can do is to put a 

construction on the words actually used {per 
Cur.). — Dormer v. Phillips (1855), 4 De G. M. A 
G. 855 ; 25 L. T. O. S. 74 ; 3 W. R. 337 ; 43 E. R. 
742, L. C. 

Annotation : — Consd. Re Watkins, Maybery v. Llghtfoot, 
[1912] 2 Ch. 430. 

3614. .] — The intention of testator to be 

ascertained from the language which he has used 
A- from the surrounding circumstances so far as 
those circumstances can be regarded in proof of 
the intention (Turner, L.J.). — Langdale (Lady) 
v. Briggs (1856), 8 De G. M. & G. 391 ; 26 L. J. Ch. 
27 ; 28 L. T. O. S. 73 ; 2 Jur. N. S. 982 ; 4 W. R. 
703 ; 44 E. R. 441, L. JJ. ; subsequent proceedings , 
3 Sm. & G. 255. 

Annotations: — Consd. Leslie v. Rothes, [1894] 2 Ch. 499. 
Refd. Hepburn v. Skirving (1858), 4 Jur. N. 8. 651 ; 
Carroll v. Graham (1865), 11 Jur. N. S. 1012 ; Castle v. 
Fox (1871), L. R. 11 Eq. 542 ; Juttondromohun Tagore v . 
Ganendromobun Tagore, Ganeudromohtm Tagore v. 
Juttendromoimn Tagore (1872), L. R. Ind. App. Hup. 48 ; 
Botharaley v. Hhcrson (1875), L. R. 20 Eq. 304 ; Kathama 
Natchlar v. Dorasinga Tevcr (1875), L. R. 2 Ind. App. 
169 ; Hampton v. Holman (1877), 5 Ch. D. 183 ; Ram Lai 
Mookorjee v. Secretary of State for India (1881), L. R. 8 
Ind. App. 46 ; Curtis v. Sheffield (1882), 30 W. R. 581 ; 
Re Dngdalo, Dugdale v. Dugdalo (1888), 38 Ch. D. 176 ; 
Re Bridger, Brompton Hospital v. Lewis (1893b 63 L. J. 
Ch. 186 ; Re Hayos. Turnbull v. Hayes, [1900] 2 Ch. 332 ; 
Re Maddook, Llowelyn v. Washington, [1902] 2 Ch. 220 ; 
Mason v. Ogdon (1902), 87 L. T. 622 ; Re Greenwood, 
Gooclhart v. Woodhcad, [1903] 1 Ch. 749 ; Re Horton, 
Lloyd v. Hatchett, 119201 2 Ch. 1. Mentd. Taylor v. 
Sparrow (1863), 4 Gill. 703. 

3615. .'] — Grey v. Pearson, No. 3502. ante . 

3616. .] — The words of a will, after all, are 

but the means of expressing testator’s intention, 
A where the intention is plain from the w r ords 
themselves, it is then the duty of the court to 
execute the intention however inartificially ex- 
pressed (Lord Cranworth, C.). — Smith v. 
Osborne (1857), 6 H. L. Cas. 375 ; 30 L. T. O. S. 
57 ; 3 Jur. N. S. 1181 ; 6 W. R. 21 ; 10 E. R. 
1340, H. L. 

Annotations : — Refd. Re Keep’s Will (1863), 32 Boav. 122 ; 
Ford v. Tynte (1865), 34 L. J. Ch. 452 ; Hurry v. Morgan 
(1866), L. R. 3 Eq. 152 ; Rc Arnold’s Trusts (1870), L. R. 
10 Eq. 252 ; Waite r. Littlowood (1872), 8 Ch. App. 70 ; 
Re Johnson, Hickman v. Williamson (1884), 53 L. J. Ch. 
1116; Askow v. Askew (1888), 57 L. J. Ch. 629; Re 
Bowman, lie Lav ,Whytehead v. Boulton (1889), 41 Ch. D. 
525 ; Powell v.' Hollicar, 11919] 1 Ch. 138. Mentd. Re 
Harper’s Settlmt., Williams v. Harper, [1919] 1 Ch. 270. 

3617. # ] — (l) Where testator shows upon the 

face of his will that he must have used technical 
words in another than their technical sense, there is 
no rule that prevents us from saying that he may be 
his own interpreter. So any established course of 
construction must give way to a contrary intention 
plainly apparent upon the face of the will. But 
unless there is something apparent upon the face 
of the will to the contrary, technical rules & 
ordinary canons of construction must prevail 
(Lord Cranworth, C.). 
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(2) The first duty of the ct. expounding the 
will is to ascertain what is the meaning of the words 
used by testator. It is very often said that the 
intention of testator is to be the guide, but that 
expression is capable of being misunderstood, & 
may lead to a speculation as to what testator may 
be supposed to have intended to write, whereas 
the only Sc proper inquiry is, what is the meaning 
of that which he has actually written. That which 
he has written is to be construed by every part 
being taken into consideration according to its 
grammatical construction Sc the ordinary accepta- 
tion of the words used, with the assistance of such 
parol evidence of the surrounding circumstances 
as is admissible, to place the ct. in the position 
of testator (Lord Wensleydale). 

(3) Another rule of construction has been re- 
ferred to . . . that the general intention of 
testator was to prevail over the particular in- 
tention. ... If accuracy of expression is 
important, the use of those terms had better be 
discontinued, though if qualified Sc understood as 
explained in [ Doe d. Gallini v. Gallini , No. 3704, 
post] ... it can make no difference in the result 
(Lord Wensleydale). — Roddy v. Pitzoeraxd 
(1858), 0 H. L. Cas. 823 ; 10 E. R. 1518, H. L. 


Annotations : -As to (1) Refd. Jordan v. Adama (1 801), 9 C. II. 
N. S. 483 : Loach v. Jay (1877), 39 L. T. 242 ; Van Grutten 
r. Foxwell, Foxwcll v. Van Grutten, (1897 3 A. C. 608; 
He Simooe, Vowlor-Siincoe v. Vowler, (1913] 1 Ch. 652; 
lie Lawrence, Lawrence v. Lawrence, [1915] 1 Oh. 129. 
As to (2) Refd. Surtees v. Snrteca (1871), 19 W. It. J043 ; 
Leach v. Jay (1877), 39 L. T. 242. ( Generally , Refd. 

Jordan v. Adama (1861), 9 C. 11. N. S. 483 ; Bradlev r. 
Cartwright. (1867), L. 11. 2 O. P. 611 ; lie Nolley's Truats 
(1877), 26 W. K. 88 ; Clifford v. Koe (1880), 6 App. Cos. 
447 ; Bowen u. Lewis (1884), 9 App. Cas. 890 ; He Score, 
Tolman v. Score (1887), 57 I;. T. 40 ; Van Grutton v. 
Fox well, Foxwcll v. Van Grutten, (1897 J A. C. 658; 
fie Wilmot, YVihnot v. Betterton (1897), 76 L. T. 415; 
Foxwcll v. Van Grutten (1898), 79 L. T. 617 ; Pelham 
Clinton v. Newcastle, [1902] 1 Ch. 34 ; Be Simcoe, Vowler- 
Siincoe v. Vowler (1913), 1 Ch. 552 ; Re Lawrence, Law- 
rence v. Lawrence (1915), 1 Ch. 129. Mentd. Taylor v. 
St. Helen’s Corpn. (1877), 6 Ch. D. 264. 

3618. .] — (1) Implication may arise from 

an elliptical form of expression, which necessarily 
involves Sc implies something else, or from a form 
of gift which cannot be rendered effectual, or a 
direction to do something, which direction cannot 
be obeyed without implying something else. 

Where, therefore, a will gave to T. an “ estate 
for life, with remainder to the first son of the body 
of T. lawfully begotten, severally & successively 
in tail male,” the words “ Sc other sons ” were 
introduced in order to prevent the words “ sever- 
ally, etc.,” from being in effect struck out of the 
will. 


(2) There is very much to be said in favour of 
that construction, because it gives effect to every 
word of the will (Lord Westbury, C.). — Parker 
v . Tootal (1865), 11 H. L. Cas. 143 ; 5 New Rep. 
378 ; 34 L. J. Ex. 198 ; 12 L. T. 89 ; 11 Jur. N. S. 
185 ; 13 W. R. 442 ; 11 E. R. 1286, IL L. ; affg. 
S. C. sub nom. Barrow v. Total (1802), 7 H. & N. 


962, Ex. Ch. 

Annotations: — As to (1) Refd. Allgood v. Blake, Poach v. 
Blake, Clennell v. Blake, Reed v. Blake (1873), 29 L. T. 
331. Generally , Refd. Dias v. DeLlvcra (1879), 5 App. Cas. 
123 ; Re Hillman, Ade v. Hillman (1910), 103 L. T. 183. 

3619. .] — (1) We should give effect to 

every word. But the rule is by no means an 
indexible one (Lord Cranworth, C.). 

(2) In considering this question it will be 
proper to adhere as closely as possible to the 
words of the will, Sc from them to gather the 
intention (Lord Chelmsford). — Martin v. Hol- 
GATE (1866), L. R. 1 H. L. 175 ; 35 L. J. Ch. 789 ; 
15 W. R. 135, H. L. ; revsg. S. C. sub nom. Holgate 
v . Jennings (1864), 34 Beav. 79. 

Annotations : — Generally, Refd. Be Orton’s Trust (1866), 
L. K. 3 Eq. 375 ; lie Applebee’s Trusts (1873), 28 L. T. 

J. — VOL. 3X1 V. 


102 ; Ralph v. Carrlck (1877), 5 Ch. D. 984 ; Wingfield 
v. Wingfield (1878), 9 Ch. D. 658: Croathwalte 
Dean (1879), 40 L. T. 837 ; Re Woolrioh, Harris v. 
Harris (1879), 11 Ch. D. 663 ; Re Birks, Kenyon v. Birks 
(1899), 68 L. J. Ch. 319 ; Re Woolley, Wormald v. Woolley, 
[1903] 2 Ch. 206 ; Re Embury, Page v. Bowyer (1913), 
109 Ij. T. 511 ; Re Timson, Smiles v. Timson, [1916] 1 

3620. .1 — The law has provided that no 

testator’s testamentary intentions can be ex- 
pressed or gathered from anything except the 
testamentary instrument duly executed Sc attested 
as required by law, Sc that a testamentary intention 
once so expressed cannot be deemed or taken by 
any ct. to have been altered, unless such change 
of intention is manifested by the statutory 
evidence (James, L.J.). — Wilson v . O’Leary 
(1872), 7 Ch. App. 448 ; 41 L. J. Ch. 342 ; 26 
L. T. 463 ; 20 W. R. 501, C. A. 

Annotations : — Refd. Hubbard v. Alexander (1876), 35 L. T. 
52 ; Re Pinney, Pinney v. Pinney (1902), 46 Sol. Jo. 
552 ; Re Barker, Capon v. Flick (1905), 92 L. T. 831. 

3621. .] — The ruling principle in the con- 

struction of all testamentary deeds is the intention 
of testator, Sc that is to be gathered from the words 
used (Lord Gordon). — Taylor v. Graham (1878), 
3 App. Cas. 1287, H. L. 

Annotations : — Refd. Hood v. Murray (1889), 14 App. Cas. 
124 ; Hiekling v. Fair, [1899] A. C. 15. Mentd. Re Crosa- 
well, Parkin v. Cresswoll (1883), 24 Ch. 1). 102. 

3622. .] — C. died in France in 1874, having 

made a will in French directing a certain part of 
liis property to be held upon trust after the death 
of his wife for his children according to English 
Law. The original will was proved in France Sc 
remained there. In 1876 an English translation 
of a certified copy of the French will was proved 
in England . . . : — Held : the ct. must look at 
the original language of the will as shown in the 
certified copy. The case was directed to stand 
over for the production of expert evidence as to 
the meaning of technical French words of the will. 
— lie Cliff’s Trusts, [1892] 2 Ch. 229 ; 61 

L. J. Ch. 397 ; 66 L. T. 483 ; 40 W. R. 439 ; 36 
Sol. Jo. 398. 

Annotation : — Refd. Re Manners, Manners v. Manners, [1923] 
1 Ch. 220. 

3623. .] — Martineau v. Briggs , No. 3741, 

2 >ost ; Webber v. Stanley , No. 3472, ante , Sc Homer 
v. Homer , No. 4619, post, are striking instances 
of the rigidity of the rule which precludes a ct. 
when construing a will, from giving effect to an 
intention not expressed by a testator, Sc which 
cannot be extracted from his language (Lindley, 
L.J.).— Tie Cleveland’s (Duke) Settled Estates, 
[1893] 3 Ch. 244 ; 69 L. T. 735 ; 0 T. L. R. 573 ; 
37 Sol. Jo. 630 ; sub nom. Re Cleveland (Duke), 
Barnard v. Wolmer, 62 L. J. Ch. 955, C. A. 

Annotations : — Refd. Re Harman, Lloyd v. Tardy (1894), 8 
R. 549. Mentd. Basset v. St. Levan (1894), 71 L. T. 718 ; 
Be Goaselin, Gosselin v. Gosselin, [1906] 1 Ch. 120 ; Be 
Ford, Myers v. MoleRworth (1911), 104 L. T. 245* He 
Upton -Cottrell -Dormer, Upton v. Upton (1915), 84 L. J. 
Ch. 861 ; lie Dickson’s 9. E. (1920), 90 L. J. Ch. 242. 

3624. .] — 1 tliink he meant neither more nor 

less than just what he said — if she thought fit 
1 o sell, she was to pay the two sums to his brother 
i to sister. To hold otherwise would, in my opinion, 
be acting on conjecture only, Sc would be making 
a will for the testator, Sc a will which he did not 
intend to make (Chitty, J .). — Re Elliot, Kelly 
v. Elliot, [1896] 2 Ch. 353 ; 65 L. J. Ch. 753 ; 
75 L. T. 138 ; 44 W. R. 632 ; 12 T. L. R. 497 ; 
40 Sol. Jo. 600. 

3625. .] — It would be a strange canon of 

construction lor a will to say that wherever you 
can discover what testator’s desires Sc wishes were, 
although you cannot find express words in the will 
which give the authority sought for, nevertheless 
you can supply words & declare trusts which are 
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Sect. 4. — Construction according to intention of 
testator: Sub-sect. 4, A. (a) 

not to be found in the will itself — that, to put it 
jdainly, testator’s intention is to be judged by the 
general desire that he has expressed to have his 
money devoted to such a purpose. To create a 
t rust by such a process of argumentation as that 
ap pears to my mind to be not interpreting the 
will, but making a will for testator (Earl op 
Halsbury, L.C.). — Hunter v. A.-G., [1899] A. 0. 
309 ; 68 L. J. Oh. 449 ; 80 L. T. 732 ; 47 W. K. 
073 ; 15 T. L. R. 384 ; 43 Sol. Jo. 530, H. L. 

Annotations: — Retd. Higgins v. Dawson, [1002] A. C. 1; 
lie Hinckes, Dashwood v. Hinckee (1921), 124 L. T. C81. 
Mentd. He Church Patronage Trust, Laurie v. A.-G., 
[19041 2 Ch. 643 ; He Allen, Hargreaves v . Taylor, [1905] 
2 Ch. 400 ; Re Parcioe, McLaughlin v. A.-G., [1006] 2 Ch. 
184 : Re Sidney, Hingeston v. Sidney, [1908] 98 L. T. 625 ; 
Re Davidson, Minty v . Bourne, [1909] 1 Ch. 567 ; Re 
Clarke, Bracey v. Royal National Lifeboat Institution, 
[1923] 2 Ch. 407 ; Re Davis, Thomas v. Davis, [1923] 1 
Ch. 225 ; Re Tetley, National Provincial 8c Union Bank of 
England v. Tetley, [1923] 1 Ch. 258. 

3626. .] — Hickling v. Fair, No. 3559, ante. 

3627. .] — Beaudry v. Barbeau, No. 3560, 
ante . 

3628. .] — The right interpretation of the 
will is in the will itself (Romer, L.J.). — Re 
Holmes, Smiles v. Holmes (1904), 48 Sol. Jo. 
716, C. A. 

3629. .] — What a man intends & the ex- 
pression of his intention are two different things, 
lie is bound, <fe those who take after him are 
bound by his exjjressed intention (Barnes, P.). — 
Simpson v. Foxon, [1907] P. 54 ; 76 L. J. P. 7 ; 
96 L. T. 473. 


(5) Whole Will. 

3630. General rule.] — Inchley & Robinson’s 
Case, No. 3802, post. 

3531, Chamberlain’s Case (1611), Lane, 

117 ; 145 E. R. 346. 

3532. .] — Roberts v. Roberts, No. 3530, 

ante. 

3633. .] jV. Nichols, No. 3596, ante. 

3634. .]• -Ibbetson v. Beckwith, No. 3804, 

p ost. 

3634a. .] — Monnington v. Davis (1695), 

Fortes. Rep. 224 ; 92 E. R. 827. 

3535, .] — Ridout v. Dowding (1737), West 

temp. Hard. 164 ; 1 Atk. 419 ; 26 E. R. 266, L. C. 

3636. .] — Sayer v. Masterman, No. 3565 

ante. 

3537. .] — Words may be supplied to 

restrain the generality of a dovish, so as to except a 
reversion, if the intent of testator can be collected 
from other parts of his will. — Strono v. Teatt 
(1760), 1 Wm. Bl. 200 ; 2 Burr. 912 ; 96 E. R. 
109; affd. sub nom. Teatt v. Strong, 3 Bro. 
Pari. Cas. 219, H. L. 

Annotations : — Consd. Boo d. Head© v. Read© (1709), 8 

Term Rep. 118 ; Goodright d. Buckinghamshire v. 

Downshlre (1801), 2 Bos. & P. 600. Distd. Doe d. 

Choimondeley v. Weatherby (1809), 11 East, 322 ; Ford 

v. Ford (1848), G Hare, 486. Re!d. Atkyns v. Atkyns 

ra , 2 Cowp. 808 ; Goodtitlo d. Daniel v. Miles (1805), 
it, 494 ; Morgan d. Surman u. Surman (1808), 1 
Taunt. 289 ; Welby v. Welby (1813), 2 Ven. & B. 187 ; 
Re Beilis’ Trusts (1877), 6 Ch. D. 604. 

3638. .] — The ct. must depart from the 

words to comply with the intention upon the 
whole frame of the will (Lord Hardwick, C.). — 


PART XVI. SECT. 4, SUB-SECT. 4.— 

A. (b). 


3630 I. General rule .] — McLaughlyn 
v. McLavghlan, [1902] St. R. Qd. 11. 
— AUS. 

3630 li. . ] — In the will of Green, 

CitowHON r. Wild, [1907] V. L. R. 
284. — AUS. 

3630 iii. ,]--~Rc Boweii, [1917] 

8. A. L. R. 41— AUS. 


3630 iv. .] — Where testator omits 

to dispose of a portion of Ids estate, if 
there is an irresistible inference to be 
drawn from the will as a whole that the 
omission was inadvertent, Sc that 
testator obviously intended to dispose 
of that portion of his estate in a 
particular way, the et. will supply the 
omission so as to carry out that obvious 
Intention. — Burt v. Wall (1891), 12 
N. 8. W. Eq. 153.— AUS. 

3630 v. .] — Beit v. Beit (1874), 

4 Q. 8. C. R. 70— AUS. 

3630 vi. .] — The ct. in deciding 

whether an interest conferred by a 
will is a vested or a contingent Interest, 
will gather testator’s intention, not 
merely from the words of the particular 
gift, but from the whole will. — Tyson 
v. Tyson (1891), 12 N. 8. W. Eq. 73.— 
73.— AUS. 

3630 vil. . ] — Where, on construc- 
tion, the ct. finds a dominant Intention 
by the testator to benefit persons who 
answer a particular description or 
class, coupled with a mistake in the 
enumeration of the persons answering 
the description or composing the class, 
the ct. will reject the Inaccurate 
enumeration Sc give effect to testator's 
intention .— Re Garxook, Oarnock r. 
Garnock (1909), 10 8. It. N. S. W. 
51 ; 27 N. 8. W. W. N. 3.— AUS. 


3630 viii. .] Skrisjerv. Muller 

(1882), 3 N. 8. W. L. R. (Eq.) 8.— 

AUS. 


3630 ix. 


— Olivers. Davidson 


(1882), 11 8. C. R. 16G.— CAN. 

3630 x. — --.] — Daniel v. Veith, 
R. 10. D. 46.— CAN. 

3630 xi. — -.] — Mills v. Biden 


(1919), 52 N. 8. R. 257.— CAN. 

3630 xii. .] — Re McDonald Es- 

tate, 35 N. 8. R. 500.— CAN. 

3630 xiii. . ] — The general rule in 

regard to wills is that. In order to 
exonerate the personal estate of 
testator from the payment of legacies, 
express words or plain intention must 
be found, &• tills intention may be 
found not merely in the mode in which 
the personal ©state is given, but also 
in tho mode iu which tho real estate 
is given . — Re Watson (1922), 52 

O. L. R. 387 —CAN. 

3630 xiv. .] — McClure r. Hicks, 

[1922] 3 W. W. R. 285 ; 70 D. L. R. 
287.— CAN. 

3630 xv. .1— The words, “ Will, 

simply appointing an exor.,” written 
immediately above, & apparently as 
part of tho will, can be construed as 
incorporated with it so as to show the 
intention of testator. — Re Jerome, 1 
B. C. K., pt. 1, 87.— CAN. 

3630 xvi. .] — In interpreting a 

portion of a will one should road the 
whole will In order to gather from it 
testator’s intention . — Re Land Regis- 
try Act, Blanchard & Morgan's 
Case (B. C.), [1919] 1 W. W. R. 311 ; 
44 D. L. R. 728.— CAN. 

3630 xvil. .] — Re Morse Trusts 

(1911), 10 E. L. R. 59.— CAN. 

3630xviii. .] — In construing a will 

the ct. goes far to discover the Inten- 
tion of testator, & if it can be discovered 
from the will itself & tho surrounding 
circumstances a clerical error will be 
troatod as such 8c the apparent 
intention given effect to . — Re Zu- 
kowski Estate (Sask.), [1927] 3 

W. W. R. 745.— CAN. 

3630 jdx. .] — Fjsher v. Ander- 

son (1879), 4 S. C. R. 406.— CAN. 

3630 xx. . ] — The will should bo 

road as a whole Sc effect should be given 
so far as possible to all parts thereof. — 
Re Swayzie (1912), 21 O. W. R. 95 ; 
3 O. W. N. 621 ; 3 D. L. It. 631- 
CAN. 

8630 xxl. .] — By one of tlic clauses 

of Ids will, testator gave to his nephew 


his mill, tannery, houses, lands, 8c all 
his real ostato, effects. Sc property 
whatsoever, Sc at what nature Sc kind 
soever, at a named place, chargeable, 
with certain legacies : — Held : the 
clause, when taken by itself, w'ould 
include personal as well as real pro- 
perty, yet when read with other clauses 
of the will. Sc the wholo context taken 
into consideration, the gift w r as limited 
to the real estate. — Thorne v. Parsons 
(1903), 22 C. L. T. 379; 4 O. L. R. 
GS2 ; 1 O. W. R. G08.— CAN. 

3030 xxli. . 1 — Where a trust f und 

was directed to be created for a legatee, 
but the amount was not stated, other 
sections of the will should be looked 
at to discover, if possible, what amount 
testatrix intended to set aside, in order 
that effect might bo given to her 
wishes . — Rr Campbell (1913), 24 

0. W. R. 30 ; 4 O. W. N. 760 ; 10 
D. L. R. 311. — CAN. 

3630 xxiii. .] — Shaw v. Taylor 

[1920] 3 W. W. It. 215.— CAN. 

3630 xxiv. .1 — The will must be 

construed as a whole in order to deter- 
mine tho meaning of these words in any 
particular case. — N andkishone Lal 
v. Pasupati Nath Saiiu (1928), 

1. L. R. 7 Pat. 396 — IND. 

3630 xxv. .1 — Munro o. Hender- 
son, [19081 1 I. R. 2 GO ; [1907] 1 1. R. 
440.— IR. 

3630xxvi. .] — Re Joyce, Public 

Trustee v. Smith, Millikkn v. Public 
Trustee, [192G] N. Z. L. R. 835. — 

N.Z. 

8630 xxvii. .] — 8 anderson’s 

Trustees v. Patterson, Kerr (I860), 
23 Dunl. (Ct. of Bess.) 227.— SCOT. 

3630 xxviii. .] — - Forbes v. 

Luokte (1838), 10 Sh. (Ct. of Sees.) 
374 ; 13 Fac. Coll. 324.— SCOT. 

3630 xxix. .] — Balfour v. Bal- 
four’s Trustees (1842), 4 Dunl. (Ct. 
of Boss.) 1014 ; 14 Sc. Jur. 329.— 

SCOT. 

3830 xxx. — -.]— Aberdeen’s Trus- 
tees v. Aberdeen (1870), 8 Maopli. 
(Ct. of Sees.) 750 ; 42 Sc. Jur. 387. - 
SOOT. 



Part XYI. — Construction. 


547 


Bagshaw V. Spencer (1748), as reported in 1 Ves. 
Sen. 142 ; 1 Wils. 238 ; 27 E. R. 944, L. C. 

Annotations; — Conid. Lister v. Lister (1753), Kony. Ch. 1 ; 
Garth v. Baldwin (1765), 2 Vos. Sen. 646 ; Strong v> 
Teatt (1760), 2 Burr. 912 ; Hodgson v. Ambrose (1780), 

1 Doug. K. B. 337 ; Jones v. Morgan (1783), 1 Bro. C. C. 
206 : Re Brooke, Brooke v. Dickson, f 1 9 2 3 j 2 Ch. 265. 
Reid. Theebridge v. Kilbume (1751), 2 Ves. Sen. 233 ; 
Sayer v. Masterman (1757), Wilm. 386 ; Wright v. 
Pearson (1758), Anil). 358 ; King v. Burchell (1759), 1 
Eden, 424 ; Doe d. Long v. Laming (1760), 2 Burr. 1100 ; 
Le Rousseau v. Rede (1761), 2 Eden, 1 ; Xiooke v. Rooke 
(1761), 2 Eden, 8 ; Goodright v. Herring (1785), 4 Doug. 
K. B. 298 ; Brydges v. Brydges, Philips v. Badges (1796), 
3 Ves. 120 ; Goodtitle d. Sweet v. Herring (1801), 1 East, 
264 : Kenriok v. Beauclerck (1802), 3 Bos. & P. 175; 
Poole v . Poole (1804), 3 Bos. & P. 620 ; Jervoiso v. North- 
umberland (1820), 1 Jac. & W. 559. Mentd. Exel v. 
Wallace (1751), 2 Ves. Sen. 318 ; Thong v. Bedford (1783), 
1 Bro. C. C. 313 ; Harton v. Harton (1798), 7 Term Itep. 
652 ; Roe d. Thong v. Bedford (1815), 4 M. & S. 362 ; 
Rimington v. Cannon (1853), 12 C. B. 18; Scnrsdalc v. 
Curzon (1860), 1 John. & H. 40. 

3639. * .] — Doe d. Long v. Laming, No. 3566, 

ante . 

3640. .] — Intention of testator to be col- 

lected from the whole of the will. — Baddeley v. 
Leppingweij, (1764), 3 Burr. 1533 ; Wilm. 228 ; 
97 E. R. 966. 

Annotations: — Refd. Doe d. Palmer v. Richards (1789), 3 
Term Rep. 356 ; Goodright d. Baker v. Stocker (1792), 5 
Term Rep. 13 ; Right d. Compton v. Compton (1808), 9 
East, 267 ; Silvey v. Howard (1837), 6 Ad. & El. 253. 
Mentd. Moor v. Denn (1800), 2 Bos. & P. 247 ; Doe d. 
Stevens v. Snclling (1804), 5 East, 87 ; Cooke v. Bloke 
(1847), 1 Exoh. 220 ; Nickels v. Ross (1849), 8 C. B. 679. 

3641. .] — I have laid it down as a principle, 

that in questions of this sort, the whole will must 
be taken together, Sc from thence a judgment 
formed of testator’s intention (Loud IIardwtcke, 
C.). — Bodens v. Watson (1764), Ainb. 478 ; 27 
E. R. 313 ; sub nom . Bodens v. Galway (Lord), 
2 Eden, 297, L. C. 

3642. .] — Some effect must be given to 

every part of a will. — Collet v. Lawrence (1791), 
1 Ves. 268 ; 30 E. R. 336, L. C. 

3643. .] — We are to collect the intent of 

testator from the whole will taken together, Sc 
not merely from the particular codicil in which 
the residuary bequest is last mentioned (Mac- 
donald, C.B.). — Matiiews v. Bowman (1796), 8 
Anst. 727 ; 145 E. R. 1020 ; subsequent 'proceed- 
ings , sub nom. Bowman v. Mathews (1801), For. 
163. 

3644. .] - — Thelt/csson v. Woodford. 

No. 3571, ante. 

3645. .] — A will is to be taken altogether 

(Abbott, C.J.). — Doe d. Wjckham r. Turner 
(1823), 2 Dow. & Ry. K. B. 398 ; 1 L. T. O. 8. 
K. B. 104. 

Annotations : — Refd. Losh v. Townley (1834), Coop. temp. 
Brough. 372 ; Clarke v. Clemmans, Selway v. Clemmans 
(1860), 36 L. J. Ch. 171. 

3646. .] — Where it is a question of con- 

struction of the meaning of the will, to be deter- 
mined by intention of testator, recourse must be 
had to the general tenor of the whole will. — 
Heneage v. Andover (Lord) (1829), 10 Price, 
316 ; 3 Y. & J. 360 : 147 E. R. 325, Ex. Ch. 

Annotations : — Consd. Forbes v. Richardson (1853), 11 Hare, 
354. Reid. Greene v. Marsden (1853), 1 Eq. Rep. 437. 
Mentd. Marsh v. Marsh (1856), 2 Jur. N. S. 348 ; Metcalfe 
v. Hutchinson (1875), 45 L. J. Ch. 210. 

3047. .] — Whether testator intended by 

his will to execute a power, is to be collected from 
the whole instrument, Sc not from the force of any 
particular expression. — Bailey v. Lloyd (1829), 
5 Russ. 330 ; 7 L. J. O. 8. Ch. 98 ; 38 E. R. 1051. 

Annotations : — Mentd. Cooke v. CunlLffe & Cooko (1851), 15 
Jur. 1076 ; Banks v. Banks (1853), 17 Beav. 352 ; Hope 
v. Hope (1854), 5 GifC. 13 ; Pomfrot v. Perring (1854), 5 
De. G. M. & G. 775 ; Payne v. Mortimer (1859), 28 L. J. 
Ch. 716 : Cowx v. Foster (I860), 1 John. & H. 30 ; Graham 
v. Wickham (1863), 1 De G. J. & Sm. 474 ; Mattnsull v. 


Maunsell (1871), 24 L. T. 698 ; Re Denton, Bannerman 
v. Toosey (1890), 63 L. T. 105 ; Re Ackorley, Chapman v. 
Andrew, [1913] 1 Ch. 510. 

3648. .] — Whether a sum directed to be 

raised out of the rents Sc profits of a real estate is 
to be raised by annual rents & profits, or by sale 
or mtge., is a question of intention to be collected 
from the context of the will, Sc from the purposes 
to which the money is to be applied. — W ilson v. 
Halliley (1830), 1 Russ. & M. 590 ; 8 L. J. O. 8. 
Ch. 171 ; 39 E. R. 226. 

Annotations : — Refd. Bennett v. Wyndham (1857), 23 Beav. 
521 ; Wragg v. Morley (I860), 14 W. It. 949 ; Metcalfe v. 
Hutchinson (1875), 1 Ch. D. 591. 

3649. .] — Where testator provides a fund 

for the payment of fines on admission to copy- 
holds, or on renewals of leases, the manner of 
raising the fines, Sc the question of contribution 
between the tenant for life, & the remainderman 
must depend upon the intention of testator, to bo 
collected from the whole will. — P layters v. 
Abbott (1833), 2 My. & K. 97 ; 3 L. J. Ch. 57 ; 
30 E. R. 881. 

Annotations: — Refd. Jones v. Jones (1846), 5 Hare, 440 ; 
Ainslio v. Harcourt (1860), 28 Beav. 313 ; Re Bute, Bute 
v. Ryder (1884), 27 Ch. D. 196. Mentd. Carter v. Sebright 
(1859), 26 Beav. 374. 

3650. .] — (1) A mistake clear on the face of 

a will is legitimate ground of construction. 

(2) When testator’s intention is manifest in one 
part of his will & he adopts a clear mode of effecting 
it, that circumstance may be safely used to throw 
light on other parts of the will where the intention 
is doubtful. 

(3) A construction which tends to preserve all 
parts of the will is to be preferred to that which 
destroys it, especially when the more liberal 
construction accords with the probable intention 
of testator. 

Ut res magis valeat quam per eat is a rule of 
common law & common sense ; Sc much the same 
principle ought surely to be adopted where tne 
question is, not between two rival constructions of 
the same words appearing in the same instrument, 
but where the question is on so ready an instrument 
as that you may either take it verbally Sc literally, 
as it is, or with a somewhat larger & more liberal 
construction, & by so supplying words as to read 
it in the way in which you have every reason to 
believe that the maker of it intended it should 
stand ; Sc thus again, according to the rule ut res 
ynagis valeat quam pereat y to supply, if you can safely 
Sc easily do it, that which he per incuriam omitted, 
Sc that which instead of destroying preserves the 
instrument ; which, instead of putting an end to 
the instrument Sc defeating the intention of the 
maker of it, tends rather to keep alive Sc continue 
Sc give effect to that intention. If this is a rule 
applicable to all cases, it surely is more peculiarly 
applicable to a cose like tho present (Lord 
Brougham, 0.). — Langston v. Langston (1834), 
2 Cl. Sc Fin. 194 ; 8 Bli. N. S. 167 ; 6 E. R. 1128, 
H. L. ; affg. 8. C. sub nom . Langston v. Pole 
( 1829), Tainl. 119. 

Annotations: — As to (1) Distd. Locke v. Dunlop (1888), 39 
Ch. D. 387 . Refd. Abbott v. Middleton, Ricketts v. Carpenter 
(1858), 7 H. L. Cas. 68; Re Blake’s Estate (1871), 19 W. K. 
765. As to (2) Consd. Tuite v. Bermingham (1875), L, R. 
7 H. L. 634 ; Re Haygarth, Wickham v. Haygarth, 11913] 
2 Ch. 9. Refd. Grant v . Grant (1870), L. It. 5 C. P. 727. 
As to (3) Distd. Clarke v. Clemmans, Selway v. Clemmans 
(1866), 36 L. J. Ch. 171. Consd. Surtees v. Hopkinson 
(1867), L. U. 4 Eq. 98. Generally , Refd. Monypenny r. 
Dering (1850), 7 Hare, 568 ; Hart r. Tulk (1852), 2 De 
G. M. & G. 300 ; Grey v. Pearson (1857), 6 H. L. Cas. 61 ; 
Re Thomson’s Trusts (1870), L. R. 11 Eq. 146 ; Tavemor 
v. Grind ley (1875), 32 L. T. 424. 

3651. .] — Dawson v. Dawson (1837), as 

reported in Donnelly, 212 ; 47 E. R. 605. 

Annotation : — Mentd. Brooke v. Garrod (1857), 3 K. & J. 

698 . 
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Sect. 4 . — Construction according to intention of 
testator: Sub-scct. 4, A. (6).j 

3652. .] — It is the rule . . . that we must 

not look merely at the separate part of a will, 
but we must consider the whole instrument taken 
together, for the purpose of collecting the effect of 
it (Lord Langdaub, M.R.). — Titchfieijd (Mar- 
quis) v. Horncastle (1838), 7 L. J. Ch. 279 ; 
2 Jur. 610. 

Annotations : — Reid. Doe d. Haw v. Earles (1846), 15 M. & 
W. 450 ; Milsome v. Long (1857), 3 Jur. N. S. 1073 ; 
Wallace v. Seymour (1872), 20 W. R. 634 ; Smyth v. 
Smyth (1878), 8 Ch. D. 561. 

3653. .] — Where a will is expressed in 

singular language, the construction to be put on 
it must depend on the whole of the context. — 
Boys v . Morgan (1838), 9 Sira. 289 ; 7 L. J. Ch. 
247 ; 2 Jur. 614 ; 69 E. It. 369 ; affd. t 3 My. & 
Cr. 661, L. C. 

Annotations : — Reid. Waite v. Combes (1852), 5 De G. & Sm. 
676. Mentd. Borton v. Dunbar (1860), 3 L. T. 519. 

3654. .] — A testator gave directions to his 

trustees “ to pay the principal sum of £10,000 
consols, now standing in my name, or the stocks, 
funds, & securities in which the same may be 
invested/’ to an adopted nephew for life, subject 
to certain conditions, with remainder over. He 
had also given directions to his trustees for the 
general conversion & investment of his estate. 
At the time of making his will, testator had £10,000 
consols standing in his name, but not at his death ; 
& the question was, whether the gift was a specific 
legacy, & being so, had failed by the diposal of the 
consols by testator ; — Held : to determine testa- 
tor’s meaning, it was necessary to look at the whole 
will, for the purpose of ascertaining the sense in 
whicli he had used words. — A uther v. Auther 
( 1843), 13 Sim. 422 ; 1 L. T. O. S. 106 ; 7 Jur. 410 ; 
60 E. R. 164. 

3655. .] — Bouverie v . Bouverie, No. 3894, 

p08t . 

3656. .] — Burton v . White (1848), 12 L. T. 

O. S. 216. 

3657. .] — The ct. must collect testator’s 

intention, whether the intention was that the life 
interest should continue or not from the whole 
will. The ct. must look to the primary disposition 
to see what estate testator intended to give, & to 
the ulterior disposition to see in what events it 
was given over (Turner, V.-C.). — Rochford v. 
Hackman (1852), 9 Hare, 475 ; 21 L. J. Ch. 511 ; 
19 L. T. O. S. 5 ; 16 Jur. 212 ; 68 E. R. 597. 

Annotations : — Apld. Haro v . Burges (1857), 4 K. & J. 45. 
Reid. Crayon v. Brady (1869), 4 Ch. App. 296 ; Re Machu 
(1882), 21 Ch. D. 838; Wynn v. Conway Corpn., £ 1 9 1 4 J 

2 Ch. 705. Mentd. Re Btultz (1853), 22 L. J. Ch. 917 ; 
Joel v. Mills, Harvey v. Mills (1857), 3 K. & J. 458 ; Re 
Catt’s Trusts (1864), 2 Hem. & M. 46 ; Pearson r. Dolman 
(1866), L. R. 3 Eq. 315 ; Craven v. Brady (1869), 38 L. J. 
Ch. 345 ; Re Stone’s Estate (1869), 18 W. R. 222 ; Re 
Amherst’s Trusts (1872), L. It. 13 Eq. 464 ; Hurst v. 
Hurst (1882), 21 Ch. D. 278 ; Re Dugdale, Dugdale v. 
Dugdale (1888). 38 Ch. D. 176; Re Moore, Trafford v. 
Maconochie (1888), 39 Ch. D. 116; Adams r. Adams, 
[1892] 1 Ch. 369 ; Re Holford, Holford v. Holford, [1894] 

3 Ch. 30 ; Re Carew, Carew v. Carow, [1896] 1 Ch. 527 ; 
Re Higgs, Ex p. Lovell, [1901] 2 K. B. 16. 

3658. .] — Questions relating to wills should 

be decided by looking to the whole contents of the 
documents, with a view to discover what is fairly 
to be inferred as the intention of testator (Lord 
Truro). — Stoddart v . Grant (1852), 19 L T. 
O. 8. 305 ; 1 Macq. 163, H. L. 

Annotations : — Reid. Cutto v. Gilbert (1854), 9 Moo. P. C. C. 
131 ; JUchards v. Queen’s Proctor (1854), 1 Eoc. & Ad. 
235 : Lord v. Colvin (1857), 7 W. R. 601 ; Lcmage t>, 
Goodban (1865), L. R. 1 P. & D. 57 ; In the Goods of De 
La Baussaye (1873), L. R. 3 P. & D. 42 ; In the Goods of 
Howdcn (1874), 43 L. J. P. & M. 26 ; Townsend v . Moore, 
11905] P. 66. 

3659. .] — Testator bequeathed the residue 

to three trustees & their heirs, in trust for his 


daughter for life, with remainder over. He 
afterwards struck out the names of his trustees 
& substituted that of bis daughter. A facsimile 
robate was granted ; — Held : a construction must 
e put upon the whole will as it stood, for to 
neglect any part of it would be taking upon the 
ct. itself the province of a ct. of probate. — Shea 
v . Boschetti (1854), 18 Beav. 321 ; 2 Eq. Rep. 
608 ; 23 L. J. Ch. 652 ; 23 L. T. O. S. 137 ; 
18 Jur. 614 ; 2 W. R. 281 ; 52 E. R. 127. 

Annotation : — Apld. Re Battie-Wrightson, Cecil v. Battle- 

Wrightson, [1920] 2 Ch. 330. 

3660. .] — The context of the will & the 

aptitude of the testamentary limitations to 
testator’s interest ought to be regarded. — Win- 
tour v . Clifton (1856), 8 De G. M. &> G. 641 ; 
26 L. J. Ch. 218 ; 28 L. T. O. 8. 194 ; 3 Jur. N. 8. 
74 ; 5 W. R. 129 ; 44 E. R. 537, L. JJ. 

Annotations : — Refd. Ustlcke v. Peters .(1858), 4 K. & J. 437 ; 

GTlsseli v. Swinhoo (1869), 17 W. R. 438. 

3661. .] — The ct. will, if possible, so construe 

a testamentary instrument as to give effect to 
every part thereof. — In the Goods of Jones (1857), 
30 L. T. O. S. 175. 

3662. .] — Grey v . Pearson, No. 3502, ante . 

3063, .] — i am not here deciding on implica- 

tion. I am not, in the absence of a gift, implying 
a gift. I am proceeding on the interpretation of a 
doubtful clause, which may mean a gift, <fc I am 
gathering that interpretation not from the clause 
itself, but from the context (Kindkrsley, V.-C.). 
— Tunaley v. Roch (1857), 3 Drew. 720 ; 29 
L. T. O. 8. 192 ; 5 W. R. 515 ; 61 E. R. 1078. 

3664. .] — (1) Whether a general intent, or 

a particular intent, expressed in a will is to prevail, 
must depend on the context of the whole will, in 
construing which words of a technical kind are not 
necessarily to receive a technical meaning. 

(2 ) A testator has a right to be capricious. He 
may have had motives unknown to us ; & after 
all, our duty is not to explore what was passing in 
his mind, but to ascertain the meaning of the 
words he has used (Lord Cranworth). 

(3) Cts. of justice have no right to interfere with 
the most capricious limitations of property, when 
it is clear that such limitations have been made, 
& are such as the law allows, yet if the language 
used in a will admits of two constructions, accord- 
ing to one of which property will go in a convenient 
& ordinary course of succession, & according to 
another in a capricious & inconvenient course, 
cts. of justice may reasonably lean towards the 
former as what was probably intended (Lord 
Cranworth). — Jenkins v. Hughes (1860), 8 
II. L. Cas. 571 ; 30 L. J. Ch. 870 ; 3 L. T. 106 ; 

6 Jur. N. 8. 1043 ; 8 W. R. 667 ; 11 E. R. 553, 
H. L. ; affg. 8. C. sub nom. Jenkins v. Clinton 
(Lord) (1858), 26 Beav. 108. 

Annotations : — Generally, Reid. Allgood v. Blake, Roach v. 

Blake, Clennell v. Blake, Reod>\ Blake (1873), 29 L. T. 331 ; 

Re Veale’s Trusts (1876), 4 Ch. D. 61 ; Hughes v. Pritchard 

(1877), 6 Ch. D. 24 ; Leach v. Jay (1878), 39 L. T. 242 ; 

Emmlns v. Bradford, Johnson v. Emmins (1880), 13 Ch. D. 

493. 

3665. .] — The paramount duty of the cts. 

in construing wills is to ascertain & give effect to 
the intention of testator, to be collected from the 
whole will, & not from any particular word or 
expression which may be contained in it. — 
Martin v. Lee (1861), 14 Moo. P. C. C. 142 ; 4 
L. T. 657 ; 9 W. R. 522 ; 15 E. R. 259, P. C. 

Annotations : — Expld. McGibbon v . Abbott (1885), 10 App. 

Caa. 653. Refd. Galliers v. ltycroft, [19011 A. C. 130. 

3666. .] — In construing a will of real estate 

the ct. will look at the nature & circumstances of 
the property & at the value of the subjects of the 
various devises, & if the whole will, read by the 
light of such circumstances, discloses an intention 
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inconsistent with restrictive words in the descrip- 
tion of the subject of a devise, those restrictive 
words may, as a matter of construction, be rejected 
as falsa demonstraiio. — Stanley v. Stanley 
(1862), 2 John. & H. 401 ; 7 L. T. 136 ; 10 W. It. 
857 ; 70 E. R. 1152. 

Annotations: — Consd. Webber v. Stanley (1804), 10 L. T. 

417. Dbtd. Re Seal, Seal v. Taylor, [1894] 1 Oh. 310. 

Reid. Griffiths v. Penson (1863), 1 Now Hep. 330 ; White 

v. Birch (1807), 15 L. T. 605 ; Grant v. Grant (1870), 39 

L. J. C. P. 272. 

3667. .] — The ct. will look at the whole 

will to see what the intention of testator is. — 
Evans v. Rosser (1864), 2 Hem. & M. 190 ; 
3 New Rep. 685 ; 10 L. T. 159 ; 10 Jur. N. S. 385 ; 
12 W. R. 570 ; 71 E. R. 435. 

Annotations : — Reid. Allen r. Jackson (1875), 1 Ch. I). 399 ; 

Re Moore, TrafTord v, Maconochie (1888), 39 Ch. D. 116 ; 

Re Allsop & Joy’H Contract (1889), 61 L. T. 213. 

3668. .] — Singleton u. Tomlinson, No. 

3478, ante . 

3669. .] — The question whether a will has 

executed a power of revocation & new appointment 
contained in a subsequent deed is one of intention, 
& to ascertain that intention the ct. can look, not 
merely at the part of the will which deals with 
the subject, but also at any other part of the 
instrument, including the date. — Tie Wells’ 
Trusts, TTardisty v . Wells (1880), 42 Ch. 1). 
646 ; 58 L. J. Ch. 835 ; HI L. T. 588 ; 38 W. R. 
229. 

Annotations Refd. Tie Hayes, Turnbull v. Hayes, [1900] 2 

Ch. 332 ; Re Barker’s Settlmt., Knocker v. Vernon Jones. 

11920] 1 Ch. 527. 

3670. The various parts of the will must 

be taken into consideration, the whole must then 
be put together, & on a just consideration of all 
the parts as a whole, the ct. arrives at testator’s 
intention (Chitty, J .). — lie Pinijorne, Moreton 
v. Hughes, [18911 2 Ch. 276 ; 63 L. J. Ch. 607 ; 
70 L. T. 901 ; 42 W. R. 438 ; 8 It. 261. 

Annotations : Refd. Re Powell, Campbell v. Campbell, 

11900 1 2 Ch. 525 ; Re Whitmore, Walters v. Harrison. 

[19021 2 Ch. 66; lie Walter, Turner v. Walter (1912), 

56 Sol. Jo. 632. 

3671. .] — The whole instrument must of 

course be read together, & reading the whole 
instrument together 1 find, to my mind, a 
sufficiently clear exposition of the gift. In his 
will testator may explain what he is doing, or 
what he means to do by any form of words he 
pleases, provided he makes his meaning clear. 
Here, I think, testator has made his intention 
clear (Lord Macnagiiten). — Crumpe v. Crumpe, 
[1900] A. C. 127 ; 09 L. J. P. C. 7 ; 82 L. T. 130, 
H. L. 

3672. .]—(!) Where you are construing 

either a will or any other instrument it is perfectly 
legitimate to look at the whole instrument &, 
indeed, you must look at the whole instrument to 
see the meaning of the whole instrument, & you 
cannot rely upon one particular passage in it to 
the exclusion of what is relevant to the explanation 
of the particular clause that you are expounding 
(Lord Halsbury, C.). 

(2) It may be that testator may have been 
imperfectly acquainted with the use of legal 
language, he may not have understood the legal 
effect of making a specific gift & what a specific 
gift was & he may have used language the legal 
interpretation of which does not carry out the 
intentions that he had in his mind. . . . Whether 
that be so or not, of this I am quite clear that that 
fact should not induce the ct. to put a meaning on 
his words different from that which the ct. judicially 
determines to be the meaning which they bear 
(Lord Davey), 

(3) In the class of cases in which you cannot 
tell exactly what is given or to whom it is given 


because of obscure & doubtful expressions of 
testator’s will in regard to the particular conditions 
of his property you must have recourse to extrinsic 
evidence in order to ascertain his meaning. But 
here, in the first place, the will is in its expressions 
& language as I think, unambiguous, & that being 
so, no proof in reference to the amount of testator’s 
estate at the date of the will can affect its con- 
struction. It appeal’s to me that the purpose, or 
the effect at all events, of the proposal to lead 
evidence in this case is to supply a basis for in- 
ferring the intention of testator & to take one away 
from the true construction of the will as showing 
that testator intended something different from 
what he has said. . . . Even if it could be shown 
that the intention of testator was something 
different from the language of the will that 
intention would not prevail but the language of the 
will must settle the rights of parties (Lord Siiand). 
— Higgins v. Dawson, [1902] A. C. 1 ; 71 L. J. 
Ch. 132 ; 85 L. T. 763 ; 50 W. R. 337, H. L. ; 
revsg, S. C. sub nom. Re Grainger, Dawson v . 
Higgins, [1900] 2 Ch. 756, C. A. 

Annotations :~As to (2) Apld. Pearce, Alliance Assce. 
v. Francis, [1913] 83 L. J. Ch. 266. A s to (3) Folld. Re 
Pinncy, Pinney v. Piiuioy (1902), 46 Sol. Jo. 552. Consd. 
Re GlassinKton, Glassington v. Follctt, [1906] 2 Ch. 30.). 
Anld Re. Vcar, Voar v. Vcar (1917), 62 Sol. Jo, L>9. 
Refd: Re Gibbs’. Martin r. Harding:, 11907] 1 Ch. 465 ; 
Re Aokorloy, Chapman v. Andrew, [19131 1 Ch. a!0 , 
National Hoc. for the Prevention of Cruelty to Children v. 
Scottish National Soc. for the Prevention of Cruelty to 
Children, [1915] A. O. 207 ; Ward v. Van der Locff, 
Burnyoat v. Van dor Loot!, [1924] A. C. 6a3. Generally, 
Refd. Re Balls, Trowby v- Baiis J 19091 1 Ch. 791 ; Re 
Townley, Public Trustee v. Adder, [1922J 1 Ch. 154. 

3673. .] — If I can read the language of the 

instrument in its ordinary & natural sense, I do 
not want any rule of construction ; & if I cannot, 
why then I think one must read the whole instru- 
ment as well as one can, & conclude what really 
its effect is intended to be by looking at the instru- 
ment as a whole. I am very reluctant to encourage 
the suggestion that you may wander from the 
actual words of a will into the region of conjecture 
as to what it is reasonable to suppose testator 
would have done had he contemplated a certain 
event happening. I protest against the notion 
that any canon of construction entitles you to 
indulge your imagination & go into what testator 
would have said if he had thought of it. . . . 
Now, in this case I wish to give every effect to the 
context, & when I look to see if there is anything 
in the context which controls, cuts down, or 
explains otherwise than the words themselves do, 
what is referred to by those words, I can find 
nothing that entitles me to go beyond the words 
themselves in the context in which they stand 

(Lord Halsbury, C.). . ^ _ , , ,, 

The most that can be said is that if so taken the 
language leads to results which testator probably 
did not foresee & specially provide for. I do not 
think that is sufficient to justify your Lordships 
in departing from the language he bas r ^u (Lord 
LiNDLEY). — INDERWICK V. TATCHELL, [10O3J A. L. 

120 ; 72 L. J. Ch. 393 ; 88 L. T. 399, H. L. ; 
affg. S. C. sub nom . Inderwick v. Tatchell, 
Tatchell v, Tatchell, Inderwick v. Inder- 
wick, [1901] 2 Ch. 738, C. A. 

Annotation : — Consd. Powell v. Hellicar, [19191 1 Ch. 138. 

3674. .] — The true rule is to determine by 

the language & context of each rule, including the 
consideration of the whole instrument & any 
evidence properly admissible, the meaning of the 
expressions contained in it, & the persons who are 
entitled to share in the benefits thereby conferred 
(Swinfen Eady, J .). — Re Cozens, Milks v, 
Wilson, [1903] 1 Ch. 138 ; 72 L. J. Ch. 39 ; 87 
L. T. 581 ; 51 W. R. 220 ; 47 Sol. Jo. 50. 
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Sect. 4. — Construction according to intention of 
testator: Sub-sect. 4, A. ( b ) & (c), B. ; sub- 
sect. 5, A.] 

3675. -.] — In cases ... of wills of personal 

estate it is useless in nearly all cases to try to 
compare the will under consideration with some 
other will upon which there has been a decision. 
The will in each case must be read as a whole, A 
unless the words are substantially identical very 
little light can be got from a decision to any other 
will except so far as that decision lays down some 
such general principle of construction of wide 
application (Lord Haldane). — W alford v. 
Walford, [1912] A. C. 658 ; 81 L. J. Oh. 828 ; 
107 L. T. 657 ; 56 Sol. Jo. 631, H. L. ; affg. S. C. 
sub nom. Re Walford, Kenyon v. Walford, 
[1912] 1 Oh. 219, C. A. 

(c) Original Will. 

3678. General rule — Court may consider original 
will.] — (3) Mistake in a will corrected upon the 
clear intention, appearing on the whole will. A 
mistake in a will cannot be corrected, or an 
omission supplied, unless it clearly appears by fair 
inference from the whole will. 

(2) When the residue is given every presumption 
is to be made, that he did not intend to die 
intestate (Lord Alvanley, M.R.). 

(3) I have seen the original will, which is 
written by testator himself ; & it is very extra- 
ordinary, that all the principal legacies are in very 
large characters except this one of £30,000 (Lord 
Alvanley, M.R.). — Philipps v. Ohamberlaine 
( 1798), 4 Ves. 51 ; 31 E. R. 27. 

Annotations: — Generally , Reid. Wilson v. Major (1805), 11 

Ves. 205 ; Adamson v. Armitago (1815), Coop. G. 283 ; 

Stretch v. Watkins (1810), 1 Madd. 253 ; Riskton r. Cobb 

(1839), 5 My. & Cr. 145 ; Blewitt v. Roberts (1841), Cr. 

& Pk. 274 ; Stokes v. Heron (1845), 12 Cl. & Fin. 101. 

3677. .] — Thellusson v. Woodford, 

No. 3571, ante. 

3678. .] — Lunn v. Osborne, Pruen v. 

Osborne (1834), 7 Sim. 56 ; 58 E. R. 758 ; mb nom. 
Lunn v. Osborne, Pruen v. Litnn, 3 L. J . Oh. 233. 

3679. J — W ordswortii v. Wood 

(1847), 1 H. L. Cas. 1 29 ; 9 L. T. O. S. 489 ; 11 
Jur. 593 ; 9 E. R, 702, Jl. L. 

Annotations: — Reid. Neatkway v. Reed (1853), 3 Do 

G. M. & G. 18 ; lie Grogson’s Trust Estate (1804), 2 Do 

G. J. & Sin. 428 ; Richardson v. Power (1805), 13 W. R. 

1104. 

3680. .] — We have caused the original 

will to be examined, & it appears that the whole 
gift in question . . . including the direction for the 
time of payment is written continuously as one 
sentence, A is closed with a full stop (Lord Cran- 
wortii, L.J.). — Child v. Elswortii (1852), 2 
De G. M. & G. 679 ; 42 E. R. 1038, L. JJ. 

Annotation : — Refd. He Battle -Wrightson, Cecil v. Battio- 

Wrightson, [1920] 2 Ch. 330. 

3681. .] — Gauntlettv. Carter (1853), 

17 Beav. 586; 23 L. J. Ch. 219; 17 Jur. 981 ; 

1 W. R. 500 ; 51 E. R. 1163. 

A nnotation : — Refd. Houstan v. Bums, [1918] A. C. 337. 

3682. .] — Scmble : an original will of 

real estate may be looked at where there are 
circumstances in the handwriting, etc., indicating 
the intention of testator. — Milsome v. Long 
(1857), 3 Jur. N. S. 1073. 

Annotation : — Refd. Smyth v. Smyth (1878), 8 Ch. D. 561. 

3683. .] — Thompson v . Wuitelock, 

No. 4210, post. 


3684. *.] — (1) For the purpose of con- 
struing a will the ct. is entitled to look at the 
original will as well as at the probate copy. 

(2) When the form is filled up as a will it must 
be read according to ordinary loose English 
grammar A ideas (Lord Esher, M.R.). 

(3) There is one rule of construction, which to 
my mind is a golden rule, viz. that when testator 
has executed a will in solemn form you must 
assume that he did not intend to make it a solemn 
farce, that he did not intend to die intestate when 
he has gone through the form of making a will. 
You ought, if possible, to read the will so as to 
lead to a testacy, not an intestate. This is a 
golden rule (Lord Esher, M.R.). — Re Harrison, 
Turner v. Hkllard (1885), 30 Ch. D. 390 ; 55 
L. J. Ch. 799 ; 53 L. T. 799 ; 34 W. R. 420, C. A. 

Annotatwns : — As to ( 1) Consd. He Battle -Wrigktson, Cecil 
v. Battie-Wrightson, 11920] 2 Ch. 330. As to (2) Refd. 
He Bright-Smith, Bright-Smith v. Bright-Smith (1886), 31 
Ch. D. 314 ; He Tandy, Tandy v. Tandy (1886), 34 W. R. 
748 ; Furniss t>. Phear (1888), 30 W. It. 521 ; In the Goods 
of Gates, [1928] P. 128. 

3685. Original will in foreign 
language.] — Testator, whose domicil was English, 
while residing in Nicaragua made his will in the 
Spanish language, leaving to his wife for life three- 
fourths of the income derived from the “ bonds & 
moneys ” then deposited with a specified bank in 
London. Upon the death of his wife this same 
income was to be paid to his sister E., A the income 
of the other one-fourth was to be equally divided 
between F. & a brother. No exor. was appointed 
by testator, A there were no children of the 
marriage. Testator’s widow died on Nov. 15, 
1918. On Apr. 27, 1920, letters of administration 
with the will annexed of testator’s estate were 
obtained by E. from the Probate Registry in 
England, A a translation of the will into English 
was registered with it. At the bank in London 
there were deposited fifteen securities consisting 
of bonds to bearer, debenture stocks A one sum of 
inscribed stock. Two of the certificates of deben- 
ture stock were not under seal. There was evi- 
dence that “ bonds ” was the correct translation of 
the Spanish word “bonos” used by testator: — 
Held : (1 ) the language of the Spanish will must be 
looked at to ascertain the equivalent expressions 
in English ; (2) in the absence of sufficient proof of 
any special local meaning of the Spanish word, the 
word “ bonds ” did not include the stocks, the 
certificates of which were not under seal, A testator 
died intestate as to these two items of debenture 
stock as well as to the inscribed stock. — Re 
Manners, Manners v. Manners, [1923J 1 Ch. 
220 ; 92 1,. J. Ch. 249 ; 128 L. T. 564 ; 67 Sol. Jo. 
262. 

.] — Sec, also , Executors, Vol. XXIII., 

pp. 233, 234, Nos. 2834-2839. 

B. Admissibility of Evidence . 

See Sect. 14, post. 


Sub-sect. 5. — General and Particular Inten- 
tion — the Cy-pr^s Doctrine. 

A. General Rule . 

3686. General Intention effectuated.] — P eriman 
v. Pierce (1622), J. Bridg. 14 ; Palm. 303 ; 2 


PART XVI. SECT. 4, SUB-SECT. 4.— 

A. (o). 

3676 i. General rule- -Court may con- 
sider original will.}—' Testator by Ids 
will, which was written by another 
person, in making a gift over to his 
six brothers & one sister, directed that 


his property should be dividod into 
eight shares, & that each of live of Ids 
brothers should receive one share, but 
as to the distribution of the other three 
shares between his sixth brother & his 
sister left In doubtful which of tho two 
should receive one share, Sc which two 


shares : — Held : on an inspection of 
the orlgiual will & a consideration of 
Its provisions, the intention of testator 
was to give his sister two shares & Ids 
brother one share. — C lerk v. Equity 
Trustees, etc., Co. (1913), 16 0. L. R. 
625.— AUS. 
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123 E. R. 1100 ; sub nom. Perin v. Pearce, 2 Roll. 
Rep. 256 ; sub nom. Peryman v. Peirce, Beni. 100. 

Annotations : — Reid. Winter v. Perratt (1843), 9 Cl. & Fin. 
606 ; Re Chapman, ElHck v. Cox (1883), 49 L. T. G73. 

3687. .] — -Devise to L. for his natural life, & 

no longer, provided he takes the name of R. & 
after his decease, to such son as he shall have 
lawfully to be begotten ; & for default of such 
issue to W. & his heirs for ever : — Held : upon the 
true construction of the will, & to effectuate the 
manifest general intent of the testator, L. must be 
construed to take an estate in tail male. — Robin- 
son v. Hicks (1758), 3 Bro. Pari. Cas. 180 ; 1 
E. It. 1255 ; sub nom. Robinson v. Robinson, 
1 Burr. 38 ; 1 Keny. 298 ; 97 E. R. 177, 11. L. 

Annotations: — Distd. Hay v. Coventry (1789), 3 Term Rep. 
83. Apld. Doe d. Blandford v. AppJin (1790), 4 Term Rep. 
82. Consd. Denn d. Webb v. Puckey (1793), 6 Term Rep. 
299 ; Doe d. Bean v. Halley (1798), 8 Term Rep. 5 ; Doe 
d. Candler v. .Smith (1798), 7 Term Rep. 531 ; Doo d. 
Cook v. Cooper (1801), 1 East, 229 ; Seale v. Barter (1801), 
2 Bos. & P. 485 ; Seaward v. Wlllock (1804), 5 East, 198. 
Reid. Doe d, Long v. Laming (1760), 2 Burr. 1100 ; Thong 
v. Bedford (1783), 1 Bro. C. C. 313; Doe d. Phipps v. 
Mulgravo (1793). 5 Term Rep. 320; Mackell v. Winter 
(1797), 3 Ves. 536 ; Roe d. Cleinett v. Briggs (1812), 16 
East, 400; Beard v . Westeott. (1813), 5 Taunt. 393 ; 
Doe d. Liversage v. Vaughan (1822), 1 Dow. & Ry. K. B. 
52 ; Mellish u. Melllsh (1823), 3 Dow. & Ry. K. B. 804 ; 
Malcolm v. Taylor (1831), 2 Russ. Sc M. 416; Losh v. 
Townley (1834), Coop. temp. Brough. 372 ; Doo d. 
Burrin i\ Charlton (1810), 1 Man. Sc G. 429 ; East v. 
Twyford (1853), 22 L. T. O. S. 173 ; Key v. Key (1853), 
De G. M. & G. 73 ; Foster v. Hayes (1855), 4 E. & B. 717 ; 
Webb v. Byng (1857), 26 L. J. Ch. 107 ; Jordan v. Adams 
(1861), 9 C. B. N. S. 483 ; Barrow v. Total (1862), 7 H. & 
N. 962 ; Bradley v. Cartwright. (1867), 36 L. J. O. P. 218 ; 
Bowen v. Lewis (1884), 9 App. Cas. 890. Mentd. Head v. 
Godlee, Reynolds v. Godloo (1859), John. 530. 

3688. .] — Roe <1. Dodson v . Grew, No. 3568, 

ante, 

3689. In order to give an effect to the 

devisor’s general intent, a ct. will overlook a 
particular intent inconsistent therewith.— D oe d. 
Blandford v. Applin (1790), 4 Term Rep. 82 ; 
100 D. R. 900. 


Annotations : — Consd. Jacobs v. Arayatt (1794), 4 Bro. C. C. 
542 ; Doe d. Wright v. Jeshon (181(5), 5 M. Sc S. 95 ; 
Losh v. Townley (1834), Coop. temp. Brough. 372. Reid. 
Burnsall u. Davy (1798), 1 Bos. Sc P. 215 ; Seaward v. 
WJIlock (1804), 5 East, 198; Lyon v. Mitchell (1816), 1 
Madrl. 467 ; Doe d. Atkinson i\ Fefttherstone (1831), 1 
B. & A<1. 911 ; Heather v. Winder (1835), 5 L. J. Ch. 41 ; 
Doe d. Burrin v. Charlton (1810), 1 Man. G. 429; 
Slater v. Dangertleld (184(5), 15 M. W. 263 ; Kavanagli 
v. Morland (1858), Kay, 16; Foster v. Hayes (1855), 4 
E. 8c B. 717 ; Woodhouse v. Ilerriek (1855), 1 K. 8c J. 
352 ; Roddy v. Fitzgerald (1857), 6 II. L. Cus. 823 ; 

v. Blake, Roach v. Blake, Ciennell v. Blake, Reed 
v. Blake (1873), 29 L. T. 331. 


3690. .j— Where if appears in a will that 

testator had a general intention, A also a secondary 
intention A they clash, the latter must give way to 
the former (Lord Kenyon, C.J.).- — Doe d. 
Candler v. Smith (1798), 7 Term Rep. 531 ; 101 


E. K. 1110. 

Annotations : — Apld. Doo d. Cock v. Cooper (1801), 1 East, 
229 ; Pierson v. V T ickers (1804), 5 East, 518. Consd. Doe 
d. Wright v. Jesson (1816), 5 M. 8c S. 95. Refd. Gret.ton 
v. II award (1815), 2 Marsh. 9 ; Doe d. (’ole v. Goldsmith 
(1816), 2 Marsh. 517 ; Doe d. Atkinson v. Featherstone 
(1831), 1 B. 8c Ad. 944 ; Parker v. Clarke (1855), 6 De G. M. 
8c G. 104 ; Vernon v. Wright (1858), 7 H. L. Cas. 35. 

3691. .j — T hellusson v. Woodford, No. 

3571, ante. 

3692. -.] — (1) The same word may be used 
in different senses in a will if the intent to do so 


be obvious (Lord Kenyon, C..T.). 

(2) It has been the settled doctrine of West- 
minster Ilall for the last forty or fifty years that 
there may bo a general *Sc a particular intent in a 
will, & that *the latter must give way when the 
former cannot otherwise be carried into effect 
(Lord Kenyon, C.J.).— Doe d. Cock v. Cooper 

(1801), 1 East, 229 ; 102 E. It. 89. 

Annotations As to (2) Apld. Pierson v. Vickers (1804), 5 
East. 548. Consd. Doo d. Wright v. Jesson (1816), 5 
M. & S. 95. Refd. Roe d. Clement v. Briggs (1812), 10 


East, 406 ; Gretton v. Haward (1815), 2 Marsh. 9 ; Doe 
d. Cole v. Goldsmith (1810), 2 Marsh. 517 ; Doo d. Atkinson 
v. Featherstone (1831), 1 B. & Ad. 944; Heather v. 
Winder (1835), 5 L. J. Ch. 41 ; Harrison v . Harrison 
(1844), 7 Man. & G. 938 ; Slater v. Dangerfleld (1846), 
15 -M. & W. 263 ; Ruddy v. Fitzgerald (1858), 6 H. L. Cas. 
823 ; Allgood v. Blake, Roach v. Blake, Ciennell v. Blake, 
Reed v. Blake (1873), 29 L. T. 331. Generally , Refd. Doo 
d. Toolcy v. Gunniss (1812), 4 Taunt. 313. 

3693. .] — Jenkins v. Herries, No. 3748, 

post . 

3694. .] — It appears to be clearly estab- 
lished, by the authorities which have been cited, 
that a particular intent expressed in a will must 
give way to a general intent (Abbott, C.J.).— Doe 
d. Bosnall v. Harvey (1825), 4 B. & C. 610 ; 
107 E. R. 1187 ; sub nom. Doe d. Baonall v. 
Harvey, 7 Dow. & Ry. K. B. 78 ; 4 L. ,T. O. S. 
K. B. 18. 

Annotations : — Refd. Fctherston v. Fotherston (1835), 3 
Cl. 8c Fin. 67 : Key v. Key (1853), 4 De G. M. Sc G. 73 ; 
Gummoo v. Howes (1857), 26 L. J. Ch. 323 ; Bowen v. 
Lewis (1884), 9 App. Cas. 890 ; Van G rut, ton r. Foxwell, 
Foxwell v. Van Grutten. 11897] A. O. 658, 

3695. .] — 1 take the principle of construc- 

tion as consonant to reason, & established by 
authority, to be this, that whore by plain words, in 
themselves liable to no doubt, an estate tail is 
given, you are not to allow such estate to be 
altered & cut down to a life estate unless there are 
other words which plainly show testator to have 
used the former as words of purchase, cont rary to 
their natural & ordinary sense, or unless in the 
rest of the provisions (here be some plain indica- 
tion of a general intent inconsistent with an 
estate tail being given by the words in question, & 
which general intent can only be fulfilled by 
sacrificing the particular provisions, & regarding 
the expressions as words of purchase (Lord 
Brougham). — Fetherston v . Fetherston (1835), 
3 Cl. & Fin. 67 ; 6 K. R. 1363 ; sub nom. Jack 
v. Fetherston, 9 Bli. N. S. 237, IT. L. 

Annotations: — Consd. Toller v. Attwood (1850), 15 Q. B. 
929 ; Tie Lawrence, Lawrence u. Lawrenco, (1915] 1 Ch. 
129. Refd. Loos v. Mosley (1830). 1 Y. Sc O. Ex. 589; 
Jordan v. Adams (1 861 ), 9 C. B. N. S. 4 83 ; Van Grutten 
v. Foxwell, Foxwell v. Van Grutten, [1897] A. C. 658. 

3696. .] — It is a rule in the int erpretation of 

wills, that this particular intent is controlled by 
the general intent, where the latter can be satis- 
factorily ascertained {per Cur.). — Doe d. Bills v. 
Hopkinson (1813), 5 Q. B. 223 ; 13 L. J. Q. B. 
85 ; 2 L. T. O. S. 207 ; 8 Jur. 142 ; 114 E. R. 1233. 

Annotations : — Refd. Re Mid Kent- Railway Art, 1856. 
Ex p. Styan (1859), John. 387 : Holmes v. Prescott (1861), 
3 New l(ep. 559 ; Price v. Hall (1868), L. R. 5 Eq. 399 ; 
SuUcy v. Barber (1888), 59 L. T. 821. 

3697. .] — Although by the doctrine of 

CY/-pr&s or by inplication, as applied to the con- 
struction of a will, an estate may be carried other- 
wise than in the exact form & manner indicated 
by testator, yet it must always be in favour of a 
class or part of a class of persons intended to be 
provided for by testator. 

In the first place, it is said that I am to effectuate 
this intention by means of the doctrine of cy-pres. 
This doctrine, as I understand it, is nothing more 
than that which prevails in other cases of giving 
effect to the general intent, but with this di (Terence, 
that it is not, as in them, carried into effect at the 
expense of the particular intent. In the common 
case there is a valid particular intent & there is a 
valid general intent , & the particular intent not in 
the view of the ct. effectuating all the intentions 
which they presume testator to have had, they 
look to his general intent, & they effect his general 
intent at the expense of liis particular intent. In 
applying, however, the doctrine of cy-pr&s, nothing 
is sacrificed ; for example, in the case of limitations 
under powers, where there is a good gift of a limited 
estate to a person, an object of the power & then a gift 
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over to his children who are not objects of the power, 
effect may be given to the whole intention by giving 
to the parent an estate of inheritance by means of 
which the estate will descend to his children. In 
such a case, no doubt, the general intent is effectu- 
ated, but it is done at no expense of the particular 
intent, because there is no valid particular intent 
to which effect can be given. So in the case, more 
closely applying to that now before the ct., of a 
limitation to an unborn son for life, with remainder 
to his unborn children in tail, where, as effect 
cannot be given to the expressed intention, because 
successive estates cannot be limited to an unborn 
person & to his issue, an estate tail is given to the 
party to whom the limitation was made for life ; 
here, again, the particular intent is not sacrificed, 
but effect is given to it as a general intent. Sup- 
posing, then, that the cy-prds doctrine is not to be 
applied to the case before me, it must be upon this 
ground & this ground only, that although the 
doctrine may be applied to cases where the inten- 
tion of testator is not by such application carried 
into effect because that intention was illegal, yet 
it must be so applied in favour of a class intended 
to be provided for by testator (Loud St. Leonards, 
0.). — Monypenny v. Bering (1852), 2 Pe G. M. 
& G. 146 ; 22 L. J. Oh. 313 ; 19 L. T. O. S. 320 ; 
17 Jur. 467 ; 42 E. It. 826, L. C. 

Annotations : — Consd. Re Rising, Rising v. Rising, [1904] 1 
Ch. 633 ; Re Mortimer, Gray v. Gray. [1905] 2 Ch. 502. 
Refd. Re Clulow’s Trust (1859), 1 John. & II. 639 ; Evers 
v. ChaUis (1859), 7 II. L. Cas. 532 ; Sanatun Ryaack v. 
Sreemutty J uggu tsoond ree Dossee (1859), 8 Moo. Ind. 
App. 66; Re Thatcher's Trusts (1859), 26 Bcav. 365 ; 
Parfitt v. Hember (1867), L. R. 4 Eq. 443 ; Hampton v. 
Holman (1877), 5 Ch. I). 183; Re Famoombe’s Trusts 
(1878), 9 Ch. P. 652 ; Hodgson v. Halford (1879), 11 
Ch. D. 959 ; Re Roberts, Repington v. Roberts-Gawcn 
(1881), 19 Ch. D. 520 ; Rc Renee, Smith v. lienee, (1891] 
3 Ch. 242 ; Re Abbott, Peacock v. Frigont, [1893] 1 Oh. 
54 ; Re Stevens, Clark v. Stevens (1896), 40 Sol. Jo. 296 ; 
Re Richardson, Parry v. Holrnos, r 1 9041 1 Ch. 332 ; Rc 
Bowles, Page t\ Pago, [1905] 1 Ch. 371 ; Whitting v. 
Whitting (1908). 53 Sol. Jo. 100; Re Davies & Kent’s 
Contract. [1910] 2 Ch. 35 ; Rc Nash, Cook v. Frederick, 
[1910] 1 Ch. 1 ; Re Wiliner’s Trusts, Wingfield v. Moore, 
[1910] 2 Ch. Ill : Re Norton, Norton v. Norton, [1911] 2 
Ch. 27 ; Re Bullock’s Will Trusts, Bullock r. Bullock, 
11915] 1 Ch. 493 ; Re Davey, Prisk v. Mitchell A: Bawden 
(1915). 113 L. T. 60 ; Re Hcwett’s Settlmt., Hewett v. 
Eldridge. [1915] 1 Ch. 810. Mentd. Whitby v. Mitchell 
(1890), 44 C’h. D. 85. 

3608. .J — This rule, that the general inten- 

tion must be effectuated by the sacrifice of the 
particular intention, is only an application of the 
rule in Shelley's Case , No. 7798, post, where, 
although the particular intent is clearly expressed 
that the ancestor should take for life only, those 
words do not make the matter any stronger (Page 
Wood, V.-C.). — Kavanagh v. Morland (1853), 
Kay, 16 ; 2 Eq. Rep. 771 ; 23 L. J. Ch. 41 ; 22 L. T. 
O. S. 143 ; 18 Jur. 185 ; 2 W. R. 8 ; 69 E. R. 7. 

Annotations : — Consd. Woodhouse v. Herrick (1855), 1 
K. «fc J. 352. Refd. Roddy v. Fitzgerald (1858), 6 H. L. 
Cas. 823 ; Maddison v . Chapman (1859), 33 L. T. O. S. 
112 ; Clifford i\ Koe (1880), 5 App. Cas. 447 ; Morgan v. 
Thomas (1882), 9 Q. B. D. 643. Moiltd. Davis v. Davis 
(1863), 1 Hem. & M. 255. 

3609. .] — The general intent is to prevail 

against the particular intent ; & if the ct. can 
arrive at a general result as to what testator 
intended, that general result will prevail over every 
particular construction (James, V.-C.). — Haberg- 
ham p. Ridehalgii (1870), L. R. 9 Eq. 395 ; 39 
L. J. Oh. 545 ; 23 L. T. 214 ; 18 W. R. 427. 

Annotations : — Apld. Re Speakman, Unsworth v. Spcakman 
6), 4 Ch. D. 620. Refd. Re Gilbert, Daniel v. Matthews 
J- 752 ; Re Hannam, Haddelsey v. Hannam, 
] 2 Ch. 39. 

3700. .] — First of all, there is the doctrine 

usually called cy-prbs. It has been said that that 


doctrine only applies to executory trusts ; but 
that is not so. In the first place, the doctrine is 
not properly called cy-pr&s at all ; it is merely a 
rule of construction, a rule of construction, that is, 
by which you sacrifice the particular intent to the 
general intent, or the subordinate intent to the 
paramount intent. When you find two intents in a 
will which are inconsistent with each other, & you 
therefore cannot carry out both, you give effect 
to the general or paramount intent. The rule 
applies just as much to direct devises as to execu- 
tory trusts, where trustees are directed to convey 
or do some other act (Jessel, M.R.). — Hampton v. 
Holman (1877), 5 Ch. D. 183 ; 46 L. J. Ch. 248 ; 
36 L. T. 287 ; 25 W. R. 459. 

Annotations : — Consd. Re Rising, Rising t\ Rising, 11904] 

] Ch. 533 ; Re Mortimer, Gray i>. Gray, [1905] 2 Ch. 502. 

Mentd. Re Harvey, Peek v. Savory (1888), 39 Oh. D. 

289. 

3701 . .] — Where, on construction, the ct. 

finds a dominant intention by testator to benefit 
persons who answer a particular description or 
class, coupled with a mistake in the enumeration 
of the persons answering the description or com- 
posing the class, the ct. will reject the inaccurate 
enumeration, whether the actual number in exist- 
ence at the date of the death is less or more than 
that specified in the will. 

You may either say that testator showed a 
dominant intention, namely, that of benefiting the 
persons falling within the particular descriptive 
words, & a subordinate intention that each of them 
should fake such a fractional interest as would 
result from the number which he erroneously 
states to be their accurate number, & that the ct. 
gives effect to the dominant intention & disregards 
the subordinate intention ; or you may say that 
if the gift be to three persons defined in a particular 
way, & there are four such, then inasmuch as it 
would be impossible to discriminate as between the 
four &> select three of them, because all have equal 
claim to share, the ct. disregards the erroneous 
statement of their number so as to escape defeating 
the gift altogether. In either case the result is 
that the ct. disregards the figure which testator 
has erroneously given as measuring the number of 
persons who fall within the qualification, & says 
the gift is to have effect in favour of the persons 
who answer the qualification, notwithstanding 
that lie made a mistake as to their number 
(Bitcklf.y, L.J .). — Re Sharp, Maddison v. Gill, 
11908] 2 Ch. 190 ; 77 L. J. Ch. 724 ; 99 L. T. 129, 
C. A. 

Annotation Refd. Re Whlston, Whiston v. Woolley, 

[1924] 1 Ch. 122. 

3702. .] — Testator devised estates to trus- 
tees upon trust for F.,his nephew, for life, & after 
his decease in trust for every son of F. “ & his 
issue male in succession so that every elder son 
& his issue male may be preferred to every younger 
son & his issue male, & so that such son may take 
an estate for his life with remainder to his first & 
every subsequent son successively according to 
seniority in tail male.” F.’s eldest son, B., was born 
after the death of testator ; — Held : the words in 
the devise previously to “so that ” were merely 
introductory, & the effective gift was in the subse- 
quent words, & consequently B. was given an estate 
for life only, & did not get an estate in tail under 
the rule in Shelley's Case , No. 7798, post; but, as 
B. was born after the death of testator & no estate 
could be given to his son after his life estate the 
doctrine of cy-prls applied, & under that doctrine 
B. took an estate in tail male by implication in 
remainder after his father’s estate for life. — Re 
Elton, Elton v. Elton, [1917] 2 Ch. 413; 87 
L. J. Ch. 49 ; 117 L. T. 533 ; 62 Sol. Jo, 
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Effect of use of technical words.]* 
That the general intent should overrule the parti- 
cular, is not the most accurate expression of the 
principle of decision. The rule is, that technical 
words shall have their legal effect, unless, from 
subsequent inconsistent words, it is very clear that 
testator meant otherwise (Lord Redesdale). — 
.Tesson v . Wrioht (1820), 2 Bli. 1 ; 4 E. R. 230, 
H. L. ; revag . S. 0. sub nom. Doe d. Wright v. 
Jesson (1816), 5 M. & S. 95. 

Annotations : — Apld. Doe d. Bogsall v. Harvey (1825), 4 
B. & C. 010 ; Doe d. Atkinson v. Featherstone (1831), 
IB, & Ad. 944 ; Dunk v. Fenner (1831), 2 Russ. & M. 
557 : Doe d. Gallinl v. Galltni (1833), 5 B. & Ad. 621. 
Consd. Lees v. Mosley (1836), 1 Y. & C. Ex. 580 : Doe 
d. Woodall v. Woodall (1840), 3 C. B. 349. Explcf. Doe 
d. Cannon v . Ruoasfcle (1849), 8 C. B. 876. Consd. Toller 


Beav. 158 ; Hampton v. Holman (1877), 5 Ch. D. 183 ; 
Van Grutten v. Foxwell, Foxwoll v. Van Grutten, [1897] 
A. C. 658 ; Re Lawrenoe, Lawrence v. Lawrence, [1915] 
1 Ch. 129. Reid. Willoox v. Bellaers (1823), Turn. & R. 
491 ; Wollen v. Andrewes (1824), 2 Bing. 126 ; Mortimer 
t>. West (1828), 2 Sim. 274 ; Reece ». Steel (1828), 2 Sim. 
233 ; Candy v. Campbell (1834), 8 Bli. N. S. 469; 
Fetherston v. Fethereton (1835), 3 Cl. & Fin. 67 ; Heather 
v. Winder (1835), 5 L. J. Ch. 41 ; Ryan v. Cowley (1835), 
« • *fw*’P* J ; Scarborough v. Doe d. Limiley 

(1836), 3 Ad. & El. 897 ; Doe d. Winter v. Perratt (1843), 
6 Man. & G. 314 ; Darley v. Martin (1853), 13 C. B. G83 ; 
Key u. Key (1853), 4 I)e G. M. & G. 73 ; Woodhousc u. 

(18o5), 1 K. & J. 352; Grimson v. Downing 
(1857), 4 Drew. 125 ; Gummoe v. Howes (1857), 23 Beav. 
184 ; Anderson v. Anderson (1861), 30 Beav. 209 ; Re 
Joaffreson’s Trusts (1866), L. It. 2 Eq. 276 ; Bradley v. 
Cartwright (1867), L. R. 2 C. P. 511 ; Allgood v. Blake, 
Roach u. Blake, Clennell v. Blake, Iteed v. Blake (1873), 
29 J.. J* ’ Joiloa v * Robinson (1878), 38 L. T. 945 ; 
Clifford v. Koe (1880), 5 App. Cas. 447 ; Bowon v. Lewis 
(1884), 9 App. Cas. 890: Symons v. Leaker (1885), 15 
Q. B. D. 629 ; Pelham Clinton v. Newcastle, [1902] 1 Ch. 
34 ; Re Richardson, Parry v. Holmes, [19041 1 Ch. 332; 
Re Slmooe, Vowler-Simcoo v. Vowler, [1913] 1 Ch. 552. 
Mentd. Plggott v. Stratton (1859), 8 W. It. 13. 


3704. .] — The doctrine that the 

general intent must overrule the particular intent 
has been much, & we conceive justly, objected 
to of late ; as being, as a general proposition, 
incorrect & vague, <fc likely to lead in its applica- 
tion to erroneous results. In its origin, it was merely 
descriptive of the operation of the rule in Shelley's 
Case , No. 7798, post ; & it has since been laid down 
in others, where technical words of limitation have 


been used, & other words, showing the intention of 
testator, that t lie objects of his bounty should take 
in a different way from that which the law allows, 
have been rejected ; but in the latter cases, the 
more correct mode of stating the rule of construc- 
tion is, that technical words, or words of known 
legal import, must have their legal effect, even 
though testator uses inconsistent words, unless 
those inconsistent words are of such a nature as 


to make it perfectly clear that testator did not mean 
to use the technical words in their proper sense 
(Deniiam, C.J.). — Doe d. Gallini v. Gallini 
(1833), 5 B. & Ad. 621 ; 2 Nev. <te M. K. B. 619 ; 
3 L. J. K. B. 71 ; 110 E. R. 920 ; affd. (1835), 3 
Ad. & El. 340, Ex. Ch. 

Annotations : — Consd. Hampton v. Holman (1877), 5 Ch. D. 
183. Reid. Hart v. Tulk (1852), 2 He G. M. & G. 300 ; 
Coles v. Witt (1856), 2 Jur. N. S. 1226 ; Roddy t\ Fitz- 
gerald (1858), 6 H. L. Cas. 823 ; Atkinson v. Holtby 
(1803), 10 H. L. Cas. 313 ; Clarke v. Cleinmans, Selway 
v. Clemmons (I860), 36 L. J. Ch. 171 ; Forsbrook v. 
Forsbrook (1867), 3 Ch. App. 93 ; Allgood v. Blake, 
Roaoh v. Blake, Clennell v. Blake, Rood v. Blake (1873), 
29 L. T. 331 ; Andrew v. Andrew (1875), 1 Ch. D. 410 ; 
Bowen v. Lewis (1884), 9 App. Cas. 890 ; Lai it Mohun 
Singh Roy v. Chukkun Lai Roy, Bepin Mohun Singh Roy 
v. Chukkun Lai Roy, Priambada Roy v. Chukkun Lai Roy 
(1897), 13 T. L. R. 356 ; Re Hobbs, Hobbs v . Hobbs, 
[1917] 1 Ch. 569. 


3705. .] — Roddy Fitzgerald, No. 

3617, ante. 

3706. .]-— (1) In order to determine 

the meaning of a will, a ct. of construction must 
read the language of testator, in the sense which 
he himself appears to have attached to the 
expressions that he has used, with this qualification, 
that when a rule of law has affixed a certain 
determinate meaning to technical expressions, 
that meaning must be given to them, unless testator 
by his will excluded beyond all doubt such 
construction. 

(2) When the main purpose & intentions of 
testator are ascertained to the satisfaction of the 
ct., if particular expressions are found in the will 
which are inconsistent with such intention, though 
not sufficient to control it, or which indicate an 
intention which the law will not permit to take 
effect, such expressions must be discarded or 
modified ; &, on the other hand, if the will shows 
that testator must necessarily have intended an 
interest to be given which no words in the will 
expressly devise, the ct. is to supply the defect by 
implication, & thus to mould the language of 
testator so as to carry into effect, as far as possible, 
the intention which, in its opinion, testator has on 
(lie whole will sufficiently declared. — Towns v. 
Wentworth (1858), 11 Moo. P. 0. C. 526; 31 
L. T. O. S. 274 ; 6 W. R. 397 ; 14 E. R. 794, P. C. 

Annotations: — As to (1) Apld. Biddulph v. Lees (1859), 
E. B. & E. 308. Reid. Fisher v. Webster (1872), L. R. 14 
Eq. 283. As to (2) Apld. Biddulph v. Lees (1859), E. B. & 
K. 308. Consd. Sweeting v. Prldeaux (1876), 2 Ch. D. 413. 
Apld. Mellor v. Daintree (1886), 33 Ch. D. 198. Generally , 
Reid. ThelhiHson v. Kendlesham (1859), 7 H. L. Cas. 429 ; 
Bowen v. Lewis (1884), 9 App. Cas. 890 ; Re Sanford, 
Sanford v. Sanford, [1901] 1 Ch. 939. 

3707. .] — Laijt Mohun Singit Roy 

v. Chukkun Lal Roy, Bepin Mohun Singii Roy 
v. Chukkun Lal Roy, Priambada Roy v. Chuk- 
kun Lal Roy (1897), L. R. 24 Ind. App. 76 ; 13 
T. L. R. 356, P. O. 

Annotation : — Reid. Musammat Surajinani v. Rabl Nath 
Ojha (1907), 24 T. L. It. 218. 

B. Instances of Application of Rule . 

3708. Cross-remainders.] — Devise of lands to a 
corpn., in trust to convey the premises to his 
godson, A., for life, & so to liis first son for life ; & 
afterwards to convey the premises to the first son 
of that son for life ; & in failure of such issue of A. 
to convey it to B. for life, etc., this is a perpetuity ; 
but the conveyance shall be made as near the 
intent of the party as the rules of law will admit, 
viz. by making all the persons in being but tenants 
for life ; but the limitation to the sons unborn 
must be in tail. — Humberston v. Humberston 
(1716), 1 P. Wms. 332 ; 2 Vera. 737 ; 24 E. R. 
412 ; sub nom . Humerston v. Humerston, Prec. 
Ch. 455 ; Gilb. Ch. 128, L. C. 

Annotations: — Consd. Marlborough v. Godolphin (1759), 1 
Eden, 404 ; Theilusson v. Woodford (1805), 11 Ves. 112. 
Distd. Mortimor v. West (1828), 2 Sim. 274. Apld. 
Parfitt v. Heinber (18C7), L. R. 4 Eq. 443. Consd. lie 
Richardson, Farry v. Holmes, [1904] I Ch. 332 : Re Nash, 
Cook v. Frederick, (19091 2 Ch. 450. Reid. Paplllion v. 
Voice (1728), Kel. W. 27, 34 ; Hopkins ( alias Dare) v. 
Hopkins (1738), 1 Atk. 581 ; Godolphin v. Godolphin 
(1747), 1 Ves. Sen. 21 ; Routledge r. Dorril (1794), 2 Ves. 
357 ; Vanderplnnk t\ King (1843), 3 Hare, 1 : Williams 
v. Teale (1847), 6 Hare, 239 ; Monypenny v . Dcring (1852), 
2 De G. M. & G. 145 ; Lyddon v. Ellison (1854), 19 Beav. 
505 ; Hampton v. Holman (1877), 5 Ch. D. 183: Re 
Hobbs, Hobbs v . Hobbs, [1917] 1 Ch. 569 ; Re ViUar, 
Public Trustee v. Villar, [19281 Ch. 471. 

3709. .] — The analogy from cross remainders 

applies only where the nature of the devise over 


PART XVI. SECT. 4, SUB-SECT. 5.— B. 

m. Absolute gift with trusts im- 
posed or engrafted — Failure of trusts .] — 
Fisher v. Wentworth, [1920] Argus 


L. R. 129 ; 30 C. L. R. 310.— AUS. 

n. .] — Donaldson’s 

Trustees v. Donaldson (1916), S. C. 
(H. L.) 55.— SCOT, 


o. Gift of income to arise from 
carrying on business — Abandonment of 
business — Lease of property on which it 
was carried on — Application of income 
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Wills. 


Sect . 4 . — Construction according to Mention of 
testator : Sub-sect. 5, B.] 

is such as to raise the implication of a survivorship ; 
not to the question whether the shares do, or do not 
vest. 

In a devise of real estate, where a limitation over 
is not to take effect till a failure of issue of all the 
devisees in tail, Sc then the whole is to go over, 
an inference, arises that, in the meantime, the 
several devisees in tail are to succeed each other. 
But the question of survivorship cannot arise with 
respect to personal property, when a share once 
vests, though liable to be divested on a contingency. 
— Skey v. Barnes (1816), 3 Mer. 336 ; 36 E. R. 128. 

Annotations : — Consd. Bromhead v. Hunt (1821 ), 2 Jae. & W. 
459. Distd. Bentlnck v. Portland (1825), 4 L. ,T. O. S. Oh. 
13. Consd. Davies v. Fisher (1842), 5 Beav. 201. Reid. 
Templeman v. Warrington (1842), 13 Sim. 2G7 ; Faulkner 
v. wynford (1845), 15 L. J. Cn. 8 ; Williams r. Clark 
(1851), 4 De G. & Sin. 472 ; Strutt v. Braithwalte (1852), 
16 Jur. 882; Daniel t>. Cosset (1854), 19 Beav. 478 ; 
Peace v. Edmoades (1854), 2 W. It. 072 ; Rider v. Wood 
(1855), 3 Eq. Rep. 1064 ; Re Theed’s Settlmt. (1857), 
3 K. & J. 375 ; Hardcastle v. Hardnastle (1802), 1 Hem. & 
M. 405 ; Re Hudson, Hudson v. Hudson (1882), 20 Ch. D. 
406. 

3710. .] — Devise in trust for A. for life with 

remainder in trust for B., C. Sc D., & the survivor, 
for their lives A the life of the survivor, A for the 
issue of them respectively for their lives for ever, 
as tenants in common with a gift over on their 
death without issue, or in case of the death of all 
their issue ; Sc a direction that the before-stated 
entails to B., C., Sc D., & their respective issues, 
were to be equally divided amongst the daughters 
as well as the sons of them Sc their issue : — Held : 
B., O. Sc D. took equitable estates in remainder 
for their lives Sc the life of the survivor, with cross- 
remainders between them, A, on the death of the 
survivor, all the children of B., C. & D. took 
equitable estates as tenants in common in tail, 
with cross-remainders between them in tail. 
The doctrine of cy-pr&s, is applicable to such a 
devise, Sc not merely to a will of an executory 
character. — P arfitt v. II EMBER (1867), L. R. 4 
Eq. 443. 

Annotations: — Consd. Hampton v. Holman (1877). 5 Ch. D. 

183 ; Re Richardson, Parry v. Holmes, [1904] 1 Ch. 332. 

3711. Gift In trust for daughter for separate use — 
Remainder to children surviving daughter — Death 
of daughter unmarried.] — Testator directed his 
trustees Sc exors. to apply the income of his 
residuary estate, for the maintenance, etc., of all 
Ids children, A to accumulate the surplus for their 
benefit, until the youngest should attain twenty- 
one, <fc then to divide the capital into as many equal 
shares as the number of his children who should 
be then living should amount to, an equal share 
being allotted to each of them & to the issue of 
such of them as should be then dead, such issue 
taking their parents’ share, the shares of such of 
ids children as should be sons, to be paid to them 
or their issue, on hie youngest child attaining 
twenty-one, A, the shares of such of them as should 
be daughters, &, of the issue of such his daughters 
as should be then dead, he directed to remain in 
the hands of his trustees, upon trust to pay the 
interest to each of his said children, being daughters, 
during their lives for their separate use ; A, on 
the decease of each of Ids said daughters, or in 
case any of them should be dead leaving issue 
when his youngest child should attain twenty-one, 


then he directed his trustees to pay the share of 
each such daughter to her issue. One of the 
daughters, who was living when the youngest 
child attained twenty-one, died a spinster : — Held : 
she took an absolute interest in a share of the 
residue. — Hulme v. IIulme (1839), 9 Sim. 644 ; 
69 E. R. 607. 

Annotations : — Apid. Bishop v. Wise (1872), 26 L. T. 630. 
Refd. Gompertz v. Gompertz (1846), 16 L. J. Ch. 23 ; 
Lasaence v. Tierney (184a), 2 H. & Tw. 115 ; Lyddon v. 
Ellison (1854), 19 Boav. 565 

3712. .] — Testator directed his 

trustees “ to raise £5,000 for his daughter,” Sc to 
invest “ his said daughter’s legacy ” & pay the 
interest to her for life, for her separate use, & not 
to be under the control of any husband, with 
remainder to her children absolutely, & he gave 
her the power of appointing a life interest to her 
husband. The will contained no ultimate limita- 
tion of the property, but charged the legacy on 
the real estate in case of a deficiency of the per- 
sonalty : — Held : subject to the interests given to 
the children, the daughter took an absolute 
interest, & having diod unmarried, her personal 
representatives were entitled thereto. — Mayer v . 
Townsend (1841), 3 Beav. 443 ; 10 L. J. Ch. 216 ; 
5 Jur. 91 ; 49 E. K. 174. 

Annotations .•-—Consd. Woolridge v. Woolridgo (1859), John. 
63. Distd. RoydB v. Royds (1863), 1 New Rop. 516. 
Apld. Bouslleld v. Bousfield (1869), 21 L. T. 130. Consd. 
Carter v. Smith (1871), 25 L. T. 555 ; Re Merceron’s 
Trusts, Davies v. Merceron (1H7G), 4 Ch. D. 182. Apld. 
Re Sidway Hall Estate (1877), 37 L. T. 457. Refd. 
Salisbury t». Petty (1843), 3 llaro, 80 ; Gompertz v. 
Gompertz (1840), 16 L. J. Ch. 23 ; Lassence v. Tierney 
(1849). 2 H. & Tw. 115 ; Nichols v. Haviland (1855), 1 
K. & J. 504 ; Rnoker v. Seholefield (1802), 1 Hem. & M. 
36 ; Martin v. Martin (i860), 35 L. J. Cli. 079 ; Butler v. 
Gray (1869), 5 Ch. App. 20; Savage v. Tyers (1872), 7 
Ch. App. 356 ; Re Richards, Williams v. Gorvin (1883), 
50 L. T. 22. 

3713. .] — Under a gift of a sum 

of money “ to my daughter J. H., to be employed 
for her use in the following mannor ” ; accom- 
panied by a direction that the fund should be 
invested, Sc the interest only paid to the daughter 
during her life, Sc in case she should marry Sc have 
children, then the principal to be divided amongst 
such children : — Held : upon the construction 
of the whole will, the daughter having died without 
children, the personal representative, Sc not the 
residuary legatee, was entitled to the fund. — 
Campbell v. Brownrigg (1843), 1 Ph. 301 ; 13 
E. J. Ch. 7 ; 41 E. R. 646, L. C. 

Annotations: — Consd. Lumloy v. Robbins (1853), 10 Hare, 
621. Apld. Lord v. Lord (1857), 3 Jur. N. S. 485. Refd. 
Gompertz v. Gompertz (1840), 10 L. J. Ch. 23 ; Lassenco 
v . Tierney (1849), 1 Mac. & G. 551 ; Martin v. Martin 
(1800), L. R. 2 Eq. 404 ; Carter r. Smith (1871), 25 L. T. 
555. 

3714. Absolute bequest with restrictions as to 
mode of user — Restrictions to secure certain objects 
— Failure of objects.] — Gompertz v. Gompertz 
(1846), 2 Ph. 107 ; 16 L. J. Ch. 23 ; 10 Jur. 937 ; 
11 E. R. 882, L. C. 

Annotations : — Apld. Seawin v. Watson (1847), 10 L. J. Ch. 
404. Consd. Lasscncc v. Tierney (1849), 2 11. & Tw. 115. 
Apld. Rc Richards, Williams v. Gorwin (1883). 50 L. T. 22 : 
Re Wilcoclc, Kay t?. Dcwhirst, [1898] 1 Ch. 95. Distd. Re 
Hancock, Watson v. Watson, [1901] 1 Ch. 482. Refd. 
Cooper v. Pitcher (1840), 10 L. J. Ch. 24. 

3715. .J — If testator leaves a 

legacy absolutely as regards his estate, but restricts 
the mode of the legatee’s enjoyment of it, to secure 
certain objects for the benefit of the legatee ; upon 
failure of such objects, the absolute gift prevails : 


poole v. Stackpoole, 2 Con. & Law. 
500.— IR. 

r. Devise to several in succession.] 
— When thcro is a doviso to several in 
succession in words suillcient to pass 
tho fee, or the whole interest of testator 
in freeholds, the ct. will, in order to 


arising from lease. 1 — Re Patterson, 
Patterson v. Baoot’h Executor & 
Trubtee Co., Ltd., 11925] 8. A. 8. R. 

147— AUS. 

p. Exercise of discretionary trust 
impracticable — Trustee's power to 
modify testator's direction.] — Per- 


petual Executors & Trustees v. 
Johnson, 11907] V. L. R. 596.— AUS. 

q. Will made in exercise of power 
of appointment.] — Tho doctrine of 
cy-pris was applicable to the con- 
struction of a will made in tho exercise 
of a power of appointment. — B tack- 
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but, if there be no such absolute gift as between 
the legatee & the estate, & particular modes of 
enjoyment are prescribed, Sc those modes of enjoy- 
ment fail, the legacy forms part of testator’s estate, 
as not having in such event been given away from 
it, — Lassence v. Tierney (1849), 1 Mac. Sc G. 
651 ; 2 H. Sc Tw. 115 ; 15 L. T. O. 8. 557 ; 41 
E. It. 1379; sub nom . Lassence v. Tierney, 
Lassence v. Lesghek, 14 Jur. 182, L. 0. 

Annotations: — Apld. Re Skinner’s Trusts (18G0), 1 John. & 
H. 102. Distd. Whiteway v. Fisher (1861), 9 W. It. 433. 
Consd. Kellott v. Kellett (1888), L. R. 3 H. L. 160. Folld. 
Re Richards, Williams v. Gorvin (1883), 50 L. T. 22. 
Consd. Re Houghton, Houghton v. Brown (1884), 53 
L. J. Ch. 1018 ; Cooke v. Cooke (1887), 38 Ch. D. 202 ; 
Re Wlleock, Kay v. Dewhirst, [18981 1 Ch. 95 ; Spencer 
v. Registrar of Titles, [1906] A. C. 503. Apld. Re Curries’ 
Settlmt., Re Rooper, Rooper v. Williams, [1910] 1 Ch. 
329. Consd. Re Walter, Turner v. Walter (1912), 56 
Sol. Jo. 632. Apld. Re Connell’s Settlmt., Re Bennett’s 
Trusts, Fair v. Connell, [1915] 1 Ch. 867 ; Re Harrison, 
Hunter v. Bush. [19181 2 Oh. 59 ; Moryosephw. Moryoseph, 
[1920] 2 Ch. 33. Distd. Re Payne, Taylor v. Payne, 
[1927] 2 Ch. 1. Refd. Salmon v. Salmon (1860), 29 Beav. 
27 : Churchill v. Churchill (1867), L. R. 5 Eq. 44 ; Savage 
v. Tyers (1872), 7 Ch. App. 356 ; Rc Crawshay, Crawshay 
v. Crawshay (1890), 43 Ch. D. 615; Re Pinhorne, Moreton 
v. Hughes (1894), 42 W. R. 438 ; Re Whitehead, Peacock 
v. Lucas, [1894] 1 Ch. 078 ; Hancock v. Watson, [1902] 
A. C. 14 ; Re Witty, Wright v. Robinson, [1913] 2 Ch. 
666 ; Re Jones, Last v. Dobson, [1915] 1 Ch. 246 ; Re 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197 : Re Marshall, 
Graham v. Marshall, [1928] 1 Ch. 661. Mentd. Re King’s 
Collcgo Hospital Act, F.x p. Pinnigcr, Surcome v. Pinniger 
(1853), 3 Dc G. M. & G. 571 ; Field v. Moore, Field v. 
Brown (1855), 7 De G. M. & G. 691 ; Warden v. Jones 
(1857), 23 Beav. 487 ; Barrow v. Barrow (1858), 4 K. & J. 
4 09 ; Goldicutt v. Townsend (1860), 28 Beav. 445 ; 
Caton r. Caton (1866), 1 Ch. App. 137 ; McDonald v. 
McDonald (1875), L. R. 2 Sc. He Div. 482 ; Cahill v. Cahill 
(1883), 8 App. Gas. 420 ; M addition v. Aldorson (1883), 8 
App. Cas. 4 67 ; McManus r. Cooke (1887), 35 Ch. D. 6H1 ; 
Rc Boyd, Nield v. Boyd (1890), 03 L. T. 92 ; Johnstone v. 
Mappln (1891), 00 L. J. Ch. 241 ; Sharman v. Sharman 
(1892). 67 L. T. 834 ; Re Holland, Gregg v. Holland, 
[1902] 2 Ch. 360 ; Re A Bankruptcy Notlco, [1921] 2 Ch. 
76. 

3716. — — .] — Where in a will there is 

an absolute gift, followed by a qualification of the 
mode of its enjoyment to secure certain objects 
for the benefit of the legatee, then, if the objects 
fail, the absolute gift remains. But if there is an 
absolute gift followed by a clause diminishing the 
estate so given to the first taker, the absolute gift 
has, in effect, been cut down. Sc the ct. can only 
give effect to it ns so diminished. " -Rc Richards, 
Williams v. Gorvin (1883), 50 L. T. 22. 

Annotation : — Apld. Rc Wilcock, Kay v. Dewhirst, [1898] 
1 Ch. 95. 

3717. .J — In 1881, on the marri- 

age of M. B., the daughter of W. B., Sc A. C., a 
settlement was made which recited that W. B. Sc 
A . C. were respectively entitled to certain funds, Sc 
that W. B. had transferred from his own funds to 
the trustees of the settlement a sum of £1,070 
Consols, to be held as part of “ the trust estate 
hereby constituted.” A. C. Sc M. B. respectively 
assigned their own funds to the trustees upon the 
trusts thereinafter declared. The settlement went 
on to declare that the trustees should hold “ all the 
trust estate hereby constituted ” until the marri- 
age upon trust for the persons to whom the same 
respectively then belonged, Sc after the marriage 
to pay the income of A. C.’s fund to him during the 
joint lives of A. C. Sc M. B., Sc as to the £1,670 
Consols & M. B.’s fund to pay the income to M. B. 
during the same joint lives, Sc after the death of 
either A. C. or M. B. to pay the income of “ all the 
trust estate hereby constituted ” to the survivor 


for life, Sc after the survivor’s death upon trust as 
to corpus for the children of the marriage. If 
there was no child of the marriage A. C.’s fund was 
to belong to him, Sc both the £1,670 Consols Sc 
M. B.’s fund if M. B. died in the lifetime of A. C. 
were to be held in trust for such persons as she 
should appoint, & in default of appointment to the 
persons who, if she had died intestate Sc unmarried, 
would have been entitled to her personalty under 
the Statutes of Distribution. There was no 
declaration of trust of these two lator funds in the 
case of A. C. dying in the lifetime of M. B., Sc there 
being no child of the marriage. W. B., in the 
lifetime of A. C. Sc M. B., made a will whereby he 
declared that his trustees should stand possessed 
of one-fourth of his residuary estate (“ hereinafter 
referred to as M. B.’s share ” j upon trust to transfer 
the same to the trustees of her settlement to be 
field by them upon the trusts of that settlement 
declared concerning “ the fortune brought into 
settlement by or on behalf of M. B.” A. C. died 
in the lifetime of M. B. Sc there was no child of 
their marriage. It was admitted that as regarded 
the fund which belonged to M. B. Sc was settled by 
her there was a resulting trust in her favour : — 
Held : as regarded the £1,670 Consols there was a 
resulting trust subject to the life interest of M. B. 
in favour of W. B., her father ; but the fourth 
share of his residue had been completely severed 
from W. B.’s estate & given to M. B.’s trustees for 
her benefit Sc there was an ultimate trust of this 
share in favour of M. B. — Re Connell’s Settle- 
ment, Rc Benett’s Trusts, Fair v . Connell, 
[1915] 1 Ch. 867 ; 84 L. J. Ch. 601 ; 113 L. T. 234. 

Annotation Refd. Re Harrison, Hunter v. Bush, [1918] 2 

Ch. 59. 

— Sec, also , Trusts Sc Trus- 
tees, Vol. XL1I1., pp. 643-645, Nos. 790-799. 

3718. Absolute gift followed by clause diminish- 
ing estate given.] — Gompertz Gompertz (1846), 
2 Ph. 107 ; 16 L. J. Ch. 23 ; 10 Jur. 937 ; 41 E. It. 
882, L. C. 

Annotations : — Apld. Scawin v. Watson (1847), 16 L. J. Ch. 

404. Consd. Lassonco v. Tierney (1849), 2 H. & Tw. 115. 

Apld. Re Richards, Williams v. Gorvin (1883), 50 L. T. 

22 ; Re Wilcock, Kay v. Dewhirst, [1898] 1 Ch. 95. Distd. 

Re Hancock, Watson v. Watson, [1901] 1 Ch. 482. Refd. 

Cooper v. Pitcher (1816), 16 L. J. Ch. 24. 

3719 . ,j — Rc Richards, Williams v. 

Gorvin, No. 3716, aide. 

3720. Absolute bequest with subsequent gift 
In derogation — Failure of subsequent gift.] — 

Distinction between an absolute bequest with a 
subsequent gift in derogation, & a limited bequest 
followed by a subsequent restricted gift over. In 
the former case the absolute gift remains upon 
failure of the subsequent gift, but in the latter 
the limited bequest is not enlarged by such an 
event. — Scawin v. Watson (1847), 10 Beav. 200 ; 
16 L. J. Ch. 404 ; 11 Jur. 570 ; 50 E. R. 559, L. C. 

Annotations : — Consd. Licence v. Tierney (1849), 1 Mac. & 

G. 551 ; Salmon v. Salmon (I860), 29 Beav. 27. Refd. 

Re Houghton, Houghton v. Brown (1884), 53 L. J. Ch. 

1018. 

3721. .] — G., by his will, bequeathed to his 

exor., B., two leasehold houses, Sc declared that 
it was his will that out of the net proceeds of the 
rent of those houses B. should give yearly equal 
portions to testator’s two brothers Sc three sisters, 
naming them — that was to say, each to receive 
one-fifth part of the net proceeds of rent. On the 
death of any or all of his brothers Sc sisters, testator 


give effect to the general intent, con- 
strue the gift as successive estates in 
tail. — Studdekt v. Von Steiglitz 
(1889), 23 L. R. Ir. 564.— IR. 

t. .] — A devise of " all my real 

& personal fortune ” to V. for life, 
& after his decease to " the first 6c 


every other son in succession ” of V. ; 
in default of such issue, to B. for life, 
with the same limitations to his sons ; 
in default of such issue to C. for Ufe 
with the same limitations repeated as 
to her sons & daughters ; & in default 
of such issue to X. in fee : — Held : to 


successive life estates in all the 
limitations previous to the gift to X. — 
Bevan v. WHrfE (1844), 7 I. Eq. R. 
473 — IR. 

a. Remainder -over void for remote- 
ness.^— Guy v. Guy, 30 N. Z. L. R. 383. 

N .Z. 
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Wills. 


Sect 4 . — Construction according to intention of 
testator: S'lib-sect. 5, B, Sect 5: Sub-sect. 1.] 

directed that the same should go to their children : 
— Held : upon the true construction of the will, 
the brothers A sisters took only an estate for life. — 
Re Houghton, Houghton v. Brown (1884), 53 
L. .T. Oh. 1018 ; 50 L. T. 529. 

3722. Limited bequest with subsequent restricted 
gift over — Failure of subsequent gift.] — S cawin v. 
Watson, No. 3720, ante. 

3723. Absolute gift with limitations over — 
Failure of limitations.] — A legacy in trust for A., 
& to pay the income to her, with limitations over 
to her issue, A to the survivors of A., B. A C., A 
their issue : — Held : to vest absolutely in A., on 
failure of the subsequent limitations. — Re Cor- 
bett’s Trusts (1860), John. 591 ; 29 L. J. Ch. 
458 : 2 L. T. 147 ; 6 Jur. N. S. 339 ; 8 W. R. 257 ; 
70 K. II. 555. 

Annotations : — Reid. Hurry «. Morgan (1866), L. R. 3 Eq. 

152: lie Arnold's Trusts (1870), L. R. 10 Eq. 252; 

Williams v. James (1872), 20 W. It. 1010 ; Beckwith v. 

Beckwith (1876), 25 W. R. 6 ; Wake »>. Varah (1876). 2 

Ch. D. 348 ; Griffiths v. Mortimer (1885), 33 W. R. 441 ; 

Rr Roper’s Estate. Morrell v. Glssing (1889), 41 Ch. I). 

409 ; Re Robson, Howden r. Robson. 11899] W. N. 260 ; 

Harrison v. Harrison, [1901] 2 Ch. 130. 

3724. Gift to daughter on trust of marriage 
settlement — Ultimate trust In default of issue to 
testator — Daughter surviving husband & testator.] 

— Testator gave his residuary estate to trustees 
upon trust for his children living at his decease as 
tenants in common, A then directed that the share 
which “ would belong to ” any daughter who at his 
death should be or have been married should “ go 
A be paid to ” the trustees of her marriage settle- 
ment, to be lield upon the same trusts as were 
thereby declared of the moneys thereby settled by 
him upon such daughter or such of them as should 
he then subsisting A capable of taking effect. 
The ultimate trust of the moneys settled by 
testator upon the marriage of his daughter, C., 
who survived him A her husband, was a trust in 
default of issue of C. (as happened) for testator, his 
exors., administrators, A assigns: — Held: in the 
events which had happened there was no valid 
effective trust declared by testator’s will of C.’s 
aliquot share of residue upon her death without 
having issue, A the share devolved upon her legal 
personal representative.— Re Currie’s Settle- 
ment, Re Hooper, Hooper v. Williams, [1910] 1 
Ch. 329 ; 79 L. J. Ch. 285 ; 101 L. T. 899 ; 54 
Sol. Jo. 270. 

Annotations : — Refd. Re Harrison, Hunter v. Bush, [1918] 2 

Ch. 59 ; Re Powell, Bodvel-Robertsr. Poole, [1918] 1 Ch. 407. 

See, also, Charities, Vol. VIII., pp. 344-351, 
Nos. 1365-1460. 


Sect. 5.— CONSTRUCTION ACCORDING TO 

CONSEQUENCES. 

Sub-sect. 1. — In General. 


3725. Unambiguous intention must be executed 
—Regardless of consequences of will.] — The de- 
claration of the decree, upon the principle, that the 
residuary property vested only as it was received 
A converted into money, was reversed : the 
judgment being, that such an intention, though, 
if clearly expressed, it must notwithstanding the 
inconvenience be executed, was not the true con- 
struction upon the whole will ; A is not to be 
collected, unless clearly expressed. — Gaskell v. 
Harman (1805), 11 Yes. 489; 32 E. K. 1177, L. C. 


Annotations:— Consd. Rammoll v. Gillow (1845), 15 L. J. Ch. 
35. Apld. Johnson v. Crook (1879), 1 2 Ch. I). 639. Refd. 
W° 0 d v. Penayre (1807), 13 Ves. 325 ; Noel v. Henley 
OSm 7 Price. 241 ; Re Grove's Trusts (1862b 3 Gift. 


/' ” v, '‘ •; < iou jo ves. ozo ; Noel v. Henley 

iW 19) L 7 « Pncc ’ 241 I I{€ Grove's Trusts (1862), 3 Gift. 
675 ; Re Sampson, Sampson v . Sampson, [1896] 1 Ch. 030. 


Grove's Trusts (1862), 


3726. -.] — The ct. is desired to pre- 
sume against the intention declared. That a case 
might arise of difficulty to execute the whole 
purpose, is no reason for not executing it where no 
such difficulty occurs (Sir Wm. Grant, M.R.). — 
Elwin v . Elwin (1803), 8 Ves. 547 ; 32 E. H. 467. 

Annotations : — Consd. Johnson v. Crook (1879), 12 Ch. D. 
639. Refd. Wood v. Ponayro (1807), 13 Ves. 325 ; Re 
Dodgson’s Trust (1853), 1 Drew. 440 ; Minors v, Bat.tison 
(1876), 1 App. Cos. 428 ; Re Chaston, Chaston v. Seago 
(1881), 18 Ch. D. 218. 

3727. .] — It is urged that ... it 

would he most inconvenient to impose upon the 
ct. the burthen of judging at what time the debts 
might, or ought, to have been paid. But in 
answer to this A without denying the incon- 
viences which exist in this view of the subject, it is 
certainly a very strong proposition to say, either 
that a testator has no power to make such a pro- 
vision, or (wliich is tantamount to such a declara- 
tion) that the ct. will pay no regard to it when 
mado (Shi Wm. Grant, M.B.). — Bernard v. 
Mountague (1816), 1 Mer. 422 ; 35 E. R. 729. 
Annotation: — Refd. Ast-ltiy v. Essex (1871), 6 Ch. App. 898. 

3728. .] — Inconvenience attending the 

carrying into effect a particular disposition by will 
not a sufficient reason for controlling its obvious 
construction. — Dekflis v. Goldschmidt (1810), 
1 Mer. 417 ; 19 Ves. 566 ; 35 E. R. 727. 

Annotations : — Refd. Berkeley t>. Swinburne (1840), 12 Jur. 
571 ; Stone v. Harrison (1846), 2 Coll. 715; Mann v. 
Thompson (1854), Kay. 638 ; Dias v. Do Livcra (1879), 5 
App. Cas. 123. 

3729. .] — Inconvenient consequences. 

not in the contemplation of testator, at the time of 
making his will, not sufficient to authorise a varia- 
tion or interpolation in the torms of a bequest- ; 
where those terms are in themselves clear A 
intelligible.— Smith v. Streatfield (1816), 1 

Mer. 358 ; 35 E. R. 706. 

Annotations : — N.F. Arrow v. Mollish (1847), 1 Do G. & 8m. 
355. Apld. Ahrey v. Newman (1853), 16 Beav. 4 31 ; 
Re Campbell’s Trusts (1886), 33 Ch. D. 98. Refd. Wills 
v. Wills (1875), L. It. 20 Eq. 312; lie Stone, Baker v. 
Stone (1895), 64 L. J. Ch. 637. 

3730. — — .] — If testator expresses an 

intention precisely, in clear A positive terms, A 
there is no legal objection to it, no inconvenience 
arising from a literal adherence to such intention, 
so expressed, is to be regarded. The case is very 
different where the intention is not fully expressed, 
but is to be collected A inferred as only probable. 
In that case, the probability, from which the 
intention is to be inferred, may be outweighed by 
the improbability, that testator could intend to 
make a distribution of his property, attended 
with such inconveniences as would follow from 
carrying into execution his supposed intention 
(Dampier, J.). — Driver d. Frank v. Frank (1814), 
3 M. A S. 25 ; 105 E. R. 521 ; affd. (1818), 6 Price, 
41, Ex. Ch. 

Annotations: — Apld. Cholmondoley v. Clinton (1820), 2 
Juo. & W. 1. Consd. Bird v. Luckle (1850), 8 Hare, 301. 
Apld. Wardc v. Plumb (1870), 22 L. T. 723. Refd. Doe d. 
Winter v. Porrat-t (1826), 5 B. & C. 48 ; Windham v. 
Graham (1826), 1 Russ. 331 : Dufflehl v. Duffleld (1829), 3 
Bli. N. S. 260 : Wharton v. Barkor (1858). 4 K. & J. 483 ; 
Head v. Godlee, Reynolds v. Godlce (1859), John. 536 ; 
Holmes v. Prescott (1864), 11 L. T. 38 ; Smith & Goddard 
v. Ridgway (1 865), 13 L. T. 561 ; Radford r. Willis (1871), 
L. R. 12 Eq. 105 ; Patching v, Barnett (1880), 43 L. T. 50. 

3731. .] — To avoid a will for un- 

certainty, it is not enough that the dispositions in 
it are so absurd A irrational that it is difficult to 
believe they could have been intended by the 
testator : but it must be incapable of any clear 
meaning. — M ason v . Robinson (1825), 2 Sim. A 
St. 295 ; 57 E. R. 359 ; subsequent proceedings 
(1826), 3 Bing. 621. 

Annotation : — Consd. Re Meredith’s Trust (1864), 10 L. T. 
565. 
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8782. -.] — (1) Where in a will it 

appeared, having reference to the circumstances of 
testator’s property & family, that the words 
*' 1 fourth schedule ” had been used instead of 
“ fifth schedule ” bv a mere clerical error : — Held : 
the word “ fourth ” should be construed as if it 
had been “ fifth ” — the latter construction being 
such as on the whole might be deemed the will of a 
rational, careful, prudent, & just man ; the former 
to be one of an eccentric kind, capricious, arbitrary, 
Sc unjust. 

(2) Words, however, must be construed accord- 
ing to their natural sense, unless it be perfectly 
clear that testator had a contrary intention. — 
Hart v. Tulk, Hart v. Gordon, Tulk v. Hart, 
Hart v. Cottrell (1852), 2 De G. M. & G. 300 ; 
22 L. J. Ch. 649 ; 21 L. T. O. 8. 174 ; 42 E. It. 
888, L. JJ. 

Annotations: — As to (1) Apld. Stanley t>. Stanley (1862), 2 

John. & H. 491. Generally, Consd. Surtees v. Hopkinson 

(1867). L. R. 4 Eq. 98. Reid. Key v. Key (185.3), 4 

De G. M. & G. 73 : Maddison v. Chapman (1859), 3 Do G. 

& J. 536 ; Webber v. Stanley (1864), 16 C. B. N. S. 698 ; 

Be Thomson's Trusts (1870), L. R. 11 Eq. 146. 

3733 . .] — An Englishman, who had 

resided for many years in India, & become imbued 
with eastern notions, professing himself, at 
different times, a believer in the Hindoo Sc Maho- 
medan faiths, Sc to a great degree adopting the 
habits of life of the latter, by his will (which, with 
the exception of a small legacy, excluded his 
brother, his only next of kin, from any benefit), 
after bequeathing several legacies Sc specific 
bequests, gave the residue of his property to the 
Turkish Ambassador, or the person for the time 
being representing him, to be applied for the benefit 
of the poor of the city of Constantinople, & for 
the erection of a cenotaph at Constantinople, with 
a light burning, & a description of testator engraved 
thereon. This will, which was in conformity with 
his written instructions, was duly executed during 
the last illness of testator : — Held : as the will was 
in conformity with the written instructions of the 
deceased, the true test to ascertain its validity was 
to look into the previous habits Sc opinions of 
testator to account for his extravagant behaviour 
Sc language, Sc though the depositions in the will 
might be absurd Sc irrational in a native of England 
Sc a Christian, according to English habits, they 
were accounted for in the case of the testator, 
who had in early life adopted the manners & mode 
of living of a Mahomedan. — Austen v. Graham 
(1854), 8 Moo. P. C. C. 493 ; 1 Ecc. Sc Ad. 357 ; 
24 Li. T. O. S. 37 ; 14 E. R. 188, P. C. 

Annotation : — Mentd. Davis v. Gregory & Francis (1873), 

42 L. J. P. & M. 33. 

3734. .] — It is the privilege of testators 

to be capricious if they please ; . . . dispositions, 
apparently capricious, may in some cases have 
their foundation in circumstances unknown to the 
ct., but which might be sufficient, at all events in 
the opinion of testator, to render the disposition 
reasonable. In cases of this nature, therefore, 
the ct. must be guided by the words of the will ; 
but it must look to the whole will, so far as it bears 
upon the subject, & not merely to any particular 
expression contained in it ; Sc it must, as in other 
cases, be careful that the particular expressions of 
the will are applied only to the subjects to which 
they were intended to refer (Turner, L.J.). — 
Boosey v . Gardener (1854), 5 De G. M. & G. 
122 ; 18 Beav. 471 ; 43 E. R. 816, L. JJ. 
Annotation : — Consd. Paylar v, Pogg (1857), 24 Beav. 105. 

3735. .] — (l) The only reason, there- 

fore, for proposing to put a different interpretation 
on the language used, is the persuasion that the 
intention expressed by the words does not truly 


convey the meaning of testator using them, that 
he meant to say something different from that 
which he has said. But this is not a legitimate 
ground for adopting a forced construction, or for 
interpolating words, unless the instrument itself 
enables us to do so (Lord Cran worth). 

(2) Where by acting on one interpretation of the 
words used we are driven to the conclusion, that 
the person using them is acting capriciously, 
without any intelligible motive, contrary to the 
ordinary mode in which men in general act in 
similar cases, there, if the language admits of two 
constructions, we may reasonably Sc properly 
adopt that which avoids these anomalies, even 
though the construction adopted is not the most 
obvious, or the most grammatically accurate. 
But if the words used are unambiguous, they 
cannot be departed from merely because they lead 
to consequences which we consider capricious, or 
even harsh Sc unreasonable (Lord Cranworth). 

(3) In a will we have nothing to guide us but 
the language of testator. In marriage articles, cts. 
have always felt warranted in saying, that such a 
construction must be put on them as will accom- 
plish their object, namely, the securing a provision 
for the children. They must, in general, be read 
as if there was a recital in them, “ Whereas the 
object of the parties is to secure a provision for the 
children of the now intended marriage ” (Lord 
(’ran worth). 

(4) The will must be expressed in writing, Sc 
that writing only is to be considered. In 
construing that writing the rule is to read it in the 
ordinary Sc grammatical sense of the words, unless 
some obvious absurdity, or some repugnance or 
inconsistency with the declared intentions of the 
writer, to be extracted from the whole instrument, 
should follow from so reading it. Then the sense 
may be modified, extended or abridged, so as to 
avoid those consequences, but no farther (Lord 
W'ensleydale). — Abbott v . Middleton, Rick- 
etts v. Carpenter (1858), 7 H. L. Cas. 68 ; 28 
L. J. Ch. 110 ; 33 L. T. O. S. 66 ; 5 Jur. N. S. 717 ; 
11 E. R. 28, H. L. ; affg. (1855), 21 Beav. 143. 

Annotations: — As to (1) Apld. Phillips v. Rail (1906), 54 
W. R. 517. Retd. Hope v . Potter (1857), 3 K. & J. 206 ; 
Coates v. Hart (1863), 32 Beav. 349 ; Foxwell v. Van 
Grutten (1900), 82 L. T. 272. As to (2) Apld. Gordon v. 
Gordon (1871), L. R. 5 H. L. 254 ; Bathurst v. Errington 
(1877), 2 App. Cas. G98. Consd. Be Hudson, Hudson v. 
Hudson (1882), 20 Ch. D. 400. Apld. Rogers v. Haddocks 
(1892), 62 L. J. Ch. 219 ; Re Whitmore, Walters v. Harrison, 
11902J 2 Ch. 66 ; Be Ruyncr, Rayneru. Rayner, [1904] 1 Ch. 
176 ; Be Layard, Layard v. Bcssborough (1916), 85 L. J. 
Ch. 505. Refd. Locke v. Dunlop (1888). 39 Ch. D. 387 ; 
Mills v. Dunham, LI 891) 1 Ch. 576. As to (4) Apld. Nunn 
v. Hancock (1868), 16 W. Ii. 818. Reid. Wing t». Augravo 
(1860), 8 H. L. Cas. 183 ; Be Bowman, Be Lay, Whytehead 
v. Boulton (1889), 41 Ch. D. 525 ; Cave v. Ltorsell, [19121 
3 K. B. 533. Generally , Consd. Stevens v. Pyle (1860), 
28 Beav. 388 ; Stanley v, Stanley (1862), 2 John. & H. 
491. Reid. Sllngsby v. Grainger (1858), 7 H. L. Cas. 
273 ; Neighbour v. Thurlow (1860), 28 Bear. 33 ; East- 
wood v, Lockwood (1867), L. R. 3 Eq. 487 ; Keogh v, 
Keogh (1874), 22 W. R. 508 ; Leach v. Jay (1878), 39 
L. T. 242 ; Evans v. Ball (1882), 47 L. T. 165 ; Rhodes v. 
Rhodes (1882), 7 App. Cas. 192 : Be Northen, Salt v . 
Pym (1884), 54 L. J. Ch. 273 ; Be Mitchell, Mitchell v . 
Mitchell (1913), 108 L. T. 180. Mentd. Anderson v. 
Abbott (1857), 3 Jur. N. S. 833 ; Taylor v . St. Helen’s 
Corpn. (1877), 6 Ch. D. 264 : Whitmore t>. King (1918), 
87 L. J. Ch. 647 ; Lowther v. Clifford, [1927] 1 K. B. 130. 

3736. .] — Where clear words of gift 

are found in a will, full effect is to be given to them 
notwithstanding capricious results may follow. — - 
Wharton v. Barker (1858), 4 K. & J. 483 ; 4 
Jur. N. S. 553 ; 6 W. R. 534 ; 70 E. R. 202. 

A nnotations : — Apld. Re Sturgo & G. W. Ry. (1881), 19 
Ch. D. 444 ; Re Rees, Williams v. Davies (1890), 44 
Ch. D. 484 ; Hutchinson v. National Refuges for Homeless 
& Destitute Children, 11920] A. C. 795. Reid. Moss v. 
Dunlop (1859), John. 490 ; Bullock v. Downes (1860), 
9 H. L. Cas. 1 ; Be Lang’s Will (1861), 9 W. R. 589 ; 
Thorpe v. Thorpe (1862), 1 H. & C. 326 ; Mitchell v , 
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Bridges (1864), 11 L. T.' 727 ; Travis v. Taylor (1866), 12 
Jur. N. S. 791 ; Day v. Day (1870), 18 W. R. 417 ; Re 
Morley's Trusts (1877), 25 W. R. 825 ; Mortimer v. Slater 
(1877), 7 Ch. D. 322 ; Re Taylor, Taylor v. Ley (1885), 
62 L. T. 839 ; Re Wilson, Wilson v . Batchelor, f 1 907 3 1 
Ch. 450 ; Re McFoe, McFee v. Toner (1910), 79 L. J. Ch. 
076. 

3737. — -.] — Jenkins v. Hughes, No. 

3664, ante. 

3738. .] — The rule that testator’s 

language ought to be adhered to unless some 
inconsistency would result from doing so ought 
not to be departed from on slight grounds, & the 
ct. refused to depart from that rule in a case where 
there was very strong probability that testator 
meant something different from what he had 
actually said. 

In the construction of this will there is, no doubt, 
a great temptation to swerve from the rule of 
construction laid down by the House of Lords in 
the case of Abbott v. Middleton , No. 3735, ante, 
that you must adhere to the words of testator 
unless some inconsistency would result from doing 
so, but that rule is of so much importance that it 
ought not to be departed from on slight grounds, 
nor even upon the ground of strong probability 
that testator meant something different from what 
he had actually said (Wood, L.J.). — Nunn r. 
Hancock (1868), 16 W r . R. 818, L. JJ. 

3739. .] — The dispositions of the will 

literally construed might be, in part at least, 
unusual, might seem, in part at least, eccentric. 
Testatrixes, however, & testators, not only had 
a right to make such dispositions, but, as had been 
frequently said, had sometimes reasons, not stated, 
for pro visions seemingly capricious Sc strange 
(Knight Bruce, L.J .). — Be Pollard’s Estate 
(1863), 3 He G. J. & Sm. 541 ; 2 New Rep. 404 ; 
32 L. J. Ch. 657 ; 8 L. T. 710 ; 11 W. R. 1083 ; 
46 E. R. 746, L. J J. 

Annotations Refd. Yarrow v. Knightly (1877), 3G L. T. 
907 ; Re Jonea, Last v. Dobson, [1915] 1 Ch. 246. 

8740. .] — Where the terms of a will 

are clear, plain, Sc unambiguous, the fact that to 
carry them into effect would lead to an absurdity, 
or to an apparent harshness towards an individual, 
affords no grounds for the ct. putting a construc- 
tion upon them which is opposed to their plain Sc 
obvious meaning (Cleasby, B.). — Warde v. 
Plumb (1870), as reported in 22 L. T. 723 ; on 
appeal (1871), 40 L. J. Ex. 105, Ex. Ch. 

3741. — — .]* — (1 ) The fact that, having 

regard to the nature & character of the property, 
testator would probably have wished to keep 
the freeholds Sc copyholds together ; Sc that, on 
my construction of the will, difficulties Sc doubts 
are likely or certain to arise, which another inter- 
pretation of the codicil would get rid of, is no reason 
for . . . giving to words ... a meaning which is 
not their own meaning (Wickens, V.-C.). 

(2) Words cannot be inserted because their 
omission is unaccountable or would have probably 
been mentioned if intentional (Wickens, V.-C.). — 
Langdale (Lady) v. Briggs, Ex p. Bacon 
(Lady), Ex p. Martineau (1873), 28 L. T. 467 ; 
affd. sub nom. Martineau v. Briggs (1875), 45 
L. .T. Ch. 674, H. L. 

Annotations : — Generally, Refd. IIolmeR v. Sayer-Milward 
(1878), 38 L. T. 38] ; Homer v. Homer (1878), 8 Cb. D. 
758 ; Re Towry’e S. E., Pallas v. Towry (1889), 41 Ch. D. 
64 ; Re Cleveland’s 8. K„ [1893] 3 Ch. 244 ; Liddell v. 
Liddell (1896), 66 L. .T. Ch. 62 ; Re Whitburn, Whitburn 
r. Christie, [1923] 1 Ch. 332. 

3742. .] — Bathurst v . Erring ton, 

No. 3758, post. 

3743. .] — (1) Testator gave £6,000 to 

trustees upon trust to pay the income of one 


moiety to his daughter J . for her life, Sc the income 
of the other moiety to his daughter A. for her life. 
Sc from Sc immediately after the several deceases 
of each of the daughters “ leaving lawful issue or 
other lineal descendants her or them surviving,” 
upon trust “ to pay, assign, & transfer ” the fund 
of her or them so dying ‘ ‘ unto her or their child or 
children or other lineal descendants respectively,” 
to be equally divided between them if more than 
one “ such child or children or other lineal de- 
scendants to take per stirpes & not per capita , such 
principal trust moneys to be paid, assigned, & 
transferred to them respectively ” at twenty-one, 
& the income in the meantime to be applied 
towards their maintenance Sc education ; “ but 

nevertheless the said parts or shares of tho said 
child or children shall be absolute vested interests 
in him, her, or them immediately on the decease 
of his, her, or their respective parent or i>arents, 
Sc transmissible to his, her, or their exors. or 
administrators respectively.” There was a gift 
over, in case either of the daughters should die 
“ wi ill out leaving any lawful issue or other lineal 
descendants her surviving,” to the other daughter 
Sc her child or children or other lineal descendants. 
In case both of the daughters should die “ without 
leaving any lawful issue or other lineal descendants 
her or them surviving,” there was a gift over to 
other persons : — Held : children of a daughter 
who predeceased her did not take. 

I fully admit that on the authorities Sc on the 
reason of the thing, if that stood alone followed by 
an immediate gift to children, though it might 
appear t o be Sc would be a very capricious intention, 
because it would make the interests of the children, 
if they all died in their parents’ lifetime, depend on 
whether one of them had left a grandchild who 
would not take anything, still, there being no other 
words, that would not be sufficient to make the 
interests of the children contingent on their sur- 
viving their parents. It would be a remarkably 
capricious intention, having the interests of the 
children dependent upon an extraneous fact, 
but still it would not be an impossible intention 
(Jessel, M.R.). 

(2) 1 take it that no rule of construction is better 
settled than that, when two meanings are open to a 
judge, Sc the one is reasonable Sc sensible, Sc the 
other, though not absolutely unreasonable in the 
sense of supposing that the testator must have 
been a lunatic, yet is extremely unlikely, he ought 
to select that meaning which is consonant to 
ordinary reason, Sc not liable to the imputation of 
excessive caprice (Jessel, M.R.). — Selby v . 
Whittaker (1877), 6 Oh. D. 239; 47 L. J. Oh. 
121 ; 37 L. T. 514 ; 26 W. R, 1 17, C. A. 

Annotations : — As to (1) Consd. Hlokling v. Fair, [1899] A. C. 

15. Retd. Re Walker, Dunkerby i\ Hewerdine, 1191 7 J 1 

Ch. 38. Generalli/, Refd. Re Stephens Tomalin v. Toma- 

lin’s Trustee, [1927] 1 Ch. 1. 

3744. .] — Re Seal, Seal v . Taylor, 

fl894] 1 Ch. 316 ; 63 L. J. Ch. 275 ; 70 L. T. 329, 
O. A. 

3745. — .] — Van Grutten v . Foxwell, 

Foxwell v. Van Grutten, No. 4044, post. 

3746. .] — Hickling v . Fair, No. 3559, 

ante. 

Sub-sect. 2. — Where W t ill Ambiguous. 

3747. Rational construction adopted.] — Inch- 
ley & Robinson’s Case, No. 3802, post. 

3748. .] — (1) Where the literal force of 

expressions differs in a will, it is a true rule to seek 
the intention of the devisor, rather in a consistent 
Sc rational purpose, than in a purpose inconsistent 
& irrational. 
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(2) Qu . : where a devisor has expressed an 
intent to exclude A. from the descent, will a ct., 
in order to effectuate the general intent, give an 
estate which may descend to A. — Jenkins v. 
Herries (1819), 4 Madd. 67 ; 66 E. R. 633. 

Annotation : — As to (1) Consd. Jenkins v. Hughes (1860), 8 

H> L. Cas. 571i 

3749 . .] — (l) Now I do not mean to deny 

the right of testator to be capricious in the disposi- 
tion of his property but where a plain simple Sc 
rational scheme for the disposition of property is 
made by testator in one part of his will & a clause, 
certainly not of inflexible construction, afterwards 
occurs which according to one construction of it 
subverts that scheme & disappoints the primary 
objects of testator’s bounty, Sc that without any 
cause assigned by testator ... it is clearly the 
duty of the ct. to examine it with care Sc to see 
whether by any reasonable construction of which 
its words are fairly susceptible it may not be 
reconcilable with that scheme of the will about 
which when separately considered no question 
can arise (Wigram, V.-C.). 

(2) Admitting that between two inconsistent 
clauses in a will the last should prevail it is a sound 
rule of construction that an intention plainly 
declared shall not be avoided by subsequent words 
of doubtful import which are not necessarily 
irreconcilable with the intention first expressed 
(Wigram, V.-C.). — Hillersdon v. Lowe (1843), 
2 Hare, 355 ; 12 L. J. Ch. 321 ; 7 Jur. 482 ; 67 
E. R. 140. 

Annotations : — As to ( 1) Reid. Abbott v. Middleton, Ricketts 

v. Carpenter (1858), 7 II. L. Cas. 68. Generally , Retd. 

Wing v. Angrave (18G0), 8 H. L. Cas. 183. 

3750. — -.J — Marks v. Solomons, No. 4162, 
post. 

3751. — -.] — Abbott v. Middleton, Ricketts 

v. Carpenter, No. 3735, emte. 

3752. .] — In the first place, such an inten- 

tion is not readily to be imputed to testatrix when 
you consider that the result would be to deprive 
her own brother Sc sisters Sc their children of 
everything ; or to make the fact of their taking 
anything or not, dependent upon that which is 
never alluded to by testatrix, the solvency or 
insolvency of her debtor. That would seem to be a 
very strange construction, Sc one that we ought not 
to adopt , if the words can have any other other 
meaning (Lord Cranwortii). — Vickers v. Pound 
(1858), 6 H. L. Cas. 885 ; 28 L. J. Ch. 16 ; 31 L. T. 
O. 8. 372 ; 4 Jur. N. 8. 543 ; 6 W. R. 580 ; 10 
E. R. 1543, 11. L. 

3763. .] — (1) I quite agree to that rule, 

when properly understood Sc rightly applied, but 
that rule means that words are to be taken in their 
plain ordinary sense with reference to the subject- 
matter in the instrument to be construed. Taking 
hold of a particular word, Sc giving it the meaning 
which it most often bears, will lead into groat 
mistakes, if we do not remember that the rule must 
refer to the meaning it bears with reference to the 
subject-matter (Lord Cranwortii). 

( 2 ) I think there is no weight in the argument 
that the natural Sc ordinary meaning of the word 
“ eldest ” is eldest in point of age. Sc that it is 
unjustifiable to substitute such a meaning as a 
conveyancer or other lawyer whose mind is habit- 
uated to established rules of descent Sc conven- 
tional limitations of real property would be lead to 
adopt. The will is confessedly not the natural 
language of testator himself, but the professional 
language of the conveyancer who was employed 
to draw it. Surely it is difficult to maintain that 
in construing such a will the same sense ought to 
be imputed to its languago as if the subject of 


construction were a document of an ordinary kind, 
framed in natural language, & treating of 
untechnical matters (Lord Cranworth). 

(3) Reading the will, therefore, with no other 
inclination as to its construction except that which 
naturally & properly arises from an unwillingness 
to attribute unreasonable or capricious intentions 
to testator, when his language permits us to regard 
him as reasonable Sc not capricious, I think it 
clear, that if the words “ eldest male lineal de- 
scendant ” can, without violence, be taken to 
indicate the person who should at the specified 
time be heir male of the body of I., we are bound 
so to construe them (Lord Cranworth). — 
Thellusson v. Rendlesham (Lord), Thellusson 
v . Thellusson, Hare v. Robarts (1859), 7 H. L. 
Cas. 429 ; 28 L. J. Ch. 948 ; 6 Jur. N. 8. 1031 ; 
11 E. R. 172 ; sub nom. Thellusson v. Robarts, 
Hare v. Robarts, Rendlesham v. Robarts, 33 
L. T. O. S. 379 ; 7 W. R. 563, H. L. 

Annotations: — As to (1) Consd. Rhoden v. Rhodes (1882), 7 
App. Can. J 92 ; lie Northern's Estate, Salt v. Pym (1884), 
28 Ch. D. 163. As to (2) Refd. Richards v. Davies (1862), 
13 C. B. N. S. 69. Generally, Mentd. D1 Sora v. Phillips 
(1863), 2 Now Rep. 553 ; R. v. Sunderland JJ. (1901), 85 
L. T. 183. 

3754. Jenkins v . Hughes, No. 3664, 

ante. 

3755. .] — In his choice between two con- 
flicting implications the effect of adopting one in 
preference to another must not be overlooked. 
If one would lead to unreasonable consequences 
Sc the other would avoid them the latter implication 
has a presumption in its favour in an attempt to 
ascertain the probable intention of testator (Lord 
Chelmsford). — Atkinson v. Holtby (1863), 10 
H. L. Cas. 313 ; 32 L. J. Ch. 735 ; 8 L. T. 583 ; 
9 Jur. N. S. 503 ; 11 W. It. 544 ; 11 E. R. 1047, 
H. L. ; revsfj. 8. C. suh nom. Atkinson v. Barton 
(1861), 3 Do C. F. Sc J. 339, L. J J. 

Annotations : — Consd. tie Hudson, Hudson v. Hudson (1882), 
20 Ch. D. 406. Refd. lie Clark’s Trusts (1863), 2 New 
Rep. 386. 

3756. — — .j — If, therefore, we are to seek the 
interpretation of the will in conformity with the 
declared intention, & to find in it, a rational Sc 
consistent, rather than in an extraordinary Sc 
irrational object, it would be impossible for me 
to countenance this interpretation on the part 
of the heiress-at-law, if any other interpretation 
can be reasonably put upon the words (Lord 
Westbury, C.). — Sidney v. Wilmkr, Fitz- 
CLARENCE V. WlLMER, WlLMER V . HlJNLOKE, 
Fitzclarence v. Wilmer (1863), 4 Do G. J. Sc Sin. 
84 ; 3 New Rep. 180 ; 9 L. T. 737 ; 10 Jur. N. S. 
217 ; 46 E. R. 847, L. C. 

Annotation : — Refd. Wadc-Gery v. Handley (1876), 3 Ch. D. 
374. 

3757. .J — Gordon v. Gordon, Gordon v. 

Gordon, No. 3592, ante. 

3758. .] — Where the words of a will are 

unambiguous, they cannot bo departed from 
merely because they lead to consequences capri- 
cious or even harsh Sc unreasonable. But where 
they are capable of two interpretations, that con- 
struction of them is to be adopted wliich is in 
accordance with an intelligible Sc reasonable, Sc 
not a capricious or anomalous, result. — Bathurst 
v. Errington (1877), 2 App. Cas. 698 ; sub nom . 
Craven v. Errington, Bathurst v. Errington, 
46 L. J. Ch. 748 ; 25 W. R. 908 ; sub nom. Craven 
v. Errington, Hervey -Bathurst v. Errington, 
37 L. T. 338, II. L. ; affq. 8. C. sub nom. Hervey- 
Batiiurst v. Stanley, Craven v. Stanley (1876), 
4 Ch. D. 251, C. A. 

Annotations: — Consd. Locke v. Dunlop (1888), 39 Ch. D. 
387 : lie Whitmore, Walters v. Harrison, [1902J 2 Ch. 66. 
Refd. Meredith v. Treffry (1879), 12 Ch. D. 170. 
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Sect. 5 . — Construction according to consequences : 

Sub-sect . 2. Sects. 6 & 7.] 

8759. — Selby v. Whittaker, No. 3743, 

ante . 

3760. — -.] — There can \>e no doubt that 44 the 
paramount duty of the cts.,” to use the words of 
Turner, L. J., in Martin v. Lee , No. 3665, ante , 44 is 
to ascertain & give effect to the intention of 
testator to be collected from the whole will, & not 
from any particular word or expression which may 
be contained in it.” But it is not their duty by 
adhering to the strict letter of a will so to con- 
strue general words as in the absence of clear & 
unambiguous language to impute to testator an 
unreasonable intention (per Cur.). — McGibbon v. 
Abbott (1885), 10 App. Cas. 653 ; 34 L. J. P. C. 
39 ; 54 L. T. 138, P. C. 

3761. .] — The rule in favour of putting on a 

settlement or will making a provision for a family 
such a construction as will give the children inde- 
feasible interests on their attaining twenty -one, 
is only a rule of construction to be applied in con- 
struing ambiguous words, & not a positive rule 
which will modify the effect of plain words. 

If testator makes in clear terms an unreasonable 
disposition we cannot help it, & we cannot make a 
will for him. All rules of construction are simply 
rules to be applied where there is no definite 
expression of intention in the instrument. If there 
is, you do not want any rule of construction. 
Even when it has been laid down as a rule that 
certain words have a particular meaning, still, if 
there is any expression in the will which shows 
that testator intended to use them in a different 
sense, we must give them the meaning which he 
has shown that he intended them to bear. Rules 
of construction are only intended to aid us where 
there is ambiguity, & not to enable us to get rid 
of the express words of testator if expressed in 
clear language (Cotton, L.J .). — Re Hamlet, 
Stephen v. Cunningham (1888), 39 Ch. D. 426 ; 
58 L. J. Ch. 242 ; 59 L. T. 745 ; 37 W. R. 245 ; 4 
T. L. R. 752, C. A. ; affg. S. C. sub nom. Rc 
Hamlet, Cunningham v. Graham, 57 L. J. Ch. 
1007. 

Annotations : — Ajpld. Rc Edwards, Jones v. Jones, [1906] 1 
Oh. f>70. Reid. Rc Roberta, Percival v. Roberts, 119031 
2 Ch. 200. 

3762. .] — The rule of the ct. is this, that if 

we find language in a will which is capable of being 
used in what 1 may call a primary & secondary 
sense, & if we find that the primary meaning if 
apjilied, gives a construction which would lead to 
the conclusion that the person using it is acting 
capriciously, & without intelligible motive & 
contrary to the ordinary mode in which men 
generally act in similar cases, then we may adopt 
the second (Stirling, J.). — Ix>cke v. Dunlop 
( 1888), 39 Ch. D. 387 ; 57 L. J. Ch, 1010 ; 59 L. T. 
683; 4 T. L. R. 712, C. A. 

3763 , .] — So far as taking any particular 

statement or any one passage is concerned, if 
you can infer anything reasonable from that 
statement itself, then you ought to do so, & if you 
can you may compare that reasonable inference 
with what seems to be manifestly apparent in 
other parts of the instrument (Lord Halsbury, 
C.). — Law Union & Crown Insurance Co. v. 
Hill, [1902] A. C. 203 ; 71 L. J. Ch. 602 ; 86 L. T. 
773, H. L. 


3764. .] — It may be well, however, before 

proceeding further to recall one rule of construc- 
tion, namely . . . where by acting on one interpre- 
tation of the words used we are driven to the con- 
clusion that the person using them is acting 
capriciously, without any intelligible motive, 
contrary to the ordinary mode in which men in 
general act in similar cases, there, if the language 
admits of two constructions, we may reasonably & 
properly adopt that which avoids these anomalies, 
even though the construction adopted is not the 
most obvious, or the most grammatically accurate 
(Stirling, L.J.). — Re Whitmore, Walters v. 
Harrison, [1902] 2 Ch. 66 ; 71 L. J. Ch. 673 ; 87 
L. T. 210, C. A. 

Annotations : — Refd. Rc Simmons, Dennison v. Orman 

(1902), 87 L. T. 694 ; Re Laing, Laing v. Morrison, [1912] 

2 Ch. 386 ; Re Walter, Turner v. Walter (1912), 66 Sol. Jo. 

632. 

3765. .] — Barraclough v. Cooper, No. 

3483, ante. 

3766. .] — Hordern v . Hordern, [1909] 

A. C. 210 ; 78 L. .T. P. C. 49 ; 100 L. T. 52 ; 
25 T. L. R. 185, P. C. 

3767. .] — Now, a priori it is in the highest 

degree improbable, if not impossible, that a 
rational testator should give or devise property to 
a child & his or her children as a class or so as to 
make them take not in succession, but concur- 
rently . . . upon the whole, then, there is, in my 
opinion, sufficient to enable me, or rather I should 
say to compel me, to adopt the more probable & 
natural construction (Joyce, J .). — Re Jones, 
Lewis v. Lewis, [1910] 1 Ch. 167 ; 79 L. J. Ch. 34 ; 
101 L. T. 549. 


Sect. 6. — CONSTRUCTION ACCORDING TO 
ORDINARY RULES OF GRAMMAR. 

3768. General rule — Ordinary rules of grammar 
apply .] — The grammatical construction of the will 
must prevail. — R ight d. Heird v. Saunders 
( 1804), 1 Smith, K. G. 135. 

3769. .] — Grey v. Pearson, No. 3502, 

ante. 

3770. .] — Roddy v. Fitzgerald, No. 

3617, ante. 

3771. — .] — Re Harrison, Turner v. 

Hellakd, No. 3684, ante. 

3772. .] — Re Wilijams, Gregory v. 

Muirhead (1913), 134 L. T. Jo. 619. 

3773 . . Will in foreign language.] — 

This is a will in the French language ; but I appre- 
hend that the grammatical rules of construction 
are applicable to a will whatever may be its 
language (Kekewicii, J.). — Re Harman, Lloyd v . 
Tardy, [1894] 3 Ch. 607 ; 03 L. J. Ch. 822 ; 71 
L. T. 401 ; 8 R. 549. 

Annotation : — Refd. Re Scholefleld, Scholelleld v. St. John, 
Re Young, Smith v. St. John, [1905] 2 Ch. 408. 


Sect. 7 . — CONSTRUCTION ACCORDING TO 
PREVIOUS LEGAL DECISIONS. 

3774. How far considered.] — Doe d. Long v . 
Laming, No. 3566, ante . 

3775. .] — Smith v. Coffin (1795), 2 Hy. BI. 

444 ; 126 E. R. 641. 

Annotations : — Folld. Doe d. Penwarden v. Gilbert (1821), 3 
Brod. & Bing. 85. Refd. Monk v. Mawdsley (1827), 1 


PART XVI. SECT. 7. 

3774 i. How far considered .} — No one 
would doubt that, short of absolute 
necessity to do otherwise. It is desirable 
to adopt a view which subjects to the 
same rules things which produce sub- 


stantially the same results though in 
different ways . — He Malin, National 
Trustees, etc., Co., Ltd. v. Louqh- 
nan, [1912] V. L. R. at p. 263 — 
AUS. 

3774 ii. .) — In general, no aid in 

the construction of a will can be 


derived from reported decisions which 
do not establish a principle but simply 
seek to apply an established principle 
to a particular document . — Re Walker 
(1924), 56 O. L. R. 517.— CAN. 

8774 ill. .] — Ashton v. Adam- 

son (1841), 1 Dr. & War. 198.— IR. 
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Sim. 286 ; Wiloo v . Wilce (1831). 7 Bing. 664 ; Ackers v. 

Phipps (1835), 9 Bli. N. S. 430. Mentd. Goodrlght d. 

Fowler & Burton t?. Forrester (1807), 8 Fast, 552 ; Clark 

v. Calvert (1819), 8 Taunt. 742 ; Mlcholl v. Hughes (1830), 

6 Bing. 689 ; Kearney v. Carstairs (1831), 2 B. & Ad. 71G : 

Beckham v. Drake (1849), 2 H. L. Cas. 579. 

3776. .] — I should be very sorry to decide 

one case of this kind by another of the same kind, 
unless, on comparison, the two were found pre- 
cisely alike (L)allas, C.J.). — Doe d. Penwarden 
v. Gilbert (1821), 3 Brod. & Bing. 85 ; G Moore, 
C. P. 2G8 ; 129 E. R. 1214. 

Annotations : — Refd. Gully v. Exeter (Bp.) (1827), 4 Bing. 

290 : Monk v. Mawdsley (1827), 5 L. J. O. S. Oh. 149 ; 

Bradford v. Belford (1828), 2 Sim. 264 : Wilce v. Wilce 

(1831), 7 Bing. 664 ; Doe d. Hickman v. Hoslowood (1837), 

6 Ad. & Kl. 167 ; Doed. Roberts v. Roberts (1841), 7 M. & W. 

382 ; Doe d. Nixon v. French (1850), 15 L. T. O. S. 93. 

3777. .] — Doe d. Smith v. Fleming, No. 

4397, post. 

3778. .] — The cases referred to are valuable 

A important, but the ct. must look at the expres- 
sions A context, with reference to the whole scope 
A object of testator, in order to see what lie 
intended. Unless the limitations A expressions 
are identical, one man’s will cannot control 
another’s (Sir J. Romilly, M.R.). — Cormack v. 
Porous (1853), 17 Beav. 397 ; 51 E. R. 1087. 

3779. ,J — In construing this will, I am not 

tied down by any part icular expressions to bo found 
in other cases (for the terms in one will form but a 
very inaccurate test of the meaning of expressions 
to he found in others) ; but 1 may, however, look 
to the construction which the ct. has put upon 
words of a similar desciiption in other cases 
(Romilly, M.R.). — Hood v. Clapiiam (1854), 19 
Beav. 90 ; 24 L. J. Ch. 193 ; 24 L. T. O. S. 20G ; 
1 Jur. N. S. 78 ; 3 W. R. 78 ; 52 E. R. 282. 

Annotation Refd. lie Warchaw, Warchom v. Brew in 

(1912), 81 L. J. Ch. 578. 

3780. .J— Drey v. Pearson, No. 3502, 

ante. 

3781. .j — Our duty is to ascertain not what 

testator may be supposed to have intended, but 
the meaning of the words he has used, A. those we 
must construe according to their ordinary A 
grammatical sense, unless some obvious absurdity, 
or some repugnance or inconsistency with the 
declared intentions of the writer, to be collected 
from the whole instrument, followed from it, or, 
it may be added, some inconsistency with the 
subject on which tin* will is meant to operate, A 
then the sense might be modi lied so as to avoid 
those consequences, but no farther. . . . Doubt- 
less we are bound by decided eases for the sake of 
obtaining as much certainty in the administration 
of the law as the subject is capable of. But when 
the decision is not upon some rule or principle of 
law, but upon the meaning of words in instruments 
which differ so much from each other, A when the 
proper construction is so vaiied by the particular 
circumstances in each case, it seldom happens 
that the words of one will form any guide for the 
construction of words resembling them in another 
(Lord Wensleydale). 

It is a familiar rule of construction, that in inter- 
preting wills the import of particular expressions 
may be restricted or enlarged by the context of the 
instrument, A that a ct. of justice must read the 
language used in the sense in which it appears 
that testator used it. For this purpose the ct. is 
not only authorised, but is bound to place itself 
as far as possiblo in the situation of testator when 
the will was made, A to expound the bequests 
which are contained in it by the light afforded by 
the surrounding circumstances (Lord Jxings- 
down). — Slingsby v . Grainger (1859), 7 IT. L. 
Cas. 273 ; 28 L. J. Ch. GIG ; 5 Jur. N. S. 1111 ; 

j. — VOL. xli v . 


11 E. It. 109, H. L. ; affg. S. 0. sub nom . Grainger 
v. Slingsby (1856), *8 De G. M. & G. 385, 
L. JJ. 

Annotations : — Refd. White v. Biroh (1867), 36 L. J. Ch. 

174 ; Hardwick v. Hurdwick (1873), L. R. 16 Eq. 168 ; 

Keogh v. Keogh (1874), 22 W. R. 508. 

3782. -.] — Wo are to construe this will not 

according to the meaning to be put on it if left to 
ourselves to determine it, but to see what construc- 
tion has been put on wills containing almost the 
same words as the will in question (Bramwell, B.). 
—Thorpe v. Tiiorpe (1862), 1 II. & C. 326 ; 32 
L. J. Ex. 79 ; 8 Jur. N. S. 871 ; 10 W. R. 778. 

3783. -.] — You cannot often look usefully 

at the construction of one will to enable you to 
interpret another will, but when the wording is 
precisely similar as in this case I do not see that the 
authority of a prior decision is less binding in this 
case than in any other (Page Wood, V.-C.). — 
Lightfoot v. Burstall (1863), 1 Hem. & M. 54G ; 
3 New Rep. 112 ; 33 L. J. Ch. 188 ; 9 L. T. 711 ; 
10 Jur. N. 8. 308 ; 12 W. R. 148 ; 71 E. R. 
239. 

Annotations: — Consd. Orawshaw v, Crawshaw (1880), 14 

Ch. D. 817. Refd. lie Barker’s Estate, Hetherington v. 

Longrigg (1880), 15 Ch. 1). 635 ; lie Savage’s Trusts 

(1880), 50 L. J. Ch. 131 ; lie Rhoades, Lane v. Rhoades 

(1885), 29 Ch. ]). 142 ; lie BaJJance, Balance v. Lamphier 

(1889), 42 Ch. D. 62 ; lie Palmer, Palmer v. Answortk, 

11 893 J 3 Ch. 369. 

3784 . .] — Re Ingle’s Trusts, No. 4714, 

3785. ■ .’] — The ct. deprecates the citation 

of authorities in cases of wills unless to lay down 
some general principle or to explain some technical 
expression. — W aring v. Currey (1873), 22 W. R. 
150. 

3786. — .] — Wake v. Yarau, No. 3475, 

ante . 

3787. — -Singleton v. Tomlinson, No. 
3178, ante. 

3788. — — I do not intend to go through tho 
cases which have been cited . . . but I will say 
this, that they are no further a guide to another 
tribunal in deciding a case upon this subject than 
any cases of construction are a guide to a ct. of 
construction on another instrument, that is to say, 
they help the ct. in considering what tho true 
meaning of words & phrases may be, but lay down 
no absolute rule which prevents the ct. of construc- 
tion arriving at its own conclusion from the words 
used irrespective of tho actual authority of the 
decided cases not being decisions upon the same 
instrument or the same words (Jessel, M.R.). — 
lie Athill, Athill v. Atiiill (1880), 16 Ch. D. 
211 ; 50 L. J. Oh. 123 ; 43 L. T. 581 ; 29 W. R. 
309, C. A. 

Annotation : — Mentd. lie Pimm, Sharpe v. Hodgson (1904), 

91 L. T. 190. 

3789. • .] — (1) I do not know that the law 

affords any presumption whether a testator intends 
to benetit those who are related to himself in the 
strict sense, or related to his wife. 1 do not know 
that the law presumes that he means to make a 
provision for those in respect of whom it may be 
said they are connected by blood, although not in 
every link of the pedigree, by wedlock. Tho law 
makes no presumption, I believe, upon the subject 
(Lord Halsbury, 0.). 

(2) Oases of construction are useful when they 
lay down canons or rules of construction, A they 
are useful when they put an interpretation on 
common forms — whether in deeds, wills, or mer- 
cantile documents (Lindley, L.J.). 

(3) I do not desire to express my meaning other- 
wise than to use the language of Lord Cairns in HiU 
v. Crook, No. 3936, post. . . . “ If you find that that 
is the nomenclature used by testator, taking his 

o o 
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Sect. 7 . — Construction according to previous legal 
decisions. Sects. 8 <fc 9 : Sub-sect. 1, A.] 

will as the dictionary from which you are to find 
the meaning of the terms that he has used, that is 
all which the law, as I understand the cases, 
requires.” It seems to me that that is a very 
simple test (Lord Halsbury, C.). — lie Jodrell, 
Jodrell v. Seale (1890), 44 Oh. P. 590 ; 59 
L. J. Oh. 538 ; 03 L. T. 15 ; 38 W. R. 721, 0. A. ; 
affd. sub nom. Seale-Hayne v. Jodrell, [18911 
A. C. 304, H. L. 


AiuwUiiwns :—As to (1) Refd. lie Dcaldn, Starkey v. Eyres, 
[1894] 8 Gil. a65. As to ( 2 ) Refd. lie Green, Bath r. 

1 Ch. K4 • Be Winn, Burgess v. Winn 
O^l ®)» 86 L. J. Ch. 124. As to (3) Apld. In the Goods of 
Ashton, [1892] P. 83. Consd. lie Deukin, Starkey v. 
Eyre®, [1894] 3 Ch. 565 : lie De Wilton, De Wilton v. 
Monteflore, [1900] 2 Ch. 481. Refd. lie Joans, Upton v. 
??£££ (1895), 13 li. 627 ; lie Cozens, Miles ?>. Wilson, 
[1903] 1 Ch. 138 ; lie Kiddle, Gent v. Kiddle (1905), 92 
L. T. 724 ; lie Corsellis, Freeborn v. Nupper, 11906] 2 
Ch. 310 ; He HelJiwcll, Pickles v. Ilelliwell, [1916] 2 Ch. 
5 80- Generali)/, Refd. He Gue, Smith v. Gue, [1802] 
W. N. 132 ; He Lowe, Danily v. Platt (1892), 61 L. J. Ch. 
415; He Stone, Baker v. Stone (1895), 12 R. 415; He 
Parker, Parker i\ Osborne, [1 897] 2 Ch. 208 ; He Wood, 
Wood v. Wood, [1902] 2 Ch. 542 ; lie Winn, Burgess v. 
Winn (1916), 86 L. J. Ch. 124. 


3790. .] — Re Blantebn, Lowe v . Cooke, 

[1891 JW. N. 54, C. A. 

Annotation : — Apld. He Sanford, Sanford v. Sanford, 119011 
1 Ch. 939. 


3791. .] — He Morgan, Morgan v. Morgan, 

No. 3577, ante. 

3792. .] — I do not propose to follow the 

fallacious course . . .of looking at the authorities 
lirst & then seeing how this will differs from them. 

1 propose to examine the will lirst A put my owm 
interpretation on it A then to see w hether there is 
any principle to be derived from the eases which 
renders it necessary for me to qualify or alter that 
interpretation (Sarjant, J.)—Rc Williams, Met- 
calf v. Williams, [1914] 1 Ch. 219 ; S3 L. J. Ch. 
255 ; 110 L. T. 00 ; 58 Sol. Jo. 198 ; affd., [1914] 

2 Ch. 01, C. A. 

Annotatums Refd. Tie Kirk, Wet hey r. Kirk (1915), 85 
L. J. Ch. 1H2 ; lie Brown, Leeds v. Spencer, [191 7] 2 Ch. 
232 ; lie Uayner, Couch t\ Warner (1925), 134 L. T. 

1 * J • 


3793. Authorities with reference to real 

property.] — (1) No doubt there are authorities 
with reference to real property that are binding 
upon us (Jessel, M.R.). 

(2) You require a context of a different character 
to show that testator has made a mistake in writing 
one word for another from what you do w hen you 
wish to ascertain which of two meanings that the 
word properly bears is to be affixed to it (Jessel, 
M.R.). — Morgan r. Thomas (1882), 9 Q. B. p. 
043 ; 51 L. J. q. B. 550 ; 47 L. T. 281 ; 31 W. R. 
100, C. A. 

Annotation : — j s to (2) Refd. R. r. Westminster Assmt 
Com., R. v. Islington Assmt. Com., [1917J 2 K. I). 
215. 

3794. Previous decision on same will.] — 

Where the ct. has construed a will for the purpose 
of determining the title to a fund passing under 
the will, A the same question of construction is 
raised aft ei-wards in regard to another fund 
passing under the same will, the ct. is bound by 
the precedent created by its former decision . — Hr 
Lart, Wilkinson v. Blades, [1890] 2 Ch. 788; 


05 L. J. Ch. 846 ; 75 L. T. 175 ; 45 W. R, 27 ; 40 
Sol. Jo. 053. 

Annotation: — Mentd. He King, Jackeou v. A.*G., [1917] 2 
Ch. 420. 


Sect. 8 . — CONSTRUCTION UT RES MAGIS 
VALEAT QUAM PEREAT. 

3795. General rule.] — Where words are capable 
of a twofold construction even in the case of a 
deed, A much more of a will# it is just A reasonable 
that such construction should be received as tends 
to make it good (Lord Talbot, C.).— Atkinson 
v. TTutchiN80N (1734), 3 P. Wms. 258 ; 2 Eq. Cas. 
Abr. 294 ; 24 E. R. 1053, L. C. 

Annotations : — Consd. O’Malioney v. Burdott (1874), L. R. 

7 11. L. 388. Refd. Sabbarton e. Sabbarton (1734), Cas. 

temp. Tall). 55 ; Bcauelerk r. Dormer (1742), 2 Atk. 308 ; 

Exol v. Wallace (1751), 2 Vcs. ben. 117 ; Sheppard v. 

Lessingham (1751), Amb. 122; Kelley v. Fowler (1768), 

Wihn. 298; Bigge v. Bensley (1783), 1 Bro. C. C. 187 ; 

Chandlers v. Price (1796), 3 Ves. 99 ; Lyon v. Mitchell 

(1816), 1 Madd. 467. 

3796. .] — Tiiellusson v. Woodford, 

No. 3571, ante. 

3797. ■ .] — Testatrix directed her trustees to 

settle her property# but in such a w r ay that some of 
the limitations would be void for remoteness : — 
Held : in carrying the direction into effect, the 
ct. w r ould modify the limitations, so as to make 
them consistent with the rules of law A equity. — 
Lyddon v. Ellison (1851), 19 Beav. 505 ; 24 
L. T. O. 8. 123 ; 18 Jur. 1000 ; 2 W. R. 090 ; 52 
E. R. 470. 


Annotation: — Mentd. Tie White, White r. Edmond, [1901] 
1 Ch. 570. 


3798. .] — -There is a maxim to which I 

hold, perhaps as strongly as any one. that, if 
possible, you should construe a will ut res mag is 
valeat quam pereat (Peakkon, J.).— Von Bkock- 


dobff v. Malcolm (1885), 30 Ch. p. 172; 55 
L. J. Ch. 121 ; 53 L. T. 203 ; 33 W. R. 931. 

Annotations : — Refd. He Cotton. Wood e. Cotton (1888), 40 
,He Paget, He Mtllor, Mcllor v. Mellor, (1898), 
He Milner, Bray r. Milner, [1899] 1 Ch. 563. 


Ch. D. 11 ; 
78 L. T. 72 


He Hickman, Stokes v. Rickman (1899), 80 L. r r. 518, 
lie Thompson, Thompson r. Thompson, [19061 2 ( Hi. 199 ; 
He Weston’s Settlmt., Neeves v. Weston, [19061 2 Ch. 
620 ; He Clarke’s Settlmt. Trust. Wanldyn v. Streutfeild, 
11916] 1 Ch. 467 ; He Paul, Public Trustee r. Reareo, [1921 ] 
2 Ch. 1 ; He blacks’ Settlmt., Hr Slack, Butt v. Slack, 
[ 1 923 ] 2 Ch. 359. Mentd. He Mackenzie, Bain c. Mackenzie, 
[1916] 1 Ch. 125. 


3799. .]■ -The rule is to construe a will ut 

res mag is valeat quant pereat A to give effect so 
far as possible to all the words used by testator 
(Kay, J.).— Re Pounder, Williams v. Pounder 
(188G), 50 L. J. Ch. 113 ; 50 L. T. 104. 

Annotations : — Refd. He Jones, Richards v. Jones, [1898] X 
Ch. 438 ; lie Sanford, Sanford v. Sunford, [1901] 1 Ch. 
939. 


3800. .] — If the ct. were to construe this 

to be an absolute gift to the wife, the clause “ so 
that my said wife may have full possession,” A so 
on, would be rendered ineffective A what follows 
v oid A inoperative. The rule is to construe a w T ill 
ut res mag is valeat quam pereat , A to give effect so 
far as possible to all the words used by testator 
(Joyce, J.). — Re Sanford, Sanford v. Sanford, 
[1901] 1 Ch. 939; 70 L. J. Oh. 591; 84 L. T. 
450. 


Annotation : — 
13. 


Roberta v. Thorp (1911), 56 Sol. Jo. 


PART XVI. SECT. 8. 

3795 i. General rule .] — In dealing with 
the meaning of words in a will which 
are doubtful the ct. is entitled, even in 
a question of remoteness, to give 
weight to the consideration that it is 


better to effect u ate rather than 
destroy the intention of testator. — 
Re Hobson \s Will, Hopson v. Hhaiu*. 
[1907] V. L. R. 724. — AUS, 

3795 ii. .] — The ct. should so 

construe the will that effect may be 
given to the bequest, if it is possible 


to do so, rather than to declare it void 
for uncertainty A r . so defeat testator's 
intention. -ill Estate, 

1 D. L. It. 15 ; [1924] 1 W. W. R. 1 , 34 
Man. L. It. 41 .—CAN. 

r , A 1 * — He. McCLENNAN, 

[1925] 1 D. L. It. 915. — CAN. 
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Presumption against intestacy.]— gee Sect. 9, 
sub-sect. 1, post. 

Presumption in favour of legality.] — See Sect. 9, 
sub-sect. 2, post. 


Sect. 9.— PRESUMPTIONS. 

Sub-sect. 1. — Presumption against Intestacy. 


A. General Rule. 

3801. Will construed to avoid intestacy.] — 

Anon. (1573), Jenk. 239; 115 F. R. 167. 

3802. .] — Favourable construction is to be 

always given to wills, according to the intent of 
the devisor, A no part of a will shall be liolden void, 
if by any means it may take effect ; then here it 
appeareth, that his meaning was, that upon these 
words everything should pass to the devisee con- 
cerning the said manor of F. ; for otherwise, the 
words of the manor of F. should bo void & 
frivolous, which shall not be in a will, if any 
reasonable construction can be (Gawdy, J.).- - 
Inchley A Robinson’s Case (1587), 2 Leon. 41 ; 
74 F. R. 342 ; sub vom. Jersey v. Robinson, 
Owen, 88. 

Annotation Mentd. Chandler v. Roberts (1 770), 1 Dong 1 . 
K. IE 58. 


3803. .] — R. made his wife extrix., A 

devised to her the use of Ids table plate for life, A 
after to C ., his grandson ; but made no disposition 
of the surplus of bis personal estate. Parol 
evidence was admitted, that testator intended his 
wife should have the surplus to her own use ; it 
being only to rebut the construction of a ct. of 
equity, which would create a resulting trust, A 
make the extrix. a. mere trustee for the next of 
kin.— Beaufort (Dowager Duchess) e. Gran- 
ville (Lvdy Dowager) (1710), 3 Rro. Bail. Cas. 
37 ; 1 F. IL IBM, 11. L. ; rrvsg. S. C. .sub 
nmn. 0 kanvillk (Lady Dowager) r. Beaufort 
jjsr Duchess) (1709). 1 P. Wins. 111. 


L. r, 

A nnotations Refd. C'olosworth v. Brnngwin 0 711), Free. 
Ch. 323 Farrington v. Knightly (1721), 1 P. Wins. 
Enshllcld v. Carelosse (1722), 9 Mod. Bop. 9 ; Fowler v. 
Fowler (1735), 3 i\ Wins. 353; Nowstead r. Johnston 
(1740), 2 At-k. 45 ; Willis r. Brady (1740), Barn. Ch. 04 ; 
Southcot r. Watson (1745), 3 At.k. 22(1 ; Cioyne (Bp.) r. 
Young (1750), 2 \ r os. Son. 01 ; Bake ?\ Lake (1751), Ainb. 
12G ; Bowker v. Hunt or (1783), 1 Bro. C. C. 32S ; Nourso 
v. Finch, Hornsby i\ Finch (1703), 4 Bro. C. C. 230; 
Clennel) v. Lewthwaito, Thornton i\ Trot y (1701), 2 Yes. 
4 05; Dicks v. Lambert (1 700), 4 Vcs. 725. Mentd. 
Hatton v . Hatton (1 720), l Barn. K. B. 277. 


3804. .] — Testator’s sotting out in his will 

to give A dispose of his worldly estate is a strong 
pi oof that he intends to dispose of the inheritance 
of his lands, when there are sufficient words in the 
following parts of the will for that purpose; the 
words estate at such a place, or in such a place, 
may carry a fee. The w hole complexion of a will 
ought to be considered. 

Now, although the word estate may, in common 
speech, not mean an inheritance ; \et it is clear 
he has meant it so here ; A then taking it in that 
proper legal sense it will be a complete disposition 
of the whole : whereas, taking it to carry but an 
estate for life, there w ill he a chasm, an incomplete 
disposition ; since half must descend to this very 


Thomas, A the other half to the other co-heirs, 
as hath been before observed (Lord Talbot, C.).-~- 
Tkbetson v. Beckwith (1735), Cas. temp. Talb. 
157 ; 25 F. R, 714, L. 0. 

Annotations: — Consd. Bailis v. Gale (1750), 2 Ves. Sen. 48. 
Apld. Doe d. Small v. Allen (1800), 8 Term Hep. 497. 
Consd. Petti ward r. Prescott (1802), 7 Ves. 541 ; Bowen 
v. Lewis (1H84). 9 App. Cas. 890. Refd. Tnfnell v . Pago 
(1740), 2 Atk. 37 ; Goodwyn t\ Goodwyn (1749), 1 Ves. 
Sen. 220 ; Macarec v. Tall (1753), Amb. 181 ; Goodrigbt 
d. Baker v. Stocker (1792), 5 Term Rep. 13; Doe d. 
Spearing v. Buckner (1796), 6 Term Hep. 010 ; Doe d. 
Child v. Wright (1798), 8 Term Hep. 04 ; Hoe d. Child v. 
Wright (1800). 7 East, 259 ; Lloyd v. Jackson (18G6), 35 
L. J. Q. B. 188. 

3805. - -,] — The ct. wdll prevent an intestacy 

if possible (Lord Northington, Ch).-- F ox 
Collins (1761), 2 Eden, 107 ; 28 F. R. 837, L. C. 
Annotation : —Apld. Douglas v. Fellows (1853), Kay, 114. 

3806. — .] — If none, of the children had sur- 

vived II., he would have died intestate ; a con- 
struction the ct. always endeavours to avoid 
(Lord Alvanley, M.R.). — Hoyle r. Hamilton 
( 1799), 4 Ves. 137 ; 31 E. R. 225. 

Annotations : — Refd. ltadeliffe v. Buckley (1804), 10 Ves. 
195 ; Doe d. Smith v. Webber (J818), 1 B. A Aid. 713 ; 
Alker v. Barton (1812), 12 L. J. Ch. 10 ; Stokes v. Heron 
(1845), 12 Cl. A Fill. 161. 

3807. J— (1) The literal A technical force 

of words in a will to ho counteracted by rational 
implication. 

(2) The object of it [the codicil] is to complete 
the disposal of his property ; but if his purpose 
were not to convert the devised est ates in question 


into personal estate, his codicil operates nothing, 
A he dies intestate as to the great bulk of his 
property (Leach, V.-Ch).— Vaugiiamp v. Bell 
(1822), 0 Madd. 343 ; 56 F. R. 1122. 

Annotation As to (1) Refd. Russel r. Buchanan (1834), 4 


Tyr. 381. 

3808. - 
ante. 

3809. 
ante. 

3810. 


-Langston v. Langston, No. 3650, 
Mokrall v. Sutton, No. 3610, 


,j — The ct. w r ill not, except as the 
very last resource, decide in favour of an intestacy 
for uncertainty. — Boys v. Bradley (1853), 10 
Hare, 389 ; 17 Jur. 159 ; 1 W. R. 143 ; 68 F. H. 
978 ; affd., 4 De (i. M. A G. 58, L. J J. ; affd. 
sid) now. Sayer v. Bhadly (1856), 5 II. L. Cas. 
8 1 3, 11 . L. 

3811. .] -My pvt impression is, that it 

was the share that was to he divided equally 
among their children, if none, the share would go 
to the husband, if living. If it means “ the share, 
no doubt he takes the fee in it. It is .argued that 
the last antecedent is “ the interest ” ; A, if so, 
it would only give the “ interest ” to the husband, 
if living. In that case it would create an intestacy 
after the death of the husband, which this ct. 
would be disposed to strive against (Romflly, 
M.R.). — Bentley v. Oldfield (1854), 19 Beav. 

ook . go XT T? qqg 

~3812. — — .] — To hold that the clause in ques- 
tion amounts to a revocation of those interests 
would be nothing less than to create an intestacy, 
a construction which the ct. would be most 
reluctant to adopt-. . . . Besides, there is this 
further objection to construing the codicil as 
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3801 i. B ill roust rued to aroid in- 
testacy.] — The ct. will always lean 
against intestacy, «Sr place itself in < hf 
place of testator at the time of making 
the will. — t ’ ha m .KM v. Kicmmll (1 878), 
1 N. 8. W. 8. C. It. N. 8. (Eq.) 1. — 
AUS. 

3801 ii. .]- Tlio words in a will 

being reasonably capable of two con- 
structions, ono of which created, while 


3801 iv. -.] — In construing a will 

the ct. will prevent an intestacy if the 
language will reasonably admit of 
that being done. — (J aie v. Moulton, 
40 N. S. H. 308 — CAN. 

3801 v. — — .1 — When there is a will 
executed in lawful form there is a 
presumption against intestacy in regard 
to any of testator’s property. — He 
Wylije Estate, [1920] 3 W. w. It. 
392. — CAN. 

o 


1 he other avoided an intestacy, the ct. 
adopted the latter. — H erbert r. 
Baluf.ky (1893), 14 N. S. W. 1,. R. 
321 ; 10N. S. W. W. N. 128.— AUS. 

3801 iii. .] — In eonstruihg a will 

of doubtful construction the ct. should 
presume that- testator did not intend 
to die oven partially intestate if such 
can be reasonably concluded from the 
will . Jic Baulky Estate, [1920] 1 
w. W. R. 428.— CAN. 


O O 
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amounting to a revocation of the estates devised 
by the will. A a substitution of fresh estates to 
vest at twenty-five. As regards all the estates 
by the will devised to testator’s nephews born 
after his decease, such a construction would have 
the singular effect ... of making them all void ; 
for, by cutting out four years of their interest after 
attaining twenty-one, it would bring the limitations 
to testator’s unborn nephews within the rule 
against perpetuities, by which the whole of such 
limitations would be void (Page-Wood, V.-C.). — 
Gosling v. Gosling (1859), John. 205; 5 Jur. 
N. 8. 910; 70 E. It. 423 ; subsequent proceedings , 
sub nom. Christie v. Gosling (1800), L. R. 1 
H. L. 279, H. L. 

Annotations: — Refd. Be Parry. Powell v. Parry (1889), 60 
L. T. 489 ; Be Johnston, Mills v. Johnston, 1 1 894 J 3 Ch. 
204; Wharton v. Mantennan, 11895] A. C. 186; Be 
Couturier, Couturier v. Shea, [19071 1 Ch. 470 ; Be Tre- 
vanion, Trevauion v. Lennox, [1910] 2 Ch. 538 ; ]{e 

Jeffery, Nussey v. Jeffery (1913), 110 L. T. 11 ; Portman 
v. Portman, [1922] 2 A. C. 473. 

3813. — — .] — To arrive at a construction 
which should declare that the wife took the whole 
absolutely would necessitate striking out of a 
whole set of clauses in the will. This would 
produce an intestacy which the ct. was always 
studious to avoid (Page-Wood, V.-C.). — Hake 
v. WE8TROPP (1861), 4 L. T. 578 ; 9 W. K. 689. 

3814. .] — The ct. always leans against an 

intestacy, & here I think the expressions used by 
testator amount to a gift of all liis property 
(Komili.y, M.R.). — Dobson r. Banks (1863), 32 
Beav. 259 ; 55 E. II. 102. 

3815. .] — Testator devised liis real estate 

to trustees, upon trust to settle it upon A. for life, 
with remainder to his children in strict settlement , 
with remainder to B. for life, with remainders 
over. The settlement was to contain a name A 
arms clause, which would make the estate sliift 
from the person failing to comply to the next 
remainderman in esse, but without prejudice to 
prior contingent estates. It was also to contain 
a clause which, in an event which happened, would 
make the estate go to such uses as the same would 
have gone to if the limitations in favour of A. had 
not been inserted. A. had no children Held : 
the whole will was inconsistent with an intention 
to die partially intestate, A B. was entitled to the 
rents of the estate during his life, or until A. 
should have a child, to the exclusion of the heir- 
at-law. — D’Eyncourt v. Gregory (1864), 34 
Beav. 36 ; 3 Kew Rej). 628 ; 10 L. T. 317 ; 10 
Jur. N. 8. 484 ; 12 W. K. 679 ; 55 E. R, 545 ; 
subsequent proecedings (1866), E. R. 3 Eq. 382. 

Annotation : — Apld. Be Couyngham, Cony ogham v. Conyng- 
ham, [1921] 1 Ch. 191. 

3816. .] — Testator, having two sons A five 

daughters, by his will directed the residue of his 
real A personal estates to be divided, as a mixed 
fund, into sevenths, A bequeathed one-seventh to 
one son, A another to the other son. Jie then 
bequeathed “ the remaining live-sevenths ” upon 
trust during the respective lives of his daughters, 
E., 8., Z., M., A H., to invest A pay the income 
into the proper A respective hands of his said 
daughters, again naming them, in equal shares 
for their separate use. He then, from A after 
the death of E., gave one-fifth of the fund to the 
children of E. ; A from A after the death of S., 
another fifth to the children of 8. ; from A after 
the death of Z., another fifth to the children, not 
of Z., but of M. ; A from & after the death of 
H., another fifth to the children of II. He further 
gave directions, until the “ part or share of the 
said trust moneys of the issue of any of my said 


daughters ” should become payable, to apply the 
same by way of maintenance. The ct., holding 
that a clause, giving to the children of Z. an 
interest in one-fifth of the trust fund similar to 
that which was given to the children of the other 
four daughters, A giving the children of M. a liko 
interest on the death not of Z. but of M., had been 
accidentally omitted, declared that the will must 
be read as if it contained the omitted clause. 

Now, no doubt tho mere letter of the will, or 
any other instrument, is not to be adhered to if a 
contrary signification can be suggested by the 
whole context of the instrument. The spirit is 
to prevail, A tho letter is not to be allowed to kill. 
That I take to be a plain, clear canon of construc- 
tion. There is the other rule which the ct. always 
acts upon, namely, not to impute to testator the 
intention of dying intestate. . . . There is not any 
case that can be referred to, that I know of, in 
which the mere letter lias been allowed to prevail 
over the plain sense of tho instrument (Bacon, 

V. -C .). — Re Redfern, Redfern v. Bryning 
(1877), 6 Ch. D. 133; 47 L. ,T. Ch. 17; 25 

W. R. 902 ; sub nom. Redfern v. Hall, 37 L. T. 
241. 

Annotations : — Refd. Moll or v. Daintroe (1886), 33 Ch. D. 

198 ; Be Dayrell, Hastie v. Dayrell (1904), 91 L. T. 373. 

3817. .1 — The ct. leans against intestacy A 

will, if possible, favour a construction which leads 
to a different result (Fry, J.). — Re SALTER, 
Farrant r. Carter (1881), 44 L. T. 603. 

3818. .] — In my judgment the gift to the 

trustees carries with it the undisposed -of profits. 
If not, there would be an intestacy against which 
tho ct. always leans (Fry, J.). — Re. Henton, 
IIenton r. Henton (1882), 30 W. R. 702. 

3819. .] — Re Harrison, Turner v. Hel- 

LARD, No. 3684, ante. 

3820. .] — ( 1 ) The first rule is this ; if all t he 

terms of description fit some particular property, 
you cannot enlarge them by extrinsic evidence, so 
as to include anything which any part of those 
terms does not accurately lit. ’That is the first 

%r 

rule, but then the second rule is : if the words of 
description whim examined do not fit with accu- 
racy, A if there must be some modification of some 
part of them in order to place a sensible construc- 
tion on the will, then the whole thing must be 
looked at fairly in order to see what are the leading 
words of description, A what is the subordinate 
matter, A for this purpose evidence of extrinsic 
facts may be regarded (Ciiitty, J.). 

(2) In the first place there was a residuary 
devise, A as has often been pointed out, A as 
the Ct. of Appeal has lately appointed out in Re 
Harrison , Turner v. Hellard , No. 3684, ante, it is a 
matter of some importance in construing a will to 
see whether the construction which is offered does 
or does not result in an intestacy. The present 
Master of the Rolls has expressed his opinion in 
regard to that point, speaking of it as a golden 
rule, that you ought, if possible, to read the will 
so as to lead to a testacy A not to an intestacy 
(Chitty, J.). — Re Bright-Smitii, Brigiit-Smith v . 
Bright-Smjtii (1886), 31 Ch. D. 314 ; 55 I.. J. Ch. 
365 ; 54 L. T. 47 ; 34 W. R. 252 ; 2 T. L. R. 230. 

3821. .] — The first question is as to tho 

interest taken by the wife ; does she take a life 
interest determinable on remarriage in one-ninth 
only of the residue, or in the whole ? We think in 
the whole, A that there would be great difficulty 
in giving any other construction to the words, for 
we cannot think that testator intended to create 
a class of whom his widow would be one, A unless 
you read the clause as creating a joint tenancy, 
which would be impossible if the wife takes a life 
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interest while the children take absolutely, there is 
an intestacy as to the wife’s share after her death 
(Vaughan Williams, L.J.). — Be Mouse, Mouse v. 
Morse (1902), 46 Sol. Jo. 280, 0. A. 

3822. .] — Kirby-Smith v. Parnell, No. 

3476, ante. 

3823. Property not acquired at date of will.] 

— Although there is a presumption against a person 
who makes a will dying intestate as to any part of 
the property which he has, that presumption is 
not so strong as regards property which lie has not ; 
A which, as far as we know he has no intention of 
acquiring (Jessel, M.K.). — He Methuen A 
Blore’s Contract (1881), 16 Oh. I). 696 ; 50 
L. J. Oh. 464 ; 44 L. T. 332 ; 29 W. R. 650. 

3824. Conflict between gifts In same will — 
Whether presumption applicable.] — I get no assist- 
ance from the usual extrinsic circumstances, or 
from putting myself in his arm chair, because 
unfortunately the subject-matt er on this particular 
dispute was not in existence at the time that he 
made his will. Nor is there assistance to be de- 
rived from the inclination of the ct. to avoid 


intestacy, because it is not a case between testacy 
A intestacy, but between two gifts in the same 
will. Nor is there any assistance to be derived 
from the man’s natural desire to provide for 
persons having a claim on him as compared with 
st rangers, because it is a case between the children 
of his brothei*, the daughters A the sons (Farwjsll, 
J.). — lie Price, Price v. Newton, [1905 1 2 Ch. 55 ; 
74 L. J. Ch. 437 ; 93 L. T. 41 ; 53 W. R. 600. 


Annotation : — Reid. lie. Derbyshire, AVebb v. Derbyshire, 
[1900! 1 Ch. 135. 


B. Intention of Testator. 

3825. Expression of intention to die testate — 
Introductory words as evidence of intention.] — 

Ibbetson v. Beckwith, No. 3801, ante. 

3826. — .] — Very little inference of inten- 

tion can be drawn from mere formal words of 
introduction ; though we certainly lind them in 
some cases called in aid to show that a man did 
not mean to die intestate as to any part of Ids 
property ; A the making a will at all may also he 
used as affording such an inference (Lord Ellen- 
bokouhh, (’..I.). — Doe d. Wall r. Eanglands 
( 1811), 14 East, 370 ; 104 E. It. 01 1. 

Annotations: — Consd. Bocoek r. Lincoln (Bp.) (1821), 3 

Broth & Bing. 27. Reid. Doe d. Bunny r. Bout (1810), 2 

Marsh. 397 : Doo d. Morgan r. Morgan (1827), 6 B. N O. 

512 ; Doe d. Evans i\ Evans (1839), J Per. Dav. 4 72 ; 

Midland Counties By. v. Os win (18 1 1), 1 Coll. 71 ; Doe d. 

Haw v. Earles (1840). 15 M. <Sc W. 450 ; Ludlow v. Steven- 
son (1854), 23 L. T. O. S. 294 ; Meeds v. Wood (1854), 19 

Beav. 215 ; (Jyett Williams ( J 802 ), 2 John. H. 4 29 ; 

Smyth v. Smyth (1878), 8 Ch. D. 501. 

3827. .] — A. devised all his real estate to his 

son B. A his issue, remainders over ; A directed the 
residue of his personal estate to he laid out in land, 
& settled to the same uses as he had devised his 
real estate. B. died without issue, before this resi- 
due was laid out : — Held : his exor. was not entitled 
to it, but that it should be invested in the purchase 
of lands, pursuant to testator’s will.-- -Bucking- 
hamshire (Duchess) r. Sheffield (1737), 3 Bro. 
Pari. Cas. 148 ; 1 E. R, 1234, 11. 1,. 

3828. .] — Testator gives to his heir-at-law 

for life, remainder to R. for life, A to his first A 


other sons, remainder to S. A W. for their joint lives, 
A to the survivor of them, the survivor is only to 
take an estate for life. 

It is clear testator intended to exclude the heir- 
at-law to a certain extent A where testator has 
manifested an intention of devising an estate to 
a certain length, there is an end of the claim of the 
heir-at-law except upon the construction of the 
devise (Eyre, B.).— Awse v. Melhuish (1780), 
1 Bro. C. C. 519 ; 28 E. R. 1273, L. C. 

Annotation : — Refci. Hoare v. Byng (1844), 10 Cl. & Fin. 

508. 

3829. .] — Passey v. Hemming (1812), 1 

Phillim. 438, n. 

Annotations: — Distd. Moore v. Moore & Metcalf (1817). 1 

Phillim. 40G. Refd. Cutto t\ Gilbert (1854). 1 Ecc. & Ad. 

417. 

3830. -.] — Hawkes v. Hawkes (1828), 1 
Hag. Ecc. 321 ; 162 E. R. 599. 

A nnotation : — Refd. Francis v. Grover (1845), 5 Haro, 39. 

3831. .] — The will contained the clauses 

following : — “ Let my debts be paid. Let all my 
goods A chattels be sold, A the fund accumulated, 
except so far as is needed for the comfortable 
settlement of the family, except £200 a year to be 
laid by as a marriage portion for my daughter A. 
My son It 1 , is heir to the whole real estate ” : — 
Held : the above directions were void for uncer- 
tainty, A testator was to be taken to have died 
intestate, both as to his real A personal estate. — 
Jackson v. Craig (1851), 20 L. J. Ch. 204; 17 
L. T. (). S. 207 ; 15 Jur. 811. 

3832. .] — Testator gave his property to his 

wife for life, A “ if he should survive her ” (which 
did not happen), he ordered a sale, A gave tho 
produce amongst his sisters : — Held : the power of 
sale A the gift of the produce took effect on the 
death of the wife, although testator did not survive 
her.— -Tuer r. Turner (1854), 18 Beav. 185 ; 52 
E. R. 73 ; subsequent proceedings (1855), 20 Beav. 
560. 

3833. .] — Testator said he proposed to 

bequeat h his residue by a codicil, “ or otherwise 
to allow the same to go to his next of kin according 
to the statute for the distribution of the estate of 
intestates.” lie made no codicil: — Held: he 
died intestate as to the residue, A his widow took 
her share thereof. — -A sii v. ASH (1863), 33 Beav. 
187 ; 9 L. T. 673 ; 10 Jur N. S. 142 ; 12 W. R. 
189 ; 55 E. R. 338. 

3834. .] — Webber v . Stanley, No. 3472, 

ante. 

3835. .] — (1) You are to construe a will 

according to the intention of testator, as it is to be 
collected from the language A the dispositions con- 
tained in the will ; A you must construe the lan- 
guage according to its simple meaning, provided you 
are not deterred from so doing by some inconsist- 
ency or repugnancy, or some palpable absurdity, 
that is the result of following the literal meaning 
(Lord Westbury). 

(2) We should entirely defeat the intention of 
this testator, which plainly was to make a complete 
disposition of the property, if we adopted a con- 
clusion which would leave that intention baffled, A 
end in having it declared that there was an 
intestacy (Loud Westbury). — -Edgeworth v . 


PART XVI. SECT. 9, SUB-SECT. 1.— B. 

3827 1. Expression of intention to die 
testate .] — There is a presumption that 
testator does not intend to die intestate 
as to any part of Ids property ; A 
there is a well-settled rulo that any 
language which testator uses which 
reasonably may bo treated as an 
expression of ids intention as to the 


disposition to be made of his proporty, 
is defective to dispose of it in tho 
manner indicated, —lie. Our (1917), 
40 O. L. R. 567 ; 13 O. W. N. I SL - 
OAN. 

3827 ii. .1 — Miller Estate 

(1916), 34 W. L. R. 620 ; 30 W. W. R. 
64 5. —CAN. 

3827 iii. .]— A testator ’b intention 


must be gathered from the words of tho 
will. If there is notliiug there to show ho 
intended to dispose of his whole estate 
the rule that the ct. leans to a con- 
struction which operates as a oomplete 
disposition rather than to one which 
results in a partial intestacy does not 
apply . — He Brown Estate, [1920] 2 
\V. W. It. 226.— CAN. 
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Sect. 9. — Presumptions: Sub sect. 1, B ., C ., 7). 

Edgeworth (1869), L. R. 4 II. L. 35 ; 17 W. R. 
714, IT. L. 


Annotation : — Generally, Reid. Be Sanforth’s Will, [1901] 
W. N. 152. 


3836. 


— I)., by his will, gave all his pro- 


perty to his exor. upon trust for the purposes of his 
will, & after gifts of £300 to a daughter, & five 
shillings a week to his son, J. I)., bequeathed the 
remainder of his property “ 6c any other property 
of which I may die possessed, & I nominate k 
appoint my son, R. D.,” sole exor. ; but testator 
omitted to say to whom he bequeathed the re- 
mainder : — Held : testator had failed to express 
his intention Sc there was an intestacy as to the 
residuary real Sc personal estate. — Driver v. 
Driver '( 1874), 43 J;. J. Ch. 279. 

3837. .] — Testator made a will in 1859, A 

died in 1862. The will was registered within 
three months of testator’s death, but was never 
proved, Sc was said to have been lost the same day 
as it was registered by the person who took it to 
the registry. The memorial of registration 6c 
affidavits filed showed that the will related to 
certain real property of testator, but there was no 
evidence that it dealt with his personalty. Upon 
the next of kin applying for administration with 
copy of the will annexed as contained in the memo- 
rial of registration i—Held : as there was evidence 
that the will dealt with realty, 6c as there was no 
evidence that the will related to personalty, 
deceased must be presumed to have died intestate, 
except as to his real estate, 6c the next of kin were 
only entitled to administration as upon an intes- 
tacy. — Jn the Goods of Attlay (1892), 67 L. T. 
502. 


3838. .] — Where husband Sc wife by mutual 

will directed their exors. to sell testator’s estate as 
soon as convenient after testator’s death without 
specifying a date for payment of legacies directed 
by testator 6c so soon after the death of testatrix 
as may be to pay the legacies directed by her : — 
Held : bv the true construction of the w ill testa- 
tor’s legacies were payable at his death. ’The 
intention to dispose of everything was apparent Sc 
the words did not necessitate the suspension of 
payment of testator’s legacies with consequent 
intestacy as to the resulting income. — ' Taylor 
Sturrock, Sturrock v. Wturrock, ( 1 900 J A. C. 
225 ; 69 L. J. 1\ C. 29 ; 82 L. T. 97, P. 0. 

3839. — - — .] — Testator gave the income of his 
estate, real 6c personal, to trustees upon trust to 
pay 6c divide the same equally bet ween 6c amongst 
S. f the daughter of 0 ., 6c thirteen other named 
persons during their respective lives, 6c if any of 
them should die leaving children them surviving, 
directed the share of income payable to the parent 
to be divided equally amongst his, her, or tlicir 
children, 6c from 6c after the death of the survivor 
of the said thirteen other named persons, the name 
of 8. being omitted, upon trust to sell the whole 
of his trust estates 6c divide the proceeds equally 
amongst such of the children of the said 0 . 6c 
thirteen other named persons, the name of S. 
being again omitted as might be living at the 
death of the last survivor of them, or, if any of 
them were dead leaving children them surviving, 
then amongst their children, such children to take 
their parent’s share equally betw een them. Two 
of t lie thirteen named persons died in testator’s 
lifetime without leaving children: — Held: there 


was an intestacy as to those two shares of income 
down to the period of distribution. 

If testator had been asked what his wishes 
were in the possible event which lias now actually 
happened lie would probably have said that the 
income had better go to the survivors or the 
children of those who wore then dead ; but he 
has not in fact said so, Sc it. is not right to consider 
the question from the point of view of whether 
testator did or did not contemplate an intestacy. 
The question is whether, on a reasonable construc- 
tion of the will, he has in the event which has 
happened avoided an intestacy by giving a property, 
which otherwise would be undisposed of, to some 
other legatee. He has not done so, Sc, although 
it would be a rational thing, 6c one of which 
testator would, if he had been alive, have probably 
approved, in my opinion it would bo a bad pre- 
cedent, 6c one which I am not justified in making, 
to draw any such implication as 1 am asked to 
draw in tiie present case (Parker, J .)* — Re 
Hobson. Harwich: v. Holt, [1912] 1 Oh. 626 ; 
106 D. T. 507 ; 56 Sol. Jo. 400. 

C. Meaning of Words. 

See Part XVI., Sect. 10, post. 

I). Gifts of Residue . 

3840. Whether presumption against intestacy.]— 

Philipps v. Chamberlains, No. 3676, ante. 

3841. .] — ’That there is a dilTerence between 

a bequest of a legacy 6c a residue, with reference 
to this point, cannot be denied, either upon prin- 
ciple or precedent. Every intendment is to be 
made against holding a man to die intestate, who 
sits down to dispose of the residue of his property 
(Lord Alva n ley, M.R.). — Booth r. Booth (1799), 
4 Ves. 399 ; 31 E. R. 203. 

Annotations : — Consd. West v. West (1803), 4 GifT. 198. 
Reid. Leake r. Robinson (1817), 2 Mor. 3153 ; Jones r. 
Mackilwain (|K‘2(H, 1 Russ. 220; Yaw drey r. Geddes 
(1830), Tumi. 3(51 ; Saunders r. Vautier ( I S 4 1 ) . Cr. & Ph. 
240 ; Leeming v. Slmrratt (IS 12). 2 llare, 14 ; 7iV Wrev, 
Stuart v. Wrey (1885). 30 Ch. I). 507. Mentd. Hanson v. 
Graham (1801), (5 Ve». 239 ; 7.V Rouse’s Estate (1852), 9 
Hare, (549. 

3842. .] — Milsom v. Aw dry. No. 3917, post. 

3843. . j — The vesting of a residuary bequest. 

is especially favoured, to prevent an intestacy, Sc 
a direction, that the interest should accumulate 6c 
be paid with the capital, after a deduction for 
maintenance & preferment, is not sufficient to 
prevent it. As to real estate the contrary rule 
prevails, but subject to exceptions. — Bolder v. 
Maokell (1800), 5 Ves. 509 ; 31 E. It. 707, L. C. 

3844. .] — There is certainly a strong dis- 

position in the ct. to construe a residuary clause 
so as to prevent an intestacy with regard to any 
part of the testator’s property (Grant, M.R.). — 
Leake v. Robinson (1817), 2 Mer. 363 ; 35 E. R. 
979. 

Annotations : — Refd. Jones r. Macklhvaln ( 1 820), 1 Puss. 
220 ; Vawdry v. Geddes (1830), J Rush. <Kr M. 203 ; Bland 
r. Williams (1831), 3 L. J. Ch. 218; Watson v. Hayes 
(1839), 5 My. & Cr. 125 ; Davies v. Fisher (1842), 5 Bcav. 
201 ; Packham v. Gregory (1845), 4 IJare, 39G ; Williams 
v. Tealo (1.847), 6 Hare, 239 ; Houghton v. Houghton, 
Houghton v. .Tames (1848). 1 IT. L. Cas. 40(5 ; Walker v. 
Mower (1852), 10 Bcav. 3G5 ; Courtier r. Oram (1855), 21 
Heav. 91; Bernard v. Minshull (1859), John. 270 ; 
Wilkinson v. Duncan (1801), 30 Bcav. Ill; West v. West 
(1 803), 4 GUT. 198 ; Holding v. Strugncl!, 7»V Holt (187(5), 
24 W. It. 339 ; Watson r. Young (1885), 28 Ch. D. 430 ; 
He Wintle, Tucker v. Winkle, [1890] 2 Ch. 711. Mentd. 
Hull v. Pritchard (1820), 1 Russ. 213 ; Kevern v. Williams 
(1832), 5 Sim. 171 ; Porter r. Fox (1831), 0 Sim. 485 ; 
Toilemache v. Coventry (1834), 8 1311. N. S. 547 ; Doe d. 
Dolley v. Ward (1839), 9 Ad. & El. 582 ; Comport v. 
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Austen (1841). 12 Sim. 218 ; Vanderplank v. King (1843), 
3 Hare, 1 ; Harris v. Davis (1844), 1 Coll. 41G ; Evans v. 
Jones (1845), 2 Coll. 516 ; Browne v. Houghton (1846), 
10 Jur. 747 ; Dungannon v. Smith (1846), 12 Cl. & Fin. 
546 ; Smith v. Barneby (1846), 2 Coll. 728 ; Stone v. 
Harrison (1846), 2 Coll. 715 ; Blagrove v. Hancock (1848), 
16 Sim. 371; Goring v. Howard (1848), 16 Sim. 395; 
Re Bartholomew (1849), 1 Mac. & G. 354 ; Lassenoo v. 
Tierney (1849), 1 Mac, A G. 551 ; Greenwood v. Huberts 
(1851), 15 Beav. 92 ; Barker v. Barker (1852), 5 De G. 

6 Sm. 753 ; James v. Wynford (1852), 1 Sm. & G. 40 ; 
Monypenny v. Dcring (1852), 2 De G. M. & G. 145 ; Beard 
v. Kekewich (1852), 15 Beav. 166; Cattlin v. Brown 
(1853), 11 Hare, 372 ; East v. Twyford (1853), 4 H. L. Cas. 
517 ; Gosling v. Townsond (1853), 22 L. T. O. S. 125; 
Stead v. Platt (1853), 18 Beav. 50 ; Storrs v. Bcnbow 
(1853), 3 Do G. M. & G. 390 ; Cowley v. Smith (1854), 2 
W. K. 327 ; Hobbs v. Parsons (1851), 23 L. T. O. S. 47 ; 
Laxton v. Eedlo (1854), 19 Beav. 321 ; Reynolds v. 
Kort, right (1851), 18 Beav. 417 ; Hodgson r. Smithson 
(1856), 21 Beav. 354 ; Read v. Gooding (1856), 21 Beav. 
478 ; Seaman v. Wood (1856), 22 Beav. 591 ; Baker v. 
Pugh (1857), 28 L. T. O. S. 317 ; Re Sanderson's Trust 
(1857), 3 K. & ,1. 497 ; Re Hart's Trusts, Re Trustee 
Relief Act (1858), 32 L. T. O. H. 98 ; Merlin v. Blagrave 
(1858), 25 Beav. 125 ; Evers v. Challis (1859), 7 H. L. Cas. 
531 ; Sonatun Bysaek v. Sreenutty Juggutsoondree 
Dossee (1859), 8 Moo. Ind. App. 66 ; APLaehlan v. Taitt 
(1860), 28 Beav. 407 ; Re Grove’s Trusts (1862), 3 Giff. 
575 ; Thomas v. Wilberforce (1862), 31 Beav. 299 ; 
Holmes v. Prescott (1861), 3 New Rep. 559; Knapping 
v. Tomlinson (1801), 34 L. J. Ch. 3 ; Re Bullcy's Trust 
Estate (1865), 13 L. T. 264; Christie v. Gosling (1866), 
L. R. 1 11. L. 279 ; Locko v. Lamb (1867), L. it. 4 Eq. 
372; Merry v. Hill (I860), L. R. 8 Eq. G19 ; Smith v. 
Smith (1870), 18 W. R. 712 ; Re Moseley's Trusts (1871), 
L. R. 11 Eq. 499 ; Spencer v. Wilson (1873), L. R. 16 Eq. 
501 ; Hale v. Halo (1876), 3 Ch. 1J. 613: Pioken v. 
Matthews (1878), 10 Ch. D. 264 : Re Grlmsbaw's Trusts 
(1879), 11 Ch. D. 400; Re Bunn, Jsonohon v. Webster 
(1880), 16 Ch. i). 47 ; Re. Finch, Abbiss v. Burney (1880), 
43 L. T. 20 ; Patching v. Barnett (1880), 49 L. J. Ch. 
665 ; I’earks v. Moseley (1880), 5 App. (’as. 714 ; Re 
Bevan’s Trusts (1887), 34 Ch. D. 716 ; Re Martin, Tuke v. 
Gilbert (1887), 57 L. T. 47 1 ; J ic Harvey’s Estate, Harvey 
r. Gillow, [1893] 1 Ch. 567 ; Hancock v. Watson (1901), 

7 1 L. .1. Ch. 149 ; Rc Bowlby, Bowlby v. BowJby, [1901] 
2 Ch. 685 ; Bliogabati Barman ya r. Kali Charun Singh 
(1911), 27 T. L. R. 267. 

3845. .] — Testator gave the residue of liis 

estates to trustees, in trust to pay the income to 
each of Iris seven children for life, A after the 
decease of each of his children in trust to distribute 
the capital of each deceased child’s share among 
his or her children ; A in case any of his children 
should die without issue living at. liis or her death, 
then to divide the interest A capital of such child 
so dying equally amongst the survivors or survivor 
of the testator’s said seven children, or the issue 
of such of them as should be then dead, in manner 
by the will before directed concerning the original 
shares. The will contained a clause against the 
alienation of any share. Of the seven children 
who survived testator, two died leaving children, 
A A. A B., two other of the children, successively 
died without issue : — Held : the share which 
accrued to B. on A.’s death followed B.’s original 
share, A passed to the surviving children of testator 
A the issue of the two children who had died 
leaving issue. 

In determining the true construction of this will, 
some weight is due to the presumption against an 
intestacy (Knight Bruce, V.-C.). — Goodman v . 
Goodman (1817), 1 I)e G. A Sm. tUb r > ; 17 L. J. Oh. 
103 ; 10 L. T. O. S. 322 ; 12 Jur. 258 ; 03 E. K. 
1255. 

Annotations : — Refd. Smith r. Greenhill (1866), 14 W. It. 
912 ; Re Bonn, Bonn r. Benn (1885), 29 Ch. 1). 839. 


3846. .] — In residuary dispositions the ct. 

leans against intestacy (Turner, Y\-C.). — Re 
Liverpool Dock Acts, Re Oolshead’s Will 
Trusts (1852), 2 De G. A J. 690 ; 41 E. R. 1157. 

3847. .] — This is the case of a residuary 

gift, & in such cases the ct. is inclined to favour 
an absolute gift & to lean against an intestacy 
(Malins, V.-C.). — Carter v. Smith (1871), 25 
L. T. 555. 

3848. Although recital in will that property 


not belonging to testator.] — Re Maber, Armbby v. 

Maker (1890), 12 T. L. R. 267. 

3849 . Gift impossible of rational Interpre- 

tation.] — By a settlement made on Aug. 13, 1862, 
testator covenanted to pay certain sums to 
trustees, & declared trusts of the same in favour 
of his daughter A. & her husband A children, & 
directed that if there should be no child who should 
attain a vested interest, the trustees, after the 
death of A. & such failure of children, should 
stand possessed of the trust premises in trust for 
testator, his exors., administrators, & assigns, for 
his A their absolute benefit. By his will made in 
1875 testator devised A bequeathed his residuary 
real A personal estate to trustees upon trust for 
conversion, A to stand possessed of an undivided 
moiety of the clear residue of his estate A the 
proceeds of sale thereof to such A the same or 
like uses, trust, intents, A purposes A subject to 
such A the same like powers, provisoes, “ A with 
the like remainders over,” as were declared in 
favour of his daughter A. A her children by the 
indenture of Aug. 13, 1862 ; A as to the other 
moiety for similar uses, intents, A purposes in 
favour of another daughter, L. A her children. 
Testator died in 1880, A his daughter A. in 1915 
a widow A without ever having had any issue : — 
Held : it was impossible to say what testator meant 
by the irrational gift in remainder, A, in the events 
which had happened, he died intestate as to the 
capital of this moiety of his residuary estate. — 
Jie Powell, Bodvkl-Roberts v. Poole, [1918] 

1 Ch. 407 ; 87 L. J. Ch. 237 ; 118 L. T. 667 ; 

02 Sol. Jo. 830. 

E. Gifts Illegal on Alternative Construction . 

3850. Construction against intestacy — Will other- 
wise void for remoteness.) — Devise of real estate 
with the residue of the personal estate upon long 
limitations in strict settlement, including persons 
unborn : a subsequent direction, that none of the 
devisees shall take or come into possession before 
the age of twenty-live, was held conlined to the 
actual possession, A not to operate by way of 
revocation ; A therefore upon the death of the 
first tenant for life under twenty-live the accumu- 
lation belonged to his personal representative. 

It is difficult . . . by any fair construction to 
make out that he had an intention for an intestacy 
(Lord Eldon, O.). — Montgomerie v. Woodley 
(1800), 5 Yes. 5 22 ; 31 E. R. 714, L. C. 

Annotation : — Consd. Gosling r. Gosling (1859), John. 265. 

3851. .] — Testator gave the residue of 

his personal estate unto A among all A every the 
children, sons A daughters, of his daughter E., in 
equal shares A proportions, as A when they should 
attain their respective ages of twenty -two years : — 
Held : the children of testator’s daughter living 
at testator’s death, were the only objects of the 
bequest ; A, consequently, it w.as not void for 
remoteness. — Elliott v. Elliott (1841), 12 Sim. 
270 ; 10 L. J. Ch. 363 ; 59 E. R. 1137. 

Annotations : — Consd. Mainwaring v. Becvor (1849), 8 Haro, 
44. Apld. Re Coppard’s Estate, Hewlett v. Hodson 
(1887), 35 Gb. I). 350. Expld. Re Wenmoth’s Estate, 
Wenmoth v. VVenmoth (1887), 37 Ch. D. 266. Distd. 
Re Merrill, Mcrvin v. Crossman, [1891] 3 Ch. 197. Consd. 
Willerton v. Stocks, [1892] W. N. 29 ; Re Stevens, Clark 
r. Stovens (1896), 40 Sol. Jo. 296. Distd. Re Barker, 
Capon v. Flick (1905), 92 L. T. 831. 

3852. — — -.1 — Testatrix, by her will, de- 
vised her estates to a son, charged with £1,000, 
payable to trustees, upon trust to pay the interest 
to her daughter for life, A, after her decease, upon 
trust to dispose thereof unto or amongst the child 
A children of her daughter, to be a vested interest 
or rested interests on their respectively attaining 
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Sect. 9. — Presumptions: Sub-sect. 1, E. ; sub-scd. 

2, A. B. 1 

the age of thirty years ; & testatrix declared that, 
if any child or children of her daughter should die 
under the age of thirty years without lawful issue, 
the share or shares of him, her or them so dying, 
as well original as accruing by survivorship, should 
go to the survivors or survivor, in equal shares if 
more than one, Sc become vested at such ages or 
times as his, her or their original share or shares. 
The daughter had two children, one, who died in 
her lifetime, aged twenty-seven years ; Sc another, 
who survived her, Sc attained the age of thirty 
years: — Held: the word “vested” was used in 
the sense of “ not subject to be divested ” or 
“ indefeasible ” ; Sc the bequest of the £1,000, 
after the decease of the daughter, to her child Sc 
children, was a valid bequest creating a vested 
interest in the children who survived her, Sc the 
representatives of the child who died in her life- 
time ; Sc the gift over only was void for remote- 
ness. — T aylor v. Frobisher (1852), 5 l)e G. Sc 8m. 
191 ; 21 L. J. Cli. 005 ; 19 L. T. O. 8. 242 ; 10 
Jur. 280 ; 04 E. R. 1070. 

Annotations : — Consd. Re Morse’s Sottlmt. (1855). 21 Beav. 
174 ; lie Thatcher’s Trusts (1859), 20 Beav. 305. Reid. 
Re Blakemore’s Sottlmt. (1855), 20 Beav. 214 : Howland 
v. Tawney (1858), 20 Beav. 07 ; Archer r. Lefftf (1802), 
31 Boav. 187 ; Re Arnold’s Estate (1803). 33 Beav. 103 ; 
Ooeling 1 r. Gosling: (1803), 32 Beav. 58 ; Re Baxter's 
Trusts (1804), 4 New Hep. 131 ; Lakin r. Bakin (1805), 34 
Beav. 443; Arrnytage r. Wilkinson (1878), 3 App. Cas. 
855 ; Best v. Williams, [1890] W. N. 189 ; Rc Stevens, 
Clark v . Stevens (1890), 40 Sol. Jo. 29G. 

3853. .] — Gosling v. Gosling, No. 

3812, ante. 

3854. .J — Testatrix bequeathed her 

residue, consisting wholly of x 3ers o na ^y» upon 
trust, as to one-fifth share thereof, to pay the 
income to Iter great-nephew If. for life, A at his 
decease to pay the share unto Sc among all Sc every 
the children Sc child of 41., if more than one, 
equally ; as to the other four-fifths upon like 
trusts for the benefit of testatrix’s great nieces Sc 
nephews, R., P., T., Sc A., Sc their children respec- 
tively. In the event of the death of any one or 
more of them, the said 11. R., XL, T\, Sc A., without 
leaving issue, she directed that the share or shares 
of him, her, or them so dying should be in trust 
for the survivor or survivors of them, Sc the income 
Sc capital be paid Sc divided in the same manner 
as was directed as to the original shares. She then 
directed that none of the said shares should be 
“ so paid to or become vested interests in ” any 
of the said children of the said II., R., P., T., Sc A., 
until he, she, Sc they attained the age of twenty- 
five respectively ; Sc that in the meantime it should 
be lawful for the trustees to pay any part of the 
income from “ such shares respectively towards 
the maintenance Sc education of such children 
respectively.” The will then contained a proviso, 
which was admitted to be void for remoteness, that 
if any of the said children of the said II., li., 1\, 
T., Sc A. should die before attaining twenty-live, 
the shares or share of him, her, or them so d\ing 
should accruo to the survivors Sc survivor. Testa- 
trix then declared that, in case of the death of any 
other of the said children “ before such accruing 
or surviving shares shall become vested as afore- 
said,” every such accruing or surviving share 
should again be subject to the same condition of 
accruer : provided nevertheless that, in case any 
of such child or children should have left issue, 
such issue should take such share in the trust 
funds as his, her, or their deceased parent or parents 
would have had “ if living ” : Sc such share or 
shares “ to be paid to ” such issuo at such age or 
time as thereinbefore was directed with respect 


to the payment of their parents’ original shares : — 
Held : the w T ord “ vested ” must be construed as 
meaning “ indefeasible ” ; & the remainders to the 
children of H., R., 1\, T., & A. vested in such of 
the children as were alive at the death of tes atrix, 
or were born afterwards. — He Edmondson’s 
Estate (1808), L. R. 5 Eq. 389 ; 16 W. R. 890. 

Annotation Reid. Greenhalgh v. Bates (1870), 39 L. J. P. 

& M. 41. 

3855. — — .] — Testatrix by her will, dated 

in 1828, gave all her property to trustees upon 
trust, as to the interest of a sum of £5,000, for her 
sister for life ; Sc after the death of such sister the 
interest to be paid to testatrix’s daughter (she 
having lirst attained twenty-live) ; if the daughter 
married with the consent of the exors., Sc died 
“ leaving children, the interest to bo appropriated 
for the maintenance Sc education of such children,” 
of whom testatrix constituted the exors. guardians 
as to the due application of the same according 
to their discretion, “ Sc the principal to be divided 
amongst them as they shall severally attain the 
age of twenty-live years ” ; after the death of the 
sister Sc in the event of the daughter marrying 
without consent or marrying with consent “ Sc 
dying without leaving issue,” then over. The 
daughter survived testatrix, attained twenty-live, 
Sc in 1812 married with the necessary consent. 
The sister died in 1854, Sc the daughter in 1886, 
having had two children, who survived her : — 
Held : the gift was not void for remoteness, but 
the fund vested in the children of the daughter 
living at her death . — He Bevan’s Trusts (1887), 
31 Ch. D. 716 ; 56 L. J. Oh. 652 ; 56 L. T. 277 ; 
35 \V. R. 400. 

Annotation .* -Refd. Re Jobson, Jobson v. Richardson (1889), 

59 L. J. Ch. 2 15. 

3856. -.] — Testatrix directed that as 
to one moiety of the residue of her estate the 
trustees should hold it upon trust for the benefit 
of the children of her nephew, W. II., to be vested 
interests in them ; as to sons on their attaining 
the age of twenty-five years ; & as to daughters 
on their* attaining twenty-live years, or being 
married before that age ; Sc in case a daughter 
shoidd marry under age, power was given to the 
trust ees to settle her share. Power was also given 
to the trustees to apply the income of an exfiectant 
share of any child for maintenance, education, Sc 
bringing up, Sc also to apply half of an expectant 
share for advancement in life. In case all the 
children of W. II. should die without taking a 
vested interest, there was a gift over to testatrix’s 
brothers Sc sisters, etc. \V. 11. had seven children, 
four born before testatrix's death, all being now 
infants, Sc three afterwards. A daughter, one of 
the four, had married under age : — Held : the 
four children Sc those only could take, Sc the 
daughter took a vested interest, which at present 
was one-fourth.- O oppard’s Estate, Uowlett 
i\ IIodkon (1887), 35 Ch. 4). 350 ; 56 L. J. Ch. 606 ; 
56 li. T. 359 ; 35 W. R. 473. 

Annotations : — Expld. Re WenmoUi’s Estate, Wenmotb v. 

Wen moth (1887), 37 Ch. I>. 200; Re Stevens, Clark r. 

Stevens (1890), 40 Sol. Jo. 290. Refd. Rc Morvin, Mcrviti 

r. Crossman, 11891] 3 Ch. 197 ; Willerton v. Stocks, [1892] 

W. N. 29 ; Re Barker, Capon v. Flick (1905), 92 L. T. 

831. 

3857. — — — - — .] — In the two cases cited 

\ Elliott v. Elliott , No. 3851, ante ; He Coppard’s 
Estate , No. 3856, ante] in support of the con- 
tention that the grandchildren living at testator’s 
death were the only objects to take under the 
bequest, there was a question in each as to the 
rule against perpetuities, Sc although in neither 
case was remoteness made the actual ratio decidendi 
such a construction was adopted as avoided an 



569 


Part XVI. — Construction. 


intestacy by the operation of the law of remote- 
ness, & the decision in each case saved the will 
(Ohitty, J.). — He Wenmoth’ 8 Estate, Wenmoth 
v. Wenmoth (1887), 37 Ch. D. 266 ; 67 I,. ,7. Oh. 
040 ; 67 L. T. 709 ; 36 W. It. 409 ; 4 T. L. H. 74. 


Annotations : — Consd. He Powell. CroBlaud v. Holliday. 
[1898] 1 Cl). 227. Refd. Wllierton r. Stocks. 1181)2] 
W. N. 29 ; He Holford, Holford v. Holford, LI 894] 3 Ch. 
30 ; He Stephens. Kilby v. Betts, [1904] 1 Ch. 322. 

Sec, also, Sub-sect. 2, jmsl. 


Sub -sect. 2. — Presumption of Legality. 

A. Ambiguity in Will. 

3858. Gift legal on one construction & illegal on 
another — Presumption in favour of legality.] — 

A will is to be read with an inclination to believe, 

when it cannot be unreasonably supposed that 

testator did not intend to transgress the law 

(Knight Bruce, V.-C.). -Leach v. Leach (1843), 

2 Y. A C. Ch. Oas. 495 ; 03 E. It. 222. 

Annotation .—Mentd. Habersham r. Ridehalgh (1870), 
L. It. 9 Eq. 395. 

3859. .] — Where the expressions in a 

will may be construed in two different ways, & 
according to one construction the bequest is lawful, 
but- unlawful according to the other, testator’s 
intention shall he taken to he that which can be 
lawfully carried out.- — Paver sham Cokpn. v. Ryder 
(1S5 J ). 5 T)e CL M. A U. 350 ; 2 Eq. Rep. 749 ; 23 
L. .]. Ch. 905 ; 23 j.. T. O. S. 282 ; 18 J. V. 455 ; 
18 Jur. 587 ; 2 W. !L 573 ; Ah L. R. 905, L. .7.7. 
Annotations : — Refd. Martin v. Wellhead (1854), 23 J,. .1. Ch. 

927 : Ihuin v. Bownus (1855), 1 K. iV J. 59G ; He l'lcro , 
V hit wham r. 1 Morey. 11898] 1 Ch. 505. 

3860. .J — There may be a particular 

clause in a will which on one construction appears 
to oil end against the law relating to perpetuities, 
but- il it is fairly capable of another construction 
which avoids that object ion, the hitter construction 
will he preferred, especially if it is found to be in 
accordance with the general intention of the will. 
Martelli r. Holloway (1872), L. R. 5 71. L. 532 ; 
*42 L. J. Ch. 26, IL L. ; affg. S. C. sub noni. Hollo- 
way v. Webber, Holloway r. Holloway, 
L. IL (> Eq. 523>. 

Annotations : — Apld. Hr Mortimer, Gray r. Gray, [1905] 2 
Ch. 502; 7iY Jsfamford W amnuton, Payne r. Grey, 
11912] 1 Ch. 313. Expld. H*' Atkinson, Atkinson r. 
Atkinson, 11910] 1 Ch, 91. Mentd. Tewnrt r. Lawson 
(1 874), 43 L. ,1. Ch. 073; He EotlicrailPs Estate, Price- 
Eothorwl] v. Price, 11903] 1 Ch. 149 ; H< Parker, Parker r. 
Parkin. [1910] 1 Ch. 581 ; Itc Lewis, Bosk v. Lewes. [1918] 

2 Ch. 308 ; Port mail v. Portman, 11922] 2 A. C. 473, 

3861. .] — The rule which has always 


been applied to cases of remoteness is this : You 
do not import the law of remoteness into the con- 
struction of the instrument, bv which vou investi- 

• * 

gate the expressed intention of testator. You take 
his words, A endeavour to arrive at their meaning, 
exactly in the same manner as if there had been 
no such law, & as if the whole intention expressed 
by the words could lawfully take effect. 1 do not 
mean that , in dealing with words which are obscure 
& ambiguous, weight, even in a question of remote- 
ness, may not sometimes be given to the con- 
sideration that it is better to effectuate than to 
destroy the intention ; but I do say, that, if the 
construction of the words is one about which a ct. 
would have no doubt, though there was no law of 
remoteness, that construction cannot be altered, 
or wrested to something different, for the purpose 
of escaping from the consequences of that law 
(Loud Selbornk. C.). Peakks v. Moseley 
(1880), 5 App. Oas. 711 ; 50 L. .1. Oh. 57 73 L. T. 

749 ; 29 W. R. 1, 31. L. ; affg. S. O. sub vow. lie 
Moseley’s Trusts (1879), 11 Oh. 1). 555, O. A. 

Annotations : — Apld. He Mervin, Mervin v. Grossman, 11891] 
3 Ch. 197 ; He Bowen, Lloyd Phillips v. Davis, [1893] 2 


Ch. 491 ; Whitby v. Von Luedceke, [190GJ 1 Ch. 783 ; 
He Peel's Release, [1921] 2 Ch. 218 ; Ward v. Van Der 
Loctf, Burnycat v. Van Dor LoefT, [1924] A. C. G53. 
Refd. Goodier v. Johnson (1881), 18 Ch. D. 441 ; Itc 
Bcvan’s Trusts (1887), 34 Ch. D. 71 G; He Wenmoth *8 
Estate, Wenmoth v. Wenmoth (1887), 37 Ch. D. 2G6 ; 
Wllierton v. Stocks, [1892] W. N. 29 ; He Harvey's 
Estate, Harvey v. Gillow, [1893] 1 Ch. 507 ; He Lloyd 
Greanio v. A.-G. (1893), 10 T. L. It. 66 ; He Wood, Tullett 
v. Colville, [1894] 3 Ch. 381 ; He Bowman, Devenlsh v. 
Pester (1895), G4 L. J. Ch. 5G7 ; Wainwrlght v. Miller. 
11897] 2 Ch. 255 ; lie Sanford, Sanford v. Sanford, [1901] 
1 Ch. 939 ; He Mortimer, Grav v. Gray (1905), 74 L. J. Ch. 
745 ; He Oliver’s Settlmt., Evered r. Leiph, 11905] 1 Ch. 
191 ; Portman v. Portman, [1922] 2 A. C. 473. Mentd. 
Kingsbury v . Walter, [1901] A. C. 187. 

3862. .] — You strike out the particular 

intent if by that you mean an intent which is 
contrary to the rule against perpetuities, with the 
result that on the true construction of tlie will 
there is no such intent ; there is only t he general 
intent, vvhicli is a perfectly lawful one, A so far as 
possible tlie ct. will give effect to that (Far well, J.) 
— He Mortimer, Gray v. Guay, [1905] 2 C7i. 502 ; 
74 L. J. Ch. 745 ; 93 L. T. 459, C. A. 

Annotation — Refd. He Stamford & Warrington, Payne r. 
Grey, [1912] 1 Ch. 343. 

3863. .] — It is possible that the testa- 

tor may have intended to infringe the rule against 
perpetuities, but the ct. would not insert words 
having that effect unless it was absolutely un- 
avoidable. If the words are plain the ct. must 
construe the will regardless of the law against 
perpetuity, but the ct. is at liberty, in considering 
what, if any, words which are not expressed are 
to be implied, to consider their legal effect & to 
adopt the alternative rule stated in Marielli v. 
Holloicay , No. 3860, ante : “ There may be a par- 
ticular clause in a will which on one construction 
appears to offend against the law relating to per- 
petuities, but, if it is fairly capable of another 
construction which avoids that objection, the 
latter construction will be preferred, especially if 
it is found to be in accordance with the general 
intention of the will ” (Farwell, L.J .). — He 
Stamford A Warrington (Earl), Payne v. 
G key, [10121 1 Oh. 343; 81 L. J. Oh. 302; 
105 L. T. 913 28 T. L. R. 159 ; 56 Sol. Jo. 204, 

C. A. 

B. Extent of Presumption. 

3864. Construction must not be strained to avoid 
illegality — Meaning of words clear.] — A.-G. r. 
Williams (1797), as reported in 2 Cox, Eq. Oas. 
387 ; 30 E. R. 178, L. 0. 

Annotations: — Consd. Edwards t*. Hall (1853), 11 Hare, 1 : 
IJiil r. Jones (1854), 23 L. T. O. S. 253. Apprvd. 'Latham 
v. Drummond (1864), 4 Dr G. J. A: Sm. 4S4. Refd. A.-G. 
r. Hull (1852), 9 Hare, 647 : LoiiRstufT v. Dennison (1852), 

J Drew. 28; Cnwood r. Thompson (1853), 1 Sm. & G. 

4 09 ; Martin v. Wcllsted (1854), 18 J. P. 726 ; He Arch- 
bold (1855), 25 L. T. <). S. 245 : Dmm v. Rmvna& (1855), 

1 K. Sc J. 596 ; Ewan v. Morgan (1858), 32 L. T. O. S. 
19. 

3865. - - -.] — The rules of construction 

cannot, however, be strained to bring a devise or 
bequest within the rules of law (Knight Bruce, 
Y.-C.). — Mainnvaring v. Beevor (1879), 8 Hare, 
74 ; I t Jur. 58 ; 68 E. R. 266. 

Annotations : -Refd. Armitase r. Williams (1859), 7 W. B. 
050 ; Turner r. ElkiLs (1866), 14 W. R. 512. 

3866. -.] — Testator directed tlie ap- 
plication of the surplus income of his estate for 
the maintenance of his children during their 
minority or apprenticeship, & the application of 
certain sums for their advancement ; &, after 
his youngest child should have attained twenty- 
one, he directed his exors. to divide any surplus 
in their hands, every three years, during his wife’s 
life or widowhood, A, after her death or marriage, 
every year equally amongst his children, or their 
heirs in stead of any one that might happen to be 
dead, until the expiration of fifty years from the 
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Sect. 9. — Presumptions : Sub-sect. 2, B. ; sub-sect. 

3, A. & B. ; sub-sect.. 4, A . <$: B 

time of his death ; & that, at the end of the said 
fifty years, his exors. should sell his remaining 
estate, A pay, discharge or divide the money for 
the same amongst his children, naming them, or 
any of their heirs in their stead, & if any of his 
said children should die without lawful issue such 
share or shares of those so dying to belong to the 
survivors or their lawful heirs equally : — Held : 
the word “ heirs ” must be construed “ issue,” A 
not “ children ” ; & it was not a ground for depart- 
ing from such meaning that the consequences of 
adhering to it would be to render the will void for 
remoteness. 

1 think the latter is the true construction of the 
will A that 1 am not at liberty to depart from it. — 
(Knight Buuce, V.-C.). — Speakman v. Speakman 
(1850), 8 Hare, 180 ; 08 E. R. 323. 

3867. .] — Tatham v . Drummond, No. 

3554, ante. 

3868. .] — Pearks v. Moseley, 

No. 3801, ante. 

3869. .] — In considering whether the 

trusts of a will are void for perpetuity the ct. must 
first construe the gifts according to the ordinary 
canons of construction, A then consider whether 
any part of it, as so construed, offends against the 
perpetuity rule ; A it cannot construe the gift 
otherwise than according to its natural meaning 
because, if so construed, it would oll'end against 
the rule, though possibly, if the gifts might equally 
well be construed in two ways, one only of which 
would oll'end against the rule, the ct. might 
adopt the other construction. — Re Hume, Public 
Trustee v. Mabey, [1912] 1 Oh. 693 ; 81 E. J. Oh. 
382 ; 100 L. T. 335 ; 50 Sol. .To. 414. 

Annotations : — Reid. Be Ussher, Foster r. Hasher, [1922] 

2 Ch. 821 ; He Blackwell, Blackwell v. Blackwell, [19203 

Ch. 223. 

3870. .] — Be Stamford & Warring- 

ton (Earl), Payne v. Grey, No. 3803, ante. 

3871 . Striking out words.] — It is against 

the settled rules of construction to strike out any 
words from a will because they o fiend against the 
perpetuity rule. For all purposes of construction, 
the wall must be read as if no such rule existed 
(.Tames, L.J.). — Heasman v. Pearse (1871), 7 Ch. 
App. 275 ; 41 L. .1. Ch. 705 ; 20 E. T. 299 ; 20 
W. II. 271, E. JJ. ; subsequent proceedings (1872), 
7 Ch. App. 000, E. JJ. 

Annotations: — Reid. Be Hudson, Hudson r. Hudson (1882), 

20 Ch. D. 400 ; Be Yates, Bostock r. D’E> neourt, [1891 ] 

3 Ch. 53; Goodler v. Edmunds, [1893] 3 Ch. 455 ; Be 

Haygarth, Wickham v. Holmes, [1912] 1 Ch, 510; Be 

Burnham, C'arrick r. Carrick, [1918] 2 Ch. 190. 

3872. .] — Because part of the will of 

testator fails by reason of some legal objection 
to it, it is not, therefore, to be regarded as struck 
out of the w r ill for all purposes. Although, so far 
as the law intervenes, a clause may be inoperative, 
it may still be read with a view’ to ascertaining the 
general testamentary intention. — Be Coytk, Coyte 
v. Coyte (1887), 50 E. T. 510 ; 3 T. E. R. 352. 

Annotation : — Refd. Be Deprez, nenriques v. Deprez, [1917] 

1 Ch. 24. 


Sub-sect. 3. — Presumption of Knowledge of 

Testator. 

A. Contents of Will. 

3873. Will read over to testator.] — If it be 

proved or admitted that testator is of sound mind, 


memory, A understanding, that a will has been 
read over to him, or that ho has read it to himself, 
& that he has put his signature to it, the question 
whether he knew A approved of the contents of 
such will must be answered in the affirmative, A 
such knowledge A approval wdll be held to extend 
to every part of the will. — Atter v. Atkinson 
(1809), E. R. 1 P. & D. 005 ; 20 L. T. 404 ; 33 
J. P. 440. 

Annotations : — Consd. Fulton r. Andrew (1875), L. It. 7 
H. L. 448. Refd. In the Goods of Boehm, [1891] P. 247 ; 
Collins v. Elstone, [1893] P. 1 ; Gregson v. Taylor, [1917] 
P. 256. 

3874. .] — There is no unyielding rule of 

law, especially where the ingredient of fraud enters 
into the case, that, wdien it has been proved that 
a testator, competent in mind, has had a will 
read over to him, A has thereupon executed it, all 
further inquiry is shut out. — FOlton v. Andrew 
(1875), E. R, 7 IT. E. 448 ; 41 E. J. P. 17 ; 32 L. T. 
209 ; 23 W. R. 500, II. E. 

Annotations: — Consd. Parker v. Duncan (1890), 62 L. T. 
64 2 ; In the Goods of Boehm, [1891 1 P. 247 ; Lawford v. 
Allen (1892), 9 T. L. R. 145. Auld. Tyrrell v. Painton. 
[1894] P. 151. Consd. Garnett- Botfleld v. Garnett- 
Botfleld, [1901] P. 335. Apld. Wilson v. BasBil, [1903] 
P. 239. Consd. Oregon v. Taylor, [1917] P. 256; In 
the Estate of Musgrove, Davis r. May hew, [1927] P. 264. 
Refd. Morrell v. Morrell (1882), 7 P. D. 68: Brown v. 
Fisher (1890). 63 L. T. 465; Collins v. Elstone. [1893] 
1’. 1 : Family v. Corrigan, [1899] A. C. 563 ; Brisco v. 
Baillie Hamilton, [1902] P. 234 ; Karunnratne v. Fardi- 
nandus, [19021 A. C. 405 ; Baudains v. Richardson, [1906] 
A. C. 169; Finny v. Govelt. (1908), 25 T. L. R. 186; 
Low v. Guthrie, [1909] A. (J. 278. Mentd. Be Simpson, 
Ex p. Morgan (1876). 2 Ch. D. 72 ; Field r. Ommanney 
(1920), 36 T. L. K. 695. 


3875. 


-.] — Without impugning the general 


rule of Jaw that a competent testator who reads 
over his will, or to whom it is read over, is to be 
held to have approved its contents, it is still open 
to the tribunal before whom the question of the 
validity of t he document may come to find as a 
fact that the will was not read over in a proper 
wav.— G arn ett-Botfield v. G ARNETT -Botitelt), 
f 1901 ] P. 335 ; 71 E. J. P. 1 : 85 E. T. 041. 
Annotation : — Refd. Gregson v. Taylor, [1917] P. 250. 


3876. .] — Although since the decision of 

Fultoyi v. Andrnr, No. 3871, ante , it can no longer 
be considered a binding rule of law that, in the 
absence of fraud or suspicion of fraud, the fact 
that a capable testator has read or had read over 
to him a will or codicil which he afterwards exe- 
cutes must be taken for the purposes of probate 
as absolute proof that he knew r A approved all its 
contents, those circumstances afford a very strong 
presumption of Ins knowledge A approval. This 
presumption can be set aside only by the clearest 
evidence that some part of the document read over 
was not really part of his will.-— Gregson v. Taylor, 
[1917] P. 250; 80 E. J. P. 121 ; sub nom. Be 
Pililpot, Gregson v . Taylor, 117 E. T. 318 ; 33 
T. E. 11. 402 ; 01 Sol. Jo. 578. 


B. Legal Effect of Words. 

3877. Knowledge of testator presumed.] — Every 
testator must be presumed to know the law 
(Siiadwell, V.-C.).- -Onslow r. Wallis (1849), 
10 Sim. 483 : 12 L. T. O. S. 444; 00 E. II. 961 ; 
on appeal , 1 Mac. A CT. 500, E. C. 

Annotations : — Mentd. Senhouse v. Hall (1854), 2 Eq. Rep. 
483 ; Be Van Hagan. Sperling v. Roehfort (1880), 16 Oh. D. 
18 ; Be Lashmar, Moody v. Penfold, [1891] 1 Ch. 258. 

3878. .] — Tie [testator] was not inops 

consilii , A we cannot assume that he did not 


PART XVI. SECT. 9, SUB-SECT. 3.— A. 

b. Necessity to prove that testator had knowledge of contents of will.] — Re Breen, [1927] V. L. R. 164 ; 48 A. L. T. 171. — AUS. 

PART XVI. SECT. 9, SUB-SECT. 8.— B. 

3877 1. Knowledge of testator presumed .] — Pitcairn v. Reed (1853), 1 W. R. 535. — SCOT. 
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know the effect of the terms that he used . . . 
If he was mistaken . . . that is no reason for 
altering the plain words which he has used, & 
introducing other terms in order to give effect 
to what may be conjectured as to the disposition 
he might have made of hi$ property had he been 
aware of the legal obstruction to the execution of 
his wishes (Lord Lyndiiurst). — Euerton v . 
Brownlow (Earl) (1853), 4 H. L. Oas. 1 ; 23 
L. J. Ch. 348 ; 21 L. T. O. S. 300 ; 18 Jur. 71 ; 10 
E. R. 359, II. L. 

Annotations : — Mentd. Kerkin v. Kerkin (1854). 3 E. &: B. 
399 ; Bean v. Griffiths (1855), 1 Jur. N. S. 1045 ; Hilton 
v. Eokorsley (1855), G E. & B. 47 ; Iviollraark r. Kiullinark 
(1856), 26 L. J. Ch. 1 ; Scott v. Avery (1856), 5 II. L. Cas. 
811 ; II. v. W. (1857), 3 K. & J. 382 ; Clavering v. Ellison 
(1859), 7 11. L. Oas. 707 ; Shrewsbury v. Scott (J859>, 6 
C. B. N. S. 1 ; Wright r . Wilkin (I860), 2 B. A S. 232 ; 
Tat ham r. Vernon (1861), 29 Bcav. 604 ; Christie v. 
Gosling (1866), L. It. 1 H. L. 279 ; Elliott r. Richardson 
(1870), L. R. 5 C. P. 744 ; Re Harrison’s Estate (1870), 
5 Cli. Am>. 408; SackvilJo-West v. Holmesdale (1 870), 
L. R. 4 H. L. 54 3 ; Thompson v. Fisher (1870), L. R. 10 
Eq. 207 ; Re Exmouth, Exmonth r. Praed (1883), 23 
Ch. I). 158; Davies v. Davies (1887), 36 Ch. D. 359; 
Bound v. Grimwade (1888), 39 Ch. D. 605 ; Windhill L. B. 
of Health v. Vint (1890), 45 Ch. 1). 351 ; Maxim Nordenfelt 
Guns A Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 630 ; 
Savill v. Longman (1898). 79 L. T. 44 : Re Kelcey, Tyson 
i’. Kclcev, (1899] 2 Ch. 530 ; Marlborough v. Marlborough 
(1900), 83 L. T. 578 ; .IcITreys v. JofTreys (1901). 81 L. T. 
417 ; Re Greenwood, Goodhart r. Woodhead, [1902] 2 Ch. 
198; Jansen v. Priefontein Consolidated Mines, [1902] 
A. C. 484 ; Re Hope Johnstone, Hopo Johnstone v. nope 
Johnstone, (1904 1 i Ch. 4 70 ; Prince r. Haworth, [1905] 
2 K. B. 768; Wilson v. Cam lev, (1908] 1 K. B. 729 ; 
R. v. L. G. Board, Ex p. Arlidge, 119131 1 K. B. 463; 
Continental Tyre & Rubber Co. (Great Britain) v. Daimler 
Co., Same v. rilling, [1915] 1 K. B. 893 ; Monteflore v. 
Monday Motor Components Co., (1918] 2 lv. B. 241; 
Podriguez v. Spoyer, [1919] A. C. 59 ; Kemp v. Glasgow 
Cornn., [1920] A. C. 836 ; Re Wallace, Champion v. 
Wallace, [1920] 2 Ch. 271 ; James v. British General 
Insce., [1927] 2 K. B. 31 I. 

3879. .] -I Logins v. Dawson, No. 3072, 

ante. 

3880. .]— (1 ) Testator devised his mansion 

bouse A real estate i n strict settlement, A: then 
bequeathed certain heirlooms to trustees upon 
trust to permit the same from time to time to go 
& be held A enjoyed with the mansion house, so far 
as the rules of law A: equity would permit, by the 
person or persons who for the time being should 
be entitled to the possession of the said mansion 
house by virtue of his will, “ yet so that the said 
chattels shall not vest absolutely in a son or any 
person hereby made tenant for life of the said 
mansion house unless such son or other person 
shall atlain the age of twenty-one years”: — 
livid: the word “or” will be read “ of ” in 
order to effectuate the obvious intention of 
testator. 

(2) It cannot I think he wrong to credit testator 
with that knowledge of the law which the drafts- 
man of the will evidently possessed (Joyce, ,T.). — 
Be Dayrell, IIastie r. Dayhell, [1901] 2 Ch. 496 ; 
73 L. J. Ch. 795 ; 91 L. T. 373. 

Annotation : — Generally, Reid. Phillips v. Rail (190G), 51 
W. R. 517. 

3881. — — .] — Testator cannot make an approval 
of the words which have been put into bis intended 
will conditional upon their having in law the effect 
he desires. If he executes a will knowing A 
approving the words used, the ct. cannot after- 
wards exclude from probate words which have 
been put into the will on the ground that testator 
has taken a view of their legal effect which turns 
out to be mistaken . — In the Estate of Beech, 
Beech v. Public Trustee, [1923] P. 40; 92 I.. J. P. 
33 ; 128 L. T. 616 ; 39 T. L. R. 88 ; 67 Sol. Jo. 
145, C. A. 


Sub -sect. 4. — Presumption Favouring Rela- 
tives or Persons having a Claim on the 
Testator. 

A . In General . 

3882. Intention of testator to benefit — Whether 
presumed — Will distinguished from settlement.] — 

A gift by will differs from the case of a trust 
declared by a settlement, because, in the former, 
there is no supposition that any persons can be 
intended to take, except those who are described 
as takers (Shad well, V.-C.). — Tucker v. Harris 
(J 832), 5 Sim. 538 ; 2 L. J. Ch. 18 ; 58 E. R. 410. 

Annotations : — Refd. Bythcsea v. Bythesea (1854), 23 
L. J. Ch. 1004 ; White v. Hill (1867), L. R. 4 Eq. 265. 

3883. .] — Abbott v. Middleton, 

Ricketts v . Carpenter, No. 3735, ante. 

j — see , also, Settlements, Vol. 

XL., p. 457, Nos. 71, 72. 

3884. .] —A father must be presumed 

to make such provisions as will answer the purpose 
of children, A their advancement in the world, 
A the will ought to be so construed as to carry 
the intention of the parent into execution. — 
Mendes v. Mendes (1747), 3 Atk. 019 ; 1 Vos. 
Sen. 89 ; 26 E. R. 1157, L. C. 

3885. .] — Re Jodrell, Joprell v. 

Seale, No. 3789, ante. 

B . Relatives of Equal Degree. 

3886. Provision for children to be born — Pre- 
sumption in favour of children then begotten.] — 

Provision for daughters to be born shall extend to 
daughters then begotten. - He wet v. Ireland 
(1718), 2 Coll. 344, n. ; 1 P. Wms. 426; Gilb. 
Ch. 115; 24 E. K. 456; sub vom. Hewitt v. 
Ireland, Free. Ch. 489 ; 2 Eq. Cas. Abr. 139, 
L. C. 

Annotations : — Consd. Early r. Benbow (1846), 2 Coll. 342 ; 
Burue* v. Jennings (1866), L. R. 2 Eq. 418. Refd. Doo 
d. James v. Hallett (1813), 1 M. A S. 124 ; Abbott v. 
Middloton, Ricketts r. Carpenter (1858), 7 II. L. Caw. 68; 
Locko v. Dunlop (1888), 39 Ch. I). 387. 

3887. — — .] — Testator, by codicil, gave 

legacies of £500 each to A.. B., C. A D., who, 
from other parts of the codicil, A from the will, 
appeared to he grandchildren of his brother 
Henry. lie added : “ Item. I direct my oxors. 
to pay out of my personal estate the sum of £500 
apiece to each child that may be born to either of 
Die children of either of my brothers lawfully 
begotten, to be paid to them on his or her attain* 
ing the age of twenty-one.” At the date of the 
codicil A at testator's death there were, to his 
knowledge, living, several grandchildren of his 
brothers, besides A., B., C. A I)., A various 
children of the brothers of testator, A testator was 
survived by one, at least, of his brothers : — Held : 
A., B., C. A D. were not entitled to double 
legacies. — Early v. Benbow (1846), 2 Coll. 342 ; 
15 L. J. Ch. 169 ; 6 L. T. O. S. 498 ; 10 Jur. 169 ; 
63 E. R. 762 ; subsequent proceed inqs, 7 L. T. 
O. S. 3. 

Annotations : — Apld. Early r, Middleton (1S51), 14 Bcav. 
453. Distd. Alnmck v. Horn (1863), 1 ITem. & M. 630. 
Consd. Donnellan v. O’Neill (1870), 18 W. It. 1188: Re 
Scaly, Tomkins r. Tucker (1901), 85 L. T. 451. Refd. 
Williams v. Hughes (1857), 4 Jur. N. S. 12 ; Townsend v. 
Early (18G0), 28 Bcav. 429 : Re CourtauJd, Courtauld v. 
Caws ton (1882), 47 L. T. 647 ; Locke r. Dunlop (1888), 
39 Ch. D. 387 ; Re Joseph, Pain t\ Joseph, [1908] 2 Ch. 
507. 

3888. Presumption in favour of more intimate 
relative.] — Careless v. Careless, No. 4787, post. 

3889. Testator having only two daughters — Pre- 
sumption in favour of similar general treatment.] — 

Primd facie , A d priori , no doubt, a father having 
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only two daughters would make the same general 
limitation A disposition with respect to both 
(Kindersley, V.-C.). — Swift r. Swift (1863), 1 
New Rep. 353 ; 32 L. J. Ch. 479 : 11 W. R. 334. 

Annotation: — Refd. Holmes v. Sayor-Milward (1878), 38 

L. T. 381. 

3890 . Presumption in favour of relative having 
special claim — Godson of testator.] — Bequest to 
“ Francis, the youngest son of F. ” He had no 
son Francis, but he had an eldest named Arthur 
Francis A a youngest named Arthur Charles, who 
was testator’s godson : — Held : the youngest was 
entitled to the legacy. — Re Gregory’s Settlement 
A WILL (1865), 34 Beav. 600 ; 6 New Rep. 282 ; 
11 Jur. N. S. 634 ; 13 W. R. 828 ; 55 E. R. 767. 

3891 . Children of brother of testator.] — 

Re Price, Price v. Newton, No. 3S24, ante. 

C. Family of Testator . 

8892 . Presumption in favour of children.] — 

A married woman, by a testamentary instrument 
made in execution of a power contained in her 
marriage settlement, gave £2,000, subject to the 
life interest of her husband, to trustees upon trust 
for the benefit of her child or children, to be 
equally divided between them, share A share 
alike ; but in case the £2,000 should become 
payable before her children, being sons, should 
have attained, twenty-one, or, being daugliteis, 
should have attained that age or day of marriage, 
then in trust to invest A apply the interest to their 
maintenance A education, A when they should 
attain twenty-one or day of marriage, to pay to 
them their respective shares of the principal ; A 
in case any of the children should happen to die 
before their x>ortions should become payable, then 
the same should go A belong to the survivors or 
survivor of them. Testatrix left a son A two 
daughters, all of whom had attained twenty-one 
at her decease. The son, A afterwards a daughter, 
died in the lifetime of their father: — Held : on the 
death of the father, the surviving daughter was 
entitled to the £2,000 by survivorship, except as to 
that share of it which accrued to the deceased 
daughter upon the death of t he son, which belonged 
to the representative of the deceased daughter. 

The rule being that, when testator has un- 
equivocally expressed an intention that a pro- 
vision to be made for his children shall depend 
upon their surviving both their parents, the ct. 
must give effect to that intention, A can only lean 
to the presumption in favour of children, where 
the intention of testator is ambiguously expressed 
(Leach, M.R.). — Bright r. Rowe (1834), 3 My. A 

K. 316 ; 40 E. R. 121. 

Annotations : — Refd. Re Yates’s Trust (I SGI ), 18 L. T. O. S. 

298 ; Swallow i*. Binns (1855), 1 K. A J. 417 ; West r. 

"Miller (1808), L. R. 0 Eq. 59 ; Leader v. DuiTey (1888), 13 

App. Cus. 294. 

3893 . — .] — If the case be doubtful, the ct. 

prefers that construction which will most benefit 
testator’s family, on the supposition that this 
must more nearly correspond with his intention. — 
Far ha nt v. Nichols (1846), 9 Beav. 327 ; 15 

L. J. Ch. 259 ; 50 E. R. 370. 

3894. .] — (1) In construing limitations to a 

I>arent for life, A afterwards to his children, with 
a provision relating to survivorship annexed, 
whether occurring in wills or settlements, the rule 
for determining both the class who are to take A 
the contingency to which the survivorship refers 
is to lean to that construction which will include 


so many objects of the gift as possible, consistently 
with the declared purpose of the author of the 
instrument. 

(2) In the construction of a will, if there be an 
ambiguity in one part the ct. is bound to look to 
other parts of it to ascertain the construction. — 
Bouverie v. Bouverie (1847), 2 Ph. 349 ; 16 
L. .T. Ch. 411 ; 9 1,. T. O. S. 469 ; 11 Jur. 661 ; 
41 E. R. 977, L. C. 

Annotations: — As to (1) Consd. Evans v. Evans (1858), 25 
Beav. 81. Refd. Jackson e. Dover (1804), 2 Hem. A M. 
209. Generally, Refd. Vorley v. Richardson (1856), 8 
Do G. M. & G. 120 ; Alty v. Moss (1870), 34 L. T. 312 ; 
Re Poultney, Poultncy v. Foultney, [1912] 1 Ch. 245. 

3895. .] — In the case of a bequest to A. for 

life A after A.’s death to the children of B. . . . 
all the children of B. who come into existence 
before the death of A. (the period of distribution) 
are let in to share. But this ... is founded on a 
special reason, namely, the desire of the ct. to let 
in as many of the children as possible upon the 
assumption that such would be the desire of 
testator (Kindersley, V.-C.). — Lee v. Lee (1800), 
1 Drew. A Sin. 85 ; 29 L. J. Ch. 788 ; 2 L. T. 532 ; 
6 Jur. N. S. 621 ; 8 W. R, 413 ; 62 E. IL 310. 

Annotation : — Refd. Re Jones’ Estate, Hume v. Lloyd (1878), 
20 W. U. 828. 

3896. .] — Testator devised certain specific 

real estate to trustees A their heirs upon trust for 
his daughter R. for life, A after her decease ho 
gave the same unto A equally between all A every 
her children, if more than one, as tenants in 
common, their heirs A assigns ; A if but one such 
child, to his or her heirs A assigns ; A in case 
his daughter should depart this life under twenty- 
one, or afterwards “ without leaving any child or 
children,” testator gave t lie same hereditaments A 
premises to his son C., his heirs A assigns : — Held : 
the children of R. took at their births indefeasible 
interests in fee, in remainder expectant on the 
death of their mother. 

The circumstances of this case fully justify me 
in applying the principle, originally founded on 
marriage settlements, that the ct. will favour a 
plain intention to provide for children, where the 
contest is between surviving children A the repre- 
sentatives of deceased children (Wood, V.-C.).— 
White v. Hill (1867), L. R. 4 Eq. 205 ; 16 L. T. 826. 

Annotations:- — Refd. Brydon v. Willett (1809), L. B. 7 Eq. 
4 72 ; Re Brown ’m Trust (1 873). L. It. 10 Ko. 239; Tro- 
harne r. Lnvlon (1875), L. U. 10 Q. B. 459 : Re Ball, 
Slattery v. Ball (1888), 59 L. T. 800 ; Re IlumJct, Stephen 
v. Cunningham (1888), 39 Ch. D. 420 ; Barkworth v. 
Barkworth (1900k 75 L. J. Ch. 754. 

3897. .] — The ct. has pushed some of its 

conclusions to an extreme length for t lie purpose 
of including as many children as possible, first 
upon settlements, on the ground that a settlement 
is itself an indication of all children being intended 
to be provided for ; A then in wills, it has followed 
the same rule, where a father is providing for his 
children, or where any person, who has placed 
himself in loco parentis, is providing for the family. 
In such cases, if there is a single link wanting in the 
chain of referential words connecting A identifying 
t lie children who are being spoken of with those 
comprised in a description requiring them to 
survive a given period, the ct. will take advantage 
of this to let in all the children, whether they 
survive that period or not (Lord IIatherley, C.). 
— Williams v. Haytiiorne, Williams v. Williams 
(1871), 6 Ch. App. 782, L. C. 

Annotation: — Refd. Simpson v. Poach (1873), L. It, 16 3Sq. 
208. 

3898. .] — Re Hamlet, Stephen v. Cun- 

ningham, No. 3761, ante. 
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$899. .] — In a case of ambiguity or doubt, 

that construction is to be favoured which will 
allow of the child who takes a vested interest 
making such provision as is usual for his own 
family (Joyce, J .). — Re Roberts, Percival v . 
Roberts, [1903] 2 Ch. 200; 72 L. J. Ch. 597 ; 
88 L. T. 505. 


D. Other Cases. 


3900. Presumption In favour of heir.] — Chap- 
man’s Case (1574), 3 Dyer, 333 b; 73 E. R. 754. 

Annotation *: — Consd. Periman v. Pierce (1 622), Palm. 303. 
Difltd. Pyot v. Pyot (1749), 1 Ves. Sen. 335. Reid. Taylor 
t». Sayer (1600), Cro. Kllz. 742 ; Counden v. Clerke (1613), 
Hob. 29; Webb v. Henring (1617), Cro. Jac. 415; 
Beck's Cano (1630), Lltt. 344 ; Gardner v . Sheldon (1671), 
2 Keb. 781 ; Comber v. Hill (1734), 7 Mod. Rep. 195 ; 
Crowley v. Clare (1761), 3 Swan. 320, n. ; Wright v. Atkyns 
(1816), Coop. G. Ill ; Doe d. Chattaway v. Smith (1816), 
5 M. & S. 126 ; Winter v. Perratt (1843), 9 Cl. & Fin. 606 ; 
White v. Briggs (1848), 2 Ph. 583. 

3901, ,] — J,and is devised to trustees to 

sell, A out of the money arising by tlie sale, 
amongst other sums to pay £100 to his heir-at- 
law ; A no disposition is made by testator of the 
surplus of his estate. The land shall not be 
turned into personal estate, nor more sold than is 
necessary to pay the legacies, A the heir shall have 
the surplus. — Randall v. Bookey (1701), 2 Vorn. 
425 ; Prec. Ch. 102 ; 1 Eq. Cas. Abr. 272 ; 23 
E. R. 872. 


Annotations : — Refd. Paulctt v. Morlcy Sc Herbert (1702), 

2 Freem. Ch. 263 ; Farrington v. Knightly (1721), 1 P. 

Wms. 544 ; Hill r. London (Bp.) (1738), 1 Atk. 618; 

Bagshaw v. Spencer (1748), 1 Ves. Sen. 112. 

3902. .] — A. directs £1,000 to be laid out 

in the purchase of lands, that the rents A profits 
thereof might come to his nephew W. for his life ; 
but testator made no disposition of these lands, 
after the death of W. Held : the lands belonged 
to testator’s heir-at-law. — Fletcher r. Chapman 
(1703), 3 Bro. Pari. Cas. 1 ; IE. R. 1137, TT. L. 

Annotations Consd. Cogan v. StopberiB (1835), 5 L. J. Ch. 

17. Refd. Head v. GodJee, Reynolds v. Godleo (1859), 

John. 536. 

3903. .] — Lands are devised to three persons 

& their heirs to the use of them A their heirs, upon 
the trusts after mentioned, A then testator directs 
them to convey part to A. for life, A other part to 
B. in tail ; but gives no direction as to the remainder 
in fee. Though two of the trustees were related 
to testator ; yet the remainder in fee will not 
belong to them, but be a resulting trust for testa- 
tor’s heir. — Hobart r. Suffolk (Countess) (1709), 
2 Vein. 044 ; 23 E. R. 1020, L. C. 

Annotations: — Refd. Haberghain v. Vincent (1793), 2 Yes. 

204 ; Hill v. London Hip.) (1838), 1 Atk. OiS ; Clarke r. 

Hilton (1866), L. R. 2 Eq. 810. 

3904. .] — In doubtful cases the heir is 

always to be preferred (Lord Bardwicke, (•.). — - 
Bellasis v . Pthwatt (1737), 1 Atk. 420 ; West 
temp. Hard. 273 ; 20 E. R. 271 ; sub vmn. Bil- 
lingsley & Eckershall r. A.-G., 2 Eq. Cas. Abr. 
570, L. C. 

Annotations: — Refd. Lethienllier v. Tracy (1751), 3 Atk. 

774. Mentd. Chiclioetcr v. Coventry (1807), L. 1L 2 H. L. 

71. 

3905. .] — Real A personal estate devised to 

the exor. in trust to pay debts A legacies ; the 
rest & residue to liimseif : the only purpose of 
devising the real appearing to be to ensure pay- 
ment of the debts, without any intention to dis- 
inherit the heir, it was held only a charge, A the 
heir was entitled to the surplus of the real estate. — 
Halliday v. Hudson (1790), 3 Ves. 210 ; 30 E. R. 
973, L. C. 

3906. .] — Thellusson v. Rendlesham 


(Lord), Thellusson v . Thellusson, Hare v , 
Robarts, No. 3753, ante. 

3907. Presumption in favour of male offspring.] — 

If the language [of the will] be plain it must be 
given effect to, A cannot be made to bend to a 
supposed predilection in favour of male offspring 
(Lord Dunedin). — Fulford v . Hardy, [1909] 
A. C. 570 ; 79 L. J . P. C. 8 ; 101 L. T. 357, P. C. 

3908. Presumption in favour of head of family.] — 

Wild’s Case (1599), as reported in 6 Co. Rep. 
16 b ; 77 E. JR. 277. 

Annotations : — ConBd. Clifford v. Koe (1880), 5 App. Can. 
447. Refd. Wood v. Ingeraole (1610), 1 Bulst. 61 ; 
Webb v. Hearing (1617), Cro. Jac. 415; Beck's Case 
(1630), Litt. 344 ; Spirt v. Bence (1634), Cro. Car. 368 ; 
Collingwood v. Pace (1661), O'Brldg. 410; Davies v. 
ICempo (1664), Cart. 2 ; Skelton v. Bide (1665), O’Bridg. 
390 ; Wright d. Keble v. Hiceocks (1667), 2 Keb. 261 ; 
King v. Melling (1672), 3 Keb. 52 ; Wigon v. Garret (1675), 
3 Keb. 572 ; Wurman v. Seaman (1677). Cas. temp. Finch, 
279 : nyde r. Seymour (1678), 2 Freem. Ch. 42 ; Scatter- 
good v. Edge (1699), 12 Mod. Rep. 27H ; Goodright v. 
Wright (1717), 1 Stra. 25 ; Goodright d. Lislo v. Pullin 
(1726), 2 Stra. 729 ; Papillion v. Voice (1728), Kel. W. 
27 ; Shaw v. Weigh (1728), Fortes. Rep. 58 ; Gore v. 
Gore (1733), Kel. W. 254 ; Stephens v. Hide (1734), Cas. 
temp . Talb. 27 ; Wealthy d. Manley v. Boaville (1736), 
Leo temp. Hard, 258 ; Wyld v. Lewis (1738), 1 Atk. 432 ; 
Buffar ii. Bradford (1741), 2 Atk. 220 ; Oates t\ Jackson 
(1741), 7 Mod. Rep. 439 ; Ginger d. White v. White (1742), 
Willes, 348 ; Jones v. Legg (1743), 9 Mod. Rep. 461; 
Goodtitlo d. Cross v. Wodhull (1745), Willes, 692 ; 
Lampley v. Blower (1746), 3 Atk. 396: Goodwyn v. 
Goodwyn (1749), 1 Ves. Sen. 226; Wytli v. Blackman 
(1749), 1 Ves. Sen. 196 ; Sheppard v. Lessingham (1751), 
Amb. 122; Williams v. Jekyl, Elliot v. Jekyl (1755), 2 
Ves. Sen. 681 ; Wharton v. Gresham (1776), 2 VVm. Bl. 
1083; Congreve v. Congreve (1781), 1 Bro. O. C. 530 ; 
Doe d. Blandford & Dymoek v. Applin (17901, 4 Term 
Rep. 82 ; Roe d. Eberall v. Lowe (1790), 1 Hy. Bl. 446 ; 
Griffith v. Harrison (1792), 4 Term Rep. 737 ; Doe d. 
Phipps v. Mulgravo (1793), 5 Term Rep. 320; Seale v. 
Barter (1801), 2 Bos. & P. 485 ; Radcliffo v. Buckley 
(1804), 10 Ves. 195 ; Doe d. Tooley v. Gunniss (1812), 4 
Taunt. 313; Beachcroft v. Beachcroft (1816), 1 Madd. 
430 ; Doe d. Smith r. Webber (1818), 1 B. & Aid. 713 ; 
Cholmondeley v . Clinton (1820), 2 Jac. & W. 1 : Poo d. 
Liversage v. Vaughan (1822), 1 Dow. Sc lly. K. B. 62; 
Parr v. Swindells (1828), 6 L. J. O. S. Ch. 99 ; Bowen v. 
S newer oft (1837), 2 Y. Sc C. Ex. 640 ; Butler v. Lowe 
(1839), 10 Sim. 317 ; Paine v. Wagner (1841), 12 Sim. 

J 84 ; Doe d. Ble«ard v. Simpson (1842), 3 Man. & G. 
929 ; Stokes v. Heron (1845), 12 Cl. & Fin. 161 ; Darloy 
v. Martin (1853), i C. L. R. 729 ; Mason v. Clarke (1853), 
17 Beav. 126 ; Parker v. Birks (1854), 1 K. & J. 156 ; 
Winston v. Warburton (1856), 27 L. T. O. S. 232 ; Crook 
v. Whitley (1856), 25 L. J. Ch. 657 ; Audsley v. Horn 
(1859), 1 Do U. F. Sc. J. 226 ; Byng v. Byng (1862), 10 
H. L. Cas. 171 ; Do Windt v. De Windt (1866), 35 L. J. Ch. 
332 ; Grieve v. Grieve (1867), L. R. 4 Eq. 180 ; Roper v. 
Roper (1867), L. R. 3 O. P. 32 ; Aligoodv. Blake, Roach v . 
Blako, Clennoll v. Blake, Reed v. Blake (1873), 29 L. T. 
331; Underhill v. Roden (1876), 2 Ch. D. 494 ; He 
Nelley's Trusts (1877), 26 W. R. 88 ; Re Buckraaster's 
Estate (1882), 47 L. T. 614 ; Bowen v. Lewis (1884), 9 
App. Cas. 890 ; He Wilmot, Wilmot v. Betterton (1897), 
76 L. T. 415 ; Pelham Clinton v. Newcastle, [19021 1 Ch. 
34 ; He Jones, Lewis v. Lewis, [19101 1 Ch. 167. 

3909. Presumption in favour of next of kin — 
Legal succession not intended.] — Testator passing 
over his heir-at-law (the son of his deceased eldest 
brother), gave £1,000 to testator’s father for life, 
A after liis death to be continued to testator’s 
younger brother, A proceeded thus : “ A after his 
death to be continued to my next nearest heir, 
A so on. This property is not meant to be dis- 
posed of by any of the family ” : — Held : the 
ultimate limitation was void for uncertainty. 

The word “ heir,” which he has used, imports, 
in some sense or other, the right of legal succession ; 
A he has at the same time so expressed himself 
as to show that he did not intend the order of 
legal succession ; A under these circumstances it 
appears to me that the persons intended to take 
. . . are wholly uncertain A the legacy belongs 
to the next of kin under the statute (Lord Lang- 
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dale. M.R.). — Thomason v. Moses (1842), 5 
Beav. 77 ; 6 Jur. 403 ; 49 E. It. 506. 

Annotations «•— Distd. Boys v. Bradley (1853), 17 Jur. 159. 
Mentd. Westcott v. (Julliford (1844), 3 Hare, 265 ; Jones 
v. Plow (1850), 14 L. T. O. 8. 504 ; Wilson v. Eden (1854), 
23 L. J. Ch. 105. 

3910. Presumption in favour of nearer relative — 
Bequest to children of one nephew & another 
nephew.] — Testatrix directed one moiety of the 
proceeds of sale of her real estate “to be equally 
divided between the children of F. W. A J. W. or 
their heirs.” F. W. A J. W. were nephews of 
testatrix. F. W. had six children living at the 
death of testatrix. For five years previous to the 
date of the will he had not lived with his family. 
J. W. had two children living at the death of 
testatrix : — Held : the gift was to J. W. & the 
children of F. \V. & the division must be into 
moieties, one going to J. W. A the other to the 
children of F. W. 

Considering the nature of the gift, it would be 
strange, not to say capricious, to make a class of 
one nephew A the children of another A divide 
among them in equal shares (Joyce, J.). — He 
Walukan, Milnek v. Walbran, [1906] 1 Ch. 64 ; 
93 L. T. 745 : 54 W. R. 167. 

Annotation : — Consd. He Harper, Plowman v. Harper, [1914] 
1 Ch. 70. 


Sect. 10.- CONTEXT, MEANING, AND EFFECT 

OF WORDS. 

Sub -sect. 1. — Every Word to have Effect. 

3911. General rule.] — It is a certain rule in the 
exposition of wills especially that every word shall 
have its effect A not be rejected if any construction 
can possibly be put upon it (Lord King, (\). — 
Bark icr v.' Giles (1725), 2 P. Wins. 280; Cas. 
temp. King. 17 ; 9 Mod. Rep. 157 ; 24 E. R. 7, ‘JO, 
L. C. ; on appeal (1727), 3 Bro. Pari. Cas. 104, 
H. L. 

Annotations : — Refd. Rogers v. Downs (1742), 9 Mod. Rep. 
292 ; Trodd v. Downs (1742), 2 Atk. 304 ; Garland v. 
Thomas (1804), 1 Boh. & V. N. R. 82 ; Doo d. Littlowood 
v. Green (1838), 4 M. A W. 229. 

3912. — — .] — Blandford v. Blandford (101 5), 
1 Roll. Rep. 318 ; 81 E. R. 513 ; sub nom. 13 lam - 
ford v. Blamfohd, 3 Bulst. 98. 

Annotations : — Refd. Bate v. Amherst (1(562), T. Rayin. 82 ; 
Scattergood r. Edge (1699), 12 Mod. Rep. 278 ; Gore r. 
Gore (1733), Kel. W. 254 : Re Ashfortli, Sibley a. Ashfortli, 
ri905] 1 Ch. 535 ; lie Nash, Cook v. Frederick, [1910] 1 
Ch. 1. 

3913. .] — (1) It is a sound rule in con- 
struction of . . . wills, that every word ought to 
stand if consistent with the manifest intention 
(Lord Uenley, Keeper). 

(2) There can be no technical words in a will, 
but they are to be construed according to the 
intention of the parties (Lord Henley, Keeper). 
— King v. Burchall (1759), 4 Term Rep. 296, n. ; 
1 Eden, 424 ; 100 E. R. 1028. 

Annotations GY tier ally, Refd, Jones v. Morgan (1 783), 1 

Bro. C. C. 206; Goodright r. Herring (1785), 4 Doug. 
K. B. 298 ; Demi d. Webb v. Puckey (1793), 5 Term Rep. 
299 : Jacobs r. Amyatt (1791), 4 Bro. C. C. 54 2 ; Wood- 
hnuse v. Herrick (1855), 1 K . & J. 352 ; Vernon v. Wright 
(1858), 28 L. ,T. Ch. 198; Marshall v. Grime (I860), 28 
Beav. 375 ; Morgan v. Thomas (1882), 51 L. J. Ch. 289. 

3914. .] — J. devises Id his wife A her heirs, 

all his manors, messuages, advowsons, etc., in the 
county of H. for the purchase whereof lie had 
already contracted A agreed. Testator had two 


advowsons in that county, one of which he had 
not only contracted for, but it had been actually 
conveyed to him prior to the making of his will : 
Held : this advowson was w T ell devised ; for 
otherwise the word advowsons, in the plural 
number, would have no effect. — Hill v. St. John 
(1775), 3 Bro. Pari. Cas. 375 ; 1 E. R. 1379 ; affg. 
8. 0. sub nom. St. John v. Winton (Bp.) (1774), 
1 Oowp. 94 ; sub nom. Anon., Lofft, 351. 

Annotations: — Consd. Doe d. Parkin v. Parkin (1814), 5 
Taunt. 321. Mentd. Vicars v. Iiaydon (1778), 2 Cowp. 
841. 

3915. .] — Thellusson v. Woodford, 

No. 3571, aide. 

3916. .] — Every word of a will must have 

a meaning imputed to it, if capable of it, without 
a violation of the general intent or any other 
provision in the will. — Reeves v. Brymek, 
Brymer v. Reeves (1799), 4 Ves., 692 ; 31 E. R. 
358. 

Annotations: — Refd. ltadcliffe r. Buckley (1801), 10 \ oh. 
195 ; Berry e. Berry (1861), 3 Gift. 134. 

3917. •] — (t) This is one of the most 

difficult questions, that can occur ; the con- 
struction of words, to which it is hardly possible 
to give any construction, which will not involve 
something like absurdity ; A it is impossible to 
put any construction upon them, which will not 
under certain circumstances be contrary to 
testator’s intention. 

The true rule is to give every word a construc- 
tion, if I can, without violating clear words in 
other parts of the will or the general intention 
(Loud Alvanley, M.R.). 

(2) This is a case of residue, therefore every 
intendment is to be made that testator meant to 
dispose out A out (Lord Alvanley, M.R.).— 
Milsom v. Awduy (1800), 5 Ves. 465 ; 31 E. R. 
684. 

Annotations Generali //, Refd. Goodman v. Goodman 

(1847), 1 De G. & Sm. 695 ; Lnndey v. Robbins (1853), 
10 Hure, 621 ; Re Corbett's Trusts (I860), John. 591 ; 
Hurry r. Morgan (1866), L. 1L 3 E<j. 152; Smith r. 
G reon hill (186(5), 14 YV. R. 912 ; Rc Arnold's Trusts (1870), 
L. Li. 10 K«|. 252 ; Melsoin v. (dies (1870), L. R. 5 C. P. 
614; Williams r. James (1S72), 20 NY 7 . R. 1010; Re 
Bowman. Re Lay, W hyteheud r. Boulton (1889b 41 
Ch. D. 525; Re Robson, Howden r. Robson, 11899] 
\V. N. 261 ; Harrison c. Harrison, [1901 ] 2 Ch. 136. 

3918. .] — Doe d. Tyrrell v. Lyford, No. 

4613, post. 

3919. .] — v . Lyne (1832), You. 562 : 

159 E. R. 1111. 

Annotations : — Consd. Tubett v. Armstrong (1839). 4 My. & 
Cr. 390 ; Gilbert, v. Lewis (1862), 1 Do G. J. A 8m. 38. 
Refd. Massey v. Parker (1834), 2 My. & K. 174. 

3920. — — .] — I am bound, in putting a con- 
struction on this will, to give effect to every word 
in it (Siiadyvell, V.-C.). — Hastings v. Hank 
(1833), 6 Sim. 67 ; 58 E. R. 520. 

3921. .] — Murk all v. Sutton, No. 3610, 

ante. 

3922. .] — The object must be to give effect 

to all the words of the will if possible (Lord 
Campbell, O.J.). — Doe d. Hampton v. Carpenter 
(1850), 16 Q. B. 181 ; 20 L. J. Q. B. 70; 16 
L. T. O. S. 231 ; 15 Jur. 719 ; 117 E. R. 848. 
Annotation : — Refd. Dean v. Gibson (1807), 15 W7. R. 809. 

3923. .] — Eden v. Wilson, No. 3589, ante, 

3924. — — .] — Neathway v. Reed, No. 4139, 

post. 

3925. .] — It is a wholesome canon of con- 

struction to give effect, if possible, to every word 
in the will or other instrument which is to be con- 
strued, A that rule ought not to be departed from, 
unless it is apparent that by adhering to it we 
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3911 i. General rule.} — It is from the words & context of a will & not from the punctuation that the sense must be 
collected.- Rc Campbell, M'Cabe v. Campbell, [1918] 1 I. ft. 429. — 1R. 
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should be defeating the intention as collected from 
the context (Lord Cranworth, C.). — Sayer v 
BRADLY (1856), 5 H. L. Cas. 873 ; 28 L. T. O. 8* 
69 ; 2 Jur. N. S. 887 ; 4 W. R. 808 ; 10 E. R*. 
1146 ; sub nom. Sayer v . Boys, 25 L. J. Oh. 593, 
H. L. ; affg. S. C. sub nom. Boys v. Bradley 
(1853), 4 De G. M. & G. 58, L. J J. 

3926. .] — Every word ought, if possible, 

to have its effect (Turner, L..T.).-— King v. 
Cleaveland (1859), 4 De G. & J. 477 ; 28 L. J. Oh. 
835 ; 33 L. T. O. 8. 340 ; 7 W. R. 002 ; 45 E. R. 
180, L. 0. & L. JJ. 


-Annotations : — Consd. Wing v. Wing (1870), 34 L. T. 041 ; 
Reid. lie Henderson (1800), 28 Beav. 056 ; Stockdalo v. 
Nicholson (1807), L. B. 4 Eq. 359 ; lie Pbilps’ Will (1809), 
L. R. 7 Eq. 151 ; Bnrt v. Ilollyar (1872), L. R. 14 Eq. 
160; Wingfield v. Wingfield (1878), 9 Cb. D. 658; 
JTeay v. Boulton (1883), 25 Ch. D. 212; lie Thompson, 
Maenell v. Newman (1880), 55 L. T. 85 ; lie Hanuam, 
Iladdelsey v. Hanuam (1897), 00 L. J. Ch. 471 ; lie 
Woolloy, Wormald v. Woolley, {1903] 2 Ch. 200; Re 
Brooks, Public Trustee v . White, 11928] Ch. 214. 


3927. .] — Effect ought, if possible, to be 

given Id every word of a will (Turner. L.J.). — - 
Best v. Stoneukwer (1805), 2 De G. .T. A 8m. 
537 ; 5 New Rep. 500 ; 34 L. J. Ch. 3*19 ; 12 
L. T. 195 ; 11 Jur. N. S. 315 ; 13 W. K. 500 ; 40 
E. R. 481, L. J.l. 

3928. .] — Martin v. Holgate, No. 3019, 

ante. 

3929. .] — TJie word “ sole ” in a will, has 

not a fixed technical meaning, throwing on the 
person who contests that meaning the necessity 
of showing, by implication, that it is not used in 
the particular instrument in its strict technical 


sense. 

\ on must in this and in every similar case, as 
it seems to me, ascertain what was the purpose for 
which testator introduced the word “ sole ” into 
his disposition ; A it may very well be that if you 
find testator using the word “ sole,” A: >ou are 
unable to see any other purpose for which he can 
have used it when speaking of a woman, even an 
unmarried woman, rather than reduce the word to 
silence you will infer that what he meant by 
using tlu* word ” sole ” w as to exclude the marital 
right of the husband (Lord Cairns).-- Massy r. 
Rowen (1809), L. K. 1 11. L. 288 ; 23 L. T. 141, 
IT. L. 


Annotation? : — Refd. lie Graham's Trusts (1872), 20 VV. R. 
289 ; lie Peacock's Trusts (1879), 10 Ch. D. 490. 

3930. * .)- — It is familiar law that effect 

should, if possible, be given to every word which 
testator uses (Lord Coleridge, (J..L). — Quarm 
v. Quarm, [1892) 1 Q. B. 184 ; 01 L. .J. Q. B. 154 ; 
00 L. T. 418 ; 40 W. R. 302, D. C. 

3931. j — II old ate r. Jennings (1893), 37 

Sol. Jo. 303. 

Annotation : — Refd. lie Palmer, Palmer v. Ausworth, 11893] 
3 Ch. 369. 


3932. .1-75* Sanf< mid, Sanford r. San- 

ford, No. 3800, ante. 

3933. Additional words.] — T take it to be one 
rule in the construction of a will, that you are not 
to impute to testator, unless the context requires 
it, that ho uses additional words except for some 
additional purpose ; that you are not to suppose 
he uses additional words for no purpose (Lord 
Eldon, C.).— Oddie v. Woodford (1821), as 
reported in 3 My. A IT. 581 : 10 E. K. 1052, L. 0. ; 
on appeal (1825), 3 My. A Cr. 025, Ji. L. 

Annotations ; — Refd. Bernal r. Bernal (1838), 3 My. & Cr. 
559 ; Doe d. Angcll v. Angell (1846), 9 Q. B. 328 ; Boys 
i?. Bradley (1853), 10 llare, 389 ; Bythesea v. Bytliosea 
(1854), 23 L. J. Ch. 1004 ; Thellusson v. Rendlesham 
(1859), 7 11. L. Cas, 429. Mentd. Galloway v. London 
Corpn. (1805), 3 Do G. J. A Sm. 59. 


3935. Senseless words.] — Although it is no 
doubt the duty of the ct. to read the entire will, 
& if possible attach a meaning to every word in it, 
yet looking to the senseless manner in which words 
of reference A otherwise have throughout been 
used in this will, it does not seem that any meaning 
could be given to these words “ as aforesaid ” 
where they occur (Cotton, L.J.). — Be Paulet 
(Lord), Winchester (Marquis) v. Goodden 
(1888), 4 T. L. R. 400, C. A. 

Qualification of words by other words.] — See 
Sub -sect. 5, post. 

Transposition of words.] — See Sub-sect. 8, 
post. 

Rejection of words.] — See Sub-sect. 9, post. 

Substitution of words.] - Sec Sub-sect. 10, post. 


Sub-sect. 2 . — Meaning of Words. 

A. In General . 

3936. Will to be taken as dictionary.] — (1) If 

you find that that is the nomenclature used by 
testator, taking liis will as the dictionary from 
which you are to find the meaning of the terms he 
has used, that is all which the law requires (Lord 
Cairns). 

(2) In construing a will the ct. should place itself 
as fully as possible in the situation of testator, cA 
guide its construction of his intention in some 
degree by the light of the knowledge thus acquired 
(Lord Chelmsford). — IIjllil Crook (1873), L. R. 
0 14. L. 205 ; 42 L. J. Ch. 702 ; 22 W. R. 137, 11. 1,.; 
affg. S. C. sub nom. Crook v. 11 ha (1871), 0 Ch. 
App. 311, L. J.L ; subsequent proceedings (1870), 3 
Ch. D. 773. 

Annotations : — Ha to (1) Apld. Re Homer, Eagleton v. 
Horner (1887), 37 Ch. D. 695 ; lie Jodroll, Jodrell v. 
Scale (1890), 4 1 Ch. 1). 590; Re Pearce, Alliance At>see. 
Co. v. Francis, [1911] 1 Cb. 254. Refd. Laker v. Hordern 
(1876), 1 Cb. D. 64 1 ; In the Goods of Ashton, [1892] P. 
83 ; Re Do Wilton. l)e Wilton v. Montoilorc, [I960] 2 Ch. 
481 ; Ebbern r. Fowler, [19091 1 Ch. 578. As to (2) 
Refd. Dor in v>. Dorin (1875), L. H. 7 H. L. 568 ; Re Du 
Bocliet, Mansell v. Allen, [1901] 2 Ch. 441 : Re Hclliwoll, 
Pickles v. llelliwell, 11916] 2 Ch. 580. Generally, Refd. 
Re Brown’s Trust (1873), L. U. 16 Eq. 239 ; Occleston v. 
Fullalove (1874), 9 Ch. App. 1 17 ; Levy v. Solomon (1877), 
37 L. 'J'. 263; Perkins v. Goodwin, [1877] W. N. Ill ; 
Ellis v. Houston (1878), 10 Ch. 1). 236 ; Megson v. Ilindle 
(1880), 15 Ch. D. 198 ; Re Humphries, Smith v. MiUidge 
( 1 8S3), 24 Ch. D. 691; lie Bolton, Brown v. Bolton 
(1886), 31 Ch. D. 542 ; Re Haseldiue, Grange v. Sturdy 
(1886), 31 Ch. D. 511 ; Re Hustle's Trusts (1887), 35 Ch. D. 
728 ; lie Browne, J. v. Browne (1889), 61 L. T. 463 

lie Lowe, Danily v. Platt (1892), 61 L. J. Ch. 415 ; Re 
Dettkin, Starkey v. Eyres. |I894] 3 Ch. 565; Re Fish, 
Ingham v. Ilayner, [1891 J 2 Ch. 83 ; Re Harrison, Harrison 
r. Hiffson, [1894] 1 Ch. 561 ; Re Jeans, Upton v. Jeans 
(1895), 72 L. T. 835 ; lie Porker, Parker v. Osborne, 
[ 1 807 J 2 Ch. 208 ; Re Walker, Walker v. Lutyens, 11897] 
2 Ch. 238 ; Re Wood, Wood v. Wood [1901 1 2 Ch. 578 ; 
Re Corsellis, Freeborn v. Napper, [1906] 2 Ch. 316 ; Rc 
Loveland. Loveland v. Loveland (1906), 75 L. J, Ch. 314 ; 
Re Eve, Edwards r. Burns, [1909] I Ch. 796 ; Rc Embury, 
Bowycr v. Page (No. 2) (1914), 111 L. T. 275 ; Re BJeckly, 
Sidebothatn v. Bleckly, [1920] 1 Ch. 450 ; Ward i». Van 
Dor Loclf, Buruyeat v. Van Der Locff, [1924] A. C. 
653 Rc Taylor, Hockley v. O’Neal, [1925] 1 Ch. 739 ; 
Khoo llool Leong v. Khon Hean lvivee, [1926] A. C. 
529. 

3937. .] — Taking testator’s will as his 

dictionary, from which I am to find tho meaning of 
the terms he lias used, that is the principle on 
which I am to construe the will (Stirling, J .). — Be 
Horner, Eagleton v. Horner (1887), 37 Oh. D. 
095 ; 57 L. J. Ch. 211 ; 58 L. T. 103 ; 30 W. R. 
318 ; 4 T. L. R. 100. 

AnnoUilions : — Refd. Tie Harrison, Harrison v. Higson, 

1 1 89 1 ] 1 Ch, 561 ; Re Walker, Walker v. Lutyens, [1897] 
2 Ch. 238. 


3934, .] _ Be Boden, Boden v. Bo den, 

No. 3981, post . 


3938. .] — Be Jodrell, Jodrell v. Seale, 

No. 3789, ante. 
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Sect. 10. — Context, meaning , and effect of words : 
Sub-sect. 2, A. & B. (a). ] 

3939. .] — (1) Where in a will a word has 

a clear A delinite meaning when used in one 
part, but has not when used in another, the pre- 
sumption is that the word is intended to bear 
the same meaning in the latter case as in the 
former. 

(2) It is not a canon of construction, but only a 
concise way of putting a principle of common 
sense, to say that when testator has made a 
dictionary for himself we must look at that to see 
in what sense he has used words in his will (Jeune, 
P.). — Re Birics, Kenyon v. Birrs, [1900] 1 Oh. 
417 ; 09 L. J. Ch. 124 ; 81 L. T. 741 ; 44 Sol. Jo. 
100, C. A. 

Annotations : — Generally , Reid. He Waugh. Waugh v. 
Uripps, [1903] l Ch. 744 ; He Green, Bath v. Cannon, 
11914] 1 Ch. 134 ; Re Brooks, Public Trustee v. White, 
11928] 1 Ch. 214. 

3940. .] — This is one of those cases in which 

testator has created a dictionary for himself, A 
we must read his will in the light of that dictionary 
(Vaugiian Williams, L.J.). — Re Wood, Wood v. 
Wood, [1902] 2 Ch. 542 ; 71 L. J. Ch. 723 ; 87 
L.* T. 310 ; 50 V T . K. 095 ; 18 T. L. It. 710 ; 40 
Sol. Jo. 032, C. A. 

Annotations : — Refd. He Sndlfcer, Bedford v. Hughes, [1903] 
1 Ch. 198; Re Kiddle. Gent v. Riddle (1905), 9*2 L. T. 
721 ; He Cullum, Mercer r. Flood, [19241 1 Ch. 510, 

3941. .] — I think that testatrix has made 

her own dictionary (Kekewich, J.). — Re Ktddle, 
Gent v. Kiddle (1905), 92 L. T. 724 ; 53 W. It. 
010; 49 Sol. Jo. 481. 

3942. What may be considered— Meaning estab- 
lished by long series of decisions.] — If a long course 
of decisions has established a particular meaning 
as belonging to particular words, testator must be 
supposed to have used those words in that sense 
& they must be so construed (Lord W e n sle y dale ) . 
— Grevtlle v. Browne (1859), 7 II. L. Cas. 089 ; 
34 L. T. O. 8. 8 ; 5 Jur. N. 8. 849 ; 7 W. It. 073 ; 
11 E. It. 275, II. L. 

Annotations : — Apld. He Bawden, National Provincial Bank 
of England v. Cress well, Bawden v. Cresswell, [1894] 1 
Cu. 093. Refd. Gyett. r. Williams (1802), 2 John. II. 
429; Browning v. French (1871), 24 L. T. 049; Skiller 
t*. Haisraan (1871), 21 L. T. 745 ; Gainsford v. Dunn 
(1874), L. it. 17 Krj. 405; Brooke v. Hooke (1870), 35 
L. T. 301 ; He Beilis’s Trusts (1877), 5 Ch. li. 504 ; Bi'ay 
v . Stevens (1879), 12 Ch. IL 102; Wells v. How (1879), 
48 L. J. Ch. 470 ; Elliott v. Dearsley (1880), 10 Ch. 1). 
322 ; He Ovey, Broadberit v. Barrow (1882), 4 0 L. T. 013 ; 
He Stokes, Parsons v. Miller (1892), 67 L. T. 223 ; He 
Brooke, Brooke v. Brooke, [1891] 1 Ch. 4 3 ; Re Boards, 
Knight v. Knight, [1895] 1 Ch. 499 ; Jie Dyson & Fowke. 
[1890] 2 Ch. 720 ; Re Adams & Perrys' Contract, [1899] 
1 Ch. 554 ; He Smith, Smith v. Smith, [1899! 1 (’h. 305 ; 
He Grainger, Dawson v. Higgins, [1900] 2 Ch. 750 ; He 
Yates, Throckmorton r. Pike (1907), 90 L. T. 758 ; He 
Balls, TTewby v. Bulls, [1909J 1 Ch. 791. 

3943. If a series of decisions 
accepted by the profession A presumably known 
to ail testators or, at any rate, to those whose duty 
it is to prepare their wills have established that 
certain words & certain phrases mean certain 
things A have a certain result, then effect must be 


given to that, & those words must have that 
meaning & that only, A you really are but using 
them grammatically according to the dictionary 
because the dictionary is to bo found in those 
decisions (Kekewich, J .). — Re Bawden, National 
Provincial Bank op England i\ Cresswell, 
Bawden v. Cresswell, [1894 J 1 Ch. 093 ; 03 
L. J. Ch. 412 ; 70 L. T. 526 ; 42 W. R. 235 ; 8 
It. 70. 

Annotation Apld. He Hargetts, Smith v. Hargetts (1900), 
50 Sol. Jo. 290. 

3944. Skill of person drawing will.]— Though 

you may not show by external evidence what was 
the skill of the person by whom the will was 
drawn, you may infer this from the evidence 
afforded by the will itself, & take it into considera- 
tion in construing the will. — R ichards v. Davies 
(1802), 13 C. B. N. 8. 09 ; 1 New Rep. 02 ; 32 

L. J. 0. P. 3 ; 7 L. T. 357 ; 11 W- R. 38 ; 143 E. R. 
28 ; affd. (1803), 13 0. B. N. 8. 801, Ex. Oh. 

3945. .] — It was suggested, that in 

consequence of tiie will having been drawn by 
testator himself, it might admit of a different 
construction from what it would if it had been 
drawn by a professional man ; but I apprehend 
that this is not so, A the rules of const ruction must 
be exactly the same in both cases (Romilly, 

M. R.). — Weale v. Ollive (No. 2) (1803), 32 Beav. 
421 ; 55 E. R. 105. 

Previous legal decisions.]— Sec Sect. 7, ante. 

Admissibility of extrinsic evidence. j — Sec 

Sect. 14, post. 

B. Words Construed in their Ordinary Meaning. 

(a) In General. 

3946. General rule.]— Much stress has been laid 
on the manner of wording this devise ; A it is 
observable, that testator devises all such money, 
not as he shall have, but as he has, in the South 
Sea, etc., stocks, A therefore this being a description 
in the present tense cannot be construed to relate 
to any other personal estate than that particular 
sort which he had at the time of his will. But I 
think this too strict a construction of a will, A 
not warranted by the plain sense A meaning 
appearing upon the face of it (Loud Hardwtcke, 
<\). — Wingfield v. Newton (1739), 2 Coll. 520, n. ; 
9 Mod. Rep. 428 ; 03 E. R. 843, L. C. 

3947. .] — Roe d. Dodson v. Grew, No. 

3508, ante. 

3948. — .] -Words are always to be taken in 
their ordinary sense, unless the testator has demon- 
strated an intention to put a different sense upon 
them (Lord Alvanley, O.J.). — Poole v. Poole 
( 1804), 3 Bos. A P. 020 ; 127 E. It. 334. 

Annotations: — Apld. Fctherston v. Fctherston (1835), 3 
Gl. A: Fin. 07. Consd. Winter v. Permit (1813), 9 Cl. 
Fin. (9)0. Refd. Toller v. Attwood (1850), 15 (J- B. 929 ; 
Van Gnitten v. Foxwell, Foxwell v. Van Unit ten, [1897 1 
A. C. 058 ; He Simeon, Vowier-Simcoe r. Vowler, [1913] 
1 Ch. 552 ; He Lawrence, Laurence r. Lawrence, [1915] 
1 Ch. 129. 

3949. .] — The plain express meaning of 

words in a residuary clause will be followed, where 


PART XVI. SECT. 10, SUB-SECT. 2.— 

B. (a). 

3946 i. General rvlc .) — Where the 
language of a will admits of a gram- 
matical construction which is consistent 
with the apparent Intention of testator, 
& will not deprive any devisee of all 
cut ate thereby conferred upon him, 
the ct. will not resort to tin* canons of 
construction framed for the interpreta- 
tion of wills in cases of diflloulty. — 
Lynch r. Johnson (1878), 4 V. L. 11. 
203.— AUS. 

3946 ii. Crawford 


Bkoddy (1890), 20 a. O. B. 

CAN. 

3946 iii. .] — The ct., in constru- 
ing a will, rmigt act on the language 
which testator lias used according to its 
ordinary significations, H must not 
extend the meaning of words without 
being able to assign any possible limit 
where to stop. — Dr Hobeck v. Ct.on- 
cijkry (Lord) (1871), 5 1. K. K q. 588. — 
IR. 

3946 iv. .] — Young v. Bain, He 

Younu (1902), 21 N. Z. L. It. 603 — 

N.Z. 


3946 v. .] -In construing a will 

where there is nothing tangible to 
suggest any contusion in tho mind 
of testator or any real ambiguity 
in tho will, there Is no other safe 
mode interpreting the instrument 
than to read it literally. — Church 
Property Truhthkh t\ Public Tkuh- 
tkh (1907), 27 N. Z. L. It. 354. — 
N.Z. 

3946 vi. .] — Mackenzie r. 

Devonshire (Duke) (1890), 23 It. (Ct. 
of Sobs.) (H. L.) 32 ; 32 18c. L. It. 028 ; 
4 8. L. T. 12.— SCOT. 
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such meaning is consistent with the general 
intention of testatrix, though it should be repugnant 
to the strict literal import of a former clause. — 
Hopkins v. Towle (1823), 1 Sim. & St. 337 ; 
1 L. J. O. 8. Ch. 155 ; 57 E. R. 135 ; affd. (1827), 
3 Russ. 304, L. C. 

3950. .J — Where words in a will are clear & 

distinct they must be construed in their ordinary 
sense, notwithstanding the improbability of such 
a construction being consistent with the testator’s 
intention. — La Roche v. Davies (1837), 3 Y. <te 
C. Ex. (512, n. ; 1 Jur. 574 ; 160 E. R. 846, L. C. 

3951. .] — In construing a devise, words are 

to be taken to comprehend a subject which falls 
within the usual sense of such words, unless the 
will contain a manifest & plain declaration to the 
contrary. — Doe d . Howell v. Thomas (1840), 1 
Man. &L G. 335 ; 1 Scott, N. R. 359 ; 133 E. R. 3(53. 

3952. .] — You are to take words, especially 

in a will, in their ordinary sense, unless something 
in the whole context of the will shall be found to 
displace that ordinary sense, & to require you, 
for the purpose of affecting the general intention of 
testator to give an extraordinary & special 
construction to the words, & take them out of their 
ordinary acceptation (Lord Brougham). — Trevor 
v. Trevor (1847), 1 H. L. Cas. 239 ; 9 E. R. 747, 
II. L. 


Annotations: — Refd. Williums v. Teulc (1847), 0 Ilare, 239; 
Fowler v. Cohn (1830), 21 Heav. 300 ; Thellusson v. 
Remllesham ( 1859). 7 H. L. Can. 4 29 ; Wal medley v. Gerard 
(1801), 29 Beav. 321 ; Surtees v. Surtees (1871), 23 L. T. 
288. Mentd. Forster r. Davies (1803), 32 Beav. 024 ; 
Pry*e v. Pryse (1872), 42 L. J. Ch. 233. 

3953. — .1 — The disposition of cts. should 

always be to abide by the words of a will, read 
them in their ordinary grammatical sense (Parke, 
B.). — Mortimer v. Hartley (1851), 6 Exeh. 47 ; 
3 De G. & 8m. 328, n. ; 20 L. .T. Ex. 129 ; 1(5 L. T. 
O. 8. 551 ; 155 E. R. 448. 

A n notations Consd. Grey r. Pearson (18371, 0 H. L. Cas. 
01. Refd. Morris r. Morris (1833), 17 Beav. 198; Good 
v. Good (1837), 7 E. & B. 293 ; Heed v. Bruit hwaito (1871), 
L. H. 11 Eq. 314. 


3954. .'J— Hart v. Tulk, Hart r. Gordon, 

Tulk v. Hart, Hart v. Cottrell, No. 3732, ante. 

3955. .] — WlLLTAMSON V. JEFFREYS, No. 

3(512, ante. 

3956. .] — The ordinary elementary rule of 

construction l is] that for the purpose of construing 
any word in any will that ever was executed 
such word must receive its ordinary & primary 
meaning unless the ct. is satisfied that testator 
intended to use it in a secondary & less proper 
sense ( Kindersley, V.-O.). — Low v. Smith (1856), 
25 L. J. Ch. 503 ; 2 Jur. N. 8 . 344 ; 4 W. R. 429. 

Annotations : — Apld. Smith r. Butcher (1S78), 10 Ch. D. 
113. Refd. Poody v. Higgins (1856), 2 K. & J. 729 ; 
Wingfield v. Wingfield (187 8), 9 Ch. D. 038 ; AY Stannard, 
Stanriard v. Burt (1883), 32 L. J. Ch. 333. 


3957. .]— Crook v. Whitley, No. 3984, post. 

3958 . .] — Abbott v. Middleton, Ricketts 

v. Carpenter, No. 3735, ante. 

3959. .] — There is one rule of construction 

which is so elementary & so obvious that I hesitate 
to mention it, that every word in a will or any other 
document must receive its primary signification, 
unless you feel satisfied from the whole context 
that testator meant to use it in some secondary 
sense. That rule is universal & must be applied 
to every case (Hinders ley, V.-C.). — 8 outhgate 
v. Clinch (1858), 27 L. J. Ch. 651 ; 31 L. T. O. 8. 
263 ; 4 Jur. N. 8. 428 ; 6 W. R. 489. 

3900. .J — Roddy v. Fitzgerald, No. 3617, 

ante. 

3961. — — .] — Slingsby v. Grainger, No. 3781, 
ante . 

3952. .] — (1) It was said in argument that 

the recital of having given the property would of 
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itself amount to a gift ; & no doubt in several 
cases it may ; but here there is no recital of his 
having given the property. There is no statement 
in this clause of any gift which had been previously 
made, except the general statement that testator 
has made dispositions (Turner, L.J.). 

(2) The words of a will are to be taken in their 
ordinary sense & according to their ordinary 
construction & meaning, unless a very strong 
context be found to alter their ordinary construc- 
tion & meaning (Turner, L.J.). — Wylie v. Wylie, 
Wylie v. Enohin (1860), 1 Do G. F. & J. 410 ; 29 
L. J. Ch. 341 ; 1 L. T. 533 ; 6 Jur. N. 8. 259 ; 8 
W. R. 316 ; 45 E. R. 418, L. JJ. ; affd. sab nom. 
Enohin v. Wylie (1862), 10 H. L. Cas. 1, H. L. 
Annotations : — As to (1) Distd. Patrick r. Yeatherd (1864), 
3 New Hep. 367. As to (1) Refd. Travers v. Blundell 
(1877), 6 Ch. D. 436. Generally , Consd. King v. George 
(1876), 4 Ch. D. 433. Generally , Refd. Bloxarn t\ Favre 
(1884 b 30 L. T. 766. Generally , Mentd. Doglionl v. 
Crispin (1866), 13 L. T. 44 ; In the Goods of Earl (1867), 
L. H. 1 P. & D. 430 ; Larivi&rev. Morgan (1872), 7 Ch. App. 
330 ; Miller v. James (1872), L. It. 3 P. & I). 4 ; Stirling- 
Maxwoll v. Cartwright (1879), 11 Ch. D. 322 ; Eamos v. 
Haeon (1880). 1(5 Ch. D. 407 ; Ewing v. Orr Ewing (1883), 
9 Ann. Cas. 34 ; lie Hawthorne, Graham v. Massey (1883), 
23 Ch. D. 743 ; lie Kloebe, Kaimreuther v. Geiselbrecht 
(1884), 34 L. J. Ch. 297 ; Ewing v. Orr Ewing (1883), 10 
App. Cas. 433 : Concha v. Concha (1886), 11 App. Cas. 
341 ; He Trufort, Trafford v. Blanc (1887), 36 Ch. D. 
600 ; Abd-Ul-Mcssih r. Farm (1888), 13 App. Cas. 431 ; 
lie Artola Hermanos, Ex p. Andr6 Ch&le (1890), 24 Q. B. D. 
G10 ; lie Bonnefoi, Surrey r. Perrin, [19121 P. 233. 

3963. .] — The primary duty of a ct. of 

construction, in the interpretation of wills, is to 
give to each word employed, if it can with propriety 
receive it, the natural ordinary meaning which it 
has in the vocabulary of ordinary life, & not to give 
to words employed in that vocabulary an artificial, 
secondary, & technical meaning (Lord Westbury, 
C.). — Young v. Robertson (1862), 4 Macq. 314 ; 
8 Jur. N. 8. 825, H. L. 

Annotations : — Distd. Richardson v. Power (1865), 19 

C. B. N. S. 780 ; Wilmot v. Flewitt, (1865), 13 L. T. 90. 
Consd. Bowers r. Bowers (1870), 3 Ch. App. 244. Apld. 
Bowman v. Bowman, [ 1 809] A. C. 5 1 8. Refd. Tie Oregson's 
Trust Estate (1861), 2 De G. J. & Sm. 428 ; Taylor V. 
Graham (1878), 3 App. Cas. 1287 ; Tie Maunder, Maunder 
v. Maunder (1902), 7 1 L. J. Ch. 815. 

3964. .] — In considering wills the ordinary 

meaning of words is to be adopted, unless it appears 
that testator used them in a different sense (Lord 
Chelmsford). — De Windt v. De Windt (1866), 
as reported in L. R. 1 H. L. 87 ; 35 L. J. Ch. 332 ; 
14 L. T. 529, H. L. 

Annotations Refd. Honywood r. Honywood (1903), 89 
L. T. 235. Mentd. Pryse v. Pryso (1872). L. K. 15 Eq. 
86. 

3965. .] — The rule laid down by the House 

of Lords as to the construction of wills is, that you 
are to take the words as being used in their proper 
meaning, unless something is found in the will to 
show that testator intended to use them in a differ- 
ent sense. If the words of the will are ambiguous, 
you may resort to the surrounding circumstances 
as a help in ascertaining testator’s meaning, but it 
has never been decided that you can do so when the 
words are clear (Lord Chelmsford, C.). — Belaney 
v. Belaney (1867), 2 Ch. App. 138 ; 36 L. J. Ch. 
265 ; 16 L. T. 269 ; 15 W. R. 369, L. C. 

Annotations : — Apld. Jones v. Robinson (1878), 3 C. P. D. 

344. Mentd. Ingle v. Vaughan Jenkins, [19001 2 Ch. 368. 

3966. .] — Edgeworth v. Edgeworth, No. 

3835, ante. 

3967. .] — Gordon v. Gordon, Gordon v. 

Gordon, No. 3592, ante. 

3968. .] — (1) It is of very great importance 

to adhere to the rule that words are to have their 
natural signification, & that legal & technical words 
are to have their legal & technical signification, 
unless there be something in the context of a 
particular instrument to show the contrary (Lord 
Selborne, C.). 
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Sect. 10. — Context , meaning , and effect of words ; 

Sub-sect. 2, B. ( a ) & (b) i. & it. ] 

(2) Nothing can be more mischievous than the 
attempt to wrest words fr<5m their proper A legal 
meaning only because those words are superfluous 
(Lord Selborne, C.).— Giles v . Melsom (1873), 
L. R. 6 H. L. 24 ; 42 L. J. C. P. 122 ; 28 L. T. 789 ; 
21W. R. 417, H.L. ; revsg. S. C. sub nom. Melsom 
v. Giles (1871), L. R. 6 C. P. 532, Ex. Ch. ; restoring 
S. C. sub nom. Melsom v. Giles (1870), L. R. 5 
C. P. 614. 


Annotations As to (2) Reid. Gibbons v. Gibbons (1881), 

L4 pp V. Cas * * 71 L v. Wlndus (1884), 12 Q. B. D. 

224. Generally, Reid. Witt v. Banner (1887), 19 Q. B. D. 
276. 


39$9 # •] — The true rule is that laid down in 

Low v. Smith , No. 3956, ante. “ . . . that for the 
purpose of construing any word in any will that 
ever was executed, such word must receive its 
ordinary A primary meaning unless the ct. is 
satisfied that testator intended to use it- in a 
secondary & less proper sense.” That applies to 
all wills, A not the less so when any particular 
word used by a testator is a technical word A a 
word of art, which is less difficult to construe 
(Jessel, M.R.). — Smith r. Butcher (1878), 10 
Ch. 1). 113; 48L..T. Ch. J36; 27W.Jt.281. 

Annotations: — Consd. Keay v. Boulton (1883), 25 Ch. D. 
212 ; He Stannard, Stannard v. Burt (1883), 52 L. J. Ch. 
355. Refd. Neilson v. Monro (1879), 41 L. T. 209. 

3970. -.] — lie Jackson’s Will, No. 3990,po.*H 

3971. .] — Gibbons v. Gibbons, No. 4041, 
post. 

3972. .] — Rhodes v. Rhodes, No. 4011, post. 

3973. — Be Bedson’s Trusts, No. 3480, 
ante. 

3974. .] — Be Benn, Benn v. Benn, No. 3992, 
post. 

3975. — .] — Be IIamlet, Stephen v. Cunning- 
ham, No. 3761, ante. 

3976. — - — .] — Where a lay testator who writes 
his own will uses words which have an intelligible 
conventional meaning, he is not to be held as having 
used the words with any other meaning, unless 
the context/ of the instrument shows that he in- 
tended to do so. — H amilton v. Ritchie, [1894] 
A. C. 310, H. L. 

3977 . .] — Although it was a stereotyped 

rule that you must- deduce the intention of testator 
from the words of the will itself, the general 
principle applies to all documents, unless from the 
document itself A the surrounding circumstances 
you come to the conclusion that the author of the 
document had an obvious intention to depart from 
the primary meaning (Vaughan Williams, 
L.J.). — Shuttleworti i v. Murray, [1901] 1 Ch. 
819 ; 70 L. J. Ch. 453 ; 84 L. T. 605 ; 49 W. R. 
388 ; 45 Sol. Jo. 377, C. A. ; affd. sub nom. Law 
Union A Crown Insurance Co. v. Hill, [1902] 
A. C. 263, H. L. 

Annotation : — Refd. He Hinckes, Dashwood v. Hinckes, 
(1921), 124 L. T. 681. 

3978. .] — In Berwick v. Tatchell, No. 

3673, ante. 

3979. .]— In cases of ambiguity you may, 

at any rate in certain wills, gather an intention 
thatr — testator did not intend to die intestate, 
but it cannot be that merely w r ith a view to avoid- 
ing intestacy you are to do otherwise than construe 
plain words according to their plain meaning 
(Romer, L.J.). — Be Edwards, Jones v. Jones, 
[1906] 1 Ch. 570 ; 75 L. J. Ch. 321 : 94 L. T. 593 ; 
54 W. R. 446 ; 50 Sol. Jo. 324, C. A. 

Annotation Reid. Re Fitch’s Will Trusts, Public Trustee 
r. Nives (1928), 139 L. T. 556. 

3980. — .] — Gorringe v . Mahlstedt, No. 

3590, ante. 


3981. .] — (1) Our law gives full liberty of 

testamentary disposition, A testators avail them- 
selves of this liberty to the full. Courts are there- 
fore venturing on dangerous ground when they 
leave the actual wording of the document A permit 
themselves to speculate on what is a probable 
disposition in a will. It is of course possible that 
some disposition in a will may be so inconsistent 
with the rest of the will, or with the surrounding 
circumstances at the date of the will, that the ct. 
may be led to hold that there is in its expression 
an error, either in the nature of a clerical mistake, 
or of the use of a word or expression in an improper 
A non-natural sense. Where it is a question of 
choice between two possible interpretations, one 
of which would have the preference in the absence 
of indications to the contrary, such considerations 
may ultimately turn the scale in favour of the other. 
But where the normal meaning of the w T ords offers 
no difficulty it is in my opinion not legitimate to 
allow the probability of a xmrticular disposition to 
affect the mind of the ct. unless perhaps in a case so 
extreme that the language of the disposition, as it 
would ordinarily be interpreted, makes it of so 
extravagant A fantastic a nature that the ct. is 
forced to conclude, as it might be forced to do in 
the case of any other document, that the true 
intention of testator is not represented by the 
ordinary interpretation of the language he has 
used (Fletcher Moulton, L.J.). 

(2) There is no presumption that each word used 
should change the meaning of the sentence. A 
word may be inserted for the sake of emphasis or 
for greater clearness, or descriptively, or because 
it occurs to the writer as suitable to the idea he is 
expressing, & this without any thought whether it 
is or is not absolutely necessary to the expression 
of his meaning. The objection to an interpreta- 
tion on the ground that it would make a word or 
phrase surplusage has weight only when the 
presence of such w r ord or phrase would be unusual 
or unaccountable if it were not specially inserted 
for the purpose of altering the meaning of the 
sentence. The mere fact that you could omit it 
without change of meaning lias in itself no weight. 
There is no presumption that human beings use the 
irreducible minimum of words to effect their 
purpose (Fletcher Moulton, L.J.). — Be Boden, 
Boden v. Boden, [1907] 1 Ch, 132 ; 76 L. J. Ch. 
100; 95 L. T. 741, C. A. 

Annotations : -A s to (I) Refd. He Biggc, Urarrvillo v. Moore, 
[1907] 1 Ch. 714. Generally, Refd. He Joseph, Pain v. 
Joseph, [1908] 2 Ch. 507 : He llovvarth, II o wart h v. 
Maklusoii, [1909] 2 Ch. 19; He Bouleott’s -Settlement, 
Wood r. BouJeott (1911), 104 L. T. 205; He Watkins’ 
Settlement, Wills v. Spence, 1 1911] 1 Ch. 1 ; He Young, 
Brown v. Hodgson, [1912J 2 Ch. 479 ; He Hose, Koso v. 
Hose (1915), 85 L. J. Ch. 22. 

3982. .J — I think Russell, J., expressed the 

principles which we have to apply quite correctly 
when he said ; “In considering this question 1 
am not at liberty to make a will for testator, but 
I must ascertain the expressed intention of testator 
A 1 must accept the words used in their natural A 
grammatical meaning even though this may lead 
to a disposition of an unusual character. If 
giving the words their natural A grammatical 
meaning produces some clear inconsistency in the 
will, then I am at liberty to depart from the 
natural A grammatical meaning A even to strike 
out words A supply words ” (Lord Sterndale, 
M.R.). — Be Evans, Public Trustee v. Evans, 
[1920] 2 Ch. 304 ; 89 L. J. Ch. 525 ; 123 L. T. 735 ; 
36 T. L. R. 674, C. A. 

3983. Rule to be applied with reference to subject- 

matter.] — Tjiellusson v. Rendlesiiam (Lord), 
Thellusson v. Thellusson, Hare v. Robarts, 
No. 3753, ante. 
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Part XVI. — Construction. 


Effect of rule against perpetuities.] — See Per- 
petuities, Vol. XXXVII., pp. 06-71, Nos. 
90—115. 


(b ) When Rule Departed from . 
i. In General . 

3984 . Different meaning apparent from extrinsic 
circumstances.] — (1) Where the words of a will 
have a primary & common sense meaning, they 
must be taken to have been used in that sense, 
unless the contrary appears from the context, or 
from extrinsic circumstances. 

(2) It may happen, although a will is unambigu- 
ous on the face of it, yet that extrinsic circum- 
stances may show that you are to give the words a 
meaning different from what they apparently 
signify ; as, for instance, where testator gives all 
his property to the children of a particular indi- 
vidual, & there are no children but grandchildren, 
in such a case the term children will be construed 
to include descendants (Lord Cran worth, (-.)• 

(3) It appears to me that in all probability 
testatrix in the present case did not know the exact 
state of the family of P. It was argued, however, 
that she must be presumed to have known it. 
Such a presumption appears to me quite untenable 
(Lord Oran worth, C.).- Crook v. Whitley 
(1857), 7 Pe G. M. & G. 490 ; 26 L. J. Ch. 350 ; 
3 Jur. N. S. 703 ; 5 W. R. 383 ; 44 E. It. 191, L. C. 

Annotation s: — Ah to (3) Consd. Tie Herbert's Trusts (1860), 

1 John. A H. 121. As to (3) Refd. lie Atkinson, J’ybus v. 

Boyd, 111)18) 2 Ch. 138. Generally, Refd. Adney v. 

Groatrex (1869), 38 L. J. Ch. 414 ; lie Hotchkiss’s Trusts 

(1869), L. It. 8 Eq. 643. 

3985. Different meaning apparent from context.] 

— Crook r. Whitley, No. 3984, ante . 

3986. .] — Wylie v. Wylie, Wylie c. 

Enoitin, No. 3962, ante. 

3987. .] — Liles r. Melsom, No. 3968, ante. 

3988. .] — In construing instruments 1 have 

always followed the rule laid down bv the House 
of Lords in Grey v. Pearson, No. 3502, ante , which 
is to construe the instrument according to its 
literal import unless there is something in the 
subject or context which shows that that cannot 
be the meaning of the words (.Tessel, 1M.1L). — 
Lowther v. BENTINCK (187-1), L. K. 19 hap 166; 
44 L. .7. Ch. 197 ; 31 L. T. 719 ; 23 W. K. 156. 


Annotations .—Refd. Hr Breed’s Will (187.0), 1 Ch. D. 226 ; 

lie Brittlebank, Contes v. Brittlebnnk (1881), 30 W. it. 

99 ; Molvnenx v. Fletcher, [1898] 1 Q. B. 618. Mentd. 

Re Price (1887), 34 Ch. 1). 603 ; Re Slander, Moorsom v. 

Tate (1891), 60 L. J. Ch. 320. 

3989. .] — Re Redfern, Redfern r. 

Bryn tng. No. 3816, ante . 

3990. .] — J see no reason in the world for 

restricting the words to a testamentary power, & 
I am clearly of opinion that 1 am not bound by 
authority or by any supposed rule of construction 
so to restrict them. A: that the general <Sr well- 
established rules of construction must prevail, 
that words are to have their literal meaning A: 
force given to them unless you find the context 
overruling it. Here, not only have the words the 
wider meaning, but I should say it is the more 
sensible meaning (Jessel, M.R.). ~ Re Jackson’s 
Will (1879), 13 Ch. D. 189 ; 49 L. J . Ch. 82 ; 41 


J,. T. 494 ; 28 W. R. 209. 
Annotations: — Refd. Olay v. Coles (1887), 
Re Ball, Slattery V. Ball (1888). 59 L. T. 


57 L. T. 682 ; 
800 ; Re Bogle, 


Bogle v. Yoratoun (1898), 78 L. T. 457. Mentd. Hilbers 
v. Parkinson (1883), 25 Ch. D. 200 ; Re Ware, Cumberlege 
v. Cumberlege-Ware (1890), 45 Ch. D. 269 ; Re Hewett, 
Hewett v. HaUett, [1894] 1 Ch. 362 ; Re Rush 'a Settle- 
ment, Warre v. Rush, (1922) 127 L. T. 713. 

3991. .] — Gibbons v. Gibbons, No. 4041, 

post. 

3992. .] — (1) The avoiding intestacy is to 

be regarded in construing doubtful expressions, 
but it is not enough to induce the ct. to give an 
unnatural meaning to a word (Fry, L.J.). 

(2) The rule for construing a will is that if a rule 
has been laid down fixing in the absence of any 
expressed intention the meaning of a word, then 
that meaning is to be given to it unless there is 
something in the context to vary the meaning Ac 
if no such definite rule has been laid down, then 
the words are to be taken in their natural sense. 
There is no canon as to the period to which sur- 
vivorship is to be referred, except that in an 
immediate gift it is to be referred lo the death of 
testator Ac if there is a life estate then to the 
determination of the life estate (Cotton, L.J.). — 
Re Benn, Benn v. Benn (1885), 29 Ch. D. 839 ; 
53 L. T. 240 ; 34 W. R. 6, 0. A. 


Annotations : — As to (1) Refd. Powell v. Hellicar, [1919] 1 
Ch. 138. As to (2) Apld. Re Rubbins, Gill v. Worrall 
(1898), 78 L. T. 218. As to (2) Refd. Iuderwlok v. Tatchell, 
Tatchell v. Tatchell, Inclerwick v. Indorwick, [1901] 2 
Ch. 738. Generally , Refd, Rc Bowman, Re Lay, Whyte- 
head v. Boulton (1889), 41 Ch. D. 525; Re Blantorn. 
Lowo V. Cooke, [1891] W. N. 54 ; Re Bilham, Buchanan 
v. Hill, 11901] 2 Ch. 169 : Harrison v. Harrison, [1901] 2 
Ch. 136 ; Re Friend’s Settlement Trusts, Cole v. Allcot 
(1905), 75 L. J. Ch. 14 ; Powell v. Hellican, [1919] 1 Ch. 
138. 

Contrary intention of testator.! — See Sub- 


sect. 2, B. (6) ii.,_ 

Construction leading to inconsistency or 

absurdity.] — -See Sub-sect. 2, B. (0) iii., post. 

3993. Burden of proof — On party disputing 
ordinary meaning.) — Where the language of a will 
is general. A: such as would naturally comprise all 
the subjects within the legal import of that 
language, the burthen of showing that testatrix 
intended a more restricted meaning, lies upon 
those who would limit the meaning of the terms ; 
& minute verbal criticism of portions of the will, 
which might possibly bear a different construction, 
is not to be relied on to contradict the plain 
natural meaning of the sentence. — Ansley v. 
Cotton (1846), 16 L. .7. Ch. 55 ; 8 L. T. O. S. 209, 
L. C. ; affg. S. C. sub norn. Anstey v. Cotton, 7 
L. T. O. S’. 488. 


Annotation Consd. Re Johnston, Cockerell v. Essex (1884), 
26 Ch. D. 533. 

3994. When court may resort to context.]— 

Before the ct. can resort to the context of a will, 
in search of a meaning for the words of a par- 
ticular clause, it must be satisfied that the meaning 
of the clause is different from that which the words 
naturally import. — Walker v. Tipping (1852), 9 
Hare, 800 ; 19 L. T. O. S. 177 ; 16 Jur. 442 ; 68 
E. K. 740. 

Annotation .‘-—Reid. Houston r. Burns, [1918] A. C. 337. 


ii. Contrary Intention of Testator. 

3995. General rule.] — Boole v. Boole, No. 3948, 

ante. . t 

3996. .] — I know of no word in general use 

so inflexibly importing one meaning only as to be 


PART XVI. SECT. 10, SUB-SECT. 2.— 

B. (b) i. 

3985 i. Different meaning apparent 
from context.] — Where the language of 
a will is clear & consistent, it HhalJ 
receive its literal construction unless 
there is something in the will itself to 
suggest a departure from it. — G uhu- 
SAMl PlLLAI 1*. HlVAKAMI AMMAL, 

I. L. R. 18 Mad. 347 ; h. lb 22 Iud. 


App. 119. — IND. 

3985 ii. — — • J — Chalmers* Factor 
v. Chalmers (1903), 5 F. (Ct. of Scss.) 
1054 : 40 So. L. It. 814 ; 11 S. L. T. 
236. — SCOT. 

3985 iii. Words in a will must 

bo read in their strict & primary sense 
unless the context shows they were 
used otherwise, or unless they aro, 
with reference to extrinsic circum- 


stances, without moaning. — Re Ben- 
nett, Henderson v. Bennett, 21 
N. Z. L. It. 113. -N.Z. 

PART XVI. SECT. 10, SUB-SECT. 2.— ■ 
B. (b) ii. 

3995 i. General rule.] — Although, read 
by itself, the language used in any 
particular expression in a will, con- 
strued in its strict literal sense, may bo 

P P 2 
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Sect, 10. — Context , meaning , and effect of words : 
Sub-sect. 2, B. ( b ) ii. cfc iii., C.] 

incapable of bending to the manifest sense of the 
party using it differently (Lord Ellenborough, 
O.J.). — Doe d. Andrew v. Lainchbury (1809), 11 
East, 290; 103 E. R. 1015. 

Annotations: — Held. Don d. Franklin v. Trout (1812), 15 
East, 394 ; Doc d. Hick v. Bring: (1814), 2 M. & S. 448 : 
Wilce v. Wilce (1831), 7 Bing:. 664 ; Edwards v. Barnes 
(1835), 2 Bing. N. O. 252 ; Doe d. Evans v. Evans (1839), 
8 L. J. Q. B. 212. 

3997. — Doe d. Howell v. Thomas, No. 
3951, ante. 

3998. .] — Trevor v. Trevor, No. 3952, 

ante. 

3999. .] — Where, upon the careful perusal 

of an instrument, it is impossible not to be satisfied 
that a strict & ordinary interpretation of its 
language would disappoint the intention with 
which it was framed, such an interpretation is not 
to be adopted. — K ey v. Key (1853), 4 De G. M. A 
G. 73 ; 1 Eq. Rep. 82 ; 22 L. .T. Oh. 041 ; 22 
L. T. O. 8. 67 ; 17 Jur. 709 ; 43 E. It. 435, L. JJ. 

Annotations : — Apld. Ware v. Watson (1855), 7 De G. M. A Cl. 
248 ; Crofts v. Middleton (1856), 8 Do G. M. & G. 192 : 
Pride v. Fooks (1858), 3 Do G. A J. 252. Consd. Stewart 
v. Jones (1859), 33 L. T. O. S. 114. Apld. Sweeting r. 
Prideaux (1876), 2 Ch. D. 413 ; Smith v. Crabtree (1877), 
25 W. It. 824; Phillips v. Hail (1906), 54 W. R. 517. 
Refd. Hannam v. Sims (1858), 2 De G. & J. 151 ; Maddison 
v. Chapman (1859), 3 Do G. & J. 536 ; Re Smith's Trusts 
(1865), L. It. 1 Eq. 79 ; Surtees v. Hopkinson (1867), 
L. It. 4 Eq. 98 ; Hr Thomson’s Trusts (1870), L. It. 11 Eq. 
146 ; Waite v. Littlewood (1872), 8 Ch. App. 70 ; Bowen 
v. Lewis (1884), 9 App. Cas. 890 : Mellor v. Duintrce (1886), 
33 Ch. D. 198 ; A.-G. A Settle R. D. C. v. Lunesdale 
It. D. C. (1902), 86 L. T. 822. Metatd. Pryse v. Pryse 
(1872), L. it. 15 Eq. 86. 

4000. .] — Hart v. Tpljc, IIart v. Gordon, 

Tulk v. Hart, Hart v. Cottreli., No. 3732, ante. 

4001. .] — Hicks v. Sallitt, No. 4010, 

post. 

4002. -.] — Low v. Smith, No. 3950, ante. 

4003. .] — If a will taken as a whole shows 

that testator has used in it any word in a sense A 
with a meaning different from the ordinary or 
correct interpretation of the word, A shows also 
what are the sense A meaning attributed to the 
word by testator, it must be construed according 
to that sense, to that meaning (Knight Bruce, 
L.J.). — Pride v . Eooks (1858), 3 De G. & J. 252 ; 
28 L. J. Ch. 81 ; 32 L. T. O. S. 358 ; 5 Jur. N. S. 
158 ; 7 W. R. 109 ; 44 E. R. 1205, L. JJ. 

Annotations: — Consd. Re Kirk, Nicholson v. Kirk (1885), 
52 L. T. 346 ; Re Atkinson, Pybus v. Boyd, [1918] 2 Ch. 
138. Refd. Re Wyndhams Trusts (1865), L. R. 1 Eq. 
290 ; Re Mereeron’s Trusts, Davies v. Merceron (1876), 4 
Ch. D. 182. 

4004. .] — Abbott v. Middleton, Ricketts 

v. Carpenter, No. 3735, ante. 

4005. -.] — Southgate v. Clinch, No. 3959, 
ante. 

4006. -.] — Slingsby v. Grainger, No. 3781, 
ante. 

4007. -.] — De Windt v. De Windt, No. 3904, 
ante. 

4008. -.] — Belaney v. Belaney, No. 3905, 
ante. 


4009. -.] — Gordon v. Gordon, Gordon v . 
Gordon, No. 3592, ante. 

4010. .] — Smith v. Butcher, No. 3969, 

ante. 

4011. .] — Words are to be construed accord- 

ing to their plain ordinary meaning, unless the 
context shows them to have been used in a different 
sense, or unless the rule, if acted on, would lead 
to some manifest absurdity or incongruity. 
Testator must not be presumed to intend an 
absurdity, nevertheless if shown by the context, or 
by the whole will to have so intended, the intention, 
if not illegal, must be carried out. — Rhodes v. 
Rhodes (1882), 7 App. Cas. 192 ; 51 L. J. P. C. 
53 ; 40 L. T. 463 ; 30 W. R. 709, P. C. 

Annotations : — Refd. Evans v. Ball (1882), 47 L. T. 165; 

Jn the Goods of Boehm, [1891J P. 247 ; Karunaratno v. 

Ferdinand us, [1902] A. C. 405. 

4012. .] lie Bedson’s Trusts, No. 3480, 
ante. 

4013. — Hamilton v. Ritchie, No. 3976, 

ante. 

4014. .] — Shuttle worth v. Murray, No. 

3977, ante. 

iii. Construction Leading to Inconsistency 

or Absurdity. 

4015. General rule.] — The ct. will construe a 
will so as to reconcile words which are primd facie 
repugnant. Therefore, where a testator devised 
a messuage A other freeholds by name to his wife 
for life, remainder to A. in fee ; A also devised to 
his wife in fee “ all his real A personal estates both 
freehold A copyhold, A now surrendered to the 
uses of my will ” — Held : the word “ all ” was 
to be read “ all the residue ” to satisfy the intention 
of testator, A A. on the death of the wife took the 
remainder in fee in the estates first devised. — 
Roe d. Snape v. Nevill (1848), 11 Q. B. 400; 

1 10 E. R. 551 ; suh now. Doe d. Snape v. Nevell, 
17 L. J. Q. B. 119 ; 10 L. T. O. S. 391 ; 12 Jur. 
181. 

4016. .] — In order to alter the meaning 

of the word it must appear not that she might 
have meant it in a different sense but that she 
must have meant it in a different sense A this 
can only bo shown by pointing out either some 
inconsistency in different parts of the will or a 
positive statement of such being the sense intended 
or a reductio ad absurdum by not taking the word 
in a qualified sense (Lord Cranworth, C.). — 
HrcKS v. Sallitt (1854), 3 De G. M. A G. 782 ; 
2 Eq. Rep. 818 ; 23 L. J. Ch. 571 ; 22 L. T. O. S. 
322 ; 18 Jur. 915 ; 2 W. R. 173 ; 43 E. R. 307, 
L. C. A L.JJ. 

Annotations: — Apld. Re Rayner, Rayncr r. Raynor, [1901] 

1 Ch. 176. Mentd. Sohroder v . Schroder (1854), Kay, 

578 ; Hope v. Liddell (No. 1), Liddell v. Norton (1855), 21 

Beav. 183; Nanney v. Williams (1856), 22 Beav. 452 ; 

Hicks v. Hastings (1857), 3 K. A J. 701 ; Penny v. Allen 

(1857), 7 I)e G. M. A G. 409 ; Howard v. Shrewsbury 

(1 874), L. R. 17 Eq. 378 ; Hickman v. Upsall (1876), 4 

Ch. D. 144 ; Thomson v. Eastwood (1877), 2 App. Cas. 

215. 

4017. .] — The plain first meaning of testa- 

tor’s words is to be followed, unless they give rise 


unambiguous, yet, if, upon reading 
the whole will, it is clear that such 
language so construed, does not ex- 
press testators’ real intention, the ct. 
may remedy what it considers to be an 
ovident imperfection in the language. — 
Rt Thomas, Trustees Executorh A 
Agency Co., Ltd. v. Tiiomas, I1925J 
V. L. R. 488 ; 47 A. L. T. 42.— AUS. 

3995 ii. .] — It is a rule of con- 

struction, particularly in wills, that 
when words are of an ambiguous 
signification, that when words are of 
such a nature as that they may be 
sometimes considered as words of 


purchase, & sometimes as words of 
limitation, in such cases the true rule 
of construction is, that the intent 
of devisor must fix the meaning of 
the words. — Mandkvillk r. Carricfc 
(1795), 3 Ridg. Tarl. Itcp. 352, 305 — 
1R. 


PART XVI. SECT. 10, SUB-SECT. 2.— 
B. (b) iii. 

4015 i. General rule .] — The general 
rule of construction in almost all ques- 
tions arising upon wills is first to 
ascertain by an examination of the 


entire will what is the natural A 
grammatical meaning of the languago 
nsed by testator, subject to this, that 
if the law places a certain signification 
upon the words he has used they must, 
in the absence of a controlling context, 
be construed in that sgiiro, no matter 
how he may possibly have meant them 
to be understood ; & having thus 

arrived at the meaning of the words, 
they must bo so applied, unless so to 
do would lead to some palpable ab- 
surdity or violate some rule of law. — 
Palmer v. Orpen, [1894] 1 I. R. 32. — 
IR. 
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to some incongruity. — Nockolds v. Locke (1856), 
as reported in 2 Jur. N. 8. 1064. 

Annotations : — Retd, lie Campbell's Trusts (1886), 31 Cli. D. 

085 ; lie Stone, Baker v. Stone (1895), <34 L. J. Ch. (337. 

4018. .]— Slingsby v. Grainger, No. 3781, 

ante . 

4019. .] — Edgeworth v. Edgeworth, No. 

3835, ante. 

4020. .] — Rhodes v. Rhodes, No. 4011, 

ante, 

4021. .] — Gorringe v . Mahlstedt, No. 

3590, ante. 

4022. .] — Re Boden, Boden v . Boden, No. 

3981, ante. 

4023. .] — Re Evans, Public Trustee v . 

Evans, No. 3982, ante. 

C. Legal and Technical Words, 

4024. Whether construed in technical sense.] — 

Every testator ought to be supposed to take legal 
words in a legal sense, unless . . . there be demon- 
stration plain of an intent to use them in a different 
sense (Eyre, C.J.). — Buck d. Whalley v. Nurton 
(1797), 1 Bos. & P. 53 ; 126 E. R. 774. 

Annotations : — Consd. Doe d. Winter (1 84 3), (3 Man. & G. 

314. Reid. Evans v. An well (1858), 2(3 Beuv. 202 ; Cuthbert 

v. Ilobirison (1882), 51 L. J. Cb. 238. Mentd. Ongley v. 

Chambers (1824), 1 Bing. 483 ; Doe d. Norton v. Webster 

(1840), 12 Ad. & El. 412. 

4025. — — .] — Thellusson v. Woodford, 
No. 3571, ante. 

4026. .J — Jesson v. Wright, No. 3703, ante. 

4027. .]— Vauchamp v. Bell, No. 3807, ante. 

4028. .] — Testator directed his property to 

be settled upon his daughter II. in such manner 
that in case of her death it should devolve upon her 
children, if she had any ; & if she should not have 
any, then that she should bequeath it to any person 
she might think lit : the word devolve imports 
transmission to children living at the death of the 
mother ; <fc upon the death of the mother, her 
husband, as representative of a deceased child, 
took no interest under the will. 

The intention of testator is perfectly clear ; & 
there is no rule of law which prevents the will 
from receiving that construction which the 
language of testator naturally imports. . . . To 
devolve means to pass from a person dying to a 
person living ; the etymology of the word shows 
its meaning (Leach, M.It.). — Parr r. Parr (1833), 
1 My. K. 647 ; 2 L. J. Ch. 167 ; 39 E. R. 820. 

Annotation : — Refd. He Fowler, Fowler r. fowler, I1917J 

2 Ch. 307. 

4029. .] — Ferrari s (Countess) v. Hert- 

ford (Marqtjls) (1843), 3 Curt-. 468 ; 2 Notes of 
Cases, 230 : 7 Jur. 262 ; 163 E. R. 794 ; on appeal, 
sub nom. Choicer v. Hertford (Marquis) (1844), 
4 Moo. P. 0. O. 339, P. 0. 

Annotations Reid. Ingoldby r. Ingoldby (184(3), 4 Notea 

of Cases, 493 ; Ollive v. Weule (1847), 5 Notes of Cases, 

PART XVI. SECT. 10, SUB-SECT. 2. 

— C. 

4024 i. Whether construed in technical 
sense .] - -Hablett v. Lynch (1889), 15 
V. L. R. 713.— AUS. 

4024 ii. .] — Ukmmkll r. Oku- 

MELL (1 892), 18 V. L. R. 781. — AUS. 

4024 iii. . 1 — Re Manuel, 12 

O. L. R. 280 ; 8 O. W. K. 70.— CAN. 

4024 lv. .1 -Technical wordH or 

words of known legal Import must have 
their legal effect even though testator 
uses Inconsistent words, on loss those 
inconsistent words are of such a nature 
as to make it perfectly clear that 
testator did not mean to use the 
technical terms in their proper sense. — 

Wilson v. Oakes (1908), 1. L, R. 31 
Mad. 283.— IND. 

4024 v. .] — Jackson v. Hosik, 

27 L. R. Ir. 450.— IR. 


480 ; Haynes v. Hill (1849), 1 Rob. Eecl. 795 : JohnRon 
v. Ball (1851), 5 De G. & Sra. 85 ; In the Goods o/Hakewill 
(1856), 26 L. T. 0. S. 207 ; Allen u. Maddock (1858), 11 
Moo. P. C. C. 427 ; In the Goods of Watkins (1865), 35 
L. J. P. & M. 14. Mentd. Morrice v . Morrice (184 a), 2 
Notes of Cases, 199 : Fowlis v. Davidson (1845), 4 Notes 
of Cases, 1(39: Anderson r. Lanouville (1854), 2 Eco, & 
Ad. 41 ; Duncan v. Cannan (1855), 25 L. T. O. S. 2 : 
Anderson v. Anderson (1872), L. R. 13 Eq. 381 ; In the 
Goods of Adamson (1875), L. R. 3 P. & D. 253. 

4030. — -.] — Morrall v. Sutton, No. 3610, 
ante . 

4031. .] — There is one rule of construction, 

of universal application, which admits of no 
exception, & which ought never, under any circum- 
stances, to be departed from, viz., that if any term 
is used by testator which has a primary or ordinary 
legal meaning, that is the sense in which it ought 
to be construed, unless the ct. is reasonably satis- 
fied, by evidence to be collected from the will 
itself, of testator’s intention to use it, not in that 
sense, but in some different sense. It follows, 
from this rule, that in every case in which a ques- 
tion is raised as to the meaning to be attributed 
to any particular term used by testator, the first 
thing to be done is to ascertain & fix its primary or 
ordinary legal meaning, & when that is ascertained, 
the onus lies on the party who insists on attributing 
to it a different meaning, to point out the evidence 
(if any) which the will furnishes, to show testator’s 
intention to use the term in such different sense, 
& not according to its ordinary acceptation 
(Kinders ley, V. — Re Crawford’s Trusts 
(1854) 2 Drew. 230 ; 2 Eq. Rep. 553 ; 23 L. J. Ch. 
625 ; 18 Jur. 610 ; 2 W. R. 341 ; 01 E. R. 
707. 

Annotations : — Apld. Robinson v. Evans (1873), 43 L. J. Ch. 
82 ; lie Ware, Cumberlege v. Curnbcrlege-Ware (1890), 
45 Ch. D. 269 ; lie Brooks, Public Trustee v. White, 
[19281 1 Ch. 214. Reid. King v. Clcuvcland (No. 1) (1858), 
26 Bcav. 2G ; Stoekdale v. Nicholson (1867), L. R. 4 Eq. 
359 ; Lindsay v. Ellicott (1870), 4(5 L. J. Ch. 878 ; lie 
Thompson, Maehell r. Newman (1886), 55 L. T. 85. 

4032. Grey v. Pearson, No. 3502, ante. 

4033. J Roddy v. Fitzgerald, No. 3617, 

ante. 

4034. -.] Towns v. Wentworth, No. 3706, 
ante. 

4035. -.] — Titellusson v. Rendlesham 
(Lord), Thellusson v. Thellusson, Hare v. 
Robarts, No. 3753, ante . 

4036. .] — 1 think it better to adhere as 

much as possible to the meaning of appropriate 
words, unless there are the clearest indications 
that they are used in a different sense. The rules 
of technical construction, not only impose a proper 
restraint upon the judge’s discretion but inform 
parties how they can express their meaning 
without danger of having their intentions de- 
feated (Lord Chelmsford, C.). — Williams v. 
Lewis (1859). 6 H. L. Oas. 1013 ; 28 L. J. Ch. 
505 ; 33 L. T. O. S. 23 ; 5 Jur. N. S. 323 ; 10 

O’Donnell (1878), 13 L. R. Ir. 226. — 

IR. 

4024 x. .] — Technical expressions 

used in a will must be given the mean- 
ing assigned to them by law, unless the 
context contains a plain indication of a 
contrary intention.— D avy' v. Red- 
ington, [1917] 1 I. R. 250.— IR. 

4024 xi. .]- Re Fkthkrston- 

HAumi-WtiiTNEY’fc Estate, [1924] 1 
1. R. 153.— IR. 

4024 xii. .] — Where testator, in 
a foreign will, expresses himself in 
technical language of the place where 
made where ho is domiciled, to 
obtain the intention the technical 
terms must be interpreted by the 
meaning put on them in the system of 
law from which they are borrowed. — 
Stud i) v. Cook (1883), 8 A. C. 577 : 
10 R. (Ct. of Seas.) (H. L.) 53 ; 20 
Sc. L. R. 566.— SCOT. 


4024 vi. .] — The words used by 

testator, shall be Interpreted according 
to their legal effect & operation, unless 
it clearly appear that he intended to 
use them in a different sense. — 
Winslow v. Tig he (1812), 2 Ball & B. 
201. — IR. 

4024 vii. — - J — Words in a will must 
be taken in their legal sense, unless by 
the context or by express words they 
clearly appear to be intended other- 
wise. — Synge v. Hales (1814), 2 Ball 
& B. 506.— IR. 

4024 viii. . } — Where testator ex - 

presses himself in ambiguous terms, 
respecting the disposition of his pro- 
perty, the legal operation of the words 
ho uses must be adopted. — Stubbs v. 
Roth (1814), 2 Ball & B. 548, 553.— 
IR. 

4024 ix. -.1 — O’Donnell v. 
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Sect, 10. — Context , meaning , and effect of words : 
Sub-sect. 2, C. y D. & E . (a).] 

E. R. 1594, H. L. ; affg. 8. C. sub nom, Lewis v. 
Hopkins (1857), 5 W. R. 243, L. C. 

Annotations : — Refd. Rt Jeaffrenon’s Trusts (18G6), L. It. 2 
Eq. 276 ; Re Lowman, Devenish v. Pester, 11895] 2 Ch. 
348. 

4037. .] — Jenkins v. Hughes, No. 3664, 

ante, 

4038. .] — Sackville-West v, Uolmesdale 

(Viscount), No. 4497, post, 

4039. .] — Giles v. Melsom, No. 3968, ante, 

4040. .] — Smith v. Butcher, No. 3969, 

ante. 

4041. .] — The only rule of construction 

applicable is the common one, that words are to 
have their natural signification, & that legal & 
technical words are to have their legal & technical 
signification, unless there be something in the 
context of a particular instrument to show the 
contrary ( per Cur.). — Gibbons v. Gibbons (1881), 
6 App. Cas. 471 ; 50 L. J. P. O. 45 ; 45 L. T. 177, 
P. C. 

Annotation : — Refd. Metealfo v, Metcalfe (1889), 43 Ch. D. 
633. 

4042. .] — Re Hudson’s Trusts, No. 3480, 

ante. 

4043. .] — Lai.it Mohun Singh Roy v. 

Chukkun Lal Roy, Bepin Mohun Singh Roy v. 
Chukkun Lal Roy, Priambada Roy v. Chukkun 
Lal Roy (1897), 1,. R. 24 Ind. App. 76 ; 13 T. L. R. 
356, P. C. 

Annotation : — Refd. Musammat SurajmanI v. Rabi Nath 
Ojlia (1907), 24 T. L. It. 218. 

4044. .] — 1 feci very strongly the import- 

ance of adhering to the rule that technical ex- 
pressions words of known legal import shall 
receive their ordinary legal meaning (Lord 
Davey). 

When you can give effect to every word, attri- 
buting to each expression its proper legal significa- 
tion, & the result, though perhaps unexpected or 
unusual, is not irrational or absurd, 1 do not think 
you ought to approach the construction of the 
will with the idea that testator probably did not 
mean what he has said (Lord Macnagjiten). — 
Van Grutten v. Fox well, Foxwell e. Van 
Grutten, [1897] A. C. 658 ; 66 L. J. Q. II. 745 ; 
77 L. T. 170 ; 46 W. R. 426, H. L. 

Annotations : — Refd. Foxwell v. Van Grutten (1898), 15 
T. L. R. 115 ; Re AdaniH & Perry’s Contract. [1899] 1 Ch. 
554 ; Pelham Clinton v. Newcastle, 11902] 1 Ch. 34 ; 
Re Buckton, Buckton v. Buckton, 11907] 2 Ch. 406 ; 
Re Simcoe, Vowler -Simcoe r. Vowler, (1913] 1 Ch. 552 ; 
Rt Lawrence, Lawrence v. Lawrence, (1915] 1 Ch. 129 ; 
Re Hobbs, Hobbs t;. Ilobbs, 119171 1 Ch. 569 ; Re Hussey 
& Green’s Contract, Re Hussey, Hussey v. Simper, [1921] 
1 Ch. 666. Mentd. Hill v. Clifford, Clifford v. Timms, 
Clifford v . Phillips, 11907] 2 Ch. 236. 

4045. .] — Technical words of devise must 

be construed in their technical sense, unless the 
context clearly shows in what other sense testator 
intended to use them. If actually used in their 
technical sense, they must be given their proper 
legal effect, however inconsistent with testator’s 
expressed intention as to the devolution of his 
estate . — Re Simcoe, Vowler-Sjmcoe v. Vowler, 
[1913] 1 Ch. 552 ; 82 L. J. Ch. 270 ; 108 L. T. 891 ; 
57 Sol. Jo. 533. 

Annotations : — Refd. Re Lawrence, Lawrence v. Lawrence, 
[1915] 1 Ch. 129 ; Re Elton, Elton v. Elton, (1917] 2-Ch. 
413 ; Re Hobbs, Hobbs v. Hobbs, 11917] 1 Ch. 569. 

4046. Testator lnops concilll.] — (1) 

Testator who is inops concilii , will, under such 
circumstances, be supposed to speak in the vulgar, 
common & natural, not in the legal sense (Lord 
Parker, C.). 

(2) It may be reasonable enough to take the 
same words, as to the different estates, in different 
senses, & as if repeated by two several clauses. 


viz. I devise to A. my freehold land, & if A. die 
without leaving issue, then to B. & I devise my 
leasehold to A. & if A. die without leaving issue, 
then to B. in which case the different clauses would 
have the different constructions above-mentioned 
to make both the devises good ; & it is reasonable 
it should bo so, ut res magis valent quam pereat 
(Lord Parker, C.). — Forth v . Chapman (1720), 1 
P. Wms. 663 ; 2 Eq. CaR. Abr. 292, 359 ; 24 E. R. 
559, L. C. 

Annotations: — As to (1) Apld. Hope d. Brown v. Taylor 
(1757), 1 Burr. 268 ; lie Taylor, Taylor v. Tweedie, 11923] 

1 Ch. 99. As to (2) Consd. Harris v. Lincoln (1723), 2 
P. Wms. 135. Apia. Atkinson v. Hutchinson (1734), 3 
P. Wins. 258 : Bellasis v. Uthwatt (1737), West temp. 
Hard, 273. Consd. Sheffield v. Orrery (1745), 3 Atk. 
282. Apld. Lamploy v. Blower (1746), 3 Atk. 396 ; 
Stafford v. Buckley (1750), 2 Vos. Sen. 170 ; Elliott v. 
Jekyl (1755), 2 Ves. Sen. 68 J ; Southby v. Stonehouse 
(1755), 2 Ves. Sen. 610. Consd. Porter v. Bradley (1789), 
3 Torm Rep. 143. Dbtd. Roe d. Sheers v. Jeffery (1798), 

7 Term Rep. 589. Apld. Doe d. Chattaway v. Smith 
(1816), 5 M. & S. 126. Consd. Doe d. Cadogan r. Ewart 
(1838), 7 Ad. & El. 636. Distd. Doe d. Simpson v. Simpson 
(1838), 4 Bine. N. C. 333 ; Buckle v. Fawcett (1845), 4 
Hare, 536. Consd. Walker v . Mower (1852), 16 Beav. 
365. Apld. Rx p. Wynch (1854), 6 De G. M. & G. 108 ; 
Jackson v. Calvert (1860), 1 John. & H. 235. Consd. 
Scccombe v. Edwards (I860), 28 Beav. 440. Dbtd. 
Knapping v. Tomlinson (1864), 10 Jnr. N. S. 626. Apld. 
Gee v. Liddell (1866), 35 Beav. 658. Consd. Re Bowman, 
Devenish r. Pester, (1895] 2 Ch. 348. Refd. Sabbarton 
v. Sabburton (1734), Cas. temp. Talb. 55 ; Beauclerk r. 
Dormer (1742), 2 Atk. 308 ; Exel v. Wallace (1751), 2 
Ves. Sen. 117; Sheppard r. Lessingham (1751), Amb. 
122 ; Taylor r. Clarke (1763), 2 Eden, 202 ; Tothill v. 
Pitt (1766), 1 Madd. 488 ; Kciley v. Fowler (1768), Wilm. 
298 ; Doe r. Fonnereau (J780), 2 Doug. K. B. 487 ; Booth 
v. Booth (1799), 4 Ves. 399 ; Mortimer r. West (1828), 

2 Sim. 274 ; Garratt v. Cockerell (1842), 1 Y. &: C. Ch. Cas. 
494 ; Harris v. Davis (1844), 1 Coll. 416 ; Ex p. Davies 
(1851), 15 Jur. 1102; lie Wilts. Somerset A: Weymouth 
Ry. Co.. Ex p . Davies (1851), 2 Sim. N. S. 114 ; Gee v. 
Manchester Corpn. (1852). 17 Q. B. 737 ; Bamford v. 
Lord (1854), 14 C. lb 708 ; Gumraoe v. Howes (1857), 
23 Beav. 184 ; Re Grogson’s Trusts (1864), 2 Hem. & M. 
504 ; Holgato r. Jennings (1864), 34 Beav. 79 : Re 
Jeaffreson’s Trusts (1866), L. B. 2 Eq. 276 ; Herrick v. 
Frankliu (1868), L. R. 6 Eq. 593 ; Studd v. Cook (1883), 

8 App. Cas. 577 ; Re Ball Slattery v. Ball (1888), 40 
Ch. D. 11 ; Re Brooke, Brooke v. Brooke, 11 894 J 1 Ch. 43. 
( ienerally , Refd. Gower v. Urosyenor (1739), 9 Mod. Bep. 
249; Buffar v. Bradford (1741), 2 Atk. 220; Read r. 
Snell (174.3). 2 Atk. 642; Vaughan r. Farrcr (1751), 2 
Ves. Sen. 182 ; Gray v. Sbawnc (1758), 1 Eden. 153 ; 
Goodtitle d. Peake r. Pegden ( J 788), 2 Torm Rep. 720 ; 
Everest v, Gell (1791), 1 Ve«. 286 ; Daintry v. Daintry 
(1795), 6 Term Rep. 307 ; Croolce v. De Vundos (1803), 

9 Ves. 197 ; Doe d. Everett v. Cooke (1806), 3 Smith K. B. 
236 ; Elton v. Eason (1812), 19 Ves. 73 ; Kineh r. Ward 
(1825), 4 L. J. O. S. Ch. 28 ; Campbell v. Harding (1831), 
2 Russ. & M. 390; Radford r. Radford (1836), 1 Keen, 
486 ; Edwards v. Tuck (1853), 1 Eq. Rep. 474, n. ; Wain- 
man v. Field (1854), Kay, 507 ; liagger v. Payne (1857), 
29 L. T. O. S. 47 ; Greenway r. Green way (1860), 2 De 
G. F. & J. 128 ; Hard castle v. Dennison (1861), 10 C. B. 
N. S. 606 ; Prescott r. Barker (1874), 9 Ch. App. 174 ; 
Olivant v. Wright (1878), 9 Ch. D. 646 ; lie Bence, Smith 
v. Bence, [1891] 3 Cb. 242. 

4047. •] — Where testator makes a 

codicil without professional assistance, his expres- 
sions are not to be construed literally & technically, 
if upon the whole instrument it appears that he 
meant to use them in a different sense. — R ead v. 
Backhouse (1831), 2 Russ. M. 540 ; 31) E. R. 
502. 

Annotation : — Apld. Wallace v. Seymour (1872), 20 W. R. 
634. 

4048. .] — In the case of a will testator 

is supposed to have been inops concilii , & on that 
ground a greater latitude is allowed to the con- 
struction of legal terms (Page Wood, V.-G 1 .). — 
Lewis v. Rees (1856), 3 K. & J. 132 ; 26 L. J. Ch, 
101 ; 28 L. T. O. 8. 229 ; 3 Jur.N. 8. 12 ; 5 W. R. 
96 ; 69 E. R. 1052. 

Annotation: — Refd. Cooper v. Kynoch (1872), 7 Ch. App. 
398. 

4049. .1 — When a will is obviously 

not drawn by a skilled lawyer, as is the case here, 
the words used may be looked at less strictly than 
in a case when it is so drawn (Lord Sterndalr, 
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M.P .). — Re Taylor, Taylor v. Tweedie, [1923] 
I Ch. 99 ; 91 L. J. Ch. 801 ; 127 L. T. 084 ; 38 
T. L. R. 850 ; 06 Sol. Jo. 693, C. A. 

Annotation : — Reid. In the Goods of Gates, [1928] P. 128. 

4050. Contrary intention shown by testator.] 

— Foley v. Burnell, No. 3602, ante, 

4051. Autograph will of illiterate testator.] 

— In construing the autograph will of an illiterate 
man, the usual meaning of technical language may 
be disregarded, but no word which has a clear & 
definite operation can be struck out. — Hall v. 
Warren (1861), 9 H. L. Cas. 420 ; 5 E. T. 190 ; 
7 Jur. N. 8. 1089 ; 10 W. R. 66 ; 11 E. R. 791, 
H. L. ; varying S. O. sub nom. Warren v, Rudall, 
Hall v. Warren (1858), 4 K.&J. 603. 

Annotations : — Apld. Wallace v. Seymour (1872), 20 W. R. 
034. Reid. Wing v. Angrave (1800), 8 II. L, Cas. 183 ; 
Evans v. Stratford (l«f>4), 2 Hem. & M. 142 : lie Smith’s 
Trust (1805), L. It. 1 Eq, 79 ; Rrookman t\ Smith (1871), 
L. R. 6 Exch. 291. Mtontd. Cramp v. 1 ’lay foot (1858), 
4 K. & J. 479. 

I). Word y having More than Otic Meaning . 

4052. General rule — Meaning explained from 
context.] — Belaney v. Belaney, No. 3965, ante. 

4053. .] — Tt cannot be denied that the 

word “ named,” although its primary signification 
may be “ mentioned by name,” is also used, & used 
in no unnatural sense, as synonymous with “ speci- 
fied ” or “ mentioned & I do not think that 
there is anv hard & fast rule to be laid down that 
in construing a will you are always to give to any 
particular word that is used what is called its 
primary meaning. A word which is used 
commonly in the English language in several 
senses must be interpreted according to that which, 
having regard to the context & the whole of the 
provisions of the document which you have to 
construe, appears to be the sense in which testator 
has used it (Lord Hkrsohell). — Seale- Hayne 
t>. Jodkell. [1891] A. O. 304 ; 61 L. J. Ch. 70 ; 65 
L. T. 57, II. \j. ; affg. S. C. sub nom. He .Iodrell, 
Jodrell v. Seale (1890), 44 Ch. I). 590, C. A. 

Annotations Apld. In the Goods of Ashton, [18921 P. 83. 
Consd. lie Doakin, Starkey r. Eyres, (1894 1 3 Ch. 5(15; 
Re Parker, Parker v. Osborne, (1897J 2 Ch. 208; Re 
Cozens, Miles r. Wilson, [1903J 1 Ch. 138: Re (■orsellis, 
Freeborn v. Napper, (1 90(>| 2 Ch. 310. Refd. Re Cue, 
Smith v. due*. [ 1 892 J W. N. 132; Rc Lowe, Dunily v. 
Platt (1892), 01 L. J. Ch. 415 ; Re Jeans, Upton v. Jeans 
(1895). 13 R. 027 ; Re Stone, Raker v. Stone (1895), 12 
P. 415 ; Re Lie Wilton, Do Wilton v. Montoliore, 11900] 2 
Ch. 4K1 ; Re Wood, Wood v. Wood, [4902J 2 Ch. 542; 
Re Kiddle, Cent i\ Kiddle (1905), 92 L. T. 724 ; Rc 
Creen, Rath v. Cannon, [19I4J 1 Ch. 131 ; Rc llelliwell. 
1 Me kies v. llelliwell, (19101 2 Ch. 580 ; Re Winn, Bursts 
v. Winn (1910), 80 L. J. Ch. 124. 

4054. .] — Where a word has two 

proper & recognised meanings Lord Wensley- 
dale’s canon of construction [in Grey v. Pearson , 
No. 3502, ante] must be greatly modified, even if it 
applies at all. 3 Te does not mean to lay down 
that we must take the etymologically correct 
meaning of a word or that meaning which 
statistically or numerically is the most common 
unless to do otherwise would lead to an absurdity 
or inconsistency. The meaning of words is fixed 
by user alone, & where the user of a word in more 
than one sense is established, the question in which 
sense it is used in a particular passage must be 
decided by the context the surrounding circum- 
stances, & no one meaning can be treated as having 
such paramount claims that it is to be adopted 
in preference to any other, unless its adoption 
would lead to an absurdity or inconsistency 
(Fletcher Moulton, L.J.).— Cave v. Horsell, 
[1912] 3 K. B. 533 ; 81 L. J. K. B. 981 ; 107 L. T. 
186 ; 28 T. L. R. 543, C. A. 

Annotation : — Mentd. Derby Motor Cab Co. v. Cojnpto$ & 
Evans Union Bank (1913), 29 T. L. R. 673, 


E . Particular Words 
(a) “ Entitled 

4055. How construed.] — The words “ entitled 
to an estate for life ” held to mean entitled in 
possession. 

Testator devised to pltf. a life interest in 
remainder in the T. estate, & he also bequeathed 
to him a charge of £250 issuing out of it, which 
was to be paid to him at twenty-one. The will 
contained a proviso, that in case pltf. should 
“ become entitled, under the provisions of the will, 
to an estate or interest for his life ” in the T. 
estate, the legacy should sink into the estate ; — 
Held : this meant “ entitled in possession, & have 
the beneficial enjoyment of the estate.” — Ohorley 
v. Loveband (1863), 33 Beav. 189 ; 9 L. T. 596 ; 
12 W. R. 187 ; 55 E. R. 339. 

4056. .] — By a codicil testator declared 

that £1,000, part of the sum of £2,000, should be 
held for the absolute use & benefit of his son H., 
but if he should be dead when the said sum of 
£1,000 should “ descend & come ” to him under 
the trusts therein contained, then that the same 
should be paid to all the children of H. “ except 
the one entitled to any real property upon his 
father’s decease,” share & share alike. Upon the 
death of H., in 1862, after testator’s death, his 
eldest son became next tenant for life in remainder 
of the settled estates, expectant on the death 
without issue of the then tenant for life in posses- 
sion, which happened in 1863. The surviving 
tenant for life of the legacy died in 1867 : — Held : 
the eldest son of II. was excluded from participa- 
tion in the £1,000 .—Be Grylls’ Trusts (1868), 
L. R. 6 Eq. 589. 

Annotation : — Refd. Harris r. Newton (1877). 46 L. J. Ch. 

268. 

4057. — — .] — Testator devised real estate to 
& to the use of trustees A their heirs in trust for 
his nephew W., son of his brother E., & his other 
sons in tail male, remainder to the first & other 
sons of his testator’s brother A. ; remainder to the 
first & other sons of his, testator’s, brother 8. ; 
remainder to the second A other sons of his, 
testator’s, brother E. in tail male ; wit h remainder 
over, lie empowered his trustees during the 
minority of any infant tenants in tail, “ or other 
persons for the time being entitled ” under the 
trusts, to grant leases ; & also during the minority 
of any tenant for life, in tail, or in fee. “ entitled 
to the present possession ” of the estates, to 
manage the estates, & accumulate the surplus 
towards maintenance & education. Testator then 
bequeathed his residuary personalty to the 
trustees upon trust to pay transfer the same 
unto and equally amongst all his nephews & nieces 
living at his decease except W., “ or other the 
person or persons entitled ” to the estates. At 
the time of testator’s death W. was dead, an 
infant & never married ; A. <fc 8. were living, & 
the second son of E. was living, an infant. 
Testator left four nephews <fc nieces, besides the 
second son of E. 8. had since died, not having 
been married ; the second son of E. had attained 
twenty-one. A. was living, aged sixty-eight, & 
not married : — Held : the second son of E., being 
tenant in tail expectant on the failure of sons of 
his uncle A., was not “ entitled ” to the real 
estates within the meaning of the will ; & was not 
excluded from participating in the personal 
estate. — Umbers v. .Taggard (1870), L. R. 9 Eq. 
200 ; 18 W. R. 283. 

Annotation : — Refd. Armytage v. Wilkinson (1878), 3 App. 

Cas. 355. 

4058. .] — Testator had directed that such 

son of W, as should become entitled under his wilj 
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should within two years after becoming so entitled 
assume testator’s name & arms, & that, in case of 
refusal or neglect, then after the expiration of 
such two years his interest should be void & go 
over. W.’s son had not assumed testator’s name 
& arms : — Held : “ entitled,” meant “ entitled in 
possession.” — He Finch, Abbiss v. Burney (1880), 
17 Ch. 13. 211 ; 43 L. T. 20 : 28 W. K. 903 ; on 
appeal (1881), 17 Oh. D. 224, C. A. 

Annotations: — Mentd. Marshall v. Gingell (18821, 47 L. T. 
159 ; Re Middleton, Thompson v. Harris (1882), 19 Ch. D. 
552 ; Re Frost, Frost v. Frost (1889), 43 Oh. 13. 246; 
Re Hence, Smith v. Bence, [18911 ,3 Ch. 242 ; Re Ashforth, 
Sibley v. Ashforth, 119051 1 Ch. 535 ; Re Nash, Cook v. 
Frederick, [19101 1 Ch. 1 ; Re Clarke’s Settlement Trust, 
Wanklyn v. Streatfeild, [19161 1 Ch. 467 ; Re Willis, 
Crossman v. Kirkaldy, [19171 1 Ch. 365 ; Re Conyngham, 
Conyngham v. Conyngham, [19211 1 Ch. 491. 

4059. .] — Testatrix by her will dated Nov. 

19, 1850, devised real estate to trustees upon trust 
to receive the rents & profits & pay them to her 
daughter for life & after her death to pay the rents 
& profits to the children of the daughter until the 
youngest attained twenty-one, & then to convey 
to the children as tenants in common. But in the 
event, which happened, of there being no child of 
the daughter who attained twenty-one, testatrix 
directed that the trustees or trustee of the will for 
the time being should convey & assure the same to 
her three brothers A., B., & C. as tenants in 
common. “ But in case all or either of my said 
brothers shall depart this life before they or he 
become entitled as aforesaid, the trustees or trustee 
for the time being of my will shall convey & assure 
the share or shares of them or him so dying, to my 
nieces as tenants in common.” The daughter 
died in 1910, A. died in 1801, B. in 1885, <fc C. in 
1887. A. had two daughters, & B. tliree. For 
the representatives of A., B., & C. it was contended 
that they “ became entitled ” to a vested interest 
at the death of testatrix : — Held : the context 
showed that “ entitled as aforesaid ” meant entitled 
to have the property conveyed to them, & in the 
events that happened the property passed to the 
nieces & not to the representatives of the brothers. 
— He Whiter, Windsor v. Jones (1911), 105 L. T. 
749. 

(6) “ Legacy ” or “ Bequest .” 

4060. What amounts to legacy — Direction to 

** give.”] — Brest v. Offley (1(504), 1 Hep. Ch. 
240 ; 21 E. R, 503. 

For purpose of legacy duty .] — Sec Estate 

<te Other Death Duties, Vol. XXI., pp. 50-54, 
77-79, 82, Nos. 328-357, 532, 533, 542, 577. 

4061. Whether restricted to bequest of personal 
property.] — Though the word “ legacy ” be usually 
taken for the bequest of a personal thing Sc on 
the contrary a gift of land by will be commonly 
& more properly called a devise, yet the word 
legacy may, in an extensive sense, be understood 
to comprehend any kind of estate, real as well as 
personal, left by testator’s will to any person ( f >ord 
Macclesfield, 0.). — Beck ley v. Newland (1723), 
2 P. Wms. 182 ; 24 E. R. 091, D. C. 

Annotations : — Mentd. Debenham v. Ox (1749), 1 Ves. Sen. 
276 ; Wright v. Wright (1750), 1 Ves. Sen. 409 ; Wethored 
v. Wethered (1828), 2 Sim. 183 ; Lvde v. Mynn (1833), 1 
My. & K. 683 ; Smith v. Baker (1842). 1 Y. & C. Ch. Cas. 
223 *. Cook v . Field (1850), 1 4 Jur. 951 ; Hoghton v. Hoghton 
(1852), 15 Beav. 278 ; Head v. Godloe, Reynolds v. Godlee 
(1859), John. 530 ; Higgins v. Hill (1887), 50 L. T. 420. 

4062. -.]— It has been said that the word 

“ legacy ” will include a devise of land as well as 
a bequest of personal estate : ... it is true that 
the word “ legacy 1 ’ will include a devise of real estate 
as well as a bequest of personal (Lord Hardwicke, 


| 0.). — Griffyn v. Griffyn (1740), Barn. Ch. 391 : 
27 E. R. 091, L. C. 

4063. .] — The word “ legacy ” may be used 

in a will to denote a devise of real, as well as a 
bequest of personal, property. — Hope d. Brown v. 
Taylor (1757), 2 Keny. 9 ; 1 Burr. 208 ; 90 E. R. 
1089. 

Annotations : — Apld. Hardacre v. Nash (1794), 5 Term Ilep. 
716. Consd. Evans v. Crosbie (1847), 11 Jur. 510 ; 
Windus v. Windus (1856), 6 l)e G. M. & G. 549. Retd. 
l)oo d. Hickman v. Haslewood (1837), 6 Ad. & El. 167. 

4064. .] — The word “ legacy,” in its ordinary 

signification, is applied to money, but it may 
signify a devise of land (Lord Mansfield, C.J.). — 
Brady v. Cubitt (1778), 1 Doug. K. B. 31 ; 99 
E. R. 24. 

A nnotations Mentd. Boo d. Lancashire v. Lancashire 

(1792), 5 Term Rep. 49 ; Wright v. Netherwood (1793), 
2 Salk. 593, n. ; Goodtltle v. Otway (1795), 2 Hy. Bl. 517 ; 
Pole v. Somers (1801), 6 Ves. 309 ;' Kenebel v. Scrafton 
(1802), 2 East, 530 ; Johnston v. Johnston (1817), 1 
Pbillim. 447 : Foxt?. Marston (1837), 1 Curt. 494 ; Marston 
v. Roe (1837), 2 Nev. & P. K. B. 504 ; Marston v. Roe d. 
Fox, Roe d. Fox v. Marston (1838), 8 Ad. & El. 14 ; Israeli 
v. Rodon (1839), 2 Moo. P. C. C. 51. 

4065. -.] — The word ” legacy ” may be 
applied to a real estate, if the context of the will show 
that such was testator’s intention. — Hardacre v. 
Nash (1794), 5 Term Rep. 710 ; 101 E. R. 398. 
Annotations : — Consd. Doe d. Hickman v. Haslewood (1837), 

0 Ad. & El. 167. Refd. Pitman v. Stevens (1812), 15 East, 
505 ; Windus v. Windus (1856), 6 Do G. M. & G. 549. 

4066. .] — The word “ bequeathed ” is large 

enough to carry real estate, if distinctly applied to 
it. — Whicker v. TIume (1851), 14 Beav. 509 ; 51 
E. R. 381 ; affd . on other grounds (1858), 7 II. L. 
Cas. 124, H. L. 

Annotations : — Mentd. Orookonden v. Fuller (1859), 1 Sw. & 
Tr. 411 : Lord v. Colvin (1859), 4 Drew. 306 ; Tardrow 
v. Howell, Parry r. Howell (1861), 9 W. It. 296 ; Moor- 
house v. Lord (1863), 10 II. L. Cas. 273 ; I) re vol v. Die von 
(1864), 34 L. J. Ch. 129; Jopp v. Wood Q865), 4 Do 
G. J. & Bill. 616 ; Beaumont v. Oliveira (1869), 4 Ch, App. 
309; Thurburn r. Steward (1871), L. R. 3 P. C. 478; 
Bradford r. Young (1884), 26 Ch. D. 656 ; Re Patience, 
Patience v. Main (1885), 29 Ch. D. 976 ; Concha v. Concha 
(1886), 11 App. Cas. 541 ; Jcx v. McKinney (1889), 14 
App. Cay. 77 ; Re Berrldge, Berridgo v. Turner (1890), 
62 L. T. 365 ; Canterbury Corpn. v. Wyburn & Melbourne 
Hospital, [18951 A. C. 89 ; Re Macduff, Macduff v. Macduff 
[1896J 2 Ch. 451 ; Winans v. A.-G., [1904] A. C. 287. 

4067. -The use of the word “bequeath” 
affords no solid argument to exclude the realty, 
the general words being of the largest possible 
kind, Sc to give it any such effect would, in many 
cases, altogether frustrate testator’s intention 
(Page Wood, V.-C.).— Gyett r. Williams (1802), 
2 John. A H. 429 ; 0 L. T. 279 ; 70 E. R. 1120. 

Annotations : — Refd. Gainsford v, Dunn (1874), L. It. 17 
Eq. 405 ; Bray v. Stevens (1879), 12 Ch. D. 162 ; Re Hardy, 
Wells v. Borwick (1881), 17 Ch. D. 798. 

4068. • .] — Testator by his will made the 

following gift : “I give Sc bequeath unto all the 
undermentioned names all to be divided in equal 
parts.” The word “ devise ” did not occur in the 
will, though the word “ pay ” did : — Held : the 
idea of totality conveyed by the word “ all ” 
outweighed, not only the omission of the word 
“ devise ” but also the expressions which seemed 
to negative the inclusion of real estate, Sc conse- 
quently testator’s realty passed under the gift. — 
He Shepherd, Mitchell v. Loram (1914), 58 
Sol. Jo. 304. 

4069. Whether annuities included.] — Sibley v. 
Perry, No. 3487, ante. 

4070. .] — Upon the construction of a will ; 

— Held: the word “legacies” did not include 
annuities. — Cornfield v. Wyndham (1845), 2 
Coll. 184 ; 14 L. J. Ch. 375 ; 5 L. T. O. S. 494 ; 9 
Jur. 051 ; 03 E. R. 092. 

4071. .] — By a will commencing thus : “I 

give & bequeath the several legacies & annual 
sums following,” testatrix bequeathed pecuniary 
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legacies & an annuity, A directed two sums of 
money to be set apart sufficient to produce two 
other specified annual sums, which testatrix 
bequeathed to two specified persons for their 
respective lives. She gave to trustees the residue 
of her personal estate, subject to the payment of 
her debts, funeral A testamentary expenses, A 
the legacies A annuities which she had bequeathed 
or might thereafter bequeath by any codicil, 
A she devised her real estates to trustees for a term, 
upon trust to raise sufficient to pay her debts, 
legacies, A funeral A testamentary expenses, but- 
directed that her personal estate should be the 
primary A the term the secondary fund for pay- 
ment of her debts, legacies, A funeral A testa- 
mentary expenses : — Held : the separate specifica- 
tion of “ annuities ” in some parts of the will did 
not prevent annuities from being comprehended 
under the expression “ legacies ” in the trusts of 
the term. — IIeath v. Weston (1853), 3 De G. M. 
A G. ($01 ; 43 E. R. 230, L. .TJ. 

4072. .] — (1) Generally speaking, annuities 

are legacies, although a distinction is made between 
them, in many cases, arising from the peculiar 
terms of the will. 

(2) “ Residue ” is not a “ legacy,” in the ordinary 
sense of the term, though the person taking it is a 
residuary legatee. — Ward v. Grey (1859), 20 
Beav. 485 ; 29 L. .1. Eh. 74 : 34 1,. T. O. S. 50 ; 
5 Jur. N. 8. 948 ; 7 W. R. 509 ; 53 E. R. 980. 

Annotations :-—As to (2) Reid, lie Smith, Prada v. Vandroy, 

ri9J«] 1 Ch. 623. Generally, Mentd. New! II <\ Nevvill (1871), 

L. R. 12 Eq. 432. 

4073. .]— Mullins r. Smith, No. 4193, post. 

4074. .]— W1 icre testator has impressed a 

particular sense of his own on the expression 
“ pecuniary legatees,” annuitants under the will 
do not fall within the meaning of that expression. 
—Gaskin r. Rogers (1800), L. R. 2 Eq. 284; 
14 W. R. 707. 

.]•— Nee, also. Rhntcharges A Annuities, 

Vol. XXXIX p. 113, Nos. ($1, 02. 

4075. Whether “residue ” a “legacy.’*] Ward 
v. Grey, No. 4072, ante. 

(c) “ Minority .” 

4076. How construed — Under twenty-five.] — 

Devise to A., an infant , for life, A his first A other 
sons in strict settlement ; with remainders for 
similar estates. The will farther directed “ during 
the minority of the A. family,” an accumulation 
of the rents to be laid out in a purchase, “ until 
the minor arrives at the full age of twenty-five 
years.” A then “ the heir to take full possession 
of this estate.” A. being residuary legatee is 
entitled absolutely to the accumulation. — B indley 
v. Broadhead (1803), 8 Ves. 415 ; 32 E. R. 410. 

4077. — .] — Testator left all his real A 

personal property to trustees, to pay the interest to 
his daughter, for life, A after her deat h to pay the 
same towards the maintenance A education of such 
children as she should have, during their minorit y, 
A when the youngest should attain twenty-five, 
to divide the same equally between them ; but in 
case either of his daughter’s children should die, 
leaving any children, who should attain twenty- 
one, then to pay their shares to their children ; 
A after these trusts should be carried into execution, 
then the trustees were directed to convey, release, 
A assign all the freehold A leasehold estates to the 
heir or heirs, who should be legally entitled to the 
same ; A in case testator’s daughter should leave 
bo children, or they should die under age, A un- 


married, then to pay & assign the interest, A rents 
A profits, to his next of kin : — Held : “ minority ” 
meant twenty-five, as distinguished from coming 
of age. — Milroy v. Milroy (1844), 14 Sim. 48 ; 
13 L. ,T. Oh. 200 ; 2 L. T. O. S. 456 ; 8 Jur. 234 ; 
60 E. R. 274. 

Annotations : — Reid. Road v. Gooding (185(5), 21 Beav. 478 ; 

Maddison v. Chapman (1859), 33 L. T. O. S. 112. 

4078. Under twenty-one.] — As regards the 

second argument on the part of defts., viz. that, 
according to the true construction of the codicil, 
the word “ minority ” must moan the period during 
which testator has kept both his children out of 
the full control over their property, the only case 
cited, that of Milroy v. Milroy , No. 4077, ante , 
was decided upon the whole frame A scope of the 
will. If the whole tenor of the will be such as 
clearly indicates that the word “ minority ” is 
used in such a sense, the ct. can let testator be the 
expounder of his own words. He frames his own 
vocabulary ; A if be uses the word in that sense, 
the ct. is at libei'ty to adopt it. But in this case, 
1 find testator making a careful separation between 
the period of minority A that of full age. In one 
case I find him providing for the maintenance A 
education of his children “ during their minority, 
or the minority of either of them.” In another, 
that the allowance for pocket-money shall continue 
“ during their minority, or until such division of 
the property is made,” as he had before described ; 
A, looking to these circumstances, I do not feel at 
liberty to give to the word minority,” when it 
occurs in the codicil, any other than its strict 
interpretation, viz. ” under twenty-one years of 
age ” (Page Wood, V.-O.). — Maddison v. Chapman 
(1858), 4 K. A J. 709 ; 70 E. R. 294 ; on appeal 

(1859), 3 De G. A J. 536, L. 0. A L. JJ. 

Annotations : — Refd. Edgoworth v. Edgeworth (18G9), L. R. 

4 II. L. 35 ; Chellew r. Martin (1873). 28 L. T. 6G2 ; 

Lcudboutor v. Gross (1870), 35 L. T. 803 ; Re Martin, 

Smith v. Martin (1885), 54 L. J. Ch. 1071 ; Re Shuck- 

burgh’s Settlement, Robertson r. Shuckburgh, [1901] 

2 Ch. 794 ; lie San forth ’8 Will, 11901] W. N. 152. 

4079. .] — Where testator gave residue 

to his four children, with a gift over to the sur- 
vivors, or survivor, in the event of any of them 
dying under twenty-five, A appointed guardians 
“ during their respective minorities ” A gave a 
power to apply accumulations of income of each 
child’s share, “ during his minority ” in mainte- 
nance, etc. : — Held : the word “ minority ” was 
used in its ordinary sense, A each child was 
absolutely entitled to the income of his share, 
between the ages of twenty-one A twenty-five 
years. —Fraser v. Eraser (1863), 1 New Rep. 
430 ; 8 L. T. 20. 

(d) “ Unmarried .” 

4080. How construed — Flexible In meaning.] — 

A married woman, by her will, bequeathed her 
separate property, upon trusts for the benefit of her 
son A daughter, A their children ; A. in case her 
said son A daughter should die without leaving 
children who should attain a vested interest under 
the will, upon trust- for the person or persons of the 
blood A kindred of testatrix who would be entitled 
to the same as her next of kin, in case she had died 
intestate A unmarried. Upon the death of 
testatrix, leaving her son A daughter surviving : — 
Held : the word “ unmarried ” was not to be con- 
strued “ without having been married,” so as to 
exclude testatrix’s children. 

The word “ unmarried ” is flexible in its meaning, 
A may he construed to mean “ never having been 
married ” or simply “ unmarried at the time of the 
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death “ according to the obvious meaning of the 
parties, as manifested by the words of the instru- 
ment, or the nature of the transaction itself. — 
Coventry v. Lauderdale (Earl) (1846), 7 L. T. 
O. S. 467 ; 10 Jur. 793. 

4081. .] — Gift by will of a sum of 

stock to A. for life, remainder to any wife he might 
thereafter marry for life or widowhood, remainder 
to the children of A. absolutely ; A in case A. 

• should die unmarried & without issue, then, from 
& after his decease, to B., C., A D., share A share 
alike, or to such of them as should be living at 

A. ’s death, his, her, or their exors. administrators A 
assigns absolutely. A. survived B., C., & D., A 
died a widower, without ever having had a child : — 
Held : upon the death of A. the representatives of 

B. , C., & 11. took the legacy in equal shares. 

The ct., treating the word “ unmarried ” as a 
word of flexible meaning, decided that it here 
meant “ without leaving a widow,” in order to 
give expression to the whole clause. — Re Sanders’ 
Trusts (1806), L. K. 1 Eq. 075; 12 Jur. N. 8. 
351 ; 14 W. It. 570. 

Annotations : — Folld. Re, Kinp:, Salisbury t\ Ridley (1890), 

G2 L. T. 789. Consd. Re Jones, Last r. Dobson. [19151 

1 Ch. 246. Refd. Re Collyer, Collyor v. Back (1907), 24 

T. L. R. 117. 

4082. .] — Although the word “ un- 

married ” is one of flexible meaning, & may mean 
either “ never having been married,” or “ not 
having a husband ” at the time when a gift is to 
take effect, the former is the primary or natural 
meaning, A, in the absence of any context showing 
a different intention, the word will be so construed. 
— Re Sergeant, Mertens v. Walley (1884), 
20 Ch. r>. 575 ; 54 L. J. Ch. 159 ; 32 W. R. 987. 

Annotations: — Distd. Re Jones, Last r. Dobson, [19151 1 

Oh. 246. Refd. Blundell v. De Falbe (1888), 57 L. J. Ch. 

576 ; Re Collyer, Collyer v. Back (1907), 24 T. L. It. 117. 

4083. .] — The word “ unmarried ” is 

a word of flexible meaning ; a person speaking of 
an unmarried woman may mean either a woman 
who has never been married or a woman who is a 
widow. The simple statement that a woman died 
” unmarried ” generally is held to mean that she 
never has been married, nevertheless, if in a formal 
document the word “ unmarried ” is used, there 
would be room to doubt that widows were excluded. 
But the document- 1 have t o interpret is an informal 
dociunent made by a lady without legal assistance, 
A I do not doubt that when she used the word 
“ unmarried ” she meant to include under it only 
those who had never been married (Joyce, J.). — 
lie Fansuawe’s Trusts (1904), 48 Sol. Jo. 525. 

4084. .] — A widow by her will gave 

the income of her residuary estate in trust for her 
daughter for life for her separate use without 
power of anticipation, A after her death in trust 
for testator’s brother for life. A after his death the 
capital was to be field in trust for all A every 
person or persons who would have been entitled 
thereto A in the same shares A proportions as the 
same would have been distributable under the 
statutes for the distribution of intestates’ estates 
if she “ had died intestate A unmarried.” Testa- 
trix left an only daughter, who was unmarried : — 
Held : “ unmarried ” had the ordinary meaning 

of never having been married, A that the daughter 
took a life estate only . — Re Collyer, Collyer v. 
Back (1907), 24 T. L. K. 117. 

4085. Never having been married.] — 

Coventry v. Lauderdale (Earl), No. 4080, ante. 

4086. .] — The meaning of the word 


>> 


“ unmarried ” is “ never having been married 
A not “ being unmarried at the time.” — Hall v. 
Robertson (1853), 1 Eq. Rep. 245 ; 22 L. J. Ch. 
1054 ; 21 L. T. O. S. 192 ; 17 Jur. 874 ; 1 W. R. 
404 ; on appeal , 4 De G. M. A G. 781, L. JJ. 
Annotations : — Retd. Re Harris’^ Trusts (1854), 2 Eq. Itop, 
1110; Re Gratton’s Trusts (1857), 29 L. T. 0. S. 399. 


4087. .] — Testator, after giving to his 

daughter, during the joint lives of his wife A her- 
self, an annuity, gave her a larger annuity if she 
should survive A be still unmarried ; A ho gave her 
a sum of money as an outfit at her mother’s 
decease, if she should be then unmarried. The 
daughter was a spinster at the date of the will 
A at testator’s death, but she married during her 
mother’s life. Upon the context A comparison of 
expressions : — Held : the words “ then unmarried ” 
must be construed as “ without having been 
married.” — Re Tjiistlethwayte’s Trust (1855), 
24 L. .T. Ch. 712 ; 25 L. T. O. 8. 293 ; 1 Jur. N. 8. 
881 ; 3 W. R. 029, L. JJ. 

Annotation : — Refd. Re Cratton’s Trusts (1857), 29 L. T. 

O. S. 399. 


4088 . .] — Property was given by will 

to trustees in trust for A. for life, “ but if he should 
die unmarried,” to be equally divided between the 
children of B. At the date of the will A. was a 
bachelor, A at the time of his death he was a 
widower : — Held : in the absence of context show- 
ing a contrary intention the word “ unmarried ” 
must be construed according to its ordinary or 
primary meaning as “ never having been married.” 
— Dalrymple v. Hall (1881), 10 Ch. D. 715 : 
50 L. J. Oh. 302 ; 29 W. R. 421. 

Annotations Refd. Re SorKoant, Mortens v. Walley (1884), 

26 Ch. D. 575 ; Blundell v. Do Falbe (1888), 57 L. J. Ch. 

576 ; Re Collyer, Collyer v. Bock (1907), 24 T. L. R. 117 ; 

Re Jones, Last v. Dobson, [1915] 1 Ch. 246. 

4089 . .] — Re 8ergeant, Mertens v. 

Walley, No. 4082, ante. 

4090. — .] — I think the gift over cannot 

take effect, there being nothing in tho will . . . 
requiring the word “ unmarried ” to be taken in 
any other sense than its primary one of “ never 
having boon married ” (Wood, V.-C.). — Gonne v. 
Cook (1807), 15 W. R, 570. 

4091 . .] — Re Fanshavve’s Trusts, No. 

4083, aale. 

4092 . - .] —Testatrix by her will be- 

queathed to 11. a legacy of £8,000, “ A in the event 
of his death unmarried to his mother B.,” A gave 
the residue of her estate to 1). The will contained 
no directions as to the incidence of testamentary 
expenses A the legacy had not been separated from 
the general estate. Questions having arisen as to 
the interests taken by 11. A B. respectively in the 
legacy, the exor. took out an originating summons 
for their determination A expressly asked that the 
costs of the application might be paid out of the 
legacy. On the construction of the gift : — Held : 
the legacy vested absolutely in II. on the death of 
testatrix, but subject to a gift over to B. in the 
event of his dying a bachelor. 

The legacy is subject to a gift over on the death 
of the legatee unmarried A the expression “ un- 
married ” means “ without ever having been 
married ” (Younger, J.). — Re Hall-Dare, Le 
Marchant v. Lee Warner, [1910] 1 Ch. 272 ; 85 
L. J. Ch. 305 ; 114 L. T. 559. 

4093 . Not having husband or wife living 

at particular time.] — Coventry v. Lauderdale 
(Earl), No. 4080, ante. 

4094 . .] — Testator bequeathed the 

residue of his moneys to trustees, in trust as to 
one-fourth for such person as his daughter A., 
notwithstanding coverture, should by deed or will 


Never having been married.)— Roberts v. Kilmore (Bp.), [1902] 1 I. R. 333.* 


4085 i. 
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appoint, Sc, in default in trust to pay the interest, 
etc., to A. for her separate use for life, & after her 
decease in trust for such person, etc., as at the time 
of her decease should have been entitled thereto 
as her next of kin, in case she had died possessed 
or entitled to the same intestate Sc unmarried. A 
was married at the date of the will. She died on 
Nov. 25, 1852, leaving her husband Sc three children 
her surviving. No appointment of the fund was 
ever made in pursuance of the power. The 
husband Sc the brothers Sc sisters of A. claimed the 
fund, Sc thereupon the trustees paid the fund into 
ct. On petition the ct. : — Held : the word “ un- 
married ” was used by testator only to exclude the 
husband from taking any benefit under the will, 
Sc the children of A. were absolutely entitled. — lie 
Ghatton’s Titu 8T8 (1857), 20 L. J. Oh. 048 ; 29 
L. T. O. 8. 399 ; 3 Jur. N. 8. 084 ; 5 W. It. 795. 

4095 . .] — A fund was devised by will 

to A. for life, Sc after her decease to such persons 
as she should appoint, Sc in default of appointment 
to such persons as at the time of the death of A. 
would be entitled to her personal estate under the 
Statute for the Distribution of Intestates’ Estates 
as if she had died intestate Sc unmarried. A. 
subsequently married Sc had eight children, but 
died a widow, Sc without having appointed the 
fund. Upon a petition by the children of A. 
claiming the fund : — Held : “ unmarried ” meant 
not having a husband at the time of her death, Sc 
therefore the children of A., Sc not the persons w'ho 
would have been entitled to A.’s personal estate if 
she had died without ever having been married, 
were entitled to the fund. — Dayi\ Barnard (1800), 
1 Drew. Sc Sin. 351 ; 30 L. J. Ch. 220 ; 3 L. T. 537 ; 
9W. R. 130: 02 E. R. 413. 

Annotation : — Reid. Gonne v. Cook ( 1 8G 7 ), 15 W. It. 57G. 

4096 . — .] — Re Sanders’ Trusts, No. 

4081, aide. 

4097 . .] — Re Skhgeant, Meutens v. 

Walley, No. 4082, ante. 

4098 . .]— By his will, dated in 1838, 

testator, who died in 1840, bequeathed a fund 
upon trust to pay the income to his two daughters 
for their respective lives for their separate use 
without power of anticipation. Sc after their 
respective deceases the principal of their respective 
shares was to be in trust for the children or child 
of each daughter, as she might appoint, Sc in default 
of appointment equally ; Sc if there should be no 
such child, then in trust for the exors., administra- 
tors, Sc assigns of each of his said daughters respec- 
tively, but in case of the decease of either of his said 
daughters “ unmarried Sc without leaving lawful 
issue.” then testator bequeathed the share of the 
one so dying unmarried Sc without issue to the sur- 
viving sister. Pltf., one of testa! or’s two daughters, 
had married, but had had no children, Sc she was 
a widow over seventy years of age. The question 
was, whether she was now absolutely entitled to her 
share of the fund : — Held : pltf. was not absolutely 
entitled, the words “ unmarried Sc without leaving 
lawful issue ” meaning not under coverture at the 
time of her death. — Rc King, Salisbury v. Rid- 
ley (1890), 02 L. T. 789 ; 6 T. L. R. 320. 


4099. .] — By her will testatrix gave 

her residuary estate to trustees upon trust to apply 
such part as they thought fit for the personal 
maintenance Sc benefit of her brother, Sc so much as 
remained in their hands after his death was to be 
held in trust for his children or child ; but if he 
should die “ unmarried & without leaving any 
children,” then it was to be divided between two 
persons. The brother died, leaving a widow, but 
never having had any children : — Held : in order 
to give full effect to every word in the clause, 
“ unmarried ” must be read according to its 
secondary meaning, as “ without leaving a wife.” 
— Re Chant, Chant v. Lemon, [1900] 2 Ch. 345 ; 
69 L. .T. Ch. 601 ; 83 L. T. 341 ; 48 W. R. 640. 

Annotations: — Refd. Jit Collyer, Collyer v. Back (1907), 24 
T. L. It. 117 ; lie Jones, Last v. Dobson, [1915) 1 Ch. 246. 

4100. .] — Re FANsnAWE’s Trusts, 

No. 4083, ante. 

4101. .] — Testator, who died in 1828, 

devised freeholds to a trustee Sc his heirs upon trust 
for ,T. Sc his heirs, but in case of J.’s death unmarried 
Sc- without lawful issue then upon trust for 8. for her 
life, & after her death upon trust for all & every her 
children living at her death who should attain 
twenty-one or marry, with benefit or survivorship. 

J. married but his wife predeceased him, Sc he died 
without having ever had any issue : — Held : 
“ unmarried ” must be construed in its secondary 
sense of “ widower,” since otherwise the words 
“ Sc without lawful issue ” were superfluous. — 
Re Jones, Last v. Dobson, [1915] 1 Ch. 246 ; 
84 L. ,T. Ch. 222 ; 112 L. T. 409 ; 59 Sol. Jo. 218. 

4102. “ Sole & unmarried .’’] — Re Lesingham’s 
Trusts, No. 4115, post. 

(e) Other Cases. 

4103. Exile.] — Voscius’s Case (1G77), 1 Freem. 

K. B. 448 ; 2 Mod. Rep. 223 ; 2 Lev. 191 ; 1 Vent. 
325 ; 89 E. R. 335 ; sub nom. Paget v. Vossius, 
T. .Tones, 73 ; sub nom. IIenningham v. Vossius, 3 
Keb. 638. 

4104. Testamentary expenses.] — A provision in a 
will for “ testamentary expenses,” does not include 
the costs of a suit occasioned by the will. — Browne 
v. Groombridge (1819), 4 Madd. 495 ; 56 E. R. 788. 
Annotations : — Reid. Smith v. Jackson (1823), 1 L. J. O. S. 

Ch. 231 : Parker v. Marchant (1842). 1 Y. & C. Ch. Cas. 
290: Webb v. Do Beauvoisin (1802), 31 lleav. 573. 
Mentd. Taylor v. Taylor (1853), 10 Hare, 475 : Kilford v. 
Blaney (1885), 31 Ch. D. 50 ; Jenkins v. Jenkins (i860), 
14 Jj. T. 540. 

4105. .] — The expression “ testamentary 

Sc other expenses under this my will ” include the 
costs of a suit to administer the estato. — Webb v. 
Be Beauvoisin (1802), 31 Beav. 573 ; 32 L. J. Ch. 
217 ; 9 Jur. N. 8. 369 ; 11 W. R. 132 ; 54 E. R. 
1261 ; sub nom. Re Webb’s Estate, Webb v. 
De Beauvoisin, Frickek v. I)e Beauvoisin, 1 
New Rep. 81. 

Annotations : — Folld. Harloe v. Harloe (1875), L. U. 20 Eq. 
4 71. Refd* Coventry v. Coventry (1865), 2 Drew. & Sm. 
470. 

4106. .] — There is no difference in a will 

between the terms “ executorship expenses ” Sc 
” testamentary expenses,” Sc the former will 
include all such expenses as are properly incident 


PART XVI. SECT. 10, SUB-SECT. 2.— 

E. (e). 

•. “ Revert."'} — Stevenson v. Mo- 
Intyrk (1879), 5 V. L. It. 142.— AUS. 

i. “ Advance")— Re Jost’s Estate, 
Crowe v. Bell (1897), 40 N.S. It. 121 . 
- — CAN. 

g. “ Always & for ever ."} — The 
words “ always & for over,” in a will 
do not per se extend the interest given 
beyond the life of the person who is 
named. They are not inconsistent 


with limiting the interest given ; but 
the circumstances under which the 
instrument is made, or the subsequent 
conduct of the parties, may show the 
intention with sufficient certainty to 
enable the ct. to presumo that the 
grant was perpetual. — Aziz-un-Nihsa 
v. Tassaduq Husain Khan (1901), 

L. Jj. K. 23 All. 324 ; 5 C. W. N. 569 ; 
L». It. 28 Ind. App. 65. — IND. 

h. “ Own use benefit ."} — A con- 

dition dependent on the receipt by 


a wife of a legacy for her “ own use & 
benefit ** is satisfied by a receipt of 
the legacy by her husband. These 
words cannot mean sole & separate 
use. — Foley v. Foley (1869), 18 

W. It. 81.— IR. 

j. ** Support ."] — Testator gave to 
his daughter A. all the oasli he had 
in the bank, to bo used by her for her 
own support & that of his children, 
B. & G\, & gave to her all his stock-in- 
trade & furniture & other effects, to 
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Sect. 10. — Context , meaning , and effect of words : 

Svh'scct. 2, E. (e ) ; sub -sect. 3, A. B,] 

to the duty of an exor., just in the same way as 
“ testamentary expenses.” — Sharp u. Lush (1879), 
10 Ch. D. 468 ; 48 L. J. Oh. 231 ; 27 W. R. 528. 
Annotations: — Consd. Re Clornow, Yeo v. Clemow, [1900] 2 

Ch. 182 ; lie Townend, KnowiCB v. Jessop, [1914] W. N. 

145. Reid. lie King, Travers r. Kelly, [19041 1 Ch. 3G3 ; 

He Spencer Cooper, PoSv. Spencer Cooper, [1908] 1 Ch. 130. 

.] — Sec , also , Estate & Other Death 

Duties, Vol. XXI., pp. 6, 7, 27, 31, 32, Nos. 13- 
20, 149, 191-197; Executors, Vols. XXIII., 
XXIV., pp. 264, 848, Nos. 3224, 3226, 8817-8828. 

4107. “ Purchased.”] — “ Purchased,” in a 
devise of land, if unexplained by other parts of 
the will, may be taken in its extended legal signi- 
fication, as including lands acquired in any other 
way than by descent. Therefore, lands acquired 
by exchange for part of the family property which 
was to go to another person held to pass under a 
devise of “ all lands which I have purchased.” — 
Doe d. Meyrick v. Meyrick (1833), 1 Or. & M. 
820 ; 3 Tyr. 916 ; 2 L. ,T. Ex. 259 ; 149 E. R/630. 

4108. “Mansion house.”] — Testator directed 

that a mansion house, with suitable offices, fit 
for the residence of the owner of his estates (which 
were worth £15,000 a year) should be erected by 
his trustees : — Held : t he mansion-house ought 
to have a garden, <fc lawns A pleasure-grounds 
attached to it, & proper approaches made to it. — 
Lombe v. Stoughton (1849), 17 Sim. 84 ; 13 

L. T. O. S. 398 ; 18 D. J. Ch. 400 ; 60 E. It. 1059. 

4109. “As to ” — At commencement of devises.] 
— Cordon v. Gordon, Gordon v. Gordon, No. 
3592, ante. 

4110. “ Family.”] —The primary meaning of 
the word “ family ” in a will is ” children.” 

The word “ family ” lias various meanings. In 
one sense it means the whole household, including 
servants, & perhaps lodgers. In another sense it 
means everybody descended from a common 
stock, that is to say, all blood relations ; & it may, 
perhaps, include the husbands & wives of such 
persons. In the sense I have just mentioned, 
the family of A. includes A. himself ; A. must be 
a member of his own family. In a third sense, 
the word includes children only ; thus when a 
man speaks of his wife & family, he means his wife 
<fc children (Jessel, M.R.). — Pigg v. Clarke (1876), 
3 Ch. D. 072 ; 45 L. J. Ch. 849 ; 24 W. R. 1014. 
Annotation: — Apld. lie Muffett, Jones v. Mason (3 880), 55 

L. T. 671. 

4111. “ Seised.”] — R., being seised of freehold 
houses, died intestate in 1864, leaving A. his sole 
heiress-at-law. Upon R.’s death, his widow 
wrongfully entered into possession, & retained 
possession till her death in 1869, when her devisees 
entered. A. died in 1871, without ever having 
entered into possession of the property, having 
devised to L. all real estate (if any) of which she 
might die seised. An action having been brought 
by L. against the devisees of R.’s widow for 
recovery of the land : — Held: “ seised ” being a 
purely technical word, & there being no qualifying 
context, it must be construed according to its 
technical meaning ; & as A. at the time of her 

be applied by her for the like purpose. 

B. & C. were adults at the date of the 
will : — Held : the word “ support ” 
was equivalent to “ benefit,” & A., B. & 

C. took the property absolutely & as 
joint tenants.— /fc Nolan, Sheridan 
v. Nolan, 11912 J 1 1. R. 416.— IR. 

k. ‘‘ Land .”) — lie Willomier’s 
Trusts (1864), 16 I. Oh. R. 389.— IR. 

l. — — •] — IIkaly v. Healy (1875), 

9 1. 11. Eq. 418.- IR. 

m. Between."} — ** Between ” is, 

in English, a good equivalent to 


death had no seisin at law or in fact, the property 
did not pass under her devise. — Leach v. Jay 
(1878). 9 Ch. D. 42 ; 47 L. J. Ch. 876 ; 39 L. T. 
242 ; 27 W. R. 99, C. A. 

Annotations : — Apld. Smith v. Butcher (1878), 10 Ch. D. 113. 

Consd. Basset v. St. Levan (1894), 71 L. T. 718. Expld. 

Be Gosselin, Gosselin v. Gosselin, [1906] 1 Ch. 120. Apld. 

Re Norman, Thackray v. Norman (1914), 111 L. T. 903. 

Reid, lie Fraser, Lowther v. Fraser, [1904] 1 Ch. Ill ; 

Copestake v. Hoper, [1907] 1 Ch. 360. 

4112. “Executorship expenses.”] — Sharp v. 

Lush, No. 4106, ante. 

4113. Residue.] — Ward v. Grey, No. 4072, ante. 

4114. “ Sole.”] — Massy v. Rowen, No. 3929, 

ante. 

4115. “Sole & unmarried.”] — Testatrix by 
her will made in 1860, bequeathed a fund to 
trustees, on trust to pay the income to her husband 
for his life, <fc on his death to divide the fund into 
four equal parts, &, as to one of the parts, “ upon 
trust to pay the same to .T. H., spinster, if she be 
then sole *& unmarried, but, if she be then 
married,” testatrix directed her trustees to pay 
the income of the fourth part to .1. II. for her life, 
for her separate use, & after her death to hold 
it on trust for her children. In June, 1878, 
testatrix died, & her husband died in Apr. 1883. 
In Apr. 1861, .J. II. married, <fc in Nov. 1878, a 
decree absolute was made for the dissolution of 
her marriage. There were three children of the 
marriage. J. II. did not marry again: — Held: 
the words “ then sole & unmarried ” meant “ not 
having a husband ” at the time of the death of the 
tenant for life, &, in the events which had hap- 
pened, J. H. was absolutely entitled to the one- 
fourth share . — lie Lesingham’s Trusts (1883), 24 
Ch. I). 703 ; 53 L. J. Ch. 333 ; 49 L. T. 235 ; 32 
W. R. 116. 

4116. “Named.”] — Seale-Hayne v. Jodrell, 
No. 4053, ante, 

4117. Site.] — Testator by his will bequeathed 
to the corpn. of B. £50,000 “ to be applied by 
them towards the cost of erecting a new picture 
gallery on a site provided by the corporation. If 
the whole legacy should not bo so expended, then 
any surplus which may arise shall be expended on 
buying paintings by the old English masters.” 
Testator knew that the corpn. were proposing to 
erect municipal buildings, A that part of the first 
floor thereof was to be devoted to a new art 
gallery. The will did not show any desire on the 
part of testator to have his name associated with 
the gallery : — Held : the word ” site ” in the will 
was not, in the circumstances, limited to an area 
on the ground level, but included the area on the 
first floor of the new municipal buildings. 
Feeney, Inglis v. Birmingham Corpn. (1908), 
24 T. L. R. 314. 

4118. Plurality.] — Where there is a bequest to 
a benefice on condition that it shall never be held 
in plurality, the condition is not broken by the 
union of the benefice with another benefice under 
an Order in Council . — lie Magna mara, Hewitt v. 
Jeans (1911), 104 L. T. 771 ; 55 Sol. Jo. 499. 

“ Legacy .”] — See Sub-sect. 2, E. (6), ante. 

“ Will .”] — Sec Part I., Sect. 1, sub-sect. 2, ante. 

(1873), II Macph. (Ct. of Sess.) (H. L.) 
33 ; 4 5 Sc. Jur. 183 ; 2 L. It. Sc. & 
Div. 317.— SCOT. 

p. ** Survii'nr."] — Smith’s Trustees 
r. Smith’s Trustees (1905), 7 F. 
(Ct, of Sens.) 815 ; 42 Sc. L. R. 657 ; 13 
S. L. T. 190.— SCOT. 

q. ” 7 would prefer ,"} — The words 
“ 1 would prefer ” aro to bo construed 
as '• I wish,” & arc a form of command. 
— Reid’s Trustees v. Dawson, [1915] 
S. C. (H. L.) 47 ; 52 Sc. L. R. 544 
11915] 1 S. L. T. 291— SCOT. 


“ among ” as used in cases of dis- 
tributive discrimination.-— E vans r. 
Turner (1904), 23 N. Z. L. It. 825. — 

N.Z. 

n. ” Inherited."] — Cameron v. Mc- 
Kenzie, [1924] N. Z. L. R. 1293 — 

N.Z. 

o. Words of ueneral disposition .] — 
In determining what effect should be 
given to words of general disposition, 
the question has always been treated 
as one of presumption or presumed 
intention. — Glendonwyn v. Gordon 
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In description of property.] — Sec Sect. 15, sub- 
sect. 14, post . 

In description of donees.] — See Sect. 17, sub- 
sect. 11, post . 

Vesting & divesting of gifts.] — See Sect. 21, post. 


Sub-sect. 3. — Use of Same Words in Different 

Passages. 


A . General Rule . 


4119. Words presumed to have same meaning.] — 

Where testator gave “ all this fee simple lands 
wheresoever ” to A. B., A his heirs, A from one 
part of the will it was necessarily to be inferred 
that the word “ lands ” must comprise tithes, the 
same construction of the word “ lands ” shall be 
applied to another which would not, alone, have 
supported the same inference. — Meredith v. 
Webber (1006), O. Bridg. 560 ; 124 E. K. 744. 

4120. .] — (1) Doubtful A ambiguous words 

ought not to control clear & certain expressions. 

(2) The same words in the same will, though in 
a different clause, ought to have the same sense ; 
& as testator intended survivorship among his 
children in the personal, ho must mean it also in 
the real estate. 

(3) Where the words of a will are so inconsistent 
as that they cannot be reconciled, the ct. must 
reject those words that are least consistent with 
the intention of the testator. — Haws v. Haws 


(1747), 3 Atk. 524 ; 1 Ves. Sen. 13 ; 20 E. K. 1102 ; 
sub nom. Hawes v. Hawes, 1 Wils. 105, L. C. 
Annotations: — As to (3) Reid. Perkins > Baynton (1781), 
Bro. C. C. 118. Generally, Refd. Hose d. Voro v. Hill 
( 1760), 3 Burr. 1881 ; Perry v . Woods (1796), 3 Ves. 204 ; 
Doe d. Borwell v. Abey (1813), 1 M. & 3. 428. 

4^21. .] — Gift of a residue of real A personal 

estate to trustees to sell, get in, A pay A divide 
the money arising therefrom, unto A equally 
among testator’s children, so soon as the youngest 
should attain twenty -one — the daughter’s shares 
to be invested A secured, A the interest paid to 
such daughter, A the principal to be disposed of 
amongst her children as she might direct ; if no 
child, the share to be divided amongst the survivors 
of testator’s children equally, A, in case of the 
death of any of his children leaving lawful issue, 
testator gave to such issue the share the parent 
would have been entitled to have : —Held : the 


word “ survivors,” 


, in the residuary clause, must 

be construed in its natural sense, A not as import- 
ing “ others,” A this construction of the word in 
one part of the will must govern the construction 
of the same word in the other parts. — -Deeming v. 
SflKRRATT (1842), 2 Hare, 14 ; 11 L. J. Oh. 423 ; 
0 Jur. 003 ; 07 E. R. 0. 

Annotations : — Apld. Parker v. Sowerby (1853), 1 Eq. Hep. 
217. Reid. Packkum v. Gregory (1845), 4 Hare, 396 ; 
Goodman v. Goodman (1847), i De G. A 8m. 695 ; kmith 
v. I ‘aimer (1849), 7 Hare, 225 ; Whipple u. Martyn (1850), 
14 Jur. 361 ; Kavanagk v. Morland (18.>J), Hay, IB , 
Daniel v. Gosset (1854), 19 Beav. 478 ; lie Smith s Will 


«o dcuv. aui ; cooper v. ouupei yiovij, » 

Holland v. Allsop (1861), 29 Beav. 498 ; Dutton r. C rowdy 
(1863), 33 Beav. 272 ; Pearman v. Pearnian (1864). .13 
Beav. 394 ; lie Bornshaw’s Trusts (1807) YV. It. 378 , 
Lit Boam, Shorthonao v. Annibal (1911), 56 Sol. Jo. 142; 
lie Lodwig, Lodwig v. Evans, [1916] 2 Ch. 26. 

4122. .] — It is a canon of construction, 


that where testator lias affixed a particular mean- 
ing to a word in one part of his will, it shall be 
construed as having the same meaning in all other 
parts of it, unless it violates the sense. 

The word “ issue ” was used in a will on several 
occasions as equivalent to “ children,” A the issue 
were, in some instances, spoken of in reference to 
their “ parent ” : — Held: “issue” must receive the 
same construction throughout the will. — RHODES 
v. Rhodes (1859), 27 Beav. 413; 54 E. R. 102. 

Annotations : — Consd. lie BirkR, Kenyon v. Birks, [1899] 

- Gh. 703. Refd. Louis v. Louis (1863), 7 L. T. 666 ; 
Ralph v. Carrlck (1877), 5 Ch. D. 984, 

4123. .] — Testator, after giving various 

legacies, directed his trustees, out of the income 
of his residuary estate, to pay certain annuities, 
“ all the said annuities t o be paid clear of all 
deductions whatsoever except income tax.” By 
a codicil made five years afterwards, after varying 
many of the legacies A increasing the amount of 
one of the annuities, he proceeded, “A I ex- 
pressly direct that every legacy A other interest as 
well derivable under my will as any codicil thereto 
shall be free of legacy duty A every other deduc- 
tion ” :—Hcld : testator must be taken to have 
had his will in his mind when he made his codicil, 
A to have used the word “ deductions ” in the 
same sense throughout ; A as by his will he had 
shown that he understood the word to include 
income tax, the annuities must be paid free of 
income ta x.—Jte Buckle, Williams r. Marson, 
[1894] 1 Ch. 280 ; 03 L. J. Ch. 330 ; 70 L. T. 115 ; 
42 W. R. 229 ; 38 Sol. Jo. 112 ; 7 R. 72, C. A. 

Annotations : — Refd. Be Birks, Kenyon r. Birks, [18991 1 
Ch. 703. Mentd. He Craws hay. Crawshay v. Crawshay 
(1915), 60 Sol. Jo. 275 ; lie Shrewsbury Estate Acts, 
Shrewsbury v. Shrewsbury, [1924] 1 Ch. 315. 

4124. .] — Re Birks, Kenyon v. Birks, No. 

3939, aide. 

4125. Application of general rule — Words used 
In different instruments — Will & codicil .] — Re 

Buckle, Williams v. Marson, No. 4123, ante. 


B. Qualifications of General Rule. 

4126. Where words construed with reference to 
subject-matter.] — Forth p.Chapman, No. 4040, ante. 

4127. .] — Though real A personal estates 

are joined in a devise yet the same words may be 
taken in a different sense, with regard to the 
different estates, to support the intention of the 
partv. — Sheffield v. Orrery (Lord) (1745), 3 
Atk." 282 ; 20 E. R. 905, L. 0. 

Annotations: — Refd. Lcthioullicr v. Tracy (1754), 3 Atk. 
774. Refd. Thellusson r. Woodford (1805), 1 Bos. & 
]‘. N. H. 357 ; Doe d. Chattaway v. Smith (1816), 5 M. & S. 
126 ; Doc d. Cadogan v. Ewart (1838), 7 Ad. & El. 636 j 
Meeds v. Wood (1854), 19 Beav. 215 : Browmou. Hammond 
(1858), John. 210 ; Walpole v. Lawlett (1862), 1 New Rep. 
180 ; Underhill r. Roden (1876), 45 L. J. Ch. 266 ; Re 
Ilcwett. Ehlridge v. lies, [1918] 1 Ch. 458. Mentd. Grace 
v. Webb (1848), 18 L. J. Ch. 13. 

4128. .] — Stafford (Earl) v. Buckley 

(1750). 2 Ves. Sen. 170 ; 28 E. R. Ill, L. C. 

Annotations : — Refd. Doe d. Chattaway v. Smith (1816), 5 
M. A S. 126; Taylor v. Martindalo (1841), o Ji^. 648^, 


Re W y nek ’s Trust s’, Ex p. Wynch (1854), 5 De C 
188. Mentd. Turner v. Turner (1783). 1 Bro. C. C. 31. 


Radburn v. 
lie Rivet t- 


Buckeridgo v. Ingram (1795), 2 Ves. 652 : 

Jervis, Haro v. Hill (1841), 3 Beav. 450 
Carnac’s Will (1885), 30 Ch. D. 136. 

41 29. -.] — Words in . . wills receive a 

different construction according to the nature of 
the estates to which they are applied (Lord Hard- 


PART XVI. SECT. 10, SUB-SECT. 3. 

—A. 

4119 1. Words presumed to have same 
meaninp .] — It is a principle of con- 
struction that the same moaning shall, 
as far as possible, be given to the same 
words in the same will. — Boys’ Homk 


v. Lewis, 4 O. R. 18. — CAN. 

4119 ii. *.]— When in a will, a 

word or phrase is used with a definite 
meaning, A the same is repeated but 
the meaning is not so clear, primd facie 
the same meaning is intended to be con- 
veyed. — M tddleboko v. Ryan [1925] 1 


D. L. R. 589 ; [1925] 8. C. R. 10. — CAN. 

4119 iii. . 1 — When a word occurs 

twice in the same instrument, it is to 
receive the one meaning In both places, 
unless there appear a clear intention to 
the contrary. — Ridgeway v. Munkit- 
trick (1841), 1 Dr. A War. 84. — 1R. 
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Wills. 


Sect. 10. — Context , meaning , and effect of words: 
Sub-s ect. 3, B . ; sub-sect ^4, A. dfc 1?.] 

wicke, C.). — Williams v. Jekyl, Elliot t>. Jekyl 
(1755), 2 Ves. Sen. 681 ; 28 E. K. 434, L. C. 
Annotations : — Refd. Doe d. Jeff v. Robinson (1828), 2 Man. 
k Ry. K. B. 249. Mentd. Ex p. Sterne (1801), 6 Ves. 156 ; 
IUpley v. Waterworth (1802), 7 Ves. 425. 

4 X 30 . .] — The distinction taken in Forth v. 

Chapman , No. 4046, ante. , that the very same words 
in the same clause in a will, should receive one con- 
struction as applied to ono species of property, <fc 
another construction as applied to another, is not 
reconcilable with reason ; but that if it had become 
a settled rule of property, it might be dangerous to 
overturn it (Lord Kenyon, O.J.). — Roe d. Sheers 
v. Jeffery (1798), 7 Term Rep. 589 ; 101 E. R. 1147. 
Annotations: — Consd. Doc d. Cadogan v. Ewart (1838), 7 
Ad. & El. C36. Refd. Wood v. Baron (1801), 1 East, 269 ; 
Barlow v. Salter (1810), 17 Ves. 479 ; Doe d. Smith r. 
Webber (1818), 1 B. & Aid. 713 ; Campbell v. Hardin* 
(1831), 2 Russ. & M. 390 ; Doe d. Todd v. Duesbury 
(1841), 8 M. & W. 514 ; Bamford v. Lord (1854), 14 C. B. 
708 ; Feakes v. Standley (1857). 24 Beav. 485 ; Ormsby 
r. Anderson (1866), 14 W. It. 379 ; Fisher r. Webster 
(1872), L. R. 14 Eq. 283. Mentd. Doe d. Jones v. Owens 
(1830), 1 B. & Ad. 318 ; Parker v. Birks (1854), 1 K. & J. 
156; Butt v. Thomas (1855), 11 Exch. 235; Stuart v. 
Cockerell (1869), L. R. 7 Eq. 363 ; Gatenby v. Morgan 
(1876), 45 L. J. Q. B. 597. 

4131. .] — We are warranted in saying that a 

different meaning may be given to the same word, 
with reference to real k personal property in a 
will, by the opinion of Lord Macclesfield in 
Forth v. Chapman, No. 4046, ante (Lord Ellen- 
borough, C.J.).— Doe d. Chattaway v. Smith 
( 1816), 5 M. <fe S. 126 ; 105 E. R. 998. 

Annotations: — Refd. Winter v. Perratt (1843), 9 Cl. & Fin. 

606 ; White v. Briggs (1848), 2 Ph. 583. 

4132. .] — Byno v. Strafford (Lord), No. 

3573, ante . 

4133. Where Intention obvious.]— Doe d. Cock 
v. Cooper, No. 3692, ante. 

4134. Where words construed with reference to 
context.] — The question . . . depends upon the 
meaning of the word “ share.” . . . Its sense, 
capable of distinct k different meanings, is to be 
collected from the context, where it occurs, in 
other parts of the will (Lord Ellenborougjj, 
C.J.). — Doe d. Stopford v. Stopford (1804), 5 
East, 501 ; 2 Smith, K. B. 92 ; 102 E. R. 1162. 
Annotation : — Refd. Doo d. Amlot v. Davies (1839), 8 L. J. 

Ex. 74. 

4135. .] — W T here there is no connection by 

grammatical construction or direct words of 
reference, or by the declaration of some common 
purpose, between distinct devises in a will, the 
special terms of one devise cannot be drawn in aid 
of the construction of another, although in its 
general terms k import similar, k applicable to 
persons standing in the same degree of relationship 
to testator ; <fe there being no apparent reason, 
other than the different wording of the clauses, to 
presume that testator had a different purpose in 
view.— R ight d. Compton v. Compton (1808), 9 
East, 207 ; 103 E. R. 575. 

Annotations: — Refd. Cradock v. Cradoek (1858), 6 W. It. 
710 ; Morris v. Lloyd (1864), 3 H. & C. 141. 

4136. .] — Testator in designating the objects 

of a power of appointment given to his daughter, 
used the words, “ issue ” & “ child or children,” 
synonymously. In a subsequent part of his will 
he gave his son a power of appointment over a 
different part of his property, <fc, in pointing out 
the objects of it, used the word “ issue ” simply ; 
the son <fe both children <fc grandchildren living at 
his death : — Held : an exercise of the power in 


favour of the former only was void. — D al z k ll v . 

Welch (1828), 2 Sim. 319 ; 57 E. R. 808. 
Annotations : — Refd. Ft Hopkins* Trusts C 878), 47 L. J. 

Cb. 672 ; Ft Warren’s Trusts (1884), 26 Ch. D. 208. 

4137 , ,] — The word “ issue ” in a will, held 

on the context to have two different meanings as to 
two moieties of a devised estate. — Carter v. 
Bentall (1840), 2 Beav. 551 ; 9 L. J. Oh. 303 ; 4 
Jur. 691 ; 48 E. R. 1295. 

Annotations: — Refd. Garratt v. OockereJl (1842), 1 Y. &C. 

Ch. Cas. 494 ; Bryden v. Willott (1869), L. H. 7 Eq. 472 : 

Fe Hopkins Trusts (1878), 9 Cb. D. 131 ; Fc Birks, Kenyon 

v . Birks, [1899] 1 Ch. 703. 

4138 . ,] — Testator gave £150 to A. & B. at 

their respective ages of twenty-one, or days of 
marriage, which should first happen, but in case 
either of them should die without issue before his 
or her legacy should become payable, then his or 
her legacy was to be paid to the survivor k his or 
her issue. Testator then gave the residue of his 
estate unto his granddaughters, C. &D., equally to 
be divided between them, & if but one of them 
should attain twenty-one, then the residue was to 
go to the survivor ; <fc he declared that the pro- 
vision thereby made for C. <fc I), should not be 
subject to the control of their husbands, but should 
be vested in his executors, in trust, for the benefit 
of C. k D., k their issue respectively, until they 
should attain twenty-one, being unmarried, or, 
if married, until a proper & adequate settlement 
should be made upon them k their issue ; but in 
case they should both die before they attained 
tw r enty-one, <fe without having issue, then he gave 
the residue over. C. k D. both lived to attain 
twenty-one : - Held : although the word issue in 
the bequest to A. <fe B. could clearly only mean 
children, yet it did not follow, of necessity, that 
in the subsequent bequest to C. k D. it must have 
the same limited construction put upon it ; but 
it included all the issue of C. & D. living at their 
respective deaths generallv. — Head v. Randall 
(1843), 2 Y. k C. Ch. Cas. 231 ; 7 Jur. 298 ; 03 
K. R. 101. 


Annotations : — Refd. Fe Brooke, Edyvean v. Archer. [1903] 

A. C. 379 ; Re Swain, Brett v. Ward, [1918] 1 Cb. 399, C. A. 

4139. .J — (1) It is well established, however, 

that the same words occurring in different parts of a 
will are not necessarily to have the same meaning 
attributed to them, but they must be construed 
in each instance by reference to the context 
(Knight Bruce, L..L). 

(2) It is an established rule that if possible, 
some effect must be given to every word of the 
will (Knight Bruce, L.J.). — Neathway v. Reed 
(1853), 3 De G. M. <fe G. 18 ; 22 L. J. Ch. 809 ; 
17 Jur. 169 ; 43 E. R. 8, L. C. <fe 1,. JJ. 

Annotations : — ( Jenerally , Refd. Spurred v. Spurred (1853), 11 

Hare 54; Stevenson v. Gullan (1854), 4 8 Beav. 590; 

Fe Crawb all’s Trusts (1856), 27 L. T. O. S. 278 ; Hearn 

v. Baker (1856), 2 K. k J. 383. 

4140. .] — Rhodes v. Rhodes, No. 4122, ante . 

4141. .] — The word “ then ” used twice in 

same sentence in a will construed, in the first 
instance, as pointing to the event, k in the second 
as an adverb of time. — Gill v. Barrett (1860), 
29 Beav. 372 ; 54 E. IL 671. 


Sub-sect. 4.— Ejusdem generis Rule. 

A. In General. 

4142. Rule overridden by presumption against 
intestacy.! — Bridges v. Bridges (1729), 2 Eq. 
Ca. Abr. 330 ; 22 E. R. 281, L. C. 

Annotations Consd. Chalmers r. Storil (1813), 2 Yes. & B. 
222. Refd. Hoc d. Helling v. Ycud (1806), 2 Bos. k 


PART XVI. SECT. 10, SUB-SECT. 4. 

—A. 

r. Jieouest of house furniture rf* what- 
ever is in the house — Sum of money in 


the house at deaiii — Whether passing 
under bequest.} — Fe O’Brien, O’Brikn 
v. O’Brien, [1906] 1 I. It. 649 ; 40 
I. L. T. 93.— IR. 


t. “ All my household furniture dt 
effects in my residence ” — Wool in 
store forming part of residence.] 
Testator bequeathed his house In A. 
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Part XYI. — Construction. 


p. N. R. 2 H ; Dean v. Gibson (1867), L. R. 3 Eq. 713 • 
King v. George (1877), 36 L. T. 759 ; Re Smalley, Smalley 
v. SmaUey (1883), 49 L. T. 662. y 


4148. •] — General disposition by will not 

restrained by a defective specification. 

Here testator disposes of the whole of his 
personal estate ; A therefore does not mean to die 
intestate as to any part of it (Grant, M.R.). — 
Chalmers v . Storil (1813), 2 Ves. A B. 222 ; 35 
E. R. 303. 


Annotations: — Refd. Bending v. Bending (1857), 3 K. & J. 

257 ; Dean v. Gibson (1867), L. K. 3 Eq. 713 ; King v. 

George (1876), 4 Ch. D. 435. Mentd. Dickson v. Robinson 

(1822), Jac. 503 ; Roberta v. Smith (1823), 1 Sim. & St. 

513 ; Home v. Dillons (1833), Coop. temp. Brough. 198 ; 

Ellis v. Lewis (1844), 3 Hare, 310 ; Gibson v. Gibson (1852), 

1 Drew. 42. 

4144. — -.] — Gibbs v. Lawrence, No. 4149, 
post. 

4145. .] — By her will testatrix, after direct- 

ing certain legacies in certain events to fall into 
the residue, bequeathed specified articles “ A 
other personal eflects ” to A. A B., in confidence 
that they would distribute & dispose of them as 
she by memorandum or otherwise might direct, 
A appointed A. A B. her exors. By a codicil 
testatrix directed her “ exors. A residuary legatees ” 
to vary certain bequests, A empowered them to 
postpone legacies, the interest in the meantime 
“ to form part of my residuary estate,” A gave a 
legacy to “A., one of my exors. A residuary 
legatees.” By a second codicil testatrix gave a 
life interest to a legatee in a sum which, under the 
former dispositions, would have fallen into the 
residue, A stated that the alteration would make 
but little difference, as the sum would ultimately 
fall into the residue. After authorising the 
exors. to postpone the payment of legacies, A 
giving other directions, the codicil concluded thus : 
“ These wishes written by myself, A only concern 
the interest of my exors,, will, i feel sure, be quite 
sufficient for them to fulfil all herein mentioned, 
but will perhaps he more correct if I sign my name 
in the presence of two witnesses, who are also in 
the presence of each other ” : — Held : on the will, 
as explained by the codicils, the bequest to the 
exors. w r as not limited to things ejusdem generis 
with those described, hut included the whole 
residue. — Shepherd v. Nottidge (18(12), 2 John. 
A El. 7(H) ; 1 New' Rep. 15; 7 L. T. 399; 70 
E. R. 1208. 

4146. .] — Where testator made a specific 

bequest of “ all my stock standing in my name in 
various cos. together with all bonds, etc.” : — 
Held : £750 cash A a hook debt of £200 passed 
under the residuary gift of “ all my household 
furniture, wines, carriages, horses, A other effects, 
except my jewellery.” 

He begins, “ This is my will ” ; lie intends to 
dispose of all he has got. Nothing could be farther 
from his intention than to die intestate as to any 
part of his property (Bacon, V.-O.). — Jie Parrott, 
Parrott v. Parrott (1885), 53 L. T. 12. 

4147. Application of rule — Particular words 
must form part of one genus or category.] — Re 
Turner, Arnold v. Blades (1891 ), 36 Sol. Jo. 28. 

Construction of “ effects .” | — See Sect. 15, sub- 
sect. 14, E., post. 


B . General Words Following Specific 
Enumeration . 

4148. General rule.] — General word “ things,” 
following particulars enumerated, confined to 
things ejusdem generis. — Stuart v. Bute (Mar- 
quis) (1813), 1 Dow, 73 ; 3 E. R. 626, H. L. 
Arvnota.tions : — Distd. Wilcc v. Wilce (1831), 7 Bing. 664. 

Reid. Parker v. Marchant (1842), 1 Y. & C. Ch. Cas. 290. 

Mentd. Darby v. Darby (1850), 3 Drew. 495 ; Waite v. 

Morland (1865), 13 W. 11. 963; He Prater, Desinge v. 

Bearo (1888), 37 Ch. D. 481 ; Re Miller, Daniel v. Daniel 

(1889), 61 L. T. 365 ; Re Craven, Crewdson v. Craven 

(1908), 99 L. T. 390. 

4149. .] — General words in a bequest 

following a specific enumeration of articles in a 
particular locality will he confined to articles 
ej usdan generis . 

A bequest of “ all A singular my household 
furniture, plate, linen, china, pictures, A other the 
goods, chattels A effects which shall be in or upon 
or about my dwelling-house & premises at the time 
of my decease ” : — Held : not to include a sum 
of money found in the house. 

I apprehend there was, on the one hand, a 
desire on the part of the ct. to avoid an intestacy, 
where there was no bequest to the residue, because, 
unless you gave general effect to the words, although 
they were preceded by the enumeration of the par- 
ticulars, testator might die intestate as to liis 
residuary estate, A in that case the ct. conceives 
that the proper interpretation was to deal with 
the whole as being an imperfect enumeration in 
the first instance, followed by those larger words 
which were intended to carry the whole, so as to 
avoid an intestacy ; A on the other hand, when 
the intention was to deal with a particular portion 
of the estate, or with property referred to as being 
in a particular locality, there the necessity was no 
longer felt of giving full A complete effect to all 
those general words which followed the enumera- 
tion of the particulars (Wood, V.-C.). — Gibbs v. 
Lawrence (I860), 30 L. J. Ch. 170 ; 7 Jur. N. S. 
137 ; 9 W. R. 93 ; sub nom . Gibson v. Lawrence, 
3 L. T. 367. 

Annotations : — Apld. Re Miller, Daniel v. Daniel (1889), 61 

L. T. 365. Refd. Northoy v. Paxton (1888), 60 L. T. 30 ; 

Knutsford (Owners) v. Tillmanns (E.) & Co. (1908), 99 

L. T. 399. 

4150. Whether rule applicable — “ Other things.”] 

— Tu afford v. Beriugk (1729), 1 Eq. Cas. Abr. 
201 ; 21 E. R. 989. 

4151. .] — Testatrix, by her codicil, 

bequeathed to A. “ her wardrobe, trinkets, A other 
tilings.” Upon the construction of the will A 
codicil : — Held : this bequest did not pass the 
residue. — In the Goods of Smith (1864), 3 Sw. A 
Tr. 561 ; 34 L. J. V. M. A A. 15 ; 10 Jur. N. S. 
1084 ; 13 W. R. 277 ; 164 E. It. 1393. 

4152. “ Et cetera.”] — Steignes v. 

Steignes (1730), Mos. 296 ; 25 E. It. 403. 

4153. “Or in any other thing.”] — 

All my freehold lands in the tenure of the widow 
L., A the residue of my estate, consisting in ready 
money, plate, jewels, leases, judgments, mtges., 
etc., or in any other thing wheresoever or whatso- 
ever, I give to A. or her assigns for ever. The ct. 
will intend an intestacy in favour of the heir-at- 
law, unless there is a clear intention to pass the 


to bln son for life, A, after intervening 
pi*ovi8ions, bequeathed to him “ all 
my household furniture A effects in 
my residence. A., aforesaid.” At the 
time of testator’s death there was a 
large quantity of wool, part of his 
stock-in-trade, stored in a store which 
was at the rear of A admittedly formed 
part of bis residence. The will con- 
tained a residuary bequest ; — Held : 
the wool did not pass under the be- 
quest to the son, but was included 


iu the residuary gift. — M acPuail v. 
Phillips, [19U4] 1 1. 11. 155. — IR. 

PART XVI. SECT. 10, SUB-SECT. 4. 

— B. 

u. Whether rule applicable — “ What- 
ever else 1 may have.” J — “ To K. O. K. 
1 give my carpet, blankets A whatever 
else 1 may have at his house ” : — 
Held : mtges. & a bank deposit receipt, 
which were in the house, did not pass. 
— Smith v. Kniuiit, 18 Gr. 492. — CAN. 


x. “ All other chattel pro- 

perty .” J — A gift of ” household furni- 
ture, plate, house linen, A all other 
chattel property ” is not a general 
bequest of the entire personal estate, 
for the words “ all other chattel pro- 
perty ” must bo restricted by the 
principle ejusdem generis. — Lamphibk 
v . Despard (1842), 2 Dr. & War. 59. — 
IR. 

y. “ Said.”]— Where the word 

** said ” referring to persons or a class 
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Wills. 


Sect. 10, — Context , meaning , and effect of words : 
Sub-sect . 4, B. & C .] 


real estate. — Timewell v. Perkins (1740), 2 Atk. 
102 ; 26 E. R. 464. 


Annotations : — Consd* Doe d. Bunny v. Rout (1816), 7 Taunt. 
79. Diftd. Gover v. Davis (1860), 29 Beav. 222. N.F. 
King v. George (1876), 4 Ch. D. 435. Distd. He George’s 
Estate, King v. George (1877), 25 W. R. 638. Reid. Roe d. 
Helling v. Yeud (1806), 2 Bos. & P. N. It. 214 ; Doe d. 
Penwarden v. Gilbert (1821), 3 Brod. & Bing. 85 ; Morri- 
son v. Hoppe (1851), 4 De G. & Sm. 234. 


4154. .]— -A bequest of “all moneys, 

goods, chattels, clothing, etc., testator’s property, 
which may remain after paying his funeral charges 
& debts,” will pass testator’s interest in stock A 
money. — Kendall v. Kendall (1828), 4 Russ. 
360 : 6 L. J. O. S. Oh. Ill ; 38 E. R. 841. 


Annotations : — Apld. Bowson v. Gaskoin (1837), 2 Keen, 14. 

Consd. Rogers v. Thomas (1837), 2 Keen, 8 ; Hertford v. 

Lowthcr (1843), 7 Beav. 1 ; Newman v. Newman (No. 2) 

(1858), 26 Beav. 220 ; lie Maberly’s Settlement Trusts 

(1871), 24 L. T. 262. Reid. Lowe v. Thomas (1854), 

Kay, 369 ; Borton v. Dunbar (1800), 3 L. T. 519. 

4155. .] — Devise of the house in Cam- 

den Place, A “all therein,” to M. for life ; “at 
her death I give A bequeath the house, etc., etc., 
to my nephew T. A his heirs.” After the death of 
M., T. is entitled to all the chattels which were in 
the house at testatrix’s death, except the con- 
sumable articles.- Twining v. Powell (1845), 
2 Coll. 262 ; 5 L. T. O. S. 474 ; 63 E. R. 726. 

4156 . .] — Bequest of “ all my house- 

hold furniture A effects, plate, linen, china, glass, 
books, wearing apparel, ct cetera held to pass the 
articles enumerated A others ejusdem generis , but 
not the general residue. — Newman v. Newman 
(No. 2) (1858), 26 Beav. 220 ; 32 L. T. O. S. 83 ; 
4 Jur. N. S. 1030 ; 53 E. R. 881. 

4157 . .] — That the expression ct cetera 

refers only to property ejusdem generis . . . 1 
have no doubt whatever (Bacon, V.-C.).— Bahnaby 
v. Tasskll (1871), L. R. 11 Eq. 363 ; 24 L. T. 221 ; 
19 W. R. 323. 


Annotation : — Mentd. Atty v. Etough (1872), 20 W. R. 397. 

4158. .] — Testator directed his free- 

hold estate to be sold, A his debts to be paid by 
his widow, his sole extrix. He then bequeathed 
to her “ all my money, cattle, farming implements, 

etc., she paying my brother J., the sum of , 

A my brother L. the sum of — — ” : — Held : the 
widow was entitled to the whole of testator’s 
property after payment of his debts A funeral A 
testamentary expenses. — Chapman v. Chapman 
(1876), 4 Ch. D. 800 ; 46 L. J. Ch. 104. 

Annotation : — Befd. In the Estate of Miliar, Irwin v. Caruth 

(1915), 114 L. T. 373. 

4159 . “ Things.*’] — Stuart v. Bute (Mar- 

quis), No. 4148, ante. 

4160. Bequest particularised by one word — 

“ Wines & property in England.”] — A bequest of 
“ my wines A property in England ” held to pass 
testator’s property in England of every descrip- 
tion, including money in the funds A at his 
bankers’, debts, A arrears of a pension due to 
him, A not confined to property ejusdem generis , 
with wines. — Arnold v. Arnold (1834), 2 My. A 
K. 305 ; 4 L. J. Ch. 123 ; 39 E. R. 983. 

Annotations : — Consd. Parker v. Marchant. (1842), 1 Y. & C. 

Ch. Cas. 290 ; Hertford v. Lowther (1843), 7 Beav. 1; 


Gibbs v. Lawrence (1860), 9 W. II. 93 ; Gurthrie v. 
Walrond (1883), 22 Ch. D. 573. Reid. Swinfen y. Swinfen 
(No. 4) (1860), 20 Beav. 207 ; Northey v. Paxton (1888), 
00 L. T. 30 ; He Richardson, Richardson v. Richardson, 
[1915] 1 Ch. 353. Mentd. Abraham v. HoldemesB (1842), 
6 Jur. 290 : Charitable Donations Comrs. v. Devereux 


(1842), 13 Sim. 14. 

4161. “ Furniture & other movable 


goods.”] — Where there is a bequest particularised 
by one word, followed by general words, the latter 
will not be restricted to things ejusdem generis. 

Testator devised to S., “ all his estate at Swinfen 
or thereto adjoining, also all furniture A other 
movable goods here ” : — Held: the live stock A 
implements of husbandry which were in or about 
the lands A premises adjoining the mansion at 
Swinfen, at which testator resided, passed by this 
bequest ; money in the house at testator’s death, 
amounting to £541, also passed to tho legatee. — 
Swinfen v. Swinfen (No. 4) (1860), 29 Beav. 207 ; 
4 L. T. 194 ; 7 Jur. N. S. 89 ; '9 W. R. 175 ; 54 
E. R. 606. 

Annotations : — N.F. Northey v. Paxton (1888), 60 L. T. 30. 

Consd. He Miller, Daniel v. Daniel (1889), 61 L. T. 365. 

Reid. Keogh v. Keogh (1874), 22 W. R. 508. 

4162. “All other societies.”] — (1) Tosta- 

tor, by his will, gave the interest of moneys 
invested by him in certain loan societies, naming 
them, to his wife for life, with remainder over ; 
lie then gave all moneys belonging to him “ in the 
friendly society, called the Lodge of Friends 
Society A all other societies ” to his wife abso- 
lutely : — Held : the words “ all other societies ” 
must mean, societies ejusdem generis with that 
immediately preceding, namely, friendly societies, 
A the widow took a life interest only in the 
moneys invested in the loan societies. 

(2) Where t he words of a will admit of two inter- 
pretations, the ct. will prefer that construction 
which will make t he whole will consistent.- — M arks 
v. Solomons (1850), 2 II. A Tw. 323 ; 19 L. J. Ch. 
555 ; 47 E. R. 1706, L. C. 

4163. “ Other articles of like nature.”] — 

Testator by his will, dated in 1850, devised A 
bequeathed his freehold house A estate in his own 
occupation, with his household furniture, plate, 
linen, china, glass, books, pictures A other articles 
of a like nature, which, at his decease, should lie in 
A about his dwelling-house, to trustees, to permit 
his wife to occupy A enjoy the same during her 
life, rent free, if she should so long continue a 
widow, A after her decease, or if she should marry 
again or refuse to occupy his said dwelling-house, 
he directed liis trustees to sell his said house, 
furniture, etc., A stand possessed of the proceeds 
in trust for his two daughters ; A testator gave the 
residue of his estate real A personal to the trustees, 
subject to the payment of his just debts, funeral 
A testamentary expenses, for the purposes therein 
specified : — Held : farming-stock A implements 
were not included in the gift to the wife of house- 
hold furniture, etc., A articles of a like nature. — 
Stone v. Parker (1860), 1 Drew. A Sm. 212 ; 29 
L. J. Ch. 874 ; 3 L. T. 79 ; 8 W. R. 722 ; 62 
E. R. 359. 


Annotation : — Mentd. Lewis r. Lewis (1871), L. R. 13 Eq. 218. 
4164. “ All other goods of whatever kind.”] 

— Testator bequeathed to A. his household furni- 
ture A other like things, “A all other goods of 


of persons (as “ my said sisters ”) occurs 
in a paragraph of a will, in which para- 
graph the persons intended are specified 
by name, it refers to those persons 
named & not to other persons falling 
within the class but previously named 
elsewhere in the will. — He McIntosh 
Estate (Man.), [1923] 2 W. W. It. 
605.— CAN. 


a , " 4 8 i s aforesaid mentioned.**] 

—Stuart v. Tavlor (1914), 7 O. W. N. 
551 ; 33 O. L. It. 20— CAN. 

b. "The remainder to he divided 

between the parties .**] — Where testator’s 
will, after naming several legatees for 
certain specified legacies, concluded 
with the following residuary clause : 
“ The remainder to be divided between 


the parties " : — Held: the w'ords do not 
mean the next of kin, but the parties 
named just before in the will. The 
article “the” has a restrictive opera- 
tion. — l*o wer i\ Mknciiinton (1869), 
5 Nfld. L. It. 262.— NFLD. 

c. “ Other personal property 

d ' effects.**]-- Beniiam v. Benham, 30 
N. Z. L. R. 30— N.Z. 
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whatever kind,” & he appointed that certain 
specified moneys should be divided as follows, after 
all his debts should be paid oft. He then specified 
certain legacies, & proceeded, “ £3,000 or £4,000 
or whatever remaining sum or sums to A.”: — 
]{cld : A. did not take the general residue. — 
Wrench v . Jutting (1841), 3 Beav. 521 ; 5 Jur. 
145 ; 49 E. It. 205. 

4165 . “ Other goods, chattels & effects.”] — 

Gibbs v. Lawrence, No. 4149, ante. 

4166 . “ Other articles.”] — Testator, after 

bequeathing a legacy of £1,000 to his wife, gave her 
his writing desk A “ all the small coins, curiosities, 
& other articles ” therein cont ained. At the time 
of his death, the desk contained, besides the 
curiosities, a sum of gold, several bank notes, A 
silver A copper amounting in all to £321 : Held : 
the above gift did not include the £321. — Dutton 
v. HocKENHULL (1874), 22 W. It. 701. 

4107. . — __ General words confined to particular 
kind of property.] — A will by which testator said, 
“ 1 give A bequeath unto my wife my household 
goods,” & personalty of various kinds particularly 
specified, continued, “ A all other my personal 
estate property chattels A effects whatsoever A 
wheresoever to which 1 am now seised, possessed, 
or entitled to or may hereafter acquire, A can 
hereby dispose of to hold the same unto my said 
wife, "her exors., administrators, A assigns^ for 
her A their own use & benefit absolutely. lhen 
followed a formal “ devise ” of real estate vested 
in him by way of nitge. in fee, A also his trust- 
estates to his wife A brother their “ heirs A 
assigns,” upon the trusts affecting the same 
estates respect ively : — Held : the word “ personal 
controlled the subsequent general words of the gift 
to the wife, A real estates of which testator died 
seised as absolute owner did not pass by the will. 
— .1 ONES r. BoiGNSON ( 1 87 S ) , 3 (J. I\ 1>. 311 ; 47 
L. .1. Q. 13, 373 ; 38 L. T. 945 ; 27 W. K 48. 

4108. — — “ & effects of all kinds. | — A gift 


by will of “ my household furniture A elTects of all 
kinds,” followed by a gift for another purpose of 
“ all my other i*eal A- personal estate : Held . 
to include only effects cjusdeni gener i*. Hutchin- 
son v. Hough (1879), 40 L. T. 289. 

4169 . " & all objects of virtu or taste. J— 

Testator, hv his will, gave to his wife absolutely all 
his gold A- silver plate, ornamental A other china, 
A all objects of virtu or taste ; A he declared that 
his wife should bo entitled during her life to his 
leaseholds house in G. Terrace, A the furnit ure A 
other effects therein. At the death of testator 
there were in his house in C. Terrace ten valuable 
pictures '.—Held : t liese pictures did not- pass under 
the words “ objects of virtu or taste, hut-passed 
with the furniture, -lie Londksiu>kougii, Bkidge- 
man v. Fitzgerald (1880), 50 L. .1. Ch. . ; 43 
li T 408. 

4170 . “ A effects.”] — 11c Bakrott, Bar- 

rott v. Parrott, No. 4146 , ante. t 

4171 , ,] — Testatrix bequeathed all 

the household furniture A elfects ” in A about her 
residence to A. A her residue t-o B. '.—Held : jewel- 
lery did not pass under the specific bequest. 
Northey v. Paxton (1888), 60 L- T. 30 ... 

4172. Investment clause — Or other public 

company.”] — Testatrix, after empowering her 
trustees to postpone the sale or conversion of any 


part of her estate, declared that any money by her 
will directed to be invested should be invested in 
“ any of iho public funds, or in Govt, or real or 
leasehold securities, or upon the stocks, shares, or 
securities of any railway or other public co.” 
Some time after her death two shares which she 
had held in an English steamship co. were ex- 
changed for preference A ordinary stock, in an 
American steamship co. which had taken over the 
business of the English co. : — Held : the words 
“ public co.,” when read in connection with the 
preceding words of the clause, must be conllned to 
public cos. in the United Kingdom, A consequently 
the trustees were not authorised to retain the 
American preference A ordinary stock as an 
investment. — lie Castled ow, Lamonby v . Carter 
[ 1903 J 1 Ch. 352 ; 72 L. J. Ch. 211 ; 88 L. T. 455. 

4173, “ Corporation or company 

— “ Municipal, commercial or otherwise.”] - 
Testator empowered the trustees of his will to 
invest moneys in, amongst other things, the 
“ stocks, funds, A securities, not- payable to bearer, 
of any corpn. or co., municipal, commercial or 
otherwise ” : — Held : the clause was not conllned 
to the stocks, funds A securities of oorpns. A cos. 
formed or registered in the United Kingdom.-— 
fie Stanley, Tennant v. Stanley (T90b| U. 

J 31 ; 75 b. J. Ch. 56 ; 93 b. T. 661 ; 54 W. \i. 

103: 50 Sol. Jo. 26. _ ... 

4174 , “Other portraits.’ ]- By his will 

testator bequeathed “all my pictures, except 
portraits,” to the trustees of the National Gallery, 
“ but the portraits of myself A all my family A 
oilier portraits . . . J give A bequeath . . . t-o my 
nephew ” '.—Held : “ except portraits meant 

the portraits thereafter excepted, namely, those 
given to his nephew A described as ‘ the portrait 
of myself A all my family A other portraits, A 
the words “ other portraits ” meant- portraits of 
the same category as family portrait -s. lie 
La yard, La yard v. Bessborougii (Karl) (1916J, 
85 \j. J. Ch. 505 ; 115 b. T. 15; 32 IT. b. R. 51 < , 

U. A. ; on appeal (1917), 33 T. b. R. -3VL H. E. 
Annotation .— Reid. Re Skillen, Charles v. Charles, 119101 
I Ch. 


f> 18 . 
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4175 i. Whether rule applicable. 1 — die 
Buffrll, Equity Trustees. Execu- 
tors A Agency Co., Ltd. v. 

[1926] V. L. R. 489 ; 48 A. L. T. 105.— 

AUS. 

4175 il. .] — Specification la a 


willof particular lands following imme- 
diately in a continuous description 
upon the general words “ the balance 
of the lauds A premises described in 
the aforesaid deed ” will control ; it. 
i 8 a qualifying A defining statement 
substituted for the antecedent gene- 
rality, A a third parcel included in t he 


C. General Words Preceding Specific Enumeration. 

4175. Whether rule applicable.]— Bridges r. 

Bridges (1729), 2 Eq. ( -as. Abr. 330 ; — j E. R-. -81 , 

b. 0. v „ 

Annotations — Reid. Roc d. Helling v. Yewl ( 1 §°&, 2 & b’ 
& P. N. It. 214 ; Chalmers v. btoril (1813), 2 ves. r>. 
222 : Dean v. Gibson (1867), L. R. 3 Eq. 713 ; Kim? r. 
George (1877), 30 L. T. 759; Jle Smalley, Smalley i. 
Smalley (1883), 49 h. T. 662. 

4176 , ,] -Chalmers v. Storil, No. 4143, 

ante. _ , , . 

4 ^ 77 , ,] — Testator bequeathed t-o ins 

mother ‘‘all A everything he died possessed of, 
namely, money, plate, books,” A other enumerat ed 
articles for her sole use. ” A lest- there be any 
dispute, he declared again that lie left her o\iiy 
thing lie died possessed of, for her sole use, as 
stated above ” .—Held : the whole residue passed, 
A the bequest was not restricted to the enumerated 
articles A others, ejusdem generis.— lie Kendall s 
Trust (1851), 14 Beav. 608 ; 18 L. T. O. S. 116 , 
r 1 U Ti 418 

Annotation Consd. King v. George (1876), 4 Ch. D. 435. 
4178. ,] — As to the residue of his estate 

deed referred to A which was not 
specifically mentioned in tho will does 
not pass along with tho second parcel 
specifically described.— J?e F letoheh 
(1914), 31 O. L. K- 633 ;19 D. L. R. 
624 ; 0 O. W. N. 235, 582. — CAN. 

— Tighk v. Ffathkh- 
13 L. R. Ir. 401.— IR. 


4175 iii. - 

BTONUAUGH, 


j. — VOL. XLIV. 
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Wills. 


Sect. 10. — Context , meaning , and effect of words : 

Sub-sect. 4, C., JJ. & E . »• sub-sect. 5.] v 

& effects, whatsoever & wheresoever, canal 
shares, plate, linen, china & furniture,” testator 
devised & bequeathed the same to his wife : — 
Held : the residuary personal estate passed, & the 
general words were not limited to things ejusdem 
generis with canal shares, etc. — Fisheii v. Hepburn 
(1851), 14 Beav. 626 ; 61 E. It. 425. 

Annotation : — Confld. King r. George (1876), 4 Ch. D. 435. 

4179 . .] — Bequest of “ my property not in 

England, in the hands of my attorney abroad, W., 
consisting of R. bonds,” etc. : — Held : to pass all 
propertv abroad. — Drake v . Martin (1856), 23 
Beav. 89; 26 L. J. Ch. 786 ; 63 E. R. 35. 

4180. .] — Testator bequeathed as follows : 

“ As regards my worldly goods, I give & bequeath 
all my furniture, plate, books <fe other personalty ” 
to my wife Held : the general words were not to 
be confined to things ejusdem generis , but they 
included a share of the produce of real & personal 
estate, to which testator was entitled under the 
will of his father. — Nugee v. Chapman (No. 2) 
(1860), 29 Beav. 290 ; 54 E. R. 638. 

Annotation : — Consd. Re MaberJy’s Settlement Trusts (1871), 

24 L. T. 262. 

4181. .] — Testatrix, a markswoman, made 

a will, shortly before her death, in which the only 
bequest was a gift of her “ personal property, 
consisting of money & clothes.” She was possessed 
at her death of property, besides cash in hand & 
clothes, consisting of money out on mtge., money 
secured on a promissory note, & a reversionary 
interest in a sum of cash : — Held : the words, 
“ consisting of money & clothes,” did not cut down 
the generality of the gift of “ personal property,” 
being only an imperfect enumeration of the parti- 
culars of which the personal estate consisted ; & 
the whole of her personal estate passed by her 
will. — Dean v. Gibson (18(57), L. R. 3 Eq. 713 ; 
36 L. J. Ch. 657 ; 15 W. R. 809. 

Annotations : — Apld. King v. George (1876), 4 Ch. D. 435. 

Reid. Re Maberly'H Settlement Trusts (1871), 24 L. T. 

262 ; Amhatielos r. Anton Jurgens Margarine WorkR, 

11922] 2 K. B. 185. 

4182. — .] — Testator, by liis will made in 

India & dated in 1841, gave to M., a friend in 
India, “ the wdiole of my personal property, 
together with my pay, arrears of pay ; also all my 
goods <fc chattels, together with my cash now T in 
hand or due to me, or may become due to me after 
my decease ; & I do hereby authorise & empower 
M. to receive the same.” At the date of the will 
testator had several brothers <fc sisters alive in 
England, A he was entitled to a reversionary 
interest in certain trust funds expectant upon the 
decease of his mother, wiio died in 1870 : Held : 
the reversionary interest passed to M. under the 
will . — Re Maberly’s Settlement Trusts (1871), 
24 L. T. 262 ; 19 W. R. 522. 

4183. .] — Testatrix made her will in these 

words : “ I, G., do bequeath to A. all that I have 
power over, namely plate, linen, china, pictures, 
jewellery, lace, the half of all valued to be given to 
H. The servants in the house wiio have been a 
year with me to receive £10, & clothes divided 
among them, also all kitchen utensils.” Testatrix 
had considerable personal estate : — Held : the 
whole personal estate passed by the will. — King v. 
George (1877), 5 Ch. D. 627 ; 36 L. T. 759 ; sub 
nom. Re George’s Estate, King v. George, 46 
L. J . Ch. 670 ; 25 W. R. 638, 0. A. 

A n notations : — Apld. In the Goods of Shepkeard (1879), 48 

L. J. P. 62. Refd. Smyth v. Smyth (1878), 8 Ch. 13. 561 ; 

PART XVI. SECT. 

d. Whether rule applicable — “ To whom shall belong, etc ." ]- 
35 Sc. L. R. 600 ; 5 S. L. T. 381. — SOOT. 


Re Fleetwood, Sldgreaves v. Brewer (1880), 15 Ch. D. 594 ; 
Re Smalley, Smalley v. Smalley (1883), 49 L. T. 662; 
Anderson v. Anderson, [18951 1 Q. B. 749 ; Re Standard 
Manufacturing Co., [18911 1 Ch. 627. 

4184. .1 — Testatrix having executed a will 

& three codicils, made a fourth codicil as follows : 
” I do hereby bequeath to J., to whom I have willed 
my landed property, also all my personalty, such 
as cash, furniture, etc., to be applied as I have 
requested him to do ” : — Held : the words, “ cash, 
furniture, etc.,” were not sufficient to cut down the 
general expression, “ all my personalty ” ; &, there- 
fore, the fourth codicil extended to & comprised 
the whole personal estate of testatrix. — Re Fleet- 
wood, Sidgreaves v. Brewer (1880), 15 Ch. D. 
594 ; 49 L. .T. Ch. 514 ; 29 W. R. 45. 

Annotations Refd. Ward v. Van Dor Loeff, Bumyeat v. 
Van Dor LoefT, [1924] A. C. 653 ; Re Blackwell, Blackwell 
v. Blackwell, [1928] Ch. 614. Mentd. Re Hetley, Hetley v. 
Hetley, [1902] 2 Ch. 866; Re Hnxtable, Huxtablo v. 
Crawfurd, [1902] 1 Ch. 214 ; Le Page v. Gardom (1915), 
84 L. J. Ch. 749 ; Bourne v. Koano. (1919] A. C. 815; 
Re Gardner, Huey v. Cunnlngton, [1920] 2 Ch. 523. 

4185. .] — R., by will, after appointing 

exors. & directing his debts & funeral expenses to 
be paid, gave his wife “ all my property leasehold 
& freehold which I now possess ” : — Held : all 
testator’s real & personal estate passed under the 
gift to his widow, & not only his leaseholds & 
freeholds. — Re Roberts, Kiff v. Roberts (1886), 
55 L. T. 498 ; 35 W. R. 176, C. A. 

Annotations: — Mentd. Ex p. Goldberg, [1893] 1 Q. B. 417 ; 
Biggs v. Dagnall, [1895] 1 Q. B. 207. 

41 86. .] — Re Taylor, Barber v . Smith 

(1919), 147 L. T. Jo. 253. 

4187. Specific enumeration in subsequent 

codicil.] — Testator, after expressing an intention to 
dispose of his whole estate, & giving legacies of 
£100 to each of five persons, desires all his goods & 
movable effects to be divided equally between 
them, then bequeaths £20 to a person whom he 
appoints exor. ; afterwards, by a codicil, he 
directs the money to be paid to those five persons 
in twelve months, A his utensils Hi goods to be 
given to them in one month after his decease ; — 
Held : the words “ goods & moveable effects ” 
are to be limited to utensils Hi articles ejusdem 
generis , & testator died intestate with respect to 
the beneficial interest in the general residue of his 
property.--* Sutton v. Sharp (1826), 1 Russ. 146 ; 
38 E. R. 57. 

Annotation : — Mentd. Williams v. Powell (1852), 15 Beav. 
461. 

1). General Words in Clause of Nature of Residuary 

Gift. 

4188. Whether rule applicable — “ Other goods, 
chattels & effects.”] — Under a gift in a will to A. 
of ‘‘all my jewels, plate, linen, china, carriages, 
wdnes, & other goods, chattels Hi effects whatsoever, 
as her own goods & chattels for ever,” not merely 
goods & chattels of the same nature wdth jewels, 
etc., but all the personal property of testator not 
otherwise disposed of, passes to A. 

These considerations . . . are only met by a rule, 
certainly of frequent, but not of universal applica- 
tion, confining such a general term as ” goods,” 

“ chattels,” or “ effects,” following a particular 
enumeration of specified articles to tilings ejusdem 
generis with the articles specified. . . . That it is 
not of universal application is clearly shown by 
several authorities. ... In Arnold v. Arnold, No. 
4160, Lord Cottenham, thus expresses himself on 
the subject. “ . . . That the mere enumeration of 
particular articles, followed by a general bequest, 

10, SUB-SECT. 4.— D. 

-Booth’s Trustee v. Booth (1898), 25 II. (Ct. of Sees.) 803 ; 
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does not of necessity restrict the general bequest, 
is obvious, because, as has been stated, testator 
often throws in such specific words, & then winds 
up the catalogue with some comprehensive expres- 
sion, for i/he very purpose of preventing the bequest 
from being so restricted ” (Knight Bruce, V.-C.). 
— Parker v. Mar chant (1842), 1 Y. & C. Ch. Cas. 
290 ; 11 L. J. Ch. 223 ; 0 Jur. 292 ; 62 E. K. 893 ; 
on appeal , 1 Ph. 356, L. C. 

Annotation s : — Apld. Anderson v. Anderson, 11895] 1 Q. B. 
749 ; Re Hamniersley, Heasman v. Hammersley (1899), 
81 L. T. 150 : Re Kllwood, Ex p. Kiver Pee Drainage 
Board v. Hooson (1927), 136 L. T. 696. Refd. May v. 
Grave (1849), 3 De G. & 8m. 402 ; Fisher v. Hepburn 
(1851), 14 Beav. 626 ; Cooke v. Wags ter (1854), 2 Sm. & G. 
296; Lowe v. Thomas (1854), Kay. 369; Langdalo v. 
Whitfield (1858), 4 K. & J. 426 ; Ifr Powell’s Trust (1858), 
John. 49 ; Harris v. James (1864), 12 W. R. 509 ; Peacock 
v. Peacock (1865), 11 Jur. N. S. 280 ; Hopkins v. Abbot 
(1875), 31 L. T. 820 ; King v. George (1876), 4 Ch. I). 
435 ; Re Marcus, Marcus v. Marcus (1887), 66 L. J. Ch. 
830 ; Re Derbyshire, Webb v. Derbyshire, [1906] 1 Ch. 
135 ; Knutsford (Owners) v. Tillmanns (E.) & Co. (1908), 
99 L. T. 399 ; Re Layard, Layard v. Bessborough (1936), 
86 L. J. Ch. 505 ; 8.8. Magnhild v. McIntyre Bros. & Co., 
[ 1920 ] 3 K. B. 321 ; Ambatlelos v. Anton Jurgens Mar- 
garine Works, [1922] 2 K. B. 185. Mentd. Foley v. Hill 
(1848), 2 H. L. Cas. 28 ; South Australian Insce. Co. v. 
Raudell (1869). 6 Moo. T\ C. C. N. S. 341. 

4189 . “ Other property, goods & chattels.”] 

— Testator directed his exor. to lay out the residue 
of his estate in the purchase of three annuities for 
three persons. By a codicil he gave specific 
moneys to one of the annuitants, & he gave ner all 
his clothes, & any other property, goods & chattels 
belonging to him at the time of his death ; & by 
a subsequent codicil, testator revoked the annuity 
to another annuitant : — Held : the gift in the first- 
codicil was not to be confined to articles ejusdem 
generis with clothes, but it was general, passed 
the annuity revoked by the second codicil. — 
Eveiiall r. Browne (1853), 1 8m. & G. 308 ; 22 
L. J. Ch. 370 ; 1 W. R. 210 ; 05 E. R. 102. 

4190. - Goods, chattels & effects of every 

sort & kind.”] — Bequest of household furniture, 
stock-in-trade, goods, chattels, & effects of every 
sort & kind, & also all moneys due on bond or 
simple contract : - Held : the words “goods, 
chattels, & effects,” ought not to be taken as 
ejusdem generis ; but- the clause contained at once 
a general residuary bequest, A: a specific bequest 
of the furniture, stock-in-trade, moneys. — 

Harris v. James (1804), 12 W. R. 509. 

4191. “ & other effects that may be In 

my possession.”] — Testatrix, alter devising certain 
freehold property, bequeathed to pltfs. “all my 
plate, linen, furniture & other effects that may be 
in my possession at the time of my death.” She 
was at the time of her death entitled to the pro- 
perty devised by her will, to furniture, plate, 
linen, wearing apparel, & jewellery, & to certain 
sums of money Held : pltfs. were entitled to the 
residuary personal estate of testatrix. — Hodgson 
v. Jex (1870), 2 Oh. D. 122 ; 45 L. J. Ch. 388. 

Annotations : — Consd. King v. George (1876), 4 Ch. D. 435. 
Apld. In the Goods of Shepheord (1879), 48 L. J. V. 62. 
Consd. Northey v. Paxton (1888), 60 L, T. 30. 

E. General W ords Comprising Residuary Gift 

Elsewhere in Will. 

4192 . Whether rule applicable.] — Woolcomb v . 
Woolcomb (1731), 3 P. Wms. 112 ; 2 Eq. Cas. 
Abr. 320 ; 24 E. R. 990, L. C. 

4193 . .] — (1 ) Test ator gave to his son all his 

furniture, plate, etc., & all oilier his goods & 
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4192 1. Whether rule applicable. ] — 

Trustees, Executors & Agency Co., 

Ltd. v. Ramsay (1920), 27 C. L. R. 

279.— AUS. 


chattels whatsoever, not being money or securities 
for money, whereof he might be possessed at the 
time of his decease ; & in a subsequent pai't of his 
will he bequeathed to his trustees ‘ 4 all my pro- 
perty, as well real & personal or mixed, not herein- 
before disposed of ” : — Held : although the words 
“ goods & chattels ” might-, if unrestrained by the 
subsequent pari of the will, have constituted a 
residuary bequest, yet, a residuary bequest being 
found in the subsequent part of the will, the gift 
to the son was specific & not residuary. 

(2) An annuity is included under the term 
” legacy.” — Mullins v. Smith (1800), 1 Drew. & 
Sm. 204 ; 8 W. R. 739 ; 02 E. R. 350. 

Annotations : — Mentd. Daviea v. Fowler (1873), L. R. 16 Eq. 

308 ; Re Walt, [1927] 1 Cli. 606. 

4194 . .] — Testator after giving pecuniary 

& other legacies, including the sum of £100, to D., 
& including certain books, wine, & plate, gave “ all 
the rest of the furniture & effects ’ ' at the house in 
which he resided to D., & devised & bequeathed the 
rest, residue, & remainder of his estate & effects to 
T. A sum of £2,740 in banknotes, certain stock 
receipts, certificates of railway stock, & some 
jewellery, besides the usual furniture <fc appoint- 
ments, were found in his house after his decease : — 
Held : the banknotes, secur ities, & jewellery did 
not pass to D. under the gift of the rest of the furni- 
ture A effects at his house, but were included in the 
residuary gift to T. — Re Miller, Daniel v . 
Daniel (1889), 01 L. T. 305 ; 5 T. L. R. 711. 

Annotation ; — Refd. Re Layard, Layard v. Besaborough 

(1916), 85 L. J. Ch. 606. 


Sub-sect. 5. — Qualification of Words by 
Other Words in Will. 

4195. How far clear & unambiguous words may 
be qualified.] — H aws v. Haws, No. 4120, ante. 

4196. .] — It is not, according to my im- 
pression of the rule upon which the cts. have acted, 
consistent with the principles of construction to 
set aside the effect of (dear & unambiguous words 
because there is reason to suppose that they do 
not produce the effect, which testator inf-ended 
they should produce. If there be any ambiguity, 
then of course it is the duty of all cts. to put that 
construction upon the words which seems best to 
carry the intention into effect ; but if there be no 
ambiguity, however unfortunate it may be that 
the intention of testator shall fail, there is no right 
in any ct. of justice t-o say those words shall not 
have their plain & unambiguous meaning (Lord 

COTTENHAM, 0.). HaRDWICKE (EARL) V. DOUGLAS 

(1840), 7 CT. & Fin. 795; West, 555; 7 E. E, 
1271, II. L. ; revsg. 8. C. sub nom. Douglas v. 
Leake (1835), 5 L. J. Ch. 25. 

Annotations : — Apld. Re Evans, Public Trustee v. Evans, 

[1920] 2 Ch. 304. Refd. Lee v. Delane <1 850), 4 Do G. & 

Sm. 1 ; Wallace v. Seymour (1872), 20 VV. It. 634 ; Re 

Stoodley, Hooson v. Locock, [1916] 1 Ch. 242. 

4197 . .] — Whiting v. Whiting (1841), 5 

Jur. 1127. 

4198 . .] — It cannot be said that any words 

can be so strong in a will as to preclude the quali- 
fication of them by other parts of it, but it would 
be very hazardous to permit terms perfectly un- 
ambiguous in themselves to be so qualified by 
anything short of a very clear exposition of 
testator’s meaning (Lord Cottenham, C.). — 
Boughton v. Boughton, Boughton v. James 


PART XVI. SECT. 10, SUB-SECT. 5. 

e. General rule .) — The later words 
in a will or oodioil must govern the 
whole of the devise. — J ones v. Scanlan 
(1878), 1 N, S. W. S. 0. R. N. S. (Eq.) 
15.— AUS. 


4195 1. How far clear & unambiguous 
words may be qualified.] — Conmy v. 
Cawley, [1910] 2 I. R. 466.— IR. 

4195 ii. .] — Walker o. Bucha- 
nan (1905), 8 F. (Ct. of Sees.) 201 ; 43 
So. L. R. 176 ; 13 8. L. T. 508.— SCOT. 

Q Q 2 
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Sect. 10. — Context , meaning , and effect of words: 
Sub-sects. 5, 6 & 7.] 

(1848), 1 H. L. Oas. 406 ; 10 L. T. O. S. 497 ; 9 
E. R. 815, H. L. 

Annotations : — Mentd. Early v. Bonbow (1840), 2 Ooll. 342 ; 
Greenwood v. Roberts (1851), 15 Beav. 92; Blann v. 
Bell (1852), 5 Be G. & Sm. 058 ; Robinson v. London 
Hospital (Governors) (1853), 10 Hare, 19 ; Tidd v. Lister 
(1853), 3 Be G. M. & G. 857 ; Bentley v. Oldfield (1854), 
19 Beav. 225 ; Cradock v. Owen (1854), 2 Sm. & G. 241 ; 
Teneli v. Cheese (1855), 6 De G. M. & G. 453 ; Simmons v. 
Hose (1 850), 0 Do G. M. & G. 411 ; Mellerv. Stanley (1864), 
2 Be G. J. & Sm. 183 ; Disney v. Crosse, Eyre v. Parker 
(1800), L. R. 2 Eq. 592 : Allan v . Gott (1872), 7 Ch. App. 
439: Bellairsv. Bellairs (1874), L. R. 18 Eq. 510 ; Howard 
v. Dryland (1877), 38 L. T. 24 ; Wells v. Row (1879), 48 
L. J. Ch. 4 70 ; He Finch, Abbiss v. Burney (1881), 17 
Ch. X). 211 ; Patching: v. Barnett (1881), 45 L. T. 292 ; 
He Roberts, Rcpington v. Robcrts-Gawon (1881), 19 Ch. 
B. 520 : He Bumble, Williams v. Murrell (1883), 23 Ch. 
B. 300; Wain wright v. Miller, (18971 2 Ch. 255; He 
Gage, Hill r. Gape, [1898] 1 Ch. 498 ; He Oliver, Wilson 
v. Oliver, [1908] 2 Ch. 74. 

4199. .J — A will contained a gift to children 

& the issue of deceased children, in language which 
clearly did not vest it in any till the youngest 
should have attained twenty-one. In a subse- 
quent part there was a declaration as to the vesting 
of the shares expressed with much obscurity, <fe 
partially inconsistent with the language of the 
gift : — field : it must be reject ed, & the clear gift 
must take effect. — ■B ickford v. Ciialker (1854), 
2 Drew. 327 ; 2 W. R. 502 ; 01 E. R. 745. 

4200. .] — A leading principle of construc- 

tion is this : that words of plain <fc distinct mean- 
ing in a will arc not. to he controlled, except by 
words equally plain & distinct (Romilly, M.R.). — 
Goodwin v. Finlayson (1858), 25 Beav. 05; 53 
E. R. 500. 

Annotations : — Mentd. Evans v. Evans (1858), 25 Beav. 81 ; 
Watson v. Pryco(18G4). 34 Beav. 71. 


Sub-sect. 0. — Mistake. 

4201. Correction of mistake.] — Downhall v. 
Oatesby (1594), Moore, K. B. 350 ; 72 E. R. 620. 
Annotation .-—Mentd. Mirrll v. Nichols (1614), 2 Blilst. 176. 

4202. Will showing clear Intention.] — 

Dobson v. Waterman (1787), 3 Ves. 308, n. ; 30 
E. R. 1027. 

Annotations : — Refd. Penticost v. Ley (1820), 2 Jac. & W. 
207 ; Miller v. Travers (1832), 1 L. J. Ch. 157 ; Rowlatt 
r. Easton (1863), 2 New Rep. 262 ; He Bennett, Ex p. 
Kirk (1877), 5 Ch. B. 800. 

4203. .] — Testator’s mistake not recti- 

fied ; because nothing to show, what would have 
been the intention, if no mistake. — Smith v. 
Maitland (1791), 1 Ves. 302 ; 30 E. R. 380, E. C. 
Annotation: — Refd. Wcstcottr. Culliford (1844), 3 Hare, 265. 

4204. — .] — A will cannot be varied 

upon the ground of mistake ; unless the alleged 
mistake is clearly inconsistent with the intention 
upon the whole will. — M elltsii v. Mellish (1798), 
4 Ves. 45 ; 31 E. R. 24. 

Annotations: — Apld. Philipps v. Chamberlaine (1798), 4 
Ves. 51 : Walker v. Tipping (1852), 9 Hare, 800 ; Thomp- 
son v. Whitelock (1 859), 4 Do G. 8c J. 490. Refd. Upton v. 
Ferrers (1801), 5 Ves. 801 ; Jenkins v. Hughes (I860), 3 
L. T. 106. 


4205 . .]— Philipps v . Chamberlaine, 

No. 3670, ante . 

4206 . -.] — Testator directs the residue 

of his property to be divided into eight equal 
shares, & disposed of “as follows among the 
children of A.” ; he then gives two shares to each 
of the two daughters, & one share to each of the 
three sons of A., making together only seven 
shares : — Held : the whole residue is divisible 
amongst the children of A., in seven parts ; each 
daughter taking two of those seventh parts, & 
each son, one. — B erkeley v. Palling (1820), 1 
Russ. 496 ; 4 L. J. O. S. Ch. 220 ; 38 E. R. 191. 

4207. .] — Testator gives to his wife an 

annuity of £100 &> the sum of £1,000, which he 
considers will, with the property which she is 
entitled to after his death, make up to her an 
income of £2,500 a year ; in fact,, those gifts make 
up her income only to £1,800 a year ; she is 
entitled to have the deficiency supplied out of his 
residuary estate. — T revor v. Trevor (1828), 5 
Russ. 24 ; 0 L. J. O. S. Ch. 182 ; 38 E. R, 930. 

Annotations : — Mentd. Fowler v. Cohon (1856), 4 W. R. 412 ; 

Guminoo v. Howes (1856), 3 Jur. N. S. 176. 

4208. .] — Langston v. Langston, 

No. 3050, ante. 

4209. -.] — Devise of estates to A. upon 

condition that A. should release in favour of her 
brother B. all A.’s interest in £1,000 “charged 
upon certain estates, limited by the marriage 
settlement ” of the father & mother of A. & B. ; 
the sum of £1,000 was comprehended in the settle- 
ment, & A. took an interest in it, but it was not 
charged on any estates : — Held : nevertheless, it 
was the sum referred to in the will.- “H oward v. 
Conway (1844), 1 Coll. 87 ; 13 L. J. Ch. 193 ; S 
Jur. 237 ; 03 E. R. 333. 

4210. .] — Testator gave to each of 

his brothers & sisters named in his will “ or to 
their legal representatives” £500, to be paid them 
in two years after his death. He then gave legacies 
to several nephews & nieces by name. The whole 
amount of the above legacies was £0,100. lie 
gave the residue to his wife “except £4,100, of 
which she is only to have the use during her 
natural life, & which I wish to be divided amongst 
my relations, to whom I have left legacies in the 
fore part of this instrument, in proportion to the 
legacies left above, which will just make their 
legacies double the first bequest.” On inspecting 
the original will, which was a holograph, £4,100 
seemed to have been substituted for £5,100 
Held : the intention to double the original legacies 
was not sufficiently clear to justify the ct. in hold- 
ing that £4,100 was written by mistake for £0,100. 
— Thompson v. Whitelock (1859), 4 De G. & J. 
490; 28 L. J. Cli. 793; 33 L. T. O. S. 339; 5 
Jur. N. S. 991 ; 7 W. It. 025 ; 45 PL K. 190, L. JJ. 

Annotation : — Reid. He Jupp, UJadman v. Jupp (1903), 87 

L. T. 739. 

4211. .] — Testator, by his will, be- 

queathed £500 to his widow, & by a codicil he 
bequeathed her “ a further sum, not exceeding 
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4202 i. Correction of mistake — Will 
shounna clear intention .) — The principle 
of construction in Hnoh cases of mistakes 
in wills is that the “words are not 
corrected, but the intention, when 
clearly ascertained, is carried out not- 
withstanding the apparent difficulty 
caused by the particular w’ords.” — 
Lasby v. Cjikwson, 21 O. It. 93. — 
CAN. 

4202 ii. .] — Testator made 

a mist ake in his will, in the description, 
of the location of fifty acres of land 
which lie bequeathed to an heir. He 
Willed fifty acres which he did not own : 


— 7 1 eld : testator had used general 
words in his will which were sufficient 
to pass the fifty acres which he did own 
8c had intended to devise. — Smith v. 
Smith (1910), 17 O. W. R. 251 ; 2 

O. W. N. 179 ; 22 O. L. R. 127.— CAN. 

4202 ill. .] — The erroneous 

part of the description in a will may be 
rejected if there is enough left to 
identify the subject matter devised. — 
Re Shaver, 6 O. R. 312. — CAN. 

4202 iv. . }— The word “ de- 

visees *’ read as 44 devises ” in order to 
give effect to the testator’s plain 
intention. — S haw v. Med let, 28 N. Z. 
L. R. 397.— N.Z. 


4202 v. .] — He Thomson, 

Thomson v. Thomson, 29 N. Z. L. R. 
398.— N.Z. 

4202 vi. — Where testator 

by his will devised, inter alia, a oottago 
situated upon a piece of land adjoining 
that described in the will, & also form- 
ing part of testator’s property, the 
land upon which the cottage stood 
passed under the devise . — He Corrigan, 
Corrigan v. Corrigan, 22 N. Z. L. R. 
95.— N.Z. 

f. Typist’s error.] — Re Bar- 

nett’s Will, Bradbury v. Barnett, 
[1919] V. L. R. 318.— AUS, 
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£300, making altogether a legacy of £1,000 given 
to her by my will & this codicil ” Held : there 
was a mere miscalculation &, under the codicil 
the widow was only entitled to £300.— Morgan v. 
Middlemiss (1806), 35 Beav. 278 ; 55 E. R. 903 ; 
avb nom. Re Simmond’s Estate, Morgan v. 
Middlemiss, 14 W. R. 414. 

AnrwUiUmis :—-^^ . Yates, Singleton v. Povah (1922), 

I1906)*2 Ch 30 ®' Re Segelcke, Ziegler v. Niool, 

4212. .] — Bumpus v. Bumpus (1874), 

29 L. T. 800. 

4213. * Reference to context — Construction 

of ambiguous words distinguished.] — Morgan v. 
Thomas, No. 3793, ante . 


Enlargement or restriction of gilt.]— See 

Nos. 4318—4328, post . 

.] — See, also , Executors, Vol. XXIII., 

pp. 130, 137, Nos. 1352-1358. 

Insertion of words.]— See Sub-sect. 7, post. 
Transposition of words.]— See Sub-sect. 8, post. 
Rejection of words.]— See Sub-sect. 9, post. 
Substitution of words.]— See Sub-sect. 10, post. 
Admissibility of evidence to correct mistake.] — 
See Sect. 14, sub-sect. 8, D., post. 

Mistake as to property.] — See Sect. 15, post. 
Mistake as to persons.]— Ace Sect. 17, post. 


Sub-sect. 7. — Insertion of Words. 

4214. Only In absolute necessity.] — The ct. 

never alters or adds to a will without necessity. — 
Long more v. Broom (1802), 7 Ves. 124 ; 32 E. R. 
51. 


A niwtutions Reid. Penny e. Turner (1848), 2 Ph. 493; 
haiunbiiry v. Denton (1857), 3 K. & J. 529. Mentd. 
Prendergast t\ Prendergast (1850), 3 H. L. Can. 195; 
Millor v. Chapman (1855), 24 L. J. Ch. 409 ; Joel v. Mills, 

30 L * J * Ch ‘ 354 ; Littl ° v * Ncl1 
(1802), 31 L. J. Ch. 027. 

4216. — — .J— 1 am not called upon to make 
any alteration or addition to the will, which the ct. 
never does without necessity (Lord Cottenham, 
!'•)• — Benny v. Turner (1848), 2 Ph. 493; 17 
L. J. Oh. 133 ; 41 E. 11. 1034, L. G. 

Annotations Reid. Fordyce v. Bridges (1818), 2 Ph. 497 ; 
Prondergast r Prcndcrgost (1850), 3 H. L. Cas. 195; 
/ic White a /l rusts (1800), John. 656 ; lie Llewellyn’s 
Settlement, Official Solicitor v. Evans, [l921] 2 Ch. 281. 


4216. .]— Eden v. Wiijson, No. 3589, ante. 

4217. To effectuate obvious Intention of testator.] 
—Anon. (1504), Dal. 58 ; 123 E. R. 271. 

4218. .] — Freeman v. Freeman (1710), 2 

Eq. Cas. Abr. 359 ; 22 E. R. 305. 

4219. .]- — A ct. of equity will not supply 

words in a will, unless there be palpably error 
scribentis . — Molesworth v. Molesworth (1784), 
1 Cox Eq. Cas. 75 ; 29 E. R. 1009, L. C. 

4220. .]— When testator expresses his in- 
tention incorrectly, the ct. will effect it by supply- 
ing proper words. — D odson v. Hay (1791), 3 
Bro. C. C. 405 ; 29 E. R. 011. 

Annotation .—Reid. Lang v. Pugh (1842), 1 Y. & C. Ch. Cas. 


4221. .] — Words may be supplied in a will 

to render a sentence complete & intelligible in aid 
of the apparent intent to be collected from the 
whole context. 

Where testator having two sisters H. & J., & 
also two infant cousins T. <fc G., the maintenance 
& education of which latter he recommended to his 
extrix. & residuary legatee, devised his estate at 
A. to his sister H. for life, remainder to his sister 


J . for life, remainder to T. in tail, remainder to G. 
in tail, etc., remainder to his own right heirs ; & 
then devised another estate at B. “to his sister 
J . for life, or if she should survive his sister H., so 
that she should come into possession of the estate 
at A.” then to L., whom he made extrix. & 
residuary legatee, for life, towards the support, 
etc., of his cousins T. & G., remainder to the said 
G. in fee: — Held: as the word or so placed was 
unintelligible, being referable to no other alterna- 
tive to give it effect, & as it was apparent from the 
whole context that testator had in contemplation 
another alternative, namely, the death of his 
sister J., & that he meant to make a provision 
after the death of his sisters for his cousin G. as 
well as his cousin T., which was not satisfied by 
only giving G. a remainder in tail after a remainder 
in tail to his brother T. ; in order to render the 
sentence complete & sensible, & to give effect 
to the apparent intent of testator, the will should 
he read as if lie had devised his estate at B. to 
“ his sister J. for life, & after her death, or if she 
should survive his sister II., so that, etc., then, 
etc.” — Doe d. Leach v. Micklem (1805), 0 East, 
480 ; 102 E. R. 1374 ; sub nom. Doe d. Leech v. 
Mtcklem, 2 Smith, K. B. 499. 

Annotations : — Consd. Abbott v. Middleton, Picketts v. 
Carpenter (1858), 7 H. L. Cas. 68. Reid. Losh v. Townley 
(1834), Coop. temp. Brough. 372. 

4222. .] — Langston v. Langston, No. 

3050, ante. 

4223. .] — Abbott v. Middleton, Ricketts 

v. Carpenter, No. 3735, ante. 

4224. .] — Towns v. Wentworth, No. 3700, 

ante. 

4225. .] — Parker v. Tuotal, No. 3018, 

ante. 

4226. .] — Re Kedfkrn, Kkdfhrn v. Bryn- 

ing, No. 3810, ante. 

4227. .] — W. by will gave all his residuary 

estate to trustees upon trust to pay & divide 
equally amongst all the children of liis deceased 
father’s brothers & sisters, A proceeded : I desire 
that the child or children of any one of such 
brothers & sisters as may be dead shall take his, 
her, or their deceased parent’s share ” : — Held : 
testator’s intention clearly was that the children 
of the children of his cousins should take their 
parents’ share, & the words of the residuary gift 
as they stood, without supplying any words, could 
be construed as if the word “ child ’’ were inserted 
after the words “ any one.” — Re Wroe, Frith v. 
Wilson (1890), 74 L. T. 302. 

Annotation : — Refd. Re Hay garth, Wickham v. II ay garth, 
[1913] 2 Ch. 9. 

4228. .] — Where upon the construction of 

a will it is clear that words have been omitted from 
the will, owing to its having been miscopied, the 
ct. will supply the necessary words, where it can 
be inferred from other parts of the will what 
testator intended should he inserted. — P hillips 
v. Rail (1900), 54 W. R, 517. 

4229. .] — The intention, when legitimately 

proved, is competent not only to fix the sense of 
ambiguous words, hut to control the sense even of 
clear words, & to supply the place of express 
words, in cases of difficulty or ambiguity (Joyce, 
J.). — Re Haygarth, Wickham v. IIaygarth, 
[1913] 2 Ch. 9 ; 82 L. J. Ch. 328 ; 108 L. T. 750. 

4230. Omission accidental.] — Testator, having 
three sons & three daughters, mentioned in his 
will, that ho had given to his daughter A., £20,000 
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42141. Only in absolute necessity .] — 
When a direction in a will appears to 
have been taken from a common form. 


with the omission of certain words, 
w'hioh, if they had been inserted, would 
have rendered the direction void under 
the rule against perpetuities, the ot. 
in construing the will, will not read it 


as if those words had been inserted 
unless the direction is otherwise wholly 
unintelligible. — S mi dm ore v. Smidmorm 
(1905), 3 C. L. R. 344.— AUS. 
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Sect. 10. — Context , meaning , and effect of ivords : 

Su b-sects. 7 6c 8.] 

& to B., C., D., & E. the several smaller sums 
mentioned ; & desired his exors. to make up to 
the five last inheritors equal to the £20,000 given 
to A. Then he apportioned the residue, giving to 
his eldest son B. three-tenths, to his son C. two- 
tentlis, to his son P. two -tenths, A to each of his 
daughters one-tentli. F. had not received any- 
thing during his father’s life : — Held : the name 
of F. must be considered to have been inad- 
vertently omitted, as one of the five last inheritors, 
there being otherwise but four named ; A the 
£20,000 must be made up to him accordingly. — 
Gould v . Gould (1831), 1 L. J. Ch. CO. 

4231. 1 Testator by his will, dated after 

the Wills Act, gave the residue of his property to 
liis three brothers A nephew for their lives as 
tenants in common, A after the decease of his said 
brothers A nephew then in trust for their heirs A 
assigns as tenants in common ; but in case any or 
either of their children should die under twenty- 
one, without leaving issue, the share of each child 
so dying should be in trust for the survivors or 
survivor ; but in case any or either of such children 
should die leaving lawful issue, then the share of 
each such child to go to his or her child or 
children ; A if there should be only one such child 
of his said brothers or nephew who should attain 
twenty-one or be married, then in trust for such 
child, his or her heirs A assigns for ever : — Held : 
it must be assumed that there w f as an omission 
of a gift to the children of testator’s brothers A 
nephew after the gift to them, A the will must be 
read as giving the brothel's A nephew a fee in the 
first clause of the devise, which was cut down to a 
life-estate on the event of their having children, 
with a devise in fee to the children. — SPENCE r. 
Handford (1858), 27 L. ,7. Ch. 707 ; 31 L. T. O. S. 
244 ; 4 Jur. N. S. 087. 

4232. .] — lie Kedfehn, Redfern v. Bryn- 

ing, No. 3810, ante. 

4233. .] — Phillips v. Bail, No. 4228, ante. 

4234. .J — A blank was left in a will as if for 

the purpose of inserting the names of trustees, 
which were duly inserted in other parts of the 
will: — Held: in the absence of evidence that 
testator intended to fill up the blank, the ct. could 
not say that the names w ere omitted inadvertently. 
— lie McEaciiarn, Gambles v. McEacharn 
(1011), 103 L. T. 000 ; 55 Sol. Jo. 204. 

4235. To effectuate probable intention of tes- 
tator.] — Codicil reciting a specific A limited pur- 
pose, revokes the whole devise, declaring the 
trusts again, with the proposed alteration, A 
confirms the will in every particular not thereby 
altered or revoked. The omission of one trust, 
though probably against the intention, cannot be 
supplied. — ITolder v. Howell (1803), 8 Ves. 97 ; 
32 E. li. 289. 

Annotations : — Consd. H11J r. Walker Cl 868), 4 K. & J. 166. 

Refd. Tupper v. Tupper (1855), 1 K. & J. 005 ; Holmoa- 

dale r. West (I860), L. R. 3 Eq. 471 ; lie Wood, Wood v. 

Wood (1900), 83 L. T. 157. 

4236. Omission unaccountable.] — Langdale 


(Lady) v . Briggs, Ex p. Bacon (Lady), Ex p. 
Martineau, No. 3741, ante. 

4237. Not to defeat probable intention.] — Be- 
quest of leaseholds, upon trust to assign unto all 
the children of A. on their respectively attaining 
twenty-one, A if one child, to assign to such child, 
omitting on attaining twenty-one. An only child, 
who died an infant, was held to take a vested 


i ntsrc 

The probable intention would be defeated, if I 
were to import into the gift to a single child, the 
same condition as is contained in the previous gift 
among several (Komilly, M.R.). — Walker v. 
Mower (1852), 16 Beav. 305; 51 E. R. 819. 

Annotations: — Mentd. JngTam v. Suckling: (1869), 33 L. T. 
O. S. 89 ; Rc Finch, Abbisu v. Burney (1881), 17 Ch. I). 
211 ; lie Fletcher, Dor6 v. Fletcher (1886), .>3 L. 1. 813 , 
Re Edwards. Jones v. Jones, [1906] 1 Ch. 670. 


4238. Sensible construction possible of words as 
they stand.]— Parker v. Parker (1680), Freem. 
Ch. 68 $ 22 E. R. 1057, L. C. 

Annotation : — Refd. Hervoy t>. Aston (1738), Willes, 83. 

4239. .] — If a sensible construction can be 

put upon the words as they stand, it is clear that 
we should not be justified in making any interpola- 
tion (Turner, L.J.). — Peacock v. Stockford 
(1853), 3 De G. M. A G. 73 ; 43 E. R. 30, L. O. 

Annotations : — Mentd. Re Johnstone, Stammvoll v. Halos 

(1861), 10 L. T. 807 ; Hawes v. Huwes (1880), 14 Ch. D. 

614 ; Re Foatherstone’s Trusts (1882), 22 Ch. D. 111. 

4240. Necessary implication to avoid intestacy.] — 

The ct. may supply words in a will where the 
context shows, by a necessary implication, what 
are the words omitted, A unless they are supplied 
there would be an intestacy. Ho, wdiero there is 
a gift by will, A then a gift over not commensurate 
with the original gift, the ct. will curtail the general 
words of the gift over by supplying words ol‘ 
reference ; as wiiere the first gift is to A.’s children, 
A the gift over is in default of issue of A., the ct. 
will read the gift over as though it w ere in default 
of “ such ” issue. 

Rut where there was a devise of a particular 
property to testator’s daughter A., her heirs & 
assigns, A if she should die under the age of 
twenty-five years “ without having left any child 
or children,” over ; A, subsequently, a devise of 
other real estate to trustees in fee, in trust for A. 
for her separate use ; A after her death, in trust 
to convey the same “ unto A equally amongst 
such children of A. as tenants in common, the 
rents A profits in the meantime to be applied for 
their maintenance ; A in case A. should die 
without leaving any child or children, or, leaving 
such child or children, all should die under tw enty- 
one,” over : — Held : t he ct. could not, after ” such 
children of A.,” supply the w^ords “ as should 
attain twenty-one,” but was at liberty as against 
testator’s heir to construe the w T ord “ such ” as 
relating to all the children of A., as they had been 
mentioned in the previous limitation.* — Hope v. 
Potter (1857), 3 K. A J. 260 ; 5 W. R. 389 ; 69 
E R 1083. 

4241. Inconsistency arising from omission.] — 

Hope v. Potter, No. 4240, ante. 


4235 i. To effectuate probable intention 
of testator .] — The ct. supplied the word 
“ real ” in a gift by testator of all “ my 
& personal property,” where it was of 
opinion that there were sufficient 
indications on the face of the will that 
the testator had intended to include 
the realty in the gift. — Re Beard, 
Beard v. Hart (1907), 7 8. It. N. 8. W. 
663; 24 N. S. W. W. N. 164.— 

A US. 

4235 ii. The ct. will, if neces- 

sary, transpose or supply words in a 
will in order to carry out the apparent 
intention of testator. — Ex p. Pollard 


(1877), Knox, 501.— AUS. 

4235 ill. .] — Re Walker & 

Drew (1892), 22 0. H. 332.— CAN 

4235 iv. .3 — Re Case Estate, 

Turner v. Kerr (Alta.), [1917] 2 
W. W. li. 1189.— CAN. 

g. Omission accidental.] — Words 
accidentally omitted in a will cannot 
he supplied by the ct. — In the Will of 
Green, Crowson v. Wild, [1907] 
V. L. K. 284.— AUS. 

h. .] — Testator, being pos- 

sessed of personalty A realty, be- 
queathed pecuniary legacies to a much 


greater amount than the personalty 
left by him, & then bequeathed to 
his ** exors. ... In trust to dispose 
thereof to best advantage, in trust to 
be divided A ]>aid over to my children 
in the sums mentioned, & as soon as 
may be agreeable to the terms & 
conditions of certain mtges. & leaeos 
now standing against the property,” 
without mentioning any property : — 
Held : the words ** my property,” 
presumably unintentionally omitted, 
should be read into the will. — - <?O lvin 
v. CoLvrN, 22 O. R. 142. — CAN. 

k. Whether court may supply missiny 
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4242. Independent gifts to strangers.] — An 

omission may be supplied in the case of independent 
gifts to strangers, as well as in the case of a series 
of gifts to children of testator, or to members of 
a class. — Mellor v . Daintree (1886), 33 Ch. D. 
108 ; 56 L. J. Ch. 33 ; 55 L. T. 175. 

Annotation : — Reid. Re Haygarth, Wickham v. Haygarth, 

[1913] 2 Ch. 9. 

4243. Series of gifts to children or members of 
a class.] — Mellor v. Daintree, No. 4242, ante. 

4244. To meet eventuality not provided for.] — 

By his will, dated in 1891, testator, who died in 
1892, declared, that, should his sister A., who was 
then a spinster about forty-seven years of age, 
marry & have children, then when the youngest 
child of A. or of B. another sister of testator, 
should attain twenty-one, the whole of his estate 
should be divided equally between all the children 
of A. Sc B., Sc the issue of such children as therein 
mentioned, subject to a provision for certain 
annuities to A. & B. ; Sc that, should A. die with- 
out being married, then, when the youngest child 
of B. had attained twenty-one, his whole estate 
should be divided equally between her children Sc 
their issue as therein mentioned, provision being 
made for an annuity to B. Testator further pro- 
vided that his trustees, might, subject to the 
payment of the annuities, at their discretion raise 
any part of “ the then expectant, presumptive, 
or then vested shares, or fortune,” of any child 
of B. not exceeding one-third, Sc apply the same 
for his or her support, education, advancement, or 
benefit. Testator then directed the surplus in- 
come of his estate to be accumulated. B. was 
married Sc had four children, all of whom were 
still infants. In 1896 A. married. Tier husband 
died in 1897. There was no issue of that marriage, 
Sc A. was fifty-four years of age :—lIeld : the et. 
was not at liberty to insert in the will a clause to 
meet the event which testator had omitted to 
provide for, viz., of A. marrying Ac having no 
children ; <fe, therefore in that event, there was 
no disposition of testator’s estate beyond the 
annuities. — lie Hocking, Mitchell v. Loe, [1898} 
2 Ch. 567 ; 67 L. J. Ch. 662 ; 79 L. T. 164 ; 47 
W. R. 114, C. A. 

Annotations : — Refd. Re White, White r. Edmond, [1901] 

I Ch. .070 ; lie Cazenove, Perkin v. Bland (1919), 122 

L. T. 181. 


4245. Not to prevent vesting.] — Testator gave 
real property in trust for his granddaughter E., 
with remainder to her children upon attaining 
twenty-one. Sc with remainder over in favour of 
another grandchild, S., Sc her children. He gave 
other property to S., with remainder to her 
children, but without specifying that they should 
attain any age, Sc with a similar gift over in favour 
of E. Sc her children. The wording of the will 
pointed to an intention of testator to make both 
gifts identical, reference being made to children 
of S. “ capable of taking ” Sc to their shares “ vest- 
ing at the same age ” : — Held : the et. could not 
supply words in a will, particularly to prevent 
vesting, Sc a daughter of 8. who died an infant had 
taken a vested interest. — lie Litchfield, Horton 
v. Jones (1911), 104 L. T. 631. 

See> also , Executors, Vol. XXIII., pp, 135, 
136, Nos. 1341-1351. 


Sub-sect. 8. — Transposition of Words. 

4246. When absolutely necessary.] — The ct. will 
not, save in the last resource, transpose the words 
in a will. Therefore, when a possible but remote 
& improbable sense could bo attributed to testator 
in the will as it stood, the ct. refused to transpose 
the order of the words, in order to give effect to a 
much more natural & probable intention. — -K ey 
v. Key (1855), 1 Jur. N. 8. 372. 

4247. To effectuate intention of testator.] — 
Luxford v. Cheek e (1683), as reported in 3 Lev. 
125 ; 83 E. It. 611 ; sub nom. Brown v. Cutter, 
T. Itaym. 427. 

Annotations : — Distd. Sheffield v. Orrery (1745). 3 Atk. 282. 
Expld. Marlborough v. Godolphln (1750), 2 Ves. Sen. 6i. 
Apld. Lethleullier v. Tracy (1754), 3 Atk. 784 ; Sayer v. 
MaRterman (1757), Wilm. 386. Distd. Doe d. Westminster 
(Dean & Chapter) v. Freeman (1786), 1 Term Rep. 389. 
Apld. Meeds v. Wood (1854), 19 Beav. 215. Consd. 
Abbott v. Middleton, Ricketts v. Carpenter (1858), 7 
H. L. Cas. 68. Apld. Walpole v. Laslett (1862), 1 Now 
Rep. 180. Consd. Re Martin, Smith v. Martin (1885), 
54 L. J. Ch. 1071 ; Re Dear, Ilolby v. Dear (1889), 58 
L. J. Ch. 659. Refd. Eastwood v. Lockwood (1867), 
L. R. 3 Eq. 487 ; Re Trodwoll, Jeffrey v. Tredwell, [1891] 

2 Ch. 640. 

4248. .] — Burgoyne v . Hatton (1738), 

Barn. Ch. 231 ; 27 E. It. 625, L. O. 

4249. .] — Cts. of law Sc of equity will equally 

transpose words in instruments to make the 
limitations intelligible, Sc attain the party’s clear 
intent ; but never to defeat the interests given, 
or let in more than expressed. — Marlborough 
(I)uke) v. Godolphin (Lord) (1750), 2 Ves. Sen. 
61 ; 28 E. R, 41, L. C. 

An natations : — Refd. Teynham r. Webb (1751), 2 Yes. Sen. 
L9H ; Southby v. Stoneliouso (1755), 2 Ves. Sen. 610; 
Hurst v. Winoholsoa (1758), 2 Keny. 444 ; Robinson v. 
Ilardcastle (1788), 2 Term Rep. 241 ; Jenkins v. Quin- 
chant (1800), 5 Ves. 596, n. ; Brown r. Higgs (1803), 8 
Ves. 501 : Foley v. Parry (1833), Coop. temp. Brough. 
219 ; Burrough v. Philcox, Lacey v. Philcox (1840), 5 
My. & Cr. 72 ; Lacey v. Philcox (1840), 5 Jur. 453 ; 
Sulusbury v. Denton (1857), 3 K. & J. 529 : Re Caplin's 
Will (1865), 2 Drew. & Sm. 627 ; Re Vizard’s Trusts 
(1866), 1 Ch. App. 588 ; Do Serre v. Clarke (1874), 43 
L. J. Ch. 821 : Pocock r. A.-G. (1876), 5 Ch. D. 342; 
Wilson v. Dugiiid (1883), 24 Ch. D. 244 ; Re Dowsett, 
Dowsed r. Men kin, [1901] 1 Ch. 398 ; Re Moses, Bedding- 
ton r. Beddington, [1902] 1 Ch. 100 ; Re Bowles, Page v. 
Page. [1905] 1 Ch. 371. Mentd. Hawkins v. Kemp (1803), 

3 East, 410 ; A.-G. v. Pickard (1838), 3 M. & W. 552. 

4250. -.] — Testator being seised by the same 
title of a messuage Sc 19 acres of land, including 
F. Meadow, in the parish of M. R., which parish 
consists of three townships, M. R., B., Sc H. R. ; 
& having other property in H. R., Sc nowhere 
else ; Sc the messuage in B., with two of the 
19 acres there, being in the occupation of T. W. & 
the rest of the 19 acres being partly in the occupa- 
tion of other tenants, Sc partly in his own, devised 
“ all his messuage, with all lands, hereditaments, 
& appurtenances thereto belonging, situated in B., 
in the parish of M. R. now in the occupation of 
T. W., except F. Meadow ” : — Field. : the devise 
was not confined to lands in B. then occupied by 
T. W. but extended to all the lands in B., held 
under the same title with the messuage ; Sc the 
words “ now in the occupation of T. W.” were 
to be transposed Sc applied to the messuage then 
occupied by T. W. according to the fact ; which 
transposition would render the whole consistent ; 
whereas, without it, the exception of the F. 
Meadow was nugatory, as that never had been 


word or alter with) — Re Gampbelt. 
(1904), 7 Terr. L. 11. 214.— CAN. 

l. .] — Re Cooper (1913), 25 

O. W. It. 112 ; 5 O. W. N. 151 ; 14 
D. L. R. 172.— CAN. 

m. .3 — Re Christenson (1915), 

30 W. L. R. 703 ; 21 D. L. R. 354 ; 7 
W. W. R. 1382.— CAN. 

n. .] — Taylor v. Creauh (1858), 


8 I. (’li. R. 281.— IR. 

o. .]— Boakdman v. Stanley, 

6 I. R. Eq. 590.— IR. 

p. .3 — In the Goods of Wrknn, 

[1908] 2 I. R. 370 — IR. 

q. .]— Rc Morton, M'Auley v . 

Harvey (1919), 53 I. L. T. 105.— IR. 

i*. .] — In the Goods of Moron y. 


1 li. R. Ir. 4 83 — IR. 

t. .] — Re Campbell, Campbell 

v . Potter, [1924] N. Z. L. R. 1021. — 
NZ. 
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4247 1 . To effectuate intention of 
testator .] — Ex p. Pollard (1877), 

Knox, 501. — AUS. 
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Wills. 


Sect, 10. — Context , meaning , and effect of words: 
Sub-sects. 8 tfc 9.] 

in the occupation of T. W. It was no objection 
to this construction that a residuary clause, giving 
all other testator’s real estate in M. R. would have 
nothing to operate upon ; the F. Meadow A the 
property in the township of H. R., being speci- 
fically devised in the same clause. — Marshall v. 
Hopkins (1812), 15 East, 309 ; 104 E. R. 861. 

Annotations : — Reid. Pullin v. Pullin (1825), 10 Moore, C. P. 
464 ; Doe d. Hubbard t?. Hubbard (1850), 15 Q. B. 227. 

4251. .] — The question upon a will, A 

especially such a will as the present, is of the 
effect of the whole, as a whole. Its parts may not 
be in their regular places, but, as has been said 
of good A evil, where they “ lie shuffled together 
in a confused heap,” “ study must draw them 
forth A range them.” It is not contrary to legiti- 
mate interpretation to read the clauses of which 
a will consists, as in a different order from that in 
which they stand written, & if the result of all the 
passages combined is to convey to the under- 
standing a definite intention as entertained by the 
writer, that intention, being lawful, must, however 
awkwardly expressed, prevail (Knight Bruce, 
V.-C.). — Hudson v. Bryant (1845), 1 Coll. 681 ; 
63 E. R. 596. 

4252. Not to defeat or expand interest.] — Marl- 
borough (Duke) v. Godolphin (Lord), No. 4249, 
ante. 

4253. Repugnant words.] — Repugnant words in 
a will may bo rejected or transposed. — Boon v. 
Cornfortii (1751), 2 Yes. Sen. 277 ; 28 E. R. 
179, L. 0. 

Annotations : — Consd. Morrall v. Sutton (1845), 1 Ph. 533. 
Reid. Lang v. Pugh (1842), 1 Y.&C. Oh. Cos. 718 ; Hart 
v. Tulk (1852), 2 De G. M. & G. 300 ; Key e. Key (1853), 
4 De G. M. & G. 73. 

4254. To make sense of will — & avoid intestacy.] 
— Chambers v. Brailsford, No. 4275, post. 

4255. Interpretation in possible but Improbable 
sense — Where words left untransposed.] — Key v. 

Key, No. 4246, ante. 


Sub-sect. 9. — Rejection of Words. 

4256. Repugnancy.] — Boon v. Cornfortii, No. 
4253, ante, 

4257. .] — Doe d. Dod v. Russel (1757), 

cited in 2 Win. Bl. at p. 737 ; 46 E. It. 431. 

Annotation Refd. Smith d. Davis v. Saunders (1771), 2 

Wm. Bl. 736. 

4258. .] — Annuity, part out of the general 

assets, part specific, upon the intention, out of 
funds, some perpetual, others temporary, to be 
divided equally between A., B. A ('. A their heirs, 
or the survivor of them, “ in the order they are 
now mentioned.” A perpetual annuity, limited 
only with reference to the temporary funds, with 
an absolute power of disposition. A. dying in the 
life of testatrix, her share goes to B. A C. equally ; 
the concluding words, “ in the order,” etc., being 
rejected, as repugnant. — Smith v. Pybus (1801), 9 
Ves. 566 ; 32 E. R. 722. 

Annotation : — Refd. Morrall v. Sutton (1854), 1 Ph. 533. 

4259. Surplusage.] — L. devises to R., eldest son 
of his nephew M., & the first heirs male of his body, 
A the heirs male of his body, A in default of such 
issue, to the second son of the said M., A the heirs 
male of his body, A their issues, remainder over, 
etc. 


I am of opinion that the words of limitation 
superadded here to the preceding words of limita- 
tion will certainly not of themselves make the 
first words of purchase, but the subsequent ought 
to be rejected as redundant A superfluous (Lord 
Hardwicke, C.).— Minshull v. Minshull (1737), 
West temp. Hard. 250 ; 1 Atk. 411 ; 25 E. R. 921, 
L C 

Annotation : — Refd. Robinson v. Robinson (1766), 1 Keny. 
298. 

4260. - .] — Newburgh v. Newburgh (1825), 

Sugden’s Law of Property, 367, II. L. 

Annotations .—Refd. Miller v. Travers (1832), 8 Bing. 244 ; 
Doe d. Shallcroas v. Palmor (1851), 10 Q. B. 747 : Grey v. 
Pearson (1857), 6 H. L. Gas. 61 ; Abbott v. Middloton, 
Ricketts v. Carpenter (1858), 7 H. L. Cos. 68 ; Stanley 
v. Stanley (1862), 2 John. A H. 491 ; Webber v. Stanley 
(1864), 16 C. B. N. S. 698. 

4201. ]— Monk v. Mawdsley (1827), 1 

Sim. 286 ; 5 L. J. O. S. Ch. 149 ; 67 E. R. 584 ; 
subsequent proceedings (1829), Taml. 24. 

Annotations : — Consd. Evans v. Jones (1877), 46 L. J. Q. B. 
280. Refd. Cook v. laggard (1866), L. R. 1 Exch. 125. 

4262. .] — Testator 1 laving in the commence- 

ment of liis will appointed his daughter to act in 
concert with his son to bo guardian A extrix. 
added, “ I also appoint A desire in this my last 
will A testament that my son to be my exor. A 
residuary legatee do jointly with my daughter 
my extrix. who is to act independent of her 
husband A be guardian to the children ” : — Held : 
the son alone was entitled to the residue. 

It appears to me that testator in writing his 
sentence . . . had by inadvertence introduced the 
word “ that ” A concluded the sentence forgetting 
that it had been so worded (Lord Cr an worth, C.). 
— Langley v. Thomas (1856), 6 De G. M. A G. 
645 ; 28 L. T. O. S. 298 ; 3 Jur. N. 8. 345 ; 5 
W. R. 219 ; 43 E. R. 1384, L. C. 

4263. Rejection of parenthesis — Sentence other- 
wise grammatically complete.] — A parenthesis is 
not to be rejected in legal cases, though according 
to the rules of grammar a sentence may be complete 
without it. — Gascoigne v. Barker (1743), 3 Atk. 
8 ; 26 E. R. 808, L. 0. 

Annotations : — Consd. Banks v. Denskaw (1747), 3 Atk. 
685. Apld. Wilson v. Mount (1796), 3 Ves. 191 ; Roe d. 
Conolly v. Vernon (1804), 5 East, 51. Refd. Blunt v. 
Clitherow (1805), 10 Ves. 589 ; Dean v. Gibson (1867), 
15 W. It. 809 ; Cowen v. Truefitt, Ltd. (1899), 68 L. J. 
Ch. 663. 

4264. Words Inconsistent with Intention of 
testator.] — Haws v. Haws, No. 4120, ante. 

4265. .] — I cannot, however, reject from 

a will any word, unless 1 see that the meaning to 
be given to that word is contrary to some intention 
plainly expressed in other parts of the will (Abbott, 
C.J.).— Doe d. Baldwin v. Rawding (1819), 2 
B. A Aid. 441 ; 106 E. R. 427. 

Annotations : — Refd. Dillon v. Harris (1830), 4 BLi. N. S. 
321 ; Losk v. Townley (1834), Coop. temp. Brough. 372 ; 
Maugham v. Vincent (1840), 9 L. J. Ch. 329 ; Ite Nbrraan s 
Trust (1853), 22 L. J. Ch. 582 ; Re Sanders’ Trusts (i860), 
L. It. 1 Eq. 675; Wallace v. Seymour (1872), 20 W. R. 
634. 

4266. .] — Newburgh v. Newburgh (1825), 

Sugden’s Law of Property, 367, n. L. 

Annotations : — Refd. Miller v. Travers (1832), 8 Bing. 244 ; 
Doe d. Skallcross v. Palmer (1851), 10 Q. B. 747 ; Grey 
v. Pearson (1857), 6 H. L. Cas. 61 ; Abbott v. Middleton, 
Ricketts v. Carpenter (1858), 7 II. L. Cas. 68 ; Stanley v. 
Stanley (1862), 2 John. & H. 491; Webber v. Stanley 
(1864), 16 C. B. N. S. 698. 

4267. .] — If it can be made consistent, the 

ct. is not at liberty to reject one part of the will, 
which upon a particular interpretation, may be 


PART XVI. SECT. 10, SUB-SECT. 9. 

42641. Words inconsistent with inten- 
tion of testator.] — Re. Barnett’s Will, 
Bradbury v. Barnett, [19191 V. L. R. 
624. — AUS. 

426411. — — .] — Re White, Jeffeb- 


v. Trustees, Executors & Agency 
Co., Ltd., [1914] V. L. R. 412.— 
AUS. 

4264111. Where, in the con- 

struction of a will, testator’s intention 
expressed or implied can be gathered 


from the general tenor of the will, 
inconsistent clauses or words whether 
standing first or last have to be dis- 
carded indillerently . — Rc Tapp, Ward 
v . Tapp (1904), 9 Nfid. L. R. 18~ 
NFLD. 
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inconsistent with another part, but it must try 
& make the whole consistent. The first rule of 
construction is, to make all parts of the will unite 
if possible (per Cur.). — Jennings v. Newman 
(1839), 10 Sim. 219 ; 3 Jur. 10(58 ; 59 E. R. 590, 
L. C. 

4268. .] — Testator, by his will, gave, de- 

vised, & bequeathed “ all those three messuages or 
dwelling-houses & premises situate in Paragon- 
buildings, in the City of Bath, being the first, 
third, & eighth houses there, & also all & singular 
the ground or quit rents issuing & payable to him 
out of all & singular the aforesaid messuages or 
dwelling-houses & premises in the said buildings 
called Paragon-buildings,’ * to his wife, for life, 
with remainder to the parties represented by 
pltfs. absolutely as tenants in common ; & testator 
gave & bequeathed the residue of his estate, 
amongst which he enumerated his “ ground rents, 
quit rents, & other rents,” to his wife absolutely. 
At the date of the will testator was entitled not 
only to the three houses which were the subject 
of the devise, but also to all the other houses, 
eighteen in number, in Paragon-buildings ; & it 
appeared that grouud or quit rents were payable 
in respect of the eighteen other houses, but not in 
respect of the three houses devised. Upon the 
construction of the will : — Held : although, from 
the form of the bequest, it was probable that 
testator intended to bequeath the quit rents pay- 
able in respect of all the houses in Paragon- 
buildings, yet the words of the will were not 
strong enough to enable the ct. to strike out the 
word “ aforesaid,” which had the effect of con- 
fining the bequest of rents to those of the houses 
previously devised. — Wheeler v. Stroud (1845), 
9 Jur. 271. 

4269. .] — Testator devised estates to trus- 

tees & then- heirs, to the use of C. for life, to & for 
her sole & separate use, & independent of any 
husband whom she might marry, & her receipt, 
notwithstanding her coverture, to be a good dis- 
charge for the rents, etc., thereof, with remainder 
to the same trustees to preserve contingent 
remainders, with remainder “ to the use of the 
heirs male of the body of C. lawfully to be begotten 
who shall live to attain the age of twenty-one 
years, A to his heirs A assigns for ever, but in 
default of such heirs male, or there being such 
lie or they should die before he or either of them 
should attain the age of twenty-one years without 
lawful issue,” then to the use of M. for life, pre- 
cisely in the same form, & with exactly similar 
remainders : — Held : the words “ heirs male of 
the body of C.” must have their technical meaning, 
& the words of description “ who shall live to 
attain the age of twenty-one years ” must be 
rejected as inconsistent with the general intention 
of testator. — Toller v. Attwood (1850), 15 
Q. B. 929 ; 20 L. J. Q, B. 40 ; 10 L. T. O. S. 42 ; 
15 Jur. 023; 117 E. R, 709. 

Annotation : — Reid. Van Gruten v. Foxwell, Foxwell v. 

Van Gruten, [1897] A. C. 658. 

4270. .] —Towns v. Wentworth, No. 3700, 

ante . 

4271. - -.] — Testator directed his trustees to 
pay his son £3,000, & to invest £28,000 upon trust 
as to £10,000 for his widow during widowhood, & 
as to six sums of £3,000 upon trust for his daughters 
& their children. The £10,000 was to fall into the 
residue at the death or marriage of his widow ; & 
testator directed his trustees to divide the residue 
into as many equal shares as he should have 
children living at the time of the death or second 
marriage of liis wife, or then dead leaving issue, & 
upon trust as to one of such shares to invest £1,000 


for his son & his son’s widow & children, & he gave 
directions as to the settlement of the share given 
to one of his daughters ; & the will provided that 
any money advanced to his children & not repaid 
at his death should be set off against their share 
of the residue. Testator’s son was indebted to 
him for advances in a sum nearly equal to his 
share of the residue : — Held : the words in the will 
directing the residue to be divided between the 
children living “ at the death or second marriage 
of his wife ” must be struck out, as being mani- 
festly inconsistent with the form of the will & the 
intention of testator. — Smith v . Crabtree (1877), 
6 Oh. D. 591 ; 25 W. R. 824. 

4272. Included by mistake.] — The rule 

with regard to cases of this sort is, if upon a general 
view of the will I can collect the general intention, 
or any ono particular object, & there are ex- 
pressions in the will in some degree militating 
with it, if I plainly see, those expressions are 
inserted by mistake, I may reject them. 

But 1 cannot reject any words, unless it is 
perfectly clear, they were inserted by mistake ; 
& if two parts of the will arc totally irreconcilable, 
I know of no rule but by taking the subsequent 
words as an indication of a subsequent intention 
(Lord Alvanley, M.R.). — Sims v. Doughty 
(1800), 5 Ves. 243 ; 31 E. It. 567. 

Annotations: — Consd. Constantine v. Constantine (1801), 
6 Ves. 100 ; Sherratt v. Bentley (1834), 2 My. & K. 149. 

4273. Or ignorance.] — (1) If the 

general intention of testator can be collected upon 
the whole will, particular terms used, which are 
inconsistent with that intention, may be rejected 
as introduced by testator’s mistake or ignorance 
of the force of the words used. 

(2) Where the latter part of a will is inconsistent 
with a prior part, the latter part will prevail. — 
Shekkatt v . Bentley (1834), 2 My. & K. 149 ; 
39 E. R. 901, L. O. 

Annotations : — As to (1) Consd. Shea v. Boschettl (1854), 
18 Beav. 321 ; Re Brown’s Trust (1873), L. R. 16 Eq. 239 ; 
Re Bagrshaw’H Trusts (1877), 46 L. J. Ch. 567 : In the 
Estate of Lupton, 11905] P. 321. Ref d. Gravenorr. Watkins 
(1871), L. R. 6 C. P. 500. As to (2) Refd. Hare v. Westropp 
(1861), 4 Jj. T. 578 ; Re Stringer’s Estate, Shaw v. Jones, 
Ford (1877), 6 Ch. D. 1. 

4274. * Admissibility of evidence that 

clause inserted by mistake.] — Testator gave to his 
wife, so long as she should continue his widow & 
until all his four daughters by his former wife 
should attain twenty-one or die under twenty-one, 
an annuity of £800, <& a further annuity of £100 in 
respect of each of such daughters who should for 
the time being be under twenty-one, such annuities 
to be employed by her in maintaining herself & 
his said daughters, & in educating the daughters. 
After all his four daughters had attained twenty- 
one or died, he bequeathed to his wife during 
widowhood £600 a year, & after her future marriage 
£200 a year. If he should have any children by 
his then wife, he bequeathed to his wife in respect 
of each of such children who should for the time 
being be under twenty-one a further annuity of 
£150, to commence after all his said four daughters 
should have attained twenty-one or died, to be 
applied by his wife in maintaining & educating 
such children, & to be paid by equal half-yearly 
payments, the first of such payments to be made 
at the expiration of six calendar months from his 
decea^ 3. lie gave his residuary estate among such 
of his children by both wives as being sons should 
attain twenty-one, or being daughters attain that 
age or marry, in equal shares, subject to a provision 
for making the share of each child by the second 
wife exceed the share of a child by the former 
wife by £3,000. There was the usual clause of 
maintenance, subject to a proviso that the power 
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of giving maintenance should not be exercised as 
to any child while the annuity bequeathed to his 
wife in respect of such child was payable, unless 
the trustees thought the annuity insufficient. At 
testator’s death several of the daughters by the 
first wife were under twenty-one : — Held : (1) this 
was not a case of two inconsistent gifts, but of a 
gift of something to arise at a future time with a 
subsequent direction as to the time of payment 
which was inconsistent with the terms of the 
original gift, A such subsequent direction could 
not enlarge the gift, but must be rejected as 
inconsistent with it ; (2) evidence that the latter 
of the two clauses was left in the will by mistake. 
& contrary to testator’s express instructions, was 
not admissible ; (3) this is not a case of two in- 
consistent gifts, a gift of something in one clause 
A a different gift of the same thing in another 
clause, in which case, no doubt, the rule is that 
the latter clause, if a judge can find nothing else 
to assist him in determining the question, is to 
prevail, as being the last expression of testator’s 
wish (James, L.J .). — lie Bywater, Bywater v. 
Clarke (1881), 18 Ch. D. 17 ; 30 W. It. 94, C. A. 

Annotations: — As to (1) Distd. Re Williams, Williams t\ 

Williams (1895), 64 L. J. Ch. 349. Consd. Rose & Frank 

Co. v. Crompton (J. R.) Sc Bros. Ltd., [1923] 2 K. B. 261. 

4275. Words not expressing Intention of testator 
— Mere improbability.] — To authorise the rejection 
of words in a will, there must be an absolute im- 
possibility of construing the will, those words being 
retained. The more improbability that testator 
could have meant what he has expressed, neither 
amounts to a cause for rejection, nor renders the 
devise void for uncertainty. 

Words transposed to make sense of a will, other- 
wise insensible, A to make them take some effect, 
rather than be totally void ; not where plain A 
sensible ; much less to let in different devisees & 
legatees. — Chambers v . Brailsford (1816), 2 
Mer. 25 ; 19 Ves. 652 ; 34 E. R. 658, L. 0. 

Annotations: — Refd. Phipps v. Ackers (1835), 3 Cl. & Fin. 

702 ; nart v. Tulk (1852), 2 I)e G. M. Sc G. 300 ; Wallace 

v. Seymour (1872), 20 W. R. 634 ; Andrew v. Andrew 

(1875), 1 Ch. JD. 410. 

4276. Construction of will Impossible — Where 
words retained.] — Chambers v. Brailsford, 
No. 4275, ante, 

4277. .] — Jones v. Price, No. 3485, ante. 

4278. Words insensible.] — Devise of real estate 
& trust moneys to the children of S., who 
should live to attain twenty-one, & the issue of 
such as should die under age, A their respective 
heirs, exors., etc., as tenants in common ; A if 
there should be no child of S., who should live to 
attain twenty-one (or dying without leaving issue), 
or dying under that age, should not leave such 
issue (or such issue dying under age as aforesaid), 
then over : S. had one child who attained twenty- 
one, A died without issue i—Held : the devise 
over did not take effect, the words within brackets 
being insensible, & therefore rejected. — Litnn v. 
Osborne, Pruen v. Osborne (1834), 7 Sim. 56; 
58 E. R. 758 ; sub nom. Lunn v. Osborne, Pruen 
v. Lunn, 3 L. J. N. S. Ch. 233. 

4279. Rejection of full stops dividing figures 
£100 read for£l. 0. 0.] — Manchee v. Kay 0862), 
3 Giff. 545 ; 60 E. R. 524. - 

See , also , Executors, Vol. XXIII., pp. 135- 
138, Nos. 1341-1351, 1355-1358, 1360-1372. 


Sub- sect. 10. — Substitution of Words. 

A . In General. 

4280. Only in absolute necessity.] — L ongmorb 

v. Broom, No. 4214, ante. 

4281. Other word manifestly Intended.] — D ent 

v. Pepys, No. 4288, post. 

4282 . .]— Hart v. Tulk, Hart v. Gordon, 

Tulk v . Hart, Hart v. Cottrell, No. 3732, ante. 

4283. .] — In the construction of wills the 

ct. will consider the intention of testator, the state 
of the parties provided for, A, to remove incon 
sistencies, will read the word “ future ” as 
“ former.” — Pasmore v. Huggins (1855), 21 Beav. 
103 ; 25 L. J. Ch. 251 ; 20 L. T. O. S. 06 ; 1 Jur. 
N. S. 1060 ; 52 E. R. 798 ; sub nom. Passmore v. 
Huggins, 4 W. R. 33. 

4284. .] — Thompson v. Whitelocic, No. 

4210, ante. 

4285. .] — Where testator makes disposi- 

tions respecting what he designates as “ property 
settled on the marriage of A. B.,” A there had been 
two marriages of A. B. previously to the date of 
the will, one in 1804, A the other in 1810, A on 
the former marriage no property had been settled, 
but on the latter marriage certain estates had been 
appointed, the appointed estates will be taken 
(that construction being necessary to make the 
will sensible) to be those which testator intended 
to describe. — M icklethwait v. Micklethwait 
( 1859), 29 L. J. C. P. 75 ; 5 Jur. N. 8. 437 ; 7 
W. R. 451, Ex. Ch. 

Annotations: — Reid. Dormer v. Ward, [1900] P. 130; 

IJubbarrt (otherwise Rosters) v. Hubbard (1901), 84 L. T. 

441 ; Re blade, Watson v. Witharn (1918), 87 L. J. Ch. 

536. 

4286. .] — Re Dayrell, Hastie v. Day- 

rell. No. 3880, aide. 

4287. Clerical error leading to absurdity.]— 

A clerical error may be corrected where, if un- 
corrected, it makes the will absurd, A the proper 
correction can be gathered from the context. 
Testator devised an estate called Lea Knowl to 
trustees upon trusts for the benefit of his daughter 
W., her husband & children, A empowered his 
trustees, at the request of his daughter W., to sell 
the estate & stand possessed of the sale moneys 
upon the trusts thereinbefore declared “ con- 
cerning the said Lea Knowl estate hereby devised, 
as to such A so many of them as shall at the time 
of sale have been existing undetermined & capable 
of taking effect.” lie then devised an estate 
called Croxton to trustees upon similar trusts for 
the benefit of his daughter C., her husband A 
children, A empowered his trustees, at the request 
of his daughter C., to sell the last-mentioned 
devised hereditaments A stand possessed of the 
sale moneys, “ in trust for such person A persons, 
A for such estates, ends, intents A purposes, 
powers, provisoes, A conditions as are herein- 
before limited, expressed, A declared, of A con- 
cerning tlic said Lea Knowl estate hereby devised, 
as to such A so many of them as shall at the time 
of sale have been existing undetermined A capable 
of taking effect ” : — Held : tho words, “ the said 
Lea Knowl estate,” in the trust of the moneys to 
arise from the sale of the Croxton estate had been 
inserted in the will through an obvious error ; to 
read the words, “ the said Lea Knowl estate,” 
literally A grammatically, would be making the 
will lead to a manifest absurdity or incongruity, A 
the will must be read as if the words, “ the said 
Croxton estate,” were inserted in the place of the 
words “ the said Lea Knowl Estate,” in the trusts 
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of the moneys to arise from the sale of the Croxton 
estate. — Re Noiithkn’s Estate, Halt v. Pym 
(1884), 28 Ch. D. 153 ; 64 L. J. Oh. 273 ; 62 L. T. 
173 ; 33 W. R. 336. 

See , also, Executors, Vol. XXIII., p. 136, 
Nos. 1352, 1353. 

B. Particular Words. 

(a) “ And ” and “ Or.” 

See Part XVI., Sect. 24, post. 

( b ) Other Words. 

4288. One name substituted for another.] — 

One name may be substituted for another in the 
construction of a will, where it is manifest, not 
only that the name used was not intended, but 
that a certain other name was necessarily intended. 
— Dent v. Pepys (1822), 6 Madd. 350 ; 56 E. R. 
1124. 

Annotation Consd. Mostyn v. Mostyn (1854), 5 H. L. 

Cas. 155. 

4289. “ Copyhold ” read as “ freehold.”] — 

In this case it is perfectly clear, that legal con- 
struction will not admit, as 1 think, of considering 
the word copyhold as introduced by mistake 
instead of freehold ; &, therefore, that the will 
must be construed as if testator had directed the 
word copyhold to be inserted where it is found 
(Lord Eldon, C.). — White v. Vitty (1828), 4 
Russ. 584 ; 38 E. R. 025, L. C. 

4290. “ Survivors ” not read as “ others.**] — 
U nder a devise of real & personal estate to the widow 
for life & afterwards to the testator’s four children 
or their children, share & share alike ; <fc if any of 
such children should die without leaving a child, 
his share was to be divided between “ the survivor 
or survivors ” of them or their children : — Held : 
“ survivors ” could not be read as ” others.” — 
Blundell r. Chapman (1864), 33 Beav. 648 ; 33 
L. ,1. Ch. 660 ; 10 Jut. N. S. 332 ; 12 W. R, 540 ; 
55 E. R. 520 ; sub norn. Bundell v. Chapman, 10 
L T 15‘> 

4291. “ No ” substituted for “ one.’*] — Tes- 

tator bequeathed a sum of £600, after the death 
of his wife, to his two daughters A. & B. in equal 
shares ; & if either of them should die in the life- 
time of his wife, to such of her children as should 
attain twenty-one ; “ but if there be one such 

child ” then upon the trusts of the other moiety 
Held : the gift over was good, though A. died in 
her mother’s lifetime, unmarried.- — M oore v. 
Beagley (1875), 33 L. T. 198. 

4292. “ Of ” substituted for “ or.”] — Be 1)ay- 
RELL, IT ASTIR V. D AY HELL, No. 3880, ante. 

4292a. “Nor” read as “or not.”] — Testator 
gave to his daughter the interest of his property 
for life, & after her death the same interest to her 
children till twenty-one, Ac then the principal to 
them absolutely ; but in the event of her not inter- 
marrying, nor liaving any such children, then the 
same property to be subject to her disposal by will 
or otherwise. The daughter married, never had a 
child, & became a widow, A, being so, A of the age 


of more than sixty-four years, filed a bill for a 
transfer of the fund to her : — Held : the word ” nor ” 
must be read “or not,” Ac, considering the age of 
the daughter, the ct. directed a transfer of the fund 
to her. — Mackenzie v. King (1848) 17 L. J. Oh. 
448 ; 12 L. T. O. S. 4 ; 12 Jur. 787. 


Sect. 11 .— EFFECT OF RECITALS. 

Sub -sect. 1. — In General. 

4293. Whether recital binding on legatee — Debt 
alleged due from legatee to testator — Recital binding 
unless erroneous.] — Where testator recites that a 
legatee is indebted in a certain sum, that recital 
binds the legatee except in case of a clear mistake 
of figures. — Robinson v. Bransby (1821), 6 Madd. 
348 ; 56 E. R. 1124. 

4294. Allegation of advance to legatee.] — 

Testator gave the residue of his estate amongst his 
children equally ; &, after reciting that he had 
already paid to his son A. £400 on account of his 
share, testator declared that his son A. should not 
be entitled to such share without bringing into 
hotchpot the sum ** hereinbefore recited to have 
been advanced ” : — Held : A. was bound by the 
statement in the will as to the amount of the 
advance, & was not entitled to adduce evidence to 
show that the advance in fact made was less than 
that sum .— Be Wood, Ward v. Wood (1886), 32 
Ch. 1). 517 ; 55 L. J. Ch. 720 ; 34 W. R. 788 ; 
sub vom. Re Wood’s Estate, Wood v. Ward, 54 
L. T. 932. 

Annotations : —Consd. Re Hoyle, Iloyle v. Hoyle, J 1 8931 

I Ch. 84. Refd. Re Kelsey, Woolley v. Kelsey, Kelsey v. 

Kelsey, [1905] 2 Ch. 465. 

.] — See Sect. 31, sub-sect. 5, post. 

Whether intention to put donee to election pre- 
sumed.] — See Equity, Vol. XX., p. 419, Nos. 
1501-1503. 


Sub-sect. 2. — Erroneous Recitals. 

A. In General . 

4295. Whether gift implied — Recital of right In 
testator — No indication of intention to confer gift.] 

--No devise by implication from the mere recital 
of an erroneous conception of right. — D ash wood 
v. Peyton (1811), J8 Ves. 27 ; 34 E. R, 227, L. C. 

Annotations : — Consd. Sanford v. Raikes (3 816), I Mcr. 646. 
Apld. Coutts v. Acworth (1870), IS W. 11. 482. Refd. 
Adams t\ Adams (1842), II L. J. Ch. 805 : Mackenzie v. 
Bradbury (1865), 35 Beav. 617 ; Oodrington r. Lindsay 
1873), 8 Ch. App. 578. Mentd. Fletcher v . Sondes 
1 827), 3 Bli. N. S. 144. 

4296. — - Recital of right in another.] — Tilly 
v. Tilly (1743), cited in 18 Ves. at p. 43 ; 34 E. It. 
233, L. 0. 

Annotations : — Consd. Dasbwood v. Peyton (1811), 18 Ves. 
27. Refd. Adams v. Adams (1842), 11 L. J. Ch. 305. 

4297. .] — Testator, in his will, ratifies 

a settlement, & recites, that an annuity of £200 is 
thereby secured to his wife, which was not the 
fact. lie then bequeaths her another annuity of 


PART XVI. SECT. 10, SUB-SECT. 10. 

— B. (b). 

b. ** And ** read as 44 including.**) 
— Re Nikbet, (1892), 13 N. S. W. L. R. 
Eq.) 161.— AUS. 

o. “ Proceeds ” read 4 income .**) — 
Chubrook v. Murray, 30 N. S. U. 23. 

— "CAN. 

d. 44 Leaving " construed as “ having.**] 
— Be Smith & Brady, [1927] 3 D. L. R. 
991 : 60 O. L. li. 617.— CAN. 

a. " Remaining ** construed '* other.**] 
— The word " remaining: ” is an equi- 
vocal expression, which may more easily 
be construed as 4i other M than tho 


word 44 surviving-.” — R uches a. Whitby 
(1872), 7 1. li. Eq. 98.— IR. 

f. 44 Survivor *' construed 44 other.'*] — 
O’Brien v. O’Brien, [1896] 2 I. It. 
459.— IR. 

f. .] — Paterson’s Trustees i». 

Brand (1893), 21 R. (Ct of Reas.) 253 ; 
31 Ho. L. It. 200 ; 1 8. L. T. 369.— 

SCOT. 

PART XVI. SECT. 11, SUB-SECT. 2. 

—A. 

h. General rule.] — An erroneous 
recital by testator in a codicil that ho 
has by his will given a legacy to B. 


when he had not done so, creates no 
legacy at all. — Re Rpink (1918), 41 
O. L. R. 281 ; 13 0. W. N. 268.— CAN. 

4296 i. Whether gift implied — Recital 
of right in another.]— An erroneous 
recital in a will that tho lands of B. 
(of which testator was seised in fee 
farm) wore settled on A. at the death of 
M. does not operate to give a life 
estate by implication to M. But it is 
sufficient to take those lands out of a 
general residuary devise, so that they 
descend upon testator's heir-at-law.- — 
Harris v. Harris (1869), 17 W. R. 
790 — IR. 
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Sect, 11 . — Effect of recitals: Sub-sect. 2, A. <fc BS[ 

£400, “ in addition to the aaid annuity of £200 
secured to her by the settlement ” : — Held : this 
was merely a mistake in the recital, & did not 
constitute a bequest, in addition to the annuity 
of £400, of so much as would make up tlio settled 
property £200 a year. — Ralph v. Watson (1840), 
9 L. J. Oh. 328. 

Annotation: — Held. Adams v. Adams (1842), 11 L. J. Ch. 

305. 

4298. -.] — (1) Where testator, in ono 
part of his will, has recited that he had given a 
legacy to a certain person, but it has not appeared 
that any such legacy was given, the ct. has taken 
the recital as conclusive evidence of an intention 
to give by the will &, fastening upon it, has 
given to the erroneous recital the effect of an 
actual gift (Shad well, V.-C.). 

(2) Where, however, testator says that only 
which amounts to a declaration, that he supposes 
that a party who is referred to has an interest 
independent of the will — such a recital is no 
evidence of an intention to give by the will & 
cannot be treated as a gift by implication (Shad- 
well, V.-C.). — Adams v. Adams (1842), 1 Hare, 
537 ; 11 L. J. Ch. 305 ; 6 ,Tur. 081 ; 00 E. R. 1144. 

Annotations : — As to (1 ) Distd. Westcott v. Culliford (1844), 

3 Hare, 265. Consd. Mackenzie v. Bradbury (1865), 35 

Boav. 617 : He Rowe, Pike v. Hamlyn, (18981 1 Ch. 153. 

Generally , Consd. Re Arnold's Estate (1863), 33 Beav. 163. 

Refd. Re Smith (1862), 2 John. & H. 594. Mentd. Mandono 

v. Mandeno (1853), Kay, App. 11. 

4299. .] — E. brought a moiety of the 

residuary estate of S., to which she was entitled, 
into the trusts of her marriage settlement. By 
her will she exercised a power given to her, 
appointed this fund, with all her other property, 
to her husband, G., absolutely. G. in his will 
mistakenly recited that a moiety of the fund 
representing this moiety was payable at his death 
to the exors. of .T. :• — Held : G. had simply specilied 
a deduction from his estate which was unnecessary 
& all the estate, after payment of debts <fc legacies, 
was distributable amongst those entitled to residue. 
— Re Eee, Gibbon v. Peele (1910), 103 L. T. 
103. 

4300. ,] — Testator being entitled to a 

policy of assurance for £500 on the joint lives of 
himself & his wife, bequeathed all his personal 
estate, “save & except the sum of £500 payable 
at my death, under a policy of insurance, to my 
wife, & to which she is absolutely entitled under 
the said policy,” to trustees, upon trust for his 
wife for life, & for his children after her death : — 
Held : the £500 payable under the policy was 
given, by implication, to the widow absolutely by 
the will. — Hall v. Lietcii (1870), L. R. 9 Eq. 
376 ; 23 L. T. 298 ; 18 W. R. 423. 

4301. Evident intention to confer gift 

— Recital of Indebtedness of testator to legatee.] — 
An erroneous recital in a will of indebtedness on 
the part of testator to a legatee, even though 
accompanied by a direction to pay, will not amount 
to a gift of the supposed debt, in the absence of any 
indication in the will of an intention of bounty in 
respect thereof ; but such intention may be 
implied from the general scope of the will . — Re 
Rowe, Pike v. Hamlyn, [1898] 1 Ch. 153 ; 67 
L. J. Ch. 87 ; 77 L. T. 475 ; 46 W. R. 357 ; 42 
Sol. Jo. 96, C. A. 

Annotation : — Refd. Re Glassington, Glassington v . Follett, 

(1906] 2 Ch. 305. 


4302. Recital as to tenure — Devise of leaseholds 
subject to legacy — Whether gift enlarged.] — 

Testator devised his freehold estate to his widow, 
charged with a legacy to another, & also be- 
queathed to his widow his personal estate. The 
widow, by her will, gave a leasehold estate, jpart 
of the same property, erroneously describing it as 
freehold, to A., subject, in conjunction with the 
freehold premises, to the legacy ; & she devised 
the freehold premises to B., subject, with the 
premises devised to A., to the payment of the 
same legacy : — Held : the fact of testatrix having 
given tho estates to A. & B. respectively, in the 
mistaken supposition that both estates were, 
under the will of original testator, subject to the 
legacy, but which he had charged on the freehold 
only, was no ground for exonerating the estate 
bequeathed to A., for there was no reason to 
presume that testatrix would have apportioned 
her bounty differontly if the mistake had not 
occurred. — W estcott Culliford (1844), 3 Hare, 
265 ; 13 L. J. Ch. 136 ; 8 Jur. 166 ; 67 E. R. 382. 

Annotations : — Mentd. Jones v. How (1850), 14 L. T. O. S. 

604 ; Wilson v. Edon (1853), 22 L. T. O. 8. 128. 

4303. Whether gift excluded — Recital that testa- 
tor not possessed of property.] — Re Maber, 
Armsby v. Maber (1896), 12 T. L. R. 267. 

4304. Recital as to payment of debt — Restriction 
of gift.] — Testator by his will gave a legacy of 
£7,000 upon trust for the benefit of his married 
daughter & her children ; & after reciting that he 
had given a bond for £3,000 for her husband, he 
directed that what should remain due on the bond 
at his death should be paid out of the legacy. By 
a codicil made about twelve months afterwards 
testator recited that he had paid the £3,000 & 
other sums, for which he was bound for the 
husband, to an amount exceeding £5,000, in the 
whole, & directed that, unless that sum at least 
should be repaid previously to his decease, the 
sum of £5,000 should be taken in part payment of 
the £7,000. It was admitted that the husband 
had not repaid £5,000, but disputed whether 
testator had paid so much as £5,000 for the 
husband :—IIeld : the legacy must be reduced 
only by the amount remaining unpaid of sums 
advanced by testator for the daughter’s husband. 
— Re Taylor’s Estate, Tomlin v. Underhay 
(1881), 22 Ch. D. 495 ; 48 L. T. 552, C. A. ; subse- 
quent proceedings (1882), 22 Ch. I). 502, C. A. 

Annotations : — Consd. Re Wood, Ward t>. Wood (1886), 32 

Ch. D. 517 ; Re Hoyle, Hoyle v. Hoyle, [1893] 1 Ch. 84, 

C. A. Apld. Re Kelsey, Woolley v. Kelsey, Kelsey v. 

Kelsey, 11905] 2 Ch. 465. 

B. As to Antecedent Gift . 

4305. Recital of supposed gift — Whether gift 
implied.] — Downing v. Bagnall (1755), Amb. 
App. 818 ; 27 E. R. 516 ; sub nom. Downing (or 
Downes) v. Townsend, Amb. 280. 

Annotation : — Mentd. Seroggs r. Seroggs (1755), Amb. App. 

812. 

4306. .] — A devise to a wife of £600 to 

be paid to W. in full for the purchase of such lands 
“ already stated in part of a jointure to said wife 
for life ” ; the lands were not settled on her ; they 
will not pass by the will, by virtue of these words. 
— Wright v . Wivell (1688), 3 Lev. 259 ; 2 Vent. 
56 ; 83 E. R. 679. 

Annotations : — Refd. Bamfleld v. Popham (1703), Holt, 

K. B. 233 ; Downing v. TowDsend (1755), Amb. 280. 

4307. — — - .] — Devise of lands “ which he 


PART XVI. SECT. 11, SUB-SECT. 

— B. 


* i 


, Of supposed gif 

Whether gift implied .] — Lanoan 
Berg in, [1896] l 1 . r. 331.— ir. 


4305 ii. - .] — Whore there is 

mention by way of recital of an in- 
dependent fact, tho law does not give 
any operation to thut recital, but if 
it be a recital of something supposed 
to have been done by the will itself. 


which was not bo done, then that 
would infer or create an actual devise. 
— A.-G. v. Dillon (1862), 13 I. Ch. R. 
127 ; 14 Ir. Jur. 25L— 1R. 

4306 iii. .] — Law's Trus- 

tees v. GRAY, [1921] S. C. 455.— SCOT, 
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ha* before given to A. ” over to B. on a given event, 
is a devise by implication to A. — Bibin v. Walker 
(1768), Amb. 661 ; 27 E. R. 429. 

Annotation Reid. Darley v. Martin (1853), 13 C. B. 683. 

4308. .] — Adams v. Adams, No. 4298, 

ante . 

4309. .] — Testator gave by will £3,000 

upon trust for A. & her children, & after the 
decease of A., without issue, for the children of B. 
By a codicil of later date testator recited that he 
had by his will given the £3,000 to A. for life, 
with remainder to her children, & afterwards to 
B. for life, with remainder to his children, & 
revoked the will as to £2,000, part of the £3,000, 
from & after the devise to A. & her children, & 
instead of giving the said sum of £2,000 to B. & 
his children bequeathed the same to C. : — Held : 
the erroneous recital in the codical that the £3,000 
was given to B. for life did not amount to a gift 
of a life-estate in the £1,000 which remained 
unrevoked. 

Where you find a recital that a particular person 
is entitled under another instrument, that does not 
in general amount to a gift by the instrument 
which contains the recital, because testator, 
supposing the interest already to exist, cannot 
intend by that instrument to created it ; but where 
testator says in any testamentary instrument that 
he has by that very document made a particular 
gift, there the ct. will lay hold of this as conclusive 
evidence of an intention to confer such bounty, 
& will give to the erroneous recital the effect of an 
actual gift (Page Wood, V.-C .). — Be Smith (1862), 
2 John. & H. 594 ; 70 E. R. 1190. 

Annotations: — Refd. lie Bedson’s Trusts (1885), 28 Ch. D. 

523 ; Re Boden, Bodeu v. Roden, 11907) 1 Oh. 132 ; Re 

Curzon, Martin v. Perry (1912), 56 Sol. Jo. 362. 

4310. .] — Where the construction of a 

devise or bequest contained in a will is ambiguous, 
i-he expression of testator in a codicil as to the way 
in which he understands or construes his own 
words in the will, is conclusive, & must be fol- 
lowed ; but if testator in his codicil recite that in 
his will he lias made a devise or bequest which 
does not in fact there appear, the codicil does not 
by such a recital create that devise or bequest. — 
Be Arnold’s Estate (1863), 33 Beav. 163 ; 9 
E. T. 530 ; 9 Jur. N. S. 1186; 12 W. R. 4 ; 55 
E. R. 329. 

Annotation: — Retd. Richardson r. Power (1865), 19 C. B. 

N. S. 780. 

4311. — -.] — By her will testatrix gave 

£1,000 amongst the children of her niece. By a 
codicil she recited that, she had, by her will, given 
£1,000 to F. B. (a son of her niece), A she declared 
that the said legacy should not be payable until 
twenty-one, with power of maintenance : — Held : 
the erroneous recital constituted no gift, & F. B. 
was only entitled to a share of the £1,000. — 
Mackenzie v. Bradbury (1865), 35 Beav. 017 ; 
6 New Rep. 283 ; 34 E. J. Ch. 627 ; 11 Jur. N. 8. 
650 ; 55 E. R. 1036. 

Annotation: — Refd. Re Hoyle, Hoyle v. Hoyle [1893] 1 

Ch. 84. 

4312. ,]—Farrer v. St. Catharine’s 

College, Cambridge, No. 4697, post . 

4313. ;j — Be Bagot, Paton v. Orme- 

ROD, [1893] 3 Ch. 348 ; 62 L». J. Ch. 1006 ; 69 L. T. 
399 ; 37 Sol. Jo. 730, C. A. 

Annotations: — Coasd. Re Mabor, Armaby v. Maber (1896), 

12 T. L. R. 267. Refd. Hounsell v . Dunning, [1902J 1 

Ch. 512. 

4314. Necessity for absence of refer- 

ence to actual gift.] — Without denying that the 
recital of a gift, as antecedently made, may amount 
to a gift, the ct. ought to see very clearly that 
there is nothing in the will to which the recital 


can refer, before it is turned into a distinct bequest ; 
otherwise an inaccurate testator may be held to 
make a second bequest, when he has only made an 
incorrect reference to the first (Grant, M.R.). — 
Smith v. Fitzgerald (1814), 3 Ves. & B. 2 ; 35 
E. R. 380. 

Annotations : — Refd. Livesay v. Redfern (1836), 2 Y. & C. 

Ex. 90; Sevan v. A.-G. (1863), 4 Gift. 361; Cosby v . 

Millington (1869), 38 L. J. C. P. 373. 

4315. .] — Testatrix gave the 

residue of her property to A., & by a codicil, 
reciting that gift, & that, as life was uncertain, A. 
might be removed before her, she in such case 
appointed B. & C. her residuary legatees. Testa- 
trix made a second codicil, as follows: “ As the 
death of Mrs. W. (the mother of B. & O.) has taken 
place, & as her two children will ultimately become 
my residuary legatees, the £15 she was to have I 
give to Mrs. II.” : — Held : A. was entitled to the 
residue. — Vaughan v. Foakes (1836), 1 Keen, 
58 ; 48 E. R. 228. 

4316 . General reference to dispositions 

— No reference to specific gift.] — Wylie v. Wylie, 
Wylie v. Enoiitn, No. 3962, ante. 

4317. “ Granted 99 construed as 

“agreed to be granted.”] — Milford v. Smith 
(1693X 1 Salk. 225 ; 91 E. R. 199 ; sub nom. 
Smith v. Milford, 4 Mod. Rep. 131 ; sub nom . 
Princeford v. Smith, Comb. 195 ; sub 710 m. 
Winsford v. Smith, 1 Show. 350. 

4318. Mistake as to amount or extent of gift — 
Enlargement of gift.] — Milner v. Milner (1748), 

1 Ves. Sen. 106 ; 27 E. R. 921, L. C. 

Annotations : — Folld. Clark v. Guise (1755), Belt's Sup. 425. 

Refd. Hart, v. Tulk (1852), 2 De G. M. & G. 300; Re 

Segelcke, Ziegler v. Nicol, [1906] 2 Ch. 301. 

4319. .] — Testator, reciting the 

amount of a debt he owed A. according to his own 
computation of it, directs such amount to be paid 
out of iiis real & personal estate ; & bequeaths an 
annuity to A. for life, out of his real <te personal 
estate. Such creditor may enjoy the annuity, & 
be at liberty to dispute testator’s calculation of 
the debt. — Clark v . Guise (1755), 2 Ves. Sen. 
617 ; 28 E. R. 393. 

4320. .] — Testator by his will gave to 

his son a legacy of £3,000, & by a codicil a legacy of 
£4,000, in addition to the legacy of £2,000 given 
by his will i—Hcld : the son was entitled to the 
legacy of £3,000 in addition to the legacy of 
£4,000. — Gordon v. Hoffmann (1834), 7 Sim. 29 ; 
58 E. R. 748. 

Annotation : — Consd. Mann v. Fuller (1854), Kay, 624. 

4321. -- — - — — .] — By a codicil, testator gave 
to A. B. “ £500, in addition to £1,500 which he 
had before bequeathed to him.” Testator had 
previously bequeat hed two legacies only of £500 
& £500 each : — Held : by implication, the legatee 
was entitled to £2,000. — Jordan v. Fortescue 
(1847), 10 Beav. 259 ; 16 L. J. Ch. 332 ; 9 E. T. 
O. S. 290 ; 1 1 Jur. 549 ; 50 E. R. 582. 

Annotations : — Distd. Re Smith (1862), 2 John. & H. 594. 

Folld. Farrer r. St. Cathariue’H College, Cambridge (1873), 

L. R. 16 Eq. 19; Re Yates, Singleton v. Povah (1922). 1 28 

L. T. 619. 

4322. .] — Testatrix by will gave to 

A. B. an annuity of £40, contingent on a certain 
event. She then gave A. B. a legacy of £30. By 
a codicil testatrix said, “ & I increase the immediate 
annuity of £30 left by my will to ” A. B. “to an 
annuity of £50 ” : — Held : A. B. took an annuity 
of £50 in addition to the contingent annuity of 
£40. — Ives v. Dodgson (1870), L. R. 9 Eq. 401 ; 
39 L. J. Ch. 693 ; 23 L. T. 215. 

4323. .] — Where testator by a codicil 

to his will said that he added a further £8,000 to 
the £3,000 already bequeathed to A. by his will, 
& in fact he had only bequeathed £2,000 to A. by 
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Sect, 11. — Effect of recitals: Sub-sect. 2, B, ; sub - 
sect. 3. Sect. 12 : Sub-sects . 1 2.] 

his will : — Held : A. took a total legacy of £11,000. 
— Be Yates, Singleton v. Povah (1922), 128 
L. T. 619 ; 66 Sol. Jo. 623. 

4324. Restriction of gift.] — Testator, by 

his will, made in the year 1820, gave & bequeathed 
to his daughter Mary, her exors., administrators, 
& assigns, certain leaseholds, for life ; &, from & 
after her decease, he gave & bequeathed the same 
“ unto <fc amongst the lawful issue of his said 
daughter Mary, equally, share & share alike, with 
benefit of survivorship ; &, in default of such 

issue, he gave & bequeathed the same unto his son 
George, for his natural life, &, after his decease, 
to his children equally, share & share alike, with 
the benefit of survivorship.” He afterwards 
made a codicil, which contained a recital that he 
had by his will given & bequeathed the leaseholds 
to his son George “ after the decease of his daughter 
Mary, & in default of her leaving lawful issue,” & 
then went on to provide, that, in the event of his 
son not indemnifying his estate from a liability 
testator had incmTed on his account, all the 
bequests to his son (but so far as concerned the 
son only) should be revoked : — Held : interpreting 
the will by the codicil, the gift over in the former, 
“ in default of such issue,” being capable of im- 
porting a bequest over on failure of issue living at 
the death, it must be inferred from the latter that 
testator employed it in that sense, inasmuch as 
in the codicil he referred to it as if it were a gift 
over in default of his daughter’s leaving issue, 
which, as regards personalty, is tantamount to a 
gift over on failure of issue living at the death ; 
&, consequently, that, assuming the limitation in 
the will, if it stood alone, would have conferred 
an absolute interest on the daughter, upon the 
true construction of the will & codicil taken 
together, such gift was subject to a good executory 
bequest over in favour of the children of testator’s 
son. — Darley v . Martin (1863), 13 O. B. 683 ; 
22 L. J. 0. P. 249 5 17 Jur. 1125 ; 1 C. L. K. 729 ; 
138 E. K. 1368. 

Annotations : — Consd. Cosby v. Millington (1869), 38 L. J. 
C. P. 373, Ex. Ch. Rem. Bamford v. Chadwick (ISM), 

2 C. L. R. 1 7 T> 7 ; Re Wynch Trusts, Ex p. Wynch (1854), 5 
De G. M. & G. 188 ; Re Venn, Lindon r. Ingram, H904] 

2 Ch. 52 ; Ormond Investment Co. v. Betts, [19281 A. C. 143. 

4325. .] — Testator directed his debts 

to be paid, “ including a debt of £300 owing from 
me to my daughter.” He owed his daughter 
£150 only : — Held : that she was not entitled to 
receive more than the £150. — Wilson v. Morley 
(1877), 5 Ch. I). 776 ; 46 L. J. Ch. 790 ; 36 L. T. 
731 ; 25 W. B. 690. 

Annotations: — Reid. Re Dyke, Dyke v. Dyke (1881), 44 
it, T. 568 ; Re Rowe, Pike v. Hamlyn, [1898] 1 Ch. 153. 

4326. — .] —Testator by his will gave his 

daughter (in events which happened) an estate 
tail in his real property & an absolute estate in 
his personal property. By a codicil, after reciting 
that his daughter would take an estate for life in 
his property, with remainder to her issue, he 
directed that the life estate should be for her 
separate use, that she should have a power of 
appointing a life estate to any husband who should 
survive her, & that if she should have more than 
one son, & her eldest son should inherit property 
from other sources of a certain value, then her 
second son should succeed to the property given 
by the will, with certain gifts over : — Held : the 
estates given by the will were modified by the 
codicil, & the daughter was entitled to a life estate 


only in the real & personal property of testator, 
with remainder by implication to her eldest son 
absolutely subject to the appointment by her of a 
life estate in favour of a husband, & to a shifting 
use in favour of a second son. — Re Margitson, 
Haggard v. Haggard (1882), 48 L. T. 172 ; 31 
W. R. 257, C. A. 

4327. .]— Nick all v, Fawkes (1905), 

50 Sol. Jo. 120. 

4328. Diminution of gift.] — Testator gave 

“ the interest of £2,000 to G. S., & at his death to 
his children,” & in a subsequent part of the will 
“the sum of £1,000 to G. S., in addition to the 
£1,000 before mentioned”: — Held: tho first 
legacy was not reduced by the erroneous allusion 
to its amount in the second legacy ; & tho latter 
legacy of £1,000 was an absolute gift to G. S. of 
that sum. — Mann v. Fuller (1854), Kay, 624 ; 2 
Eq. Rep. 1085 ; 23 L. J. Ch. 543 ; 24 L. T. O. S. 
34 ; 2 W. R. 510 ; 69 E. R. 265. 

Annotation : — Refd. Re Joseph, Pain v. Joseph, [1908] 2 
Ch. 507. 

Sub-sect. 3.— Explanation by Recitals. 

4329. Whether recital explanatory — Of operative 
part of will.] — Testator, by his will, reciting that 
he w r as seised of divers freehold messuages, & of 
certain copyhold lands in the parish <fc manor of 
I., all which freehold & copyhold lands were 
subject to a mtge. to S. R., devised all A every 
his said freehold «fc copyhold messuages, etc., to 

B. P., & W. A., their heirs, upon trust, for 
certain purposes declared in his will ; Ac he gave 
all the rest of his freehold, copyhold, & leasehold 
estates, Ac all his personalty, to his son 8. P. 
Testator, at the time of making liis wall, Ac at the 
time of his death, w r as also seised in fee of twenty- 
one acres of land, in I., lying separate from, & 
unconnected with, the lands mortgaged to 8. R., 

Ac not included in that mtge. ; as w r ell as of lease- 
hold estates elsewhere: — Held: the tw r enty-one 
acres, not comprised in the mtge., passed to 
testator’s son, 8. P., under the residuary clause. — 
Pullin v, Pulltn (1825), 3 Bing. 47 ; 10 Moore, 

C. P. 464 ; 3 L. .1. 0. 8. C. P. 193 ; 130 E. R. 431. 

4330. Where operative words clear.] — 

Friend v. Bouchier (1685), 3 Mod. Rep. 81 ; 1 
Eq. Gas. Abr. 184 ; 8kin. 240 ; Poll. 657 ; 2 8how. 
405 ; 87 E. R. 52. 

4331. .] — Be Arnolds’ Estate, 

No. 4310, ante, 

— - -■■.] — If the operative part 

of an instrument- is clearly large enough to em- 
brace two classes of objects its effect is not to be 
cut down because the previous recital does not 
refer to both those classes. — 8avile v. Kinnaird 
(1865), 11 L. T. 687 ; 11 Jur. N. 8. 195 ; 13 W. R. 
308. 

4333. Recital in codicil.] — Darley v, 

Martin, No. 4324, ante. 

4334. — .] — In construing a will con- 

taining an ambiguity the ct. may, for the purpose 
of explanation, refer to a recital m a codicil, unless 
it be obviously erroneous.— He Venn. Lindon v. 
Ingram, [1904] 2 Ch. 52 ; 73 L. ,1. Ch. 507 ; 90 
L. T. 502 ; 52 W. R. 603. 


8ect. 12.— INCONSISTENT DISPOSITIONS. 

Sub-sect. 1. — General Rule. 

4335. Last disposition prevails.] — If there had 
been any repugnancy in the will, the last part 


PART XVI. SECT. 12, SUB-SECT. 1. 

4335 i. Last disposition prevails .] — Briant v. Edrick (1870), 1 V. L. R. 35. — AUS. 

* 4335 ii. .] — The rule that where two clauses in a will are repugnant Sc incapable of reconciliation the later 

prevail applies to inconsistent residuary clauses. — Re Nolan (1917), 40 O. L. R. 355. — CAN. 
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should have destroyed the first (per Cun.)* — P ara- 
mour v. Yardley (1579), 2 Plowd. 539 ; 75 E. R. 
794. 

Annotations : — Consd. Fisher v. Wig* (1700), 1 Ld. Raym. 
622 ; Ulriohu. Litchfield (1742), 2 Atk. 372. Reid. Bredon's 
Case (1597), 1 Co. Hep. 67 b ; Manning's Case (1609), 8 
Co. Rep. 94 b ; Roberts v. Roberts (1613), 2 Bulst. 123 ; 
Blainford v. Blamford (1015), 3 Bulst 98 ; Thurman v. 
Cooper (1618), Poph. 138; Howard v. Norfolk (1681), 
3 (fas. in Ch. 14 ; Hitchins d. Noswortby v. Basset 
(1688), 1 Show. 537 ; Idle v. Cooke (1705), 2 Ld. Raym. 
1144 ; Darbison d. Long v. Beaumont (1713), Fortes. Rep. 
18 ; Young v. Holmes (1717), 1 Stra. 70 ; Doe d. Saye v. 
Guy (1802), 3 East, 120 ; Doe d. Hayes v. Sturges (1 816), 
7 Taunt. 217 ; Sherratt v. Bentley (1834), 2 My. & K. 
149 : Newlands v. Palmer (1849), 13 L. T. O. S. 116. 
Mentd. Cheny & Smith's Case (1590), 1 Leon. 215 ; 
Boroughe’s Case (1596), 4 Co. Rep. 72 b. 

4 . 330 . .] — A. by will directs £1 ,000 to be laid 

out in her funeral A raised out of her plate A jewels, 
A then gives the rest of her goods A chattels to her 
exors., A in another clause gives her exors. £100 
apiece for their trouble, A after debts A legacies 
paid, gives all the rest of her personal estate to the 
children of B. Decreed the whole surplus to the 
children. — Fane v. Fane (1681), 1 Vein. 30; 23 
E. R. 284, L. C. 

Annotations : — Apld. Ulrich v . Litchfield (1742), 2 Atk. 372. 
Refd. Petit v. Smith (1695), 1 P. Wm 7 ; Harris v. 
Lincoln (Bishop) (1723), 2 P. Wins, 135. 

4337 . „ — Ujjuch v. Litchfield, No. 4642, 
post. 

4338 . .] — Sims v. Doughty, No. 4272, ante. 

4339. .] — If two parts of a will are totally 

inconsistent A cannot possibly be reconciled, the 
proper rule ... is that the latter shall prevail 
(Grant, M.R.). — Const antink v. Constantine 
(1801), (5 Ves. 100 ; 31 E. R. 958. 

Annotation Consd. Sherratt v. Bentley (1834), 2 My. & 
R. 149. 

434-0. .] — Devise in trust- to pay unto, or 

else to permit A suffer testator’s niece to receive 
the rents: — Held: the legal estate was executed 
in the niece, because the words “ to permit ” came 
last, A in a deed the first, in a will the last- words 
prevail. — Doe d. Leicester v. Biggs (1809), 2 
Taunt. 109 ; 127 E. R, 1017. 

Annotations : — Apld. Sherratt r. Bentley (1834), 2 My. & K. 
149. Expld. White v. Parker (1835). 1 Bing. N. C. 573. 
Consd. Morrall v. Sutton (1845), 1 Ph. 533. Distd. He 
Tanqucray-Willaume & Landau (1882), 20 Ch. D. 465. 
Refd. Tenny d. Gibbs v. Moody (1825), 3 Bing. 3 ; Doe d. 
Gratex r. Homfray (1837). 6 Ad. & El. 206; Baker v. 
White (1875), L. R. 20 Eq. 166 ; lie Allaop & Joy’s Con- 
tract (18891, 61 L. T. 213 ; He Lushmar, Moody v. Penfold, 
[1891] 1 Ch. 258 ; He Brooke, Brooke v. Brooke, [1894] 1 
Oh. 43 ; lie Adams Sc Perry’s Contract, [1899] 1 Oh. 554. 

4341. .] — The rule of law in favour of pre- 

ferring the latter to the former of two dispositions 
in a will dealing differently with the same subject 
is applied only after the failure of every endeavour 
to give such a reasonable construction to the entire 
dispositions as will render every part of them 
operative. 

There were two inconsistent clauses in a will. 
By the former the surplus rents of testator’s real 
estates, after maintenance of the person entitled 
to the possession until twenty-five, were added to 


the residue of the personal estate. By the latter 
the surplus rents, after maintenance of such person 
until twenty-one, provided his attaining twenty- 
one happened within the legal limit of time, were 
settled upon the same trusts as the realty. 
Testator then by a codicil reciting the former 
clause directed that the person entitled to the 
possession of the estate should be let into the 
receipt of the rents A profits at twenty-one : — 
Held : as the codicil merely alTected the surplus 
rents between the ages of twenty-one & twenty-five, 
A- as in other respects the latter of the two clauses 
in the will was more probably consistent with 
testator’s intentions, the latter clause should 
prevail against the former, notwithstanding the 
express recognition of the former clause by the 
codicil. — Shipperdson v. Tower (1842), 1 Y. A 
C. Ch. Cas. 441 ; 0 Jur. 058 ; 62 E. R. 961. 

Annotations : — Refd. Newman r. Lade (1842), 1 Y. & C. Cb. 

Cas. 680 ; lie Trenchard, Trenchard v. Trenchard, [1905] 

1 Ch. 82. 

4342. .] — Testator directed his debts to be 

paid out of his personal estate, A, in a subsequent 
clause, out of a mixed fund composed of realty A 
personalty : — Held : on the context, the latter 
direction prevailed. — IIopkinson v. Elias (1846), 
10 Beav. 109 ; 10 L. J. Ch. 59 ; 8 L. T. O. 8. 490 ; 
50 E. R. 547. 

Annotation: — Refd. Simmons v. Rose (1856), 6 I)e G. M. A 

G. 411. 

4343. .] — Sherratt v. Bentley, No. 4273, 

ante. 

4344 . .] — jf there be a repugnancy, the 

first words in a deed, A the last in a will, shall 
prevail (Tindal, C.J.). — White v. Parker (1836), 
1 Bing. N. C. 573 ; 1 Hodg. 112 ; 1 Scott, 542 ; 
4 L. .1. C. P. 178 ; 131 E. R. 1237. 

Annotations : — Refd. Barker v. Greenwood (1 838), 4 M. & W. 

421 ; Adams v. Adams (1845), 9 Jur. 300 ; He Brooke, 

Brooke v. Dickson, [1923] 1 Ch. 360. 

4345. ,] — n e Bywater, Bywater v. 

Clarke, No. 4274. ante. 

4346. .] — Prawle v. Winter (1919), 148 

L. T. Jo. 214, H. L. 


Sub-sect. 2. — Limits to Bulk. 

4347. Duty of court to attempt to reconcile 
inconsistent conditions.] — It has long since been 
decided, A is now firmly established as a principle, 
that, if there be two clauses in a will wholly in- 
consistent with one another, the latter must in 
general prevail ; but the ct., where they can, must 
so construe them as to make both available A 
reconcilable with each other (Lord Best, C.J.).— 
Press v. Parker (1825), 2 Bing. 456 ; 10 Moore, 
O. P. 158 ; 3 L. J. O. S. C. P. 96 ; 130 E. R. 382. 

Annotations : — Mentd. Pager. Chuck (1825), 10 Moore, C. P. 

264 ; Polden v. Bastard (1863), 4 B. & 8. 258. 

4348. — — .] — Shipperdson v. Tower, No. 4341, 
ante. 


4386 ill. .] — McMillan v. Mc- 

Millan, 27 A. R. 209. — CAN. 

4335 iv. .1 —He Pink (1902), 23 

C. L. T. 16 ; 4 O. L. R. 718 ; 1 O. W. U. 
772.— CAN. 

4335 v. .] — Jlr Clark '8 Estate 

(1885), 18 N. S. R. (6 R. A G.) 96 ; 6 
C. L. T. 143.— CAN. 

4336 vl. ■.] — If there is an express 

contradiction between two clauses in a 
will, the second clause must take effect 
over the first oue. — He Dion (1913), 24 
W. L. R. 701 ; 4 W. W. R. 942.— CAN. 

4336 vil. .] — Where a testa- 
mentary gift is modified by a subse- 
quent clause in the will, or is in conflict 
therewith, the latter clause controls. — 


He Eaton Estate (1922), 49 N. B. R. 
193.— CAN. 

4335 vlii. .] — Where two clauses 

in a will arc con trad ict-ory & incon- 
sistent, the latter primA facie prevails. 
— Re Swayzie (1912), 21 O. W. R. 95 ; 
3 O. W. N. 621 ; 3 1). L. R. 631- 
CAN. 

4335 ix. .] — Re Fingland Es- 

tates, [1920] 1 W. W. R. 473.— CAN. 

4335 x. .] — V. after giving many 

pecuniary Sc some Rpeciflo bequests, 
proceeded : “ The remainder of my 

property I leave to my sister, S., 
then after a fow legacies, “ I appoint 
my two sisters S. & G. my oxtrixes. & 
residuary legatees of this my last will " : 
— Held : the gift of the remainder of 


her property to S. was not revoked Sc 
the appointment of S. A G. residuary 
legatees only gave them any legacies 
which had lapsed. — Re Jessop (1859), 
11 I. Ch. R. 424.— IR. 

4335 xi. . ] — Re McCaul, McCaul 

v. Mason, 27 N. Z. L. R. 65. — N.Z. 

4335 xii. .] — Hargrave’s Trus- 
tees V. SCHOFIELD (1900), 3 F. (Ot. 
of Sess.) 14 ; 38 Sc. L. R. 9 ; 8 S. L. T. 
201.— SCOT. 

k. Rule in Rcnnan Dutch law.] — 
The rule of construction of English 
Law that where two portions of a will 
are conflicting the latter shall prevail 
is not a principle of Roman Dutch Law. 
— Snyders r. Snyders, [1923J C. P. D. 
204. ——8. AF 
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Sect. 12. — Inconsistent dispositions : Sub -sect. 2. 

Sect. 1 3 : Sub-sect. 1 . ] 

4349. .] — In construing a will, if two 

passages in it are directly opposed to each other, 
the latter will prevail ; but where there is a mere 
inconsistency, the ct. will endeavour to discover, 
from the whole, the real meaning of testator, A, 
if possible, reconcile all its parts. — Brocklebank 
v. Johnson (1855), 20 Beav. 205 ; 24 L. J. Cli. 
605 ; 25 L. T. O. S. 50 ; 1 Jur. N. S. 318 ; 3 W. R. 
341 ; 52 E. R. 581. 

4350. Gifts of same subject-matter to different 
persons.] — A devise to H. of an entire farm in the 
occupation of B., which included a small parcel 
of marsh land, not to be dismembered by a subse- 
quent devise in the same will of all testatrix’s 
marsh lands to M., she having a large estate in 
marsh lands besides, which was let to a separate 
tenant. — Holdfast d. Hitchcock v. Pardok 
(1775), 2 Wm. Bl. 975 ; 90 E. R. 575. 

Annotation : — Reid. Utterton v. RobiDS (1834), 1 Ad. & El. 

423. 

4351 . Express gift in remainder — Subsequent 

general devise.] — Testator, being seised of freehold 
A copyhold property, made his will, ordering, 
first, that his debts should bo paid, A then devising 
to his wife, for her life, his dwelling-house, croft A 
garden, part of the freehold, with remainder over. 
The will then proceeded : Also I give, etc., unto 
my said wife, her heirs A assigns for ever, all my 
real A personal estate whatsoever, & wheresoever 
unto me belonging, both freehold & copyhold, 
A now surrendered to the uses of my will, A to 
have the same at my decease ; but, if my personal 
estate should not be sufficient to discharge my 
debts, then I charge my copyhold estate with the 
payment of the same ; A he appointed his wife 
A others exors. : — Held : the latter clause of the 
will did not revoke the former, but gave the w T ife, 
in addition to her life estate in the freehold house, 
croft A garden, an estate in fee in the copyhold 
A the other freehold property, leaving untouched 
the remainder created by the first clause.— Roe 
d. Snapk v. Nevill (1848), 11 Q. B. 400; 110 
E. R. 551 ; sub nom. Doe d. Snapk v. Nevell, 
17 L. J. Q. B. 119 ; 10 L. T. O. S. 391 ; 12 .Tur. 
181. 

4352. Construed as joint tenancy.] — A 

devise of the same land to A. for life, A by the same 
will to B. for life, or to A. in fee, A then to B. in 
fee, creates a joint tenancy. — Anon. (1582), (Jro. 
Eliz. 9 ; 78 E. R. 275. 

4353. .] — Chamberlain’s Case (1011 ), 

Lane, 117; 145 E. R. 340. 

4354. Or tenancy In common.] — 

Where a. man gives a farm in D. to A. A his heirs 
in one part of his will A in another to B. A his 
heirs, it is now’ construed either as a joint tenancy 
or tenancy in common according to the limitation. 

- — Ridout v. Pain (1747), 3 Atk. 480 ; 1 Ves. Sen. 
10 ; 20 E. R. 1080, L. 0. 

Annotations : — Apld. Hogan d. Wallis v . Jackson (1 775), 1 
Cowp. 299. Consd. Sherratt v. Bentley (1834), 2 My. & 
K. 149. Reid. Doe d. Booley v. Roberts (1840), 11 Ad. & 
El. 1000. Mentd. Campbell v. Twomlow (1814), 1 Price, 
81. 

4355. Construed as gifts in succession.] — 

Testator devised as follows : “I devise A bequeath 


to my dear mother, M., the wife of R., all my real 
A personal estate, etc. ; A, knowing that what I 
give, devise, & bequeath to my said mother will 
become the property of her husband, my kind 
stop-father, R., I therefore declare the intention 
of this my will to bo, that the said R., being my 
dear mother’s husband, A a kind step-father to 
me, shall hold A enjoy all my said real A personal 
estate A property of every sort A kind, to him, 
his heirs, etc., for ever, to be absolutely at his free 
will A disposal ; provided that he does not at any 
time dispose of any portion of my said property 
to any or either of my late father, T.’s, family, who 
have lately treated me so unkindly.” It was held 
that the mother took an estate for life in the 
realty, A R., the step-father, a remainder in fee. 
On appeal : — Held : whatever was the nature of 
the interest taken by the mother, R. took an 
estate in fee. — G ravenor v. Watkins (1871), 
L. R. 6 C. P. 500 ; 40 L. J. C. P. 220 ; 24 L. T. 
802 ; 19 W. R. 978, Ex. Ch. 

4356 . .] — Testator bequeathed cert ain 

specified goods A all other his personal estate to 
his wife, A after devising his real estate to his wife 
for life, with divers limitations over, bo be- 
queathed the residue of his personal estate in trust 
for his children or their issue, A in default for his 
brothers A sisters A their issue as therein men- 
tioned : — Held : having regard also to the general 
scope of the will the wife took only a life interest- 
in the personal estate . — Re Bagshaw’r Trusts 
(1877), 40 L. J. Ch. 507 ; 30 L. T. 749 ; 25 W. R. 
059, C. A. 

Annotation : — Apld. In the Estate of Lap ton, T1905] P. 321. 

4357. Conflicting dispositions of same subject- 
matter.] — Testator gave tw T o houses to trustees, 
in trust, to pay the rents, etc., to his wife during 
wddowhood, A afterwards “ to the use A- behoof of 
all A every of my child or children by my wife, 
equally to be divided between them, share A share 
alike, A the lawful issue of their, or her, or his 
bodies or body, for ever.” In a subsequent 
clause, he said, “ I give, devise, A bequeath unto 
my daughter Frances James, the sum of £300, 
when she attains twenty-one, A the house where 
she now lives, after the decease of her mother, or 
the day of her marriage. Also, I give, devise, A 
bequeath unto my daughter Rachel James, the 
sum of £300, when she attains twenty-one, A the 
house now in the occupation of David Davies, 
after the decease of her mother, or the day of her 
intermarriage.” The two houses mentioned in 
the second clause, were the same as the tw T o first 
spoken of. Testator never had more than the 
two children named above : — Held : upon the 
construction of this will, that upon the death of 
the mother, the daughters became tenants for life 
in possession of these houses respectively, with 
immediate remainder to themselves as tenants in 
common in tail. 

If we can make the clauses of the will consistent, 
we are bound to do so. Now, we are enabled to 
do so, by giving first a life estate to each daughter, 
with a remainder to them as tenants in common in 
tail (Parke, B.). — Doe d. Amlot v. Davies 
(1839), 4 M. A W. 599 ; 1 Horn A IT. 439 ; 8 
L. J. Ex. 74 ; 150 E. R. 1560. 


PART XVI. SECT. 12. SUB-SECT. 2. 

4354 i. Gifts of same subject-matter to 
different 'persons— Construed as joint- 
tenancy — Or tenancy in common .] — 
L’Estrange v. L 'Estrange, [1902] 1 
I. R. 372.— IR. 

1. Whether intention of testator pre- 
vails. ] — When a direct ion contains 
words which are apparently incon- 
sistent with provisions elsewhere clearly 


expressed in the will, bat are not 
sufficiently clear to control them, the 
cfc. should either discard the words, or, 
if possible, modify them in such a way 
as to carry out the intention of testator 
as revealed by the whole of the will. — 
Smidmore v. Smidmore (1905), 3 

C. L. R. 344.— AUS. 

m. .] — Re Carson Estate, 

[1921] 2 W. W. R. 273.— CAN. 


n. — j — jf particular expressions 
in a will are inconsistent with the 
main purpose A intontion of testator 
as gathered from the whole will, such 
expressions must be discarded or 
modified. — T ones v . Crockett, 25 
N. Z. L. R. 672.— N.Z. 

o. Intestacy should be avoided.] — 
Though it is a well-settled rule that, 
of two irreconcilable provisions or 



Part XVI. — Construction. 
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4358. Two residuary dispositions in same will — 
First disposition prevails.] — Testator bequeathed 
his residue in trust for his sisters & their issue, & 
he afterwards, by the same instrument, appointed 
his wife “ his residuary legatee ” : — Hem : the 
latter clause did not revoke the former. — Davis 
v. Bennett (1861), as reported in 30 Beav. 226 ; 
54 E. R. 875 ; on appeal (1862), 4 De G. F. & J. 
327 * 

Annotations : — Apld. Bristow t\ Masefield (1882), 52 L. J. Ch. 

27. Reid. Kekewich v. Barker (1903), 88 L. T. 130 ; lie 

Coulden, Coulden v. Coulden, [1908) 1 Ch. 320. 

4359. ,] — A residuary bequest follow- 

ing upon a gift of the remainder of a testator’s 
estate does not operate to defeat the gift of the 
remainder, the word “ residue ” meaning anything 
or nothing, as the event may prove. 

Where, therefore, testator gave the remainder 
of his property to three legatees after satisfying 
thereout certain legacies A annuities, A made his 
son legatee of the residue, the respective amounts 
answering respectively the annuities for the lives 
of the annuitants, went to the legatees in remainder 
& not to the residuary legatee upon the respective 
deaths of the several annuitants. — Kilvington v. 
Parker (1872), 21 W. R. 121. 

Annotation Apld. Bristow v. Masefield (1882), 52 L. J. Ch. 

4360. .] — Testator gave his residue 

upon exhaustive trusts for his daughters, sons, 
<fc a granddaughter in unequal shares, & made a 
second residuary gift in favour of the same persons 
in equal shares : — Held : the first gift must 
prevail. — B ristow v. Masefield (1882), 52 L. J. 
Oh. 27 ; 31 W. R. 88. 

4361. — - — - — .] — Testator, using a printed 
form of a will with blank spaces, wrote in one of 
the spaces that he bequeathed all his real A 
personal estate, with two specific exceptions, to 
A. This was followed, after an interval in blank, 
by the printed words “ all & every my household 
furniture, linen, books, etc., A ali A every other 
my estate A effects whatsoever A wheresoever, 
both real A personal, whether in possession, 
reversion, remainder, or expectancy to,” after 
which words testator inserted in writing the names 
of four legatees “ for their own use A benefit 
absolutely ” : — Held : the first residuary gift to 
A. was not revoked by the second residuary gift. — 
Re Spencer, Hart v. Manston (1880), 54 L. T. 
597 ; 34 W. R. 527. 

4362. — — .]- — Testator by his will ap- 

pointed II. his exor., then gave pecuniary legacies 
to sixteen persons, including II., bequeathed his 
watch to a nephew T , A then directed that “ the 
remainder of ” his “ property ” should “ pass as 
follow's, viz., to be divided amongst ” certain 
named persons in defined shares. The will con- 
cluded as follows : “ A I appoint my exor. my 

residuary legatee.” Two of the legacies lapsed by 
death of legatees in testator’s lifetime : — Held : 
the lapsed legacies fell into the first residue, A did 


not go to H. — Re Isaac, Harrison Isaac, 
[1905] 1 Ch. 427 ; 74 L. J. Ch. 277 ; 92 L. T. 227. 

4363. Intention of testator clegr — Subsequent 
words of doubtful import.] — Hillersdon v. Lowe, 
No. 3749, ante. 

4364. To be inferred safely from context.] — 

Morrall v . Sutton, No. 3610, ante. 

4365. Express prior disposition — Subse- 

quent disposition only by implication.] — The rule 
that where there are two inconsistent clauses in a 
will the later clause revokes the prior one, does not 
apply where the prior gift is express A the revoca- 
tion is only by necessary implication. — K err v. 
Clinton (Baroness) (1869), L. R. 8 Eq. 462 ; 17 
W. R. 980. 


Sect. 13.— UNCERTAINTY. 

Sub-sect. 1. — In General. 

4366. General rule.] — A disposition cannot be 
avoided for uncertainty, if the ct. can arrive at a 
reasonable degree of certainty (Turner, V.-C.). — 
Adams v. Jones (1852), 9 Hare, 485 ; 21 L. J. Ch. 
352 ; 18 L. T. O. S. 326 ; 16 Jur. 159 ; 68 E. R. 
602. 

Annotations : — Refd. Bernasconi v. Atkinson (1853), 10 
Haro, 345: Gillett v. Gane (1870), L. R. 10 Eq. 29: 
Charter v. Charter (1874), L. R. 7 H. L. 364 

4367. .] — If in a w r ill there be found a 

consistent scheme provided by testator for the 
distribution of his property, anything doubtful 
in the language which he had used must be con- 
strued so as to make it consistent with the general 
scheme of the will (Stuart, V.-C.). — Cradock v. 
Cradock (1858), 32 L. T. O. S. 48 ; 4 Jur. N. S. 
626 ; 6 W. R. 710. 

Annotations : — Folld. Honywood v. Ilonywooil (1903), 4 8 
Sol. Jo. 14. Apld. lie Harcourt, Fitzwilliam v. Portman, 
[1920] 1 Ch. 492. Refd. Allgood v. Blako (1872), L. K. 7 
Kxcb. 339. 

4368. Bequest to one of a class — First of 
class entitled.] — Bate v. Amherst A Norton 
(1063), T. Raym. 82 ; 1 Eq. Cas. Abr. 212 ; 83 
E. R, 45. 

Annotations : — Refd. Skelton r. Bkle (1665), O. Bridg. 390 ; 
Luddington v. Kime (1697), 1 Ld. Raym. 203 ; Scatter- 
good v. Edge (1699), 12 Mod. Hop. 278 : Gore v. Gore 
(1733), Kel. W. 254 ; Doe d. Winter, Doe d. Viney, Doe d. 
Slade v. Perratt (1843), 6 Man. & G. 314. 

4369. To child living at testator’s death — 

Several such children living.] — Pit v. Pidgeon 
(1677), 1 Cas. in Ch. 301 ; 22 E. R. 811, L. C. 
Annotation : — Refd. Hatton t\ Hooley (1773), Lofft, 122. 

4370. Devise to “ one child ” of several 

named persons — Child born after testator’s death.] — 
Testator devised a freehold estate to A. for life, 
A after his death he devised the same to be equally 
divided into four parts, between one child of A., 
one child of B., one child of C., A one child of I). 
for them to receive the rents A divide the money 
between them ; A it was his desire that his estate 
should never be sold out of the family ; A pro- 
vided A., B., C. A D. should never have any lawful 


expressions In a will, the latter is to be 
preferred to the former, yet when they 
occur In the same sentence, & the pre- 
ferring of the latter to the former would 
cause an Intestacy of part of tostator’B 
property, if tho former prevents an 
intestacy it Is to be preferred. — Piter 
v. Piper, 5 N. Z. L. R. 135 (S. C.).— 
N.Z. 

PART XVI. SRCT. 13, SUB-SECT. 1. 

p. Forfeiture in event of devisees 
" making provision ” for testator's 
daughters — Whether clause void for 
uncertainty. ] — Testator devised his real 
estate to trustees on trust for his three 
sons 8c directed that should any of ills 
said sons “ make provision for either 

J. — VOL. XLIV. 


or both of my daughters U. & C. out 
of anj' benefit he or they may derive 
under this my will " such son should 
forfeit his share to the others Held : 
the forfeiture clause was invalid for 
uncertainty, tho term “ make pro- 
vision ” being too indefinite & vaguo 
to be attributed a definite meaning. — 
He Hamilton, Brett v. Hamilton 
(1909), 9 S. R. N. S. W. 223 ; 26 

N. S. W. W. N. 32.— AUS. 

q. Gift to wife & on her death 
“ wh aiever then remains ” to children — 
Gift to children void for uncertainty .] — 
Wright v. Wright, [1913] V. L. R. 
358. — AUS 

r. Devise of property not owned by 
testator .] — Testator devised to certain 


parties “ the 18 acres, more or less, 
that was deeded to mo by the late 
H., reference being had to the said 
deed for description. ** A deed con- 
voying that quantity of land to 
testator was proved, but be bad sold it 
long before making his will. Ho held, 
however, at tho date of his will about 
21 acres, under another deod from B., 
which he usually called eighteen acres, 
& which was the subject of dispute in 
tho action : — Held : the devise was 
void for uncertainty. — Buchner t*. 
Buchner, 6 C. P. 314. — CAN. 

t. Gift to any niece or female 
relative of A., provided she marries a 
person named B.] — Testator left all his 
property upon trust for A. for life, & 

R R 
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2, A. 

children, testator’s desire was that their parts 
should go to their next of kin. At the time of 
making the will & of the death of testator, B. only 
had a cnild, namely, a daughter, but after testator’s 
death B. had a son. At the death of A. there were 
children, both sons & daughters, of A., 0. & D. : — 
Held : the gift to “ one child ’* was not void for 
uncertainty. — Powell v . Davies (1839), 1 Beav. 
632 ; 3 Jur. 839 ; 48 E. R. 1047. 

4371. Amount of gift stated in alternative — 
Larger amount presumed intended.] — (1) Where 
3 or £400 per annum is directed to be purchased, 
the ct. will take it in the largest sense, & construe 
it to be £400 per annum . 

(2) In marriage aits, the children are con- 
sidered as purchasers ; but in the case of a will 
. . . where testator expresses his intent to give 
an estate tail, a ct. of equity ought not to abridge 
the bounty directed by testator (Lord Cowper, 
0.). — Seale v. Seale (1715), 1 P. Wms. 290 ; 
Gilb. Ch. 105 ; Prec. Oh. 421 ; 24 E. R. 393, L. 0. 

Annotations: — As to (1) Refd, Haggar v. Neatby (1854). 
Kay. 379. As to (2) Refd. Lyon v. Mitchell (1816), 1 
Madd. 467 ; Parker v. Bolton (1835), 5 L. J. Ch. 98. 
Generally , Refd. Re Price, [1928] Ch. 579. 

4372. .] — Interest of a legacy given 

until the legatee should settle in life, when the 
exors. had an option to pay the principal — either 
the whole — or reserving a part for his children. 
The legatee having come of age declared to be 
absolutely entitled. — W illiams v. Yates (1837), 
Coop. Pr. Cas. 177 ; 1 Jur. 510 ; 47 E. R. 451. 

4373. Legatee Indicated by surname only — Con- 
struction in favour of eldest holder of name.] — 
(1) Legacy to “ Miss S.,” if more than one person 
answering that description, must be intended the 
eldest. 

(2) Testatrix bequeathed “ to Mrs. & Miss B.,” 
the widow & daughter of the late B., £200 each. 
At the date of the testamentary instrument there 
were no persons answering the description. The 
legacy was claimed by Mrs. W. (the daughter of 
the late B.) & her daughter, Miss W. (the grand- 
daughter of the late II.) : it was proved that 
testatrix was intimately acquainted with the late 
B., & also with Mrs. & Miss W., A used to call 
them by Mrs. W.’s maiden name of B. Held : 
this evidence was admissible, & Mrs. Sc Miss W. 
were declared to be entitled to the legacies. — 
Lee v. Pain (1845), 4 Hare, 201 ; 14 L. J . Ch. 340 ; 

9 Jur. 247 ; 07 E. R. 619. 

Annotations: — As to (2) Refd. Benhain v. Nowell (1855), 24 
L. J. Ck. 424 ; Palmer v. Newell (1855), 20 Beav. 32 ; In 
the Goods of Hubbock (1905), 21 T. L. R. 333. Generally , 
Refd. Bourne v. Hartley, Bourne v. Mahon (1854), 2 Eq. 
Rep. 910 ; Pritchard v. Norris (1855), 25 L. T. O. S. CO ; 
Thurnall v. Raynor (1856), 4 W. R. 404 ; Cruse v. Howell 
(1858), 4 Drew. 215 ; Johnstone v. Harrowby (1859), 7 
W. R. 610 ; Tatham v. Drummond (1864), 10 Jur. N. S. 
557 : Wilson v. O’Leary (1872), 7 Ch. App. 448 ; Whyte 
v. Whyte (1873), L. R. 17 Eq. 50 ; Diinond v . Bostock 
(1875b 10 Ch. App. 358 : Re Smith’s Trusts (1878), 9 



Vi A will AJ * 91 U« 

4374. Indefinite words added to gift — Gift sub- 
stantial^ ascertainable.] — Testator directed his 
trustees to invest his residuary estate & suffer the 
interest to accumulate until the principal together 
with the accumulation of interest should amount 
to “ £3,000 or thereabouts,” & then to place out 
the same at interest, & pay the interest equally 
among certain specified legatees named in the will 
in equal shares during then* lives & the life of the 
survivor ; <fc in case any of them should happen 
to die leaving lawful issue, the issue were to be 
entitled to the same share in the interest to which 
their parents would, if living, have been entitled, 
& immediately after the decease of the survivor 
of the legatees specifically named, then, upon 
trust, to pay the “ £3,000 or thereabouts ” equally 
among the lawful issue of the specified legatees 
to whom testator gave & bequeathed the same, 
but in case any of them should happen to be then 
dead leaving lawful issue, such issue were to be 
entitled to the share to which the parent or parents 
of such issue would, if living, have been entitled : — 
Held: the gift of the “£3,000 or thereabouts” 
was not void for uncertainty. — O ddie v. Brown 
(1859), 4 De G. & J. 179 ; 28 L. J. Ch. 542 ; 33 
L. T. O. 8. 174 ; 5 Jur. N. 8. 635 ; 7 W. R. 472 ; 
45 E. R. 70, L. C. & L. JJ. 

Annotations : — Mentd. Williams v. Lewis (1859), 6 H. L. Cas. 
1013 ; Scott v. Cumberland (1874), L. It. 18 Eq. 578 ; 
Talbot v. Jevers (1875), L. R. 20 Eq. 255 : Ralph v . 
Garrick (1877), 5 Ch. D. 984 ; Re Wood, Tullott v. Colville, 
[1894] 2 Ch. 310; Wharton v . Masterman (1895), 43 
W. R. 449. 

4376. Possible uncertainty removed by act of 
executors.] — Testator gave to each of his four 
daughters a house A garden in the village of R., if 
they should feel inclined to reside there, & directed 
the house or houses to be built at the expense of 
his exors. A house was built :—Held : the clause 
was not void for uncertainty. If there had been 
uncertainty, the exors. had determined it by 
building the house. — Edwardes v. Jones (No. 2) 
(1866), 35 Beav. 174; 14 W. R. 815; 55 E. R. 
980. 

Annotation : — Mentd. Dye v. Dye (1883), 47 J. P. 520. 


Sub-sect. 2. — Absence of Particularity 

Expression. 

A. Am to Properly. 

4376. Bequest of “some of her best linen.“| — 

One bequeaths to her grandchild A. some of her 
best linen ; this void for uncertainty. A bequest 
of such of the best linen as the exor. should think 
fit, or as the legatee should choose, had been good. 
- Peck v. Halsey (1726), 2 P. Wms. 387 ; 24 
E. R, 780. 

Annotations : — Consd. Ewan v. Morgan (1858), 32 L. T. O. S. 
19. Refd. Jubber v. Jubber (1839), 9 Sim. 503. 


“ from & after Ids death, to pay the 
Bamo to any female niece or female 
relative of A., provided Bhe marries 
a person of the name of B., residing in 
the county of T., & who has been born 
& reared a Roman Catholic ; but said 
bequest i a not to vest in the niece or 
female relative of A. so marrying a B. 
until live years after the death of A.” ; 
—Held : to be void for uncertainty. — 
Smituwick v. Hayden (1887), 19 
L. R. Ir. 490. — IR. 

a. Request of attic room in unbuilt 
house.] — Bastow v. Radford (1898), 
8 Nlld. L. R. 66.— NFLD. 

b. General bequest to husband.] — 
Testatrix left a holograph will which 
bore, “ I . . . for tho love I have for 


my husband, J. M., bequeath & leave 
everything which belongs to mo, or 
may belong to me at some future 
time.” Certain specific bequests to 
individuals named followed : — Held : 
this will did not contain a bequest in 
favour of her husband, J.M. — Murdoch 
v. Brass (1904), 6 F. (Ct. of Sees.) 841 ; 
41 Sc. L. R. 66G ; 12 S. L. T. 208 — SCOT. 

o. Direction as to divisioii of house- 
hold furniture.] — Testator directed that 
his household furniture should be 
divided, “ one half among my rela- 
tions. & the other half among the 
relations of ” his wife ; — Held : the 
legacy was not void from uncertainty, 
but was a valid bequest to the heirs 
in mobilibus of testator & of Ids wife 


respectively, according to Moveable 
Succession Act. — Williamson v. 
Gardiner (1865), 4 Macph. (Ct. of 
Sess.) 66 ; 38 Sc. Jur. 40. — SCOT. 

d. Class of objects of testator's 
bounty indefinite.}— Dick v. Audsley, 
[19081 8. C. (H. L.) 27 ; 45 Sc. L. K. 
683 ; 16 8. L. T. 95.— SCOT. 

PART XVI. SECT. 13, SUB-SECT. 2. 

A. 

e. No subject of disposition men- 
tioned — Appointment of executors — Gift 
of whole estate.] — The will of testator 
was substantially as follows : This is 
the last will & testament of me, W. J. 
I give & bequeath unto eleven named 
persons Sc hereby appoint two named 
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4877. Devise of undefined share — Amount de- 
pendent on oonjeotursi future event.] — Testator 
devises his estates to his eldest daughter A. for 
life, remainder to her first Sc other sons in tail male, 
remainder to his daughter F. for life, remainder to 
her first Sc other sons in tail male, remainder to 
the first Sc every daughter of A., & then annexes 
this proviso or condition. u But I give, devise, 
Sc bequeath all my said estates, above-mentioned, 
to my eldest daughter A. on this proviso, Sc express 
condition, that she marry a man really Sc bona fide 
possessed of a property at least equal to, if. not 
greater than the one I leave her, Sc if she marries 
a man with less property than that, in that case I 
leave her only as much of mine as shall be equal 
to the property of the man she marries, Sc all the 
remainder of my property shall immediately pass 
over, & be given up to my second daughter F., 
to whom in that case I bequeath it ” : — Held : the 
devise over was void for the uncertainty, the 
specific portion or share so given over not appear- 
ing on the face of, or from the instrument itself. — 
Jones d. Henry v. Hancock (1816), 4 Dow, 145 ; 
3 K R. 1119, II. L. 

4378 . Bequest of unspecified legacy.] — Testa- 
mentary papers in this form : “I leave Sc bequeath 
to all my grandchildren, Sc share Sc share alike ” ; 
Sc “ further, I appoint T. Sc E. my trustees for all 
my grandchildren Sc nieces ” ; are void for un- 
certainty, Sc pass no interest in the real estate. — 
Mohun v. Mohun (1818), 1 Swan. 201 ; 1 Wils. Ch. 
151 ; 36 E. R. 357. 

Annotation : — Consd. Richardson v. Watson (1833), 4 B. & 

Ad. 787. 

4379 . .] — Testator bequeaths to “ his only 

son £60 per year for ever : also to provide for the 
two daughters of H. Sc the remainder of his pro- 
perty to the two children of A.” : — Held : under 
these words, the two daughters of II. do not take 
any benefit. 

Testator meant no doubt to make a provision 
for the children of H. ; not, however, by way of 
charge on the annuity given to Isaac Jacobs, or 
on the residue bequeathed to the Almans, but by 
a distinct gift. Unfortunately he lias not ex- 
pressed his purpose sufficiently. All that he has 
said with respect to this intended bounty is so 
uncertain, that it is impossible for the ct. to 
decree any provision for the children of H. (Ford 
Uiffcrd, M.R.).— Abraham v. Alman (1826), 1 
Russ. 509 ; 38 E. R. 196. 

Annotation : — Consd. lie Moore, Mooro v. Roche (1886), 55 

L. J. Ch. 418. 

4380 . - — .] — Testator gave the residue of his 
estate in these words : “1 bequeath the one half 
of my son M., to be under his own control, Sc the 
other moietyi n trust to be held subject to the 
education Sc settlement in life of the children of 
my daughter ” : — Held : the bequest was void for 
uncertainty. — Taylor v. Richardson (1853), 2 
Drew. 16 ; 2 Eq. Rep. 332 ; 23 L. J. Ch. 9 ; 22 
L. T. O. 8. 95 ; 2 W. R. 29 ; 61 E. R. 624. 

4381 . .] — Rc Shepherd, Mitchell v. 

Loram, No. 4068, ante. 


4882. Legacy ascertainable In specified manner 
— Failure of mode of ascertainment.] — Testatrix 
gave such of her jewels, as should, at her death, be 
deposited in her jewel box at B/s, to persons whose 
names would be found written on* a paper con- 
tained in the box, Sc bequeathed the rest of her 
jewels to A. ; two years before her death she 
became the subject of a commission of lunacy, & 
no jewel box was then, or at the date of her will, 
or at her death, deposited at B.’s, nor was there 
any written paper designating who were to take 
the jewels : the intended gift of the jewels wholly 
fails. — Jerningham v. Herbert (1828), 4 Russ. 
388 ; 6 L. J. O. 8. Ch. 134 ; 38 E. R. 851. 

Annotation : — Consd. Gill v. Bagshaw (I860), L. R. 2 Eq. 
746. Distd. Willoughby v. Storer (1870), 22 L. T. 896. 
Hentd. Allen v. Anderson (1846), 5 Hare, 163 ; Oust v . 
Goring (1854), 18 Beav. 383 ; lie Fitzgerald, Surman v . 
Fitzgerald, [1904] 1 Ch. 573 ; lie Hoyles, Row v. Jagg, 
[1911] 1 Ch. 179. 

4383 . Bequest of “ handsome gratuity.*’] — 

A request, by testator, that a handsome gratuity 
should be given to each of his exors. is void for 
uncertainty. — Jubber v . Jubber (1839), 9 8im. 
503 ; 59 E. R. 452. 

Annotation : — Consd. Ewan v. Morgan (1858), 32 L. T. 0. S. 
19. Reid. Crockett v. Crockett (1842), 1 Haro, 451 ; 
Raikos v. Ward (1842), 1 Hare, 445 ; Thorp v. Owen 
(1843), 2 Hare, 607. 

4384 . Bequest of “ whatever she can transfer.”] 

— Bequest of residue to A. for life, “ Sc whatever 
she can transfer to go to her daughters,” B. Sc C. : 
— Held : the gift to B. Sc 0. was void for un- 
certainty. — Flint v. Hughes (1843), 6 Beav. 342 ; 

1 L. T. O. 8. 311 ; 7 Jur. 523 ; 49 E. R. 858. 

4385 . Bequest of freehold house — “ As near as 
could be ” in value to certain leasehold house.] — 
Testator bequeathed five leasehold houses having 
about fifty-four years to run, to his daughter for 
life with remainder to her children ; Sc after the 
expiration of any of the leases he directed his 
trustees to convey to his daughter Sc her children 
one or more of his five freehold houses of equal 
annual value, or as near as could be, to the expired 
leasehold : — - Held : the devise was neither invalid 
for remoteness or uncertainty. — Wood v. Drew 
(1864), 33 Beav. 610 ; 55 E. R. 505. 

Annotation : — Reid. Re Wood, Tullett v. Colville, [1891] 3 
Ch. 381. 

Extrinsic evidence .] — See 8ub-seet. 4, post. 

B. As to Person. 

4386 . Bequest “ to twenty of the poorest 
kindred.”] — Webb’s Case (1607), 1 Roll. Abr. 609. 

Annotation : — Reid. Doe d. Winter v. Porratt (1843), 6 
Man. & G. 314. 

4387 . Bequest to one of several sons.] — If a devise 
be to one of the sons of J . 8., who has several sons, 
the devise is void Sc shall not be supplied by any 
parol proof (Tracy, J.). — 8trode (Sir Litton) 
v. Russel (Lady) Sc Falkland (Lady) (1707), 

2 Vern. 621; 3 Rep. Ch. 169; 23 E. R. 1008; 
on appeal , sub nom. Falkland (Viscountess) v. 
Lytton (1708), 3 Bro. Pari. Cas. 24, II. L. 
Annotation : — Reid. Rutland v. Rutland (1723), 2 P. Wins. 

210 ; Francis v. Diehficld (1742), 2 Coop. temp. Cott. 531; 


persons exors. of this will : — Held : the 
will was a valid gift of the whole of 
testator’s estate to the eleven named 
beneficiaries in equal shares. — Fell. v. 
Fell, 31 C. L. R. 268 ; 23 8. R. N. S. W. 
285 ; 40 N. H. W. W. N. 4 ; 29 Argus 
L. R. 31.— AUS. 

t. “The above described land.*’ J — 
Campbell v. Fretwell (1854), 10 
U. C. R. 328.— CAN. 

g. Request of stock.] — V. be- 
queathed to her 44 uncle P., the interest 
on £200 being part of a greater sum, in 
Govt, stock, now remaining in ” her 
name in the Bank of Ireland : after 


his death, 44 this principal sum of 
£200 to be divided oqucdly between 
the children of P. M Neither at the 
date of her will, nor at her death had 
V. any stock in her namo ; but she 
was entitled to £1,000 stock standing 
in her mother’s name, whose extrix. & 
solo residuary legatee V. was : — Held : 
the legacy was specific, & £200 of the 
stock, standing in the name of her 
mother, passed to the legatee. — 
Power v. Leneuan (1838), 2 Jo. Ex. 
Ir. 728.— IR. 

h. Gift of portions — Amount to be 
fixed by trustees.] — Rc Conn, Conn t\ 


Burns, [1898] 1 I. R. 337.— IR. 

44 Small portion of what left.”] 
hite v. White (1908), 28 N. Z. L. R. 
129.— N.Z. 

PART XVI. SECT. 13, SUB-SECT. 2. 

— B. 

k. Misdescription of legatee.] — Tes- 
tatrix bequeathed a legacy to a niece, 
whom she described as 44 Monimla 
Mahon, daughter of my brother W.,** 
& it appeared that the only daughter 
of W., named Monimla, had been 
married to S., & was deceased at the 
date of the bequest, as testatrix was 

R R 2 
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Sect. 13. — Uncertainty : Sub-sect. 2, B. ; sub-sects . 
1, A. &B.] 

Ulrich v. Litchfield (1742), 2 Atk. 372 : Doe d. Allen v. 
Allen (1840), 12 Ad. & El. 451. Mentd. Canningr. Canning 
(1729), Mos. 240 ; Chester v. Chester (1730), Fitz. G. 150 ; 
Casbumo v. lnglis & Searfe (1738), 2 Jac. & W. 194, n. ; 
RIdout v. Pain (1747), 3 Atk. 486 ; Gibson v. Montfort, 
Rogers v. Gibson (1750), 1 Ves. Sen. 485 ; Potter r. 
Potter (1750), 1 Ves. Sen. 437 ; A.-G. r. Downing (1769), 
Anib. 571 ; Barnes i\ Crow (1792), 4 Bro. C. C. 2 ; Tlgott 
v. Waller (1802), 7 Ves. 98 ; Goodtitle d. Daniel v. Miles 
(1805), 6 East, 494 ; Morgan d. Sumian v. Surinat. (1808), 
1 Taunt. 289 ; Hulme v. Heygate (181G), 1 Mer. 285 ; 
Cholmondeley v. Clinton (1820), 2 Jac. Sc W. 1 ; Shore v. 
Wilson (1842), 9 CJ. & Fin. 356 ; A.-G. v. Shore (1843), 7 
Jur. 781 ; Ford v. Ford (1848), 6 Hare, 486 ; O’Reilly v. 
Smith (1851), 17 L. T. 6. S. 280 ; Horwood v. Griffith 
(1853), 2 W. R, 71 ; Yardley v. Holland (1875), L. It. 20 
Eq. 428. 

4388. Bequest to son Sc daughter of A. — Several 
sons.] — Legacy to the son & daughter of W. lie 
had four sons : — Held : none of the sons could 
take, but the daughter took the whole. — Dowset 
v. Sweet (1753), Amb. 175 ; 27 E. R. 117, L. 0. 

Annotations : — Consd. Delmaro v. Robello (1792), 1 Ves. 
412. Re!d. Doe d. Chichester v. Oxenden (1810), 3 
Taunt. 147 ; Mostyn v. Mostyn (1854), 5 H. L. Cas. 155. 
Mentd. Stephenson v. Heathcote (1758), 1 Eden, 38. 

4389. Legatee dead in lifetime of testator — Be- 
quest over to unascertainable person.] — Waite v. 
TempIxER, No. 4395, post. 

• 4390. Gift over to person then entitled to per- 
sonal estate — Personal estate previously distributed.] 

— Testator gave an annuity to which he was 
entitled for the life of E., to his daughter L. for 
life, & after her death to her children, but if she 
should not have any who should survive E., then 
to such persons as should then be entitled to 
testator’s personal estate. He then disposed of 
all his estate amongst his sons & daughters, giving 
the shares of his sons to them absolutely, & the 
shares of his daughters to trustees for them for 
their respective lives, &, after their deaths respec- 
tively, to apply the interest of the shares of his 
daughters respectively, for the maintenance of 
their respective children until they attained 
twenty-one, <fc then to divide the principal amongst 
such children respectively as should attain that 
age. But if all such children of his daughters 
respectively, or both of them, should die under 
twenty-one, then upon trust to pay the said trust 
money to such persons as should then be entitled 
to his personal estate. A., one of testator’s 
daughters, died, leaving children who attained 
twenty-one : then L., the only other daughter, 
died without issue :~~~Held : cross-limitations were 
not to be implied between the children of the 
daughters, & the persons who were to take under 
the gift over were not sufficiently described, &, 
therefore, the annuity & L.’s share of the residue 
must go as in case of an intestacy. — Turner v. 
Frederick (1832), 5 Sim. 400 ; 2 L. J. Oh. 2 ; 58 
E. B. 412. 

4391. Residuary bequest to unspecified person.] — 

Testator having made a residuary bequest, without 
sufficiently pointing out the party intended to take 
it : — Held : it was void for uncertainty. — Baker 
v. Newton, Newton v. Richards (1839), 2 Beav. 
112 ; 8 L. J. Ch. 300 ; 3 Jur. 049 ; 48 E. K. 1122. 

4392. Gift over to indefinite number.] — Bequest 
to A., &, if she died without children, to her heirs 
Sc nearest relations of her grand-aunt W. of the 


W. blood : — Held : the gift over was void for 
uncertainty. — Yearwood v. Yearwood (1846), 
9 Beav. 270 ; 10 Jur. 151 ; 50 E. B. 349. 
Extrinsic evidence.] — See Sub-sect. 4, post. 


Sub-sect. 3. — Ambiguity. 

4393. Ambiguity incapable of construction.] — 

Beal v. Wyman (1650), Sty. 240 ; 82 E. B. 677. 

Annotations: — Reid. Taylor v. Bydall (1677), Freem. K. B. 
243 ; Doe d. Winter v. Porratt (1843), 6 Man. Sc G. 314. 

4394. .] — Where by the dubious use of the 

word family, viz. brother Sc sister’s family, in a 
will, testator having had two sisters, one of whom 
was dead leaving children, it could not certainly 
be collected to what persons ho meant to apply 
it ; the heir-at-law is entitled to take. — Doe a. 
Hayter v. Joinville (1802), 3 East, 172 ; 102 
E. B. 503. 

Annotations: — Consd. Doe d. Winter v. Perratt (1843), 7 
Scott, N. II. 1 ; lie Stephenson , Donaldson v. Bamber, 
[1897 j 1 Ch. 75. Reid. Richardson v. Watson (1833), 4 
B. & Ad. 787 ; Robinson v. Waddelow (1836), 8 Sim. 134 ; 
Peacock v. Stockford (1853), 3 De G. M. & G. 73 ; Hawes 
v. Hawes (1880), 14 Ch. D. 614 ; Re Foatherstone’s Trusts 
(1882), 22 Ch. 1). 111. 

4395. .] — Testator, who had long resided 

in India, gave a legacy 44 to T. who resided at A. 
when I left England, or to his heirs, exors., ad- 
ministrators or assigns.” T. died in testator’s 
lifetime : — Held : the bequest over was void for 
uncertainty. 

The word 44 heir,” when used in bequeathing 
personal estate, may mean persona designata as 
heir, or it may not mean so. But here there are 
four descriptions of persons mentioned. When 
testator used the word 44 assigns ” he contemplated 
some person who might derive title by an act of 
the legatee ; & when he used the word 44 heir ” 
he described a person who could not take by the 
act of the legatee ; & to these two words testator 
has added 44 exors. & administrators.” My opinion, 
therefore, is that the bequest over is totally void 
for uncertainty (Shad well, V.-C.). — Waite v. 
Templer (1829), 2 Sim. 524 ; 57 E. B. 884. 

Annotations: — Consd. Gittings v. M'Dormott (1834), 2 My. 
Sc K. 09 ; Do Beauvoir v. De Beauvoir (1852), 3 H. L. Cas. 
624. Reid. Doody v. Higgins (1856), 2 K. & J. 729. 

4396. .] — Testator by will, dated Apr. 1827, 

after devising his closes, lands, hereditaments, & 
real estates at H., in the occupation of J., to the 
use of P., his heirs & assigns for ever, devised his 
messuage or tenement, closes, lands, hereditaments, 
& real estates situate at Kirton, which were then 
in the occupation of A., & also the close in Kirton 
aforesaid, then in the occupation of the said J., 
to the use of his great nephew R., his heirs & assigns 
for ever. At the time of making this & the next 
mentioned will, <fc of testator’s death, J. occupied 
two closes in Kirton, as tenant to testator. In 
1825 testator had made another will, whereby he 
devised 44 the close in K., occupied by J.,” to 
certain persons, in trust for his said great nephew 
R., when he should attain the age of twenty-three 
years. The attorney who made that will, stated 
he received instructions in writing from testator, 
to give to R. all the land in Kirton, occupied at 
that time by J., but received also verbal instruc- 
tions, whereby testator described the land in the 


aware, but that testatrix had another 
niece named Monimia Mahon, who 
survived her. This lady, however, 
was not a daughter of W. : — Held : 
notwithstanding the inaccuracy in the 
description of the legatee, testatrix 
had indicated with sufficient certainty 
that the legacy was intended for the 
niece Monimia who survived her.— 
Dooley v. Mahon (1877), 11 I. R. “* 


299.— IR. 

1. Whether name of legatee may he 
supplied by inference or implication.] 
— Murdoch v. Brass (1904), 6 F. 
(Ct. of Seas.) 841 ; 41 Sc. L. R. 666 ; 
12 S. L. T. 208 — SCOT. 

PART XVI. SECT. 13, SUB-SECT. 3. 

4393 i. AmMguity incapable of con- 


struction .] — J kffrey v. Scon’ (1879), 27 
Gr. 314.— CAN. 

4393 ii. .) — Crawford’s Trus- 
tees v. Fleck, [1910] 8 . C. 998, 1009 ; 
47 Sc. L. R. 755.— SCOT. 

m. Bequests of sheep on lands de- 
vised — Rheep roaming indiscriminately 
on many lands .] — Heknan v. Heenan, 
12 N. Z. L. R 111.— N.Z. 
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occupation of J. as a close : that testator not being 
certain what land J. occupied, inquiry was made 
of a person supposed to know, who stated to the 
witness, in the presence of testator, that it was 
all in one close ; & that the witness in consequence 
of that information, so described it in the will 
of 1825: — Held: (1) from the use of the word 
closes in other parts of the will of 1827, the word 
close in the devise to R. must be construed in its 
ordinary sense as denoting an inclosure, & as the 
parol evidence showed that testator had two closes 
in Kirton in the occupation of J. W., it was 
uncertain which was intended, So in the absence 
of the evidence as to the former will, the devise 
would have been void for uncertainty; (2) 
assuming that this evidence was admissible, which 
was very doubtful, that did not remove the 
ambiquity, but left it uncertain what testator 
intended to pass under the name of “ the close in 

K. in the occupation of J".,” So consequently that 
the devise was at all events void for uncertainty. — 
Richardson v, Watson (1833), 4 B. & Ad. 787 ; 
1 Nev. So M. K, B. 567 ; 2 L. J. K, B. 134 ; 110 
E. R. 652. 

Annotations : — As to (1) Apld. Shore r. Wilson (1842), 9 
Cl. & Fin. 355 ; Re liayner, ltayner v. Rayner. [1904] 1 
Ch. 176. Refd. Grant v. Grant (1870), L. It. 5 C. P. 380. 
As to (2) Distd. Duckraanton v. Duckmanton (1860), 5 
H. & N. 219. Generally , Consd. Asten v. Asten, [18941 3 
Ch. 260. Refd. Tapley i>. Eagleton (1879), 12 Ch. D. 683. 

4397 . •] — (1) Devise of lands to testator’s 

daughter for life, remainder to her sons So daughters 
successively in tail ; remainder to testator’s son 
for life, & his sons & daughters in tail ; “ & for 
default of such issue, to the younger branches of 
the family of B. W. So their heirs, to be equally 
divided amongst them, as tenants in common : So 
in default of such issue, to the elder branches of 
the family of B. W.” in the same terms. At the 
time of making the will, So of testator’s death, 
there were living two daughters of B. W., four 
daughters of one of those daughters, an only son 
of B. W.’s eldest son, <fc an only son of his third 
son. At the expiration of the estates tail limited 
to testator’s grandchildren, there were living many 
descendants of one of B. W.’s daughters So of his 
third son : — Held : the devise to the branches of 
B. W.’s family was void for uncertainty. 

(2) For the purpose of construing an obscure 
will, antecedent cases, which are not directly in 
point, can be of no other use than that of estab- 
lishing or illustrating rules of construction (Abin- 
ger, (J.B.). — Doe d. Smith v, Fleming (1835), 2 
Cr. M. So R. 638 ; 1 Gale, 278 ; 5 Tyr. 1013 ; 5 

L. J. Ex. 74 ; 150 E. R. 271. 

Annotation: — Generally , Refd. Boys v. Bradley (1853), 17 
Jur. 159. 

4398 . .] — Testator gave the residue of his 

personalty after a life estate, upon trust, to be 
divided in equal shares as follows : “ Unto So 

amongst my nephews So nieces, the said John 
Parker So Nanny Parker, or such as shall be living 
at the time,” etc., when the life estate determined. 
The words “ Nanny Parker ” were written in 
pencil, So were followed by a long blank. The will 
was proved with the words “ Nanny Parker ” in 
the probate. At the time of his death testator 
had twelve nephews So nieces besides John Parker 
So Nanny Parker : — Held : the gift was void for 
uncertainty, &, there being an intestacy, testator’s 
next of kin were entitled.— -Greig v. Martin 
(1859), 33 L. T. O. S. 41 ; 5 Jur. N. S. 329 ; 7 
W. R. 315. 

Annotations: — Difltd. Gill t\ Bagshaw (1866), L. It. 2 Eq. 
746. Folld. McKechnie v. Vaughan (1873), 21 W. R. 
399. 

4399 . .] — By his will, testator gave his 

residue amongst his nephews So nieces, excluding 


“ John ” Shutt. By a codicil, he varied the 
limitation to this class, So excluded 11 William 
Shutt ” as in his said will was directed ” : — Held : 
the exclusion was void for uncertainty, So they 
both took a share. — Cope v, Henshaw (1866), 
35 Beav. 420 ; 14 W. R. 627 ; 55 E. R. 958. 

4400. .] — A bequest of residuary per- 

sonal estate to “ the children of the deceased son, 
named Bamber, of my father’s sister share So share 
alike ” is void for uncertainty where, at the date 
of the will, there were three such deceased sons ; 
So evidence of testator’s intention cannot be 
admitted to show that he meant to benefit the 
children of all the three sons. — lie Stephenson, 
Donaldson v . Bamber, [1897] 1 Ch. 75 ; 66 
L. J. Ch. 93 ; 75 L. T. 495 ; 45 W. R. 162 ; 13 
T. L. R. 67 ; 41 Sol. Jo. 96, C. A. 

Annotations : — Distd. Re Sharp, Maddlaon v. Gill. [1908] 2 

Ch. 190. Refd. In the Estate of Hubbuck, [1905] P. 129. 

Extrinsic evidence.] — See Sub-sect. 4, post . 


Sub-sect. 4. — Admissibility of Extrinsic 

Evidence. 

A , Admissibility . 

See Sect. 14, post . 

B. Effects of Inadmissibility or Insufficiency 

of Evidence . 

4401. Gift void for uncertainty.] — P eynel v. 
Peynel (1372), cited in 5 Co. Rep. at p. 68 b; 
77 E. R. 158. 

4402. .] — Cheyney’s (Lord) Case, No. 

4640, post , 

4403. .] — If a devise be to A. by name with 

a description annexed not applicable to A. but 
shown by parol evidence to be applicable to B., 
so that it is uncertain which was intended, the 
devise is void, So the heir-at-law shall take ; So 
no parol evidence can be admitted to show that 
previous to the making of his will devisor had 
declared that he meant to leave the premises to A. 
But parol evidence may be admitted to show that 
the name of A. was inserted by mistake for the 
name of B. — Thomas d. Evans v , Thomas (1796), 
(1 Term Rep. 671 ; 101 E. R. 764. 

Annotations : — Consd. Charter v. Charter (1871), L. It. 2 

P. & D. 315. Refd. Careless v. Careless (1816), 19 Ves. 

601 ; Oamoys v. Blundell (1848), 1 H. L. Cas. 778 ; Doe 

d. Hubbard v. Hubbard (1850), 15 Q. B. 227 ; Doe d. 

Sballcross v. Palmer (1851), 20 L. J. Q. B. 367 ; Grant v. 

Grant (1870), L. It. 5 C. P. 380. 

4404. .] — Richardson v. Watson, No. 4396, 

ante, 

4405. .] — Testator devised all his real 

estates (except the hereditaments thereinafter 
particularly devised) to trustees on certain trusts. 
In a subsequent part of his will he devised his 
farm in A. in the possession of T. H. to T. R. He 
had two farms in A., both of which were in the 

ossession of T. H., but at different rents So known 
y different names. There being no evidence to 
show with certainty which of the two farms 
testator meant to devise to T. R. : — Held : the 
exception inoperative, So both the farms passed 
by the general devise to the trustees. — B lundell 
v, Gladstone (1844), 14 Sim. 83 ; 3 L. T. O. S. 
118 ; 60 E. R. 288 ; sub nom, Blundell v . 

Gladstone, Ex p, Camoys (Lord), 8 Jur. 301. 

4406. .] — Drake v, Drake, No. 4658, post, 

4407. .] — If it can be gathered from the 

words used, that testator intended to give a par- 
ticular property to a legatee, but owing to testator 
having several properties answering the description 
in the will it is impossible to say, either from the 
will itself or from extrinsic evidence, which of 
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Sect. 13. — Uncertainty : Sub-sect. 4, B . Sect. 14: 
Sub-sect. 1, i. (fc B,] 

these several properties answering to the descrip- 
tion testator referred to, the gift fails for uncer- 
tainty. — Asten v. Asten, [1894] 3 Ch. 280 ; 63 
L. J. Ch. 834 ; 71 L. T. 228 ; 8 R. 490. 

Annotation : — Apprvd. Rc Cheadlo, Btehop v. Holt, [1900] 2 
Ch. 620. 

4408. .] — Re Stephenson, Donaldson v. 

Bamber, No. 4400, ante. 


Sect. 14 .— ADMISSBIUTY OF EXTRINSIC 

EVIDENCE. 

Sub -sect. 1. — To Ascertain Testator’s 

Knowledge. 

A. In General. 

4409. General rule — Court must place itself in 
position of testator.] — Martin r. Drinkwater, 
No. 4477, post. 

4410. .] — E very claimant under a 

will has a right to require that a ct. of construction, 
in the execution of its office, shall by means of 
extrinsic evidence place itself in the situation of 
testator, the meaning of whose language it is 
called upon to declare (I)r. Lttshington). — 
Thomson A Baxter v. Hempenstall (1849), 1 
Kob. Eccl. 783 ; 7 Notes of Cases, 141 ; 13 

L. T. O. S. 449 ; 13 Jur. 814 ; 163 E. R. 1213. 

4411 . .] — (1) A gift by testator to his 

first cousin, Vincent B., the son of his late uncle, 
Peter B. Testator had no cousin named Vincent 
B. who was the son of his late uncle Peter : but 
he had a first cousin named George Vincent B., 
who frequently visited A dined with him, whom 
he commonly called “ Vincent,” A who was the 
son of a deceased uncle named Joseph. The son 
of Peter was named Frederick, A was not in the 
habit of visiting testator. The ct. admitted 
evidence of these extrinsic circumstances, A held 
that testator was mistaken in the description 
rather than in the name of the legatee ; A that 
George Vincent B., the son of Joseph, was entitled 
to the legacy. 

(2) The evidence of the solr. who prepared the 
will, that testator had by his instructions expressly 
indicated that George Vincent B. was the person 
for whom the legacy was intended, A that he, the 
solr., had inserted the description without the 
direction of testator, & in a mistaken belief of the 
parentage of the legatee, was not admissible. 

(3) Where a legatee is pointed out by name A 
description, A there is no person to whom the 
name A description both apply, but the name 
only applies to one A the description only applies 
to another, the ct. will endeavour, from such of the 
extrinsic circumstances as are admissible, to 
ascertain the person meant by testator, A will not 
hold the bequest void for uucertainty, except in 
cases where it is impossible to discover any pre- 
ponderance in favour of one of the persons rather 
than of the other. 

(4) A second rule may be thus stated : if the 
description contained in the will be not strictly 
applicable to any matter or person, the matter of 
the legacy, or the person of the legatee cannot be 
ascertained by any parol evidence of the intention 
of testator ; but the cts. have a right to ascertain 
all the facts which were known to testator at the 
time he made his will, or, as it has been expressed, 
to place themselves in the testator’s position, in 


order to ascertain whether there exists any person 
or thing to which the description can be reasonably 
A with sufficient certainty applied, the presumption 
necessarily being, that testator intended some 
existing matter or person (Page-Wood, V.-C.). 

(5) If the extrinsic circumstances do not raise 
a case in which the words used are applicable 
equally to different persons or things, evidence of 
intention cannot be received. If, however, the 
description be not strictly applicable to any person 
or thing, but is applicable partly to one person or 
thing, A partly to another, the ct. will not neces- 
sarily hold that there is an intestacy. The ct. 
may in that case endeavour to ascertain whether 
there is another sense, sometimes called a popular 
sense, in which the words may be understood, A 
for this purpose will inquire into the habits of 
testator, A the circumstances which surrounded 
him at the timo he made his will (Page Wood, 
V.-C.). 

(6) I find by a letter which is put in evidence, 
that testator addressed pltf. by the name of 
“ Vincent Bemasconi.” 1 am entitled to look at 
the letter for this purpose, but not to ascertain 
the intention of testator (Page Wood, V.-C.). 

(7) I find again that both deft. Frederick 
Bernasconi A pltf. were living in London, but that 
deft, was not in the habit of visiting testator, 
whilst pltf. was a frequent visitor at his house, A 
upon his invitation. These circumstances I am 
entitled to look at, A I hope I have not allowed my 
mind to be biassed by any other of the facts which 
have been tendered in evidence ; but I am entitled 
to take notice of the fact, that, with one of the 
parties, testator was in constant communication, 
A with the other he very rarely had any com- 
munication (Page Wood, V.-C.).— Bernasconi 
v. Atkinson (1853), 10 Hare, 345; 23 L. J. Ch. 
184 ; 20 L. T. O. S. 217 ; 17 Jur. 128 ; 1 W. R. 
125 ; 08 E. R. 959. 

Annotations : — As to (1) Consd. Gillett v. Gone (1870), L. It. 

10 Eq. 29 ; Re Kilvert’H Trust* (1871). L. R. 12 Kq. 183. 

As to (3) Apld. Charter v. Charter (1871), L. It. 7 H. L. 

301. Consd. Garland v. Beverley (1878), 9 Ch. D. 213. 

As to (4) Apld. Charter v. Charter (1874), L. It. 7 H. L. 

304. As to (5) Apld. Rc Fry's Estate, Matthews v. Green- 

man (1874). 31 L. T. 8. As to (6) Apld. Charter v. Charter 

(1874), L. R. 7 H. L. 364 ; Rc Ofner, Samuel r. Ofner, 

[1909], 1 Oh. 60. Generally, Refd. Rc Payroll, Hastle v. 

Dayrell, [1904] 2 Ch. 496. 

4412. -.] — He Overhill’s Trust, No. 
4427, post. 

4413. — .] Slinosry v. Grainger, No. 

3781, ante. 

4414. — Webber v. Stanley, No. 

3472, ante. 

4415. — — Testator devised property 

to “ my nephew Joseph Grant.” It appeared 
that testator’s brother had a son named Joseph 
Grant A that the brother of testator’s wife also had 
a son of the same name : — Held : the description 
“ my nephew ” was applicable to both Joseph 
Grants, A a latent ambiguity was therefore dis 
closed, A consequently parol evidence was ad- 
missible to show which Joseph Grant was meant 
by testator. 

The will is the language of testator, solilo- 
quising, if one may use the phrase, A the ct. in 
construing his language may properly take into 
account all that he knew at the time, in order to 
see in what sense the words were used (Black- 
burn, J.). — Grant v. Grant (1870), L. R. 6 C. P. 
727 ; 39 L. J. C. P. 272 ; 22 L. T. 829 ; 18 W. R. 
951, Ex. Ch. 

Annotations: — Consd. Sherratt v. Mountford (1873), 8 Cli. 

App. 928. N.F. Wells r. Wells (1874), L. R. 18 Eq. 604 ; 
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Merrill r. Morton (1881), 17 Cl). D. 382. Dtatd. lie Parker, 
Bentham v. Wilson (1881), 17 Ch. D. 262 ; Me Taylor, 
Cloak v. Hammond (1886), 34 Ch. D. 255. Consd. Me 
One, Smith v. Gue (No. 2) (1892), 36 Sol. Jo. 698. Dbtd. 
Me Green, Bath v. Cannon, [1914] 1 Ch. 134. Retd. Me 
Kilvcrt’s Trusts (1871), 7 Ch. App. 170 ; Me Fit’s Estate, 
Matthews v. Groenman (1874), 31 L. T. 8 ; Bank of New 
Zealand v. Simpson, [1900] A. C. 182 ; Charrington & Co. 
r. Wooder, [1914] A. C. 71 ; Great Western By. & Midland 
My. v. Bristol (1918), 87 L. J. pk. 414. 

4416. .] — Hill v. Crook, No. 3930, 

ante . 

4417 . .] — In the cases of wills testator 

is speaking of A concerning all his affairs, A 
therefore evidence is admissible to show all that he 
knew A then the ct. has to say what is the intention 
indicated by the words when used with reference 
to these extrinsic facts, for the same words used 
in two wills may express one intention when used 
with reference to the state of one testator’s affairs 
A family A quite a different one when used with 
reference to the state of the other testator’s affairs 
A family (Lord Blackburn). — Wear Kiver 
Comrs. v . Adamson (1877), 2 App. Cas. 743 ; 47 
L. J. Q. B. 193 ; 37 L. T. 543 ; 42 J. P. 244 ; 26 
W. R. 217 ; 3 Asp. M. L. 0. 521, H. L. 

Annotation : — Apld. Me Burnyeat, Burnyeat v. Ward, 
11923] 2 Ch. 52. Refd. Kastman Photographic Materials 
Co. v. Comptroller-General of Patents, 11898] A. C. 571 : 
Metropolitan Water Board v. New River Co. (1904), 20 
T. L. R. 687 : Me Gibbs, Martin v. Harding, [1907] 1 Ch. 
465 ; Jones v. HuUon, K. & Co., 11909] 2 K. B. 444 ; 
Buttcrley Co. v. New Hucknall Colliery Co., T1910] A. C. 
381 ; O’Grady r. Wilmot. 11916] 2 A. C. 231 ; Broken 
Hill Proprietary Co. v. Peninsular Oriental Steam 
Navigation Co.. [1917] 1 K. B. 688; Davies v. Powell 
Dutfryn Steam Goal Co., 1 1917 I 1 Ch. 488 ; G. W. Ry. & 
Midland Ry. r. Bristol Corpn. (19J8), 87 L. J. Ch. 414 ; 
Valentine v. Ilyde, 11919] 2 Ch. 129 ; Nieollo v. Nicolle, 
11922] 1 A. C. 284 : Rhondda’s Claim, [1922] 2 A. C. 339 ; 
Abraham v. Muc Fisheries. [1925] 2 K. B. 18. Mentd. 
The Merle (1874 ), 31 L. T. 447; Eglinton v. Norman 
(1877), 46 L. J. 0- B. 557 ; Stoomvuart Maatschappy 
Nederland v. Peninsular <Sc Oriental Steam Navigation 
Co. (1880), 5 App. Cas. 876 ; Western Counties Ry. r. 
Windsor Sc Annapolis Ry. (1882), 7 Ai>p. Cus. 178; 
Arrow Shipping Co. v. Tyne Improvement Comrs., [1894] 
A. (’. 508; A.-G. v. Gas Light & Coke Co. (1902), 18 
T. L. R. 517 ; BadiHcbo AnilLn & Soda Fabrik v. Ilickson, 
[1900] A. C. 419 ; G. N., Piec. Brompton Ry. r. A.-G. 
(1908), 98 L. T. 731 ; Jackson (Sir John), Ltd. v. Blanche 
(Owners), 11908] A. C. 126 ; nolllnshead v. Ilazclton, 
11916] 1 A. C. 128: Hudson’s Bay Co. v. Maclay (1920), 30 
T. L. R. 4G9; Gayler & Pope v. Davies ( B.) & Son, [1924] 
2 K. B. 75 ; Postmaster-General r. Beck A Politzer, 
11924] 2 K. B. 308; British-American Tobacco Co. r. 
Jones (1925), 134 L. T. 405 ; The St. Nicolai (1925), 133 
L. T. 640 ; William Outfall Board v. Boston Corpn. 
(1926), 136 L. T. 756 ; Dee Conservancy Board a. 
McConnell, [1928] 2 K. B. 159 ; G. W. Ry. Co. v. Mostyn 
S.S. (Owners), [1928] A. C. 57. 


4418. .]— Boyes v . Cook, No. 4433, 

post. 

4419. — .]* — One has to place oneself in 


the position tilled by the testator at the time of 
making his will (Lord Halsbury, 0.). — Kings- 
bury v. Walter, 1 19011 A. 0. 187 ; 70 L. J. Ch. 
546 ; 84 L. T. 697, II. L. ; affg. S. C. sub nom. 
He Moss, Kingsbury v. Walter, [1899] 2 Ch. 
314, C. A. 

Annotations : — Apld. Me Scorer, Burtt v. Harrison (1924), 
94 L. J. Ch. 196. Refd. Capes v. Dalton (1902), 86 L. T. 
129 ; Kekowich v. Barker (1903), 88 L. T. 130 ; Me Venn, 
Lindon v. Ingram, [1904] 2 Ch. 52 ; Me Harper, Plowman 
v. Harper, [1914] 1 Ch. 70. 

4420, .J — There was an ambiguity, A 

in order to be able to explain it, his lordship was 
entitled to put himself in the testator’s chair A 
look at the surrounding circumstances (Buckley, 


J .). — Re Vaughan, Scott v. British & Foreign 
School Society (1901), 17 T. L. R. 278. 

4421. Application of general rule useless — Sub- 
ject-matter not existing at date of will.] — Re 
Price, Price v. Newton, No. 3824, ante . 

4422. Whether evidence admissible.] — Holmes 
v. CUSTANC’E (1806), 12 Ves. 279 ; 33 E. R. 106. 
Annotation Refd. ITorwood v. Griffith (1853), 2 W. R. 71. 

4423. .] — Doe d. Thomas v. Beynon, No. 

4440, post . 

4424. Knowledge not presumed.] — Crook v . 
Whitley, No. 3984, ante . 

4425. .] — To enable an illegitimate daughter 

to take under a bequest in favour of daughters as 
a class it is not sufficient to show that there was, 
at the date of the will, no possibility of legitimate 
daughters, A that the claimant was a reputed 
daughter, but evidence must be given from which 
testator’s knowledge of these facts may be inferred. 
Knowledge of the state of a cousin’s family will 
not be presumed. — Re Herbert’s Trusts (1860), 
1 John. A TT. 121 ; 29 L. .1. Ch. 870 : 2 L. T. 743 : 
6 .Tur. N. S. 1027; 8 W. R, 660; 70 E. R. 
687. 

Annotation Apld. Milne v. Wood (1873), 42 L. J. Ch. 54 5. 

B. What Evidence A dmissible . 

4426. Surrounding circumstances.] — Martin v. 
Drinkwater, No. 4477, post. 

4427. .] — 1 am bound to receive all such 

evidence as will inform me of all that testatrix 
knew, or must be presumed to have known, at the 
time when she made her will, so as to enable the 
ct., in construing it, to place itself in the position 
of testatrix, A to determine what her language 
meant with that assistance (Stuart, V.-C.). — Re 
Overiiill’s Trust (1853), 1 Sm. A G. 362 ; 22 
L. J . Ch. 485 ; 20 L. T. O. S. 290 ; 17 Jur. 342 ; 1 
W. R. 208 ; 65 E. R. 159. 

Annotations : — Refd. Me Williams’ Will (1864), 10 L. T. 405 ; 

Robinson v. Neal (1868), 19 L. T. 142. Mentd. Bentley 

v. Bllzard (1858), 4 Jur. N. S. 652. 

4428. .] — Primarily the words of a will are 

to be considered. They convey the intention of 
testator’s wishes, but the meaning to be attached 
to them may be affected by surrounding circum- 
stances, among which is the law of the country in 
which the will is made, A its dispositions are to he 
carried out. If that law has attached to par- 
ticular words a particular meaning, or to a par- 
ticular disposition a particular effect, it must be 
assumed that testator, in the dispositions ho has 
made, had regard to that meaning or to that effect, 
unless the language of the will, or the surrounding 
circumstances, displace that assumption. — Sree- 
mutty Soorjeemoney Dossee v. Denobundoo 
Mullick (1857), 6 Moo. Ind. App. 520 ; 19 E. R. 
198, P. C. 

Annotation : — Refd. Bissonauth Chunder v. Sreomutty 

Bamasoondery Dossee (1867), 12 Moo. Ind. App. 41. 

4429. — --.] — Grey v. Pearson, No. 3502, 
ante. 

4430. ,]~~Slingsby v. Grainger, No. 3781, 

ante. 

4431. .] — Webber v. Stanley, No. 3472, 

ante. 

4432. .] — (1) Evidence of the declarations 
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— B. 

4426 i. Surrounding cii'cumstances, ] — 
Hedges v. Aldwoktu, 13 1. Eq. R. 
406.— IR. 

4426 ii. 


v. Wills, [1909] 1 I. R. 268.— IR. 

4426 iii. .] — Evidence that tes- 
tator shortly before his death was under 
a misapprehension as to the position of 
the boundary line between two lots of 
land was admitted to prove testator’s 


knowledge on thin subject, but evidenoe 
of what testator had said as to the 
testamentary disposition he supposed 
he had made: — Held: to be in- 
admissible . — Re Thomas, Smith v. 
Thomas (1915), 34 N. Z*L. R. 1110 — 
N.Z. 


.] — Me Wills, Wills 
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Wills. 


Sect. 14. — Admissibility of extrinsic evidence : Sub - 
sect . 1. B. ; sub-sect. 2.] 

of testator as to whom he intended to benefit or 
supposed he had benefited, can only be received 
where the description of the legatee, or of the thing 
bequeathed, is equally applicable, in all its parts, 
to two persons or to two things. 

(2) Evidence of the circumstances, the habits, 

6 the state of his family at the time he made the 
will, is admissible, so as to put the ct. in the 
position of testator in order to ascertain the 
bearing A application of the language which he 
uses, A which there exists any person or thing to 
which the whole description given in the will can 
be, with sufficient certainty, applied. 

(3) Forster Charter made a will in 1859. 
Testator had had a son named Forster Charter, 
but this son died unmarried while yet under age. 
The second son, who thereupon became the elder 
surviving son, was named William Forster Charter. 
He was never known as Forster Charter, but was 
called William or Willie. The younger surviving 
son was named Charles Charter. lie always lived 
with his father, except for a very short period. 
Testator had three daughters ; two were married 
A living away. They were not mentioned in the 
will. The third was unmarried, A lived with her 
father. Her name was Barbara. She was men- 
tioned in the will, but was erroneously called 
“ Barbara Forster,” though she had never been 
known by that double name. Testator’s residence 
A farm were, in the will, left to “ my son Forster 
Charter,” who was made exor. This name A this 
description were twice repeated. The will went 
on to provide an annuity for the wife, to be paid 
“ by my exor. Forster Charter ” as long as they 
should “ reside together in the same house ” ; 
but “ should they think proper to live separately ” 
the “ said Forster Charter ” was to let her live 
rent free in a neighbouring cottage, A furnish her, 
in addition to the annuity, with necessary supplies. 
There was a similar provision as to “ Barbara 
Forster.” Probate was granted to the elder 
surviving son, William Forster Charter. On a 
citation to recall probate, evidence was received, 
not only of the state, circumstances, A habits of 
the family, but of the declarations of testator as 
to his intentions with regard to his property : — 
Held : a mistake having been made in the use of 
one Christian name, which the provisions in the 
will A the evidence, properly admissible, had 
corrected, the original probate had been right- 
fully recalled. — C harter v. Charter (1874), L. R. 

7 H. L. 364 ; 43 L. ,T. P. A M. 73, II. L. ; affg. 
(1871), L. R. 2 P. A I). 315. 

Annotations : — As to (1) Expld. In the Goods of J)e llosaz 
(1877), 2 P. 1). 06. Apld. Re Foam’s Will (1879), 27 
W. II. .192 : Rc Ely, Tottenham v. Ely (1891), 65 L. T. 
4.02 ; Re Pay, Cant r. Johnstone, [19161 1 Ch. 401. Reid. 
Downe v. Sheffield (1894), 71 L. T. 292 : In the Estate of 
Hubbuck, [1905] P, 129. As to (2) Apld. Re Wolverton 
Migred. Estates (1877), 7 Ch. 1). 197 ; In the Goods of 
Brake (1881), 6 P. D. 217 ; In the Goods of Chappell, 
11 894 J P. 98 ; Re Gibbs, Martin r. Hardin*, (1907) 1 Ch. 
465. As to (3) Retd. In the Goods of O’Peilly (1873), 43 
L. J. P. 5. Generally, Reid. Re Bennett, Ex p. Kirk (1877), 

5 Ch. D. 800 ; Re Ofner, Samuel v. Ofner, [1909] 1 Ch. 60. 

4433. -.] — When it is said that surrounding 

circumstances may be looked at, that only means 
that the circumstances existing at the time when 
testator made his will may be looked at. You 
may place yourself, so to speak, in his arm-chair, 
A consider the circumstances by which he was 
surrounded when he made his will to assist you in 
arriving at his intention. But to look at a settle- 
ment subsequently executed is not to look at the 
surrounding circumstances which existed when the 
wifi was made (James, L.J.). — Boyes ac Cook 


| (1880), 14 Ch. D. 53 ; 49 L. J. Ch. 350 ; 42 L. T. 
556 ; 28 W. R. 754, C. A. 

Annotations .— Reid. Re Hernando, Hernando v. Sawtell 
(1884), 27 Ch. D. 284 ; Airey v. Bower ; (1887) 12 App. 
Cas. 263 ; Re Marsh, Mason v. Thorne 0888), 38 Ch. D. 
630 ; Re Wells’ Trusts, Hardistry v. Wells 0889), 42 
Ch. D. 646 ; Re Hayes, Turnbull v. Hayes, [1900j 2 Ch. 
332 ; Re Layard, Layard v. Bessborough (1916), 85 
L. J. Ch. 505. 


4434. .] — Rc Vaugiian, Scott v. British 

A Foreign School Society, No. 4420, ante. 

4435 . .] — It is the construction of a will 

construed by the light of surrounding circum- 
stances in the sense (to use a common phrase) that 
we may put ourselves in the testators arm-chair 
(Far well, L.J.). — Rc Sykes, Sykes v . Sykes, 
[1909] 2 Ch. 241 ; 78 L. J. Ch. 609 ; 101 L. T. 1, 
C. A. 

4436. Instructions for will.]; — Parol evidence 
cannot be read to prove instructions of testator, 
after the will is reduced into writing, or declara- 
tions, whom he meant by the written words of the 
will (Lord Eldon, O.). — Goodinge v. Goodinge 
(1749), 1 Ves. Sen. 231 ; 27 E. R. 1001, L. C. 


A nnotations .—Reid. Beachcroft v. Beachcroft (1816), 1 
Madd. 430 ; Shore v. Wilson (1842), 9 Cl. & Fin. 355 ; 
Grant v. Grant (1870), L. K. 5 0. P. 380. 


4437. .] — Testator appointed one Dr. Alfred 

Ofner one of his exors., A gave him a legacy of 
£200, A among other legacies to various nieces A* 
a nephew yiominatim , he gave “ to my grand- 
nephew Robert Ofner ” £100, A to another 

“ grandnephew Curt Ofner ” £100. Testator had 
no grandnephew or other relative of the name of 
“ Robert ” Ofner, but he had four grandnephews, 
Alfred Ofner & Curt Ofner, who were correctly so 
described in the will, Richard Ofner, a brother of 
Alfred Ofner, A Botho Ofner. It was proposed to 
put in evidence a memorandum in testator’s hand- 
writing that had been given by him to his solrs. as 
instructions for his will, in which the following 
words occurred : “to my grandnephew Dr. 
Alfred Ofner . . . £200 . . . to his brother Robert 
Ofner £100 ” : — Held : this document was ad- 
missible, not as evidence of intention, but to find 
out who the “ grandnephew ” was whom testator 
had wrongfully described by the name “ Robert,” 
& if that were done it was clear that the brother of 
Dr. Alfred Ofner was intended to be the legatee, 
A that “ Robert ” was a mistake for “ Richard.” 

The fact that this document also happened to 
be instructions for the will did not make it ipso 
facto any the less admissible, not as instructions, 
but as a contemporaneous A serious document 
explanatory of the meaning testator had wrongly 
attributed to the name “ Robert ” when describing 
this legatee. — Rc Ofner, Samuel v. Ofner, (1909] 
1 Ch. 60 ; 78 L. J. Ch. 50 ; 99 L. T. 813, C. A. 

Annotations : — Distd. Re Bateman, Wallace v. Mawdsley 

(1911), 27 T. L. R. 313. Apld. Rc Ralston, Ewcn v. 

Ralston, [1912] 1 Ch. 435. 


4438. Declarations of testator.] — Goodinge v. 
Goodinge, No. 4436, ante . 

4439 . .] — Evidence of conversations with 

testator, after execution of his will is not admissible 
as proof of the intention of testator, but it is 
admissible to prove testator’s knowledge of the 
state of the family in whose favour a devise was 
made bv the will. — Blundell v. Gladstone 
(1843), l'Ph. 279 ; 12 E. J. Ch. 225 ; 7 .Tur. 269 ; 
41 E. II. 638, L. C. ; affd. on other grounds, sub 
nom. Camoys (Lord) v. Blundell (1848), 1 H. L, 
Cas. 778, II. L. 

Annotations : — Reid. In the Goods of Collins (1849), 13 Jur. 
1108 ; Thomson & Baxter v. Hompenstall (1849), 1 Rob. 
Eccl. 783 ; Adams v. Jones (1852), 21 L. J. Ch. 352; 
Bemasconl i\ Atkinson (1853), 10 Hare, 345 ; Wilkinson 
v. Bewioko (1853), 3 Do G. M. & G. 937 ; Mostyn v. 
Mostyn (1854), 5 H. L. Cas. 155 ; Re Kilvert’s Trusts 
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(1871), L. R. 12 Eq. 183 ; Charter*?. Charter (1874), L. R. 

7 H. L. 364 ; Re Fry’s Estate. Matthews v. Groenman 

(1874), 31 L. T. 8 : Garland v. Beverley (1878), 9 Ch. D. 

213 ; Rc Waller, White v. Sooles (1898), 68 L. J. Ch. 107. 

4440. Letters sent by testator.] — Devise of land 
to testator’s niece, B. for life, remainder to “ her 
three daughters, M., E., & A.,” in fee, as tenants 
in common. At the date of the will B. had two 
legitimate daughters, M. & A., living ; & one 

illegitimate, named E. : — Held: (1) extrinsic 
evidence was admissible to rebut the claim of E. 


by showing that B. formerly had a legitimate 
daughter, named E., who died some years before 
the date of the will ; & that testator did not then 
know of her death, or of the birth of the illegiti- 
mate daughter ; (2) letters purporting to have 

been written & sent, thirty years before, by 
testator to his niece B., & produced from the 
proper custody, were admissible against pltf., 
without proof of the handwriting, to show his 
apprehension of the state of B.’s family. — Doe d. 
Thomas v. Beynon (1840), 12 Ad. & El. 431 ; 4 
Per. & Dav. 193 ; 9 L. J. Q. B. 359 ; 113 E. K. 
875. 

Annotation : — As to (1) Refd. Grant v. Grant (1870), L. R. 

5 C. P. 380. 

4441. Testator's family status.] — Webber v . 
Stanley, No. 3472, ante . 

4442. State of testator’s property.] — Webber v . 
Stanley, No. 3472, ante. 

4443. .] — Testatrix, who died in 1914, by 

her will, made in 1904, directed her debts to be 
paid, <fc gave & bequeathed her “ money ” unto 
her two nieces to be equally divided between them 
after £20 had been paid to her exor., & expressed 
her wish that all her personal property in the 
house of either of her t wo nieces at the time of her 


death should belong to such niece. At the date 
of her death testatrix was possessed of cash in 
the house, money on deposit at her bank & at the 
Post Office Savings Bank, a sum of Consols, & 
household goods, together with some small personal 
belongings in the house of one of her nieces. On 
an originating summons raising the question what 
passed under the bequest of “ money ” : — Held : 
extrinsic evidence was admissible to show of what 
property testatrix was possessed at the date of 
her will as evidence of surrounding circumstances 
only .' - He Hkillen, Charles r. Charles, 11010] 
1 Ch. 518 ; 85 L. J. Ch. 383 : 114 L. T. 002 ; 00 
Sol. .To. 387 


Annotations : — Distd. Re ( 2 lid <1 on , Smith r. Gliddon, [1917] 
1 Ch. 174. Reid. In the ( foods of Gates, [1928] P. 128. 
Mentd. Re Taylor, Taylor v. Tweed ie, [1923] 1 Ch. 99. 


4444. State of testator’s family.] — Charter v. 

Charter, No. 4432, ante . 

4445. Testator*^ habits.] — Charters. Charter, 

No. 4432, ante. 

4446. Settlement subsequently executed.] — 

Boyes v. Cook, No. 4433, ante. 


Sub-bect. 2. To Explain Intention. 

4447. Whether evidence of intention admitted.] — 

Bertie v. Falkland (Lord) (1698), Freem. Ch. 
220; 3 Cas. in Ch. 129; 12 Mod. Rep. 182; 1 
Salk. 231 ; 22 E. R. 1171 ; sub nom. Falkland 
(Viscount) v. Bertie, 2 Vern. 333 ; on appeal , 
Colies, 10, II. L. 

Annotations : — Refd. Bromley t?. Fett.iplace (1700), 2 Freem. 
Ch. 245 ; Hervoy v. Aston (1738), West temp. Hard. 
350 : Acherley v. Vernon (1739), Wllles, 153. Mentd. 
Rhaftsbury v. Shaftsbury (1725), Glib. Ch. 172 ; R. t?. 
Pierson (1738), Andr. 31 6. 

4443. J — There being a devise in a will of 

all testator’s household stuff, as brass, pewter, 
linen, A woollen, except a trunk ; the person who 
drew the will was examined, to prove that the 
testator directed him to insert all his goods except 
the trunk, & was allowed to be read. — Pendleton 
v. Grant (1705). 2 Vern. 517 ; 1 Eq. Cas. Abr. 
230 ; 23 E. R, 931. 

Annotation : — Refd. Francis v. Dichfleld (1742), 2 Coop. 
temp. Cott. 531. 

4449. .] — Chapman v. Salt (1709), 2 Vern. 

646 ; 23 E. R. 1022. 

Annotations : — Consd. Re Shields, Corbould -Ellis v. Dales, 
[1912] 1 Ch. 591. Refd. Kirk v. Eddowes (1844), 3 Hare, 
509. 

4450. .] — Where the exor. had a legacy 

given him, & no disposition made of the surplus, 
parol evidence was admitted to prove testator’s 
intention, that the exor. should have it. — BUCKLEY 
v. Littlebury (1711), 3 Bro. Pari. Cas. 43 ; IE. R. 
1165, II. L. ; revsg. S. C. sub nom. Littlebury v. 
Buckley, cited in 2 Vern. at p. 677. 

Annotations : — Apld. Lake v. Lake (1751), Amb. 126. Folld. 
Clennell v. Lewthwalte, Thornton v. Tracy (1794), 2 Ves. 
465. Refd. Colcsworth v. Brangwin (1711), Prec. Ch. 
323 : Gale v. Crofts (1713), 2 Eq. Cas. Abr. 415 ; Far- 
rington t?. Knightly (1719), 10 Mod. Rep. 442 ; Racbfleld 
r. Careless (1723), 2 P. Wins. 158 ; Brown v. Selwin 
(1734), Cas. temp. Talb. 240 ; Mallabar v. Mallabar (1735), 
Cas. temp. Talb. 78 ; Smith v. Baker (1737), West temp . 
Hard. 98 ; Ulrich v. Litchfield (1742), 2 Atk. 372 ; Blink- 
horn v. Feast (1750), 2 Ves. Sen. 27 ; Nourse v. Finch 
(1791), 1 Ves. 344 ; Amphlett v. Parke (1831), 2 Russ. & 
M. 221. 

4451. .] — Parol declaration not to be 

allowed as evidence to explain wills unless in 
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4447 i. Whether evidence of intention 
wfwuMcd.l — Eckford v. Eckforp, 25 
S. K. N. S. w. 78 ; 41 N. S. W. W. N. 
163.— A US. 

4447 if. . ] — Re Bannister’s 

Will ( 1877), 3 V. L. R. 114.— AUS. 

4447 iii. .]— Inthe Will of JWnxn, 

Byrne v. Byrne (1898), 24 V. L. R. 832. 

—AUS. 

4447 iv. .] — Summers r. Sum- 

mers, 5 O. H. 110. — CAN. 

4447 v. — — . ] — Summerville v. Mor- 
ton, 1 Old. 50. — CAN. 

4447 vi. .] — Extrinsic evidence 

of testatrix's intention - Held : inad- 
missible. — Re McMillan, [1925] 3 

W. W. R. 584.— CAN. 

4447 vii. .] — Re Zurowskt Es- 
tate (Sask.), [1927] 3 W. W. R. 715. - 
CAN. 

4447 viii. .] — Where the ex- 

pressed intentions of testator are clear, 
extrinsic evidenoe of his intention to 
limit the meaning of the words used is 
inadmissible. — M onson v. Monson, 1 
J. R. N. S. 32.— N.Z. 

4447 ix. — — .] — St. Hill v. St. 
Rill. 26 N. 55. U- R. 1105. — N.Z. 


4447 x. . I — Where extrinsic evi- 
dence waR tendered for the purpose 
of showing the position of testator & 
his family at the time his will was 
made, & to show his probable intention 
to exclude his wife & child, who had 
deserted him, from any benefit under 
his will : — Held : extrinsic evidence 
was properly admissible for the purpose 
of ascertaining the position of testator 
& his family when the will was made ; 
but must be rejected to show what was 
the probable intention of testator.— 
Piper r. Piper, 5 N. Z. L. R. 135 

(s. c.).— : n.z. 

4447 xi. .] — Livingston v. 

Livingston (1864), 3 Macph. (Ct. of 
Sess.) 20 ; 37 8c. Jur. 10.— SCOT. 

4447 xil. — Glendoxwyn t\ 
Gordon (1873), 11 Macph. (Ct. of 
Sess.) (H 1,.) 33 : 45 Sc. Jur. 183 ; 2 
L. It. Sc. & Div. 317.— -SCOT. 

4447 xiii. . In tho construction 

of a will & codicils, the ct. is entitled to 
have regard to the Rtate of the testator’s 
circumstances at the dates when they 
were written, but not to indications 
of intention appearing in jottings, or 
memoranda by him. - Free Church 


of Scotland Trustees v. Maitland 
(1887). 14 R. (Ct, of Sess.) 333 ; 21 
Sc. L. R. 290.— SCOT. 

4447 xiv. .1 — Gouws’ Estate r. 

Marais’ Estate (1906), 23 S. C. 72. — - 

S. AF. 

4447 xv. . ] — If the language of a 

will is clear <fc does not lead to an 
absurdity or to an inconsistence with 
or repugnant to the rest of tho docu- 
ment extrinsio evidence will not be 
admitted to show what was the 
alleged intention of testator unless 
there is a doubt relating eithor to the 
persons or tilings described in the will. 
— Houston’s Guardian r. Stone 
(1917), 38 N. Tj. It. 63— S. AF. 

4447 xvi. .] — Where testator 

mentions a certain number of children 
in a will & there are actually more 
children at the date of the will than 
are so mentioned no ovidence is admis- 
sible to show that testator intended 
to designate the children mentioned 
as the sole beneficiaries. — SIMON v. 
Pteterse Estate, [1918] C. P. D. 
263.— S. AF. 

4447 xvii. .1 — Ungkrer v. Vic- 

tor, [1920] O. P. D. 5.— S. AF. 
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affirmance of the common law. — Lansdown’s 
(Lord) Case (1712), 10 Mod. Rep. 96 ; 88 E. R 042. 

Annotations : — Refd. Hopkins v. Hopkins (1734), Cas. 
temp. Talb. 44 ; A.-G. v. Downing (1769), Amb. 571 ; 
Barnes v. Crow (1792), 4 Bro. C. C. 2 ; Pigott v. Waller 
(1802), 7 Ves. 98. 

4452. .] — Parol evidence refused, that it 

was testator’s intention to devise his personal 
estate exempt from debts.— G ape v. Croft (1713), 
1 Dick. 23 ; 2 Eq. Cas. Abr. 415 ; 21 E. R. 175, 
L. C. 

4453. Parol evidence was admitted in 

this case, both on the part of the exor. & next of 
kin to prove the intention of testator. — R ash- 
feild v . Carelesse (1723), 9 Mod. Rep. 9 ; 2 
Eq. Cas. Abr. 416 j 88 E. R. 281 ; sub nom. 
Rachfield v. Careless, 2 P. Wms. 158 ; sub 
nom . Rushdell v. Carnesse, 1 Stra. 568, L. C. 

Annotatimis : — Consd. Clennell v. Lewthwaite, Thornton v. 
Traoy (1794), 2 Ves. 465. Refd. Whitaker v. Tatham 

i l831), 7 Bing. 628 ; Barrs v. Fewkes (1865), 12 L. T. 727. 
fentd. Griffiths v. Hamilton (1806), 12 Ves, 298. 

4454 , — — .] — One makes a will & an exor., <fc 
gives a legacy of £500 to the exor., but makes no 
disposition of the surplus ; parol evidence of the 
intention & declaration of testator touching the 
surplus admitted. — Rutland (Duke) v. Rutland 
(Duchess) (1723), 2 P. Wms. 210; 2 Eq. Cas. 
Abr. 440 ; 24 E. R. 703, L. C. 

Annotations: — Consd. Nourne v . Finch (1793), 4 Bro. C. C. 
239. Refd. Clennell v. Lewthwaite, Thornton v. Tracy 
(1794), 2 Ves. 465. 

4455. .1 — Rennet v. Davis (1725), 2 P. 

Wms. 316 ; 24 E. R. 740. 

Annotations: — Mentd. Lee v. Prieaux (1791), 3 Bro. C. C. 
381 ; Morgan v. Morgan (1820), 5 Madd. 408 ; Thornton 
v. Bright (1836), 2 My. &. Cr. 230 ; Tullett v . Armstrong 
(1840), 4 My. & Cr. 390 ; Hope v. Hope (1892), 40 W. R. 522. 

4456. .] — Niciiolls v. Osborn (1727), 

2 P. Wms. 419 ; 24 E. R. 795. 

Annotations: — Refd. Kelly v. Powlet (1763), 1 Dick. 359. 
Mentd. Chaworth v. Hooper (1780), ] Bro. C. C. 82 ; 
Hawkins v. Combe (1783), 1 Bro. C. C. 335 ; Descrambes 
v. Tomkins (1784), 1 Cox, Eq. Cas. 133 : Mackell v. Winter 
(1797), 3 Ves. 536 ; Tyrrell v. Tyrrell (1798), 4 Ves. 1 ; 
lie Holford, Holford v. Holford (1894), 42 W\ R. 563. 

4457. .] — Parol evidence touching the 

testator's intention not to be admitted. — Fowler 
v. Fowler (1735), 3 P. Wms. 353 ; 24 E. R. 1098, 
L. C. 

Annotations: — Refd. Wallace v. Pomfret (1805), 11 Ves. 
542. Mentd. Harvey v. Harvey (1739), Barn. Ch. 109 ; 
Dlgby v. Howard (1831), 4 Sim. 588 ; Taylor v. Taylor 
(1858), 33 L. T. O. S. 88 ; Atkinson v. Littiewood (1874), 
L. R. 18 Eq. 595 ; lie Rattenberry, Ray v. Grant, [19061 
1 Ch. 667. 


4458. .] — Parol evidence though improper, 

when offered against the legal operation of a will 
or an implied trust, admitted in this case, because 
here it was in support of law & equity too. — 
Taylor v. Taylor (1737), 1 Atk. 380 ; West temp. 
Hard. Ill ; 20 E. R. 247, L. C. 

Annotations : — Mentd. Chapman v. Gibson (1791), 3 Bro. 
C. C. 229 ; Crabb v. Crabb (1834), 1 My. & K. 511. 

4459. .] — Molton v. Hutchinson (1739), 

1 Atk. 558 ; 20 E. R. 351 ; sub nom. Moulton v. 
Hutchinson, 2 Eq. Cas. Abr. 659. 

4460. .J — The ct. ought not to consider the 

circumstances of testator, to determine what was 
his intention (Lord Hardwicke, C.). — InchiqUin 
(Lord) v. French (1744), Amb. 33 ; 1 Cox Eq. 
Cas. 1 ; 27 E. R, 18 ; sub nom. O’Brien v. Inchi- 
quin (Lord), Ridg. temp. II. 230, L. C. 


Annotations : — Apld. Lowfleld v. Stoneham (1746), 2 Stra. 
1201. Refd. Bootle v. Blundell (1815), 1 Mer. 103 ; Dl« 
Zlchy Ferraris v. Hertford (1843), 3 Curt. 468. Mentd. 
Habergham v. Vincent (1793), 4 Bro. C. C. 353 ; Burton 
'*'• Knowlton (1796), 3 Ves. 107 : Greene v. Greene (1819), 
i l£ ttdd v.H? ; Sm lth v. Atteraoll (1826), 1 Russ. 260 ; 
Coliis v. Robins (1847), 1 De G. & 8m. 131 ; lie Fleetwood, 
Sidgreaves v. Brewer (1880), 15 Ch. D. 594. 


4461. .1— Lake v. Lake (1753), Dick. 236 ; 
Amb. 126 ; 1 Wils. 313 ; 21 E. R. 259, L. C. 

Annotations : — Consd. Clennell v. Lewthwaite, Thornton v. 
Tracy (1 794), 2 Ves. 465. Reid. Brady d. Norris v. Cubitt 
(177$), 1 Doug. K. B. 31 ; Walton v. Walton (1807), 14 
Ves. 318. 

4462. .] — Bridge v. Arnold & Cranke 

(1775), cited in 3 Phillim. at p. 455 ; 101 E. R. 1382. 

Annotations : — Distd. Fawcett v. .Tones, (1810) 3 Phllltin. 
434. Refd. Thorne r. Rooke (1841), 2 Curt. 799. 

4463. .] — Micklin v . Franklin (1789), 

cited in 3 Phillim. at p. 461. 

Annotation : — Refd. Fawcett v. Jones (1810), 3 Phillim. 434. 

4464. .] — Pulteney v. Darlington (Earl) 

(1770), cited in 3 Ves. at p. 529 ; 30 E. R. 1141. 

Annotations : — Apld. Hinchcliffo v. Hlnchcliffe (1797), 3 
Ves. 510. Consd. Hughes v. Tumor (1835), 3 My. & K. 
666. 

4465. .] — Exor. is entitled to an unbe- 

queathed residue unless there is a strong & violent 
presumption against him ; a legacy to him affords 
such presumption ; but parol evidence of the 
intention is admissible to rebut that ; & is not to 
be conllned to the time of making the will ; but 
it must be to show the intention at that time 
only. — Clennell v. Lewthwaite, Thornton v. 
Tracy (1794), 2 Ves. 405 ; 30 E. It. 727 ; affd. 
(1795), 2 Ves. 044, L. C. 

Aniwtations : — Consd. Dicks v. Lambert (1799), 4 Ves. 725 ; 
Langham t». Banford (1816), 19 Ves. 641 ; Whitaker v. 
Tatham (1831), 7 Bing. 628 ; Re Henehaw (1864), 10 
Jur. N. S. 837 : Itc Bacon’s Will, Camp. r. Coo (1886), 31 
Ch. D. 460. Refd. Pole v. Somers (1801), 6 Ves. 309 ; 
Walton v. Walton (1807), 14 Ves. 318 ; Smith v. Fitz- 
gerald (1814), 3 Ves. & B. 2 ; Dacro r. Patrickson (I860), 
6 Jur. N. S. 863 ; lie Glukman, A.-G. v. Jeffcrys, L 1908 J 
1 Ch. 552. 

4466. — — .] — Testator gave a legacy to “ every 
of the sons <te daughters of his late cousin,” his 
cousin left one legitimate daughter, & one son & 
one daughter illegitimate ; the latter are not 
entitled under the will, nor is evidence admissible 
of the intention of testator. — Hart v. Durand 
(1796), 3 Anst. 084 ; 145 E. R. 1000. 

Annotations : — Refd. Gill v. Shelley (1831), 2 Russ. & M. 
336 ; Edmunds r. Fessey (1861), 30 L. J. Ch. 279 ; Adney 
v. Greatrex (1869), 38 L. J. Ch. 414. 

4407. .] — Legacy of £2,400 in the 5 per cent. 

Consolidated Bank annuities : decreed, that 
£2,400 5 per cent, annuities, viz. Navy Bills should 
be purchased ; evidence of the intention & 
mistake as to the fund being rejected. — Chambers 
v. Minchin (1799), 4 Ves. 075 ; 31 E. R. 348, 
L. C. 

4468. .] — A legatee, son-in-law to testator, 

was held entitled to his legacy, discharged from 
debts due by him to testator, &> a debt, for which 
testator was his surety, upon evidence from 
testator’s accounts, letters, & memorandums in his 
hand-writing. Parol evidence of declarations in 
conversation was produced for the same purpose : 
but the ct. appeared to rely on the evidence in 
writing. — Eden v. Smyth (1800), 5 Ves. 341 ; 31 
E. R. 020, L. C. 

Annotations: — Consd. Pole v. Somers (1801), 6 Vos. 309 ; 
Reeves v. Brymer (1801), 6 Ves. 516 ; Cross v. Sprigg 
(1849), 6 Hare, 552 ; Chester v. TJrwick (No. 2) (1856), 23 
Beav. 404. Mentd. Far p . Keble (1805), 11 Ves. 604 ; 
Lomax r. Lomax (1805), 11 Ves. 48 ; Flower v. Marten 
(1837), 2 My. & Cr. 459 ; lie Pink, Pink v. Pink, [19121 1 
Ch. 498. 

4469. .] — It would be a most dangerous 

step, A one not sanctioned by any precedent, upon 
parol evidence alone, to supply a clause which has 
been omitted ; but deceased himself was aware 
of it ; it was pointed out to him, & he himself 
proposed the remedy ; to insert them in a formal 
will. This would render it still more dangerous ; 
he wrote subsequent papers, & executed others 
prepared by H. ; these omitted legacies were not 
supplied. Under such circumstances the law must 
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presume that they were intentionally omitted ; 
it can only safely look to facts & to written papers, 
not to parol declarations ( per Cur.)* — Sandford v. 
Vaughan (1800), 1 Pliillim. 128 ; 161 E. R. 935. 
Annotation Reid. Castle v. Torre (1837), 2 Moo. P. C. C. 


4470 . .] — The first objection to the evidence 

is that these three witnesses are proposed to prove 
the declarations of testator that according to the 
rules of evidence . . . evidence of this kind cannot 
be read. Certainly it could not be read if proposed 
to prove testator’s intention that pltf. should 
have the legacy though she should not be in his 
service at his death but if to determine whether 
in fact she had left the service it is clear that the 
declarations of testator, one of the parties to the 
contract, may prove whether he considered her 
as having left it & whether she had left it in fact 
(Lord Eldon, C.). — Herbert v. Reid (1810), 
16 Ves. 481 ; 33 E. R. 1067, L. C. 

Annotations : — Distd. Re Serree’s Estate, Venes v. Marriott 
(1862), 31 L. J. Ch. 519. Apld. Re Cole, Cole v. Cole, 
119191 1 Ch. 218. 

4471 . .] — Undoubtedly this ct. has the 

power, in some cases, of admitting parol evidence 
to prove intention (Sir John Nicjioll). — St. 
Helens (Lord) v , Exeter (Marchioness) (1810), 
3 Phillim. 461, n. ; 161 E. li. 1385. 

Annotation s: — Consd. Thorne v . Hooke (1841), 2 Curt. 799. 
Refd. Fawcett v. Jones (1810), J Phillim. 434. 

4472 . .] — Evidence of testator’s declara- 
tions previous & subsequent to his will as to his 
intention admitted, but of little weight against 
what passed at the time of making it. — Langham 
v . Sandfoiid (1816), 2 Mer. 6 ; 19 Ves. 641 ; 34 
E. R. 654, L. C. 

Annotations : — Refd. Mullen v. Bowman (1814), 1 Coll. 197 ; 
Bussell v. Clowes (184 0), 2 Coll. 048 ; Briggs r. Penny 
(1851), 21 Jj. J. Ch. 205 ; Re Bacon’s Will. Camp r. Coe 
(1886), 31 Ch. D. 400 ; Rc Glukman, A.-(J. v. JotTerys, 
11908] 1 Ch. 552. 

4473 . — — .) — Circumstances dehors the will 
admitted on the appeal, to establish facts con- 
sidered necessary to assist in explaining the inten- 
tion. — Noel v. Noel (1823), 12 Price, 213 ; 117 
E. R. 702. H. L. ; varying S. C. sub nom. Noel v. 
Henley (Lord) (1819), 7 .Price, 24 1 . Ex. Ch. 

Annotations Apld. Attwood r. Small (1840), 0 Cl. & Fin. 
232. Consd. Arehbokl v. Comrs. of Charitable Bequests 
for Ireland (1849), 2 H. L. Cas. 4 40 ; Rr Hooper, Banco 
de Portugal r. Waddell (1880). 5 App. Caw. 101. Refd. 
Dacre r. Patrickson (1860), 1 Drew. 6c Sin. 182. Mentd. 
Louch r. Peters (1831), 1 My. & K. 489 ; Jonklnson r. 
Hurcourt (1851), Kay, 088 ; A.-G. r. Giles (1800), 5 H. & 
N. 255 ; Rc Turnbull, Skipper r. Wade. 11905] l Ch. 726. 

4474 . — — .J — Capel v. Rob arts & Neeld 
(1830), 3 Hag. Ecc. 156 ; 162 E. R. 1114. 

4475 . -Although in the case of Pulteney 
v. Darlington {Earl), No. 4464, ante , & the other 
cases which followed it, parol evidence was 
admitted to show the manner in which testator 


dealt with property in order to put a construction 
upon the terms of his will, the inclination of the 
ct. has been rather to disapprove of the course 
adopted in those cases, & certainly not to extend 
the principle established by them (Pepys, M.R.). — 
Hughes v. Turner (1835), 3 My. & K. 666 ; 4 


L. J. Ch. 141 ; 40 E. R. 254. 

Annotations : — Refd. l>oe d. York v. Walker (1844), 12 M. & 
W. 591 ; limes v. Sayer (1851), 3 Mac. A G. 006 ; Hope v. 
Hope (1854). 5 Gift. 13; Hughes v. Hosking (1850), 11 
Moo. P. C. C. 1 ; Minchin v. Minchiti (1871), 19 W. R. 
993 ; Re Nioholl, Re Perkins, Nicholl v. Perkins (1920), 


125 L. T. 02. 


44,70. .] — Clementson v. Gandy, No. 4570, 

post. 

4477 . .] — Extrinsic evidence is admissible 

to show the circumstances of testator at the time 
of making his will, so as to enable the ct. to place 
itself in the situation of testator ; but it is in- 
admissible to prove either his motives or intentions. 


— Martin v . Drinkwater (1840), 2 Beav. 216 ; 
9 L. J. Ch. 247 ; 48 E. R. 1162. 

Annotation : — Refd. Wilson r. O'Leary (1871), L. R. 12 Kq. 

525. 

447 g. — a codicil of 1838, pleaded to have 

been superseded by a later codicil, pronounced for, 
parol evidence being excluded on the ground that, 
upon the face of the instruments, there was no 
ambiguity & no presumption that testator did not 
intend the instruments to operate together. 

In the first place the ct. looks to the paper itself, 
to discover if there be any ambiguity as to the 
factum of the will, or as to the insertion or omission 
therein ... if there be such ambiguity, the ct. 
may admit parol evidence to remove the difficulty 
which appears on the face of the paper itself 
(Sir II. Jenner). — Thorne v. Worrall, Langdon 
v. Rooke (1841), 1 Notes of Cases, 254 ; sub nom . 
Thorne v. Rooke, 2 Curt. 799 ; 163 E. R. 589. 

Annotations: — Apld* Upflll v. Marshall (1843), 2 Notes of 

Cases, 400 ; Jenner v. Flinch (1879), 5 P. D. 106. Refd. 

In the Estate of Bryan, [1907] P. 125. 

4479. — -.] — Blundell v. Gladstone, No. 
4439, ante . 

4480. — *.] — Testatrix duly executed a will, 
& subsequently thereto, two other will 3 , in both of 
which was contained a clause revoking all former 
wills. She afterwards destroyed the two latter 
wills : — Held : parol evidence is not admissible 
to show an intention to revive. — Major Mundy 
v. Williams & Ilks (1843), 3 Curt. 432 ; 7 Jur. 
219 ; 2 Notes of Cases, 196 ; 163 E. R. 781. 

4401. .] — Payne & Meredith v. Trappes, 

No. 3611, ante. 

4482. .] — A legacy was given to a wife by 

her husband’s will of a premium of assurance on 
his life, to moet her immediate expenses. Just 
before the date of the will a bonus had been 
declared. Evidence was offered of a verbal 
declaration of testator that he intended to give 
the policy & bonus, but it was rejected as inad- 
missible. — Barrow v. Methold (1855), 26 L. T. 
56 ; 1 Jur. N. S. 994 ; 3 W. R. 629. 

4483. — — .] — It is dangerous to extend the 
doctrine of Eden v. Smyth , No. 4468, ante. 

’Testator bequeathed £1,000 to A., who was 
indebted to him on bond. He gave instructions 
for a codicil, &, in his own hands, wrote his wish 
that A.’s legacy should be made up £8,000 specify- 
ing the bond as part of that sum. The codicil was 
never executed, & the document was not proved 
as testamentary :—Held : the bond debt was not 
released, & A. took the legacy subject to the 
payment of the debt. — Chester v . IJrwick 
(1856), 23 Beav. 404 ; 53 E. R. 159. 

4484. .]— Langdale (Lady) v . Briggs, 

No. 3014, ante. 

4405 . .] — Testator made a voluntary settle- 

ment of some real estates. He afterwards by his 
will devised other real estates to nearly the same 
uses; — Held: the deed could not be referred to 
for the purpose of construing the will. 

Upon reading the will, I think there is no 
ambiguity upon it. ... I fully concur in the 
argument that it is not possible to look at the 
settlement for the purpose of construing this will, 
& that you must look at the will alone (Romilly, 
M.R.). — Randall v . Daniel (1857), 24 Beav. 
193 ; 53 E. R. 331. 

4406. .J — Roddy v. Fitzgerald, No. 3017, 

ante. 

4407 . .] — Deceased duly executed a will, 

wherein he named three persons exors. ; he subse- 
quently instructed his attorney to prepare a 
codicil to this will, for the sole purpose of altering 
two bequests therein contained. The attorney, 
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in drawing the codicil, concluded with the fol- 
lowing paragraph, “ & in all other respects I revoke 
my said will,” intending to have written for the 
word “ revoke,” “ confirm.” The codicil was 
read over to deceased, & executed with the clause 
as originally drawn : — Held : there was not suffi- 
cient ambiguity on the face of the codicil to autho- 
rise the admission of parol evidence of deceased’s 
intention. — In the Goods of Davy (1859), 1 8w. Sc 
Tr. 262 ; 29 L. J. P. M. Sc A. 161 ; 5 Jur. N. S. 252. 

4488 . .] — Doe d. Brodbelt v. Thomson, 

No. 3552, ante. 

4489 . .] — Where a will is expressed to take 

effect during absence on a particular voyage, Sc 
the writer returns to England, the ct. cannot 
admit parol evidence to show the writer’s intention 
of adhering to that will during subsequent absences. 
— In the Goods of Winn (1861), 2 Sw. Sc Tr. 147 ; 
4 L. T. 655 ; 7 Jur. N. S. 704 ; 9 W. R. 852 ; 104 
E. R. 949. 

Annotations : — Reid. In the Goods of Dobson ( 1 806), L. R. 1 

P. & I). 88 ; In the Goods of Porter (1869), 39 L. J. P. & M. 

12 : In the Goods o/Hugo (1877), 2 P. D. 73 ; In the Goods 

o/Spratt, (1897 J P. 28. 

4490 . -.] — Evidence as to statements made 
by testator when he executed his will rejected.- 
JVPOlure v. Evans (1801), as reported in 29 Beav. 
422 ; 3L. T. 870 ; 54 E. R, 091. 

4491 . — — .] — G. K. bequeathed to his wife 
“ all sum & sums of money that might be in his 
house & at his banker’s.” After his death fifty 
shares of an assurance society were found in a 
chest, inclosed in an envelope, on which was 
indorsed “To be considered as ready money, & 
given to Mrs. K., the widow, for her use. G. K.” : 
— Held ; extrinsic evidence might be admitted in 
this case to show that testator intended these shares 
to be considered as ready money. — Knight v. 
Knight (1801), 2 Gift. 016 ; 30 L. J. Oh. 044 ; 5 
L. T. 72 ; 7 Jur. N. S. 893 ; 00 E. R. 258. 

4492 . .] — Webber v. Stanley, No. 3472, 

ante. 

4493 . .] — Parol evidence as to testator’s 

intention to incorporate an unexecuted testa- 
mentary paper with a testamentary paper which 
is duly executed, is not admissible unless the duly 
executed paper contains a distinct reference to 
some other paper. 

A duly executed testamentary paper in these 
words : “I name J. as my exor., empowering him 
t-o draw any money out of the North Bank, 
Plymouth, to employ it for me after my decease 
in all things necessary ” : — Held : not to contain 
such a reference to any other paper as to render 
parol evidence admissible of testator’s intention to 
incorporate an unexecuted testamentary paper 
with it. — In the Goods of Luke (1805), 34 L. J. 
P. M. & A. 105 ; 11 Jur. N. 8. 397. 

Annotation: — Apld. In the Goods of Watkins (1865), 35 

L. J. P. &M. 14. 

4494 . .] — A will, the production of an 

illiterate person, concluded as follows : ”1 also 

leave the sum of one sovereign each to the exor. Sc 
witness of my will for their trouble to see that 
everything is divided justly between them,” her 
sons. It contained no attestation clause, Sc 
opposite the signatures of the attesting witnesses, 
& below that of testatrix, were the words ” witness 
& exors.” : — Held : not to amount to an appoint- 
ment of exors., Sc there was not such ambiguity as 
to admit of parol evidence to ascertain the inten- 
tions of testatrix. — In the Goods of Woods (1808), 
L. R. 1 P. Sc I). 556 ; 37 L. J. P. Sc M. 23 ; 17 
L. T. 583 ; 16 W. R. 407 ; 32 J. P. 108. 


4495. -.] — Testator gave certain legacies to 
A. by his will, & by a codicil thereto bequeathed 
to him a stud of horses Sc a sum of £10,000 in terms 
importing an absolute gift which he, testator, 
declared to be “ in addition to all the benefits 
given to him by my said will.” But by a letter 
addressed to Sc duly received Sc answered bv A., 
testator stated that he had left a letter with his 
solr. expressing a wish that the sum of £10,000 
which he described as left for that purpose, should 
be settled on H. Sc F. for their joint use in the 
event of their intermarrying. No such letter was 
left with his solr. or any one else : — Held : parol 
evidence as to the intentions of testator was not 
admissible. — B aillie v. Wallace (1809), 17 W. R. 
221. 

4496. .] — Parol evidence inadmissible for 

the purpose of explaining testator’s intention even 
against the heir-at-law. — I rvine v . Sullivan 
( 1809), L. R. 8 Eq. 073 ; 38 L. J. Ch. 635 ; 17 
W. R. 1083. 

Annotations : — Distd. lie Fleetwood, Sidgreaves v. Brewer 

(1880), 15 Ch. II. 594. Consd. He Baillie, Fitzgerald v. 

Noad (1886), 2 T. L. R. 660. Reid. Re Downing'H 

Residuary Estate (1888), 60 L. T. 140; Croome v. 

Croome (1888). 59 L. T. 582 ; lie Williams, Williams v. 

Williams, [1897] 2 Ch. 12 ; Re Maddock, Llewelyn v . 

Washington, 11902] 2 Ch. 220 : Re Han bury, Hanbury v. 

Fisher (1904), 73 L. J. Ch. 222 ; Re Atkinson, Atkinson r. 

Atkinson (1911), 80 L. J. Ch. 370. 

4497. (1) The general intent of testator 
in creating an executory trust for a settlement of 
his property, not any strictly technical meaning 
attached to the words he has used, is to govern the 
preparation of the settlement. 

(2) In considering a question of this description 
the ct. is not confined to the language of the will 
itself in order to discover the intention of testator ; 
it may not only refer to the motives which led to 
the will. Sc to its general object & purpose, to be 
collected from other instruments to which the will 
itself refers, but also to any circumstances which 
may have influenced the mind of the maker 
towards the provisions it contains (Lord Chelms- 
ford). — Sackville-West v. Holmesdale (Vis- 
count) (1870), L. R. 4 II. L. 543 ; 39 L. J. Ch. 
505, H. L. ; revsg. 8. G. sub nom. Holmesdale 
(Viscount) v. West (1800), L. R. 3 Eq. 474 ; 
subsequent proceedings (1871), L. R. 12 Eq. 280. 

Annotations: — A 8 to (1) Consd. Re Johnston, Cockerell v. 

Essex (1884), 26 Ch. I). 538. Generally, Refd. Dawkins v. 

Ponrbyn (1877). 6 Ch. D. 318. Mentd. Cope v. Do La 

Warr (1877), 5 Ch. D. 660. 

4498. .] — Wilson v. O’Leary, No. 3020, 

ante. 

4499. .] — Migneault v. Malo (1872), L. R. 

4 P. C. 123 ; 8 Moo. P. C. C. N. 8. 347 ; 41 L. J. 
P. C. 11 ; 20 L. T. 329 ; 20 W. R. 527 ; 17 E. R. 
342, P. C. 

4500. — — .] — By voluntary deed A. settled 
property including £1,000 due to him from his 
son-in-law B., such sum to be allowed to remain 
owing during A.’s lifetime, but not after his death, 
except on the terms of obtaining security by the 
assignment of a policy upon B.’s life, upon such 
trusts as A. should by will or deed appoint, &, in 
default of appointment, on trust to pay the interest 
to A. for life, & after his death on trusts for his 
daughters & their children, under which the 
interests of daughters ceased on their death with- 
out issue. By a subsequent will A. bequeathed 
his residuary estate on trust for his daughters Sc 
their children, under which daughters dying with- 
out issue had power by will to appoint their shares. 
By a codicil, after reciting that he had advanced 
to B. other sums besides the £1,000, & that under 
settlement Sc under the will, or one of them, his 
daughter, B.’s wife, would be entitled for her life, 
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& their children would be entitled in remainder to a 
certain share in the property comprised in the 
settlement, A. declared that such share under the 
settlement or will, or either of them, should be 
taken to be satisfied out of the moneys owing to 
him by B. other than the £1,000. On the day 
following the execution of this codicil, B. assigned 
to A. a policy of assurance on his life as security 
for £2,000 then owing by him to A. : — Held : the 
execution of the assignment of the policy was not 
one of the surrounding circumstances which could 
be looked at for the purpose of ascertaining 
testator’s intention. 

Qu. : whether a codicil can be read with a will 
for the purpose of ascertaining the intention of 
testator in the will. — Re Clark’s Estate, Mad- 
dick v. Marks (1880), 14 Ch. D. 422 ; 49 L. J. 
Ch. 580 ; 43 L. T. 40 ; 28 W. K. 753, C. A. 

Annotations: — Reid. Re Marsh, Mason v. Thomo (1888), 

38 Ch. D. 630 ; Phillips v. Cayley (1889), 43 Ch. D. 222. 

4501. .] —A second testamentary document 

did not in terms revoke a prior will, but neverthe- 
less dealt with the entire property of testator. 
Parol evidence was offered to prove that the 
second document was intended by testator as a 
codicil, but rejected on the ground that there was 
no such ambiguity in the second document as 
would render necessary an explanation by parol 
evidence : — Held : the second document, being 
unambiguous & dealing with the entire property of 
testator, must be admitted to probate as the true 
will . — In the Goods of Palmer, Palmer v. Peat 
(1889), 58 L. J. P. 44. 

4502. .] — Extrinsic evidence is admissible 

to show with what intention an ambiguous testa- 
mentary document has been executed. — In the 
Goods of Slinn (1890), 15 P. D. 150 ; 59 L. J. P. 
82 ; 03 L. T. 229 ; 39 W. R. 175. 

Annotation : — Reid. Godman v. Godman, [1920] P. 2G1. 

4503. — — .] — Testatrix by her will, dated in 
1880, amongst other legacies bequeathed to pltf., 
a clergyman whose church she attended, two 
legacies of £100 each. She gave her residuary 
estate to deft., & appointed pltf. & deft, to be her 
exors. By a codicil, dated in 1887, she gave 
additional legacies, including one of £700, to pltf., 
& in other respects confirmed her will. She after- 
wards in her lifetime made payments in cash on 
account of the legacies to pltf., though at that time 
he was indebted to her in a greater amount. She 
died in 1888, <fc her will was proved by deft, alone, 
liberty being reserved to pltf. to do so. Deft, 
alleged that pltf. was indebted to testatrix’s estate 
to an amount exceeding the value of his legacies, 
& on that ground refused to pay them. Pltf. 
admitted that testatrix had during her life made 
various payments to him & on his behalf ; but 
alleged that such payments were intended by 
testatrix to be gifts. The ct. inferred from the 
evidence that deft, was a party to the making of 
the codicil in the form which it took, <fo was aware 
of the intention of testatrix that the legacies should 
be paid to pltf. : — Held : evidence of testatrix’s 
intention to forgive the debt in her lifetime was 
admissible. — Re Applebee, Leveson v. Beales, 
[1891] 3 Ch. 422 ; 00 L. J. Ch. 793 ; 05 L. T. 400 ; 
40 W. R. 90. 

Annotations : — Mentd. lie Griffin, Griffin r. Griffin, [1899] 1 

Ch. 408 ; Re Pink, Pink v. Pink, [1912] 1 Ch. 498 ; Jenkins 

v. Jenkins, [1928] 2 K. B. 501. 

4504. .] — Testator executed a will of 1885, 

& two codicils of 1890 & 1892 respectively. These 
documents were found, each in a separate envelope, 


at his bankers after his death. The codicil of 1892 
contained no revocation clause. After the death of 
testator, there was found at his residence an 
altered copy of the codicil of 1890, which had 
served as a draft of the later codicil. Between the 
dates of the codicils testator’s property had largely 
increased in value. The benefits conferred by the 
later codicil were larger in amounts than those 
mentioned in the earlier codicil ; but the same 
class of persons were benefited in both documents, 
the terms of which were almost identical & con- 
tained almost identically the same powers, pro- 
visions <fe limitations. On the draft testator had 
written an indorsement which made it quite clear 
that he thought & intended the second codicil 
to be in substitution for the first : — Held : evi- 
dence of surrounding circumstances was admissible. 
— Watnewright v . Wainewright (1894), 71 
L. T. 205 ; 0 R. 502. 

4505. .] — Re Cheadle, Bishop v. Holt, 

No. 4780, post. 

4506. .] — In my opinion the proposed 

evidence of the testator’s declaration of intention 
is inadmissible. I do not see how I could admit it 
consistently with the provisions of the Wills Act 
(Earwell, J.). — Re Mayo, Chester v . Keirl, 
[1901 ] 1 Ch. 404 ; 70 L. J. Ch. 201 ; 84 L. T. 117 ; 
45 Sol. Jo. 219. 

4507. .] — Re Chenoweth, Ward v . 

Dwelley (1901), 17 T. L. R. 515 ; 45 Sol. Jo. 520. 

4508. .] — R. was tenant in common with 

his brother C., under their father’s will, of an 
interest in the New River Co. The dividends were 
paid separately to R, & C., & they were regarded 
by the co. as being each the owner of an undivided 
share in the interest. No formal partition of the 
property, however, was at any time effected, & 
in an agreement between R. & C. relating to the 
partition of other property of which they were 
tenants in common it was recited that they had 
agreed not to partition the interest in the New 
River Co., but to retain it for the present in their 
joint ownership. R. afterwards died, having 
devised to C. all his share & interest of & in all 
the real estate derived under the will of his father, 
which he held as tenant in common with C., & 
which should not, at the date of R.’s death, have 
been partitioned. On a summons taken out for 
the determination of the question whether R.’s 
share in the interest in the New River Co. passed 
to C. under the above devise or not : — Held : the 
recital in the agreement for the partition of the 
other property was not admissible as evidence of 
testator’s intention . — Re Trimmer, Crundwell v. 
Trimmer (1904), as reported in 91 L. T. 20. 

4509. .] — Re Ofner, Samuel v. Ofnkr, No. 

4437, ante. 

For purposes of identification.] — See Sub- 
sect. 8, post. 

To compel election as to taking under will.] 

— See Equity, Vol. XX., pp. 419, 420, Nos. 1504- 
1512. 

To explain ambiguity.] — See Sub-sect. 3, 

post . 

To vary terms of will.] — See Sub-sect. 5, 

p08t. 


Sub-sect. 3. — To Explain Ambiguity. 

4510. Whether evidence admitted — To avoid 
failure of will.] — The distinction as to admitting 
parol evidence I have always taken to be, that in 

defeat testator’s intention. — Re Par- 
nell Estate. [1924] 1 D. L. R. 15 ; 
[1924] 1 W. W. R. 1 ; 34 Man. L. R. 
41. — CAN. 


PART XVI. SECT. 14, SUB-SECT. 3. 

4510 i. Whether evidence admitted — 
To avoid failure of will .] — The ct. 


should, so construe the will that effect 
may be given to the bequest, if it is 
possible to do so, rather than to 
declare it void for uncertainty & so 
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no instance it shall be admitted in contradiction 
to the words of the will ; but if words of the will 
are doubtful & ambiguous, & unless some reason- 
able light is let in to determine that, the will will 
fall to the ground, anything to explain, not to 
contradict, the will is always admitted (Sir John 
Strange). — Hampshire v. Pehice (1751), 2 Ves. 
Sen. 216 ; 28 E. R. 140. 

Annotations: — Consd. Thomas v. Thomas (1796), C Term 

Hep. 671. Apld. Mellish v. Mellish (1798), 4 Ves. 45. 

Dbid. Doe d. Hiscocks v. Hiscocks (1839), 5 AI. & W. 363. 

4511. To explain latent ambiguity.] — 

Parol evidence may be admitted to explain a 
latent ambiguity in a will or codicil. — Walpole 
(Lord) v. Cholmondkley (Lord) (1797), 7 Term 
Hep. 138 ; 101 E. H. 897 ; subsequent proceedings , 
sub nom . Walpole (Lord) v. Okeord (Lord), 3 
Yes. 402, L. C. 

Annotations : — Consd. Thorne v. Hooke (1841), 2 Curt. 799 ; 

Jn the Goods of Chapman (1844), 1 Hob. Eccl. 1 ; In the 

Goods of Steele (1868), L. H. 1 P. & I). 575. Reid. Crosble 

v. M&cdoual (1799), 4 Ves. 610 ; Doe d. Chichester r. 

Oxendeu (1810), 3 Taunt. 147 ; Fawcett v. Jones (1810), 

3 Phillim. 434 ; Miller v. Travers (1832), 1 L. J. Ch. 157 ; 

Neate & Brookhouse r. Pickard (1813), 2 Notes of Cases, 

406 ; Payne & Meredith v. Trappes (1847), 1 Hob. Eccl. 

583 ; Plenty v. West (1848), 0 C. B. 201 ; Beffell v. 

Reffell (I860), 14 W. It. 647. 

45^2. .] — A.-G. v. Grote, No. 3606, 

mite. 

4513. — — to explain latent ambiguity.] — 

Dorset (Duke) v* Hawarden (Lord), No. 4654, 
post. 

4514. - .] — -Testator bequeathed £1,000 

to The Victoria Hospital. There was no hospital 
strictly answering this description, & the legacy 
was claimed by The City of London Hospital for 
Diseases of the Chest, which was situate at 
Victoria Park, & The Victoria Hospital for Sick 
Children, which was situate in Chelsea. It 
appeared that testator had subscribed to the 
former, & taken an interest in it, «fc that he some- 
times called it “ the Victoria Hospital.” It was 
alleged on the other hand that the Victoria Hospital 
for Sick Children was the only one publicly known 
as “ The Victoria Hospital,” & it appeared that 
letters so directed were always forwarded there 
by the Post-ollice : — Held : the description in 
the will was not sufficiently complete to exclude 
parol evidence ; & the ct. holding it to be clear 
that the money was intended for the hospital in 
Victoria Park, ordered it to be paid accordingly. — 
He Briscoe’s Trusts (1872), 26 L. T. 149 ; 20 
W. H. 355 ; on appeal , 20 W. R. 504, L. JJ. 

4515. .J —He Stephenson, Donald- 

son v. Bambek, No. 4400, ante. 

4516. .] — He Vaughan, Scott v. 

British & Foreign School Society, No. 4420, 
ante. 

4517. Ambiguity on face of instrument.] — 

The ct. does not admit parol evidence to show an 
error in a testamentary paper, unless there be 
some ambiguity on the face of the instrument, & 
the means of obtaining clear & indisputable proof 


of deceased’s intention. — H arrison v. Stone 
( 1829), 2 Hag. Ecc. 537 ; 162 E. R. 949. 

Annotations Distd. Castell t>. Tagrgr (1836), 1 Curt. 298. 
Consd* Thorne v. Itooke (1841), 2 Curt. 799. 

4518 . ,] — Upfitt v. Marshall (1848), 

1 L. T. O. S. 412. 

4519 . .] — Testatrix having named her 

sister-in-law, M. R., a legatee (having a natural 
sister of the same name), & bequeathed the residue 
to her “ said sister, M. R.,” whom she appointed 
an extrix., & having recited in a codicil to that 
will that she had by her will appointed her 
“sister, M. R.,” an extrix.: — Held: upon the 
face of the will & codicil, in conjunction with 
extrinsic circumstances, there was a patent 
ambiguity, which let in parol evidence, upon which 
probate was granted to the natural sister . — In the 
Goods of Richens (1846), 4 Notes of Cases, 672. 

4520. Evidence of conduct of parties acting 

on will.] — In construing a will, the ct. has regard 
to the period when & the circumstances under 
which it was framed ; & where the will is of 

ancient date, if there is any ambiguity in the con- 
struction, the course of action on the bequest 
since the will came into operation may be referred 
to in aid of the construction which has been 
adopted, on the ground that it is not to be assumed 
that a continued series of breaches of trust has 
been committed in the presence of those who are 
interested in an opposite conclusion. — A.-G. v. 
Sidney Sussex College (1869), 4 Ch. App. 722 ; 
38 L. J. Ch. 656 ; 34 J. P. 52, L. C. 

4521. .] — Where a charitable gift is am- 
biguous, it may be interpreted by the aid of 
contemporaneous usage, but no length of usage 
will warrant a deviation from the terms of a trust 
which the ct. regards as plain, & the ct. did not 
hold itself bound as to such deviation by pro- 
ceedings in former suits, in which the question 
did not directly arise. — A.-G. v. Rochester Corpn. 
(1854), 5 De G. M. G. 797 ; 23 L. T. O. S. 104 ; 
43 E. R. 1079, L. JJ. 

Annotations : — Consd. A.-G. v. Sidney Sussex College (1869), 
4 Ch. App. 722. Refd. He Cumpden Charities (1881), 18 
Ch. D. 310. 

4522. .] — Where the meaning of a will is 

doubtful, the ct. may resort to evidence of the 
state of testator’s property, but where the words 
are plain no such extrinsic aid can be resorted to. — 
IIensman v. Fryer (1867), 3 Ch. App. 420 ; 37 
L. J. Ch. 97 ; 17 L. T. 394 ; 16 W. R. 162, L. C. 

Annotations : — Mentd. Collins r. Lewis (1869), L. Jl. 8 Eq. 
708 ; Gibbins v. Eydcn (1869), L. K. 7 Eq. 371 ; Dugdale 
r. Dugdale (1872). L. It. 14 Eq. 234 ; Wallace v. Seymour 
(1872), 20 W. K. 634 ; Lancofleld v. Igguldon (1874), 10 
Ch. App. 136 ; Tomkins v. Colthurst (1875), 1 Ch. D. 626 ; 
Farquharson v. Fioyer (1876), 45 L. J. Ch. 750 ; He Mills, 
Mills v. Mills (1886), 56 L. J. Ch. 118 ; He Smith, Hanning 
ton v. True, Giles v. True (1886), 33 Ch. D. 195 ; He 
Bourne, Martin v. Martin, [1893] 1 Ch. 188 ; He Palmor, 
Palmer v. Answorth (1893), 62 L. J. Ch. 988. 

4523. .] — Belaney v. Belaney, No. 3965, 

ante. 

4524. .] — Gordon v. Gordon, Gordon v. 

Gordon, No. 3592, ante. 

4525. .] — At the death of testator two 


4611 i. 


To explain latent am 


biguity .] — Higbtrim v. Hay (1895), 1( 
N. 8. W. L. K. (Eq.) 1.— A US. 

4611 ii. .1 — Where a claus< 

in a will is ambiguous, reference maj 
be had to co -relevant clauses in the 
same will, or even to extraneom 
evidence to establish the purpose oj 
testator.— Germain v. Clavel (1916) 
Q. It. 51 S. C. 165. — CAN. 


4611 iii. .] — To the general 

rule against the admissibility of outside 
evidence of testator’s intention, there 
is an exception : if the will, read in the 
light of the surrounding circumstances, 


which may always bo sbowm, is am- 
biguous, evidence may be received to 
solve the ambiguity . — Re Walker 
(1922), 53 O. L. R. 489 ; 24 O. W. N. 
13.— CAN. 

4611 iv. .] — .Before resort- 
ing to parol evidence to explain a latent 
ambiguity, the ct. should be satisfied 
that the ambiguity cannot be removed 
by the construction of the will itself, 
having regard to the circumstances 
surrounding testator. — Healy v. 
Healy (1875), 9 I. H. Eq. 418— IB. 

4611 v. . | -He Plunkett, 

11 I. Ch. It. 361.— IR. 


4511 vi. -.1 — An ambiguity 

in a will may be established by facts 
outside the will. — D ay v. Colli nh, 
Collins v. Day, [19251 N. Z. L. R. 
280 ; Gaz. L. R. 70. — N.Z. 

4611 vii. — — -.] — Phrol evidence 

cannot be admitted in proof of 
testator’s intention where there is no 
uncertainty as to the meaning of will 
itself in respect to the persons named 
therein. — Spencer r. Wilson (1904), 
25 N. L. R. 227.— S. AF. 

4611 viii. .] — Leviton t*. 

Leviton Estate, [1920] E. D. L. 205. 
— S. AF. 
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copies of his will were produced, one of which had 
been retained by himself, the other deposited with 
his bankers ; each with a codicil containing the 
same gift in the same words, but of different dates, 
Sc attested by different witnesses. Probate having 
been granted of the duplicate will Sc of the two 
codicils : — Held : evidence by one of the attesting 
witnesses to one of the codicils was admissible for 
the purpose of showing, from the circumstances 
attending the execution, that the two codicils were 
not two but one instrument, Sc accordingly that 
the legatee therein named was entitled to one- 
legacy only. — Hubbard v. Alexander (1876), 3 
Ch. D. 738 ; 45 L. J. Ch. 740 ; 35 L. T. 52 ; 24 
W. R. 1058. 

Annotation: — Reid. Atkinson v. Morris (1896), 60 L. J. P. 17. 

4526. .] — Re Baker, Ruddock v. Baker 

(189.1), 8 T. L. R. 7. 

4527. .] — Higgins v. Dawson, No. 3672, 

ante . 

4528. .] — (1) The question whether a testa- 

mentary document is conditional or not depends 
on the wording of the document itself, &, if it 
can be said that the language used therein is 
ambiguous, extrinsic evidence is admissible to 
assist the ct. in clearing up the ambiguity. 

(2) The ct. admitted evidence of declarations 
by testator, made down to within a short time 
before he died, to the effect that the will in ques- 
tion was all right, Sc that his wife would take all 
he had to leave. — In the Estate of Vines, Vines 
v. Vines, [1910] P. 147 ; 79 L. J. P. 25 ; 102 L. T. 
141 ; 26 T. L. R. 257 ; 54 Sol. Jo. 272. 

4529. .] — Testator by his will dated in 

1908 bequeathed a legacy of £300 to D., his house- 
keeper Sc nurse. On Apr. 15, 1909, he wrote a 
letter addressed to her, enclosing a cheque, in 
which he requested her to tell his exors. that the 
cheque was instead of the £300 left her by his will. 
The contents of the letter were not communicated 
to her, but the letter with the cheque were in her 
presence sealed up in an envelope Sc placed in a 
drawer by testator, who called her attention to 
the matter A told her to open the envelope on his 
death. In Dec. 1910, testator requested D. to 
get the envelope, Sc he opened it in her presence. 
He took out the cheque Sc put the letter without 
the cheque into another envelope, sealed it, Sc 
told her to keep it, Sc open it on his death. He 
subsequently sent the cheque, or another for a 
similar amount, to his bankers, with instructions 
to place the money to the credit of a joint account 
in the names of himself Sc 1). with power to either 
party to draw. Sc this was accordingly done. The 
letter was opened Sc read by D. for the first time 
on testator’s death : — Held : the letter of Apr. 15, 
1909, was not admissible in evidence to prove 
that testator intended that the gift should be in 
substitution for the legacy . — Re Shields, Cor- 
bould-Ellis v . Dales, [1912] 1 Ch. 591 ; 81 
L. J. Ch. 370 ; 106 L. T. 748. 

Annotation : — Retd, lie Deprez, Henriques v. Deproz, [1917] 

1 Ch. 24. 

4530. .] — Re Williams, Gregory v. Muir- 

head (1913), 134 L. T. Jo. 619. 

- — _ For purposes of identification.] — See 
Sect. 14, sub-sect. 8, post . 


Sub-sect. 4. — To Explain Meaning of Words. 

4531. When evidence admissible — Words almost 
illegible — Expert evidence.] — Were the wifi is 


writ blindly, Sc hardly legible Sc the legacies in 
figures, ct. referred it to a master to examine 
what those legacies were. Sc the Master to be 
assisted with such as understood the art of writing. 
— Masters v . Masters (1718), 1 P. Wms. 421 ; 
24 E. R. 454. 

Annotations: — Refd. Norman v. Morrell (1799), 4 Vee. 709, 
Mentd. Brudenoll v. Boughton (1741), 2 Atk. 208 ; St. 
Albans v. Beauclerk (1743), 2 Atk. 630 ; Hatton v. Hooley 
(1773), Loflt, 122 ; Habergham v. Vincent (1793), 4 Bro. 
C. C. 353 ; Bonner v. Bonner (1807), 13 Ves. 379 ; Smith 
v. Jersey (1821), 3 Bli. 290 ; Mirehouse v. Scaife (1837), 2 
My. & Cr. 095 ; Ferraris v . Hertford (1843), 3 Curt. 408 : 
Williams v. Hughes (1857), 24 Beav. 474. 

4532. .] — A statuary be- 

queathed articles used in his business, by their 
technical names, some of which were very 
obscurely written : reference directed to ascertain 
what was meant, the master taking to his assist- 
ance persons skilled in writing & acquainted with 
articles used by statuaries. — Goblet v. Beechey 
(1829), 3 Sim. 24 ; 57 E. R. 910 ; on appeal 
(1831), 2 Russ. & M. 624, L. C. 

Annotations : — Refd. Richardson t>. Watson (1833), 2 L. J. 

K. B. 134 ; Shore v. Wilson (1842), 9 Cl. & Fin. 355. 

4533 . To explain technical terms.] — 

Goblet v. Beechey, No. 4532, ante. 

4534 . Words used In peculiar sense — 

Evidence of customary usage by testator.] — D oe 

d. Hiscocks v. Hiscocks, No. 3609, ante. 

4535 . .] — “ Securities ” is 

largely used in a sense other than a pledge for an 
advance of money, or in the particular sense of 
investments of property transferable by the 
assignment of indicia , such as certificates, it is the 
duty of the judge to inform his mind, not only by 
reference to dictionaries of good reputation, but 
also to inform himself by evidence of the meaning 
ordinarily given to such a word amongst those 
who deai in such property. A rule prohibiting a 
judge from so doing would be in my judgment a 
most serious limitation of the rule that evidence is 
admissible for the purpose of explaining the mean- 
ing of the words used by testator, as distinguished 
from evidence of testator’s intention ; Sc would 
be also a serious limitation of the rule that for 
the purpose of explaining the meaning of the 
words used by testator evidence is admissible of 
the circumstances surrounding testator at the 
time of making his will. I think that evidence is 
admissible to show that expressions used in the 
will had acquired an appropriate meaning either 
generally or by local usage or amongst particular 
classes. Sc that where any doubt arises upon the 
true sense Sc meaning of the words themselves 
or any difficulty as to their application in the 
surrounding circumstances the sense Sc meaning 
of the language may be investigated Sc ascer- 
tained by evidence dehors the instrument itself 
(Vaughan Williams, L.J.). — Re Rayner, Rayner 

Rayner, [1904] 1 Ch. 176 ; 73 L. J. Ch. Ill ; 
89 L. T. 681 ; 52 W. R. 273 ; 48 Sol. Jo. 178, 
C. A. 

Annotations: — Consd. Re Gent &: Eason’s Contract, r 19051 
1 Ch. 38(5 ; Jde Hutchinson, Crispin v. Hadden (1919), 88 

L. J. Ch. 352. Refd. Re Johnson, Greenwood v. Green- 
wood (1903), 89 L. T. 520 ; Re Neville, Neville v. First 
Gnrdon City, [19251 1 Ch. *14. Mentd. Wilmott r. London 
Road Car Co. (1910), 103 L. T. 447 ; Singer v. Williams, 
[1921] 1 A. C. 41. 

4536. Letters used to designate amount 

of legacy — Evidence of private trade mark.] — 

Testator bequeathed certain legacies, using letters 
to designate the amount. Parol evidence admitted 
to show that the letters were private trade marks, 


PART XVI. SECT. 14, SUB-SECT. 4. 

n. When evidence admissible — • To 
explain jiarticular expression .] — The 


acts & declarations of testator, at 
the time of his will, to show what ho 
meant by a particular expression, 
admissible in evidence. — B lake t\ 


Maknell (1816), 2 Ball & B. 48.— 
IR. 

o. .] — McGoniule v. Me 

Goniule, [19101 1 I. Ii. 297.— IR. 
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Sect . 14. — Admissibility of extrinsic evidence : Sub - 
sects. 4 & 5.] 

& to prove the amounts which they represented. — 
Kell v. Charmer (1850), 23 Beav. 195 ; 4W, R. 
787 ; 53 E. R. 76. 

4537. To translate words of will.] — Re 

Cliff’s Trusts, No. 3022, ante . 

4538 . Words unintelligible in primary 

sense.] — (1) It is well settled in my opinion, I am 
reading from Proposition 3 in Wigram on 
Extrinsic Evidence (3rd edit, at p. 42), that, 
“ Where there is nothing in the context of a will, 
from which it is apparent that testator has used 
the words in which he has expressed himself in 
any other than their strict A primary sense, but 
his words, so interpreted, are insensible. With 
reference to extrinsic circumstances, a ct. of law 
may look into the extrinsic circumstances of the 
case, to see whether the meaning of the words be 
sensible in any popular or secondary sense, of 
which, with reference to these circumstances, 
they are capable.” Now here is a case in which, 
strictly speaking, the words of the gift are not 
sensible with respect to extrinsic circumstances 
(Joyce, J.). 

(2) Parol evidence is not to be resorted to except 
for the purpose of proving a fact which makes 
intelligible something in the will that, without the 
aid of extrinsic evidence, would not be intelligible 
(Joyce, J.). 

(3) In the case of Higgins v. Dawson , No. 3072, 
ante , it was not, in my opinion, intended t-o over- 
rule the multitude of cases in which, where the 
particular terms used, whether purporting to 
describe things or persons, were insensible with 
reference to extrinsic facts, evidence of the sur- 
rounding circumstances has been admitted to see 
whether such terms had not been employed in 
some secondary sense not substantially different 
(Joyce, J.). — Re Glassington, Glassington v. 
Follett, [1906] 2 Ch. 305 ; 75 L. J. Cli. 070 ; 95 

L. t. ioo. 

Annotation : — Generally, Mentd. lie Grimthorpe, Beckett v. 

Grimthorpe, 11908] 1 Ch. 666. 

4539. Words used In more than one sense.] 

— Cave v. Horsell, No. 4054, ante . 


Sub-sect. 5. — To Vary Terms of Will. 

4540. Whether evidence admitted.] — Vernon’s 

Case (1572), as reported in 4 Co. Rep. la; 76 
E. R. 845. 

Annotations Refd. Fry v. Porter (1669), 1 Mod. Rep. 
300; Fry’s Case (1672), 1 Vent. 199; A.-G. v. Scott 
(1735), Cas. temp. Talb. 138 ; lie Bolton Estates, Russell 
v. Moyrick, [1903] 2 Ch. 461. Montd. Strata Mercella’s 
Case (1591). 9 Co. Rep. 24 a: Peto v. Checy (1611), 2 
Brown). 128; Peytoo’s Case (1611), 9 Co. Rep. 77 b; 
Tyrer v. Littleton (1612), 2 Brownl. 187 ; Colt Sc Glover 
v. Coventry & Lichfield (Bp.) (1616), Hob. 140; R. v. 
Hampden (1637), 3 State Tr. 826, 1199 ; James v. Tutney 
(1639), Cro. Car. 532 ; Pheasant v. Pheasant (1670), 1 
Cas. in Ch. 181 ; R. v. London (Bp.) (1693), 1 Show. 411 ; 
Klmp v. Cruwes (1695), 2 Lut. App. 1573 ; London (Bp.) 
v. A.-G. (1694), Show. Pari. Cas. 164 ; Lane v. Cotton 
(1700), 1 Com. 100 ; Hughes v. Clubb (1722), 1 Com. 369 ; 
Charles v. Audrews (1724), 9 Mod. Rep. 151 ; Godwin v. 


Winsmore (1742), 2 Atk. 525 : Buckinghamshire v. 

Drury (1762), \Vilm. 177 ; Clifford v. Turrell (1846), 14 

L. J. Ch. 390 ; Dyke v. Rendall (1852), 2 De G. M. & G. 

209. 

4541. -.] — Whitton v. Russell (1739), 1 
Atk. 448 ; 26 E. R. 285, L. C. 

4542. .j — Parol evidence not admitted to 

contradict the words of a will. — Lowfield v. 
Stoneham (1746), 2 Stra. 1261 ; 93 E. R. 

1108. 

Annotations : — Consd. Cambridge v. Rous (1802), 8 Ves. 

123. Refd. Stephenson v. Heathcote (1758), 1 Eden, 38 ; 

Hinckley t\ Simmons (1798), 4 Ves. 160 : Galland r. 

Leonard (1818), 1 Swan. 161 ; Homo v. Piliane (1833), 2 

My. & K. 15. 

4543. .] — As to the books, I am clearly of 

opinion nothing of the sort is admissible to prove 
that the will lias a meaning different from that 
which it purports on the face of it (Lord 
Alvanley, M.R.). — HinchclifFe v. Hinchcliffe 
(1797), 3 Ves. 516 ; 30 E. R. 1134. 

Annotations : — Apprvd. I)ruce v. Denison (1801), G Ves. 

385. Distd. Pole v. Somers Lord (1801), 6 Ves. 309. 

Apld. Guillebaud v. Meares (1829), 7 L. J. O. S. Ch. 136 ; 

Weall v. Rice (1831), 2 Russ. Sc M. 251. Refd. Sparkes r. 

Cator (1797), 3 Ves. 530 ; Onslow v. Michell (1812), 18 

Ves. 490. Mentd. Tolson v. Collins (1799), 4 Ves. 483 ; 

Stockcn v. Stocken (1838), 7 L. .T. Ch. 305 ; Coventry v. 

Chichester (1864), 2 Hem. Sc M. 149. 

4544. -,] — Castell r. Tagg (1830), 1 Curt. 
298 ; 163 E. R. 102. 

4545. .] — Where testator or donor has in 

express words directed the wdiole of the property, 
or the whole of the rents A protits, to go to pur- 
poses which exclude all beneficial interest in the 
donee, A his words are not controlled or inter- 
preted by plain implication arising from other 
parts of the same instruments, there is, in my 
judgment, no legitimate power in any ct. of 
construction to resort to the surrounding circum- 
stances, or to the character or position of the 
parties, or to the probability of intention, or to 
the current of authority, or to do anything but 
give effect to the very words (James, L.J.). — 
Merchant Taylors’ Go. v. A.-G. (1871), 0 Ch. 
App. 512 ; 40 L. J. Oh. 545 ; 25 L. T. 109 ; 35 
J. P. 774 ; 19 W. R. 041, L. JJ. 

Annotation : — Refd. A.-G. v. Wax Chandler’s Co. (1873), 

L. R. 6 H. L. 1. 

4546. .] — Testator by will, made in 1864, 

gave his property upon trust for sale & equal 
division among his six children, & directed that 
all sums then or thereafter to be advanced to any 
child should be considered as part of his or her 
share in the trust estate. In A subsequently to 
1809, testator advanced various sums to two sons, 
A in 1873 he wrote a letter to each of them, 
wherein he promised to write off the advances in 
return for promissory notes for a part : — Held : 
to admit the letters, in taking the accounts of 
testator’s estate, would be to allow of an alteration 
of the will by an instrument not properly executed 
as a will, A, regardless of the letters, the sons 
must bring the whole of the sums advanced to 
them respectively into hotchpot. — Smith v. Oonder 
(1878), 9 Oh. D. 170 ; 47 L. J. Ch. 878 ; 27 W. R. 
149. 

Annotation : — Consd. lie Deprez, llenriques v. Deprez, [1917] 

1 Ch. 24. 


4539 i. J1 ords used in more than 

one sense .] — If a question arises as to 
whether testator intended to use an 
expression in its strict Sc primary 
sense or in some popular or secondary 
sense, extrinsic evidence such as an 
earlier will identifying a legatee under 
the will to be construed may be re- 
garded for the purpose of answering 
the question that has arisen. — Day 


v. Collins, Collins v. J)ay. [1925] 
N. Z. L. R. 280 ; Gaz. L. R. 70 — 

N.Z. 

p. To interpret words accord - 

inu to nature of subject .] — Blair v. 
Blur (1849), 12 Dual. (Ct. of Hess.) 
97 ; 21 He. Jur. 612.— SCOT. 

PART XVI. SECT. 14, SUB-SECT. 5. 
4540 i. Whether evidence admitted .] — 


Bell v. Harvis (1903), 7 Terr. L. R. 
74.— CAN. 

4540 ii. .] — Held : testator could 

not by parol, or by a document not 
attested, as requirod by the Wills Act, 
alter the legal effect of his will as 
originally executed — He Walsh, Kee- 
nan v. Brown (1911), 30 N. Z. L. It. 
1166.— N.Z. 
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Part XVI. — Construction. 


4547. Evidence of intention of testator.] — 

Challoners Sc Bowyer’s Case (1587), 2 Leon. 
70 ; 74 E. R. 306. 

Annotations: — Reid. Burchett v. Durdaut (1G90), 2 Vent. 
311 ; Goodright v. Cornish (1693), 12 Mod. Hep. 52 ; 
Brown v. Barkham (1716), Glib. Ch. 131 ; Newcomen v. 
Bark ham (1716), 2 Vern. 729 ; Doe d. Winter v . Perratt 
(1843), 6 Man. Sc G. 314. 

4548. .] — Cheyney’s (Lord) Case, 

No. 4640, post . 

4549 . -.] — Collateral proof shall not be 

admitted against the express words of the will ; 
Sc it is probable his intent was, that the £40 should 
be continued to be paid, although E. had a son 
which died suddenly after ; yet now it must be 
taken upon the words of the will, Sc an averment 
of the intent of the party contrary to his express 
words shall not be received ( per Cur.). — Chamber- 
lains v. Chamberlaine (1680), Preem. Ch. 52 ; 
2 Eq. Cas. Abr. 415 ; 22 E. B. 1053, L. C. 

4550. .] — A devise cannot be explained 

by matter out of the will. A general devise by a 
husband to his wife cannot at law. be averred to 
have been intended in lieu of dower. — Lawrence 
v. Dodwell (1690), 1 Ld. Baym. 438 ; Lut. 734 ; 
01 E. K. 1190. L. C. 

Annotation : -Refd. Ellis v. Lewis (1844), 13 L. J. Ch. 210. 

4551. -.] — No parol evidence is ad- 
missible to control or take away a plain Sc express 
devise ; Sc therefore where a man is indebted to 
another by bond. Sc the obligee makes him one of 
his exors. Sc residuary legatees, without saying 
anything about this bond debt, it shall constitute 
part of the residue of his estate ; Sc no parol 
evidence, however clear Sc strong, shall be admitted 
to show testator’s intention to discharge the party 
from the bond. — Selwin v. Brown (1735), 3 
Bro. Pari. Cas. 607 ; 1 E. It. 1527 ; sub nom. 
Brown v. Setavin, Cas. temp. Talbot, 240, IT. L. 

A nnotations : — Apld. Smith v. Baker (1737), West temp. 
Hard. 98. Consd. Ulrich v. Litchfield (1742), 2 Atk. 
372. Apld. Lowflold v. Stonehum (1746), 2 Stra. 12G1. 
Distd. Mascal v. Mascal (1719), 1 Vos. Sou. 323. Consd. 
Robinson r. Gee (1749). 1 Vos. Sen. 251 ; Blinkborn v. 
Foust (1750), 2 Vos. Son. 27. Expld. Ellis v. Smith (1754), 

1 Ilov. Supp. 4. Consd. Laniloldo d. Banton v. Hodges 
(1773), Lotft, 230; Nourso v. Finch (1791), 1 Vos. 314. 
Distd. Doe cl. Small v. Allen (1799), 8 Term Rep. 147. 
Consd. Re Applebeo, Levoson v. Beales, [1891 1 3 Ch. 422 ; 
Fox v. Fox (1737), West temp. Hurd. 162 ; Lake v. Lake 
(1751), Amb. 126 ; Clinton v. Hooper (1790), 1 Ves. 
173 ; Clennell v. Lewthvvaite (1795), 2 Ves. 644 ; Re 
Stewart, Stewart v. McLaughlin, [1908] 2 Ch. 251. Mentd 
Rogers v. Earl (1757). Dick. 294. 

4552. .] — Smith v. Baker (1737), 

West temp. Hard. 98 ; 1 Atk. 385 ; 25 E. It. 810, 
L. V. 

Annotations : — Refd. Chapman v. Gibson (1791), 3 Bro. O. C. 
229. Mentd. Dyer r. Dyer (1788), 2 Cox, Eq. Cas. 92 ; 
Lewis v. Lane (1834), 2 My. & K. 449 ; Jeans v. Cooke 
(1857), 27 L. J. Ch. 202. 

4553 . .] -Hampshire v. Peirce, No. 

4510, ante. 

4554. — — — .] — Sandford v. Vaughan, No. 

4469, ante. 

4555 . — — — .]— Parol evidence is admissible 
to show that the instrument is not the will of 
testator as to a particular estate ; but is not 
admissible for the purpose of setting up the dis- 
appointed intention of testator. — Newburgh v. 
Newburgh (1825), Sugden’s Law of Property, 
367, H. L. 

Annotations : — Apld. Miller v. Travers (1832), 8 Bing. 244. 
Consd. Doe d. shallcroas v. Palmer (1851), 16 Q. B. 747 ; 
Abbott v. Middleton, Ricketts v. Carpenter (1858), 7 
H. L. Cas. 68 ; Stanley v. Stanley (1862), 2 John. & II. 
491 ; Webber v. Stanley (1864), 16 C. B. N. S. 698. Refd. 
Grey v. Pearson (1857), 6 H. L. Cas. 61. 

4556. .] — Bayldon V . Bayldon 

(1826), 3 Add. 232 ; 162 E. B. 464. 

Annotations : — Apld. Mitchell v. Gard (1 863), 2 New Rep. 
337. Refd. Castell v. Tagg (1836), 1 Curt. 298. 

4557 . ,] — Parol evidence of declara- 

J. — VOL. XLTV. 


tions made by testator, having a tendency to dis- 
affirm the disposition of his real property in a will 
previously executed by him, is not admissible to 
invalidate such will. — P ro vis v. Beed (1829), 5 
Bing. 435 ; 3 Moo. Sc P. 4 ; 7 L. J. O. S. C. P. 163 ; 
130 E. Ii. 1129. 

4553 . ,] — Testatrix, having £30,000 of 

3 per cent, stock, transferred £25,000 of it to 
trustees, upon trust for herself for her life, Sc after 
her death for such persons as she should by deed 
or will appoint ; she appointed £25,000 of the 
stock among her children ; shortly afterwards she 
made a will, by which she gave legacies of stock 
to the amount of £30,000 to persons, who also took 
under the appointment, though, in fact, exclusive 
of the £25,000, she had only £5,000 stock, Sc the 
rest of her property was of inconsiderable value : — 
Held : her declarations to her solr., at the time of 
giving instructions to him for her will, that she 
then had £30,000 stock, were admissible in 
evidence. — Guillebaud v. Me ares (1829), 7 

L. J. O. S. Ch. 136. 

455 g. .] — (i) Devise of all testator’s 

freehold Sc real estates in the county of L. & city 
of L. Testator had no estates in the county of 
L. ; a small estate in the city of L., inadequate 
to meet the charges in the will ; Sc estates in the 
county of O. not mentioned in the will Held : 
the devisee could not be allowed to show by parol 
evidence, that the estates in the county of C. were 
devised to him in the draft of the will ; the draft 
was sent to a conveyancer to make certain altera- 
tions not affecting the estates in county C. : by 
mistake he erased the words county of <J. ; Sc 
testator, after keeping the altered will by him for 
some time, executed it without adverting to the 
alteration as to the county of 0 . 

(2) An uncertainty which arises from applying 
the description contained in the will either to the 
thing devised or to the person of the devisee may be 
helped by parol evidence (Tin dal, C..T.). — Miller 
v. Travers (1832). 8 Bing. 244 ; 1 Moo. & S. 342 ; 
1 L. J. Oh. 157 ; 131 E. B. 395. 

Annotations: — As to (1) Apld. Doo <1. Hiseocks v. Hiseocks 
(1839), 5 M. & W. 363. Consd. Lindgrcn v. Liml*rren 
(1816), 9 Beav. 358 ; Doe d. Sballcross v. Palmer (1851), 
16 Q. B. 747. Apprvd. Mostyn v. Mostyn (1854), 6 H. L. 
Gas. 155. Apld. Re Clergy Society (1856), 2 K. & J. 615. 
Refd. it. v. Wickham (Inhabitants) (1835), 2 Ad. 8c El. 
517. As to (2) Apld. Richardson v. Watson (1833), 4 
B. & Ad. 787 ; Dorset v. Hawarden (1842), 1 Notes of 
CaRes, 412 ; Charter v. Charter (1871), L. It. 2 P. Sz D. 
315. Refd. Blundell v. Gladstone (1841), 11 Sim. 467. 
(Generally, Consd. Grant v. Grant (1870), L. H. 5 C. P. 727 
Refd. Doe d. Proody v. Holfcom (1835), 4 Ad. & El. 76; 
Hall v. Fisher (1844), 1 Coll. 47 ; Doe d. Hubbard »>. 
Hubbard (1850), 20 L. J. Q. B. 61 ; Hart v. Tulk (1852), 
2 De O. M. & G. 300 ; Stanley v. Stanley (1862), 2 John. & 
H. 491 ; Re Ray, Cant v. Johnstone, [1916] 1 Ch. 161. 
Mentd. Macdonald v. Longbottom (1860), 6 Jur. N. S. 
724 ; Re Atkinson, Waller v. Atkinson (1899), 47 W. R. 
469. 

4560. -.] — Testator, having devised his 
estates in a particular way, directed that a different 
disposition of them should take place in case 
certain contingent property Sc effects in expectancy 
should fall in & become vested interests to his 
children. The children being entitled to no con- 
tingent interests at the date of the will, the ct. 
refused to admit evidence offered for the purpose 
of showing that testator referred to expectations 
from particular individuals which had been after- 
wards realised, as being in effect to add to the will. 
Sc not to explain it. — King v . Badeley (1834), 3 
My. & K. 417 ; 3 L. J. Ch. 206 ; 40 E. R. 159. 

4561. .] — Testatrix bequeathed £3,000 

to a legatee, whom she appointed her sole extrix. ; 
Sc £3,000 in addition for the care Sc trouble she 
would have in acting as extrix. ; Sc testatrix 
bequeathed all the rest, residue Sc remainder of 

s s 
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Sect. 14. — Admissibility of extrinsic evidence : 
sects. 5, 6, 7 efr 8, Jl.j 

her personal estate to the same legatee, her exors., 
administrators & assigns, 44 well knowing " that 
she would make a good use & dispose of it in a 
manner in accordance with testatrix’s views & 
wishes. Among testatrix’s papers some writings 
were found, made after the passing of the Wills 
Act, but not attested as required by that statute, 
denoting several charitable as well as other gifts, 
which testatrix desired should be made. One of 
these was headed “ my wishes ” : — Held : the 
unattested papers could not be looked at for the 
purpose of ascertaining what testatrix’s intentions 
were.— Briggs v . Penny (1849), 3 Do G. & Sm. 
625 ; 21 L. J. Oh. 205 ; 13 L. T. O. S. 443 ; 13 
•lur. 905 ; 04 E. R. 590 ; on appeal (3851), 3 Mac. 
G. 540, L. 0. 

Annotations .‘—Reid. Johnson r. Ball (1851). 5 De G. & Sm. 
85 : Brenchley v. Lynn (1862), 2 Bob. Eccl. 441 ; Cowman 
Harrison (1852), 10 Hare, 234 ; Cawood i\ Thompson 
(1853), 17 Jur. 798 ; Pearce t\ Ilains (1853), 11 Haro, 
151 ; Reynolds v. Kortright (1854), 18 Bear. 417 ; Bhep- 
herd v. Nottidge (1862), 2 John. & H. 766 ; Barro v. 
Fewkes (1865), o New Ben. 355 ; Greene v. Greene (1869), 
17 W. H. 487 ; Irvine r. Sullivan (I860), L. B. 8 Eg. 673 ; 
Stead v. Mellor (1877). 5 Cli. I). 225 ; lie Fleetwood, 
Sldgreaves v . Brower (1880), 15 Ch. 1). 594. Mentd. 
Langdale v. Briggs (1857), 26 L. J. Ch. 27 ; Bernard v. 
Mlnshnll (1859), John. 276 ; Topham v. Portland (1863). 

1 Do G. J. & Sm. 517 ; lie Eyre, Eyre r. Eyre (1883), 49 
L. T. 259 ; lie Boyes, Boyes v. Carritt (1884), 26 Ch. D. 531. 

4562. — Your Lordships are not at 

liberty to look to extrinsic evidence in order to 
seo what he meant in direct violation of the 
precise terms he had used (Lord Cranwortu. (J.). 
—Graham v . Stewart (1855), 20 L. T. O. S. 29, 
H. L. 

4503 . — — .] — Testator bequeathed a 

legacy to A. 4 4 in full satisfaction of all chums lie 
may have upon me.” Testator was at the time 
indebted to the exors. of B., whose residuary 
estate was bequeathed upon trust for B.’s daughter, 
the wife of A., her issue <fc next of kin. Parol 
evidence to show that testator regarded the debt 
as belonging to A.’s wife, or to A. in her right — 
Held : not admissible. — P Ait miter v. Parmiteii 
(1800), 1 John. &H. 135; 3 L. T. 80; 70 E. K. 093; 
sub vom. Re Parmiter, Parmiter v. Parmiter, 8 
W. R. 578; affd. (1861), 3 De G. F. & J. 401, L. 0. 

4564. — .] — H. made a will, whereby she 

charged certain legacies to the amount of £1,300 
upon her real estate. Subsequently she desired 
to bequeath an additional legacy of £600, & a 
codicil for the purpose was prepared by her 
attorney. The draft was carefully read over to 
her, & she approved it. A fair copy was then 
prepared for execution. It likewise was read 
over to her, but not with the same care, & she 
executed it without remark. The codicil con- 
tained a clause referring to the will ; but while 
the draft charged the legacy alone upon the 
personal estate, the executed copy, by the addition 
of the words 44 therein charged the legacies 
in the will also upon the personal estate : — Held : 
parol evidence was inadmissible to show that the 
words had been inserted through inadvertence. — 
Guardhouse v . Blackburn (I860), L. R. 1 P. & 
D. 109 ; 35 L. J. P. & M. 310 ; 14 L. T. 09 ; 12 
Jur. N. S. 278 ; 14 W. R. 403. 


A nnotations : — Apld. Harter v. Harter (1873), L. R. 3 P. & 
D. 11. Consd. Fulton v. Andrew (1875), L. R. 7 H. L. 
418 ; Collins v. Elstone, 118931 P. 1 ; Gamett-Botfleld v 

y. tt0 J 3 P * ^35; Gregson r. Taylor, 
H .>1 71 P. 256. Apld. In the Estate of Lavinla Musgrovo, 
p »y £ *\Mayhew, p * 264 - Heflell r. ReffelJ 

i 1 p * & 34. 139; In the Goods of Boehm, 

t i oil I j 1\ 24 i . 


4565. .] — Re Bywatek, Bywater v. 
Clarke, No. 4274, ante. 

4566. .] — Biggins v. Dawson, No. 

3072, ante. 

4567. Evidence of drawer of will.] — 

Ulrich v. Litchfield, No. 4642, post. 

4568. — .] — Blackwood v. Damer 

(1783), 3 Add. 239, n. ; 3 Phillim. 458, n. ; 102 
E. R. 407. 

Annotations : — Consd. Fawcett v. Jones (1810), 3 Phllllm. 

434. Apld. CftHtell v. Tagg (1836), 1 Curt. 298. Consd. 

Guardhouse v. BJackbum (1866), L. R. 1 P. Sc D. 109. 

Refd. Bayldon v. Bayldon (1826), 3 Add. 232 ; Thorne v. 

Rooke (1841), 2 Curt. 799. 

To prove secret trust.J — See Chari- 
ties, Vol. VIII., pp. 303, 304, Nos. 821-838 ; 
Trusts & Trustees, Vol. XXIII., pp. 697, 598, 
Nos. 452-460. 

4569 . Evidence of mistake of testator.] — 

Thomas d. Evans v. Thomas; No. 4403, ante. 

4570. .] — Where the intention to dis- 
pose was clearly expressed on the face of the will, 
<fc parol evidence was tendered for the purpose of 
showing that testatrix had mistaken the amount 
of the property which she was capable of bequeath- 
ing, supposing certain property, in which she had 
only a life interest, to be her own, & that a legatee 
under the will, who also took an interest in such 
supposed absolute property under a settlement 
made by testatrix, ought, in order to enlarge the 
residuary bequest, to be put to his election, such 
evidence was held to be inadmissible.- — Clement- 
son v. Gandy (1830), Donnelly, 85 ; I Keen, 309 ; 
5 L. .7. Ch. 200 ; 48 E. R. 325. 

4571. — — Declarations of testator — Declara- 

tions made before execution of will.] — Declara- 
tions by testator made before the execution of his 
will which support the inclusion therein of un- 
attested alterations or interlineations are ad- 
missible as evidence for that purpose. It is, 
however, clear that declarations by him of the 
same character made after the execution are 
inadmissible.— /te Jessop, [1924] P. 221 ; 93 

Ij. J. P. 135 ; 132 L. T. 31 ; 40 T. L. R. 800. 

For purpose of identification.]—#^ Sub- 
sect. 8, post. 


Sub-sect. 6. — To Rebut Presumptions of Fact. 

4572. General rule — Evidence admissible.] — Dis- 
tinction between a legacy & a residuary bequest 
as to a presumed satisfaction by the advance- 
ment of a portion. The presumption from the 
former does not arise from the latter ; & parol 
evidence of an intention to satisfy cannot be 
admitted originally ; as it may, where first intro- 
duced to repel a presumption. — Freemantle v. 
Bankes (1799), 5 Ves. 79 ; 31 E. R. 481, L. C. 

Annotations : — Refd. Davy** v. Boucher (1839), 3 Y. & C. Ex. 

397 ; Monteflore v. Guedalla (1859), 1 Do G. F. & J. 93 ; 

Meinertzagen v. Walters (1872), 7 Ch. App. 670 ; Re 

Heather, Pumfrey v. Fryer, [1906] 2 Cli. 230. 

4573. .] — Our primary principle, is, 

that evidence is not admissible to contradict a 
written instrument. In some cases, cts. of equity 
raise a presumption against the apparent intention 
of a testamentary instrument, & there they will 
receive evidence to repel that presumption ; for 
the effect of such testimony is not to show that 
testator did not mean what he has said, but, on 
the contrary, to prove that he did mean what he 
has expressed (Leach, V.-C.). — Hurst v. Beach 
(1820), 5 Madd. 351 ; 60 E. R. 929. 

Annotations: — Apld. Thorne v. Rooko (1841). 2 Curt, 799 : 

Kirk v. Eddowes (1844), 3 Hare, 509 ; Roch v. Callen 
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(1848), C Hare, 581. Refd. Lord v. Sutcliffe (1828), 2 
Sim. 273 ; Guy v, Sharp (1833), Coop. temp. Brough. 
80 ; Suisse v. Lowther (1848), 2 Hare, 424 ; Leo v. Pain 
(1844), 4 Hare, 201 ; Thumall v. Bayner (1866), 4 W. ll. 
404 ; Gordon v. Andorson (1858), 32 L. T. O. S. 119 ; 
Wilson v. O’Leary (1871), L. It. 12 Eq. 525. Mentd. Sayre 
v. Cramp (1854), 2 W. K. 438. 

4574. -.] — The presumption is against 
an imperfect paper, & the burden of proof against 
the party setting it up. ... In some instances it 
is so completely a mere memorandum that proof 
of intention cannot be made but by strong extrinsic 
circumstances (Sir John Nicholl). — Forbes v . 
Gordon (1821), 3 Phillim, 614 ; 161 E. R. 1431. 

Annotatiims : — Consd. Castle v. Torre (1837), 2 Moo. P. C. C. 
133. Mentd. Roberts v . Roberts (1861), 31 L. J. P. M. & 
A. 40. 

4575. .] — Oldman v. Slater, No. 5073, 

post, 

4576. — .] — Evidence to rebut the pre- 

sumption of abandonment arising from the lapse 
of time from the making of the instrument to the 
death of the party making it, may be collected 
from express declarations of testator, as well as 
the general circumstances of the case, & the degree 
of evidence requisite will be proportioned to the 
deficiency of internal evidence afforded by the 
perusal of the document itself. — Castle v. Torre 
(1837), 2 Moo. P. C. C. 133 ; 12 E. R. 954, P. C. ; 
affg. 8>. C. sub nom, Torre v, Castle (1830), 1 
Curt. 303. 

Annotations : — Refd. Herbert v. Herbert (1855), Dea. & Sw. 
10 ; Whyte v. Pollok (1882), 7 App. Cas. 400 ; Godman v, 
Godman, [1920J V. 2G1. 

4577. Presumption arising from construction of 
words — Evidence not admissible.] — Though parol 
evidence is admissible to rebut a presumption 
raised against the words of a will, yet where the 
presumption is merely a construction placed on the 
words of a will, parol evidence is inadmissible. — 
Barrs v. Fewkks (1865), 6 New Rep. 355; 34 
L. J. Ch. 522 ; 12 L. T. 727 ; 11 Jur. N. 8. 669 ; 
13 W. R, 987. 

Sec, also , Equity, Vol. XX., pp. 492-494, Nos. 
2198-2233. 

4578. Right of executor to residue — Admissi- 
bility of evidence.] — A. devised the residue of his 
real & personal estate to his ex or., in trust to sell 
the same, or so much thereof as should be needful, 
for the payment of his debts & legacies: — Held: 
this was intended as a beneficial devise to the 
oxor. ; & parol evidence was admitted to prove 
such intention.— Docksey v. Docksey (1710), 3 
Bro. Pari. Cas. 39 ; 1 E. R. 1103, L. C. 

Annotations : — Apld. Mallabar v. Mallabar (1735), Cas. 
temp. Talb. 78. Expld. Barrs v. Fewkos (1865), 6 New Hep. 
355. Refd. Ampklett v. Parke (1831), 9 L. J. O. 8. Ch. 
161. 

4579. .]— Mallabar r. Mallabar 

(1735), Cas. temp. Talb. 78 ; 2 Eq. Cas. Abr. 508 ; 
25 E. R. 672, L. C. 

Annotations : — Consd. Amphlett v. Parko (1831), 2 Russ. & 
M. 221. Expld. Barrs v. Fewkes (1865), 6 New Rep. 355. 
Refd. PhillipR v. Phillips (1832), 1 My. & K. 649 ; Taylor 
v. Taylor (1853), 3 De G. M. & G. 190. Mentd. Hill v. 
London (Bp.) (1738). I Aik. 618 ; Cook r. Duckenfield 
(1743), 2 Atk. 562 ; Digby v. Legard (17 74), 2 Dick. 500 ; 
Hollicr i’. Tarrant (1791), Cas. temp. Talb. 287 ; Oogan v. 
Stephens (1835), 5 L. J. Ch. 17 ; Ex p. Pring (1841), 4 
Y. & C. Ex. 507 ; Spencer v. Wilson (1873), L. R. 16 Kq. 
501. 

.] — Sec, also , Executors, Vol. XXIII., 

pp. 468-473, Nos. 5377-5424. 

Release of debt due from exeoutor — Admissibility 


of evidence.] — See Executors, Vol. XXIII., pp. 
40-42, 436, Nos. 152, 108-170, 5062. 


Sub-sect. 7. — To Prove Obligations of Donee. 

Evidence of secret trust.] — See Charities, Vol. 
VIII., pp. 290, 291, 303-805, Nos. 670-685, 821- 
838 ; Trusts & Trustees, Vol. XLIII., pp. 596- 
598, Nos. 440, 452-460. 


Sub-sect. 8. — To Identify Persons and 

Property. 

A, In General, 

4580. General rule.] — Sanford v. Ratkes, 
No. 3591, ante, 

4581. j — Doe d. Preepy v, IIoltom 

No. 4592, post, 

4582. When evidence necessary — To identify 
persons mentioned in will.] — Collateral proof may 
be allowed to make certain a person or thing 
described in a will. — Hodgson v, Hodgson (1707), 
2 Vern. 593 : 23 E. R. 985, L. C. 

Annotation : — Refd. Francis v. Richfield (1742), 2 Coop. 

temp, Cott. 531. 

4583. .] — Legacy to Mrs. G. Evidence 

admitted. 

The master should receive evidence, but legal 
evidence to prove who Mrs. G. was (Lord Lough- 
borough, C.). — Abbot v. Massie (1790), 3 Ves. 
148 ; 30 E. R, 941, L. C. 

AnnoUHions : — Consd. Clayton v, Nugent (1 844), 13 M. & W. 

200. Refd. In the Goods of De Rosaz (1877), 2 P. D. 66. 

4584. .] — You may give evidence as 

to the substance, whether the thing claimed is that 
which is devised, or as to the person, as his age, 
situation in life, etc. (Bayley, J.). — Lowe v, 
Htjntingtower (Lord) (1824), 2 L. J. O. S. K. B. 
164 ; 4 Russ. 532 n. ; 38 E. R, 910. 

Annotations: — Consd. Millers v. Travers (1832), 8 Bing. 

244. Refd. Hart v. Tulk (1852), 2 De G. M. & G. 300. 

4585. .] — In 1804, A. devised to B. 

for life all his messuages, lands, etc., in the parish 
of C. remainder to D. Testator was seised of 
land in C., & also of a small close in E., but which, 
at the date of his will, & for some years afterwards, 
was considered to be in C. On the death of A., 
B. entered, & A.’s heirs hired the piece of land in 
E., & held it as tenant of B. B. died in 1843, 
& D. then entered into possession. B., by her 
will, devised all her real estate to her niece, & 
she brought an action of ejectment to recover the 
piece of land in E., alleging that B. had gained a 
title to it by upwards of twenty years’ adverse 
possession. Evidence was adduced at the trial to 
show that the piece of land in question had, at 
the date of A.’s will & for many years after, been 
reputed to be in the parish of O., <fc the judge who 
tried the cause left it to tho jury to say whether 
the piece of land in question was, or was reputed 
to be, in C, at the date of A.’s will, & whether B. 
took it as devisee under A.’s will. The jury found 
that the land was in E., but that it was reputed 
to be in C. at the date of A.’s will, <fc that B. took 
as devisee under A.’s will. On a rule for a new 
trial, on the ground of misdirection, & that ex- 
trinsic evidence ought not to have been received 
in explanation of the will : — Held : the direction 
of the learned judge was right ; the reputed posi. 
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4580 i. General rule .] — Broplky v. 
Shaughussy, [1918 J V. L. Ft. 646. — 

AUS. 

4582 i. When evidence necessary — To 


identify persons mentioned in will. ] — 
For the purpose of determining the 
object of testator’s bounty, the ct. 
has a right to ascertain all the facts 
known to testator at the time lie made 
his will ; & such evidence is always 
admissible to explain what testator 


lias written, whether some ambiguity 
is raised by the will or not . — In the Will 
of Louuhlin, Aoheson v . O’Meara, 
[1906] V. L. R. 597.— AUS. 

4582 ii. .] — Lemon v. 

Charlton, Executor, etc. (1919), 
46 N. B. R. 228 ; 45 D. L. R. 604.— CAN. 
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Sect, 14. — Admissibility of extrinsic evidence : 
sect. 8, A . & B ,] 

tion of the land at the date of the will was the 
question to be considered ; the fact of B. taking 
& holding the land under the will as land in B. 
was evidence of reputation. 

For the purpose of determining the object of 
testator’s bounty or the subject of disposition or 
the quantity of interest intended to be given by 
his will, a ct. must inquire into every material 
fact relating to the person who claims to be in- 
terested under the will, &; to the property, which is 
claimed as the subject of disposition, & to the 
circumstances of testator, & of his family & 
affairs, for the purpose of enabling the ct. to 
identify the person or thing intended by testator, 
or to determine the quantity of interest he has 
given by his will. — Anstee v. Nelms (1856), 1 H. & 
N. 225 ; 26 L. J. Ex. 5 ; 27 L. T. O. S. 190 ; 4 
W. B. 612 ; 156 E. R. 1186. 

Annotations : — Refd.. Paine v. Jones (1874), L. R. 3 8 Eq. 
320. Mentd. Board r. Board (1873), L. R. 9 Q. B. 48 ; 
Bolton v. Fitzgcruld, [1897] 2 Cli. 86. 

4586. .] — (1) You must always, of 

course, have evidence who are the persons men- 
tioned, <fc you must also have evidenco of what 
things are bequeathed. . . . You must admit 
evidence to show who constitute the class of takers, 
Sc what constitutes the property which is dealt 
with (James, L.J.). 

(2) The only safe rule is that when persons have 
been found sufficiently answering the description 
in the will, there we stop, Sc are not to go any 
further unless it is shown that there is another 
class of persons also sufficiently answering the 
description, in which case extrinsic evidence is 
admissible to remove the latent ambiguity, Sc show 
which of the two classes was intended (James, L.J.). 
— S ii err att V. Mountford (1873), 8 Oh. App. 928 ; 
42 L. J. Ch. 688 ; 29 L. T. 284 ; 21 W. R. 818, C. A. 

Annotations : — Generally, Refd. Wells v. Wells (1874), L. II. 

3 8 Eq. 504 ; Merrill r. Morton (1881), 17 Ch. 1). 382; 
In the Goods of Ashton, [1892] P. 83 ; lie Fish, Ingham v. 
Raynor, [1894] 2 Ch. 83. 

4587. One witness sufficient.] — Hunt 

v. Sarell (1754), 1 Lee, 589 ; 161 E. R. 216. 

4588. To identify property mentioned in 

will.] — Hodgson v. Hodgson, No. 4582, ante. 

4589. .J — Devise of “ all that my farm 

called Trogues-Farm, now in the occupation of 
A. C.,” is not necessarily limited to the lands of 
Trogues Farm in the occupation of A. G\, but may 
be shown by evidence to extend to other lands of 
Trogues Farm not in his occupation. — Goodtitle 
d. Radford v . Southern (1813), 1 M. & S. 299 ; 
105 E. R. 112. 

Annotations : — Consd. Press v. Parker (1825), 2 Bing. 456 ; 
Miller v. Travers (1832), 8 Bing. 244. Distd. Richardson 
v. Watson (1833), 4 B. & Ad. 787. Consd. Doe d. Hubbard 
v. Hubbard (1850), 15 Q. B. 227. Apprvd. Slingsby v. 
Grainger (1859), 7 H. L. Cae. 273. Distd. Smith v. 
Bidgway (1865), 14 W. R. 207. Refd. Doe d. Beach v. 
Jersey (1818), 1 B. & Aid. 550 ; Doe d. Ashforth v. Bower 
(1832), 3 B. & Ad. 453 ; Hall v. Fisher (1844), 1 Coll. 47 ; 
Stanley v. Stanley (1862), 2 John. & H. 491 ; Webber a. 
Stanley (1864), 16 C. B. N. S. 698 ; White v . Birch (1867), 
36 L. J. Ch. 174: Hardwick v. Hardwick (1873), L. R. 

1 6 Eq. 168. tfenid. Paddock v. Fradley (1830), 1 Cr. & J. 
90. 

4590. .] — Lowe v. Huntingtower 

(Lord), No. 4584, ante. 

4591. .] — Testator devised “ all my 

manors, messuages, Sc lands, tenements, & heredita- 
ments, whether freehold, leasehold, or copyhold, 
situate in the several parishes of M., L. Sc W., & 
W., Sc also in the city of B., or elsewhere in the 
kingdom of England ” ; he had no lands in England 
except in the places specified in the will, but lie 


had a large estate in Wales in the county of 
Carmarthen : Qu . .* whether the devise passed the 
Carmarthen estate ? 

A great deal of evidence may be given as to 
this will, which may show, either the one way or 
the other, what testator meant should pass under 
the description of his estates in England (Lord 
Eldon, 0.). — Okeden v. Clifden (1826), 2 Russ. 
309 ; 38 E. R. 352, L. C. 

Annotation : — Consd. Webb v. Byng (1855), 1 K. & J. 580. 

4592. .] — Devise to A. of the messuage 

in S. in which testator resided, with the buildings 
to the same adjoining Sc all those several closes 
in S. aforesaid, called C., D., & E., (with the brick- 
kiln erected thereon), Sc F., with their appur- 
tenances, part of -the farm Sc lands then in testator’s 
own occupation. Devise further, to B. of a second 
messuage, Sc of all other testator’s lands Sc heredita- 
ments in S. except those before devised to A. 
Under this will, B. claimed two cottages in 8. 
which, when the will was made, adjoined the 
messuage resided in by testator, but were not in 
liis occupation, Sc were divided by a wall, which 
he had built, from the messuago : — Held : evidence 
was admissible to show the situation of the pre- 
mises, Sc by whom they were occupied. 

Extrinsic evidence must be received for the 
purpose of showing what a will refers to (Fatteson, 
J.). — Doe d. Freed y v. IIoltom (1835), 4 Ad. Sc 
El. 76 ; 1 Har. Sc W. 528 ; 5 Nev. Sc M. K. B. 391 ; 
5 L. J. K. B. 10 ; 111 E. R. 716. 

Annotations : — Apld. Doe d. Norton v. Webster (1840), 12 
Ad. & El. 442. Refd. Doe d. Hubbard v. Hubbard (1850), 
15 Q. B. 227 ; Macdonald v. Longbottom (1860), 6 Jur. 
N. S. 724. 

4593. .] — Where there is a specific 

bequest, evidence must of course be admitted to 
show what property there is answering to the 
description contained in the bequest ; but if upon 
that evidence being admitted, it appeal's that there 
was property correctly answering to the specified 
description, no evidence can, as I conceive, be 
admitted to show, that the bequest was intended 
to apply to other property (Turner, L.J.). — 
IIorwood v. Griffith (1853), 4 De G. M. Sc G. 700 ; 

2 Eq. Rep. 158 ; 23 L. J. Ch. 465 ; 2 W. R. 71 ; 
43 E. R. 681, L. JJ. 

4594. .] —Anstee v. Nelms, No. 4585, 

ante . 

4595. .] — Testator devised his mansion 

Sc estate called Cleeve Court, with the appurte- 
nances, upon certain trusts, Sc gave the residue of 
his property of every description, other than those 
thereinbefore mentioned, upon other trusts. Tes- 
tator had contracted, before the date of his will, 
to purchase an estate near Sc adjoining to the 
Cleeve Court estate, which was conveyed to him 
subsequently. Ho also purchased, after the date 
of his will, several other small properties adjoining 
the Cleeve Court estate ; — Held : evidence was 
admissible to show what property testator desig- 
nated by the particular description up to the 
time of his death, Sc all the property acquired after 
the date of the will, & treated by testator imme- 
diately before his death as additions to the Cleeve 
Court estate, passed under the particular devise. — 
Castle v . Fox (1871), L. R. 11 Eq. 542 ; 40 L. J. 
Ch. 302 ; 24 L. T. 536 ; 19 W. R. 840. 

Annotations : — Refd. Re Evans, Evans v. Powell, [1909] 1 
Ch. 784. Mentd. Frith v. Cameron (1871), L. It. 12 Eq. 
169. 

4596. .] — Sherratt v. Mountford, 

No. 4586, ante. 

4597. * -.] — Re Miller, Galloway v. 

Miller (1913), 135 L. T. Jo. 10. 


4588 i. 


To identify property mentioned in will .) — Hickey v. Stover, 11 O. R. 100. — CAN. 
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4598. .] — Testator directed “ my two 

freehold cottages or tenements known as numbers 
19 Sc <20 Castle Street ” in T. to be sold for the 
benefit of his daughters. He disposed specifically 
of two other houses in T., one of them being No. 39 
Castle St. He did not dispose of two cottages 
known as Nos. 19 & 20 Thomas St., in T., which 
constituted the remainder of his real estate, Sc 
there was no residuary devise. There were houses 
in T. known as Nos. 19 & 20 Castle Street, but they 
did not belong to testator : — Held : evidence as to 
the real estate possessed by testator was admissible ; 
the words “ Castle Street ” might bo rejected as falsa 
demonstrate ; Sc Nos. 19 & 20 Thomas Street passed 
by the devise . — Re Mayell, Foley v. Wood, 
[1913 J 2 Ch. 488 ; 83 L. J. Ch. 40 ; 109 L. T. 40. 

4599. At what stage evidence admitted — After 
terms of will construed.] — Re Seal, Seal v . Taylor, 
No. 4027, post , 

B. Where no Ambiguity. 

4600. Whether evidence admissible — To show 
different person Intended.] — Testator left residue 
to the children of his sisters Estrella Sc Reyna ; 
Estrella had children, Beyna had none, Sc had 
changed her name, Sc was a nun professed, but he 
had a third sister, Bebecca, who had children, 
this is not sufficient to substitute the name of 
Bebecca for Reyna. — Del Make v. Rebello 
(1792), 3 Bro. C. C. 440; Cas. temp . Talb. 296; 
1 Ves. 412 ; 29 E. R. 635, L. C. 

Annotations: — Apld. Holmea v. Cu stance (1806), 12 Ves. 

270. Consd. Moytyn v. Mostyu (1853), 22 L. J. Oh. 678 ; 

Gregory v. Gregory (1H71), 19 W. R. 711. Distd. Re 

Chenoweth, Wurd v. Dwelley (1901), 17 T. L. R. 515. 

4601. .] — Testator by his will, devised 

to M. his brother, Sc S., his brother’s son, a certain 
estate. It appeared that testator had three 
brothers, each of whom had a son of the name of S., 
living at the time of testator’s death : — Held : the 
proof of this fact did not raise any latent ambiguity 
in the will, so as to let in parol evidence of declara- 
tions of testator, as to the person intended ; it 
being clear, that the person entitled was S., son 
of M. — Doe d. Westlake v. Westlake (1820), 
4 B. Sc Aid. 57 ; 106 E. B. 859. 

Annotations: — Consd. Dover v. Alexander (1843), 2 Ilaro, 

275. Distd. Fleming v. Fleming (1 862), 1 II. & C. 242. 

Apld. Webber v. Corbett (1873), L. R. 16 Eq. 515. 

4602. .]— Daubeny v. Coghlan 

(1842), 12 Sim., 507 ; 11 L. J. Ch. 177 ; 6 Jur. 
230 ; 59 E. B. 1227. 

4603. .] — Bequests of sums of stock 

to the following societies in London : The Church 
Building Society, The Clergy Society, The Society 
for Promoting Christian Knowledge, The Church 
Missionary Society Sc The Clergy Orphan Society. 
There being no society answering the description 
of The Clergy Society — Held : extrinsic evidence 
could not be received to prove that, by that name, 
a charity not in London was intended. — Re 
Clergy Society (1856), 2 K. Sc J. 615 ; 4 W. R. 
664 ; 69 E. B. 928. 

Annotations : — Refd. Re Maguire (1870), L. R. 9 Eq. 632 ; 

Rc Kilvert’s Trusts (1871), L. R. 12 Eq. 183 : Re Brad- 

lleld, Brad field ». Hancock (1892). 36 Sol. Jo. 646; Re 

Rymor, Rymer v. Stanfield, (1895 1 1 Ch. 10; Re Davis, 

Hannon r. Hillyer, (1902] 1 Ch. 876. 

4604. .] — Where a legatee is once 

correctly described in a will, Sc the same name is 
mentioned again without any description, evidence 
is not admissible to show that a different person 
was intended. — Webber v. Corbett (1873), 


L. B. 16 Eq. 515 ; 43 L. J. Ch. 164 ; 29 L. T. 
365. 

Annotations: — Refd. Tickner v. Old (1874), L. R. 18 Eq. 

422 ; Livesay v. Walpole (1875), 23 W. R. 825 ; Patching 

v . Barnett (1880), 28 W. R. 886. 

4505. .] — Testator bequeathed “ to 

Lord S. Sc his heirs my O. C. cup for an heirloom.” 
The Lord 8. who held the title at the date of the 
will died in testator’s lifetime. The present Lord 
S. claimed the cup : — Held : parol evidence of 
testator’s intention that the person who was Lord 

S. at the date of his death should take the bequest 
was not admissible. — Re Whorwood, Ogle v. 
Sherborne (Lord) (1887), 34 Ch. D. 446 ; 56 
L. J. Ch. 340 ; 56 L. T. 71 ; 35 W. II. 342 ; 3 

T. L. B. 307, C. A. 

4606. .] — (1) Testator by his will, 

dated Julv 3, 1884, bequeathed “ to my cousin 
Adam B. C. Loftus, son of my late uncle, the Rev. 
Lord Adam R. C. Loftus, unless he shall 
immediately on my death succeed to the title of 
Marquis of Ely ” the sum of £2,000. Testator’s 
cousin A. B. C. Loftus had died in 1866, Sc at the 
date of the will & also of the death of testator 
Lord George H. Loftus was the only child of 
testator’s said uncle, other than the son who 
succeeded to the title of Marquis of Ely. There 
was evidence that testator, at the date of his will, 
was aware of the death of his cousin A. li. C. 
Loftus, Sc intended to benefit his cousin George 
H. Loftus, Sc that the name of the former was 
inserted in the will by mistake of the draftsman : — 
Held : there was on the face of the will a gift to 
a non-existent person, there was no ambiguity, 
Sc the parol evidence was not admissible. 

(2) Where there is a bequest to M. J. Sc it 
appears that there are two nieces of that name, 
an ambiguity is established, Sc evidence is 
admissible in order to ascertain which of the two 
nieces is meant (Kekewicii, J.). — Re Ely, Totten- 
ham v. Ely (1891), 65 L. T. 452. 

Annotations: — As to (1) Consd. Re Ofner, Samuel v. Ofner 

(1908) 78 L. J. Ch. 50. N.F. Re Halston, Kwen v. Halston. 

[1912] 1 Ch. 435. 

4607. .] — Testator gave his residuary 

estate to his “ niece E. W.” Neither he nor his 
wife had any niece ; but his wife had a, legitimate 
grandniece Sc an illegitimate grandniece both 
named E . W. The illegitimate grandniece tendered 
evidence to show that she was the person indicated 
by testator : — Held : the illegitimate grandniece 
could not come into competition with the legiti- 
mate grandniece, Sc therefore there was no latent 
ambiguity Sc no extrinsic evidence could be 
admitted. — Re Fish, Ingham v. Rayner, [1894] 
2 Ch. 83 ; 63 L. J. Ch. 437 ; 70 L. T. 825 ; 42 
W. 11. 520 ; 38 Sol. Jo. 307 ; 7 R. 434, C. A. 

Annotations Consd. Re Pearce, Alliance Assuranco Co. v. 

Francis (1913), 83 L. J. Ch. 266. Reid. Khoo Hooi 

Leong v. Khoo Hean Kwee, [1920] A. C. 529. 

4608. -.] — Re Chenoweth, Ward v. 
D welle y (1901), 17 T. L. B. 515 ; 45 Sol. Jo. 520. 

4509. To include other property.] — A. 

devised his “ estate at Lushill in the county of 
Wilts, Sc Hearne Sc Bucklaml in the county of 
Kent,” to his son in fee. At the time of the 
devise A. had lands in the parish of Hearne, & 
also in the several parishes of C., W., 8., R., Sc S., 
all which he purchased by one contract from one 
person, & used to call his ” Hearne estate,” or 
“ Hearne Bay estates.” The estates at Lushill 
in Wilts, Sc also a farm called Buckland Farm in 
Kent, were sold before testator’s death, & at the 
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46001. Whether evidence admissible — 


To show different person intended.] - 
Re Livingston, Irving v. Irving, 
[1923] S. A. S. R. 387.— AUS. 


r. To include other property. ]- 

Lawrence v. Ketciium, 4 A. It. 92.- 
CAN. 
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sect. 8, B . & C. (a) i.] 

time of his death he had no estate in Kent except 
that which lay in the parishes of Ilearne, 0., W., 
S., R., fa 8. : Qu. : whether the above facts be 
admissible in evidence to show that testator 
intended to pass the land in the several parishes 
of C., W., S., R., & 8., as well as that in the parish 
of Hearne ? — Whitbread v. May (1801), 2 Bos. 
fa P. 593 ; 12 6 E. R. 1457. 

Annotation: — Consd. Doe d Chichester v . Oxenden (1810). 
3 Taunt. 147. 

4610. .] — It would be going further 

than any case which we are aware of has yet gone, 
in admitting evidence of intent, from extraneous 
circumstances, to extend plain fa unequivocal 
words in a will. ... We do not feel oursolwes 
at liberty to look beyond the will for circumstances 
from whence an intent may be collected to include 
property of a different description, & where nothing 
appears to require such a violation of the ordinary 
terms used in the description of property (Lord 
Ellenborough, C.J.). — Doe d. Brown v. Brown 
(1809), 11 East, 441 ; 103 E. R. 1074. 

Annotation #: — Consd. Doe d. Chichester v. Oxenden (1810), 

3 Taunt. 147 ; Hughes v. Turner (1835), 3 My. & K. 600. 

4611. .] — Where there is an estate 

sufficient to satisfy a devise according to one 
meaning of the description of the premises, col- 
lateral evidence is not admissible to show that 
testator meant to use the description in a more 
extensive sense. — Doe d. Chichester v. Oxenden 
(1810), 3 Taunt. 147 ; 128 E. R. 58 ; subsequent 
proceedings , sub now. Doe d. Oxenden v. 
Chichester (1810), 4 Dow, 05, IT. L. 

Annotations : — Consd. Doc d. Brovvno v. Greening (1814), 3 
M. & S. 171 : Doe d. Edwards v. Johnson (1835), 1 Har. Sc 
W. 439. Distd. Leeds v. Amherst (1844), 14 L. J. Oh. 
73 ; IlickettH v. Turquand (1848), I H. L. Cas. 472. Refd. 
Doe d. Beach v. Jersey (1818), 1 B. Sc Aid. 550 ; Press r. 
Parker (1825), 2 Bing. 456 ; Doe d. (lord v. Needs (1836), 

2 Gale, 245 ; Dover r. Alexander (1843), 2 Hare, 275 ; 
Hicks v. Sallltt (1854), 18 Jur. 915; Lowe v. Thomas 
(1854), 2 Eq. Hep. 742 ; Grant v. Grant (1870), L. It. 5 
C. P. 727. 

4612. .] — Where lands at or of any 

particular place are devised, parol or extrinsic 
evidence is not admissible, to show that the 
devisor included under the description, fa intended 
to pass, other lands not at that particular place. — 
Doe d. Oxenden v. Chichester (1816), 4 Dow, 
65 ; 3 E. R. 1091, II. L. ; affg. S. C. sub non. 
Chichester v. Oxendon (1811), 4 Taunt. 176; 
previous proceedings , sub nom. Doe d. Chichester 
v. Oxenden (1810), 3 Taunt. 147. 

Annotations : — Apld. Miller v. Travers (1832), 8 Bing. 244. 
Distd. Ricketts v. Turquand (1848), 1 H. L. Cas. 472. 
Apld. Graham v. Stewart (1855), 20 L. T. O. S. 29. 
Consd. Webb v. Byng (1855), 1 K. & J. 581); 
Homer v. Homer (1878), 8 Ch. D. 758. Refd. Doe d. 
Beach v. Jersey (1818), 1 B. & Aid. 550; Duiiimor v. 
Pitcher, Pitcher v. hummer (1833), 2 My. & K. 262 ; 
Doe d. Gord r. Needs (1836), 2 M. & W. 129 ; Doe d. 
Knott v. Lawton (1838), 4 Bing. N. C. 455 ; Doc d. Lean 
v . Lean (1841), 1 Q. B. 229 ; Dover v. Alexander (1843), 2 
Hare, 275 ; Simpson r. Margitson (184 7), 12 Jur. 155 ; 
Sayer v. Bayer, limes v. Sayer (1849), 7 Haro, 377 ; Hurt 
v. Tulk (1852), 2 De G. M. Sc G. 300 ; Horwood v. Griffith 
(1853), 2 W. R. 71 : Hicks v . Hallitt (1854), 18 Jur. 915 ; 
Anstee v. Nelms (1856), 1 II. & N. 225 ; Evans v. Angeli 
(1858), 26 Beav. 202 ; Stanley v. Stanley (1862), 2 John. 
& H. 491 ; Webber v. Stauley (1864), 16 C. B. N. S. 698 : 
Grant v. Grant (1870), L. R. 5 C. P. 727. 

4613. .] — Where T. was seised of a 

messuage fa lands in a parish, fa in two hamlets 
of the same parish, which he purchased of L., fa 
let to a tenant at one entire rent, fa afterwards 
other lands were allotted to him under an inclosure 
Act, in lieu of the said lands, except the messuage 
& two acres, which remained as before, all which 
the tenant continued to hold at the same rent as 
before ; fa afterwards T. devised all his messuage, 
farm, & lands, etc., situate in one of the two hamlets 


by name, in the said parish which he purchased 
of L. i—Held : the lands in the other hamlet did 
not pass ; fa evidence dehors the will to show that 
he intended to pass all the lands which he pur- 
chased of L. was not admissible. 

The only way of construing this will is to. adhere 
to the established rule, that where the will is satis- 
fied without it, the ct. will not go into extrinsic 
evidence, in order to raise difficulties as to the 
intention, but will construe it so as to give effect 
to every word of the devise (Le Blanc, .T.). Doe 
d. Tyrrell v. Lyford (1816), 4 M. & 8. 550 ; 105 


E. R. 938. o 

Annotations : — Consd. Homer v. Homer (1878), 8 Ch. D. 

758. Refd. Doe d. Humphreys v. Roberts (1822), 6 B . Sc 

Aid. 407; Wilkinson v. Malin (1832), 2 Cr. & J. 636; 

Jack v. M‘ In tyre- (1845), 12 Cl. & Fin. 151 ; Webber v. 

Stanley (1864), 16 C. B. N. S. 698. 

4614 . .] — (1) A. is seised of lands in 

the hamlet of Dale fa of lands in the hamlet fa 
chapelry of Sale, both tow T nsliips being in the parish 
of Dale ; Qu. : whether, by a devise by A. of all 
his lands in Dale, the lands in Sale necessarily 
pass, fa whether certain documentary evidence, to 
show that Sale has been treated as part of Dale, 
admissible. 

(2) The register of county electors, in which 
Dale fa Sale are treated as different parishes, is 
not admissible evidence for the purpose of dis- 
connecting Dale from Sale. — Doe d. Edwards v. 
Johnson (1835), 1 Har. fa W. 439; 5 Nev. fa 
M. K. B. 281 ; 4 L. J. K. B. 242. 

4615 . .] — (1) Testator, who describe^ 

himself as of “ Ashford Hall, in the County of 
Salop,” devised “ all my estate in Shropshire, 
called Ashford Hall,” to trustees, for sale Held : 


the ct. might receive parol evidence to show what 
testator had been accustomed to consider the 
Ashford Hall Estate. 

(2) If he describes lands in a particular parish 
by a particular name, or in a particular locality, 
you cannot go into evidence to show he meant by 
the general appellation to include something out of 
it ; you cannot do that without contradicting the 
express terms used (Lord Gotten ham, C.).— - 
Ricketts v. Turquand (1848), 1 H. L. Cas. 472 ; 
9 E. R. 842, H. L. ; affg. 8. C. sub nom. Man v. 
Ricketts (1844), 7 Beav. 93. 

Annotations: — As to (I) Refd. Andrew v. Andrew (1855), 

25 L. T. O. S. 30. As to (2) Consd. Evans v. Angeli (1858), 

26 Beav. 202. Generally , Refd. Josh v. JohIi (1858), 5 
C. B. N. S. 454. Generally , Mentd. Boys© v. Coloough, 
Bovse v. Rossborougb (1854), 1 K. & J. 124 ; Orange v. 
Bickford (1858), 4 Jur. N. S. 649 ; Stacey r. Bpratley 
(1858), 2 Do G. & J. 94. 

4616. — .] —Horwood v. Griffith, No. 


4593, ante. 


4617 , .] — The distinction is taken in 

Ricketts v. Turquand , No. 4615, ante, where the 
Lord Chancellor . . . says, ” If he (a testator) 
describes lands in a particular parish by a par- 
ticular name, or in a particular locality, you cannot 
go into evidence to show he meant, by the general 
appellation, to include something out of it ; you 
cannot do that without contradicting the express 
terms used ” (Romilly, M.R.).— Evans v. Angell 
(1858), 26 Beav. 202 ; 32 L. T. O. 8. 382 ; 5 
Jur. N. 8. 134 ; 53 E. R. 874. 


Annotaiions : — Retd. Webber v. Stanley (1864), 16 C. B. 

N. S. 698 ; Cuthbert v. Robinson (188*2), 51 L. J. Ch. 238. 

4618. .] — Hardwick v. Hardwick, 

No. 4716, post. 

4619. .] — Where testator has devised 

all his lands at any particular place, extrinsic 
evidence is not admissible for the purpose of show- 
ing that he intended to pass other lands not situated 
at that particular place, either by reason of such 
other lands having been enjoyed with the lands 
at the specified place for a lengthened period of 



Part XVI. — Construction. 


631 


tunc, or of testator having dealt with them as 
one property, or of his having been in the habit 
of referring to them as forming one property 
dlst >PS ul shing name (Baggaixay, L.J.). 
— Homer v. Homer (1878), 8 Ch. D. 758 ; 47 
L. J. Ch. 035 ; 39 L. T. 3 ; 27 W. R. 101, C. A. 
An»o<o(i<wt« •— Belfl. Price v. Bala & Fee tin log Ky. (1884), 

61 I t 7 «V. I{ £ ^anison, Townson v. Harrison (1889), 
5.* 762, Re Cleveland’s Settled Estates, [1893] 3 

.] — Re Bright-Smith, Bright- 


Ch. 244. 

4620. 


’j u x PsjixA . x x n j 

s Hoh V ‘ Bright "Saiith, No. 3820, ante . 

*621. - To explain meaning of terms used.] — 

Begacy to tho children of the late C. K. who shall 
1)0 [testator’s] decease.” Where there 

are not, nor ever were, nor can by possibility be, 
strictly answering the description of 
children, it is necessary to resort to evidence dehorn 
the will, for the purpose of finding whether there 
were any who had acquired the reputation of 
children & it is possible for illegitimate children 
to acquire that reputation. — W oodiiouselee 
p°T 7 D in^ d au*ymple (1817), 2 Mer. 419 ; 35 

.Tj. Iv. 1000, 

A7 (j h^M) 1 lie Ta ylor, Ilockloy v. O’Neal, [1925] 1 


4622. — 
4032, post 

4623. — 
ante . 

4624. — 


— Douglas v. Fellows, No. 
■•] — Crook v. Whitley, No. 3984, 


——•] — Testator was possessed of 
original shares in a co. fully paid-up, Sc of tho same 
number of shares not fully paid-up, which had 
been issued one for every original share. She 
bequeathed specifically certain of her “ shares ” 
m the co.: Held : evidence could not be admitted 
u> show that testatrix intended by each specifically 
bequeathed share a double share, consisting of one 
ot each class.— M illard v. Bailey (1800), L. K. 

w ¥£* aG Tj - J - 0h - 312 s 12 h - T. 751 ; 14 

’V • tv* OoO. 

^ , Iie ‘ . * ,JHOIi • Mu tlicvvs v. Foulsham 
n/Vi : LV Trimmer. Cruudwell r. 

0874). Z. it 10 Eq. 3b. ‘ Mentd ' My,t ° n ' ■ Mytton 

4625. To include other persons.] — Ellis 

v. Houstoun, No. 4700, post. 

n?? 6, J — By a codicil to the will of 

a Chinese testator, whose testamentary disposition 
was in English & to be construed according to 
English law, certain clauses of tho will were revoked 
&- testator directed that at the termination of 
twenty-one years the proceeds of certain property 
should be distributed between bis sons by a named 
Chinese wife who survived testator but had only 
one son. The will & codicil were admitted to 
probate. It was contended that the terms of one 
of the revoked clauses showed that the draftsman 
understood that two sons of testator by another 
Chinese wife, who predeceased testator, were the 
sons of the named wife, Sc that tho intention of 
testator was that they should share in the dis- 
tribution : — Held : the language of the codicil 
being unambiguous the revoked clause could not 
he resorted to.-— C iioa Eng W r AN v. Choa Giang 

L' 923 1 A - C - 409 ; 92 L. J. P. O. 145 ; 129 
L. T. 226, P. C. 

4627. To show misdescription ol property.] 

j devised to Ills wife during widowhood “ my 
residence called 8. House & premises thereto as 
the same are now occupied by me.” Some years 


before making this devise he had let to two of his 
sons for the purposes of their business, an office 
standing in the yard of 8. House Sc the stable Sc 
coach-house belonging to the house, except a room 
on the first floor of the coach-house to which the 
only access was through the house, Sc the sons were 
in occupation till his death : — Held : tho devise 
included tho room over the coach-house, but did 
not include the rest of the stable Sc coach-house 
nor the office, for the property which was in 
testator’s own occupation answered the whole of 
the description, Sc that being so, the ct. could not 
enter into the question of inconvenience, Sc reject 
the reference to occupation as falsa demonstratio. 

We must first construe the words, & having done 
so, then look at the extrinsic evidence to see 
whether there is anything which those words fit. 

. . . Taking the words of the will in their natural 
sense there is a property which answers every 
word of the description, Sc that being so the argu- 
ment ah inconvenienti has no application. It is 
only after we have construed the words of the will 
that we can apply extrinsic evidence to them 
(Davey, L.C .). — Re Seal, Seal v. Taylor, [1894] 

1 Oh. 310 ; 03 L. .T. Oh. 276 ; 70 L. T. 329, C. A. 

4628. .] — Pltf. claimed to be seised 

in fee simple Sc entitled to the rent Sc profits of a 
certain garden called the “ malthouse garden.” 
J. 8. by his will gave Sc bequeathed “ the malting- 
offiee with the two adjoining cottages, Sc the 
garden & out-offices thereto belonging ” to J, I)., 
pltf., & by a codicil of a subsequent date devised 
all his real & personal estate, not otherwise dis- 
posed of, to T. 8., deft- The question raised was, 
whether tho “ malthouse garden ” claimed passed 
by the devise to pltf. : — Held : the malthouse 
garden passed under the devise, Sc the words 
“ thereto belonging ” referred to the whole sub- 
ject of the first part of tho devise, viz., the malt- 
house Sc the two cottages ; & evidence of tho 

intention of testator was not admissible, as there 
was no latent ambiguity in the language of the will. 
— Downe v. Sheffield (1891), 71 L. T. 292. 

(\ Evidence to Explain AmhvjuUy . 

(«) Identification of Persons. 
i. In General . 

4629. Whether evidence admissible.] - Miller 
v. Travers, No. 4559, ante. 

4630. .] — Testator bequeathed a legacy to 

“ The London Orphan Society in the City Itoad.” 
There was no institution precisely answering this 
description ; but there was a “ London Orphan 
Asylum ” at Clapton, & an “ Orphan Working 
School ” in the City Boad : — Held : the former 
institution was not, Sc the latter was, within the 
description contained in the will ; parol evidence 
to explain the will rejected. — Wilson v. Squire 
(1812), 1 Y . Sc V. Ch. Cas. 054 ; 02 E. It. 1058. 

Annotations Consd. Rc Clergy 8oe. (1856), 2 K. 6c J. 61 j; 

Rc Kilvert’s Trusts (1871), L. R. 12 Eq. 1S3. 

4631. /w the Goods of lliciiENS, No. 4519, 

ante. 

4632. .J — A will contained a legacy of £300 

to Commodore P. D., of 8., Sc a like legacy to the 
children of P. II. I). This last legacy was claimed 
by the three children of IT. O. D., Sc also adversely 
by the five children of P. D., whose real name was 
P. J. J). P. J. D. Sc II. O. D. w r ere both in the 


46251. 


To include other persons. ] 


Where there are words of descrip- 
tion in a will, every one of which is. 
upon ordinary principles of construc- 
tion, applicable to two persons & to 
two persons only, extrinsic evidenoe is 
not admissible to show that other 
persons, to whom the greater part of 


the description is totally inapplicable, 
were intended to take .— Re Millar, 
IIaknard v. Mahoney (1898), J7 
N. Z. L. R. 160.— N.Z. 

PART XVI. SECT. 14, SUB-SECT. 8.— 
C, (a) i. 

4629 i. Whether evidence admissible.] 


T RETHE WE Y, ELDER’S EXECUTOR 
& Trustee Co., ltd. v. Trethewev, 
11924] 8. A. S. R. 80.— AUS. 

4629 ii. .] — Wji-son v. Wilson ’s 

Estate, [1913] C. P. I). 608.— S. AF. 

4629 iii. .> — jRe Hkrold, Ex p. 

Radkmeykr, 1 8, C. 159.— S. AF. 
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Sect. 14. — Admissibility of extrinsic evidence : Sub- 
sect. 8, C. (a) i., ii. Hi . ] 

same degree of relationship to testatrix, & she had 
given like legacies to their brothers & sisters. 
H. 0. D. was dead at the date of the will : — Held : 
extrinsic evidence of the intention of testatrix 
was not admissible, although it might have been 
if there had been only one class of claimants. 

1 think that the only case in which it would be 
admissible might, perhaps, be . . . where . . . 
an equivocation arises (Page Wood, V.-C.).- ~ 
Douglas v. Fellows (1853), Kay, 114; 23 

L. J. Ch. 167 ; 24 L. T. 0. S. 21 ; 2 W. R. 654 ; 
60 E. R. 40. 

Annotation : — Consd. Mickle th wait v. Micklothwait (1858), 4 

C. B. N. S. 790. 

4633. .j — IIiggins v. Dawson, No. 3672, 

ante. 

4634. .J - — Uc Glassington, Glassington 

v. Follett, No. 4538, a?vte. 

U035. Indefinite description.] — Strode 

(Sir Litton) v. Russel (Lady) & Falkland 
(Lady), No. 4387, ante. 

4636. .] — Where testatrix executed 

her will in the form of a letter superscribed “A.,” 
& containing the words, “ I hereby appoint you 
my exor. to carry this my last will into effect,” 
without naming any person ; the ct., upon affidavit, 
granted probate to the party named in the super- 
scription. 

Is it clear that the ct. may not admit evidence to 
show who was meant by “ you ” ? I cannot con- 
strue the paper in such a way as to say there is no 
exor. ; «fc I am by no means clear that the 
ambiguity, as to who was meant by “ you,” may 
not be supplied by evidence dehors the will (per 
Our.). — In the Goods of Taylor (1845), 4 Notes of 
Cases, 200 ; 9 Jur. 978, 

4637. Gift to person in assumed name.] — 

A legacy having been given to a legatee in a name 
which she had for many years assumed, the ct. 
will direct an inquiry, who was the person meant. — 
Neathway v. Ham (1829), Taml. 316 ; 48 E. R. 126. 

4638. Distinction between identification of person 
& identification of property.] — Extrinsic evidence 
is more readily admitted to explain an ambiguity 
in the subject than in the object of the gift. — 
Rowlatt v. Easton (1863), 2 New Rep. 262 ; 11 
W. R. 767. 


ii. Several Persons of Same Name. 


4639. Whether evidence admissible.] — Pkynel 
v. Peynel (1373), Y. B. 47 Edw. 3 ; 16 b, pi. 20. 

Annotations : — Consd. Chcyney’e (Lord) Case (1591), 5 Co. 
Rep. 68 a. Reid. AlUium’s Case (1610), 8 Co. Rep. 150 a ; 
Harris v. Evans (1666), O. Rridg. 647. Mentd. It. v. 
Griepe (1697), 1 Ld. Raym. 256. 


4640. .] — (1) Devise by A. to B., his son & 

the heirs of his body, remainder to C. & the heirs 
male of his body, on condition that he or they, or 
any of them shall not alien, discontinue, etc. An 
averment out of the will, that it was the intent of 
the devisor to include his son <fc heir within the 
condition, shall not be received. 

(2) Testator having two sons named John, 
devises to his son John, evidence dehors the will 
may be given to show which son is meant. But if 
no direct evidence can be given to show the intent, 
the will is void for the uncertainty. — Cheyney’s 
(Lord) Case (1501), 5 Co. Rep. 68 a ; 77 E. R. 158. 


AnnoUihons :—As to (1) Refd. Evers & Owen’s Case (1627), 
Godb. 431 ; It. v. Hampden (1637), 3 State Tr. 826 ; 
Fry v. Porter (1670), 1 Mod. Rep. 300 : Steede v. Berrier 
(1677), Frcom. K. B. 292 ; Doe d. Hiseocks v. Hisoocks 


(1839), 5 M. & W. 363. As to (2) Con*d. Richardson v. 
Watson (1833), 4 B. & Ad. 787. Distd. Doe d. Evans v . 
Evans (1839), 10 Ad. Sc El. 228. Folld. Doe d. Allon v. 
Allen (1840;, 12 Ad. Sc El. 451. Consd. Bennett v. 
Marshall (1856), 2 K. & J. 740. Refd. Wood v. IngerBole 
(1010), 1 Bulst. 61 ; Daniel v. Uply (1626), Lot. 39 ; 
Harris v. Evans (1GC0), O. Bridg. 547 ; Strode v. Russel 
(1708), 2 Vern. 621 ; Rutland v. Rutland (1723), 2 P. 
Wins. 210 ; Ulrich v. Litchfield (1742), 2 Atk. 372 ; 
Baring v. Christie (1804), 6 East, 398 ; Doe d. Winter v. 
Perratt (1843), 6 Man. & G. 314 ; London Assco. Co. v. 
Bold (1844), 6 Q. B. 514 ; Ford v. Ford (1848), 6 Hare, 
486 ; Micklethwait v. Mlcklethwait (1858), 4 C. B. N. S. 
790 : Grant v. Grant (1870), Ii. R. 5 O. P. 727. Generally , 
Refd. Mirril v. Nichols (1614), 2 Bulst. 176 ; Stephenson 
v. Heathcote (1758), 1 Eden, 38 ; Walpole v. Chol- 
mondeley (1797), 7 Term Rep. 138. 

4 641. .] — Where a man has two sons named 

John & devises to his son John, without saying 
which of them he means, it is very consistent with 
the words of the will to admit of proof to explain 
which of them he intended, & the words in the 
will are not at all altered by it (per Cur.). — 
Strode (Sir Litton) v. Falkland (Lady) (1707), 
as reported in 3 Rep. Ch. 1G9 ; 21 E. R. 758 ; 
on appeal , sub nom. Falkland (Viscountess) v. 
Lytton (1708), 3 Bro. Pari. Cas. 24, li. L. 

Annotations : — Refd. Bromley v. Jeiferoys (1700), Prec. Ch. 
138 ; Rutland v. Rutland (1723), 2 P. Wins. 210 ; Ulrich 
r. Litchfield (1742), 2 Atk. 372 ; Doc d. Allon v. Allen 
(1810), 12 Ad. Sc El. 451 ; Shore *. Wilson (1842), 9 Cl. & 
Fin. 355 ; Ford v. Ford (1848), 6 Hare, 486 ; Horwood v. 
Griffith (1853), 2 W. R. 71. Mentd. Canning v. Canning 1 
(1729), Mos. 240 ; Chester v. Cheater (1730), Fitz-G. 150 ; 
Casbume v. Inglis (1737), West temp. Hard. 221 ; Rldout 
v. Pain (1747), 3 Atk. 480 ; Gibson v. Montfort (1750), 1 
Ves. Sen. 485 ; Potter v. Potter (1750), 1 Vos. Sen. 437 ; 
A.-G. v. Downing (1769), Amb. 571 ; Barnes v. Crow 
(1792), 4 Bro. C. C. 2 ; Pigott v. Waller (1802), 7 Ves. 98 ; 
Goodtltle d. Daniel v. Miles (1805), 6 East, 494 : Morgan 
d. Surnian v. Surman (1808), 1 Taunt. 289 ; Hulmo t\ 
Heygato (1816), 1 Mcr. 285 ; Cholmondeloy v. Clinton 
(1820), 2 Joe. & W. 1 ; O’Reilly v. Smith (1851 ), 17 L. T. O. S. 
280 ; Yurdlcy v. Holland (1876), L. R. 20 Eq. 428. 

4642. .] — (1) The counsel for the residuary 

legatee offering to read the parol evidence of the 
attorney who drew the will, that he had express 
directions to give the personal estate to the three 
daughters of L. Lord JJardwicke said this was 
not a case where parol evidence can be read, though 
there were some tilings here which might make a 
judge wish to admit it. 

(2) Where a man gives a horse to A. in the first 
part, & in the latter end the same horse to B. it is 
a revocation, & Swinburne is mistaken in point 
of law in saying they shall take as joint tenants. 

(3) I do not know, that upon the construction 
of a will, cts. of law or equity admit parol evidence, 
except in two cases : first, to ascertain the person 
where there are two of the same name, or else where 
there has been a mistake in a Christian or surname 
(Lord Hardwicke, C.). — Ulrich v. Litchfield 
( 1742), 2 Atk. 372 ; 26 E. R. 625 ; sub nom. 
Francis v . Dichfield, 2 Coop. temp. Cott. 631, 
L. C. 

Annotations : — As to (2) Consd. Rherratt v. Bentley (1834), 
2 My. & K. 149 ; Roc d. Snape v. Neviil (1848), 11 Q. B. 
466 ; lie Rpenccr, Hart v. Manston (1886), 54 L. T. 597. 
Generally, Refd. Home v. Pillans (1833), 2 My. 8c K. 15 ; 
Olennell v. Lewthwaite, Tbornton v. Tracy (1794), 2 Ves. 
465. 

4643. .] — W. bequeaths his lands to his 

wife for life, & after her decease to M. D., niece to 
Ids wife & says, I give the use of £500 stock for 
her natural life, but after her decease, I give the 
£500 among my wife’s brothers Sc sisters. The 
wife, & not the niece, is entitled to the £500 stock 
for life. 

I am of opinion this is such an omission as is not 
proper to be supplied by parol evidence ; for 
notwithstanding where a person has two sons of 
the name of John it may be supplied, yet not where 
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— Re Linklater, Trustees, Execu- 
tors Sc Aoenov Co., Ltd. v. Latplaw, 


11926] V. L. U. 466 ; 48 A. L. T. 80 ; 


[1926] ArgiiH L. R. 334.— AUS. 

4639 ii. .] — Henderson v. Hen- 

derson, [1905] 1 I. R. 353. — IR. 
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there is an absolute omission (Lord Hard- 
wicke, C.). — Castledon v. Turner (1745), 3 
Atk. 257 ; 26 E. R. 950, L. C. 

4644. .] — Jones v. Newman (1750), 1 

Wm. Bl. 60 ; 96 E. R. 32. 

Annotations :—Con8&. Bennett v. Marshall (1856), 2 K. & J. 

740. Reid. Stephenson v. Heathcoto (1758). 1 Kdon, 38 ; 

Doe d. Hlseocks v. Hlseocks (1839), 5 M. & W. 363 ; Grant 

v. Grant (1870), L. It. 5 C. P. 727. 

4645. .] — Careless v. Careless, No. 4787, 

post. 

4646. .] — Testator, after giving certain 

premises to his wife, for life, devised as follows : 
“ & after her decease to my nephew, Morgan 
Morgan, & his right heirs. Also, I give & bequeath 
unto my nephew, Morgan Morgan, of the village 
of Mothvey ” (certain premises therein mentioned) 
“ to him & his right heirs, after my decease.” 
It appeared that testator had two nephews, of the 
name of “ Morgan Morgan,” one of whom resided 
at the village of Mothvey, & the other elsewhere. 
Semble : upon proof of this fact, a latent ambiguity 
was raised, & parol evidence of declarations of 
testator, contemporaneous with the making of the 
will, was admissible to explain that ambiguity. — 
Hoe d. Morgan v. Morgan (1832), 1 Cr. & M. 235 : 
3 Tyr. 179 ; 2 L. J. Ex. 88 ; 149 E. R. 387. 


AnnoUthons .—Refd. Doe d. Gord v. Needs (1836), 2 M. & W. 
129 ; Doe d. Hlseocks v. Hlseocks (1839). 5 M. & W. 363 ; 
Charter v. Charter (1871), L. Li. 2 P. & D. 315. 


4647. .] — I)oe d. Gord v. Needs, No. 4741, 

post. 

4648. .] — Devise to John A., the grandson 

of T. A., charged with the payment of £100 “ to 
each & every the brothers <fc sisters of the afore- 
said John.” At the time of making the will there 
were two persons named John A., grandsons of 
T. A., one of whom had several brothers & several 
sisters ; the other had only one brother & one 
sister :~~Held : parol evidence of declarations of 
the devisor, that she had left her property to the 
grandson who had only one brother & sister, were 
admissible to show which grandson should take 
under the devise : & it was no objection to such 
evidence that the declarations were subsequent 
to the making of the will. — Doe d. Allen v. 
Allen (1840), 12 Ad. & Al. 451 ; 4 Per. & Dav. 
220 ; 9 L. J. Q. B. 395 ; 4 Jur. 985 : 113 E. R. 882. 


Annotations : — Coned. Micklethwait v. Micklethwait (1858), 
4 O. B. N. S. 790. Refd. Clayton v. Nugent Lord (1844). 
13 M. &; W. 200 ; Doe d. Hubbard v. Hubbard (1850), 20 
L. J. Q. B. 61 ; Doe d. Shallcross v. Palmer (1851), 16 
Q. B. 747 ; Charter v. Charter (1871), L. H. 2 P. & 1). 
315 ; lie Fletcher, Heading v. Fletcher, 11917] 1 Ch. 339. 


4649. .j — D oe d. Thomas v. Beynon, 

No. 4440, ante . 

4650. .]--- Jefferies v. Miciiell, No. 4789, 

post. 

4651. .]— A will contained the following 

devise : I give & bequeath to my son Edward 
Fleming all that dwelling-house, etc., now in the 
occupation of my son John, during his natural life, 
& at his death to descend to my grandson Henry 
Fleming, & his heirs. Testator had two grandsons 
named Henry ; the claimant, who was the son of 
testator’s son Edward, & deft., who was the son of 
testator’s son John : — Held : there was an 
ambiguity in the will, as to which of the two 
grandsons testator moant to devise the house, & 
parol evidence was admissible to explain it. — 
Fleming v. Fleming (1862), 1 H. & C, 242 ; 31 
L. J. Ex. 419 ; 6 L. T. 896 ; 8 Jur. N. S. 1042 ; 10 
W. R. 778. 


4652, -.] — Grant v. Grant, No. 4415, ante. 

.] — Re Ely, Tottenham v. Ely, No. 

4606, ante. 

iii. Description Applicable to More than One 

Person. 

4654. Whether evidence admissible.] — An am- 

biguilas latens in a will removed by parol 
evidence. 

Testatrix appoint an exor. by the description 
of “ Lord Sackville,” & “ Lord George Sackville.” 
It appeared that there were only two persons to 
whom the description could apply, viz., “ Charles 
Lord Sackville, Duke of Dorset,” & the “ Hon. 
George Germain.” Under the circumstances : — 
Held : the former was the party intended. — 
Dorset (Duke) v. Hawarden (Lord) (1842), 3 
Curt. 80 ; 1 Notes of Cases, 412 ; 6 Jur. 350 ; 163 
E. R. 661. 

4655. .] — Bernasconi v. Atkinson, No. 

4411, ante . 

4656. .] — Re Feltham’s Will Trusts, No. 

4691, post. 

4657. .] — Devise “ to William Marshall, my 

second cousin.” Testator had no second cousin 
so named, but he had two first cousins once 
removed, one named William Marshall, the other 
named William John Robert Blandford Marshall : 
— Held : a latent ambiguity, & parol evidence 
admitted to dissolve it. — Bennett v Marshall 
(1856), 2 K. & J. 740 ; 69 E. R. 980. 

Annotations : — Apld. Grant v. Grant (1870), L. R. 5 C. P. 
380. Distd. Webber v. Corbett (1873), L. R. 16 Eq. 515. 

4658. .] — Testator devised a house to “ my 

sister M. F. T. D.” He afterwards gave the 
residue of his real & personal property to three 
other persons & “ my niece M. F. T. D.,” equally 
to be divided between them. He had no sister, 
but only a sister-in-law, & no niece bearing exactly 
these names: — Held: (1) extrinsic evidence was 
admissible to explain the ambiguity ; (2) the 

evidence of the solr. as to what had been his 
instructions to prepare the will was properly 
rejected ; (3) & the will was, as to this fourth 
share of the residue, void for uncertainty. — 
Drake v. Drake (1860), 8 H. L. Cas. 172 ; 29 
L. J. Ch. 850 ; 3 L. T. 193 ; 11 E. R. 392, H. L. 

Annotations: — As to (1) Apld. Farrer v. St. Catherine’s 
College, Cambridge (1873), L. R. 16 Eq. 19 ; Charter v. 
Charter (1874), L. R. 7 H. L. 364 ; Re Waller, White v. 
Scoles (1899), 47 W. R. 563. As to (3) Consd. Charter v. 
Charter (1874), L. R. 7 H. L. 364. Generally, Reid. 
Garland v. Beverley (1878), 9 Ch. D. 213. 

4659. .] — 1 (1 ) Where a gift is made by a will 

to persons described by their surnames only, ex- 
trinsic evidence is admissible to show what persons 
having such surnames were known to testator, 
<te in what respective relations they stood to him. 

(2) Semble: where the number of persons 
entitled to any such surname, & known to testator, 
exceeds the number of legatees of that name, the 
ct. will not look at external evidence of testator’s 
intention, but will determine which of the persons 
are entitled to the gift from evidence derived from 
the state of the family, the rest of the will itself. 
— Re Gregson’s Trusts (1864), 2 Hem. A M. 504 ; 
4 New Rep. 222 ; 10 L. T. 642 ; 10 Jur. N. S. 696 ; 
12 W. R. 935 ; 71 E. R. 559 ; on appeal , 2 De G. J. 
& Sin. 428, L. JJ. 

Annotations : — Generally, Refd. Riohardson v. Power (1865), 
19 C. B. N. S. 780 ; Marriott v. Abell (1869), L. R. 7 Eq. 
478 ; Re Maunder, Maunder v. Maunder, [1902] 2 Ch. 
875. 
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a legateo a nephew who was dead, 
parol evidence was admitted to show 
that anotlior nephew, of the same 
surname & otherwise answering the 
description in the will, was intended, 


& ho was held entitled to take the 
legacy. — Re Walkkr, [1924] 1 D. L. It. 
719 ; 53 O. L. R. 480.— CAN. 

4854 i i. . ]— M‘ H ugh v. M‘ Hug u , 

[1908] 1 I. R. 155.— IR. 
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Wills. 


Sect. 14. — Admissibility of extrinsic evidence : Sub - 
sect. 8, C. (a) in ., (6), & D. (a).] 

4660. .] — Where there is a person corre- 
sponding in name <fc address, but not in other 
particulars, to the description of the legatee con- 
tained in the will, & another person corresponding 
in every particular except the Christian name, the 
ct. admitted parol evidence to show that the latter 
was the person intended to be benefited. — lie 
Boland (18(56), 14 W. R. 317. 

4661. — .] — Parol evidence, then, is admissible 

to show which of the two was meant. Evidence 
has always been admitted to show which of two 
societies testator knew, & to which of them he 
subscribed. Such evidence is admissible to remove 
an ambiguity, if there has been sufficient ground 
laid to raise an ambiguity, & I am assuming 
against applts. that the Coventry society has 
raised an ambiguity (James, L.J.). — Re Kilverts 
Trusts (1871), 7 Ch. App. 170 ; 41 L. J. Ch. 351 ; 
26 L. T. 221 ; 20 W. II. 225, L. JJ. 

Annotations: — Apld. Re Briscoe’s Trusts (1872), 26 L. T. 

149; Re Fearn’s Will (1879), 27 W. R. 392; Re Beale, 

Beale v. Royal Hospital for Incurables (1890), 6 T. L. R. 

308. Refd. Re Alehin’s Trusts. Ex p. Fnrley, Ex p. 

Romney (1872), L. R. 14 Eq. 230. 

4662. .] — Re Briscoe’s Trusts, No. 4514, 

ante . 

4663. -.] — Testator appointed as his extrix. 

“ Georgina Geraldine de Beilin,” but there was 
no person answering to the description. He left 
a granddaughter named “ Adelaide Geraldine de 
Beilin,” & a great granddaughter, who w r as only 
six months old at the date of the execution of the 
will, named “ Georgina Geraldine Kate de Beilin ” ; 
— Held : extrinsic evidence was admissible to 
show whom testator intended to designate by 
the description ” Georgina Geraldine de Beilin.” — 
In the Goods o/ O’Reilly (1873), 43 L. ,T. P. <fc M. 5 ; 
29 L. T. 546 ; 38 J. P. 24 ; 22 W. B. 224. 

4664. — — .] — Si 1 ERR ATT v. Mountford, No. 
4580, ante. 

4665. .1 — Charter v. Charter, No. 4432, 

ante. 

4666. .1 — Testator left a legacy to the 

children of his daughter by any husband other 
than Thomas Fisher, of Bridge Street, Bath. 
There was a Thomas Fisher, of Bridge Street, 
Bath, who was a married man. There was also 
a Henry Tom Fisher, son of the above, who some- 
times lived with his father ; — Held : although Mr. 
Thomas Fisher answered the description, & his 
son’s name w T as not Thomas but Tom, parol 
evidence of the above circumstances might be 
admitted to show which was intended .—Re 
Wolverton, Mortgaged Estates (1877), 7 

Ch. I). 197 ; sub nom. Re Woolverton Mort- 
gaged Estates, 47 L. J. Ch. 127 ; 37 L. T. 573 ; 
26 W. R. 138. 

Annotation: — Consd. In the Goods of Aflhton, [1892] J*. 83 

4667. .] — Testator appointed William McC. 

of Canonbury, an exor. The only persons at all 
answering the description were Thomas Met’. & 
William Abraham McC. : — Held : parol evidence 
was admissible to prove which person was intended 
by testator. — In the Goods of Brake (1881), 6 
P. D. 217 ; 50 L. J, P. 48 ; 45 E. T. 191 ; 29 
W. R. 714. 

Annotation : — Folld. In the Goods of Chappell, [1894] P. 98. 

4668. .] — Re Beale, Beale v. Royal 

Hospital for Incurables (1890), 0 T. L. R. 308, 
C. A. 

4669. .] — In the Estate of Bowman, Bowman 

v. Bowman (1891), 8 T. E. R. 117 ; 36 Sol. Jo. 110. 

4670. .] — Wliere testator appointed, as one 

of his exors. & trustees, “ Robert Taylor, of 
Warmley Hill, in the parish of Bitton, boot- 


maker,” & there was no Robert Taylor living at 
Warmley Hill in the parish of Bitton, but there 
was a James Alfred Taylor, bootmaker, living 
there, & it appeared that Robert Britton Taylor, 
his brother, also a bootmaker, lived at Ilanham, 
in the same parish ; — Held : (1) extrinsic evidence 
might be received to show that “ James Alfred 
Taylor, of Warmley Hill ” was a friend of testator, 
&, that testator had little acquaintance with 
“ Robert Britton Taylor of Hanham ” ; (2) semble : 
evidence of declarations by testator which tended 
to show that he intended James Alfred Taylor, & 
not Robert Britton Taylor, to be his exor. was 
inadmissible . — In the Goods of Chappell, [1894] 
P. 98 ; 63 E. J. P. 95 ; 70 L. T. 245 ; 6 R. 576. 

4671. .] — Where the meaning of a will is 

neither ambiguous nor obscure, & a gift or appoint- 
ment of exor. in it is on the face of the document 
perfect & intelligible, but from circumstances 
admitted in proof an ambiguity arises as to which 
of two or more persons, each answering the descrip- 
tion, is intended, parol evidence is admissible in 
explanation. A complete blank in a will cannot 
be filled up in this way, but parol evidence may be 
resorted to in order to explain, with referenco to 
a partial blank, words which of themselves have 
a reasonable meaning. The words in a will “ my 
grand daughter ” followed by a blank, in the 
description of a legatee & extrix., in a case where 
testatrix had in fact three grand daughters, 
explained by evidence dehors of intention. — In 
the Estate of Hubbuck, [1905] P. 129 ; 74 L. J. P. 
58 ; 92 E. T. 665 ; 54 W. R. 16 ; 21 T. L. R. 333. 

4672. — — Re Bateman, Wallace v. 

Mawdrley, No. 4775, post. 

4673. .j — Testator devised real property 

to John William H., the son of Israel H. The 
said Israel H. had a son named John William IT., 
who died in 1874 when ten days old, & seventeen 
years before the date of the will ; lie had another 
son, deft. John Robert H., who was born in 1878 : 
— Held : extrinsic evidence was admissible to 
show whom testator intended to benefit. 

There is a piece of testimony which, under the 
decision in Re Blackman , No. 4710, post , I hold to 
be admissible, to the effect that on one occasion 
when shooting over the property with the boy, 
testator told him that the land would ultimately 
belong to him (Eve, J .). — He H Alston, Ewen r. 
Halston, 1 1912] 1 Ch. 435; 81 L. J. Ch. 265; 
106 Li. T. 182 ; 56 Sol. Jo. 311. 

4674. — .] — Testatrix gave her residuary 

estate to be divided between her brother W., “ his 
wife «fc their daughter.” The brother Ag his wife 
had in fact several daughters, but it a|)peared that 
testatrix had been on terms of special intimacy 
with one of them, P., Ag had by a previous will given 
to her one-half of the residuary estate ; — Held : 
evidence both of the special intimacy existing 
between testatrix & P. Ag of the terms of the 
previous will was admissible to show which 
daughter of W. was intended .- —Re Jeffery,- 
Nussey v. Jeffery, [1914] 1 Ch. 375 ; 83 L. J. Ch. 
251 ; 110 L. T. 11 ; 58 Sol. Jo. 120. 

4675. .J — Re Raven, Spencer v. National 

Arsocn. for Prevention of Consumption & 
Other Forms of Tuberculosis, No. 4781, post. 

4676. .] — Testatrix gave “ No. 83 Cam- 
bridge Road to my great nephew Frederick 
Johnson.” In an earlier part of her will she 
had given another house “ to my great nephew 
Richard Johnson.” She had no relations of the 
name of “ Johnsoif,” but had a niece Elizabeth 
Johnstone, who had three sons, Robert William 
Johnstone, Joseph Francomb Johnstone, known 
as “ Frank,” & Richard Johnstone : — Held : 
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extrinsic evidence was admissible to show the 
intention of testatrix that Joseph Francomb 
Johnstone was the person to take No. 83, Cam- 
bridge Road. — Re Ray, Cant v. Johnstone. [1916] 
1 Ch. 401 ; 85 L. J. Ch. 781 ; 114 L. T. 088. 

( b ) Identification of Property . 

4077 . Whether evidence admissible.] — Miller 
v. Travers, No. 4559, ante . 

4078 . .] — (1) A reference in a will to 

extrinsic facts as part of the description of the 
subject devised, does not, if such fact when proved, 
raise no ambiguity, authorise the entering into 
extrinsic evidence as to the intentions of testator. 

(2) Evidence is offered to show from extrinsic 
circumstances that there is an ambiguity in the 
devise, & almost any evidence would be admissible 
for that purpose (Denman, C.J.). 

(3) All facts relating to the subject matter & 
object of the devise, such as that it was or was not 
in the possession of testator, the mode of acquiring 
it, the local situation, & the distribution of the 
property are admissible to aid in ascertaining what 
is meant by the words used in the will (Parke, J.). 
— Doe d. Templeman v. Martin (1833), 4B.& Ad. 
771 ; 1 Nev. & M. K. B. 512 ; 110 E. R. 045. 

Annotations : — As to (1) Refd. Ilick8 v. Sallitt (1853), 23 

L. J. Oh. 571 ; Webber v. Stanley (1804), 16 C. B. N. S. 

698. As ta (3) Refd. I)oe <1. Hubbard v. Hubbard (1850), 

15 Q. B. 227. Generally, Refd. Hart v. Tulk, Tulk v. Hart 

(1852), 22 L. J. Ob. 649 ; lie Grainger, Dawson v. Higgins, 

119001 2 Ob. 756. 

4679. .] —Higgins v. Dawson, No. 3072, 

ante. 

4680. .J — Re (J LASSINGTON, CrLASSINGTON V. 

Follett, No. 4538, ante. 

4681. — - Description applicable to more than 
one property.] — Richardson v. Watson, No. 4390, 
ante . 

4682. .J — I am of opinion that any 

declaration of testator indicating that lie spoke 
of his copyhold premises by the description of the 
two cottages with their appurtenances was 
admissible, A the evidence showing two subjects 
to which the description is applicable A so creating 
an ambiguity (Erle, J.). — Doe d. Hubbard v. 
IIubbard (1850), 15 Q. 14. 227 ; 20 L. J. Q. 14. 
01 ; 15 L. T. O. S. Ill ; 14 Jur. 1110 ; 117 E. R. 
445. 

Annotations : — Consd. Doc d. Campion v. Carpenter (1850), 

16 Q. B. 181. Refd. Horwood p. Griffith (1853), 2 W. K. 

71. 

4683. .] — Charter v. Charter, No. 

4432, ante. 

4684. Indefinite description.] — Testatrix, 

who in fact had accounts at seven banks, 
bequeathed her balance at “ the said bank ” to 
a specific legatee. No bank was named in the 
probate: — Held: (l) in order to ascertain what 
bank was intended the ct. was entitled to look at 
the original will, in which a clause, immediately 
preceding the specific bequest <te containing the 
name of the bank, had been formally erased for 
ulterior purposes, & t lie erasure could be read for 
this purpose ; (2) in the alternative, this was a 

case of latent ambiguity giving rise to an equivoca- 
tion so that the original will with its erasure was 


also admissible as direct evidence of testatrix’s 
intention. — Re Battie-Wrightson, Cecil v. 
Battie-Wrightson, [1920] 2 Ch. 330 ; 89 L. J. Ch. 
550 ; 124 L. T. 84 ; 30 T. L. R. 693 ; 04 Sol. Jo. 
585. 

Distinction between identification of property & 
identification of person.] — See No. 4038, ante . 

D. Evidence to Correct Mistake. 

(a) Identification of Persons. 

4685. Whether evidence admissible — Mistake in 
name.] — Parol evidence admitted to ascertain the 
person testator intended should take a legacy. — 
Hodgson v. Hitch (1704), Prec. Ch. 229 ; 24 
E. R. 112. 

4686. Christian name.] — Anon. 

(1723), 2 Eq. Cas. Abr. 415 ; 22 E. R. 353. 

4687. .] — Ulrich v. Litchfield, 

No. 4642, ante. 

4688. .] — P. having two 

daughters, named Selina <fe Mary Ann, A. 
bequeathed a legacy to Selinia Still, daughter of P. 
There was evidence to show that Selina was the 
person meant ; but the other daughter being an 
infant, a reference was directed to the master to 
inquiro who was the legatee intended by the 
description in the will. — Still v. Hoste (1821), 
6 Madd. 192 ; 50 E. R. 1065. 

Annotations : — Refd. Doe d. Hisoocks v. IIlseockH (1839), 

5 M. & VV. 363 ; Charter v. Charter (1871), L. It. 2 P. & D. 

315. 

4689. .] — Testator devised an 

estate in Jamaica to trustees upon trust, so long as 
Robert B., the second son of his daughter E. B. 
should be under the age of twenty-one years, to 
pay & apply £150 per annum out of the rents & 
profits for his maintenance & education, & subject 
thereto upon various other trusts, in favour of his 
daughter E. B., & his said grandson Robert B. ; 
&, subject to all those trusts, in trust for the said 
Robert B. for life, with remainder to his first & 
other sons in tail male, with remainder in moieties 
in favour of H. C. A R. C., the second & third sons 
of his daughter I. C., their issue. Testator also 
devised his estate in England in trust for his said 
daughter E. B., for life, with remainder to his said 
grandson Robert B. for life, with remainder to his 
first & other sons in tail male, with remainder to 
the third, fourth, fifth, & every other son of the 
said E. B., severally <fc successively in tail male, 
with remainder to testator’s right heirs. E. B. 
had no second son named Robert. The name of 
her eldest son was Robert, & that of her second 
son Henry. Under the circumstances : — Held : 
this was a mistake in the name, & not in the 
description of the devisee ; & consequently, 

Henry, & not Robert, was entitled to take under 
these devises ; & parol evidence was admitted to 
explain the ambiguity. — Bradshaw v. Bradshaw 
(1830), 2 Y. & C. Ex. 72 ; 0 L. J. Ex. Eq. 1 ; 100 
E. R. 310. 

Annotations Expld. Doc d. HJscocks v. Iliscocks (1839). 

5 M. & W. 363. Consd. Gillett r. Gano (1870), L. H. 10 

Eq. 29. Refd. Bernasconi v. Atkinson (1853), 10 Hare, 

345 ; Charter v. Charter (1874), L. It. 7 H. L. 364 ; Gar- 
land v. Beverley (1878), 9 Ch. D. 213. 


PART XVI. SECT. 14, SUB-SECT. 8.— 

C. (b). 

4877 i. Whether evidence admissible.] 
—Testator reserved from a power to 
lease, contained in his will, a portion 
of his property, known as “ Graham’s 
Hill,” containing not less than 25 acres, 
“ as per plan or tracing annexed 
hereto.” No plan was annexed to the 
will, nor could any plan be found : — * 
Held: this omission in the will could 
bo supplied by survey plan, prepared 


in accordance with extrinsic evidence 
as to the boundaries of the land 
intended to be reserved. — McMuruay 
v. Dilwokth, lie Dilworth, 22 
N. Z. L. It. 125.— N.Z. 

4677 ii. .] — Isaac v. Schultze, 

10 N. Z. L. R. 707 — N.Z. 

4881 i. Description applicable to 

more than one property .] — Where there 
are more than one thing answering 
the description used by testator 
extrinsic evidence is admissible to 


show wliich tlniig was intended to be 
tlio subject of ilie bequest. — Re Du 
Preez’b Will, [1904] T. S. 826. — 
S. AF. 

PART XVI. SECT. 14, SUB-SECT. 8.— 

D. (a). 

46851. Whether evidence admissible — 
Mistake in name. ] — Where a will had 
been duly executed but by mistake the 
body of the document purported to be 
the will of a person with a similar but 
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Sect. 14. — Admissibility of extrinsic evidence : 
sect. 8, D. (a) & (b), 6c E . (a).] 

4690. •.] — Mostyn v. Mostyn 
(1854), 5 H. L. Cas. 155 ; 23 L. J. Ch. 925 ; 24 
L. T. O. S. 175 ; 10 E. B. 857, H. L. 

4691. *— .] — A bequest to T. T. of 

R. There was a J. T. of R., a nephew of testatrix, 
& his brother, named T. T., who was not ot R. : — 
Held : (1 ) T. T. might adduce extrinsic evidence to 
show that he was in some sense rightly described 
as of R. ; (2) J. T. might bring evidence to show 
that there was a mistake in the name of the 
legatee ; & (3) a prior will being produced, made 
three years before, in which the testatrix gave a 
legacy to T. T. of R., surgeon, which was the 
profession of J. T., was held to be conclusive evi- 
dence in his favour, as it was not shown that 
testatrix had discovered her mistake as to the name 
before she made her last will. — lie Feltham’s 
Will Trusts (1855), 1 K.&J. 528 ; 69 E. R. 568. 

Annotations: — As to (1) Folld. Re Noble’s Trusts (1870), 
18 W. R. 881. As to (2) Folld. Re Noble’s Trusts (1870), 
18 W. R. 881. As to (3) Consd. Re Waller, White r. 
Scolos (1898), 68 L. J. Ch. 107. Apld. Re Ofner, Samuel 
v. Ofner, (1909] 1 Ch. 60. Generally , Refd. Re Blockly, 
Sidebotham v. Bleckly, (1020] 1 Ch. 450. 

4692. .] — Testator bequeathed 

£4,000 in trust for his brother for life, & after his 
decease upon trust to pay or divide the principal 
sum unto or equally between the child or children 
of the brother living at his decease except T., 
his eldest son, & the issue then living of any, except 
the said T., then dead, such issue taking their 
parent’s share only. It was shown by parol 
evidence, that T. was the youngest son of testator’s 
brother at his decease ; & that, to testator’s 

knowledge, when he made his will the eldest son 
of his brother was possessed of a large fortune, 
while the youngest & other children were un- 
provided for : — Held : the eldest son, & not T., 
was the son intended to be excepted. — IIodgson 
v. Clarke (1860), 1 De G. F. & J. 394 ; 45 E. R. 
412, L. C. & L. JJ. 

Annotation : — Consd. Re Gregory’s Settlement (1865), 6 
New Rep. 282. 

4693. .] — Testator appointed as 

one of his exors. Francis Courtenay Thorpe, of 
Hampton, gentleman. There was living a youth 
of twelve years of age to whom the name & 
description applied. The ct. refused to admit 
evidence to show that testator intended the 
father of the youth, whose name was Francis 
Corbet Thorpe. — In the Goods of Peel (1870), L. R. 
2 P. & 1). 46 ; 39 L. J. P. & M. 36 ; 22 L. T. 417 ; 
34 J. P. 392. 

Annotation : — Refd. Re Woolverton Mortgaged Estates 
(1877), 47 L. J. Ch. 127. 

4694. .] — Charter v. Charter, 

No. 4432, ante. 

— Re Ofner, Samuel v. 

Ofner, No. 4437, ante. 

Surname.] — IJlricii v. Litch- 
field, No. 4642, ante. 

4697. -.] — (1) Testator made a 

will & two codicils, by none of which he gave 


anything to St. C.’s College, & many years after- 
wards he made another codicil, describing it as 
a codicil to his last will ; &, thereby, after reciting 
that by liis said will ho had bequeathed £1,000 
to St. C.’s College, he confirmed the said bequest, 
but in all other respects he revoked his said will ; 
& he gave to St. C.’s College (in addition to the 
bequest of £1,000) a sum of £5,000, Si appointed 
exors. of his said will Si codicil : — Held : under the 
last codicil St. C.’s College was entitled to a legacy 

of £6,000 in the whole. . . n0f . 

(2) Testator by his will gave legacies of £2o 
each to the Rev. J. B., the Rev. N. L., & the Rev. 
J. D. C. W., described as curates of a particular 
church. At the date of the will & the death of 
testator, the Rev. J. B., the Rev. N. L., & the Rev. 
W. C. B. were curates of the church : there never 
had been any curate of that church named W., but 
there was a clergyman of that church whose 
initials were J. D. C. : — Held : the Rev. J. D. C. W. 
was entitled to the legacy, & extrinsic evidence of 
testator’s intention was inadmissible. — Farrer v. 
St. Catharine's College, Cambridge (1873), 
L. R. 16 Eq. 19 ; 42 L. J. Ch. 809 ; 28 L. T. 800 ; 


21 W. R. 643. x , 

Annotations :—As to (1) Refd. Burton v. Newbory U«V5), 1 
Ch. D. 234 ; Green v. Tribe (1878), 9 Ch. D. 231 : Re 
Love, Green v. Tribe (1878), 47 L. J. Ch. 783 ; lollett v. 
Pettman (1883), 23 Ch. D. 337 ; Re Yates, Singleton v. 
Povah (1922), 128 L. T. 619. Generally , Mentd. Re 
Turnbull, Skipper v. Wade, (1905] 1 Ch. 726. 

4698. Christian name & surname.] — 


Legatee’s both Christian & surnames mistaken, yet 
the legacy is good. 

The name, & not the person is mistaken ; & 
it is very material that here is no such person as 
Catharine Eamley claiming this legacy, which, 
together with the proofs of testator’s having a 
very low voice, when he made the will, & of his 
having usually called pltf. Gatty instead of 
Gertrude, & often declared he would do well for 
her, is sufficient to entitle pltf. to this legacy 
(Jekyll, M.R.). — Beaumont v. Fell (1723), 2 
P. Wms. 141 ; 24 E. R. 073. 

Annotations : — Consd. Thomas v. Thomas (1796), ^ r Poriii 
Rop. 671 ; Beachcroft v. Beacheroft (1810), 1 Madd. 430. 
Expld. Doe d. Hiscocks v. Hiscocks (1 839), 5 M. & W . 303. 
Dbtd. Mostyn v. Mostyn (1854), 5 II. L. Cas. 155. Consd. 
Ackworth v. Benton (1870), 22 L. T. 770 ; Grant r. Grant 
(1870), L. R. 5 C. P. 380. Refd. Dore v. Geary (1749), 
1 Wils. 247 : Walpole v. Cholmondeley (1797), 7 Term Rop. 
138 ; Doe d. Chichester v. Oxetidon (1810), 3 Taunt. 147 ; 
DouglaB v. Fellows (1853), Kay, 114. 

4699. Name of charity.] — B ritish 

Home & Hospital for Incurables v. Royal 
Hospital for Incurables, No. 4826, post. 


(b) Identification of Properly. 

4700. Whether evidence admissible.]— (1) Devise 
of land not to be explained by parol proof touching 
the declaration of testator, or the instructions given 
by testator for the making his will. 

(2) Parol proof shall be admitted to explain a 
surrender of copyhold land, to show a mistake 
either in the land or uses- Towers v. Moor 
(1689), 2 Vern. 98 ; 23 E. R. 673. 

Annotation : — As to (1) Apld. Goodtitle d. Ilolford v. Otway 
(1795), 2 Hy. Bl. 510. 


not identical name ; evidence was 
admitted to prove the identity of 
testator & on satisfactory proof the ct. 
ordered the master to accept the will 
as valid. — Zeeman’s Executors v. 
Master of tiie Supreme Court, 12 
S. C. 472.—S. AF. 

PART XVI. SECT. 14, SUB-SECT. 8.— 

D. (b). 

4700 i. Whether evidence admissible.] 
— Testator by his will devised as 
follows : “I devise the south-west 
quarter of lot 5, con. 2 of Westminster, 
containing fifty acres, more or less, to 


H. 1*. S., Ids heirs & assigns, in fee 
simple.” The evidence showed that 
testator did not own the south-west 
quarter of tho lot, but did own the 
south-east ; that he & devisees had 
lived on it for many years, & that he 
did not own any othor part of the lot, 
except the fifty acres of the south-east 
quarter : — Held : evidence was ad- 
missible to explain the error, & cause 
the will to operate on the south-east 
quarter. — Re Shaver, 6 O. R. 312. — 
CAN. 

4700 ii. . ]— Wrioht v . Collinos, 

16 O. K. 182.— CAN. 


4700 iii. — - — . 1 — Campbell v. Camp- 
bell (1856), 14 U. C. R. 17.— CAN. 

4700 iv. -.] — Upon tho following 

will : Know ye, that I, A. B., do 

bequeath all Sc every part of my real 

S roperty situated in the township of 
[., via, north half 26, sixth con- 
cession,” etc. : — Held : parol evidence 
was permissible to show that testator 
did not own 26, but 22 in the sixth 
concession of II., Sc (It appearing upon 
such evidence that lot 26 had been 
inserted by mistake for lot 22), lot 22 
would pass under the will. — D oe d. 
Lowry v. Grant, 7 U. C. R. 125.— CAN. 
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4701. .] — Where testator gives stock stand- 

ing in his name, & has no stock in his name, but has 
stock in the name of trustees, parol evidence is ad- 
missible of the mistake. — Hewson v. Reed, G art- 
side v. Reed (1820), 5 Madd. 451 ; 56 E. R. 968. 

4702. .] — Miller v. Travers, No. 4559, ante. 

4703. Property ceasing to conform to 

description in will.] — Testator gave a sum, part 
of his 4 per cent, bank annuities, to his wife for 
life, & after her decease to several relations. 
Evidence was admitted, that he had no such stock 
at the date of the will, having previously sold it 
all, & invested the produce in long annuities, & 
to show the cause of the mistake ; & the legacies 
were established. — Selwood v . Mildmay (1797), 
3 Ves. 306 ; 30 E. R. 1025. 

Amuitations Consd. Boys v. Williams (1831), 2 Russ. & M. 

689. Expld. Miller v. Travers (1832). 8 Bins:. 244. Consd. 

Doe d. Hiscocks v. HiscoekH (1839), 5 M.& W. 363. Apld. 

Lindgren v. Lindgren (1846), 9 Beav. 358. Expld. 

Gordon v. Duff (1861), 3 Do G. F. & J. 662. Distd. 

Aston v. Wood (1874), 22 W. R. 893. Consd. Tie Smith. 

Smith v. Johnson (1904), 20 T. L. R. 287. Refd. Smith v. 

Doe d. Joraey (1821), 2 Brod. & Bing. 473 : Colpoys v . 

Colpoys (1882), Jac. 451 ; King v. Wright (1845), 14 

Sim. 4 00 ; lie Bennett & Glove, Ex p. Kirk (1877), 25 

W. It. 598. Mentd. Joel v. Harvey (1857), 29 L. T. O. S. 

75 ; He Atkinson, Waller v. Atkinson (1899), 47 W. It. 

469. 


4704. -.] — In 1843 testatrix made 

several bequests to the amount of £1,000, 44 of the 
stock 3 per cent. Consols, then standing in her 
name in the books of the Bank of England.” 
Testatrix died in the same year, & had not at the 
date of the will, or at her death, any stock what- 
ever standing in the bank books. It appeared, 
however, from extrinsic evidence, that in 1840 
she had had a sum of £1,000 hank annuities stand- 
ing in her name, which she sold out & lent to A., 
lie paying her, down to her death, a sum equal to 
the dividends : — Held : extrinsic evidence was 
admissible to prove how the mistake in description 
arose. — Lindgren v. Lindgren (1846), 9 Beav. 
358; 15 L. J. Oh. 128; 10 Jur. 674 ; 50 E. R. 381. 


Annotations :™ Consd. Goodlnd v. Burnett (1855), 1 K. & J. 
341. Expld. Gordon r. Duff (1861), 3 Do G. F. & J. 662. 
Consd. He Smith, Smith v. Johnson (1904), 20 T. L. R. 
287. Refd. He Bennett & Glave, Ex p. Kirk (1877), 25 
W. It. 598. 


4705. .] — By his will made in 1902 

testator bequeathed to his daughter “ all my 
consoli dated ordinary stock in the Midland Ry. 
Co.,” & in the same will he bequeathed 44 all my 
preferred & deferred ordinary stock in the Midland 
Ry., but not my consolidated ordinary stock in 
such co., to my trustees upon trust ” as therein 
mentioned. Testator, at the date of his will & 
at the time of his death, held 2 J per cent, perpetual 
preference stock & preferred & deferred converted 
ordinary stock in the co. He had before 1897 
held 4 per cent, preference stock & ordinary stock 
in the co. By a private Act in 1897 the preference 
stock was converted into 2 k per cent, preference 
stock, & the ordinary stock into preferred & 
deferred converted ordinary stocks. Evidence 
of former wills made by testator was admitted to 
explain the mistake in the description of the 
subject-matter of the gift . — Re Smith, Smith v. 
Johnson (1904), 20 T. L. R. 287. 

4706. .] — By her will made in 1902 

testatrix bequeathed 44 all my shares in the 
Wensleydale & Swaledale Banking Co.” No 
such co. had ever existed, but down to 1899 there 
had existed a co. known as the Swaledale & 


Wensleydale Banking Co., in which testatrix had 
long held twenty-five shares. This banking co. 
was in 1899 amalgamated with Barclay & Co., 
& testatrix received twenty-five shares in that co. 
in exchange for her shares in the Swaledale & 
Wensleydale Bank. The shares in Barclay <fe Co. 
were retained by testatrix, who had no other bank 
shares, down to her death in 1906 ; — Held : evi- 
dence was admissible to show what had been the 
dealing of testatrix with the subject-matter of the 
bequest at a date antecedent to the will & to show 
that the shares in Barclay & Co. represented the 
shares in the Swaledale & Wensleydale Banking 
Co., which were referred to by her as shares in the 
Wensleydale <fc Swaledale Banking Co. — Re 
Jameson, King v. Winn, [1908] 2 Ch. Ill ; 77 
L. J. Ch. 729 ; 98 L. T. 745. 

E, Evidence to Correct Misdescription . 

(a) Identification of Persons. 

4707. Whether evidence admissible.] — Legacy 
to 44 James son of Thomas A.” There was no 
person of that description ; but there was a 
44 Thomas, son of James A.” The ct. will not 
receive evidence to show that this was a mistake 
in the description. — Andrews v. Dobson (1788), 
1 Cox, Eq. Cas. 425 ; 29 E. R. 1232. 

4708. .] — Devise to H. D. for life, with 

remainder to the first son of C. D. in tail male, & 
in default of issue to his second son in tail male, 
& in default of his issue to the third, fourth, fifth, 
& sixth sons, in tail male, severally & successively, 
in remainder, one after another, in order & course 
as they respectively should be in seniority of age 
& priority of birth ; the several & respective heirs 
male of all & every son, every elder of such sons & 
his heirs male being preferred to & to take before 
the younger ; & in default of such issue, then to 
the first, second, third, fourth & all, etc., the 
daughters of C. D. & their issue, severally, suc- 
cessively, & in remainder, etc., as in the limitation 
to the sons, the elder being always preferred to & 
to take before the younger ; & in default of any 
such issue, then to G. H., the eldest son of T. H., 
of Nottingham, for life, with limitation to his 
first <fe other sons <fe daughters similar to those to 
the children of C. D. ; & in default of such issue, 
to S. H., second son of T. H., of Nottingham, for 
life, with precisely the same limitations to his 
first & other sons & daughters as in the preceding ; 
& in default of such issue, to J. H., the third son 
of T. H., of Nottingham, for life ; with remainder 
to his children, as in the preceding limitations. 
S. H. w’as in fact the third & J. H. the second 
son of T. H. of Nottingham : — Held : evidence of 
the state of testator’s family, & other circum- 
stances, was admissible to show whether ho had 
mistaken the name of the devisee or not ; &, 
upon such evidence being given, it became a 
question of fact for the jury, whether the mistake 
was in the name or in the description. — Doe d. Lk 
Chevalier v . Huth waite (1820), 3 B. & Aid. 
632 ; 106 E. R. 792. 

Annotations : — Expld. Doe d. Hiscocks v. Hisoooks (1839), 

5 M. & W. 363. Consd. Camoys v. Blundell (1848), 1 
H. L. Cas. 778. Distd. Adams v. Jones (1852), 21 L. J. Ch.. 
352. Consd. Bernasooni v. Atkinson (1853), 10 Hare, 
345. Apld. He Feltham’s Trusts (1855), 1 K. & J. 528. 
Distd. Gillett v. Gone (1870), L. R. 10 Eq. 29. Consd. 
Charter v. Charter (1874), L. R. 7 H. L. 364 ; Re Waller, 
White v . Sooles (1898), 68 L. J. Ch. 107. Refd. Thomson 

6 Baxter v. Hempenstall (1849), 1 Rob. Eccl. 783. 


PART XVI. SECT. 14, SUB-SECT. 8.— 

E. (a). 

47071. Whether evidence admissible.] 
— Re O’Mara, O'Mara v. O’Mara 
(1909), 10 S. R. N. S. W. 67; 26 


N. S. W. W. N. 185.— AUS. 

4707 ii. . 1 — When there are words 

of description in a will, every one of 
which is, upon ordinary principles of 
construction, applicable to two persons, 
& to two persons only, extrinsic evi- 


dence is not admissible to show that 
other persons to whom the greater 
part or the description is totally in- 
applicable, were intended to take. — 
Re Millar, Barnard v . Mahoney, 17 
N. Z. L. R. 160.— N.Z. 
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Sect. 14. — Admissibility of extrinsic evidence : Sub 
sect. 8, E. (a) <$c (&), F ., G . (a) (b) i . 

4709. -.] — Testator devised an estate to 
“ Elizabeth Abbott, a natural daughter of Eliza- 
beth Abbott, of G., single woman, <fc who formerly 
lived in his service,” for life, with remainder to her 
children. At the date of the will, there was no 
person answering this description ; for though 
Elizabeth Abbott, who had formerly lived in his 
service, had a natural child, yet it was a son & not 
a daughter, & was named John & not Elizabeth ; 
besides this, Elizabeth herself was not then a single 
woman, but had married one Caddy, & had a 
legitimate daughter Margaret. John Abbott being 
dead, the property was claimed, first, by pltf., on 
the ground that the gift was void for uncertainty ; 
secondly, by the children of John Abbott ; <te 
thirdly, by Margaret ; but the ct. held, under the 
circumstances, that- the children of John Abbott 
were entitled. — Ryall v. ITannam (1847), 10 
Beav. 530 ; 10 L. J. Ch. 491 ; 10 L. T. O. S. 126 ; 
11 .Tur. 701 ; 50 E. R. 088. 

Annotations : — Consd. BemasconI v. Atkinson (1853), 10 
Hare, 345. Apld. Re Rickit’s Trusts (1853), 11 Hare, 299. 
Refd. Mostyn v. Mostyn (1853), 22 L. J. Ch. 673. 

4710. .] — Erroneous description of a legatee 

rejected upon extrinsic evidence.- -Re Blackman 
(1852), 10 Beav. 377 ; 51 E. R. 824. 

Annotation : — Apld. lie Halston, Ewen v. nalston, [1912] 

1 Ch. 435. 

4711. .] — A bequest to “ The Carey Street 

Infirmary ” : — Held : upon extrinsic evidence, a 
gift to the Carey Street Dispensary. — King’s 
College Hospital v. Wheildon (1854), 18 Beav. 
30 ; 23 L. J. Ch. 537 ; 2 W. R. 202 ; 52 E. R. 12. 

4712. .] — Testat or gave legacies to “ my 

niece Elizabeth S.” When he made his will he 
had a great-great niece named Elizabeth Jane S. 
who was known to him, & there was not then any 
other person at all answering the description. 
He formerly had had a niece with whom he was 
intimate, & to whom he had by a former will 
made precisely the same bequests as those in 
question, but when lie made his last will he 
knew that she had been dead some time : — Held : 
Elizabeth Jane 8. was ent itled to the legacies. — 
Stringer v. Gardiner (1859), 4 De G. & J. 408 ; 
33 L. T. O. 8. 295 ; 7 W. R. 002 ; 45 E. R. 182, 
L. C. & L. JJ. 

Annotations : — Refd. Carey v. Outhbert (1873), 22 W. R. 
249 ; Re Waller, White v. Scolos (1899), 68 L. J. Oh. 526. 

4713. .] — Where there is a mistake both in 

the name & description of a legatee, extrinsic 
evidence is not admissible for the purpose of show- 
ing testator’s intention.— A ck worth r. Benton 
(1870), 22 E. T. 770 ; sub noyn. Acworth v. 
Benton, 18 W. R. 988. 

4714. .] — Testator devised & bequeathed 

his real & personal estate to trustees absolutely, 
upon trust as to one moiety of the personalty, to 
pay & divide the residue equally between & 
amongst his nephew John & his niece Hannah 
(whom he described as the cliildren of his late 
brother Joseph), “ & all & every the children 
of my late nephew Mark Ingle, & my niece Eliza 
Wheelwright,” share & share alike. He then 
desired liis trustees to stand possessed of a moiety 
of the proceeds of the sale of his realty, upon 
trust to divide the same, as before mentioned. 

In a codicil, testator referred to the “ legacy left 


& apportioned to my niece Eliza.” Some years 
before the date of the will a brother of testator, 
named Mark, had died, leaving three Bons, the two 
petitioners, & a third son, named Mark. The 
evidence showed that, at testator’s death, the 
nephew Mark, who had had a son born to him in 
England, & had emigrated to America, where he 
had another child, was still living ; also, that 
testator knew of the birth in England of the child 
of Mark, & of his emigration to America, & that 
from some circumstances ho, testator, had, shortly 
before the date of the will, been led to suppose that 
Mark might be dead: — Held: (1) by the words 
“ my late nephew Mark,” testator meant his 
(living) nephew Mark, <fc not his late brother 
Mark, & there being only one living person answer- 
ing to the name of Mark Ingle, this was not a case 
of equivocation, & evidence of intention was not 
admissible. 

(2) Evidence of the state of his family & of 
surrounding circumstances was admissible. 

(3) Of all the cases which come before the ct. 
for its decision, none can be more embarrassing & 
more unsatisfactory that those which arise upon 
the construction of wills. The ct. has no real guide 
to enable it to arrive at a conclusion. The only 
things which can be called guides are certain rules 
which the ct. has laid down, & which may be 
extracted from the decisions. Beyond that, the 
decisions are not of the slightest use (Sir James 
Bacon, V.-O.). — lie Ingle’s Trusts (1871), L. R. 
11 Eq. 578 ; 40 L. J. Ch. 310 ; 24 L. T. 315 ; 19 
W. II. 076. 

4715. .1 — He Waller, White v . Scores, 

No. 4832, post . 

(b) Identification of Property . 

4716. Whether evidence admissible.] — It is 

perfectly certain that if all the terms of de- 
scription fit some particular property, you can- 
not enlarge them by extrinsic evidence so as 
to include any tiling which any part of those 
terms does not accurately fit. On the other 
hand, if the words of description when ex- 
amined do not fit with accuracy, & if there must 
be some modification of some part of them in order 
to place a sensible construction on the will, then 
the whole thing must be looked at fairly in order 
to see what are the leading words of description, 
& what is the subordinate matter, & for this 
purpose evidence of extrinsic facts may be regarded 
(Lord Selbokne, C.).- — Hardwick v . Hardwick 
(1873), L. R. 16 Eq. 168 ; 42 L. J. Ch. 036 ; 21 
W. li. 719. 

Annotations : — Consd. Whitfield v. Langdalo (1875), 1 Ch. D. 
Cl. Apld. Re Bright -Smith, Brlght-Smith v. Bright- 
Smith (18 86), 31 Ch. D. 314. Consd. Re Brockctt, Dawes 
v. Miller, [1908J 1 Ch. 185. Refd. Keogh v. Keogh (1874), 
22 W. K. 508. 

4717. .] — Re Bright -Smith, Brigiit- 

Smith v. Bright-8mith, No. 3820, ante. 

4718. .] — Re Vear, Year v. Year, No. 4704, 

post. 

F. Evidence to Supply Blanks. 

4719. Whether evidence admissible — To identify 
person — Surname left blank.] — Baylis v. A.-G. 
(1741), 2 Atk. 239 ; 26 E. R. 548, L. O. 

Annotations: — Apld. In the Goods of De Rosaz (1877), 2 

V. D. 66. Refd. Moggrldge v. ThackweJJ (1803), 7 Vos. 
36; Gloucester Corpn. r. Wood (1843), 3 Hare, 131; 
In the Estate of Hubbuek, [1905J P. 129. 


PART XVI. SECT. 14, SUB-SECT. 8.— 

E. (b). 

47181. Whether evidence admissible.] 
— Charles v. Kendall (1878), 1 
N. 3. W. 8. C. It. N. S. (Eq.) 1.— 

AUS. 

4716 ii. .] — Where petitioner 


under Quieting Titles Act claimed 
title as devisee of certain land, but the 
description of the land in the will was 
different to that of tho land which he 
claimed : — Held : he might establish 
a title by showing a misdescription 
In the will . — Re Callaghan, 8 P. R. 


474.— CAN. 

4716 iii. .] — Re Clement (1910), 

17 O. W. It. 110 ; 2 O. W. N. 127 ; 22 
O. L. H. 121.- -CAN. 

4716 lv. .) — Re BenNeVt, Hen- 
derson r. Bennett, 21 N. Z. L. R. 
113.— N.Z. 
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4720. -.] — Gift by will of pictures 

to Lady ; absolutely void, & shall not 

be supplied by parol evidence. — Hunt v . Hort 
(1791), 3 Bro. C. 0. 311 ; 29 E. R. 554, L. 0. 

Annotations : — Apld. Miller v. Travers (1832), 8 Bing. 244 ; 

In the. Goods of De Rosaz (1877), 2 P. D. 66. Refa. In the 

Estate o/Hubbuck, [1905] P. 129. 

4721 . .] — In the Goods of De 

Rosaz, No. 4738, post. 

4722 . Christian name left blank.] — 

Price v. Page, No. 4740, post. 

4723. .] — A bequest was made 

to — D., the daughter of S. D. At the date of 

the will, & at the time of the death of testator, 
S. D. had three daughters ; M., one of the 

daughters, claimed the legacy, & adduced, in 
support of her claim, evidence that testator knew 
of her existence, & was ignorant of the existence 
of her sisters. There was no evidence on the 
other side : — Held : M. was entitled to the legacy. 
— Phillips v. Barker (1853), 1 Sm. & G. 583 ; 
2 Eq. Rep. 795 ; 23 L. J. Oh. 44 ; 22 L. T. O. S. 
108 ; 17 Jur. 1140 ; 2 W. R. 110 ; 05 E. R. 255. 

4724. Initials used for names.] — 

Clayton v. Nugent (Lord), No. 4830, post. 

4725. Complete blank.] — Oastledon v . 

Turner, No. 4043, ante. 

4726 . .]— ~/n the Estate of nuBBUCK, 

No 4fJ71 //>>//> 

4727 . -1— Partial blank.]—//* the Estate of 
JlTJBBUCK, No. 4071, ante. 

Blanks for names of charities.] — See 

Charities, Vol. VIII., p. 348, Nos. 1421, 1422. 

G. What Evidence Admissible. 

{a) In General . 

4728 . General rule — Every material fact.] — 

Doe d. Templeman v. Martin, No. 4078, ante. 

4729 . .] — Doe d. Hiscocks v. His- 

cocks, No. 3009, ante. 

4730. — .] — Anstee v. Nelms, No. 4585, 

ante. 

4731 . Surrounding circumstances.] — Bernasconi 
v. Atkinson, No. 4411, ante. 

4732 . .] — He Ingle’s Trusts, No. 4714, 

ante. 

4733 . .] — Sidebotham v. Knott (1872), 20 

L. T. 700 ; 20 W. R. 415. 

4734 . .] — Testator gave a share of her 

residue to her “ cousin, Harriet Cloak.” She had 
no cousin of that- name, but she had a married 
cousin, Harriet Crane, whose maiden name was 
Cloak ; & she had a cousin, T. Cloak, whose wife’s 
name was Harriet : — Held : extrinsic evidence was 
admissible to show testatrix’s knowledge of & 
intimacy with the members of the Cloak family. 
Evidence of testatrix’s expressions of intention 
before & after the making of the will is not 
admissible. Such evidence of intention is only 


admissible where the words are equally applicable 
to two or more persons, which is not the case here, 
where the words are not strictly applicable to any 
person. But evidence of the surrounding cir- 
cumstances, & of the state of knowledge of testa- 
trix is admissible (Cotton, L.J.). — -Re Taylor, 
Cloak v. Hammond (1880), 34 Oh. D. 255 ; 50 
L. J. Ch. 171 ; 55 L. T. 049 ; 35 W. R. 180 ; 3 
T. L. R. 178, C. A. 

Circumstances when will made.] — See 

Hub-sect. 8, G. (6) i. , post. 

( b ) Facts Concerning Testator. 
i. Circumstances when T Vill Made. 

4735. Admissibility.] — Beaumont v. Fell, No. 
4698, ante. 

4736 . ,] — Anstee v. Nelms, No. 4585, ante. 

4737. .] — Charter v. Charter, No. 4432, 

ante. 

4738. .] — Deceased, by his will, appointed 

certain exors., & amongst others “ Percival 

of Brighton, the father.” The ct. admitted 
evidence of the circumstances under which the 
deceased made his will, & of the persons about 
him, in order to satisfy itself who was meant by 
the imperfect description of the exor. contained 
therein. — In the Goods of De Rosaz (1877), 2 
P. D. 06 ; 40 L. ,T. P. 0 ; 30 L. T. 263 ; 41 J. P. 
247 ; 25 W. R. 352. 

Annotations : — Apld. In the. Goods of Go oner, [1899] P. 193. 

Consd. In the Estate of II ul) buck, [1905] P. 3 29. 

ii. Declarations. 

4739. Admissibility.]— Towers v. Moor, No. 
4700, ante. 

4740. .]- -Legacy to Price the son of 

Price : upon the evidence pltf., the only 

claimant, was declared entitled. 

There is positive evidence that testator con- 
tributed to pltf.’s maintenance, placed him with 
an attorney, said lie would provide for him, & 
had left him something by his will (Lord 
Alvanlky, M.R.).— Price v. Page (1799), 4 Ves. 
080 ; 31 E. R. 351. 

Annotations : — Consd. Doe d. Hiscocks v. Hiscocks (1839), 

5 M. & W. 363 ; Clayton v. Nugent (1844), 13 M. & W. 

200. Apld. Phillips v. Barker (1853), 1 Sin. & G. 583. 

Consd. Charter v. Charter (1871), L. H. 2 P. & 1). 315 ; 

In the Goods of De Rosaz (1877), 2 P. D. 66. Reid. In the 

Goods of Hubbuck (1905), 54 W. R. 1C. 

4741. .] — Testator devised to trustees all 

his lands in B., on trust to permit his wife to enjoy 
them for her life, <fe after her decease, on trust out 
of the rents & profits to pay his brother an annuity 
of £10 for five years, if he should so long live. 
Testator then devised a house to John Gord, the 
son of George Gord ; another to George Gord, 
the son of George Gord ; & a third (after the 
expiration of certain life estates) to George Gord, 
the son of Gord. He bequeathed also legacies 


PART XVI. SECT. 14, SUB-SECT. 8. 

4725 i. Whether evidence admissible — 
Complete blank. \ — In the West Indies, 
testator executed a will attested by 
three witnesses ; & thereby gave 

several legacies in blank sums : 
appointed K. residuary legatee : named 
four exors.. & revoked all former 
wills : — Held : parol evidence was 
inadmissible to prove a plea that the 
will was only deliberative & imperfect. 
— Kennedy v. Kelly, 14 Ir. Jur. 326. 
— IR. 

PART XVI. SECT. 14, SUB-SECT. 8.— 
G. (b) I. 

4735 1. Admissibility A — Nimmo v. 
Adams, [1921] 1 W. W. Ti. 733.— CAN. 


4735 U. .] — To the general rule 

against the admissibility of outside 
evidence of the intention of testator 
there is an exception ; if the will, read 
in the light of surrounding circum- 
stances which may always be shown, is 
ambiguous, evidence may be received 
to show the ambiguity. — He Walker, 
[1924] 1 D. L. R. 719; 53 O. L. R. 
180.— CAN. 

4735 iii. .]— Jennings v. Jen- 

nings (1877), I L. R. Ir. 552. — IR. 

PART XVI. SECT. 14, SUB-SECT. 8.— 
G. (b) ii. 

4739 i. Admissibility.] — The rule that 
declarations by testator are not ad- 
missible as evidence, to prove the 
making of his will, is applicable to the 
case where testator is a soldior on 


actual military service. — He Butcher, 
[1920] V. L. It. 166.— AUS. 

4739 ii. . ] — In the interpretation 

of a will, extrinsic evidence of sur- 
rounding circumstances, to show what 
testator intended by his will, is 
admissible ; but declarations by tes- 
tator of what he intended by his will 
will not be received for that purpose. — 
Davidson v. Boomer, 15 Or. 218. — 
CAN. 

4739 iii. .] — The declarations of 

testator are not admissible to explain 
a patent ambiguity in his will, although 
evidenco of the surrounding circum- 
stances would be admitted for that 
purpose. — Sullivan v. Sullivan 
(1870), 4 1. R. Eq. 457, 460.— IR. 

4739 iv. .]— In the Goods of Two* 

hill (1879), 3 L. R. Ir. 21.— IR. 
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sect. 8, G. (b) ii., Hi., iv v. & vi .] 

amounting in the whole to £65, George Gord Sc 
John Gord, the sons of George Gord, being two 
of the legatees, the legacies to be paid by the 
trustees when the legatees should attain the age 
of twenty-ono years ; & he appointed his wife 
sole extrix. : — Held : evidence of testator’s declara- 
tions was admissible to show that he intended that 
the house devised to “ George, the son of Gord,” 
should go to George, the son of George Gord. — 
Doe d. Gord v. Needs (1836), 2 M. & W. 129 ; 
2 Gale, 245 ; 6 L. J. Ex. 59 ; 150 E. R. 698. 

Annotatwns : — Apld. Doe d. Allen v. Allen (1840), 12 Ad. Sc 
El. 451. Consd. Grant v. Grant (1870), L. It. 5 C. P. 727. 
Befd. Doe d. Hiscocks v. Hiscocks (1839), 5 M. & W. 363 ; 
Mostyn v. Mostyn (1854), 5 H. L. Cas. 155 ; Mlcklethwait 
v. Mlcklethwait (1858), 4 C. B. N. S. 790 ; Re Mayo, 
Chester v. Keirl, [1901] 1 Ch. 404. 

4742. .] — Doe d. Hiscocks v. Hiscocks, 

No. 3609, ante. 

4743. .] — Charter v. Charter, No. 4432, 

ante. 

4744. — — .] — In the Goods of Chappell, No. 
4670, ante. 

4745. .] — In the Estate of Vines, Vines v. 

V inks, No. 4528, ante. 

4746. .] — Re H Alston, Ewen v. II Alston, 

No. 4673, ante. 

4747. Declarations after execution of will.] 

— Goodinge v. Goodinge, No. 4436, ante. 

4748. .] — Doe d. Allen v. Allen, 

No. 4648, ante. 

4749. .] — Re Taylor, Cloak v. Ham- 

mond, No. 4734, ante. 

4750. — Declarations at time of execution of 

will.]-— D oe d. Morgan v. Morgan, No. 4646, ante. 

4751. Declarations before execution of 

will.] — Re Taylor, Cloak v. Hammond, No. 
4734, ante. 

4752. - — — Only in cases of ambiguity.] — If 

the terms of the will itself, or if such evidence of 
surrounding facts Sc circumstances considered in 
connection with the will show an ambiguity to 
exist ... in such cases only, recourse may be 
had to the declarations of testatrix (Jeune, J.). — 
Paton v. Ormerod, [1892] P. 247 ; 61 L. J. P. 
120 ; 66 L. T. 381 ; subsequent proceedings , sub 
nom. Re Bagot, Paton v. Ormerod, [1893] 3 
Ch. 348, C. A. 

iii. Habits. 

4753. Admissibility.] — B ernasconi v. Atkinson, 
No. 4411, ante. 

4754 . .] — Charter v. Charter, No. 4432, 

ante. 

4755. Description of person by particular 

name.] — B eaumont v. Fell, No. 4698, ante. 

4756. .] — Dowset v. Sweet (1753), 

Amb. 175 ; 27 E. K. 117, L. C. 

Annotations : — Distd. Doe d. Chichester v. Oxenden (1810), 

3 Taunt. 147 ; Mostyn v. Mostyn (1854), 5 H. L. Cas. 155. 
Held. Stephenson v. Heathcote (1758), 1 Eden, 38 ; Del- 
marc v. Robello (1792), 1 Ves. 412. 

4757. .] — Annuity bequeathed to 

testator’s brother Edward for life, remainder to 

his children by his present wife. At date of the 

will he Sc his wife were dead ; & their children had 

other legacies under it ; Sc testator had only one 

brother, Samuel, whom he had been in the habit 

of calling Edward Sc Ned : — Held : his children to 

be entitled upon these circumstances. — P arsons v. 

Parsons (1791), 1 Ves. 266 ; 30 E. It. 335, L. C. 

Annotation : — Distd. Mostyn v. Mostyn (1854), 5 H. L. Cas. 
155. 


475g. .] — doe d. Hiscocks v. His- 

cocks, No. 3609, ante . 

4759. .] — Lee v. Pain, No. 4373, ante . 

4760. .] — In the Estate of Bowman, 

Bowman v. Bowman (1891)> 8 T. L. R. 117 ; 36 
Sol. Jo. 110. 

4761. Description of property by particular 

name.] — Doe d. Beach v. Jersey (Earl) (1825), 
3 B. Sc C. 870 ; 107 E. R. 955, II. L. 

Annotations : — Apld. Okeden v. Clifden (1826), 2 Hubs. 309. 

Consd. Ooo d. Smith v. Galloway (1833), 5 B. & Ad. 43 ; 

Andrew v. Andrew (1855), 3 Srn. Sc G. 130; Webb v . 

Bynff (1855), 1 K. & J. 580. Distd. Webber v. Stanley 

(1864), 16 C. B. N. S. 698. Retd. Doe d. Ashforth v. 

Bower (1832), 2 B. Sc Ad. 453 ; Lowe v. Thomas (1854), 

2 Eq. Rep. 742 ; Podley v. Dodds, Dodds v. Pedley (i860), 

14 W. R. 884. 

4762. — .] — Doe d. Hiscocks v. His- 

cocks, No. 3609, ante. 

4763. .] — Ricketts v. Turquand, No. 

4615, ante. 

4764 . .] — Where testatrix had never 

had a current account at a bank, but only a deposit 
account, Sc bequeathed to her neice all the moneys 
standing to her credit on her “ current ” account : 
— Held : proper external evidence was admissible 
as to what testatrix was referring to by her words 
‘‘ my current account,” Sc on sxlcli evidence being 
tendered, showing the custom as between her 
bankers Sc herself, the gift in fact passed the moneys 
on her deposit account, which accordingly did not 
sink into residue . — Re Vear, Vear v. Vear (1917), 
62 Sol. Jo. 159. 

4765. Description of other persons by same 

name — Illegitimate children called children.] — 

Testator by his will gave his property to his wife 
for her life, Sc after her death to his 14 daughters ” 
in equal shares. Two years before he made his 
will he had married a woman by whom he had 
previously had three illegimate daughters. He 
never had any other children. Evidence was 
adduced to show that testator had always treated 
these daughters as his children, & that, on giving 
instructions for his will, he had said that he had a 
wife Sc three daughters. On bill filed by the 
daughters against the next of kin : — Held : the 
evidence was admissible, & the daughters were 
entitled to the property. — Laker v. Hordern 
(1876), 1 Ch. D. 614 ; 45 L. J. Ch. 315 ; 34 L. T. 
88 ; 24 W. R. 543. 

Annotation : — Dbtd. Ellis v. Houston (1878), 10 Ch. D. 236. 

4766 . .] — Testatrix gave a sum 

of stock to trustees to pay the dividends to her 
brother C. Sc his wife E. for their lives, Sc after the 
decease of the survivor, the capital to be divided 
between all the children of her brother. The 
brother had three children by his first wife, two 
children by his second wife E. before marriage, 
& one child after marriage, which were facts well 
known to testatrix, who promised, as the claim 
alleged, that if he married his wife E. she would 
provide for all his children by her, Sc she in fact 
treated all the children equally as her nephews 
Sc nieces, Sc it was further alleged that testatrix 
gave instructions that he will should be so drawn 
as to provide equally for both classes of children, 
& that she believed such to be the effect of 
the words of the will : — Held : the illegitimate 
children must be excluded from the bequest ; Sc 
the words of the will being distinct, no extrinsic 
evidence could be received to show what the 
intention of testatrix was. — Ellis v. Houbtoun 
(1878), 10 Ch. D. 236 ; 27 W. R. 501. 

Annotations : — Consd. Re Humphries, Smith v. Millidge 

(1883), 24 Ch. D. 691. Distd. Re Homer, Eagleton v . 


4747 1. Declaratirms after execu- 

tion of i trill.] — In the Goods of Ball, 25 

L. R. Ir. 5 56 — IR. 


4750 i. Declarations at time of 

execution of will .) — Donaldson v. 
Leaf, [1907] V. L. R. 278.— AUS. 


4760 li. Baker v. Kkr 

(1882), 11 L. R. Ir. 3, 17.— IR. 
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47157 • First cousins called second 

cousins.] — Where a testator gave one-third of his 
property to his first cousins, & two-thirds to his 
second cousins, & at his death left first cousins, 
second cousins, first cousins once removed, & 
first cousins twice removed. Semble : in such a 
case, parol evidence cannot be given to explain 
the meaning of the testator. 

As regards the evidence that testator was accus- 
tomed to call his first cousins once removed 
second cousins, it is enough to say that as the parties 
have come here on a special case, evidence is not 
admissible. I do not, however, encourage the idea 
that such evidence would under any circumstances 
be admissible (Cotton, L.J .). — lie Parker, 
Bentham v. Wilson (1881), 17 Ch. D. 202: 50 
L. J. Ch. 639 ; 44 L. T. 885 ; 29 W. R. 855, C. A. 

Annotations : — Consd. Re Bonner, Tucker v. Good (1881), 

19 Oh. D. 201 ; Wilks v. Bannister (1885), 30 Ch. 1). 512. 

iv. Instructions . 

4768. Admissibility.] — Towers v. Moor, No. 
4700, ante. 

4769. .] — Harris v. Lincoln (Bp.) (1723), 

2 P. Wms. 135 ; 24 B. R. 671. 

Annotation : — Refd. Davis v. Kirk (1856), 2 K. & J. 391. 

4770. .] — Goodingep. Goodinge, No. 4436, 

ante. 

4771. — -.]- — Richardson v. Watson, No. 
ante. 

4772. .] — Doe d. IIiscocks v. Hiscocks, 

No. 3609, ante. 

4773. .] — Bkiinasconi v. Atkinson, No. 

4411, ante. 

4774. — -.]- -Drake v. Drake, No. 4658, ante. 

4775. — -Testatrix bequeathed a part of 
her residuary’ estate to “ The Royal Hospital for 
Women.” There was no hospital of which that 
was the correct designation, but there were several 
institutions whose title was more or less similar 
thereto : — Held : evidence of a conversation bet ween 
testatrix & her solr. when he received instructions 
to prepare her will, in which testatrix expressed 
an intention to benefit a particular institution, 
was not admissible to ascertain which hospital 
was entitled to the bequest. — Be Bateman, 
Wallace v. Mawdsley (1911), 27 T. L. R. 313. 

4776. — - — .J — Be Ofner, Samuel v. Ofner, No. 
4437, ante. 

4777. Only In cases of ambiguity.] — 

Fawcett r. Jones, Codrington <fc Pulteney 
( 1810), 3 Phillim. 434 ; 161 E. R. 1375. 

Annotations: — Consd. Tohlervy v. Colt (1836), Tyr. & Gr. 

324 ; Thorno r. Hooke (1841), 2 Curt. 799 ; Guardhouse v. 

Blackburn (1866), L. R. 1 V. & D. 109. Apld. Harter v. 

Harter (1873), L. R. 3 P. & 1). II. Refd. Bayldon v. 

Bayldon (1826), 3 Add. 232. 

v. Intention. 

4778. Admissibility.] — Sidebotham v. Knott 
(1872), 26 L. T. 700 ; 20 W. R. 415. 

4779. .] — Be Halston, Ewen v. Ralston, 

No. 4673, ante. 

4780. .] — Be Jeffery, Nussey v. Jeffery, 

No. 4674, ante. 

4781. .] — Testatpr gave certain charitable 

legacies, including a legacy of £1,000 to The 
National Assocn. for the Prevention of Consump- 
tion,” & testator directed that “ if any doubt 
shall arise in any case to the identity of the 
institution intended to benefit the question shall 


be decided by my trustees whose decision shall be 
final & binding on all parties.” There was no 
society of that name merely, but there was a 
society whose full name was “ The National Assocn. 
for the Prevention of Consumption & other forms 
of Tuberculosis.” There was also an independent 
branch of this assocn. whose full name was ” The 
Leicester & Leicestershire Branch of the National 
Assocn. for the Prevention of Consumption & 
other Forms of Tuberculosis” to which testator 
had been a subscriber & in whose favour extrinsic 
evidence of intention was sought to he given : — 
Held : extrinsic evidence of intention was inadmis- 
sible. — Be Raven, Spencer v. National Assocn. 
for the Prevention of Consumption & Other 
Forms of Tuberculosis, [1915] 1 Ch. 673 ; 84 
L. J. Ch. 489 ; 113 L. T. 131. 

4782. Only In cases of ambiguity.] — D oe 

d. Templeman v. Martin, No. 4678, ante. 

4783. .] — Bernasconi v. Atkinson, 

No. 4411, ante . 

4784. — .] — Re Ingle’s Trusts, No. 

4714, ante. 

4785. -.] — Be Taylor, Cloak v. Ham- 

mond, No. 4731, ante. 

4786. .] — Testatrix bequeathed ”140 

of my shares ” in a brewery co. to a legatee. At 
the date of her will death testatrix had 280 of 
such shares, of which forty were fully paid up & 
the rest partly paid. The legatee claimed the 
right to select & to take the forty fully paid-up 
shares as part of the bequest. Extrinsic evidence 
was tendered to show that testatrix intended the 
bequest to be satisfied out of the partly-paid shares : 
— Held : the extrinsic evidence of the intention of 
testatrix was not admissible. 

This is not a case in which extrinsic evidence of 
intention is admissible. It is not a case of mere 
equivocation (Rigby, L.J.). — Be Cheadle, Bis- 
hop v. Holt, [1900] 2 Ch. 620 ; 69 L. J. Ch. 753 ; 
83 L. T. 297 ; 49 W. R. 88 ; 44 Sol. Jo. 673, C. A. 

vi. Intimacy ivith Particular Person. 

4787. Admissibility.] — Legacy to testator’s 
nephew Robert, the son of Joseph C. Testator 
had two nephev 7 s called Robert ; one, the son of 
his brother John C., the other of his brother 
Thomas C. ; & testator has no brother Joseph, nor 
was there any other Joseph C. This is a latent 
ambiguity, & may be explained by evidence. 

The evidence which must consequently be 
admitted to explain the will shows that testator 
was intimately acquainted with the one, & little 
known to the other ; so little indeed that it does 
not appear he knew him by name. The presump- 
tion therefore is that testator intended that nephew 
whom he knew 7 best, & with whose name it is 
certain that he was acquainted (Grant, M.R.). — 
Careless v. Careless (1816), 1 Mer. 384 ; 19 
Vos. 601 ; 35 B. R. 715. 

Annotations: — Consd. Dog d. Hiscocks v. Hiscocks (1839), 

5 M. & W. 363. Refd. Charter v. Charter (1871), L. R. 2 

P. & I). 315 ; Re Ingle’s Trusts (1871), L. It. 11 E q. 578. 

4788. .] — Bernasconi v. Atkinson, No. 

4411, ante. 

4789. .] — Gift to ” my granddaughter, 

E. B.” There were two of that name, one of them 
constantly visiting testator & much noticed by him, 
& the other not : — Held : the former was entitled 
to the legacy. — Jefferies v. Michell (1855), 20 
Beav. 15 ; 52 E. R. 507. 

Annotation : — Mentd. Colo r. Willard (1858), 25 Beav. 568. 


PART XVI. SECT. 14, SUB-SECT. 8.— G. (b) iv. 

4788 I. Admissibility .] — Evidence of tho Instructions given by testator to the solr. who prepared his will is not admissible, 
to control the construction o£ tho will. — Ballard v. Pick, 20 S. R. N. S. W. 223 ; 37 N. S. W. W. N. 60. — AUS. 

PART XVI. SECT. 14, SUB-SECT. 8. — G. (b) v. 

4778 I. Admissibility . ] — O ’Leary v. Douglass (1878). 1 L. It. Ir. 45 ; 3 L. R. Ir. 323.- -IR. 

4778 ii. .]— Re FLECK (1923), 55 O. L. R. 441.— CAN. 

J. VOT VT TXT 
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Sect. 14. — Admissibility of extrinsic evidence : Sub - 
sect. 8, G. (b) vi. t vii. & viii (c) i ii. c&iii,, 
(d)Jc {€).} 

4790. -.] — Tte Gregson’s Trusts, No. 4859, 
ante. 

4791. .] — Re Taylor, Cloak v . Hammond, 
No. 4734, ante. 

4792. .] — In the Goods of Chappell, No. 

4670, ante. 

4793. — Jeffery, Nussey v. Jeffery, 

No. 4074, ante. 

vii. Knowledge. 

4794. Admissibility.] — Bernasconi v. Atkinson, 
No. 4411, ante. 

4795. .] — Phillips v. Barker, No. 4723, 

ante. 

4790. - - — .] — lie Taylor, Cloak v. Hammond, 
No. 4734, ante. 

Evidence to ascertain testator’s knowledge.] — 

See , generally , Sub-sect. 1 . ante. 

Circumstances when will was made.] — See 

Sub-sect. 8, G. (b) i.. ante. 

viii. Slate of Family. 

4797. Admissibility.] — 1 )oe d. Le Chevalier v. 
Hiitjiwaite, No. 4708, ante. 

4798. -.] — lie Gregson’s Trusts, No. 4059, 
ante. 

4799. — .] —lie Ingle’s Trusts, No. 4 714, ante. 

4800. — .J— -Charter v. Charter, No. 4432, 
ante. 

(e) Facts Concerning Properly. 

i. Circumstances of Acquisition. 

4801. Admissibility.] — Devise of “all the estate 
& interest whatsoever, which I have or can 
claim, either in possession or reversion, of or in 
any lands, tenements, <fc hereditaments at Cos- 
eomb : — Held ; evidence was not admissible 
that another estate, not at Coscomb, was formerly 
united & had been ever since enjoyed with the 
estate at Coscomb, in order to show that it passed 
under the devise. — Doe d. Browne v. Greening 
(1814), 3 M. A: S. 171 ; 105 E. B. 574. 

Annotations: — Reid. Press v. Parker (1825), 2 Bing. 450 ; 

Newton v. Lucas (1833), 0 Sim. 54 ; Doe d. Edwards v. 
Johnson (1835), 5 Nev. & M. Iv. B. 281 ; Webber v. 
Stanley (1804), 10 C. . N. S. 698 ; Homer v. Homer (1878), 

8 Ch. D. 758. 

4802. — ■ .] — Our opinion in this case is 
founded uj)on the will of testator, together with 
such only of the extrinsic facts as furnish the date 
of the purchase A& the situation of the lands in 
question, A show that; W., deft., w T as the eldest son 
of testator A: had married a lady of fortune, A: 
takes her surname of Langton in addition to his 
own ; & that the ancient seat of the Gore family 
was at Barrow, the eldest son residing at Newdon 
Park, A i all these facts were undoubtedly admissible 
in evidence (Lord Tenterden, C.J.). — Doe d. 
Gore v. Langton (1831), 2 B. & Ad. 680 ; 109 
E. B, 1290. 

Annotations : — Retd. Evans v. Angcll (1858), 26 Beav. 202 ; 
Downe v. Sheffield (1894), 71 L. T. 292. 

4803. .] — Doe d. Templeman v. Martin, 

No. 4678, ante. 

4804. .] — Webb v. Byng, No. 4838, post. 

ii. State or Value of Property. 

4805. Admissibility.] — Testatrix gave £500 stock 
in long annuities to A., the same to B., £200 


long annuities to C„ the interest thereof to accumu- 
late, an inquiry admitted into the state of her 
property, to show she meant such sums of money , 
not annuities of this amount. — Fonnerf.au v . 
Poyntz (1785), 1 Bro. C. C. 472 ; 28 E. It. 1247. 

Annotations : — Consd. Druce v. Donlson (1801), 6 Ves. 385 ; 
Smith v. Jersey (1821), 8 Bli. 290. Apia. ColpovB v. 


3 Ves. 306 ; Pager. Leapingweil (iBlZb i* vos. ; a.-w. 
r. Grote (1817), 3 Mor. 316 ,* He Chftdwin, A?* ®. Chari Twin 
(1818), 3 Swan. 380 ; Lownds v. LovvndR (1827), 1 Y. & J. 
445 ; Boys i>. Williams (1831), 2 Russ. & M. 689 ; Parting- 
ton v. Carrington (1859), 34 L. T. O. S. 69 ; Gordon v. 
Duff (1861), 3 Do G. F. & J. 662 ; Higgins v. 
Dawson, 1.1 902 J A. C. 1. 

4gO0. .] — Calculations of property are 

clearly evidence in a case in which testator has 
stated on his will, how', as he imagines, his property 
will stand, after the dispositions which he has made 
(Lorn* Wtuan. C.b — B arksdale v. GiLLIAT (1818). 


1 Swan. 562 ; 36 E. R. 506. 

Annotations : — Refd. lie Grainger, Dawson r. niggins, [1900] 
2 Ch. 756. Mentd. Smith v. Anderson (1828), 4 Russ. 
352 ; Stow r. Davenport (1833), 5 B. & Ad. 359 ; Louch 
r. Peters (1834), 1 My. K. 489 ; Gudov. Mumford (1837), 
2 Y. & C. Ex. 115 ; Posting v. Taylor (1862), 26 J. P. 261. 


4807. .] — Testator gives to some persons 

annuities of £ long annuities, & to several 

others legacies of £ long annuities, on one of 

which ho directs interest to be paid at 5 per cent. 
Evidence of the amount of his property admissible 
to explain the meaning of the latter bequests. — 
Colpoys v. Colpoys (1822), .lac. 451 ; 37 E. R. 
921. 

Annotations Consd. lie Grainger, Dawson r. Higgins, 
11900] 2 Ch. 756. Refd. lie Skillen, (')iarles r. Charles, 
1191611 Ch. 518. 

4808. Testatrix by a codicil gave to 
A. & M. “ £50 each of Bank long annuities, now r 
standing in my name.” At the date of the codicil 
A: at her death, she possessed long annuities 
sufficient, to answer this bequest specifically, but 
not also to satisfy certain legacies charged by the 
other testamentary papers upon the same stock. 
Evidence as to the state k value of testatrix’s 


property in the funds at those respective times was 
admitted. — Boys v. Williams (1831 ), 2 Kuss. k M . 
689 : 39 E. B. 557, L. V. 

Annotation : — Consd. Gordon v. Duff (1861), 3 Dc G. F. k J. 
662. 


4809. .] — Doe d. Templeman v. Martin, 

No. 4678, ante. 

4810. — — .] —Parol evidence admitted to show' 
state of testator ’s propert y when he made his will. 
- Hyde v. Price, Iiakt v. Oradook (1837), 8 
Sim. 578 ; Coop. Pr. Gas. 193 ; (> L. J. Ch. 358 ; 
1 Jur. 735 ; 59 E. B. 229. 

Annotations: — Mentd. Morse r. Tucker (18 16). 5 Hare, 79; 
A.-G. v. Ludlow Corpn. (1849), 1 H. k Tw. 210; lie 
Powell ’h Trust (1852), 10 Hare, 134. 

4811. — •-.] — Where a gift is primd facie 
specific, evidence of the state of the property at 
the date of the will is admissible. -~1 nnes v. 
Saver (1851), 3 Mac. & G. 600 ; 21 L. J. Ch. 190 ; 
18 L. T. O. S. 129 ; 16 Jur. 21 ; 42 E. H. 393. 

Annotations : — Apld. Tie Huddleston Bruno v. Eyston, (1894] 
3 Ch. 595. Refd. Mlnchin r. Minehln (1871), 19 W. R. 
993. 

4812. .] — Re Pjnney, Ptnney v. Pjnney 

(1902), 46 Sol. Jo. 552. 

4813. .] — Testatrix by her will, made in 

1891, specifically disposed of all the real estate of 
which she was possessed at the date of her will, 
Ac appointed a residuary legatee to whom she had 
already given real estate by her will. Subse- 


PART XVI. SECT. 14, SUB-SECT. 8.— 
G. (o) U. 

48051. Admissibility.] — He Cain’s 
Will, Lineham v. Cain, [1913] 
V. L. R. 50.—AUS. 


4805 ii. .] — Evidence of amount 

of testator's estate at the time of 
making his will, though in goneral 
inadmissible, is admissible where it 
is reasonably clear from the terms of 
the will that testator made the dis- 


positions in question having regard 
directly or indirectly to the value of 
his estate at that time. — lie Aldridgkr 
Estate (1916), 33 W. L. R. 910; 9 
W. W. R. 1517.— CAN. 



Part XVI. — Construction. 


643 


quently to the date of her will she acquired further 
real property. The will was in the handwriting 
of testatrix, & in disposing of the real estate the 
word “ bequeath ” was used, <te the real estate was 
given free of legacy duty. On an application to 
determine whether the person named residuary 
legatee was entitled to the real estate acquired 
after the date of the will : — Held : in considering 
whether the naming a residuary legatee constituted 
a residuary devise, the fact may A must be borne 
in mind that all the real estate to which testatrix 
was possessed of at the date of the will was dis- 
posed of by the will ; extrinsic evidence of this 
state of things at the date of the will was admissible 
in such a case as this. — Re Gibbs, Martin v. 
Harding, [1007] 1 Oh. 465 ; 76 L. ,T. Oh. 238 ; 96 
L. T. 423. 

A limitation : -Reid. Re Stephen, Stephen r. Stephen, [1013] 
W. N. 210. 

4814. .] — lie Capel, Arbuthnot v. Taped 

(1014), 59 Sol. Jo. 177. 

4815. — — Only in cases of ambiguity.] — 

Hensman v. Fryer, No. 4522, ante. 

4816. .] 11 if runs v. Dawson, No. 

3672, attic. 

iii. Ollier Facts. 

4817. Admissibility — Situation of property.] — 

Doe d. Gore v. Langton, No. 4802, attic. 

4818. — — .J — Doe d. Templkman v. 

Martin, No. 4678, ante. 

4819. — Reputation.] -Anstee r. Nelms, 
No. 4585, ante. 

{(1) Fads Concerning Renefieiary. 

4820. Admissibility— Age.] - Lowe v. Hunting- 
tower (Lord). No. 4584, ante. 

4821. - — -.] Doe d. Gore v. Langton, 

No. 4802, ante. 

4822. — — Situation In life.] — Lowe r. Hint- 
1 ng TOWER (Loud), No. 4584, ante. 

4823. .] — Doe d. Gore v. L\ngton, 

No. 4802, ante. 

(e) Documentary F 

4824. Admissibility — Books kept by testator.] — 

A statement of property written by testator, A: 
his books of accounts, admitted as evidence, that 
he considered as his property. As meant to dispose 
of, property, not strictly, though in some sense, 
his : viz. mtges. A lenses, the property of his wife 
under a will, by which he was exor. with her before 
marriage. — Drupe v. Denison (1801), 6 Ves. 385 ; 
31 K. R. 1106, L. G. 

Annotations : ~ Consd. Thompson v. Watts (1802), 2 John. & 
H. 29J. Refd. Doe d. Oxenden r. Chichester (1810), 4 
Dow, (55 ; Colpoys v. Colpoys (1822), Jao. 451 ; Dummer 
r. Pitcher (1833), Coop, trrnjj. Brough. 257 ; CSurlv v. 
Guriy (1842), 8 Cl. A Pin. 743 : O’Brien v. Hearn (1^70). 
18 \v. R. 514 ; Rc Grainger, Dawson v. Higgins, [1000] 2 
Ch. 750. 

4825. — .] — Webb v. Byng,No. 4838, post. 

4826. ~ — — — .] — Testatrix by will made in 

1897, among other legacies to charitable institu- 
tions, bequeathed to the Brit ish Home for Incur- 
ables, Streatham, 8.W., mentioning accurately 
the name of its secretary A address of its office, 
£250. By codicil made in 1902, after reciting 
twice incorrectly that she had given by will £500 
to the British Home for Incurables, Streatham, 
S.W. . . . A, amongst others, to St. M.’s Orphan- 
age, Bayswater, £100, she revoked all the legacies, 

“ A instead thereof ” bequeathed £500 eacli to the 
Boyal Home for Incurables, Streatham, S.W., A 


to St. M.’s Orphanage. The legacy of £500 was 
claimed by the Royal Hospital for Incurables & 
by pltf. institution, founded in 1861 by the name 
of the British Home for Incurables, & in 1899 
incorporated by Royal Charter by its present 
name : — Held : having regard to entries in a book 
kept by testatrix containing particulars of her 
charitable contributions, she distinguished the 
two institutions as the “ Royal ” A the “ British,” 
A, therefore, on the true construction of tho 
codicil, the Royal Hospital for Incurables was 
entitled to the legacy. — British Home A Hospital 
for Incurables v. Royal Hospital for Incur- 
ables (1904), 90 L. T. 601, C. A. 

4827. Previous settlement.] — H ixon v. 

Oliver, No. 3604, ante. 

4828. Instrument enumerating property.] — 

Stewart v. Stewart (1835), 4 L. J. Ch. 230. 

4829. — — Register of county electors.] — D oe 

d. Edwards v. Johnson, No. 4614, ante. 

4830. Key to Initials used In will.] — 

Testator wrote his will in various pages of a book 
at different times, part of it being executed A 
attested in 1820, A the remainder in 1827. No 
devisees were mentioned by name, but testator’s 
real estate were devised “ first to K., then to — , 
then to L., then to M., etc.” On a slip of paper 
pasted into the book, A forming part of the will 
at the time of the attestation in 1820, testator 
stated, that “ the key A index to the letter, 
initials,” etc., was in a writing case in the drawer 
of liis writing desk, on a card. Testator died on 
Dec. 11, 1828, A on that day a card, in his hand- 
writing, A signed by him, was found in the above 
writing desk, dated .Tan. 30, 1828, as follows : 
“ K. signifies Eleanor Mary East ; L. signifies 
( filbert East Clayton ; M. signifies second son of 
William Robert Clayton ; N. signifies eldest son 
of Richard Rice Clayton,” etc. Two years before 
testator’s death, a card with writing on it had been 
seen by a person lying before testator, together 
with the book containing the will, which appeared 
to be similar to the card A writing thereon found 
after his death : — Held : the card found after 
testator’s death was not admissible in evidence, 
as a declaration of testator, to show who were 
the persons meant to be designated in his will 
by the letters K., L., M., etc. — Clayton v. 
Nugent (Lord) (1844), 13 M. A W. 200; 13 

L. J. Ex. 363 ; 153 E. R. 83. 

Annotations Refd. Doo cl. Slialleross r. Palmer (1851), 

20 L. J. Q. B. 307 ; In the Goods of De Bnsaz (1877), 2 

P. 1). 00 ; In the Estate of Hublmck, [1905] P. 129. 

4831. Prior will.] — Re Feltham’s Will 

Trusts, No. 4691, ante. 

4832. .] — Where there is no one who 

answers to the description of a legatee given by 
testator in his will, former wills made by him are 
admissible in evidence to show his knowledge & 
state of mind at the time, so as to help the ct. 
to find out the person whom he intended to benefit. 

Testator gave legacies to “ such of the daughters 
of my late friend Ignatius Scoles deceased as shall 
be living A unmarried at my decease.” Ignatius 
Scoles was living at the date of the will, A had 
never been married. lie was the son of .T. J. Scoles, 
who was dead at the date of the will, A who had 
several daughters, five of whom were living & 
unmarried at the date of testator’s death. It 
appeared that testator was acquainted with 
the Scoles family, A knew the five daughters of 
J. J. Scoles intimately, A might have known J, J. 


PART XVI. SECT. 14, SUB-SECT. 8.— 

G. (e). 

t. Admissibility — ( 'on temporanenns 
document .] — It is legitimate in constru- 


a will to look at contemporaneous 
document referred to in tho will which 
testator wrote or caused to bo written 
with the express intent to render clear 


his wishes with regard to his succession. 
— Narasimha Appa Row v. Partha- 
sarathy Appa Row (1913), 18 C. W. N. 
554 ; I. L. R. 37 Mad. 199.— IND. 

T T 2 
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Sect. 14. — Admissibility of extrinsic evidence: Sub- 
sect. 8, G. ( e ), H. & J. ; sub-sects. 9 & 10. 
Sect. 15 : Sub-sect. 1, A 

Scoles ; also that he knew that Ignatius was a 
Jesuit priest, & could not marry. By a former 
will he had left legacies to the daughters of J. J. 
♦Scoles by name, describing them as the daughters 
of “ the late Mr. Scoles . . . who formerly 
resided ” at the house where J. J. Scoles had lived : 
— Held: the five daughters of J. J. Scoles were 
entitled to the legacies. — lie Waller, White v. 
Scoles (1899), 08 L. J. Ch. 520 ; 80 L. T. 701 ; 47 
W. II. 503 ; 43 Sol. Jo. 509, 0. A. 

Annotations : — Refd. lie Ofner, Samuel v. Ofner, [1909] 1 Ch. 
60 ; Jie Weekly, Sidebotham v. Bleekly, [1920] 1 Ch. 450. 

4833. — — — .] — Re Smith, Smith v. Johnson, 

No. 4705, ante. 

4834. Re Jeffery, Nussey v. 

Jeffery, No. 4074, ante. 

4835. Original will — With erasure.] — lie 

Battik- Wjughtson, Cecil v. Battie-Wrightson, 
No. 4084, ante. 

4836. Memoranda.] — A will may be made 

to take effect with reference to another instru- 
ment ; A: therefore a devise of such several 
annuities as are expressed in several writings 
signed A: sealed, is good. — Molineux v. Molineux 
(1007), Cro. Jac. 144 ; 79 E. li. 121) ; sub nom. 
Molineux’s Case, Noy, 117. 

Annotations: — Refd. Bowman v. Milhankc (1664), 1 Sid. 
191 ; Grange r. Tiving (1665), O. Bridp. 107 : Fry’s Case 
(1072), 1 Vent. 199 ; Winsford v. Smith (1691), 1 Show. 
.‘150. Mentd. Williams r. Fry (1672), 2 Keb. 867 ; Thomas 
v . SorreJl (1673), 3 Keh. 233 ; It. v. H oare (1817), 6 
M. & S. 266. 

4837. — — — .] — Re Ofnkk, Samuel v. Ofner, 
No. 4137, ante. 

II. When Evidence Closed. 

4838. When words exhausted.] — A devise, in 
1844, of “ all my Quendon Hall estates in Essex.” 
Testatrix, at the date of her will A: at her death, 
had a mansion called Quendon Ilall, A^ land around 
it, & also other detached farms in Essex. There 
was no palish of Quendon Hall, nor was the term 
“ Quendon Hall Estates ” a recognised appellation 
of any particular property: — Held: (1) extrinsic 
evidence was admissible to show what testatrix 
understood to be comprised in that description. 

(2) Eor this purpose, old account books, in the 
handwriting of testatrix, one containing “ an 
account of timber cut down on the Quendon 
estate,” A: a paper headed “ 1844 : Quendon Hall 
Farms.” written by testatrix at about the date of 
her will, were received in evidence. 

(3) Evidence was also admitted to prove that 
much of the property had been derived by 
testatrix under the will of a relative, who had 
appended to her gift a direction that her devisee 
should assume the name & arms of Cranmer, 
particularly as testatrix in this cause had annexed 
a like condition to the above-mentioned devise. 

(4) In reality, external information is requisite 
in construing every instrument ; but when any 
subject is thus discovered, which not only is within 
the words of the instrument, according to their 
natural construction, but exhausts the whole of 
these words, then the investigation must stop 
(Page Wood, V.-C.). — Webb v. Byno (1855), 1 
K. A: J. 580 ; 1 Jur. N. S. 690 ; 69 E. II. 591. 

Annotations : — Generally , Refd. Castle v. Fox (1871), L. It. 
11 Eq. 542 ; He Evans, Evans v. Powell, [1909] 1 Ch. 784. 

4839. ,J Si 1 ERR ATT V. MOUNTFORD, No. 

4586, ante. 


Evidence to explain ambiguity.] — See , generally , 

Sub-sect. 8, C., ante. 

J. Effect of Inadmissibility or Insufficiency of 

Evidence. 

See Sect. 13, sub-sect. 4, B., ante. 


Sub-sect. 9. — To Determine Nature of 

Interest. 

4840. Whether evidence admissible.] — Where 

testator, between fifty & sixty years ago, devised 
land to his son for life, remainder to his grandson 
for life, remainder to the heirs of the body of the 
grandson, remainder to the lessor of pltf. in 
tail ; between' which latter & deft., the devisee 
in fee of the son, the question was whether the 
land in dispute, which had been occupied by the 
son in the lifetime of testator, was paiJ of the 
entailed estate, or had been acquired by his own 
purchase ; evidence of reputation that the land 
had belonged to J. S. & was purchased of him 
by the first testator, is not admissible , though 
coupled with corroborative parol evidence that 
the land had belonged to J. S. before the occupa- 
tion of it by the son, A: also by a deed of con- 
veyance of another farm in the same place from 
the first testator to a younger son about the same 
period, in which it was recited that the land thereby 
conveyed had been then lately purchased, amongst 
other lands, by the testator of J. S. — Doe d, 
Didsbury v. Thomas (1811), 14 East, 323 ; 104 
E. It. 625. 

Annotation : — Mentd. Stoney v. Eastbourne B. D. C., [1927 J 
1 Ch. 367. 

.] — A bill of sale having been executed 
by testator, <fe subsequently delivered to A., on a 
question whether it was intended as a gift., an 
entry in testator’s book, made between the periods 
of the execution & the delivery, is admissible 
evidence. — K yle v. Haggle (1820), 1 Jac. A^ W. 
234 ; 37 E. K. 364. 

Afinotations : — Mentd. Pearce v. Creswick (184 3), 2 Ilare, 
286; Shepard v. Brown (1863), 4 GilT. 208. 

4842. - — — - .] — Evidence of modern usage as to 
a particular mode of cultivation of property is just 
as admissible in construing a devise as in con- 
struing a grant or lease.—- Dashwood v. Magniac, 
j 1 891 J 3 Ch. 306 ; 60 L. J . Ch. 809 ; 65 L. T. 81 1 ; 

7 T. E. K. 629, C. A. 

Annotations /— Mentd. Re Chaytor, [1900] 2 Ch. 804 ; Pardoe 
v. Pardoe (1900), 82 L. T. 547 ; Chaytor v. Trotter (1902). 
87 L. T. 33 ; Re Trevor Batye’s Settlement, Bull v. Trevor 
Batye, (1912] 2 Ch. 339; Re Hall, Hall r. Hall. [1916] 

2 Ch. 488 ; Lloyd- Jones v. Clark-Lloyd, [1919] 1 Ch. 4 24 ; 
llorliek v. Seully, [1927] 2 Ch. 150. 

4843. What evidence admissible-- Reputation.] — 

Doe d. Didsbury v. Thomas, No. 4840, ante. 

4844. Circumstances of acquisition of 

property.] — Doe d. Didsbury v. Thomas, No. 4840, 
ante. 

4845. Entry in testator’s book.] — Ryle v. 

Haggie, No. 4841, ante. 

4846. Custom.] — Dashwood v. Magniac, 

No. 4842, ante. 

4847. Surrounding circumstances.] — I 

endeavour to construe [the clause] as best 1 can, 
having regard to the language used in it & also to 
the other expressions in the w T ill & the surrounding 
circumstances (Lopes, L.J.). — Leslie v. Rothes 
(Earl), [1894] 2 Ch. 499 ; 63 L. J. Ch. 617 ; 71 
L. T. 134 ; 7 R. 600, 0. A. 

Annotation : — Mentd Re Ilinckee, Dashwood v. Hinckes, 
[1921] 1 Ch. 475. 


PART XVI. SECT. 14. SUB-SECT. 9. 

4840 i. Whether evidence admissible .] — Evidenco to show that testator Intended his wife to take absolutely will not be 
adndttcd. — in the Will o/ B yrne, Byrne v. Byrne (1898), 24 V. L. R. 832. — AUS. 
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Sub-sect. 10. — To Determine Quantity of 

Interest. 

4848. Whether evidence admissible.] — Towers 

v. Moor, No. 4700, ante. 

4849. .] — No parol evidence ought to be 

admitted in relation to the quantity of the thing 
devised (Jekyll, M.R.). — Brown v. Bangley 
(1731), 2 Barn. K. B. 118 ; 94 E. R. 394. 

4850. .] — Fonnereau v. Poyntz, No. 4805, 

ante. 

4851. .] — Anstee v. Nelms, No. 4585, ante. 

Sect. 15.— DESCRIPTIONS OF PROPERTY. 

Sub-sect. 1. — Will Speaking from Death. 

A. In General. 

See Wills Act, 1837 (c. 20), s. 24. 

4852. Effect of Wills Act, 1837 (c. 26), s. 24.]— 

O., being then possessed of personalty only, by 
will executed in 1849, after bequests of money A 
chattels, added : “ all the rest, residue A 

remainder of my goods, chattels, stock in trade, 
estate A effects, of what nature or kind soever, 
not hereinbefore given or bequeathed, I give A 
bequeath unto ” 13. & T., exors. of the will, “ to 
hold to them, the said B. A T., their exors., 
administrators A assigns,” upon trust to “ sell 
A dispose thereof,” A call in A receive all debts, 
“ A place the moneys arising by such sale or 
disposal ” upon Govt. or other security, receive 
the interest A dividends, A pay the same to 
testator’s wife for life during her widowhood ; 

A, if she died or married again, to apply the same, 
or a sufficient part thereof, to the maintenance 
of liis children till they should come of age : A, 
when the youngest should come of age, to divide 
the said residue A- the interest equally among the 
children. After the execution of the will, O. 
purchased land : - Held : under above Act, ss. 3, 
21, such land passed by the residuary clause. — 
O’Toole v. Browne (1851), 3 F. A B. 572 *, 23 

B. .B Q. B. 282 ; 23 B. T. O. 8. ill *, 18 Jur. 1113 ; 
2 W. R. 430 ; 2 0. B. R. 1701 ; 118 F. R. 1250. 

A nnoUttions Consd. Dobson v. Bowness (1868), L. R. 5 
Eq. 404. Refd. Hamilton v. Buckmuster (1866), 15 
L. T. 177. 

4853. .] — A will made since above Act 

after reciting that testator had advanced to his 
son A. various sums of money, contained these 
words, “ 1 hereby release my said son from all 
claims in respect of the aforesaid moneys . . . 
A all other moneys due from him to me ” : — Held : 
the release not only applied to all moneys due at 
the date of the will, but to all moneys advanced 
afterwards ; semble : a will must be construed, 
as to the property comprised in it, as if made 
immediately before the death of testator, unless 
a contrary intention appeared on the face of the 
instrument. — Everett v. Everett (1877), 7 

Ch. D. 428 ; 47 B. J. Ch. 307 ; 38 B. T. 580 ; 20 
W. R. 333, C. A. 

Annotations : — Refd. lie Portal & Lamb (1884), 27 Ch. D. 
600; lie Horton, Lloyd v. Hatchett, [1920J 2 Ch. 1 ; 
Jenkins v. Jenkins, 119281 2 K. B. 501. 

4854. .] Bridgeii, Brompton Hospital 

for Consumption v. Bewls, No. 4932, post. 

4855. -.] — Re Potter, Stevens v. Potter, 

No, 4933, post. 

4855 , Extends to realty rule of construction 

applicable to personalty.] — (1 ) Under the provisions 
in above Act, that every will shall be construed as 
if it had been executed immediately before the 


death of testator, unless a contrary intention should 
appear by the will, it is not necessary that the 
intention should be expressed in terms, but it may 
be inferred by the ct., upon a fair A usual construc- 
tion of the language of the will. 

(2) Where testator devised the house “ wherein 
I now reside,” A “all the remainder of my real 
estates whereof I am now seised,” A afterwards 
devised “ all such trust estates as are now vested 
in me, or, as to the leasehold premises, as shall bo 
vested in me at the time of my death,” freehold 
estates purchased by him between the date of his 
will A his death did not pass under the devise. 

(3) The effect, of above Act is to extend to real 
estate the same rule of construction as to the time 
from which the will is to be construed as speaking, 
which before the Act was applicable to personal 
estate. — Cole v. Scott (1849), 1 IT. A Tw. 477 ; 
1 Mac. A G. 518 ; 19 B. J. Ch. 03 ; 14 B. T. O. S. 
325 ; 14 Jur. 25 ; 47 E. R. 1498, B. C. 

Annotations: — As to (1) Refd. Lako v. Currio (1852), 15 
Beav. 472 ; Hutchinson v. Barrow (1861), 6 II. & N. 
583. As to (2) Apld. Williams v. Owen (1863), 2 Now 
Bcp. 585. Distd. lie Otley Sc Hkloy By. (1865), 6 Now 
Hep. 214. Dbtd. Castle v. Fox (1871), L. it. II Eq. 512. 
Consd. Saxton r. Saxton (1879), 13 Ch. I). 359. Distd. 
lie Ashburnham, Gaby v. Ashburnham (1912), 107 L. T. 
601. Consd. lie Horton, Lloyd v. Hatchett, [1920 j 2 Ch. 1. 
Refd. Stihvell v. Mellersh (1851), 20 L. J. Ch. 356; 
Goodlad v. Burnett (1855). 1 K. Sc J. 311 ; Langdulo v. 
Briggs (1856), 8 Do G. M. & G. 391 ; Hepburn v. Skirvlng 
(1858), 32 L. T. O. S. 26 ; Hutchinson v. Barrow (1861), 
6 II. Sc N. 583 ; WagstatT v. Wagstaif (1869), L. B. 8 Eq. 
229 ; Page v. Young (1875), L. It. 19 Eq. 501 ; fie Ora, 
Dickinson v. Dickinson (1879), 12 Ch. D. 22 ; fie Bridger, 
Brompton Hospital v. Lewis (1893), 63 L. J. Ch. 186. 
As to (3) Refd. Maleolmson v. Maleolmson (1851), 17 
L. T. O. S. 41. Generali]/. Consd. Langdalc r. Briggs 
(1856), 8 Do G. M. Sc G. 391. Refd. Malcolmson v. 
Maleolmson (1851), 17 L. T. 0. S. 44 ; Douglas r. Douglas 
(1854), Kay, 4 00; O’Toole v. Browne (1851), 23 L. J. 
O. B. 282 : Morgan r. Thomas (1877), 6 Ch. D. 176 ; lie 
Portal & Lamb (1884), 27 Ch. D. 600; Cave v. Harris 
(1887), 57 L. J. Ch. 62. 

4857. Extended effect to bequests previously 

specific.] — Above sect., which provides that a will 
shall speak A take effect as if executed immediately 
before the death of testator, unless a contrary 
intention appear by the will, will probably give 
an extended effect to what would have been a 
specific bequest of a class of personal property 
before the statute. For instance, a bequest, 
since the Act. of “ all my stock ” would probably 
pass all the stock of testator at the time of his 
death ; but. a gift of “ all stock which I have pur- 
chased ” must be confined to stock actually pur- 
chased at the date of the will. 

A vill made since the statute contained the 
words, ” 1 hereby exonerate my sister from all 
claims in respect of money laid out hv me in 
improvements of the estates in Scotland, A which 
money has according to the laws of Scotland been 
charged thereon ” : — Held : this exoneration only 
applied to moneys so charged at the date of the 
will, A not to money afterwards laid out A charged, 
nor even to money then laid out, but afterwards 
charged.- Douglas v. Douglas (1854), Ivay, 400 ; 
23 B. J. Ch. 732 ; 09 E. R. 169. 

Annotations : — Apld. Williams r. Owen (1863), 2 New Ilep. 
585 ; Everett r. Everett (1877), 6 Ch. D. 122. Refd. 
Goodlad r. Burnett (1855), 1 K. Sc J. 311; lie Ord, 
Dickinson v. Dickinson (1879), 12 Ch. 1). 22 ; lie Portal 
& Lamb (1881), 27 Ch. D. 6U0 ; Cave v. Harris (1887), 
57 L. J.Ch. 62. 

4858. Dispositions o! will not altered.] — 

But am I therefore to say, if testator makes a 
will the effect of which, apart from above Act, 
would not be to exclude the wife’s dower, that 
because the Act says that, quoad the property 
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48431. Whether evidence admissible. [ — Faiz Muhammad Khan v. Muhammad Said Khan, I. L. R. 25 Calc. 816: 
L. R. 25 Ind. App. 77 ; 2 C. W. N. 385.— 1ND. 
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A.] 

which would be included, the will is to speak at 
his death, therefore a different construction is to 
be put on the will as to the intention to exclude 
dower, & that it is to be read as if the execution 
of the will had immediately preceded his death, 
so as to impute to him a change of intention ? 
I think that would be a perversion of the intention 
of the legislature (Kindersley, V.-C.). — Gibson 
v. Gibson (1852), 1 Drew. 42 ; 22 L. J. Oh. 346 ; 
61 E. It. 367. 


Annotations : — Mentd. Parker r. Sowerby (1854), 23 L. T. 

O. S. 282 ; Bending v. Bending (1857), 3 K. & J. 257 ; 

Stephens t\ Stephens (1857), 3 Drew 697. 

4859. After-acquired estates subjected 

to existing dispositions.] — I think (above sect.] 
was intended only to subject after purchased & 
after acquired estates to the dispositions previously 
made, & it would be a most unwarrantable <fc 
unsound construction of the Act to give it the 
effect of altering these dispositions. It does not 
appear to me that this will can be said to show an 
intention that after-acquired leaseholds should not 
pass under the disposition of testator’s leasehold 
estates (Turner, P.J.). — Lang dale (Pady) v. 
Briggs (1856), 8 De G. M. & G. 391 ; 20 P. J. Ch. 
27 ; 28 L. T. O. 8. 73 ; 2 Jur. N. 8. 982 ; 4 W. K. 
703 ; 44 E. It. 441, L. J.T. 


Annotations: — Consd. Hepburn v. Skirving (1858), 32 

L. T. O. S. 20; lie Horton, Lloyd r. Hatchett, [1920] 
2 Ch. 1. Refd. Castle r. Fox (1871), L. It. 11 Eq. 542 ; 
Bothamlcy v. Sherson (1875), L. Jt. 20 Eq. 304 ; Curtis 
r. Sheffield (1882), 30 W. It. 581 ; lie Bridget’, Brompton 
Hospital v. Lewis (1893), 03 L. J. Ch. 180 ; Leslie v. 
Bothes, [ 1 894 ] 2 Ch. 499 ; lie Hayes, Turnbull v. Hayes, 
11900] 2 Ch. 332 ; Mason r. Ogden (1902), 87 L. T. 022. 
Mentd. Taylor r. Sparrow (1803), 4 Gift'. 703 ; Carroll v. 
Graham (1805), 11 Jur. N. 8. 1012; Juttendromohnn 
Tagore v. Ganendroinohuu Tagore, Ganendrornohun 
Tagore v. Juttendromohnn Tagore (1872), L. It. Ind. 
App. Supp. 4 8 ; Kalhama Natehiar v. Dorasinga Tovcr 
(1875), L. It. 2 Ind. App. 100 ; Hampton r. Holman 
(1877), 5 Ch. 1). 183 ; Bum Lai Mookerjee v. Secretary of 
State for India (1881), L. It. 8 Ind. App. 4 0 ; lie Dugdale, 
Dugdale v. Dugdale (1888), 38 Ch. D. 170 ; Re Mad dock, 
Llewelyn v. Washington, 11902] 2 Ch. 220; lie Green- 
wood. Goodbart. v. Woodbead, [1903] 1 Ch. 749. 

4860. Meaning of speak from death - De- 

pendent on intention.] -Above sect, provides that 
“ every will shall be construed, with reference to 
the real estate A: personal estate comprised in it, 
to speak & take effect as if it had been executed 
immediately before the death of testator, unless 
a contrary intention shall appear by the will.” 
That is a very different thing from saying that t-lie 
will is for all purposes to speak & take effect as if 
it had been executed immediately before the 
death of testator. The question is one of intention, 
& of intention to undo what has been done ; <te. 


for the purpose of ascertaining the intention, 1 am 
entitled to look, not merely at the part- of the will 
which immedatcly deals with the subject-matter, 
but also at any other part of the instrument, 
including the date ; & the date appears to me 

to show decisively that no intent ion to undo what 
was only done at- a subsequent time can be 
attributed to testator, & that his language is to 
be ascribed to a totally different cause. In my 
judgment the terms of the sect, are not such as to 
compel me to impute to testator an intention which 
manifestly never existed in fact (Stirling, J.). — 
Wells’ Trusts, ITardisty v. Wells (1889), 


lit 

42 Ch. 1). 646 
38 IN'. H. 


58 P. J. CJi. 835 ; 6L P. T. 588 


Annotations : — Consd. lie Mayes, Turnbull r. II n yes, J J BOO J 
2 Ck. 332. Refd. lie Barker’s Settlement, Knocker v. 
Vernon Jones, [1920J 1 Ch. 527. 

4861. — No particular clause indicated.! 

A. devises to G. for life, “ my cottage & all my 
land at >S.,” subject to the stipulation, among 


others, that the plantations, heather, & furze be 
all preserved “ in their present state,” & devises 
“ all other, my freehold manor, messuages, lands, 
& real estate whatsoever & wheresoever ” to 
trustees upon trust for sale. At the date of his 
will A. had a small cottage with 22 acres of rough 
land held with it, & he subsequently contracted 
to purchase from G. a house of considerable size 
with gardens & land comprising ten acres closely 
adjoining the cottage & land. The contract was 
not completed at his death : — Held : ( 1 ) a contrary 
intention within above sect, was not shown with 
sufficient clearness, but construing the will as if 
it had been made on the day of testator’s death, 
having regard to the circumstances at that date 
& to the residuary devise, the specific devise more 
aptly referred to the cottage & rough land, & did 
not carry the after-acquired property; (2) the 
words “ all mv land at S.” would, if used alone, 
have been sufficient to carry tlie after-acquired 
land witli the house standing upon it ; but by force 
of the context the word “ land ” must be taken as 
confined to lands in contradistinction from 
buildings ; (3) semble : above sect., which provides 
that a will shall speak as to the real & personal 
estate comprised in it, i.c ., the will, from the day 
of testator’s death, leaves open the question 
whether a particular property passes by the specific 
or the residuary devise. 

It does not say that we are to construe what- 
ever a man says in his will as if it were made on 
the day of his death. 

Applying, then, that rule to this will, we look 
to see what is the real estate comprised in it ? 
It is to be observed that the Act speaks of it, that 
is, the will. When there is a puzzle as to which 
clause of the will carries a particular property, the 
statute does not- say which clause is to outweigh 
the other, but only that the properly is to be com- 
prised in the. will. Be it so. The question still 
remains which clause carries the property, the 
residuary or the specific devise ? (LrNDLEY, L.J.). 

-He Portal A Lamb (1885), 30 Cli. J). 50; 54 
P. J. Ch. 1012 P. T. 650 ; 33 W. R. 859, C. A. 

Annotations : — As to (2) Refd. lie Bridgor, Brompton 
Hospital for Consumption r. Lewis, [1894] 1 Ch. 297. 
Generally, Consd. lie Gillins, Inglis v. Gillins, [1909] 1 Ch. 
345. Refd. Re Bridgor, Brompton Hospital for Con- 
sumption r. Lewis, [18911 1 Ch. 297 ; lie Evans, Evans 
v . Poweii, [1909] 1 Ch. 784 ; Re Davies, Scourfleld v. 
Davies, [1925] 1 Ch. 042 ; lie Greenberry, Hops r. Dnniell 
(1911), 55 Sol. Jo. G33. 

4862. .j — With whatever purpose, or 

in respect of whatever supposed defect in the law 
above sect, was enacted, I can only say that the 
language there seems to me plain unambiguous, 
that 1 am to construe this will as if the condition 
of things to which it refers was that immediately 
before testator’s death (Pord IIalsbury, 0.). — 
Higgins v. Dawson, [1902] A. C. 1 ; 71 P. J. Ch. 
132 ; 85 P. T. 763 ; 50 W. IP 337, IP L. ; revsy. 
S. C. sub nom. He Grainger, Dawson v. HruaTN.s, 
[1900] 2 Ch. 756, C. A. 

^Involutions : — Refd. Re Finney, Finney v. l’innoy (J902), 

4 0 Sol. Jo. 552 ; lie Glassington, Glasnington v. Follott, 
1190(5] 2 Ch. 305; Re Gibbs, Martin v. Harding, 11907) 

1 Ch. 4 05 ; lie Bulls, Trowby v. Balls, 119091 1 Ch. 791 ; 
Re Aokcrley. Chapman r. Andrew, [1913] 1 Ch. 510; lie 
I ‘narco. Alliance Assoc. Co. v. Francis, 11913] 83 L. J. Ch. 
200 ; National Hoc. for the Prevention of Crucify to 
Children r. Scottish National Hoc. for the Prevention of 
CrueJtv to Children, 11 91a j A. ( '. 207 ; lie Voar, Voar n. 
Year (1917), 02 Sol. Jo. 159; Ward r. Van Dor Looff, 
Burnyeat v. Van Der Lo eft, J 1 92 11 A. C. 0)3. Montd. 
Rc Townlcy, Public Trustee r. Adder, [1922] I Ch. 154. 

4863. .| — By his will testator gave 

twenty-five shares in a oo. to W. At the date of 
the will these shares were of the value of £50 each 
with £5 credited as paid up. After the date of the 
will the shares were divided into £10 shares with 
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£1 paid up, A remained in that form at testator’s 
death. After the date of his will he sold several 
£50 shares A, subsequently, several £10 shares. 
On a summons to ascertain whether the legacy was 
a gift of shares as they existed at the date of the 
will or at the date of testator’s death : — Held : 
this was a general legacy in language appropriate; 
to describe the state of things which existed at the 
death A did not show a contrary intention within 
above sect., A therefore W. only took £10 shares 
as they existed at the death. 

I think Mr. Carson’s argument with reference 
to the sect, independently of authority is the 
correct one. If personal property is comprised in 
a will, I say personal property because we have 
nothing to do with realty here, then the will must 
speak as to that property from the death of 
testator, as if it had been written immediately 
before his death (Warrington, J .). — Re Gillins, 
Inglis V. Gillins, [1909] 1 Oh. 345 ; 78 L. J. Ch. 
244 ; 100 L. T. 220 ; 10 Mans. 74. 

Annotation : — Distd. Jie Clifford, Mallam v. McFic, [1912] 

I Ch. 29. 


Residuary gifts still specific.] -Sec Nos. 

5986, 5987, post. 

4864. Contrary Intention — Ascertained by con- 
struction.] — Cole v. Scott, No. 4850, ante. 

4865. — — .J — Testator bequeathed “ the 

interest arising from money invested in (inter alia), 
the Lambeth Waterworks Co.” to a legatee for 
life A then over. Between the dates of his will A 
death the undertaking of the Lambeth Water- 
works Co. was acquired by the Water Board under 
the provisions of the Metropolis Water Act, 1902 
(c. 41 ), A a sum of Water B. stock had been issued 
to testator as compensation in respect of the 
ordinary stock which at the date of his will he 
held in the Lambeth Waterworks Co. :—Held : 
the Water B. stock did not pass under the bequest. 

But now that Wills Act, 1837 (c. 26), has 
expressly enacted, A testators must be taken to 
know the Wills Act, that a will shall be construed. 


with reference to personal estate, to speak A take 
effect, as if it had been executed immediately 
before testator’s death, unless a contrary intention 
appears by the will, it requires, in a case like the 
present, some more specific indication of such 
contrary intention ” than the mere circumstance 


t hat testatrix has described the stock by the words 
“ my throe-A-a-quarter per cents.,” words which, 
although a meaning could be given to them by 
reference to what was the state of things at the 
date of the will, have also a distinct meaning in 
reference to the state of things at the date of her 
death, A might have been left in the will for the 
very purpose of passing her property as it existed 
at the latter date, A because testatrix knew, that, 
by the operation of the Wills Act, they would pass 
that property. When I refer to a particular thing, 
such as a ring or a horse, A bequeath it as “ my 
ring ” or “ my horse,” it seems to me there might 
be considerable difficulty in saying that the “ con- 
trary intention” to which the Act, in sect. 24, 
refers, does not appear on the face of the will ; 
but when a bequest is of that which is generic, of 
that which may be increased or diminished, then, 
I apprehend, the Wills Act requires something 
more on the face of the will for the purpose of 
indicating such “contrary intention” than the 


mere circumstance that the subject of the bequest 
is designated by (he pronoun “ my ” (Joyce, J.). — 
Re Slater, Slater l \ Slater , [1906] 2 Ch. 480 ; 


75 L. J. Ch. 600 ; 95 L. T. 350 ; 54 W. R. 602 ; 
50 Sol. Jo. 594 ; affd. 9 [1907] 1 Ch. 665, 0. A. 

Annotations : — Consd. Re Kuypera, Kuypera v. Kuypera, 

[1925] 1 Ch. 244. Refd. Re Jameson, King v. Winn, 

[1908] 2 Ch. ill ; Re Clifford, Mallam v. McFie, [1912 J 

1 Ch. 29. 

4866. Use of word “ my.”] — G oodlad v. 

Burnett, No. 4918, post . 

4867. — Gibson, Mathews v. 

Foulsham, No. 4913, post . 

4808 . .] — jr € Slater, Slater v. Slater, 

No. 4865, arite. 

4869. — - -.] — A bequest of “ my piano ” 

by testatrix who at the date of her will was in 
possession of a piano which she afterwards sold 
will not pass a piano subsequently acquired & in 
her possession at the time of her death ; the 
expression “ my piano ” being a sufficient indica- 
tion of a contrary intention within Wills Act, 
1837 (c. 26), s. 24 . — Re Sikes, Moxon v. Crossley, 
[1927] 1 Ch. 364 ; 96 L. J. Ch. 263 ; 136 L. T. 666 ; 
43 T. L. R. 57 ; sub nom . Re Sykes, Mason v. 
Crossley, 70 Sol. Jo. 1197. 

4870. Reference to date — Clear reference.] 

— (1) Testator gave, after the decease or second 
marriage of his wife, all his leaseholds situate at 
C. to his son absolutely, charged nevertheless with 
the payment of all mtge. debts charged thereon, 
A “ also with the payment of the annuity of £9 
now charged thereon in favour of my sister.” 
Testator at the date of his will was possessed of 
two leasehold properties at C., one subject to a 
mtge., A the other subject to the annuity of £9. 
He acquired another leasehold property at C. 
between the date of his will A the date of his death : 
— Held : the after-acquired leasehold property 
passed under the gift to the son. 

The authorities have established this, that, when 
the date of the will, as contrasted with the time of 
testator’s death, is clearly referred to in the will — 
that is evidence of a contrary int ention. That was 
decided in Cole v. Scott , No. 4856, ante. There there 
was a clear contrast between the two dates in the 
gift itself, A it was held that the after-acquired 
property did not pass. It is suggested that there is 
the same contrast in the present case, by reason of 
the use of the word ‘ ‘ now ’ ’ with reference to the 
annuity charged on a part of the property 
bequeathed to the sou. But all testator says is 
that the property given to the son is to bear the 
charges upon it, whether int-ges. or annuity. He 
speaks of the annuity “ now charged.” It was 
an existing annuity at the date of the will, but it 
might come to an end before the death of testator 
by the death of the sister. The words are merely 
an indication of the particular charge (Bag- 
g allay, L.J.). 

(2) I cannot help expressing some regret at 
the result, for I do not think it was the intention 
of the legislature to legislate for specific gifts of 
this kind. But it has been decided that such 
gifts are within Wills Act, 1837 (c. 26), s. 24 
(James, L.J .). — Re Ord, Dickinson v. Dickinson 
(1879), 12 Ch. D. 22 ; 41 L. T. 13 ; 28 W. R. 141, 
C. A. 

Annotations: — As to (1) Reid. Rc Portal A Lamb (1884), 

27 Ch. D. 000 ; Cave v. Harris (1887), 57 L. J. Ch. 62. 

Cteneralltf, Refd. Re Camion, Cannon v. Cannon (1915), 

114 L. T. 231. 

4871. -.] — Re Wells’ Trusts, 

Uaroisty ?’. Wells, No. 4860, aide. 

4872. Must be shown clearly .] — He Portal 

A Lamb, No. 1861, ante . 


PART XVI. SECT. 15, SUB-SECT. 1. 
—A. 

4872 i. Contrary intention — Must l>c 
shown dearly.] — Re Ingram (1918), 42 


O. L. R. 95 13 O. W. N. 418.— CAN. 

a. .J — Unless a contrary in- 

tention is expressed therein, a codicil 
speaks A takes effect, as if executed 


immediately before the death of 
testator.-- Treadwell v . Hitchings, 
L 1925] N. Z. L. R. 519.— N.Z. 

b. Whether will has effect during 
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Sect. 15 . — Descriptions of property : Sub-sect. 1, A. 

Use of word ‘‘ now.”] — See Sub-sect. 1, B., 

post. 

4873. To what dispositions applicable — Generic 
distinguished from particular gifts.] — Goodlad 
v. Burnett, No. 4918, post . 

4374, .] — n e Slater, Slater v. 

Slater, No. 4865, ante . 

4875. .] — By his will testator gave T. 

an annuity of £400 per annum A “ all my furniture 
& household effects at present at A. Lodge.” He 
appointed his brother sole exor., A gave him all 
his residuary estate, A said : “ My books, family 
letters, & relics at present at A. Lodge to become 
the property of the said sole exor.” Testator 
after the date of the will bought a motor-car, 
which was at A. Lodge at the date of his death. 
The question was whether the motor-car passed 
under the gift of furniture A household effects “ at 
present at A. Lodge ” : — Held : no contrary 
intention within Wills Act, 1837 (c. 26), s. 24, was 
shown, the will spoke from the date of the death. 
A the motor-car passed under the bequest.— Be 
Ashburniiam, Gaby v. Ashburnham (1912), 107 
L. T. 601; 57 Sol. Jo. 28. 

Annotations: — Refd. lie Fortlogc, Ross v. Fortlago (1916), 

60 Sol. Jo. 527 ; lie White, White v. White, 11916] 1 Ck. 

172. Mentd. A.-G. v. Hodgson, [1922] 2 Oh. 429. 

4876. Excepting clauses.] — Testatrix de- 

vised all property, except that subject to the trusts 
of a specified settlement A not disposed of under 
the power therein contained. Subsequently she 
purchased other property, A settled it in substance 
on the same trusts : — Held : the after- purchased 
property was not within the exception, but passed 
by the will. 

Qu. : whether Wills Act, 1837 (c. 26), s. 24, 
applies to excepting clauses. — Hughes v. Jones 
(1863), 1 Hem. A M. 765 ; 2 New Hep. 417 ; 32 
L. J. Ch. 487 ; 9 L. T. 143 ; 11 W. B. 898 ; 71 
E. K. 335. 

4877. Specific gifts.]— itfc Orb, Dickinson 

v. Dickinson, No. 4870, ante. 

4878. .]■ — He Bridger, Brompton 

Hospital for Consumption v. Lewis, No. 4932, 
2 >o#t. 

4879. Property of married woman.] — Under 

a marriage settlement property was settled upon 
trust for the wife & her husband for life, A 
if there should be no children & the husband 
should die in the lifetime of the wife, both of which 
events happened, then after his death in trust for 
lier absolutely. Then followed a trust, in the event 
of the husband surviving the wife, giving her, 
subject to his life interest, a general power of 
appointment by will notwithstanding coverture, 

& subject thereto the trust funds were to go to 
her next of kin. The husband died in 1905 A 
the wife in 1908. By her will, dated in 1895, the 
wife, in exercise of the power & of all other powers, 
if any, thereunto enabling her, appointed that the 
trustees should after the death of her husband 
stand possessed of the property subject to the 
settlement for certain named persons, A, after 
making specific bequests, she gave her residue to 
her husband absolutely : — Held : the effect of 
Married Women’s Property Act, 1893 (c. 63), s. 3, 
was to make the will operate upon all that testatrix 


had at her death ; at her death, in the events 
which happened, the settled property was held 
upon trust for her A passed to the appointees as 
a specific disposition under her will .— Re James, 
Hole v . Bethune, [1010] 1 Ch. 157 ; 79 L. J. Ch. 
45 ; 101 L. T. 625. 

Particular cases.] — See Sub-sect. 1, C., post. 

B. TJ sc of Word “ Now .” 

See Wills Act, 1837 (c. 26), s. 24. 

4880. AH arrears now due.] — A.-G. v. Bury 
( 1701), 1 Eq. Cas. Abr. 201 ; 21 E. R. 989. 

4881. ‘‘Library now in custody of B.” — Books 
subsequently purchased & added to library.] — 
A. devises his library of books now in the custody 
of B. to a college, A afterwards buys more books, 
which he places in the same library, A gives £4,000 
more to increase their library ; the after-bought 
books shall pass. — All Souls College v . Cod- 
drington (1719), 1 P. Wms. 597 ; 24 E. R. 533. 

Annotation : — Refd. Christchurch (Dean A Chapter) v. 

Barrow (1767), Amb. 641. 

4882. Now “ live in,” “ occupy ” or “ reside ”— 
Subsequent devise of “ trust estates now vested 

in me.”] — Cole v. Scott, No. 4850, ante. 

4833. Lands belonging thereto now occu- 

pied by me.] — Testator, by his will made in 1854, 
devised to his wife “ all that my messuago of 
dwelling-house, with the buildings A lands belong- 
ing thereto, now occupied by me, situate at W., 
containing about twenty acres, together with the 
close of land called n., now occupied by W., as 
tenant thereof, to the use of my said wife, her 
heirs A assigns for ever ” ; A devised the residue 
of his real estate to trustees. Tn 1817 a railway 
separated part of a field from a farm belonging to 
testator, occupied by a tenant, A at the date of 
the will testator occupied a portion of the separated 
part as potato ground, the remainder of that part, 
called T., being still occupied by the tenant as 
part of his farm : but testator, before his death, 
took T. into his own occupation, A occupied it to 
his death in 1856. with the house A land admitted 
to form part of the devise to the wife. A closer 
approximation to the quantity of “ twenty acres ” 
was obtained by excluding T. : — Held : T. did 
not pass under the devise to the wife, the words 
“ now occupied by me ” being matter of descrip- 
tion of the property devised, A was not to be con- 
strued as speaking from the death, within Wills 
Act, 1837 (c. 26), s. 24. — Hutchinson v. Barrow 
(1861), 6 II. A N. 583 ; 30 L. J. Ex. 280 ; 4 L. T. 
554 ; 9 W. It. 538 ; 158 E. R. 210. 

4884. “ House I now live in.”] — Testatrix 

bequeathed a house under the description “ the 
house I now live in ” : — Held : this referred to the 
house as occupied by her at the time of the making 
of the will, A not to the house as occupied at the 
time of her death. — Williams v. Owen (1863), 2 
New Rep. 585 ; 9 L. T. 200. 

4385. “ Now reside.”] — Testator devised a 

messuage or dwelling-house, wherein D. G. “ now 
resides, with the stables or appurtenances thereto 
belonging A therewith occupied.” Between the 
date of his will A his death, testator purchased a 
garden, which he attached to the messuage : — • 
Held : the garden passed under the devise. — 
Re Midland Ry. Co., Re Otley A Ilkey Branch 
(1865), 34 Beav. 525 ; 6 New Rep. 244 ; 34 L. J. 


life .]— Though h\ general a will speaks 
from testator's death, it has effect 
during his life for the purpose of revoca- 
tion or extinguishment. — Hkwson v. 
Cakolin, 4 Ir. Jur. 214.— IR. 

o. Effect of subsetiuent conveyance of 
property.]- —P. made a will hequeath- 
ing his property to trustees upon certain 


trusts, subsequently he conveyed the 
Ham© property by deed to other trustees 
upon other trusts. On the death of 
I J . the trustees under the will renounced 
& administration cum testamento annexo 
was granted to pltf. In an action bv 
the administrator : — Held : the will 
did not take effect until the death of 


P., & the property passed to the trustees 
under the deed. — A dams v . Kxowxjlno 
(1900), 8 Nfld. L. It. 351.— NFLD. 

PART XVI. SECT. 15, SUB-SECT. 1. 

— B. 

d. “ Now in his possession” — 
Whether words of description 



Part XVI. — Construction. 


649 


Ch. 596 ; 12 L. T. 669 ; 11 Jur. N. S. 818 ; 13 
W. R. 851 ; 55 E. R. 738. 

Annotation* Con*d. Castle «. Fox (1871), L. R. 11 Eq. 

5i2. Reid. Miles v. Miles (1860), L. R. 1 Eq. 462 ; Re 

Portal & Lamb (1884), 27 Ch. D. 600. 

4886 . .] — Testator, who died on Dec. 

28, 1809, by his will dated Aug. 3, 1808, made the 
following bequest : “I give my leasehold house 
& premises called the Anchor Inn, where I now 
reside . . . unto my son.” Testator made a 
codicil to his will, dated Dec. 25, 1869, which did 
not mention this legacy. At the date of the will 
the Anchor Inn was in course of reconstruction, 
with the view of separating two rooms from the 
inn to be let to a tenant who was to occupy them 
as a shop. The alterations were completed be- 
tween the date of the will, & the death of testator, 
& at the latter date were occupied as a shop by a 
tenant of testator. Prior to & during the altera- 
tions the premises were occupied solely by testator, 
who continued up to the date of his death to 
reside in the inn which had been separated from 
the shop : — Held : as the shop was not leased by 
testator until after the date of his will, it was 
included in the terms of the bequest, & so passed 
to testator’s son. — Re Edwards, Rowland v. 
Edwards (1890), 63 L. T. 481. 

4887 . .] — By his will dated in 1885 

testator devised to his wife “ all that my freehold 
house & premises situate at O., & known as 
* Ankerwyke,’ & in which 1 now reside.” Testator 
died in 1901, & between the date of his will A his 
death he purchased two plots of adjoining land, 
one contiguous to his house & the other on the 
opposite side of the road, using them in connection 
with his house, & with another plot bought before 
the date of his will Held : (1) the expression 
“ <fc in which I now reside ” was a mere additional 


description of the property' & not a vital & essential 
part of the description having the effect of cutting 
down the generality of the earlier words, A what 
passed under the gift was the house <fc premises 
known as “ Ankerwyke ” at the date of testator’s 
death ; (2) on the facts, the devise included the 
plots bought subsequently to the date of the will. — 
Re Willis, Spencer v. Willis, [1911] 2 Ch. 563 ; 
81 L. J. Ch. 8 ; 105 L. T. 295 ; 55 Sol. Jo. 598. 

4888. Now in my own occupation.] — Tes- 

tator by his will made in Apr. 1873, devised a 
freehold cottage with all the land thereto belonging, 
described as “ now in my own occupation,” to two 
trustees upon trust for his wife during her life & 
after her death for his children. ... In Sept. 
1873, testator purchased two fields adjoining the 
cottage <fc occupied them with the cottage till liis 
death. In 1877 he made a codicil by whicli he 
substituted his wife & his two sons as trustees <fc 
exors. of his will, & confirmed his will in other 
respects : — Held : the two fields passed to the 
trustees with the cottage. — Re Champion, Dudley 
v. Champion, (1893J 1 Ch. 101 ; 62 L. J. Ch. 372; 
07 L. T. 694 ; 2 R. 162, C. A. 

Annotations : — Apld. lie Donald, Mooro v. Somerset (1909), 
63 Sol. Jo. 073 ; lie Willis, Spencer v. Willis, 11911] 2 Ch. 
663. Reid, lie Payer, Payer r. Payer, [1903] 1 Ch. 085; 
Re Fraser, Lowther v. Fraser, [1904] 1 Ch. 720 ; Re 
Smith, Prada r. Vandroy, [1910] l Ch. 623 ; Re Ilardy- 
inan, Teesdalo r. McClintock, [1926] 1 Ch, 287 ; Re 
Reeves, llocves v. Pawson, [1928] 1 Ch. 361. 

4889. “ Real estates whereof I am now seised ” 
— Subsequent devise of “ trust estates now vested 
in me. M ] — Cole v. Scott, No. 4856, ante. 

4890. Which I now possess — Shares — Subsequent 
increase.] — Testator, whilst on duty in the E. I. 
Co.’s service, by his will bequeathed as follows : 


“ To my brother S. all the shares which I now 
possess in the Union Bank in 0. & also all the 
interest ... & the money lodged there on de- 
posit ... & I leave & bequeath to W. B. all the 
money I possess in the co.’s funds, with whatever 
may be due thereon up to the day of my death, 
which is lodged with & under the management of 
the Govt, agents & Major S. . . . I leave & 
bequeath the shares I am possessed of in the A. 
bank to, etc., . . . & out of the money now in 
the A. bank in deposit, a sum equal to, etc.” 
Testator died in 1851. After the date of his will, 
& before hiB death, testator’s property was largely 
increased. The question arose whether the will 
was to be construed as having reference to its 
date, or to the death of testator : — Held : the will 
spoke from the death of testator, & everything of 
which testator was possessed passed by it. — 
Hepburn v. Skirving (1858), 32 L. T. O. S. 26 ; 
4 Jur. N. S. 651. 

Annotation: — Refd. Re Horton, Lloyd v. Hatchett, [1920] 

2 Ch. 1. 

4891. “ Any other property that I may now 
possess. M J — Testator made a gift of “ all my ready 
money, bank, &> other shares, freehold property, 

. . . & any other property that I may now pos- 
sess ” : — Held: personal estate acquired subse- 
quently to the date of the will passed by the 
bequest. — Wagstaff v. Wagstaff (1869), L. R. 8 
Eq. 229 ; 38 L. J. Ch. 528. 

Annotations : — Apld. Re Aehburnham, Gaby v. Asbburnham 

(1912). 107 L. T. 601. Refd. Re Smalley, Smalley v. 

Smalley (1883), 49 L. T. 662 ; Re Portal & Lamb (1884), 

27 Cb. D. 600 ; Re Horton, Lloyd v. Hatchett, [1920J 

2 Ch. 1. 

4892. Annuity “ now charged 99 on particular 
property — Words of indication only.] — Re Ord, 
Dickinson v. Dickinson, No. 4870, ante. 

4893. “ Now held by me 99 — Additional descrip- 
tion.] — Testator, who made his will in 1843 & died 
in 1872, devised all his copyhold hereditaments, 
being parcel of the manor of Lambeth, “ now held 
by me as a customary tenant of the said manor, 
or otherwise,” to trustees, upon trust to pay the 
rents, after the death of his wife, to his daughter 
for life, & after her death, in the events which 
had happened, to E. C. II., her heirs & assigns, 
according to the custom of the manor. The first 
deft, was her customary heir. At the date of his 
will testator was possessed of one undivided 
moiety of the copyholds for a customary estate 
in fee simple. In J 848 he became possessed of the 
other undivided moiety of the same copyholds, 

& held the entirety at the date of his death. In 
1873 the daughter, who was the customary heiress 
of testator, was admitted tenant of the entirety 
for her life, & in 1891 she enfranchised & sold 
part of the copyholds : — Held : apart from Wills 
Act, 1837 (c. 26), s. 21, the devise in testator's 
will operated to pass the entirety of the copyholds, 
parcel of the manor of Lambeth, to which testator 
was entitled at the time of his death ; & the same 
now belonged to the first deft., together with the 
trusts funds representing the proceeds of such of 
the copyholds as had been sold ; testator had not 
expressed a contrary intention within above sect., 
the expression “ now held by me ” being mere 
additional description of the property & not an 
essential part of the description, cutting down the 
earlier part of the devise . — Re Horton, Lloyd v. 
Hatchett, [1920] 2 Oh. 1 ; 89 L. J. Ch. 297 ; 
123 L. T. 262 ; 64 Sol. Jo. 425. 

Annotation : — Retd. Re Davies, Scourfleld v. Davies, [19251 

1 Ch. 042. 


Noone v. Lyons (1802), l W. & W. 
235. — AUS. 

•. Whether use of word “ now 


sufficient to oust effect of statute. ] — 
Hatton v. Bertram, 13 0. R. 766.— 

CAN. 


t. .]— Re Holden (1903), 23 

C. L. T. 52 ; 5 0. L. R. 156 ; 2 O. W. R. 
11.— CAN. 
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Wills. 


Sect 15. — Descriptions of property : Sub-sect. 1, C , 
(a) & (6).] 

Q. Application of Rule in Particular Cases. 

(a) Devise of Land . 

See Wills Act, 1837 (c. 26), s. 24, 

4894. Specific devise — Leaseholds — Subsequent 
renewal.] — Bequest of leasehold premises, “ & all 
my estate term & interest therein.” The interest, 
acquired under a subsequent renewal of the lease, 
does not pass. — Slattkr v. Noton (1809), 16 Ves. 
197 ; 33 E. R. 959. 

4895. * Reversion subsequently ac- 

quired.] Testator devised all his freehold estate 
at B., which he purchased of C., by a will dated 
before & republished by a codicil dated after Wills 
Act, 1837 (c. 26) ; but a small piece of land 
purchased with the estate by testator of C., k 
always held k mixed with it, was leasehold. After 
making the codicil testator purchased the fee of 
that small piece of land, k the leasehold interest 
was merged : — Held : (1) notwithstanding sect. 24 
of above Act, the codicil did not pass the after- 
acquired fee. 

(2) Suppose a man to have a brown horse k 
bequeath it, k then sell it k buy another brown 
horse, k die, does the horse of which he was 
possessed at the time of his death pass ? (Knight 
Bruce, V.-C.). — Emuss v. Smith (1818), 2 l)e G. 
k Sm. 722 ; 61 E. R. 323. 


tenances.” Between the date of his will & his 
death in 1866, he made several purchases of land 
contiguous to his Cleeve Court estate, <fc evidence 
was offered to show he considered these after- 
acquired lands to be part of that estate : — Held : 
the accretions to the property passed by the 
devise. — Castle v. Fox (1871), L. R. 11 Eq. 542 ; 
40 L. J. Ch. 302 ; 24 L. T. 536 ; 19 W. R. 
840. 

Annotations : — Distd. Tic Evans, Evans v. Powell, 11909] 

1 Ch. 781. Refd. Frith v. Cameron (1871), L. U. 12 

1G9. 

4902. “ My cottage & all my land at S.” 

Followed by residuary clause.] — Re Portal k 

Lamb, No. 4861, ante. 

4903. “ Which I have lately purchased ** — 

Purchase of garden.] — By a codicil, dated Aug. 24, 
1867, testator devised to A. in fee “ all those three 
freehold cottages k premises thereunto belonging, 
situated in Exeter-stroet aforesaid, adjoining the 
Crown k Anchor Inn, which 1 have lately pur- 
chased.” The three cottages answered this 
description at the time. In 1876 testator became 
possessed of a piece of garden ground, which he 
subsequently occupied with one of the three 
cottages. He died in 1883: — Held: the devise 
was limited by the descriptive words “ which 1 
have lately purchased ” ; k the garden ground did 
not pass to A. by Wills Act, 1837 (o. 26), s. 24. — 
Cave v. Harris (1887), 57 L. .T. Ch. 62 ; 36 W. It. 


Annotations As to (1) Distd. Mile* r. Miles (18GG), 3.3 
Beav. 191. N.F. Saxton v. Saxton (1879), 13 Ch. D. 359. 
As to (2) Expld. Castle r. Fox (1871). L. It. 11 Eq. 542. 
Generally, Consd. Weeding v. Weeding (1801), 1 John. 
& II. 424 . Refd. Bowen v. Barlow (1871), L. 11. 11 Eq. 
451; Frewen r. Frewen (1875), 10 Ch. App. 611, n. ; 
he Isaacs, Isaacs r. Iteginall, 11894] 3 Ch. 506 ; Re Pyle, 
Pyle v. Pyle, 11895] 1 Ch. 724. 

4896. — — — .] — Where testator has 

given certain leaseholds for all the residue of the 
terms for which same should be held by him at his 
death, k afterwards acquires the fee, such fee 
passes under Wills Act, 1837 (c. 26), s. 24. — 
Struthers v. Strothers (1857), 5 W. It. 809. 

Annotations Consd. Re Bussell, Bussell r. Chcll (1882), 
19 Ch. I). 132. Refd. Saxton r. Saxton (1879), 13 Ch. L). 


489L — ■ -.] — Testator, by will, dated 

in 1865, bequeathed to trustees house property 
held by him on lease, A: part of which he described 
as leasehold, upon trusts for the benefit of his 
wife for life, k after her death as she should 
appoint generally. He also made a residuary de- 
vise k bequest of realty k personalty. After 
the date of the will he purchased the reversion of 
the above leaseholds, & took a conveyance of the 
same to himself in fee : — Held : the freehold 
interest in the above property passed to the 
trustees in trust for the wife. — Cox v. Bennett 
( 1868). L. R. 6 Eq. 422. 

A nnotuli<ms Consd. Saxton v. Saxton (1879), 13 Ch. D. 

3o9. Refd. Castle v. Fox (1871), L. R. 11 Eq. 542. 

4898. — .]— Saxton v. Saxton, 

No. 5256, post. 

4899. Land in specified place— After- 

acquired lands in same place.] — York v. Brown 
(1844), cited in 7 Ch. 1). at p. 431. 

4900. — — — — .] — Re Ord, Dickinson v. 

Dickinson, No. 4870, ante . 

4901. “ Estate called Cleeve Court with 

appurtenances ”■ — Purchase of adjoining land.J 

1 < ‘stator by his will, dated 1861, devised his 
“ called Cleeve Court, with the appur- 


182 ; sub notn. Cave v. Harris, Harris v. Cave, 
57 L. T. 768. 

4904. Named house with land attached — 

Other houses afterwards added.] — Testator hv his 
will, dated in 1901, made the following devise to 
his wife for life, with remainder to his daughter : 

House k effects known as Cross Villa, situated 
in T.” At the date of his will he was possessed 
of half an acre of ground with a house upon it, 
the premises being known as Cross Villa. In 
1906 upon a part of the ground, which he separated 
from the rest by a hedge, he erected two semi- 
detached dwelling-houses which lie named Ash- 
grove Villas. He died in 1908. Upon a summons 
to determine the effect of the devise : — Held : 
it passed the whole of the property with all tins 
buildings thereon . — He Evans, Evans v. Powell, 
11909] 1 Ch. 784; 78 L. J. Ch. 441 ; 100 L. T. 
779. 

Annotation : - Apld. Rc Davies, ScomTield r. Davies, [19251 

J Ch. G12. 

4905. —With “ investments & moneys repre- 
senting proceeds of sale ” of part of land.] — By 

his will, dated Sept. 5, 1921, testator made the 
following disposition : “I devise all my estate 
known generally as the W. estate ... to which 
I have succeeded as tenant in tail under the will k 
codicils of J. S. (which entail 1 am about to bar) 
k also the investments k moneys representing the 
proceeds of sale of such parts of the said estate as 
have been sold ... to my wife in fee simple k 
absolutely.” Testator also gave his residuary 
estate upon trust to pay the income to his wife, 
until his son attained twenty-five, k then to the use 
of his son in fee simple k absolutely. Under the 
limitations of the will <fc codicils of his uncle 
J. N., who died in 1876, testator had, before the 
date of his w ill, became entitled as tenant in tail 
in possession to the W. estate & to the procoeds 
of sale of parts thereof winch had been sold & to 
the investments thereof which were standing in 


PART XVI. SECT. 15, SUB-SECT. 1. 
— C. (a). 

g. Specific devise— Land in specified 
place ■— A itcy-acfpi ired lands adjoining. I 
--Re Jluhy, Kepi, V LEITCH (1014), 33 

•i' * Id* JC. J I J 0 * p(» 


.}*• — ; — , . J —Testator l>y his 

will devised to his daughter “ the home- 
stead farm on which I reside,” & the 
residue of his real ostate to his wife for 
life. After the dato of tho will he 
acquired other real estate, including 


land known as lot A., upon which ho 
rosidod at tho tiino of his death 
Held : lot A. was not included in the 
dev iso to tho daughter. — Afek r. 
Estabuooks. 22 O. 1. T. 328 ; 2 N. B. 
Eq. Hop. 392.— CAN. 



Pakt XVI. — Construction. 


651 


the names of trustees of that will for the purposes 
of the Settled Land Acts. Testator died on 
Nov. 18, 1022, having disentailed the properties 
to which he was so entitled as aforesaid. Between 
the dates of liis will A death, testator entered into 
contracts for the sale of further parts of the W. 
estate, some of which were completed by testator 
in his lifetime A others were completed after Lis 
death by his exors. Upon a summons to deter- 
mine the effect of the devise : — Held : the will must 
be construed as speaking from the death of 
testator ; A, as the descript ion of the property 
comprised in the devise to testator’s widow was 
generic A capable of diminution or increase A no 
contrary intention appeared by the will within 
Wills Act, 1 837 (c. 2b), s. 24, the devise was effectual 
to pass the proceeds received in respect of the sales 
made after the date of the will as well as the 
proceeds received in respect of the sales made before 
that date . — Re Davies, Scourfield v. Davies, 
[1025] Ch. 642; 94 L. J. Oh. 337; 133 L. T. 
400 ; 09 Sol. Jo. 744. 

4906. General devise.] - Stokes v. Salomons, 
No. 5439, post. 

4907. Use of word “ estate.”j — O’Toole 

?\ Browne, No. 4852, ante. 

4908. .] — Testator, by his will dated in 

1841, devised all the freehold property of or to 
which “ 1 am seised or entitled in fee simple ” to 
certain uses in strict settlement. In another part 
of liis will he devised all his copyhold A leasehold 
property of or to udiieh “ I am or at the time of 
my death shall be possessed or entitled ” to trustees 
upon trusts to correspond with the limita- 
tions expressed concerning his freehold estates. 
Between the date of his will A liis death testator 
acquired the fee simple in certain freehold estates : 
-—Held : the after-acquired freeholds passed by 
the will, A the fact that in the subsequent clause, 
speaking of another class of property, he expressly 
included after-acquired property of that class, did 
not affect the construction which, under Wills Act, 
1837 (c. 26), must be placed upon the previous 
clause as to the freeholds. — L ilford (Lord) v. 
Keck (1862), 30 Beav. 300; 10 W. R. 240 ; 51 
L. B. 901. 

Annotation : — Consd. Castle r. Fox (1871), L. R. 11 Eq. 512. 

4909. — Testator, by his will, made in 
IS JO, gave, devised, A bequeathed as follows; 

1 give A devise to my dear wife E. all my part, 
share, estate, or interest of A in the dwelling-house 
or tenement, A likewise the several closes or 
parcels of land hereinafter mentioned ” (describing 
them) “ A 1 also give A bequeath all my goods A 
chattels, freeholds, dwelling-house, or tenement 
heretofore mentioned unto my said wife E. for 
her use A interest during the term of her natural 
life ; A after her decease 1 give A devise all 
my property, real A personal, unto my heir or 
heirs, to be equally divided among them, A as 
joint heirs of this my above-mentioned property.” 
Subsequently to the date of his will testator 
acquired land by devise : — Held : the after- 
acquired property passed by the will, A testator’s 
widow took a life estate in it. — J epson v. Key 
( 1804), 2 H. A C. 873 ; 3 New Rep. 57S ; 10 L. T. 
68 ; 10 Jur. N. 8. 392 ; 12 W. li. 621 ; 159 E. R, 
362. 


4910. .] — In the absence of a contrary 

intention you are to read a general gift of real estate 
as being equivalent to “ all the real estate which 

1 shall be entitled to at the time of my death ” 
(Jessel, M.R.). — Lysaght v. Edwards (1876), 

2 Ch. D. 499 ; 45 L. J. Ch. 554 ; 34 L. T. 787 ; 24 
W. R. 778. 

Annotations : — Refd. Re Thomas, Thomas v. Howell (1886), 
34 Oh. D. 166 ; Rodger v. Harrison, [1893] 1 Q. B. 161 ; 
Re Marlay, Rutland v. Bury, [1915] 2 Ch. 264. Mentd. 
He Colling (1886), 32 Ch. D. 333 ; Leppington v. Freeman 
(1891), 65 L. T. 145 ; Plews v. Samuel, [1904] 1 Ch. 464 ; 
St. Thomas' Hospital (Governors) v. Richardson (1909), 
101 L. T. 771 ; Allen v. Inland Revenue Oomrs. (1914), 
83 L. J. K. B. 649 ; Dale v. Hatfield Chase Corpn., 
11922] 2 K. B. 282. 

4911. — -.] — Where a will gives an unqualified 
bequest of land, making no reference to the time 
at which it is to operate, the gift takes effect 
a morte lestaiorisy except whore that date would 
disturb any of the provisions already made in the 
will, or where the testator has clearly indicated 
that he did not intend it to operate until a later 
period. — H amilton v. Ritchie, [1894] A. C. 310. 

(b) Gift of Stocks or Shares. 

See Wills Act, 1837 (c. 26), s. 24. 

4912. Gift of specific amount — “ Or so much as 
should be standing in her name at her death ” — 
Increase between will & death.] — IIoth am v. 

Sutton, No. 5740, post. 

4913. Sale & repurchase of similar stock.] — 

Testator being at the time possessed of £1,000 
guaranteed stock in the N. B. Railway, bequeathed 
to A. “ my one thousand N. B. Railway preference 
shares.” After his will he sold his N. B. guaranteed 
stock, A died possessed of shares A stock in the 
N. B. Railway, acquired by several successive 
purchases, exceeding the amount bequeathed to 
A. : — Held : the bequest being a specific thing, 
which had been adeemed, A was not in testators 
possession at the time of his death, a “ contrary 
intention,” so as to exclude the operation of Wills 
Act, 1837 (o. 26), s. 24, sufficiently appeared upon 
the will. 

Suppose a man to have, at the date of his will, 
a picture of the Holy Family by some inferior 
artist, A to give by his will ” my Holy Family.” 
He afterwards disposes of this picture A subse- 
quently acquires, by purchase or gift, a very much 
better one on the same subject, painted by an 
eminent artist. Would it not be a monstrous 
construction to hold that the picture existing in 
testator’s possession at the time of his death would 
pass ? Where there is a clearly indicated intention 
upon the face of the will to give the single specitic 
thing, A nothing else, it would be a very narrow 
construction of the words of sect-. 24 to hold that 
you must sweep in everything to which the words 
might be held to apply, without the slightest 
reference to the state of things existing at the date 
of the will (Page Wood, V.-C.). — Re Gibson, 
Mathews v. Foulsham (1866), L. R. 2 Eq. 669 ; 

35 L. J. Ch. 596 ; 14 W. R. 818. 

Annotations : — Distd. Morrice r. Aylmer (1875), L. R. 7 
H. L. 717. Apld. He Clifford, Mallam v. Me Fie, [1912] 

1 Ch. 29. Refd. Langdale v. Briggs (1873), 28 L. T. 467. 

4914. “ Four per cent, bank annuities New 
bank annuities created after will.J — Testator by his 


- — .] — He HlTNUKUFOllD’tt 
2, 6 lr. Jur. 29. — IR. 

l. — . ]— Strevens v. Ba yle y, 

8 1. C. L. R. 410.— IR. 

m. “ The same real 

estates .”] — Fuller v. Taylor, 15 N. Z. 

L. R. 229.— N.Z. 

n. . ] — Testator by his will 


devised certain land & later sold it 
under agreement of sale. The deviso 
was held to operate so as to give the 
devisee testator’s rights hi the land 
.Sc under the agreement at the time of 
his death, including the balance of 
purchase -monoys thon unpaid . — He 
Church (Alta.), [1923] 1 D. L. It. 203 ; 
[1922] 3 W. W. R. 1207. — CAN. 


PART XVI. SECT. 15, SUB-SECT. 1. 

o. All else of which I die 
] — The will, after disposing 
of portions of testatrix’s property, 
contained tho following bequest : “ 1 
bequeath to my dear Imsband, G. L., 
for use during his lifo, all else of which 
I die possessed, namely, tho dwelling- 
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Sect. 3 5. — Descriptions of property : Sub -sect. 1 , C. 

(b) & 

will gave to his son a legacy of £20,000 in “ the 
joint stock of the 4 per cent, bank annuities, 
transferable at the Bank of England, commonly 
called 4 per cent, bank annuities ” : the only 
4 per cent, bank annuities existing at the date of his 
will were reduced to 3£ per cents. ; afterwards, <fc 
before his death, a new stock of 4 per cent, hank 
annuities was created : the will speaks at testator’s 
death, <& the son is entitled to the sum of £20,000 
in the then existing 4 per cent, bank annuities. — 
Sheffield v. Coventry (Earl) (1833), 2 Russ. & 
M. 317 ; 39 E. R. 415. 

Annotation : — Refd. Powys v. Mansfield (1836), fi Sim. 528. 

4915. “ All property I possess In the public 

funds.”] — Testator willed that his wife should 
receive the interest of “ all the property I possess 
in the public funds, for her life ” : — Held : the wife 
was entitled to receive the income of all the pro- 
perty which testator had in the funds at the date 
of his will, A: in its then state of investment, 
notwithstanding it consisted of long annuities. — 
Cockran V. Cockran (1844), 14 Sim. 218; 4 

L. T. O. S. 49 ; 8 Jur. 079 ; 00 E. R. 353. 

Annotations :■ — ■ Refd. Lanpdale r. Brigrjfs (1856), 8 Do G. M. 

& G. 391 ; Re Horton, Lloyd r. Hatchett. [1920] 2 Ch. 1. 

4916. “ All my stock.”] — Douglas v. Douglas, 
No. 4857, ante. 

4917. “ All my stock which I have purchased.” 1 

Douglas r. Douglas, No. 4857, ante . 

4918. “ My new three & a quarter per cent, 
annuities.”]— (1) Wills Act, 1837 (c. 20), s. 24, 
that every will shall be construed with reference 
to the personal estate comprised in it, to speak 
& take effect as if it had been executed immediately 
before the death of testator, “ unless a contrary 
intention shall appear by the will,” illustrated : 
If I refer to a particular thing, c.g., a ring or a 
horse, bequeath it as “ my ring ” or “ my horse,” 
semble : the “ contrary intention,” to which 
sect. 24 refers, appears by the will, & the will 
speaks from the date of its execution ; but when 
a bequest is of that which is generic, of that which 
may be increased or diminished, the Act requires 
something more on the face of the will, for the 
purpose of indicating such “ contrary intention,” 
than the mere circumstance that the subject of the 
bequest is designated by the pronoun ‘ my.’ ” 
Testatrix, in 1850, bequeathed thus : “I give 
my new 3J per cent, annuities ” : — Held : the 
bequest comprised all the new 31 per cents, which 
she had at her death. 

(2) Testatrix gave to trustees £1,500 & certain 
Danish bonds, which she described thus : ” My 
four Danish bonds, one of them for the sum of 
£485, another of them for the sum of £1,004, 
another of them for the sum of £1,315, & the other 
of them for the sum of £710, making in the whole, 
together with the said sum of £1,500, the sum 
of £5,020.” She had not any Danish bonds for 
the specified amounts, but she had a mass of Danish 


bonds which, before making her will, she had 
received in exchange for other Danish bonds 
bequeathed to her by her husband, comprising 
four lots purchased by him at four several periods, 
for sums corresponding with those specified in 
the bequest : — Held : it appearing that none of 
such bonds had been sold by testatrix, the bequest 
was a specific bequest of so much of her Danish 
bonds as was received by her in exchange for the 
bonds purchased by her husband with the specified 
sums. — Goodlad v. Burnett (1855), 1 K. & J. 
341 ; 09 E. R. 489. 

A nnotations : — A s to ( 1 ) Apld. Williams v. Owen (1863), 
2 New Rep. 585; Castle v. Fox (1871), L. R. 11 Eq. 
542. Consd. Bothamley v. Sherson (1875), L. It. 20 Eq. 
304. Apld. Re Portal & Lamb (1884), 27 Ch. D. 600; 
lie Slater, Slater v. Slater, [1906] 2 Cb. 480 ; Re Gillins, 
Inglis v. Gillins, [1909] 1 Ch. 345 ; Re Clifford, Mallam v. 
MoFie, [1912] 1 Ch. 29. Consd. Re Sikes, Moxon v. 
Crossley, [1927] 1 Ch. 364. 

4919 . ” All money In public funds ” — Instruc- 
tion to broker to purchase funds — Contract of 
purchase after death of testator.] — Testator be- 
queathed, specifically, all the money in the public 
funds ” which he might be possessed of or entitled 
to at the time of his decease.” He subsequently 
directed his country brokers to invest £5,000 in 
consols. They debited his account with the 
amount, 6z sent instructions to tlieir broker to 
make the purchase, but no contract was entered 
into by the broker until five hours after testator’s 
death ; — Held : the additional stock did not pass 
by the specific bequest, but fell into the residue. — 
Thomas v. Thomas (1859), 27 Beav. 537 ; 29 
D. J. Ch. 281 ; 1 L. T. 208 ; 5 Jur. N. 8. 1237 ; 8 
W. R. 71 ; 54 E. R. 212. 

4920 . ” My shares In the Great Western Rail- 
way.”] — Trtnder v. Trinder, No. 5464, post. 

4921 . Money invested in Lambeth Waterworks 
Company — Acquisition by Metropolitan Water 
Board — Compensation by Issue of stock .]— Re 
Slater, Slater v . Slater, No. 4805, ante. 

4922 . Gift of shares — Original shares sub- 
divided .] — Re Gillins, Inglis v. Gillins, No. 4803, 
ante. 

4923. .] — Specific bequest of 44 twenty- 

three of the shares belonging to me in ” co. A. 

At- the date of his will testator held one hundred 
four original £80 shares. At his death he held 
four hundred & sixteen new £20 shares, each 
original £80 share having been sub-divided into 
four new £20 shares : — Held : as the bequest was 
a definite specific bequest of a thing that could 
neither be increased nor diminished by events 
subsequent to the will, there was a sufficient 
contrary intention on the face of tho will to 
exclude Wills Act, 1837 (c. 20), s. 24, & the bequest 
referred to the £80 shares existing at the date of 
the will. — Re Clifford, Mallam v. McFie, [1912] 
1 Ch. 29 ; 81 L. J. Ch. 220 ; 100 L. T. 14 ; 28 
T. L. R. 57 ; 50 Sol. Jo. 91. 

Annotations: — Apld. Re Kuypers, Kuypers v. Kuypers, 
[1925] 1 Ch. 244 : He Sikes, Moxon v. Crosalcy (1926), 
136 L. T. 660. Consd. IU Bancroft, Bancroft v. Bancroft, 
[1928] 1 Ch. 577. 


house & premises No. 5 youth street, 
furniture, silver, books. . . . Also for 
my husband for life I leave all dividends 
& proceeds of tho remainder of my 
estate, to continue as at present in- 
vested, or altered only with the consent 
of both exors.” : — Held ; this bequest 
carried the portion of the estate of her 
father to which testatrix became 
entitled In her lifetime, utter tbe date 
of the making of her will. — Re Lawson, 
Jordan v. Fairie, 25 N. S. It. 454.— 
CAN. 

p. Request of shares in specified 
company— Company subsequently amal- 
gamating with another — Effect of.]— Re 


Warren (1922), 52 O. L. It. 127. 
CAN. 

q. Mu shares in different securi- 
ties."]— A testatrix made a bequest of 

my shares in different securities " : — 
Held : testatrix’s interest, as one of the 
next-of-kin of deceased intestate, in 
certain Hhures & stock, which formed 
part of the unad ministered estate of 
intestate, did not pass undor the 
bequest. — lie Holmes, Vili.ikrs v. 
Holmes, [1917] 1 I. It. 165.— IR. 

r. “ All the shares in any company 
I have that arc aftsoluUly my own." J — 
Tostatrlx bequeathed to her niece E. B. 


“ all tbe shares in any co. 1 have that 
aro absolutely my own,” & specifically 
named certain shares, but was possessed 
of others which she did not name. 
Sho subsequently became entitled 
absolutely as survivor to other shares 
which had stood in the joint namos of 
herself & her sister, on the death of the 
latter : — Held : the enumeration of 
certain shares In the will did not cut 
down the previous bequest ; & E. B. 
undor the bequest was entitled only 
to the shares testatrix was possessed 
of at tho date of the oxocution of the 
will. — B lake v. Blake, [1U23J 1 I. K. 
88.— IR. 
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( c ) Other Cases . 

See Wills Act, 1837 (c. 26), s. 24. 

4924. “ All goods brought into his house ” — 
Bequest by wife to husband.] — Dormer v . Sarum 
(Bp.) (1711), 2 Eq. Cas. Abr. 322 ; 22 E. R. 274. 

4925. “All my pictures 99 — - After-acquired 
pictures.] — Bequests of all his pictures, etc., they 
being a good collection ; after-purchased pictures 
shall pass. — Christchurch (Dean & Chapter) v. 
Barrow (1767), Amb. 641 ; 27 E. R. 415. 

4926. Release of debts.] — Testator gave to his 
son “ all sum & sums of money due to me from him, 
on bond or bonds or any other security.” The 
son was indebted to testator by bond at the date 
of the will, & afterwards became indebted to him 
by another bond. The bequest does not include 
the subsequent bond. — Smallman v. Goolden 
(1787), 1 Cox, Ex. Cas. 329 ; 29 E. It. 1189. 

Annotations : — Folld. Sidney v. Sidney (1873), L. 11. 17 Eq. 

05. Distd. Everett v. Everett (1877), 7 Ch. D. 428. 

Refd. Bothamlcy v. Sherson (1875), 23 W. R. 818. 

4927. “ Money laid out by me in improve- 

ments ” — Provision for exoneration.] — Douglas 
v. Douglas, No. 4857, ante. 

4928. “ & all other moneys due from me.”] 

— Everett v. Everett, No. 4853, ante. 

4929. “ My brown horse ” — New brown horse 
purchased in place of old.] — Emuss v . Smith, No. 
4895, ante. 

4930. Gift of leaseholds & share of partnership — 
Partnership extended to other premises.] — Testator, 
by his will, gave to his son certain leasehold 
premises, describing them, A his share & interest 
of A in certain partnership stock-in-trade carried 
on at the said p remises. After the date of his 
will testator obtained a lease of other premises, 
at which a portion of the said partnership business 
was subsequently carried on, the rent, outgoings, 
etc., being paid out of the partnership assets : — 
Held : the share A interest of testator, both in 
the houses A stock-in-trade belonging to testator 
at the date of his will, A those obtained subse- 
quently, passed to his son, the legatee. — Re 
Robson’s Trust (I860), 4 L. T. 49 ; 9 W. It. 191. 

4931. Bequest of share In partnership — Whole 
interest acquired.] — Testator, \V., by a will, dated 
in 1857, after reciting that he was carrying on 
business as an iron manufacturer in partnership 
with his two brothers, bequeathed all his share A 
interest of A in the partnership business, A of A 
in the real A personal estate employed or invested 
therein, A of A in the partnership debts, securities, 
A moneys to which be might be entitled at his 
decease, to trustees, upon trust to continue the 
business during his wife’s life, A to pay to her a 
sum equal to half the amount drawn out by the 
two other partners. The wife had a discretion 
to discontinue the business, A in case the business 
should be discontinued testator directed the 
trustees to get in the share t hen appertaining to 
his estate in “ the said co-partnership trade or 
business,” A, after making good to the wife ” one 
full third share of the profits,” invest the same, 
A pay the income to his wife for life. After the 
death of the wife, he directed the trustees out of 
the profits of his said share A interest in the 
business, if continued, A out of the trust fund, 


if the business should have been discontinued, to 
pay certain pecuniary legacies, & subject thereto 
to hold the fund in trust for A. Testator died in 
3881. After the date of the will, he acquired the 
shares of his two brothers in the partnership A 
carried on the business still under the firm of 
“ Russell Brothers,” as sole owner, until his 
death. A. died in testator’s lifetime. The widow 
had not discontinued the business : — Held : the 
will operated upon the whole of testator’s interest 
in the business at his death, A the widow took the 
whole of the income for her life . — Re Russell, 
Russell v. Ciikll (1882), 19 Ch. D. 432; 51 
L. .T. Ch. 401 ; 46 L. T. 336 ; 30 W. R. 454. 

4932. “ As may by law be given for charitable 

purposes **■ — Death after Mortmain & Charitable 
Uses Act, 1891 (c. 73)— Will before Act.]— 

Testator, by his will made before the passing of 
above Act, bequeathed the residue of his estate 
to trustees in trust to pay the income thereof to 
his wife for her life, A from A after her decease in 
t rust to pay “ such part of his residuary trust 
estate which may by law be given for charitable 
purposes ” to the Brompton Hospital ; A as to 
the remainder of the said residuary trust estate, 
upon tmst for E. absolutely. Testator died after 
the passing of the Act : — Held : the Act applied, 
A as the will did not show any intention on the 
part of testator to confine the gift to the hospital 
to such part of the residue as could by the law as 
it stood at the date of the will be given for chari- 
table purposes, the hospital was entitled to all 
the residue, real as well as personal. 

But, having regard to Wills Act, 1837 (c. 26), 
s. 24, I am of opinion that the true meaning A 
effect of the words used is to pass all property of 
testator at the time of his death which could by 
law be given for charitable purposes. This is in 
accordance with the decisions on specific gifts. 
If the words describe a particular property which 
testator had at the date of his will, that A that 
alone will pass (Davey, L.J .). — Re Bridger, 
Brompton Hospital for Consumption v. Lewis, 
{1894] 1 Ch. 297 ; 63 L. J. Ch. 186 ; 70 L. T. 204 ; 
12 W. R. 179 ; 10 T. L. R. 153 ; 38 Sol. Jo. Ill ; 
7 R. 78, C. A. 

Annotations: — Consd. Re Harris, Harris v. Harris, [1912] 

2 Ch. 241. Refd. Re Hume, Forbes v. Hume, [1895] 

1 Ch. 422 ; Rc Raver, Rayer v. Itayer, [1903] 1 Ch. 

085 ; Re Turnbull, Skipper v. Wade, f 1 905 J I Ch. 726 ; 

Rc Groos, Groos v. Groos, [1915] 1 Ch. 572 ; Jn the Estate 

of Yates, [J919] P. 93 ; Re Bennett, Gibson v. A.-G., 

[1920] 1 Ch. 305. 

4933. Gift of income of freehold property — Land 
occupied by testator in connection therewith — At 
date of death.] — Testator who had purchased two 
adjoining freehold houses, known as Broad Green 
Lodge A The Cedars respectively, each having a 
garden A piece of meadow land in the rear, A had 
occupied until his death Broad Green Lodge with 
the garden A meadow land at the rear A also the 
piece of meadow land at the rear of The Cedars, 
A had let The Cedars with its garden, but without 
the piece of meadow land, at the rear, to a tenant 
for twenty-one years, by his will made prior to 
the lease by him of The Cedars devised {inter 
alia), his two freehold houses to trustees upon 
trust as to his “ residence known as Broad Green 


PART XVI. SECT. 15, SUB-SECT. 1. 

— C. (o). 

t. “ All my estate real <€* personal.*’] 
— Testator devised all his estate, real 
& personal, to his wife. He was the 
lessee, with a rigrht of purchase, of 
certain lands on which he afterwards 
paid the balance of the purchase- 
money & obtained a conveyance 
thereof — Held : the subsequent, ac- 


quisition of the foe was not a revoca- 
tion of the devise, & the widow was 
beneficially entitled to the land so 
purchased ; but the lo^al estate theroiu 
nod passed to the hoirs-at-law. — 
Sinclair v. Brown, 17 Gr. 333.— 
CAN. 

a. “ My stock-in-trade cf* debts ac- 
cruing therefrom .”] — Bequest “ of my 
stock-in-trade & debts accruing: there- 


from ’* : — Held : to pass the stock-in- 
trade & trade debts existing: at testa- 
tor’s death. — Ferguson v. Ferguson 
(1872), 6 I. It. Eq. 199.— IR. 

b. Request of annuity to servant.] 
— Testator directed “ my said yearly 
rents & proQts to be applied in payment 
of my debts, stamp duties, costs Sc 
expenses of administration of my 
property, & after payment of same to 
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Sect. 15 . — Descriptions of property : Sub-sect. 1, C. 
(c) ; sub-sect. 2, A. &' Ft. j 

Lodge ” for the residence of his wife for life, A 
at her death for sale, with a direction that the 
proceeds should form part of his residuary estate, 
which he divided amongst Ids children ; A after 
the death of his wife, testator gave to one of his 
daughters the income to arise from his “ freehold 
property known as The Cedars.” Upon a sum- 
mons taken out by the trustees of the will for the 
determination of the question whether the piece 
of meadow land at the rear of The Cedars was, 
upon the true construction of the will, included 
in the gift of the income of The Cedars in favour 
of the daughter, or whether such piece of meadow 
land became, upon the death of testator’s widow, 
subject to the trusts declared as to Broad Green 
Lodge : — Held : the will, as to the property com- 
prised in it , must speak from the date of testator’s 
death, at which time the piece of meadow land 
was occupied by him as part of the Broad Green 
Lodge property, A the gift of the income of his 
property known as The Cedars comprised the 
premises let by him as The Cedars, but not the 
piece of meadow land at the rear, which formed 
part of testator’s residuary estate. — He Potter, 
Stevens v. Potter (1900), 83 L. T. 405. 

4934. Provision for debts on chapels— Debts sub- 
sequently incurred.] — Testator bequeathed his 
residuary estate to trustees “ upon trust for the 
Glamorganshire Welsh Union Northern District 
of Welsh Congregationalists ... to be applied 
towards the liquidation of the debts of such of 
the Welsh Congregational chapels within the area 
hitherto covered by them as they shall, in con- 
junction with my trustees, think most deserving 
of assistance ” : — Held : the application of the 
residuary estate was not limited to debts due at 
testator’s death on chapels existing at the death, 
but extended to debts A liabilities on chapels 
within the prescribed area, whether such debts 
A liabilities were incurred, or the chapels built, 
before or after testator’s death. — He Williams, 
James v. Williams 11910), 20 T. L. R. 307. 

4935. Express provision for replacement — After 
specific bequest of stock & ground rents .]— He 
Alexander, Bathurst v. Greenwood, 11910] 
W. N. 94, C. A. 

4936. “My piano.”] — He Sikes, Moxon r. 
Crossley, No. 4809, ante. 


Sub-sect. 2. — Accessories follow Principal 

Gift. 

A. Devise of Land . 

4937. Growing crops — Specific gift of farm stock 
& movables.] — Where one devised a farm in his 
own occupation to his mother for life, remainder 
to G. in tail, A also devised to his mother “ all his 
goods A chattels, stock of his farm, bonds, etc,, A 
all other his movables whatsoever ” A made her 
extrix. : — Held : growing corn which was not 
reaped till after the death of testator A of his 
mother, who died soon after him, passed to her 


representative & not to G., the devisee of the land. 
— Cox r. Godsalve (1699), 0 East*, 604, n. ; 102 
E. R. 1420. 

Annotations: — Apld. West v. Moore (1807), 8 East, 339. 
Consd. Valsey r. Reynolds (1828), 5 Russ. 12. Apld. lie 
Roobo, Evans v. Williamson (1880), 17 Cli. D. 890. 

Emblements.] — See Agriculture, Vol. II., 

p. 59, Nos. 331,332. 

Trees & timber.]— Agriculture, Vol. 

II., p. 90, Nos. 714, 715. 

4938. Tithes — Devise of land in place where no 
land owned — Testator entitled to tithes only.] — 

One has no land in A., but has tithes there, & 
devises all his land in A. : the tithes as they are 
issuing out of the land A part* of the profits 
thereof shall pass. — A shton v. Ashton (1735), 
3 P. Wms. 384 ; Oas. temp. Talbot, 152 ; 2 Eq. 
Oas. Abr. 558 ; 24 E. R, 1111, L. 0. 

Annotations : — Mentd. Purse v. Snubltn (1738), West temp. 
Hard. 470 ; Jeffreys v. Jeffreys (1743), 3 Atk. 120 ; 
Avelyn r. Ward (1750), 1 Ves, Sen. 420 ; Slcech v. Thor- 
ington (1754), 2 Vcb. Sen. 580 ; Humbling i\ Lister (1761), 
Amh. 401 ; Ashburner v. Macquire (1786), 2 Bro. C. C. 
108 ; Wilson r. Brownsmlth (1803), 9 Ves. 180 : Hill r. 
Hill (1865). 12 L. T. 797 ; Page v. Young (1875), L. R. 
19 Eq. 501. 

4939. Brewery plant — Devise of leasehold 

brewery.] — Devise of freehold A copyhold estate. 
Part consisted of a brewhouse A malthouso, which 
was in lease, together with the plant A ut ensils - 
Held : the plant- passed.— Wood v. Gaynon 
(1701), Amb. 395 ; 27 E. R. 203. 

Annotations : -Mentd. Powys v. Blograve (1854), 1 Dr CL M. 
ft CL 448 ; Barnes r. Dowling (1881), 44 L. T. 809. 

4940. Messuage & appurtenances — Adjoining 
land.] — Testator, having four sons, A., L5., ('., A 
D., devised to his sons B., A D., “ all those 
my five freehold messuages, tenements, dwell ing- 
houses A premises, with their appurtenances, at 
R., in the occupation of J. P. or his under-tenants 
to hold them, their heirs A assigns for ever, as 
tenants in common.” The property in the 
occupation of ,T. P. at the time of the making of 
the will, A of testator’s death, consisted of live 
cottages A about three acres of meadow’ land 
adjoining : — Held : t he land passed to B., 0., 

A D., as well as the cottages. — Doe d. Hemming 
t\ Willetts (1849), 7 C. B. 709; is L. .1, V. P. 
240 ; 137 E. R. 280. 

4941. .] — Testator devised to a 

younger son, as follows : “Ail that my messuage 
or dwelling-house A premises, with the piece of 
land thereto adjoining in T., with their respective 
appurtenances.” Upon a special case, it was 
stated, that, when the testator first became 
possessed of the property, forty years ago, there 
W’as no fence to part the garden (No. 500 on the 
plan) from the land, A the parts numbered 507 
A 508 formed one field, which was then called 
“ The five acres ” ; that, about thirty years ago, 
he planted across it a fence, A after that called 
507 “ The Pear Tree Piece,” A 508 “ The 

Second Grass Piece ” ; that the other pieces were 
in like manner separated by fences, but there w r as 
a communication with all of them by means of 
gates ; that the turnpike-road which separated 
573 A 574 was made by the trustees under an 
Act of Parliament some time after testator had 


pay 4*30 a year, to my servant, A. for 
Ills life ” : — Held : the annuities} com- 
menced at the death of testator. — 
v. M‘Cai;hlani> (1873), 22 
W T . R. 145.— IR. 

c. "All the rest, residue & remain - 
der of my property."] - Where the terms 
of a will were : “ l leave & bequeath 
all the rest, residue, & remainder of 
my property in houses, lands, goods, 
chattels, & effects, of what kind or 
nature soever within this Isle or else- 


u here, unto my beloved wife,” & the 
question was raised whether lands 
purchased by testator after the execu- 
tion of the will passed by the general 
devise of land : — Held : they cud not 
so pass in the absence of a codicil or 
other evidence of Intention. — R onald 
r. Hoott (1824), Bluett, 53.—!. of M. 

d. Devise of “ my dwelling-house ," 
etc. — Change of residence of testator after 
date of vnil.y--Itc Georg ktti’m Will, 
v. Georgktti, 18 N. Z. 


L. Jt. 8 19. — N.Z. 

PART XVI. SECT. 15, SUB-SECT. 2. 

— A. 

e. Devise of freehold land— Whether 
lease of an estate for lives included.] — 
Alexander v . Godlky, 6 I. C. L. U. 
445 ; 9 lr. Jur. 229. — IH. 

f. Implied power of sale of land 
where treated by testator as a business 
asset.] — A devise of “ my newspaper 
businesses which faro to include the 
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become possessed of the property, the land being 
purchased by them of testator for that purpose ; 
A that testator used to call the different pieces 
“ grounds ” : — Held : the devise was not con- 
fined to “ The Pear Tree Piece,” but included the 
other contiguous closes up to the turnpike-road. 
Qu. : whether it did not also include the piece 
beyond the turnpike-road. 

Then comes the question now in controversy 
between them — what is the meaning of the words 
“ with the piece of land thereto adjoining ? ” In 
construing these words, we are to apply them to 
the description A situation of the property at the 
date of the will, A, if possible, to give them, when 
so applied, their primary meaning (Cock burn, 
C.J.).— Josh v. Josh (1858), 5 0. B. N. S. 454; 
28 L. J. C. P. 100 ; 5 Jur. N. 8. 225 ; 7 W. R. 
122; 141 E. It. 185. 

4942. .] — Castle v. Fox, No. 4901, 

ante. 

4943. Rentcharges.] — Where by the conveyance 
to a purchaser in fee of freehold property ceitain 
outstanding rentcharges were conveyed to a 
trustee in trust for the purchaser, his heirs, A 
assigns, the fee being conveyed to the purchaser 
to uses to bar dower, A after’ wards the purchaser 
specifically devised the property, but without 
mention of the rentcharges Held : the property 
was devised free from the rentcharges. — V allance 
r. Vallance (1803), 2 New Rep. 229. 

Creation of easement— Devise by common owner.] 

See Easements, Vol. XIX., pp. 51, 52, Nos. 

4944. Benefit of restrictive covenant — Exercise 
of power of appointment.] — About 1870 a con- 
siderable building property called “ The B. 
Estate,” belonging to G. I), in fee simple, was in 
course of development on building agreements 
entitling the builders to leases, with an option of 
purchasing the fee simple, A in 1870 S. B. held 
one of the leases A options in respect- of land A a 
workshop called 14, Wharf Road. G. I), died in 
1882, having devised the B. Estate to E. 1). A 
F. F., their heirs A assignees, on trust to pay the 
rents to E. 1). for life, A after her death to stand 
seised upon trust for such persons as she should 
by will appoint, A in default of appointment in 
trust for her right heirs. Soon after G. TVs 
death S. B. exercised his option. A- E. D. A F. F. 
conveyed 14, Wharf Road, to him in fee, subject 
to restrictive covenants (therein contained) by 
him with E. P. A F. F., their heirs A assigns, to 
the intent that the covenants might for ever 
thereafter run with the hereditaments thereby 
granted, that- S. B. A all persons deriving title 
under him would not, without the written consent 
of E. I). A F. F., their heirs or assigns, or the 
persons deriving title under them or either of 
them, (1) carry on or permit to be earned on on 
the premises conveyed any trade or business 
except that of a builder or coal merchant ; A 
(2) would not do or permit on the premises any 
act, matter or tiling whatsoever which might be 
a nuisance, annoyance or disturbance to E. D. A 
E. F., or the persons deriving title under them or 
either of them. E. F. died in 1885. E. D. died 
in 1917, having by her will exercised her power 
of appointment so as to make R. I. tenant for 


lifo of the portion of the B. Estate of which 14, 
Wharf Road, was part, A given him one-half of 
her residuary personalty. 11. I. A F. R. E. were 
appointed her exors. S. B. died in 1883, having 
by his will vested in the trustees thereof 14, 
Wharf Road, which they let for a term of year’s 
to X. to be used, A which were used, for a business 
winch was not permitted by covenant (1). X. in 
the course of this business committed breaches 
of covenant (2) as regarded annoyance A dis- 
turbance. R. I., as tenant for life of adjoining 
freehold lands also forming part of the Brank- 
some Estate, sued S. B.’s trustees A X. for an 
injunction to restrain the breaches of covenant. 
At the trial E. R. E., the other exor. of E. 1)., was 
joined as eo-pltf., he A 11. I. being the legal 
personal representatives of the survivor of the 
original covenantees -.—Held : the dispositions of 
E. D.’s will did not amount to an assignment to 
Ikt devisees of the benefit of the covenants ; but 
the benefit could pass by operation of law as well 
as by express assignment, A the covenants could 
be enforced by R. I. A F. R. E. as representing 
together both her real estate A personal estate. — 
Ives v. Brown, [1919] 2 Gh. 311 ; 88 L. J. Oh. 
373 ; 122 L. T. 297. 

Annotations : — Refd. North bourne* v. Johnston & Son, 

[1922] 2 Cli. 309 ; Chambers v. Randall, [1923] 1 Ch. 149. 

Annexation of fixture.] — See Landlord A 
Tenant, Vol. XXXI., pp. 181-213 ; Settle- 
ments, Vol. X L., pp. 052-654. 

B. Bonus Increase. 

4945. On stock or shares — Bank stock.] — 

Legacies of £1,400 A £11,000 Bank stock held not 
to pass an additional capit al given by the bank 
subsequent to the will, A before testator’s death, 
in respect of the stock, under the power contained 
in 56 Geo. 3, c. 96. — Norris v. Harrison (1817), 
2 Madd. 208 ; 56 E. R. 333. 

Annotations: — Const! . Noble r. Cass (1828), 2 Sim. 343. 

Apld. Simpson v. Mountain (1833), 4 L. J. Ch. 221. 

Consd. Roberts v. Edwards (18C>3), 33 L. J. Ch. 369. 

Mentd. Raynor v. Preston (1881), 18 Ch. D. 1 ; Warwicker 

v. Bretnall (1882), 23 Ch. 1). 188. 

4946. .] — Testatrix had power to dis- 

pose by will of property which she enjoyed under 
the residuary gift of her brother ; a part of this 
property consisted of £7,000 bank stock, which, 
after the brother’s death, was increased by a 
bonus to £8,750. Testatrix in her will, made 
shortly after the bonus was declared, described 
the bank stock as consisting of £7,000. The et-. 
decreed that the £8,750 passed by force of general 
expressions which plainly manifested an intention 
to bequeath all that testatrix derived from her 
brother. — Matthews v. Maude (1830), 1 Russ. 
A M. 397 ; 8 L. .1. O. S. Ch. 106 ; 39 E. R. 153. 

A nnoUdion ; — Refd. Ricketts v. Raiding (1870), 23 L. T. 

760, 

4947. — - — .] — -Testatrix specifically bequeathed 
her Carron Co.’s shares upon trust to pay, yearly, 
“the dividends, interest A proceeds” to A. for 
life, with remainders over. She died on May 29, 
but on the previous May 20, the co. declared a 
large bonus on the shares, payable on .Tune 10 : — 
Held : the bonus did not pass by the specific 
bequest. — Lock v. Venables (1859), 27 Beav. 
598 ; 54 E. R. 237 ; sub nom. Loch v. Venables, 


lain! & premises whore tho businesses 
are now conducted/* with a direction 
to carry on & ultimately sell tho whole, 
Implies a power of Bale of the land 
separately, if It should cease to he used 
in the business. — He Bennett, Ben- 
nett i\ Bennett (1912), 12 S. R. 
N. 8. W. 695 ; 29 N. 8. W. W. N. 


203. — AUS. 

g. Growing crops.} — lie BurqinV. 
Will, [1922] V. L. R. 686.— AUS. 

h. “ All m y estate & interest in 
the lands of C. n — Whether beneficial 
interest in charges on the estate pass .) — 
K ilk elly v. Powell, [1897] 1 1. R. 
457 ; 31 I. L. T. 6.— 1R. 


PART XVI. SECT. 15, SUB-SECT. 2. 

— B. 

4945 i. On stock or slntrcs — Bank 
stock .] — A. bequeathed all the interest 
arising out of what money he had in*any 
banks : — Held : a bonus, or extra- 
ordinary dividend on the shares of the 
capital stock of a Joint-stock Bank, 
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20 L. J. Ch. 170 ; 1 L. T. 606 ; 6 Jur. N. S. 238 ; 


8 W R 121 

Annotation : — Reid. De Gendro v. Kent (1867), L. K. 4 Eq. 283. 


4948. On insurance policy.] — Testatrix invested 
the sum of £500, in the purchase of an annuity 
for the life of M. which was secured on his estate 
& she insured the life of M. for the sum of £500. 
By her will, testatrix bequeathed “ the sum of 
£500, secured on the estate of M., <fc by a policy ” : 
— Held : bonuses which had been added to the 
policy did not pass under this bequest-. — Simpson 
v. Mountain (1835), 4 L. J. Ch. 221. 

4949. “ All the advantages to be derived 

therefrom.**] — A shareholder in an assurance co. 
bequea t-lied all & every his “ shares <fe interest ” 
in the co., <fc “ all the advantages to be derived 
therefrom.” There was also a general residuary 
bequest. The rules of the co. required each 
shareholder to effect, or procure to be effected, 
an assurance to a prescribed amount, <fc provided 
that one-third of every bonus on a policy should 
be added to the capital of the co. Upon the whole 
context of the will & codicils : — Held : neither 
the moneys made payable by a policy effected by 
testator on his own life nor the proportion of a 
bonus payable in respect of the policy passed 
under the above words to the speciilc legatees. — 
JIarington v. Moffat (1853), 4 De G. M. & G. 1 ; 

1 Eq. Hep. 35 ; 22 L. J. Ch. 775 ; 43 E. R. 408 ; 
sub nom. Harrington v. Moffatt, 1 W. R. 201, 


L. JJ. 

4950. 

on the life 


-.] — A bequest of a policy of assurance 
of a testator was held to carry the 


bonuses declared upon it. — R oberts v. Edwards 
(1803), 33 Beav. 250 ; 33 L. J. Ch. 300 ; 0 L. T. 
360 ; 0 Jur. N. S. 1210 ; 12 W. R. 33 ; 55 E. R. 
307. 


C, Other Cases. 


4951. Lease & renewal thereof— Devise of lease 
& right of renewal— Carries both lease & right, j — 

A devise of a lease, A- of the right of renewal, 
carries both the lease <fc the right.- — Abnf.y v. 
Miller (1743), 2 Atk. 503 ; 26 E. R. 755, L. C. 

Annotations : — Consd. Carte r. Carte (1741). Ainb. ‘28; 
Kudstone r. Anderson (1752), 2 Vos. Sen. 418 ; A.-O. r. 
Downing (1769), Arnb. , r >7 1 ; Hone r. Medcraft (1783), 
1 Bro. C. C. 261 ; Penrioe v. Oarnons (1796), 3 Anst. 
821; James v. Dean (1808), 13 Ves. 236 ; 8 latter v. 
Noton (1809), 16 Ves. 197. 

4952. Devise of lease— Renewal obtained by 

devisee.] — One bequeaths several leasehold estates, 
held for years under the Duchy of Cornwall, to 
his wife, during so many years of the term as she 
shall live ; & after her decease, if the terms 

of the several leases be then in being, unto & 
amongst, etc. The wife got an additional term, 
& held it shall not be for her own benefit, but 
should go to the uses of the will. — Rawe v. 
Chichester (1773), Amb. 715; 1 Bro. 0. C. 

198, n. ; 27 E. R. 403 ; sub nom. Bromfield v, 
Chichester, Raw v. Duthelly, 2 Dick. 480, L. C. 

Annotations : — Refd. Pickering v. Vowles (1783), 1 Bro. 
C. G. 197 ; Randall r. ltusseU (1817), 3 Mer. 190 ; Webb 
v. Lugar (1836), 2 Y. & f\ Ex. 247 ; Bradford v. Brown - 
john (1868), 37 L. ,T. Ch. 198; lie Biss, Biss v. Biss, 
11903] 2 Ch. 40. Mentd. Mill r. Hill (1852), 3 H. L. Cos. 
828. 


4963. Gift of principal after trust for accumula- 
tion — Accumulated interest — Gift over.] — Where 
legacies are given upon trust to accumulate the 
interest & dividends, such accumulated interest 
& dividends will not pass by a gift over of the 
principal sums, unless the ct. is satisfied, by a 
reference to other clauses of the will, that the 
interest & dividends were omitted in the gift over 
by clerical mistake. — H arvey v, Cooke (1827), 
4Russ. 34 ; 0 L. J. O. S. Ch. 84 ; 38 E. R. 717. 

Annotations .•--Mentd. Brent v. Brent <1840), .10 L.^J* Ch* 
84: Meinertzhagen v. Davis (1844), 1 Coll. 335 , Ash- 
burst v. Mill, Mill v. Ashhurst (1848), 7 Hare, 502 ; Royiiell 
r. Sprve, Sprye v. 1’eyncll (1849), 8 Hare, 222 ; Smith v. 
Pin combe (1852), 3 Mac. 6c CL 653 ; Lawton v. Campion 
(1854), 18 Bear. 87 ; Baker v. Bradley (1855), 7 De G. M. 
y n <u»7 


4954. - Residuary gift.] — Testator 

gave his whole estate, real <fc personal, to trustees 
to pay debts & annuities, &, at a certain event 
which happened tw r enty-five years after his death, 
gave the residue to I\, there being no express gift 
of the intermediate income : — Held : testator 


having united the whole estate into one mass, the 
accumulated income w r cnt with the residue as an 
accessary, except as to the excess above twenty- 
one years’ income, which excess, by the Thellusson 
Act, was undisposed of. — JTjrsei.lv. Elder (1865), 
4 Macq. 992 ; 13 E. T. 203, II. E. 

4955. Gift of money received by bond — Interest 
accrued due in lifetime of testator.] — Testator 
gave to \V. <te M. the amount of the bond he held 
for £1,000; when they got the principal money 
paid to them, they then to give their uncle J. 
the sum of £50 & also their father <te mother the 
sum of £50 each, arising from the bond: — Held: 
W. M. were entitled to the interest accrued due 
upon the bond in the lifetime of testator, as w’ell 
as to the principal. — IT arcourt v. Morgan (1838), 
2 Keen, 274 : 48 E. R. 633. 

A nnotations : — Apld. Kent r. Tapley (1847), 17 L. J. Ch. 

99. Distd. Hamilton v. Baldwin (1852), 15 Beav. 232. 

Refd. Parker v. Marehant (1842), 1 Y. it C. Ch. Cas. 290. 

4956. .] — Bequest of a ” bond of 

£500, & interest at 5 per cent.” : — Held : to carry 
the arrears of interest accrued due thereon at the 
death of testator. — Kent v. Tapley (1817), 17 
L. J. Ch. 99 ; 11 Jur. 940. 

4957. Gift of stocks or shares — “ & all title & 
interest therein ** — Money paid In advance beyond 
calls.] — Testator bequeathed some railway shares, 
“ <fc all his right, title, & interest therein ” : — Held : 
moneys wdiich he had paid in advance, beyond the 
calls, passed to the legatee. — Tanner v. Tanner 
(1848), 11 Beav. 69 ; 5 ltv. & Can. Cas. 184 ; 17 
L». J. Ch. 115 ; 10 E. T. CDS. 478 ; 12 Jur. 87 ; 50 
E. K. 742. 

4958. Everything incident thereto.] — That 

the codicil passed the shares appears to be beyond 
all possibility of argument ; it passed them in 
terms the most general that could be used, & 
is passed, in my opinion, along with them every 
right that was incident to the shares (IjORD 
Cairns, C.). — Carron Co. v. Hunter (1868), L. R. 

1 8c. & Div. 362, H. L. 


Annotation : — Refd. lie Boucb, Sproulo v. Bouoh (1885), 29 
Ch. D. 635. 


4959. Dividend — Whether apportlonable.] 

— The dividend on shares in a public co., partly 


paid in addition to the usual half-yearly 
dividend, & out of the net annual profits 
of the hank for the year, was not au 
accretion to the capital ; Sc passed 
under the bequest. — French r. Craig, 
8 1. Ch. R. 142. — IR. 

k. Railway stork.} — Re Carson, 

Carson r. Carson, 11912] 1 J. R. 321. 

— IR. 

!. Shares in jmhlic company.) 


- Rc Henderson, Henderson r. Hen- 
derson, 11926] N. Z. Li. K. 760 ; Uaz. 
L. It. 550.— N.Z. 

PART XVI. SECT. 15, SUB-SECT. 2.—C. 

m. Right to compensation payable 
on expror/riation .] — Tho tenant for life 
conveyed to the railway in 1871. The 
person entitled to the reversion after 
tho life estate died In 1871 Intestate, & 


Y. his solo heiress-at-law, died in 1884, 
leaving a will. In which she devised to 
pltf. a spec! do parcel of land. Including 
the nart conveyed to the railway co. : — 
Held : this will did not pass to pltf. 
the right to receive the compensation 
money. — Y oung v. Midland lir. Co., 
16 O. R. 738.— CAN. 

n. Earnings of horse as sire .) — 
Arnold v. Ennis, 2 I. Ch. It. 601. — IR. 
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earned before teefcator’s death, but declared after- 
wards, belongs entirety to the specific legatee of 
the shares ; & Apportionment Act, 1870 <c. 85), 
does not introduce any new rule in this respect. 
Whitehead v. Whitehead (1873), L. It. 10 Eq. 
528 ; 29 L. T. 289. 

Annotations : — Expld. Pollock v. Pollock (1874), L. R. 18 
Ed* 329. N.F. lit Mereditb, Stone v. Meredith (1898), 
67 L. J. Oh. 409. 


4930 , .] — Bequest of stock in a 

canal co. to trustees to pay the dividends to 
testator’s wife for life, & afterwards to fall into the 
residue : — Held : the dividends were apportion- 
able. 

The expression which I appear to have used in 
the case of Whitehead v. Whitehead , No. 4959, 
ante , is too wide. I do not think, as a general 
rule, that a specific bequest is not apportionable 
(Malins, V.-C.). — Pollock v. Pollock (1874), 
L. B. 18 Eq. 329 ; 44 L. J. Ch. 108 ; 30 L. T. 779 ; 
22 W. B. 724. 


Annotation : — Consd. Re Meredith, Stone v. Meredith (1898), 
67 L. J. Ch. 409. 


4961. .] — A declaration by tes- 

tator that “ the whole of the income derived ” 
from certain shares in a limited co. shall, after his 
death, be paid to A. during her life is an “ express 
stipulation ” within Apportionment Act, 1870 
(c. 35), s. 7, that no apportionment shall take place. 
— lie Meredith, Stone v. Meredith (1898), 07 
L. J. Ch. 409 ; 78 L. T. 492. 

Annotations : — Expld. & Distd. Re Edwards, Newbery v. 

Edwards, II 01 8 J 1 Ch. 142. Refd. Re Oppenheimer, 

Oppenhcimer t\ Boatman, [1907] 1 Ch. 399, 

.] — g ee , generally. Equity, Yol. 

NX., pp. 280-283. 

4962. Accumulated during life of 

testator.] — By deed of settlement, certain stock 
was vested in trustees for the separate use of a 
married woman during her life, after her death, 
as she should appoint. She made a will under 
the power reserved to her, directing her exors. to 
sell the stock, & apply the proceeds in a certain 
manner : — Held : tliis bequest did not include 
money in her possession at her death, the accumula- 
tion of previous dividends on the stock. — T ugman 
v. Hopkins (1842), 4 Man. & G. 389 ; 5 Scott, N. B. 
404 ; 111,. J. C. P. 309 ; 134 E. B. 159. 

Annotations : — Refd. O’Dwycr v. Gear (1S59), Sea. & Sin. 

IOC. Mentd. Bird r. Pegrum (18. r >3), 17 Jur. 57 7 ; In the 

G<xxis of Hughes (18(50), 4 Sw. & Tr. 209; Sbingler v. 

Holt (18(51), 7 H. & N. 65 ; Lime v. Grylls (1862). 6 L. T. 

533 ; Brownrigg v. Pike (1882), 7 P. L>. 61 ; O’Grady r. 

Wilrnot, [1916] 2 A. C. 231. 

4963. Gift of fund on contingency — Accretions 
to fund pending happening of contingency.] — A. 

bound himself to pay £10,000 on the death of the 
survivor of himself A wife, on certain trusts, under 
which, on a contingency, the amount was to revert 


to himself. A., by his will, gave the £10,000, i 
it should revert , to trustees, on trust to pay there- 
out £14,000 to C., & three legacies of £500 each to 
charities, &> “ the remaining sum of £500 ” to the 
Foundling Hospital , His wife survived him nine 
years , & the sum of £16,000 was invested in 
£25,702 3 per cents. In 1848 the contingency 
happened, when the fund reverted, & amounted to 
considerably more than £16,000 : — Held : the 
legatees were entitled to money legacies only, & 
not to the whole fund. — L oscombe v . Wintring- 
ham (1849), 12 Beav. 46 ; 50 E. B. 977. 

Annotation : — Reid. A.-G. v, Loscombe (1860), 5 H. & N. 

564. 

4964. Annuity pur autre vie — Policy on the life.] 

— Testatrix being entitled to an annuity during 
the life of B. effected an assurance on B.’s life, & 
bequeathed the annuity to C. : — Held : the policy 
did not pass. — Hamilton v. Baldwin (1852), 
15 Beav. 232 ; 51 E. B. 520. 

4965. Gift of charge — Costs of raising charge.]— 
Where testator devises an estate subject to a 
charge, he not only gives the money charged, but 
the costs of raising it. — Re Buckley’s Trust 
(1853), 17 Beav. 110 ; 1 Eq. Bep. 18 ; 22 L. J. Ch. 
934 ; 21 L. T. O. S. 71 ; 17 Jur. 078. 

4966. Copyright — “ Ail my rights to or in con- 
nection with the play ” — Film rights.] — Testator, 
who was the absolute owner of the copyright 
in English of a play, made a specific bequest of 
“ all my rights to or in connection with the play.” 
Before testator’s death his agent accepted the 
offer of a co. to purchase the film rights in English 
speaking countries for £1,500. Testator’s exors. 
assigned these film rights to the co. in considera- 
tion of the payment of that sum \—-Held : the 
donee of the specific bequest was entitled to the 
£1,500. — Re Bancroft, Bancroft v. Bancroft, 
[1928] 1 Ch. 577 ; 97 L. J. Ch. 245 ; 139 L. T. 372 ; 
43 T. L. B. 591. 


Sub-sect. 3. — General Descriptions. 

A. General Devise. 

{a) In General. 

4967. Devise applicable only to property upon 
which Instrument capable of operating.] — A general 
gift of all my estate, primd facie passes such estate 
only as the nature of the instrument is calculated 
to pass (Leach, V.-C.). — Wentworth v. Cox 
(1882), OMadd. 303; 56 E. B. 1130. 

Annotations : — Apid. Maxwell v. Maxwell (1852), 2 Dc G. M. 
& G. 705. Distd. Dickenson r. Stidolph (1861), II C. B. 
N. S. 341. Refd. Hance v. Tnnvhitt (1862), 31 L. J. Ch. 
289 ; Baring 1 v. Ashburton (1886), 54 L. T. 463. 

4968. .] — A designation of the subject 

intended to be effected by an instrument in general 


o. Accrued interest .] —Testatrix en- 
titled to receive a sum of £2,ooo, 
bearing Intercut at £6 os. per cent., 
bequeathed tbo said sum of £2,060 to 
a trustee, to bo hold by him when 
received in trust for certain legatees, A' 
the residue of her property to residuary 
legatees. The interest was paid to 
testatrix down to tho time of her death. 
The capital sum of £2,000 was subse- 
quently paid to the legatees entitled 
thereto : — field ; the interest accruing 
subsequent to testatrix’s death should 
bo paid to the legatees of the sum of 
£2,000, & not to the residuary legatees. 
— He Jacob, M‘Coy v. Jacob, [1919] 1 
I. It. 134.— IR. 

p. Accumulations of estate as well 
as capital.] — field : a direction that tho 
trustees should dispose, in a certain 
manner of “ tho residue & remainder ” 
of tho estato on the death of an 
annuitant whoso annuity did not 

J. — VOL, XUV, 


mortis causd deed, arc, in tho absence of 
any proof of ft contrary intention (& the 
law of Scotland. allows such contrary 
intention to be proved by evidence of a 
kind which in England would not bo 
admissible fur that purpose), sufficient 
to pass heritable property' vested at the 
date of the deed iu the disponer with a 
special destination to heirs substitute. 

Gvmpbell v. Campbell (1880), 5 
App. Gas. 787, II. L.— SCOT. 

4967 iv. -.] —Copland’s Execu- 

Tous v. Milne, 11908] S. O. 426 ; 45 
18c. L. It. 314 ; 15 3. L. T. 733.— SCOT. 

4967 v. .] — Simson’s Trustees 

v. Simsox, [1922] S. O. 14 ; [1921] 2 

S3. L. T. 238 ; 59 So. L. R. 5.— SCOT. 

q. General devise not specific devise.] 
—A devise of real estato in general 
terms is not since the Wills Statutes, 
1864, a speciilc devise. — Allen v. Ed- 
monds (1886), 12 V. L. It. 789.— AUS. 

IT IT 


exhaust the free annual proceeds, 
oarriod tho accumulations as well as 
the capital. — -Sturgis v. Campbell 
(1861), 23 Dual. (Ct. of Soss.) 1128; 
uffd. (1865), 3 Mac-pli. (II. L.) 7(>.~ - 
SCOT. 

PART XVI. SECT. 15, SUB-SECT. 3. 

—A. (a). 

4967 i. Devise applicable only to pro - 
ptrly upon which instrument capable of 
operating. ]— Whatkley v. Whatelky, 
13 Or. 4 36 ; 14 Gr. 430.— CAN. 

4967 ii. .] — Iu a devise, the words 

“ not included in our marriage settle- 
ment ” apply to such property, or the 
interest on it, which at the period of 
tho devise is out of tho power or dis- 
position of testator. — O’Reilly v. 
SMITH (1851), 17 L T. O. S. 280.— IR. 

4967 iii. .] — In tho Jaw of Scot- 

land, general words of disposition in a 
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Sect. 15 . — Descriptions of property : Sub-sect. 3, A. 
(a), ( b ) cfc (o).] 

words, imports primd facie that property only 
upon which the instrument is capable of operating 
(Lord Cranworth, L.J.). — Maxwell v. Maxwell 
(1852), 2 De G. M. Sc G. 705 ; 22 L. J. Ch. 43 ; 
20 L. T. O. 8. 80 ; 16 Jur. 982 ; 1 W. R. 2 ; 42 
E. R. 1048, L. JJ. 

Annotations : — Distd. Dickenson i\ Stidolph (1861), 11 C. B. 
N. S. 341. Consd. llancer. Truwhitt (1862), 2 John. & H. 
216 ; Baring v. Ashburton (1886), 54 L. T. 463. Reid. 
Ponifrct v . Perring (1854), 24 L. T. O. S. 123 ; Maxwell 
v. llyslop (1867), L. 11. 4 Eq. 407 ; Orrell v. Orrell (1871), 
6 Ch. App. 302. 

Residuary gifts .] — See Sect. 10, sub-sect. 8, B., 
post . 

( b ) Interest in Expectancy . 

4969. General rule — Passes unless contrary in- 
tention expressed.] — A. being seised of the reversion 
in fee of a settled estate, Sc of other estates in fee- 
simple in possession, makes his will, & thereby 
devises several described estates to his wife Sc her 
heirs, & adds, all other my lands, tenements, Sc 
hereditaments. These words, however forcible 
ex vi termini to carry the reversion of the settled 
estate, will not so operat e where a contrary intention 
appears clearly upon the fact* of the will. — T eatt 
v. Strong (1700), 3 Bro. Pari. Gas. 219 ; 1 E. R. 
1280, II. L. ; affg. 8. C. sab nom . Strong v. Teatt, 

1 Win. Bl. 200 ; 2 Burr. 912. 

Arnwtaiions : — Consd. Atkyus r. Atkyus (1778), 2 Coup. 
808 ; Sheffield r. Mulgra\c (1701), 5 Term Pep. 571. 
Apld. Poe d. Reade r. Reade (1700), 8 Term Hop. 118. 
Consd. Goodright d. Buckinghamshire r. Downshire 
(1801), 2 Bos. & P. 600. Apld. Goodtitle d. Daniel r. 
Miles (1805), 6 East, 494. Consd. Morgan d. Barman v. 
Burman (1808), 1 Taunt. 289. Expid. Doc d. Cholmondelcy 
r. Weatherby (1809), 11 East. 322. Consd. Welby r. 
Welby (1813), 2 Ves. &r B. 187. Expld. Ford r. Eord 
(1848). 6 Hare, 486. Refd. Pa Bellin’* Trusts (1877), 

5 Ch. D. 504. 

4970. .] — The rule of law is, that a 

reversion will pass by general words, unless if 
distinctly appear that settlor or testator intended 
to exclude it (Lord Tenterden, C.J.). — Doe d. 
Pell v. Jkyes (1830), 1 B. A Ad. 593 ; 9 L. J. 
O. 8. K. B. 82 ; 109 E. R. 908. 

Annotations : — Refd. Doe d. Howell t\ Thomas (1840), 1 
Man. £ir G. 335. Mentd. Doo d. Meyrick i\ Meyriek 
(1832), 2 Tyr. 178. 

4971. Absence of intention to include 
insufficient.]— When A., seised of W., B., Sc G., 
of which W. stands limited to A.’s issue in strict 
settlement, must, on the death of A., vest in 
B., his eldest son, as first entailee, devises to 
his son, €., B., & devises to his son D., all 
the remainder of his lands over which he 
has “ a power of disposal,” the reversion of W. 
passes, with U., to D., although, in a remote 
part of the will. A., in speaking of his control over 
B., mentions W., as an estate “ over which he has 
no power.” 


4973. Devise of lands not settled — Unsettled 
reversion in settled lands.] — Cook v . Gerrard 
(1068), 1 Saund. 180 ; 1 Lev. 212 ; 2 Keb. 206, 
224 ; 85 E. R. 177, Ex. Oh. 

Annotations : — Distd. Goodtitle d. Daniel v. Miles (1805), 
6 East, 494. Consd. Strode v. Russel (1708), 2 Vern. 621 ; 
Canning v. Canning (1729), Mos. 240. Apld. Chester v, 
Chester (1730), Fitz-G. 150 ; Doe d. Annandale v. Brazier 
(1821), 5 B. &: Aid. 64. Refd. Trovivan v. Topkor (1688), 
1 Ld. Itaym. 495 ; Smith v. Tindall (1706), llolt, K, B. 
235 ; Simpson v. Hornby (1716), Glib. On. 115 ; Rat- 
cliffe’s Case (1719), 1 Btra. 267 ; R. v. Ringetead Inhabi- 
tants (1829), 9 B. & C. 218. Mentd. Philips v. Bury 
(1691), 8 kin. 417. 

4974. .] — J. 8. having lands in A. Sc 

in B. settles the lands in A. to particular uses, 
remainder to his own right heirs : then devises all 
his lands in B. Sc elsewhere, not formerly settled. 
Hereby the reversion of the lands in A. passes. — 
Chester v. Chester (1730), Fitz-G. 150 ; Mos. 
313, 337 ; 3 P. Wms. 50 ; 94 E. R. 695. 

Annotations : — Consd. Fletcher v. Smiton (1788), 2 Term 
Rep. 656 ; Roe d. Reade v. Reade (1799), 8 Term Rep. 
118 : A.-G. v. Vigor (1803), 8 Ves. 256. Distd. Goodtitle 
d. Daniel v. Miles (1805), 6 East, 494. Apld. J often v. 
Skinner (1835), 5 L. J. Ch. 87. Consd. Poe d. Howell r. 
Thomas (1840), 1 Man. & G. 335. Kefd. Bland V. Bland 
(1745), 2 Cox, Eq. Cats. 349 ; Ridout t\ Paine (1747), 
B^’s Sup. 13; Sheffield v. Mulgrave (1794), 5 Term 
Hep. 571 ; Doe <1. Biddulph v. Meakin (1801), 1 East, 
456 ; O’Reilly t\ Smith (1851), 17 L. T. O. S. 280. 

4975. .] — Devise of lands not in settle- 

ment upon testator’s wife will pass the reversion 
of the settled lands. — Glover v. Spendlove (1793), 
4 Bro. C. C. 337 ; 29 E. R. 923, L. C. 

Annotations : — Consd. Goodtitle d. Daniel v. Miles (1805), 
6 East, 494 ; Welbv r. Welby (1813), 2 Ves. & B. 187 ; 
Jones r. Skinner (1835), 5 L. J. Ch. 87. Refd. O’Reilly 
v. Smith (1851), 17 L. T. O. S. 280. 

4976. .] — A devise “ of all property 

which I am possessed of, which is not settled by 
either of my marriage settlements,” will pass a 
reversion in fee, of an estate limited to testator 
by his marriage settlement. 

The word “ propeiCy ” has the most extensive 
meaning, when used in a will. — Jones v. Skinner 
(1835), 5 L. J. Ch. 87. 

4977. “ Not settled In jointure upon 

my wile.”] — A. being possessed of lands at L. 
which had been settled on his marriage on himself 
for life, remainder to his wife for life for her 
jointure, remainder to the heirs of their bodies, 
with reversion in fee to himself ; Sc having other 
lands at P. & Q. settled to the same uses, except a 
coppice, part of Q., of which coppice as well as of 
some other lands he was seised in fee, after the 
death of his wife, Sc having only two daughters 
living, devised to his daughter J. in tail his un- 
settled estates by name, Sc all other his freehold, 
copyhold, Sc leasehold lands, which he was 
possessed of or entitled to, Sc which were settled in 
jointure on his late wife, except the coppice, which 
he directed should always be held with his estate 
at 1\, she, his said daughter, <fc the heirs of her 


A party may think that lie has power when he 
has no power, Sc yet he may wish to pass all ; he 
may say, I give all 1 can dispose or, whether I 
think I can dispose of it or not— it does not follow 
from the language used, that he meant to exclude 
(Erskine, J.). 

There is a great difference between an intention 
to exclude, Sc the absence of intention to include 
(Maule, J.). — Doe d. Howell v. Thomah (1840), 
1 Man. & G. 335 ; 1 Scott, N. R. 359 ; 133 E. R. 
303. 


4972. — — .j— To exclude a re- 

versionary estate from a general residuary devise, 
there must be collected from the terms of the will, 
not merely an absence of intention to include, but 
a positive intention to exclude it. — Alliston v. 
Ohapple (1800), 2 L. T. 110 ; 0 Jur, N. 8. 288. 


body paying out of all the aforesaid lands a certain 
annuity unto his other daughter A. M. for life : 
Sc in case his said daughter J. should die Sc leave 
no issue, then to his other daughter A. M. for life, 
remainder to her children, charged, etc., remainder 
to his nephew in fee ; — Held : the reversion of the 
settled lands did not pass by the will, but were 
excepted out of the general clause by force of the 
restrictive words, “ Sc which are not settled in 
jointure,” etc., not only by the natural import of 
those words, but because of the incongruity of 
imputing to the devisor an intention of devising 
estates tail Sc for life to his daughters in lands 
which wore before settled on them in tail general ; 
though it did not appear that testator had any 
other real estat e on which the general clause could 
operate, except the reversion of his settled lands. — 
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Goodtitle d. Daniel v. Miles (1805), 6 Bast, 
494 ; 2 Smith, K. B. 467 ; 102 E. R. 1377. 
Annotations — Gonad. Morgan d. Surman v. Surrnan (1808). 

1 Taunt. 289 ; Welby v. Welby (1813), 2 Ves. & B. 187. 

Expul. Jones v. Skinner (1835), 5 L. J. Ch. 87. Distd. 

Ford v. Ford (1848), 6 Haro, 480. Consd. Rc Mather, 

Mather v. Mather (1926), 71 Sol. Jo. 142. 

4978 . .] — The devise . . . was 

of lands “ not settled in jointure upon my wife.” 
Expressions like those have been sometimes con- 
sidered ... as equivocal & plexible, <fc as being 
capable in themselves of meaning land not com- 
prised in any settlement, or so much of lands in 
settlement as is not subject to the trusts of such 
settlement (Wigram, V.-C.). — Ford v. Ford (1848), 
6 Hare, 486 ; 67 E. R. 1256. 

Annotation : — Retd. Jacob v. Jacob (1898), 78 L. T. 451. 

4979. ” All my lands.”] — A. seised in fee devises 
Blackacre to B. for life, & devised to C. all his 
lands not before devised to be sold. By this 
devise of all his lands, etc., the reversion of Black- 
acre was well devised to 0. — Rooke v. Rooke 
(1703), 2 Vern. 461 ; Freem. K. B. 519 ; Prec. Oh. 
202 ; 23 E. R. 895. 

Atmotations : — Refd. Canning v. Canning (1729), Mos. 240 ; 

lie Tate, Williamson v. Gilpin, [1914] 2 Ch. 182. 

4980. “ Rest of my lands.”] — Ridout v. Payne, 
No. 6132, post. 

4981. Remote reversion.] — One seised for life, 
with remainder in tail to his first & other sons, of 
a considerable estate in the county of Norfolk ; 
being also seised in fee of the manor of C. & a small 
estate at P. in the county of Gloucester, & entitled 
to the reversion in fee of another estate in that 
county, after several estates tail in different 
persons, one of whom had a son aged eighteen 
years ; devises “ all that his manor of C., etc., & 
also all that his capital messuage, & all & every 
his lands, tenements, & hereditaments what- 
soever, situate & being, in or near P. or elsewhere 
in the said county of Gloucester, to his exors., 
upon trust to sell, & to divide the money arising 
from the same equally among his younger 
children,” of which lie had three : — Held : this 
remote reversion passed to the trustees. — Atkyns 
v. Atkyns (1778), 2 Cowp. 808 ; 98 E. R. 1373 ; 
affd. (1780), 3 Bro. Pari. Cas. 408, H. L. 

Annotation : — Refd. Sayer v. Masterman (1756), Amb. 344. 

4982. Uses declared immediate.] — A 

remote reversion in real estates & lands to be 
purchased & settled will pass by general words in 
a will ; as “ all & every other my lands, tene- 
ments, & “ hereditaments ” ; though the uses are 
immediate. But the purchase being postponed 
to the death of the devisor, the reversion in the 
estates to be purchased & settled to the same uses, 
subsequent to his death, not being an interest 
vested in him, did not pass ; & though upon the 
settlement a power of appointment was implied, 
the will, particularly executing express powers, 
did not amount to an execution of that implied 
power. Lands originally held under old mtges. 
passed by a general disposition by will, as testator’s 
estate ; though no release of the equity of redemp- 
tion appeared. — A.-G. v. Vigor (1803), 8 Ves. 256 ; 
32 E. R. 352, L. C. 

Annotations Consd. Jones v. Skinner (1835), 5 L. J. Ch. 

87. Refd. Goodrlght d. Fowler v. Forrester (1807), 

8 East, 552 ; Quested v. Mickell (1856), 3 Kn. Hep. 1014 ; 

Re Lovoridge, Drayton u. Lovorhlgo, [1902] 2 Ch. 859. 

Mentd. Simpson v. Walker (1831). 5 Sim. I ; Doe d. 

Moyrick v. Meyriek (1832), 2 Tyr. 178 ; Culloy r. Doe d. 

Taylerson (1840), 3 Dor. & Dav. 539 ; Andrew v. Andrew 

(1855), 3 »m. & G. 130 ; Brockman v. Smith (1871), 

L. It. 0 Exch. 291. 


4983. Reversion on estates to be purchased.] — 

A.-G. v . Vigor, No. 4982, ante . 

4984. Reversion of copyholds — Testator not 
possessed of fre:.iolds.] — Upon appeal the Lord 
Chancellor’s opinion being, that the reversion 
of the copyhold estate passed under the general 
devise, “ as to all such worldly estate & effects as 
it may please God to bless me withal, or I may 
leave, or I may be entitled to, at the time of my 
decease, whether real or personal not before given 
or disposed of,” especially if there was no freehold 
estate. — Church v. Mundy (1808), 15 Ves. 396 ; 
33 E. R. 804, L. C. ; revsg. (1806), 12 Ves. 420. 

Annotations: — Consd. Welby v. Welby (1813), 2 Yes. & B. 
187 ; Saumerez v. Saumerez (1831)). 4 My. Sc Or. 331. 
Apia. Doe d. llowell v, Thomas (1840), 1 Man. & G. 335. 
Consd. Freeman v. Freeman (1854), Kay, 479 ; Coard w. 
Holderness (1855), 20 Beav. 147. Refd. Judd v. Pratt 
(1806), 13 Ves. 168 ; Leake v. Robinson (1817), 2 Mer. 
363 ; Doe d. Edmunds v. Uewellln (1835), 1 Gale, 193 ; 
Parker v . Marchant (1842), 1 Y. Sc O. Ch. Cas. 290 ; 
Head v. Randall (1843), 2 Y. Sc. C. Ch. Gas. 231 ; Ford v. 
Ford (1848), 6 Hare, 486 ; Mortimer v. Hartley (1851), 
6 Exeh. 47 ; nart v. Tulk (1852), 2 Do G. M. & G. 300 ; 
Heath v. Weston (1853), 3 Do G. M. & G. 601 ; Key v. 
Key (1853), 22 L. T. O. S. 67 ; Wintour v. Clifton (1856), 
21 Beav. 447 ; Jacob v. Jacob (1898), 78 L. T. 451 ; Re 
Brooke, Edyvean v. Archer, [1903 J A. O. 379. Mentd. 
Midland Counties Ry. c. Os win (1844), 1 Coll. 74 : Flack 
v. Downing College, Cambridge (1853), 13 (J. B. 945 ; 
Anderson v. Anderson, [1895] 1 Q. B. 749 ; Tillmaims 
6c Co. v. S.S. Kuutsford, [1908J 2 K. B. 385 ; Bolam v. 
Allgood (1913), 108 L. T. 461. 

4985. “Any power of disposal” — Reversion 
after estate tail.] — Testator being seised in tail of 
lands at C., with remainder to his son in tail, <fe 
reversion to himself in fee, <fc being seised in fee of 
other lands at D., devised “ all his real estates 
whatsoever, over which he had any disposing 
power,” to R. & his heirs, in trust for testator’s son 
for life, with several remainders over in tail, sub- 
ject to terms for the payment of debts, annuities, 

marriage portions : — Held : by this devise 
testator’s reversionary interest in the lauds at C. 
passed to the devisee. — Mostyn v. Ohampneys 
(1834), 1 Bing. N. C. 341 ; 1 Scott, 293 ; 4 L. J. 
C. P. 55 ; 131 E. R. 1148. 

Annotations : — Refd. Mortimer v. Hartley (1851), 6 Exch. 
47 ; Jacob v. Jacob (1898), 78 L. T. 451. 

4986. .] — Doe d. Howell v. Thomas, 

No. 4971, ante. 

4987. Contingent Interest — Depending on death 
of testator without issue.] — A contingent interest 
in real estate transmissible to heirs may be dis- 
posed of by a residuary devise made in general 
words, though testator could not become entitled 
to such real estate, except on events depending 
on his own death without- issue. — Ingilby v. 
Amcotts (1856), 21 Beav. 585 ; 25 L. J. Ch. 769 ; 
27 L. T. O.S. 94 ; 2 Jur. N. S. 556 ; 4 W. R. 433 ; 
52 E. R. 986. 

Annotation : — Mentd. Campbell v. Ingilby (1856), 25 L. J. Ch. 
761. 

Reversionary interest in personalty.] -See Nos. 
5035, 5036, post. 

Effect of general residuary clause.j — Sec 
Sect. 16, sub-sect. 3, D.,po$t. 

(c) Land Agreed to be Purchased. 

4988. General rule — Passes by general devise.J — 

Davies v. Bf.versiiam (1661), Freem. Ch. 157 ; 

1 Cas. iu Ch. 39 ; 3 Rep. Ch. 4 ; 22 E. R. 1127 ; 
sub now . I>aire v. Beversham, Nels. 76. 

Annotations Consd. Wainewrjght v. Elwell (1816), 1 Madtl. 
627. Refd. Matthew v. Osborne (1853), 13 C. B. 919. 
Mentd. Chohnondeley e. Clinton (1820), 2 Jac. Sc W. 1. 


PART XVI. SECT. 15, SUB-SECT. 3. 

r. Accruing possessor // title. J ---A 
person having a powor of attorney to 


.sell oertaiu lands, entered into 
possession after the death of the owner, 
with an intention to aoyuiro the title, 
& died in possession, but before his 
possession had ripened into a title : — 


Held : ho had such an interest as 
passed under a general devise in his 
will. — He waud r. Hewahp, 15 Or. 
516— CAN. 
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(ch ( d ), (e) <fe (/).] 

4989 . .] — Greenhill v. Greenhill 

W 1 1 \ T I o , -v ^ «1 1 a. M y. <■ -r a — ^ 


(1711), Prec. Ch. 320 ; Gilb. Ch. 77 ; 2 Vera. 679 ; 
1 Eq. Cas. Abr. 174, pi. 4 ; 24 E. K. 151. 

A nnotationa .— Distd. Langford v. Pitt (1731), 2 P. Wins. 
«29. Consd. Torre v. Browne (1855), 5 II. L. Cas. 556. 
Refd. Casborne v. Scarfo (1737), 1 Atk. 603 ; Potter v. 
I otter (1750), 1 Yes. Sen. 437 ; Walnewriglit v. Elwell 
G^li>). l Madd. 627; Marston v. Hoe d. Fox (1838), 
8 Ad. & El. 14 ; Matthew v. Osborne (1853), 13 C. B. 919. 
Mentd. Hoe d. Conolly v. Vernon (1804), 1 Smith, K. B. 318. 

4990. .] — Acherleyv. Vernon (1725), 

3 Bro. Pari. Cas. 85 ; 1 Com. 382 ; 1 E. K. 1 194, H. L. 
A notations :~Consd. Potter v. Potter (1750), 1 Ves. Sen. 

437. Refd. Collison v. Girling (1838), 4 My. & Or. 63 ; 
Matthew v. Osborne (1853), 13 C. B. 919. Mentd. Gibson 
y. Montfort (1750), 1 Yes. Son. 485 ; Bond v. Seawell 
a Burr. 1773 ; A.-G. v. Downing (1769), Amb. 
Doe d. Pate v. Davy (1774), 1 Cowp. 158 ; Barnes 
(1792), 4 Bro. C. C. 2 c; Strathmore v. Bowes 
(1798), 7 Term Hep. 482; Pigott r. Waller (1802), 

1 Coodtitle d. Woodhouse r. Meredith (1813), 

2 M. & S. 5 ; Hulmo v. Heygato (1816), 1 Mer. 285 ; 
Smith v. Dearmer (1829), 3 Y. He J. 278 ; Monypcnny v. 
Bristow (1832), 2 Buss. & M. 117 ; Yarnold v . Wallis 
(1840), 4 \ . A C. Ex. 160; Blaeklow v. Laws (1842), 
2 Haro, 40 : Hughes r. HoRking (1856), 11 Moo. P. O. O. 

1 ; A’e Earl’s Trust (1858), 4 K. & J. 673 ; lie Smith, 
Bilke v. Hopor (1890), 45 Ch. D. 632. 

4991 . .] — One articles to buy certain 

lands, he thereby becomes seised thereof in equity ; 
but where A. devised all liis real A personal estate, 
A afterwards articled to purchase lands, & then 
died, the heir-at-law was entitled to this estate, 
as not passing by the w ill ; seeus had the articles 
for the purchase been before the will, for then the 
estate would have passed. — Langford v. Pitt 
(1731), 2 P. Wins. 029 ; 24 E. R. 890. 

4992. .] — Lands agreed to bo pur- 

chased, pass by general w ords in a will such as “ or 
elsewhere.” — Potter v. Potter (1750), 1 Ves. 
Sen. 437 ; 27 E. R. 1128. 

Annotations : — Refd. Gibson r. Montfort (1750), 1 Yes. Sen. 
485 ; Whittaker t\ Whittaker (1792), 4 Bro. C. C. 31 e ; 
Marston v. Boo d. Fox (1838), 8 Ad. & El. 14 ; Matthew 
r. Osborne (1853), 13 C. B. 919. Mentd. Pigott v. Waller 
(1802), 7 Ves. 98; Maddison v. Alderson (1883), 8 App. 
Cas. 467. 


4993. .] — An estate contracted for 

will pass by a subsequent devise of all lands ; 
devisor being equitable owner under the contract. — 
Capel v. Girdler (1804), 9 Ves. 509 ; 32 E. R. 700. 
Annotation : —Refd. Charlton v. Low (1731), 3 P. Wins. 328. 

4994. ,] — Bequest of ‘‘the whole of my 

property, of whatever description, freehold, lease- 
hold, etc., of w hich 1 may be in possession of at the 
time of my decease ” ; — Held : to pass real estates, 
agreed to be purchased by testator. — Holmes v. 
Barker (1S10), 2 Madd. 402 ; 50 E. R. 405. 

Position of parties pending completion of sale of 
land — Vendor as trustee for purchaser.]— See Sale 
of Land, Vol. XL., pp. 178-179, Nos. 1472-1491. 

Devolution on death of purchaser.] — See 

Sale of Land, Vol. XL., p. 208, Nos. 1733-1739. 


( d ) Leaseholds. 

See Wills Act, 1837 (c. 20), s. 20. 

4995. Whether leaseholds will pass.] — A., being 
seised in fee of several freehold estates, A also 
possessed of a leasehold rectory for lives, devised 
all his manors, messuages, lands, tenements, 
tithes, A hereditaments, A all his real estate what- 
soever, except what is thereinafter mentioned A 
devised, to trustees ” in strict settlement ; he 
charged liis leasehold with rente harges to two of 
y°Y. ri ^ er children, A directed that when any 
ol the lives dropped, the lease should be renewed, 
A the names of those two children put in, of whom 
a son was to have the preference :—Held ; the 


rectory did not pass by the goneral words of the 
devise, but A.’s eldest son A heir took, as special 
occupant, on the death of A. — Sheffield v. 
Mulgrave (Lord) (1794), 5 Term Rep. 571 ; 101 
E. R. 320 ; subsequent proceedings (1796), 2 Ves. 
526, L. C. 

Annotation : — Expld. Fitzroy v. Howard (1828), 3 11U88. 

OOr. 


4996. .] — Testator having devised the 

residue of his personal estate, whatsoever A where- 
soever, to A. B., devised all his manors, lands, etc., 
at W., in the county of Durham, A at B., in the 
county of York, A a parcel of land purchased of 
M. L., A all other his real estates in the counties 
of Durham A York A elsewhere, A all liis estate 
A interest therein to 0. A D. A their heirs, to 
certain uses ; — Held : under Wills Act, 1837 (c. 26), 
s. 26, his leaseholds in Durham passed to C. A D. 
with the real, A not to A. B., with the personal, 
estate. — Wilson v. Eden (1852), 16 Beav. 153 ; 
20 L. T. O. 8. 13 ; 51 E. R. 735. 

Annotations : — Refd. Prescott v. Barker (1874), 9 Ch. App. 

174 ; Butler v Butler (1884), 28 Ch. D. 66. 

4997. .] — Testator devised to A. A B., A 

their heirs, all his “ freehold land, messuages, or 
tenements, A hereditaments, respectively situate, 
A being in, or forming the whole or part of ” a 
set of buildings which he named, all in a par- 
ticular parish. Of one part of the property thus 
described testator at his death was seised in fee, 
subject to a lease ; of a second part he was 
possessed for a term of years ; A of X., a third 
part (now in question) he was possessed for a 
term of years, A he was also seised of the reversion 
of the same in fee from the expiration of three 
years after the end of the term : — Held : both the 
leasehold A the freehold interest of testator in the 
portion (X.) passed under the above bequest. 

The ollice of the word “ freehold ” is to describe 
the property A not testator’s interest in it. — 
Mathews v. Mathews (1867), L. It. 4 Eq. 278 ; 
sub nom. Matthews v. Matthews, 15 W. R. 761. 
Annotatum : — Apld. Re Guyton Sc Rosenberg's Contract, 

[1901] 2 Ch. 591. 

4998. .J — A devise, dated after 1837, of 

“ all my real estate ” without any w r ords of 
locality or description, will pass leaseholds if the 
testator have no other landed property. — Gully 
p. Davis (1870), L. It. 10 Eq. 562 ; 39 L. J. Oh. 
684 ; 19 W. R. 265. 

Annotations: — Consd. Butler v. Butler (1884), 2-< Ch. D. 

66. Refd. Re Davison, Ureenwell v. Davison (:888), 58 

L. T. 304 ; Re Holt, Holt v. Holt, [1921] 2 Ch. 17. 

4999. .]— Wills Act, 1837 (c. 26 , s. 26, 

which provides that a general devise of testator’s 
lands snail include [copyholds A] leaseholds, unless 
a contrary intention appear by the will, was 
intended to abolish a technical rule which generally 
defeated the intention, A not to substitute another 
technical rule in its place. If, therefore, on the 
fair construction of the will, there are indications 
of an intention that leaseholds should not pass by 
the devise of lands, they will be excluded. — 
Prescott v. Barker (1874), 9 Ch. App. 174 ; 
43 L. J. Ch. 498 ; 30 L. T. 149 ; 22 W. R. 423, 
L. C. A L. JJ. 

5000. .] — Testator devised A bequeathed 

the residue of liis real A personal estate upon 
trust to convert his residuary personal estate, 
“ except leaseholds,” A out of the income of the 
investments A the rents A profits of the real 
estate to pay certain annuities, A accumulate the 
residue of the income during his wife’s life ; A 
after her death upon trust as to all his “ real 
estate ” at, in, or near E., A in or near W., out 


4995 i. 


Whether leaseholds will 
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of the rents So profits during the life of J. T. W. 
to repair So insure, So to pay an annuity, So subject 
thereto in trust for J. T. W. & his assigns for life, 
& after his decease for his first So other sons 
successively in tail male, with remainder to his 
daughters equally as tenants in common in tail, 
with limitations over in the nature of cross 
remainders. Testator had both freeholds So 
leaseholds for a term of 1,000 years at E. ; at W. 
lie had leaseholds only, for a term of 900 years : — 
Held : the leaseholds at E. So also at W. passed 
under the above devise, the exception of lease- 
holds in the gift of residue not showing a contrary 
intention. — M oase v. White (1870), 3 Oh. D. 
763 ; 24 W. It. 1038. 

Annotations : — Distd. Butler v. Butler (1884). 28 Cb. D. 6G. 

Apld. Re Utterinare, Lecson v. Foulis, [1893] W. N. 158. 

Refd. Re Davison, Groenwell v. Davison (1888), 58 L. T. 304. 

5001. .] — Testator by his will, dated in 

1870, declared that his trustees should stand 
possessed of So interested in the annual income So 
proceeds of his real So personal estate in trust to 
pay an annuity to his wife, So after her decease 
he declared So directed that his trustees should 
stand possessed of So interested in his real So 
personal estate upon the trusts So for the intents 
So purposes following, that is to say, “as to my 
real estates wheresoever situate (the Victoria 
Park Cemetery in the parish of St. Matthew, 
Bethnal Green, excepted ’’) in trust to pay the 
annual rents So proceeds thereof to two children 
as therein mentioned, “ So as to my freehold 
estate called the Victoria Park Cemetery, & my 
personal estate wheresoever situated, upon trust 
to pay the dividends, interest So annual proceeds 
thereof,’’ to his five daughters in equal propor- 
tions. The personal estate comprised certain 
leaseholds for years : — Held : according to the 
true construction of Wills Act, 1837 (c. 26), s, 26, 
the leaseholds for years did not pass under the 
gift, of the real estates. — B utler v. Butler 
( 1884), 28 Ch. D. 66 ; 54 L. J. Ch. 197 ; 52 L. T. 
90 ; 33 W. It. 192. 

Annotations: — Consd. Re Davison, Green well v. Davison 

(1888), 58 L. T. 30 l ; Re Holt, Holtn. Holt. 1 1921] 2 Ch. 17. 

Refd. Rc Uttermaro, Looson v. Foulis, [1893] VV. N. 158. 

5002. .] — B. by will gave all liis real 

estate in Kent to trustees upon trust for his sons, 
in strict settlement, So he gave all his real estate 
in the several counties of Durham So Middlesex So 
elsewhere, So certain land at Stillington in the 
county of Durham, held on lease from Merton 
College, Oxford, So all the residue of his personal 
estal/e, upon trust as to the personal estate for 
sale So conversion as therein mentioned. So as to 
the said real So leasehold estates in the counties 
of Durham Middlesex subject as to the said 
leasehold estate to the rents So covenants in the 
then present or any future lease thereof reserved 
or contained, upon the like trusts as were therein- 
before declared concerning tho hereditaments in 
Kent. Testator at his death possessed in Kent 
a freehold mansion So estate ; in Middlesex, a 
leasehold house only, So no real estate properly so 
called ; in Durham, both freehold So leasehold 
lands in addition to the lands at Stillington 
mentioned in tho will . — Held : Wills Act, 1837 
(c. 26), s. 26. applied, So all tho leaseholds passed 
under the gift of real estate in the counties of 
Durham So Middlesex . — Re Davison, Greenwell 
v. Davison (1888), 58 L. T. 301. 


5003. -.] — Re Uttermare, Leeson v. 
Foulis, [1893] W. N. 158. 

5004. .] — Testator who was possessed of 

the fee-simple in certain freehold property subject 
to a term of years, So was also possessed of a sub- 
leasehold interest in the said term of years less 
by two days than the original term, “ gave So 
devised all his real estate whether in possession, 
reversion, or remainder,” to a certain devisee. 
He also “ gave So bequeathed all his leasehold 
estate ” (except a certain house thereinbefore 
specifically bequeathed) to his exors. At the date 
of his will, the fee-simple in remainder So the sub- 
leasehold interest in the property in question had 
been enjoyed So dealt with by testator So his 
predecessor in title for more than twenty years as 
a single freehold estate in possession : —Held : 
although tho sub-leasehold interest did not pass 
under the devise of “ real estate ” by Wills Act, 
1837 (c. 26), s. 26, yet, having regard to the whole 
of the surrounding circum stances, it passed under 
the devise on the true construction of the will. — 
Re Guyton So Rosenberg’s Contract, [1901 ] 2 Ch. 
591 : 70 L. J. Ch. 751 ; 85 L. T. 66 ; 50 W. R. 38. 

5005. .] — Testator, whose will was made 

in 1893 So who died in 1897, gave all his “ personal 
property ” in one direction So all his “ real estate 
So property ” in another direction. He had no 
real estate, strictly so called, at the date of his 
will or at the time of his death, but he had two 
farms, each of which he held for the residue of a 
long term of years — one being created in the 
seventeenth century So the other in the nineteenth 
century. On an originating summons the ques- 
tion was raised whether the leaseholds passed 
under the devise of real estate or passed as per- 
sonal property : — Held, : Wills Act, 1837, s. 26, 
did not apply, So the leaseholds passed under the 
general devise of Veal estate . — Re Holt, Holt r. 
Holt, [1921] 2 Ch. 17; 90 L. J. Ch. 410; 125 
L. T. 478 ; 65 Sol. Jo. 293. 

(r) Copyholds. 

Sec Copyholds, Vol. XIII., p. 121, Nos. 1514- 
1517. 

( / ) Ollier Casts. 

5006. Legal estate — Testator mortgagee.] — A 

devise of “ all my goods, leases, estates, mtges., 
etc., whereof I am possessed,” will not pass a fee 
simple which testator had by way of mtge. So 
forfeited, unless he had mentioned that he had 
such an estate. — W ilkinson v. Mebryland 
( 1030), Oro. Car. 449 ; 79 E. R. 901. 

Annotations: — Consd. Colo v. Rawlinaon (1702). 2 Ld. 

Ilaym. 831. Refd. Leefe r. Saltlngston (1074), Frccm. 

K. B. 170; Smith v. Milford (1091), 4 Mod. Hop. 131 ; 

Bridgewater v. Bolton (1701), 0 Mod. Bop. 100 ; Fletcher 

r. Smiton (1788). 2 Chit. 558 ; Doo d. Evans v . Evans 

(1839), 1 Per. & Dav. 472. 

5007. . A.-G. r. Vigor, No. 4982, 

ante. 

5008. — With partial beneficial interest 

in equity of redemption.] — Testator who was 
mtgee. in fee with a partial beneficial interest in 
the equity of redemption, devised to trustees all 
his real So personal estate upon trust, first, to pay 
his debts & funeral So testamentary expenses, So 
then, upon certain trusts, for his wife So children ; 
So lie gave to his trustees powders to sell or mtge. 
any part of his estate. The will contained no 
devise of trust or mtged. estates : — Held : the 


PART XVI. SECT. 15, SUB-SECT. 3.— 

A. (f). 

t. “ All my real estate, ** etc .] — 
Testator devised “ all my real estate 
. . . being 1 oomposed of the south-east 
part of lot 10. , , Afterwards ho 


acquired the northerly half of lot 10 : — 
Held : tho after -acquired property 
passed under tho devise . — Re Smith 
(1905), 10 O. L. R. 449 ; 6 O. W. R. 
390. — CAN. 

a. Devise of personal &' ecclesias- 


tical property .] — Travers v. Casey, 24 
C. L. T. 169 ; 34 S. C. R. 419.— CAN. 

b. Reversion in fee posses.) — It is 
now settled that a reversion in fee will 
pass under a general devise, unless a 
clear intention to exclude it be shown . 
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Sect, 15. — Descriptions of property : Sub-sect, 3, A . 

legal estate in the mtged. property did not pass 
under the will . — lie Packman A Moss (1875), 
1 Oh. D. 214 ; 45 L. J. Cli. 54 ; 34 L. T. 110 ; 24 
A¥. R. 170. 

Annotations : — Consd. Re Brown 8c Sibly’s Contract 0870), 

3 Ch. D. 156 ; Re Smith’s Estate (1876), 35 L. T. 890. 

Effect of general residuary clause.] — 

See No. 0109, post, 

6009. Testator entitled to equity of redemp- 

tion — & to bare legal estate as heir of mortgagee.] — 

A., in whom, as the heir-at-law of a mtgee. in foe, 
the legal estate in the mortgaged premises was 
vested, & who was also entitled to the equity of 
redemption of the same premises, devised all his 
real estates in trust for sale : — Held : the legal 
estate in the mortgaged premises did not pass by 
this devise, but on the death of testator became 
vested in his heir-at-law. — Ex p. Marshall 
( 1830), 9 Sim. 555 ; 8 L. J. Ch. 187 ; 59 K. R. 
172 ; sub nom. Jte Marshall, 3 Jur. 190. 

6010. “ All my lands ” — Previous disposal of 
part of lands.] — A non. (1503), Dal. 03. pi. 21 : 
123 E. R. 275. 

A v notation Folld. Doe (1. Snape r. Novell (ISIS). J7 

L. J. Q. B. 119. 

5011. — — Limitations relating to part only.]— 

If a man having lands called A. A B. devise all 
his lands to trustees for payment of debts, until 
his grandson attain the age of twenty-one years, 

A from thenceforth give nil the said lands called 
A.” as follows, viz. two parts of the lands called 
\. for raising money ; the other third for another 
purpose, A then to his grandson, taking no notice 
of the land called B. ; yet the land called B. shall 
pass to the grandson ; for there being a sufficient 
description in the first part of the will, “ all my 
lands,*’ it shall not be controlled by the subse- 
quent imperfect explanation. — B agnell r. Abnett 
( 1092), 4 Mod. Rep. 140 ; 87 E. R. 310. 

Annotation : — Reid. Roc d. Walker r. Walker (1803), 3 

Bos. A P. 375. 

5012. Mortgaged property.] — .1., being seised A 
possessed of considerable freehold, copyhold, A 
leasehold estates in the county of 11., A in posses- 
sion, as mtgee., of certain leasehold houses at li, 
in the county of M., but having no other property 
in the said county of M., A having other estates 
vested in him as mtgee., besides those at K., makes 
his will, devising “ all his freehold, copyhold, A 
leasehold messuages, etc., in the county of IT., A 
m the town of I\.,” to A. for life, A after her 
death, “ all A singular other his freehold, copy- 
hold, A leasehold messuages,” etc., in the counties 
of IT. A M., or elsewhere, to E. A T. for their 
joint lives, A after their several deceases, “ all 
the said freehold, leasehold, A copyhold 
messuages,” etc., unto A equally among their 
children ; A gives to A. “ all the residue of liis 
real estate not before disposed of, A all other his 
estates A interests whatsoever, vested in him as 
mtgee,, or trustee,” etc., A all the residue of his 
personal estate, ready money, & securities for 
money,” etc., subject to the payment of debts A 
legacies : — Held : the mtged. premises at K. 
passed under the devise of all the freehold, copy- 
hold, A leasehold messuages, etc., in the county 
of IT., A in the town of K. — Woodhouse v. 
Meredith (1810), 1 Mer. 450 ; 35 E. R. 739. 
Annotation b : — Distd. Re Clowes, (18931 1 Ch. 214. Refd. 


Bowen v. Barlow (1871), L. R. 11 Eq. 454 ; Re Carter, 
Dodds v, Pearson, [1900] 1 Ch. 801. 

6013. .] — A mtgee. in fee with a power of 

sale purported to convey the land comprised in 
the mtge. to a trustee for himself, A remained in 
possession for five years A till his death. He 
made by his will a devise of all his real estate in 
general terms : — Held : testator having by his 
acts treated the land in question as real estate, it 
passed as such under the general devise. — B urdus 
v. Dixon (1858), 4 Jur. N. S. 967 ; 0 W. R. 427. 
Annotation : — Apld. Re Carter, Dodds r. Pearson, [1900] 

1 Ch. 80]. 

6014. Foreclosure after date of will.] — 

If testator after devising all his lands, tenements 
A hereditaments, forecloses an equity of redemp- 
tion on a mtge. in fee, such estate will not pass by 
these general words of lands, etc., because a fore- 
closure is considered as a new purchase of the 
land. — ( 'A sborne v. Scarfe (1738), 1 Atk. 603; 
2 Eq. (’as. Abr. 728 ; 26 E. R. 377 ; sub nom, 
C’asburne r, I no us, West temp. Hard. 221 ; 
2 .lac. A W. 191 ; Dee temp. Hard. 399, L. C. 

An not at ion* Refd. H carlo v, Grccnbank (1749), 1 Ves. 

Son. 298; Burgess r. Wheate, A.-O. r. Wheate (1759), 
1 Eden, 177 ; Cholmowleloy v. Clinton (1821), 4 BJi. 1 ; 
Parker v. Carter (1845), 4 Haro, 400; 11 oath v. Pugh 
(I SSI), 0 <y B. D. 34 5 ; Rv Norman, Thackrny r. Norman 
(1914). Ill L. T. 903. Mentd. Dmvno r. Morris (1844), 

3 Rare, 394 ; StanliouHO ?*. GaskeH (1852), 17 Jur. 157 : 
.Stom* r. Godfrey (1853), ]8 Jur. 162: Smith v. Adams 
(1854). 5 Do (1. M. A G. 712 : Matthews r, Dshor (1899), 
68 L. J. (). B. 988; C«»pentake r. Ilopor, 119071 1 Ch. 
366; Turner r. Walsh. 119091 2 K. B. 4H| ; Rr lloylos, 
Row r. Jagg, (1911 J J Ch. 179. 

5015. - Direction to pay debts & funeral 
expenses.) — Tinder a devise of all testator's real 
A personal estate “ after payment of liis just 
debts A funeral expenses” lands mortgaged in 
fee to testator do not pass.-— -1 )oe d. Roylance v. 
Lightfoot (1841), 8 M. A W. 553 ; 11 L. J. Ex. 
151 ; 5 Jur. 900 ; 151 E. R. 1158. 

A flotations : — Apld. Ri 1k* 1 life’s Trusts (1877), 5 Ch. I). 
501. Refd. Knight v. Robinson (1856), 2 K. A J. 503. 
Mentd. poo d. Parsley r. Day (1812), 2 Q. B. 147 ; Gale 
r. Burnell (184 5), 7 Q. B. 850 ; Rogers v, Grazobrook 
(184(5), S (). B. 895; I*, r. Champnoys (1871), L. R. 6 

C. P. 38 1 ; Hemming r. Blanton (18/3), 42 L. J. C. P. 158. 

5016. Advowson.] — Rainsford v. Langham 
(1738), West temp. Hard. 510 ; 25 E. R, 1058. 

5016a. Land contracted to be sold.]— An estate 
which testator had contracted to sell held to pass 
by a devise of all his real A personal estate to 
trustees in trust to sell. — W allu. Bright (1820), 1 
Jac. A W. 494; 37 E. R. 450. 

Annotations Expld. Lysaght v. Edwards (1876), 2 Cb. D. 
499. Refd. PowsoTi r. Solomon (1859), 1 Drew. A Sm. 1 ; 
Show r. Foster (1872), L. R. 5 II. L. 321 ; Ridoutr. Fowler, 
11904] 1 Cli. G58. Mentd. Trotter v. Watson (1869), L. R. 

4 C. P. 434. 

6017. Land over which testator has power of 
appointment.] — Testator makes a general devise 
of all liis lands in nine parishes ; in five of them 
he had only lands in fee ; in three others he had 
only lands over which he had a power of appoint- 
ment ; in the other he had lands in fee, A also 
lands over which Ids power extended : all the 
lands pass by his will except the lands in the latter 
parish which were subject to his power. — N apier 
v. Napier (1820), 1 Him. 28; 5 D. J. O. H. Oh. 
05 ; 57 E. R. 489. 

Annotations : — Consd. Innes v. Sayer (1851), 3 Mac. A G. 
606. Refd. Lovell v. K night (1831), 1 L. J. Ch. 47; 
Hughes v. Turner (1835), 3 My. & K. 666 ; Hope v. 
Hope (1854), 23 L. T. O. S. 313. 

6018. Estate for lives.] — Estates held for lives 
will pass under a general devise of lands. — 


— Tf.nnknt r. Tknnent (1844), 1 Jo. 
A Lut, 379. -IR. 

c. Devise of all testator's property to 
trustee s — Whether entailed lands pass.] 
-—An heir of entail in possession not only 
of the entailed estate but also of an 


estate bald in foe -simple, loft a general 
disposition A settlement conveying to 
trustees his foe -simple estate nomina- 
tion, as also his whole property, 
heritable & movable. Aitcr bis death 
in an action at the instance of the 


residuary legatee under the settlement, 
claiming to have it found that the entail 
was invalid, A that the entailed estate 
was carried by the general disposition ; 
— Ueld : the general disposition was 
not intended to convey, A did not 
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Fitzboy v. Howard (1828), 3 Russ. 225 ; 7 L. ,T. 
O. S. Ch. 10 : 38 E. R. 501, L. C. 

Annotation : — Refd. Weigall v. Brome (1833), 6 Sim. 99. 

5019. Estate tall — “All my property.”] — I 

know of no case which goes the length of deciding 
that a devise of “ all my property ” includes an 
estate tail. — B urney v. St. Barbe (1846), 7 L. T. 
O. H. 406. 

6020. “Lands & property — Their heirs & 
assigns M — Personalty passed.] — Testator “ devised 
& bequeathed his lands & property whatsoever 
in Australia,” together with the arrears of rents, 
to A. <fc B. “ their heirs Sc assigns,” Sc he gave 
the residue of his estate Sc effects to C. : — Held : 
his personalty in Australia passed under the 
first gift. — Robinson v. Webb (1853), 17 Beav. 
260 ; 51 E. K, 1033. 

5021. All my estate Sc effects — Passes after 
acquired realty — Notwithstanding directions ap- 
plicable only to personalty.] — Stokes v. Salomons, 
No. 5439, post. 

5022. Trust estates — Where charge of debts or 
legacies.] — Trust estates held to pass under a 
general devise notwithstanding a charge of 
legacies ; the devise passing all the real estate 
vested in testator whether on trust or beneficially, 
Sc the charge affecting only such estate as belongs 
to him beneficially.— -He Brown & Sibly’s Con- 
tract (1876), 3 Ch. 1). 156; 35 L. T. 305; 24 
W. B. 782. 

Annotations : — N.F. Re Beilis's Trusts (1877), 5 Ch. D. 504. 

Refd. lie Smith's Estate (1876), 4 Ch. D. 70. 

5023. — .| — Trust estates will not pass 

under a general devise where there is a charge of 
debts, or of legacies, or of debts Sc legacies. 

Testator gave various pecuniary legacies, Sc all 
the rest <fo residue of his estate, real Sc personal, 
he gave, devised, A bequeathed to his wife, her 
heirs, exors., administrators, Sc assigns, abso- 
lutely : — Held : the legacies were charged on the 
real estate, Sc therefore the general devise did not 
pass property of which testator was seised in fee 
as trustee. — Re Bellis’s Trusts (1877), 5 Ch. I). 
504 ; 46 L. ,T. Cli. 353 ; 30 L. T. 64 4 ; 25 W. B. 456. 

5024. General devise of real estate — Exception of 
certain personalty — Rest of personalty passes.] — 
Rc Tillar, Tillar v. Paull (1906), 50 Sol. Jo. 464. 

5025. Equity of redemption.] — Re Mather, 
Mather v. Mather, No. 5036, post. 

General residuary disposition.] — See Sect. 16, 
sub-sect. 3, B., post. 

B. General Disposition of Personalty . 

5026. General rule — Bequest applicable only to 
property on which instrument capable of operating.] 

— Maxwell v. Maxwell, No. 4968, ante. 

6027. “All goods ” — Bond.] — Devise of all 
one’s goods passes a bond. — Anon. (1714), 1 
r. Wms. 207 ; 24 E. B. 384, L. C. 

5028. “ Whole fortune ” — Contingent interest in 
moiety.] — Testator after bequeathing an annuity, 
& goods to his wife for her life, directs his whole 
fortune, in default of his own issue, & of a second 
son of his brother, & a second son of his sister, 
to be divided between pltf. Sc deft., making the 


latter residuary legatee : — Held ; under the words 
whole fortune, the interest of the moiety, till the 
determination of the contingency, did not belong 
to pltf., Sc the residuary legatee was entitled to 
that, & the reversionary interest in the goods left 
to his wife. — Mitford v. Wicker (1754), 3 Keny. 
61 ; 96 E. R. 1308. 

5029. Plate excepted from general disposition — 
Recited “to be hereinafter given ” — No specific 
disposition — Undisposed of.] — Plate excepted from 
bequest of estate personal to wife, after her 
decease over, Sc recited to be hereinafter given to 
daughter, but not further noticed : — Held : un- 
disposed of. — Frederick v. Hall (1791), 1 Vos. 
396 ; 30 E. R. 404, L. C. 

5030. Money devised for purchase of land — In 
hands of person entitled to dispose of land to be 
purchased— Passes by general disposition.] — Where 
money, devised to be laid out in land, actually 
comes into the hands of the person who would be 
entitled to dispose of the lands if purchased, the 
money is his absolute property ; Sc will pass by a 
general devise of his personal estate. — Pulteney 
v. Darlington (Earl) (1796), 7 Bro. Pari. Cas. 
530; 3 E. R. 344, II. L. ; affg. (1783), 1 Bro. 
C. C. 223, L. O. 

Annotations : — Refd. Walker v. Denne (1793), 2 Voa. 170; 

WheldaJe r. Partridge (1803), 8 Ves. 227 ; Van v. Barnett 

(1812), 19 Ves. 102 ; Hughes v. Turner (1835), 4 L. J. Ch. 

141 ; Tie I)e Lanecy (1869), L. K. 4 Exch. 315; lie 

Gordon, Roberta v. Gordon (1877), C Ch. D. 531 : Re 

Ffcnnell's .Settlement, Tie Ffennell’s Estate, Wright v. 

Holton, [1918] 1 Ch. 91. 

5031. “ All personal property on the estates 
Ready money in house.] — (1) Testator divided his 
will into several clauses or articles, which he 
numbered ; &, after appointing several trustees, 
Sc providing for their succession, he, by the second 
article of his will, bequeathed to his trustees, in 
trust for the use of his wife Sc children as therein- 
after detailed ; viz., all his household furniture, 
plate, medals, china, linen, books, paintings, 
prints, wines, provisions, horses, carriages, cows 
Sc sheep, Sc ail other live Sc dead stock in Sc about 
his premises, with all his ready money in his 
house Sc at his agents Sc bankers, with all moneys 
due to him at the time of his decease : also, he 
gave Sc devised all Sc every his dwelling-house Sc 
mansion, buildings, gardens Sc lands, with the 
appurtenances, Sc all his real estates, upon trust 
as aforesaid, & upon the uses thereafter stated, 
that is to say, all his real estate in Sc about Denne 
llill, etc., until the youngest of his surviving 
children attained the age of twenty-five years ; 
at that period he willed that his eldest surviving 
child should be put into possession of all his free- 
hold Sc leasehold property, including all timber 
Sc underwood. Sc all personal property on the 
estates. By a subsequent article he appointed 
his eldest son or next surviving child in seniority 
his residuary legatee. There were other clauses 
in the will, Sc also a testamentary writing, from 
which it appeared to have been a principal object 
of testator to give his children the advantage of 
having the same homo for a period after his 
death as they had enjoyed in his lifetime : — 


convey the lands embraced in the 
entail. — Catton v. Mackenzie (1870), 
8 Macph. (Ct. of Sess.) 1049 ; 42 Sc. 
Jur. 618 ; revsd. on another ground, 
10 Macph. (Ct. of Sess.) (H. L.) 1 2 ; 44 
Sc. Jur. 191 ; L. It, 2 Sc. He Div. 202. 
—SOOT. 

PART XVI. SECT. 15, SUB-SECT. 3. 

— B. 

d. Revise of all testator's property 
— Debt due by devisee.] — A devise of all 
“ my real estate & property whatsoever 


Sc. of what nature & kind soever " at a 
place named does not include a dobt 
duo by devisee, who resided Sc carried 
on business at such place to testator. — 
Titorn k v. Thorne (1903), 33 S. C. R. 
309.— CAN. 

e. Legacy vested in testator but not 
paid until after his death — Whether pass- 
ing.}— Re Cotter (1918), 42 O. L. U. 
99 ; 13 O. W. N. 421.— CAN. 

f. “ The remaining part of my 
whole property both in stock , furniture , 
cash etc. — Whether chattels real pass.] 


— Mullally v. WALsn, 3 L. R. Ir. 
244.— IR. 

g. Operation on reversionary per- 
sonal estate— Property “ not included in 
settlement .”] — Personal property was 
put in settlement on the marriage of 
A. &c B. The trusts were inter ana for 
A. (the intended husband) for life ; 
afterwards for B. (the wife) for life ; 8c 
ultimately, in events whlon happened, 
as to one moiety of the trust fund for 
A., his oxors., administrators, Sc assigns. 
By liis will, after confirming his mar- 



664 


Wills. 


Sect. 15. — Descriptions of property : Stib-seci. 3, B. 
cfc C. ; sub 'sect. 4, A. (a) l] 

Held : the property described as all the testator’s 
ready money in his house, etc., did not belong to 
the residuary legatee, Sc did not fall within the 
description of all personal property on the estates, 
etc., but was to be applied for the benefit of the 
wife Sc children. 

(2) Testator bequeathed to trustees, for the use 
of his wife Sc children, the interest of liis property 
in the English Sc French funds ; Sc he gave the 
capital to the surviving children, that is to say, 
to bo equally divided at the period of his eldest 
surviving child attaining the age of tliirty. By a 
codicil he bequeathed to his exors., for the use of 
his children, “ whatever sum now stands in my 
name, or may hereafter, in the Dutch funds, or 
any other funds, including the interest arising 
therefrom ” : — Held : the words “ any other 
funds ” included stock in the British funds. — 
Montresor v. Montresor (1845), 1 Coll. (393 : 
63 E. It. 001. 

5032. “ Stocks, funds & securities ” — Railway 
stock.] — Testator gave to trustees all his lease- 
hold estates, Sc the residue of his moneys, chattels, 
funds, railroad shares, securities for money Sc 
other personal estate Sc effects, on trust, to convert 
into money all such parts as should not consist 
of govt, securities, stocks, funds, or railroad 
shares, Sc apply the moneys arising therefrom for 
the benefit of his wife Sc children, Sc after the death 
of his wife if there should be no children, testator 
directed his real estate to be sold, Sc the money 
arising therefrom, Sc also the money arising from 
his residuary personal estate Sc effects, to be held 
upon certain trusts mentioned in his will : — Held : 
the railroad shares Dassed in the gift over after 
the death of the widow. — Surtees v . Hopkinson 
(1840), 18 L. J. Ch. 188 ; 13 Jur. 181. 

5033. “ Moneys, property & effects ’’ — Copy- 
holds.] — Copyholds held to pass under a will by 
the words “ moneys, property Sc effects,” aided 
by the context. — Streatfeild v. Cooper (1859), 
27 Beav. 338 ; 54 E. It. 132. 

5034. Whether reversionary interest passes by 

general disposition—" All personal estate & effects 
whatsoever.'*] — Trustees holding moneys in trust 
for a married woman invested the amount in the 
purchase of land ; Sc by the purchase deed, to 
which the vendor Sc they were the only parties, 
they declared themselves possessed of the estate, 
in trust to pay the income to the married woman 
for her separate use, for life, &, after her decease, 
in trust for the benefit of all the children of the 
husband Sc wife equally between them ; &, in 

default of children without issue, then in trust 
for the husband in fee, Sc power was reserved to 
the trustees, at the request of the husband Sc 
wife, to sell the property ; Sc thereupon, with all 
convenient speed, to pay out the produce in tire 
purchase of other freehold estates, & so on toiies 
quotiea. At the end of fifteen years the estate was 
sold, Sc the purchase-money was invested as 
money, Sc the income was paid to the married 
woman for forty-four years, until her death. 
Several years after the sale of the estate the 


trustees, by a deed, whicli the husband & wife 
executed, declared that they held the fund upon 
the trusts of the first purchase deed. The husband 
died intestate, Sc the wife survived him for ten 
years. By her will she gave “ all ” her “ personal 
estate Sc effects whatsoever Sc wheresoever, Sc of 
every kind soever, either in possession, remainder, 
reversion or expectancy,” unto two of her children : 
— Held : there was no evidence that the widow 
intended to change the character of the fund 
from being real estate ; there being children 
entitled for their lives to the fund, it was not 
competent for her alone to change its character ; 
but, as the property vested in her subject to her 
children’s life interest, it was competent to her to 
have given such reversionary interest by will, 
but the words she had used were not sufficient to 
include it. — Gillies v . Longlands (1851), 4 De G. 
Sc Sm. 372 ; 20 L. J. Ch. 441 ; 17 L. T. O. S. 250 ; 
15 Jur. 570 ; (34 E. R. 875. 

Annotation : — Distd. Chandler v. Pocock (1881), 1C Cb. D. 048. 

5035. “ All stocks & shares that I may die 

possessed of.**] — lie Lucas-Tooth, Lucas-Tooth 
v. Purlic Trustee (1923), 156 L. T. Jo. 382. 

5036. Reversion expectant on determination 

of lease.] — A gift by testator of all his property, 
real Sc personal, with respect to which lie had not 
made any disposition by settlement, mtge. or 
other deed or instrument of any kind, was held 
to pass all equities of redemption of rntged. 
property Sc all reversions expectant on the deter- 
mination of leases. — Re Mather, Matiier v. 
Mather (1926), 71 Sol. Jo. 142. 

General devise .]— See Sub-sect. 3, A. (5), ante . 

Gift of all securities — Effect on mortgage debt.] — 
See Mortgage, Vol. XXXV., pp. 389-390, Nos. 
1324-1333. 

Use of word “estate ."] — Sec Sub-sect. 14, F., post . 
General residuary disposition.] — See Sect. 16 
sub-sect. 3, C\, post. 

C. General Disposition of Residue. 

See Sect. 10, post. 


Sub -sect. 4. — Unlimited Gifts and Charges. 

A. Unlimited Gifts. 

(a) Rents and Profits. 
i. In General . 

5037. Unlimited gifts of rents & profits — Amounts 
to gift of whole estate.] — K erry v. Derrick, No. 
5061, post. 

5038. .] — A devise of the “ issues Sc 

profits ” of land, passes the land itself. — Parker 
v. Plummer (1590), Cro. Eliz. 190 ; 78 E. R. 446. 

5039. .] -Rayman v. Gold (1591), 

Moore, K. B. 035 ; 72 E. R. 807. 

Annotations : — Mentd. Pybus v. Mitford (1674), Froem. K. B. 
369 ; Roe v. Bendalo (1770), f» Burr. 2008 ; Humphreys v . 
Humphreys (1867), L. It. 4 Eq. 475. 

5040. .] — Griffith v. Smith (1604), 

Moore, K. B. 753 ; 72 E. R. 884. 

Annotations : — Consd. Bush v. Allen (1094), 5 Mod. Rep. 63 : 
South v. Allen (1090), Comb. 375. 

5041. .] — A devise of the profits is a 

devise of the land (Lord Nottingham, Keeper). 


riagre settlement, A. bequeathed all 1 
property “ not included in the abo 
marriage settlement ” to his exors., 
trust for four of his children : — HeU 
the moiety of the trust fund rcserv 
*’ ^ 8 exors., administrators, 
assigns, under the limitations of t 
settlement, passed under the beque 
■—■Re Ghee n. Walsh v. Green (189 
31 L. It. Jr. 338.— IR. 


h. Sum of money “ which is to come 
to me.*’] — Western v. Western, [1 910 J 
N. Z. L. R. 195.— N.Z. 

k. Devise enumerating investments — 
Certain fund not mentioned — Whether 
fund passes. 1 — Montgomery’s Trus- 
tees v. Montgomery (1895), 22 It. 
(Ct. of Sesfl.) 824 ; 32 Sc. L. R. 628 ; 
3 S. L. T. 62.— SCOT. 


PART XVI. SECT. 15, SUB-SECT. 4.— 
A. (a) 1. 

5037 i. Unlimited gifts of rents dt 
profits — Amounts to gift of whole estate.] 
— Re Baker’s Will, Baker v. 
Hutchinson, 11905) V. L. It. 410.— 
AUS. 

5037 ii. — — .] — Sheridan v. 

O ’Reilly, [1900] 1 1. R. 380, 388.— IR. 
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— Gary v. Appleton (1074), 1 Cas. in Ch. 240 ; 
22 E. K. 780. 

5042. .] — Devise of the rents A profits 

to A. to be paid by the exors., is a devise of the 
lands to A. — South v. Alleine (1095), 1 Salk. 
228; Comb. 375; 5 Mod. Rep. 98; 91 E. R. 
202 ; sub nom. Busii v. Allen, 5 Mod. Rep. 03. 

5043. .] — Devise of the profits of 

lands is a devise of the lands themselves (Lord 
Haiidwjcke, C.). — Johnson v. Arnold (1748), 
1 Ves. Sen. 109 ; 27 E. R. 902, L. C. 

Annotations: — Mentd. Cowley v. Hartstonge (1813), I Dow, 

361 ; Davies v. Goodhew (1834), 6 Sim. 585 ; Cookson v. 

Cookson (1845), 12 Cl. & Fin. 121. 

5044. .] — Grant or devise of “ rents, 

& profits,” referable to a term in gross, or mere 
chattel interest, will pass the whole interest in 
the term. Contra as to a term carved out of an 
inheritance. — Belt v. Mitchelson & Belt (1811), 
Belt’s Supp. 227 ; 28 E. R. 508, L. C. 

5045. .] — Devise to three trustees, of 

all testator’s freehold, leasehold, copyhold, & 
personal estate, in trust, after payment of legacies 
& annuities, which annuities he directed to be 
paid out of bank stock standing in his name, to 
pay all the rents, issues, profits, & produce of 
the residue of his estate & effects, as well real 
as personal, to his three nieces, E., M. <fe C., share 

share alike, for their lives, & after their decease, 
or either of them, that their lawful issue should 
have his or her mother’s share of such rents, etc., 
for life ; & if either of the nieces should die in 
the lifetime of the others or other of them having 
no issue, the share of her or them so dying, to be 
equally divided between the survivors of his 
nieces for their respective lives, <fe afterwards by 
the issue of the survivors of such nieces : & in 
like manner if all his nieces, & their issue, save 
one, should die without issue, then such one to 
have the whole for her life ; & after her decease, 
the issue of such niece, if more than one, to enjoy 
the whole, share & share alike ; & if but one, such 
one to enjoy the whole alone ; to hold such parts 
as were freehold to them & each of them, their 
heirs <fe assigns as tenants in common, & not as 
joint tenants ; & if but one, to such only one, 
his or her heirs & assigns for ever ; A in case of 
all the nieces dying without issue, the whole to 
go to the devisor’s next male heir of his name, to 
hold to him his heirs <fc exors. in like manner. 
The niece M. married G. B. who died, leaving his 
wife & one son surviving ; C. also married but 
had no issue. Two of the trustees died, & a 
considerable surplus of testator’s personal estate 
remained after paying debts, legacies, & annuities : 
— Held : if the devise had commenced with the 
words 44 all the rents, issues, <fc profits,” & the 
passage before these words had been omitted, the 
three nieces would respectively have taken estates 
for life in the freehold tenements under the will ; 
with cross remainders between them for life, in 
the event of one or two of them dying without 
issue. — Murthwaite v. Jenkinson (1821), 6 
Moore, C. P. 13. 

5046. .] — T. M. by will gave, devised, 

& bequeathed to three trustees, & to the survivors 
& survivor of them, & the heirs, exors., & adminis- 
trators of such survivor, all & every his freehold, 
copyhold, <fc leasehold estates, & all his personal 
estate & effects whatsoever & wheresoever, in 
trust to pay thereout several legacies & annuities, 


& for other the purposes in his will mentioned. 
He then gave legacies & annuities to a consider- 
able amount, & directed that the annuities should 
be payable out of his £20,400 three per cent, 
consols. The case found that a large surplus of 
the personal estate remained after paying the 
debts, legacies, & annuities ; but did not find 
that the legacies were really paid or that the 
annuitants were either satisfied, or dead. He 
then devised as follows : 44 All the rents, issues, 
dividends, interest, profits, & produce of all the 
rest, residue, & remainder of my estate & effects 
whatsoever & wheresoever, & of what nature, 
kind, or quality soever, as well as personal, which 
I shall die siesed or possessed of, interested in, or 
entitled to at the time of my decease, I do give, 
devise, & bequeath unto my three nieces, E. M., 
M. M., & C. M., equally to be divided among them, 
share & share alike, for & during the term of their 
natural lives. & from & after the decease of 
them, or either of them, it is my will that the 
lawful issue of them & each of them shall have 
& enjoy his or her mother’s share of all such 
residue of such rents, etc., for life in like manner. 
& if either of my nieces shall happen to die in the 
lifetime of the others or other of them, without 
issue of her body lawfully begotten, that the share 
of her so dying without issue as aforesaid shall go 
to & be shared & divided equally between the 
survivors of my nieces for their respective lives, 
& afterwards by the lawful issue of the survivors 
of my nieces in like manner. & if all my nieces 
& their issue, save one, shall die without issue 
lawfully begotten, then such surviving niece shall 
have & enjoy the whole of the rents, etc., of such 
residue of my estate for & during the term of her 
natural life. & from & after her decease the 
lawful issue of such surviving niece (if more than 
one) shall have the whole of the rents, etc., equally 
between them, share & share alike ; & if but one, 
then such only one shall have & enjoy the whole 
of such part as is personal, to & for his or her 
own use & benefit ; & to hold so much & such 
part or parts thereof as are freehold to them & 
each of them, if more than one, their or his or 
her heirs & assigns, as tenants in common, & not 
as joint-tenants ; & if but one, then to such one, 
his or her heirs & assigns for ever. & if all my 
nieces shall die without issue, then, from & after 
the decease of the survivor of them, without 
issue, as aforesaid, I give the wiiole of such residue 
to my next male heir of the name of M. to hold to 
him, his heirs, exors., & administrators, in manner 
aforesaid.” 

Two of the trustees were dead ; all the nieces 
were living ; two of them had no children, the 
other had one child, a son G. B., & it being a 
question what estate these parties severally & 
respectively took under the will : — Held : in case 
the will had commenced with the words 44 all the 
rents,” etc., & the passage before those words 
had been omitted, the three nieces would have 
taken estates tail in the freeholds & absolute 
interests in the leasehold. — M urthwatte v. 
Jenkinson (1824), 2 B. & C. 357 ; 3 Dow. & Ry. 
K. B. 704 : 107 E. R. 418, 705 ; subsequent pro- 
ceedings, 3 B. & G. 191, L. O. 

Annotations : — Mentd. Doe d. Gallini r. Galliai (1833), 5 
B. Sc Ad. 621 ; Doo d. Gallini v. Gallini (1835), 3 Ad. & El. 

3 TT 0 • 

5047. .] — A gift of a sum of money 


1. Devise to trustees " to receive rents 
i & P a V same to cestui qui 

trust — Whether legal estate in cestui qnt 
trust, j A devise of land to trustees to 
receive the rents & profits, & pay the 
same to the cestui que trust, or otherwise 


to allow her to receive the same, vests 
the leifal estate In the cestui que trust. 
— Martin v . Phillips (1890), 11 S. R. 
N. S. W. 481.— AUS. 

m. Unlimited gift of rents <fr profits 
— Whether land passes — In absence of 


contrary intention.] — The rule that a 
devise of the rents & profits or of the 
income of land passes the land itself, 
both at law & In equity Is subject to 
the restriction that it applies only in 
the absence of a context indicating 
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Sect. 15. — Descriptions of property : Stib-sect. 4, A. 
(a) i. & it ., & (&).] 

to one, to be paid out of the produce of a real 
estate, directed to be sold, followed by a gift to 
others, of the residue of that produce, is sub- 
stantially a gift of the whole estate, A not a gift 
of legacies, with a collateral charge upon the 
estate. — N ewbold v. Roadknight (1830), 1 Russ. 
& M. 077 ; Taml. 492 ; 39 E. R. 200. 

Annotations: — Reid. He Ward, Gordon v. Duff (1860), 28 

Boav. 519 ; Davies v. Fowler (1873), L. R. 16 TCq. 308. 

5048. .] — (1) Testator, resident in 

Jamaica, devised the rents, issues & profits of 
his estate, called I. A C. P., in that island, to 
A. B. : — Held : the estate A the slaves, mules, 
cattle A machinery thereon passed under this 
devise. 

(2) Devise of “ one moiety of the rente, issues 
& profits of my estate, named I. in the parish of 
M., to be divided equally amongst my grand- 
children ; the other moiety of the rents, issues A 
profits of my said estate I give to R. A his heirs ” : 
— Held : the grandchildren take the fee as tenants 
in common, in a moiety of the estate. — S tewart 
v. Garnett (1830), 3 Sim. 398 ; 57 E. R. 1047. 

Annotations : — As to (1) Refd. Turner r. Barclay (1854), 9 

Moo. P. C. C. 26-4. As to (2) Retd. Silvoy v. Howard (1837), 

G Ad. & El. 253. 

5049. .] — Testator devised estates io 

his son R. Ii., his heirs A assigns for ever, subject 
nevertheless to the payment of £250, £200, A 
£150, to testator’s three daughters respectively. 
He then continued, “ A I do hereby direct, that 
until my said son R. or his heirs shall come to 
England, A also to pay to my said three daughters 
the said sum of £600 in manner as aforesaid, he 
shall not have possession of the said estate : but 
the rents A profits arising from the said estate A 
premises shall be equally divided to A amongst 
my said three daughters in equal parts A pro- 
portions, until my said son or bis heirs shall 
come to England A pay the said sum of £000 as 
aforesaid.” He further empowered the eldest 
daughter to let the premises from time to time, 
for terms of seven years ; A he added, “ A in 
case my said son shall not come to England during 
his lifetime to take possession of the said estate 
in manner hereinbefore mentioned, & shall die 
without leaving any issue lawfully to be begotten, 
then I give A devise the said estate A premises 
to my said three daughters in equal parts A pro- 
portions, not as joint- tenants but as tenants in 
common, A to the respective heirs of their several 
bodies for ever.” If either of the younger 
daughters died under age A unmarried, her 
moneys, estate, etc., were to be divided equally 
between the survivors. On testator’s death the 
daughters entered, R. H., the son, being abroad, 
& they kept possession till he died, never having 
made the required payment : — Held : their estate 
in the premises was either a fee, conditioned to 
determine when R. H. “or his heirs,” should 
fulfil the terms of the will, or a chattel interest, 
subject to the same event. — D oe d. Goldin v. 
Lakeman (1831), 2 B. & Ad. 30 ; 9 L. J. O. 8. 
K. B. 138 ; 109 E. R. 1054. 

Annotation : - Reid. Borrows v. Ell Ison (1871), 19 W. 11. 

5050. .] — Testator directed his 

daughter’s share to be secured for her separate 


use [A] desired [it] to be secured in the funds, A 
for his trustee to pay her the dividends ; A he 
wished that neither the principal or interest of 
the funds should be subject to the control of any 
husband she might marry, but that the same 
should stand subject to her will only, properly 
executed, whether covert or sole, at her decease : — 
Held : the daughter t-ook an absolute interest 
for her separate use. — Tawney v. Ward (1839), 
1 Beav. 503 ; 8 L. J. Oh. 319 ; 48 E. R. 1059. 

Annotation : — Mentd. Pritchard v. Norris (1855), 25 L. T. 
O. S. GO. 

5051. — .] — Generally speaking, a grant 

of the profits of land is a giant- of the land itself 
(Wilde, C.J.). — Plenty v. West (1848), 0 C. B. 
201 ; 130 E. R. 1227. 

5052. .] — A devise of t-ho rents A 

profits of real estate carries with it the property 
in the land (Lord Cranwortii, L.J.). — Blann v. 
Bell (1852), 2 De G. M. A G. 775 ; 22 L. J. Oh. 
230 ; 20 L. T. O. S. 162 ; 10 Jur. 1103 ; 42 E. R. 
1075, L. J.T. 

Annotations : — Refd. lie Tundy, Tandy v. Tandy (1880), 34 
W. It. 718 ; Coward?'. Larkman (1888), 00 L.T.l. Mentd. 
Wiadon v. Wisden (1854), 2 YV. R. GIG; He Wareham, 
YVarehum v. lire win, [191 2J 2 Ch. 312. 

5053. .] — Testator gave the income 

of his property to E. A two other persons succes- 
sively for life, A on the deatli of the survivor, he 
gave all his property to the eldest son then living 
of W., his exors., administrators A assigns. W. 
had three sons, of whom W. \V. was the eldest. 
Testator, by a codicil, revoked so much of his 
will as related to W. W., “ A left E., on the death 
of the tenants for life, in the full enjoyment of 
all liis propert y ” : — Held : the gift to E. in the 
codicil enlarged his life-estate into absolute owner- 
ship. — Wells v. Wells (1853), 17 Beav. 490 ; 
23 L. J. Ch. 091 ; 22 L. T. O. 8. 93; 17 Jur. 
1020 ; 2 W. R. 0 ; 51 E. R. 1124. 

Aynwtation .-“ Mentd. ’Wallace r. Seymour (1872), 20 W. 1L 
034. 

5054. .] — Testatrix gave all her lease- 

hold A personal estate to trustees, upon trust to 
pay the rents A profits of two specified houses to 
A. : — Held: A. took an absolute interest- in the 
leaseholds. — Bignall v. Rose (1854), 21 L. .J. Ch. 
27 ; 3 W. R. 77. 

5055. — — .] — Testator devised freeholds 

to trustees to pay the rents to his five children 
“ or their heirs ” : — Held : the children took a 
fee. — Adrhead v. Willetts (1891), 29 Beav. 
358 ; 9 W. R. 405 ; 54 E. R. 000. 

5056. — — .! — Testator gave real A 

personal estate to trustees upon trust to receive 
the rents of certain leasehold premises, A pay the 
same to his daughter E. upon her sole receipt, for 
her separate use, but in case of the death of E. 
before the expiration of the lease, then upon trust- 
for her children. E. died before the expiration 
of the lease, without children : — Held : she was 
entitled to the leasehold premises absolutely. — 
Watkins v. Weston (1803), 3 I)e G. J. & 8m. 434 ; 
32 L. J. Ch. 609 ; 8 L. T. 400 ; 11 W. R. 408 ; 
40 E. R. 703, L. JJ. 

Annotations : — Mentd. Gatonby r. Morgan (1876), 1 Q. B. 1). 
685 ; lie Jones, Last?;. Dobson, [1915j 1 Ch. 240. 

5057. — — .] — Devise to sons A daughters 

of an equal share in all the income of real property : 
— Held : the devise of the income of the estate 


contrary intention. — M cKf.nzik v. j mean a gift of the income from the 
McKenzie, [1925] 1 D. L. R. 373; 56 farm, such a gift carrying the corpus 
O. L. U. 247. — CAN. in the absence of words sufficient to 

cut down the gift to a life estate, & 
n. — ~ — .1- Gift in a will of therefore being a devise in fee simple 

“my farm proceeds ” .-Held : to of the land . — lit Churchill (Sask.). 


[1919] 3 W. W. R. 557.-— CAN. 

o. .] — Though the devise 

is of rents & profits ; it passes tne 
absolute interest. — Malcolmson v. 
Malcolms on (1851), 17 L. T. O. S. 44. 
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passed the fee. — Mannox v . Greener (1872), 
L. R. 14 Eq. 4 58 ; 27 L . T. 408. 

4nru)lation8 : — Conid. Johnson v. Johnson (1887), 35 Ch. D. 
r m BeM.tfe Coward, Coward v. Larkman (1887), 57 
L T. 2 £ 5, . Mentd. Re Dotty, Betty v. A.-G. (1899), 80 L. T. 
675 ; Re Anderson, Hailigey v. Klrkley, [1920] 1 Ch. 175. 

5058. —.] — Testator, after giving all 

the residue of his estate both real & personal, 
to trustees, gave, devised, & bequeathed the yearly 
produce of his said estate unto his six children, 
naming them, & the issue of them (such issue taking 
only their parents’ share), to & for her or their own 
use & benefit absolutely, share & share alike : — 
Held : the children of testator, who all survived 
him, took absolute interests in his realty as 
tenants in common in fee. — S hacklock v. Jarvis 
(1872), 28 L.T. 682. 

5059. .] — Re Martin, Martin v. 

Martin, [1892] W. N. 120. 

5060. Unless contrary Intention shown.] 

Wynne v. Wynne (1887), 2 Keen, 778 ; 7 L. J. Ch. 
45 ; 48 E. R. 830. 

Whether advowson passes.] - See 

Ecclesiastical Law, Vol. XIX., pp. 380, 384- 
280, Nos. 2016, 2017, 2081, 2083, 2096. 

Compare Agriculture, Vol. IT., p. 82, No. 621. 

ii. Properly Subject to Lease. 

5061. Unlimited gift of rents — Amounts to gift 
of whole property.] — If a man let land, A devise, 

concerning all my lands, etc., I bequeath the 
rents thereof to A.” the devisee shall take the 
land itself. Kerry r. Derrick (1605), (Vo. Jac. 
104 ; Moore, K. B. 771 ; 79 E. It. 90 ; sub nom. 
Derick v. Keky, Moore, K. B. 040. 

:r A P ld * Maundy r. Maundy (17:55), 2 Sira. 
1020 . Refd. Meredith v. Webber (1666), O. Dridg. 500; 
A.-G. r. Coventry Curpn. (1700), 3 Madd. 353. 

5062. - - .] - Paw tjng v. Pawling (1630), 

Lilt. 348; 124E.lt. 279. 

5063. - — ,| — By a devise of ground rents 

on leases for years the reversion passes. — Maundy 
v. Maundy (1735), 2 Ntra. 1020 ; 93 E. R. 1001 ; 
sub nom. Manly v. Manby, 2 Barn. K. B. 202 ; 
sub nom. Manly v. Mandy, 7\el. W. 297 ; sub nom. 
Maudy v. Maitdy, Lee temp. Hard. 142. 

Annotation Apld. A.-G. r. Meyriek (1750), 2 Ves. Sen. 44. 

5064. — - - — .] — Bequest of leasehold ground 

rents, passes not the reserved rent only, but the 
reversionary leasehold interest. — Kaye v. Lanon 
(1780), 1 Bro. 0. O. 76 ; 28 E. R. 995. 

5065. .] — There can be no doubt that 

by the words, “my copyhold ground rent,” the 
estate itself passed (Grant, M.R.). — Walker v. 
Shore (1815), 19 Ves. 387 ; 34 E. R. 361. 
Annet/itions Mentd. Taylor v. Clark (1841), 1 Hare, 1G1 ; 

1 Y ‘ * r " cas - 3,2 : 


(b) Income. 

5066. Unlimited gift of Income -Amounts to 
gift of capital.] — A gift to trustees to pay the pro- 
duce to A. without limiting the duration of the 
interest, an absolute gift of the principal. — 


Elton v. Shephard (1781), 1 Bro. C. C. 532 ; 28 
E. B. 1282. 

Annotations : — Apld. Stretch v. Watkins (1816), 1 Madd. 
253 ; Haig v. Swiney (1823), 1 Sim. A St. 487 ; Oldman 
r. Slater (1829), 3 Sim. 84 ; Re Coward, Coward v. Lark- 
man (1887), 50 L. T. 278. Refd. Adamson v. Armitago 
(1815), 19 Ves. 416; Rishton v. Cobb (1839), 5 My. & Cr. 145. 

5067. — — .] — I am not prepared to say 

that I ever heard that where a testator gives for 
ever & without limitation the dividends & interest 
to accrue upon the residue of his personal property 
that would not carry the whole interest (Lord 
Alvanley, M.B.). — Philipps v. Chamberlaine 
(1798), 4 Ves. 51 ; 31 E. B. 27. 

Annotations : — Distd. Wilson v. Major (1805), 11 Ves. 205. 
Apld. Stretch V. Watkins (1816), 1 Madd. 253. Consd. 
Stokes v. Heron (1845), 12 Cl. & Fin. 161. Refd. Adam- 
son v. Arm it age (1815), Coop. G. 283 ; Rishton v. Cobb 
(1839), 5 My. & Cr. 145 ; Blewitt v. Roberts (1841), Cr. 
Sc Ph. 274. 

5068. — — .] — Indefinite bequest of the 

dividends gives the absolute property of stock. — 
Page v. Leapingwell (1812), 18 Ves. 463 ; 34 
E. B. 392. 

Annotations : —Refd. Rishton v. Cobb (1839), 5 My. & Cr. 
145. Meutd. Parrott, v. Worsfold (1820), 1 Jac. Sc W. 594 ; 
Scott v. SftJmond (1833), Coop. temp. Brough. 46 ; A.-G. 
r. Barham (1835). 4 L. J. Ch. 128 ; Newman v. Williams 
(1840), 10 L. J. Ch. 106 ; (.Teed v. Creed (1844), 11 Cl. Sc 
Fin. 491 ; Green v. Pcrtwee (1846). 5 Hare, 219 ; Laurie 
Glutton (1851), 15 Beav. 65; Petre v. Petre (1851), 
14 Beav. 197 ; Hewitt, v. George (1854), 18 Beav. 522; 
A.-G. r. Trinity College, Cambridge (1856), 21 Beav. 383 ; 
Booth v. Aljngton (1856), 6 Do G. M. Sc G. 613 ; Bernard 
r. Minshnll (1859). John. 276 : Re Harries’ Trusts (1859), 
John. 199; Wright v. Weston (1859), 26 Beav. 429 ; 
Jlaslewood r. Green (I860), 28 Beav. 1 : Harley v. Moon 
(1861), 1 Drew. & 8 m. 623 ; Elwe.s r. Causton (1862), 30 
Beav. 554 ; Hodgson v. Bective (1863), 1 Hem. & M. 376 ; 
Lakin v. Lakin (i 860 ), 34 Beav. 443: Penny w. Penny 
(1865), 13 L. T. 496 ; Re Jeaffreson’s Trusts (1866), L. It. 

2 Eq. 276 ; Re Jeffery’s Trusts (1866). L. It. 2 Eq. 68 ; 
Walpole v. Apthorp (1867), L. K. 4 Eq. 37 ; Baker r. 
Farmer (1868), 3 Ch. App. 537 ; Miller e. Huddtestonc 
(1868), L. It. 6 Eq. 65 ; Wilday r. Barnett (1868), L. It. 6 
Eq. 193 ; Springett v. Jonings (1870), 39 L. .T. Ch. 652 ; 
Aston v. Wood (1871), 43 L. J. Ch. 715; De Lisle r. 
Hodgos (1874), L. It. 17 Eq. 4 40; Stokes v. Bridgman 
(1878). 4 7 L. J. Ch. 759 ; Gilbert v. Whitfield (1882), 52 
L. J. Ch. 210 ; Re Judkin’s Trusts (1884), 50 L. T. 200 : 
Wilson v. Kenriek (1885), 31 Ch. D. 658 ; Re Saunders- 
DavieR, Saumlors-Davies v. Saunders-Davies (1887), 34 
Ch. I). 482 ; Re Currie, Bjorkman v. Kimberley (1888), 
57 L. J. Ch. 743 : Re Tinmo, Itaikes v. Itaikcs (1890), 45 
Ch. T). 66 ; Re Doane (1893), 10 T. L. it. 100 ; Re Tilt, 
Lampet v. Kennedy (1896), 74 L. T. 163; Re Phillips, 
Eddowes r. Phillips (1897), 66 L. J. Ch. 714 ; Re Margetts, 
Smith v. Margetts (1906). 50 Sol. Jo. 290 ; Re Whitrod, 
Burrows v. Base, [1926] Ch. 118. 

5069. .]•— Bequest of the produce of a 

fund is a gift of that produce in perpetuity, & 
consequently of the fund itself ; unless not the 
intention on the face of the will. — Adamson v. 
Armitage (1815), 19 Ves. 41(5 ; Coop. G. 283 ; 34 
E. B. 571. 


Annotations:— Apld. Hawkins r. Hawkins (1831), 7 Sim. 
173. Refd. Re May, Ex p. Ray (1815), 1 Madd. 199 ; Gil 
bert v. Lewis (18(52), 1 T)e G. J. A' Sm. 38 ; Re Tarsey’s 
Trust Estate (1866), 35 L. ,T. Ch. 452 ; Hartford v. Power 
(1868), 16 W. R. 822 ; Massy v. Rowen (1869), L. R. 4 
H. L. 288. 


5070. — — .] — An unlimited bequest of the 

interest of stock, passes the principal also.- 
Stret ch v. Watkins (181(3), 1 Madd. 25 3 ; 50 
E. R. 94. 


Annotation 

274. 


■Consd. Blewitt v. Roberts (1841), Cr. Sc Ph. 


PART XVI. SECT. 15, SUB-SECT. 4. — 

A. (b). 

5066 I. Unlimited qift of income — 
Amounts to {r ift of capital. J— The will of 
testator contained the following clause : 

1 3 I] ? y daughters KJlenor & Mary 
Maria I give, devise, & bequeath the 
interest of three thousand dollars oach 
per annum, to be paid to each of them 
half yearly ” : — Held : the deviseos 
took an absolute interest in the $3,000 
given to each of them. — Morrow r. 
J«NKIN8, 6 O. R. 693.— CAN. 

6066 ii. ,1 — A direction by 


testator that $4,000 bo investod in thi 
names of exors. for the benefit of his sou 
that the income be paid to the latter 
tk that if he shall take unto himself i 
wife then the money was to be investot 
in real estate ** so that my said soi 
shall have a home for his absolute ust 
A" benefit ” without gift over, confer) 
an absolute interest upon the son.— 
Jie Hhkakp (1913), 24 O. W. R. 716; < 
O. W. N. 1395 ; 11 D. L. R. 576.— CAN 

5066 iii. .] — R e Floreni 

Estate (Alta.), [1927] 3 D. L. R. 946 
1 1927 J 3 W. W. R. 127. — CAN. 


6066 iv. .J — Tredennick 

v. Tredennick, [1900] 1 I. It. 354. — IR. 

5066 V. .] — Cooney v . 

Nicholls (1881), 7 L. R. Ir. 107, 115. 

— IR. 

5066 vi. .] — Public Trus- 

tee v. Wilson, [1916] N. Z. L. R. 798. 

— N.Z. 

6066 vii. IieGox, [1916] 

N. Z. L. It. 665.— N.Z. 

6066 viii. .] — Re Jones. 

[1927] 2 I>. L. It. 113 ; 60 O. L. R. 136. 

— CAN. 
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Seel. 15 . — Description a of properly : Sub-sect. 4, A. 

( b ), & B . (a).j 

5071. .] — Bequest of the interest of 

the remainder of personal estate, after payment 
of debts & legacies to A. for life, & at her decease, 
to C. passes an absolute interest to C. subject to 
the prior life interest of A. — Clough v. Wynne 
(1817), 2 Madd. 188 ; 5G E. It. 304. 

Annotations Consd. Blewitt v. Roberts (1841), Cr. & Ph. 

274. Refd. Oldman v. Slater (1829), 3 Sim. 84. 

5072. .] — A bequest of stock to 

trustees, upon trust, to pay the dividends from 
t-imo to time to a married woman for her separate 
use, is an unlimited gift of the dividends, Sc 
consequently passes the capital. — Haig v. Swine y 
(1823), 1 Sim. Sc St. 487 ; 2 L. J. O. S. Oh. 20 ; 57 
E. It. 193. 

5073. .] — (l) A testator after giving 

several annuities for lives, each gift commencing 
with the word “ item,” proceeds thus: “ item, 1 
give to my wife £1,200 a year during her life, & 
also my furniture & house, Sc after her decease to 
S. & his heirs : — Held : S. was entitled to the fund 
for payment of the annuity, as well as to the 
house & furniture. 

(2) A bequest of a reversionary interest in 
personalty to an ex or. affords a presumption that 
testator intended to exclude him from the residue ; 
but parol evidence is admissible to rebut the 
presumption. — Oldman v. Slater (1829), 3 Sim. 
84 ; 57 E. R. 932. 

5074. .] — Testator gave annuities out 

of any money arising from whatever dividends he 
might die possessed of in the Bank of England, Sc 
the residue of the dividends to his brother A., to 
enable him to assist such of the children of his 
brother F. as he should find deserving of encourage- 
ment, Sc upon the demise of the annuitants or 
any of them, testator gave each annuitant’s pro- 

E ortion of the before-mentioned dividends to his 
rother A., to be at his disposal, but the principal 
to remain in the bank : — Held : no trust was 
created for the children of F., but A. took absolutely 
the capital of testator’s stock, subject to the 
annuities. — Benson v. Whittamc, Hemming v. 
Whittam (1831), 5 Sim. 22 ; 1 L. J. Ch. 94 ; 58 
E. R. 246. 

Annotations Hodgson v. Green (1842), 11 L. J. Oh. 

312 ; Gloucester Corpn. r. Wood (1843), 3 Haro, 131 : 
Thorp v. Owen (1843), 2 Haro, 607. 

5075. .] — Bequest of personalty to 

trustees, to pay the interest to G., baronet, for life, 
& after bis decease, to his eldest son ; but in «ase 
he should die leaving no son, then in trust for the 
person on whom the baronetcy should devolve, 
so that each baronet should take for life only ; Sc 
after its extinction over. At the death of testator, 
G. & his two brothers, J. & R., on whom the 
baronetcy subsequently & successively devolved, 
were living. G. afterwards died without having 
had any issue : — Held : J. was absolutely entitled 
to the property. — Mackworth v. Hjnxman (183(3), 

2 Keen, 658 ; Donnelly, 29 ; 5 L. J. Ch. 127 ; 48 
E. R. 782. 


12 C'l. & 
O. S. 4 ; 


Annotations: — Refd. Dungannon r. Smith (1846), 

Fin. 546 ; Morgan r. Rowland (1848), 13 L. T. 

Rowland 17. Morgan (1848), 2 Ph. 764. 

5076. .] — Hyde v . Cullen (1837), 1 

Jur. 100. 

5077. .J— Stephenson v. Dowson, 


-•] — Wilson v. M addison (1843), 


No. 5819, 'post. 

5078. 

2 Y. & C. Ch. Cas. 372 ; 12 L. J. Ch. 420 ILL 
O. 8. 336 ; 7 Jur. 672 ; 63 E. E. 164. 

Armotationa Distd. Kerr v. Middlesex Hospital (1852), 22 

0858)? S De G. ® edgC8 *• * Uok 


5079. .]— Testator gave the produce 

of his share Sc interest in Ins co-i ‘ ^ 

business to his wife, Sc also the interest of the capital 
sum of £1,000 for her sole uso Sc benefit & free from 
the debts or control of any husband she might 
marry, & her receipt to be a sufficient discharge to 
his exors., & he gave all his furniture, plate, etc., 
to her absolutely : — Held : the gift of the interest 
of the £1,000 passed the principal. — Humphrey v . 
Humphrey (1851), 1 Sim. N. S. 536 ; 20 L. J. Ch. 
425 ; 61 E. R. 207. 

Annotation : — Distd. Blann v. Bell (1852), 2 Do G. M. & G. 
775. 

5080. .] — Bequest to a woman of the 

dividends of a sum of stock for her separate use, 
with a direction that at her death she might leave 
it to her children, or whom she might choose : — 
Held : an absolute gift, & she was entitled to pay- 
ment.— Soutiiouse v. Bate (1852), 16 Beav. 132 ; 
18 L. T. O. S. 218 ; 51 E. R. 727. 

5081. .] — Testatrix, by her will, 

directed her exors. to pay to M. or her assigns, or 
permit her to receive the income of her residuary 
personal estate, after payment of debts, & she then 
bequeathed certain legacies payable after the 
death of M. By a second codicil she gave a legacy 
payable after the death of M. ; — Held : M. took 
an absolute interest in the residuary personal 
estate. — Jenings v . Baily (1853), 17 Beav. 118 ; 
22 L. J. Ch. 977 ; 21 L. T. O. S. 112 ; 17 Jur. 433 : 
51 E. R. 977. 

Annotation : — Refd. Re Coward, Coward v. Larkman (1887), 
56 L. T. 278. 

5082. .] — Where testator being entitled 

to certain sums of stock on the death of 8., which 
were then standing in the names of himself, his 
wife, Sc 8 ., made his will, & thereby bequeathed the 
reversionary dividends on the sums of stock to his 
wife, & after her decease, gave some of the 
dividends specifically to charities for ever, Sc to 
other persons ; S. died ; testator then took a 
transfer of the sums of stock into his own name Sc 
shortly afterwards also died ; Sc then his widow 
died : — Held : a bequest of dividends of a, sum 
of stock carries the principal. — Tyrrell v. Clark 
(1854), 2 Drew. 86 ; 2 Eq. Rep. 333 ; 23 L. J. Ch. 
283 ; 22 L. T. O. S. 313 ; 18 Jur. 323 ; 2. W. R. 
152 ; 61 E. It. 651. 

Annotations : — Reid. Trevalion v. Andcrton (1896), 66 L. J. 

Q. B. 23U ; Re Lyuaght, Lysught r. Lysaght, [1898] 1 Ch. 
115 ; Rr Oppeuhoiiner, Oppenhoiincr r. Boatman (1907), 

76 L. J. Ch. 287. 

5083. — -* — .j -Testatrix bequeathed as 

follows : I will to S., “ if living, the interest of my 
property in the 31 per cents. ; A if not living at 
my decease, I will the interest of that property ” 
to E. for life, A afterwards to be divided amongst 
her children : — Held : 8. took an absolute interest, 

Sc the gift over only took effect in the event of 8 . 
predeceasing testatrix. — Boosey v. Gardner 
(1854), 18 Beav 4.71 ; 52 E. R. 185; revsd. on 
other grounds, 5 Dc G. M. Sc G. 122, L. JJ. 
Annotation : — Mentd. Paylor r. Pogg (1857), 24 Beav. 105. 

5084. .] — Testator gave to his 

daughter A. residue of funded property & his 
leasehold estates for her life, Sc in case of A.’s 
decease, he directed his trustees to receive “ the 
dividends, interest, Sc produce, of the funds, Sc 
also the rents & profits of his ” leasehold estates, 

“ to pay a sufficient part thereof for Sc towards the 
maintenance, education, support, Sc bringing up ” 
of A.’s children until they should attain their 
ages of twenty-one years, Sc on their severally 
attaining that age, “ to pay, assign, transfer, Sc 
convey all the residue Sc remainder of the dividends, 
interest, Sc produce of the funds, Sc the rents of his 
leasehold messuages, as shall not have been applied 
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for & towards the maintenance & education of the 
children as aforesaid equally unto & amongst all 
the children ” of his daughter A. 

A. died, leaving B., her only child, her surviving. 
On bill filed by B. against trustees : — Held : the 
indefinite gift of income was tantamount to a gift 
of the corpus. — Fisher v. Mair (1859), 8 W. R. 108. 

5085. .] — Testator directed his 

residuary personal estate to be invested, “ & the 
interest to be divided half-yearly between his four 
sons, & at the decease of either without lawful 
issue such share to revert to the remainder then 
living, or their child or children : — Held : each of 
the four sons took an absolute interest in his share, 
subject to be divested in case of his dying without 
leaving issue, & there was no gift by implication 
to the children of any who might die leaving issue. 
— Dowling v. Dowling (1860), 1 Ch. App. 612 ; 
15 L. T. 152 ; 12 Jur. N. S. 720 ; 14 W. R. 1003, 
L. JJ. 

Annotations: — Difltd. Cross v. Maltby (1875), L. II. 20 Eq. 

878. Apld. lie Smaling, Johnson v. SmalJng (1877). 37 

L. T. 392. 

5086. .] — Testator gave a sum of 

stock & the interest thereof to be paid equally 
amongst certain grandchildren : the shares to be 
paid to the grandsons at twenty-one ; the interest 
to be paid to the granddaughters during their 
lives, & if any died under twenty-one without 
leaving lawful issue, his, her, or their shares to be 
equally divided amongst the survivors. He then 
gave other sums of stock on trust to pay to the 
granddaughters the interest of such sums at 
twenty-one, & if any died under twenty-one, to 
pay the interest to the survivors. There was, in 
an earlier part of the will, a bequest of stock in 
trust to pay the dividends to the granddaughters 
during their lives at twenty-one, & if any died 
under twenty-one without leaving issue, then to 
the survivors ; at the decease of any leaving 
issue, the principal A interest to be paid to the 
issue at twenty-one : — Held : the general rule as 
to an unlimited gift of income, being a gift of 
capital, applied to the two first-mentioned legacies, 
& was not controlled by the earlier bequest, or by 
other provisions in the will. — Penny v. Peppin 
(1867), 15 W. R. 306. 

5087. .] — The income is . . . given 

to the daughters absolutely & that is equivalent 
to a gift of the capital to them (Fry, J.). — 
Davidson v. Kimpton (1881), 18 Oh. D. 213; 45 
L. T. 132 ; 29 W. R. 912. 

Annotations: — Mentd. Tie White, White v. Edmond, [1901] 

1 Ch. 570. Reid. Mortimer, Griffiths v. Mortimer (1885), 

54 L. J. Ch. 414 ; Askew r. Askew (1888). 57 L. J. Ch. 629 ; 

Tie Roper’s Estate, Morrell v. Gisslng (1889), 41 Ch. D. 409. 

5088. — - — .] — A will contained this clause, 

“ with regard to the residue of my estate iny 
exors. shall pay the interest in equal parts half- 
yearly to my sons F., E., & A., the share of a 
predeceasor to be equally divided to the survivors 
or Burvivor.” A., alone survived testator : — 
Held : A. was entitled to the capital of the residue. 

- -He Tandy, Tandy v. Tandy (1886), 34 W. R. 
748, C. A. 

6089. .]- Re Lawes-Wittewrongk, 

Maurice v. Bennett, -No. 5349, post, 

5090. Unless contrary intention 

shown.] — A legacy, not as an independent bequest, 
with a time for payment, or distribution, appointed 
afterwards, but the time annexed to the substance 
of the bequest, the interests do not vest before 
that period. — S ansbury v. Read (1805), 12 Ves. 
75; 33 E. R. 29. 

5091 , .] — Where there are words 

in a gift of interest which clearly shows that testator 
intended to make a distinction between the 


capital & the interest , & the disposition of them 
separate & distinct, a gift of interest will not pass 
the capital. — Baker v . Smith (1853), 1 W. R. 490. 

5092. .] — (1) Indefinite bequest 

of the income of personalty held not to carry the 
corpus. 

(2) Gift of “ personal estate & property what- 
soever & wheresoever,” held not to pass real 
estate. — Buchanan v. Harrison (1861), i John. 
<te H. 662 ; 31 L. J. Ch. 74 ; 8 Jur. N. S. 965 ; 10 
W. R. 118 ; 70 E. R. 909. 

5093. ,] — Re Morgan, Morgan 

v. Morgan, [1893] 3 Ch. 222 ; 62 L. J. Ch. 789 ; 
69 L. T. 407 ; 37 Sol. Jo. 581, C. A. 

Annotation : — Reid. Re Bawden, Bawdon v. Crosswell, 

National Provincial Bank v. Crosswell (1893), 63 L. J. Ch. 

412. 

5094. .] — Re Mason, Mason v . 

Mason, No. 5105, post. 

Interest of annuitants .] — See Rentcharges & 
Annuities, Vol. XXXIX., p. 127, Nos. 200-203. 


B. Unlimited Charges. 

(a) Rents and Profits . 

5095. Charge upon rents & profits — Amounts to 
charge upon corpus.] — A sale directed on the words 
rents & profits alone, though generally contrary to 
testator’s intent ; in aid of creditor on the ground 
of law, that in a will those words meant & passed 
the land itself. — Baines v. Dixon (1747), 1 Ves. 
Sen. 41 ; 27 E. R. 878, L. C. 

Annotations : — Consd. Allan v. Backhouse (1813), 2 Ves. & B. 

65. Refd. Forbes v. Richardson (1853), 11 Hare, 354. 

5096. .] — The words “ rents & profits ” 

extended beyond their natural meaning, annual 
profits, to mtge. or sale, when necessary to effect 
the object, raising a gross sum, for fines on renewal 
therefore as well as portions, & not controlled by 
the apparent general intention to preserve the 
estate entire. — Allan v . Backhouse (1813), 2 
Ves. & B. 65 ; 35 E. R. 243 ; on appeal (1821), 
Jac. 631, L. C. 


Annotations : — Consd. Shaftsbury v. Marlborough (1833), 
2 My. & K. Ill; Haldonby v. Spofforth (1839b 1 Beav. 
390 ; Jones v. .Tones (1846), 5 Haro, 440; Forbes v. 
Richardson (1853), 11 Hare, 354. Distd. Solley v. Wood 
(1861), 29 Beav. 482. Consd. Wragrg: v. Morley (1866b 14 
W. R. 949 ; Hayward v. Pile (1870), 22 L. T. 893. Kefd. 
Garinstone v. Gaunt (1845), 1 Coll. 577 ; Bute v. Ryder 
(1884), 53 L. J. Ch. 1090. 

5097. .] — Testator, by will made in 

1827, bequeathed leasehold estates to a trustee 
upon trust for his wife for life, & after her decease 
upon trust to receive the rents & profits thereof, 
& after payment thereout of all outgoings bo pay 
the annual sum of £60 unto his daughter for her 
life by two equal half-yearly payments. Upon 
further trust, in case of the death of his daughter 
leaving a child or children, to raise & levy out of 
the premises the sum of £400, & to pay the same 
to such child or children in manner therein 
mentioned. After the performance of all the 
before-mentioned trusts, upon trust to assign 
the premises, or such part thereof as should remain 
undisposed of, unto his son absolutely ; — Held : 
the annuity to the daughter was chargeable upon 
the corpus, & not upon the income of the estate. 

The established rule is, that when there is an 
indefinite charge on the rents & profits, it is a 
charge on the corpus of the property (Lord 
Westbury, O.). — Phillips v . Gutteridge (1862), 
3 De G. J. & Sm. 332 ; 1 New Rep. 3 ; 32 L. J. Ch. 
1 ; 7 L. T. 402 ; 8 Jur. N. S. 1196 ; 11 W. R. 12 ; 
46 E. R. 664, L. C. 


nnouawns 


» WW M i ni * V I A tvvu \ A. \. J \J J p X. Kf TV* Xtf X if V « 

Pearson v. HelUwell (1874), L. R. 18 Eq. 411 ; Re Boden 
Boden v . Boden, 11907) 1 Ch. 132. Apl4. Re Howarth. 
Howarth v. Makinson, [1909] 2 Ch. 19. Reid. Harnbro v. 
Harabro (1894), 63 L. J. Ch. 627. 
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i Sect. 16 . — Descriptions of property : Sub-iect. 4, B. 
(a) Sc (6), Sc C. ; sub sect. 6, A .] 

5098. .] — A charge of debts on rents 

& profits is a charge on the corpus. — Wragg v, 
Morley (1806), 14 W. R. 949. 

5099. Unless intention shown to con- 

trary.] — A direction in a will to jpav debts out of 
rents A profits of real estate pnma facie charges 
the debts on the corpus, unless the will contains 
a context showing that annual rents & profits only 
are meant. — Metcalfe v. IIutchinson (1875), 
1 Ch. D. 591 ; 45 L. J. Ch. 210. 

Annotations: — Conid. Re Green, Baldock v. Green (1888), 
40 Ch. D. 610. Apld. Re Bailey, Bailey v. Dale (1899), 
43 Sol. Jo. 649. 

5100. .] — Testator bequeathed to his 

wife, subject to the payment of his debts, all the 
cash in his house at the time of his death, A 
directed that in case such money should be in- 
sufficient for such payment the deficiency should 
be paid out of the rents, dividends, A annual 
proceeds of all his estate. He also specifically 
bequeathed property to his wife during her life, 
A appointed her his extrix., A she paid his debts 
in part out of the corpus of his estate : — II eld : 
the words, “ rents, dividends, A annual proceeds,” 
were, having regard to the context, equivalent to 
“ annual rents, dividends, A proceeds,” A the 
direction for payment of debts thereout did not 
create a charge upon the corpus of the estate. — 
lie Green, Baldock v. Green (1888), 40 Ch. D. 
010 ; 58 L. J. Ch. 157 ; 60 L. T. 225 ; 37 W. R. 
300. 

Annotations : — Expld. Honvvvood i\ Hollywood, [1902] l Ch. 
347. Refd. Re Cresswell, Linoham i\ Cresswell (1913), 
67 Sol. Jo. 678. 

5101. .] — lie Bailey, Bailey c. Dale 

(1899), 43 Sol. Jo. 549. 

.] — Compare Mkntcharges A Annui- 
ties, Vol. XXXIX., pp. 145, 110, Nos. 398-409. 

( b ) Income. 

5102. Charge on income — Whether amounting to 
oharge on corpus.] — Qu. : whether there is any 
difference between a charge on corpus A a con- 
tinuing charge on income . — lie Young, Brown v. 
Hodgson, [1912] 2 Ch. 479; 81 L. J. Ch. 817; 
107 L. T. 380. 

Annotation : — Refd. Re Turner, Klaftcnbcrgcr v. Groom- 
bridge, [1917] 1 Ch. 422. 

C, Gifts until Marriage. 

5103. Effect of gift — Whether amounting to 
absolute interest.] — Bequest to Lady C., widow 
of Sir N. C., considered valid, although at the 
date of the will she had married a second husband, 
IL, A the fact of that marriage was unknown to 
testator, A she continued to call herself Lady C. 
The bequest was a bequest of a fund to trustees 
to pay to her the dividends so long as she should 
continue single A unmarried ; A if she should 
anticipate such dividends, then the fund to 
become part of testator’s residue: — Held: she 
took an absolute interest in the fund. — B isiiton 
v. Cobb (1839), 5 My. A Cr. 145; 9 L. J. Ch. 
110 ; 4 Jur. 201 ; 41 K. H. 326, L. C. 

Annotations : - Consd. Turner v. Brittain (1863), 3 New Rep. 

21. Distd. Itr Boddington, Boddington v. Clairat (1881), 


„ Re Howard* Taylor v. Howard* 

^ .d. Re Mason, Mason v . Mason, [1910] 

695. Reid. Ittorley v. Reuftoldson, Morley v. Link- 
Hare, 570 ; Maloolmson v. Maloolmson (1861), 


26 Oh. D. 686* 

[1901] 1 Ch. 412. 

1 Ch. 695. 

1? ^n. s 8. 4 4 ; Meluish v. Milton (1876), 3 Ch. t). 27 ; 
Me Lowe, Danily v. Platt (1892), 61 L. J. Ch. 416 ; Anaer- 
eon v. Berkley, [1902] 1 Ch, 9o6. 

5104, .] — Testator directed his exor. 

A ... ^ A •» A A WW J- /% A 4 t n 1 •fi 


to set aside £200 A thereout pay testator’s wife 
£3 monthly so long as she remained unmarried, 
or until the £200 became exhausted, the saia 
payment of £3 monthly to cease on the wife 
marrying again. The wue died unmarried before 
the £200 was exhausted ; — Held : her extrix. was 
entitled to the balance . — Re Howard, Taylor v. 
Howard, [1901] 1 Ch. 412 ; 70 L. J. Ch. 317 ; 
84 L. T. 290. 

Annotation : — Distd. Re Mason, Mason v. Mason, [1910] 
1 Ch. 695. 


5105. — ] — Testatrix declared that the 

trustees of her will should pay the income of 
certain funds constituting her residuary estate 
unto her daughter until she should marry, A 
after her marriage should pay to her the sum of 
£3,000 out of the trust premises, A then divide 
the balance thereof equally between all testatrix’s 
sons surviving her. Testatrix’s daughter died 
without ever having been married : — Held : there 
being a gift over of the property in tho event of 
the marriage of testatrix’s daughter, she took only 
a determinable life interest therein. Now A. did 
not take an absolute interest unless there is here 
an indefinite gift of income (Buckley, L.J .). — Re 
Mason, Mason v. Mason, [1910] 1 Ch. 095 ; 
79 I.. J. Ch. 005 ; 102 L. T. 514 ; 54 Sol. Jo. 
425, C. A. 

Annotation : — Refd. Re Lcuch, Lunch v. Leach (1912), 81 
L. J. Ch. 683. 


»S u b-sect. 5. By Loualit v . 

A. In General . 

5106. “ Estate at A.” — Whether referable to 
interest or locality.] — A devise of testator s 
“ estate at A.” without more, will comprehend 
his whole interest in the lands, rather than be 
referable to the mere locality. If, however, 
words of limitation be added, they will determine 
the extent of the benefit. — Southby v. Stone- 
house (1755), 2 Yes. Sen. 010 ; 28 E. It. 389, 
L. C. 

Annotations :~1&entd. Elton r. Eason (1812), 19 Vos. 73 ; 

Doe d. Ladoga li v. Ewart (1838), 7 Ad. A El. 036. 

5107. Reference to locality applying only to part 
of will.] — Testator bequeathed to his wife as 
follows : “All my interest in my house at 
Lavender Hill, the furniture, books, pictures, 
wines,” etc. After the date of his will testator 
removed from Lavender Hill to Hpencer Lodge, 
taking with him furniture, books, pictures, wines 
A plate. He afterwards purchased more of these 
articles, A died at Spencer Lodge ; — Held : his 
wife was entitled to the furniture, books, pictures, 
wines A plate which he had at the time of his 
death. — Norris v. Norris (1840), 2 Coll. 719 ; 
15 L. J. Ch. 420; 7 L. T. O. S. 508; 10 Jur. 
029 ; 03 K. R. 931. 

Annotation : — Refd. Moulding r. Cross (1855), 1 Jur. N. 8. 

250. 


PART XVI. SECT. 15, SUB-SECT. 4.— 

B.(b). 

5102 i. ('karoo on income Whether 
amounting to charge on corjms. | - Srni \u 
v. Stephen son, 1 I. Ch. It. 132. - IR. 

PART XVI. SECT. 15, SUB-SECT. 4. 

5103 i. Effect of gift— Whether amount- 
ing to absolute interest . )—' Testator by 


his will provided, “ I give, devise & 
bequeath my dwelling-house in E. 
Avenue, together with all the furniture 
Nr household effects to inv wife A. D. 
Iroo of duty also to my wife A. D. the 
sum of £5,000 so long as she does not 
marry again : — Held : the, widow took 
u vested interest in the Hum of £5,000, 
subject to be divested in the case of 
her remarrying, 6c was entitled to have 
the capital sum paid to her . — Rc 


Davison, Davison v. North, [1928] 
N. Z. L. 1L 118.— N.Z. 

PART XVI. SECT. 15, SUB-SECT. 5. 

- — A. 

p. What property included.} — Tes- 
tator devised, “ east half of lot number 
seven, together with t he broken front of 
same, with forty acres of lot number 
eight, west side, situate in the first 
concession, township of Kingston, ” 
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5108. -.1 — Testator, by hU will, laid, 

give to my wife all my household furniture, plate,” 
etc., “ A other effects of the like nature, A all 
wines,” etc., “ which shall, at my decease, be in 
or about any dwelling-house then occupied by 
me ” : — Held : in construing the bequest, the 
sentence ought to be divided into two, A the 
qualification as to his dwelling-house applied only 
to the latter part ; therefore, it passed plate at 
testator’s bankers, family plate in the possession 
of testator’s father as tenant for life, A to which 
testator was entitled absolutely in remainder, A 
also the produce of family plate wrongfully sold 
by the tenant for life, A furniture, etc., deposited 
for safe custody at a warehouse. — Domvile v. 
Taylor (1803), 32 Beav. 604 ; 2 New Hep. 258 ; 

8 L. T. 024 ; 11 W. li. 796 ; 55 E. R. 237. 

InnoUdion : — Reid. Bruce r. Curzon Howe (1870), 19 \V. H. 
110 . 

5109. What property included— Property in par- 
ticular locality only.] — Testator directed his furni- 
ture in Gloucester Square to be applied in pay- 
ment- of his debts, & in a subsequent part of his 
will lie bequeathed his furniture in England to 
his sisters. Testator removed the furniture in 
Gloucester Squaro to another residence ’.—Held : 
it did not pass to his sisters. — Blagrove v. Coore 
(1859), 27 Beav. 138 ; 54 E. R. 53. 

5110 . “ America ” — South American 

securities.] — Testator gave A bequeathed “ all 
liis American stocks, funds, shares, A securities 
A all other his personal property, etc., in America, 
or the North American colonies of Great Britain, 
or otherwise, coming under the designation of 
property in America, or the North American 
colonies of Great Britain, including all such 
properties which might be secured, or the title 
evidenced by any specialty or other instrument 
being at his, testator’s death, in this country or 
elsewhere ” upon certain trusts. Testator was 
entitled amongst other stock funds A securities 
to shares A bonds in the Pennsylvania Railroad 
Go., Tennessee A Ohio shares A bonds, A of 
various other cos., Brazilian Bonds, old A new 
Mexican Bonds, A other South American secu- 
rities : — Held : such shares, bonds, A other South 
American securities passed under the designation 
of property in 44 America.” — Baring v. Ashburton 
(Lady) (186S), 17 L. T. 557 ; 10 W. 1L 452. 

A nnntation : — Reid. Straker v. Wilson (1870), 39 L. J. Ch. 

5111. Invested or situated in England 

or Great Britain— Foreign Investments.] — Testator 
domiciled in South Africa made a bequest of 44 so 
much of mv estate as shall be situate in or in- 
vested in England or Great Britain at the date of 
my decease.” Part of his estate consisted of 
bearer bonds of a city in Australia A of two 
harbours in New Zealand, bearer certificates of 
South African stock, A shares in a United States 
co. The bonds, certificates, A share scrip were 
all in England at testator’s death. The bonds A 
certificatos were all issued in England A their 
principal A interest payable in England : — Held : 
none of the securities were situate in or invested 
in England, A they did not therefore pass under 
that description. — Lazarus r. Lazarus (1919), 


88 L. J. Ch. 525 ; &ub nom. Be Lazarus, Lazarus 
v . Lazarus, 121 L. T. 491, C. A. 

5112. Property permanently in locality.] — 

Gift of furniture in a particular house means 
furniture permanently there. — Wilkins v. Jod- 
RELI. (1863), 11 W. R. 588. 

5113. Property brought to locality after 

date of will.]— A. devises to B. all his goocls A 
furniture in his house, except his pictures, which 
he gives to C. ; pictures in boxes, as well as what 
were hung up in the house, will pass to €., A so 
will pictures bought after making the will. — 
Gayre v. Gayre (1705), 2 Vern. 538 ; 23 E. R. 
949. 

Annotation : — Apld. Christchurch (Dean & Chunter) v. 

Barrow (1767), Arab. 641. 

5114. .] — One devises to his wife all 

liis persona! estate at W., this is a specific legacy, 

A to be preferred to pecuniary legacies, in case 
of deficiency of assets. All testator’s personal 
estate that was at W. at his death shall pass, 
though not there at the making the will. — S ayer 
r. Sayer (1714), Glib. Ch. 87; Free. Ch. 392; 

2 Vern. 688 ; 23 E. R. 1046. 

5115 . Unless Intention shown to the 

contrary.] — B lagrove v. Coore, No. 5109, ante. 

5115 . Property to be brought to locality — 

Death of testator before property brought.] — One 
devises to his son the furniture of his house at Lb, 
A orders goods to be carried from London to his 
house at D., A agrees with carriers for that purpose, 
but dies before the goods are removed to I). 
l-hese goods shall not pass by the will, as part of 
the furniture of the house at D. — Beaufort 
(Duke) v. Dundonald (Lord) (1716), 2 Vern. 
739 , 23 E. R. 1083, L. C. 

Annotation : — Held. Bridgman v. Dove (1744), 3 Atk. 201. 

5117. .] — Brooke (Lord) v. 

Warwick (Earl), No. 5168, post . 

5118 . Property in course of 

transit.] — Testator bequeathed his leasehold mill 
to trustees upon certain trusts, A all the com A 
other articles which at his decease should be in 
or about his dwelling-house, mill or premises, he 
gav e to his two sons absolutely : — Held : a cargo 
of wheat consigned to testator, A in course of 
transit on the day of his death, passed to the 
oxors. A not to the sons.— L ane v . Sewell (1874), 

43 L. J. Ch. 378. 

5119. Gift of despatch box — Contents not 
included.] — (1) By his will testator, after making 
certain specific bequests of certain shares, be- 
queathed ” all other shares or moneys ” to liis 
son, grandson, A other persons, A he directed 
that 44 money left to daughter dying without 
children or leaving no surviving children to go 
into this trust ” : — Held : 44 money ” applied only 
to cash in the house, money at the bank, or in the 
hands of agents A to any other ready money at 
call at testator’s death, A did not extend to 

I money invested in Consols or other securities. 

(2)*By a codicil testator bequeathed to his son 

44 my tin despatch box, at present at the Wilts A 
Dorset Bank.” The box contained securities of 
considerable value : — Held : only the box A not 
its contents passed to the legatee. — lie Hunter, 
Northey v. Northey (1908), 25 T. L. R. 19. 


to his daughter 8. M., “ cast half of 
lot numlier eight, with tho whole of 
tho broken front of the same, as nl*o 
sixty acres of tho west half of said lot 
situate In the first, concession of the 
township of Kingston ”: — If rid : the 
whole broken front of lot eight passed 
to 8. M., & not merely tho broken front 
In front of the oast half, — H awley v. 

12 C. P. 70.— CAN. 

“ Property situated in 


Ontario ” — Whether Canadian Pacific 
Jtailway shares. 1 - lie Lunness (1920), 
4 6 O. L. K. 320 ; 51 D. L. It. 111.- — 
CAN. 

r. Whether hank notes in 

dew'sed dwelling-house.] — Bequest of 
“ all my right & title to my property 
in the town of It. namely, my dwelling- 
house & household furniture, & all 
things now therein, in mv possession, 
especially my car-horse, A covered & 


side-cars : — Held : bank notes, known 
by testator to be in the house at the 
time when the will was made, passed 
to the legatee. — Mahon ky r. Donovan 
( 1863), 11 I. Ch. It. 262, 383.— 1R. 

t. l>irection to sell real estate for 

payment of incumbrances— Surplus of 
such sale disposed of by the ivill 
the heir-at-law.] — NoitREYS v. 

(1375), 9 1. It. Eq. 18.— IR. 
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Wills. 


Sect . 15 . — Descriptions of property : Sub-sect. 5, B ., 
C. & D.] 

B . Reference to County. 

6120. General rule — Misdescription of county.] — 

Lands may pass by a devise misrepresenting the 
county in which they lie. — H astead v . Searle 
( 1679), 1 Ld. Raym. 728 ; 91 E. R. 1386, N. P. 

6121. .] — A. having an estate in the 

county of M., of which he was seised in fee in 
possession, & another estate in the county of 
it., of which he was also seised in fee, subject to 
the uses of his marriage settlement ; by which he 
covenanted to convey to the use of himself & his 
wife for life, remainder to his first & other sons 
in tail ; which left him in equity a disposing power 
over the reversion only ; both which estates had 
formerly belonged to an uncle, & came to him, 
the one by descent, the other by purchase from 
another co-heir of his uncle ; by his will, mis- 
reciting the estate of which he was seised in fee 
in possession to be in the county of R. instead 
of M. ; <fc misreciting his disposable reversion to 
be in the county of M. instead of R., devised his 
estate so misdescribed to be in R. which was in 
truth the reversionary estate, to his wife for life ; 
remainder to his only son for life ; remainder to 
his sons <fc daughters in tail, in strict settle- 
ment : remainder to his own daughter, etc. ; & 
devised the reversion only of his estate so mis- 
described to be in M. of which, in truth, he was 
seised in fee absolute, after the deaths of his wife 
A only son without issue, to his daughter, etc. : — 
Held : enough appeared on the face of the will, 
which also described these estates as formerly 
belonging to his uncle, to show that the devisor’s 
intent was to pass the present interests of his 
estate in fee absolute which was in the county 
of M. & the reversion of his settled estate in the 
county of R. although he had respectively mis- 
described their local situations. — Mosley v. 
Massey (1806), 8 East, 149 ; 103 E. R. 300. 

Annotations : — Expld. Miller v. Travers (1832), 8 Bing. 244. 

Consd. Stanley r. Stanley (1 862), 2 John. & H. 491. Distd. 

Webber v. Stanley (1864), 16 C. B. N. S. 698. 

5122. “ All my moieties in Kent ” — One in Kent 
— One in Essex.] — Mirrel v. Nicholls (1611), 1 
Bulst. 117; (1614)2 Bulst. 176; 80 E. R. 813, 1046. 

5123. Freeholds copyholds & leaseholds in Essex 
— Freeholds & leaseholds in Middlesex — No copy- 
holds except in Essex.] — One devises to J. all his 
freehold, copyhold, leasehold estates in Essex, 
A gave the rest of his estates, both freehold A 
leasehold, to F. He had freehold & leasehold in 
Middlesex but no copyhold out of Essex — Held : 
J. took the fee in the freehold & copyhold, & the 
absolute property in the leasehold in Essex.— 
Macaree v. Tall (1753), Amb. 181 ; 27 E. R. 123. 

5124. “ In the city of H. or the liberties thereof 
in the county of H.” — Some property in liberties of 
city— Other property in county.]— Testator having 
freehold, copyhold, & leasehold estates, some of 
which were within the liberties of the city of 14. 
<fc others within the county of II. but out of the 


| hold & leasehold tenements in the city of H. or 
the liberties thereof, in the county of H., & his 
two leasehold houses on Ludgate Hill in the City 
of London, to trustees in trust to sell. In a 
codicil he spoke of the sale authorised by his will, 
of his estates in the city & county of H. : — Held : 
the estates in the county of H. but out of the 
liberties of the city did not pass by the devise to 
the trustees. — Moser v. Platt (1844), 14 Sim. 95 ; 
3 L. T. O. S. 217 ; 8 Jur. 389 ; 60 E. R. 293. 

5125. “ Property in the county of N.”] — 
Tyrone (Earl) v. Waterford (Marquis), No. 
5192, post. 

5126. Property “ in the county of Hants devised 
to me by my late husband ” — Part of property 
outside county.] — Webber v. Stanley (1864), 16 

C. B. N. S. 698 ; 4 New Rep. 192 ; 33 L. J. C. P. 
217 ; 10 L. T. 417 ; 10 Jur. N. S. 657 ; 12 W. R. 
833 ; 143 E. R. 1301. 

Annotations: — Consd. Smith v. Ridgway (1866), L. It. 1 
Exch. 331. Expld. Cosby v. Millington (1869), 38 L. J. 
C. P. 373. Consd. Hardwick v. Hardwick (1873), L. It. 
16 Eq. 108 ; Be Cleveland’s Settled Estates, [1893] 3 Ch. 
244. Apld. Be Seal, Seal v. Taylor, [1894] 1 Ch. 316. 
Consd. Be Brocket, Dawes v. Miller, [1908] 1 Ch. 185. 
Reid. Carr v. Montefloro (1864), 4 New Ben. 169 ; Pedley 
v. Dodds, Dodds v. Pedloy (1866), L. It. 2 Eq. 819 ; White 
v . Birch (1807), 36 L. J. Ch. 174 ; Be Stophenson, Donald- 
son v. Bamber (1896), 06 L. J. Ch. 93. 

C. Reference to Parish. 

5127. Named land in named parish — Land ex- 
tending beyond parish.] — If a man has lands in two 
parishes, which had been usually occupied together 
under the name of Heselands, & devises all his 
lands called Heselands in such a parish, only so 
much of Heselands as lie within the place named 
shall pass. — Tuttesham v. Roberts (1603), Cro. 
Jac. 22 ; 79 E. R. 18. 

Annotation : — Reid. Doe d. Jones v. Owens (1830), 1 B. & Ad. 
318. 

5128. ** Lands in D.” — Lands in hamlet of D. — 
Other lands in hamlet & chapelry of S. — Both in 
parish of D.] — A. is seised of lands in the hamlet of 

D. & of lands in the hamlet & chapelry of S., both 
townships being in the parish of D. Qu. : whether, 
by a devise by A. of all his lands in D., the lands 
in sale necessarily pass. — Doe d. Edwards v. 
Johnson (1835), 1 liar. & W. 439; 5 Nev. «fc 
M. K. B. 281 ; 4 L. J. K. B. 242. 

5129. “ Situate at C. in parish of S.” — Other 
property In parish — Not situate at C.] — Testator had 
other property in the parish of 8., but not situate 
at C., which was a tything of the parish of S. 

Held : the property not situate at C. did not pass 
under this gift. — Attwater v. Attwatkr (1853), 
18 Boav. 330 ; 23 L. J. Ch. 692 ; 22 L. T. O. 8. 
150 ; 18 Jur. 50 ; 2 W. R. 81 ; 52 E. R. 131. 

Annotations : — Consd. Homer v. Homer (1878), 8 Ch. D. 
758. Refd. Be Macleay (1875), L. B. 20 Eq. 186; Be 
Kosher, Kosher v. Kosher (1884), 26 Ch. D. 801. 

5130. “ In Doynton ” — Lands outside parish 
of D.- -Generally regarded as part of D.J — By 

will dated in 1804, 8. devised all his lands in 
Doynton to his daughter M. for life, with remainder 
over. Testator was possessed of a farm in the 


liberties of the city, devised all his freehold, copy- parish of Doynton. Ono piece of land, part of this 


PART XVI. SECT. 16, SUB-SECT. 6. 

— B. 

a. Whether land in borough passes.] 
— Testator (lied possessed of an estate 
in fee-slmxde in certain land in the 
Borough of Akaroa, & in certain land 
In the County of Akaroa, & also in 
certain land in the Ashburton County. 
By his will testator gave to his trustees 
“ all & singular such part of my real 
estate as is situated In the County of 
Akaroa upon trust,” etc., for pltfs. 
Boroughs were not included in counties 
by Counties Act, 1876, which was in 


operation at the date of the will : — 
Held: the land in the Borough of 
Akaroa did not pass under the above 
devise of all land ” in the County of 
Akaroa. Church Pkopkutv Trus- 
tees v. Public Trustee, 27 N. Z. L. It. 
354.— N.Z. 

PART XVI. SECT. 16, SUB-SECT. 6. 

— C. 

b. Land possessed ” in half barony of 
B., parishes of K. <£' A\”J — Testator 
seised in fee of a number of farm 
lands situate in several baronies & 


parishes in the County of 11., four of 
them being in the parishes of T. & r H. 
& barony of B. devised all his right,, 
title & interest In the lands ho possessed 
in the Couuty of It. & situate & being 
In the half barony of B., parishes of 
K. & K. also in the parishes of L. & L. 
to Ills five step-daughters, not subjoct 
to charges which he had paid off, &. 
after giving eonio legacies appointed 
his cousin liis exor. & residuary legatee. 
There was no half barony of B. or 
parish of K. in tho County of R. but 
there was a barony of B. in tho parish 
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farm, & surrounded by land in Doynton, was in 
fact in the parish of Wick & Abson ; but in 1804 
was generally reputed to be in Doynton : — Held : 
it passed under the will. — Anstee v. Nelms 
(1850), 1 H. A N. 225 ; 20 L. J. Ex. 5 ; 27 L. T. 
O. 8. 190 ; 4 W. 11. 012 ; 156 E. II. 1180. 

AnriotatioTia : — Mentd. Board v. Board (1873), L. II. 9 Q. B. 

48; Paine v. Jones (1874), L. It. 18 Eq. 320 ; Dalton v. 

Fitzgerald, 11897 3 2 Ch. 86. 

5181. “Situate in the parish of C. with their 
appurtenances ” — Lands in another parish usually 
let with farm.] — Testator devised all the freeholds 
to which he might be entitled at his decease, 
“ situate in the parish of O. with their appurte- 
nances ” ; — Held : it did not pass pieces of land in 
two other parishes, which had always been let with 
the lands in C. as one farm, A occupied by the same 
tenant. — Evans v. Angell (1858), 26 Beav. 202 ; 
5 Jur. N. S. 134 ; 32 L. T. O. S. 382 ; 53 E. R. 874. 


Annotations Consd. Cutlibcrt v. Robinson (1882), 5 1 

L. J. Ch. 238. Refd. Webber v. Stanley (1864), 16 C. B. 

N. S. 698. 

5132. A hall in parish of R. — Subsequent 
purchase in adjoining parish.] — B. purchased an 
estate called Arkley Hall, situate in the parish 
of Ridge, & subsequently purchased other lands in 
the adjoining parishes of Shenley & Barnet, 
occupying the whole property as one farm ; by 
his will he devised ( inter alia), all his freehold 
estates, consisting of “ Arkley Hall Farm, in the 
parish of Ridge,” upon certain trusts, with a devise 
over of his residuary real estates : — Held : the 
lands in the parishes of Shenley A Barnet passed 
under the residuary, & not under the specific 
devise. — Pedley v. Dodds, Dodds v. Pedley 
(1806), L. R. 2 Eq. 819 ; 14 L. T. 823 ; 12 Jur. 
N. S. 759 ; 14 W. R. 884. 

Annotation: — Consd. Hardwick r. Hardwick (1873), L. R. 

16 Eq. 168. 

5133. “ Lands known by the name of D.“ — Part 
In adjoining parish — Accessible only through land 
in parish named.] — Testatrix devised “ all that my 
share A interest in the lands known by the name 
of D., situate in the parish of K., now 7 in the 
occupation of E.” 

The lands known as D. included tw T o small closes 
in the parish of L., but only accessible from the 
rest of the lands, which were in the parish of K. ; 
also one close formerly in the same occupation as 
the other land, but at the date of the will A the 
death of the testatrix occupied by M. There was 
no residuary devise : — Held : these three closes 
passed under the devise. 

Although this case is one of more than ordinary 
difficulty, especially as you have in the sub- 
ordinate part two inexact descriptions conjoined 
instead of only one, I think I am bound to hold that 
the principal subject described by the leading 
words is, all her interest in that estate which was 
called by the name of Dyffrydd A the Little 
Dyffrydd, A the error of description lies in the 
accessory words, namely, the words descriptive 
of situation, A the words descr ipt -ive of occupation 
& that the whole passed (Lord Selborne). — 
Hardwick v. Hardwick (1873). L. R. 10 Eq. 168 ; 
42 L. J. Ch. 030 ; 21 W. li. 719. 

Annotations : — Consd. Whitlleld r. Langdalo (1875), 1 Ch. D. 
61. Apld. lie Bright 'Smith, Briglit-Smith v. Bright*Smith 
(1886), 31 Oh. 1). 314. Consd. He Brocket, Dawes v. 
Miller, [1008] 1 Ch. 185. Reid. Keogh a. Keogh (1874), 
22 W. R. 508 ; Homer v. Homer (1878), 8 Ch. D. 758. 

5134. Farm In parish named — Part of farm out- 
side parish.] — W hitfield v . Lang dale, No. 5152, 
post. 


D. Reference to Streets . 

5135. “ Houses in ” named street — One house in 
street named — Two in lane entered from street.] — 

A. by his will, devised all his messuage or dwelling 
house, with the appurtenances, in High Street, 
in the town of H. & all A every his buildings A 
hereditaments in the same street to his mother for 
life, & after her death to C. A. had only one house 
in the High Street, but behind that house ho had 
two cottages fronting a lane called Bakehouse 
Lane. There was no thoroughfare through that 
lane, the only entrance into being from the High 
Street *. — Held : the two cottages passed under 
the will. — Doe d. Humphreys v. Roberts (1822), 
5 B. A Ad. 407 ; 100 E. R. 1240. 

AnnoUdions : — Apld. Newton v. Lucas (1833), 0 Sim. 54. 

Distd. Parker v. Marohant (1843), 6 Scott, N. R. 480. 

Refd. Baddeley v. Gingell (1847), 1 Exch. 319; Doc d. 

Hubbard v. Hubbard (1850), 15 Q. B. 227. 

5136. Five houses in street named — One 

joined by covered passage.] — Testatrix devised all 
her messuages, situate in Denmark Court. She 
had five houses within the court, A another which 
fronted towards the Strand, A formed one side of 
a covered passage leading to the place where the 
live stood, A to the back of which was attached an 
out-building, abutting on ground within the court. 
The Vice-Chancellor having decided that the five 
houses only passed, the Lord Chancellor, on appeal, 
directed an ejectment to be brought by the heir- 
at-law against the devisee. A, on a verdict being 
found for deft., reversed the decision of the ct. 
below. A made a declaration that the house fronting 
towards the Strand passed with the other five. — 
Newton v. Lucas (1830), 1 My. A Cr. 391 ; 40 
E. R. 425, L. C. 

Annotations:-— Refd. Baddeley v. Gingoll (1847), 1 Exch. 

319 ; Doe d. Hubbard v. Hubbard (1850). 15 Q. B. 227 ; 

Homor r. llomer (1878), 39 L. T. 3. Mentd. Wood v. 

Pwttoson (1847), 10 Beav. 541. 

5137. “ In or near ” named street — Four houses 
in street — Two houses four hundred yards off.] — 

Devise of “ all my messuages situate at, in, or 
near a street called Snig Hill, in Sheffield, which 
I lately purchased of the Duke of Norfolk’s 
trustees.” Testator had four houses in Sheffield, 
about 20 yards from Snig Hill, A two houses about 
400 yards from it, in a place called Gibraltar 
Street, also in the town of Sheffield. He pur- 
chased all the houses by one conveyance, & 
redeemed the land tax upon all by one contract. 
He had no other houses in Sheffield : — Held : the 
terms “ at, in, or near Snig Hill,” did not apply to 
the houses in Gibraltar Street ; A there being 
four houses which answered all the terms of the 
devise, it must be understood as meant to pass 
those, A not the two to which only part of the 
description applied. — Doe d. Asiiforth v. Bower 
(1832), 3 B. A Ad. 453 ; 1 L. J. K. B. 150 ; 110 
E. R. 163. 

Annotations: — Expld. Homor r. Homer (1878), 8 Ch. D. 

758. Refd. Jack r. M* Intyrc (1845), 12 Cl. & Fin. 151 ; 

Josh v. Josh (1858), 5 C. B. N. S. 454 ; White r Birch 

(1867), 15 L. T. 605. Mentd. Doo d. Smith v. Galloway 

(1833), 5 B. & Ad. 43. 

5138. “ Fourteen houses, Camperdown “ — 
Eleven houses In Camperdown Place — Three houses 
In Ship Row behind — Residence known as Camper- 
down House.] — Testator resided in Camperdown 
House, A had eleven houses in Camperdown 
Place, A three in the rear, in Ship Row, all being 
leasehold. He bequeathed his leasehold estates 
situate Camperdown House, Camperdown Place, 
to his wife, for life. After her death, he bequeathed 


of L. : — Held : the lands in the parishes 
of T. & 8. did not pass by the will. — 
Keogh v. Keogh (1874), 8 I. R. Eq. 
179.— IR. 
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o. “ Two hov8€8 in S. St. I .”] — 
A. directed five houses in H. & two 


houses in S. St. I. to be sold & the 
proceeds apportioned among named 
legatees. He had never hed more 
than one house iu S. St. but had another 
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another leasehold to A., A the other leaseholds, 
viz., fourteen houses, Caraperdown, to B. : — Held : 
the fifteen houses passed to B. — Armstrong v . 
Buckxand (1854), 18 Beav. 204 ; 52 E. R. 81. 

5139. “ Ground rents In 99 named road — None 
owned In road named — Two in streets quarter mile 
distant.] — A devise of “ two improved ground rents 
in the Queen’s Road, Dalston.” Testator had no 
such ground rents, but owned one ground rent 
issuing in respect of houses in the immediate 
neighbourhood of the Queen’s Road, in the parish 
of H. ; A another issuing in respect of houses in 
the parish of 8., not in the immediate neighbour- 
hood of the Queen’s Road. The houses in EL. & S. 
were about a quarter of a mile out of Dalston : — 
Held : the ground rents in H. A S. passed under 
the above description. — T ann v. Tann (1803), 2 
New Rep. 412. 

5140. Freehold brewery in named street — Malt- 
house on land two hundred & eighteen feet from 
street named.] — Testator bequeathed to his son F. 
all those his freehold brewhouse, buildings, A 
premises, situate in 8. Street, whereon for many 
years he had carried on the business of brewer, 
except a site of a portion of the premises on which 
st ood a room used as a counting house ; A also all 
that piece of land w ith the old malt-house standing 
thereon situate near 8. Street. Testator had for 
forty-five years carried on business as a brewer 
on freehold premises, situate behind certain houses 
in 8. Street. On a plot of land situate about 218 
feet from 8. Street, he had, upon a piece of building 
land bought by him some years before his death, 
built a malt-house A a carpenter’s shop : — Held : 
the malt house did not pass to F. under the 
description of all testator’s freehold brewhouse, 
buildings A premises in 8. Street.— L ambert v. 
Overton (1864), 11 L. T. 503. 

5141. Estate in named street — Land partly abut- 
ting on street named — Houses fronting on another 
street.] — A person purchased a piece of land 
abutting on O. Street on the east A on T. Street 
on the w est. He built two houses, one in O. Street 
A the other in T. Street, A he divided the propeit-y 
into two portions. By his wall, he devised “ all 
that his freehold estate situate in T. Street ” : — 
Held : the whole property passed. — H arman v. 
Gurner (18GG), 35 Beav. 478 ; 55 E. R. 981. 

5142. Reference to houses by numbers in street — 
Houses indicated not owned by testator — Houses 
with same numbers owned in another street.] — 
Testator, who died in 1913, by his will made 
in 1908, appointed an exor. A directed “ my two 
freehold cottages or tenements with their appuite- 
nances, situated at Trowbridge, know T n as Nos. 19 
A 20 Castle Street,” to be sold by auction A 
the proceeds to be divided between tw T o of his 
daughters. He also specifically devised his free- 
hold cottage or tenement known as No. 35, The 
Conigre, Trowbridge, to one of his sons, A his 
freehold cottage or tenement known as No. 39, 
Castle Street, Trowbridge, to another daughter. 
There was no residuary devise. At the date of his 
will A death testator owned freehold premises 
known as Nos, 19 A 20, Thomas Street, Trow- 
bridge in addition to No. 35, the Conigre, A No. 39, 
Castle Street, but Nos. 19 A 20, Castle Street, 
were not A never had been testator’s property : — 
Held : in the description of Nos. 19 A 20 the 


words “ Castle Street ” ought to be rejected as 
falsa demonstratio merely, A Nos. 19 A 20, Thomas 
Street passed under the specific devise, testator 
having no other houses in Trowbridge so numbered. 
— Re Mayell, Foley v. Wood, [1913] 2 Ch. 488 ; 
83 L. J. Ch. 40 ; 109 L. T. 40. 

5143. .] — Re Brimble, Brimble 

v . Brimble (1918), 144 L. T. Jo. 217. 

E. Reference to Name of Estate. 

5144. 44 Hayes land in A.” — Part of estate In B.] 

— Anon. (1579), 3 Leon. 77 ; 74 E. R. 552. 

5145 . .] — Woodden v. Osbourn 

(1599), Cro. Eliz. 074 ; 78 E. R. 911. 

5146. Separate devise of land in A. — Part of 
estate named in A.] — Denny’s (Sir Anthony) 
Case (1590), 2 Leon. 190 ; 74 E. R. 4G8. 

5147. 44 Farm called D. & all land to the same 
belonging 99 — Whether other farms occupied there- 
with pass.] — Knight’s Case (1023), Godb. 352 ; 
78 E. R. 207. 

5148. 44 Manor of S. & all messuages, etc., within 
precincts & territories of S.”] — One having a free- 
hold manor of S. A freehold lands there, A having 
also copyhold within the township of S., A within 
the local ambit of the manor, but held of another 
manor ; A having surrendered his copyhold to the 
use of his will ; devised all his manor of S., A all 
his messuages, farms, lands, tenements, A here- 
ditaments, whatsoever, within the precincts A 
territories of S. in the county of C., with their 
rights, members, A appurtenances, in trust for 
his daughter L., having devised other estates in 
other counties to two other daughter's, A to her 
children in strict settlement : — Held : farms, lands, 
etc., within the township, though not within the 
manor, of S., passed by the description of farms, 
etc., within the precincts A territories of S. — • 
Doe d. Belasyse v. Lucan (1808), 9 East, 448 ; 
103 E. R. 644. 

Annotation : — Reid. Swift v. Swift (1859), 1 L. T. 150. 

5149. “ & all the land of which It consists ” — 
Further reference to county — Part of estate outside 
county.] — Devise of all my B. F. estate, A all the 
land, etc., of which it consists ; A then all my P. L. 
estate, which, as well as my B. F. estate, lies in the 
county of G. : — Held : the former devise was not 
confined to lands in the county of G., but extended 
to all that was usually known by the name of the 
B. F. estate ; although part of devisor’s estate 
was situate in the parish of B. F. in the county 
of G. — Doe d. Beach v. Jersey (Earl) (1818), 1 
B. A Aid. 550 ; 106 E. R. 202 ; on appeal (1825), 
3 B. A C. 870, H. L. 

Annotations: — Consd. Okedon v. Cllfden (1826), 2 Russ. 

309 : Webb v. Byrne (1855), 1 1C. & J. 580. Refd. Do o d. 

Ashforth v. Bovver (1832), 3 B. 6c Ad. *153 ; Doe d. Smith v. 

Galloway (1833), 5 B. & Ad. 43 ; Lowe v. Thomas (1854), 

2 Eii. Hep. 742 ; Andrew v. Andrew (1855), 3 8m. 6c G. 

130; Webber v. Stanley (1804), 16 C. B. N. S. 698 ; 

Pedley v. Dodds, Dodds v. Pedley (1866), 14 W. It. 884. 

5150. Property found to answer description — 
Other property with distinct name.] — Where an estate 
can be found which will satisfy the description of a 
devise, no other premises having a distinct name, 
but sometimes alluded to under the designation 
used in the will, shall pass to the devisee. A. left 
all her premises at Catlowdy to B. Now part of 
her premises at Catlowdy were called High Cat- 
lowdy, A part went by the name of Simeon’s 
Onset, although the whole was included in a ring 
fence, A let to one tenant : — Held : Simeon’s 


bouse in an adjoining suburb of M. 
Hih realty was generally Inaccurately 
described in the will Held : the 
house in M. i>assed under the devise of 
the two houses in I.- — 7?e Anderson 


(1916), 12 Tas. L. It. 71.— AUS. 

d. Land facing on two streets. _ 
Scanlon v. Scanlon, 22 O. R. 91. 

CAN. 
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•. 4 ‘ Six acres of third concession of 
HdUlimand.’’) — Tucker v. Phillips, 
24 U. C. R. 626.— CAN. 



Part XVI. — Construction. 


675 


Onset did not pass by that devise. — D oe d. 
Milbourn v. Dixon (1823), 1 L. J. O. S. K. B. 80. 

5161. Named Hall in named county — Considered 

as one estate.] — Testator, who described himself 
as of “ Ashford Hall, in the county of Salop,” 
devised “ all my estate in Shropshire, called 
Ashford riall,” to trustees, for sale : — Held : this 
description was not confined to the mansion house 
so called, A the lands immediately adjoining, but 
extended to such other lands in Shropshire as he 
possessed at the time of making his will. — Ricketts 
v. Turquand (1848), 1 H. L. Cas. 472 ; 9 E. It. 
842, H. L. ; affg. 8. 0. sub nom. Man v. Ricketts 
(1844), 7 Beav. 93 ; subsequent proceedings (1849), 
3 De G. A Sm. 44(5. 

Annotations : — Consd. Evans v. Anprcll (1858), 20 Beav. 202. 

Reid. Andrew v. Andrew (1855), 25 L. T. O. S. 30 : Josh 

v. Josh (1858), 5 C. B. N. S. 154. Mentd. Boysc r. 

Colclougk, Boyse v. Bonaborough (1854), 1 K. & J. 124 ; 

Orange v. Plckford (1858), 4 Jur. N. 8. 049 ; Slacoy v. 

Spratley (1858), 2 l)e G. & J. 94. 

5152. “ Claggetts Farm ” — Lands formerly de- 
scribed by other names — Afterwards held by one 
tenant.] — (1) H. under her marriage settlement 
had, in the events which happened, power to devise 
certain lands by will. She exercised that power, 
A a bill was filed to carry into execution the trusts 
of the settlement. 

H. devised certain lands called Claggetts A 
Sievelands, in the parish of Buxted, to J . There 
were lands described in the settlement as Claggetts 
A Sievelands in the parish of Buxted, A there were 
also other lands in the parish of Buxted described 
in the settlement by other names. Evidence was 
adduced to sliow T that all these lands were, at the 
time of the will A before A since, held by one 
tenant, A that the whole were known as Claggetts 
Farm : — Held : all the lands known as Claggetts 
Farm passed by the devise. 

(2) H. devised a messuage . . . barns, buildings, 

. . , woods, wood grounds . . . commonly 
called Tickeridge, in the parish of East- Grinstead, 
in the occupation of W., to W. Evidence was 
adduced to show that- Tickeridge Farm, in the 
occupation of W., consisted of 85 acres in the 
palish of East Grinstead, A 110 acres in the parish 
of Westhoathly, A that the farmhouse A buildings 
were partly in one A partly in the other : — Held : 
the whole of Tickeridge Farm, in the occupation 
of W. W. ( passed by the devise. — Whitfield v, 
Lang dark (1875), 1 Ch. D. 01 ; 45 L. J. Ch. 177 ; 
33 L. T. 592 ; 24 W. R. 313. 

F. Use of Word “ Elsewhere .” 

5153. Elsewhere in the kingdom of England — 
Devise of property In Gloucester & Worcester — 
Reversion of estates in Oxford & Wiltshire.] — 

One devises all his estates, etc., in the counties of 
Gloucester A Worcester A elsewhere in the kingdom 
of England to trustees subject to certain charges 
thereon, A limitations in his marriage settlement 
named ; in trust to stand seised of the said estates 
in G. A W. or elsewhere, to certain uses. II is 
estates in G. A W. were the only estates charged 
or mentioned in his marriage settlement. But he 
was also entitled to a reversion of certain estates 
in the counties of Oxford A Wilts. : — Held : this 
reversion passed by the w r ords ” elsewhere in the 
kingdom of England.” — Freeman v. Oh andos 
(Duke) (1775), 1 Cowp. 303 ; 98 E. R. 1131. 

Annotation # : — Reid. Atkyns v. Atkyns (1778), 2 Cowp. 

808 ; Goodright d. Buckinghamshire r. Pownshire (1801), 

2 Boh. & P. 600. 

5154. Property in Wales.) — Testator 


devised “ all my manors, messuages, A lands, 
tenements, A hereditaments, whether freehold, 
leasehold, or copyhold, situate in the several 
parishes of Monckton Combe, Lyncombe A Wid- 
combe, A Walcot, A also in the city of Bath, or 
elsewhere in the kingdom of England ” ; he had 
no hinds in England except in the places specified 
in the will, but he had a large estate in Wales, in 
the county of Carmarthen : Qu. : whether the 
devise passed the Carmarthen estate. — OKEDEN 
v . Clifden (1826), 2 Russ. 309 ; 38 E. R. 352, 
L. C. 

Annotation : — Reid. Webb v. Byng (1855), 1 K. & J. 580. 

5155. “ County of Dorset & elsewhere ** — Estate 
In Norfolk.] — Devise of all the freehold A real A 
leasehold estates in. the counties of Lincoln A 
Cambridge (except such as I have hereinbefore 
disposed of) “A all the leasehold lands ” at S., 
in the “ county of Dorset, A elsewhere, which I 
can dispose of by this my will”: — Held: it 
passed freeholds in Norfolk A elsewhere wherever 
situate. — Pinnky v. Marriott (Sir) (1863), 32 
Beav. 643 ; 55 E. R. 252. 

5156. Dwelling-house No. 6, Queen’s Terrace or 
elsewhere.] — T., by his will in 1865, gave to his 
wife A extrix., M., all the household goods . . . 
drawings, engravings ... A other effects, be- 
longing to him in or upon his dwelling-house, 
No. 6, Queen’s Terrace “ or elsewhere ” : — Held : 
the words “ or elsewhere ” referred only to 
testator’s dwelling-house, wherever it might be 
at his death. — Turner v. Turner, Hall v. 
Turner (1880), 14 Ch. I). 829 ; 42 L. T. 495 ; 28 
W. R. 859 ; 44 J. P. 734. 

Anrudation : — Mentd. Monk v. Arnold (1902), 86 L. T. 580. 

G. Properly Removed from Locality. 

Ademption, generally, see Part XII., Sect. 5, 
sub-sect. 2, ante. 

5157. Property always accompanying testator.] — 

A devise of the furniture A pictures at the houses 
at A., B. A C. passes not plate, w r hich testator 
constantly used, A removed with him when he 
went from one house to another. — Franklyn v. 
Burlington (Earl) (1705), as reported in Free. 
Ch. 251 ; 24 E. R. 122. 

5158. Effect of tortious removal.] — J. devises 
all his household goods A furniture which should 
be in his house at R. at his death to his wife, A 
afterwards going beyond sea, his steward gets the 
landlord of the house to accept of a surrender of 
the lease of the house, A removes the goods to 
another house ; A writes an account of this to J., 
w r ho approves of it. The goods will not pass by 
the will to the wife ; otherwise if they had been 
removed by fraud to defeat the legacy ; or by any 
tortious act without the privity of testator. — 
SllAFTSBURY (EARL) V. SHAFTSBURY (COUNTESS) 

(1716), 2 Vein. 747 ; 1 Eq. Cas. Abr. 201; 23 
E. R. 1089, L. C. 

Ainwtations : — Distd. Cunningham r. Boss (1756), 2 Lee, 

272. Reid. Roulding v. Cross (1855), 25 L. T. O. 8. 29 ; 

Jenkins v. Jones (1866), L. B. 2 Eq. 323. 

5159. Effect of permanent removal — Ademption 
of gift.] — (1) Money A plate will pass under a 
bequest of all goods A movables in my study, 
except books. But choses in action will not. 

(2) Removal of books from chambers is an 
ademption of a bequest of all my books in my 
chambers. — Green v. Symonds (1730), Amb. 848 ; 
1 Bro. C. C. 129, n. ; 27 E. R. 529, L. C. 

Amiotation : — Reid. Hertford r. Lowtlier (18 4 3), 7 Beav. 1. 

5160. .] — Testator bequeathed to his 
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wife his furniture at D. & at W. He afterwards 
removed part of the furniture at D. to B. : — Held : 
furniture at B. did not pass. — II eseltine v. 
Heseltine (1818), 3 Madd. 270 ; 50 E. B. 510. 

Annotation : — Apld. Houlding v. Cross (18.5/)), 25 L. T. O. S. 
29. 

6161. .]— Testator gave to his wife his 

house in B. A the furniture in the said house. 
The lease of the house expired in testator’s life- 
time, A he took another house A removed his 
furniture to it : — II eld : the legacy was adeemed. 
—Colleton v. Garth (1833), 0 Sim. 19 ; 2 L. J. 
Ch. 75 ; 58 E. B. 502. 

Annotations : — Reid. Houldinp r. Cross (1855), 1 Jur. N. S. 
250. Hentd. Gnrly v. Guriy (1842), 8 Cl. & Flu. 743 ; 
Thompson v. Watts (1862), 2 John. & II. 291. 

5162. .] — Testator, after describing 

himself as “of Broomfield Place,” gives “ all the 
household furniture, etc., which shall bo in my 
said dwelling-house or belong to me at the time of 
my decease.” He was living at Broomfield Place 
at the time of making his will, but afterwards 
removed, A took the furniture, etc., to Battersea : 
— Held: this operated as an ademption of the 
gift. — H oulding v , Cross (1855), 25 L. T. O. S. 
29 ; 1 Jur. N. S. 250 ; 3 W. K. 334. 

5163. -.] — Testator bequeathed to A. 

his furniture, etc., which at the time of his death 
should be in the house he then occupied at X. 
Testator at his death had ceased to occupy that 
house, A had no furniture, etc., therein : — Held : 
the bequest failed. 

If testator gave all the property in a particular 
spot, by taking away the property the gift is 
adeemed ? If taken away for temporary pur- 
poses, it would still be held to be given, because 
intended to be returned (Romilly, M.R.).-~ 
Spencer v. Spencer (1850), 21 Beav. 548 ; 52 
E. B. 971. 

5164. Goods on board ship.] — (1) Be- 

quest of goods on board a ship is good, though 
they may have been afterwards removed, A were 
not on board at testator’s death. 

(2) Undoubtedly no goods A chattels in the 
house can pass but such as were properly in 
possession, not choses in action ; except bank 
notes, which the ct. considers as cash ; for these 
words may certainly extend farther than to bare 
furniture ; A if any ready money in the house, if 
not an extraordinary sum & just received, that 
would pass. In Popham v. Aylesbury {Lady), No. 
5179, post, I was of opinion that by devise of all 
things in a house, money A bank notes passed to 
testator’s wife, & that testator meant to consider 
the notes as cash ; but bonds do not pass (Lord 
Hardwickk, C.). — Chapman v. Hart (1749), 1 
Ves. Sen. 271 ; 27 E. B. 1026, L. C. 

Annotations : — As to (1) Reid. Houlding' r. Cross (1855), 1 
Jur. N. H. 250 ; Ite Johnston, Cockerell v. Essex (1884), 
26 Ch. D. 538. As to (2) Apld. Moore v. Moore (1781), 

1 Bro. C. C. 127. Expld. Swinfen v. Swtnfen (I860), 29 
Beav. 207. Reid. Stuart v. Bute, Marquis (1813), 11 Ves. 
057; It. v. Capper, Re Bowler (1817), 5 Price, 217 ; 
Hertford r. Lowtner (1843), 7 Beav. 1. Generally , Reid. 
Thompson r. Lawley (1800), 2 Bos. & P. 303 ; Watkins 
v. Lea (1802), 6 Ves. 633 ; Church v. Muiidv (1808), 15 
Ves. 396 ; Doe d. Clarke v. Ludlam (1831), 7 Bing. 275. 

5165. Effect of temporary removal — Property 
passes as If not removed.] — M oore v. Moore, No. 


5184, post. 

5166. .]— Spencer v. Spencer, No. 

5163, ante. 

5167. Removal of property from house 


to house.]— Testator gave all his plate A linen in 
his house in S., with the lease, to his wife ; he had 
but one set of plate A linen, which was usually 
removed with the family from house to house. 


The plate happened to be at B., the country house, 
at his death, yet it passed to the wife. — Land v . 
Devaynes (1794), 4 Bro. C. C. 537 ; 29 E. B. 
1029, L. C. 

Annotations : — Reid. Houlding v. Cross (1855), 25 L. T. O. S. 

29 ; Spencer v. Spencer (1856), 21 Beav. 548 ; Bruce v. 

Curzon, Howe (1870), 19 W. It. 116. 

5168. — — Goods sent for cleaning or 

repair.] — (1) Telescopes will pass under the terms 
“ household furniture A implements of house- 
hold.” 

(2) Bequest of furniture, etc., in, upon, or about 
a certain mansion house held to include pictures 
sent to be cleaned, books sent to be bound, A 
furniture sent to be repaired, but not articles 
purchased to be put in the mansion house, but not 
placed there before testator’s death. 

(3) Masonic orders which are of gold A one of 
which contains precious sl-ones are included in the 
term “other jewels” (Knight Bruce, V.-C.). — 
Brooke (Lord) v. Warwick (Earl) (1848), 2 
Do G. A Sm. 425 ; 12 L. T. O. S. 41 ; 12 Jur. 912 ; 
64 E. B. 191 ; on appeal (1849), 1 H. A Tw. 142, 
L. O. 

Annotations : — As to (2) Distd. Lane r. Sewell (1874), 43 

L. J. Ch. 378; Re Zouche, Du^dalo v. Zoucho, [1919 J 

2 Ch. 178. 

5169. Horses stabled In winter 

quarters.]-- Ilorses only used at testator’s town 
house, but regularly wintered at his country house, 
& happening to bo in their winter quarters at the 
time of testator’s death, will pass by a bequest 
of the town house, with the horses, amongst other 
things, in, upon, or about the same, or the stables 
thereof. — Cardigan v. Curzon-Howe (1870), 23 
L. T. 642 ; sub nom . Bruce v. Curzon How e, 19 
W. B. 116. 

5170. - - — — Furniture stored awaiting 

transfer.] — Testator bequeathed all his household 
furniture which should be in bis capital messuage 
at his death, unto trustees upon trust to permit the 
same to be held A enjoyed as heirlooms with his 
said messuage by the person entitled to the same 
messuage under the will. Testator, who died in 
1875, was, in 1874, the occupier of a house at 
Bath, which he had furnished. He ceased to 
occujjv that house in 1874, A removed the furniture 
with the intention of its being placed in his capital 
messuage, which was in the occupation of a tenant. 
The tenant having declined to permit the furniture 
to be placed therein, it was, in consequence of such 
refusal, stored in farm buildings belonging to 
testator, where it was at his death ; — Held : the 
furniture passed under the bequest. — Rawijnbon 
v. Bawlinson (1876), 3 Ch. I). 302 ; 34 L. T. 848 ; 
24 W. it. 946. 

5171. — — Goods at bankers.] — Testatrix 

by a codicil to her w r ill bequeathed to A., sixth 
Earl of E. & to his successors, all her plate, A also 
gave, devised, A bequeathed a leasehold house to 
him A “ to his successors, A to be enjoyed with A 
to go with the title,” A as to all her household 
furniture, paintings, books, china, A the whole 
contents of her house, she bequeathed the same to 
her trustees A exors. upon trust that they should 
in the tlrst place “ select A set aside a collection of 
the best paintings, statuary, A china for the said 
Earl of E. A his successors, to be held A settled as 
heirlooms, A to go w r ith the title,” A she authorised 
them to give to the said Earl or his successors any 
articles of furniture which they should think fit, 
A as to all the rest A residue of the contents of her 
house upon trust for her trustees to select presents 
for her friends, A directed them to present any 
portion of the residue of the contents of her house 
to her cousins if they should think fit, or to sell the 
same, A the moneys so received to form part of 
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her residuary personal estate, A she directed all 
the legacies left by her will A codicil to be paid 
free of legacy duty. Testatrix died possessed 
of considerable personal estate, which comprised 
amongst other things a number of articles of 
jewellery which were at her death in a box at her 
banker’s, which jewellery had been bequeathed to 
her. It was proved that it had been the practice 
of testatrix, A also of the former owner, to send 
such box for safe custody to the bankers when they 
respectively were away from London : — Iletd : 
the box of jewellery passed to the trustees as part 
of the contents of the house, that being the locality 
to which the property ought to be ascribed, 
although jewellery is merely for personal use A 
is not appropriate to a house . — Re Johnston, 
Cockerell v. Essex (Earl) (1884), 20 Cli. D. 
538 ; 53 L. J. Ch. 015 ; 52 L. T. 41 ; 32 W. It. 034. 

Annotations -Distd. lie Zouchc, Dugdale v. Zouehe, [1919] 

2 Ch. 178. Eefd. Tie Miller, Daniel v. Daniel (1889). 91 

L. T. 30 5. Mentd. lie Pettitt, Flaxmun v. Pettitt (1894), 

38 Sol. Jo. 331 ; Hill v. Hill, [1897J 1 Q. 14. 483 ; lie 

Hill. Hill v. Hill, [1902] 1 Ch. 807 ; lie Finch & Chow’s 

Contract, [1903] 2 Ch. 18G ; lie Payer, Payer t\ Payer 

(1903), 87 L. T. 712. 

5172. .] — Testatrix by her will 

specifically devised certain jewellery A gave her 
residue on trust for her nephews A nieces A their 
children. By a codicil she devised her dwelling- 
house, No. 13, Esplanade, A bequeathed all her 
“furniture, plate, linen, china, glass, books, 
pictures, 6c household effects of every description. 
^ all other the contents of the said dwelling-house 
except any articles I may have bequeathed by my 
said will,” to her nephew W. At testatrix's deat h 
the contents included (a) certain jewellery. (/>) £40 
iti Bank of England notes iV cash, \e) other 
jewellery, 6c {d) £50 in Bank of England notes had 
been deposited in the bank during testatrix’s 
illness without her instructions, although she was 
consequently told it had been done Held : 

(1) everything in the house passed by the bequest ; 

(2) the jewellery deposited at the bank was 
notionally in the house ; (3) the £50 had become 
part of testatrix’s current account A did not 
pass. — Rc Lea, Wells r. Holt (1011), 101 L. T. 

5173. Return of goods prevented 
by war .] — Rc Baxendale, Baxendale v. Baxen- 
dale (1010), 148 L. T. Jo. 139. 

5174. _ — - Removal to locality where property 
also subject of gift — Property remaining in original 
locality only passes.] — Testator by his will gave all 
Ids pictures, plate, etc., in each of his two mansion 
houses, Envillchall 6c Brad gate House, to trustees 
upon trust to permit the same respectively to go 
along with A be used 6c enjoyed by the persons 
respectively for the time being entitled under the 
will to the possession of the respective mansion- 
houses in or about which the said pictures, plate, 
etc., should be at t lie time of testator’s death. 
Testator directed an inventory to be made of 
the pictures, plate, etc., belonging to each of 
the mansion houses, one copy to be kept by the 
trustees of the will A the oilier by the person 
entitled for the time being to the enjoyment of 
the same. Enville Hall was testator’s principal 
place of residence, Bradgate House being used by 
him during the hunting A shooting season. It 
was testator’s custom when lie went to Bradgate 
House to take a quantity of plate from Enville 
Hall with him, A at the end of his residence at 
Bradgate House the plato was returned to Enville 
Hall. The plate taken on these occasions was not 


always the same. A large quantity of plate which 
had been taken from Enville Hall was in this 
way in Bradgate House at the date of testator’s 
death, which took place at Bradgate House. Soon 
after testator’s death the plate was sent back to 
Enville Hall A kept there. On the construction of 
the will : — Held : the whole of the plate actually 
in Bradgate House at the date of testator’s death 
passed to the devisee of that house . — Re Stamford 
(Earl), Hall v. Lambert (1000), 22 T. L. R. 632, 
C. A. 

5175. — .]— Testator shortly before 

his death bought a motor car which he kept at his 
residence in Denbigh. He also owned another 
residence in Cornwall, A while motoring there ho 
caught a chill A died there, the motor car being at 
the time of his death at his Cornish residence. 
By his will he gave to his elder son all his carriages 
in or about or belonging to his Denbigh house, A 
to his younger son all his carriages in or about or 
belonging to his Cornish house : — Held : the motor 
car was a carriage, A passed to the elder son as 
“ belonging to ” the Denbigh house . — Re Dennis, 
Dennis v. Dennis (1008), 24 T. L. II. 409. 

H. Choscs in Action . 

5176. General rule — Choses in action do not 

pass.]— Chapman v. Hart, No. 5104, ante. 

5177. .] — Green v. Symonds, No. 

5150, ante. 

5178. .] — (1) Generally, choses in 

action do not pass by a bequest of “ goods A 
chattels,” in a particular locality. 

(2) Bequest of “ all the goods A chattels, plate, 
linen, money at the bankers, or stock in the Monte 
de Milano, linen, horses, carriages, etc., I may die 
possessed of at M.” : — Held : not to pass Polish 
certificates A Neapolitan bordereaux, being 
Government obligations, there situate, entitling 
the bearers to receive the interest A capital at a 
future time. — Hertford (Marquis) v. Lowther 
(Lord) (1843), 7 Beav. 1 ; 13 L. J. Ch. 41 ; 7 
Jur. 1107 ; 49 E. B. 902. 

A n notations : — A s to ( 2 ) Apld. Newman v. Newman (1858), 
26 Bear. 220 ; Rc Prater, Desiugo v. Beare (1887), 36 
Ch. D. 473. 

5179. Bank notes.] — Bank notes pass as cash, 
by a devise of all that should be in his house at his 
death. — P opham v. Aylesbury (Lady) (1748), 
Amb. 68 ; 27 E. R. 40, L. C. 

Annotations : — Apld. Downing v. Bagnall (1755), Amb. App. 
818. Consd. Stuart v. Bute (1806), 11 Vos. 657. Apld. 
Brooke r. Turner (1836), 7 Sim. 671. Consd. Hertford v. 
Lowther (1843), 7 Beav. 1 ; Re Miller, Daniel r. Daniel 
(1889), 61 L. T. 365. Apld. Re Craven, Crewdson v. 
Craven (1908), 99 L. T. 390. Refd. Chapman v. Hart 
(1 749), 1 Ves. Son. 271 ; Miller r. Race (1758), 2 Keny. 
189 ; Re Prator, Desingo r. Boaro (1887), 36 Ch. D. 473. 
Mentd. 1L r. Capper (1817), 5 Price, 217. 

5180. .] — Chapman v. Hart, No. 5164, ante. 

5181. .] — Stuart v. Bute (Marquis) (1800), 

11 Ves. 057 ; 32 E. R. 1243, L. C. ; on appeal 
(1813), 1 Dow, 73, II. L. 

Annotations: — Refd. Wilce r. Wileo (1831), 7 Bing. 664 ; 
Parker t\ Marehant (1842), 1 Y. &C. Ch. C’as. 290 ; Waite 
v. Morland (1865), 13 W\ R. 963 ; Re Prater, Desinge t\ 
Bearo (1888), 37 Ch. D. 48i ; Re Miller, Daniel v. Daniel 
(1889), 61 L. T. 365 ; lie Craven, Crewdson v. Craven 
(1908), 99 L. T. 390. Mentd. Darby v. Darby (1856), 3 
Drew. 495. 

5182. .] — Testatrix bequeathed to her niece 

her pictures A her collection of coins, except 
those of the two last A present kings, in A about 
her dwelling-house ; A all the residue of her estate, 
both real A personal, except as after otherwise 
disposed of, she gave to her grandchildren; A she 
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directed that, from Sc after the day of her inter- 
ment, all the property over wliich she had any 
disposing power, in A about her dwelling-house, 
except what she had otherwise given, should belong 
to her niece, & not be subject to diminution except 
by her personal act Sc authority. After testatrix’s 
death, guineas, sovereigns, Bank of England, 
country bank, Sc promissory notes & a mtge., to 
a large amount in the whole, were found in her 
house : — Held : the niece, notwithstanding an 
annuity & a sum in gross were given to her by the 
will, was entitled to the guineas Sc sovereigns, Sc 
also to the Bank of England notes, but not to the 
country bank or promissory notes, or the mtge. 

If a person were to give all the property in his 
house, Sc certain title deeds happened to be in it, 
it never could be contended that the land to which 
those title deeds related, would pass to the legatee, 
nor could it be contended that the title deeds of 
land devised to another person, or allowed to 
descend to the heir, would pass ; for they are 
accessary' to the land, Sc would belong either to 
the heir or to the devisee, as the case might be 
(Sha dwell, V.-O.), — Brooke r. Turner (183b), 
7 Sim. 071; 1 Ifodg. 410; Donnelly', 20; 5 

E. J. Oh. 175 ; 58 E. R. 905. 

Annotations : — Consd. Hertford r. Lowtlior (1813), 7 Beav. 1 ; 
He Craven, Crewdson r. Craven (1908), 99 L. T. 390. 
Refd. He Prater, Desinge v. Bcaro (1887), 36 Ch. 1). 473. 

5183. Bonds.] — Popham v. Aylesbury (Lady) 
(1748), Amb. 08 ; 27 E. R. 40, L. O. 

Annotations : — Consd. Chapman r. Hart (1749), 1 Ves. Sen. 

271 ; Stuart r. Bute (1813), 11 Ves. 637 ; Hertford v. 
Lowther (1843), 7 Beav. 1 ; lie Miller, Daniel r. Daniel 
(1889), 61 L. T. 363. Apld. He Craven, Crewdson v. 
Craven (1908), 99 L. T. 390. Refd. Downing r. B agnail 
(1755), Amb. App. 818 ; Miller v. Bare (1758), 2 Keny. 
189 ; He Copper, He Bowler (1817), 5 Price. 217 ; Brooke 
v. Turner (1836), 7 Sim. 671 ; He Prater, Deainge r. Beare 
(1887), 36 Ch. D. 473. Mentd. Wjndham v. Cketwynd 
(1757), 2 Iveny. 121. 

5184. .] — (1) A will in these words: “ I 

give all in Suffolk to R. M.” does not pass a bond 
which happened to be at testator’s house in Suffolk. 

(2) Removal of goods for a necessary purpose 
is not an ademption of a specific legacy (Lord 
Thurlow, C.). — Moore v. Moore (1781k 1 Bio. 
C. C. 127 ; 28 E. IL 1030, L. C. 

Annotations : — As to (1) Consd. Hertford i\ Lowther (1843), 

7 Beav. 1 ; He Prater, Dcsingc v. Beare (1 888), 37 Ch. 1). 
481. Generali]/. Mentd. It. v. Capper (1817), 5 Price, 217. 

5185. -.] — Testator gave all the residue of his 

personal estate to his wife, except such pails as 
should be in & about bis house, wliich parts lie 
gave to his son, Sc directed the household furniture 
to go as heirlooms, Sc gave all arrears of rent, which 
should be due to him at his death, to his son ; a 
bond to secure an old arrear of rent, Sc cash, both 
found in an iron chest, in which the steward kept 
the cash arising from the rents, belonging to the 
residuarv legatee. — Jones a. Sefton (Lord) (1798), 
4 Ves. 106 ; 31 K. R. 85, L. C. 

Annotation : — Refd. Arnold v. Arnold (1835), 2 My. & K. 365. 

5180 . .] — Johnstone v . Baker (1817), 4 

Madd. 474, n. ; 56 E. R. 780. 

Annotations : — Distd. Cust r. Goring (1854), 18 Beav. 383. 
Refd. Buooleuch r. Hoare (1819), 4 Madd. 467 ; Allen v. 
Anderson (1846), 5 Hare, 163. Mentd. He Fitzgerald, 
Surman v. Fitzgerald, [1904] 1 Ch. 573. 

5187. .] — Hertford (Marquis) v. Low- 

ther (Lord), No. 5178, ante. 

5188. .] — Testatrix by r her will, dated 

Apr. 14, 1907, bequeathed “ her house No. 7, 
G. Place, Sc its contents, except the pictures ” to 
A. Sc the pictures therein to B. 

The house contained furniture, pictures, 
miniatures, cash, Bank of England notes, bankers’ 
receipts, Japanese bonds, certificates of stock, 


title deeds of a cottage at R., silver, jewellery, 
a collection of coins, cameos, & medals. Certain 
pictures were stored elsewhere because there was 
no room for them in the house: — Held: (1) the 
contents of the house, except the pictures passed 
everything but title deeds, bonds Sc securities for 
money, they” not being cash but only evidence of 
title ; (2) the bequest of pictures to B. included 
miniatures, except such miniatures as were 
accessories of some article of furniture, but only 
pictures usually kept at the house passed. 

(3) A bequest of “ the rest of my investments ” 
held in the circumstances to mean a residuary gift 
of the rest of her property . — lie Craven, Crewdson 
v. Craven (1908), 99 L. T. 390 ; 24 T. L. R. 750 ; 
affd. (1909), 100 L. T. 284, C. A. 

Annotation : — .4s to (2) Folld. He Conyngliam, Hamnden v. 

Conyugham (1908), 24 T. L. K. 789. 

5189. Spanish bonds In France — “ All I 

possess in France.”] — Be Siiarland, Kemp v. 
Sharland (1897), 41 Sol. Jo. 468. 

5190. Bonds payable abroad — Gift of per- 

sonal estate abroad.] — Testator domiciled in 
England by his will bequeathed all Inis personal 
estate in the United Kingdom to certain persons, 
whom he called his “ home trustees,” upon certain 
trusts ; Sc lie bequeathed all his personal estate 
in South Africa to certain other persons, whom 
he called his “foreign trustees” upon other 
trusts. At the time of his decease testator was 
possessed of the bonds payable to bearer of a water- 
works co. in South Africa. Sc of the shares of mining 
cos. in South Africa. The bonds were only pay- 
able in South Africa. The mining cos. were con- 
stituted according to the laws of the Transvaal Sc 
Orange Free State, Sc had their head offices in 
South Africa, where the register of shareholders 
was kept Sc the directors met ; but they also 
had an office in Iiondon, where a duplicat e register 
was kept Sc shares could be transferred. Testator’s 
name was on the London register of the cos.. Sc 
all his bonds A share certificates were at his 
bankers in London :—~JJeld : the bonds passed 
under the bequest to the “ foreign trustees,” but 
the shares passed under the bequest to the “ home 
trustees .”- — Jlc ('lark, MoKeoknie r. Clark, 
[1904] 1 Ch. 294 : 73 L. J. Ch. 188 ; 89 L. T. 736 ; 
52 W. R. 212 ; 20 T. L. R. 101 ; 48 Sol. Jo. 130. 

Annotations Apld. He Lazarus, Lazarus v. Lazarus (1919), 

121 L. T. 191. Distd. Favorko t*. SteinkopiT, [1922] 

1 Ch. 174. 

5191. Debts — Debt secured by bond.] — Residuary 
disposition of all testator’s real Sc personal estate 
in Jamaica, in trust to be remitted to England, 
was held specific, A not to include a debt, originally 
upon bond A judgment in Jamaica, Sc afterwards 
farther secured by bond Sc judgment in England, 
under which it was received. Sc being considered 
undisposed of was applied in the first instance to 
the debts, etc. — Nisbett v. Murray, Murray v. 
Njsbett (1799), 5 Ves. 149 ; 31 E. R. 518. 

Annotations Consd. Guthrie v. Walrond (1883), 22 Ch. D. 

573. Mentd. Eyre v. Marsden (1839), 4 My. & Cr. 231 ; 

El borne v. Goode (1844), 14 Sim. 165. 

5192. — — - .] — Debts due to testator in respect of 
collieries belonging to him in the county of N. 
held to pass under a devise of all land Sc property 
belonging to him in the county of N. — Tyrone 
(Earl) v. Waterford (Marquis) (1800), 1 Do G. F. 
Sc J. 613 ; 29 L. J. Oh. 486 ; 2 L. T. 397 ; 0 Jur. 
N. S. 567 ; 18 W. R. 454 ; 45 E. R, 499, L. C. Sc 
L. JJ. 

Annotations : — Consd. Guthrie v. Walrond (1883), 22 Ch. D. 

573. Refd. Bowen r. Lewie (1884), 9 App. Cas. 890; 

He Clark, McKechnie v. Clark (1903), 89 L. T. 736. Mentd. 

Lucan v. Goldsniid (1861), 29 Beav. 657 ; He Pollard’s 

Estate (1803), 3 Do G. J. & Sin. 541. 

5193. .] — Testatrix by her will bequeathed 
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her shares in a bank to the persons named in her 
will, & bequeathed the residue & remainder of her 
money, estate & effects, whatsoever & where- 
soever situate to A., one of the legatees of the shares. 
By a codicil she devised & bequeathed her estate 
& interest in certain freehold houses in the city 
of London & “ all & every other my estate & effects 
in the city of London ” to B. The shares were in 
a bank, the head office of which is in the City, & 
testatrix also had a balance at a banker’s in the 
City : — Held : the shares passed under the will, & 
the balance at the banker’s being a debt, passed 
to the residuary legatee. — -Rhodes v. Rhodes 
(1874), 22 W. R. 835. 

5194. .] — Testator domiciled in Great 

Britain bequeathed all his estate & effects in 
Mauritius : — Held : to pass debts due from debtors 
in Mauritius. — -Guthrie v. Walrond (1883), 22 
Ch. D. 573 ; 52 L. J. Cli. 105 ; 47 L. T. 014 ; 31 
W. R. 285. 

Annotations : — Consd. Re Prater, Desiuge v. Bearo (1888), 
57 L. J. Ch. 34 2 ; Frowen v. Law Life Aaace. Soe., [1890] 
2 Ch. 511. Folld. lie Clark, McKeoknio v. Clark, [1904] 

1 Ch. 294. Refd. He Hotchkyfl, Freko v. Culmady 
(1880), 32 Ch. D. 408; He Lord & Fullerton (1895), 05 
L. J. Ch. 184 ; Tie Lysons, Beck v. Lysona (1912), 107 
L. T. 140. Mentd. He Clement h, Clements r. Pearsall, 
[1894] 1 Ch. 0O.V ; lie Wood in, Woodin r. Glass, [1895] 

2 Ch. 309 ; lie Eyre, Johnson v. Williams, [1917] 1 Ch. 351. 

5195. Promissory notes.] — P opham v. Ayles- 
bury (Lady) (1748), Amb. 08 ; 27 E. R. 40, L. C. 

Annotations — Consd. Chapman t*. Hart (1749), 1 Yes. Sen. 
271. Apld. Hertford v>. Lowther (1843), 7 Beav. 1. 
Consd. fit Miller, Daniel r. Duniel (1889), 01 L. T. 305. 
Refd. Downing r. Bugnull (1755), Amb. App. 818 : Miller 
v. Race (1758), 2 Keny. 189; Stuart r. Bute (1813), 11 
Yes. 057 ; lie Bowler. R. v. Capper (1817), 5 Price, 217 ; 
Brooke c. Turner (1830), 7 Sim. 07 1 ; lie Prater, Desinge 
v. Beare (1887), 30 Ch. P. 4 73 ; He Craven, C'rewd aon v. 
Craven (1908), 99 L. T. 390. 

5196. - .| — Brooke r. Turner, No. 5182, 

ante. 

5197. Gift of property abroad — Promissory 

note by person abroad.] — A promissory note due to 
testator domiciled in England, by a person resident 
at the Cape, passes by the words “ property I shall 
leave in the colony.”— S corey v. Harrison (1852), 
20 L. T. O. S. 302; 10 Jur. 1130; sub nom. 

Scorey v. Thompson, 1 \V. R. 90. 

5198. Gift of contents of desk.] — Testator 

gave his desk “ with the contents thereof ” to his 
nephew J. ; he also gave him a legacy of £200, & 
made him one of his exors. A residuary legatees ; 
the desk contained hank notes & coin, a banker’s 
deposit receipt, a cheque to the order of testator, 
but unindorsed, divers promissory notes, payable 
to testator or order, also unindorsed, a promissory 
note payable on demand, tk the key of a tin box in 
which some securities were kept. It was admitted 
that the bank notes <fc coin passed to the nephew 
J., but the residuary legatees contended that the 
choses in action did not pass : — Held : (1) by the 
desk &; its “ contents ” testator intended to pass 
all that was found therein at the time of his death, 
& the words used were sufficient to pass all the 
choses in action, including those which w r ere 
negotiable only after indorsement by the 0 x 01 * 8 . 

The exors. are bound, as in the ordinary case of 
a specific legacy, because, although this is a gift of 
general things as they exist at the death, yet it is 
a specillc legacy from the moment of the death, & 
the exors. are bound to do that w hich is required 
to get the legacy in, & hand it over to the legatee. 
Of course they would all be bound, therefore, to 
put their signatures, or allow one to put his signa- 
ture, which would be enough, in point of law to 


enable the legatee to recover upon the promissory 
notes or the other instruments. 

The distinction is, to my mind, just the same as 
would have prevailed if this desk had contained 
title deeds, because I should not have held that the 
title deeds passed for the simple reason that the 
land to which the title deeds related itself would 
not have passed, the land would have gone to the 
devisees under the will ; or, if there had been no 
devise of land, it would have gone to the heir, & 
the deeds, in such a case, are the accessories to the 
title to the land (Chitty, J.). 

(2) The key of the security box gave no title 
to the contents of the box . — Be Robson, Robson 
v. Hamilton, [1891] 2 Ch. 559 ; 60 L. J. Ch. 851 ; 
65 L. T. 173 ; 7 T. L. R. 512. 

Annotation: — As to (1) Consd. lie Craven, Crewdson v. 
Craven (1908), 99 L. T. 390. 

5199. Title deeds.] — Brooke v. Turner, No. 
5182, ante. 

5200. .] — Re Robson, Robson v. Hamilton, 

No. 5198, ante. 

5201. .] — Re Craven, Crewdson v . 

Craven, No. 5188, ante. 

5202. Share certificates.] — Bequest of “ half my 

property at R.’s bank.” At the time of his will 
& of his death testator had at R.’s bank in Paris a 
cash balance certifi cates of French shares, 

some inscribed & some transferable by delivery, 
which were deposited with the bankers, who 
received the dividends & carried them to his credit. 
He had nothing else at the bank : — Held : a 
moiety of the shares passed . — Re Prater, Desinge 
v. Beare (1888), 37 Ch. D. 481 ; 57 L. J. Ch. 342 ; 
58 L. T. 784 ; 36 W. R. 561 ; 4 T. L. R. 219, C. A. 

Annotations : — Consd. He Robson, Robson v. Hamilton, 
[1891] 2 Ch. 559. Refd. He Craven, Crewdson v. Craven 
(1908), 99 L. T. 390. 

5203. Foreign company with London office 

— Gift of personal estate in United Kingdom.] — 

Re Clark, McKecknie v. Clark, No. 5190, ante. 

5204. Cheques .] — Re Robson, Robson v. 

Hamilton, No. 5198, ante. 

I. Other Cases . 

5205. Devise of “ all lands in vill & In one 
hamlet therein— Lands extending over two hamlets 
in vill.] — A man having lands in two hamlets 
within one vill, devises all his lands in the vill 
65 in one of the hamlets by name ; nothing in the 
other shall pass. --Anon. (1567), 3 Dyer, 201 b ; 

73 E. R. 579. 

Annotations : — Apld. Ewer r. Hcydon (1599), Cro. Eliz. 658. 
Refd. Roberta v. Roberta (1013), 2 Bulat. 123 ; Stukcley 
v. Butler (1614), Hob. 168. 

5206. Devise of houses & land in A.— & lands in 
B. — Houses in B. do not pass.] — A man has houses 
& land in A. <fc land & houses in B., & devises his 
houses with land in A. with all his other lands, 
meadow's & pastures in B. The houses in B. do 
not pass by this devise, for where words are express 
they shall not be extended by implication. — 
Ewer v. Hayden (1598), Cro. Eliz. 476 ; 2 And. 
123 ; Jenk. 277 ; Moore, K. B. 359 ; Owen, 75 ; 
78 E. R. 727 ; affd. (1599), Cro. Eliz. 658, Ex. Ch. 

Anyiotations Folld. He Portal &: Lamb (1885), 30 Ch. D. 
50. Refd. Boawortli r. Forard (1666). O. Bridg. 153 ; 
Meredith v. Webber (1666), O. Bridg. 560. 

5207. Devise excepting specified leasehold — 
Whether other leasehold of testator passes.] — 

Fitzwtlliams v. Fitzwilliams (1604), Noy, 112 ; 

74 E. R. 1077. 

5208. “ Free lands In H.” — Only possessed of 
portion of tithes in H.] — Saunders v . Ritcii 


PART XVI. SECT. 15, SUB-SECT. 5.— I. 

h. “ House in P. purchased by me 
from S. ” — With its right members cP 
appurtenances.**} — Brown v. Brown 


(1901), 1 S. II. N. S. W. (Eq.) 218; 
18 N. S. W. W. N. 300— AUS. 

k. “ One -third part of the length <£* 
the entire width .”] — Saunders t\ 


Brkakie, 5 O. R. 603. — CAN. 

1. Arbitrary description by reference 
to fence .] — McDonald v. MoPhail, 17 
U. C. R. 299.-— CAN. 
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(1651 ), Sty. 278 ; 2 Roll. Abr. p. 697 ; 82 E. R. 709 ; 
previous proceedings , sub nom. Hitch v. Sanders, 
Sty. 261. 

Annotation: — Mentd. Philips r. Bury (1694), Skin. 447. 

5209. “ In manor of R. & N.” — “ In occupation 
of K.” — No part of farm in R.] — Parker v . Ayrs 
(1676), 3 ICeb. 637 ; 84 E. R. 924. 

5210. Goods lying in the lodging testator pos- 
sessed — In house belonging to S.] — Cunningham 
v. Ross (1756), 2 Lee, 272 ; 161 E. R. 338. 

6211. Near Uddens — Words of additional de- 


scription.]— One having purchased of A. the manor 
Sc certain lands of & in Hampreston, in the counties 
of Dorset Sc Hants, Sc having settled a rentcharge 
on his wife out of his manor of Hampreston, in 
the county of Dorset, & all other his lands, etc., 
in Hampreston aforesaid, which he bought of A. ; 
Sc having afterwards purchased of other persons 
other lands in Hampreston in Hants (which were 
near to another estate of his called Uddens in 
Dorset) ; by his will, reciting A confirming the 
settlement., devised to trustees, “ The said manor, 
etc., & other hereditaments of Sc in Hampreston 
aforesaid, Sc all other the manors, lands, farms, etc., 
& other hereditaments in or near Uddens aforesaid, 
or elsewhere in the said county of Dorset.” to 
trustees for different uses : amongst others, giving 
his wife an additional rentcharge, payable out of 
“ the manors Sc hereditaments in the said county 
of Dorset ” : Sc as to all Sc singular “ the said 
manors Sc other hereditaments in the said county 
of Dorset, with their appurtenances, etc., charged 
as aforesaid,” he devised the same to the first Sc 
other sons of his body, remainder to his daughters, 
in strict settlement ; Sc in all but one of his 
daughters died without issue, ‘‘ then as to the 
entirety of the said manors Sc other hereditaments,” 
to the daughters of his remaining daughters in 
tail, etc. ; remainder to the lessor of pltf., his 
nephew*, & heir-at-law, remainder to his sons Sc 
daughters in strict settlement, remainders over to 
other junior nephew s in like manner : with power 
to the trustees to raise money on the security “ of 
the manors Sc other hereditaments in the said 
county of Dorset ” ; & also to sell the devised 
lands, except such as were situate at Uddens, or 
Hampreston aforesaid. Sc to purchase other lands 
in fee within the said manor of Hampreston, in 
the said county of Dorset, etc. Devisor, by a 
subsequent codicil, in which he speaks of the prior 
devise of his Dorsetshire estate, revoked the devise 
to the lessor of pltf. : — Held : the Hampreston 
lands lying in Hants, Sc not x>urchased of A., though 
situated within Sc surrounded by the general ambit 
of Dorsetshire, Sc also near Uddens, Sc holden 
together with, Sc as part of, a Dorsetshire farm, did 
not pass by the will ; w hich was confined in express 
terms to the manor Sc lands in Hampreston, 
purchased of A. (by force of the words “ said 
manor, etc., Sc hereditaments aforesaid,” referring 
to the recital of the settlement), or which lay in 
the county of Dorset (by the addition of the latter 
words ; which would not have been necessary if 
devisor had meant to pass all his lands near Uddens, 
in whatever county situated). For though when 
a thing is certainly expressed at first, the addition 
of another certain description may be rejected as 
superfluous ; yet it. is otherwise where the thing 
at first described is uncertain ; as here, lands, etc., 
near Uddens. — Doe d. Harris v. Greathed (1800), 
8 East, 91 ; 103 E. R. 278. 


Annotations : — Reid. Doe d. Belasyso t*. Lucan (1808), 
East, 448 ; Down v. Down (1817), 1 Moore, C. P. 80 
Doe d. Bench r. Jersey (1818), 1 B. & Aid. 550 ; Webbc 
v. Stanley (1864), 16 C. B. N. S. 698. 


5212. At place specified— Further property out- 
side place — Acquired as stated In description.]- — 

Where T. T. was seised of a messuage Sc lands in 
a parish, Sc in two hamlets of the same parish, 
which he purchased of L., Sc let to a tenant at one 
entire rent, Sc afterwards other lands were allotted 
to him under an Inclosure Act, in lieu of the said 
lands, except the messuage Sc two acres, which 
remained as before, all which the tenant continued 
to hold at the same rent as before ; & afterwards 
T. T. devised all his messuage, farm, Sc lands, etc., 
situate in one of the two hamlets by name, in 
the said parish which he purchased of L. : — Held : 
the lands in the other hamlet did not pass. — 
Doe d. Tyrrell v. Lyford (1816), 4 M. & S. 550 ; 
105 E. R. 938. 

Annotations : — Reid. Doo d. Humphreys v. Roberts (1822), 

5 B. & Aid. 4 07 ; Jack v. M ‘In tyre (1845), 12 Cl. & Flu. 

151 : Webber v. Stanley (1864), 16 C. B. N. S. 698 : Homer 

r. Homer (1878), 8 Ch. D. 758. Mentd. Wilkinson v. 

Mali n (1832), 2 Cr. & J. 636. 

5213. “ In or near L.” — Property six & a half 
miles from L. — Other property nearer.] — 1 devise 
all my freehold Sc copyhold estates situated in or 
near L. near M. ; Sc also all Sc singular my freehold 
Sc copyhold estates at or near P. in the same 
county, which last-mentioned estates are now or 
lately were in the occupation of S. Sc T. Testatrix 
had a freehold close in the parish of St. P., M., near 
to a principal street of M., distant, from three Sc 
a half to six Sc a half miles from her principal estate 
at L., Sc intercepted from it by parts of three 
parishes. She had a freehold close in S., distant 
two Sc a half miles from L., Sc nine from M. 
She bad copyhold lands in L., Sc the will of an 
ancestor spoke of lands both freehold Sc copyhold 
in L. : — Held ; the freehold close in St. P., M., 
did not pass bv this devise. — Doe d. Dell v. 
Pigott (1817), 7 Taunt. 553 ; 1 Moore, C. P. 274 : 
129 E. K. 220. 

5214. Situate at K. aforesaid — Messuage & lands 
at K., B. & P. — Meadow in B.] — Testatrix had a 
mansion Sc lands thereunto belonging, situate in 
I\., B., Sc P. ; also a meadow in B. : — Held : the 
land in B. & P. did not pass under a devise of all 
testatrix’s messuage Sc. lands “ situate at K. 
aforesaid,” nor under a bequest of “ all the residue 
of her estate Sc effects wheresoever Sc whatsoever.* 1 
— Pogson v. Thomas (1S40), 6 Bing. N. C. 337 ; 
8 Scott, 621 ; 133 E. R. 130. 

Annotitions •— Consd. Day v. Daveron (1841), 12 Sim. 200. 

Dbtd. Stein v. JUtherdon (1868), 37 L. J. Ch. 369. Reid. 

Homer r. Homer (1878), 8 Ch. D. 758 ; Jones v. Robinson 

(1878), 17 L. J. Q. B. 673; Kirby Smith v. Parnell 

(1903), 51 W. R. 493. 

5215. “ Between the railway & the turnpike- 
road 99 — “ Orchards ” -Only one in place de- 
scribed— Orchard outside passes.] - - Testator devised 
to his wife for life, “ the farmhouse, orchards, 
stables, Sc the meadow lying Sc being between the 
railway Sc the turnpike-road. There were two 
orchards, one lying between the railway Sc the 
turnpike-road, Sc the other not . : — Held : both 
might pass under the devise. — Doe d. Dyke v. 
Dyke (1847), 9 L. T. O. S. 73. 

5216. Places mentioned together — “ Bullen Court, 
Strand, & Maiden Lane 99 — Read separately.] — 
Under a devise of estates “in Bullen Court, 
Strand, Sc Maiden Lane, in the county of Middle- 
sex ” ; — Held : each locality must be read 
separately, & the gift included the two houses in 
the Strand, adjoining houses in Bullen Court, the 
whole having been purchased together & held 
under one title. — Gauntlett v. Carter (1853), 17 
Beav. 586 ; 23 L. J. Ch. 219 ; 17 Jur. 981 ; 1 
W. R. 500 ; 51 E. R. 1163. 

Annotation: — Refd. Houston v. Burns, [1918] A. C. 337. 

5217. Four leasehold messuages in L. P. — Testa- 
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tor possessed of five messuages in L. P. under four 
leases.]- — Testator gave his four leasehold messuages 
in L. P., with other tenements, in trust out of the 
rents to pay the ground rents of the whole, A 
of another tenement in Y. P., comprised in the 
lease under which two of the houses in L. P. were 
held, A to apply the surplus on certain trusts. 
Testator had five messuages in L. P. held under 
four leases : — Held : the five messuages passed 
under the bequest. — Sampson v. Sampson (1869), 
L. R. 8 Eq. 479. 


Sub-sect. 6. — By Reference to Occupation or 

Possession. 

5218. Occupation of person specified — Property 
answering description — Part of estate not so 
occupied.] — Anon. (1583), Godb. 10 ; 78 E. R. 10. 

5219. Occupied part of house par- 

titioned off.] — Testator purporting to dispose of 
“ all the rest, residue A remainder of his estates 
wheresoever & whatsoever,” devised to his son D. 
“ all thoso two cottages or tenements, the one 
occupied by my son, J., A the other occupied by 
my granddaughter, together with all the appur 
tenances thereto belonging.” At the date of the 
will A death of testator a room, originally part of a 
cottage, but which had several years before the 
making of the will been partitioned off from the 
rest of the building, & had a separate entrance, 
was occupied by J. as a separate dwelling, together 
with a hovel, part of testator’s property. The 
rest of the building from which the room so 
occupied by J. had been taken, was in the separate 
occupation of the devisee, D. There was also a 
room originally part, of another cottage, but from 
which it had been similarly partitioned off, which, 
at the date of the will A the death of testator, 
was occupied by his gram] daughter as a. separate 
dwelling, together with an adjoining pantry. Tin* 
rest of the building from which the room so 
occupied by the granddaughter had been separated 
was in the separat e occupation of W., as a distinct 
dwelling. There was also at the same dates a 
building occupied as a separate dwelling by J. W., 
which was part, of testator’s property. All these 
five dwellings had originally consisted of two 
cottages only, which had been subdivided as before 
stated, A were copyhold, to which testator had 
prior to the date of his will, but subsequent to 
some of the separations before mentioned, been 
admitted by the description of “ all those two 
customary or copyhold messuages, cottages or 
tenements.” In ejectment by the heir-at-law to 
recover the portions of the property other than 
those in the actual occupation of J. A the grand- 
daughter : — Held : the rooms occupied by J. A 
the granddaughter respectively fulfilled the terms 
of the devise, A these rooms only, A not the whole 
of the cottages, of which they had formerly been 
part, passed to the devisee. — Doe d. Hubbard v. 
Hubbard (1850), 15 Q. B. 227 ; 20 L. ,T. Q. B. 01 ; 
15 L. T. O. S. 411 ; 14 Jur. 1110 ; 117 E. R. 445. 

Annotations Distd. Duo <1. Campton r. Carpenter (lft, >0), 

10 Q. B. 181. Refd. llorwood v. Oriltlth (1853), * W. K. 

71. 

5220. — Description otherwise 

incorrect.] — Testator by his will devised to his 
wife “ for her use A enjoyment during her natural 
life or widowhood, all that part of the dwelling 


house in Boskednan, in the parish of G., now in the 
occupation of R. B., containing a kitchen A 
pantry behind same, A two bedrooms.” In a 
subsequent clause of the will testator devised to 
his son R. “ the western part of all that my 
dwelling-house in Boskednan aforesaid, now in the 
occupation of H. L., consisting of a kitchen, 
dairy, A chamber.” The subject-matter of the 
wall had been originally erected as one house, 
haying a single roof, but had been afterwards 
divided by testator into two habitations, each of 
which was let to a separate tenant. The descrip- 
tion in the devise of the dwelling occupied by R. B. 
was incorrect, inasmuch as the pantry was not in 
fact behind the kitchen, but behind the parlour, 
a room not mentioned in the clause, A there were 
three bedrooms. The description of the premises 
devised in the second clause to R. was, however, 
correct : — Held : the devise to the wife was of 
such part of the whole building as formed the 
separate tenement occupied by R. B., A not merely 
a portion of that tenement, A the misdescription 
of the position A number of the rooms was mere 
falsa demonst ratio which should be rejected, & 
did not cut down the preceding devise. — Wel- 
lington v. Shepherd (1872), 27 L. T. 832. 

5221. Occupied by another person.] — 

*:r v. Homer, No. 5227, post. 

5222. Other lands under same title with 

messuage.] — Testator being seised by the same 
title of a messuage of 19 acres of land, including 
F. M., in the parish of M. R., which parish consists 
of thrpe townships, M. R., B., A H. R. ; A having 
other property in IT. R., A nowhere else ; A the 
messuage in B. with two of the 19 acres there, 
being in the occupation of T. W., A the rest of the 
19 acres being partly in the occupation of other 
tenants, A partly in his own ; devised ” all his 
messuage, with all lands, hereditaments, A appur- 
tenances thereto belonging, situate in “ B., in the 
parish of M. R., now in the occupation of T. W., 
except F. M.” : — Held: the devise was not con- 
fined to lands in B., then occupied by T. W., but 
extended to all the lands in B. held under the same 
title with the messuage ; A the words “ now in 
the occupation of T. W.” were to be transposed A 
applied to the messuage then occupied by T. W. 
according to the fact ; which transposition would 
render the whole consistent : whereas without it, 
the exception of the F. M. was nugatory, as that 
never had been in the occupation of T. W. It 
was no objection to this construction that a 
residuary clause, giving all other testator’s real 
estate in M. R. would have nothing to operate 
upon ; the F. M. A the property in the township 
of II. R., being specifically devised in the same 
clause. — Marshall v. Hopkins (1812), 15 East, 
309 ; 104 E. R. 861. 

Annotations Consd. Doe d. Hubbard r. Hubbard (1850), 

15 Q. B. 227. Refd. Pullin r. Pullin (1825), 1 0 Moore C. P. 

5223. .] — Testator devised to J. 0. 

“ all those my three messuages, with the gardens, 
close, A all other my real estate whatsoever, 
situate at H., in .the parish of F., now in the 
occupation of A., B., A C.” At the date of the 
will, A at the death of testator, ho had at H., in 
the parish of F., three messuages, with gardens, 
A a close, in the occupation of A., B., AC.; A 
the reversion of another messuage, but which was 
in the occupation of F., tenant for life. Besides 


PART XVI. SECT. 15, SUB-SECT. 8. 

m. Occupation of person specified — 
Bam also in place specified — Whether 
ham passes.] — Be Stokes (1910), 21 
O. L. R. 464. — CAN. 


n. *' To the party at whose house I 
die .”] — Testator gave property “ to 
the party at whose house 1 die '* : — 
Held : the son-in-law, as head of the 
household where testator was living 
at the time of his death, should take, 


as testator was referring to the house 
as an abode & place of residence, & in 
no way to the ownership of the building. 
— Re Woeffle (1912), 20 O. wTk. 
896 ; 3 O. W. N. 518 ; 1 D. L. R. 105. 
—CAN. 
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those he had no other property in F. : — Held : 
the messuage in the occupation of F. passed by the 
general words of tho will, as those in the occupation 
of A., B., A C. by the specific words. — D oe d. 
Campton v. Carpenter (1850), 16 Q. B. 181 ; 20 

L. J. Q. B. 70 ; 10 L. T. O. 8. 234 ; 15 Jur. 719 ; 
117 E. R. 848. 

Annotation * — Reid. Dean r. Gibson (1807), 15 W. K. 809. 

5224. Other lands in place specified.] — 

Devise of “ all that my farm, called T. farm, now 
in the occupation of A. C.,” is not necessarily 
limited to the lands of T. farm in the occupation 
of A. C., but may be shown by evidence to extend 
to other lands of T. farm not in his occupation. — 
Goodtitle d. Radford v. Southern (1813), 1 

M. A S. 299 ; 105 E. R. 112. 

Annotations -Consd. Press r. Pnrker (1825). 2 Bing. 150 : 

Miller v. Travers (1832), 8 Bing. 214. Distd. Doe d. 

Hubbard v. Hubbard (1850), J5 O. B. 227. Consd. 

Slingsby v. Grainger (1859), 7 H. L. Cas. 273. Refd. 

Doe d. Beach v. Jersey (1818), 1 B. & Aid. 550 ; Paddock 

v. Fradley (1830), 1 Cr. Si ,f. 90 ; Doe d. Ashforth r. 

Bower (1832), 3 B. A; Ad. 453 ; Richardson v. Watson 

(1833), 4 B. & Ad. 787 ; Hall r. Fisher (1844), 1 Coll. 47 : 

Stanley r. Stanley (1802), 2 John. <Xc H. 491 ; Webber r. 

Stanley (1804), 10 C. B. N. S. 098 : Smith v. Hidgway 

(1805), 11 W. R. 207 ; White v. Bireli (1807), 30 L. J. Ch. 

174 ; Hardwick v. Hardwick (1873), L. It. 10 Eq. 108 ; 

Keogh t*. Keogh ( 1874), 22 W. R. 508. 

5225. Misdescription of tenure.] -J. C. 

having devised “ all his freehold A copyhold 
estate ” to S. B. for life, A then to W. C. for life, 
with power to devise same, \V. 0., who died in the 
lifetime of 8. B,, by his will, devised “ all that my 
copyhold messuages, cottages, lands & heredita- 
ments in the occupation of . . . 8. B. . . . A to 
which 1 am entitled from A after her decease, 
that is to say, the house, cottages A outbuildings 
A one moiety ... of the lands A hereditaments ” 
to E. D., etc. ; A if she died without issue devised 
“ all A singular the messuages, cottages, moiety of 
land A hereditaments so devised ” to her brothers 
A sisters ; A as to A concerning “all that the other 
moiety of the lands, hereditaments A premises ’’ 
davised them to such brothers A sisters ; A as 
to A concerning “ all that my ot her copyhold 
lands A tenements . . . adjoining to the last- 
mentioned lands A hereditaments now also in 
the occupation of 8. B.,’’ after the decease of A. (\ 
to E. D., etc. ; A by his codicil to the will, reciting 
that he had by his will devised “ all my copyhold 
messuages, cottages, lands A hereditaments ” to 
such brothers A sisters, restrained the devise to 
the full blood. At the date of the will 8. B. w r as 
in possession of all the property" originally devised 
by J. C., A it consisted of a copyhold house, formed 
by 8. B. out of what had been three cottages, 
18J acres of copyhold land, a freehold cottage, A 
half an acre of freehold land, such freehold cottage 
standing on the freehold land, which was bounded, 
A almost surrounded by the copyhold property - 
Held : the freehold passed by the devise. — Cosby 
v . Millington (1869), 38 L. J. C. P. 373, Ex. Ch. 

5226. With description of place — Lands 

occupied by another person outside place.] — 
Hardwick v . Hardwick, No. 5133, ante. 

5227. Lands so occupied outside place, j 

— (1) Testator devised all his lands “ situated at 
or within D., in the occupation of J.” Testator 
was seised of two farms, both in the occupation of 
J. The greater part of each of the farms was 
within the parish of D., but three closes of one A 
one close of the other were respectively situate in 
an adjoining parish. In each case the portion 
which was not in the parish of D. immediately 
adjoined the remainder of the farm, & was only 
separated from it by the parish boundary, which 


was, in the one case, a high road, & in the other, a 
fence. In tho latter case the parish church of D. 
was only a few yards distant from the fence : — 
Held : tho devise comprised tho four closes adjoin- 
ing the parish of D. 

(2) Testator also devised all his land “ situate 
at G., in the occupation of S.” : — Held : this 
devise did not include land situate in G., but in 
the occupation of J. — Homer v. Homer (1878), 8 
Oh. D. 758 ; 47 L. J. Oh. 635 ; 39 L. T. 3 ; 27 
W. R. 101, 0. A. 

Annotations : — As to (1) Refd. Price v. Rala & Fostiuiog Ry. 

(1881), 50 L. T. 787 ; lie Harrison, Towuson v. Harrison 

(1889), (51 L. T. 762. As to (2) Refd. Re Cleveland’s 

Settled Estates, 11893] 3 Ch. 244. 

5228. Gift of Income from house & land — 

Land not originally occupied with house.] — A gift 
by testator of the net income from “ a house A 
land known as No. 11,8. street, now in the occupa- 
tion of R.” : — Held : to include the income 
arising from a piece of land at the rear of No. 41 
not originally occupied with the premises, but 
leased twelve years ago by testator, together with 
No. 41 to R. — Re Fuller, Arnold v. Chandler 
(1915), 59 Sol. Jo. 304. 

5229. In tenure of person specified — Property 
answering description — Property in same place in 
tenancy of another.] — Wiseman A Wallinger’s 
Case (1586), Godb. 95 ; 78 E. R. 58. 

5230. Woods & timber excepted from 

lease.]— Lands at C. in tenure of A. B. devised by 
will, comprise woods A timber excepted in tlio 
lease, being w T ords of additional description. — 
Goodtitle d. Paul v. Paul (1760), 2 Burr. 1089 ; 
97 E. R. 724 ; sub nom. Paul v. Paul, 1 Wm. Bl. 255. 

Annotations .* —Consd. Press v. Parker (1825), 2 Bing. 4 5(5. 

Apld. Hardwick v. Hardwick (1873), L. K. 16 Eq. 168. 

Refd. Turner v. Busier (1780), ] Bro. C. C. 78. 

5231. Close excepted from lease.] — Devise 

of my messuage, farm, A lands, called C. farm, 
situate in or near the parishes of I)., \V., A T., now 
on lease to F., at the yearly rent of £150. A close 
in the parish of D., heretofore arable A part of C. 
farm A occupied with it by the lessee thereof, but 
for thirty-three years past sown with acorns, A 
occupied by tho owner, A excepted out of two 
leases of C. farm, one prior, the other posterior 
to the date of the devise, passes by the devise as 
parcel of C. farm. — Down v. Down (1817), 7 
Taunt. 343 ; 1 Moore, C. P. 80 ; 129 E. R. 137. 

Annotations : — Consd. Press v. Parker (1825), 2 Bing. 456 ; 

Doe d. Hubbard v. Hubbard (1850), 15 (J. 13. 227. Refd. 

Wellington r. Shepherd (1 827), 27 L. T. 832 ; Hardwick 

v. Hardwick (1873), L. R. 16 Eq. 168. 

5232. Own occupation ~ Other land in joint 
occupation.] — If one by will doth devise his land, 
in his own possession, A he has land in his own 
possession solely, A also other land in his possession 
but in common with another, by these words in 
this will, not only the lands in his own possession, 
but also the lands which he has in possession, A - 
in common with another, shall all pass by this 
will (per Cur.). — Mirrel v. Nicholes (1611), 1 
Bulst. 117 ; 80 E. R. 813. 

5233. Premises used for trade occupied with 

lands specified.] — A. being tenant for vears of an 
house, gardens, stables, A coal pen, bequeathed 
in the following words : “I give the house I live 
in, A garden, to B.“ The stables A coal pen, 
occupied by A., together with the house, passed, 
without being expressly named, though testator 
used them for purposes of trade as well as for the 
convenience of his house. — Doe d. Clements v. 
Collins (1788), 2 Term Rep. 498 ; 100 E. R. 268. 

Annotations: — Consd. Press r. Parker (1825), 2 Bing 1 . 456. 

Distd. Steele v. Mid. By. (1860), 1 Ch. App. 275. Refd. 

Hougham v. Sandys (1827), 2 Sim. 95 ; Polden v. Bastard 

(1803), 4 B. & S. 258 ; Allhusen v. Ealing & South Harrow 

Ity. (1898), 78 L. T. 285. 
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5234. Mistake in description — Part in occu- 
pation of tenant.] — A copyholder surrenders “ his 
copyhold cottage, with a croft adjoining, & a 
common right, etc., belonging to same ; “all 
which premises, were then in his own possession ” ; 
6c on the same day he devises “ all his copyhold 
cottage 6c premises then in his own possession ’’ ; 
in fact the croft, between which 6c the cottage & 
garden there was only a gooseberry hodge, was in 
the actual occupation of a tenant at the time : — 
Held : the whole passed under the description of 
“ all his copyhold cottage 6c premises ” ; the 
words “ then in his own possession ” being merely 
a mistaken description, following the mistake of 
the surrender, which mentions the croft with the 
rest as then being in his possession. — G oodright 
d. Lamb v. Pears (1809), 11 East, 58 ; 103 E. R. 
925. 

6235. .] — 8. devised to his wife 

during widowhood “ my residence called 8. house 
6c premises thereto as same are now occupied by 
me.” Some years before making this devise he 
had let to two of his sons for the purposes of their 
business, an office standing in the yard of 8. 
house 6c the stable 6c coach house belonging to the 
house, except a room on the first floor of the coach 
house to which the only access was through the 
house, 6c the sons were in occupation till his 
death : — Held : the devise included the room 
over the coach house, but did not include the rest 
of the stable 6c coach house nor the office, for the 
property which was in testator’s own occupation 
answered the whole of the description, & that 
being so, the ct. could not enter into the question 
of inconvenience, A reject the reference to occupa- 
tion as falsa demonstration — lie 8eal, 8eal v. 
Taylor, [1891] 1 Ch. 319 ; 03 L. J. Oh. 275 ; 70 
L. T. 329, C. A. 

5236. - Gift not restricted— Locality 

described.] —Where testator uses a description of 
parcels consisting of two distinct 6c separable 
parts, of which the first is complete 6c correct, 
6c the second incomplete 6c erroneous, the maxim 
falsa dcmonstratio 'non novel applies, 6c the part 
which is false will not cut down that which is true. 
Seats — where the parts of the description are not 
distinct 6c separable. 

Testator devised “ all his freehold estates at or 
near R., in the parish of II., ” which was a com- 
plete 6c correct description of the property intended 
to pass. The context indicated an intention to 
pass tKe whole of such estate :• --Held : the gift 
was not narrowed by the erroneous addition of the 
words, “ 6c now in my own occupation.” — W hite 
v. Birch (1807), 30 L. J. Oh. 171 ; 15 L. T. 005 ; 
15 W. R. 305. 

Annotation Reid. Re Brocket, Dawes r. Miller, [1008] 1 

Ch. 185. 

5237. Two messuages In place described — 

Only one occupied.] — Devise of all my messuages 
in T., 6c now in my occupation. Testator had two 
messuages in T., of which he occupied only one : — 
Held : only that one passed by the devise. — D oe 
d. Parkin v. Parkin (1814), 1 Marsh. 01 ; 5 
Taunt. 321 ; 128 E. R. 713. 

A nnotat ion s: — Consd. White v. Birch (1807). 3G L. J. Ch. 

174. Refd. Doe d. Newton v, Taylor ( 1 8 15 7 ) , 7 B. & C. 

384. 

5238. Leasehold house — Subsequent change 

of residence — Purchase of freehold house.] — 

Testator gave tho lease of the house in which he 
should be living at the time of his decease to his 
wife. At the date of the will he was living in a 
house he held for a short term at rack rent ; he 


subsequently bought & went to reside at a freehold 
house, where he died : — Held : the freehold 
house was not devised to testator’s widow. — Re 
Knioht, Knight v. Burgess (1887), 34 Ch. D. 
518 ; 56 L. J. Oh. 770 ; 50 L. T. 030 ; 35 W. R. 
530 ; 3 T. L. R. 387. 

5239. “ Where I now reside.’’] — Re 

Fowler, Fowler v. Wittingham (1915), 139 
L. T. Jo. 183. 

5240. Corner house in possession of two persons 
specified — Corner house occupied by one — Adjoining 
house of other.] — If a man has a corner house in 
the tenure of A. 6c another house adjoining it in 
the possession of B. & he devises his corner house 
in the possession of A. 6c B. the comer house only 
shall pass. — B lague v. Gold (1937), Oro. Car. 
473 ; 79 E. R. 1008. 

Annotations: — Consd. Roo d. Oonolly v. Vernon (1801), 5 
EaHt, 51. Mentd. Cooko v . Humber, Wilson v. Roberts 
(1850), 5 L. T. 838. 


Sub-sect. 7. — By Reference to Source from 

Which Obtained. 

5241 . Lands purchased of person named — Actual 
assurance from another person — Contract with 
person named.] — T horp v. Tomson (1588), 2 
Leon. 120 ; 74 E. R. 409. 

5242. Misdescription.] — Devise of “ my 

estates at S. which were devised to me by, or 
purchased from, A.” the fact proving otherwise, 
not an intended restriction but an erroneous 
description. — W elby v. Welby (1813), 2 Ves. 6c B. 
187 ; 35 E. R. 290. 

Annotations : — Mentd. Leake v. Robinson (1817), 2 Mer. 

3G3 ; Rancliffo v. Parkyns (1818), 6 Dow, 149 : Ford v. 

Ford (1848), 6 Hurc, 48G ; Wintour v. Clifton (1856), 28 

L. T. O. S. 194. 

5243. Property also described by occu- 

pation.] — Testator having several children, 6c 
being possessed of eight houses in N., devised six 
of them amongst his children, including deft., 
who was his heir-at-law ; 6c also devised as 
follows : “ All that messuage, etc., which 1 some 

time since purchased of B. 8., situate at N. afore- 
said, being in the occupation of .” Also 

another messuage in N. aforesaid. The messuage 
in question was not purchased of B. 8., but it had 
been commonly called B. 8.’s house,” 6c at the 
time of making the will, 6c for some time before, it 
had been in the occupation of M. N., with whom 
testator was well acquainted : — Held ; notwith- 
standing this misdescription, the house in question 
passed under tho will. — -D oe d. Hawthorn v. 
Nickliss (1840), 4 Jur. 960. 

5244. .] — In 1861 testator 

specifically devised “ all that my messuage farm 
lands 6c hereditaments in B. in the county of Essex 
now in the occupation of G. purchased by me of 
T.” Testator had a farm in B. called “ Wei ham’s 
Farm,” which was compounded of two small 
farms purchased by him of T. in 1831, 6c of another 
adjoining small farm 6c a field, both purchased 
by him in the same year of C. At the date of his 
will 6c of his death in 1862 the whole of the lands 
so purchased were in the occupation of G., who 
farmed them as one holding : — Held : the words 
“ purchased by me of T.,” were merely explanatory 
comment, not defining or restricting the one 
definite entity with which testator was dealing — 
namely, the farm in the occupation of G. — 6c 
must be disregarded ; 6c the whole of “ Welham’s 
Farm ” passed to the specific devisee. — N orman 


o. 
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Sect. 15. — Descriptions of property : Sub -sects. 7, 8 

v. Norman, [1919] 1 Ch. 297 ; 88 L. J. Ch. 109 ; 
120 L. T. 379 ; 35 T. L. R. 181. 

5245. “ Entitled to on the decease of my father 99 
— Copyholds— Surrender In lifetime of father.] — 

By a devise of “ all my copyhold estates situate in 
A. A which I became entitled to on the decease 
of my father,” copyhold estates do not pass which 
devisor’s father had surrendered to him in his life- 
time, though the father retained the possession of 
them to the time of his death, which happened 
rior to the will made by the son ; there 
eing other copyhold of the son answering the 
description in the will. — Doe d. Ryall v. Bell 
(1800), 8 Term Rep. 579 ; 101 E. R. 1557. 

Annotation: — Refd. Doc cl. Hubbard v. Hubbard (18,30), 15 

Q. B. 227. 

5246. Lands devised by person named — Mis- 
description.] — Weluy v. Welby, No. 5242, ante. 

5247. “ Moiety of her late father’s messuages ” 
— Property descending through niece.] — A. B., 

seised of a moiety of several estates, the whole of 
which had been her father’s (but of which she 
took one part as heir of her father, A the remainder 
as heir of a niece, her father’s granddaughter), 
devised “ all her moiety of & in all her late father’s 
messuages,” etc. : — Held : the devisee took, as 
well the estates which descended from the niece, 
as those which descended immediately from 
testatrix’s father. — Doe d. Newton v. Taylor 
(1827), 7 B. A C. 3S4 ; 0 D. J. O. 8. K. B. 149 ; 
108 E. R. 700. 

5248. Purchased of or received from — Annuity 
so purchased larger than amount stated.] — 

Testator, by his will, gave “ an annuity of £21 per 
annum, which I purchased of & receive from Mr. 
J. G.” Testator had no annuity of that amount, 
but he had an annuity of £10, which he had pur- 
chased from J. G., A he insured J. G.’s life for the 
amount of the purchase-money, the yearly premium 
on which amounted to £25, which left a clear sum 
of £21, as representing the beneficial interest in the 
annuity : — Held : the entire annuity of £10 per 
annum passed by the above bequest. — Purchase 
v. Shalms (1850), 2 II. A Tw. 354 ; 19 L. J. Ch. 
518 ; 11 Jur. 403 ; 47 E. R. 1719, L. C. 

5249. “ Received by death of B.” — Property 
received after death of testatrix — Testatrix entitled 
in possession before death.] — A bequest of “ the 
property which testatrix had received by the death 
of B.” :—-Hdd : to pass not only the property 
which testatrix actually received in her lifetime 
from the source referred to, but also property to 
which testatrix was then entitled in possession, 
but which was not actually paid until after her 
decease, & was then received by her repre- 
sentatives. — G ihdlestone v. Creed (1853), 10 
Ilaie, 480 ; 21 L. T. O. 8. 124 ; 1 W. R. 228 ; 08 
E. R. 1010. 

Annotation: — Mentd. Sinnott r. Herbert (1872), 7 Ch. App. 

232. 

5250. “By inheritance 99 — Property received by 
deed of gift.] — Testator, by a will made after 
Wills Act, 1 837 (c. 20), came into operation, devised 
to trustees for 500 years all his freehold A copy- 
hold hereditaments in the county of D. which 
had or might thereafter come into his possession 
“ by inheritance ” from his father, whose heir he 
was. Among testator’s property in the county 
of 1)., when he made his will, were one estate 
devised to him by liis father before above Act 
came into operation A another which had been 
conveyed to him by his father by a deed of gift, 
A into the possession of which he entered in his 
father’s lifetime : — Held : the latter estate was 


not subject to the trusts of the term, though with- 
out it they could not be fully performed as regarded 
the amounts directed to be raised under them. — 
Wilkinson v. Bewicke (1853), 3 De G. M. A G. 
937 ; 1 Eq. Rep. 12 ; 22 L. J. Ch. 781 ; 43 E. R. 
307, Li. JJ. 

5251. “ Allotment awarded by commissioners 99 
— Other property intended to pass.] — II., in 1800, 

purchased a field called “ Tip Brook Close,” which 
was copyhold A an old inclosure. In the same 
year fourteen acres were allotted to him by the 
Comrs. under an Inclosure Act. Testator divided 
the allotment. One piece, containing rather 
more than four acres, he converted into pasture, 
A made a communication between it A the old 
inclosure by a short passage, A from thence till 
his deat h he occupied A used the whole as one close 
of sward land, A called it “ Tip.” By his will, 
in 1825, he devised to his son James “ all that 
piece or parcel of sward land in Raund’s Nether 
Field, called ‘ Tip Close,’ containing six acres, 
more or less being part of an allotment awarded 
by the Comrs. to me at the time of the inclosure 
of Raund’s Field”: — Held: there was evidence 
to go to the jury, that not only the allotted piece, 
but also the old inclosure, was intended to pass 
under the devise. — Harrison v. Hyde (1859), 4 
H. A N. 805; 29 L. J. Ex. 119; 157 E. R. 
1000. 

5252. “ Devised to me by my late husband ” — 
Further description by county — Part of property 
outside county.] — Webber v. Stanley (1804), 10 
C. R. N. 8. 098 ; 4 New Rep. 192 ; 33 L. J. C. P. 
217 ; 10 L. T. 417 ; 10 Jur. N. 8. 057 ; 12 W. R. 
833 ; 143 E. R. 1301. 

Annotations : — Consd. Smith v. TlMgwny (180(5), L. B. 1 

Kxeli. 331. Expld. Cosby r. Millington (1800), 38 L. .T. 

C. ]>. 373. Consd. Hardwick v. Hardwick (1873), L. K. 

1(5 Eq. 1(58 ; He Ulevcland’s Settled Estates, [181)3] 3 Ch. 

244. Apld. Tie Seal, Seal v. Taylor, 1181)4] 1 Ch. 3U5. 

Consd. nr Brocket, Dawes r. Miller, i UH>81 1 (’ll. 185. 

Refd. Carr r. Monteflore (1861), 4 New ltep. 160 ; Pcdley 

r. Dodds, Dodds r. Pcdley (1866), L. It. 2 Eq. SP.) ; lie 

Stephenson, Donaldson v. Bomber (181)6), 6(5 L. J. Ch. 

93 ; White v. Birch (1867), 36 L. J. Ch. 174. 

5253. “ Received in exchange from S.“ — Further 
description by occupation — Part of property ex- 
changed no longer so occupied.]-— Testator devised 
to his granddaughter a plot of freehold land by the 
description of “ the portion of meadow land 
received by me in exchange from 8.,” A other plots 
to the same granddaughter, describing them 
by reference to the tenants in whose occupation 
they then were. Portion of the plot of land which 
testator had acquired by exchange from S., A of 
certain of the plots which had been in the occupa- 
tion of the several tenants named in the descrip- 
tions were, at the date of the will, under contract 
for sale to a railway co. The co. had taken 
possession before the date of the will, but the con- 
veyance was not completed until after testator’s 
death : — Held : as there remained lands to answer 
the description in the will at the time of its dale, 
such lands alone passed under the devises, A the 
purchase-money paid by the railway co. to the 
trustee of testator’s will ought to have been paid 
to pltf., the residuary devisee A legatee.— Re 
Jackson, Wilson v. Donald (1881), 44 L. T. 407. 


Hub-sect. 8. — By Reference to Tenure. 

5254. Gift of leasehold— Described by place — 
Freehold may pass.] — It seems that freehold may 
pass by a will giving the estate a local description 
A name, though it be mistakenly called leasehold ; 
there being no other property answering to the 
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name & description. — D enn d. Wilkins v, 
Kemeys (1808), 9 East, 366 ; 103 E. R. 612. 

Annotations : — Mentd. Right v. Day (1812), 10 East, 67; 

Mortimer v. Hartley (1840), 3 De G. & Sm. 31G ; Cotteo 

v. Richardson (1851), 7 Exch. 143. 

5255. House — Partly leasehold 6c partly 

copyhold.] — Devise of a house as leasehold, which 
afterwards turned out to be partly on leasehold 6c 
partly on copyhold land : — Held : to be a valid 
gift of the entire property. — B usii v. Culloway 
(1859), 7 W. R. 638. 

6256. Subsequent purchase of freehold.] — 

Testator gave to his wife all his term Sc interest in 
the leasehold house at B., in which he then resided, 
for her absolute use Sc benefit, subject to the pay- 
ment of the ground rent 6c performance of the 
covenants affecting the same. After the date of 
his will testator purchased the freehold of the house 
at B., which was conveyed to him in fee simple : — 
Held : the house passed to testator’s widow, 
under the specific devise contained in the will, 
for an estate in fee simple. — Saxton v. Saxton 
(1879), 13 Oh. D. 359 ; 49 L. J. Ch. 128 ; 41 L. T. 
648 ; 28 W. R. 294. 

5257. Subsequent enlargement.] — Hallett 

v. Hallett (1898), 14 T. L. Ii. 420, 0. A. 

What passes by description.] — See Sub- 

sect. 3, A. (d), ante, 

5258. Copyholds — Described as surrendered to 
uses of will- Part only surrendered.] — Testator 
says in his will, 1 give all & every my freehold Sc 
copyhold messuages to A. Sc B. (having surrendered 
the copyhold part thereof to the use of this my will). 
He had two copyholds, one of which he had sur- 
rendered, the other not. It being clearly his 
intention that both should pass, & being a devise to 
a younger child totally unprovided for, the et. 
directed the heir-at-law to surrender it to the same 
uses as were declared by the will.— Banks v. 
Dknshaw (1717), 3 Aik. 585 ; 26 E. R. 1137, L. C. 
Annotation : — Apld. Blunt, r. Ciitherow (1805), 10 Ves. 589. 

5259. — Devise of all freehold Sc 

copyholds lands (“ the copyhold part whereof 1 
have surrendered to t he use of my will ”) subject 
to debts: some were surrendered; others not: 
the latter did not pass.- — Wilson v. Mount 
(1796), 3 Ves. 191 ; 30 E. R. 963. 

Annotations : — Consd. Roc r. Vernon (1804), 5 East, 51. 

Distd. Strutt r. Finch (1825), 2 Sim. & St. 229 ; Oxcnforth 

r. Cawkwell (1826), 2 Sim. St. 558 ; Doc <1. Campton v. 

Carpenter (1850), 16 y. B. 181. Refd. Dean v. Gibson 

(1867), 15 \V. R. 809. 

5260. — No surrender made.]- Testator 

devised all the residue of his estates as well copy- 
hold as freehold (“the copyhold part thereof having 
been previously surrendered to the use of my will ’ ’ ) 
upon several trusts in favour of his wife Sc children : 
the only trust for his eldest son 6c heir was an 
annuity of £300 for life ; remainder to his wife 6c 
children : testator having never surrendered his 
copyhold : — Held : a mistaken description, the 
copyhold being clearly intended to pass. — R um- 
bold t». liUMBOLD (1796), 3 Ves. 65 ; 30 E. R. 896. 
Annotation ; — Consd. Judd v. Pratt (1806), 13 Ves. 168. 

5261. .] — Devise of ” all my 

freehold & copyhold messuages, etc., the copyhold 
parts thereof having been duly surrendered to the 
uses of this my will,” passes unsurrendered, as 
well as surrendered copyholds.- -Oxen forth v. 
Cawkwell (1826), 2 Sim. Sc St. 558 ; 4 L. J. O. S. 
Ch. 193 ; 57 E. R. 459. 

Annotation: — Refd. Doc d. Camploii v. Carpenter (1851), 

15 Jut. 719. 

PART XVI. SECT. 15, SUB-SECT 9. 

p. All the slock of the . . . Bank 
of Ireland to which 1 may be entitled at 
my decease.”] — O. B., by Ills will, after 
making bequests for tbc children of his 


5262. Described by place — Freeholds In 
same place.]— Doe d. Brown v. Brown (1809), 11 
East, 441 ; 103 E. R. 1074. 

Annotations:— Distd. Doe d. Chichester v. Oxenden (1810), 

3 Taunt. 147. Refd. Hughes v. Turner (1835), -3 My. & K. 

666. 

What passes by description.] — See Sub- 
sect. 3, A. ( e), ante . 

5263. Land under mortgage — Property not under 
mortgage in same place.] — By a will reciting tlxat 
devisor was seised of divers freehold Sc certain 
copyhold estates in I., under mtge. for a certain 
sum to R., devisor gave all Ins said freeholds 6c 
copyholds to P. & A. in trust for certain purposes ; 
the residue of his freehold, leasehold, & copyhold 
estates he gave to S. P. At the time of making 
his will & of his death, devisor was also seised of 
twenty-one acres in I., not under mtge., & of 
various leaseholds : — Held : the twenty-one acres 
passed to S. P. under the residuary clause. — 
Pullin v . Pullin (1825), 3 Bing. 47 ; 10 Moore, 
C. P. 464 ; 3L.J. O. S. C. P. 193 ; 130 E. R. 431. 

5264. Description as freehold — Reference to 
place — No freeholds In place named — Undivided 
share in adjoining parish.] — Testator devised his 
freehold property at M. in trust for his children, a 
son & daughter, equally. He had no freehold 
property at M., but he had two undivided fourth 
shares of some in R., which M. adjoined, & in which 
parish it was situate : — Held : the property in R. 
descended to the heir-at-law. — B arber v. Wood 
( 1877), 4 Ch. D. 885 ; 46 L. J. Ch. 728 ; 36 L. T.373. 

What passes by description.] — See Sub-sect. 

14, K. (d), post. 

5265. Freehold 6c copyhold hereditaments 6c real 
estate — Reference to place — Only leaseholds 6c 
place named.] — Testator gave & devised all his 
freehold & copyhold messuages, farms, lands, 
tenements, hereditaments & real estate situate at 
Market Rasen, to his wife for life, 6c than to his 
son, his heirs 6c assigns for ever. Testator had no 
property at Market Rasen except a leasehold 
estate held for 1,000 years : — Held : the leasehold 
estate passed under the above clause. — Nelson 
v . Hopkins (1851), 21 L. J. Ch. 410. 

Annotation :• Consd. lie Holt, Holt r. Holt, [1921] 2 Ch. 17. 

5266. Gift of messuage partly freehold 6c partly 
leasehold — Subsequent purchase of reversion — 
Whole messuage passes.] — Devise by will made 
since the Wills Act, 1837 (c. 26), by the description 
of “ my messuage, partly freehold 6c partly lease- 
hold, No. 3, C. Street,” to specific devisees, with a 
declaration of testator’s wish that the same should 
not be sold, Sc devise of residuary estate upon 
trust for sale. Testator subsequently purchased 
the reversion of the leasehold part of the messuage : 
— Held : the whole of the messuage passed by the 
specific devise. — Miles v. Miles (1866), L. R. 
1 Eq. 462 ; 35 Beav. 191 ; 35 L. J. Ch. 315 ; 13 
L. T. 697 ; 12 Jur. N. S. 116 ; 14 W. R. 272 ; 55 
E. R. 868. 

Annotations : — Distd. Mathews r. Mathews (1867), L. R. 4 

Eq. 278. Consd. Castle r. Fox (1871), L. It. 11 Eq. 542. 

Apld. Saxton r. Saxton (1879), 3 3 Ch. D. 359. 


Sub-sect. 9. — Descriptions of Stocks and 

Shares. 

5267. Stock accurately answering description — 
Description not extended.] — Testator bequeathed 
“ his 10,000 dollars Indiana 5 per cent, stock.” 
He had, prior to his will, possessed that amount, 

time of his death nor during the fifteen 
years immediately previous, possess 
such stock, but at his death there was 
£1 ,000 such stock standing in the books 
of the bank in the name of a deceased 


daughter F., bequeathed “ all the stock 
of the Governor & Co. of the Bank of 
Ireland to which I may be entitled at 
my decease ” in trust for F. & her 
children. Testator did not, at the 
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10.] 

but, at that time, it had been changed into 5,000 
of that stock, some 2} per cent. Indiana stock A 
some Canal stock, all of which he retained until his 
death : — Held : the 5,000 dollars alone passed. 

When testator has stock which accurately 
answers the description in his will, though different 
in amount, the description will not be extended 
to stock of a different description. — Gilliat v. 
Gilliat (1860), 28 Beav. 481 ; 54 E. R. 451. 

5268. Error in describing amount — Gift not 
invalidated.] — A general gift of money or shares in 
a particular society will not be invalidated by 
words erroneously describing the amount. — L ane 
v. Way (1871), 19 W. R. 842. 

5269. Testator possessed of same amount of other 
stock — Seven hundred pounds East India stock — 
Possessed of seven hundred pounds Bank stock.] — 
Husband devises to his wife £700 East India stock, 
having none ; but there was £700 Bank stock, to 
the surplus of which the wife was entitled as an 
extrix. after payment of her testator’s debts ; A 
which the husband afterwards transferred in his 
own name. The £700 Bank stock shall go to the 
wife, being an erroneous description. — Dooit v. 
Geary (1749), 1 Ves. Sen. 255 ; 27 E. R. 1016 ; 
sub nom . Dore v. Geary, 1 Wils. 247, L. C. 

Annotations : — Refd. Barret v. Beckford (1750), 1 Vos. Sen. 
510 ; Bcnticost v. Ley (1820), 2 Jac. & W. 207. 

5270. One thousand pounds long annuities 

— Possessed of one thousand pounds 3 per cent, 
reduced annuities.] — Bequest of £1,000 long 
annuities “ now standing in my name or in trust 
for me.” At the date of the will, testatrix had no 
long annuities, but had £1 ,000 3 per cent, reduced 
annuities : — Held : that sum passed by bequest. — 
Penticost v. Ley (1820), 2 Jac. A W. 207 ; 37 
E. R. 606. 

Annotation : — Consd. Rowlatt v . Easton (18G3), 2 New Ilcp. 
262. 

5271. Securities reinvested or exchanged — Re- 
investment before date of will.] — Testator gave a 
sum part of his 4 per cent. Bank annuities to his 
wife for life, A after her decease to several rela- 
tions. Evidence was admitted, that he had no 
such stock at the date of the w ill, having previously 
sold it all, A invested the produce in Long 
Annuities, A to show the cause of the mistake ; A 
the legacies were established. — Selwood v. Mild- 
MAY (1797), 3 Ves. 306 ; 30 E. R. 1025. 

Annotations : -Expld. Miller r. Travers (1832), 8 Bing. 211. 

Apld. Lindgren r. Lindgren (1846), 9 Beav. 358. Mentd. 
Joel v. Harvey (1857), 29 L. T. O. S. 75. Di8td. Anton r. 
Wood (1874), 22 W. It. 893. Refd. Smith r. Doe d. 
Jersey (1821), 2 Brod. & Bing. 4 73 ; Colpoys r. Oolpoys 
(1822), Jac. 451 ; Boys r. Williams (1831), 2 Kush. A M. 
689 ; Doe d. Hiscocka r. Hiaoocks (1839), 5 M. A W. 363 ; 
Kirn? i\ Wright (1845), 14 Sim. 400 ; lie Ward, (Gordon r. 
Duff (1861), 3 De G. F. A J. 662 ; Rc Bennett A Glave, 
Ex p. Kirk (1877), 25 W. It. 598 ; Rc Smith, Smith v. 
Johnson (1901), 20 T. L. It. 287. 

5272. Bequest copied from prior will.] 

— Testatrix bequeathed £200 reduced annuities, 
standing in her name, to her nephew'. That 
bequest was copied from a prior w ill, at the date of 
which she had £200 reduced annuities standing in 
her name. Afterwards she sold that sum, together 
with certain additions which she had made to it, 

A invested part of the proceeds in £25 Long 
Annuities : — Held : the long annuities, which were 


the only stock that she was entitled to at the date 
of her last will & at her death, passed to her 
nephew. — King v. Wright (1845), 14 Sim. 400 ; 
14 L. J. Oh. 214 ; 60 E. R. 413. 

5273. Exchange of bonds.] — G oodlad 

v. Burnett, No. 49 IS, ante. 

5274. Part of stock answering 

description.] —Gilliat v. Gilliat, No. 5207, ante. 

5275. ** Standing in name 99 of testator — Testator 
possessed of no stock.] — If testator gives a sum of 
stock standing in his name, A lias not the stock 
described, nor any other stock, the legacy fails. — 
Evans v. Tripp (1821 ), 6 Madd. 91 ; 50 E. R. 1025. 

5276. Securities standing in name of 

trustees.] — Testator gave, to trustees, a sum of 3 
per cents., in trust for his daughter for life, A, after 
her decease, in trust for such persons A for such 
purposes as she should, either by deed, or by her 
will signed A published by her in the presence of & 
attested by two witnesses, appoint, A, in default of 
appointment, in trust for her children ; but, if 
she should leave no child, then in trust for testator’s 
other daughters A their children. The daughter, 
by her will, which w f as expressed to be signed A 
sealed only, but wdiioh w r as attested by three 
witnesses, gave several pecuniary legacies, A 
directed them to be paid out of the moneys 
invested in her name in the 4 per cent. govt, 
securities. The daughter died unmarried. She 
had no 4 per cents, standing in her name, nor was 
there any property to satisfy the legacies, except 
the 3 per cents, standing in the names of tho 
trustees of her father’s will:— Held: the power 
w r as not confined to the daughter’s children, but 
w'as general ; A her will w r as a due execution of it. 
— Mackinley v. Si.son (1837), 8 Sim. 501 ; 1 ,Tur. 

Annotations : Consd. Junes i\ Saver (1851), 3 Mae. A G. 
606. Apld. Re Straehan, C’auston r. Buckler. Re Buckler, 
Cuuston r. Buckler (1905), 50 Sol. Jo. 75. Refd. Burdett 
v. Spilsbtiry (1813), 10 Cl. A Flu. 340 ; Vincent v. Sodor 
A Man (lip.) (1851 ), s C. B. 905 ; Plover r. IlasHcl (1801 ). 

1 John. A II. 34 1. 

5277. — - - — — .] — Hr Straciian. Faust on v. 
Buckler, He Buckler, Faukton v. Buckler 
(1905), 50 Sol. Jo. 75. 

5278. Stock sold three years before will.] — 

In 1813 testatrix made several bequests to the 
amount of £1,000, “ of the stock 3 per cent, con- 
sols, then standing in her name in the books of 
the Bank of England.” Testatrix died in the same 
year, A had not at the date of the will, or at her 
death, any stock whatever standing in the bank 
books. It appeared, however, from extrinsic 
evidence, that in 1810 she had had a sum of £1,000 
Bank annuities standing in her name, which she 
sold out A lent to A. B., he paying her, down to 
her death, a sum equal to the dividends : — Held : 
the legatees were entitled to a sum equal to the 
value of £1,000 consols at her death. — Lindgren v. 
Lindgkkn (1810), 9 Beav. 358 ; 15 L. .1. Ch. 428 ; 
10 Jur. 674 ; 50 E. R. 381. 

Annotation* : Con&d. Good lad >\ Burnett (1855), 1 K. A J. 
311 ; Gordon v. Duff (1861), 3 De G. F. A J. 662. Distd. 
Rc Bennett A GJave, Ex j. ). Kirk (1877), 25 \V. R. 598. 
Consd. lit Smith, Smith v. Johnson (1904), 20 T. L. It. 
287. 

5279. Funds in names of trustees.]— (1) 

Testator charged all the “ moneys standing in his 
name in the public funds ” with the payment of 


son, to whom testator was heir ; A 
£479 Govt. New three per cent. Stock 
standing in testator’s own name : — 
Held : neither the £1,000 Bank Stock 
nor the £479 Govt. Stock passed by 
this bequest.— Beahan v. Beaiian 
(1869), 17 \V. K. 603. — IR. 

q. Misdescription of gif t — Specific 
shares in bank.] — A. having 41 shares 


in a bank standing in her own name 
A being her own property, A having 
only a life interest in twelve shares in 
the same bank standing in the name of 
B., as trustee of a deed by wldeh she 
had put in settlement those twelve 
shares — by her will recited that she 
wa# entitled to twelve shares in the 
said bank, which stood in the name of 


herself A B. as trustee for her, A be- 
queathed the “ said shares " to three 
persons : — Held : t he bequest was in- 
operative, A could not be made good 
out of her own shares. — M illak v. 
Wool >81 DE (1872), 6 I. R. Eq. 546.-— IR. 

r. Bequest of sum on deposit receipt 
in bank-— No deposit at bank — Whether 
shares in bank pass.]— Re Oran field , 
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an annuity. He had no money standing in his 
own name, but he was entitled to interests in funds 
standing in the names of trustees : — Held : such 
interests were charged with the annuity. 

(2) Copyholds held not to pass under a devise of 
“all A every my freehold hereditaments A estate 
in the county of Surrey,” although the freeholds A 
copyholds wore, to some extent, intermixed, A 
usually let together. — Quennell v. Turner 
(1851), 13 Beav. 240 ; 20 L. J. Oh. 237 ; 17 L. T. 
O. S. 101 ; 15 Jur. 547 ; 51 E. R. 02. 

5280. Rentes directed to be purchased — Not 

transferred.] — In June, testator directed his 
bankers to purchase 1,127 francs French Rentes 
for him. They entered the purchase in their 
books, but never transferred the amount into 
testator’s name ; they had, however, sufficient 
Rentes to answer it, which they considered they 
held for testator. In July following testator 
bequeathed “ the annual Rente of 1,127 francs, 
inscribed in his name in the book of the Public 
Debt of France,” to A. B. : — Held: A. B. was 
entitled to 1,127 Rentes, although testator had 
none in his name, A although, on the balance of 
previous transactions in Rentes with his banker, 
he was entitled only to 708 francs in Rentes. — 
Ellis v. Eden (No. 2) (1858), 25 Beav. 482 ; 53 
E. R. 721. 

5281. One thousand two hundred pounds 

3 per cent. Consolidated Bank Annuities — One 
thousand two hundred & fifteen pounds New 3 per 
cents, so standing — Consols in joint names.] — 

Testatrix bequeathed “ £1,200 3 per cent. Con- 
solidated Bank Annuities now standing in my 
name.” She had not £1,200 of that stock then 
standing in her name, but had £1,215 New 3 per 
cents, so standing ; A £700 Consols standing in 
her name, jointly with that of another: — Held: 
the £1,200 passed. — IIowlatt v. Easton (1803), 
2 New Rep. 202 ; 11 W. R. 707. 

5282. Consols — Possessed of new 3 per 

cents. — No Consols.] — Testator bequeathed to each 

of his six cousins ” £3,000 3 per cent. Consols, 

part- of that sum standing in his name in the said 

funds.” Testator’s estate at the time of his 

death was insufficient to satisfv the whole of the 

% 

legacies. Amongst other property he was entitled 
to £11,000 New 3 per cent. Annuities, but to no 
Consols or any other stock : — Held : the legatees 
were entitled to the £11,000 stock in equal shares. 
— Bitrhey v. Burrey (1807), 15 L. T. 501 ; 15 
W. R. 470. 

5283. All moneys funded for her by A. — 
Amount specified — Larger amount funded by A.] — 

Testatrix, having £115 long annuities standing in 
her name at her death, of which £05 like annuities 
had been purchased for her by T. B., bequeathed 
her residuary estate to trustees, to be invested or 
continued by them in the public funds or at 
interest, the stocks, funds or securities to be varied 
at discretion, in trust to pay certain annuities 
out of the interest, dividends, etc.. A, subject 
thereto, to pay the income of the said trust moneys, 
stocks, funds A securities to S. N. for life : A, 
subject thereto, she gave all the residue of her 
estate to the trustees absolutely. By a codicil 
she gave all the money funded by T. B. in her name 
in the long annuities (which she mentioned to be 
£50 per annum) to 0. I>. after S. N.’s death : — 

Mosse r. Cranfield, [1895] 1 I. It. 80. 

— 1R. 

t. Effect of misdescription of stork 
— Testator bequeathing “ guaranteed ” 
stock — Whether preference stock i nrl uded. 1 
— Barr’s Trustees v. Am moss an 
Castle Curling Club, 3 F. (Ct. of 
Bess.) 90S.— SCOT. 


Held : that £50 of the long annuities were 
specificially bequeathed to C. D. — D’Aglie v. 
Fryer (1841), 12 Sim. 1 ; 59 E. R. 1030. 

Annotation : — Refd. Purchase v. Shallis (1850), 2 H. & Tw. 

354. 

5284. Amalgamation of companies — Before date 
of will — Original company wrongly described.] — 

By her will, made in 1902, testatrix bequeathed to 
two legatees equally “ all my shares in the W. A 
S. Banking Co.” There was no bank of that name 
in existence at the date of the will, or at the death 
of testatrix in 1900, but for some years prior to 
1899 testatrix had been the possessor of twenty- 
five shares in the S. A W. Banking Co. The 
undertaking of this bank was amalgamated with 
Barclay A Co., Ltd., as from July 1, 1899, A 
testatrix received twenty-five shares in Barclay 
A Co., Ltd., in exchange for her shares in the 
absorbed bank. At the date of her death testatrix 
still held the twenty-live shares in Barclay A Co., 
A had no other bank shares. Evidence was 
admitted showing the dealings of testatrix with 
the shares A her knowledge of the amalgamation : 
— Held : the twenty-five shares in Barclay A Co. 
passed to the specific legatees, A did not fall into 
the residue . — He Jameson, King v. Winn, [1908] 
2 Ch. Ill ; 77 L. J. Ch. 729 ; 98 L. T. 745. 

5285. .] — By her will, made in 1907, 

testatrix gave to her son all the shares in the W. 
co. belonging to her at the time of her decease. 
There was no co. of that name in existence at the 
date of the will nor at the death of testatrix in 
1911, but for some years prior to 1900 testatrix 
had held shares in the A. co., A in that year the 
W. co. was amalgamated with the A. co., testatrix 
receiving shares in the latter co. in exchange for 
her shares in the absorbed co., which she still held 
at the date of tier death : — Held : the shares in 
the A. co. did not pass to the specific legatee, but 
fell into the residue . — He Atlay, Atlay v. Atlay 
(1912), 56 Sol. Jo. 441. 

5286. After date of will — Stock in old com- 

pany described .] — Hr Anderson, Public Trustee 
v. Bielby (1028), 44 T. L. R. 295. 

What passes by words “ stocks & shares.”] — See 

Sub-sect. 14, Ct. (5), post. 


Sub-sect. 10. — Debts Owing By or To Testator. 

5287. Wrong amount specified — Smaller amount 
owing.] — A will reciting a debt of £1,000 to be 
owing to him, gives the said sum to the Coopers 
Co. to build alms-houses. The debt devised by 
the will, instead of £1,000 amounted to £365 16a. Id. 
only ; yet the wrong description, A falling short, 
will not defeat the legacy. — A.-G. v. Pyle (1738), 
1 Atk. 435 ; 26 E. R, 278 ; sub nom. A.-G. v. 
Montague, West temp. Hard. 587, L. C. 

Annotation : — Refd. Biscoo t\ Jackson (1887), 35 Ch. D. 460. 

5288. .] — Testatrix bequeaths all her 

personal estate to trustees, in trust to sell, A out 
of the produce to pay all debts ; “ A in the next 
place to pay to A. £300 due on bond.” Testatrix 
owed only £120 to A. upon bond. But the ct. 
decreed payment of the whole £300. — Whitfield 
v. Clemment (1816), 1 Mer. 402 ; 35 E. R. 722. 

Annotations : — Distd. Wilson i\ Morley (1877), 5 Ch. D. 776. 

Apld. Re Dyke, Dyke t\ Dyke (1881), 44 L. T. 508. 

Consd. Re Rowe, Pike v. Hamlyn, 11898] 1 Ch. 153. 

. . . the balance thereof to be equally 
divided among the daughters of. . . : 

— Held : only the sum of money men- 
tioned in the will & not the whole 
amount duo by the E. estate passed 
by the clause in question. — Re Sher- 
lock, 28 O. R. 638.— CAN. 

b. .] — Findlaterv. Lowe, 


PART XVI. SECT. 15, SUB-SECT. 10. 

a. B rang amount specified — Larger 
amount owing .} — Testatrix to whom 
a debt of £2,900 was owing by the K. 
estate, by her will bequeathed as 
follows : “ The £290 duo from the E. 
estate ... & moneys in ... to be 
used by my oxora. in payment of debts 
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Wills. 


Sect . 15. — Descriptions of property : Sub-sects . 10, 
11, 12, 13 & 14, 

5289. -.] — Testator directed his debts 

to be paid, “ including a debt of £300 owing from 
me to my daughter.” lie owed his daughter 
£150 only : — Held : she was not entitled to receive 
more than the £150. — Wilson v. Morley (1877), 
5 Ch. I). 776 ; 46 L. J. Ch. 790 ; 36 L. T. 731 ; 25 
W. K. 690. 

Annotations : — Consd. Be Rowe, Pike v. Hamlyn, [1893] 1 

Ch. 153. Bold. Be Dyke, Dyke v. Dyke (1881), 44 L. T. 

568. 

5290. “ Owing on bond ” — Part only owing on 
bond.] — Testator gives a debt due from his brother 
J. on bond of £300 to three. The debt was due 
as exor., £200 by bond, £100 by covenant, A a 
legacy of £50, the whole shall be divided among 
the three. — Williams v. Williams (1786), 2 Bro. 
a a 87 ; 29 E. R. 49. 

5291. Arrears of interest due on mortgage — At 
time of making will — Subsequent receipt of current 
interest by testator.] — Testatrix, by a codicil to 
her will, bequeathed to W. H. A M. II. an arrear 
of interest, due on a mtge., amounting to £600 as 
she computed the same. After the making of the 
codicil she lived eleven years, A received interest 
from the mtgor. to the amount of £648. On a 
reference to the Master he found that £040 Hs. 3d. 
was due to testatrix for interest when she made her 
codicil ; A that a sum to that amount was due to 
her for interest when she died ; A, upon the 
affidavit of F., he found that the interest received 
by testatrix after the making of her codicil, was 
so received in respect of interest as it accrued due 
after the making of the codicil, leaving outstand- 
ing the arrear of interest due when she made the 
codicil : — Held : the legacy was not reduced by 
the receipt of interest subsequent to the making 
of the codicil. — Graves v. Hughes (1819), 4 
Madd. 381 ; 56 E. R. 745. 

5292. Legacy to testator’s daughter & her hus- 
band — Husband Indebted to testator — Death in 
testator’s lifetime.] — Testator bequeathed to his 
daughter A her husband £300, A directed, if the 
husband should be indebted to him at the time of 
his death, the debt should be deducted out of his 
legacy. The husband died in the lifetime of 
testator, indebted to him in £250, A testator after- 
wards died : — Held : the debt was not to be 
deducted from the daughter’s legacy.— Davis v. 
Elmes (1839), 1 Beav. 131 ; 48 E. R. 888. 

Annotation : — Refd. Be Mittam’s Scttlmt. Trusts (1858), i 
Jar. N. S. 1077. 

6293. Due from legatee’s late husband — Debt 
in fact owing to testator’s firm.] — Testator be- 
queathed a debt which he described as due to him 
from the legatee’s late husband. At the date of 
the will A at the time of testator’s death the estate 
of the legatee’s husband was indebted to a firm 
in which testator was a partner, A a portion of 
this debt consisted of a sum for which, although 
originally a debt due to the firm, the husband had 
given a promissory note to testator alone ; against 
this note the Statute of Limitations had run, A 
it was barred by the certificate of the husband, 
who had become bkpt. It had, however, been 
included in a subsequent account between him A 
the firm as a debt to the firm, & was acknowledged 
by him to be due : — Held : there was not any- 
thing strictly answering the description contained 


in the bequest, A it must be taken to apply to 
testator’s interest in the whole debt due to the 
firm. — Maybery v. Brooking (1865), 7 De G. M. 
& G. 673 ; 25 L. J. Oh. 87 ; 26 L. T. O. S. 162 ; 2 
Jur. N. S. 76; 4 W. R. 155; 44 E. R. 262, 
L. JJ. 

Annotation : — Apld. Be Bennett, Exp, Kirk (1877), 5 Ch. D. 

800. 

5294. “ Due to her on a note of hand ” — Amount 
stated owing — Part only on note of hand.] — A 

charge of £4,000, part of a larger charge, on a 
devised estate towards paying testator’s sister a 
debt due to her on a note of hand. The testator 
only owed her £3,800 on the note, but owed her 
besides £200: — Held: the whole was payable. — 
Sutcliffe v. Cole (1855), 3 Drew. 135 ; 24 

L. J. Ch. 486 ; 61 E. R. 854 ; sub nom. Sutcliffe 
v. Crosse, 3 W. It. 265. 

5295. “Debts due to me from B.” — Debt due 
from B.’s firm.] — Testator bequeathed “ all debts 
which shall be due to me by B. at the time of my 
decease unto B., his exors., administrators, A 
assigns, for his A their own use A benefit.” A 
testator directed his trustees “ to deliver up to B., 
his exors., administrators, or assigns, all securities 
whatever which I shall hold at the time of my 
decease for securing the repayment of such debts, 
& that the trustees shall, when required by B., his 
exors., administrators, or assigns, give A execute 
to him or them an elTectual release from the pay- 
ment of all such debts.” At the date of the will 
& at the time of testator’s death there was due 
to him from B. a sum of £50, for which B. had 
given testator his promissory note. There was 
also due to testator from a partnership firm con- 
sisting of B. A G. a sum of £300, for which B. A G. 
had given testator their joint promissory note, A 
a sum of £2,300, for which B. A G. had given him 
their joint A several x>romissory notes : — Held : 
there being a private debt of B. which satisfied 
the words of the bequest A release, those words 
could not be construed as including the partner- 
ship debts. —Re Bennett, Ex p. Kirk (1877), 5 
Ch. D. 800 : 46 L. J. Bey. 101 ; 36 L. T. 431 ; 25 
W. R. 598, C. A. 

5296. “ Owing to her from my late husband’s 
estate ’’ — Debts not enforceable — Acknowledgment 
by I.O.U.] — Testatrix bequeathed to her grand- 
niece “ the sum of £300 in addition to the sums 
owing to her from my late husband’s estate.” 
The will contained no direction to pay debts. 
There were no sums legally owing to the grand- 
niece from the husband’s estate, but there were 
two sums of £500 for which the husband (as 
testatrix knew) had given her an I.O.U. A pro- 
missory note, which, however, were not enforce- 
able for want of consideration. Testatrix was 
universal devisee A legatee under her husband’s 
will :~Hcld : having regard to the surrounding 
circumstances, the intention of testatrix was to 
include the two sums in question in the bequest. — 
lie Rowe, Bike v. IJamlyn, [1898] 1 Ch. 153; 
67 L. J. Ch. 87 ; 77 L. T. 475 ; 46 W. R. 357 ; 42 
Sol. Jo. 90, C. A. 

Annotation : — Reid. Ghissington, Be Glassington v. Follett, 
[1906] 2 Ch. 305. 

5297. “Satisfaction of debt owing from me to 
her ’’ — Debt owing from husband of testatrix.] — 

A married woman had power, in the event of her 
husband surviving her, to appoint the income of a 


1904] 1 I. R. 519 ; 38 I. L. T. 127. — 

R. 

c. Bequest of “ the mortgage I hold ” 
— First d: second mortgage.] — Testator, 
resident in England, held at the time 
of his death a mtge. of certain lands, 
in Now Zealand, &. an agreement 


to give a further mtge. of the same 
lands. The further intge. was not 
actually executed in New Zeland until 
after his death, but it appeared probable 
that when making his will ho supposed 
that it hod been executod. By his 
will he bequeathed to trustees " the 


mtge. which I hold ” upon the lands in 
question, describing them : — Held: the 
bequest applied to both debts & both 
securities . — Re Wilson, 16 N. Z. L. R. 
619.-— N.Z. 

d. Release of debts due by nephews 
— Home debts epecificcdly bequeathed — 
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fund to him during his life. She had also, in the 
same event, a general power to appoint by will 
the capital of the fund as she should think lit. 
By her will she appointed out of the capital of the 
fund several sums, including £1,100 to D. “in 
satisfaction of a debt to that amount due from me 
to her.” & she further appointed that (subject as 
aforesaid) the trustees should pay the whole of 
the income of the fund to her husband during his 
life. The husband survived her. There was in 
fact no debt due from her to 1)., but there w r as a 
debt of £1,100 due from her husband to I)., & the 
evidence satisfied the ct. that, in the appointment 
of the £1,100, she intended to refer to that debt. 
She had at her death separate property applicable 
to the payment of her debts, but that property 
was insufficient for the purpose by more than 
£1,100. Some time after her death the husband 
paid the debt to I). : — Held : the appointment 
had not failed, but was effective, & the £1,100 must 
be applied in payment of the debts of the testa- 
trix . — Re Hodgson, Dakley v. Hodgson, [1899] 

1 Ch. 066 ; 68 L. J. Ch. 313 ; 80 L. T. 276 ; 47 
W. It. 443. 

5298. “All debts” owing to testator —Money 

payable under guarantee.] — Testator, Nov. 16, 

1907, made certain bequests & the following — 

namely : ”1 bequeath to my nephew J. £2,000, A: 

T forgive the said J. all debts owing to me from 

him up to the time of my decease, A: all interest & 

arrears of interest thereon, & I bequeath to him 

the same A all documents which I shall hold by 

way of security for the same, but upon condition 

that lie shall not be entitled to receive or retain 

the amount that shall be due from me to him up 

to the date of my death whether for goods sold or 

upon any other account.” -At the date of the will 

testator held various promissory notes given to 

him by his nephew, some of which were barred by 

the Statute of limitations, but one of which was 

not — namely, a note for £1,000. In 1904 the 

nephew had borrowed money from his bank, A: 

testator had deposited with the bankers certain 

securities of his own to secure the advances to 

his nephew, Ac a few days after lie entered into a 

guarantee which was of a continuing nature A: 

guaranteed to the hank all sums due by his nephew 

to the hank, provided that testator’s liability 

should he limited to £4,000. Some years after a 

second guarantee, substantially to the same effect, 

was given, the reason for giving if appearing to 

be that testator placed some additional security 

with the bank to cover his liabilitv. Testator 

%■ 

died on July 17, 1911. At his death there was 
money due from the nephew to the bank. A: 
the latter guarantee was still subsisting. The 
question raised by the summons was whether 
upon the true construction of the will the clause 
could he construed as a gift to the nephew of 
£4,000 in aid of the money due by the nephew to 
the bank : — Held : the words “ all debts ” did not 
include any equitahlo right which the surety may 
have had at the death to come into equity to obtain 
indemnity, A: therefore the clause in the will did 
not extend to any moneys which testator’s estate 
might be called upon to pay to the hank under the 
guarantee. — Re Mitchell, Freelove v. Mitchell, 
[1913] 1 Cli. 201 ; 82 L. J. Ch. 121 ; 108 L. T. 34 ; 
sub nom. Re Mitchell, Truelove r. Mitchell, 
57 Sol. Jo. 213. 

Annotation Mentd. He Beavan, Davies, Banks & Co. r. 

Beavan (1913), 83 L. J. Cli. 109. 


Sub-sect. 11. — Residuary Bequests. 
See Sect. 16, post. 


Sub -sect. 12. — Falsa demonstrate non nocet. 
See Sect. 18, post. 


Sub -sect. 13.— Admissibility of Extrinsic 

Evidence. 

See Sect. 14, ante. 


Sub-sect. 14. — Particular Descriptions. 

A. “ Appurtenances 

5299. Meaning of “ appurtenances.”] — The 

word “ appurtenances ” in a devise is not confined 
to the legal meaning of the word ; & that which 
seems to be appurtenant to a messuage devised 
shall pass with the messuage, without the word 
“ appurtenances,” such appealing to be the 
intention of testator ; though he may have used 
the word “ appurtenances ” in other parts of his 
will when speaking of a messuage. — Doe d. Sims 
v. Sims (1827), 5 E. J. O. S. K. B. 140. 

5300. Includes only Incorporeal heredita- 

ments.] — It is settled by the earliest authority, 
repeated without contradiction to the latest, that 
land cannot be “ appurtenant ” to land, & the 
word ” appurtenances ” only includes incorporeal 
hereditaments such as rights of way, etc., but 
does not include additional land. 

Devise of lands, etc., situate, lying & being 
within the parish of 6., “ with the appurtenances ”: 
— Held : not to pass lands 33 £ acres in the parish 
of A., which had been allotted in respect of land 
in both parishes, Ac which had always been let Ac 
occupied together. — Lister v. Bickford (1865), 
34 Beav. 576 ; 6 New Rep. 243 ; 34 L. J. Ch. 
582 ; 12 L. T. 587 ; 11 Jur. N. S. 649 ; 55 E. R. 
757. 

Annotations : — Reid. Outhbcrt v. Robinson (1882), 51 L. J. 
Ch. 238. Mentd. Churcher r. Martin (1889), 42 Ch. D. 
312 ; East Stonebouse U. C. v. Willoughby Bros., [1902] 2 
K. B. 318. 

5301. Whether land passes.] — Harwood & 
Higham’s Case (1586), Godb. 40 ; 78 E. R. 25. 

5302. .J — Devise of the tenement with its 

appurtenances in which B. dwells in E. will pass 
land appurtenant although it lies out of E. — 
Boochek v. Samford (1588), Cro. Eliz. 113 ; 78 
E. R. 370 ; sub nom. Bucher v. Samford, 
Gouldsb. 99. 

Annotations: — Reid. Doo d. Parkin r. Parkin ( 1814 ), 1 
Marsh. 01 ; Evans r. Anpell (1858), 20 Beav. 202 ; Cuth- 
bert t\ Robinson (1882), 51 L. J. Ch. 238. 

5303. .] — Devise of a house with the appur- 

tenances will pass land in the field, except the one 
be copyhold & the other freehold. — Yates v. 
( T.in card (1599), Cro. Eliz. 704 ; 78 E. R. 939. 

A nnotations : — Reid. Doe d. Lempriero r. Martin (1777). 2 
Wm. Bl. 1148 ; Cuthbert v. Robinson (1882), 51 L. J. Ch. 
238. 

5304. .]— Loftes v. Barker (1623), Palm. 

375 ; 81 E. R. 1131. 

Annotation : — Reid. Ongley v . Chambers (1824), 1 Bing. 483. 

5305. .] — Kene v. Allen (1627), Litt. 5 ; 

124 E. R. 108. 

5306. .] — A devise of a house, cum 

periinentiis, will not pass land at a distance, though 


Debts due by nephew & another jointly 
severally .] — Where a will contained 
a provision releasing all debts due to 
testator by any of his nephews, & all 

J. — VOL. XLIV. 


the debts owing by one nephew were 
partnership debts, owing by him & his 
partner jointly & severally : Semblc : 
the provision applied to such partner- 


ship debts as were not speoiflcall 
bequeathed . — Re Wilson, 16 N. 2 
L. it. 619.— N.Z. 
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occupied with the house. — Hearn v. Allen 
(1627), Cro. Oar. 57 ; Hut. 85 ; 79 E. R. 652. 

Annotations : — Reid. Evans v. Angell (1858), 20 Boav. 202 ; 
Cuthbert v. Robinson (1882), 51 L. J. Ch. 238. Mentd. 
Gardners. Sheldon (1671), 2 Keb. 781 ; Alien v. Spendlovo 
(1673), Frcom. K. B. 74 ; Pybus v. Mitford (1074), 1 Mod. 
Re]). 121; Ilitchlns v. liassot (1088), 1 Show. 537 ; 
Nottingham v. Jennings (1090), 1 Com. 82 ; Idle v. Cooko 
(1705), 2 Ld. Raym. 1144 ; Preston d. Eagle v. Fimnell 
(1739), Willes, 104; Ginger d. White v. White (1742), 
Willes, 348 ; Goodrhlge v. Goodridge (1742), 7 Mod. Rep. 

4 53. 

5307. .] — By a devise of a house, cum 

pertinentiis , only the garden A orchard will pass 
with it, but by a devise of a house with the land 
appertaining thereto, the land usually occupied 
therewith will pass. — B lackborn v. Edgley 
(1719), 1 P. Wms. 600 ; 24 E. R. 534. 

Annotations : — Mentd. Lctheullier r. Tracey (1751), Ainb. 
220 ; Stanley' v. Lennard (1758), 1 Eden, 87 ; Campbell 
v. Harding (1831), 2 Russ. A M. 390 ; Tarbuck r. Tarbuck 
(1835), 4 L. J. Ch. 129 ; Ellieombe v. Gompertz (1837), 3 
My. & Cr. 127 ; Baker t\ Tucker (1850), 3 H. L. Cas. 100 ; 
Key v. Key (1853), 1 De G. M. A' (1. 73 ; Towns v. Went- 
worth (1858), 11 Moo. P. C. C. 520. 

5308. — — Land occupied with a house, 

highly convenient for the use of it, will pass in a 
will by the word “ appurtenants ” though held for 
a different term. — Doe d. Lempriere v. Martin 
(1777), 2 Win. 111. 1118 ; 96 E. R. 676. 

Annotations : — Consd. Evans v. Angell (1858), 20 Beav. 202. 
Reid. Cuthbert r. Robiusun (1882), 51 L. J. Ch. 238. 
Mentd. PhiJpotts d. I'liiipotts r. James (1784), 3 Doug. 
K. B. 425 ; Zouoh v. Forse (1800), 7 East, 180 ; Phillips 
v. Ball (1859), 0 C. B. N. S. 811. 

5309. .]— Lands usually occupied with a 

house will not pass under a devise of “ a messuage, 
with the appurtenances,” unless it clearly appears 
that testator meant to extend the word ” ap- 
purtenances ” beyond its technical sense. — 
Buck d. Wh alley v. Nurton (1797), 1 Bos. A P. 
53 ; 126 E. R. 774. 

Annotations : — ExPld. & Distd. Ongley r. Chambers (1821), 

1 Bing. 483. Consd- Poo d. Winter r. Perratt (1820), 

5 B. & C. 48. Refd. Doe <i. Norton r. Webster (ISUi), 12 
Ad. & El. 442 ; Winter v. Perratt (1813). 9 Cl. A Fin. 000 ; 
Evans r. Angell (1858), 20 Beuv. 2<>2 ; Cuthbert v. Robin- 
hoii (1882), 51 L. J. Ch. 238. 

5310. — — .] — A. devises to B. the messuage A 
tenement in D., wherein he, A., then resided, with 
the offices, outhouses, barns, stables, A other 
edifices A buildings, yards A gardens, to same 
adjoining, A all those several closes A parcels of 
closes called by the names of, etc., with the 
appurtenances, part of the farm A lands then in 
his, A.’s, own occupation ; A to C. lie devises 
all his hereditaments in D., not before devised : — 
Held : cottages adjoining A.’s place of residence, 
though, in some sense, separated 1 > y a wall, A not 
in his own occupation, passed to B. ; A evidence 
of declarations by A. that he meant that the 
cottages should go to (!., was inadmissible. — I)oe d. 
Preedy v. Holtom (1835), 4 Ad. A El. 76 ; 1 liar. 
A W. 528 ; 5 Nev. A M. K. B. 391 ; 5 L. J. K. B. 
10 ; 111 E. R. 710. 

Annotations ; — Apld. Doo d. Norton r. Wobbler (184 0), 12 
Ad. El. 442. Reid. Doe d. Hubbard r. Hubbard (1850), 
15 Q. B. 227. Mentd, Macdonald v. Longbottom (1800). 

0 Jur. N. 8. 724. 

5311. .j— In 1814 premises were purchased 

by testator, which in the conveyance to him were 
described as containing by estimation 3 acres 
5 perches, A were of that quantity, or nearly so. 
They then consisted of a field, an orchard, A a 
house A garden, A so remained until 1838, when 
the house A garden, A south part of the field, were 
let. Testator then made a fence, which prevented 
all communication between the north & south 
parts of the field ; A the tenant afterwards 
subdivided the south field into two. The premises 


continued in this condition until testator’s death ; 
he occupying the north field A orchard, A the 
tenant holding the residue. The north field was 
at the north corner of the town of M., A opposite 
a pond. In 1840 testator devised “ all that my 
messuage or dwelling-houses, with the outbuildings, 
garden, orchard A appurtenances thereto belong- 
ing,” occupied by A. B., “ situate on the east side 
of the town of M.,” “ A a close of land adjoining, 
being the close at tho north corner of the town of ” 
M., “ A opposite the pond, A containing, with the 
garden A orchard, 3 acres, 5 perches, more or less,” 
to his daughter in fee. By codicil in 1841, after 
reciting that he had given to his daughter “ a 
closo situate at ” M., ‘‘ being the close at the 
north corner of the town of M.,” “A opposite 
the jiond, A containing,” etc., as in the will, “ A 
now in my occupation,” he proceeded : “ Now I 
do hereby revoke,” etc., the deviso “ of the close to 
my daughter ” ; A devised “ the same close with 
the appurtenances ” to another daughter. On a 
question whether tho two south fields passed by 
tho codicil : — Held : the description by testator’s 
occupation was clear, the description by quantity 
w r as uncertain, A the north iield only so passed. — 
Doe d. Renow v. Ashley (1847), io Q. B. 663 ; 
16 L. J. Q. B. 356 ; 11 Jur. 905 ; 1 16 E. R. 252. 

Annotation : — Reid. Webber v. Stanley (1804), 1G C. B. N. S. 

098. 

5312. .] — A., being a termor of land, built 

two houses on it. The whole v r as then released 
to him in fee, “ with all ways, casements, ad- 
vantages, A appurtenances thereunto belonging or 
therewith usually used, leased, held, occupied or 
enjoyed.” By his will he devised one house, A 
the appurtenances thereunto belonging, to B. A 
the other to in similar terms. During A.’s 
ownership of both, the entrance from the high 
road to the principal door of the house afterwards 
devised to B., was by a set out carriage drive or 
sweep entering from a high road, passing immedi- 
ately in front of the house afterwards devised to 
C., to B.’s door, A then returning round an oval 
garden in front of C.’s house, but at a greater 
distance from it, to the same point of 1 he entrance. 
B.’s house had a coach house opening only into 
tiie high road, A a back entrance into same. 
After A.’s death C. made a fence across so much 
of the carriage drive as passed immediately in 
front of his house A the oval garden, leaving the 
further way to B.’s front door by the same carriage 
drive open. B. brought trespass claiming the way 
as appurtenant to his house A garden : — Held : 
the way, as used in A.’s time, during tho unity of 
ownership in him, immediately in front of C.’s 
house, did not pass to B. with the house devised 
to him, under the word “ appurtenances ” in A.’s 
will. — Bueysey v. Vicary (1847), 16 M. A W. 
484 ; 8 L. T. O. S. 451 ; 153 E. R. 1280. 

A n nofat ions : — Reid. Cuthbert r. Robinson (1882), 51 L. .T. 

(’h. 258; Schwann v. Cotton, (1910) 85 L. J. Ch. 089. 

Mentd. Pinnington v. Galland (1853), 9 Exch. 1 ; Pearson 

?\ Spencer (1801), 1 B. A 8. 571 ; Phillips v. Low, (1892) 

1 Ch. 4 7 ; Union Licrlitcrago Co. v. London Graving Dock 

Co., [1992] 2 Ch. 557. 

5313. .J— Doe d. Hemming v. Willetts, 

No. 4940, ante. 

5314. — — .] — In the will w*ere the following 
devises out : — “ 1 give A devise to my sister, M., 
for ever, the following five houses A their appurte- 
nances, situate at R., in the parish of L., namely, 
the houses now occupied by A., B., C., D., E. respec- 
tively,” A, “ I devise to E., the daughter of my late 
sister M., the house A appurtenances thereunto 
belonging where she dwells in, A which her 
husband now occupies under me.” Testator had 
purchased a piece of land, of which these plots 
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were part, subsequently to the time when he 
became possessed of the land on which the houses 
stood ; that all the houses but one were built at the 
time of the purchase of the piece of land ; testator, 
after the purchase, allotted small plots of this 
land to the occupiers of the houses already built, 
A also a plot to a house which he built subse- 
quently. The plots of ground allotted were 
detached from the houses, with the exception 
of one which immediately adjoined. No rent 
appeared to have been paid for these plots before 
the death of testator : — Held : these plots were 
allotted to the tenants of the houses, as gardens 
going with the houses, A thus passed under the 
word “ appurtenances ” to the devisees of the 
houses. — Doe d. Jones v. Hughes (1852), 19 
L. T. O. 8. 21, N. 1\ 

631 5 . — ■ — .] — Evans v. Angell, No. 5131, ante. 

5316. .[—-Testatrix by her will devised as 

follows : — “ All that A those my freehold mes- 
suages or tenements, hereditaments A premises, 
with the appurtenances thereto belonging, called 
West Clift, situate, lying A being at West Cowes 
aforesaid, A now used or occupied as lodging 
houses.” In a codicil she referred to the same 
property as her “ said freehold estate.” At the 
date of her will testatrix was seised of various 
freehold hereditaments usually known as the 
West Cliff or the West (Milt estate, which included, 
besides eight dwelling-houses which had been 
previously let as lodging houses, one of which 
was then in testatrix’s occupation, a piece of land 
which had been demised on a building lease, on 
which a dwelling-house had boon erected, A was 
then let to a tenant ; two houses in the course oi 
building, four lields, a private road, a piece of 
land, A another plot of ground, on which a church 
was being erected. The church was afterwards 
completed A endowed by testatrix : — Held : the 
words above-mentioned were comprehensive 
enough to pass the whole of the West Cliff estate, 
although that estate comprised other property 
besides houses “ used or occupied as lodging 
houses ” at the date of the will. — Cunningham v. 
Butler (18(11), 3 Cliff. 37 ; 4 L. T. 231 ; 7 Jur. 
N. 8. 101 ; 00 E. K. 313. 

5317. -.) — Testator directed payment of his 

debts, etc., A gave all the residue of his real A 
personal estate to his wife A another person, 
appointing them extrix. A exor., upon trust to 
pay the income to his wife for life, for her own use 
A the bringing up A educating his children ; A 
after her decease he made certain specific gifts, 
one being to his daughter F. of his messuage A 
premises situate No. 4, Turnham Green Terrace, 
held of the Prebend Manor. There was also a 
general residuary gift to the wife. The wife bor- 
rowed £000 in aid of tne personalty A residuary 
realty, A therewith paid debts A died : — Held : a 
small piece of garden severed from the house 
No. 4 by a road, but held under the same manor 
A usually occupied therewith, passed by the 
devise. — Hibon v. IIibon (1803), 1 New Rep. 532 ; 
32 Jj. J. Oh. 374 ; 8 L. T. 195 ; 9 Jur. N. 8. 511 ; 
11 W. R. 455. 

Annotations : — Reid. 11c Mid. By., J\t Otley A IJkcy Branch 

(18(15), 31 Bcav. 625. Consd. JUocatta t\ Mocatta (1883), 

49 L. T. (529. 

6318. .] — Lister v. Pickford, No. 5300, 

ante . 

6319. — .] — Borrows v. Ellison, No. 5002, 
post. 

5320. .J — Beach v. Leacii, [1878] W. N. 79. 

5321. .] — The word “ appurtenances ” does 

not properly, either in a deed or a will, include land 
where the principal subject of gift is land or a 


messuage. But in a will, if the circumstances & 
context show that land was meant to pass as 
appurtenant, the word is flexible enough to carry 
such land. In ascertaining such intent, as between 
a cestui quo trust under a devise in trust A the 
heir, it is material that the whole land, including 
that claimed as appurtenant, is comprised in the 
devise to the trustee. It is also material that the 
cestui que trust's interest is subjected by the will 
to charges of a particular amount. — Cuthbert v . 
Robinson (1882), 51 L. J . Ch. 238 ; 40 L. T. 57 ; 
30 W. R. 300. 

5322. “ Thereunto belonging. ”] — Ongley 

v . Chambers, No. 5691, post. 

6323. Whether choses in action included — 

“ Outstandings ” of factory business.] — Testator 
devised A bequeathed his indigo factory in India, 

“ with the zemindaries, villages, A lands therewith 
held A used, A the appurtenances,” to A., for life, 
with remainder over. At the death of testator, 
the “ outstandingB ” of the factory business com- 
prised loans secured by bonds of native landowners 
to obtain leases of lands for the cultivation of 
indigo A advances made to sub-lessees to secure 
the supply of indigo to the factory. These loans 
A advances were always considered part of the 
concern which, in fact, could not have been carried 
on but for such arrangements : — Held : the out- 
standings did not pass under the specific devise 
of the factory, either as “appurtenances” or 
otherwise. — Finch v. Fincii (1870), as reported in 

L. T. 

5324. “ Appertaining ” to house .] — Re 

McCalmont, Roofer v. McCalmont (1903), 19 
T. L. R, 490. 

B. Articles of Domestic Use or Ornament. 

5325. Books.]- — Books pass under the descrip- 
tion of “ articles of domestic use A ornament.” — 
— Corn e wall v. Cornewall (1841), 12 Him. 298 ; 
10 L. J. Ch. 304 ; 5 Jur. 744 ; 59 E. R. 1145. 

Annotations: — Mentd. Jonen v. Williams (1844), 1 Cull. 

15(5 ; Tombs v. Koch (181(5), 2 Coll. 490 ; Oervis v. Gervis 

(1847), 14 Sim. 654. 

5326. Relics.] — An altar stone consecrated by 
the Bom an Catholic bishop for the time being of 
the district, A a case of sacred relics, had for more 
than twenty years remained in the respective 
places intended for the reception of such articles, 
the former in a space or cavity left for it on the top 
of the altar so that it fitted in A lay level with the 
rest of the surface, A the case of relics on a fixed 
marble block or pedestal designed for the purpose 
under the altar, in a private Roman Catholic 
chapel forming part of the mansion house on an 
estate settled in 1807 in a Roman Catholic family, 
A both altar stone A relics were during that entire 
period used solely for the purposes of such chapel as 
a place of religious worship. In 1885 a lease 
of a mansion house was granted to the husband of 
a sister of the present tenant for life, who was then 
an infant, by the trustees of the settlement under 
the powers thereof A shortly before the termination 
of such lease in 1890 the altar stone A relics were 
removed by another sister of the tenant for life, 
with the approval A by the direction of the lessee 
A his wife, A handed over to the successor of the 
bishop who had consecrated the altar stone. At 
the t-imo of granting the lease, which operated by 
way of revocation of uses A new appointment, the 
mansion house A appurtenances were in the 
charge of caretakers, whose expenses were charged 
against the tenant for life. The latter having 
brought an action after the expiration of the lease, 
against his sister, the late lessee’s wife, pltf.’s 
other sister, A the present bishop, to recover the 
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articles so removed, defts. contended that, the 
licence, to use the chapel for mass having been 
withdrawn, the altar stone was by the law or 
custom of their church properly given up to the 
bishop, to whom it belonged as the successor of 
him who had consecrated it, or else that the altar 
stone, as well as, in any case, the relics had passed 
to one of defts. as personal chattels by the will of 
a former tenant for life under a bequest of all her 
“ furniture & articles of household use or orna- 
ment ” in or about the mansion house, 6c at all 
events pltf. had, at the time of the removal neither 
title to nor possession of the articles so as to enable 
him to maintain the action : — Held : even if the 
former tenant for life under whose will defts. 
claimed that the articles had passed had been 
entitled to them so as to be able to dispose of them 
by will, which was at least doubtful, they did not 
tinder the circumstances of the case pass under the 
bequest referred to. — P ktrk v. Ferrers (1891), 61 
L. J. Ch. 420 ; 05 L. T. 508 ; 8 T. L. R. 17 ; 30 
Sol. Jo. 28. 

5327. Plants.] — Testator by his will bequeathed 
“ All my household furniture plate, linen, china, 
glass, printed books, musical instruments, wines, 
liquors, horses, carriages, 6c other articles of house- 
hold or domestic use or ornament ” to his widow ; 
he gave the residue of his property to trustees 
upon trust for sale 6c conversion, 6c to hold the 
proceeds of sale, upon trust to provide an annuity 
for his widow, 6c subject to such annuity, to 
divide the same among certain children of his 
deceased sisters. Testator died possessed of a 
large 6c valuable collection of orchids, which were 
kept outside the curtilage of his dwelling-house. 
It was proved that from time to time some of the 
plants were brought into the dwelling-house for 
ornament, 6c such plants were from time to time 
replaced by others. The orchids were sold for 
£3,271 : — Held: an inquiry must be directed as 
to what plants were from time to time used for 
ornament, & testator’s widow was entitled to the 
proceeds of the sale of such plants. — He Owen, 
Peat v. Owen (1898), 78 L. T. 043. 

5328. Drawings.] — Testator made a specific 
bequest of “all liis furniture, plate, plated goods, 
linen, glass, china, books, manuscripts, pictures, 
prints, drawings, articles of virtu, 6c all other 
articles of personal, domestic, or household use 
or ornament,” & he also made a bequest of his 
residuary estate. At his death he had a large 
number of original drawings which had been made 
by himself. Some were framed 6c hung on the 
walls of his house, but the bulk of them were 
stored in a chest : — Held : testator intended to 
pass under the specific bequest the drawings used 
as household ornaments 6c under the residuary 
bequest those stored in the chest . — He J)u 
Maurier, Millar v. Coles (1916), 32 T. L. Ii. 
579. 

5329. Collection of animals & birds.] — Re 

Fothergill, Horwood V. Foti i erg III (1916), 
51 L. Jo. 169. 


C. “ Books ” 

5330. Bound manuscript notes of physician.] — 

(1) Testator, having three places of residence at 
A., B. 6c (J., bequeathed the one at A. to his 
nephew ; 6c also “ all his carriages, horses, im- 
plements 6c his live 6c dead stock 6c chattels ” in 
6c about the house 6c premises at A. ; “ 6c also 
his household goods 6c furniture, pictures, plate, 
linen, china, liquors of all sorts 6c brewing vessels, 


& likewise his watches 6c personal ornaments : 
Held : the household goods, furniture, etc., at B. 
6c C. passed by the bequest ; but qu, : whether a 
bust would pass under the latter words, qucere ? 

(2) Manuscript notes of a physician, of his 
attendance on a patient, 6c which were bound up 
in volumes : — Held : to pass under a bequest of 
“ all 6c every my books in 6c about my house at A. 

(3) A pocket book 6c a case of instruments, 
usually carried about the person, of testator : - 
Held : not to pass under the words “ personal 
ornaments ” ; but qu. : whether a gold pencil 
case, toothpick case, lip-salve box 6c eyeglass, 
similarly circumstanced, would pass. Willis v. 
Curtois (1838), 1 Beav. 189; 8 L. J. Ch. 105; 
4S E. R. 911. 


Annotations : — As to (1) Distd. Houldinpr v. Cross i (1855), 1 
Jur. N. S. 250. As to (2) Refd. lie Skillen, Charles v, 
Charles, [1016] 1 Ch. 518. 


5331. Bound manuscript music.] — The word 
“ books ” in a will held to include certain manu- 
script music by Beethoven & Mozart, the sheets 
of music being bound together with an outer 
cover . — Re Plowden, Plowden v. Plowden 


(190S), 24 T. L. R. 883. 

5332. Manuscript log book of ship.] — The 

manuscript log book of H.M.S. Victory passed 
under a bequest of “ one half of all the rest of my 
books ” to each of testator’s tw’o sons . — Re 
Barratt, Barratt v . Coates (1915), 31 T. L. R. 
502, C. A. 


D. Bus mess. 

5333. “ Business ” — Land on which shop stands.] 

— Testator devised to his wife “all my land 6c 
shop, stock in trade business, 6c everything that 
I have,” 6c after his wife’s death, he “ willed 6c 
bequeathed the business to his son, for his sole use 
6c benefit ; but with an earnest request to do all 
in his power to assist those of testator’s children 
who might require it ” ; 6c “ all the rest of bis 
property which might remain after his wife’s 
death, lie gave to his exors. in trust for 
his daughter ” : — Held : the son did not take 
under the w r ord “ business ” the land upon which 
the shop was built, in which the business was 
carried on. — Doe d. Page v. Page (1851), 17 
L. T. O. S. 123. 

5334. Partnership debt.] — Testator by his 
will desired that bis exor. might be allowed a 
year for converting his “ proportion of capital 
invested in the business he was then carrying on 
with 11.” into cash. 6c that such cash might be 
paid over as realised, w T ith the exception of certain 
special bequests thereinafter mentioned, to the 
Charity Comrs. to be invested ; 6c he desired that 
all shares of which he might die possessed might 
be transferred into the names of the Comrs., 
without being sold, the interest to be paid by them 
to A. for life. Testator directed that, after the 
death of A., sufficient of the property so invested 
by the Comrs. should be converted by them 6c 
paid over to a number of charities, naming the 
sum to be given to each. Testator then requested 
his exors. would pay, as soon as conveniently 
might be after his decease, “ out of the capital 
employed in the business,” to the persons men- 
tioned, certain sums, naming twenty -two legatees, 
6c sums amounting together to about £800. 

At the date of the will testator was in partner- 
ship with H., but before his death the business 
failed, & a composition was paid, mainly by 
testator. At his death the partnership assets 
were outstanding, & testator’s “ proportion of 
capital ” consisted of half of these assets, after 
deducting the debts, one of which was a debt 
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of £2,649, due to himself : — Held : the words 
“ capital invested in the business ” comprised all 
that was coming to testator from his partner’s 
estate, inclusive of the debt. — B evan v. A.-G. 
(1803), 4 Gift. 301 ; 2 New Rep. 52 ; 9 L. T. 221 ; 
9 Jur. N. S. 1099 ; 60 E. R. 746. 

5335. .1 — B. bequeathed all his 

“ share, right, A interest ” in the goodwill of a 
partnership business, A in the partnership real A 

E ersonal estate, to his son, upon trusts for the 

eneflt of testator’s wife and children : — Held : 

a debt due to B. from the partnership, A on whicli 

he was receiving interest, did not pass by the trust 

bequest, but formed part of testator’s residuary 

estate. — He Beard, Simpson v. Beard (1888), 57 

L. J. Ch. 887 ; 58 L. T. 629 ; 36 W. R. 519. 

Annotation : — Distd. lie Barfield, Goodman v. Child (1901), 
84 L. T. 28. 

5333. Book debts.] — Re Stevens, Stevens 

v. Keily, [18881 W. N. 110, 116. 

Annotations: — Reid. Dawson v. Isle, r 1 9001 1 Ch. 633 ; Be 
Haigh ’g Estate, Haigh v. Haigh (1907), 51 Hoi. Jo. 343. 

5337, .] — Re Heller’s Estate, 

W arman v . Greenwood, [1888] W. N. 62. 

5338. .] — Testator bequeathed his 

business A plant at 1). -street to X., his brother, A 
Y., his manager, in equal parts, A the will pro- 
ceeded : “I will that they pay Miss A. £10 per 
week during her life ” Held : the effect of the 
bequest was to give the house, bank balance, A 
book debts to the legatees, A they were hound to 
pay the £10 per week out of the assets, but were 
not personallv liable. — Re Hawkins, Hawkins v. 
Argent (1913), 109 L. T. 909. 

5339. — — Undrawn capital & profits. 
Testator carried on the business of a solr. with C. 
under partnership articles, 0. being the active 
partner. The capital was a fixed sum, the profits 
to he divided equally after (*. had taken £100 a 
year. Accounts were submitted annually to the 
partners, hut were not signed by them. In these 
circumstances testator made his will whereby lie 
gave to C. all his share A interest in the business 
conditional on his acting as solr. to his estate free 
of charge. At his death moneys were standing to 
the credit of testator’s capital account. A there 
were undrawn profits : — Held : as goodwill had 
been held in such a business to he practically non- 
existent to include that only would he to give no 
effect to the gift, A accordingly having regard to 
the facts known to testator, his intention was that 
the gift should pass both the share of capital A 
the undrawn profits .-— Re Barfield, Goodman v. 
Child (1901), 84 L. T. 28. 

5340. Balance at bank.] — Re Hawkins, 

Hawkins v. Argent, No. 5338, ante. 

5341. Freehold of shop.] — Testator de- 

vised A bequeathed his whole property to trustees 
upon trust to invest* such part as they should think 
fit in his business. A carry on the same till his son 
should attain the age of twent y-one years, A out 
of the profits to pay his widow the yearly sum of 
£200 so long os she should remain a widow ; A he 
directed the trustees, when his son should attain 
twenty-one, to transfer the business to the son. 

PART XVI. SECT 15, SUB-SECT. 14. 

— D. 

6336 i. “ Business "-—Book debts. 1 — 

Bequest of " my half share in the 
business of — in trust for my sons — 
which I hope they will benefit by & 
keep ** : — Held : the bequest passed 
a half share in the business, Sc in all the 
assets comprised in It, including real 
estate, capital, stock-in-trade, & book 
debts. — Rogers v. Rogers (1910), 11 
8. R. N. 8. W. 38 ; 28 N. S, W, W. N- 
38. — AUS. 


He then gave certain legacies to his other children, 
A provided that all his personal estate not required 
for the business should be continued in its then 
state of investment or altered at the discretion of 
the trustees, A the proceeds applied for the same 
purposes as the capital employed in the business, 
rhe business was carried on in a freehold shop : — 
Held : the direction to transfer the business did 
not pass the freehold shop, A the residuary gift 
carried the surplus profits of the business during 
the minority of the son. — Re Henton, Henton v . 
Menton (1882), 30 W. R. 702. 

5342. “ Rents & profits derived from business 99 
— House .]— Re Martin, Martin v. Martin, [1892] 
W. N. 120. 

5343. “ Stock-in-trade ” — Shop goods & trade 
utensils.]— Seymour v. Rapier (1718), Bunb. 28 : 
145 E. R. 583. 

534,4. Ready money in till.] — S eymour 

v. Rapier (1718), Bunb. 28 ; 145 E. R. 583. 

5345. Old barges accepted in part payment 

for new.] — Testator, who was a barge builder, 
specifically bequeathed to his son his business 
“ together with all A singular his stock-in-trade 
as a barge builder.” It is a custom in testator’s 
trade for a barge builder when selling a new barge 
to accept an old barge in part payment, A to repair 
such old barge A let the same out on hire. At 
testator’s decease there were five old barges belong- 
ing to him which had been thus acquired, A were 
thus let out on hire : — Held : these barges formed 
part of testator’s stock-in-trade as a barge builder 
A passed under the specific bequest . — Re Richard- 
son, Richardson v. Pilliner (1881), 50 L. J. Ch. 
488 ; 44 H. T. 404. 

5346. “ Plant ’’—Stock-in-trade.]— Testator by 
his will “ gave A bequeathed unto his foreman B. 
the goodwill of his business in Aldersgate Street, 
A also the plant A £1,000 sterling for his use A 
benefit.” Testator had been a wholesale clothier 
in Bond on, A at the time of his death was possessed 
of stock-in-trade, ready-made clothes, cloth A 
other materials, household furniture, etc. : — Held : 
the word “ plant ” did not embrace the stock-in- 
trade, ready-made clothes, cloth A other similar 
materials, A consequently they did not pass to 
the legatee. — Blake v. Siiaw (I860), John. 732 ; 
2 L. T. 84 ; 8 W. R. 410 ; 70 E. R. 615. 

Annotations : — Reid. Be Henton, Henton v. Henton (1882), 

30 W. R. 702. Mentd. Yarmouth r. France (1887), 19 

Q. B. D. 047. 

5347. “ Book debts ” — Trade debts of partner- 
ship.] — Testator’s share of trade debts of a partner- 
ship, held to pass under a bequest of all the “ hook 
debts ” owing to him at the time of his decease. — 
Toplis r. Yonder IIeyde (1840), 4 Y. A C. Ex. 
173 ; 9 E. J. Ex. Eq. 27 ; 160 E. R. 967. 

5348. Balance at bank on business account.J 

— A bequest of the “ effects used in the business 
carried on by me ... A all hook-debts owing to 
me, A the benefit of all contracts entered into by 
me in respect of the business at the time of my 
decease”: — Held: not to include a balance on 
the business account at the hank. — Re Haigh’s 
Estate, Haigh v. Haigh (1907), 51 Sol. Jo. 343. 


5336 ii. *.]— Oltffv.Oliff’s 

Executors (1924), 15 N. L. R. 413.- 

S. AF. 

e. Money on current account. 1 

— Testator bequeathed to two of his 
sons “ my business now carried on by 
me ” together with the horses, carts, & 
book debts : — Held : money on current 
account in a bank, which was used by 
testator in connection with the business 
did not pass under this bequest. — 
Slater v. Slater (1914), 14 8. R. 
N. 8. W. 401 ; 31 N. 8. W. W. N. 


147.— AUS. 

f. Capital used in business.] 

— A testator directed his exors. to 
assign Sc transfer to H. “ my said 
business Sc the goodwill thereof, with 
the premises in which the same shall 
be carried on ” : — Held : tho capital 
of testator employed in the business at 
his death. Sc Ills stock -hi -trade, did not 
pass to H. under this bequest. — D klany 
V. Delany (1885), 15 L. R. Ir. 55. — 
IR. 
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Sect. 15. — Descriptions of property : Sub-sect. 14, 
D. & E. (a ) & (ft).] 

5349. “ Profits of commercial undertakings ” — 
Debentures.] — Testator, who held shares in cos. 
6c debentures issued by them as security for loans 
from him, A was also a partner in a commercial 
firm, made a gift of “ one-fifth share of the net 
profits in all my commercial undertakings, being ” 
the cos. A firm in question : — Held : the legatee 
was entitled to one-fifth of the shares, though not 
to any debentures ; but as regarded the partner- 
ship he was only entitled to receive one-fifth of the 
net profits which would have otherwise have been 
paid to the exors. of testator, so long as the 
partnership business was carried on . — He Lawes- 
WlTTEWRONGE, MAURICE V. BENNETT, [1915] 3 
Ch. 408 ; 81 L. J. Ch. 472 ; 312 L. T. 931. 

5350. “ Business assets ” -Money in bank.] — 
Testator bequeathed his business A: business assets 
upon certain trusts thereinafter mentioned. At 
the date of his death there were two large sums of 
money standing to his credit in two separate 
banks, with regard to one of which there was a 
large sum due by way of overdraft in excess of 
the account : — Held ; the two funds passed to tlie 
legatees of the business as business assets. — He 
Beeciiam (Sit:), Woolley r. Beeciiam (1919), 03 
Sol. .To. 430. 

Effect of bequest of business — By whom business 
losses borne.] — Sec Executors, Yol. XX III., 
]>. 4 77, Kos. 5404, 5160. 

E. Effects. 

(a) In General. 

5351. Term of general import — Equivalent to 
“ property 99 or “ worldly substance.’'] — The 

word effects ” in a will equivalent to “ pro- 
perly ” or “ wordly substance.’' — C ampbell r. 
Prescott (1808), 15 Yes. 500 ; 33 E. K. 844. 

Annotations : — Consd. Michell r. Miehell (1820), 5 Madd. 09. 

Refd. Parker r. Marehant (1842), 1 Y. & C. Ch. Cas. 290 ; 

Ifawke r. Dunn, [1897] 1 Q. JL 579. 

5352. Unless used In restricted sense.] 

(1) Testator, after giving at the commencement 
of his will various pecuniary legacies, A bequeath- 
ing all the rest. A residue of his ready money, 
securities for money. A monevs in the funds, to 
trustees, upon certain trusts, concluded his will 
as follows : “ A I do further give A bequeath to 
my said wife all my jewels, plate, linen, china, 
carriages, wines, A other goods, chattels A effects 
whatsoever, as her own goods & chattels for ever ; 
6c 1 do hereby constitute 6c appoint her, my said 
wife, sole extrix. of this my will ” : — Held : this 
clause carried the residue of testator’s property 
t o the wife. 

(2) Although the words “ goods, chattels, 6c 
effects,” may frequently be considered as having 
been used by testator in a restricted sense, yet 
primd facte, their import is general ; 6c there are 
good grounds for considering them as used in a 
general sense, either where they are not placed in 
connection with w T ords of locality or where they 
follow the enumeration of specific articles, or where 
there are no expressions in the will showing a doubt 
in testator’s mind as to their comprehensiveness, 


or where the bequest in which they are contained 
is followed up by the appointment of an exor. 

(3) A bequest of testator’s “ ready money ” 
comprehends money of testator in the hands of his 
banker.— P arker v. March ant (1812), 1 Y. A 
C. Ch. Cas. 290 ; 11 L. J. Ch. 223 ; 0 Jur. 292 ; 
02 E. R. 893 ; on appeal , 1 Ph. 356, L. C. 

Annotations : — As to (1) Refd. Harris t\ James (1864), 12 
\V. K. 509. As to (2) Consd. Fisher v. Hepburn (1851), 
14 Boar. 626. Apld. Anderson v. Anderson, [1895] 1 
Q. B. 749. Consd. lie Hanmiersloy, H Gasman v. Ham- 
mersley (1899), 81 L. T. 150; Hr Layard. Layard v, 
Bess borough (1916), 85 L. J. Ch. 505. Refd. Lowe v. 
Thomas (1854), Kay, 969 ; King r. George (1876), 4 
Ch. D. 485 : Ivnutsford (Owners) v. Tillmanns Co. 
(1908), 99 L. T. 899 ; S.S. Magnhild v. McIntyre Bros. & 
Co., [1920] 8 K. B. 821 ; Ambatiolos r. Anton Jurgens 
Margarine Works, 41922] 2 K. B. 185 ; lie Elwood, F.x p. 
Diver Poo Drainage Board v. llooson (1927), 136 L. T. 
696. to (8) Consd. Langdale r. Whitliold (1858), 4 
K. N J. 426. Apld. He Powell's Trust (1858), John. 49. 
Consd. Hopkins v. Abbott (1875), 31 L. T. 820. Apld. 
Tie Powell (1890). 5 Jur. N. 8. 331. Consd. tie Derbyshire, 
Webb v. Derbyshire, [J906] 1 Ch. 135. Refd. Foley r. 
Hill (1848). 2 II. L. Cas. 28 ; May v. Gravo (184 9), H De 
G. Sin. 4 62 ; Cooke v. Wagster (1854), 2 8m. & G. 296 ; 
South Australian Inseo. Co. v. Dnndell (1869), 6 Moo. 
I s . C. C. N. 8. 341. Generally , Refd. Peacock v. Peacock 
(1865), 11 Jur. N. S. 280 ; lie Marcus, Marcus r. Marcus 
(1887), 56 L. J. Ch. 830. 

5353. What is included — Personal estate. | — The 

meaning of the word “ effects ” is in common 
parlance confined to personal things, 6c it has 
been judicially decided to bear that meaning 
unless the context shows testator used it in a 
more comprehensive sense (Parke, B. ). — Doe d. 
Haw r. Earles (1X40), 15 M. A \V. 450; Hi 
E. J. Ex. 242 ; X L. T. <). S. 538 ; 153 E. B. 920. 
Annotation Expld. Hall v. Hall, [1892] 1 Ch. 361. 

5354. Whole personal estate— Unless 

restricted by context.]— The word “ effects,” used 
simpliciter , will carry the whole personal estate, 
ns a gift ” of all my effects,” without more. But 
it is frequently used in a restricted sense, meaning 
” goods 6c movables,” ns in the common expression 
of “ furniture 6c effects.” In every case the ct. 
has to collect from the context the particular 
sense in which testator has intended to use it 
(I /EACH, Y. -(’.). — MtCIIKLL ?\ MlCHELL (1820), 
5 Madd. 09 ; 50 E. R. X21. 

Annotations : — Consd. Parker v. Merchant (18 12), 1 Y. & 
C Ch. Can. 290. Refd. Price r. Price (1835), 4 L. J. Ch. 
213 ; Coll is v. Robins (184 7), 1 Dc G. He 8m. 131 ; Gilbert- 
son r. Gilbertson (1865), 31 Beav. 3.54 ; Powell v. liilcy 
(1871), L. R. 12 Eq. 17.5. 

5355. — - — .j — Testator gave to his 

wife all his stock in trade, working jewellery A 
implements of every description whatsoever, 6c 
all his book debts, ready cash, money in the funds, 
bills, bonds, notes, or other securities whatsoever, 
for her life, if she should so long continue his widow ; 
but at her death, or second marriage, he gave the 
said stock in trade, moneys, debts 6c assets, 6c 
also all Iris household furniture, to be equally 
divided among the children he then had, or 
might thereafter have. But in case his wife should 
not marry again, then testator bequeathed to her 
all 6c every his personal estate 6c effects what- 
soever for her life, A the same to be equally 
divided amongst such of his children as should be 
living at her decease, share 6c share alike : — Held : 
the first clause in the will was not intended to be 


PART XVI. SECT. 15. SUB-SECT. 14.— 

E. (a). 

5353 i. What is included — Personal 
estate.] —Testator bequeathed all his 
estate & lut crest In Ids dwelling-house, 
together with all Ids household furni- 
ture, plate, linen, & all other effects 
therein, to K. M., A r the residue of Ida 
property to two ot her persons : — Held : 
a sum of money found in the house at 
testator’s death did not pass under 


the bequest to E. M. — Campbell v. 
M'Qkain (1875), 9 I. R. Eq. 397.— 

IR. 

5353H. . -Testator loft his 

Interest in landed property to A., his 
walking-stick to B., & all his personal 
effects to C. : — Held : the last gift 
captured the residue of testator's 
personal estate. — -/n the Goods of 
Wolfe, [19193 2 I. R. 491.— IR. 

5353 iii. .] — A bequest of 


“all effects,” unless by the context of 
the will the term appears to be used In a 
restricted sense, will carry the whole of 
the testator’s personal estate. — M oodik 
v. Comm inh, 22 N. Z. L. R. 510. — N.Z. 

g. Money standing on deposit 

receipt . ] — Malone v. Malone, [1925J 
1 I. R. 1 10.— IR. 

h. Articles ejusdem generis 

with particular articles mentioned in 
bequest.} — It was contended that a 
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a specific bequest, & the last a residuary bequest ; 
but both clauses were intended to deal with the 
whole property, & were applicable to different 
events. — Wiggtns v. Wiggins (1852), 2 Sim. N. S. 
226 ; 21 L. J. Oh. 742 ; 61 E. R. 327. 

5356. .] — Testatrix after dispos- 

ing of her real estate, gave as follows : “ All my 
furniture, plate, linen Sc other effects, that may be 
in my possession at the time of iny death,” to a 
sister for life, with remainder over. There was 
no other gift of general personal estate : — 
Held : the general personal estate passed under 
the word “ effects.” — Hodgson v . Jex (1876), 
2 Ch. I). 122 ; 45 L. J. Oh. 388. 

Annotations : — Apld. Kins v. George (1876), 4 Ch. D. 43. r > ; 

In the Hoods of Shepbeard (1879), 48 L. J. i\ 02. Kefd. 

Northey v. Paxton (1888), 60 L. T. 30. 

6357. Unless wider scope Intended.] — 

Doe d. 11aw v. Earles, No. 5353, ante. 

Inclusion of realty.] — Sec Sub- 
sect. 14, E. ( b ). post. 

5358. Goods & movables.] - Miciiell v . 

Michell, No. 5354, ante. 

5359. — — Equity of redemption of copyhold.]- - 

Neither the words “ I give Sc bequeath all my 
effects (after paying of every due demand),” 
though immediately preceded by directions touch- 
ing the rents of a copyhold estate, nor the words 
” what little 1 have left to call my own,” will 
include the equity of redemption of that copyhold. 
— Henderson v. Farbrtdge (1826), 1 Russ'. 479; 
4 L. J. O. 8. Ch. 209 ; 38 E. TL 185. 

5360. Whether carrying residue.] — Tes- 

tator gave certain specific property, the lease 
of premises occupied by him in his t rade, Sc effects, 
to his wife for life, to be accepted by her subject 
to payment- of debts, etc., A gave certain real 
estate to his exors. on trust, to sell, the proceeds 
to form part of his residuary estate ; Sc as to all 
the rest Sc residue of his est ate, of whatever nature 
etc., to his next heirs therein equally. Upon the 
question whether the word ” efforts ” included the 
residue: — Held: it. did not. — llowsK v. Seagoe 
(1851), 2 W. R. 597. 


5361. 


Money arising from sale of 


effects.] — Testator, in addition to specific bequests, 
gave to A., the only legatee named in the will, 
” also anv monev that mav result from the 

V « » 

sale of my effects after paying the few small debts 
t hat I owe ” Held : not to carry the residue. — 
In the Good# of O’Loitghlin (1870), L. R. 2 i\ A D. 
102 ; 39 L. J. P. Sc M. 53 ; 18 W. R. 902. 

5362. Right of cutting timber.] — JI. was 

a Spanish possession, in which Rritish subjects 
had the rigid, by treaty of cutting timber. The 
Spaniards withdrew from the country in 1798. 
In 1862 it. was dually annexed to the Rritish 
dominions by proclamation, but grants of land were 
made by the Crown as early as 1817. This was 
evidence that the Crown had assumed territorial 
dominion in 11. as early as that year. A Rritish 
settler by his will dated in 1779 devised ” all my 
effects of whatever kind soever I may have in II.” 
It was proved that, the devisees under the will 
had taken full possession of the land between the 
retirement, of the Spaniards the assumption of 
territorial sovereignty by the Rritish Crown, Sc 
that such possession had been continued by t hem 
Sc their assignees thenceforward Held : these 


words would pass the privilege of cutting timber 
under treaty with the Spanish Government on a 
definite piece of land. — A.-G. for British 
Honduras v. Bristowe (1880), 6 App. Cas. 143 ; 
50 L. J. P. C. 15 ; 44 L. T. 1, P. C. 

5363. Application of ejusdem generis rule.] 

— The word “ effects ” in a will restrained to 
articles ejusdem generis with those specified. — 
Rawlings v. Jennings (1806), 13 Yes. 39; 33 
E. R. 209. 

Annotations : — Expld. Fleming v. Burrows (1826), 1 Rnss. 

276. Consd. Parker v. March an 1, (1842), 1 Y. & C. Ch. Cas. 

290. Distd. Harris v. James (1864), 12 W. K. 509. Consd. 

King v. George (1870), 4 Ch. D. 4 35. Retd. Hotham v. 

Sutton (1808), 15 Vgr. 310 ; Oldham v. Slater (1829), 3 

Sim. 84 ; Blewitt v. Roberts (1841), Cr. 8c Ph. 271; 

Harrison v. Black burn (1861), 17 C. B. N. S. 678 ; Re 

Londesborough, Bridgeman v. Fitzgerald (1880), 50 

L. J. Ch. 9. 

5364. .] — A bequest of “ all & singular 

my household furniture plate, linen, china, 
pictures, Sc other the goods, chattels Sc effects 
wliich shall be in, upon, or about my dwelling- 
house & premises at the time of my decease : — 
Held : not to include a sum of money found in the 
house. — Gibbs v. Lawrence (1860), 30 L. .T. Ch. 
170 ; 7 Jur. N. S. 137 ; 9 W. R. 93 ; sub nom. 
Gibson v. Lawrence, 3 L. T. 367. 

Annotations : — Consd. Northey v. Paxton (1888), 60 L. T. 30. 

Apld. Rc Miller, Daniel v. Daniel (1889), 61 L. T. 365. 

Consd. Tillinanns Sc (Jo. e. ICnutsford, Ltd., [1908] 2 K. B. 

385. 

5365. .] — Cross v. Wilks, No. 5382, 

post. 

6366. .] — Testator after giving 

pecuniary Sc other legacies, including the sum 
of £100 to D., Sc including certain books, wine, Sc 
plate, gave “ all the rest of the furniture & effects ” 
at the house in which he resided to D., Sc devised 
& bequeathed the rest, residue, Sc remainder of his 
estate Sc effects to T. A sum of £2,740 in bank 
notes, certain stock receipts, certificates of railway 
stock, Sc some jewellery, besides the usual furniture 
Sc appointments, were found in his house after his 
decease : — Held : the bank notes, securities, Sc 
jewellery did not pass to I). under the gift of the 
rest of the furniture Sc effects at his house, but were 
included in the residuary gift to T.-— Re Miller, 
Daniel v. Daniel (1889), 61 L. T. 305 ; 5 T. L. R. 
711. 

Annotation : — Reid. Re La yard, Layard r. Bessborough 

(1916), 85 L. J. Ch. 505. 

5367. .] — Testator gave his household 

furniture, books, pictures, paintings, engravings, 
plate, linen, china, Sc other effects. On an 
originating summons asking whether testator’s 
jewellery Sc horses were included in the above- 
mentioned gift of furniture Sc other effects : — Held : 
the word “ effects” must be limited to things of 
the same kind as previously enumerated. The 
jewellery therefore did not. but the carriages Sc 
horses did, fall under that description. — Re 
llAMMERSLEY, IIe ARMAN V. ilAMMERSLEY (1899), 
81 L. T. 150. 

£7.r, generally , Sect. 10, sub-sect. 4, 

ante. 

** Household effects .'’] — See Sub-sect. 14, J. ( c ), 
post. 

(6) Whether Realty Included. 

5368. Whether realty passes.] — E. by his will, 
after making several pecuniary bequests, devised 


bequest of “ all my jewelry, linen, 
silver & electroplated articles, all 
household furniture, china, hooks, 
pictures & all ot her effects, absolutely,” 
passed in addition to the articles speci- 
fically mentioned, all the general 
personal estate not otherwise disposed 
of by the will : — Held : upon the face 
of tno will it was apparent that a 


narrower construction was intended, «Sc 
that the word ” effects,” as used in the 
will should be conftned to articles 
ejusdem generis with the particular 
articles mentioned in the bequest. — 
In the Goods of Curling, [1928] I. K. 

k. Whether testator's interest 

in deceased father's estate .) — Hupkins 


v. Smith’s Estate, [1920] C. P. D. 558. 

— S. AF. 

PART XVI. SECT. 15, SUB-SECT. 14.— 
E. (b). 

5368 i. Whether realty passes. ] — Ham - 
MILL v. II AM MILL, 9 O. R. 530. — CAN. 

5388 ii. — — .] — A person possessed 
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Sect. 15. — Descriptions of property : Sub-sect . 14, 

E. (6), & F. (a),] 

to A. the income of a certain cottage Sc her living 
in it if she thought proper ; Sc to W. the half of 
a certain estate ; Sc all the rest Sc residue of his 
goods, etc., Sc also his lands, etc., he gave to his 
wife for life, with power “ to give what she thought 
proper of her effects ” to her sisters A. Sc W. for, 
their lives, Sc after the death of his wife Sc her two 
sisters he gave all his lands, etc., to his heir-at-law : 
--Held : the widow had power to devise to her 
sisters the real as well as personal estate before 
bequeathed to her by her husband ; Sc A. having 
died before the widow, the latter might among the 
rest bequeath the cottage, in which A. had a life 
interest, to her other sister W. — Doe d. Chillcott 
v. White (1800), 1 East, 83 ; 102 E. R. 13. 

Annotations: — Consd. Den v. Trout (1812), 1,1 East, 394. 

Expld. Doe d. Hick v. Drlng (1814), 2 M. & S. 448. Folld. 

Mi [some v. Dong’ (1857), 3 Jur. N, S. 1073. 

5369. .] — Where one seised in fee of real 

estate by her will first made a disposition of her 
real estate to two persons for life, reservng a 
rentcharge out of the same, payabe first to her 
uncle for life, Sc then to her heir-at-law for life ; 
which, “ together with the repairs during the term, 
should be considered as his rent for the farm ” ; 
Sc afteiwards she proceeds to make a disposition 
of her personal property, & then bequeaths Sc 
devises “ all the rest, residue, Sc remainder of 
her effects wheresoever Sc whatsoever, Sc of what 
nature, kind or quality soever, except her wearing 
apparel Sc plate, to certain nepliew r s Sc nieces, to 
be equally divided between them by her exors.” : — 
Held : the reversion in fee in the real estate did 
not pass by the residuary clause, but descended to 
the heir-at-law, although he had a rentcharge 
devised to him for his life out of the same estate 
in the hands of the tenants for life. — Camfield v. 
Gilbert (1803), 3 East, 510 ; 102 E. R. 091. 

Annotations : — Distd. Doe d. Andrew r. Lainchbury (1809), 

11 East, 290. Consd. Doe d. flick r. Dring (1814), 2 

M. A' S. 448; Smyth r. Smyth (1878), 8 Oh. D. 501. 

Expld. Hall v. Hall, [1892] 1 Oh. 361. Reid. Edwards v. 

Barnes (1835), 2 Scott, 411 ; Doe d. Haw r. Earles (1810), 

15 M. & W. 450. 

5370. .] — Testator, by his will dated in 

1795, gave certain pecuniary legacies, Sc then gave 
all the residue of his effects, real & personal, to 
A. Sc B., Sc then gave an annuity for the life of C., 
Sc then gave all his lands in the county of Kent Sc 
elsewhere, with his personal estate, to three 
trustees, naming them, their heirs Sc assigns, in 
trust for the purposes above mentioned : — Held : 
A. Sc B. took an equitable estate in fee in the lands 
in the county of Kent. — Torrington (Lord) v. 
Bowman (1852), 22 L. J. Oh. 236 ; 20 L. T. O. S. 1 53. 

5371. .] — Testator by a will x )r ior to the 

late Wills Act gave all the rents of his lands to 
three persons, to be equally divided between them 
according to value but without any words of 
inheritance ; Sc then accurately enumerating his 
real estate proceeded to give his “ stock-in-trade, 
money, book debts Sc effects not included in the 
above statement ” to two of such persons, also 
without words of inheritance ; — Held : the word 
** effects ” carried the reversion in the lands to the 
second set of donees in fee subject to the life estate 
of the three first donees. — Milsome v. Long (1857), 

3 Jur. N. S. 1073. 

Annotation : — Consd. Smyth r. Smyth (1878), 8 Ch, D. 561. 

5372. .] — Testator “ gave, devised Sc be- 

queathed ” his household goods, etc., “ Sc every- 


thing he should die possessed of,” to A. for life. 
Sc after her death, he u gave, devised & bequeathed 
the whole of his effects which might oe then 
remaining unto Sc to the use of ” pltf. : — Held : 
the real estate passed. — Phillips v. Beal (1858), 
25 Beav. 25 ; 53 E. R. 545. 

5373. .] — Testator gave two legacies, Sc 

then gave his sheep Sc all the rest, residue, moneys, 
chattels, Sc all other his effects, to bo equally 
divided among his four brothers, whom he ap- 
pointed his exors. : — Held : all the freehold as 
well as personal estate of testator passed under 
these words. — Smyth v. Smyth (1878), 8 Ch. D. 
501 ; 38 L. T. 033 ; 20 W. R. 730. 

Annotations : — Distd. Jones v. Robinson (1878), 3 C. P. P. 

344. Apld. Uc Fisher, Allan v. Fisher (1902), 4 6 Sol. Jo. 

297. Reid. He Turner, Arnold r. Blades (1891), 36 Sol. Jo. 

28 ; Hall t\ Hall, [1892] 1 Ch. 361 ; lie Shepherd, Mitchell 

v. Loram (1914), 58 Sol. Jo. 304. 

5374. — — .] — A Christian resident in Rangoon 
by his will appointed his wife extrix. Sc devised & 
bequeathed to her specific immovable properties 
“ Sc all my household furnitures, carriages, horses, 
chattels, Sc effects, Sc all money & debts due Sc 
owing to me which I shall be possessed of at the 
time of my death.” lie died in 1897, possessed of 
land, the K. property, in addition to the immovable 
properties specified in the will. The widow proved 
the will, sold the specified x>roperties, Sc by 1904 
had paid all the debts, including a mtge. on the 
K. property. She Sc the children of the marriage 
then went to reside on the K. property, & they 
were still in occupation in 1920, when the present 
suit was brought. In 1918 the widow conveyed 
the property to pltf.-resp. in discharge of an 
equitable mtge. with which she had charged it. 
Sc he agreed to let it to the eldest son for a year. 
In 1920 lie sued in ejectment, making defts. the 
eldest son, the widow, Sc the younger children : — 
Held : on the true construction of the will the 
word “ effects ” did not include immovable 
property, Sc therefore there was an intestacy as to 
the property in suit. — Vertannes v. Robinson 
(1927), 54 L. R. Ind. App. 276, P. C. 

5375. Sufficient expression of testator’s 

intention.] — A. having agreed to purchase a real 
estate, the purchase-money for which exceeded 
the amount of his personal estate, by his will, 
made a few days afterwards, attested by three 
witnesses, as to all the worldly goods that it had 
pleased God to bless him with, gave Sc bequeathed 
to his wife Sc two sons, all his goods, cattle, chattels, 
personal estate, Sc effects whatsoever ; Sc in case 
they died without issue, etc., gave the children’s 
share of the personal estate Sc effects over ; testator 
dying before the purchase could be completed : — 
Held : the agreement ought to be specifically 
formed ; Sc the words of the will, being insufficient 
to comprehend real estate, the estate ought to be 
conveyed to the eldest son Sc his heirs, etc. — CAVE 
v. Cave (1762), 2 Eden, 139 ; 28 E. R. 849, L. C. 
Annotation Mentd. Carr r. Ellison (1780), 2 Bro. C. 0. 56. 

5376. .] — A. gave & bequeathed to 

his mother, all the remainder Sc residue of all the 
effects, both real Sc personal, which he should die 
possessed of ; — Held : the word effects, as used in 
this will, was sufficient to carry the inheritance of 
testator’s real estate. — J ackson v. Hogan (1776), 
3 Bro. Pari. Cas. 388 ; 1 E. R. 1387, H. L. ; affg. 
S. C. sub nom. noGAN v. Jackson (1775), 1 Cowp. 
299. 

Annotations: — Consd. Barnes v. Patch (1803), 8 Ves. 004. 

Distd. Camfield v. Gilbert (1803), 3 East, 516. Consd. Doo 


of heritage Sc movables left a testa- 
ment in these terms : " I hereby declare 
that B. my brother shall not inherit 
any of my effects, but that they shall 


all descend to my brother C.” : — Yield : 
the word “ effects ” could not be 
construed to include lands. — Pitcairn 
r. Pitcairn (1870), 8 Macph. (Ct. of 


Sosa.) 604 ; 42 Sc. Jur. 300.— SCOT. 

5368 ill. .] — Forsyth v. Turn- 

bull (1887), 15 K. (Ct. of Soss.) 172 ; 
25 Sc. L. R. 168.— SCOT. 
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d. Andrew v. Lainchbury (1809), 11 East, 290 ; lloe v. 
Pattlson (1812), 10 East, 221 ; Doe d. Hick r. Dring 
(1814), 2 M. & S. 448. Reid. Loveacrea d. Mudge v. 
Blight (1775), 1 Cowp. 352 ; Petti ward v. Prescott (1802), 
7 Ves. 541 ; Doe d. Briscoe v. Clarke (180G), 2 Bos. & 
P. N. R. 343 ; Campbell v. Prescott (1808), 15 Ves. 500 ; 
Randall v. Tnchin (1815), 2 Marsh. 113; Monk r. 
Mawdsley (1827), 1 Sim. 280 ; Edwards v. Barnes (1H35), 

2 Scott, 411 ; Hamilton Corpn. v. ITodsdon (1817), G 
Moo. P. C. C. 70 ; Sanderson v. Dobson (1849), 7 C. B. 81 ; 
Torrington v. Bowman (1852), 22 L. ,T Ch. 230 ; Wallace 
v. Seymour (1872), 20 W. R. 031 ; Hall v. Hall (1891), GO 

L. J. Ch. 802. 

6377. ^ -There is no doubt that the 
word “ effects ” is sufficient to pass real estate, 
if it appear to have been used by testatrix in that 
sense (Le Blanc, J.). — Den d. Franklin v. 
Trout (1812), 16 East, 394 ; 104 E. R. 893. 

6378. .] — Devise of “ all & singular 

my effects of what nature or kind soever ” will not 
pass the real estate, where it cannot be collected 
from the will itself that such was testator’s inten- 
tion. 

The rule of law is peremptory that the heir 
shall not be disinherited unless by plain So cogent 
inference arising from the words of the will (Lord 
Ellenborough, C.J.). — Doe d. Hick v. Dring 
(1814), 2 M. & 8 . 448 ; 105 E. R. 447. 

Annotations : -Consd. Henderson v. Farbrid<re (182G), 1 
Rush. 4 79 : Doo d. Morgan r. Morgan (1827), 6 B. Sc C. 
512. Apld. Doc d. Haw v. Earles (is 16), 15 M. Sc W. 450. 
Expld. Smyth r. Smyth ( 1 S 7 S ) , 8 Ch. D. 501 ; Hall r. 
Hall, [18921 1 Ch. 301. Refd. Driver v. Frank (1814), 

3 M. Sc S. 25 ; Bird v. Luckio (1850), 8 Hare, 301. 

5379. - - — .] — A gift, in a will, of “ moneys 

So effects,” held, under particular circumstances, 
sufficient pass real estates. — T itchfield (Mar- 
quis) v. lloitNCASTLE (1838), 7 L. J. Ch. 279; 2 
Jur. 010. 

Annotations : Consd. Doo d. Haw t\ Earles ( 1 S 4 (3 ) , 15 

M. M W. 4 50. Folld. Miltonic* v. Long (1857), 3 Jur. N. S. 
1973. Apld. Smyth r. South (1 878), 8 Ch. D. 5G1. Reid. 
Wallace v. Hrynumr (1.872), 20 W. It. (534. 

5380. - The word “ effects ” un- 
aided by the context will not convey land. — D oe 
d. Nixon v. French (I860), 15 L. T. O. S. 93. 

5381. -.] — Testator devised all liis 

right So title to the house in which he dwelt, also 
all his “ goods, chattels, & other effects,” unto his 
wife during her life. Tie then empowered his 
exors. to sell “ all or any part of the goods or 
chattels herein devised to my wife,” for her use, 
if need he, towards the support So bringing up of 
his children. ” A at her decease I give, bequeath, 
& devise all my real A personal estate, except my 
mines, to my son W., his heirs, So assigns, for ever ; 
all my mines I give, bequeath, So devise unto my 
daughter S.” ; So other children share & share 
alike as tenants in common : — Held : the widow 
took an estate for life in the mines. 

Real estate may pass under that word [effects] 
if the intention that it should pass is expressed in 
the will (Lord Campbell, C.J.). — Doe d. Turner 
v. Ash (1852), 18 L. T. O. S. 239. 

5382. .]— (1 ) Testator gave his real So 

personal estate to trustees in trust, but with the 
consent of his widow, to sell A invest the produce 
& pay tho income therefrom So of his estate unsold 
to his widow for life, <te after her death, lie directed 
that the money to be produced bv his estate, 
” sold before her death,” should be in trust for 
such persons as she should by deed or will appoint : 
— Held : the widow’s power did not extend over 
real estate not sold during her life. 

(2) “ Effects ” held to be ejusdem generis , & not 
to apply to real estate. — C ross v. Wilks (1800), 35 
Beav. 502 ; 55 E. R. 1014. 


5383. -.] — Re Fisher, Allan v. Fisher 
(1902), 40 Sol. Jo. 297. 

5384. Reforence to locality.] -—( 1 ) 

Testator “ gave, devised, So bequeathed ” to his 
wife “ all my furniture, goods, chattels, & effects 
that I may be possessed of at my decease, whatso- 
ever the same may be or wheresoever the same may 
be situate.” After the death of his wife he “ gave, 
devised, So bequeathed,” to be equally divided 
between three of his children until they should 
attain the age of twenty-one, “ the furniture & 
moneys, or any property which my wife may have 
become entitled to through this, my will or 
through any other source ” ; &, after they had 
attained twenty -one, he directed that “ tho furni- 
ture, goods, chattels, So effects, whatsoever the 
same may be or wheresoever it may be situated, 
So any moneys my said wife may be entitled to at 
the time of my decease, should be equally divided 
amongst his six children. Testator’s property 
substantially consisted of an undivided moiety in 
real estate, his personally being of very trifling 
amount : — Held : although the use of the word 
“ devise,” or of the expression “ whatsoever the 
same may be,” would not of itself have been 
enough to make the word “ effects ” include real 
estate, the combination of “ devise ” with the 
words “ whatsoever the same may be & whereso- 
ever the same may be situate,” followed in a 
subsequent clause by the word “ property,” used 
as equivalent to “ effects,” w«as enough to show 
the intention to dispose of real estate, So the 
undivided moiety passed by the will. 

(2) The word “ effects ” will not per se include 
real estate (Fry, L.J.). 

(3) Word “ devise ” is not enough to give to 
“ effects ” a more extended meaning (Fry, L.J.). 

(4) The words “ of what nature, kind, or quality 
whatsoever ” are by themselves not enough 
(Fry, L.J.).— -Hall v. Hall, [1891] 3 Ch. 389; 
(10 L. J. Ch. 802 ; (15 L. T. 043 ; 40 W. R. 138 ; 
35 Sol. Jo. 095 ; affd., [1892] 1 Ch. 301, C. A. 
Annotation : — Apld. He Flhher, Allan v. Fisher (1902), 46 

Sol. Jo. 297. 

5385. Use of word “ property.”]— 

Hall v. Hall, No. 5384, ante. 

5386. ” Effects ” per se insufficient.] 

— Halt, v. Hall, No. 5384, ante . 

5387. Use of word “ devise.”] — H all 

v. Hall, No. 5384, ante . 

5388. .] -Testator gave, devised, 

So bequeathed, subject to the payment of his debts, 
his ” personal estate So effects whatsoever ” So 
wheresoever, So of what nature or kind soever, 
which I may be possessed of, interested in, or 
entitled unto at the time of my decease, whether 
iu possession, reversion, remainder, or expectancy,” 
to his wife, “ her heirs, exors., administrators, or 
assigns ” : — Held : the real estate passed under 
these words. — Re Wass, Re Clark (1900), 95 
L. T. 758. 

5389. ” Of what nature, kind or 

quality whatsoever.”] — H all v. Hall, No. 5384, 
ante. 

F. “Estate.” 

{a) In General. 

5390. Passes realty & personalty.] — Anon. 
(1684), Skin. 193 ; 90 E. R. 89. 

5391. .] — Testator being seised of certain 

fee farm rents, of lands, & of mines, devises his 
lands to A. for life, with a remainder in tail ; So 


PART XVI. SECT. 15, SUB-SECT. 14. 

— F. (a). 

1. Whether debt included .] — A devise 


of all " my real estate 8c property 
whatsoever & of what nature & kind 
soever ” at a place named does not 
include a debt due by devisee, who 


resided Sc carried on business at such 
place, to the testator. — T horne v. 
Thorne (1903), 33 8 . C. R. 309. — 
CAN. 
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Wills. 


Sect. 15. — Descriptions of property : Sub-sect. 14, 
F. (a) <t' (5).] 

all his mines & five thousand pounds to his son- 
in-law B. “all which I give & devise to B. his 
exors. & assigns, together with all my plate & 
jewels, «fc all my other estate, real <fe personal, not 
otherwise disposed of, to be given by him to his 
children as he shall think convenient, I solely 
trusting to his honour <fc discretion, that he will 
give them such i>ro vision as will be necessary for 
them ; & whereas I have contracted for the sale 
of my fee farm rents, ray will is, that if my debts 
shall not be satisfied out of my other estate, my 
exors., whereof B. was one, shall & may sell some 
part or all of them for payment of them, notwith- 
standing the rents are not devised by this my last 
will.” The question was, whether K was entitled 
to the fee farm rents in fee : — Held : the rents 
passed by the words “ all my real & personal 
estate ” ; for the word “ estate ’’ was gen us general- 
issimum. included all tilings real & personal. — 
Bridgewater (Countess) v. Bolton (Duke) 
(1704), 0 Mod. Rep. 100 ; 1 Salk. 230 ; 1 Eq. 

Oas. Abr. 177 ; Holt, 281 ; 87 E. R. 800. 

Annotations ; — Folld. Barry t\ Kdtrworth (1729). 1 Eq. C'as. 

Abr. 1 7 S . Apld. Kidout r. Pain (1747), 3 Atk. 4 8C». 

Distd. Goodvvyn r. Gomlwyn (1749), I Von. Sen. 22b. 

Apld. Mncaroe r. Tall (1753), Ainb. 181 : Barnes v. Patch 

(1803), 8 Yes. 004. Refd. Papillion ?*. Voice (1728). Kel. 

W. 27 : Ibbetson i\ Iieekwith ( 1 7 n ."» ) , Cas. tcni]>. Tail). 

157; South by v. Stoncbouse ( 1 75/3). 2 Vea. Sen. 010; 

Holdfast r. Marten (178(1), 1 Term Be]). 411 : Malim v. 

Keighley (1795), 2 Vos. 529 ; Roe d. Child r. Wright (1890), 

7 Eust, 259 ; Doe d. Lean v. Lean (1841), 1 Q. B. 229 ; 

Hamilton Corpn. v. Hodsdon (1817). (5 Moo. P. C. C. 70. 

Mentd. Cunlifl'e r. Cuulitfe ( 1770), Anib. 08G. 

5392. — — .] — Beacucroft v. Beaciicroft, No. 
6410, post. 

5393. .] — A devise of all his estate what- 

soever comprehends all that a man has, real or 
personal ; k when there is a surrender to the uses 
of his will, a copyhold estate will fall under the 
same construction. — Scott v. Albekry (1720), 1 
Com. 337 ; 02 E. R. 1100. 

Annotation : — Consd. Bidout r. Pain (17 17), 3 Atk. 480. 

5394. .] — The word “ estate ” carries every- 
thing unless restricted. — Roe d. Vrry v. Harvey 
(1770), 5 Burr. 2038 ; 98 E. R. 387. 

5395. .] — The words “ worldly estate ” held 

to pass real A personal estate. — Muddle v. Fry 
(1822), 6 Madd. 270 ; 50 E. R. 1094. 

5396. .] — Testator devises his estates in 

the county of Leicester to trustees, upon trust to 
sell A dispose thereof, A: also of his books A: live 
<fc dead farming stock there, either altogether or 
in parcels, by private or public sale, & to pay A: 
apply the moneys to arise from such sale or sales 
As the interest thereof in such manner as therein- 
after mentioned : in a subsequent clause he says, 
that as to the moneys to arise from the sale of his 
Leicestershire estate, thereinbefore devised to be 
sold, it was his will that the moneys should be 
applied as there mentioned ; k in his subsequent 
dispositions, he describes the fund by the words 
“ the moneys to arise from the sale of my Leicester- 
shire estate ” : — Held : the moneys arising from 
the sale of the books k of the live k dead stock, as 
well as the moneys arising from the sale of the 
estate, passed by these words.— Newburgh (Earl) 
r. Eyre (1828), 4 Russ. 451 ; 0 L. ,L O. 8. Ch. 153 ; 
38 E. R. 870. 

Annotation : — Mentd. Doc <1. Nesrnyth r. Knowls (1830), 1 

B. Ik Ad. 324. 

5397. ,] — The word “ estate,” when used in 

a will, is genus gn i oral \ss i mi i m , , A i will, of its own 
proper force, without any proof aliunde , of an 
intention to aid the construction, carry realty, as 
well as personalty, & is not to be confined k 


restrained to personalty only, unless there is a 
clear intent expressed, in other parts of the will ; 
to be gathered either from the whole will, or from 
the way in which the word is used in the particular 
part of the will where the contested use of it 
arises. 

Testator, by his will, devised to J., his heir-at- 
law, part of his estate in fee, k also a life estate, in 
another jjortion of his estate, named P. ; & also 
gave to F., his wife, a life estate in part of P., during 
her viduity, with remainder to his other son N., in 
tail, remainder to his testator’s daughters for life ; 
<te after giving certain specific chattels to F., the 
will proceeds as follows : “ I give all the remainder 
of my estate that is now in my possession, or may 
hereafter be mine, excepting what 1 have par- 
ticularly given away, unto my wife, F., k it is my 
will, that, whatever my estate may consist of, 
after debts A: legacies are paid, that it be kept 
together under the direction of my wife, F.” 
N. died without issue, k F.,the widow, also died, 
unmarried A: intestate. The heirs-at-law of J. 
sold the estate, P., to applts., subject to the life 
estate of the daughters. In a suit by applls. 
against the daughters of testator, the co-heiresses 
of F., for a partition : -Held : the remainder in 
fee, in the estate of “ P.,” passed to F., under the 
residuary clause, there being nothing in the context 
of the will, to confine the natural & legal meaning 
of the word “ estate ” to personalty only.— 
Hamilton Corrn. v. Hodsdon (1817). 0 Moo. 
P. O. (\ 76 ; 11 Jur. 193 ; 13 E. R. 612, P. E. 

Annotations : — Refd. O’Toole v. Browne (1851), 3 E. Sc B. 

572 ; Harter r. Harter (1 873), L. li. 3 P. & I). 11. 


5398. The word estate means 

primarily the thing to be devised, A: will carry a 
fee simple, unless restrained by other expressions. 
“ 1 give Uorsecroft, my estate that 1 now live in, 
to my son ” :—JJrld : io he a devise in ha-simple. 

The meaning to be given to the word “ estate ” is 
primarily the thing ini ended to ho devised, &, 
secondarily, the interest in that thing.- Dok d. 
Potto w ?:. Flicker (1851 ), 6 Exch. 510 ; 20 L. J. 
Ex. 265 ; 17 L. T. O. S. SI ; 155 E. 1L 615. 
Annotation : — Consd. Burton r. White (1852), 7 Excli. 720. 


5399. Testator gave k bequeathed the 

“ residue of his estate, after taking out £1,000,” to 
his uncle:- Held: the residuary real 6c personal 
estate passed, testator having previously made 
pecuniary gifts out of “ his freehold A^ personal 
estate.”- TIawksworth r. Hawksworth (1858), 
27 Bear. 1 ; 51 E. It. J. 

5400. .] — Testator, by his will, after express- 
ing his intention to dispose of all his “ worldly 
estate,” A: directing the payment of his debts out 
of his personal estate, directed his exors. to sell such 
part, of his personal estate as was saleable, A: “ to 
collect A: get in all sum k sums of money due k 
owing to him. A: all other his estate, it to convert 
the same,” with a direction, out of the proceeds, 
to discharge his debts : - Held : the extrix. had 
power to sell testator’s real estate under these 
words.-- Hamilton v. Buckmaster (1866), L. R. 
3 Eq. 323 ; 36 L. J. Oh. 58 ; 15 L. T. 177 ; 12 
Jur. N. S. 986 ; 15 W. It. 149. 

5401. -.] — Stein v. Rttherdon, No. 5134, 


5402. Whether interest in subject of devise in- 
cluded.] — One devises a third of all his estate 
whatsoever to his w r ife, k two-thirds of all his real 
A: personal estate to His son ,T. A^ his heirs ; the w r ife 
1ms but an estate for life in the third part of the 
real estate, the word “ estate ” being intended to 
describe the “ thing ” only, k not the “ interest ” 
in the thing, & when testator intends to pass a 
fee, he adds the words “ heirs ” to the word 
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“ estate.” — C hester v. Painter (1725), 2 P. Wms. 
335 ; 2 Eq. Cas. Abr. 314 ; 24 E. it. 755, P. C. 

Annotations : — Apld. Holdfast v. Marten (1780), 1 Term Rep. 

411. Mentd. Inohiquin v. French (1744), 1 Ami). 33 ; 

Green v. Bigot (1781), 1 Bro. C. C. 103. 

5403. •] — Goodyvyn v. Goodwyn, No. 5046, 

post. 

5404. Effect of context.] — Though the 

word “ estate ” in the operative part of a will 
passes not only the corpus of the property, 
but all the interest of testator in it, unless con- 
trolled by the context, yet, where the word is not 
used in the operative clause of the devise itself, 
but is introduced into another part of the will 
referring to it, such word cannot be construed as 
having the effect of extending the meaning of the 
operative clause, whether prior or subsequent. — 
Doe d. Burton v. White (1848), 2 Exch. 797 ; 18 
L. .r. Ex. 59 ; 154 E. It. 713, Ex. Ch. 

Annotations : — Folld. Burton v. Powers (1857), 2G L. J. Ch. 

330. Refd. Hill r. Brown, [1891 J A. O. 12ft. 

5405 . .] — Testator, by will executed 

before Wills Act, 1837 (c. 20), devised real estate 
to his wife for life, with remainder to his son J., 
subject to the payment out of the aforesaid 
premises of several sums of £50, A, after other 
devises, directed that the rents that were behind 
A unpaid should go to that person he had left the 
estates A property respectively to : — livid : J. 
took a life estate only. 

The words “ estate A property ” are words of 
reference A description relating to the thing 
devised A do not mean testator’s estate therein 
(Wood, V.-C.). — Burton v. Powers (1857), 3 
K. A. J. 170 ; 20 L. .T. Ch. 330 ; 5 W. R. 212 ; 09 
E. R. 1007. 

Annotation Refd. lJoyd v. Jackson (1897), 15 \V. R. 108. 


(b) Whether Jtcally Included. 

5406. Realty passes.] — All my estate in a will 
passeth a fee. — Tjkkel r. Page (1075), 1 (’as. in 
Ch. 202 ; 22 E. R. 791. 

Annotation : — Apld. Tilley r. Simpson (1710), 2 Term Rep. 
659, n. 


5407. .] — A devise of “ all my oilier estate 

of what nature soever to mv oxors. to pay debts A 
legacies therewith,” passes the inheritance. - 
Lane v. Dawkins (1084), 2 Show. 395 ; 89 10. R. 
1003. 

5408. .] — A devise of “ all my estate ” 

passes a fee.— R eeves v. Winnington (1081), 3 
Mod. Kop. 45 ; 2 Show. 219 ; 2 Eq. Cas. Abr. 
299 ; 87 10. R. 28. 

Annotations : — Refd. Shaw v. Bull (1 701 ), 12 Mod. Rep. 593 ; 

Clill'o v. Gibbons (1714), 2 Ld. Ra\ m. 1321 ; Maudy v. 

Muudy (1735), Lee temp. Hard. 142. 

5409. .] — One devises all his goods, chattels, 

A estate whatsoever, on condition to pay his debts 
A legacies, these words pass his real estate, he 
having by will devised a considerable legacy to his 
eldest son, A other legacies, A the surplus of his 
estate after his wife’s death to be equally divided 
between his four children. — Lumt/ey ?\ May 
( 1091), Pree. Ch. 37; 2 10q. Cas. Abr. 514; 24 
E. R. 19. 

6410. .] — A. begins his will with disposing 

of all his worldly estate ; A then wills that ail his 


debts be first paid, A gives his wife a moiety of 
what is left after his debts paid. The real estate 
is charged with the debts, A a fee in a moiety of 
the surplus of the real estate passes to the wife. — 
Beacucroft v. Beaciicroft (1715), 2 Vern. 690 ; 
23 E. R. 1047, L. C. 

Annotations: — Refd. Grayson v. Atkinson (1752), 1 Wlls. 
333 ; Monk v. Mawdsley (1827), 1 Sim. 286. 

5411. .] — Barry v. Edgworth (1729), 1 

Eq. Cas. Abr. 178 ; Mos. 172 ; 2 P. Wms. 523 ; 
25 E. R. 333. 

Annotations: — Apld. Ibbotson n. Beckwith (1735), Cas. 
temp. Talb. 157 ; Loveaeres d. Mudge v. Blight (1775), 1 
Cowp. 352 ; Roe d. Child v. Wright (180G), 7 East, 259. 
Consd. J)oo d. Pot-tow v. Frickor (1851), 6 Kxch. 510. 
Refd. Goodwyn r. Goodwyn (1749), 1 Ves. Son. 226 ; 
Maearee v. Tall (17 53), Amb. 181 ; Southby r. Stoncbouso 
(1 755), 2 V oh. Son. 610. 

5412. .] — Testator’s setting out in his will 

to give A dispose of his worldly estate is a strong 
proof that he intends to dispose of the inheritance 
of his lands, when there are sufficient words in 
the following parts of the will for that purpose ; 
the words estate at such a place, or in such a place, 
may carry a fee. The whole complexion of a 
will ought to be considered (Rokd Talbot, O.). 
Ibbetson v. Beckwith (1735), Cas. temp. Talb. 
157 ; 2 P. Wms. 337, n. ; 25 E. R. 714, L. G. 

Annotations : — Consd. Bailis r. Gale (1750), 2 Ves. Sen. 48 ; 
Doe d. Child v. Wright. (1798), 8 Term Rep. Oh Apld. 
Doe d. Small v. Alien (1800), 8 Term Rep. 4 97 . Expld. 
Pettiward v. Prescott (1802), 7 Ves. 541. Refd. Tuffnell 
r. Page (1710). 2 Atk. 37 ; Goodwyn v. Goodwyn (1749), 
1 Ves. Sen. 226 : Maearee v. Tall (1753). Amb. 181 ; 
Goodright d. Baker v. Stockor (1792), ft Term ltep. 13; 
Doc (1. Spearing v. Buckner (1796). 0 Term Rep. 610 , 
Roe d. Child r. Wright (1800), 7 East, 259; ypyftv. 
Jackson (1806), 35 L. J. Q. B. 188 ; Bowen v. Lewis (1884), 
9 App. Cas. 890. 

5413 . .]— (1) Devise of all that “estate” 

testator bought of M. held to pass the fee. 

(2) So held also as to another clause which was 
a devise of “ the reversion ” of that tenement his 
sister lived in after her death. — B atlis v . Gale 
(1750). 2 A cs. Sen. 48 ; 28 E. R. 32, L. C. 

Annotations : — As to (1) Distd. Doe d. Norris a. Tucker 
(1832), 3 B. Si Ad. 173. Refd. Burton v. White (18a2), 
22 L. J. Ex. 129. 

5414. .] — Where testator “ gave A be- 

queathed to A. his estate at B.” A “ the rest of his 




effects, furniture, estates real A personal, to C. 
A. took the (‘state at B. in fee. The word “ es kate 
of itself carries a fee ; A words of restraint must be 
added to make it carry a less estate.— HOLDFAST 
d. Cowper r. Marten (1780), 1 Term Rep. Ill ; 
99 E. R. 1108. 

Annotation Consd. Roo d. Child v. Wright (1806), 7 

East,, 259. 

5415 . .]— Devise to wife of “ all A singular 

my freehold lands, messuages, A tenements at, 
etc., or elsewhere, together with all my household 
goods, etc., for life, A after her decease then all 
the said estates, goods, etc., to bo divided among 
rny sons, naming five, share A share alike 
Held : the sons took a fee in the lands after the 
death of the wife, A the estate of one of them was 
well devised to another, by a devise “ of all my 
proportionable share which belongs to me, after 
mv mother’s death, to him A his heirs. Roe d. 
Allport v. Bacon (1815), 4 M. A S. 366 ; 10o 
E. It. 869. 


PART XVI. SECT. 15, SUB-SECT. 14. 

6406 I. Realty passes.] — The words 
“ moans & estate ” in a will iu the 
absence of restrictive wordH applicable 
only to personalty, arc large enough 
to include real estate. — Romsov r. 
Btu/uvt (1891), 12 N. S. W. Eq. 47. - 
AUS. 

6406 ii. .1 — Testator by his will 

provided as follows : “I will A be- 


queath to ... C. H. all properties, 
moneys, A personal effects now in my 
possession, for her own A sole use, to 
be disposed of as she may see proper ” ; 
— Held : the devise passed real estate. 
— lie I r ARC) AN A Fritzinuku, 16 O. R. 
28. — CAN. 

6406 iii. -Testator describing 

himself as “ of the township of S., sout h 
half of lot 24, teut.h concession,” 
devised as follows : “ All of my estate, 
goods A chattels, I give A bequeath to 


a y dear A beloved wife, whom I 
p point sole extrix.,” etc. :——Held: 
lie word “ estate ” clearly passed 
e.sta, tor's laud, notwithstanding its 

onnection with the personalty.-— 
■M/.e.ui? IT. C. R. 378. 


f r-\{ * i m.' 


—CAN. 

5406 iv. .1— Either of the words 

“ property ” or " estate ” is sufflclen 
to pass realty under a will. — C amf.ro n 
v. Harper (1891), 21 S. C. U. 273. — 
CAN. 
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Sect . 15. — Descriptions of property : Sub-sect, 14, 
F. (&)■] 

5416. .] — Devise of all my estate real & 

ersonal whatsoever, that is to say, my land, 
ouses, & all other buildings, situate at S. on my 

estate, k likewise all my household furniture, & 
stock in trade, carries a fee in the lands at S. — 
Denn d. Richardson v. Hood (1816), 7 Taunt. 
35 ; 2 Marsh. 359 ; 129 E. R. 14. 

Annotation : — Held. Doe d. Burton v. White (1847), 1 Exch. 
526. 

5417. .] — Midland Counties Ry. Co. v. 

Oswin, No. 6432, post, 

5418. .] — Fullerton v. Martin, No. 6070, 

post, 

5419. .] — Testatrix proceeded thus : “ k 

in respect of my real k personal estate ” I direct 
the tenant to be continued, “ & as to the rest, 
residue <fc remainder of my estate, including 
moneys k securities for money,’ ’ I direct that it 
shall be divided, etc. : — Held : the real estate 
passed. — Meeds v. Wood (1854), 19 Bcav. 215 ; 
52 E. R. 331. 

Annotation: — Reid. lie Martin, Smith v, Martin (1885), 54 
L. J. Ch. 1071. 

5420. .] — Testator, by will, in 1808, after 

making specific bequests of freehold k leasehold 
estate, gave certain specific chattels, «fc bequeathed 
as follows : “I give all the rest of my household 
furniture, books, linen, k china, except as herein- 
after mentioned, goods, chattels, estate, k effects, 
of what nature or kind soever, k wheresoever the 
same shall be at the time of my death,” to trustees, 
“ their exors., administrators, k assigns,” upon 
trust for sale. lie then made a bequest of his 
ready money, money arising from sale of lands, 
securities for money, k all sums due to him at his 
decease. Testator was, at the date of his will, 
k at the time of his death, seised of certain free- 
hold estate, which he did not ment ion in his will : — 
Held : such freehold estate passed by the words 
“ all the rest of mv estate.” — Dobson V. Rowness 
(1868), L. R. 5 Eq. 404 ; 37 L. J. Ch. 309 ; 16 
W. R. 640. 

5421. Unless construction shows different 

Intent.] — Marhant v. Twisden (1711), Gilb. Ch. 
30 ; 25 E. R. 22. 

5422. .] — Anon. (1713), 2 Eq. Cas. 

Abr. 322, pi. 16 ; 22 E. R. 275, L. C. 

5423. .] — (1) The word “ estates ” in a 

will, will carry the fee, unless coupled with other 
words, which show a different intention. 

(2) A will, directing testator’s debts to be paid, 
k devising several estates to his w r ife for life, & 
after her decease, devising his property in the 
following w r ords, viz., I give W. the income of 
my four shares in the Corn Market for his life, A 
all the rest of my estates, with all moneys in the 
stocks in M.’s hands, or any other securities, to 
be divided in equal shares, to E. 8. k others,” 
passes a reversionary interest in the said four 
shares in the Corn Market to E. 8. k others. — 
Fletcher v. Smiton (1788), 2 Chit. 558 ; 2 Term 
Rep. 656 ; 100 E. R. 353. 

Annotations : — As to (1 ) Consd. Sanderson r. Dobson (1847), 9 
L. T. O. S. 269. Retd. Pettiward v. Prescott (1802), 7 
Ves. 541 ; Randall v. Tuchln (1815), 2 Marsh. 113. 

5424. .] — Under the general word 

“ estate ” in a will, a real estate will pass ; unless 
restrained, as in this instance, by the intention, 
collected from the whole will. — Woollam v. 
Kenworthy (1803), 9 Ves. 137 ; 32 E. R. 554, 
L. C. 

Annotations : — Consd. Stokes r. Salomons (1851), 9 Hare, 75 ; 
Coard v. Holderncss (1855), 20 Beav. 14 7. Reid. Morgan 
v. Edwards (1837), 1 Bli. N. S. 401 ; Re Greenwich Hospital 
Improvement Act (1855), 20 Beav. 458 ; Cook v. .laggard 
(1886), *13 L. T. 717. 


5425. -.] — The word “ estate 9 * will carry 
a fee in a will, if not restrained by other words ; & 
it was not restrained in a devise of “ all my estate, 
lands, etc., known & called by the name of the Coal 
Yard in the parish of St. Giles, London.” — R oe d. 
Child v. Wright (1806), 7 East, 259 ; 3 Smith, 
K. B. 229 ; 103 E. R. 100. 

Annotations : — Apld. Roo d. Allport v. Baoon (1815), 4 
M. & S. 366 ; Denn d. Richardson v. Hood (1816), 7 
Taunt. 35. Consd. Doe d. Knott v, Lawton (1838), 4 
Bing. N. C. 455 ; Doc d. Lean v. Loan (1841), 1 Q. B. 229 ; 
Burton v. White (1852), 7 Exch. 720 ; Vick v. Sueter 
(1854), 3 E. & B. 219. Reid. Right d. Compton v. Compton 
(1808), 9 East, 267 ; Doe d. Booiey v. Roberta (1840), 11 
Ad. & El. 1000. 

5426. .] — The word “ estate,” used in 

the operative clause of a will, although referring 
locality, conveys a fee-simple, unless there is in 
the will other matter to control that signification. — 
Randall v. Tuchtn (1815), 6 Taunt. 410 ; 2 
Marsh. 113 ; 128 E. R. 1094. 

Annotations: — Consd. Doe d. Burton v. White (1847), 1 
Exch. 526. Reid. Bowen v. Lewis (1884), 9 App. Caa. 

890. 

6427. -.] — Devise: “ I give k be- 

queath to my sons, Joshua k James, my estate 
that I now occupy, together with the factory 
thereon ; except the house I now occupy, with 
the cottages thereon, which I give to my daughters, 
Martha k Alice jointly ” : then, after charging 
with certain payments, “ my estate heretofore 
given to my sons.” — 44 I give k bequeath to my 
son Joshua that estate lying at 11., occupied by F., 
w hich I hold under lease from S., during the term 
of my lease ” : — Held : the sons took a fee in the 
factory, k the daughters a fee in the house. — 
Doe d. Knott v. Lawton (1838), 4 Bing. N. C. 
455 ; 1 Arn. 204 ; 6 Scott, 303 ; 7 L. J. 0. P. 288 ; 
2 Jur. 443 ; 132 E. R. 863. 

Annotations : — Consd. Hill v, Rattcy (1862), 2 John. & H. 
631. Reid. Doe cl. Roberta v. Roberta (1841), 7 M. & W. 
382. 

5428 . .] — The word ‘‘estate” in a 

will does not of necessity include real property, 
but its meaning must be taken as explained by the 
context. Thus, where testator, after devising 
certain real estates by his will, proceeded, “ I 
give all t he rest of my household furniture, books, 
linen, k china, except as hereinafter mentioned, 
goods, chattels, estate k effects, of what nature 
or kind soever, k wheresoever the same shall be 
at the time of my death,” unto certain exors. in 
trust, to dispose of the same as specified by the 
will : — Held : the word “ estate ” did not pass 
real estate. — Sanderson v. Dobson (1847), 1 
Exch. 141; 9 L. T. O. S. 269; 154 E. R. 59; 
sub nom. Saunderson v, Dobson, 16 L. J. Ex. 
249 ; subsequent proceedings , 10 Beav. 478. 

Annotations : — Expld. Fullerton v. Martin (1853), 1 Eq. Rod. 
224. N.F. O’Toole r. Browne (1854), 3 E. A: B. 572 ; 
Dotson v. Bowness (1868), 37 L. J. Ch. 309. Reid. Doe d. 
Evans r. W alker (1850), 19 L. J. Q. B. 293 ; D’Alinaino 
v. Moseley (1853), 1 Eq. Rop. 252. Mentd. Jegon i>. Vivian 
(1865), L. R. 1 C. P. 9. 

5429. .] — Testator, by his will, reciting 

that he had contracted with A. for the sale of a 
freehold messuage at M., but that he had never 
executed any conveyance thereof to him, devised 
the same to B. & 0., their heirs k assigns, in trust, 
on receipt of the purchase-money, to enable them 
to convey to A. He then gave a leasehold estate 
to his two sisters, “ their heirs, exors., adminis- 
trators, k assigns, for k during the term of their 
natural lives, or the lives of the several persons for 
whose lives the same was held, k the life of the 
longest liver of them, without impeachment of 
waste ” ; &, after the death of one of the sisters, 
he gave the whole of his said “ leasehold estate 99 
to the survivor, her heirs, etc., absolutely. 
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The will then proceeded as follows : “ I give unto 
my sisters my silver-hafted knives, be forks, be 
my silver table spoons, equally to be divided 
between them ; & I give all the rest of my 

household furniture, books, linen, & china, except 
as hereinafter mentioned, goods, chattels, estate, 
be effects, of what nature or kind soever, be where- 
soever the same shall be at the time of my decease, 
unto B. be C. their exors., administrators, be assigns, 
in trust, as soon as conveniently may be, to sell 
be dispose of the same, be to apply the money by 
such sale arising, towards payment of my debts, 
etc. : I give be bequeath all my ready money, be 
the money arising by sale of my premises at M., 
to be received by my trustees, securities for money, 
be all other sum or sums of money that may be due 
be owing to me at the time of my decease, unto 
my sisters,” etc., be B. be C. were appointed exors. : 
— Held : the trustees, B. be 0., took the reversion 
in fee in other lands of which testator, at the time 
of making his will, made before 18118, was seised 
for life, with contingent remainders which failed, 
with the reversion in himself, in fee. — Sanderson 
v . Dobson (1849), 7 C. B. 81 ; 187 E. R. 33. 

Annotations : — Apld. O'Toole r. Browne (1854). 3 E. & B. 

572 ; Dobson v. Bowness (18(>H), 37 L. J. Ch. 309. Reid. 

D’Almaine v. Moseley (1853), 1 Eq. liep. 252. 

5430. .] — Hamilton Corpn. t\ 

Hodsdon, No. 5397, ante . 

5431. .J — Testator, by his will, gave 

all his real be personal estate to trustees for the 
benefit of his granddaughter. By a codicil he 
gave “ the whole of my estate be all my household 
goods,” etc. “ be all oilier my personal property,” 
free from legacy duty, to .T. R. be in other respects 
testator confirmed his will : — Held : on the con- 
struction of the whole will be codicil, the real estate 
did not pass under the codicil. — Molyneux v. 
Rowe (1850). 8 De G. M. be G. 308 ; 25 L. .T. Ch. 
570 ; 27 L. T. O. S. 179 ; 2 Jur. N. 8. 709 ; 1 
W. R. 539 ; 44 E. R. 432, L. JJ. 

5432. Burden of proof of different 

Intent.] — A bequest of “ money, goods, chattels, 
estates & effects ” : — Held : to pass real estate. 

It lies in the first, instance upon those who say 

that the real estate lias not descended, to show that 

it lias not descended ; but when they produce a 

will, properly executed be attested, purporting to 

give all testator's money, goods, chattels, estates, 

be effects, the burthen is shifted, be it lies upon 

those who sav that the real estate is not included 

* 

in the will to show that it is not included (Knight- 
Bruce, V.-C.). — Midi, and Counties By. Co. v. 
Oswin (1844), 1 Coll. 71 ; 3 Ry. be ('an. Cas. 497 ; 
13 L. J. Ch. 209 ; 2 L. T. O. 8. 399 ; 8 Jur. 138 ; 
03 E. R. 327. 

Annotations Reid. He Bagot’s Settlmt. (1862), 31 L. J. Ch. 

772. Mentd. lie Stewart’s Trusts (1852), 22 L. J . Ch. 369 ; 

Re Harrop’s Estate (1857), 20 L. J. Ch. 516 ; Keiland r. 

Fulford (1877), 6 Ch. D. 491. 

5433 . ,] — The word “ estate,” 

in a will, will primd facie pass real estate, be the 
burthen of proof lies on those who contend the 
contrary. — P atterson v. IIuddart (1853), 17 
Beav. 210 ; 1 W. R. 423 ; 51 E. R. 1013. 

Annotation : — Reid. Re Greenwich Hospital Improvement 

Act (1855), 20 Bcav. 458. 

5434. — Expressions applicable to per- 

sonal estate only.] — (1) The word “estate” be 
other similar words which, when used in a will, 
are of themselves sufficient to pass real as well as 
personal estate, will not be cut down be confined 
to the latter merely because the accompanying 
expressions & the limitations be trusts of the will 
are applicable to personal estate only. 

Therefore, where testator in 1800, after specific 
bequests of pure personalty, gave & bequeathed 


all the rest be residue of his estate be effects to 
trustees, their exors., administrators be assigns, 
upon trusts applicable to personalty only, with 
an ultimate limitation to the next-of-kin : — Held : 
a freehold house belonging to testator passed under 
the residuary gift to the trustees. 

(2) Testator had at his death two sums of 
money at his bankers’, one on a drawing account, 
the other on deposit, for which no notice of with- 
drawal was necessary ; & he was also entitled to 
proportionate parts of two pensions, be of interest 
on mtges., be of dividends on shares & stocks : — 
Held: a gift of his “ready money” passed the 
two sums upon drawing be deposit account, but 
not the pensions, interest or dividends. — Stein v. 
Ritherdon (1808), 37 L. J. Ch. 309 ; 19 L. T. 
184 ; 10 W. R. 477. 

Annotation : — As to (2) Consd. Hopkins v. Abbott (1875), 

L. It. 19 Eq. 222. 

5435. Residue of term.] — Tenant by demise 
tb him be his heirs for lives devised as follows (after 
legacies of money be furniture) : “ I give, bequeath, 
be devise to my wife A. all my money, securities 
for money, goods, chattels, be estate be effects of 
what nature or kind soever, be wheresoever the 
same may be at the time of my death,” be I 
appoint my said wife extrix. The heir-at-law was 
not mentioned in any part of the will : — Held : 
by the word “ estate ” the residue of the term 
passed to the widow. — Doe d. Evans v. Evans 
(1839), 9 Ad. be El. 719 ; 1 Per. be Dav. 472 ; 2 
Will. Woll. be H. 128 ; 8 L. J. Q. B. 212 ; 112 E. R. 
1384. 

Annotations : — Consd. Sanderson v. Dobson (1847), 1 Exoh. 

141 ; O’Toole v. Browne (1854), 3 E. & B. 572. Reid. 

Parker v. Marchant (1842), 1 Y. He C. Ch. Cas. 290 ; Doe d. 

Evans r. Walker (1850), 15 Q. B. 28 ; Hamilton v. Buck* 

master (1866), 15 L. T. 177. 

5436 . Whether copyhold included.] — 

Testator gave to his exors. “ all his goods, estates, 
bonds, debts, to be sold,” etc. The word 
“ estates ” will pass a copyhold which was sur- 
rendered to the use of the will. — Jongsma v, 
Jongsma (1787), 1 Cox, Eq. Cas. 362; 29 E. R. 
1204. 

Annotati on : — Apld. Doe d. Evans r. Evans (1839), 9 Ad. & 

El. 719. 

5437. .] — Construction of a residuary 

devise, as including under the general words 
“ estate be effects ” a copyhold, not surrendered, 
in favour of a younger son, subject to debts, the 
will reciting, that the eldest son was provided for ; 
be no freehold estate. — Pennington v. Pennington 
(1813), 1 Yes. be B. 406 ; 35 E. R. 158. 

5438 . .] — Quennell v . Turner, No. 

5279, ante [ 

5139. -.] — A. will, made after the Wills 

Act, 1837 (c. 26), whereby testator gave, devised 
be bequeathed all his estate be effects whatsoever 
& wheresoever, be of what nature or kind soever, 
to A., to be paid, assigned or transferred to him 
on his attaining twenty-one : — Held : to pass real 
estate (copyhold of inheritance) subsequently 
acquired, notwithstanding a direction in the will 
that in the meantime the exors. should apply the 
interest, dividends be proceeds of such estate be 
effects, or so much thereof, or so much of the 
principal thereof, as they should think necessary 
in the maintenance, education & putting forth 
of A. in the world, be should invest the said estate 
be effects on real or personal security at their dis- 
cretion. 

The directions applicable only to personal estate 
may, in such a case, be construed as referring not 
to the whole subject-matter of the gilt, but to such 
portions of the estate as may consist of personalty 
to which such directions may bo fitly applied. — 
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Sect. 15. — Descriptions of property : Sub-sect. 14, 

F. ( b h cfc G. (a) efr (b). ] 

Stokes v. Salomons (1851), 9 Haro, 75 ; 20 

L. J. Ch. 343 ; 17 L. T. O. S. 209 ; 15 Jur. 483 ; 
08 E. R. 421. 

Annotation : — Distd. Ooard r. Ilolderncss (1855), 20 Beav. 
147. 

5440 . .] — B. died intestate in Dec. 

1809, possessed of copyholds held of the manor of 
Taunton Dene, whicli by the custom of that manor 
devolved upon his widow, lie left surviving him, 
besides his widow, his son P., A two daughters of 
whom one was pltf., Mrs. H. The widow died on 
Jan. 7, 1870, having by her will devised to her 
two daughters “ the share of her late husband’s 
estate ” that she took or was entitled to on his 
decease, to be divided between them share A share 
alike. She also gave them pecuniary legacies, 
A declared that she made this provision for them 
in lieu of the freehold A copyhold lands which 
descended to her son on the intestacy of her hus- 
band ; A she appointed II., the husband of Mrs. 
II., to be her exor. On her death it was erroneously 
assumed that the Taunton Dene copyholds had, 
upon B.’s death devolved upon 1*. as his customary 
heir, A from that time the rents were collected by 
H. A applied to the maintenance of P. until he 
attained twenty-one, in 1878 when II. accounted 
to him A handed over the title-deeds. P. con- 
tinued in possession till his death in 1890, having 
devised all his real estate to defts. The facts as 
to the devolution of the copyholds on B.’s death 
having been discovered on Sept. 25, 1900, an action 
was brought by Mrs. H. A her husband in her 
declaration for a right that they were entitled 
to a moiety of the copyholds under the will of B.’s 
widow. Seville : on the construction of the will, 
the copyholds did not pass thereunder. — Hounsell 
v. Dunning, [1902] 1 Ch. 512 ; 71 L. J. Ch. 259 ; 
86 L. T. 

G. Funds , Stocks, Shares, Securities, etc. 

( a ) “ Funds." 

5441. “ Government stocks & funds Bond.] — 

Under a bequest of “ all debts due A owing to 
testator at the time of his death,’’ a bond con- 
ditioned for replacing a sum of stock sold by 
testator after the date of his will, A lent by him 
to the obligor, was held to pass ; the day stipulated 
for the re-investment being passed at the time of 
his death ; therefore not comprehended in the 
residuary devise enumerating, among other things, 

“ his government stocks A funds.” — Essington v. 
Vasiion (1817), 3 Mer. 434 ; 36 E. R. 167. 

5442 . East India stock.] — (1) East India 

stock will not pass under a bequest of money in 
the “ Government or Parliamentary stocks or 
funds, or foreign stocks or funds.” 

(2) A term of five hundred years was created 
in real estate, the trusts of the term being, at the 
request of B. to raise & x>ay 4° him by demise, 
sale, or mtge., or out of the rents, the sum of 
£1,500, A in the meantime, A until the whole of 
this sum should be raised upon trust, to pay to B. 
interest at 4 per cent. : — Held : the £1,500 thus 
charged upon the land passed under a specific gift 
in B.’s wiLl of “ all the moneys whatsoever due to 
me on mtge. ; & all debts owing to me on an 
account.” — Brown v. Brown (1858), 4 K. A J. 
704 ; 31 L. T, O. S. 297 ; 6 W. It. 013 ; 70 E. R. 
292. 

Annotation .-—Generally, Reid. Re Williams, Spencer v. 
BrighoiiBe (1886), 54 L. T. 831. 

5443 . “ English funds ” — East India stock or 
Exchequer bills.]— A bequest of “ property in the 
English funds ” will not pass India stock or 


Exchequer bills. — J ohnson v. Digby (1829), 8 
L. J. O. S. Ch. 38. 

5444. “ British funds ” — Government annuity.] 

— A direction to purchase an annuity in “ the 
British funds ” cannot be construed as a direction 
to purchase a government annuity. — Kerr v. 
Middlesex Hospital (1852), 2 Do G. M. A G. 576 ; 
22 L. J. Oh. 355 ; 20 L. T. O. S. 160 ; 17 Jur. 49 ; 
1 W. R. 93 ; 42 E. R. 996, L. 0. A L. JJ. 

A nnotations Reid. Nichols v. Hawkes (1853), 10 Haro, 
312 ; Pawson v. Pawson (1854), 23 L. J. Ch. 954 ; Lott r. 
Banclull. Lett r. Dormer (1855), 3 Sin. <Sr G. 83; Re 
Grove’s Trusts (1859), 38 L. T. O. S. 365 ; Boss v. Borer 
(1862), 2 John. & 11. 4 69 ; Re Taber, Arnold v. Rayons 
(1882), 51 L. J. Ch. 721 ; Re Stratheden He Campbell, 
Cow per v. Stratheden Campbell (1893), 37 Sol. Jo. 495. 

5445. “ Foreign stock or funds 99 — All foreign 
government securities.] — The words “ stock in the 
foreign funds,” upon the terms of a will : — Held : 
to comprise all foreign securities, for which the 
faith of the govt, of the foreign country was pledged. 
— Ellis v. Eden (1857), 23 Beav. 543 ; 26 L. J. Ch. 
533 ; 30 L. T. O. S. 60 ; 3 Jur. N. S. 950 ; 53 E. R. 
213. 

5446. East India stock.] — Brown v. 

Brown, No. 5442, ante. 

5447. Funded property 99 — Bank stock.] — 

Bequest of “ all the funded property in my name,” 
held to pass Irish Bank stock & Irish 3J per cents, 
belonging to testator, A standing in his name jointly 
with three others.- — Man GIN v. Mangin (1852), 
16 Beav. 300 ; 51 E. R. 795. 

5448. “ Funds 99 — Foreign government bonds 
guaranteed by this country.] — Testator directed all 
his property, except ready money or moneys in 
tho funds, to be converted into money, A the clear 
moneys arising from such conversion to be invested 
in the names of the exors., in 3 per cent. Consols 
or other Government securities in England ; — 
Held : Greek bonds, though guaranteed by this 
country, were not comprehended in the word 
” funds,” A they were a proper subject of con- 
version under the terms of the will. — B urnie v. 
Getting (1815), 2 Coll. 324 ; 6 L. T. O. ti. 97 ; 9 
Jur. 937 ; 63 E. R. 754. 

5449. Annuities.] — Testator directed his 

trustees to sell A convert into money all his pro- 
perty, except such portion as consisted of moneys 
in the public funds, A the proceeds thereof to joe 
invested in the public funds : — Held : the exception 
included long annuities. — Howard v. Kay (1858), 
27 L. J. Ch. 448 ; 6 W. R. 361. 

Annotations : — Apld. Wildny r. tfandys (1869). L. K. 7 hq. 
455. Reid. Porter r. Bttddeley (1877), 5 Ch. lb 542. 

5450. Government or Public funds.] — 

Testatrix possessed property in Consols, Reduced 
Annuities, A in Bank stock ; she made her own 
will, A siie left to her brother “ Everything I may 
be possessed of at my decease, for his life ; A 
should he marry, A have children of his own, to 
those children after ; but should he die a bachelor, 

1 leave the whole of my fortune now standing in 
the funds to E.” '.—Held : the Bank stock did not 
pass to E. upon the brother dying a bachelor. 

I think the words “ the funds ” must be taken to 
mean the same as the “ Government funds ” or 
“Public funds” (Lord Cran worth). — Hlingsby 
v. Grainger (1859), 7 II. L. Cas. 273 ; 28 L. J. Ch. 
016 ; 5 Jur. N. ti. 1111 ; 11 E. R. 109, II. L. ; 
affy. 8. C. sub now. Grainger v. Slingsby (1856), 
8 De G. M. A G. 385, L. JJ. 

A n natal urns Mentd. White r. Birch (1867), 36 L. J. Ch. 

174 ; Hardwick v. Hardwick (1873), L. It. 16 Eq. 108 ; 
Keogh v. Keogh (1874), 22 W. It. 508. 

6451. Bank stock.] — Slinosby v . 

Grainger, No. 5450, ante. 

6452. “ Any other funds ” — British funds.] — 

Montresor v . Montresor, No. 5031, ante. 
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(6) “ Stocks ” and “ Shares.” 

5453. “ Stock ” — Conversion of shares of statu- 
tory oompany.] — (1) Bequest of all testator’s G. W. 
R. shares, A all other the railway shares of which 
he might be possessed at the time of his decease, 
held to pass G. W. R. shares which lie had at the 
date of his will, A which were afterwards, by a 
resolution of the co. made under the authority of 
an Act of Parliament, converted into consolidated 
stock ; but held (2) not to pass consolidated stock 
in the same co. purchased by testator after the 
date of his will. — O akes v. Oakes (1852), 9 Hare, 
666 ; 68 E. R. 680. 

Annotations : — As to (1) Consd. He Lane, Luard v. Lano 
(1880), 14 Ch. D. 8.00. Apld. Re Slater, Slater v. Slater, 
11907 ] 1 Ch. 005. Retd. Re Tyler, Tyler v. Tyler (1891), 
65 L. T. 307 ; Re Herring, Murray v. Herring, [1908] 2 
Ch. 493. As to (2) Overd. Morrice v. Aylmer (1875), L. 11. 

7 H. L. 717. 

5454. Stock bought with proceeds of sale 

of leaseholds.] — Testator directed particular lease- 
hold property to be sold, A the produce to be 
invested in stock ; the interest & dividends to be 
paid to his wife for life. lie then directed the sale 
of other property to be invested in like manner, A 
the interest A dividends thereof, & also all such 
stock as should, at the time of his decease, bo 
standing in his name, to be paid to his wife for 
life ; A, at her decease, “ all interest A dividends ” 
wore to be accumulated A added to such stock, 
which stock, together with all accumulations, he 
gave to his nephew, J. There was no residuary 
bequest : — Held ; as between J . A the next of 
kin, the gift to ,T. carried the whole proceeds of the 
leasehold estates.- Re Cuktots’ Will Trusts 
( 1853), 22 L. J. Ch. 1015 ; 22 L. T. O. S. 329 ; 17 
Jur. 852. 

5455. — — Shares.] — Testator by clause 6 of his 
will gave all his real A personal estate to trustees 
upon trust for sale A conversion A to hold tlio net 
proceeds as to one moiety upon trust to invest A 
pay the income to his wife during widowhood, with 
a gift over, A as to the other moiety upon trust 
to invest A pay the income to his two daughters 
for life as tenants in common, with gifts over ; 
clause 9 empowered the trustees to postpone the 
sale A conversion of all or any part of the estate 
for so long as they thought tit ; A clause 11 
empowered the trustees to permit his personal 
estate invested at his decease upon “ any stocks, 
funds or securities whatsoever yielding incomo to 
continue in the same state of investment ” so long 
as they should think fit. 

Testator at liis death held shares in Canadian 
land cos. which were valuable A paid good divi- 
dends, but were of a wasting character A did not 
come within the investment clause in the will : — 
Held : on the evidence, the shares were “ stocks ” 
within the meaning of that word in clause 11.™- 
Re Inman , Inman r. Inman, [1915 j 1 Ch. 187 ; 84 
L. ,T. Ch. 309 ; 112 L. T. 240 ; 59 Sol. Jo. 101. 

5456. “ Shares 99 — Stock — Conversion under 
scheme of amalgamation.] — (1) Testatrix be- 
queathed all her shares in the Imperial Gas Light 
A Coke Co. After the date of her will all testatrix’s 
shares of the above description were, by a statutory 
scheme of amalgamation of the Imperial A other 
cos., converted into stock of the Gas Light A Coke 
Co.: — Held: a provision in the scheme, trans- 


ferring to the substituted stock the trusts & 
limitations affecting the old shares, “ so as to give 
effect to A not revoke any testamentary disxiosi- 
tion,” was effectual to prevent ademption. 

(2) After the amalgamation testatrix purchased 
other stock of the Gas Light A Coke Co. : — Held : 
these also passed by the bequest . — Re Loveman, 
Watson v. Watson (1879), 48 L. J. Ch. 565. 

5457. .] — A gift of “ all my shares 

in ” the A., B. A C. cos. was held to pass preferred 
ordinary stock into which the shares in the co. 
had been converted on a reconstruction of that co. 

A amalgamation with another co., but not a 
debenture bond which had been created by a 
reconstruction of the A. co., nor debenture stock of 
the C. co. similarly created on a reconstruction. — 
Re Humphreys, Wren v. Ward (1915), 114 L. T. 
230; 60 Sol. Jo. 105. 

5458. Debenture stock.] — A bequest of all 

testator’s “ shares ” in a public co. will not pass 
debenture stock . — Re Bodman, Bodman v. Bod- 
man, [1891] 3 Ch. 135 ; 61 L. .J. Ch. 31 ; 65 L. T. 
522 ; 40 W. R. 60. 

Annot/itions : — Consd. Re Wooding, Armstrong c. Wilkin, 

f 1 890] 2 Ch. 364. Refd. Sellar v. Bright (1904 ), 20 T. L. It. 

580. 

5459. .] — Testatrix bequeathed all her 

shares in two specified railway cos. She never 
had any shares in either co., but at the date of her 
will she held debenture stock of each co., which 
she continued to hold at the time of her death : — 
Held : the debenture stock passed under the 
bequest. — Re Weeding, Armstrong v. Wilkin, 
[1896 J 2 Cli. 364 ; 65 L. J. Ch. 743 ; 74 L. T. 651 ; 
44 W. R. 556 ; 40 Sol. Jo. 565. 

Annotations : — Distd. Re Connolly, Walton i\ Connolly 

(1914), 110 L. T. 088. Refd. lie Glussington, Glassington 

i*. Fo lie It, 11900] 2 Ch. 305. 

5460. .] — J. bequeathed (a) his shares 

in J. W. A T. Connolly (S. Africa), Ltd., to various 
legatees ; (5) to his trustees his investments in 

the Associated Omnibus co., consisting of 
preference shares A ordinary shares ; A (c) his 
investments in Barclay Perkins, Ltd., consisting 
of £500 debentures A £500 ordinary shares. 

Testator held £500 ordinary shares in J. W. A 
T. Connolly (S. Africa), Ltd., as trustee, A a 
debenture for £2,000. He held £500 in debentures 
A £500 in ordinary shares in the Associated 
Omnibus Co., Ltd., A he also held £200 mtge. 
debenture stock A 20 preference shares in Barclay, 
Perkins A Co., Ltd. : — Held : (1) testator intended 
to deal with shares A not the debenture, A the 
debenture did not pass to the specific legatees ; 
(2) the bequests were sufficiently wide to include 
the debentures A debenture stock notwithstanding 
the appended inaccurate description . — Rc Con- 
nolly, Walton v. Connolly (1914), 110 L. T. 

5461. Stock created on reconstruction 
j of company.] — Re Humphreys, Wren v . Ward, 
i No. 5457, ante. 

5462 . Debenture bond — Bond created on 

reconstruction of company.] — Re Humphreys, 
Wren v. Ward, No. 5457, ante. 

5463. “ Railway shares ” — Railway stock.]— 

Oakes v. Oakes, No. 5453, ante. 

5464. .] — Bequest by will made in 

1857, of “ my shares in the Great Western Rail- 
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—G. (b). 

m. ** Stock ” — Shares allotted from 
accumulated profits,] — Wiggins v. 
Bcovil (1873), 15 N. B. R. (2 Pug.) 31. 

— GAN* 

n. — — Distribution of bonus shares.] 
— Re Fairs, Goddard v. Oveuend, 


11911] 1 I. R. 105. — IR. 

5458 i. “ Shares ” — Debenture stock.] 
— Dillon r. Auk ins (1885), 13 L. R. 
Ir. 557 ; 17 L. R. Ir. C3G.-—IR. 

o. Money due on judgments.] 

— Mercer r. Mercer (1860), 10 I. Ch. 
R. 505. — IR. 

p. M isdescription of com pang.] 


--Flood i\ Flood, [1902] 1 I. 11. 538. 

— IR. 

q. Interest as next of kin .] — 

Re Holmes, Villikrs v. Holmes, 
[1917] 1 I. It. 105.— IR. 

r. Alteration of value prior to 

death .) — Corley v. Corley (1912), 31 
N. Z. L. R. 887. — N.Z. 



704 


Wills. 


Sect . 15. — Descriptions of property : Svb-8ect. 14, 
O . (5), (c) Wj 

way.” At the date of the will testatrix had no 
shares, strictly speaking, in the Great Western, 
or any other ry. co. ; but she was possessed of Wilts 
Sc Somerset stock of the Great Western Kailway, & 
also of preference Sc other stock, which was 
increased by further purchases of stock in the same 
co. between the date of the will & her death : — 
Held : all the Great Western & Wilts & Somerset 
stock in the possession of testatrix at her death 
passed under the bequest. — Trinder v. Trinder 
(I860), L. It. 1 Eq. 695 ; 14 W. K. 557. 

Annotations : — Consd. Botharaley v. Sherson (1876), L. R. 
20 Eq. 304 ; Morrice v. Aylmer (1875), L. R. 7 H. L. 717. 
Refd. Re Nottage, Jones v. Palmer (1895), 12 R. 571 ; 
lie Slater, Slater v. Slater, [1906] 2 Ch. 480. 

5465. .] — The words “ shares in a 

railway ” co. used in a will, are sufficient to pass 
“ stock ” in a railway co. Testator bequeathed 
to his wife, besides other property, “ leasehold 
estates Sc all such stocks in the public funds, or 
shares in any railway of which I may die possessed,” 
& moneys Sc securities, for her life, then to his 
children if he should have any, & on her death 
& failure of issue he gave “ the same leasehold 
estates, stocks, shares, moneys, & securities ” 
unto his brother T. absolutely. The residue, 
consisting of carriages, furniture, moneys at his 
bankers, Sc rents then due to him, he gave to his 
wife absolutely, & made her his extrix. ; he died 
possessed of stock in the funds, of stock in a rail- 
way, Sc of shares in the same railway, not fully 
paid up, <fe not converted into stock Held : the 
w r ords “ shares in any railway ” passed testator’s 
stock in that rail wav. — Morrice v. Aylmer 
(1875), L. K. 7 H. L. 717 ; 45 L. J. Ch. 614 ; 34 
L. T. 218 ; 24 W. K. 587, H. I,. 

Annotations: — Consd. Tie ITcrriiig. Murray r. Herrin*?, 
[1908] 2 Ch. 493. Refd. Bothamley t\ Shcrson (1875), 
L. It. 20 Eq. 304 ; Re Bennett, Ex p. Kirk (1877), 5 Ch. I). 
800 ; Morgan v. Thomas (1877), 25 YV. R. 750 ; lie Gray, 
Dresser v. Gray (1887), 30 Ch. D. 205 ; Re Bodman, 
Bodman v. Bodman, [1891] 3 Ch. 135 ; Re Tyler, Tyler v. 
Tyler (1891), 05 L. T. 307 ; Re Slater, Slater v. Slater 
(1907), 70 L. J. Ch. 472 ; lie Homo 6c Foreign Investment 
& Agency Co., [1912] 1 Ch. 72. 

5466. East Indian annuities — Conversion of 

East Indian railway shares .] — He Knaggs, Knaggs 
v. Knaggs (1905), 49 Sol. Jo. 311. 

5467. “ Four per cent, trust stock "■ — Includes 
three per cent. Consols converted by direction.] — 
Testator directs the produce of his real estate to be 
invested by his exors. in their own names in 4 per 
cent. Consols. He then directs them to transfer 
the 4 per cent. Consols Sc 3 per cent. Consols, then 
standing in his name, to the account in their own 
names, Sc afterwards disposes of “ the 4 per cent, 
trust stock.” This disposition, under the special 
provisions of the will, includes the 3 per cent. 
Consols w T hich were standing in his name at the 
making of the w ill.— Jaques v. Johnson (1833), 
2 My. A Iv. G4 ; 39 E. K. 808. 

5468. “ Stock in public funds "• — Bank stock.] — 
A bequest of stock in the public funds will not of 
itself pass bank stock. 

The bulk of testator’s property being at the time 
of making his will in Bank stock, he devises Sc 
bequeaths all his freehold Sc leasehold messuages, 
tenements, etc., Sc all his ready money, & securities 
for money, stocks in the j)ublic funds, goods, 
chattels, & effects, Sc all other his real Sc personal 
estate Sc effects, to trustees, upon trust to pay 


the rents, fines, Sc profits of his freehold Sc lease- 
hold estate, & the dividends, interest, & proceeds 
of his money in the funds, Sc other his personal 
estate, to his daughter for life, etc. For some 
yeai*s after testator’s death, the trustees con- 
tinued to pay to the daughter the annual produce 
of the Bank stock, leaseholds, etc., leaving 
testator’s property as they found it. On a bill 
being filed for that purpose, the Bank stock Sc the 
leasehold w T ere ordered to be sold, Sc the proceeds 
invested in 3 per cent. Consols, Sc the trustees to 
reserve out of the future dividends thereof, the 
difference between w T hat had actually been. Sc 
what would have been paid, if the conversion into 
3 per cent. Consols had been made on testator’s 
death. — Mills v. Mills (1835), 7 Sim. 501 ; 4 
L. J. Ch. 2GG ; 58 E. R. 929. 

Annotations : — Mcntd. Oakes v. Strachcy (1843), 13 Sim. 

411 ; Hinves v. Hinves (1844), 3 Hare, 009. 

5469. “ Share & Interest ” in insurance company 
— Interest in policy.] — Harington v. Moffat, No. 
4949, ante . 

5470. Bank stock & foreign securities — Three & 

a quarter per cents.] — Bequest of ” all my Bank 
stock Sc foreign securities as invested by Mr. A., 
stockbroker”: — Held: (1) to pass three Sc a 
quarter per cents., testator not having, at the date 
of his will or at his death, any other stock to 
answer this description ; (2) to pass foreign 

securities purchased after the date of the will by 
Mr. B. 

(3) Bequest of “ my property not in England, 
in the hands of my attorney abroad, Mr. W., 
consisting of 1C bonds,” etc. : — Held : to pass all 
property abroad.™ Drake r. Martin (185G), 23 
Beav. 89 ; 2G L. J. Ch. 78G ; 53 E. R. 35. 

5471. Capital stock or sum of Consols — Consols 
standing in Joint names of testator & wife.] — 
A bequest of “ the capital stock or sum of £800 
Consols ” w 7 ith other specific property docs not 
pass a sum of £800 Consols standing in the joint 
names of the testator Sc his wfife.- — Boole v. 
Odltng (1 8G2), 10 W. R, 591, L. J .1 . 

5472. “Share in mines 99 — Share In slate 
quarries.] — Testator, by codicil, bequeathed “ all 
shares in mines of w r hich he should die possessed ” 
to his wife absolutely. At the date of the codicil 
Sc of his death, besides certain mining shares 
acquired after the date of the codicil, testator 
possessed ten shares in a co. originally formed for 
slate, copper, Sc lead mining, but aftenvards 
reconstituted Sc limited to the w r orking of slate 
quarries. It being showm, however, that for some 
years prior to the date of the codicil the co.’s 
slate W'orks had been, to the knowledge of testator, 
Sc at the time of his death still were, carried on 
almost entirely by underground Sc mining opera- 
tions, Sc not by quarrying : — Held : as against 
residuary legatees, the shares passed under 
the specific bequest. — Cleveland (Dow'AGKR 
Duchess) v. Meyrick (1867), 37 L. J. Ch. 125 ; 
17 L. T. 238 ; 10 W. R. 104. 

Annotation Consd. Jones r. Cwmorthen Slate Co. (1879), 

4 Ex. D. 97. 

5473. “ Stocks, funds & securities for money 99 
— Share in banking & railway companies .] — Be 

Dutton, Herbert v. Harrison, No. 6024, post. 

5474. “ Stock in various companies 99 — Stock in 
public funds.] — Where testator made a specific 
bequest of “ all my stock standing in my name in 
various cos. together with all bonds, etc.” : — 


t. Rank shares — Shares subsequently 
mtbdindcd .) — Re M'Afee, Mack r. 
Quirky, [1909] 1 I. II. 124.— IR. 

a. Stock of the Bank of Scotland .] 
— An assignation of £1,200 sterling of 


the stock of the Bank of Scotland, held 
to mean £1,200 of stock, & not £1,200 
of money payable out of it. — Eraser 
v. M* Donald (1821), 1 Sh. (Ct. of Sees.) 
223.— SCOT. 


b. Legacy of money to remain in 
Government stock.) — Dewar v. Kirk- 
Session of Torrybukn (1804), 2 
Macph. (Ct. of Sobs.) 910 ; 30 Sc. Jur. 

450 — SCOT. 
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Held : sums in Consols, & in New 3 per cent. 
Annuities, a thirty years’ annuity, also sums of 
Now Zealand 4 per cent, stock, of Victoria, 1883 
4 per cent, stock, of New South Wales, 4 per cent, 
stock, of Metropolitan Board of Works stock, of 
Nottingham Corpn., stocks Sc dividends passed 
under the bequest . — Re Parrott, Parrott v . 
Parrott (1885), 53 L. T. 12. 

5475. “ Government stock or securities 99 — 
Indian or colonial securities.] — In a bequest the 
words “ Government stocks or securities ” do not 
include Indian or Colonial securities . — Re Hamil- 
ton, Bazeley v. Royal National Hospital for 
Consumption (President Sc Governors) (1890), 
0 T. L. R. 173, C. A. 

5476. “ Consolidated stock ” — Consolidated pre- 
ference stock .] — Re Brady, Wylie v. Ratcliff 
( 1919), 147 L. T. Jo. 235. 

(c) “ Debentures ” and “ Debenture Stock” 

5477. “ Bonds & debentures 99 — Shares in rail- 
way company.] — Testator by his will, dated 
Sept. 25, 1860, made a bequest of “ all his Lake 
Erie bonds Sc debentures ” Sc other property, to 
certain persons, “ according to the nature Sc 
qualities thereof respectively.” At this date he 
was possessed of some bonds of a co. called “ The 
New York Sc Erie Railroad co.” but an exchange 
was then being carried out by the holders of the 
bonds of this co. for shares to a like amount in a 
new co. to be called “ The Erie Railway co.” & a 
contract for such transfer had been signed m 
Oct. 1859. It did not appear that testator knew 
of the negotiations or contract at the date of his 
will ; but lie became acquainted with them on or 
before July 20, 1861. On Oct. 5, 1861, testator 
made a codicil, which did not refer in any way to 
the above bequest, A on Nov. 27, 1861, he died : — 
Held : the shares of the Erie Railway co., of which 
testator was possessed at the time of his decease, 
passed under the specific devise of testator’s 
“ Lake Erie bonds & debentures.” — Re Pilking- 
ton’s Trusts (1865), 6 New Rep. 246 ; 13 L. T. 35. 

Annotation : — Reid. Jenkins v. Jones (I860), L. II. 2 Eq. 

a 2 3. 

5478. “ Debentures 99 — Debenture stock.] — 

Testator bequeathed to a legatee ” all my 
debentures in the 8. P. B. Railway co.” At the 
date of his w T ill testator was possessed of ten 5 per 
cent, debentures of £100 each in the 8. P. B. Rail- 
way co. Shortly before his death the debentures 
fell due, Sc he accepted in lieu of payment £930 
54 per cent, perpetual debenture stock in the same 
co. : — Held : the debenture stock did not pass by 
the above bequest . — Re Lane, Iatard v. Lane 
(1880), 14 Oh. D. 856 ; 49 L. J. Ch. 768 ; 43 L. T. 
87 ; 28 W. R. 764. 

A nnotations Consd. He Gray, Dresser v. Gray (1887), 36 

Ch. D. 205 ; He Herring, Murray v. Herring, [1908] 2 Ch. 

493. Reid. He Tyler, Tyler r. Tyler (1891), 65 L. T. 367 ; 

He Slater, Slater v. Slater, [1907) 1 Ch. 665. 

5479 . .] — Testator by his will, dated in 

1904, bequeathed “ all my debentures Sc preferred 
Sc deferred stock in the Municipal Trust co., 
Ltd. Testator was the chairman of the co., <fe 
at the date of his will Sc at the time of his death 
in 1906 he possessed, in addition to debentures 
Sc preferred & deferred stock, a considerable 
amount of debenture stock : — Held : the debenture 
stock passed under tho bequest . — Re Herring, 
Murray v. Herring, [1908] 2 Ch. 493 ; 77 L. J. 
Ch. 665 ; 99 L. T. 144 ; 24 T. L. R. 747. 


5480. 44 Debenture stock or shares 99 — Deben- 
tures.] — Testator gave to each of his two nephews 
“ £500 debenture stock or shares of the S. co.,” 
to each of his three cousins “ 350 ordinary shares in 
the S. Co.,” to J. “ 250 fully-paid shares in the co.,” 
Sc to C. “ 50 shares in the co.” He then gave “ the 
pecuniary legacies following,” giving a list of them. 
He then bequeathed to his trustees, “ £5,000 
debenture stock or shares of the S. co., 350 
ordinary shares in the same co., £1,500 debenture 
stock or shares in the B. co., & 35 shares in the D. 
Sc H. Railway co., upon trust to continue same in 
their present state of investment,” or to sell them 
Sc invest the proceeds, Sc to stand possessed of the 
stocks & shares & the proceeds of sale Sc the 
investments representing same upon the trusts 
therein mentioned. He gave his residuary estate 
to his trustees upon trust to convert it into money 
<fc pay his funeral Sc testamentary expenses & 
debts, Sc “ pay or provide for the payment of 
the pecuniary legacies & sums hereinbefore 
bequeathed.” He declared that his trustees 
might postpone the conversion of his debentures 
or shares in the S. co., or any other part of his 
personal estate, so long as they thought fit. 
Testator had debentures Sc ordinary shares in the 
S. co. Sc debentures in the B. co. There was not in 
either co. any debenture stock, nor any shares 
other than ordinary shares : — Held : by “ de- 
benture stock or shares ” testator intended to 
describe something different from ordinary shares, 
but as to the proper designation of which he was 
in doubt, & must be taken to have meant 
debentures. — Re Nottage, Jones v . Palmer 
(No. 2), [1895] 2 Ch. 657 ; 64 L. J. Ch. 695 ; 44 
W. R. 22 ; 12 R. 571 ; sub nom . Re Nottage, 
Nottage v. Palmer (No. 1), 73 L. T. 265, C. A. 

Annotation: — Refd. He Weeding, Armstrong r. Wilkin, 
11896] 2 Ch. 364. 

(d) “ Securities .” 

5481. Investments — Stock.] — Stock included in 
a will under the word “ securities,” legacies being 
charged, for which the securities properly so called 
were not sufficient. — Dicks v. Lambert (1799), 
4 Ves. 725 ; 31 E. R. 375. 

Annotations : — Reid. He Rayner, Rayner v. Rayner, [1904] 1 
Ch. 176. Mentd. He Glukman, A.*G. v. JeXTerys, [1907] 
1 Ch. 171. 

5482. .] — Re Johnson, Greenwood 

v. Greenwood Sc Robinson, No. 5508, post. 

5483 . Shares.] — M. by will gave to a 

charity ‘‘ all the securities in my name now held, 
or which may hereafter be held for me by Lloyd’s 
Bank, of 54 St. James’ s-street, London, S.W.” 
M. was living in India at the time of his death, Sc 
tlie bank then held on his behalf, besides a number 
of bonds & debentures Sc certificates of debenture 
stock, the certificates for 200 ordinary shares of the 
Globe Telegraph Trust Co. Testator was also 
entitled to £3,000 India 3 per cent. Stock, & had 
given the bank a power of attorney to receive the 
dividends thereon. Sc to sell the stock. The bank 
did not hold any certificate or document of title 
relating to the stock : — Held : the Globe shares 
were not securities Sc the India stock was not in 
any sense held by the bank, Sc therefore neither of 
these passed under the bequest. — Re Maitland, 
Chitty v . Maitland (1896), 74 L. T. 274. 

Annotation Folld. He Hutchinson, Crispin r. Hadden 
(1919), 88 L. J. Ch. 352. 

5484. Railway stocks & shares.] — Testator 


PART XVI. SECT. 15, SUB-SECT. 14.— 

G. (o). 

c. ** Debentures ” — Whether includes 
general policies of insurance. J — Phil- 
lips v. Eastwood (1835), L. & G. 

J. — VOL. XLIV. 


temp. Sugd. 270, 291. — IR. 

PART XVI. SECT. 15, SUB-SECT. 14.— 

G. (d). 

5483 i. Investments — Shares. ] — He 


Mort, Perpetual Trustee Co., Ltd. 
v. Bisdee (1904), 4 S. R. N. S. W. 760 ; 
21 N. S. W. W. N. 259.— AUS. 

5483 ii. .] — He J. H. (1911), 

25 0. L. R. 132.— CAN. 
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Sect. 15. — Descriptions of property: Sub -sect. 14, 
O. (d) & (el) 

gave all his property, real A personal to trustees 
upon trust for conversion, A continued : “I 
declare that, all moneys liable to be invested 
under this my will may be invested in such 
securities as my trustees in their absolute discre- 
tion shall think fit. A I authorise my trustees to 
continue or leave any moneys invested at my 
death in or upon the same securities : — Held : 
testator had not used the word “ securities ” in 
its strict & primary sense of “ money secured on 
property,” but in its popular sense, so as to include 
railway stocks A shares. — lie Rayner, Rayner v. 
Rayner, [1904] 1 Oh. 176 ; 73 L. J. Ch. Ill ; 89 
L. T. 681 ; 52 W. R. 273 ; 48 Sol. Jo. 178, C. A. 

Annotetions ;-Anld. lie Gent & Eason’s Contract, [1905] 1 
Ch. 386 1 ; Re Hutchinson, Crispin v. Hadden (1919), 88 
Ji. J. Ch. 352. Reid, lie Johnson, Greenwood v. Green - 
Robinson (1903), 89 L. T. 520 ; Singer v. Williams. 
(1921 ] 1 -A . C-. 41 ; lie Neville. Neville v. First Garden 
City, [1925J 1 Ch. 44. Mentd. Wilmott v. London Road 
Car Co. (1910). 103 L. T. 417. 

5486. .] — Testator, who died in 1895, by his 

will devised A bequeathed his real estate A the 
residue of his personal estate upon trusts for his 
wife A children ; A testator, after giving his 
trustees a discretionary power of sale over his real 
estate, authorised them to invest any trust 
moneys in their hands “ in the purchase or upon 
mtge. of freehold or leasehold properties in Eng- 
land . . . or in or upon the preferential stocks ” of 
certain railway cos., “ or in any other investment 
in or upon which t rust ees are authorised by law to 
invest trust funds, with full power to vary A 
transpose such securities for others of the descrip- 
tion hereinbefore authorised.” The will contained 
no express trust or power for reconversion of 
purchased real estate. In 1896 the trustees out 
of trust moneys in their hands purchased real 
estate, A in 1903 contracted to resell the same. 
The purchaser objected that the trustees had not 
power under the will to resell the purchased real 
estate '.-—-Held : testator had used the word 
” securities ” in its wider sense as a synonym for 
4 ‘ investments ” ; A the power to transpose A 
vary “ securities,” so read, enabled the trustees 
to resell the purchased real estate & to give a good 
discharge for the purchase-money . — lie Gent & 
Eason ’ 8 Contract, [1905 1 1 Ch. 386 ; 74 L. J. Ch. 
333 ; 92 L. T. 356 ; 53 W. R. 330. 

Annotations:— Consd. Tie Hutchinson, Crispin v. Hadden 
(1919), 88 L. .J. Ch. 352. Reid. lie Wragg, Wragg r. 
Palmer. [1919] 2 Ch. 58; Singer r. Williams. [1921] 1 
A. C. 11. 


6486. ~.| — Testatrix drew up her will her- 
self, A it was as follows: “To my brother A 
sisters in equal shares I give A bequeath three 
parts of all I possess in money A securities trusting 
to them to provide for R. A other poor in whom I 
have been interested. The remaining quarter of 
my estate in money A securities to be given to 
charities including some for poor of C.” '.-—Held : 
there was sufficient indication, bearing in mind 
that this was a home-made will, that testatrix did 
not attach the strict primary meaning of securities 
for money, which would not embrace stocks A 
shares other than debenture stock, to the word 
“ securities,” but used it in the popular sense, A 
consequently all investments would pass under 
the gift . — He Scorer, Burtt v. Harrison (1924), 
94 L. J. Ch. 196 ; 132 L. T. 529. 

5487. Promissory note.] — In proper interpreta- 
tion, a x>romissory note is not a “ security.” — 
Stiler v. Guy (1832), 4 Y. A C. Ex. 571 ; 160 E. R. 


1137 ; subsequent proceedings , sub nom. Styles v. 
Guy (1849), 1 Mac. A G. 422, L. C. 

Annotation • — Mentd. West r. Jones (1851), 1 Sim. N. S. 
205. 

5488. .] — Re Beavan, Beavan v. Beavan, 

No. 5502, post. 

5489. Debt due to testator — Unpaid legacy.] — 

An unpaid legacy bequeathed to testatrix held not 
to pass under her will by the words “ moneys A 
securities for money.” — Re Mason’s Will (1865), 
34 Beav. 494 ; 6 New Rep. 193 ; 34 L. J. Ch. 803 ; 
11 Jur. N. S. 835 ; 13 W. R. 799 ; 55 E. R. 726. 
Annotation : — Held. Tie Callow (1889), 5 T. L. R. 705. 

5490. Money in post office savings bank.] — Re 
Saxry, Saxby v. Kiddell, [1890] W. N. 171. 

5491 . “ Real securities M — Turnpike road bonds.] 
— By a gift of all “ my real securities,” turnpike 
road bonds will pass. — Robinson v. Robinson 
(1851), 1 De G. M. & G. 247 ; 21 L. J. Ch. Ill ; 18 
L. T. O. S. 293 : 1 6 Jur. 255 ; 42 E. R, 547, L. JJ. 

Annotations : — Reid. Cavendish v. Cavendish (1885), 30 
Ch. D. 227 ; Re Christmas, Martin v. Lacon (1885), 30 
Cli. D. 54 4 ; lie Hotehkys, Freko v. Calmady (1880), 34 
W. K. 569. Mentd. Morgan v. Morgan (1851), 14 Beav. 
72; Knott v. Cott.ee (1,852), 10 Beav. 77 ; Aspland v. 
Watte (1855), 20 Beav. 471 ; Morthnore v. Mortirnoro 
(1859), 4 De G. J. 472 ; Bradley v. Cartwright (1807), 
Ij. R. 2 C. P. 511 ; Fisher v. Gilpin (1869), 38 L. J. Cli. 
230 ; De Cordova v. Do Cordova (1879), 4 App. Cas. 092 ; 
lie Massingberd's Settlmt., lie Clark’s Settlmt., Clark v. 
Trelawuy (1889), 59 L. J. Ch. 107 : lie Campbell, Camp- 
bell v. Campbell, [1893] 3 Ch. 408 ; Macllquham v. 
Taylor, [1895] 1 Ch. 53 ; Re Godwin’s Settlmt., Godwin 
v. Godwin (1918), 87 L. J. Ch. 045. 

5492. Mortgages of turnpike road tolls & 

toll-houses.] — Specific bequest of all moneys, stocks, 
funds, shares, A other securit ies, “ except mtges. on 
real A leasehold security ” : — Held : mtges. of 
turnpike road tolls, A mtges. of turnpike road tolls 
A toll-houses, were not mtges. on real security, A 
did not come within the exception in the bequest. — 
Cavendish v. Cavendibh (1885), 30 Cli. I). 227 ; 
55 L. J. Ch. 144 ; 53 L. T. 652, C. A. 

5493. Reversionary Interest In mortgage 

debt.] — F. was at the time of his death entitled to 
an estate in fee simple, subject to a mtge. debt 
which was vested in trustees upon trust for F.’s 
wife during her life, A after her death for F. 
absolutely : — Held : such reversionary interest 
passed under F.’s will by a bequest of “ sums of 
money upon real securities which he should die 
possessed of or in anywise entitled to,” A did not 
fall into the residuary bequest. — Wilkes v. Collin 
(1869). L,. R. 8 Eq. 338 ; 17 W. R. 879. 

5494. “ Securities held by bank "■ — Certificate of 
stock not held by bank .] — Re Maitland, Chitty 
v. Maitland, No. 5483, ante. 

5495. ** Securities standing in my name 

Bonds to bearer.] — Testatrix specifically be- 

queathed all the “ stocks, shares, debentures, 
debenture stock A all other securities which shall 
be standing in my name at my decease.” At her 
decease testatrix was possessed of foreign govt, 
bonds to bearer which, together with certain 
stock certificates were kept by her bankers in an 
envelope marked outside with her name A also 
with a reference to the page of a safe custody 
register kept by the bankers on which the securi- 
ties were entered under the heading of her name : 
— Held : the bonds to bearer were not included in 
the specific bequest. — Re Mayne, Stoneham v. 
Woods, [1914] 2 Ch. 115 ; 83 L. J. Ch. 815 ; 58 
Sol. Jo. 579. 

5496. “ Shares A securities ” — Stock receipts A 
inscription receipts.] — A bequest of “ all money 
shares A securities at my bankers ” does not pass 


d. “ Foreign bonds dfr other securi- 
ties.^]- -A bequest of " foreign bonds & 
other securities *’ : — Held : to pass 


foreign securities only, notwithstanding 
that testator had a very large personal 
estate vested in the British funds. — 


Ferguson v. Ogilby (1842), 2 Dr. 
War. 548.— IR. 
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stocks of which only stock receipts & inscription 
receipts are among the papers at the bank, because 
such receipts are no evidence of title. & are value- 
less, except for purposes of identification. — Re 
Hay Drummond, Halsey v. Pechell (1922), 128 
L. T. 021 ; 39 T. L. R. 144 ; 07 Sol. Jo. 247. 

(e) “ Securities for 

5497. Bank notes.] — Southcot v. Watson, No. 
5983, post . 

5498. Sum secured by bond — Scottish heritable 
bond.] — Heritable bonds, together with English 
securities, were given on a loan of money, to a 
domiciled Englishman : — Held : a will, disposing 
of the money due on such securities, was effectual ; 
& the heir-at-law of testator had no claim in respect 
of the heritable bonds. — Buccleuch (Duchess) v. 
IIoare (1819), 4 Madd. 407 ; 50 E. R. 777. 

Annotations Distd. Ruflield v. Ehves (1823), 1 Sim. & St. 
239. Apld. Oust v. Gorins? (1854), 18 Beav. 383. Consd. 
Lamb v. Lamb (1857), 29 L. T. O. S. 372. Refd. Jerninu* 
ham v. Herbert (1828), 4 Hubs. 388 ; Allen v. Anderson 
(1840), 5 Hare, 103. 

5499. Where collateral security.] — 

A. & B. were both domiciled in England. A. lent 

B. money on an English bond, payable to him <fc 
his exors. Afterwards B. gave A. a heritable bond, 
charging lands in Scotland, as an additional 
security, & made payable to him & his heirs at a 
different time & with a different rate of interest. 
On the death of A.: — Held: the English bond 
was the primary security, it did not merge in the 
Scotch heritable bond, & the debt passed under A.’s 
will, executed according to the English but not 
according to the Scotch solemnities, under the 
general term “ securities for money.” — Oust v. 
Goring (1854), 18 Beav. 383 ; 24 L. J. Oh. 308 ; 
23 L. T. O. S. 388 ; 18 Jur. 884 ; 2 W. R. 370 ; 
52 E. R. 151. 

Annotation : — Consd. Lamb r. Lamb (1857), 5 W. K. 720. 

5500. investments — Stock in public funds.] — 

The words “ securities for money,” in a will, pass 
stock in the funds, unless the force of the expression 
is controlled by the context. 

Qu . ; whether Bank stock will pass by the same 
words. — Bescoby v. Pack (1823), 1 Sim. & St. 
500 ; 2L. J. O. S. Ch. 17 ; 57 E. R. 198. 

Annotation : — Folld. Re Hoavan, Beavan r. Beavan (1885), 
53 L. T. 245. 

5501. .] — Where the words “ Securities 

for Money ” will pass stock in the public funds, 
must depend upon the context of the will. — 
BucivMAN v. Ives (1837), 0 L. J. Oh. 197 ; sub nom. 
Rickman v. Ives, 1 Jur. 234. 

5502. .] — Testator, who died in 1878, 

bequeathed all his “ moneys due on mortgage, 
securities for money, & ready money,” to trustees 
upon trust for his children. Part of testator’s 
property consisted of the following : consols, 
proportion of dividend on such Consols to the date 
of testator’s death, promissory notes, & railway 
debenture stocks. The question was, whether such 
property passed under the specific gift : — Held : 
the consols & promissory notes were “ securities 
for money ” within the meaning of the gift, <fc 
so also the railway debenture stocks. — Re Beavan, 
Beavan v. Beavan (1885), 53 L. T. 245. 

Annotations: — Reid. He Rajmer, Rayner v. Hayner. [1904] 
1 Ch. 176 ; He Hutchinson, Crispin v. Hadden (1919), 88 
L. J. Ch. 352. 

5503. Bank stock.] — Bescoby v. Pack, No. 

5500, ante . 


5504. -.] — Ogle v. Knipe, No. 5506, 

post. 

5505. Shares in insurance company.] — 

Turner v. Turner, No. 5880, post . 

5506. Canal shares.] — (1) Under a bequest 

of “ all my money & securities for money of every 
description,” bank stock & canal shares do not 
pass. 

(2) Subject to a legacy of £3,000 to D. upon trust 
for C. & her children, B. was entitled to the 
residuary personal estate of testatrix A., & was 
appointed sole executrix. No specific appro- 
priation was made of the legacy, but by arrange- 
ment the interest was paid to C. during B.’s life. 
At B.’s death the estate of A. included (a) a sum 
which was advanced upon mtge. by D. in his own 
name, with B.’s approbation, out of moneys 
forming part of A.’s estate ; (6) a sum secured 
upon mtge. to A. in her own name, & remaining 
invested upon this security until after B.’s death : 
— Held : ( a ) did not pass under a bequest by B. 
of “all my money & securities for money,” but 
( b ) did. — Ogle v. Knipe (1869), L. R. 8 Eq. 434 ; 
38 L. J. Ch. 692 ; 20 L. T. 867 ; 17 W. R. 1090. 

Annotations Consd. He Rayner, Rayner v. Rayner, [1904] 
1 Ch. 176. Folld. He Hutchinson, Crispin v. Hadden 
(1919). 88 L. J. Ch. 352 ; He Taylor, Taylor v. Tweedle, 
[1922] 1 Ch. 569. Refd. He Pringle, Walker v. Stouart 
(1881), 45 L. T. 11 : lie Beavan, Beavan v. Beavan (1885), 
53 L. T. 245 ; He Maitland, Chitty v. Maitland (1890), 74 
L. T. 274. 

5507. Railway debenture stock.] — Re 

Beavan, Beavan v. Beavan, No. 5502, ante. 

5508. Securities “ standing Invested in my 

name.”] — Testatrix made a bequest of “ all 
securities for money standing invested in my 
name.” Her personal property comprised the 
following items : mtge. bonds, India stock, 
perpetual debenture stocks, perpetual preference 
stocks, & shares in a limited co. After testatrix’s 
death a list in her handwriting containing the 
above items & headed “ Securities ” was found : — 
Held : the words in question referred to the 
investments, generally which were standing in 
testatrix’s name at the time of her death, the word 
“ invested ” relating to the word “ money ” & 
therefore all the stocks & shares were included in 
the bequest . — Re Johnson, Greenwood v. Green- 
wood & Robinson (1903), 89 L. T. 520, C. A. 

Annotation: — Distd. He Hutchinson, Crispin v. Hadden 
(1919), 88 L. J. Ch. 352. 

5509. .] — Stocks & shares do not pass 

under a bequest of “ my money & securities for 
money ” — at any rate in a will made so long ago 
as 1880, in the absence of a context showing that 
the word “ securities ” was intended to be used in 
a wider sense than its primary meaning of money 
secured on property. — Re Hutchinson, Crispin 
v. Hadden (1919), 88 L. J. Ch. 352 ; 121 L. T. 
239. 

5510. Lien for unpaid purchase-money.] — 

Testator contracted to sell leasehold estates by 
separate contracts to two persons, subject to his 
producing the deeds, which were never found. 
By his will he gave his leasehold estates & the 
securities for money of which he might die 
possessed to trustees upon certain trusts. One 
purchaser, after the death of testator, waived the 
objection to the non production of the title deed 
& completed : — Held : the trustees took neither 
the leasehold, because it had ceased to belong to 
testat-or ; nor the purchase-money, because the 


PART XVI. SECT. 16, SUB-SECT. 14.— 

G. («). 

•. Money converted into land.] — He 
Mackenzie (1913), 5 O. W. N. 569 ; 30 
O. L. R. 173.— CAN. 


t. l.O.U. given for goods sold .] — 
Barry v. Harding (1844), 1 Jo. & Lat. 
475.— IR. 

g. Shares in public company.] — 
The context of a will must be clear to 


afford an Indication that testator has 
used the words “ securities for money/* 
which of themselves would not carry 
shares in public cos., in an extended 
sense. — M‘ Donnell v. Morrow (1889), 
23 L. R. Ir. 591.— IR. 


z z 2 
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lien of the testator for the unpaid purchase- 
money was not a security for money. — G oold v. 
Teague (1858), 82 L. T. O. S. 251 ; 5 Jur. N. S. 
116 ; 7 W. R. 84. 

Annotations : — Dbtd. & Difltd. Callow v. Callow (1889), 42 

Ch. D. 550. Reid. Lysaght v. Edwards (1870), 24 W. R. 

778. 

5511. .] — A bequest of “all securities for 

money ” will include money due to a testator in 
respect of which he had a vendor’s lien for unpaid 
purchase-money. — Callow v. Callow (1889), 42 
Ch. D. 550 ; 58 L. J. Ch. 698 ; 38 W. R. 104 ; 
sub nom. Re Callow, 5 T. L. R. 705. 

5512. Sum invested on mortgage — By prior 
testatrix.] — Ogle v. Knipe, No. 5500, ante . 

5513 . By trustees under will of prior tes- 

tatrix.] — Ogle v. Knipe, No. 5506, ante. 

5514. Banker’s deposit notes.] — Testatrix, hav- 
ing money placed with her bankers on deposit 
notes, being receipts for the money “ to account 
for on demand,” gave “ all bonds, promissory notes, 
Sc other securities for money in my hands at the 
time of my decease, & all moneys due thereon,” 
upon certain trusts : — Held : the bankers’ deposit 
notes were not included in this bequest, but passed 
under a residuary clause. — Hopkins v. Abbott 
(1875), L. B. 19 Eq. 222 ; 44 L. J. Ch. 316 ; 31 
L. T. 820 ; 23 W. R. 227. 

5515. Money secured on property.] — Rc 
TIutchinson, Crispin v. Hadden, No. 5509, ante. 

Legal estate in mortgaged land.] — See Mortgage, 
Vol. XXXV., pp. 389, 390, Nos. 1324-1333. 

if) “ Investments .” 

5516. Whether balance on deposit at bank 
included.] — Testatrix directed her trustees to pay 
the dividends arising from her personal estate 
invested at her decease in or upon any stocks, 
funds or securities whatsoever, yielding interest 
to certain persons mentioned in her will. 
Testatrix, at her death, left a balance in the hands 
of her banker, who was in the habit of allowing 
his customers interest upon the amount standing 
to their credit on a particular day in the year : — 
Held : this balance did not come within the terms 
used by testatrix, but was undisposed of by the 
will. — Archibald v. Hartley (1852), 21 L. J. Ch. 
399. 

5517. .] — Re Price, Price v. Newton, No. 

5831, 

5518. Foreign government bonds.] — Testator 
directed that “ all my personal property invested 
in government or other securities in bonds or shares 
of whatever nature or kind be held in the same or 
the like investments by Sc in the names of my 
trustees ” : — Held : Victoria, Russian, & Brazilian 
Government bonds, which passed by delivery & 
were lodged for safety with a bank, & also railway 
stocks, were investments within the meaning of the 
will. — Arnould v. Grinstead (1872), 21 W. R. 
155. 

5519. Railway stocks.] — Arnould v. Grin- 
stead, No. 5518, ante . 

( g ) Other Cases. 

5520. “ Annuities ” — Whether strict interpre- 
tation given.] — Testator, by his will dated Jan. 11, 
1877, gave his residuary estate to the exors. therein 
named upon trust out of the rents Sc profits thereof 
to pay to W. one annuity of £100 during his life 
Sc upon further trust to pay to his son one annuity 


or yearly sum of £150 during his life Sc to pay the 
residue of such rents Sc profits to his wife during 
her widowhood Sc “ on the cesser or falling in of 
any of the said annuities to stand possessed of the 
corpus of his trust estate sufficient to answer or 
provide for the payment of every such annuity so 
ceasing or falling in as aforesaid ” upon trust for 
such person or persons Sc for such purposes as his 
son should appoint Sc in default of such appoint- 
ment upon trust for the child or children of his 
son, Sc if there should be no children of his son upon 
trust for his three brothers equally. Testator died 
on Oct. 10, 1877, Sc his son died on Mar. 31, 1891, 
without having exercised his power of appoint- 
ment Sc without children. W. died on Oct. 27, 
1894. On a summons taken out in 1895 by the 
widow as the then sole exor. & trustee of the will 
to determine whether testator died intestate as 
to any Sc what part of his estate Ciiitty, J., held 
that testator did not die intestate as to any 
part of his estate. In 1925 the widow of testator 
died. This summons was then issued by some of 
the next of kin who had not been parties to the 
hearing of the summons before Ciiitty, J., again 
raising the question whether there was an intestacy, 
Sc Clauson, J., followed the decision of Ghitty, J., 
Sc the whole corpus necessary to provide the 
annuities of £100 Sc £150 Sc the amount payable 
to the wife during her widowhood passed under the 
trust to the three brothers equally. The next of 
kin represented on this summons appealed on the 
ground that an appeal was the first free opportunity 
that they had of putting their case unfettered by 
the decision of Ciiitty, J., before whom they 
were not represented : — Held : that the words 
“ any of the said annuities ” Sc “ every such 
annuity ” were apt to embrace all three of the 
annual payments whether they were of a sum 
certain or the uncertain amount dependent upon 
what the rents Sc profits of the balance of the corpus 
should yield to the wife. Sc the word “ annuity ” 
should not be given too rigid an interpretation. — 
Re Fitch’s Will Trusts, Public Trustee v. 
Nives (1928), 139 L. T. 556, C. A. 

5521. “Bonds & moneys” — Debenture stock.] 

— Testator whose domicil was English, while 
residing in Nicaragua made his will in the Spanish 
language, leaving to his wife for life three-fourths 
of the income derived from the “ bonds Sc moneys ” 
then deposited with a specified bank in London. 
Upon the death of his wife this same income was 
to be paid to his sister F., Sc the income of the 
other one-fourth was to be equally divided between 
F. & a brother. No exor. was appointed by 
testator, Sc there were no children of the marriage. 
Testator’s widow died on Nov. 15, 1918. On 
Apr. 27, 1920, letters of administration with the 
will annexed of testator’s estate were obtained by 
F. from the Probate Registry in England, Sc a 
translation of the will into English was registered 
with it. At the bank in London there were 
deposited fifteen securities consisting of bonds to 
bearer, debenture stocks Sc one sum of inscribed 
stock. Two of the certificates of debenture stock 
were not under seal. There was evidence that 
“ bonds ” was the correct translation of the Spanish 
word “ bonos ” used by testator : — Held : the 
absence of sufficient proof of any special local 
meaning of the Spanish word, the word “ bonds ” 
did not include the stocks the certificates of which 
were not under seal, Sc testator died intestate as 
to these two items of debenture stock as well as 
to the inscribed stock. — Re Manners, Manners v. 
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Manners, [1923] 1 Oh. 220 ; 92 L. J. Ch. 249 ; 128 
L. T. 664 ; 67 Sol. Jo. 262. 

5522. Inscribed stock.] — Re Manners, 

Manners v. Manners, No. 5621, ante. 

5523. “ Bonds or securities ” — Canal shares.] — 
Canal shares, will not pass under a bequest of pro- 
perty vested in ‘ ‘ bonds or securities. ’ ’ — Hudleston 
v. Gouudsbttry (1847), 10 Beav. 647 ; 9 L. T. 
O. S. 631 ; 11 Jur. 464 ; 60 E. R. 692. 

Annotation: — Reid. Herbert v. Harrison (1S69), 17 W. R. 

523. 

5524. 44 Dividends due at time of decease ” — 
Capitalised dividends.] — Testator bequeathed the 
dividends on his American bonds, “ which should 
be due to him at the time of his decease ” upon 
trust for payment thereout of certain arrears 
of allowances to his daughters. In testator’s 
lifetime the dividends on these bonds having 
fallen into arrear, part of the arrears were 
capitalised, A bonds issued for the amount, A 
delivered to the trustees of a separation deed 
executed by testator, though it did not appear that 
he was himself aware of the capitalisation : — Held : 
testator must be taken to have been aware of the 
capitalisation, A therefore the capitalised bonds 
did not pass as dividends due to him at the time 
of his death, but only the uncapitalised dividends 
passed. — Ricketts v. Marling (1870), 23 L. T. 
700. 

5525. “Dividends of money in the funds” — 
Dividends not received.] — Testator bequeathed all 
the dividends or interest of all liis money in the 
funds, A of all other his personal property, to A. 
for life. Testator was at his death entitled to some 
dividends on stock which had accrued due during 
his life, but had not been received by him : — Held : 
such dividends did not pass under the words 
“ dividends of money in the funds,” but formed 
part of his general personal estate. — S hore v. 
Weekly (1849), 3 De G. & 8m. 407 ; 18 L. ,T. Oh. 
403 ; 13 L. T. O. S. 403 ; 13 Jur. 1022 ; 04 E. It. 
505. 

5526. “ Mortgages ” — Lands mortgaged to tes- 
tator.] — A devise of “all my mtges.” conveys 
lands in fee mortgaged to testator, although open 
to the equity of redemption ; A the devisee may 
enter on non-pavment. — Crips v. Grysil (1020), 
Oro. Oar. 37 ; 79 E. K. 036. 

Annotations Distd. Gallicis v. Moss (1829), 9 B. & C. 207. 

Reid. Smith r. Milford (1091), 4 Mod. Hep. 131 ; Doo d. 

Guest r. Bennett (1851), (> Exch. 892. 

5527. “ Mortgage debt ” — Sum due on Irish 
judgment.] — Where a testator devised a mtge. 
debt of £10,000, .secured on estates of II. in 
Ireland, A it appeared that the mtge. debt was 
£6,781, only, but that II. also owed testator £771, 
on an Irish judgment : — Held : if the judgment 
were registered against the estates, under 13 A 14 
Viet. c. 29, ss. 5, 7, it was included in the bequest. — 
Puxley v . Puxley (1803), 1 New Rep. 509 ; 8 
L. T. 570. 

5528. “ Policies of insurance 99 — Shares in in- 
surance companies.] — Testator gave to his niece 
” £1,000 & all the policies of life insurance which 
I have effected in the Union & Law Life Insurance 
Offices, A the moneys payable in respect thereof ; 
A I direct the same to be paid to her ” in a specified 
manner. He then gave to his wife 44 the other 
policies of life insurance which I have effected in 
any other offices ” ; A the gift of his residuary 
personal estate to his wife contained, in its 
enumeration, “ shares in public cos.” Testat-or 
never had any “ policies ” effected on his life in 
the Union or Law Life Insurance Offices, but he 
had 14 shares ” in those offices A in other offices, 
as well as two policies on his life in one other 
insurance office. On a case stated between the 


niece A widow of testator : — Held : testator, 
imagining in error that he had policies in two 
offices, meant to give those policies. Where he 
meant to give shares he had so described them ; 
A as it could not be known what will testator 
would have made if he had not committed this 
error, the ct. held that the shares did not pass 
under the description of policies. — Waters v . 
Wood (1852), 5 De G. & Sm. 717 ; 22 L. J. Ch. 
206 ; 20 L. T. O. S. 76 ; 17 Jur. 33 ; 64 E. R. 
1313. 

5529. 44 Savings Bank deposits 99 — Stock in public 
funds.] — Re Windsor, Public Trustee v . 
Windsor, No. 5850, post. 

5530. 44 Settled funds ” — Sum payable under 
marriage settlement.] — Moysey v. Stuart, No. 
5779, post. 

5531. 44 War Bonds 99 — War stock.] — Re 

Balchin, Havenhand v. Perugia (1922), 38 
T. L. R. 868 ; 67 Sol. Jo. 12. 

5532. 44 War Loans 99 — Exchequer Bonds.] — 
Held : the expression 44 my War Loans ” in the 
will of testatrix included 5£ per cent. Exchequer 
Bonds issued under War Loan Act, 1919 . — Re 
Ionides, London County Westminster & 
Parr’s Bank, Ltd. v. Craies (1922), 38 T. L. R. 
269; 66 Sol. Jo. 315. 

H. Goods and Chattels. 

5533. 44 Goods 99 — Lease.] — If a man gives or 
grants omnia bona sua y leases for years, nor 
award, shall not pass, for they are chattels real. — 
Anon. (1550), Bro. N. C. 69 ; 73 E. R. 877. 

5534. .j — Portman v. Willis (1593), 

Cro. Eliz. 386 ; Moore, K. B. 352 ; 78 E. R. 632. 

5535. Plate.] —Turner v. Williams (1639), 

Toth. 70 ; 21 E. R. 126. 

5536. Cash.] — A. devises £1,200 to his wife, 

A gives her all the goods, chattels, plate, jewels, 
household stuff A stock belonging to his house at 
N. £400, which the testator had in ready money 
in the house, will not pass by these words. — 
Anon. (1689), Prec. Ch. 8 ; 24 E. R. 4. 

5537. .] — Devise of all my household 

goods, A other goods, plate, etc., to A., the residue 
of my personal estate to B. ; the ready money 
& bonds do not pass by the word “ goods,” for 
then the bequest of the residue would be void. — 
Woolcomb v. Woolcomb (1731), 3 P. Wms. 112 ; 
2 Eq. Gas. Abr. 326 ; 24 E. R. 990. 

5538. Bonds.] — Woolcomb v. Woolcomb, 

No. 5537, ante. 

5539. “ Worldly goods 99 — Lands not specifically 
devised.] — Testator gave all his worldly goods 
whatsoever, & wheresoever they might be found, 
to trustees, upon the trusts A conditions in his 
will, his wife to have possession of all while she 
lived, but if she married, to quit possession. He 
then gave to his eldest son A his heirs A assigns 
for ever, £20 A a close of land ; A to the rest of his 
children the rest of his worldly goods : — Held : 
44 worldly goods ” passed all the lands not 
specificailv devised. — Wright v. Shelton (1853), 
18 Jur. 445. 

5540. 44 Goods Sc movables ” — Debts not In- 
cluded.] — Spahke v. Denne (1630), W. Jo. 225 ; 
82 E. R. 119; sub nom. Denne v. Sparks, Het. 
113. 

Annotation; — Reid. Hutchinson v. Hutchinson (1850), 16 

L. T. O. S. 8. 

5541. Goods & chattels — Ready money.] — By 

the general words in a will 44 1 devise all my goods, 
chattels A household stuff in A about my house, 
to, etc.,” £407 ready moneys in the house shall 
not pass to the devisee, she having had a particular 
legacy of £1,200 devised to her by the will. — 
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Sect . 15 . — Descriptions of property : Sub-sect . 14. 
H., /. cfc J. (ah) 

Sanders v. Earle (1680), 2 Rep. Ch. 188 : 21 
E. R. 653. 


Annotation : — Reid. Criokett v. Dolby (1795), 3 Ves. 10. 

5542. Horses.] — By devise of all testator’s 

goods & chattels in <fc about his dwelling-house 
outhouses at A. at his death : — Held : running horses 
passed. — Gower (Countess) v. Gower (Earl) 
(1763), 2 Eden, 201 ; Amb. 612 ; 28 E. R. 875, L. C. 
Annotations : — Diltd. Porter v. Toumay (1797), 3 Ves. 311. 

Mentd. Prideaux v. Prideaux (1783), 1 Bro. C. C. 287 : 

Watson v. Birch (1793), 4 Bro. C. C. 172. 


5543. Whole personal estate.]— Whether 

stock will or will not pass under the word 
“ moneys ” or under the word “ goods,” or under 
the word “ chattels,” depends upon the whole 
context of the will. The word “ goods,” & equally 
the word “ chattels,” used simply & without 
qualification, will pass the whole personal estate, 
including stock. A bequest of “all moneys, 
goods, chattels, clothing, etc., testator’s property, 
which may remain after paying his funeral charges 
& debts,” will pass testator's interest in stock & 
money. — Kendall v. Kendall (1828), 4 Russ. 
360 ; 6 L. J. O. S. Ch. Ill ; 38 E. R. 841. 


Annotations Ajpld. Dowwon v. Gaskoin (1837), 2 Keen, 
14 ; Rogers v. Thomas (1837), 2 Keen, 8. Distd. Hertford 
r. Lovvthor (1843), 7 Bear. 1. Dbtd. Lowe r. Thomas 
(1854), Kay, 369. Distd. Newman r. Newman (No. 2) 
(1858), 26 Bear. 220. Consd. Borton v. Dunbar (1860), 
3 L. T. 519. Apld. lie Maberly’s Sottlmt. Trusts (1871), 
24 L. T. 262. 


5544 . Application of ejusdem generis rule.] 

— Testatrix says, I give to B., etc., all my goods, 
wearing apparel of what nature <fe kind soever, 
except my gold watch. All her wearing apparel 
& ornaments of her person, except her gold watch, 
passed to the devisees, & any household goods & 
furniture, but no other part of her estate. — 
Crichton v. Symes (1743), 3 Atk. 61 ; 26 E. R. 
838, L. C. 

Annotation Reid, Porter v. Tournay (1797), 3 Ves. 311. 

5545 . .] — A bequest of “ furniture, 

goods, & chattels ” : — Held : not to include 
jewellery, guns, pistols, tricycles, & scientific instru- 
ments, but to be confined to the popular meaning 
of the terms & to articles ejusdem generis with 
“ furniture, goods, & chattels.” — Manton r. 
Tabois (1885), 30 Ch. 1). 92 ; 54 L. J. Ch. 1008 ; 
53 L. T. 289 ; 33 W. R. 832. 

Annotation /—Refd. lie Miller, Daniel v. Daniel (1889), 61 
L. T. 365. 


Ejusdem generis rule, generally.] — 

See Sect. 10, sub-sect. 4, ante. 

5546 . Stock.] — Kendall v . Kendall, No. 

5543, ante. 

5547. “ Household furniture, goods, ready money, 
debts & securities 99 — Whole personal estate.] — 

Bequest of “ household furniture, goods, ready 
money, debts & securities ” : — Held : to comprise 
the whole residuary personal estate & effects of 
testatrix. — Avison v. Simpson (1859). John. 43; 
33 L. T. O. S. 27 ; 5 Jur. N. S. 594 ; 7 W. R. 
277 ; 70 E. R. 332. 

5548. Goods, chattels & effects — Of general 
Import.] — Parker v. Marchant, No. 5352, ante. 

5549 . .] — Bequest of household 

furniture, stock-in-trade, goods, chattels, & effects 


of every sort & kind, & also all moneys due on 
bond or simple contract : — Held : the words 
“ goods, chattels, & effects ” ought not to be taken 
as ejusdem generis ; but the clause contained at 
once a general residuary bequest, & a specific 
bequest of the furniture, stock-in-trade, & moneys. 
•—Harris v. James (1864), 12 W. R. 609. 

5550. “ Chattels 99 — Chattels forming part of 
special decorative design — Specimen of period 
room.] — Testator in his lifetime bought a house in 
which the former owner had fitted & decorated 
the dining room as a perfect specimen of an 
Elizabethan room. As part of this scheme of 
decoration certain pieces of tapestry had been 
fixed to the walls by being nailed upon wooden 
frames which were kept in their place by the 
mouldings of an oak dado <te frieze above it which 
were fastened to the wall by screws. A picture 
of Queen Elizabeth, attributed to Zucchero, 
painted on wood, was similarly fixed in its place 
over the fireplace by the mouldings of an over- 
mantel which had apparently been constructed for 
the picture. The picture & tapestries were bought 
by testator as part of the house & included in its 
price. Testator by his will gave his wife all the 
furniture <fc chattels in the house, & devised the 
house to trustees upon trust to permit her to 
reside there during widowhood, & then upon 
trusts under which his grandson had become 
absolutely entitled : — Held : the picture & tapestry, 
having been fixed as part of a general scheme of 
decoration & not for their better enjoyment as 
chattels, passed under the devise of the house & 
not under the gift of chattels . — lie Whaley, 
Whaley v. Roehrjcii, [1908] 1 Ch. 615 ; 77 L. J. 
Ch. 367 ; 98 L. T. 556. 

Annotations /— Distd. lie Scott, Scott v. Scott (1914), 30 
T. L. II. 345. Refd. lie Chesterfield's S. E., [1911] 1 Ch. 
237. 

I. House or Building. 

Compare Compulsory Purchase of Rand, 
Yol. XI., pp. 179-181. 

5551 . * * Building ’ ’ — Includes stables.] — Testator 
occupied a house at B. & stables in the neighbour- 
hood held under a different title. He bequeathed 
the lease of the house at A.. “ with all buildings 
belonging to me,” A what the “ buildings may 
contain ” :~~Held : the stables, & the carriages 
horses therein, passed to the legatee.— Kennedy v. 
Keily (1860). 28 Reav. 223 ; 54 E. R. 351. 

Annotation /- Mentd. Anderson r. Anderson, [1895] 1 Q. B. 
719. 

5552. May include land In Immediate con- 

nection.] — Words primd facie describing only a 
building may be construed to include land so 
intimately connected with the use of the building 
that without it the building would be useless 
(Willes, J.).— Smith v. Ridgway (1866), L. R. I 
Exch. 331 ; 4 II. A C. 577 ; 35 L. J. Ex. 198; 14 
L. T. 632 ; 12 Jur. N. S. 742 ; 14 W. K. 868, Ex. Ch. 
Annotations : — Refd. Coshy v. Millington (1869), 38 L. J. 

C. P. 373 ; Cuthbert v. Robinson (1882), 51 L. J. Ch. 
238 ; lie Seal, Seal v. Taylor, [1894] 1 Ch. 316. 

5553. “ Cottage & garden ” — Includes orchard.] 

— Heacji Prichard, [18821 W. N. 140. 

5554. “House “ — Whether garden included.] — 

Thomas r. Lank (1680), 2 (’as. in Ch. 26 ; 22 E. R. 
830, I,. C. 


PART XVI. SECT. 15, SUB-SECT. 14. 

— H. 

5543 i. Goods d> chattels - Whole per- 
sonal estate .) — The bequest of testator’s 
chattels, when unrestricted either 
expressly or by the context of the will, 
covers all the personal estate. —Peter- 
son v. Kerr (1878), 25 Gr. 583.— CAN. 

5544 i. — — Application of 
generis rule.] Lvmj’ihkr r. I 
(1842), 2 Dr. & War. 59. - IR. 


j. Chattels <& movables — Whether 
mortgage for purchase -money included .] 

He McMillan (1902), 4 O.L.B.415; 
1 O. W. R. 471. -CAN. 

k. Household furniture, stock, 
movables t fc other chattels. — M'Cormiok 
v. Patten (1871), 5 1. R. Kq. 295.— IR. 

l. Chattels' - Promissory note.) —lie 
Pharazvn (1897), 15 N. Z. L. R. 709. 

— N.Z. 


PART XVI. SECT. 16, SUB-SECT. 14. 

m. Huildiny - Destruction by fire.) 
— Trustees, Executors & agency 
C o., Ltd. v. Scott (1898), 24 V. L. R. 
522.— AUS. 

n. House - — Sufficiency of descrip- 
tion .] — Brown v. Brown (1901), 1 
H. R. N. H. W. (Eq.) 218 ; 3 8 N. H. W. 
W. N. 300.— AUS. 
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5555. “ House, goods & chattels ” — Whether 
lands Included — Previous devise of house with 
lands.] — A. devised to his wife his house A goods, 
with all his lauds, goods, A chattels whatsoever A 
wheresoever, for her life ; A after her death to 
two younger sons till they should attain the age of 
fifteen, for their education. He then devised his 
aforesaid house, goods, A chattels, equally to be 
divided between all his sons A daughters, share A 
share alike : — Held : under the last clause of the 
devise the lands did not pass. — Roe d. Walker v. 
Walker (1803), 3 Bos. A P. 375 ; 127 E. R. 205. 

5556. “ House Sc premises” — Land enjoyed 
with house.] — Testator had in 1833 taken a con- 
veyance or a farm of forty-one acres by the 
description of “all that messuage called U., with 
the gardens, outbuilding, etc., containing one 
acre A three quarters ; A also all that piece,” etc. 
The conveyance then enumerating six or seven 
other parcels, the whole forming one farm, in one 
occupation. Testator then mortgaged the whole 
by the same description for £1,000. Afterwards, 
by will, ho devised “ all my freehold house A 
premises called U.” to trustees to sell, A pay the 
said mtge. A then pay £950 legacies ; A gave all 
the rest A residue of his estate over \ —Held : as 
between the residuary legatees A heir-at-law, the 
whole forty-one acres passed by the words “ house 
A premises at U.” — Ross v. Veal (1855), 1 Jur. 
N. 8. 751 ; 3 W. R. 652. 

5557. ,J — Re Willis, Spencer v. 

Willis, No. 4887, ante. 

5558. ** Outbuildings thereto adjoining ” — Out- 
buildings on land devised with house.] — Under a 
devise of a dwelling-house, “ with the several out- 
buildings A croft of ground thereto adjoining A 
belonging, now in my own occupation ” : -j Held : 
outbuildings not adjoining the dwelling-house, but 
standing upon the croft of ground, A in the occupa- 
tion of testator, would not pass ; there being other 
outbuildings which satisfied all the terms of the 
devise. — Doe d. Norton v. Norton (1846), 8 
L. T. O. S. 160. 

J. Household Furniture , Effects , and Goods. 

{a) “ Household Furniture .” 

5559. Confined to articles for domestic use.] — 
Devise of ail household furniture, linen, plate A 
apparel whatsoever, includes only what is for 
domestic use, not what for trade or merchandise. — 
Le F arrant v. Spencer (1748), 1 Ves. Sen. 97 ; 
24 L. J. Ch. 526, n. ; 27 E. R. 915, L. C. 

A v notations : — Apld. Manning r. Purcell (1855), 7 Do G. M. 

& G. 55. Consd. Pellew r. Hereford (1856), 25 L. J. Ch. 

*152. Apld. Re Het.on-Smith, Burnancl v. Waite. [1002] 1 

Ch. 717. Refd. Kelly v. Powlet. (1763), Amb. 605. 

5560. .] — Testator by his will bequeathed 

to his wife all his moneys, household furniture, 
plate, books, linen, wearing apparel, etc., A his 
residue to his wife for life, A after her death to his 
children. Testator had, as a house of business, a 
tavern A betting office A a private residence, both 
containing furniture, A he lived at the latter, but 
sometimes slept at the former. At the time of 
his death he had at a bank £2,000 on a common 
banking account, A £5,000 on a deposit account, 
for which latter interest was allowed ; he had 
placed £6,000 with certain stakeholders to abide 
the event of a bet, A after his death it was repaid 
to his administratrix ; A he held moneys for 
wagers, some of which were decided in his lifetime, 


but others not ; all of which the administratrix 
paid : — Held : (1) the £2,000 A the £5,000 deposit 
account passed to the widow under the word 
“ moneys.” (2) Only so much of the furniture 
at the tavern as was kept by testator for his 
domestic or personal use passed under the gift 
of “ household furniture.” — Manning v. Purcell 
(1855), 7 De G. M. A G. 55 ; 3 Eq. Rep. 387 ; 24 
L. J. Ch. 522 ; 24 L. T. O. S. 317 ; 3 W. R. 273 ; 
44 E. R. 21, L. JJ. 

Annotations As to (1) Apld. Stein r. Hithcrdon (1868), 37 
L. J. Ch. 369. Consd. Tlopkinri v. Abbott (1875), L. It. 19 
Eq. 222. Apld. Re Glendiiming, Steel v. Glen dinning 
(1918), 88 L. J. Ch. 87. Reid. Langdale v. Whitfeld 
(1858), 4 K. & J. 426 ; Prichard r. Prichard (1870), L. it. 
11 Eq. 232. As to (2) Consd. Follow v. Horeford (1856), 
25 L. J. Ch. 352. Apld. Re Seton-Smith, Burnand v. 
Waite, [1902] 1 Ch. 717. Reid. Re Owen, Peat v. Owen 
(1898), 78 L. T. 643. Generally. Reid. Re Batfcle-Wright- 
son, Cecil v. Battle -Wrightson, [1920] 2 Ch. 330. Mentd. 
Re Ho wiison, Field r. White (1885), 52 L. T. 825 ; lloggio 
v. Steven (1888), 4 T. L. It. 326 ; Straohan r. Universal 
Stock Exchange (No. 2), [1895] 2 Q. B. 697 ; Re Cronmire, 
Ex v. Wand, [1898] 2 Q. B. 383 ; Ward v. Fry (1901), 85 
L. T. 394 ; Houston v. Burns, [1918] A. C. 337, H. L. 

5561. Books.] — Allen v. Allen. No. 5509, 
post. 

55#2. .] — A library of books will not pass 

as furniture. — B ridgman v. Dove (1744), 3 Atk. 
201 ; 26 E. R. 917. 

Annotation : — Reid. Kelly v. Powlet (1763), 1 Dick. 359. 

5563. .] — Under a bequest of “ household 

furniture ” plate in the house at testator’s death, 
whether in common use or not, if suitable to the 
rank of testator ; pictures hung up ; linen A 
china, both useful A ornamental, in the house, will 
pass. Books in a library will not pass.— Kelly 
v. Powlet (1703), Amb. 005; 1 Dick. 359; 27 
E. R. 393. 

Annotations : — Apld. Porter v. Tournay (1797), 3 Ves. 311. 
Reid. Re Londesborough, Brldgcman v. Fitzgerald (1880), 
50 L. J. Ch. 9. 

5564. .] — Under a bequest of the use of a 

house with all the furniture A stock of carriages 
A horses A other live A doad stock for life plate 
passed ; wine A books did not. — Porter v. 
Tournay (1797), 3 Ves. 311 ; 30 E. R. 1027. 

Annotation s : — Consd. Randall r. Bussell (1817), 3 Mer. 190. 
Distd. Hutchinson v. Smith (1863), 1 New Rep. 513. 

5565. .] — Testator by his will bequeathed 

liis leasehold dwelling-house, together with all 
his pictures, prints, drawings, or paintings in 
miniature or enamel, with all liis gold A silver 
coins, medals, watches, A trinkets, of every kind 
whatsoever ; as also his coaches, carnages, harness, 
A furniture to the same belonging ; A also, all A 
singular the fixtures appurtenant to his said lease- 
hold messuage, together with the household 
furniture, plate, linen, wines, liquors, A other his 
estate A effects whatsoever, in A about the same, 
A that should be in liis possession at the time of 
his decease, or in A about his said dwelling-house, 
or the outhouses A offices appurtenant thereto, 
A by him held, used, occupied, A enjoyed there- 
with : by a codicil he made a different disposition 
of the house, “ with all its furniture A appur- 
tenances thereunto belonging ” : — Held : pictures 
placed in the house as ornamental furniture, A 
the plate A linen, passed by the codicil : but the 
codicil had no operation on the disposition made 
by the will of the books, the gold A silver coins, 
trinkets, A things of that nature. — Cremornk v. 
Antrobus (1829), 5 Russ. 312 ; 7 L. J. O. S. Ch. 
88 ; 38 E. R. 1044, L. C. 

PART XVI. SECT. 15, SUB-SECT. 14.— 

J. (a). 

t. Such furniture as she might desire 
to select .] — Re Gillespie, Gillespie i\ 
Gillespie (1902), 22 N. Z. L. R. 74.— 

N.Z. 


o. — — .] — Mktzler v. Spike 

(1887), 20 N. S. R. (8 R. & G.) 139.— 

CAN, 

p. flight to live on '* place.”) — Judge 
v. Splann (1892), 22 O. It. 409.— 

CAN. 


q. “ Field *' — Whether diveUing -house 
included . j — O’Connor r. O'Connor 
(1870), 4 I. R. Eq. 483 —IR. 

r. " House cF premises.”] — Keating 
t\ O’Hagan (1922), 56 I. L. T. 157. 
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Sect. 15. — Descriptions of property : Sub-sect. 14, 
J. («), (b), (c), ( d ) & jet] 

5566. .] — A library of books held to pass, 

upon a general intention that the testator’s house 
should not be dismantled, but kept up for his 
family. — Ouseley v. Anstrutiier (1847), 10 

Beav. 453 ; 50 E. R. 656. 

Annotations : — Consd. Hutchinson v. Smith (1863), 1 New 

Ilep. 513. Refd. Robertson v. Broadbent (1883), 8 App. 

Cas. 812. Mentd. Robinson v. Robinson (1851), 1 De 6. 

M. & G. 247. 

5507. .] — Hutchinson v. Smith, No. 5939, 

post. 

5568. .] — Testatrix specifically bequeathed 

“ the furniture, pictures, plate, articles of virtu 
& curiosities at P. House at the time of my 
decease ” : — Held : a collection of books & MSS. 
arranged on shelves running all round a room in 
the house, called the library, did not as a whole 
pass under the bequest of the furniture at P. 
house ; but rare, antique & artistic books & MSS., 
part of the collection, might pass as articles of 
virtu or curiosities, & an inquiry was directed ; 
also the bequest did not include plate which on 
the letting of P. House furnished was sent to 
bankers for safe custody <fc remained so deposited 
after the termination of the tenancy & until the 
death of testatrix ; nor did it include rare books 
& MSS. lent by her to the British Museum for 
exhibition & which were still there at her death. — 
Re Zouche (Baroness), Dugdale v. Zouciie 
(Baroness), [1919] 2 Oh. 178 ; 88 L. J. Ch. 274 ; 
121 L. T. 82 : 63 Sol. Jo. 554. 

5569. Fixtures.] — By the word “ furniture ” deft, 
is not entitled to the marble slabs, or chimney- 
pieces, or anything fixed to the freehold, in the 
house in the country, on testator’s own estate ; 
& glasses in panels are to be considered as part 
of the freehold, but not if they are screwed in. 
Books are not furniture ; & the watch & gold- 
headed cane will not pass either as jewels or plate 
(Lord King, C.). — Allen v. Allen (1729), Mos. 
112 ; 25 E. R. 300, L. C. 

5570. .] — Under a bequest of household 

furniture, fixtures, belonging to testator, in a 
leasehold house, occupied by him, will pass. — 
Paton v. Sheppard (1839), 10 Sim. 186 ; 59 E. R. 
581. 

Annotations : — Expld. Finney v. Grice (1878), 10 Ch. D. 13. 

Mentd. Loch v. Venables (1859), 29 L. J. Ch. 179. 

5571. .] — As a general rule, a bequest of 

“ household furniture ” will not pass the tenant’s 
fixtures in a leasehold house occupied by testator. 
— Finney v. Grice (1878), 10 Ch. D. 13; 48 
L. J. Ch. 247 ; 27 W. R. 147. 

Annotation : — Apld. JRe Seton-Smith, Bnrnand v. Waite, 

[19021 1 Ch. 717. 

5572. China.] — China held to pass under a 
bequest of “ furniture ” unless on devise by shop- 
keeper. — Hele v. Gilbert (1752), 2 Ves. Sen. 
430 ; 28 E. R. 275. 

5573. .] — Kelly v. Powlet, No. 5563, ante. 

5574. Linen.] — Kelly v . Powlet, No. 5563, 
ante. 

5575. .] — Cremorne v. Antrobus, No. 5565, 

ante. 

5576. Pictures.] — Kelly v. Powlet, No. 5563, 
ante. 

5577. .] — Cremorne v. Antrobus, No. 5565, 

ante. 

5578. .] — Testator, by his will, gave to his 

wife absolutely all his gold & silver plate, orna- 
mental & other china, & all objects of virtu or 
taste ; & he declared that his wife should be 
entitled during her life to his leasehold house in 
C. Terrace, & the furniture & other effects therein. 
At the death of testator there were in his house in 


C. Terrace ten valuable pictures : — Held : these 
pictures did not pass under the words “ objects 
of virtu or taste,” but passed with the furniture. — 
Re LONDE8BOROUGH, BRIDGEMAN V . FITZGERALD 

(1880), 50 L. J. Ch. 9 ; 43 L. T. 408. 

5579. Plate.] — Kelly v. Powlet, No. 5563, ante. 

5580. .] — Cremorne v. Antrobus, No. 5565, 

ante. 

5581. Wine.] — Porter v. Tournay, No. 5504, 
ante. 

5582. Gold & silver coins & trinkets.] — 

Cremorne v. Antrobus, No. 5505, ante. 

5583. Grates.] — Testator, who resided in a 
leasehold house, which was held by him for a short 
term of years, bequeathed all his leasehold 
messuages to his exors., in trust to sell ; & be- 
queathed all his household furniture to his sister 
for life, <fe after her death to certain other persons : 
— Held : the grates, in testator’s residence, passed 
under the bequest of “ household furniture.” — 
Peto v. Grissell (1836), 5 L. J. Ch. 280. 

(6) Household Furniture and Other Effects. 

5584. Property In house for use, ornament or 
consumption.] — A bequest of household furniture 
& other household effects in a dwelling-house <fc 
premises, comprises all property placed there, 
either for ornament, or for use or consumption 
in it. — Cole v . Fitzgerald (1827), 3 Russ. 301 ; 
38 E. R. 588, L. C. 

Annotations : — Consd. Stono v. Parker (1860), 29 L. J. Ch. 

874. Apld. He, Bourne, Bourne r. Brandroth (1888), 58 

L. T. 537. Distd. lie Miller, Daniel v. Daniel (1889), 61 

L. T. 365. Apld. lie Pettltt, Flaxman t>. Pettitt (1894), 

38 Sol. Jo. 531. Refd. Pellew v. Ilorsford (1856), 25 

L. J. Ch. 352 ; Tempest v. Tempest (1850), 2 K. & J. 635. 

5585. Interest in stock.] — Testator, at the time 
of his death, was entitled, under his marriage 
settlement, to a reversionary interest in a sum of 
stock contingent on the failure of issue. By his 
will he directed that his “ household furniture A 
effects ” should be sold immediately after his 
decease, & the proceeds applied for the benefit 
of his three younger children : — Held : there was 
an intestacy as to testator’s interest in the sum 
of stock, notwithstanding the above clause. — 
Marshall v. Bentley (1855), 25 L. T. O. S. 290 ; 
1 Jur. N. S. 780 ; 3 W. R. 500. 

5586. Articles exclusively of personal ornament.] 
— Bequest of “ household furniture, plate, linen, 
china, glass, books, pictures, plated articles, prints 
& all & singular other my household furniture & 
effects, which at the time of my decease shall be 
in & about my mansion house : — Held : not to 
include articles exclusively of personal ornament, 
& not adapted for the use or ornament of the house. 
— Tempest v. Tempest (1856), 2 K. & J. 035 ; 69 
E. R. 937 ; on appeal (1857), 7 De G. M. & G. 470, 
L. C. 

A nnotations : — Apld. Re Bourne, Bourne v. Brandroth (1888), 

58 L. T. 537 ; lie Miller, Daniel v. Daniel (1889), 61 L. T. 

365. Mentd. Nickisflon r. Cochill (1863), 8 L. T. 158 ; 

Beaumont v. Oliveira (1869), 4 Ch. App. 309; Re Pitt, 

Lacy t*. Stone (1885), 53 L. T. 113. 

5587. Ornamental snuffboxes.] — Under a bequest 
of “ household furniture,” “ plate,” “ china ” & 
“other household effects”: — Held: (1) gold, 
silver & china snuffboxes, used for the purposes 
of ornament about the mansion, passed to the 
legatee ; (2) cabinets for china, which had been 
ordered by testator, but had not been delivered at 
his death, also passed under these words. — 
Field v. Peckett (No. 2) (1801), 29 Beav. 573 ; 
30 L. J. Ch. 813 ; 4 L. T. 459 ; 7 Jur. N. S. 983 ; 
9 W. R. 526 ; 54 E. R. 750. 

5588. Farming stock & implements.] — Gift in 
a will of horses, carriages, household furniture & 
other effects in or about a mansion house : — Held : 
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under the circumstances, not to pass farming stock 
& implements. — Bradish v. Ellames (1864), 11 
L. T. 470 ; 10 Jur. N. S. 1170 ; 18 W. R. 128. 

5589. Jewellery.] — Testatrix bequeathed “ all 
the household furniture & effects ” m & about her 
residence to A. & her residue to B. : — Held : 
jewellery did not pass under the specific bequest. — 
Northey v. Paxton (1888), 60 L. T. 30. 

5590. Carriage in stable.] — Re Pettitt, Flax- 
man v. Pettitt (1894), 38 Sol. Jo. 531. 

6591. Literary notes.] — Re Pettitt, Flaxman 
v. Pettitt (1894), 38 Sol. Jo. 531. 

5592. Clothes.] — Re Pettitt, Fla xma n v. 
Pettitt (1894), 38 Sol. Jo. 531. 

6593. .] — Re Tweed, Buckmaster v . Moss 

(1902), 46 Sol. Jo. 634. 

5594. Office furniture.] — Re Tweed, Buck- 
master v. Moss (1902), 46 Sol. Jo. 634. 

5595. Wine In cellar .1 — Re Tweed, Buckmaster 
v. Moss (1902), 46 Sol. Jo. 634. 

(c) Household Effects. 

5596. Horses, cows, & sheep.] — A horse, cows, & 
sheep cannot be included under the term “ house- 
hold effects ” as used in a will. — Re Labron, 
Johnson v. Johnson (1885), 1 T. L. R. 248. 

5597. Wine.] — Testator by his will, made on 
Dec. 21, 1879, devised his property, known as 
lleathfield, with the offices, gardens, fields, & 
appurtenances belonging thereto, to the use of 
his wife, <fc then the will went on, “ I bequeath 
all my furniture, pictures, plate, jewellery, horses 
<fc carriages, A other household effects, to my wife 
absolutely.” On originating summons : — Held : 
all the wine at lleathfield passed under the words 
” other household effects.” — Re Bourne, Bourne 
v. Brandreth (1888), 58 L. T. 537. 

5598. Statues & vases in ornamental garden.] — 
Bulkeley v. Lyne Stephens, Re Lyne Stephens, 
Lyne Stephens v. Lubbock (1895), 11 T. L. R. 
564. 

Annotation : — Consd. XTill u. Bullock, [1897] 2 Oh. 55. 

5599. Carriages & horses.] — Re JIowe, Fernie- 
iiough v. Wilkinson, [1908] W. N. 223. 

Annotations : — Consd. Rc Ashburnham. Gaby v. Ashbum- 

ham (1912). 107 h. T. 001. Reid. Rc Fortlago, Ross v. 

Fortlage (1910), 00 Sol. .lo. 527. 

5600. Motor car.] — Re Howe, Ferniehough v. 
Wilkinson, 1 1908 J W. N. 223. 

Annotations -Consd. Rc Ashburnham. Gaby v. Ashburn- 

hnm (1912). 107 L. T. 601. Reid. Re Fortlage, Ross v. 

Fortlage (191(5), 60 Sol. Jo. 527. 

5601. .] — Re Ashbuhnham, Gaby v. Ash- 

bur nham, No. 4875, ante. 

5602. Stamp collection.] — By his will dated in 
1906 testator, who died in 1915, bequeathed his 
” jewellery, plate, linen, china, glass, books, 
pictures, prints, furniture, wines, liquors, A other 
consumable stores, & other household effects ” 
to his wife. Testator died possessed of a very 
valuable collection of postage stamps, some of 


which were mounted in albums & others on cards, 
<fc tied up in separate bundles under separate 
headings. The stamp collection was deposited 
for safe custody with the local branch of a bank, 
where it remained until six months after testator’s 
death: — Held: (1) the stamp collection did not 
pass to testator’s widow under any of the words of 
the specific bequest ; (2 ) it did not pass under the 
gift of ” books ” because the albums in which the 
stamps were mounted were merely accessory to the 
stamps themselves & constituted a mere medium 
for preserving the stamps, which were the valuable 
part, the albums being merely cases or covers for 
them ; (3) “ pictures ” & “ prints ” was not apt 
to describe a collection of stamps, nor did it pass 
under the description “ other household effects.” — 
Re Masson, Morton v. Mabson (1917), 86 L. J. Ch. 
753 ; 117 L. T. 548 ; 33 T. L. R. 527 ; 61 Sol. Jo. 
676, C. A. 

(d) Household Goods . 

5603. Plate.] — Flay v. Flay (1680), Freem. Ch. 
64 ; 2 Eq. Cas. Abr. 318 ; 22 E. R. 1060, L. C. 

5604. .] — By a devise of all rings & house- 

hold goods, plate used in the house does not pass. — 
Jesson v. Essington (1702), Prec. Ch. 207 ; 2 
Eq. Cas. Abr. 321 ; 24 E. R. 101. 

Annotation : — Mentd. Bruin v. Knott (1813), 12 Sim. 436. 

5605. .] — Plate shall pass by a devise of 

household goods. — Lillcott v. Compton (1708), 
2 Vern. 638 ; 23 E. R. 1018. 

5606. .] — Anon. (1709), 2 Eq. Cas. Abr. 

322, pi. 11 ; 22 E. R. 274, L. C. 

5607. .] — Plate passes under a bequest of 

“ household goods.” — Stapleton v. Conway 
(1750), as reported in 1 Ves. Sen. 427 ; 27 E. R. 
1122. L. C. 

Annotations : — Mentd. Malcolm v. Martin (1790), 3 Bro. C. C. 
50 ; Bourke v. Ricketts (1804), 10 Vcs. 330. 

5608. Jewellery & trinkets.] — Flay v. Flay 
(1680), Freem. Ch. 64 ; 2 Eq. Cas. Abr. 318 ; 22 
E. It. 1060, L. C. 

5609. Clock.] — Pellew v. Horsford, No. 5610, 
post. 

5610. Articles not used by testator — Nor kept in 
house.] — (1) Articles in the nature of household 
goods will pass under that description in a bequest, 
although they may never have been used by 
testator, nor even kept in his house. 

(2) A clock is in its very nature within the 
terms “ household goods ” (Wood, V.-C.). — 
Pellew v. Horsford (1856), 25 L. J. Ch. 352 ; 
27 L. T. O. S. 134 ; 2 Jur. N. S. 514 ; 4 W. R. 442. 

Annotation : — As to (2) Consd. Sudbury v. Brown (1856), 27 
L. T. O. S. 2(50. 

(e) Other Cases. 

5611. “ Household stuff ” — Plate.] — Phillips 
v. Phillips (1676), as reported in Freem. Ch. 11 ; 
22 E. R. 1024. 

Annotations : — Mentd. Fox v. Fox (1737), West temp. Hard. 
162 ; Clough v. Bond (1838), 3 My. cN Or. 490. 


PART XVI. SECT. 15, SUB-SECT. 14. 

5595 i. Wine in cellar .1 — Miller’s 
Trustees v. Miller, 1 1907 J s. c. 833 : 
44 Sc. L. R. 543 ; 14 S. L. T. 904 — 

SCOT. 

a. Money in l>ank.] — Under a be- 
quest of lands, “ stocks, crop, farming 
implements, household furniture 
effects, whatsoever & wheresoever,” 
money in bank & debts due to testator 
will pass. — Lowry v. Patterson (1874 ), 
8 I. R. Eq. 372 ; 8 L. It. Ir. 372.— IR. 

PART XVI. SECT. 15, SUB-SECT. 14.— 

J. (o). 

b. General rule.] — By his will B. 
bequeathed to his wife such of his 
household effect* as she should select. 


At ills death B. had a house in whicli he 
resided. & rooms in Trinity College 
which ho had as Fellow, & which ho 
used partly for lecturing, but which 
contained chairs, tables, nooks, photo- 
graphs, prints Sc other personal effects : 
— Held : under the bequest of ” house- 
hold effects ” in the will, testator's 
widow was entitled to select all or any 
of the furniture, books, prints, etc., in 
these rooms. — Burnside v. Burnside 
(1921), 56 I. L. T. 20.— IR. 

55991. Carriages dfr horses. ] — Pen ne - 
fvtiier v. Bury (1846), 3 Jo. & Lat. 
727 ; 9 I. Eq. R. 586 — IR. 

5599 ii. .] — Watson v. Arun- 

del (1870), 10 I. R. Eq. 299.— IR. 

5600 i. Motor car.}— Re Sim, [1917] 
N. Z. L. R. 169.— N.Z. 


c. Things qua ? ipso usu consumun- 
tur.] — Beresford v. Preston (1920), 
54 I. L. T. 48.— IR. 

PART XVI. SECT. 15, SUB-SECT. 14.— 

J.(d). 

d. Money.] — Re Hudson (1908). 16 
O. L. R. 165 ; 110. W. R. 912.— CAN. 

PART XVI. SECT. 15, SUB-SECT. 14.— 

J. (e). 

e. Sufficient furniture to furnish a 
house.] — Reed v. Strathallan (Lord) 
(1835). 13 Sh. (Ct. of Sess.) 810; 10 
Fac. Coll. 556.— SCOT. 

f. Whole furnishings dt articles — 
Plate.] — Fraser v. Croft (1898), 25 
R. (Ct. of Sess.) 496.— SCOT. 



714 


Wills. 


Sect. 15. — Descriptions of property : Sub-sect. 14, 
J. (e), & K. (a).] 

5612. 4 4 Household goods Sc implements ” — 
Malt, hops, beer & ale.] — One by will gives all his 
household goods & implements of household. The 
malt, hops, beer, ale, Sc other victuals in the 
house, do not pass ; but the clock, if not fixed to 
the house, shall pass ; but not the guns or pistols, 
if used as arms in riding, or shooting game. — 
Planning v. Style (1734), 3 P. Wins. 334 ; 24 
E. R. 1089, L. C. 

Annotations : — Mentd. Walter v . Hodge (1818), 1 Wils. Ch. 

445 ; Messenger v. Clarke (1850), 5 Exch, 388 ; Ashworth 

v. Outram (1877), 5 Ch. D. 923 ; Re Parry, Scott v. Leak 

(1889), 42 Ch. D. 570 ; Re Ambler, Woodhead v. Ambler 

(1905), 74 L. J. Ch. 367. 

5613. Clock.] — S panning v. Style, No. 

5612, ante . 

5014 . Guns & pistols used In riding Sc 

shooting.]- — Slanning v. Style, No. 5612, ante . 

5615. “ Fixed furniture ” — Carpet tacked to 
floor.] — Testator, by his will, devised his house, 
with the grates, stoves, coppers, etc., Sc the 
“ fixtures & fixed furniture,” to his exors., upon 
trust to permit E. to have the use thereof for her 
life ; Sc he also bequeathed his furniture, plate, 
etc., to E. absolutely : — Held : chimney -glasses 
fixed to the wall, a bookcase screwed or fastened 
to the wall, are fixed furniture ; but a bookcase 
merely placed in a recess, Sc not screwed or 
fastened to the wall, is not. 

Qu. : whether a carpet tacked to the floor is 
fixed furniture. — Birch v. Dawson (1834), 2 Ad. 
Sc El. 37 ; 6 C. Sc P. 658 ; 4 Nev. & M. K. B. 22 ; 
4 L. J. K. B. 49 ; 111 E. R. 15. 

Annotation ; — Refd. Finney r. Grice (1878), 10 Ch. D. 13. 

5616. Chimney glasses.] — Birch v. 

Dawson, No. 5615, ante. 

5617. Bookcase.] — Birch v. Dawson, No. 

5615, ante. 

5618. 44 Implements of household ” — Telescopes.] 

-Brooke (Lord) v. Warwick (Earl), No. 5168, 
ante. 

5619. “ Furniture Sc other movable household 
chattels ” — Medals suspended In frame.] — A be- 
quest of furniture Sc other movable household 
chattels in a dwelling-house comprises prize 
medals inclosed in a frame suspended from a wall 
of a room. — Minton v. Minton (1853), 21 L. T. 
O. 8. 40. 

5620. “ Furniture Sc other movable goods 99 — 
Money from sale of live Sc dead stock.]-— Under a 
bequest of “ all furniture Sc other movable goods 
here,” money arising from the sale of live Sc dead 
stock on testator’s estates at S., Sc a sum of cash 
in his house at the time of his death, was held to 
pass. — Bwinfen v. 8 win fen (No. 4) (i860), 29 
Beav. 207 ; 4 L. T. 194 ; 7 Jur. N. 8. 89 ; 9 W. R. 
175 ; 54 E. R. 606. 

Annotations : — Consd. Northcy v. Paxton (1*88), 60 L. T. 

30; Re Miller, Daniel r. Daniel (1H89), (51 L. T. 365. 

Mentd. Keogh v. Keogh (1874), 22 \V. R. 508. 

5621. Cash.] — Swinfen v. 8winfen (No. 4), 

No. 5620, ante. 

5622. 4 4 Furniture Sc other personal effects ” — 
Plate, glass Sc china.] — Testator was an innkeeper 
carrying on business at. Sc the yearly tenant of, 
the Roebuck Hotel, where there wero furniture Sc 
effects, some part of which was used by him 
personally Sc the rest for the purposes of t he hotel 
business ; also trade Sc tenant’s fixtures. 

By his will he bequeathed “ all furniture Sc other 
personal effects belonging to me. Sc which at the 
date of my death are at the Roebuck Hotel,” to 
W., & lie gave the residue of his persona! estate 
to other persons : — Held : W. was entitled to the 
furniture, linen, plate, glass, china, Sc other effects 


at the hotel, whether used for domestic purposes 
or for the purposes of the hotel business ; but not 
to the trade or tenant’s fixtures . — Re Seton- 
Smith, Burnand v. Waite, [1902] 1 Oh. 717 ; 71 
L. J. Ch. 386 ; 86 L. T. 322 ; 50 W. R. 456. 

5023 . Trade Sc tenant’s fixtures.] — Re 

8eton-Smith, Burnand v. Waite, No. 5622, 
ante. 

5624. 44 Household property including house 
Residue of personal estate.] — Testatrix by her will 

appointed exors. Sc trustees, &, after giving certain 
specific legacies, continued : “ With the exception 
of the above legacies, I direct that the remainder 
of my household property, including house in M., 
should be sold, Sc , after, paying funeral, testa- 
mentary expenses, Sc debts, be equally divided ” 
as therein mentioned. Testatrix’s personal estate 
comprised two leasehold houses, shares, money on 
deposit at the bank, Sc household furniture : — 
Held : under the above bequest the entire residue 
of testatrix’s personal estate passed. — Re Johnson, 
Sandy v. Reilly (1905), 92 L. T. 357 ; 49 Sol. Jo. 
314. 

Annotations : — Reid. Re Craven, Crewdson v. Craven (1908), 

24 T. L. It. 750. Mentd. Rc Wasserberg, Union of London 

Sc Smiths Bank r. Wasserberg, [1915] 1 Cli. 195. 

5625. 44 Furniture Sc other articles of personal, 
domestic, or household use 99 — Motor car.]- — 

Testator by his will bequeathed to his two 
daughters all his “ furniture, plate, plated articles, 
linen, glass, china, books, except books of account, 
pictures, prints, stationery, musical instruments, 
articles of virtu, Sc all other articles of personal, 
domestic, or household use or ornaments belonging 
to me, all my horses, carriages, harness, saddlery Sc 
stable furniture.” 

At the date of his will testator possessed horses 
Sc carriages, but no motor car. After the date 
of his will he sold his horses Sc carriages Sc pur- 
chased a motor car which belonged to him at his 
death : — Held : the motor car did not pass under 
the gift of “ carriages ” but passed under the gift 
of “ furaituro Sc all other articles of personal, 
domestic, or household use ” to testator’s two 
daughters. - -Re White, White v. White, [1916J 1 
Oh. 172 ; 85 L. J. Oh. 368 ; 114 L. T. 353 ; 60 
Sol. Jo. 210. 

Annotation s : — Refd. Re Fortlage, Ross v. Fortlago (1916), 

60 Sol. Jo. 527 ; A.-G. v. Hodgson, [1922] 2 Cli. 439. 


K . Lands, Tenement and Hereditaments. 


{a) “ Lands ” 

5626. Wood.] — Dockwray Sc Beal’s Case 
(1014), (Jodb. 256 ; 78 E. R. 149, 

Annotation : — Mentd. It. v. Patrick (1667), 2 Keb. 161. 

5627. Leaseholds.] — Devise of lands for life shall 
not extend to a lease of lands, if he had other lands 
than the leasehold in the same place. — Rose v. 
Bartlett (1633), Cro. Car. 292 ; 79 E. R. 856. 


A n notation s : — Distd. Gibbs r. Davis (1730), Moa. 269. 
Apld. Chapman t*. Ilart (1749), 1 Ves. Son. 271. Confd. 
Lowthcr v. Cavendish (1758), Amb. 356 ; Turner r. 
Hinder (1780), 1 Bro. C. C. 78. Apld. Pistol d. Randal v. 
lUcuardson (1784), 3 Doug. K. B. 361 ; Thompson v. 
LawJey (I860), 2 Bos. & P. 303. Consd. Watkins v. Lea 
(1802), 6 Vos. 633. Apld. Hodgson & Pearson v. Merest & 
Caley (1821), 9 Price, 556. Consd. Fitzroy v. Howard 
(1828), 3 Hush. 225. Apld. Doe d. Clarke v. Ludlaiu 
(1831), 7 Bing. 275 ; Ilobson v. Blackburn (1833), 1 My. 
& K. 571. Expld. Arkcll t>. Fletcher (1839). 10 Sim. 299. 
Apld. Wilson v. Eden (1848), 11 Beav. 237 ; Nelson n. 
Hopkins (1851), 21 L. J. Ch. 410 ; Swift v. Swift (1859), 
1 De G. F. & .7. 160 ; Rc Holt, Holt r. Holt, [1921] 2 Ch. 
17. Refd. Addis v. Clement (1728), 2 P. Winn. 456 ; 
Btreatfiold v. Streatfleld (1736), Cos. temp. Talb. 176 ; 
KnotMford v. Gardiner (1742), 2 Atk. 450 ; Doe d. Davies 
v. Williams (1788), 1 Hy. Bl. 25 ; Lane v. Stanhope (1795), 
6 Term Rep. 345 ; BiAdulph r. Biddulph (1800), 12 Ves. 
161 ; Parker v. Marehaut (1843), 2 Y. & C. Ch. Cas. 279 ; 
Wilson v. Eden (1800), 0 Exch. 752*. Gully v. Davis 
(1870), L. II. 10 Eq. 562; Butlor v. Butler (1881), 28 
Ch. D. 06. 
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5628. .] — One seised in fee & possessed by- 

lease for twenty-one years of lands in D. devises 
all his lands in D. whereof he is seised, possessed, 
or any ways interested in, to A. for life, remainder 
to B. in tail, remainder to C for life, with power 
to make a jointure, remainder to trustees to 
preserve contingent remainders, etc., decreed the 
leasehold should pass as well as the freehold. — 
Addis v. Clement (1728), 2 P. Wms. 456 ; 2 
Eq. Cas. Abr. 348 ; 24 E. R. 811, L. C. 

Annotations : — Apld. Turner v. Busier (1780), 1 Bro. C. C. 
78. Consd. Lane v. Stanhope (1795), 6 Term Rep. 345 ; 
Thompson v. Lawley (1800), 2 Bos. & P. 303 ; Watkins 
i\ Lee (1802), 6 Ves. 033. Apld. Gully v. Davis (1870), 39 
L. J. Ch. 684. Reid. Lowthor v. Cavendish (1758), Arab. 
356 ; Dixon v. Dawson, Plawln t>. Farsido (1825), 2 Sim. 
& St. 327 : Hodgnou r. Merest (1831), 9 Price, 556 ; Swift 
r. Swift (1859), 1 Do G. F. & J. 160. 

6629. .] — Gibbs v. Davis (1730). Mos. 269 ; 

25 E. R. 389 ; suh nom . Davis v. Gibbs, Eitz-G. 
116 ; 3 P. Wms. 26 ; 2 Eq. Cas. Abr. 326, L. C. 

Annotations Consd. Thompson v. Lawley (1800), 2 Bos. & 
P. 303 ; Woodhouso v. Meredith (1816), 1 Mer. 450. 
Refd. Boe d. Pye v. Bird (1779), 2 Win. HI. 1301 : Pistol 
v. Kiccardson (1784), 3 Doug. K. B. 3G1 ; Doe d. Dunning 
v. Cranstoun (1840), 7 M. & W. 1. 

5630. .] — If testator devises all his estates 

to A. & has only leasehold, they will pass. If a 
man has lands in fee, & for years, <fc devise all his 
lands, the fee simple pass only ; & if he has a 
lease for years & no fee simple, the lease for years 
passes, for otherwise the will would be void. — 
Ivnotsford v. Gardiner (1742), 2 Atk. 450 ; 26 
E. R. 672. 

Annotations Refd. Pistol r. Biccardson (1781). 3 Doug. 
K. B. 361 ; Thompson v. Lawley (1800), 2 Bos. X' P. 303 ; 
Watkins r. Lee (1802), 6 Ves. 633 ; .Swift v. Swift (1859), 

1 L. T. 150. 

5031. .] — The words “ lands ” A “ rents & 

profits ” do not point to leaseholds if there be 
freeholds, although sufficient to pass leaseholds. — 
Craig v. Wheeler (I860), 29 L. J. Ch. 374 ; 3 
L. T. 142 ; 8 W. R. 172. 

«innoiations : — Apld. lie Game, Game v. Young, 11897) 1 
Ch. 881. Apprvd. lie Waroharu, Wnroham r. Brewin, 
[1912] 2 Ch. 312, C. A. 

5632. — Effect of Wills Act, 1837 (c. 26), 

s. 26.]— Pr kscott v. Barker, No 4999, ante. 

5633. — - What amounts to contrary 

intentions.] — W ilson v. Eden, No. 5658, post. 

5634. Mortgaged property — Testator mortgagor.] 
— A man seised in fee of divers lands A having 
also lands mortgaged to him, devises all his lands 
to A. <fc his heirs, the mtged. lands did not pass. — 
Winn v. Littleton (1081), 1 Vern. 3 ; 2 Cas. in 
Ch. 51 ; 23 E. R. 262, L. C. 

5635. — — Testator mortgagee.] — The words 
in a will in the Spanish language, made use of by 
testator, an Englishman, wore “ As regards the 
lands, etc., of which I am the possessor in England 
& Scotland, I direct that the whole may be sold, 
& that the amount thereof may be divided 
between & amongst the heirs I have there in accord- 
ance with English law’." 

The property in question w r as the produce of a 
mtge. in fee in England : — Held : the co-heirs of 
testator were entitled, & not the next of kin . — Be 
Caldcleugh (1868), 19 L. T. 377. 

5636. Tithes.] — Saunders v. Bitch (1651), Sty. 
278 ; 2 Roll. Abr. 697 ; 82 E. R. 709 ; previous 
proceedings , sub nom. Bitch v. Sanders, Sty. 261. 
Annotation Mentd. Philips r. Bury (1694), Skin. 417. 

5637. .] — Where testator gave “ all his fee 

simple lands wheresoever ” to A., & his heirs, & 
from one part of the w’ill it was necessarily to be 
inferred that the word “ lands ” must comprise 


tithes, the same construction of the word “ lands ” 
shall be applied to another which would not, 
alone, have supported the same inference. — 
Meredith v. Webber (1660), O. Bridg. 560 ; 124 
E. R. 744. 

5638. .] — Asiiton v. Ashton, No. 4938, 

mite. 

5639. Manor.] — If I devise all my lands & here- 
ditaments in D., & have a manor in D. ; the 
manor, as it is an hereditament in D., will pass : 
but if I have the manor in D. & also land there, 
not parcel of the manor, it is a question, whether 
the manor will pass by devise of all my lands. 

If I have freehold & copyhold lands in D., & 
devise all my land & hereditaments in D. to pay 
my debts ; only my freehold shall pass, if that be 
sufficient ; secus, if I have surrendered the copy- 
hold to the use of my will. — Haslewood v. Pope 
(1734), 3 P. Wms. 322 ; 24 E. R. 1084, L. C. 

Annotations: — Consd. Milbourne v. Milbourno (1786), 1 
Cox, Ef|. Cas. 247. Refd. Burton v. Knowlton (1796), 3 
Ves. 107 ; Judd v. Pratt (1806), 13 Ves. 108 ; Kidney v. 
Coussmaker (1806), 12 Ves. 136 ; Gervis v. G or vis (1847), 
14 Sim. 054 ; lie Banks, Banks v. Busbridge. [1905] 1 Ch. 
547. Mentd. Tombs v. Roch (1846), 2 Coll. 490 ; Maxwell 
v. Maxwell (1852), 2 De G. M. & G. 705 ; Webb v. Do 
Beauvoisin (1862), 11 W. R. 132 ; Orrell v. Orrell (1871), 
6 Ch. App. 302. 

5640. Advowson.] — Savil v . 8avil (1737), 
Fortes. Rep. 351 ; 92 E. R. 886. 

5641. .] — An advowson in gross will not 

pass by the word “ lands, ’* but by the words “ tene- 
ments & hereditaments ” it will. — Westfaung v . 
Westfaling (1740), 3 Atk. 400 ; 20 E. R. 1064, 
L. C. 

Annotations Consd. Gully v. Exeter (Bp.) (1827), 4 Bing. 
290. Mentd. Ripley v. \Vaterworth (1802), 7 Ves. 425. 

5642. Copyholds.] — Bullock v. Bullock (1713), 
2 Eq. Cas. Abr. 231 ; 22 E. R. 196, L. C. 

5643. .] — A. gives all his lands unsettled, 

& all his goods & chattels to his wife for life, & 
afterwards to his younger children in such manner 
as she should think fit to dispose of the same. 
Testator died seised of freehold lands & customary 
messuages, w hich were unsettled, & not surrendered 
to the use of his will. The lands settled being only 
freehold, naturally the lands unsettled must be 
the same, & therefore the copyhold lands did not 
pass. — Hawkins v. Leigh (1734), 1 Atk. 387 ; 26 
E. R. 248. L. C. 

Annotation Refd. Chapman r. Gibson (1791), 3 Bro. C. C. 
229. 

5644. .] — Haslewood v. Pope, No. 5039, 

ante. 

5645. .] — Freehold lands only will pass by 

a devise of all his lands, & not copyhold, unless 
testator lias nothing but. copyhold. Leasehold, if 
there are no other, will pass by the words “ lands & 
tenements .” — He Caswall. Ex p. Caswall (1744), 

1 Atk. 559 ; 20 E. R. 351, L. C. 

Annotation Mentd. Doo d. Nowell v. Roake (1825). 2 
Bing. 497. 

5646. .] — (1) Devise of “all messuages, 

lands, etc.,” will pass copyholds, where the intro- 
ductory words show testator’s intent to dispose of 
all his estate. 

(2) The general rule is that the W’ord “ estate ” 
includes not only the lands or tiling which is the 
subject of the devise, but also the estate or interest 
therein (1/)r,d Hardwicke, C.). — Goodwyn v. 
(ioODWYN (1748-9), 1 Ves. Sen, 220; 27 E. It. 
998, L. C. 

Annotations : — As to (1) Consd. White r. Vitty (1826). 2 
Russ. 481. As to (2) Consd. Roe d. Child v. Wright (1806), 

7 East. 259. Refd. Fletcher r. Smiton (1788), 2 Chit. 
558 ; Pettiward r. Prescott (1802), 7 Ves. 541. Generally, 
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6636 i. Mortgaged property — Testator mortgagee .] — Mackksy v. Mackkhy, [189G] 1 1. R. 511. IR. 
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Wills. 


tcct. 15. — Descriptions of property : Sub-sect, 14, 
K, (a) , (6), (c) & ( d ).] 

Held Chapman t?. Gibeon (1791), 3 Bro. C. C. 229. 
Mentd. Bartlett v . Hollister (1757), Amb. 334 ; A.-G. r. 
Shore (1843), 7 Jur. 781 ; Grant v. Grant (1870), 22 L. T. 
233 

6647. Effect of Wills Act, 1837 (c. 26), 

s. 26.1 — Prescott t\ Barker, No. 4999, ante . 

5648. Messuages & buildings.] — Ewer v . 

Hayden, No. 5206, ante , 

5649. .] — Although, in general, a grant of 

“ land ” will pass the messuages & buildings 
which are upon it, yet if the grant specify a given 
number of messuages, & then go on to pass land, 
containing those & other messuages as well, yet 
the others shall not pass ; because the mentioning 
a given number shows the intention of the grantor 
that that number alone should pass. — Denn d. 
Bulkley v. Wilford (1826), 8 Dow. & By. K. B. 
549 ; 4 L. J. O. S. K. B. 295. 

(6) “ Lands and Tenements .” 

5650. Leaseholds.] — Edwards v . Denton (circa 
1611), Moore, K. B. 832 ; 72 E. R. 934. 

5651. .] — Rose v. Bartlett, No. 5627, 

ante . 

5652. .] — Re Caswall, Ex p . Caswall, 

No. 5645, ante . 

5653 . ,] — Chapman v. Hart (1749), 1 Ves. 

Sen. 271 ; 27 E. R, 1026, L. C. 

Annotations : — Consd. Thompson v. Lawley (1800), 2 Bos. 
& P. 303. Refd. Moore v. Moore (1781), 1 Bro. C. C\ 127 ; 
Watkins v. Lea (1802), G Ves. 633 ; Stuart v. Bute (1806- 
13), 11 Ves. G57 ; Church r. Mnndy (1808), 15 Ves. 306 ; 
H. v. Capper, Ite Bowler (1817), 5 Price, 217 ; Doe d. 
Clarke v. Ludlarn (1831 ), 7 Bing. 275 ; Hertford v. Lowther 
(1843), 7 Beav. 1 ; Houlding r. Cross (1855), 1 Jur. N. S. 
250 ; Swinfen v. Swinfen (1860), 29 Beav. 207 ; lie 
Johnston, Cockerell v. Essex (1884), 26 Ch. D. 538. 

5654. .] — Testator being seised of freehold 

lands, & possessed of leasehold lands for the 
remainder of a term of 1,000 years, devised “ all 
his manors, advowson, donation, rights of 
patronage & presentation, & all & every *his 
several lands, tenements, & hereditaments what- 
soever & wheresoever, whereof he was seised of, 
interested in, or entitled to, etc.” : — Held : under 
this devise the leaseholds did not pass. — Pistol 
d. Randal v. Biccardson (1784), 3 Doug. K. B. 
361 ; 1 Hy. Bl. 26, n. ; 99 E. K. 696. 

Annotations : — Consd. Lane v. Stanhope (1795), 6 Term 
Hep. 345 ; Thompson v. Lawley (1800), 2 Bos. & P. 303. 
Refd. Watkins v. Lea (1802), 6 Ves. 633 ; Hodgson v. 
Merest (1821), 9 Price, 556 ; Ongley v. Chambers U824), 8 
Moore, C. P. 665. 

5655. .] — Under a general devise of all 

manors, messuages, lands, tenements & here- 
ditaments, leasehold, messuages will not pass, 
unless it appear to have been the evident intent 
of the devisor that they should pass. — Thompson 
v . Lawley (Lady) (1800), 2 Bos. & P. 303 ; 126 
E. R. 1295 ; previous proceeding s, 5 Yes. 476, 
L. C. 

Annotations : — Apld. Hobson v. Blackburn (1833), 1 My. & 
K. 571. Consa. Holmes v. Milward (1878), 47 L. J. Ch. 
522. Refd. Watkins v. Lea (1802), 6 Ves. 633 ; Parker 
v. Marchant (1843), 2 Y. & C. Cb. Cas. 279; Wilson v. 
Eden (1850), 5 Exch. 752 ; Swift v. Swift (1859), 1 Do G. F. 
& J. 160. 

5656. .] — (1) A devise of lands <fe tene~ 

ments without more, or a devise of messuages or 
tenements to uses applicable only to freehold 
property without more, will not pass testator’s 
leasehold property. 

(2) A devise of messuages or tenements with 
the appurtenances, to usos applicable only to 
freehold property, will comprise leasehold pro- 
perty, where a clear intention to that effect can 
be collected from the circumstance of the leasehold 
property having been blended in enjoyment with 


the freehold. — Hobson v . Blackburn (1833), 1 
My. & K. 571 ; 2 L. J. Ch. 168 ; 89 E. R. 797. 

Annotations : — As to (2) Refd. Wilson v . Eden (1850), 5 

Exch. 752 ; Evans v. Angell (1858), 20 Beav. 202 ; 

Cuthbert v. Robinson (1882), 51 L. J. Ch. 238. 

5657. — Testator devised to trustees all 
his messuages or tenements, farms, lands, here- 
ditaments, & premises, with the appurtenances, 
situate in C. <fc W., &> all other his freehold lands 
& tenements whatsoever ; to hold all such his 
said real estate, with the appurtenances, to the 
trustees & their heirs, upon trust for the use of 
his wife for life, with limitations, after her decease, 
which were applicable to freeholds only ; & he 
gave all his household goods, implements of 
husbandry, farming, stock, moneys, securities for 
money, & all other his personal estate & effects 
whatsoever, to his wife, for her own sole use. 
Testator was seised, in fee, of freehold lands in 
C., W. & S., but there was no messuage or other 
building on any of those lands, except a wooden 
barn & stable on the land in 8. He was also 
possessed of land in C. for a long term of years, 
on which there were a messuage, <fc farm buildings ; 
&, at his death & for six years before, he occupied 
the freehold & leaseholds as one farm, but they 
did not adjoin each other : — Held : the leaseholds 
did not pass, under the devise of all testator’s 
messuages or tenements, farms, etc., but under 
the bequest of testator’s personal estate. — Arkkll 
v, Fletcher (1839), 10 Sim. 299 ; 3 Jur. 1099 ; 
59 E. R. 629. 

Annotations : — Apld. Parker v. Marchant (1843), 2 Y. & 

C. Ch. Cas. 279. Reid. Hall r. Fisher (1844), 1 Coll. 47 ; 

Evans v. Angell (1858), 26 Beav. 202. 

5658. Effect of additional descriptive words.] 

—-Testator having, by his will, made a marked 
distinction between his real & personal estate, 
gavo the residue “ of his personal estate, goods, 
& chattels ” to his brother absolutely, & he 
devised ‘‘all singular his manors, lordships, 
rectories, advowsons, messuages, lands, tenements, 
tithes, & hereditaments, situate at or near W., 
“ & all other his real estates in W., & elsewhere in 
Great Britain ” to trustees for his brother for life, 
with remainder to his first & other sons, etc. : — 
Held : (1) upon the context of the will, testator’s 
leaseholds for years passed under the residuary 
bequest to A. absolutely, & not in strict settlement 
with the real estates ; &, (2) although the Wills 
Act, 1837 (c. 26), was applicable to this case, still 
sect. 26, which enacts that a devise of the land 
of testator, etc., shall be construed to include 
leasehold estates to which such description shall 
extend, unless a contrary intention shall appear, 
did not affect the above construction. 

(3) In the very numerous cases in which the 
rule in Rose v. Rartlett , No. 5627, ante , has been 
referred to & discussed, it does not appear to have 
been intentionally or substantially varied ; but 
when the words describing the subject of the 
devise have not been simply “ lands & tenements,” 
but the words “ farms, messuages, & mines,” or 
any of them have been added, or testator has, in 
addition to the words simply describing the 
subject of the devise, used other words descriptive 
of the nature or extent of his interest in the thing 
given, & that interest, as described, is properly 
applicable to leaseholds, or has used words plainly 
connecting property which was leasehold with the 
lands or tenements or hereditaments the principal 
subject of the devise, the additional words have, 
although not in a manner always approved of, 
been held to warrant the conclusion that leaseholds 
were within the description of the thing devised. — 
Wilson r. Eden (1848), 11 Beav. 237 ; 17 L. J. Ch. 
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459 ; 12 Jur. 488 ; 50 E. R. 807 ; on appeal, sub 
nom . Eden v. Wilson (1852), 4 H. L. Cas. 257, 
H. L. 

Annotations : — As to (2) Consd. Swift v. Swift (1859), 1 De 
G. F. &J. 160 ; Prescott v. Barker (1874), 9 Ch. App. 174 ; 
Butler v. Butler (1884), 28 Ch. D. 66. Generally, Mentd. 
Doutty v. Laver (1849), 14 L. T. O. S. 102 ; Monypenny 
v. Bering (1850), 7 Hare, 568 ; Sheffield v. Coventry 
(1852), 2 Be G. M. & G. 551 ; Abbott v. Middleton, 
Ricketts v. Carpenter (1858), 7 H. L. Cas. 69 ; Stanley v. 
Stanley (1862), 2 John. & H. 491 ; Hanbury v. Bateman, 
[1920] 1 Ch. 313. 

5659. Reversionary estate.] — The words “ lands 
& tenements ” will carry a reversionary estate or 
a possibility after an estate tail. — Monnington v. 
Davis (1095), Fortes. Rep. 224 ; 92 E. R. 827. 

5660. Advowson.] — (1) In a devise, an advow- 
son in gross passes under the description of “ tene- 
ment.” 

(2) The devisor, after making various bequests, 
directing part of his estate to be sold for the pay- 
ment of his debts, & charging the remainder with 
an annuity to his widow, devised as follows : “ All 
the rest & residue of my goods & chattels, lands 
& tenements, not before given & bequeathed, my 
debts being paid, I give & bequeath, subject & 
charged as aforesaid, to my brother R. S., if living 
at the time of my death ; if not living, to his 
children, to be divided between them ” : — Held : 
the fee passed to the devisees. — Gully v. Exeter 
(Bp.) (1827), 4 Bing. 290 ; 12 Moore, C. P. 591 ; 5 
L. J. O. S. C. P. 178 ; 130 E. R. 779. 

Annotations : — As to (1) Consd. Crompton v. Jarratt (1885), 
30 Ch. D. 298. Refd. Beauchamp r. Winn (18(59), 4 Ch. 
App. 5(52. As to (2) Refd. Doe d. Sains r. Garlick (1845), 
14 M. & W. (598. Generally, Mentd. M'Gahey v. Alston 
(1830), 2 M. & W. 200. 

{c) “ Messuages .” 

5661. Curtilage & garden.] — By the devise of a 
messuage a garden & the curtilage will pass with- 
out saying cum pertinentiis . — -Carden v. Tuck 
(1588), Pro. Eliz. 89 ; 78 E. R. 348 ; sub nom. 
Chard A Tuck’s Case, 3 Leon. 214 ; 74 E. R. 641. 

Annotations : —Apld. Fcrgusson v. L. B. & S. C. Ry. (18(53), 3 
Do G. J. Srn. 053. Refd. A.-G. r. Reynolds, 11911] 2 
K. 15. 888. 

5662. — — -.] — By will, dated .Tune 23, 1828, 
testator, therein described as * " of W. in the county 
of L.” devised all his real <fc personal estate to his 
wife for life, durante viduitatc, <fc after her decease 
or second marriage he willed that his “ freehold 
estate in W. aforesaid should not be sold or mort- 
gaged, etc., but should remain in the family for 
ever,” & he further devised the “ rents, issues, & 
profits, of his freehold estate, after his wife’s 
decease or second marriage, unto all his children 
equally between them, share share alike.” By 
a codicil executed on the same day testator willed 
as follows : ‘‘1 give, devise, A bequeath unto my 
son E., after the decease or marriage of my wife, 
all, & every part of my “ freehold messuage, with 
all the appurtenances thereto belonging, or in any 
manner appertaining, to hold to him, his heirs & 
assigns for ever. & in all other respects I 
confirm my said will ; my personal property to be 
divided amongst my other children, share & 
share alike.” 

Testator died on June 30, 1828, leaving his 
widow <fe four children surviving — viz., E., deft., 
then aged eighteen ; D., since deceased, then aged 
seventeen ; J., since deceased, then aged fifteen, 
& A., the wife of pltf., then aged thirteen. On 
Feb. 16, 1831 , the widow married again, whereupon 


deft., the eldest son, entered into possession of the 
farm & lands, comprising the freehold estate & 
freehold messuages & appurtenances respectively 
mentioned in the agreement & codicil, & has 
remained in possession ever since. Pltf., A., was 
married to her husband & co-pltf. on Oct. 11, 
1833, being then under the age of twenty-one 
years. 

Ejectment was brought by pltfs. on July 4, 
1870, to recover possession from deft, of one- 
fourth of the freehold farm & lands at W., in which 
a verdict was entered by consent for deft., & upon 
a rule to set that verdict aside & enter it for pltfs., 
pursuant to leave reserved, on the ground that the 
house, etc., & not the land, passed under the 
codicil to deft. : — Held : giving the ordinary 
meaning to the word “ messuage,” the farmhouse 
<fc its appurtenances, such as the curtilage, garden, 
& orchard usually held with it, alone passed to 
deft, under the codicil, <fe there was no reason for 
departing from the ordinary construction & 
meaning of that word in the present case. — 
Borrows v. Ellison (1871), L. R. 6 Exch. 128 ; 
40 L. J. Ex. 131 ; 24 L. T. 365 ; 19 W. R. 850. 

5663. Land belonging to messuages.] — Devise 
of messuages, with all houses, barns, stables, stalls, 
etc., that stand upon or belong to the said 
messuages; the lands belonging to the messuages 
shall pass. — Gulliver d. Jeffereys v . Poyntz 
(1770), 3 Wils. 141 : 2 Win. Bl. 726; 95 E. R. 978. 
Annotation : — Refd. Cuthbcrt v. Robinson (1882), 30 W. R. 

36(5. 

5664. Leaseholds.] — Arkell v . Fletcher, No. 

5657, ante . 

(i d ) “ Freeholds .” 

5665. Whether denoting both quality & tenure of 

estate.] — Mathews v. Mathews, No. 4997, ante . 

5655, J — The word “ freehold ” may refer 

either to the quality or to the tenure of an estate. 

Devise of “ my freehold land & hereditaments 
at M.” : — Held : to pass not only freeholds, but 
also privileged copyholds, on the ground that the 
latter were known as “ freeholds ” or “ customary 
freeholds ” in the locality, & the testatrix was 
unaware of any distinction of tenure . — Be Steel, 
Wappktt v. Robinson, f 19031 1 Ch. 135; 72 

L. J. Ch. 42 ; 87 L. T. 548 ; 51 W. R. 252 ; 47 
Sol. Jo. 31. 

5667. Leaseholds.] — One devises all his freehold 
houses in A., & hath none but leasehold houses 
there ; the leasehold shall pass. — Day v. Trig 
(1715), 1 P. Wms. 286 ; 2 Eq. Cas. Abr. 323 ; 24 
E. R. 391. 

Annotations : — Distd. Pistol v. Rlccardson (1784), 3 Doug:. 

K. B. 301. Apld. Doe d. Dunning v. Cranstonn (1840), 7 

M. tc W. 1. Refd. Fifczroy v. Howard (1828), 3 Russ. 225 ; 

Lovell v. Knight (1831), 1 L. .1. Ch. 47 ; Miller v. Travers 

(1832), 8 Bing. 2 44 ; Stanley v. Stanley (1862), 2 John. & 

H. 491 ; Cowcn r. Truetltt, [1899] 2 Ch. 309. 

555g, .] — Testator by his will devised as 

follows : “ Whereas it appeal's to me, that one 

part of my said freehold lands, viz. those lands 
which 1 hold in the parishes of W., B., & M., were 
held for a considerable period of time by my 
father’s ancestors in the male line, bearing the 
name & arms of D. as hereditary proprietors of 
the same, I therefore consider it just & equitable 
(hat those lands should continue to be held if 
possible, by persons of the same name & family. 
1 therefore give, bequeath, & devise, the freehold 
lands which I hold in the three parishes aforesaid 
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6667 1 . Leaseholds . ] — Testator having 
freehold & leasehold land in C. devised 
all his “ real estate at C. M : — Held: 


there being no contrary Intention on 
the faoo of tho will, suoh devise carried 
the leasehold land as well as the free- 
hold. — Hester v. Trustees, Execu- 
tors & Agency Co., Ltd. (1892), 18 
\.L. R 509.— AUS. 


6667 ii. .] — Where testator has 

both freehold & leasehold property, In 
a particular place a gift of " freehold 
property ” in such place does not carry 
with it the leasehold property .— Re 
"Dwyer (1900), 26 V. L. ft. 263. — AUS. 
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Wills. 


Sect. 


15. 

K. 


— Descriptions of property : 


Sub-sect. 14, 


to,” etc. The property which testator possessed 
in the parish of M. was freehold, but that in the 
parishes of W. <fc B. was all leasehold, which he 
had derived from his father’s ancestors in the 
male line : — Held : the leasehold lands in the 
parishes of W. Sc B. were sufficiently ascertained 
by the will, Sc therefore, though incorrectly 
described as “ freehold,” passed under the devise. 
— Doe d. Dunning v. Cranstoun (1840), 7 M. & 
W. 1 ; 9 L. J. Ex. 294 ; 4 Jur. 683 ; 151 E. R. 654. 

A nnotation : — Apld. Nelson r. Hopkins (1851), 21 L. J. Ch. 

5669. -.] — B. being seised of certain lands 
at K., in the county of C., demised them to S. for 
three lives ; S. agreed to assign the lease for lives 
to T., & T. G. entered into possession of the lands, 
Sc obtained from B. a lease of the same lands for 
999 years at a peppercorn rent during the con- 
tinuance of the lease for lives, <fc afterwards at 
£100 a year. T. having these interests in the 
lands, made his will, in which was the following 
clause : “I order all my freehold interests in the 
county of 0., etc., except my interest in K., which 
I hold under B., to be sold. Sc the money arising, 
etc., to be divided ” — Held : T.’s interest in the 
lease for lives was disposed of by this clause in the 
will. — Gurly r. Gurly (1842), 8 Cl. & Fin. 743 ; 
8 E. R. 291, H. L. 

Annotations : — Mentd. Thompson v. Watts (1862), 2 John. 

H. 291; O'Brien r. Hearn (1870), 18 W. R. 514; 
Nalsmith v. Boyee, (18991 A. C. 495. 

5670. .] — Testator devised all his real 

estates to trustees ; as to his freehold messuage, 
farm, lands Sc hereditaments in the county of B., 
in trust for C. Testator had a farm in that 
county, consisting of a messuage of 116 acres of 
land, of which the messuage Sc the greater part of 
the land were freehold, Sc the other parts leasehold 
for long terms of years at peppercorn rents ; Sc 
they were interspersed with & undistinguishable 
from the freehold part. Sc had been demised there- 
with as one farm, at one entire rent, Sc testator 
had always treated Sc dealt with them as free- 
hold Held : the leasehold parts were not com- 
prised in the trust. — S tone v. Greening (1843), 
13 Sim. 390 ; 60 E. R. 151. 

Annotations Distd. Hardwick r. Hardwick (1873), L. II. 
16 Kq. 168. Distd. & Dbtd. lie Bright*8mith, Bright - 
Smith v. Bright-Smith (1886), 31 Ch. D. 314. 

5671. .] — Devise of “ all that freehold farm 

called the Wick Farm, containing 200 acres or 
thereabouts, occupied by W. E., as tenant to me, 
with the appurtenances,” to uses applicable to 
freehold property only. At the date of the will 
Sc of the death of testator W. E. held, under a 
lease from the testator, 202 acres of land, which 
were described in the lease as the Wick Farm. 
Of these, twelve acres were leasehold : — Held : 
the twelve acres did not pass by the devise. — 
Haul v. Fisher (1844), 1 Coll. 47 ; 8 Jur. 119; 63 
E. R. 315. 

Annotations: — Diftd. Hardwick r. Hardwick (1873), L. K. 
16 Eq. 168 ; lie Bright -Smith, Bright-Smith v. Briglit- 
Smith (1886), 31 Ch. D. 314. Overd. Hollett v. Hallatt 
(1898), 14 T. L. H. 420. Reid. Morrell v. Fisher (1849), 4 
Kxch. 591. Mentd. Morrell v. Fisher (1851), 4 De G. & 
Sm. 422. 

5672. .] — A. by his will devised his “ free- 
hold farm, called Wick,” in the occupation of 
T. B. to two devisees, in moieties. Two parcels 
of what was called the Hill Ground were, at the 
date of the will, part of Wick farm, but they were 
leasehold. A. further devised as follows : viz. 

“ niy leasehold farmhouse, homestead, lands, 
& tenements at Headington, containing about 
170 acres, held under Magdalen College, Oxford, 


Sc now in the possession of T. B., jun., to,” etc. 
T. B. held the farm at Headington, but not the 
two pieces of land called the Hill Ground ; — Held : 
the pieces of land called the Hill Ground did not 
pass by either of the above devises, but they 
passed under the residuary clause. — Morrell v. 
Fisher (1849), 4 Exch. 591 ; 19 L. J. Ex. 273 ; 14 
L. T. O. S. 398. 

Annotations : — Refd. Griffiths v. Penson (1863), 1 New Hep. 
330 ; Mellon;. Wahneslcy, 11904] 2 Ch. 525 ; lie Brookett, 
Dawes v. Miller, [1908] 1 Ch. 185 ; Watcham n. East 
Africa Protectorate, [1910] A. C. 533. Mentd. Wood v. 
Howcliffe (1851), 6 Exch. 407 ; Josh v. Josh (1858), 6 
C. B. N. S. 454 ; Webber v. Stanley (1861), 16 C. B. N. S. 
698 ; Early v. Rathbone (1888), 57 L. J. Ch. 652 ; East- 
wood v. Ashton, (1915] A. C. 900 ; Norman v. Norman, 
[1919] 1 Ch. 297. 

5673. .] — Testator by his will devised to A., 

his heirs Sc assigns for ever “ all those three several 
freehold messuages in N. Street, together with 
the piece of freehold ground in the rear of the said 
messuages, whereon I have erected certain 
cottages, parcel of P.’s Gardens, Sc which said last- 
mentioned hereditaments were conveyed to me by 
indentures bearing date,” etc. There was a piece 
of freehold land in the rear of the three messuages 
which had been included in the conveyance re- 
ferred to ; but the only cottage built by testator 
to which the words could apply, was built upon 
some leasehold land adjoining, of which testator 
became possessed at a different time Sc under a 
different conveyance ; — Held : this cottage did 
not pass to A. under devise. — Doe d. Parsey v. 
Hemming (1851), 17 L. T. O. S. 89. 

5674. .] — Mathews v. Mathews, No. 4997, 

ante. 

5675. Copyholds.] — The word “ freehold ” must 
be construed according to its ordinary import, Sc 
would therefore not inchide frank tenements held by 
copy.— Roe d. Conollyp. Vernon Sc Vyse (1804), 
5 East, 51 ; 1 Smith, K. B. 318 ; 102 E. R. 988. 

Annotations : — Expld. Doe d. Campton v. Carponter (1850), 
15 Jur. 719. Refd. Doe d. Beach t\ Jersey (1818), 1 B. & 
Aid. 550 ; Pullin v. Pullin (1825), 3 Bing. 47 ; Wilkinson 
v. Malin (1832), 2 Cr. & J. 636 ; Portland r. Hill (1806), 
L. R. 2 Eq. 765 ; Doan v. Gibson (1867), 15 W. R. 809. 

5676 . .] — Gift of “ all my freehold estate 

Sc effects wheresoever situate ” : — Held : not to 
include copyholds .— Re Ballard (1874), 22 W. R. 
433. 

5677. .] — Testator devised a farm by the 

description of “ my freehold farm Sc lands situate 
at Edgware, Sc now in the occupation of J.” The 
will contained no residuary devise. The farm 
comprised about seventy-six acres, of which 
twenty-six were copyhold ; — Held : the copyhold 
parts of the farms passed under the devise . — Re 
Bright-Smith, Brigjit-Smith v. Bright-Smith 
(1886), 31 Ch. D. 314 ; 55 L. J. Ch. 305 ; 54 L. T. 
47 ; 34 W. R. 252 ; 2 T. L. R. 230. 

5678. Property held as mortgagee.] — Where 
testator was mtgee. in fee, Sc devised all his free- 
hold estates under certain limitations which could 
be applicable only to property which was his own : 
— Held : the devise did not pass his legal state as 
mtgee. — Galliers v. Moss (1829), 9 B. Sc C. 267 ; 

4 Man. & Rv. K. B. 268 ; 7 L. J. O. 8. K. B. 109 ; 
109 E. R. 99. 

Annotations : — Refd. Rc Tyas, Ex p . Barber (1832), 5 Sim. 
451 ; Mather v. Thomas (1833), 6 Sim. 115 ; Doe d. 
Guest v. Bennett (1851), 6 Exch. 892 ; Re King’s Mortgage 
(1852), 5 De G. & Sm. 044 ; Knight r. Robinson (1856), 

2 K. & J. 503. 

5679 . .] — Testatrix devised all her freehold 

messuages, etc., in S. to trustees in trust to sell 
Sc stand possessed of the proceeds in trust for A., 
Sc gave the residue of her personal estate to the 
trustees in trust for B. After the date of her 
will she sold the houses Sc conveyed them to the 
purchaser, Sc he deposited the conveyance Sc titles 
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deeds thereof with her, to secure part of the pur- 
chase-money : — Held : the security & the money 
due on it did not pass, under Wills Act, 1837 
(c. 20), s. 20, to the trustees in trust for A., but to 
the trustees in trust for B. — Moor v. Raibbeck 
(1841), 12 Sim. 123 : 59 E. R. 1078. 

Annotations Apld. Hcwson v. Carolin (1851), 17 L. T. O. S. 
296 ; He Clowes, [1893] 1 Ch. 214. Contd. He Moses, 
Beddington v. Beddington, [1902] 1 Ch. 100. Mentd. 
Fenn v. Death (1856), 2 Jur. N. S. 700 ; Pride v. Fooks 
(1858), 3 De G. & J. 252. 

5680. Customary freehold.] — Be Steel, Wappett 
v. Robinson, No. 5000, ante. 

( e ) “ Hereditaments.” 

5681. Mortgages In fee.] — Mtges. in fee, though 
forfeited, will not pass by a general devise of all 
my lands, tenements & hereditaments. Nor will 
they pass by such a general devise, though the 
equity of redemption is afterwards foreclosed, or 
released. — Strode v . Russel (Lady) (1707), 2 
Y r ern. 021 ; 23 E. R. 1008 ; sub nom. Strode v . 
Falkland (Lady), 3 Rep. Ch. 109, L. C. ; on 
appeal , sub nom. Falkland (Lady) v. Lytton 
(1708), 3 Bro. Pari. Cas. 24, H. L. 

Annotations: — Apld. Yard ley v. Holland (1875), L. It. 20 
Eq. 428. Refd. Canning v. Canning (1729), Mob. 240: 
Caaburne r. Inclin (1738), West. temp. Hard. 221 ; Chol- 
niondcley r. Clinton (1820), 2 .lac. & \V. 1. Mentd. 
Bromloy v. JellereyR (1700), Prcc. Ch. 138 ; Rutland v. 
Rutland (1723), 2 1\ Wins. 210 : Chester r. Chester (1730), 
Fitz-G. 150 : Francis v. Richfield (1742), 2 Coop. temp. 
Cott. 531 ; Ulrich v. Litchfield (1742), 2 Atk. 372 ; Rldout 
v. Pain (1 747), 3 Atk. 48G ; GibHon v. Rogers (1750), A mb. 
93 ; Potter v. Potter (1750), 1 Ves. Sen. 437 : A.-G. v. 
Downing (1769), Arnb, 571 : Rarnes v. Crow (1792), 4 
Bro. C. O. 2 ; PJgnft v. Waller (1802), 7 Ves. 98 ; Good- 
title d. Daniel v. Miles (1805), 6 East, 494: Morgan d. 
Snrman r. Surman (1808), 1 Taunt. 289 ; Ilnlme v. 
Ileygate (1816), 1 Mer. 285 : Doe d. Allen v. Allen (1810), 
12 Ad. & El. 451 : Shore r. Wilson (1842), 9 Cl. & Fin. 
355; Ford i\ Ford (1818), 0 Hare, 4 86 ; O'Reilly r. 
Smith (1851), 17 L. T. O. S. 280 ; Horwood v. Griffith 
(1853), 2 W. R. 71. 

5682. Manor.]— II aslewood v. Pope, No. 5039, 
ante. 

5683. Fee.] — Testator devised “ all that my 

copyhold estate called M., etc., consisting of, etc., 
to the use of my niece S., for & during her natural 
life, charged & chargeable nevertheless ; & I 

hereby charge the said copyhold estate 1 so given to 
my said niece S. with the payment of an annuity 
of £25 per annum unto my brother E. S. for life, 
payable half-yearly, the first payment to begin 
three months next after my decease ” ; “ from 

<fe immediately after the decease of my said niece 
8. I give <fc devise the same copyhold heredita- 
ments unto & equally between all & every the 
children of my said niece, share & share alike.” 
There were then other devises of other property, 
& then a residuary devise of “ all & every other my 
real estates not hereinbefore otherwise disposed 
of” to deft, in fee: — Held: the devise to the 
children of S. passed only as estate for life ; for 
that the word “ hereditaments ” did not of itself 
pass a fee, <te the word “ estate ” used in the devise 
of S. for life was not brought- down by reference 
into the devise to her children, because the words 
of reference, “ the same copyhold ” in the second 
devise, did not stand alone, nor were joined with 
similar words to those used in the first devise, but 
were joined with a different word, viz. “ heredita- 
ments.” — Vick v. Sueter (1854), 3 E. & B. 219 ; 
23 L. J. Q. B. 212 ; 18 Jur. 025 ; 118 E. R. 1123 ; 
subsequent proceedings , sub nom. Meredith v. 
Vick (1857), 23 Beav. 559. 

5684. Advowson.] — Savil v. Savil (1737), 
Fortes. Rep. 351 ; 92 E. R. 880. 


5685. .] — Westfaling v. Westfaling, No. 

5641, ante. 

5686. Tithes.] — (1) A. being seised in fee of a 
messuage & lands, & all tithes issuing & arising 
therefrom, devised “ all his freehold messuage & 
tenement, & all the profits arising therefrom,” 
to his wife. Qu. : whether the tithes passed 
under the word profits in the devise. 

(2) The word “hereditaments” is peculiarly 
applicable to tithes ( per Cur.). — Doe d. Watson 
v . Jefferson (1824), 2 Bing. 118 ; 9 Moore, 0. P. 
200 ; 2 L. J. O. 8. C. P. 138 ; 130 E. R. 250. 

Annotation : — Held. Doo d. Sweeting v. Hollard (1829), 9 
B. & C. 789. 

5687. Contingent Interest.] — Under a will, dated 
in 1827, by which testator devised all the heredita- 
ments which he should be entitled to at his death 
to trustees for sale : — Held : an estate in which 
he had at his death a contingent interest in fee 
both by way of shifting use & by virtue of an 
ultimate limitation in default of issue of his brother 
did not pass. — Honywood v. Honywood (1843), 
2 Y. & C. Ch. Cas. 471 ; 03 E. R. 211. 

5688. Money in trust for investment In land.] — 
Basset v. St. Levan (1894), 71 L. T. 718 ; 43 
W. R. 105 ; 39 Sol. Jo. 80 ; 13 R. 235. 

Annotation : — Folld. He Gosselin, Gosselin v. Gosselin, [1906] 
1 Ch. 120. 

5689. .] — G. devised real estate to his son 

for life, with remainders over in strict settlement, 
&> declared that the estate for life limited to his 
son was limited upon condition that he should 
enlarge the estate in tail male, or ifi tail, to which 
he was entitled under his grandfather’s will, in 
all the hereditaments devised by that will, or sub- 
ject to the limitations thereof, & resettle the same 
to the uses limited by testator’s will. By the 
grandfather’s will large estates were devised to 
testator for life, with remainder to his son in tail 
male, parts of which had been sold, & the pur- 
chase-moneys were, at testator’s death, in the 
hands of trustees subject to a trust for reinvest- 
ment in land : — Held : these moneys were included 
in the word “ hereditaments ” & must be resettled. 
— Be Gosselin, Gosselin v . Gosselin, [1906] 
1 Ch. 120 ; 75 L. J. Ch. 88 ; 54 W. R. 193 ; 50 
Sol. Jo. 94. 

( / ) Other Cases. 

5690. Lands “ out of settlement/’] — A devise 
of lands, out of settlement, will pass as well as 
those lands, of which testator was seised in fee at 
the time of making his will, as those which were 
comprised in a settlement made on his marriage, 
the particular uses of which were determined by his 
having no male issue. — Falkland (Lady) v. 
Lytton (1708), 3 Bro. Pari. Cas. 24 ; IE. R. 
1152, Id. L. ; affg. 8. C. sub nom . Strode v . 
Falkland (Lady) (1707), 3 Rep. Ch. 169; sub 
nom. Strode v. Russel (Lady), 2 Vern. 621, L. C. 

Annotations : — Apld. Chester r. Chester (1730), Fifz-G. 150. 
Distd. O'Reilly v. Smith (1851), 17 L. T. O. S. 280. Refd. 
Rutland v, Rutland (1723), 2 P. Wins. 210 ; Canning v. 
Canning (1729), Mos. 24 0 ; Casburne v. Inglis (1738), 
West temp. Hard. 221 ; Ulrich v. Litchfield (1742), 2 Atk. 
372; Kidout v. Pain (1747), 3 Atk. 486; Gibson v. Rogers, 
Rogers r. Gibson (1 750), Ami). 93; Potter v. Potter 
(1750),! Vos. Sen. 437 ; A.-G. v. Downing (1769), Arnb. 
571 ; Barnes r. Crow (1792), 4 Bro. C. C. 2 ; Pigott i\ 
Wallor (1802), 7 Yes. 98 ; Good title ti. Daniel v. Miles 
(1805), 6 East, 494 ; Morgan d. Surman r. Surnian (1808), 
1 Taunt. 289 ; Hulme v. Hoygate (1816), 1 Mer. 285 ; 
Cliolmoudeley v. Clinton (1820), 2 Jae. & W. 1 ; Doe d. 
Allen v. Allen (1840), 12 Ad. & El. 451 ; Shore v. Wilson 
(1842). 9 Cl. & Fin. 355 ; Ford v. Ford (1848), 6 Hare, 
486 ; Horwood v. Griffith (1853), 2 W. R. 71 ; Yardley v. 
Holland (1875), L. R. 20 Eq. 428. 
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h. General term — Two properties included. 3— Donald’s Trustees v. Donald (1864), 2 Macph. (Ct. of Sess.L922 
So. Jur. 461.— SCOT. 
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Wills. 


Sect. 15. — Descriptions of property: Sub-sect. 14, 
K. (/), & L. (a) & ( b ) t.] 

5691. Rectory with premises thereunto belong- 
ing.] — Where testator devised the rectory or 
parsonage of M., with the messuages, lands, tene- 
ments, tithes, hereditaments, & all & singular 
other the premises thereunto belonging : — Held : 
certain lands which had been acquired or purchased 
by the owners of the rectory, between the years 
1607 & 1632, & had been uniformly occupied with 
it since, & were described in the several successive 
leases of the property, passed under such devise. — 
Ongley v. Chambers (1824), 1 Bing. 483 ; 8 Moore, 
C. P. 665 ; 2 L. J. O. S. C. P. 49 ; 130 E. R. 193. 

Annotations : — Distd. Evans v. Angell (1858), 26 Beav. 202. 

Held. Smith v. Rldgway (1865), L. R. 1 Exch. 46. 

L. Money. 

(a) In General . 

5692. General rule — Meaning restricted to money 
strictly.] — The word “ money ” by itself, in a will, 
means money strictly & nothing else, but when 
used in connection with other words, it may have 
a much more extended signification. — Glendening 
v. Glendening (1846), 9 Beav. 324 ; 7 L. T. O. S. 
134 ; 50 E. R. 368. 

Annotation : — Consd. In the Goods of Hand (1849), 7 Notes 

of Cases, 59. 

5693. .] — The word “ moneys ” in a 

codicil held to comprise not only all moneys in 
hand, but also all moneys due to testator, whether 
upon security or otherwise, notwithstanding 
express mention made in the will of “ moneys & 
securities for money.” 

In the absence of anything in the will to indicate 
a different intention the word “ moneys ” will be 
confined to ready money actually in hand. A 
different intention may be gathered from the words 
of the will (Wood, V.-C. ). — Langdale v. Whitfeld 
(1858), 4 K. & J. 426 ; 27 L. J. Ch. 795 ; 32 L. T. O. S. 
18 ; 4 Jur. N. S. 706 ; 6 W. R. 862 ; 70 E. R. 178. 

Annotations : — Apld. WilliamR v. Williams (1878), 8 Ch. D. 

789. Reid. lie Taylor, Taylor v. Tweodie, [1923] 1 Ch. 99. 

5694 .. . .] — The word “ money,” 

coupled with the word “ cash,” held confined to 
money strictly & properly so called. 

The word “ money,” standing by itself, is con- 
fined to the proper meaning of that word; yet, 
if money be given after a direction to pay debts, 
legacies, & funeral & testamentary expenses, or 
with any other words which denote an intention, 
on the part of testator, to dispose of the whole 
of his estate, it will be construed as synonymous 
with “ property.” — Nevinson v. Lennard (Lady) 
(1865), 34 Beav. 487 ; 55 E. R. 723. 

5695. .] — Tie Hunter, Northey v . 

Northey, No. 5119, ante. 

5696. .] — A bequest of “ money ” 

will include primarily only cash. It may include 
money at call, but although the context in 
individual cases may make it of wider application, 
it will not include either real estate or investments. 
This principle is unaffected by the fact that by 
Administration of Estates Act, 1926 (c. 23), 
realty & personalty together constitute one fund out 


of which funeral & testamentary expenses, debts, 
& legacies are payable . — lie Emerson, Morrill 
v. Nutty, [1929] 1 Ch. 128 ; 98 L. J. Ch. 145 ; 140 
L. T. 217. 

5697. When meaning extended — Depends on con- 
text.] — Glendening v. Glendening, No. 5692, ante . 

5698. .] — (1) Testatrix, dying pos- 

sessed of money, stock, & furniture, by her will, 
bequeathed the residue as “ the remainder of 
my money ” : — Held the parties named in such 
residuary clause were entitled to administration, 
with the will annexed, as residuary legatees, on the 
consent of the next of kin. 

(2) Although a simple bequest of “money” 
will not of itself pass stock, the word “ money ” 
may be so used in a Will as from the whole context 
to show that the testator meant it to pass stock & 
other personal estate (Sir IT. Jenner Fust). — 
In the Goods of Hand (1849). 7 Notes of Cases, 59 ; 
13 L. T. O. S. 405 ; 13 Jur. 663. 

5699 . .] — The word “ money ” in a 

will will only be taken to have been applied in its 
correct & proper use, unless there is something 
in the context which evidently points to a more 
extended signification. 

Testatrix, being entitled to certain sums of 
money in the funds, & possessing also a small sum 
of cash in the house, bequeathed by will the whole 
of her money to a tenant for life ; at his death to 
be divided between her nieces A. &> B., her clothes 
to be divided likewise between them, her watch 
& trinkets for her niece B. ; & declared that the 
longest survivor of her nieces was to become 
possessor of the whole money : — Held : the money 
in the funds did not pass under the description of 
“ money.” — Lowe v. Thomas (1854), 5 He G. M. 
& G. 315 ; 2 Eq. Rep. 742 ; 23 L. J. Ch. 616 ; 23 
L. T. O. S. 238 ; 18 Jur. 563 ; 2 W. R. 499 ; 43 
E. R. 891, L. J J. 

Annotations AM. Cowling v. Cowling (1859). 26 Beav. 
449. Consd. Cover v. Davis (1860), 29 Beav. 222. Distd. 
lie Dutton, Herbert v. Harrison (I860), 20 L. T. 386 ; 
Prichard v. Prichard (1870), L. li. 11 Eq- 232 ; lie Cadogan, 
Cadogan r. Palagi (1883), 25 Ch. D. 154; lie Townley, 
Townley r. Townley (1884), 53 L. J. Ch. 516 ; Hart v. 
Hernandez (1885), 52 L. T. 217. Apld. lie Hunter, 
Northey v. Northey (1908), 25 T. L. It. 19. Consd. lie 
Skilien, Charles v. Charles, [1916] 1 Ch. 518. Folld. lie 
Gliddon, Smith v. Glhldon, 11917} 1 Ch. 174. Consd. lie 
Taylor, Taylor v. Tweodie, [1923J 1 Ch. 99. Refd. 
Langdale r. Whitfield (1858), 4 K. & J. 426 ; Montagu v. 
Sandwich (1863), 33 Beav. 324 ; Boardman r. Stanley 
(1873), 21 W. It. 644 ; lie J Tingle, Walker r. Stewart 
(1881), 17 Ch. D. 819; Lloyd v. Lloyd (1886), 54 L. T. 
841 ; lie Woolley, Catheart v. Eyskens, [1918] 1 Ch. 33 ; 
In the Goods of Gates, [1928] P. 128. 

5700. -.] — Langdale v. Whitfeld, 
No. 5693, ante. 

5701. - -.] — Nevinson v. Lennard 

(Lady), No. 5694, ante. 

5702. .] — Testator gave a house & 

£300 “ of lawful money ” to his daughter, & “ the 
remainder of all his moneys, in whatever it may 
be, in bonds or consols or anything else,” to his 
wife : — Held : the wife was entitled to all testator’s 
residuary personal estate invested in any security, 
including a fife policy, but not to a leasehold or 
furniture or chattels. 


PART XVI. SECT. 15, SUB-SECT. 14.— 

L. (a). 

5692 i. General rule — Meaning re- 
stricted to money strictly. ]— Testator gave 
10 per cent, of his money in charity, Sc 
bequeathed the rest of his property to 
his children, share Sc share alike : — 
Held : *' money ” Included besides 

money at testator’s call, Consols, 
stocks that could be immediately turned 
into cash, 8c arrears of rent of real Sc 
ersonal estate belonging to testator, 
ut not capital sums secured by mtges. 
— O’Connor v. O’Connor, [1911] 1 
I. R. 263 ; 45 I. L. T. 94.— -IR. 


6692 ii. .] — Public Trus- 

tee v. Sheath, [1918] N. Z. L. R. 129. 
— N.Z. 

j. Cases of imperfect enumeration .) — 
The rule as to cases of imperfect 
enumeration does not apply to cases 
where a sum of money is named in the 
will. — -McLennan r. Wish art, lie 
Nelson, 14 Gr. 199, 512. — CAN. 

6697 i. When meaning extended — 
Depends on context.] — Primd facie 
“ money ” means moneys in hand or 
receivable at call, but as money is a 
term of elastic connotation it will 
receive a wider or more restricted 


construction according to the context 
in which it is found, & the intention 
of testator to be collected from the 
will as a whole. — Sarat Chandra 
Mitra v. Charusila Dabi (1928), 
I. L. R. 55 Calo. 918.— IND. 

5697 ii. .] — Burke v. 

Doyle, [1897] 1 I. R. 479. — IR. 

5697 Hi. .] — ORD v. Ord, 

[1927 J S. C. 77.— SCOT. 

k. '* Hundred sterling ” means ** £100 
sterling.**]— Burn v. Thomson’s Trus- 
tees (1840), 15 Fac. Coll. 705 ; 12 Sc. 
Jur. 387 — SCOT. 
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I concur in this : that if testator, by his will, 
gives matters, which are not money in the ordinary 
acceptation of the term, A afterwards gives all 
“ other my moneys whatsoever A wheresoever,” 
he applies that expression to tilings which are not 
strictly money A consequently that things not of 
that character pass under the gift. Thus if testator 
gives Whiteaere A all the rest of my money to 
A. B., he means all his property, for he treats 
Whiteaere as “ money,” although land or real 
estate A personal chattels are not properly speaking 
“ money ” (Lord Romilly, M.R.). — Stooke v. 
Stooke (1860), 35 Beav. 396 ; 14 W. R. 564 ; 55 
E. R. 949. 

Annotation: — Consd. lie Pringle, Walker v. Stewart (1881), 

17 Ch. 1). 819. 

5703 . .] — Ue Townley, Townley v. 

Townley, No. 5800, post . 

5704. & surrounding circumstances.] 

— In construing a will no absolute technical 
meaning should be given to such a word as 
“ money,” the meaning of which must depend 
upon the context, if any, A such surrounding 
circumstances as the ct. can take into considera- 
tion. Testatrix who was possessed of cash, 
securities, leaseholds, furniture, A effects, by her 
will, made in expectation of her death, which 
occurred two days after its date, gave “ one-half 
of the money of which I am possessed to H., A 
the remainder equally between O. AS. A after 
them to their children ” : — Held : the word 
“ money ” passed all the personal estate . — Re 
Cadogan, Cadogan v. Palagi (1883), 25 Ch. D. 
154 ; 53 L. J. Ch. 207 ; 49 L. T. 666 ; 32 W. R. 57. 

Annotations : — Consd. Jie Puller, Puller v. Gibcrne (189(1), 

14 L. T. 400. Apld. In the (loads of Praiuley, [1902J P. 

100. Eefd. He Skillcn, Charles v. Charles, [19101 1 Ch. 

518 ; lie Woolley, Cathcart r. Eyskens, [19181 1 Ch. 33 ; 

lie Taylor, Taylor r. Tweedlc, L1923J 1 Ch. 99 ; In the 

(loads of Gates, [1928] P. 128, 

5705. .] — In the Goods of 

Bramley, No. 5806, post. 

5706. .] — Rc Emerson, Morrill v. 

Nutty, ISo. 5696, ante. 

5707. Subsequent disposition of interest.] — 

Testator made his will in the following words : I 
give to my wife during her natural life the interest 
of all sums of money I may die possessed of, subject 
to such agreements, if any, which I may enter into 
in my lifetime ; A after her decease I do give all 
such interest money unto my dear daughter M., 
now of, etc., during the term of her natural life, 
A after her decease then I do give the principal 
A interest unto my daughter’s child or children, 
equally between them, share A share alike ; A 
I direct my exors. to advance A allow any reason- 
able sum or sums of money from time to time for 
the promotion in life of all or any of the children 
of my daughter by way of apprenticeship or 
otherwise ; A in case my said daughter M. should 
die without issue of her body unmarried or under 
age, then I do give the money A interest equally 
between my brothers A sisters, A in case of their 
deaths to their respective child or children equally 
between them.” There was no residuary gift. 
At his death he left £450 cash, furniture, a leasehold 
farm, cattle, etc., A< fanning stock : — Held : the 
language relating to “ moneys ” meant “ money ” 
strictly ; A there was intestacy as to the residuary 
property. — Earner v. Earner (1857), 3 Drew. 

PART XVI. SECT. 15, SUB-SECT. 14 — 

L. (b) i. 

5712 1. Promissory note .] — RePnARA- 
ZYN (1897), 15 N. Z. L. ft. 709.— N.Z. 

I. Deposit receipts .] — “ Money ” is 
a term variously construed, but does 
not include either in Its legal sense or 
In common parlance money lodged in 

J. — VOL. XXIV. 


704 ; 26 L. J. Oh. 668 ; 29 E. T. O. S. 208 ; 5 
W. R. 513 ; 61 E. R. 1072. 

Annotations : — Consd. lie Cadogan, Cadogan v . Palagi (1883), 

32 W. R. 57. Refd. lie Taylor, Taylor v. Tweedle, [1922] 

1 Ch. 569. 

5708. Prior residuary bequest of personalty.] 

— Where a will contained a residuary bequest of 
all testator’s personal estate, a subsequent gift 
by codicil of all the moneys that might be left after 
his decease was held to be a specific legacy, & 
confined to money properly so called. — Williams v. 
Williams (1878), 8 Ch. D. 789 ; 47 L. J. Ch. 857 ; 
39 E. T. 180 ; 27 W. R. 100, C. A. 

Annotation : — Retd. Lloyd v. Lloyd (1880), 54 L. T. 841. 

Application of ejusdem generis rule .] — See 

Sect. 10, sub-sect. 4, ante. 

What may pass under bequest of money.] — 

See Sub-sect. 14, E. (6), post. 

5709. “ Lawful money of Ireland ” — Means 
Irish currency.] — Words “ lawful monev of 
Ireland,” late Irish currency, held to mean il Irish 
currency.” — Bourne v. Hartley, Bourne v. 
Mahon (1854), 2 Eq. Rep. 910 ; 23 L. T. O. S. 219 ; 
18 Jur. 532 ; 2 W. R. 452. 

{b) What Passes under Bequest of Money. 

i. In General. 

5710. Moneys arising from sale of real estate.]- — 

In this case the bequests to her servants will com- 
prehend W.’s mtge., A the arrears of rent, since 
these must be looked upon by all the rules of con- 
struction to be S.’s money at the time of her death ; 
but the word “ money ” will not comprehend South- 
Sea stock or annuity stock, because that is an 
interest arising out of funds, settled by public 
laws ; A though it be redeemable by money, or 
saleable for money, yet it can be no more looked 
upon as money at the time of S.’s decease than 
a term of years, a coach A horses, or any other real 
or personal chattel whatsoever can ; A therefore 
I am clearly of opinion it can’t bo comprehended 
in the word (money). I am likewise of opinion, 
that the money arising by the sale of the house in 
Bedford Buildings will not be comprised by this 
bequest, because that was not money left behind 
her at the time of her decease, for then it was a 
chattel real, A it could not by the frame of the will 
be sold till a month after her decease, since the 
servants are by an express clause in the will to 
remain there during that time (Gilbert, B.). — 
Shelmer’s Case (1725), Gilb. Ch. 200 ; 25 E. R. 
139. 

5711. Notes.] — Downing (or Downes) v. 
Townsend (1755), Amb. 280 ; 27 E. R. 189; sub 
nom. Downing v. Bagnaxl, Amb. App. 818, 
E. C. 

5712. Promissory note.] — A bequest of a cabinet, 
with w r hatever it contains ” except money,” will 
not pass a promissory note payable to testatrix 
of a date anterior to the will, A which, at her death, 
was found in the cabinet. — Read v. Stewart 
(1827), 4 Russ. 09 ; 38 E. IE 731. 

5713. Furniture.] — Stooke v. Stooke, No. 5702, 
ante. 

5714. .] — Testator made his w T ill in these 

terms : ‘‘I leave all my money to A.” There 

was no appointment of an exor. A. moved for 
administration with the will annexed. The estate 
consisted of cash in the house A at the bank, a 


deposit receipt, the right to the repay- 
ment of which is suspended for a definite 
time. — Young v. Ormiston (1885), 11 
V. L. It. 285.— AUS. 

m . .] — Harper’s Trustees v. 

Harper’s Trustees (1903), 5 F. (Ct. 
of 8ess.) 716; 40 Sc. L. R. 476 ; 10 
S. L. T. 758.— SCOT. 


n. Bequest of ” money d> valuables.”] 
— Cameron r. Hunter (1891), 17 
V. L. R. 2 17. -‘—AUS. 

o. " All money at bank ” — Shares 
not included.] — Be Barnett (1905), 1 
Tas. L. It. 146 —AUS. 

-.] — Testatrix bequeathed to 
her children all my money in the 
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Seel. 15 .— -Descriptions of property : Sub-sect. 14, 
L . ( b ) i,, ii, & ii i.] 

mtge. debt, stocks & shares, furniture & an equity 
of the redemption of freehold property. The 
parties interested in intestacy resisted the applica- 
tion '.-—-Held : in the absence of any context, the 
will disposed of the whole estate except the equity 
of redemption & the furniture. — In the Goods of 
Oates, [1928] P. 128 ; 97 L. J. P. 76 ; 188 L. T. 

[1928J 4 P * 1 * 78 * c * a 53 J 72 S ° L J °‘ 172 5 ° n avpeaL ' 

xr Insurance policy.] — Stooke v, Stooke, 
No. 5702, ante. 

6716. .] — Testator gave to his wife “ any 

money that, he might die possessed of, or which 
might be due & owing to him at the time of his 
decease ” : Held : the moneys receivable under 
a policy of assurance on his own life to which 
testator was entitled, passed under the above 
bequest. — Petty v. Willson (1869), 4 Ch. App. 
674 ; 17 W. K. 778. 11 

^ f fU}nr Derbyshire, Webb v. Derbyshire, 

U906J 1 Ch. 13o. 

xr Leasehold house.] — Stooke v. Stooke, 
No. 5702, ante. 

6718. Freehold house.]— -Testatrix, who had a 
general power of appointment by will over a free- 
hold house which she did not in terms exercise, gave, 
the rest of the money of which I die possessed ” 
to Truro Cathedral \-Hcld : the freehold house 
did not pass under the bequest. — Be Tribe, Tribe 
v. Truro Cathedral (Dean & Chapter) (1915), 

86 L. 3. Ch. 79; 118 L. T. 318; 59 Sol. Jo. 
509. 

5719. Cash in house.] — lie. Hunter, Nortiiey 
v. Northey, No. 5119, ante. 

5720. .] — In the Goods of Gates, No. 5714, 

ante. 


ii. Money at Bank, 

5725. Whether passing — General rule .] — Re 

Hunter, Northey v . Northey, No. 5119, ante, 

5726. Bequest of “ all my money.”] — In 

the Goods of Gates, No. 5714, ante. 

5727. Bequest of “ moneys in hand.”]-— 

(1) Where testator gives to one person “ all his 
moneys in hand ” ; <fc to another “ all his moneys 
out on securities ” ; the balance at his bankers 
will pass as money in hand. 

(2) A gift of “ all farming stock ” will not, as 
against the devisee, pass crops on the ground, 
unless there be a plain intention that the legatee 
of the farming stock is to take all the personal 
estate. — Vaisey r, Beynolds (1828), 5 Kuss. 12 ; 

6 L. J. O. S. Ch. 172 ; 38 E, R. 931. 

Annotations : — As to ( 1) Apld. Parker v. Marchant (1843), 

1 Ph. 356. Consd. Hopkins v. Abbott (1875), L. II. 19 Eq. 
222. Reid. May v. Grave (1819), 3 De G. & 8m. 462. 
As to (2) Distd. Burbidgo r. Burbidge (1867), 17 L. T. 138. 
N.F. /(c Kottso, Evans r. Williamson (1880), 17 Ch. D. 096. 

5728. Money on deposit.] — M anning v. 

Purcell, No. 5560, ante. 

5729. .] — Langdale v. Wiiitfeld, 

No. 5693, ante. 

5730. - ,] — Where testatrix had never 

had a current account at a bank, but only a 
deposit account, A bequeathed to her niece all 
the moneys standing to her credit on her “ current ” 
account : — Held : proper external evidence was 

_ j • • i i . ... 


5721. Money In hands of agent .]-— Be Hunter, 
Aorthey v. Northey, No. 5119, ante. 

5722. Money in hands of trustee — “ Money to 
my account. ,, j — Be Bradfield, Brapfield v. 
Brapfielp, L1914] W. N. 423. 

xr^??* Mort E a &© debt.] — hi the Goods of Gates, 
jNo. 5714, ante. 

5724. Equity of redemption.]-— hi the Goods of 
Gates, No. 5714, ante. 


bank or funds, ” & there was a residuary 
bequest, to another party : — Held : 
tiiese words did not include a sum of 
money contained in a chest in testa- 
trix s house . — lie Barry’s Estate 
< m4). a N. s. It. <3 U. & O.) 403 - 
CAN. 

Q. HcQuest of " dll money <f’ jewel- 
lery ] — Testator by ids will gave 
iSc bequeathed to It, •• all money & 
jewellery ” that ho possessed. At the 
time of making the will & at the time 
of his death, testator's estate consisted 
of money in a bank on current account , 
money in a bank on fixed deposit, & 
Commonwealth treasury bonds • — 
Held : R. was entitled to the whole of 
the said personal estate . — He Archer, 
Union Trustee Co. of Australia, 
Ltd. r. Paterson, [1927] St. It. Ud 
353 — A US. w 

r. .ill personal estate.]— The word 
moneys ” in the will in question 
herein field to include all the personal 
cMute of testator —/t*/' Lubeck Estate 
(A lta.), 1192/ J 1 W. W. It. 980. — CAN. 

t. — — — A mere gift of “ money ” 
nmy pass whatever is the repre- 
sentative of money. The expression 
money may represent the entire 

— STRATTON V. Hillab 
(1842), 2 l)r. & War. 51.— IR. 

5721 i. Money in hands oj narnt. 1 — 
Money of testator, in the hands of his 
KttlcsmastcT, does not pass under a 


admissible as to what testatrix was referring to 
by her words “ my current account,” & on such 
evidence being tendered, showing the custom as 
between her bankers herself, the gift in fact 
passed the moneys on her deposit account, which 
accordingly did not sink into residue. — Be Year, 
Year v. Year (1917), 62 Sol. Jo. 159. 

5731. — — A gift 0 f “ a p m y moneys 

at the bank ” passes not only moneys on current 
account but moneys on deposit account with- 
drawable on seven days notice. There is no 
difference in principle in the nature of a deposit 
requiring notice of withdrawal & a deposit not 
requiring notice of withdrawal. — He Glenpinning, 
Steel v, Glendinntng (1918), 88 1,. J. Ch. 87; 
120 h. T. 222 ; 68 Sol. Jo, 156. 

Bequest of “ cash at my bankers.”] — 

Sec Sub-sect. 14, L. (p), post. 

5732. Money on current account.J -Mann- 

ing v. Purcell, No. 5560, ante. 


bequcHt, of all his ready money & 
hoc u ritles for money ; there being no 
evidence Unit the salesmaster acted 
an the banker of testator. — Smith v. 
Butler (1846), 3 Jo. & Lat. 565.— 
IH. 

., *• V Fine.” J — Dillon e. M 4 Donnell 
U881), 7 L. R. Jr. 335.— IR. 

b. liequest of money saved out of 
\nconic, J — Testatrix bequeathed to her 
daughter all sums of money saved out 
of her income ’.—Held : this included 
all moneys haved out of income paid or 
payable to testatrix in her lifetime, but 
not that part of her income which, 
although accruing from day to day, 
became payable to her personal 
representatives only. — Bartlkman v. 
Paterson (1894), 12 N. Z. L. It. 587.— 

IN • • 

„ -Wood v. Mknzies (1871), 

9 Macph. (Cl. of Sons.) 775 ; 43 He. 
d ur. 418.— SCOT. 

d. ” Free money " — AH movable 
funds.] — Smith v. Dovaldsov ( 1829 ). 

Lao- ( £1l. oC ^ss.) 734 ; 4 Fttc. Coll. 
1003. — SCOT. 

e. Any money in banks ."] — * 
Masson v. Smellik ( 1903 ), 0 F. (Cf. 

" f U. s : " Hc - L. n. 1017 ; II 

H. L. T. 450.— SCOT. 

PART XVJ, SECT. 15, SUB-SECT. 14.— 
L. (b) ii. 

5727 i. Whether pussiny — Request of 


-Rc Cox (1927), 60 


" moneys in hand."]— 

U. L. H. 426.— CAN. 

5728 i. — Money on deposit .] — 

Money lodged with a bank on fixed 
deposit does not pass under a bequest 
of “ all money & securities for money.” 
— Rc Reed, Reed v. Reed, 11911] 

V. L. R. 232.— AUS. 

5728 ii. .] — A gift by tes- 

tator to a legatee of “ all my cash in 
bank ” passed certain moneys on deposit 
in the Oanuda Permanent Mtge. Corpn. 
as w r cll as other moneys in deposit in 
two chartered banks. — Re Cooper 
(1913), 25 O. W. R. 112 ; 5 O. W. N. 
151 ; 14 D. L. It. 172.— CAN. 

6728 iii. 


.1 — Liddle r. 

v. T. D r.t io 


Kebbells (1915), 34 N. Z. L. K. 593.— 

N.Z. 

6728 iv. -.} — Harper’s 

Trustee t\ Bun (1903), i F. (Ct. of 
Sess.) 716; 10 He. L. It. 476 ; JOS. L. T. 
758.— SCOT. 

6732 i. - — Money on current 
account.] -WJiero (hero was an express 
gilt ot residue in a will, a gift by codicil 
of “ all the balance, residue & rmnainder 
of Buch moneys that I may die possessed 
of : — Held: to include any money of 
which testator, at the time of his death, 
might have claimed immediate pay- 
ment, that is mouey on current account, 
or in the Havings Bank of N. 8. W\, 
but not money on fixed deposit in a 
bank.— Re Friedman, Friedman v. 
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5733. .] — Langdale v. Whitfeld, 

No. 5693, ante . 

5784. .] — Re Glendinning, Steel v. 

Glendinning, No. 5731, ante . 

Bequest of “ debts due .”] — See Sub-sect. 

14, L. (c), post. 

Bequest of “ ready money.”] — See Sub- 

sect. 14, L. ( d ), post . 

iii. Investments . 

5735. Whether passing.] — Re Jenkins, Tucker 
v . Jenkins Q901), 46 Sol. Jo. 13. 

5735 , .] — Re Woolley, Cathcart v. 

Eyskens, No. 5810, post. 

6737. .] — Testatrix, by her will made by 

her own hand on a printed form, after making 
specific bequests of furniture A a plate chest, 
bequeathed “ the money I have & am entitled to 
now A at any future time ” to beneficiaries in 
certain shares : — Held : the context showed that 
the word “ money ” could not be restricted to its 
ordinary meaning of cash either in hand or at 
testatrix’s bank, A although it could not pass the 
general residue, as was probably the intention of 
testatrix, it must include all investments A 
securities of whatever nature expressible or 
receivable in terms of currency, A in particular 
debenture stock in the nature of an annuity A a 
debentured bond . — Re Taylor, Taylor v. 
Tweedie, |1923] 1 Oh. 99 ; 91 L. J. Oh. 801 ; 127 
L. T. 684 ; 38 T. L. 11. 850 ; 66 Sol. Jo. 693, C. A. 
Annotation : — Reid. In the Goods of Gates, 11928 j V. 128. 

6738. Stock.] — Shelmer’s Case, No. 5710, 

ante. 

5739. — — .) — Testator after disposing of 

his real estate, & giving a general legacy of £100, 
gives all his moneys not otherwise by his will 
disposed of to his younger children, & the residue 
of his personal estate to his wife. Under the word 
“ moneys,” hast India stock passes to the 
children. — L ynn v. Kekiudge (1737), West temp. 
Hard. 172 ; 25 E. R. 880, L. C. 

simulations Distd. Lowe r. Thomas (1851). 5 He G. M. 

& G. 315. Folld. Hart v. Hernandez (1885), 52 L. T. 217. 

5740. — .] — (1) Testatrix, reciting, that 

she was possessed of £12,700 3 per cent. Con- 
solidated Hank annuities standing in her name, 
gave A bequeathed the same or so much of such 
bank annuities as should be standing in her name 
at her death. At the date of her will A at her 
death she had near £15,000 in that fund, besides 
other stock. The excess beyond the sum men- 
tioned did not pass. 

(2) A rosiduary bequest in general terms. 
Revocation by a codicil as to “ plate linen house- 
hold goods A other effects (money excepted).” 
The exception prevents the restrained construc- 
tion, in general, of the words “ other effects ” : 
viz. e jusdem generis : stock therefore, which does 
not pass under the word ” money,” was included, 
with leasehold A all personal property, except 
money A bank notes. 

The express exception of money out of the 
“ other effects ” shows her understanding, that it 


would have passed by those words ; the express 
words were required to exclude it ; & by force of 
that exclusion in the excepted article she says, 
she thought, that the words of her bequest would 
carry things, not ejusdem generis . This dis- 
position must therefore be taken to comprehend 
all that she has not excluded ; which is money 
only. The question then comes to be, whether 
stock, supposing it to be part of the residue, is 
money ; whether it was ever considered money 
in such a bequest as this. There is no instance of 
that. Stock does not pass by the word “ money ” ; 
& the argument is fortified by what 1 must, as a 
judge, take to be a deliberate contrast of stock & 
money throughout this will (Lord Eldon, C.). — 
IIotham v. Sutton (1808), 15 Ves. 319 ; 33 E. R. 
774, L. C. 

Annotations : — As to (2) Folld. Lowe v. Thomas (1854), Kay, 
369. Reid. Ommanuoy v. Butcher (1823), Turn. & K. 
260 ; Hastings v. llano (1833), 6 Sim. 67 ; Douglas v. 
Congreve (1836), 1 Keen, 410 ; Dowson v. Gaskoin (1837), 
2 Keen, 14 ; Parker v. Marchant (1842), 1 Y. K C. Cm Gas. 
290 ; Bead v. Hodgens (1841), 4 L. T. O. S. 235 ; Ivlson 
v. G&ssiot (1853), 3 De G. M. A G. 958 ; Ludlow v. Steven- 
son (1854), 23 L. T. O. S. 294 ; Held v. lleid (1858), 25 
Bear. 469 ; lie Miller, Daniel r. Daniel (1889), 61 L. T. 
365 ; Anderson v. Anderson, (1895] 1 Q. B. 749 : Iff 
Tillar, Tillur v. Pauli (1906), 50 Sol. Jo. 464 ; Re Taj'lor, 
Taylor v. Tweedie (1922), 91 L. J. Ch. 801. 

5741. .] — Testator bequeathed to his 

sister a legacy of £100 of good A lawful money of 
Great Britain, to be paid to her free from all 
expense, A a legacy of £20 to liiB nephew, A the 
rest of his money to be equally divided between 
his brother A his niece. At his decease his 
property consisted of £600 3 per cent. Consols, A 
£119 in sovereigns: — Held: the stock did not 
pass under the words “ money.” — Gosden v. 
Dotterill (1832), 1 My. A K. 56 ; 2 L. J. Ch. 15 ; 
39 E. R. 602. 

Annotations : — Consd. Dowson v. Gaskoin (1837), 2 Keen, 14. 
Folld. Cowling r. Cowling (1859), 26 Bonv. 449. Reid. 
Lowo r. Thomas (1 851), Kay, 369 ; lie Taylor, Taylor v. 
T woe die (1922), 91 L. J. Ch. 801. 

5742. .] — JDowson v. Gaskoin, No. 

5783, post . 

6743. -.]— Stock : -Held: upon the 

context of a will, not to pass by the word “ money.” 
— Willis v. Plaskett (1841), 4 Beav. 208 ; 5 
Jur. 572 ; 49 E. R. 318. 

Annotations : — Reid. Lloyd r. Lloyd (1886). 51 L. T. 841. 
Mentd. Re Sanders’ Trusts (1866), L. K. 1 Kq. 675. 

5744. .] — In the Goods of Hand, No. 

5698, ante. 

5745 . ™ — — .] — Waite v. Combes, No. 5784, 

post. 

5746. — .] — Lowe v . Thomas, No. 5699, 

ante. 

5747. .] — Testatrix, whose only pro- 

perty consisted of a small sum of Consols, be- 
queathed, after the payment of her debts, all 
the money she might die possessed of ” to her 
brother A sister, A sho gave her other property 
to her exor. : — Held : the stock passed to the 
brother A sister under the word ” money.” — 
Chapman v. Reynolds (1860), 28 Beav. 221 ; 29 
L. J. Ch. 594 ; 2 L. T. 319 ; 6 Jur. N. S. 440 ; 8 
W. R. 403 ; 54 E. R. 350. 


Friedman (1908), 8 S. It. N. S. W. 127 ; 
25 N. S. W. W. N. 49.— A US. 

5732 ii. .]— In the Will of 

Nicholas, ri023J V. L. It. 461 ; 45 
A. L. T. 33.— AUS.' 

I. Sum paid into hank without know- 
ledge of testator.] — Masson v. Smellik 
(1903), 6 F. (Ct. of Soss.) 148 ; 41 Sc. 
L. It. 104 ; 11 S. L. T. 450.— SOOT. 

PART XVI. SECT. 15, SUB-SECT. 14.— 
L. (b) iii. 

5738 i. Whether passing — Stock.) — A 
lajquest ol ** moneys,'* unless aided by 


the context, will not puss stock in tho 
funds. — D unally v. Dunally (1857), 
6 I. Ch. It. 540.— IR. 

5738 ii. .] — He wit v. 

Bredin (1S65), 17 ir. Jur. 85 ; affd., 17 
lr. Jur. 265. — IR. 

5738 iii. — — .] — Reilly t. 

Stone y (1865), 10 I. Ch. R. 295 —IR. 

5738 iv. .] — Stock passed 

under a bequest of money in the Bank 
of Ireland.— Brennan v. Brennan 
(1868), 2 I. R. Eq. 321— IR. 

5738 v. A will leaves 

specific legacies “ & also anything elso 


whatsoever belonging to me that he 
may wish to get, 6c I also direct that 
whatever money is left after my burial 
be handed over to him, he seeing that 
I shall be respectably & decently 
interred ” On the death of testatrix 
her only property consisted of £500 in 
stock : — Held : under the general 
w’ordb, the residue of the personal 
estate passed, & “ money ” embraced 
stock. — Boaudman v. Stanley (1873), 
21 W. R. 644.— IR. 

5738 vi. — Re Gran field, 

Mohse t\ Ckanfielp, (1895) 1 I. R. 80. 
— IR. 


3 A 2 
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Wills. 


Sect. 1 5.— Descriptions of property : Sub-sect. 14, 
L. (b) ni„ tv . , y, 

f 6 J 48 \rn< 0— Testator by his will, after 

statmg that as for his worldly goods & chattels, 
he bequeathed them as follows ” : gave certain 
pecuniary legacies to his sons & daughter, & then 
bequeathed to his daughter " all things in the 
house remaining ” of whatever kind, & “ all 
moneys both in the house & out of it.” There 
was no other gift of his residuary estate. Testator 

m ? 7 n< T s both hi the house & out of it at 
nis death. He had also a sum of Consols standing 
m T 1 ® n ame, & some shares in a benefit building 

snprlfip th i e bequest of “ moneys ” was 

specific, & it did not carry the Consols, the shares 

he building society, or the residuary personal 

f^ ate ^ C T 0L ^ IN ® ^ CoLIJNS (1871), L. R. 12 Eq. 
455 ; 40 L. J. Ch. 541 ; 24 L. T. 780 ; 10 W. R. 

5749. •- — - - -.] At the date of the will in 
Aug ; J .881, testatrix had over £600 at her bankers. 
;? ilrh i^ 883 ’ ? ho inve sted £600 in the purchase 
xr 9 onsoIs * At the date of her death in 

May, 1884, she had the £586 Consols, £555 at her 
bankers , & £8 cash in her house: — Held: the 
word money ” in the will ought not to be 
extended beyond its strict meaning. — Re Sutton. 

Stone v. A.-G. (1885), 28 Ch. D. 464 ; 33 W. R. 
510. 



Birminghum Corpn., [1904] 2 Ch. 354. 

X- 67 5°‘ — 77 Ite Hunter, Northey v. 

Is orthey, No. 6119, ante. 

r j •- — the Goods of Gates, No. 

5714, ante. 

5752. “ Money In Bank of England.”] 

—Bequest of “all testator’s money in the Bank 
of England : — Held : to pass stock in the funds, 
testator having never had any cash in the Bank.— 
Galuni v. Noble (1810), 3 Mer. 091 ; 30 E. E. 

Annotation : Mentd. Collins v. Johnson (1835), 4 L. J. Ch. 

5753. 


i i ! . , . „ “•] — Stock in the funds 

held m trust for the wife for life, with remainder 
as the husband should appoint, & in default to his 
exors., administrators, or assigns : — Held : not 
P ass under tlie will of the husband by the 
words, money he might have in the books of 
the Governor <fc Company of the Bank of England.” 
— Howell v. Gayler (1842), 5 Beav 157- n 
L. J. Ch. 398 ; 49 E. R. 537. * 11 

mn 7 ~T~" “ ? ei nalnlng sum or sums of 

money, j— A share m long annuities '.—Held : 
upon the context, to pass under the words ‘ 4 re- 
maining sum or sums of money.” — G rosvbnor v. 
Durston (1858), 25 Beav. 97 ; 53 E. R. 673. 
AmuHcition : Mentd. Grissell v. Swlnhoo (18G9), 17 W. H. 

5755. — — — — - “Surplus money.’'] — South 
Sea stock & £3 5s. per cents. Held ; on the 
context, to pass by the expression “ surplus 
money. —Isf.wman v. Newman (No. 1) (1858), 
26 Beav. 218 ; 32 L. T. O. S. 83 ; 4 Jur N S 
1030 ; 7 W. E. 6 ; 53 E. E. 880. S 

» J? 756 - — “Money deposited In Post 

Office Savings Bank.]— Testatrix, A. at the time 

a sum nfioh W ?9 eD 1 t ' tIed “ of her estate to 
LT ° f £2]2 12s. Id. cash on deposit at a Post 
Office Savings Bank & a sum of £289 17s. 9d. 

v P w c f, nt - Consolidated Stock which had been 
bougiit through the Post Office Savings Bank 

account ne Bv t f ndln ui t °v, th i! Credit of her de P osit 
account. By her will she bequeathed to her two 


nieces “ the money deposited in the Post Office 
Savings Bank ” : — Held : not only the sum on 
deposit, but also the amount invested in Consols 
passed under the bequest . — Re Adkins, Solomon 
v. Catchpole (1908), 98 L. T. 667. 

Annotation : — Distd. Re Mann, Ford v. Ward, [1912] 1 Ch. 

388. 

5757. “ Money standing to my credit 

at Post Office Savings Bank.”] — Testatrix, after 
directing certain pecuniary legacies to be paid 
out of “ any money ” standing to her credit at 
the Post Office Savings Bank, bequeathed “ the 
residue of such moneys ” to A. The will con- 
tained a general residuary bequest. Testatrix 
at her death had cash standing to the credit of 
her deposit account at the Post Office <fc also a 
sum of Consols purchased by her through the 
Post Office with cash withdrawn from her deposit 
account, the price of the Consols & the commission 
being charged as withdrawals in her Post Office 
deposit book : — Held : the Consols did not pass 
to A. under the above bequest of “ money,” but 
fell into the residuary estate. — Re Mann, Ford v. 
Ward, [1912] 1 Ch. 388; 81 L. J. Ch. 217; 56 
Sol. Jo. 272 ; sub nom. Re Mann, Ford v. Mann, 
106 L. T. 64. 

5758. * “Moneys deposited or invested 

in banks or institutions.”]— Testatrix directed that 
the residue of her effects should be sold & that the 
proceeds “ together with all moneys deposited 
in or invested in any banks or institutions or 
owing or due to me at the time of my decease except 
as hereinbefore provided for be paid to the 
Governors of St. Thomas’s Hospital ” i—Held : 
on the construction of the will, a sum in Consols 
held by testatrix fell within the bequest to the 
hospital. — Re Harding, Drew v. St. Thomas’s 
Hospital (1010), 27 T. L. R. 102 ; 55 Sol. Jo. 93. 

5759. Shares.]— Turner v. Turner, No. 

5886, post. 

5760. .] — Testator gave & bequeathed 

all & every his household furniture, & other effects, 

“ & also all & every sum or sums of money which 
may be found in my house or be about my person 
or due to me at the time of my decease, & also all 
my stocks, funds & securities for money due on 
bonds, bills, notes or other securities which I may 
die seised, possessed of or entitled to, & of any 
kind & description whatever my will & intention 
is that my said exors. do & shall pay the same to 
H.” The will contained no residuary gift : — 
Held : shares in joint stock cos. which belonged 
to testator passed under this bequest. — Re 
Dutton, Herbert v. Harrison (I860), 20 L. T. 
386 ; 17 W. R. 523, L. JJ. 

5761. .] — Collins v. Collins, No. 

5748, ante. 

5762. .] — In the Goods of Gates, 

No. 5714, ante. 

5763. 


— Direction to be considered as 
ready money.] — Bequest by G. K. to his wife, 
Mrs. K., of “all sum & sums of money that may 
be in my house.” Certain shares in an assurance 
co. were found, after testator’s death, in a chest 
in which he usually kept his ready money, inclosed 
in an envelope, on which was indorsed, in testator’s 
handwriting, “ To be considered as ready money, 
& given to Mrs. K. for her use. — G. K.” : — Held: 
the shares passed to Mrs. K. as ready money under 
the above bequest. — Knight v. Knight (1861), 2 
Giff. 616 ; 30 L. J. Ch. 644 ; 5 L. T. 72 ; 7 Jur. 
N. S. 893 ; 66 E. R. 258. 

5764. Foreign stocks & shares.]— Testator 

by his will, after giving certain annuities & direct- 
ing an insurance to be effected on the life of each 
of the annuitants, his own children, for which the 
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annual premiums were to be paid out of his estate 
to the amount for each of £50 a year, gave to his 
daughter H. all his books, plate, linen, china, 
wearing apparel, watches, jewels, & money, 
except his money at his bankers’, or in the funds, 
or placed on security, & all other property not 
otherwise disposed of. Then, after directing that 
if the rents, etc., should be insufficient to pay the 
premiums & annuities, the latter were to be 
reduced pro rata in order to pay the premiums : 
•upon the decease of the annuitants he directed 
the whole of his estate to be invested, & trans- 
ferred to certain societies: — Held: “money” 
did not include foreijp stock & shares in cos., the 
object of the exception being to restrict, & not, 
by way of inference, to enlarge the signification 
of the term. — Ludlow v. Stevenson (1857), 1 
De G. & J. 496 ; 29 L. T. O. S. 371 ; 5 W. R. 828 ; 
44 E. R. 815, L. C. 

Bequest of “ ready money.’*] — See 

Sub-sect. 14, L. (rf), post . 

iv. Money Owing. 

5765. Whether passing.] — Langdale v. Whit- 
FELI>, No. 5693, ante. 

5750. .] — R e Mason’s Will, No. 5489, 

ante. 

5767. .] — A testamentary gift by testatrix 

of “ any money of which I may die possessed ” : — 
Held : (1) to include cash in the house & money 
at the bankers, & any money of which, at the time 
of her death, she might have claimed immediate 
payment ; (2 ) but not the apportioned part of an 
annuity, or of interest payable to her which had 
accrued from the last stated days of payment to 
her death ; (3) nor a legacy due to her which had 
not been acknowledged as at her disposal.— 
Byrom v. Brandretii (1873), L. R. 16 Eq. 475 ; 
42 L. J. Ch. 824 ; 21 W. R, 942, L. 0. 

Annotations As to (2) Refd. He Beavun, Beavan r. Beavan 
( 1885), 53 L. T. 245. As to (3) Distd. lie Cadoeran, Cadogan 
v. Palagl (1883), 25 Ch. D. 154. Generali?/, Refd. He 
Townley, Townley v. Townlcy (1884), 53 L. J. Ch. 516; 
lie Maclean, Williams v. Nelson ( isyi), li T. L. R. 82 ; Re 
Buller, Buller r. Glberne (1896), 74 L. T. 406 ; lie Woolley, 
Cathcart. v. Kyskona, [1018] 1 Ch. 33 ; In the Goods of 
Cutes, [1928] P. 128. 

570 g. Arrears of rent.] — Shelmer’s Case, 

No. 5710, ante. 

5769. Money outstanding on mortgage.] — 

Shelmer’s Case, No. 5710, ante. 

5770. .] — Langdale v. Whitfeld, 

No. 5693, ante. 

5771. Legacy due to testatrix.] —Byrom 

r. Brandretii, No. 5767, ante. 

5772. Apportioned part of annuity or 

interest.] — Byrom v. Brandreth, No. 5767, ante. 

Bequest of money due & owing .] — Sec 

Sub-sect. 14, L. (c), post. 

v. lieversionary Interests . 

6773. Whether passing.] — In the absence of any 
other bequest of the residue of testator’s jiersonal 
estate & effects a bequest of any “ money ” which 
may remain after payment of his debts includes 
the general residue of the personal estate not 
specifically bequeathed, A which by law is liable 
to the payment of testator’s debts. 

Such a bequest of “ money,” held to pass 


testator’s reversionary interest in a sum charged 
on real estate.— -Stocks v. Barre (1859), John. 54 ; 
33 L. J. O. S. 8 ; 5 Jur. N. S. 537 ; 7 W. R. 247 ; 
70 E. R. 336. 

Annotations : — Contd. Re Egan, Mills v. Penton, [18991 1 

Ch. 688. Refd. Avisou v. Simpson (1859), 33 L. T. O. S. 

27 ; Borfcon v. Dunbar (1860), 3 L. T. 519 ; Williams v. 

Williams (1878), 8 Ch. D. 789. 

5774. .] — Re Buller, Buller v. Giberne, 

No. 5804, post. 

5775. .] — Re Egan, Mills v. Penton, No. 

6149, post. 

5776. .] — Re Capel, Arbuthnot v. Capel, 

No. 6150, post. 

5777. .] — Re Gliddon, Smith v. Gliddon, 

No. 5809, post. 

5778. .] — Re Woolley, Cathcart v. 

Eyskens, No. 5810, post. 

5779. Bequest of “ interest or moneys.”] — 

(1) By a marriage settlement, the husband 
covenanted that his representatives should, after 
his death, pay a sum of money to the trustees of 
the settlement to be held by them upon the trusts 
thereof. The husband died & the covenant was 
never called into operation by the wife, the only 
person who had any interest in its performance. 
By her will she made a bequest of “ all her 
husband’s settled funds ” : — Held : this gift did 
not include the money covenanted to be paid under 
the settlement. 

(2) Testatrix made a bequest of “ any interest 
or moneys to which she might he entitled on 
behalf of her late husband.” At the time of her 
death, she was entitled to a reversionary interest 
in a sum of Consols, & to certain other property, 
outstanding in the names of trustees, but to which 
she might at any time have obtained possession. 
As to one-third of the whole of this property, she 
had become directly entitled through her husband, 
& as to the other two-thirds, through her infant 
son, who had acquired the same as one of the next 
of kin of his father : — Held : the whole of the 
property passed under the bequest. — Moysey v. 
Stuart (1870), 23 L. T. 644 ; 19 W. R. 146. 

vi. Residuary Personal Estate. 

5780. Whether passing.] — Testatrix by her will 
disposes of certain long annuities, & of a sum in 
cash, & then uses the following words : “I 
believe there will be sufficient money left to pay 
my funeral expenses.” By a codicil to her will 
testatrix expresses herself thus : “If there is 
money left unemployed I desire it may be given 
in charity ” : — Held : the general residue of 
testatrix’s personal estate, including a sum of 
£2,500 trust moneys, in which she had a vested 
reversionary interest, at the time of her death, 
subject to be divested by the appointment of her 
mother, passed under the words “ money left 
unemployed,” & was well given to charity. — 
Legge v. Asgill (1818), 3 Hare, 194, n. ; Turn. 
& R. 265, n. ; 67 E. R. 352. 

Annotations: — Apld. Ornmanney r. Butcher (1823), Turn. 
&R.260; Kendall r. Kendall (1828), 4 lluss. 360 ; Dowson 
v. Gaskoin (1837), 2 Keen, 14 ; Boys r. Morgan (1838), 

3 My. & Cr. 661 ; Stocks v. Barre (1859), John. 54. Refd. 
BorEon v. Dunbar (1860), 3 L. T. 519 ; Boardrnan v. 
Stanley (1873), 21 W. R. 644; Re Cadogan, Cadogan v. 
Palagl (1883), 25 Cli. D. 154 ; Rc Skillen, Charles v. 
Charles, [19161 1 Ch. 518 ; Rc Taylor, Taylor v. Twcedie, 
[1923] 1 Ch. 99. 


PART XVI. SECT. 15, SUB-SECT. 14.— 

L. ( b) vi. 

6780 i . Whether passing. ] — Suckling 
v. Stanley (1873), 7 S. A. L. R. 87. — 

AUS. 

5780 ii. — — .] — Testator exprossly 
disposed of his heritable estate, house- 
hold furniture & stock-in-trade. He 
directed that all the " money he should 


leave, wherever deposited, ” should be 
divided among his wife & children, such 
division to take plaoe when his youngest 
daughter attained majority. By a 
codicil he gave his wife the interest 
of all the moneys left by me up to the 
time of the division of the same : — 
Held : in a question between his 
trustees & one of his next-of-kin, that 


upon a round construction of the 
testamentary writings, which were 
expressed in popular language, the 
word " money,” & " moneys ” included 
testator’s whole movable estate which 
had not been otherwise speoifloally 
disposed of. — Easson v. Thomson’s 
Trustees (1879), 7 R. (Ct. of Sees.) 251 ; 
17 Sc. L. R. 239. — SCOT. 
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> Sect. 15 — Descriptions of property: Sub -sect. 14, 

L . (b) t ri.] 

8781. -.] — Testator, after bequeathing to A. 

A B. legacies of stock unequal in amount, A 
several legacies to public charities, requests the 
said A. A B. to be his exors., A gives to them as 
such 100 guineas each. He then orders his books 
jewels plate A household furniture to be sold, A 
after desiring mourning to be provided for his 
servants, & 6 guineas each to be given to several 
persons named in the will & to liis two exors. for 
a ring as a token of remembrance, concludes his 
will in the following manner, “ In case there is 
any money remaining I should wish it to be given 
in private charity ” : — Held : the general residue 
of testator’s personal estate, consisting of a lease- 
hold estate, money in the funds, A a balance in 
cash, was not comprehended in the residuary 
clause, which was confined to the residue of the 
roduce of the articles which testator directed to 
e sold. 

The words of the will are, if there be any money 
remaining. ... My opinion is, that testator was 
adverting to that which he has directed to be con- 
verted into money, A that the clause in question 
does not comprehend the general residue, bu v must 
be considered as applying to the residue of the 
produce of those articles which testator lias directed 
to be sold, after providing for the payments which 
are ordered to be made (Plumer, M.R.). — 
Ommanney v. Butcher (1828), Turn. A R. 200 ; 
37 E. R. 1098. 

Annotations : — Apld. Williams t\ Iversbaw (1835), 5 Cl. & 
Fin. Ill : Dowson v. Gaskoin (1837), 2 Keen, 14 ; Uriels 
v. Penny (1851 ), 21 L. J. Ch. 205 ; Lowe r. Thomas (1854), 
23 L. J. Ch. 453. Consd. Larner t\ Larner (1857), 20 
L. J. Ch. 008. Distd. Patrick v. Yeatherd (1864), 3 New 
Pep. 3G7. Reid. Douglas v. Congreve (1830), 1 Keen, 
410 ; Whicker r. Ilunie (1858), 7 II. L. Cas. 124. 

5782. .] — Testator, after giving specific A 

pecuniary legacies, willed that A. A B. should 
divide, equally, any moneys which might remain 
to liis account after payment of his debts A 
pecuniary legacies. Testator, at the date of his 
will A at his death, had money accounts subsisting 
between him A his bankers A other persons : — 
Held : the bequest did not pass his residuary 
estate, but only the balances due on those accounts, 
subject to the debts A legacies. — Hastings r. 
IIane (1833), 0 Sim. 67 ; 58 E. R. 520. 

5733, .] — Testatrix, whose personal pro- 
perty consisted chiefly of stock, after bequeathing 
a number of pecuniary A specific legacies, A giving 
certain directions as to her funeral, gave £200 to 
each of her exors. for their trouble. A bequeathed 
whatever remained of money to the five children 
of E. : — Held : by the words, “whatever remains 
of money ” testatrix referred to her general 
residuary personal estate. 

The word “ money ’’ unexplained in a will, 
will not pass stock, but where, from the context 
of the whole will such an intention is manifest, the 
ct. will act on it. — Dowson v. Gaskoin (1837), 
2 Keen, 14 ; 6 L. J. Ch. 295 ; 48 E. R. 533. 

Annotations : — Consd. Cowling v. Cowling (1859), 26 Beav. 
449. Apld. Patrick r. Yeathord (1864), 3 Now Rep. 367 ; 
Prichard v. Prichard (1878), L. It. 11 Eq. 232. Refa. In the 
Goods of Hand (1849), 7 Notes of Cases, 59 ; Langdalo r. 
Whitfeld (1858), 4 K. & J. 426; Williams i\ Williams 
(1878), S Ch. D. 789 ; Re Pringle, Walker v. Stcuart (1881 ), 
45 L. T. 11 ; Re Cadogan, Cadogan v. Palagi (1883), 25 
Ch. I). 154 ; Re Maclean, Williams r. Nelson (1894). 11 

T. L. It. 82 ; Re Egan, Mills v. Penton (1899), 08 L. J. Ch. 
307. 

6784. .] — Testator, after expressing his 

intention to make a settlement of his affairs, 
appointed A. A C. his exors., to take A receive all 
moneys that might be in his possession or due to 
him at the time of his decease, A to prosecute, if 
necessary, for the recovery thereof, to be by them 


placed in tin? British funds, or otherwise laid out 
upon such security as they should deem sufficient. 
On a question whether a sum of stock was disposed 
of by the will : — Held : the will operated as a 
complete disposition of all the personal estate, even 
if the word “ moneys ’’ were to receive only the 
strict construction ; but on the context of this 
will, the word “ moneys ” must be taken to include 
stock in the funds. — Waite v. Combes (1852), 5 
De G. A Sm. 676 ; 21 L. J. Ch. 814 ; 20 L. T. O. 8. 
40 ; 17 Jur. 155 ; 64 E. R. 1295. 

Annotations : — Consd. Cowling -r. Cowling (1859), 26 Boav. 

449 : Collins *\ Collins (1871), L. R. 12 Eq. 455. Refd. 

Enoldn r. Wylie (1862), 10 II. L. Cap. 1 ; Re Cadogan, 

Cadogan v. Palagi (1883), 25 Ch. I). 154. 

5785. .] — Barrett v. White, No. 6018, 

post . 

5786. .] — Stocks v. Barre, No. 5773, ante . 

5787. .] — Where, from the will, it appears, 

that testator intended to include all his personal 
estate, the word “ moneys ” will be sufficiently 
large to cover it, but otherwise the word “ moneys ” 
is to be read in its restricted sense (Romilly, 
M.R.). — Cowling v. Cowling J859), 26 Beav. 
449 ; 33 L. T. O. S. 5 ; 53 E. R. 971. 

Annotation .*— Apld. Cover v. Davis (1860), 29 Beav. 222. 

5788. .] — General residue of personal estate 

held to pass under the words “ residue of money,” 
the will commencing with a general bequest of 
everything “ in trust for the following purposes,” 
A the gift of money being preceded by bequests of 
specific chattels. — Montagu v. Sandwich (Earl) 
(1863), 33 Beav. 324 : 3 New Rep. 186 ; 9 L. T. 632 : 
10 .Tur. N. 8. 61 ; 12 W. R, 236 ; 55 E. R. 392. 

5789. .] — Testatrix gave various legacies 

of stock, some pecuniary legacies, A certain specific 
legacies of chattels : A then she gave “ all the 
remainder of my money in the Spanish 3 per cent, 
deferred bonds to my nephews A nieces, my 
intention being to divide my property equally 
between mv two sisters’ children ” : — Held : in 
the absence, of any previous gift of Spanish bonds, 
the w'ords expressive of her intention being 
explanatory of those i mediately preceding A the 
bulk of her property, besides that given by the 
previous clauses of the will, consisting at the date 
of the will of Spanish bonds, the general residue 
of the property of testatrix passed. — Patrick v. 
Yeatherd (1864), 3 New Rep. 367 ; 33 L. J. Ch. 
286 ; 10 L. T. 92 ; 12 W. R. 304. 

Annotation: — Distd. Foxon r. Foxcn (1801), 3 Now Hop. 

452. 

5790. .] — “ All the moneys which may 

hereafter revert to me ” held to be confined to 
money in its ordinary sense A not to pass the 
general residue. — Eaton v. A -G. (1865), 13 W. R. 
424. 

5791. - — .] — Stooke v. Stooke, No. 5702, 
ante. 

5792. — .] — Testator left a testamentary 

paper duly executed in the form of memoranda, 
or instructions for a more formal will, A by it he 
bequeathed all his estate, effects, chattels, A 
“ moneys of every kind,” to his wife. The ct. 
held that rhe words “ moneys of every kind,” 
constituted a residuary bequest . — In the Goods of 
Fisher (1869), 20 L. T. 684 ; 33 J. P. 503. 

5793. .] — Testator directed the income 

arising from his principal money to be paid to 
his wife, while unmarried, for the support of 
herself A the education of his children, A at her 
death or marriage to be divided among them. 
Testator had but little money, strictly so called, 
but he had large personal property A some free- 
hold property : — Held : the whole of the personal 
property passed, including leaseholds ; out not 
the freehold property. — Prichard v, Prichard 
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(1870), L. R. 11 Rq. 232; 40 L. .T. Ch. 02; 24 
L. T. 250 ; 19 W. R. 220. 

Annotations : — Ajpld. Be Cadogan, Cadogan v. Palaprl (188.1), 

25 Ch. D. 154. GonBd. Be Taylor, Taylor v. Tvvoodio, 

(1922), 91 L. J. Ch. 801. Refd. In the Goods of T 1 ramie y, 

[19021 r. ion. 

5794 . .] Lollinr v. Collins, No. 5748, 

ante. 

5795 . .] -Williams v. W i li jams, No. 5708, 

ante. 

5796 . .] — A gift* of “ sucli money, stocks, 

funds, or other securities, not hereafter specially 
devised, as I may die possessed of,” does not con- 
stitute a gift of residue. — In the Goods of Aston 
(1881 ), 0 P. 1). 203 ; 50 L. J. P. 77 ; 46 J. P. 104 ; 
30 W. K. 92. 

5797 . .] — Testatrix, by her will, after giving 

a pecuniary legacy & bequeathing furniture, lease- 
holds, <fc dock shares, gave “ all the rest of her 
money however invested ” to her nephew K. 
“ under deduction of £50 to be paid to each of her 
exors.” She then gave a number of specified 
articles, such as ornaments, plate, pictures, <fe 
house linen, to various other nephews <fc nieces, <fc 
appointed exors. : — Held : the gift to K. was a 
general residuary gift, included the furniture, 
leaseholds, & dock shares, the bequest of which had 
lapsed. 

There are in this case specific gifts coming after 
the gift which 1 have to construe, & that is a 
circumstance which was referred to in one of the 
authorities cited as showing that the preceding 
gift could not have been meant to be residuary 
(Hall, V.-C.).— He Pringle, Walker v. Stewart 
( L8S1 ), 17 Ch. D. 819 ; 50 L. .T. Ch. 689 ; 45 L. T. 
It: 30 W. R. 44. 

A n notation : — Refd. He Capel, Arlmthnot v. Capcl (1915), 59 

Sol. Jo. 177. 

5798. -.] — Testator bequeathed “ the whole 
residue of money ” to A., “ excepting such things 
as the under-mentioned,” etc.: — Held: the 
words were sufficient to pass the residue. — In the 
Goods of White (1882), 7 P. D. 65 ; 51 L. J. P. 
40 ; 46 L. T. 695 ; 46 ,T. P. 424 ; 30 W. R. 060. 

5799. .] — Be Cadogan, Cadogan v. Palagi, 

No. 5704, ante. 

5800. .] — The word “ moneys ” in a will is 

a flexible term, having a more or less extended 
meaning, according to the facts of the case & the 
terms of the will. The ct. is bound, however, to 
put upon the word its ordinary & literal meaning 
unless the context shows that a larger meaning 
should be put upon it. In 1874 testatrix made her 
will appointing exors. & directing payment of her 
debts & other expenses, <fc giving “ all her moneys ” 
to her brothers <fe sisters in equal shares. She then 
proceeded specifically <fc minutely to dispose of 
her furniture <fe trinkets, without, however, ex- 
pressly referring to any stocks or investments, or 
residuary real or personal estate. By a codicil 
made in Aug. 1883, she bequeathed ali her furni- 
ture & effects in the house in which she & a named 
sister might be living together at the time of her 
death to such sister for life, with remainder to the 

ersons to whom such effects were bequeathed by 
er will ; & she confirmed her will in all other 
respects. In Sept. 1883, testatrix died, leaving 
( inter alia) New 3 per cent. Annuities, G. N. Ry. 
Consolidated & Preference stocks, & Chilian 
Government Bonds, payable to bearer, as well as 
cash in the house, & debts due to her, & furniture 
& trinkets, including some small articles not 
specifically bequeathed : — Held : although the 
gift of “ all my moneys ” could not be treated as a 
residuary bequest, yet, under the circumstances, 
such gift in fact passed all the items, other than 
furniture & trinkets, of which testatrix died 


possessed . — Be Townley, Town ley v. Townley 
(1884), 53 L. .T. Ch. 516 ; 50 L. T. 394 ; 32 W. R. 
549. 

5801. .] — H., after directing his exors. to 

pay a sum of money covenanted to be paid by his 
marriage settlement, & giving a freehold house to 
his wife, & certain pecuniary legacies, proceeded : 
“ The remainder of my money, after payment of 
my just debts <fc testamentary & other expenses, 
I give to my dear wife. I aiso give to my dear 
wife all the furniture & effects at 48, Westbourne 
Park Road, except the piano & hall clock ” : — 
Held : the words “ remainder of my money ” 
passed all stock & investments of money, but not 
the general residue other than such investments — 
Hart v. Hernandez (1885), 52 L. T. 217. 

5802. .J — L. by her will desired that all her 

debts, funeral & testamentary expenses should be 
paid, & if she should not leave enough money 
for that purpose, she desired that sufficient to pay 
her debts might be sold of the property she pur- 
chased from R. She gave the remainder of that 
property to W. specifically ; &, after making- 

certain specific bequests of furniture & jewellery, 
gave her interest in certain real estate to A. & 
made him her residuary legatee. The property 
purchased from R. was leasehold, held for a very 
long term of years. Testatrix at her death 
possessed no actual cash. She had a small sum 
due to her for rents, & the half of a turnpike bond, 
besides furniture, the property purchased from R., 
one leasehold dwelling-house, & the real estate 
specifically devised to A. : — Held : the word 
“ money ” must be taken to mean not the general 
personal estate, but the rents & money due on 
the bond, & those being exhausted, the residue of 
the debts must be paid out of the property pur- 
chased from R. in exoneration of the furniture & 
leaseholds. — Lloyd v. Lloyd (1886), 54 L. T. 
841 ; 34 W. R. 608. 

5803. .] — Be Maclean, Williams v . 

Nelson (1894), 11 T. L. R. 82. 

5804. .] — Testatrix bequeathed “ all my 

money, except the sum of £400 invested in the 
Belgravian Dairy co. to ” A. <fc B. She gave 
the interest of the money invested in the 
Belgravian Dairy co.” to C., D. & E. in equal 
sums for life, & “ on their deaths I will that the 
whole sum invested as above be used for the 
purpose of erecting an east window in St. Martin’s 
Church, Epsom.” Testatrix died on Mar. 5, 
1895, having survived the above-mentioned 
legatee C., who died on Dec. 20, 1891, after the 
date of the will. 

Testatrix’s estate, at the time of her death, 
consisted of cash, 500 shares of £1 each in the 
Dairy co. aforesaid, the value whereof was at that 
time about 30s. per share, stocks & shares in other 
cos., & also a one-fourth share in certain railway 
stock in reversion to which she was contingently 
entitled on the death of the tenant for life without 
children: — Held: (1) the gift of ‘‘£400 invested 
in the Belgravian Dairy co.” was a gift of 400 
shares in that co., & not a gift of £400 sterling ; 
(2) the words “ all my money ” included not only 
the residue of the personal property to which 
testatrix was entitled in possession, but also the 
one-fourth share in the railway stock to which 
she was contingently entitled in reversion. — Be 
Buller, Buller v. Giberne (3896), 74 L. T. 400. 

Annotations : — As to (2) Con fid. Be Sklllcn, Charles v. Charles, 

[1916] 1 Ch. 518. Apld. Be Woolley, Cathcart v. Eyskena, 

[1918] 1 Ch. 39. Consd. Be Taylor, Taylor v. Tweedie, 

[1923] 1 Ch. 99. Refd. In the Goods of Gates, [1928] P. 

128. 

5805. .] — Re Jenkins, Tucker v . Jenkins 

(1901), 46 Sol. Jo. 13. 
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5806. .] — The meaning to be attached to 

the word “ money ” in construing a testamentary 
document is not absolute & technical, but must 
depend upon the context & surrounding circum- 
stance. 

Where testator, by his will, left a specific legacy 
to his brother, & gave “ the rest of my money ” 
among six other persons, whom he named : — 
Held : the latter bequest covered all the residue 
of his estate. — In the Goods of Bramley, [1902J 
P. 106 ; 71 L. J. P. 32 : 85 L. T. 645. 

Annotation : — Reid. In the Goods of Gates, [192S] P. 128. 

5807. .] — Re Capel, Arbuthnot v. Capel, 

No. 6160, post. 

5808. .] — Testatrix, who died in 1914. by 

her will, made in 1904. directed her debts to be 
paid, & gave & bequeathed her “ money ” unto her 
two nieces to be equally divided between them 
after £20 had been paid to her exor., <fc expressed 
her wish that all her personal property in the house 
of either of her two nieces at the time of her death 
should belong to such niece. At the date of her 
death testatrix was possessed of cash in the house, 
money on deposit at her bank at the Post Office 
Savings Bank, a sum of Consols, & household 
goods, together with some small personal belong- 
ings in the house of one of her nieces. On an 
originating summons raising the question what 
passed under the bequest of “ money ” : — Held : 
on the true construction of the will standing alone 
the word “ money ” comprised the whole of the 
residuary personal estate. — Re Skillen, Charles 
v. Charles, [1916] 1 Ch. 518 ; 85 L. J. Oh. 383 ; 
114 L. T. 692 ; 60 Sol. Jo. 387. 

Annotations -Distd. Re Gliddon, Smith r. Gliddon, [1917] 

1 Cb. 174. Apprvd. lie Taylor, Taylor v. Twcedie, [1923J 

1 Ch. 99. Retd* In the Goods of Gates, [1928] 1*. 128. 

5809 . .] — Testatrix by her will bequeathed 

to her brother E. & her niece G. “ all my moneys 
to be equally divided between them & to G. all 
my household furniture & personal effects.” At 
the date of the will testatrix had at her bank £32, 
10«. Id. & was possessed of certain furniture <fc 
effects of a value not exceeding 20 s. She was 
also entitled to a moiety' of a reversionary interest 
in certain investments amounting to £2,430, which 
was subject to a mtge. for £750 : — Held : there 
was no sufficient context in the will to show that 
testatrix had used the words “all my moneys ” 
otherwise than in their ordinary legal sense, & 
consequently the gift of them did not constitute 
a residuary bequest of her personal estate so as 
to pass the reversionary interest , — Re Gliddon, 
Smith v. Gliddon, [1917] 1 Ch. 174 ; 86 L. J. Ch. 
253 ; 116 L. T. 13. 

Annotations : — Reid. Re Taylor, Taylor v. Twecdio (1922), 

91 L. J. Ch. 801 ; In the Goods of Gates, [1928] P. 128. 

5810. .] — By his will testator bequeathed 

to his niece moneys invested in two specified 
cos., “ & any other moneys which I may possess, 
& not mentioned in this will, & not herein other- 
wise disposed of.” This gift was followed by 
other specific bequests. Testator was entitled 
to a reversionary interest in personalty not men- 
tioned in his will : — Held : having regard to the 
context, the word “ moneys ” included invest- 
ments, & the clause in which it occurred, having 
the characteristics of a residuary clause, was 
intended by testator to contain a bequest of the 


whole of his personal estate including the re- 
versionary interest. — Re Woolley, Cathcart v. 
Eyskenr, [1918] 1 Ch. 33 ; 87 L. J. Ch. 169 ; 117 
L. T. 511. 

Annotations : — Consd. He Taylor, Taylor v. Tweedic, [1922] 
1 Ch. 56 9. Reid. In the Goods of Gates, [1928] P. 128. 

5811. .] — Re Emerson, Morrill v. Nutty, 

No. 5696, ante. 


(c) Bequest of Money Due and Owing. 

5812. “ Debts due M — Judgments.] — Bequest 
of the debts, that shall be due at the death of 
testator by mtges., bonds, or open accounts, from 
certain persons, extended from the explanation 
of a similar bequest by another clause to debts 
of every description : therefore including judg- 
ments. — Stenhouse v. Mitchell (1805), 11 Yes. 
352 ; 32 E. R. 1124, L. C. 

Annotation Mentd. Money v. Money (1855), 3 Drew. 2.70. 

5813. Money at bank.] — Money at a 

banker’s held to pass under a bequest of all debts 
due to testator at the time of his death. — Carr v . 
Carr (1811), 1 Mer. 541, n. ; 35 E. R. 799. 

Annototions : — Consd. Parker r. Marchant (1843), 1 Ph. 356 ; 
Jit Derbyshire, Webb r. Derbyshire, [1906] l Ch. 135. 

5814. Residuary estate of son of testatrix.] — 

Testatrix being entitled to her son’s residuary 
estate (the amount of which was unascertained 
at- her death) bequeathed as follows : “If any 
debts due me at my decease, I request my exors. 
will collect & pay into the hands of my children” : 
Held : the son’s residue passed by the bequest. — 
Bainbridoe v. Bainbridge (1838), 9 Sim. 16 ; 
7 L. J. Ch. 4 ; 2 Jur. 63 ; 59 E. R. 262. 

Annotation : - Distd. Marlin r. Hobson (1873), 8 Ch. App. 
491. 


5815. Money “ owing " — Interest In unadminis- 
tered estate.] — Testatrix, who was entitled to a 
distributive share of the assets of an intestate, to 
whom, at her death, no administration had been 
taken out, bequeaths “ all such sums of money as 
should be owing to her at the time of her decease 
from G. B.” ; these words will not pass her bene- 
ficial interest in a sum of money which was then 
due from G. B. to the estate of the intestate.-- 
Collins v. Doyle (1826), 1 Russ. 135 ; 38 E. R. 
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5816. Money on deposit at bank — Whether 

subject to notice of withdrawal or not.] — Moneys 
on deposit at testator’s bank, whether notice of 
withdrawal is or is not required in respect of same, 
will pass under a bequest of 1 4 moneys owing to me 
at the time of my decease.” — Re Derbyshire, 
Webb v. Derbyshire, [1906] 1 Ch. 135 ; 75 

L. J. Ch. 95 ; 94 L. T. 138 ; 54 W. R. 135. 

5817. Money “ due ” — Reversionary Interest 
under settlement.] — Testator, by his will made in 
India, gave “ the whole of my personal property 
together with my pay arrears of pay also all my 
goods & chattels with any cash now in hand or 
money due to me or may become due to me after 
my decease ” : — Held : a reversionary interest 
in a fund in England, to which he was entitled 
under his parents’ marriage settlement, passed.— 
Re Maberly’s Settlement Trusts (1871), 24 
L. T. 262 ; 19 W. R. 522. 

5818. Damages recovered by executors — 

Breach of covenant in life of testator.] — A bequest 
of “ all & every sum or sums of money which 
may be due to me at my decease ” will pass 
damages recovered in an action by the exor. for 


PART XVI. SECT. 15, SUB-SECT. 14 — 

L. (o). 

f- ** Jtebts due.”) — Testator be- 
queathed “ all the debts & accounts duo 


to me at the time of my death, except 
rents issuing out of houseB & lands," 
to T. : — Held : the bequest did not 
include the apportioned part, accrued 
during testator’s lifetime, of dividends 


declared after his death in respect of the 
half-year in the course of whioh he 
died . — Re IUtrke, Wood r. Taylor, 
[1914) 1 I. R. 81.— IR. 
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a broach of covenant committed in the lifetime 
of testator. — Bide v. Harrison (1873), L. R. 17 Eq. 
70 ; 43 L. J. Ch. 80 ; 29 L. T. 451. 

Annotation : — Refd. Woinburg v. Ogdens (1905). 93 L. T. 

729. 

5819. Moneys “ due & owing '* — Unearned 
freight.] — The owner of certain ships bequeathed 
to J. “all his ships & parts of ships, & money 
which at the time of his decease should be due & 
owing to him from any person or persons whom- 
soever.” Testator, before his death, had entered 
into a charterparty, under which certain freight 
was earned by one of his ships, but the engagement 
comprised in the charterparty was not completed 
till after testator’s death : — Held : the freight 
was not so incident or so annexed to the ship as to 
pass to the legatee of the ship as part of his specific 
legacy. — Stephenson v. Dowson (1840), 3 Beav. 
342 ;* 10 L. J. Ch. 03 ; 4 Jur. 1152 ; 49 E. R. 135. 

Annotations : — Refd. Sorensen v. 11., The Ariel (1857), 11 

Moo. P. C. O. 119 ; Petty v. Willson (1869), 4 Ch. App. 

.074. 

5820. Interest in unadministered estate.] — 

Testatrix made a specific disposition of certain 
property, including “ all sum & sums of money 
which shall be due & owing to me at the time of 
my decease,” & gave the residue of her personal 
estate to other persons. At the time of her death 
in 1781, she was one of the two next of kin of her 
son, who had diod intestate in 1778. The son was 
the residuary legatee of his father, who had died 
in 1770. In 1800 a decree was made for taking 
the accounts of a partnership in which the father 
had been engaged, & which had been dissolved by 
the death of the other partner a few months before 
the father's death. In 1820 the representatives 
of the surviving exor. of the father paid into ct. 
in this suit a sum of money on account of what 
was due from the exor. to the father’s estate in 
respect of moneys coming from the partnership. 
Nothing was shown as to the state of the partner- 
ship assets or of the estates of the father or son at 
the time of the death of testatrix : — Held : the 
moiety of testatrix in the fund in question did not 
pass under the gift of “ sums of money due & 
owing to me at the time of my decease ” ; 
but under the residuary bequest, it not being 
shown that the assets were at her death in such a 
state that her share could be treated as a sum of 
money then owing to her. — Martin t\ Hoiison 
(1873), 8 Ch. App. 401 ; 42 I.. J. Ch. 312 ; 28 
L. T. 427 ; 21 W. R. 370, L. JJ. 

5821 . Book debts — Balance at bank.] — He 
Stevens, Stevens v. Keily, [1888] W. N. 110, 
110. 

A nnotations Consd. Dawson r. Isle, [1900] 1 Ch. 633 : lie 

Haigh’s Estate, IJalgh v. Halgh (1907), 51 Sol. Jo. 313. 

5822. Moneys due on mortgage & debts owing 
on account — Sum charged on real estate — Raisable 
on request.] — B rown v. Brown, No. 5442, ante. 

Moneys upon mortgage — Lands held as mort- 
gagee.] — See Mortgage, Vol. XXXV., p. 390, 
Nos. 1334-1330. 

Charge on estate .] — See Mortgage, Vol. 

XXXV., p. 390, No. 1337. 

( d ) Bequest of “ Ready Money." 

5823. Money at bank.]— T aylor v. Taylor 
(1837), 1 Jur. 401. 

Annotation : — Refd* Parker r. Marchant (1813), 1 Ph. 356. 


5824. .] — “ I give, to my wife, all my ready 

money at my bankers, in my dwelling-house, or 
elsewhere ; by which I mean money not invested 
in security or otherwise bearing interest, but what 
1 may have in hand for current expenses at the 
time of my decease ” : — Held : cash balances in 
the hands of testator’s bankers & of his agent, & 
dividends of stock due at testator’s death, passed 
by the bequest ; but the rent of a house & the 
interest of a sum due on mtge. did not pass. — - 
Fryer v. Ranken (1840), 11 Sim. 55 ; 9 L. J. Ch. 
337 ; 59 E. R. 794. 

Annotations : —Consd. Cooke r. Walter (1854), 2 Sm. 8c G . 

296. Refd. May v. Grave (1849), 3 Do (J. 6c Sm. 462. 


5825. .] — Parker v. Marchant, No. 5352, 

ante. 

5826. .] — By a marriage settlement the 

dividends &> interest of certain railway stocks were 
to be paid to the wife for life for her separate use. 
One of the trustees was a partner in the banking 
firm of the husband, who received the dividends 
from time to time A, with the wife’s acquiescence, 
carried them to the general credit of the account 
of the husband together with his own moneys. 
By the will of the husband he gave “ all his plate, 
china, glass, etc., A ail his ready moneys, A all 
his carriages, live A dead stock, etc., which should 
be in or about or belonging to the dwelling-house 
wherein he might reside at his decease, to the wife 
for her own use absolutely.” At the time of his 
death there was a balance in his favour at the 
bankers of £1 ,448, composed as well of the dividends 
then recently received of the settled stock, as of 
testator’s own moneys : — Held : the widow was 
entitled to the whole of the balance at the bankers. 
—Tallent v. Scott (1808), 18 L. T. 900. 

5827. Savings bank— Notice of withdrawal 

given.] — Cash of testatrix at a savings bank, as 
to which she had given notice requiring payment, 
& which only awaited her receipt : — Held : to 
pass by a bequest of “ all her ready money.” 

But sums secured to her on notes of hand : 
Held : not to pass by that bequest, although 
preceded by a direction for payment of her funeral 
A testamentary expenses. — Re Powell’s Trust 
(1858), John. 49 ; 32 L. T. O. S. 252 ; 5 Jur. N. S. 
333; 7 W. R. 138 ; 70 PI. R. 334. 

5828. Post-office savings bank.] — 

Re Cosgrove’s Estate, Wills v . Goddard (1909), 


2'iwCiS, A.pr. 3. 

5829. Money on deposit — No notice of with- 

drawal necessary.]— Stein v. Ritherdon, No. 5434, 


Subject to notice of withdrawal.] 


ante. 

5830. 

— Testator, who made a gift out of ready money, 
had certain money on deposit at a bank with- 
drawable at fourteen days’ notice : — Held : the 
money on deposit was not ready money. — Re 
Wheeler, Hankinson v. Hayter, [1904] 2 Ch. 
00 ; 73 L. J. Ch. 570 ; 91 L. T. 227 ; 52 W. R. 
580 ; 48 Sol. Jo. 493. 

Annotations:— Refd. Re Derbyshire, Webb r. Derbyshire. 
[1906] 1 Ch. 135. Mentd. lie Abrahams, Abrahams v. 
Abrahams, [1906] 2 Ch. 69 ; Re Melton, Milk v. lowers 
mn 7b 80 L. J. Ch. 708. 


5831. .] — Money on deposit with 

testator’s bankers, & subject to more than twenty- 
four hours’ notice of withdrawal, mil not pass under 
a bequest of “ ready money,” nor, in the absence 
of special indicat ion, under a bequest of “ pecuniary 


PART XVI. SECT. 15, SUB-SECT. 14.— 

L. (d). 

h. General rule.] — " Ready money ’’ 
must be money payable in present i, 
not only duo but due & payable in 
jyresenti. If It is not that, it could 
hardly be called "ready money.” — Re 


Andrew’s Will, Andrews v. O’Mara 
(1899), 25 V. L. R. 408.— AUS. 

k. Government stock not included. 
Rkvan v. Beva.n (1880), 5 L. R. Ir. 
57. — IR. 

l. Deposit receipts.] — A gift of 


"ready money in bank” held to 
include money on deposit receipt, which 
could bo withdrawn without previous 
notice to the bank ; otherwise, if 
previous notioe was necessary. — Maynk 
v. Mayne, [1897] 1 I. R. 324 ; 35 
I. L. T. 35.— IR. 
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investments.” — Be Price, Price r. Newton, 
[1905] 2 Ch. 55 ; 74 L. J. Oh. 437 ; 93 L. T. 44 ; 
53 W. II. 000. 

Annotation : — Retd. Tie Derbyshire, Webb v. Derbyshire, 

11900]] Ch. 135. 

5832. Where custom to pay on de- 

mand.] — Be Cosgrove’s Estate, Wills v. God- 
dard (1909), Times , Apr. 3. 

5833. .] — Where the evidence 

shows that by the course of business between 
testatrix Ac her banker money on deposit at her 
bank was frequently drawn upon by testatrix, 
Ac such drawings were always met in precisely the 
same manner as drawings upon her current 
account : — Held : the gift in her will of “ ready 
money standing in my name or to my credit at 
my bank ” was effectual to pass such moneys on 
deposit account . — Re Rodmell, Safford v. 
Safford (1913), 108 L. T. 184 ; 57 Sol. Jo. 284. 

5834. Dividends — Due but not paid.] — Fryer v. 
Ranken, No. 5824. ante. 

5835. .] — Unreceived dividends held 

not to pass under the words “ ready money.” — 
May r. Grave (1849), 3 I)e G. Ac 8m. 462 ; 18 
L. ,T. Oh. 401 ; 13 L. T. O. S. 463 ; 13 Jur. 1021 ; 
64 E. II. 562. 

Annotations : — Refd. Cooke r. Walter (1854), 2 Sin. & G. 

296. Mentd. Lovegrove v. Cooper (1852), 20 L. T. <). S. 

152. 

5836. .] — Stein v. Ritherdon, No. 5434, 

ante. 

5837. Cash in hands of agent.] — Fryer v . 
Ranken, No. 5824, ante. 

5838. * .] — Testator placed money in the 

hands of an agent to be invested on a mtge. Ac 
bequeathed to his wife all his “ ready money, <fc 
securities for money, money in the funds, Ac money 
in the bank or banks (if any) due A: owing to him 
at the time of his decease.” The agent died 
without having invested the money, having retained 
it, subject to certain deductions, for money due 
by testator : — Held : though the money did not 
pass under the words “ ready money ” yet, looking 
at the whole frame of the will, & the intention of 
testator as indicated by the context — the money 
did pass Ac was the legatee’s money in the hands 
of the agent’s exors. — Cooke v. Wagster (1854), 
2 8m. Ac G. 296 ; 2 Eq. Rep. 789 ; 23 L. J. Oh. 
496 ; 23 L. T. O. S. 293 ; 18 Jur. 849 ; 2 W. R. 
434 ; 65 E. R. 407. 

5839. Rent of house.] — Fryer v . Ranken, No. 
5824, ante. 

5840. Interest of sum due on mortgage.] — Fryer 
v. Ranken, No. 5824, ante. 

5841. .] — Stein v. Ritherdon, No. 5431, 

ante. 

5842. Not included in bequest of “ all personal 
property.”] — Montresor v . Montresor, No. 5031, 
ante. 

5843. Sums secured by note of hand.] — Re 

Powell’s Trust, No. 5827, ante. 

5844. Money Invested In Consols.] — A British 
subject domiciled in Russia made a will in the 
Russian language Ac in Russian form, commencing 
with the statement that lie thereby disposed of 
all his property. He then directed a sale of his 
landed estates in Russia, which he specified, & 
proceeded to make a disposition of “ the money 
proceeds of all the above, as also the whole of my 
capital which shall remain with me after my death 
in ready money, Ac in bank billets, belonging to 


me.” lie then closed his will with the statement 
that as all his property was entirely his own, As 
acquired by himself, nobody had a right to inter- 
fere with or contest his dispositions or those of his 
exors. It was proved that “ bank billots ” wore 
a particular kind of Russian negotiable securities. 
At the time of testator’s death, he had, beside his 
Russian property, a large sum in the English funds : 
— Held : the words “ in ready money Ac in bank 
billets ” were not merely words of defective 
enumeration, but a description comprising the 
whole subject of the gift — the description of the 
gift being clear & unambiguous, the first Ac last 
clauses of the will were not sufficient to extend the 
meaning of that description, Ac testator’s property 
in the English funds was undisposed of. — Wylie 
v. Wylie, Wylie v. Enohtn (1860), 1 He G. F. 
& J. 410 ; 29 L. J. Ch. 311 ; 1 L. T. 533 ; 6 
Jur. N. S. 259 ; 8 W. R. 316 ; 45 E. R. 418, L. JJ. ; 
ajfd. sub nom. Enohin v. Wylie (1862), 10 H. L. 
Cas. 1, II. L. 

Annotations : — Consd. Patrick v. Yeatherd (1864), 3 Now 
Rep. 367. Expld. & Distd. King r. Georgo (1876), 4 
Oh. P. 435. Consd. Travers r. Blundell (1877), 6 Ch. D. 
436. Mentd. Doglioni v. Crispin (1866), 15 L. T. 44 : 
Jn the. (ioods of Earl (1867), L. R. 1 P. D. 450 ; Larlvifcro 
v. Morgan (1872), 7 Ch. App. 550 ; Miller v. James (1872), 
L. R. 3 P. & D. 4 ; Stirllng-Maxwcll v. Cartwright (1870), 
11 Ch. D. 522 : Eames v. Hacon (1880), 16 Ch. D. 407 ; 
Ewing v. Orr Ewing (1883), 9 App. Cas. 34 : He Hawthorne, 
Graham v. Massey (1883), 23 Ch. D. 743 ; Bloxam t\ 
Favre (1884), 50 L. T. 76G ; He Kloehe, Kannrcuther v. 
Goiselbraeht (1884), 51 L. J. Ch. 207: Ewing v. Orr 
Ewing (1885). 10 App. Cas. 453: Concha r. Concha 
(1886), 11 App. Cas. 541 : He Trufort, TrafVord v. Blanc 
(1887), 36 Ch. D. 600; Abd-Ul-Messih t>. Fnrra (1888). 
13 App. Cas. 4 31 : He Artola Hermanns, K.r p. Andre 
Ch&le (1890), 2 4 o. B. D. 640 ; He Bonnefol, Surrey r. 
Perrin, [1912] P. 233. 

5845. Pensions.] — Stein r. Ritherdon, No. 
5434, ante. 

5846. Shares in land society.] — Re Cosgrove’s 
Estate, Wills v. Goddard (1909), Times , Apr. 3. 

(e) Bequest of Cash. 

5847. ” Cash or moneys so called ” — Promissory 

note.] — Testatrix, in her will, used the following 
expression : “ Observing that F. Ac his family 

are my residuary legatees for all but cash or 
moneys so called.” F. had nine children living at 
the date of the will Ac at testatrix’s death, Ac 
testatrix died possessed of a promissory note pay- 
able to herself or order, some long annuities, 
Columbian bonds As money in her house Ac at her 
banker’s : — Held : by “ F. As his family,” testatrix 
meant F. As his children, Ac they took the note, 
annuities As bonds, as joint tenants, those articles 
being neither cash nor moneys so called. — Beales 
v. Crjsford (1843), 13 Sim. 592 ; 13 L. J. Ch. 26 ; 
2 L. T. O. S. 146 ; 7 Jur. 1076 ; 60 E. R. 230. 

Annotations: — Refd. Crockett r. Crockett (1848), 2 Ph. 
553 ; Hr Parkinson's Trust, Kjc p. Thompson (1851), 1 
Sim. N. S. 212. 

5848. Annuities & bonds.] — Beales v. 

Crlsford, No. 5847, ante. 

5849. “ Cash at my bankers ” — Money on 
deposit.] — Re Boorer, Boorer v . Boorer, LI 908] 
W. N. 189. 

5850. “ Cash in house ” — Money orders.] — 

Testator left his wife “ all cash in house,” Ac 
to his wife Ac a daughter in equal shares “ all cash 
in bank, Consols, shares, Ac savings bank deposits.” 
He made no residuary bequest. At his death he 
had in tho house some coin, Ac Post Offico money 
orders to the amount of about £70. He had also 
£500 2£ per cent, annuities standing in his name 
at the Bank of England, Ac £200 of the same 
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annuities & £300 Local Loan 3 per cent, stock, the 
two latter stocks standing in his name in the stock 
register of the Post Office. He had the last three 
mentioned stocks also at the date of his will. He 
had no consolidated stock either at the date of his 
will or at his death. He was accustomed to keep 
money orders to a considerable amount in his house. 
He had written a letter shortly after the date of 
his will to his wife in which, in speaking of Ills 
property, he mentioned his “ Consols ” : — 1 7 eld : 
the money orders passed to his wife as “ cash in 
house ” ; the letter to his wife was admissible in 
evidence to show the sense in which he used the 
expression “ Consols Sc the 2£ per cent, 
annuities passed under the bequest of “ Consols ” Sc 
the Local Loan Stock passed under the bequest 
of “ Savings bank deposits.” — He Windsor, 
Public Trustee v. Windsor (1013), 10* L. T. 
047 ; 20 T. L. R. 562 ; 57 Sol. Jo. 555. 

M . Personal Estate and Property. 

5851. “ Moiety of personal estate ” — Moiety of 
lease for years.] — Lee v. Hale (1663), 1 Cas. in Ch. 
16; Freem. Ch. 157; 1 Eq. Cas. Abr. 199; 22 
E. R. 671, L. C. 

5852. “ All my personal estates 99 — Real 
estate.] — Real property may pass under the 
description of ‘‘personal estates” in a will; it 
being manifest from tlio whole of the instru- 
ment, as by terms of direct reference to that 
description in ulterior dispositions of the same 
real properly, that such was the devisor’s intention. 

As to the freehold lands, the ct. has had no 
doubt. : the only question as to them was, whether 
they passed under the words “ all my personal 
estates ” ; A; it being clear beyond all possibility 
of doubt upon the face of the will, that testator 
meant by these words, not what is ordinarily 
understood by them, but, such real property over 
which he had an absolute personal power of dis- 
position Sc control, we have no hesitation in saying 
that the freehold passed by this description (Lord 
Ellenborough, O.J.).— -Doe d. Tofield v. 
Tofield (1809), 11 East, 246 ; 103 E. R. 999. 

Annotations : — Consd. Doc d. Hickman r. Haslewoorl (1837), 

(5 Ad. X' El. 167 ; Lines r. Lines (1869), 22 L. T. 100. 

Refd. Doc d. Andrew r. Laineldmry (1809), 11 East, 290 ; 

Edwards r. Barnes (1835), 2 Scott, 411 : Doo d. Haw v. 

Earles (1816), 15 M. & YV. 450; (Jos by r. Millington 

(1869), 38 L. J. <\ P. 373. Mentd. Doe d. Bennington v. 

Hall (1812), 16 East, 208; K. v. Wilson (1829), 5 Man. 

<Sr. By. K, B. 1 10 ; Bight d. Taylor v. Banks (1832), 3 

B. it Ad. 661 ; King v. Turner (1833), 1 My. & K. 456 ; 

B. v. Dullingharn (1838), 8 Ad. (Sc El. 858 ; Matthew r. 

Oshorno (1853), 13 C. B. 019. 

5853. “ Personal estate & property whatsoever 
& wheresoever 99 —Real estate.] — Buchanan v. 
Harrison, No. 5092, ante. 

5854*. “ Personal property, estate & effects of 
every & whatsoever kind’' — Freehold reversion.] — 

A. purchased the residue of a terra of ninety-nine 
years at a ground rent, Sc the term was assigned to 
him. In the following year lie bought the free- 
hold reversion, <fc, by a deed reciting that he was 
desirous that the term should not merge, the 
reversion in fee was conveyed to a trustee, subject 
to the term, in trust for A., his heirs or assigns, Sc 
to be conveyed & disposed of as he or they should 


direct. A. afterwards made a will, giving to his 
wife “ the whole of my personal property, estate 
Sc effects, of every Sc whatsoever kind they may 
be ” : — Held : the gift in the will was confined to 
personal estate, & did not pass the reversion in 
fee, but the term was a term in gross, & passed 
by the will as personal estate. — Belaney v. 
Belaney (1867), 2 Ch. App. 138 ; 36 L. J. Ch. 205 ; 
16 L. T. 269 ; 15 W. R. 369, L. C. 

Annotations : — Apld. .Touch r. Robinson (1878), 3 C. P. D. 

344. Reid. Ingle v. Vaughan -.Ten kina, [1900] 2 Ch. 368. 

5855. “ Personal effects & properties of every 
description 99 — Real estate.] — Testator gave Sc 
bequeathed to his wife, all his household furniture, 
personal effects, Sc “ properties of every descrip- 
tion ” that he was or miglit be possessed of at the 
time of his death, & also all moneys in his 
possession, or that might be then due to him : — 
Held : testator’s realty was not included in this 
gift, p. Yates (1869), 20 L. T. 940 ; 17 W. R. 
872. 

5856. “ Personal estate & effects 99 — Lease- 
holds.]— Arkell v. Fletcher, No. 5657, ante. 

5857. Shares In navigation undertaking.] — 

Gift of residue of realty to A. Sc of all naviga- 
tion shares to B., in trust to pay debts Sc 
legacies. Sc gift of all the residue Sc surplus of 
“ my personal estate Sc effects ” to C. The 
navigation undertaking Sc property, became vested 
by Act of Parliament in a railway co., Sc the 
Act provided that upon any person executing a 
conveyance of his navigation shares to the co., 
the freehold rights belonging to those shares should 
b e extinguished. The navi gati on shares mentioned 
in the bill were never conveyed, but stood in 
testator’s name at his death ; — Held : the shares 
were equitably converted under the Act, but even 
had this not been the case they would have passed 
under the bequest of the residue of “ the personal 
estate Sc effects ” to C. — Cabman v. ("adman 
(1872). L. B. 13 Eq. 470 ; 41 L. J. Ch. 468 ; 20 
\Y. R. 356. 

5858. “ All my personal property 99 Real 

estate.] — Testator, by his will, dated in 1875, 
gave S c devised to the wife R. “ all my personal 
property, wherewith it has pleased God to bless me ; 
that is, my freehold land Sc my two cottages, 
Pennce Birr, situate at Clowstop . . . also my 
five leasehold houses . . . to have Sc to hold the 
same for her natural life.” He then directed her 
to provide “ out of the rents of the above 
property ” for a granddaughter of hers, Sc con- 
cluded “ my wife R. to he sole exor. of the same.” 
Subsequently to the date of his will testator 
acquired other freehold property at Clowstop, 
of which, together with personal property, besides 
the leaseholds, ho died possessed. The question 
was, what properly passed by the will : — Held : 
the words “ personal property ” were not used in 
their technical sense ; testator meant to give all 
the property of every kind belonging to him 
personally ; this general description was not 
cut down by the words of enumeration which 
followed ; SC the widow was entitled, for her life, 
t o all the real Sc personal estate of testator which he 
possessed at the date of his death. — He Smalley, 
Smalley r. Smalley (1883), 49 L. T. 662. 


PART XVI. SECT. 16, SUB-SECT. 14. 

— M. 

6852 i. “All my personal estates ” — 
Real estate. ]— Re Batchelor (1915), 34 
N. Z. L. H. 379.— N.Z. 

n. " All my personal property 
Restricted by subsequent bequests.) — Re. 
Noble (Alta.), [19271 1 D. L. K. 1078 ; 
[1927] 1 W. W. R. 442 — CAN. 

p. “ Personal effects ” — Hay.] — 7»V 


Gangell (1912), 8 Tus. L. R. 120. — 

A US. 

p. Mortgage.) — Re Way (1903), 

24 C. L. T. 20 ; 6 O. L. R. 614 ; 2 
O. W. R. 1072.— CAN. 

q. .]— Re Yuill, Yuill v. 

Tripe, [1925] N. Z. L. R. 196.— N.Z. 

r. Insurance money.) — Wicksteed 
v. Monro (1886), 13 A. R. 486. — CAN. 

t. “ Whole movable estate” — Re- 


stricted by content.] — Carswell v. 
Carswell (1858), 20 Dunl. (Ct. of 
Sees.) 516 ; 30 Sc. Jur. 280 — SCOT. 

a. “ All other personalities.”) — A 
bequest of “ my uniforms & all other 
personalities, except such as I may 
specially bequeath to others ” did not 
carry the residue of testator’s personal 
estate. — Douglas’ Executors (1869), 
7 Macph. (Ct. of Sess.) 504 ; 41 Sc. Jur. 
268.— SCOT. 
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Sect . 15. — Descriptions of property : Sub-sect. 14, 

M.,N.,Q.<Sc P.] 

5859. “Personal estates, etc., etc.” — Real 
estate.] — Testator, alter giving A bequeathing 
his real estates A all his personal estate A effects to 
his wife for her life, after her death gave to certain 
relatives “ an equal share of my personal estates, 
etc., etc.” : — Held : the gift after the death of the 
wife included the real estate of testator. — Re 
Andrew’s Estate, Crease y v. Graves (1902), 50 
W. It. 471 ; 46 Sol. Jo. 450. 

5860. Personal effects — All residuary personal 

estate.] — By her will, testatrix appointed pltf. 
sole exor., A, after making certain specific bequests, 
made the following bequest : ‘‘I bequeath all 

my household furniture A personal effects in equal 
parts to my nephew A nieces of my late brother . T . 
& my sister S.” Apart from the above bequest of 
“ personal effects,” the will contained no dis- 
position of testatrix’s residuary real or personal 
estate. At the date of the will testatrix had one 
nephew A several nieces living, children of her late 
brother J. Her sister S. was then alivo with 
several daughters living. S. died in 1906 leaving 
several daughters surviving her. Testatrix died 
without any issue: — Held: (1) that “personal 
effects ” included all the residuary personal estate. 
— Re Broadwell, Mackenzie v. Headman (1912), 
134 L. T. Jo. 107. 

All personal property — Gift of ready money not 
Included.] — See No. 5031, ante. 

Residuary bequests.] — See Sect. 16, post. 

N. “ Plater 

5861. Gold-headed cane.] — A llen v. Allen, No. 
5569, ante. 

5862. Snuffboxes.] — F ield v. Peckett (No. 2), 
No. 5587, ante. 

5863. Plated articles.] — In a bequest of furniture, 
excepting plate, the exception applies to plate 
properly so called, A does not include plated goods. 
— Holden v. Ramsbottom (1863), 4 Giff. 205 ; 1 
New Rep. 307, 354 ; 7 L. T. 735 ; 9 Jur. N. S. 350 ; 
11 W. R. 302 ; 66 E. R. 680. 

5864. Silver mounted articles.] — Testator 
bequeathed to pltf. his “ plate A plated articles ” : 

- — Held: silver mounted mugs known as “ black 
jacks ” did not pass under the bequest. — Re 
Lewis, Prothero v. Lewis (1909), 26 T. L. R. 
145. 

O. Premises. 

5865. All property previously enumerated — In 
bequest to specific devisee.] — Under a devise of 
“ a messuage or tenement, buildings, lands, or 
premises, now in my own possession ; & all other 
my real estate whatsoever in M. or in any other 
place,” etc. to A. for life ; A after her decease a 
devise of “ the messuage or tenement, buildings, 
lands, A premises” to B. in fee: — Held: the 
word premises used in the devise to B. carried all 
that was before given to A., A was not confined to 
the premises in testator’s own possession ; A 
consequently a reversion in fee of another messuage 
to which testator was entitled after the determina- 
tion of a life in being, in whose possession it was 
outstanding during his lifetime, passed to the 
devisee in remainder. — D oe d. Biddulph v. 
Meakin (1801), 1 East, 456 ; 102 E. R. 176. 


furniture A effects therein, unto his widow for life ; 
A after her decease, he devised the same messuage 
or tenement, A premises, with the appurtenances, 
unto his son, hie heirs A assigns : — Held : by this 
bequest the household furniture passed to the son. 
—Sanford v. Irby (1825), 4 L. J. O. S. Ch. 23. 

5867. Property in immediate connection with 
house — Mansion house.] — Testator directed his 
trustees to let his estate A accumulate the rents for 
payment of his debts, A subject thereto he devised 
it in strict settlement, with a proviso that the 
trustees might, if they thought fit, notwithstanding 
the trust for accumulation, allow the tenant 
for life to occupy the “ mansion house, gardens 
A premises ” rent free : — Held : the word 
“ premises” must' be taken to mean property in 
immediate connection with the mansion A without 
which the mansion could not be conveniently 
occupied, A it did not include a farm occupied by 
testator A near the mansion house, but not 
otherwise necessary for its convenient occupation 
than as a means of supplying it with necessary 
farm produce. — Lethbridge v. Lethbridge (1862), 
4 De G. F. A J. 35 ; 31 L. J. Ch. 737 ; 6 L. T. 727 ; 
8 Jur. N. S. 856 ; 10 W. R. 449 ; 45 E. R. 1095, 
L. JJ. ; previous proceedings (1861), 3 De G. F. A J. 
523, L. J J. 

Annotations : — Refd. Hlbon v . Hibon (1863), 32 L. J. Ch. 

374 ; Mocatta v. Mocatta (1883), 49 L. T. 629. 

5868. Appurtenances.] — The word “ premises ” 
where in a will it is not used in its primary meaning 
of “ prcemissa ” is equivalent to appurtenances, 
A, therefore, where testator excepted from a general 
devise the yard A premises where he carried on his 
business, a house adjoining to A communicating 
with his business premises, A in which he resided 
when he carried on his business was held not to be 
included in the exception. — Read v. Read (1866), 
15 W. R. 165. 

5869. Plot of land adjoining.] — Barfoot v. Lee 
(1905), 50 Sol. Jo. 44. 

5870 “ Leasehold premises ” — Includes detached 
stable — Held under distinct lease.] — Testator 
bequeathed to his wife a house in London, describ- 
ing it as “ the leasehold premises, No. 32, Prince’s 
gate, now or hereafter subject to the trusts of the 
indenture of settlement made on my marriage, A 
which I have power to dispose of.” The settle- 
ment declared trusts of a sum of money, settled by 
testator in favour of himself A his wife successively 
for life, with remainder in default of issue, which 
happened, to himself absolutely. The house 
together with certain stables had been bought by 
him with some of the settlement funds, advanced 
for the purpose by the trustees upon the security 
of the purchased premises. The stables were in 
communication with the house, but were at some 
little distance from it. The house A stables were 
held under distinct leases, which, however, bore 
the same date, were between the same parties, A 
had been assigned to testator by the same deed : — 
Held : the widow was absolutely entitled to both 
house A stables. — Mocatta v. Mocatta (1883), 
49 L. T. 629 ; sub nom. Re Mocatta, Mocatta v. 
Mocatta, 32 W. R. 477. 

“ House & premises.”] — See Sub-sect. 14, 1., 
ante. 

P. Property. 

5871. Real estate.] — Testator, possessed of real 


5866. Household furniture.] — A testator devised 
his freehold messuage, tenement, or dwelling-house, 
with the yard, stables, A appurtenances, in 
Cavendish Square, together with the household 


A personal property, after several pecuniary 
legacies, “ gave A bequeathed all A every the 
residue of his property, goods A chattels to be 
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divided equally between A. & B. share & share 
alike, after all his debts paid ” : & in fact the 
personalty was not quite sufficient to pay all the 
debts & legacies : — Held : the word property, 
though thus followed by goods & chattels, was 
sufficient of itself to carry the realty. — D oe d. 
Wall v. Langlands (1811), 14 East, 370: 104 
E. R. 044. 

Annotations: — Consd. Doo d. Bunny v. Rout (1816), 2 

Marsh. 397. Folld. Doo d. Morgan v. Morgan (1827), 6 

B. & C. 512. Consd. Meeds v. Wood (1854), 19 Beav. 215. 

Reid. Pocock v. Lincoln (Bp.) (1821), 3 Brod. & Bing. 27 ; 

Doed. Evans v. Evans (1839), 1 Per. & Dav. 472 ; Midland 

Counties Ily. v. Oswin (1844), 1 Coll. 74 ; Doe d. Haw v . 

Earles (1846), 15 M. & W. 450 ; Ludlow v. Stevenson 

(1854), 23 L. T. O. S. 294 ; Gyett v. Williams (1862), 2 

John. & H. 429 ; Smytli v. Smyth (1878), 8 Ch. D. 561. 

5872. .] — Real estates will pass under the 

word property in a will, unless there be other 
expressions to show that it is used in a more con- 
fined sense ; where testator, after giving some 
pecuniary legacies, proceeded thus : “all my 
property & effects of all claims 1 shall have, I 
give to my brother J. ; but my mother is at 
liberty to give £1,000 of my property where she 
pleases ” : — Held : the real estate passed to the 
brother. — Doe d. Morgan v. Morgan (1827), 6 
B. & C. 512 ; 9 Dow. «te Ry. K. B. 033 ; 5 L. J. 
O. S. K. B. 208 ; 108 E. R. 540. 

Annotations : — Folld. Ludlow v. Stevenson (1854), 23 L. T. 

O. S. 294. Refd. Saumercz r. Saumorez (1839), 4 My. & 

Cr. 331 ; Davenport v. Coltman (1842), 9 M. <fc W. 481 ; 

Doo d. llow v. Earles (1846), 15 M. & W. 450. 

5873. .] — Jones v. Skinner, No. 4970, ante. 

5874. .] — Rial estate held to be included in 

the word “ property,” although testator referred 
to the income arising from his property under the 
terms “ dividends ” & “ interest.” — Morrison v. 
Hoppe (1 851 ), 4 De G. & Sm. 234 ; 17 L. T. O. S. 1 ; 
15Jur. 737; 04 E. R. 812. 

Annotation : — Refd. Stokes r. Salomons (1851), 9 Hare, 75. 

5875. .] — A specific devise of real estate 

was followed by a devise & bequest of all testator’s 
other property whatsoever & wheresoever to 
trustees upon trusts which were expressed in terms 
more appropriate to personalty than to realty. 
Testat or was not , at the date of his will, entitled 
to any real estate other than that specifically 
devised, but he subsequently became entitled to 
real estate of great value : — Held : such subse- 
quently acquired real estate passed by the will. — 
Lloyd v. Lloyd (1809), L. R. 7 Eq. 458 ; 38 
L. J. Oh. 458 ; 20 L. T. 898 ; 17 W. R. 702. 
Annotation Refd. Kirby -Smith v. Parnell, [1903] 1 Ch. 483. 

5876. .] — Testator by his will bequeathed 

his property in these terms : “I devise & bequeath 
to my wife all the property of which I am possessed, 
whether it be leasehold property, stock-in-trade, 
accounts in my books, machinery, goods of every 
description, & furniture, to hold & to use for her 
benellt & the benefit of any of my children under 
the age of twenty-one years until they reach that 
age, & if she deem it advisable to dispose of any 
of the property she may do so at her will, & at 
her death whatsoever property may remain shall 
be equally divided among my children ” : — Held : 
testator’s real estate passed under the will. — 
Roberts v. Thorp (1911), 50 Sol. Jo. 13. 

5877. Intention of testator uncertain.] — 

Bequest of “all my stock-in-trade, household 
goods, wearing apparel, ready money, securities 
for money, & every other thing my property, 


of what nature or kind soever, to & for her 
own proper use & disposal ” : — Held : not to carry 
land, being controlled by indications which 
rendered testatrix’s intent uncertain. — D oe d. 
Bunny v. Rout (1810), 2 Marsh. 397 ; 7 Taunt. 
79 ; 129 E. R. 32. 

Annotations : — Distd. Monk v. Mawdsley (1827), 1 Sim. 286. 

Consd. Reovea v. Baker (1854), 18 Beav. 372. Refd. 

Davenport v. Coltman (1842), 9 M. & W. 481 ; Smyth v. 

Smyth (1878), 8 Ch. D. 561. 

5878. & interest taken therein.] — A gift 

to A. & B. “ whom I appoint my exors. of all 
that I possess in any way belonging to me, by them 
freely to be possessed or enjoyed, of whatever 
nature or manner it may be,” will pass the fee 
simple of real estate. 

The subject of his gift is, “ all that he possessed, 
in any way belonging to him, by them freely to 
be enjoyed or possessed, of whatever nature or 
manner it might be.” To a gift of all his 
property ; & a gift of all property will not only pass 
real estate, but will pass all the interest of testator 
in that estate (Leach, M.R.). — Thomas v . Phelps 
( 1828), 4 Russ. 348 ; 0 L. J. O. S. Ch. 110 ; 38 
E. R. 830. 

Annotations : — Consd. Doed. Hickman v. Haslewood (1837), 

6 Ad. & El. 167. Refd. Davenport v. Coltman (1842), 12 

Sim. 588. 

5879. Copyholds.] — Devise of “all my freehold 
& leasehold ; & all my money, securities, stock, 
goods, chattels, & all other my property what- 
soever & wheresoever ; to hold same unto & for 
the use of the devisee, her heirs, exors., adminis- 
trators, & assigns ” : — Held : to pass testator’s 
copyhold property. — Edwards v. Barnes (1835), 
2 Bing. N. C. 252 ; 1 Hodg. 293 ; 2 Scott, 411 ; 
5 L. J. C. P. 32 ; 132 E. R. 99. 

Annotations : — Refd. Doe d. Evans v. Evans (1839), 8 L. J. 

Q. B. 212 ; Parker v. Marchant (1842), 1 Y. & C. Cli. Cas. 

290. 

5880. Mortgage securities.] — Testator, by his 
will, gave “ all my property in the Russian & 
Austrian Funds, & also that vested in a Swedish 
mtge. security.” Testator, at the date of the will, 
had twelve different mtge. securities for different 
sums, three of which were not perfected according 
to the law of Sweden : — Held : the words “ all 
my property,” being connected with the latter 
part of the gift by the conjunctions “ & also,” 
all the Swedish mtge. securities passed under the 
gift. — Richards v. Patteson (1847), 15 Sim. 501 ; 
11 Jur. 113 ; 00 E. R. 713. 

5881. Pure personalty — Intention of testator.] — 
By his codicil the testator, “ after all his funeral, 
testamentary & all other expenses were paid, & 
whatever legacies he might subsequently make, 
gave & bequeathed the residue of his property 
to the following charitable societies, to be divided 
equally amongst them ” — enumerating seven 
charitable societies. His property consisted partly 
of personalty savouring of realty, & partly of pure 
personalty : — Held : the direction in the will 
was sufficient evidence of intention to cut down the 
meaning of the word “ property ” in the codicil 
to such part of testator’s personal estate as he knew 
the charities could take, that is to say, to the pure 
personalty. — Jauncey v. A.-G. (1801), 3 Giff. 
308 ; 5 L. T. 374 ; 8 Jur. N. S. 0 ; 10 W. R. 129 ; 
00 E. R. 427. 

Annotation : — Refd. Rc Smith, I’rada v. Vandroy, [1916] 2 

Ch. 368. 


Bamblet (1804), 1 W. W. & A’B. 80. 

— AUS. 

5871 ii. — — .] — Fitzgerald v. Smith 
(1889), 15 Y. L. R. 467.— AUS, 

5871 iii. .] — Either of the words 

“ property M & " estate " sufficient to 
pass realty.— Cameron v. Harper 


(1892), 21 S. C. R. 273 — CAN. 

5871 iv. .] — Oag’s Curator v. 

Corner, etc. (1885), 12 R. (Ct. of Sees.) 
1162 ; 22 So. L. R. 784.— SCOT. 

58801. Mortgage securities. 1 — Re Cox, 
[1916] N. Z. L. R. 665.— N.Z. 

b. Chose in action excepted — 


Whether other choses in action pass.] 
Bequest of “ all my property in A. 
except ” a particular chose in action 
described in the will ; other ohoses in 
action of testator found in A. do not 
pews notwithstanding the exception. — 
Fleming v. Brook (1804), 1 Sch. & 
Lef. 318.— IR. 
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Sect. 15 . — Descriptions of property : Sub-sect. 14, 
X, R. &S.] 

Q. Real Estate. 

See Wills Act, 1837 (c. 20), s. 20. 

5882. Land of which testator is mortgagee.] — 

The lessee of a term of years in four houses assigned 
the term, by way of mtge., to the owner in fee, of 
the immediate reversion, who afterwards devised 
the houses by the description of “ my freehold 
houses Nos. 5, 0, 7. A 8, Stock Street,” A was at 
the time of his death in possession as mtgee. : — 
Held : the mtge. debt did not pass under the 
devise, but formed part of testator’s personal 
estate. — Bowen?’. Barlow (1872), 8 Ch. App. 171 ; 
42L.J. Ch.82; 27 L. T. 733 ; 21 W. K. 149, L. C. 

5883. .] — A mtgee. in possession of freehold 

houses devised A bequeathed all his estate to his 
wife, A appointed her his solo extrix. By a codicil 
to her will she devised these houses specifically : — 
Held : the mtge. debt passed to the specific 
devisee . — Re Carter, Dodds v. Pearson, [1900] 
1 Oh. 801 ; 09 L. J. Ch. 420 ; 82 L. T. 520 ; 48 
W. R. 555. 

Annotation : — Refd. lie Richards, Jones v. Rcbbcck (1921), 

90 L. J. Ch. 298. 

5884. Tithes.] — Testator devised certain 
tithes to his nephews 1). A W. for their lives 
successively : A after the expiration thereof, to 
the several provisions A uses therein expressed 
A contained of A concerning his real estates ; 
A he devised all his real estates of what nature 
or kind soever, A wheresoever situate, subject 
to the payment of his debts, etc., in aid of his 
personal estate, to his niece, A her sons in strict 
settlement, with remainders to his nephew W. A 
his sons, A to <wo other jiersons & their sons, 
in like manner, with remainder to another person 
in fee. The niece married A had a son after the 
date of the will ; A testator, by a codicil, devised 
all his real estates of what nature or kind soever 
to that son for life, with limitations by way of 
remainder, to his first A other sons in tail male ; 
A on failure of such issue he devised all his said 
real estates in the manner mentioned in his will, 
A declared that the devises thereinbefore made 
should take effect in precedence to the devises of 
his real estates contained in his will : — Held : the 
words “ all my real estates,” in the will, did not 
include the tithes ; but those words in the codicil 
did include them. — Evans v. Evans (1819), 17 
Sim. 80 ; 14 Jur. 383 ; 00 E. R. 1000. 

Annotations: — N.F. Williams v. Evans (1853). 1 E. & B. 

727. Refd. Robertson v. Powell (18(53). 2 If. <Jc ( J. 702 ; 

lie Towry’s S. E., Dallas r. Towry (1889), 41 Ch. D. 64. 

5885. .] — Testator, seised in fee of tithes 

A land, devised his tithes specifically to his 
nephew D. W. for life, remainder to the uses 
expressed concerning his ” real estate ” ; he then 
made certain things heirlooms, directing the 
inventory thereof to be deposited with the deeds 
concerning his “ real estate ” ; A then devised 
all his “ real estate,” of what kind or nature 
soever, A wheresoever situate, to his niece M. for 
life, remainder to her sons successively in tail, 
remainders over. Testator afterwards made two 
codicils, by the first of which he changed the order 
of parties in his will to succeed in the entail of 
” his estates, real A personal,” by the second 
lie declared “ all the estates ” left A disposed of 
by liis will to be without impeachment of waste, 
with power to cut timber for repairs of buildings 
“ on the estate.” By a fourth codicil testator 
devised all “ his real estates, of what nature or 


kind soever,” to H. D., son of his niece M., in strict 
settlement ; A upon failure of his issue, all his said 
“ real estate in such manner as mentioned in his 
will ” ; declaring that the devises in the codicil 
were to take effect in precedence of the devises of 
the “ real estate ” contained in his will ; A he 
appointed D. W. residuary legatee : — Held : the 
term “ real estate ” in the will did not include 
tithes, A the specific devise of tithes took effect ; 
A the term “ real estate ” in the fourth codicil 
did not include tithes, A did not revoke the specific 
devise of tithes in the will. — Williams v. Evans 
(1853), 1 E. A B. 727 ; 22 L. J. Q. B. 241 ; 21 
L. T. O. 8. 150 ; 17 Jur. 1093 ; 118 E. R. 008. 

Annotations : — Consd. Robertson v. Powell (1863), 2 H. & C. 

762 ; Wallace v. Seymour (1872), 20 W. K. 634. 

5886. Leasehold ground rents.] — Leasehold 
ground rents A shares in an insurance co. : — Held : 
not to pass under the words “ real estate, money, 
A securities for money.” — Turner v. Turner 
(1852), 21 L. J. Oh. 843 ; 20 L. T. O. S. 30. 

Annotations Consd. Herbert v. Harrison (1869), 17 W. R. 

523. Expid. Butler v. Butler (1884), 28 Ch. D. 66. Consd. 

lie Jacob, Mortimer v. Mortimor, [i907J 1 Ch. 445. 

5887. Leaseholds.] — Testator gave all his real 
estate, situate as described in his will, to trustees, 
to have A to hold to them A the survivor of them 
for ever, or otherwise, according to the several 
A respective natures A tenures thereof on certain 
trusts : — Held : the leasehold as well as the free- 
hold property of testator at the place mentioned 
passed. — Swift v. Swift 1 (1859), 1 De (1. E. A J. 
100 ; 29 L. J. Oh. 121 ; 1 L. T. 150 ; 8 W. R. 100 ; 
45 E. R. 320, L. C. 

Annotation: — Refd. Holmes v. Saycr-Milward (1878), 38 

L. T. 381. 

5888. Advowson.] — An advowson in gross, 
though not aptly described as a hereditament or 
real estate “ situate ” or “ in ” a particular 
county or place, may pass under a devise of “ all 
other my real estate in the county of L.” where 
the surrounding circumstances or the presumed 
intention of the testator admit of such a con- 
struction. — Re Hodgson, Taylor v. Hodgson, 
[1898] 2 Ch. 545 ; 07 L. J. Ch. 591 ; 79 L. T. 
345 ; 47 W. R. 44. 

5889. Interest under trust for sale.] — Testatrix 
devised all her real estate to trustees upon trust 
to pay the net rents A profits (subject to the pay- 
ment thereout of a life annuity of £200 to her 
husband) to her sister during her life, A after the 
sister’s deatli upon trust as to the said real estate. 
A the income thereof for the sister’s children, A 
testatrix conferred upon her trustees power to 
demise A other powers incident to the manage- 
ment of real estate. Testatrix was not beneficially 
entitled to anv real estate either at the date of lier 
will or at her death, but at both those dates she 
was entitled, subject to certain subsisting annuities, 
to a moiety of the income A capital of the proceeds 
of sale of certain freehold property devised by her 
father’s will upon trust for sale A vested in her 
as trustee of his will. There had been no election 
by the beneficiaries to take the freehold property 
unconverted : — Held : the devise in testatrix’s 
will passed all (lie beneficial interest to which she 
was entitled in the real estate held upon trust for 
sale under her father’s will. — Re ( » LA8SINGTON , 
(iLAShington v. Follktt, [1900 J 2 Ch. 305 ; 75 
L. J. Ch. 070 ; 95 L. T. 100. 

Annotation .• ~~Mentd.Ec Grimthorpe, Beckett v. Grimlhorpc, 
[1908] 1 Ch. GOG. 

Devise in general terms.] — Sec Sub-sect. 3, A., 

ante. 


PART XVI. SECT. 15, SUB-SECT. 14. Logan (1925), 25 8 . R. N. S. W. 194 ; included.] — He Heaton (1912). 23 

— Q. 42 N. S. W. W. N. 35.— AUS. O. W. R. 331 ; 4 O. W. N. 266 ; 8 

c. Leaseholds .] — Benue Trustee v. d. Heal estate at H. — Adjacent land £>• L. R, 204. CAN. 
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R. Rents and Profits . 

5890. Rents — Tithe rentcharge.] — F., who was 

tenant for life of the P. settled estates, by her will 
bequeathed “ to the person who upon my death 
shall become entitled in possession to the P. 
settled estates all arrears of rent in respect of the 
same estates which shall then be due to me.” 
Testatrix died on Mar. 4. By the custom of the 
estate the rents, though due according to the 
agreements quarterly, were collected half-yearly 
at Michaelmas He Lady Day : — Held : the 
bequest included not only all arrears duo at the 
preceding Michaelmas He unpaid, but the rents 
due at Christmas & the apportioned part accrued 
from Christmas to the death ; arrears of tithe 
rentcharge were also included ; He the bequest 
carried the gross rents without any deductions 
for collection or outgoings . — lie Ford, Myers v . 
Moleswortji, [1911] 1 Ch. 455 ; 80 L. J. Ch. 355 ; 
104 L. T. 245. 

5891. Profits — Tithes.] — Doe d. Watson v. 
Jefferson, No. 5080, ante. 

5892. Real estate.] — Testatrix, by her will, 

gave certain real He personal property to her 
daughter, M., absolutely. She afterwards made a 
codicil to her will, which contained the following 
words : “ The profits arising in my will, which 1 
have given to my daughter M., I give her for her 
life, He at her disposal by will into my surviving 
family, as she may think proper. In case she 
died without will, then 1 request her property to 
be divided to the females in Mrs. L.’s, Mr. W.’s, 
He Mr. J.’s daughters, share He share alike.” M., by 
her will, in which she made no reference to her 
mother’s will or codicil, gave all her property to 
her niece B., who was a grandchild of testatrix : — 
Held : the words, ” the profits arising in my will,” 
were confined to the real estate of testatrix. --- 
Elgood v. Cole (1899), 21 L. T. 80 ; 17 W. R. 953. 

5893. “ Rents & profits ” — Leaseholds.] — 
Craig v. Wheeler, No. 5031, ante. 

Whole Interest of testator.]- -Sec Sub-sect. 

3, A. (a), ante. 

S. Other Cases. 

5894. All goods & things of every kind — Money.] 

— Money will not pass by a devise of all goods He 
things of every kind, where the devisee lias a money 
legacy at the outset of the will. — R oberts v. 
Kuffin (1741), 2 Atk. 112 ; Barn. Ch. 259 ; 20 
F. R. 470, L. C. 

AnnoUitions Expld. He Robson, Robson v. Hamilton, 
11801) 2 Cl). 559. Mentd. Gibbon v. Gibbon (1853), 13 
C. lb 205. 

5895. “All 1 am worth.”] — IIvxtep v. 
Brooman (1785), 1 Bro. C. C. 437 ; 28 E. It. 
1224, L. C. 

Annotations : — Apld. poo cl. Wall r. Langlands (1811), 14 
East, 370. Consd. Don d. Bunny v. Rout (1810), 7 Taunt. 
70. Distd. Monk v. Mawdsloy (1827), 1 Sim. 286 ; Doe 
d. Knocker v. Uavcll (1832), 2 Tyr. 719. Refd. Barnes r. 
Patch (1803), 8 Ves. 604 ; Wilee v. Wilcc (1831), 7 Bing. 
064 ; Davenport v. Coltmun (1842), 9 M. & W. 481 ; Parkin 
v. Knight (1845), 10 Jur. 23. 

5890. “A. & B.” & reversion & remainder 
thereof — Passes reversion in A. & B.] — Testator 
being seised of one undivided moiety of three 
tenements in A. He also of the reversion in fee 
expectant on the death of J. of the other moiety 
thereof. He also seised of lands leased on lives in 
B. He of other lands in possession in B. A of several 
other lands in the county of C. by a devise to N. 


of “ all that his part, purpart. He portion, of & in 
the tenement called A. He also of all his other 
lands in fee simple situate in B. & the reversion 
He remainder thereof ” ; the whole of testator’s 
estate in A. whether in possession or reversion, 
passed to N. — Doe d. Phillips v. Phillips (1786), 

1 Term Hep. 105 ; 99 E. R. 998. 

5897. “ All income arising from my estate ” — 
Profits arising from business.] — Testator devised 
He bequeathed the residue of his property, whether 
real or personal, to trustees, upon trust for sale 
He conversion at such times He in such manner as 
they should think lit, but as to liis business 
carried on in Sicily that they should wind up He 
dispose of the same as soon as practicable after 
his death, He if possible within twelve months 
thereof. There was express power to postpone 
the conversion of any part of his property other 
than the business. lie then gave his wife a life 
interest in the income of his estate, He , subject 
thereto, his infant daughter was entitled to the 
whole estate contingently on attaining twenty-one 
or being married. The will contained a subsequent 
declaration by testator that “ all the income 
arising from my estate ” should, until conversion, 
be applied as if it were income arising from the 
proceeds of the conversion, no part thereof being 
liable to be retained as capital. 

Upon a summons to determine whether the 
profits of the business earned since testator’s death 
should be treated as income or be divided between 
capital He income : Held : the expression ” all 
the income arising from my estate ” included the 
profits arising from the business. — Re Elfokd, 
Elford v. Elford, 1 1910] 1 Ch. 814 ; 79 L. J. Ch. 
385 ; 102 L. T. 488 ; 54 Sol. Jo. 542. 

5898. Balance In hands of agent — Directions to 
agent to Invest.] — Bequest of the balance in the 
hands of testator’s agents at the time of his death, 
held to include a sum which lie had by letter 
directed them to invest in the funds, but which 
w T as not invested till after his death. - Hill v. 
Mason (1820), 2 Jac. He W. 248 ; 37 E. R. 622. 

5899. “ Belongings 99 — All property.] — Re 
Bradfield, Bradfield r. Bradfield, [1914] 
W. N. 423. 

5900. “ Books ” — Stamp collection.] — A stamp 
collection in an album passes under a gift of 
“ books.” A stamp collection, wdiether in an 
album or loose, w r ould pass under a gift of “ books, 
pictures, etc., He other household effects, because 
a stamp is a picture or design of more or less 
merit.— Jtc Fortlage, Ross v. Fortlage (1916), 
00 Sol. Jo. 527. 

Annotations: — N.F* Hr Masson, Morton v. Masson (1917), 

86 L. J. Ch. 753. Mentd. A.-G. v. Hodgson, [1922] 2 Ch. 

429. 

5901. .] — Re Masson, Morton r. 

Masson, No. 5002, ante. 

5902. “ Cabinet of curiosities Personal orna- 
ments.] — Ornaments of the person do not pass by 
a bequest of a cabinet of curiosities, even though 
occasionally showm with it.— Cavendish v. Caven- 
dish (1784), 1 Bro. C. C. 407 ; 1 Cox, Eq. Cas. 
77 ; 28 E. R. 1244, J,. C. 

Annotation : — Mentd. Robinson v. Hardcastle (1786), 2 Bro, 

C. C. 22. 

5903. “ Carriages ” — Motor car.] — lie Platt, 
Platt r. Platt (1907), Times , Apr. 20. 

5904. — .) — Re Dennis, Dennis v . 

Dennis, No. 5175, ante. 


PART XVI. SECT. 15, SUB-SECT* 14. 

— R. 

e. Rents.]— Mackenzie’s Trustee v. 
Mackenzie (1899), 2 F. (Ct. of Sess.) 
330 ; 37 Sc. L. It. 254. SCOT. 

t. .] — Sim v. Duncan (1900), 


2 F. (Ct. of Sess.) 434 ; 37 Sc. L, R. 
332 ; 7 8. L. T. 360.— SCOT. 

PART XVI. SECT. 15, SUB-SECT. 14. 

— S. 

5899 i. “ Bclonyinys ” — All property.] 


—lie Hall. Bentick v. Hall, [1918] 
V. L. R. 448.— AUS. 

5903 i. “ Carriages *’■ — Motor car.) — 
Denholm’s Trustees r. Denholm. 
11908} S. C. 43 ; 45 Sc. L. It. 32 ; 15 
S. L. T. 429.— SCOT. 
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Sect . 15. — Descriptions of property : Sub-sect* 14, 

&] 

5905. .] — Where testator by his will 

gives his carriages, horses, harness, & stable 
furniture to his wife, & subsequently to the making 
of his will, sells some of his carriages & horses & 
purchases a motor car, such motor car does not 
pass under the gift of carriages, horses, harness, 
& stable furniture. — Re Hall, Watson v. Hall 
(1912), 107 L. T. 196 ; 28 T. L. R. 480 ; 56 Sol. Jo. 
615. 

Annotations : — Distd. Re Ashburaliam, Gaby v. Ashburnham 

(1912), 107 L. T. 601 ; Re Fortlage, Kos8 v. Fortlaire 

(1916), 60 Sol. Jo. 527. Folld. Re White, White v. White, 

[1916 J 1 Ch. 172. Reid. A.-G. v. Hodgson, [1922] 2 Oh. 

429. 

5906. — — Re White, White v. White, 

No. 5625, ante . 

5907. -.] — Testatrix by her will, dated 

June 2, 1918, after making numerous specific 
bequests, bequeathed to her trustees all her horses 
& all her carriages not thereby otherwise disposed 
of wherever the same might be at her death . . . 
upon trust to sell & stand possessed of the pro- 
ceeds for G. & C. in equal shares as tenants in 
common. In 1918 testatrix having become 
through senility unable to manage her affairs, a 
receiver of her estate was appointed by the 
Master in Lunacy, who authorised the sale of her 
motor car. A part of the purchase-money was 
applied for her maintenance. She died in 1920, 
having no horses or carriages, but the receiver 
still held the balance of the purchase-money. The 
estate proved insufficient to pay all the legacies 
in full. On an originating summons taken out 
by the trustees, asking, among other things, 
whether the above-named legatees were entitled 
to the balance of the purchase-money & whether 
specific legatees were to bear the cost of packing 
& dispatching the articles specifically bequeathed 
to them : — Held : the above-mentioned gift 
included the motor car & the legatees were 
entitled to such of the proceeds of the sale thereof 
as had not been applied by the receiver. — Re 
SrvEWRiGiiT, Law v. Fenwick (1922), 128 L. T. 
416 ; 67 Sol. Jo. 168. 

Annotation : — Refd. Re Leach, Milne v. Daubeny, [1923] 1 

Ch. 161. 

5908. ** China ” — Ornamental china snuff- 
boxes.] — Field v. Peckett (No. 2), No. 5587, 
ante. 

5909. 44 Clothes & linen ** — Body linen only.] — 

Bequest of all my clothes & linen whatsoever 
passes body linen only. — Hunt v . Hort (1791), 3 
Bro. C. C. 311 ; 29 E. R. 554, L. C. 

Annotation s : — Refd. Miller r. Travers (1832), 8 Bing. 244 ; 

In the Goods of De Rosaz (1877), 2 P. D. 66 ; In the Estate 

of Hubbuck, [1905] P. 129. 

5910. 44 Contents of house ’* — Property capable 
of being removed by tenant.] — Testator by his 
will, after defining “ ordinary furniture ” as in- 
cluding carpets, curtains, articles of ornament of 
an ordinary kind, household crockery, etc., but 
excluding sculptures, pictures, objects of art or 
antiques, whether furniture or otherwise, devised 
& bequeathed his real & personal estate to trustees 
upon trust for sale, & to pay to his wife a sum 
equal to 10 per cent, of the net proceeds of sale of 
such of the contents of his house as were not 
included in the expression “ ordinary furniture.” 
At the time of his death testator had a leasehold 
house : — Held : the expression “ contents of my 
house ” included everything that could, as between 
landlord & tenant, be removed by testator from 
the house, including panellings, mantelpieces, 

g. Farming stock — Wheat stored on h. “ Live & dead 
farm.] — Re IUyner, [1907] S. A. L. II. wool.] — Re Bowick, 
129. — AUS» 79.—N.Z. 


painted ceilings, etc . — Re Oppenheim, Oppenheim 
v. Oppenheim (1914), 111 L. T. 037 ; 68 Sol. Jo. 
723. 

5911. 44 Current account ** — Money In transit at 
time of death.] — Re Lloyd, Lloyd v . Chambers 

(1894), 38 Sol. Jo. 235. 

5912. 44 Current dividends.**] — The will of 
testator, who died on Jan. 9, 1914, contained gifts 
of certain shares in a limited co., together with 
the then “ current dividends ” thereon. The 
dividend on the shares for the year ending on 
Dec. 31, 1913, was, in accordance with the 
practice of the co. declared at the ordinary general 
meeting of the co. held on Feb. 10, 1914 : — Held : 
the meaning of the words 44 current dividends 99 
in this will was explained in a subsequent part of 
the clause containing the bequest, & the dividend 
declared on Feb. 10, 1914, was a 44 current divi- 
dend ” passing with the specific gifts of the shares. 
— Re Raven, Spencer v. Raven (1914), 111 L. T. 
938. 

5913. Debts.] — A codicil to the will of testator 

contained the following phrase : ‘‘I forgive all 

debts owing to me.” There was no context in the 
codicil to affect the construction of these words, 
but by his will & codicil testator, whose estate was 
valued at £52,000 personalty & £10,000 realty, 
had given pecuniary legacies amounting to nearly 
£22,000 & made a residuary gift to the Skinners 
Company. The will conferred upon the trustees 
power to appropriate any part of testator’s estate 
44 or the investments for the time representing 
the sum ” in satisfaction of any legacy. Testator’s 
personalty consisted to the extent of some £22,000 
of British & foreign Government securities, 
redeemable debenture <te debenture stock in com- 
mercial cos., & of certain mtges. & charges & sums 
of loan stock. The estate also included certain 
loans to friends & past employees of testator to 
start them in business, & these the exors. had, 
with the consent of the residuary legatees, treated 
as released by the forgiveness of debts. This 
summons raised the question whether this forgive- 
ness of debts operated as a legacy to certain cos. 
<fc societies of the mtge. debts owing by them on the 
security of the mtges. A charges <fc of the amounts 
secured by the loan stock. The mtges. & charges 
did not differ from ordinary mtge. securities, & 
the loan stock was of the nature of permanent 
debenture stock, being redeemable only in certain 
events : — Held : having regard to the above 
circumstances, the word 44 debts ” must receive 
a narrower construction than the strict legal 
meaning of the word ; its use in connection with 
the expression 44 I forgive ” introduced a personal 
note into the matter with which testator was 
intending to deal ; & therefore the mtge. debts & 
sums of loan stock were not released . — Re Neville, 
Neville v. First Garden City, Ltd., [1925] Ch. 
44 ; 94 L. J. Ch. 130 ; 132 L. T. 602 ; 41 T. L. R. 

2 ; 69 Sol. Jo. 125. 

5914. 44 Effects belonging to the business *' — 
Fixtures.] — Testator gave his real & leasehold 
estate, stock-in-trade, money at the bank, good- 
will, book debts, & effects belonging to his business 
to his son, & charged his real & leasehold estates 
with the payment of legacies. The estates wore 
sold to pay the legacies, & bought in by the son : — 
Held : the fixtures passed to the son under the 
bequest of 44 effects belonging to the business.” — 
Finder v. Pinder (1870), 18 W. R. 309. 

5915. Enumeration of funds for payment of debts 
— “ Remainder ** to children — Remainder applicable 

stock ” — Dales of k. ** Worldly estate.”] — " Worldly 
[1925] N. Z. L. 11. estate ” Includes not only the corpus of 

testator's property, but the whole of 
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only to funds.] — Testator after disposing specifi- 
cally of most of his property, enumerated certain 
funds out of which he directed that his debts, 
funeral A testamentary expenses, should be paid, 
A added : “ The remainder to be equally divided 
to my surviving children.” The frame of the will 
left it doubtful whether these words were intended 
to apply generally or only to the residue of the 
particular funds : — Held : considering the general 
frame of the will, only what was left of the par- 
ticular funds passed. — Jull v . Jacobs (187(1), 8 
Ch. D. 708 ; 85 L. T. 158 ; 24 W. K. 947. 

Annotations : — Distd. Aplin v. Stone, 1 1 904 j 1 Ch. 543. 

Refd. lie I) awes* Trusts (1876), 4 Ch. L>. 210 ; Smyth v. 

Smyth (1878), 8 Ch. D. 561 ; Re Townsend’s Estate, 

Townsend v. Townsend (1886), 31 Ch. 1). 357 ; Harlo v. 

Jarman (1895), 73 L. T. 20 ; Re Willis, Crossman v. 

Kirkaldy, [1917J 1 Ch. 365. 

5916. 44 Everything else at my house. "] — Be- 
quest of the use A enjoyment 44 of everything else 
at my house,” means such things as are proper 
to go with the house as heirlooms, viz. fixtures A 
ornaments, not watches, etc. 

44 Everything else at my house ” means of the 
same kind, proper to go with the house, as heir- 
looms, viz. fixtures A ornaments.— B oon v . Corn- 
forth (1751), 2 Ves. Sen. 277 ; 28 E. R. 179, L. C. 

Annotations :- Refd. Morrall v. Sutton (1845), 1 Ph. 533. 

Mentd. Lang v. Pugh (1812), 1 V. A C. Ch. Cas. 718 ; 

Hart v. Talk (1852), 2 Do G. M. & G. 300 ; Key v. Key 

(1853), 4 De G. M. G. 73. 

5917. “Farm “ Leasehold estate.] — The word 
44 farm ” in a will is sufficient to pass a lease- 
hold estate, if if appear to have been testator’s 
intention that it. should so pass. A. being seised 
of several freehold estates, A possessed of part of 
a farm held by a church lease renewable, the other 
part of the farm being freehold, A the whole having 
been always let together as one entire farm, at one 
rent, devised 44 ail his manors, messuages, houses, 
farms, lands, woodlands, hereditaments, A real 
estates whatsoever,” to B. : A gave 44 all the rest 
A residue of his ready money, rents in arrear. 
stock in the public funds, jewels, A personal 
estate; whatsoever ” to ('. Held : the leasehold 
part of the farm passed under the first devise. — 
Lane v . Stanhope (Earl) (1795), 0 'Perm Rep. 
815 ; 101 E. K. 587. 

Annotations .‘----Distd. Thompson v. Lawley (1800), 2 JIos. 

P. 303. Consd. Watkins r. Leo (1802), 6 Vow. 633. 

Expld. Hodgson r. Merest. (1821), 9 Price. 556. Apld. 

Switt r. Swift (1859), 1 l)e (». E. &: .T. 160. Refd. Holmes 

v. Milward (1878), 47 L. .T. Ch. 522. 

5918. “ Farming stock 99 — Growing crops.]— 

The devisor having devised certain estates to A. 
in fee ; A to his exors. 44 all his money,” etc., 
stock upon his farm, with the implements of 
husbandry, A all other his personal estate of what 
nature or kind soever, in trust to pay debts A 
legacies, etc. : — Held : the devise of the stock upon 
his farm carried the standing crops of corn growing 
there at the time of his death from the devisee of 
the land to the exors., although there were assets 
sufficient to pay all the debts A legacies without 
that aid. — West v . Mooiie (1807), 8 East, 839; 
103 E. R. 372. 

Annotations : — Expld. Vaisey v. Reynolds (1828). 5 Russ. 12. 

Apld. Re Boose, Evans v. Williamson (1880), 17 Ch. 3). 696, 

5919. .] — Vaisey v. Reynolds, No. 

5727, ante. 

5920. — .] — A farmer bequeathed “ the 

whole of the consumable A other provisions, 
farming stock A effects, farming implements, 
growing crops A tenant right ” in or upon his 
dwelling-house A farm at his death to trustees, to 
carry on the farm, 44 until Apr. 6 next subsequent 


to or following the time of his decease,” A after 
that day, to transfer 44 the consumable A other 
provisions, farming stock A effects,” etc., then 
upon his house A farm to his son. He declared 
that his trustees were not to sell the 44 farming 
stock A effects ” except in the ordinary course of 
management of the farm, A that the money pro- 
duced thereby should fall into his residue. 
Testator died about four o’clock on Apr. 5, at 
which time there was on the farm, besides the 
ordinary farming stock, a large quantity of corn 
A wool of the last year’s produce, A an excess of 
fat sheep A stock of the value of £3,314 : — Held : 
these passed to the son. — Harvey v . Harvey 
(1803), 32 Beav. 441 ; 55 E. R. 173. 

Annotation: — Consd. Burbidge v. Ilurbidgo (1867), 37 

L. J. Ch. 47. 

5921. .] — Testator bequeathed 44 all 

his live A dead farming stock in A about the farm 
A farm buildings then occupied by him ” : — 
Held : as against residuary legatees, everything 
upon the farm belonging to testator at the time of 
his death, including the animals, the unsold 
produce A the growing crops, passed under the 
bequest. — Burbidge v. Bijrbidge (1807), 37 
L. J. Ch. 47 ; 17 L. T. 138 ; 10 W. R. 70. 

5922. .J — Testatrix, after devising all 

her real estate to A., gavo all the 44 farming stock, 
goods, chattels, A effects in A about ” one of her 
farms forming part of her real estate, to B. ; A 
she gave the residue of her personal estate to other 
persons : — Held : all crops growing on the farm 
at testatrix’s death passed to B . — Re Roose, 
Evans v. Williamson (1880), 17 Ch. D. 096 ; 50 
R. J. Ch. 197 ; 43 L. T. 719 ; 45 J. P. 343 ; 29 
W. R. 280. 

59 23 . 44 Foreign bonds 99 — Colonial bonds.] — 

Bequest by testatrix of 44 the foreign bonds, 
amounting to about £8,000,” which she had pur- 
chased : — Held : colonial bonds which formed 
part of the amount mentioned did not pass. — 
Hull v. Hill (1870), 4 Ch. T>. 97 ; 25 W. R. 223. 

5924. 44 Foreign estate 99 ■ — Securities deposited 
with foreign bank.] — Re Miller, Galloway v . 
Miller (1913), 135 L. T. Jo. 10. 

5925. 44 Heirlooms.”] — B oon v. Cornforth, 
No. 5910, ante. 

5926. .] — Re Morn’s Estate, Moir v . 

Warner, [1882] W. N. 139. 

5927. Only unperishable articles.] — Testa- 

trix by her will directed that all the plate, plated 
articles, furniture*, implements of household, linen, 
china, goods, chattels A clfects, except books, 
which should be in A about a certain house in her 
occupation A possession, should be annexed to the 
same house as heirlooms : — Held : plate, jewellery 
A a pianoforte passed under this gift, but money 
found in the house, A articles perishable in a short- 
time, such as live stock, carriages, wines, or wear- 
ing apparel, did not pass. — Hare v. Pryge (1804), 
11 L. T. 101 ; 12 W. R. 1072. 

5928. 44 Jewels 99 — Insignia of honour.] — 
Northumberland's (Earl) Case (1584), Owen, 
124 ; 74 E. R. 947. 

5929. — — - Buttons attached to robes.] — 

Northumberland’s (Earl) Case (1584), Owen, 
124 ; 74 E. R. 947. 

5930. Watch.] — A llen v . Allen, No. 5569, 

ante. 

5931. Gold-headed cane.] — Allen v. 

Allen, No. 5509, ante. 

5932. Gold masonic orders.] — B rooke 

(Lord) v. Warwick (Earl), No. 5108, ante. 


hla interest therein. — T own v . Borden, 
I O. It. 327.— CAN. 

I. Stock-in-trade.] — Re Holden 
(1903), 5 O. L. R. 156.— CAN. 

J. — VOL. XLIV. 


m. “ Life insvrance. ,t ] — “ Tho rosi- 
due of my property, including 
insurance,** although not using tho 
words “ policy ” or “ certificate,” 


means any & every policy securing 
insurance on testator’s life in respect to 
which he had a disposing or an appoint - 
ing power.— Re darkness (1904), I 

3 b 
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Wills. 


Sect. 15. — Descriptions of property : Sub-sect. 14, 

5933. Coins.] — A bag of coins found by 
the exors. in testator’s strong box, held not to 
pass under a bequest of “ jewellery.” — Sudbury 
v. Brown (185(1), 27 L. T. O. S. 200 ; 4 W. B. 730. 

5934. .]- — Testatrix directs all her jewels to 

be sold to pay her debts, except a particular ring 
set with diamonds, which she gave to a friend, & 
she then bequeaths the remainder of her rings, her 
necklaces of every description, pearls, garnets, 
cornelians, A watches, to B. ; by a subsequent 
testamentary disposition she gives all her trinkets 
of every denomination, her jewels excepted, to 
0., A, in another part of the same instrument, 
directs her jewels to be sold ; afterwards, by a 
third testamentary instrument, she bequeaths to 
0. all her trinkets A pearls, with various specific 
articles, among which were some rings set with 
diamonds : testatrix was possessed of a very 
valuable necklace & cross, A of a pearl necklace, 
besides other necklaces, A of various diamond 
rings, besides those which were specifically be- 
queathed : — Held : the diamond necklace & cross, 
A the diamond rings, not specifically mentioned, 
were to be sold, A did not pass to B., the pearl 
necklaces passed to B., under the gift of necklaces 
of every description, A did not pass to C. under 
the gift, of pearls. — A.-G. r. IIarley (1828), 5 
Buss. 173 ; 7 L. J. O. S. Oh. 31 ; 38 E. B. 092. 

Annotate rn : — Reid. Bernstein r. Baxendale (1859), (5 C. B. 
N. S. 251. 

5935. “ Law library 99 — Quasi law books.] — 

Duydate's Monasticon, Domesday Book A the Slate. 
Trials , will pass under a bequest of testator’s law 
library A books of antiquities. — Wallace v. 
Bayldon (1825). 1 L. ,1. O. S. (h. 74. 

5936. “ Live & dead stock 99 — Growing crops.] — 
A tenant for life of a plantation in Jamaica be- 
queaths A devises to A ., his heirs, exors., adminis- 
trators, A assigns, all her negro, mulatto, A other 
slaves, men, women, A children, A all her cattle, 
mules, horses, asses, A other live A dead stock 
upon that plantation, A all other her real estate 
in Jamaica, A, after various specific A pecuniary 
legacies, she gives the residue of her goods, 
chattels. A personal estate A effects to B. ; A. 
is entitled to the growing crops, which were on the 
plantation at the death of testatrix. — Blake r. 
Gtbbs (1825), 5 Buss. 13, n. ; 38 E. B. 932. 

Annotation Consd. He Roose, Evans r. Williamson (1880), 

17 Ch. 1). (590. 

5937. — .] — Burbidge r. Bukbidge, No. 

5921, ante. 

5938. — Emblements.] — Devise of real estate 
in the occupation of testator, in trust for A., with 
a bequest of all live A dead stock, A all personal 
estate to B. : — Held : the emblements on the real 
estate passed to B. — Budge v. Winnall (1849;, 
12 Beav. 357 ; 18 L. J. Oh. 469 ; 14 L. T. O. S. 
325 ; 13 Jur. 737 ; 50 E. B. 1098. 

Annotations : — Consd. He Boone, Evans ?\ Williamson (1SS0), 

17 Ch. D. 690. Mentd. He Bonne's Estate (1852), 9 Hiuv, 
G49. 

5939. Wine.] — Books A wine were held to 

pass by a specific bequest of “ all testator’s furni- 
ture, linen, plate, pictures, carriages, horses, A 
other live A dead stock, in his use A possession. — 
Hutchinson r. Smith (1863), 1 New Bep. 513 ; 8 
L. T. 602 ; 11 W. B. 417. 

5940. “ Livelihood Lands.]— Anon. (1557), 

Owen, 30 ; 74 E. K. 877. 

Annotations .‘—Reid. Meredith r. Webber (1 0(36), O. Bridg. 
of>0 ; Maudy v. Maudy (1794), Lee te?np. Hard, 142. 


6941. “ Living 99 — Advowson.] — The word 

“ living ” is sutlicient to pass the advowson, but 
it may be restricted to the next presentation. 
The context must deteimine which is its meaning. 

Devise to a minor of “ the livings of Q. A C., 
should he like the profession A be qualified for 
them ” : — Held : to show an intention to confer 
on the devisee a personal benefit ; therefore, the 
devise was confined to a single presentation. A did 
not extend to the advowson. — Webb v. Byng 
(1856), 2 K. A J. 669 ; 4 W. B„ 657 ; 69 E. B, 591 ; 
on appeal , 8 De G. M. A G. 633, L. .T.T. ; sub nom. 
Byng v. Byng (1802), 10 II. L. Cas. 171, II. L. 

Annotations: — Reid. Forsbrook v. Forsbrook (1867), 16 
W. R. 200. Mentd. De Windt v. Do Windt (1864), 4 
New Rep. 184 ; Grieve v. Grieve (1867), L. R. 4 Eq. 180 ; 
Roper v. Roper (1867), 36 L. J. C. P. 270 ; Allgood v. 
Blake (1872), L. B. 7 Exch. 339 ; He Wilmot, Wilmot v. 
Betterton (1897), 76 L. T. 415. 


“ Manor 99 — Copyholds.] — See Copyholds, Vol. 
XIII., p. 16, Nos. 81-85. 

5942. Paintings — Miniatures.] — Re Conyngham 
(Makhiioness), Ramsden v. Conyngham, No. 
5948, posl. 

5943. “ Pensions & allowances “ — Whether 
donations to charity included.] — Testator had from 
1870 until his death in 1890 given an annual sub- 
scription, at first- of £50 A afterwards of £100, to a 
county infirmary, A he had also from 1850 until 
his death made an annual payment of £67 to a 
cathedral vestry for the upkeep of the organ A the 
choir. Testator’s estate book contained these 
payments under the heading “ Donations A Sub- 
scriptions,” but it contained no heading “ Pensions 
A Allowances.” Testator devised the estates to 
Ids widow ” subject to the payment of all pensions 
or allowances t hen paid : — Held : the direction 
to pay “ pensions or allowances ” did not include 
the above payments, as they wore purely voluntary 
payments or donations. - --lie Murray Scott, 
Scott r. Scott (No. 2) (1915), 31 T. L. B. 505. 

5944. Perpetual advowson.J — Under this devise 
” I do give to my son B. the perpetual advowson 
of Husbands Bosworth in Leicestershire A my 
manor of Stan wick A all my lands in North- 
amptonshire ” : — Held : an estate for life only in 
the advowson passed to the devisee, although lie 
was the incumbent of the living at the time the 
will was made A oik; of the residuary legatees on 
the ground that the words lk perpetual advowson ” 
were only descriptive of the thing devised. A not 
as denoting the quantity of interest which the 
devisee was to take therein. - Pocock v. Lincoln 
(Bp.) (1821), 3 Brod. A Bing. 27 ; 6 Moore, C. P. 
159; 129 E. IL 1193. 

Annotations : — Refd. Dover r. Alexander (1813), 2 Hare, 
275 ; Sayer r. Say or, Inncs v. Sayer (1819), 7 Hare, 37 7. 


5945. “Personal ornaments “—Pocket book & 
case of instruments.] — Willis v. Curtois, No. 5330, 
ante. 

5946. — -- Pencil case, toothpick case, & eye 

glass.] — Willis v. (’urtois, No. 5330, ante. 

5947. “Pictures “ — Minatures.j — Re Craven, 
Crewdson v. Craven, No. 5188, ante. 

5948. — .] — Minatures held to pass under 

a bequest of pictures A paintings in a will. — He 
Conyngham (Marchioness), Ramsden r. Conyng- 
li AM (1908), 24 T. L. B. 789. 

5949. Stamps.] — Re Foutlage. Boss r. 

Fotitlage, No. 5900, ante. 

5950. .] — Re Masson, Morton v. 

Masson, No. 5602, ante. 

5951. Portrait — Picture.] — Testator bequeathed 
the portraits of himself, of his grandfather A grand- 


25 


C. L. T. 


O. YV. It. 533 
O. L. B. 720.— CAN. 

n. “ The field in front 
dwelling ‘house .'* } — A bequest 


of 

of “ 


my 

the 


Held in front of my 
does not include the house & 
though in fuet locally situate In the 
field. — O'Connor v. O'Connor (1870), 


19 W. R. 90. — IR, 
o. " Remainder of books & paint- 
inos.'*]- — Langdalk v. Esmonds (1870), 
4 I. R. Eq. 576.— IR. 
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Part XVI.— 

mother, of his mother A of the Duke of Schomberg, 
to A. Testator had one portrait of himself, one 
of his grandfather A grandmother A one of his 
mother, A a three-quarters portrait A a portrait 
in crayons of the Duke of Hchoiuberg, A also a 

E icture in which the duke was represented on 
orseback with a battle in the distance : — Held : 
that picture was a portrait of the duke, A it passed, 
together with all the other portraits, by the be- 
quest. — L eeds (Duke) v. Amherst (Lord) (1843), 

13 Sim. 459 ; 1 L. T. O. 8. 220 ; 7 Jur. 342 ; 00 
JO. R. 178 ; affd. (1844), 14 L. J. Ch. 73. 

5952. “Reversion” — Estate In fee simple.] — 

Batlis v. Dale, No. 5113, ante. 

5953. “ Savings of property to my separate use ” 

— Account at bankers.] — Under a testamentary 
appointment by a married woman of “ all funds A 
property which have been or shall be purchased 
out of the savings of property to which I have 
been or shall be entitled to my separate use ” : — 

Held : that savings out of separate estate standing 
to her account at her bankers did not pass. — 
Askew v. Booth (1874), L. K. 17 Eq. 420; 43 
L. J. Ch. 303 ; 30 L. T. 155 ; 22 W. H. 524. 

5954. “ Share ” — Leasehold estate.] — The* 
word share may carry a leasehold estate. As 
where testator, having three sons A one daughter, 

A leasehold estate A personal funds, devised one 
leasehold estate to his eldest son, A other lease- 
holds to his second son, directing his exors. to 
receive A apply the rents until they came of age ; 

A then directed a certain sum to be put out at 
interest for the benefit of his widow durante 
viduiiate , A that on her death or marriage it should 
he divided equally between his three sons, share 
A share alike ; A then he gave his daughter £(>00 
to be paid her when of age ; A then gave the 
residue of his worldly ellecls to be divided equally 
amongst his t hree sons, share A share alike ; A 
lastly directed that “ if any of his children died 
under age A without lawful issue, the share of him 
or her deceased should go equally amongst his 
surviving sons ” : — Held : the word share in the 
last clause referring, as it must do, to the whole 
share or portion of the daughter, must have 1h<* 
same meaning as to the sons, A must comprise the 
leasehold as well as personal funds before given to 
them, A upon the death of the oldest- son under 
twenty-one, A without issue, the leasehold estate 
devised to him went equally between the two 
surviving sons. -Doe d. Stopford v. Stopford 
( 1804), 5 East, 501 ; 2 Smith, 1C. B. 02 : 102 E. 1L 
1102. 

Annotation Distd. I)oe <1. Amlot r. Dn\ ic-, tlS39), S L. ,1. 

Kx. 71. 

5955. “ Silver tea kettle, lamp & appur- 
tenances.”] — If a man devises his silvn tea- 
kettle A lamp, with the appurtenances, nothing 
shall pass but the kettle A lamp, A the box wherein 
the lamp was placed, A not the silver teapot, 
milkpot, tongs, strainer, or eannisfers.- Runt r. 
Berkley (1728), as reported in Mos. 17 ; 1 Eq. 

Cas. Abr. 201 ; 25 E. B. 203. 

Annotation s : -Reid. Owen r. Owen ( 1 7 3 S ) . 1 Atk. 15)4. 
Humphrey v. Tayleur (17.72), Amh. 136; .laekson r. 
Jackson (1804), 9 Vos. 591 ; Harbor r. Harbor (1838), 3 
My. A Cr. 688. 

6950. So many shares as might have produced 
during year preceding death of testator a specified 
sum.] — Bequest of so many shares in a co. as 
might have produced, during the year preceding 
the death of testatrix, as near as may be, an income 
of £50 : — Held : of four suggested meanings, the 
natural meaning of tlie words indicated the year 

p. “ Temporal effects.**) — Re nature ” — Animals 

1)AN, 17 L. II. Ir. 179. — IR. GEORGETTI’S WILL, 

q. “ Movables of a domestic Georg etti, 18 N. Z. L. 


Construction. 

that terminated on the death of testatrix . — Re 
Batnes, Baines v . Leighton (1891), 8 T. L. R. 36. 

5957. “ Strong box ” — Whether frame to which 
fixed Included.] — A devised to her daughter E. my 
strong box , A whatsoever is in it, A all my chests 
A cabinets, A whatsoever is in them. This strong 
box was fixed upon a frame containing several 
drawers, A in these drawers were found bank 
notes, A other tilings of value : — Held : the frame 
,A drawers did not pass by the devise of the strong 
box ; but on an appeal, this decree was reversed. — 
Paget (Lord) v . Bridgewater (Duke) (1724), 

3 Bro. Pari. Cas. 79 ; 2 Eq. Cas. Abr. 327 ; 1 
E. II. 1190, II. L. 

5958. “ Stock.”] — W. devised all his household 
goods, cattle, corn, hay, A implements of husbandry 
A stock belonging to his house, messuage, farm 
A premises, lie held by lease, to his wife for life, a 
malt house being included in the lease, the stock of 
that, as well as the stock in husbandry, will pass 
by this bequest. — Brooksbank v. Wentworth 
(17 13), 3 Atk. 04 ; 20 E. B. 839, L. C. 

5959. Stock “as aforesaid.”] — Testator 

having directed a transfer of 3 per cent. Consols 
three months after his decease gave several other 
legacies of stock “ as aforesaid.” Those words 
upon the whole will referred to the description of 
the stock, not to the time of the transfer. — 
Sibley v. Perry (1802), 7 Ves. 522 ; 32 E. R. 211, 
L. C. 

Annotations : — Reid. Pago v. Young (1875), L. II. 19 Eq. 
501. Mentd. Hampson v. Brand wood (1815), 1 Madd. 
381 ; Pruen v. Osborno (1840). 11 Sim. 132 : Dodeworth 
v. Addy (1842), 6 Jur. 700 ; Head v. Randall (1843), 2 
Y. A C. Ch. Cas. 231 ; Williams r. Toale (1847), 6 Haro, 
239 ; Bromley r. Wright (1849), 7 Hare, 334 ; Pope v. 
Pope (1851), 14 Beav. 591 ; Bradshaw v. Melling (1853), 
19 Heav. 417 ; Bamforrt r. Lord (1854), 14 C. D. 708 ; 
Ross r. Ross (1855), 20 Heav. 645 ; Anderson v. St. 
Vincent (1850), 2 Jur. X. 3. 607 ; Rc Heath’s Settlmt. 
(1850), 23 Heav. 193 ; Maynard v. Wright (1858), 26 
Heav. 285 ; Smith v. Horsfall (1858), 25 Beav. 628 ; 
Stevenson r. Abingdon (1862), 31 Beav. 305 ; Lanphier 
r. Buck (1865), 2 Drew. & Sm. 484 ; HeaRinan v. Pearae 
(1871), 7 Ch. App. 275 ; Ralph v. Garrick (1879), 11 Ch. D. 
873; lie Judd’s Trusts, 11884) W. N. 206; Re Birks, 
Kenyon v. Birks, [1900] 1 Ch. 417 ; Re Embury, Pago v. 
Bowyer (1913), 109 L. T. 511 ; Re Johnson. Pitt r. 

Johnson (1914), 111 L. T. 130; Rc Timsoti, Smiles v. 

TiniMUi, [1910] 2 Ch. 302; Rc Burnham, Carriclc v. 

( 'a nick, [ 1 9 1 8 j 2 Ch. 190 ; Re Swain, Brett v. Ward, 

[1918] 1 Ch. 399. 

5980. Plate, furniture & linen.] — It ap- 

pears to me that upon this particular will the word 
“ stock ” docs not include anything properly 
describable, as plate, as furniture, or as linen, 
because “ plate, furniture, A linen,” are mentioned 
elsewhere in the will, without reference to tho 
place (Knight Bruce, Y.-C.).— Wilson v. Wilson 
(1817), 9 L. T. O. S. 291 ; 11 Jur. 793 ; subsequent 
proceedings (1850). 19 L. Ch. 279. 

Annotations : — Refd. Wilson r. Wilson (1850), 19 L. J. Ch. 
279. Mentd. Haggar i\ Ncathy (1851), Kay, 379. 

5961. “Stock of cattle, horses A carriages ”- 
Live stock on farm.] — Testator gives “ all his stock 
of cattle, liorses A carriages ” to his wife absolutely ; 
A gives his farm “ A stock A crop thereon ” to his 
wife during widowhood ; — Held ; the live stock 
upon the farm given to the wife during widowhood 
passed to her absolutely under the former clause. — 
Randall v. Russell (1817), 3 Mer. 190 ; 30 E. R. 
73. 

Annotations : — Refd. Cockayne r. Harrison (1872), L. R. 13 
Eq. 432. Mentd. Giddings v. Giddings (1827), 3 Russ. 
241 ; Trmnpor v. Trumper (1872), L. R. 14 Eq. 295 ; 
Longton r. Wilsby (1897), 76 L. T. 770 ; Bevan v . Webb, 
[1905] 1 Ch. 620; Griffith v. Owen, [1907] 1 Ch. 195; 
Lloyd-Jones v. Clark-Lloyd, [1919] 1 Ch. 424. 

5962. “ Things.”] — Testator, having devised 
certain freehold manors, lands, collieries, etc., 

d> vehicles.) — Re r. Free income .] — Hudson’s Trus 

Georgktti r. tees v. MTntosh (1920), 57 So. L. K. 
R. 849, — N.Z. 571.— SCOT. 
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Wills. 


Sect. 15 . — Descriptions of property: Sub-sect. 14, 
Sect. 16: Sub-sect. 1.] 

bequeaths waggon ways, rails, staiths, & all 
implements, utensils. & things, which at the time 
of his death should be used, or employed, for the 
working & management of the collieries, & might 
be deemed of the nature of personal estate, to be 
enjoyed by the persons respectively entitled under 
the will, to the said manors, lands, collieries, etc. 
Quest ion whether coals resting at the pits A staiths, 1 * 
debts due to the collieries, money, the price of 
coals sold, lying in the Tyne Bank, A other parti- 
culars enumerated, passed by this bequest under 
the general word “things”? — S tuart v. Bute 
(Marquis) (1813), 1 Dow, 73 ; 11 Ves. 667 ; 3 
E. It. 626, H. E. 

Annotations : — Distd. Wilce t\ Wilce (1831), 7 Bins. 664. 
Reid. Parker t\ Murehant (1842), 1 Y. & C. Ch. Can. 25)0 ; 
Wuite v. Norland (1805), 1 3 W. It. 963 : tic Prater, Deyins** 
v. Beare (1888), 37 Ch. J). 481 ; He Miller, Daniel v. Daniel 
(1889), 01 L. T. 305 ; lie Craven, ( YevvOwon r. Craven 
(1908), 99 L. T. 390. Mentd. Darby v. Darby (1856), 3 
Drew. 495. 

5963. Freeholds.] — Be Turner, Arnold r. 

Blades (181)1), 36 Sol. .To. 28. 

5964. “ Utensils ” — Plate & jewels.] — By the 
word “ utensils ” in a will, plate A jewels do not 
pass. — L atimer's Ease (1545), 1 Dyer, 59 b; 73 
E. K. 131. 

_ innotations : — Mentd. Roberts r. Roberts (1613), 2 Bnlst. 
123 ; Smell r. Dee (1 707), 2 Salk. 415. 


:t. 1 6.- — RESIDUARY GIFTS. 


Sub-sect. 1. — In General. 


See Executors, Yol. XXIII., pp. 459-473. 

5965. Meaning of residue — Reference to some- 
thing going before.]— By all the rules of grammar, 
as well as law f , the w ords rest Sc residue must relate 
to something that went before, A: where testator 
calls it by the name of real estate, can never be 
said to affect his personal. — Beauclekk v. Mead 
(1741), 2 Atk. 167 ; 26 E. R. 505, L. C. 


Annotations: — Mentd. Carrington r. Payne (1800), 5 Ves. 

404 ; lie Gibson (1861), 2 John. & H. 656, 

5966. — — Remainder after payment of debts 
legacies & expenses.] — The residuum of testator’s 
estate is uncertain until his estate is got in A his 
debts paid. A: thereby reduced to a certainty, A: 
before that it cannot be said to be actually vested 
(Lord Cowi’kr, C.). — Am hurst v. Selby (1717), 
2 Eq. (’as. Abr. 456 ; 22 E. R. 389. L. C. 


5967. — A residuary gift in a will is a 

gift of all that shall remain after payment of debts 
A legacies. A: tlie expenses incident to the execut ion 
of the will. — Shuttlew'ortii r. IIowarth (IS 11), 
Cr. A Ph. 228 ; 41 E. B. 477 ; sub nom. Shuttle- 
worth r. How’arth, Same v. Hargreaves, 5 


D. 


Jur. 499, L. C. 

Annotations : — Consd. Trcthowy v. Helyar (1876). 4 Cb. 

53. Mentd. Hawkins r. Hawkins (1812), 1 Hare, 

Grace v. Terrington (1845), 2 Coll. 53; Swift v. Swift 
(1859), 1 L. T. 150 ; He Reeve s Trusts (1877), 25 W. R. 


/VIM 


628. 


5968. — .] — Testator gave his personal 

estate “ for the use of his wife, not doubting but 
that she would exercise due discretion A economy 
in expending the same ; the whole to be under the 
care of his wife A: the other exor., who were likewise 
requested to pay out of the same all just debts, etc., 
A after the decease of his wife, he gave the residue 
to be equally divided in five shares ” : — Held : the 
word “ residue ” meant” residue after payment of 
debts,” etc., A the wife took a life interest followed 
by a gift over. — Be Brooks’ Will (1865), 2 Drew. 
A 8m. 362 ; 34 L. J. Ch. 616 ; 12 L. T. 172 ; 13 
W. B. 573 ; 62 E. B. 659. 


5969. — — .] — Aikin v. Butler (1868), 
Seton on Decrees, 7th ed. 1611. 

5970. — — Including costs of administra- 

tion suit.] — “Residue” of ijersonal estate means 
the personal estate which remains after payment of 
testator’s debts, general testamentary expenses, A 
the costs of the administration of his estate, 
including the costs of an administration suit. — 
Tretiikwy v. Helyar (1876), 4 Ch. D. 53 ; 46 
L. J. Ch. 125. 


Annotations ; — Apid. R v. Income Tax Acts Special Pur- 
poscH Comi-H., Ex _ Dr. Bunia.rdo'8 Homes National 
incorporated Ahhocii., [1920] 1 K. B. 468. Mentd. Ponton 
v. Wills (1877), 7 Ch. D. 33 ; He .Touch, Jones v. Caless 
(1878), 10 Cb. 1). 40; He Clay, Clay v. Clay (1884), 32 
\V. R. 516 ; He Giles, (1886), 55 L. J. Ch. 695 ; He. Hall- 
Dare, Le Murehant v. Lee Warner, [1916] 1 Ch. 272. 

5971. — — Whether everything undisposed of by 
will — Lapsed gift of residue.] — The general opera- 
tion of the word “ residue,” as used in a will, may 
be restricted by the sense in which the testator 
uses it. The word “ residue ” does not in all cases 


include that which is undisposed of by a will ; a 
lapsed sluu o of a residue does not accrue in aug- 
mentation of the residues, but goes to the next of 
kin. — Green r. Pert wee (1846), 5 Hare, 249 ; 
15 L. .T. Ch. 372 ; 7 L. T. O. 8. 405 ; 10 Jur. 538 ; 
($7 E. B. 905. 


Annotations : — Refd. He Whit rod, Burrows v. Base, [1926] 
Ch. 118. Mentd. He JoaiTroson’s Trusts (1866), 12 Jur. 
N. S. 660. 

5972. Whether of property generally or of 

particular fund — Dependent on words used.] — 

It is a question to be determined by the particular 
words of each will, whether a gift of “ surplus ” or 
“lesidue” means surplus or residue properly so 
called, or a mere proportional share of a part icular 
fund. — Soutum OLTON Corpn. v. A.-G. (1854), 5 
H. L. Cas. 1 ; 23 L. J. Ch. 567 ; 23 L. T. O. 8. 
117; 18 Jur. 435; JO E. B. 796, H. L. ; revsy. 
8. C. sub nom. A.-G. v. 8outhmolton Corpn. ( 1 851 ), 
11 Beav. 357 


Annotations Refd. A.-G. v. Trinity College, Cambridge 
(1856), 21 Beav. 383; Beverley Corpn. r. A.-G. ( 1857), 
6 11. L. Cas. 310 ; Merchant Tuylors* (’«». r. A.-G. (1871) 
6 Ch App. 512. Mentd. A.-G. r. Windsor (1860), 8 
II. L. Cum. 369; A.-G. e. Wax Cliandlers’ Co. (1 873), 
L. R. 6 H. L. 1. 

5973. Construction of residuary clause — Devise 
of “ personal residue "--In such proportions as 
remainder of estate divided.] — Under the devise of 
personal residue to relat ions “ in such proportion 
as testator had given the other part of his 
lortune,” pecuniary legat ees only are entitled ; 
A not a devisee of real estate. — A dair v. Maitland 
( 1798), 7 Bro. Pari. Cas. 587 ; 3 E. R. 380, li. L. ; 
ujjy. 8. C. sub nom. Maitland v. Adair (179(5), 
3 Ves. 231, L. C. 

Annotation : —Mentd. Izon r. Butler (1815), 2 Price, 34. 

* 5974. As comprehending legacy dependent 

on contingency -Contingency not happening.] — 

Construction of a residuary clause, as compre- 
hending a legacy, given upon a contingency, which 
did not happen.- -B ird r. Le Fkvre (1809), 15 
Ves. 589 ; 33 E. B. 877. 

5975. — - Effect of words pointing to limited 

construction.] — Bequest of personal property held 
a general residuary disposition, although accom- 
panied with expressions favouring a more limited 
construction A pointing only to a particular 
surplus beyond the property specifically be- 
queathed. — B land v. Lamb (1820), 2 Jae. & W. 
399 ; 37 E. R. 680, L. C. 

Annotation : — Mentd. Smith r. Barucby (1847), 10 L. J. Ch. 
466. 

5976. .] — Soutiimolton Corpn. v, 

A.-G., No. 5972, ante. 


PART XVI. SECT. 16, SUB-SECT. 1. 

i\ Morrison (1894), 21 It. (Ct. of Sobs.) 921 ; 31 


Sc. L. It. 772 ; 2 S. L. T. 102.- -SCOT. 


t. Meaning of residue.]- 
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5977. Dependent on intention of testator.] — 

Green v. Pertwee, No. 5971, ante . 

5978. Similar to construction of particular 

bequest.] — The words of a will are to be construed 
in the same manner, whether they relate to a 
particular legacy or to residue. — Re Eddowes 
(1801), 1 Drew. & Sm. 395 ; 5 L. T. 389 ; 7 Jur. 
N. S. 354 ; 02 K R. 430. 

5979. Court favours absolute gift.) — In the 

case of a residuary gift, the ct. is inclined to favour 
an absolute gift A to lean against an intestacy 
(Malins, V.-C.). — Carter v. Smith (1871), 25 
L. T. 555. 

5980. - Particular residuary gift — Followed 
by gift of the residue.) — A bequest of “ the rest of 
my property to be divided among my son, to whom 
I give £5,000, A the residue to be equally shared by 
my brothel's A sisters ” : — Held : to give the son 
£5,000 only. — Stewart v. Stewart (1835), 4 
L. J. Ch. 230. 

5981. — Not affected by presence or 

absence of general residuary gift.) — The construc- 
tion of a particular residuary gift is not affected 
by the presence or absence of a general residuary 
gift , nor is there any sound distinction between, 
lapsed A invalid dispositions, whether under a 
power of appointment or in exercise of ownership. 
— Uiiampnf.y v. Davy (1879), 11 Oh. D. 919 ; 48 
J,. J. Oh. 208 ; 40 L. T. 189 ; 27 W. 1C 090. 
Annotation s -Consd. Dr Quolte vi lie r. Dr Quet twilit* 

(1905). 1)2 L. T. 7.08. Refd. He Whonvood, Ogle r. Sher- 
borne (188(5). 55 L. T. 81). Montd. lie Vaughan, Vaughan 

v. Thomas (1880), 33 Ch. D. 187. 

5982. Rules applicable to gift of residue — Appli- 
cation to parts into which residue divided.]- (1) 

The rules which arc applicable to the gift of a 
residin' are applicable to the parts into which that 
residue may be divided. 

(2) T., by his will, devised his real (‘states to 
trustees, on trusts, one of which was a disposition, 
good as an executory devise, which could not take 
effect until the death of his daughter, lie 
directed the residue of his personal estate to be 
divided into three equal parts, A gave the same to 
his trustees, who were also his exors., on trust to 
invest two-third parts in the purchase of real 
estate to be settled to the same purposes as those 
directed as to his original real estates — the other 
third to be also invested in the purchase of real 
estate to be conveyed to the use of a person then 
in being: — Held: the intermediate income of 
these two-thirds w r as not undisposed of by the 
will, but must be laid out in the purchase of real 
estate, according to the directions in the will, 
until such time as some person should be entitled 
to possession under the limitations declared by 
the will, so far at least as not to exceed the period 
allowed by law for accumulation. 

(3) If a freehold estate be given by way of 

executory devise, there is no disposition of the 
property until that estate arises A becomes vested ; 
A, consequently, in the meantime the freehold 
property descends to the heir-at-law (Loud 
WESTBURY, C.). — BECTIVE IIoDGSON (1801), 

10 It. L i. Oas. 050 ; 3 New r llep. 051 ; 33 L. J. Ch. 
001 ; 10 L. T. 202 ; 10 Jur. N. S. 373 : 12 W. It. 
025 ; 11 F. It. 1181. II. L. ; affg. S. C. sub nom. 


Hodgson v. Hective (Earl) (1803), 1 Hem. & M. 
370. 

Annotations: — As to (2) Consd. Mathews v. Keblo (1807), 
h. R. 4 Ecj. 407. Apld. He Eddols’ Trusts (1871), L. R. 11 
Fq. 559 : Weathcrull r. Thornburgh (1878), 8 Ch. D. 261. 
Consd. He Bumble, Williams v. Murrell (1883), 23 Ch. D. 
300. Apld. lie Ilolford, Holford v. Holford, [18941 3 Ch. 
30 : He Taylor, Smart v. Taylor, [1901] 2 Ch. 134 : He 
Mellor, Alvarez v. Hodgson, [1922] 1 Ch. 312. Refd. 
Holmes r. Prescott (1804), 3 New Rep. 559; Chambcr- 
layno r. Brocket! (1872). 8 Ch. App. 200 ; Tic Townsend’s 
Estate, Townsend r. Townsend (1880), 34 Ch. D. 357 : 
He Rabbins, c 4 ill v. VVorrall (1898). 78 L. T. 218. As to 
(3) Apld. Wade-Gory v. Handley (1870), 3 Ch. D. 374. 
Consd. He Conyngham, Conyngham v. Conyngham, [1920] 
2 Ch. 495. Generally, Refd. He, Woodin, Woodin i\ Glass, 
11895] 2 Ch. 309 ; He Stevens, Stevens r. Stevens, [19151 
1 Ch. 129. Mentd. A.-G. r. Lomas (1873), 29 L. T. 749. 

5983. Who entitled to residue — Effect of specific 
bequest.] — (l) 1\ by r his will gives in the iirst part 
of it to W. the yearly sum of £400 payable 
quarterly ; A in the last clause gives her all his 
household goods, A furniture (three pictures 
excepted), A all his plate, linen, watches, jewels 
A clothes whatsoever, A declared her sole oxtrix. 
The bill was brought for an account of such part 
of the personal estate as is undisposed of, A for a 
distribution. The bequest of the specific things 
to \V. excludes her from the residue. 

(2) Hank notes cannot be considered as a 
security for money, but according to common 
usage, which regards them always as cash. — South- 
cot v. Watson (1745), 3 Atk. 220 ; 20 E. It. 932, 
Ij. C. 

Annotations : — Mentd. Ilowkcr r. Hun tor (1783), 1 Bro. C. C. 
328 : Noiirse v. Finch (1791), 1 Vos. 344 ; Pick ford r. 
Brown, Brown v. Brown (1850), 25 L. J. Gli. 702 ; He 
Ghikmun, A.-U. e. Jefforys, [1908] 1 Ch. 552. 


5984. Residuary bequest to legatees in pro- 

portion to their legacies — All legatees entitled.] — 

Under a residuary bequest to the legatees in 
proportion to their legacies all legatees, pecuniary 
A specific, even of rings, etc., not expressly or by 
implication excluded, were entitled. So annui- 
tants, if they had not been excluded upon the 
construction of the whole will. — Nannock r. 
Hokton (1802), 7 Vos. 391 ; 32 E. K. 158, L. U. 

Annotations: -Apld. Bromley v. Wright (IS ID ). 7 Hare. 
331 ; Hr Guo, Smith r. Guo (No. 2) (1892), 30 Sol. Jo. 
(598. Refd. Sibley r. Perry (1802), 7 Vos. 522 ; He Jodrell, 
.Todrcll v. Soule (1890), 4 1 Ch. D. 590. Mentd. Jones r. 
Tucker (1817), 2 Mer. 5553; Cuthbert r. Purrier (1822), 
Jac. 115 ; Doe d. Nowell r. Roake (1825), 2 Bing. 497 ; 
Lovell r. Knight (1881), 1 Tv. J. Ch. 47 ; Sayer r. Sayer, 
limes r. Saver (184 8). 7 Hare, 377 ; lnnes v. Sayer (1851), 
3 Mae & G. (500 ; He Mills, Mills v. Mills (1880), 34 Ch. D. 
180 ; He Huddleston, Bruno r. Eyston, [1894J 3 Ch. 595. 

5985. Legatees up to specified sum.] — 

J. P. bequeathed the residue of her personal 
estate unto all those of her legatees thereinbefore 
named whose legacies did not exceed £200 : — 
Held : a specific legatee to whom chattels valued 
at a less sum than £200 were bequeathed, was not 
entitled to a share. — Nicholson v. Patrickson 
(1801 ), 3 Giff. 209 ; 5 L. T. 202 ; 7 Jur. N. S. 987 ; 
00 K. K. 380. 

5986. Whether residuary gift specific.] — - A 

residuary devise of real estate remains specific 
notwithstanding Wills Act, 1837 (e. 20), s. 24, 
which makes the will speak as if it had been 
executed immediately before the death of testator. 
— Hensman r. Fryer (1807), 3 Ch. App. 420; 


5977 i. Construction of residuary clause 
—Dependent on intention of testator. ] — 
He MacKinley’s Estate, 38 N. S. R. 
254.— CAN. 

6979 !. Court favours absolute 

gift.]— Re Benner (Alta.), [1923] 2 
W. W. R. 206.— CAN. 

a. Particular residuary oiftA 

— Kennedy’s Trustees r. Warren 
(1901), 3 F. (Ct. of Seas.) 1087 ; 3 8 

Sc. L. It. 827 ; 9 S. L. T. 149— SCOT. 

b. .]— He Forman (1922), 53 

O. L. H. 142.— CAN. 


c. — ■ — .] — Hardman & Cook r. 
Gi turik (1828), 0 Sh. (Ct. of Sess.) 
920. — SCOT. 

d. — - — .] — Henderson’s Trustees 
v. Henderson, [1007 1 8. C. 43; 44 
8c. L. R. 10; 14 S. L. T. 376 - SCOT. 

5984 i. II 'hn entitled to residue — Hesi- 
duary bequest to legatees in proportion to 
their legacies — All legatees entitled. ] — 
Robertson (Sooular’s Trustee) r. 
Sooulaii (1807), 40 Sc. Jur. 6 ; 5 Sc. 
L. It. 4.— SCOT. 

e. .]— Henderson’s Trustees 


r. Henderson (1870), 3 R. (Ct. of Scss. 
320 ; 13 Sc. I j. K. 181.— SCOT. 

5986 i. Whether residuary gift specific.) 
— He Fairley Estate, 1 N. B. Eq. 
Rep. 91 . — CAN. 

5986 ii. — — .1 — McKidd t\ Brown, 
5 Gr. 033.— CAN. 

f. Devise of residue to trustees .) — 
He M aon us Brown (1891), 8 Man. L. R. 
391.— CAN. 

? . Legacies payable at specific dale 
lit'ision of residue.) — Mack LIN r. 
Daniel, 18 O. R. 434. -CAN. 
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Wills. 


Sect. 10. — Residuary gifts : Sub seels. 1 <Sc 2. ] 

37 L. J. Ch. 97 ; 17 L. T. 394 ; 10 W. R. 102, 
L. C. 

Annotations : — Folld. Lanceflokl r. Iggulden (1874), 10 Ch. 
App. 130. Reid. Gibbins v. Eydon (1869), L. R. 7 Eq. 
371; Wallace v. Seymour (1872). 20 W. It. 034; He 
Mills, Mills v . Mills (1880), 56 L. J. Ch. 118 ; He Smith, 
Hannington v. True, Giles r. True (1886), 33 (Jh. D. 195 ; 
Re Bourne, Martin v. Martin, 11893] 1 Ch. 188. Mentd. 
Collins v. Lewis (1869). L. R. 8 Eq. 708 ; Dugdalo v. 
Dugdale (1872), L. R. 14 Eq. 234 ; Tomkins v. Colthurst 
(1875), 1 Ch. D. 626 ; Earquharson v. Floyer (1876), 45 
L. J. Ch. 750 ; He Palmer, Palmer v. Answorth (1893), 62 
L. J. Ch. 988. 

5987. .J — A residuary devise of real estate 

is still specific notwithstanding Wills Act, 1837 
(c. 26), s. 24 . — Lancefield v. Iggulden (1874), 
10 Ch. App. 130 ; 44 L. ,J. Ch. 203 ; 31 L. T 813 ; 
23 W. R. 223, L. C. A L. J. 

Annotations : — Refd. Re Mills, Mills v. Mills (1886), 34 Ch. 1). 
186 ; Phillips v. Low, 118921 1 Ch. 47 ; He Mason, Ogden 
v. Mason, 11901] 1 Ch. 619. Mentd. Jackson v. Pease 
(1874), L. R. 19 Eo. 96 ; Tomkins v. Colthurst (1875), 1 
Ch. 1). 626 ; Earquharson v. Floyer (1876), 3 Ch. I). 109. 

5988. .] — Re Hargetts, Smith r. Har- 

getts (1900), 50 Sol. Jo. 290. 

5989. General disposition coupled with particu- 
larised disposition — Bond to secure half value of 
portion particularised.] — Testator, after directing 
fiis debts, etc., to be paid, bequeathed to his wife his 
moneys, plate, etc. (enumerating several particular 
descriptions of personal property) & all the residue 
of his personal estate after payment of his debts, 
etc., A he directed his wife to give to his exors. a 
bond for secuiing to them the payment of half the 
value of the wines, plate, etc., enumerating 
several of the above-mentioned descriptions of 
personal property, but not mentioning the residue 
of his personal estate. The value was to be 
ascertained within three months from his death, 
A the plate was to be valued at a fixed price. The 
money payable on the bond was for the benefit of 
his nephews A nieces : — Held : the bond was to 
be given for half the value of the property only 
which was specifically enumerated, A not for 
half the value of the general residuary estate. — 
Martin v. Welstead (1848), 18 L. j/Ch. 1 ; 12 
L. T. O. 8. 280, L. C. 


Sub-sect. 2. — What Amounts to Gift of 

Residue. 

5990. ” What should be left.”] — Testator 
reciting his intention to dispose of all his property, 
A that his daughter was likely to die [of a violent 
distemper], left his wife, if she did die, the revenue 
A dividends of such property : but if his daughter 
lived, directed that his wife should only have her 
dower ; giving the residue A dividends to that 
daughter. If she died without children, testator 
gave his brother “ all that should be left.” The 
daughter survived testator, but died of the same 
illness without issue : — Held : the mother was 
still entitled for life ; A the words “ what should 
be left,” constituted a good residuary bequest to 
the brother. — Duhamel v. Ardovin (1751), 2 Ves. 
Sen. 102 ; 28 E. R. 105, L. O. 

5991. “ Whatever part of his estate should be 
unappropriated.] — Testator intending to dispose of 
all his personal estate, gives the residue in lift!) 
shares ; but appoints his brother “ heir to what- 
ever part of his estate should be unappropriated 
by lus will.” One of the five shares lapsed in 
testator’s lifetime : — Held : the above was an 
ultimate general residuary clause ; A comprised 
f his, as including not merely what was not men- 
tioned, but every thing not effectually given. — 
Jackson v. Kelly (1751), 2 Ves. Sen. 285; 28 
E. R. 184, L. C. 


5992. “ Rest & residue.”] — The words “ rest A 
residue ” include the whole personal estate. — 
Bradshaw v. Bradshaw (1750), 2 Lee, 270 ; 161 
E. R. 344. 

5993. “ All other unbequeathed goods & 
chattels.”] — Bequest of “ all other unbequeathed 
goods A chattels” is residuary, notwithstanding 
a subsequent bequest to the same person of debts 
duo to testator. — Bennet v. Batchelor (1789), 1 
Ves. 03 ; 3 Bro. O. C. 28 ; 30 E. R. 231, L. C. 

Annotations : — Refd. Fleming v. Burrows (1826), 1 Russ. 

276 ; Harris v. J anion (1861), 12 W. It. 509; He Lacy, 

Royal General Theatrical luitid Assoon. v. lvyild, [1899] 

2 Ch. 149 ; He Jones, Jolmson v. A.-G., [1925] 1 Ch. 340. 

5994. “ What remains.”] — The words “ what 
remains,” at the' close of a bequest of a specific 
fund, held a general residuary disposition ; the 
full sense not being necessarily conlined ; com- 
prising therefore personal estate, bequeathed upon 
a contingency too remote ; not being to take place 
until thirty years after testator’s death. — Orooke 
v. I)e Vandes (1805), 11 Ves. 330 ; 32 E. R. 
1115, L. C. ; previous proceedings (1803), 9 Ves. 
197, L. 0. 

5995. - - .] - Dawson v. Gaskin (1837), 1 Jur. 
009. 

5996. “ All my other effects. ”J — Testat or 
gives b> his will £19 to J., A after specific bequests 
of certain of his goods to different persons, be- 
queathed to J. thus: “All my other effects I 
will to J.,etc., to be sold for his benefit ” : — Held : 
all the residue of testator’s property, including 
nionov, etc., passed to J. — TlEARNE v. WlUGINTON 
(1821). 0 Madd. 119; 50 E. R. 1037. 

5997. — .] -A will contained a gift of all 

testatrix’s furniture, plate, linen, A other effects 
that might be in her possession at her death. 
There was no other residuary bequest. Testatrix 
died possessed of a considerable amount of money 
in savings’ banks, promissory notes, cash, A 
jewellery : — Held : the general residue passed 
under the words “ other effects.” — Hodgson v. 
Hodgson (1870), 24 W. R. 575. 

5998. .] — Where the only bequest of general 

personal estate in a will was “ all my household 
goods, furniture, plate, linen, glass, A all other 
effects wheresoever A whatsoever ” to my sister, 
A this bequest came first in the will, A was 
followed by pecuniary legacies A specific bequests : 
—Held : the residue of testatrix’s personal estate 
passed under the words “ other effects.”-—- hi the 
floods of Sjiepii EARD (1879), 48 L. J. V. 02 ; 41 
Jj. T. 530 ; 44 J. P. 24. 

Annotation : — Apld. In the Goods of Jupp, [1891] P. 300. 

5999. — .j — Testator bequeathed to his wife 
“all my furniture, jewellery, pictures, wearing 
apparel, A other effects belonging to me at the 
time of my decease.” The will went on to make 
specific bequests to his wife of money, shares, 
securities, etc. ; A it directed her to pay his debts, 
A it left it to her discretion whether she would 
provide for his son A daughters by a previous 
marriage A a nephew, it contained no bequests 
to any other person: — Held: the words “all other 
effects ” constituted his wife residuary legatee. — 
Jn the Goods of Jupp, [1891] P. 300 ; 00 L. J. P. 
92 ; 05 L. T. 100 ; 55 J. P. 450 ; 40 W. It. 170. 

6000. What else testator may be possessed of at 
decease.] — A bequest of “ my furniture, plate, 
books, A live stock, or what else may then be 
possessed of at my decease,” will pass the general 
residuary estate, though followed by specific 
bequests A devises to the same person, A by gifts 
of pecuniary legacies to various other persons. — 
Fleming v. Burrows (1820), 1 Russ. 270; 4 
L. J. O. S. Ch. 115 ; 38 E. R. 107. 

Annotation : — Apld. In the Goods of Jupp, [1891] P. 300. 
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6001. “Not hereinbefore disposed of.”] — A 

bequest of “all my household furniture, im- 
plements of trade, cattle, sheep, A all the rest A 
residue of my moneys, security for money & 
ersonal estate whatsoever A wheresoever, not 
ereinbefoi'e disposed of,” is a residuary bequest. — 
Taylor v. Taylor 0 833), 0 Sim. 240 ; 58 E. R. 580. 

Annotations : — Distd. Harris v. Jatnen (1804), 12 W. R. 509 ; 

Rowell v. Riley (1871), L. R. 12 Eq. 175. 

6002. Share of residue limited in amount.] — 

Testator by will directs the residue of his pro- 
perty to be divided among his two daughters, in 
certain given proportions ; A by codicil, he directs 
that in case those proportions shall exceed certain 
specific sums, all beyond that shall be equally 
divided between his son A his two daughters. 
The codicil does not alter the nature of the be- 
quest, but leaves the gift to the daughters still 
in the character of part of the residue. — Duke v. 
Hinxman (1833), 2 L. J. Ch. 185. 

6003. .J —Where there is a gift of the 

residue of testator’s estate, in case it shall not 
exceed a sum named, to two persons, A in case 
it shall exceed that sum, after deducting such 
sum, there is a direction that an addition shall be 
made to the legacies before given out of the 
surplus, that is a gift of residue A not a legacy. — 
Watt v. Wood (1802), 2 Drew. A Sm. 5b; 31 
L. J. Ch. 338 ; 10 W. It. 335 ; 02 E. It. 542. 

Annotation ;— Rofd. lie. Elliott, Public Trustee v. Finder, 

[191 8 J 2 Ch. 159. 

6004. “ I think there will be something left to 
give to W. B.” I — Testatrix made the following 
indorsement on one of her testamentary papers : 
“ 1 think there will be something left after funeral 
expenses, etc., paid to give to W. B., now at 
school, towards equipping him to any profession.” 
By another testamentary paper she bequeathed 
a sum of £500 to W. B. :-~Hcld : under the first- 
mentioned paper W. B. was her residuary legatee. 
— Leighton v. Bailie (1831), 3 My. & K. 207; 
3 L. J. Ch. 133 ; 40 E. K. 102. 

6005. All other his real & personal estate & 
effects.) — Mills r. Mills, No. 5108, ante. 

6006. “ All which may remain of my money.*’] 
— Testatrix, whose property consisted chiefly of 
stock in the public funds, after giving various 
legacies of sums of money, gave A bequeathed to 
the inhabitants of Tawleaven How all which 
might remain of her money after her lawful debts 
A. legacies were paid : — Held : the persons found to 
be inhabitants of Tawleaven Row' w r ere entitled to 
the residue of testatrix’s general personal ('state. — 
Rogers v. Thomas (1837), 2 Keen, 8 ; 48 E. R. 531. 

Annotations : — Distd. Langdulo v. Whitfield (1858). 4 K. & 

J. -126 ; Williams v. Williams (1878), 8 Ch. J). 789 ; He 

Cadogan, Cadogan i>. Palagi (1883), 25 Ch. I). 154. Consd. 

Itc Egan, Mills v. l J eu ton, 11899] 1 Ch. 988. 

6007. “ Residue.”] — Testator recites lie has 
given to B. certain property ; that he has along 
since agreed with T. as to disposition of his body ; 
but leaves B. to decide, as also to decide as to his 
funeral, lie then says, “ 1 guess there will be 
found sufficient in my banker’s hands to pay my 
debts, which I hereby desire B. to do, A keep the 
residue for her own use A pleasure ” : — Held ; 

PART XVI. SECT. 16, SUB-SECT. 2. 

6001 i. “Not hereinbefore disposed 
of. “I— He CoNUElt (1909), 1 O. W. N. 

57 ; 19 O. L. R. 499.— CAN. 

6001 ii. — — .] — He Piper Estate 
(1912), 22 O. W. R. 620 ; 3 O. W. N. 

912 ; 2 D. L. li. 132.— CAN. 

6001 iil. .] — field : a clause In a 

will for which a printed will form had 
been used ” all the residue of my 
estate not hereinbefore disposed of, 

I give, devise & bequeath unto & I 
nominate & appoint D. to be oxtrix. of 
my last will A* testament,” conferred 


these latter words carried the general residue, & 
were not confined to the residue of the fund at 
banker’s after payment of debts. — Boys v. 
Morgan (1838), 3 My. A Cr. 001 ; 2 Jur. 008 ; 40 
E. R. 1081, L. 0. 

Amiotations : — Refd. Waite v. Combes (1852), 5 Do G. & Sm. 

076 ; Borton v. Dunbar (I860), 3 L. T. 519. 

6008. “ Other goods, chattels & effects what- 
soever ”] — Parker v. Marchant, No. 5352, ante. 

6009. “ All other goods of whatever kind.”] — 

Testator by his will gave all his household furni- 
ture, plate, linen, books, china, pictures, A all 
other goods of whatever kind, unto M., A after 
appointing an ex or. proceeded as follows : ‘‘A 

that the money outstanding in book debts, the 
remaining sum unsettled, left me by my late 
father, A also what may be forthcoming from the 
estate of the late firm of T. A W., be divided as 
follows, after all my debts are paid off, £50, T. ; 
£100, 1). ; £50, J. ; £100, 8. ; £100 Aged Pilgrims’ 
Society ; £3,000 to £4,000, or whatever remaining 
sum or sums, to the said M. : — Held: there was 
no general residuary gift to the said M., either 
under the general words used in the first clause, 
or those used in the last clause of the wall, but 
that testator’s residuary personal estate was un- 
disposed of, A went to his next of kin. — Wrench 
v . Jutting (1841), 3 Beav. 521 ; 5 Jur. 145 ; 49 
E. R. 205. 

6010. “ Whatever remaining sum or sums.”] — 

Wrench v. Jutting, No. 0009, ante . 

6011. “ Certain charitable & other legacies.”] — 

Pidgeley v. Pawling (1842), 1 Y. A C. Ch. Cas. 
552 ; 0 Jur. 335 ; 02 E. R. 1013. 

6012. “ Share of provisions.”) — Testatrix, after 
bequeathing certain property to her two daughters, 
A to her three sons, T., CL, A J.. gave the residue 
of her personal estate unto her two sons, T. A G., 
if both living at her decease, in equal shares, or, 
if either of them should be then dead, without 
leaving issue, wdiolly to the survivor of them ; A 
if they should be then both dead, without leaving 
issue, then wholly to her son J. ; or if lie should 
be then dead, without leaving issue, leaving her 
said daughters, or either of them, then living, then 
to A amongst her said daughters, or the survivor 
of them, equally, or to an only surviving daughter. 
But, nevertheless, she directed that, if either of 
her daughters, or if any of her sons, should die, 
leaving issue, the issue of each of her daughters 
A sons so dying A leaving issue should take their, 
her or his parent’s respective share of the pro- 
visions she had already made for her said daughters 
A sons respectively, equally, share A share alike, 
in case the parent or parents of such issue should 
not have otherwise appointed the same : — Held : 
testatrix, by the term “ provisions,” meant only 
the residue : the two sons. T. A CL, having sur- 
vived testatrix, were absolutely entitled to the 
residue. — Young r. Martin (1843), 2 Y. A C. Ch. 
Cas. 582; 2 L. T. O. 8. 165 : 7 Jur. 1147 ; 63 
E. R. 260. 

Annotation : — Mentd. Warren v. Postlethwaite (1845), 2 

Coll. 108. 

6013. “All other the rest & residue.”] — Con- 
struction of the w^ord “ other ” contained in a 


the residuary estato upon the said 
oxtrix.— Dorward (1913), 24 

O. W R. 515 ; 4 O. W. N. 1248 ; 10 
I>. L. R. 615. — CAN. 

6001 iv. .} — Taaffe v. Fkukall 

(1859), 10 I. Ch. R. 183.— IR. 

6007 i. “Residue.”) — Corballis v. 
Corballis (1882), 9 L. li. Ir. 309. 

— 1R. 

6007 ii. .1 — He Aiken, Bolon r. 

Gilliland, [1898] l I. R. 335.— IR. 

h. “All my effects to be sold by 
auction.”) -Read t*. IIodgkns (1844), 


4 L. T. O. S. 235.— IR. 

k. Surplus.] — Lockhart v. Ray, 20 
N. B. R. 129.— CAN. 

l. “ Other personal chattels.”] — 
Scott v. Scott (1871), 18 Gr. 66. — 
CAN. 

m. “ Balance.”)— He BiDEN (1906), 
4 W. L. R. 477.— CAN. 

n. .] — He Farrell Estate 

(1912), 23 O. W. II. 518 ; 3 O. W. N. 
1099: 4 O. W. N. 335 ; 7 D. L. R. 
419.— CAN. 

o. Ogilvirs’ Trustees 
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Wills. 


Sect. 16. — Jlesiduary gifts : Sub -sect, 2,j 

residuary bequest of “ all other the rest A residue " 
of testator’s personal estate. 

The word “ other " as used by testator does not 
restrict the ordinary effect of the gift as a gift of 
residue. Testator after enumerating several sub- 
jects as household furniture, etc., goes on A 
bequeaths all other the rest A residue of his 
personal estate. I am of opinion that these 
words standing alone would have constituted the 
widow complete residuary legatee (Knight Bruce, 
V.-C.). — Martin v. Glover (1844), 1 Coll. 269; 
8 Jur. 040 ; 63 E. It. 414. 

Annotation : — Reid. Bullock v. Downes (1860), 9 H. L. Cas. 1. 

6014. Estate to be disposed of in a due course of 

administration.] — Testator having bequeathed to 
E. the dividends arising from two several funds 
or stock for her life, with remainder to her children, 
or if only one child, to that child absolutely, pro- 
vides, “ that if she shall die without leaving any 
such children or child, the principal sums or stock 
shall be considered as part of his personal estate 
A effects, A be disposed of in a due course of 
administration." Testator constituted E. his 
residuary legatee :~~Held : under those last 
words, the next of kin of testator could not claim ; 
but in the event of E. dying without children or 
child, the fund in question formed part of 
testator’s residuary estate, A passed to E., or her 
representatives, as such residuary legatee. — 
Scott v. Moore (1844), 14 Sim. 35 13 1,. J. Ch. 

283 ; 2 L. T. O. 8. 474 ; 8 Jur. 281 ; 00 E. K. 2(39. 

6015. Direction to trustees to consider whole 
real & personal estate.] -A person, on his marriage, 
entered into a covenant to settle all the real A 
personal estates which he might have at his death 
upon his wife for her life. No further trusts were 
declared. By his will he directed the trustees 
therein named to stand possessed of all his real 
A personal estates for the purposes of the settle- 
ment. By a codicil he directed his trustees to 
take the whole of his real & personal estate into 
their consideration ; A his will was to divide to 
every child its due share A proportion ; also 
taking into consideration any advances made to 
the children ; A he gave to one of his sons the 
option of purchasing his dwelling-house. By a 
second codicil he directed his trustees to convey 
another house to his daughters, they paying a 
proper consideration for it :—He1d : there was not 
an intestacy as to the interest of testator after his 
wife’s decease, but all his residuary real A personal 
estates were disposed of bv his will. — IIodgkinson 
v. Barrow (1848), 2 Ph. 578 ; 17 L. J. Ch. 131 ; 
41 E. It. 1066, L. C. 

6016. “ Other personal estate not hereinafter 
mentioned to be otherwise bequeathed.”] — A be- 
quest of ** all my household goods & furniture, 
linen, china, glass, horses, carriages, A all my 
other personal estate not hereinafter mentioned 
to be otherwise bequeathed, A also all moneys in 
my banker s hands or in my houses, A also all 
moneys which shall be due A owing to me " : — 
Held : to be residuary, A not specific. — S argent 
r. Roberts (1848), 17 L. J. Ch. 117 ; 11 L. T. O. 8. 
170 ; 12 Jur. 429 

6017. “ All other real & personal estate of which 
he might die possessed.”] —Testator by his will, in 
1847, devised specific real estate to his daughter 
M,, A, after making several specific bequests, 


devised & bequeathed all other real A personal 
estate of which he might die possessed to M. A 
others of his children. M. died in his lifetime : — 
Held : the devise expressed by the words “ all 
other," etc., was a residuary devise within Wills 
Act, 1837 (c. 26), s. 25, A included the real estate 
devised to M. — Cogswell v. Armstrong (1855), 
2 K. AJ. 227; 1 Jur. N. S. 1162 ; 69 E. It. 764. 
Annotation : — Reid. Bernard v. Minshull (1859), John. 276. 

6018. “ If I have omitted naming anything.”] — 
Testatrix, after directing her debts A legacies to 
be paid, A a fund to be set apart to answer the 
several annuities given by her will, left whatever 
money remained, or whatever money she might 
be entitled to, or might have left her, to her two 
great nieces. 8he then gave various specific 
legacies, A concluded with these words : “ If 1 
have omitted naming anything, I leave it to my 
two sisters": — Held: these last words did not 
constitute a general residuary bequest ; A the 
fund set apart to answer the annuities came 
within the term “ money," A passed, under the 
first clause, to testatrix’s great nieces.-- Barrett 
r. White (1855), 24 E. J. Ch. 724 ; 1 Jur. N. 8. 
652 ; 3 W. R. 578. 

Annotation# : — Distd. Re Egun, Mills v. Ponton, 11899] 1 Ch. 

688. Folld. Re Capel, Arlmthnot v. Cape! (1915), 59 

Sol. Jo. 177. 

6019. “ All other the hereditaments comprised 
in the settlement not hereinbefore disposed of.”J — 

A married woman having a power of appointment 
under her marriage settlement over estates A. A B., 
appointed by will, in Sept. 1838, estate A. to her 
husband, in fee ; “A all other the hereditaments 
comprised in the settlement not hereinbefore 
disposed of " to another person. By codicils to 
her will she revoked the appointment of estate A. 
to her husband, A gave him the same estate for 
life, with remainder to trustees to sell A pay 
certain legacies, A pay the residue to charities : - 
Held : the devise of “ all other the hereditaments," 
etc., by the will was not residuary, but specific. — 
Re Brown’s Trusts (1855), 1 K. A J. 522; 3 
W. U. 542 ; 69 E. K. 566. 

A n nntat ions Apld. SprJngett v. JcnlngH (1871), 6 Ch. App 

998. Expld. & Distd. Re Mason, Officii v. Mason, [19U1] 

1 Ch. 619. 

6020. “Residue of my things. ”| In a will 

which contained specific bequests of several 
articles of plate, furniture, etc., tin* last specific 
bequest being that of £30 : — Held : a bequest to 
R. of “ the residue of my things ’’ would not 
entitle R. to a grant of administration as residuary 
legatee . — In the (load. s of Ludlow (1858). 1 8w. A 
Tr. 29 ; 30 L. T. O. 8. 340 ; 6 W. It. 409 ; 164 
E. It. 614. 

6021. All personal effects “ at my apartments at 
A. or elsewhere.”] — Testatrix left to her three 
nieces all her personal effects A everything of 
every kind “ that I have now, or may have at any 
time of my decease, at my apartments at A. or 
elsewhere " : — Held : the nieces were universal 
legatees . — In the Good# of SCARBOROUGH (1860), 30 
L. ,T. P. M. A A. 85 ; 6 Jur. N. 8. 1166 ; 9 W. R. 149. 

6022. “ Remainder of money, goods & debts.”] — 
A gift to A. of the remainder of money, goods A 
debts due to testator after payment of debts, 
constitutes A. residuary legatee.--/?! the Goods of 
Bloomfield (1861), 31 L. J. P. M. A A. 119. 

6023. “ Rest of my property in Consols.”] — 
Testator nominated 8. his exor., to execute the 


^ - ok Dundee (1846), 

Dual. (Ct. of Sess.) 1229. — 8COT. 

p. All residue of every kirn 
whatsoever not otherwise disposed of.]— 
•Standard Trusts Co. v. Puijcf 
11924) 1 D. L. II. 985 ; [1924] 

VV. W. H. 771 ; 33 B. C. II. 250. — CAb 
Q- " If anything should remain,”]- 


Gaffney v. Hevey. I Dr. tfc War. 12. 

— IR. 

r. “ Remaining means estate.”] 
— Crichton v. Grierson (1828), 3 
BJi. N. S. 424 ; 4 E. R. 1390.— SCOT. 

t. “ Whatever residue might re- 
main”] — Spearing v. Hawkes (1857), 
6 I. Ch. R. 297.— IR. 


a. Part of estate specifically de- 
vised- “ Annuity from estate.”] — Smith 
r. Smith (1903), 3 S. R. N. S. W. 571 ; 
20 N. S. W. W. N. 205 — AUS. 

b. Devise of residuary estate — Sub- 
ject to directions — No directions given.] 
— McHugh v. McGuire (1917), 45 
N. B. R. 167.— CAN. 
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disposal of all his property A effects by sale at 
auction, the proceeds of which he gave to his two 
nieces. Then, after giving two pecuniary legacies, 
he bequeathed the rest of his property in the 
3 per cent. Consols, after his debts A funeral 
expenses were paid, A what was found on his 
person A in the house, to certain charities free of 
legacy duty : — Held : the clause containing the 
bequest to the charities was residuary, out of which 
the legacies were payable. — Foxen v. Foxen 
(18(14), 5 New Rep. 1 ; 11 L. T. 292 ; 10 Jur. N. S. 
1001 : 13 W. K, 33. 


6024. Gift In comprehensive terms.] — Under a 
will which contained no express gift of residue, 
but gave all furniture A the like, A all money in 
testator’s house, or due to him, A “ all my stocks, 
funds, A securities for money, money due on 
bonds, bills, notes, or other securities which 1 
may die seised, possessed of, or entitled to, A of 
any kind A description whatsoever, my will A 
intention is that my exors. do A shall pay the 
same to 11.” : — Held : shares in banking A: railway 
cos. passed ; the words amounting, under the 
circumstances, to a complete residuary bequest. — 
Re Dutton, Herbert v. Harrison (1809), 20 
U. T. 380 ; 17 W R. 523, L. XT. 

6025. “ All other chattels.”] — Testator gave 
A: bequeathed to his sister absolutely all his 
“ houses A land As book debts, household furniture, 
plate, linen, books, china, glass, books of art, 
drugs, hay, straw, potatoes, A: everything on the 
sai I premises,” horse, gig, etc., ” A: all other 
chattels”: — Held: the residue passed, “ all other 
chattels ” being meant to supply any omission in 
the previous enumeration .- — In Ihe Goods of 
Si i arman (1869), L. R. 1 l\ A D. 6(11 ; 38 L. J. V. 
A : M. 47 ; 20 L. T. 083 ; 33 ,J . I\ 095 ; 1 7 W. R. 087. 

si mint at ion* : — Mentd. Griffiths r. Griffiths (1871), L. It. 2 

P. «Nr D. 200 : In the (loads of Pursuglovo (1872), 20 L. T. 

•10.7 ; In the (loads of : Smith (1880), 28 \V. It. 281. 

6026. “ Any money from sale of my effects after 
paying debts.”] — Testator, among other specific 
bequests, bequeathed to his sole legatee “ also 
any money that may result- from the sale of effects, 
after paying the few small debts I owe ” : — Held: 
not to carry the residue . — In the Goods of 
Eougiilin ( 1 87U), 23 L. T. 239 ; 34 J. P. 552. 

6027. “All other my personal estate.”] — 
Testator bequeathed all his household goods A 
furniture, farming stork, money, goods, chattels, 
A effects, A; all other his personal estate, to his 
wife absolutely, he then devised a freehold estate, 
called the Rye Crofts, for sale A payment of debts, 
A the surplus to his wife ; A lie devised another 
freehold estate to his wife absolutely ; A other 
estates to his wife for life, with remainders over. 
The Rye Crofts estate was insufficient for pay- 
ment of debts : — Held : the bequest of personalty 
to the wife was specific, A such bequest A the 
specifically devised real estates must contribute 
rateably to the payment of the surplus debts for 
which the Rye Crofts estate was insufficient. — 
Powei.l r. Riley (1871), L. R. 12 Eq. 175; 40 
L. J. Ch. 533; IN W. R. 8(59. 


Annotations :~Dbtd. lie Ovey, Broadbent r. Barrow (1882), 
51 L. J. Ch. 005. Consd. lie Groon, Baldock v. Green 
(1888), 40 Ch. 1). CIO. 

6028. “ All my household goods, furniture, 
clothes, moneys, securities for money, whatso- 
ever.”] — Testatrix, after several small bequests, 
bequeathed “ all my household goods, furniture, 
clothes, moneys, securities for money, whatso- 
ever,” to his sister : — Held : these words con- 
stituted a residuary bequest. — In ihe Goods of 
Garrett (1872), 26 L. T. 984 ; 30 ,T. P. 615. 

6029. Bequest of sums on same trusts as resi- 
duary bequest.] — Testatrix by a codicil, reciting 
that by her will she bequeathed her residuary 


personalty to her husband’s family, but that a 
sum of £12,000 out of such residuary estate was 
derived from her husband, bequeathed it to his 
family in six shares of £2,000 each upon the same 
trusts as were declared of her residuary personalty 
A the income thereof Held : such sums of 
£2,000 were residuary bequests. — W ebb v. Pollock 
(1872), 20 W. R. 796. 

6030. “ All my money, cattle, farming imple- 
ments, etc.,” after payment of debts.] — Testator 
directed his freehold estate to be sold. A bis debts 
to be paid by bis widow, his sole extrix. lie then 
bequeathed to her “ all my money, cattle, farming 
implements, etc., she paying my brother J. the 

sum of , A my brother L. the sum of ” — 

Held : the widow was entitled to the whole of 
testator’s property after payment of his debts, A 
funeral A testamentary expenses. 

I am of opinion that this testator has not died 
intestate as to any portion of his property, but has 
effectually given all his property to his wife. 
After directing his Berk House estate to be sold, 
he directs that his debts shall be paid by his wife. 
Ilow is she to pay them ? If she is to pay them 
out of his property then plainly she must take his 
property (Jessel. M.R. ). - CHAPMAN v. CHAPMAN 
(1876), 4 Ch. 1). 800 ; 10 I,. J. Ch. 104. 

Ann/tfafion : — Refd. Tn the Estate of Millar, Irwin v. Caruth 

(11)15), JH L. T. 373. 

6031. “ All my other real & personal estate. ”J — 

A gift by will of “ all my other real A personal 
estate,” upon certain trusts, followed by two 
specific gifts : — Held : to include all property not 
previously or subsequently specifically given by 
the same will. -Hutchinson v Rough (1879), 40 
L. T. 289. 

6032. “ Money, stocks, funds or other securities 
not hereafter specifically devised.”] — In the Goods 
of Aston, No. 5796, ante. 

6033. “ All my personal estate.”] — Testator, 
after giving several pecuniary legacies, bequeathed 
all his personal estate of which he should die 
possessed, A which should not consist of money or 
securities, for money, to R. ; A then gave the 
residue A remainder of his estate real A personal 
to trustees upon certain trusts : — Held : the gift 
to R. was not specific, but residuary. — R obertson 
r. Bkoadbent (1883), 8 App. Cas. 812 ; 53 L. J . Ch. 
20(> ; 50 L. T. 213 ; 32 W. R. 205, IT. L. ; affg. 
S. C. sub nom. Re Ovey, Bkoadbent v. Barrow 
( 1882). 20 Ch. D. 67(5, C. A. 

Annotations .-- Consd. lie Kenyon’s Estate, Mann v. Knapp 

(1 887), 5G L. T. (520. Refd. T rott v. Buchanan (1885), 28 

Ch. 1). 440 ; Re Huddleston, Bruno r. Eyston, [1894] 3 

Ch. 595 ; Re Mason, Ogden r. Mason, [1901] 1 Ch. 019 ; 

Re Maddock, Llewelyn r. Washington, [1902] 2 Ch. 220. 

Mentd. Re Bourne, Martin 7*. Martin, 11893J 1 Ch. 188 ; 

Berry i\ Gaukroger, [1903] 2 Ch. 110. 

6034. “Remainder of my property.”] -Tes- 
tator gave the remainder of his property, of 
whatever nature it might be, to his wife, after 
payment of his debts A legacies, for her use A 
benefit during her life, A at her decease to be given 
to his children, etc. : — Held : the property was 
not to be enjoyed specifically by the wife. 

No doubt this is a residue, accompanied by all 
the consequence of a residuary gift (Knight- 
Bruce, V.-C.). — Johnson v. Johnson (1846), 2 
Coll. 441 ; 7 L. T. O. S. 3 ; 10 Jur. 279 ; 63 E. R. 
807. 

Annotations : — Reid. Morgan v. Morgan (1851 ), 14 Boav. 72 ; 

R< Pitcairn, Brand re tk v. Colvin, [1890] 2 Ch. 199. 

6035. .] — Where, in a will, pecuniary 

legacies are followed by a gift of “ the remainder 
of my property” to one or more, this is a good 
residuary bequest, A is not revoked by the subse- 
quent appointment of a residuary legatee in the 
will. — Re Isaac, Harrison v . Isaac, [1905] 1 Ch. 
427 ; 74 L. J. Ch. 277 ; 92 L. T. 227. 
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Wills. 


Sect. 10 . — Residuary gifts : Sub-sects. 2 & 3, A. cfc 

B. (a).] 

6036. “ Rest of my investments.’*] — Re Craven, 
Crewdson v. Craven, No. 5188, ante. 

Bequest of money.] — See Sub-sect. 14, L. (6) 
vi., ante. 


Sub-sect. 3. — What Passes under Gift of 

Residue, 


A. In General . 


See Executors, Vol. XXIII., pp. 459-403, 
Nos. 5328-5350. 

6037. Everything not otherwise disposed of.] — 

Jackson v. Kelly, No. 5991, ante. 

6037a. .] — General residuary clause in a will 

passes all what is not well disposed of.— Brown v. 
Higgs (1800), 5 Ves. 495; 31 E. R. 700; onappeal 
(1801), 8 Yes. 60], L. C. ; (1813), 18 Yes. 1 92, H. L. 


Annotations : — Mentd. Longmore r. Broom (1802), 7 Ves. 
124 ; Birch v. W ado (1814). 3 Ves. & B. 190 ; Blackburn 
r. Jepson (1814), 2 Ves. B. 359; Provost r. Clarke 
(1810), 2 Madd. 458 ; Meredith v. Heneage (1824), 1 Sim. 
542 ; Benson v. Whittnm, Hemming v. Whittnm (1831), 

5 Sim. 22; Deerhurst r. St. Alban’s (1831), 2 I(uss. 

6 M. 702; Foley r. Parry (1833), 2 My. Ac K. 138; 
Toldervy v. Colt (183(5), 1 M. & W. 250 ; Burrough 
v. Philcox, Lacey r. Philcox (1840), 5 My. Cr. 72 ; 
Wilbraham v. Scarishrick (1847), 1 H. L. Cas. 173, n.; 
Penny r. Turner (1848), 2 Ph. 493 ; Christ’s Hospital v. 
Grainger (1849), 1 H. Ac Tvv. 533 ; Hutchinson v. Hutchin- 
son (1850). 16 L. T. O. S. 8 ; Marker v. Kekewich (I860), 
8 Hare, 291 ; Prendcrgast v. Prondergast (1850), 3 H. L. 
Cas. 195 ; Sheffield v. Coventry (1853), 17 Jur. 289 ; 
Robinson v. Wheelwright (1855), 21 Beav. 214 ; Cowper 
r. Mantell (No. 2), Cooper r. Mantell (No. 2) (1856), 22 


Beav. 231 ; Joel v. Mills, Harvey r. Mills (1857), 3 K. Ac J. 
458 ; Salusbury v. Denton (1857), 3 K. Ac J. 529 ; Bernard 


v. Minshull (1859), John. 276 ; II o worth v. Dewell (1860), 
(5 Jur. N. S. 1360 ; Re White’s Trusts (I 860 ), John. 656; 
Re. Eddowes (1861), 1 Drew. Ac 8m. 395: Ooldring v. 
Inwood (1861), 3 Gilt. 139; Pilcher v. Randall (1861), 

4 L. T. 398 ; Re .Strickland’s Trust (1862), 1 New Rep. 
164; Izod v. Jzod (1863), 32 Beav. 242; Lambert i?. 
Rendle (1863), 3 New Rep. 217 ; Meller r. Stanley (1864), 
2 De G. J. Ac 8m. 183 ; Robson r. Flight (1861), 34 Beav. 
110 ; Re Jeaffreson’s Trusts (186(5), 12 Jur. N. S. 6G0 ; 
Shattoek r. Shattook (1S66), 35 L. J. Ch. 509 ; Re Phene’s 
Trusts (1868), L. R. 5 Eq. 316; Butler v. Gray (1869), 

5 Ch. App. 26 ; Briggs r. Upton (1872), 20 L. T. 485; 
Corthcw v. Enraght (1872), 26 L. T. 831 ; Pocoek r. 
A.-G. (1876), 3 Ch. D. 342; Porter r. Baddeley (1877), 
5 C 'll. D. 542 ; Re Sprague, Milcy v. Cape (1880), 43 L. T. 
236 ; Re Blight, Blight v. Hartnol] (1881), 30 W. R. ol3 
Wilson v. Duguid (1883), 24 Ch. I). 244 ; Re Brieriev, 
Brierley v . Brieriev (1894), 43 W. R. 3(5 ; Tie Cowman, 
Devenish y. Pester, [1895 J 2 Ch. 348 ; Re W cokes’ Settlmt., 
[1897] 1 Ch. 289 ; Re Fiekus, Farina v. Fickus (1899), 69 
L. J. Ch. 161 ; Re Huglies, Hughes v. Footner, [1921J 
2 Ch. 208 ; Re Llewellyn’s Settlmt., Official Solicitor v. 
Evans, [1921 J 2 Ch. 281 ; Re Combe, Combe v. Combe, 
[1925J Ch. 210. 


6038. — — .j — The general rule is, that all which 
testator has, passes by the residuary clause, 
unless an intention appear, from other parts of 
the will, to limit the effect of that clause. 

Testatrix devised certain copyhold estates to 
her mother for life ; then to other persons for their 
lives, & to their children in fee. All the residue 
she devised to her mother in fee ; but charged 
such residue, real & personal, with an annuity 
of £20 to her grandmother for life '.—Held ; the 
provision for the grandmother did not indicate 
an intention to limit the effect of the residuary 
clause ; <fc, consequently, the reversion in the 
copyholds passed to the mother. — Doe d. Moreton 
v. Fossick (1830), 1 B. & Ad. 180 ; 8 L. J. O. 8. 
K. B. 389; 109 E. R. 757. 

Annotations : — Refd. Doe d. Pell v. Jcvch (1830), 1 B. & Ad 

593 ; Jacob v. Jacob (1898), 7 8 L. T. 451. 


6039. .J — Green v. Pertwee, No. 5971 , ante. 

6040. .] — A bequest of “ all & singular 

other my property & estate ” will include not only 
everything not before mentioned in the will, but 
everything the previous disposition of which 
fails, unless it appears from the will that the 
property comprised in the previous disposition was 
intended to be excepted for all purposes from the 
residuary bequest, & not merely for the purpose 
of giving it to the particular legatee. — Bernard 
v. Minsjicll (1859), John. 276 ; 28 L. J. Ch. 649 ; 
5 Jur. N. 8. 931 ; 70 E. R. 427. 

Annotations: — Consd. Re Bagot, Paton v. Ormerod, [1893] 
3 Ch. 348. Refd. Thomas v. Jones (1862), 2 John. Ac H. 
475 ; Irvine r. Sullivan (1869), L. It. 8 Eq. 673 ; Noble 
it. Willoek (1873), 42 L. J. Ch. 321. Mentd. Re Eyre, 
Eyre r. Eyre (1883). 49 L. T. 259. 

6041. Everything not excluded from residuary 
clause — Expressly or by implication.] — Doe d. 

(-HOLMONDELEY (LORD & LADY) V. WEATHERBY, 

No. 6138. post. 

6042. .j — B ernard v. MiNwSiiull, 

No. 6040, ante. 

6043. Estates not in contemplation of testator.] — 

A general residuary clause will carry estates not 
in the contemplation of testator, unless the will 
contains special indications of a contrary intention. 
— Morgan d. 8urman v. 8urman (1808), 1 Taunt. 
289; 127 E. li. 844. 

Annotations: — Consd. Jones v. Skinner (1835), £ L. J. Ch. 
87 ; Doe d. Howell v. Thomas (1849), 1 Man. & G. 335. 
Refd. Ackers v. Phipps (1835), 9 Bli. N. S. 439 ; Halfhead 
v. Sheppard (1859), 1 E. Ac E. 918. 

6044. .] — A. B. bequeathed all his real & 

personal estate to C. D. ; but he stated that, on 
his death, his father’s property would, under his 
father’s will, devolve on his nephews. This w'as 
not the fact, for it ‘formed part of A. B.’s estate:— 
Held: the father’s property did not pass under 
A. B.’s will. — Cnu uiTTr. Perky (1856), 23 Beav. 
275 ; 28 L. T. O. 8. 115 ; 2 Jur. N. 8. 1157 ; 5 W. R. 
15 ; 53 E. R. I OS. 

Annotations :— Folld. Hawks r. Longridge (1873). 29 L. T. 
419. Consd. Re Bagot, Paton r. Ormerod, [1893] 3 Ch. 
318. Refd. Bernard »\ Minslmll (1859), John. 276. 

6045. .] — The wife of A., being entitled iri 

fee, devised to him the B. property. A., under a 
wrong impression that his wifi* had no power of 
testamentary disposition, made his will containing 
this clause : “ & I am wishful hero to observe that 
my son K.. as heir-at-hwv of his mother, w T ill 
inherit the B. property, & is therefore further 
provided for.” A. then devised his residuary 
estate t o ot her persons : — Held : A. had died 
intestate as to the B. property, notwithstanding 
the residuary devise. — D awks v. Longridge 
(1873), 29 L. T. 149. 

Annotation : — Consd. Re Bagot, Patou v. Ormerod, [1893] 
3 Ch. 34 8. 


6046. Property incapable of being disposed of.] — 

Test.at.rix, of French birth, made her will, dated 
in 1878, in the French language. The will w r as, 
how’ever, in English form, & testatrix’s domicile 
was English. Testatrix gave legacies As annuities 
to various persons, including her only daughter, 
& a specific legacy of articles of virtu to her only 
son. Testatrix then declared that, after the 


deduction of all the above bequests, together 
w’ith the necessary sums to secure the payment of 
the annuities, the residue of her fortune should 
belong to her grandson. The only real estate 
which testatrix possessed was situate in France. 
Her personal property was not quite sufficient to 


PART XVI. SECT. 16, SUB-SECT. 3. 

—A. 

6037 i. Everything not othenvise dis- 
***«* -1-- STAPLETON V. D ’ALTON 

(1914), 49 I. L. T. 02.— IR. 


6037 li. .) -Wardalk v. War- 

dale, [19181 <». P. D. 82. - S. AF. 


o. Money due to testator.] — Re 
Friedman, Friedman v. Friedman 


(1908), 8 S. K. N. S. W. 
N. S. W. W. N. 49.— AUS. 


127 ; 


25 


d. After-acquired property .] — Morri- 
son v. Morrison (1885), 9 O. R. 223 ; 
19 O. JL 393.— CAN. 


e. .J — P. by bis will dated 

Mar. 29, l Hi 7, after giving sevoral 
legacies, devised in fee to pltf., who 
was also one of his heirs-at-law, the 
rest Ac residue of bis estate botli real 
Ac personal : — Held : land acquired 
after the date of P.’s will did not pass 
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pay all her debts A legacies. The question was, 
whether testatrix’s real estate in France, devolving 
to her French heirs, could be taken us intended 
by testatrix to be comprised in her will, A to be 
subjected by her to the same obligation of con- 
tributing to the payment of debts A legacies, in 
which event the French heirs could be put to their 
election : — Held : according to the authorities, 
the universality of a gift of property contained in 
a will was not sufficient to demonstrate or create 
a ground of inference that testator meant it to 
extend to property which was incapable, although 
his own, of being given by the particular instru- 
ment ; A, therefore, testatrix cotdd not be said to 
have intended to affect her French real estate, 
there being nothing in the will from which the ct. 
could infer any such intention so as to take the 
case out of the rule above stated.— Baking v. 
Ashburton (1880), 54 E. T. 408. 

6047. Intention to dispose of goods by codicil — 
Codicil without reference to goods.] — A. by will 
declares his intention to dispose of his household 
goods by liis codicil ; A devises the residue of his 
personal estate not disposed of nor reserved to be 
disposed of by his codicil, to his wife. Afterwards 
testator makes a codicil, A does not dispose of his 
household goods thereby ; the household goods 
shall not go to flic residuary legatee, but according 
to the statute of distribution. — T )a vers v. Dewks 
(1780), 8 V. Wins. 40 ; 21 F. B. 1)01, L. O. 
Annotations : -Distd. Marlborough r. Godolphin (1750). 2 

Vow. Sou. 01. Consd. Bland r. ha mb (1820). 2 Jac. & W. 

399. Distd. Clowes r. Clowes (18:58), 9 Sim. 403. Consd. 

Blight v. Hartnell ( 1883 ). 23 Ch. I>. 2JS. Refd. Bowker 

r. Hunter (1 783), 1 Bro. C. C. 328: Bridge 7*. Abbot 

(171)1). 3 Bro. C. C. 221 ; Re Nutt, Walker r. Uaminugc 

(1888), 37 < 'll. 1). 517. Mentd. Re Gray, Akers v. Sears 

(181)0), 05 L. J. Cl). 858. 

6048. Amount of residue described— Actual 
amount greater.] — D. being possessed of £4,000 
4 per cent. Bank annuities, by liis av ill gave parts 
of it to ;i number of persons ; lu 1 then made a 
codicil in which lie said, “ I find willed away only 
£5,000 4 per cent. Hank annuities. A* 1 have there 
at present £0,000. I give the interest of the 
remaining £100 to F.” It appeared that he had 
disposed of only £8,200 of the stock by his will. 
F. shall take the whole residue of the stock under 
the bequest in the codicil. — D anvers v. Manning 
( 1780), 2 Bro. C. V. 18 ; 1 Fox, Eq. Gas. 208 ; 29 
E. B. 9, L. <\ 

An notation : — Distd. Edwards v. Corey (1853), 22 L. T. 

O. 8. 1). 

6049. .] — Gift of “ any small balance 

remaining in the bank after payment of my 
funeral expense's.” Testatrix had at the date of 
the will a sum of £480 at her bankers which had 
increased to £1,878 at her death: — Held: the 
whole balance passed. — Page v. Young (1875), 
E. B. 19 Eq. 501 ; 28 W. B. 479. 

Annotation: — Reid, lie Pratt, Pratt v. Prutt, LI 894] 1 Ch. 

401 . 

6050. Value of estate estimated —Right of resi- 
duary legatees to excess.} — Testatrix directed all 
her estate to be turned into cash ; if amounting 
to £20,000, to go thus ; if less, in similar propor- 
tions ; then, subject to some legacies, debts, etc., 
the residue of her estate in sixteenths ; two to 
her mother for life, the others to different persons 


absolutely. She then made three residuary 
legatees. The shares given are only of the £20,000, 
subject to the charges ; all beyond that goes to 
the residuarv legatees. — Green v. Scott (1791), 1 
Ves. 282 ; 30 E. B. 344, L. 0. 

Annotation Apld. Re Tuimo’s Estate, Raikes v. Iiaikes 

(1890), (53 L. T. 23. 

6051. Capital producing specific legacies of In- 
come.] — Testator commenced liis will as follows : 
‘ k All my property in the several public funds, 
excepting that in the 3 per cent. Consols, is to be 
sold out. A, after defraying, from the produce 
thereof, my funeral expenses A debts, the 
rema inder is to be placed in the 3 per cent. Consols, 
in which fund I now stand possessed of £3,700 
capital stock. The annual dividends I leave in 
trust to my exor. A extrix., to be by them paid, 
as the dividends shall become due, to the persons 
under mentioned during their natural lives ; 
namely, £30 per annum to my niece H., A £20 per 
annum to my niece S.” Testator, in a subsequent 
part of liis will, gave all his household furniture 
A all his property of every kind, not specified 
above, to his wife : — Held : the capital producing 
the two yearly sums of £30 A £20 passed to the 
wife, subject to the payment of those sums. 
Clowes v. Clowes ( 1 838), 9 Sim. 403 ; 59 E.R. 413. 

6052. Sum limited to executors, administrators, & 
assigns — Testator surviving events upon which 
limitation dependent.] — Where the ultimate limita- 
tion of a fund is to the exors., administrators, A 
assigns of a party who survives the events upon 
which the fund is limited to her exors., adminis- 
trators. A assigns, it will pass under her will to her 
residuary legatees. — Morris v. Howes (184a), 4 
Hare, 599; 5 L. T. O. S. 345 ; 9 Jur. 900; 07 
E. B. 787 ; on appeal (1810), 10 E. J. Ch. 121, 
1>. C. 

6053. Settlor’s shares.] —By a settlement certain 
shares of trust funds were given by separate sets 
of clauses to settlor’s three daughters A their 
children, A it was provided that in case there 
should not be any child of the three daughters 
who should attain a vested interest, the trustees 
were to transfer the fund to the settlor s next of 
kin. lie afterwards, by will, gave the residue of 
liis personal estate to liis three daughters, A two 
of them having died without children, the third 
having a child who took a vesting interest : 
Held : the event in which the next of kin were to 
take had not happened, A deceased daughters’ 
shares were undisposed of. A passed by the will. 
Westwood v. Slater (1847), 10 E. T. O. S. 477, 

E. C. .. , 

6054. Effect of specific description of personalty.] 

— Eewis v. Nokes, [1870] W. N. 173. H. E. 

Annotation : — Acid. Jull v. Jacobs (1870), 3 Ch. D. 703. 


B. Itealty. 

(a) 1 7i General. 

6055. What residuary gift sufficient to pass 
realty.) — A. devised his personal estate for the 
payment of his debts A legacies, A the overplus 
to be disposed of as he should by codicil direct ; 
part of his real estate also was devised for the 
payment of particular debts, A the residue to go 


bj r the residuary devise to pltf. — P lumb 
r. McGannon, 32 U. C. It. 8.— CAN. 

t. - .] — Re Thornton (1912)> 

22 O. W. R. 619 ; 3 O. W. N. 1371 ; 
ft D. L. It. 192.— CAN. 

f . -Cokhet v. Corbet (1873), 

. It. Eq. 456.* — 1R. 

h. Estate over which testator had 
power of appointment. ] — Re Batchelor 
(1915), 34 N. Z. L. It. 379.— N.Z. 


k. Failure of conditional bequest.] 

— stories Trustees v. Gray (1874), 1 
K. (Ct. of Sess.) 953 ; 11 Sc. L. It. 552. 

— SCOT. 


1. Intention of testator considered. 1 
— Whitehead’s Trustees r. White- 
head (1897), 24 It. (Ct. of Sess.) 1032 ; 
31 Sc. L. It. 782 ; ft S. L. T. 7 1. -SCOT. 


m. Direction to pay legacy out of 
residue.] — Lawrence v. Stewart, 
[1924] S. C. 934-5.— SCOT. 


PART XVI. SECT. 16, SUB-SECT. 3.— 

B. (a). 

6055 i. What residuary gift sufficient 
to pass realty.] — Swart v. Gregory, 15 
U. C. R. 335 — CAN. 

6055 ii. .] — Brooke v. McCaul 

(1862), 22 U. C. R. 9. — CAN. 

6055 iii. .] — Warren v. Newton 

(1844), Drury temp. Sugd. 404. — 1R. 

6055 iv. — — . 1 — Cl a noart yv. Clan - 
('arty, 31 L. It. Ir. 530. — IR. 
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Wills. 


Sect . 16, — Residuary (lifts : Sub-sect. 3, B. ( a ) <Sc (&),j 

as he should by codicil direct. A. by codicil 
directs, that the overplus of such real estate shall 
go to his exor. for performance of his will ; A then 
adds, “ I hope I have made a sufficiency for per- 
formance of my will ; A if there be any overplus 
of my personal estate, after full performance, I 
give it to J.” : — Held: J. was entitled to the 
surplus of the real estate. — Tyrwhitt v. Trotman 
(1714), 3 Bro. Pari. Cas. 52 ; 2 Eq. Gas. Abr. 508, 
745 ; 1 E. R. 1171, H. L. 

6056. .] — The general sense of the words of 

a will are to be restrained, by the intention of 
testator, A the other words they are in company 
with. By the w r ords, “ All the rest A residue of my 
estate, chattels, real A personal,” only the residue 
of testator’* personal estate passes. — Strafford 
v . Berridge (1729), Mos. 208; 25 E. R. 353, 
L. C. 

6057. .] — Tilley v. Simpson (1746), 2 

Term Rep. 659, n. ; 100 E. R. 355, L. C. 

Annotations : — Apld. Doe d. Evans t\ Evans (1839), 9 Ad. 
& El. 719. Consd. Belaney r. Delaney (1897), 30 L. .1. Ch. 
265. Refd. Fletcher v. Smiton (1788), 2 Chit. 558 ; Barnes 
r. Patch (1803), 8 Vcs. 604 ; Doe d. Pen warden v. Gilbert 
(1821), 3 Bred. & Bing. 85 ; Hamilton Corpn. v. Hodsdon 
(1847), 6 Moo. P. C. C. 76 ; Sanderson v. Dobson (1847), 
1 Exch. 141. 

6058. .] — A bequest of all my goods, 

chattels, estate A estates whatsoever will pass 
real as v r ell as personal property. — Churchill v. 
Hidden (1754), Keny. Oh. 68 ; 9 Sim. 447, n. ; 
96 E. R. 1310, L. 0. 

Annotations : — Consd. Field r. Moore (1855), 7 De G. M. & G. 
691. Refd. Wright r. Cadogan (1761), 2 Eden, 239; 
Atchison v. Le Mann (1854), 23 L. T. O. 8. 302 ; A.-G. 
r. Wilkinson (1866), 14 L. T. 725. Mentd. Harvey r. 
St.raccy (1852), 1 Drew. 73 ; Shclford r. Aoland (1856), 
23 Bcav. 10. 

6059. — Goodright’s Case (1774), Lofft, 

452 ; 98 E. R. 742. 

6060. .j “The produce of real estate, sold 

under a power in a will, passed by a residuary 
clause with the personal estate ; the object being 
a conversion out A out ; but part remaining un- 
sold was held a resulting trust for the heir-at-law. 
—Brown v. Bigg (1802), 7 Ves. 279 ; 32 E. R. 
114. 

.. in notations : — Apld. Follcy v. Seymour ( 1 837 ), 2 Y. & O. Ex. 
708. Consd. lt<’ Perkins, Brown v. Perkins (1909), 101 
L. T. 345. Refd. Mules v. Jennings (1853), 8 Exch. 830. 

6061 . .] — Testator after directing his debts A 

funeral expenses to be paid by his exors., A making 
several bequests of annuities A money, gave to 
his five grandchildren, whom he appointed exors., 
“ all the remainder of my property whatever vS i 
wheresoever, to be divided equally, share A share 
alike, after tlieir paying A discharging the before- 
mentioned annuities, legacies A demands or any 
I may hereafter uiake by codicil to this my will ; 
all my goods, stocks, bills, bonds, book-debts, A 
securities in the Witham Drainage in Lincolnshire, 
A funded property ” : — Held : liis real estate did 
not pass under the residuary clause. — Roe d. 
Helling v. Ye ltd (1800), 2 Bos. A 1\ N. R. 214 ; 
127 E. R. 607. 

Annotation* : — Distd. Doc d. Wall r. Langlands (1811), 14 
East, 370. Consd. Doe v. Rout (181 6), 7 Taunt. 79. Refd. 
Davenport v. Coltman (1842), 6 Jur. 404; Midland 
Counties Ry. v. Os win (J844), 1 Coll. 74; Morrison v. 
IIoppo (1851), 4 De G. A Sm. 234. 

6062. — — .j Two being seised of undivided 
moieties as tenants in common in fee, qu. : 


whether a devise by the one of his half part to the 
other will carry the fee ? But at any rate the fee 
did not pass by a residuary clause, whereby 
testator after several pecuniary bequests, ordered 
the lease of his house, with his furniture, to be 
sold, A all the rest A residue to be divided amongst 
other persons ; A appointed exors. ; for such 
division of the rest A residue must be intended to 
be made by the exors. as such, A therefore confined 
to personal property. — B ebh v. Penoyre (1809), 
11 East, 160 ; 103 E. R. 965. 

Annotations : — Refd. Doo d. Atkinson r. Fawcett (1846), 

3 C. B. 274 ; Attroo v. Attree (1871), 40 L. J. Ch. 192 ; 

Smyth v. Smyth (1878), 8 Ch. D. 561. 

6063. .J -Doe d. Hurrell v. Hurrell, 

No. 6104, post. 

6064. - — .]— Gully v. Exeter (Bp.), No. 5660, 
ante. 

6065. — ■ — .] — Testator commenced his will as 

follows : “ As touching such w r orldly property 

wherewith it hath pleased God to bless me, I give, 
devise, A dispose of same in manner following ” ; 
A, after various bequests A devises, concluded : 
“ All the rest of my worldly goods, bonds, notes, 
book debts, A ready money, A everything else I 
die possessed of, 1 give to my son G.” i—Hcld : 
G. took a fee in lands of testator not specifically 
devised by the will. — W ilce v. YVilce (1831), 7 
Bing. 664 : 5 Moo. A P. 682 ; 9 L. J. O. S. C. P. 
197 ; 131 E. R. 257. 

Annotations : — Consd. Cook r. Joggard (1866), L. R. 1 Exch. 

125. Folld. Evans v. Jones (1877), 46 L. J. (). B. 280. 

Refd. Doc (1. Knocker v. Ravcll (1832), 2 Cr. A J. 617 ; 

Hamilton v. Buckmastcr (1866), L. R. 3 Eq. 323. 

6066. .j — By will dated after the passing 

of 55 Geo. 3. c. 192, testator devised “ All the rest, 
residue A remainder of his estate whatsoever A 
wheresoever, A of what nature or kind soever the 
same may be ” : — Held : copyhold estate would 
pass by these words as by a general devise of real 
estate, though testator had made no surrender in 
his lifetime to the use of his will. - 1 )oe d. Edmunds 
v . Blew* kllin (1835), 2 Cr. M. A R. 503 ; 1 Gale. 
193 ; 5 Tyr. 899 ; 5 L. ,T. Ex. 84 ; 150 E. R. 217. 

Annotations : — Consd. Doo d. Dand r. Tliompson (1845k 7 

Q. B. 897. Mentd. Campbell v. Maund (1836), 5 Ad. A El. 

865 ; Garbutt v. Trevor (1863), 15 C. B. N. S. 550. 

6067. .J- Testator gave all his real A 

personal estate to trustees, upon trust, to permit 
his wife to have the enjoyment of t lie rents, issues, 
A profits thereof, for her life, or otherwise, with her 
consent A approbation in writing, to sell the real 
A personal estate, A invest the moneys to arise 
from the sale of liis real A personal estate on 
government or real security, A pay the interest 
to her for her life, A after her decease to pay two 
legacies of £50 each, A divide the residin' of the 
moneys to arise from his real A personal estate' 
between his nephews A nieces living at the death 
of his wife. The real estate was not sold during 
the life of the widow: — Held: the nephew's A 
nieces were entitled to the produce of the real 
estate. — W Addington v. Yateh (1846), 15 L. J. Ch. 
223 ; 7 L. T. O. H. 43 ; 10 Jur. 241. 

6068. - .J — Testator not having any real 
estate, gave all his personalty to his wifi' for life, 
A after her death to liis children. After he had 
acquired real estate he made a codicil as follow's : 
“ The forty lead shares I had left my wife I have 
now sold for £2,100, which I leave to her on the 


6055 V. . J - “Ta yi.ok v. Taylor 

(1892k 11 N. Z. L. R. 540.— N.Z. 


6055 vi. — — .1 — He Bowyek (1914 
33 N. Z. L. U. 1039.— N.Z. 


). 


6055 vii. .) — Re Guthrie, Titus - 

tees Executors <8: Agency Co. of 
New Zealand, Ltd. v. Guthrie, 


[1925] N. Z. L. It. 379.— N.Z. 

6055 vlii. .] — Smith’s Execu- 
tors v. Smith, [191 8 J S. C. 772 ; 55 Sc. 
L. R. 716; [1918] 2S.L.T. 132.— SCOT. 

6056 ix. .] — Craw’s Trustees v. 

Baird (1919), 57 Sc. L. It. 20.— SCOT. 

n. After-acquired lands.] — Where 


testator devised to his wife all the 
remainder of his real estate, A then 
proceeded to enumerate the lands com- 
prised in such remainder, after -acquired 
lands did not pass os part of the 
residue. — C rombuc r. Cooper (1876), 
24 Gr. 470 — CAN. 
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same terms as I have done everything else, every- 
thing I possess I leave to her, to be divided among 
my children at her death, as expressed ” : — Held : 
the real estate passed by the codicil. — W arner 
v, Warner (1850), as reported in 10 L. T. O. 8. 
320 ; 15 .Tur. 141. 

6060. .]- — A gift of all the residue of my 

estate A effects to A., B. & C., upon trust to collect, 
get in A recover the same, A invest in stock, A pay 
the dividends, etc., to persons beneficially entitled ; 
A. A B. being also exors. : — Held : to pass real 
estate. — D’Almaine v. Moseley (1853), 1 Drew. 
029 ; 1 Eq. Bep. 252 ; 22 L. J. Ch. 971 ; 21 L. T. 
O. 8. 297 ; 17 Jur. 872 ; 1 W. It. 4 75 ; 01 E. It. 
592. 

Annotations : — Consd. Hamilton v. Buekmastcr (18GG), L. R. 
3 Eq. 323. Apld. Kirby-Smith v, Parnell, [11)03] 1 Ch. 
483. Refd. Pierce v. A.-G., Pierce v. Harrison (1855), 
25 L. T. O. S. 264. 

6070. .] — G. A. F. after bequeathing certain 

legacies A annuities, gave A bequeathed all “ the 
rest, residue, A remainder of his estate A effects, 
whatsoever A wheresoever,” to trustees upon 
certain trusts '.—Held : real estate, of which 
testator was seised, passed by the residuary gift. — 
Fullerton v. Martin (1853), 1 Eq. Hep. 221 ; 22 
E. J. Oh. 893 ; 17 Jur. 778 ; 1 W. it. 379. 

Annotation : — Apld. Kirby-Smith r. Parnell, [11)03] 1 Ch. 
483. 


6071. 

ante, 

6072. 


-.] — O’Toole v, Browne, No. 4852, 


j. 


"Beal estate will not pass by the 
words “ all estate, effects, A property whatsoever 
A wheresoever,” when the trusts A general context 
of the will point to personal estate only, A afford 
no index to show that real estate was present to 
the mind of testator when lie made his will.— 
Coard v. 11 older ness (1855), 20 Beav. 147 : 24 
E. J. Ch. 3SS ; 25 E. T. O. S. 27 ; 1 Jur. N. 8. 
310 ; 3 W. B. 311 : 52 E. B. 559. 

.tnnotatio vs Expld. lie Greenwich Hospital Improvement 

Act. (1855), 20 Beav. 45S. Distd. St reat field r. Cooper 
(1859), 27 Beav. 338 ; Lloyd e. Llnvd (!8G9), L. R. 7 E<|. 

h. App. 174. 


■158. Apld. Prescott v. Barker (1874), 9 C 
Consd. Kirhy-Smith r. Parnell, 1 1903 J 1 Ch 


183. 


.j — (.Jogs well r. Armstrong, No. 


6073. - 

0017 , a)de, 

6074. v j Testator “ gave ” to his wife, for 

her use A benefit, “ his leases, moneys, goods, 
furniture, plate, book debts, securities for money 
A all other property, of every description, that he 
might be possessed of ” : — Held : the real estate 
passed. He Greenwich Hospital Improvement 
Act (1855), 20 Beav. 458 ; 52 E. B. 080. 


Annotations : -Foild. Evans r. .lours (1877 ), 16 L. J. Q. B. 

280. Refd. Jones r. Robinson (1878), 38 L. T. 945. 

6075. — - .J — Phillips v, Beal, No. 5372, ante, 

6076. — . ’ - Testator gave his “ personal 
estate ” to his exors., with a direction to collect 
rents of his real estate, A gave all the residue of 
his personal estate A effects of every kind A 
description to T. E. : Held : testator, by directing 
the exors. to receive his rents, with a mere gift of 
personal estate, showed what lie meant by those 
words ; A, the residuary legatee took all the 
residuary real estate. — Eines r. Janes (1809). 22 
E. T. 400 ; 17 W. B. 1004. 


6077. .] — Testatrix after gift of her house 

A garden, which were leasehold, though not so 
described, A several pecuniary legacies, directed 
that “ all the rest ” should be divided between 
the persons in her will named : — Held : the words 
included realty as well as personalty. — Attr.ee 
v. Attree (1871), E. B. 11 Eq. 280 ; 40 L. J. Ch. 
192 ; 24 L. T. 121 ; 19 W. B. 404. 

Annotations : — Distd. Springettv. Jenings (1871), 6 Ch. App. 

333. Consd. Jail v. Jacobs (1876), 3 Ch. D. 703: Re 

Davies, Thomas v. Thotnas-Davies, [1928] 1 Ch. 24. Refd. 

Smyth v. Smyth (1878), 8 Ch. D. 561. 

6078. -.] — Testator, by his will, disposed of 

his property as follows : “ First, I give A be- 

queath to my wife all my household furniture, 
linen, glass, china, plate, farming stock A all my 
personal estate A effects, whatsoever A whereso- 
ever, A of what nature or kind soever or whatever 
I may be possessed of at my decease, to A for her 
own sole use A benefit ” : — Held : the real estate 
of testator of which lie was possessed at the time 
of his decease, passed to his wife under this be- 
quest. — Evans v. Jones (1877), 46 L. J. Q. B. 
280 ; 36 L. T. 218 ; 41 J. F. 552. 

Annotation : — Distd. Jones v. Robinson (1878), 3 C. P. D. 

344. 

6079. .] — Smyth v, Smyth, No. 5373, 

ante, 

6080. .] — Testator by his will disposed of 

his property as follows : “I give A bequeath unto 
my wife (here followed various sorts of personal 
property specifically enumerated), A all other my 
personal estate, property, chattels A effects what- 
soever A wheresoever of which I am now seised, 
possessed or entitled to, or may hereafter acquire, 
or can hereby dispose of, to bold the same unto my 
wife, her exors., administrators A assigns, for her 
A their own use A benefit absolutely.” Testator 
then disposed of the real estate, vested in him by 
way of mtge. A in trust, by “ devise ” to his wife 
A brother, “ their heirs A assigns,” the money 
secured on such mtges. to be “ considered as part 
of my personal estate ” : — Held : testator’s free- 
hold estates did not pass under the will. — Jones 
v, Robinson (1878), 3 C. P. D. 344 ; 47 E. J. Q. B. 
673 : 38 L. T. 945 ; 27 W. B. 48. 

6081. .] — He Andrew’s Estate, Creasey 

v. Graves, No. 5859, ante. 

Use of word “ estate.*’] — See Sect. 15, sub- 
sect. 14, F., ante. 

Reversionary interest in realty.] — See Sub-sect. 3. 
D., post. 

(b) Effect of Appointment of Residuary Legatee. 

6082. Whether realty passes.]— These words in a 
will, “ I give A bequeath all that I shall die 
possessed of, real A personal, of what nature A 
kind soever, after my just debts is paid. I appoint 
P. my residuary legatee A exor.” ; followed by 
certain annuities A legacies ; with a desire to his 
legatee A exor. to let liis sister be interred in his, 
testator’s, vault, A with a recommendation to him 
to be kind to another relation, A to do something 
handsome for him at his death, etc., show testator’s 
intention to make P. the residuary legatee of his 


PART XVI. SECT. 16, SUB-SECT. 3.— 

B. (b). 

6082 i. Whether realty passes.] 
Stephen v. Stephen (1877), 3 V. L. K. 
94.— AUS. 

6082 ii. .] — Re Friend (1915). 

11 Tas. L. It. 101— AUS. 

6082 Hi. .] — Wiles r. Wills 

(1841), 1 Dr. & War. 439. — IR. 

6082 iv. .] — Hillas v. Hillas 

(1847), 10 I. Eq. R. 134.— IR. 

6082 v. Re Gyles (1863), 14 


I. Ch. R. 311 ; 15 Ir. Jur. 315.— IR. 

6082 vi. - . ]— -Hamilton r. Foot, 

0 l. R. Eq. 572. IR. 

6082 vii. — — -.] — In a will including 
realty & personalty, real estate does 
not pass under tho words “ roslduary 
legatee,” proprio vigorr, without an 
expressed intention to dispose of 
testator’s entire property. — Gktiiin v. 
Allen (1888), 23 L. R. Ir. 230.— IR. 

6082 viii. .] — Primfl facie “ resi- 

duary legatee ” ref el's only to the 


legatee of personal estate ; but the 
context may enable the ct. to give a 
wider moaning to the words ” residuary 
legatee,” & to hold that the words are 
wide enough to embraco real estate, 
which, in the events that have hap- 
pened, is undisposed of. — Re Gukally, 
Travers v. O’Donouhue, [1910] 1 
I. R. 230.— IR. 

6082 ix. .] — Wallace’s Execu- 
tors v. Wallace (t895), 23 R. (Ct. of 
Seas.) 142 ; 33 Sc. L. R. 87 ; 3 S. L. T. 
162. — SCOT. 
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real estate in fee. — P itman v. Stevens (1812), 15 
East, 505 ; 104 E. R. 934. 

Annotations: — Consd- Doe d. Crutchfield v. Pearce (181.5), 

1 Price, 353 ; Evans r. Croabie (1817), 16 L. J. Ch. 494 ; 

Windus v. Windus (1856), 6 De G. M. & G. 549. Refd. 

Doe d. Roberts v. Roberts (1841), 10 L. J. Ex. 140. 

6083. — — .] — Testator, seised of real Sc pos- 
sessed of personal property, bequeaths various 
legacies 44 to be raised Sc levied from my properties 
by my exors.,” & then, after a specific devise of his 
interest in certain lands, says, “ The remainder of 
my properties I devise to my exors. to make good 
the above sums ; Sc I also ordain, etc., Sc devise 
exors. to this my last will, etc., also my residu- 
ary legatees, share Sc share alike ” : — Held : 
there was a resulting trust as to the real estate for 
the heir-at-law. — Kei/lett v. Kedlett (1815), 
3 Dow, 248 ; 3 E. R. 1055, H. L. 

Annotations Consd. Day v. Davcron (1841), 12 Sim. 200 

Distd. Lea r. Grundy (1855), 24 L. T. O. S. 287. Consd. 

He Salter, Furrant v. Carter (1881), 44 L. T. 603. Refd. 

Wildes v. Davies (1853), 1 8m. & G. 4 75 ; Windus v. 

WindiiR (1856), 26 L. J. Ch. 185; Hughes v. Pritchard 

(1877), 25 W. R. 761 ; .Singleton v. Tomlinson (1878), 

3 App. Cas. 404. 

6084. .} — Testator gave a freehold house to 

his wife for her sole use <fc btmefit, Sc another free- 
hold house to her for her life ; Sc he also gave to 
her all his household goods, plate, etc. ; but, if she 
married again, the whole of the above property was 
to become the property of his daughter, <fc, in case 
his wife should remain unmarried, then he gave 
the second -mentioned house to his daughter, for 
her life, Sc to her children after his wife's death : 
“ I also appoint my wife, provided she remains 
unmarried, sole ext fix. & residuary legatee to all 
other property I may possess at my decease ” : — 
Held : the fee simple in the lirst-mentioned house 
passed to the wife. — D ay v. Davekon (1841), 12 
Sim. 200 ; 10 L. J. Ch. 349 ; 59 E. R. 1108. 

Annotations : — Consd. Evans r. Croshie (1817), 15 Sim. 600. 

Distd. Lea ft. Grundy (1855), 24 L. T. O. 8. 287. Consd. 

WinduH r. Windus (1856), 26 L. J. Ch. 185. 

6085. .] — Testator after bequeathing cer- 

tain sums of money to his daughters M. Sc C., A: 
legacies to other persons, with tine possession of a 
certain house to his wife for life, declared thus : 
“ that my daughters M. Sc C. shall divide between 
them, as residuary legatees, whatever I may die 
possessed of, except what is already mentioned 
in favour of others ” : — Held : the words 44 What- 
ever 1 may die possessed of ” included the real 
estate, Sc M. Sc C. were therefore entitled to the fee 
simple in expectancy of the house bequeathed to 
testator's wife for life. — Davenport r. Coltman 
(1842), 12 Sim. 588 ; 11 L. J. Ch. 202 ; 0 Jur. 3S1 ; 
59 E. R. 1259. 


6087. .] — J., by his will, declared his 

daughter A. to be his sole residuary legatee. J. at 
his death was entitled to certain copyhold estates, 
which were not specifically mentioned in his will : 
Held : the copyholds did not pass under the will to 
A. — Lea v. Grundy (1855), 25 L. T. O. S. 287 ; 
1 Jur. N. S. 951. 

60S8. -.] — Testator by his will gave several 

pecuniary legacies including ono to his son E., Sc 
devised his freehold, copyhold & leasehold estates 
to his sons T. & A. as tenants in common, Sc he 
appointed them his residuary legatees & exors. T. 
died, & by a codicil testator appointed E. exor. in 
the room of T. Sc revoked the legacies given to A. Sc 
E. by the will, Sc he appointed them “ residuary 
legatees,’ ’ Sc he declared that certain freehold Sc 
leasehold property comprised in his marriage 
settlement Sc which he had power to appoint 
should go to the “ residuary legatees his sons ” A. 
Sc E. : — Held : (1) the moiety of the real estate 
devised by the will to T. had lapsed Sc descended on 
A. as testator’s heir-at-law, he taking also the other 
moiety as devisee under the will ; (2) in this will 
the appointment of A. Sc E. to be “ residuary 
legatees ” did not pass to them testator’s real 
estate. — Windus v. Windus (1859), 0 De G. M. Sc 
G. 549 ; 29 L. J. Ch. 185 ; 28 L. T. O. S. 31 ; 2 
Jur. N. 8. 1101 ; 43 E. R. 1317, L. C. Sc L. JJ. 

6089. — — .] — Testator commenced his will by 
saying, “ As to my estate which God has been 
pleased to bestow upon me, I do make Sc ordain 
this my last will & testament, as follows.” Ho 
then made separate dispositions of two specified 
farms, then gave several pecuniary legacies, then 
bequeathed his shares in a quarry, then gave some 
further pecuniary legacies. Sc concluded with, 44 & 

I make M., R. Sc O. my residuary legatees ” : — 
Held: testator’s freehold estate not specifically 
mentioned in the will passed to M., R. Sc O. 

Testator, as it seems to me, has told us in express 
terms that he has disposed by his will of all his 
property. That being so, Sc> finding in the will a 
disposition of parts of his property with that 
appointment of residuary legatees, why are we not 
to say that the expressions in the former part of the 
will are entitled to as much consideration as the 
expressions in the latter part, Si that he intended 
these three people to take the residue of his 
property ? (Jessed, M.R.). — Hughes v. Prit- 
chard (1877), 9 Ch. D. 24 ; 49 L. J. Ch. 840 ; 37 
L. T. 259 ; 25 W. R. 791, C. A. 

Annotation : — Distd. lie Methuen & Blore’a Contract (1881 ), 

16 Ch. D. 096. 

6090. .] -A. made a will whereby she 

“ committed to paper ” her “ wishes respecting 


Annotations : — Consd. Evans r. Crossbio (1847), 15 Sim. 600. 
Refd. Lea r. Grundy (1855), 24 L. T. O. 8. 287 : Windus r. 
Windus (1856), 26 L. J. (’ll. 185 ; Attree r. Attree (1871), 
40 L. ,T. Ch. 192 : lie Methuen & Blore’a Contract (1881), 
44 L. T. 332. Mentd. lie Grlmthorpe, Beckett v. Grim- 
thorpe, f 1 DOS] 2 Ch. 675 ; Re Ffennoll’s Sett lint., Re 
Ffennell’s Estate, Wright r. Holton, fl91S] 1 Ch. 91 ; Rc 
Hopkinson, Dyson v. Hopkinson, [1922] 1 Ch. 65. 

6086. .] — Testator gave ail his real Sc per- 

sonal estate to his brother J. Sc his nephew M., 
their heirs, exors., etc., in trust, by or out of his 
personal estate, or by sale, mtge. or other disposi- 
tion of his real estate or any part thereof, to pay 
his sister £1,500; A, after giving £1,000 to his 
brother J., he left to his brother D. £2,000, Sc 
added, “ Sc also to be my residuary legatee.” 
After which he gave £200 to another of his sisters : 
— Held : D. was testator’s residuary devisee as 
well as legatee. — Evans v. Crosbie (1847), 15 Sim. 
900 ; 10 L. J. Ch. 494 ; 9 L. T. O. S. 291 ; 11 Jur. 
510 ; 90 E. It. 753. 


Annotations Consd. Windus v. Windus (1856), 20 L. .T. Ch. 
185. Refd. Lea v. Grundy (1855), 24 L. T. O. S. 287. 


th<* disposal of ” her 44 property,” Sc left “ every- 
thing she was possessed of ” to her sister for life ; 
Sc after her death she 44 gave Sc devised ” certain 
legacies. Sc concluded by appointing her two 
nephews, naming them, 44 her exors., Sc the latter 
residuary legatee.” Afterwards she made a 
codicil which referred only to some of the legacies 
given by her will. She had no real property at 
the dale of her will or codicil, but she purchased 
some subsequently, Sc it belonged to her at her 
death : — Held : her real property did not pass by 
her will. — Re Metiiuen Sc Bdore’s Contract 
(1881), 19 Ch. D. 999 ; 50 L. J. Ch. 494 ; 44 L. T. 
332 ; 29 W. R. 959. 

6091. — — .J — E. by her will, after a specific 
devise of real estate to S., Sc pecuniary legacies of 
£50 Sc £200, bequeathed three other pecuniary 
legacies of £100 each, with the proviso that “ if 
her estate would not produce those sums of) £100 
each, after the previous legacies were paid,” then 
those sums were to abate, Sc she appointed S. her 
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“ residuary legatee.” E. left real estate not 
specifically devised : — Held : the real estate not 
specifically devised passed to S. as residuary 
devisee as well as legatee . — Re Salter, F arrant v. 
Carter (1881), 44 L. T. 603. 

6092 . .] — It is well settled that the words 

“ residuary legatee ” by themselves primd facie do 
not apply to real estate, though their application 
may be extended so as to do so when the context 
requires it, & when testator directs his real estate 
to be sold A disposes of part of the proceeds, it may 
be taken, I think, that the appointment of a residu- 
ary legatee will pass the rest. The phrase “ all 
else to be sold,” however, in this will, having 
regard to t he position in which it occurs, cannot, 1 
think, be fairly considered to have any application 
to real estate, but only to furniture A chattels, 
especially as the real estate of testatrix is all of it 
specifically disposed of by preceding clauses 
(Joyce, J.). — Re (turns, Martin v. Harding, 
[1907] 1 Ch. 465 ; 76 L. J. Oh. 238 ; 96 L. T. 423. 

Annotation : — Consd. lie Stephen. Stephen v. Stephen. [1913] 

W. N. 210. 

6093 . .] — Re Stephen, Stephen v . Stephen, 

[1913] W. N. 210. 

(c) Effect of Limitations Applicable to Personalty. 

6094 . Whether real estate passes — Limitations 
applicable to personalty only.] — A devise of “ all 
the rest- A residue of my estate of what nature or 
kind soever.” includes real as well as personal 
property, though accompanied with limitations 
peculiarly applicable, A usually applied to personal 
property alone. — D ue d. Burkett v . Chapman 
(1789), 1 11 y. HI. 223 ; 126 E. K. 129. 

Annotations Consd. Ackers v, Phipps (1835), 9 HIj. X. 8. 

430. Refd. .Saumerez r. Saumerez (1839), 1 Mv, N Cr. 

331. 

6095 . — — — .] -Devise of all the rest, 
residue, A remainder of testator’s estate. Qn. : 
whether restricted to ])orsonal estate by directions 
applicable to personalty only, to lay it out at 
interest A change the securities. — Newland v. 
Marjorihanks (1813), 5 Taunt. 268 ; 1 Marsh. 14 ; 
128 E. R. 693. 

Annotation Distd. Stokes r. Salomons (18.51), 9 Haro, 75. 

6096 . Under a devise of all the 

residue of testator's estate A effects whatsoever A 
wheresoever, of what- nature or kind soever, to 
trustees, upon trusts applicable only to personal 
property : -Held : the real (‘state passed, with a 
resulting trust for the heir. — Dunnage v. White 
(1820), 1 Jac. A W. 583 ; 37 K. R. 490. 

Annotations : — Consd. Fullerton v. Martin (1853), 22 L. J. Ch. 

893. Folld. Longley v. Longley (1871), L. 11. 13 Eq. 133. 

Expld. Kirby -Smith v. Parnell, 11903] 1 Ch. 483. 

6097 . — -- — — .] - Under a devise of a copy- 
hold estate, A of all the rest, residue, A remainder 
of testator’s estate & effects, whatsoever & where- 
soever, real A personal, upon trust for testator's 
widow for life. A then upon trusts wholly applicable 
to the personal (‘state, copyhold property held to 
pass, A to be subject to the trusts of the residuary 
estate, A not to be confined to the t rust for the life 
of the widow. — Marks r. Marks (1833), 2 L. J. Ch. 
110. 

6098 . — .] — Great force has been given 

to general bequests of all the residue, real A 
personal. The Ct. of Common Pleas . . . held 
such a gift to bo strong enough to pass real estate, 
though accompanied by limitation utterly in- 
applicable to any but personal estate (Lord Broug- 
ham). — Ackers v. Phipps (1835), 3 Cl. A Fin. 665 ; 


9 Bli. N. S. 430 ; G E. R. 1580, H. L. ; revsg. S. C. 
sub nom. Phipps v. Williams (1831), 5 Sim. 44. 

Annotations: — Reid. Watson v. Hayes (1839), 8 L. J. Ch. 
109 ; Cunningham v. Murray (1847), 1 Do G. & 8m. 366. 
Mentd. Jackson v, Marjorihanks (184 1), 12 Sim. 93 : 
Smith v. Spencer (1856), 6 De G. M. & G. 631. 

6099. .] — Testator left to several 

children the real A personal property described 
in several schedules of his will, on very complicated 
trusts : he omitted to specify, in any of the 
schedules, his freehold house in 8. ; but, by an 
insufficiently attested codicil, desired that it should 
pass to J., his eldest son ; all the residue of his real 
A personal estate he left to trustees, to divide 
among his children when his youngest child should 
attain twenty-live, on the same trusts A subject to 
the same contingencies A bequests over as their 
original legacies : — Held : notwithstanding the 
difficulty of applying those trusts of personal 
property to the division of a freehold house, the 
house passed to the trustees by the residuary 
clause. — B arclay v. Collett (1838), 4 Bing. N. C 
658 ; 1 Arn. 287 ; 6 Scott. 408 ; 7 L. J. C. P. 235 ; 
132 E. R. 942. 

6100. .] — D’Almaine v . Moseley, No. 

6069, ante. 

6101. — -d Lloyd v. Lloyd, No. 5875, 

ante. 

6102. - — ---.] — Testator devised A be- 

queathed all his estate A effects to trustees, their 
heirs, exors., A administrators, upon trust to 
convert his personal estate, not being money, A 
to stand possessed of the money t-o arise by such 
sale. A of the rest and residue of his estate & 
effects upon trust to invest the same in Govern- 
ment or real securities, & to stand possessed of such 
investments upon trust for the benefit of the 
widow A children A brothers A sisters of testator : 
— Held : the real estate of testator passed to the 
trustees, but the beneficial interest therein w T as 
undisposed of by the will, A consequently resulted 
to testator's heir. — Longley v. Longley (1871), 
L. R. 13 Eq. 133 ; 41 L. J. Ch. 168 ; 25 L. T. 736 ; 
20 W. R. 227. 

Annotation : — Distd. Kirby-Smith v. Farnell, [1903] 1 Ch. 
483. 

6103. — Gift to trustees “ their executors, 

administrators & assigns.”] — Testator, having 
given £4,000 to A. A B. in trust for certain persons, 
by a residuary clause gave ” all the rest- of his 
estate A effects of what nature soever to A. A B. 
their exors. A administrators in trust to add the 
interest to the principal, so as to accumulate the 
same, it being his will that the residue should not 
pass but at the time A manner as the principal sum 
of £4,000 was directed to be paid”: — Held: a 
house, the only freehold of which testator was 
seised, did not pass by the will, notwithstanding 
there were general words in the introductory clause 
“ as to all his estate A effects both real A personal.” 
— Doe d. Spearing v. Buckner (1796), 6 Term 
Rep. 610 ; 101 E. R. 730. 

Annotations : — Consd. Barnes v. Patch (1803), 8 Ves. 604. 
Distd. Aiibiii v. Daly (1820), 4 B. X Aid. 59. Consd. 
Saumerez v. Saumcrez (1839), 4 My. <fc Or. 331 ; Stokes v. 
Salomons (1851), 9 Hare, 75. Dbtd. Fullerton v. Martin 
(1853), 22 L. J. oil. 893. Apld. Coard v. Holderness (1855), 
20 Beuv. 147. Distd. lie Greenwich Hospital Improve- 
ment Act (1855), 20 Bear. 458. Refd. Thomas r. Phelps 
(1827), 6 L. J. O. S. 110 ; Hamilton Corpn. r. Hodsdon 
(1847), 6 Moo. P. C. (’. 76 ; Kirby-Smith v. Parnell, [1903J 
1 Ch. 483. 

6104. - — .] — -Testator having both 

real A personal estate, after giving several 
pecuniary legacies, bequeathed all the rest & 
residue of his estate A effects, whatsoever & 
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wheresoever, to trustees, their exors., adminis- 
trators, A assigns, upon trust ; that they should, 
out of such residue of the moneys A effects that 
he should die possessed of, carry on, manage, A 
cultivate the farm then in his possession for the 
remainder of his term therein, for the joint advan- 
tage of certain of his sons A daughters therein 
named ; A, at the expiration of the term, upon 
further trust, to sell A dispose of such residue of 
his estate A effects, or such effects as should then 
be upon his farm, A to divide the money arising 
therefrom among his sons A daughters : — Held : 
testator’s real estate did not pass by this will. — 
Doe d. Hurrell v. Hurrell (1821), 5 B. & Aid. 
18 ; 106 E. R. 1100. 

Annotations : — Consd. Stokes v. Salomons (1851), 9 Hare, 75. 
Distd. Fullerton v. Martin (1853), 22 L. J. Cli. 893. 

6105. .J — A gift of a residue “ of 

the property ” referring to both real A personal 
estate, “to A, his exors., administrators, A assigns,” 
taken with the context : — Held : to pass real estate. 
— Hunter v. Pugh (1839), 1 Hare, 308, n. ; 9 
L. J. Ch. 62 ; 4 Jur. 571 ; 66 E. R. 1049. 

6106. .] — A will contained the 

following gift : “ As to all my ready money, 

securities for money, stock in any of the public 
stocks of Great Britain, A all the rest, residue, 
A remainder of my estate & effects whatsoever 
A wheresoever, I give A bequeath the same 
A every part thereof to K. A 8.” — w hom testator 
had already appointed his exors. — “their exors., 
administrators A assigns,” upon trusts wliich 
related to the income, described as “ income ” or 
“ interest dividends A annual proceeds,” in some 
places “ produce,” A to corpus described some- 
times as “ the trust moneys, stocks, funds, A 
securities,” A in other places as “ the trust 
moneys.” The will empowered the trustees to 
vary the securities of the trust money A invest, 
the same : — Held : testator’s real estate passed 
by the gift of residue, A notwithstanding the sug- 
gested inapplicability of the trusts to anything but 
personalty, those trusts applied also to the real 
estate — of which there was, therefore, no resulting 
trust. — K irbv-Smith v. Parnell, [1903] 1 ( li. 483 ; 
72 L. J. Ch. 468 ; 51 \V. R, 493 ; 47 Sol. Jo. 279. 

6107. Residuary devise preceded & followed 

by particular descriptions of personalty.] — Qu. : 
w T hether in a devise, the words “ estate of what 
kind soever ” immediately preceded A followed by 
particular descriptions of personal property will 
pass a remainder in fee of lands vested in the 
testator. — Dally v. King (1788), 1 By. Bl. 1 ; 
126 E. R. 1. 

Annotation : — Refd. Edwards r. Horace (1835), 1 nod#?. 293. 

( d ) Mortgaged Property. 

6108. Whether property of which testator mort- 
gagee passes.]- -The legal estate in mtged. premises | 
does not pass by a general residuary devise by the 
mtgee. — Leeds (Duke) v. M unday (1797), 3 Vcs. 
348 ; 30 E. R, 1046. 

Annotation : — Reid. Braybroke v. Inskip (1803), 8 Ves. 417. 

6109. .]— Re V allis, Ex p. Whit acre 

(1807), 1 Sanders on Uses A Trusts, 5th ed. 421, n. 

Annotation : — Consd. Martin v. Lavcrton (1870), L. II. 9 Eq. 
503. 

6110. — — .] — Testator who w'as a mtgee., 
devising all the rest A residue of his freehold, lease- 
hold, A copyhold estates in possession or reversion, 


together with all his goods, chattels, etc., mtges. 
A debts to a legatee, subject to the payment of 
his debts, etc., A also appointing the legatee exor. 
of his will : — Held : not to have thoreby devised 
the legal estate in the mtged. premises to such 
legatee : A such legal estate did not therefore 
vest in him, but descended to his heir-at-law ; 
because, although the words of the devise would, 
standing alone, have been sufficient to have 
carried the legal estate in the mtged. premises, 
which may be so desired ; yet being qualified by 
the subjection to the payment of debts, a purpose 
to which the money secured was alone applicable, 
A not the premises, it must be taken not to have 
been the intention of testator that the legal estate 
therein should pass. — S ilvester v. Jarman (1822), 
10 Price, 78; 147 E. R. 248. 

Annotations : — Consd. Galliera v. Moss (1829), 9 B. A C. 207. 
Expld. Doo d. Guest. v. Bennett (1851), 0 Exch. 892. 
N.F. Rc Field’s Mortgage (1851), 15 Jur. 1004. 

6111. .] —Under a general devise of all the 

rest, residue, A remainder, of A in all A singular 
the property, estate, A effects, which testator 
should be possessed of, or entitled to, or over wdiich 
he should have a disposing power, at his decease, 
of whatsoever nature or kind the same might bo : — 
Held : the legal estate in mtged. premises, did 
not pass, but descended to testator’s heir-at-law. — 
Re Horsfall (1825), M‘Cle. A Yo. 292 ; 148 E. R. 
423. 

Annotation : — Apld. Rc Beilis's Trusts (1877), 5 Ch. D. 504. 

6112. .] — A residuary devise of all testator’s 

estate, personal A real, although made, subject 
to the payment of his debts, passes the legal estate 
in premises of which testator was mtgee. in fee, 
notwithstanding the case of Silvester v. Jarman, 
No. 6110, ante.-— Re Field’s Mortgage (1851), 
9 Hare, 414 ; 21 L. J. Ch. 175 ; 15 Jur. 1004 ; 68 
E. R. 570. 

6113. .] — Testatrix directed her just debts 

to be paid. She then gave pecuniary legacies, A 
gave all the rest, residue, A remainder of her real 
A personal estate A effects to J., for her own 
absolute use A benefit : — Held : alt hough by these 
dispositions testat rix’s own real estate w r as charged 
with debts A legacies, an estate of which she was 
mtgee. was not excepted from the residuary 
devise. — Re Stevens’ Will (1868), L. R. 6 Eq. 
597 : 41 L. J. Ch. 537. 

Annotations : — Consd. Murtin v. Lavcrton (1870), L. K. 9 Eq. 
563 ; Re Brown A Sibly’s Contract (1876), 3 Ch. D. 156 ; 
Rc Smith's Estate (1876), 35 L. T. 890. 

6114. .] — Testatrix devised A bequeathed 

all the residue of her property, of whatever 
description, which she had power to dispose of by 
will, as follows : One moiety to be equally 
divided between her two daughters, A the other 
moiety she gave to a trustee to be paid in equal 
shares to her two sons at twenty-live, the shares 
of children dying under age to go to the sur- 
vivors, A the trustee to have the power to vary 
the securities A to apply part of the income for 
the maintenance A education of the children. 
Testatrix was mtgee. in fee of an estate which 
was subsequently sold under a power in the mtge. 
deed, A the purchaser required that the residuary 
devisees should join in the conveyance : — - Held : 
the legal estate in the mtged. property passed to 
the heir-at-law of the mtgee. — M artin v. Laverton 
( 1870), L. R. 9 Eq. 563; 39 L. J. Ch. 166; 22 
L. T. 700 ; 18 W. R. 561. 

Annotations: — Consd. Rc Packman (1875), 1 Ch. 214 ; Rc 
Brown A Hibly's Contract (1876), 3 Ch. I). 156. Refd. 
Lysoght r. Edwards (1876), 2 Ch. D. 499. 
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C. Personalty . 

6115. What words sufficient to pass personalty 

Gift to “my legal heirs & theirs for ever.”]— 
Testator died possessed of real & personal estate. 
By his will he gave the income derivable from his 
“ estate & effects ” to A. for life, & continued : 
4t The whole after her decease goes to my legal heirs 
& theirs for ever ” : — Held : on the true construc- 
tion of the words “ my legal heirs & theirs for 
ever,” the heir-at-law took as residuary legatee 
of the personalty as well as realty, & was therefore 
entitled in that character to a grant of adminis- 
tration with the will annexed. — In the Goods of 
Dixon (1878), 4 P. D. 81 ; 47 L. J. P. 57 ; 39 
L. T. 234 ; 42 J. P. 713. 

6116. .] — Testator by his will gave 

& bequeathed to A. the whole of the income to be 
derived from his estate & effects, & the use of such 
furniture as might be necessary for her comfort, 
4 4 the whole after her decease after funeral expenses 
medical attendance &> trustees’ necessary expenses 
& legal remuneration goes to my legal heirs &; 
theirs for ever.” Testator died possessed of both 
realty & personalty : — Held : the heir-at-law took 
as residuary legatee of the personalty as well as 
of the realty. — Todhunter v , Thompson (1878). 
20 W. R. 883. 

6117. Personalty bequeathed upon contingency 
too remote.] — Crookk v. De V andes, No. 6994, 
ante. 

6118. Lease.]-— Williams v. Landaff (Bp.) 
(1786), 1 Cox, Eq. Cas. 254 ; 29 E. R. 1153. 

6119. .] — Testatrix having two leaseholds, 

at X. & Y., bequeathed those at X. to one for life, 
& directed that after her decease, they should 
44 form the residue of her leasehold estates therein- 
after bequeathed.” She then bequeathed all the 
residue of her leaseholds, 44 whatsoever & where- 
soever,” not thereinbefore otherwise disposed of : — 
Held : the leaseholds at Y. also passed under the 
residuary gift. — Markham v. Ivatt (1855), 20 
Beav. 579 ; 62 E. It. 727. 

Annotation: — Mentd. Holloway v. Radcllffe (1857). 23 

Beav. 163. 

6120. Debt owed to testator — By father of 
beneficiary.] — Testatrix directed her residuary 
estate to be divided into three equal shares, A 
gave one share to the children of I. M. ; one share 
to the children of W. H., subtracting from their 
share the £2,000 that W. H. owed testatrix, & 
the remaining third part to the children of R. H. : — 
Held : the £2,000 was to be considered as part of 
the residue ; the residue was to be divided into 
three equal parts, & that the £2,000 was to be taken 
as part of the share of the children of W. H. — 
Murray v. Samson (1830), 3 Sim. 536 ; 57 E. R. 
1099. 

6121. Long leaseholds occupied with freeholds.] 

— A residuary devise of manors, messuages, lands, 
farms, tithes, tenements, hereditaments & real 
estate, as well copyhold as freehold : — Held : not 
to include long leaseholds which had been occupied 
in one farm with freeholds. — Holmes v. Milward 
(1878), 47 L. J. Ch. 522 ; sub nom. Holmes v. 
Sayer-Milward, 38 L. T. 381 ; 26 W. R. 608. 

6122* Annuity.] — By letters patent, 24 Car. 2, 
the King granted to the use of A., his heirs & 
assigns for ever, an annuity of £1,000, to be paid 
out of his revenue of 44 per cent, at Barbadoes 
& the Leeward Islands : — Held : this annuity was 
personal property, & duly passed under a will 
attested by two witnesses, by a residuary clause 


bequeathing all the rest, residue, & remainder of 
testatrix’s personal estate, of what nature or kind 
soever, to her exors. — A ubin v. Daly (1820), 4 
B. & Aid. 59 ; 100 E. R. 880. 

Annotations : — Retd. Radbura v. Jervis (1841), 3 Beav. 450 ; 

Re Wynoh Trusts, Ex p. Wynch (1854), 6 De Q. M. & G, 

188. 

6123. Proceeds of real estate.] — A bequest of a 
moiety of the interest of the residue of testator’s 
personal estate : — Held : upon the context of the 
will, to pass the interest of the proceeds of real 
estate, which were directed to be invested so as 
to form one mixed fund with the residue of the 
personalty. — Byam v. Munton (1830), 1 Russ. &M. 
503 ; 8 L. J. O. S. Ch. 150 ; 39 E. R. 194. 

6124. .] — A testator gave his freeholds & 

copyholds upon trust for his son, a lunatic, 
absolutely ; &, in case he should not recover, upon 
trust for sale, the proceeds to be held upon trusts 
to pay certain legacies without any gift of the 
residue. 

By an unattested codicil he gave other legacies 
in the like event, & made three persons his 
residuary legatees : — Held : although the un- 
attested codicil did not affect the freeholds, the 
legacies thereby given were a charge on the copy- 
holds ; & the residuary legatees therein named were 
also entitled to the proceeds of the sale of the copy- 
holds. — Wildes v. Davies (1853), 1 Sm. & G. 4?5 ; 
22 L. J. Ch. 495 ; 21 L. T. O. S. 206 ; 1 W. R. 253 ; 
65 E. R. 208. 

Annotations : — Mentd. Weatherall v. Thornburgh (1878), 

26 W. R. 593 ; Re Appleton, Barber v. Tebbit (1885), 29 

Ch. D. 893 ; Re Walker, Walker v. Walker (1886), 54 L. T. 

792. 

6125. .] — Testator gave all his real & 

personal estate to trustees to convert into money, 
& out of the proceeds of the conversion to pay 
various legacies & annuities, & he directed his 
trustees to hold the residue of his personal estate 
so converted into money, upon trust to pay the 
income for the benefit of his four natural children, 
or such of them as might be living at his decease, 
until they should attain twenty-one, A when they 
attained that age upon trust to pay or transfer the 
residue of his personal estate unto the four children 
in equal shares as tenants in common : — Held : 
the residuary clause passed all the real estate 
which testator had before directed to be converted, 
as well as all the personalty. — S pencer v. Wilson 
(1873), L. R. 16 Eq. 501 ; 42 L. J. Ch. 764 ; 29 
L. T. 19 ; 21 W. R. 838. 

Annotations : — Reid. Re Holt's Estate, Bolding v. Strugnell 

(1876), 45 L. J. Cb. 208 ; Re Wrey, Stuart v. Wrey (1885), 

54 L. J. Ch. 1098. 

0126. .] — Testator, by his will, made in 

1872, after certain legacies, devised his real estate 
& bequeathed the residue of his personal estate 
to trustees upon trust to sell, & to dispose of the 
net moneys to arise from such real & residuary 
personal estate, after payment of his debts, funeral 
& testamentary expenses, & legacies, 44 accord- 
ing to the trusts thereinafter declared concerning 
same,” with a discretionary power for the trustees 
to postpone the sale, <fc let & manage his unsold 
real estate, & with a declaration that the unsold 
real estate & outstanding personal estate should 
be subject to the trusts thereinafter declared con- 
cerning the net moneys, & that the rents thereof 
should be annual income for the purpose of the 
same trusts, & such real estate should be considered 
as converted in equity. He directed his trustees 
to stand possessed of the net moneys to arise as 
aforesaid upon trust to pay an annuity, & subject 
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thereto, & to the payment of his debts, legacies, 
funeral & testamentary expenses, to stand possessed 
of his “ residuary personal estate ” upon trust as 
to one moiety for nis son absolutely, & as to the 
other moiety, for his daughter for her life, with 
remainder for her children : — Held : though there 
was no express direction as to the proceeds of the 
sale of the real estate, they did not go to the heir- 
at-law, but were included in the trusts of the 
residuary personal estate. — C ourt v . Buckland 
( 1876), 1 Ch. D. 606 ; 45 L, J. Ch. 214. 

6127. Right to have portrait painted.] — Testator 
made a will in 1913 by which he bequeathed his 
44 modern pictures of merit,” with certain excep- 
tions, to the Dublin Gallery of Modern Art, & 
the remainder of his property to the National 
Gallery of Ireland. In Apr. 1916, an artist 
promised to paint a portrait if someone would give 
a substantial sum for it to two charities, the 
purchaser to nominate the sitter, & testator was 
declared the purchaser at an auction. In May, 
1916, testator died without having nominated the 
sitter : — Held : the right to have the portrait 

ainted by the artist passed under the residuary 
equest to the National Gallery of Ireland. — 
He Lane, Meagher v. National Gallery for 
Ireland (1917), 33 T. L. It. 418. 

6128. Shares.] — Testator bequeathed an annuity 
to D., & to A., B., C. his residue, to be equally 
divided, etc. ; except the Swansea Canal shares, 
which were not to be sold till after the death of D. : 
— Held : the Swansea Canal shares passed by the 
residuary gift. — James v. Irving, James v. 
Gronow (1847), 10 Beav. 276 ; 9 L. T. O. S. 332 ; 
60 E. It. 688. 

6129. Mortgage debt.] — Re Simmons, Den- 
nison v. Orman (1902), 87 L. T. 594. 

6130. Insurance moneys.] — Testator insured his 
life against death by railway accident for £1,000, 
& by his will gave the residue of his property to 
Ills wife for life with a gift over on her death. 
One of the terms of the insurance contract was 
that the wife of the insured person should be 

‘ entitled to the benefits ” of the insurance. On 
the death, by railway accident, of testator his 
■widow claimed to be entitled to the £1,000 
absolutely : — Held : the £1,000 formed part of the 
residuary estate of testator, & passed to pltf. as 
his sole exor., for the true construction of the con- 
tract was that the insurance money was payable 
to the legal personal representative of the person 
killed, whether that person was the insurer or his 
wife. — Re Lambert, Public Trustee v. Lambert 
( 1916), 84 L. J. Ch. 279 ; 114 L. T. 468 ; 60 Sol. Jo. 
273. 

Reversionary interests in personalty.] — See 
Sub -sect. 3, D., post. 

D. Reversionary Interests. 

6131. Whether passing by residuary gift — 
Realty.] — Testator devises his houses to A. for life, 
& afterwards devises to his wife, the better to 
enable her to pay debts & legacies, all his messuages, 
lands, tenements, & hereditaments, not before 
disposed of. This devise carries the reversion in 
fee to the wife. — Lydcott v. Willows (1688), 
3 Mod. Hep. 229; Carth. 50; 87 E. R. 148; 
sub nom. Willows v. Lydcot, 2 Vent. 285, Ex. Ch. 

Annotations : — Apld. Monnington v. Davis (1895), Fortes. 


Rep. 224 ; Hopewell v. Aokland (1710), 1 Salk. 239 ; 

Chester v . Chester (1730), Mos. 337. Reid. Bridgwater v. 

Bolton (1704), 1 Salk. 238 ; Litton Strode v. Falkland 

(1708), 3 Rep. Ch. 169: Ratcllife’e Case (1719), 1 Stra. 

267 ; Ridout v. Pain (1747). 3 Atk. 486 ; Goodtitle d. 

Daniel v. Miles (1805), 6 East, 494. 

0132, ,] — Devise of all the remainder 

of testator's goods & real estates, will pass all his 
interest & the inheritance in the lands, including 
reversions ; although the devisee had a devise of 
an estate for life in part of the latter. 

Reversion will pass by the words “ rest of my 
lands ” in a devise. — R idout v. Payne (1747), 
1 Ves. Sen. 10 ; 3 Atk. 486 ; 27 E. R. 8 57, L. C. 

Annotations : — Apld. Hogan v. Jackson (1775), 1 Cowp. 299. 

Reid. Sherratt v. Bentley (1834), 2 My. & K. 149 ; Doe d. 

Booley v. Roberts (1840), 11 Ad. & El. 1000. Mentd. 

Campbell v. Twemlow (1814), 1 Price, 81. 

0133. — - — .] — Where testatrix by will 

directed a sum of money to be laid out in land, & 
settled, after some previous limitations, on her 
own right heirs, & afterwards made a general 
residuary devise of all her real & personal estate : — 
Held : upon the evident intent of the testatrix to 
exclude the residuary devisee, the heir-at-law was 
entitled to a remainder in fee in the lands to be 
purchased. — R obinson v. Knight (1762), 2 Eden, 
155 ; 28 E. R. 856. 

Annotations: — Consd. Smith d. Davis v. Saunders (1771), 

2 Wm. Bl. 736. Distd. Cogan v. Stephons (1835), 5 

L. J. Ch. 17. Consd. Owen v. Gibbons, (1902J 1 Ch. 636. 

6134. .] — A general residuary devise 

will not carry a reversion which is in the same will 
devised to testator’s right heirs, unless under 
special circumstances. — Smith d. Davis v. 
Saunders (1771), 2 Wm. Bl. 736 ; 96 E. R. 431. 
Annotations : — Folia. Doe v. Saunders (1776), 2 Cowp. 420. 

Consd. Goodrigbt d. Buckinghamshire v. Dowushire (1801), 

2 Bos. & P. COO. 

0135. ,] — One devises a reversion to 

his right heirs, & afterwards gives all the residue 
& remainder of his real & personal estate to A. 
in fee. The reversion does not pass by tho 
residuary devise. — Doe v. Saunders (1776), 2 
Cowp. 420 ; 98 E. R. 1164. 

Annotations : — Reid. Morgan r. Surinan (1808), 1 Taunt. 

289 ; Doe d. Howell r. Thomas (1840), 1 Man. & G. 335. 

0136. .j — F letcher v. Smiton, No. 

5423, ante. 

0137. .] — A. devised certain estates to 

B. for life, remainder to his sons A daughters in 
strict settlement, remainder to C. for life, remainder 
to his sons & daughters in like manner, remainder 
to his own right heirs, & died. B. being seised of 
the above estates as tenant for life, & also entitled 
to one-sixth of the reversion as one of the right 
heirs of A., made his will, whereby he gave to his 
wife, for life, all such freehold A copyhold lands as 
he had purchased or was seised of in fee simple, 
or in exchange for other lands in Kent, A then after 
reciting that he hod granted a lease for years to 
I), of the lands whereof he was tenant for life under 
A. 'a will, declared that in case such persons as 
should be tenants for life or otherwise of that 
estate by virtue of A.’s will should not molest D. 
in the possession of the lands as leased, & at the 
expiration of the lease should grant a new lease to 
his, B.’s, wife for her life, then he devised his lands 
purchased of E. & F. & all lands that he then had 
or might have a right to, both freehold & copyhold, 
arising from exchange of land, Act of Parliament, 
or otherwise in Kent, devised to his wife for 
her life, to go with & be subject to the same entail 
as the estates left by A. were or might be subject 


8180 I. Insurance moneys .) — HEN- 
DERSON V. HENDERSON, 15 N. Z. L. R. 
239.— N.Z. 

8130 li. .1 — Re Macdonald, 

MacDonald v. Bolton, 15 N. Z. L. It. 
—N.Z. 


o. Reversionary interest in stock.] 
— W., by will, after directing his debts 
to be paid, & bequeathing legacies, 
loft all the residue of his personal 
estate to his exors. in trust to pay the 
interest to his wife, A„ for life Held : 


the reversionary interest in the stock 
transferred to the trustees to answer 
the jointure passed by the residuary 
bequest, no intention to exclude it 
appearing by the will. — N apier v. 
Staples, 10 I. Oh. R. 344.— IR. 
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to by virtue of A.’s will, to take effect immediately 
after the decease of his wife, A in such case recom- 
mended his wife to give the furniture which 
belonged to the house on the estates left by 
A. to whomsoever might be living to enjoy it ; 
but in case such persons as should be tenants for 
life or otherwise by virtue of A.’s will should refuse 
to grant such lease, or should disturb 1)., then he 
gave to his wife A her heirs all his freehold A copy- 
hold lands A houses which he had before devised 
to her for life only j A all the rest A residue of his 
real estate whatsoever, A all the rest A residue 
of his personal estate of what nature or kind soever 
or wheresoever, he gave to his wife A her heirs, 
exors., administrators, A assigns for ever. D. 
was not molested, A a new lease was granted to the 
wife of B. for her life : — Held : the wife of B. was 
entitled to the one-sixth of the reversion under 
the residuary clause in B.’s will. — G oodright d. 
Buckinghamshire (Earl) v. Downshire (Mar- 
quis) (1801), 2 Bos. A I\ 000 ; 120 E. R. 1401. 

Annotations : — Reid. Goodtitle d. Daniel v. Miles (1805), 

2 Smith, K. B. 467 ; Doo d. Cholmondeley v. Weatherby 

(1809), 11 East, 322 ; Doe d. Kin# v. Frost (1820), 3 

B. & Aid. 546. 

6188. .] — A remote reversion of a 

settled estate will pass by the general words of a 
residuary clause in a will, by which testator having 
before devised certain other real estates in strict 
settlement, & given annuities for life to A., B., & 
0., which annuities he charged upon “ all & singular 
his manors, lands, tenements A hereditaments, etc., 
not before disposed of ” ; devised “ all & singular 
his said manors, lands, etc.” A other his real estate 
so charged with A subject to the said three several 
annuities as aforesaid : although one of the 
annuitants had a prior life-estate in the property, 
the reversion of which was in testator. For 
general words in a residuary clause will carry every 
estate or interest which is not expressly or by 
necessary implication excluded from its opera- 
tion. — Doe d. Cholmondeley (Lord A Lady) v. 
Weatherby (1809), 11 East, 322 ; 103 E. R. 1028. 

Au notation : — Reid. Saunmrez r. Saumarez (1839), 4 My 

& Cr. 331. 

6139. — .J- - After a devise to one A her 
heirs of certain lands in A. & other devises to the 
same person A her exors., administrators A assigns 
of leasehold interests in B., C., A 1)., a devise of 
all the residue of testator’s estate & effects, real 
A personal, whatsoever A wheresoever, not before 
disposed of, after payment of debts, legacies, A 
funeral expenses, to the same devisee, her exors., 
administrators, A assigns, for her own use 
absolutely, will carry a distant reversion in fee in 
the lands in B. ; the words of the residuary clause 
being large enough to carry the fee, as compre- 
hending all the residue of the devisor’s real estate, 
A giving it to the devisee absolutely ; A the intent 
to devise the whole interest in all his remaining 
property not being rebutted by limiting the estate 
to her A her exors., etc., omitting heirs ; or by the 
limitation of other lands to her A her heirs ; or 
by the prior devise of a leasehold interest to the 
same person in the same lands of which the devisor 
had such distant reversion. — W illiam v. Thomas 
( 1810), 12 East, 141 ; 104 E. R. 56. 

Annotations : — Apld. Doo d. Spencer v. Fcdley (1836), 1 

M. & W. 662. Mentd. Doo d. Brune v. Martyn (1828), 8 

B. & C. 497. 

6140. -.] — Doe d. Moreton v. Fossick, 

No. 6038, ante . 

6141. -.] — Testator gave A bequeathed 

to his son R., who was his heir-at-law, his freehold 
land in D., A directed that the residue of the 
property which he might leave at his death, should 
be divided between that son A his two sisters in 


equal proportions ; with a direction that whatever 
portion might devolve to him should be placed in 
the names of trustees, & the interest paid to him 
during his life, A that after his death, his share 
should be divided between his children A placed 
in the names of trustees, with a discretionary 
power to employ a portion of the capital for their 
advancement ; A on the children respectively 
attaining twenty -five, their shares to be transferred 
to them. Should his son die without issue, the 
whole of his portion was to devolve to his two 
sisters, during their lives, in equal proportions ; 
A, after their death, to their children : — Held : 
under the residuary clause, the reversion in fee of 
the land passed in equal undivided thirds, subject 
to the same trusts A limitations as the other 
residuary property, for the benefit of testator’s 
son A daughters, A their respective children. — 
Saumarez v. Saumarez, De Havilland v. 
Saumarez (1839), 4 My. A Cr. 331 ; 41 E. R. 129, 
L. C. 

Annotations : — Apld. Stokes v. Salomons (1851), 9 Hare, 75. 

Consd. Buchanan v. Harrison (1861), 31 L. J. Ch. 74 ; 

Stein v. RItherdon (1868), 37 L. J. Ch. 369 : Harter v. 

Harter (1873), L. R.3P.&D.11; Kirby -Smith v . Parnell, 

[1903] 1 Ch. 483. Refd. Parker v. Marchant (1842), 1 

Y. & C. Ch. Cas. 290 ; Meeds v. Wood (1854), 19 Beav. 

215 ; Coard v. Holderness (1855), 20 Beav. 147. 

0142. .] — T., under a settlement made 

by him, having a general power of appointment 
over certain estates of which he was himself 
tenant in tail, with remainders over, by his will 
appointed the estates to H., eldest son of J., for 
life, remainder to trustees to preserve, etc., 
remainder to H.’s first A other sons in tail male, 
remainder to the right heirs of C. deceased ; 
provided, that, if any tenant for life or in tail in 
possession under the will should become entitled 
in possession to the family estates of J., his interest 
in the devised estates should cease, A those estates 
should go over to the next in remainder under the 
will, as if the person so becoming entitled, being 
tenant for life, were dead, or, being tenant in tail, 
were dead without issue male. T. then devised 
copyhold estates, of which he was seised in fee, 
to S., his heirs A assigns, upon such trusts, etc., 
as would nearest correspond with those of the 
appointed estates ; A as to all the rest A residue 
of his real A personal estates, of every nature A 
kind whatsoever, he gave them to 8., M., A W. 
absolutely. Upon T.’s decease, in 1824, H. 
entered upon his estates under the will, A in 1833, 
he became entitled in possession to J.’s family 
estates. II. had no son. The rents of T.’s 
appointed A copyhold estates accruing between 
1833 A H.’s death or having a son were claimed 
by the residuary devisees. They were also 
claimed by B. as right heir of C. ; A the rents of 
the appointed estates were claimed by D. A E. 
respectively, they claiming adversely to each other 
under the limitations in the settlement in default 
of T.’s appointment. In a suit by the residuary 
devisees against B., D., E., A others : — Held : the 
residuary devisees were entitled to the inter- 
mediate rents of the copyhold, but not of the 
appointed estates. An account of the inter- 
mediate rents of all the estates was directed, A 
a declaration made by the ct. below with respect 
to the right to the intermediate rents of the 
appointed estates, as between certain of the co- 
defts. Upon appeal by B. : — Held ; the bill 
ought to have been dismissed as to the appointed 
estates. — Sanford v. Morrice (1844), 11 Cl. A 
Fin. 667 ; 8 E. R. 12 55 ; sub nom . Morrice v. 
Sanford, 8 Jur. 967, H. L. ; varying S. C. sub nom. 
Morrice v . Langham (1840), 11 Sim. 260. 

Annotations : — Consd. Lam bard e v. Peach (1869), 4 Drew. 
653. Rt£d. Parker v. Carter (1845), 4 Hare, 400. 

3 C 2 
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Wills. 


Sect. 10 . — Residuary gifts : Sub-sect . 3, _D., E. 

8148. -.] — P. seised in fee, by will dated 

1821, devised land to W., without words implying 
inheritance, “ but not to be sold or mortgaged ” ; 
& then he devised lands to E. ; & added “ also I 
give, devise Sc bequeath unto E. part of my house- 
hold goods Sc chattels, Sc testamentary estate Sc 
effects, whatsoever name Sc denomination, except 
my clock,* ’ etc., other personal chattels named, 
“ which I give Sc bequeath unto M. ; & the 

remainder of my household goods, chattels, & 
testamentary estate & effects, I give, devise Sc 
bequeath unto M. Sc E., share Sc share alike ” : — 
Held : the residuary clause passed the remainder 
expectant upon W.’s life estate. — D oe d. Evans 
v. Walker (1850), 15 Q. B. 28 ; 19 L. J. Q. B. 
293 ; 15 L. T. O. S. 132 ; 117 E. R. 308. 

6144. .] — Testatrix, being seised in 

fee of certain lands, devised the same to her 
niece E. for life, remainder to her children, & in 
default of issue, to her nephew P. in fee : &, by 
a residuary clause, testatrix gave “ all the residue 
Sc remainder of her estate Sc effects, whatsoever & 
wheresoever, not thereinbefore disposed of, unto 
her niece E., her heirs & assigns, for ever. E. died 
without issue, having survived testatrix, & having 
by lease Sc release conveyed all her estate to J., in 
fee : — Held : the reversion in fee, undisposed of 
by the former part of the will, passed to E. by the 
residuary devise ; Sc the life estate & the reversion 
having both become vested by the conveyance in 
J., the contingent remainder of P. was destroyed 
by the merger thus occasioned. — Egerton v. 
Massey (1857), 3 C. B. N. S. 338 ; 27 L. J. C. P. 
10 ; 3 Jur. N. S. 1325 ; 6 W. It. 130 ; 140 E. It. 
771. 

Annotation Distd. Sulley v.. Barber (1888), 59 L. T. 824. 

6145. .] — Testator bequeathed to his 

wife his pay, “ clothing, money Sc moneys that 
may be now due or may become due to me at my 
decease, also the whole of my property Sc effects, 
that is to say, my box, clothes, bedding,” etc., 
etc. : — Held : the whole residue passed, including 
a reversionary interest in the produce of the sale 
Sc conversion of a residuary real Sc personal estate 
of another testator. — Gover v. Davis (1800), 29 
Beav. 222 ; 30 L. J. Oh. 505 ; 7 Jur. N. S. 399 ; 

9 W. B. 87 ; 54 E. R. 012. 

Annotatvms : — Refd. Re Maberly’s Sottlmt. Trusts (1871). 
24 L. T. 262 ; Arnbatielos v. Anton -Jurgens Margarine 
Works, [1922 J 2 K. B. 185. 

6146. .] — Testator, after giving his 

wife A. a life estate in all his realty Sc personalty, 
devised a portion of the former in remainder to his 
son J. in these words : “I give & bequeath unto 
my son J. all that ELempbutt, now in my possession, 
situate at Kerrymore in the parish of Brewood 
Sc county of Stafford, at the decease of my beloved 
wife. 

The will contained a residuary clause in the 
following terms : 44 All the rest Sc residue of my 
estate, whatsoever Sc wheresoever & of what nature, 
kind Sc quality soever the same may be & not 
herein given Sc disposed of, after payment of my 
debts, legacies, Sc funeral expenses ; first I give to 
my grandson M. the sum of five pounds ; lastly 
I give Sc bequeath unto my four daughters S., A., 
E., Sc B. equal Sc share alike of the residue & 
remainder Sc to be paid to them respectively as 
soon as one year after the decease of my beloved 
wife ” : — Held : J. only took an estate for life 
under the devise to him Sc the reversion in fee 


expectant on his death passed under the residuary 
clause. — Morris v. Lloyd (1804), 3 H. & C. 141 ; 
4 New Rep. 153; 33 L. J. Ex. 202 ; 10 L. T. 
508. 

0147. .] — Gover v. Davis, No. 0145, 

ante . 

6148. .J — An officer in the army by 

his will, made on his way to England on sick leave, 
after bequeathing two small legacies to a non- 
commissioned officer Sc private of his regiment, 
Sc directing his portmanteau, carpet bag Sc sea 
chest to be sent to his father’s residence in England, 
begged that, after those sums & other necessary 
expenses had been provided for, the remainder 
of his money & effects might be expended in 
purchasing a suitable present for his godson, 
H., then a child of a year old, son of the pay- 
master of the regiment : — Held : the residue of 
testator’s personal estate, consisting of reversionary 
interests in certain sums of stock, did not pass to 
his godson. — Borton v. Dunbar (1800), 2 De G. F. 
Sc J. 338 ; 30 L. J. Oh. 8 ; 3 L. T. 519 ; 0 Jur. N. S. 
1128 ; 9 W. R. 41 ; 45 E. R. 051, L. C. 

6149. .] — Testatrix, who died in 1892, 

by her will dated in 1891, after making certain 
bequests of stock, declared as follows : ** Any 

money not mentioned in the aforesaid bequests 
that may be in my possession at my death after 
the payment of my debts, funeral Sc testamentary 
expenses I give absolutely ” to P. She then made 
certain specific gifts of chattels. At her death she 
was entitled to a reversionary interest in personalty 
which fell into possession in 1897 : — Held : the 
reversionary interest passed under the bequest 
to P. — He Egan, Mills v. Penton, [1899] 1 Ch. 
088 ; 08 L. J. Ch. 307 ; 80 L. T. 153. 

Annotation : — Refd. Re Woolley, Cathcartr. Eyskens, [1918] 

1 Ch. 33. 

0150. .] — Testator, being entitled to 

a reversionary interest in a share of residue, by 
his will gave a pecuniary legacy to a charity, Sc 
proceeded : 44 The rest of my money I leave in 

equal shares to my brothers Sc sisters ” ; Sc after 
giving various other legacies, concluded : 44 Any- 
thing belonging to me which I have not devised 
I leave to my father Sc mother, if they are not 
living I leave them to my sisters : — Held : the 
last-named bequest was not a true residuary 
bequest, & the reversionary interest passed under 
the gift of 44 the rest of my money .” — Re Capel, 
Arbuthnot v. Capel (1914), 59 Sol. Jo. 177. 

-.] — Re Woolley, Cathcart v. 
Eyskens, No. 5810, ante. 


E. Intermediate Profits. 


See Executors, Vol. XXIII., pp. 411, 412, 
457-459, Nos. 4813-4817, 5300-5320. 

6152. Residuary gift of real & personal estate.!— 
Devise of the residuo of real Sc personal, after 
provision made for payment of annuities Sc legacies 
to the child or children of his natural daughter ; 
Sc in case she shall die without issue to S. S. Sc 
J. p. : — Held : the intermediate profits till a child 
born shall go to the residuary devisees, Sc not to 
the heir at law. — Gibson v . Rogers (1750), Amb. 
93 ; 27 E. R. 58 ; sub nom. Gibson v. Montfort 
(Lord) 1 Ves. Sen. 485, L. C. 


Annotations : — Apld. Hawkins v. Combe (1783), 1 Bro. C. C. 
335. Consd. Tnellusson v. Woodford (1799), 4 Ves. 227. 
Diftd. Ackers v. Phipps (1835), 9 Bli. N. S. 430. Consd. 
Hodgson v . Bective (1863), 1 Hem. & M. 376 : Re Adams, 
Adams v. Adams, [1893] 1 Ch. 329. Refd. Phipps v. 
Ackers (1835), 3 Cl. & Fin. 702 ; Greene v . Potter (1843), 
2 Y. & C. Ch. Cas. 517 ; Elborne v. Goode (1844), 14 Sim. 


PART XVI. SECT. 10, SUB-SECT. 3.— E. 

6152 i. Residuary (rift of real <£ personal estate .] — Rogers v. Rogers (1916), 21 C. L. R. 290. — AUS. 
615211. —-—.]— Riddell v. Speedy, [1925] N. Z. L. R. 354. — N.Z. 
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165 ; Tily v. Smith (1844), 1 Coll. 434 : Torre v. Browne 

(1865), 5 H. L. Cas. 558. Mentd. Heeling v. Heeling 

(1774), Lofft, 604 ; Barnes v. Crow (1792), 4Bro. C. C. 2 ; 

Pigott v. Waller (1802), 7 Ves. 98 ; Collier v. Walters 

(1873), L. R. 17 Eq. 252. 

6153. .] — The intervening interest in the 

premises & appurtenances, being undisposed of : 
— Held : to fall into the residue of the real 
or personal estates respectively. — Bridgwater 
(Duke) v. Egerton (1751), 2 Ves. Sen. 121 ; 28 
E. R. 80; sub nom. Bridgewater (Duke) v. 
Littleton, etc., 1 Bro. C. C. 280, n., L. C. 

Annotations : — Ref <3. Thellusson v. Woodford (1799), 4 Ves. 

227. Mentd. Lincoln v. Newcastle (1806), 12 Ves. 218, 

6154. ,] — Entwistle v. Markland (1795), 

0 Ves. 528, n. ; 31 E. R. 1178, L. C. 

Annotations : — Consd. Sitwell v. Bernard (1801), 6 Vos. 520. 

Apld. Klwin v. Elwin (1803), 8 Ves. 547. Consd- Wood v. 

Penoyre (1807), 13 Ves. 325 ; Angerstein v. Martin (1823), 

Turn. & R. 232. Refd. Noel v. Henley (1819), 7 Price, 241. 

6155. .1 — A will contained a devise & be- 

quest to T. of “all my real & personal property 
except such parts as are or shall at my decease 
be subject to the trusts of my marriage settlement 
& are hereinafter otherwise disposed of.” The 
will contained a subsequent gift of £1,000 out of 
the settled property to R., & of the rents & profits 
of the remainder of the settled property to R.’s 
wife, in case R. should pre-decease T., but if R. 
should survive T. upon other trusts : — Held : the 
income of the settled property during the joint 
lives of T. & R. being undisposed of by the will 
passed to T. under the previous residuary gift. — 
Torrens v. Millington (1878), 20 W. R. 753. 

6156. Accumulations.] — T. L. by his will 

“ gave all his freeholds & leaseholds to trustees 
upon trust to invest the surplus for four years, & to 
pay the interest from the proceeds of his plate & 
effects directed to be sold, to his daughter for life 
for her separate use, without anticipation, with 
“ remainder ” to her children equally, remainder 
to the children of his brothers, & a like disposition 
o? all his other property, & on the question whether 
the accumulations during the four years were 
undisposed of : — Held : they were not ; but 
a general gift of the residue passed everything.” — 
Jearrad v. Tracey (1853), 1 W. R. 501. 

.] — See Perpetuities, Vol. XXXVII., 

pp. 147-149, Nos. 727-752. 

6157. Residuary gift of personalty.] — Testator 
bequeathed £200 a year to A. for her life, & 
directed that, after the death of A., the stock 
which would be required to produce £200 a year 
should be divided equally among such of the 
children of A. as should attain the age of 
twenty-one years. Testator then made a residu- 
ary bequest. A. had six children, of whom five 
were of age at the death of A., & one was an infant : 
— Held : the residuary legatee was not entitled to 
the dividends of one-sixth of the stock accrued <fc 
which should accrue between the death of A. & the 
death or majority of the infant ; & the dividends 
were ordered to be accumulated until such death 
or majority. — Stone v. Harrison (1840), 2 Coll. 
715 ; 15 L. J. Ch. 421 ; 7 L. T. O. S. 508 ; 10 Jur. 
009 ; 03 E. R. 930. 

6158. .] — Testator directed £6,000 to be 

settled on the marriage of his daughter, & then 
went on to give it to trustees with a separate life 
interest to his daughter ; after her death for her 
children, on their attaining twenty-one, if the 
mother should be then dead ; but if not, then not 
till after her decease ; & if no child should live to 
attain a vested interest, then to fall into his 
residue ; & he gave his residue to A. for life, 
remainder to B. : — Held : the income undisposed 

61671. Residuary gift of personalty.] — Peat v, PeatI(1839) 


of after the wife’s death fell into the residue ; it 
was undisposed-of income merely, & passed as such 
to the tenant for life of the residue. — Fullerton v. 
Martin (1800), 1 Drew. & 8m. 31 ; 29 L. J. Ch. 
409 ; 1 L. T. 531 ; 6 Jur. N. S. 265 ; 8 W. R. 289 ; 
62 E. R. 290. 

Annotations : — Apld. AllhuBon v . Whittell (1867), 36 L. J. Ch* 

929. Consd. Re Hawkins, White v. White, [1916] 2 Ch. 

6159. -.] — Bective v . Hodgson, No. 6982, 
ante . 

6160. -.] — Testatrix, by her will, after re- 
citing that she was entitled under the marriage 
settlement of her granddaughter to a fund, subject 
to the life interest of A. gave all her “ reversionary 
interest ” in the fund to trustees, upon trust, on the 
determination of the interest of A., to stand pos- 
sessed thereof upon the like trusts & with the same 
powers, so far as applicable, for any issue of A. by 
any future wife as were declared in the settlement 
for any issue of A. by his late wife, testatrix’s said 
granddaughter. Testatrix declared that A. might 
by will or codicil appoint that the income of the 
fund should be paid to any future wife of his during 
her life or for any less period, & that, in default of 
issue attaining a vested interest, the fund should 
be held upon trust for A. absolutely ; & testatrix 
gave the residue of her property in trust for A. 
absolutely. 

By a codicil, testatrix, in lieu of the trusts in her 
will as to residuary estate, declared that the 
trustees should pay the income thereof to B. for 
life, & after his death should hold the same upon 
the like trusts in favour of A. & his issue, & with 
the same powers in all respects as were contained 
in her will with reference to her reversionary 
interest under the settlement, & as if the same were 
repeated in the codicil. A. married a second wife. 
B. subsequently died. A. then claimed the income 
of testatrix’s residuary estate accrued since the 
death of B. The ct. decided that, although there 
was no express disposition of the income after A.’s 
death during the remainder of his life, such income 
would nevertheless belong to the parties who might 
eventually become entitled to the corpus, since a 
future gift of residue carried with it previous 
income not expressly disposed of, & that it must 
therefore be accumulated for the possible children 
of A. by his then marriage who might attain a 
vested interest therein. — Re Lindo, Askin v. 
Ferguson (1888), 59 L. T. 462. 

Accumulations.] — Under a bequest 
of the residue of a personal estate to A. if he attain 
twenty-one, the profits will accumulate. — Tre- 
vanion v . Vivian (1752), 2 Ves. Sen. 430 ; 28 E. R. 
274. 

j — See Perpetuities, Vol. XXXVII., 

pp. 147-149, Nos. 727-752. 

6162. Residuary gift of realty.] — Bective v. 
Hodgson, No. 5982, ante. 

6163. .] — Devise to trustees to the use of 

the first & other sons of M. in tail male, with a 
residuary devise. Three months after testator’s 
death the first son of M. was born : — Held : the 
residuary devisees were entitled to the intermediate 
rents from testator’s death to the birth of the 
tenant in tail. — Re Mowlem (1874), L. R. 18 Eq. 
9 ; 43 L. J. Oh. 353 ; 22 W. R. 398. 

Annotation : — Held. Andrew v. Andrew (1875), 1 Ch. D. 410. 

Accumulations .] — See Perpetuities, Vol. 

XXXVII., pp. 147-149, Nos. 727-752. 

F. Lapsed Gifts. 

See Part XIV., ante. 

, 1 Dunl. (Ct, of Seea.) 508 ; 14 Fao, CoU. 563. — SCOT, 
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Sect. 17. — DESCRIPTION OF DONEES. 

Sub-sect. 1. — In General. 

6164. Presumption against taking by person not 
In esse — Unless Intention plainly to contrary.] — 

Testator gives to his mother an annuity for life, & 
after her decease to his sister, if she be a widow, but 
not otherwise, but to revert back to his children 
after her death. At the death of testator & of the 
mother, who survived him, the sister was a married 
woman : — Held : the sister, on afterwards bo- 
coming a widow, was not entitled to the annuity. 

A ct. of equity will not presume that a party who 
is nothin ease is intended to take unless such an 
intention be made plain & put beyond dispute by 
the words of the will, & it is only following out the 
same principle to hold that a person to whom a 
legacy is given in a particular character & by a 
particular description shall not be entitled to it 
unless he be clothed with that character & answer 
that description at the moment vhen the legacy 
might rest in possession (Lord Brougham, C.). — 
Bartleman v. Murchison (1831), 2 Russ. & M. 
136 ; 9 L. J. O. S. Ch. 00 ; 39 E. R. 340, L. C. 

6166. Donee to be of particular character or 
description — Necessity that donee answer thereto.] 
— Bartleman v. Murchison, No. 0104, ante. 

8166. Sufficiency of description — Donee dis- 
tinguished from every other person — Description 
acquired after date of will or by testator’s own 
act.] — Testatrix devised certain freehold premises, 
in which she carried on trade, to trustees in fee, 
upon trust after the decease of a person to whom 
she gave the beneficial interest therein for life, 
to dispose of & divide same unto & amongst her, 
testatrix’s, partners, who should be in co-partner- 
ship with her at the time of her decease, or to 
whom she might have disposed of her business, in 
such shares & proportions as her trustees should 
think fit or deem advisable. Testatrix disposed of 
her business in her lifetime : — Held : the devise 
in favour of the persons to whom she might have 
disposed of her business was not void on the 
ground of uncertaintv. — Stubbs v. Sargon (1838), 
3 Mv. & Or 507 ; 7 L. J. Ch. 95 ; 2 Jur. 150; 40 
E. R. 1022. L. C. 

Annotation : — Refd. Buckle v. Bristow (1804), 10 Jur. N. S. 

1095. 

0167. Uncertain description — First person to 
fulfil description.] — Devise to several for life; & 
after the dea/th of the surviving tenant for life, to a 
son of my nephew A. & his heirs & assigns, & for 
want of such issue, over : — Held ; this was a gift 
in fee to the first-born son of A. — Ashburner v. 
Wilson (1850), 17 Sim. 204 ; 19 L. J. Ch. 330 ; 14 
Jur 497 ; 60 E. R. 1107. 

6168. Description ambiguous — Leading term as 
guide.] — Where a description in a will is ambiguous 
the mode of extracting testator’s intention is to 
discover the leading term in the description 
(Ohitty, J.). — Buxton v . Blakiston (1880), 2 
T. L. R. 293. 

6169. Donee to be indicated by labels attached 
to gifts.] — Re Fane, Fane v. Fane (1880), 2 T. L. R. 
510. 


Sub-sect. 2. — Time op Ascertaining Donees. 

A. In General • 

6170. Necessity for donee to be in esse — At time 
of vesting.] — Brett v Ridden (1508), 1 Plowd. 
341 ; cited in 1 Co. Rep. 105 a, 155 b ; 75 E. R. 
518. 

Annotations : — Apld. Goodrlght v. Wright (1717), 1 Stra. 


25. Dfatd. Goodtltle d. Gumall v. Wood (1740), Whies, 
211. Apld. Doe d. Turner v. Kett (1792), 4 Term Rep. 
601. Retd. Anon. (1587), Gouldsb. 64; Butler v. Baker 
(1591), 3 Co. Rep. 25 a ; Hartqpp’e Case (1591), Cro. EUz. 
243 ; Fuller v. Fuller (1595), Cro. Eliz. 423 ; Simpson v. 
Sotherne (1614), 2 Bulat. 272 ; Davies v. Kempe (1676), 
Cart. 2 ; Steed© v. Berrier (1679), 1 Froem. K. B. 477 ; 
Fairfax v. Heron (1696), Free. Ch. 67 : Arthur v. Boken- 
ham (1707), 11 Mod. Rep. 148; Darbison v. Beaumont 
(1713), Fortes. Rep. 18; Simpson v. Hornby (1716), 
Gilb. Ch. 115; Woodwright v. Wright (1716), 10 Mod. 
Rep. 369 ; Bunker v. Cooke (1731), Fitz-G. 225 ; Marl- 
borough ©. Godolphin (1750), 2 Ves. Sen. 61 ; Robinson 
v . Knight (1762), 2 Eden, 155; Harwood v. Goodright 
(1773), Lofft, 668 ; Whiter. Warner (1781). 3 Doug. K. B. 
4. Mentd. Pouscley v. Blackman (1622). Palm. 201 ; 
Foy v. Hurd (1624), Bonl. 161 ; Kent v. Steward (1634), 
Cro. Car. 358; Marks v . Marks (1718), Proc. Ch. 486 ; 
Cowworth v. Throustout (1730), 1 Bam. K. B. 328 ; 
Bugshaw v. Spencer (1748), 1 Ves. Sen. 142 ; Jones ©. 
Roe (1789), 3 Tonb Rep. 88 ; Delaoherois v. Delachorola 
(1864), 11 H. L. Cob. 62; Re Mayo, Chester v. Keirl, 
[1901] 1 Ch. 404. 

-.1 — Bartleman v. Murchison, No. 


0104, ante. 

6172. Time when gift to take effect.] — Browne’s 
Case (1594). Owen, 24 ; 74 E. R. 873. 

6173. Individuals — Persons “ In male line ” — 
Course of descent ascertained at death of testator.] — 

A bequest of the interest of a sum in Consols to 
such of the two brothers & six sisters of testator 


as should be living on the day each dividend 
became due ; &, after the death of the last survivor 
of the brothers & sisters, to such of their children, 
the nephews & nieces of testator, as should bo 
living when the dividends became due ; & a direc- 
tion that the residuary estate should accumulate 
for twenty-one years after testator’s death, & 
then the whole to testator’s then nearest of kin 


in the male line, in preference to the female line, 
upon condition that the inheritor should assume 
testator’s surname, if not of that name, & bear 
his arms with due differences ; &, in default 


thereof, to the next in lawful succession, & succes- 
sively to the heir or successor who should comply 
with those conditions. Testator died a bachelor 
— Held: (1) the words the “ then nearest of kin 
in the male line, in preference to the female line,” 
should not be read as meaning the nearest of kin 
being a male or males, exclusive of females, unless 
a distinct intention of excluding females were 
otherwise found in the will ; & no such intention 
in this case appeared, but, on the contrary, the 
use of words not indicative of sex, & the provision 
for taking the surname of testator, rather indicated 
the absence of any such intention ; (2) the words 
” in the male line, in preference to the female line,” 
should not be read as in a parenthesis, so as to 
give merely a preference to the male line, but 
must be understood as confining the gift to the 
male line, & excluding the female line ; (3) it was 
not necessary that the person to take the residuary 
estate under the bequest should derive bis title 
continuously through a line of males, passing by 
all females ; & the expression “ in the male line ” 
was not equivalent to the expression “ in a line 
of males ” ; (4) the time of ascertaining the course 
of descent designated by the words of the bequest 
was at the death of testator ; & the bequest did 
not contemplate a descent from the brothers of 
testator in preference to a descent from his sisters ; 
but it contemplated a descent from his father, & 
not a descent from his mother. & the limitation to 
the nearest of kin in the male line, in preference 
to the female line, should be construed as a gift 
to the nearest of kin ex parte patemd. — Boys v. 
Bradley (1853), 10 Hare, 389; 17 Jur. 159; 1 
W. R. 143 ; 08 E. R. 978 ; affd. sub nom. SAYER 
v. Bradly (1850), 5 II. L. Cas. 873, H. L. 


PART XVI. SECT. 17, SUB-SECT. 2.— A. 

p. Individuals - -Superioress of convent.] — Re Lajtan & Downs* Contract, 11897 J 1 I. R. 469.- -IR. 



759 


Part XVI. — Construction. 


Holder of title In office.] — See Sub-Beet. 11, 
O., post. 

Group of individuals.] — See Sub-sect. 2, 

B., post. 

Eldest child.] — See Sub-sect. 11, C., post. 

Heir.] — See Sub-sect. 11, H., post. 

Class.] — See, generally , Sub-sect. 3, B., post . 

Next of kin.] — See Sub-sect. 11, J., post. 

Issue.] — See Sub-sect. 11, F., post. 

Relations.] — See Sub-sect. 11, L., post . 

B. Gift to Group of Individuals. 

6174. Who included — Child born after will & 
before testator’s death.] — A. devises £20 apiece to 
all the children of his sister B., a child born after 
the making the will, & before the death of testator, 
shall take. — G arbrand v. Mayot (1689), 2 Vera. 
105 ; 23 E. R. 677. 

Annotation : — Apld. Oates d. Hatterley v. Jaokson (1742), 

2 Stra. 1172. 

6175. ^ .] — A legacy of £500 apiece “ to 

each child that may be bora to either of the 
children of either of my brothers, lawfully be- 
gotten, to be paid to each of them on his or her 
attaining the age of twenty-one years, without 
benefit of survivorship, 1 ” does not include a child 
born after testator’s death. 

The words “may be bora,” provided for the 
birth of children between the making of the will & 
the death (Leach, M.R.). — Storrs v. Benbow 
( 1833), 2 My. & K. 46 ; 2 L. J. Ch. 201 ; 39 E. R. 
862 ; subsequent proceedings (1853), 3 De G. M. & 
G. 390, L. C. 

Annotations : — Consd. Early v. Benbow (1846), 2 Coll. 342 ; 
Early v. Middleton (1851 ), 14 Boav. 453 : Gooch v. Gooch 
(1851), 14 Boav. 565. Apld. Cattlin v. Brown (1853), 11 
Hare, 372. Consd. Mann v. Thompson (1854), Kay, 
638- Distd. Merlin u. Blaprrave (1858), 25 Beav. 125. Foild. 
Townsend v. Early (1860), 28 Beav. 429 ; Dias v. Do 
Livera (1879), 5 App. Cas. 123. Refd. Courtier v. Oram 
(1855), 21 Beav. 91 ; Wilkinson v. Duncan (1861), 30 
Beav. Ill ; Knapping t>. Tomlinson (1865), 34 L. J. Ch. 

3 ; Villar v. Gilbey. 11907) A. C. 139. Mentd. Re Moseley’s 
Trusts (1871), L. II. 11 Eq. 499. 

6176. “ May be born.”] — A will 

directed that all legacies should be paid within 
six months after testator’s death. By a codicil, 
executed on the day of testator’s death, after 
giving £500 apiece to five of the grandchildren of 
his brothers by name, he bequeathed £500 to 
legatees thus described : “ each child that may be 
born to either of the children of either of my 
brothers, lawfully begotten ” : — Held : of the 
children of the brothers’ children neither those 
bora at the date of the codicil nor those begotten 
after testator’s death were entitled, but only 
children en ventres lenr nitres at the date of the 
codicil & of testator’s death. — T ownsend v. 
Early (1860), 3 De G. F. & J. 1 ; 25 E. It. 778, 
L. 0. & L. JJ. 

6177. Child born after testator’s death.] — 

Legacies in trust for all grandchildren then in 
existence by name, to sons at twenty-three, 
daughters at twenty-one, mesne interest for 
education, surplus to accumulate ; with survivor- 
ship ; residue for all the grandchildren generally 
for their benefit “ as aforesaid.” By codicil a 
fund set apart to pay life annuities, grandchildren 
born after testator’s death not entitled to a share 
of the residue ; into which the fund under the 
codicil falls after the purpose answered. — H ill v. 


Chapman (1791), 1 Ves. 405 ; 3 Bro. C. C. 391 ; 
30 E. R. 408, L. C. 

Annotations : — Apld. Hagger v. Payne (1857), 26 Tj. J. Ch. 

617. Mentd. A.-G. u. Stamford (1843), 12 L. J. Ch. 297. 

6178. .]- — Testator gave to A. B.’s 

children “ £50 to every child ho hath by his wife, 
to be paid them as they shall come of age.” 
There were eleven children at the date of the will ; 
thirteen at testator’s death, & three born after- 
wards. The thirteen children living at the death 
of testator, are entitled to their legacies, but not 
those born afterwards. — R ingrose v. Bramham 
( 1794), 2 Cox, Eq. Gas. 384 ; 30 E. R. 177. 

Annotations: — Apld. Storrs v. Benbow (1833), 2 My. & K. 

46. Consd. Mann v. Thompson (1854), Kay, 638. Apld. 

Rogers v. Mutch (1878), 10 Ch. D. 25. Refd. Dias v. De 

Livera (1879), 5 App. Cas. 123. 

6179. .J — Devise in favour of children 

of testator’s sister : — Held : on the construction 
of the whole of the will, to apply to such children 
only as were living at testator’s death, & not to 
include after-born children. — S cott v . Harwood 
( 1821), 5 Madd. 332 ; 56 E. R. 922. 

Annotation : — Apld. Peyton v. Hughes (1842), 7 Jur. 311. 

6180. .] — Storrs v. Benbow, No. 

6175, ante. 

6181. .]— Testator gave £300 apiece 

to each of the granddaughters of E. at twenty - 
one, or on marriage with consent ; & if any of 
them should die, their share to be equally divided, 
etc. : — Held : granddaughters born after testator’s 
decease were not included in thi9 bequest. — 
Peyton v. Hughes (1842), 7 Jur. 311, L. C. 

6182. Fund allocated to gift.] — A 

limited fund was given to A. B. until some child 
of his should attain twenty-one, & £1,000 consols 
was to be paid thereout to each of his children as 
they attained twenty-one. A. B. had issue at the 
death of testatrix : — Held : the children born after 
her death were entitled. — E vans v. Harris (1842), 
5 Beav. 45 ; 49 E. R. 493. 

6183. .] — Testator gave to all & 

every the child & children of his sons & daughters 
£25 each, who being a son should attain twenty - 
one years, or being a daughter should attain that 
age or marry, with a provision for maintenance 
out of the income of their respective shares, to 
such of the children at the time of testator’s 
decease as should be under twenty-one or un- 
married, the residue to go in augmentation of their 
respective shares ; & in case any of the children 
died under twenty-one, or without having been 
married, the share of him, her, or them so dying 
to go to the surviving brothers & sisters of such 
child so dying. The eldest of these children 
attained twenty-one after the death of testator : — 
Held : this gift did not include children bora after 
testator’s death. — Mann v. Thompson (1854), 
Kay, 628 ; 23 L. T. O. S. 345 ; 69 E. R. 271 ; 
sub nom . Perkin v. Mann, Mann v. Thompson, 
18 Jur. 826 ; 2 W. R. 582. 

Annotations: — Consd. Rogers v. Mutch (1878), 10 Ch. D. 

25. Refd. Dias v. Do Livera (1879), 5 App. Oas. 123. 

6184. .] — Bequest of “ the sum of 

£100 to each of the children of my niece M. who 
shall live to attain the age of twenty-one years.” 
The niece survived testatrix, & was still living, 
but had not yet had any children : — Held : apply- 
ing the rule that, under the gift of a certain sum 
to each of a class of objects at a future period, 


PART XVI. SECT. 17, SUB-SECT. 2. 

— B. 


6174 i. Who included — Child born 
after will dr before testator's death .] — 
Dias v. Db Livbra (1879), 5 App. Cas. 
123, P. C.— CEYLON. 


q. Residue divided into shares for 


named children of testator — Shares settled 
on issue of such children — Death before 
testator o f one named child leaving tssue — 
Codicil deleting his name as beneficiary 
A' his heir 8 dr successors — Whether issue 
of such child excluded.) — Jn the Will of 
Gibson, MacLellan v. Howbon, (19221 
V. L. R. 165 ; 28 Argue L. R. 66 ; 43 


A. L. T. 154.— AUS. 

r. ** Parties mentioned ** in will — 
Application to beneficiaries only — 
Restriction to those in will but not in 
codicils.}— Re Miles (1907). 8 0. W. R. 
817 ; 9 O. W. R. 555 ; 14 O. L. R. 
241. — CAN. 
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Wills. 


Sect. 17 . — Description of donees : Sub -sect. 2, B. ; 
sub-sect . 3, A. & B .] 

objects bora after testator’s death, cannot be 
admitted, no child the niece might have could 
take under the bequest. — Rogers v. Mutch (1878), 
10 Oh. D. 25 ; 48 L. J. Ch. 133 ; 27 W. R. 131. 

0185. “ Now born, or hereafter to be 

born.”] — Testator gives to each of his sister’s 
children, “ whether now bora, or hereafter to be 
bora, the sum of £2,000 each, payable at twenty - 
one,” & directs his exors. to appropriate a fund for 
payment of those legacies, the interest of such fund 
to be paid to his sister until the legacies become 
payable. This is an intention which the ct. will 
carry into effect in favour of children bora after 
the death of the testator, as well as those living at 
the time of his death, by directing such a fund to 
be impounded as will probably be sufficient to 
answer the purpose. — Defflis" v. Goldschmidt 
(1810), 1 Mer. 417 ; 19 Ves. 500 ; 35 E. R. 727. 

Annotation*: — Consd. Berkeley v. Swinburne (1848), 12 

Jur. 571. Dlstd. Mann v. Thompson (1854), Kay, 638. 

Reid. Stone v. Harrison (1846), 2 Coll. 715 ; Dias v. De 

Llvera (1879), 5 App. Cas. 123. 

0180. ” May be born.”] — Stores v . 

Benbow, No. 0175, ante . 

0187. .] — Bequest of £500 each 

to the four children of his niece, A. B., nominatim y 
followed by a like gift to each of the children “ that 
may be born ” to any nephew or niece : — Held : 
not to include a fifth child of A. B., born at the 
date of, but not named in the will ; a child born 
after testator’s death was not entitled ; & the 
four children did not take cumulative legacies. — 
Early v. Middleton (1851), 14 Beav. 453 ; 18 
L. T. O. S. 32 ; 15 Jur. 867 ; 51 E. R. 301. 

Annotation: — Refd. Townsend v. Early (1860), 28 Beav. 

429. 

0188. .]— Townsend v. Early, 

No. 0170, ante . 

0189. ” Begotten or to be begotten.”] 

— Testator gave legacies of £200 to each of the 
children of his nephews & nieces begotten or to 
be begotten, & directed that the legacies should 
be paid to them at the usual periods : — Held : the ; 
children of the nephews & nieces who were born 
after testator’s death were not entitled to 
participate in the legacies. — Butler v . Lowe 
(1839), 10 Sim. 317 ; 3 Jur. 1143 ; 59 E. R. 636. 

Annotation * : — Consd. Mann v. Thompson (1854), Kay, 638 ; 

Dias v. De Llvera (1879), 5 App. Cas. 123. Refd. Gooch 

v. Gooch (1851), 14 Beav. 565. 

0190. Child born at date of will.] — Towns- 

end v. Early, No. 6170, ante. 

Gift to class.] — See Sub-sect. 3, post. 

Gift to servants.] — See Sub-sect. 11, P., post. 


Sub-sect. 3. — Gift to Class. 

A. In General . 

6191. Membership of class — Ascertainment by 
master — Prior to decision by court as to gift thereto.) 
— Where property is given to a class, as “ to my 
nephews. ’* the ct. will not determine any question 
respecting such gift, until it has been ascertained 


by an inquiry before the master what individuals 
constitute that class. — Egginton v. Horden 
(1834), 6 L. J. Ch. 48. 

6192. Named person — Must have common 

characteristic with unnamed persons.] — Re 
Featherstone’s Trusts, No. 0989, post . 

6193. May be one person.] — Testator left 

a share of his residuary personalty in trust for the 
children of his daughter E. in equal shares, & if 
there should be no such children then over to 
testator’s other children. There was only one 
child, a daughter, of E., & she died in testator’s 
lifetime : — Held : the gift, being a gift to a class, 
notwithstanding there had only been one member 
of it in existence, fell within the rule laid down 
in Broume v. Hammond> No. 0358, post. — Re 
Harvey’s Estate, Harvey v. Gillow, [1893] 
1 Ch. 507 ; 62 L. J. Ch. 328 ; 68 L. T. 502 ; 41 
W. R. 293 ; 9 T. L. R. 187 ; 37 Sol. Jo. 212 ; 3 
R. 247. 

6194. Member of class acting as attesting witness 
— Excluded from class capable of taking.] — Fell 
v. Biddolph, No. 0208, post. 

0195. j — ji e Coleman & Jarrom, 

No. 6231, post. 

B. What Constitutes Gift to a Class. 

6196. General rule.] — A gift is said to be to a 
“ class ” of persons, when it is to all those who 
shall come within a certain category or description 
defined by a general or collective formula, & who, 
if they take at all, are to take one divisible subject 
in certain proportionate shares (Lord Selborne, 
C.). — Pearks v. Moseley (1880), 5 App. Cas. 
714 ; 60 L. J. Ch. 57 ; 43 L. T. 449 ; 29 W. R. 1, 
H. L. ; affg. S. C. sub nom. Re Moseley’s Trusts 
(1879), 11 Ch. D. 555, C. A. 

Annotations : — Refd. Goodier v. Johnson (1881), 18 Ch. D. 
441 ; Re Harvey’s Estate, Harvey t>. Gillow, f 1 893 J 1 Ch. 
567 ; Re Wood, Tullett v. Colville, 11894] 3 Ch. 381 ; 
Kingsbury v. Walter, ri901] A. C. 187; Re Mortimer, 
Gray v. Gray (1905), 74 L. J. Ch. 745. Mentd. Re Bevan's 
Trusts (1887), 34 Ch. D. 716 ; Re Wennioth’s Estate, 
Wenmoth v. Wenmoth (1887). 37 Ch. I>. 266 ; Re Mervln, 
Mervin v. Crossman, f 1 891 j 3 Ch. 197 ; Wlllerton v. 
Stocks, 11892] W. N. 29 ; Re Bowen, Lloyd Phillips v. 
Davis, 11893] 2 Ch. 491 : Re Lloyd, Greame v . A.-G. 
(1893), 10 T. L. R. 66 ; Re Lowman, Devenish v. Pester 
(1895), 64 L. J. Ch. 567 ; Walmvright v. Miller, 11897] 2 
Ch. 255 ; Re Sanford, Sanford v. Sanford, 11901] 1 Ch. 
939 ; Re Oliver's Sottlmt., Evered v. Leigh, 11905] 1 Ch. 
191 ; Whitby v. Von Luedecke, 11906] 1 Ch. 783 ; Re 
Peel’s Release, [1921 1 2 Ch. 218; Portman v. Portman, 
119221 2 A. C. 473 ; Ward v. Van Der Loeff, Burnyeat v. 
Van Der Loeff, 11924] A. C. 653. 

6197. Gift to all testator’s grandchildren — With 
incomplete exception.] — A gift to all the grand- 
children of testatrix, “ with the exception of one, 

viz. ,” established as a gift to the class, not 

affected by the incomplete exception. — I lling- 
worth v. Cooke (1851), 9 Hare, 37 ; 20 L. J. Ch. 
512 ; 17 L. T. O. S. 220 ; 15 Jur. 672 ; 68 E. R. 
404. 

Annotations : — Consd. Gill v. Bagshaw (1866), L. R. 2 Eq. 
746. Mentd. Re Maoduff, Macduff v. Macduff, [1896] 2 
Ch. 451. 

0198. Gift to ” present born children ” equally.] 

— Testatrix bequeathed a share of her residuary 
estate to trustees for n. for life, with remainder 
after his decease unto his “ present born children, 


PART XVI. SECT. 17, SUB-SECT. 3. 

—A. 

t Power of selecivm (riven to trustees. ] 
— A devise In a will directing the dis- 
tribution of the residue of testator’s 
estate among his brothers Sc sisters 
or nephews & nieces who should be 
most in need of it, at the discretion 
of trustees therein named, is valid Sc 
confers absolute power upon the trus- 
tees of selecting beneficiaries from the 
classes of persons mentioned. — Brob- 
SEAU v. Dor* (1904), 35 8. C. R. 


205.— CAN. 

a. Whether gift of residue construed as 
gift to class. }— Testator, by his will, 
devised as follows : " Ail Sc singular 

the rest, residue, 8c remainder of the 
estate & effects, real & personal, which 
1 shall die possessed of, or to which at 
the time of my decease I shall be 
entitled, I do devise, bequeath. Sc 
order to be equally divided amongst 
my five sons above mentioned.'* One 
of the sons (A.) died during the life- 
time of the father without issue : — 


Held : the devise of the residue was not 
a devise to a class. — M cIntosh v. 
Ontario Bank, 19 Gr. 155. — CAN. 

PART XVI. SECT. 17, SUB-SECT. S. 

— B. 

b. Gift to a class including parent dr 
children. )— 1 Testator devised nis resi- 
duary estate to trustees upon trost to 
divide the same equally between A. Sc 
B his brothers : C. his sister : Sc A.’s 
children by his first wife, so that each 
of his brothers, his sister. Sc A.'s children 
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their exors., administrators Sc assigns, equally to 
be divided between them, share & share alike.” 
Testatrix, by a codicil to her will made after the 
decease of one of the children, gave the same 
residuary estate upon the same trusts so be- 
queathed by her will : — Held : the bequest was 
made to a class ; there was no intestacy, Sc pltfs. 
as surviving children were entitled to the share 
to which the deceased child, if living, would have 
been entitled. — Leigh v. Leigh (1854), 17 Beav. 
605 ; 23 L. J. Oh. 287 ; 22 L. T. O. 8. 279 ; 18 
Jur. 115 ; 2 W. R. 205 ; 51 E R. 1170. 
Annotations: — Consd. Cruse v. Howell (1858), 4 Prow. 215. 
N.F. Spencer v. Wilson (1873), L. R. 16 Eq. 501. Apld. 
Dlrnond v. Bostock (1875), 10 Ch. App. 358. Distd. Re 
Smith’s Trusts (1878), 9 Ch. D. 117. Keld. Re Bentley, 
Podmore v. Smith (1914), 58 Sol. Jo. 362. 

6199. Gift to other children on death of named 

child.] — Testator gave after the death of A., one 

of his children, to such of his other children as 

should be living at the death of A. : — Held : this was 

a gift to a class ; & one of the children having died 

before testator, the survivors took the whole. — 

Cruse v. Howell (1858), 4 Drew. 215 ; 62 E. R. 

83 ; 8ub nom. Cruse v . Nowell, 6 W. R. 271. 

Annotation : — Reid. Dimond v. Bostock (1875), 10 Ch. App. 
358. 

6200. Gift to sons equally.] — Testator, a 
widower, appointed a trust fund over which he 
had an exclusive power of appointment, in favour 
of his children, “ to be equally divided among my 
sons, Sc also any other sum of money that I may 
die possessed of.” He had previously named all 
his children : — Held : the sons took as a class, & 
those who survived testator were entitled to the 
whole fund. — Fitz Roy v. Richmond (Duke) 
(No. 1) (1859), 27 Beav. 186 ; 28 L. J. Ch. 750 ; 
33 L. T. O. S. 267 ; 5 Jur. N. S. 971 ; 54 E. R. 72. 

6201. Gift to living & subsequently born 
daughters.] — Testator, having five daughters, gave 
a legacy to one & the residue to the remaining 
four, by name, “ Sc their issue,” but he afterwards 
directed that any subsequent born daughters & 
their issue should be entitled to equal shares with 
the four daughters. One of the four died without 
issue in the life of testator : — Held : there was no 
intestacy, the daughters took as a class, Sc those 
who survived took absolutely . — Re Stanhope’s 
Trusts (1859). 27 Beav. 201 ; 54 E. R. 78. 

Annotations : — Consd. Re Chaplin’s Trusts (1863), 33 L. J. 
Ch. 183 ; Drakeford v. Drakeford (1863), 9 L. T. 10 ; Re 
Fcatherstone’s Trusts (1882), 22 Ch. I). 111. Apld. Re 
Jackson, Shiersv. Ashworth (1883), 25 Ch. D. 162. Consd. 
Kingsbury v. Walter, fl 901 ] A. C. 187. Refd. Re Coulden, 
Coulden v. Coulden, [19081 1 Ch. 320. 

6202. Gift “ to all before-mentioned pecuniary 
legatees.”] — Testator by his will bequeathed several 
sums of money to several pecuniary legatees by 
name, including one of £500 to his sister, Sc be- 
queathed the residue of his personal estate “ unto 
all the before-mentioned pecuniary legatees,” 
with certain exceptions, “to be divided among 
them in proportion to their respective pecuniary 
legacies ” : — Held : the residue was not given to 
the pecuniary legatees as a class ; & testator’s 
sister having died in his lifetime, the surviving 
pecuniary legatees were not entitled to her share. — 
Re Gibson’s Trusts (1861), 2 John. Sc H. 656 ; 
31 L. J. Ch. 231 ; 70 E. R. 1222. 

Annotations : — Refd. Langdale v. Briggs, Martlneau v. 
Briggs, Martlneau v. Chambers (1873), 21 W. It. 620 ; 
Re Towry’s 8. K„ Dallas v. Towry (1889), 41 Ch. D. 64 ; 
Re Boden, Boden v. Boden, [1907] 1 Ch. 132. 

6208. Gift to next of kin of testator & wife of 
testator equally.] — Testator gave his residuary 


estate to his wife for life, Sc after her death upon 
trust for his & her next of kin in equal shares. 
Testator was illegitimate : — Held : it was a gift 
to a class, & the only surviving brother of the wife 
was entitled to the fund. — Rook v. A.-G. (1862), 
31 Beav. 313 ; 31 L. J. Ch. 791 ; 9 Jur. N. S. 9 ; 
10 W. R. 745 ; 54 E. R. 1159. 

6204. Gift to named donees & their children — 
One donee child of other donee.] — A lmack v. 
Horn, No. 6935, post. 

6205. Gift to donees nominatlm — Donees unas- 
certalnable.1 — Where it is impossible to ascertain 
the donees nominatim , the same rule holds as a 
gift to persons as a class. — W ood v . Draycott 
(1863), z New Rep. 55 ; sub nom. Draycott v . 
Wood, 8 L. T. 304. 

Annotation : — Refd. Re Hudson, Hudson v. Hudson (1882), 

20 Ch. D. 406. 

6206. Gift to named nephews & nieces — 
Equally.] — Testator having devised the whole of 
his real & personal estate to trustees, whom he 
appointed his exors., concluded his will as follows : 
“ As to, for & concerning the residue of my estate 
& property, both real & personal, in trust to pay 
unto my nephews & nieces then living,” i.e. at the 
death of a tenant for life, “ viz. R. R. B., W. R. B., 
A. B., E. H., E. W., E. B., the children of R. R. S., 
lately deceased, the father’s part or share, M. J. f 
& W. R., by equal share & share alike.” W. R. B. 
survived testator A. died in the lifetime of the 
tenant for life : — Held : the above was a gift, not 
to individuals, but to a class, the members of which 
were not ascertained until the death of the tenant 
for life ; hence, the share of W. R. B. was not un- 
disposed of, but was divisible with the rest of the 
fund amongst the nephews & nieces who were 
living at the death of the tenant for life. — Ireland 
v. Trembath (1865), 12 L. T. 630 ; 11 Jur. N. S. 
479. 

6207. Nominatlm.] — Where testator 

directed his trustees to pay all or any part of the 
residue of the income of his personal estate, so 
long as his mother should live, as in their discre- 
tion, Sc to the exclusion of any one or more of 
them, his trustees should think fit & proper, for 
the maintenance & education, or otherwise for 
the advancement of “ my nephew W., Sc my 
nieces, the son Sc daughters of my late sister A.,” Sc 
after the decease of his mother, to pay an annuity, 
which he had given her, “ for the benefit of my 
said nephew & nieces,” in the same manner & for 
the same purposes as thereinbefore directed, until 
they should respectively attain twenty-one, Sc 
provided that, “ in case my said nephew, or any 
or either of my said nieces ” should marry under 
twenty-one, & die leaving i&sue, his trustees should 
make advances out of income for the benefit of 
such issue, “ as they may deem expedient or 
think fit,” & directed that, immediately after the 
decease of his mother, & upon his said nephew Sc 
nieces respectively attaining twenty-one, his 
trustees should transfer one equal share of the 
trust estate to each, & provided that, in the event 
of his nephew or either of his nieces dying under 
twenty-one, married Sc leaving issue, the issue 
should take their parents’ share : — Held : the 
gift to the nephew Sc nieces was made to them 
nominatim , Sc not as a class . — Re Barnshaw’s 
Trusts (1867), 15 W. R. 378. 

6208. Gift to children of tenant for life equally.] — 
Testator devised lands to his niece S. for life, Sc 
after her death to her husband J. for his life, Sc 


should take an equal share of the no Intestacy as to A.’s share, but it V. L. R. 572. — AUS. 
residuary estate A. died in testator’s was divisible among the other residuary 0 . gift to mother , brothers, sisters, 
lifetime : — Held : this was a gift to a legatees. — Trustees, Executors & & nephew of testator — Death of mother 

class & not to individuals, & there was Agency Co. v. McDonald (1892), 18 before testator.) — In the Will of McLeod, 
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Sect. 17 . — Description of donees : Sub-sect. 8, B. 

C. («),] 

then “to be equally divided among the children 
of the above-named J. & S., either by the pro- 
ceeds from the sale of the properties or otherwise, 
as may be considered most advantageous at the 
time.” There were eight children of the niece 
living at the date of the will & at the death of 
testator, of whom two were respectively named T. 
& S. T. was an attesting witness to the will. 
S. was present when testator executed the will, 
but she did not sign it in his presence so as to make 
her a good attesting witness within Wills Act, 
1837 (c. 26): — Held : (1) the devise was to the 
“ children " as a class, as tenants in common ; 
(2) as the attesting witnesses, assuming S. to have 
been an attesting witness, were by reason of 
Wills Act, 1837 (c. 26), s. 15, incapable of taking 
at the death of testator, they could not be reckoned 
as members of that class, & their shares, therefore, 
went to the rest of the class, the other children, 
& not to the heir-at-law. — Fell v. Biddolph 
(1875). L It. 10 C. P. 701 ; 44 L. J. C. P. 402 ; 32 
L. T. 864 ; 23 W. R. 913. 

Annotations : — As to (2) Consd. Re Coleman Sc Jarrom (1870). 

4 Ch. I). 165. Generally, Bold. Aplin v. Stone, [1904] 1 Cli. 

543. 

6209. Gift to children equally — Only one child 
In class.] — Be Harvey’s Estate, Harvey v. 
Gillow, No. 6193, ante. 

6210. Gift to named person & children of other 
named person equally.] — Armitage v. Ashton, No. 
6233, post. 

6211. .] — Be Fkatherstone’s Trusts, No. 

6989, post. 

6212. .] — Testator appointed “ his wife A 

his niece A.” extrices., & gave them property in 
trust for his wife, who survived him, for life, & 
after her death for “ A. & the child or children of 
his sister B. who should attain the age of twenty - 
one years equally to be divided among them as 
tenants in common.” At the date of the will A. 
was nearly twenty-one ; she died in testator’s 
lifetime. At the death of the tenant for life B.’s 
children had attained twentv-one : — Held : the 
bequest to A. did not lapse, since upon the true 
construction of this particular will testator’s 
intention appeared to be to make one class of 
nephews & nieces, so that if any of them died in 
his lifetime the survivors should take. — Kings- 
bury v. Walter, [1901] A. C. 187 ; 70 L. J. Ch. 
546 ; 84 L. T. 697, H. L. ; affg. S. C. sub nom. Be 
Moss, Kingsbury v. Walter, [1899] 2 Ch. 314, 
C. A. 

Annotations : — Consd. Re Venn, Lindon v. Ingram, [1904] 2 

Ch. 52. Refd. Kekowlch v. Barker (1903), 88 L. T. 130 ; 

Re Harper, plowman v. Harper, [1914] 1 Ch. 70 ; Re 

Scorer, Burttv. Harrison (1924), 94 L. J. Ch. 196. 

6213. .] — Testator by his will bequeathed 

his residuary personal estate to trustees upon 
trusts for the benefit of his daughter for life, & for 


her issue, <fe. in the event of the failure of issue* 
“ in trust for G., his sister M., & the children now 
living of R., who being male shall live to attain the 
age of twenty-one years, or being female shall live 
to attain that age or marry, & if more than one in 
equal shares.” The daughter died unmarried. 
At the date of the death of testator there were four 
children of R. living, who all attained the age of 
twenty-one years : — Held : the gift was a gift to a 
class, & the fund was divisible in equal sixths 
between G., M., & the four children of R. — Keke- 
wich v . Barker (1903), 88 L. T. 130, H. L. ; 
revsg . S. C. mb nom. Capes v . Dalton (1902), 86 
L. T. 129, C. A. 


C. Time of Ascertaining Class 
(a) In General. 

6214. Time when gift divisible — General rule.]— - 

As long as a fund is in hand the general rule is 
that new members of the class may be let in. The 
time when the money is distributable is the time 
for ascertaining the class after which no more 
can be let in. Children born after the fund 
becomes divisible are not entitled to share (Page 
Wood, V.-C.). — Be Smith (1862), 2 John. & H. 
594 ; 70 E. R. 1196. 

Annotations : — Apld. Re Bedeon's Trusts (1885), 28 Ch. D. 

523. Folld. Re Curzon, Martin v. Perry (1912), 56 Sol. Jo. 

362. Refd. Re Boden, Boden t\ Boden, [1907] 1 Ch. 132. 

6215. .] — Testator gave a fund to 

trustees upon trust to pay the income to his son 
during his life, & after his death to pay & divide 
the fund equally among all the children which the 
son might have, as & when they should respectively 
attain twenty-one, & if the son should leave no 
child who should attain twenty-one, the fund was 
to sink into the residue of testator’s estate. There 
was a proviso that if the son should be adjudicated 
bkpt. the fund <te the income thereof should thence- 
forth immediately go & be payable or applicable 
to or for the benefit of the child or children of the 
son “ in the same manner as if he was naturally 
dead,” or in default of such child or children should 
sink into the residue. After the death of testator 
the son was adjudicated a bkpt. At the date of 
the adjudication he had two children ; other 
children were born to him afterwards : — Held : the 
children born after the adjudication were entitled 
to share in the fund subject to the contingency of 
their attaining twenty-one. 

I take it that it is a well known canon of con- 
struction that when there is a gift to a class, as 
soon as the gift is divisible & there are members 
of the class entitled to receive their shares, the 
class cannot be added to (Cotton, L.J.). Re 
Bedson’s Trusts (1885), 28 Ch. D. 523 ; 64 

D. J. Ch. 644 ; 52 L. T. 554 ; 33 W. R. 386, 

C. A. 

Annotation : — Apld. Blackman v. Fysh, [1892] 3 Ch. 209. 

6216. Death of testator.] — Garberond v. Gar- 


[1923] V. L. R. 218 ; 44 A. L. T. 156.— 

AUS. 

d. Gift to children dr “ in the event of 
the death of any ” to survivors — Mean- 
ing of “ in the event of the death .*') — 
Montgomery v. Montgomery, 2 I. 
Eq. R. 161.— IR. 

6 Gift to testator's “ nearest heir dr 
e cecutors whatsoever alive at time of dis- 
tribution. **] — Cockbur.v's Trustees v. 
Dundab (1864), 2 Macph. (Ct. of Sees.) 
1185 ; 36 8c. Jur. 694.— SCOT. 

PART XVI. SECT. 17, SUB-SECT. 3.— 

C. (a). 

62161. Death of testator.) — Re Fenton 
(1915), 11 Tas. L R. 70.— AUS. 

6216 it. — — .] — Deane v. Lombb, 25 
S. R. N. S. W. 502 ; 42 N. S. W. W. N. 


119.— AUS. 

6216 HI. — -.1— Knight v. Knight 
(1912), 14 C. L. R. 86— AUS. 

6216 fv. .] — The general rule that 

where testator devises property to his 
“ heirs " the heirs are to be ascertained 
at the time of his death, is not affected 
by the fact that the person answering 
that description is the taker of a pre- 
ceding particular interest under the 
will. — Thompson v. Smith (1897), 23 
A. R. 29 ; 27 S. C. R. 628.— CAN. 

6216 v. .} — Re Archer (1904), 

24 C. L. T. 230 ; 7 O. L. R. 491 ; 3 
O. W. R. 510.— CAN. 

6216 vi. .] — By Hindu law where 

there is a gift to a class some of whom 
may be Incapacitated from taking 
because not born at the time of testa* 


or's death, & where there is no other 
>bjoction to the gift, it enures for the 
>eneflt of those members of the class 
rbo are capablo of taking. — Biiaga- 
*ati Baumanya v. Kali Charan 
livnu /I Q1 1 \ t r. n p. n. — 


IND. 

6216 vil. .] — Whenever a legacy 

is given to a class of persons, & the gift 
is immediate, those only take who 
answer the description at testator's 
death.— Norman v. Norman (1830), 
Beat. 430.— IR. 


6216 viil. .]— Re Glendining, 

[1918] N. Z. L. R. 556. — N.Z. 

6216 ix. .] — The " rule of con- 
venience," by which, in an immediate 
bequest of a fund to children of a class, 
the period of ascertaining the olass is 
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berond (1689), Freem. Ch. 105 ; 22 E. R. 1087 ; 
sub nom. Garbrand v. Mayot, 2 Vem. 105. 

Annotation : — Retd. Oates d. Hatterley v. Jackson (1742). 

2 Stra. 1172. 

6217. .] — Legacy given to children of A. law- 

fully begotten or to be begotten, does not extend 
to children bom after the death of testator. — 
Sprackling v . Ranier (1701), 1 Dick. 344; 21 
E. R. 302. 

Annotations : — Apid. Storrs v. Benbow (1833), 2 My. & K. 

46. Refd. Gooch v. Gooch (1851), 14 Beav. 565 ; Dias v. 

De Llvera (1879), 5 App. Cas. 123. 

6218. .] — Gift to the children of a deceased 

sister, means those living at testator’s decease. — 
Viner v. Francis (1789), 2 Bro. C. C. 058 ; 2 Cox, 
Eq. Cas. 190 ; 29 E. R. 365. 

Annotations : — Apld. Shuttleworth v. Greaves (1838), 4 

My. & Cr. 35. Folld. Leigh v. Leigh (1854), 17 Beav. 605. 

Consd. Re Smith’s Trusts (1878), 9 Ch. D. 117. Refd. 

Havergal v. Harrison (1843), 13 L. J. Ch. 30 ; Cort v. 

Winder (1844), 1 Coil. 320 ; Lee v. Pain (1844-5), 14 

L. J. Oh. 346 : Pritchard v. Norris (1855), 25 L. T. O. S. 

60; Re Gibson (1861), 2 John. & H. 656; Dimond v. 

Bostock (1875), 10 Ch. App. 358 ; Coleman v. Jarrom 

(1876), 35 L. T. 614 ; Pickon v. Matthews (1878), 10 Ch. D. 

264 : Re Mcrvin, Mervin v. Grossman, f 1 89 1 ] 3 Ch. 197 ; 

Re Powell, Crosland v. Holliday, [1898] 1 Ch. 227 ; Re 

Bentley, Podmore v. Smith (1914), 58 Sol. Jo. 362. 

6219. .] — Residuary disposition to the 

children of testator’s brothers & sisters as aforesaid 
(named previously as legatees), who shall be living 
at his decease, at twenty-five, equally ; but in 
case of the decease of any of the aforesaid brothers 
& sisters having issue, then the child or children 
to have the same share as if the parent had been 
living at his decease ; with maintenance & sur- 
vivorship in case of the death of any unmarried & 
without issue. The first clear designation of 
nephews & nieces, living at his death, as the sole 
objects of his bounty, not altered or controlled by 
the subsequent designation of the brothers & 
sisters ; admitting questions of doubtful construc- 
tion, as to after-born children. — Barker v. Lea 
(1814), 3 Ves. <te B. 113 ; 35 E. R. 422. 

0220. .] — Under the words in a will, “ to 

pay to each of my said (younger) children (three 
daughters) as & for their respective portions, a 
sum equal to one-fourth of what shall remain to 
my said (eldest) son William, payable to my said 
daughters respectively, at her or their respective 
ages of twenty-one, or marriage, etc.” : — Held : 
all the daughters were only entitled to a sum equal 
to a fourth of what remained to the eldest son, or 
each of them to one-seventh, such appearing to be 
testator’s intention, & the time of testator’s death 
was that at which the amount of his property, & 
the proportions of the shares were to be computed 
& estimated. — C olclough v. Gaven (1815), 3 
Dow, 207 ; 3 E. R. 1002, L. C. 

6221. .] — A bequest to all the children of 

A. & their issue, share & share alike, & to be paid 
twelve months after testator’s decease, is an abso- 
lute gift to such children of A. as are living at 
testator’s death. — Butter v. Ommaney (1827), 4 
Russ. 70 ; 0 L. J. O. S. Oh. 54 ; 38 E. R. 731. 

Annotations : — Apld. Re Stanhope's Trusts (1859), 27 Beav. 

201. Refd. Law v. Thorp (1858), 27 L. J. Ch. 649 ; Re 

Couldon, Coulden v. Coulden, [1908] 1 Ch. 320. 

0222. .] — Testatrix having directed two 

gentlemen to divide her property amongst her 
nieces and grand nieces as they were most in need 


of it, & expressing herself that “ the poor girls 
might be in want of it ” ; — Held : this did not 
extend to nieces or grand nieces born after the 
death of testatrix nor even to a grand niece with 
whom a niece of testatrix was then enceinte. — 
Dove v . Ainslie (1831), 9 L. J. O. S. Oh. 201. 

6223. .] — The wife of F. was the only 

child of a person who was entitled to certain shares 
in the N. canal, which, upon that person’s death, 
were transferred into the names of “ F. & wife,” 
the wife having been her father’s administratrix. 
F . was ever afterwards, until his death, treated by 
the canal co. as proprietor of the shares, & received 
the dividends upon them, & was elected to be & 
acted as a member of a committee which, by the 
co.’s Act of Parliament, was required to consist 
of proprietors of two or more shares. F., by his 
will, bequeathed what he called “ all my shares in 
the N. canal navigation,” & all other his personal 
estate, to trustees, in trust for his wife for life ; 
& after her death, if he should leave no issue, 
which happened, in trust to pay & apply the same 
equally between all & every his brothers & sisters, 
their respective exors., administrators, & assigns, 
absolutely <fe for ever. Testator had no canal 
shares at all, unless those so transferred into the 
names of himself & his wife could be considered 
his. Two of his brothers & a sister, who were all 
living when he made his will, died in his lifetime : — 
Held : the representatives of the brothers & sister 
who died in testator’s lifetime were not entitled 
to any share of his personal estate under his will, 
but the whole vested in the brothers & sisters 
who survived him. — Shuttleworth v . Greaves 
(1838), 4 My. & Cr. 35 ; 8 L. J. Ch. 7 ; 2 Jur. 957 ; 
41 E. R. 14, L. C. 

Annotations : — Consd. Havergal v. Harrison (1843), 7 Bear. 

49. Apld. Lee v . Pain (1845), 14 L. J. Ch. 346. Mentd. 

limes i\ Sayer (1851), 3 Mac. & G. 606. 

0224. — — .] — Dagger v. Payne, No. 6320, post. 

6225. .1 — Fitz Roy v. Richmond (Duke) 

(No. I ), No. 0200, ante . 

6226. -."l — Re Stanhope’s Trusts, No. 0201, 

ante. 

6226a. .] — Atcherley v . Du Moulin 

(1855), 2 K. & J. 180; 09 E. R. 746. 

Annotations : — Mentd. Hughes v. Young (1862), 1 New Rep. 

166 ; Dering v. Kynasfcon (1808), L. li. G Eq. 210 ; Hood 

v. Franklin (1873), L. R. 16 Eq. 496 ; Cornraell v. Kell 

(1876), 3 Ch. D. 767 ; Re Jackson’s Will (1879), 41 L. T. 

4 94 ; Re Parsons, Stockley v. Parsons (1890), 45 Ch. D. 51 . 

0227. .] — Bequest of £100 each to the two 

sisters, & his ornaments to be equally divided 
amongst the unmarried ones ; — Held : the class of 
unmarried daughters was to be ascertained at his 
death. — Blagrove v . Cooke (1859), 27 Beav. 138 ; 
54 E. R. 53. 

6228. .] — Testator directed his just debts & 

funeral & testamentary expenses to be paid as 
soon as possible, but not out of money in his house 
or owing to him on bills or notes, or on Govern- 
ment securities ; & devised his freehold, leasehold 
A copyhold estates upon trust, to pay his debts, 
funeral, testamentary <fc legal expenses ; <fc, sub- 
ject thereto, as to one-half he gave the income 
to his wife for her life, & at her death directed it 
should go into & form part of his residuary estate ; 
& as to the other half, he directed it to accumulate 
till 1875, when he directed it should fall into his 


the death of testator where there are 
children coming into being after that 
time are excluded, is not applicable 
to similar bequests of Income . — Re 
Carter. Walker v. Litchfield (191 1 ), 
30 N. Z. L. R. 707.— N.Z. 


6216 x. .] — Hayward's Exe- 


cutors v. Young 
of 8ess.) 757 ; 32 
S. L. T. 54.— SCOT. 


« , 22 li. (Ct. 
. R. 559 ; 3 


6216 xi. .) — Cunningham’s 


Trustees v. Blackwell, [1909] S. C. 
219.— SCOT. 

6216 xii. .] — Bigg ar’s Trustees 

v. Biguak (1858), 21 Dunl. (Ct. of 
Bess.) 4 ; 31 So. Jur. 4. — SCOT. 

6218 xiii .] — Klopper’s Es- 

tate v. Van Tonder’s Estate, (1910] 
C. P. D. 378.— S. AF. 

8216 xiv. .1 — In a mutual will 

two spouses appointed as heirs of the 
first-dying the survivor, the children 


born or to be born of the marriage, & the 
lawful descendants of any predeceased 
child. By a codicil certain property 
waB bequeathed to the children of the 
marriage & to the descendants of pre- 
deceased children : — Held : under the 
codicil “ predeceased children ” referred 
to children who predeceased the first- 
dying spouse. — Exp. Neser & Camp- 
bell, (19101 T. P. D. 761.— S. AF. 

f. Twelve months after death of its - 
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Sect . 1 7. — Description of donees : Sub-sect. 3, C. (a).] 

residuary estate ; & as to the residue of his estates, 
whether real or personal, testator devised the same 
amongst his son, his daughter-in-law & all his 
grandchildren, share & share alike : — Held : grand- 
children living at the death of testator would alone 
take. — Coventry v. Coventry (1805), 2 Drew. & 
Sm. 470 ; 34 Beav. 572 ; 13 L. T. 83 ; 13 W. R. 
085 ; 02 E. R. 099. 

6229. .] — Testator bequeathed the residue 

of his estate in trust for such children as should be 
living at the time of his death, or might be bom 
within due time afterwards ; & in case of failure 
of such trust, to such of his brothers as should be 
living at the time of the failure of the trust being 
ascertained. Testator left no children, & had no 
posthumous child by his wife, who survived him. 
A brother of testator survived him only a few days : 
— Held : the failure of the trust was ascertained at 
the time of the death of testator, as his widow was 
not then enceinte , & the gift of the residue had 
therefore vested. — Sidebottom v. Sidebottom 
(1872), L. R. 2 P. & D. 305 ; 20 W. R. 303 ; sub 
nom. In the Goods of Sidebottom, 41 L. J. P. & M. 
23 ; 25 L. T. 855 ; 30 J. P. 205. 

6230. .] — Testatrix gave personal estate in 

trust for all the nephews & nieces of her late 
husband who were living at the time of his decease, 
except A. & B., as tenants in common. Two 
nephews, who would otherwise have taken under 
the bequest, died before testatrix, one before & 
the other after the will : — Held : the gift was to a 
class, & not to designated persons, & therefore 
there was no lapse, but the fund was divisible 
among those of the class who survived the testatrix. 
— Dimond v. Bostock (1875), 10 Ch. App. 358 ; 
33 L. T. 217 ; 23 W. R. 554, L. JJ. 

Annotations Consd. Fell v. Biddolph (1875), L. It. 10 C. P. 

701. Expld. Re Coleman & Jarrom (1876), 4 Ch. I). 165. 

DiStd. Re Smith’s Trusts (1878), 9 Ch. D. 117. Reid. Re 

Stansfleld, StanBfleld v. Stansfleld (1880), 15 Ch. 1). 84 ; 

Re Bentley, Podmore v. Smith (1914), 58 Sol. Jo. 362. 

6231. .] — Testator devised five freehold 

houses to “all & every the children of my late 
brother J . who shall be living at my decease or who 
shall have died in my lifetime leaving issue living 
at my death in equal shares.” By a codicil, after 
reciting that some of the children of his late 
brother J. had lately died without issue, testator 
revoked his previous devise, & devised one of the 
houses to A., & the remaining four in the same 
terms as the original devise. Four children of ,T. 
were living at testator’s death, & one other child 
died in testator’s lifetime leaving children living 
at testator’s death : — Held : the four children 
who survived testator took the whole property ; 
where there is a gift by testator to a class, the rule 
is that those members of the class who are at his 
death capable of taking, take the whole, the gift 
being construed as showing an intention on the 
part of testator that the class shall take so far as 
the law allows. 

Those who become incapable of taking, whether 
by dying in testator’s lifetime or by attesting the 
will or by some other operation of law do not take 
(Jessel, M.R .). — lie Coleman & Jarrom (1870), 
4 Ch. D. 105 ; 40 L. J. Ch. 33 ; sub nom. Coleman 
v. Jarrom, 35 L. T. 014 ; 25 W. R. 137. 

Annotations :—Refd. Alpin v. Stone, [1904] 1 Ch. 543 ; Re 

Ofner, Samuel v. Ofner (1908), 99 L. T. 813. 


6282 . -.] — Testator bequeathed all his pro- 

perty to trustees to be converted & held “ upon 
trust to divide the same among each of my cousins 
& their sons & daughters who shall be living at my 
decease, such division to be calculated in such a 
manner that each of my first cousins shall receive 
five times as much as each of their sons & 
daughters.” Children of first cousins dead at the 
date of the will sought to participate : — Held : on 
the true construction of the will, sons & daughters 
oi first cousins who were dead at the date of the 
will were not entitled to take. — Re Hillman, Ade 
v . Hillman (1910), 103 L. T. 183. 

6233. Or within nine months afterwards.] — 

Testatrix by her will gave her residuary personal 
estate to trustees in trust as to one-fourth thereof 
for her granddaughter A. A as to the remaining 
three-fourths thereof in trust for the children of 
her daughter B., with certain after limitations. 
Afterwards, by an informal codicil, she desired her 
will to be altered, so that instead of her grand- 
daughter A. receiving one-fourth part of the trust 
estate, such estate should be equally divided 
between A. & the children 14 now born or hereafter 
to be born ” of her daughter B. : — Held : A. took 
one moiety, & the children of B. born in the life- 
time of testatrix, or within nine months after her 
death, took the other moiety. — Armitage v. 
Ashton (1809), 20 L. T. 102. 

6234. Date of will.] — Gift by will of a specific 
sum among the six children of A., A. had six 
children at the time, one more was bom after 
testator’s will, but before the codicils, she shall not 
take a share with the six bom before. — Sherer 
v. Bishop (1792), 4 Bro. C. C. 55 ; 29 E. R. 770. 
Annotation Mentd. Hall v. Sevcmo (1839), 9 Sim. 515. 

6235. -.] — Re Du Bochet, Mansell v. 
Allen, No. 0058, post. 

6236. .] — A. took the title to heritable sub- 
jects which he had purchased in the names of 
certain persons, who, by deed of declaration of 
trust, declared that they held the subjects in trust 
{inter alia), for the payment of the free yearly 
proceeds to A. during his life, & after his death to 
his wife, if she survived him, for their life rent uses 
allenarly, the wife’s life rent to be restrictable to 
such extent & in such manner as might be fixed 
by A. ; & after the determination of the foresaid 
life rents, in trust for A.’s children, in such shares 
& proportions as might be fixed by A., & failing 
such apportionment, share & share alike ; declar- 
ing that the fee of the shares should be payable 
after the determination of the said life rents, & 
after the whole children who should have survived 
A. & his wife, & who should be alive, had attained 
majority, or at such other times after the deter- 
mination of the said life rents as should be fixed by 
A. A. died, survived by his wife, & without fixing 
the shares of the children : — Held : the children’s 
shares of the estate vested at the execution & 
registration of the deed of declaration of trust 
in the children then born, & in the others as 
they came into existence. — Miller v. Finlay's 
Trustees (1875), 2 R. (H. L.) 1. 

6237. .] — Re Hillman, Ade v . Hillman, 

No. 0232, ante. 

5238. Gift to son & “ unmarried 

daughters.”] — Testator gave £5,000 to be invested 


tator. } — Byrnes v. Whitaker (1893), 
14 N. S. W. L. R (Eq.) 148 ; 9 N. S. W. 
W. N. 126.— AUS. 

g. Death of tenant for lift .1 — Re 
Mack, Exp. Davies (1904), 1 Tas. L. R. 
1. — AUS. 


h; ~ — .] — Re Finoland, Finoland 
V. MoKnioht, 21 O. L. T. 566. — CAN. 


k. .} — Testator directed a cer- 

tain Investment, after the death of 
his son “ to be appropriated for the 
benefit of his wife & child or children " : 
— Held : it being a gift that was not 
immediate, a second wife 8c also all the 
children coming into existence before 
the period of distribution were entitled 
to snare in the bequest, as well as the 


children living at testator's death. — 
Starr v. Merkel, 40 N. 9, R. 23. — 
CAN. 


1. •] — A will contained the 

following clause : " To my son G. W. 
I givo & bequeath during his lifetime, 
the north-east quarter of said lot 4 
before mentioned, 8c at bis death to 
go to 8c be vested in his son W. C., or 
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in the names of trustees for the benefit of a tenant 
for life, & at his death the principal to his son So 
unmarried daughters as he might by will direct, 
So, failing such direction, to them equally : — Held : 
that “ unmarried daughters ” meant those who 
were unmarried at the date of the codicil. — 
Hall v. Robertson (1853), 4 De G. M. & G. 781 ; 
2 Eq. Rep. 15 ; 23 L. J. Ch. 241 ; 18 Jur. 635 ; 1 
W. R. 464 ; 43 E. R. 713, L. JJ. 

Annotations : — Distd. Re Harris’s Trusts (1854), 2 Eq. Rep. 
1110. Refd. Re Gratton’s Trusts (1857), 20 L.T. O. S. 399. 

6289 . Gift to class upon contingent event — 
Whether members determinable on happening of 
contingency.] — Testatrix bequeathed her residuary 
estate upon trust for her sister for life, So after 
the sister’s death, to pay, divide & apply the 
trust fund in manner following, that is to say, one- 
tenth to or for the use of R., & another one-tenth to 
or for the use of C., for their respective lives, So in 
case either of them should die in the lifetime of the 
tenant for life or afterwards leaving lawful issue, 
then testatrix directed that the part of him or 
her so dying leaving lawful issue should go to & 
be equally divided among his or her children as 
they should attain twenty -one : — Held : a child 
of O., who survived the tenant for life So attained 
twenty-one, but died in the lifetime of 0. took a 
vested interest. 

I concur entirely in the construction which the 
Master of the Rolls has put upon this will. The 
first argument in support of a different construc- 
tion is that the bequest to the children of C. being 
only given in the contingent event of her leaving 
issue, therefore only the children who were living 
when the contingency happened would take. 
That argument would go to a great extent So affect 
many decisions, affirming as it must the principle 
that where there is a gift to a class upon a con- 
tingent event, the time of the happening of the 
contingency determines the individuals composing 
the class. That is not the rule (Turner, L.J.). — 
Boulton v. Beard (1853), 3 De G. M. So G. 608 ; 
43 E. R. 230, L. JJ. 

Annotations : — Distd. Rc Watson’s Trusts (1870), L. R. 10 
Kq. 36. Apld. Re Orlebar’s Settlmt. Trusts (1875), L. It. 
20 Eq. 711 ; Hicklingt?. Fair, [1899] A. C. 15 ; Re Walker, 
Dunkerly t>. Hewerdino, [1917] 1 Oh. 38. Refd. Selby v. 
Whittaker (1877), 6 Ch. D. 239 ; Re Stxmhens, Tomalin v. 
Tomalin’s Trustee, [1927] 1 Ch. 1. Mentd. Rc Reeve’s 
Trusts (1877), 4 Ch. D. 841 ; Re Silver Valley Alines 
(1882), 47 L. T. 597. 

6240 . .] — There is no rule that where 

there is a gift to a class upon a contingent event 
the time of the happening of the contingency 
determines the individuals composing the class. 
There is no such general rule, but at the same time 
the circumstance that the gift is only to take effect 
upon the happening of a particular contingency is 
a circumstance to be taken into consideration in 
combination with other indications of testator’s 
intention to be found in other parts of his will 
(Baggalloy, L.J.). — Selby v. Whittaker (1877), 
6 Ch. D. 239 ; 47 L. J. Ch. 121 ; 37 L. T. 514 ; 26 
W. R. 117, C. A. 

Annotations : — Refd. Hickling v. Fair, [1899] A. C. 15 ; Rc 
Walker, Dunkerly v. Howerdine, [1917] 1 Ch. 38 ; 

Re Stephens, Tomalin v. Tomalin’e Trustee, [1927] 1 
Ch. 1. 

6241 . .] — IIickling v . Fair, No. 

post. 


6242. Gift to children then living or issue of 
children then dead.] — Testator devised So be- 
queathed his real k personal estate, subject to 
certain trusts for the benefit of his wife, to his son 
absolutely ; but if his son should die under 
twenty -one without issue, testator gave the same 
to his wife during her widowhood, with remainder, 
subject to certain legacies, as she should by will 
appoint ; So in default of appointment, or in caso 
she should marry again after testator’s decease, 
he directed that, from So after the second marriage 
or decease of his wife, which should first happen, 
a moiety of the trust estate, or so much thereof 
as the appointment should not extend to, should 
be held in trust for all So every the daughter So 
daughters who should be then living of his sister 
M., k the issue then living of such of them as should 
be then dead, equally amongst them per stirpes. 

Testator’s son died under twenty-one, without, 
issue, in testator’s lifetime ; So testator’s wife also 
died in his lifetime : — Held : the time of testator’s 
death was the period at which the persons entitled 
to take under the residuary bequest were to be 
ascertained ; notwithstanding a daughter of M. 
was dead at the date of the will, the children of 
such daughter, having survived testator, were 
entitled, per stirpes , to a share of the moiety of the 
residuary estate ; the children of a daughter of M., 
such daughter being living at the death of testator’s 
wife, but having died in the lifetime of testator, 
were also entitled, per stirpes , to an equal share of 
the moiety of such residuary estate ; & the share 
of the child of a daughter would not lapse by the 
death of such child in the lifetime of testator, but 
the entire share of the class would be divisible 
amongst the children belonging to such class who 
survived testator. — Gaskell v . Holmes (1844), 
3 Hare, 438 ; 3 L. T. O. S. 5 ; 8 Jur. 396 ; 67 E. R. 
453. 

Annotations; — Consd. Re Thompson's Trusts (1854), 2 Eq. 

Itcp. 236 ; Re Milne, Grant v. Ileysham (1887), 56 L. J. Ch. 

543. 

6243. .] — Under a gift in a will to the 

children who should be living at a certain period 
of persons named. So the issue then living of such 
of the “ children ” as should be then dead, yet so 
that such issue should participate only as repre- 
senting their parent : — Held : the issue of a child 
dead to testator’s knowledge before the date of the 
will were entitled to share. — Hall v. Woolley 
(1869), 39 L. J. Ch. 100 ; 18 W. R. 129. 

After life interest .] — See Sub-sect. 3, C. 

(r) vi., post. 

6244. Gift to personal representatives of named 
person.] — Testator appointed a sum to the personal 
representatives of J., a dead person, as if the same 
had, at the decease of J., been part of his un- 
bequeathed personal estate. J. had died, leaving 
a widow So nine children, So the widow So two of the 
children were dead before the date of the will. 
At the death of testator, the seven remaining 
children still survived: — Held: (1) by “the 
personal representatives of J.’’ were intended the 
persons entitled at his death to his personal estate 
under the Statutes of Distribution ; So { 2) the 
seven surviving children of J. were entitled to no 
more than seven-ninths of the fund which re- 
mained after deducting the widow’s share ; the 


in case oilier sons should be born to 
my son G. W. t then to be equally 
divided between all the boys ” : — Held . 
G. W. took a life estate only, & there 
was a vested remainder In fee in bis 
sons, as a class, which would let in all 
born before bis death . — Rs Chandler, 
18 O. R. 105. — CAN. 

m. .) — Dryden v. Woods, 29 

Gr. 430.— CAN. 


n. .] — Reid v. Swan, 11911] 

1 I. R. 405, 410 ; 45 I. L. T. 224.— 
IR. 

o. Death of testator's daughter.) — 
Re Ferguson, Bennett v. Coats* 
worth, 25 O. R. 591. — CAN. 

£ . Upon the happening of parti - 
tr event.) — Re Young, Payzant v. 
Armstrong, [1927] 2 D. L. R. 1048 ; 


59 N. S. R. 327.— CAN. 

q. .] — Re Crother’s Trusts, 

[1915] 1 I. R. 53.— IR. 

r. Periodical distributions of gifts 
— Whether child bom after payment of 
portions entitled to share of portions 
paid.) — Ross, etc. v. Dunlop (1878), 
5 R. (Ct. of Sess.) 833 ; 15 Sc, L. R. 
580.— SCOT. 
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Sect. 17. — Description of donees : Sub-sect. 3, C. (a), 
( b) & (c).] 

shares of the widow of J., & of the two children who 
died before testator, lapsed to the persons entitled 
in default of appointment. — Pritchard v. Norris 
(1855), 25 L. T. O. S. 00, L. JJ. 

(b ) Postponement of Period . 

6245. Fund divisible within specified period after 
testator’s death — Whether issue born after death 
of testator excluded.] — Trelawney v . Moles- 
worth (1701), Colies, 103 ; IE, R. 231, H. L. 

0240. .] — A bequest of residuary estate 

to be invested in Consols, & to be held by the exors. 
in trust for all & every the grandchildren of 
testator, to be divided equally amongst them at 
the expiration of twenty years after his decease : — 
Held : to confer immediate vested & transmissible 
interests to the grandchildren living at the death 
of testator, subject to be opened & let in grand- 
children who might be born before the expiration 
of the twenty years. — Oppenheim v. Henry (1853), 
10 Hare, 441 ; 08 E. R. 990 ; sub norm . Openiteim 
v . Henry, 20 L. T. O. 8. 291 ; 1 W. R. 120. 

Annotation : — Reid. Re Herrin, Mervin v. Grossman, [1891] 

3 Ch. 197. 

6247. Whether deceased member of class 

entitled.] — Testator directed a sum of £5,000 to be 
raised for each of his children, & the rest of his 
estate to accumulate till 1848, when he directed 
£3,000 to be raised & paid to each of his children 
then living, or to their issue if dead, etc. He 
declared that if any child should die, etc., before 
his share became payable, his share should be 
equally divided among the survivors : — Held : on 
the construction of the whole will, no sum of 
£3,000 was to be raised in respect of the share of 
a deceased child. — Little v . Daniel (1848), 12 
Jur. 107. 

Gift on attaining specified age .] — See Sub-sect. 3, 

C. (d), post. 

Gift after life interest .] — See Sub-sect. 3, C. (e), 
post . 

Next of Kin .] — See Sub-sect. 11, J., post. 

(c) Rule Against Perpetuities . 

See Perpetuities, Vol. XXXVII., pp. 98-102, 
Nos. 342-373. 

6248. Gifts not void for remoteness — Limited to 
lives in being — At death of tenant for life.] — 

Testator bequeathed his residuary estate to 
trustees, in trust for his wife for life, & after her 
decease, “ to preserve the then remaining part of 
my estate for the grandchildren of my brother C., 
to be by them received in equal proportions when 
they shall severally attain the age of twenty-five 
years ; & when the youngest shall have attained 
the age of twenty-five years, & he or she shall have 
received their final dividend or share of my estate, 
the trust shall cease.” Testator left his widow & 
brother surviving. Eight grandchildren of the 
brother were in existence at the widow’s death, 
& several were born afterwards : — Held : the 
bequest was not void for remoteness ; but those 
only of the grandchildren who were in existence 
at the widow’s decease were entitled to share in 
the testator’s residuary estate. — Kevern v. 
Williams (1832), 5 Sim. 171 ; 58 E. R. 301. 

Annotations : — Consd. Berkeley v. Swinburne (1848), 12 Jur. 
671. Refd. Re Coppard’s Estate, Howlott v. Hodson 
(1887), 35 Ch. D. 350 ; Re Emmet’s Estate, Emmet v. 
Emmet (1880), 13 Ch. D. 484 ; Re Mervin, Mervin v. 
Grossman, [1891] 3 Ch. 197. 


6249. .] — Testator, alter giving 

his real estate to the eldest son of A. for life, with 
remainder to the other children of A. in tail, 
with remainder over, gave his personalty in trust 
to pay the dividends to the children & grand- 
children of A. who should not, “ from time to 
time ” be entitled to the rents of the freeholds. By 
a codicil, he declared that the children of B., 0. & 

D. living at the death of the tenant for life, should 
“ take their shares ” of the personal property, 
with the representatives of A. : — Held; the gift was 
to the children & grandchildren living at the death 
of the tenant for life, & was not too remote. — 
Harvey v. Harvey (1842), 5 Beav. 134 ; 49 E. R. 
628. 

6250. — — At death of testator.] — 

Testator gave the residue of his personal estate 
unto & among all <te every the children, sons & 
daughters, of his daughter E., in equal shares & 
proportions, as & when they should attain their 
respective ages of twenty -two years : — Held : 
the children of testator’s daughter living at 
testator’s death were the only objects of the 
bequest ; <fc, consequently, it was not void for 
remoteness. — Elliott v. Elliott (1841), 12 Sim. 
270 ; 10 L. ,T. Oh. 303 ; 59 E. R. 1137. 


Annotations : — Consd. Mainwaring r. Beevor (1849), 8 Haro, 
44. Folld. Re Coppard’n Estate, Howlett v. Hodson 
(1887), 35 Ch. D. 350. Distd. Re Mervin, Mervin v. Cross- 
man, [1891] 3 Ch. 197 ; Willcrton v. Stocks, [1892] W. N. 
29. Expld. Re Stevens, Clark v. Stevens (1896), 40 Sol. Jo. 
296. Distd. Re Barker, Capon v. Flick (1905), 92 L. T. 
831. Refd. Re Wcnmotli’a Estate, Wemnoth v. Wenmoth 
(1887), 37 Ch. D. 2G6. 

6251. — — .] — Testator directed his 

trustees to pay the interest, dividends, & annual 
profits of a share of his personal estate unto the 
children of his sister, & to divide the same equally 
among them during their lives, & after their deaths 
to divide the share equally between their children. 
Testator’s sister survived him: — Held: the gift 
of income to the children of the sister was confined 
to children born at the date of testator’s death, & 
the gift over to the children’s children was therefore 
valid, & not void for remoteness. — Re Powell, 
Crosland v. Holliday, [18981 1 Ch. 227 ; 07 
L. J. Ch. 148 ; 77 L. T. 049 ; 40 W. R. 231 ; 42 
Sol. Jo. 150. 


Annotation 
Ch. 99. 


Refd. Rc Taylor, Taylor v. Tweodie, [1923] 1 


6252. Interest vesting within permissible 

period — Donees ascertainable immediately.] — 

Testator, by his will, gave his residuary estate to 
trustees, upon trust to permit his two sisters to 
receive the income thereof for their lives, A, after 
the death of the survivor, to pay the capital among 
their children. If they should die without issue, 
then in trust for testator’s brother T. ; but if he 
should be dead, in trust for his children. & if 
T. & his children should be then dead, in trust for 
testator’s next of kin. By a codicil testator gave 
as follows : “In addition to my will, 1 do leave my 
effects, failing my brothers sisters & their heirs, 
to my cousins ” — naming them. Testator had, in 
addition to his sisters & brother, one other brother : 
they all died without- leaving any children : — Held : 
the gift in the codicil was to take effect, or to fail, 
at the time of division : the bequest to the cousins 
was not too remote, but took effect. — Re Pattison 
(1852), 5 De G. & Sm. 591 ; 22 L. J. Ch. 280 ; 04 

E. R. 1257. 

6252. .j — Testator bequeathed 

the annual interest only of the residue of his pro- 
perty, of whatever kind, in as many equal parts 


PART XVL SECT. 17, SUB-SECT. 3.— 
t. Right to postpone for five years.] 


— Fogarty v . Fooarty (1893), 22 
8. C. It. 103.— CAN. 

a. Till death of testator's sister — 
When " heirs of the body *’ could be ascer- 


tained. ] — Gollan’s Trustees v. Booth 
(1901), 3 F. (Ct. of Bobs.) 1035 ; 38 
Be. L. R. 702 ; 9 S. L. T. 121. — 
SOOT. 
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as there might be children of W., share & share 
alike, as each of the said children came of age. 
& in case any one of the said children should die 
without any children, then Si in that case his or 
her share of the said annual interest should devolve 
to the surviving children, share & share alike. 
& so on successively until the whole amount of 
the said interest of the said residue should come 
into the hands of the grandchildren & great 
grandchildren of W. : — Held : the children of W., 
took vested life interests subject to the gift over 
to the survivors in case of the death of any of them 
without children ; Sc the gift to the grandchildren 
Sc great-grandchildren was not void for remoteness, 
but was a valid & effectual gift of the corpus. — 
Wetherell v. Wetherell (1863), 1 De G. J. & 
8m. 134 ; 32 L. J. Ch. 476 ; 8 L. T. 39 ; 9 Jur. N. 8. 
368 ; 11 W. R. 274 ; 46 E. R. 62, L. C. 

AnnotatUm : — Refd. Dowling v. Dowling (1865), 13 L. T. 

553. 

6254. .] — Testatrix directed her 

trustees to divide her residuary estate into two 
equal parts or shares Sc to pay one such equal 
part or share to the children of her niece R. who 
should live Sc attain the age of twenty-five years 
or the lawful issue of such children who should have 
married & predeceased R. Sc left issue, such issue 
only to take the share that would otherwise have 
been payable to their parents ; Sc as to the other 
equal part or share to pay the same to the children 
of her nephew C., or their issue, under precisely 
similar terms Sc conditions as those under which the 
children of R. became entitled to take their share. 
During such suspense of absolute vesting, the 
trustees were to invest the said moneys & the 
income thereof for the benefit of such children 
on their respectively attaining the age of twenty- 
five years ; Sc the will also contained an advance- 
ment clause. One of R.’s children had attained 
twenty-five at the testatrix’s death, but none of 
C.’s children had attained that age : — Held : there 
was a good & valid disposition of the moiety of 
the residue given to R/s children, not infringing 
the rule against perpetuities ; but the disposition 
of the other moiety infringed that rule & was 
invalid . — lie Barker, Capon v. Flick (1905), 92 
L. T. 831. 

6255. Gifts void for remoteness — Donees ascer- 
tainable after permissible period.] — Bequest of 
money to testator’s wife, Sc the issue of her body. 
Sc failing such issue, to such of his heirs whom she 
should appoint by written will : — Held : the subse- 
quent words did not control the previous limitation, 
Sc therefore a bequest over of the money was void, 
as being too remote. — IJowston v. Ives (1704), 
2 Eden, 216 ; 28 E. R. 881, L. C. 

6256. .] — Testatrix, by her will, limits 

personal property to her children for life, remainder 
to her grandchildren, in such words as would 
include all grandchildren, whether in esse at her 
death, or born afterwards : by a codicil, she directs 
the shares of the grandchildren to be settled on 
them for life, Sc afterwards to revert to their issue ; 
but, in default of issue, they were to dispose of 
their respective shares as they thought proper : — 
Held : the limitations to the great-grandchildren 
were too remote, Sc the grandchildren retained the 
absolute interests given them by the will. — 


Arnold v . Congreve (1830), 1 Russ. & M. 209 ; 
Taml. 347 ; 8 L. J. O. 8. Ch. 88 ; 39 E. R. 80. 

Annotation : — N.F. Knapping v. Tomlinson (1865), 34 L. J. 

Ch. 3. 

6257. .] — Testator gave £30,000 unto 

Sc amongst the children of his daughter who should 
be living at the time the eldest- should live to attain 
the age of twenty-four years, Sc the issue of such 
of them as might be then dead, to be equally 
divided among them, per stirpes Sc not per capita , 
Sc to be paid to them respectively when Sc as they 
should attain twenty-four, but without interest 
in the meantime. At testator’s death his daughter 
had three children, who were of the ages of thirteen 
twelve & nine : — Held : testator intended that 
such only of his daughter’s children should take, 
as should be living when the eldest for the time 
being should attain twenty-four, Sc , consequently, 
the bequest was too remote. — Dodd v. Wake 
(1837), 8 Sim. 615 ; 59 E. R. 244. 

Annotations: — Consd. Cattlln v. Brown (1853), 11 Haro, 

372. Refd. Courtier v. Oram (1855), 21 Bcav. 91. 

0258. .] — Testator made the follow- 

ing bequest ; “ should all my children die without 
heirs, my property in that case to be divided 
equally between the children of my brothers Sc 
sisters alive at the death of my last child ” : — 
Held : the word “ heirs ” must be read as “ issue,” 
& that an indefinite failure of issue was contem- 
plated, Sc that consequently the bequest was void 
for remoteness. — Garratt v. Cockerell (1842), 
1 Y. Sc C. Ch. Cas. 494 ; 0 Jur. 909 ; 62 E. R. 986. 

Annotations : — Consd. Greenwood v. Verdon (1853), 1 K. & J. 

74. Refd. Snowball v. Procter (1843), 2 Y. & C. Ch. Cas. 

478. 

6259. .] — Testator gave Sc devised to 

trustees all his freehold, leasehold Sc personal 
property, upon trust to sell. Sc the money arising 
from such sale was to be invested for the benefit 
of his three daughters ; the interest thereof to be 
paid to each of them for their lives. Sc on the 
decease of each of them one-half of the fund or 
share to be paid to the children of each daughter 
so dying, at the age of twenty-one, & the other 
half to such grandchildren for life only, Sc after- 
wards to their children at twenty-one : — Held : the 
gift to the children of grandchildren was void for 
remoteness ; the daughters did not take an abso- 
lute interest, Sc the undisposed of portion of the 
real property weDt to testator’s heir. — Whitehead 
i\ Bennett (1853), 1 Eq. Rep. 560 ; 22 L. J. Ch. 
102; 21 L. T. O. S. 178; 18 Jur. 140; 1 W. R. 406. 

6260. .] — A legacy to unborn children 

of a person named in a will to vest at twenty-five 
being void for remoteness, a direction in the same 
will to apply the income in the mean time for their 
maintenance is also void, Sc cannot be supported 
even for a period of twenty-one year's. — Pickford 
v. Brown, Brown v. Brown (1850), 2 K. & J. 
426 ; 25 L. J. Ch. 702 ; 27 L. T. O. S. 259 ; 2 
Jur. N. S. 781 ; 4 W. R. 473 ; 09 E. R. 849. 
Annotations : — Mentd. Chappell v. Haynes (1858), 4 K. & J. 

163 ; Handheld v. Handheld (1863), 2 New Hep. 309 ; Re 

Middleton, Thompson v. Harris (1882), 19 Ch. D. 552. 

6261. .] — Bequest to a living person 

for life, Sc afterwards to his children, followed by 
a declaration that these interests should be con- 
sidered a vested interest at the age of twenty- 
five, Sc a gift over t-o the issue of any dying under 


PART XVI. SECT. 17, SUB-SECT. 3.- 

C. (o). 

6265 i. Gifts void for remotencse- 
Donees ascertainable after permiseib ] 
period.] — Re Levy. Cohen v. Cohe 
(1907), 7 8. R. N. 8. W. 885 ; 2 
N. 8 . W, W. N. 211.— AUS. 

6265 11. 

Bowman 


.] — Re Bcllei 


v. Bowman (1615), 


W. A. L. R. 73— AUS. 

6255 lii. Testatrix be- 

queathed the residue of her property 
to the children of my brothers who 
reaoh the ago of 25, in tne case of boys, 
& 21 In the case of girls ” : — Held : this 
was a gift to a class. In which the word 
“ children ” included all the children 
born or to be born of testatrix’s 
brothers, & was wholly void as offending 


against the rule againstnerpetuities. — 
Re Breheney, [1925] V. L. R. 242. — 
AUS. 

6265 iv. — .} — Hewson v . 

Black (1917), 51 N. 8. R. 81 ; 36 
D. L. R. 185. CAN. 

6255 v. .] — Re Antbobus, 

Henderson c. Shaw & Morton, [191 8 J 
N. Z. L. H. 364.— N.Z. 
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twenty-five : — Held : too remote. — R owland v . 
Tawney (1858), 26 Beav. 67 ; 53 E. R. 822. 

6262. .] — Gift of residue of real & 

personal estate to A. for life, Sc after her decease, 
in trust for all her sons Sc daughters who should 
attain twenty-two equally, with a power to apply 
the 44 annual income or fund,” for their mainte- 
nance or 44 benefit” during their 44 minority ” : — 
Held : void for remoteness. — Thomas v. Wilber- 
force (1862), 31 Beav. 299 ; 54 E. R. 1153. 

0263. .] — W., by will, gave her 

residuary estate in trust for all the children of 
her son H. W. who should attain twenty-five, or, 
being daughters, marry under that age, with a 
gift over in case any child died under twenty -five 
leaving children who should attain twenty-five, 
or, if daughters, marry under it, to such last- 
mentioned children in equal shares of the share 
which their parent would have taken if he or she 
had attained twenty-five. One son of H. W. 
attained twenty-five before testator’s death : — 
Held : the gift was void for perpetuity. 

Semble : if there had been no gift over to grand- 
children, then, as the period of distribution had 
arrived upon the eldest child attaining twenty- 
five, & no afterborn children could take, the 
gift would have been good. — Re Whitten, King 
v. Whitten (1890), 62 L. T. 391. 

Annotation : — Refd. Re Barker, Capon v. Flick (1905), 92 
L. T. 831. 

6264. .] — Re Barker, Capon v. 

Flick, No. 6254, a?ite. 

6265. .]— By his will testator gave 

certain hereditaments upon trust to pay the rents 
Sc profits to his niece E. J. during her life, & 
after her decease for all the children of his niece 
who should attain the age of twenty-one years & 
44 in case either of them shall die after attaining 
the age of twenty-one years the shares of those 
so dying shall be equally divided between their 
children or issue who shall attain the age of twenty- 
one Sc in case there shall be no child or other issue 
of the said E. who shall attain the age of twenty- 
one years, then I direct that the same heredita- 
ments shall be sold Sc equally divided between all 
the brothers & sisters of the said E. who shall 
be then living share Sc share alike as tenants in 
common Sc the issue of such as shall have died 
leaving issue upon attaining the age of twenty- 
one years, so that children shall in all cases take 
their deceased parent’s share equally divided 
between them ” : — Held : the limitations by way 
of remainder, except to children of E. who should 
attain twenty-one years, were void for remote- 
ness. — Re Johnson, Pitt v . Johnson (1914), 111 
L. T. 130 ; 30 T. L. R. 505, C. A. 

(dJ) Gift on Attaining Specified Age. 
i. In General. 

6266. General rule — Distribution when eldest of 
class attains age.] — Bequest of a residue to all the 


children of A., the daughters’ shares to be paid at 
twenty-one, or marriage, the sons’ at twenty-one, 
or to be sooner advanced for their benefit, with 
survivorship Sc interest for maintenance. The 
fund shall be devisible when the eldest attains 
twenty-one, Sc the division shall be among those 
then in esse. 

[There was] no greater inconvenience, in the 
case of a devise, than in that of a marriage settle- 
ment, where nobody doubts that the same 
expression means all the children (Lord Thur- 
low, C.). — Andrews v. Partington (1791), 3 

Bro. C* 0. 401 ; 29 E. R. 610, L. C. 

Annotations : — Apld. Gimblett v. Purton (1871), L. R. 12 Eq. 
427 ; Hilliard v. Fulford (1873), 28 L. T. 892 ; Picken v. 
Matthews (1878), 10 Ch. D. 264; Re Emmet's Estate, 
Emmet v. Emmet (1880), 13 Ch. D. 484. Gonsd. Re 
Mervin, Mervin v.' Crossman, [1891] 3 Ch. 197. Apld. Re 
Knapp’s Settlmt., Knapp t>. Vassall, [1895] 1 Ch. 91; 
CoilBd. Re Stephens. Kilby, v. Betts, [1904] 1 Ch. 322 ; 
Re Faux, Taylor v. Faux (1915), 84 L. J. Ch. 873. Apld. 
Re Deloitte, Griffiths v. Allbeury, [1919] 1 Ch. 209. 
Refd. Prescott v. Long; (1795), 2 Ves. 690 ; Defflis v. 
Goldschmidt (1816), l Mor. 417 ; Leake v. Robinson 
(1817), 2 Mor. 363 ; Mann v. Thompson (1854), Kay, 638 ; 
Iredell o. Iredell (1858), 25 Beav. 485 ; Re Du Bochet, 
Mansell v. Allen (1001), 84 L. T. 710 ; Re Chartres, Farman 
v. Barrett, [1927] 1 Ch. 466. 

6267. .] — Trust by will for all the 

children of A. when <te as they shall severally 
attain sixteen ; with a direction for maintenance ; 
those born after the eldest attained sixteen were 
excluded ; maintenance was directed without 
regard to the father’s ability. — Hoste v. Pratt 
(1798), 3 Ves. 730 ; 30 E. R. 1243, L. O. 

Annotation : — Refd. Picken v. Matthews (1878), 10 Ch. D. 

264. 

6268. .] — Bequest to the children of 

A. born or to be born, as many as there might be, 
at twenty-one or marriage, with survivorship, 
Sc a limitation over upon the death of all, etc., 
vested in those living, when one is entitled, to the 
exclusion of those born afterwards. — Whitbread 
v . St. John (Lord) (1804), 10 Ves. 152 ; 32 E. R. 
802, L. C. 

Annotations : — Apld. Turner v. Elkins (1866), 14 W. R. 512. 
Refd. Hutcheson v. Jones (1817), 2 Madd. 124 ; Brandon 
v. Aston (1813), 2 Y. & C. Ch. Cas. 24 ; Stone v. Harrison 
(1846), 2 Coll. 715 ; Glllman v. Daunt (1856), 3 K. & J. 
48 ; Conduitt v. Soane, Conduitt v. Preston, Conduitt v. 
Foxhall (1858), 31 L. T. O. S. 325; Dias v. De Llvera 
(1879), 5 App. Cas. 123 ; Re Wenmoth ’a Estate, Wenmoth 
v. Wenmoth (1887), 37 Ch. D. 266 ; Re Mervin, Mervin v. 
Crossman, [1891] 3 Ch. 197 ; Re Holford, Holford v. 
Holford, [1891 J 3 Ch. 30. 

6269. .] — Residue bequeathed to A. 

Sc 44 all the other children hereafter to be born ” 
of B. at their respective ages of twenty-one. Those 
born, after one attains that age, are excluded. — 
Gilbert v. Boorman (1805), 11 Ves. 238 ; 32 
E. R. 1079. 

Annotations : — Refd. Stone v. Harrison (1846), 2 Coll. 715 ; 
Re Mervin, Mervin v. Crossman, [1891] 3 Ch. 197. 

0270. .J — After an annuity for life 

to father of part of dividends, Sc remainder as to 
the whole dividends, subject to father’s annuity, 
gift to children when they attained twenty-one, is 
a gift to all living when the eldest attains twenty- 
one. — Curtis v. Curtis (1821), 6 Madd. 14; 56 
E. R. 993. 


PART XVI. SECT. 17, SUB-SECT. 3.— 
C. (d) i. 

6266 1. General rule — Distribution 
when eldest of close attains ape .) — Pin- 
nock v. Webb (1887), 3 Q. L. J. 48.— 
AUS. 

6266 ii. .] — Re Thompson’s 

Will, Brahe v. Mason, [1910] V. L. R. 
251.— AUS. 

6266 iii. .] — Re Stevens, 

Trustees, Executors & Agency Co., 
Ltd. v. Teague, [1912] V. L. R. 194, 
201, 202.— AUS. 

6266 hr. .] — Brownfield 

v. Earle (1914), 17 C. L. R. 015.— AUS. 


6266 v. .] — Re Mitchell, 

MitChell v. Mitchell, [1919] V. L. R. 
315.— AUS. 

6266 vi. .] — Re Jost, 

Queensland Trustees, Ltd., & Hall 
v. Jost, [1924] St. R. Qd. 249.— AUS. 

6266 vii. .] — Re Soules, 

30 O. R. 140.— CAN. 

6266 viil. .] — McClkllan 

v. Meggatt, 7 U. C. R. 554. — CAN. 

6266 ix. .] — Butler v. 

Butler’s Trustees (1896), 29 N. S. R. 
145.— CAN. 

6266 x. When a gift is 


made to children attaining tbo ago of 
twenty -one years, the period of dis- 
tribution is the date upon which the 
eldest child attains that age. — Re 
Charlton Estate (Man.), U919] 1 
W. W. R. 134 —CAN. 

6266 xi. .] — Re Pilking- 

ton, Pilkinoton v. Pilkinqton (1892), 
29 L. R. Ir. 370.— IR. 

6266 xii. .] — Re Nichol- 

son, Stace v. Nicholson (1904), 24 
N. Z. L. R. 63.— N.Z. 

6266 sill. .] — Hope John- 

stone v. Sinclair’s Trustees (1904), 
7 F. (Ct. of Sess.) 25.— SCOT. 
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6271. — .] — Testator bequeathed the 

residue of his property, to trustees, upon trust as 
to one-third part of the interest, to apply same for 
the maintenance of the children of his son G., till 
they shall severally arrive at the age of twenty- 
one years ; one other third part of the interest for 
maintenance of the children of his son T., till 
twenty-one ; A the other third part upon the like 
trust, in favour of his son J.’s children till twenty - 
one. As the children should severally arrive at the 
age of twenty-one, he directed his trustees to 
transfer the whole produce of such residue to all A 
every the children of his sons, G., T., A J., equally 
share A share alike. Then followed a proviso, 
that if any of the children of his sons, G., T., A J. 
should die under twenty-one, their shares of the 
principal should go to the survivors of such children 
of his sons respectively : — Held : the trusts declared 
of the principal of the residue, were to be considered 
as referable to each third, as a distinct fund ; 
A the time of division of each third was 
to be ascertained separately, by the eldest 
child of each family attaining twenty-one. — 
SCHLENCKER V. SOULENOKER (1833), 3 L. J. Oh. 43. 

6272. — .] — Testator bequeathed a fund 

in trust for A. for life, A, after her death, in trust for 
all A every the children of B. A C. who should 
attain twenty-one : — Held : all the children of B. 
A C. who were born before the eldest child att ained 
twenty-one though after A.’s death, would be 
entitled to a share on attaining twenty-one. — 
Clarke r. Clarke (1830), 8 Sim. 59 ; 5 L. J. Ch. 
283 ; 59 E. R. 24. 

Annotation Refd. lie Murvin, Alenin r. Cro^sman, [1801] 

3 Ch. 1U7. 

6273. - — — - - — Testator devised an estate 
to A., subject to the payment of 5*. a week to B. ; 
A in case B. should leave any children, he charged 
the estate with the payment of 5s. weekly to such 
children, until t hey should attain twenty-one : A 
lie further charged the estate with the payment of 
£100 “ to the child oi* children of B. when A so 
soon as lie, she, or they should respectively attain 
the age of twenty-one,” equally to he divided ; 
with a gift over to the issue of any of them dying 
under twenty-one ; B. had one child who attained 
twenty-one, A B. being still living : — Held : the 
£100 became raisable for his child immediately 
on her attaining twenty-one. — Pea use v. Catton 
(1839), 1 Beav. 352 ; 8 L. J. Ch. 239 , 48 E. R. 97(3. 

6274. - — Bagger v. Payne, No. 

0320. post. 

6275. - — .] — Where there is a gift to 

children at twenty-one, a child born after the 
eldest attains twenty-one will be excluded. — 
Turner v. Elkins (180(3), 14 W. R. 512. 

6276. — - . j — Bequest of a sum of stock 

to be divided, after the death of an annuitant, 
between all the children of A. B. as they should 
attain his or her age of twent y-one years : — Held : 
the fund was to go to such of the children of A. B. 
as were living when the lirst attained twenty -one, 
A who had attained, or who should attain, twent y - 
one. — Locke v. Lamb (1807), L. R. 1 Eq. 372 ; io 
L. T. 010 ; 15 W. R. 1010. 

Annotations : — Apld. Kidman r. Kidman (1871 ), 40 L. J. Ch. 

359. Refd. Merry v. Hill (1860), L. It. 8 E»j. (ill). 

6277. .] — Bequest of a fund in trust 

to apply the dividends in the maintenance A 
education of the children of A. until they should 
respectively attain twenty-one, A upon their 
severally attaining that age in trust as to the 
capital of the fund for all such children in equal 
shares : — Held ; the class was determined when the 
eldest child attained twenty-one. — P ridham v. 
Massey (1871), 20 W. R. 190. 

J. — VOL. XLIV. 


6278. — — .] — Testatrix gave the residue 

of her personal estate to trustees, to divide same 
equally among such of her grandchildren as should 
attain the age of twenty-one, with power to apply 
the interest of the presumptive shares of such 
grandchildren towards their maintenance A educa- 
tion : — Held : those grandchildren only were 
entitled to a share of the property who were 
alive when the eldest attained twenty-one, A 
after-born children were excluded. 

The object of the law is to make property vest 
as early as possible, so that tho persons to whom 
it is given may know what they have to expect, 

A make the fund available at tho earliest period 
(Mali ns, V.-O.). — Gimblett v. Purton (1871), 
L. R. 12 Eq. 427 ; 40 L. J. Ch. 55(3 ; 24 L. T. 793. 

Amu>Uitions Apld. Rc Gardiner’* Estate, Garratt r. 

Weeks (1875), L. R. 20 Eq. 647 ; Pickon v. Matthews 

(1878), 10 Ch. D. 261. Consd. lie Deloitte, Griffiths r. 

Alibeury, [1010] l Cli. 200. Refd. lie Courtenay, Pearce 

r. Fox well (11)05), 71 L. J. Ch. 051. 

6279. — .] — By a will the residue of 

testator’s real A personal estate was given to 
trustees upon trust to convert A get in as soon as 
conveniently might be after testator’s decease. 
A to invest the proceeds A assign same unto all 
A every testator’s grandcliild or grandchildren, 
except T. E. B. IT., or such grandchild as should 
then be in possession of certain real estates before 
specifically devised, as should “ then be living,” 
t,o be divided between them when A as such grand- 
child or grandchildren should respectively attain 
twenty-one : — Held : the period of ascertaining 
the legatees was the time when the eldest of the 
grandchildren, who were to share in the residue, 
attained twenty-one. — B illiard v. Fulford 
( 1873), 42 L. J. Ch. 024 ; 28 L. T. 892. 

6280. — Testator bequeathed a fund 

to trustees upon trust, after the determination 
of a life interest to pay A transfer the trust property 
equally among the female children of his sister on 
their attaining twenty-one or marrying with the 
consent of their parents. At the death of the 
tenant, for life testator’s sister was a widow A 
had two daughters, the elder of whom afterwards 
married, while under age, with the consent of her 
mother : — Held : the class to take must be 
ascertained when the first member became 
absolutely entitled to a share. — D awson v. Oliver- 
Massey (1870), 2 Ch. 1). 753 ; 45 L. J. Ch. 519 ; 
34 L. T. 551 ; 40 J. P. 070 ; 24 W. R. 993, C. A. 

Annotations : — Mentd. Booth v. Meyer (1877), 88 L. T. 125 ; 

lie Brown’s Will, lie Brown’d Settlmt. (1881), IS Ch. D. 

61. 

6281. - .] — Furneaux v. Rucker, 

[1879J \V. N. 135 ; cited in [1893J 1 Ch. at p. 332. 

An nutations Refd. He Jeffery, Burt, r. Arnold, [1801 J 1 

Ch. 67 1; lie Hurt oil's Will, Bank* v. Heaven, [1862] 

2 Ch. 88; lie Holford, Holford v. Ilolford, [1894] 3 Ch. 

30 ; Tie Woodin, Woodin v. Glass, [IS05J 2 Ch. 800. 

6282. — — .] — Testator gave his estates, 

real A personal, upon trust to convert the personal, 
A after payment of debts, etc., to invest, A to 
permit IT. E. during his life to receive the rents 
A income for his own benefit, A after his death as 
to one undivided third part, for all the children of 
H. E. equally, the shares to be conveyed A paid to 
them as they should attain twenty-one, as to sons, 
A twenty -one or marriage as to daughters. There 
were clauses of maintenance A accruer. Testator 
gave another third part of the estates after the 
death of H. E. in favour of the children of his 
sister, A the remaining third part in trust for all 
A every the children of G., tho shares to be con- 
veyed A paid at the ages A times above mentioned, 
A in case H. E. should die without children, the 
share given for them was to be divided between 
his sister’s A G.’s children, as the two- thirds given 

3 D 
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to them. H. E. died a bachelor. At his death, 
G., a widower, had two children. He married 
again, & when his eldest child attained twenty- 
one, he had six children, all of w r hom lived to attain 
twenty-one. Another child w r as born afterwards : 
— Held : the six children, or their legal personal 
representatives, were entitled to a moiety of the 
estates . — Re Emmet’s Estate, Emmet v. Emmet 
(1880), 13 Ch. D. 484 ; 49 L. J. Cli. 295; 42 

L. T. 4 ; 28 W. It. 401, C. A. 

Annotations : — Consd. Re Knapp’s Scttlmt., Knapp v. 
Vassall, [1895] 1 Ch. 91 ; Re Stephens, Kilby v. Betts, 
11904] 1 Ch. 322 Apld. Re Canney’s Trusts, Mayers v. 
Strover (1910), 101 L. T. 905 ; Rc Chartres, Farman r. 
Barrett, 11927] 1 Ch. 460. Refd. Re Mervln, Marvin v. 
Crossman, [1891] 3 Ch. 197 ; Rc Faux, Taylor v. Faux 
(1915), 84 L. J Ch. 873. 

6283. .] — Testator by will dated in 

1848 gave his real A residuary personal estate upon 
trust for sale, conversion A investment, A after 
giving certain annuities directed his trustees to 
hold the investments A the income thereof “ upon 
trust to pay & divide the same equally between the 
children of my son J. M., viz., It. 1\ M., E. W. M., 

M. H. M., A. W. M., J. W. M. & any other children 
who may hereafter be born, as & when they shall 
respectively attain the age of twenty-five years,” 
A testator gave his trustees pow T er “ in the mean- 
time to pay A apply the whole or any part- of the 
remainder of the income of the investments for the 
maintenance A education of such grandchildren 
during their minority ” ; A also “ to pay A apply 
for tho benefit or advancement of liis said grand- 
children or any of them any part not exceeding 
one-half of the capital to which they or he may be 
entitled expectant on their, his, or her attaining 
the age of twenty-five years.” 

At testator’s death in 1879, his son J. M. had 
five children living ; one child of J. M.'s was born 
four months after testator’s death, A two more 
were subsequently born ; all of which children were 
still living. The eldest child of J. ]V1. attained the 
age of twenty-five in Jan. 1890 :—Held : (i) the 
children of J. M. did not take vested interests; 
(2) the gift was a gift to a class which must be 
ascertained when the first of the children of J. M. 
attained twenty-five . — Re M ERVIN, M ERVIN v. 
Grossman, 11891] 3 Ch. 197 ; 00 L. J. Ch. 071 ; 
05 L. T. 180 ; 39 W. R. 097. 

Annotations : — Apld. Re Htevenft, Clark r. Stevens (1S9G), 40 
Sol. Jo. 296 ; Re Burnyeuts Will Trusts, Burnveat v. 
Ward (1923), 92 L. J. Ch. 450. Refd. Willertou v. Stocks, 
[1892] W. N. 29; Re Barker, Capon v. Flick (1905), 92 | 
L. T. 831. 

6284. .] — Where there is a gift to 

children at tw r cnty-one the general rule is that the 
class is fixed when the eldest child attains twenty- 
one, A no child born afterwards can take. But 
if maintenance or advancement is continued 
bevond the time when the eldest child attains 
twenty-one, if, for instance, advancement- is 
directed out of vested shares, all children w'ill be 
let in . — Re Courtenay, Pearce v. Fox well 
(1905), 74 L. J. Ch. 051. 

Annotation : — Apld. Re Dcloittc, Griffiths v. Allbeury, 1191 9J 
1 Ch. 209. 

62S5. .J — Re Deloitte, Griffiths v. 

Allreury, No. 0303, post. 

6286. .] — Testator w ho died on Nov. 0, 

1893, gave his net residue, subject to certain life 
annuities which did not exhaust the income, in 
trust for a bachelor’s children who should attain 
twenty -one with a gift over in default. During 
this twenty -one year’s period the bachelor 
married A died leaving three children, two of 
whom were still living : — Held : the moment the 


elder child attained a vested interest as a member 
of the contingent class, there could be no question 
of intestacy as to any part of the capital or 
income. — Re Maber, Ward r. Maber, [1928] Ch. 
88 ; 97 L. J. Ch. 101 ; 138 L. T. 318. 

6287. Application of rule — To child en ventre sa 
m&re.] — Testatrix by will bequeathed residuary 
personal estate unto A equally between all her 
brothers A sisters, share A share alike. She 
directed that the shares of her brothers respec- 
tively should not vest in them respectively until 
they should respectively attain twenty-one, A that 
the shares of her sisters should not vest in them 
respectively until they should respectively attain 
that age or marry : — Held : testatrix’s brothers 
A sisters formed one class only of persons ; A a 
brother not born though cn ventre sa mere when 
the eldest of the brothers A sisters who attained 
twenty-one came of age, was excluded ; although 
he w r as born before the eldest of the brothers only 
wdio attained twenty-one came of age. — Re 
Gardiner’s Estate, Garkatt v. Weeks (1875), 
B. R. 20 Eq. 017 ; 45 L. J. Ch. 193. 

6288. Gift to brothers & sisters - Brothers A 

sisters treated as one class.]— Rc Gardiner’s 
Estate, Garkatt v. Weeks, No. 0287, ante. 

5289. To gift after life interest .] — Re 

Emmet’s Estate, Emmet v. Emmet, No. 0282, ante. 

6290. To gifts of income.] — The “ rule of 

convenience,” by which in a bequest of an aggre- 
gate fund to children as a class, payable on attain- 
ing a given age, the period of ascertaining the class 
is the time when the iirst of the class by attaining 
the given age becomes entitled to payment. A 
children coming into esse alter that period are 
excluded, is not applicable to similar bequests 
of income. — Re Wenmoth’s Estate, Wenmoth 
v. Wenmoth (1887), 37 Ch. I). 200 ; 57 L. J. Ch. 
049 ; 57 L. T. 709 * 30 W. R. 409 ; 4 T. 1,. R. 74. 

Annotations: — Distd. Re Powell, Crosbiml e. Holliday, 
[1898J 1 (’h, 227. Consd. Rc Stephens, Kilby r. Betts, 
[1904 1 1 Ch. 322. Refd. Willertou r. Stocks, [1892] W. N. 
29 ; Rc Halford, Holford v. Halford, [1894] 3 Ch. 30. 

0291. Not confined to wills.] — A fund was 

settled by a voluntary deed upon such trusts as 
the settlor should appoint, A in default of appoint- 
ment for such of the younger children of a third 
person as should attain twenty-one, or being 
daughters marry i—lleld : when one younger 
child attained a vested interest in possession the 
class was closed. A such child was entitled to be 
then paid a share. — Re Knapp’s Settlement, 
Knapp v. Vassat.l, [1895] 1 Ch. 91 ; 01 E. J. Ch. 
112 ; 71 L. T. G25 ; 43 W. R. 279 ; 13 R. 147. 

Annotation : — Consd. Rc Stephens, Kilby v. Betts, [1904J 
1 Ch. 322. 

6292. Gift to A. on attaining twenty-one — Gift 
over in event of death under twenty-one — To “ such 
as should attain twenty-one ” — Distribution to 
persons who are twenty-one at A.’s death.]— Be- 
quest to J.. a younger son of A., as soon as lie 
should attain twenty-one, but in case he should 
die before attaining twenty-one, then to such of 
the oilier children of A. as should attain twenty- 
one. J. died an infant i—Hehl : the words “ such, 
etc., as should attain twenty-one ” were equivalent 
to “ at twenty-one,” or “ when A as they should 
attain twenty-one,” A on J.’s deatli the share of a 
child who had then attained twenty-one became 
immediately payable, A no after-born child, if any, 
would be entitled to a share in the fund. — G ill- 
man v. Daunt (1850), 3 K. A J. 48 ; 09 E. It. 1017. 

Annotations : — Consd. Re Emmet's Estate, Emmet r. 
Emmet (1880), 13 Ch. I>. 484 ; Re Whitten, King v. 
Whitten (1890), 62 L. T. 391. Refd. Watson r. Young 
(1885), 28 Ch. 1). 436 ; Re Wenmoth ’h Estate, Wenmoth 
r. Wenmoth (1887), 37 Ch. 1>. 266 ; Re Morvin, Mervln r. 

[1891 J 3 Ch. 197. 
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6293. Gilt to children “ who shall attain the 
age of twenty-one **■ — Child attaining twenty-one 
before date of will.] — Testator, by his will dated 
Mar. 5, 1880, devised certain freehold land with a 
public-house to the use of his son R. for his life, 
& after his death to the use of his son’s wife E., 
Ac after the death of the survivor of them to the 
trustees of his will, upon trust for sale, Ac to 
divide the net proceeds of such sale amongst all 
the children of R. & E., “ who shall live to attain 
the age of twenty-one years in equal shares.” 

Testator died in 1887 ; li. died in 1893 ; Ac E. 
died in 1923. The eldest child of R. Ac E. attained 
the ago of twenty-one years in 1884. The re- 
maining children attained that age after the date 
of testator’s will. Upon a summons to decide 
whether the proceeds of sale of the property were 
divisible amongst all the children of R. Ac E., Ac 
the representatives of those who were dead, or 
whether the eldest child was excluded : — Held : 
the child who had attained the age of twenty-one 
years before the date of the will was not excluded. 

. Re Rayner, Couch v . Warner (1925), 134 
L. T. 141. 

ii. Postponement of Period, 

6294. Provision for maintenance or advance- 
ment.] — Trust of real & personal estate by will, 
to apply rents Ac dividends for maintenance of all 
& every the children of testator’s daughters, 
except the eldest son, share Ac share alike, until 
the youngest of his grandchildren should attain 
twenty-one : Ac in case of the death of any of his 
grandchildren, before the youngest should be 
twenty-one, having a child or children, such child, 
etc., to receive the parent’s share ; Ac when the 
youngest of his grandchildren living shall have 
attained twenty-one, one equal share of the 
capital, real & personal, to the use of such of his 
grandchildren as shall he then Jiving, the 
children of his grandchildren in case of the death 
of any, leaving such issue ; to have the share the 
parent would have been entitled to, if living at 
the time of distribution ; A: to the heirs, exors., 
etc., of such his grandchildren Ac great grand- 
children. The division is to be among all the 
grandchildren living, when the youngest attains 
twenty-one, including those horn since testator's 
death, Ac the children of those deceased ; but the 
representatives of grandchildren dead, not leaving 
children, are not entitled. — Hughes r, Hughes 
(1807), 14 Yes. 250 ; 33 E. R. 519, L. <\ 

6295. — .J — Testator devised as follows : “I 
give all my personal leasehold mtges. Ac freehold 
estates, goods, ready money, chattels, wheresoever 
Ac whatsoever to my brother, T. in trust- for my 
nephew & nieces .1., A., M., & E., when the younger 
shall come of age, also, if my brother, T. should 
have children then his children t o have; equal share 
with my four before -mentioned nephew A nieces, 
he, my brother, T. to pay for their education Ac 
maintain them, if any is wanted, he paying 
himself for any trouble he may be at, A he living 
at free cost in the house I now occupy keeping 8., 
my servant, if they can agree, Ac if not to give her 
one shilling per week for life ” : — Held : under 
this devise, the nephew' Ac nieces of testator named 
in the will were entitled to the rents Ac profits of 
the estate when the youngest came of age, but in 
the event of any child or children being born to 
T. such child or children, if more than one, would 


be entitled to share equally with the other nephew 
Ac nieces, in the future rents Ac profits, from the 
time of their respective births ; Ac to such child 
or children the provision as to education & main- 
tenance would also apply, as well as to the nephew 
Ac nieces named in the will. — Darker v. Darker 
(1833), 1 Or. Ac M. 850 ; 3 Tyr. 941 ; 2 L. J. Ex. Eq. 
22 ; 149 E. R, 642. 

6296. .] — A fund was given by will to 

trustees in trust for the child or children of J., 
who, being a son or sons, should attain twenty-one, 
or being a daughter or daughters, should attain 
that age or marry ; Ac it was directed that the 
income of the share or expectant share of each 
such child should be paid to J. during his life, Ac 
after his decease, then, during the minority of 
each such child, be retained by the trustees, Ac 
be applied by him or them, as the events should 
happen, for the maintenance, clothing, Ac advance- 
ment of each such child, in such proportions, etc., 
as J. or, as the events might happen, the trustees 
should think fit : — Held : the whole income was 
payable to J., notwithstanding one of the children 
had attained twenty-one. — .Bateman v . Foster 
(1844), 1 Coll. 118 ; 3 U. T. O. 8. 3 ; 63 E. R. 346. 

6297. .J — A residuary gift to trustees, with 

a direction to apply such part of the interest as 
they might deem necessary in the maintenance of 
all A: every testator’s grandchildren, the children 
of testator’s tw r o sons, until they severally attained 
the age of twenty-one, Ac to accumulate the surplus, 
Ac, when Ac as each of such grandchildren should 
attain the age of twenty-one years, to pay to each 
of them £2,000, At as soon as all Ac every the grand- 
children should have attained their ages of twenty - 
one to pay Ac divide the trust fund unto Ac amongst 
all Ac every his grandchildren : — Held : to be a gift 
for the benefit of all the children of testator’s two 
sons, born or to be born, not confined to children 
living at the death of testator, Ac not distributable 
upon the youngest grandchild for the time being 
attaining twenty-one ; but, on attaining twenty- 
one, the grandchildren were entitled to the interest 
on their presumptive shares, until another grand- 
child should be born. — Mainwarino v . Beevor 
(1849), 8 Hare, 44 ; 19 L. ,T. Ch. 390 ; 14 Jur. 58 ; 
68 E. R. 266. 

A invitations : — Consd. Ann it age t\ Williams (1859), 7 W. It. 

or, I). Reid. Turner r. Elkins (1806), 14 W. R. 512. 

6298. — — .J — Bushell v, Nixon (1852), 19 
L T O S 28. 

6299. .] - Testator by his will devised real 

estate to trustees in trust to receive the rents 
during the life or lives of the survivor of all the 
children which M. had or should have, Ac after 
certain deductions, to apply them in the support 
of M. Ac in the maintenance Ac education of all her 
children which she should from time to time have 
living in equal shares between her Ac them. The 
will then contained further trusts providing that 
after all the children of M. mentioned in the above 
devise Ac the youngest of them attained twenty - 
one, the rents should be divided among the children 
Ac the issue of any of them that should happen to 
die leaving issue equally Ac the survivors Ac survivor 
of them until the death of the longest liver of the 
children, Ac after the death of the longest liver, 
then to convey the estates to the eldest living 
grandson of M. : — Held : a trust* was created for 
the benefit of the children of M. who were in a 
state of minority, it included children born after 


PART XVI. SECT. 17, SUB-SECT. 3. 

C. (d) ii. 

62941. Provision for maintenance or 
advancement .] — Fauhan r. Smith, 11 
I. Eq. R. 254. — IR. 


b. Provision for ’payment when young - 
cst grandchild attained age of twenty-one 
years. | — M., ten tutrix, by her will grave 
j her personal estate iS: her residuary real 
| estate to trustees upon trust for her 
j grandchildren (with a specified excep- 


tion), share & share alike as tenants in 
common, the capital of their respective 
shares to be paid to them when the 
voungest of such grandchildren attained 
the age of 21 years. Testatrix left one 
child, & four grandchildren her sur- 

3 D 2 
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Sect. 17 . — Description of donees : Sub-sect. 3, C. 
( d ) ii, & Hi. ] 

the death of testator, A was for all children who 
might be alive from time to time until the period 
when the youngest of the living children of M. 
should attain twenty-one. — G ooch v . Gooch 
( 1853), 3 De G. M. & G. 30(5 ; 22 L. J. Cli. 1089 ; 
21 L. T. O. S. 249 ; 1 W. It. 397 : 43 E. It. 143, L. C. 

Annotations: — Apld. Courtier v. Oram (1855), 21 Beav. 91. 
Eefd. Cattlin v. Brown (1853), 11 Hare, 372 ; Storrs v. 
Bcnbow (1853), 3 De G. M. A G. 390 ; Maynard v. Wright 
(1858), 26 Beav. 285 ; Knapping t\ Tomlinson (1864), 
12 W. R. 784 ; Hampton v. Holman (1877), 5 Ch. 1). 183 ; 
Dias r. De Livera (1879), 5 App. (’as. 123 ; lie Ashforth, 
Sibley v. Ashforth, [1905] 1 Cli. 535. 

0300. . — — .]-— Under a bequest in trust for all 
the sons A daughters of A., B. A C., who were 
living, who shall attain twenty-one : — Held : the 
class was not to be ascertained on the first of the 
class attaining twenty-one, in consequence of the 
will containing a power of maintenance A advance- 
ment, whether they “ shall or not ” have attained 
twenty-one, & notwithstanding the liability of 
the share to be lessened by the subsequent addition 
to the class entitled to the entire fund. — I redell 
v . Iredell (1858), 25 Beav. 485 ; 53 E. It, 722. 

Annotations Apld. Bateman r. Gray (1868), 37 L. J. Ch. 
592. Consd. Gimblett v. Burton (1871), L. R. 12 Eq. 
4 27. Folld. Re Courtenay, Pearce v. Foxwell (1905), 74 
L. .7. Ch. 654. Distd. lie Deloitte, Griffiths v. Allbeury, 
[1919] 1 Ci). 209. 

6301. .] — Where a gift to all the children 

of A. “ now or hereafter to be bom who shall 
attain the age of twenty-one years,” was followed 
by a power of advancement out of the vested or 
presumptive share of any object of the gift : — 
Held : the class of children to take was not ascer- 
tained when the eldest child attained attained 
twenty-one. — B ateman v. Gray (1808), L. R. 0 
Eq. 215 ; 37 L. J. Ch. 592 ; 10 W. R. 902. 

Annotations : -Consd. Gimblett v. Burton (1871), L. R. 12 
Eq. 427 : Re Deloitte, Griffiths v. Allbeury, [19191 1 Ch. 
209. Refd. lie Courtenay, Pearce t>. Foxwell (1905), 74 
L. J. Ch. 654. 

6302. - .] — De Courtenay, Pearce v. Fox- 

well, No. 0284, ante. 

6303. - -.] — Two legacies of £3,000 A £4,000 

were given by a will in trust for all the children of 
E. who should attain the age of twenty-one. 
subject in the case of the £4,000 legacy to an 
intervening life interest. The trustees of the will 
were given a power of advancement out of the 
“ presumptive or vested ” share of any child : — 
Held : there was no intention shown by the 
advancement clause to exclude the rule in Andrews 
v. Partington , No, 02(50, ante , A the class was closed 
upon the eldest child of E. attaining the age of 
twenty-one . — He Deloitte, Griffiths r. All- 
beury, 119191 1 Ch. 209 ; 88 L. ,1. Ch. 112 ; 120 
L. T. 323 ; 03 Sol. Jo. 178, C. A. 

6304. Provision for conversion & distribution 
when all attain age.]-— Testator by will devised A 
bequeathed the residue of his real A personal 
estate to trustees upon trust to pay annuities to 
his children until the period should have arrived 
for the distribution A division of his estate A 
effects in the manner thereinafter mentioned ; A 
when A so soon as all his children should have 
attained twenty-one, or at such earlier or deferred 
period as the trustees might think proper, testator 
authorised A empowered the trustees to convert 
his estate A effects into money, A invest the same 
upon trust during such time as any of his children 
should be under twenty-one, to pay the annuities, 

\ iving. Otic of the latter was cn ventre 
sa iw rr at the time of testatrix's death : 

Held: the gift vested at the death 
of testatrix, A that only her grand - 


A, when A so soon as all his children who should 
attain their ages of twenty-one, A should have 
attained that age, to distribute A divide the same 
between all the children. The youngest child 
attained twenty-one ; an order had been obtained 
for the sale of real estate ; but the estate was not 
yet converted Held : there was no distribution 
till conversion, A" consequently the annuities did 
not cease when the younger child attained 
twentv-one. — Nicholson v. Locke (1853), 22 
L. T. O. S. 15(5 ; 18 Jur. 263. 

6305. .] — Bequest of shares, the profits to 

be invested A the interest applied in the education 
of the children of A. A B., in equal shares ; “A 
on their attaining twenty-one, the whole to be 
sold A divided equally among them.” There was 
a gift over if A. A B. should die without issue. 
A. A B. had no child at testator’s death : — Held : 
all the children of A. A B. took, A the class was not 
limited to those born when the first attained 
twenty-one.- Armttage v. Williams (1859), 27 
Beav. 34(5 ; 7 W. B, (550 ; 54 E. R. 135. 

6306. Provision for vesting of interest— When 
any child marries under age— Child marryng deemed 
to have attained age.] — Testator gave certain real 
A personal estate to trustees upon trust as to his 
household furniture, etc., to permit his children 
who should be living at home to have the use of 
the same until such time as his youngest surviving 
child should have attained the age of twenty-one 
years, A then upon trust for all his children 
equally ; A as to the residue of his real A personal 
estate, upon trust to realise the same, A to stand 
possessed of the not moneys upon further trust, 
when A as all his children, being sons or a son, 
should have attained the age of twenty -four 
years, or being daughters or a daughter, should 
have attained the same age or have married, to 
divide the capital equally amongst all such 
children, share A share alike ; A testator em- 
powered his trustees to apply the whole or any 
part of the annual income of the capital of his 
residuary estate, in or towards the maintenance, 
education A support, or otherwise for the general 
benefit of all his children who should continue to 
live together A form a home, until the time of the 
division of the capital, A to accumulate* the un- 
applied income, A add such accumulations to the 
capital. The will contained a power to advance 
to any of testator’s sons who should not have 
attained the age of twenty-one* years, any sum not 
exceeding £1,000, out of the share to which such 
son might be presuinpthely entitled ; A testator 
directed his trustees to pay A allow to A for the 
separate use of any daughter who should marry 
before the capital of his residuary trust fund 
should be divisible A divided, an annuity of £200 ; 
A if any of his sons who should have at tained the 
age of twenty-four years should be desirous of 
being married to some person approved of by his 
trustees, lie empowered his trustees to declare in 
writing that upon such marriage the contingent 
share of his same son in the capital of his r esiduary 
estate should become a vested share, A in that 
case upon such marriage the same should become 
vested accordingly, A that for every purpose of 
his will such son should be deemed to have 
attained the age of twenty-four years. Eour of 
testator’s children having attained the age of 
twenty-four, filed a bill against the trustees A the 
other children of testator who had not attained 
that age, A claimed to have their shares paid to 

130.— AUS. 

c. Provision for payment of interest 
on legacies from date of testator's death. ] 
—Re Smith, [1918JS. A. L. R. 1.— - AUS. 


children then Jiving (including the 
grandchildren then cn ventre sa mire) 
were entitled to take thereunder. — 
Re Mundon, [1901-3] S. A. L. R. 
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them immediately : — Held: the estate was not 
divisible until the youngest child had attained 
twenty -four years of ago or married. — Hole v. 
Mainland (1801), 4 L. T. 781, L. C. 

6307. Provision for distribution when all attain 
age.] — The fiction of law by which a child en venire 
sa m&rc is treated as actually born applies only for 
the purpose of enabling him to take a benefit. 

Where, therefore, in a will a trust to accumulate 
until the youngest- of the children of A., 13. <te C., 
who should have been born <fc living at testatrix’s 
decease, should attain twenty-one, was followed 
by a bequest of the accumulated fund to a different- 
class of children : — Held : for the purpose of 
ascertaining the period of distribution, the word 
“ born ” must be interpreted in its natural & not 
its fictitious legal sense.— 13 l arson v. 13 i .arson 
( 18(51). 2 De d. ,T. A Sm. 005 ; 5 New Jfep. 05 ; 84 
E. Ch. 18 : 11 L. T. 858 ; 10 Jur. N. 8. 1118 ; 
18 W. 13. 118. 40 E. IE 581, E. C. 

Annotations : — Distd. lie Corlass (1875), 1 Ch. D. 4(50. 

Consd. Hr Burrows, ('leghorn r. Burrows. ( 1 895 | 2 Ch. 

497 ; Villnrr. Cilboy, 1 1007 J A.C. 1 39. Apld. He Salaimm, 

Do Pass r. Sonnonf hnl, [190S] 1 Ch. 4. Refd. Pearce r. 

Carrington (1879), 12 1,. .J. Ch. 51(5 ; Hr Emery’s Estate, 

Jones r. Bate! life (187(5), 554 E. T. 84(5; Hr Wihnei’s 

Trusts, Moore v. Wingfield, [1905] 1 Ch. 874. Mentd. 

At hey r. Pickerings (192(5), 90 E. J. K. B. 250. 

6308. Provision for accumulation.! — He Toper. 
(1884). cited. | 1 804 ] 8 Ch. at p. 80. 

„ innotation . — Refd. Hr Hollord, 11 ol ford r. llolford. [1894] 

9 Ch. :;o. 

6309. — .j — Testator, who died in JNlar. 1888, 

direeted that his trustees should out of the income 
of iiis residuary estate set apart a yearly sum of 
1*24, “ while A so long as there shali be a cliild of 
my daughter A., 1 he wife of JI., for the time being 
under the age of twenty-one years, subject as 
hereinaft er meld i<>iM*ci,” in\ usi- the same A, accumu- 
late the income thereof, A should hold the aggre- 
gated A accumulated fund in trust for such of the 
children of his daughter A. as being sons should 
attain 1 went} -one, or being daughters should 
marry, in equal slum's, the shares to be vested 
interests A to he paid A payable in the ease of a 
son at twenty-one, A in flic ease of a daughter at. 
twenty-one or marriage. Subject- as aforesaid, 
testator din'd ed the trustees to pay Elio income of 

his residuary estate to A. for life, A after her 
* 

death to her husband JI. for life ; but he directed 
that if A. should sur\ ive 11. the trustees should 
during the rest of her life pay her the whole income 
of his residuary estate. A should no longer set apart 
the annual sums, without prejudice to the sums 
already set. apart- A imested A the income thereof. 

A. A- II. survived testator A had live children, 
three of whom were born in testator's lifetime, & 
two after his death. The eldest child was born in 
1882, A attaint'd twenty-one in 1908, & the 
youngest was horn in 1890, A would not attain 
twenty-one until 1917 Held : (1) the period 

prescribed for aggregation A- accumulat ion, subject 
to earlier cesser by tin* death of 11. in the lifetime 
of A., A to later cesser by the birth of other 
children, was so long as there was a cliild of A. 


under twenty-one, whether it was born before or 
after its eldest brother or sister attained twenty 
one, namely, until 1917 ; (2) the class of children 
to take was not closed when t-ho eldest child 
attained twenty-one, but only at the end of the 
period for accumulation, A the accumulated fund 
was not until then divisible. 

The rule that, where there is a gift to a class of 
children, the class shall be incapable of being 
increased, so soon as any child would, if the class 
were not susceptible of increase, be entitled to call 
for payment, does not apply where there is a 
direction to accumulate for a period extending 
beyond the time fixed for distribution. 

The rule is never applied unless it is necessary. 
Where it is unnecessary to resort to it, you give 
effect to tho disposition as it is, A directly you 
find, as you do find in this case, that there is a 
direction to accumulate after the date at which the 
eldest child attains twenty-one — that is to say, 
where the fund to be divided is a fund to be aggre- 
gated A accumulated after that date, so that the 
divisible fund is not known at that date — you are 
driven to the conclusion that the child who first 
attains twenty-one cannot have that which is 
apparently given to him at that date, because the 
sum to be divided is not then known. Therefore, 
where you find a direction, to accumulate to a 
later date, the rule in Andrew# v. Partington , No. 
620(3, ante, does not apply (Buckley, ,T.). — Be 
Stephen, s, Kilby v. Beits. [1901] 1 Ch. 822 ; 78 

L. J.Ch.3; 91L.T. 107; 52W.J3.89: 48 Sol. Jo. 15. 

Annotation# : — As to (2) Consd. Hr Enuv, Taylor v. Faux 
(1915), 84 E. ,E Ch. 8754 ; Hr Chartres. Ear man r. Barrett, 
11927! 1 Ch. 4(5(5. ( irncrnlh /, Refd. He Peel’s Sottlmt., 

Biddulph v. Peel, [1911 J 2 Ch. 105. 

iii. Children Born After Testator's Death. 

6310. Whether admitted to class.]— H. gives 
£500 by his will to be paid to his grandson T. if 
he lived to be twenty-one, A in case he died before, 
then to the other child or children of his daughter 

M. equally, arriving to such an age. T. died 
before twenty-one, A no child of M. was born or 
living at testator’s death. The grandchildren 
horn after the death of 11. were intitled to the 
£500, for not- being in esse in his lifetime, he must- 
have had in his view the future children of his 
daughter.- — Haughton v. Harrison (1742), 2 
At-k. 829 ; 20 E. 13. 600, E. O. 

Annotations Refd. Mole V. Mol o (1758). 1 Dick. 310 : Ive 
r. King (1 852), 1(5 Beav. 4(5 ; Hr Paulding’s Trust (1858), 
20 Beav. 203. 

6310a. -.] Horsley v . Ciialoner. (1750), 

2 Vos.' Sen. 88; 28 E. K. 55. 

Annotations. — Refd. Barnard r. Pumfret-t (1841), 5 My. N Cr. 
(53. Mentd. Payne v. Little (1850), 22 Beav. 09. 

6311. .] — Devise to all the children of A. 

at the ago of twenty-one ; a child born after the 
death of testatrix shall take. — Congreve t\ Con- 
greve (1781), 1 Bro. C. C. 530 ; 28 E. 13. 1280. 

A n notations : — Refd. Ayton r. Ajton (1 787). 1 Cox, Eq. Cas. 
327 ; Hughes v. Hughes (1791 ), 3 Bro. C. C. 352 ; PuLsford 
r. Hunter (1792). 3 Bro. C. C. 11(5. 


PART XVI. SECT. 17, SUB-SECT. 3.— 
C. (d) iii. 

d. Whether admitted to class— Children 
ventre sa vv re— H hen eldest rhild attains 
twenty-one years of aye.} — The rule of 
oonvonioneo which limits tho number 
of children who take under tho gift of 
a fund to tho children of a named person 
who shall attain twenty -one years will 
not be hold to exclude a child en ventre 
sa 7iv re when tho eldest attains twenty - 
one but tho fund will bo retained to 
see whether more than ono child en 
ventre is born. — Trustees, Executors 
AAqencyCo.. Ltd. v. Sleeman (1895)), 
25 V. L. li. 187— A US. 


e. .] — Wallis v. Wallis, 

13 E. B. Ir. 258.— IR. 

f. - - — -.) -Hopkins v. Smith’s 

Estate, 11920] C. P. D. 558.— S. AF. 

g. — __ child before time for payment 
of share of corpus.] — Earle v. Lawton 
(1908), 4 N. B. Eq. Bep. 86; 5 K. L. It. 
172— CAN. 

h. .] — He Matr, Public 

Trustee v. Mair, [1925] N. Z. L. B. 
436.— N.Z. 

k. .] — A. by her will devised 

& bequeathed her real & personal 
estate to trustees upon trust, inter alia 
“ to pay tho following legacies . . . 


tho sum of £1,000 to each child of my 
niece B. who shall attain twenty -one,” 
A to hold the residue upon certain 
trusts ‘ ‘ after answering A satisfying tho 
several trusts & purposes hereinbefore 
declared ” : — Held : tho gift was re- 
stricted to B.’s children born during 
testatrix’s lifetime . — Be Thompson's 
Will, Brahe v. Mason, [1910] V. L. IE 
251. — AUS. 

1. -] — Tf a fund Is given by a 

will to be divided into as many shares 
as there are children of S. who survive 
S., one share to bo paid to each child 
for life, & on his death to his children, 
tho childron of those children of S., w r bo 
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Sect. 17. — Description of donees : Sidy-sect. 3, C. ( d ) 
Hi.. & ( e ) i.) 

6312. When born before others attain age.] 

— Testator gave to the children of his sister at 
twenty-one. & if any died before, to the survivor 
& survivors. A child born after testator’s death, 
but during the infancy of the others, is entitled to 
a share. — Gilmore v. Severn (1785), 1 Bro. 0. 0. 
582 ; 28 E. R. 1310. 

Annotations : — Distd. Ringrose v. Bramham (1794), 2 Coy, 

Eq. Cas. 384. Reid. Pulsford v. Hunter (1792), 3 Bro. 

C. C. 416 ; Rogers r. Mutch (1878), 10 Ch. 1). 25. 

6313* — — *.] — Testator bequeathed his 

residuary estate to trustees upon trust to transfer 
the same unto his great-nephews Sc nieces ; the 
shares of the boys to be transferable to them at 
twenty-one, Sc those of the girls at twenty-one or 
marriage, & to accumulate for them in the mean- 
time, with benefit of accruer Sc survivorship : & 
in case of the death of all the said children except 
one, before their shares became vested, then upon 
trust to transfer the whole to the survivor, at the 
age or time aforesaid : — Held : a greatnephew 
born after testator’s death, but before any of his 
other greatnephews or nieces attained twenty-one 
or married, was entitled to a share of testator’s 
residuary estate. — Balm r. Balm (1830), 3 Sim. 
492 ; 57 E. R. 1082. 

6314. .] — Testator, having one nephew 

& one niece, Sc eight greatnephews Sc nieces living 
at his death, gave one-tenth of his residue to his 
nephew, Sc another to his niece, Sc the remainder 
to trustees in trust for their children at twenty- 
one ; Sc he empowered his trustees to apply all 
or any part of their respective shares for their 
advancement : — Held : all t he greatnephews Sc 
nieces born before the eldest attained twenty-one, 
though after testator’s death, were entitled to 
shares.— Titcomb v. Butler (1830), 3 Sim. 417 ; 
57 E. R. 1055. 

Annotation: — Distd. Berkeley r, Swinburne (1835), 5 L. .T. 

Cli. 32. 

6315. .] — Testatrix gave her residuary 

estate to trustees to accumulate. Sc to stand 
possessed thereof Sc of the accumulations, in trust 
for all the children of J., other than A., Sc to be 
paid on attaining twenty-three, with a gift over, 
in the event of the death of all the said children 
under twenty-three. .T. had three children, A., 
B., Sc 0., of whom A. Sc B. were born in the life- 
time of testatrix, Sc (’. three years after her death. 
B. died an infant, Sc 0., who was also B.’s personal 
representative, attained twenty-three : — Held : t he 
gift being to a class, Sc (!. having come into esse 
before the period of distribution, the ct. con- 
sidered that. 0. was not excluded from taking 
under the residuary gift, Sc in his own right Sc as 
representing B. he was entitled to the whole fund. 
— Blease v. Burgh (1810), 2 Beav. 221 ; 9 

L. .7. Ch. 226 ; 48 E. R. 1164. 

Annotation : — Refd. Houghton r. .Tames (1814), 1 foil. 26. 

6316. — — .1 — Testator, by his will, be- 

queathed his residuary estate to trustees upon 
trust for A., but with the proviso that if A. died 
without having attained the age of twenty-one. Sc 
without leaving lawful issue him surviving, then 
that the trustees should pay the money arising 
from his estate unto Sc equally among B., the 
children of C., Sc the children of 1)., Sc the issue of 
such of them as should die leaving lawful issue, 


such issue taking their parent’s share. A. died 
under twenty-one, Sc without having been married. 
B. was the first of the residuary legatees who 
attained twenty-one. C. had children living at 
the death of testator, & born afterwards : — Held : 
the children of C. born between the death of 
testator Sc B.’s attaining twenty-one, were entitled 
to share in the bequest. — Robley v. Rtdingb 
(1847), 16 L. ,T. Ch. 344 ; 9 L. T. O. S. 217 ; 11 
Jur. 813. 

Annotation : — Apld. Re Emmet's Estate, Emmet v. Emmet 

(1880), 13 Ch. I). 484. 

6317. J — fi e Wass, Marshall v . 

Mason, [1882] W. N. 158. 

6318 . When born after others attain age.] — 

Under a disposition by will to the children of A. 
Sc B. payable at twenty-one or marriage, with a 
limitation over upon failure of issue in the lives of 
A. Sc B., it was held, that all the children without 
restriction were entitled ; & an apportionment 

being directed, Sc the interest ordered to be paid 
to those, who had attained twenty-one, children 
born afterwards, though entitled to a share of the 
capital, were not allowed to claim the by-gone 
interest. — Mills v. Norris (1800), 5 Ves. 335 ; 31 
E. It. 617. 

Annotations : — Apld. Re Jeffery, Burt r. Arnold, [1891] 1 Ch. 

671. Refd. Slone i\ Harrison (1846), 2 Coll 715; Turner 

v. Elkins (1866), 14 W. K. 512 ; Re Holford, Hoi foril t\ 

Holford, [1894 j 3 Ch. 30; Re Jeffery, Arnold v. Burt, 

[1895 1 5 Ch. 577. 

6319. .] —Testatrix, who died in 1893, 

having under her marriage settlement a general 
power of appointment over real estate vested in 
trustees, specifically appointed it to the trustees 
of her will in trust for her husband, who died in 
1899, for life, with remainder upon trust for E., 
the wife of J., during her life or widowhood, Sc 
after her decease or remarriage upon trust for all 
Sc every the children of .T. on attaining twenty-one, 
or, in the case of daughters, previously marrying. 
At the death of E. in 1909 there were four children 
of her marriage with J. who had all attained 
twenty-one. J. was still living: — Held: these 
four children were alone entitled to the proceeds 
of the sale of the real estate which was the subject 
of the power of appointment to the exclusion of 
after-born children of J. of any future marriage.— • 
He Canney’s Trusts, Mayers v. Strover (1910), 
101 Ti. T. 905 ; 54 Sol. .To. 214. 

6320. Member of class attaining age before 

testator’s death.] — (1) Although the available 
personal estate of testator was employod in the 
payment of debts Sc legacies. Sc in providing a fund 
to pay an annuity, A nothing could be divided 
until the death of an annuitant & the falling in of 
a reversionary interest, still the class of objects 
entitled under a gift “ to the children of ,T., M., I\, 
Sc who should attain twenty-one, to be equally 
divided between them per capita , Sc not per 
stirpes ” was held to be ascertained at his death, 
Sc some of such objects having attained twenty- 
one in his lifetime, it was held, that the interests 
were vested,. & that those born in the testator’s 
lifetime took to the exclusion of others subse- 
quently born. 

(2) The first of these [canons of construction of 
wills] is, that where a legacy or residue is given to 
a class. Sc no period or division is mentioned in the 
will, it is upon the death of testator that the 
rights of parties are to be ascertained. (3) Another 


were bom in testator’* life will take 
tbe share in which their parent had a 
life Interest, while the children of such 
children of S. as were not born until 
after testator’s death, will take nothing. 
—McDonald r. Jones, 40 N. S. K. 


232.— CAN. 

m. .] — Re Moffatt (1908), 15 

O. L. R. 637 ; 11 O. W. R. 485.— CAN. 

n. .] — Testator made his will 

in 1891, & by it he bequeathed a legacy 
to each of his “ throe youngest 


daughters ” upon their marriage. At 
that time ho had four daughters, the 
ages of the three youngest being 
respectively, 14, 11, & 7. He died on 
July 28, 1895, & on Jan. 15, 1896, 
another daughter was born : — Held : 
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canon is, that the period of distribution fixes the 
number of legatees. (1) Another rule is, that 
where the legacy or residue is given to children as 
a class on their attaining twenty-one, as soon as 
the eldest attains twenty-one the fund becomes 
divisible, A thereupon the number of children 
who take is ascertained (Romilly, M.R.). — 
Hagger v. Payne (1857), 23 Beav. 474 ; 20 

D. J. Ch. 617 ; 29 D. T. O. S. 47 ; 3 Jur. N. S. 
479 ; 53 E. R. 186. 

Annotation : — As to (4) Apld. Re Deloltte, Griffiths v. Alboury, 

[1919] 1 Ch. 209. 

0321 . “ Thereafter to be born.*’] — Tes- 

tator devised a real estate to trustees in fee, in 
trust for all the children of his two sisters then 
born, or thereafter to bo born, who should have 
attained, or should afterwards attain, twenty-one, 
in equal shares ; A he directed that, as the same 
should respectively become vested, the trustees 
should convey the same accordingly : — Held : the 
children born after testator’s death took a share. — 
Eddowes r. Eddowes (1862), 30 Beav. 603 ; 54 

E. R. 1024. 

6322. — — Gift over — If all members of class 
die without taking vested interest.] — Testatrix 
directed that as to one moiety of the residue of her 
estate the trustees should hold it upon trust for 
the benefit of the children of her nephew, \V. to 
be vested interests in them ; as to sons on their 
attaining the age of twenty-live years ; A as to 
daughters on their attaining twenty-live years, 
or being married before that age ; A in case a 
daughter should marry under age, power was 
given to the trustees to settle her share. Power 
was also given to the trustees to apply the income 
of an expectant share of any child for main- 
tenance, education, A bringing up, A also to apply 
half of an expectant share for advancement in 
life. In case all the children of W. should die 
without taking a vested interest, there was a gift 
over to testatrix’s brothers A sister, etc. W. had 
seven children, four born before testatrix’s death, 
all being now infants, three afterwards. A 
daughter, one of the .four, had married under 
age : — Held : the four children A those only could 
take, & the daughter took a vested interest, which 
at present was one-fourtli. — Re Coppard’s Estate, 
Howlktt v, Hudson (1887), 35 (h. D. 350; 56 | 
L. «I. Ch. 606 ; 56 h. T. 359 ; 35 W. R. 473. 

Annotations : — Consd. lie Marvin, Marvin v. Grossman, 

[1891] 5 Ch. 197 ; lie St evens. Clark v. Stevens (1890), 40 

Sol. Jo. 290. Refd. Ii<‘ Wenmotli’s Estate, Wenmoth r. 

VVemnoth (1S87), 97 Ch. D. 200; Willorton r. Stocks, 

[1892] W. N. 29 ; Re Parker, Capon e. Flick (1905), 92 

L. T. 851. 

{e) Gift After Life Interest. 
i. Persons Living at Death of Testator. 

6323 . Included in class.] — Packman v. Cole 
(1058), 2 Sid. 53, 78 ; 82 E. R. 1252, 1267. 

Annotations : — Reid. Simpson v. Hornby (1710), Glib. Ch. 

115 ; While v. Warner (1781), 5 Doug. K. 11. 4. 

0324 . — .] — Horsepool v. Watson, No. 7092, 
post. 

6325 . .] — Middleton r. Messenger, No. 

6369, post. 

6326 . * — Devise A bequest by testator of 

the residue of his estates & property of every kind 
A nature whatsoever, both real A personal, of 
which ho should be seised, possessed, or entitled 
to at the time of his death, to his son A two 


daughters, A all their younger children, their heirs, 
exors., A assigns for ever ; but nevertheless that 
his intentions were, that each of his three children 
should take for life the interest of such part as he 
testator intended for the younger children of such 
child : — Held : the fund was at the time of 
testator’s death to be divided into three equal 
parts, the interest of one of these third parts to be 
aid to each of testator’s children, during his or 
er life, A then to be distributed among his or 
her younger children, A tho younger children 
took per stirpes , A not per capita , A the younger 
children who came in esse after testator’s death 
were included, A entitled to share along with those 
living at the time of testator’s death. — Odell v. 
Crone (1815), 3 Dow, 61 ; 3 E. R. 989, II. L. 

Annotations: — Refd. Hanger v. Payno (1857), 20 L. J. Ch. 

017. Mentd. Beachcroft v. Beaohcroft (1810), 1 MadcL 

450 ; Heron v. Stokes (1815), 12 Cl. & Fin. 101. 

6327. -.] — Testator, after giving his wife an 

annuity for her life, to be issuing out of “ all his 
real estate, lands, A hereditaments in I\,” devised 
“ the estate, lands, A hereditaments ” to his 
daughter A her heirs ; but in case his daughter 
died under twenty-one, A without issue, he 
devised “ the estate, lands, A hereditaments ” to 
his wife for her life, A after her decease, to the 
children of A., share A share alike : — Held : sub- 
ject to the previous interests given to the daughter 
A to the wife, the children of A., living at testator’s 
death, took an estate in fee in the lands in P. — 
Wilkinson v. Chapman (1826), 3 Russ. 145 ; 38 
E. It. 531. 

Annofat ions :■ — Apld. Hawker v. Saunders (1800), 2 L. T. 

152. Consd. Bowon v. Lewis (1881), 9 App. Cas. 890. 

6328. .] — Cooke v. Bowen, No. 6354, post. 

6329. .j - Testator gave a sum of stock to 

his wife for life, A, after her death, to his sons A 
daughter ; A he directed the interest of his 
daughter’s share to be paid to her for her separate 
use, for life, A at her decease the capital to be 
divided amongst such children as she should have 
living at his decease, the shares of sons to be paid 
at twenty -one, A of daughters at twenty-one or 
marriage, provided their mother was then dead, 
otherwise, her children’s shares were not to be 
paid to them until her decease ; but if testator’s 
daughter had no children living at her decease, 
her share was to be equally divided amongst such 
of his sons as should be then living ; A if any of 
Jus sons A daughter should die before his wife, 
A without leaving issue, their shares were to be 
divided among his other children : — Held : the 
daughter’s children living at testator’s death took 
absolute vested interests at twenty-one, though 
their mother was still living. — G ibbons v. JLangdon 
( 1833), 6 Sim. 260 ; 58 E. R. 591. 

6330. — — J — Testator gave, devised A be- 
queathed the residue of his real A personal estate 
to trustees, upon trust to pay A apply the dividends 
A annual proceeds of two sums of stock, then 
standing in testator’s name at the Bank, to 
testator’s four brothers. A., B., C., D.. A two 
sisters, in equal proportions, for their several A 
respective natural lives ; A from A immediately 
after their several A respective deceases, upon 
trust, to pay the same dividends A annual proceeds 
unto A amongst the present or any future eldest 
sons or son only for the time being of his, testator’s, 
brothers, A., B., C., D., born or to be born in 
lawful wedlock A the survivors or survivor of 


the three daughters alivo at tho date 
of the will were tho legatees under tho 
will, & tho posthumous child was not a 
legatee . — Re Smiley (1908), 28 N. Z. 
L. It. 1.— N.Z. 

o. .]— Davidson's Trustees r. 


Davidson (1871), 9 Macph. (Ct. of 
Sess.) 995. — SCOT. 
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83231. Included inclass .) — RcBi.ttid 


Trustees, Executors & Agency Co.. 
Ltd. v. Malcolm, [1925] V. L. It. 633 ; 
47 A. L. T. 09 ; 31 Argus L. R. 454. — 
AUS. 

6323 ii. .] — Ferguson r. Stew- 

art, 22 Gr. 304.— CAN. 
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Sect. 17. — Description of donees: Suh-scct. 3, C. 

(e) i. cfc a: 

thorn, for their natural life or lives equally, upon 
their attaining twenty-one, k if but one son only 
of his brothers should be living at the time of his, 
testator’s, decease, then the whole to such only 
son during his natural life ; k from k after the 
decease of such eldest sons or son for the time 
being, k the survivors k survivor of them, as the 
case might be, then upon further trust to pay k 
apply such dividends, etc., amongst the lawful 
eldest male issue for the time being of their k 
each k every of their bodies or body, ad infinitum 
for ever, without in any manner or on any account 
whatsoever reducing or disposing of any part or 
parts of the said capital sums of stock : — Held : 
testator’s four nephews living at his death, who 
were eldest sons at that time of testator’s four 
brothers named in the will, took, on testator’s 
decease, vested absolute interests as tenants in 
common in remainder, in the two sums of stock 
expectant upon the deaths of testator’s brothers 
k sisters named as tenants for life of those sums. — 
Harvey v. Towell (1847), 7 Hare, 231 ; 17 

\j. .T. Ch. 217 ; (38 E. B. 04 ; sub nom. Harney v. 
Towell, 12 Jur. 241. 

6331. .] — Bequest in trust for testator’s 

niece for life, with remainder in trust to pay k 
divide “ unto k amongst the children of my niece, 
in equal shares k proportions ” : — Held : all the 
children who survived testator took vested 
interests in the fund. — lie Wilson’s Trusts 
(1850), 14 ,1 ur. 203. 

6332. ,J — After a devise to A. for life, with 

remainder to all k every the child k children of 
A. for their lives, in equal shares, a devise over, 
after the decease of any or either of such child or 
children, of the part or share of him, her or them 
so dying, unto liis, her or their child or children, 
begotten or to bo begotten, k to his, her or their 
heirs for ever, as tenants in common, is good as 
to the children of such children of A. as were 
living at the death of testator, for the gift to them 
must take effect, if at all, within the limits allowed 
by law r ; k the gift to every member of the class 
of children is single & independent of the gift to 
every other member of the same class, k cannot 
be affected by the result of the gift as to such other 
members. — C 'attltn v. Brown (1853), 11 Hare, 
372 : 1 Eq. Rep. 550 ; (38 E. R. 1319 ; sub nom. 
Catltn v. Brown, 1 W. R. 533. 

Annotations :- — Apld. Merlin r. Blajfrave (1858), 25 Betiv. 

125, Consd. Webster r. Boddfuprlon (1858), 20 Beav. 128. 

Apld. Wilkinson r. Duncan (1801), 30 Beav. 111. Folld. 

Knapping r. Tomlinson (1805), .34 L. J. Ch. 3. Consd. 

lie Moseley’s Trusts (1871), L. It. 11 Eq. 400. Distd. 

Bontinck v. Portland (1 877), 7 Ch. D. 003. Consd. He 

Bussell, Dorrell r. Dorrell, 11805] 2 Ch. 008 ; Rc Nash 

Cook r. Frederick, 11000] 2 Ch. 450. Held. Pearks r, 

Moseley (1880), 5 App. Cas. 714 ; Whitby V. Mitchell 

(1890), 44 Ch. I). 85 ; Re Bence, Smith v. Bence, [1891] 3 

Ch. 242. 

6333. .] — Rattison r. Pattison, No. 6357, 

'post. 

6334. .1 — Leigh v. Leigh, No. 6198. ante. 

6335. .] — M. 8. gave all his hereditaments 

to his wife C. 8. for life, or until her second 
marriage : k after her decease or marriage, to 
trustees to sell k dispose thereof ; k the money 
to arise therefrom lie directed should be con- 
sidered as part of his personal estate. After 
bequeathing legacies to his sons, M. 8. gave to his 
three daughters 8., E. k C. £600 each, increased 
by codicil to £700 each, k after directing that his 
wife should be permitted to carry on the farming 
business during her life or widowdiood, testator 
directed that if she should marry again, his 
trustees should sell his effects, etc., pay her a 


certain sum out of the produce, k the residue 
thereof unto k amongst all his children living at 
his decease, except A., in equal shares & pro- 
portions. etc., with benefit of survivorship k 
accruer among them in the event of the death of 
any one of them without issue. But in case C. 8. 
should continue his widow, then testator directed 
liis effects to be sold at her death, k gave the 
produce thereof amongst- all his children living at 
liis decease, except A., in equal shares k pro- 
portions, etc., with benefit of survivorship A r 
accruer among them. All the residue of his 
personal estate not disposed of M. 8. gave unto <fc 
amongst all his children, except A., in equal 
shares k proportions, with the usual benefit of 
survivorship k accruer among them. As to the 
legacies given to his daughters 8., E. k 0., he 
directed that in case any one of them should die 
under twenty-one without having boon married, 
the legacy of such one should be equally divided 
amongst all his surviving children living at his 
decease, except A., in equal shares k proportions, 
etc., with benefit of survivorship k accruer among 
them. C. 8. survived her co-cxors., k died a 
widow A intestate in Aug. 1854. Testator let t 
eight children surviving, including A. All attained 
the age of twenty-one, k liis daughters 8., E, k C. 
married. E. died in 1836, leaving her husband 
W. 8. surviving, who subsequently married again, 
k died in 1851. Pltf., as the oxor. of W. 8., 
claimed liis first wife’s share of testator’s estate 
A: residue. On bill for the administration of the 
estate : — Held : the three daughters took absolute 
interests in the property.- Gooch v. 8later A: 
King (1857), 3 Jiir. N. 8. 881. 

6336. .] — After ce rtain bequests for life 

the general residue was bequeathed to the sur- 
viving children of A. who was living : — Held : 
the survivorship had reference to the death of 
testator.- Ltll e. Lill (1857), as reported in 23 
Beav. 446 ; 53 K. R. 175. 

6337. .i IlnowNE v. Hammond, No. 6358. 


post. 

6338. — .] — OiUJvSE v. Howell, No. 6199, ante. 

6339. .] — Gift to A. for life, k after her 

decease, to “the surviving children of B. k 
except the youngest son of B.,” who was to have 
£30 to his share more than the otlioi’S. The will 
proceeded, “ should either of the children die 
having no issue, his or her share to be then equally 
divided amongst the survivors”: — Held : the 
children of B. A- C. took vested interests, at the 
death of testator, in remainder expectant, on the 
decease of A., with a gift to the survivors in 


the event of any one dying wit hout issue in t hat 
interval.— Evans v. Evans (1858), 25 Beav. 81 ; 

— He Partington’s Trust, No. 


53 E. R. 5 66. 

6340. 


6375. post. 

6341. .1 Holland v. Wood, No. 6370, post. 

6342. .] Barnaby v. Tassell, No. 0377, 

post. 

6343. - .] Hickling v. Path, No. 6362, post. 

6344. Including donee of life interest.] 

Testator gave £2,000 to his daughter, M., for life, 
with a testamentary power to her to appoint that 
sum amongst her children ; but if she should die 
without leaving a child, then lie gave it to such of 
liis children as should be living at his decease ; 
and, if either of his children should die before they 
should be entitled to receive a share, leaving issue, 
their shares should be distributed amongst their 
children. Testator left M. k four other children 
living at his decease. Two of them died leaving 
issue, & two without issue ; &, afterwards, M. 
died without issue : — Held : her personal repre- 
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sentatives were entitled to one-fifth of the fund. — 
Jennings v. Newman (1839), 10 Sim. 219 ; 3 Jur. 
748 ; 59 E. R. 596 ; varied , 3 Jur. 1068, L. C. 

6345 . Direction for payment of capital — To 

children of tenant for life — On termination of life 
Interest.] — Testator bequeathed his residuary 
estate to trustees, upon trust to provide a fund, 
which was subsequently to sink into the residue, 
for the payment of annuities, Ac then to pay the 
income to his children Ac grandchild for life ; Ac 
after the decease of either of them, upon trust to 
pay & transfer the share of the party dying in the 
principal, amongst all Ac every the child Ac children 
of the party dying, and if but one, to such one 
child : — Held : the gift to trustees, followed by 
trusts directing payment <fc transfer of the capital, 
gave immediate vested interests to the children 
of the tenants for life, living at the decease of 
testator, Ac the shares of two of the children who 
survived testator, but died in the life of the tenant 
for life, passed to their legal personal representa- 
tives.— S almon v. Green (1849), 11 Beav. 453 ; 
18 L. J. Ch. 166 ; 13 L. T. O. S. 87 ; 13 Jur. 272, 
617; 50 E. R. 892. 

6346 . Trust for conversion — On termination of 
successive life interests — Revocation of life interests 
— Class ascertained at testator’s death.]— Testator 
devised a house to G. T. J. for life, Ac after his 
death to E. J. for life, Ac after the death of the 
survivor to a trustee upon trust to sell Ac hold the 
proceeds in trust for his children then living, Ac 
issue then living of any deceased child or children, 
in substitution for their parent or parents, in equal 
proportions. Testator revoked the devises to 
G. T. J. Ac E. .1. for life. G. T. J. Ac E. J. survived 
testator : — Held : the devise to the trustee took 
effect immediately upon the death of testator, Ac 
thereupon the trust for sale arose . — He Johnson, 
Danily v. Johnson (1893), 68 L. T. 20 ; 3 R. 308. 

ii. J’ersons Born Before Death of Tenant for Life . 

6347. Whether admitted to class.] — If testator 
devise lands in trust for his nephew A. Ac for his 
niece B. Ac the children of B. by her husband, to 
receive the profits when they come of age, Ac also 
bequeath money for the use of the children at their 
respective ages of twenty-one, Ac afterwards make 
a codicil confirming those bequests, all the children 
of B. not only those she had at the time the will was 
made, but those she mav afterwards have, take 
an estate in fee in the lands as tenants in common, 
Ac those who die have an equal right with those who 
live in the money bequeathed. — B ateman r. 
Roach (1724), 9 Mod. Rep. 104 ; 88 E. R. 344. 

Annotations Reid. Baldwin v. Rawer (1775), 1 C'trwp. 

309 ; M‘ Gregor v. M‘ Gregor (1859), 1 lie (J. F. J. 03. 

6348 . .1 — Testator gave the residue of his 

real Ac personal estate to his wife for life, Ac upon 
her decease he bequeathed it to the children of A. 
Ac his wife J. to be equally divided amongst them, 
J.’s children, Ac not to any children by any other 
marriage of either party. The residue is divisible 
amongst the children of A. Ac his wife, who were 
living at the death of the wife, but will not extend 
to children born after that time. — A yton r. Ayton 
( 1787), 1 Cox, Eq. Cas. 327 ; 1 Bro. C. C. 542, n. ; 
29 E. R. 1188. 

Annotation : — Refd. Godfrey c. Davis (1801), 6 Vos. 43. 

6349 . — — .]— Under a devise to II. of certain 

PART XVI. SECT. 17, SUB-SECT. 3.—- 

C. (e) ii. 

6347 i. Whether admitted to class. 1 — 

Wyndiiam v. Darby (1896), 16 N. 8. W. 

L. R. (Eq.) 216 ; 17 N. 8. W. L. J t. 

(Eq.) 272. — AUS. 

6347 ii. - Sharon & Stuart 


tenements by name for her life ; provided that if 
8. Ac A. [to whom & to whose children the reversion 
Ac inheritance of the premises were intended if II. 
should die without issue] should give H. £1,000 
for her life estate, then testator devised all Ac 
singular the estate Ac premises called, etc., to S. & 
A. for tlieir lives, share Ac share alike ; Ac on the 
death of either, their moiety unto Ac among the 
children of the survivor Ac their heirs, share & share 
alike, etc., as tenants in common, etc. Provided 
that if H. should die in possession of the premises 
single Ac without issue, then he gave the estates Ac 
premises to 8. Ac A. & to the issue of their bodies 
lawfully begotten, or to be begotten, Ac their heirs, 
as tenants in common as aforesaid : — Held : the 
words as aforesaid drew down to the second clause 
the limitations of the first, Ac showed that testator 
meant that S. Ac A. Ac their children should take 
the same estates on II. dying in possession without 
issue, as they would have done if the £1,000 had 
been paid. — Meredith v. Meredith (1809), 10 
East, 503 ; 103 E. R. 866. 

Annotations Reid. Doe d. Scott r. Roach (1816), 5 M. & S. 

482 ; Doe d. Long r. Prigg (1828), 8 B. & C. 231 ; Doe d. 

Woodall v. Woodall (1 840), 3 C. H. 349. 

6350. .] — (1) Testator devised freehold fee- 

simple estates in possession to all Ac every the child 
Ac children of his daughter, 8., for life ; Ac after 
the decease of such child Ac children, to the lawful 
issue of such child Ac children to hold to such issue, 
his, her, Ac their heirs, as tenants in common ; At 
in default of such issue, over to other persons ; S. 
had nine children, four born in the testator’s life, 
Ac live after his decease : — Held : all the nine took 
under this devise as tenants in common in tail with 
cross remainders. 

(2) Testator devised other freehold fee-simple 
estates to trustees during the life of his son, J., 
upon certain trusts, remainder to his son’s children 
Ac their issue, in the same words as in the above 
devise to his daughter’s children, Ac in default of 
such issue, to all Ac every the child Ac children of 
his daughter, 8., etc., in the same words as before : 
— Held : only six of the nine children of 8. took 
under this devise ; namely, five who were born, Ac 
one who was en ventre at the death of J. 

(3) Testator devised other freehold fee-simple 
estates to his widow for life, Ac after her decease, to 
the same uses as in the devise last stated : — Held : 
all the nine children of 8. took under this devise, 
all being bom in the widow’s life, 

(4) Testator devised other freehold fee-simple 
estates to trustees during the life Ac lives of the 
child Ac children, etc., of S. in trust, to apply the 
rents for their maintenance ; Ac after the decease 
of such child Ac children, he devised this estate to 
the lawful issue of such child Ac children, etc., in 
the same words as before : — Held : all the nine 
cliildren t ook under this devise equitable interests 
for their Lives, Ac the life of the survivor of them, Ac 
on the decease of the survivor, the estate would 
go over to the issue oC the four children bom in 
testator’s life, by purchase as tenants in common 
in fee. 

(5) Testator also bequeathed leaseholds for lives 
Ac years, in the same manner as last stated, the legal 
estate being in the trustees : — Held : all the nine 
children took in equal shares, they took absolute 
interests in the leaseholds for years, Ac estates in 
the nature of estates tail in the leaseholds for lives ; 


(1906), 12 O. L. IL 605 ; 8 O. W. II. 
625.— CAN. 

6347 iii. .] — Wood r. Wood 

(1801), 23 Dunk <Gt. of Sess.) 338 ; 33 
8c. Jur. 177. — SCOT. 

6347 iv. .] — Strachan’s Trus- 

tees v . Williamson (1889), 16 R. 


(Ct. of Sess.) 735 ; 26 Sc. L. R. 570. — 
SCOT. 

6347 v. .]— Campbell’s Trustee 

v. Dick, [1915] S. C. 100.— SCOT. 

6347 vi. .]— Wylie’s Trusteseu. 

Bruce, [1919] 8. C. 211 ; 56 Sc. L. 11. 
156 ; [1919] 1 S. L. T. 41.— SCOT. 
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(c) a 

& the limitations in the latter property were barred 
by deeds executed by some of the children. — 
Mogg v. Mogg (1815). 1 Mer. 054 ; 35 E. R. 811. 

Annotations : — As to (1) Consd. lie Nash, Cook v. Frederick, 

11009] 2 Ch. 450. As to (4) Consd. Dias v. Do Livora (1879), 

5 App. Cas. 123 ; lie Nash, Cook v. Frederick, f 1 909 j 

2 Ch. 450. As to (5) Reid. He Wynch Trusts, Ex p. 

Wynch (1854), 5 Do G. M. & G. 188. O'enerallt /, Consd. 

Gooch t\ Gooch (1851), 14 Beav. 505 ; Eddowesv. Eddowoa 

(1862), 30 Beav. 003. Reid. Boughton v. James (1844), 

1 Coll. 20 ; Oattlin v. Brown (1853). 11 Haro, 372 ; Re. 

Wenmoth’s Estate, Wenmoth v. Wonmoth (1887), 37 

Ch. D. 206. Mentd. Wliitby n Mitchell (1890), 44 Ch. D. 

85. 

6351. .] — Testator gave the residue to A. for 

life, with remainder to all the children of 13., to be 
a vested interest on attaining twenty-one ; there 
was a subsequent clause of survivorship on dying 
under twenty-one : — Held : on this <fe the general 
context, those children were alone entitled who 
were born previous to the death of the tenant for 
life. — Berkeley v. Swinburne (1835), 5 L. J. Ch. 
32. 

6352. .] — Testator devised & bequeathed 

to his trustees, all his freehold, leasehold, & 
personal estate, in trust to accumulate the rents 
interests, until his daughter H. attained twenty- 
one, then to be divided between his children, 
W., A., & H. ; & he directed that the rents & 
interests arising therefrom after his daughter 
attained twenty-one, should be paid to W., A., & 
II. equally ; all the rest & residue of his personal 
estate, he gave unto the issue of W., A., & II., 
share k. share alike. W. & H. died without issue : 
— Held : such of the children of A. as were living 
at the time of the death of H., were entitled to the 
one-third given to H. for life ; & similarly of the 
share of W.— Heather v. Winder (1835), 5 L. J. 
Ch. 41. 

Annotation : —Mentd. Roddy v. Fitzgerald (1858), 6 H. L. 

Cas. 823. 

6353. .] — Stoddart v. Dawson, Sprowle 

v. Stoddart (1838), 2 Jur. 818. 

6354. — — .] — Testator directed the residue of 
his personal estate, after the death of his wife, 
who was tenant for life, to be divided as follows : 
To his five nephews & nieces, A., B., C., I)., & E., 
two shares each, A to their children one share each ; 
the nephews & nieces survived testator : — Held : 
the residue vested in the nephews & nieces, & their 
children living at testator’s death, or born in the 
lifetime of the tenant for life ; the children taking 
per capita , but the shares of each of the nephews 
& nieces being double that of each child. — Cooke 
v. Bowen (1840), 4 Y. & C. Ex. 244 ; 1C>0 E. R. 
990. 

6355. .] — Harvey v. Harvey, No. 0249, ante. 

6356. .] — Under a gift to one for life, with 

remainder “to my grandchildren”: — Held: the 
bequest was not limited to grandchildren to whom 
legacies had previously been given nominal hn, 
but all the grandchildren who came into esse prior 
to the period of distribution were entitled. — 
Moffatt v. Burnie (1853), 18 Beav. 211 ; 23 
L. J. Ch. 591 ; 22 L. T. O. S. 218 ; 18 Jur. 32 ; 
2 W. R. 83 ; 52 E. R. 83. 

6357. .] — Testator gave a fund to his wife 

for life, with a power for her to appoint it by will 
amongst “ A., B. & C., & their respective children,” 
&, in default of appointment, he directed the 
same, at his wife’s death, to go amongst all the 
children equally. The wife made no appointment : 
— Held: (1) the children alone took, to the 
exclusion of their parents; (2) they took per 
capita ; (3) the fund vested in the children living 
at the death of testator, subject to its being either 


divested by the exercise of the power or by the 
birth of other children before tne death of the 
tenant for life. — Pattison v. Pattison (1855), 19 
Beav. 638 ; 52 E. R. 498. 

Annotation : — Refd. Rc Hutchinson, Aloxander v . Jolley 
(1886), 55 L. .7. Ch. 574. 

6358. .]— (1) Wills Act, 1837 (c. 20), s. 33, 

does not apply where the devise or bequest is to 
testator’s “ children ” as a class. 

(2) A devise or bequest over, in terms made 
dex>endent upon the marriage of the donee of the 
preceding estate, will be extended by implication 
so as to take effect on the determination of that 
estate by death. 

(3) According to the view at present taken by 
the ct. the rule is, that a devise or bequest to 
children as a class, distributable at the death of 
some other person, vests in all children in existence 
at the death of testator ; the gift , however, 
opening so as to let in such afterborn children, if 
any, as may come into existence before the period 
of distribution (Page Wood, V.-O.). — Browne v. 
Hammond (1858), John. 210 ; -70 E. R. 400. 

Annotations : — As to (1) Apld. Re Harvey's Estate, Harvey 
v. Gillow, f 1 893 J l ( ’ll. 567. As to (2) Consd. Underhill v. 
Roden (1876), 2 Ch. D. 494. Apld. In the Estate o/ Griffiths, 
Morgan v. Stephens, [1917] P. 59. Distd. Chio Khweo 
Eng v. Chia Poll Choon, [19231 A. C. 424. Reid. Ward- 
roper v. Outfield (1864), 10 L, T. 19 ; Pickwell v. Spencer 
& Snow (1872), 41 L. J. Ex. 73 ; Re Tredwell, Jeflray v. 
Tredwell, [ 18911 2 Ch. 6t0. As to (3) Consd. Re Wilmot, 
Wilinot. v. Betterton (1897), 76 L. T. 415 : Re Canney’s 
Trusts, Mayers r. St rover (1910), 101 L. T. 905. Reid, lie 
Jones' Estate, Hume r. Lloyd (1878), 26 W. 1{. 828. 

6359. .] — Testator beq neat lied his residuary 

estate upon trust to pay the dividends to his cousin 
for life ; &, as to the principal from & after her 
decease, in trust for all her children who should 
be living at her decease, & the issue of such of them 
as should then he dead leaving issue, as tenants in 
common ; but the issue, if more than one, of any 
deceased child to take as a class as if by representa- 
tion, & not as individuals : — Held : the issue of a 
child who died in the cousin’s lifetime were a 
class to be ascertained at her death.™ Penny v. 


Clarke (I860), 1 De G. P. & J. 125 ; 29 L. J. Ch. 
370 ; 1 L. T. 537 ; 6 Jur. N. 8. 307 ; 8 W. R. 286 ; 
45 E. R. 123, L. JJ. 


Annotations : — Reid. Re Poll's Trust (1861). 3 Do G. F. Sc .T. 

291. Mentd. Coo v. Bigg (1863), 1 Now Hop. 536 ; 

Lanphicr v. Buck (1865), 2 Drew. & Sm. 484 ; Hoasman 

?>. Pearso (1871), L. R. 11 Eq. 522 ; Hr Quirk, Quirk r. 

Quirk (1889). 61 L. T. 361 : Re Smith (1889), 58 L. J. Ch. 

661 ; Re Yates, Bostook r. D’Eyncourt, [1891] 3 Ch. 53. 

6360. .’j — Testator gave freehold <fc lease- 

hold property in trust for his widow for life, with 
remainder to his niece for life, & on her decease 
for all & every the child & children of the niece & 
for their respective heirs, oxers. & administrators, 
as tenants in common, the children to become 
beneficiallv interested on the death of their 
parent : — Held : the children of the niece took 
vested interests on their respective births. — 
M ‘Lachlan r. Taitt (1860), 2 i)e G. F. & J. 449 ; 
28 Beav. 407 ; 30 L. .1. Ch. 276 ; 3 L. T. 492 ; 
6 Jur. N. 8. 1260 ; 9 W. R. 152 ; 25 E. R. 695, 
L. JJ. 


Annotations : —Apld. lie Orlebar’B Sottlmt. Trusts (1875), 
L. R. 20 Eq. 711. Refd. Re Jobson, Jobson v. Richardson 
(1889), 44 Ch. I>. 154. 

6361. .] — Gift, after the death of a tenant 

for life, to the children of B. to be paid at the samo 
time & in the same manner as had been previously 
directed with respect to another & independent 
gift, including all the children of B. : — Held : to 
extend only to those children born at the death 
of the tenant for life. — Batson v. Rowlands 
(1866), 13 L. T. 663 ; 14 W. R. 261. 

6362. .] — It is an elementary principle on 

the construction of wills that a gift to a class after 
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a life interest or life rent includes all persons within 
the description of the class who were alive at 
testator’s death or have come into being during 
the lifetime of the life tenant or life renter. . . . 
I think it is equally clear that when the gift is 
made to depend upon the happening of a con- 
tingency, that contingency is not imported by 
implication into the description of the class so as 
to confine the gift to those members of the class 
who survive the contingency (Lord Davey).- — 
Hickling v. Fair, [1899] A. C. 15 ; 08 L. J. P. 0. 
12, H. L. 


Annotations : — Consd. He Walker, D unkerl y v. Hcwerdino, 
[1917] 1 Oil. 38 ; He Stephens, Tomalin v. Tomalin ’s 
Trustee, [1927] 1 Oh. 1. 

6363. .] — 'restator gave his residuary estate 

upon trust to pay one equal half part of the annual 
income to each of his two sons, A subject thereto 
as to the capital A income for their children who 
being sons attain twenty-one or being daughters 
should attain that age or marry, such children to 
take per capita. Testator died in 1895, A both of 
his sons survived him, each of them having two 
children, who were infants at the death of testator. 
In 1899 one of the sons died, A in 1912 his eldest 
son attained twenty-one. The other son was 
alive, being over sixty ytsars old at the date of this 


summons, A the other three children were still 
infants, A the question arose whether the class 
of children to fake was closed when the eldest 
child attained twenty-one: — Held: the class was 
not closed till the death of the son who was still 
alive A entitled to the annual income of one half of 
the fund, so that any child born in the lifetime of 
such surviving son would be entitled to a share, A 
therefore the child who had already attained 
twenty-one was not entitled to call for payment 
out of his share f ill the death of such son.- -Re 
Faux, Taylor r. Faux (1915), 81 L. ,T. Ch. 875 ; 
115 L. T. 81 *, 51 T. L. R. 2S9 ; 59 Sol. Jo. 457. 


. Innotation : — Folld. He Paul's Sot Hint. Trusts, Paul v. 

Nelson, [1920] 1 Uh. 99. 

6364. - . '—Testator, f who died in Nov. 1882, 
by his will, made a few weeks previously, devised A 
bequeathed the residue of his real A personal estate 
to his trustees upon trust for sale, conversion, & 
investment, A directed that after payment of 
certain annuities his trustees should divide the 
balance of the annual income into live (‘qua! parts 
A pay one-fifth part, to each of his four daughters, 
naming them, of whom L. was one, during their 
respective lives, A the remaining fifth part for the 
benefit of the children of a deceased daughter. 
Testator then directed that, in case any of his 
daughters should die without leaving lawful issue 
her surviving, or such issue should die under the 1 
age of twenty-one years, the share or shares of her 
so dying as aforesaid of A in the trust premises 
should be held by his trustees A the annual income 
applied between A amongst such of his daughters 
as might be then living A the issue of such of them 
as might be then dead, but such issue should only 
take per stirpes A not per capita : A upon the 
death of any of his daughters leaving issue her sur- 
viving, he directed that the share of such daughter 
so dying should be paid A divided between the 
issue of his daughters on their severally attaining 
their respective ages of twenty-one years if more 
than one in equal shares A proportions, A if there 
should he issue but one child, then the whole to 
such one child. L. died in Doc. 1915, a widow, 
having had eleven children, six of whom survived 
hor A attained twenty-one. Of the remaining five 
children who predeceased her, two died in infancy 
A three attained twenty-one : — Held : on the 
death of L. her one-fifth share became divisible in 
equal shares amongst all her children then living 


A the legal personal representatives of those then 
dead who survived testator A attained twenty-one. 
—Re Walker, Dunkerly- v. Hewerdtne, [1917] 
1 Ch. 38 ; 80 L. J. Ch. 190 ; 115 L. T. 70S. 

Annotation: — Folld. He Stephens, Tomalin v. Tomalin 'r 

Trustee, [1927 H Ch. 1. 

6365. .] — Re Paul’s Settlement Trusts, 

Paul v. Nelson, No. 0414, post. 

6366. If born after death of testator.] — 

Devise of real estate to It. his daughter, for life, A 
after her death without issue, to sell A divide the 
money among all A every the children of his two 
sisters. The sisters had several children born in 
the lifetime of testator. One of them had a child 
born afterwards, but in the lifetime of II. II. died 
without issue : — Held : the after-born child 
entitled. — Bartlett ?\ Hollister (1757), Amb. 
534 ; 27 E. It. 224. 

Annotation Apld. Congreve r. Congreve (1781). 1 Bro. 

C. O. 530. 

6367. ~ -Devise to trustees, in trust 

for the use of the heirs male of J. in default of such 
issue, to the use of the heirs male of It. A in default 
of such issue male, to the use of all A every the 
grandchildren of ,1. A S. as tenants in common. 
By a codicil bearing even date with the will, 
testator directs the trustees to pay the interest A 
produce of his real A personal estate to his wife B. 
A to J. A K. during their lives, with survivorship. 
Eight grandchildren were alive at- the date of the 
will : a ninth was born before testator died ; twelve 
more were born after his decease, A all in the life- 
time of R. who died without issue: — Held: as 
the twenty-one grandchildren were all alive at 
the death of R. all were equally entitled.- -- 
Baldwin v. [Carver (1775), 1 Cowp. 309 ; 2 
Doug. Iv. B. 502, n. ; 98 E. R. 1102. 

Annotations ; — Refd. Avion r. Ayton (1 787 ). 1 Cox. Kq. Ons. 

327 : Morgan <1. Sunnnn n. Surnmn (1808), I Taunt. 289 ; 

Doe (1. Long r. Trigg (1828). 8 B. A (’. 231. Mentd. Doo <1. 

Fonnernau r. Fonnereuu (1780), 2 Doug. K. B. 487. 

6363. - - . i - Child born after death of 

testator decreed to take under a general gift to A. 
for life, then to the children of A., but this point 
not contested. - Simmons v. Vallance (1793), 4 
Bro. C. C. 315 ; 29 E. B. 927. 

6369. — — .] -- Bequest to testator’s wife 

for life ; then, after an appropriation to answer 
annuities, to the children of testator’s brothers A 
sisters. All the children living at the death of 
testator A those horn afterwards before the death 
of the wife had vested interests ; a codicil in favour 
of the same objects, only restrained to those sur- 
viving at the time of distribution, being held to 
apply only to the capital of the fund appropriated 
to the annuities. — Middleton v. Messenger 
(1799), 5 Ves. 136 ; 31 E. R. 511. 

6370. / — Bequest of the produce of 

the sale of a copyhold estate to A., the wife of B.. 
for life ; A after her death to divide the principal 
among the children of B. A 0. equally ; A of 
testator’s reversionary interest in Bank stock on 
the death of D., if in his name at his decease, A 
if not, at D.’s death, equally among the same 
children. Vested interests in all the children 
comprising those who died, & those who came 
into existence, after the death of testator A during 
the lives of the tenants for life. — Walker r. Shore 
(1808), 15 Ves. 122 ; 33 E. R. 701, L. C. 

Annotations : — Apld. Evans r. Jones (1S4G), 2 Coll. 516. 

Reid. Ilarvev c. Straecv (1852). 1 Drew. 73 ; Baldwin r. 

Rogers (1853), 3 Do G. M. A G. 049 ; Noathway v. Reed 

(1853), 3 Do G. M. A G. 18. Mentd. Taylor v. Martindale 

(1842), 1 Y. A C. Ch. Cas. 658 ; King r. Cullen (1848), 

2 Do G. & 8m. 252. 

6371. /—-Odell v. Crone, No. 6326, 

ante. 

6372. - — .] -Bequest of residue, after 
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ii ., iii.y iv. v.] 

death of testator’s wife, to five of his children, & 
to “ the son of my son J., or his other children, 
that is living,” held to pass shares to children of the 
son, born after the testator’s death, Ac before the 
death of his wife. — Terrs v. Carpenter (1816), 
1 Madd. 290 : 56 E. R. 107. 

Annotations : — Mentd. CTackelt v. Bethune (1820), 1 Jac. 
& W. 580 ; Law v. limiter (1820), 1 Russ. 100 ; Docker 
r. Somes (1834), 2 My. & Iv. 055 ; Buxton v. Buxton (1835). 
1 My. & Ur. 80 ; Gotham r. West (1837), Donnelly, 199 ; 
Clough v. Bond (1838), 3 My. & Cr. 490 ; Reighiugton r. 
(Irani (1840), 5 My. 8c Cr. 258 ; Massey v. Moss (1842), 
1 Hare, 319 ; Heighington v. Grant (1845), 9 Ph. 000 : 
A.-G. v. Alford (1854), 2 Sm. & G. 488 ; Pride v. Fooks 
(1858), 4 Jur. N. S. 078 ; Bell v. Turner (1877), 47 L. J. Cli. 
75; Hr Gasquoine, Gasquoino r. Gasquoine, 118941 
1 Cli. 470 ; lie Roberts, Knight v. Roberts (1897), 70 L. T. 
479. 


6373. 


.] — Devise to testator’s wife S. 


for life, & after her decease, that the estate should 
be settled by counsel, Ac go to Ac amongst his 
grandchildren of t he male kind, Ac their issue in tail 
male with remainder over. Only one grandchild 
born in testator’s life, but two born, afterwards 
before the death of testator’s wife, Ac held, a grand- 
child born after the death of testator, Ac before the 
death of bis wife, took an estate tail male. — 
Marshall r. Bousfield (1817), 2 Madd. 160 ; 56 
E. It. 21)6. 

Annotations : — Mentd. Parker r. Bolton (1835), 5 L. J. Cli. 

98 ; Trevor r. Trevor (1812), (5 Jur. 8(13. 

6374. .] — Gift, after a previous life 

estate to 0., to the children of W. who should be 
living at the death of testator Ac C. : — Held : a 
child of AW, who was born after the death of 
testator A: survived was included in the class, 
Ac took a share. — Eox v. Garrett (No. 2) (1860), 
2S Beav. 19 ; 51 E. B. 272. 

6375. .] — Testator devised & be- 
queathed all his residuary real Ac personal estate 
to trustees upon trust during the lives of his 
brothers Ac sisters A: the lives A: life of the sur- 
vivors, to pay the rents Ac dividends in sevenths 
as therein mentioned, A: after the decease of the 
survivor to pay Ac divide the same ” unto Ac- 
tually between all bis nephews A: nieces, grand- 
nephews Ac grandnieces, to take per capita.” 
Testator elsewhere spoke of the shores as ” pre- 
sumptive ” : -Held : the whole class of testator’s 
nephews Ac nieces, grandnephews Ac grandnieces 
were comprised in this bequest , comprising those 
who were living at his death. A: those who had been 
born since in the lifetime of the tenant for life.- )\e 
Partington’s Trust (1801), 3 Gill. 378 ; 5 L. T. 
599 ; 8 Jur. N. K. 877 ; 66 E. R. 456. 

6376. — .] — Testator devised lands to 

his daughter A. in fee. A: by codicil he ordered that 
the lands given by his will to A. should be not so 
given, hut to all the children or legal issue of A., to 
he divided amongst them in equal shares, after 
the decease of his daughter A. A: her husband. 
She had ten children, one of whom died in the 
lifetime of testator. A: three, who survived him, 
died in her lifetime : — Held : the children of A., 
who were living at the death of testator, Ac those 
who were horn afterwards, took vested interests 
in fee, to the exclusion of grandchildren Ac great- 
grandchildren.-- Holland v. Wood (1870), E. E. 
11 Eq. 91. 

Annotation : — Refd. He Colov, Gibson v. Gibson (1900), 83 

Ii. T. 071. 

6377. — Testator bequeathed “all 

my furniture, etc.” together with six freehold 
houses, to his wife for life, & after her decease, as 


follows : “ One half to my brothers Ac sisters for 
their life Ac then to come to their children, Ac in the 
same manner to my wife, brother <fc brother’s 
children Ac grandchildren.” At the date of the 
will testator had one brother Ac three sisters living, 
another brother Ac another sister having died ; 
both leaving children. At the same date thero 
was one wife’s brother living, two wife’s brothers 
having died, one without issue living, the other 
leaving children Ac grandchildren. At the date of 
testator’s death his wife Ac all his brothers Ac 
sisters were dead, hut his wife’s brother was still 
living ; — Held : one moiety of the property was 
divisible among all the children living, at testator’s 
death, of all Ids brothers Ac sisters who left children, 
per stirpes ; the wife’s surviving brother took an 
estate for life in the other moiety, Ac after his death 
it was divisible amongst all the children Ac grand- 
children living at his death, or coming into exist- 
ence during the lifetime of the tenant for life, of 
himself &• the other wife’s brothers who left children 
or grandchildren ; the families taking per stirpes , Ac 
tlie children Ac grandchildren of each family per 
capita — Rarnaby v. Tassell (1871), L. R. 11 Eq. 
363 ; 24 E. T. 221 ; 19 W. R. 323. 

Annotation : - Mentd. Atty v. Plough (1872), 20 W. R. 397. 

6378. Gift after several life Interests — Class 

ascertained at death of each tenant for life.] — 

Testator gave his residuary estate to trustees upon 
trust for his three daughters equally during their 
respective lives, Ac if all, or any, or either of them 
should die leaving issue, then upon trust to pay Ac 
apply one-third part unto Ac amongst the issue 
of each of his daughters that should happen to die 
leaving issue, in equal shares, Ac if only one of them 
should die leaving issue, then to pay Ac apply the 
whole to Ac equally amongst the issue of such one 
daughter, with a gift over if all tlie (laughters 
should die without leaving issue. The three 
daughters survived testator. One of them after- 
wards died leaving several children. On the death 
of another of them unmarried : — Held : cross- 
limitations must be implied between the three 
daughters Ac their families, Ac the class of issue 
entitled to take must he ascertained at the death 
of each daughter leaving issue her surviving . — He 
Ridge’s Trusts (1872), 7 Gh. App. 665 ; II D. J. 
Oh. 787 ; 27 L. T. Ml ; 20 W. R. 878, E. JJ. 

Annotations : — Refd. lie Hudson, Hudson r. Hudson (1882). 

20 Cli. D. 4 00. Mentd. lie Meal's, Parker v. Meats, [1914] 

3 Uh. 094. 

6379. Alienation on bankruptcy of tenant 

for life.] — He Bedson’s Trusts, No. 6215, ante. 

iii. Persons Born After Death of Tenant for Life . 

6380. Whether admitted to class.] — Testator 
devises a term to his wife for life, with remainder 
to his two sons ; but if they should have issue 
male, then to be reserved for such issue. If one 
of the sons has issue, although born after the 
determination of the particular estate, he shall 
have the term.- Branford v. Blanford (1(515), 
Oro. Jac. 394 ; Moore, K. B. 846 ; Godb. 266; 1 
Roll. Rep. 31 8 ; 79 E. R. 337 ; sub nom. Blamford 
v. B RAM FORD, 3 Bulst. 98. 

Annotations : — Refd. Bate v. Amherst, (10(52), T. Raym. 82 ; 

Hcattergood v. Edge (1099), 12 Mod. Ren. 278 ; Gore v. 

(lore (1733), Kel. W. 254 ; lie Ashfortli, Sibley v. Ashforth, 

f 1 1*05 j 1 Gh. 535 ; lie Nash, Cook v. Frederick, [1910] 

l Ch. 1. 

6381. .] — Ayton v. Ayton, No. 6348, ante . 

6382. .] — Berkeley v. Swinburne, No. 

6351, ante. 

6383. — -.] — Gift to A. for life, Ac after her 


PART XVI. SECT. 17, SUB-SECT. 3.— C. (e) iii. 
6380 i. Whether admitted to clusa.) — Wood r. Wood (1861), 23 Dunl. (Ct. of Sees.) 338 ; 
6380 ii. ,] — Murray’s Trustee v. Murray, [1919] 8. C. 552 ; 56 Sc. L. It. 503 ; 


33 Sc. Jur. 177.— SCOT. 
[1919] 2 S. L. T. 47.— SCOT. 
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decease to all the children of B., who should be 
living at testator’s death or be born afterwards 
who should attain twenty-one, with a direction 
that no child should be excluded in consequence 
of any other child having attained a vested 
interest : — Held ; the class was to be ascertained 
upon the latter of these two events, viz., a child 
of B. attaining twenty-one 6c the death of A., 6c 
a child born after that period was excluded. — 
Parsons v . Justice (1805), 34 Beav. 598 ; 55 
E. It. 700. 

6384. .] — Batson v . Rowlands, No. 0361, 

ante. 

6385. Child en ventre sa mere at death of 

life tenant.] — Mogg v. Mogg, No. 0350, ante. 

iv. Persons Dy ing During Tenancy for Life. 

See Sect. 20, sub-sect. 3, E. (c), post. 

v. Gift After Gift of Annuity. 

6386. Period of distribution — Death of annui- 
tant.] — Bowles v. More (1755), 9 Mod. Rep. 
491 ; 88 E. R. 595. 

6387. — .] — Testator devised & be- 
queathed his residuary real A; personal estate to 
trustees upon trust for sale 6c conversion, 6c out 
of the income to arise therefrom, to pay certain 
annuities to his wife A children respectively. The 
trustees were then directed to stand possessed of 
the balance thereof upon the trusts thereinafter 
declared ; 6c testator directed that, if any of his 
children should die in his lifetime or afterwards, 
without having acquired a vested interest in the 
income or trust moneys, leaving any child or 
children, then A in such case such last-mentioned 
child or children should be entitled to the same 
share of the income as his, her, or their deceased 
parent would have been entitled to, if living ; 6c 
from 6c after the determination of the estates & 
interests in the trust property thereinbefore limited 
& given, upon trust to divide same between 6c 
amongst the whole of testator’s grandchildren in 
equal shares per capita , as 6c when they, being 
respectively a son or sons, should attain the age 
of twenty-one } ears, or being a daughter or 
daughters, should attain that age or marry, for 
their own use 6c benefit absolutely. Upon the 
questions as to what would be the period of 
distribution of the capital, 6c amongst whom such 
capital would be divisible: — Held: no distribu- 
tion could take place until the death of the last 
surviving annuitant, 6c all testator’s grandchildren 
then existing would be entitled to share equally. — 
Jtc IJiscoE, IIiscoe v. Waite (1883), 48 L. T. 510. 

6388. Whether as at death of testator. 

E. S. devised all her real estate to trustees for a 
term of live hundred years to raise £200 for the 
purposes in the will mentioned, 6c after the deter- 
mination of that term 6c subject thereto to other 
trustees for a term of one thousand years in trust, 
to pay out of the rents certain annuities 6c subject 
to the two terms, she gave the premises to all 6c 
every the child 6c children of her brother T. G. 
6c the heirs of their bodies, etc. T. G. had two 
children at the death of testatrix, 6c one born, 
afterwards, but before tho death of tho annuitants. 
This is an immediate devise, 6c the last mentioned 
child being born after testatrix’s death, is not 
entitled to any share of the premises. — Singleton 
v . Gilbert (1784), 1 Cox, Eq. Cas. 08 ; 29 E. R. 
1000, L. 0. 

Aniwtationa : — Apld. Picken v. Matthews (1ST8), 10 Ch. D. 

2G4. Refd. Godfrey v. Davis (1801), G Ves. 43. 

6389. .] — Bequest of residue, in trust, 

after payment of an annuity of £50 to A. lor life, 
to apply the residue of the interest towards the 


maintenance of the children of B. until twenty- 
one, 6c in case of the death of A. during their 
minority, to apply the whole or so much as was 
necessary in the same way, 6c after the death of A., 
when such children attained twenty-one, to 
transfer the principal to them. There was a gift 
over in caso there should be no children of B. 
living at the death of A. The fund was more 
than sufficient to provide for the annuity : — Held : 
the gift to the children was not confined to those 
living at tho death of testatrix. — Gardner v. 
James (1843), 0 Beav. 170 ; 49 E. R. 790. 

6390. .J — Where a sum directed by 

testatrix to be set apart for an annuity was be- 
queathed, on the death of the annuitant, to such 
of testatrix’s nephews 6c nieces as should be 
“ then ” living, A the child 6c children of such of 
them as should be “then” dead: — Held: the 
children of a nephew who was dead at the date 
of the will were entitled to participate, 6c their 
interests vested at the death of testatrix . — Re 
Eaulding’s Trust (1858), 20 Beav. 203 ; 28 

L. J. Oh. 217 ; 32 L. T. O. S. 154 ; 4 Jur. N. S. 
1289 ; 53 E. R. 899 ; sub norn. Re Paulding’s 
Trusts, 7 W. R. 74. 

6391. .] — Testator, after giving an 

annuity to his wife, gave to his seven children all 
his real A personal estate, 6c provided that, after 
the decease of his wife, the annuity, together with 
all rents, interest, dividends, 6c proiits arising from 
his estate should be divided between his children 
equally. lie directed his exors. to sell 6c convert 
his furniture, lands, houses, tenements, 6c other 
property whenever it should appear to their satis- 
faction that such sale should be for the benefit of 
his children, 6c that all the money arising from the 
sale should be invested in trust for the benefit of 
his children as therein mentioned :- — Held : the 
interests of the children vested at the death of 
testator, the direction to convert was peremptory, 

6c the property must be considered as converted 
from the time of testator’s death. — Re Raw, 
Morris v. Griffiths (1884), 20 Ch. I). 001 ; 53 
L. J. Ch. 1051 ; 51 L. T. 283 ; 32 W. R. 986. 

Aji nutations Refd. Rr Hotchkys, Frcko r. Calmadv (1SSG), 

34 W. n. r>(»y ; Kirkland v. PeutfiHd (11)03), 88 L. T. 472 ; 

Gresham Life Atssce. Soc. r. Crowtlior (11) 14), 111 L. T. 

887. 

6392. - Gift of principal of residue after 

death of annuitant — No gift of life interest, thereon.] 

—(1) Where there was a gift of residue to a class, 
A no tenancy for life of the income of that residue, 
but the division of the principal was postponed 
until after the death of one annuitant, the general 
rule that the class must be ascertained at the death 
of testator was adhered to. 

(2) Bequest of an annuity to a father for the 
maintenance of his children until they respec- 
tively attain twenty-one, 6c a further bequest of a 
principal sum to lie divided among the children 
as they respectively attain twent y-one, the amount 
of the annuity will not be reduced proportionately 
as the children respectively come of age. — B ortoft 
v. Wadsworth (1804), 12 W. R. 523. 

6393. Date of will.] — Testator bequeathed 

all the stock in the funds which ho might die 
possessed of to trustees, upon trust to pay an 
annuity to his wife for life, A after her decease 
upon trust to pay A apply the dividends of the 
stock to 6c for the proper use A beneiit of E., the 
eldest daughter of his brother J., A the other 
children of lus brother, in equal shares, for their 
respective lives. lie directed that the principal 
stock should be divided 6c apportioned to 6c 
amongst all 6c every the lawful issue of the said E., 
& the other children of his brother, in equal shares 
6c proportions, 6c be assigned to them respectively, 
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upon their severally attaining the age of twenty- 
one years, A to the survivors or survivor of them. 
He left the residue of his estate to his wife. Bv a 
codicil he explained that by E., the eldest daughter 
of his brother, he meant an illegitimate daughter 
called E. At the date of testator’s will A of his 
death his brother had three children only ; 
namely, E., M. A J. Of these E. survived the 
widow A had a child, who also survived the widow ; 
M. died in the widow’s lifetime, leaving a child 
who survived the widow ; A J. died in the widow’s 
lifetime without leaving issue : — Held : by the 
expression “ E. A the other children ” testator 
intended the three children of his brother living 
at the date of the will ; each of the three children 
took a life interest only in one-tliird of the divi- 
dends ; A, consequently, upon the death of the 
widow E. took a life interest in one-third of the 
dividends, A each of the children of E. A M. took 
one-third of the capital. — Leach i\ Leach (1843), 
2 Y. & C. Ch. Cas. 495. 

Annotation : — Held. Habergham v. llidehulgli (3870), L. K. 
y Eq. ;rjo. 

vi. Particular Words and Phrases. 

6394. “Then living” — Reference to death of 
tenant for life.] — Testator bequeathed the residue 
of his personal estate to his exons, in trust for the 
benefit of his wife A children living at his decease, 
in manner following (that is to say), to pay the 
dividends to his wife for her life, A after her 
decease to apply them for the benefit of his 
children then living ; but his meaning was that 
such of them as should then have attained twenty- 
one should have their shares, A that the others 
should have their shares on attaining that age ; 
A he directed, that, in case of the death of all his 
children under the age of twenty-one without 
issue, such residue should go to his wife ; but 
that if there should be issue of any of his children 
living, after the death of the whole of such children, 
it should be divided amongst such issue : — Held : 
the children living at the death of the w r ife were 
entitled to the residue, to the exclusion of the 
issue of a child who died in the wife’s lifetime. — 
La Roche v. Davies (1837), 3 Y. A C. Ex. 612, n. , 

1 Jur. 571,; 160 E. R. 846, L. C. 

6395. .] — Testator devised all his real 

A personal estate to his wife for life, A after her 
decease, to such of his children as should be then 
living, their heirs, exors., administrators, A 
assigns, share A share alike, as tenants in common, 
with benelit of survivorship in case any died with- 
out issue under twenty-one ; but if any of them 
his children should happen to die, leaving lawful 
issue, testator willed that such issue should take 
their lather’s or mother’s share. Testator left 
several children, of whom one only, a son. survived 
the wife ; but one of the others, a daughter, left 
issue : — Held : the son was entitled to the whole 
property, to the exclusion of the issue of the 
daughter ; such children only of testator being 
entitled to the benefits of the will as were living 
at the death of the wife , — Ex p. Hunter (1839), 

3 Y. A 0. Ex. 610 ; 160 E. R. 845. 

6396. .J — Testator gave the interest 

of £400 during the life of J. his daughter, A after 
her decease, in case she should die without issue, 
the principal to his other eight children, then 
living, equally ; A if any should be then dead, 
his or her issue, if any, should be entitled to the 
shares or share of him or her then dead ; but if J. 
should happen to leave any issue surviving then the 
£400 to be divided into nine equal shares, one to go 


to such her issue, & the other eight to be divided 
in such manner as the whole was directed to be 
divided in case of her dying without issue. J. 
died unmarried, the eight other children having 
survived the testator, but died in her lifetime, 
leaving issue : — Held : the legacy should be 
divided into eighths, A go to the grandchildren A 
remoter issue living at the death of J. — Southam 
v. Blake (1854), 2 W. R. 446. 

Annotation : — Reid. He Flower, Mathoson v. Goodwyn (1890), 
02 L. T. 210. 

6397. .] — The word “ then ” used 

twice in the same sentence in a will construed, in 
the first instance, as pointing to the event, A in 
the second as an adverb of time. 

Testator devised an estate to his sons P. & J. 
equally, during the life of P., A until his youngest 
child attained twenty-one, A on the death of P., 
A on the youngest child attaining twenty-one, to 
sell it A pay one-half of the money to J. A his 
heirs, A the other half among the then living 
children of P. “ But ” (said testator) “ in case of 
.T.’s death without lawful issue before the division 
takes place, then 1 give his half share to A amongst 
my then living grandchildren, share A share alike.” 
J. died without issue in 1827, P. died in 1858 : — 
Held : the grandchildren were' to be ascertained 
at the death of 1*., A the representatives of a 
grandchild who died in 1856 took no share. — Gill 
v. Barrett (I860), 29 Beav. 372 ; 54 E. R. 671. 

6398. — .] — Testator, in an obscure will, 

gave a life interest, to A., with remainder to his 
children, A in the event of A. dying without 
leaving a child who should attain twenty-one, 
directed his estates to be converted, A the moneys 
arising therefrom to be divided “ share A share 
alike, amongst the children of X., Y., A Z., each 
A every of the persons so to be benefited, then 
living, to have an equal share one with the other ; 
A if any of the persons so intended to be benefited 
shall be then dead, A leave a child or children, 
grandchild or grandchildren, such child or children, 
grandchild or grandchildren, is A are entitled to 
the same share as their father, mother, grand- 
father, or grandmother, as the case might be, 
would have been entitled to had each such person 
thereby intended to be benefited been then 
living.” A. died a bachelor”: — Held: (1) the 
children of X., Y., A Z., who were living at A.’s 
death, were alone, of the first, (‘lass of takers, 
entitled to a share ; (2) the children or grand- 

children of the first takers, dying in the lifetime 
of the tenant for life, must themselves be living at- 
A.’s decease to be entitled to a share. — Palmer v. 
('rut well (1862), 8 Jur. N. 8. 479. 

6399. — — .j —Testator bequeathed a life 

interest in the residue of his estate to his three 
children, A directed that after their decease 
“ respectively ” the third part of such residue w r as 
to go “ unto such of their children as shall be then 
living, A the child or children of such of them as 
should be then dead, their exors., administrators, 

A assigns, in equal shares A proportions ” - 

Held : on the death of each child his share went 
amongst such of the children of all the bene- 
ficiaries as were actually living at the date of the 
death of the child. — Brown v. Thompson, Brow'N 
v. Dewick, Brown v. Dewick (1865), 13 L. T. 
395 ; 11 Jur. N. 8. 922 ; 14 W. R. 76. 

6400. -Britnell v. W Alton, [1869] 
W. N. 238. 

Annotation : — Reid. Heasmuu v. Pcarse (1871), 40 L. J. Cli. 
258. 

6401. .] — Testator bequeathed to his 

son 8. ” the interest of £2,000, to be paid him by 
my exor. yearly so long as he lives, A then the 
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principal to be divided amongst my real sons A 
daughters that are living, except my son that has 
the interest paid him.” The will contained no 
residuary gift. Testator left 8 ., A eight other 
children, who all predeceased 8. : — Held : the 
class amongst whom upon the death of 8. the 
£2,000 was to be divided, must be ascertained at 
the death of 8., A the gift over failing, A there 
being an intestacy, the next of kin of testator 
living at his death were entitled . — lie Davis’b 
Trusts (1872), 27 L. T. 477 ; 12 Cox, C. C. 295. 
Annotation : — Consd. Talbot v. Jevora (1017), 117 L. T. 430. 

6402. Unless contrary Intention 

appears.] — Testator having given property to his 
wife while unmarried, A after her decease to his 
children “ then living ” : — Held : the children 
living at that time, alone would take, unless it 
appeared upon the construction of the whole will 
A to effectuate a clear intention appearing in other 
parts of it, that the words ” then living ” ought to 
be rejected as repugnant, or to be qualified in 
order to give effect to other words inconsistent 
with them. — Tawney v. Ward (1839), 1 Beav. 
563 ; 48 E. R. 1059. 

Annotation : — Apld. Pritchard v. Norris (1855), 25 L. T. O. S. 

00. 


0403 . Attainment of specified age by 

beneficiaries.] — Testator cannot have intended 
this sale to take place during the life of his wife, 
lie never meant to take away the income in specie 
which he had given to her. In saying that the 
sale is to take place when the youngest child 
attains twenty-one he means that the sale is to 
take place when both events have happened, the 
death of the wife, A the youngest child’s attaining 
twenty-one. In directing the proceeds to be 
held in trust for a class of persons “ then ” living, 
he means living at the time at which, according to 
the will, the sale was to take place (James, L.J.).— 
lie Deiuiiton’s Settled Estates (1876), 2 Ch. I). 


rr u‘> 

l o,» 


45 L. J. Ch. 825 ; 35 L. T. 81, C. A. 


Annotation : — Distd. lit Millie, (irant v. Hu'sliam (1887), 57 
L. T. 828. 


6404. Prior gifts both direct & through 

medium of trustees.] — A wealthy Tarsi resident 
of Bombay died on Apr. 3, ] 906, leaving his wife 8., 
two sons, J . A Jv., A several daughters him surviving. 
By his will dated Apr. 10, 1905, after appoint - 
ing exors. A trustees, A leaving annuities to mem- 
bers of his family during the life of 8., directing 
that the residuary income should be divided A 
paid during her life to J. A K., A making provision 
in the event of either son’s death for liis widow A 
issue, he devised to S. for her life ” Gapadia 
House ” in which lie was living, A directed his 
exors. during the life of S. to let another house of 
his called “ Button Villa,” the rent of which was 
to count as part of the residuary income. Testator 
further (Glause 19) directed that “ after the decease 
of my wife, or in case she shall predecease me, 
then forthwith after my death ” the exors. should 
stand seised A possessed of “ Capadia House A 
the furniture therein, A Button Villa A all my 
residuary property,” A lie devised “ Capadia 
House ” to the trust ees upon trust for his son 
J. for life, A in the event of his death, upon trust 
for his widow A issue in such shares as J. may by 
his will appoint to his widow, “ A subject t hereto 
A in default of any such appointment upon trust 
to J.’s issue, A in default- of any such issue, A sub- 
ject to any appointment for his widow as afore- 
said upon trust for his brother K., if then living, 
A failing him upon trust for the right heirs of me,” 
testator. In Clause 21 there were similar limita- 
tions with respect to “ Button Villa,” except that 
it was devised to lv. A the sons’ names were in 


inverse order. J. died in June, 1908, without 
widow or issue, but 8. was still living. In a suit 
by K. claiming that on JVs death he became entitled 
to “ Capadia House,” A his share of the residuary 
property subject to the life interest of 8. : — Held : 
the case fell within the rule “ that where there 
is a gift after prior interests to persons then living 
the word ‘ then * refers most naturally to the last 
antecedent,” A the words “ if then living ” in 
Clause 20 of the will in suit meant living at the 
death of J. — Kaikushru Bezonji Nanabhoy 
Capadia v. Shieinbai Bezonji Capadia (1918), 

I. ii. R. 43 Bom. 88, P. C. 

6405. Reference to death of remainderman 

— Gift over if remainderman predeceases tenant for 
life.] — Testator bequeathed £1,000 to A. for life 
with remainder to her issue, A in default of issue 
to 8. absolutely. But if 8. should die before 
decease of A., then he gave the sum to such of her 
children as should be ” then living ” : — Held : 
“ then living ” meant living at the death of 8. — 
Drew v. Drew (1874), 22 W. B. 314. 

6406. “ Then dead ” — Reference to death of 
tenant for life.]— Testator gave long annuities to 

A. for life, A if she died without leaving issue her 
surviving, then to B. A C., to be paid to them at 
twenty-one, if both living ; but if either should be 
then dead, then to the survivor. B. A C. both 
attained twenty-one, but died in the lifetime of A., 
who died without issue : — Held : the word then 
had reference to the death of A. without issue ; & 
the residuary legatee, A not the representatives of 

B. A C. took. — Widdicombe v. Muller (1853), 
1 Drew. 443 ; 22 L. J. Ch. 614 ; 1 W. It. 223 ; Cl 
E. It. 521. 

6407. — .] — Bequest of residue upon 

trust for D. for life, A from A after her decease 
upon trust for all the children of J. A “ the lawful 
issue of such of them as may be then dead, in 
equal shares A proportions, to take per stirpes A 
not per capita .” D., A all the children of J., pre- 

deceased testator. Only one of the children of J., 
predeceased testator. Only one of the children of 

J. was ever married, A she survived D. A left- 
children :—Hcld : Hie word “ then ” must be read 
as referring to the death of D., A consequently 
there was an intestacy, A testator’s next-of-kin 
were entitled . — He Milne, Grant v. IIeysham 
(1887), 56 L. J. Ch. 543 ; 50 L. T. 852 ; affd. t 57 
L. T. 828, C. A. 

“ Survivors.”] — See Sect. 27, post . 

(/) Gift Over on Forfeiture of Interest . 

6408. On bankruptcy — Class ascertained on ad- 
judication.] — By a second codicil testator narrowed 
down an absolute gift in the will to W., which had 
been reduced to a life interest in the first codicil to a 
life interest forfeitable on bkpey., A after this 
interest had determined the property was to go 
upon the trust s “ in the will contained,” “ A as an 
acceleration to such trusts ” — he., to all the chil- 
dren of W. who attained twenty-one. One child, 
pltf., had attained that age : — Held : tlio class was 
closed as soon as W. was adjudicated a bkpt . — lie 
Curzon, Martin v. Perry (1912), 56 Sol. Jo. 362. 

Gifts over on forfeiture of interest generally.] — 
See Sect. 30, post . 

(0) Gift Over on Man'iage . 

6409. Class ascertained on marriage.] — Bequest 
to A. during widowhood, A immediately after her 
death or second marriage, whichever event should 
first happen, to trustees to sell A divide between 
several persons named, such of them as should be 
living at the death of A. A. married again : - 
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■ the property thereupon became immedi- 
ately distributable. — Bainbridge v. Cream (1852 ), 
16 Beav. 25; 19 L. T. O. S. 151; 51 E. R. 
6S5. 


Annotations : — Apld. Stanford r. Stanford (1886), 31 Cli. 1). 
3G2. Dbtd. & Folld. He Tucker, Bowcliior v, Gordon 
(1887), 56 L. .T. Ch. 449. Apld. lie Dear, Helby r. Dear 
(1889), 58 L. J. Ch. (559. Consd. lie Tredwell, J elf ray r. 
Tree! well, [1891] 2 Ch. (540. Dbtd. & Folld. lie Warner, 
Watts v. Silvcy, [1918] 1 Ch. 3(58. 


6410. — — .j- - Where a will contains a gift of an 
estate for life or until marriage, followed by a gift 
over, in terms depending on marriage only, the 
gift over will be construed to take effect on the 
determination of the previous estate whether by 
death or marriage ; A there is no difference in this 
respect whether the first estate is limited to a 
widow or to any other persons. 

If the gift over be in favour of a class, to be 
ascertained on the determination of the previous 
estate by marriage, the class will, nevertheless, be 
ascertained at the time, when the previous estate 
determines either wav.- Walpole v. Laslett 
(1862), 1 New Rep. 180 ; 7 L. T. 526. 

6411. — — .] — Testator directed his trustees to 
pay the income of a certain sum of money to A., 
the widow of AY., for life, or until she should marry 
again, A from At immediately after her death or 
remarriage to pay A divide the sum equally 
between all the children of A. A: XV. living at the 
death of their mother A the issue of deceased 


children, such issue to take their parents’ share : — 
Held : the class must be ascertained upon the 
marrying again of the widow . — He Tucker, 
Bowciuer v. Gordon (1887), 56 L. J. Ch. 449 ; 56 
L. T. 1 IS ; 35 W. R. 344. 

Annotation Folld. He Warner, Watts r. Silver, [1918] 
1 Ch. 3(58. 


6412. — — Testator gave his property to his 
widow for the benefit of his children so long as his 
wife remained unmarried, A in the event of her 
marrying, gave her a life interest in 1*2.000, which 
he directed to be invested, A in the event of her 
death, to be divided equally between his children 
He then authorised certain advancements on loan 
to be made to his children, A continued : “ At my 
wife’s death the estate then remaining is to be 
divided into four parts, A the proceeds divided 
equally amongst the children then surviving.” 
The widow married again Held : the residue 
vested in the children living at the widow’s re- 
marriage.— lie Dear, Helby v. Dear (1889), 58 
L. J. Ch. 059 : 61 L. T. 432 ; 38 W. R. 31. 

Annotation : — N.F. lie Tredwell, .TefTray v. Tredwell, L1891] 
2 Ch. (540. 


6413. .] -Testator gave property to trustees 

in trust to pay the income to his wife during her 
widowhood, A after her ” death or remarriage,” to 
hold the property in trust “ for all or any my 
children or child living at the decease of the sur- 
vivor of myself A my wife A the children then 
living of any deceased child of mine,” who were to 
take the parent’s share. At the date of the 


widow’s remarriage 


all testator’s children were 


living, but in her lifetime one child died leaving 
children, A there were children of one of the 


surviving children of testator : — Held : the children 
living at t he date of t he remarriage then took imme- 
diate vested interests to the exclusion of all grand- 
children. — Re Warner, Watts v. Stlvey, [1918J 


1 Ch. 368 ; 87 L. .T. Ch. 234 ; 118 L. T. 353 ; 34 
T. L. R. 130 ; 62 Sol. Jo. 159. 

6414. .] — P. on Aug. 11, 1910, by deed 

settled funds on usual trusts for his daughter B. 
for life A her issue, with a gift over in default of her 
issue, which happened, for the children of his three 
other children on attaining twenty-one or marriage. 
The settlement empowered B. by deed or will to 
appoint one-half of the income of the trust funds in 
favour of any husband of hers who might survive 
her during his widowhood. On the same day P. 
made his will A bequeathed the sum of £20,000 to 
the persons who at his death should be the trustees 
of the settlement “ to be held upon the trusts,” 
etc., in such settlement declared concerning the 
property thereby settled, & so that such trusts, 
etc., should “ take effect in relation to the sum of 
£20,000 in the same manner in all respects as if 
such sum had formed part of the property origi- 
nally settled by such indenture.” P.’s three other 
children were married, A at his death in 1917 he had 
several grandchildren. B. died in 1918, A by her 
will made in 1012, after reciting the settlement 
appointed one-half of the income of “ the trust 
fund thereby settled ” to her husband during his 
widowhood. The husband claimed one-half of the 
income of the whole of the trust funds, including 
the £20,000, A two of the grandchildren, who had 
attained twenty-one, claimed immediate payment 
of their respective shares in one-half of the capital 
of the whole of the trust funds -.—Held : the class 
of grandchildren to take under the gift over did 
not close when the eldest grandchild attained 
twenty-one but remained open until the death of 
the husband, A the two grandchildren who had 
attained twenty-one were not entitled to immediate 
payment of any part of the capital of the trust 
funds. — Re Paul’s Settlement Trusts, Paul v. 
Nelson, LI 920] 1 Ch. 99 ; 88 L. J. Ch. 530 ; 121 
L. T. 544 ; 63 Sol. Jo. 724. 

Annotation : — Consd. He Campbell's Trusts, Public Trustee 

v. Campbell, [1922J 1 Ch. 551. 

Gift over on marriage generally.;— Sen Sect. 25, 
sub-sect. 3, D., post. 

[h) Power of AppoinUnent to Class. 

6415. Whether class ascertained at death of 
donee of power.] — Bequest to such of the children 
of A. as B. shall by will direct, A, in default of 
such direction, among the children share A share 
alike. B.’s disposition by will in favour of the 
children living at her death, established against 
the elairn of one born afterwards, under the general 
words. — Paul v. Compton (1803), 8 Ves. 375 ; 32 
E. R. 400, \j. C. 

6416. — / By a settlement, the trustees 
were, after the death of the husband, in case of 
his surviving his wife, to stand possessed of the 
residue, in trust for all A every of such one or 
more of the wife’s relations in blood, at tin? time 
of her decease, within the eighth degree of con- 
sanguinity to her, in such shares A proportions, A 
with such future or executory or other trusts, 
being for the benefit of the relations in blood 
of the wife within the degree aforesaid, as the wife 
should by will direct or appoint : — field : the 
power to be exercised as to the future or executory 
trusts for the relations in blood within the pre- 
scribed degree, applied only to those relations living 
at the death of the wife. — Harvey v. Stracey 


PART XVI. SECT. 17, SUB-SECT. 3. 

C. (h). 

p. Gift to issue of deceased nun 
of a class — Death before testator .] — 
Testatrix, having a power of appoint- 


ment over a fund, boquoathod all her 
money under settlement to bo divided 
share & share alike bo tween her 
nephews & nieces, the children of those 
who might be deceased to be entitled 
to the share of their parents : — Held : 


the children of a nephew who was doad 
at the date of the will were not entitled 
to a share of the fund.— A tkinson r. 
Atkinson (1872), (3 I. It. Kq. 181, 189. 

— IR. 
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(1862), 1 Drew. 73 ; 22 L. J. Ch. 23 ; 16 Jur. 771 ; 
61 E. R. 379 ; sub nom. Harvey v. Stracey, 
Harvey v . Harvey, 20 L. T. O. S. 61. 

Annotations : — Apld. Churchill v. Churchill (1867), L. R. 

5 Eq. 44 ; Re Farncombo’s Trust (1878), 9 Ch. D. 652. 

Apprvd. lie Witty, Wright v. Robinson, [1913) 2 Ch. 666. 

Reid. Whitehead v. Bennett (1853), 1 Eq. Rep. 560 ; 

Pomfret v. Perring (1854), 18 Beav. 618 ; Minchin v. 

Minchin (1871), 19 W. R. 993 ; Re Beale’s Settlmt., 

Barrett v. Beales, [1905] 1 Ch. 256 ; Re Thompson, Thomp- 
son v. Thompson (1906), 75 L. J. Ch. 599. 

6417. .] — Re Saville’s Trusts, No. 6719, 

post . 

$418. .] — The donee of a power to appoint 

a fund in favour of her own issue, “ such issue to 
be bora before any such appointment,” by deed, 
after reciting the power & her desire to exercise it, 
& the state of her family, appointed the fund to 
her daughter for life, & after the daughter’s death 
to the daughter’s children in equal shares on their 
respectively attaining twenty-one, but if any of 
such children should die under twenty-one leaving 
issue, the share of the child so dying was to go to 
such issue, to vest at twenty-one. At the date of 
the appointment the daughter had three children 
living, including one en ventre sa mere , & she had 
three born afterwards. One of the children had 
attained twenty-one, & the rest were minors : — 
Held : issue in existence at the date of the deed 
of appointment were the only objects of the power. 
— Re Farncombk’s Trusts (1878), 9 Ch. 1). 052 ; 
47 L. J. Ch. 328. 


Annotation -Consd. Re Witty, Wright v. Robinson, [1913] 

2 Ch. 666. 

6419. Power of appointment in favour of 

children or grandchildren.] — Testator gave his 
wife a power of appointment in favour of “ his 
children including grandchildren & more remote 
issue, such issue coming into being in the lifetime 
of his wife ” ; — Held : under an appointment to 
grandchildren, a grandchild born after the decease 
of testator’s widow might take. — Thomas v. Lloyd 
(1856), 25 Beav. 620 ; 53 E. R. 773. 

6420. Limited to survivors of donee.] — 

J. by his will gave to his niece the rents of houses 
for her life, & after her death devised the houses 
to her children by her late husband, in what 
proportions she should by her will direct. At 
testator’s death, the niece had nine children, but 
four died m her lifetime : — Held : all the five 
surviving children were entitled, to the exclusion 
of the representatives of those who died in the 
lifetime of their mother. — -Arrow v. Bellamy 
(1831), 9 L. J. O. 8. Ch. 198. 

6421. Class ascertained at death of testator.] — 
Testator appointed II. his exor. & trustee, & gave 
him all his estate, “ upon trust for all my children 
& their issue in such shares & in such manner 
as I shall by codicil direct or appoint, or, failing 
any such direction or appointment by me, then in 
such shares as ... II., shall in his discretion 
think fit & proper.” Testator never made a 
codicil, & left children, grandchildren, & a great- 
grandchild ; — Held : (1) the children their issue 
living at the death of testator were entitled to the 
estate, subject to the power of selection given to 
H. ; (2) the power so given to him was not con- 
fined to directing in what shares members of 
the class were to take, but that he could place 
any share in settlment. — Re Hughes, Hughes v. 
Footner, [1921] 2 Ch. 208; 91 L. J. Ch. 10; 
127 L. T. 117. 

Annotation : — Expld. Re Combe, Combe v. Combe, [1925] 

1 Ch. 210. 

6422. Effect of release of power.] — Testator 
disposed of his income for twenty-one years from 
his decease, & after the expiration of that period 
gave two-fifths of his residue in trust for R.’s 


j. — VOL. XLIV. 


children or remoter issue as R. should by will 
appoint & in default of appointment in trust for 
all R.’s children who being sons should attain 
twenty-one or being daughters should attain that 
age or marry. 

Testator died on Mar. 11, 1905, so that the 
twenty-one years’ period expired on Mar. 11, 1926. 
Ii. at present had one child only, namely, a son A., 
who attained twenty-one on Mar. 18, 1916. On 
Mar. 12, 1924, R. released his testamentary power. 

On Feb. 26, 1925, A. died, having by his will of 
Feb. 13 appointed F. & R. exors. & bequeathed 
his property to R. : — Held : R. having released 
his power, & A. having attained twenty-one within 
the twenty -one years’ period, the class in default 
of appointment closed at the end of that period, 
in accordance with the ordinary rule of con- 
venience, so that A.’s exors. were entitled to the 
fund to the exclusion of any future born children 
of R. Semble : if the power had not been released 
the class might have been kept open during R.’s 
life, or until release. — Re Chartres, Farman v. 
Barrett, [1927] 1 Ch. 466 ; 96 L. J. Ch. 241 ; 137 
L. T. 52. 

Power of appointment to class, generally.] — 

See Powers, Vol. XXXVIJ., pp. 426-429, Nos. 
345-366. 

(i) Alternative Donees — Substitutional Gifts . 

See Sub-sect. 5, C. ( c ) v., post . 

(j) Next of Kin . 

See Sub-sect. 11, J., post . 

{k) Issue . 

See Sub-sect. 11, F., post . 

(1) Relations. 

See Sub-sect. 11, L., post. 

D. Right to Capital. 

6423. Whether capital payable at period of dis- 
tribution — Gift on attaining specified age.] — Mills 
v. Norris, No. 6318, ante. 

6424. .] — Brandon v. Aston, No. 

6431, post. 

6425. .] — Re Latham’s Trusts, 

Seymour v. Bolton (1901), 46 Sol. Jo. 136. 

6426. .] — Re Faux, Taylor v. Faux, 

No. 6363, ante. 

6427. Direction for distribution on death of 

all children.] — Testator directed that the income of 
his property, consisting of movable & real estate, 
be divided between his children ; that in the 
event of any child dying leaving issue his or her 
share of income should be paid to the issue ; & 
if a child left no issue deceased child’s share should 
be divided among the survivors ; & he finally 

directed that “ on the death of all ” his children 
his estate should “ be winded up <fc converted into 
money ”... & divided among the children of 
his sons & daughters per stirpes. Testator was 
survived by four children — A. who died un- 
married, G., who died in 1880, survived by applt., 
who became of age in 1898, M. & J. ; the two latter 
were still alive & had families. Applt. claimed 
payment of one-third of the corpus of testator’s 
estate : — Held : applt. was not entitled to im- 
mediate payment on the ground that the third of 
the income of the corpus was not by any means the 
same as the income of a severed portion of the 
estate ; & it did not follow that if the estate was 
not divided that the remaining portion of the 
estate left undivided would represent in the future 
the present value. — Macculloch v. Anderson, 
[1904] A. C. 55, II. L. 

3 E 
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Wills. 


Sect. 17. — Description of donees : Sub-sect. 3, E .] 

E. Riqht to Income. 

6428. Gift on attaining specified age — Right of 
persons attaining age.] — Legacy by a grandfather 
in trust for the five children by name & all & every 
the child fa children of his son equally ; the shares 
to be assigned equally at twenty-one, or upon 
marriage of the daughters, with power to advance 
money for putting out all & every or any of the 
eons to business. The first attaining twenty-one 
is entitled to receive his share then. — Prescott v. 
Long (1795), 2 Ves. 690 ; 30 E. R. 845, L. C. 

6420. .] — Mills v. Norris, No. 6318, 

ante. 

6430. .] — Testator gave real & 

personal estate to trustees, to accumulate the 
rents, etc., for twenty years after his decease ; 
&, after certain payments, to stand possessed of 
the accumulated fund, in trust for all & every the 
child & children of his children A., B. & C. 44 now 
born or who shall hereafter be born, during the 
lifetime of their respective parents,” as should 
attain twenty-one or marry with consent, fa 
whether born or unborn when any other of them 
attain the age or time aforesaid, & their respective 
exors., administrators & assigns.” 

At the expiration of the twenty years there 
were several children of B. who had attained 
twenty-one ; but A. & B. were still living : — 
Held: (1) the grandchildren had vested interests 
in the fund, subject to be divested or diminished 
in the event of there being other children of A. or 

B. who should attain twenty-one or marry : 
(2) in the meantime, the grandchildren who had 
attained vested interests were entitled to the 
income of the accumulated fund. — Scott v. 
Scarborough (Earl) (1838), 1 Beav. 154; 8 
L. J. Oh. 65 ; 48 E. R. 898. 

Annotations : — As to (2) Consd. Re Jeffery, Burt v. Arnold, 
f 1 891 ] 1 Oh. 671. Expld. Re Holford, Holford v. Holford, 
[1894] 3 Oh. 30. Held. He Jeffery, Arnold v. Burt, [1895] 

2 Oh. 577. 

6431. .] — Bequest of a personal fund 

to such of the children of J. as should live to 
attain the age of tw T enty-one years. J. had three 
children, two of whom, having attained twenty- 
one. applied for payment of their shares. Under 
the circumstances of the case the ct. declined to 
pay over to them any part of the capital, but 
allowed them to receive the interest of two-thirds 
without prejudice to the claim of after-born 
children of J. — Brandon v. Aston (1843), 2 Y. & 

C. Ch. Cas. 24 : 63 E. R. 11. 

Annotalions : — Consd. Rochford v. Hackman (1852), 9 Hare, 
475 ; lie Jeffery, Burt v. Arnold, [1891 ] 1 Ch. 671. Apprvd. 
Re Holford, Holford v. Holford, [1894] 3 Ch. 30. Reid. 
Churchill v. Marks (1844), l Coll. 411. Mentd. lie Stull, z 
(1853), 22 L. J. Ch. 918, n. ; Re Smith (1862), 2 John. & H. 
594; Re Catt’s Trusts (1864), 10 Jur. N. S. 530; Re 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 

6432. — -.] — Mainwaring v. Beevor, 

No. 6297, ante. 

6433. .] — Rochford v. Hackman 

(1852), 9 Hare, 475 ; 21 L. J. Ch. 511 ; 19 L. T. 
O. 8. 5 ; 16 Jur. 212 ; 68 E. R. 597. 

Annotations : — Apld. Re Holford, Holford r. Holford, 
[1894] 3 Ch. 30. Mentd. Re Stultz (1853), 22 L. J. Ch. 
918, n. ; Hare r. Burges (1857), 4 K. & J. 45; Joel v. 
Mills (1857), 3 K. & J. 458 ; Re Catt’s Trusts (1864), 2 
Hem. & M. 46 ; Pearson v. Dolman (1866), L. It. 3 Eq. 
315 ; Craven v. Brady (1869), 4 Ch. App. 296 ; Re Stone’s 
Estate (1869), 18 W. R. 222 ; Re Amherst’s Trusts (1872), 
L. R. 13 Eq 464 ; Hurst v. Hurst (1882), 21 Ch. D. 278; 
Re Machu (1882), 21 Ch. D. 838 ; Re Dugdale, Dugdale v. 
Dugdale (1888), 38 Ch. D. 176 ; Re Moore, Trafford v. 
Maconoohie (1888), 39 Ch. D. 116; Adams v. Adams, 
[1892] 1 Ch. 369 ; Re Carew, Carew v. Carew, [18961 1 Ch. 
527 ; Re Riergs, Exp. Lovell, [1901] 2 K. B. 16 ; Wynn v. 
Conway Corpn., [1914] 2 Ch. 705. 

6434. .] — Bequest of £1 ,000, the 

interest for A. for life, with power to dispose of the 


principal to her children by will, &, if no will, then 
44 the legacy ” to go to her children 44 at twenty- 
one years of age.” A. died in 1840, fa her only 
child attained twenty-one in 1858: — Held: he 
was entitled to the intermediate interest on the 
legacy. — Thruston v. Anstey (1859), 27 Beav. 
335 ; 54 E. R. 131. 


Annotation : — M entd. Vane v. Van© (1873), 21 W. R. 252. 


64a5. .] — Testator bequeathed 

£20,000 upon trust, after the decease of his 
daughter, a married woman, for all or such of her 
children as she should appoint ; fa in default, for 
all her children who should attain twenty-one, in 
equal shares as tenants in common. He gave 
powers of maintenance out of the income of the 
share to which any such child might be presump- 
tively entitled ; fa powers of advancement to the 
extent of one-fourth of the portion to which any 
child should be presumptively entitled. The 
daughter, by her will, appointed the fund upon 
trust to raise for each of her two younger children, 
F. & M., who should attain twenty -one, the sum 
of £2,000, & subject thereto, as to the whole of the 
fund, to all her children who should attain twenty- 
one, in equal shares as tenants in common. She 
died leaving four children. The eldest of these 
having attained twenty-one : — Held : the child 
who had attained twenty-one was entitled to one- 
fourtli of the income which had accrued since the 
death of her mother on the whole of the £20,000 ; 
& she would, after payment to her of her share 
of capital, be entitled during the minorities of F. 
& M. to one-fourth of the income of the two sums 
of £2,000 appointed to them in the event of their 
attaining twenty-one respectively. — Gutch v. 
Foster (1868), L. R. 5 Eq. 311. 

6436. .] — Testator appointed exors. 

& trustees & bequeathed to his trustees the sum 
of £750, upon trust to pay fa divide the same 
amongst certain persons contingently upon their 
surviving him & attaining twenty -one ; fa in 
default of any such person attaining a vested 
interest, he directed that the £750 fa the invest- 
ments representing the same should fall into his 
residuary personal estate, fa he gave his residue 
not therein before otherwise disposed of to his 
trustees, upon trust to convert the same, & out of 
the moneys thereby arising pay his debts fa 
legacies, & invest the residue of the same moneys, 
fa pay the income to his wife for life. The persons 
contingently interested in the £750 were infants : — 
Held : as the £750 was by the terms of the wills 
directed to be set apart for the benefit of the 
contingent legatees, there was a gift to them of the 
intermediate income, which was therefore applic- 
able in their maintenance . — Re Medlock, Ruffle 
v. Medlock (1886), 55 L. J. Ch. 738; 54 L. T. 
828. 


Annotations : — Distd. Re Jeffery, Burt. v. Arnold, [18911 

1 Ch. 671. CopSd. Re Inman, Inman v. Rolls, [1893] 
3 Ch. 518. FoOd. Re Snaith, Snaith v. Snaith (1894), 
71 L. T. 318. Apld. Re Clements, Clements v. Pearsall, 
[1894] 1 Ch. 665; Re Woodin, Woodin v. Glass, 1 1 8951 

2 Ch. 309. Refd. Re Eyre, Johnson v. Williams, [19171 
1 Ch. 351 : Re Boulter, Capital & Counties Bank v. 
Boulter, [1918] 2 Ch. 40. 

6437. .] — Testator directed his trus- 

tees to hold the proceeds of sale of his residuary 
estate on trust to pay certain life annuities, fa 
subject thereto on trust for such children of his 
son fa two daughters as should attain twenty-one, 
the shares of his grandchildren born in his life- 
time being settled : — Held : the surplus income of 
the trust fund, after keeping down the annuities, 
belonged to the grand children who had attained 
twenty-one at the time such income accrued, fa 
Conveyancing Act, 1881 (c. 41), s. 48, did not 
apply. — Re Jeffery, Burt v. Arnold, [1891] 1 
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Oh. 071 ; 60 L. J. Oh. 470 ; 64 L. T. 022 ; 39 
W. R. 234 ; subsequent proceedings , sub nom. Re 
Jeffery, Arnold v. Burt, [18951 2 Ch. 577. 


Annotations : — N.F. Be Burton’s Will, Banks v. Heaven. 
118921 2 Ch. 38. Confd. lie Adams, Adams v. Adams, 
[18033 1 Ch. 329. Diftd. Be Humphreys. Humphreys v. 
Levett, [1893] 3 Ch. 1 . Overd. Be Holford, Holford v. 
Holford, [1894] 3 Ch. 30. N.F. Be Jeffery, Arnold v. Burt, 
[1893] 2 Ch. 577. Refd. Be Averill, Salsbury v. Buckle, 
[1898] 1 Ch. 523 ; Be King, Public Trustee v. Aldridge, 
[1928] 1 Ch. 330. 


6438. .1 — Specific devise & bequest 

of property, “ whether real or personal,' ’ by 
reference to a schedule which comprised only real 
estate, upon trust for a daughter for life, & “ from 
Sc after ” her decease to her children contingently 
on their attaining twenty-one or marrying, 
followed by a gift of residue, real Sc personal, on 
the like trusts : — Held : to make the children, 
after their mother had died, entitled contingently 
to the income, both of the specifically devised real 
estate Sc of the residue, so as to render it applicable 
for their maintenance under Conveyancing Act, 
1881 (c. 41), s. 43 . — Re Burton’s Will, Banks v. 
Heaven, [1892] 2 Ch. 38 ; 01 L. J. Ch. 702 ; 67 
L. T. 221. 


Annotations : — N.F. Be Adams, Adams v. Adams, [1893] 
1 Ch. 329. Consd. Be Holford, Holford v. Holford, [1894] 
3 Ch. 30. 

6489. .] — Maintenance can be allowed 

for chddren out of the income of a share of residue 
bequeathed in trust for such of them as shall attain 
twenty -one, or being daughters marry, until such 
time as the interest of one of them becomes vested. 
Semble : the whole income would belong to children 
who had attained a vested interest .— Re Adams, 
Adams v. Adams, [1893] 1 Ch. 829 ; 62 L. J. Ch. 
260 ; 08 L. T. 370 ; 41 W. R. 329 ; 37 Sol. Jo. 
131 ; 3 9. 222. 

Annotations : — N.F. Be Holford. Holford v. Holford, [1894] 
3 Ch. 30. Refd. Be Jeffery, Arnold v. Burt, [1895] 2 Ch. 
577 ; Be Wood in, Woodin v. GlasH, [1895] 2 Ch. 309. 

6440. .] — Testator, after appointing 

exors. & trustees, bequeathed a sum of £4,000 Vic- 
toria Stock, held by him at the date of his w ill & at 
his death, to his trustees, in trust for such of his 
granddaughters as should survive him & attain 
the age of twenty-one years in equal shares ; 
devised Sc bequeathed the residue of his estate to 
the same trustees upon trusts for conversion & 
distribution as therein mentioned. The grand- 
daughters, who were infants, now applied for 
maintenance out of the income of this contin- 
gent specific legacy : — Held : the legacy being 
segregated Sc vested in trustees for the benefit 
of the object of the gift when the contingency 
happened, the granddaughters, on attaining 
twenty-one, would be entitled to the intermediate 
income . — Re Clements, Clements v. Pearsall, 
[1894] 1 Ch. 605 ; 03 L. J. Ch. 320 ; 70 L. T. 082 ; 
42 W. R. 374 ; 38 Sol. Jo. 272. 

Annotations : — Apid. Be Woodin, Woodin v. Glass, [1895] 

2 Ch. 309. Refd. Be Bowlby, Bowlby r. Bowlby, [1904] 

2 Ch. 685 ; Be Eyre, Johnson v. Williams, [1917] 1 Cli. 351. 

6441. .] — Testator gave his residuary 

personalty upon trust to divide it equally between 
such of the children of A. living at testator’s 
death as should attain twenty-one. At testator’s 
death A. had six children, all infants. The will 
contained no maintenance clause. The first child 
who attained twenty-one claimed one-sixth of the 
capital, & also, until another child attained 
twenty-one, the Income of the remaining five- 
sixths : — Held : the income of the remaining five- 
sixths did not belong to the child who had attained 
twenty-one, but was applicable, under Con- 
veyancing Act, 1881 (c. 41), s. 43, for the main- 
tenance of the five infants . — Re Holford, 
Holford v. Holford, [1894] 3 Ch. 30 ; 08 


L. J. Ch. 037 ; 70 L. T. 777 ; 42 W. R. 663 ; 10 
T. L. R. 496 ; 38 Sol. Jo. 512 ; 7 R. 304, C. A. 

Annotations : — Folld. Be Jeffery, Arnold v. Burt, [1 893} 2 Ch. 

577. Consd. Be Stevens, Stevens v. Stevens, [1915] 1 Ch. 

429. Apld. Be Faux, Taylor v. Faux (1915), 59 Sol. Jo. 

457 ; Be Maber, Ward v. Maber, [1928] 1 Ch. 88. Refd. 

Be Averill, Salsbury v. Buckle, [1898] 1 Ch. 523; Be 

Williams' Settlmt., Williams v. Williams. [1911 ] 1 Ch. 441 ; 

Be King, Tubllo Trustee v. Aldridge, [1928] 1 Ch. 330. 

6442. — — — — Property was settled on 
trust for such members of a class, capable of 
increase, as should attain twenty-one — Held : 
the accumulated income was divisible into as 
many shares as there were members in existence ; 
one share was payable to each adult ; & one share 
was applicable under Conveyancing Act, 1881 
(c. 41), s. 43, for the maintenance of each infant. — 
Re Jeffery, Arnold v. Burt, [1895] 2 Ch. 677 ; 
04 L. J. Ch. 830 ; 73 L. T. 332 ; 44 W. R. 01 ; 13 
R. 857. 

6443. .] — Testator by his will dated 

in 1878 devised certain real property to the use 
of trustees in fee simple upon trust for A. for life, 
& after her death, for her children who being sons 
should attain twenty-one, or being daughters 
should attain that age or marry, as tenants in 
common. Testator died in 1881 ; A. died in 
1885, leaving six children, all infants Sc un- 
married. The eldest child attained twenty -one in 
Mar. 1897 : — Held : the eldest child was entitled 
on attaining twenty-one to the entirety of the 
rents until the next child attained a vested 
interest, & so on, as if the limitations had been 
legal. — Re Averill, Salsbury v. Buckle, [1898] 
1 Ch. 523 ; 67 J,. J. Ch. 233 ; 78 L. T. 320 ; 40 
W. R. 400. 

Annotations: — Apld. Be Walmaley, [1911] W. N. 139. 

Distd. Be Stevens, Stevens v. Stevens, [1916] 1 Cb. 429. 

5444. .] — Testator bequeathed the 

residue of his estate on the failure of certain 
events to the children of his sister when they 
should attain twenty-one, & failing issue of his 
sister then over. His sister had no children living : 
— Held : the income of the residuary funds ought 
to be accumulated for the benefit of the persons 
who should ultimately be entitled up to the lawful 
period of twenty-one years, or till the gift over 
took effect . — Re Taylor, Smart v. Taylor, 
[1901] 2 Ch. 134 ; 70 L. J. Ch. 535 ; 84 L. T. 758 ; 
49 W. R. 015. 

6445. .]— - Testator devised freehold 

premises upon trust after his daughter’s decease 
for her children attaining tw r enty-one or marrying 
in equal shares. At the death of testator’s 
daughter one child had attained twenty-one Sc 
three were infants : — Held : she was entitled to 
the whole income of the trust premises subject, to 
the divesting of a proportionate part upon a like 
contingency . — Re Walmsley’s Settled Estates, 
[1911] W. N. 139 ; 105 L. T. 332 ; 55 Sol. Jo. 000. 

6446. .] — Testator, who died in 1904, 

specifically devised real estate to trustees upon 
trust to permit his daughter to receive the income 
thereof during her life, Sc from Sc after her decease 
then “as well the income as the corpus” upon 
trust as she should by will appoint, &, in default 
of such appointment & so far as the same should 
not he disposed of by her will, in trust for all 
her children who being sons should attain the age 
of twenty-one years or being daughters should 
attain that age or marry in equal shares ; & as 
to the residue of his real & personal estate gave 
the same upon trust for his widow during her life 
& after her death upon certain trusts in favour of 
his children. 

The daughter died intestate in Dec. 1913, 
leaving six children, the eldest of whom attained 
twenty-one in Dec. 1914. Her other children 

3 B 2 
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Sect. 17. — Description of donees : Sub-sect. 3, E. ; 
sub-sects. 4 & 5, A., B. & C. ( a ).] 

were all infants & unmarried : — Held : the words 
“ as well the income as the corpus ” expressed an 
intention on the part of testator to dispose of the 
income together with the corpus as from the day 
of the death of the tenant for life, & each of the 
six children would be entitled to an equal share of 
the rents from that date if & on becoming entitled 
to a corresponding share of the corpus . — Re 
Stevens, Stevens v. Stevens, [1915] 1 Ch. 429 ; 
84 L. J. Ch. 432 ; 112 L. T. 982 ; 59 Sol. Jo. 441. 

Annotation: — Held. Re Platt, Sykes v. Dawson, [1916] 2 

Ch. 563. 

6447. .1 — Testator devised & be- 

queathed all his residuary estate to trustees upon 
trust to pay the net annual income thereof to A. 
for his life, & after his decease, then as to the 
capital & income of such residuary estate in trust 
for all the children of A. who being sons should 
attain the age of twenty-one years. A. died 
leaving three sons, the eldest of whom alone had 
attained the age of twenty-one years : — Held : 
the eldest son was now absolutely entitled to one- 
third of such income, & the other two-thirds must 
follow the destination of the share or shares of the 
corpus of the residuary estate from which the 
income had arisen or should arise . — Re Bird, 
Watson v. Nunes, [1927] 1 Ch. 210 ; 96 L. J. Ch. 
127 ; 136 L. T. 346 : 70 Sol. Jo. 1139. 

6448. Right of persons born after others 

attain age.] — Mills v. Norris, No. 6318, ante. 


SUR-8ECT. 4. — Survivorship. 
See Sect. 27, post. 


Sub-sect. 5. — Alternative Donees. 

A. In General. 

6449. General rule — Gift void for uncertainty.] — 

Devise of a trust to all his daughters or their 
children living at testator’s son’s death ; some of 
the daughters were living at the son’s death, & 
had children, & others of the daughters were dead, 
leaving children : decreed all the children as well 
of the living daughters as of the dead should take. 

The word “ or ” should be taken for “ and ” 
otherwise the whole devise would be void for 
uncertainty (Jekyll, M.R.). — Richardson v. 
Spraag (1718), 1 P. Wms. 434 ; 2 Eq. Cas. Abr. 
368, pi. 1 ; 24 E. R. 460. 

Annotations: — Consd. Eeeard v. Brooke (1790), 2 Cox, Kq. 
CaB. 213. Apld. Horridge v. Ferguson (1822), Jac. 583. 
Distd. Penny v. Turner (1848), 2 Pli. 493. Refa. Margitson 
v. Hall (1864), 9 L. T. 755. 

6450. — .] — Bequest to A. or B. void 

for uncertainty ; if at the discretion of C. good. — 
Longmore v . Broom (1802), 7 Ves. 124 ; 32 E. R. 
51, L. C. 

Annotations: — Folld. Penny v. Turner (1848), 2 Ph. 493. 
Consd. Salusbuiw v. Denton (1857), 3 K. & J. 529. Held. 
PrendergaBt r. Prendergast (1850), 3 H. L. Cas. 195 ; Re 
Orme’fi Trusts (1851), 18 L. T. O. S. 12 ; Miller *. Chap- 
man (1855), 24 L. J. Ch. 409 ; Joel v. Mills, Hervey v. 
Mills (1861), 30 L. J. Ch. 354 ; Little v. Neil (1862), 31 
L. J. Ch. 627. 

6451. Court must know who alternative donees 

are.l — Re Sibley’b Trusts, No. 6545, post. 

6452. .] — (1) Testator gave a share of his 

residuary estate to each of his two daughters for 
their respective lives, & after their deaths their 
respective shares “ to be equally divided between 
their respective children or legal representatives ” : 
— Held : “ representatives ” meant the repre- 

sentatives of the tenants for life & not those of the 
children ; the addition to the gift to the children 


of the words “ or legal representatives ” did not 
operate as a divesting clause, but constituted an 
alternative gift to arise only in the event of there 
being no child that took a vested interest ; & 
consequently all children of the daughters who 
survived testator, or were born after his death, 
took vested interests notwithstanding that they 
might not have survived their respective mothers. 

The objects among whom such real or personal 
estate becomes ultimately distributable are the 
children who may be living at the period of dis- 
tribution & the representatives of such as may have 
died before that period, having survived testator 
(Joyce, J.). 

(2) In a case of ambiguity or doubt, that con- 
struction is to be. favoured which will allow of the 
child who takes a vested interest making such 
provision as is usual for his own family (Joyce, J.). 

(3) Where there is a clear gift in a will, it cannot 

afterwards be cut down except by something which, 
with reasonable certainty, indicates the intention 
of testator to cut it down ; & if a gift over is fairly 
capable of being construed in two ways, & one con- 
struction will be consistent with the maintenance 
of the vested interests which have been clearly 
given in the first instance, the ct. will struggle to 
adopt that construction (Joyce, J.). — Re Roberts, 
Percival v. Roberts, [1903] 2 Ch. 200 ; 72 

L. J. Ch. 597 ; 88 L. T. 505. 

6453. Gift to class — All members of class take.] 
— Testator by a will unattested, after, among 
others, charitable legacies, to be distributed by 
his ex or. or exors., gave the remainder & residue 
of his estate, if any, & effects of what nature soever, 
& wheresoever, which he should be seised or 
possessed of, etc., “ next kin or heir-at-law whom 
I appoint my exor.” after debts, etc., paid. He 
left one brother, Sc by deceased brothers a niece & 
several nephews, one of whom was heir-at-law. 
Distribution decreed according to the Statute. — 
Lowndes v. Stone (1799), 4 Ves. 649 ; 31 E. R. 
335, L. C. 

Annotations : — Consd. Doody v. Higgins (1856), 2 K. & .T. 

729. Refd. GIttinge v. M'Dcrmott ( 1 834), 2 My. & K. 

69 ; KlmBley v. Young (1835), 2 My. & K. 780 ; Withy 

v. Mangles (1843), 10 Cl. & Fin. 215 ; Keay v. Boulton 

(1883), 25 Ch. D. 212 ; Re Gray’s Settlmt., Akers v. Sears, 

[1896] 2 Ch. 802. 

6454. .] — Clay v. Pennington, No. 

7160, post. 

6455. .] — Testator bequeathed “ to 

each of the children, grandchildren, or other direct 
descendants of ” A., who might be living at 
testator’s death, “ £100 apiece.” At the death 
of testator there were living a child, grandchildren, 
great-grandchildren, & great great grandchildren 
of A. : — Held : they were all entitled to receive 
£100 apiece. — Solly v. Solly (1858), 5 Jur. N. S. 
36 ; 32 L. T. O. S. 293. 

0455, .] — Bequest of personalty to the 

heirs or next of kin of A., deceased : — Held : to 
be a gift to one class, namely, the next of kin of 
A., according to the statute. — Re Thompson’s 
Trusts (1878), 9 Ch. D. 607 ; 48 L. J. Ch. 135 ; 
27 W. R. 378. 

6457. Mutually exclusive gifts — Second donee 
takes substitutlonally.] — Testator having three 
sons & three daughters, gave by his will his 
residuary estate in trust to be divided into six 
shares (“ being as many shares as ” he had children), 
one share to be for the benefit of each child in 
manner following, viz., the share of sons to be 
paid to them as soon as convenient after testator’s 
death, & the shares of daughters to be vested in 
trustees for their respective benefit as thereinafter 
mentioned. Provided that if any son died without 
having issue living at his death, the share intended 



Part XVI. — Construction. 


789 


for such son, & any share accruing under that 
proviso, should accrue to the survivors of testator’s 
children, their exors. or administrators ; & he 
directed his daughters’ shares to be invested upon 
trusts therein mentioned for them & their children. 
By a codicil, reciting that he desired to settle more 
distinctly the share of one of the daughters, he 
revoked the will as to her share, & gave it in trust 
for her for life, & after her death for such of her 
children as should attain twenty-one, or, being 
daughters, marry ; & in case she should have no 
child living at her decease who should attain a 
vested interest, in trust for testator’s children who 
should be living at her decease, & the representa- 
tives of such as should be dead. One of testator’s 
sons died in his lifetime a bachelor, & the above- 
mentioned daughter died after testator’s death a 
spinster : — Held : the surviving sons’ shares, both 
original & accruing, vested absolutely on testator’s 
death, the clause of substitution, as to sons’ shares 
operating only in case of death in the lifetime of 
testator ; the daughters’ accruing shares vested 
in them absolutely. 

We then come to the proviso with respect to the 
shares of sons dying without issue. This is a 
proviso which in different wills has different mean- 
ings, according to the intentions of the testators. 
It may be intended to take effect by substitution 
or by limitation, & if by limitation it may be 
intended to operate generally, or may be confined 
to the period of testator’s lifetime. But it is not 
immaterial to observe that the words may operate 
by substitution, & I think that, upon the true 
construction of the will, the meaning of testator 
was to substitute the survivors or survivor for the 
person who, if he had survived testator, would 
have taken under the original gift. Of course 
there could be no substitution for those whose 
shares had been paid or transferred in his own life- 
time (Turner, L.J.). — Ware v. Watson (1855), 7 
DeG.M. &G.248 ; 3 W.R. 490; 44 E. R. 97, L. JJ. 

Annotation : — Difltd. Bowers v. Bowers (1870), 5 Ch. App. 

244. 

0458 . .] — A., by will, directed trustees, 

“ upon the death of the present incumbent,” to 
present A. to the living of S., in case he should 
take Orders ; & if he should not, or taking Orders 
should die in the lifetime of B., then to present B., 
in case he should take Orders ; & after their 

several deceases, or of such of them as should take 
Orders & be presented, or in the event of neither 
taking Orders, she devised the advowson to C. in 
fee : — Held : the gifts in favour of A. & B. were in 
succession & not alternative, & on the death of 

A., B. was entitled to be presented. — Hatch v . 
Hatch (1855), 20 Beav. 105 ; 3 W. R. 354 ; 52 
E. R. 642. 

“ Or 99 read as “ and 99 — To avoid failure of 
gift.] — See Sect. 24, post. 

Alternative independent limitations — Application 
of rule against perpetuities.] — See Perpetuities, 
Vol. XXXVII., pp. 102-100, Nos. 374-398. 

B. Construction of “ Or 99 and “ And," 

See Sect. 24, post. 

C. Substitutional Gifts. 

(a) Whether Gifts Original or Substitutional. 

6459. General rule.] — Gift “ to survivors of a 


class & the issue of such survivor, such issue to 
take the parents* share only,” is a gift to the 
parents for life with remainder to their children, 
& not a substitutionary gift. — Parsons v . Coke 
(1858), 4 Drew. 296 ; 62 E. R. 114. 

6460. .] — Re Alderton, Hughes v. 

Vanderspar, [1913] W. N. 129. 

6461. Effect of “ and ” & “ or.”]— If the gift 
be preceded by the word “ and,” it is an original 
gift, & all the children of B. will take ; if it be 
preceded by “ or,” it is substitutionary, & those 
children only will take who survive their parent. — 
Re Herricks’ Trusts (1866), L. R. I Eq. 551 ; 35 
L. J. Ch. 418 ; 14 L. T. 130 ; 12 Jur. N. S. 245 ; 
14 W. R. 473. 

Annotations: — Dbtd. Hurry v. Hurry (1870), L. R. 10 

346 : Re Woolley, Wormald v. Woolley, [1903] 2 Oh. 206. 

Reid. Stuart v. Cookerell (1869), L. K. 7 Eq. 363 ; Re 

Flower, Matheson t>. Goodwyn, No. 2 (1890). 62 L. T. 677 ; 

Bennett v. Houldsworth (1911), 55 Sol. Jo. 270. 

6462. .] — Testator devised real estate to 

his wife for life, remainder to his brothers 
nominatim, as tenants in common in fee ; “ and ” 
in case of the death of either of them in the life- 
time of his, testator’s, wife, leaving issue, testator 
devised the share of him so dying to ‘‘all his 
children,” as tenants in common in fee ; but in 
case of the death of either of them in the lifetime 
of his, testator’s, wife, without leaving issue 
living at his death, or leaving such issue, & same 
should die under twenty-one, testator gave the 
share of him so dying to the survivors equally : — 
Held : the gift to the children, though preceded 
by the word “ and,” was a substitutional & not an 
original gift ; hence, those children only of a 
brother dying in the lifetime of a tenant for life, 
who survived their father, were entitled to partici- 
pate in their father’s share. — Hurry v . IIurry 
(1870), L. R. 10 Eq. 346 ; 39 L. J. Ch. 824 ; 18 
W. It. 829. 

Annotation : — Refd. Re Woolley, Wormald v. Woolley, [1903] 

2 Ch. 206. 

6463. .] — Such words as ‘‘ & their issue ” 

or “ & their respective issue ” may be read as 
meaning either an alternative substitutional gift 
or an alternative original gift. 

Testator died in 1884, having then seven 
children. By his will he directed the income of 
his real & personal estate to be divided into seven 
equal parts, & each one-seventh to be paid to a 
child. Testator appointed two of his sons exors. 
& trustees, & directed that on the death of either 
exor. the survivor should “ sell the whole of my 
real & personal estate & cause same to be equally 
divided amongst my then surviving children & 
their respective issue.” One son & exor. died in 
1907 without leaving issue. Two children of 
testator died between 1884 & 1907, leaving children 
who survived deceased exor. Other children sur- 
vived deceased exor. & had children living : — 
Held : the estate was divisible into as many shares 
as there were children of testator who either sur- 
vived deceased exor. or died before him leaving 
issue who so survived ; each surviving child of 
testator took one share, his own issue not being 
allowed to compete with him ; & the surviving 
cliildren of each child of testator who pre-deceased 
deceased exor. took the share which their 
deceased parent would have taken had he sur- 
vived that exor. — Re Coulden, Coulden v . 


PART XVI. SECT. 17, SUB-SECT. 5.— 


q. Children taking parents* shares 
as original dt not substitutional gift .] — 
Glover v. Bell (1879), 2 N. S. W. 
S. O. E. N. S. (Eq.) 52.— AUS. 


r. Second donee taking on termination 
of life interest — Gift substitutional .] — 
Ryan v. Ryan, 23 0. L. T. 116. — CAN. 

t. When court will construe “ or ** as 
meaning ** and .**] — Doe d. Forsyth v. 
Quackenbubh, 10 U. 0. R. 148. — 
CAN. 


a. Second legacy in codicil — Gift of 
mortgage — W hether legacy substitutional. ] 
— Re Aldridge Estate (1915), 34 
W. L. R. 546.— CAN. 

b. Second donee taking on failure of 
prior gift.}— Oarey v. Caret (1857), 
6 I. Ch. R. 255.— IR. 
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-c ( 6 ).] 

Coulden, [1908] 1 Ch. 320 ; 77 L. J. Ch. 209 ; 
98 L. T. 389 ; 52 Sol. Jo. 172. 

Annotation : — Reid. Re Hammond, Parry v. Hammond, 

[1924] 2 Ch. 276. 

.] — See , generally , Sect. 21, post 

6464. Second donee taking on failure of prior 
gift — Gift substitutional.] — A gift to issue is substi- 
tutional when the share which the issue are to take 
is by a prior clause expressed to be given to the 
parent of such issue ; & a gift to issue is an original 
gift when the share which the issue are to take is 
not by a prior clause expressed to be given to the 
parent of such issue (Kindersley, V.-O.). — 
Lanphier v. Buck (1865), 2 Drew. & Sm. 484 ; 
34 L. J. Ch. 650 ; 12 L. T. 660 ; 11 Jur. N. S. 
837 ; 62 E. R. 704 ; sub nom . Lamphier v. Buck, 
6 New Rep. 196 ; 13 W. R. 767. 

Annotations : — Apld. Re Tnrnor (1865), 2 Drew. & Sm. 501. 

Consd. Re Merrick’s Trusts (1866), L. R. 1 Eq. 551. Folid. 

Hurry v. Hurry (1870), L. R. 10 Kq. 34«. Consd. Re 

Woolley, Wormald v. Woolley, [1903] 2 Ch. 206. Reid. 

Beardsley v. Beynon (1865), 12 L. T. 698 ; Re Orton's 

Trust (1866), L. R. 3 Eq. 375 ; Heasman v, Pearse (1871), 

L. R. 11 Eq. 522 ; Burt v. Hellyar (1872), L. R. 14 Eq. 

260 ; Re Haskett Smith’s Trusts (1878), 47 L. J. Ch. 265 ; 

Re Smith’s Trusts (1878), 7 Ch. D. 665 ; Re Flower, 

Matheson «. Goodwyn, No. 2 (1890), 62 L. T. 677. 

6465. .] — Testator gave his residuary 

estate to his wife for life, 6c after her decease to such 
of the children of his two late sisters as should 
survive his wife & should attain twenty-one or 
marry, in equal shares ; but in case any of such 
children should be dead at his, testator’s, decease, 
then he directed that such issue should take the 
share of their deceased parent : — Held : the gift 
to the issue of deceased children was a substitu- 
tionary gift, 6c the issue of a child who was dead 
at the date of the will could take nothing. — West 
v. Orr (1878), 8 Ch. D. 60 ; 47 L, J. Ch. 294 ; 38 
L. T. 5 ; 26 W. R. 409, C. A. 

Annotations: — Apld. Kelsey r. Ellis (1878), 38 L. T. 471. 

Distd. Re Wooirich, llurris v. Hurris (1879), 11 Ch. D. 663. 

Apld. Re Webster's Estate, Widgen v. Mello (1883), 23 Ch. 

D. 737. Refd. Milos v. Tudway (1883), 49 1,. T. 664 ; 

Re Chinory, Cbincry v. Hill (1888), 39 Ch. D. 614; Re 

Gorringe, Gorrhufe v. Gorringe, [19U6J 2 Ch. 341. 

6466. Second donee’s interest not subject to 
prior gift — Gift original.] — Lanphier v. Buck, 
No. 6464, ante . 

6467. — — .] — A gift to the sisters of 

testator living at a particular time, or the issue of 
any or either then dead, is not a substitutionary, 
but a substantive gift to the issue. — Attwood v. 
Alford (1866), L. R. 2 Eq. 479 ; 14 W. R. 956. 

6468. .J — Testator gave to trustees a 

fund to be called the “ D. Chari table Trust,” & 
directed the trustees to pay one-tenth of the 
income thereof to the P. A. Society, “ or some one 
or more kindred institutions ” having certain 
specified objects, 6c to divide the remainder of the 
income between such of the charitable institutions 
in London or the neighbourhood as they might 
select, & in such proportions as they might deem 
tit — Held : the gift of the one-tenth was alter- 
native & not substitutional . — Re D elmar Chari- 
table Trust, [1897 1 2 Ch. 163 ; 66 L. J. Ch. 555 ; 
76 L. T. 594 ; 45 W. R. 030 ; 13 T. L. R. 422 ; 41 
Sol. Jo. 543. 

6469. .] — Testator gave his property 

to trustees upon trust after the death ol the sur- 
vivor of his children to divide the same between & 
among his “ grandchildren then living equally 
per stirpes 6c not per capita , or the issue of such 
as may have died such issue taking a parent’s share 
only, so that my grandchildren or their issue may 
take their shares equally in loco parentis ” ; — Held : 
the gift to the issue of the grandchildren was 


original & not substitutional, & a great-grandchild 
of the testator who predeceased his own parent & 
the last surviving tenant for life took a vested 
interest ; — Re Woolley, Wormald v. Woolley, 
[1903] 2 Ch. 206 ; 72 L. J. Ch. 602 ; 89 L. T. 16. 

_ ... . _ ^ 4 /\ i 

Annotations : 

L. T. 304 ; 

64 ; Re Ward, Partridcro t 

Re Gardner, Ellis v. Ellis, [19241 2 Oh. 243. 

6470. Mutually exclusive gifts.] — Ware v. Wat 
son, No. 6457, ante . 

6471. .1 — Hatch v. Hatch, No. 6458, ante. 


-Refd. Bennett v. HouldB worth (1911), 104 
. uw, , Re Schofield, Baker v. Chefflns, [19181 2 Ch. 
64 : Re Ward, Partridcro v. Hoare-Ward, [1920] 1 Ch. 334 , 


(b) Gifts to Individuals . 

6472. When gift takes effect — Question of 
intention.] — I fail to see why a gift over in favour of 
the heirs of an instituted child should be otherwise 
construed or have any different effect than a gift 
over in favour of another relative or of a stranger 
nominatim . In every such case the question as 
to when the gift over becomes operative depends 
upon the same considerations. The point to be 
ascertained is at what period of time testator must 
be held to have had it in view, or, in other words, 
must be held to have intended that the right of the 
institute should come to an end if he was not then 
alive, & that the right of the conditional institute 
should emerge. Of course the intention of 
testator in that respect must be matter of fair & 
reasonable inference from the whole terms of his 
will (Lord Watson). — Bowman v . Bowman, 
[1899] A. C. 518, II. L. 

Annotation : — Consd. Dawson v. Smart, [19031 A. C. 457. 

6473. Death of prior donee before testator.] — 
Testator gave £1,000 to D. but if D. should not be 
alive, & there be certain intelligence thereof, 
testator willed that the same should be divided 
between A. & B. D. appeared to have been alive 
at the time of the will, but died in the lifetime of 
testator. A. & B. are entitled to the £1,000. — 
Parry v. Boodle (1785), 1 Cox, Eq. Cas. 183 ; 
29 E. R. 1119. 

6474. .] — (l) Testator bequeaths a sum of 

stock to each of live nephews <fc nieces, or to their 
respective child or children ; should any die 
without child, such share to revert to the residuary 
legatee : — each of the nephews 6c nieces who 
survive testator, takes his or her legacy of stock 
absolutely. 

(2) The same testator appoints as his residuary 
legatee E., his child or children ; in case of his 
death without any such, the residuary interest to 
vest in the other five nephews 6c nieces then alive, 
share 6c share alike, & as before, to each of their 
respective child & children ; & in case of either of 
their deaths without any such issue, then his or her 
share to be divided amongst the survivors : E., 
having survived testator, takes the residue abso- 
lutely. — Montagu v. Nucella (1826), 1 Russ. 165 ; 
38 E. R. 65. 

6475. .] — Guttings v. McDermott, No. 7234, 

post. 

6476. .] — Bequest of copyhold & leasehold 

property to testator’s widow, for life ; 6c at her 
death the whole to be sold & divided into live parts, 
one of which was to be paid to each of testator’s 
four sons living at her decease ; & in case of either 
of their deaths, his share to be paid to his issue ; 
6c in case either should die without issue, his share 
to be divided amongst the surviving children : — 
Held : the child of a son who died in testator’s life, 
was entitled to such share as her parent, if he had 
survived the widow, would have been entitled to. — 
Lb Jeune v. Le Jeune (1837), 2 Keen, 701 ; 1 
Jur. 235 ; 48 E. R. 799. 

Annotations : — Distd. Gray v. Garman (1843), 2 Haro, 208. 

Apld. Ive v. King; (1852), 16 Beav. 46 ; Ashling: v. Knowlos 
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(1856), 3 Drew. 593. Diltd. Cambridge v. Rous (1858), 

25 Beav. 409 . Oonfld. Re Faulding’s Trusts (1858), 28 

L. J. Oh. 217, Apld. Essex v, Clement (1861), 30 Beav. 

525. 

6477 . -.] — Devise of real estate to A. for life, 
subject to the payment of £2,000 apiece to B., O. & 
D. f or to their respective lawful issue, twelve 
months after the death of testator, A devise ot the 
same estate, in remainder, on the death of A., to his 
children as he should appoint, charged with a 
further sum of £3,000 to B., 0. & D., or to their 
respective lawful issue. B., C. A D. survived 
testator. B. died without issue, in the lifetime of 
A. A C., & D. died in the lifetime of A., leaving 
issue : — Held : the legacies to B.. C. A D. vested 
in the legatees, subject to be divested in favour of 
their children, in case of their death, leaving 
children ; A therefore, B. took both the legacies 
absolutely, & 0. & D. took the legacies of £2.000 
each, absolutely, A the children of 0. A D. took the 
legacies of £3,000 by substitution for their parents. 
— Salisbury v. Petty (1843), 3 Hare, 86 ; 7 Jur. 
1011 ; 67 E. R. 307. 

Annotations : — Apld. Bolitho v. Hillyar (1865), 13 W. R. 

600. Distd. Appleton v. Rowley (1869), L. II. 8 Eq. 139. 

Consd. Re Sibley’s Trusts (1877), 46 L. J. Ch. 387. 

Kefd. Packham v. Gregory (1845), 4 Hare, 39G ; Speak- 

man v. Spottkman (1850), 8 Haro, 180 ; Edwards v. 

Edwards (1852), 15 Beav. 357 : Mallitison v. Siddle (1870), 

18 W. R. 569 : Shacklock v. Jarvis (1872), 26 L. T. 682. 

6478 . -.] — Testator bequeathed his residue 
to his three sons, in trust, to be divided between 
his three sons A his daughter, A he directed his 
daughter’s share to be kept in the hands of his sons, 
for her “ or ” her children’s sole use, free from the 
control of her husband. The daughter survived : 
— Held : she took absolutely. — Whitcher v. 
Penley (1816), 0 Beav. 477 ; 7 L. T. O. 8. 488 ; 
50 E. R. 128. 

6479 . .]— Testator gave £1,000 to his sister 

for her A for her children’s sole use A benefit for 
ever ; A directed his exors. to pay the same to her 
as soon as practicable : — Held : the word “ or ” 
was to be taken disjunctively, & testator intended 
his sister to take the £1,000 absolutely A exclu- 
sively, but not for her separate use, if she survived 
him ; but, if she did not, it should go to her* 
children. — Ciiipohase v. Simpson (1849), 16 Sim. 
485 ; 18 D. J. Ch. 145 ; 13 Jur. 90 ; 60 E. R. 962. 

6480 . .] — Bequest to “ my son W. or his 

children ” : — Held : the son who survived was 
absolutely entitled, A the children could only take 
by substitution, in case of the death of their 
parent. — Penley v, Penley (1850), 12 Beav. 547 ; 
50 E R. 1170. 

6481 . .] — Ive v. King, No. 6560, post, 

6482 . .J — Gift of personalty to A. for life, 

remainder to the children of tenant for life nomi - 
natiw , or such of them as should be living at the 
death of tenant for life. If any of them should 
die in the lifetime of tenant for life, leaving issue, 
such issue to take the share the parent would have 
been entitled to. 

There were four children of the tenant for life, 
who all died in lifetime of tenant for life. Two 
died in the lifetime of testatrix A one of those two 
left issue. None of the others left issue : — Held : 
the children of deceased child took the whole fund. 
— Ashling v. Knowles (1856), 3 Drew. 593; 61 
E. R. 1030. 

6483 . .] — A will contained a bequest to 

testator’s wife for life, with a direction that it was, 
after her decease, to become the property of M., 
“ or, in case of her decease, to be equally divided 
between her children living.” M. died in testator’s 
lifetime, leaving an only child, who survived 
testator, but died in the lifetime of his widow : — 
Held : the representatives of the only child of M. 


were entitled to the bequest. — H odgson v. 
Smithson (1856), 8 De G. M. A G. 604 ; 26 L. J. 
Ch. 110 ; 28 L. T. O. S. 73 ; 2 Jur. N. S. 1199 ; 
5 W R. 3 ; 44 E. R. 523, L. JJ. 

6484 . .] — Testator gave the residue of his 

real A personal estate to his wife for life, A after 
her death to T. H. H. for life, A after the death of 
the survivor of them to A amongst his brothers A 
sisters, A the brothers A sisters of his wife ; but if 
any or either of his brothers A sisters, or the 
brothers or sisters of his said wife then living, 
should happen to die in the lifetime of the wife 
A T. II. tL, or in the lifetime of the survivor of 
them without leaving issue, the sum so given or 
intended was to be equally divided amongst the 
survivors ; but if any of them should so die leaving 
issue, the share of the one so dying should be 
divided amongst such issue. At the date of the 
will, W. H., one of testator’s brothers, was already 
dead, although he was not aware of the fact, A he 
had left the children the present pltfs. : — Held : 
pltfs. were entitled to the share their father would 
have taken if he had survived testator. — Hannam 
v . Stms (1858), 2 De G. A J. 151 ; 27 L. J. Ch. 251 ; 
30 L. T. O. 8. 358 ; 4 Jur. N. S. 803 ; 6 W. R. 347 ; 
44 E. R. 945, L. JJ. 

6485 . .] — Testator gave a sum of £1,600 

unto A amongst such one or more of the children 
“ or ” grandchildren of his daughter A. M. that 
should be living at her death, equally to be divided 
among them, share A share alike. Testator’s 
brother afterwards made a voluntary increase in 
the above provision by a bond in favour of all A 
every the child A children “ or ” grandchildren of 
A. M. that should be living at her decease, in such 
shares A proportions as she should by will appoint, 
with a proviso that each A every the children 
“ and ” grandchildren of A. M. that should be 
living at her decease should be entitled under such 
will to receive a share at least equal to the amount 
of the share to which he or she would have been 
entitled under the will of testator. A. M. by will 
appointed to her four daughters, three of whom 
were married A the fourth of whom married before 
her death, who were her only children, in equal 
shares, A in the event of the death of any one of 
her married daughters, her share to be divided 
between the children of such daughter. At her 
death all four were living, A three had issue living : 
— Held : the word “ or ” in the will must be con- 
strued strictly as excluding the grandchildren of 
A. M., A the four daughters took absolutely in 
equal shares. — Margitson v. Hall (1864), 9 L. T. 
755 ; 10 Jur. N. S. 89 ; 12 W. R. 334. 

Annotation Consd. Re Coley, Gibson v. Gibson, [1901] I 

Ch. 40. 

6486 . - — .] — Holland v, Wood, No. 6376. 
ante, 

6487 . .] — Bequest to testator’s wife for life, 

A afterwards equally between all his brothers A 
sisters, namely M., E., T., 8., A F. ; but in case any 
of them should die leaving issue, then the part or 
share of him, her, or them so dying should go to his 
or their respective issue. Testator died in 1842, A 
his widow in 1868. None of the brothers A sisters 
survived her. E. A F. predeceased testator, 
leaving children A remoter issue, of whom some 
were born before A some after the death of testator, 
A some died in the widow’s lifetime. M. survived 
testator, A died leaving children ; T. survived 
testator, A died without issue ; S. survived 
testator, A left one child: — Held: (1) the word 
“issue” was to be taken in its largest sense; 
(2) the class of issue of E. A F. were to be ascer- 
tained at testator’s death, A the class of issue of M. 
at M.’s death, A in each case the issue were entitled 
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Sect. 17 . — Description of donees : Sub-sect. 5, C . ( b ) 
& ( c ) i.] 

to the parent’s one-fifth share per capita , as joint 
tenants ; also the representative of T. & the only 
child of S. were each entitled to one-fifth share. — 
Hobgen v. Neale (1870), L. R. 11 Eq. 48; 40 
Jj. J. Ch. 30 ; 23 L. T. 081 ; 19 W. R. 144. 

Annotations: — As to (1) Apld. lie Jones' Estate, Hume v. 

Lloyd (1878), 26 W. Ii. 828. As to (2) Apld. Re Jones' 

Estate, Hume v. Lloyd (1878), 26 W. Ii. 828 ; Re Gilbert, 

Daniel v. Matthews (188G), 54 L. T. 752. 

Lapse of gift .]— See Part XIV., Sect. 5, 

ante. 

6488. Death of prior donee before tenant for life.] — 

Bequest of £40 per annum to A. for life, & after 
her decease, to B. or his heirs: — Held: 44 or ” 
must be construed disjunctively ; & therefore B. 
did not take an absolute interest in the annuity. — 
Girdlestone v. Doe (1828), 2 Sim. 225 ; 57 E. R. 
773. 

6489. ■.] — Testator bequeathed a sum of 

£ 0,000 in trust for his daughter for life, 44 &, on 
her decease, I give the £0,000 to the children, or 
their descendants, of T. F. in such proportions to 
each as my daughter may direct.** The daughter 
died without having made any appointment : — 
Held : the children of T. F. were entitled to the 
fund to the exclusion of their issue. — J ones v . 
Torin (1833), 0 Sim. 255 ; 58 E. R. 589. 

Annotation : — Distd. Penny v. Turner (1846), 15 Sim. 368. 

5490 . .] — (i) Bequest to A. for life, & after 

her death, to B. & C. “ or ” their children. B. & 
C. survived A. : — Held : their children took 
nothing. 

(2) Bequest to A. for life, & in case he should 
die without child or children, then to B. : — Held : 
the children took nothing by implication. — 
Sparks v. Restal (1857), 24 Beav. 218 ; 53 E. R. 
341. 

Annotation : — As to (1) Consd. Re Coley, Gibson v. Gibson, 

[1901] 1 Cb. 40. 

6491. .] — Testator left property in trust for 

A. for life, & at her death to go to his two nieces 
B & C. in equal shares. “ Should one of my 
nieces die before the other, the other surviving 
niece to take the whole. Should my niece die 
without lawful issue,” the estate to be sold & 
divided amongst other persons. Testator died in 
1857, the tenant for life in 1873, & B., leaving 
children, in 1911 : — Held : there must be read into 
the gift the contingency of a niece dying in the 
lifetime of the tenant for life, & C. was only 
entitled to one half & the exors. of B. to the other. 
— Re Fisher, Robinson v. Eardley, [1915] 1 Ch. 
302 ; 84 L. J. Ch. 342 ; 112 L. T. 548 ; 59 Sol. Jo. 
318. 

6492. Death of donee before period of distribu- 
tion.] — W almsley V. Foxiiall (1803), 1 De G. J. 
& Sm. 005 ; 40 E. R. 240, L. JJ. 

6493. .] — On the construction of a very 

obscurely worded will : — Held : a gift to children 
or other issue went to the surviving children, 
excluding the issue of those dead at the period of 
distribution . — Re Pearce, Eastwood v. Pearce 
(1912), 50 Sol. Jo. 080, C. A. 

6494. Postponed gift.] — Bequest of the residue to 
A. for life ; & after her death legacies were given 
to B. or to her proper representative, in case she 
should not be living at the decease of A. & to four 
other persons or their representatives or repre- 
sentative ; one of the four died in the life of 
testator ; & another survived him, but died in the 
life of A. ; the former lapsed, the latter vested. — 
Corbyn v. French (1799), 4 Ves. 418 ; 31 E. R. 
213. 

- — Cook (1324), M'Cle. 168. 

- Gittings t>. M Dermott (1834), 2 My. & K. 69 ; Re 


Crawford’s Trusts (1854), 2 Drew.230 ; Re Porter s Trust 
(1857), 4 K. & J. 188. Refd. Waite v. l ampler (1829), 

2 Sim. 524 ; Shuttleworth v. Greaves (1838), ^ My. & Cr« 
35 ; Taylor v. Beverley (1844), 1 Coll. 108 ; Re Brooks, 
Puf>llo Trusts v. White, [1928] 1 Ch. 214. MsntdL Cary e. 
Abbot (1802). 7 Ves. 490 ; R. v. Bates (1816), 3 Price, 341j 
West v. Shuttleworth (1835), 2 My. & K. 684 : Cherry 
v. Mott (1836), 1 My. & Cr. 123 ; Russell v. Kellett (1855), 

3 Sim. & G. 264 ; Cocks v. Manners (1871). 40 L. J. Ch. 
640 ; Sinnett r. Herbert (1872), 7 Ch. App. 232 : Chandler 
v. Howell (1876), 4 Ch. D. 651 ; Re h^afi's Trusts (1879), 
12 Ch. D. 211 ; Jervis v. Lawrence (1882), 22 Ch. D. 202 ; 
Re Jones, Jones v. Williams (1886), 2 T. L. R. 544 ; Re 
Slevin, Slevin v. Hepburn, [1891 J 2 Ch. 236. 

0495 . .] — Bone v. Cook (1824), M‘Cle. 

108 ; 13 Price, 332 ; 148 E. R. 71. 

Annotations : — Distd. Humphreys v. H owes (1 830 ) .1 
Russ. & M. 630. Apld. Re Porter’s Trust (1857), 4 K. & J. 
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0490 . .] — Where there is a bequest to A. 

for life, & after his decease to B., 44 or his personal 
representatives,” or a bequest to B., to be paid 
so many months after testator’s death to B. “or 
his personal representatives,” the cts. have con- 
strued it simply as another way of giving B. a 
vested interest upon the testator’s death ; & B. 
dying before the testator, the bequest has been 
held to lapse ; but, if instead of “ personal repre- 
sentatives,” the word 44 heirs ” be used, it shows 
testator intended the persons he designates as 
44 heirs ” to take by way of substitution whenever 
B. may die, & there shall be no lapse although B. 
should die before the testator. 

Bequest of residue to A. for life, & at her death 
a legacy to B. 44 or his heirs ” : — Held : the legacy 
to B. did not lapse by reason of his death in the 
lifetime of testatrix, but that his widow & only 
child took bv substitution. — Re Porter’s Trust 
(1857), 4 K. & J. 188 ; 27 L. J. Ch. 190 ; 4 Jur. 
N. S. 20 ; 0 W. R. 187 ; 70 E. R. 79. 


Annotations : — Distd. Appleton v. Rowley (I860), L. R. 8 Eq. 
139. Refd. Re Jeaffreson’s TrustR (1866), L. R. 2 Eq. 276 ; 
NeilBon v. Monro (1879), 41 L. T. 209 ; Re Bromby (1900), 
44 Sol. Jo. 675 ; Re Sohnadhorst, Sandkuhl v. Scbnad- 
horet, [1901] 2 Ch. 338. 


( c ) Gifts to a Class, 
i. Substitutionary Gifts to Children. 

6497. General rule — Children take only when 
parent could have taken.] — It is a settled rule of 
construction, that children of a deceased parent, 
where the parent forms one of a class, cannot 
take by substitution for the parent, where the 
parent could not have taken, according to the 
words of the will (Romilly, M.R.). — Coultiiurst 
v. Carter (1852), 15 Beav. 421 ; 21 L. J. Ch. 555 ; 
20 Ij. T. O. S. 20 ; 10 Jur. 532 ; 51 E. R. 000. 

Annotations: — Apld. King v. Cleaveland (No. 1) (1858), 
26 Beav. 26 ; Re Burnham, Carrick v. Garrick, [1918] 
2 Ch. 196. Refd. Ive v. King (1852), 16 Beav. 46 ; Con- 
greve v. Palmer (1853), 1 W. II. 156 ; Re Paulding’s Trust 
(1853), 26 Beav. 263 ; Loring v. Thomas (1861), 1 Drew. 
& Sm. 497 ; Re Potter’s Trust (1869), L. R. 8 Eq. 62. 

6498. Death of parent between date of will & 
death of testator.] — Judd v. Arnold (1074), Cas. 
temp. Finch, 182 : 23 E. R. 100, L. C. 

0499. .] — Testator bequeathed his resi- 

duary personalty to trustees in trust for the 
children of L., to be divided equally between 
them, & directed that 44 in case of the decease of 
either of them leaving a family, then such share 
as the parents would have taken shall be equally 
divided amongst the children of such deceased 
parents ” : — Held : 44 decease ” meant decease 

during testator’s life — the children of L. who 
survived testator took absolutely, & the children 
of one child of L., who died between the date of 
the will & the death of testator, took the share 
which this parent would have taken . — Re Hay- 
ward, Creery v . Lingwood (1882), 19 Ch. D. 
470 ; 51 L. J. Ch. 613 ; 45 L. T. 790 ; 30 W. R. 
315. 
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6500. Parent must die before period of dis- 
tribution — To enable alternative donees to take.] — 
(1) Under a gift to parents, with a gift by sub- 
stitution, to their children in the event of such 
parents dying leaving issue : — Held : to entitle 
the children, the event must happen prior to the 
period of distribution. 

(2) Testator directed his real estate to be sold 
on the death of his widow, & the produce paid to 
his six “ children & the issue of such of them as 
should die leaving issue,” equally, “ the issue of 
any such children being respectively entitled 
amongst them to such share only as their parents 
would have been entitled to if living.” The will 
contained a gift over, in case of any of the children 
dying in testator’s “ lifetime or after his decease ” 
without leaving a child : — Held : a child who 
survived the widow became absolutely entitled, 
& her children took nothing. — Wood v. Wood 
(1866), 35 Beav. 587 ; 55 E. K. 1024. 

6501. .] — A trust in a marriage 

settlement of certain stocks & securities for the 
benefit of the husband & wife & the children of 
the marriage, & in default of children, which event 
happened, then, upon the death of the survivor 
of the husband & wife, “ for all & every the child 
& children or grandchild of A.” living at the death 
of the survivor of the husband & wife. The 
husband survived the wife, & died in Jan. 1900. 
A. had thirteen children, of whom eight survived 
the husband & five died in his lifetime, four un- 
married, & one leaving an only child : — Held : 
“ or ” was not to be read “ and,” &, there being 
children of A. living at the period of distribution, 
no grandchild took a share . — He Coley, Gibson 
v. Gibson, [1901] 1 Ch. 40 ; 70 L. J. Ch. 153 ; 83 
L. T. 671 ; 49 W. R. 165 ; 45 Sol. Jo. 164. 

Annotation : — Refd. lie Couldon, Couldon v. Coulden, [1908] 

I Ch. 320. 

6502. Parent dead at date of will — Whether 
children take.] — Bequest to each & every the 
child & children of my brother & sisters which 
shall be living at the time of my death ; but, if 
any child or children of my brother <fc sisters shall 
happen to die in my lifetime, & leave issue, then the 
legacy or legacies hereby intended for such child 
or children so dying, shall bo for his, her, or their 
issue. The issue take only by substitution. 
Therefore, only the issue of such children as were 
living at the date of the will are entitled in the 
event of the death of their respective parents 
during the testator’s lifetime. — C hristoph erson 
v. Naylor (1816), 1 Mer. 320 ; 35 E. R. 693. 

Annotations: — Distd. Tytherleigh v. Harben (1835), 5 

L. J. Ch. 15 : Bebb v. Beckwith (1839), 2 Beav. 308. 

Apld. Coulthurst v. Carter (1852), 15 Beav. 421. Distd. 

Loring v. Thomas (1861), 1 Drew. & Sm. 497 ; lie Chax>- 

man’e WU1 (1863), 32 Beav. 382 ; Phillips v. Phillips 

(1864), 5 New Itep. 102. N.P. Parsons v. Gulliford (1864), 

10 L. T. 60. Distd. Gowling v. Thompson (1868), L. It. 

II Eq. 366, n. Folld. lie Hotchkiss’s Trusts (1869), L. H. 

8 Eq. 643. N.F. Re Potter’s Trusts (1869), L. R. 8 Eq. 52 : 

Adams v. Adams (1872), L. R. 14 Eq. 246. Apprvd. 

West v. Orr (1878), 8 Ch. D. 60. Distd. Re Woolrich, 

Harris v. Harris (1879), 11 Ch. D. 663. Folld. Re Barker, 


Asquith v . Saville (1882), 51 L. J. Ch. 835. Distd. Miles v. 
Tudway (1883), 49 L. T. 664. Folld. Re Webster’s Estate, 
Widgen v. Mello (1883), 23 Ch. 1). 737 ; Re Hall, Branston 
v. Weightman (1887), 57 L. T. 42 ; Re Chinery, Chinery 
v. Hill (1888), 39 Ch. D. 614. Apprvd. Re Musther, Groves 
v. Musther (1890), 43 Ch. D. 569 ; Re Wood, Tullett v . 
Colville, [1894] 3 Ch. 381. Distd. Re Williams. Metcalf v. 
Williams, [1914] 1 Ch. 219. Consd. Re Hickey, Beddoes 
v. Hodgson, [1917] 1 Ch. 601. Reid. Gray v. Garman 
(1843), 2 Haro, 268 ; Ivo v. King (1852), 16 Beav. 46 ; 
Re Thompson’s Trusts (1854), 23 L. T. O. S. 215 ; Re 
Fauldlng’s Trust (1858), 26 Beav. 263 ; Bull v. Jones 
(1862), 31 L. J. Ch. 858 ; Humfrey v. Humfroy (1862), 
6 L. T. 13 ; Hall v . Woolley (1869), 39 L. J. Ch. 106 ; 
Hunter v, Cheshire (1873), 8 Ch. App. 761 ; Barraclough 
v. Cooper (1905), [19081 2 Ch. 121, n. ; Re Gorringe, 
Gorringe v. Gorringe, [1906] 2 Ch. 341 ; Re Taylor, Taylor 
v. White (1911), 56 Sol. Jo. 175 ; Re Williams, Metcalf 
v. Williams, [19141 2 Ch. 61 ; Re Kirk, Wethey v. Kirk 
(1915), 85 L. J. Ch. 182. 

6503. .] — Testator bequeathed the 

residue of his estate, after the death of two 
persons, to such children of B. as should be then 
living ; & as to such of them as should be then 
dead, leaving children, he directed that the 
children should stand in the place of their parents : 
— Held : the children of such children of B. as 
died in testator’s lifetime took no share of the 
residue. — Butter v. Ommaney (1828), 4 Russ. 
73 ; 38 E. R. 732. 

Annotations : — Distd. Tythcrleigh v. Harben (1835), 5 L. J. 
Ch. 15 ; Bebb v. Beckwith (1839), 2 Beav. 308. Consd. 
Gray v. Garman (1843), 2 Haro, 268. Distd. Re Faulding’s 
Trust (1858), 26 Beav. 263. Consd. Loring v. Thomas 
(1861), 1 Drew. & Sm. 497. N.F. Re Potter’s Trust 
(1869), L. It. 8 Eq. 52. Refd. Pearson v. Stephen (1831), 
5 Bli. N. S. 203 ; Re Thompson’s Trusts (1854), 23 L. T. 
O. S. 215. 

6504. .] — Gift by a testator of his 

real & personal estate to his wife for her life, & the 
residue to be equally divided between her brothers 

6 sisters, &, in case any of them should be dead 
at the time of her decease, leaving issue, such 
issue to stand in their parents’ place : — Held : 
( 1 ) no brother or sister, who died before the date 
of the will, was capable of taking under the 
bequest, & therefore the issue of any brother or 
sister who was dead before the date of the will 
could not take by substitution ; (2) it was not an 
original & substantive gift to the issue of those 
brothers & sisters, who were dead at the death of 
the wife ; (3) the brothers & sisters who survived 
testator, & afterwards died without issue in the 
lifetime of the wife, were entitled to shares in the 
residue. 

The gift to the brothers or sisters, who survived 
testator, was determinable only on one event — 
their death leaving* issue ; that event did not 
happen, & their interest in the gift was therefore 
not taken away (Wigram, V.-C.). — Gray v . 
Garman (1843), 2 Hare, 268 ; 12 L. J. Ch. 259 ; 

7 Jur. 275 ; 67 E. R. 111. 

Annotations : — As to (1) Refd. Re Thompson’s Trusts (1854), 
2 W. R. 218 ; Loring v. Thomas (1861), 1 Drew. & Sm. 
497 ; Goodier v. Johnson (1881), 18 Ch. D. 441. As 
to (2) Distd. King v. Cleaveland (No. 1) (1858), 26 Beav. 
26. As to (3) Folld. Salisbury v. Petty (1843), 3 Hare, 86. 

6505. .] — Bequest (in effect) to A. for 

life & in default of her appointment, equally 
amongst her sisters or their children living at her 


PART XVI. SECT. 17, SUB-SECT. 5.— 

C. (o) 1. 

65,02 I. Parent dead at date of will — 
Whether children take.] — Smith v. Bar- 
ton (1896), 17 N. S. W. Eq. 180.— AUS. 

6502 ii. .3 — Ives v. Ives 

(1912), 12 S. R. N. S. W. 455; 29 
N. 8. W. W. N. 129.— AUS. 

6502 Hi. .1— Testator by his 

will gave all his property to be equally 
divided between his brothers & sisters, 
8c provided that : ** In the event of 
predeoessor of any of the legatees the 
children of the said legatees to take 
parents' share. The children of my 
deceased brothers T. . . . 8c R. . . . 


to inherit as heirs of their respective 
fathers.” A sister of testator died 
before the date of the will, leaving 
children : — Held : there was no in- 
dependent gift to her children, & that 
they consequently took nothing. — 
Re Kirkpatrick, Ferguson v. Kirk- 
patrick (1912), 12 S. R. N. S. W. 282 ; 
29 N. S. W. W. N. 56.— AUS. 

6502 iv. .] — Re Umpher- 

SON, [1918] S. A. L. R. 147.— AUS. 

6502 v. .1 — Re Fleming 

(1904), 24 C. L. T. 323 ; 7 O. L. R. 651 ; 
3 O. W. R. 622.— CAN. 

6502 vl. .] — Under a gift to 

all testator's sons 8c daughters equally. 


the children of a daughter who has 
died prior to the date of the will do 
not take . — Re Vining Estate (1913), 
24 O. W. R. 814 ; 4 O. W. N. 1553 ; 
12 D. L. R. 498.— CAN. 

6502 vil. . ] — Re Cerswkll 

(1923), 54 O. L. R. 162.— CAN. 

6502 viil. .1 — Public Trus- 

tee v. Bolton, [1918] N. Z. L. Ii. 908. 
— N.Z. 

6502 ix. .1 — Addie’s Trus- 

tees v. Jackson, [1913] S. C. 681. — 
SCOT. 

6502 x. .] — Todd’s Trus- 

tees v . Todd’s Executrix, [1922] S. C. 
1.— SCOT. 
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decease : — Held : The children took by sub- 
stitution &, therefore, the children of a sister who 
was dead at the date of the will could not take. — 
Congreve v . Palmer (1853), 16 Beav. 435 ; 23 
L. J. Ch. 54 ; 1 W. B. 156 ; 51 E. R. 846 

Annotations : — Held. Wingfield v. Wingfield (1878), 9 Ch. D. 

658 ; lie Webster, Widger v. Mello (1883), 49 L. T. 585 ; 

He Coley, Gibson v. Gibson (1900), 83 L. T. 671. Mentd. 

lie Hickey, Beddoes v. Hodgson, [1917] 1 Ch. 601. 

0506. .] — Bequest to be equally 

divided between B. Sc “ my brothers Sc sisters, or 
their children,” & unto J. : — Held : the children 
of such of the brothers & sisters as were dead at 
the date of the will could not take by substitution. 
— He Wood’s Will (1862), 31 Beav. 323 ; 54 
E. B. 1163. 

Annotation: — Refd. lie Foathcratonc’s Trusts (1882), 22 

Ch. D. 111. 

6507. .] — Testator left his residuary 

personal estate to trustees upon trust that they 
should pay & divide, per capita Sc not per stirpes , 
the clear residue thereof among all Sc every of his 
nephews Sc nieces, their several Sc respective 
exors. Sc administrators ; Sc in case any other of 
his nephews 6c nieces should die in his lifetime 
leaving lawful issue him, her, or them surviving, 
then he directed his trustees to pay the share of 
each of them so dying unto & equally between his 
or her children. On a question as to whether 
certain children, who had died in testator’s life- 
time, of nephews Sc nieces who had died in his 
lifetime, were entitled to their parents’ share : — 
Held : the children of every one of the nephews 
Sc nieces who were dead, whether they died in 
testator’s lifetime or not, were entitled to a share 
of his property, per stirpes Sc not per capita. — 
Parsons v. Gulliford (1864), 10 L. T. 60 ; sub 
nom. Parsons v. Gulliford, Tarry v. Skurray, 
Er p. Tarry, 10 ,Tur. N. 8. 231. 

Annotations: — Refd. lie Potter’s Trust (1869) L. H. 8 Eq. 

52 ; Adams v. Adams (1872), L. It. 14 Eq. 246. 

0508. .] — Testator, in 1858, gave 

legacies to his cousins, the sons Sc daughters of the 
brothers & sisters of his late mother <& father ; 
& if it should happen that any of those cousins 
should die during his lifetime, & leave issue which 
should survive him, he directed that the legacies 
which would have been payable to any deceased 
parent should be paid to the children ; & if the 
exors. should fail to discover any one or more of 
his cousins who might be living at the time of his 
decease, or any one or more of the children of his 
cousins as might have died during his lifetime, 6c 
no application should be made to the exors. by 
any one or more of his cousins, or by the children, 
within eighteen months after his decease, the 
bequests were to be void : — Held : the children of 
cousins who had died before the date of the will 
were entitled to legacies. — Phillips v. Phillips 
(1864), 5 New Rep. 102 ; 11 L. T. 472 ; 10 Jur. 
N. S. 1173 ; 13 W. R. 170 ; 

Annotation : — Refd. lie Potter’s Trust (1869), L. R. 8 Eq. 52. 

6509. .] — Testator bequeathed his 

residuary estate 6c effects to trustees upon trust 
to pay the income to certain persons for their 
lives, & subject thereto bequeathed one-fourth of 
his estate 6c effects to his nephews & nieces, the 
children of L., in equal shares ; Sc, in case of the 
death of any of his nephews & nieces leaving issue, 
he directed that such issue should take the share 
that his, her or their deceased parent would have 
taken if living : — Held : the children of nephews 
& nieces who died before the date of the will, & of 
a nephew who died after the date of the will, but 
before testator, took, by substitution, the shares 


which their respective parents would have taken 
if living at testator’s death . — Re Potter’s Trust 
(1869), L. B. 8 Eq. 52; 39 L. J. Ch. 102; 20 
L. T. 649. 

Annotations : — Distd. Re Hotchkiss's Trusts (I860), L. R. 
8 Eq. 643. Folld. Hall v. Woolley ( 1 869), 39 L. J. Ch. 106; 
Re Jenks (1870), 18 W. K. 1085 ; Adams v. Adams (1872), 
L. R. 14 Eq. 246. Distd. Hunter v. Cheshire (1873), 
8 Ch. App. 751. Folld. Re Woolrioh, Harris v. Harris 
(1879). 11 Ch. D. 663 ; Re Lucas’s Will (1881). 17 Ch. D. 
788. N.F. Re Chinery, Chincry v. Hill (1888), 39 Ch. D. 
614. Refd. He Speakman, Unsworth v . Speakman (1876), 
4 Ch. 1). 620 ; West v. Orr (1878), 8 Ch. D. 60 ; Re 
Webster, Widgen v. Mello (1883), 49 L. T. 585 ; lie 
Wood, Tullet.t v. Colville, 11894 j 3 Cb. 381 ; lie Williams, 
Metcalf v. Williams (1913), 83 L. J. Oh. 255. 

6510. .] — Testator bequeathed a 

legacy to his first cousins, to be equally divided 
between them. He then gave the snare or shares 
of those of his first cousins, if any, who might die 
in his lifotime, unto all 6c every the children of all 
his first cousins who might so die in his lifetime, 
share Sc share alike ; such shares to be taken per 
capita 6c not per stirpes : — Held : the children of 
the first cousin who had died before the date of the 
will were not entitled to participate in the legacy. 

For convenience of construction, this arbitrary 
rule has been laid down — that where there is a 
gift to a class by will, the class is to be ascer- 
tained not at the date of the instrument, but at 
the date of the death of testator. Therefore, it 
is said, the class was always a contingent class, 
Sc you could not say that any person who died in 
the lifetime of the testator took a share ; & it is 
contended that because you could not have pre- 
dicted that any one of the persons described would 
take a share, you must read the gift as if it had 
been, “ 1 give the share which any first cousin 
who may be dead in my lifetime would have taken 
had he lived, unto all Sc every the children of all 
my first cousins who may die in my lifetime ” — 
that is to say, as a substantive gift to a new class 
of persons altogether (James, V.-C .). — Re Hotch- 
kiss’s Trusts (1869), L. B. 8 Eq. 643 ; 38 L. J. Oh. 
631. 

Annotations : — Consd. Jie Woolrioh, Harris r. Harris (1879), 
11 Ch. D. 663. Folld. Re Chinery. Chinery r. Hill (1888), 
39 Ch. D. 014. Refd. Hall v. Woolley (1869), 39 L. J. Ch. 
106; Adams v. Adams (1872). L. R. 14 Eq. 216; West 
v. Orr (1878), 8 Ch. 1). 60 ; Re Webster, Widgen v. Mello 
(1883), 49 L. T. 585 ; Re Brown, Brown v. Brown (1889), 
58 L. J. Ch. 420 ; Re Must her, Groves v. Musther (1890), 
43 Ch. D. 569 ; Re Wood, Tullett v. Colville, 11894] 3 Ch. 
381. 

6511. .] — Testator bequeathed to his 

sister S. all the property he might die possessed of 
for life, & after her decease he desired the property 
to be equally divided among his brothers Sc sisters, 
6c should any of his brothers or sisters die, leaving 
issue, during the lifetime of his sister S., the share 
which would have been theirs to be equally 
divided among their children : — Held : the 
children of a brother who died fifteen years before 
the date of the will were entitled to take the share 
of their deceased parent. — A dams v. Adams (1872), 
L. R. 14 Eq. 246 ; 27 L. T. 505 : 20 W. B. 88. 

Annotations : — Distd. Hunter v. Cheeshiro (1873), 28 L. T. 7. 
Refd. lie Lucas’s Will (1881), 17 Ch. D. 788 ; lie Musther, 
Groves v. Musther (1890), 43 Ch. D. 569. 

6512. .] — Testator gave a legacy to 

“ the children of my late cousin A.,” Sc declared 
that “ if any legatee shall die in my lifetime leaving 
a child or children ” the legacy should not lapse, 
but go to such child or children. At the date of 
the will B., one of the children of A., had died 
leaving children : — HeJd : B. not being a “ lega- 
tee ” under the will his children took no interest. — 
Hunter v. Cheshire (1873), 8 Ch. App. 751 ; 
29 L. T. 283 ; 21 W. R. 778, L. J.J. 

Annotations : — Apld. West r. Orr (1878), 8 Ch. D. 60. Refd. 
Re Webster’s Estate, Widgen v. Mello (1883), 23 Ch. D. 
737. 
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6513 . .] — Re Smith’s Trusts, No. 

6531, post 

6514 . .] — Testator devised his real 

estate to trustees, upon trust during the lives of 
the children of A., B. & C., all deceased, & of the 
survivors & survivor of them to pay the rents & 
profits to them in equal shares, & directed that the 
shares of such of them as should die in the lifetime 
of the others or other of them leaving issue should 
be paid to such issue, the share of the parent being 
divided equally among the issue if more than one. 
He further directed that after the death of the 
survivor of the children of A., B., & C., his real 
estates should be sold, & the proceeds of sale 
divided between the children of A., B., & C. 
equally ; & that the shares of such of them as 
might die under age & without issue should 
accrue to the other or others of them ; but that 
the shares of such of them as might die under age 
leaving issue should belong to such issue, & be 
divided amongst them equally if more than one : — 
Held : the representatives of those children of A., B. , 
<fc C., who died without issue in the lifetime of other 
members of the same class, were not entitled to a 
share of the rents A profits ; & the issue of such of 
the children of A., B., A C. as were dead at the date 
of the will took no benefit under it. — Kelsey v. 
Ellis (1878), 38 L. T. 471. 

6515 . .] — Testatrix by her will gave 

a sum of money to trustees on trust, after the death 
of the widow of a cousin, for the children of the 
cousin, share & share alike ; provided that in case 
of any of the childron dying in the lifetime of 
testatrix leaving issue, such issue should take the 
share to which their parent would have been 
entitled if living. — One of the children was dead 
when the will was made, & a codicil showed that 
testatrix was aware of this : — Held ; the issue of 
that child took a share in the money. — Rc Lucas’s 
Will (1881), 17 Ch. D. 788 ; 29 W. R. 860. 

Annotation : — Refd. lie Wood, Tullett v. Colville (1894), 

03 L. J. Ch. 790. 

6516. Testator, by will in 1S60, 
gave property to trustees on trust for his sister for 
life, A after her death on trust to pay the principal 
to the child or children of his sister equally at 
twenty-one, “ & if any of them die leaving issue, 
the share or shares of such of them as shall so die 
shall go to their respective issue,” & if any should 
die under the ago oi twenty-one without issue, the 
share or shares of such of them as should so die 
should lapse. Testator died in 1861. His sister 
died in 1881, having had three children, two of 
whom were dead at the date of the will, one leaving 
issue, & the other without issue : — Held : the issue 
of the child dead at the date of the will were not 
entitled under the will. — Re Barker, Asquith v. 
Saville (1882), 51 L. J. Ch. 835 ; 47 L. T. 38. 

6517 . .] — Testator by will bequeathed 

all his share in an estate in Barbados ‘‘to all the 
children of ” his dear departed wife’s sister M., “ or 
in event of decease to their descendants share & 
share alike.” M. had six children, of whom five 
were living at the date of the will & at the death of 
testator, & one had died prior to the date of the 
will leaving issue an only daughter : — Held : the 
issue of the child of M. who was dead at the date 
of the will, was not entitled to a share of the 
property, but it went to the five children of M. 
who survived testator, — Re Webster’s Estate, 
Widgen v. Mello (1883), 23 Ch. D. 737 ; 52 L. J. 
Ch. 767 ; 49 L. T. 585. 

.* — Reid. Re Hickey, Beddoes v. Hodgson (1917), 

80 L. J. Ch. 385. 

6518 . .] — Re Hall, Branston r. 

Weightman, No. 6703, post . 


6519 . -.] — Testator bequeathed a resi- 
duary fund upon trust for the equal benefit of his 
sisters, nephews, & nieces, as to the shares of his 
nephews absolutely, & as to the shares of his sisters 
& nieces upon trust to invest the principal moneys 
forming their shares, & to pay the dividend to each 
such sister & niece for life for her separate use, & after 
the death of each sister to apply her share for the 
benefit of his nieces equally upon the trusts of their 
original shares, “ & after the death of each niece 
upon trust to pay her share to such of her children 
as she shall by will appoint, & in default of appoint- 
ment to her children equally on attaining the age of 
twenty -one years, & if no such children then on 
trust for the survivors or survivor of my nieces. 
If any niece shall die in my lifetime her share shall 
be for the benefit of her child or children, but if no 
such children who shall live to attain the age of 
twenty-one years, then such share shall be for the 
benefit of my surviving nieces equally, & upon the 
same trusts : — Held : the child of a niece who died 
before the date of the will did not take. — Rc 
Chinery, Chinery v . Hill (1888), 39 Ch. I). 614 ; 
57 L. J. Ch. 804 ; 59 L. T. 303. 

Annotations : — Folld. Re Brown, Brown v. Brown (1889), 
58 L. J. Ch. 420. Apprvd. Re Wood, Tullett v. Colville, 
[1894] 3 Ch. 381. Refd. Re Musther, Groves v. Musther 
(1890), 43 Ch. D. 569 ; Re Parsons, Blaber v. Parsons 
(1894), 8 R. 430. 

6520. .] — (1) Testatrix bequeathed 

her residuary estate “ unto & equally between all 
my nephews & nieces living at my death ; provided 
that if any of my nephews & nieces shall die in my 
lifetime leaving lawful issue, such issue shall take 
his her, or their respective parents’ share or shares 
equally ” : — Held : issue of nephews & nieces 
already dead at the date of the will took no share 
in the residuary estate. 

(2) In an earlier part of the same will pecuniary 
legacies of the same amount were given to three 
persons, each of whom was described as “ my 
niece.” One of them was illegitimate • — Held : 
the illegitimate niece was not entitled to any share 
in the residuary estate under the gift to “ all my 
nephews A nieces living at my death.” — Re 
Brown, Brown v. Brown (1889), 58 L. J. Ch. 420 ; 
37 W. R. 472. 

6521. .] — Testatrix, by her will, gave 

tlie residue of her property to be equally divided 
between her nephews <fc nieces, sons & daughters 
of her late brother's, G., J., W., & C., & then pro- 
ceeded : “ but should any of them be dead before 
me I then direct that his or her share shall be 
equally divided between his or her share ” : — Held : 
the children, living at the death of testatrix, of 
nephews or nieces who were dead at the date of her 
will, did not take. 

The gift is one to nephews <fc nieces of testatrix 
who are capable of taking ; that is, to nephews & 
nieces who were living at the date of the will, & 
those nephews & nieces were only intended to take 
provided they survived testatrix, for the gift over 
provides for the event of any of them dying after 
the date of the will & before the death of testatrix. 
In my opinion, that is the prirnd facie Sc natural 
construction & meaning of those words ; & no 
intention can be attributed to testatrix of providing 
for what had happened before the date of the will 
(Cotton, L.J .). — Re Musther, Groves v. Musther 
(1890), 43 Ch. D. 569 ; 59 L. J. Ch. 296. C. A. 

Annotations : — Consd. Re Williams, Metcalf v. Williams, 
[1914] 1 Ch. 219. Refd. Re Wood, Tullett v. Colville, 
[1894] 3 Ch. 381 ; Re Kirk, Wethey v. Kirk (1915), 85 
L. J.Ch. 182. 

6522. .] — Testator by his will directed 

trustees to carry on his business as gravel con- 
tractor till his freehold gravel pits were exhausted, 
& then to sell the freehold lands on which they were 
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situate & plant, etc., & hold the proceeds in trust 
for children then living who should attain the age 
of twenty-one, etc. He also directed his trustees to 
hold the residue of his estate upon trust for sale & 
investment, & to divide the income equally among 
his children during their lives, & on the death of 
any child, whether before or after his own death, 
to hold the corpus of such child’s share in trust for 
any children of such child : — Held : children of a 
daughter of testator, who died before the date of 
his will, were not included in the residuary gift. — 
Re Wood, Tullett v. Colville, [1894] 3 Ch. 381 ; 
63 L. J. Ch. 790 ; 71 L. T. 413 ; 7 R. 495, C. A. 

Annotation : — Refd. Re Berwick, Ryle v. Ryle, [1911] 1 Ch. 

116. 

6523. .] — Re Ridley, [Ridley v. 

Vaughan (1898), 42 Sol. Jo. 307, C. A. 

6524. .] — Testator gave the residue of 

his estate upon trust for his brothers & sisters. 
The share of one brother was directed to be settled, 
& this clause was immediately followed by a pro- 
viso that 44 if any of my other brothers or sisters 
shall die in my lifetime leaving issue any of whom 
shall be living at my death, such issue so living 
shall take equally amongst themselves if more than 
one the shares which such other brother or sister 
would have taken if then living ” : — Held ; the 
gift to issue was substitutional, <fc the children of a 
sister who was dead at the date of the will were not 
entitled to share in the residue. — Re Offiler, 
Offiler v . Offiler (1901), 83 L. T. 758. 

6525. .] — Testator by his will gave 

legacies to the children of one of his sons, whom he 
described as “ my deceased son.” He gave the 
residue of his estate in trust for all or any of his 
children who should be living at his death & attain 
twenty-one or marry, “ provided that in case any 
one or more of my children shall predecease me 
leaving any child or children living at my death, 
then such child or cliildren of my deceased child 
shall take 4 their parents’ share ’ ” : — Held : upon 
the true construction of this particular will testa- 
tor’s meaning was clear, & the children of the son 
who was dead at the date of the will were not 
entitled to share in the residue. 

My intention is, if I can, to construe the will 
which is before us itself & give the natural meaning 
to the words & the sentences therein contained. 

I believe that half the difficulties have arisen by 
adopting some words that learned judges have 
used on another occasion with reference to another 
will as if it was a canon of construction for all wills. 

. . . The proposition that I propose to adopt is 
this, that unless the ordinary & usual meaning of 
the words leads to some absurdity or something 
which is, to use the language of Kindersley, V.-C., 

** manifestly contrary to testator’s obvious inten- 
tion,” I will simply construe the language of the 
will itself & give effect to the meaning of those 
words according to the ordinary & proper meaning 
of them. 

It may be perfectly true to say falsa grammatica 
non nocet ; at the same time one must not divorce 
language from its ordinary meaning by introducing 
a suggestion of false grammar — indeed, I do not 
think the expression falsa grammatica is applicable 
to what we have here (Lord Halsbury. C.). — 
Gorringe v. Maiilstedt, [1907] A. C. 225 ; 76 
L. J. Ch. 527 ; 97 L. T. Ill ; sub nom. Re Gor- 


ringe, Gorringe v. Mahlstedt, 61 Sol. Jo. 497, 
H. L. ; revsg. S. C. sub nom . Re Gorringe, Gor- 
ringe v. Gorringe, [1906] 2 Ch. 341, C. A. 

Annotations: — Distd. Re Stokes, Barlow v. Bullook (1907), 
62 Sol. Jo. 11 ; Re Lambert, Corns v. Harrison. [1908] 
2 Ch. 117. Apld. Re Cope, Cross v. CroBS, [1908] 2 Ch. 1. 
Consd. Re Williams, Metcalfe v. Williams, [1914] 1 Ch. 219. 
Apld. Re Brown, Leeds t>. Spencer,[1917 J 2 Ch. 232. Refd. 
Re Metcalfe, Metcalfe v. Earle, [1909] 1 Ch. 424 ; Re 
Kirk, Wothey v. Kirk (1915),|85 L. J . Ch. 182 ; Re Burnham, 
Carrick v. Carrick, [1918] 2 Ch. 196. 

6526. .] — Testator gave his residuary 

estate in trust subject, to a life estate for the benefit 
of his wife, who predeceased him, for all his 
children who attained the age of twenty-one years 
in equal shares, “ Provided always that if any child 
of mine shall die. in my lifetime leaving a child or 
children who shall survive & being a son or son8 
shall attain the age of twenty-one yearB or being a 
daughter or daughters shall attain that age or 
marry under that age then & in every such case 
the last mentioned child or children shall take. & 
if more than one equally between them, the share 
which his, her or their parent would have taken of 
& in the residuary trust funds if such parent or 
parents had survived me subject nevertheless to 
the proviso hereinafter contained. Provided al- 
ways that if any child of mine shall die in the life- 
time of my wife leaving a husband or wife who shall 
survive her then I declare that on the decease of 
my wife the income of the share of any deceased 
child of mine shall go & be payable to such husband 
or wife of such deceased cniid of mine ” : — Held : 
the residuary gift did not include the children of a 
child dead at the date of the will or the husband or 
wife of any such last-mentioned child . — Re Cope, 
Cross v. Cross, L1908] 2 Ch. 1 ; 77 L. J. Ch. 558 ; 
99 L. T. 374, C. A. 


Annotatums : — Distd. Re Metcalfe, Metcalfe v. Earle, [1909] 
1 Ch. 424 ; Re Williams, Metcalf v. WilliauiB, [1914] 
1 Ch. 219. Refd. Re Kirk, Wethey v. Kirk (1915), 86 
L. J. Ch. 182. 


6527. .] — Testator by his will gave 

legacies of £500, to each of the children of a 
deceased daughter, & gave the residue of his estate 
“ unto & equally amongst all my children who 
being a son or sons have attained or shall attain 
the age of twenty -one years or shall marry in 
equal shares.” A provided that 44 if any child of 
me shall die in my lifetime leaving a child who 
shall survive me & being a son or sons shall 
attain the age of twenty-one years or being a 
daughter or daughters shall attain that age or 
marry,” then the last-mentioned child or children 
should take the share which his, her, or their 
parent would have taken in the trust funds if 
such parent had survived testator & attained the 
age of twenty-one years. The daughter left six 
children, who survived testator <fc attained 
twenty-one years : — Held : the words 44 shall die 
in my lifetime ” imputed futurity, & a child of 
testator dead at the date of the will was not in- 
cluded in the residuary gift, & the children of 
deceased daughter took no share of the residue. — 
Re Brown, Leeds v. Spencer, [1917] 2 Ch. 232 ; 
86 L. J. Ch. 661 ; 117 L. T. 268 ; 01 Sol. Jo. 546. 


ii. Independent Original Gifts to Children . 

6528. Parent dead at date of will — Children take 
parent’s share.] — A testator may so express himself 
as to cause a child of a deceased child to represent 
& be substituted for that deceased child ; though 
he never intended a share for the deceased child. 

Gift of aliquot parts of a fund to the children of 


PART XVI. SECT. 17, SUB-SECT. 5.— 
C. (o) U. 

628 i. Parent dead at date of will— 


Children take parent* 8 share.] — Re 
Lusher, Lusher v. Lusher, [1928] 
N. Z. L. R. 73.— N.Z. 

8628 U. .] — Hayes v. 


Ward, 2 Ridg. Pari. Rep. 85.— IR. 

6628 ill. .] — New Zealand 

Insurance Co. v. Acton, [1924] N. Z. 
L. R. 193.— N. Z. 
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A., the children of B., the children of C. & the 
grandchildren of D. Provided that if any child 
or children of A., or B. or C., or any of the grand- 
children of D., shall die in my lifetime leaving a 
child or children living at my death & attaining 
twenty-one, the child or children of each such 
child or grandchild so dying in my lifetime shall 
represent & stand in the place of his, her or their 
deceased parent or respective parents, & be 
entitled to the same share or shares which his, 
her or their deceased parent would have been 
entitled to if living at my decease : — Held : (1 ) the 
word “ children ” could not be read grand- 
children, so as to let in as original donee the child 
of a deceased child of A., who never had a child 
living at the date of the will ; (2) the words “ shall 
die ” do not import future dying, but are equiva- 
lent to “ shall be dead,” or “ shall have died ” ; 
(3) the proviso was large enough to show an 
intention, that a child of a child deceased at the 
date of the will, & for whom therefore no share 
was intended, should represent or be substituted 
for that deceased child ; & take the share which, 
if living at the date of testator’s death, the 
deceased child would have taken. — Loking v. 
Thomas (1861), l Drew. & Sm. 497 ; 30 L. J. Ch. 
789 ; 6 L. T. 269 ; 7 Jur. N. S. 1116 ; 9 W. R. 
919 ; 62 E. R. 469. 

Annotations: — As t<t (2) Apld. Parsons v. Gulllford (1864), 
10 L. T. 60. Distd. Re Hotchkiss’s Trusts (1869), L. R. 

8 Eq. 643 ; Re Hall, Branston v. Weierhtman (1887), 
57 L. T. 42 ; Re Ridley, Ridley v. Vaughan (1898), 42 
Sol. Jo. 307; Re Offilor, Offller v. Offller (1901), 83 L. T 
758: Re Gorringre, Gorringre v. Gorringre, [19061 1 Ch. 319. 
Apia. Re Stokes, Harlow v. Bullock (1907), 52 Sol. Jo. 11 
Apprvd. Barroclougrh v. Cooper (1905), [1908] 2 Ch. 121, n. 
Distd. Re Cope, CrosR v. Cross, [1908] 2 Ch. 1. Folld. Re 
Lambert, Corns v. Harrison, [1908] 2 Ch. 117. Refd. 
Bull v. Jones (1862), 31 L. J. Ch. 858 ; Phillips v. Phillips 
(1864), 11 L. T. 472 ; Re Potter’s Trust. (1869), L. R. 8 Eq. 
52 ; Re Woolrich, Harris v. Harris (1879), 11 Oh. D. 663 ; 
Gibbons v. Gibbons (1881), 6 App. Cas. 471 ; Re Lucas’s 
Will (1881), 17 Ch. D. 788 ; Gorringre v. Mahlstcdt, [1907] 
A. O. 225 ; Re Metcalfe, Metcalfe v. Earle, [1909] 1 Ch, 
424 ; Re Taylor, Taylor v. White (1911), 56 Sol. Jo. 175 ; 
Re Williams, Metcalf r. Williams, [1914] 2 Ch. 61 ; Re 
Kirk, Wethey v. Kirk (1915), 85 L. J. Ch. 182 ; Re Brown, 
Leeds v. Spencer, [1917] 2 Ch. 232 ; Re Rayner, Couch v. 
Warner (1925), 134 L. T. 141. As to (3) Apld. Miles v. 
Tudway (1883), 49 L. T. 664. Distd. Re Webster’s Estate, 
Widgren v. Mello (1883), 23 Ch. 1). 737. Consd. Re Chinery, 
Chincry v. Hill (1888), 39 Ch. D. G14. Distd. Re Brown, 
Brown v. Brown (1889), 58 L. J. Ch. 420. Folld. Re 
Parsons, Blaber v. Parsons (1894), 8 R. 430. Refd. Re 
Musther, Groves v. Musther (1890), 43 Ch. D. 569. 

Q529 .] — Gift by will to such of 

testator ’8 nieces as should be living at his death, 
with proviso that if any of his nieces should die 
in his lifetime leaving any child who should be 
living at testator’s death & should attain twenty- 
one, such child should represent & stand in the 
place of his parent, & should be entitled to the 
same share as well original as accruing as his 
parent would have been entitled to, if living at 
the time of his, testator’s, decease. One of 
testator’s nieces died previously to the date of 
the will, leaving a child who survived testator 
& attained twenty-one : — Held : the gift to the 
children of testator’s nieces was not substitutional, 
but the child of the niece who was dead at the 
date of the will was entitled to participate in 
testator’s property . — Re Chapman’s Will (1863), 
32 Beav. 382 ; 9 Jur. N. S. 657 ; 11 W. R. 578 ; 
55 E. R. 150. 

Annotations : — Refd. Re Hotchkiss* Trusts (1869), L. R. 8 Eq. 
643 ; Re Potter’s Trust (1869), L, R. 8 Eq. 52 ; Re Wool- 
rich, Harris v. Harris (1879), 11 Ch. D. 663. 

6530 . .] — A testator gave the surplus 

of his property to trustees to divide among his 
nephews & nieces, & directed that, “ in case any 
of them should be dead or die leaving issue ” such 
issue were to take their parents’ share : — Held : 
the issue of three who were dead at the date of the 


will were entitled to their parents’ shares . — Re 
Jenks (1870), 18 W. R. 1085. 

6531. .] — Testatrix made her will, 

dated Mar. 20, 1867, in the following terms : “ If 
S. should have any money at her death she wishes 
it to be equally divided amongst her brothers & 
sisters after all expenses are paid. Should any 
of her brothers or sisters be dead, their share to be 
equally divided among their children. If no 
children be living the money to be divided amongst 
the surviving brothers & sisters of S.” Testatrix, 
who died in Jan. 1875, had had seven brothers & 
sisters. One of her brothers was dead at the date 
of the will, leaving ten children, & the question 
was, whether such children were entitled to a 
share of the residue of her estate : — Held : by 
“ their share ” testatrix meant the share which a 
deceased brother or sister would, if living, have 
taken, & the children of the deceased brother 
were entitled to a share. 

The question is, whether I am to attribute to 
this testatrix the capricious intention that, if a 
brother died before her will, his children, should 
not take, but that, if a brother died after her will, 
his children should take. I am of opinion that 
I am not bound to do anything of the sort. She 
gives her money to be equally divided amongst 
her brothers & sisters, & then she says, “ should 
any of her brothers <fe sisters be dead, their share 
is to be equally divided amongst their children.” 
The words “ their share ” cannot mean a share 
given to a brother or sister who is dead, because 
you cannot give a legacy to a dead person, as 
testatrix must have known ; & consequently 

“ their share ” must mean “ the share which they 
would if living have taken.” Therefore I hold 
that the children of the brother who was dead at 
the date of the will are entitled to a share (Jessel, 
M.R.). — Re Smith’s Trusts (1875), 5 Ch. D. 
497, n. ; 46 L. J. Ch. 388, n. 

Annotations : — Folld. Re Lucas’s Will (1881), 17 Ch. D. 788. 
Distd. R e Webster’s Estate, Widgren v. Mello (1883), 23 
Ch. I). 737 ; Re Hall, Branston v. Weight man (1887), 57 
L. T. 42. N.F. Re Chinery. Chinery v. Hill (1888), 39 
Ch. D. 614 ; Re Brown, Brown v. Brown (1889), 58 
L. J. Ch. 4 20. Refd. Re Sibley’s Trusts (1877), 5 Ch. D. 
494 ; Re Woolrich, Harris m Harris (1879), 11 Ch. D. 663 ; 
Re Barker, Asquith v. Savillo (1882), 51 L. J. Ch. 835 ; 
Re Musther, Groves v. Musther (1890), 43 Ch. D. 569. 

6532. .] — A testatrix, by her will, in 

exercise of a general power, appointed real & 
personal estate to trustees in trust for her sister H. 
for life, & after her death for all & every her 
children & child who should be living at her death, 
if more than one as tenants in common ; & pro- 
vided “ that if any child of H. should die in the 
lifetime of H., leaving issue who should be living 
at the death of H., such issue should take the share 
which his, her, or their parent would have taken 
if living at the death of H. ; & if there should 
be no child or children, or issue of a child or 
children of H., so living at her death,” then 
testatrix gave over the fund to other persons. 
H. had one child who was dead at the date of the 
will leaving issue who were living at her death, 
& other children who survived her : — Held : the 
gift to issue was original & not substitutional, & 
the issue of the child who was dead at the date 
of the will were entitled to take under it. — Re 
Woolrich, Harris v. Harris (1879), 11 Ch. D. 
663 ; 48 L. J. Ch. 321 ; 41 L. T. 309 ; 27 W. R. 
429. 

Annotations : — Apld. Re Stokes, Barlow v. Bullock (1907), 
52 Sol. Jo. 11. Refd. Re Chinery, Chinery v. Hill (1888), 
39 Ch. D. 614 ; Re Offller, Offller v. Offller (1901), 83 L. T. 
758. 

6533. .] — A testator by a codicil to 

his will bequeathed to the widow of his deceased 
son the interest accruing from a sum of money, the 
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payment thereof to cease upon her death or 
second marriage. He directed his exors. to 
divide the principal sum “ amongst my surviving 
male & female children. Should a male or female 
child’s death precede mine, his or her share to 
be divided equally between the male & female 
children of such son & daughter deceased.” One 
son & two daughters of testator were dead at the 
date of the codicil ; the two daughters each left 
one child. Eight children of the testator survived 
him : — Held : the class of persons entitled under 
the gift were children of testator living at his 
death, &, per stirpes , the children living at his 
death of any child of testator who had predeceased 
liim, whether before or after the date of the 
codicil ; consequently the fund was divisible into 
tenths amongst the eight surviving children of 
testator & the children of the two daughters who 
died in his lifetime. — Miles v. Tudway (1883), 
49 L. T. 664. 

6534. .] — lie Richmond, Coleman ?>. 

Richmond (1897), 11 Sol. Jo. 859. 

6535. .] — Re Roberts, Percival v . 

Roberts, No. 6452, ante . 

6536. .] — A gift to the issue of any 

member of a class, in case such member “ shall ” 
die without attaining a vested interest, but 
“ shall ” leave a child or children living at or after 
my decease, which child or children “ shall 
attain the age of twenty -one years,” of the share 
which such member would have taken if he had 
come under the description of the members of the 
class attaining a vested interest, held an original 
& not a substitutional gift, so as to let in the issue 
of members of the class who were dead at the 
date of the will & were not beneficiaries under the 
will . — Re Stokes, Barlow v. Bullock (1907), 52 
Sol. Jo. 11. 

6637. .] — Testatrix by her will gave 

the residue of her estate “ in trust for all my 
nephews & nieces who shall be living at my deatli 
to be divided equally between them. Provided 
always that if any nephew or niece of mine shall 
die in my lifetime leaving a child or children who 
shall survive me & being a son or sons shall attain 
the age of twentv-one years or being a daughter 
or daughters shall attain that age or marry under 
that age then & in every such case the last men- 
tioned child or children shall take (& if more than 
one equally between them) the share which his, 
her, or their parent would have taken of & in tho 
residuary trust funds if such persons had survived 
me ” : — Held : the child, wno attained twenty- 
one & survived testatrix, of a nephew already 
dead at the date of the will was entitled to share 
in the residue. — Re Lambert, Corns v. Harrison, 
[19081 2 Ch. 117 ; 77 L. J. Ch. 553 ; 98 L. T. 851. 

Annotations : — Folld. Re Metcalfe, Metcalfe v. Earl, [ 1 900 J 
1 Ch. 424 ; Re Williams, Metcalf v. Williams, [1914] 

1 Ch. 219. Refd. Re Rayner, Couch v. Warner (1925). 
134 L. T. 141. 

6538. -.] — Testator gave his residuary 

estate in trust for such of his nephews & nieces 
“ as shall be living at my decease & have attained 
or shall attain the age of twenty -one years ” 
equally between them if more than one. “ Pro- 
vided always that if any of my nephews or nieces 
shall die in my lifetime leaving a child or children 
who shall survive me & attain the age of twenty- 
one years then & in every such case the last 
mentioned child or children shall take (& if more 
than one equally between them) the share which 
his, her or their parents would have taken in my 
residuary estate if such parents had survived me 


& attained the age of twenty-one years ” : — Held : 
the children, who attained twenty-one & survived 
the testator, of a nephew or niece already dead at 
the date, of the will were entitled to share in the 
residue. 

Qu. : whether a distinction should not be 
drawn in all such cases between a gift to children 
& to nephews & nieces, a class much more remote 
than that of testator’s own descendants . — Rs 
Metcalfe, Metcalfe v. Earle, [1909J 1 Oh. 424 ; 
78 L. J. Ch. 303 ; 100 L. T. 222. 

Annotation : — Folld. Re Williams, Metcalf v. Williams, [1914] 
1 Ch. 219. 

6539. .] — The child of a niece, dead at 

the date of the will, of a testator was held entitled 
to share under a trust “ for all my nephews & 
nieces living at the decease of the said 8. (the 
tenant for life), as tenants in common in equal 
shares, provided always that if any of my said 
nephews <fc nieces shall die in the lifetime of the 
said S., leaving a child or children who shall survive 
her, & being a son or sons, shall attain the age of 
t wenty-one years, or being a daughter or daughters, 
shall attain that age, or marry under that age, 
then & in every such case the last-mentioned child 
or children shall take (<fe, if more than one, equally 
between them) the share which his, her, or their 
parent would have taken of & in the proceeds 
of my said estate if such parent had survived the 
said 8.” — Re Taylor, Taylor v. White (1911), 
56 Sol. Jo. 175. 

6540. .] — A will contained a gift of 

residue in trust for all the children of testator 
living at his death who should attain twenty -one, 
or being daughters should attain that age or 
marry, in equal shares, with a proviso “ that if 
any child of me shall die in my lifetime leaving a 
child or children who shall survive me & being a 
son or sons shall attain the age of twenty -one years, 
or being a daughter or daughters shall attain that 
age or marry, then & in such case the last-men- 
tioned child or children shall take ” their parent’s 
share. To the knowledge of the testator one of 
his sons had died before the date of the will, 
leaving two children, to whom testator had given 
a legacy in an earlier part of his will : — Held : they 
were contigently entitled on attaining twenty-one 
or on marriage to share in the residue. — Re 
Williams, Metcalf v. Williams, [1914] 2 Oh. 61 ; 
83 L. J. Ch. 570 ; 110 L. T. 923 ; 58 Sol. Jo. 470, 

C. A. 

Annotation s : — Folld. Re Kirk, Wethoy v. Kirk (1915), 85 
L. J. Ch. 182. Dlstd. Re Brown, Leeds t». Hpencer, [1917] 

2 Ch. 232. Apld. Re Rayner, Couch v. Warner (1925), 
134 L. T. 141. 

6541. .] — Testator by his will devised 

his real estate to his daughter ror life, & on her 
decease he directed his real estate to be sold & the 
proceeds to be divided “ amongst all & every my 
children in equal shares & I declare that in case 
any of my said children shall die in the lifetime 
of my said daughter without leaving a child or 
children the share of any one or more of them so 
dying shall be paid unto & equally amongst the 
survivors of them my said children share & share 
alike, but in case any of them shall die & leave a 
child or children such child or children shall take 
their respective parent’s share :—Held : grand- 
children of testator whose parents were already 
dead at the date of the will were entitled to share 
in the proceeds of the sale of the real estate, there 
being no indication in the will that testator 
intended to benefit some of his grandchildren & 
not others. — Re Kirk, Wethey v. Kirk (1916), 

85 L. J. Ch. 182 ; 113 L. T. 1204. 

6542. — — .]■ — A testator gave a pecuniary 

legacy to “ the descendants of A* or their 
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descendants living at my death.* * A. had six 
children, one of whom was dead at the date of 
the will, leaving children & grandchildren, all of 
whom were living at the death of testator. The 
other five children of A. were living at the date of 
the will & survived testator. On the question 
of the class entitled to the legacy : — Held : (!) the 
words “ living at my death ” governed the whole 
gift ; (2) on the true construction of the will, 

there was a direct gift of iive-sixths of the legacy 
to the five children of A. who survived testator 
equally as tenants in common, & of the remaining 
one-sixth to the grandchildren of A. who survived 
testator as joint-tenants . — lie Hickey, Beddoks 
v, Hodgson, [1917] 1 Ch. 601 ; 86 H. J. Ch. 385 ; 
116 L. T. 666 ; 61 Sol. Jo. 368. 

6543. Children to take parent’s share — Ascer- 
tainment by reference to all parents.] — Testa- 
trix having two sons & two daughters living, 
gave a legacy to each of them, A then gave the 
residue to M., one of her daughters, for life : “ &, 
after her decease, I will that the property be 
equally divided amongst such of my sons & 
daughters as may be living at the decease of the 
said M. ; & in case of the decease of any of my 
said sons or daughters, the surviving children of 
any of my sons or daughters to have their fathers’ 
or mothers’ part.” Testatrix had had another 
son & daughter, both of whom were dead at the 
date of her will, leaving children : — Held : their 
children were entitled to shares of the residue. — 
Jarvis v. Pond (L839), 9 Sim. 649 ; 8 L. J. Ch. 
167 ; 69 E. H. 470. 

Annotations Distd. Gray v. Gar man (1843), 2 Hare, 268 ; 

Ivc v. King (1852), 16 Beav. 46. Reid. Manning v. 

Chambers (1847), 1 Do (3. & Sin. 282 ; Coulthurst, v. 

Carter (1852), 15 Boav. 421 ; Loring v. Thomas (1861), 

1 Drew. & Sin. 41)7 : Re Jordan’s Trusts (1863), 2 Now 

Rep. 57 ; Re Potter’s Trust (1866), L. It. 8 Eq. 52 : Rr 

Lucas’s Will (1881), 17 Ch. D. 788. 

6544. .] — On a bequest to such of a 

class as shall be living at a certain time, & to the 
children of such as shall be then dead, such 
children to take only their parents’ shares 
Held : the children of those members of the class 
who died in testatrix’s lifetime were entitled to 
participate. — He Paulding’s Trust (1868), 26 
Beav. 263 ; 28 L. J. Ch. 217 ; 32 L. T. O. S. 154 ; 
4 Jur. N. S. 1289 : 53 E. li. 899 ; sub nom. He 
Paulding’s Trusts, 7 W. It. 74. 

6545. .] — (1) Testator, after giving 

his residuary personal estate to all & every the 
children of his uncle F. or their issue in equal 
shares, gave his real estate to A. for life. & after 
her death upon trust for sale, & to hold the pro- 
ceeds upon trust for “ all & every the children of 
F. or their issue in equal shares per capita .” Four 
of the six children of F. were dead at the date of 
the will, & two survived the tenant for life : — 
Held : the issue of the four deceased children of 
F. alive at the death of testator or born during 
A. *8 lifetime took as by substitution the shares of 
their deceased ancestors in the proceeds of the 
realty, the issue of each of the four taking, inter se , 
in equal shares. 

There are authorities which show that when you 
find a gift in a will to A. or B., that word “ or ” is 
to have some meaning & it is to have a meaning 
which depends upon what A. or B. really consists 
of. You cannot lay down a priori that the gift 
to A. or B. has any particular meaning ; you must 
first of all know what A. & B. are. 

It does not appear to me that an ordinary man, 
knowing that he had but two surviving cousins, 
the two children of his deceased uncles, would 
describe them as “ all & every the children.” To 
my mind that does convey an idea of more than 
two, & I think it would to the minds of most 


persons conversant with the ordinary uses of the 
English language, & it does weigh with me very 
much, seeing the expression used, & seeing the 
state of the family, that he did use twice over the 
words 41 all & every the children ” (Jessel, M.R.). 

(2) In every case to find out what was the 
class originally intended you must depend upon 
the will itself (Jessel, M.R.). — Re Sibley’s 
Trusts (1877), 5 Ch. D. 494 ; 46 L. J. Oh. 387 ; 
37 L. T. 180. 

Annotations : — As to (1) Apld. Re Jones's Estate, Hume v. 
Lloyd (1878). 47 L. J. Ch. 775. Distd. Re Barker, Asquith 
v. Saville (1882), 51 L. J. Ch. 835. Apld. Re Webster’s 
Estate, Whitten v. Mello (1883), 23 Ch. D. 737. Reid. Re 
LucaR’s Will (1881), 17 Ch. D. 788 ; Miles v. Tudway 
(1883), 49 L. T. 664 ; Re Morgan, Morgan v. Morgan (1893), 
69 L. T. 407 ; Re Roberts, Percival v. Roberts, [1903] 
2 Ch. 200 ; Re Walbran, Milner v. Walbran (1905), 75 
L. J. Ch. 105. Generally, Reid. Re Hickey, Beddoes v. 
Hodgson, [1917] 1 Ch. 601. 


iii. Gifts to Composite Class of Parents and 

Children . 


6546. Gift to parents & children of deceased 
parents — Gift to children original.] — Testator 
devised an estate to trustees, in trust for R. for 
life, & after the death of R., in trust to convey the 
estate unto, between or amongst all & every & 
such one or more of the child or children of R. who 
should be living at his decease, & the issue of such 
of them as should be then dead leaving issue, such 
issue to take between or amongst them the share 
which their parent or parents would have been 
entitled to if then living. R. survived testator, & 
died leaving several children & the issue of another 
child who was dead at the date of the will : — 
Held : such issue were entitled to take amongst 
them, an equal share of the estate with the sur- 
viving children. — Tytiierleigh v. Harbin (1835), 
6 Sim. 329 ; 5 L. J. Ch. 15 ; 58 E. R. 617. 


Annotations : — Consd. Giles o. Giles (1837), 6 L. J. Ch. 176; 
Ive v. King (1852), 16 Beav. 46.. Apld. Coulthurst v . 
Carter (1852), 15 Beav. 421. Distd. Re Thompson’s 
Trusts, Ex p. Tunstall (1854), 5 De G. M. & G. 280. Apld. 
Etches v. Etches (1855), 3 Drew. 441. Consd. Loring v. 
Thomas (1861), 1 Drew. & 8m. 497 ; Re Potter’s Trust 
(1869), L. R. 8 Eq. 52. Apld. Miles v. Tudway (1883), 
49 L. T. 664. Distd. Re Webster’s Estate, Widgen tf. 
Mello (1883), 23 Ch. D. 737. Reid. Jarvis v. Pond (1839), 
9 Sim. 549 ; Gray v. Garman (1843), 2 Hare, 268 ; Cort v. 
Winder (1844), 1 Coll. 320 ; Manning v. Chambers (1847), 
1 De G. & Sm. 282 ; Re Paulding’s Trust (1858), 26 Beav. 
263. 


6547 . .] — Testator by his will, dated 

in 1828, bequeathed a fifth of his residue to W. t 
E. & J., & all the children of J. the elder. & the 
issue of such of his children as should have departed 
this life, such issue to take such portion of the 
fifth as their parents would have taken if living. 
Testator died in 1829. J. the elder had two 
children besides those named in the will. One of 
them, N., went abroad in 1809, & had not been 
heard of since 1815. Both before & after testator’s 
death endeavours were made by inquiries & 
advertisements to ascertain whether N. were 
living or dead, but without success ; — Held : he 
must be presumed to have died before the date of 
the will, but, nevertheless, his children were 
entitled to the share which he would have taken 
if he had survived testator. — Rust v . Baker (1837), 


8 Sim. 443 ; 59 E. R. 176. 

Annotation : — Reid. Gray v. Garman (1843), 2 Hare, 268. . 

6548 , .] — Testator bequeathed his 

residue to trustees, in trust for all his children 
living at the decease of his wife, as tenants in 
common ; & if any such children should die before 
his wife, & should leave issue, then the children of 
such his son or daughter should be entitled to the 
portion of such his son or daughter who might be 
deceased before the decease of his wife ; provided 
that until the portions thereby provided for any 
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of the children of his sons or daughters who might 
have died before their mother, should become 
vested, it should be lawful for his trustees to apply 
the interest of the portion to which any such child 
might be entitled in expectancy for the main- 
tenance of such child. Testator, at the date of 
his will, had four sons & one daughter, & he had 
another daughter who was then dead, leaving 
children who survived testator : — Held : those 
children were entitled to a share of the residue. — 
Giles v. Giles (1837), 8 Sim. 360 ; 6 L. J. Ch. 176 ; 
1 Jur. 234 ; 59 E. R. 143. 

Annotations : — Apld. Jarvis v . Pond (1839), 9 Sim. 549. 
Consd. Gray t?. Garman (1843), 2 Hare, 268 ; Ive v. King 
(1852), 16 Beav. 46. Apld. Coulthurst v. Carter (1852), 
15 Beav. 421. Consd. Miller v. Chapman (1855), 24 L. J. 
Ch. 409 ; Loring v. Thomas (1861), 1 Drew. & Sm. 497 ; 
Re Jordan’s Trusts (1863), 2 New Rep. 57 ; Re Potter’s 
Trust (1869), L. R. 8 Eq. 52 ; Re Lucas’ Will (1881), 17 
Ch. D. 788. Bold. Manning v. Chambers (1847), 1 De G. 
& Sm. 282. 

6549. .] — Bequest in trust for all the 

children of testator’s late uncle J. deceased, to be 
divided equally amongst them, & the issue of such 
of them as should be deceased, share & share alike, 
such issue to be entitled to the share of his deceased 
parents, equally amongst them : — Held : a grand- 
child of J. whose parent was dead at the date of 
the will, was entitled to take. — B ebb v. Beckwith 
( 1839), 2 Beav. 308 ; 48 E. R. 1199. 

Annotations : — Consd. Lorlng v. Thomas (1861 ), 30 L. J. Ch. 
789 ; Re Potter’s Trust (1869), L. R. 8 Eq. 52. Refd. 
Gray v. Garman (1843), 2 Hare, 268 ; Re Thompson’s 
Trusts (1854), 2 Eq. Rep. 236 ; Re Lucas* Trusts (1881), 
29 W. R. 860. 

6550. .] — Gaskell v. Holmes, No. 

6242, ante. 

6551. -.] — A testator gave his residuary 

real & personal estate upon trust for his wife for life 
& after her death upon trusts for testator’s issue, 
with the executory trusts for his sister & her issue, 
& in default of such issue of himself & his said 
sister, “ or upon their total extinction under 
twenty-one years old,” he bequeathed the said 
residuary estate unto his first cousins by the 
mother’s side, & the issue of such of them as 
might happen to be dead per stirpes , & to their 
heirs, exors., administrators, & assigns for ever as 
tenants in common, & not as joint tenants ” : — 
Held: (1) the gift to the cousins was not too 
remote ; it was not a gift to a class to be ascertained 
at a future period, but the fii*st cousins ex parte 
maiernd living at testator’s death took vested 
interests liable to be divested to the extent required 
to let in other first cousins born before the period 
of distribution ; (2) the shares of first cousins 

who died before the period of distribution leaving 
no issue were not divested, but went to their real 
Sc personal representatives ; (3) the share of a first 
cousin who died before the period of distribution 
leaving children went to those children. — Baldwin 
v. Rogers (1853), 3 De G. M. & G. 649 ; 22 L. J. 
Ch. 665 ; 21 L. T. O. 8. 70 ; 22 L. T. O. S. 29 ; 
17 Jur. 267 ; 43 E. R. 255, L. JJ. 

Annotations : — As to (1) Refd. Re Mervin, Mervin v. Cross- 
man. [1891] 3 Ch. 197 ; Re Morgan, Morgan v. Morgan 
(1893), 69 L. T. 407. Generally, Consd. Wharton v. 
Barker (1858), 4 Jur. N. S. 553. 

0552 . .] — A testator gives all his 

property, real Sc personal to trustees, directing them 
to stand seised Sc possessed of all his estates, real 
& personal, upon trust to receive the rents, divi- 
dends, Sc annual profits, & pay the same from 
time to time to his son G. during his life until he 
should become bkpt. or insolvent, or make a 
composition with his creditors, Sc from Sc after 
any of such events upon trust to receive the rents, 


dividends, & profits, Sc accumulate the same at 
compound interest, Sc lay out the same on mtge., 
such accumulations to continue to be made for 
twenty-one years after his, testator’s, death. 
There was then power to the trustees to apply such 
sums as they should think fit towards the main- 
tenance of his son’s wife, if he should have one, Sc 
the maintenance Sc education of his children, if 
any, until the expiration of the twenty-one years, 
& then to apply the rents, dividends, profits, <fc 
accumulations equally amongst his son’s children 
until the younger attained twenty-one, Sc the issue 
of such as were then dead, such issue to take only 
the share the parent would have been entitled to 
if living ; & when the youngest attained twenty- 
one, testator gave all his real Sc personal estate 
& accumulations amongst his son’s children in the 
same words as he had used in the former clause 
relating to the accumulations for twenty-one 
years. & in case his son should die without leaving 
lawful issue living at his death, then over to 
testator’s brothers Sc sisters equally, & the issue 
of such as should be then dead, the issue to take 
only the parents’ share. Testator then gave to 
his trustees powers of leasing during his son’s life 
for seven years, & of sale & exchange at any time. 
G. the son, died without issue, & never having 
become bkpt. or insolvent or made any composition 
with his creditors. A sister of testator died before 
the date of the will, leaving children ; the rest 
survived him, some dying & leaving children 
before the death of G., testator’s son : — Held : 
the gift over took effect, Sc the brothers & sisters 
of testator were entitled, as well as the issue of 
those who died before the date of the will, Sc the 
representatives of those who survived testator Sc 
died in the lifetime of G. the son. — Etches v. 
Etches (1856), 3 Drew. 441 ; 4 W. R. 307 ; 61 
E. R. 971. 

Annotation : — Refd. Re Martin, Smith v. Martin (1885), 53 

L. T. 34. 

6553. .] — When a testator gave 

legacies to his brother & three sisters nominatim , Sc 
gave his residue in trust for his brothers Sc sisters 
who should be living at the death of his wife, Sc 
the child or children of such of his said brothers 
Sc sisters as should have died in the lifetime of 
his wife, equally to be divided between his said 
brothers & sisters, & child or children of deceased 
brothers or sisters, such child or children, taking, 
nevertheless, no more than his, her or their 
parent would have taken, Sc it appeared that he 
had one brother only surviving at the date of his 
will, but had had two other brothers who were 
then dead leaving children : — Held : such children 
were entitled to a share in the residue . — Re 
Jordan’s Trusts (1863), 2 New Rep. 57 ; 8L. T. 
307. 

Annotation : — Refd. Re Lucas’ Will (1881), 17 Ch. D. 788. 

6554. .] — A testator directed his trus- 

tees after the failure of limitations for life Sc in tail, 
to sell his real estate & pay a third of the proceeds 
unto Sc amongst the children of A. deceased, 
except J., who should be then living, Sc the issue 
of such of them as should be then dead leaving 
issue, & the issue of J., except his son W., share 
Sc share alike ; the issue of deceased children of 
A. to have no greater share than their parents 
would have had if living, Sc the issue of J. to have 
no greater share than the issue of any other child 
of A. He gave another third upon trust to pay 
the income to P. for life, Sc after her decease to 
pay Sc divide such third share unto Sc amongst all 
the children of P. who should be “ then living,” 
Sc the issue of such as should be then dead, such 
issue to take no greater share than their parents 
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would have had if living. At the end of the will 
was a proviso that if his estate should ever be sold 
under the above trust, A the money, or any part 
of it, become payable to the issue of A. A P., 
or the issue of J. (except W.), or any of them, A 
any one or more of such issue should be then dead 
having left lawful issue, then the issue of such 
issue as should be so dead should have the share to 
which their, his, or her parent would have been 
entitled if living: — Held: a child of I\, who sur- 
vived her, but afterwards died before the period 
of distribution leaving issue, acquired a vested 
interest which was not by the final proviso divested 
in favour of the issue of such child ; the word 
issue ” being held not to apply to children of P. 
- - Heasman v. Picarsk (1872), 7 Oh. App. (MO ; 41 
L. J . Oh. 705 ; 27 L. T. 80 ; 20 YV. R. 870, L. 4.T. 

6555. — .J -lie Smith's Trusts (1878), 

7 Oh. 1). 005 ; 47 L. J. Oh. 205 ; 20 \Y r . R. 418. 
Annotation : -Refd. He Woolrieh, Harris r. Harris (1870), 
27 \V. H. 42!). 


6556. — . ’ -A gift to a composite class 

consisting of two or more generations may be made 
in such terms that all take as original members of 
tho class. In such a case a direction “ that the 
issue of the deceased children may take by way of 
substitution the share; which their parents would, 
if living, have taken,” does not prevent the children 
of a child dead at the date of the will from t aking, 
as original members of the class, the share which 
their parent would have taken if living at the 
period of distribution. — lie 1‘ahsons, Bearer r. 
Parsons (1894), 8 R. 430. 

6557. - - Gift confined to children of 

living parents.!— A testator gave a sum of £5,000 
in the e vent of the death of his nephew 4. wit hout 
leaving issue, to be equally divided among all the 
brothers X sist ers of 4. who should he living at t he 
time of his death, A tho children t hen living of 
any of his brothers A sisters who should have* 
previously departed this life, hut- so that the 
children of such deceased brother A sister* should 
take only the share* which their parent would have 
taken if living : — Held : a child of a brother of 
4., which brother was dead at the making of the 
will, took no share of the £5,000 . — Waugh v. 
Waugh (1833), 2 My. A K. 41 : 39 E. R. SOU. 

Annotations : — Expld. Tythurleigh r. Harbin (1835), 0 Sim. 
32!). Consd. Gil(‘N r. (Jilt's (1837), '6 L. ,1. Ch. 1 7 f». Distd. 
Bebb v. Beckwith (183!)). 2 lU*uv. 308. Consd. Gray r. 
(Jarman (1843), 2 Ilart*. 208 ; Cemlfhurst r. Carte r (1852), 
1 5 Beav. 4 21. Apld. ( 'ongiwo r. Palmer (1 853 ), 23 G. .1 . ( 'b. 
51. Dbtd. Jie Thom pson ’s Trusts ( 1 854 ), 23 L. T. O. S. 2 15. 
N.F. Goring r. Tliemms (1801), 1 Drew. N 8m. 4!)7. Dbtd. 
He Potter's Trust (ISO!)), G. It. 8 Etj. 52. Refd. Words- 
worth r. Wood (1 S3!)), 3 .Inr. 1142 : I\ e v. Kins (1852), 
10 Heav. 10; He Paulding's Trust (1858). 20 Beav. 203, 


6558. — - -.J — A testator bequeathed 

a sum of stock in trust for a daughter for life, A 
in case there should be no child of the daughter 
living at her decease, or being such, they should 
all die under twent y-one, then t estator bequeathed 
the stock unt o all A every his children then living, 
A the child or children of such of his said children 
as should he then dead in equal shares, but so 
that such his grandchildren should only have* 
among them such share as their parents would 
respectively have been entitled to in case they had 
been then living : — Held : children of a child of 
testator, known by him to be dead at t he* date of 
tne will, did not take any interest, lie Thomp- 
son’s Trusts, Ex p. Tun stale (1854), 5 I_)e G. M. 
A (Jr. 280 ; 23 L. T. O. 8. 215 ; 2 W. R. 218, 445 ; 
43 E. R. 878, L. JJ. 

Annotation * * .• — Distd. nannam v. Sima (1S5S). 2 He* G. A J. 

161. Expld. He Jordan’s Trusts (1863), 2 New Re*]). 57 ; 

lie. Eneas Will (1881), 17 Ch. I). 788. 


iv. Postponed Gifts . 

6559. Substitutional gift — Death of prior donee 
before tenant for life.] — A., by his will, gave the 
int erest of his residuary estate to his wife for life, 
with directions, on her death, to the trustees of 
his will, to divide the corpus into three equal parts, 
A to pay the same; as follows, viz. one-third part 
thereof to the child or children of his brother T. 
who should be living at t he decease of his wife ; 
one other third part to Jb\, the daughter of t estator’s 
brother A. absolutely ; A the remaining one- 
third part to T. R. A S. B. the son A daughter of 
testator’s brother J. absolutely. Testator then 
expressed himself as follows : “ A in case such any 
or either of them should die, having left- a child or 
children surviving, then the expectant-’s share 
shall go to A be equally divided between bis or her 
child or children in equal shares A proportions, 
if more than one, A if but one child living, then the 
whole te> that one, A in failure of issue, then to be 
divided between the; survivor or survivors of bis 
said nephews A nieces, as aforesaid, in eejual shares 
A proportions.” All the children of T., testator’s 
brother, died in the; lifetime of testator’s widow, 
but some of them left issue, who were living at her 
death :—Hcld : the one-third part of the residue 
first given by tin; will, did not lapse, but the chil- 
d ren of the children of testator’s brut her T. took 
the same. — Garey r. AViiittingham ( 1 812), 5 Beav. 
208 ; 11 L,. J. Oh. 334 : 0 4ur. 515 ; 49 E R. 580. 

6560. .] — Testator gave real A per- 
sonal to his wife for life, A after her decease to her 
exors., to sell A divide the proceeds in moieties, 
one; of which they were te_> divide into five shares, 
A to pay each share to a person named by tho 
will, A in case of the death of any or either of them 
before bis wife, their shares to go to their husbands 
or wives, if any, A if not, to their respective 
children, or, if no children, then to the survivors 
of them, share* A share alike. The other’ moiety 
testator directed to be* divided in the same way 
among live persons, A in case of the death of any 
or either, t-he*n he gave* their respective shares to 
their children, if any, A if not to the survivors of 
them: -Held: (1) the second moiety was given 
to the first legatees as t enants in common ; (2) one 
of the five persons to whom the second moiety 
was giveu in the first instance having survived 
t he tenant- for life, took one-fifth absolutely ; 
(3) the children of original legatees who survived 
testator, but died in the lifetime of the tenant for 
life, A also the children of those who were living 
at the execution of the will, hut- died in the lifetime 
of testator, were entitled ; (4) the children of a 
person believed by testator to he living at the 
execution of the will, but who was, in fact, dead, 
came under the same principle as t-lio children last 
mentioned ; (5) where one of the original legatees 
named in the will died in testator’s lifetime, the 
class of children to t ake by substitution was to be 
ascertained at the death of testator ; but where the 
legatee survived testator. A died in the lifetime of 
tlu; tenant for life, the class was to be ascertained 
at the death of the legatee ; (6) the class entitled 
to a share under a gift to the survivors was to be 
ascertained at the death of the legatee whose 
share went over, or at the death of testator, 
whichever last happened. — I ve v. King (1852), 16 
Beav. 40 ; 21 L. J. Ch. 560 ; 20 L. T. O. S. 5 ; 16 
4ur. 489 ; 51 E. R. 693. 

Annotations: — As to (3) Apld. Cambridge v. Rous (1858), 

25 Beav. 409. Refd. Hr Paulding's Trust (1858), 26 Beav. 

263. As to (5) Apld. Ashling r. Knowles (1856), 3 Drew. 

593 Hobgen v. Neale (1870), L. R. 11 Kq. 48; He 
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o. Direction to conveg after death or remarriage of widow-— ('hild of testator predeceasing widow- H hether testator s grandchild 
takes.]— Banks’s Trustees r. Banks’s Trustees, [1907 J S. t 125. — SCOT. 

J. — VOE. NLIV. 3 F 



802 


Wills. 


Sect. 17. — Description of donees: Sub-sect. C. 
( c ) iv.] 

Haniiom, Haddelsey r. Hannaro (1897), 60 L. J. Oh. 4 71. 
Reid. Hodgson v. Smithson (1850), 2 J Boav. 354 ; He 
Porter's Trust (1857). 4 K. & J. 188 ; King r. Clcaveland 
(No. 1) (1858). 26 Bear. 26; Loring v. Thomas (1861), 
6 L. T. 269 ; Wilmot v. Plewitt (1865), 11 .Tur. N. 8. 820 
Potter’s Trust (1869), L. It. 8 ICq. 52 ; lie Sehnadhorst, 
Sandkuhl v. Schnadliorst , I1901J 2 Ch. 338 ; Re Williams, 
Metcalf r. Williams, [1914J 1 Oh. 219 ; lie Kirk, Wet hey v. 
Kirk (1915), 85 h. ,1. Oh. 182. 

6561. ,J — Testator, being entitled to a 

reversionary fund upon the death of a husband A 
wife without leaving issue who should attain 
twenty-one years, bequeathed the fund to trustees 
upon trust to divide the same between “ his 
children living at the time of the decease of the 
tenants for life or such others lawfully begotten 
as would have been entitled to it at the death of 
their parents ” : — Held : the surviving children 
took to the exclusion of a grandchild whose father 
died after testator but before the death of the 
last tenant for life. — Miller r. Chapman (1855), 
24 L. J. Ch. 401) ; 3 W. It. BOO, J,. JJ. 

6562. -Testator bequeathed stock 

to his aunt for life, A. after her death, to his father, 
“ A, in case of his death, then to devolve on his 
brothers A sisters or their representatives.” The 
father A two brothers predeceased the aunt ; — 
Held : (1) the “ death ” of the father meant death 
in the life of the tenant for life ; the brothers A 
sisters who survived the aunt, A the representatives 
of those who predeceased her, were entitled to the 
stock ; (2) “ representatives ” meant exors. or 

administrators, A not next-of-kin . — Be Hender- 
son (1860), 28 Beav. 656 ; 54 E. R. 510. 

Annotation : — As to (2) Refd. Stock dale r. Nicholson (18(57), 
L. It. 4 Kq. 359. 


sell A pay off interest A just claims, A divide the 
residue equally among his sons A daughters. 
The widow claimed to be entitled in fee to the 
premises in N. street, K. place, A M. street, A 
to be recouped mtge. money she had paid off ; 
she also claimed dower ; — Held : there was a gift 
to those children who survived the wife, <Sc the 
issue of those that died in her lifetime, leaving 
issue. — Hilton v. Hilton (1866), 15 W. R. 193. 

6565. .J — A testator gave the residue 

of his personal estate to trustees upon trust to pay 
the interest to his wife during her life, A at her 
decease he directed the principal 6c interest to be 
equally divided amongst his children “ or their 
heirs.” One of the children of testator assigned 
his share 6c died in the lifetime of the tenant for 
lite : --Ileld : the statutory next of kin of the 
child took the share bv substitution. — El nlason 
r. Tatlook (1870), D. It. 9 Eq. 258 ; 39 L. ,1. Ch. 
422 ; 22 L. T. 3 ; 18 W. R. 332. 

6566. .J- A testator gave a sum of 

stock to trustees, the interest to he paid to A. for 
life, 6c after his death the capital to be divided 
amongst the children of testator’s late daughter B., 
or their descendants, but should there be none of 
them surviving, then the capital to be equally 
divided amongst such other grandchildren as lie 
might then have living, or in default thereof to his 
legal representative. B. had seven children, three 
of whom died without children in the lifetime of 
testator ; of the remaining four one alone survived, 
A., the tenant for lift' ; three died before A., A 
only one of these t hree left issue ’.—Held : the 
words “ should there be none of them surviving ” 
referred to testator’s death, 6c the children of 15. 
who survived testator took vested interests.- 


6563. .j -Where a testator gave a lift; 

interest to his wife, A immediately after her death 
to his two sons, at their ages of twenty one, if then 
living, A to the issue of either of them that shall 
be then dead, such issue taking the share the 
parent, if living, would have been entitled to only, 
with a gift over in the event of both dying under 
twenty one without lawful issue ; A one of the 
sons died in the lifetime of the wife without leaving 
issue, but having had a son who had died in his 
lifetime : — Held : the child of the son who pre- 
deceased the tenant for life, A who had died in 
his father’s lifetime, did not take, but that there 
was an intestacy as to the moiety given to the son 
who died during the life of the tenant for life. — 
Humfkey v. Hum FREY (1862), 2 Drew. A Sin. 49 : 
31 L J. Ch. 622 ; 0 L. T. 13 ; 8 Jur. N. S. 500 ; 10 


W. K. 286 ; 62 E. It 510. 


Annotation Reid. Lanphier r. Burk (1865). 2 Drew. <Sr 8m. 
484 


6564. - — .] — A testator directed payment 

of his debts, A gave all Ids personal estate A 
effects, by description, to his wife for her sole use 
for lift'. He then gave to her a cottage at B. for 
her sole use for life, A after her death to fall into 
the residue of his estate ; A he gave two houses in 
N. street, one in K. place, A one in M. street, to 
her in the same words. A lie directed that the 
aforesaid properties, A all other his property, real 
A personal, should be disposed of for the benefit of 
his children, or any of them, or so many as should 
survive the deatli of his wife ; nevertheless if any 
married A died leaving issue, they should inherit 
& have the benefit of the father’s or mother’s 
share, A that the property therein contained 
should be kept in repair A let for the best rents, 
A after deducting the interest on mtge. A repairs, 
be divided among his sons A daughters, provided 
that his property should not be sold, but let until 
his youngest son attained twenty one. Then 
there was a discretionary power to the exors. to 


Be Dawes’ Trusts (1876), I Ch. I). 210. 

Annotation : — Reid, lie OIUktI, Daniel r. Matthews (1886), 

54 L. T. 752. 

6567. — .j — A testator, who died in 1871, 

by his will, dated in 1870, gave his residuary estate 
to trustees upon trust to pay the income thereof 
to his widow for her life, A after her death be gave 
the property unto A equally between all A every 
the children of bis brothers A sisters, share A share 
alike, “ the issue of any deceased child to take the 
parent’s share.” Testator's widow died in 1881. 
Some of the children of the brothers A sisters of 
testator survived him, but died in the lifetime of 
testator’s widow, leaving issue. The question was, 
whether the issue of the deceased children of tin* 
brothers A sisters of testator were respectively 
entitled to the shares of their deceased parents : - - 
Held : the substitutional gift took effect in the 
ease of any child of a brother or sist er of testator 
who had died in the lifetime of testator's widow. — 
Be Hilbert, Daniel v. Matthews (1886), 54 L. T. 
752 ; 34 \V. K. 577. 

6568. J —A testator by his will dated 

in Eeb. 1 851 , left* the entire residue of his property, 
which was principally realty, to his trustees therein 
named, “ in trust for the benefit* of my dear wife 
during her lifetime, at her death to be* equally 
divided among our children, T. .1. A M. to take 
what- would have been their mother’s share, A 
any other of my grandchildren to represent heir 
parents in similar circumstances.” Testator died 
in Dec. 1856, leaving seven children. TI is widow 
died in Apr. 1889. T. J. A M. named in the will 
were grandchildren of testator. A their mother, 
testator’s daughter, was dead at the date of the 
will. Three other children of testator died in the 
interval between the date of his death A the date 
of the death of his widow. The question was, 
what in the events which had happened was the 
true construction of the devise A bequest of the 
residue of the testator’s real and personal estate : — • 
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Held: the words “in similar circumstances” 
afforded no ground for disturbing the well settled 
rule that where the period of distribution was the 
death of the tenant for life, <te the gift was one 
among a class of persons, then the share of any one 
dying in the lifetime of the tenant for life went 
over. Therefore, the children of testator w r ho died 
after his death Ac before the death of his widow did 
not take vested or indefeasible interests in testator’s 
estate ; but the interests of such children so dying 
were devised Ac bequeathed to their children by 
the concluding clause in the will . — lie Milks, Milks 
v. Miles (18811), (51 E. T. 859. 

6569. Death before ascertainment of class — 

Failure of substitutional gift.] — Devise of lands to 
testator’s wife for life*, with a direction that after 
her death the same should be sold. Ac the produce 
divided among his nephews Ac nieces ; the children 
of such of them as should be then dead, to stand 
in the place of their father Ac mother deceased. 
A niece Ac nephew died in testator’s lifetime, 
leaving children : — Held : the benefit of the 
bequest extended only to such of testator’s nephews 
Ac nieces as were in esse at testator’s death *, Ac 
to the children of such of them as should die after 
testator, Ac before testator’s wife. — -Thornhill v. 
Thornhill (1819). 4 Mndd. 877 ; 5(5 E. R. 714. 

Annotations N.F. Smith v. Smith ( 1 <S 7 ) . S Sim. 353. 

Consd. Lorlrar r. Thomas (lstii), 5 L. T. 2(59. N.F. Rc 

J ’otter’s Trust. (18(59), L. it. 8 Eq. 52. Apld. Rc Hannurn, 

lladdolnoy i\ Hun mi m, [1K97] 2 Ch. 39. Retd. Tyt.her- 

leiprh r. Harhot) (1835), 5 L. J. Ch. I 5 ; Gray r. Garmaa 

(1843), 2 Hare, 2(58 ; Rc Thompson^ Trusts (1851), 23 

b. T. O. S. 215. 

6570. — *A., by his will, directed 

t he residue of his (‘stat e to be placed out, < \c invested 
by the trustees of his will on freehold or Govern- 
ment securities, the interest A: dividends of which 
securities he directed to be paid to his several 
children during their respective lives ; Ac from Ac 
after the decease of his said children, upon trust, 
that his trustees should receive A: take the rents, 
issues, & produce of all the trust, estate A: effects, 
A: pay A: divide the same unto A: equally bet ween 
all his surviving grandchildren who should be then 
living, share A: share alike, until the youngest of 
t hem should attain the age of twenty' one years ; Ac 
upon the youngest of them attaining such age, to 
sell Ac dispose of his real Ac personal trust estate. 
A’ convert the whole into money, Ac pay Ac divide 
the same unto Ac equally between all such his said 
grandchildren, Ac the children Ac child of any such 
grandchild who may be then dead, leaving lawful 
issue ; such children or child to take only his, her or 
their parent's share ; A if there should he but one 
such grandchild who may live to attain the age of 
twenty one years, then upon trust for such grand- 
child, his or her heirs, exors., administrators. A' 
assigns: — -Held: the bequest to the children of 
the grandchildren was confined to the children of 
the grandchildren who should be living at the 
death of all testator’s children, Ac the children of a 
grandchild who died in the lifetime of some of 
testator’s children, did not take any interest under 
his will. — S mith v. Farr (1889), 3 Y. Ac- (\ Ex, 828 ; 
8 L. J. Ex. Eq. 4(5 ; 1(50 E. R. 728. 

6571. .] -Testatrix by her will 

gave a moiety of her personal estate in trust to be 
equally divided between two legatees, Ac after- 
wards by a codicil left the property, in the event 
of the legatees having no children, at their deaths 
to bo equally divided to the children, or their 
heirs, of E. The original legatees having died 
without having had children : — Held : the period 
of distribution was the date of the death of the 
survivor of the original legatees, Ac the gift to the 
“ heirs ” being a substitutional one, the property 
became divisible at that date between such one 


of the children of E. as was living both at the death 

of testatrix Ac at that date Ac the statutory next of 

kin of the remaining children of E. who, having 

been alive at the death of testatrix, had died 

before the period of distribution. — Neilson v. 

Monro (1879), 41 L. T. 209 ; 27 W. R. 93(5. 

Annotation : — Folld. Rc Stunnard, Stanuard v. Hurt (1883), 
£2 L. J. OH. 3 55. 

6572. - - — .] — Where a class of 

beneficiaries under a will is ascertainable at 
testator’s death, or, semble , at any other definite 
epoch, but the period of distribution is postponed 
to a different. Ac later epoch, a substitutional gift 
of the shares of deceased beneficiaries prirnd facie 
applies only to beneficiaries who become members 
of the class Ac die before the period of distribut ion. 

Bequest, after the death of life tenants, “ to 
my brothers Ac sisters, in equal shares Ac proportions 
the lawful child or children of any deceased brother 
or sister taking his, her, or their deceased parent’s 
share”: — Held: the children of a brother who 
died after the date of t he will, Ac before the testator, 
could not take. — Re JIannam, Haddelsey v. 
IIannam, [1897] 2 Oil. 89 ; 6(5 E. J. Ch. 471 ; 7(5 
E. T. 681 ; 45 W. R. 618. 

Annotation : — Refd. Rc Kelinadhorst, Sandkuhl v. Schnail- 
liorst, [1901 1 2 Ch. 338. 

6573. .] —Testator G., by his 

will dated in 1877, devised Ac bequeathed unto his 
wife M. absolutely all his real Ac personal estate, &, 
at the death of his wife, to his two sons J. Ac H. to 
be divided equally between them, Ac at their death, 
their or his portion or portions if married to their 
or his child or children or their heirs. G. died in 
1890 : M. had died in 1879. .T. died in 1895 ; he 

had two children — M. G.,now living, Ac L. L.,who 
died in 1888. L. E. had one child, S., born in 1888 
A^ now living : — Held : S. was not entitled under 
t he will, Ac accordingly M. G. was absolutely entitled 
to the share in which J. had a life estate. * 

What is the effect of the words “ or their liens ? ” 
Primd facie they are substitutional (Joyce, J.). — 
Re Jbbetson, Jbbktson v. Ibbetson (1903), 88 
E. T. 461. 

.In flotation Reid. R' < lorko. Clowes v. Clorko, [191.)] 2 Ch. 

301. 

6574. Original gift -Death of prior donee before 

testator.; — Testator gave his residuary estate to 
trustees, in trust for his wife for life. At, after her 
death, to divide it amongst all his children who 
might be then living ; the shares of such of them 
as should then have attained twenty one to be 
paid to them within three months after his wife’s 
death. A: the shares of the others, on their attaining 
t wenty one, or to the survivors of them in case of 
the death of any of them in his wife's lifetime A’ 
without leaving issue. Provided that if any of his 
children who should die in his wife's lifetime should 
have left issue, such issue should have their parent's 
share. Testator’s wife survived him. One of his 
children who was living at the date of bis will died 
in bis lifetime leaving issue : — Held : the issue were 
entitled to a share of the residue.— Smith v. Smith 
(1837), 8 Sim. 353 ; 6 L. J. (’ll. 175 ; 59 E. R. 140. 

Annotations Consd. King ?\ Cleavoland (No. 1) (1858), 
2« Heav. 2G. Refd. Ex p. Hunter (1839), 3 Y. & C. Ex. 
(510 ; Jarvis r. Pond (1839), 9 Sim. 549 ; Gray r. Garnmn 
(1813), 2 Haro, 208 ; Maiming r. Chambers (1847), 1 
Do G. A 8m. 282 ; Rc Thompson’s Trusts (1854), 23 
L. T. (>. S. 215 ; Rc Potter's Trust (1809), L. K. 8 Eq. 52 ; 
Rc Hannam, Iladdelsoy r. IIannam, [LS97] 2 Ch. 39. 

6575. .j — Stock was bequeathed in 

trust for testator’s brother Ac the brother’s wife 
for their lives successively, A: after their decease 
in trust to be divided equally amongst testator’s 
nephews Ac nieces, children of the brother, then 
living, or their legal personal representatives : — 
Held : (1) the representatives of nephews Ac nieces 
dying in the lifetime of the surviving tenant for 

3 F 2 
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Wills. 


Seci. 17 . — Description of doticcs : Sub-sect. 5, C. (c) 
iv. v cB (c/) . j 

life took shares, A (2) such representatives were 
the next of kin A not the exors. or administrators 
of the nephews A nieces. 

1 attach great importance to the words in this 
will, “ share A share alike,” as indicating that 
each individual of each class was to take bene- 
ficially, A as repelling the presumption that the 
words “ legal personal representatives ” are used 
in their strict literal A: primary sense for exors. 
A: administrators. In what sense are these words 
to be understood ? I think as designating “ next 
of kin ” or “ the person or persons taking the 
personal estat e under the Statute of Distributions,” 
who in a popular sense represent the deceased (L< >kd 
Campbell, C.). — King v. Cleaveland (1851)), 4 
De G. A J. 477 ; 28 B. ,1. Oh. 885 ; 33 B. T. O. S. 
340 ; 7 \V. It. 002 ; 45 E. IB 180, L. C. A: L. J.B 

Annotations : — As to (I) Apid. Burt r. Hellyar (1872), L. 11. 

14 Eq. 160. As to (2) Apld. He Henderson (1860), 28 Bcav. 

656. Consd. Storkdale r. Nicholson (1867), L. R. 4 Eq. 

359. Apld. He Philps’ Will (1861)), L. P. 7 Eq. 151. 

Consd. Wing r. Win#? (1876), 54 L. T. 941 ; Wingfield r. 

Wing’d eld (1878), 1) Ch. D. 658. Apld. Tie Hannam, 

Haddelsey r. Hannam (1897), 66 L. J. (’ll. 471. Consd. 

He Woolley, Wormakl r, Woolley. 119031 2 ('h. 206 ; lie 

Brooks, Public Trustee r. White, I1928J 1 Ch. 214. Refd. 

Leak r. MaeDmvall (1863), 3 New Hep. 185: Keuy r. 

Boulton (1883), 25 C’h. I>. 212 ; He Thompson, Maehell r. 

Newman (1886), 55 It. T. 85. 

6576. - .—Re Philps’ Will, No. 6583, 

post. 

6577. . — Testator devised real estate 

to trustees A: their heirs, upon trust to permit his 
brother in law, II., A all Ac every his brothers A: 
sisters, to enjoy the rents Ac profits for their 
respective own use in equal shares for their lives, 
with benefit of survivorship where any of them 
should die without leaving children ; but where 
any of them should die leaving children, upon trust 
to let such children have their parents’ share, unt il 
the longest liver of his said brother in law, brothers, 
A sisters should die ; A: so soon as thev should all 
be dead, upon trust to convey the said shares 
equally among the children of his said brother in 
law, brothers A sisters, in equal shares by families 
A not by heads ; but if any of them should die 
without having a child or children, then upon 
trust- to convey the shares of such as should so die 
unto the survivors iri equal shares. Before the 
date of the will, one brother of testator had died, 
leaving children. After the date of the will, Ac 
before the death of the testator, II. Ac a brother Ac 
a sister had died, leaving children: -Held: the 
children of IT. Ac of the brother Ac sister who were 
living at the date of the will w T ere entitled to shares 
in the estate ; but not the children of the brother 
who was dead at the date of the will. — Habekguam 
v. Ktdehalgh (1870), B. R. 9 Eq. 395 ; 39 L. J. 
Ch. 545 ; 23 L. T. 214 ; 18 W. R. 427. 

A nnotatums Consd. He Hannam. Haddelaey i\ Hannam, 

11897] 2 (’h. 39. Refd. He Spcakinan, I nsworth r. Speak - 

man (1876), 4 Ch. 1). 620 ; He Gilbert, Daniel v. Matthews 

(1886), 54 L. T. 752. 

6578. .] — Rc Hannam, TTaddelsey v. 

n an NAM, No. 0572, ante. 

6579. .] — A gift by will to a class to 

take effect after a life estate, with a substitutional 
gift to the children of deceased members of the 
class, expressed in words of futurity, does not let 
in the children of a member of the class in a case 
where, he having survived tin* tenant for life, both 
die after the date of the will during testator’s life. 
— Re Kinnear, Ktnnear v. Barnett (1904), 90 
B. T. 537. 


v. Ascertainment of Class. 


6580. Method of ascertainment — Class ascer- 
tained at testator’s death.] — Devise of an estate to 
A., subject to payment of £500 to M. with interest- 
on her marriage, or attaining twenty-one, hut if 
she dies before marriage or twenty-one, Ac there be 
no child or children of said R.,the testator’s brother, 
then the £500 to revert to A. M. died before 
marriage, or attaining twenty-one : — Held : chil- 
dren of B . born after the death of M. entitled. — 
Hutcheson v. .Tones (1817), 2 Madd. 124; 50 
E. K. 281. 

Annotation Apld. Conduit t v. Soane, Conduit t r. Preston, 

Conduit t- r. EoAha.ll (1858), 31 L. T. (). S. 325. 

6581. .] —! ye v. King, No. 0500, ante. 

6582. ' — .j — A gift- of residue in trust for 

a- wife for life, Ac after her decease, to he equally 
divided between testat or’s four brothers A; sister as 


should be living, A- all the children of those dead, 
per stirpes. The widow died in 1802, Ac- testator’s 
sister in 1830. leaving two children, one of whom 
died in 1831 , leaving children. A- the other survived 
the tenant for life : — Held : all the children of 
each brother A sister who died in the lifetime of 
the tenant for life became entitled to a share of the 
one-fourth share which their parent, would have 
taken per strirpes A not per capita.— Re (-AW- 
thornk’k Estate (1801), 11 Jur. N. S. 9; 13 


W. R, 215. 

6583. Testator, by his will directed 

that- a, sum of stock should after the death of his 
w T ife be divided among his “ children then living, 
or their heirs.” Two of the children were dead 
at the date of the will : three survived testator 
A died in the lifetime of his w T ife ; A two sur- 
vived her : Held : ( 1 ) the “ heirs ” of the children 
who predeceased the wife, including t-he two who 
were dead at- the date of the will, were entitled to 
share in the fund along with the children w 7 ho 
survived her ; (2) by “ heirs ” won* meant the 

statutory next of kin of the children ; (3) such 
next, of kin were to be ascertained in the case of 
the children who survived testator, at the time of 
the death of each child ; but in the case of the 
children who predeceased testator, at the time of 
testator’s death . — Re Philps’ Will (1808), B. R. 
7 Eq. 151 ; 19 B. T. 713. 

^ Innotations :—As to (2) Apld. Einlason r. Tat lock (1870), 
L. JL 9 Eq. 258. As to (3) Apld. He Rook, Williams v. 
Davies (1890), 44 Ch. D. 484 : He Whitehead, Whitehead 
?\ Hemsley, [1920] 1 Ch. 298. Generally. Consd. He 
Webster’s Estate, Widgen v. Mello (1883), 23 Ch. D. 737. 
Refd. Wingfield v. Wingfield (1878), 9 Ch. J). 658. 

6584. .] -~Rc Hotchkiss’s Trusts, No. 


0510. ante. 
6585. — 


Test atrix, aft er providing for 


the payment of her debt s A cert ain legacies, gave A 
bequeathed all her personal A real property be- 
tween her live sisters by name in equal shares 
during their lives if they should continue single*. A 
directed that, upon t he death or marriage* of all her 
sisters, her property should be divieled in equal 
proportions A shares between her brothers A 
sisters ” then living or their heirs.” Testatrix 
had twelve brothers A sisters. One brother died 
before the birth of testatrix, one sister died before 
the date of the w ill, two other broth eis A another 
sister died in the lifetime of testatrix, but after 
the date of the will. The ot her brothers A sisters 
survived testatrix Held : (1) as to the person- 
alty the word ” heirs ” must be construed as 
statutory next of kin, including widows, A- as to 
realty as heirs-at-law ; (2) the next, of kin of the 
brothers A sisters of testatrix who predeceased, her 


PART XVI. SECT. 17, SUB-SECT. 5.- 
C. (c) v. 

d. Method of ascertainment — All 


testator's children predeceasing testator.] 
— Walhu v . Blaynky, 21 L. R. Ir. 
140.-IR. 


e. - - Meaning of “ surviving 

daughters .”] He Connellan, 16 I. Ch. 
R. 524. IR. 
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Part XVI. — Construction. 


must be ascertained at her death <fc as to those who 
survived her at their respective deaths ; (3) the 
heir-at-law & next of kin of the brother who was 
dead before testatrix was born did not take, but 
the heir-at-law At next of kin of the sister who died 
before the date of the will did take. — Wingfield v. 
Wingfield (1878), 9 Oh. D. 658 ; 17 L. J. Oh. 768 ; 
39 L. T. 227 ; 26 W. R. 711. 

Annotations : — As to (1) Apld. K>ay v. Boulton (1883), 25 
Ch. D. 212. Generally, Reid. Its Webster’s Estate, 
Widgren v. Mello (1883), 23 Ch. D. 737 ; lie Clerko, Clowes 
v. Clerko, [1915] 2 Ch. 301 ; lie Whitehead, Whitehead r. 
Hemsley, [1920] 1 Ch. 298. 

6686. Postponed gift.] — IIobgen v. 

Neale, No. 6487, ante 

6586a. Class existing at death of child of 

tenant for life — Gift to issue of child of life tenant.] 

- -Barker v. Barker (1852), 5 l)e G. At 8m. 753 ; 
21 L. J. Oh. 794 ; 19 L. T. O. 8. 268 ; 17 Jur. 125 ; 
64 E. R. 1330. 


Annotations Consd. Ilodpson r. Smithson (1850), 21 Bcav. 
354 : Penny v. Clarke (1800), 29 L. J. Ch. 370 ; Re 
Wild man's Trusts (1800), 1 John. & II. 299. Apld. Martin 
v. Holpato (1800), L. it. 1 H. L. 175. Refd. Crause v. 
Cooper (1859), 1 John. & 11. 20 7 ; Lauphier v. Buck ( 1 805), 
2 Drew. & Sm. 484. 

6587. Class existing at expiration of specified 
period— Postponed gift.] — Testator directed his 
trustees to accumulate the rents & profits of his 
residuary real At personal estates during the term 
of twenty-one years from his decease, At that the 
trustees should stand seised At possessed of the said 
estates, fund, As accumulations in trust, at the 
expiration of the said term of twenty-one years, 
to convey & assign the same to all As every his 
great-grandchildren, the sons Ac daughters of his 
grandchildren, J., M. A: 11., as should live to attain 
twenty-one, equally to he divided among them, if 
more than one, as tenants in common, & their 
respective heirs, exors., administrators As assigns ; 
Ac if but one such great-grandchild, then unto such 
only great-grandchild, his or her heirs, exors., 
administrators Ac assigns, As in trust in the mean- 
time to pay the whole income of the said respective 
trust- premises unto the respective parents, his said 
grandchildren, J., M. A: IT., A: their respective 
assigns equally ; A; in the event of there being no 
such child or children of his said grandchildren, 
t hen over to E. M. E. absolutely. At the expira- 
tion of tins twenty-one years the grandchild J. 
was already dead without issue, A; the grand- 
children, M. As II., were both married women, of the 


ages of about forty-two As thirty-eight respectively, 
A; both without issue : — Held : until there should 
be a great-grandchild in gs.sc, who should attain 
twenty-one, the income of the fund belonged to 
M. Ac II. during their joint lives in equal shares, 
A: after the death of either of them to the survivor 
for life. — Con du ITT v. Soane, Conduitt r. 
Preston, Conduitt v. Eoxhall (1858), 31 L. T. 
O S. 325 ; 4 Jur. N. S. 502 ; 6 W. R. 667. 

6588. — — Class existing at death of tenant for 
life — Postponed gift.] — Request to A. for life. A: 
after his decease to B. or his issue. B. having died 
in the lifetime of A : -ft eld : all his issue living at 
the death of A. took . — lie Jones’s Estate, Hume 
v . Lloyd (1878), 47 L. J. Ch. 775 ; 26 W. R. 828. 

6589. From will itself.] — He Sibley’s 

Trusts, No. 6545, ante. 


{d) Estate 1'akcn by Substituted Donees . 

6590. Whether substituted donees take as joint 
tenants.] — Testator gave one-fourth of his residu- 
ary estate to trustees, in trust for his wifo for life, A: 
after her decease, in trust for A: to be equally 


divided amongst all his children who should be 
then living, At the issue of such of them as should be 
then dead, such issue taking only the part or share 
which his, her or their deceased parent or parents 
would have been entitled to if living. Two 
children, As two grandchildren the issue of deceased 
child of testator, were living at the death of the 
widow : — Held : the two grandchildren took, 
as between themselves, as joint tenants, A: not as 
tenants in common.— B ridge v. Yates (1842), 
12 Sim. 645 ; 59 E. R. 1281. 

Annotations : — Distd. Penny v. Clarke (1859), John. 619. 

Apld. Heasman v. Pearse (1871), L. B. 11 Eq. 532. Consd. 

Rc Quirk. Quirk v. Quirk (1889), 37 W. U. 790. Refd. 

Kemvorthy v. Ward (1853), 11 Hare, 196; Harcourt r. 

Hareourt (1857), 5 W. it. 47 8 ; Co- v. BttfK (1863), 1 New 

Rep. 536 ; A.-G. v. Fletcher (1871), L. It. 13 Eq. 128 ; Rc 

Hudson, Hudson v. Hudson (1882), 29 Ch. D. 406. 

6591. .J — Testator, after desiring his trus- 
tees to divide a principal sum unto As equally 
between his nephew At four nieces, share As share 
alike, directed, in case any of them should die 
leaving issue of his, her or their body or bodies, 
before their shares of the trust fund should become 
payable under liis will, that the share or proportion 
of each of them, his nephew At nieces, so dying, of 
At in the trust fund, should be paid to his or her 
children respectively, the children to stand in the 
place or stead of their respective deceased parents. 
At to be entitled to receive their respective parents’ 
shares of his trust funds accordingly : — Held : a 
gift to such children as joint tenants . — He Hodg- 
son’s Trusts (1854), 1 K. As J. 178 ; 2 Eq. Rep. 
1083 ; 69 E. R. 419. 

Annotations : — Refd. Davis r. Bonnet- (1862). 31 L. J. Ch. 

337 ; Rc Moore's Set-t lint. Trusts ( 1 862), 31 L. J. Ch. 368 ; 

Hobpron r. Neale (1879), L. R. 11 Eq. 48; Heasman v. 

Pearse (1871), L. R. II Eq. 522 ; Re Coulden, Coulden r. 

Coulden, [1908] 1 Ch. 320. 

6592. .J — Penny v. Clarke, No. 6359, ante 

6593. -Gift among all At- every testator’s 

“ brothers At sisters who should be then living, At 
the children of such of them as should be then 
dead ; such children to take their respective 
parent's share only ” '.—Held : the children of 
testator’s brothers At sisters took their parent’s 
share as tenants in common, inter sc. — Shepherd- 
son i7. Rale (1866), 13 L». T. 699 ; 12 .Tur. N. S. 156. 
Annotation: — Consd. Re Yates, Rostock v. D’Eyncourt, 

[1891] 3 Ch. 53. 

6594. .J — Testatrix appointed her real At 

personal estate to trustees upon trust to sell part 
thereof At hold the proceeds At all the trust moneys 
At personal estate upon trust to pay the legacies 
thereinafter given. At after payment thereof, to pay 
an annuity to P. for life, unless he should become 
entitled to the legacy thereinafter mentioned. At 
subject thereto in trust for II. for life ; At after her 
death, in trust to sell the estates not already sold, 
At- out of the proceeds to pay to P., his exors., 
administrators, As assigns, the sum of £20.000 in 
lieu of the annuity. At hold the residue in trust for 
all the children of G., who should be then living At 
the issue of such of the children of G. as should be 
t hen dead leaving issue, equally to be divided be- 
tween such children At issue, but so that the issue 
of such children should take only such share as 
their respective parents, if living, would have been 
entitled to. P. died in the lifetime of II. At on the 
death of H. the real estate remaining unsold was 
insufficient to raise the sum of £20,000 : — Held : 
the issue of deceased children of G. took shares in 
the residue as tenants in common, As not as joint 
tenants. — Hodges v. Grant (1867), L. R. 4 Eq. 
140; 36 L. J. Ch. 935 : 15 W. R. 607. 

Annotations : — Distd. He Yates. Bostoek t». D’Eyncourt, 


PART XVI. SECT. 17, SUB-SECT. 5.— 

C. (d). 

f. Whether substituted donee takes 
half share of residuary estate absolutely.) 


— Re Hone (1912), 8 Tas. L. It. 69.— 

AUS. 

g. Whether substituted donee takes 
devise subject to charge .) — Lucas v. 


Lucas, [19101 1 I. It. 353.— IR. 

h. Whether substituted donee takes 
absolutely .) — Rowe &Bkows v. Public 
Trustee, [1928] N. Z. L. It. 51. — N.Z. 



806 


Wills. 


Sect. 17. — Description of donees : Sub-sect. 5, C. {d), 

<$e D. ; sub -Sect. 6, A. (a) i 

flSfllJ 3 Ch. 53. Refd. He asm an r. Pearse (1871), L. R. 

11 Eq. .522 ; He Smith (1889), 58 L. J. Ch. GG1. 

6595* .] — Under a gift in a will to such of the 

nephews A nieces of A. A the children of A.’s 
deceased niece B. thereinafter named, as should 
be living at the time of the decease of testatrix, 
to be divided between A among them per stirpes 
equally A not per capita , the children of B. taking 
between them only the equal share to which B. 
would have been entitled if named in that bequest 
instead of her children, A living at the time of the 
decease of testatrix :• — Held : the children of B. took 
as tenants in common. — A.-G. v. Fletcher (1871 ), 
L. Hi. 13 Eq. 128 ; 41 L. ,T. Ch. 107 ; 25 L. T. 892. 

Annotation : — Refd. ltc Horner, Eaglet on r. Horner (1887), 

37 Ch. JL>. GUO. 


6595a. .J— Heasman v. Pearse (1871), 7 

Ch. App. 275; 41 L. J. Ch. 705; 20 E. T. 299; 20 
W. K. 271, L. J J. 

Annotations -Consd. lit Hudson, Hudson r. Hudson (1882), 
20 Ch. 1). 400. Apld. lit Yates, Rostock v. l)'Ey neoart, 
[1891 J 3 Ch. 53. Refd. Goodier r. Edmunds, [1893 1 3 Ch. 
455 ; Jir Haygarth, "Wickham r. Holmes, 11912] 1 Ch. 510 ; 
Hr Rurnham, Carriok v. Carrick, [1918] 2 Ch. 190. 

6596. .] — Testator devised real estate to 

trustees in fee, upon certain trusts during the lives 
of his sons A daughters A the survivors A survivor 
of them ; A from A after the death of the survivor 
of his sons A daughters, or during the lives or 
life of all or any with their concurrence, upon trust, 
to sell the property, A to stand possessed of the 
proceeds “ upon trust for all A every my sons A 
daughters who shall be then living, A the issue of 
any then dead, such issue standing in loco parentis , 
share A share alike”: — Held; (1) the sons A 
daughters A the issue of a deceased son or daughter 
as representing their deceased parent took as 
tenants in common ; (2) there not being words of 


severance among the issue of a deceased son or 
daughter such issue took inter se as joint tenants.- — 
Re Yates, Bostock r. TVEyncofrt. [1891] 3 


Hi. 53 ; 04 L. T. 819 ; 39 W. B. 573. 


D, Fai l ure of A Iter nail re ( / ifts. 

6597. Effect on prior gift of failure of alternative 
gift. I — Gray v. Carman. No. 0501, aide. 

6598. .] — Salisbury v. Petty, No. 0477, 

ante. 

6599. Gift to class.* — Testator bequeathed 

to R. £1,000 to be placed out on real security, A 
the interest to be paid to her during her life ; A 
he directed that at her death the principal should 
be called in A distributed equally among her chil- 
dren, A that if any children were living, from son or 
daughter being dead, such child or children should 
take the share their parent would have been 
entitled to if living: — Held: the representatives 
of such children of It. as survived testator A dicnl 
without issue in the lifetime of B. were entitled to 
shares. 

That gift in favour of the issue* of the children 
who have issue does not affect the shares of the 
children who died without leaving issue (Knight 
Brttce, E.J.).~ Strother v. Dutton (1857), 1 
De G. A J. 075 ; 44 E. It. 880, E. .7 J. 

6600. — .j — Testator directed his trus- 
tees, after the death of t he longest liver of his son, 
his daughter, A any widow whom his son might 
leave, to sell his real estate A to stand possessed 
of the proceeds A of the rents A profits until sale, 
upon trust to pay A apply them “ unto A equally 
amongst all A every the child A children of my son 
\\ . A daughter M. share A share; alike, A the lawful 
issue of such of them as may be then dead leaving 
issue, such issue to be entitled to no more than 


their parent or respective parents would have been 
if living.” He directed that if his daughter’s son 
then living should die without leaving issue, or 
leaving issue, all of them should die under age A 
unmarried, the trustees should pay the share which 
would have been payable to him under the above 
trusts to the children of .T. ; A, that if testator’s 
son died without leaving issue, or all of them died 
under age A unmarried, the trustees should pay 
the share which would have been payable to them 
under the trusts aforesaid to the children of J. A 
M. The heir-at-law claimed the corpus as undis- 
posed of, on the ground that the disposition of 
the proceeds of sale was void for remoteness as 
being a gift to a class not ascertainable till at or 
after the death* of the son’s widow, who might be a 
person unborn at testator's death : Held : the 
gift was not a gift to such children of the son A 
daughter as should be living at the period of distri- 
bution A the issue of such of them as should be 
then dead, but a gift to all the children of the 
son A daughter, with a gift overby way of substitu- 
tion of the shares of such of them as might die 
before the period of distribution leaving issue, 
when the gift over of any share was void for remote- 
ness the original gift remained unaffected A the 
heir-at-law had no title. — Goodier v. Johnson 
(1881), 18 Gh. D. 441: 51 E. J. Gh. 399 ; sub nom. 
Re Goodier, Goodier r. Johnson, 45 E. T. 515 ; 
30 W\ R. 149, G. A. 

*in notations Apld. Hr Appleby. Walker r. Lever, Walker 

r. Nisbet. [1903] 1 Gh. 5<>f>. Refd. Goodier r. Edmunds, 

11893] 3 Gh. 455. 

6601. Effect of prior gift being void — Alternative 
gift severable.) — Testator directed the trustees of 
his will to pay a third of the rents A profits of his 
residuary real estate to his niece T., who w r as then 
a spinster, for life, A after her death to pay the 
same to any husband with whom she might inter- 
marry, A who should survive her, during his lift*, 
A after the death of both to sell the estate, A hold 
the proceeds of one-third in trust for the children 
of 1. attaining twenty-one, A if 1. should di“ without- 
leaving a child or there should be no child of J. who 
should attain a vested interest then in trust for 
the children of S. 1. married but died without 
having had issue :—Hcld : (1) the original gift in 
favour of the children of I. was not void as infring- 
ing the rule against limiting land to an unborn 
person for life, (a husband who might, he unborn at 
the date of the creation of the limitations) with a 
lemainder limited so as to confer an estate by 
purchase on that person's issue ; A (2) even if the 
original gift had been void, the gift, to the children 
of S. was good as an alternative A severable gift.— 
Re Bullock's Will Trusts, Bullock v. Bullock, 
[1915] 1 Gh. 493 ; 84 L. J. Gh. 463 ; 112E.T. 1119; 
59 Sol. Jo. 441. 

Annotations As to (1 ) Apld. Hr Gamhani, Taylor r. Raker, 

1191(51 2 Ch. 413. amorally, Refd. Hr Glarke’n Settlmt. 

Trust. Wanklyn r. Streatfeild, [191 0] 1 Gh. 4G7. 

6602. Alternative gift to issue of donee — Absence 
of donee abroad - Presumption that donee died 
without issue.) —Testator gave his residuary estate 
in trust for such of his seven nephews A nieces as 
should be living at liis death, with a substitutionary 
gift to the issue* of any nephew or niece who should 
predecease him leaving issue. Testator died in 
Oct. 1858. One of his nephews had gone abroad 
in 1848 Vieing then unmarried A in delicate health. 
Tie occasionally wrote to his family but his last 
letter was dated July, 1852, A since its receipt 
nothing had been beard of him. The ct. dealt w r itli 
the residuary estate on the footing that the 
nephew in question had predeceased testator A left 
no issue.— AY TTanby (1877), 25 W. R. 427. 

Lapse of gift.) — Sec Part XIV., Sect 5, ante. 
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Sub-sect. 0. — Description of Relationship. 
A. Inclusion of Illegitimate Relations . 

(a) Bequests to “ Children 
i. In General 

6603. General rule — “ Children ** means prima 
facie legitimate children.] — IT arris v. Stewart 
( circa 1795), cited in 1 Yes. A B. at p. 484 ; 85 
E. R. 168, L. C. 

Annotation : — Reid. Woodhouselec v. Dalrymple (IS 17), 
2 Mer. 419. 


6604. — An illegitimate child not 

entitled to share under a devise to children, 
generally ; notwithstanding a strong implication 
upon the will in favour of that child. — -Cartwright 
v. Vawdry (1800), 5 Ves. 580 ; 81 E. R. 719, I,. (J. 

Annotations : — Consd. Wilkinson r. Adam (1813), 1 Yen. A 
B. 422 : WoodhouHelec v. Dalrymple ( I S 1 7 ) . 2 Mai*. 4J9. 
Apld. lie Wells’ EHlate (1868). L. R. 6 Ecj. 599. Consd. 
Levy v. Solomon (1877), 37 L. T. 26 i. Apld. Ellis v. 
Houston n (187 8), 3 0 Ch. I). 236. Retd. Beachcroft r. 
Beachcroft (1816), 1 Madd. 430; Dover v. Alexander 
(1843), 2 Hare, 275 : Harnett v. Tugwell (1862), 31 Reav. 
232 ; Dorin v. Dorin (1876), L. R. 7 H. R. 568. 


6605. — — • — Under tie* description of 

“ children ” in a will illegitimate children, existing 
at the date of the will, not entitled, unless proved 
by the will itself to be intended ; A evidence can 
be received only for the purpose of collecting, who 
had acquired the reputation of children. An only 
legitimate son therefore held entitled as devisee. - 
Swain e v. Kennerley (1818), 1 Yes. A B. 469; 
85 E. R. 182, L. C. 


Annotations : Refd. Beachcroft r. Boaehcrolt (1816), 1 
Madd. 4 30 ; Woodhouselec r. Dalrym])lo (1S17). 2 Mer. 
119 : Gill r. Slid lie (1831), 2 Russ. A M. 336 ; Dover v. 
Alexander (18 13), 2 Hare, 275 ; Edmunds r. Fussey (1861), 
30 L. J. (’li. 279 ; Adney r. Great rex (I860), 38 L. J. Cl). 
414 ; Dorin r. Dorin (1875). 33 L. T. 281. 

6606. - — M — Illegitimate children not 

entitled under the description of children in a will 
the intention not being sutlieient ly apparent upon 
the face of the will. Harris r. Lloyd (1828), 
Turn, & XL 810 ; 87 E. R. 1119, L. C. 


Annotations : — Apld. lie Overhill’s Trust (1853), 1 Sin. A (L 
362. Consd. lie Williams’ Will (1864), 10 L. T. 105; 
Crook r . Hill (1869), 38 L. J. Cli. 579 ; Dorin r. Dorin 
(1875), L. H. 7 11. E. 568. Refd. I>o\er r. Alexander 
(1813), 2 Hare, 275; Stone r. Harrison (1846), 2 Coll. 
715. Mentd. Drew r. Killiek (1847), 1 Re G. A 8m. 266. 

6607. - - .j — Under a devise by a man 

married at the time of making his will. A- having a 
wife then living, but never having had any legiti- 
mate children, the will being republished by him 
after her death, giving part of his freehold estates 
of inheritance, except (ete.) — (after devising his 
mansion house to his wife for life, A giving to her 
an annuity for life in lieu of dower, A giving the 
said mansion-house, after her decease, to A. for 
life, provided she so long continued unmarried) 
. . . to trustees, for the term of thirty-one years ; 
A/, after the expiration thereof, “ to the children 
which I may have by the aforesaid A., A living at 
my decease, or born within six months after ” ; 
A all the other his estates, lands, A etc., in certain 
counties in England A Wales, “ to the use A behoof 
of the child or children which I may have by the 
said A., as above mentioned,” real property may 
be passed to such natural children so described, 
born before the date of the will, such a description 
of natural children as the objects of a devise, where 
they have acquired a reputation of being the chil- 


dren of testator, as will distinctly A certainly point 
them out, being a sufficient dcsignatio personarum . 

The capacity of illegitimate offspring to take real 
property under a will, when termed children, 
depends wholly on the due description of the de- 
visees by other means of designation ; A whether it 
appear, from the general tenor of tins will, that such 
offspring were meant by t-ho testator. 

Argument founded on the particular terms of the 
description of the devisees as children “ which I 
may leave,” that the words of the will should be 
construed as having reference to future legitimate 
children of testator by the same woman — the will 
being submitted to be made in contemplation of a 
possible marriage — rejected, as inconsistent with 
the general tenor of the devise, which was held to 
be too plain to be open to such a construction. 

If the testator had married A. after the death of 
his wife, A had had other children (set able) aliter. — 
Wilkinson v. Adam (1828), 12 Price, 470 ; 147 
E. R. 780, li. L. ; affg. (1818), 1 Yes. A B. 422, L. V, 

^Innofatinns : — Apld, Rone ho roll- r. Reaehcroft- (1816), 1 
Madd. 4 30. Consd. Woodhouselee »\ Dalrymple (1817), 
2 Mcr. 119; Rayloy v. Xnelham (1822), 1 Sim. & St. 78. 
Distd. Buirley r. Mollard (1830), 1 Russ. A M. 581. Consd. 
lie O verb ill’s Trusts (1853). 22 L. J. Ch. 485 ; Barnett v. 
Tugwell (1862), 31 Beav. 232. Apld. Clifton r. Good him 
(1868), L. It. 6 K q. 278 ; lie Wells’ Estate (1868), L. It. 
6 Kq. 599. Consd. Dorin r. Dorin (1873), L. R. 17 Eq. 
4 63 ; Occleston r. Fullalove (1874), 9 Ch. App. 147. 
Apld. Laker r . Hordern (1876), 1 Ch. R. 644. Reid. 
Swaine r. Kennorley (1813), l Ves. A R. 4 69 : Gordon v. 
Gordon (1816). 1 Mer. 151 ; Evans v. Massey (1819), 
8 Price, 22; Osmond r. Tindall (1825). 5 Ves. 534, n.; 
(till v. Shelley (1831), 2 Russ. A M. 336; Dover r. 
Alexander (IS 13), 2 Haro, 275 ; Warner r. Warner (1850), 
20 I;. J. Ch. 273 : Howarth r. Mills (1866), L. It. 2 Eq. 
389 ; Hill v. Crook (1873). L. R. 6 H. L. 265 ; Levy r. 
Solomon (1877), 37 L. T. 263; lie Haseldine, Grange t\ 
Sturdy (1886), 31 Ch. D. 511: lie Hall. Branston r. 
Weight man (1887), 35 Ch. D. 551 ; lie Jodrell, Jodrell v. 
Seale (1890). 59 L. J. Ch. 538 ; lie Deakin, Starkey r. 
Eyres, [18941 3 Ch. 565: lie Pearce, Alliance Assoc. i\ 
Francis (1913), 83 L. J. Ch. 266. Mentd. Doe d. James r. 
Hal left (1813), 1 M. A S. 124 : Leake v. Robinson (1817), 
2 Mer. 363 ; Hedger i\ Steavenson (1837), 2 M. A W. 799 ; 
Lewis r. Gompertz (1840), 6 M. A W. 399: Furze r. 
Slianvood ( 1 842). 2 Q. R. 388 ; DeZieby, Ferrari* A Croker 
r. Hertford (1843), 3 Curt. 468 ; Morrice v. Morriee (1 843), 2 
Notes of Cases, 199 ; Early v. Benbow (1816), 2 Coll. 342 ; 
Lambell A Lambell i\ Cleave (1846), 10 Jur. 55 ; Key t>. 
Kev (1853), 4 De O. M. AG 73 ; Allen r. Haddock (1858), 
11 Moo. P. C. C. 427 ; Kilford v. Blaney (1885), 31 Ch. D. 
56. 


6608. .] — -Wherever the general de- 

scription of children in a will would include legiti- 
mate children, it cannot also be extended to 


illegitimate children. 

Testator devised a leasehold in trust for his 

grandchild E., the only surviving child of his son 
W. A gave the residue of his property, after the 
death of his wife A daughter, to all t he children of 
his sons ,T. A W., A of his daughter N., in equal 
shares ; E. was illegitimate A W. had no other 
child - Held : E. did not- take any share of the 
residue. — Bagley r. Mollyrd (1X90), 1 Russ. A 
iSl. 5X1 ; 8 L. J. O. S. Ch. 115 ; 99 E. R. 229. 


Annotations : — Consd. Owen v. Bryant (1852), 2 De G. M. A 
G. 697. Apld. Mcgson r. Ilindle (18S0), 15 Ch. I). 198. 
Consd. He Humphries. Smith r. Millidge (1883), 24 Ch. 1). 
691. Apld. He Hull, Branston v. Wcightman (1887), 35 
Ch. D. 551. Consd. He Parker. Parker?’. Osborne, N897] 

, ^ i* ^ i . 4 i 1 „ .. /i li On A TT« 


it. 1 • VVUUUt • 1 1 * mi * ’ • , ... , I * » J 

Ch, 208. Refd. Dover v. Alexander (1843). 2 Hare, 
-75 ; lie Williams’ Will (1864), 10 L. T. 405 ; Rc Brown, 
Brown v. Brown (1889), 58 L. J. Ch. 420 ; Rc Walker, 
Wulkcr r. Lutyens, [1807] 2 Ch. 238. Mentd. De Zieby, 
Ferrurls A (Toker v. Hertford (1813), 3 Curt. 468 ; Rc 
White’s Trusts (1860), John. 656. 


PART XVI. SECT. 17, SUB-SECT. 6.— 
A. (a) i. 

66031. General rule — “ Children ” 
means primd facie legitimate children. J - - 
As a goneral rale the word ” eliildren ” 
u a will means legitimate children. — 
Trustees, Executors A Agency (Jo., 
Ltd. v. Sadler (1809), 25 V. L. IL 205. 
— AUS. 


6603 ii. lie Goodes 

(1901), 3 S. A. L. R. 86.— AUS. 

6603 ill. .1 — Re Tiioms, 

Wakbuam v. Thomas, 11915] V. L. 11. 
111.— AUS. 

6603 iv. In the Will of 

Saver. [1921] V. L. R. 95 : 27 Argus 
L. R. 30 ; 42 A. L. T. 137— AUS. 

6603 v. .J — Rc Johnstone, 


[1923] St. R. Qd. 162.— AUS. 

6603 vi. .] — -IIarg raft t* 

Keegan, 10 O. U. 272 — CAN. 

6603 vii. — — .] — Coles v. 

Stamps Comr., 26 N. Z. L. R. 835. — N.Z. 

6603 viii. .] — GENTLE'S 

Trustees v. Bunting (1908), 16 S. 
L. T. 437.— SCOT. 
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Wills. 


Sect . 17 . — Description of donees: Sub-sect. G, A. 
(a) i.) 

0609 . — A. by his will bequeathed a 

sum of stock in certain events to his grandchildren 
being children of his sons, W. & J., whether born 
in wedlock or not ; & after certain specific bequests 
he gave the residue of his personal estate to his 
sons, W. A J., as tenants in common ; but if either 
of them should die in his, testator’s lifetime, the 
moiety of such deceased son should go to his chil- 
dren ; but if both his sons should die in his lifetime, 
then he gave such residue to A among all their 
children, as tenants in common. Testator’s two 
sons died in his lifetime, one leaving legitimate A 
illegitimate children, the other illegitimate children 
only : — Held : the legitimate children of the son 
having both descriptions of children, A the illegiti- 
mate children of the other son took the residue, A 
the illegitimate children of the iirst-montioned son 
took no interest. — Fraser v. Pigott (1831), You. 
354 ; 159 E. It. 1029. 

Annotations : — Consd. Hr Overhlll’s Trusts (1853), 1 S'U. A 

(3. 362; Crook v. Hill (186!)), 38 L. .1. Ch. 579. Refd. 

Dover r. Alexander (1813), 2 llare, 275 ; James v. Smith 

(1844). 11 Sim. 214 ; Evans v. Davies (1849), 18 L. J. Ch. 

180 ; Holt v. Simlrey (1868), L. It. 7 Eq. 170. 

6610 . .J — Testator had several illegiti- 

mate children, of whose births he had regularly 
kept memoranda A who hud always lived with him 
A their mother, A bore his name. He then 
married their mother ; A she being pregnant, lie 
made his will ; A devised his property, “ share A 
share alike, towards the maintenance of my wife, 
A such children that I may have had by her until 
my youngest child attain the age of twenty-one ” : 
— Held : the illegitimate children did not take 
under that devise. — Doe d. Jackson v. Karts- 
IIORNE (1845), 0 L. T. O. S. 145. 

6611 . Testator bequeathed a por- 

tion of his estate in trust for 0. for life, A after his 
death, ” the interest for the maintenance of (Ys 
wife, A education of his children ; at his wife's 
death, the principal to be equally divided among 
his children then living.” (’. at the date of the 
codicil was unmarried, but had illegitimate chil- 
dren, of which fact it was assumed testator was 
cognisant : — Held : such children were excluded. — 
Warner v. Warner (1850), 20 L. J. Ch. 278 ; 10 

L. T. O. S. 320 ; 15 Jur. 141. 

6612 . -.J — Where there is a gift to 

children as a class, unless the words necessarily 
apply to A include illegitimate children, or exclude 
any but such children, the gift includes legitimate 
children only. Where, therefore, a gift by will was 
to divide a capital sum after the death of a legatee 
for life between all his children A the children of 

M. , the wife of W. A M. had six illegitimate children 
only : — Held : t hey were not entitled. A it made no 
difference that testatrix knew that M. had children 
whom she believed to be legitimate, A that M. was 
aged forty-nine at the date of the will.— He Ovek- 
htll’s Trust (1853), 1 Hm. A <4. 802 ; 22 E. J. Eh. 
485 ; 20 L. T. O. S. 290 ; 17 Jur. 812 ; 1 W. R. 
208 ; 05 E. It. 159. 

Annotations : — Apld. Bentley v. ‘Wizard (1858), 4 Jnr. N. S. 

652. Refd. Hr Williams* Will (1861), 10 L. T. 405; 

Robinsons v. Neal (1868), 19 L. T. 142. 

6613 . .1 — In an English instrument 

“ children ” will be construed unless otherwise 
explained by the context, to mean children lawfully 
begotten. 

B., an Englishman, was married in England to 
H., an Englishwoman. S., a friend of H., with the 
concurrence of II., induced II. for a pecuniary con- 
sideration, to go to Scotland, A reside there for 
forty days, in order to give the Scottish Ct. juris- 
diction to entertain a suit against him by 11. for a 


divorce. The suit was instituted, A a decree of 
divorce, on the ground of adultery, was pronounced 
by the Scottish ct., in 1840. Shortly, afterwards, a 
marriage was solemnised in Scotland between S. who 
was domiciled in Scotland, & II. ; & three children of 
such marriage were born in Scotland during the 
life of B. : — Held : the Scottish divorce was null 
A void, A consequently the marriage of S. AH. was 
invalid, A- their children were illegitimate ; neither 
S. nor H. were justifiably ignorant of the sub- 
sistence of the prior marriage, notwithstanding the 
divorce, as an impediment to their marriage ; A 
even if either S. or II. had been so ignorant, in 
which case their children would have been legiti- 
mate according to the law of Scotland, notwith- 
standing the invalidity of the marriage, their 
children could not take under an English will 
either real estate devised to the children lawfully 
begotten of H. or personal estate bequeathed to the 
children of H . — lie Wilson’s Trusts (1805), E. R. 
1 Eq. 247 ; 35 E. J. Oh. 243 ; 30 J. 1\ 103 ; 14 
W. R. 1(51 ; sub nom. lie Wilson’s Trusts, Ex p. 
Shaw, 13 E. T. 570 ; 12 Jur. N. S. 132 ; affd. suit 
nom . Shaw v. Uould (1808), L. R. 3 II. E. 55, 
11. E. 


Annotations Consd. Levy r. Solomon (1877), 37 L. T. 263. 
Refd. He Goodman's Trusts (1881), 17 Ch. D. 266; JU 
Andros, Andros r. Andros (1883), 24 Ch. 1). 637. Mentd. 
Le Sueur r. Lo Sueur (1876), 1 1 J . D. 139 ; Harvey v. 
Farnie (1882). 8 App. Cas. 43 ; Bonaparte r. Bonaparte, 
11892) 1\ 402; Churchward r. Churchward, (1895) P. 
7 : Le Mesuricr r. Le Mcsurier, I1S95J A. C. 517 ; Bator 
r. Bator, [1906 J 1\ 209 ; Hr Stirling, Stirling v. Stirling, 
[1908] 2 Ch. 344 ; Koyos v. Koyos A Gray, [1921] P. 204 ; 
Lord Advocate v. JalYrey, [1921] 1 A. C. 146; Saivesen 
(or von Lorang) v. Austrian Property Administrator, 
[1927] A. C. 611. 

6614 . — — - The word “ children ” used 

in a will primd fade means legitimate children, A no 
other meaning can be given to it by any conjectural 
application of other words found in the will A 
supposed, to show testator’s intention ; there must 
be clear evidence of that intention in the will itself 
to establish another application of the word. 
Tl lore may be a gift to living illegitimate children 
as a class, if the words used by testator clearly show 
that such children were the objects of his bounty. 
(Jh : whether any such gift to future illegitimate 
children can take effect ? 

1 f there is a gift to “ children ” as a class, the law, 
if there is nothing in the will clearly to show a 
contrary intention, will apply the gift to the legiti- 
mate children only. 

Testator possessed of leasehold estates spoke in 
his will of J. as his “ son-in-law,” A devised these 
estates to trustees for the use of his “ daughter M ., 
the wife of J.,” for her life, for her sole A separate 
use, independent of the debts or control of “ her 
present or any after-taken husband,” A in several 
places in his will mentioned J. A his daughter M. 
in the same terms. After her death, A if she made 
no specific appointment, the t rustees were to stand 
possessed of the leaseholds in trust for “ the child if 
only one, or all the children if more than one, of my 
daughter M.” ...” But if there shall not be any 
child of my daughter M.” then over. There were 
children in the union of ,T. A M. born A living before 
testator's decease, A treated by him as his grand- 
children, but that union was not a lawful marriage, 
J. having been formerly the husband of S., the 
sister of JVE, A having, with the knowledges A 
assent of testator, gone; through the ceremony of 
marriage with M. after S.’s death : — Held : there 
was here a sufficient designation of the children of 
M. as the intended objects of testator’s bounty, & 
his gift to them was valid. 

The term ” children ” in a will primd facie means 
legitimate children, A if there is nothing more in 
the will, the circumstances that the person whose 
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children are referred to as his illegitimate children 
will not entitle those illegitimate children to take. 
But there are two classes of cases in which that 
primd facie interpretation is departed from. One 
class of case is where it is impossible from the 
circumstances of the parties that any legitimate 
children could take under the bequest. The other 
class of cases is of this kind. Where there is upon 
the face of the will itself, A upon a just A proper 
construction A interpretation of the words used in 
it, an expression of the intention of testator to use 
the term “ children ” not merely to its primd Jacie 
meaning of legitimate children, but according to a 
meaning which will apply to, A which will include, 
illegitimate children (Lord Cairns). — Hill v . 
Crook (1873), L. It. 0 II. L. 205 ; 42 L. J. Ch. 702 ; 
22 W. it. 137, II. L. ; affg. S. C. aub Horn. Crook v. 
Hill (1871), 0 Ch. App. 311, L. JJ. 

Annotations : — Consd. Re Brown’s Trust (1873), L. R. 1G Eq. 
239 ; Occlusion v. Fullolove ( 1874), 9 Ch. App. 147; 


Dorin v. Borin (1875), L. it. 7 H. 1, 


5G8. 


Apld. Laker v. 


v. Soloinan (1 877), 37 L. '1' 


Hordern (187G). 1 Ch. D. 044. Expld. lie Me Nautfht ait’s 
Trusts (1870), 33 L. r r. 774. Apld. Perkins v. Goodwin, 

11877] W. N. 111. Distd. Levy r. Solomon (187 7), 37 

L. T. 203; Ellis r. Houston (1878), 10 Ch. J). 230. Expld. 
Megson v. Hindle (1880), 15 Ch. 1). 108. Apld. R * 
MumpricH, Smith v. Miilidge (1883), 24 Ch. 1). 001 ; Rc 

Hnscldino, Grange v. Sturdy (1880), 31 Ch. ]>. 511 ; Re 

ilnslie’s Trusts (1887), 35 Cli. D. 728; Re Horner, 
Eagleton r. Horner (1887), 37 Ch. D. 005. Consd. Re 
.lodrcll, Jodrell v. Seale (1800), 4 4 Ch. D. 500. Apld. Re 
Lowe. JDaiiill v r. Platt (1802). 01 L. J. Ch. 415. Consd. 
Re Deukin, Starkey r. Eyres, 11804) 3 Ch. 505 ; Rc Fisli 
Ingham v. Ita.\ ncr, 1 1804 ] 2 Ch. 83 ; Re Harrison, Harrison 
r. fligson, |1X94 ] 1 Ch. 501 ; Re Parker, Parker r. Osborne, 

1 1807 I 2 Ch. 208. Expld. Re Du Boehet, Mansell v. Allen, 

1 100 II 2 Cli. Ill Consd. Rc Wood, Wood r. Wood, 
11001 J 2 (’h. 578 Apld. Re Corsellis, Freeborn v. Napper, 
flOOOJ 2 Ch. 310 : Re E\c, Edwards r. Burns, [1000] 1 Ch. 
700. Consd. Ehherri r. Fowler, [1000] 1 Ch. 578 ; Re 
Embury, Bowyer v. Page (No. 2) (1014), 111 L. T. 275. 
Expld. Re Pearce, Alliance Asset', v. Francis, [1014J 1 Ch. 
254. Apld. Re Helliwell, Pickles t\ Helliwcll, [10101 2 
Ch. 580 ; Re Blceklv, Sidehol ham t\ Blecklv, (1020] 1 Ch. 
450. Expld. Re Tin lor. Hockley r. O’Neal. [1025] Ch. 
730. Refd. Re Holton, Brown v. Holton (1880), 31 (Mi. D. 
512; ]{e Hrowne, Raggett r. Browne (1880), 01 L. T. 
103 ; In ttie (foods oj Ashton, 11802] P. 83 ; Re .leans, 
Upton v Jeans (1805), 72 L. M'. 835 ; Re Walker, Walker 
r. Lutyens, 1 1 807] 2 Ch. 238 : Re Do Wilton, Do Wilton 
v. Mont chore, [1000] 2 (Mi. 181 ; Re Lo\ eland, Loveland 
v. Loveland (1000), 75 L. .1. Ch. 314; Ward r. Van Der 
LoolT, Burnyeut v. Van Der Loell. {19241 A. C. 053 ; 
Khoo Hooi Loong v. Khoo Dean Kwee, [1020J A. C. 520. 

6615. — .] — Willats v. Hooper, |1875] 

W. X. 115. 

Annotation : —Consd. Levy 
203. 

6616. —The word “ children ” in a 

W’ill moans primd Jacie “ legitimate children,” as 
much so as if the word k ‘ legitimate ” had been 
introduced before it. Where, therefore, a person 
who had two illegitimate children by a certain 
woman, married her, A the day after his marri- 
age made a will in which, after leaving her his real 
A personal property for life, lie said, “ I leave 
her at liberty to direct the disposal of the property 
amongst/ our children by will at her death in such 
manner as she shall think lit, A should she make no 
will 1 desire that tin* propert y existing at her death 
shall be divided, as far as it may be practicable to 
do so, equally between my children by her ” A had 
not any child born after the date of the will, but 
lived for some time after making it, A always 
treated the two illegitimate children as his own 
children : — J I eld : the real A personal estate of 
testator was, subject to the. interest given to the 
widow, for her life, undisposed of by the will. 
Dorin r. Dorln (1875), L. R. 7 II. L. 508 ; 

L. J. Ch. 052 : 33 L. T. 281 ; 39 J. P. 790 ; 23 
W. R. 570, H. L. 

Annotations .—Apld. Rc Ayles’ Trusts (1S75), 1 Ch. D. 282 ; 
Willats v. Hooper. [1875J W. N T . 115. Distd. Laker t\ 
Hordern (187G), 1 Ch. D. 611. Consd. McNaughtau 
Trusts (1870), 33 L. T. 7 74. Apld. Levy v. Solomon 
(1877), 37 L. T. 203 ; Ellis r. Houston (1878, 10 Ch. D. 
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236, Consd. lie Bolton, Brown v. Bolton (1880), 31 Ch. D. 
542 ; Re Haseldine, Grange v. Sturdy (1886), 31 Ch. D. 
511. Expld. Re Horner, Eagleton v. Horner (1887), 37 
Ch. D. 095. Consd. Re Browne, Raggett v. Browne 
(1889), Cl L. T. 403 ; Re Deakln, Starkey v. Eyres, [1894] 
3 Ch. 565 ; Rc Fish, Ingham v. Rayner, [1894] 2 Ch. 83 ; 
Rc Harrison, Harrison v. Higson, [1894] 1 Ch. 501 ; Re 
Embury, Bowyer v. Pago (No. 2) (1914), 111 L. T. 275 ; 
Re Pearce, Alliance Assce. v. Francis, [1914] 1 Ch. 254 ; 
Re Taylor, Hockley v. O’Neal, [1925] Ch. 739. Refd. 
Re Humphries, Smith v. MillUlgc (1883), 24 Ch. I). 691 ; 
Re Burnham, Hart v. Mackenzie (1891), 7 T. L. R. 587 ; 
Nealo v, Mitchell (1897), 14 T. L. R. 151 ; Rc Helliwell, 
Piokles v. Helliwell, [1916] 2 Ch. 580 ; Ward v. Van Der 
Loelf, Burnyeat v. Van Der LoefT, [1924] A. C. G53 ; 
Khoo Hooi Leong v. Khoo Hean Kwee, [1920] A. C. 529. 

6617. .] — -Testator, in 1839, gave pro- 

perty to trustees in trust to pay the income to liis 
“ daughter A., the wife of J.,” for life, A to divide 
the principal between all the children of his 
daughter A. when they should attain twenty-one 
in equal shares, A in case all the children of his 
daughter A. should die under twenty-one without 
issue, there was a gift over in favour of a son. For 
some time prior to the date of the will A the death 
of testator in 1840, J. A the daughter A. were 
living together as man A wife at B., where testator 
resided until within a few months of his death. 
They were married in 1845. Three children were 
born before the marriage, one before testator’s 
will A two after his death. One child was born 


after the marriage : — Held : the legitimate child 
only was entitled to the bequest . — Re Ayles’ 
Trusts (1875), 1 Ch. D. 282 ; 45 L. J. Ch. 223 ; 


40 J. P. 181 ; 24 W. R. 202. 

Annotations : — Consd. Ellin v. Houston (1878), 10 Ch. D. 

230. Expld. & Distd. Re Horner, Eagleton v. Horner 

(1887), 37 Ch. D. 095. Reid. Rc Harrison, Harrison v. 

Hlgbon, [1894] 1 Ch. 501. 

6618. — — .] — Testatrix left a fund upon 

trust to pay the income to R. for life. A after her 
death for “ all A every the child A children of E.” 
13. left one legitimate A two illegitimate children, 
all living at the date of the will A of testatrix’s 
death. The trustee after the death of E., was 
about to pay the fund to the three children but on 
his solr.’s advice paid the fund into cl., as there 
were “ adverse claims.” The eldest illegitimate 
child offered to send the certificates of birth of all 


the children but the trustee did not accept the 
offer. A made no inquiries : — Held : as there was 
no evidence from the words of the will to include 
the illegitimate children, the legitimate child only 
was entitled. — Re M’Naughtan’s T busts (1870), 
33 L T 771 

6619. .] —Gift by the will of testator, 

a Jew domiciled in England, of a share of residuary 
real A personal estate, in trust for the “ children ” 
of his son A. At the date of the will, A. had had 
three children by a lady, whom he subsequently 
married in Holland, she having been first converted 
to Judaism, pursuant to the ceremonies of the 
Jewish religion, A thus had made the three children 
legitimate according to Jewish law. He after- 
wards had other children : — Held : the term 
4 ‘ children ” in the will must be construed according 
to the law of England ; A, as there were, at the 
date of the will, legitimate children to answer the 
description, the three children born before marriage 
took no interest. 

The law is now thoroughly settled that, where 
there is a gift to a class, A there are legitimate 
children to answer the description, A the whole of 
the description, no illegitimate child can possibly 
take together with the legitimate children, unless 
there is something in the will itself to show that 
illegitimate children were intended to take with 
the others (Malins, V.-C.). — Levy v. Solomon 
(1877), 37 L. T. 203 ; 25 W. R. 842. 

6620. .) — Testatrix gave a sum of 

stock to trustees to pay the dividends to her 
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j. & a.) 

brother C. A his wife E. for their lives, A after the 
decease of the survivor, the capital to be divided 
between all the children of her brother. The 
brother had three children by his first wife, two 
children by his second wife E. before marriage, A 
one child after marriage, which were facts well 
known to testatrix, who promised, as the claim 
alleged, that if he married his wife E. she would 
provide for all his children by her, A she in fact 
treated all the children equally as her nephews 
A nieces, A it was further alleged that testatrix 
gave instructions that her will should be so drawn 
as to provide equally for both classes of children, & 
that she believed such to be the effect of the words 
of the will : — Held : the illegitimate children 
must be excluded from the bequest. — E llis v 
Houstoun (1878), 10 Ch. 1). 230 ; 27 W. R. 501. 

Annotations : — - Distd. He ITorner, Eagle ton r. Homer (1887), 

37 Ch. D. 095. Consd. He Pearce, Alliance Assco v. 

Francis, [191 3J 2 Ch. 074 Refd. He Humphries, .Smith 

v. Millidge (1883), 21 Ch. 1). 091. 

6621. * .j — G. B. went through the cere- 

mony of marriage with J. A. 0., whose husband had 
deserted her A gone abroad many years before A 
was believed to be dead, but G. B. was aware that 
there was no certain information of his death. 
Shortly afterwards G. B. made his will, by which he 
gave “ to my dear wife J. A. B. formerly J. A. C.” 
an interest in certain chattels during her widow- 
hood, A also gave to her the income of his residuary 
personalty during widowhood, A alter her decease 
or remarriage he gave the corpus to “ all A every 
my child A children,” as therein mentioned, A in 
default of children to his nephews A nieces. G. B. 
A J. A. C. cohabited for more than a year A a half 
after the date of the will, when G. B. died leaving 
J. A. C. enceinte of her only child. She enjoyed 
the income of the residue till her death, upon which 
event the nephews A nieces claimed the property 
under the gift over, A proved that .J. A. C.’s child 
was illegitimate, her former husband having been 
alive at the time of her marriage to testator : — 
Held : the child could not take. — Re Bolton, 
Brown v. Bolton (1880), 31 Ch. I). 542 ; 55 L. J 
Oh. 398 ; 54 L. T. 390 ; 50 J. P. 532 ; 34 W. K. 
325 ; 2 T. L. R. 303, <\ A. 

Annotations: — Distd. He Hastio’s Trusts (J887). 35 Ch. 1). 

728. Consd. He Du Bochct, Mansell r. Allen, [19011 2 Ch. 

441. Refd. He Shaw, Robinson v. Shaw (1894), 03 L. J. Ch. 

770. 

6622. .j — Re Cooper, Butterfield 

v. Gervas (1885), 2 T. L. E. 10. 

6623. .] -By his will, dated 1802, 

testator divided liis residuary estate into certain 
shares, A gave one of such shares in trust for his 
son G. for life, A after his death in trust “ for the 
children ” of G. In 1845 G. had married abroad, 
A lived with his wife until 1848. In that year he 
came to England where he remained until his 
death in 1888. II is wife refused to accompany 
him, A he never saw her again. She died in 1878, 
aged seventy-four. She never had any children, A 
at the date of testator’s will was Ofly-eight years of 
age, A, therefore, past child bearing, in 1851 G. 
cohabited with a woman, by whom he had four 
illegitimate children, born between the years of 
1851 A 1858. In 1851, after the birth of G.’s eldest 
illegitimate child, testator became aware of the 
condition in which G. was Jiving, but testator 
recognised A treated all the four children as the 
children of his son : — Held : although it was 
possible that testator might have intended to 
include the illegitimate children mere probability 
was not suilicient, A if he had the intention, he 
had failed to express it adequately, therefore, the 


foui* illegitimate children did not take any interest 
under the residuary gift. — Re Browne, Raggett 
v . Browne (1889), (31 L. T. 463. 

Annotation : — Distd. He Eve, Edwards v. Burns (1909), 78 
L. J. Ch. 388. 


6624. .] — Testatrix by her will dated 

in 1867 gave to her exors. a sum of stock upon trust 
to pay the income to her niece ML, wife of W. 
during her life, A after her death to pay the same 
income to \V. during his life, A after the death of 
the survivor, to divide, the stock between the 
children of her niece, the same to be vested inte- 
rests at twenty-one. At the date of the will M. 
had eight children. She had for many years prior 
to the date of the will lived with \V. as his wife, A 
all the children were born before her marriage with 
him, which took place shortly before the date of the 
will. Testatrix always believed that her niece A 
her husband were married before they commenced 
living together, A that the children were legitimate. 
She always took great interest in the children, A 
paid their school A other expenses. At the date of 
the will M. was lifty years of age, A she had not had 
a child for six years : — Held : the children were 
not entitled to the fund.-- Re Brown, Penrose v. 
Manning (1890), 63 L. T. 159. 

Annotation Apld. He Pearce, Alliance Assoc, v. Francis, 

[1914] 1 Cli. 254. 

6625. .j —Re Jeans, Ppton v. Jeans, 


ISo. 6982, post. 

6626. 


By her will made in 1889 W. 


gave property over which she had a power of 
appointment to her trustees to divide into thirds A 
hold one-third for the benefit of her daughter E. A 
her children, A as to all her own property she gave 
it to the trustees upon trust for all her children, 
including any who died in her lifetime leaving issue 
in equal shares. In 1893 E. died, A testatrix made 
a codicil reciting the death A revoking the gift of 
the third to E. A her issue, but coni inning in all 
other respects her will. W. was by birth a Jewess 
who had married a Christian. E. was brought up 
in that faith. She became engaged to M., her 
maternal uncle but was unable to embrace the 
Jewish faith by the rules of M.’s synagogue. M. A 
E. accordingly went to Wisbaden, where they were 
married both civilly A according to tin* rites of the 
Jews ; A being subsequently admitted to the 
Jewish faitli in Paris, she was there again married 
according to those rites. There were live* children 
of the marriage, which had always been recognised 
bv W. On a summons taken out to ascertain 
whether these children shared in the residuary 
gift :—Held : there was nothing in the will to 
show an intention to include them under the term 
“ childr en ” there. 

[ have failed to lind anything which satisfies 
me t hat t estatrix used the words “ issue ” or 
” children ” otherwise than in their proper legal 
meaning (Stirling, J .). — Re Be Wilton, I)e 
Wilton v. Montehore, [1900 J 2 Ch. 481; 69 
1j. J. Ch. 717 ; S3 G. T. 70 ; 48 W. R. 645 ; 16 
T. G. R. 507 ; 44 Sol. Jo. 626. 

Annotation : — Refd. Ogden r. Ogden, [I908J P. 10. 


6627. .j —Testatrix by her will dated 

Jan. 3, 1911, gave her residue in trust for her 
brother for life, A after his death in trust “ for all 
or any of the children or child ” of her brother, 
living at the death of the survivor of herself A her 
brother, A the children or child then living of any 
deceased child of his. Testatrix died on Oct. 16, 
1911, A her brother ten days later. Both at the 
date of the will A of the death of testatrix her 
brother had six living illegitimate children by a 
woman to whom he was reputed to be married A 
who was accepted as his wife in the society in 
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which they moved. 8he died in 1900. The six 
children were received as legitimate. The testa- 
trix knew all of them A was fond of some, & 
believed all of them to be legitimate. Testatrix’s 
brother married a lady in 1904, by whom he had 
two legitimate children : — Held : as the case 
could not be brought within either of the two 
classes of cases in which the primd facie meaning of 
“ children,” that is, “ legitimate children,” is 
departed from', as laid down in Hill v. Crook, No. 
6614, ante, by Lord Cairns, the two legitimate 
children only took under the gift.™ lie Pearce, 
Alliance Assurance Co., Ltd. v. Francis, [1914] 
1 Ch. 254 ; 83 L. J. Ch. 266 ; 110 L. T. 168 ; 58 
Sol. Jo. 197, C 1 . A. 

Annotations : — ApldL lie Taylor, Hockley v. O’Neal, [1925] 

1 Ch. 739. Consd. Khoo Hooi Leongv. Klioo Hcan Kvvee, 

[1926] A. C. 529. Reid, lie Uleckly, Side both am r. 

Bleckly, [1920] 1 Ch. 450. 

6628 . .J — He Dieppe, Millard r. 

Dieppe (1 91 5L 138 L. T. .To. 561. 

6629 . .j — Testatrix devised A be- 

queathed all the residue of her estate to trustees 
upon trust for conversion A diversion into fourteen 
parts, A as to one-fourteenth part thereof she 
directed her trustees in their absolute discretion 
“ during the life of the widow of the late L.” to pay 
all or any part of the income arising therefrom for 
the maintenance A personal benefit of the widow, 
her issue by L., A subject thereto to hold the said 
fourteenth share in trust for the child or children of 
L. who being a son should attain twenty-one, or 
being a daughter should attain that age or marry. 
L. was a great -nephew of test atrix A died on active 
service in her lifetime leaving one daughter, the 
infant deft., who was born before the marriage* of 
her parents. Testatrix had knowledge of the 
existence of this child, but not that t lie child was 
illegitimate : — Held : having regard to this want of 
knowledge the case did not come within the first 
class of cases stated by Lord Cairns in H ill v. 
Crook, No. 6614, ante, in which the primd jucie 
interpretation of ” child ” or “ children ” was 
departed from. Therefore the infant deft, was not 
entitled to have any part of the income of this 
fourteenth share applied for her maintenance, nor 
had she any interest in the capital. — He Taylor, 
Hockley r. O’Neal. |1925J Ch. 729; 95 L. ,T. 
Ch. 42 ; 122 L. T. 602. 

6630 . Application of rule — To gift over.] — 'Tes- 
tator by his will, made in 1817, gave to his eldest 
daughter, naming her, a freehold estate. Testator 
in the w T ill twice called her his eldest daughter. 1 le 
disposed of his furniture A continued, “ 1 particu- 
larly direct that, should any of my children die 
without having children of their own lawfully be- 
gotten their share, whether land or money, shall 
be divided equally among my surviving children, 
A none of the land shall ever be sold.” Testator 
died on Dec. 14, 1854 ; his eldest daughter was 
illegitimate A died intestate without having had 
any children. An action was brought for partition 
of the real estate, A the chief clerk found that the 
persons entitled to the interest of the eldest 
daughter in the freehold estate devised to her 
were the surviving children of the testator. On 
summons issued by the A.-G. claiming the estate on 
behalf of the Crown : — Held : the rule of law that, 
where there is a gift to children an illegitimate 
child cannot take pari passu with legitimate 
children in the absence of special directions, does 
not apply to a gift over. On the death of the 


eldest daughter the estate went to the other chil- 
dren of testator. — Smith v. Jobson (1888), 59 L. T. 
397. 

Validity of bequests to illegitimate children.] — 

See Part IV., Sect. 2, sub-sect. 5, ante . 

ii. 1 impossibility of Legitimate Children taking under 

Bequest . 

6631. General rule.]— Pratt v. Mathew, No. 
7305, post. 

6632. .j — Hill v. Crook, No. 6614, ante. 

6633. - -.J— Levy v. Solomon, No 6619, ante. 

6634. Bequest by spinster — To her children.] — 
Anon. (1551), Moore, K. B. 10, pi. 39 ; 72 E. R. 
405. 

6635. .] —Testatrix who was never 
married, describing herself as a spinster, be- 
queathed her property in trust for her children. 
She had four illegitimate children at the date of 
the will, three of whom A an after-born child were 
living at her death, A in a codicil she described her 
children by name : — Held : the children, A not 
the next of kin of testatrix, were entitled to her 
property. — Clifton v. Goodbun (1868), L. R. 6 
Eq . 278. 

6636. The expression children 
“ belonging to me ” in the will of a spinster con- 
strued to extend to an illegitimate child in fact 
living at her death. — In the Estaie of Frogley. 
11905] P. 137 ; 74 L. .T. V. 72 ; 92 L. T. 429 ; 54 
W. R. 48 ; 24 T. L. R. 341. 

6637. Bequest by bachelor To his children.]— 
Under a bequest by an unmarried man ” to my 
children the sum of pounds sterling 5,000 each,” 
parol evidence allowed to show who testator con- 
sidered in the character of children. A, they, 
having obtained a name by reputation, admitted 
to take as a class, though illegitimate, A not 
named in the will. - B each croft r. Beauiicroft 
(1816), 1 Madd. 430 ; 56 E. R. 159. 

An iwtation $ : — Consd. lie Overkill's Trust (1853), I 8m. <Sc (J. 

302. Folld. Pilley v. Matthews (18(55), J2 L. T. 488. 

N.F. (’rook v. Hill (1869), 38 L. J. Oh. 579. Consd. Grant 

r. Grant (1870), L. It. 5 (’. P. 380 ; Dorin v. Dorin (1873), 

L. Jt. 17 Eq. 1(53. Refd. Woodhouselee v. Dalrymplc 

(1817), 2 Mer. 419 ; La in bell <Kr Lam hell v. Cleave (1840), 

10 Jur. 55 ; Holt, v. Si rid. re y (18(58), L. It. 7 Eq. 170. 

6638. Bequest to children of deceased person — 
No legitimate children in existence.] — Legacy “ to 
the children of the late 0. K. who shall be living 
at (testator’s) decease.” C. K. being dead at the 
date of the will, leaving illegitimate children, of 
whom three were living at the death of the 
testator, A not having, at the date of the will, nor 
having ever had. any legitimate children, the three 
illegitimate children were held to be entitled. 
Where there are not, nor ever were, nor can by 
possibility be, any persons strictly answering the 
description of children, it- is necessary to resort to 
evidence dehors the will, for the purpose of iinding 
whether there were any who had acquired the 
reputation of children ; A it is possible for 
illegitimate children to acquire that reputation. — 
Woodhouselee (Lord) v. Dalrymple (1817), 2 
Mer. 119 ; 35 E. R. 1000. 

Annotation Refd. He Taylor, Hockley v. O’Neal, T1925] 1 

Oh. 739. 

6639. Several illegitimate children— Only 
one legitimate child.] — A testat or gave his property 
equally among all the children of his late nephew 
L., who should be living ut the testator’s decease, 
A who should attain twenty-one or marry ; A, 


PART XVI. SECT. 17, SUB-SECT. 6.— 
A. (a) it. 

6631 i. General rule .1 — The word 
" children ” in a will means legitimate 
children only, unless It is impossible 


that any legitimate children could take 
under the will or unless from the face 
of the will itself A on a proper con- 
struction of the words used therein it is 
elear that testator intended his illeglti- 


ehildren to benefit by the devise. 
— Re Seibkl, Re Infants Act, [1925 J 
I D. L. R. 923 ; [1925] 3 W. AV. R. 
(53(3.— CAN. 

k. Name of mother not specified . J 
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a. & 


if but one such child, to such child solely. Three 
children of L., two illegitimate A one legitimate, 
survived testator. lie had treated all three as 
being equally the children of L., & they were 
generally so received : — Held : L. being dead at 
the date of the will, there could never be legitimate 
“ children ” to answer the description ; A the 
gift was to the two illegitimate children, as well 
as the one legitimate child ; but the case would 
have been different if L. had been living at the 
date of the will. — Leigh v. Byron (1853), 1 8m. A 
G. 486 ; 1 Eq. Rep. 519 ; 22 L. J. Ch. 1064 ; 22 
L. T. O. 8. 32 ; 17 Jur. 822 ; 1 W. R. 407 ; 65 
E. R. 213. 


Annotations : — Apld. He Bleckly, Sidebotliam r. Bleckly. 
r 1 920 1 1 Ch. 450. Reid. Adnev v. Greatrcx (1869), 38 
L. J. Ch. 414. 


6640. No legitimate children in existence.]— 

Fraser v. Piuott, No. 6609, ante. 

6641. .] — Illegitimate children, bom at the 


date of a will, A their mother, with whom testator 
was living as husband, held entitled under a 
bequest to “ my children ” A “ my wife Sarah,” 
testator having no legitimate child. — Dilley v. 
Matthews (1865), 12 L. T. 488 ; 11 .lur. N. 8. 
425 : 13 W. R. 676. 


Annotation : — Reid. Crook r. Hill (1871), 6 Ch. App. 311. 

6642. .] — Hoi/r r. Sindrey, No. 6655, post. 

6643. Children of deceased person.] — 

Woodiiouselee (Lord) v. Palrymple, No. 6638, 
ante. 

6644. Possibility of birth of legitimate 

children.) — The ultimate limitation in a settlement 
was to all the children, as well those already born 
as hereafter to be born of A. A B. his wife. B. was 
the settlor’s sister, who had been married to A. 
live years before the date of the settlement. They 
never had any legitimate children ; but, before 
their marriage, B. had several children still living, 
who were reputed to be her children by A. : — 
Held : these children were entitled to the property 
under the limitation. 

Semble : the construction of these words in a 
will would exclude illegitimate children born at 
the date of the will, because of the possibility that 
legitimate children might have been born before 
testator’s death. — Garb v. Prendergast (1855), 
1K.&J. 439 ; 3 Eq. Rep. 648 ; 21 L. .1. Ch. 431 ; 
26 L. T. O. 8. 47 ; 1 Jur. N. 8. 900 ; 3 \V. K. 395 ; 
69 E. It. 531. 


Annotation : — Refd. Crook r. Whit lev (1856), ‘25 L. J. Ch. 

657. 

6645. - -- - Whether mother past child- 

bearing.] — Testator, after giving a share of his 
property by his will upon trust for his niece B. 
A her husband, A for her child, if only one, or all 
her children, if more than one, gave another share 
upon such trusts in favour of his niece C. A her 
husband, A her child or children, as should corre- 
spond with the preceding trusts in favour of B. 
C. had only one child, born before her marriage, A 
illegitimate. 8he was fifty years old at the date 
of the will, A liftv-seven years old at the date of a 
subsequent codicil: — Held: on the; death of C., 
her illegitimate child was not entitled. — Paul v. 
Children (1871), L. R. 12 Eq. 16 ; 25 L. T. 82 ; 
19 W. R. 941. 

6646. .] E., bv her will dated 

in 1907, gave her residuary estate to trustees “ in 
trust for A to be equally divided between A among 


the children of my sisters M., 0., & 8., A of my 
brother W. A the issue of such of them as shall die 
in my lifetime leaving issue, such issue taking his, 
her, or their parents’ share.” M. w’as at tly? date 
of tlie will a widow nearly sixty -eight years of 
age ; she had been married in 1869, having had 
two children by her husband before marriage & 
had no other children. 8he was living with E. 
at the date of her will A her death. E. knew all 
the facts A was on affectionate terms with the 
children. The other sisters A the brother all had 
legitimate children living : — Held : M.’s two 
illegitimate children took shares on the ground that 
there were not, A never could be, any legitimate 
children to answer the description. — lie Eve, 
Edwards v. Burns, [1909] 1 Ch. 796 ; 78 L. J. Ch. 
388 ; 100 L. T. 871. 

Annotation : — Refd. He Pearce, Alliance Assce. r. Francis, 

[1914] 1 Ch. 254. 

6647. Bequest to children of spinster.] — Bequest 
to the children of A. described spinster, A nothing 
on the face of the will showing that illegitimate 
children wore intended. Inquiry, whether she 
left illegitimate children, refused.- -Osmond v. 
Tindall (1825), 5 Ves. 531, n. ; 31 E. R. 723, L. C. 


iii. Intention to Include Illegitimate Children. 

6648. Whether sufficient deslgnatio personarum.| 

Though bastards strictly are not sons, yet, il 
they have acquired that name by reputation, in 
common parlance they are ; though a person's 
name be mistaken in a devise, yet if made out by 
averment to be t lie person meant, the devise to 
him is good. — Rivers's Case (1737), 1 Atk. 410 ; 
26 E. R. 260, L. C. 

6649. .j — Blundell v. Dunn (1808), cited 

in 1 Madd. at p. 442. 

Annotation : — Apld. Bcuchcroft v. Bcachcrofl (1816), 1 Madil. 
430. 


6650. .] ---- Illegitimate children, having 

acquired that character by reputation, may take 
under a will, as by necessary implication intended 
A described. - - Sn el ham v. Baylky (1822), 5 Ves. 
534. n. ; 31 E. R. 721 ; sub nom. Bayley v. 

Sneliiam, 1 8im. A 8t. 78 ; sub nom. Bailey v. 
8NELIIAM, 1 L. J. O. 8. Ch. 35. 

6651. .] — Harris v. Lloyd, No. 6606, ante. 

6652. - — .] — Wilkinson v. Adam, No. 6607, 
ante. 

6653. .j — M., in .Tan. 1857, bequeathed the 

whole of her estate to E., then living with her as 
her husband, for his use for life ; A after his 
decease, to be equally divided between the natural 
children of E., which might be then living. E. 
lived with testatrix as her husband, but was not 


married, A there were living with pit f . A testatrix 
two natural or illegitimate children which she had 
had by him. A he had no other natural children : — 
Held : the description of the objects of testatrix’s 
bounty was sufficient, A the two natural children 
of testatrix, in case they survived pltf., would be 
entitled to the fund. — Bentley v. Blizard (1858), 
4 Jur. N. 8. 652. 

6654. .] —Testator gave property by his 

will to W. A after his death to W.’s children 
” share A share alike,” the two children of the late 
A., to take the share that would have fallen to 
their mother had she been living, to be divided 
between them, share A share alike, if more than 
one survive ; but if only one of them be then 
surviving, then A in such case the surviving child 
to take the whole of the mother's share.” Testator 


— Jox t\ Curator ok Estates of 
Deceased Persons (1895), 21 V. L. K. 
62U. — AUS. 

1. Desertion of legitimate children 


tty testator —liequest to “ children ” — 
Legitimate A illegiti/natt — Illegitimate 
preciously mentioned by name — 
Exclusion of legitimate children by 


inference frotn wording of will rP rircum- 
tdancrsA — Lobb r. Loon (1910), 17 
O. W. H. 212: 2 O. \V. N. 11 ; 22 
O. L. it. 15. -CAN. 



Part XVI. — Construction. 


813 


also directed that, if the wife of W. survived her 
husband, she should enjoy the property for her 
life, A the division should not take place till after 
her death. After testator’s death W. married a 
second wife, who survived him, lie, had three 
children, viz., (>., M., A A., the first of whom only 
survived him. A. died unmarried before the 
date of testator’s will, leaving two illegitimate 
children : — Held : (1) the gift to the children of A. 
applied to her illegitimate children ; the words of 
survivorship in the will applied exclusively to the 
children of A., A all the children of W., took 
vested interests ; (2) the gift to the wife of W. 
applied to the wife who was living at the time of 
the will, A not to any wife whom W. might, at. any 
time afterwards marry . — He Burrow’s Trusts 
(1804), 10 L. T. 184. 

Annotations : — As to (2) Apprvd. Tie Coley, HolliriHhettd v. 

Coley. 1 1003 J 2 Ch. 102. Apld. He Griffiths’ Policy. 

[1903] 1 Ch. 739. Refd. Re Drew, Drew r. Drew, [1899] 

1 Ch. 330. 

6655. ■ — .] — Testator bequeathed an annuity 
to trustees, upon trust during the life of his 
“ daughter M., the wife of .1. ” for her life for her 
separate use : A after her death, for all A every 
the child A children of his daughter M. begotten 
or to be begotten.” Testator was not aware when 
he made his will that iiis daughter M. was not the 
wife of J. ; A that four children then borne by her 
to J. were illegitimate. Testator had al wax's 
treated his daughter A .T. A their children as if the 
parents had been married A their children lawfully 
begotten. After the date of testator’s will, M. 
bore three other children to ,1.. which also were 
illegitimate. A sum of 1*703 IBs*, ^d. Bank 3 per 
cent, annuities had been appropriated to answer 
the bequest to M. A her children. M. died without 
having had any other than the aforesaid sex en 
children :-—Hcld : the four children born after the 
date of the will were, although illegitimate, 
sutlieiently described in it as legatees of, A there- 
fore entitled to, the fund in ct . Holt e. Nindrey 
(18(58), L. R. 7 Eq. 170; BS E. J. (h. 120; 10 
E. T. 000 ; BB ,T. R. 200 ; 17 W. E. 240. 

Annotations : — Consd. Crook r. Hill (1.871), (» Ch. App. 311. 

Expld. Re Du Iloehet, Mansell v. Allen, [1901] 2 (’ll. 111. 

N.F. Re P<*arco, Alliance As, see. r. Francis, FI913] 2 (’ll. 

f>74. Distd. Re- Taylor, Iloekley r. O’Neal, 11925] 1 Ch. 

739. Refd. Oeeleston v. Fullalovo (1873), 9 Ch. App. 147. 


6656. .1 — Testator, by his will, after a gift 

to his son T., who xx r as illegitimate, directed the 
division of his estate into seven parts, one of which 
was given to his widoxxq A alter her death to such 
of his children to whom the other six shares were 


given.” As to those six shares, the direction was 
to pay them “ among all my children living at 
my decease except my son T.” Testator left 
seven children, of whom live were legitimate, two, 
T. A A., illegitimate :—Held : A. was not entitled 
to a share* as one of testator’s children . — Re Wells’ 


Estate (18(58), E. R. (5 Eq. 599 ; 
18 E. T. 4(52 ; Hi W. K. 784. 


B7 L. .T. (4). 55B ; 


6657. — — -.j — A legatee in a will was described 
as “ J.E., the son of S.E., by M.J. or M. or E., his 
wife.” There being no doubt as to the identity of 
the person intended, the question whether ho was 
the son born in lawful wedlock or not, was utterly 
immaterial, for he was the person designated as the 
legatee. — Thomson v. Eastwood (1877), 2 App. 
Cas. 215, II, L. 

Annotations : — Mentd. Cunningham v. Fool (1878), 3 App. 
Cas. 974 ; The Kong Magnus, [1891] P. 223 ; Dougan v. 
Maephorson, [1902] A. C. 197 ; Re Llojd. Lloyd v. Lloyd, 
[1903] 1 Ch. 385 ; Lewis r. McKay, Algaie r. Vugler, 
Clark v. Potter (1924), 93 L. J. K. 11. 840. 


6658. — -.] — Testatrix bequeathed her resi- 
duary estate equally for all such of the children 
being daughters of her nephew R., her niece Mrs. A., 
A her niece Mrs. IE, as should attain twenty-one 


or marry under that age, each child to be paid her 
share on attaining that age or marrying under it. 
At the date of the will A of testatrix’s death the 
nephew R. was cohabiting with a woman reputed 
to be his wife, A there was issue of this union three 
daughters, two born before the date of the will, 
A one born after the date of the will, but before 
the date of the death. The nieces had several 
daughters, one of whom had attained twenty-one 
at the date of testatrix’s death. Testatrix had 
always spoken of R.’s reputed wife as his wife, A 
the three daughters as their children, there being 
no suspicion of illegitimacy. Upon the arrival 
of the time for the final distribution of the estate 
it xvas discovered that K. did not marry his reputed 
wife until some years after the death of testatrix : 
— Held : t he t wo children born before the date of 
the will were entitled to participate, but the child 
born afterwards was not entitled. 

There* is so strong a probability of it being the 
intention of testatrix to use in the will the words 
“ Uhildren, being daughters of my nephew K. ” 
as including the two children [born before the date 
of the will) that a contrary intention cannot be 
supported (Joyce, ~Re Du Boctiet, Mansell 
r . Allen, [1901] 2 (h. 441 ; 70 L. ,T. Ch. (517 ; 84 
E. T. 710 ; 49 VV. 11. 588. 

Anruttation : — Overd. Re Pouroc, Alliance Assee. v. Francis, 

[1911] 1 Ch. 254. 

6659. .) — Re Embury, Bowyer v. Page 

(No. 2), No. 0709, post. 

6660. Further reference in will to Illegiti- 

mate children- By name.J — (1) Testator be- 
queathed one moiety of a sum of money to the 
children of A., A the other moiety to the children 
of B. At testator’s death A. had six legitimate 
A two illegitimate children, A B. had one legitimate 
A three illegitimate children, A the illegitimate 
children of B. were named in the will in relation 
to another bequest : - -Held : the legitimate 
children of A. were* entitled to one moiety of the 
fund, A all the children of B., whether legitimate 
or not, were entitled to the other moiety. 

(2) Testator bequeathed a sum of money to the 
children of A., lawfully to be begotten, including 
her daughter E., aged about fourteen. E. was 
illegitimate. A A. had no other child of that name : 
— Held : E. was entitled to share in the fund. — 


Meredith r. Earr (1843), 2 Y. 
7 Jur. 797 ; 63 E. R. 2B5. 


A <’. Ch. Cas. 525 ; 


A)tnolati<»is : — As to (1) Distd. Re Corse] Us, Freeborn r. 
N upper. [190(5] 2 Ch. 31(5. As to (2) Distd. lie Srnilter. 
Bedford i\ Hughes [1903] 1 Ch. 198. Generali}/, Retd. 
Smith c. Lidia rd (1857), 3 K. & ,1. 252. 


6661. Subsequent reference to 

“ said children. ,, | — Testator bequeathed legacies to 
his ‘•children,” M., N., J., \V. A X., appointing his 
wile their guardian, A directing the application 
of the interest for their maintenance. He then 
directed that tin* remainder of his personal estate, 
A the residue of the proceeds of certain real estates, 
should be* divided between all his children of his 
lirst A second marriages. Testator t hen charged 
other parts of his real estates with certain annual 
payments, A directed that the remainder of the 
rents A profits should be divided among all his 
“ said children.” Testator then directed that, 
in case one or more of the children by his second 
wife should die without issue under twenty-one, 
their shares A legacies should go between his second 
wife A such of his “ children ” by her as should be 
lixdng, A he gave the residue of his estate to all A 
every of his “ children.” : — Held: S., who was a 
child by the second wife before marriage, was 
within the description of “ children ” contained in 
the will, A entitled to share with the legitimate 
children of testator in the residuary gifts. — E \ t ans 
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Wills. 


Sect . 17. — Description of donees : Sub-sect. 0, A. 
(a) iil] 

v. Davies (1849), 7 Hare, 498 ; 18 L. J. Ch. 180 ; 
68 E. R. 206. 

6662. .] — Testator, by his 

will, after reciting that his two daughters by his 
fust wife were amply provided for, A that he had 
nine children, whom he named, being three sons 
A six daughters, A that on the marriage of four 
of the six daughters he had advanced certain sums, 
A that it was his intention to make similar pro- 
vision for his two unmarried daughters, gave his 
real A leasehold property, upon trust, after his 
wife’s death, to sell A divide the proceeds among 
all A every his children by his then wife, A directed 
that the trustees should, during the life of each of 
his “ said children ” who should be a daughter, 
pay the income of her share to her for her separate 
use, without power of anticipation. One of the 
nine children was illegitimate: — Held: she took 
equally with the others. 

There is no inflexible general rule that ilegitimate 
children cannot participate in a gift to children. — 
Owen v. Bryant (1852), 2 De (i. M. A G. 697 ; 21 
L. ,T. Ch. 860 , 20 L. T. O. S. 45 ; J6 Jur. 877 ; 42 
E. R. 1015, L. JJ. 

Annotation# Consd. Smith v. Lidiard ( 7 S /> 7 ) , 3 K. N .T. 

252. Refd. TO VVilliuniH' Will (18(54), 10 L T. 405 ; Adncy 

r. Grout rex (1800). 38 L. J. C'h. 414 : Crook r. Hill (1871), 

0 C'h. App. 311 ; Dorin v. Doric (1875), 39 ,t. P. 790 ; He 

Hall, Branslon r. W’oightinan (1887), 35 Ch. D. 551. 

6663. — .j — 0., after the death of 

his second wife, went through the ceremony of 
marriage with M. I,., her niece, bv whom In* had 
two children, one posthumous. By his will he 
gave to trustees all his estate, to sell A: convert, 
A pay the interest of 1*8,000 to his wife M. E. (\ 
for her life, in case she should so long continue his 
widow, A subject thereto to all A every his children 
(naming them), <t all A every other child A 
children that he might have by his wife M. E. (\ 
Testator left children by each wife Held : 
M. E. C. A her child born before* testator’s death 
took, but not the posthumous child. — Smith 7’. 
Charles (1861), 11 E. T. 523 : 18 W. R. 224. 

6664. — . j — Re Eowe, Danilv v. 

Plait, No. 7301, post. 

6665 — — — — — — Testator gave a legacy 
to each of his seven children by name, A directed 
that, in the events which happened, his residuary 
estate should be held upon trust for such of his 
seven children thereinbefore named as should he 
then living A should attain twenty-one; A he 
directed his trustees to retain the legacy A the 
share of residue which any daughter might take 
under the will. A to hold same upon trust to pay 
the income to t he daughter for life, A then to her 
husband for life if she should so appoint , A subject 
thereto in trust for her children, A in default of 
children in trust for the persons who at the death 
of such daughter would have been entitled to such 
share under the Statutes of Distribution in case 
she had died possessed thereof without having 
been married. Three of the children w ere born to 
testator by his wife before her marriage : — Held : 
the share of an illegitimate married daughter who 
died without having exercised her power of appoint- 
ment in favour of her husband A without having 
had any issue, passed to those who would have 
been her next of kin if she A testator’s other 
children had all been legitimate . — He Wood, Wood 
7 ;. Wood, ! 1002] 2 Ch. 542 ; 71 E. J. Ch. 723 ; 87 
L. T. 816 ; 50 W. R. 695 ; 18 T. E. R. 710 ; 40 Sol. 
,lo. 032, C. A. 

Annotations : — Apld. tie Hm liter, Bedford r. Hughes, [19031 
1 C’h. 198. Consd. Hr Kiddle, Goat v. Kiddle (1905), 92 
L. T. 721. Distd. Tie Cullrnn, Mem r v. Flood, [19241 1 rh. 
540. 


6666. As daughters — Only one 

daughter legitimate.] — Testatrix bequeathed to 
A., “ the eldest daughter of my deceased daughter 
S., my gold watch.” She bequeathed other pro- 
perty to trustees “ in trust for such of the children 
of my deceased daughter S. who shall attain 
twenty-one, absolutely, equally share A share 
alike, the shares of such of them as shall be daughters 
to be for their sole A separate use.” S. had two 
legitimate children, a son A a daughter, A she had 
also an illegitimate daughter, w r ho was the person 
spoken of in tin* will as “ A., the eldest daughter of 
S. ” : — Held : there was a sufficient indication of 
an intention that A. should be included in the 
description of “ the children of S.” — He Hum- 
phries, Smith v. Millidoe (1883), 24 Ch. J). 691 ; 
49 E. T. 594. 

Annotations : — Expld. He Hall. Branslon v. Weight-man 

(1887), 35 Ch. I). 551. Refd. He Brown, Brown v. Brown 

(1889), 58 L. J. C’h. 420. 

6667 . Further reference In will to Illegiti- 

mate child-— As “ niece.”] — B. having been mar- 
ried to R., who was ignorant that his lirst wife was 
alive, had nine children by him N., the sister of 11 ., 
knowing that IE was fifty -seven years old, made 
her will, leaving certain property to the children 
of fE mentioning one by name as her “ niece ” A 
referring to them as “ born or to be born ” : — 
Held : there wtis sufficient indication of intention, 
upon the knowledge which testatrix had, A which 
was proved by the chief clerk’s certificate, to 
entitle the children of IE to the benefit of the gift 
as persotuc desiqtuittv. — Robinson ?\ Neal ( 1868 ), 
19 E. T. 1 42. 

6668 . As “ daughter.”]— Testator, 

after appointing J. L. B. one of his exors. A trus- 
tees, describing him as “ my son in law ," A making 
various devises A bequests of his property to his 
three sons nomitutiim , gave other property to his 
trustees upon certain trusts for his two daughters, 
respectively, describing them as “my daughter 
M. A. ]VE, t he wife of .1. E. B. " A “ my daughter 
A., the wife of \Y. \V.“ lie then devised A 
bequeathed his residuary real A personal estate 
to his trustees upon trust for such of his “ children ” 
living at his decease, A such of the issue then 
living of any child or children of his dying in his 
lifetime. M. A. M. B. was illegitimate -Held : 
the w 7 ill showed a sufficient expression of intention 
on the part of testator to include M. A. M. B. under 
the term “ children,” A she wtis entitled to a share 
in the residue.- He Brown, Walsh v. Brow ne 
(1896). 62 E. T. 899. 

Annotation : — Refd. He Parker, Parker r. Osborne, [1897] 2 

6669. Mother of illegitimate children de- 

scribed as “ wife.”) — Testator devised A be- 
queathed his real A residuary personal estate to 
trustees, upon trust to permit Jus wife JVE to receive 
the income thereof during her life, provided she 
should so Jong continue his widow A unmarried ; 

A from A after her death or second marriage, upon 
trust to pay A divide the estate unto A equally 
between A amongst all A every his children ; 
if more than one, in equal shares as tenants in 
common, A in case there should be but one such 
child, then the w r holc to go to such child. Tcstat-or 
had married a wife, E., but had had no children 
by her, A had lived apart from her for many' years. 
At the date of the will she was of the age of seventy 
years, A she survived testator. Testator had, for 
some years previously to the date of the will, 
cohabited with M., who bore his name, A was 
alw r a> r s recognised by him as his wife. The testator 
had by M. four children, of whom two had died 
before the date of the will ; one w T as then alive, 

A the fourth was aft erwards born. These children 
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wore all entered in the baptismal registry in the 
name of testator, A were known by his name : — 
Held : M. was entitled to the income of the real 
A personal estate of testator for her life so long 
as she should continue unmarried, A that after 
her death such estate would devolve on the child 
of testator A M. who was living at the date of the 
will. — L epin K v. Bean (1870), H. B. 10 Eq. 100 ; 
89 L. J. Oh. 817 ; 22 L. T. 888 ; 18 W. R. 797. 

Annotations : — Consd. Dorin v. Dorin (1873), L. R. 17 Eq. 

463; Laker v. Bordern (1876), 1 Ch. 1). 644, Distd. He 

Hammond, Burniston v. White (1911), 53 Sol. Jo. 619. 

6670. - - / — Hill v. Crook, No. 0014, 

ante. 

6671. .1 — Perkins ?'. Goodwin, [1877] 

W. N. 111. 


6672. .]- Testator by his will, dated 

in 1808, directed his tiaistees to pay the income of 

a certain share in a trust fund “ to my sister 

Charlotte, the wife of Thomas H.,” during her life, 

A after her death to pay A divide the share unto, 

between A amongst all “ her children ” who should 

be living at her death, A the “ representatives ” 

of such of them as should have died in her lifetime 

who should have attained twenty-one, equally, 

share A share alike. Charlotte never was t he wife 

of Thomas 11 ., he having previously to 1 815 married 

another woman, who at the date of the will & 

down to his death in 1875 was his lawful wife. 

In 1815 Charlotte left her home, A thenceforth 

cohabited with Thomas H. until lie died. At the 

date of the will she had had four illegitimate 

children by him, the two survivors of whom were 

then living, aged respectively twenty A eighteen, 

A she had not had a child for seventeen years. & 

was presumably past child bearing. Charlotte 

died in 1885. These wave the onlv children she 

* 

ever had, A only one of them survived her. 'Testa- 
tor was well aware of the connection of his sister 
with Thomas 11., visited at the house where they 
resided, A recognised the children of his sister by 
Thomas 11. as his own nephews A nieces : — Held : 

(1) testator in describing his sister Charlotte as 
the “ wife of Thomas 11.," when he know she was 
not so, A in using eo-relat ivelv with that the* 
expression “ children ” to describe the offspring 
of a woman whom Ik* knew not to be lawfully 
married, had shown that lie did not use the term 
“ children ” in its strict legal sense, A the illegiti- 
mate children of Charlotte were intended, A were 
entitled to take under the gift in testator's will; 

(2) the word “ representatives ’’ in the gift must 
be construed either as “ next of kin ” or as " de- 
scendants/’ A not as “ exors. or administrators. 

Re Horner, Eaglkton r. Horner (1887), 87 
Ch. I). 095 ; 57 L. .1. Ch. 21 1 ; 58 L. T. 108 ; 2b 
W. B. 848 ; 4 T. E. H. 100. 

Apld. lit Harrison, Harrison r. Hig-on, 

11804 ! 1 Ch. 561. Refd. He Walkin'. Walker?’. Lut>ens, 

11897.1 2 (9i 238. 

6673, — • - . —Re Lowe. Danily r. Pratt. 


No. 7801, post. 

6674. / — Testator bequeathed his 

residuary estate in trust for his four children by 
name, including “A. .1. II. the wife of J. II.," A 
declared that his trustees should stand possessed 
of the share thereinbefore given to the said 
A. ,T. XL, upon trust to invest the same A pay the 
income to the said A. .T. II. during her life, A so 
that “ during any coverture ” she should not have 
power to anticipate the same, A, after her death, 
in trust for “ the children or child of the said 
A. J. H.,” who being a son or sons should attain 


twenty-one, or being a daughter or daughters, 
attain that age or marry, & if more than one, 
equally. .1. 14. had married a sister of testator, 
who died in testator’s lifetime, A after her death 
had gone through the ceremony of marriage with 
testator’s daughter A. .1., & had had a child by 
her. Testator was aware of these facts. After 
the death of testator, two other children of J. IT. 
by testator’s daughter A. .T. were born. She 
afterwards died:- — Held: the child born before 
the date of the will was entitled to the share. — 
Re Harrison, Harrison v. Higson, [1894] 1 Ch. 
561 ; 03 L. J. Ch. 385 ; 70 L. T. 868. 

6675. .]— By a post-nuptial settlement 

dated July 1, 1879, th a settlor transferred certain 
stock to trustees as to two third parts thereof upon 
trusts for the benefit of her two daughters therein 
mentioned, A as to the remaining third part’ upon 
trust to pay the income to her daughter E. K., 
therein described as wife of .T. JC., for her separate 
use independently of J. IC. or any future husband 
she might marry, A aft er her death in trust, for the 
children of K . Iv. who being sons should attain 
twenty-one. or being daughters should attain that 
age or marry, in equal shares. It w 7 as thereby 
provided that E., the son of E. if., born before her 
marriage with J. K., should for the purposes of 
faking an interest under the trusts thereinbefore 
declared be considered as her legitimate child. 
In Oct. 1878. E. K. had gone through the ceremony 
of marriage in England with J. K., who had been 
her deceased sister’s husband. She had issue bv 
him, besides F., who died under twenty-one, two 
sons, one born on July 23, 1879, A still living, A 
the other born subsequently, but who died under 
twenty-one. She died without having been legally 
married : — Held : no distinction w as to be drawn 
between a deed A a will for the present purposes A 
the surviving child of E. Jv., being en ventre sa mire 
at the date of the settlement, was entitled to the 
benefit of the trusts, inasmuch as the intention of 
the settlor w T as to treat all the children of E. K. 
as legitimate, A there was nothing in the proviso 
to modifv that intention.- Errern v. Fowler, 
j 1909 | 1 ('li. 578 ; 78 L. J. Ch. 497 ; 100 L. T. 717 ; 
53 Sol. Jo. 35(5, C. A. 

6676. Testator’s knowledge of illegitimacy — 
Admissibility of evidence/ — Under the description 
“ children ” in a will, evidence may be received, 
to show 7 that testatrix knew 7 there were only two 
such children, A that one of them was illegitimate ; 
A, the parent being dead at the date of the will, 
that no other persons could answer the description 
of children : — Held : that they took as persona * 
desiqnatfr. — Gill Shelley (1*831), 2 Buss. A M. 
830'; 9 L. J. O. S. Ch. 08 ; 39 E. B. 422. 

Annotations : — Consd. Meredith r. Farr (1843), 2 Y. A C. 
Ch. ('as. 525 : Owen r. Bryant (1852). 2 J>e U. 51. A’ (1. 
697. Folld. Leigh r. Byron (1853), 1 Sin. A (J. 486. 
Consd. ('rook ?*. AV hit lev (1856), 25 L. J. (’h. 657 ; Adncy 
r. Grout rex (1869). 38 L. J. Ch. 414. Distd. Fllis v. 
Houston (1878). 10 Ch. D. 236. Apld. He Bleckley, 
Sidebotlmm r. Bleckley, 11920] 1 f'li. 4 50. Refd. Dover 
v. Alexander (1843). 2 Hare. 275 ; Dickinson r. N. E. Ry. 
(1863). 2 H. A ('. 735 ; Robinson v. Neal (1868), 19 L. T. 
112 ; Gregory v. Gregory (1871), It) YV. B. 711 ; Dorin r. 
Dorin (1875), 33 L. T. 281 ; He Humphries, Smith r. 
Miliidge (1883), 21 Cli. D. 691. 


6677. -Testator bequeathed a sum of 

moneys upon trust for his reputed daughter for 
life, A after her death to her children. He was 
aware that she was living in concubinage A had 
illegitimate children. She never had legitimate 
children : — Held : her illegitimate children, one 


PART XVI. SECT. 17, SUB-SECT. 6.— 
A. (a) iii. 

8677 i. Testator's knowledge of ille- 
f/.J Hr GaoiH’flCii (1894), 20 


V. L. R. 388.- -AUS. 

6677 ii. .] — (VLouohlix r. Bet- 

lkw, 11906] 1 I. R. 4 87.— IR. 

6677 iii. .1—0. r. D., [1916] 


1 1. R. 364. -IR. 

m. Whether bequest to future illegUi - 
mate children void.) — He Conn OK (1845), 

2 Jo. A Lut. 4 56. — IR. 
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Sect. 11 .—Description of donees: Sub-sect. 0, A. 
(a) iii.j ( b ).] 

of whom was born after testator’s death, took under 
the will. — lie Williams’ Will (1864), 10 L. T. 405 ; 
12 W. R. 818. 

6678. . j Holt v. Sindrey, No. 6055, ante. 

6679. -.J— S., a military officer in the East 
India co.’s service, died in 1841, domiciled in 
Delhi, in the North-Western Provinces of India. 
At the time of his death there was no lex loci in 
those Provinces, & the law applicable to the 
succession depended on the personal status, which 
was regulated by the religion of the individual ; 
& in the event of such rule not being applicable 
the Courts were, as provided by the Regulations, 
to determine according to the rules of justice, 
equity, & good conscience. There was no 
evidence that 8. professed any particular religion. 
8. had live illegitimate sons acknowledged by him 
in Ids lifetime, <fc several grandchildren, all of whom 
were, with one exception, illegitimate. By his 
will, made in English form, after giving life estates 
to his live sons, he bequeathed as follows : — “ 1 
will A: declare, that it is my intention & meaning, 
that in the event of all or any of my afore-men- 
tioned sons (naming them), dying leaving issue or 
children that the share of the. fathers shall devolve 
on the issue or children, to be by them divided in 
equal shares.” .T. an illegitimate son of one of 
testator’s five sons, born some years after testator's 
death, claimed, under the above devise to 
“ children,” to share with his legitimate sister a 
moiety of his father's one-fifth share : — Held : 
(1) the technical rule of English law, that under 
a testamentary gift to children as a class, illegiti- 
mate children, although recognised by testator in 
his lifetime, cannot share with natural lawful 
children, was not applicable, A:, under the circum- 
stances. it was impossible 1 to apply any particular 
law of construction to »S.’s will, or to regulate his 
succession. — Barlow v. Orde (1870), E. K. 3 
P. 0. 161 ; 0 Moo. P. 0. G. N. 8. 437 ; 13 Moo. 
lnd. App. 277 ; 18 W. R. 737 ; 16 E. R. 790, P. <\ 


6680. . i — Testator bequeathed trust funds 

& moneys “ In trust for all the children, to be 
equally divided amongst them, their respective 
exors., administrators A: assigns, of my brother 
IT. M. W., of my nephew A. W. !>., of my sister 
II. C. D., Ac of my niece M. B., of Jamaica, Ac my 
nephew G. !>., himself, if he shall be then living, 
but not otherwise, G. I), taking a share with all 
such children. Ac the respective shares of such 
children to be absolutely vested on my decease.” 
II. M. W. was dead at the date of the will, lie 
left three illegitimate children only, who survived 
testator. There was enough in the case to enable 
the ct. to presume that testator was aware of the 
state of II. M. W.’s family i—llcld : assuming the 
children of II. M. W . to be illegitimate they could 
take under the bequest. — M ilne v. Wood (1873), 
42 L. J. Ch. 545. 

6681. — — .] — Testator gave a fund to trustees 
to pay the dividends to his daughter for life, Ac 
after her decease to transfer the principal equally 
amongst all the children of his daughter, whether 
by her present putative husband, or by any other 
person whom she might marry, who should attain 
twenty-one, their exors., administrators, Ac assigns. 
But in case his daughter should (lie “ leaving ” no 
issue, then to testator’s other children. Bong 
before the dat e of the will testator’s daughter was, 
with testator’s knowledge, living with a gentleman 
to whom she was afterwards married, Ac she had 
one son by that person, who was born four years 
before the date of the will, Ac was known by 


testator to be illegitimate, Ac acknowledged by 
him as his grandson. The daughter being sixty- 
seven years of age, Ac having no other child, & her 
husband being dead : — Held : the illegitimate son 
was entitled absolutely to the capital, Ac the word 
‘ k leaving ” being construed “ having,” Ac he being 
now over twenty-one, the money was ordered to 
be paid to the mother Ac son, who petitioned for 
payment to them jointly . — tie Brown’s Trust 
(1873). L. R. 16 Eq. 239; 43 E. J. Ch. 84; 28 
L. T. 616 ; 38 J. P. 4 ; 21 W. R. 721. 

Annotations : Apld. Dorin r. Borin (1873), L. It. 17 Eq. 
483. Expld. Rc AylcH’ Trust (1875), 45 L. J. Oh. 223. 
Apld. White r. Might (1879), 12 Oil. 1). 751. Reid, lie 
Horner, Eagle ton t\ Horner (1887), 37 Ch. D. 695. 

6682. Inclusion of special provision for Illegiti- 
mate children.J — Testator gave to tk my grandson 
.T., the son of my daughter Alice Jane, & who is 
now residing with me,” the sum of £500, to be 
paid to him if A when he should attain twenty - 
one, with power to apply the income in the mean- 
time for his maintenance ; but if he died under 
twenty-one, the £560 & the unapplied income was 
to go in augmentation of the legacy of £2,000 
” hereinafter bequeathed in favour of the children 
Ac issue of my daughter Alice Jane.” Testator 
gave to trustees £2,000 to be accumulated till the 
expiration of twenty-one* years, or the death of 
Alice Jane, whichever might first happen, Ac then 
directed the fund Ac its accumulations to be divided 
amongst all the children of Alice Jane who should 
be then living, eSc the issue of such of them as 
should be then dead per stirpes. lie gave two 
sums of £2,500 upon trust for the. children Ac issue 
of his two other daughters respectively, corre- 
sponding with the trusts of the; £2,000. The 
grandson was illegitimate. He attained twenty- 
one, Ac survived his mother :—Hcld : the grand- 
son ,T. was not ent itled to participate in t he £2,000. 

Testator makes a special Ac distinct provision for 
J., which appears to me inconsistent with an 
intention to include him in the general gift to 
Alice Jane's children (James, L.J.). — Mkgson v. 
UlNDI.E ( 1 SSO ). 15 Gh. I). 198; suh now. fie 
HlNDLE, Megson v. lll.VDLE, 43 L. r r. 551 ; 2S 
\V\ R. 8(56, C. A. 

Annotations : — Apld. Merrill r. Morion (1881), 17 Ch. 1>. 
382. Consd. IU Humphries, Smith r. Millielge (1883), 
21 Ch. J). 691. Distd. tic Bryon, Drummond r. Leigh 
(1885), 30 C ’ll. B. 110. Consd. tie Hull, HrimSon r. 
Weight man (1887), 35 Ch. I). 551 ; Hr Horner, Eagleton 
v. Horner (1887), 37 Ch. 1). 695 Apld. Hr Brown, 
Broun r. Brown (1889), 58 L. J. Ch. 420. Consd. Hr 
Walker, Walker v. Lutyens, [18971 2 Ch. 238. 


6683. Recognition of testator’s Illicit connec- 
tion.] -Testator gave the proceeds of his real & 
pei-sonal estate, upon trust to set apart a sum 
sufficient to provide for an annuity of £100 to 
M. E. M. during her life or until her marriage*, Ac 
to stand possessed of tin* residue in trust for his 
four natural children by M. E. M. nominatim , “ 
all <S c every other children A: child which may be* 
born of M. E. M. previous t.o A: of which she may be* 
pregnant at the time of my death” eepially. Three 
children were born of M. E. M. between the date of 
the will Ac the date of testator’s death: — field : tile* 
word “ children ” was used as including illegitimate* 
children, As the after-born children were entitled. 

in the present case the testator recognises the 
connection existing between himself & M. E. M., 
there* is nothing in his will to suggest any intention 
on his part to put an end to it, <Sc we know in fact 
that it was not put an end to (Stirling, J.).— 
Re Hastie’h Trusts (1887), 35 Ch. I). 728 ; 56 
L. J. C’h. 792 ; 57 E. T. 168 ; 35 W. R. 692. 

Annotations : — Retd. He Du Bochet, Mansell v. Allen, [1901 j 
2 Ch. 441 ; Rr Loveland. Loveland, v. Loveland, 1 1906] 
1 Ch. 542 ; He Homer, (YnvlDhuw v. Rendell (1916), 86 
L. J. Ch. 324. 



817 
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Mother of children described as i( wife.”l 

See No. 0089, ante . J 

6684. Intention ascertained from will & codicils 
together.] — Testator, by his will, made in Oct. 
1800, after giving certain legacies, including a 
sum of £400 to his niece H. S., gave 44 to each of 
the children of my sister-in-law M. A. L., the sum 
of £5 for mourning, same to be paid into the hands 
& upon the receipt of M. A. L, notwithstanding 
her coverture So their minority.” By a codicil 
dated Aug. 5, 1861, testator directed that after 
the death of H. 8. her legacy of £400 should go 
“ unto & equally between & among all the children 
who shall then be living of M. A. L., share So share 
alike, absolutely.” Testator died on Aug. 7, 
1881, having been attended in his last illness by 
M. A. L. So her three children. At the date of 
the will these three children were aged sixteen, 
thirteen, So eleven. They were all born before the 
marriage of M. A. L., So she never had any 
legitimate children. Testator was much attachod 
to these children, So on friendly terms with M. A. L. 
& her husband, at whose house he died. H. S. 
having died in 1884 : — Held : although if the 
codicil had stood alone the three children would 
not have taken the £400, when the codicil was 
read with the will So the surrounding circum- 
stances the three children were entitled to that 
sum. — Re Habeldine, Grange v. Sturdy (1880), 
31 Ch. D. 611 ; 54 L. T. 322 ; 50 J. P. 390 ; 34 
W. R. 327 ; 2 T. L. R. 250, C. A. 

Annotations Consd. Jtc Harrison, HarriHon v. Higson, 
[1804] 1 Ch. 501. Refd. Re Hall, Branston v. Weightman 
(1887), 35 Ch. D. 551 ; Re Hornor, Eagloton v. Horner 
(1887), 37 Ch. IX 005 ; Re Browne, Raggett v. Browne 
(1889), 01 L. T. 403 ; Re Doakin, Starkey v. Eyrea, [1894] 
3 Ch. 505 ; Re JeanR, Upton v. Jeans (1895), 72 L. T. 835 ; 
Re Parker, Parker «. Osborne, [1897] 2 Ch. 208 ; Re 
Walker, Walker v. Lutyens, [1897] 2 Ch. 238 ; Re Wood, 
Wood v. Wood, [1901] 2 Ch. 578. 

6685. Intention based on mistake — Mistaken 
belief that children legitimate.] — Effect given to 
the express intention of testatrix to benefit a 
specified class of children, even where she was in 
error in believing that as a fact they had been 
legitimated by the Roman Dutch law which 
legitimates children born out of wedlock when the 
parents are subsequently married by lawful 
ceremony . — Re Plant, Griffith v. Hill (1898), 
47 W. R. 183 ; 43 Sol. Jo. 03. 

(ft) Bequest to Sons and Daughters . 

6686. Bequest to “ eldest son ” — No lawful Issue 
to knowledge of testator.] — Question, as to whether 
a bastard could take under the denomination in a 
will, of 14 eldest son,” by way descriptionis persona', 
testatrix knowing of his existence, So believing 
that there was no lawful issue. — Baker v. Baker 
(1750), 2 Ves. Sen. 107 ; 28 E. R. 109, L. O. 

6687. Bequest to “ first born son ” — Testator’s 
knowledge of illegitimacy.] — Testator gave the 
income of his residuary estate to his adopted 
daughter, to be paid to her half-yearly, until “ her 
first-born son ” should attain the age of twenty- 
one years ; So then he directed one-half of the 
principal sum to be paid to 44 her aforesaid son.” 
The only child of the adopted daughter was an 
illegitimate son, whom testator had known to be 
such So had maintained : — Held : the language 
was strictly applicable to a legitimate son, So the 
illegitimate son could take nothing. — Durrant 
v. Friend (1852), 5 De G. & Sm. 343 ; 21 L. J. Ch. 
353 ; 19 L. T. O. S. 152 ; 16 Jur. 709 ; 64 E. R. 
1146. 

Annotediona : — Xentd. Jenkins v. Jones (1866), L, It. 2 Eq. 
323 ; Rayner v. Preston (1881), 18 Ch. D. 1. 

6688. Bequest to “ sons 6c daughters ” — One 
legitimate daughter 6c one son 6c one daughter 

j. — VOL. xuv. 


“ illegitimate.”] — Testator gave a legacy to 41 every 
of the sons & daughters of his late cousin,” his 
cousin left one legitimate daughter, So one son So 
one daughter illegitimate ; the latter are not 
entitled under the will, nor is evidence admissible 
of the intention of testator. — Hart v. Durand 
(1790), 3 Anst. 684 ; 145 E. R. 1000. 

Annotations -Distd. Gill v. Shelley (1831), 2 Russ. & M. 

336. Dbtd. Edmunds v. Fesaey (1861), 30 L. J. Ch. 279. 

Refd. Adnoy v. Greatrex (1869), 38 L. J. Ch. 414. 

6689. Two legitimate sons & one son 6c one 
daughter illegitimate.] — Testator bequeathed £100 
apiece to each of the sons So daughters of his 
deceased cousin. The cousin had two legitimate 
sons & one illegitimate son So one illegitimate 
daughter : — Held : the illegitimate daughter was 
entitled to a legacy, but the illegitimate son was 
not. — Edmunds v. Pessey (1801), 29 Beav. 233 ; 
30 L. J. Ch. 279 ; 7 Jur. N. S. 282 ; 9 W. R. 305 ; 
54 E. R. 010 ; sub nom . Edmonds v. Pessey, 3 
L. T. 705. 

Annotations : — Consd. Re Humphries, Smith v. Millidsre 

(1883), 24 Ch. D. 691. Refd. Re Brown, Brown v. Brown 

(1889), 58 L. J. Ch. 420. 

6690. Legitimate & illegitimate children.]- 

Testator, who died in 1917, by his will dated in 
the same year, after appointing a bank to be his 
trustee, gave his freehold house, furniture & house- 
hold effects to his trustee upon trust to permit his 
44 wife,” A. M. B., to occupy So use the same during 
her life, 44 but only until she shall marry again,” So 
on her death or remarriage he directed that the 
property should fall into the residuary estate. 
He gave his residuary real So personal estate to his 
trustee upon trust to sell, convert So invest, So to 
pay the income of the investments 44 to my wife 
during her life, but only until she shall marry 
again,” So he expressed his wish that his wife 
should provide out of her income for his “un- 
married daughters,” So after her death, he directed 
his trustees to raise £1 ,000 for each of bis daughters, 
except one whom he named who was then married , 
who had attained or should attain twenty-one 
or had married or should marry, So subject thereto 
to stand possessed of his residuary estate in trust, 
as portions for 44 all or any of my sons or a son ” 
living at his death who had attained or should 
attain twenty-one, &, if more than one, in equal 
shares. Testator was married in 1888 So had one 
son & two daughters, one of whom was still un- 
married. In 1894 his wife died, So in 1890 he went 
through the ceremony of marriage in Prance with 
his deceased wife’s sister, A. M. M., commonly 
called A. M. B., by whom he also had three 
children, one daughter So two sons. Testator 
lived with A. M. B. until his death. So she was 
always recognised by his relatives as his wife, So 
the children of both unions lived with them as 
one family : — Held : there was enough on the 
face of the will to show that the testator did not 
intend to use the word 44 children ” in its prirnd 
facie sense as meaning legitimate children So to 
bring the case within the second of the two classes 
of exceptions to the general rule stated by Lord 
Cairns in Hill v. Crook , No. 0014, ante. So the issue 
of his union with A. M. B. were therefore entitled 
to take under the will . — Re Bleckly, Sidebotham 
v. Bleckly, [1920] 1 Ch. 450 ; 89 L. J. Ch. 290 ; 
122 L. T. 764 ; 36 T. L. R. 246 ; 04 Sol. Jo. 300, 
C. A. 

6691. Bequest to daughters — 44 My daughters ” 
— Illegitimate daughter 6c legitimate daughters.] — 

A natural daughter, being included by description 
in a prior class of daughters, was held entitled to 
take with legitimate daughters, under a subse- 
quent general gift to 44 my daughters.” — Worts 

3 G 
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Wills. 


Sect . 17. — Description oj donees : Sub-sect , 6 , A , (b) t 
(c), (d) & (el] 

v. Oubitt (1854), 19 Beav. 421 ; 2 W. R. 033 ; 52 
E. R. 413. 

Annotation : — Apld. Tugwell v. Soott (1857), 24 Beav. 141. 

6692. Bequest to “ A. & her daughters ” — 

No legitimate daughter.] — Bequest to “ A. & her 
daughters ” equally. A. had an illegitimate 
daughter at the date of the will & never had any 
other daughter. A. predeceased testator : — Held : 
legitimate daughters alone could take under this 
bequest, & the construction was not altered by the 
circumstance that, in the same will, there was a 
bequest to B. & her son J., the son J. being illegiti- 
mate. — K eixy v. Hammond (1858), 26 Beav. 36 ; 
53 E. R. 800. 

.6693. Sufficiency of designation.] — To 

enable an illegitimate daughter to take under a 
bequest in favour of daughters as a class it is not 
sufficient t-o show that there was, at the date of 
the will, no possibility of legitimate daughters, & 
that the claimant was a reputed daughter, but 
evidence must be given from which testator’s 
knowledge of these facts may be inferred. 

Where a testator made a bequest in favour of 
the daughters of A., his first cousin once removed, 
& it was proved that A. died seven years before 
the date of the will, leaving no legitimate 
daughters, but having had two reput ed daughters, 
of whom one survived at the date of the will ; & 
it being further proved that testator had been in 
communication with members of A.’s immediate 
family, who recognised the illegitimate children as 
daughters of A., & that he had taken a small 
bequest under the will of A.'s brother, by which 
will the death of A. & the existence of the reputed 
daughters appeared : — Held : these facts were 
sufficient to entitle the surviving daughter as 
persona desiqnata . — Be Herbert’s Trusts (1860), 
1 John. & H. 121 ; 29 L. J. Ch. 870 ; 2 L. T. 743 ; 
0 Jur. N. S. 1027 ; 8 W. R. 660 ; 70 E. R. 687. 
Annotation : — Apld. Mllno r. Wood (1873), 42 L. J. Ch. 545. 

0 Q 94 . Bequest to spinster “ & her two 

youngest daughters.”] — Illegitimate children of an 
unmarried sister of testator described in the will 
by her maiden name : — Held : entitled to shares 
in a legacy to her “ & her two youngest daughters.” 
— Savage v. Robertson (1868), L. R. 7 Eq. 176. 

6695. “ All my daughters ” — No legitimate 

children.] — Testator bequeathed residuary personal 
estate, after the death of his wife, to “all <fc every 
my daughters, in equal shares, who shall attain 
the age of twenty-one years, or marry.” At his 
death he had no legitimate child. It was found 
that at the date of the will, which was made some 
two years before testator’s death, he had been 
married about two years. Prior to the marriage 
his wife had had three children, daughters, who 
were now living. All were minors at testator’s 
death, & they had always been acknowledged by 
testator, & treated by him as his children : — Held : 
the three daughters were entitled under the above 
bequest. — Laker v. Hordern (1876), 1 Ch. D. 
644 ; 45 L. J. Ch. 315 ; 34 L. T. 88 ; 24 W. R. 543. 

Annotation Dbtd. Kills v. Houston (1878), 10 Ch. D. 236. 

6696. ” Daughter of my nephew ” — Subse- 

quent reference to “ great-niece.”] — Testator by 
his will bequeathed to M. 44 daughter of my 
nephew J.,” £200 ; & to T., “ son of J.,” £100. 
He directed his trustees to stand possessed of his 
residue upon trust for 41 all & every the children 


& child ” of R. & J. respectively. By a codicil 
testator revoked the bequest of £200 “to my 
great-niece,” M., & the bequest of £100 “ to my 
great-nephew,” T., <Sc instead thereof bequeathed 
to M. £100 ; to T., £100 ; & to A., “ another 
daughter of my nephew J.,” £100. M. was 
illegitimate ; T. & A. were legitimate : — Held : M. 
was sufficiently indicated as one of the persons 
who was to participate in the residue. 

I take testator’s own words. He describes the 
legatee as the “daughter” of his nephew. He 
afterwards by his codicil speaks of her emphatically 
as his “ great-niece,” & he speaks of another 
legatee who was legitimate as “ another daughter 
of his nephew (Bacon, V.-C.). — Re Bryon, 
Drummond v, Leigh (1885), 30 Ch. D. 110 f, t 55 


L. J. Ch. 30. Tl qoq\ 

Annotations .— Distd. Re Brown, Brown v. Brown 1889), 
37 W. R. 472 ; Re Browne, Raffffett v. Browno (1889), 
61 L. T. 463. Refd. Re Hall, Braneton v. Weightman 
(1887), 57 L. T. 42. 


(c) Bequest to Grandchildren . 

6697. Whether illegitimate grandchildren in- 
cluded.] — Under a bequest in a will to grand- 
children, the illegitimate children of a daughter 
were allowed to participate . — Re Couturier, 
Couturier v. Shea, [1907] 1 Ch. 470 ; 76 L. J. Ch. 
296 ; 96 L. T. 560 ; 51 Sol. Jo. 342. 

6698. Whether legitimate children of Illegitimate 
child included — Child described as “ my grandson.”] 
— Testator, after bequeathing “ to his grandson, 
son of W., £10,” desired, if liis daughter A., 
married & had children, that after her decease all 
the property in three leasehold houses should be 
equally divided between “ his son & daughter 
(sic) children, & if there should be no grand- 
children, “ then he bequeathed the three houses 
to his nephew. The bill alleged that testator was 
never married, & consequently that W. & A. were 
both illegitimate. Deft, was the legitimate 
daughter of W. Pltfs., who were the representa- 
tives of the nephew, claimed as ultimate devisees, 
on the ground that testator had not left, & could 
not leave, any grandchildren : — Held : as the 
legitimate son of W. had been described by the 
testator as his “ grandson,’’ the word “ grand- 
children ” in the will would include the legitimate 
daughter of the same son, & consequently the 
ultimate devise to the nephew had failed. — Allen 
v. Webster (1860), 2 Gift. 177 ; 2 L. T. 206 ; 6 
Jur. N. S. 571 ; 66 E. R. 75. 

Annotation : — Reid. Rc Jodrcll, Jodrcll v. Seale (1890), 59 

L. J. Ch. 538. 

6099. Child described as “ my son.”]— 

Testatrix having described her illegitimate son 
George “ my son George,” gave her residue to 
“ all my grandchildren.” George left three 
children, & three legitimate children of testatrix 
also left issue : — Held : the children of George 
were entitled to* share in the residuary gift m 
favour of grandchildren . — Rc Kiddle, Gent v. 
Kiddle (1905), 92 L. T. 724 ; 53 W. R. 610 ; 49 
Sol. Jo. 481. 


(d) Bequest to Nephews and Nieces . 

6700. Bequest to 44 nephews & nieces ” — In- 
cluding Intended addition of illegitimate children— 
Additions in blank.] — Testator gave his residuary, 
real & personal estate to trustoes, “ upon trust for 
all & every my nephews & nieces the sons Sc 
daughters of my sister R. M., including , 
who the illegitimate of the said 


PART XVI. SECT. 17, SUB-SECT. grandson.— Doe d. M'Eacheran v. Queensland Trustees, Ltd. & Hall 

Taylor (1849), 1 All. 525.— CAN. v. Jost, [1924] 8t. R. Qd. 249, — AU8. 

6697 1. Whether illegitimate grandchil- if. rTTTiHfraup , o. Illegitimate child l of ’ J**2*° r ’* 

dren included,}— The term “ grandson ” Leslie, [1917] N. Z, L. R. 841. N.Z. brother 8 step-daughter .}—■ Kinnaird • v. 

iu its primary sense means a legitimate n. Legitimated grandchild.] — Rc Jost, Allen (1898), 21 V. L. R. 609. A US, 
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R. M., equally to be divided between & amongst 
them share & share alike : — Held : the illegitimate 
children of R. M. were not entitled. — Mason v. 
Bateson (1859), 26 Beav. 404 ; 28 L. J. Ch. 391 ; 
33 L. T. O. S. 85 ; 5 Jur. N. S. 400 ; 7 W. K. 225 ; 
53 E. R. 953 ; subsequent proceedings , sub nom . 
Gill v. Bagshaw (1866), L. R. 2 Eq. 746. 

Annotation ; — Raid. McKechnie v. Vaughan (1873), 28 L. T. 

263. 

8701. .] — Devise & bequest of 

real <fc personal estate in trust for all the testator’s 
nephews & nieces, the sons & daughters of his 
sister R., including who the 

illegitimate of the said R., equally as 

tenants in common : — Held : a good devise to the 
legitimate sons & daughters of R., exclusive of R.’s 
illegitimate children. — Gill v. Bagshaw (1866), 
L. R. 2 Eq. 746 ; 35 L. J. Ch. 842 ; 14 W. R. 1013. 

Annotation : — Reid. Re Macduff, Macduff v. Macduff, [1896] 

2 Ch. 451. 

5702. Further reference in will to illegiti- 

mate child — As “ nephew 99 or “ niece . "] — 

Testator bequeathed to his “ niece Louisa B. the 
wife of W. B. £100 ; & after certain other dis- 
positions of his property gave the residue to be 
divided equally between all his “ nephews & 
nieces.” Testator had but one legitimate niece, 
Louisa B. was illegitimate : — Held : she was 
entitled to a share of the residuary estate, as one 
of testator’s nieces. — Thomas v. Putt (1870), 22 
L. T. 775 ; 18 W. R. 987. 

6703. .] — Testator described R. 

& another person, who was a legitimate nephew of 
testator, as “ my two nephews.” lie gave his 
residuary estate upon trust for the “ children ” 
of his brothers E. <fc T., <fc of his sister J. & his 
late sister S., in equal shares, with a gift over if 
any one or more of Ids “ nephews & nieces ” should 
die before him leaving children. R. was an ille- 
gitimate child of J., who had four legitimate 
children, three sons & one daughter : — Held : the 
circumstance that R. was described by the testator 
as “ nephew ” was not sufficient to entitle him to 
share under the gift to the children of J. W. — Re 
Hall, Branston v. Weightman (1887), 35 Ch. I). 
551 ; 56 L. J. Ch. 780 ; 57 L. T. 42 ; 35 W. R. 797. 

Annotations Di*td. Re Kiddle, Gent r. Kiddle (1905), 92 

L. T. 724. Reid. Re Parker, Parker v. Osborne, [1897] 

2 Ch. 208 ; Re Walker, Walker v. Lutyens, [1897 ] 2 Ch. 238. 

6704. .] — Re Brown, Brown r. 

Brown, No. 6520, ante. 

6705. •.] — Testator, after giving 
a legacy to his wife’s “ nephew ” R., gave his 
residuary estate in trust, as to one moiety, for his 
wife’s “ nephews & nieces ” equally. R. was an 
illegitimate nephew of testator’s widow : she had 
also several legitimate nephews & nieces : — Held : 
It. was entitled to share in the moiety of residue 
equally with the legitimate nephews & nieees. — 
Re Parker, Parker v. Osborne, [18971 2 Ch. 208 ; 
66 L. J. Ch. 509 ; 76 L. T. 421 ; 45 W. R. 530. 

Annotations : — Consd. Re Wood, Wood v. Wood, [1901] 

2 Ch. 678. Folld. Re Couturier, Couturier v. Shea (1907), 

96 L. T. 560. 

6706. .] — Testator whose parents 

were never married had lived with^ them & his 
natural brothers <fc sisters as one family, & treated 
them as his lawful relatives. In his will he 
referred by name to all living natural brothers & 
sisters as his brothers & sisters, & to some of the 
children as his nephews & nieces, but he did not 
mention a deceased natural sister or her children, 
& there was no evidence that he knew of the 
existence of those children. He made a bequest 


to “ all my nephews & nieces ” living at a certain 
period : — Held : the children of deceased natural 
sister were entitled to share in this bequest. — 
Re Corsellts, Freeborn v. Napper, [19061 2 Ch. 
316 ; 75 L. J. Ch. 607 ; 95 L. T. 583 ; 64 W. R. 
530 ; 50 Sol. Jo. 499. 

Annotation : — Consd. Re Holllvvell, Pickles v. Helliwell 

[1916] 2 Ch. 580. 

6707. Whether legitimate children of illegiti- 

mate sister Included — Intention of testator.] — By 

treating or naming definite individuals as relations 
of testator when they are not strictly such, &> by 
thereby indicating that he is using a word of 
relationship in a looser sense than its strict one, 
testator may include in a general gift to relations 
of that class — such as nephews & nieces — not 
merely the specially named individual, but also 
other persons who are in a corresponding position. 
G., the testator, directed the trustees of his will to 
pay certain legacies to named persons, including 
£100, to “ my sister B. R.” (formerly B. H.). 
The will then directed the trustees to stand 
possessed of the residue of “ my trust estate upon 
trust for all or any of my nieces & nephews living 
at the death of the survivor of myself & my wife, 
& the children or child then living of any then 
deceased nephew or niece of mine who being 
male attain the age of twenty-one years, or being 
female attain that age or marry, in equal shares 
as tenants in common,” per stirpes. The will 
then said : ” & 1 declare that J. R. F., the son of 
my sister M. W., & W. H. H., the son of my brother 
John H., shall be entitled to a share equally with 
my other nephews & nieces.” W. H., testator’s 
father, had married B. F., the issue of the marriage 
being Joseph H., John H., G. H. (testator) & 
B. 11. (the B. R. named in the will). Before the 
marriage B. F. had had two illegitimate daughters, 
M. F. (the M. W. named in the will) & 8. F., 
Joseph II., John II., & B. II. all married & had 
legitimate issue, & John II. had also an illegitimate 
son, the W. II. II. named in the will. M. F. 
married, & had no lawful issue but a natural son, 
the J. R. F. named in the will. S. F. married & 
died leaving legitimate sons. The testator & his 
brothers & sisters were all brought up together 
as one family, & the sons of S. F. were treated by 
him as his nephews : — Held ; there was sufficient 
context in the will to include amongst nieces & 
nephews the sons of S. F . — Re IIelliwell, 
Pickles v. Helliwell, [1916] 2 Ch. 580 ; 86 
L. J. Ch. 45 ; 115 L. T. 478 ; 60 Sol. Jo. 619. 

6708. Bequest to “ niece Illegitimate great- 
niece not preferred to legitimate great niece.] — 
(1) It is the rule of law that a legitimate relation 
is always to be preferred to an illegitimate one 
(Kay, L.J.). 

(2) Great nephews & great nieces have been let 
in under the description of nephews & nieces 
(Ltndley, L.J.). — Re Fish, Ingham v. Rayner, 
[1894] 2 Ch. 83 ; 63 L. J. Ch. 437 ; 70 L. T. 825 ; 
42 W. R. 520 ; 38 Sol. Jo. 307 ; 7 R. 434, C. A. 

Annotations : — Generally, Consd. Re Pearce, Alliance Assce. 

v. Francis, [1913] 2 Ch. 674. Refd. Khoo Hool Leons: 

v. Khoo Hoan K woe, [1926] A. C. 529. 

Bequests to great-nephews & great-nieces.] — 
See Part XVI., Sub-sect. 6, A. (e), post. 

Appointment of “ my nephew 99 as executor — 
Illegitimate nephew preferred to legitimate nephew.] 

— See Executors, VoI. XXIII., pp. 28, 29, No. 28. 

(e) Other Bequests. 

6709. Brothers & sisters — Bequest to “ sisters” 
— One legitimate sister & one illegitimate sister.] 


PART XVI. SECT. 17, SUB-SECT. 6.— A. (e). 

Nearest heirs according to law .”1 — Du Plessis v. Meter's Estate, [1013] C. P. D. 1006. — S. AF, 

3 G 2 
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Sect . 17. — Description of donees : Sub-sect. 6, A. (e) 
(/)■] 

— Testator made a bequest to his “brothers & 
sisters ’* with a substitutionary gift over to their 
issue, & he had in fact four brothers & two sisters 
only, one of whom was legitimate & the other 
illegitimate : — Held : the ct. could not give 
adequate effect to the use of the plural term 
“ sisters ” without including the illegitimate 
sister as a persona designata under the will, & her 
issue were accordingly entitled to share in the 
residuary estate . — Re Embury, Bowyer v. Page 
(No. 2) (1914), 111 L. T. 275 ; 58 Sol. Jo. 612. 

6710. Devise to son of testator’s brother — 

Ultimate limitation to his “ own right heirs for 
ever."] — Testatrix demised an estate to the use of 
G. for life & from & after his death to the use of 
his sons successively in tail male, with remainder 
to the use of R., the second son of her “ brother ” 
W., for life, with remainder to the use of F., the 
third son of her 44 brother ” W. for life with 
remainder of such issue to the use of her 44 own 
right heirs for ever.” Testatrix died in 1875 a 
widow &> without issue. On the death of G. in 
1921, all the prior limitations having failed, the 
estate was claimed by the daughters of W. under 
the ultimate limitation. Testatrix & W. were the 
illegitimate children of J. There was no evidence 
to show whether they were the children of the 
same mother : — Held : the claimants did not take 
under the ultimate limitation in the will, & the 
estate or the proceeds thereof passed to the Crown 
as bond vacantia. — Re Cullum, Mercer v. Flood, 
11924] 1 Ch. 540 ; 93 L. J. Ch. 281 ; 130 L. T. 
601 ; 68 Sol. Jo. 369. 

6711. "Child" — General rule.] — An illegiti- 
mate child not entitled under the description of a 
child in a will ; though testator knew the state of 
the family, viz. several illegitimate & no legitimate 
children. — Godfrey v . Davis (1801), 6 Ves. 43 ; 
31 E. R. 929. 

Annotations: — Consd. Holt v. Sindrey (1868), L, R. 7 Eq. 

170. Refd. RadclilTe r. Buckley (1804), 10 Ves. 195; 

Wilkinson v. Adam (1813), 1 Ves. & B. 422 ; Beachcroft 

v. Beachcroft (1816), 1 Madd. 430 ; Woodhouselee r. 

Dalrymple (1817), 2 Mer. 419 ; Dover v. Alexander (1843), 

2 Hare, 275. Mentd. Hutcheson v. Jones (1817), 2 Madu. 

124 ; Condultt v. Soane, Conduitt v. Preston, Conduitt v. 

Foxhall (1858), 31 L. T. O. S. 325. 

6712. -.] — E., a married woman living 
apart from her husband, having a general power 
of appointment over a sum of stock, by a deed of 
1804 appointed the same, subject to her life estate, 
to C., an illegitimate child, but not described as a 
child in the deed, with a power of revocation as to 
one moiety, 44 in favour of any after-born child or 
children E. might have bora of her body, but not 
otherwise.” In 1813, E. having then another 
illegitimate child, M., born after the date of the 
deed of 1804, exercised the power reserved as to 
one moiety in favour of M., with benefit of survivor- 
ship between the two. C. died an infant & un- 
married, & on the death of E., M. filed her bill, 
claiming the whole fund : — Held : the power of 
appointment reserved by the deed of 1804, could 
not be exercised in favour of an after-born illegiti- 
mate child. 

The word 44 child ” in a deed or will, must be 
construed in its primary legal sense 44 legitimate 
child,” if, in any possible event, the word thus 
construed might have a sensible operation ; &, 
semble , whether the party to take be described as 
the child of a male or a female. But the context, 
or extrinsic circumstances rendering it impossible 
otherwise to satisfy the word, may let in the 
secondary sense. — Dover v. Alexander (1843), 2 
Hare, 275 ; 12 L. J. Ch. 175 ; 7 Jur. 124 ; 67 E. R. 


114 ; subsequent proceedings, sub nom . Bell v. 
Alexander (1847), 6 Hare, 543. 

Annotation : — Refd. Re Saville’a Trusts (1866), 14 W. It. 

603. 

44 Children ."] — See Part XVI., Sub-sect. 6, A. (a), 
ante . 

6713. Great-nephews & great-nieces — Bequest 
to children of nephews & nieces — Whether children 
of illegitimate nephew included — Nephew described 

as such.] — Testator had only one illegitimate 
nephew (John), & only one legitimate nephew 
(William), & he had no nieces. By his will he 
gave a legacy to John, whom he described as 44 his 
nephew,” & he gave his residuary estate 44 to the 
children lawfully begotten of his nephews & 
nieces”: — Held': the children of John partici- 
pated in the residue. — T ugwell v. Scott (1857), 
24 Beav. 141 ; 3 Jur. N. 8. 653 ; 53 E. R. 310. 

6714. . Earlier reference In will to 

illegitimate child of nephew.] — Testator gave the 
proceeds of Blackacre upon trust for the children 
of his nephew G., 44 including amongst such 
children S., the illegitimate son of my nephew,” 
& testator elsewhere in the will recognised S. as 
his nephew’s son. Testator then gave the pro- 
ceeds of Whatcacre upon trust, in the events which 
happened, for such of eight named nephews & 
nieces, including G., as should be living at the 
death of his niece M., & the issue living at the death 
of his niece of such of his other nephews & nieces as 
should die in her lifetime leaving issue. G. died 
in the lifetime of M., leaving issue one illegitimate 
son, namely, 8. Upon the death of M. : — Held : 
the illegitimate son was entitled to take under the 
latter gift. — Re Smilter, Bedford v. Hughes, 
[1903] 1 Ch. 198 ; 72 L». J. Ch. 102 * 87 L. T. 644 ; 
51 W. R. 231 ; 47 Sol. Jo. 146. 

$ 715 . Bequest to 44 daughter of my nephew" 

— Subsequent reference to 44 great-niece."] — Re 
Bryon, Drummond v . Leigh, No. 6696, ante. 

6716. 44 Issue " — Bequest to Issue of nephews & 
nieces — Illegitimate niece described as “ my niece " 
— Niece’s Illegitimate daughter described as 44 her 
daughter."] — Testatrix gave the income of her 
residuary estate in moieties between her brother 
& sister, & on the death of either of them the 
moiety previously payable to such one equally 
between her nephews <fc nieces, naming them, of 
whom M. was one, during the life of the survivor of 
her brother & sister, with a proviso that, if any of 
the nephews & nieces should die during the life 
of the brother or sister leaving issue him or her 
surviving, such issue should take the share of 
income which his, her, or their parent would have 
taken if living at the time of the decease of the 
brother or sister. M. was described elsewhere in 
the will as 44 my niece M., the wife of F.,” & her 
illegitimate daughter was described as 44 her 
daughter G.,” & also as testatrix’s 44 great-niece.” 

On the death of testatrix’s brother his moiety 
became distributable in the manner mentioned in 
the will, & M. received her share of the income & 
died in the lifetime of testatrix’s sister without 
having had any legitimate children : — Held : G. 
was included in the word 44 issue,” & was entitled 
for the remainder of the life of testatrix’s sister to 
the share of income to which her mother had been 
entitled. — Re Walker, Walker v. Lutyens, 
fl897] 2 Ch. 238 ; 66 L. J. Ch. 622 ; 77 L. T. 94 ; 
45 W. R. 647 ; 13 T. L. R. 499 ; 41 Sol. Jo. 622. 

6717. 44 Next of kin " — Bequest to next of kin 
of Illegitimate child — Whether surviving Illegiti- 
mate children entitled — No legitimate children.] — 

Testator, who had none but illegitimate children, 
by his will, made five months before his death, 
devised & bequeathed all his real & personal 
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estate to trustees, upon trust, on the arrival of a 
future event, to sell the realty, & to divide the 
residue of the proceeds & of the personalty into 
four parts, & pay one to his son J., & if his son 
should die under twenty-one, & should not leave 
any child who should attain twenty-one, or marry, 
the share was to be held in trust for such persons 
as would at his son’s decease be his “ next of kin ” 
under the Statute of Distributions. Testator 
directed another share to be held upon certain 
trusts for the beneiit of his daughter A., a married 
woman, her husband, appointees, & children ; 
if she should leave no child or issue who should 
become entitled, he directed the share to be paid 
or assigned to such persons as would at A.’s death 
be her “ next of kin ” under the Statute of Dis- 
tributions in case she had died intestate & un- 
married. He directed the third & fourth shares 
to be held upon similar trusts for the benefit of 
his two other daughters, H. & E. respectively, 
then unmarried, their husbands, appointees, 
children, & next of kin. He then provided that 
any shares or moneys to which any or either of his 
three daughters should become entitled “ by 
virtue of the provisions hereinbefore contained, as 
next of kin of the others or other of them,” or of 
his son, should be held upon the like trusts as the 
original shares. The daughter H. having married, 
& died, without having had a child, & without 
having made any appointment, her husband being 
also dead : — Held : the phrase “ next of kin ” of 
H. could not be read as designating the surviving 
illegitimate children of testator, & there was an 
intestacy as to the share of H. — He Standley’s 
Estate (1868), L. It. f» Eq! 303. 

Annotations : — N.F. Re Deakin, Starkey, v. Eyres, [1894] 

3 Ch. 565. Folld. He Wood, Wood v. Wood, [1901] 

2 Ch. 578 (See [1902] 2 Ch. 542). 

6718 . .] — He Wood, Wood v. Wood, 

No. 08(35. ante . 

6719 . Relations & relatives — General rule.] — 

Testator gave a legacy to his “ relatives ” in such 
shares, etc., as his wife should appoint. She 
appointed part to children of testator’s illegitimate 
brother: — Held: (1) “relatives” are legitimate 
relatives, where there was nothing on the face of 
the will itself to lead to a different conclusion ; 
(2) the class of relatives, who were to take the 
share which was badly appointed, was to be 
ascertained at the death of the donee of the power, 
& not of testator. — Re Saville’s Trusts (1866), 
14 W. R. 603. 

6720 . Bequest to testator’s “ relatives there - 

inbefore named ” — Inclusion by testator of illegiti- 
mate relations.] — Testator gave a series of legacies 
in trust for the respective children of several 
named persons whom he described as his cousins, 
though some of them were not legitimately related 
to him. He gave other legacies in trust for 
persons whom he described as nieces, though some 
of them were related by affinity only, & he directed 
his residuary estate “to be equally divided 
amongst such of may relatives hereinbefore named 
as by virtue of the trusts & provisions hereinbefore 
contained shall become entitled to a vested trans- 
missible interest.” By a codicil he revoked the 
legacies in favour of the persons described as his 
nieces, & directed that they should not participate 
in the division of his residuary estate as directed 
by the will. At the date of the codicil there was 
only one person legally related to testator, <fc 
mentioned t>y name in the will, who was entitled to 
take under the residuary bequest : — Held : the 
children of persons named as cousins, whether 
legally related or not, were “ relatives herein- 
before named ” within the meaning of the residuary 
clause. 


It cannot be denied that the word “ named,” 
although its primary signification may be “ men- 
tioned by name,” is also used. & used in no un- 
natural sense, as synonymous with “specified” 
or “ mentioned ” ; & I do not think that there is 
any hard & fast rule to be laid down that in con- 
struing a will you are always to give to any par- 
ticular word that is used what is called its primary 
meaning. A word which is used commonly in the 
English language in several senses must be inter- 
preted according to that which, having regard to 
the context & the whole of the provisions of the 
document which you have to construe, appears to 
be the sense in which testator has used it (Lord 

HERSCHELL). SEALE-HAYNE V. JODRELL, [1891] 

A. 0. 304 ; 61 L. J. Ch. 70 ; 65 L. T. 57, H. L. ; 
afj fg. S. C. sub nom. Re Jodrell, Jodrell v. 
Seaue (1890), 44 Ch. D. 590, C. A. 

Annotations : — Apld. In the Goods of Ashton. [1892] 1*. 83. 
Consd. He Deakin, Starkey v. Eyres, [1894] 3 Oh. 565 
Apld. Re Jeans, Upton v. Jeans (1895), 13 R. 627. Consd. 
Re Parker, Parker v. Osborne, [1897] 2 Ch. 208 ; Re 
Wood, Wood v. Wood, [1902] 2 Ch. 542 : Re Cozens, 
Miles v. Wilson, [1903] 1 Ch. 138. Apld. Re Corsollis, 
EYeeborn v. Napper, [1906] 2 Ch. 316. Befd. Re Gue, 
Smith v. Gue, [1892] W. N. 132 ; Re Lowe, Danlly v. 
Platt (1892), 61 L. J. Ch. 415 ; Re Stone, Baker v. Stone 
(1895), 12 R. 415 ; Re Do Wilton, De Wilton v. Monte- 
flore, [1900] 2 Ch. 481 ; Re Kiddlo, Gent v. Kiddle (1905) 
92 L. T. 724 ; Re Green, Bath v. Cannon, [1914] 1 Ch. 
134 ; Re Holllwell, Pickles t\ Helliwcll, [1916] 2 Ch. 580 ; 
Re Winn, Burgess v. Winn (1916), 86 L. J. Ch. 124 

6721. Bequest to wife’s ‘ relations ” — 

Testator’s knowledge of wlte’s illegitimacy.] — 

Testator by his will, dated in 1854, gave all his 
property to his wife for life, & after her death 
directed the payment of legacies & gave a moiety 
of the residue of his property to his wife’s 
“ relations ” as she might direct. Testator’ 9 
wife was born out of wedlock ; but her parents 
married after her birth & had other children, & 
she was always recognised by her parents as their 
child, & no difference was made by them between 
her & her natural brothers & sisters. Testator 
was aware of his wife’s origin & at the date of his 
will she was forty-seven years of age & childless. 
She survived testator, & by her will, dated in 1891, 
purported to exercise the power in favour of 
children & grandchildren of her natural brothers 
& sisters: — Held: (1) the word “relations” 
must be construed as meaning those persons who 
would have been her relations of she had been 
legitimate ; (2) the power was merely a dis- 

tributive one, & according to the rule established 
by the cases before 37 & 38 Viet. c. 37, the class of 
relations amongst whom the widow could appoint 
was confined to her next of kin ; (3) that rule of 
construction had not been altered by 37 & 38 Viet, 
c. 37. — Re Deakin, Starkey v. Eyres, (1894] 3 
Ch. 565 ; 63 L. J. Ch. 779 ; 71 L. T. 838 ; 43 W. R. 
70 ; 8 R. 702. 

Annotations : — Refd. Re Jeans, Upton v. Joans (1895), 72 
L. T. 835 ; Re Parker, Parker v. Osborne, [1897] 2 Ch. 
208 ; Re Wood, Wood v. Wood, [1901] 2 Ch. 578. 

(/) Determination of Legitimacy . 

6722. Presumption of legitimacy.] — The will of 
A. B. of 1776 is primd facie evidence that the son 
mentioned therein was his legitimate son, & that 
after that, the burthen of proof would be on any 
porson who disputed it to prove the contrary 
(Romilly, M.R.). — A.-G. v. Boucherett (1858), 
25 Beav. 116 ; 23 J. P. 660 ; 53 E. R. 580. 

.] — See , generally , Bastardy, Vol. III., 

pp. 358—368. 

Decided according to law of domicil.] — See Bas 
tardy, Vol. III., pp. 372, 374, 375, Nos. 131-142, 
146, 149-151 ; Conflict of Laws, Vol. XI., 
p. 415, No. 814. 
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Sect. 17. — Description of donees: Sub-sect. 0. B. 
(a), (b) & (c) i. | 

B. H bat Degrees of Relationship included. 

(a) In General . 

6723. Whether relations by affinity included.! — 

Bequest to relations does not* include those by 
marriage.- -M aitland v. Adair (1796), 3 Ves. 2*51*; 
30 E. R. 984, L. 0. ; on appeal , sub nom . Adair v . 
Maitland (1798), 7 Bro. Pari. Cas. 587, H. L. 
Annotation : — Mentd. Izon v. Butler (1815), 2 Price, 34. 

6724. .] — Testator, after giving legacies to 

various persons, describing their relationship, 
including a person described as his niece, but in 
reahtv illegitimate, Sc persons connected by 
affinity, directed that if the whole of his property 
made more than the whole amounts mentioned in 
Ins will, it should be divided “ amongst mv relations 
In proportion to their separate amounts ’* : — Held : 
only such of the legatees as were blood relations 
were entitled under the residuary gift. — Hibbert 

S'3 B „ B 5 < 1873 >- L - 16 Eq. 372 ; 42 L. J. Ch. 
383 ; 28 L. T. 397 ; 21 W. R. 506. 

Grandchildren.] — See No. 6728, post. 

— — Nephews & nleces.J — See Sub-sect. 6, B. 
(c) 1 ., p 08 t. 

Cousins.] — See No. 6703, post. 

Whether relations of half-blood Included — 
Brothers & sisters.] — See Nos. 6779. 6780, post. 

Nephews & nieces.]— See Sub-sect. 0, B. 

( c ) i. t post . 

(b) Bequest to Grandchildren. 

6725. Whether great grandchildren included.!— 

(1) Opinion given that the word “ grandchildren ” 
in a will comprehends great grandchildren unless 
the intention appears to the contrary. 

(2 ) W idow of a grandson held not to be compre- 
hended under the description of a grand-daughter. 

Hussey i>. Berkeley (17<13), 2 Eden, 194; 
28 E. R. 872 ; sulj nom. TTussey v. Dillon (Lady) 
Amb. 603, L. 0. 

: Asto(l) Distd. Waring v. Leo (1845), 8 Beav. 
247 Refd. Rad cl Iff e r. Buckley (1804), 10 Vos. 195 ; 
Berry t>. Berry (1801), 3 Glff. 134. 

6726. .] — Construction of a will Sc settle- 
ment, as not comprehending great grandchildren 
under the description of children Sc grandchildren. 

Orford (Eaul) v. Churchill (1814), 3 Ves. & 
B. 59 ; 35 E. R. 101. 

Annotation ; — Consd. Sanderson v. Bayley (1838), 4 My. & 

vT, DO, 

6727. .] — The term grandchildren, in a 
clause of a will divesting legacies in a given event, 
extended so as to include great-grandchildren who 

” eon previously named. — S trutt v. Finch 
0829), 7 L. J. O. S. Oh. 176, L. C. 

-Mentd. Doo d. Campion v. Carpenter (1850), 

6728. Whether grandchildren by marriage In- 
cluded.]— Hussey v. Berkeley, No. 6725, ante. 


(c) Bequests to Nephews and Nieces. 
i. Inclusion of Nephetcs and Nieces Belated by 

Affinity. 

6729. Whether nephews & nieces by affinity 
Included.] Testatrix, having given legacies to 
several persons by name, describing each as her 
niece, bequeathed her residuary personal property 
upon trust for her respective “ nephews & nieces,” 
m equal shares. Two of the legatees in the will 
called nieces were nieces not of testatrix, but of her 
late husband : — Held : the circumstance that 


testatrix had, in her will, called these two her 
nieces did not enlarge the meaning of the words 
“ nephews Sc nieces ’ in the residuary bequest, 
so as to make it include all the nephews & nieces 
of her husband living at her death, nor even to 
include the two legatees whom she had called her 
nieces in the will. — S mith v. Lidiard (1857), 3 
K. & J. 252 ; 69 E. R. 1102. 

Annotatioris : — Distd. Adney v. Greatrex (1889), 38 L. J. Ch. 
414. Apld. Hibbert v. Hibbert (1873), L. R. 16 Eq. 
372. Folld. Wells v. Wells (1874), L. R. 18 Eq. 504. 
Consd. In the Goods of Ashton, [18921 P. 83 ; Re Cozens, 
Miles v. Wilson, [19031 1 Ch. 138. Apld. Re Green, Bath 
v . Cannon, [1914] 1 Ch. 134. Folld. fie Winn, Burgess v. 
Winn (1916), 86 L. J. Ch. 124. Retd. Thompson v. 
Robinson (1859), 1 L. T. 121; Re Staudleys Estate 
(1868), L. R. 5 Eq. 303 ; Merrill v. Morton (1881), 17 
Ch. D. 382 ; Rc Gue, Smith v. Guo (1892), 36 Sol. Jo. 

6730. -.j- -Testator, after giving a legacy to 
each of several persons, whom he called respectively 
his nephews & nieces, gave the residue of his pro- 
perty to be divided between all his nephews Sc 
nieces equally, share Sc share alike. At the date 
of the will, testator had one nephew & one niece, 
who were both mentioned in the will, & there was 
no possibility of his having future nephews or 
nieces. The other persons mentioned in the will, 
Sc therein respectively called testator’s nephews Sc 
nieces, were, in fact, the nephews & nieces of his 
wife : — Held : the nephews & nieces by affinity 
were included in the gift of residue. — Adney v. 
Greatrex (1869), 38 L. J. Ch. 414 ; 20 L. T. 647 ; 
17 W. R. 637. 

6731. Seale-Hayne v. Jodrell, No. 
672(1. ante . 

6732. Bequest to nephews & nieces “ on 
both sides.”] — A bequest in trust for testator’s 
nephews Sc nieces on both sides ” : — Held : to 
extend to children of his wife’s brothers Sc sisters. 
— Froglky v. Phillips (1861), 3 De G. F. Sc J. 
466 ; 3 L. T. 718 ; 7 Jur. N. S. 349 ; 45 E. R. 959, 
L. 0. 

6733 . Testator having no nephews & 

nieces.] — Bequest to testator’s grandchildren Sc 
nephews & nieces. Testator had no brothers or 
sister’s, Sc therefore no nephews Sc nieces : — Held : 
the nephews Sc nieces of his wife were entitled. — 
Hogg v. Cook (1863), 32 Beav. 641 ; 55 E. R. 
252 

6734. .] — Residuary gift in trust for 

44 my nephews Sc nieces living, Sc the issue if an>, 
of my nephews Sc nieces dead before me.” Testa- 
tor never had any nephew or niece of his own, 
nor had he any brother or sister living when he 
made his will : — Held : the nephews & nieces of 
testator’s wife took under the gift. — Sherratt v. 
Mountford (1873), 8 Ch. App. 928 ; 42 L. J. Ch. 
688 ; 29 L. T. 284 ; 21 W. R. 818, L. JJ. 

Annotations: — Consd. Welle n. Welle (1874), L. R. 18 Eq. 
504 ; Morrill v. Morton (1881), 17 Ch. 1). 382; In the 
Goods of Aehton, [1892] P. 83. Apld. Re Fish, Ingham v. 
Rayncr, [18941 2 Ch. 83. Reid. Re Fry’s Delate, Matthews 
v. Groenman (1874), 31 L. T. 8. 

6735 Bequest to named nephew — Nephew 

by consanguinity & nephew by affinity bearing same 
name — Admissibility ol evidence to show testator’s 
Intention.] — Testator devised property to “ my 
nephew, Joseph Grant ” ; & it appeared that 

testator’s brother had a son named Joseph Grant, 
Sc that the brother of testator’s wife also had a 
son of the same name : — Held : the description 
‘‘my nephew ” was applicable to both Joseph 
Grants, Sc a latent ambiguity was therefore dis- 
closed, Sc consequently parol evidence was admis- 


PART XVI. SECT. 17, SUB-SECT. 0.— B. (c) i. 

llll !* Whtiher nephews & nieces by affinity included.]— Re Medwin (1913), 9 Tas. L. R. 81.— AUS. 

~ A— Re Viney (1917), 13 Taa. L. It. 72.— AUS. 

0729 iil. ,]— Alexander's Trustees v. Paterson, [1928] 8. C. 371.— SCOT. 
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sible to show which Joseph Grant was meant by 
testator. 

The will is the language of the testator ... & 
his ct. in construing his language may properly 
take into account all that he knew at the time, in 
order to see in what sense the words were used 
(Blackburn, J.).— Grant v. Grant (1870), L. K. 
5 C. P. 727 ; 39 L. J. C. P. 272 ; 22 L. T. 829 ; 
18 W. R. 961, Ex. Ch. 


Annotations : — Consd. Sherratt v. Mountford (1873), 8 
Ch. App. 928. Dbtd. Wells v. Wells (1874), L. R. 18 Eq. 
504 : Merrill v. Morton (1881), 17 Ch. I). 382. Consd. 
In the Goods of Ashton, [1892] P. 83 ; Re Guo, Smith v. 
Gue (1892), 36 Sol. Jo. 608. Distd. Re Taylor, Cloak v. 
Hammond (1886), 34 Ch. L>. 255. Dbtd. Re Green, Bath 
v. Cannon, [1914] 1 Oh. 134. Reid. Re Kil verts Trusts 
(1871), 7 Ch. App. 170 ; Re Fry's Estate, Matthews v. 
Greonman (1874), 31 L. T. 8 ; Re Parker, Bentham v. 
Wilson (1881), 17 Ch. D. 262. Mentd. Bank of New 
Zealand v. Simpson, [1900] A. O. 182 ; Charrington v. 
Wooder, [1914] A. C. 71 ; G. W. Ry. & Ml<LRy. v. 
Bristol Corpn. (1918), 87 L. J. Ch. 414. 


6736. Further reference in will to bene- 

ficiary as “my” nephew & niece.]— Testatrix, 
after giving a specific bequest to A. who was her 
husband’s niece, but whom she there described as 
“ my niece, A.” afterwards gave the residue of 
her property thus : “ unto all my nephews A 

nieces ” : — Held : the nephews A nieces by blood 
of the testatrix were entitled to the residue, to the 
exclusion of A.— Wells v. Wells (1874), L. Il- 
ls Eq. 504 ; 43 L. ,T. Hi. 081 ; 31 L. T. 1G : 
22 W. R. 893. 


Annotations: — Consd. .Merrill r. Morton (1881), 17 Ch. D. 
382 ; In the Goods of Ashton, [18^2] P. 83 ; lie Cozens, 
Miles v. Wilson, [1903] 1 Ch. 138. Apld. Re Green, Bath 
v. Camion, [1914] 1 Ch. 134. Folld. Re Winn, Burgess v. 
Winn (1916), 86 L. J. Cli. 124. Reid. Re Gue, {Smith r. 
Gue (1892), 36 Sol. .To. 698. 


6737. .] — Testator devised freehold 

property to be divided between children of his 
sister in law A A. A B., A “ my niece M.” (the 
last-named three devisees being nieces of his 
deceased wife), lb* gave other real property to 
trustees upon trust- for sale, A to pay the income 
of the proceeds of sale amongst “ all my nephews 
A nieces,” for their lives A the life of the survivors 
of them, A bequeathed the capital to the survivor, 
A he gave oilier real property unto “ all my 
nephews A nieces as tenants in common, A he 
gave his residuary realty upon trust to pay the 
income to “ all my nephews A nieces ” for their 
lives A the life of the survivor, A then devised 
such residue to the survivor, A bequeathed his 
residuary personal estate equally amongst- “ all 
my nephews A nieces”: — Held: the circum- 
stance of testator having given property to his 
wife’s nieces, A having ever called one of them 
his niece, was not- sufficient to include any of his 
wife’s nephews A nieces in the subsequent gifts 
to all his nephews A nieces ; A those only who 
were related by consanguinity were entitled to 
take. — Merrill v. Morton (1881), 17 Ch. I). 382 : 
50 L. J. Ch. 249 ; 43 L. T. 750 ; sub nom. He 
Foster, Merrtll v. Morton, 29 W. R. 394. 

Annotations : — Consd. In the Goods of Aslit-on, [1892] P. 83 ; 

Re Cozens, Miles v. Wilson, [1903] 1 Ch. 138. Reid. Re 

Green, Bath v. Cannon, [19HJ 1 Ch. 134. 


6738 . .] — Teslatar gave to S. A his 

wife, whom he called his nephew A niece, memorial 
rings. He also gave to each of certain other 
“ nephews A nieces,” naming them, a legacy of 
nineteen guineas. H e gave his residuary estate 
in trust for all A every his nephews A nieces 
living at his death, to be equally divided between 
them, “ including my nephews A nieces to whom 
I have given legacies as aforesaid.” S. A some of 
the others named were nephews A niece of 
testator’s wife. The wife of S. was not the niece 
of testator or of his wife. The ct., holding on the 


construction of the will that S. A his wife took as 
nephew A niece in the gift to the class, held, 
further, that they took each a share. — Re Gue, 
Smith v. Gue (1892), 01 L. J. Ch. 510 ; 67 L. T. 
823 ; 40 W. R. 552 ; 36 Sol. Jo. 503 ; affd., 36 Sol. 
Jo. 698, C. A. 

Annotation : — Reid. Re Cozens, Miles v. Wilson, [1903] 1 Ch. 


6739. -.] — (1) The question whether a 
husband’s nephew described in a will as “ my 
nephew ” A a great- niece described as ” my 
niece ” are entitled to share in a gift to “ my own 
nephews A nieces ” depends in every case on 
the particular will A the evidence, no hard A fast 
rule in the affirmation being laid down by Seale - 
Ilayle v. Jodrell , No. 6720, ante, or in the negative 
by Smith v. Lidia rd. No. 6729, ante , Wells v. Wells, 
No. 6736, ante , Merrill v. Morton , No. 6737, ante . 

(2) Nephews A nieces of the half-blood are 
primd facie entitled to share in such a gift. 

(3) There is no general rule that where a legatee 
has once been referred to by an inaccurate descrip- 
tion in a will, the same description in all other 
parts of the will must be treated as including that 
person A all others in the same degree of relation- 
ship. The true rule is to determine by the 
language A context of each will, A any evidence 
properly admissible, the meaning of the expres- 
sions contained in it, A the persons who are 
entitled to share in the benefits thereby conferred. 
— Re Cozens, Miles v. AYTlson, [1903] 1 Ch. 
138 ; 72 L. J. Ch. 39 ; 87 L. T. 581 ; 51 AA r . R. 
220 ; 47 Sol. Jo. 51. 

6740. ■ .] — Testatrix appointed “ my 

nephew's ” A., R., A W. to be the exors. A trustees 
of her w ill, A gave all her residuary estate to them 
upon trust for division “ between my nephews A 
nieces living at the date of my decease ” A the 
children then living of her nephews A nieces who 
had predeceased her. 

A. was a son of a. brother of testatrix. R. A 
AV. were nephews of her first husband Held : 
only testatrix’s own nephews A nieces A the 
children of such of them as had predeceased 
testatrix took under the gift- of residue . — -Re 
Green, Bath v. Cannon, [1914] 1 Ch. 134 ; 83 
L. J. Ch. 248 ; 110 L. T. 58 ; 58 Sol. Jo. 185. 

6741. .] — The mere fact that testator 

has in the earlier part of his will attached to a 
legatee what is in fact a misdescription does not 
operate to extend a subsequent gift to a class so 
as to include the person so misdescribed in the 
class of which he would otherwise not have been 
a member. Thus the fact that a wife's niece has 
been in an earlier part of w'ill called by testator 
“ my niece ” will not enlarge a gift to “ my 
nieces ” so as to include the nieces of the wife.— 
Re AAInn, Burgess v. AAInn (1916), 86 L. J. Ch. 
124 ; 115 L. T. 698 ; 61 Sol. Jo. 99. 

6742. Whether nephews & nieces of half-blood 
included.] — The description of nephews A nieces 
includes the child of a brother or sister of the 
half-blood. — Grieves v. Rawley (1852), 10 Hare, 
63 ; 22 L. J. Ch. 625 ; 68 E. R. 840. 


Annotations : — Folld. Re 
(1886), 2 T. L. R. 459. 
790. Folld. Re Cozens, 
Reid. Halt-on v. Foster 


Hammersley, Kitchen v. Myers 
Apld. Re Reed (1888), 57 L. J. Ch. 
Milos v. Wilson, [1903] 1 Ch. 138. 
(1868), 3 Ch. App. 505. 


6743 . .] — Testator gave his property first 

to his wife A after her death to all his nephews A 
nieces living at her death : — Held : nephews A 
nieces of the half-blood were included in the 
gift. — Re Hammersley, Kitchen v. Myers (1886), 
2 T. L. R. 459. 

6744 . .] — Re Cozens, Miles v. Wilson, 

No. 6739, ante . 
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Wills. 


Sect. 17. — Description of donees : Sub-sect . 6, B. ( c ) 
ii. & iii.y & (d) i., it. & Hi .] 

ii. Inclusion of Great- N ephewa and Great-Neices . 

6745. Whether great-nephews & great-nieces 
Included.] — Power to appoint among nephews Sc 
nieces does not extend to great-nephews, etc. — 
Falkner v. Butler (1765), Amb. 514 ; 27 E. R. 
332. 

Annotations : — Mentd. Easum v. Appleford (1840), 5 My. 
& Cr. 56 ; Carter v . Taggart (1848). 16 Sira. 423 ; He 
Harries* Trust (1859), John. 199 ; Lakin v. Lakin (1865), 
34 Beav. 443 ; Re Meredith’s Trusts (1876), 3 Ch. D. 757 ; 
Champney r. Davy (1879), 11 Ch. D. 949 ; Re Whitrod, 
Burrows t>. Base, (19263 Ch. 118. 

6746. .] — Testator gives the residue to be 

divided after his sister’s death, amongst his 
nephews & nieces, & by a codicil gives to a great 
niece, whom he calls his niece, £500 over & above 
her share after the decease of his sister, in the 
body of his will treated of more at large : — Held : 
none of the great nephews or nieces were entitled 
to share in the residue. — S helley v . Bryer 
( 1821), Jac. 207 ; 37 E. R. 827. 

Annotations : — Apld. Thompson v. Robinson (1859), 29 
L. J. Ch. 280. Consd. Re Blowers Trusts (1870), L. R. 
11 Eq. 97. Refd. Sanderson v . Bayley (1838), 4 My. Sc 
Cr. 66 ; James v . Smith (1844), 14 Sim. 214 ; Crook v. 
Whitley (1856), 25 L. J. Ch. 657 ; Re Standloy’s Estate 
(1868), L. R. 5 Eq. 303. 

6747. .] — Testatrix bequeathed as follows: 

” to my niece, M., daughter of my nephew, 
T., £30. To A. & L., son & daughter of my 
late niece, M., £30 each ” ; & she gave all 

the residue of her property, not thereinafter 
disposed of, unto & equally to be divided amongst 
all her nephews & nieces. Afterwards she gave a 
specific legacy to L., & described her as her niece : 
— Held : by the words “ my nephews Sc nieces ” 
in the residuary bequest, testatrix meant not only 
her nephews <fc nieces, but their children also. — 
James v. Smith (1844), 14 Sim. 214 ; 13 L. J. Ch. 
376 ; 3 L. T. O. S. 297 ; 8 Jur. 594 ; 60 E. R. 
339. 

Annotations : — Refd. Smith v. Lidiard (1857), 3 K. & J. 
252 ; Thompson v . Robinson (1859), 1 L. T. 121 ; Adney 
v. Greatrex (1869), 38 L. J. Ch. 414 ; Grant v. Grant 
(1869), L. R, 2 P. & D. 8 ; Re Blower’s Trusts (1870), 
L. R. 11 Eq. 97: Grant v. Grant (1870), L. R. 5 C. P. 
380 ; Re Green, Bath v. Cannon (1913), 110 L. T. 58. 

6748. .] — Testatrix gave “ to each of the 

present nieces of A. for her own absolute benefit 
the sum of £2,000, & in case any of them shall die 
in my lifetime leaving a child or children who 
shall survive me, then & in every or any such 
case the legacy intended for her so dying shall go 
to her child or children in equal shares, if more 
than one.” At the date of the will & death of 
testatrix there was only one niece of A. alive, 
but there were several grand-nieces & great grand- 
nieces : — Held : the bequest was confined in its 
terms to the niece of the first degree, <fc the children 
of nieces who were dead at the date of the will 
were not entitled to take by substitution. 

It may happen, although a will is unambiguous 
on the face of it, yet that extrinsic circumstances 
may show that you are to give the words a mean- 
ing different from what they apparently signify ; 
as, for instance, where testator gives all his 
property to the children of a particular individual, 
& there are no children but grandchildren, in such 
a case the term children will be construed to 


include descendants (Lord Cranworth, C.). — 
Crook v. Whitley (1857), 7 De G. M. & G. 490 ; 
26 L. J. Ch. 350 ; 3 Jur. N. S. 703 ; 5 W. R. 383 ; 


44 E. R. 191. L. C. 

Annotations : — Distd. Adney v. Greatrex (1869), 38 L. J. Ch. 
414. Refd. Re Herbert’s Trusts (1800), 1 John. Sc H. 
121 ; Re Hotchkiss’ Trust (1869), L. R. 8 Eq. 643 ; Re 
Atkinson, Pybus v. Boyd, [1918] 2 Ch. 138. 

5749 , .] — Testator devised an estate to one 

for life, Sc afterwards to be sold, Sc the proceeds 
equally divided between “ his surviving nephews 
Sc nieces.” He had, in another part of his will, 
designated A. Sc B., who were really his great- 
nephew Sc great-niece, as his nephews Sc nieces : — 
Held : A. & B. did not participate in the pro- 
ceeds. — Thompson v . Robinson (1859), 27 Beav. 
486 ; 29 L. J. Ch. 280 ; 1 L. T. 121 ; 5 Jur. N. S. 
1196 ; 8 W. R. 34 ; 54 E. R. 192. 

Annotations : — Apld. Rc Staudley’s Estate (1868), L. R. 5 
Eq. 303. Distd* Adney v. Groatrox (1869), 38 L. J. Ch. 

414 . 


0750. .] — Stringer v. Gardiner, No. 6826, 

post . 

6751. .] — Under a gift to nephews Sc nieces, 

being descendants of my brothers Sc sisters ” alive 
at a certain period, grandnephews Sc grandnieces 
held not to be entitled. — Williamson v. Moore 
(1862), 8 Jur. N. S. 875 ; 10 W. R. 536. 

0752. .] — Testator gave his residue among 

his nephews & nieces living at his death, & by a 
codicil gave £100 to a grand-nephew (his exor.), 
whom he called his nephew. By a second codicil 
he declared that the £100 was given to him in 
addition to the share of residue given to him by 
the will, his intention being that he should receive 
first the £100, & then the share of residue : — 
Held : all grand-nephews Sc grand-nieces who 
were living at testator’s death were included in 
the gift. — Weeds v. Bristow (1866), L. R. 2 Eq. 
333 ; 35 L. J. Ch. 839 ; 14 L. T. 587 ; 12 Jur. 
N. S. 446 ; 14 W. R. 726. 

6753. .] — Testator gave the proceeds of the 

sale of an estate to his great-nephew, G., & to 
such other of his nephews Sc nieces as should bo 
living at his own or his sister’s decease equally. 
In ono place in his will testator called one of his 
great-nephews his nephew, but in all other places 
he called them great nephews : — Held : nephews 
Sc nieces must be confined to their primary 
signification, so as not to include great-nephews 
Sc great-nieces . — lie Blower’s Trusts (1871), 6 
Ch. App. 351 ; 42 L. J. Ch. 24 ; 25 L. T. 181 ; 
19 W. R. 666, L. JJ. 

An notations Reid. Wells v. Wells (1874). L. R. 18 Eq. 
504 ; Re Parker, Bentliam v. Wilson (1880), 15 Ch. D. 
528; Merrill v. Morton (1881), 17 Ch. D. 382 ; In the 
Goods of Ashton, [1892] P. 83 ; Re Cozens, Miles v. Wilson, 
[1903] 1 Ch. 138. 


6754. .] — Re Cozens, Miles v . Wilson, 

No. 6739, ante. 


iii. Other Cases. 

6755. Whether all nephews & nieces Included— 
Earlier reference in will to named nephew & 
nieces.] — Testatrix gave a sum of money in trust 
for “ my nephew Sc nieces.” She had numerous 
nephews Sc nieces, but in a former part of the will 
she had mentioned by name four nieces Sc one 
nephew : — Held : all the nephews Sc nieces were 
entitled to a share of the trust money. — Re 
Lever’s Trusts (1869), 18 W. R. 35. 


PART XVI. SECT. 17, SUB-SECT. 8.— 
B. (o) ii. 

6746 1. Whether great -nephews & great - 
nieces included .] — Where testator be- 
queathed £1,000 to his two nieces ** the 
Miss Sykes of Leeds, Yorkshire, 
England,” In equal shares. Sc the only 
nieces he had were a Mrs. Ann Barnard 
Sc a Mrs. Clara Sykes, both of Leeds, 


the latter of whom had two, Sc only 
two, daughters, his grandnieces : — 
Held : the latter completely answered 
the description in the will. — Re Millar, 
Barnard v. Mahoney, 17 N. Z. L. R. 
160.— N.Z. 

674611. A — Re Dall, [1918] 

N. Z. L. R. 755.— N.Z. 

8745 iii. .] — Robertson v. Ric- 


(1843), 5 Duul. (Ct. of Sess.) 
1117 ; 15 Sc. Jur. 454.— SOOT. 

PART XVI. SECT. 17, SUB-SECT. 8.— 
B. (o) ill. 

q. Gift to mate nephexos.] — Lucas v. 
Cuday, 10 I. R. Eq. 514. — IR. 

r. “ Nephew John No nephew 
of that name — Whether grandnephew 
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6756. Whether children of great-niece included — 
Power to appoint to great nephews & great-nieces.] 

—Testator gave his residuary estate, after his 
wife’s death, to such of nephews & nieces, grand- 
nephews & nieces, as his wife by deed or will 
should appoint. The wife appointed by will to a 
grand-niece for life, with remainder to her 
children : — Held : the children of the grand-niece 
were not objects of the power. — Waring v . Lee 
(1845), 8 Beav. 247 ; 4 L. T. O. S. 392 ; 9 Jur. 
170 ; 50 E. R. 97. 

6757. Whether nephew entitled — Under bequest 
to “ niece.”] — The “ nephew ” of testator held to 
be entitled to a legacy given by the will to the 
“ niece ” of testator. — Re Arkitt (1853), 21 

L. T. O. 8. 219. 

6758. Whether grandsons & granddaughters in- 
cluded.] — Testatrix gave her real estate in trust 
for her grandchildren (by name) & their issue, as 

M. should appoint, & in default of such appoint- 

ment, upon trust for “ my aforesaid nephews & 
nieces & their respective lawful issue, & also the 
issue, if any, of M., & their several <fe respective 
heirs & assigns for ever ” as tenants in common. 
No nephews or nieces were mentioned in the will. 
M. died without appointing: — Held: (1) there 
was no gift by implication to the grand-children 
& their issue ; (2) the words “ my aforesaid 

nephews & nieces ” could not be read “ my afore- 
said grandsons & granddaughters.” — Campbell v. 
Bouskell (1859), 27 Beav. 325 ; 54 E. R. 127. 

Annotation : — As to (2) Distd. Crampton v. Wise (1888), 
58 L. T. 718. 

(d) Bequests to Cousins . 

i. Cousins Generally. 

6759. Whether bequest limited to first cousins.] — 

Testator, by his will, gave legacies to several 
persons, describing each of them as his cousin. 
By a codicil he gave his residuary estate to all such 
of his cousins, both on his father’s & mother’s 
side, as should be living at his decease, & to all the 
children of such of his cousins as might have 
theretofore died or might die in his lifetime. 
Testator left several first cousins & children of first 
& second cousins, & one first cousin once removed : 
— Held : none of them were included in the resi- 
duary bequest, except the Brst cousins living at 
testator’s death, & the children of first cousins who 
died in his lifetime. — Caldecott v. Harrison 
(1840), 9 Sim. 457 ; 9 L. J. Ch. 331 ; 4 Jur. 885 ; 
59 E. R. 435. 

Annotations: — Apld. Stangor v. Nelson (1855), 25 L. T. 
O. S. 252 (see 6 Do G. M. & G. 68). Consd. Wilks v. 
Bannister (1885), 30 Ch. D. 512. 

6760. .] — Where a bequest is to “ cousins ” 

simpliciter , first cousins only will, in the absence 
of anything to explain the meaning of testator, be 
entitled. — Stoddart v. Nelson, Stanger v . 
Nelson (1855), 0 De G. M. & G. 68 ; 25 L. J. Ch. 
116 ; 26 L. T. O. S. 210 ; 2 Jur. N. S. 27 ; 4 W. R. 
109 ; 43 E. R. 1156, L. C. 

Annotations : — Distd. Frogley v. Phillips (1860), 3 L. T. 141. 
Folld. Stevenson v. Abingdon (1862), 31 Beav. 305. 
Consd. Re Parker, Bentham v. Wilson (1880), 15 Ch. I). 
528 ; Wilks v. Bannister (1885), 30 Ch. D. 512. Refd. 
Crook v. Whitley (1857), 7 De G. M. & G. 490. 

6761. .] — R. a solr., by his will, in 1861, 

after stating that he knew that without a will all 
relatives of equal degree could take equal shares. 


said that he wished, on account of the unequal 
portions thus going to them to make additional 
gifts in favour of those mentioned, & he gave the 
sum of £3,000 Consols to each of his cousins (the 
six persons named) in addition to, & not as substitu- 
tion for, the shares they would otherwise equally 
take with his cousins, the Carters, in N. B. or 
elsewhere (one of whom was a first cousin, & the 
others first cousins once removed). The residue 
of his property testator gave & bequeathed unto 
all his cousins in all respects : — Held : first cousins 
only were entitled to the property. — Burbey v. 
Burbey (1862), 6 L. T. 573 ; 9 Jur. N. S. 96. 

6762. Stevenson v . Abingdon, No. 7123, 

post. 

6763. Whether cousins by marriage Included.] — 

Testatrix gave a share of her residue to her 
“ cousin, Harriet Cloak.” She had no cousin of 
that name, but she had a married cousin, Harriet 
Crane, whose maiden name was Cloak ; & she had a 
cousin, T. Cloak, whose wife’s name was Harriet : 
Held : “ cousin ” might be understood in a popular 
sense as the wife of a cousin ; & Harriet, the wife 
of T. Cloak, was entitled to the share of the residue. 
— Re Taylor, Cloak v. Hammond (1886), 34 
Ch. D. 255 ; 56 L. J. Ch. 171 ; 55 L. T. 649 ; 35 
W. R, 186 ; 3 T. L. R. 178, C. A. 

ii. First Cousins . 

6764. Whether descendants of first cousins In- 
cluded.] — A bequest to testator’s “ first cousins or 
cousins german,” does not include the descendants 
of first cousins. — Sanderson v. Bayley (1838), 4 
My. & Cr. 56 ; 41 E. R. 22 ; sub nom . Saunderson 
v. Bailey, 8 L. J. Ch. 18 ; 2 Jur. 958, L. C. 

Annotations : — Consd. Re Parker, Bentham v. Wilson (1881), 
17 Ch. D. 262 ; Wilks v. Bannister (1885), 30 Ch. D. 512. 

iii. Second Cousins. 

6765. Whether first cousins once removed in- 
cluded.] — Testator bequeathed a fund in trust for 
his second cousins : — Held : a first cousin once 
removed was not entitled to a share. — Bridgnorth 
Corpn. v . Collins (1847), 15 Sim. 538 ; 60 E. R. 
727. 

Annotations : — Consd. Smith v. Lidiard (1857), 3 K. & J. 
252. Distd. Adney v. Greatrex (1869), 20 L. T. 647. 
Apld. Re Parker. Bentham v. Wilson (1881), 17 Ch. D. 
262. Consd. Wilks v. Bannister (1885), 30 Ch. D. 512. 
Mentd. Tench v. Cheese (1855), 6 De G. M. & G. 453 ; 
Matthews v. Keble (1867), L. R. 4 Eq. 467. 

6766. No second cousins.] — Testatrix be- 

queathed her residue to her second cousins of the 
name of S., & the issue of such of them as were 
dead. She had no second cousins, but she had 
three first cousins once removed of that name, two 
of whom were living at her death, & had children, 
but the third was then dead, leaving children : — 
Held : the two surviving first cousins once removed, 
& the children of the one who was dead, were 
entitled to the residue, to the exclusion of the 
children of the former, although they were in the 
same degree of relationship to testatrix as her 
second cousins would have been had she had any. 
— Slade v . Fooks (1838), 9 Sims. 386; 8 L. J. 
Ch. 41 ; 2 Jur. 961 ; 59 E. R. 406. 

Annotations : — Apld. Crook i>. Whitley (1856), 25 L. J. Ch. 
057. Folld. Re Bonner, Tucker v. Good (1881), 19 Ch. D. 
201. Consd. Wilks v. Bannister (1885), 30 Ch. D. 512. 
Refd. Re Parker, Bentham v. Wilson (1881), 50 L. J. Ch. 
639. 


takes.]— Re Dall, [1918) N. Z. L. R. 
755.— N.Z. 

,t. ** Whole of my nephews d' 
nieces.'*] — A bequest to the whole !of 
f testator's nephews & nieces : — Held : 
to include a nephew & niece by the 
half blood, children of a sister -uterine, 
as well as nephews & nieces by the full 


blood. — N orris v. Norris (1839), 2 
Dun). (Ct. of Sess.) 220.— SCOT. 

PART XVI. SECT. 17, SUB-SECT. 6.— 
B. (d) i. 

6759 i. Whether bequest limited to 
first cousins .] — Copland’s Executors 
v . Milne, [1908] S. C. 426 ; 45 So. L. R. 


314 ; 15 S. L. T. 733.— SOOT. 

PART XVI. SECT. 17, SUB-SECT. 6.— 
B. (d) iii. 

6765 i. Whether first cousins once 
removed included. ]— Drylie's Factor 
v. Robertson, etc. (1882), 9 R. (Ct. of 
Seas.) 1178 ; 19 So. L. R. 884.— SCOT. 
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Sect* 17 .--Description of donees : Sub-sect 0, B. ( d ) 
iii. t iv. & v.j & ( e ) ; sub-sect 7, A . (a).] 

6767. - — J — Testator, after giving to his 

sister a life interest in the whole of his property, 
devised & bequeathed same after her death upon 
trust for sale, & to divide the proceeds amongst 
“ my second cousins.” Testator had no “ second 
cousins ” either at the date of his will or at his 
death, or any born afterwards : — Held : first 
cousins once removed were entitled. — Re Bonner, 
Tucker v. Good (1881), 19 Oh. D. 201 ; 61 L. J. 
Ch. 83 ; 45 L. T. 470 ; 30 W. R. 68. 

Annotation Consd. Wilks v. Bannister (1885), 30 Ch. D. 


6768. Admissibility of evidence to 

explain latent ambiguity.]— Devise “to William 
Marshall, my second cousin.” Testator had no 
second cousin so named, but he had two first 
cousins once removed, one named William Marshall, 
the other named William John Robert Blandford 
Marshall : — Held : a latent ambiguity, 6c parol 
evidence admitted to dissolve it. — Bennett v. 
Marshall (1850), 2 K. & J. 740 ; 69 E. K. 980. 

Annotations /—Reid. Grant v. Grant (1870). L. It. 5 I\ 
380 ; Webber r. Corbett (1873), h. It. 16 Eq. 515. 

6769. Whether children of first cousin once 
removed Included — No second cousins.] — Slade 
v. Fooks, No. 676(5, ante. 

6770. Whether children of first cousin included.] 

Testator gave one-third of his property to his 
first cousins 6c two-thirds to his second cousins. 
At his death he left first cousins, second cousins, & 
children & grandchildren of first cousins : — Held : 
the term “ second cousins ” did not include children 
or grandchildren of first cousins. — Re Parker, 
Bentham v. Wilson (1881), 17 Ch. D. 262; 50 
L. J. Ch. 639 ; 44 L. T. 885 ; 29 W. R. 855, C. A. 

Annotations:— Consd. Re Bonner, Tucker v. Good (1881), 
19 Ch. D. 201 ; Wilka v. Bannister (1885), 30 Ch. D. 512. 

6771. Whether grandchildren of first cousin 
included.] — Re Parker, Bentham v. Wilson, No. 
6770, ante. 


iv. First and Second Cousins. 

6772. Whether first cousins once removed in- 
cluded.] — Legacies to first & second cousins 
includes first cousins once removed 6c a grand- 
niece not being more distant. — Mayott v. Mayott 
(1786), 2 Bro. C. C. 125 ; 29 E. R. 71. 

Annotations Distd. Sauderbon v. Bay ley (1838), 1 My. A: 

99 i? 4 «JRbtd . .Re Parker, Bentham v. WHhoii (1881), 17 
9,1; 262. Consd. Wilks r. Bannister (1885), 30 Ch. J). 

» 12 L R«M. Silcox v. Bell (1823), 1 L. J. O. S. Ch. 137 : 
Re Bonner, Tucker r. Good (1881), 19 Ch. D. 201. 

6773. .] — Wilks v . Bannister (1885), 30 

Ch. D. 512 ; 54 L. J. Ch. 1139 ; 53 1,. T. 247 ; 33 
W. R. 922 ; 1 T. L. 11. 680. 

Annot(Ai(nu Re Teale, Teale v. Teale (1885), 53 

r - "36 ; Re Sampson, Sampson r. Sampson, [1896 j 
1 Ch. 630. 

6774. .] — Glasier v. Foyster (1895), 39 

Sol. Jo. 656. 


6775. Whether first cousins twice removed 
Included.] — Where the decree referred it to the 
master to inquire whether testator left any 
relations of the degree of first or second cousins : — 
Held: first cousins, twice removed, ought to be 
included in the report. — Silcox v. Bell (1823), 1 
Sim. & St. 301 ; 1 L. J. O. S. Ch. 137 ; 67 E. R. 


Annotations /—Expld. Sanderson v. Bayley (1838), 4 My. 

1 r barker, Bentham v. W’ilwon (1880), 

9J 1 - 528. Consd. Wilks v. Bannister (1885), 30 

cn. j j. 512. 


6776. Whether second cousins included.] — Under 


a bequest of a residuary fund to testator's first & 
second cousins, & the children of his kinsman, 
which children were first cousins of testator, twice 
removed, all persons related to testator in the 
degree of second cousins are entitled.— -C harge v . 
Goodyer (1826), 3 Russ. 140 ; 38 E. R. 529. 

Annotations : — Expld. Sanderson v. Bayley (1838), 4 My. 
& Cr. 56 ; Re Parker, Bentham v. Wilson (1881), 17 
Ch. D. 262 . Refd. Wilks v. Bannister (1885), 30 Ch. D. 
512. 

6777. Whether grand-niece included.] — M ayott 
v. Mayott, No. 6772, ante. 

v. Half Cousins. 

6778. Meaning of “ half cousins.”] — Testatrix, 
who had lived in the West Riding of Yorkshire, 
left property in trust for 14 my cousins & half 
cousins.” She had first cousins, first cousins once 
removed, both upwards & downwards, second 
cousins, & first cousins twice removed. There 
was evidence that in testatrix's neighbourhood it 
was the usual custom to speak of first cousins once 
removed as half cousins, but some slight evidence 
that even in that district there was some doubt 
about the use of the word in that precise sense : — 
Held : the term “ half cousin ” must have the 
meaning given to it in the English language as 
used in ordinary life ; no particular local significa- 
tion should be attached to it ; 6c first cousins, first 
cousins once removed 6c second cousins took under 
the gift. — Re Chester, Servant v. Hills, [1914] 
2 Ch. 580 ; 84 L. J. Ch. 78. 

(e) Bequest to Other Relations. 

6779. Brothers & sisters — Whether brothers 6c 
sisters of half-blood included.]— A gift in a will to a, 
class of persons described by relationship will, in 
the absence of an overruling context, be construed 
as a gift to all persons answering the relationship, 
whether of the whole blood or of the half-blood ; 
therefore, a bequest simply to “ the sisters of A.” 
will extend to A.’s sisters of the half-blood. — 
Re Reed (1888), 57 L. J. Ch. 790 ; 36 W. R. 682. 

Annotation : — Reid. Re Burnyoat’s Will Trusts, Burnyeat 
v. Ward (1923), 128 L. T. 751. 

6780. — — .] — Testator by his will, dated 

Apr. 23, 1873, bequeathed certain property to his 
wife for life, & declared that at her death the 
property should be equally divided among all his 
” own brothers & sisters at her death ” : — Held : the 
expression my “own brothel's <te sisters ” meant 
brothers 6c sisters of the whole blood, & did not, 
therefore, include those of the half blood. — Re 
Dowson, Dowson v. Beadle (1909), 101 L. T. 
671. 

6781. Next of blood of wife — Whether son by 
prior husband entitled.] — A non. (1503), Plowd. 
Queries 3 ; 75 E. R. 860. 

Sub. sect. 7. — Designation of Donee by 
Name or Description. 

A. Name. 

(a) Misnomer of Individual. 

6782. Misnomer immaterial — Where donee ascer- 
tained.] — R ivers’ Case, No. 6648, ante. 

6783. .] — Tomkins v. Tomkins (1743), 

2 IIov. Supp. 456 ; 19 Yes. 120, n. ; 34 E. R. 1177, 
L. C. 

Annotations : — Refd. Sleech v. Thorintfton (1754), 2 Vcb. Son. 
560 ; Garvey v. Hibbert (1812), 19 Ves. 125 : Harrison v. 
Harrison (1829), 1 Hubs. & M. 71 ; Re Hull's Estate (1855), 
21 Beav. 314. 


PART XVI. SECT. 17, SUB-SECT. 7.— A. (a). 

ftvpo i* ^* M07?l€r immaterial — Where donee ascertained.}— Re Noble’s Trusts (1870), 5 I. K. Eq. 14u. IR. 
6782 ii. .h-Re Murray, Public Trustee v. Murray (1914), 33 N. Z. L. R. 1381.— N.Z. 
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6784. Error in name & sex.] — An 

error in the name & sex of a legatee will be rectified 
by a designation in a will. & by the context, when 
it can apply to no other person ; & parol evidence 
will be admitted to raise & remove latent 
ambiguities. 

Testator gave a copyhold estate to his nephew 
William Bell for life & after his decease to trustees 
as follows upon trust for Elizabeth Abbott, a 
natural daughter of Elizabeth Abbott, of the parish 
of G., single woman, & who formerly lived in my 
service, for life, & after her decease for all & every 
the child & children of E. Abbott, as tenants in 
common. In default of such issue, with remainder 
over. It appeared that there was no such person 
as Elizabeth Abbott, a natural daughter of 
Elizabeth Abbott, single woman, but there was 
John Abbott, a natural son of Elizabeth Abbott, 
whose reputed father was William Bell, a nephew 
of testator. Testator’s relations insisted that the 
bequest had failed for ambiguity, & they filed this 
bill, claiming a division of the proceeds of the 
estate : — Held : the gift did not fail, & the children 
of John Abbott, who was dead, were entitled. — 
Ryall V. IIannam (1847), 10 Beav. 536 ; 16 L. J. 
Ch. 491 ; 10 L. T. O. S. 126 ; 11 Jur. 761 ; 50 
E. It. 688. 

Annotation s : — Consd. Bernanconi v. Atkinson (1853), 10 

Haro. 315. Apld. AY Arkitt (1853), 21 L. T. (>. H. 210 ; 

Re HickitY Trusts (1853), 11 Haro, 209. Reid. Mostyn 

v. Mostyn (1853), 22 L. J. Ch. 073. 

6785. Onus of proof.] — Where a person not 

named in a will claims a legacy on the ground of 
mistake in the name, he is bound to show that he 
was of necessity intended, <fc that the party named 
was of necessity not intended. — Mostyn v. Mostyn 
(1854), 5 11. L. Cas. 155; 23 L. J. Ch. 925; 21 
L. T. O. 8. 175 ; 10 E. R. 857, H. L. 

6786. .] — Where a legatee is accurately 

named in a will there is no rigid rule forbidding 
any further inquiry as to who is the person to take 
the benefit, but there is a strong presumption 
against any person claiming whose name is not 
that mentioned in the will, which can only be over- 
come by positive evidence of a cogent nature, 
clearly proving that testator did not- mean the 
person so named in the will to take the benefit. 

A domiciled Scotsman by his will, made in 
Scot-s form, left legacies 4-o various Scottish 
charities, & also a legacy to “ The National Society 
for Prevention of Cruelty to Children.” There 
was a society of which that was the correct title, 
which had its headquarters in London, & confined 
its operations to England ; there was also a 
“ Scottish National Society for ” the same object 
which worked in Scotland, <fc that society claimed 
the legacy : — Held : the English Society was 
entitled to the legacy. — National Society for 
the Prevention of Cruelty to Children v. 
Scottish National Society for the Prevention 
of Cruelty to Children, [1915] A. C-. 207 ; 84 
L. J. P. C. 29 ; 111 L. T. 869 ; 30 T. L. R. 657 ; 
58 Sol. Jo. 720. II. L. 

6787. Christian name.] — A devise to Margaret, 
daughter of W. K. is good, although her name was 
Margery. — Gynes v . Kemsley (1677), 1 Freem. 
K. B. 2*93 ; 89 E. R. 212. 

6788. .] — Though the Christian name of the 

legatee was mistaken in the will, the legacy was 
established upon the description & evidence, not- 
withstanding great delay in filing the bill. — Smith 
v . Coney (1801 ), 6 Ves. 42 ; 31 E. R. 928. 

Annotation : — Refd. Doe d. Le Chevalier v. Huthwaite (1818), 

8 Taunt. 306. 

6780. .] — A devise to one by the name of 

Mary, whose Christian name was Elizabeth, is 
good if the jury find from the circumstances that 


she was the person meant to be designated. — 
Doe d. Cook v . Danvers (1806), 7 East, 299 ; 
3 Smith, K. B. 291 ; 103 E. R. 115. 

Annotations : — Mentd. Hume v. Rundell (1822), 6 Madd. 

331 ; Cholmondeley v. Clinton (1823), Turn. & R. 107 ; 

Bingham v. Woodgate (1829), 1 Russ. & M. 32 ; Thompson 

v. Harding (1845), 1 C. B. 940 ; Delaehorois v. Delacherois 

(1804), 4 New Rep. 501 ; Portland v. Hill (1806), 12 Jur. 

N. 8. 280. 

6790. Intention established by reference to 

children.] — Testator left residue to the children 
of his sisters Estrella & Reyna ; Estrella had 
children, Reyna had none, & had changed her 
name, & was a nun professed, but he had a third 
sister, Rebecca, who had children, this is not 
sufficient to substitute the name of Rebecca for 
Reyna. — Del Mare v. Rebello (1792). 3 Bro. 
C. C. 446 ; Cas. temp. Talb. 296 ; 1 Ves. 412 ; 29 
E. R. 635, L. C. 

Annotations : — Apld. Mostyn v. Mostyn (1853), 22 L. J. Ch. 

673. Refd. Holmes r. Custance (1800), 12 Vos. 279 ; 

Gregory v. Gregory (1871), 19 W. R. 711 ; Rc Clicnoweth, 

Ward v. Dwellcy (1901), 17 T. L. R. 515. 

6791. .] — Testator gave a sum of 

stock to trustees, for the benefit of ‘‘all & every 
the child & children of his niece Catherine, & of 
his nephew, the late James Coghlan.” Testator 
never had any nephew named James, who was 
ever married & had children ; the only nephew 
who was ever married, & who was dead at the 
date of the will, having left children surviving 
him, was named Henry. Evidence was entored 
into before the master, who found that testator 
had mistaken James for Henry : — Held : upon 
exceptions to the master’s report, that testator 
having made his will in ignorance of the real state 
of his family had made no more mistake than that 
of giving to the children of a person who had 
no children. Exceptions allowed. — Daubeny v. 
Cogiilan (1842), 12 Sim. 507 ; 11 L. J. Ch. 177 ; 
6 Jur. 230 ; 59 E. R. 1227. 

6792. Adverse claims by two classes.] — 

A will contained a legacy of £300 to Commodore 
P. D., of S., & a like legacy to the children of 
1\ H. D. This last legacy was claimed by the 
three children of H. O. D., & also adversely by 
the five children of P. D., whose real name was 
P. J. D. P. J. D. & H. O. D. were both in the 
same degree of relationship to testatrix, & she 
had given like legacies to their brothers & sisters. 
H. O. D. was dead at the date of the will : — Held : 
the previous gift to Commodore P. D., & the fact 
that the gift was not to the children of “ the 
said ” P. H. D., together with the intention 
manifested in the will to provide for all the 
members of the D. family, was sufficient to enable 
the ct. to decide, upon the face of the will, that 
the children of H. O. D. were intended, although 
there was no reference to him as ‘‘the late ” 
II O . D. — Douglas v. Fellows (1853), Kay, 
114 ; 23 L. J. Ch. 167 ; 24 L. T. O. S. 21 ; 2 W. K. 
654 ; 69 E. R. 49. 

Annotation : — Retd. Micklefcliwait v. Micklethwait (1858), 

4 C. B. N. S. 790. 

6793. Name of living substituted for de- 

ceased child.] — Testator gave the residue of his 
property in trust for his four children, Ann, 
Charles, Florence Mary, & Agnes Emily. He 
had living four children, Ann, Charles, Florence, 
Mary, & iVlice Martha. He had previously had a 
child Agnes Emily, but she had been dead more 
than five years : — Held : the name of Alice 
Martha must be substituted for that of Agnes Emily. 
— Gregory v. Gregory (1871), 19 W. R. 711. 

6794. Names transposed.] — The will of 

testator contained a bequest in favour of “ Florence 
Lilian Savory & Thomas Savory,” the two children 
of my nephew J. F. Savory ; another bequest, to 



828 


Wills. 


Sect, 17. — Description of donees : Sub-sect, 7, A, (a) 
‘ (bU & B,& C , ] 

“ my nephew Allen Edward Savory 99 for his life, 
& thereafter in trust for “ his two children, 
Gordon Savory & Ronald Savory, in equal 
shares ” ; & a further bequest, to “ Florence 

Savory, the wife of Allen Edward Savory, during 
her life,” & subject thereto, “ in trust for her 
two children, Gordon Savory & Ronald Savory, 
in equal shares.” These were, in fact, the names 
of the children of J. L>. Savory, while the children 
of Allen Edward & Florence Savory were named 
Florence Lilian & Thomas. Upon motion to omit 
from the probate the Christian names so trans- 
posed in the will : — Held : this could not be done, 
as it was not shown that testator did not mean 
those names to be inserted in the will, though he 
might not have meant so to benefit the persons 
to whom these names actually belonged. — In the 
Goods of Durlacher (1896), 75 L. T. 664. 
Annotation Refd. Gregson v. Taylor, [1917] P. 256. 

6795. Name misspelt.] — Legatee’s name very 
falsely spelt ; referred to a master to see who was 
intended. — M asters v. Masters (1718), 1 P. Wins. 
421 ; 24 E. R. 454. 

Annotation s : — Refd. Thomas v. Thomas (1796), 6 Term Rep. 
671 ; Smith v Doe d. Jersey (1819), 7 Price, 379 ; Williams 
v. Hushes (1857). 24 Beav. 474. Mentd. Brudenell v. 
Boughton (1741), 2 Atk. 268; St. Albans v. Beauclerk 
(1743), 2 Atk. 636 ; Hatton v. Hooley (1773), LofTt, 122 ; 
Haborgham v. Vincent (1793), 4 Bro. C. C. 353 ; Norman 
t>. Morrell (1799), 4 Ves. 769 ; Bonner v. Bonner (1807), 13 
Ves. 379 ; Mirehouse v. Seaife (1837), 2 My. & Cr. 695 ; 
Ferraris & Croker v. Hertford (1843), 3 Curt. 408. 

6796. Error in both names.] — Legatee’s both 
Christian & surnames mistaken, yet the legacy is 
good. — B eaumont v. Fell (1723), 2 P. Wms. 
141 ; 24 E. R. 673. 

Annotations : — Consd. Walpole r. Cholmondeley (1797), 

7 Term Rep. 138 ; Doe a. Chichester v. Oxenden (1810), 

3 Taunt. 147 ; Doe d. Hiscocks v. Hiscocks (1839), 5 
M. & W. 363, N.F. Mostyn v. Mostyn (1854), 5 H. L. Cas. 
155 Distd. Ackworth v. Benton (1870), 22 L. T. 776. 
Refd. Dore v. Geary (1749), 1 Wils. 247 ; Thomas d. Evans 
v. Thomas (1796), 6 Term Rep. 671 ; Beachcroft v. Beach- 
croft (1816), 1 Madd. 430 ; Douglas v. Fellows (1853), 
Kay, 114 ; Grant v. Grant (1870), L. It. 5 C. P. 380. 

6797. Wrong name habitually used by testator.] 

— Annuity bequeathed to testator’s brother 
Edward for life, remainder to his children by his 
present wife. At date of the will he & his wife 
were dead ; & their children had other legacies 
under it ; & testator had only one brother having 
a wife <fc children, Samuel, whom he had been in 
the habit of calling Edward & Ned. His children 
held to be entitled upon these circumstances. — 
Parsons v . Parsons (1791), 1 Ves. 266; 30 

E. R. 335, L. C. 

Annotation Consd. Mostyn r. Mostyn (1854), 5 H. L. Cae. 
155. 

6798. Assumed name of legatee.] — A legacy 
having been given to a legatee in a name which 
she had for many years assumed, the Ct. will 
direct an inquiry, who was the person meant. — 
Neathway v . Ham (1829), Taml. 316 ; 48 E. R. 
126. 

6799. “ Miss Sarah Jameson ” — Testator ac- 
quainted with Mrs. Sarah Jameson — & her daughter 
Miss Francis Ann Jameson.] — Bequest to “ Miss 
Sarah Jameson.” There was no Miss Sarah 
Jameson. Testatrix was acquainted with Mrs. 
Sarah Jameson, & her daughter, Miss Frances 
Ann Jameson. Frances Ann Jameson was held 
to be entitled to the legacy. — L ee v, Pain (1845), 
as reported in 4 Hare, 201 ; 9 Jur. 247 ; 67 E. R. 
619. 

Annotations . 

60 ; Cruse 
Harrowby 
(1875), 10 
Ch. D. 117 


.•—Refd. Pritchard r. Norris (1855), 25 L. T. O. S. 
1 Howell (1858), 4 Drew. 215 ; Johnstone v. 
(1859), 7 W. R. 610 ; Dimond v. Rostock 
Ch- Ai>p. 358 ; Re Smith's Trusts (1878), 9 
; Re Stephenson, Donaldson r. Bomber, [1897] 


1 Ch. 75 ; In the Goods of Hubbock (1905), 21 T. L. R. 
333 ; lie Whiston, Whiston t>. Woolley (1923), 93 L. J. Ch. 
113. Mentd. Bourne v. Hartley, Bourne v. Mahon (1854), 

2 Eq. Rep. 910 ; Benham v. Newell (1855), 24 L. J. Ch. 
424 ; Palmer t>. Newell (1855), 20 Beav. 32 ; Thurnall v. 
Rayner (1856), 4 W. R. 404 ; Tatham v. Drummond (1864), 
10 Jur. N. S. 557 ; Wilson v. O’Leary (1872), 7 Ch. App. 
448 ; Whyte v. Whyte (1873), L. R. 17 Eq. 50 ; Blakey 
v. Latham (1889), 41 Ch. D. 518. 

6800. Gifts of shares of residue — “ Ann Sarah 
Parker ” & “ Ann Parker ” — Same person.] — By 

his wiil testator bequeathed his residue between 
Ann Sarah Parker & ten other persons (naming 
them). Two of the legatees having died, the 
testator, by a codicil, gave the residue between 
eight persons, naming them, & Ann Sarah Parker, 
G. F., & Ann Parker. It appeared that Ann 
Sarah Parker & Ann Parker were the same 
persons : — Held : she was entitled to one-tenth, 
& not to two-elevenths of the residue. — Read v, 
Strangeways (1850), 12 Beav. 323 ; 50 E. R. 1085. 

Misnomer of charity.] — See Charities, Vol. 
VIII., pp. 306, 307, Nos. 865-873. 

Misnomer of corporation.] — See Corporations, 
Vol. XIII., p. 282, Nos. 132-134. 

Admissibility of extrinsic evidence.] — See Part 
XVI., Sect. 14, ante, 

( b ) Effect of Clianqe of Name. 

6801. Change of name on marriage.] — Devise to 
A. remainder to the next of his name A woman 
who has changed the name by marriage previous 
to the death of A. shall not have it. — Bon v. 
Smith (1596), Cro. Eliz. 532 : 78 E. R. 779. 

Annotations : — Refd. Pyot v. Pyot (1749), 1 Ves. Sen. 335 ; 
Stert v. Plate) (1839), 7 Scott, 422. Mentd. Cholmondeley 
v. Clinton (1820), 2 Jac. & W. 1. 

6802. .] — Crosthwaite v. Dean, No. 6811, 

post. 

6803. .] — A contingent devise to the next 

of kin of the name shall go to a female next of 
kin of the name at the time of the devise though 
changed by marriage, before the contingency 
happens. — Jobson’s Case (1597). Cro. Eliz. 576 ; 
78 E. R. 820. 

Annotations: — Distd. Pyot r. Pyot (1749), 1 Ves. Son. 335. 
Refd. Stert v. Platol (1839), 7 Scott, 422. Mentd. Chol- 
mondeley v. Clinton (1820), 2 Jac. & W. 1. 

6804. .] — Devise of real & personal estate 

in trust for the nearest relation “ of the Pyots.” 
The latter held to be “ nomen collectivum,” & 
descriptive of that particular stock, & that this 
mixed fund should not go to the heir-at-law of 
that name. A change of the name of Pyot, by 
marriage, held not to exclude. — Pyot v. Pyot 
(1749), 1 Ves. Sen. 335 ; Belt’s Sup. 101 ; 27 
E. R. 1060, L. C. 

Annotations: — Consd. Doe d. Thwaites v. Over (1808), 1 
Taunt. 263 ; Leigh v. Leigh (1808), 15 Vos. 92 ; Wright 
r. Atkyns (1815). Coop. G. Ill : Doe d. Chattaway v. 
Smith (1816), 5 M. & S. 126. Apld. Carpenter v. Bott 
(1847), 15 Sim. 606. Consd. Boys v . Bradley (1853), 10 
Hare, 389. Refd. Re Roberts, Repington v. Roberts 
(1881), 45 L. T. 450 ; Brigg v. Brigg (1885), 54 L. J. Ch. 
464. Mentd. Cholmondeley v. Clinton (1820), 2 Jac. 

& W. 1 ; Liley v. Hey (1842), 11 L. J. Ch. 415. 

6805. .] — Testator bequeathed a fund in 

trust for his next of kin of the surname of Crump 
who should be living at the decease of A. B. A 
lady whose maiden name was Crump was testator’s 
sole next of kin at A. B.’s death ; but she married 
after testator’s death, & then took & ever 
afterwards bore her husband’s surname, which 
was Carpenter : — Held : nevertheless, she was 
entitled to the fund. — Carpenter v, Bott (1847), 
15 Sim. 006 ; 16 L. J. Ch. 433 ; 9 L. T. O. S. 
333 ; 11 Jur. 723 ; 60 E. R. 755. 

Charitable institutions.] — See Charities, Vol. 
VIII., pp. 308-311, Nos. 895-901, 911-919. 

Will speaking from death .] — See Sect. 15, sub- 
sect. 1, ante , 
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B . Description . 

6806* General rule.] — Mistake in the description 
of legatees, yet legacy held good, & took place 
according to the intention. — Bradwin v. Harpur 
(1769), Amb. 374 ; 27 E. R. 249. 

6807 “ Three remaining children of uncle A. B.” 
— Uncle & cousin of same name — Uncle having 
three grandchildren — Cousin having children 
answering description.] — Bequest of £800 to the 
four eldest children of testatrix’s cousin A. B. & 
£200 to the three remaining children of her uncle 
A. B. Testatrix had a cousin So an uncle of that 
name. The cousin had seven children, So the 
uncle one, but he had three remaining grand- 
children, one other having died : — Held : the three 
younger children of the cousin were entitled to 
the £200. — Bristow v. Bristow (1842), 5 Beav. 
289 ; 49 E. R. 589. 

Annotation : — Mentd. Lee v. Pain (1845), 4 Hare, 201. 

6808. 44 Niece the daughter 99 — Son only child.] — 

A legacy given by testator to his “ niece, the 
daughter ” of his late sister Sarah : — Held : to be 
taken by his nephew, the son So only child of his 
deceased sister Sarah Ann. — Re Rickit’s Trusts 
(1853), 11 Hare, 299 ; 1 Eq. Rep. 251 ; 21 L. T. 
O. S. 334 ; 17 Jur. 004 ; 1 W. R. 492 ; 68 E. R. 
1288 ; sub nom . Re Rickit’s Trusts, Ex p. 
Waud, 22 L. J. Ch. 1044 ; sub nom. Re Arkitt, 
21 L. T. O. 8. 219. 

6809. Resident “ apothecary 99 of dispensary — 
44 Dispenser 99 but no apothecary.] — A testator be- 
queathed 19 guineas each to the “ surgeon ” & 
resident “ apothecary ” of the 8. Dispensary, or 
any who might hold the like situation at his 
decease. There were two surgeons So no resident 
apothecary, but a “ dispenser ” : — Held : the three 
were entitled to 19 guineas each.— Ellis v. Bar- 
tritm (No. 2) (1857), 25 Beav. 109 ; 53 E. R. 577. 

6810. Gift to surgeon of dispensary — Two sur- 
geons.] — E llis v. Bartrum (No. 2), No. 6809, ante. 

6811. Error as to marriage — Bequest to woman 
In maiden name — Donee married to knowledge of 
testator.] — Testator, by will dated in 1849, be- 
queathed the interest of a fund to Charlotte Lee, 
“ but in case Charlotte Lee should marry, or die 
unmarried, the fund was to go over. Charlotte 
Lee was the maiden name of testator’s daughter 
who had been married in 1828 ; So it was found 
that testator knew of her marriage, but that it 
could not be shown under what circumstances he 
knew it. It also appeared that Charlotte’s husband 
had in 1849 not been heard of for many years. 
After testator’s death the husband appeared, & on 
the death of Charlotte claimed the fund : — Held : 
the circumstances were sufficient to show that 
testator in 1849 believed his daughter’s husband to 
be dead, So he intended that no husband of hers 
should have the benefit of the fund ; So on her 
death it passed by the gift over. — Crosth waite v . 
Dean (1868), L. R. 5 Eq. 245 ; 16 W. R. 355. 
Annotation : — Reid. Grant v. Grant (1870), L. R. 5 C. P. 380. 

6812. 44 Late nephew ” mentioned by name — 
Nephew of that name living — Brother of same name 
dead.] — Testator bequeathed personalty among 
his nephew John So his niece Hannah, & the children 
of his late nephew, Mark Ingle, & his niece Eliza. 
Testator had a brother, Mark Ingle, who was 
dead at the time of his making his will, So who had 
left children, a nephew, Mark Ingle, who was alive. 
So had children at the date of the will, So a nephew. 


Robert Ingle, who was dead at that date, So had 
left one child : — Held : the children of the living 
nephew, Mark, took. So there was a gift to the 
niece Z., So not to her children . — Re Ingle’s 
Trusts (1871), L. R. 11 Eq. 578 ; 40 L. J. Ch. 310 ; 
24 L. T. 315 ; 19 W. R. 676. 

6813. To person entitled in possession to house 

named — Under limitations of deed not in existence 
— Heir-at-law entitled in possession.] — Testator 
bequeathed a collection of books, manuscripts So 
pictures to his exors. to hold as heirlooms & suffer 
same to be used So enjoyed by the person who for 
the time being under the limitations of a certain 
deed of entail bearing date the day of shall 

be entitled to the possession of M. House. At 
testator’s death there was no such deed of entail 
as described in the will in existence So testator was 
entitled to the house absolutely in fee simple : — 
Held : collection belonged to heir-at-law of testator 
as the person entitled in possession to M. House. — 
Re Bute (Marquess), Bute (Marquess) v. Ryder 
(1884), 27 Ch. D. 196 ; 53 L. J. Ch. 1090 ; 32 W. R. 
996. 

Annotation : — Consd. Re Slade, Watson v. Witliam (1918), 

87 L. J. Ch. 536. 

Misdescription of charity .] — See Charities, Vol. 
VIII., pp. 307-308, Nos. 874-894. 

Misdescription of corporation .] — Sec Corpora- 
tions, Vol. XIII., p. 282, Nos. 132-134. 

Misdescription of executor .] — See Executors, 
Vol. XXIII., pp. 28-29, Nos. 26-35. 

Admissibility of extrinsic evidence .] — See Sect- 
14, ante. 

C. Reference to Person Already Named or 

Described. 

6814. General rule.] — Seale-Haynk v. Jodrell 
No. 6720, ante. 

6815. Reference to “said A. B.” — Daughter of 
A. B. of same name.] — Clarke v. Clarke (1845), 
2 Holt, Eq. 334 ; 71 E. R. 898. 

6816. Annuities & pecuniary & specific legacies 
— Gift of residue to 44 legatees before named.”] — 
Real So personal estate given to trustees, upon trust 
to pay the income to testator’s wife for her life. So 
within or at the expiration of ten years from the 
death of the survivor of himself So his wife to sell 
So convert the same into money, So out of the 
income to pay annuities to several persons So 
classes of persons for the term of ten years, with 
pecuniary legacies to the same persons So classes. 
So also to other persons, at the expiration of that 
time, So annuities to other persons for the lives of 
the annuitants, & specific legacies to others. The 
residue was then given to all & every the several 
legatees before named, with exceptions, rateably 
So in proportion to the amount of their respective 
legacies. The wife survived testator : — Held : 
(1) the “legatees before named’’ should be 
construed to be the legatees taking benefits out of 
the fund which fell in at the wife’s death, So the 
44 legacies ” such legacies as remained to be satisfied 
at the expiration of the ten years. 

(2) A class described as “the children ” of B., 
but not otherwise named, came within the descrip- 
tion of “ legatees before named.’’ — Bromley v. 
Wright (1849), 7 Hare, 334 ; 68 E. R. 137. 

Annotations: — As to (1) Consd. Re Holmes’ Trusts (1853), 

1 Drew. 321. Refd. Gaskin v. Roprers (1866), L. R. 2 Eq. 

284 : Re Jodrell. Jodrell v . Seale (1890), 44 Ch. D. 590. 

6817. Gift by name & description — Reference 


PART XVI. SECT. 17, SUB-SECT. 7. 

— B. 

a. 2'tvo devisees answering descrip - 
lion — Testator's intention to exclude 
one of devisees proved .] — McIntosh v. 


Bbssky, 26 Gr. 496. — CAN. 

b. Children by first marriage — Testa - 
tor married three times — Whether bene- 
ficiaries of second marriage take. ] — 
LiNG*r. Smith, 25J3r. 246. — CAN. 


c. Description of devisee changed by 
subsequent deed of resettlement.}— Rc 
Croker, 2 I. R. Eq. 58. — IR. 

d. Testator's ** godchild.”] — Re 
Blaynky’b (Lord) Trust (1875), 9 
I. R. Eq. 413.— IR. 
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Sect. 17 . — Description of donees: Sub -sect. 7, C. ; 
sub-sect. 8, J", B, & C.] 

to legatees 44 specially named.”] — Testator, after 

giving legacies to various persons, some of whom 

were mentioned by name & others described as a 

class, bequeathed the residue of his property to his 

several legatees thereinbefore “ specially named,’’ 

exclusive of the objects taking under the trusts 

for the distribution of blankets : — Held : testator, 

by excluding certain persons not mentioned by 

name from his residuary bequest, had sufficiently 

explained his intention ; &. that under the words 

** specially named ” those legatees who were not 

mentioned nomination , but only described as a 

class, were entitled to share equally with the other 

legatees. — Re Holmes’ Trusts (1853), 1 Drew. 

321 ; 22 L. J. Oh. 393 ; 01 E. R. 475. 

Anrwiafi^n .-—Reid. Re Jodrell, Jodrell v. Seale (1890). 41 
Ch. D. 590. 


6818. Lately spent money on her account — Re- 
duction of annuity by codicil.] — Testator, by his 
will, gave F. B. £80 per annum long annuities to 
the year 1860, <fc a 44 deferred annuity ” of £80 from 
Christmas, 1859. By a codicil, which did not 
mention F. B.’s name, he said, I direct that my 
exors. 4 ‘ make my long annuities of £80, instead of 
£80, be only £30 per annum , & a reversionary 
annuity purchased on her life, £30, as I have lately 
expended money on her account ” : — Held : F. B. 
was referred to, & she was entitled to £30 a year 
only.— Ellis v. Bartrum (No. 1) (1857), 25 
Beav. 107 ; 53 E. R. 576. 

681 9. Previous accurate description — Subsequent 
inaccurate description.] — Testatrix gave 44 to her 
niece Laura, the second daughter of her brother 
John Webber,” certain chattels. In a subsequent 
part of her will she gave to 44 each of her nieces, 
Laura Webber ” & others, £50 ; & almost 

immediately afterwards 41 to each of her nieces, the 
said Laura Webber” & others £100; & divided 
her residuary estate equally between 44 the said 
Laura Webber ” <fc three others. 

Testatrix had two nieces, one named Laura, the 
second daughter of her brother John, & the other 
named Laura Frances Tonkin, the daughter of 
her brother William : — Held : testatrix having 
once clearly & accurately described her niece Laura, 
as Laura 4 4 the second daughter of her brother 
John,” whenever she mentioned 44 her niece 
Laura ” afterwards, she must be presumed to have 
meant the same person. — Webber v. Corbett 
(1873), L. R. 16 Eq. 515 ; 43 L. J. Ch. 164 ; 29 
L. T. 365. 


Annotations Llvesay v. Walpole (1875), 23 W. R. 

825. Reid. Ticknor v. Old (1874), L. R. 18 Eq. 422 ; 
Patching v. Barnett (1880), 28 W. R. 886. 


6820. Previous inaccurate description — Same de- 
scription in later part of will .] — Re Cozens, Miles 
v. Wilson, No. 6739, ante. 


Sub-sect. 8. — Designation of Donee by 
Name and Description. 

A. In General. 

6821. Genera] rule — Name to prevail against 
description — Extent of application.]— Testator 
devised a life interest in an estate to his 44 sister 
Mary Frances T.D. ” ; he had no sister, but he 


had a sister-in-law, of that name. After making 
other devises & bequests, he gave the residue 
equally among four persons, one of whom was thus 
named & described, 44 my niece Mary Frances 
T.D.” He had no niece who bore those two names 
conjointly ; he had nieces who bore one or other 
of those names : — Held : the bequest as to the 
fourth part was void for uncertainty. 

There is a maxim that the name should prevail 
against an error of demonstration, but then you 
must first show that there is an error of demon- 
stration, & until you have shown that, veritas 
nominis tollit nomen demonstrationis does not 
apply (Lord Campbell, C.). — Drake v. Drake 
(I860), 8 H. L. Cas. 172 ; 29 L. J. Ch. 850 ; 3 L. T. 
193 ; 11 E. R. 392, H. L. 

Annotations : — Consd. Charter v. Charter (1874), L. R. 7 
H. L. 364. Refd. Garland v. Beverley (1878), 9 Ch. D. 
213 ; lie Waller, White v. Scoles (1899), 47 W. R. 563. 
Mentd. Farrer i\ St.. Catharine’s College, Cambridge 
(1873), L. R. 16 Eq. 19. 

6822. .] — Testator devised lands 

to William, the eldest son of testator’s nephew. 
The nephew had two sons, John, the elder, & 
William, the younger : — Held : the devise was to 
William. — Garland v. Beverley (1878), 9 Ch. D. 
213 ; 38 L. T. 911 ; 26 W. R. 718 ; sub nom . Re 
Garland, Garland v. Beverley, 47 L. J.Oh. 711. 

Annotations : — Apld. lie Lyon’s Trusts (1879), 48 L. J. Ch. 
245 ; Patching v. Barnett (1880), 43 L. T. 50. Refd. 
Anderson t*. Berkley, [1902] 1 Ch. 936. Mentd. Owen v. 
Gibbons, [1902] 1 Ch. 636. 

6823. Two persons answering name & descrip- 
tion.] — Testator who was a fanner by his will gave 
a legacy in these terms : 44 to W., one of my farm- 
ing men.” At the date of testator’s will, & at the 
time of his death, lie had two persons in his service 
named W., one of them was a farming man, <fe the 
other was employed both in the house & in the 
farm : — Held : upon some evidence that testator 
intended to benefit, the latter the latter & not the 
former was entitled to the legacy.— R eynolds v. 
Whelan (1847), 16 L. J. Ch. 434 ; 9 L. T. O. S. 392 ; 
affd ., see 1 K. A J. at p. 533, L. O. 

Annotations : — Consd. Re Foltham’s Trusts (1855), I K. & J. 
528. Refd. Re Waller, White v. Scoles (1898), 68 L. J. Ch. 
107. 

Admissibility of extrinsic evidence .] — See Part 
XVI., Sect. 14, ante. 

R. Name Correct and Descri ption Incorrect. 

6824. General rule — Name prevails.] — A wrong 
description of a legatee will not defeat a legacy 
given to him by name. — Stan den v. Macnab 
(1797). 6 Bro. Pari. Cas. 193 ; 2 E. R. 1021, H. L. ; 
affg . S. C. sub nom. Standen v. Stan den (1795), 2 
Ves. 589, Jj. O. 

Annotations Refd. Rishton v. Cobb (1839), f> My. & Cr. 
145. Mentd. Hales v. Murgerurn (1796), 3 Vew. 299 ; 
Langharn v. Nenny (1797). 3 Ves. 467 : Roe d. Rcade v. 
Reado (1799), 8 Term Rep. 118; Bradly v. Westcott 
(1807). 13 V os. 445 ; Bullock v. Fladgate (1813). 1 Ves. 

& B. 471 ; Jones r. Curry (1818), 1 Swan. 66; Lewis v. 
Lewdly n (1823), Turn. & R. 104 ; Doe d. Nowell v. Roake 
(1825), 2 Bing. 497 ; Houghani v. Sandys (1827), 2 Sim. 

95 ; Lovell v. Knight (1831), 1 L. J. Ch. 47 ; Lompriere 
v. Valpy (1832), 5 Sim. 108; Miller v. Travers (1832), 8 
Bing. 244 ; Dummer v. Pitcher (1833), 2 My. & K. 262 ; 
Morrioe v. Langharn (1840), 11 Sim. 260 ; Evans v. Evans 
(1856), 23 Beav. 1. 

6825. Relationship inaccurately stated — 44 Son 
R ’* — Grandson.] — A. having a son & a grandson, 
both of the name of Robert, devises lands to his 
son Robert & his heirs. Robert, the son, dies in 


PART XVI. SECT. 17, SUB-SECT. 8. 

—A. 


®- such person as named peraoi 
existing.] In the Goods of Murphy, ' 
L. R. Ir. 581. — IR. 


f. Name correct — Person taken as 
persona dr si gnata .) — -By the terms of a 
will testator gave all his property to 


his wife for her life. & then deelarod 
that after her death L., his adopted 
son, should be owner of the property. 
Testator's wife pre-decoased hfm : — 
Held : after the death of testator L. 
took as a persona designate! , whether in 
fact his adoption was valid or not. — 
Lalta Prasad v. 8 alio Ram (1908), 


X. L. R. 31 All. 5. — IND. 

PART XVI. SECT. 17, SUB-SECT. 8. 

— B. 

g. Relationship inaccurately stated.) 
—Re Martin (1889), 8 N. Z. L. R. 277. 
— N.Z. 

h. Knowledge of testator. Y~ -Testator 
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the lifetime of testator. Testator afterwards 
republished his will & animo teatandi declared that 
Robert, his grandson, should have the lands which 
were given to Robert, his son. The grandson 
cannot take the land thus devised ; for, by the 
death of the son, the devise to him was void A 
therefore could not be revived to the grandson by 
the parol declaration. — Stead v . Berier (1679), 
2 Show. 63 ; T. Raym. 408 ; T. Jo. 135 ; 89 E. R. 
794 ; sub nom . Berrier v. Stead, Poll. 546 ; sub 
nom. Steed v. Berrier, 1 Vent. 341 ; Freem. K. B. 
477 ; sub nom . Strode v. Perryer, 2 Mod. Rep. 
313 ; sub nom . Strode v. Berager, 2 Lev. 243. 

Annotations: — Refd. Simpson v. Hornby (1716), Glib. Ch. 

115. Mentd. A.-G. •». Downing (17G9), 1 Dick. 415. 

6826. " Niece Elizabeth S.” — Great- 

great-niece Elizabeth Jane S.] — Testator be- 
queathed a legacy to his niece, Elizabeth A. When 
this will was made testator’s niece, Elizabeth S. 
was dead, as he knew ; but he had at that time a 
great-great-niece of the name of Elizabeth Jane S., 
who survived him : — Held : Elizabeth Jane, the 
great-great-niece was entitled to the legacy. — 
Stringer v. Gardiner (1859), 4 De G. A J. 468 ; 
27 Beav. 35 ; 33 L. T. O. S. 295 ; 7 W. R. 602 ; 
45 E. R. 182, L. C. A L. JJ. 

Annotations: — Refd. Carey v. Cuthbert (1873), 22 W. R. 

249 : Re Waller, White t>. Scolos (1899), 68 L. J. Ch. 526. 

6827. “ Sister M. F.” — Further bequest to 

niece M. F. — Sister-in-law M. F.] — Drake v. 
Drake, No. 6821, ante. 

6828. Gift to mother byname — Gift to daughter 
intended.] — Testator gave £100 in trust to pay 
the interest to A. till her daughter B. shall attain 
twenty-four ; A then he gave the said £100 A the 
interest then due to her said mother A. This 
legacy decreed to the daughter at the age of 
twentv-four. — C larke v. Norris (1797), 3 Ves. 
362 : ‘30 E. R. 1054, L. C. 

6829. Address wrongly stated — School in street 
named — School discontinued & transferred.] — A 
testator gave the residue of his personal property 
to the trustees of the British A Foreign Schools in 
the Borough road, London. At the date of the 
will the British & Foreign School Society, in which 
testator took a great interest, had a school, a 
training college, A offices in the Borough road, as 
well as schools in other parts of the country, but 
after the date of the will A before testator’s death 
the society sold their property in the Borough 
road, discontinued the schoo!, A removed the 
college to Isle worth A the offices to London. 
There were no trustees of the society : — Held : in 
the circumstances, the British A Foreign School 
Society was entitled to the residuary gift, A the 
money was to be paid to the person who was 
entitled on behalf of the society to give a discharge 
for it . — Re Vaughan, Scott v. British A Foreign 
School Society (1901), 17 T. L. R. 278. 

C. Description Sufficient but Name Incorrect . 

6830. Sufficient statement of relationship.] — 
Devise to W. the eldest son of 0., who was the 
eldest son but his name was A., decreed a good 
devise. — P itcairne v. Erase (1679), Cas. temp. 
Finch, 403 ; 23 E. R. 220. 

Annotation : — Distd. Mnstvn t\ Mostvn (1854), 5 H. L. Cas. 

156. 

made a bequest to “ A. JL, my avurasa 
sou,’* knowing that A. R. was not his 
avurasa son : — Held : the misdescrip- 
tion was immaterial & A. B. took the 
bequest. — Court of Wards v . Ven- 
kata SURYA MaHIPATI R AM A KRISHNA 
Rau, I. L. u. 20 Mad. 167.— IND. 

PART XVI. SECT. 17, SUB-SECT. 8. 

— C. 

6880 i. Sufficient statement of relation- 


6881. .] — (1) Legacy to John & Benedict, 

sons of J. 8. J. 8. had two sons, James A B. but 
no son of the name of John : — Held: James should 
take. 

(2) Legacy to the son A daughter of W. He 
had four sons : — Held : none of the sons could 
take, but the daughter took the whole. — D owset 
v. Sweet (1753), Amb. 175 ; 27 E. R. 117, L. C. 

Annotations : — As to (1) Distd. Doe d. Chichester v. Oxenden 

(1810), 3 Taunt. 147 ; Mostyn v. Mostyn (1854), 5 H. L. 

Cas. 155. Refd. Stephenson v. Heathooto (1758), 1 Eden, 

38. As to (2) Refd. Delmarc v. Robello (1792), 1 Vos. 412. 

6832. “ Six grandchildren ” — Name of one 

repeated, of another omitted.] — Residue to six 
grandchildren, the name of one repeated, that of 
another omitted, all of them shall take. — G arth 
v . Mkyrick (1779), 1 Bro. C. C. 30 ; 28 E. R. 966. 
Annotation Refd. Gregory v. Gregory (1871), 19 W. R. 711. 

6833. .] — Legacy to testator’s “ namesake 

Thomas, the second son of his brother John.” 
John had no son of the name of Thomas, but his 
second son’s name was William, who was held 
entitled. — S tockdale v. Busiiby (1815), Coop. G. 
229 ; 19 Ves. 381 ; 35 E. R. 540. 

6834. Lately living in Dublin.] — Molloy 

v . Hurst (1836), Donnelly, 11 ; 47 E. R. 193. 

6835. .1 — Ryall v. JIannam, No. 6784, 

ante. 

6836. .] — Testator gave to Sarah S. the 

unmarried sister of T. A W. an annuity of £20 a 
year for her life. He also gave to Mr. F., who 
married the sister, now deceased, of T. & W. an 
annuity of £30 for his life ; & in case Sarah 8. 
should depart this life before F., he gave him an 
additional annuity of £20 for his life. There was 
no person of the name of Sarah S. ; but T. & W. 
had two sisters only, Lucy, who had been married 
to J., A Mary, who was never married, but who 
for many years had lived with F., by whom she 
had four children who were brought up by him. 
Testator had frequently called at the house where 
the legatees resided A made them gifts of money, 
A lie did so after the death of Mary. The annuities 
were paid for some time after the decease of 
testator, but payment was refused after the 
decease of Lucy II. ; A upon a bill filed : — Held : 
F. was entitled to the annuity of £30 . — Ford v. 
Batley (1852), 23 L. J. Ch. 225 ; subsequent 
proceedings (1853), 17 Beav. 303. 

6837. .] — Testatrix made a bequest in 

favour of “ John Bird, son of the late Charrington 
Bird, who was my first husband’s brother.” 
H. W. Charrington, son of a brother-in-law of the 
first husband, claimed the fund, as being the 
person meant by testatrix : — Held : the claim 
was a good one. — Re Meredith’s Trust (1864), 
10 L. T. 565 ; 12 W. R. 849. 

6838. .] — Bequest to “ Francis, the 

youngest son of F. G.” He had no son Francis, 
but he had an eldest named Arthur Francis A a 
youngest named Arthur Charles, who was testator’s 
godson : — Held : the youngest was entitled to 
the legacy. — Re Gregory’s Settlement A Will 
( 1865), 31 Beav. 600 ; 6 New Rep. 282; llJur. N.8. 
634 ; 13 W. R. 828 ; 55 E. R. 767. 

6839. .] — Testatrix, by her will left a 

legacy to “ P. IT. son of C. A. H.” C. A. H. had 

6830 ill. .] — Testator devised Ills 

property in trust to pay, inter alia , a 
legacy of £500 to his “ godson, the Hon. 
H. A. J. P., son of Lord G.” His god- 
son was in reality the Hon. E. M. P., 
another son of Lord G. : — Held : the 
legacy passed to the godson, the Hon. 
E. M. P . — Re Blake’s Trusts, (1904] 
1 I. R. 98.— IR. 

6830 iv. .] — Baxter v . Morgan*, 

7 L. R. Ir. 501.— IR. 


ship.] — He Gray, Menary v Short, 
(1919] St. R. Qd. 295.— AUS. 

6830 ii. .] — Testator bequeathed 

a sum of money to his “ sister Anastasia 
Cummings.” He had only two sisters, 
Catharine Kelly, to whom he be- 
queathed a like sum, by her proper 
name, & Maria Cummins : — Held : 
the gift took effect in favour of Maria 
Cummins . — He Wi titty, 30 O. R. 300. 
—CAN. 
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Sect. 17 . — Description of donees : Sub-sect . 8, C. 

three sons, but neither of them was named P. H. 
but one was generally known as B. H. : — Held : 
“ son of C. A. H.” was a sufficient description to 
show that one of the three sons was meant, & as 
“ B.” might be easily mistaken for “ P.,” there 
being no son “ P.,” B. H. was entitled to the 
legacy. — Re Hooper, Hooper v. Warner (1902), 
88 L. T. 100 ; 51 W. R. 153 ; 47 Sol. Jo. 30. 

D. Name Applicable to One Person and Descrip- 
tion to Another. 

6840. Statement of relationship applicable to one 
person — Name applicable to another — Name held to 
prevail.] — A., devised to S. D. for life, remainder 
to his first, second, third, fourth, fifth, sixth, <fc 
other sons in tail male, according to seniority of 
age, & priority of birth, remainder to his first, 
etc., & other daughters in tail general ; remainder 
to G. H. the eldest son of J. H. for life, remainder 
in strict settlement to his first & other sons in 
tail male, & first & other daughters in tail general, 
with like limitations as to S. D. — remainder to 
8. H. the second son of J. IT. for life ; remainder 
to his first & other sons & daughters in strict 
settlement ; remainder to J. n. the third son of 
J. H. for life, remainder to his first & other sons 
& daughters in strict settlement with similar 
limitations. J. H. was the second son, & S. H. 
the third : — Held : 8. H. being rightly named, 
was entitled to take, although wrongly described 
in the will, as being the second son of J. H. — 
Doe d. Le Chevalier v. Hutii waite (1818), 
8 Taunt. 306 ; 2 Moore, C. P. 304 ; 129 E. R. 
401 ; on appeal (1820), 3 B. & Aid. 632. 

Annotations: — Expld. Doe d. Hiscocks v. Hiscocks (1839), 
5M.&W. 363. Consd. Camoys v. Blundell (1848), 1 H. L. 
Ca«. 778. Distd. Adams v. Jones (1852), 21 L. J. Ch. 352. 
Consd. Bcmosconl v. Atkinson (1853), 10 Hare, 345. 
Apld. Re Feltliam’s Trusts (1855), 1 K. & J. 528. Distd. 
Gillett v. Gane (1870), L. R. 10 Eq. 29. Consd. Charter 
v. Charter (1874), L. R. 7 H. L. 364. Refd. Thomson & 
Baxter v. Hempenstall (1849), 1 Rob. Eccl. 783 ; Re 
Waller, White v. Scoles (1898), 68 L. J. Ch. 107. 

6841. .] — Testator devised an 

estate in Jamaica to trustees upon trust, so long 
as Robert B., the second son of his daughter, E. B. 
should be under the age of twenty-one years, to 
pay & apply £150 per annum out of the rents & 
profits for his maintenance & education, & subject 
thereto upon various other trusts, in favour of 
his daughter E. B., & his grandson Robert B. ; &, 
subject to all those trusts, in trust for the Robert B. 
for life, with remainder to his first & other sons in 
tail male, with remainder in moieties in favour of 
H. C. & R. C., the second & third sons of his 
daughter I. C., & their issue. Testator also devised 
his estate in England in trust for his daughter E. B., 
for life, with remainder to his said grandson 
Robert B. for life, with remainder to his first & 
other sons in tail male, with remainder to the third, 
fourth, fifth, & every other son of E. B., severally 
&; successively in tail male, with remainder to 
testator’s right heirs. E. B. had no second son 
named Robert. The name of her eldest son was 
Robert, & that of her second son Henry : — Held : 
the circumstances, this was a mistake in the name, 
& not in the description of the devisee ; & Henry, 
& not Robert, was entitled to take under these 
devises ; & parol evidence was admitted to 

explain the ambiguity. — Bradshaw v. Bradshaw 
(1836), 2 Y.&C. Ex. 72 ; 6L. J. Ex. Eq. 1 ; 160 
E. R. 316. 

Annotations : — Expld. Doe d. Hiscocks v. Hiscocks (1839), 


5 M. & W. 363. Distd. Gillett v. Gane (1870), L. R. 10 Eq. 

29. Consd. Charter v. Charter (1874), L. R. 7 H. L. 364 ; 

Garland v. Beverley (1878), 9 Ch. D. 213. Refd. 

Bemasconl v. Atkinson (1853), 10 Hare, 345. 

6842. .J — Bequest to John New- 

bolt, second son of William Strangways Newbolt, 
vicar of Somerton. The vicar of Somerton was 
William Robert Newbolt. His second son was 
Henry Robert, & his third son John Pryce : — Held : 
John Pryce Newbolt was entitled to the legacy. — 
Newbolt v. Pryce (1844), 14 Sim. 354 ; 4 L. T. 
O. S. 272 ; 8 Jur. 1112 ; 60 E. R. 395. 

Annotations : — Consd. Adams v. Jones (1852L 21 L. J. Ch. 

352 ; Gillett v. Gane (1870), L. R. 10 Eq. 29. Refd. 

Mostyn v. Mostyn (1853), 22 L. J. Ch. 673. 

6843. .] — A., the grandchild of 

C. & B. the widow of a child of O. : — Held : under 
the circumstances, entitled to a bequest made to 
A. & B. widow, described as “ children of C.” — 
Re Blackman (1852), 16 Beav. 377 ; 51 E. R. 
824. 

Annotation : — Apld. Re Halston, Ewen v. Halston, [19121 

1 Ch. 435. 

6844. .] — Testator devised cer- 

tain freehold property to trustees to the use of his 
son George Gillett for life, & after his decease to 
the use of “ Robert Gillett, the fourth son of George 
Gillett,” in fee, in case he should attain twenty- 
one ; but if he should die under that age, to the 
use of the fifth son in fee, & if he should die under 
twenty-one to the first son coming after the fifth, 
who should attain twenty-one. Robert H. Gillett 
was the third, & John William Gillett was the 
fourth son of George Gillett, who had seven sons. 
There were reasons apparent from the evidence; 
why testator passed over the first & second sons, 
but none for omitting the third son : — Held : 
the name must prevail over the description, A 
Robert H. Gillett, the third son/ took under the 
above devise. — Gillett v. Gane (1870), L. R. 10 
Eq. 29 ; 39 L. J. Ch. 818 ; 22 L. T. 58 ; 18 W. R. 
423. 

Annotations : — Distd. Re Fry, Matthews v. Greonman (1874). 

22 W. R. 679. Refd. Re Wolverton Mortgaged Estates 

(1877), 7 Ch. D. 197 ; Patchings. Barnett (1880), 28 W. K. 

886. 

6845. -.] — Garland v. Beverley, 
No. 6822, ante. 

6846. - -.] — Bequest unto “ my 

niece, Mary Elizabeth G., now residing with me.” 
The only niece of testator was named Elizabeth W. 
Mary Elizabeth G. was a stranger in blood to 
testator, being the wife of an illegitimate son of 
testators wife. Neither Elizabeth W. nor Mary 
Elizabeth G. actually resided with testator, but 
both of them visited at his house, & were in 
attendance upon him during his lak> illness, in 
the course of which his will was made : — Held : 
Mary Elizabeth G. was the person designated.— 
Re Lyon’s Trusts (1879), 48 L. J. Ch. 245. 

6847. Description held to prevail.] - 

Testator devised his estates on trust for “ the 
second son of Edward Weld, of Lul worth ” for 
life, with remainders to his sons successively in 
tail male, with like remainders to the third & other 
sons, except the eldest, of Edward Weld, & their 
sons ; with remainders to the first & other sons of 
each brother, except the eldest brother of the 
Edward Weld successively in tail male ; with 
like remainders to the second & other sons, except 
the eldest, of Lady Stourton, “ one of the sisters of 
Edward Weld.” There was not, at the date of the 
will or death of testator, any such person as Edward 
Weld of Lulworth, but it appeared from evidence 
as to the state of the Weld family that Joseph 
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Weld was the then possessor of Lul worth, that 
he had an eldest brother living, that Lady Stourton 
was one of his sisters, & that he had an eldest son, 
named Edward Joseph, commonly called Edward, 
A a second son, named Thomas, both unmarried : — 
Held : the descriptions of the unnamed devisee, 
taken with the whole context of the will, A with 
the evidence of the state of the Weld family, clearly 
designated the second son of Joseph Weld, A lie 
was entitled as tenant for life in possession to the 
devised estates. — Camoys (Loud) v. Blundell, 
(1848), 1 H. L. Cas. 778 ; 9 E. R. 909, H. L. ; 
affg. S. C. sub nom. Blundell v. Gladstone 
(1848), 1 Ph. 279, L. C. 

Annotations : — Consd. Thomson & Baxter v. Hempenstall 
(1841)), 1 Rob. Eccl. 783 ; Adams v. Jones (1852), 21 L. J. 
Ch. 352 ; Bernaseonl v. Atkinson (1853), 10 Ilare, 345. 
Distd. Mostyn v. Mostyn (1854), 5 H. L. (’as. 155. Consd. 
(', barter v. Charter (1874), Jj. R. 7 H. L. 364 ; Garland r. 
Beverley (1878), 9 Ch. D. 213 ; Re Waller, White v. Scales 
(1898), 68 L. J. Ch. 107. Refd. Wilkinson v. Bewicko 
(1853), 3 Be G. M. & G. 937 ; Re Ki l vert’s Trusts (1871), 
L. It. 12 Eq. 183 : Rc Fry’s Estate, Matthews v. Grcenman 
(1874), 31 L. T. 8. 

6848. .J— Where a legacy was 


given to a legatee by the name A description of 
“ C. II., the wife of A.,” II. being in fact the wife 
of A., A C. II. his daughter, an infant of tender 
years, the ct. would not presume that there was 
any mistake in the preparation of the will ; A, 
it being more probable that testator had mis- 
taken the name than the description of the legatee, 
the ct. held that the legatee intended was reason- 
ably certain, A decreed the legacy to be paid 
according to the description A not according to 
the name. — Adams v. Jones (1852), 9 Hare, 485 ; 
21 L. J. Ch. 852 ; IS L. T. O. S. 82b ; lb Jur. 159 ; 
08 PL R. 002. 

Annotations : — Distd. Gillcttr. Gaue (1870), L. R. 10 Eq. 29. 

Consd. Charter t\ Charter (1874), L. R. 7 H. L. 364. Reid. 

Bernasconi v. Atkinson (1853), 10 Hare, 345. 


6849. .] — Testator bequeathed 

£4,000 in trust for his brother for life, A after 
liis decease upon trust to pay or divide the principal 
sum unt o or equally between the child or children 
of the brother living at his decease except Thomas, 
his eldest son, A the issue then living of any, 
except Thomas, then dead, such issue taking their 
parent’s share only. It was shown by parol 
evidence, that Thomas was the youngest son of 
testator’s brother at his decease ; A that, to 
testator’s knowledge, when lie made his will the 
eldest son of his brother was possessed of a large 
fortune, wTiile the youngest A other children were 
unprovided for : — Held : the eldest' son, A not- 
Thomus, was the son intended to be excepted. — 
Hodgson v. Clarke (1860), 1 I)e G. F. A J. 394 ; 
45 E. R. 412, L. C. A L. JJ. 

Annotation : — Consd. Re Gregorys Settlmt. (1865), G Now 

Rep. 282. 

6850. — — .J — Neeld v. Neeld, 

[1878| W. N. 219. 

6851 . — -.] —He Bootiiroyd, 

Boothroyd v. Boothroyb (1889), 5 T. L. R. 
482, C. A. 

6852. .] — Testator gave legacies 

to “ such of the daughters of my late friend 
Ignatius Seoles deceased as shall be living A un- 
married at my decease.” Ignatius Seoles was 
living at the elate of the will, A had never been 
married. He was the son of J. J. Seoles, who was 
dead at the date of the will, A who had several 
daughters, five of whom were living A unmarried 
at the date of testator’s death. It appeared that 
testator was acquainted with t he Seoles family, A 
knew the five daughters of J. J. Seoles intimately, 
A might have known J. J. Seoles ; also that 
he knew that Ignatius was a Jesuit priest, A could 
not marry. By a former will he had left legacies 


J. — VOL. XLIV. 


to the daughters of J. J. Seoles by name, describing 
them as the daughters of “ the late Mr. Seoles 
. . . who formerly resided ” at the house where 
J. J. Seoles had lived : — Held : the five daughters 
of J. J. Seoles were entitled to the legacies.— 
Re Waller, White v. Scores (1899), 68 L. J. Ch. 
520 ; 80 L. T. 701 ; 47 W. R. 563 ; 43 Sol. Jo. 
509, C. A. 

ytnnotations : — Refd. Re Of tier, Samuel r. Ofnor, [19091 
1 Ch. 60 ; Re Bleekly, Sidobotham v. Blockly, (1920) 1 Ch. 
450. 


6853. Description of occupation applicable to one 
person — Name applicable to another — Name held 
to prevail — Curates of specified church.] — Testator 
bequeathed to J. B. A N. L. A J. D. C. W., described 
as curates of a specified church, £25 each. At the 
date of testator’s will. A at tlic time of his death, 
J. B. A N. L. A W. C. B. were curates of the church 
in question, A J. 1>. C. W. never had been curate 
of the church, but there was a clergyman of that 
name : — Held : it was falsa dernonstratio only, 
evidence of intention could not be admitted, A 
J. 1). C. W., A not W. C. B., took the legacy. — 
Farrkr v. St. Catharine’s College, Cam- 
bridge (1873), L. R. 10 Eq. 19 ; 42 L. J. Ch. 809 ; 
28 L. T. 800 ; 21 W. R. 043, L. C. 


Annotations : — Mentd. Burton v. Ncwbcry (1875), 1 Ch. D* 
234 ; Green v. Tribe (1878), 9 Ch. D. 231 ; Re Love, Green 
n. Tribe (1878), 47 L. .T. Ch. 783 : FolleUr. Pettman (1883), 
23 Ch. D. 337 : Rc Turnbull, Skipper v. Wade, [190.>J 1 Ch. 
7911 • Itp \'n.ii‘K. Slmrlnton v. Povah (1922), 128 L. T. 61J. 


6854. 


Description held to prevail 

* -a a + ,-v 


Servant.] — Testator by his w T ill, made in 1856, 
gave a legacy of £10 to his servant, Susanna Cole. 
He had at that date a servant of that name, but 
in 1858 she married A loft testator’s service, 
although for five years she continued to be 
employed occasionally in his house. When she 
left, her place was taken by her sister, Ann Cole. 
In 1871 testator made a codicil, by which he gave 
a legacy of £100 ‘ k to my servant Susanna Cole.” 
At the date of the codicil, Ann Cole was still in 
this testator’s service : — Held : Ann Colo was 
entitled to the legacy of £100.— Re Fry’s Estate, 
Matthews v. Greenman (1874), 31 L. T. 8 ; 22 
W. H. 813, C. A. 

6855. .j — Testator by will, 

dated in 1874, shortly before his death, bequeathed 
to his cxops. a sum of New 3 I 7 er Cent. Annuities, 
upon trust to sell same A apply the proceeds 
in the purchase of a life annuity in “ the name 
A for the benefit of my housekeeper, M. R., 
whether living in mv service at the time of my 
death or not.” M. R. had left testator’s service 
six or seven years before, A married in 1871, A 
her sister, E.*R„ had been since 1870, A was at 
the time of testators death, in his service as his 
housekeeper : — Held .* the primary description of 
the legatee, “ my housekeeper,” A not the name, 
was in this case a guide to testator s intention, A 
E. R. was entitled to the fund .— Rc Ni nx s i rusts 
ns 7 . r »L L. R. 19 E( 1 . 331 : 44 L. J. Ch. ; 23 


W. R. 376 , . .... 

6856. Description of property occupied applicable 
to one person — Name applicable to other persons-—- 
Description held to prevail.]— Testator devised his 
estates on trust for ” the second son of Edward 
Weld, of Lulworth,” for life, with remainders to 
his sons successively in tail male, with like 
remainders to the third A other sons, except the 
eldest, of the said Edward Weld, A their sons ; 
with remainders to the first A other sons^ of each 
brother, except the eldest brother, of the 
Edward Weld successively in tail male ; with like 
remainders to the second A other sons, except the 
eldest, of Lady Stourton, “ one of the sisters of the 
said Edward Weld.” There was not, at the date 
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Wills. 


Sect. 17. — Description of donees : Sub-sect . 8, D . ; 
sub-sect. 9.] 

of the will or death of testator, any such person 
as Edward Weld of Lul worth, but it appeared 
from evidence as to the state of the Weld family 
that Joseph Weld was the then possessor of Lul- 
worth, that he had an. eldest brother living, that 
Lady Stourton was one of his sisters, & that lie 
had an eldest son, named Edward Joseph, com- 
monly called Edward, & a second son, named 
Thomas, both unmarried : — Held : the descriptions 
of the unnamed devisee, taken with the whole 
context of the will, & with the evidence of the 
state of the Weld family, clearly designated the 
second son of Joseph Weld, & lie was entitled as 
tenant for life in possession to the devised estates. — 
Cajvioys (Lord) v. Blundell (1848), 1 H. L. Cas. 
778 ; 9 E. R. 969, H. L. ; affg. S. C. sub nom. 
Blundell v. Gladstone (1843), 1 Pli. 279, L. 0. 

Annotations : — Apld. Adams r. Jones (1852), 21 L. J. Cli. 
1152. Consd. Bernasooni v. Atkinson (1854), 23 L. J. Oh. 

18 4. Apld. Charter i\ Charter (1874), L. It. 7 H. L. 361. 
Reid. Thomson & Baxter r. ilempcnstall (181!)), 1 Bob. 
Feel. 783 : Wilkinson r. Bowicko (1853), 3 I)o G. M. Nr G. 
!)37 ; Mostyn v. Mostyn (1854), 5 11. L. Cas. 155; lie 
Ivilvert’s Trusts (1871), L. H. 12 Eq. 183 ; He Fry’s 
Estate, Matthews v. Greenmail (1874), 31 L. T. 8 ; Gar- 
land v. Beverley (1878), 9 Ch. D. 213 ; He Waller, White 
v. Seoles (1898), 08 L. ,1. Ch. 107. Mentd. In the Goods of 
Collins (1819), 13 ,lur. 1108; Parsons r. Benn (1850), 

19 L. J. Ch. 201. 


Sub-sect. 9. — Child en ventre sa m4:re. 

6857. Whether child en ventre sa m&re treated 
as born.] —Stanley v. Baker (1585), Moore, K. B. 
220 ; 72 E. R 542. 

Ha notations :■ — Refd. Oates d. Ilatterley r. .Taekson (1742), 
2 Stra. 1172 ; Congreve r. Congreve (1781 ), 1 Bro. C. C. 530. 

6858. .] — Snow v. Tucker (1663), 1 Sid. 

153 ; 82 E. R. 1027. 

6859. .] — Devise to an infant en ventre sa 

e is good. — Taylor v. B yd all (1678), 1 Freem. 

K. B. 243 ; 2 Mod. Rep. 289 ; 89 E. R. 173 ; sub 
nom. Anon., 1 Freem. K. B. 293. 

Annotations : — Refd. Carter v. Barnadlston (1718), 1 P. Wins. 
505. Mentd. Scntterwood r. Edge (1699), 12 Mod. Bep. 
278 ; Stephens r. Stephens (1736), Cas. temp. Talh. 228 ; 
Gower v. Grosvenor (1740), Barn. Ch. 54; Lovell r. 
Lovell (1743). 3 Atk. 11 ; Goodtitle d. Hayward v. Whitty 
(1757), 1 Keny. 506 ; Stanley v. Stanley (1809), 16 Ves. 
491 ; Cadell v. Palmer (1833), 10 Bing. 110; Ackers v. 
Phipps (1835), 9 Bit. N. S. 430 ; Dungannon v. Smith 
(1846), 12 Cl. &■ Fin. 516 ; Holmes v. Prescott (1864), 11 
L. T. 38. 

6860. .] — Hyde v. Seymour (1678), Freem. 

Ch. 42 ; 22 E. R. 1016, L. 0. 

6861. .]— Hale r. Hale (1692), Free. Ch. 

50 ; 24 E. R. 25. 

Annotations : — Apld. Doe d. Lancashire v. Lancashire (1792), 
5 Term Bep. 49. Refd. Congreve v. Congreve (1781), 

1 Bro. C. C. 530 ; Vjllar v. Gilbey, [1906] 1 Ch. 583. 

6862. .] — Under a devise to A. for life, 

remainder to his first son, etc., a son in ventre 
matris at A/s death may take. — Long’s Case 
(1694), Freem. K. B. 505‘; 89 E. R. 381; sub 
nom. Reev v. Long, Garth. 309 ; Holt, K. B. 
228 ; 3 Lev. 408 ; 4 Mod. Rep. 282 ; 1 Salk. 
227 ; Skin. 430 ; sub nom. Reve v. Long, Comb. 
252. 

Annotations : — Consd. Thellusson v. Woodford (1798), 4 
Ves. 227. Refd. Basset v. Basset (1744), 3 Atk. 203 ; 
Millar v. Turner (1747), 1 Vch. Sen. 85; Robinson v. 
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6857 i . Whether child en ventre sa m re 
treated as born.l —Trustees, Execu- 
tors & Age vc y Co., Ltd. v. Sleeman 
(1899), 25 V. L. B. 137. 

6857 ii. 

WELL. 

6857 iii. .]— Murrvy’s Trustee 

v. Murray, [1919] S. C. 552; 56 So. 


Robinson (1751), 2 Ves. Sen. 225; Garth v. Baldwin 
(1755), 2 Ves. Sen. 616 ; Winter v. Perratt (1843). 9 Cl. & 
Fin. 606 : Re Wllmcr’s Trusts, Mooro v. Wingfield, [1903] 
2 Ch. 411. Mentd. Luddington v. Kline (1096), 1 Ld. 
Raym. 203 ; Gulliver v. Vaux (1746), 8 De G. M. & G. 
167, n. 

6863. .] — Musgrave v. Parry (1715), 2 

Vein. 710 ; 23 E. R. 1067, L. C. 

Annotations : — Distd. Millar v. Turner (1747), 1 Ves. Sen. 85. 
Refd. Wallis v. Hodson (1741), 2 Atk. 114; A.-G. i\ 
Duplessis (1752), Park. 144 ; Garth v. Cotton (1753), 3 
Atk. 751. 

6864. .] — One devises the surplus of his 

estate to his children & grandchildren ; a grand- 
child en ventre sa mire at testator’s death shall 
not take : secus had it been to the children <te 
grandchildren living at his death. — N orthey v. 
Strange (17V6), 1 P. Wms. 340 ; 24 E. R. 416. 

Annotation : — Refd. Thellusson t\ Woodford (1805), 1 Bos. Sc 
P. N. II. 357. 

6865. .] — One devises, in case ho leaves no 

son at the time of his death, to J. Testator dies, 
leaving his wife priveynent ensient with a son ; 
this posthumous son is a son living at the testator’s 
death, & J. S. not entitled. — Burdet v. Hope- 
good (1718), 1 P. Wms. 486 ; 24 E. R. 484, L. P. 

A n notation : — Refd. Thellusson v. Woodford (1805), 1 Bos. 
& P. N. It. 357. 

6866. .] — A devise to an infant en ventre 

sa mire is a good executory devise (Lord King, 
G.). — Mortimer v. Mortimer (1732), Kel. W. 
26 ; 25 E. R. 478, L. G. 

6867. -.] — Gulliver v. Wickett (1745), 

1 Wils. 105 ; 95 E. R. 517. 

Annotations : — Refd. Parry v. Boodle (1785). 1 ("ox, Eq. Cas. 

1 S3 ; Doo v. Brabant (1791), 3 Bro. C. C. 393 ; Thellusson 
v. Woodford (1805). 1 Bos. A P. N. R. 357 ; Doe d. Her- 
bert. v. Selby (1821), 2 B. A C. 926; Doo d. Harris 
Howell (1829), 10 B. A C. 191 ; Lenox r. Lenox (1839), 10 
Sim. 400 ; Evers v. Chullis (1859), 7 H. L. ('as. 532 ; 
Eastwood v. Lockwood (1867), L. It. 3 Eq. 487 ; Re 
Martin, Smith v. Martin (1885), 54 L. J. Ch. 1071 ; Re 
Burrows, Cleghorn r. Burrows, [1895] 2 Ch. 497 ; Haneock 
v. Watson, [1902] A. C. 14. 

6868. .] — A posthumous child within a 

provision in marriage articles for such children of 
the marriage, as should he living at the death of 
the father or mother. 

There are many cases where a posthumous 
child is considered as in esse , as to take by devise 
(Lord Hardwjcke, G.). — Millar v. Turner 
(1718), 1 Ves. Sen. 85 ; 27 E. R. 907, L. G. 

Annotations : — Refd. Doe d. Lancashire v. Lancashire (1792), 

5 Term Bep. 4 9 ; Doe d. Clarke v. Clarke (1795), 2 Ily. HI. 
399 ; Thellusson v. Woodford (1798), 4 Vos. 227. 

6869. .] — Bennett v. Honywood (1772), 

Amb. 708 ; 27 E. B. 459, L. G. 

Annotation Mentd. Walter v. Maumlc (1815), 19 Ves. 424. 

6870. .] — (1) The description of children 

of A. does not extend to a child en ventre sa mire. 

(2) A daughter, though eldest, held a younger 
child to take a legacy by description. — Pierson 
v. Garnet (1786), 2 Bro. G. G. 38 ; 29 E. R. 20 ; 
on appeal (1787), 2 Bro. G. G. 226, L. 0. 

Annotation : — Refd. Clarke r. Blake (178S), 2 Bro. C. C. 320. 
Mentd. Sprangc v. Barnard (1789), 2 Bro. C. C. 585; 
Malcolm r. Martin (1790), 3 Bro. C. C. 50 ; Maliin v. 
Keighley (1795), 2 Ves. 526 ; Pusliinan v. Filliter (1795), 

3 Ves. 7 ; Brown v. Higgs (1803), 8 Ves. 561 ; Bourko v. 
Ricketts (1804), 10 Ves. 330 ; Morico v. Durham (Bp.) 
(1805), 10 Ves. 522 ; Kirkbank r. Hudson (1819), Dan. 
259 ; Lansdowno v. Lansdowno (1820), 2 Bli. GO ; Heneago 
r. Andover (1822), 10 Price, 230 ; Wright, i\ At.kyns 
(1823), Turn. Sc R. 143 ; Foley v. Parry (1833), 2 My. Sc K. 

3 38. 


6857 vi. .] — Testator be- 

queathed property to some of his 
children & to Ids grandchildren issuo 
of his daughter by L„ her husband ” : — 
Held : a child of testator’s daughter 
by L., but bom five months & three 
days after testator’s death, was 
entitled to share in the bequest. — 
Lewis’ Estate v. Jackson’s Estate, 
22 8. C. 73. — S. AF. 


21 Gr. 027.- 


— AUS. 

Aim well r. Ald- 
-CAN. 


L. R. 503 ; [1919] 2 S. L. T. 47. 


-auu i 


6857 iv. 


-.] — Burns’s Trustee 


r. Burns, [1917] 8. C. 117 ; 54 8c. L. 1 
111 ; [1916] 2 S. L. T. 318.— SCOT. 

6857 v. .] — A legacy to ** chil 

dren born of our marriage " Include 
a child in ventre matris at the death c 
tho father. — Re Van Vklden’s Estate 
18 S, C. 31.— S. AF. 
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8871 . .] — Tho instant the child is born he 

is considered by retrospect as bom during the 
parent’s life (Grose, J .). — Doe d. Lancashire v . 
Lancashire (1792), 5 Term Hep. 49 ; 101 E. K. 
28 . 

Annotations : — Reid. Doe d. Clarke v. Clarke (1705), 2 Hy. 
Bl. 300 ; Thcllusson v. Woodford (1805), 1 Bos. & P. N. R. 
357 ; Doe d. White v. Barford (1815), 4 M. & S. 10 ; 
Trower v. Butts (1823), 1 Sim. & St. 181 ; Doe d. Shelley 
i’. Edlin (1836), 4 Ad. hz El. .582 ; Re, Burrows, Cleg horn v. 
Burrows, (1895) 2 Ch. 197 ; Hr Wilmer's Trusts, Moore 
r. Wingfield, 1 1903 J 2 Ch. 411. Mentd. Wright v. Nether- 
wood (1799), 2 Salk. 592, n. ; Gibbons v. Caunt (1799), 
1 Ves. 840 ; Kenebel v. Scrafton (1802), 2 East, 590 ; 
Sheath r. York (1813), 1 Ves. & 13. 390 ; Fox v. Mars ton 
(1837), 1 Curt. 494; Marston v. Roe (1838), 2 Nev. & 
P. K. 13. 504 ; Israeli v. Rodon (1839), 2 Moo. P. C. C. 51 ; 
Villar v. Gilbey, 11906J 1 Ch. 583. 

6872 . — - — .J — Lands, etc., are devised to B. 
for life, & after his decease to all & every such 
child or children of B. as shall be living at the 
time of his decease : a posthumous child of B. 
shall share equally with those who were born in 
his lifetime. An infant en ventre sa mere is 
considered as born, for all purposes which are for 
his benefit. — D oe d. Clarke v. Clarke (1795), 
2 Ily. Bl. 399 ; subsequent proceedings , sub nom. 
Clarke v. Blake, 2 Ves. 073, L. C. 


Annotations : — Apld. Goodalo r. Gawthorno (1851), 2 flm, 
Sr G. 375. Distd. He (’or lass (1875), 1 Ch. 1). 160. Refd. 
Rawlins r. Rawlins (1796), 2 Cox, Eq. Can. 425 ; Thollus- 
hou v. Woodford (1805), 1 Bos. <S: P. N. R. 357 ; Richards 
r. Richards (1860), John. 751 ; He Burrows, (’leghorn v. 
Burrows, (1895) 2 (’ll. 197 ; Hr Wilmer’s Trusts, Moore v. 
Wingfield, [19031 1 Ch. 871 ; Villar v. Gilbey, I1906J 1 Cli. 
583 ; He Saluman, De 1'ass r. Sonncnthal, [1908J 1 Ch. 4. 

6873 . .]-— Under a devise* to all the children 

of A. except 13. a posthumous child is entitled. — 
Clarke v. I3lake (1795), 2 Ves. 073; 30 E. R. 
835, L. (\ ; previous proceedings, sub nom. Doe d. 
Clarke v. Clarke, 2 ily. Bl. 399. 

6874 . .] — Testator gave to each k> every 

of his children born or thereafter to he born, A 
who should be living at the time of his death, 
£5,000 apiece, to be paid at their ages of twent y- 
one, etc., with interest from the day of his death. 
A child eu ventre sa mire is entitled to a legacy of 
£5,000, but the interest is to be computed only 
from t he birth. — Rawlins v. Rawlins (1790), 
2 Cox, Eq. Cas. 125 ; 30 E. R. 190, L. C. 

. tnnotation -Ref(l. Villar v. Gilbey, 1 1 HO 7 J A. (\ 139. 


6875 . .J — r J’estat or devised “ all his free- 

hold, leasehold, etc., estates ” to A. in fee, pro- 
vided that if B. shall have “ any son or sons,” 
then “ to such male issue as B. shall have when 

A. attains twenty-one,” but A. to have the rents 
& profits of the estates till he attains twenty-one ; 
by a subsequent clause he gave “ all the residue 
of his real & personal estates whatsoever, not 
before disposed of, to A. his heirs, etc., for ever ” ; 

B. had one son who died before A. attained 

twenty-one, & a second who was born three 
weeks after that period : — ITeld : the first son 
took nothing, but the second took an estate in 
tail male. — W hite lock v. Heddon (179S), 1 

Bos. & P. 243 ; 126 E. R. 883. 

Annotations : — Folld. 1 Hasson r. Blasson (1861), 3 Now Rep. 

407. Consd. Villar v. Gilbey, [1907] A. C. 139. Refd. 

Thollusson t\ Woodford (1799), 4 Ves. 227 ; Trowen r. 

Butts (1823), 1 Stm. S: St. 181 ; Peyton v. Hughes (1842), 

7 Jur. 311; Fairfield v. Busliell (1863), 32 Benv. 158; 

Pearce v. Carrington (1873), 42 L. J. Ch. 516. 

6876 . .] — Mooo v. Mogg, No. 6350, ante. 

6877 . .J — Bequest in trust for all the 

children of testatrix’s nephew R., born in the 
lifetime of testatrix, includes a child of which the 
wife of R. was enceinte at the time of testatrix’s 
death, though not born for several months after- 
wards. 

It is now fully settled, that a child en ventre 
sa mire is within the intention of a gift to children 
living at the death of a testator ; not because 


such a child . . . can strictly be considered as 
answering the description of a child living, but 
because the potential existence of such a child 
places it plainly within the reason & motive of 
the gift (Leacit, V.-O.). — Trower v . Butts 
(1823), 1 Sim. & St, 181 ; 1 L. J. O. S. Ch. 115 ; 
57 E. R. 72. 

Annotations : — APprvd. Blasson v. Blasson (l864),2 DeG.J. 

& Sm. 665. Consd. Villar v. Gilbey, [1907] A. C. 139. 

Apld. Re Salaman, I)e Pass v. Homienthal, [1908] 1 Ch. 4. 

Refd. Pearce v. Carrington (1873), 42 L. J. Ch. 516. 

6878. .] — Testator bequeathed the sum of 

£2,000 unto his daughter M. & her children, law- 
fully begotten. M. had no child at the date of 
the will, but was then enceinte of a child, which 
died in the lifetime of testator. M. never had 
any more children : — Held : it was a gift to M. 
& her children in joint tenancy ; & the child 

having died M. took the whole. — Mason v. 
Clarke (1853), 17 Beav. 126 ; 22 L. J. Ch. 956 ; 

21 L. T. O. S. 122 ; 17 Jur. 479 ; 1 W. R. 297 ; 

51 E. R. 980. 

6879. .] — Testator directed his exors. to 

pay “ the sura of £500 apiece to each child that 
may be born to either of the children of either of 
my brothers lawfully begotten ” : — Held : the 
child of a niece born within eight months after 
testator’s death was entitled to the legacy, & the 
gift was not as to such void for remoteness. — 
Storrs v. Benbow (1853), 3 Do G. M. <fc G. 390 ; 

22 L. J. Ch. 823 ; 1 W. R. 420 ; 43 E. R. 153 ; 

sub nom,. Storrs v. Benbow, Storrs v. Middle- 
ton, 21 L. T. O. S. 189 ; 17 Jur. 821, L. 0. 

Annotations : — Apld. Cattlin v. Brown (1853), 1 Eq. Rep. 

550. Consd. Knapping v. Tomlinson (1861), 34 L. J. Ch. 3. 

Refd. He Moseley's Trusts (1871), L. R. 11 Eq. 499 ; Villar 

V. Gilbey, [1907] A. C. 139. 

6880. 2 — Townsend v. Early, No. 6176, 

ante. 

6881. .] — Testator devised as follows: — 

“ 1 give A bequeath unto my dear wife, M. P., 
all my estate of land, situate, etc., for her natural 
life ; & after her decease, I give & bequeath the 
same unto my daughter M., wife of A. R., to her 
A her children for ever.” At tho date of the 
will & of the death of the testator, the daughter 
M. was enciente of a daughter, who was born 
after testator's death. She had afterwards 
other children, who survived: — Held: testator’s 
daughter, M., took an estate tail. — Roper v. 
Roper (1867), L. R. 3 0. P. 32 ; 37 L. J. C. P. 7 ; 
17 L. T. 286 : 16 W. R. 253, Ex. Ch. 

Annotation : — Refd. He Wilincr, Mooiv v. Wingfield (1903), 

89 L. T. 148. 

6882. .] — Re Gardiner’s Estate, Garratt 

v. Weeks, No. 6287, ante. 

6883. .] — Re JIallett, IIallett v. Hal- 

lett, [1892] W. N. 118. 

6884. .] — Devise to A. for life, & upon her 

death to B. “ for her absolute use & benefit in 
ease she lias issue living at the death of ” A. “ but 
in case she has no issue then living ” then over. 
At the time of the death of A. who survived 
testator, B. was enceinte & the following day was 
delivered of a living child : — Held : B. took 
absolutely . — Re Burrows, Clegiiorn v. Bur- 
rows, [1895] 2 Ch. 497 ; 65 L. J. Oh. 52 ; 73 
L. T. 148; 43 W. R. 683; 11 T. L. R. 527; 
39 Sol. Jo. 650 ; 13 R. 689. 

Annotations : — Consd. He Wilmer’s Trusts, Mooro v. Wing- 
field, [1903] 1 Ch. 874. Apld. Hr Griffith’s Sottlint., 

Griffiths v. Waghorne, [1911] 1 Ch. 246. Refd. Villar r. 

Gilbey, [1907] A. C. 139. 

6885. .] — The principal that an infant en 

ventre sa mire is a life in being is of general 
application, & is not restricted to cases where it 
is to the advantage of, or immaterial to, the 
infant to apply it . — Re Wilmer’s Trusts, Moore 

3 h 2 
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v. Wingfield, [1903] 1 Ch. 874 ; 72 L. J. Ch. 
378 ; 88 L. T. 379 ; 51 W. K. 395 ; 47 Sol. Jo. 
330 ; affd ., ri903] 2 Ch. 411, C. A. 

Annotation: — Reid. Villar v. Gilbcy, [1907] A. C. 139. 

6886. .] — There is no fixed rule of con- 
struction which compels a ct. to hold that a child 
was born in the lifetime of testator because it was 
at that time en ventre sa mire. That peculiar rule 
of construction is limited to cases where that 
construction of the word “ born ” is necessary for 
the benefit of the unborn child. 

Testator by his will devised real estate in strict 
settlement to his brother’s first & second sons, 
who were alive at the date of the will, succes- 
sively for life, with remainder to their first & 
other sons in tail, with remainder to his brother’s 
third, fourth, & other sons successively in tail, 
but declared his intention to be that any third 
or other son born in testator’s lifetime should not 
take a larger interest than for life only, with 
remainder to his issue in tail male. The brother’s 
third son was born three weeks after testator’s 
death. The first & second sons died without 
issue : — Held : the third son took an estate tail, 
not having been born in testator’s lifetime. — 
Villar v. Gilbey, (1907] A. C. 139 ; 70 L. J. Ch. 
339 ; 90 L. T. 511 ; 23 T. L. I?. 392 ; 51 Sol. Jo. 
341, 11. L. 

Annotations : — Consd. He Salaman, Do Pass r. Sonnenthal, 
11908] 1 Ch. 4. Apld. Athey v. Pickerings (1926), 96 
L. J. 1C. B 250. Refd. Williams v. Ocean Coal Co., [1907] 

2 K. B. 422 ; Schofield v. Orrell Colliery Co., [1909] 1 
K. B. 178. 

6887. .] — A testator by his will dated 

Oct. 1 7, 1904, gave a number of pecuniary legacies 
& £500 to each of his great nephews & great nieces 
44 born previously to the date of this my will, to 
whom no other pecuniary bequest is given by this 
my will or any codicil thereto.” He made two 
codicils, dated respectively Oct. 18, 1904, & 

Feb. 17, 1905, & died on Apr. 19, 1905. One of 
his great nieces was not born until Mar. 14, 1905, 
& she was therefore cn ventre sa mere at the dale of 
the will <t eodieils : — Held : the rule of construc- 
tion, that a child en venire sa mire at a particular 
time, who is subsequently born alive, is to be 
considered as 44 born ” at that time, where such 
construction is for the benefit of the child, applied ; 
no contrary intention was indicated in the will ; 
there was no ground for the suggestion that the 
rule only applied to a class of children to be ascer- 
tained at some future date as distinguished from 
a class of children born at the date of the will, 
& the infant was entitled to a legacy of £500. — 
Re Salaman, I)e Pass v. Sonnenthal, [1908] 

1 Ch. 4 ; 77 L. J. Ch. 00 ; 98 L. T. 255, C. A. 

Annotation : — Mentd. lie Salomons, Public Trustee v. 
Wortley, [1920 J 1 Ch. 290. 

6888. Effect of immediate devised — Musgrave 
v. Parry (1715), 2 Verm 710 ; 23 E. R. 1007, L. C. 
Annotations : — Distd. Millar v. Turner (1747), 1 Vos. Sen. 85. 

Reid. Wallis v. Hudson (1741), 2 Atk. Ill; A.-U. r. 
Duplessis (1752), Park. 141 ; Garth v. Cotton (1753), 

3 Atk. 751. 

6889. .] — An immediate devise to great 

grandchildren will not include a great grandchild 
en ventre sa mire at testator’s death. — F reemantle 
v. Freemantle (1780), 1 Cox, Eq. Cas. 248 ; 29 
E. It. 1151. 

6890. .] — Testatrix, who died in Nov. 1874, 

by her will in Jan. 1874, bequeathed to each of the 
thi *ee children of her niece £1,000 ; & if any of 
the th ree children should die before attaining the 
age of twenty-one years, the legacy was to be 
divided between the survivors of the three children. 
There was a codicil in June, 1874, confirming, as 


regarded this bequest, the will. At the dato of the 
will the niece had three children living, the 
youngest being three years old, & a fourth child 
cn ventre sa mire at the time, & born in J uly, 1874, 
claimed a legacy of £1,000 : — Held : the three 
children born at the dato of the will only were 
entitled to legacies . — Re Emery’s Estate, Jones 
v. Emery (1870), 3 Ch. D. 300 ; sub nom. Re 
Emery’s Estate, Jones v. Ratcliffk, 34 L. T. 
840 ; 24 W. R. 917. 

6891. Benefit of unborn child.] — Blasson v . 
Blasson, No. 0307, ante. 

6892. .J — In construing a will, a child cn 

ventre sa mire is treated as living where the offect 
is to leave to the child an interest vested or con- 
tingent which any other construction could take 
away from it, unless there is a clear contrary 
intention. — Pearce v. Carrington (1873), 8 

Ch. App. 909 ; 42 L. J. Ch. 900 ; 29 L. T. 700 ; 
22 W. R. 41, L. JJ. 

Annotations : — Refd. lie Corlass’s Trusts (1875), 45 L. J. Ch. 

118 ; lie Emery’s Estate, Jones v. Itatcliile (1876), 34 

L. T. 846 ; Villar v. Gilbcy, [1907] A. C. 139. 

6893. — -.] — Villar v. Gilbey, No. 0880, ante. 

6894. .1 — Re Salaman, He Pass v. Son- 

nentiial, No. 0887, ante . 

Rights on intestacy.] — Sec Descent, Vol. 
XViil., p. 24, Nos. 227, 228. 

6895. Legitimate unborn child.] — Testator gave 
his residuary real & personal estate to trustees on 
trust to convert &; invest, & pay the income to his 
wife during widowhood, or until his son should 
attain twenty -two, & then to call in half the money 
invested A pay it to his son, & as to the other half, 
to pay the income to the wife during widowhood, 
A then to his son for life, afterwards to his 
lawful issue : — Held : the children <fc remoter issue 
of the son living at his death took together as joint 
tenants. 

One of the son’s daughters, who was unmarried 
at his death, married ten days afterwards, & had 
a child horn six months after her marriage : — 
Held : inasmuch as the child, though bom within 
the period of gestation after* the son’s death, could 
have had no legitimate existence then, it was not 
within the class entitled to take. -Re Cor lass 
(1875), 1 Ch. J). 400 ; 45 L. J. Ch. 118 ; 33 1,. T. 
030 ; 24 W. R. 204. 

Rule against perpetulties.l — See Perpetuities, 
Vol. XXXVI I., pp. 03-05, Nos. 07-75. 


Sub-sect. 10. — Enumeration of Donees. 

A. In General. 

6896. When enumeration rejected — Presumed 

intention of testator to benefit class.] — Tomkins v. 
Tomkins (1743), 2 Hov. Supp. 450 ; 19 Vos. 

120, n. ; 34 E. R. 1177. 

Annotations : — Apld. S leech v. Thorlnprton (1754), 2 Vo*!. Son. 
560. Folld. Gurvey v. Hlbbcrt (1812), 19 Vcb. 125. 
Distd. lie HuII’h Estate (1855), 21 Bcav. 314. Refd. 
Harrison r. Harrison (1829), 1 Buss. & M. 71. 

6897. .J — Bequest to the two servants 

that should live with testatrix at her death : she 
had three at that time ; & all of them were held 
entitled. — Slkech v. Thorington (1754), 2 Ves. 
Sen. 500 ; 28 E. R. 357. 

Annotations : — Expld. He Sharp, Mnddison v. Gill, [1908] 
2 Ch. 190. Mentd. Simmons v. Valianoe (1793), 4 Bro. 
C. C. 345 ; Like r. Beresford (1797), 3 Ves. 506 ; Writfht 
v. Morley (1805), 11 Ves. 12 ; Duncan v. Dunoan (1815), 
19 Ves. 394 ; Beresford v. Hobson (1816), 1 Madd. 302 ; 
Newman v. Williams (1810), 10 L. J. Ch. 106 ; Wilkinson 
v. Charleswortb, Marsack v. Lyster (1847), 10 Beav. 324 ; 
Taunton v. Morris (1878), 2G W. II. 674. 

6898. .] — Residue of 3 per cent. 

annuities given to the two daughters of A. A. 
had three daughters, they shall all take equal 
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shares. — Stebbing v. Walkey (1786), 2 Brn n C 
85 ; 1 Cox, Eq. Cas. 250 ; 29 E. It. 4.8, L. C. 

Annotations : — Apld. Garvov v. Hibbcrt (1812). 19 Vch i 9 % • 
Spencer r. Ward (1870), 22 L. T. 702. ’ 8 ‘ 12,> * 


6899 . .] — Legacy “ to the three 

children of A. the sum of £600 each.” Four 
children, all born before the date of the will, 
entitled to £600 each. — Garvey v. Hibbeut 
(1812), 19 Ves. 125 ; 34 E. R. 465. 

Annotations: — Distd. Kc HuU’h Estate (1855), 21 Beav. 

314. Apld. Spencer v. Ward (1870), L. It. 9 Eq. 507. 
Consd. Newman v. Plercey (1876), 4 CP. D. 41. Apld. Re 
Sharp, Maddiaon v. Gill, [1908] 2 Ch. 190. Distd. Re 
Whiston, Whiston v. Woolley, [1923] 2 Ch. 253. Refd. 
Harrison v. Harrison (1829), 1 Rues. & M. 71. 

6900 . .] — Langston v. Langston, No. 

7032, post . 


6901 . — -.] — Testator bequeathed “ to 

the two sons & the daughter of A. B. £50 each ” 
at the date of the will & the death of testator A. B. 
had one son & four daughters ; each of these live 
children is entitled to a legacy of £50. — Harrison 
v. Harrison (1829), 1 Russ. M. 71 ; Taml. 273 ; 


39 E. It. 28. 

6902 . .J — Testator bequeathed liis 

residue to his first cousins, the children of his 
father’s brother, of the name of C. Testator’s 
father had two brothers of the name of C., both of 
whom had left children : — Held : the bequest was 
not void for uncertainty ; but the children of both 
the brothers were entitled to share in the residue. — 
Hare v. Cartridge (1842), 13 Sim. 105 ; 00 E. R. 


03. 


Annotations : — Distd. Re Stephenson, Donaldson v. Bamber, 
[1897] 1 Ch. 75. Refd. In the. Goods of JIubbock (1905), 
21 T. L. Li. 333. 


6903 . .J -Lee r. Pain, No. 0799, ante. 

6904 . — — .j — Where testator through liis 

will shows an intention to benefit the children of 
certain relations whom lie names A describes them 
numerically, without naming them, the ct. will 
hold the intention to be for the benefit of all the 
children, although they may exceed the number 
mentioned in the will. — Morrison v. Martin 
(1840), 5 Hare, 507 ; 7 L. T. O. S. 320 ; 07 E. R. 
1012. 

Annotation : — Distd. Rc Hull’s Estate (1855), 21 Beav. 314. 

6905 . .] — Testatrix in 1831 made a 

will, bequeathing as follows: “To the three 
children of my niece, F. W., the sum of £500 each.” 
At the date of this will F. W. had three children 
only, as testatrix knew. F. W. subsequently had 
six other children, of the birth of each of whom 
test itrix was informed. Testatrix, in 1830, 1842 
A 1814, made three new wills, successively revoking 
the former, in each of which the bequest was 
repeated in the same words : — Held : the bequest 
in the will of 1814 must be read as if the word 
three had been omitted, or had been the word 
“ nine.” — Danikll v. Daniell (1849), 3 De G. A 
Sin. 337 ; 18 L. J. Ch. 157 ; 12 L. T. O. 8. 492 ; 13 
Jur. 104 ; 01 E. R. 505. 

Annotations : — Foild. YeatM r. Vents (1852), 16 Beav. 170 ; 

Mathews v. Foulsham (1864), 4 New Hop. 500. Refd. 

Re Emory’s Estate, Jones r. RatelitTo (1876), 34 L. T. 816 ; 

Newman v. l’lercy (1876), 35 L. T. 461 ; Rc Stephenson, 

Donaldson t\ Bamber (1896), 66 L. J. Ch. 93. 

6906 . .] — Bequest in 1829 of £10 a 

year to each of the seven children now living of 
J. 8. Y. He had nine children then Jiving : — 
Held: they all took. — Yeats v. Yeats (1852), 10 
Beav. 170 ; 51 E. R. 742. 

Annotations : — Apld. Newman v. Picrcey (1876), 4 Ch. D. 

41. Refd. Re null’s Estate (1855), 21 Beav. 314: Rc 

Emery’s Estate, Jones v. RatelitTo (1876), 31 L. T. 846. 

6907 . .] — Testator, by his will, dated 

in 1853, made specific devises of teal estate, & also 
a specific bequest of personalty in favour of each 
of his six children, by name, viz. A., B., C.. D., E., 
& F. He then made a specific bequest in favour of 


of A. & B. equally, & finally he gave all the residue 
of his property, real & personal, to his four children, 
C., D., & E., equally : — Held : upon the context 
of the will & the evidence in the cause, the name of 
F. had been omitted by inadvertence in the gift 
of the residue contained in the will as executed, 
& F. was entitled to one-fourth of such residue. — 
Eddels v. Johnson (1858), 1 Giff. 22 ; 27 L. J. Ch. 
302 ; 31 L. T. O. 8. 35 ; 4 Jur. N. S. 255 ; 6 W. R. 
401 ; 05 E. R. 808. 

Annotation : — Mentd. Clark v . Clark (1865), 34 L. J. Ch. 477. 

6908. .] — (1) Under a bequest as 

follows : ‘‘I gave to the two grandchildren of A. 

£19 19s. each. They live near B.,” it appearing 
that A. had three grandchildren, of whom two only 
lived near B. : — Held : the third grandchild was 
not entitled. 

(2) The principle on which an erroneous state- 
ment of the number of a class is rejected is to avoid 
uncertainty, & does not apply where the will 
affords the means of determining which of the class 
are pointed at. — Wrightson v. Calvert (1860), 1 
John. & II. 250 ; 70 E. R. 740. 

Annotations : — As to (1) Refd. Matthews v. Foulshaw (1864). 

11 L. T. 82. As to (2) Consd. Newman v. Picrcey (1876), 

4 Ch. D. 41. 

6909. .] — Testator gave a legacy to 

two sons & a daughter, naming them ; & tho 

residue of his estate ho gave unto tho four children 
of liis deceased son Henry. Testator never had 
more than the four children, who were named ; 
& liis son Henry was still living. Henry had 
five children, all of whom were born at the dato 
of the will, & known to testator : — Held : the fivo 
children of Henry were entitled to the residuary 
estate. — L ee v. Lee (1864), 10 Jur. N. 8. 1041. 

6910. .] — Testator bequeathed a fund 

equally “ to my nine grandchildren — that is to 
say, the three children of A., the three children 
of 13., the two children of C., & the child of D.” 
At the date of the will, C. had four children, two by 
a former <fc two by his then wife : — Held : evidence 
of testator’s intention to benefit the children of 
C.’s first marriage only was inadmissible, & all C.’s 
children were entitled. — Mathews v. Foulsham 
(1804), 4 New Rep. 500 ; sub nom. Matthews v. 
Foulshaw. 11 L. T. 82 ; 12 W. R. 1141. 

6911. .] — Gift of £250 to each of the 

two children of 8. He had three children : — 
Held : the three children were each entitled to 
£250.— Spencer v. Ward (1870), L. R. 9 Eq. 
507 ; 22 L. T. 702 ; 18 W. R. 858. 

Annotation : — Refd. Re Emery’s Estate, Jones v. RatelitTo 

(1876), 34 L. T. 846. 

6912. .] — Bequest to W. & E. B.’s 

tliree children, of £10 each, & of furniture equally 
to be divided amongst them. W. & E. B. had 
four children : — Held : the four were each entitled 
to a legacy of £10, <fc a share of the furniture. — 
He Bassett's Estate, Perkins v. Fladgate 
(1872), L. It. 14 Eq. 54 ; 41 L. J. Ch. 081 ; sub 
nom. He Bassett's Estate, Parkins v. Fladgate, 
20 W. R. 589. 

6913. .] — Bequest “ unto each of my 

four nieces , the daughters of my 

deceased brother J., tho sum of £500.” There 
were five daughters of J., who all survived 
testator : — Held : the blank left in the will was 
not sufficient to distinguish this case so as to take 
it out of the settled rule, & each of the five nieces 
was entitled to a legacy of £500 . — McKechnie v. 
Vaughan (1873), L. R. 15 Eq. 289 ; 28 L. T. 
263 ; 21 W. R. 399. 

6914. — .1 — He Dutton, Plunkett v. 

Simeon, [1893] W. N. 65. 

Annotation : — Apld. Re Sharp, Maddison v. Gill, [1908] 

1 Ch. 372. 
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Sect, 17. — Description of donees : Siib-sect. 10, A. 

& B. ; sub-scct. Ih A.] 

6915 *.] — The ct. will not, in every 

case, reject an inaccurate enumeration of the 
persons to be benefited contained in a gift in a 
will ; but only where it appears from the will 
that it was testator’s intention to benefit the 
whole of a class. 

A testator gave his residuary estate to the 
“ children of the deceased son, B., of my father’s 
sister, share A share alike/’ At the date of the 
will, & at the testator’s death, there were three 
deceased sons of his father’s sister named B. : — 
Held : the gift was void for uncertainty . — Re 
Stephenson, Donaldson v, Bamber, [1897] 
1 Oh. 75 ; 60 L. J. Ch. 03 ; 75 L. T. 405 ; 45 
W. B. 102 ; 13 T. L. It. 67 ; 41 Sol. Jo. 06, 0. A. 

Annotations Distd. Re Sharp, Maddison v. Gill, [1908] 

2 Ch. 190. Refd. In the Estate of Hubbuck, [1905] P. 129. 

6916 .] — Testator bequeathed the 

residue of his estate to his trustees, A directed 
that out of the proceeds they should pay his 
funeral & testamentary expenses, debts & legacies. 
By a codicil he bequeathed £4,000 to his trustees, 
on trust to pay the annual income thereof to his 
son It., who was in his uncontrolled discretion to 
apply same for the benefit of testator’s son W. 
A his two children by his late wife. After the 
death of W., the trustees were to stand possessed 
of the capital A income of the £4,000 in trust for 
“ the said two children of \V. in equal shares as 
tenants in common, to be paid to them on their 
respectively attaining the age of twenty-one years 
or marrying under that age.’’ At the date ol the 
codicil there were living four children of W. by 
his late wife. In an action by the trustees after 
W.’s death to determine which of his four children 
were entitled to the £4,000 : — Held : the four 
children were entitled to the £1,000 in equal 
shares . — Re Groom, Booty v. Groom, [1897J 
2 Ch. 407 ; 60 L. J. Ch. 778 ; 77 L. T. 151. 

Annotations : — Mentd. Re Baumgarten, Bevan v. Rosen* 
baum (1900), 82 L. T. 7X1 ; Re W hitaker, Denison -Ponder 
v. Evans (1910), 103 L. T. 057 Re Hall-Dare, Le Merchant 
r. Lee Warner, [1910] 1 Ch. 272. 

6917. .] — Where, on construction, the 

ct. finds a dominant intention by testator to 
benefit persons who answer a particular descrip- 
tion or class, coupled with a mistake in the 
enumeration of the persons answering the descrip- 
tion or composing the class, the ct. will reject the 
inaccurate enumeration, whether the actual 
number in existence at the date of the death is 
less or more than that specified in the will.-- Rc 
Sharp, Maddison v. Gill, [1908] 2 Ch. 190 ; 
77 L. J. Ch. 724 : 99 L. T. 129. C. A. 

Annotation : — Distd. Re Whiston, Whiston v. Woolley, [1924] 

lCb. 122. 

6918. Unless evidence admissible to 

prove which of class meant.] — The rule that a gift 
to a class misdescribed in number is a gift to all 
the members of that class, docs not apply where 
from admissible evidence it is possible to say 
which of the class were meant. 

Testatrix by will, in 1873, gave to Mrs. W., 

“ widow of the late W. W., £100, & to each of 
her three children a like sum of £100.” At the 
date of the will Mrs. W. was the wife of a second 
husband P., whom she had married in 1857, A 
there were living two children of the W. family 
A six of the P. family. In 1867 there were living 


three children of the W. family, but one died in 
1870. Testatrix was shown to have been ac- 
quainted with the state of Mrs. W.’s family up to 
1807, A ignorant of it after that date : — Held : 
the two children of the W. family were alone 
entitled to legacies of £100 . — Newman v. Piercey 
( 1870), 4 Ch. D. 41 ; 46 L. J. Oh. 30 ; 35 L. T. 
461 ; 25 W. R. 37. 

Annotation: — Distd. Rc Stephenson, Donaldson v. Bamber, 

[1897] 1 Ch. 75. 

6919 . Knowledge by testator of existence of 

omitted person/— S cott v. Fenouliiett (1784), 
1 Cox, Eq. Oas. 79 ; 29 E. R. 1071, L. C. 

6920. .] — Bequest to the three chil- 

dren of A. born prior to her marriage. A. had 
in fact four such children in existence at the date 
of the will. Testator had acknowledged the 
paternity of the three younger children, but he 
was not the father of the eldest child : — I/c/d ; 
in the absence of proof that testator was aware 
of the eldest child’s existence, the onus of which 
proof lay on that child, there was no presumption 
that- he intended to include her in the gift. — lie 
Mayo, Chester v. Keirl, [1901] 1 Ch. 401 ; 
70 L. J. Ch. 261 ; 81 L. T. 117 ; 45 Sol. Jo. 219. 

6921. Enumeration specific.] — Early r. 

Middleton, No. 6187, ante. 

6922. .] — Bequest to wife for life, A 

afterwards to all testator’s nephews A nieces 
living at the death of his wife, namely, all the 
children of my brother S. II., etc. (naming the 
greater part, but not the whole of his brothers A 
sisters, A excepting one of his nieces by name, A 
giving her a legacy] : — Held : this was not a gift to 
a class consisting of all testator’s nephews A 
nieces, but to the children only of those' brothers 
A sisters who were specifically named. — Re Hull’s 
Estate (1855), 21 Beav. 314; 4 W. It. 194; 
52 E. It. 880. 

6923. J — Wrtghtson v. Calvert, 

No. 6908. ayite. 


6924. 


I estalor having lour 


m pliews & a niece, children of his brother liichard, 
bequeathed some stock “in trust for his four 
nephews A niece, children of my brother Richard, 
namely, Robert, Richard, Francis A Margaret,” 
omitting Thomas the fourth nephew : — Held : 
’Thomas could not be admitted to participate in 
the bequest . — ( » LANV1LLK V. GLANVILLE (1863). 
33 Beav. 302 ; 3 New Rep. 58 ; 33 E. ,T. Ch. 317 ; 
0 L. T. 170; 9 Jur. N. S. 1 1 SB ; 12 W. It. 92 ; 
55 E. It. 381. 


B. Particular Instances. 

6925. Gift to 44 son & daughter 99 of A. — A. with 
four sons & one daughter— Daughter only takes.] — 

Do whet v. Sweet, No. 6831. ante. 

6926. Gift to 4 4 six grandchildren ” — Name of one 
grandchild repeated — Name of another omitted- 
All take.] — Garth v. Metric ic, No. 0832, ante. 

6927. Gift to “ seven children ” — Six only named 
— All take.] — Testator gave the residue “ amongst 
his seven children, A., B., C., I)., E. A F.,” naming 
only six. The seven children shall all share 
equally. — H umphreys v . Humphreys (1780), 2 
Cox, Eq. Cas. 184 ; 30 E. R. 85, E. C. 

Annotations: — Refd. Re Hull's Eh tat o (1855), 21 Beav. 314. 
Mentd. Re Chad win, E.r p. Chad win (1818), 3 Swan. 380 ; 
Partington y. Carrington (1859), 34 L. T. (). S. 09 ; 
Hothamley v. Shcrnon (1875), L. K. 20 Eq. 304 ; Re 
Bridle (1879), 4 C. P. D. 336. 


PART XVI. SECT. 17, SUB-SECT. 10 

— B, 

1. Gift to “ three children of hrothe 
J, 1 ’] — Testator left to his niece E 
£3,000, & “to each of the othe 
three '' children of his brother J 


£2,000. J. left four children other 
than E. : — Held .* the legacy was 
effectual to the wholo four oilier 
children of J. — Bryce's Trustkr 
(1878), 5 1L (Ct. of Sesfl.) 722; 15 
Sc. L. R. 412.— SCOT. 


m. Gift to four daughters .} — A be- 
quest of a sum certain, to oneb of 
the daughters of a marriage, being 
stated as amounting in all to a sum 
which Implied that there were only 
three ; 8c there being In reality four. 



Part XVI. — Construction. 


839 


6928. Gift to A.’s “ five daughters ” — A. with 
five sons & one daughter — Daughter only takes.] — 

Testator gave a rentcharge to trustees, during the 
life of A. A her live daughters, in trust, to pay it 
to A. for life, A after her death, upon “ trust for 
her daughters, A the survivors A survivor, A 
while more than one should be living to be divided 
between them in equal shares.” A. had five sons, 
A one daughter only : — Held : subject to the life 
interest of A., her only daughter was entitled 
to the rentcharge of £200 for life. — Selsey (Lord) 
v. Lake (Lord) (1839), 1 Beav. 140 ; 8 L. J. Oh. 
233 ; 48 E. It. 895. 

Annotation : — Apld. Re Sharp, Maddison v. Gill, [1008] 1 Ch. 
372. 

6929. Gift to A.’s “ four sons ” — A. with three 
sons & one daughter — Daughter also takes.] — 

Testator bequeathed £100 apiece to the four sons 
of A. by a former husband. She had four children 
by such former husband, but one of them was a 
daughter : — Held : the daughter took a legacy of 
£100 . — Lane v. Green (1851), 4 I)e G. A Sm. 
239 ; 17 L. T. O. S. 1 ; 15 Jur. 763 ; 01 E. It. 
SI 4. 

Annotation Refd. Webber t\ Stanley (1801), 10 C. B. N. S. 
008. 


Sub-sect. 11.— Particular Description. 


A. “ liegoiten ” and “ To be Be<joticu." 

6930. “ Begotten ” — Includes issue to be be- 
gotten.] — The words begotten & to he begotten 
are the same as well on construction of wills as 
settlements A take in all the issue aft'T-begotten 
(per Cur.).— Gook v. Cook (1706), 2 Vein. 515: 
23 E. It. 952. 

Annotation* : — Consd. Doe d. James r. Hallott (1813), 1 
M. A S. 124. Refd. ButTar v. Bradford (1711), 2 Atk. 220 ; 
Early r. Benbow (I81G), 2 Coll. 342; Allgood v. Blake, 
Ibmeh r. Blake, Clennrll r. Blake, Heed r. Blake (1873), 
20 L. T. 331 ; Locke r. Dunlop (1888), 30 Ch. I). 387. 
Mentd. (hay v. Willis (1720), 2 P. Wins. 529 ; Gore v. Gore 
(1733), Kel. W. 251 ; Elliott r. Jekyl (1755), 2 Ves. Sen. 
GSJ ; Pickering. r. Towers ( 1 758), l Eden, 1 12 ; Keene <1. 
Pinnoek v. PiekHon (1 783), 3 Doug. K. B. 313 ; Forrest r. 
Whitewav (1849), 3 E\eh. 3G7 ; Edwards v. Champion 
(1853), 3 J)e G. M. A G. 202. 

6931. — - — .] —A gift to all A e\cry the 

children of nephews A nieces, lawfully begotten, 
includes after-born children. — Browne e. Gkoom- 
urtdg E (1819), 1 Madd. 195 : 56 E. B. 788. 

A nnotafions : — Refd. Smith r. Jackson (1823), 1 L. J. (). S. 
Ch. 231. Mentd. Purkere. Mu reliant (1842), 1 V. A C. Ch. 
C'us. 290 ; Taj lor r. Ta> lor (1853), 10 Hare, 475 ; Webb 
V. Pc Beauvoisin (18(52), 31 Beav. 573 ; fie Jones, Jenkins 
i\ Jenkins (I8GG), I t L. T. 540 ; K if ford v. Blimey (1885), 
31 Ch. P. 5G. 


6932. “ To be begotten ” — Includes issue already 
begotten.]- — Provision for daughters to be born 
shall extend to daughters then begotten. — 
1 1 E WET r. Ireland (1718), 1 P. Wnis. 426 ; Gilb. 
Ch. 145 ; 24 E. It. 156 ; sub noni. Hewitt v 
Ireland, I Tec. Ch. 489 ; 2 Eq. Cas. Abr. 139, 
pi. 9, L. C. 

Annotation s .*— Consd. Barnes r. Jennings (1800), L. R. 2 Eu. 
418; Locke v. Dunlop (1888), 39 Ch. I). 387. Refd. 
Doe d. James r. Ilallett (1813), 1 M. A S. 124; 

Early r. Benbow (1840), 2 Coll. 342. Mentd. Abbott v. 
Middleton, Ricketts r. Carpenter (1858), 7 II. L. Ca**. 68. 

6933. .1 — The words “ hereafter to be 


begotten ” do not confine it to the issue born after 
but will likewise take in that born before (Lord 
Talbot, 0.). — Hebblethwaite v. Cartwright 
(1734), Cas. temp. Talb. 31 ; 25 E. It. 043 ; sub 
nom. Heblethwate v. Cartwright, 2 Barn. 
K. B. 438, L. C. 


Annotations: — Consd. Doe d. James v. Hallctt (1813), 1 
M. A. S. 124 ; Locke v. Dunlop (1888), 39 Ch. D. 387. 
Refd. Early v. Benbow (1840), 2 Coll. 342 ; Almack v. 
Horn (18G3), 1 Hem. A M. G30. Mentd. Vorney v. Verney 
(17G1), 2 Eden, 20 ; Clinton v. Seymour (1799), 4 Ves. 
440 ; MaHsy v. Lloyd (18G3), 10 II. L. Cas. 248 ; Re 
Gisborough’s S. E., 11921 J 2 Ch. 39. 

6934. .] — Devise to the use of A., only 

surviving son of J., for life, A to his first A other 
sons, etc., A for default of such issue to the use of 
the first, second, A of all A every other son A sons 
of J. lawfully to be begotten, A the heirs male of 
the body of such first A other sons, with proviso 
that A. A his first A other sons, A also the first 
A other sons hereafter to be born of J. should reside 
at the family house, etc. : — Held : the second son 
of J., born before the date of the will, should take 
upon the death of A. without issue. — T )oe d. James 
v. Hallett (1813), 1 M. A 8. 124 ; 105 E. It. 47. 

Annotations : — Consd. Early r. Benbow 0 840), 2 Coll. 312 ; 
Almack r. Horn (1803), 1 Ilem. A M. 030 ; Locke v. 
Dunlop (1888), 39 Ch. D. 387. Refd. Driver v. Frank 
(1811), 3 M. A S. 25. 


6935. - — - — — Testator devised his real 

estate unto A equally between his daughter B. A 
his granddaughter C., for their respective lives ; 
after the death of either of them the moiety of 
her so dying was given unto the survivor, for her 
life ; after the death of the survivor “ unto A 
to the use of all A every the child A children of his 
daughter A granddaughter lawfully to be begot ten, 
equally to be divided between them if more than 
one as tenants in common ” : — Held : (1) the 

words “ to be begotten ” must bo construed in 
their strict legal sense so as to include children 
“then begotten”; (2) the granddaughter was 
entitled to a share as tenant in common with her 
own children.” — Almack v. Horn (1863), 1 Hem. 
A M. 630 ; 1 New Rep. 535 ; 32 L. ,T. Ch. 304 ; 
8 L. T. 415 ; 11 W. K. 505 ; 71 E. R. 276. 

Annotation : — A s to (l) A (2) Consd. Locke r. Dunlop (1883), 
39 Ch. D. 387. 

6936. — -- Contrary intention of testator.] 

— The words “ to bo begotten ” may or may not 
imply futurity according to the intention of 
testator. 


A testator devised real estate to trustees upon 
trust for his wife during widowhood, A then to his 
second son, by name, for life, with remainder to 
Ills first A other sons in tail male ; with 
remainder to testator’s third son, by name, for 
life, with remainder to his first A oilier sons in 
tail male ; with similar limitations in remainder 
to testator’s “ fourth, fifth, sixth, A all A every 
other the sons A sons of my body on the body of 
my said wife to be begotten, born or en ventre sa 
mire at the time of iny decease,” with remainder 
to his daughters “ begotten or to be begotten, born 
or en ventre sa m&rc ” at the time of his decease, 
as tenants in common in tail. All testator’s sons, 
except the eldest, died without male issue. The 


found that each of them wan entitled 
to the full sum legated. — Mallei! oh k 
t\ Boglks (1815), Hume, 274. — 

SCOT • 

n. Gift to children “ of whom there arc 
nine "—Ten children in faet.) — Mil- 
lar’s Tkuhtrkh v. Rattray (1891), 
18 R. (Ct. of Seas.) 989 ; 28 Sc. L. IL 
760.— SCOT. 

PART XVI. SECT. 17, SUB-SECT. 11. 

—A. 

6932 i. “ 'To be begotten ” — Includes 


already begotten. V -Harrison 1 r. 
Harrison (1 87(5), 10 1. H. Kq. 290.- IR. 

6932 ii. . ] - Palmer r. 

Palmer, 18 L. ii. Ir. 192. — IR. 

6932 iii. .] — Testator, the 

father of eight children , by his will 
executed seven weeks after the birth 
of the seventh child, appointed as his 
heirs. “ his children, A., B., C., D., 
E., A F. (omitting the name of the 
seventh child) together with the child 
or children which shall or may here- 
after be begotten by him ” : — Held : 


the seventh child was included in the 
appointment . — Ex Muller, 11910] 
T. P. D. 1128 — S. AF. 

6932 iv. -.] — Where in a 

joint will the survivor together with 
the children “ which shall or may 
hereafter be begotten by them during 
t heir marriage *’ were appointed heira 
of the first-dying ; — Held : the children 
born prior to the execution of the will 
were included in the appointment. — 
Ex p. Oakeshott, [1910] T. P. D. 
895. — S. AF. 
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Wills. 


Sect. 17. — Description of donees : Sub-sect . 

& B. (a) & (b) i. & ii,] 

eldest son now claimed tlie estate under the above 
limitations : — Held : on the construction of the 
will the eldest son did not come within the term 
“ every other son.” — L ocke v. Dunlop (3 888), 
39 Ch. D. 387 ; 57 L. J. Ch. 1010 ; 59 L. T. 083 ; 
4 T. L. R. 712, C. A. 

See , also , Settlements, Vol. XL., p. 462, 
Nos. 115-117. 

“ Children.” 

(a) In General. 

6937 Synonymous with “ issue.”] — Devise to 
M. JdL. her heirs, etc., for ever; A in case M. II. 
shall happen to die & leave no child or children, 
then to 1. B. A her heirs for ever, paying the sum 
of £1,000 to the exor. or exors. of M. H., or to such 
person as M. 11. by her will shall appoint : — Held : 
the words ” child or children ” were here 
synonymous with “ issue,” A this ivas not the 
devise of an estate tail to M. 11., but of an estate 
in fee for M. 11. with a good executory devise over 
to 1. B. in case M. II. died leaving no issue living 
at her death. 

The payment of £1,000 in the present case is 
equally strong in that respect, it being a personal 
provision, A being to be made to a person or persons 
appointed by M. H. in her will, the event con- 
templated by testatrix, seems to have been 
approximate A not a remote event, namely, 
a failure of children or issue at M. II. ’s death A 
not an indefinite failure of issue, which might 
happen at any remote period, A M. II. never 
having had any child, the event has happened on 
which these two tenements w'ere given over 
( per Cur.). — Doe d. Smith v. Webber (1818), 1 
B. A Aid. 713 ; 106 E. R. 262. 

Annotations : — Consd. Doc cl. Blcsarrt v. Simpson (1842), 

3 Man. 6z G. 929 ; Mathews v. Gardiner (1853), 17 Beav. 
254 ; Parker v. Birks (1854), 1 K. & J. 156. Refd. Doe d. 
Jones v. Owens (1830), 1 B. & Ad. 318 ; Doe d. Todd v. 
Duesbury (1841), 8 M. & W. 514 ; Blinston v. Warburton 
(1856), 2 K. & J. 400 ; Peakes v. .Stundley (1857), 24 
Beav. 485. 

6938. -Testator being seised in fee of 

freehold lands, A also of copyholds, within the 
manor A forest of K., which copyholds could not 
be entailed, after giving a freehold estate at IT. “ to 
the child or children which his wife should bear to 
him, their heirs A assigns,” devised as follows : 

“ I give, devise, A bequeath to my son Dr. J. N., 
his heirs, A assigns for ever, all, etc. (A amongst 
other property the above copyholds) ; but if it 
shall happen my said son Dr. J. S. shall die with- 
out leaving any child or children, in that case I 
give, devise, A bequeath all the before mentioned 
estates, etc., unto my five children, viz. Mary, 
etc. (who were illegitimate), their heirs A assigns 
for ever, to be equally divided amongst them, 
share A share alike ; A if any of my said five 
children should die before they come of age with- 
out issue, such share of him, her, or them so dying 
shall go equally amongst the survivors. My will 
also is, A I hereby order A direct that if my present 
wife E. should leave no issue to inherit the free- 
hold estate at H., that all the said estate at IT. 
shall be subject to the same mode of distribution 
amongst my aforesaid five children as all the other 
property above mentioned give A bequeathed to 
my said son Dr. .T . S. in case he die without issue ” : 
— Held : if the lands had been freehold. Dr. J. S. 


would, under the foregoing devise, have taken an 
estate tail, with remainder over to testator’s live 
natural children, as the words “ child or children ” 
were used in the sense of “ issue ” generally ; 
but the lands being copyhold, & not being capable 
of being entailed, Dr. J. 8. took a fee simple 
conditional, on which no remainder could be 
limited. — Doe d. Blesard v. Simpson (1842), 3 
Man. A G. 929 ; 3 Scott, N. R. 774 ; 133 E. R. 
1414, Ex. Ch. ; affg. S. C. sub nom. Doe d. Simp- 
son v. Simpson (1838), 4 Bing. N. C. 333. 

Annotations : — Consd. Hardcastlo v. DermiBon (1861), 10 

C. B. N. S. COG ; Richards v. Davies (1862), 13 C. B. N. S. 

69. Mentd. Bamford i*. Lord (1854), 14 C. B. 708; 

Pemberton v. Barnes, [1899] 1 Ch. 544. 

6939. .} — Bequest to such of the children 

of J. as might be living at testatrix’s death, A the 
descendants of such of them as might then be dead, 
per stirpes , in equal shares : — Held : not J.’s 
grandchildren only, but his children’s descendants 
in every degree entitled to shares. — Marshall v. 
Scales (1855), 3 W. R. 502. 

6940. ^ .] — Where the words “children” & 

“issue” are used interchangeably in a will, the 
operation of the word “ children ” may be extonded 
to “ issue generally ” to effectuate the intention. 

Testator declared, that in case his daughters 
should “ leave issue,” they might appoint a fund 

unto such children ” in “ such manner ” as they 
should choose, A in default of any child, they 
might appoint it to their sisters A their children. 
“ A in case all his daughters should die without 
issue,” then over: — Held: (1) “children” must 
be construed “ issue,” & an appointment to a 
grandchild w r as within the power; (2) the word 
“ such ” did not refer to the issue a daughter 
might leave, but to such of the class as she might 
choose. — H arley v . Mitford (1855), 21 Beav. 
280 ; 52 E. R. 867. 

Annotations : — Generally , Refd. Stolworthy v. Bancroft 

(1864), 33 L. J. Ch. 708 ; Rc Veale’H Trusts (1876), 4 Ch. D. 

61. 

6941. Gift to A. & B. for life — Remainder to 
children of each.]-r-Testator devised A bequeathed 
real A personal property to trustees upon trust, 
to pay one moiety of the produce thereof to his 
daughter A. for life, A the other moiety to his 
daughter B. for life ; A after the death of “ either ” 
in trust for all the children of “ each ” who should 
be living at her decease in equal shares, when A as 
they should respectively attain the age of twenty- 
three years : — Held : on the death of A. her 
children took her share of the property to the 
exclusion of the children of B. — England v. 
England (1869), 20 L. T. 618 ; 17 W. R. 719. 

6942. Construed In literal sense — In absence of 
context affecting meaning.] — It is a rule that in 
a will the word “ children ” must be construed in 
its literal sense, unless upon a proper construction 
of the will the meaning is clearly either wider or 
nil ; A for this purpose it is not right to take into 
consideration outside circumstances. Testator 
left residue to trustees upon trust to divide it 
into four parts, A pay one part “ to the children 
of his late brother W. equally ” ; the other part 
“to the children of his late brother J. equally ” ; 
t he other part “ to the daughters of his late brother 
A. equally ” ; A the remaining part to a certain 
nephew. J. had had three children A no more, 
all of whom were dead at the date of the will. 
Testator knew this. J. left, however, both grand- 
children A great-grandchild] en who survived 


PART XVI. SECT. 17, SUB-SECT. 11. 

— B. (a). 

o. Gift Jo X. rf* her children d" 1'. 
d: his children — X. d' Y. married to 
each other— Whether bequest meant for 


their children only. \—Tlr Biuoaii, BlUUAR 
v. Stinson, 8 O. R. 372.— CAN. 

p. Primary meaning of ” first de- 
scendants .”] — MoPhail v. McIntosh, 
14 O. Ii. 312.— CAN. 


q. “ Our three children.”] Boyd r. 
Martin, 2 Dr. & Wal. 355. IR. 

r. Whether issue of two marriages 
included.] — Andrews v. Andrews 
(1885), 15 L. R. Ir. 199, 211.— IR. 
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Part XVI. — Construction. 


testator -.—Held : on the above principle, there 
was an intestacy as to the share given to J.’s 
‘ . en,” there being nothing in the context or 

within the four corners of the will to justify the 
meaning being extended ; it being clear, on the 
contrary, that the word “ children ” was used in 
in its literal sense in the gift to W.’s children. 
Serrible : even if outside circumstances could be 
looked at, the grandchildren would have no better 
claim than great-grandchildren or any remoter 
issue of J. — lie Kirk, Nicholson v . Kirk (1885), 
52 L. T. 340. 

Annotation CoubA, lie Atkinson, Pybus v. Boyd, [1918] 

« vii# 138. 

(6) Who are Included . 


i. In General. 

6943. After-born children.]— After-born children 
included ill a devise to “ A.’s children.”— 
Goodwyn v. Goodwyn (1748-9), Ves. Sen. 220 : 
27 E. R. 998, L. C. 

Annotation* : — Apld. Bartlett v. Hollister (1757), Amlj. 384. 
Reid. Chapman v. Gibson ( 1791), 3 Bro. C. C. 229. Mentd. 
Fletcher r. Smiton (1788), 2 Chit. 558 ; Pettiward v. 
Prescott (1802), 7 Ves. 541 ; Hoe cl. Child v. Wright (1 800, 
7 Fast, 259 ; White r. Vi tty (1826), 2 Hush. 484 ; A.-U. 

»’• Sfc°rf, (1843 >’ 7 Jur - 781 I Grant r. Grant (1870), 22 
L. 1 . 233. 


6944. When confined to daughters.] — Testator 

bequeaths the sum < f £400 sterling t o each of his 
sister’s children that may be alive & unprovided 
for by marriage at her death ; & in a subsequent 
passage of his will adds, “ I have left small legacies 
to my sister’s children, that they may not in their 
turn become the prey of unprincipled men ” : — 
Held : (1) this was a bequest to daughters only, 
& not to sons ; (2) “ unprovided for by marriage ” 
meant unmarried ; (3) a daughter who was a 

widow at her mother’s death was entitled to her 
legacy of £400. — Dunbar r. Boldero (1825), 4 
L. J. O. S. Ch. 70. 

6945. Children of reputed marriage.] — Testatrix 
gave all her property to trustees, in trust for one 
for life, & then to pay <fe divide the fund “ to 
among all the children of N., born or to be born,” 
who shall live to attain twenty-one or marry. N. 
could not be proved to have been married. At the 
time of the will she was living with a man sup- 
posed to be her husband, & by common reputation 
in the neighbourhood they were man A wife. 
There were three children of N. living at the date 
of the will, <fc also at the death of the tenant for 
life, all well known to testatrix, & all of whom 
lived to attain twenty-one. N. never had any 
other child. On the application of these three 
children after notice to all persons claiming in 
default of them, & no opposition nor suggestion 


as to their illegitimacy, the fund was ordered to 
be paid to them, without any further proof of 
N.’s marriage beyond common reputation. 

Qu. : as to the construction of the words “ born 
or to be born ” in such a case, whether they would 
have included illegitimate children living at the 
date of the will, no other children of N. having ever 
been born .— Re Nixon (1850), 2 Jur. N. S. 970. 

6946. Incapable of strict proof.]— Where there 
is clear proof that English persons intended to bo 
married to one another, some evidence of a cere- 
mony by way of a French marriage dc facto , & 
of recognition of them afterwards as man <fe wife 
by their families & by them of their children as 
legitimate, during a long course of years, the ct. 
will not require strict proof of the marriage, even 
upon the assumption that to contract marriage 
in France in the manner alleged was not in accord- 
ance with the habits of law-abiding people there. 

The offspring of such a union held therefore 
entitled to share in a gift under a will to “ children.” 
— Re Shephard, George v. Tiiyeii, [1904] 1 Ch. 
450 ; 73 L. J. Ch. 401 ; 90 L. T. 249. 

Annotation : — Refd. Goldstone v. Goldstone (1922), 127 

L. T. 32. 

6947. Eldest son.] — Iv. by will directed his 
trustees, on It. the eldest son of K., &. failing him 
the next eldest son attaining twenty-one, to convey 
certain real estates to K., but in case any of the 
children conducted themselves so as not to merit 
( lie approbation of the trustees, then such children 
were to have life estates only. K. by codicil 
directed his trustees to postpone the conveyance 
to K. till he attained twenty-five. It. at twenty- 
three married with the approbation of the trustees, 
though they were not parties to his marriage 
settlement, which settlement disposed of his 
interest under his father’s will as if it were an 
estate in fee. When R. attained twenty-five, the 
trustees, not being satisfied with Ii.’s conduct, 
conveyed to him only a life estate in the premises : 
— Held : the eldest son was included under the 
term “ children.” — W eller v. Kkr (1800), L. R. 

1 Sc. & J)iv. 11 ; sub nom. Welllor v. Due, 15 
E. T. 97, U. E. 

Annotations : — Mentd. Chambers r. Smith (1878). 3 App. Cas. 

795 ; lie Eyre, Eyre v. Eyre (1883), 49 L. T. 259 ; Saul v. 

Pattinson (1886), 55 L. J. Cli. 831 ; Be RadollUe, RadclLffo 
Bowes, [1891] 2 Ch. 662. 

Whether illegitimate children included.] — See 

Sub-sect. 6, A., ante . 

ii. Children of Former or Subsequent Marriage . 

6948. Subsequent marriage.] — A bequest for all 
& every the child A children of A. includes every 


PART XVI. SECT. 17, SUB-SECT. 11. 
— B. (b) i. 

6943 i. After -bom children.] - Be 
(•'A KNOCK, G A KNOCK t\ G A KNOCK 
(1909), 10 8. R. N. 8. \Y. 51 ; 27 

N. S. W. W. N. 3.— A US. 

, 6943 ii. -Day r. Pay (1903), 4 

s - R. N. S. W. 21 ; 21 N. 8. \Y. \Y. N. 

1.— AUS. 


6943 ill. .] — A gift to “ all living 

children " of a person comprehends 
those living at testator’s death 6C those 
who are at that time en ventre sa inert. 
— Be Charlton Estate (Man.), [1919] 
I W. \V. R. 134.— CAN. 


6943 iv. - —.1 — Be Chapman, Char- 
ley v. Lkwih (1922), 56 i. L. T. 32.— IR. 

6943 v. .] — Dempsey r. Collins, 

IS N. Z. L. R. 216, 552.— N.Z. 


6943 vi. 


-.] — Ross, ktc. r. Dun 


lof (1878), 5 It. (Ct. of Sees.) 833 ; U 
be. L. II. 580.— SCOT. 


t. Meaning of ** children or their 
heirs."] — The words “ children or their 
noire " means ** children or their 
issue," & gives the shares of a child 


dying in the lifetime of the widow* to 
the issue of the chihi so dying, in sub- 
stitution for, *Sr not by descent from, 
the child so dying . — Be Gardner 
( 1902), 22 C. L. T. 119; 3 O. L. H. 
813 ; 1 o. W. R. 157. — CAN. 

a. Adopted child .]— The word “child” 

in a will made in Saskatchewan 
by testator domiciled therein who 
died before the coming into force of 
Adoption of Children Act, 1922:-- 
I/ehl : not to include an adopted child, 
even though under the law of the 
foreign state where the child & its 
adopting parents were domiciled & in 
which it was adopted the effect of the 
adoption was to entitle it to all the 
rights of a child of its adopting father 
horn in lawful wedlock . — Be Donald 
Estate, Baldwin r. Mooney (Sask.), 
(1928) 4 I). L. R. 181 ; [1928] 2 

W. W. R. 636. — CAN. 

b. .]-- Public Trustee r. 

Pilkingtox (1912), 31 N. Z. L. It. 

c. Meaning of “ child or issue of 
mine." ] — Sidle v. Queensland Trus- 


tees. Ltd. (1915), 20 C. L. R. 

— AUS. 

d. Use of clumsy expression in 
will.] — In construing a will there 
should be every intendment against 
allowing the mere use of a clumsy 
expression to exclude from a class 
such children a person who in the 
ordinary course ought to bo found 
included in it, & whom there is no 
reason from excluding from it. — Be 
Smiley (1908), 28 N. Z. L. R. 1. — N.Z. 

e. Descendants of the first degree 
only.] — The term ” kinderen ” or “ chil- 
dren ” used in a will refers to descen- 
dants of the lirst degree only, unless the 
context shows that testator had regard 
t o descendants of a remoter degree. — Be 
Gallikrs (1900), 21 N. L. It. 148; 17 
8. C. 569, P. C.~ S. AF. 

PART XVI. SECT. 17, SUB-SECT. 11. 

— B. (b) ii. 

6948 i. Subsequent marriage .] — WniT- 
tet\s Trustees v. Whittet (1892), 
19 R. (Cfc. of Sess.) 975 ; 29 Sc. L. R. 
834 — SCOT. 
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Wills. 


Sect . 17. — Description of donees: Sub-sect . 11, B. 
(b)ii &iii .] 

child born before the period of distribution ; 
which in this case was the attainment of the age 
of twenty-one by the eldest, the marriage of a 
daughter or the death of a child under twenty-one 
leaving issue. Upon the general rule a child by a 
subsequent marriage was included, notwithstand- 
ing a strong implication in favour of children by 
the prior marriage. — Barrington v. Tristram 
(1801), 0 Ves. 3d5 ; 31 E. R. 1085, L. C. 

6949 . .] — The first husband of the daughter 

was living at the time of making the will, A at. 
the death of testator, A although it was plain that 
testator had not in his contemplation a second 
marriage of his daughter, yet, the gift over being 
in case the daughter should leave no issue behind 
her, the children of the second marriage took 
equally with the children of the first marriage. — 
Critchett v. Taynton (1S30), 1 Russ. A M. 541 ; 
8 L. J. O. 8. Oh. 113 ; 39 E. R. 208. 

6950 . .] — Under limitations in a will, to a 

married woman, her husband A children, held, on 
the context, that the children of her second 
marriage took nothing. 

Bequest to a married daughter for life, A if she 
survived her husband A children, to transfer it to 
her, but it sue left children, then to her husband, 
Captain W., for life, with remainder to her children, 
with a gift over, in the event of her dying in the life 
of her husband w ithout leaving children. She died 
leaving children by Captain W., & by a second 
marriage ” : — Held : the latter were not entitled 
to participate in the fund. — S topford t.Chawortii 
( 1815), 8 Beav. 331 ; 5 L. T. O. S. 112 ; 9 Jur. 
303 ; 50 E. R. 130. 

6951 . .j — Testator bequeathed as follows: 

“ To my daughter A., wife of M. W., I bequeath 
£10,000. This amount to he settled upon her for 
her life A to be invested for her in good securities 
in the names of two or more trustees. At her 
death £8,000 of the above sum to be divided 
equally amongst her children, A the remaining 
£2,000 to be given to her husband if living ; if 
deceased, then the whole amount is to be equally 
divided amongst her children.” The daughter A 
her husband & child applied for the sanction of the 
ct. to a settlement of the legacy : — TJcUl : on the 
construction of the will, the settlement must be 
so framed as to make the contingent gift of £2,000 
to “ her husband if living” apply only to M. W. 
A not to any future husband, & so as to confine 
the trusts in favour of the daughter’s children to 
her children by him . — Be Parrott, Walter r. 
Parrott (1880), 33 Ch. I). 271 ; 55 U. T. 132 ; 31 
\V. R, 553, 0. A. 

A n notation : — Reid. AY Hancock, Malcolm v. Rurfonl- 

H uncock (1890), Go L. J. Ch. 270. 

6952 . .] — Testator bequeathed his personal 

estate upon trusts for his children equally, A 
directed that in case his daughter, M., or any 
future-bom daughter, should marry during 
minority with, or after majority without, such 
consent as therein mentioned, the share of such 
daughter or daughters so marrying should be 
assigned to trustees in settlement “ upon such 
respective marriages ” for the benefit of such 
daughter or daughters so marrying for life, “ A 
after her or their decease for the use of her or their 
intended husband or husbands for his or their 
life or lives, A after their decease respectively,” 
for the children of “ such marriage or respective 
marriages,” with a gift over in the event of a 


daughter dying “ without leaving any issue her 
surviving.” M., the only daughter of testator, 
w r as twice married. On her first marriage, she 
being then an infant, a settlement of her share was 
made on herself, husband A children, containing 
no provisions in favour of the husband or children 
of a future marriage. On her second marriage a 
settlement of her share was made whereby a life 
interest w T as limited to her second husband in the 
event of his surviving her, which happened. She 
subsequently died without leaving issue her sur- 
viving : — Held : the executory trust contained in 
the will authorised a settlement of a daughter’s 
share on her for life with remainder to any hus- 
band she might leave for his life ; A the second 
husband of M. was accordingly entitled to a life 
interest in her share. 

First of all, then, what children are to take ? 
The will says, “ such child or children as shall or 
may be the issue of such marriage or respective 
marriages.” That is ambiguous, because “ re- 
spective marriages ” may mean the respective 
marriages of one daughter or of several daughters, 
if more than one ; but then the gift over is not- 
ambiguous, because it is in these terms, ” in case 
my said daughter or daughters shall die without 
leaving any issue her surviving.” That, of course, 
includes the issue of any marriage ; if she marry 
two or three times, the gift over is not to take 
effect if there are issue who surv ive her, & that, i 
think, shows that the ct., in directing a settlement 
in execution of the trust, or any conveyancer 
preparing such a settlement-, would take notice, 
that, somehow or other, there ought to be in that 
settlement (which 1 consider is t-o he made on the 
occasion of the first marriage of the daughter) 
provisions for the children, at all events, if not for 
the other issue, which she might have by any 
marriage (Kay, J.).— Nash v. Allen ( 1.889), -12 
Oi. J). 51 ; 61 L. T. 193 ; 3,7 \V. R, 046 ; sub nom. 
Be Nash, Nash r. Allen, 58 U. .T. Ch. 754. 


6953. Former marriage.]— Testator bequeathed 
a residuary personal fund to trustees, upon trust 
to apply the dividends for the maintenance of his 
children, until the youngest should attain twenty- 
one. A then to divide the same equally between 
B., J)., E. A F., children by his former wife, A (1. 
A 11., children by his present wife, A such other 
child or children as might be living, or as his said 
w'ife might be enceinte with at his decease. Testa- 
tor, at liis death, left two other children besides 
those named in his will, viz. A. A C., who were 
children by his first marriage : — Held : under all 
the circumstances of the case, they took no 
interest in the fund. — S t a vers v. Barnard (1843), 
2 Y. At 1 . Ch. Cas. 539 ; 2 I j . T. O. S. 95 ; 7 Jur. 
1080 ; 03 E. R. 241. 

6954. .] — In the construction of wills, the 

ct. looks not only to the terms of the will itself, 
but to the surrounding circumstances A the state 
of the parties. 

Upon this principle, where testator gave the 
income of a fund to his sister, then sixty-eight 
years of age A married to a second husband, for 
life, A after her decease, bequeathed tho fund to 
her children “ by her then present or any future 
husband,” A she had children by both her first A 
second husbands : — Held : the children by her 
former marriage were not excluded.-— Pasmore v. 
Huggins (1855), 21 Boav. 103 ; 25 L. J. Ch. 251 ; 
26 L. T. O. S. 66 ; 1 Jur. N. S. 1060 ; 52 E. R. 
798 ; sub nom. Passmore v . IIugoins, 4 W. R. 
33. 


89531. Former marriage .] — Buchan v. Pokteous (1879), 7 It. (Ct. of Ses.s.) 211 ; 17 Sc. L. It. 90. — SOOT. 
8953 ii. .] — Du Preez v. Du Preez (1881), 1 S. C. 259 — S. AF. 
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Part XVT. — Construction. 


6956. .] — Bequest on trust for testatrix’s 

sister A. for life, & after her decease for the child, 
or, if more than one, for all & every the children of 
A., whether by her present or any future husband, 
who should attain twenty-one or marry. At the 
date of the will A. had one child by a deceased 
husband, & died without having had any other 
children : — II eld : the word “ whether ” was not 
to be read as exclusive, & the child, having 
attained twenty-one, was entitled to the fund. — 
lie Pickup’s Trusts (1801), 1 John. & IT. 889; 
80 L. J. Oh. 278 ; 4 L. T. 85 ; 9 W. R. 251 ; 70 
E. R. 798. 

6956. -.] — Testator, having made gifts to 

the three children of his first marriage, gave his 
residue to his wife for life, with remainder to the 
five children of his second marriage by name “ & 
such other child or children as .should be living at 
the time of his death ” : — Held : on the context, 
the children of the first marriage were not included 
in the residuary gift. — L ovjojoy v. Chapter (18(55), 
85 Beav. 149 ; 55 E. R. 852. 

6957. - .] — Bequest “to my wife for life, & 

after her death amongst our children equally.’ * 
Testator never had any children, & the wife having 
died intestate : — Held : the bequest did not operate 
in favour of the wife’s children by a former 
marriage. — lie Bayne am, IIart v. Mackenzie 
(1891), 7 T. L. R, 587. 


iii . (it randch \ Id ren . 


6958. Whether grandchildren included.] — Ed- 
wards v. Allen (1(575), (’as. temp. Finch, 211 ; 
2 Rep. Ch. S(5 ; Nels. 78 ; 21 E. R. 787, D. C. 

6959. — - — .j -Devise of £1,500 in trust for the 
children of A. A. has only one child, A several 
grandchildren, the child only shall take, A not the 
grandchildren ; but if there had been no child of 
A. living, the grandchildren might have taken.- - 
C’rooke v. Brooke INC (M589), 2 Vern. 10(5; 28 
E. R, (579. 


.In notations Apld. Wyt.li v. Blackman (1749), 1 Ves. Sun. 
19(5. Consd. Badeliffe i\ Ruck ley (1801), 10 Ves. 195. 
Apld. Penn r. Death (1850), 2 Jur. N. S. 700 ; Crook r. 
Whitley ( 1857), 7 Do <L M. (J. 490. Consd. Pride v. 
Looks (1858), 3 Do (1. 8c J. 252 ; Rerrv r. Berry (1801), 
3 (Jiff. 131 ; Re Hopkins’ Trusts (1878), 9 Oh. *D. 151 ; 
Re Atkinson, I’ybus v. Boyd, [1918] 2 ('ll. 138. Reid. 
Oates v. Jackson (1741), 7 Mod. Hep. 439; Hussey r. 
Berkeley (17(53), 2 Eden, 191 ; Keiley v. Fowler (1708), 
Wilin. 298 ; Doe d. Stew r art r. Sheffield (181 J). 13 East, 
52(5. Mentd. 1L r. Darlington (1792). Nolan, 121 ; .Smith 
r. Attersoll (1820). 1 Buss. 200 ; Re Fleetwood, Sidgreaves 
r. Brewer (1880), 15 Ch. D. 594. 


6960. .] — A grandchild is not to be con- 

sidered as a child. — Taylor r. Gerst (1729), Mos. 
98 ; 25 E. R. 292 ; sub ?wm. Taylor v. Johnson, 
2 P. Wins. 504 ; 2 Eq. Cas. Abr. 5(5(5. 

innutrition : — Reid. Stone v. Harrison (1810), 2 Coll. 715. 

6961. .] — Bequest to “ children.” held to 

extend to grandchildren, there being no children. 
— Gale v. Bennett (17(58), Amb. (581 ; 27 E. R. 412. 

A nnotations : — Consd. Orford r. Churchill (1814), 3 Ves. & B. 
59. Refd. Davenport v. H anbury (1790), 3 Ves. 257 ; 
Radcliflo i’. Buckley (1804), 10 Ves. 195 ; Pride v. Looks 
(1858), 3 Do (}. & J. 252: Re Kirk, Nieliolson r. Kirk 
(1885), 52 L. T. 340. Mentd. H. e. Darlington (1792), 
Nolan, 12 J. 


6962. -.] — Grandchildren entitled under the 
description of “ children ” in a will ; the intention 
upon the wholo clause being children, or the issue 
of those, who should be dead.-— R oyle v. Hamil- 
ton (1799), 4 Ves. 427 ; 21 E. R. 225. 

Annotations : — Refd. Itadcltffo v. Buckley (1804), 10 Ves. 

LJ5 ; I)oe d. Smith v. Webber (1818), 1 B. & Aid. 713 ; 

Alkor v. Barton (1812), 12 L. J. Ch. 16 ; Stokes v. Horon 

(1845). 12 Cl. & Lin. 101. 

6963. - — — Grandchildren may take under 
the description of children, if there can be no other 
construction ; not otherwise. — R eeves v . Brymeu, 
Bhymer v. Reeves (1799), 4 Ves. 092 ; 21 E. R. 
258. 

Annotations : — Consd. ItadclllTe v. Bucklov (1804), 10 Ves. 

195. Apld. Berry v. Berry (1861), 3 Cliff. 131. Mentd. 

Carmichael v. IHighes (1851), 20 L. J. Ch. 396. 

6964. .] — Under a bequest to children grand- 

children are not entitled, except from necessity ; 
as if the will would otherwise be inoperative ; or, 
where by other words, as “ issue,” it clearly 
appears, that the word “ children ” was used, not 
in the proper, but in a more extensive sense. 
Radcliffe v. Buckley (1804), 10 Ves. 195 
E. R. 819. 


O.J 


Annotations : ~ Consd. Rc Kirk, Nicholson v. Kirk (1885), 

52 L. T. 316. Refd. Doc d. Smith v. Webber (1818), 1 

B. & /Aid. 713 ; Sanderson v. Baylcv (1838), 4 Mv. & Cr. 

56 ; Berry v. Berry (18(51 ), 3 (Jiff. 131 ; Re Smith/ Lord v. 

Hayward (1887), 35 Ch. D. 558. 

6965. — — .! — Testator, having appointed three 
trustees, A made moderate provisions for his three 
sons, directed all the furniture, etc., in his mansion 
house at B. to be sold, “ except such parts thereof 
as his trustees should think necessary to be kept 
for receiving any of them, or of testator’s sons who 
should choose to go A spend a little time there 
occasionally ” ; A lie bequeathed the great bulk 
of his property upon trust- to be accumulated, A 
at the end of the period of accumulation to be 
divided between the eldest male lineal descendants 
of his three sons respectively. In a subsequent 
clause a power of appointing new trustees was 
given. Tinder the direction of the cl., a liberal 
establishment had been maintained at B. at the 
expense of the estate : — Held : the privilege of 
residing occasionally at the mansion-house at B., 
A of enjoying the benefit of the establishment 
there, was confined to trustees A to the sons of the 
testator, A could not be extended to a grandson 
of testator, nor to an infant great grandson who 
was the person presumptively entitled to a share 
of the property at the expiration of the period of 
accumulation. — Thellttsson v. Woodford (1829), 
5 Russ. 100 ; 28 E. R. 9(55, L. C. 

6966. .] — A testator devised his residuary 

property to be equally divided “ amongst his five 
grandchildren,” “ the two children ” of one grand- 
son, A “the two children” of a niece, naming 
them all. Testator then directed, that in case 
any one of the said “ last-mentioned children ” 
should die before* lie attained twenty-one, A leave 
no lawful issue, then the share of the party dying 
should go to the survivors : — Held : the words 
“ last-mentioned children ” included the grand- 
children of testator before named ; A by the term 


PART XVI. SECT. 17, SUB-SECT. 11. 
— B. (b) iii. 

6058 i. Whether grandchildren in- 
cluded .] — Knight v. Knight (J88J), 
10 V. L. R. 195.— AUS. 

695811. .] — Re Moyle, Howie r. 

Moyle, [1920] V. L. R. 147.— AUS. 

6958 iii. .] — Re Davidson (1926), 

59 O. L. R. 643.— CAN. 

4I 6958 iv. .]— In a gift to children 

‘ grandchildren ” are not included. — 
Pemberton Estate r. Lewis (B. C.), 
r 1917] 3 W. W. R. 791.— CAN. 

6958 v. R c Click, Cliff r. 


Cliff (1920), 4 7 > B. 1L 302. 

CAN. 

6958 vi. .1 — Rogers r. 

cuael, 21 O. R. 658. —CAN. 

6958 vii. .] — There is no rule that 

the word “ children ” includes “ grand- 
children,” & the decision depends in 
each case upon the context . — Re 
Bergd, Ex p. Heshe, 7 8. C. 305. — 
S. AF. 

6958 vili. .] — Human v. Hu- 

man’s Executors, 10 8. C. 172. — S. AF. 

6958 ix. .] — The word “chil- 

dren ” w hen used in a will does not, in 


its ordinary legal acceptation, include 
grandchildren. — S pkngler v. Higgs’ 
Executors (1861), 1 K. 221. — S. AF. 

6968 x. .) — Engklbuecht r. 

Botha (1907), 21 S. C. 726. -S. AF. 

6958 xi. .] — De Villiers v. 8tig- 

lin gii’s Executors, 14 S. C. 388. — 

S. AF. 

6958 xii. .] — Vermaak v. Yer- 

maak, 21 S. C. 463. — S. AF. 

6958 xiii. .] — Wanxenburg v. 

Le Roux, 12 S. C. 383.— S. AF. 

6958 xiv. Ex p . Steyn, [1914 ] 

T. P. D. 407.— S. AF. 



844 


Wills. 


Sect. 17. — Description of donees : Sub-sect. 11, B . 
(b) Hi. tU it?., (c).} 

“ survivors ” was intended both surviving children 
A grandchildren. — Walker v. Moore (1839), 1 
Beav. 007 ; 8 L. J. Ch. 333 ; 48 E. R. 1077. 

6967 . .] — Testatrix bequeathed £1,300 to 

trustees in trust, as to one-third, for such of the 
children of A., then deceased, as should be living 
at testatrix’s death ; & in trust as to the remaining 
two-thirds for the children of 8. A T. living at the 
same time. S. had grandchildren, but no child 
living, either at the date of the will or at testatrix’s 
death ; but A. A T. had each of them children 
living at those times : — Held : the grandchildren 
of S. could not claim the benefit of the trust. — 
Moor v. Raisbeck (1841), 12 Sim. 123 ; 59 E. R. 
1078. 

Annotations : — Consd. Fenn v. Death (1850), 2 Jur. N. S. 
700. Refd. Prido v. Fooks (1858), 8 Do G. & J. 252. 
Mentd. lie Clowes, 118931 1 Ch. 214 ; lie Moses, Bedding- 
ton v. Bcddington, (1902J 1 Ch. 100. 

6968 . .1 — Testator devised all the residue of 

his real estates unto A to the use of all his children, 
as tenants in common, during their respective 
natural lives, A afterwards to their issue as tenants 
in common : — Held : the children took an estate- 
tail as tenants in common ; but the grande liildren 
did not, nor did cither of them, take any estate 
under the will.— H arrison v. Harrison (1844), 
7 Man. A G. 938 ; 8 Scott, N. R. 802 ; 14 L. J. 
0. P. 28 ; 9 Jur. 1 12 ; 135 E. R. 381. 

6969 . —•] — He Blackman, No. 6843, ante. 

6970 . — J — IIarley v. Mitfokd, No. 0910, 
aritc 

6971 . — Marshall v. Scai.es, No. 0939, 
ante. 

6972 . .] — Be Cra whali/ s Trust, No. 1 0327, 
post. 

6973 . .] — Bequest to the children of A. 

equally. A. A all his children were dead at the 
date of the will, but there were grandchildren A 
great-grand children of A. living : — Held : the 
grandchildren living at the death of testatrix, 
excluding the great-grandchildren, were entitled. 
— Fenn r. Death (1850), 23 Beav. 73 ; 2 Jur. 
N. S. 700 ; 4 W. R. 828 ; 53 E. R. 29. 

Annotation Consd. lie Atkinson, Pybus v. Boyd, [1918] 
2 ( h. 138. 

6974 . — — . n — Testator gave his residuary estate 

to such child] cn as his nephews A niece W., T. A D. 
should leave at their respective deceases, one-third 
to the “ child or children ” of W. A the two other 
thirds similarly to the “ child or children ” of 
T. A D. respectively, A directed that, in case of 
the death of a nephew or niece without leaving any 
“ children or a child,” then that t hird share should 
be paid to the “ children or child ” of t he other 
or others leaving “ children or a child ” ; but that 
if W., T. A D. should all die “ without leaving any 
issue lawfully begotten,” the whole residue should 
go to the children of G. W., T. A D. all died, 
without leaving children, but one of them left 
grandchildren :—Held : “ children ” must be 

construed in its natural sense, A not so as to 
include grandchildren; “issue” was not to be 
read “ such issue,” so as to be confined to children ; 
A therefore, in the events which had happened, 
the fund was undisposed of. — Pride v. Fooks 
(1858), 3 De G. A J. 252 ; 28 L. J. Ch. 81 ; 32 
L. T. (). 8. 358 ; 5 Jur. N. S. 158 ; 7 W. H. 109 ; 
44 E. li. 1205, L. .TJ. 

Annotations : — Apld. lie Wyndham’s Trusts (1805), L. R. 
1 Kq. 290. Consd. lie JMerceron’s Trusts, Davies v. 
Mercoron (1870), 4 Ch. D. 182. Apld. Tie Kirk, Nicholson 
v. Kirk (1885), 52 L. T. 346. Consd. lie Atkinson, Pybus 
v. Boyd, [1918] 2 Ch. 138. 

6976 . — Testator by will devised & be- 


queathed the whole of his residue unto & equally 
between & amongst the “ children of his late 
brother John. John, testators brother, died in 
1820, having had two children, of whom one only 
survived him. This child, a son, died in 184 , 
leaving four children, of whom present pltfs- were 
the survivors. The will was dated in loot), A 
in 1854, testator made a codicil whereby he con- 
firmed the above request. He died in loo 7. 
Pltfs. claimed the residue under the description of 
“ children of testator’s brother John,” or otherwise 
by way of substitution -—Held : as there were no 
children of testator’s brother John who could take 
under the demise, in order to prevent the defeat 
of the gift, the grandchildren of testator s brother 
were entitled'.— Berry v . Berry (1801), 3 Giff. 
134 : 4 L. T. 035 ; 7 Jur. N. S. 752 ; 9 W. R. 889 ; 


60 E. R. 354. 

Annotations: — Consd. Re Kirk, Nicholson v. Kirk (1885), 
52 L. T. 346 ; Re Atkinson, Pybus v. Boyd, [1918] 2 Cn. 
138 

6976. - — Loring v. Thomas, No. 0528, 

ante. 

6977. .] — The word “children” in a will 

containing bequests by testator to his children, 
primd facie does not include grandchildren, 
unless the context shows that such was the 
intention. — M artin v . Bee (1801), 14 Moo. 

P. C. O. 142 : 4 L. T. 057 ; 9 W. R. 522 ; 15 


E. R. 259, P. C. 

Annotations: — Expld. McGibbon v. Abbott (1885), 10 App. 

Cas. 053. Consd. Gallicrs v. ltycroft, [1901] A. C. 130. 

6978 . .] — Under a bequest to a daughter for 

life, A after her death to her children ; but if 
she died without issue, then to her two sisters if 
then living ; but if either sister should be then 
dead, testator gave her share to her issue equally 
to be divided among them : — Held : under the 
last bequest children, grandchildren A remoter 
issue took per capita. — Weldon v. Hoyland 
( 1802), 4 De G. F. A J. 504 ; 0 L. T. 9G ; 45 E. R. 
1303. E. C. 


Annotation : — Refd. Rc Flower, Mathcson v. Ooodwyn (1890), 

02 L. T. 216. 

6979 . .] — Be Kirk, Nicholson v. Kirk, 

No. 6942, aide. 

6980 . .] — Testator gave his residuary real 

A personal estate to trustees in trust for sale, A 
to divide the proceeds into six shares, A to pay 
one of such shares to the “ children ” of his 
deceased sister ; A he gave the other five-sixths 
in similar terms to the “ children ” of live de- 
ceased persons. At the date of the will there 
were no children of the sister living, but there 
were two grandchildren, & these facts were w r ell 
knowui to testator. Both the grandchildren 
survived testator : — Held : the two grandchildren 
took the one-sixth given to the “ children ” of 
the deceased sister. 

If the testator on the face of his will gives a 
legacy to the children of a deceased person, 
mentioning that person as being dead, A at the 
date of the will there are no children of that 
person, but there are gi and children, then the ct., 
on the principle id res niagis valcai> holds that the 
gift takes effect in favour of the grandchildren 
(Kay, J .). — Be Smith, Lord v. Hayward (1887), 
35 Ch. I). 558 ; 50 L. J. Ch. 771 ; 50 L. T. 878 ; 
35 W. R. 003. 

Annotation : — Consd. Rc Atkinson, Pybus i\ Boyd, [1918] 

2 Ch. 138. 

6981 . .] — There is no fixed rule of con- 

struction that, if a legacy is given to “ children ” 
of a person who was known by testator to be 
dead at the date of the will & to have no child 
then living, grandchildren will take. The ques- 
tion must always be one of construction of the 
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particular will. — Re Atkinson, Pybus v . Boyd 
[ 1018] 2 Ch. 138 ; 87 L. J. Ch. 505 ; 119 L T 
235. 

iv. Stepchildren . 

6982 . Whether stepchildren Included.] — Testator 
who had been married for thirteen years to a 
wife who had four infant daughters by a former 
husband, but who had no legitimate children of 
his own, & had always treated his stepdaughters, 
three of whom married in his lifetime, in every 
respect as if they had been his own issue, by his 
will made when he was lifty-nine A his wife sixty 
years of age left his property to his children with 
a provision for the issue of any child dying in his, 
testator’s, lifetime A leaving issue. No children 
of testator were born after the date of his will : — 
Held : testator’s four stepdaughters took under 
the gift to his children contained in liis will. — 
lie Jeans, Upton r. Jeans (1895), 72 L. T. 835 ; 
13 It. 027. 

( c ) Gift to “ the Children of A. & R.” 

6983 . Construction of gift — Dependent on cir- 
cumstances of particular case.] — Testator directed 
some property to be divided, at a future period, 
amongst the then surviving children of John A 
Sarah Worn A Catherine Hales. Sarah was a 
sister of testator, but Catherine was a stranger, 
A Sarah had children, but Catherine was a 
spinster at the date of the will : — Held : Catherine, 
personally, A not her children, was entitled to 
participate. 

To ascertain the meaning you must look at the 
circumstances of each case, A to the position in 
which the parties were placed (Romilly, M.R.). — 
Stummvoli v. Hales (1804), 34 Boav. 121 ; 
55 12. R. 581 ; sub nom. Stitmmvoi.l v. Hales, 
He Johnstone, 4 New Kep. 4 73; 10 Jur. N. S. 
710; 12 W. It. 1137; sub nom. Stamm voll v. 

Hales, lie Johnstone, 10 L. T. 807. 

_ Inhalation : — Kefd. Hawes t*. Ilawes (1880), 14 Ch. 1). (514. 

6984. .] — Notwithstanding anything 

that may have been or may be said to the con- 
trary 1 do not doubt that the proper grammatical 
meaning of the expression “ the children of A. A 
13. — the preposition “ of ” not being repeated 
before 13., A A. A 13. not having or being capable 
of having children together — is the children of 

A. A the individual 13. not his or* her children. 
But the expression “ the children of A. A 13.” 
may mean the children of A. A the children of 

B. ; A, in a will, must have that meaning if 13., 
to the knowledge of testator, be dead, leaving 
children still alive (Joyce, J .). — He W alb ran, 
Milner v. Walbran, [1906] 1 (Mi. 01 ; 93 L. T. 
745 ; 54 W. R. 167. 

Annotation : — Consd. Rc Harper, Plowman v. Harper, 

11914] 1 Ch. 70. 

6985 . .] — Testatrix, after giving cer- 

tain pecuniary legacies including a legacy of 
£500, to Dr. G. in recognition of his kindnesses, 
gave her residuary estate in trust to pay the 
income to her sister during her life, A after her 
death in trust to divide the same in two equal 
moieties one moiety to be paid to testatrix’s 
niece, A “ the other moiety to be divided equally 
between the unmarried daughters of my brother- 
in-law Dr. IT. A Dr. G. equally. At the date of 
the will testatrix’s sister was seventy-four years 
of age ; Dr. II. had five daughters, of whom three 
were unmarried, A Dr. G. had one daughter only 
who was four years of age: — Held: (1) looking 
to the surrounding circumstances on the true 


construction of the will the gift was a gift to 
Dr. G. personally & not to his unmarried daughter ; ' 
(2) the moiety was divisible in equal fourth shares 
between the three unmarried daughters of Dr. H. 
A Dr. G . — Re Harper, Plowman v. Harper, 

1 1914] 1 Ch. 70 ; 83 L. J. Ch. 157 ; 109 L. T. 925 ; 
58 Sol. Jo. 120. 

6986. Both classes of children living.] — 

A bequest of residue “ to all the children of my 
brother It. A my sister M., to be equally divided 
between them share A share alike.” It. A M. 
having equal legacies in a former part of the will, 
A there being nothing in the context from which 
an intention could be inferred that M. was person- 
ally to take an equal share in the residue with the 
children of It., this construction was rejected, A 
the gift was held to pass the residue to the children 
of It. A the children of M. in equal shares. — 
Mason v. Baker (1856), 2 K. A J. 567 ; 69 E. It. 
908. 

Annotations : — Consd. lie Davies’ Will (1860), 20 Beuv. 03. 

Distd. Stammvoli v. HaleH, Rc Johnstone (1864), 10 L. T. 

807. Consd. Hawes v. Hawes (1880), 14 Cli. D. 614. 

6987. .] — Bequest between A amongst 

all A every the child A children of Thomas T. 
deceased A Henry T. in equal shares : — Held : all 
the children of Thomas A of Henry took equally, 
per capita , A not per stirpes , A Henry himself 
took nothing . — Re Davies’ Will (1860), 29 Bcav. 
93 ; 7 Jur. N. S. 118 ; 9 W. It. 134 ; 54 E. It. 
561 . 

Annotations : — Reid. Rc Johnstone, Stummvoli r. nalea 

(1861), 12 W. It. 1137 ; Hawes v. Hawes (1880), 14. Ch. D. 

611. 

6988. — — .] — Re Ingle’s Trusts, No. 

6812, ante. 

6989. — — To constitute a named 

person a member of a class he must have a common 
character with tlie unnamed members. 

Testator gave to trustees all his estates upon 
trust to sell, A directed that the proceeds of sale 
should be part of his personal estate A be subject 
to the dispositions concerning his residuary 
estate, A after giving legacies, one to R., A another 
to the children of J., he gave the residue unto A 
equally amongst all the children of his brotlier- 
in-law, J., A the said R., A directed that the same 
should be vested legacies at the time of his decease. 
R. died before testator, leaving children living at 
testator’s death. Three children of J. were living 
at testator’s death : — Held : R. would, if living, 
have taken a share of the residue A not his children, 
A as he died before testator, the share which lie 
would have taken belonged to the three surviving 
residuary legatees, not as a class with R., but 
under the special terms of this will . — Re Feather- 
stone’s Trusts (1882), 22 Ch. D. Ill ; 52 

L. J. Ch. 75 ; 47 L. T. 538 ; 31 W. R. 89. 

Annotation : — Expld. Rc Will* ton, Whiston v. Woolley, 

[1924] 1 Ch. 122. 

0990. .] — Rc Walbran, Milner v. 

Walbran, No. 6981. ante. 

6991. .]-~Rc Harper, Plowman i\ 

Harper, No. 6985, ante. 

0992. One party without children.] — A. 

devises the whole of his l'oitune equally, to be 
divided between any second or younger sons of 
his brother S. A his sister S. Tho sister has one 
younger son, but the brother has none : — Held : 
the younger son of tlie sister was entitled to the 
whole. — Wicker r. Mitford (1782), 3 Bro. Pari. 
Oas. 442 ; 1 E. It. 1422, IT. L. 

Annotation : — Rsld. Malcolm v. Martin (1<90), 3 Bro. C. O. 

r>o. 
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846 Wills. 


Sect. 17. — Description of donees: Sub-sect. 11, B. 
(c), & C. (a).] 

6993. — .]- Stummvoli v. Hales, No. 

6983, ante. 

6994. — One party dead at date of will.] 

A bequest of a residue to be divided equally 
“ amongst all the children of my late cousin 
E. L. A my cousin P. F. & their lawful repre- 
sentatives,’ * is a bequest to the children of E. L. 
A. P. F. himself, A not to the children of P. F. — 
Lug Ait v. Harman (1786), 1 Cox, Eq. Cas. 250 ; 
29 E. R. 1151. 

Annotations : — Distd. Peacock v. Stock ford (1853), 3 I)o 

G. M. A G. 73 ; Mason v. Baker (185(5), 2 K. & J. 567. 

N.F. lie Davies’ Will (1860), 9 W. R. 134. Apld. Stimuli - 

voli v. Hales (1864), 34 Bcav. 124. Consd. Hawes v. 

Hawes (1880), 14 Cli. D. 614 ; Re Foutherstono’s Trusts 

(1882), 22 Ch. D. Ill : Re Harper, Plowman v. Harper, 

[1914] 1 Ch. 70. Reid. Re Walbran, Milner v. Walbran 

(1906), 54 W. It. 167. 

C. “ Eldest ,” “ Younyer” etc. 

(a) “Eldest." 

6995. General rule — First born.] — Scarisbrick 
v. Eccleston (1838), 5 Cl. A Fin. 398 ; 2 Jur. 
632 ; 7 E. R. 455, H. L. 

Annotation : — Refd. Wilbralmm v. Scarisbrlek (1840), 1 

H. L. Cas. 173, n. 

6996. — — .] — Testator, by codicil, after 

appointing two persons trustees, as also their 
heirs A assigns, to his will A codicil, desired that 
his sister, A. B., should do what she pleased with 
his remaining property after payment of certain 
legacies, excepting a tenement at W., A a sum of 
stock, of which she could only receive the interest 
A rent during her natural life, A afterwards to 
his sister's eldest son, on his taking the name of 
M. ; but, should he refuse to take the name of 
M., or his sister, A, B., depart this life without a 
son, then the tenement at W. A stock should go 
to P., on his taking the name of M., A so on to 
his heirs, each taking the name of M., none of 
them being allowed to touch the principal, A no 
one should, after his sister, A. B., inherit the said 
property or enjoy the interest who did not take 
or possess the name of M. : — Held : the trustees 
took an estate in fee by virtue of their appoint- 
ment, A A. B. wa,s entitled to an estate for life in 
the tenement A stock, with a remainder in fee in 
the tenement, A an absolute interest in stock to 
the first born of A. B. vested on his birth A 
baptism by the name of M. — Bennett v. Bennett 
(1864), 2 Drew. A Sin. 260 ; 31 L. .T. Ch. 34 ; 
11 L. T. 362 ; 10 Jur. N. S. 1170 ; 13 W. R. 66 ; 
62 E. R. 623. 

Annotation : — Refd. Re Greenwood, Goodhart v. Wood head, 

[1902] 2 Ch. 198. 

6997. - — — Where testator excluded his 

eldest son by name from a share in a bequest, A 
such eldest son afterwards died : — Held : the 
second son was not excluded from taking a share. 
—Wood v. Wood (1867), L. R. 4 Eq. 48 ; 15 
W. R. 389. 

6998. .] — The only son of a marriage 

cannot succeed to an estate which had been limited 
to A. A his heirs in tail male, ” excejit an eldest 
son,” A does not come in under a proviso giving 
the estate to A. A “ all A every other the son of the 
body of A., save A except an eldest son.” 

“ Eldest ” A “ first-born ” to be treated as 
synonymous terms. 

H., who was possessed of an estate called S., 
married, in 1792, Elizabeth (J., who was possessed 
of an estate called B. They had three children, 
H. M. T., G. G. T., A Melesina T. On the marriage 
of U. M. T. in 1826 the estate of S. was settled on 
11. T. A Elizabeth (father A mother) for life, with 
an annuity to H. M. T., A on the death of the 


father & mother the estate of S. was to go to 
H. M. T. for life, & then to his sons in tail male, 
in default, etc., to G. G. T. A his sons in tail male. 
On the marriage of G. G. T. in 1834 the estate of 
B. was settled on H. T. (the father) for life, then 
on Elizabeth his wife, then on G. G. T. for lifo, 
then to his sons in tail male, A in default, etc., 
to Melesina for life, then to the use of II. M. T., 
then to the use of the second son of H. M. T. A his 
heirs male, A in default, to the use of the third, 
fourth, fifth, A of “ all A every other the son of 
the body of II. M. T., save A except an eldest son, 
severally, successively, A in remainder one after 
another,” etc., “ the elder of such son A sons, 
other than an eldest son as aforesaid, to be 
preferred,” etc., A in default or failure, etc., to the 
use of Henry Arabin, his heirs A assigns for ever ” ; 
A in case, under the deed of 1826, any person of the 
issue of G. G. T., other A except a youngest or only 
son, or the heir male of his body, should become 
entitled to 8., then the use of the estate of B. 
should thereupon cease, A the lands of B. 
should thereupon go over to the person next 
entitled. H. M. T. had one only son. G. G. T. 
had no issue. Melesina had been in possession 
of the estate B., A was dead : — Held : on her death 
the ultimate remainder in the estate of B. given 
to Henry Arabin took effect under the words which 
excluded an eldest son of II. M. T. holding 8., from 
succeeding to the possession of B., A an only son 
of H. M. T. had no title to B., A was not to be 
treated as other than an eldest son under the clauses 
which gave B. to the second, third, fourth, fifth, 
A all A every other son of If. M. T., save A except 
an eldest Ron. — Tuitk v. Birmingham (1875), 
L. K. 7 H. L. 634 ; 24 W. R. 540, II. L. 

6999. .] — It is impossible to interpret 

this shifting clause according to the literal meaning 
of the words. The eldest son of a man is his 
first born, the primogen-iluft (Lord Cairns). — 
Bathurst v. Errinuton (1877), 2 App. (’as. 098 ; 
sub nom. Craven v. Errinuton, Bathurst v. 
Errtngton, 46 L. J. Ch. 748 ; 37 L. T. 238 ; 25 
W. R. 90S, H. L. ; affy. 8. C. sub nom. IlERVEY- 
Bathurst v. Stanley, Craven v. Stanley 
(1876). 4 Ch. D. 251, C. A . 

Annotations Consd. Mexorllth v. TrelTry (1879), 12 Ch. D. 

170 ; Locke v. Dunlop (1888), 39 Ch. D. 387. Refd. Re 

Whitmore, Waters r. Harrison, [1902] 2 Ch. 66. 

7000. .] — Except in cases of portions 

or of a specially qualifying context, “ eldest son ” 
means “ first-born son.” Testator, by will dated 
in 1811, devised lands to the use of A. for life, with 
remainder to the use of “ the eldest son ” of A. for 
life, with remainder, after the decease of the eldest 
son of A., to the use of the eldest son of his body A 
his heirs for ever ; but in case of the death of the 
eldest son of A. without issue male, to the use of the 
second, third, fourth A every other son of A. 
successively in tail male ; A the will contained a 
proviso that the first, second, third, A every other 
son of A. should, before receiving the rents of the 
lands, take A use the name A arms of testator. 
The first-born son of A. was living at the date of 
the will, but died an infant . C., the second-born 

son of A., was his eldest living son at the time of 
the death of testator : — Held : the word “ eldest ” 
must be construed as “ first-born.” — Meredith v. 
Tkeffry (1879), 12 Ch. D. 170 ; 48 L. J. Ch. 337 ; 
27 W. R. 406. 

Annotation : — Apld. Arnyot v. Dwarrin, [1904] A. C. 268. 

7001. Eldest at death of testator.] — Baker v. 
Hall (1691), 1 Eq. Cas. Abr. 214 ; 21 E. R. 999. 

7002. .] — Where a testator bequeathed all 

his houses A premises in W. to his wife, for life ; 
A, at her decease, to go to his eldest son, or sur- 
viving sons ; A, in lack of sons, to daughters ; & 
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liis copyhold land at L. to his eldest son ; A, in 
case of his decease, to the eldest, A so on in rotation ; 
A, in lack of sons, to daughters ; A directed his 
personal property to be equally divided among 
the remaining children : — Held : that the son, 
who, at the death of testator, was the eldest, under 
the will, & as heir at law, took a fee in the premises 
at W., subject to his mother’s life-estate, A a fee 
in the copyhold land at L. — Wkight v. Stephens 
(1821), 4B. & Aid. 574 ; 106 E. II. 1010. 

7003. .] — Testator bequeathed stock to be 

equally divided “ between the eldest child of his 
dear sister H. A the eldest child of his dear sister 
A. -Held : eldest child ” was the eldest 

child living at the death of testator. — Re Harris’s 
Trusts (1854), 2 Eq. Hop. 1110 ; 23 L. T. O. 8. 
344 ; 2 W. R. 680. 

Annotations : — Distd. Rc Whorwood, Oj?lc v. Sherborne 
(3 887), 31 Oh. L>. 410. Dbtd. Amyot v. Dwurris, f 100-1 J 
A. O. 208. 


7004. Eldest at specified time.] — Younger son 
becoming an eldest, entitled to take cn nomine . 
Devise of house & appurtenances to wife during 
widowhood ; but that the eldest son when twenty- 
one or married, might have it, on notice. The 
wife having married after the death of a former 
eldest son, unmarried, A during the minority, etc., 
of the existing eldest son ; it was declared that he 
would be entitled to the enjoyment on attaining 
twenty-one, or marriage, upon giving notice. — 
Bridgwater (L)ijke) v. Egerton (1751), 2 Vos. 
Sen. 121 ; 28 E. It. 80 ; suh nom . Bridgewater 
( Duke) v. Littleton, etc., 1 Bro. 0. (J. 280, n., L. O. 

Annotations : —Reid . Thi'llusMm v. Woodford (1701)), 4 Vos. 

227 ; Lincoln r. Newcastle (1800), 12 Vos. 218. 

7005. — — .J — Under a will directing the transfer 
of stock among all the children of testatrix's 
daughter, except an eldest son ; a second son 
having become the eldest living by the death of 
liis elder brother, who survived testatrix, is not 
entitled to a share, although an estate limited to 
his elder brother did not descend to him. — 
^Matthews v. Path, (lspj), 3 Swan. 328 ; 2 Wils. 
Uh. 64; 36 E. It. 882. 


Annotations : — Consd. Peacocko 
689 ; Livcsey r. Livo.soy (1810) 
broy t\ Jones (1856), 2 K. A .1 . 
(1857), 3 K. & J. 375 ; Adams 
052 : Domvilo r. Winning! oi 
Refd. Windham r. Graham (182 
v. Fane (1853), 1 1 Ilnre, 287 
(18G1), 1 John. & Jl. G13 ; St, an 
3G L. J. (’b. 891 ; Hervey-Bat 
Stanley (187G), 4 Ch. D. 251. 


r. Fares (1838), 2 Keen, 

, 15 L . J. Ch. 357 ; Maeou- 
08 1 ; Rc T heed ’s Settlmt. 
t\ Adams (1858), 25 Beav. 
l (1881), 20 Ch. 1). 382. 
G), 1 Buss. 331 ; Wyndham 
: Sandoman r. Mackenzie 
hope r. Collintfnood (18G7), 
hurst r. Stanley, Craven r. 


7006. J — -Testator*, by his will, directed tiie 

income of his estate, personal, to be divided into 
two equal parts, A one of those parts to be sub- 
divided into two equal parts ; A that the first 
of the latter should be paid in quarterly payments 
to the eldest son of E., who should add the name of 
G. to his own ; A that, on liis decease, the quarterly 
payment of his annuity should be continued to 
his heir-at-law ; A failing the latter by death, 
so on in like manner as long as there should be an 
heir : — Held : this was an absolute gift of one- 
fourth to the eldest son of E. 

Testator, by his will, directed the income of 
one-fourth part of his personal estate to be paid 
to the eldest son of his sister M. ; A on liis decease, 
to his heir-at-law, etc. The eldest born son of 
M. was alive at the date of testator’s will, but 
subsequently died in the testator’s lifetime, 
leaving a second born son surviving. Testator, 
being aware of that circumstance, by a codicil, 
directed the trustees of his will to divide a certain 


sum among all the children then living of his 
sister M., with the exception of the one provided 
for in' his will : — Held : the second born son took 
the share given by the will to the eldest son. — 
Thompson v . Thompson (1844), 1 Coll. 381; 8 
Jur. 839 ; 63 E. R. 464. 

Annotations .*— Mentd. Myers v. Pcrigal (1849), 10 Sitn, 533 ; 

Marsh v. Means (1857), 30 L. T. O. H. 89 ; Thomson v. 

Shakespeare (1859), John. 612 ; Sinnett v. Herbert (1872), 

7 Ch. App. 232 ; Bowman v. Secular Sue., [1917] A. O. 400. 

7007. .1 — I think there is no weight in the 

argument that the natural A ordinary meaning of 
the word “ eldest” is eldest in point of age, & 
that it is unjustifiable to substitute such a moaning 
as a conveyancer or other lawyer whose mind is 
habituated to establish rules of descent A con- 
ventional limitations of real property would be 
lead to adopt. The will is confessedly not the 
natural language of testator himself, but the 
professional language of the conveyancer who was 
employed to draw it. Surely it is difficult to 
maintain that in construing such a will the same 
sense ought to be imputed to its language as if 
the subject of construction were a document of 
an ordinary kind, framed in natural language, A 
treating of untechnical matters (Williams, J.). 

Reading tho will, therefore, with no other 
inclination as to its construction except that 
which naturally A properly arises from an un- 
willingness to attribute unreasonable or capricious 
intentions to testator, when his language permits 
us to regard him as reasonable A not capricious, 
T think it clear, that if the words “ eldest male 
lineal descendant ” can, without violence, be taken 
to indicate the person who should at the specified 
time be heir male of the body of Peter Isaac, we 
are bound so to construe them (Lord Cranworth). 
— Thellusson v. Rendlesiiam (Lord), Thel- 
lusson v. Tiiellusson, Hare v. Robarts (1859), 
7 1L L. Cas. 429; 28 L. J. Ch. 948; 11 E. R. 
172 ; sub nom. Thellusson v. Robarts, Hare v. 
Robarts, Rendlesham v. Robarts, 33 L. T. O. 8. 
379 ; 5 Jur. N. S. 1031. H. L. 

Annotations -Mentd. Richards v. Davies (1862), 13 C. B. 

N. S. 69 ; Di Sora r. Phillipps (1863), 2 New Rep. 553 ; 

Rhodes r. Rhodes (1882), 7 App. Cas. 192 ; Rc Northern's 

E-dale, Salt r. Pym (1881), 28 Ch. D. 153 ; R. v. Sunder- 
land JJ. (1901 ). 85 L. T. 183. 

7008. -Devise A bequest to A., A after 
her decease leaving any child or children her 
surviving who should attain twenty-one, to pay 
her share “ to her eldest child, his exors., adminis- 
trators A assigns,” with a gift over in default of 
such child : — Held : A.’s eldest child, who died in 
A.’s life, did not take, but the second child who 
survived her mother was entitled. — Stevens v. 
Pyle (1861 ), 30 Beav 281 ; 54 E. R. 898. 

Annotation : — Refd. Rc Walker, Dunkcrly v. Ilowordiuc, 

(1917] 1 Ch. 38. 

7009. Eldest at period of distribution.] — Testa- 
trix gave to the eldest son of her daughter E. A 
of her husband L., who should be living at the time 
of her own decease, ten guineas, adding that she 
left him no larger sum, because he would have a 
handsome provision from the estates of her late 
husband A of his own father, who was still alive, 
A she gave the residue of her property to her exors. 
upon trust, as to one moiety thereof, to pay A 
divide the same unto A amongst all the children 
of her daughter E., who were then in being or 
should be thereafter born, except her eldest son, 
or such of her sons as should, by the death of an 
elder brother, become an eldest son, equally to be 
divided amongst them, A the survivors or survivor, 
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7004 i. Eldest at specified time.}— lie Mat.in’s Will &• Estate, (1905] V. L. R. 270.- -AUS. 
14 Next eldest brother.”]— r. Beamish, (1905] 2 1. 11. 349. — IR. 



848 


Wills. 


Sect. 17. — Description of donees : Sub-sect . 11, C . 
(a), ( b ) & (c).] 

— * 

when the youngest should arrive at the age of 
twenty-one years. At the death of the testatrix, 
her daughter E. had live children, A the eldest 
son was provided for from the estates in the will 
mentioned, A he received the ten guineas, but 
died, without issue, before the youngest child 
attained twenty-one. The second, who then 
became an eldest son, did not succeed to the 
provision which had been made for the eldest 
son : — Held : notwithstanding that, he, being the 
eldest son at the time the youngest of the children 
attained twenty-one, was excluded from any share 
in the moiety of the residue. — L ivesey v. Livesky 
( 1849), 2 II. L. Cas. 419 ; 13 L. T. O. 8. 1 33 ; 13 
Jur. 371 ; 9 E. R. 1131, IT. L. 

Annotations Consd. Macoubrey v. Jones (1850), 2 K. & J. 
084 ; Re Thood’s Setting. (1857), J K. & J. 375 ; Adams v. 
Adams (1858), 25 Beav. 052 ; Doimlle v. Wilmington 
(1884), 20 Ch. I). 382. Held. Tliellusson r. Itendhvham 
(1 8511). 7 H. L. Cas. 429 ; Rc River’s Settimt.. Trust (1870), 
40 L. J. Ch. 87. 

7010. —Testator gave personal property, 

upon the death of the survivor of several tenants 
for life, “ to be divided equally between the two 
eldest children born in wedlock of each of his sons 
A daughters ; but if there should be only ‘ one 
child living ’ to any of his married sons or 
daughters, that child to receive only the propor- 
tion divided equally according to the number 
there may be ” : — Held : “ the two eldest born ” 
meant- the two actual eldest living at the date of 
distribution, A the representatives of a deceased 
eldest A a deceased second eldest- were excluded.— 
Madden v. I kin (1802), 2 Drew. A 8m. 207 ; 1 
New Rep. 11 ; 32 L. J. Ch. 3 ; 7 L. T. 204 ; 8 
Jur. N. 8. 1108 ; 11 W. R. 2 ; 02 E. R. <500. 

AmuAation : — Refd. Cooper v. Macdonald (1873), L. 11. 10 
Eq. 258. 

7011. .j — A testatrix devised an estate at T. 

to J. for life, with remainders to the sons A- 
daughters of J . successively in tail, with remainders 
over, A with a proviso that if any tenant for life 
or in tail in possession should neglect to reside on 
the T. estate for six months, the estate of him A 
of the issue of his body should thencefoith cease, 
& the T. estate should go to the person next 
entitled in remainder, as if the person so neglecting 
t-o reside were then dead without leaving issue ; 
& she bequeathed her residuary personal estate 
in trust for the children of the person who should 
at her death become tenant for life of the T. 
estate, oilier than A besides an eldest or only 
son or an eldest daughter for the time being entitled 
in tail in remainder expectant on the death of 
his or her parent to the T. estate, who should attain 
twenty-one or marry A if there should be but one 
child besides such eldest or onlv son or eldest 
daughter for the time being entitled as aforesaid, 
then in trust for that one child, with a gift, over 
in case there should be no such child, or all such 
children should die before any of them should 
attain a vested interest. J. survived testatrix, 
neglected to reside on the T. estate for six months, 
& died leaving a posthumous son, D., who was his 
only child : — Held : as D., by reason of the for- 
feiture incurred by J. before his birth, never was 
tenant in tail in remainder of the T. estate, lie was 
ent itled to t he residuary personal estate, A being an 
only child lie took a vested interest at his birth. — 


Johnson v. Foulds (1808), L. R. 5 Eq. 268 ; 37 
L. J. Ch. 260. 

Annotation : — Reid. Re Fletcher, Dor6 v. Fletcher (1885), 
53 L. T. 813. 

7012. Eldest at period of vesting.] — The cha- 
racter of ‘ ‘ eldest son ’ * is, in ordinary cases, to be as- 
certained at the period of vesting, A not of payment. 

Bequest to A. for life, & afterwards in trust for 
her children who, not being an eldest or only son, 
should attain twenty-one. In 1854, after Ch, the 
second son, had attained twenty-one, the eldest 
son died, A the second thereupon became eldest. 
The tenant for life died in 1857 : — Held : G., though 
an eldest son at the time the fund became payable 
fo the children, took a share. — Adams v. Adams 
(1858), 25 Beav. 052 ; 53 E. R. 780. 

Annotations : — Consd. .Sa-n drill an v. Mackenzie (1801), 1 
John. He II. G13. Refd. Domvilo r. Winnington (1884), 
2G Ch. J). 382. 

7013 Eldest at date of will.] — A gift “ to the 
eldest son of my sister A his heirs for ever ” 
operates in favour of the elder of her two sons 
living at the date of the will, though he pre- 
deceased testator, in the absence of any contrary 
intention appearing in the context. — Amyot v. 
Dwarkls, (1904] A. C. 208; 73 L. J. P. C. 40; 
90 L. T. 102 ; 53 W. R. 10 ; 20 T. I,. R. 208, P. C. 


(b) “ Younger .” 

7014. “ Younger children ” — Whether heir-at- 
law included.] — Bretton v. Bretton (1001), 
Freem. Ch. 158; Nels. 03; 3 Rep. Ch. 1 ; 22 
E. R. 1 128. 

Annotation: — Refd. Wilbraham r. Scarisbrick (1847), 1 
II. L. Cas. 107. 

7015 .] —Mead v. Cave (1003), 1 Rep. 

Ch. 224 ; 21 E. R. 550. 

Annotation : — Refd. Wilbraham v. Scarisbrick (1847), 1 

II. L. Cas. 107. 


7016. — — Children other than eldest in age.] — 

Scarisbrick r. Eccleston (1838), 5 Cl. A Fin. 
398 ; 2 Jur. 632 ; 7 E. li. 455 H. E. 

AmuAation :■ — Refd. Wilbraham r. Scarisbrick (1810), 1 
11. I,. Cas. 17 3, n. 


7017. .] — Wilbraham v. Scarisbrick, 

No. 7025, post, 

7018. -- — .] — Bequest to daughter’s 

“younger children ” : — Field : to mean the 
child* on other than the eldest in age. -Eyddon v. 
Kt.i.ison (1854), 19 Beav. 505 ; 24 L. T. O. S. 123 ; 
J 8 Jur. 1000 ; 2 \\\ R. 090 ; 52 E. R. 470. 
Annotation : — Refd. Rc White, While r. Edmornl, 11901] 

1 Ch. 570. 


7019. .] — Testator devised real estate 

on trust after the death of his wife in strict settle- 
ment on his four sons, A., B., C., A D., A their 
issue male successively. He bequeathed a legacy 
of £11,000 after the death of his wife to be paid to 
his “ younger children,” namely, B., C., 1)., E., 
K, G., II., K., A L. (the six latter being his 
daughters) in equal shares, so that the share of 
each of his said younger children should bo 
absolutely vested at twenty-one, whether the 
preceding tnists should be determined or not. 
A. A B. died in the lifetime of testator’s widow 
without issue male. V. attained twenty-one in 
the lifetime of B., A on the death of the widow 
became tenant for life under the will of the real 
estate : — Held : he was entitled to a share in the 
legacy of £14,000. — lie PliYTllERCH, Prytherch 
v, Williams (1889), 42 ( h. D. 590 ; 59 L. J. Ch. 
79 ; 01 L. T. 799 : 38 W. R, 01. 

Annotation :— Mentd. Anchor Trust Co. v. Boll, (1920] Ch. 805. 


PART XVI. SECT. 17, SUB-SECT. 11. 

— C. (b). 

h. “ Younger daughter.*'} — V., by will, 
directed that “ if he had but one 
younger daughter she should liavo 
£15,000.” This event took iduce ; 


but she having survived her elder 
sister, subsequently became entitled 
to the estates of the testator : — Held : 
this circumstance did not deprive the 
younger of her portion as the sole 
younger child. — Byrne v. Byrne 


(1853), 5 Ir. Jur. 345.— IR. 

j. Legacy to “ my three youngest 
daughters ” — SufjseguerU birth of post- 
humous daughter — Whether included.] 
— Rc Smiley, 28 N. Z. L. It. 1. — 
N.Z. 
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7020. Whether eldest child included — Eldest 

daughter.] — Pierson v. Garnet, No. 0870, ante. 

7021. .] — Testatrix directed that 

her land at M. should, as the rents became due, be 
equally divided amongst the youngest of her son’s 
children ; the son left four daughters, one of whom 
was his eldest child, & a son : — Held : the 
daughters, including the eldest, took an estate in 
fee in the land, it appearing by the context of the 
will to be testatrix’s intention to exclude an eldest 
son only. — Hajll v . Luckup (1830), 4 Sim. 5 ; 
58 E. R. 3. 

Annotation Retd. Wllbrahoui v. Scarisbrick (1847), 1 
H. L. Cas. 167. 

7022. Gilt by parent.] — Younger child 

is never considered as an eldest, but between parent 
Sc children, or one in loco parentis, not in the case 
of a provision by a stranger. — Hall v. Hewer 
(1753), Amb. 203 ; 27 E. R. 135. 

Annotations: — Consd. Matthews v. Paul (1819), 2 Wilts. Cli. 
64 ; Scarisbrick v. Skelmersdale (1840), 4 Y. & (J. Ex. 
78. Reid. San (Ionian v. Mackenzie (1861), l John. & H. 
013 ; Shuttleworth v. Murray, tPJOl] 1 Cli. 819. 

7023. Gilt by stranger.] —Hall v. 

Hewer, No. 7022 ,antc. 

7024. “ Youngest child ” — Only one child 
existing.] — Bequest to the youngest child of A. 
if she should have auy child or children within a 
certain period ; if no child or children within t hat 
period, over : her eldest child, being the only one 
within the period described, is entitled. — Emery v. 
England (179(3), 3 Ves. 232 ; 30 E. R. 985, L. C. 

7025. “Younger son” — Younger in order o I 
birth.] — In construing a will, the words “ younger 
son ” used by testator in a proviso for t he shifting, 
in certain events, of an estate thereby devised, are 
to be taken in their plain Sc ordinary sense, as 
meaning “ younger in order of birth,” unless it 
satisfactorily appears from other parts of the will 
that they were used by testator in another sense. — 
Wilbraiiam v. Scarisbrick (1847), 1 II. L. Gas. 
1(37 ; 9 E. R. 718, II. L. ; affy. S. 0. xul> nom. 
Scarisbrick v. Skelmeksdale (Lord) (1810), 4 
Y. Sc C. Ex. 78. 

Annotations : — Consd. Meredith v. TrelTr.v (1879), 12 Cb. D. 
170. Reid. Thollusson r . liendlesham (1859), 7 H. L. 
Cub. 429 ; Stmdcman r. Mackenzie (1K61), 1 John. H. 
613 : Shuttleworth v. Murray, I 1901 J 1 Cb. 819. Mentd. 
Maddison r. Chapman (1859), 3 Do G. & J. 53G. 

7026. “ Younger sons nomlnatim “ — “ & all & 
every other the son or sons to be begotten ’* — Eldest 
son excluded.] — Locke v. Dunlop, No. 093(3, ante. 

(c) Other Cases. 

7027. “Second son ” — Second born son.] — 

A. devises to trustees in trust for his daughter for 
life, remainder to the second son of her body, in 
tail male, Sc so to every younger son, with 
remainders over. There were two sons, B. Sc (■. 

B. died, Sc after his death 0. was born. C. though 
an only son, shall take, he being the second son 
in order of birth, Sc as the will is worded, not to be 
excluded. — Trafford v. Ashton (1710), 2 Vern. 
000; l Eq. Gas. Abr. 213, pi. 8 ; 23 E R. 1029, L. C- 

Annotations : — Consd. Driver v. Frank (1811), 3 M. <Sc 8. 25. 
Reid. Lomax r. Holmeden (1732), 3 P. Wins. 170 ; Itad- 
Tord v. Willis (1871), L. 11. 12 Eq. 105. 

7028. Second son at testator’s death.]— 

Testatrix devised lands, after the death of devisees 
for life, to the second son of J. in fee. At the t ime 
of making the will, J. had had three sons, but two 
of them had died previously. Afterwards, Sc in 
testatrix’s lifetime, J. had a son II., who died in 
her lifetime, & another son John who survived her : 
- — Held : John took under the devise. — King v. 
Bennett (1838), 4 M. Sc W. 30 ; 1 Horn Sc II. 
289 ; 7 L. J. Ex. 242 ; 150 E. R. 1333. 

Annotation : — Reid. Re bowman, Devenisb r. Poster, [18953 
2 Cb. 348. 

J. — VOL. XLIV. 


7029. -.] — Testator having three 
different estates, left one to G. for life, remainder 
to G.’s first son for life, Sc then to the issue of such 
first son in strict settlement ; remainder in like 
manner to G.’s second Sc other sons, & their issue : 
the second estate to G. for life, Sc to his child or 
children other than Sc except an eldest or only son, 
in fee : the third, to E. for life, & her children in 
strict settlement. At the time of testator’s death, 
pltf. was the second son of G. ; at the death of G. 
he was the only child, the first son having died in 
the interval : — Held : pltf. was entitled, on the 
death of G. to take the second estate in fee. — 
Adams v. Bush (1839), 6 Bing. N. 0. 1(34 ; 8 
Scott, 405 ; 9 L. J. C. P. Ill ; 133 E. R. (35. 

7030. “ Second, third & every other son *’ — May 
include eldest son.] — Devise to the first Sc eldest 
son of the body of J. lawfully issuing or issued, & 
for default of such issue then likewise to the second, 
third, Sc every other son of J. successively, Sc in 
remainder the one after the other as they shall be 
in seniority of age Sc priority of birth, Sc the several 
Sc respective heirs male of the body & bodies of 
such second, third, or other eon or sons, etc., Sc 
in case of such issue male failing by J . then, etc. : 
Held: the eldest son of J. took an estate tail. — 
Elements v. Parke (1784), 2 Cl. Sc Fin. 230, n. ; 


3 Doug. K. B. 384 ; 99 E. R. 709. 

Annotations : — Apld. Poo d. Harris r. Taylor (184 7), 10 Q. B. 
718. Consd. Locko v. Dunlop (1888), 39 Ch. D. 387. 


7031. “Seventh or youngest child ” — Youngest 
child — Eighth in order of birth — One child dead.]— 

Legacy to the “ seventh or youngest child of A.” 
A. had six children at testator’s death. Sc had had 
another, who died at the age of two months. 
Afterwards pltf. was horn, Sc was the seventh 
child living, but the eighth in order of birth. 
Other children were born afterwards. Under 
these circumstances the youngest child is entitled 
to the legacy. Sc not pltf. — West v. Ireland (Lord 
Primate) (1790), 2 Cox, Eq. Cas. 258 ; 3 Bro. C. C. 
148 ; 30 E. R. 120, L. C. 

Annotation : — Refd. King: v. Bennett (1838), 4 M. Sc W. 36. 

7032. “ Second, third, fourth & other sons ” — 
Includes eldest son.] — J. L. devised his manors & 
hereditaments to trustees upon trust to convey 
same to the use of J. II. L., his eldest son, for life ; 
with remainder to trustees to preserve contingent 
remaindeis ; with remainder to the use of tho 
second, third, fourth, fifth, & all Sc every other the 
son Sc sons of the body of J. H. L., severally Sc 
successively in seniority of age Sc priority of birth, 
in tail male ; remainder to the use of devisor’s 
second Sc other sons successively in tail male; 
remainder to the use of J. II. L. s tirst, second, 
third, fourth, fifth, Sc all Sc every other daughter Sc 
daughters successively, in tail general ; remainder 
to the use of devisor’s eldest daughter, M. S. L. 
for life ; remainder to trustees to preserve, etc. ; 
remainder to tho use of tho first, second, third, 
fourth, fifth, Sc all Sc every other son of M. 8. L. 
successively, in tail male ; remainder to her tirst, 
second Sc other daughters successively, m tail 
general ; with divers other like remaindeis to tho 
devisor s other daughters Sc their issue, Sc various 
intermediate terms in trust. There was no express 
limitation to J. 11. L.’s first son, nor any provision 
for him made or referred to in the will ; but the 
trust of the first term directed to be contained in 
the settlement to be made by the trustees was 
declared to be, in case there should be no son of 
J. II. L., for raising portions for his daughters, 
except an eldest or only daughter, & the trusts of 
the other terms were to be for raising portions for 
the younger children of the successive tenants for 
life, in case there should bo no issue of the body 
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of J. H. L. ; A a power was directed by the devisor 
to be inserted in the settlement to enable J. H. L. 
to charge the devised estates with portions for his 
children other than an eldest or only son : — Held : 
the first son of J. H. L. was entitled to have an 
estate tail in the devised manors A hereditaments, 
expectant on the death of his father, limited to 
him in the conveyance directed to be made by 
the trustees. — Langston v. Langston (1834), 2 
Cl. A Pin. 194 ; 8 Bli. N. 8. 107 ; 0 E. It. 1128, 
H. L. ; affg. 8. 0. sub nom. Langston v. Pole 
(1829), Taml. 119. 

Annotations Consd. Abbott v. Middleton, Ricketts v. 
Carpenter (1858), 7 H. L. Caw. 68. Apld. Tavemor t’. 
Grindley (1875), 32 L. T. 424. Distd. Tnite v. Bermingham 
(1875), L. It. 7 H. L. 634 ; Locke v. Dunlop (1888), 39 
Ch. D. 387. Refd. Monypenny r. Dering (1850), 7 Hare, 
568; SurteeR v. Ilopkinson (1867), L. R. 4 Eq. 08; 
Grant v. Grant (1870), L. it. 5 C. P. 727 ; lie Blake's 
Estate (1871), 19 W. it. 765. Mentd. Hart v. Tulk (1852), 
- Dc G. M. & G. 300 ; Clarke t\ Clemiuann, Solway r. 
Clemmuns (1866), 36 L. J. Ch. 171 ; Re Thomson's Trusts 
(1870), L. R. 11 E(j. 146 ; lie Uaygarth, Wickham v. 
HaygarlJi, (191 3J 2 Ch. 9. 

7033. “ Next surviving son "■ — Next younger.J — 

Testator having, in the will, correctly arranged tlie 
names of his sons in a descending order of birth : — 
Held : by “ next surviving son,” was meant the 
“ next younger ” Ac not the “ next elder ” surviving 
son. — E astwood v. Lockwood (1807), L. B. 3 Eq. 
487 ; 30 L. J. Ch. 573 ; 15 W. B. 011. 

Annotation : — Mentd. lie Martin, Smith r. Martin (1885), 54 
L. J. Ch. 1071. 

7034. “ Other child Includes eldest child.]— 

(1) Testator, after bequeathing liiH personal estate 
to trustees upon trust for sale, A after devising 
a freehold estate to his eldest son, G., & providing 
for his maintenance during minority out of the 
rents Ac profits directed his trustees to invest 
the proceeds of the sale of his personal estate, & 
to apply the income arising therefrom, A the rents 
& profits of his residuary real estate, towards the 
maintenance Ac education of “ all his children 
living at his death or born in due time after- 
wards ” ; Ac directed that when his youngest- 
child should attain the age of twenty-one years his 
trustees should ” sell all his real estate, except 
the estate devised to his soil G. ... Ac divide 
the proceeds equally between his daughters E., M., 
F., 8., Ac A., Ac iiis sons F. Ac W., A: such other child 
or children as might be living at his decease, or 
bom in due time afterwards ” : — Held ; the eldest 
son, G., was entitled to share in the proceeds of sale 
of the real estate. 

(2) Testator gave his wife, in th e event which 
happened, an annuity of £30, Ac declared such 
annuity to be “ in lieu of all dower Ac claims that 
his wife might have upon all or any of his estate 
Ac effects.” Testator’s personal estate was, except 
so far as the annual income thereof was, as above, 
directed to be applied to the maintenance of his 
children, undisposed of : — Held : his widow was 
not barred from participating in the undisposed of 
personalty as one of the next of kin.— T avernor 
v. Grindley (1875). 32 L. T. 424. 

Annotation : — As to (1) Refd. Locke v. Dunlop (1888), 39 
Ch. D. 387. 

D. ” Descendants 
(a) In General. 

7035. Who are Included — “ Posterity of all 
kinds.” j— Descendants must mean posterity of all 
kinds (Lord Eldon, C.).— Oddte v. Woodford 


(1821), 3 My. A Cr. 584 ; 40 E. R. 1052, L. C. ; 
on appeal (1825). 3 My. A Cr. 025, H. L. 

Annotations: — Refd. Bernal i\ Bernal (1838), 3 My. & Cr. 
559 ; Doe d. Angell r. Angoll (1846). 9 Q. B. 328 ; Boys 
v. Bradley (1853), 10 Hare, 389 ; ThellusHon v. Rondlesham 
(1859), 7 H. L. Oa<3. 429. Mentd. Bythesea v. Bythesca 
(1854), 23 L. J. Ch. 1004 ; Galloway v. London Corpn. 
(1865), 3 Do G. J. A 8m. 59. 

7036. Children — In exclusion of grand- 

children.] — Bequest to “ descendants ” of A., “ in 
sucli proportions as each may be entitled ” under 
the Statute of Distributions : — Held : a child of 
A. took in exclusion of grandchildren. — S mith v. 
Pepper (1859), 27 Beav. 80 ; 54 E. B. 34. 

Annotation: — Mentd. Loring v. Thomas (1861), 1 Drew. & 
8m. 497. 

7037. .] — Williamson v . Moore, 


To any degree.] — R alph 


No. 6751, a?}tc. 

7038. 

Garrick, No. 7081, post. 

7039. Collaterals.] — Testator gave all the 

residue of his real Ac personal estate unto Ac equally 
between A amongst- all his relations who might 
claim A prove their relationship to him by lineal 
descent. He had no wife or issue at the time of 
making his will, nor afterwards. He died, leaving 
several Jfirst cousins his next of kin : — Held : the 
first cousins were entitled to the residuary estate, 
both real A personal. Craik v. Lamb (1844), 1 
t oll. 489 ; 11 L. J. Ch. 84 ; 4 L. T. O. 8. 152 ; 
Jur. 6 ; 03 E. B. 512. 

Annotation : — Refd. Boys t\ Bradley (1853), 4 De G. M. & 

• > 8 . 

7040. — . — Best v. Ntonkhewer (1805), 

2 De G. J. A Sm. 537 ; 5 New Bep. 509 ; 34 
L. J. Ch. 349 12 L. T. 195 ; J 1 Jur. N. S. 315 ; 

W. B. 40 E. B. 484, L. JJ. 

7041. - Ascertainment of class.] — A. B. 
bequeathed all the residue of his property, after 
the death of his widow, to the brothers A sisters 
of her A himself, A to their descendants, in such 
proportions as his wife should by her will appoint. 
The widow, by her will, gave part of t lie property 
to a son of one of her own sisters then living, A 
a not 1 mr part to a daughter of one of her late hus- 
band’s brothers then living : — 77 eld : the ct. 
declared that the persons entitled to take tin; pro- 
perty were those brothers A sisters of testator A 
his wife who were living at the death of the tenant 
for lifts A the children of such of them as were 
dead were entitled to take by wav of substitution. 

- — Tucker v. Billing (1850), 27 L. T. O. S. 132 ; 

2 Jur. N. S. 183. 

7042. — — .j — 'Testatrix, Miss B., had a 

brother, a widower advanced in life, who had 
assumed the name of B. G. A had t wo children, one 
a bachelor of unsound mind, the oilier a daughter. 
By her will she bequeathed a fund to trustees in 
trust to pay the income to her brother for life, 
then to Ins son for life, A from A after the decease 
of both of them, upon trust to pay the income 
“ for life unto any immediate or direct descendants 
of my said brother or nephew who shall bear the 
name of B. G. only, A from A after his or her 
decease, or in case of failure of any such immediate 
or direct descendant of my said brother or nephew 
who shall bear the name of It. G. only, “ upon trust 
for certain specified charitable societies. There 
was a clause for determining the interests of any 
descendants who, after becoming entitled to the 
receipt of the income, should abandon the name of 
It. G. Before the death of the nephew, a son born 
after the death of testatrix, of the (laughter of 
testatrix’s brother, assumed by royal licence the 


k. Who are included- 

Coll. 1.— SCOT. 
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Persons of same name. ]— Cairnie v. Cairnie’s Trustees (1837), 16 Sli. (Ct. of Sees.) 1 
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n&mo of R. G., & at> the decease of the survivor of 
the brother & nephew there was no other 
descendant of either of them who bore that name : 
— Held ; the limitation to descendants was a gift 
for life to descendants living at the determination 
of the life interests A bearing the name of It. G. 
as joint tenants. — Re Roberts, Repington v. 
Roberts- Ga wen (1881), 19 Oh. D. 520 ; 45 L. T. 
450. C A. 


Annotations : — Mentd. Re Harvey, Peek v. Savory (1888), 119 
Ch. D. 289; He Wood. Tuilott v. Colville, [1894] 3 Ch. 
381 ; Walnwrlght v. Miller, [1897] 2 Ch. 255 ; Manchester 
Ship Canal Co. v. Manchester Racecourse Co., 11900] 
2 Ch. 352. 


Pratten £50 per year ; to Mrs. Susan 8. Seller 
10s. per week. . . . With regard to the residue 
of the interest A rents after the above payments 
have been made, 1 give ” it to various charities in 
specified proportions. The will contained no 
express gift of capital Held : the annuities 
given to Captain Morgan A Mr. P. Morgan were for 
life only, with substitutional gifts to their 
descendants. — Re Morgan, Morgan v. Morgan, 
[1893] 3 Ch. 222 ; 02 L. J. Ch. 789 ; 09 L. T. 407 ; 
37 Sol. Jo. 581, C. A. 

Annotation ; — Mentd. He Bawden, Bawden v. Crcsswoll, 

National Provincial Bank u. Cresawcll (1893), 63 L. J. Ch. 

412. 


(6) How Descendants Take . 

7043. By substitution — Gift to group of persons 
& their descendants.] — J ones v. Torin, No. 0489, 
ante. 

7044. .] — Gift to A. for life, with 

remainder to the daughters of 13., “A their 
descendants, per stirpes y to hold to them, their 
heirs, A assigns for ever.” The daughters had 
children at the deatli of testator A of the tenant 
for life : — Held : the daughters took absolute 
interests A in joint-tenancy, A the issue could only 
take by substitution. — Dick v. Lac y (1845), 8 
Beav. 211 ; 14 L. J. Ch. 150 ; 5 L. T. O. S. 70 ; 
9 Jur. 221 ; 50 E. R. 81. 

Annotations Roblnsou r. Shepherd (1863), 32 Beav. 

065 ; He Couldcn, Coulden v. Coulden, [1908] 1 Ch. 320. 

7045. .J — Testator, by a codicil to his 

will, directed his son to insure his life for £5,000, A 
to bequeath that sum to his wife in case she should 
survive him, to be invested in trust for her sole 
use A benefit during her life, A at her decease, or 
at the decease of the son if he should be the 
longest liver, the £5,000 to be bequeathed to 
testator’s “ daughters or their descendants in equal 
proportions.” The son duly insured his life, A 
after his death the sum of £5,000 was received by 
the trustees of testator’s will A invested, A the 
dividends were paid to the son’s wife during her 
life. At her death questions arose on the con- 
struction of the codicil, A it was decided hv the 
judge that the bequest was a substitutionary gift 
to the descendants of those of the daughters of 
testator who died in the lifetime of the son’s wife 
leaving descendants ; that “ descendants ” 
included children, grandchildren A great-grand- 
children living at the time of distribution ; A 
that, although the daughters were to take as 
tenants in common, the words “ in equal 
proportions ” did not apply as between the 
descendants themselves, such descendants taking 
as joint tenants. — Re Flower, Matheson r. 
Goopwyn (No. 2) (1890), 02 L. T. 077. 

7046. - — — .J — Testator gave the whole 

of his property, real A personal, to trustees 
” upon trust to pay out of the interest A 
rents arising from the same the following sums 
of money : I give to my wife . . . £250 per 
annum. ... I give to Captain H. II. Morgan, 
or to his descendants £250 per year ; also to 
Mr. Percy Morgan, or his descendants £250 
per year ; to Mrs. Annie Augusta Ilardie, or 
her descendants £250 per year ; to Mrs. Susan 


I\ “ Offspring .” 

7047. General rule — Any degree of lineal descen- 

dants.] — A gift of personalty by will to A. for life ; 
remainder to her children, but if there should 
not be any child or offspring,” then a legacy to B. 
A the remainder to other persons. A. died, leaving 
only grandchildren : — Held : the legacy to B. 
failed ; offspring meaning issue beyond children. — 
Thompson r. Beasley (1854), 3 Drew. 7 ; 3 

Eq. Rep. 59 ; 24 L. J. Ch. 327 ; 18 Jur. 973 ; 01 
E. K. 803. 

7048. — .J — Young r. Davies, No. 

10339, post. 

7049. Exceptions to rule — Children only.] 

Testator directed a policy on the life of his son John 
to be settled, A the interest to be paid to John’s 
widow for life, A after her decease to her 
“ offspring ” : — Held: the children of John, who 
survived him, were entitled, to the exclusion of 
grandchildren. — Lister i\ Tidd (1801), 29 Beav. 
018 ; 54 E. R. 707. 

7050. I- -Tabu tear v. Nixon (1899), 

15 T. L. It. 485. 


I\ “ Issuer 
{a) In General. 

7051. Intention of testator to be considered.] - 

The word “ issue,” in a will, is not a technical 
expression, as “ heirs of the body,” A will yield 
to the intention of testator, to be gathered from 
the words of the will, whatever may he its primd 
facie meaning ; A, therefore, in order to show 
testator’s intention in regard to the word “ issue,” 
it requires a less demonstrative context, than in 
regard to the technical expression “ heirs of the 
body.” — Lees e. Mosley (1836), 1 Y. A C. Ex. 
589 ; 5 L. J. Ex. Eq. 78 ; 160 E. R. 211. 

Annotations : — Apld. Slater r. Dangerticld (1816), 15 M. cS: \Y. 

263 : Roddy r. Fitzgerald (1858). 6 II. L. Cas. 823. 

Refd. Doe d. Littlmvood i\ Green (1838), 1 Korn & 11. 

314 ; Morgan e. Thomas (1882), 8 Q. B. R. 575. 

7052. .j — In adjudicating on cast's involving 

the meaning of the words ” issue ” or ‘‘ children,” 
the whole context of the will must be taken into 
consideration ; A the et. will, where the context 
is doubtful, adopt such a construct ion as will 
best effect the intention of testator, A tend to the 
general benefit of the family which is the object 
of the bequest. In the case, however, of a gift 
to “ all A every the respective issues of testator’s 
daughters, either sons or daughters,” followed by 
the frequent use in a subsequent part of the will 


PART XVI. SECT. 17, SUB-SECT. II. 

— E. 

7049 1. Exceptions to rule- —Children 
only.) — Sweet v. Platt, 12 O. R. 229. 

— CAN. 

). Any degree of lineal descendants.] 
— Testator, by Ids will, left his pro- 
perty to his wife, “ to he hold by her 
for her own use, A for the use of 
any children, which have sprung or 
may spring from our marriage. She 
has a right to divide the above posses- 


sions among her otT-spring which mar 
be descendants of mine ” : — Held : 
the wife took ail estate for life, with a 
power of appointment among children 
A' remoter descendants. — Bradshaw’ 
r. Bradshaw, [1998] 1 I. R. 288 ; 4 2 
I. L. T. 80.— IR. 

PART XVI. SECT. 17, SUB-SECT. 11. 

— F. (a). 

7051 I. Intention of testator tv be con- 
sidered.) — Ridgeway r. Munkittriok 


(1841), 1 Dr. & War. 81.— IR. 

7051 ii. .] — The term “ issue ” 

in a destination under a mortis eausd 
deed to a person named “ <S l his issue *’ 
has no technical meaning, & it will 
depend upon the context & the inten- 
tion of testator whether it is con lined 
to children, or includes grandchildren 
<Sc descendants generally. — Young’s 
Trustees v. M‘Nab, etc. (1883), 10 
R. (Ct. of Sess.) 1165 ; 20 Sc. L. R. 
789.— SCOT. 
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Wills. 


Sect, 17 . — Description of donees : Sub -sect. 11, F. 

(a) & (jOj 

of the word “ issue,” it was held, that the word 
“ issues ” ought not to be extended or enlarged 
so as to comprise the issue of a deceased child of 
one of testatrix’s daughters. — F arrant v. Nichols 
(1846), 9 Beav. 327 ; 15 L. J. Ch. 259 ; 50E.R.370. 

7063. Whether construed the same throughout 
the will.] — Testator gave £150 to A. A B. at their 
respective ages of twenty-one, or days of marriage, 
which should first happen, but in case either of 
them should die without issue before his or her 
legacy should become payable, then his or her 
legacy was to be paid to the survivor A his or her 
issue. Testator then gave the residue of his 
estate unto his granddaughters, C. & 1)., equally 
to be divided between them, A if but one of them 
should attain twenty-one, then the residue was to 
go to the survivor ; A he declared that the pro- 
vision thereby made for C. A D. should not be 
subject to the control of their husbands, but should 
be vested in his exors., in trust, for the benefit 
of C. A 1)., A their issue respectively, until they 
should attain twenty-one, being unmarried, or, 
if married, until a proper A adequate settlement 
should be made upon them A their issue ; but in 
case they should both die before they attained 
twenty-one, A without having issue, then he gave 
the residue over. 0. A 1). both lived to attain 
twenty-one : — Held : although the word issue in 
the bequest to A. A B. could clearly only mean 
children, yet it did not follow’ of necessity that 
in the subsequent bequest to C\ A P. it must have 
the same limited construction put upon it ; but 
it included all the issue of C. A 1). living at their 
respective deaths generally, A such issue took per 
capita as tenants in common.-- -Head v. Randall 
(1843), 2 Y. A C. Oh. Cas. 231 ; 7 ,lur. 298 ; 63 
F. R. 101. 

Annotations: — Consd. Edyvean r. Archer, lie Brooke, 

[1903] A. O. 379. Refd. lie 8 wain, Brett v. Ward, [J9J8J 

1 Ch. 399. 

7054. — Williams v. Teale, No. 7 1 00, post. 

7055. — -Rhodes v. Rhodes, No. 71 04, post. 

7056. — Re Corbie’s Will, No. 7106, post. 

7057. * — Testator bequeathed a share of 

his residuary personalty to “ the issue ” of his 
daughter, A if his daughter should die without 
leaving “ issue or issue of her issue ” then over : — 
Held : the word issue must have the same meaning 
throughout the will, A as in the latter clause it was 
clear that issue meant children, the gift to the issue 
must be confined to the children. — 1a VESA Y ?/. 
Walpole (1875), 23 W. R. 825. 

7058. Whether illegitimate children included.] — 
Re Walker, Walker v. Lutyens, No. 6716, ante. 

7058a. Children of Lrst cousins.] — Stevenson v. 
Abingdon (1862), 31 Beav. 305; 6 L. T. 345; 8 
Jur. N. S. 811 ; 10 W. R. 591 ; 54 E. R. 1156. 

Annotations : — Refd. Ralph v. Garrick (1877), 5 Ch. D. 984 ; 

Wilks r. Bannibter (18Hr>), 30 Ch. I). 512. 


(b) Primary Meaning. 

7069. Includes descendants of every degree.] — 
Gift to A. A his issue, to be divided among them, 
as he thinks fit ; the issue have an interest at all 
events ; A A. has no authority but as to the 
proportions. If no appointment equally. 

“ Issue ” will extend to any remote degree as a 
description of objects of the power of A. to dis- 
tribute among them as he thinks fit ; but they 
must all be in existence during his life (Lord 
Thurlow, C.). — Hockley v. Mawhey (1790), as 
reported in 1 Ves. 143 ; 30 E. R. 271, L. C. 

Annotations Consd. lie Nash, Cook v . Frederick, [1909] 
2 Ch. 450. Refd. Loes v. Mosley (1836), 1 Y. & C. Ex. 
589 ; Martin v. Swannell (1840), 2 Beav. 249 ; Kavanagh 
v. Morland (1853), Kay, 16; lie Wilmot, Wilmot v. 
Betterton (1897), 76 L. T. 415; Pelham Clinton v . 
Newcastle. [1902] 1 Ch. 34. Mentd. Ex p. Wynoh (1854), 
5 Do (L M. A G. 188; Whitby v. Mitchell (1890), 44 
Ch. D. 85. 

7060. .] — The word issue admits all the issue 

of the person to whose issue the gift is made 
(Arden, M.R.). — Pavknport v . IIanbury (1796), 
3 Ves. 258 ; 30 E. R. 999, L. C. 

Annotations: — Refd. Ilampson v. Brandwood (1815), 1 
Madd. 381 ; Aligood v. Blake (1872), L. It. 7 Exoh. 339. 
Mentd. ALker v. Barton (1842), 12 L. J. Ch. 16. 

7061. .] — Grandchildren entitled under a 

bequest to issue.— Freeman v . Parsley (1797), 
3 Ves. 421 ; 30 E. R. 1085, L. C. 

Annotations: — Refd. Hampson v. Brandwood (1815), 1 
Madd. 381. Mentd. Beresford v. Ilobson (1816), 1 Madd. 
362 ; Sturgis v. Chumpneys (1839). 5 My. & Cr. 97. 

7062. .] — The word “ issue ” unconfined by 

any indication of intention includes all descendants 
(Grant, M.R.). — Leigh v. Norbury (1807), 13 
Ves. 340 ; 33 K. R. 321. 

Annotations: — Refd. Ilampson v. Brandwood (1815), 1 
Madd. 381 ; Priien r. Osborne (1840), 11 Sim. 132. 

7063. .] — The grandchildren will be entitled 

as well as the children under the general descrip- 
tion of “ issue ” (Grant, M.R.). — Bernard v. 
Mountague (1816), 1 Mer. 422 ; 35 E. R. 729. 
Annotation : — Mentd. Astley v. Essex (1871), 6 Ch. App. 898. 

7064. .] - Testator in designating the 

objects of a power of appointment given to his 
daughter, used the words ” issue,” A ” child or 
children,” synonymously. In a subsequent part 
of bis will, he gave his son a power of appointment 
over a different part of his property, A, in pointing 
out the objects of it, used the words “ issue,” 
simply : The son had both children A grand- 
children living at his death : — Held : an exercise 
of the power in favour of the former only w r as void. 

- — Dalzell v. Welch (1828), 2 Sim. 319 ; 57 PI. R. 
808. 

Annotations Consd. He Warren's Trusts (1884), 26 Ch. 1). 
208. Refd. lie Hopkins’ Trusts (1878), 4 7 L. J. Ch. 672. 

7065. .) — Testator gave his residuary estate 

amongst certain parties equally at the death of his 
widow’, to whom he gave a life interest therein. 
In case of the death of any such legatees before 
his, her, or their share or respective shares should 
become due A payable, leaving lawful issue of his, 


7058 i. Whether illegitimate children 
included .} — Testator bequeathed his 
property in trust to convert the same 
Into money, the income to go to his 
wife for the maintenance of herself 
& the maintenance & education of 
his children as should then be living ” 
tic the issue of any who may then be 
dead such issue taking only the share 
to which their parent would be entitled : 
— Held : the word ** issue ” meant 
“ lawful issue ” & did not, therefore, 
include an illegitimate granddaughter. 
— W outers r . Public Trustee (1914), 
33 N. Z. L. R. 1395.— N.Z. 

705811. .]— He Russo, 13 S. C. 

185. — S. AF. 


PART XVI. SECT. 17, SUB-SECT. 11. 
-F. (b). 

7059 i. Includes descendants of every 
degree.] — lie Davidson (1926), 59 

0. L. It. 643.— CAN. 

7059 ii. .] — Sher Bahadur v. 

Ganoa Bakiisii .Sinoii (1913), I. L. It. 
36 All. 101.— IND. 

7069 iii. .1 — He Kavanagh, 13 

1. Ch. It. 120 —IR. 

7059 iv. .] — Issue, in the absence 

of a context showing a contrary inten- 
tion, must be held to include all lineal 
descendants. — W alsh v. Johnston, 
11899] 1 l. It. 501.— IR. 

7059 v. .] — Berry r. Fisher, 

[1903] 1 I. R. 484.— 1R. 


7059 vi. .] — He Tayj.or’k Trusts, 

Taylor v . Blake, [191211 I. It. 1. — IR. 

7059 vii. .] — A destination to a 

person’s “ issue ” iu the ordinary case 
includes not children only but direct 
descendants of every degree, per 
stirpes. — Turner’s Trustees v. Tur- 
ner (1897), 24 R. (Ct. of Sess.) 619 ; 34 
Sc. L. R. 468 ; 4 S. L. T. 332.— SCOT. 

7059 viii. .} — .Simpson v. Mar- 
shall (1900), 2 F. (Ct. of Sess.) 447 ; 
37 Sc. L. It. 314 ; 7 8. L. T. 195. 

—SCOT. 

7069 ix. .} — Wilson's Trustees 

v. Wii^on (1901), 3 F. (Ct. of Sess.) 
967 ; 38 Sc. L. R. 706 ; 9 8. L. T. 
102.— SCOT. 



853 


Part XVI. — Construction. 


her, or their body or respective bodies, then the 
share or respective shares of him, her, or them so 
dying, to go to such issue, to be divided between 
& amongst them, if more than one, share k share 
alike : — Held : the word “ issue ” included grand- 
children as well as children. — Dodsworth v. 
Addy (1842), 11 L. J. Ch. 382 ; 6 Jur. 700. 

7066. .] — Bequest to testator’s brother & 

sisters, A., B., k 0., for their several lives, share 
k share alike, k after the decease of either of them, 
then, as to the share or shares of one or either of 
them so dying, testator bequeathed same to the 
issue of the body or bodies of him, her, or them so 
dying, begotten or to be begotten by their present 
husbands, share k share alike, for ever. Assum- 
ing that A., B., k C. took life estates only in the 
fund, the ct. was of opinion that the words “ issue 
of the body,” etc., comprehended not only children 
but grandchildren A more remote descendants of 
A., B., k C. — Evans v. Jones (1846), 2 Coll. 516 ; 
63 E. R. 840. 

Annotations : — Mentd. Key r. Key (185.'}), 4 De G. M. Sc G. 

73 ; Wainman v. Field (1854). Kay, 507 : Bernard r. 

Minahull (1859), John. 270; mil v. Itattey (1802), 2 

John. Sc II. 034 : Torrens v. Millington (1878). 26 W. It. 

753 ; Blight v. Hnrtnoll (1883), 23 Ch. D. 218. 

7067. .] -Siiailer v. Groves, No. 10315, 

post. 

7068. .] — (1) The word “ issue” construed 

” children ” by force of the gift to the issue of the 
issue being of their “ parents’ ” share. 

Bequest to A. for life, with remainder to B. for 
life, with remainder to “ all & every the issue ” of 
A. living at the death of the survivor of A. k B., 
but in the event of any of A.’s “ issue ” dying in 
the lifetime of A. k B. ieaving “ issue,” such issue 
to stand in the place of their “ parents ” : — Held : 
the first- mentioned “ issue ” was to be construed 
“ children,” A there being one daughter only of A., 
k two of her children living at the death of the 
survivor of A. k B., such daughter was alone 
entitled to the fund. 

(2) Primd facie , the expression “ issue ” compre- 
hends all the descendants of any person & if that 
be intended, it is not necessary to specify any 
thing bevond issue (Bom illy, M.U.). — -Pope v. 
Pope (1851), 14 Beav. 51)1 ; 21 L. J. Ch. 276 ; 18 
L. T. O. S. 83 ; 51 E. K. 411. 

Annotation: — As to (2) Reid. Jordan r. Adams (1801), 9 

C. B. N. S. 483. 

7069. .] — Bequest of personalty to A. for 

life, k after his death to the issue of the bodv of A., 
with a gift over if A. should die without issue : — 
Held : at the death of A. all his issue, k not merely 
children, were entitled. — Hall v. Nalder (1852), 
22 L. J. Ch. 242 ; 20 L. T. O. S. 153. 

7070. .] — lie Wynch’s Trusts, Ex p. 

Wynch, No. 7142, post. 

7071. .] — The word “ issue ” is nomen 

collectivum , k takes in the whole class of descen- 
dants. — WooniiousE v. Herrick (1855), 1 K. & J. 
352 ; 3 Eq. Bep. 817 ; 24 E. J. Ch. 649 ; 3 W. R. 
303 ; 69 E. B. 494. 

Annotation : — Mentd. Re Greenwood, Goodhart v. Wood- 

head, (1902] 2 Ch. 198. 

7072. .] — Boss v. Ross, No. 7119. post. 

7073. .] — Testator bequeathed leaseholds 

equally to his four grandchildren, k after their 
decease, to “ such lawful issue ” as they or any or 
either of them should leave : — Held : on the 
death of each grandchild, his issue of every degree 
then living become equally entitled to his one- 
fourth, k issue was not to be read “ children,” 
though in a subsequent gift lie had used that 
expression. — Waldron v. Boulter (1856), 22 
Beav. 284 ; 52 E. R. 1117. 

Annotation : — Reid. Re Hutchinson’s Trusts (1882), 21 

Ch. D. 811, 


7074. — Bequest to A., k if she die 
leaving issue, to transfer it among such issue, k 
if she shall die leaving no issue, then over : — Held : 
the issue of all generations participated in the 
gift. — Re Jones’ Trusts (1857), 23 Beav. 242 ; 
53 E. R. 95. 

7075. .] — Roddy v. Fitzgerald, No. 7143, 

post. 

7076. .] — Maddock v. Legg, No. 10328, post. 

7077. — Rhodes v. Rhodes, No. 7104, post. 

7078. -.] — In a will the word ‘‘ issue ” was 
held to include grandchildren, k children, although 
in one passage of the will children were spoken of 
k referred to under the term “ issue.” — Louis v. 
Louis (1863), 7 L. T. 666 ; 9 Jur. N. 8. 244. 

7079. .] — Re Corrie’s Will, No. 7106, 

post. 

7080. .] — Re Corlarr, No. 6895, ante . 

7081. .] — (1) The word “issue” is an am- 

biguous word. In the ordinary parlance of laymen 
it means children, & only children. . . . But in the 
language of lawyers, k only in that language, it 
means descendants (James, L.J.). 

(2) Descendants means children k their children 
k their children to any degree, k it is difficult to 
conceive any context by which the word “ de- 
scendants ” could be limited to mean children 
only (James, L.J.). 

(3) Assuming Sibley v. Perry , No. 7113, post , 
to lay down a general rule . . . that general rule 
applies to the collocation in a particular manner of 
the words “ issue ” k “ parent,” but it seems to me 
that it does not apply, neither does the principle 
of it apply, to any collocation of the words “ de- 
scendants ” k “parent” (Brett, L.J.). — Ralph 
t;. Garrick (1879), 11 Ch. D. 873; 48 L. J. Ch. 
801 ; 40 L. T. 505 ; 28 W. R. 67, C. A. 

Annotations : — As to (1 ) Distd. Re Judd’s Trusts, (1884] 

W. N. 206. Dbtd. Rc Burnham, Garrick v. Garrick, [1918] 
2 Gh. 196. As to (2) Refd. Re Morgan, Morgan v. Morgan 
(1893), 69 L. T. 407. As to (3) Distd. Re Timson, Smiles 
r. Timson, [1916] 2 Ch. 362. Refd. Re Embury, Page v. 
Bowycr (1913), 109 L. T. 511. Generali}/, Refd. Re 
Roberts, Porcival v. Roberts. (1903] 2 Ch. 200. Mentd. 
Woodhouwo r. Spurgeon (1883), 52 L. J. Gh. 825 ; Re 
Springfield, Chamberlin v. Springfield, [1894] 3 Gh. 603 ; 
Rc Willut.ts, Willutts r. Art ley, [19051 1 Gh. 378 ; Re 
Rawllnson, Hill r. Withall, [1909] 2 Gh. 36 ; Re Swain, 
Brett, v. Ward. [1918] 1 Ch. 399. 

7082. .]• —Testatrix gave all her property to 

trustees, upon trust to pay the income to such child 
or children of hers as should survive her during 
their lives, in equal shares if more than one, k in 
case of the death of any of her children in her 
lifetime or afterwards she directed that the issue 
of such child, or any one or more of them, should 
take his, her, or their parent’s share in such 
shares k proportions as his, her, or their parent 
should by will appoint ; “in default of such 
appointment, such issue to take equally as tenants 
in common.” Testatrix had several children, all 
of whom survived her, and two of whom after- 
wards died without exorcising the power, k having 
had children, some of whom predeceased their 
respective parents : — Held : that the words “ such 
issue ” meant all the issue of children of testatrix 
to whom an appointment might have been made, 
& all the grandchildren of testatrix were entitled 
to share, whether they had survived their respective 
parents or not. — Re Hutchinson, Alexander v. 
Jolley (1S86), 55 L. J. Ch. 574 ; 54 L. T. 527. 

7083. .] — In a gift over on failure of the line 

of one child to “ other of my children k their 
issue,” the word issue must receive its plain k 
ordinary meaning, k not bo restricted to the 
issue of children dying in the lifetime of testatrix 
unless the rest of the will plainly requires it. The 
gift over in this case was subject to the condition 
that those only took under it who were also bene- 
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Sect. 17. — Description of donees : Sub-sect. 11, P. 
(b) & (c) ij 

ficiaries under the original gift, in which original 
gift issue was restricted as above by the immediate 
context : — Held : that was insufficient by itself 
to control the meaning of the word used in a new 
connection. Accordingly applts. were entitled to 
share in the gift over as issue of a child other than 
the child whose line had failed ; & this notwith- 
standing that under the original gift they had 
taken in substitution for their mother. — Edyvean 
v. An oher, Re Brooke, [1003] A. C. 379 ; 72 
L. J. P. C. 85 ; 89 L. T. 4 ; 10 T. L. It. 561, P. C. 

7084. .] — Re Johnson, Pitt v. Johnson, 

No. 6265, ante. 

7085. .] — The normal primd facie meaning 

must be given to the word “ issue ” in a will as 
being descendants of all generations, Sc the context 
must be considered to displace or support that 
primd facie construction, or to limit the operation 
of the word to children. — Re Burnham, Garrick 
v. Garrtok, [1918] 2 Oh. 196 ; 87 L. J. Oh. 617 ; 
119 L. T. 299. 

7086. .] — Re Swatn, Brett v. Ward, No. 

7138, post. 

7087. Proof of different meaning —On whom 
burden of proof lies.] — Boss v. Boss, No. 7119, 
post. 

7088. .] — Bhodes v. Bhodes, No. 

•4. post. 

(e) When Issue Confined to Children. 
i. In General. 

7089. Reference in same will to children.] — 

Devise of a personal estate to A. for life Sc after- 
wards for her children, Sc the yearly interest Sc 
produce to be for their maintenance till the sons 
attain twenty-one Sc the daughters eighteen, at 
which ages then respective portions to be paid ; 
Sc for want of such issue, then to B. A. dies with- 
out issue ; Sc the devise over to B. was held to be 
good, the words for want of sucli issue, being the 
same as for want of such children. — Staines r. 
Maddock (1728), 3 Bro. Pari. Cas. 108 ; 1 E. B. 
1209; affq. S. C. sub nom. Maddox v. Staines 
(1727), 2 P. Wins. 421. 

Annotations : — Reid. Htudholine v. Hodgson (1734), 3 

J\ Wms. 300 ; Kelley t\ Fowler (1708), Wikii. 298. Mentd. 

Stanley v. Leigh (1732), 2 P. Wms. 6 80. 

7090. .] — The words “ if he shall happen to 

die without issue ” may be so controlled by the 
context of a will, as to mean children, & the 
remainder over will, in that case, not be too remote. 
-A.-G. v. Bayley (1789), 2 Bro. 0. C. 553 ; 29 
E. R. 303, L. C. 

Annotation : — Reid. Knight v. Ellis (1789), 2 Bro. C. C. 570. 

7091. .] — If an estate be devised to B. the 

wife of A. for life, remainder to trustees to preserve, 
etc. remainder to the children of A. & B. Sc their 
heirs for ever, to he divided among them equally, 
Sc if but one child, to such only child Sc his or her 
heirs for ever ; Sc for default of such issue, 
remainder over ; Sc at the death of the devisor A. 
Sc B. have no child, the estate limited to their 
children is a contingent remainder in fee, which 
on the birth of a child will vest in that child, subject 
to open Sc let in those who may be born afterwards ; 
Sc the remainders over will be defeated by that 
estate becoming vested. In such a case the words, 


“ for default of such issue,** mean “ for default of 
such children.*’ — Doe d. Comberbach v. Perryn 
(1,789), 3 Term Rep. 484 ; 100 E. R. 090. 

Annotations: — Consd. R. v. Stafford (1806), 7 East, 521. 
Refd. Lewis d. Ormond v . Wators (1805), 6 East, 330 ; 
Hampson v. Brandwood (1816), 1 Madd. 381 ; Foster v. 
Hayes (1855), 4 E. & B. 717. Mentd. Robinson v. Grey 
(1807), 9 East, 1 ; Driver d. Frank v. Frank (1814), 3 
M. & S. 25 ; Doe d. Scott v. Roach (1810), 5 M. & S. 
482 ; Measure v. Gee (1822), 5 B. & Aid. 910 ; Right d. 
Shortridge v. Crebcr (1820), 5 B. & C. 800 ; Doo d. Long 
v. Prigg (1828), 8 B. & C. 231 ; Doe d. Todd v. Duosbury 
(1841), 8 M. & W. 514 ; Doo d. Patrick v. Hoyle (1849), 
13 Q. B. 100. 

7092. .] — Devise to A. Sc his wife for life ; 

Sc after the death of the survivor, upon trust 
to sell Sc apply the produce to & among all Sc every 
the issue child or children of A. by his wife, Sc 
their representatives equally : the fund belongs 
to the children surviving testator : but the issuo 
of a daughter, who died in the life of A. are entitled 
as representatives against the claim of their father, 
as administrator. 

“ Issue ** is not an idle word : it qualifies the 
word “ representatives.” She explains what she 
moans by the general word ; children Sc their 
representatives being issuo (Lord Loughborough, 
C.). — Hobsepool v. Watson (1797), 3 Ves 383; 
30 E. B. 1005, L. 0. 

Annotation: — Mentd. Alkcr v. Barton (1 842), 12 L. J. Cl). 
IB. 

7093. .]•— A gift over, on dying without 

issue : Issue held to mean children from the con- 
text ; Sc not too remote. — Ellis v. Selby (1835), 
7 Sim. 352 ; 4 L. J. Ch. 69 ; 58 E. 11. 872 ; affd. 
on other grounds (1830), 1 My. Sc Cr. 2S6, L. C. 

Annotations : — Mentd. Briggs r. Penny (1851), 21 L. J. Ch. 
265 ; Buckle r. Bristow (1864), 5 New Rep. 7 ; Dean r. 
Gibson (1867), L. R. 3 Eq. 713; Yenp Cheah Neo r. 
Ong Cheng Neo (1875). L. It. 6 P. C. 381 ; King r. George 
(1876), 1 (’h. 1). 435 : lie Jarman 'h F.Ktate, Leavers r. 
Clayton (1878), 8 Ch. I). 584 ; Hr Hewitt’s Estate, Gates 
head Corpn. r. Hudspeth (1883), 53 L. J. Ch. 132; lie 
Lloyd. Greamc r. A.-G. (1893), 10 T. L. It. 66; Hr 
Macduff, Macduff v. Macduff, 11896] 2 Ch. 451 ; He Best, 
Jarvis v. Birmingham Corpn., [1904] 2 Ch. 354 ; He 
Howell, He Buckingham, Biggins v. Buckingham, [1914] 
2 Ch. 173 ; A.-G. lor New Zealand r. Brown, [1917 J A. C. 
393. 

7094. -Testator devised his freehold, 

copyhold & leasehold estates to his wife for life, 
Sc from Sc after her decease, to his son Sc daughters 
“ Sc their lawful issue respectively in tail general, 
with benefit of survivorship to & amongst the issue 
respectively, as tenants in common. Sc not as joint 
tenants : — Held : by the word “ issue ** testator 
must be taken to have meant “ children ” Sc his 
children took life estates as tenants in common, in 
the freehold Sc copyhold lands, with contingent 
remainders to their children by purchase, as 
tenants in common in tail, with cross remainders 
over ; Sc the children Sc grandchildren took corre- 
sponding interests in the leasehold by way of 
executory bequest. — Cursham v. Newland (1838), 
4 M. Sc W. 101 ; 1 Horn Sc, H. 296 ; 7 L. J. Ex. 
212; 150 E. B. 1359; subsequent proceedings 

(1839), 2 Beav. 145. 

7095. .] — Testator bequeathed one-sixth 

part of his residuary estate amongst the children 
of his late sister J., Sc directed that their shares 
should be paid to them at twenty-one Sc that in 
case any of them should die under that age leaving 
issue, their shares should be paid to their issue, as 
soon as such issue could give a legal discharge for 


PART XVI. SECT. 17, SUB-SECT. 11. 

— F. (e) i. 

7089 i. Hcfrrenrc in same unit to chil- 
dren . } — Campbell v. Sanpys (1803), 
1 Sch. & Lef. 281. — IR. 

7089 il. .] — Tbo term ” issue ” 

may be employed either as a word of 
purchase or of limitation ; but when 


the testator adds : provided such 
child or children shall attain 21 & for 
want of such issue then over, he 
translates his own language & clearly 
shows that ho uses the word " issue ” 
as synonymous with child or children. 
— Ryan v. Cowley (1835), L. & G. 
temp. Sugd. 7. — IR. 


7089 iii. .] — Caulfield v. Ma- 

guire (1845), 2 Jo. & Lat. 141. — IR. 

7089iv. .] — Where the term 

” issue ” has been frequently & clearly 
restricted by testator to the meaning 
of “ children,” & nowhere previously 
used by him as necessarily equivalent 
to “ descendants,” the ct., will not put 
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the same ; but if any of the children should die 
without leaving issue, their shares should be paid 
to the surviving children & the issue of such of 
them as should be then dead, such issue taking no 
greater share than their deceased parents would 
have been entitled to, if living ; Sc lie bequeathed 
another sixth part to his sister, M. for life, & after 
her death, unto & amongst her issue, Sc to be 
payable at the like times & with the like benefit 
of survivorship, Sc in like manner as was therein- 
before expressed concerning the sixth part there- 
inbefore given to the children of J. M. had six 
children living at testator’s death ; Sc she had had 
another child, who died before the date of the will : 
— Held : as the latter clause of the will referred to 
the former, the word “ issue ” in if must be taken 
to mean children. — Peel v. Oatlow (1838), 9 
Sim. 372 ; 7 L. J. Oh. 273 ; 2 Jur. 759 ; 59 E. R. 
400. 

Annotations : — Mentd. Gray r. Carman (1843), 2 Ilore, 208 ; 

Coultliurst v. Carter (1852), 15 Beav. 421 ; Ive r. King 

(1852), 1G Beav. 46 ; He Fnulding’s Trust (1858), 26 lieuv. 

263 ; He Potter’s Trust (1869), L. It. 8 Kq. 52. 

7096. .'I — Testator gave the income of his 

personal, Sc the rents of his real estate, to his 
daughter for life, for her separate use, Si after 
her decease & the decease of his wife, he gave the 
residue of his real Sc personal estate to trustees, 
in trust to sell Sc pay half the produce “to the 
issue ’’ of Ids daughter, equally, to be paid at 
twenty-one ; Sc if only one child, then to such one 
child ; Sc he directed the trustees to apply the 
interest in the maintenance Sc education of such 
issue ; “A in default of such issue,’’ he gave such 
moiety of the residue between his nephews Sc 
nieces living at the death of his daughter ; Sc he 
gave A: devised the other moiety of the residue of 
his estate at the decease of his wife Sc his daughter 
without issue, to the same trustees, to permit his 


godson to receive the income for life, Sc after his 
decease to certain charities : — Held : “ issue ” in 
the first clause was to he construed “ children ’’ ; 
but in the second clause in its ordinary un- 
restricted sense. — Carter r. Bentall (1840), 2 
Beav. 551; 9 L. J. Ch. 303; 4 Jur. 091; 48 
E. R. 1295. 


Annotations : -Consd. He Hopkins’ Trusts (187S), 9 Ch. I>. 
131 : He Birks, Kenyon v. Dirks, [1899] 1 Ch. 703. Refd. 
Bryden v. Willett (1869), L. R. 7 Kq. 4 72. Mentd. 
Garratt v. Cockerell (1842), 1 Y. & C. Ch. Cas. 494. 


7097. .] — 1 Testator directed his trustees to 

sell his real Sc personal estate, Sc to pay the interest 
of the proceeds to his daughter for life, & after her 
death to assign the principal & the parts of his real 
Sc personal estato remaining unsold, if any, to 
her children, when they should attain twenty-one ; 
Sc if his daughter should die without leaving issue, 
or, leaving issue, all of them should die under 
twenty-one Sc without issue, then to assign the 
proceeds Sc the parts of his real & personal estate 
remaining unsold, if any, to his personal repre- 
sentatives, his, her or their heirs, exors., adminis- 
trators Sc assigns. The daughter, who was 
testator’s next of kin at his death, died without 
having had a child : — Held : by “ issue ” testator 
meant “ children ’’ ; the persons who were his 
next of kin at his daughter’s death were entitled 
under the ultimate trust. — Minted v. Wraith 

(1842), 13 Sim. 52 ; (50 E. It. 21. 

Annotation : — Mentd. Wharton v. Barker (1858), 4 K. i fc J. 

483. 

7098. .] — Testatrix bequeathed her personal 

estate to her sisters, or, in case of the death of 
either or any of them leaving issue, then the share 


of her so dying to go to such child or children 
equally. 

All the testatrix’s sisters died in her lifetime, 
without leaving any child or children living at 
testatrix’s death ; hut one of them left two grand- 
children then living : — Held : the word “ issue ” 
meant “ child or children,” Sc consequently in the 
events that happened, testatrix’s estate was undis- 
posed of. — Goldie v. Greaves (1844), 14 Sim. 
348 ; 60 E. R. 392. 

Annotation : — Refd. Harley v. Mitford (1855), 21 Beav. 280. 

7099. .] — A. devised to B. in trust, to permit 

Sc suffer his wife C. to receive Sc take the rents Sc 
profits for her own use for the term of her natural 
life ; Sc, after her decease, in trust for all Sc every 
such one or more of the child or children of 0., for 
such estate Sc interest as she should, by deed or 
will, appoint ; <fc, in default of appointment, in 
trust for all Sc every the child Sc children of C., Sc, 
if more than one, equally. Sc to their several Sc 
respective heirs ; Sc in case C. should die without 
leaving issue as aforesaid, then to the heirs of 0. 
for ever : — Held : by “ issue,” testator must be 
taken to have meant “ children,” Sc consequently, 
the limitation over was not too remote. — Walker 
v. Petciiell (1845), 1 C. B. 652 ; 14 L. J. 0. P. 
211 ; 5 L. T. O. S. 126 ; 135 E. R. 697. 

7100. .{ — Where, upon the decease of 

testator’s “ children,” the estate was given to the 
“ issue ” of such children. Sc where it was given 
over in case testator’s “ children ” should die 
“ without leaving issue,” Sc in like uses of the word 
issue, the word “ issue ” must he read “ child or 
children,” although, in other parts of the will, it 
might be necessary to read the word “ issue ” in 
a different sense. — Williams v. Teale (1847), 6 
Hare, 239 ; 67 E. R. 1155. 

Annotations -Mentd. Beard v. Kekewich (1852), 15 Beav. 

166 ; Southern v. Wollaston (1852), 16 Benv. 270 ; 

Hampton r. IJolmun (187 7), 5 Ch. I). 183; Picken r. 

Matthews (1878), 10 Ch. D. 264 ; He Dawson, Johnston 

r. Hill (1888), 39 Ch. D. 155. 

7101. .] — “ Lawful issue ” in a will, held, 

upon the context, to mean “ children,” Sc that, to 
the exclusion of “ grandchildren ” born prior to 
the period of distribution. — Edwards v. Edwards 
(1849), 12 Beav. 97 ; 50 E. R. 997. 

Annotut ton Mentd. Dagger v. Payne (1857), 3 Jur. N. S. 

479. 

7102. .] — Bequest, by a will, dated in 1819, 

of a sum of stock to trustees, upon trust to pay 
the dividends to A., the wife of B., for life, Sc, 
after her death, if she should have no issue living 
at her death, to B. for life ; but, if she should leave 
issue, then to pay a moiety of the dividends to B. 
for life, Sc the other moiety to be applied for the 
benefit of such issue, as the trustees should think 
fit ; Sc as to a moiety of the capital, after the death 
of A., & after the death of the survivor of A. Sc B. 
as to the whole of the capital, to divide the same 
among the children of A. ; Si if A. should die in the 
lifetime of B„ leaving issue, Sc such issue should 
die in the lifetime of B. under age Sc unmarried, 
then to pay the whole of the income to B. for his 
life ; Sc, after the deatli of the survivor of A. Sc B., 
& the failure of issue of A., to transfer the stock to 
C. A. died without issue, leaving B, surviving : — 
Held : by the word “ issue ” was meant children, 
& by the words at the end of the will, “ failure 
of issue,” was meant failure of children. — Bryan 
v. Mansion (1852), 5 De G. Sc Sm. 737 ; 22 L. J. Ch. 
233 ; 19 L. T. O. 8. 362 ; 17 Jur. 202 ; 64 E. R. 
1323. 


an expended construction upon tlio 
word in an ultimate gift of ono legacy, 
especially where the legatees take 
interests vesting at birth, & not 


contingent upon surviving a tenant 
for life. — He Harrison’s Estate 
(1879), 3 L. R. Ir. 114.— IR. 

m. Legacies to be settled on mar- 


riage on i laughters , <€• on their demise 
on their issue — “ Issue ” read “ chil- 
dren .’^ — Harris v. Loftus, [1899] I 
I. it. 491.— IR. 
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Sect. 17. — Description of donees : Sub-sect. 11, F. 
(c) i. & ii.] 

7103. -.] — Testator by his will gave a moiety 
of his residuary estate, as well real as personal, 
upon trust to pay the income equally amongst all 
his children who should be living when his youngest 
child attained twenty-one years, for their respec- 
tive lives ; & after the death of any of them, upon 
trust as to an equal portion of the moiety, pro- 
portionate to the number of his children then 
living, for the use of the issue of such child or 
children so dying absolutely for ever : — Held : the 
word “ issue ” included only children of testator’s 
children, to the exclusion of their more remote 
descendants. — M‘G regor v. M‘Ghegoii (1859), 1 
De G. F. & J. 63 ; 45 E. It. 282, E. C. & L. JJ. 

Annotations : — Mentd. Coo r. Bigg (1863), 1 Now Hep. 530 ; 

Jlarut v. North (1863), 3 Now Rep. 239 ; Ruck v. BamiNo 

(1865), 2 Drew. & Sm. 510 ; Heasimm r. Penrsc (1871), 

L. R. 11 Eq. 522 ; Re Hudson, Hudson r. Hudson (1882), 

20 Ch. D. 406 ; Re Soy ton. 8eyton r. Sat tort h waite 

(1887), 34 Ch. D. 511 ; Re Stone, Baker r. Stone (1895), 

72 L. T. 815. 

7104. .]— It is a canon of construction, that 

where testator has affixed a particular meaning to 
a word in one part of his will, it shall be construed 
as having the same meaning in all other part s of it, 
unless it violates the sense. 

The word “ issue ” was used in a will on several 
occasions as equivalent to “ children,” & the issue 
were, in some instances, spoken of in reference to 
their “ parent ” : — Held : “ issue ” must receive 
the same construction throughout the will. 

The primary meaning of the word “ issue ” 
includes every possible class of issue to the remotest 
generation, A the burden of proof lies on those 
who ask to restrict its ordinary meaning (Rom ILLY, 
M.R.). — Rhodes v, Rhodes (1859), 27 Beav. 413 ; 
54 E. R. 162. 

Annotations: — Consd. Re Birks, Kenyon r. Birks, [1899] 

1 Ch. 703. Reid. Louis r. LouiH (1863), 7 L. T. 660 ; 

Ralph v. Garrick (1877). 5 Ch. D. 981. 

7105. .1 — Testator gave legacies to his 

nieces, with power to his exors. to settle them on 
his nieces for life, & at their deaths for the benefit 
of their ‘‘ issues.” He also gave them his residue, 
with like power to settle it on his nieces A for the 
benefit of “ their respective children,” as provided 
with respect to the legacies: — Held: “issues” 
must be construed “ children,” A the children of 
nieces took, to the exclusion of grandchildren. — - 
Baker v. Bayldon (1862), 31 Beav. 209 ; 54 

E. R. 1118. 

7106. .] — Testator bequeathed his residuary 

personal estate to his nephew A niece equally, 
A after their respective deaths, amongst their 
“ issue,” if there should be any “ children ” to 
take their parents’ share. But in case the nephew 
or niece died “ without issue, or leaving such they 
should die under twenty-one without issue,” 
then he gave his or her share to the other of them 
or his or her issue “ if he or she be then dead leaving 
issue as aforesaid.” The niece died in 1811 leaving 
issue ; the nephew died in 1862, leaving no issue : 
— Held: “issue” in the first part of the will 
meant “ children,” but in the latter part “ issue 
generally,” A on the death of the nephew all the 
issue of the niece then living took per cajnta. — 
Re Corrie’s Will (1863), 32 Beav. 426 ; 55 E. R. 
167 ; on appeal , sub nom. Trevillian v. Knight 
(1866), E. R. 1 II. L. 30, IT. L. 

Annotations : — Apld. Holgate v. Jennings (1864), 34 Beav. 79. 

Retd. Re Birks, Kenyon v. Birks (1899), 68 L. J. Ck. 319. 

7107. - — — .]- — Gift to daughters for life, with 


remainder to the child or children of such 
daughters, as they should appoint ; in default of 
appointment, equally ; & on the death of such 
of the daughters after attaining the age of twenty- 
one years as Rhould die without issue, her share to 
be paid to her personal representative : — Held : 
“ issue ” meant issue who would be entitled under 
the former gift, i.c . children . — Re Wyndham’s 
Trusts (1865), E. R. 1 Eq. 290. 


A nnotalinns 
4 Eq. 359 
L. T. 85. 


■Mentd. Stockda 
Re Thompson, ft 


e r. Nicholson (1807), L. R. 
achell v. Newman (1886), 55 


7108. .] — Testator by his will gave a fund 

to trustees “ in trust for the lawful issue of F. 
surviving him equally to be divided between them 
if more than one ... & if but one then for such 
only child,” with a gift over “ in default of issue 
of F becoming entitled.” The issue of F. who 
sui \ ived him were a son, a daughter, four children 
or t he son, A six children of a deceased daughter : — 
Held : by the use of the word “ child ” testator 
had himself interpreted the word “ issue,” A the 
wor d “ issue ” must be restricted to children, A 
the fund go in moieties between the surviving son 
A daughter. — Re Hopkins’ Trusts (1878), 9 Ch. I). 
131 ; 47 Ii. J. Ch. 072 ; 26 W. R. 629. 

Annotation: — Consd. Re Warren’s Trusts (1884), 26 Ch. D. 

208 . 


7109. 


.] — Where in a deed, will, or oilier 


document a word has a clear A definite meaning 
when used in one part, but has not when used in 
another, the presumption is that the word is 
intended to bear the same meaning in the latter 
case as in the former. 

T welve distinct legacies contained gifts over to 
the “ issue ” ot legatees dying in testator’s life- 
time. Except in the case of the eleventh legacy, 
tho gift over in each contained words clearly 
restricting “ issue ” to “ children.” In the 
eleventh case the gift over to “ issue ” contained 
no words of restriction whatever : — Held : the 
restriction of “ issue ” to “ children ” applied to 
the gift over in the elventh legacy as well as to the 
gifts over in the other legacies. 

I do not know whether it is law, or a canon of 
construction, but it is good sense to say that when- 
ever in a deed or will or other document you find 
that a word used in one part of it has some clear 
A definite meaning then the presumption is that 
it is intended to mean the same thing where, when 
used in another part of the document, its meaning 
is not clear (Etndlev, M.R.). — Re Birks, Kenyon 
r. Birks, [19001 1 Ch. 417; 69 L. J. Ch. 124 ; 
81 L. T. 741 : 44 Sol. Jo. 100, C. A. 

A nnotations : — Refd. Re Waugh, Waugh v. Crlpps, [1903] 

1 Ch. 744 ; Re Green, Bath t\ Cunuon, [1914] 1 Ch. 131 ; 

Re Brooks, Public Trustee v. White, [1928] Ch. 211. 

7110. .] — A gift to the “ issue ” of A. “ who 

being a son shall attain the age of twenty-one years, 
or being a daughter shall attain that age or marry ” 
is a gift to the “ children ” of A. who so qualify. — 
Re Dean, Worland v. Dickinson (1923), 67 Sol. 
Jo. 768. 

7111. Reference to remoter issue.] — L ivesay r. 
Walpole, No. 7057, ante. 

7112. “ Descendants.*’]— Ralph r. Car- 

rick, No. 7081, ante. 


ii. Reference in Will to Parents . 

7113. Issue confined to children.] — Though the 
word “ issue ” will comprehend all descendants, 
upon the particular construction of this will it was 
confined to children. 


PART XVI. SECT. 17, SUB-SECT. 11. 
— F. (c) li. 

71131. Issue confined to children. } — Re 
Hamilton (1889), 18 O. It. 195.— CAN. 


7113 li. .]— Stinson v. Stinson, 

21 Gr. 116— CAN. 

7113111. .] — Evittk e. Smith 

(1908), 5 E. L. R. 497. — CAN. 


7113 iv. . ] - Black v. Campbell, 

14 I. Ch. R. 92.— IR. 

7113 v. .] — Where tostator made 

oertain bequests to his daughters. 
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Testator contemplates the case of persons, of 
whose existence or non-existence he was not 
sure ; giving to them in the first place & if they 
should not be living at the time of his decease he 
substitutes other persons in their place ; k upon 
all the authorities it must be admitted, that if in 
the third clause, the words “ respective parents ” 
were not inserted, the words “ lawful issue ” must, 
be extended beyond children (Lord Eldon, 0.)* — 
Sibley v. Perry (1802), 7 Ves. 522 ; 32 E. R. 
211, L. 0. 

Annotations : — Apld. Pruen v. Osborne (1840), 11 Sim. 132. 
Distd. Dodsworth r. Addy (1842), 6 .Tur. 700 ; Head r. 
Randall (1843), 2 Y. & C. Ch. Can. 231. Apld. Williams 
v. Tealc (1847), 0 Hare, 239; Pope r. Pope (1851), 14 
Beav. 591. Folld. Bradshaw v. Moiling (1853), 19 Beav. 
417. Apld. Boss r. Bobs (1855), 20 Beav. G45 : Anderson 
v. Hfc. Vincent (1856), 2 Jur. N. S. G07 ; Tic Heath s 
Sottlrat. (1856), 23 Beav. 193. Folld. Maynard v. Wright 
(1858), 26 Beav. 285. Consd. Smith v. Horsfall (1858), 
25 Beav. 628. Apld. Lnnphier r. Buck (1865), 2 Drew. 
& Sm. 481 ; Hoasman v. Pearsc (1871), 7 Oh. App. 2 /j. 
Dbtd. & Distd. Ralph r. Carrick (1879), 11 Oh. D. 873. 
Folld. Re Judd’s Trusts. 11884] W. N. 206. Expld. lie 
Embury, Page v. Bowyer (1913), 109 L. T. 511. Distd. 
Tic Johnson, Pitt v. Johnson (1914), 111 L. T. 130. Apld. 
lie Timson, Smiles v. Timson, [1916] 2 Ch. 362. Consd. 
lie Burnham, Carrick v. Carrick, [1918] 2 Ch. 196 ; lie 
Swain, Brett v. Ward, [1918] 1 Ch. 399. Refd. Hampson 
v. Brandwood (1815), 1 Madd. 381 ; Bromley r. Wright 
(1849), 7 Hare, 334; Bumford v. Lord (1854), 14 C. B. 
708 ; lie Birks, Kenyon v. Birks, [1900] 1 Ch. 417. 
Mentd. I ’age v. Young (1875), L. R. 19 E<|. 501. 

7114. .] — -Harrington v. Lawrence (1814), 

cited in 11 Sim. at p. 138 ; 59 E. II. 82(>. 

Annotations : — Apld. Pruen r. Osborne (1840), 11 Sim. 132. 
Consd. Boss v. lbrns (1855). 20 Beav. 645. Apld. Anderson 
v. St. Vincent (1856), 2 Jur. N. S. 607 ; Barraclough v. 
Shill it o (1884), 53 L. J. Ch. 841. Refd. lie Timson, 
Smiles v. Timson, [1916] 2 Ch. 362. 


grandchildren. — Bradshaw v. Melling (18o 3), 
19 Beav. 417 ; 23 L. J. Oh. 003 ; 52 E. R. 412. 

Annotations: — Distd. lit Jones’ Trusts (1857), 23 Beav. 
242. Refd. Jordan v. Adams (I860), C Jur. N. S. 536. 

7118. .1 — The word “ issue ” when used 


7115. .] —Testator bequeathed his residue 

to the children, then living, of T. k W., k the 
lawful issue then living of such of their children as 
were dead, as tenants in common, so, nevertheless, 

1 hat such issue should, as amongst themselves, 
take as tenants in common, k per stirpes k not 
per capita ; it being his intention that such issue 
should have only the shares which their respective 
parents would have been entitled to, if living : 
Held : the word “ issue ” must be taken in the 
restricted sense of “ children.” — Pruen v. Osborne 
( 1840), 1] Sim. 132 ; 59 E. R. 824. 

Annotations : — Folld. Bradshaw r. Mailing (1853), 19 Benv. 
417. Distd. Rons v. Boss (1855), 20 Beav. 645. Apld. 
Smith t\ Horsfall (1858), 25 Beav. 028. Dbtd. Ralph r. 
Carrick (1879), 1 1 Ch. D. 873. Folld. Re Judd’s trusts, 
[1884] W. N. 206. Distd. Re Johnson, Pitt v. Johnson 
(1914), 111 L. T. 130; Re Burnham, Carrick r. Carnck, 
11918] 2 Ch. 196. Refd. Bamford r. Chadwick (18->4) 

2 C. L. B. 1757 ; Re Timson, Smiles r. Timson, [1916) 
2 Ch. 3G2. 

7116. -V Pope v. Pope, No. 7008, ante. 

7117. - The word “issue,” upon the 

construction of the will, confined to children, to 
the exclusion of grandchildren or remoter issue, 
it being used in connection with the word “ parent. 

Testator devised k bequeathed to eight persons, 
by name, during their respective lives, k if any of 
them should die leaving issue, his share to go to 
“ such issue if more than one, k if only one to such 
only child,” during the life of the survivor of the 
eight persons, k after the decease of the survivor, 
he devised k bequeathed to the issue of the eight 
persons then living, & directed that they should 
not take equally, hut only of their parents’ shares : 
- Held : “ issue ” meant children ; the children of 
any of the eight- persons dying took an estate pur 
autre vie in their parents’ share during the lac ot 
the survivor of the eight, k at the death of the 
survivor of the eight, the children of each then 
living took their parents’ share, to the exclusion oi 


< < 


1 1 


with the word “ parent ” in a will Held : not 
to extend to grandchildren, but to include only 
children. — Re Sims’s Trusts (1854), 2 W. R. 578. 

7119. .] — (1) The word “ issue ” includes all 

referred to, k the burden of proof lies upon him 
who contends the conirary. 

(2) When the word “ parent is used in reference 
to his “ issue,” the word issue is confined to his 
“ children.” — Ross v. Ross (1855), 20 Beav. 045 ; 
52 E. R. 753. 

Annotations As to (1) Consd. Ralph v. Carrick (1879), 
11 Ch. D. 873. Folld. Re Embury, Page r. Bmvycr 
(1913), 109 L. T. 511. Refd. lie Swain, Brett v. Ward, 
[1918] 1 Ch. 399. As to 1 2) Apld. Robin .son v. Sykes 
(1856), 23 Beav. 40. Refd. Smith t?. Horsfall (Ib.)S), 
25 Beav. 628. ( JencraUy , Refd. Davis w Bonnet (1802), 

5 L. T. 815 ; Re Orton’s Trust (I860), L. B. 3 Kq. 37o ; 
Re Timson, Smiles v. Timson, [1916] 2 Ch. 362 ; he 
Burnham, Carrick v. Carrick, [19J8J 2 Ch. 196. 

7120. .] — The word “issue” restricted to 

children ” by force of the co-relative expression 

parent.” . 

Testator devised a freehold in trust, to 
accumulate the rents for periods of not less than 
ten years successively at a time, at the expiration 
of which, the accumulations to bo paid to testator’s 
sons k daughters, or such of them as should be 
living at the respective periods of division, k the 
issue of* such of them as shall have died leaving 
lawful issue, such issue taking their deceased 
parent’s share, to be vested interests in the same 
respectively at the age of twenty-one years, k 
so on from time to time until the expiration of 
twenty-one years after the decease of the survivor 
of her children, k from k after the expiration of 
the term of twenty-one years, he devised the same 
premises unto such of his grandchildren k their 
issue as should then stand, in respect to him, in 
equal degree of consanguinity, k their heirs, as 
tenants in common : — Held : “ issue ” was to be 
road “ children.” — M aynard r. Wright (1858), 

2<> Beav. 285 ; 53 E. R. 908. 

7121. .] — Testator bequeathed lus residue 


equally to his five cousins who should be living at 
the time of liis decease, k to the issue of such 
of them as should be then dead leaving issue, share 
k share alike, “ such issue, respectively, never- 
theless, taking between them a parent’s share : — 
Held: the word “issue” was to be construed 
“ children,” k grandchildren were excluded — 
Smith v. IT outfall (18d 8), 25 Beav. 028 ; 53 

Consd. Jordan .’.A.lams (1801), 9 C. K. N. S. 
483 • Ralph v. Carrick 5 Ch. D. JN4. LUSiu. -tic 

Burnham, Carrick r. Carrick, [1918] 2 Ch. 196. 

7122. .1 — A. conveyed freeholds to trustees 

A their heirs, in trust for his wife during widowhood 
k afterwards on trust to convey A divide such 
estate k premises” amongst, the children k the 
issue of their children who should be then living 
as tenants in common, the issue of any deceased 
child to take their parent’s shares -.—Held : 
“ issue ” must be read e h ildren . - Path am v. 
Vernon (1801), 29 Beav. 004; 4 L. 1. odl , 7 
iur N. S. 814 ■!’ 9 W. K. 822 ; 54 E R 702 

[19211 2 Ch. 469. Mentd. Re Whitsons Settlmt., Lovatt 
V Williamson, (18941 1 Ch. 661 ; Re Irwin, Irwin t\ 
Parkes [J 904] 2 Ch. 752 ; Rc Triugham’s Trusts, Tringham 
i . Grocnhill, [1904] 2 Ch 487 ; He tdarke a Sottlmt. 
Trust, Wanklyn v. Streatfeild, [1916] 1 Ch. 467. 


* t »» a lawful Ihcua ** to remote issue. — -W inter v. Budden 
$?-uSS?: mVbatJchUdren. Act extended (1881). 7 Ndd. L. R. 20.-NFLD. 
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Wills. 


Sect. 17. — Description of donees : Sub-sect. 11, F. 
(c) ii ., cfc (d).j 

7123. -.] — Bequest by will to cousins (“ de- 

scendants from my father’s A mother’s brothers A 
sisters ”), with a substituted gift to the “ issue ” 
of any dying in testator’s life, the “ issue ” to take 
their parents’ shares : — Held : “ cousins ” must 

be construed “ first cousins,” A “ issue ” meant 
only the children of first cousins, notwithstanding 
testator had, by a codicil, excluded by name all his 
first cousins, A his uncles A aunts being all dead, 
he could not possibly have any other first cousins. 

“ Issue ” is to be confined to children where 
there is a reference to their parent’s share 
(Romilly, M.R.). — Stevenson v. Abingdon 
( 1862), 31 Beav. 305 ; 0 L. T. 345 ; 8 Jur. N. S. 
811 ; 10 W. R. 591 ; 54 E. R, 1156. 

Annotations: — Apld. Ralph v. Carrkk (1877), 5 Ch. D. 981. 
Refd. W'iLks v. Bannister (1885), 30 On. I). 512. 

7124. .] — Devise to A. for life, & after her 

decease to her “ lawful issue ” then living & the 
“ children ” of such of them as should be then 
dead, in equal shares, the children of such issue 
to take their “ parent’s share ” : — Held : the word 
“ issue ” was to be construed “ children,” A the 
children of A. & the children of A.’s children who 
predeceased her took for life only. — Fairfield v. 
Bushell (1863), 32 Beav. 158 ; 55 E. R. 62. 

7125. .] — Re Cor lie’s Will, No. 7106, ante. 

7126. .J — Lanphier v. Buck, No. 6464, ante. 

7127. .| — Testator devised his estate A 

effects to trustees to pay the proceeds to his wife 
for life, A “ after her decease, to distribute A 
divide the whole, etc., amongst such of my four 
nephews A two nieces ” (naming them) “ as shall 
be living at the time of her decease ; but if any 
or either of them should then be dead, leaving 
issue, such issue shall be entitled to their father’s 
or mother’s share ” : — Held : ” issue ” here meant 
children ; A the words, “ should then be dead 
leaving issue,” meant, “ should before then have 
died leaving issue.” — Martin v. Holgatk (1866), 
L. R. 1 H. L. 175 ; 35 L. J. Ch. 789 ; 15 W. R, 
135, H. E. ; rersg. S. C. sub non. Holgate v. 
Jennings (1864), 31 Beav. 79. 

Annotations : — Refd. Ralph v. Carrick (1877). 5 Ch. D. 984 ; 
CroHthwaito r. Dean (1879), 10 L. T. 837 ; He Blrks, 
Kenyon v. Blrks (1899). 08 L. J. Ch. 319 ; He Timson, 
Smiles v. Timson, [1910] 1 Ch. 293. Mentd. He Orton’s 
Trust (1800), L. It. 3 Kq. 375; He Applebee’s Trusis 
(1873), 28 L. T. 102; Wingfield v. Wingfield (1878), 9 
Ch. I). 058; He Woolrlcb, Harris v. Harris (1879), 1 1 
Ch. D. 063 ; He Woolley, Wormald v. Woolley, [1903] 
2 Ch. 200 ; He Embury, Page r. Bowyer (1913), 109 
L. T. 511. 

7128. .] — Testator gave the residue of liis 

state to trustees to invest A pay one-fourtli of 
the income to each of his four sisters for life, A 
when A so soon as any of them should die, “ with- 
out leaving issue,” then he directed that the share 
in the trust moneys of her or them so dying 
“ without issue ” should he divisible among his 
surviving sisters, A the issue of any who might 
then be dead, in equal shares, but such issue to 
take only their respective “ parent’s ” share ; A 
when A so soon as anv of his sisters should die 

to 

A “ leave issue,” then upon trust to call in the 
share of her or them so dying “ leaving issue,” A 
pay the same unt-o such respective issue, if more 
than one “ child,” equally : — Held : the “ issue ” 
here meant “ children,” A “ leaving issue,” meant 
“ having had issue.” — B ryden v. Willett (1869), 
L. R. 7 Eq. 472 ; 20 L. T. 518. 

Annotations : — Dbtd. Re Watson's Trusts (1870), L. R. 10 
Eq. 36. Reid. Treharne v. Layton (1875), L. R. 10 Q. B. 

4 59. 

7129. — Testator directed his trustee, 

after the failure of limitations for life & in tail, 


to sell his real estate & pay a share of the proceeds 
to the children, other than J. G. H., of A. H. 
“ then living,” A the Issue of such as should be then 
dead leaving issue, A the issue of J. G. H., share A 
share alike, the issue of the said children of A. H. 
to have no greater share than their parent would 
have had if living, A the issue of J. G. H. to share 
on the same footing. Testator gave another 
share to O. for life, A after her death to the children 
of A. II. then living, A their issue, in the same 
words as in the gift of the former share. At the 
close of the will testator added a proviso that if 
his real estate should ever be sold under the 
limitations thereinbefore contained, A the money 
should become payable to the issue of A. H., or 
the issue of J. G. II., A any of such issue should be 
then dead leaving lawful issue, then the issue of 
such issue as should be so dead should receive the 
share which his or her parent would have been 
entitled to if living. The estates tail failed, A 
the proceeds of the sale become divisible : — 
Held : the “ issue ” of the grandchildren of A. H. 
must be confined to their children. — IIeasman v. 
Pearsk (1871), 7 Oh. App. 275 ; 41 b. J. Ch. 705 ; 
26 L. T. 299 ; 20 W. R. 271, L. J.T. 

Annotations : — Refd. Brasilian v. Pearso (1872), 7 Ch. App. 

000 ; He Yates, Bostock v. D’Eynoourt, [1891] 3 Ch. 53. 

Mentd. He Hudson, Hudson r. Hudson (1882), 20 Ch. 1). 

400; Goodier v. Edmunds, [1893] 3 Ch. 455; He Hay- 

garth, Wirklmm v. Holmes, [1912] 1 Oh. 510 ; He Burn- 
ham, Carrick v. Currick, [1918] 2 Ch. 190. 

7130. .] — Ralph v. Carrick, No. 7081, 

ante. 

7131. - -.1 —Re Jumps Trusts, [1881] W. N. 

206. 

7132. .] — The doctrine of Sibley v. Perry , 

No. 7113, ante , that issue when collocated with 
parent is used in the restricted sense of meaning 
children applies to a deed as well as a will. — 
Barraclough v. Suillito (1884), 53 L. J. Ch. 841 ; 
32 W. R. 875. 

7133. .1 — Testatrix bequeathed a fund upon 

trust, in the events which happened, for her son 
for life, A then “ in trust for A to be equally 
divided between all A every my nephews A nieces 
who shall be living at t he time of the death of my 
said son as aforesaid, A the issue of such of them 
as shall then be dead leaving issue, as tenants in 
common, such issue nevertheless taking only the 
share or respective shares which the deceased 
parent or parents would have taken if living ” : — 
Held : ” issue ” ought to be confined to children. 
—Re Smith (1889), 58 L. J. Ch. 661. 

Atinotation : — Mentd. Rc Yates, Bostoek v. D’Eyncourt, 

[1891] 3 Ch. 53. 

7134. .] — Testator devised A bequeathed 

his residuary estate upon trust, in the events which 
happened, after the death of the life tenant, for 
division between A amongst the members of a 
class then living, A the issue per stirpes of any of 
them who should be then dead. He gave his trus- 
tees a power “ during the minority of any legatee 
entitled ” under the will, to apply to maintenance 
the whole or part- of “ the annual income to which 
any such infant legatee shall for the time being be 
actually or presumptively entitled ” A a power 
“ from time to time during the minority of any 
male legatee ” under the will, to apply to his 
advancement “ all or any part of the capital to 
which such legatee shall be presumptively entitled 
for the time being.” On the death of the life 
tenant a summons was taken out for construction 
of the residuary gift : — Held : the gift to “ issue ” 
of deceased members of the class was to be re- 
stricted to children of such members. — Bennett v. 
IIouldsworth (1911), 104 L. T. 304 ; 55 Sol. Jo. 
270. 
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7135 . .] — The rule in Sibley v. Perry , No. 

7113, ante, is only a rule which has determined a 
particular ambiguity in a particular way. 

Where there is internal evidence in the will 
sufficient for the ct. to draw an inference that the 
narrow interpretation of the word “ issue ” by that 
rule to mean children only is rebuttable, such 
inference should be drawn <fc the broader k primd 
facie meaning of the word issue, as including all 
descendants, thereby restored . — Re Embury, Page 
v. Bowyer (1913), 109 E. T. 511 ; 58 Sol. Jo. 49. 

Annotations : — Distd. Re TImson, Smiles v. TJinson, f 1 91 G 1 

1 Oh. 29.3. Distd. Re Langlands, Langlands v. Langlands 

(1918), 87 h. J. Ch. 1. 

7136 . * .] — -Testatrix gave her residuary 

estate subject to a life interest to live named 
nephews k nieces, k directed that, if any of them 
should die in the lifetime of the tenant for life 
leaving lawful “ issue,” such issue should take the 
share which his, her, or their deceased “ parent ” 
would have taken if living ; but if any of them 
should die in the lifetime of the tenant for life 
without leaving “ issue ” him or her surviving, 
the share of the one so dying should be divided 
amongst the survivor or survivors & the ” issue ” 
of him, her, or them so dying k leaving issue : — 
Held : the word “ issue ” in each branch of the 
clause must be confined to children . — Re Timson, 
Smiles v. Ttmson, [1910] 2 Ch. 362 ; 85 E. J. Ch. 
501 ; 115 L. T. 55 ; 00 Sol. Jo. 520, C. A. 

Annotations Refd. Rc Burnham, Car rick v. Garrick, 

1 1 9 1 8 J 2 Ch. 1 90 ; Rc Swan, Brett v. Ward, [10181 1 Ch. 

399. 

7137. .1 — -1\c Burnham, Garrick v. Car- 

rick, No. 7085, ante. 

7138. .] — By Ins will testator who died in 

1898 directed his trustees to pay the income of his 
residuary estate to his wife for life, k on her (loath 
to realise k convert into money all his then 
residuary estate A divide the net residue into 
thirteen equal parts k pay two of such thirteen 
parts to each of his daughters absolutely ; k in 
the event of the death of either of his daughters 
leaving issue he directed that “ such issue shall 
take the mother’s share in the distribution of my 
estate, if more than one in equal proportions as 
tenants in common,” k in the event of tin* death 
of either of his daughters during the life of his wife 
without issue, the share of the deceased should be 
equally divided between his several surviving 
children, & the issue of any deceased child, such 
issue, if more than one, taking as before directed. 
N. W., one of testator’s daughters, died in 1914, 
having had two children, one of whom had died in 
1911 leaving two children. Testator’s widow died 
in 1910, when the residuary estate became 
divisible: — Held: (1) in the gift over the word 
“ issue ” was used in its strict k primary sense of 
“ descendants,” but in the earlier substitutional 
gift the meaning of the word was ambiguous, 
although, if standing alone, it might have come 
within the rule in Sibley v. Perry , No. 7113, ante, k 
been construed to mean “ children ” ; (2) the word 
“ issue ” in the earlier gift must be construed in 
the light of its unambiguous meaning in the gift 
over, k all the issue, in whatever degree, who 
survived any daughter who died in the lifetime of 
the tenant for life took equally between them the 
share which the daughter would have taken had 
she survived the tenant for life. — Re Swain, 
Brett v . Ward, [1918] 1 Ch. 399 ; 87 E. J. Ch. 


305 ; 118 L. T. 439 ; 62 Sol. Jo. 308 ; on appeal 
[1918] 1 Ch. 574, C. A. 

{d) Devise of Realty. 

7139. General rule — Prlmft facie word of limita- 
tion.] — The word issue in a will may, & where 
words of limitation are ingrafted upon it, shall, be 
a word of purchase. 

The word “ issue ” when a word of limitation, 
is nomen collectivum. When a word of purchase, 
not. — Luddington v. Kime (1097), 1 Ed. Raym. 
203 ; 91 E. IE 1031 ; sid) nom . Eoddington v. 
Kime, 1 Salk. 224 ; 3 Lev. 431 ; sub nom. Loding- 
ton v. Kime, 1 Eq. Cas. Abr. 183. 

Annotations : — Consd. Turret r. Gaunt (1718), 1 P. Wins. 

4 32 ; Shaw r. Weigh (1728), Fortes. Rep. 58 ; Walpole 
r. Con wav (174 0), Barn. Oh. 153 ; Goodtitlo d. Cross v. 
Wodhull (1745), Willes, 592; King r. Harebell (1759), 

1 Eden, 424 ; Doe d. Bean r. Halley (1798), 8 Term Rep. 
5. Refd. Bamlield r. Popham (1702), 1 P. Wins. 54 ; 
Backhouse r. Wells (1713), Fortes. Rep. 133; Papillion 
?'. Voice (1728), Kel. W. 27 : Gower r. Grosvenor (1740), 
Barn. Ch. 54 ; Ginger d. White v. White (1 742), Willes, 
348 ; llagshaw r. Spencer (1713), 2 Atk. 570 ; Ives v. 
Legge (1743), 3 'Perm Rep. 488, n. ; Exel v. Wallace 
(1751), 2 Ves. Sen. 318 ; Southhy v. Stonehouse (1755), 

2 Ves. Sen. 610 ; Salkeld r. Vernon, Salkeld v. Salkeld 
(1758), 1 Eden, 64 ; Doe d. Brown v. Ilolnio (1771), 

2 Wm. Bl. 777 ; Doe d. Comherbach v. Perryn (1789), 

3 Torm Rep. 481 ; Demi d. Webb v. Puckey (1793), 5 
Term Rep. 299 ; Doe d. Davy a. Burnsall (1794), 6 Term 
Rep. 30 ; Smith r. Camelford (1795), 2 Ves. 698 ; Bayley 
r. Morris (1799), 4 Ves. 7 88 : Doe d. Gilman v. Elvey 
(1803), 4 East , 313; Thellusson v. Woodford (1805), 1 1 
Ves. 112; Crump d. Woolley r. Norwood (1815), 7 Taunt. 
362; Doe d. Herbert r. Selby (1821), 2 B. N C. 926 ; 
l>oe d. Winter v. Rerratt. (1833), 10 Bing. 198 ; Doe d. 
Bills v. Hopkinson (1843). 5 Q. B. 223 ; Sturgc v. Sturgo 
(1819), 12 Bcuv. 229 ; Rider t\ Wood (1855), 1 K. Si J . 
614. Mentd. Rowlitt r. Orlebar (1815), 1 Marsh. 4 52. 

7140. .] — The testator devised as fol- 

lows : ” Also I give k devise unto my grandson, 
G. D. all those freehold messuages, on, etc., to hold 
the same for k during the term of his natural life, k 
from k after his decease I give & devise the same 
unto k for the use of all & every the lawful 
issue of my said grandson, t«. D. their heirs & 
assigns for ever, equally, k as tenants, k not 
as joint tenants, when k as he or they shall attain 
his or their ago of twenty-one years.” 

The general rule ... is clear k well established ; 
the word “ issue ” in a will primd facie, means the 
same thing as heirs of the body, k is to be con- 
sidered as a word of limitation ; but such primd 
facie construction will give way if there be on the 
face of the will sufficient to show that the word 
was intended to have had a less extensive meaning, 
k to have applied generally to children, or to 
descendants of a particular class, or at a particular 
time (Parke, B.). — Slater v. Dangerfield 
(1810), 15 M. k W- 203 ; 10 L. J. Ex. 51 ; 7 L. T. 
O. S. 113. 

Annotations : — Refd. Cole r. Goble (1853) 13 C. B. 445 ; 
Parley v. Martin (1853), 1 C. L. R. 729 Roddy v. Fitz- 
gerald (1857-58), 6 IT. L. Cas. 823. 

7141. .1— “ J ssue ” is primd facie 

equivalent to “ heirs of the body ” : but the ct, 
leans against so construing it when there are other 
expressions in the will to control that meaning. 
If words of limitation be superadded, as a gift to 
“ issue k their heirs,” the issue take as purchasers 
in fee simple, k a gift over on a general failure of 
issue operates nothing. — IvAVANAGH v. Morlant) 
(1853), Kav, 10; 2 Eq. Rep. 771 ; 23 E. J. Ch. 
41 ; 22 E. T. O. S. 143 ; 18 Jur. 185 ; 2 W. R. 
8 ; 09 E. R. 7. 

Annotations: — Consd. Wood house r. Herrick (1855), 1 
K. & ,1. 352 ; Maddison v. Chapman (1858), 4 K. & J. 

Wills Act, 3 Viet. No. 5, coming into 
operation in 1840, Wills Act, 1915, 
in the abBcnce of a controlling con- 
text, where testator having the fee 
simple devises land to one for life &; 


PART XVI. SECT, 17, SUB-SECT. 11. 
— F. (d). 

71391. General rule — Prim.fi facie word 
of limitation.]— The word " issuo ” is 
primd facie a word of limitation. — 


King t\ Evans (1895), 24 S. C. R. 350. 

— CAN. 

n. Effect, of construing “ issue " as 
word of purchase .] — In the case of 
the will of a testator dying since 
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Wills. 


Sect. 17. — Description of donees : Sub-sect. 11, jF. 
(dh (c) & (/), G. &H. (a).) 

709. Refd. Roddy v. Fitzgerald (1858), 6 H. L. Cas. 
823 ; Clifford v. Koe (1880), 5 App. Cas. 447 ; Morgan 
v. Thomas (1882), 9 Q. B. D. 643. Mentd. Davis v. 
Davis (1863), 1 Hem. & M. 255. 

7142. .] — (1) The word “ issue ” must 

be construed as a word of limitation, unless the 
context of a will affords sufficient reasons to 
construe it otherwise. 

(2) “ Issue ” will extend to any remote degree, 
as a description of objects. — Re Wyncii’s Trusts, 
Ex p. Wyncti (1854), 5 De G. M. & G. 188; 2 
Eq. Rep. 1025 ; 23 L. J. Oh. 930 ; 23 L. T. O. S. 
259 ; 18 Jur. 059 ; 2 W. R. 570 ; 43 E. R. 842, 
L. 0. & L. JJ. 

Annotations — As to (1) Apld. Goldney r. Crabb (1854), 19 
Beav. 338 ; lie Bank’s Trusts, Ex p. Hovill (1855), 2 
K. & J. 387. Consd. Williams v. Lewis (1859), 6 H. L. 
Cas. 1013 Refd. Law r. Thorp (1858), 27 L. J. Ch. 
649 ; Re Andrew’s Will (1859), 27 Beav. 608. Generali]!, 
Consd. Re Barker’s Trusts (1883), 52 L. J. Ch. 565. Reid. 
Jackson r. Calvert (1860), 1 John. & H. 235 ; Re Jcaffre- 
son’s Trusts (1866), L. R. 2 Iiq. 276 ; Surridgc r. Clarkson 
(1866), 14 W. It. 979 ; Herrick v. Franklin (1868), L. R. 
6 Eq. 593. 

7143. .] — (1) Where in a devise there 

is a gift over on general failure of “ issue ” it is 
presumed that the word “ issue ” has been used 
by testator as meaning “ heirs of the body.” 

(2) When the word ” issue ” is so employed it is 
for the partv seeking to give it a meaning other 
than that which it frequently bears, to show clearly 
from the context of the will that testator intended 
to give it a different meaning. 

(3) The word issue when it is used in a wilt, is 
primd facie a word of limitation (Lord Cran- 
WORT1I). 

(4 ) It is very true that the word “ issue,” besides 
having a technical sense, is used more in common 
parlance. It has, however, a technical sense, A 
it is laid down . . . that the word “ issue ” is 
cx vi termini nomen colleclivum , & takes in all issues 
to the utmost of the family, as far as heirs of the 
body would do (Lord Cranworth). — Roddy v . 
FrrzGERALD (1858), 6 II. L. Cas. 823 ; 10 E. R. 
1518, TT. L. 

Annotations : — As to (1) Apld. Re Nelley's Trusts (1877), 26 
W. R. 88 ; Re Simcoe, Vowler-Simcoe v. Vowler, [1913] 

1 Ch. 552. As to (2) Apld. Jordan r. Adams (1861), 

9 C. B. N. S. 483; Leach r. Jay (1878), 39 L. T. 242. 
Refd. Surtees v. Surtees (1871), 19 W. R. 1013. As to 
(3) Apld. Re Wilrnot, Wilmot v. Betterton (1897), 76 
L. T. 415. Consd. Pelham -Clinton v. Newcastle, [1902] 

1 Ch. 31. Apld. Re Lawrence, Lawrence v. Lawrence, 
[1915] 1 Ch. 129. Generally, Refd. Bradley r. Cartwright 
(1867), L. R. 2 C. P. 511 ; Clifford v. Koe (1880), 5 App. 
Cas. 447 ; Bowen v. Lewis (1884), 9 App. Cas. 890 ; Re 
Score, Toltnan r. Score (1887), 57 L. T. 40 ; Foxwell v. 
Van Grutten (1898), 79 L. T. 617. Mentd. Taylor r. 
St. Helen's Corpn. (1877), 6 Ch. D. 264. 

7144. — — .] — Campbell v . Bouskelt., No. 

0758, ante. 

7145. .] — “ Issue ” is primd fade a 

word of limitation equivalent to heirs of the body, 
& not a word of purchase in limitations of real 
estate. — P elham-Clinton r. Newcastle (Duke), 
[1902] 1 Ch. 31; 09 L. J. Ch. 875 ; 83 L. T. 027 ; 
49 W. R. 12 ; 10 T. L. R. 543 ; on appeal , [1902] 

1 Oh. p. 41, C. A. ; [1903] A. C. Ill, II. L. 

7146. .] — The term “ issue ” is equiva- 

lent, in the absence of any context, to “ heirs of 
the bodv ” (Romer, L.J.). — Re Adams, Adams v. 
Adams (1900), 94 L. T. 720, C. A. 

7147. .] — In a devise to V. & his 

issue male in succession so that every elder son & 
his issue male may be preferred to every younger 


son & his issue male, & so that every such son may 
take an estate for his life with remainder to his 
first & every subsequent son successively according 
to seniority in tail male, the word “ issue ” is a 
word of limitation meaning heirs of the body, & 
the context does not require that it be interpreted 
to mean “ sons.” The effect of the devise is there- 
fore to confer an estate in tail male on V. — Re 
Simcoe, Vowler-Simcoe v. Vowler, [1913] 1 Ch. 
552; 82 L. J. Ch. 270 ; 108L.T.891 ; 57 Sol. Jo. 533. 

Annotations: — Distd. Re Lawrence, Lawrence v. Lawrence, 
[1915] 1 Ch. 129 ; Re Elton, Elton r. Elton, [1917] 2 Cb. 
413 ; Re Hobbs, Hobbs v. Hobbs, [1917] 1 Ch. 569. 

7148. .] — Testator devised his real 

estate “ unto & to the use of every son of mine & 
his issue male in succession so that every elder son 
& his issue male be preferred to every younger 
son & his issue male & that my grandsons respec- 
tively with their respective issue male take in 
succession according to their respective seniorities 
& so that every such son & every such grandson 
who shall be begotten in my lifetime take an 
estate for his life without impeachment of waste 
with remainder to his first <fc every subsequent 
son successively according to seniority in tail 
male & that every such grandson who shall be 
begotten after my death take an estate in tail 
male ” with remainder over. On testator’s death 
his eldest son succeeded to the estate & subse- 
quently died without executing any disentailing 
assurance, leaving his only son, pit f ., as his 
successor. Pltf. was born in testator’s lifetime : — 
Held : the initial w ords of the devise were not 
intended to confer any estate on any one, but were 
merely introductory to the effective limitations 
that followed, & consequently pltf. & his father 
before him were only life tenants . — Re Lawrence 
(Lord), Lawrence v. Lawrence, [1915] 1 Oh. 
129 ; 84 L. J. Ch. 273 ; 112 L. T. 195 ; 59 Sol. 
Jo. 127, C. A. 

A nnotations : - Apld. He Elton, Elton v. Elton, [1917] 

2 Ch. 413. Consd. Re Hobbs, Hobbs v. Hobbs, 11917] 

1 Cb. 569. 

7149. Exception to general rule — Where context 
shows different meaning.] — Slater v . Danger- 
field, No. 7140. ante. 

7150. .] — Re Wyncii’s Trusts, Ex y. 

Wynch, No. 7142, ante. 

7151. .] — A testatrix demised estates 

to the children of her niece M. who should be living 
at her decease, during their respective natural 
lives, in equal shares, & to the survivors A survivor 
of them during their, his or her lives or life ; & 
after the decease of the survivor, to all & every the 
lawful issue, male & female, of such children, in 
equal shares & proportions, as tenants in common, 
& the heirs of the body & respective bodies of all 
& every the issue of the children, with cross- 
remainders between them : — Held : the children 
of M. living at the death of testatrix took estates 
for life only ; & the word “ issue ” here w r as not a 
word of limitation. — Parker v . Clarke (1855), 

0 De G. M. & G. 104 ; 28 I*. T. O. S. 230 ; 2 Jur. 
N. 8. 335 ; 43 E. R. 1169, L. C. 

7152. — .] — Roddy v . Fitzgerald, No. 

7143, ante. 

7153. .] — Rc Adams, Adams v. 

7140, ante. 

7154. - .J — Re Simcoe, Vowler- 

Simcoe v. Vowler, No. 7147, ante. 

7155. “ Eldest issue male.”] — Love- 

lace v . Lovelace (1585), 1 And. 132 ; Oro. 


after bis death to his Issue, & there 
are attached to the term “ Issue ” 
words of distribution, & the result of 
construing “ issue ” as a word of pur- 
chase Is that the fee simple Is carried, 


& the person or edass of persons, who 
would as “ Issue ” take as purchaser 
Is from the whole will ascertainable, 
the ancestor takes an estate for life 
only, & the person or class an estate 


in fee simplo in remainder, & If more 
than one as tenants in common, if 
the word “ distribution ” imports this. 
— Re Oust, Glasgow v. Campbell, 
[1919] V. L. It. 221.— AUS, 
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liliz. 40 ; 123 E. R. 302 ; sub nom. Lovelace’s 
Case, 2 Leon. 35 ; Sav. 76. 

Annotations : — Apld. Luddington v. Kime (1696), 1 Ld. 

Ha/m. 203 ; Dubber v. Trollop© (1764), Amb. 453. 

Refd. Hellish v. Mollish (1824), 2 B. & C. 520 ; Doe d. 

Winter v. Perratt, Do© d. Viney v. Perratt, Goodtitle d. 

Slade v. Perratt (1826), 5 B. & C. 48. 

7156. “ Issue & their heirs.”] — 

Ivavanagu v. Morland, !No. 7141, ante . 

7167. Proof of different meaning — Onus on party 
alleging different meaning.] — Roddy v. Fitz- 
gerald, No. 7143, ante . 

{e) Time of Ascertaining Donees . 

7158. Death of testator.] — Butter v. Ommaney, 
No. 6221, ante . 

7159. .1 — Hobgen v. Neale, No. 6487, ante . 

7160. Gift after life interest — Death of tenant for 
life.] — A testator bequeathed certain personal 
property to trustees, in trust for A. for life, & after 
her death, for the children of testator’s brother, <fc 
their lawful issue, in equal shares : — Held : the 
trust fund was distributable among all the issue of 
the brother of every degree, who were living at the 
death of A. per capita . — Clay v. Pennington 
(1835), 7 Sim. 370 ; 6 L. J. Ch. 183 ; 58 E. it. 870 ; 
sub nom. Clayton v. Pennington, Donnelly, 165. 
Annotation : — Retd. Law v. Thorp (1858), 27 L. J. Ch. 649. 

7161. .] — Martin v. Holgate, No. 

7127, ante. 

7162. .] — Hobgen v. Neale, No. 6487, 

ante. 

7163. .] — Re Beckwith’s Trusts, Thomp- 

son v. Court (1922), 153 L. T. Jo. 373. 

( / ) How Issue Take. 

See Part XVI., Sect. 19, sub-sect. 10, C., post. 

G. “ Male Issue.” 

7164. Male line.] — Boys v. Bradley, No. 6173, 
ante. 

7165. Male issue claiming through males.]— 

Bequest of a sum of stock to A. for life, & upon his 
death, “ unto & amongst his issue male.” with 
a gift over, on the death of A., “ without leaving 
issue male ” : — Held : the issue male claiming 
through males were alone entitled ; the sons of 
the daughters of A. were excluded, & the issue male 
took per capita. — Lywood v. Kimber (1860), 29 
Beav. 38 ; 54 E. R. 539 ; sub nom. Lywood v. 
Warwick, 30 L. J. Ch. 507 ; 7 Jur. N. S. 507 ; 9 
W. R. 88. 

7166. .1 — It is very significant in the present 

case that (quite apart from what seems to me a 
definition in the devise itself of the sons of William 
Hobbs & their sons as the persons meant by issue 
male) there are in the devises following those to 
William Hobbs & his descendants several distinct 
preferences to the “ estates limited ” to his sons 

their sons successively. It seems to me that 
there is ample here to amount to at least an 
“ explanation ” within the cases of the phrases 


“male issue” as meaning sons & sons of sons. 
But indeed the later part of the devise itself seems 
to me to amount to more than a mere explanation 
of the earlier words. I think that the later words 
contain the principal & crucial description of the 
intended devisees, & that the words “ the lawful 
male issue in succession ” are rather of the nature 
of a general introductory description (Sargant, 
J.). — Re Hobbs, Hobbs v. Hobbs, [1917] 1 Ch. 
569 ; 86 L. J . Ch. 409 ; 116 L. T. 270 ; affd., 
[1917] 1 Ch. 595, C. A. 

Annotation : — Apld. Re Elton, Elton t\ Elton, [1917] 2 Ch. 
413. 

H. Heirs . 


(a) In General. 

7167. “ Heirs of his body ” — Simultaneous con- 
struction as words of limitation as to land & words 
of designation as to goods.] — The words heirs of 
the body cannot in the same clause be construed 
words of limitation as to lands, & as to goods 
words of designation of the person [to take them]. 
— Richards v. Bergavenny (Lady) (1695), 2 
Vem. 324 ; 23 E. R, 810. 

Annotations : — Refd. Brouncker v. Bagot (1816), 1 Mer. 
271 ; Evans v. Evans, [1892] 2 Ch. 173; Sileocks v. 
Silcocks, [1916] 2 Ch. 161. Mentd. Chambera v. Taylor 
(1837), 2 My. & Cr. 376. 

7168. Construed as ” children.”] — G um- 
moe v. Howes, No. 7858, post. 

7169. Legitimate heirs — Heirs of body lawfully 

begotton.] — The proper construction of legitimate 
heirs is heirs of his body lawfully begotten (Lord 
IIardwicke, C.). — Barret v. Beckford (1750), 

1 Ves. Sen. 519 ; 27 E. R. 1179, L. C. 

Annotations: — Mentd. Devose v. Pontet (1785), 1 Cox, 

Eq. Cas. 188; Rickman Morgan (1788), 2 Bro. C. C. 
394 ; Garthshore v . Chalie (18U4), 10 Ves. 1 ; liengough 
v. Walker (1808), 15 Ves. 507 ; Goldsmid v. Goldsmid 
(1818), 1 Wils. Ch. 140; Thynne v. Glengall (1848), 2 

H. L. Caa. 131. 

7170. Whether children included — Devise to right 
heirs of testator — “ His son excepted.”] — Devise 
of estates in M. to the eldest son of testator’s son, 
for life, & of estates in H. to the second & other 
sons ; if but one ; then all the real estates to him 
for his life, A, “ for want of heirs of him ” ; to the 
right heirs of testator, “ his son excepted.” 
Test ator died, leaving a son, & daughters ; — Held : 
the daughters took as persome designates ; but the 
judgment reversed on writ of error. — Pugh v . 
Goodtitle (1787), 3 Bro. Pari. Cas. 454 ; 1 E. R. 
1429 ; sub nom. Doe d. Bailey v. Pugh, cited in 

2 Mer. at p. 348 ; sub nom. Goodtitle d. Bailey 

v. Pugh, cited in 2 .Tac. A W. at p. 102, H. L. 

Annotations Consd. Cholmondclcy v. Clinton (1817), 2 
Mer. 171 ; Cholmondeley v. Clinton (1820), 2 Jac. & W. 

I. Refd. Chambers v. Taylor (1837), 2 My. & Cr. 376 ; 
Lightfoot v. Maybery, [1914] A. C. 782. 

7171. ” Heirs ” construed according to subject — 
To which word refers.] — Guttings v . McDermott, 
No. 7234, post. 

7172. Whether “ heir ” may denote person at 
future time.] — Benode Behari Bose v. Srimati 
Nistarini Dassi (1905), 21 T. L. R. 656, P. C. 


PART XVI. SECT. 17, SUB-SECT. 11. 

— G. 

7164 I. Male line.) — A direction that 
property fihall go In the male line does 
not ex cl lido the widow of a grandson. 
— Soxatun Bysack v. Juggutsoon- 
drke Dohsee (1860), 8 W. It. 312, 
P. C.— IND. 

PART XVI. SECT. 17, SUB-SECT. 11. 

— H. (a). 

o. Right heirs. ] — A devise to tes- 
tators “ right heirs ” in a will exe- 
cuted alter the passing of Act No. 230 
means to testator’s next-of-kin. — 
In the WiU of Connell (Senior). Jn 
the Will of Connell (The Younger), 


National Trustees, Executors & 
Agency Co. of Australasia, Ltd. v. 
Connell, [1910J V. L. R. 471. — 
AUS. 

p. .1 —Tylek v . Deal, 19 Gr. 

601.— CAN. 

q. .] — Co ATS WORTH t\ Carson, 

24 O. K. 185.— CAN. 

r. .] — Under a devise to tes- 

tator’s “ own right heirs ” the bene- 
ficiaries would be those who would 
have taken In the case of an intestacy 
unless a contrary intention appears. 
— He Ferguson, Turner v. Ben net, 
Turner v. Carson (1897), 28 S. C. It. 
38. — CAN 

aasifiriw.] — Skinner v. 


Gumbleton, [1903] 1 I. It. 36; 37 
I. L. T. 126— IR. 

a. Whether “ heirs ” construed “ heirs 
of body.”) — Re McDonald (1903), 
23 C. L. T. 326; 6 O. L. It. 478; 2 
O. W. It. 968.— CAN. 

b. “ Heirs-at-law ” — Whether next of 
kin .) — Harrison r. Spencer, 15 O. K. 
692.— CAN. 

c. “ Ugal heirs”]— Re Ruse. [1924] 
1 D. L. B. 437 ; [1924] 1 W. W. It. 
119 ; 18 Sask. L. It. 62. — CAN. 

d. “ My heir a -at -law.”] — Re JoST, 
Crowe v. Bell's Estate (1897), 40 
N. S. It. 41. 121. CAN. 

e. Heir ascertained according to 
common law.) — Testator, by will 
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Wills. 


Sect. 17 . — Description of donees: Sub-sect , 11, U. 
(a) <Sc (/>) i. & ii .] 

Descent to common law heir — Devise of gavel- 
kind land.] — See Descent, Vol. XVIII., p. 15, 
Nos. 141-144. 

Devise of borough English land.]— 

Descent, Vol. XVIII., p. 16, Nos. 159. 

Breaking line of descent.] — See Descent, 

Vol. XVIII., p. 9, Nos. 62-64. 

(b) Gift to Heir of Living Person. 
i. In General. 

7173. “ Heir 99 may include heir apparent.] — 

“ Heirs male of the body of A. now living ” is a 
good descript io personae in a devise, A A.’s son A 
heir apparent may thereby take a vested remainder 
during the life of A. — James v. Richardson 
(1678), Freem. K. B. 472 ; 2 Lev. 232 ; Poll. 457 ; 
T. Jo. 99 ; 1 Vent. 334 ; T. Raym. 330 ; 89 E. R. 
353 ; affd. (1685), Freem. K. B. 472, n., H. L. 

Annotations : — Consd. Darbison v. Beaumont. (1713), Fortes. 
Itop. 18; Newcoman v. Bethlom Hospital (1711), Amb. 
785 App. ; Doe d. Winter v. Perratt (1833), 1U Bing. 
198 ; Doe d. Winter r. Derratt (1843), 9 Cl. A Fin. 000 ; 
Allgood v. Blake. Boaeh v. Same, Clonnoll v. Same, Reed 
v . Same, AlJgood v. Blake (1873), 29 L. T. 331. Reid. 
Bagshuw r. Spencer (1718). 1 Ves. Sen. 142 ; Sayer r. 
Mustermun (1707), Wilm. 380 ; Goodright d. Brooking 
v. White (1775), 2 Win. Bl. 101U. 

7174. .] — Devise of lands to the heirs male 

of my aunt E., lawfully begotten ; & for default 
of such issue, to my own right heirs. E. was 
living at testator’s death ; A upon a question 
between testator’s heir-at-law, A the eldest son of 
E. it was adjudged, that the eldest son should take. 
— Darbison v. Beaumont (1714), 3 Bro. Pari. 
C’as. 60 ; 1 P. Wms. 229 ; 2 Eq. Fas. Abr. 331 ; 

1 E. R. 1177, II. L. 

Annotations : — Consd. Brown v. Burkhnm (1717), 1 Stra. 
35; Doe d. Winter v. Perratt (1833), 10 Bing. 198; 
Doe d. Winter v. Pernrtt (1843), 0 Man. & G. 314 ; Light- 
foot v. Maybery, [1914] A. C. 782. Reid. Gore v. Gore 
(1733), Kel. VV . 254; Newcoman r. Bethlem Hospital 
(1741), Amb. 8 ; Goodright d. Brooking r. White (1775), 

2 Wm. Bl. 1010 ; Cholmomleloy r. Clinton (1820), 2 
Jae. A W. 1 ; Bight d. Shortridge r. G re her (182(5), 

5 B. A C. 800. Mentd. Bagshuw r. Spencer (1748), 1 Ves. 
Sen. 142. 

7175. .] — A. devised Whiteacre to B, for 

life, remainder to C. or his male heir, if any ; A if 
no male heir lawfully begotten by (’., then to fall 
to the first male heir of D.’s family, paying unto 
such of the daughters of D. who should be then 
living, £100 each, at the time of taking possession 
of the estate. C. died in the lifetime of B., leaving 
a daughter, who also died in the lifetime of B., 
leaving a son, E. Previously to the date of the 
will I), had died, leaving five daughters ; viz. F. 
with a daughter ; G. with two sons, M. A N. ; 
II. with one son, O. ; I. with one son, P. ; K. with 
one son, Q. After the death of A., the daughter of 
F. had a son, L. ; after wliich F. died, then I., 
then B. Qu. : whether the expression “ first 
male heir of the branch of D.’s family is to be 
considered as having been used in a technical 
sense or in a popular sense, applicable to an heir 


apparent & an heir presumptive. — Doe d. Winter 
v. Perratt (1843), 6 Man. A G. 314 ; 9 01. A Fin. 
606 ; 7 Scott, N. K. 1 ; 134 E. It. 914, H. L. ; 
affg . (1826), 5 B. A C. 48 ; previous proceedings 
(1833), 10 Bing. 198, H. L. 

Annotations : — Consd. Lightfoot v. Maybery, [1914] A. C. 
782. Reid. Doe d. Spencer v. Pcdley (183C), Tyr. A Ur. 
882 ; Doe d. Angel! v. Angell (184(5), 10 Jur. 705 ; Vernon 
v. Wright (1858), 7 H. L. Cas. 35 ; lie Chapman, Ellick v . 
Cox (1883), 49 L. T. 673 ; Van Grutten v. Foxwell, 
Foxweli v. Van Grutten, [1897] A. C. 658. Mentd. Shore 
v. Wilson (1842), 9 Cl. A Fin. 355. 

7176. .]■ — Testator, who died in 1827, with- 

out issue, by his will, dated in 1826, devised real 
estate in England to trustees upon trust, to convey 
the same “ to the heir-at-law of my heir-at-law 
now in America, his heirs A assigns, for ever.” 
In 1763 testator’s eldest brother, A., emigrated to 
Philadelphia, where he resided until his death in 
1815. A. left an eldest son IL, who was born in 
Philadelphia in 1773, A resided there until his death 
in 1833. B. left an eldest son, C., who was bom 
in Philadelphia in 1806, A had always resided 
there. It., who would have been entitled in case 
of an intestacy, A if C. were an alien, filed a bill 
against the trustees of the will A the A.-G., as 
representing the Crown, for a conveyance of the 
estate to him by the trustees : — Held : the words 
“ heir-at-law ” were used in a popular sense, A 
the expression “ heir-at-law of my heir-at-law 
now in America ” described 0. — Kittson v . 
8tordy (1855), 3 8m. A G. 230 ; 3 Eq. ltep. 1039 ; 
25 L. T. O. 8. 315 ; 1 Jur. N. 8. 771 ; 3 W. R. 
627 ; 65 E. R. 637 ; on appeal (1856), 2 Jur. N. 8. 
410, L. JJ. 

Annotations : -Mentd. Barrow r. Wudkin (1857), 21 Beav . 

1 ; Sharp v. St. Suu\eur (1871), 7 Ch. App. 343. 

7177. “ Heir 99 may Include heir presumptive.] - 

A devise to the heir of M. may be good as designalio 
persona % A he may take in the lifetime of M. — 
Goodright d. Brooking v . White (1775), 2 Wm. 
Bl. 1010 ; 96 E. R. 593. 

Annotations: — Consd. Doe d. Winter v. Perratt (1843), 
6 Muu. A G. 314. Reid. Cholmomieley r. Clinton (1820), 

2 Jae. A W. 1 ; Bight <1. Shortridge r. Crcber (1826), 

5 B. A C. 866 ; Doe d. Winter v. Perratt (1833), 10 Bing. 
198. 

7178. .] — Doe d. Winter v . Perratt, No. 

7175, ante. 

7179. .] — The words ” next heir ” occurring 

in a will in a bequest of an annuity for life to be 
enjoyed by the next hen* to a certain title* A estate : 
— - Held : by reference to the context , not to have 
been used in their strict sense, but to mean the 
person next presumptively entitled to succeed to 
the title A estate. — Dormer v. Phillips (1855), 

4 De G. M. A G. 855 ; 25 L. T. O. 8. 74 ; 3 W. R. 
337 ; 43 E. R. 742, L. 0. 

Annotation .-—Consd. lie Watkins, Maybery v. Lightfoot, 
[1912] 2 Ch. 430. 

ii. When Heir Ascertained. 

7180. At death of ancestor.] — Goods devised to 

A. for life, A after the death of A. to the heir of B. 

B. dies in the life of A. Decreed the goods should 


bearing the date Sept. 11, 1872, left 
liiH estate at Port Albert to his widow 
during her widowhood, A after her 
death or second marriage to his lawful 
heir. Testator died on July 23, 
1876: — Held: the lawful heir was to 
be ascertained according to the common 
Jaw.— BuhHBROOK V. PEARMAN, 32 
N. Z. L. U. 680. — N.Z. 

f. Necessity to construe “ heirs ” 
according to nature o J subject.) — Bowie 
v. Bowie (1809), 15 Fac. Coil. 214.— 

SCOT. 

PART XVI. SECT. 17, SUB-SECT. 11. 
— H. (b) 1. 

f. Whether personal rejiresentativc 


included. J —Testator died in 1874 
having by bin will, dated Mar. 1871, 
devised certain realty to his son F. 
for life A after LJh death, to the heir 
at law A next of kin, of the said F. 
his or her heirs A assigns for ever : 
— Held : the person designated was 
the persona! representative, A he would 
hold the property devised on trust, 
for the life teuanfc’s statutory next of 
kin. — lie Crane, Crane v. Crane 
(1908), 8 S. It. N. y. VV. 132; 25 

N. 8. W. W. N. 55.— AUS. 

h. The ultimate devise in 

a will was to testator’s " heirs ” : — 
Held : the personal representative was 
the person designated, A he held the 


property devised in trust, for ten- 
lutor’s next-of-kin. — Mooujck v. 
Moorice (1893), 14 N. 8. W. Eq. 211. 
-A US. 

PART XVI. SECT. 17, SUB-SECT. 11. 
— H. (b) ii. 

7180 i. At death of ancestor.]— Jost 
v. McNutt, 10 N. S. It. 41. CAN. 

7180 ii. .j — M'D onald’h Trus- 
tees v. McDonald, 11907] M. C. 65 ; 44 
Me. L. It. 49 ; 14 8. L. T. 407.— SCOT. 

7180 iii. — — .] — Haldane’s Trus- 
tees v. Murphy (1881), 9 K. (Ct. of 
Seas.) 269 ; 19 Sc. L. It. 217.— SCOT. 

7180 iv. .] — Pearson v. Corrie 

(1825), 4 Sh. (Ct. of Seas.) 119,— SCOT. 
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go to him that was heir of B. at his death, A not 
to him who was his heir at the death of A. — 
Danvers v. Clarendon (Earl) (1(581), 1 Vern. 
85 ; 23 E. It. 290, L. C. 

Annotations : — Apprvd. Do Beauvoir v. De Beauvoir (1852), 

3 H. L. Cas. 524 ; Lucas-Toolk v. Lucaa-Tooth, [19213 

1 A. O. 594. Refd. Smith v. Butcher (1878), 10 Ch. D. 

113. 

7181. .] — A. devised copyhold lands to his 
son D. A his wife, & H. A his wife, or the survivor 
of them, for their lives ; A after the decease of all 
of them, to the male heir at law of liim testator, 
his heirs A assigns for ever ; he then bequeathed 
legacies to three other sons, A afterwards died, 
leaving five sons A one daughter, three by his 
first wife, A three by the second : — Held : the fee 
vested, at testator’s death, in the person who was 
then his male heir-at-law, A did not remain 
contingent until the determination of the life 
estates.— Doe d. Pilkinoton v. Spratt (1833), 5 
B. A Ad. 731 ; 2 Nev. A M. K. B. 524 ; 3 L. .1. 
K. B. 53 ; 110 E. It. 9(50. 

Annotation: — Consd. Re Frith, Hindyon v. Wood (1901), 

85 L. T. 455. 

7182. .] — Boydell l\ Goligiitly, No. 7192, 

post . 

7183. .]- — Devise A bequest of real A per- 

sonal estate to trustees, upon trust for testator’s 
daughter, for her life, with {?ower of sale on her 
consent, A, after her decease, for such person or 
persons as his daughter should by will appoint ; 
A, in default of such appointment, a devise A 
bequest of such real A personal estate to testa- 
tor’s heirs & assigns ex parte material , as if he had 
died intestate ; A power, by a codicil, to sink any 
part of the personal estate, or proceeds of the 
sale of the real estate, in the purchase of an 
annuity for the daughter Held : upon a claim 
of the daughter against the trustees for the 
conveyance of the real estate to her, the heir 
ex parte rnatervd was the heir at the death of testa- 
tor, A the daughter was such heir ; A the ct. 
directed a conveyance to her accordingly. - 
Kawlinson v . Wass (1852), 9 Hare, 073 ; 10 

Jur. 282 ; 08 E. K. 083. 

7184. .] — Softiigate v . Clinch, No. 7195, 

post. 

7185. .] — A testator devised real estate to 

trustees in trust to permit A. to receive the rents 
during his life ; A, upon his decease, to permit the 
eldest son of A. to receive the rents during his life ; 
A, “ upon the decease of such eldest son,” in trust 
to convey the estate “ to the right, heir male of A. 
A his heirs.” A. survived the testator, A died in 
the year 1857, leaving B. his eldest son him 
surviving. The trustees refusing to convey the 
legal estate, B. presented a petition asking for a 
vesting order : — II eld : the general rule, that the 
heir of a person named in a will must be ascertained 
as soon as possible, applied ; B. was ascertained 
to be “ the right heir male of A.” upon A.’s death 
in 1857, A that he was therefore entitled to a 
vesting order . — He Grayson (1879), IS L. J. Ch. 
354 ; 40 L. T. 98 ; 27 W. R. 534. 

Annotation: — Refd. Lucas-Tooth v. LucaH -Tooth, [1921] 

1 A. C. 591. 

7186. - — — .] — Testator devised his freehold 
estate called F. the trustees upon trust for his 
eldest son for life ; A, after making directions as 
to the disposal of his personal estate among his 
six children concluded his will thus : “ When my 
six children shall have all departed this life it. is 
my will A desire that the estate called F. be sold 
in public sale to the highest bidder, A that the 
moneys arising from the sale thereof be equally 
divided among my then surviving grandchildren 
share A share alike, A in case no grandchild of mine 


be then living it shall become the property of the 
heir-at-law ” : — Held ; the heir-at-law must be 
construed as meaning the heir of testator at his 
death, A not the person who would have been the 
heir of testator, if he had died at the death of the 
last of his children. — Re Frith, IIindson v. Wood 
(1001), 85 L. T. 455 ; 46 Sol. Jo. 15. 

7187. At future time — Death of first donee. ] — 

Testator having a son A daughter, A the latter 
having several children, devised to his son F. in 
fee, A if he should have no children, child or 
issue, the estate was, on the decease of F. to 
become the property of the heir-at-law, subject 
to such legacies as F. might leave to the younger 
branches of the family : — Held : F. took under 
this will, an estate in fee, with an executory 
devise over to the person, who on the happening 
of the event contemplated by the will, should 
become the heir-at-law of testator. 

By the expression “ heir-at-law ” is meant, 
the person who, at the time of the decease pf F. 
without issue, should then be the heir-at-law of 
testator (Holroyd, J.). — Doe d. King v. Frost 
(1820), 3 B. A Aid. 546 ; 106 E. K. 7(51. 

Annotations Apld.. Cliolmondclcy v. Clinton (1820), 

2 Jae. & VV. I. Distd. Doe d. Pilkington v. Spratt (1833), 

5 B. & Ad. 731. Consd. Er p. Davies (1851), 2 Him. N. S. 
Ill ; Mathews v . Gardiner (1853), 17 Beav. 254. Apld. 
Parker t\ Birks (1854), 1 K. & J. 156. Apprvd. Coltsmaun 
v. Coltsmaun (1868), L. It. 3 H. L. 121. Distd. Re Frith, 
IIindson v. Wood (1901), 85 L. T. 455. Refd. Bush v. 
Locke (1835), 3 Cl. & Fin. 721 ; Blinston v. Warburton 
(1856), 2 K. A J. 400. 

7188. .J — Testator was possessed of 

two estates in Ireland, Flesk Castle A Dick’s 
Grove. The former lie held under a leaso for lives 
renewable for ever ; the latter he held in fee. In 
1833 he made a will, in which he said, “ I give, 
devise, A bequeath to my son John Coltsmann 
all those my property, lands, tenements, A 
premises at A about Flesk Castle,” together with 
plate, furniture, etc. “ 1 also devise A bequeath 
to my son J. Coltsmann my lands, tenements, A 
premises at Dick’s Grove.” All his estates, etc., 
were made chargeable with an annuity to his wife, 
lie afterwards made a codicil, in which he said, 
” If it should happen that iny son J. Coltsmann 
die without heirs of his body lawfully, etc., in that 
case, A in default of such heirs, I do hereby devise 
A direct that my lands, etc., at Flesk Castle, A 
the plate A furniture in my will specified, also my 
lands, etc., at Dick’s Grove,” all charged with 
the annuity to his wife, “ A also with a reasonable 
provision, made with my consent, by my son for 
his wife, payable for her life, shall at my son’s 
death descend A be transferred to my grandson 
Daniel Cronin, his heirs, etc., for ever, the heir for 
the time being to add the name of ‘ Coltsmann ’ 
to the name of ‘ Cronin.’ ” In the event of the 
contemplated death of the son without heirs, a 
charge of £6,000 was created in favour of a married 
daughter. The son never had any child. While 
in possession lie executed disentailing deeds of 
both estates, A by will devised them to his wife : — 
Held : reading the will A codicil together, John 
Coltsmann took the estate of Flesk Castle in fee, 
with an executory devise over to Daniel Cronin, 
in the event that- happened of John Coltsmann 
dying without heirs of his body living at his 
death. 

The expression “ at my son’s death ” appears 
to mo to operate on every part of the sentence, A 
to point to a succession to John Coltsmann. which, 
if it arises at all, is to open upon John Coltsmann’ s 
death, A at no other time (Lord Cairns, C.). — 
Coltsmann v. Coltsmann (1868), L. R. 3 H. L. 
121 ; 16 W. R. 943, H. L. 
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Sect . 17 . — Description of donees: Sub-sect. 11, H. 
(b) ii ., & (c) i.] 

7189. Death of tenant for life.] — Testator, 

a bachelor, devised real estate in trust for M. for 
life A after his decease upon trust to convey 
same “ unto my nearest male heir A should there 
be two or more in equal degrees of consanguinity 
to me ” he directed his trustee to convey same 
“ unto the eldest of my male kindred for the term 
of his natural life with remainder to the heirs of 
the body of my eldest male relative.” Testator 
bequeathed the residue of his personal estate in 
trust for M. for life, expressing a desire that he 
should not mortgage, or anticipate same, but 
assist the trustee in keeping the real estate in 
such repair as might be necessary for preserving 
its value A keeping up the remainder in trust 
for ” my nearest A eldest male relative ” who 
should be such at the death of M. Kesp. Mrs. W. 
was the heiress-at-law of testator both at his 
death A the death of M. The nearest male 
relative of testator at the time of his death was 
the son of a female first cousin A at the time 
of M.’s death was applt., a son of a daughter of 
the same cousin: — Held: (1) the expression 
“ nearest male heir ” was not used in a technical 
sense as meaning testator’s heir being a male, but 
meant testator’s nearest male relative ; (2) the 

person to take under the devise in remainder was 
to be ascertained at the death of M., the tenant 
for life, A on the death of the latter the real 
estate vested in the applt. — L igiitfoot v. May- 
bery, [1914] A. C. 782; 83 L. J. Ch. 627 ; 111 
L. T. 300 ; 58 Sol. Jo. 609, II. L. ; revg. S. C. 
sub nom. Re Watkins, Maybery v. Lightfoot, 
L1913] 1 Ch. 376, C. A. 

Annotations : — As to ( 1) Consd. Siloocks v. Silcocks, [19 1G] 

2 Ch. 1G1 . Generally, Refd. Re Johnson, Pitt v. Johnson 

(1914), 111 L. T. 130. 

7190. Death of survivor.] — Testator 

bequeathed any stocks & shares he might die 
possessed of to be equally divided between his 
two brothers 8. A L., to be held for their lifetime 
only, “ A then to pass to the heir to the baronetcy 
at present held by Sir R. L.,” or, failing an heir, 
to the eldest daughter of S. Sir R. L. had three 
sons — S., testator, A L. S. survived the testator 
who died a bachelor, A died in the lifetime of 
Sir R. L., having had issue one daughter only. L. 
survived his father, A succeeded to the baronetcy, 
A on his death without male issue the baronetcy 
became extinct : — Held : upon the true con- 
struction of the bequest the heir to the baronetcy 
was to be ascertained, not on the death of Sir 
R. L., but on the death of the survivor of testator’s 
two brothers, A, there being no heir to the 
baronetcy on the death of L., the stocks A shares 
passed under the gift over to the daughter of S. — 


Lucas-Tooth v. Lucas-Tooth, [1921] 1 A. C. 
594 ; 90 L. J. Ch. 347 ; 125 L. T. 225 ; 65 Sol. Jo. 
377, H. L. 

Annotation : — Refd. Rt Harcourt, Portman r. Portman, 

[1921] 2 Ch. 491. 

(c) Bequests to Heirs. 
i. In General . 

7191. Heir-at-law takes as persona designate.] 

— Testator appointed his daughter in law his sole 
extrix. to have A enjoy all his real A personal 
estate all tho goods, cattle, chattels, enumerating 
several other articles of personal property, during 
her life ; but not to diminish nor commit waste on 
the lands ; A his nighest heir at law to enjoy the 
same after her death. An estate for life only in 
the whole both real A personal estate ; with 
remainder to the heir-at-law. — Gwynne v. Mud- 
dock (1808), 14 Ves. 488 ; 33 E. R. 608. 

Annotations: — Folld. Do Beauvoir r. Do Boaiwoir (1852), 

3 II. L. Cos. 524. Refd. Waite v. Templer (1829), 2 Sim. 

524 : Thorp v. Owen (1854), 2 Sm. & G. 90. 

7192. .] — Testator, by a prior part of his 

will, devised his real A personal estates to trustees, 
their heirs, exors., administrators, A assigns, upon 
trust, to apply a certain sum of the rents A profits 
yearly in the maintenance of bis only son J., who 
was deaf A dumb ; (then testator declared the 
trusts of his real estate) ; A after the decease of 
J., in trust for the first son of the body of J., A 
the heirs of tho body of such first son. The will 
did not contain any devise to the second, third, 
A other sons of J., or their issue, but limited 
estates tail to the daughters of J., as tenants in 
common ; “A after the death A such failure of 
issue of my said son as before mentioned,” then 
testator limited the estates in strict settlement 
upon ,T. A his first A other sons ; A for default 
of such issue, to J. G. A his first A other sons in 
tail, with a similar remainder to F. G. A bis first 
A other sons ; “A for default of such issue, in 
trust for my own right heirs for ever.” Testator 
then directed his trustees to stand seised A 
possessed of his leasehold A personal estate, from 
A after the decease of his said son, “ in trust for 
such person or jiersons, in the same order A 
succession, A for such A the same estates, etc., 
A with such remainders or limitations over, A 
subject to the same charges, etc., hereby limited 
or declared concerning my said freehold A copy- 
hold estates hereby devised as aforesaid, so far 
as the nature of the said leaseholds, A other 
personal estates A effects,, the rules of law A 
equity, the deaths of parties, A other contin- 
gencies, will admit of.” All the limitations failed 
by reason of the deaths of all the parties without 
issue inheritable : — Held : J., as answering the 

description of right heir of A testator at his death, 


7189 i. At future time — Death of tenant 
for life.]— W ylje’s Trustees v. Bruce, 
11919] 8. C. 211— SCOT. 

PART XVI. SECT. 17, SUB-SECT. 11. 
— H. (c) i. 

k. “ Heirs ” construed “ heirs of the 
body." J — Where there is a devise in 
fee to A.. & In the event of A. dying 
without heirs, a gift over to persona 
who are capable of being tho heirs of 
A., the word “ heirs ” must bo read as 
“ heirs of the body ." — Rc Rush (1901), 
1 S. It. N. 8. W. 1 ; 18 N. S. W. W. N. 
40— AUS. 

l. . 1 Rc Let (1912), 2 J W. L. It. 

757 ; 2 \Y . W. It. 790 ; 5 D. L. K. 1. 
—CAN. 

m. W hether widow of deceased brother 
included .] — Smith v. Uodkktson 
(1909), « E. L. It. 483 ; 7 E. L. It. 
312— CAN. 


n. Whether undo w included.] — Re 
Woodworth’s Estate, 1 Old. 101. — 
CAN. 

o. — — .] — Testator devised his farm 
to G., directed that if G. should 
die without heirs the land should bo 
sold A legacy paid, & that if testator’s 
widow should die or marry before G. 
should have paid $2,000, the balance 
should be equally divided among tho 
testator’s heirs : — Held : tho w'ord 
** heirs ” in tho bequest of the balance, 
did not include the widow.— Bate- 
man v. Bateman, 17 Gr. 227. — CAN. 

p. Whether widow of deceased son 
included.] — Smith v. Robertson 
(1909), 4 N. B. Kq. Hep. 252.—CAN. 

q. Devise to heirs — After abolition of 
law of 'primogeniture .] — 14 & 15 Vlct. 
c. 6 (Can.) abolishing the law of primo- 
geniture in Upper Canada, placed no 


legislative interpretation on tho word 
“ heirs." Therefore, where a will 
made after it w'os in force devised pro- 
perty on certain contingencies to 
" the heirs " of a person named, such 
licirs wore all tho brothers A sisters 
of said person A not his eldest brother 
only. — Wolff r. Sparks (1899), 29 
S.C. 11. 585.— CAN. 

r. Gift to nine legatees — Certain 
of legatees related, others unrelated to 
testatrix— " Heirs *’ construed strictly.] 
— Testatrix by one clause in her w ill 
gave $50 apiece to nine persons, six 
of w’hom were her nephew's A nieces 
A were so described, the other threo 
were unrelated to testatrix. Imme- 
diately thereafter there Is a gift of 
certain residuary estate to be divided 
amongst ** the aforosaid heirs ” : — 
Held : the residuary gift was confined 
to the nephews A niooos A tho legatees 
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took the leasehold A personal estate also. — 
Boydell v. Golightly (1844), 14 Sim. 327 ; 

9 Jur. 2 ; 00 E. R. 384; sub nom. Boidell v. 
Golightly, 14 L. J. Ch. 109. 

Annotation : — Consd. De Beauvoir v. Be Beauvoir (1852), 

8 H. L. Cas. 521. 

7193. .] —Testator devised A bequeathed 

all his real A personal estate to trustees upon 
trust, after certain life estates, for the heir-at-law 
of his family then living, whosoever the same 
might be : — Held : the next of kin of testator 
according to the Statutes of Distribution had no 
interest under the above gift.- — Tetlow v. Ashton 
(1850), 20 L. J. Oh. 53 ; 10 L. T. O. 8. 359 ; 15 
Jur. 213. 

7194. .] —Testator made a will in the 

following form : 44 Whereas I am seised in fee 

simple of divers freehold manors, or reputed 
manors, messuages, lands, tenements, rents A 
hereditaments, situate, etc., A of a leasehold 
estate in, etc., A also of a copyhold estate, situate, 
etc., A also of freehold estates in, etc., A of large 
sums in the funds of England : Now I do hereby 
give A devise, after my just debts A funeral 
expenses A legacies are paid, which 1 order to be 
paid out of my personal estate, all my estates in 
the funds of England A all my said manors, etc.,” 
unto three persons in succession, A their sons 
successively in tail male, in strict settlement ; 
“ A for default of such issue, I give A devise the 
same to my own right heirs for ever.” lie then 
gave his trustees a power, with tins consent of 
the person who might be in possession, to lay out 
his personal estate in the purchase of freeholds, 
etc., A to settle the same when purchased to such 
uses as were declared of his ” manors, or reputed 
manors, messuages, lands, tenements, rents, 
hereditaments, A promises devised by this my 
will, as shall he* then existing undetermined, or 
capable of taking effect, etc., to etc., for no oilier 
estate, use, trust, or purpose whatsoever.” 

With respect to personal estate whether the 
gift be an immediate gift or whether it be a gift 
in remainder the cases appear to tne to be uniform 
to give to the words the sense testator lias im- 
pressed upon them that if lie lias given to the heir 
though the heir would not by lavs' be the person 
to take that property he is the person who takes 
as persona dcsiyiuda (Loud St. Leonards, (\). — 
De Beauvoir v. ])e Beauvoir (1852), 3 II. L. Cas. 
524 ; 10 Jur. 1147 ; 10 E. R. 200, II. L. 

Annotations : — Consd. Low r. Smith (1856), 25 L. ,T. Ch. 
505. Apld. IlanJewood v. Green (I860), 28 Beav. 1 ; 
Hamilton v. Mills (18(H), 29 Beav. 195 ; Tod him ter v. 
Thompson (1878). 2(5 W. It. 885. Folld. In the Goods of 
Dixon (1878), 1 1*. D. SI. Refd. Egcrton v. Brmvnlow 
(1855), I H. L. Cas. 1 : Doody r. Higgins (185(5), 2 lv. cV J. 
729; De Beauvoir r. Benyon (1860), 1 Ch. Apj>. 212; 
lie JcaiTreson’s Trusts (18(5(5), L. It. 2 Eq. 27(5; lie 
Steovens’ 'trusts (1872), L. It. 15 Eq. 110; Comfort r. 
Brown (1878), 10 Ch. D. 11(5; Smith v. Butcher (1878), 
48 L. J. Ch. 136 ; WingUekl v. Winglield (1878), 9 Ch. D. 
(558 ; Neilson v. Monro (1879), 41 L. T. 209; Keay v. 
Boulton (1885), 25 Ch. D. 212 ; lie Stun nurd, Stamiard 
v. Burt (1883), 52 L. .1. Ch. 355 : Borens r. Kellowes 
(1887), 56 L. T. 391 ; Evans v. Evans, [1892] 2 Ch. 173. 

7195. Testator gave certain property 

to his wife, ” in respect to his house at P. 


wished her to enjoy it for her life, A at her death 
to be sold & equally divided among his children, 
if living, but if dead before their mother he 
requested the house at her death to come to his 
brother J., or his next heir-at-law. Testator 
then gave £2,000 to his two daughters ; & as his 
wife was then pregnant, should she be delivered, 
he recommended the £2,000 to be divided equally 
when each attained twenty-one ; should each die, 
the survivor or survivors to receive the whole ; 
but should neither attain twenty-one, the £2,000 
to go to liis wife for life. A afterwards to his next 
heir-at-law.” After testator’s death his widow 
had a son, but that son A the two daughters died 
infants in the widow’s lifetime, as did testator’s 
brother A his son, wiio left a son, A such son 
claimed the fund : — Held : that “ next heir-at- 
law,” although a gift of personalty, did not mean 
44 next of kin ” : A the person to take was the 
heir-at-law at the time of testator’s death, that 
is his own son, although then unborn. — South- 
gate v. Clinch (1858), 27 L. .T. Ch. 651 ; 31 
L. T. O. S. 263 ; 4 Jur. N. S. 428 ; 6 W. R. 489. 

7196. / -.]— The words “next lawful heirs,” 

in an ultimate gift of real A personal estate, 
construed in their strict sense as to the personalty, 
A the heir-at-law A not the next of kin, held 
entitled. — Uaslewood v. Green (1859), 28 Beav. 
1 ; 54 E. R. 265. 

7197. .] - Where testator bequeathed per- 

sonalty “ equally between the heirs of my late 
uncle William Neve, John Neve A my aunt 
Penelope Erancis,” all three of whom were dead 
at the date of the will : — Held : the heirs-at-law 
of those throe persons living at the death of 
testator, A not their next of kin, were entitled. 

He Rootes (I860). 1 Drew. A Sm. 228; 29 

L. J. Ch. 868 ; 8 W. R, 625 ; 62 E. R. 366. 

Annotation Refd. lie Stcevens* Trusts (1872), L. R* 15 

Eq. 110. 

7198. - .] -Powell v. Boggis, No. 7225, 

post. 

7199. Testatrix directed her trustees 

to sell certain heritable property particularly 
described, A her whole other means A estate, 
heritable A movable, A after payment of legacies, 
etc., to pay over the residue 44 to my heir-at-law, 
whom failing to my next of kin.” . 

In a competition between cousins of testatrix 
claiming as her next of kin A a cousin s child 
claiming as heir-at-law : — Held : by the term 
“ heir-at-law ” testatrix did not mean to denote 
her heir in mobilibus , but her heir in heritage. — 
Glen v. Stewart (1874), 1 R. (Ct. of Sess.) 
(II. Li.) 48 ; 11 Sc. L. R. 496. 

7200. In absence of controlling context.] — 

Where a pecuniary legacy is given by testator to 
his heir, the word is to be understood in its legal 
A ordinary sense, uuless controlled by the context 
of the will ; A the heir-at-law will take the 
legacy, A not the next of kin. In such a case it 
makes no difference that there are three co-heirs. 

Where the word “heir” is used to denote 
succession, there it may well be understood to 


unrelatod to testator did not shore 
therein. — lie Phillips Estate (1913), 
24 O. W. R. 185 ; 4 O. W. N. 898 ; 
II D. L. Ih 52. — CAN. 

t. “Heirs” construed, as persons 
entitled to succeed on intestacy .} — 
Stephens p. Beatty', 27 O. R. 75. — 
CAN. 

a. .1 — lie Oust (1910), 13 

W. L. R. 102.— CAN. 

b. .] — Walker v . Cusi.v, [1917] 

1 1. R. 03.— 1R. 

C. .] COCKBUllN'S TurSTKES 

v. Dundas (1864), 2 Macph (Ct. of 
J. — VOL. XLIV. 


Sess.) 1185 ; 36 Sc. Jur. 591— SCOT. 

d. “ Heir entitled to succeed under 
a , deed of entail.”] — Wesselkvyi v. 
Jamieson, 11907] A. C. 440.--SCOT. 

e. “Heirs & successors. ”j — Craw’s 
Trustees v. Chaw (1899), 1 F. (Ct. 
of Sess.) 572 ; 36 Sc. L. R. 414; 7 
S. L. T. 3.— SCOT. 

f. .] — A party executed a 

trust deed, whoreby she directed the 
residue of her estate to bo given to 
“ the heirs or successors ” of A. B. 
The residue consisted principally of 
movables : — Held : the words “ heirs 


>r successors ” must be interpreted 
tccording to the nature of the subject, 
c that this being movable, the whole 
liihlrcn of A. B. were entitled to It, 
hey being the heirs in mobilibus . — 
Jlair v. Blaik (1849), 12 Dunl. (Ct. 
f Sess.) 97 ; 21 Sc. Jur. 612. — SCOT. 

g. “ Nearest heirs dr next of kin.”] 
-Under a boqnost of residue by tes- 
at.or to his “ nearest heirs He next of 
;in whomsoever in accordance with 
aw »> ; — Held : in so far as the residue 
ionsistod of movable estate, the bene 
iciarics were testator’s next of kin at 
joinmon law, A not the wider class 
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mean such person or persons as would legally 
succeed to the property according to its nature & 
quality ... & in the familiar case of a gift of 
personal property to a man <fc his heirs (Leach, 
M.R.).~— Mounsey v. Blamire (1828), 4 Russ. 
384 ; 38 E. R. 850. 

Annotations: — Dbtd. Smith v. Butcher (1878). 10 Ch. I). 
113. Refd. Gittings v. M'Derniott (1834), 2 My. & K. 
69 ; Doo d. Gains v. Bouse (1848), 5 C. B. 422 ; De 
Beauvoir v . De Beauvoir (1852), 3 II. L. Cas. 524 ; Doody 
1^8^^8 (1856), 2 K. & .1. 729; Low v. Smith (1856), 
o? L< *? • K h ’ 503 • ln th * Hoods of Dixon (1878), 4 P. D. 
81 : Todhunter v. Thompson (1878), 26 W. B. 883 ; 
Neilson v. Monro (1879), 41 L. T. 209 ; Koay v. Boulton 
Ch * l) - 212 • Herons r. Pollowes (1887), 56 

L. 1 . 391. 


7201. ' Where there is a gift of 

personalty to tenants for life, with remainder to 
their lawful heir or heirs, the word “ heir ” must 
be read in its ordinary legal sense, unless the 
context shows that it was intended to have some 
other meaning. — Smith v . Butcher (1878), 10 
Ch. B. 113 ; 48 L. J. Ch. 130 ; 27 W. R. 28J . 

Annotation#; — Distd. Neiison v. Monro (1879), 41 L. T. 

209 ; Kcay v. Boulton (1883), 25 Ch. 1). 212. Expld. lie 

Stnnnard, 8 tan na id r. Burt (1883), 52 L. J. Ch. 355. 

7202. — — .] — Keayc. Boulton, No. 7210, 

post. 

Bequest to person “or his heirs.”! ,8Ve Nos. 
7238-7240, post. 

7203. “Heirs” construed “Issue.”] — Testator 
directed the application of the surplus income of 
his estate for the maintenance of his children 
during their minority or apprenticeship, & the 
application of certain sums for their advance- 
ment ; &, after his youngest child should have 
attained twenty-one, lie directed his exors. to 
divide any surplus in their hands, every three 
years, during his wife's life or widowhood, &, 
after her death or marriage, every year equally 
amongst his children, or their heirs instead of 
any one that might happen to be dead, until the 
expiration of fifty yeai*s from the time of his 
death ; that, at t-lie end of the said fifty years, 
his exors. should sell his remaining estate, & pay, 
discharge or divide the money for the same 
amongst his children (naming them), or any of 
their heirs in their stead, & if any of his said 
children should die without lawful issue such 
share or shares of those so dying to belong to the 
survivors or their lawful heirs equally : — Held : 
(1) the word “ heirs ” must be construed “ issue,” 

& not ‘ children ” ; it was not a ground for 
departing from such meaning that the consequence* 
of adhering to it would be to render the will void 
for remoteness ; (2) the words of the gift did not 
direct a substitution, once for all, of persons to 
take each child s share* at a given time not too 
remote ; but contained a running direction to 
the trustees to pay the income from time to time, 
during the whole period of fifty years, to the 
children, or, in case of their deaths, to such of 
their lineal descendants as might from time to 
time come in esse . — Spearman v. Spearman 
(1850), 8 Hare, 180 ; 08 E. R. 323. 

7204. “Heirs” construed “executors & ad- 


ministrators.”] — Gift by testator to his wife, for 
her life, or until her second marriage, of the 
interest of his real & personal estate, which, 
whether arising from rents or public securities, 
was to be applied for the benefit of herself & 
children ; & if she married again he declared that 
her power <te benefit under liis will should cease ; 
& when thirty years were expired he ordered all 
his property, both freehold & leasehold, to be 
sold, & two-thirds to be divided amongst his 
children living at that period, or to their heirs, & 
one-third to be invested for the benefit of his 
wife ; &, after her decease, he bequeathed such 
third to his children then living & to their heirs : — 
Held : the gift- at the end of thirty years was not 
liable to objection on the ground of remoteness ; 
there was no' substitution of the legatee created 
by the gift to the children ‘‘or to their heirs,” 
but the word “ or ” must be read 14 and ” ; the 
children of testator living at the end of thirty 
years, who were also the same children as were 
living at the death of the widow, w r ere entitled to 
the proceeds of the sale of the estate, also to the 
intermediate rents after the death of the widow 
& before the expiration of the thirty years.- - 
Lachlan v. Reynolds (1852), 9 Hare, 796 ; 
68 E. R. 738. 

Annotation : — Refd. Wingfield v. Winglleld (1878), 9 Cb. I). 
658. 

7205. .J Powell v. Boggis, No. 7225, 

post. 

7206. “ Heir ” construed “ trustee.”]- Powell 
v. Boggis, No. 7225, post. 

7207. Whether “ heir ” construed “ widow.”]- - 
lie Steevens’ Trusts, No. 7226, jmst. 

7208. - — .]■ -Re Peppitt’s Estate (2), 
Chester v. Phillips, No. 7227, post. 

7209. Heirs may be construed distributlvely— 
Heirs-at-law as regards real estate— Next of Kin as 
regards personal estate.] — Wingfield v. Wing- 
field, No. 6585, ante. 

7210. • — .! — Testator gave, devised, 

& bequeathed to his wife all his property, real or 
personal, on trust, for herself for her life, <fc after 
her death the whole of his property was to be 
equally divided among all his children, “ or such 
of them as may be then surviving, or t heir heirs.” 
Testator had five children, all of whom survived 
him. Of these children two daughters died 
before the wife, leaving children : — Held : the 
word ” heirs ” had a two-fold meaning, viz. 
heir-at-law as regarded the real estate & next of 
kin as regarded the personalty. 

The word ‘‘ heir ” has a technical meaning, 

i. e. the heir-at-law of real estate, <fc if there is 
nothing in the will to show a contrary intention 
the heir-at-law must t ake the property as persona 
desiqnata (Pearson, J.). — Keay v. Boulton 
(1883), 25 Ch. I). 212 ; 54 L. J. Ch. 48 ; 49 L. T. 
631 ; 32 W. R. 591. 

Annotation .* — Refd. lie Clerke, Clowes r. Clcrke, 11915] 2 
Ch. 301. 

ii. “ Heirs ” co?istrucd as Children or Next of Kin. 

7211. “Heirs” construed “children.”! — The 

word heirs in a will construed children, to take a 


of hoirs under Intestate Mo veal 
Succession Act, 1 855 .— Stkkdmak 
1 flL’HTKKH V. STEEDAiAX, 1 19] 6] H. 
857.— SCOT. J 

h. Heirs construed according to Jc 
of domicil . ] — According to the la 
ol Scotland a man's heirs are tho 
persons who answer that desoriptt 
hy the law of the domicile, & this n 
fans to he applied in construing 
bequest, to the heirs of a person otl 
than testator, unless a contrary inti 


appears.— S mith's Trcntekh v. 
Maupherson, (1926J S. C. 983.— 
SCOT. 

k. Whether executors successors 
included .) — In construing a testa- 
mentary settlement, that a destination 
over to “ the heirs, exors., & successors 
whomsoever " of a legatee operated 
in favour of the legatee’s legal heir 
or heirs & not of his exor.-nominate, 
there being nothing in the settlement 
which disclosed an intention on tho 


part of testator that the destination 
should ho construed otherwise. — 
Kinnaikd's (Lady) Trustees v. 
Ogilvy, [1911] 8. C. 1136 : 48 Sc. 

L. It. 917 ; [1911] 2 S. L.. T. 275.— 
SCOT. 

PART XVI. SECT. 17, SUB-SECT. 11. 

— H. (c) ii. 

7211 i. “ Heirs ” construed “ chil- 
dren.”] — Haleburton v. Ualibuuton, 
2 Old. 312.— CAN. 
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legacy.— Loved ay v . Hopkins (1755), Amb. 273 ; 
27 E. R. 183. 

7212. .] — Bequest to A. A his heirs male, 

equally to be divided among them, share A share 
alike, construed to A. for life, remainder to his 
children equally. — Wilson v. Vansittart (1770), 
Amb. 602 ; 27 E. R. 300. 

Annotation : — Befd. Jacobs v. Amyatt (179J), 4 Bro. C. C. 

642. 

7213. .] — Personal property was bequeathed 

to trustees in trust for A. for life, A if she should 
have children that survived her. then at her death 
for her children equally ; but, if she should have 
no heirs, the t rust fund was then bequeathed to B., 
who was A.’s mother, A her heirs : — Held : upon 
the death of A., without having ever had any issue, 
the gift over took effect, & B. A all her children, 
other than A., became entitled to the fund as 
joint tenants. — Dakin v. Nicholson (1837), 0 
L. J. Oh. 329. 

7214. .j — A. bequeathed to trustees certain 

leasehold property, in trust, to pay the rents to 
B. for life, A after B.’s death, A. gave the lease- 
holds to the heirs A children of the body of B. 
lawfully begotten, whether males or females, 
equally between them, for all the residue of the 
term of years that should remain unexpired thereon 
at B.’s death. B. had ten children, some of whom 
died during her lifetime, A others survived her : -- - 
Held : the word “ heirs ” to be equivalent to 
children. — Swan v. Bowden (1812), 11 L. J. Ch. 
155, L. 0. 

7215. — Testator gave one-third of hi i 

residue in trust for his sister, the interest to be 
paid to her during her life, A the principal, at her 
death, to go to the heirs of her body, share A share 
alike. The sister had five children living at 
testator’s death : Held : from the context of the 
will, she took for life, with remainder to her 
children as tenants in common. — Symeks v. 
Jobson (1818), 10 Him. 207 ; 00 E. K. 877. 

Annotation : Consd. Rc .loalTivson's Trusts (186(5), L. B. 2 

Ki|. 276. 

7216. - . , — Testator gave all the residue of 
his property of what kind soever A wheresoever, 
to liis wife for life, to be invested in the public 
funds, in the joint names of his exors. ; he also 
left to his wife his business of a dyer, A also a lease 
of the house A premises in Carpenter street for 
twenty-one years from the day of his death; A 
at the demise of his wife, the rest of his property 
to be equally divided among his three remaining 
daughters, or the “ heirs of their bodies lawfully 
begotten, should they be taken away before the 
time of our demise ” : — Held : the words “ heirs 
of their bodies ” when applied to personalty, 
meant “ children,” who would be entitled to take 
in substitution for their parents.— Pa ttenden v . 
Hobson (1853), 1 Eq. Rep. 28 ; 21 L. T. O. S. 81 ; 
17 Jur. 406 ; 1 W. R. 282 ; nub nom. Pattenden 
v. Hobson, Pattenden v. Church, 22 L. J. Ch. 
697. 

Annotation: — Consd. Rc Jeaffrcson’s Trusts (1866), L. It. 2 

Eq. 276. 

7217. .] — Devise of freeholds to six persons, 

equally, for life, A after the death of the survivor 
to sell, “ A the money to be equally divided 
amongst their several heirs ” : — Held : their 
children, A not their heirs-at-law, were intended. -- 


Bull v. Comberbach (1858), 25 Beav. 510 ; 31 
L. T. O. S. 324 ; 4 Jur. N. 8. 526 ; 63 E. R. 744. 

7218. “ Heirs ” construed “ next of kin.”J — 
“ Lawful heirs,” applied to personal property, 
means next of kin. — Hayes v. Hayes (1828), as 
reported in 0 L. .T. O. S. Ch. 141. 

Annotations: — Mentd. Williams v. Toale (1847), 6 Hare, 

239 ; Hampton v. Holman (1877), 5 Ch. D. 183 ; Patching 

v. Barnott (1880), 28 W. It. 886. 

7219. .j -Tetlow v . Ashton, No. 7193, 

ante. 

7220. .] — Bequest of personalty “ to the 

heirs of my late partner for losses sustained during 
the time that the business of the house was under 
my sole control ” : — Held : the persons to take 
were those who, at testator’s death, would have 
been entitled under the Statutes of Distribution 
to the personal estate of the deceased partner in 
case he had died intestate, A not the heir-at-law 
strictly so called.— Rc Gamboa’s Trusts (1858), 
4 K. A J. 756 ; 70 K. R. 314. 

7221. ■■ - .’ -Southgate v. Clinch, No. 7195, 
ante. 

7222. — .j Rc Routes, No. 7197, ante. 

7223. .j — In wills of personal estate, where 

the word “ heirs ” is used, it will be considered as 
indicating “ successors according to the quality 
of the estate,” A consequently the next of kin of 
a party who dies entitled to a share of personalty 
will take. — Re Preston’s Trusts (1863), 1 New 
Rep. 470 ; 8 L. T. 20. 

7224. .j — Residuary personal property was 

devised upon trust for A. for life, with remainder 
upon trust for the benelit of the “ heirs of the 
body ” of A., first to educate the heirs A to pay the 
heirs at their respective ages of twenty-one as A. 
should appoint: — Held: the “heirs” were the 
next-of-kin, descendants of A. — Re Jeaffreson’s 
Trusts (1866), L. R. 2 Eq. 276 ; 35 L. J. Ch. 622 ; 
12 Jur. N. 8. 660 ; 14 W. R. 759. 

Annotations: — Consd. Re Barker’* Trust* (1883), 48 L. T. 

573. Mentd. Champnoy r. Davy (1879), 11 Ch. 1). 949. 

7225. .J — The word “ heirs ” w as used seven 

times in a will. It w r as held to mean “ exors. 
A administrators ” in three places, “ next of kin ” 
in two places, “ heir-at-law ” in one place, A 
trustees or exors. A administrators in the last. — 
Powell r. Boggis (1866), 35 Beav. 535 ; 11 W. R. 
670 ; 55 E. R. 1004. 

Annotations : — Kefd. Smith v. Butcher (1878), 10 Ch. D. 

113 ; Rc Bussell (1884), 53 L. J. Ch. 400. 

7226. .j — Testatrix, after devising real 

estate to a devisee, “A to her heirs A assigns,” 
bequeathed to her trustees £500 upon trust to 
invest A pay the proceeds to E. R. for life, A 
in case, which happened, E. R. should leave no 
child living at her (E. R.’s) decease, “ then I 
direct my said trustees to divide the said sum of 
£500 . . . amongst the heirs of my late brother ” 
J. 8. : — Held : by the word “ hens ” were meant 
the next of kin of J. 8., according to Statute of 
Distributions, together with the widow of J. S., 
if living at testatrix’s death.— lie Steevens’ Trusts 
(1872), L. R. 15 Eq. 110 ; 27 L. T. 180 ; 21 W. R. 
119. 

7227. .] — Testator bequeathed his personal 

estate to his wife 8. for life, A after her decease, 
“ to be divided amongst my heirs A to their children 
with LI. R. P., share A share alike.” Testator 
had five brothers A sisters, some of them died in 


7211 ii. - — .] — Scott v. Gohn, 4 
O. H. 457.— CAN. 

7211 iii. — — .] — Paradis v. Camp- 
bell, G O. It. 632.— CAN. 

7211 W. — -.1 — lie Maybee (1901), 
8 O. L. It. 001. CAN. 

7211 v. - — .1- Shaw i\ Mkdt.kv, 28 


N. Z. L. K. 397 — N.Z. 

7218 i. “ Ileirx ” const-rued “ 
kin."] — Re WHIG LEY ] 

108— CAN. 

1 1. R. 261.- -IR. 

7218 iii. - .] The term 


heir ” means heir by operation of law or 
. f uext of kin, <Sc not heir appointed by 
vf , will. — W ii ;mot v. Thomas’ Executor, 
u * 1 15 E. D. 0. 21.— S. AF. 

1 1. - Ncj 't of kin cfc nearest heir 

of my name family."] — Re Maheh, 

Maker v . Toppin. [19091 1 I. It, 70, 
“ legal 76; 41 1. L. T. 232.— IR. 
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his lifetime, leaving issue ; others survived him 
A died in the lifetime of S., leaving issue : — Held : 
by the word “ heirs ” was meant next of kin, 
exclusive of the widow ; it was a gift to a class to 
be ascertained at testator’s death, A consisting of 
the brothers A sisters living at the death of testator, 
the children of brothers A sisters then dead, A 
H. R. 1\, & those persons took vested interests. — 
Re Peppitt’s Estate (2), Chester v. Phillips 
(1S77 ), 3b L. T. 500. 

7228. Gift to “ next of kin or heir-at-law.’*] 

— Lowndes v. Sto&e, No. 0453, ante . 

7229. Substitutional gift.] - Mounsey v. 

Blamire, No. 7200, ante. 

7230. -Gift of personalty to A., A 
after his death to be equally divided among his 
legal heirs, is a gift after his death to his next of 
kin according to the statute. — Low v. Smith 
(1850), 25 L. J. Ch. 503; 2 Jur. N. S. 344 ; 4 W. R. 
429. 


Annotations : —Consd. Smith v. Butcher (1878). 10 Ch. D. 
113 ; Wingfield r. Wingfield (1878), 0 Ch. 1). 658. Folld. 
Doody r. Higgins (1850), 2 K. tfr J. 729. Refd. lie Stau- 
nard, Staimard v. Burt (1883), 52 L. J. Ch. 355. 


7231. .1 - A bequest of personalt y to 

certain persons “ or their heirs for ever,” the word 
“ heirs ” being a word of substitution A not a 
designatio personcr : — Held : to denote not the 
nearest of kin in blood, but those who, under the 
Statutes for the Distribution of the personal 
estates of intestates, would have been entitled to 
the personal estates of such persons if they had 
died intestate. -1)001) y v . Hjggins (1850), 2 K. 
A .1. 729 ; 25 L. .T. Ch. 773 ; 27 L. T. O. S. 281 ; 
4 W. R. 737 ; 09 E. R, 970. 


Annotations ; —Distd. King v. Clcaveland (1859), 4 Do G. A .1. 
4 77. Folld. lie Preston's Trusts (18(53), 1 Now Hep. 4 7o, 
Apld. Neilson v. Monro (1879), 11 L. T. 209. Consd. 
Kcay v. Boulton (1883), 25 (’ll. D. 212. Apld. lie Stan* 
Hard, Stannard r. Burt (1883), 52 L. J. Ch. 355. Refd. 
Jjow v. Smith (1856), 25 L. J. Ch. 503 ; lie Porter's Trust 
(1857), 4 K. & J. 188; Stoekdalc r. Nicholson (1867), 
L. It. 4 Eq. 359 ; Berens v. Fell owes (1887), 56 L. T. 391 ; 
lie Bees, Williams v. Davies (J890), 62 L. T. 362. 

7232. — — .1 — Re Philps’ Will, No. 0583, 

ante. 

7233. “To A. & failing him to his 

heirs.”]— V aux v . Henderson (1800), 1 Jac. A W. 
388 ; 37 E. R. 423. 

Annotations : — Consd. Waite v. Tcinplcr (1829), 2 Sim. 524 ; 
Keay v. Boulton (1883), 25 Ch. 1). 212. Refd. Mounsey r. 
Blamire (1828), 4 Buss. 381; Gittings v. M’Dermott 
(1834), 2 My. & Iv. 69; De Beauvoir v. Do Beam oil 1 
(1846), 15 Sim. 1(53 ; Doody r. lliggins (1856), 2 K. (t ,1. 
729 ; Low v. Smith (185(5), 2 Jur. N. S. 344 ; lie Porter’s 
Trust (1857), 4 K. & J. 188 : Berens r. Fcllowes (1887), 
56 L. T. 391 ; lie Bees, Williams v. Davies (1890), 44 
Ch. D. 184. 


7234. “ On their deaths to their 

heirs.”] — (1) A gift of sums of stock to legatees 
“ or their heirs, respectively,” is good, though any 
of the legatees should die in the testator’s lifetime. 
Semble : their next-of-kin will take. 

(2) A residuary bequest to testator’s two sisters, 
one-half to one A one-half to the other, “ A on 
their deaths respectively, to their heirs ” : — Held : 
this bequest creates a succession, so that, in case 
of the death of either, the next of kin will take, 
the property being personal. 

(3) ” Heirs,” in equity, is construed according 
to the nature of the subject to which the word has 
reference.- Gittings v. M‘Dekmott (1834), 2 
My. & K. 09 ; 2 L. J. Ch. 212 ; 39 E. R. 870, L. C. 

Annotations : — As to (1) Consd. Do Beauvoir v. De Beauvoir 
(1852), 3 H. L. Cas. 524; lie Porter’s Trust (1857), 
4 K. & J. 188. Apld. lie Stannard, Stannard v. Burt 


(1883), 52 L. J. Ch. 355. Reid. W hitcher v. Penley (1840), 
7 L. T. O. 8. 488 ; Neilson v. Monro (1879), 41 L. T. 
209. As to (2) Consd. Doody t?. Higgins (1856), 2 K. & J. 
729. Retd. Low v. Smith (1856), 25 L. J. Ch. 503; 
Powell v. Boggis (186C), 35 Beav. 535 ; Comfort v. Brown 
(1878), 10 Ch. D. 146 ; Keny v. Boulton (1883), 25 Ch. D. 
212. 

7235. — To A. “ & in default of children 

to heirs of B.”] - Gift of personalty to A. for life, 
A afterwards to his children, & in default to the 
heirs of B. : — Held : the next of kin were entitled 
under the ultimate limitation. — Evans v. Salt 
(1843), 0 Beav. 200 ; 49 E. R. 828. 

Annotations : — Dbtd. De Beauvoir r. De Beauvoir (1852), 3 
H. L. Cas. 524. Consd. Low t\ Smith (1856), 25 L. J. Ch. 
503. N.F. lie Bootes (18(50), 1 Drew. & 8m. 228; 
Hamilton v. Mills (18(51), 29 Beav. 193. Refd. lie 
St, covens’ Trusts (1872), L. R. 15 Eq. 110 ; He Peppitt’s 
Estate (2), Chester i\ Phillips (1877), 36 L. T. 500. 

— ] - Sec Nos. 7238-7249, post. 

7236. - - Gift to “ heirs & assigns.”]— 

Testator, after giving several sevenths of his 
personal estate to Ids living brothers A- sisters “ & 
their heirs A assigns ” respectively, proceeded to 
give another seventh as follows : “ To the heirs A 
assigns for ever of my late sister D., now 
de ceased”; — Held: the persons entitled to this 
last -mentioned seventh were the next of kin of D. 
at her death, according to the Statutes of Dis- 
tribution.— lie Newton’s Trusts (1807), L. R. 4 
Eq. 171 ; 37 L. J . Ch. 23. 

Annotation : — Distd. Appleton v. Bowlcy (1869), L. K. 8 Eq. 
139. 

7237. Gift to “ heirs or next of kin.”] — 

Rc Thompson’s Trusts, No. 0150, ante. 

(d) Gift to Person “ or his Heirs .” 

7238. Whether words substitutional— Bequest of 
personalty.] — Cirdlkstonk v. Doe, No. 0488, ante. 

7239. .] — Bequest to A. for life A after 

her decease to testator's “ four children, the 
survivor or survivors of them equally, or to their 
heirs lawfully begotten.” One of the four children 
died in the life of A. : — Held : his children took 
one-fourtli by way of substitution. — Price v. 
Lockley (1843), 0 Beav. 180 ; 7 Jur. 143 ; 49 
E. R. 794. 

Annotations : — Apld. In the (loads of Duncan (1851), 17 
L. T. O. 8. 172 ; Pottcrden r. Hobson, Patterden v. 
Church (1853), 22 L. J. Ch. 697. Refd. Abbay v. Howe 
(1847), 1 De G. & 8m. 470 ; lie Coley, Gibson v. Gibson, 
[1901] 1 Ch. 10. 

7240. * Spearman v. Spearman, 

No. 7203, aide. 

7241. — -.] — Bequest to A. for life, 

after her decease to B. or his heirs, in such manner 
as lie might deem proper. B. died, without 
appointing, before A. : — Held : a gift by substitu- 
tion, to the next of kin of B., at his A not at A.’s 
death, according to the Statute of Distributions, as 
tenants in common A in the proportions fixed by 
the statute. — Jacobs v. Jacobs (1853), 10 Beav. 
557 ; 22 L. J. Ch. 008 ; 21 L. T. O. S. 97 ; 17 Jur. 
293 ; 1 W. R. 238 ; 51 E. R. 895. 

Annotations : — Apld. Doody v. Higgins (1856), 2 IC. & J. 
729; Bullock v. Downes (1860), 9 H. L. Cas. 1. Refd. 
Low r. Smith (185(5), 25 L. J. Ch. 5(53 ; Boron? r. Fcllowes 
(1887), 56 L. T. 391 ; lie Bromby (1900), 44 Sol. Jo. 675. 

7242. — — .] —Testator bequeathed to A. 

£1,000, part of a policy of £1,200, A the remaining 
£200, together witli all advantages arising from 
the policy, to his widow. By a codicil he gave 
the £1,000 to trustees for A. A her children, A in 
case of A.’s deatli without children, to his widow 
“ or her heirs.” The widow died, having 
bequeathed the £1,000 to B., A A. died afterwards 
without children : — Held : B. was not entitled, 
but the next of kin of the widow, ascertained at 
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her death, A not at the period of distribution, took 
the £1,000 by substitution. — lie Craven (1857), 23 
Beav. 333 ; ‘53 E. 11. 131. 

7243. .] — Personal estate was settled 

on a husband A wife successively for life, with 
remainder to their children, A, on failure of 
children, “ then to the right heirs ” of the sur- 
vivor of the husband A wife : — Held : under the 
last limitation, the heir-at-law of the survivor, 
A not the next of kin, was entitled. 

If a legacy be given to A. or his heirs, A., if he 
survives testator, will be entitled to the legacy, 
but if A. dies the word “ heirs ” is introduced to 
prevent a lapse A therefore the ct. holds that if 
the first legatee does not take, the same person 
will take as would have taken after him if there 
had been no lapse A that the legacy follows the 
devolution of personal estate (Romilly, M.R.). — 
Hamilton v. Mills (1801), 29 Beav. 193; 3 

L. T. 766; 54 TO. K. 001. 

Annotations:— Distd. He Philp’s Will (18GD), L. It. 7 Eq. 

351. Ref <3. He Preston's Trusts (1803), 1 Now liep. 470. 

7244. — — .] — Testator bequeathed his 

residue to his widow for life, A, after her decease, 
to be divided between his two brothers “ or their 
heirs,” in proportion to the number each might 
have then living, share A share alike. Both 
brothers died before the widow Held : “ heirs ” 
was to be construed “ children,” A all the children 
Jiving at the widow’s death took in equal shares.- - 
ROBERTS r, Edwards (1803), 33 Beav. 259; 33 
Ij. 3. Ch. 309 ; 9 L. T. 300 ; 9 Jur. N. S. 1219 ; 
12 W. R, 33 ; 55 E. K. 307. 


7245. .] — El nlason r. Tatlock, No. 

0505, ante. 

7246. -Bequest of personalty, in 


remainder after life' interests, upon trust for sale 
A division among the “ surviving sisters or sister 
of my wife or their heirs ” : — Held : the gift being 
substitutionary, “ heirs ” must be construed to 
mean statutory next-of-kin . — Hr Stannard, 
Stannard r. Burt (1883), 52 L. J. Ch. 355; 48 
L. T. (><>(). 

7247. Bequest of personalty & realty.] - 

lie Ibbetson, Ihretson v . Ibbetson, No. 0573, 
ante. 

7248. -- — .] — Re Masterson, Trevanton 

v . Dumas, [1902] W. N. 192. 

7249. — .]— Testat rix, who died in 1895, 

hy her will, made in 1890, gave her residuary 
personalty A realty, after the death of an 
annuitant, to her brothers A sister, F., W., .T., E. 
(sister), A X. “or their heirs in equal shares A 
proportions.” The annuitant died in 1917. E. 
died in 1891, having had ten children, seven of 
whom survived the annuitant. W. died in 1900, 
leaving two children who survived the annuitant. 
J. died in 1877, leaving one child, who survived 
the annuitant. E. died in 1893, leaving two 
children, who survived the annuitant. X. sur- 
vived the annuitant, leaving live children : — 1 1 eld : 
the words “ or their heirs,” as regarded the realty, 
were words of substitution A not of limitation, it 
being admitted that, as regarded personalty, 
they were words of substitution . — Re Whitehead, 
Whitehead v. Hemsley, [1920] 1 Ch. 298 ; 89 
L. ,T. Ch. 155 ; 122 L. T. 707 ; 36 T. L. R. 129. 

7250. Devise of real estate — “ Or 99 con- 

strued “ and.”] — It was admitted by deft.’s 
counsel that the word “or” may be construed 
“ and,” as suppose a devise of land to A. or his 
heirs it would bo a devise in fee (Lord Harp- 
wictce, C.). — Read v . Snell (1743), 2 Atlc. 642 ; 
26 E. R. 784, L. C. 

Annotations: — Consd. Wingfield v. Wingfield (1878), 0 

Ch. D. 058. Refd. Taylor v. Clarke (1703), 2 Eden, 202 ; 

Exp. Sterne (1801), 6 Ves. 150 ; Lyon v. Mitchell (181G), 


1 Madd. 407 ; Harris v. Davis (1844), 1 Coll. 41G ; 
Clerke, Clowes w. Clerkc, [1015] 2 Ch. H01 ; He Whitehead, 
Whitehead v. Hemsley, [1020] 1 Ch. 298. 

7251. .] — Devise of land on con- 

tingency to Robert “ or his heirs.” Robert, 
before the contingency happens, conveys “ all his 
right, title, claim, A demand ” therein, by deed, 
to his younger son, A his heirs, as a provision 
A dies. The contingency happening, Robert’s 
heir cannot claim this against; his father’s act : 
“ or ” construed “ and.” — Wright v, Wright 
(1750), 1 Ves. Sen. 409 ; 27 E. R. 1111, L. C. 

Annotations : — Reid. Doo d. Bruno v. Martyn (1828), 8 
B. C. 407 ; Harris v. Davis (1814), 1 Coll. 410 ; Crofts 
v. Middleton (1850), 8 Do G. M. Sc G. 102. Mentd. Stone 
t\ Lidderdalo (1795), 2 Anst. 533 ; Lydo v. Mynn (1833), 
1 My. Sc K. 083 ; Parker r. Downing (1833), 1 My. SC K. 
034 : Hawker r. Tlallewell, Ex i>. Sturgis (1854), 2 Sm. 
vN G. 408 ; Jtc Walt, [1927] 1 Ch. GOO. 

7252. — .]— Testator, by a will 

made since Wills Act, 1837 (c. 26), after directing 
payment of his debts A bequeathing 1 several 
specific articles of plate to his sister L., desired that 
all his other pJate, jewellery, books, pictures, A 
other property, except freehold A leasehold pro- 
perty, should be sold, A the produce after deducting 
funeral A other expenses, bo divided in equal 
parts amongst L., M., N., O., A J\ He then 
directed that his freehold house A his leaseholds, 
some of which were held for years, A others for 
years determinable on lives, should be kept in 
hand A let to the best advantage, A the produce be 
divided every half-year to the above-named 
L. M., N., O., A I\. or to their lawful heirs ; A, 
in case of there being no heir, the share or shares 
to be divided in equal parts among the surviving 
legatees. Testator, at his d eath , left T , his heiress- 
at-law A sole next of kin. M., N., O., A P. were 
not related to L., but were related to A capable of 
inheriting from each other. M. died unmarried 
in testator’s lifetime: — Held: M.’s sharo of the 
freehold property did not lapse, but went to tlie 
surviving devisees ; the words “ heir ” A “ lawful 
heirs ” referring to heirs of the body, A “ or ” 
being construed “ and.” — TT arris v. Davis (1844), 
1 Poll. 416 ; 9 Jur. 269 ; 63 E. R. 480. 

Annotations : — Consd. He Lowman, Devenish v. Pester 
[1805] 2 Ch. 348. Distd. He Whitehead, Whitehead v. 
Hemsley, [1920] 1 Ch. 298. Refd. He Bye’s Settlmt. 
(1852), 10 Hare, 100 ; Sykes r. Sykes (1808). 3 Ch. App. 
301 ; lie Whiting, Ormond v. De Launa y, 11913] 2 Ch. 1 ; 
He Clerkc, Clowes v. Clerke, [19151 2 Ch. 301 ; He Wilkins, 
Wilkins v. Wilkins, [1920] 2 Ch. 03. 

7253. .] — Lachlan v . Reynolds, 

Xo. 7204, ante . 

7254. .] — Under a devise of real 

estate in trust for testator’s widow for her life, A 
at her death to sell the property A divide the pro- 
ceeds among testator’s five children by name, “ or 
their heirs or assigns ” : — Held : the children took 
absolutely on the death of testa! or. 

A gift to A. or the assigns of A. imports, that A. 
is to take absolutely, A I think that a gift to A. 
or his heirs or assigns must have the same effect 
(Turner, L.J .). — Re Walton’s Estate (1856), 8 
De G. M. A G. 173 ; 25 L. J. Ch. 569 ; 27 L. T. 
O. S. 22 ; 2 Jur. N. 8. 363 ; 4 W. R. 416 ; 44 
E. R. 356, L. JJ. 

Annotations : — Consd. Doody i\ Higgins (1850). 2 K. Sc J. 
729. Distd. King v. Clcavoland (1859), 4 Do G. & .1. 
477. Folld. He Masterson, Trevanion r. Dumas (1901), 
45 Sol. Jo. 723. Refd. Wingfield v. Wingfield (1878), 
9 Ch. D. 658 ; Milnmn v. Lane (1901), 85 L. T. 180. 

7255. .] — Testator devised an 

estate to his daughter for life, A after her decease, 
to her son or sons, daughter or daughters, to him, 
her or them or his, her, or their heirs for ever ; 
but should his daughter die without having such 
heir or heirs, then the estate to be sold within three 
months after her death, A the produce divided 
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amongst other persons. The daughter died with- 
out having had any issue : — Held : the gift over 
was valid A> took effect. 

I have little doubt that these are words of 
limitation, <& that the word “ or ” should bo read 
“ and ” (Romilly, M.R.). — Polley v. Polley 
(18(51), 29 Boav. 184 ; 54 E. R. 678 ; subsequent 
proceedings (1802), 31 Beav. 3(53. 

{c) Gift to Heirs of Particular Character . 

7256. Whether devise limited to heir general.]— 

Where a person may take by the name of heir, 
though not heir general. — Starling v. Ettrick 
(1(595), Prec. Ch. 54 ; 24 E. R. 27. 

Annotations : — Reid. Newcoman r. Betklem Hospital (1741). 
Anib. 8 ; Channel r. Beeby (17-15), 1 IIoy. riupp. 441 ; 
Lightfoot v. Maybery, 119141 A. C. 782. 

7257. .] — If the person to whom the 

description was intended to apply be ascertained, 
the necessity of being very heir has long been 
dispensed with (Plumer, M.R.). — Cholmondeley 
(Marquis) v. Clinton (Lord) (1820), 2 Jac. A 
W. 1 ; 37 E. R. 527 ; on appeal (1821), 4 Bli. 1, 
II. L. 

Annotations: — Refd. Hoe d. Pilkington v. Spratt (1833), 
5 B. & Ad. 731 ; Boidell v. Golightly (1842), 12 L. J. Ch. 
187. Mentd. Dillon t\ Parker (1822), Jac. 5U5 : Cuthbert 
r. Creasy (1823), 4 Bli. 125, n. ; Bennett r. Colley (1832), 
5 Sim. 181 ; Ashton v. Milne (1833), 6 Sim. 3G9 ; Leith 
v. Irvine (1833), 1 My. Sc K. 277 ; Grenfell r. Girdlehtono 
(1837), 2 Y. Sc C. Ex. G62 ; Bent v. Young (1838), 2 Jur. 
202 ; Sturgis v. Champneys (1839), 5 My. Sc Cr. 97; 
Davies v. Quarterman (1840), 4 Y. A C. Ex. 257 ; Ander- 
son v. Wallis (1842), 12 L. J. Ch. 291 ; Snyer v. Wagstaff 
(1843), 2 Y r . Sc Ch. Cas. 230 ; Farr r. Sheriffe, Dykes v. 
Farr (1845), 4 Hare, 512; Fulham r. McCarthy (1848), 
1 II. L. Cas. 703 ; Christ’s Hospital v. Grainger (1849), 

1 H. Sc Tw. 533 ; Baboo Kusi Persad Nurain v. Mussumat 
Kawalbasl Kooer (1851), 5 Mon. Ind. App. 14G ; A.-G. t’. 
Murdoch (1852), 1 De G. M. & G. 8G ; Stone v. Godfrey 
(1854), 5 De G. M. & G. 7G ; Cottrell v. Hughes (1855), 
3 C. L. II. 49G ; Penny i\ Allen (1857), 7 De G. M. Sc G. 

409 ; Robertson v. Norris (1858), 1 Gift’. 421 ; Wing r. 
Angrave (18G0), 8 H. L. Cas. 183 ; Hornby v. Toxteth 
Park Burial Board (1862), 31 Beav. 52 ; Marshall r. 
Smith (18G5), 5 Gift*. 37 ; Pearco r. Morris (I860), 5 Ch. 
App. 227; Warner v. Jacob (1882), 20 Ch. D. 220; 
Charles r. Jones (1887), 35 W. B. G45 ; Magnus r. Queens- 
land National Bank (1887), 3G Ch. D. 25; Farrar v. 
Farrars (1888), 40 Ch. D. 395 ; Bolton i’. Salmon, [1891] 

2 Ch. 48 ; Soar r. Ashwell, [1893] 2 Q. B. 390 ; Turner 
v. Walsh, [1909] 2 K. B. 4 84. 

7258. .] —The rule laid down by Lord 

Coke has been broken in upon only with respect 
to estates tail : A there are no clear words in this 
will showing that the word “ heir ” is to be con- 
strued in any other than its strict legal sense. 
The established rule of construction can only bo 
defeated by that kind of evidence of intention 
which is said to amount to “ demonstration plain.” 
That is not so here, A therefore the rule of law 
prevails (Parke, B.).-~ Wrightson v. Macaulay 
( 1845), 14 M. A W. 214; 15 L. .1. Ex. 121 ; 5 
L. T. O. 8. 218 ; 153 E. R. 453. 

Annotations: — Refd. Wilkinson v. Garrett (1816), 2 Coll. 
643 ; Thorpe r. Thorpe (18G2), 1 11. N C. 32G ; lie 
Watkins, Maybery r. Lightfoot (1913), 108 L. T. 237. 

7259. Gift to heir male.] — Anon, (un- 

dated), 1 Co. Litt. 25 b. 

Annotations : — Consd. Doc d. Winter v. Perratt (182G), 5 
B. be C. 48. Refd. Corbet’s Case (1599), 2 And. 134 ; Winter 
v. Perratt (1843), 9 Cl. & Fin. GOG. 

7260. .] — Farington v. Darrel 

(1431), Y. B. 9 Hen. 0 fo. 23, pi. 19 ; rehearing 
(1433), Y. B. 11 Hen. 6, fo. 12, pi. 28. 

Annotations: — Consd. Coundon v . Clerko (1612), Hob. 29; 
Doe d. Wintor v. Perratt (1826b 5 B. Sc C. 48. Refd. 
Abraham v. Twigg (1590), Cro. Eliz. 478 ; Corbet’s Case 
(1599), 2 And. 134 : Collingwood v. Pace (1661), O. Brldg. 

410 ; Fisher u. Wigg (1700), 1 Ld. Raym. 622 ; Idle v. 
Cooke (1706), 2 Ld. Raym. 1144 ; Cholmondeley v. 
Clinton (1820), 2 Jac. & W. 1 ; Winter v. Perratt (1843), 
9 Cl. & Fin. 600. Mentd. Lincoln College's Case (1595), 

3 Co. Rep. 58 a ; Cholmley’s Case (1597), 2 Co. Rep. 50 a ; 


Fox t\ Whitckcoekc (1614). 2 Bulst. 290 ; fen owe r. 
Cuttler (1664), 1 Lev. 135 ; Scatterwood v. Edge (1697), 

1 Salk. 229 ; Ratolllle's Case (1720), 3 Stra. 267 ; Thomby 
v. Fleetwood (1720), 1 Stra. 318; Goodtitlo d. Newman 
i). Newman (1774), 3 Wile. 516 ; Middleton v. Lambert 
(1834), 1 Ad. Sc El. 403 ; Richards v. Richards (1860), 
29 L. J. Ch. 83G. 

7261. - — -Anon. ( circa 1580), cited in 

1 Vent, at p. 381 , 80 E. R. 244. 

A nnotation .-—Refd. Doe d. Whiter v. Perratt (1826), 5 
B. Sc C. 48. 

7262. — .]— Counden v. Clerkk (1012), 

IJob. 29 ; 80 E. R. 180 ; sub nom. CoWNDEN v. 
Clerk, Moore, Jv. B. 800 ; sub nom . Coronder v. 
Clerk, 1 Brown!. 129. 

Annotations : — Expld. Brown v. Barkham (1717), 1 Stra. 35. 
Consd. Doe d. Winter v. Perratt (1843), 9 Cl. Sc Fin. 606 : 
Parker v. NickRon (18C3), 1 De G. J. & Sm. 177 ; Lightfoot 
v. Mavbory. [ 1 9 14 J A. C. 782. Refd. Collingwood v. Paco 
(1661), O. Brldg. 410 ; Pybus v. Mltford (1674), Freem. 
K. B. 369 ; Fisher r. Wlgg (1699), 1 Ld. Raym. 622 ; 
Idle v. Cooke (1705), 2 Ld. Raym. 1144 ; Darblson d. 
Long r. Beaumont (1713), Fortes. Rep. 18; Harris r. 
Lincoln (Bp.) (1723), 2 P. Wins. 135 ; Papillion v. Voice 
(1728), Kel. W. 27 ; Godolphin v. Abingdon (1740), 

2 Atk. 57 ; Gulliver r. Vaux (1746), 8 De G. M. & G. 
1G7 ; Crosloy v. Clare (1761), 3 Swan. 320, n. ; Jones v. 
Morgan (1783), 1 Bro. C. C. 206 ; Buck d. Whalley v. 
Nurfon (1797), 1 Bos. Sc P. 53 ; Wright v. Atkyns (1815), 
Coop. G. Ill : Doo d. Ckattuway r. Smith (1816), 5 
M. Sc S. 126 ; Chohnondeley v. Clinton (1820), 2 Jac. Sc W. 

1 ; Chambers v. Taylor (1837), 6 L. J. Ch. 193 ; White 
v. Briggs (1848), 2 Ph. 583; Holmes v. Godson (1856), 
25 L. J. Ch. 317 ; Holt. v. Sin drey (18G8), L. R. 7 E(j. 
170. Mentd. Bate v. Amherst (1662), T. Raym. 82 ; 
Ai)bot v. Burton (1 708), 11 Mod. Rop. 181 ; Roper r. 
RadelilTo (1712), 9 Mod. Rep. 181 ; Murtin d. Tregonwcll 
r. Strachnn (1 744), Willes. 444 ; Allam r. Ileber (1747), 

2 Stra. 1270 ; Stanley v. Leonard (1758), 1 Eden, 87 ; 
Stephenson r. Heathcote (1758), 1 Eden, 38 ; Light d. 
Compton v. Compton (1808), 9 East, 2G7 ; Miller i\ 
Travers (1832), 8 Bing. 244 ; Doe d. Gord v. Needs (1836), 
2 M. Sc W. 129; Doe d. Hiscoeks v. Hiscoeks (1839), 
5 M. & W. 363 ; Evans v. Angell (1858), 32 L. T. C). S. 
382. 

7263. -i —By a devise to eldest son A the 

heirs male of bis body ; remainder to the heir 
male of the devisor A his heirs of his body ; a son 
of the devisor by a second venter shall take the 
remainder. — H odgkjnson r. Wood (1025), Cro. 
Car. 23 : 79 E. R. 025. 

Annotations : — Refd. Pybus r. Mi t ford (1G74), 3 Kel). 338 : 
Cavo v. Ilolford (1798), 3 Ves. 650; Doe <1 . Andrew r. 
Hutton (1804), 3 Bos. Sc 1’. GJ3. Mentd. Lincoln r. Roll 
(1696), Show. Pari. Cas. 154. 

7264. -.]— Cold v. Goddard (1077), 

T. Jo. Ill ; 81 E. K. 1172. 

Annotations : — Refd. Dubbcr r. Trollope (17G1), Ami). 453 ; 
Fuller r. Chamicr (18G6), 35 L. J. Cli. 772. 

7265. .]- - One devises to his wife for 

life ; remainder to his granddaughter, who w r as 
heir-at-law, for life ; remainder to His own heirs 
male ; a nephew, although he be next heir male 
cannot take bv virtue of this last limitations, not 
having both parts of the description verified in 
him. — Dawes r. Ferkars (1722), Prec. Ch. 589; 
2 1\ Wms. L ; 2 Eq. Cas. Ahr. 331 ; 24 E. R. 
204, L. C. 

Annotations: — Distd. Newcoman v. Bethlcm Hospital 
(1741), Amh. 8. Consd. Doe d. Winter v. Perratt (1826), 
a li. A C. 48. Refd. Channel w. Beeby (1745), cited in 

1 Hov. Supp. at p. 441. 

7266. .|— Heir male takes by pur- 

chase, though lie is not heir general, from the 
manifest intention. — * Newcoman v. Bethlem 
Hospital (1741), Amb. 8, App. 785 ; 27 E. R. 5, 
501, L. C. ; affg. 8. C. sub nom. Brown v. Bark- 
ham (1717), 1 Htra. 35; sub nom. Newcomen v. 
Barkham, 2 Vern. 729. 

Annotations : — Distd. Dawes v. Ferrers (1722), 2 P. Wms. 1 ; 
Goodright d. Brooking v. White (1775), 2 Win. Bl. 1010. 
Apld. Winter v. Perratt (1843), 9 Cl. & Fin. 606. Consd. 
Lightfoot v. Maybery, [1914] A. G. 782. Refd. Cook v. 
Arnham (1734), 3 P. Wms. 283 ; Channel v. Beeby 
(1745), cited in 1 IIov. Supp. at p. 441 ; Doe d. Long v. 
Lamy (1760), 1 Win. Bl. 2G5 : Heny v. Puroel (1775), 

2 Win. Bl. 1002 ; Cholmondeley v. Clinton (1820), 2 
Jac. Sc W. 1 ; Chambers v. Taylor (1837), 2 My. Sc Cr. 
376 ; Doo d. Angell v. Angell (1846), 9 Q. B. 328. Mentd. 
inekiquln r. French (1745), 1 Cox, Eq. Cas. 1. 
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7267. — .j — Gw vn v. Hook (1744), f) 

Mod. Rep. 463 ; 1 Wils. 30 ; 88 E. R. 576, L. C. 

Annotation : — Refd. I>oo d. Winter r. Perratt (1826), 5 
B. A C. 48. 


7268. — .J — Channel t\ Beeby (1745), 

1 Hov. Supp. 441 ; 34 E. R. 865. 

7269. — .] — Grant by a man to A. B. 

remainder to his own heirs male ; his heirs male 
take by descent. If such limitation is made by 
will, or by a third person in a deed, the heir male 
takes by purchase. — W ills v. Palmer (1770), 

5 Burr. 2615 ; 2 Wm. Bl. 687 ; 98 E. R. 376. 

Annotations : — Refd. Cbolmondeley v. Clinton (1820), 2 
Jac. A W. 1 ; Doe ci. Winter v. Perratt (1826), 5 B. A C. 
48 : Doe (1. Angel 1 v. Angell (1846), 9 Q. B. 328 ; Thorp 
v. Owen (1854), 2 8m. A G. 90 : Wright v. Vernon (1854), 
2 Drew. 439 ; Ooapo r. Arnold (1855), 4 De G. M. A G. 
574 ; Lightfoot v. Maybcry, [19141 A. C. 782. 

7270. — — .] — Under a devise to A. for 

her natural life, without impeachment of waste, 
remainder to trustees to preserve contingent 
remainders, remainder to the heirs male of the 
body of A. to be begotten, severally, successively, 

6 in remainder one after another according to 
seniority, etc., the elder of such sons & the heirs 
male of his body being always preferred before 
the younger of such son A sons A the heirs male 
of their bodies, A in default of sucli issue, to the 
daughter A daughters of the body of A. as tenants 
in common in tail, remainder over : — Held : A. 
only took an estate for life, A the words heirs male 
of her body were explained by the subsequent 
words to mean first A other sons. — Goodtitle d. 
Sweet i». Herring (1801), 1 East, 261 ; 102 E. H. 
102. 


Annotations : — Consd. Poole v. Poole (1804), 3 Bos. A P* 
620; East r. Twyford (1853), 4 IT. L. ('as. 517. Refd. 
Pet herston r. Fetlierston (1835), 3 Cl. A Pin. 67 ; Jordan 
v. Adams (1861), 9 C. B. N. S. 483 ; lie Hobbs, Hobbs v. 
Hobbs, [1917] 1 Cb. 569. 


7271. - .J— To entitle a man to take as 

heir male by purchase, he must be heir as well as 
male (Baylky, .1.). Doe d. Winter v. Perratt 
(1826), 5 IP A C. US ; 7 Dow. A Rv. K. B. 733 ; 
4 L. J. (). S. K. B. 240; 108 E. R. 19; affd. 
(1813), 9 Cl. A Pin. 006, H. L. 

Annotations Refd. Doe d. Spencer r. Pedle> (1836). 
Tyr. A Gr. 882 ; Doe d. Angell r. Angell (1846), 10 Jm*. 
705 ; Vernon v. Wright (1858), 7 H. L. (’as. 36 ; lie 
Chapman, Pllick v. Cox (1883), 19 L. T. 673 ; Van 
Grutten i\ Poxwell, Poxwell v. Van G rut ten, [1897] 
A. C. 658; Lightfoot r. Maybcry, 119111 A. C. 782. 
Mentd. Shoro v. Wilson (184 2), 9 Cl. A Pin. 355. 


7272. .] — The heir general, a male 

but not heir male of the body of the devisor, does 
not answer the description of “ next male heir ” 
in a devisee for lives, remainder to the “ next 
male heirs ” of the devisor. — Doe d. Eustace v. 
Easley (1835), 1 Cr. M. A R. 823; 1 Gale, 36; 
5 Tyr. 450 ; 4 L. .T. Ex. 87 ; 149 E. R. 1313. 

7273. — — .j In order to take under a 

devise “ to the heir male of A.” the devisee need 
only be heir in tail male, where it appears upon 
the whole will that testator could not have 
intended that the devisee should be A.’s heir 
general. — Doe d. Angell v. Angell (1846), 
9 Q. B. 328 ; 15 L. J. Q. B. 193 ; 6 L. T. O. 8. 
520; lOJur. 705 ; 115 E. R. 1299. 


Annotations : — Consd. Lightfoot v. Maybery* 11914] A. C. 

782. Refd. 8il cocks v. Silcoeks, |1916] 2 Ch. 161. Mentd. 

Baines v. Lumloy (1868), 16 W. It. 674. 

7274. —.] — The term “ heir male of the 

body,” when used by testator in such connection 
that, looking at the whole of the will, no other, 
consistent with the scheme of it, can be found, 
may be taken as intended to designate a first son 
taking as tenant in tail by purchase, on the 
determination of the life estate of his father. — 
Micklethwait v. Micklethwait (1859), 4 C. B. 


N. S. 790, 862 ; 29 L. .1. C. P. 75 ; 5 .Tur. N. 8. 
437 ; 7 W. R. 451 ; 140 E. R, 1302, 1332, Ex. Oh. 

Annotations: — Mentd. Dormer v. Ward, [1900) P. 130; 
Hubbard (otherwise Rogers) v. Hubbard (1901), 84 L. T. 
441 ; Re Blade, Watson r. Witham (1918), 87 L. J. Ch. 
536. 

7275. .] — Lightfoot v. Maybery, 

No. 7189, ante. 

7276. Gift to heir of particular name.] — 

Counden v. Clerke (1612), Hob. 29 ; 80 E. R. 
180 ; sub nom . Cownden v. Clerk. Moore, K. B. 
860 ; sub nom. Coronder v. Clerk, 1 Brownl. 
129. 

Annotations : — Consd. Winter v. Perratt (1813), 9 Cl. & Fin. 
606 ; Parker v. Nickson (1863), 1 De G. J. A Sm. 177 ; 
Lightfoot v. Maybery, [1914 J A. C. 782. Refd. Colling- 
wood v. Paco (1661), O. Brldg. 410 ; Pybus v. Mitford 
(1674), Freem. K. B. 369 ; FiHher v. Wigg (1699), 1 Ld. 
Raym. 622; Idle v. Cooke (1705), 2 La. Raym. 1144; 
Darbison d. Long v. Beaumont (1713), Fortes. Rep. 18 ; 
Brown v. Bark ham (1717), 1 Stra. 35 ; Harris v. Lincoln 
(Bp.) (1723), 2 P. Wms. 135 ; Papillion v. Voice (1728), 
Kel. W. 27 ; Godolpbin r. Abingdon (1740), 2 Atk. 57 ; 
Gulliver v. Vaux (1746), 8 De G. M. Sc G. 167 ; Crosloy v. 
Claro (1761), 3 Swan. 320, n. ; Jones v. Morgan (1783), 1 
Bro. C. G. 206 ; Buck d. Whalley v. Nurton (1797), 1 Bos. A 
1\ 53 ; Wright r. Atkyns (1815), Coop. G. Ill ; Doe d. 
Chattaway v. Smith (1816), 5 M. A S. 126 ; Cholmondeley 
v. Clinton (1820), 2 Jac. A W. 1 ; Doo d. Gord v. Needs 
(1836), 2 M. A W. 129; Chambers v. Taylor (1837), 
6 L. J. Cb. 193 ; White v. Briggs (1848), 2 Pb. 583 ; 
Holmes v. Godson (1856), 25 L. J. Cb. 317 ; Holt v. 
Sindrey (1868), L. R. 7 Eq. 170. Mentd. Bate v. Amherst 
(1662), T. Raym. 82 ; Abbot v. Burton (1708), 11 Mod. 
Rep. 181 ; Roper v. RadclifTo (1712), 9 Mod. Rop. 181 ; 
Martin d. Tregonwell v. Stracban (1744), Willes, 444 ; 
Allam r. Heber (1747), 2 Stra. 1270 ; Stanley r. Lennard 
(1758), 1 Eden, 87 ; Stephenson v. Heatbcote (1758), 

1 Pden, 38 ; Right d. Compton v. Compton (1808), 
9 East, 267 ; Miller v. Travers (1832), k Bing. 244 ; Doe d. 
Iliscocks v. Hlscocks (1839), 5 M. A W. 363 ; Evans v. 
Angell (1858), 32 L. T. O. S. 382. 

7277. - — — -.] — Under a devise of an estate, 

after the death of a testator or of a tenant for 
life, to testator’s right heirs of his name, if any 
such there be, a person not right heir at the time 
of the death of testator or tenant for life cannot 
take, but t lie estate in default of a right heir 
of testator's name will then vest in the right 
heir. -Thorpe v. Thorpe (1862), 1 H. A C. 326; 
32 L. .T. Ex. 79 ; 8 Jur. N. S. 871 ; 10 W. R. 778 ; 
158 E. R. 911. 

7278. Gift to special heir.] — -An estate tail 

may be created by devise without words of pro- 
creation. A special heir though he is not heir 
general may take by purchase under a will, if 
the devisor expressly excludes the heir general. — 
Baker v. Wall (1697), 1 Ld. Raym. 185 ; 2 

Eq. Cas. Abr. 307 ; 91 E. R. 1019. 

Annotations: — Consd. Brown v. Barkham (1717), 1 Stra. 

35 ; Doe d. Angell v. Angell (1846), 9 Q. B. 328. Refd. 
Cholmondeley r. Clinton (1820), 2 Jac. A W. 1. 

7279. Gift to right heirs.] — I Jnder a 

residuary disposition to testator’s light heirs on 
the part of her mother his sister A a nephew by a 
deceased sister were held entitled against remoter 
relations, claiming on the ground of an express 
provision by an annuity for the separate use of 
the sister.— Fokhter v. Sierra (1799), 4 Yes. 
766 ; 31 E. R. 397, L. 0. 

Annotation Consd. De Beauvoir v. De Beauvoir (1852), 
3 II. L. Cas. 521. 

7280. — — Gift to heir female.] — Counden v. 
Clerke (1612), Hob. 29 ; 80 E. R. 180 ; sub nom. 
Cownden v. Clerk, Moore, K. B. 860 ; sub nom. 
Coronder v. Clerk, 1 Brownl. 129. 

Annotations :~ Expld. Brown t\ Barkham (1717), 1 Stra. 
35. Consd. Chambors r. Taylor (1837), 6 L. J. Cb. 193 ; 
Winter v. Perratt (1843), 9 Cl. A Fin. 606 ; Lightfoot v. 
Maybery, [1914] A. C. 782. Refd. Colltngwood v. Pace 
(1661), O. Brldg. 410 ; Pybus i>. Mitford (1674), Freem. 
It. B. 369; Idle v. Cooke (1705), 2 Ld. Raym. 1144; 
Darbison d. Long v. Beaumont (1713), Fortes. Rep. 18 ; 
Harris v. Lincoln (Bp.) (1723), 2 P. Wms. 135 ; Papillion 
v. Voice (1728), Kel. W. 27 ; Godolphinv. Abingdon (1740), 

2 Atk. 57 ; Gulliver v. Vaux (1746), 8 De G. M. A G. 167 ; 
Crosley t\ Clare (1761), 3 Swan. 320, n. ; Jones v .Morgan 
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(1783),] Bro. C.C. 206; Buck cl. Whalley v. Nurton (1797), 
J Bos. & P. 53 ; Wright v. Atkyns (1815), Coop. O. Ill ; 
Doo fl. Chattaway v. Smith (1816), 5 M. A S. 126 ; Chol- 
mondeley v. Clint-on (1820), 2 Jao. A W. 1 ; White v. 
Briggs (1848), 2 Pli. 583 ; Parker v. Nickson (1863), 

1 ]>e G. J. A Sin. 177 ; Holt v. Siudrey (1868), L. It. 7 
Eq. 170. Mentd. Bate v. Amherst (1(562), T. Itaym. 82 ; 
Fisher i\ Wigg (1699). 1 Ld. Haym. 622: Abbot v. 
Burton (1708), 11 Mod. Pep. 181 ; ltoper v. Badcliffo 
(1712), 9 Mod. Itep. 181 ; Martin d. Trego n well v. Strachan 
(1744), Willos, 444 ; Allam v. Hcber (1747), 2 Stra. 1270 ; 
Stanley v. Lonnard (1758), 1 Eden, 87 ; Stephenson v. 
Heathcoto (1758), 1 Eden. 38 ; Right d. Compton v. 
Compton (1808), 9 East, 267 ; Miller v. Travers (1832), 
8 Bing. 244 ; Doe d. Gord v. Needs (1836), 2 M. A W. 
129 ; Doe d. Hiscocks v. Hiscooks (1839), 5 M. A W. 363 ; 
Holmes v. Godson (1856), 25 L. J. Ch. 317 ; Evans v. 
Angell (1858), 32 L. T. U. S. 382. 

7281 . .] — According to the most strict 

construction of the rule, the words “ heir female ” 
might at all times have been good words of 
description of a purchaser, although the party 
was not heir-at-law, if there were other words to 
explain the sense in which the words were used 
(Lord Oottenham, (■.). — Chambers v. Taylor 
(1837), 2 My. A Cr. 370; 6 L. J. Ch. 193; 40 
E. K. 083, L. C. 

Annotations -Consd. Greaves r. Simpson (1861), 33 

L. J. Ch. 041 ; Lightfoot v. Maybery, [1914] A. C. 782. 
Refd. Evans v. Evans, 11892] 2 Ch. 173. 

7282 . Gift to legal helrs.J — Testator died, 

leaving a mixed fund of real A personal estate. 
By his will lie left the whole of the income arising 
from his estate A effects to his maternal aunt A. 
for Jife, A “ the whole after her decease to my 
“ legal heirs A theirs for ever ” — Held : on the 
true construction of the words “ legal heirs A 
theirs for ever,” the heir-at-law took as residuary 
legatee of the personalty as well as the realty, A 
was in that character entitled to a grant of adminis- 
tration with the will annexed. — In the Goods of 
Dixon (1878), 4 I\ J). 81 ; 47 L. J. i\ 57 ; 39 
L. T. 234 ; 42 J. P. 713. 

J. “ Wife ” or Husband. 

(a) “ Wife.” 

7283 . General rule— Wife existing at date of 
will.] — Testator devised A bequeathed a share of 
his residuary estate upon trust to pay the income 
thereof to his son B. for life, A after his decease 
to B.’s wife for life, A after her decease upon 
trust as to both income A corpus for B.’s children 
living at B.’s decease : A the will provided for 
the cesser of B.’s interest upon alienation or bkpey., 
in which event the trustees were to apply the 
income of the share thereinbefore directed to be 
invested for B. “ A his family ” towards the 
maintenance of B., ” his wife A children.” B. had 
a wife living at the date of the will ; but she after- 
wards died, A he married a second wife, who sur- 
vived him : — Held : there was sufficient context 
in the will to rebut the presumption that the gift 
to B.’s wife for life was confined to the wife living 
at the date of the will, A the widow was entitled. 

Where the wife of a person is spoken of by a 
testator & that person is married at the date of the 
will, in the absence of any context, the wife exist- 
ing at the date of the will is the person intended 
to take (Stirling, J.). — Re Drew, Drew v. 
Drew, [1899] 1 Ch. 330 ; 08 L. J. Ch. 157 ; 79 
L. T. 050 ; 47 W. K. 205 ; 43 Sol. Jo. 120. 

Annotation f t : — Refd. Rc Coley, Hollinahead v. Coley, [1903] 

2 Ch. 102. Mentd. Re Griffith’s Policy, [1903] 1 Ch. 739. 

7284 . .] — Testatrix gave her residuary 

estate to trustees to pay the income to her son for 
life, A after his decease to “ his wife ” for her life, 
with remainder, as to the capital, for such of “ his 
children ” as should attain twenty-one equally. 


At the date of the will the son had a wife living 
A well known to testatrix. The wife died after 
testatrix A the son married again : — Held : the 
word “ wife ” must bear its primd facie meaning, as 
referring to the wife existing at the date of the 
will, there being no context to control that primd 
facie meaning ; A consequently, on the death of 
the son his second wife took no interest under the 
gift. — Re Coley, Hollinsiiead v. Coley, [1903] 
2 Ch. 102 : 72 D. J. Ch. 502 ; 88 L. T. 517 ; 51 
W. R. 503 ; 47 Sol. Jo. 491, C. A. 

7285. After-taken wife.] — Money bequeathed to 
be laid out in land to be sottled upon testator’s 
nephew A. for life ; remainder to the wife of A. 
for life, with remainders in tail to the sons A 
daughters of A. by such wife ; A. was not married 
till after the death of testator : — II eld : to extend 
to a second wife. — P eppin v. Bickford (1797), 3 
Ves. 570 ; 30 E. Jl. 1100, L. C. 

Annotations: — Consd. Boreham r. Bignall (1850), 8 Hare, 

131. Refd. Budford v. Willis (1871), L. B. 12 Eq. 105. 

7286. .] — A bequest by a husband to his 

” beloved wife,” not mentioning her by name, 
applies exclusively to the individual who answers 
the description at the date of the will, A is not to 
be extended to an after-taken wife. — (Iarratt v. 
Niblocic (1830), 1 Russ. A M. 029 ; 39 E. R. 241. 

Annotations : — Consd. Re Bryan’s Trust, Ex ?>. Darnborough 

(1851). 2 Sim. N. S. 103 ; Re Harris’s Trusts (1854), 2 Eq. 

Bop. 1110. Distd. Rc Lyne’s Trust (1869), L. Ii. 8 Eq. 

65. 

7287. .] — Testator directed trustees to pay 

an annuity to his nephew for life, without anticipa- 
tion, etc. or until bkpey. or insolvency ; A in case 
of bkpey. or insolvency to pay the same to his 
wife for the personal support of herself A him A 
his children during the life 4 of him A her A the 
survivor, with power in case of alienation, etc., 
by them or either of them to the trustees to with- 
hold payment of the annuity, or t o apply it towards 
the support of their children. Tins nephew took 
the benefit of the Insolvent Debtors Act in the 
lifetime of his first wife, living at testator’s decease, 
A afterwards married a second wife : — Held : the 
second wife took no interest in the annuity A upon 
the death of his first wife, their children became 
entitled in equal shares to the annuity during his 
life, A upon his decease the fund upon which it 
was secured fell into the residue of testator’s 
estate. — Boreham v. Bignall (1850), s Hare, 131 ; 
19 Ij. J. Ch. 101 ; 1 t Jur. 205 ; 08 E. R. 302. 

Annotations Consd. Re Lyne’n Trust (1869), L. B. 8 Eq. 

65. Folld. Firt h r. Fieldeu (1874), 22 W. B. 622. Consd. 

Re Drew, Drew r. Drew, [1899] 1 Ch. 336. Apld. Re Coley, 

Hollmshead v. Coley, [1903] 2 Ch. 102. Mentd. Southern 

t\ Wollaston (1K5‘2), 16 Beav. 166. 

7288. — .] — Re Burrow’s Trusts, No. 0054, 

ante. 

7289. - -.J— Bequest of a fund to testator’s 
son, then married, for life, A after his decease the 
fund to be divided equally between the wife of the 
son, if she should survive him, A all A every 
the child or children of the son: — Held: no 
particular wife was designated, A an after- taken 
wife who survived the son was entitled to share 
in the gift over . — Re Lyne’s Trust (1809), L. R. 
8 Eq. 05 ; 38 L. J. Ch. 471 ; 20 L. T. 735. 

A n notations : — Apld. Rc Lory (1891), 7 T. L. B. 419. Expld. 

Re Drew, Drew r. Drew, 118991 1 Ch. 336. N.F. Rc Coley. 

IIollinHhead v. Coley, [1903] 2 Ch. 102 : Rc Griffiths' Policy, 

[1903] 1 Ch. 739. Refd. Badford v . Willis (1871), 19 W. B. 

845. 

7290. — Testator left his property to 

trustees in trust as to different portions of it for 
each of his children for life, A after the death of 
each child for its issue, with a gift over of the share 
of any child dying without issue to the other 
children A their issue, A declared that if any 
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of his sons should become bkpt. his life estate 
should cease as if he were dead, k during the 
remainder of his life the trustees should apply the 
income to which, but for such forfeiture, he would 
have been entitled, for the benefit of the wife k 
children of such son in such manner as the trustees 
should think fit. One of testator’s sons was 
married at the time of testator’s death ; he sub- 
sequently became bkpt. ; his wife died, leaving 
him without issue ; & he married again k had two 
children : — Held : the trust for the wife k children 
of the bkpt. son revived as soon as there came to be 
any wife or child to take under it. — Lonuworth 
v. Bellamy (1871), 40 L. .T. Ch. 513. 

Annotation : — Consd. Re Drew, Drew v. Drew, [1899] 1 Cb. 

330. 

7291. .J— Devise to trustees to pay the 

rents to F. for life, A after his death, leaving his 
wife surviving, to pay the rents to such wife. 
The first wife of F., who was married at the date 
of the will, died after testator’s death, k F. married 
a second wife who survived him : — Held : she was 
not entitled to the rents. — Fiktii v. Fielden ( 1871). 
22 \V. R. (322. 

Annotations Consd. Jtc Lory (1891), 7 T. L. II. 119; 

Ur Drew, Drew r. Drew, [1899] 1 Ch. 330. Apld. Jtc Coley, 

Hollinshead r. Coley, [1903] 2 Ch. 102. 

7292. — Bequest by a testator, “ during 

the life of his son, to his son’s wife & children in 
equal shares, k after his son’s death to his son’s 
widow k children in equal shares.” The son's 
wife having died, k he having married a second 
time \—Held : the second wife was entitled to a 
share, her husband being still alive.- -He Lory 
(1891), 7 T. L. R. 410. 

7293. • Ur Drew, Drew v. Drew, No. 

7283, ante. 

7294. — - -.1 - Re Coley, IIollinsiiead v. 

Coley, No. 7281. ante. 

7295. Fiancee.) — Testator, domiciled in 
Jamaica, became, during a temporary residence at 
Frankfort, engaged k betrothed to a lady ; k by 
a, codicil to his will, after mentioning her by name, 
k alluding to his intended marriage with her, he 
gave £3.000 to his wife. During the engagement, 
but before the marriage, testator diet! : — Held : 
the ladv was entitled to the legacy. — SetiLOSS r. 
Ntiebel (1833), 0 Sim. 1 ; 58 E. R. 4 05. 

Annotation Refd. Bishton r. Cobb (1839), 5 Mr. & Cr. 

Mo. 

7296. Divorced wlfe.l — Where a testator by will 
bequeathed a legacy to his wife, from whom he 
was divorced subsequent to the date of the will : ~ 
Held : the legacy could be claimed, inasmuch as 
the legatee was testator’s wife at the date when the 
will was made.-— N. v. M. (1885), 1 T. L. R. 523. 

7297. .] — Testator bequeathed a share of 

his residuary personal estate in trust for his son 
for life, k after his decease in trust to pay unto 
or permit any wife of his son to receive the annual 
income of his shate during her life. The son 
married a woman from whom he was afterwards 
divorced on his petition. He died without having 
married again : — -Held : t he woman was not 
entitled to the income of the man’s share.- Re 
Morrieson, Hitch ins v. Morrieson (1888), 40 
Ch. D. 30 ; 58 L. J. Oh. 80 ; 59 L. T. 847 ; 37 
W. R. 91. 

7298. Gift during widowhood.] Testatrix 

hy her will, dated Sept. 20, 1898, devised k 
bequeathed all her real k personal estate to trustees 
upon trust to sell k as to one equal third part 
upon trust to invest k pay the income thereof to 
her son A. during his life k after his death to pay 
the income of the share to “ his wife E. during her 
widowhood ” with remainders over. Testatrix 
died on Jan. 15, 1901, & on May 0, 1907, E. obtained 


an absolute decree of divorce against her husband, 
A. on the ground of his adultery k desertion. A. 
died on Oet. 8, 1907, Neither A. nor E. married 
again after the decree for dissolution. On a sum- 
mons being taken out by the trustees to determine 
whether E. was entitled to be paid the income of 
the trust estate, A, if so, for what period : — Held : 
E. was not entitled to be paid the income as the 
gift was to commence k finish with widowhood, k 
as the lady divorced her husband, she never 
became a widow, k the period of enjoyment 
specified, had therefore never commenced. — 
Re Kettle well, Jones v. Kkttlewell (1907). 
98 L. T. 23. 

7299. Mistress.] — Testator by his will gave to 
trustees £1 ,000 stock, on trust, to pa y the dividends 
to his nephew for life, k after his decease, in case 
his nephew’s wife should survive him, to pay the 
same to her for life ; k , afterwards, on trust to 
pay the capital among his nephew’s children. The 
nephew died unmarried, but left surviving a woman 
with whom he had cohabited for many years, who 
was supposed by testator to be his wife, k was 
frequently referred to as such Held : the gift 
was void . — Re Davenport’s Trust (1852), 1 
Sm. k G. 120 ; 20 L. T. O. 8. 165 ; 17 Jur. 314 ; 
1 W. R. 103 ; 05 E. R. 55. 

7300. - .] -Testator bequeathed a life interest 

in a legacy to H. the present wife of his son J. 
There was a woman named C. living with J. k 
they had falsely represented to testator that they 
wore married Held : C. was entitled to the 
legacy, there being no evidence that the representa- 
tion had been made for the purpose of obtaining 
the legacy.— Tukner v. Brittain (1803), 3 New 
Rep. 21. 

Annotation : Apld. Anderson v. Berkley, 11902] 1 Ch. 930. 

7301. .] — Testator, believing that his 

brother J. was married to B., gave to each of J.’s 
children, “ except his eldest son, E. J., k his 
daughter M. L. £100.” He gave a fund on trust 
to apply the income for the benefit of .T., “ or 
of his wife, or all or any of his children,” 
during .T.'s life, k after his death to pay the 
income to the ” present wife ” of J., “ if she shall 
become' his widow,” for life, with remainder in 
trust for all the children of .T., “ except his eldest 
son E. .T., A his daughter M. L.” Elsewhere in 
his will he spoke of his “ nephew E. J.,” k of the 
” brother of E. J..” A “ all the other children ” of 
•T. He gave his residuary personalty to his ” niece 
M. L., daughter of” .1. The will was dated in 
1889. J. died in 1890. Testator died in 1891. J. 
had been married many years before, k his wife 
died in 1875, leaving two daughters, M. L. k 
another, who both survived testator. J. sub- 
sequently cohabited with B., by whom lie had 
seven illegitimate children, including E. .1., one 
of whom was born after the will, k all of whom 
survived test ator : — Held : all the gifts were valid, 
except that the illcgitmate child born after the 
date of the will could not take. 

I do not see how I can avoid holding that when, 
in a gift “ children,” then being both legitimate 
A illegitimate children, there is an exception of 
one of the illegitimate children, the word 
“ children ” is intended to include both classes 
(North, J .). — Re Lowe, Danily v. Platt (1892), 
01 L. J. Ch. 415 ; 40 W. R. 475 ; 30 Sol. Jo. 413 ; 
nub nom. Re Lowe, Danily v. Lowe, 8 T. L. R. 
491. 

Annotations: — Distd. Re Hammond, Burniston r. White 
(1911), 105 L. T. 302. Keid. Jn the Estate of Frogley, 
[190 j] P. 137. 

7302. .] —Anderson r. Berkley, No. 7669, 

jmst. 
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7303. .j — Testator bequeathed a legacy to 

his 4 ‘ wife ’ ’ -Held : the woman with whom 
testator had lived, but to whom he had not been 
married, was entitled to the legacy. — Re Brown, 
Golding v. Brady (1910), 20 T. L. K. 257 ; 54 
Sol. Jo. 251. 

7304 . Partner in invalid marriage.] — Testator, 
who had a wife Mary, to whom he was married in 
1834, & who survived him, in 1840 went through 
the ceremony of marriage with a woman whose 
Christian name was Caroline, A who continued to 
reside with him to the time of his death. Shortly 
before his decease, he, by his will, devised certain 
property to “ my dear wife Caroline, her heirs, 
etc., absolutely ” : — Held : Caroline took under 
this devise, notwithstanding the entire description 
was not applicable to her. — Doe d. Gains v. 
Rouse (1848), 5 C. B. 422 ; 17 L. J. C. P. 108 ; 
10 L. T. O. S. 327 ; 12 .Tur. 99 ; 130 E. R. 942. 

Annotations : — Apld. Dilley v. Matthews (1863), 2 Now liep. 

60. Consd. Grant, v. Grant (1870), L. It. 5 C.P. 380. 

7305. .j- — (l) Illegitimate children cannot 

take under a gift to a class of children, unless it is 
(dear that the legitimate children never could have 
taken under the gift. 

(2) It is settled, that a bequest cannot be made 
by a man to his future illegitimate children, for 
they can have acquired no title by repute ; but 
it- is not settled whether a gift can be made to the 
future illegitimate children of a woman. 

A testator haying married his deceased wife’s 
sister, A while living with her as his wife, made his 
will, whereby he gave all his real A personal estate 
' | to my wife,” for life, & after her death, upon trust 
“ for all A every my children hereafter to be born.” 
At the date of the will, testator had no children 
whatever, but two days after, a son was born : — 
Held : the son could not take under the gift to liis 
children “ hereafter to lie born.” 

(3) I entertain no doubt that when testator 
gave certain property “ to my wife,” he considered 
that there was some person who could take under 
that designation. He could not be referring to 
any future wife he might marry, for a subsequent 
marriage would revoke the will. Then it appears 
from the evidence, that he had gone through the 
ceremony of marriage with the sister of his deceased 
wife, whom he could not legally marry, but that 
he called her his wife, A treated her as such. I 
consider that there is a good designation of her, 
A that it is the same as if he had called her Susan 
Broom ; I am of opinion that she takes under the 
bequest (Romilly, M.R.). — Pratt r. Mathew 
(1856), 22 Beav. 328 ; 25 L. ,T. Oh. 409 ; 27 L. T. 
O. S. 74 ; 2 Jur. N. S. 364 ; 4 W. R. 418 ; 52 K. li. 
1134 ; on appeal , 8 De G. M. A G. 522, L. ,1 J. 
Annotations As to (1) Refd. Holt v. Siudroy (1.868), L. It. 

< t< q * As U) Consd. Ho wart h v. Mills (I860), L. It. 

2 Eq. 389 ; Occleston v. Fuilalove (1874), 9 Cli. App. 147. 
Refd. Medwortli v. Pope (1859), 27 Beav. 71 ; Lenina v. 
Bean (1870), 39 L. .1. Ch. 847. Generali]/, Mentd. Mitchell 
v. Colls (1860), John. 674 ; Clarke r. Colls (1861), 9 H. li. 
Cas. 601. 

7306. .] — -A married woman, who had been 

separated for nineteen years from her husband, 
married testator by the description of a widow. 


She had, about that- time, heard a report that her 
husband was living A had made some loose 
inquiries, but believed lie was dead. Testator 
having made bequests “ to his wife,” A the ct. 
being of opinion that the evidonco showed no fraud 
on her part towards the testator : — Held : she was 
entitled to the legacies . — Re Petts (1859), 27 
Beav. 576 ; 54 E. R. 228 ; sub nom. Re Pitts, 29 
L. J. Oh. 168 ; l L. T. 153 ; 5 Jur. N. 8. 1235 ; 
sub nom. Re Pitts’ Will, Ex p. Nicholson, 8 
W. R. 157. 

7307 . .] — Testator separated from his wife, 

A went through the ceremony of marriage with 
another woman, with whom he lived for many years 
as his wife. By his will he made her his residuary 
legatee as “ my wife.” The first wife was still 
alive : — Held : the second wife was the person 
intended A grant of probate made to her as 
residuary legatee . — In the Goods of IIowe (1884), 
48 J. P. 743 ; 33 W. R, 48. 

7308. Gift during widowhood.] — Testator, 

after giving a legacy of £200 to his wife directed 
his trustees “ in addition thereto to pay to my wife 
so long as she shall continue my widow A unmarried 
an annuity of £300, or otherwise in lieu A in sub- 
stitution of the annuity, at the option of my wife 
if she shall prefer it a legacy of £2,000.” After 
the date of the will the marriage was declared 
null by the Divorce Gt. in a suit brought by the 
wife against testator. After this testator died 
leaving the lady surviving : ■ Held : although if 
the lady had been testator’s wife at his decease, the 
words “ shall continue my widow A unmarried ” 
might have been in substance the same as “ shall 
continue unmarried ” the reference to widowhood 
could not on that ground be treated as surplusage 
but was the principal part of the condition A as 
the lady did not at testator’s death fill the position 
of testator’s widow she could not take the annuity. 
— Re Boddington, Boddington v. (’lair at (1884). 
25 Ch. D. 685 ; 50 L. T. 761 ; 32 W. R. 448, C. A. 

Annotations : — Consd. In the Goods of Howe ( I 884), 33 W. It. 
48 ; N. v. M. (1885), 1 T. L. K. 523. Distd. Anderson v. 
Berkley, [19021 1 Ch. 936. Folld. He Kottlowoll. Jones r. 
Kettle well (1907), 98 L. T. 23. Distd. He YVugstafl, 
Wagstafl! v. Jalland, [1908] 1 Ch. 162; He Hammond, 
Burniston v. White, [191 1J 2 Ch. 342. Refd. Re Bolton, 
Brown r. Bolton (1886). 54 L. T. 39C ; He Lowe, Danily v. 
Platt (1892), 40 W. R. 475 ; He Howard. Taylor v. Howard 
(1901), 84 L. T. 296 ; He Mason, Mason v. Mason, f 191 01 
1 Ch. 695. Mentd. He Joseph, Pain r. Joseph, L 1 908 J 1 
Ch. 599. 

7309 . — — — .| — Testator gave all Ids furni- 
ture, household goods A effects to his “ dear wife, 
D. .J. Wagstafl ” ; A after various pecuniary 
legacies devised A bequeathed the residue of his 
real A personal estate to his “ said wife ” A two 
other persons upon trust for sale A to invest 
A pay the interest A annual produce thereof 
to “my said wife during her life if she shall so 
long continue my widow,” A after her decease 
or second marriage, upon trust, in the events 
which happened, for plt-f . The lady whom 
testator thus described as his “ wife,” A with 
whom he went through the ceremony of marriage 
in 1893, was at that time the wife of A. G. J., 
to whom she had been married in 1884, A who was 
still living : - Held : on the evidence, testator knew 
at the lime lie went through the ceremony of 
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-—I. (a). 

7304 i. Partner in invalid marriape.] 
77i lIL A^Tc Fra serU91 3) , 16 c. L. R. 

A i AUS, 


7304 ii. 


-.] — Testator left ccrtai 


• » — *'>•». V VWi 

property to " my wife, J. R.,” who ha 
gone through a form of marriage wit 
him in 1902, & had lived with him a 
his wife till Ids death in 1906, bu 
who was in fact still the wife of soothe 


man, a supposed divorce from the 
latter being invalid : — 7 1 eld : the be- 
quest was good, & J. U. entitled to 
the property. — Reeves v. Reeves 
(1908), 12 O. W. R. 124 ; 16 O. L. R. 
588.— CAN. 

n. Presumption in favour of wife 
existing at date of will.] — A devise 
made in a will ** to my wife ** was 
claimed by two women, with both of 
whom testator had lived in the re- 


lationship of husband & wife : — Held •* 
even if the first marriage was assumed 
to have been validly performed, oil 
the surrounding circumstances showed 
that, by the words ” to my wife," 
testator intended to indioate the 
woman with whom ho was living, in 
that relationship, at the time of the 
execution of the will & thereafter up 
to tho time of his death. — Marks v. 
Marks (1908), 40 S. C. R. 210.— CAN. 
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marriage that the lady was then the wife of A. G . .7 .. 
& consequently, upon the true construction of this 
will she was entitled to a life interest in the 
residuary estate unless k until she contracted a 
marriage subsequent to the death of testator. — 
Re Wagstaff, Wag staff v. Jalland, [ 1 008 J 1 Ch. 
162 ; 77 E. J. Ch. 190 ; 98 1,. T. 149 ; 24 T. E. R. 
136, C. A. 

Annotation ' Distd. AV Hammond, Burniston v. White 

(1911), 105 L. T. a 02. 

7310 . • .] — Pltf., Mrs. B.’s husband, dis- 

appeared in 1894, k was supposed to be drowned 
though it was found impossible to trace him. In 
1903 Mrs. B. went through the ceremony of 
marriage with testator. All the circumstances 
were explained to testator & he k Mrs. B. believed 
that their marriage was perfectly valid, although 
there might be a slight risk of B. being still alive. 
They lived together as man k wife until testator’s 
death in 1906. By his will testator gave to his 
wife his household effects “ during her widow- 
hood k after her decease or second marriage ” he 
gave them to his daughters. He also gave her the 
use of a house k an annuity upon similar terms. 
After testator’s death pltf. lived in the house k 
received the annuity till the autumn of 1910, when 
it was discovered that B. was still alive. Mrs. B. 
brought this action for a declaration that she was 
the person described in the will as the wife of 
testator k was entitled as his widow to all the 
rights k interests given by the will during widow- 
hood : — Held : the words “ din ing her widow- 
hood ” did not import a condition, k pltf. was 
entitled to enjoy the property until she died or 
married again.-'- Re Hammond, Burniston v. 
White, [1911] 2 Ch. 312 : 89 E. .1. Oh. 690 ; 105 
L. T. 302 ; 27 T. L. B. 522 ; 55 Sol. Jo. 649. 


(/>) “ Husband." 

7311. After-taken husband.]— 1 Testatrix gave the 
interest of certain money in the funds to her 
daughter M. for life, k after her decease the capital 
to be divided between the husbands of her 
daughters A her son, or such of them as might be 
living at' the decease of her daughter M. One of 
the daughters married a second husband, after the 
death of testatrix, who was living at the death 
of the tenant for life 7 . 1 eld : testatrix meant 
to designate the particular husbands living 
at the time she made her will, k the second 
husband was not entitled to a share of the trust 
fund. — Re Bryan’s Trust, Ex p. Daenhorough 
(1851), 2 Sim. N. S. 103 ; IS L. T. O. S. 2G9 : 61 
E. IE 279 ; mb nom . Ex p. Bryan’s Trust, 21 
E. J. Ch. 7. 


Annotations: -Folld. Franks r. Brooker (1800), 29 L. ,7. 

Ch. 292. Distd. lie Dyne's Trust (1809), L. U. 8 E<j. 0.1. 

7312. . ! — A testator referred to his five 

daughters as the wives of five persons he named, k 
he gave life interests in separate legacies to liis 
live daughters, k afterwards to their respective 
husbands : — Held : the latter gift was confined to 
their then existing husbands. - Franks v. Brooker 
(1860), 27 Beav. 035 ; 29 E. J. Ch. 292 ; 1 E. T. 
426 ; 6 Jur. N. S. 87 ; 8 W. IE 205 ; 54 E. JE 
252. 


7313. .]— A testator gave his estates to 

trustees upon trust to pay the rents to his two 
daughters, both then unmarried, in equal shares 


during their respective lives “ independently of 
the control of any husband or husbands with 
whom they or either of them might happen to 
intermarry ” ; k after their respective decease, 
upon trust to convoy the estates “ unto & equally 
between the respective husbands of them, my said 
daughters, to hold to them respectively, k their 
respective heirs k assigns ” ; with a proviso, that 
if either of his daughters should “ depart this life 
unmarried,” her share should go to the survivor 
for her life, k on her decease the whole should be 
conveyed to the husband of the surviving daughter. 
Both daughters married. One died in the life- 
time of her husband. Then the husband of the 
other died, having devised bis interest in the estate 
to his wife absolutely : — Held : the surviving 
daughter could make a good title to a moiety of 
tlie estate ; for that a gift to an unmarried woman 
for life, with remainder in fee to her husband, 
gives an indefeasibly vested remainder in fee to 
her first husband. — Kadford v . Willis (1871), 
7 Ch. App. 7 ; 41 L. J. Ch. 19 ; 25 E. T. 720 ; 20 
W. R. 132, E. JJ. 

Annotations : — Mentd. Bell r. Iloltby (1879), L. R. 15 Kq. 
178 ; AY Grayson (1879), 48 L. J. Ch. 554 ; Re Allsop A 
Joy’s Contract (1889), G1 L. T. 215 ; Re Drew, Drew v. 
Drew, [1899] 1 Ch. 550. 

7314. Divorced husband.] — A testator devised 
property to his daughter for life, k after her death 
in trust for “ any husband with whom she might 
intermarry, if he should survive her, for his life.” 
The daughter married deft, k w 7 as divorced from 
him on his petition, k he married again k sur- 
vived her : — Held : deft. w r as entitled to the pro- 
perty devised for his life. — B itllmore v. Wynter 
( 1883), 22 Ch. D. 619 ; 47 J. P. 373 ; sub nom. Re 

LMOKE, Bullmore v. Wynter, 52 L. J. Ch. 

; 48 E. T. 309 ; sub nom. Bulmokei'. Wynter, 
31 W. IE 396. 

Annotation : — Dbtd. AV Morrieson, Hitchins v. Morrieson 
(1888), 40 Ch. JL 50. 

J. “ Next of Kin." 

(a) In General. 

Compare Settlements, Vol. XL., pp. 579, 580, 
Nos. 1142-1151. 

7315. Whether restricted to nearest blood rela- 
tions — “ Next of kin 99 simpliciter.J — Gift of residue 
to be divided among next of kin, share k share 
alike, shall be divided among surviving brothers, 
nephews, k nieces, representing deceased brothers 
k sisters, per capita , not per stirpes Phillips v . 
Garth (1790), 3 Bro. C. C. 01 ; 29 E. IE 410. 

Annotations Apld. Davenport v. H anbury (1796). 5 Vob. 
257. Dbtd. Garrick v. Camden, Patton r. Jones (1807), 14 
Vch. 572. Consd. Smith v. Campbell (1815), Coop. G. 275. 
N.F. Brandon r. Brandon (1819), 5 SA\aii. 512. Apld. 
Hinckley v. Maelarens (1832), 1 My. A K. 27. N.F. 
Elmaley r. Youn? (1835). 2 My. A K. 780 ; Withy r. 
Mangles (1843), 10 Cl. A Fin. 215. Distd. Horn v. Coleman 
(1853), 1 Sm. A G. 169. Refd. Holloway r. Hollowaj 
(1800), 5 Ves. 399. Mentd. Cholmondeley v. Clinton 
(1820), 2 Jac. A W. J. 

7316. - — .| — Where the w r ords “ next of 

kin ” are used simplk'Uer in a gift over, k without 
any explanatory context showing a different 
intention on the part of testator, they must be 
taken to mean next of kin according to 
Statute of Distributions. — H inckley v. Mac- 
larens (1832), 1 My. k K. 27 ; 39 E. R. 591. 

Annotations : — Overd. Elmaley v. Young (1835), 2 My. & 
K. 780. N.F. Withy v. Mangles (1843), 10 Cl. k Fin. 215. 


PART XVI. SECT. 17, SUB-SECT. 11. 

—I. (b). 

o. Construction of devise “ to the 
husband of A .”] — A devise or bequest 
“ to the husband of A.,” if there be 
no such person, either at the date of 
the will, or at the death of testator, 
applies to the person who shall first 


answer the description of husband at 
any subsequent, period. — Blount v. 
Crozikr, [1917] 1 I. R. 461. — IR. 

PART XVI. SECT. 17, SUB-SECT. 11. 
— J. (a). 

p. Whether restricted to nearest blood re- 
lations .] — Gutiietl v. Ballarat Trus- 


tees, Executors & Agency Co., Ltd. 
(1922). 30 C. L. It. 293 ; [1922J V. L. R. 
607 ; 28 Argus L. It. 223.— AUS. 

q. “ My next of kin according to law 
of movable succession in Scotland .”] — 
Rutherford's Trustees v. Dickie, 
[1907] S. C. 1280 ; 44 8c. L. R. 960 ; 
1 5 S. L. T. 296. —SCOT. 
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Wills. 


Sect. 17 . — Description of donees: Sub-sect . 11, J. 

(a). } 

7317 .] — Testator, by his will, 

bequeathed a fund to trustees, upon trust to divide 
the same “ equally amongst his next of kin ” : — 
Held : the nearest of kindred in blood, A not the 
next of kin under the Statutes of Distribution, 
were entitled. — Avison v. Simpson (1859), John. 
43 ; 33 L. T. O. S. 27 ; 5 Jur. N. S. 594 ; 7 W. It. 
277 ; 70 E. It. 3,32. 

7318. — .1 — Snow v . Teed, No. 7455, post. 

7319. .] — The words next of kin in an 

English will which contains a legacy to the next 
of kin of a deceased foreign subject must be con- 
strued according to English law, A so construed 
they mean, in the absence of any reference to the 
Statute of Distributions, the nearest blood relat ions 
in an ascending & descending line, including those 
of the half blood, subject , however, to any question 
of status that mav arise . — Re Fergcsson’r Will, 
[1902] 1 Oh. 483 ; '71 D. J. Oh. 300 ; 50 W. R. 312 ; 
46 Sol. Jo. 247. 

7320. “ Next of kin in blood.**] — U Alton 

r. Foster, No. 7324, post. 

7321. — “Legal or next of kin.**] — A 

testator bequeathed his personal estate equally 
between his wife A children, A directed that the 
share of his daughters should be vested in the bank 
in their own name A the interest for life to be 
received by them, to remain as a jointure for their 
use in case of their marrying, untouchable by their 
husbands, “ but to descend to their legal or next 
of kin ** : — Held : “ legal or next of kin ” meant 
nearest of kin without regard to the Statutes of 
Distribution. Harris v. Newton (1877), 46 

L. J. Ch. 268 ; 30 L. T. 173 ; 25 W. It. 228. 

7322. Statutory next of kin.] — C arr v . Red ford 
(1078), 2 Rep. Ch. 146 ; 21 E. R. G41. 

Annotations : — Apld. Brimsden v. Woolredgo (1705), Anil). 

507. Consd. Stoddart r. Nelson (1855), 0 Do G. M. G. 

G8. 


7323. Next of kin of daughters- Husband 
of daughter excluded.] — Under a bequest, in the 
event of daughters dying without leaving issue, 
in trust for the persons who would, at the time 
of the decease of such daughters respectively, be 
entitled as next of kin, or otherwise, to the personal 
estate of such daughters respectively, under the 
Statutes, made for the distribution of intestate’s 
effects :—Hcld : the husbands of the daughters did 
not take. — Milne v . Gilrart (1854), 5 De C«. M. 
A G. 510 ; 2 Eq. Rep. 999 ; 23 L, J. Ch. 828 ; 2 
W. R. 611 ; 43 E. R. 968 ; sub nom. Milne r . 
Gilrart, Mii.ne r. Milne, Milne v . Walker, 23 
L. T. O. S. 290 ; 18 Jur. 611, L. J.T. 

7324. Necessity for express reference to 

statute.] “ Next of kin in blood ” means the 
person who is the nearest relation to the pro- 
positus at the time of his death, A not the next of 
kin according to the Statute of Distributions, unless 
there be upon the instrument creating the gift 
distinct indication that that is the intention. 

A testator gave his daughter the income of a 
fund for life, remainder to her children ; in default 
of children as she should appoint ; in default of 
appointment to her “ next of kin in blood, as if she 
had died unmarried.” She died without children, 
A without appointing, A she left one sister, A 
children of her deceased brothers A sisters, her 
next of kin according to the statute : — Held : the 
sister was entitled to the whole fund. — II ALTON v. 
Foster (1868), 3 Ch. App. 505 ; 37 L. J, Ch. 547 ; 
18 L. T. 623 ; 16 W. R. 683, L. JJ. 


Annotations : — Consd. Tie Gray *8 Sottlmt., Akors v. Sears, 
[I89GJ 2 Ch. 802. Refd. Day r. Day (1870), 18 \V. R. 
41 7 ; Harris v. Nowton (1877), 25 W. R. 228 ; Brigs v. 
Brigs (1885), 54 L. J. Ch. 461. 


7325. Implied reference to statute — “ As 

if I had died intestate.”] — Residuary clause, “ to 
be divided amongst my next of kin as if I had died 
intestate ” : a bequest to the next of kin ; as they 
would take under an intestacy A the widow is 
not one of the “ next of kin ” in the ordinary sense ; 
or in the sense, in which testator used the words. — 
Garrick v. Camden (Lord), Patton v. Jones 
(1807), 14 Ves. 372 ; 33 E. R, 564, D. C. 

Annotations : — Consd. Jenkins v. Gower (184G), 2 Coll. 537. 
Apld. Milne i\ Gilbart (1854), 5 De G. M. & G. 510 ; lie 
Parry, Leak r. Scott (1888), 4 T. L, It. GOG ; lie Gray's 
Settlmt., Akers v. Sears, [189G| 2 Ch. 802. Reid. Bailey r. 
Wright, (1811), 18 Ves. 49 ; Smith v. Campbell (1815), 
Coop. G. 275 : Brandon r. Brandon (1819), 3 Swan. 312 ; 
Elmsloy r. Young (1835). 2 My. & K. 780 ; Withy v. 
Mangles (1843), 10 Cl. & Pin. 215 ; Kidd v. Frazer (1851), 
J8 L. T. O. S. 13. ; Ash v. AhIi (18G3), 9 L. T. 073. 

7326. — “As in case of intestacy.**] — 

Under a gift of residue to testator’s wife for life to 
her separate use, with an absolute power of 
appointing the principal by deed or will, A a gift, 
in default of such appointment, to her next of kin 
as in case of intestacy : — Held : the gift of the 
principal had not lapsed by the death of the wife 
in testator’s lifetime, but her next of kin, accord- 
ing to the statute, were entitled to the benefit of 
it. — Edwards v. Haloway (1848), 2 Ph. 625 ; 
2 De G. A Sm. 248 ; 17 L. J. Ch. 329 ; 12 L. T. 
O. S. 101 ; 12 Jur. 487 ; 41 E. R. 1085, L. C. 

A nnotation : — Folld. Nichols r. Hnviland (1855), I K. & J. 
501. 


7327. — - Reference to death unmarried.] 

— In a will a gift was made of personal estate to 
A. for life, A afterwards to R. her husband, for 
life, A then to such persons as A. should appoint, 
A in default to the person or persons who should 
be the next of kin of A. according to the Statutes 
of Distribution, in the like manner A proportions 
as if she had died without, ever having been 
married. A. died in the lifetime of testatrix, 
leaving testatrix who was her mother, A a nephew 
of the half blood, no relation to the testatrix, her 
next of kin according to the Statutes. Testatrix 
died. R. the husband, A the nephew, survived, 
the nephew being then the sole next of kin of the 
daughter A.: Held: the nephew was entitled 
A there was no lapse. — Nichols v. IIaviland 
(1855), 1 K. A J. 504 ; 1 Jur. N. S. 891 ; 69 E. R. 
558 ; sub vow. Nichols r. IIaviland, IIaviland 
v. Leighton, 26 L. T. (). S. 52. 

7328. Express reference to statute.] —A., 

after specific bequests to different- members of his 
family, gave the residue to three persons, in trust 
to pay the dividends to his son for life, A after 
the son's tiecea.se to pay to any widow of the son, 
who was not then married, an annuity of £600 for 
life, A the residue to his son’s children. A, in 
case there should not be any child of the son ” then 
to stand possessed of the same, in trust for such 
person or persons of the blood of me, as would by 
virtue of the St atutes of Distribut ions of intestates’ 
effects have become, A been ” then ” entitled 
thereto, in ease I had died intestate.** At A.’s 
death, he left the son A four daughters him sur- 
viving. The son married, enjoyed the dividends 
of the residue during life, A died without ever 
having had a child : — Held : (1 ) the word “ then ” 
even if treated as an adverb of time, referred only 
to the time when the persons entitled would corno 
into possession of what had been bequeathed to 
them ; (2) the persons entitled were to be ascer- 
tained at the death of testator ; (3) the son was 
one of those persons, A his right as one of the next 
of kin was not affected by the previous gift of a 
life interest in the whole of the residue, so that, on 
the death of the son without issue, the residue 
became divisible into five shares, of which his 
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personal representatives took one, A his sisters the 
other four. — B ullock v. Downes (1800), 9 H. L. 
Cas. 1 ; 3 L. T. 194 ; 11 E. R. 027, H. L. ; affg. 
8. C. sub nom. Downes v. Bullock (1858), 25 
Beav. 54. 

Annotation » : — As to (2) Consd. Chalmers v. North (I860), 28 
Beav. 175. Apld. Boyds v. Boyds (1863), 1 New Rep. 
510 ; Michell v. Bridges (1804), 11 L. T. 727. Consd. 
Day v. Day (1870), 18 W. B. 417. Apld. Cusack v. Bood 
(1876), 24 W. B. 891. Distd. He Moriey’s Trusts (1877), 
25 W. B. 825. Folld. Mortimore r. Mortimore (1879), 4 
App. Cas. 448. Apld. Hood v. Murray (1889), 14 App. 
Cas. 124 ; lie Bees, Williams v. Davies (1890), 44 Ch. D. 
484 : He Nash, Brail v. Bcvan (1894), 71 L. T. 5 : He Ford, 
Batten v. Sparks (1895), 72 L. T. 5. Distd. He Mellish, 
Day v. Withers, [11)10] 1 Ch. 502 ; Hutchinson v. National 
Befuges for Homeless 6c Destitute Children, (1920] A. C. 
794. Reid. Lees v. Massey (1801), 3 Do G. F. 6c J. 113 ; 
Travis i\ Taylor (1806), 12 Jur. N. 8. 791 ; White v. 
Springett (1809), 4 Ch. App. 300 ; St-m-ge & G. W. By. 
(1881), 19 Ch. IJ. 444 ; Clarke v. Hayne (1889), 37 W. B. 
067 ; He King’s Settmt., Gibson v. Wright (1889), 00 
L. T. 745 ; He Wilson, Wilson v. Batchelor, [1907] 2 Ch. 
572; He Winn, Brook v. Whitton, 11910] 1 Ch. 278; 
He Helsby, Neate r. Bozie (1914), 84 L. J. Ch. 082. 
( Hneratly , Mentd. Stockdalo v. Nicholson (1807), L. B. 4 
Eq. 359 ; Jtc Banking’s Settmt. Trusts (1808), L. B. 0 
Eq. 001 ; He Boby, Hewlett v. Newington, |1908] 1 ( ’h . 
71 ; lie Nightingale, Bowden v. Griffiths, [1909] 1 Ch. 385. 

7329. - • — — .] — Where a testator expressly 
bequeaths property to his next of kin according to 
the Statutes of Distribution, ho docs not mean, 
as a general rule, those only to take who have been 
held to 1 i 11 that character ; but what lie does mean 
is, that the law is to distribute his property as it 
would do in the ease of an intestacy. 

Where a testator said in his will, “ the residue 
of my personal estate A effects, not hereinbefore 
disposed of, I propose to bequeath by a codicil to 
this my will, or otherwise to allow the same to go 
to my next of kin, according to the statutes for 
the distribution of the estates of intestates ” ; A 
testator died without having made any codicil 
to his will, leaving no children, but a widow A 
several next of kin : — Held : there was no express 
gift of the residuary personalty to the next of kin ; 
but the property must go A be distributed as 
undisposed of by testator. — Ash v. Ash (1803), 
33 Beav. 1ST ; 9 L. T. 073 ; K) Jur. N. 8. 142 ; 
12 W. R. 189 ; 55 E. R. 338. 

7330. — .] -Where there is a gift to a 

class to be ascertained bv reference to the Statute 
of Distributions, the shares in which the class take 
as well as tin 1 persons who are the objects of the 
gift are prhnd facie to be determined by the statute, 
A it makes no difference whether the gift be a gift 
for “ such person or persons as under the Statute 
of Distributions of intestates’ estates would be the 
next of kin ” or a. gift to “ such persons as would 
be entitled under the statute ” or “ as would take 
according to the statute. ” — lie Nightingale, 
Bowden v. Griffiths, [1909] 1 Cli. 385 ; 78 L. J. 
Ch. 190; 100 L. T. 292. 

7331. — .] — Intestates Estates Act, 1890 

(c. 29), is not an Act proper to be included in the 
expression “ Statutes of Distribution ” ; still less 
in the phrase used by testator “ statutes for the 
distribution of the personal estates of intestates ” : 
— Held: (1) therefore, a claim by the widow of 
testator under Intestates Estates Act, 1890 (c. 29), 
s. 2, for a further sum of £500, in addition to her 
share of testator’s residuary estate under the 
“ Statutes of Distribution ” failed ; (2) the 

Intestates Estates Act, 1890 (c. 29), did not apply 
to a case where there was no intestacy, A the 
persons participating in the residuary estate of 
testator took solely under the will. A not by virtue 
of the statutes. — He Morgan, Morgan v. Morgan, 
[1920] 1 Ch. 190 ; 89 L. J. Ch. 97 ; 121 L. T. 573 ; 
03 Sol. Jo. 759. 

Sec, now , Administration of Estates Act, 1925 
(e. 23), s. 50 (2). 


7332. - — — Subject to specific exclusion by 

testator.] — Certain property was bequeathed by 
will to be held by trustees, in events which 
happened, “ in trust for such person or persons as 
under the statutes for the distribution of the 
estates of intestates shall, exclusive of my daughter 
li., A of my said grandchild, G. A her issue, if any, 
then be my next of kin ; such persons, if more 
than one, to take in equal shares as tenants in 
common.” When the events happened, there 
were living the above-named daughter A grand- 
child, 6c a sister of testator, 6c two nephews, sons 
of his deceased brother Held : the effect of the 
will was to exclude the daughter 6c grandchild, A 
the sister A nephews took in equal shares per 
capita. — lie Taylor, Taylor v. Ley (1885), 52 

L. T. 839, C. A. 

Annotation: — Consd. Hutchinson r. National Befuges for 

Homeless & Destitute Children, [1920] A. C. 794. 

7333. Gift to kindred.] — White v. Simpson 
(1030), Toth. 129 ; 21 E. R. 144. 

7334. - - -.] —Griffith v. Jones (1080), Freein. 

Ch. 90 ; 2 Rep. Ch. 394 ; 22 E. R. 1082. * 

7335. Nearest of kin & blood.] — Periman 

v. Pierce (1022), J. Bridg. 14 ; Palm. 303; 123 
E. R. 1160 ; .s mb nom. Pertn v. Pearce, 2 Roll. 
Rep. 250 ; sub nom. Peryman v. Peirce, Beni. 
100. 

Annotations : — Consd. Winter r. Perratt (1849), 9 Cl. Sc. Fin. 

006 ; lte Chapman, FJlick v. Cox (1883), 49 L. T. 673. 

7336. Reference to Statute of Distribu- 

tions ~ Next of kin.] — Markham v. Ivatt, No. 
7371, post. 

7337. Gift to next of kin in equal degree.] — Under 
a residuary bequest to “ the next of kin in equal 
degree ” brothers entitled, excluding nephews 6c 
nieces. — Wimbles v. Pitcher (1800), 12 Ves. 433 ; 
33 E. R. 104. 

Annotations : — Reid. Brandon v. Brandon (1819), 3 Swan. 

312 ; Withy v. Mangles (1843), 10 Cl. & Fin. 215. 

7338. Gift to next of kin of husband & wife - 
Whether separate classes.] — An unmarried woman, 
upwards of eighty years of age, devised lands to 
trustees 6c their heirs, upon trust for her kinsman, 
W., during his Jife, A, after his decease, for his 
children then living in fee ; 6c in case W. should 
die without leaving any such child, then upon 
trust to convey the lands to the next of kin of 
her late father A mother, J. 6C T., both deceased, 
his or her heirs 6c assigns, 6c if more than one, in 
equal shares, A proportions. J. A T. were not 
related to each other, A at the date of the will, 
they had no children, or descendants of children, 
except testatrix herself ; so that, at her death, 
there was no person who was of kin both to her 
father A to her mother : — Held : no person could 
take, under the ultimate devise over, unless he 
was next of kin both to the father A to the mother, 
A, tli ere being no such person, the property 
devolved to testatrix’s heir. — Pyckoft v. Gregory 
(1829), 1 Russ. 520; 0 L. J. O. 8. Ch. 121 ; 38 
E. R. 903, L. C. 

Annotations Distd. He Soper, Naylor v. Kettle, [1912] 2 

Oil. 467. Mentd. Suisse r. Lowtlier (1843), 7 Jur. 808. 

7339. .J — M. 8., testatrix, was the 

widow of W. S., who had previously been married 
to 8. 8. There was one son by the marriage of 
W. 8. A M. 8., but no issue of the former marriage. 

M. 8., by her will gave leasehold property to the 
son for life, A after his decease to his lawful issue 
equally. In the event of his death without leaving 
a lawful child, which event happened, she gave 
the property to “ the nearest of kin of my late 
husband W. 8. A of 8. 8., his former wife, deceased, 
in equal shares A proportions.” As far as was 
known W. S. A 8. 8. were not relations before 
marriage. 8. 8. left next of kin : — Held : the gift 
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was to a class consisting of the nearest of kin of 
W. S. & the nearest of kin of S. S., A not to a 
class consisting of persons who were nearest of 
kin to both of them. — Re Soper, Naylor v. Kettle, 
[1912] 2 Ch. 407 ; 81 L. J. Oh. 820 ; 107 L. T. 
525. 

7340. Propositus ascertained by context.] — Testa- 
tor made certain bequests on the death oi his wife, 
A directed, that if the person entitled to claim any 
property by virtue of his will, should die before he 
could prosecute his claim thereto, the property so 
falling to the deceased person should be divided 
“ amongst the nearest relations A next-of-kin ” : — 
Held : testator thereby intended not his own, but 
the next of kin of such legatee. — Hobson v. Ibbs 
(1837), Donnelly, 220 ; 0 L. J. Ch. 213 ; 47 E. R. 
337, L. C. 

7341. “ Nearest of kin in male line.**] — Testa- 
tor directed that a certain portion of his property 
should be invested, A the dividends, etc., paid 
among his brothers A sisters A their children ; 
that the residue should accumulate for twenty- 
one years after his death, at the end of which time 
the accumulated fund, to which testator gave the 
name of his “ capital property,” was to become the 
property of ” the then nearest of kin to myself 
in the male line in preference to the female line.” 
The “ inheritor ” of this capital property was to 
assume testator’s surname ” if not of that sur- 
name,” & was to “ bear A use the arms, with the 
differences, which may have been at any time 
previous to my death assigned to me.” Testator 
in a memorandum, dated some time afterwards, 
A which was admitted to proof as a codicil, directed 
that his gold medal given for the capture of Java, 
should descend with ‘‘ the patent of my armorial 
bearings to the inheritor of my capital property.” 
The Crown, in consideration of the distinguished 
services of testator, had, between the date of the 
will A of the codicil, made a grant of arms to 
testator “ A his descendants,” A failing them, 
then, with the omission of emblazoning the Java 
medal, ‘‘to be borne by the descendants of his 
late father, with due A proper differences.” At 
the date of the will A at the death of testator he 
had two brothers A several sisters living. The 
two brothers, unmarried, the unmarried sisters, 
& two of the married sisters died within the twenty- 
one yeai*s, leaving one married sister A the sons 
A daughters of her married sisters A of herself 
surviving. B., the son of a paternal uncle of 
testator, claimed the ** capital property ” of 
testator, as being the only person wdio answered 
the description ot ‘‘ the nearest of kin in the male 
line ” : — Held : lie was not entitled, the words of 
the will not restricting the gift to a male claiming 
through males. — Sayer v . Bradly (1850), 5 H. L. 
Oas. 873 ; 28 L. T. O. S. 59 ; 2 Jur. N. S. 887 ; 

4 W. R. 808 ; 10 E. R. 1140 ; sub nom. Sayer v. 
Boys, Bradly, etc., 25 L. J. Ch. 593, IT. L. ; affg . 
S. C. sub nom. Boys v. Bradley (1853), 4 De 
G. M. A G. 58, L. JJ. 

7342. Heir-at-law entitled — “ Nearest of kin by 
way of heirship.] — The phrase “ to my nearest of 
kin by way of heirship ” in a devise of land : — 
Held : to mean the heir-at-law. — Williams v. 
Ashton (1800), 1 John. A II 115 ; 3 L. T. 148 ; 
70 PL R. 085. 

Annotations: — Mentd. Steeveua’ Hospital r. l)yas (1864), 

10 L. T. 882 ; In the Goods of Sykes (1873), L. R. 3 1*. & D. 

7343. Devise of realty.] — Testatrix devised 

A bequeathed her real A personal estate to trustees 
upon trusts in favour of her two children or their 


issue, A after the death ox her last surviving child 
directed her trustees to sell A convert her real A 
personal estate & divide the proceeds among her 
grandchildren as therein mentioned, A in case both 
her children should die without leaving issue, 
which event happened, directed her trustees to 
stand possessed ‘‘of my real & personal estate A 
the proceeds of the same upon trust for those 
persons who would be entitled thereto under the 
statute for the distribution of the . estates of 
intestate persons in like manner as if my said 
surviving child had been absolutely seised A 
possessed of the said real A personal estate & had 
died intestate.” On a summons raising the 
question whether the heir-at-law of the statutory 
next of kin of the last surviving child or the heir- 
at-law of testatrix became entitled to the real 
estate of testatrix :—Held : upon the true con- 
struction of the will the real estate could not be 
treated as a converted fund ; the words “ under 
tlie statute for the distribution of the estates of 
intestate persons ” meant no more than if for 
these words there had been substituted the words 
“ by law ” ; A the heir-at-law of the last surviving 
child was therefore entitled to the real estate.^ — 
Re Hughes, Loddiges v. Jones, [1910] 1 Ch. 493 ; 
85 L. J. Ch. 470 ; 114 L. T. 845 ; 00 Sol. Jo. 418. 

7344. Gift to “next male kin.”] — T ucker v. 
Kllick (1883), cited in 49 L. T. at p. 074. 

Annotation : — Refd. lie Chapman, Kllick v. Cox (1883), 40 
L. T. 673. 

7345. — Males only .] — Rc Chapman, Ellick 
v. Cox, No. 7407, post. 

7346. Gift to statutory next of kin — Distinguished 
from similar limitations.] — There is no such 
character in law as the heir of a living person or as 
his statutory next of kin. There is a wide difference 
for this reason, between a gift to such of the 
“ children ” or “ nephews ” or even ‘‘ kindred ” 
of A. who shall be living at Ids death, A a gift to 
those who shall then be his statutory next of kin. 
During A.’s life there may be children, nephew’s or 
kindred. Each of them has probably sufficient 
interest though contingent to take proceedings 
to protect the fund. . . . Some or all of them 
might be made defts. in an action to administer 
the trusts. Neither of these things can be done 
where the gift is to statutory next of kin. They 
have no existence whatever in law while the 
jmopositus is living (Kay, J .). — Rc Rarsons, 
Ktocklky v. Parsons (1890), 45 Ch. D. 51 ; 59 
L. J. Ch. 000 ; 02 L. T. 929 ; 38 W. R. 712. 

Annotations : — Consd. lie Green, Green v. Moinall, [1011] 2 
Ch. 275. Refd. Allcard v. Walker, [18061 2 Ch. 369; 
Molyneux v. Fletcher, f J 898 J 1 Q. B. 648 ; lie Kllcnborough 
Towry Law v. 13urne, [1903] 1 Ch. 697 ; He Mndgx\ 11914] 

1 Ch. 115. Mentd. He Johnson, Moore v. Johnson, 11891 J 
3 Ch. 48. 

7347. Will made before Administration of Estates 
Act, 1925 (c. 23) — Effect of statute.] — Rc Sut- 
cliffe, Sutcliffe v. Robertshaw (1928), 72 Sol. 
Jo. 384. 

(b) Effect of Gift to Member of Class. 

7348. Whether excluded from class.] — D oe d. 

Garner v. Lawson, No. 7390, post. 

7349. .] — Martin v. Glover, No. 7357, 

post. 

7350. .]— Wilkinson v. Garrett, No. 7371, 

post. 

7351. .] — Say v. Creed, No. 7392, post. 

7352. .] — Re Barber’s Trusts, No. 7373, 

post. 

7353. -Gorbell v. Davison, Gorbell 
v . Forrest, No. 7390, post. 

7354. .] — Bullock v. Downes, No. 7328, 

ante. 
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7355. .] — Tavkknor v. Grindley, No. 7034, 

mite. 

Gift to widow.] — Sec Nos. 735(5-7303, post. 

( c ) Whether Widow Member of ('lass. 

7350. Whether entitled.] — Garrick v. Lam den 

(Loud), Patton v. Jones, No. 7325, ante. 

7357. .] — Testator gave £1,000 stock to his 

exors., upon trust, to pay the dividends to his wife, 
she applying same towards the maintenance of 
his granddaughter (\, the daughter of his daughter 
M., until she should attain twenty-one, & then to 
0. for life, <fc after her decease to her children when 
they should attain twenty-one ; & he gave all his 
household furniture, plate, linen, china, house- 
hold effects, all other the rest & residue of his 
personal estate, of what nature or kind soever <fc 
wheresoever, to his wife, & after devising his 
freeholds, he gave the residue of his real estate to 
liis wife lor life, & then in certain events to liis 
granddaughter G. for life, with remainder to her 
children at twenty -one ; & in other events to his 
daughter M. for life, with remainder to her children 
other than 0., at twenty-one. In case both C. & 
M. should die* without leaving any child or children 
who should live to attain twenty-one, he declared 
that all his residuary real estate should be sold, <Si 
that the proceeds of such sale, together with the 
sum of £1,000 stock thereinbefore bequeathed, 
should be held by his trustees, in trust, for the 
person or persons who would, under the Statute 
for Distribution of Intestates’ Effects, have been 
entitled to his personal estate in case he had not 
disposed of same by will. Testator left his wife, 
( \ his granddaughter, & his daughter him surviving. 
C. died an infant, without ever having been 
married : — Held : by “ the person or persons who 
under the Statute for the Distribution of Intestates’ 
Effects,’ * etc., testator meant/ the next of kin, 
according to the statute, at his decease, inclusive 
of liis widow, & she was entitled to have one-third 
of the stock transferred to her immediately, At 
the income arising from the other two-thirds paid 
to her during the life of her daughter M. — Martin 
r. Glover (1844), 1 Coll. 2(19 ; 8 Jur. 640; 63 
E. JL 414. 

Annotation Refd. Mullock v. Downes (18G0), 0 H. L. Cas. 1. 

7358. — . ] — - Testator, by his will, gave a fund 
to trustees upon trust for his wife for her life, 
after her decease, upon trust to pay over & transfer 
the same to such persons, etc., as he should direct 
by a codicil ; <fc in default of such direction, upon 
trust to transfer make over the same unto such 
person or persons as would, under by virtue 
of the Statutes of Distribution of intestates’ estates, 
have been entitled to his personal estate in case 
he had died intestate. Testator did not make any 
codicil to his will, & it was hold that the persons 
entitled to the fund upon the wife’s decease were 
the next of kin according to the statute who w T ere 


so at the time of the death of testator, & not of 
the widow. — Jenkins v. Gower (1840), 2 Coll. 
537 ; 7 L. T. O. 8. 449 ; 63 E. It. 851 ; sub 

nom. Jenkins v. Gower, Jenkins v . Morgan, 10 
Jur. 702. 

Annotations : — Apld. Baldwin v. Holers (1853), 3 De G. M. 

& CL 649. Refd. Hay v. Creed (1847), 5 Hare, 580; 
Bullock r. Downes (I860), 9 H. L. Cas. 1. 

7359. — .\—Re Parry, Leak v. Scott (1888), 

4 T. L. R. 696. 

7360. — — Widow taking other interest under 
will.] — Godkln v. Murphy, No. 7417, post. 

7361. . — .] - -Starr v. Newberry, No. 

7375. post. 

7362. ' .] — Lee v. Lee, No. 7378, post. 

7363. — .] — Tavernor v. Grindley, No. 

7034, ante. 

(d) Time of Ascertaining Donees. 
i. General Rule . 

Compare Settlements, Vol. XL., pp. 585, 586, 
Nos. 1205-1215. 

7364. At death of party whose next of kin 
spoken of.] — A legacy was bequeathed in trust for 
a grand-niece for life ; &, in case she died without 
children, for her brother, if he should be then 
living, but if he should be then dead, then unto his 
next of kin in a legal course of distribution ex parte 
mater nd. The grand-nephew died in liis sister’s 
lifetime : — Held : she took as his next of kin. — 
Gundry v. Pinniger (1852), 1 De G. M. & G. 502 ; 
21 L. J. Oh. 405 ; 18 L. T. O. S. 325 ; 16 Jur. 488 ; 
42 E. R. 647, L. JJ. 

Annotations Apld. Cable r. Cable (1853), 10 Bcav. 507. 
Folld. Bullock v. Downes (I860), 3 L. T. 194. Distd. 
Binder v. Binder (1800), 20 L. J. Ch. 527. Folld. Rc 
Hutchinson, Carter r. Hutchinson, 11019] 2 Ch. 17. Refd. 
Abbott r. Middleton, Ricketts r. Carpenter (1858), 28 
L. J.Ch. 110 ; Re Ford, Batten r. Sparks (1895), 72 L. T. 5. 

7365. Testator’s death.] — Testator ordered real 
estate to be sold, & the residue to be laid out in 
the funds, to remain for ten years, A at the end 
thereof gave the same to his next of kin. 

The next of kin at the time of the death w r ould be 
entitled to take. — Spink v. Lewis (1791), 3 Bro. 
C. C. 355 ; 29 E. R. 580, L. C. 

Annotations : — Apld. Bishop r. Cappel (1817), 1 De G. & Sin. 
111. Refd. Moss v. Dunlop (1859), John. 490 ; Rc Nash, 
Brail v. Bcvan (1891), 71 L. T. 5. 

7366. .] — Doe d. Thwaites v. Over, No. 

7487, post . 

7367. .J — Bequest to testatrix’s daughter 

for life, & after her death as she should appoint, 
A, in default of appointment, to testatrix’s next of 
kin, to be considered as a vested interest from 
testatrix’s death, except as to any child afterwards 
born of her daughter. The daughter having died 
without having had any child, A without executing 
any appointment :—IJeld : the persons who would 
be next of kin at- testatrix’s death, if her daughter 
had been then dead without children, were entitled. 


PART XVI. SECT. 17, SUB-SECT. 11. 

— J. (c). 

7360 i. Whether entitled — Widow tak- 
ing other interest under will.] — Queens- 
land Trustees, Ltd. v. Robeut- 
son, [19111 St. R. Qd. 172.— A US. 

PART XVI. SECT. 17, SUB-SECT. 11. 
—J. (d) i. 

7365 i. Testator's death.]— tie McCal- 
1.UM, McGregor v. McC ALBUM, [1921] 
V. L. Ii. 482 ; 27 Argus L. R. 281 ; 
43 A. L. T. 62— AUS. 

7365 ii. — .]- Re Maine, Union 
Trustee Co. of Australia, Ltd. v. 
Maine, 11927] V. L. R. 82 ; 48 A. L. T. 
118. — AUS, 

7365 ili. .] — In the ubseuce of 


any controlling context, the persons en- 
titled under the description " nearest 
of kin ” in a will arc the nearest blood 
relations of testator at the time of his 
death in an ascending & descending 
scale. — Brabant r. Lalonde, 20 
O. R. 379.— CAN. 

7365 iv. — .] — Mays v. Carroll, 

1 4 O. lv. 099.— CAN. 

7365 v. .1 — Eastern Trust Co. 

o. Berlev, [1927] 3 D. L. R. 70 ; 59 
N. S. U. 306.— CAN. 

7366 vi. — . ] — Murphy v. Donkgan 

(1840), 3 Jo. Lat. 534.— IR. 

7365 vii. . J— A devise of residuary 

estate directed the trustees ” to pay 
the interest thereof to my “ daughter 
during her life, & from &: after her 
decease to pay t he principal to such 


of my children or grandchildren as 
she may, by her will, give & bequeath 
the same. &, in default of any such 
disposition, equally to & amongst my 
next of kin ” : — Held ; the words 
** next-of-kin ” referred to tho next-of- 
kin of testator who were living at his 
death, including the daughter. — 
1 1 o worth v. Wilson, 4 J. R. N. S. 28. 

■ — N.Z. 

7365 viii. — .] — In construing tho 

words “ nearest in kin ” occurring in 
a testamentary bequest, there is no 
presumption to be foundod on any 
supposed primary moaning of these 
words as indicating “ nearest in kin at 
testator’s death.” — Johnston’s Trus- 
tees v. Dewar, [1911] S. C. 722 ; 48 
He. L. 11. 582 ; [1911] 1 H. L. T. 316. 
—SCOT. 
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Sect. 17.- — Description of donees: Sub-sect. 11, J. 
(d) i. & ii.) 

—Bird v. Wood (1825), 2 Sim. Ac St. 400 ; 4 L. J. 
O. S. Oh. 8(5 ; 57 E. It. 399. 

Annotations Consd. Ehnsley v. Young (1833), 2 My. & K. 

82 ; Ur (iu hart v. Urquhart (1844), 13 Sim. 013. Distd. 

Say v. Creed (1847), 5 Hare, 680. Reid. Pearce v. Vincent 

(1833), 2 My. He K. 800. 

7368. .j — Testator gave his residuary estate 

to his daughter for life with remainder to her 
children, Ac in default, to his next of kin : -Held : 
the class of next of kin was to be ascertained at 
testator’s death.— Lasbury v. Newport (1835), 9 
Beav. 37(5 ; 50 E. R. 388. 

7369. .] — Urquiiart v. Urquhart, No. 

7387, post. 

7370. — -.J — Upon an ultimate limitation to 
testator’s next of kin : — Held : the next of kin 
at testator’s death, Ac not those at the time when 
such ultimate limitation took effect, were entitled. 
— Seiffertii V. Badham (1S4<4), 9 Beav. 370 ; 
15 L. J. Ch. 345 ; 10 Jur. 892 ; 50 E. B. 380. 

Annotations ; — Apld. Baldwin r. Rogers (1.853), 3 1 »<■ (J. M. 
8: Cl. (HI). Consd. Bee v. Leo (18(H)), l Drew. Sm. 86. 
Reid. Bay i\ Creed (1847). 6 Haro, 680; Lees v. Masse v 
(18(51), 3 Do Cl. P. & J. 113. 

7371. .j — Testator devised Ac bequeathed 

ail his real estate, Ac all the residue of his personalty 
to trustees upon trust to pay his wife an annuity 
for her life, Ac subject to such annuity upon trust 
as to the whole of his real Ac personal (‘state for 
his son F., his heirs, exors., administrators Ac 
assigns, as Ac when he should attain the age of 
twenty-live, Ac in case his son should die after t lie 
age of twenty-one, but before twenty-live, then 
as his son should by will or deed appoint, but in 
case his son should not make any such appointment, 
or should die before attaining twenty-live, without 
leaving issue, then upon trust for the testators 
own heirs, exors. or administrators : — Held : the 
last limitation embraced those persons only who 
were entitled to testator’s property at the time of 
his death, Ac it was no object ion to this construction 
that E. himself happened to be one of those persons. 
— Wilkinson v. Garrett (184(5), 2 Coll. (543 ; 15 
L. J. Ch. 41(5 ; 7 L. T. O. S. 488 ; 10 Jur. 5(50 ; (53 
E. R. 898. 

7372. .] — Testator directed his trustees to 

set apart a sufficient sum out of his estate to pro- 
duce £(500 per annum , which was to be paid to 
his daughter during her life, Ac after her decease 
to her children ; As if at her death she should not 
have any child, or if none of her children should 
attain the age of twenty-four years, the trust 
moneys were to be sold, A: certain legacies paid out 
of the proceeds ; Ac testator bequeathed the rest 
of the trust moneys to As among his lieirs-at-law 
in equal shares : — Held : the death of testator was 
the time for ascertaining the parties who were to 
take ; As testator’s daughter being then his sole 
next-of-kin, As also his heiress-at-law, was in one 
of those characters entitled to the fund ; hut (pi. : 
whether as heiress or as next-of-kin. — W are r. 
Howland (1848), 2 Ph. (535; 17 L. J. Ch. 147 ; 11 
L. T. O. 8. 305 ; 12 Jur. 1(55 ; 41 E. B. 1089, L. V. 

Annotations : — Apld. Wharton v. Barker (1858), 4 K. & J. 

483. Distd. He BLeeveira’ Trusts (1872), L. R. 15 Eq. 

110. Reid. Lee v. Lee (18(H)), 1 Drew. 6s Bin. 85; lie 
Lang’u WiU (1861), 4 L. T. 577. 

7373. .] — Testator gave his residuary per- 
sonal estate to trustees upon trust, to pay the 
dividends to J. B., A. L. As J. L. for their lives As 
the life of the survivor of them ; Ac on the decease 
of the survivor “ in trust to divide the fund among 
the children of J. L., As in default of such children 
for all As every my next of kin who shall be in equal 
degree, As those who legally represent them 
according to the statute.” At testator’s death 


A. L. was his sole next of kin : — Held : she was 
entitled to the fund.— Re Barber’s Trusts (1852), 

1 8m. As G. 118 ; 65 E. R. 52. 

7374. .] — The term “ nearest of kindred,” 

with reference to the Statute of Distributions, has 
the same meaning as ” next of kin.” 

A. bequeathed a leasehold for the benefit of B., 
Ac gave her a power to appoint it by will, At, in 
default, to A.’s ” nearest of kindred, precisely in 
the same manner directed by the statute made for 
(he distribution of intestates’ effects.” On B.'s 
death without appointment : — Held : the next of 
kin of A. at her own death, Ac not those at the death 
of B., were entitled. — Markham v. Ivatt (1855), 20 
Beav. 579 ; 52 E. B. 727. 

Annotation: — Reid. Holloway r. RadclilTo (1857), 23 Beav. 
163. 

7375. -- — .J — Testator gave his residue to his 
wife, A on her death or marriage, to his children. 
But in case she should die or marry again without 
leaving any child, or should any such child die 
before twenty-one, he directed the trustees to j)ay 
it to ” such person or persons as might bo legally 
entitled to the same under Statute of Distribu- 
tions.” There was one child only, who was born 
after testator’s death, A who died three years old. 
The widow married again ; — Held : the class to 
whom the residue was given over was to be 
ascertained at testator’s death, A: not at the death 
of the child, it the widow was not excluded. — 
Starr v. Newberry (1857), 23 Beav. 436 : 53 
E. B. 172. 

7376. — .j — Devise, after prior interest, 

” equally ” amongst testator’s ” legal personal 
representatives, in such A the like manner, as if 
the same hu.d been to be paid under Statute of 
Distribut ion ” : — Held : the class were to be ascer- 
tained at testator’s death, Ac testator’s widow A; 
his only son took, not equally, but according to the 
statute, i.r. one-third to the widow, Ac two-thirds 
to the son. — Holloway v. Radclifee (1857), 23 
Beav. 1(53 ; 2(5 L, J. Ch. 401 ; 28 L. T. O. S. 301 ; 

3 Jur. N. S. 198 ; 5 W. B. 271 ; 53 E. B. 64. 

Annotations : — Consd. lie Nash, Frail r. Rovan (1894), 71 
L. T. 5. Distd. He Richards, Davies v. Edwards, 1.1910J 

2 Cb. 74. 

7377. .] — 1 Testator devised Ac bequeathed 

all his real A : personal estate upon trust to convert 

, Ac invest, Ac out of the income to pay various 

annuities, Ac to apply the residue which should be 

more than suflicient to provide for the annuities, 

Ac also such sums as should become available bv 

* 

the determination of the annuities, in such manner 
as testator should appoint ; &, failing such 

appointment, ” to pay the same to my own next of 
kin for the time being, equally among them share 
Ac share alike, declaring hereby that my trustees 
shall be the sole judges as to whether the whole, 

Ac what parts, of my means, estate Ac effects is Ac 
shall be necessary for the purposes aforesaid, or 
any of them ” : — Held : the next of kin at testator’s 
death were entitled to the residue, including both 
the original surplus Ac the sums set free by the 
dropping of annuities. — Moss v. Dunlop (1859), 
John. 490 ; 70 E. B. 515. 

7378. - — .) — Testator gave certain property to 
his wife absolutely, lie then gave the residue of 
bis personal property to trustees, to pay the income 
to Ids daughter Ann for life, Ac after her death the 
capital tp bo divided equally between bis next of 
kin, but exclusive of his nephew Leonard Ac his two 
nieces, Mary Ac Emma, to whom he had previously 
given legacies ; — Held : the widow was not entitled 
to a share of the residue as one of the next of kin 
of testator, but that his daughter Ann was entitled 
as next of kin. 
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A bequest in trust for testator’s next of kin is a 
gift to the persons who answer the description of 
next of kin at testator’s death & none others 
(Kinderslby, V.-C.). — Lee v. Lee (I860). 1 
Drew. <fe Sm. 86 ; 29 L. J. Ch. 788 ; 2 L. T. 532 ; 
6 Jur. N. S. 621 ; 8 W. R. 443 ; 62 E. R. 310. 

Reid. Re Jones' Estate, Hume v . Lloyd (1878), 

W« lit 82d« 

7379. .] — Testator gave his residuary real 

& persona] estate to his widow during widowhood, 
& then on trusts for the child of which his wife was 
enciente when he should attain twenty -one, with 
maintenance in the meanwhile. But if such child 
died under twenty-one without having lawful issue 
then living, then on these trusts, “ in trust for such 
person or persons as shall be my next of kin 
according to Statute of Distributions.” The child 
who, at his father’s death, was his sole next of kin, 
died six months after his father : — Held : the next 
of kin must be ascertained at the death of testator, 
& not, as was suggested, at the death of the son or 
of the widow. — Harrison v. Harrison (1860), 28 
Beav. 21 ; 54 E. R. 273. 

Annotation : — Mentd. Rayner v. Rayner (1903), 89 L. T. 

85, n. 

7380. . -.] ——Testator directed the trustees 
of his will to raise & set apart six sums of £15,000 
each, & to hold each of the same upon trust to 
pay the income to a niece (or nephew) for life, & 
after her (or his) death to her (or his) husband (or 
wife), such husband (or wife) to take only half the 
income if there were issue, &, after trusts in favour 
of the issue, declared that 44 in the event of the 
death of the said niece ” (or nephew) 44 without 
issue, or in the event of her ” (or 44 his ”) 44 having 
issue & of such issue happening to die before 
becoming entitled to the whole of the said trust 
fund of £15,000,” the trustees should stand 
possessed of the same 44 subject to the aforesaid 
provisions in favour of my said niece ” (or 
“ nephew ”) 44 & her ” (or 44 his ”) 44 said husband ” 
(or 44 wife ”). 44 Upon trust for my next of kin, 

whoever they may be, living at the time of the 
trusts failing as aforesaid, except the children or 
other descendants of my nephew T. W. deceased.” 

The residue was given to the six nephews & 
nieces, each of whom was tenant for life of one of 
the sums of £15,000. 

The testator was seventy-three years old when 
he made his will, in 1854, & he died in 1855. The 
six nephews & nieces were his sole next of kin at 
the time of his death, & would have been his sole 
next of kin if he had died immediately after making 
his will. S., who was the last of them, died in 1902, 
without issue, leaving a widow, who died in 1909 : — 
Held ; although the class of next of kin was to be 
ascertained at the time of testator’s death, only 
those took who survived the time when the 
previous trusts failed, & on the death of the widow 
of S. his £15,000 fell into residue. 

Of course, in every case of a gift 44 to my next 
of kin,” or 44 my nearest relations,” or any gift of 
that kind, primd facie the rule is, & 1 think it is 
not only a rule of construction, but the natural 
meaning of the words, that the class is to be 
ascertained at the death of testator. When 
testator dies, certain people answer the description 
of his relatives, or his next of kin, or his nearest 
ui blood, or any of those expressions ; & it is 
difficult to see in the present case, if I am right in 
the construction I put on the words, namely that 
he is contemplating a class some of whom may 
survive, & some of whom may die before a certain 
period, at what other time the class is to be 
ascertained than at the date of testator’s death. 
Thus it appears to me that the most natural 
J. — VOL. XLIV. 


construction, apart from authority, & apart from 
those particular circumstances to which I have 
already referred, is that this is a gift to the next of 
kin, to be ascertained at testators death, but that 
any one of the class so ascertained, in order to take 
under the ultimate gift, has to survive that period. 

It is always possible for testator to say that the 
class is to be ascertained at a later time, & if the 
testator makes a gift to a tenant for life, & 44 after 
the death of the tenant for life to the persons who 
shall then be my relatives or my next of kin,” 
it is perfectly clear that, apart from any reference 
to Statute of Distributions, the class is to be 
ascertained at the death of the tenant for life in 
accordance with the express language of testator 
(Parker, J.). — Re Winn, Brook v. Whitton, 
[1910] 1 Ch. 278 ; 79 L. J. Ch. 166 ; 101 L. T. 
737. 

Annotation : — Distd. Re Bulcock, Ingham v. Ingham, [1916] 
2 Ch. 495. 

7381. Application of rule — Gift of proceeds of 
realty.] — The rule that in a gift to the next of kin 
of A., the next of kin are to be ascertained at the 
time of A. ’8 death, is not affected by the fact that 
the gift comprises the proceeds of sale of real as 
well as of personal estate.— C usack v. Rood (1876), 
24 W. R. 391. 

ii. Future Period Fixed by Testator . 

7382. Class ascertained after period of ten years.] 
— Spink v. Lewis, No. 7365, ante. 

7383. Creation of artificial class — Assumption 
that testator died at future period.] — Where testa- 
tor gives property in trust for the benefit of the 
persons who at a time subsequent to his own death 
shall by virtue of the Statutes of Distribution be 
his next of kin, the class is an artificial class to be 
ascertained on the hypothesis that testator lives 
up to & dies at the subsequent period of time. — 
Sturge & Great Western Ry. Co. (1881), 19 
Ch. D. 444 ; 51 L. J. Ch. 185 ; 30 W. R. 456 ; 
sub nom. Sturge v. Sturge, Sturge to Great 
Western Ry. Co., 45 L. T. 787. 

Annotations : — Distd. Re Wilson, Wilson v. Batchelor, [1907] 

1 Ch. 450. Folld. Re McFee, McFee v. Toner (1910), 79 
L. J. Ch. 670 ; Re Heleby, Neat© v. Bozie (1914), 84 L. J. 
Ch. 682; Re Hellish, Day v. Withers, [1916] 1 Ch. 562. 
Apprvd. Hutchinson r. National Refuges for Homeless & 
Destitute Children, [1920] A. C. 794. Refd. Lucas-Tooth 
v. Lucas-Tooth, [1921] 1 A. C. 594. 

7384. .] — Where testator bequeaths an 

annuity & gives the accumulations of the surplus 
income of his estate, on the death of the annuitant, 
to his then next of kin according to the Statute of 
Distribution, the class to take the accumulations 
is an artificial class, to be ascertained on the 
hypothesis that the testator lives up to & dies at 
a period of time subsequent to the death of the 
annuitant. — Re McFee, McFee r. Toner (1910), 
79 L. J. Ch. 076 ; 103 L. T. 210. 

Annotations: — Folld. Re Helsby, Neat© v . Bozie (1914), 84 
L. J. Ch. 682 ; Re Meilish, Day r. Withers. J1916] 1 Ch. 
562. Apprvd. Hutchinson v. National Refuges for 
Homeless & Destitute Children, [1920] A. C. 795. 

7385. .] — Testator who died in 1880 

by his will gave £1,200 out of his residuary estate 
upon trust to invest & to pay the income to G. 
for life, & after his decease to pay the income to 
E. the wife of G., for life, & after the decease of the 
survivor of them upon trust for the person or 

ersons who at the decease of such survivor should 
e of the blood of G. & of kin to him & who would 
under the Statutes of Distribution of intestates 
effects be entitled to his personal estate as if he 
were dead unmarried & intestate. G. died in 
1882, & E. died in 1916 ; — Held : the gift was to an 
artificial class consisting of the next of kin of G. 
to be ascertained as if he had died on the day of 
the death of E. — Re Mellish, Day v. Withers, 

3 l 
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Sect, 17. — Description of donees: Sub-sect, 11. J. 
(d) ii, (Sc Hi , f 

[1910] 1 Ch. 502 ; 85 L. J. Ch. 433 ; 114 L. T. 
991. 

Annotation : — Apprvd. Hutchinson v. National Refuges for 

Homeless & Destitute Children, [1920] A. C. 795. 

7386. .] — Testator gave his residuary 

personal estate upon trust, after the death or 
remarriage of his wife, for his three daughters & 
their respective children in equal shares with cross 
limitations between them, & directed that 4i on 
the failure of all the trusts hereinbefore declared 
of the residue of my personal estate, such residue 
shall be in trust for such person or persons as on 
the failure of such trusts shall be my next of kin 
& entitled to my personal estate under the Statutes 
for the Distribution of the personal estates of 
intestates, such persons if more than one to take 
distributively according to the statutes ” : — 
Held : the ultimate gift of residue was in favour 
of those persons who would have been the next of 
kin of testator under the Statutes of Distribution 
if he had died at the date of the failure of the 
antecedent trusts. — H utchinson v. National 
Refuges for Homeless & Destitute Children, 
[1920] A. C. 795; 89 L. J . Ch. 409; 123 L. T. 
439 ; 04 Sol. Jo. 490, H. L. ; revsg. S. C. sub nom. 
Re Hutchinson, Carter v. Hutchinson, 11919] 
2 Ch. 17, C. A. 

Annotation: — Refd. Lucaa-Tootli v. Lucas-Tooth, [1921] 

1 A. C. 594. 

7387. Administration suit to ascertain class — 
Parties — Persons who may be next of kin at future 
period — Defendants.] — (1) Testator directed one- 
half of the interest of his residue to be paid to his 
daughter & only child, & the other half to his wife, 
during their joint lives ; & that, if his daughter 
survived her mother or married & left issue, then 
that the whole of the capital should be paid to her, 
after his wife’s death ; but if she died first, without 
marrying or leaving issue, then that the trustees 
should accumulate the interest of the residue so 
far as it was not directed to be paid to his wife, & 
that, on her death, one-half of the capital should 
be divided amongst his nearest of kin, & the other 
half amongst his wife’s nearest of kin. The 
daughter was testator’s nearest of kin at his death. 
She died a spinster, before her mother. At the 
mother’s death testator’s sister was his nearest of 
kin : — Held : by “ my nearest of kin,” testator 
meant his nearest of kin at his own death, & not 
at the death of his wife ; &, the personal representa- 
tive of his daughter, & not his sister, was entitled 
to one moiety of the residue. 

(2) li, in an administration suit instituted by 
the next of kin of testator at his death, the question 
is whether testator, by the words “ my next of 
kin,” meant his next of kin at his death or at a 
future period, not only the exor., but also the 
person or persons who may, by possibility, be the 
next of kin at that period, ought to be made 
defts. — U rquhart v. Urquhart (1844), 13 Sim. 
013 ; 2 L. T. O. S. 438 ; 8 Jur. 101 ; 60 E. R. 239. 

Annotations : — As to (1) Consd. Seifferth v. Badham (1846), 

9 Beav. 370 ; Wbarton v. Barker (1858), 4 K. & J. 483. 
As to (1) Refd. Nicholson v. Wilson (1845), 9 Jur. 389; 
Lee v. Lee (1800), 1 Drew. & Sm. 85. 

7388. Plaintiffs.] — Bequest on 

the death of testator’s daughters without issue t-o 
the persons who would be entitled under the statute 
if testator had then died intestate. Administra- 
tion action brought in the lifetime of the daughters, 

& before they had had any issue, by persons who 
would then be next of kin if the daughters were 
dead without issue - Held : pltfs. had only an 
expectation & not an interest, & were not entitled 
to maintain the action. — C lowes v, Hilliard 


(1870), 4 Ch. D. 413 ; 46 L. J. Ch. 271 ; 25 W. R. 
224. 

Annotations : — Refd. Peacock v. Colling (1885), 64 L. J. Ch. 
743 : Re Parsons, Stockley v . Parsons (1890). 45 Ch. D. 
51 ; Re Mudge (1913), 83 L. J. Cb. 243. Memd. Duokett 
t?. Cover (1877), 25 w. R. 466 ; Fussell v. Dowdlng (1884), 
27 Ch. D. 237 ; Molynoux v. Fletcher, [1898] 1 Q. B. 
648. 

Gift after life Interest .] — See Sub-sect. 17, P. (6) 
iii., post, 

iii. Gift after Life Interest, 

7389. Ascertainment at death of testator.] — 

Testator bequeathed £5,000 in trust for his daughter 
A. for life & after her decease for such child or 
children, as she shall leave at her decease, in such 
shares as she should think proper ; & in case she 
shall die, learving no child (which was the event), 
then as to £1,000 for her exors., administrators or 
assigns ; & as to the remaining £4,000, in trust 
for such person or persons “ as Bhall be my heir or 
heirs at law.” The £4,000 vested in A. & the 
other two daughters of testator, being his co- 
heiresses at law & next of kin at his death. — 
Holloway v . Holloway (1800), 5 Ves. 399 ; 31 
E U. 049. 

Annotations : — Consd. Jones v. Colbeck (1802), 8 Vea. 38; 
Cholmondolov v. Clinton (1820), 2 Jac. & W. 1. Apld. 
SeifTerth v. Badham (1846), 9 Beav. 370. Consd. De 
Beauvoir v, De Beauvoir (1852), 3 H. L. Cas. 524. Refd. 
Waite v. Tempter (1829), 2 Siuu. 524 ; Elmsley r. Young 
(1833), 2 My. & K. 82 : Buhner v. Jay (1834), 3 My. & K. 
197 ; Gfttings v. M'Dermott (1834), 2 My. & fc. 69 ; 
Palin v. Hills (1834), 1 My. & K. 470 ; Lasbury v. Newport 
(1835), 9 Beav. 376 ; Urquhart v. Urquhart (1844), 13 
Sim. 613 ; Say v. Creed (1847), 5 Hare, 580 ; Ford v. Ford 
(1848), 6 Haro, 486 ; Ware v. Rowland (1848), 2 Pb. 635 ; 
Wharton r. Barker (1858), 4 K. & J. 483 ; Lee v. Lee 
(I860), 1 Drew. & Sm. 85 ; Mortimor t\ Slater (1877), 7 
Ch. D. 322 ; Re Ford, Patten v. Sparks (1895), 72 L. T. 5 ; 
Re Hutchinson, Carter v. Hutchinson (1919), 35 T. L. R. 
307. 

7390. .] — One devises to his natural son, & 

in case of his marriage with certain persons, or his 
dying without issue, thon to his nephew for life, 
A after his decease then for & amongst such person 
& persons, his & their heirs, etc., as shall appear 
<& can be proved to be his next of kin, in such 
proportions as they would by virtue of the Statute 
of Distributions have been entitled to his personal 
estate if he had died intestate : — Held : the 
distribution was to be made amongst those who 
were testator’s next of kin at the time of his death, 
though the nephew, to whom a prior life estate was 
given, were one of them. — Doe d. Garner v. 
Lawson (1803), 3 East, 278 ; 102 E. K. 004. 

Annotations : — Consd. Doe d. Long v. Prigg (1828), 2 Man. & 
Ry. K. B. 338. Apld. Stert r. Platel (1839), 5 Bing. N. C. 
434. Consd. Wharton v. Barker (1858), 4 K. & J. 483. 
Refd. Pearce v. Vincent (1833), 3 Tyr. 663 ; Mortimer v. 
Slater (1877), 7 Ch. D. 322 ; Re Wilson, Wilson v. 
Batchelor, [1907] 1 Ch. 450. 

7391 . J — Jenkins v, Gower, No. 7358. ante, 

7392. ,] — Testatrix devised & bequeathed 

the rents, issues & profits of her real & personal 
estate to her sister for life, & upon & after her 
decease, upon trust to sell the real estate, & pay 
the money arising therefrom to such persons as 
testatrix should by any codicil direct ; & if she 
should not bequeath same by any codicil, then to 
pay same unto & amongst her next of kin ; & by 
her codicil testatrix revoked the former devise & 
bequest made by her will, & devised & bequeathed 
all the real & personal estate to other trustees, 
upon the like trusts, but directed that all “ the 
said residue ” should be paid to her next of kin 
on the part of her mother, & not to any of her next 
of kin on the part of her father : — Held : the next 
of kin of the testatrix, ex parte matemd , at the death 
of the tenant for life, were under the codicil entitled 
to the proceeds of the real estate. 

Where a testator gives property to a tenant for 
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life, &, after the death of the tenant for life, to his 
next of kin, & there is nothing in the context to 
qualify, or in the circumstances of the case to 
exclude, the natural meaning of testator’s words, 
the next of kin of testator living at his death will 
take ; &, if the tenant for life be such next of kin, 
either solely or jointly with other persons, he will 
not on that account only be excluded (Wjgram, 
V.-C.). — Say v. Creed (1847), 5 Hare, 580 ; 16 
L. J. Ch. 361 ; 11 Jur. 603 ; 67 E. R. 1041. 

Annotations: — Consd. Bradloy v. Barlow (1847), 5 Hare, 
589 ; Gundry v. Pinniger (1851), 14 Bear. 94. Reid. 
Ford v. Ford (1848), o Hare, 480 ; He Barber’a Will 
Trusts (1852), 1 Sm. Sc G. 118 ; Wharton v. Barker (1858), 
4 K. & J. 483 ; Lees v. Massey (1801), 3 De G. F. & J. 113. 

7393. .1 — Testatrix having three daughters, 

gave one-third to each for life, with remainder to 
their children respectively, with cross-remainders 
between them, with an ultimate limitation to her 
own “ next of kin & legal personal representa- 
tives ” : — Held : the class of next of kin was to be 
ascertained at the death of testatrix, & they took 
as joint tenants. — Baker v. Gibson (1849), 12 
Beav. 101 ; 50 E. R. 998. 

7394. .] — Testator, after bequeathing Ins 

residuary estate to trustees, upon trust for his 
grandson, the child of his deceased daughter, for 
his life, directed them, in case his grandson should 
die under twenty one without issue, then to pay 
the rents & profits unto & amongst his, testator’s, 
“ next of kin, in such proportions & manner as is 
provided by the Statute of Distributions,” & in 
case the grandson should die after attaining 
twenty-one without leaving issue, or such issue 
should die under twenty-one, or unmarried, or 
without issue, then to distribute the whole of the 
residue amongst such next of kin in the same pro- 
portions & manner : — Held : the gift was to the 
next of kin of testator at his death ; & this, not- 
withstanding his sole next of kin at the time of 
making the will & at the time of his death was the 
grandson of testator, to whom the life-estate was 
given, & the sole next of kin of the grandson at 
the same times was the father of the grandson, the 
husband of the deceased daughter of testator. — 
Bird v. Buckie (1850), 8 Hare, 301 ; 14 Jur. 1015 ; 
68 E. R. 375. 

Annotations : — Folld. Phllps v. Evans (1850), 4 De G. Sc Sin. 
188. Refd. Gundry v. Pinniger (1852), 16 Jur. 488 ; 
Key v. Key (1853), 4 Do G. M. Sc G. 73 ; Wharton v. 
Barker (1858), 4 K. & J. 483 ; Bullock v. Downes (I860), 9 
H. L. Cas. 1 ; Harris v. Newton (1877), 40 L. J. Ch. 268 ; 
lie Hutchinson, Carter v. Hutchinson, [1919] 2 Ch. 17. 
Mentd. lie Layard, Luyard v. Bossborougii (1910), 85 
L. J. Ch. 505. 

7395. .] — Testator bequeathed the residue 

to his wife for life, with remainder to his children 
living at his death, & if there should bo none 
(which happened), then he directed, ” that im- 
mediately after his wife’s decease, it should become 
the property of the person who should then 
become entitled to take out administration to his 
effects, as his personal representative, according 
to the Statute of Distribution, & in the proportions 
thereby pointed out, in case he had died intestate 
& unmarried ” : — Held : the next of kin at the 
death of testator, & not those at the death of the 
tenant for life, were entitled. — Cable v. Cable 
(1853), 16 Beav. 507 ; 21 L. T. O. S. 16 ; 51 E. R. 
874. 

Annotations Apld. Downes v. Bullock (1858), 26 Beav. 
64. Distd. Wharton v. Barker (1858), 4 K. Sc J. 483 ; 
Pinder v. Pinder (I860), 29 L. J. Ch. 527 ; Travis v. Taylor 
(I860). 12 Jur. N. 8. 791. Apld. Mortimer v. Slater (1877), 
7 Ch. D. 322. Refd. Holloway v. Kadcllflo (1857), 23 Beav. 
163 ; Hutchinson v. National Refugee for Homeless 8c 
Destitute Children, [1920] A. C. 706. 

7396. .1—Bequest to A. for life, with 

remainder to 33. for life, & after their deatlis, to 
testator’s next of kin, but should no claimant 


appear within twelve months after their death, 
then to charities. A. & B. were sole next of kin 
at testator’s death : — Held: (1) the next of kin 
were to be ascertained at testator’s death ; (2) A. 
& B. were not excluded from taking under the 
ultimate gift to the next of kin. — G orbell v. 
Davison, Gorbell v . Forrest (1854), 18 Beav. 
556 ; 52 E. R. 218. 

7397. .]— (1) Testator bequeathed a mixed 

residue, upon trust, as to one moiety, for his 
daughter Mary for life, with remainder for her 
children ; & as to the other moiety, for his daughter 
Sarah for life, with remainder for her children, 
with cross-remainders, & proceeded thus ; ” <fc in 
case both my said daughters should die without 
issue, or, leaving such, all should die under twenty - 
one without leaving issue, then I direct my trustees 
to pay one moiety unto the person or persons that 
shall then be considered as my next of kin & 
personal representative or representatives, agree- 
able to the order of the Statutes of Distribution, & 
the other moiety unto the person or persons that 
shall then be considered the next of kin & personal 
representative or representatives of my late wife 
S., agreeable to the order of the Statutes of Dis- 
tribution.” At the date of his will, his daughter 
S. was the only child & sole next of kin of his late 
wife S. The daughters survived testator, & died 
without issue : — Held : the persons entitled to the 
second moiety were those who, at the death of 
the surviving daughter, were the next of kin, 
according to the statute, of testator’s deceased 
wife ; &, having regard to the juxtaposition of 
the bequests, the persons entitled to the first 
moiety were those who, at the same period, were 
the next of kin, according to the statute, of 
testator. 

(2) Where there is a limitation by will to one 
for life &, after his decease, then to the next of kin 
of testator, those who are to take under tlio 
designation “ next of kin ” are the persons who 
answer that description at the death of testator 
(Page Wood, V.-C.). — Wharton v. Barker 
(1858), 4 K. & J. 483 ; 4 Jur. N. 8. 553 ; 6 W. R. 
534 ; 70 E. R. 202. 

Annotations : — As to ( 1) Distd. Moss v. Dunlop (1859), John. 
490 ; Bullock v. Downes (18G0), 9 H. L. Cas. 1. Folld. 
Travis v. Taylor (1866), 12 Jur. N. 8. 791 ; Hutchinson v. 
National Refuges for Homeless & Destitute Children, 
[1920] A. C. 794. Refd. He Lang’s Will (1861), 9 W. R. 
589 ; Thorpe v. Thorpe (1862), 1 11. & C. 326 ; Micholl v. 
Bridges (1864), 11 L. T. 727 ; Day v. Day (1870), 18 W. IL 
417 ; He Morley’a Trusts (1877), 25 W. R, 825 ; He Wilson, 
Wilson v. Batchelor, [1907] 1 Ch. 450 ; He McFee, McFee 
v. Toner (1910), 79 L. J. Ch. 676. As to (2) Distd. He Rees, 
Williams v. Davies (1890), 44 Ch. D. 484. Generally, Refd. 
Mortimer r. Slater (1877), 7 Ch. D. 322 ; Sturge & G. W. 
Ry. (1881), 19 Cii. D. 444 ; He Taylor, Taylor r. Ley 
(1885), 52 L. T. 839. 

739g. .] — Bullock v, Downes, No. 7328, 

ante. 

7399. .] — Lee v. Lee, No. 7378, ante. 

7400. .] — Testator, after certain bequests 

of personal estate with a direction to convert, & a 
life estate to liis daughter, gave as follows ; ‘‘If 
there should be no child of my daughter, who 
should live to attain twenty-one, or die under that 
age leaving lawful issue, then I give, devise & 
bequeath trust-moneys, etc., & dividends, etc., 
unto my own personal representatives & next of 
kin for ever, to be assigned, distributed & paid 
according to the directions of the statute passed 
for the distribution of the estates of persons dying 
intestate.” The daughter was testator’s sole 
next of kin at his death. On her death ; — Held : 
her administrator was entitled to the fund . — Be 
Lang’s Will (1861), 4 L. T. 577 ; 9 W. R. 589. 

7401. .] — Testator gave his residuary, real 

A personal estate upon trust, out of the income to 
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Sect. 17. — Description of donees : Sub sect. 11, J. 
(d) ; 

pay an annuity to his widow for her life, & after 
her death he directed that the trustees should hold 
the proceeds of the trust property in trust, to 
divide them among his children on their attaining 
twenty-one, with “ full powers of maintenance & 
advancement ” “ in the meantime,” & the issue 
of such children, if dead ; & in case there should 
be no child of testator livin g at his death, upon 
trust for such persons who at “ the failure or 
determination oi the preceding trusts ” would be 
entitled under the Statute of Distributions as his 
next of kin to the trust estate if he had “ then 
died possessed thereof intestate & without leaving 
any wife ” him surviving : — Held: the sole next 
of kin at the time of testator’s own death was the 
person entitled under the ultimate bequest. — 
Fletcher v. Fletcher (1861), 3 De G. F. & J. 
776 ; 45 E. It. 1078. 

7402. .] — Testator, by his will, gave £2,000 

to trustees, upon trust to pay the interest thereof 
to his daughter for her separate use for life, & 
after her death for her husband & children, & in 
case his daughter should not leave any children, 
then to assign & transfer such sum unto such 
person or persons as should happen to be the 
testator’s next of kin, according to the Statute for 
the Distribution of intestates’ effects. The 
daughter survived testator, & died without ever 
having been married : — Held : the class of next 
of kin was to be ascertained at the death of 
testator. — Re Greenwood’s Will (1861), 3 Giff. 
390 ; 31 L. J. Ch. 119 ; 5L. T. 487 ; 8 Jur. N. S. 
907 ; 10 W. R. 117 ; 66 E. R. 461. 

7403. .] — Testator, after giving all his real 

& personal estate to trustees, in trust for his 
children, directed his trustees, when any of his 
daughters should attain twenty-one or marry, to 
raise & settle not exceeding £6,000 for each such 
daughter, in part of her presumptive share, in 
trustees of her own nomination, in trust for her 
for life, with remainder for her children ; & if all 
such children should die under twenty-one, in 
trust for testator’s next of kin. S., one of the 
daughters, having attained twenty-one, settled 
her £6,000, upon herself & children, with a trust in 
default of children for the next of kin of testator, 
according to his will. S. died without having had 
any cliild — Held : the next of kin of testator 
living at his death were entitled to the fund as 
joint tenants. — Re Aspinall’s Settlement 
Trusts (1861), 30 L. J. Ch. 321 ; 4 I#. T. 170 ; 9 
W. R. 269. 

7404. .] — Where testator gave a sum of 

money to trustees in trust for his daughter for 
life, with remainder to her husband & children, A, 
in default of issue, “ then to pay same according 
to the Statute of Distributions for intestate’s 
effects ” : — Held : testator’s next of kin, at the 
time of his death, were entitled. — Royds v. Royds 
(1863), 1 New Rep. 616 ; 8 L. T. 199. 

7406. .] — Testator gave his freehold copy- 

hold & personal estate to trustees, upon trust for 
his wife for life, then to his daughter for life, then 
to her husband for life, then to her children 
absolutely. In default of issue of his daughter, 
the personalty should be in trust for the person or 
persons who, under the Statutes of Distribution, 

“ would then be entitled thereto ” if he were to 
die possessed thereof, & intestate. All the 
tenants for life survived testator, & the daughter 
left no issue. Upon the death, therefore, of her 
husband, the last surviving tenant for life, the 
personalty became divisible under the ultimate 
trust i Held : the class was to be ascertained at 


testator’s death. — M ichell v. Bridges (1864), 11 

L. T. 727 ; 13 W. R. 200. 

Annotation: — Retd. lie Morley's Trusts (1877), 25 W. R. 

825. 

7406. .] — Testator, who had four daughters, 

divided a fund into four equal amounts, giving one 
to each daughter & her children ; but when one 
died & left no child the interest was to be paid to 
the others, & after he death of the last survivor the 
fund was to be divided among her children ; “or 
if there be no such children, that same be paid to 
such person or persons as will then be entitled to 
receive same as my next of kin under the Statute 
for the Distribution of intestates’ estates.” One 
of the daughters loft issue, the others had no issue. 
On the death of the last daughter : — Held : under 
the words of the will the class of “ next of kin ” 
described the persons who filled that character at 
the time of the death of testator, & not at the 
death of the last surviving daughter ; & the 

shares of the daughters who had died without 
issue were divisible among the persons representing 
the four daughters. — Mortimore v. Mortimore 
(1879), 4 App. Cas. 448 ; 48 L. J. Ch. 470 ; 40 
L. T. 696 ; 27 W. R. 601, H. L. ; ajfg. S. C. sub 
7iom. Mortimer v . Slater (1877), 7 Ch. D. 322, 
C. A. 

Annotations : — Apld. Re Wilson, Wilson v. Batchelor, 

[1907 ) 2 Ch. 672. Distd. Hutchinson v. National Refuges 
lor Homeless & Destitute Children, [1920] A. C. 795. 
Consd. Lucas-Tooth v. Lucas-Tooth, [1921] 1 A. C. 594. 


Reid. Sturpro & G. W. Ry. (1881), 19 Ch. D. 444 
Murray (1889), 14 App. Cas. 124. 

7407. — 


Hood v. 


.J — C. devised the rents of certain 

real estate to his wife for life, <& after her death in 
certain proportions to H. & G. during their lives, 
& in the event of either dying deceased’s share to 
revert to the next male kin : — Held : next male 
kin must be taken to mean those of testator’s 
next of kin at his death who were males. — Re 
Chapman, Ellick v. Cox (1883), 49 L. T. 673 ; 32 
W. R. 424. 

7408. .] — Testator, who died in Apr. 1879, 

by his will dated in Mar. 1870, gave his residuary 
estate to his wife for life, &, after her death, to 
“ the nearest relatives then living, to be hereafter 
named in a codicil.” He died without having 
executed any codicil : — Held : the class must be 
ascertained at the death of the testator, namely, 
his noxt of kin, by blood at that date, but only 
those members of the class could take who sur- 
vived the wife . — Re Nash, Prall v. Bevan (1894), 
71 L. T. 5 ; 38 Sol. Jo. 513, C. A. 

Annotation: — Folld. Re Winn, Brook v. Wliitton, [1910] 1 

Ch. 278. 

7409. .] — The ultimate trusts of testator’s 

real & personal estate were declared to be in favour 
of his “ own right heirs & next of kin according to 
t he nature of the property,” without any reference 
to an intestacy or the Statutes of Distributions. 
The several tenants for life of the property, under 
prior trusts, were moreover restricted from 
alienating their respective life interests : — Held : 
nevertheless the class to take under the ultimate 
trusts must be ascertained in accordance with the 
rule established by Bullock v. Downes , No. 7328, 
ante, viz., as at the death of testator, & not at the 
period fixed by the will for distribution. — Re 
Ford, Patten v. Sparks (1895), 72 L. T. 5, C. A. 

7410. .J — Testator, who died in 1884, gave 

a life interest m a fund to his nephew S., & certain 
contingent interests to the children & issue of his 
nephew, & declared that if no child or issue of his 
nephew attained a vested interest, the fund was 
to be held “ for such person or persons as on the 
death of my said nephew S. will be entitled to as 
my next of kin under the statute.” At the date 
of the death of testator, the nephew S. was his 
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sol© next of kin. S. died without issue in July, 
1900, having made a will & appointed executors : — 
Held : the persons entitled were to be ascertained 
at the death of testator, & the executors of 8. were 
therefore entitled to the fund. — Re Wilson, 
Wilson v. Batchelor, [1907] 2 Ch. 572 ; 77 
L. J. Oh. 13 ; 07 L. T. 656 ; 52 Sol. Jo. 11, C. A. 

Annotations : — Distd. Hutchinson v. National Refuges for 
Homeless & Destitute Children, [1920] A. C. 794. Held. 
Re Helsby, Neate v. Bozie (1914), 84 L. J. Ch. 682. 

7411 . .] — Re Winn, Brook v. Whitton, 

No. 7380, ante . 

7412 . Postponement until death of tenant for 
life.] — J ones v. Colbeck, No. 7486, post. 

7413 . .1 — Upon the construction of a will, 

the gift of the residue after a life interest to 
testator’s next of kin : — Held : to mean next of 
kin at the death of the wife, & not those living at 
testator’s death ; they having express bequests 
under the will. — M iller v. Eaton (1815), Coop. G. 
272 ; 35 E. R. 556. 

Annotations: — Apld. Philps v . Evans (1850), 15 Jur. 809. 
Consd. Lee v. Lee (I860), 1 Drew. & Sm. 85. Refd. Cooper 
v. Denison (1843), 13 Sim. 290 ; Bradley v. Barlow (1 847), 
5 Hare, 689 ; Say v. Creed (1847), 5 Hare, 580 ; Ford v. 
Ford (1848), 6 Haro, 486 ; Ware r. Rowland (1848), 2 
Ph. 636 ; Re Ford, Patten v. Sparks (1895), 72 L. T. 5. 

7414 . .] — Testator gave his personal estate 

to trustees, upon trust, to convert into money, & 
invest same, & to pay the interest to his mother 
for her life : &, after the decease of his mother, 
he gave all his estate & effects to such person or 
persons as she should by her will direct & appoint ; 
& in case his mother should die without a will, 
then to such person or persons as would be 
entitled to same by virtue of the Statute of Distri- 
butions. The mother survived testator, & died 
intestate : — Held : testator’s next of kin at the 
death of the mother were entitled to the bequest. — 
Briden v. Hewlett' (1831), 2 My. & K. 90 ; 1 
L. J. Ch. 114 ; 39 E. R. 878. 

Annotations : — Consd. Urquhart v. Urquhart (1844). 13 Sim. 
013 ; Seifferth v. Badham (1846), 9 Beav. 370. Folld. Re 
Greenwood's Will (1861), 3 Giff. 390. Refd. Klmsley v. 
Young (1833), 2 My. & K. 82 ; Butler v. Bushnoll (1834), 
3 My. & K. 232 ; Laslmry v. Newport (1835), 9 Boav. 376 ; 
Bradley v. Barlow (1847), 6 Hare, 589. 

7415. .] — Testator bequeathed part of the 

residue of his property to trustees, in trust for his 
daughters during their lives, & after their respec- 
tive deceases, for their children, & in case there 
should be no children of his daughters respectively, 
in trust for such person or persons as should 
happen to be his next of kin according to the 
Statute of Distributions : — Held : upon the death 
of a daughter, who survived testator, without 
issue, her share went to the persons w r ho were 
testator’s next of kin at her death. — Butler r. 
Buriinell (1834), 3 My. & K. 232 ; 3 L. J. Ch. 
139 ; 40 E. R. 88. 

Annotations : — Consd. Urquhart v. Urquhart (1844), 13 Sim. 
613. Folld. Re Greenwood's Will (1861), 3 Giff. 390. 
Refd. Stert v. Platel (1839), 7 Scott, 422 ; Seifforth r. 
Badham (1846), 9 Beav. 370. 

7416 . .] — Testator directed that upon the 

death, without leaving issue, of his daughter, who 
was his sole next of kin, a certain fund should be 
assigned to the nearest of kin of his own family 
for ever : — Held : upon the construction of the 
will, these words meant to describe some person or 
persons to be ascertained at the daughter’s death, 
& not the person or persons who should be his own 
next of Ion at the time of his own death. — 
Clapton v. Bulmer (1840), 5 My. & Cr. 108 ; 9 
L. J. Ch. 261 ; 5 Jur. 477 ; 41 E. R. 312, L. C. 

Annotations : — Distd. Gundry v. Pinniger (1851), 14 Beav. 
94. Raid. Booth v. Vicars (1844), 1 Coll. 6 ; Jenkins v. 
Gower (1846), 2 Coll. 637 ; Doutty v. Laver (1849), 14 
L. T. O. S. 102. 

7417. .] — Testator, after bequeathing all 


his personal estate Sc effects to his wife for life, & 
after her decease to his sister Sarah for life, 
declared as follows : “ After the decease of my 
sister Sarah, my said estate Sc effects shall remain 

6 be to the use of such person & persons, as under 
the Statutes of Limitation, shall be legally entitled 
to the same : — Held : testator meant either a 
joint tenancy or a tenancy in common among his 
next of kin living at the death of the tenant for 
life ; & therefore, his widow had no interest beyond 
a life estate in his personal estate & effects. — 
Godkin v. Murphy (1843), 2 Y. & O. Oh. Cas. 351 ; 

7 Jur. 605 ; 63 E. R. 155. 

Annotations: — Dbtd. Jenkins v. Gower (1846), 2 Coll. 537 ; 

Bird v . Luckle (1850), 8 Hare, 301. Consd. Bullock r. 

Downes (1860), 9 H. L. Cas. 1. 

7418. .] — Booth v . Vicars, No. 7564, post. 

7419 . .] — Testator bequeathed certain lease- 
hold estates, after the failure of previous limitations 
in favour of A. & his issue, “ in trust for such 
persons as at the time of such failure of issue 
should be his, testator’s, next of kin, according to 
the statute, etc., & as if testator had survived A~, 
& in the like shares as they would be entitled to 
same under the same statute.” He afterwards 
bequeathed a legacy in trust for M. for life ; &, 
after her decease, without issue, in trust for his 
own “ next of kin in manner aforesaid -Held : 
the persons entitled to the legacy would be the 
persons who would be the next of kin of testator 
living at the death of M., & not the next of kin at 
his own death. — Besbant v. Noble (1856), 26 
L. J. Ch. 236 ; 27 L. T. O. S. 116 ; 4 W. R. 476, 
L. C. 

7420. — .] — Wharton v . Barker, No. 7397, 

ante . 

7421. — .] — A. by will gave £2,000 on trust 

for E. for life, with remainder as E. should appoint, 
& in default of such appointment in trust for such 
persons as should be living at the death of E. & 
next of kindred of A. ; & in case E. should die 
without issue living to attain twenty-one, then 
over. E. never executed the power of appoint- 
ment & died leaving one only child, who attained 
twenty-one : — Held : “ next of kindred ” meant 
the nearest relatives of A. living at the time 
specified. — Re Hatton’s Trusts (1864), 4 New 
Rep. 55 ; 10 L. T. 336. 

7422. .] — Testatrix left her real & personal 

estate upon trust after the death of her sister, to 
pay all income to her niece during her life, & after 
her death to stand possessed of the estate in trust 
for the children, if any, of the niece ; but in case of 
her niece leaving no children, then for “ such 
persons as shall then be my next of kin.” The 
niece died childless : — Held : the general rule did 
not apply here, & the persons to take would be the 
next of kin at the time of the death of the tenant 
for life, the niece. — Travis v. Taylor (1866), 12 
Jur. N. S. 791 ; 14 W. R. 909. 

Annotation: — Consd. Hutchinson v. National Refuges for 

Homeless Sc Destitute Children, [1920] A. C. 794. 

7423. .] — Testator gave his residuary 

personal estate to his wife for life, Sc after her 
death he directed his trustees to pay <fc divide 
three-fifths of the residue among such person or 
persons as under the Statute of Distributions 
would have become entitled on his late father’s 
side to his personal estate at the death of his wife 
if he had died intestate, & the other two-fifths he 
gave in similar terms in his next of kin on his 
late mother’s side : — Held : the period for ascer- 
taining the classes was the date of the death of 
testator’s widow, Sc not that of testator himself. — 
Re Morley’s Trusts (1877), 25 W. R. 825. 

Annotation : — Refd. Hutchinson v. National Refuges for 

Homeless Sc Destitute Children, [1920] A. C. 794. 



886 Wills. 


Sect* 17 . — Description of donees: Sub-sect. 11, J. 
(d) iii. <$£ iv . , (e), < fc iT. (a) dk (6).] 

7424. .] — Re Winn, Brook v. Whitton, 

No, 7380, ante . 

7425. Creation of artificial class.] — Sturge 

A Great Western By. Co., No. 7383, ante. 

7426. .] — Testatrix gave her residuary 

estate to her daughter for life with remainder to 
her issue, A in default of issue to trustees upon 
trust at their discretion to divide same amongst 
such one or more of the persons who, at the time 
of the daughters decease, should be testatrix’s 
next of kin according to the Statutes of Distribu- 
tion. The daughter survived testatrix, A died 
unmarried : — Held : the class to take was an 
artificial class of next of kin, which was to be 
ascertained at the death of daughter. — Re Helsby, 
Neate v. Bozte (1914), 84 L. J. Ch. 682 ; 112 
L. T. 539. 

Annotations: — Reid. Re Melilsli, Day v. Withers, [1916] 

1 Ch. 562 : Hutchinson v. National Refuges for Homeless 

& Destitute Children, [1920] A. C. 794. 

7427. .] — Under testator’s will certain 

devised estates became limited on the death of 
the surviving tenant for life “ to the use of the 
nearest of kin of myself who shall then be living A 
who shall be a male bearing the name of Bulcock 
his heirs A assigns for ever provided nevertheless 
that such person shall not claim through or under 
my late brother Ambrose Bulcock.” At testator’s 
death all of his next of kin according to the statute 
were disqualified under the terms of the limitation 
either by sex, name, or descent from Ambrose. 
At the death of the surviving tenant for life there 
were blood relations of testator alive who were all 
named Bulcock, being grandsons of paternal 
uncles of testator : — Held : testator had created 
an artificial class of kin which was to consist of 
persons living at the death of the surviving tenant 
for life, who were related to testator, were male, 
bore the name of Bulcock, & were not descendants 
of Ambrose, A of the persons so ascertained those 
who wrere nearest in blood to testator were 
entitled under the limitation . — Re Bulcock, 
Ingham v. Ingham, [1916] 2 Ch. 495 ; 86 L. J. Oh. 
82 ; 115 L. T. 299. 

7428. Successive life interests — Whether 

class ascertained at death of last tenant for life.] — 

Testator gave his estate to such of his three grand- 
children, 8., M., A E., as should survive their 
father A attain twenty-five, but in case two only 
of them should die in the lifetime of their father or 
under twenty-five, A the amount to which the 
surviving grandchild would then become entitled 
should exceed £10,000, then the excess should go 
to the person or persons, exclusive of the surviving 
grandchild, who, under the Statute of Distribu- 
tions, would immediately on the decease of the 
survivor of the other two grandchildren, be 
entitled to testator’s personal estate if he had then 
died intestate. S. A E. died under twenty-five, E. 
being the survivor of the two, A at her death M. 
was the sole next of kin of testator, supposing him 
to have died at that time : — Held : the persons who 
at the death of E. would have been the next of kin 
of testator if M. also had then been dead, were 
entitled to file a bill for the administration of his 
estate. — W hite v. Spiiingett (1869), 4 Ch. App. 
300 ; 38 L. J. Ch. 388 ; 20 L. T. 502 ; 17 W. K. 
336, L. JJ. 

Annotation: — N.F. Clarke v. Hayno (1889), 42 Ch. D. 529. 


7429. -.] — Testator directed the 
shares of his married daughters in his residuary 
estate to be settled upon trust for such daughters 
A their respective husbands during their respective 
lives, A afterwards for their children ; A in case a 
daughter should not leave any child who should be 
living at the decease of the survivor of such 
daughter A her husband, the share of such daughter 
was to be in trust for “ such person or persons who, 
under or by virtue of the Statutes for the distribu- 
tion of the estates of intestates, would on her 
decease have been entitled thereto in case she, 
having survived her husband, A had then died 
possessed thereof A intestate.” One of the 
daughters died in the lifetime of her husband 
without leaving any child : — Held : the next-of- 
kin of the daughter were to be ascertained at her 
death, A not at the death of her husband. — 
Druitt v. Seaward, Re Ainsworth, Ainsworth 
V. Seaward (1886), 31 Oh. D. 234 ; 55 L. J. Ch. 
239 ; 53 L. T. 954 ; 34 W. R. 180. 

Annotations: — Arid. Re Bradley, Brown v. Cottrell (1888), 

58 L. T. 631. N.F, Clarke v. Hayne (1889), 42 Ch. D. 529. 

Refd. Re King's Settlmt., Gibson v. Wright (1889), 60 

L. T. 745 : Re Piorson's Settlmt. , Cayley v. Do Wend 

(1903), 88 L. T. 791. 

iv. Gift to Next of Kin of Person Dead at Date of 

Will. 

7430. At testator’s death.] — A bequest to the 
next of kin of a person who is dead at the date of 
the will held to be analogous to a gift to testator’s 
own next of kin, as regards the period of ascer- 
tainment. — Philps v. Evans (1850), 4 De G. A 
Sm. 188 ; 17 L. T. O. S. 87 ; 15 Jur. 809 ; 64 E. K, 
791. 

Annotations: — Difltd. Wharton v. Barker (1858), 4 K. & J. 

483. Retd. Re Roes, Williams v. Davies (1890), 44 Ch. D. 

484. 

7431. At death of propositus.] — A widow by 
her will bequeathed personal estate “ to such 
person or persons as would have become entitled 
to my said husband’s personal estate under or by 
virtue of Statute of Distributions had he died 
intestate A without leaving any widow him 
surviving.” The statutory next of kin of the 
husband at the time of his death were M. S. A 
It. It., both of whom were alive at the date of the 
will, but M. S. died before testatrix : — Held : the 
persons to take must be ascertained, not at the 
death of testatrix, but at the death of the husband, 
A consequently there was a lapse as to the share 
of M. S . — Re Rees, Williams v. Davies (1890), 
11 Ch. D. 484 ; 59 L. J. Ch. 305 ; 62 L. T. 362 ; 
38 W. R. 523. 

(e) How “ Next of Kin ” Take. 

See Sect. 19, sub-sect. 10, C., post. 

K. “ Family .” 

{a) In General. 

7432. Word of flexible meaning — Construed 
according to intention of testator.] — The word 
“ family ” admits of a variety of applications, & 
the construction to bo put upon it in a particular 
will must depend upon the intention of testator, to 
be collected from the whole context of the will. 

Where a testator directed his business to be 
carried on by his wife & son for the mutual benefit 
of the family, & devised his property in trust that 
at his wife’s decease the whole of it, as well free- 


PART XVI. SECT. 17, SUB-SECT. 11.— J. (d) iv. 

7430 i. At testator's death .) — Rees v. Fraser, 25 Gr. 253 ; 26 Gr. 233. — CAN. 

PART XVI. SECT. 17, SUB-SECT. 11.— K. (a). 

r. Confined to children of devisee .) — Button v. Botjxter (1891), 12 N. S. W. Eq. 71.- -AUS. 
t. “ Family no?/? at home .**) — Dawson v. Fraser, 18 O. R. 496. — CAN. 
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hold as personal, should be equally divided among 
his chilaren, it was held that testator, in the words 
11 my family ” intended to comprise his wife. 

Testator directed his business to be carried on 
by his widow & eldest son, for the mutual benefit 
of the testator’s family : — Held : the widow was 
entitled to participate. — B lackwell v. Bull 
( 1830), 1 Keen, 170; Donnelly, 54; 5 L. ,T. Ch. 
251 ; 48 E. R. 274. 

Annotations : — Retd. Woods v. Woods (1830), Donnelly, 61 ; 
Burt v. Hellyar (1872), L. R. 14 Eq. 160 ; Ralph v. Carrick 
(1877), 6 Oh. D. 984. Mentd. Cranley t». Dixon (1857), 23 
Beav. 512 ; Barnet v. Bamot (1861), 29 Beav. 239 ; 
Stevens v. Hale (1862), 10 W. R. 418. 

7433. .]— 1 The word “ family ” is 

capable of various significations, according to the 
context (Lord Cottenham, C.). — Woods v. 
Woods (1830), 1 My. & Cr. 401 ; Donnelly, 01 ; 
40 E. R. 420. 

Annotations: — Refd. Raikes v. Ward (1842), 1 Haro, 445 ; 
Crockett- v. Crockett (1848), 2 Ph. 553 ; lie Parkinson's 
Trust, Ex p. Thompson (1851), 1 Sim. N. S. 242 ; Webb 
v . Wools (1852), 2 Sim. N. S. 207 ; Lambc v. Karnes (1871), 
6 Ch. App. 597. Mentd. Gilbert v. Bennett (1839), 10 
Sim. 371 ; Hodgson r. Green (1842), 11 L. J. Ch. 312 ; 
Longmore v. Elcum (1843), 2 Y. Sc C. Ch. Cas. 363 ; Thorp 
v. Owen (1843), 2 Hare, 607 ; Greene v. Greene (1869), 
17 W. R. 487. 

7434. .] — The word “ family ”... is in 

itself a word of most loose & flexible description 
(Kindersly, V.-C.). — Green v. Marsden (1853), 
1 Drew. 040 ; 1 Eq. Rep. 437 ; 22 L. J. Ch. 1092 ; 
22 L. T. O. S. 17 ; 1 W. R. 511 ; 61 E. R. 598. 

Annotations : — Consd. Burt v. Hellyar (1872), L. R. 14 Eq. 
160. Mentd. Massy v. Hayes (1867), 15 W. R. 376. 

7435. .]— (1) The primary meaning of the 

word “ family ” in a will is “ children.” 

A testator directed the interest arising from all 
his real & personal property to be paid to his wife 
during her life, & after her decease to be equally 
divided amongst all his family that should be then 
living when they should attain the age of twenty- 
one years. At the date of his will he had seven 
children living, some over & others under twenty- 
one, some married, with children : — Held : under 
the word “ family ” children alone could take. 

(2) The word “ family ” has various meanings. 
In one sense it means the whole household, in- 
cluding servants, &, perhaps lodgers. In another 
sense it means everybody descended from a 
common stock, that is to say, all blood relations ; 
& it may, perhaps, include the husbands & wives 
of such persons. In the sense I have just men- 
tioned, the family of A. includes A. himself ; A. 
must be a member of his own family. In a third 
sense, the word includes children only ; thus when 
a man speaks of his wife & family, he means his 
wife & children (Jessel, M.R.). — Pigg v. Clarke 
(1870), 3 Ch. I). 072 ; 45 L. J. Cli. 849 ; 24 W. R. 
1014. 

Annotation: — As to ( 1) Apld. Re Muffett, Jones v. Mason 
(1886), 55 L. T. 671. 

7430. Words rejected.] — Testator gave all the 
residue of his effects, to be equally divided between 
his two daughters & their husbands & families. 
The ct. rejected the words, “ husbands & families,” 
& held that the two daughters took the residue 
equally & absolutely. — Robtnson v. Waddelow 


(1830), 8 Sim. 134 ; Donnelly, 108 ; 5 L. J. Ch. 
350 ; 59 E. R. 54. 

Annotation : — Expld. & Distd. Re Parkinson's Trust, Ex p, 
Thompson (1851), 1 Sim. N. S. 242. 

(6) Who are included . 

7437. Primary meaning children only — To ex- 
clusion of parents.] — Testator, after giving several 
specific & pecuniary legacies, bequeathed the 
residue of his personal estate to be divided 
between the three families, Alexander, who 
married my niece A., May, who married my niece 
B. & W., who married my niece C. The meces & 
their husbands were dead, all leaving children, 
some more or less in number, & the question was 
whether the children should take the residue per 
capita or per stirpes : — Held : they should take 
per stirpes, testator meant to provide for the 
children, & not the fathers, family was an aggre- 
gate word ; if the words had been children, it 
might have been otherwise ; but as it was, one 
third of the residue must go to the children of each 
family. — Alexander v. Douglas (1782), Rom. 93, 
L. C. 

7433 , ,] — Under a disposition by will 

to A.’s & B.’s families the children are entitled, 
exclusive of their parents, & per capita. — Barnes 
v. Patch (1803), 8 Ves. 004 : 32 E. R. 490. 

Annotations Consd. Liley v. Hoy (1842), 1 Hare, 580. 
Folld. Wood v. Wood (1844), 8 Jur. 266. Consd. Re 
Parkinson's Trust, Ex p. Thompson (1851), 1 Sim. N. S. 
242. Folld. Gregory v. Smith (1852), 9 Hare, 708. Consd. 
Abrey v. Newman (1853), 16 Beav. 431 ; Burt v. Hellyar 
(1872), L. R. 14 Eq. 160. Folld. Pigg v. Clarke (1876), 
45 L. J. Ch. 849. Refd. Robinson v. Waddelow (1836), 
8 Sim. 134. Mentd. Doe d. Penwarden v. Gilbert (1821), 
6 Moore, C. P. 268 ; Hamilton Corpn. v. Hodson (1847), 
6 Moo. P. C. C. 76. 

7439. .] — A bequest to the family of 

G. : — Held : not to be void for uncertainty ; but 
construed to be a gift to the children of G., an 
uncle of testator, known to & on terms of intimacy 
with him, as joint tenants, & not to include the 
parents or their grandchildren. — G regory v . 
Smith (1852), 9 Hare, 708 ; 68 E. R. 698. 

Annotations : — Consd. Burt v. Hellyar (1872), L. R. 14 Eq. 
160. Folld. PifiTST v. Clarke (1876), 45 L. J. Ch. 849. 

7440. To exclusion of wife.] — Under a 

bequest to the family of A., A.’s children are 
entitled exclusive of his wife & brothers & sisters. — 
Wood r. Wood (1843), 3 Hare, 05 ; 1 L. T. O. S. 
76 ; 8 Jur. 200 ; 67 E. R. 298. 

Annotations : — Consd. Re Parkinson’s Trust, Exp. Thompson 
(1851), 1 Sim. N. S. 242. Folld. Pigg v. Clarke (1876), 
45 L. J. Ch. 849. Refd. Webb v. Woolls (1852), 21 L. J. 
Ch. 625. 

7441. .] — A testamentary gift by a 

married man to his “ family ” should be read as 
a gift to his “ children ” to the exclusion of his 
wife. — Re Hutchinson & Tenant (1878), 8 Ch. D. 
540 ; 39 L. T. 80 ; 26 W. R. 904. 

Annotations : — Apld. Re Muffett, Jones v. Mason (1886), 55 
L. T. 671. Refd. Mussoorie Bank Raynor (1882), 7 
App. Cas. 321 : Re Adamfl & Kensington, Vestry (1884), 
27 Ch. D. 394 ; Re Hamilton, Trench v. Hamilton. 11895) 

1 Ch. 373 ; Re Williams, Williams v. Williams, f 18971 

2 Ch. 12 ; Re Atkinson, Atkinson v. Atkinson (1911), 80 
L. J. Ch. 370. 

7442 . .] — Testatrix bequeathed her house, 

furniture, etc., to A. for life, & directed that same 


PART XVI. SECT. 17, SUB-SECT. 11. 
— K. (b). 


7442 1 . Primary meaning children 
only .] — The primary meaning of the 
word “ family ” in a will is “ chil- 
dren.*’— R e McGrath’s Will (1899). 
20 N. 9. W. L. R. (B. & P.) 55 : 16 
N. S. W. W. N. 160. — AUS. 


7442 ii. .] — Harknbss v . Hark* 

ness (1905), 6 O. W. R. 122 ; 9 O. L. R. 
705.-— CAN. 


7442 ill. .] — Re Mulquxbn’s 


Tkusts (1881), 7 L. R. Ir. 127.— IR. 

7442 Iv. .1 — CriARTTABLE DONA- 
TIONS & Bequests Comrs. r. Deky 
(1891), 27 L. R. Ir. 289.— IR. 

7442 v. .) — The primary meaning 

of the word “ family '' in a will is 
“ children.”— 7?e M’Cann, Donnelly 
v. Moore, [1916] 1 I. R. 255. — IR. 

7442 vi. .] — A gift to " the family 

of my late eon A.” means the children 
of such son. — Re McHardie, 5 N. Z. 
L. R. 477 (S. C.).— N.Z. 

7442 vii. .] — Burke v. Burke, 


18 N. Z. L. R. 216— N.Z. 

7442 viii. .1 — Fyffe v. Fyffk 

(1841), 3 Punl. (Ct. of Sess.) 1205; 
16 Fac. Coll. 1299.— SCOT. 

7442 ix. .] — A bequest to the 

” family ” of A. bold not to include 
the grandchildren of A. — Low’s Trus- 
tees v. Whitworth (1892), 19 R. (Ct. 
of Sess.) 431 ; 29 Sc. L. R. 389.— 
SCOT. 

7442 x. .1 — Greig’b Trustees 

v. Simpson, [19181 S. C. 321. — SCOT. 

a. Whether adopted daughter in - 



888 


Wills. 


Sect. 17. — Description of donees: Sub -sect. 11, K. 

(b) 

should afterwards remain in the family of A. A. 
died, leaving five children : — Held : the children 
of A. took as tenants in common. — Owen v. 
Penny (1850), 14 Jur. 359. 

7443. .] — Testator bequeathed the residue 

of his personal estate to trustees, in trust for his 
wife during her widowhood, & after her death or 
second marriage, in trust to be divided, share & 
share alike, among his five sisters & their respective 
families if any : — Held : each sister & her cnildren 
living at testator’s death were entitled, in 
remainder expectant on the death or second 
marriage of the widow, to one-fifth of the residue 
as joint tenants. 

There are . . . cases in which the ct. has put 
a construction on the word “ family ” & held it 
to mean “ children ” as it does in common 
parlance. . . . The question then is whether the 
word 44 family ” becomes incapable of interpretation 
when the bequest is a bequest to the parents & 
their families ? I cannot see any reason for that 
(Lord Cranworth, V.-C.). — Hs Parkinson’s 
Trust, Ex p. Thompson (1851), 1 Sim. N. S. 242 ; 
20 L. J. Ch. 224 ; 15 Jur. 165 ; 61 E. R. 94. 

Annotations : — Coned. Burt v. Hellyar (1872), L. R. 14 Eq. 

160. Folld. Pigg v. Clarke (1876), 45 L. J. Ch. 849. 

7444. .] — The primary meaning of the word 

“family” is “children,” & there must be some 
circumstance, either in the will or in the situation 
of the parties, to prevent that construction. 

Legacies were given to A. & B., & in case they 
should predecease testatrix, 44 to their respective 
families.” A. having died before testatrix : — 
Held : her children alone took under the word 
44 family.” — He Terry’s Will (1854), 19 Beav. 
680 i 62 E. R. 476. 


Annotations : — Consd. Burt v. Hellyar (1872), L. R. 14 Eq. 

160. Folld. Pigg v. Clarke (1876), 45 L. J. Ch. 849. 

7445. — — Testator devised all the estates 
before specified to his sister’s 44 family,” & pro- 
ceeded thus : 44 I give to J., who was the sister’s 
son, my Dalton estate, & the rest to be sold <te 
divided equally ” : — Held : the children of the 
sister, including J., took the produce of the sale 
equally. — R eay v. Rawlinson (1860), 29 Beav. 
88 ; 30 L. J. Ch. 330 ; 9 W. R. 134 ; 54 E. R. 559. 
Annotation: — Mentd. Pym v. Harrison (1875), 32 L. T. 817. 

7446. .] — Testator, who died in 1854, gave 

all his property to Ids wife for life, & after giving 
certain pecuniary legacies & annuities, devised & 
bequeathed to his son C. all the residue, after his 
mother’s decease, & to his heirs, & in case C. should 
die leaving no issue, then his freehold estate was 
to be equally divided between his, testator’s, 
surviving children or their families. All the 
children of testator survivied their mother, who 
died in 1861, &, excepting one, all, two without 
issue, two leaving children, one leaving a child, 
& the issue of another child, died in the lifetime 
of C., who died in 1809 a bachelor &; intestate : 
— Held : “ families ” meant children & not 

descendants of the testator’s children. — Burt v. 
Hellyar (1872), L. R. 14 Eq. 160 ; 41 L. J. Ch. 
430 ; 26 L. T. 833. 

Annotaiions^—YoM. Pigg v. Clarke (1876), 45 L. J. Ch. 849. 

Refd. He Webster, Widgon v . Mello (1883), 49 L. T. 585. 

7447 . .J — Pigg v. Clarke, No. 7435, ante . 

7448. .J — Testator by his will appointed two 

trustees, & directed that all moneys die to him 
should be collected & placed to his trustees* 
account at a certain bank, in trust for his 


44 family ” : — Held : there was nothing in the 
context of the will to deprive the word 44 family ” 
of its primary meaning, i.e . children of testator ; 
& such children alone were entitled to share in the 
money in the bank. — Re Muffett, Jones v. Mason 
(1886), 65 L. T. 671 ; 3 T. L. R. 126 ; on appeal 
(1887), 56 L. J. Ch. 600, C. A. 

7449. Next of kin.] — Testatrx bequeathed to her 
sister B. for life ; declaring, that it was her absolute 
desire, that she bequeath to those of her own family 
what she has power to dispose of, provided they 
behave well to her. B. by her will declaring, she 
meant to make no disposition of her sister’s pro- 
perty : — Held : a trust for the next of kin of B. — 
Cruwys v . Colman (1804), 9 Ves. 319 ; 32 E. R. 626. 

Annotations rConsd. Liley v. Hey (1842), 1 Hare, 580. 
Expld. Gregory v. Smith (1852), 9 Hare, 708 ; Pigg v. 
Clarke (1876), 45 L. J. Ch. 849. Refd. He Hamilton, lie 
Ashtown, Trench v. Hamilton (1895), 72 L. T. 748. 

7450. .] — Where a donor recommends or 

directs, that the donee, at her death, shall give his 
personal property to such of his family or such of 
his relations as she shall think fit, the donee has 
a power to select the objects of her bounty amongst 
his relations or family, though not within the 
degree of next of kin. 

But if the donee does not exercise the power, the 
word “ relations,” or the word “ family,” will be 
construed 44 next of kin,” unless the special 
expressions of the donee have a different import. — 
Grant v. Lynam (1828), 4 Russ. 292 ; 6 L. J. 
O. S. Ch. 129; 38 E. R. 815. 

Annotations: — Consd. Liley v. Hoy (1842), 1 Hare, 580. 
Refd. He Deakin, Starkey v. Eyrep, [1894] 3 Ch. 565. 

7451. .] — The word family, particularly 

when explained by the word heir is I think as 
indicative of next of kin in cases of personalty as 
it* is of heir-at-law in cases of real estate (Lord 
Cottenham, C.). — White v . Briggs (1848), 2 Ph. 
583 ; 17 L. J. Ch. 196 ; 41 E. R. 1068, L. C. 

Annotations : — Consd. Koay v. Boulton (1883), 25 Ch. D. 
212. Refd. Winglield r. Wingfield (1878), 9 Ch. D. 658. 
Mentd. Davenport v. Davenport (1863), 1 Hem. & M. 775. 

7452. .] — Testator gave personalty to 

trustees for his wife for life, 44 & at her demise let 
the principal return to the good of my family, 
whoever survives the longest”: — Held: a 
remainder vesting in the next of kin of testator 
at the time of his decease. — He Maxton (1858), 4 
Jur. N. S. 407. 


7453. All blood relations.] — Testator, by his will, 

gave personal property to his wife, absolutely for 
her own use & benefit. By a codicil, which was in 
the form of a letter to his wife, he said : “ It is 

my wish that you should enjoy everything in my 
power to give, using your judgment as to where to 
dispose of it amongst your children when you can 
no longer enjoy it yourself : but I should be 
unhappy if I thought it possible that any one not 
of your family should be the better for what, I 
feel confident, you will so well direct the disposal 
of ” : — Held : the word 44 family ” was not con- 
fined to children, but included descendants in every 
degree ; & the wife was entitled to the property 
absolutely, & not merely for her life with a power 
in the nature of a trust for her children. — Williams 
v. Williams (1851), 1 Sim. N. S. 358 ; 20 L. J. 
Ch. 280 ; 15 Jur. 715 ; 01 E. R. 139. 

Annotations : — Apld. Bernard v. Minsbull (1859), John. 276. 

Confd. Pigg v. Clarke (1876), 45 L. J. Ch. 849. Refd. Burt 

v. Hellyar (1872), L. R. 14 Eq. 160. 

7454. .] — Lucas v. Goldsmid, No. 7470, 

post . 

7455. .] — A power to an unmarried woman 

to appoint a fund amongst “ her own family or 


Trimble v. Kerkxand (1913), 
« ^ N ' s - w - <17 : so N. s. w 
W. N. 121. — AUS. 


b. Whether grandchildren included.) o. .] — Searcy's Trustees v. 

— - He Battersby's Trusts [1896] 1 Allbuary, [1907] S. O. 823 : 44 So. 
I. R. 600.— IR. L. R. 536 ; 14 S. L. T. 898.— SCOT. 
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next of kin ” : — Held : not to be confined to her 
statutory next of kin, but to be capable of extension 
to any relative. — Snow v. Teed (1870), L. R. 9 Eq. 
022 ; 39 L. J. Ch. 420 $ 18 W. R. 623 ; sub nom . 
Sum v . Teed, 23 L. T. 303. 

Annotation : — Reid. Pigg v. Clarke (1876), 24 W. It. 1014. 

7456. .] — Testatrix gives certain property 

to nephews & nieces, naming them, & otner pro- 
perty to her “ dear brothers ” & “ dear sisters,” 
who are evidently treated by her as members of 
her family. I have no doubt the family in question 
means her blood relations (Jessel, M.R .). — Re 
Macleay (1875), L. R. 20 Eq. 188 ; 44 L. J. Ch. 
441 ; 32 L. T. 082 ; 23 W. R. 718. 

Annotations : — Mentd. Dawkins v. Penrhyn (1877), 6 Ch. D. 
318 ; Re Rosher, Kosher v. Rosher (1884), 26 Cn. D. 801 ; 
Re Dugdale, Dugdale v. Dugdale (1888), 38 Ch. D. 176 ; Re 
Elliott, Kelly v. Elliott, 11896] 2 Ch. 353 ; Re Hollis 
Hospital Sc Hague Contract Trustees, 11899] 2 Ch. 540 ; 
Manchester Ship Canal Co. v. Manchester Racecourse Co., 
11900] 2 Ch. 352. 

7457 . .] — Pigg v. Clarke, No. 7435, ante. 

7458. Husband.] — Power to appoint for the 
benefit of a married woman & her family would 
not include the husband in general ; but upon the 
whole will an appointment in his favour was 
established. — M acLeroth v. Bacon (1799), 5 
Ves. 169 ; 31 E. R. 623. 

Annotations : — Retd. Cruwys v. Colman (1804), 9 Ves. 319 ; 
Doe d. Chattaway v. Smith (1816), 5 M. & S. 126 ; Grant 
v. Lynarn (1828), 4 Russ. 292. Mentd. Talbot v . Marsh- 
field (1868), 3 Ch. App. 622. 

7459. Widow.] — Blackwell v. Bull, No. 7432, 
ante. 

7460. Grandfather.] — Testator being absolutely 
entitled, under his maternal grandfather’s will, to 
the C. estates, subject to the life interest of his 
maternal aunt, M., by his will, dated Sept. 24, 1842, 
devised all his real & personal estate, “ except the 
real & personal estate wliich he might derive from 
M., or any of her family,” upon certain trusts for 
his wife for life. M. died in Aug. 1843 : whereupon 
testator came into possession of the estates. He 
died in Nov. 1843. Upon a petition by the widow 
for a declaration that she was entitled to a life 
interest in the C. estates : — Held : testator’s 
grandfather, the father of M., was one of her 
“ family.” — James v. Wynford (Lord) (1854), 
2 Sm. <fc G. 350 ; 23 L. J. Ch. 707 ; 23 L. T. O. 8. 
320 ; 18 Jur. 808 ; 2 W. R. 007 ; 05 E. R. 431. 

7461. Illegitimate descendant.] — Testator gave 
his estate to his widow “to be at her disposal in 
any way she may think best, for the benefit of 
herself & family.” The widow by her will gave a 
part of testator’s estates to an illegitimate son of 
one of testator’s sons : — Held : the gift was valid. — 
LAMBE v . Eames (1871), 0 Ch. App. 597 ; 40 L. J. 
Ch. 447 ; 25 L. T. 175 ; 19 W. R. 659, L. J J. 

Annotations : — Apld. Humble v. Bowman (1877), 47 L. J. Ch. 
62 ; Re Keighley, Keighley v. Keighley, 11919] 2 Ch. 388. 
Reid. Maokett v. Maokett (1872), L. R. 14 Eq. 49 ; 
Currlok v. Tucker (1874), L. R. 17 Eq. 320 ; Lo Marchant 
v. Le Marohant (1874), L. R. 18 Eq. 414 ; Hutchinson t;. 
Tenant (J878), 8 Ch. D. 540 ; Re Roper’s Trusts (1879), 27 
W. IL 408 : Re Williams, Williams v. Williams, [1897] 
2 Ch. 12 ; Re Hill, Publio Trustee v. O’Donnell, [1923] 2 
Ch. 259. Mentd. Mus8oorie Bank v. Raynor (1882), 7 
App. Ca8. 321 ; Re Adams & Kensington, Vestry (1881), 
27 Ch. D. 394 ; Re Diggles, Gregory v. Edmondson (1888), 
39 Ch. D. 254, n. ; Re Hamilton, Trench v. Hamilton, 
[1895] 1 Ch. 373 ; Hill v. Hill, [1897] 1 Q, B. 483 ; Re 
Atkinson, Atkinson v. Atkinson (1911), 80 L. J. Ch. 370. 

7462. Whole household — Servants — Lodgers.] — 
Pigg v. Clarke, No. 7435, ante. 

7463. Persons in case of Intestacy entitled under 
Statute of Distribution.] — Gower v. Main waring 
(1750), 2 Ves. Sen. 110 ; 28 E. R. 72, L. C. 
Annotation : — Apld. Re Caplin's Will (1865), 2 Drew. Sc Sm. 

527. 

7464. .] — Devise of the interest of all my 

land property, whether houses, bank stock, or cash, 
after discharging my debts, to my wife ; & after 


her demise to my brother, W. for life, but not 
to cut, fall, or destroy anything of the estate ; 
& after his decease into my sister C.’s family, to 
go in heirship for ever ” : — Held : the real estate 
passed in entirety to the eldest son & heir of C. in 
fee. 

A bequest of personalty alone, to a family, will, 
according to the authorities cited for deft., be 
construed a gift to all such of the family as would 
in the case of intestacy be entitled to take under the 
Statute of Distributions (Ellenborough, C.J.). — 
Doe d. Chattaway v. Smith (1810), 5 M. & S. 
120 ; 105 E. R. 998. 

Annotations : — Difltd. Winter v. Perratt (1843), 9 Cl. & Fin. 
606. Reid. White v. Briggs (1848), 2 Ph. 583. 

(c) In Devise of Realty . 

7465. Means heir-at-law.] — Where by the 
dubious use of the word family, viz. brother & 
sister’s family, in a will, testator having had two 
sisters, one of whom was dead leaving children, 
it could not certainly be collected to what persons 
he meant to apply it ; the heir-at-law is entitled 
to take. — D oe d. Hayter v. Joinville (1802), 3 
East. 172 ; 102 E. R. 503. 

Annotations : — Consd. Re Stephenson, Donaldson v. Bamber, 
[1897] 1 Ch. 75. Refd. Richardson v. Watson (1833), 4 
B. Sc Ad. 787 ; Robinson v. Waddelow (1836), 8 Sim. 134 ; 
Winter v. Perratt (1843), 9 Cl. & Fin. 606 ; Peacock v. 
Stockford (1853), 3 Do G. M. & G. 73 ; Hawes v. Hawes 
(1880), 14 Ch. D. 614 ; Re Feat hers tone’s Trusts (1882), 
22 Ch. D. 111. 

7466. .] — Construction of devise to a stock, 

or family, or house, the heir principal of the house. 
— Wright v. Atkyns (1814), 19 Ves. 299 ; Coop. 
G. Ill ; 34 E. R. 528, L. C. ; revsd. on other 
grounds (1823), see Turn. & R. at p. 145, H. L.; 
subsequent proceedings , Turn. & R. 143, L. C- 

Annotations:— Apld. White r. Briggs (1848), 2 Ph. 583. 
Conid. De Beauvoir v. De Beauvoir (1852), 3 H. L. Cas. 
524 : Langdale v. Briggs (1856), 8 De G. M. & G. 391. 
Apia. Lucas v. Goldsmid (1861), 29 Beav. 657. Consd. 
Wingfield v . Wingfield (1878), 9 Ch. D. 658 ; Re Williams, 
Williams v. Williams, [1897] 2 Ch. 12. Refd. Doe d. 
Chattaway v. Smith (1816), 5 M. Sc S. 126 ; Heneage r. 
Andover (1822), 10 Price, 230 ; Crawfurd v. Crawfurd 
(1825), 3 L. J. O. S. Ch. 105 ; Grant v. Lynam (1828), 4 
Russ. 292 ; Paclow v. Laurie (1838), 2 Jur. 804 ; Liley v. 
Hey (1842), 1 Hare, 580; Winter v. Perratt (1843), 9 
Cl. & Fin. 606 ; Greene v. Marsden (1853), 1 Eq. Rep. 
437 ; Thorp v. Owen (1854), 2 Sm. & G. 90 ; O'Reilly v. 
SompiU (1855), 26 L. T. O. S. 50 ; Alexander v. Alexander 
(1856), 27 L. T. O. S. 333 ; Burt v . Hellyar (1872), L. R. 
14 Eq. 160 ; Re Hamilton, Re Ashdown, Trench i*. 
Hamilton (1895), 72 L. T. 748. Mentd. Knight v. Knight 
(1840), 3 Beav. 148 ; Turnor v. Wright (1860), 2 De G. F. 
Sc J. 234 ; Blake v. Peters (1863), 1 De G. J. Sc Sm. 345 ; 
Russell v. L. C. & D. Ry. (1863), 4 Giff. 403 ; Smith v. 
GibBon (1871), 25 L. T. 559 ; Re Hanburys S. E., [1913] 
2 Ch. 357. 

7467. .] — Doe d. Chattaway v. Smith, 

No. 7404, ante. 

7468. .] — A. devised to B. in tail, & for 

want of issue of her body ” he empowered & 
authorised ” her to settle & dispose of the estate to 
such persons as she thought fit by her will, ” con- 
fiding ” in her not to alienate or transfer the estate 
from his “ nearest family.” B. appointed to her 
husband for life, with remainders over : — Held : 
B. had a power of appointing to the “ nearest 
family ” only, that nearest family must be con- 
strued “ heir,” & consequently the appointment 
to the hsuband was void. — G riffiths v. Evan 
( 1842), 5 Beav. 241; 11 L. J. Ch. 219 ; 49 E. R. 570. 

7469. .] — White v. Briggs, No. 7451, ante. 

7470. .] — Under a devise of real estate, “ to 

be divided equally between my two sons, who shall 
enjoy the interest thereof & then go to their 
respective families according to seniority ” : — 
Held : the sons took as tenants in common in tail 
general. 

The word family in relation to real estates 
is of more ample signification, it is a common 
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Sect. 17 . — Description of donees : Sub-sect. 11, K. 
(c), L. (a) & ( b ) i. & ii.] 

expression for a man to speak of liis “ family ” 
meaning his ancestors & implying the same 
species of succession as the word “ inheritances ” 
(Romilly, M.R.). — Lucas v. Goldsmid (1861), 29 
Beav. 6 57 ; 30 L, J. Ch. 935 ; 4 L. T. 632 ; 7 
Jur. N. S. 719 ; 9 W. R. 759 ; 54 E. R. 783. 

L. “ Relations “ Nearest Relations ,” and 
“ Friends and Relations .” 

(a) In General . 

7471. Relation — Nomen collectivum.] — Pyot r. 
Pyot, No. 6804, ante. 

7472. “ Relations hereafter named M — Failure to 
name — Intestacy.] — Testator by his will, dated in 
1861, devised & bequeathed all his property to his 
wife for life, & after her death he directed it to be 
divided amongst his “ relations hereafter named.” 
No relations were named in the will, & testator’s 
heir-at-law claimed on the ground that there was 
an intestacy : — Held : the word “ named ” must 
be taken in its plain sense, indicating an intention 
to specify certain relations ; & as testator had not 
done so there was an intestacy, & the heir-at-law 
was entitled to the real estate.— Orampton v. 
Wise (18S8), 58 L. T. 718. 

(b) “ Relations .” 
i. General Rule. 

7473. Persons who would take by Statutes of Dis- 
tribution.]— Anon. (1709), 2 Eq. Oas. Abr. 190; 
22 E. R. 163. 

7474. — .]— A man devises his persona] estate 

to the use of his relations without specifying any 

in particular ; it shall be distributed according to 

the Statute of Distributions. — Roach v. Hammond 

(1715), Prec. Oh. 401 ; Gilb. Oh. 92 : 24 E. R. 180 ; 

sub nom. Anon., 2 Eq. Oas. Abr. 438, L. 0. 

Annotation : — Reid. Doc d. Thwaitos v. Ovor (1808), 1 Taunt. 
263. 

7475. .] — One devises the surplus of his 

personal estate to his relations ; only such shall 
take who are capable of taking within the Statute' 
of Distribution. — Anon. (1716), 1 P. Wms. 327 ; 
24 E. R. 410. 

7470 . .] — A devise to relations is to be con 

fined to such as would take by the Statute of 
Distributions : but their shares may not be the 
same as under that statute. — T homas v. Hole 
( 1728), Oas. temp. Talb. 251 ; 1 Dick. 50 ; 2 Eq. 
Oas. Abr. 368 ; 25 E. R. 762, L. O. 

Annotations Confld. Green v. Howard (1779), 1 Bro. C. C. 
31 ; Phillips v. Garth (1790), 3 Bro. C. C. 64. Reid. 


Rowland v. Gorsuoh, Prioe v. Gorsuch (1789). 9 Cot, Eq. 
Oas. 187 ; Davenport v. Hanbury (1796), 3 Ve§. 267 ; 
Garriok v . Camden, Patton v. Jones (1807), 14 Ves. 372 ; 
Wright t\ Atkyns (1816), Coop. G. Ill ; Brandon v. 
Brandon (1819), 3 Swan. 312 ; Elmsley v. Young (1836), 
2 My. & K. 780 ; Withy v. Mangles (1843), 10 Cl. 6c Fin. 
216. Mentd. Malookn v. Martin (1790), 3 Bro. C. C. 
50. 

7477. .] — Where there is a devise to 

relations in a will, the Statute of Distributions is 
a good rule to go by, in construing who are meant 
by that word. — Harding v. Glyn (1739), 1 Aik. 
469 ; 26 E. R. 299. 

Annotations : — Apld. Birch r. Wade (1814), 3 Ves. & B. 198. 
Consd. Grant v. Lynam (1828), 4 Russ. 292. Reid. Brown 
v. Higgs (1803), 8 Ves. 561 ; Cruwys v. Colman (1804), 9 
Ves. 319 ; Walter v. Maunde (1816), 19 Vos. 424 : Benson 
v. Whittam (1831), 5 Sim. 22 : Burrough v. Philcox, Lacey 
v. Philcox (1840-), 6 My. & Cr. 72 ; Bernard v. Minshull 
(1859), John. 276 ; Cole v. Hawes (1876), 40 L. J. Ch. 488 ; 
Re Brierley, BricrJcy v. Brierley (1894), 43 W. R. 36 : Re 
Deakin, Starkey v. Eyros, [18941 3 Ch. 565. Mentd. 
Pierson v. Garnet (1786), 2 Bro. C. C. 38 ; Wright t>. Atkyns 
(1823), Turn. & R. 143 ; Meredith v. Heneago (1824), 1 Sim. 
542 ; Foley v. Parry (1833), 2 My. & K. 138 ; Croft v. 
Adam (1842), 3 2 Sim. 639 ; Williams v. Williams (1851). 
1 Sim. N. S. 358 : Salusbury v. Denton (1857), 3 E. & J. 
529 ; Wilson v. DuguJd (1883), 24 Cn. I). 244 ; Re 
Stranger, Moorsom v. Tate (1891), 60 L. J. Ch. 320. 

7478. .] — A.-G. v. Buckland (1742), cited 

in Amb. at p. 71 ; 27 E. R. 42, L. C. 

7479. .] — Bequest to his wife for life, & 

after her death to his & her poorest relations : — 
Held : only those who were of kin were entitled.— 
Isaac v. Defriez (1754), Amb. 595 ; 17 Ves. 

373, n. ; 27 E. R. 387. 

A nn otations .— Consd. Brunsden v. Woolredge (1765), Amb. 
507 ; A.-G. v . Northumberland, “ The Poor Smiths ” 
(1878), 38 L. T. 245. Refd. A.-G. v. Price (1810), 17 Ves. 
371 : Brandon v. Brandon (1819), 3 Swan. 312. Mentd. 
Gillam v. Taylor (1873), L. R. 16 Eq. 581 ; Thomas v. 
Howell (1874), L. R. 18 Eq. 198. 

7480. -.] — Bequest to “ near relations ” 
means those within the Statute of Distributions. - 
Whithorne v. Harris (1754), 2 Ves. Sen. 527 ; 
28 E. R. 337. L. C. 

Annotations : — Refd. Phillips v. Garth (1790), 3 Bro. C. C. 
64 ; Brandon v. Brandon (1819), 3 Swan. 312. 

7481. .] — Bequest to his mother’s poor 

relations, construed “ relations who are poor & 
objects of charity.” 

The word ** relation ” is a vague term. . . . 

The meaning of it has been confined to those who 

would take under the Statute of Distribution 

(Sewell, M.R.). — Brunsden v. Woolredge 

(1765), Amb. 507 ; 1 Dick. 380 ; 27 E. R. 327. 

Annotation : — Mentd. Thomas v. Howell (1874), L. R. 18 Eq. 
198. 

7482. .] — Bequest to the most necessitous 

of my “ relations,” shall go according to the 
Statute of Distributions. — Widmore v. Wood- 
roffe (1766), Amb. 636 ; 27 E. R. 413 ; sub nom. 


PART XVI. SECT. 17, SUB-SECT. 11. 

— L. (a). 

d. " Blood relatives.'*) — A codicil 
to the will contained the following 
provision : ” I direct my trustees to 
make inquiry with reference to any 
blood relatives of mine not named 
in my will, & to set apart the sum of 
*1.000 to be given to such relatives 
in such manner & proportions as 
they Bhall think fit,” etc. -.—Held • the 

S ersons entitled to participate In the 
istribution of the fund were the 
persons who, if the blood relatives of 
testatrix named in the will had been 
non-existent, would have been her 
next-of-kin — Re Knox, 29 N. Z. L. R. 
1179.— N.Z. 


e. My relatives of like, degree ir, 
Scotland."] — Testatrix, who lived ic 
America, bequeathed the residue ol 
her estate to G. A. ” of Scotland, 
who I wish to divide what falls to him 
with my relatives of like degree In 
Scotland living at the date of my 
death : — Held : a relative in the 


same degree of relationship to testatrix 
as G. A. whose home & ordinary 
residence was in Australia, but who 
happened to he in Scotland on a visit 
at the time of the death of testatrix, 
was not entitled to participate in the 
bequest. — Anoo v. Elmhlik (1905), 8 
F. (Ct. of Seas.) 67 ; 43 Sc. L. R. 23 ; 
13 S. L. T. 480.— SCOT. 

PART XVI. SECT. 17, SUB-SECT. 11. 

— L. (b) i. 

7473 1. Persons who would take by 
Statute of Distributions.}— The word 
“ relatives ” should be construed as 
excluding all except those whom the 
law, in the case of an intestacy, re- 
cognised as the proper olaas among 
whom to divide the property of a 
deceased person. — Ross v. Ross (1894), 
25 S. C. R. 307.— CAN. 

7473 ii. .] — Re Stewart Estate, 

[19201 2 W. W. R. 352 ; 30 Man. L. R. 
382.— CAN. 

7473 iii. .\—Re Watson’s Es- 

tate. 42 I. L. T. 51.— IR. 


7473 iv. .] — Where a person has 

ft pow r er of distribution omong poor 
relations, he may distribute amongst 
all poor relations, however remote ; 
but where tbo ct. is called on to dis- 
tribute, In failure of the person so 
empowered, it will coniine Itself to 
relations within Stat. Distributions. — 
Mahon v. Savage (1803), 1 Sch. & 
Lef. 111.— IR. 

7473 v. .] — Reids. Swav, [1911] 

1 I. R. 405, 410 ; 45 I. L. T. 224.— IR. 

7473 vi. .] — Re GUN, StterhY v. 

Nugent, [1915] 1 I. R. 42.— IR. 

7473 vii. .1— M'Cohmack v. Bar- 

hrr (1861), 23 Dunl. (Ct. of Sees.) 398 ; 
33 Sc. Jur. 197.— SCOT. 

7473 vlii. .) — B. was instituted 

by will as the sole heir of M. on the 
condition that on B.’s death whatever 
should remalu should devolve on his 
“ relatives ” : — Tleld : the heirs ab 
intestato of B. at his death were the 
people intended to be Included at hie 

relatives.” — Re Muter Y’a Will, 5 
8. C. 39.— S. AF. 
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Widmore v. Queen Anne’s Bounty Corpn 1 
Bro. C. C. S3, n., L. C. ’* 

Annotations .-—Reid. Brandon v. Brandon (1819), 3 Swan. 
812. Mentd. Philpott v, St. George's Hospital (1857), 
5 H. L. Cas. 338 ; Luokraft v. Pridham (1877), 6 Ch. J). 
205 ; Re Hunter, Hood v . A.-G., [1897] 2 Ch. 105. 

7483 . -.] — A legacy of personal estate to 

testator’s wife, for life, A after lier decease to the 
testator’s relations who shall be then alive, con- 
fined to relations within the Statute of Distribu- 
tion.— Green v . Howard (1779), 1 Bro. C. 0. 31 ; 

28 E. B. 967, L. C. 

Annotations : — Consd. Phillips v. Garth (1790), 3 Bro. C. C. 
64. Reid. Brandon v. Brandon (1819), 3 Swan. 312. 
Mentd. Shore v. Wilson (1842), 9 Cl. & Fin. 355. 

7484 . .] — Gift of a residue, to be divided 

among persons related to testator, confined to 
relations within the Statute of Distributions. — 
Rayner v . Mowbray (1791), 3 Bro. C. C. 234 : 

29 E. R. 508, L. C. 

Annotations :■ — Apld. Doe d. Garner v. Lawson (1803), 3 
East, 278. Consd. Wharton v. Barker (1858), 4 K. & J. 483. 

7485 . .] — Legacy for a mourning ring to 

each of testator’s relations by blood or marriage, 
confined to the Statute of Distributions, A those, 
who have married persons entitled under it. — 
Devisme v. Hellish (1800), 5 Ves. 529 ; 31 E. R. 
718, L. 0. 

7486 . .] — (1) Residuary bequest to testa- 

tor’s daughter for life, & to her children at their 
ages of twenty-one ; & after the decease of his 
daughter, A of her children under that age, to go 
A be distributed among his relations in a due 
course of administration. 

(2) It is evident, testator intended to speak of 
relations, not at the time of his own death, but at 
that of his daughter, or her issue under the age 
of twenty-one (Grant, M.R.). — Jones v. Colbeck 
(1802), 8 Ves. 38 ; 32 E. R. 264. 

Annotations :—As to ( 1) Refd. Lee v. Lee (1860), 1 Drow. A 
j? 5 * to Consd. Elmsley v. Young: (1833), 2 
My. & K. 82 ; lie Lang's Will (1861), 4 L. T. 577 ; Lees 
v. MaBsey (1861), 3 De G. F. & J. 113. Refd. Bradloy r. 
Barlow (1847), 5 Haro, 589. Generally, Consd. Wharton r. 
Barker (1858), 4 K.&J. 483. Refd. Crquhart v. Urquhart 
(1844), 13 Sim. 613 ; Hay v. Creed (1847), 5 Hare, 580 : 
Ware v. Rowland (1848), 2 Ph. 635 ; Re Barber's Will 
Trusts (1852), 1 Sim. A G. 118. Mentd. Ford v. Ford 
(1848), 6 Haro, 486. 

7487 . .] — Under a devise of freehold pro- 

perty to the relations on my side, all those shall 
take who would be entitled to personal estate under 
the Statute of Distributions, as well in the maternal, 
as in the paternal line ; A the devise speaks, at the 
time of testator’s death, not at the time of framing 
the devise. Therefore, one, who was related in 
equal degree at the time of making the will, having 
died before testator, leaving a son, the son was held 
not entitled to a share, as a relation. — Doe d. 
Thwaites v. Over (1808), 1 Taunt. 263 ; 127 E. H, 
834. 

Annotations : — Refd. Wright v. Atkyns (1815), Coop. U. 
Ill ; Doe d. Chattaway v. Smith (1816), 5 M. A S. 126 ; 
Pieken v. Matthews (1878), 10 Ch. D. 264. 

7488 . .] — Pope v. Whitcombe, No. 7506, 

post . 

7489 . .] — The term “ relations ” means next 

or kin even as to real estate (Lord Eldon, C.). — 
Walter, v. Maunde (1815), 19 Ves. 424 ; 34 E. R. 

A ; a ffQ' S- C. sub nom. Cole v. Wade 

(1807), 16 Ves. 27. 

Annotations .•—Refd. Rc Perkins, Brown v. Perkins (1909), 

i a! L v 1‘ < 3 i 5 - Mentd. Piper v. Piper (1834), 3 My. & K. 

Christian v. Foster (1846), 2 Ph. 161 ; Fordyoe v. 
Bridges (1848), 2 Coop, temp . Cott. 324 ; Re Sinclair's 
Settimt., Crump v. Loieester (1886), 56 L. T. 83; Re 
Smith, East! ok v. Smith, [1904] 1 Ch. 139. 


7490. — -.] — Smith v. Campbell, No. 7519, 
post. 

7491. .] — In many cases, indeed, the ct. has 

construed the word “ relations ” in a will by 
reference to the Statute of Distribution. . . . But 
it has been properly observed, that this rule of 
construction is founded in convenience alone, the 
ct . being compelled to reduce words, in their natural 
sense indefinite, to some practical meaning 
(Plumer, M.R.). — Brandon v. Brandon (1819), 
3 Swan. 312 ; 2 Wils. Ch. 14 ; 36 E. R. 876. 

Annotations : — Refd. Hinckley v. Maclarens (1832), 1 My. A 
k. 27 ; Elmsley v. Young (1836), 2 My. & K. 780 ; Withy 
v. Mangles (1843), 10 Cl. A Fin. 215 ; Stoddart v. Nelson 
(1855), 4 \V. R. 109. Mentd. Rc Marsh, Ex p. Gonno 
(1837), 6 L. J. Bey. 57. 

7492. .] — Testatrix, after devising real 

estate to her three sisters for their lives, A the life 
of the survivor, directed that the surviving sister 
should divide A devise the estate among such of 
testatrix’s nieces A other relations, particularly 
female, as should be unprovided for at the decease 
of the surviving sister, in such shares as she should 
think lit. The surviving sister, after reciting this 
power, directed her exor. to sell the estate, A 
divide the proceeds among her nieces, who should 
be living at her death, in equal shares. These 
nieces were, at the death of the surviving sister, 
the sole next of kin of the first testatrix : — Held : 
either under the appointment contained in the last 
will, or as next of kin of the first testatrix, the 
nieces were entitled to the estate in question. — 
Cracklow v. Norie (1838), 7 L. J. Ch. 278 ; suh 
nom. Paclow v. Laurie, 2 Jur. 804. 

7493. .] — Salusbury v. Denton, No. 7503, 

post . 

7494. .J— Testator gave real estate to 

trustees upon trust to pay a moiety of the rents to 
his wife for life, A the other moiety for the main- 
tenance of his daughter, A after the wife’s death he 
gave all the estate to his daughter in fee, provided 
that if the daughter should die without lawful 
issue, the wife her surviving, then he gave the 
estate to his wife for life, A after her death “ to 
my relations, share A share alike.” He died almost 
immediately after making his will, A his daughter 
was his only child. She died without issue in the 
lifetime of the wife : — Held : “ relations ” meant 
next of kin. — Lees v. Massey (1861), 3 De G. F. 
A J. 113 ; 4 L. T. 36 ; 7 Jur. N. S. 534 ; 9 W. R. 
425 ; 45 E. R. 821, L. C. A L. JJ. 

Annotations : — Consd. Taylor v. Allhnsen, [1905) 1 Ch. 529. 
Refd. Re Lang’s Will (1861), 9 W. R. 589. Mentd. Re 
Warwick & Worcester Ry., Ex jy. Parbury (1861), 4 L. T. 
62 . 

7495. . 1 - Eagles v. Le Breton, No. 7508, 

post. 

7496. . Re Deakin, Starkey v. Eyres, 

No. 6721, ante. 

n. Exceptions to "Rule. 

7497. Wife.] — Where in a will a wife not included 
in the word “ relations ” according to the Statute 
of Distribution. — Davies v. Baily (1748), 1 Ves. 
Sen. 84 ; 27 E. R. 906, L. C. 

Annotation : — Folld. Worseley v. Johnson (1753), 3 Atk. 758. 

7498. .] — T. seised in fee of lands devised 

same to his wife for life, A after her decease to R. 

A the heirs of his body, A for want of such issue to 
be sold A divided amongst his relations according 
to the Statute of Distributions, when no will is 
made. The wife is no relation to the husband, A 
the next of kin take the whole exclusive of her. 


PART XVI. SECT. 17, SUB-SECT. 11. 
— L. (b) 11. 

, . 'BwuQ'hter sole remaining next of 
Testator, after bequeathing a 
to his daughter, left an ann uity 


to Ills mother A sister for their lives, 
A directed that upon their deaths the 
residue of his property should be 
divided amongst his relations as his 
ex ora. (his brothers) should think fit 
A most worthy to receive it. At the 


death of testator A at the deaths of 
his mother A sister, his daughter was 
his sole next-of-kin : — Held : the 
daughter was entitled to the residue. 
— Lawlor v. Henderson (1877), 10 
T. R. Eq. 150— IR. 
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( b ) ii. & iii., (c) & ( d ), & M.] 

both by the words of the will, & the intention of 
testator. — W orseley v. Johnson (1753), 3 Atk. 
758 ; 26 E. R. 1235, L. C. 

Annotation : — Reid. Doe d. Garner v. Lawson (1803), 3 

East, 278. 

7499. Cousins.] — One devises £15 a-piece to each 
of his relations of his father's & mother’s side, & 
gave the surplus of his personal estate to A., & 
makes B. exor. B. the exor., paid £16 to testator’s 
cousin german, & £15 a-piece to her four children. 
The ct. allowed the payment to the children, & 
would not restrain the devise to the relations within 
Statute of Distributions. — Jones v. Beale (1700), 
2 Vern. 381 ; 23 E. R. 843. 

Annotation : — Reid. Widmore v. Woodrofle (1766), Amb. 

636. 

7500. Second cousins.] — Jones v. Beale, No. 
7490 ante 

7501. .] — Gift to the relations of A. “ in 

any degree, but not to include or go further than 
second cousins ” : — Held : to include second 
cousins. — Percival v. Rennish (1833), 3 L. J. Ch. 
23. 

7502. Effect of discretionary trust.] — Bequest 
of residue to a brother in trust to dispose of among 
such of testator’s relations, & in such manner, etc., 
as he should think fit, without regard to the legacies 
before given : — Held : the power extended to 
relations at large & not confined to next of kin. — 
Supple v. Lowson (1773), Amb. 729 ; 27 E. R. 
471. 

Annotation : — Reid. Waldo t>. Caloy (1809), 1G Yea. 206. 

7503. .] — Testator gave personal estate to 

his wife for life, & at her decease to be divided, one 
moiety thereof to testator’s daughter for life, & the 
other moiety to be at the disposal of his wife, 
therewith to apply a part to the foundation of a 
charity school or such other charitable endowment 
for the benefit of the poor of O. as she might think 
proper, &, the remainder to be at her disposal 
among his relations, in such proportions as she 
might .be pleased to direct. On the death of 
testator’s widow without having made any dis- 
position of the latter moiety : — Held : one-lialf 
was well bequeathed for charitable purposes, & 
the other belonged to the next of km. — Salus- 
bury v. Denton (1857), 3 K. & J. 529 ; 20 L. J. Oh. 
851 ; 30 L. T. O. S. 03 ; 21 J. P. 720 ; 3 Jur. N. S. 
740 ; 5 W. R. 865 ; 09 E. R. 1219. 

Annotations: — Reid. Lambe v. Eames (1870), L. R. 10 Kq. 

267 ; Wilson v. Duguid (1883), 24 Ch. D. 244 ; Re Brierley, 

Brierley v. Brierley (1894), 43 W. R. 36; Hunter v. A.-G., 

[1899] A. C. 309 ; Re Clarke, Bracey v. Royal National 

Lifeboat Institution, [1923] 2 Ch. 407 ; Re Davis, Thomas 

v. Davis, [1923] 1 Ch. 225. 

iii. Time of Ascertaining Class. 

7504. Death of testator.] — Testator gives a 
residue to A. for life, remainder to B. for life, then 
to be divided among his (testator’s) relations ; 
this is a mere intestacy, & goes to the relations at 
the death of testator. — Masters v. Hooper (1793), 
4 Bro. C. C. 207 ; 29 E. R. 854, L. C. 

Annotations: — Folld. Doe d. Gamer v. Lawson (1803), 3 

East, 278. Consd. Scott v. Moore (1844), 14 Sim. 35 ; 

Nicholson v. Wilson (1845), 14 Sim. 549 ; Wharton v. 

Barker (1858), 4 K. & J. 483. 

7505. .] — Doe d. Thwaites v. Over, No. 

7487, ante. 

7506. .J — Word “ relations,” in a will, 

means 44 next of kin.” Bequest of residue to 
testator’s wdfe for life, with a direction to dispose 
of the residue amongst his relations in such 
manner as she should think fit. Appointment to 
relations, not being next of kin, void, & the residue 
decreed to be distributed amongst those who were 
next of kin to testator at the time of his death. — 


Pope v . Whitcombe (1810), 3 Mer. 689 ; 36 E. R. 
264. 

Annotations : — Consd. Finch v. Hollingsworth (1855), 21 
Beav. 112. The case as reported does not contain the 
decision of the ct., which is said to have been in favour of 
the persons who were the next of kin of testator at the 
. death of the donee of the power (Romilly, M.R.). Reid. 
Re Deakin, Starkey v. Eyres, [1894] 3 Ch. 565. 

7507. .] — A testator devised his real estates 

to his first cousin Thomas Pearce for life, & after 
T. P.’s decease, he devised & bequeathed all his 
real & personal estates in trust for such of his 
relations of the name of Pearce, being a male, as 
T. P. should by deed or will appoint ; & in default 
of such appointment, for such of his relations 
of the name of Pearce, being a male, as T. P. should 
approve of or adopt, if he should be living at the 
death of T. P. & his heirs, exors., etc. ; & in case 
T. P. should not adopt any such male relation, or 
no such male relation should be living at the death 
of T. P., then to the next of nearest relation, or 
nearest of kin of him, testator, of the name of 
Pearce, being a male ; or the elder of such male 
relations, in case there should be more than one of 
equal degree, who should be living at testator’s 
decease, his heirs, exors., administrators, or assigns, 
for ever. 

Testator had a brother, Z. P., who had gone to 
sea, & had not been heard of for many years ; A 
supposing Z. P. to have died without issue, the 
nearest relation of testator, answering the descrip- 
tion in the ultimate limitation, at his decease, 
was the tenant for life, T. P. ; & next to him, 
R. P., pltf. 

T. P. died without issue, & without having 
exercised the power of appointment or adoption 
given to him by the will : — Held : T. P. took under 
the ultimate limitation. — Pearce v. Vincent 
(1836), 2 Keen, 230 ; Donnelly, 128 ; 7 L. J. Ch. 
285 ; 48 E. R. 616. 

Annotations: — Refd. Sterfc v . Platel (1839), 5 Bing. N. C. 
434 ; Godkin v. Murphy (1843), 2 Y. & C. Ch. Cas. 351 ; 
Lee v. Lee (1860), 1 Brow. & Sm. 85. 

7508. .] — (1) Testatrix directed all her 

property at the death of A. & B. 44 to pass to my 
relatives in America ” : — Held : the class was to be 
ascertained at the death of testatrix ; & all her 
next of kin in America then living were entitled as 
joint tenants. 

(2) 44 Relatives ” mean the persons who would 
take under the Statutes of Distribution (Lord 
Romilly, M.R.). — Eagles v. Le Breton (1873), 
L. R. 15 Eq. 148 ; 42 L. J. Ch. 362. 

Annotation: — Reid. Rc Nash, Prall v. Bevau (1894), 71 
L. T. 5. 

7509. Death of life tenant — Gift to relations after 
life estate.] — Devise to trustees to invest in stock, 
& pay dividends to testator’s son for life, & after 
his decease, to his eldest son & his heirs for ever, 
& in case of their death, without issue, to his, 
testator’s nearest relation, & the nearest relations 
of such nearest relation, for ever : — Held : it 
goes to the person who was nearest relation at the 
time, the half-sister ; though there were living 
representatives of a person as near, viz. a half- 
brother. — Marsh v. Marsh (1783), 1 Bro. C. C. 
293 ; 28 E. R. 1140. 

Annotations : — Consd. Doe d. Pilkington t». Spratt (1833), 
5 B. & Ad. 731. Reid. Stert v. Platel (1839), 8 L. J. C. P. 
249 ; Withy v. Mangles (1843), 10 Cl. 8c Fin. 215 ; Bird 
v. Luckie (1850), 8 Hare, 301. 

7510. .] — Jones v. Colbeck, No. 7486, 

ante. 

7511. .] — Residuary bequest to a 

brother of the testator for life, &, after his death, 
to his wife, & at her death to go to such of testator’s 
relations as survived them : — Held : to give the 
whole to the only one of the brothers of testator 
who survived the tenants for life, to the exclusion 
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of the children & representatives of brothers of 
testator who survived him, but died in the lifetime 
of the second tenant for life. — Bishop v. Cappel 
(1847), 1 De G. & 8m. 411 ; 9 L. T. O. S. 371 ; 11 
Jur. 939 ; 03 E. R. 1127. 

7512. .] — Bequest to A. for life ; & 

afterwards, in an event (which happened), testator 
directed advertisements to be made for his rela- 
tions, to such only of whom as should claim 
within two months he left the property, to be 
divided according to the discretion of his exors. 
The exors. died in A.’s lifetime : — Held : the 
next of kin of testator, according to the statute, 
took equally, & the class was to be ascertained at 
the death of A., & not at the death of testator. — 
Tiffin v . Longman (1852), 15 Beav. 275 ; 20 
L. T. O. 8. 13 ; 51 E. R. 543. 

Annotations : — Distd. Gorbell t\ Davison, Gorbell v. Forrest 

(1854), 18 Beav. 556. Reid. Re Nash, Prall v. Be van 

(1894), 71 L. T. 5. 

7513. .] — Testator gave a moiety of 

the rents of his real estates to his wife for her life 
& directed the other moiety to be applied to the 
maintenance of his daughter ; & after the death 
of his wife he gave all his real estates to his daughter 
in fee ; but if his daughter should die without 
issue in the lifetime of his wife (which happened) 
then & in such case he gave his real estates to his 
wife for life, & after her decease to his relations, 
share & share alike : — Held : the death of the 
daughter was the period when the class was to be 
ascertained. — L ees v. Massey (1801), 3 De G. F & 
J. 113 ; 4 L. T. 30 ; 7 Jur. N. S. 534 ; 9 W. R. 
425 ; 45 E. R. 821, L. 0. <fc L. JJ. 

Annotations : — Consd. Taylor v. Allhusen, [1905] 1 Oh. 529. 

Refd. Re Lang's Will (1801), 9 W. U. 589. Mentd. Re 

Warwick & Worcester lly., Ex p, Parbury (1801), 4 

L. T. 02. 

7514. Death of donee of power of appointment to 
relations.] — Testator gave the residue of his estate 
to his wife for life, <fc directed that after her decease 
one moiety thereof should be conveyed to his own 
relations in such parts, shares, & proportions as his 
wife should direct. Testator’s two brothers, who 
were his sole next of kin, died in the lifetime of Lis 
widow, leaving issue. The widow appointed the 
moiety among testator’s relations living at the 
time of her decease : — II eld : the appointment 
was valid. — Finch v . Hollingsworth (1855), 21 
Beav. 112 ; 3 Eq. Rep. 993 ; 25 L. J. Ch. 55 ; 25 
L. T. O. S. 252 ; 1 Jur. N. 8. 718 ; 3 W. R. 589 ; 
52 E. R. 801. 

7515 . .] -Re Saville's Trusts, No. 0719, 

ante . 


(c) Nearest Relations . 

7516. General rule — Whether confined to persons 
who would take by the Statute of Distributions.] — 

A devise to the nearest relation is good, & such 
shall be so accounted as are next by Statute of 
Distributions. — Anon. (1712), 2 Eq. Cas. Abr. 
291 ; 22 E. R. 244. 

7517. .] — Such of my nearest relations 

as my exors. shall think the greatest objects of 
charity,* * held to extend only to such as would 
take under Statute of Distribution. — Edge v. 
Salisbury (1749), Amb. 70 ; 27 E. R. 42, L. C. 

Annotations : — Refd. Smith v. Campbell (1815), Coop. G. 
275 ; Brandon v, Brandon (1819), 3 Swan. 312. Mentd. 
Shore v. Wilson (1842), 9 Cl. Sc Fin. 355. 

7518. .1 — Bequest to such of nearest 

relations, as A. should tldnk poor, & objects of 


charity, confined to those within Statute of 
Distributions, under A.’s advice. — Goodinge v. 
Goodinge (1749), 1 Ves. Sen. 231 ; 27 E. R. 
1001, L. C. 

Annotations : — Mentd. Beachcroft v. Beachcroft (1816), 

1 Madd. 430 *, Shore v. Wilson (1842), 9 CL & Fin. 355; 

Grant v. Grant (1870), L. It. 5 C. P. 380. 

7519. .] — Bequest by testator in 

India, “ to my nearest surviving relations in my 
native country, Ireland,” confined to brothers & 
sisters, living in Ireland or elsewhere ; the addition 
of a mistaken description, viz. of the place of 
residence, not vitiating a gift to persons otherwise 
sufficiently described. Nephews & nieces ex- 
cluded. 

(2) The words •* relations ” or “ near relations,” 
from their indefinite extent confined to the next of 
kin under the Statute of Distributions.— Smith v. 
Campbell (1815), 19 Ves. 400 ; Coop. G. 275 ; 
34 E. R. 600. 

Annotations: — As to (2) Consd. Elmsley r. Young (1835), 

2 My. & K. 780 ; Re Gray’s Settlmt., Akers v. Sears, 

[1896] 2 Ch. 802. Refd. v . (1815), 1 Madd. 36 ; 

Brandon v . Brandon (1819), 3 Swan. 312 ; Hinckley v. 

Maclarens (1832), 1 My. Sc K. 27 ; Withy v . Mangles 

(1843), 10 Cl. & Fin. 215. 

7520. .] — Circumstances in which it 

was held that testator, in using the phrase 
14 nearest relations,” meant to include children 
of his sister by the half blood. — Scott v. Scott 
(1855), 2 Macq. 281, H. L. 

( d ) Friends and Relations, 

7521. “ Friends 99 construed as “ relations.”] — 
Testator bequeathed a fund to his wife for life, & 
after her death to be paid to such & so many of 
the relations or friends of the wife as she should 
by will appoint, but the will contained no gift in 
default of appointment. The wife by will ap- 
pointed among certain relations of her own : — 
Held : relations or friends must be construed 
relations ; there being a gift for life to the donee 
of power, the relations must be ascertained at 
her death, & be limited to next of kin . — Re Cap- 
lin’s Will (1805), 2 Drew. & Sm. 527 ; 6 New 
Rep. 17; 34 L. J. Ch. 578 ; 12 L. T. 626; 11 
Jur. N. S. 383; 13 W. R. 040 ; 02 E. R. 720. 
Annotation : — Consd. Re Weekes* Settlmt., [1897] 1 Ch. 289. 


M . “ Executors and Administrators .” 


7522. Whether next of kin.] — Testator gave a 
legacy of £2,000 to S. & in case S. should die in his 
lifetime he directed that the legacy should go & 
be paid to her exors. or administrators. S. died 
in the lifetime of testator, having made a will, by 
which she appointed R. her residuary legatee : — 
Held : at the death of testator, S.’s next of kin 
were entitled to the beneficial interest in the 


legacy of £2,000, & not S.’s residuary legatee. — 
Palin v. Hills (1834), 1 My. & K. 470 ; 39 E. R. 
759, L. C. 

Annotations : — Consd. Wallis v. Taylor (1836), 8 Sim. 241. 
Folld. Cotton v. Cotton (1839), 3 Jur. 886. Consd. 
Johnson v . Johnson (1843), 3 Hare, 157. Distd. Morris 
v. H owes (1845), 4 Haro, 599 ; Mackenzie v. Mackenzie 
(1851 ), 3 Mac. Sc G. 559. N.F. Long v. Watkinson (1852), 
17 Beav. 471. Consd. King v . Cleaveland (1859), 4 
De G. & J. 477. N.F. Webb v . Sadler (1873), 8 Ch. App. 
419. Overd. Re Clay, Clay v. Clay (1885), 54 L. J. Ch. 
648. Refd. Bulmer v. Jay (1834), 3 My. Sc K. 197 
Holloway v. Clarkson (1843), 2 Hare, 521 ; Re Morgan's 
Trusts (1854), 2 W. K. 439 ; Johnson v. Roufch (1857), 
30 L. T. O. S. Ill ; Re Seymour’s Trusts (1859), 28 L. J. 
Ch. 765 ; Re Greenwood, Greenwood v, Sutcliffe, 11912] 
1 Ch. 392. 


PART XVL SECT. 17, SUB-SECT. 11. — L. (o). 

r. Whether power of selection given to trustees — Power coupled with trust. ] — Re Griffiths, Griffiths v. Griffiths, 
11926] V. L. H. 212 ; 47 A. L. T. 171 *, [19261 Argus L. R. 197.— AUS. 

PART XVI. SECT. 17, SUB-SECT. 11. — L. (d). 

7521 i. ** Friends ” construed as “relations,”] — Co 00 an v, Hayden (1879), 4 L. R. Ir. 585. — IR. 
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Wills. 


Sect. 17. — Description of donees: Sub sect. 11, M. 

& N . (a).] 

7523. .] — Under a bequest, after a life 

interest to A., to such of a class as should be living 
at A.’s death, Sc the exors. or administrators of 
such of the said class as should be then dead 
leaving any child or children living at A.’s death : — 
Held : “ exors. Sc administrators ” was not to be 
read next of kin, but the gift in that event was to 
the estate represented by such exors. or adminis- 
trators. — Re Seymour’s Trusts (1859), John. 
472 ; 28 L. J. Ch. 705 ; 33 L. T. O. S. 314 ; 5 
Jur. N. S. 1049 ; 7 W. R. 609 ; 70 E. R. 507. 

Annotation : — Reid. Re Thompson, Maohell v. Newman 
(1886), 65 L. T. 85. 

7524. .] — For some time there was an 

opinion entertained by the cts. that the words 
“ exors. Sc administrators ” following a gift for 
life were to be considered next of kin, or that the 
exors. were to take beneficially as personae 
designatce. That was acted on in Palin v. Hills, 
No. 7522, ante , before Lord Brougham, where he 
reversed a decision of the Master of the Rolls ; 
but for many years there has been no question that 
“ exors. & administrators ” means exors. Sc 
administrators, & nothing else (James, L.J.). — 
Webb v . Sadler (1873), 8 Ch. App. 419 ; 42 L. J. 
Ch. 498 ; 28 L. T. 388 ; 21 W. R. 394, L. C. & 
L. JJ. 

Annotations : — Consd. Re Clay, Clay r. Clay (1885), 54 L. .1. 
Ch. 648. Refd. He Thompson, Machell v. Newman (1886), 
55 L. T. 85. Mentd. Scotney v. Lonier (1885), 29 Ch. ]>. 
535 ; Williamson v. Farwell (1887), 35 Ch. I). 128; He 
Abbott, Peacock v. Frigout, [1893] 1 Ch. 54. 

7525. .] — A gift in a will to A. & in case of 

his death to his exors. or administrators passes to 
the legatees personal representatives as part of 
his personal estate. — Re Clay, Clay v. Clay (1885), 
54 L. J. Ch. 048 ; 52 L. T. 041, C. A. 

Annotation : — Refd. Re Greenwood, Greenwood r. Sutcliffe, 
I1912J 1 Ch. 392. 

N, “ Representatives .” 

(a) In General. 

Compare Settlements, Vol. XL., pp. 580-588, 
Nos. 1210-1232. 

7526. Meaning governed by context.] — The 

words “ legal representatives ” in an instrument, 
require to be explained by the context. — T opping 
v. Howard (1851), 4 De G. & Sm. 208 ; 04 E. R. 
827 ; sub nom . Tipping v. Howard, 17 L. T. O. S. 
231 ; 15 Jur. 911. 

Annotation; — Consd. Stockdalc v. Nicholson (1867), L. R. 
i Eq. 359. 

7527. .] — Testator gave a life interest in 

certain funds, with remainder, “to be equally 
divided between all my cousins german now 
existing, or their representatives ” ; — Held : there 
being nothing in the rest of the will to control the 
primary legal meaning of the word representatives, 
it meant exors., Sc not next of kin ; Sc the fund 
went to the exors. or administrators of testator’s 
cousins german, as part of their personal estate. 

The question is, in what sense has testator here 
used the term “ representatives.” There is no 
doubt that this term is capable of being inter- 
preted in any sense in which the ct. may be 
satisfied, from the whole context of the will, that 
testator intended to use it ; Sc the cases are 


numerous in which it has been held to mean one 
thing or another, according to the indications, 
collected from the whole will, of testator’s intention 
in using it. There is, however, one rule of con- 
struction, of universal application, which admits 
of no exception, Sc which ought never, under any 
circumstances, to be departed from, viz., that if 
any term is used by a testator which has a primary 
or ordinary legal meaning, that is the sense in 
which it ought to bo construed, unless the ct. is 
reasonably satisfied, by evidence to be collected 
from the will itself, of testator’s intention to use it, 
not in that sense, but in some different sense. 

It follows, from this rule, that in every case in 
which a question is raised as to the meaning to be 
attributed to any particular term used by a 
testator, the first thing to be done is to ascertain 
Sc fix its primary or ordinary legal meaning, Sc 
when that is ascertained, the onus lies on the party 
who insists on attributing to it a different meaning, 
to point out the evidence, if any, which the will 
furnishes, to show testator’s intention to use the 
term in such different sense, Sc not according to 
its ordinary acceptation (Kindersley, V.-C.). — 
Re Crawford’s Trusts (1854), 2 Drew. 230 ; 2 
Eq. Rep. 553 ; 23 L. J. Ch. 025 ; 18 Jur. 010 ; 2 
W. R. 341 ; 01 K. R. 707. 

Annotations: — Consd. Stockdale v. Nicholson (1867), L. It. 

4 Eq. 359. Apid. Robinson v. Evans (1873), 43 L. J. Oh. 
82. Consd. Lindsay v. Ellicott (1876), 46 L. J. Oh. 878. 
N.F. He Thompson, Machell v. Newman (1886), 55 L. T. 
85. Apld. Re Ware, Cumberlogo v. Cumberlogo -Ware 
(1890), 45 Ch. D. 269. Apprvd. He Brooks, Public Trustee 
v. White, 11928 J Ch. 214. Refd. King v. Cleaveland (No. 1 ) 
(1858), 26 Bcav. 20. 

7528. Prima facie means executors & adminis- 
trators.] — C. compounded with his creditors ; his 
widow by her will left a fund to pay the residue 
of the debts to the compounding creditors “ or 
their personal representatives ” ; the administra- 
trix of a deceased creditor is entitled beneficially 
to this bequest, Sc not the next of kin, nor residuary 
legatee of the creditor. — E vans v. Charles (1795), 

1 Anst. 128 ; 145 E. R. 821. 

Annotations : — Consd. Holloway v. Holloway (1800), 5 Ves. 
399 ; Horseman v. Abbey (1819), 1 Jac. & w. 381. Dbtd. 
Price v. Strango (1820), 6 Madd. 159. Consd. Palin v. 
Hills (1834), 1 My. & K. 470. N.F. Marshall v . Collett 
(1835), 1 Y. & O'. Ex. 232 ; Long v. Watkinson (1852), 
17 Bcav. 471. Refd. Wellman v. Bowring (1830), 3 Sim. 
328 ; BuJaior v. Jay (1831), 3 My. <& K. 197 ; Holloway 
v. Clarkson (1843), 2 Hare, 521. 

7529. .] — Testator bequeathed £800 in 

trust for his daughter Sarah for life, &, after her 
death, he bequeathed it to such of his other 
children as should be living at her death, equally, 
if more than one ; Sc if but one such child should 
be then living, then to sucli only child ; & if all his 
children should be then dead (which event hap- 
pened), then to his personal representative or 
representatives ; Sc he directed the trustees to 
transfer the stock accordingly. Sarah Sc testator’s 
other children were his next of kin at his death : — 
Held: their personal representatives & not his 
next of kin at Sarah’s death were entitled under 
the ultimate bequest. — N icholson v. Wilson 
( 1845), 14 Sim. 549 ; 14 L. J. Ch. 351 ; 9 Jur. 389 ; 
00 E. R. 471. 

7530. /| — Testator after devising certain free- 
hold estates in trust for A. in strict settlement, 
with remainder to B., in strict settlement, with 
remainder to his own right heirs, gave leasehold Sc 


PART XVI. SECT. 17, SUB-SECT. 11. 

— N. (a). 

7526 i. Meaning governed by context.] 
—The weight of decision shows that 
the word " representatives,** when 
standing alone, moans “ exors. or 
administrators,’* but that very slight 


expressions in the context have turned 
the meaning In the other direction, to 
that of ** next of kin.” — B urkitt v. 
Tozer, 17 O. R. 587.— CAN. 

7528 1. PrimA facie means executors <(’• 
administrators.}--- Mocatta v. Mooatta 
(1916), 19 C. JL. R. 516.— AU9. 

752811. .] — The words “legal 


representatives ’’ mean exors. or ad- 
ministrators. That is the primary & 
legal meaning of the words, 8c besides, 
that construction is controlled by 
authority.— Parker v. Black (1906), 
1 E. L. R. 128 ; 129.— CAN. 

7628 iii. .]--Kerr v. Smith, 27 

O. R. 109. -CAN. 
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copyhold property, of the nature of personalty, 
upon trusts similar thereto, yet so that the same 
should not vest absolutely in any child of a tenant 
for life, unless such child should attain twenty-one, 
“ & so that, in default of any person becoming 
entitled thereto under this my will, the same shall 
be in trust for my personal & not my real repre- 
sentative ” ; & testator gave the residue of his 
persona] estate to his wife, & appointed her sole 
extrix. of his will. Upon the death of all the 
tenants for life without issue a question arose as 
to the devolution of the leasehold & copyhold 
estates, between the next of kin of testator at the 
time of his death, his next of kin at the time of the 
death of the surviving tenant for life, & the repre- 
sentative of the widow : — Held : the representa- 
tive of the widow was entitled, to the exclusion of 
both classes of next of kin. 

The words “ personal representative,*’ or the 
words “ legal personal representative,** must 
ordinarily & primA facie be taken to mean “ exors. 
or administrators.” — Smith v. Barneby (1840), 2 
Coll. 728 ; 7 L. T. O. S. 526 ; 10 Jur. 748 ; 03 
E. R. 936 ; affd. (1847), 16 L. J. Ch. 460, L. C. 

Annotation : — Consd. Stockdalo v. Nicholson (1867), L. R. 

4 Eq. 359. 

7531 . .] — Reversionary bequest to testator’s 

sons by name ; & in case of the decease of all, or 
any of them, in the lifetime of the tenant for life, 
to their legal personal representatives : — Held : 
to take effect in favour of their exors., & not in 
favour of their next of kin, although the words 
” exors. & administrators ” occurred in other 
parts of the will. — Htnchliffe v. Westwood 
(1848), 2 lie G. A Sm. 210 ; 17 L. J. Ch. 167 ; 11 
L. T. O. S. 123 ; 12 Jur. 618 ; 04 E. R. 90. 

A nnotations : — Apld. Tic Crawford ’« Trusts (1854), 2 Drew. 

230. Distd. King: v. Cleaveland (1859), 4 De G. & J. 477. 

Consd. StockdaJo v. Nicholson (18(57), L. R. 4 Eq. 359 ; lie 

Thompson, Maehcll v. Newman (1886), 55 L. T. 85. 

7532. .] — (1) By a gift to “ personal ropre 

seritatives,” the exors. A administrators are primA 
facie meant. 

(2) Under a bequest to “ personal repre- 
sentatives ” of children, to take per stirpes : — 
Held : their exors. & administrators were not 
entitled, & (principally upon the terms of the gift 
over to testator’s ” next of kin,” if there should be 
no “ representatives,”) the descendants of the 
children were intended. — Atherton v. Crowther, 
Deudon v . De Massals (1854), 19 Beav. 448 ; 24 
L. T. O. S. 04 ; 2 W. R. 639 ; 52 E. R. 424 

Annotations : — As to (2) Folld. Be Knowles, Ruinford v. 

Knowles (188.8), 59 L. T. 359. Refd. King v. Cleaveland 

(1859), 4 De G. & J. 477. 

7533 . .] — Testator after the death of his 

daughter, gave real & personal estate to her “ legal 
personal representative or representatives,” to 
hold to them, their “ heirs,” exors., etc., according 
to the nature of the property. She left a husband, 
who took out administration, & an only child : — 
Held : the husband took both the real & personal 
estate. 

1 think that these words must mean exors. & 
administrators (Romilly, M.R.). — Dixon v. Dixon 
(1857), 24 Beav. 129 ; 53 E. R. 306. 

7534 . .] — Re Henderson, No. 6502, ante. 

7535 . .] — In a bequest ” to brothers & 

sisters, or their representatives in equal shares ” : 
— Held : representatives meant exors. or adminis- 
trators, & not the next of kin. — Chapman v. 
Chapman (1864), 33 Beav. 656 ; 55 E. R. 485. 

Annotation : — Consd. Stockdalo v. Nicholson (1867), L. R. 

4 Eq. 359. 

7538 . .] — Testator gave £500, upon trust 

to pay income thereof to daughter for life, &, if 
she died without issue, then to pay the same sum 


& interest to his four sons, naming them, share & 
share alike ; but, in case any of his sons should be 
then dead, testator directed that the part or share 
of him or them so being dead should be paid to his 
or then' child or children, share & share alike, if 
more than one ; or, if but one, then to such only 
child ; but, if there should be no child, then to his 
or their legal representatives. 

One of the sons died a bachelor, & the others 
leaving children, some of whom died in their 
arent’s lifetime ; others survived their parent, 
ut died before the tenant for life ; & others 

survived both their parent & the tenant for life • — 
Held : legal representatives meant, exors. & 
administrators. — Re Turner (1865), 2 Drew. & Sm. 
501 ; 34 L. J. Ch. 660 ; 12 L. T. 695 ; 13 W. R. 
770 ; 62 E. R. 710. 

Annotations : — Consd. Stookdale v. Nicholson (1867), L. R. 

4 Eq. 359. Refd. Lanphier v. Buck (1865), 12 L. T. 660. 

7537. .] — Testatrix directed the interest of 

£1,000 stock to be paid to D. for life, &> at D.’s 
decease directed the stock to be transferred to 
D.’s personal representatives : — Held : D. took an 
absolute interest. — Alger v. Parrott (1800), L. R. 
3 Eq. 328. 

Annotations: — Consd. Stockdalo v. Nicholson (1867), L. R. 

4 Eq. 359. Folld. Be Brooks, Public Trustee v. White, 

£19 28 J Ch. 214. 

7538. .] — Testator bequeathed a fund to his 

wife & four children for their lives, & after the death 
of the survivor to his four other children for their 
lives & the life of the survivor, & then the fund was 
to be divided among “ the legal representatives ’* of 
the last four, “ to be equally divided among them, 
share & share alike”: — Held: the exors. or 
administrators of the last-mentioned children were 
entitled, & not their next of kin. — Wing v. Wing 
(1876), 34 L. T. 941 ; 24 W. R. 878. 

7539 . .] — R e Thompson, Machell v. New- 

man, No. 7570, jwst. 

7540. .] — Re Bromley, Wilson v. Bromley, 

No. 7577, post . 

7541 . In the absence of controlling context.] 

— Legal representatives to be understood exors. & 
administrators, unless controlled by intention upon 
the whole instrument. — Price v. Strange (1820), 
6 Madd. 159 ; 50 E. R. 1052. 

Annotations : — Consd. Be Crawford ’a Trusts (1854), 2 Drew. 

230. Apld. Wing v. Wing (1870), 34 L. T. 941. Refd. 

Palin v. Hills (1834), 1 My. & K. 470 ; Alker v. Barton 

(1842), 12 L. J. Ch. 16; Holloway v. Clarkson (1843), 

2 Hare, 521. Mentd. Pyrko v. Waddingham (1852), 10 

Hare, 1 ; Mullings v. Trindcr (1870), 39 L. J. Ch. 833. 

7542. .] — The words “ personal repre- 

sentatives ” are to be understood in the ordinary 
sense of exors. & administrators, unless controlled 
by the context of the will. — Saberton v. Skeels 
(1830), 1 Russ. & M. 587 ; Tazul. 383 ; 39 E. R. 
225. 

Annotations : — Consd. Be Crawford’s Trusts (1854), 2 Drew. 

230: Stockdalo v. Nicholson (1867), L. R. 4 Eq. 359. 

Refd. Baines r. Ottey (1832), 1 My. & K. 465 ; Alker v. 

Barton (1842), 12 L. J. Ch. 16 : Holloway v. Clarkson 

(1843), 2 Hare, 521 ; A.-G. v. Malkin (1846), 2 Ph. 64. 

7543 . .] — Testator, by his will, directed 

his exors. to place out upon Govt, security such 
a sum of money out of the interest thereof as would 
be sufficient to produce an annuity of £50, which 
he gave unto his daughter I. for her life ; & after 
her decease, in case she should leave issue, he gave 
the principal unto & equally amongst such issue ; 
but, if she should die without issue, he gave the 
same unto & equally amongst his surviving children 
& their legal personal representatives, share & 
share alike ; — Held : the words “ legal personal 
representatives ** must be construed in their 
ordinary sense, & not as importing kindred or 
representatives in blood. — -Taylor v Beverley 
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(1844), 1 Coil. 108 ; 13 L. J. Ch. 240 ; 2 L. T. O. S. 
510 ; 8 Jar. 205 ; 03 E. R. 342. 

Annotations: — Folld. Re Bates* Trusts (1863), 2 New Rep. 

265. Reid. Cooper v. Palmer (1845), 1 Coll. 665 ; Rogers 

v. Towsey (1845), 2 Holt, Eq. 270 ; Wagstaff v . Crosby 

(1846), 2 Coll. 740 ; Spurrell v. Spurrell (1853), 11 Hare, 

54 ; Re Gregsou’s Trust (1864), 2 De G. J. & Sm. 428 ; Re 

Maunder, Maunder v . Maunder (1902), 87 L. T. 262. 

7544 . .j — C rawford’s Trusts, No. 

7627, post. 

7545 . — -.] — R# Grylls’ Trusts, No. 

7608, ante. 

7546. — -.] — In the absence of sufficient 

evidence in the will to the contrary “ representa- 
tives ” must be construed in its ordinary & 
primary meaning of “ legal personal representa- 
tives.” — Re Ware, Cumberlege v. Cumberlege- 
Ware (1890), 45 Ch. I). 209 ; 59 L. J. Ch. 717 ; 
03 L. T. 52 ; 38 W. R. 707 ; 0 T. L. R. 388. 
Annotation : — Reid. Re Brooks, Public Trustee v. White, 

[1928J Ch. 214. 

7547 . .] — Testator devised & be- 

queathed his residuary estate to his trustees upon 
trust to pay the income thereof to his widow, now 
dead, for life & after her death to divide the same 
equally between his seven children, whom he 
named, during their respective lives, & from & 
after the death of any child whether in his lifetime 
or after his decease to hold one-seventh of the 
capital of his estate to the income of which such 
child should have been entitled or in the case of a 
child predeceasing him such share as would have 
accrued to such child under the will if he or she 
had survived testator upon trust for the “ personal 
representatives ” of that child : — Held : the word 
“ personal representatives ” must receive their 
ordinary meaning of ” exors. or administrators,” 
& on the death of the widow the seven children 
became absolutely entitled to their respective 
shares in testator’s residuary estate. — Re Brooks. 
Public Trustee v. White, [1928] Ch. 214 ; 97 
Ij. J. Ch. 88 ; 138 L. T. 437 ; sub nom. Re Brooks, 
Public Trustee v . Wright, 72 Sol. Jo. 17, C. A. 

7548. Whose representatives intended — Gilt to 
representatives of named partners.] — A testator, in 
1841, bequeathed 200 guineas to such of the repre- 
sentatives as might be alive at his death of Messrs. 
P. & II., then both dead, with whom, in 1793, he 
had had some business, by which they were losers 
to the amount of about 200 guineas : — Held : the 
legal personal representatives of P. & H., & not the 
partners in the firm at the death of testator, were 
entitled ; &, such representatives took in equal 
moieties, & not in the proportion of their shares in 
the partnership. — Leak v. Macdowall (No. 2) 
(1803), 33 Beav. 238; 3 New Rep. 185; 55E.R.358. 

Annotation : — Expld. Sfcockdale v. Nicholson (1867), L. R. 

4 Eq. 359. 

7549 . Gift to tenant for life — Remainder to 

children “ or legal representatives .”] — Re Roberts, 
Percival v. Roberts, No. 0452, ante. 

(b) Particular Instances . 

7550. Next of kin.] — Bequest of residue to 
certain persons, & if they should die in the lifetime 
of testatrix, to their legal representatives. One 
died, his next of kin shall take the share of the 
residue, not his exor. beneficially, or his residuary 
legatees. — B ridge v. Abbot (1791), 3 Bro. C. C. 
224; 29 E. R. 502. 

Annotations : — Consd. Evans v. Charles (1794), 1 Anst. 128. 

Expld. Holloway v. Holloway (1800), 5 Ves. 399. Conid. 


Prioe v . Strange (1820), 6 Madd. 159. Folld. Palin v. 
Hills (1834), 1 My. & K. 470. Consd. Re Crawford*s Trusts 
(1854), 2 Drew. 230. Folld. Re Thompson, Machell v. 
Newman (1886), 55 L. T. 85. Overd. Re Brooks, Publio 
Trustee v. White, [1928] Ch. 214. Reid. Horseman v . 
Abbey (1819), 1 Jao. & W. 381 ; Bone v. Cook (1824), 
M‘Cle. 168 ; Waite v. Templer (1829), 2 Sim. 524 ; Bulmer 
v. Jay (1834), 3 My. & K. 197 : Cotton v. Cotton (1839), 
2 Beav. 67 ; Holloway v. Clarkson (1843), 2 Hare, 521 ; 
King v. Cleaveland (1859), 4 De G. & J. 477 ; Briggs v. 
Upton (1872), 7 Ch. App. 376 ; Re Clay, Clay v. Clay 
(1885), 54 L. J. Ch. 748 ; Re Greenwood, Greenwood v. 
Sutcliffe, [1912] 1 Ch. 392. 

7551. .] — Money settled in trust to be paid 

according to the appointment of A. & in default 
thereof to his legal representatives according to 
the course of administration ; A. by will in pur- 
suance of the power appoints to his legal repre- 
sentatives according to the course of administration 
& makes a residuary legatee, whom he appoints one 
of his exors. Upon the will the next of kin are 
entitled. — Jennings v . Gallimore (1790), 3 Ves. 
140 ; 30 E. R. 940, L. C. 

Annotations: — Consd. Cranloy v. Hale (1807), 14 Ves. 307. 
Reid. Briggs v. Upton (1872), 7 Ch. App. 376. 

7552. .] — Testatrix gave real & personal 

estate to trustees in trust for M. for life with 
remainder as she should appoint ; in default 
of appointment, in trust to convey the real estate, 
to such person or persons as would be the heir-at- 
law of M. & to transfer & assign the personal estate 
to or amongst such person or persons as would be 
tho personal representative of M. M. appointed 
only a part of the personal estate : — Held : the 
next of kin & not the exors., to be entitled to the 
unappointed part of the personal estate. — Baines 
v. Ottey (1832), 1 My. & K. 405 ; 1 L. J. Ch. 210 ; 
39 E. R. 757. 

Annotations : — Apld. King v. Cleaveland (1859), 4 De G. & J. 
477. Refd. Re Hendorson (I860), 28 Beav. 056 ; Stock- 
dale v. Nicholson (1867), L. It. 4 Eq. 359. 

7553. .] — “ Lawful representatives of A.” 

generally means next of kin of A. ; but on the con- 
struction given to those words by a codicil : — Held : 
to extend to all the descendants, including children, 
grandchildren & great-grandchildren. — Sandert 
v. Richardson (1833), 2 L. J. Ch. 211. 

7554. .] — Testator gave £450 to trustees, 

their exors., etc., in trust for his son for life, & 
after his son’s decease, to pay thereout two legacies 
of £100 each to two of his daughters, & to pay the 
residue to the legal personal representatives of his 
son, & he gave the residue of his personal estate to 
his son, his exors., etc. : — Held : the words legal 
representatives meant next of kin. — Walter v . 
Makin (1833), 0 Sim. 148 ; 2 L. J. Ch. 173 ; 58 
E. R. 550. 

Annotations: — Refd. Cotton v. Cotton (1839), 2 Beav. 67 ; 
A.-G. v. Malkin (1845), 2 Ph. 64 ; Kingv. Cleaveland (1859), 
4 De G. Sc J. 477 ; Stockdale v. Nicholson (1807), L. It. 
4 Eq. 359. 

7555. .] — Testator bequeathed £700 to his 

daughter’s husband, his exors., etc., in trust to 
pay the interest to his daughter, for her separate 
use for life, &, after her death, to such persons as 
she should appoint by will, &, in default of appoint- 
ment, to her personal representatives. The 
daughter died without having made any appoint- 
ment : — Held : her next of kin, to the exclusion of 
her husband, were entitled to the £700. — Robinson 
v. Smith (1833), 0 Sim. 47 ; 2 L. J. Ch. 70 ; 58 
E. R. 512. 

Annotations : — Refd. King v. Cleaveland (1859), 4 De G. & J. 
477 ; Re Turner (1865), 2 Drew. & Sm. 501 ; Stockdale v. 
Nicholson (1867), L. R. 4 Eq. 359 ; Briggs v. Upton (1871), 
7 Oh. App. 376. 

7556. .] — Minter v . Wraith, No. 7097, 

ante. 
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7557. .] — The words “ legal representative 

or representatives,” in a will : — Held : to mean, not 
“ exors. or administratois,” but “ next of kin.” — 
Walker v. Camden (Marquis) (1848), 1(3 Him. 329 ; 
17 L. J. Oh. 488 ; 12 Jur. 932 ; (30 E. R. 900. 

Annotations : — Consd. lie Crawford's Trusts (1854), 2 Drew. 
230. Refd Smith v. Palmer (1849), 7 Hare, 225 ; Stock - 
dale »\ Nicholson (1867), L. R. 4 Eq. 359. Mentd. Lucas i\ 
Brandreth (No. 2) (1860), 28 Beav. 274. 

7558. .] — Under a gift for the so3e A 

separate use of A. independently of any husband 
she might marry, during her life, A, in case she 
died without issue, 14 unto the exors. or adminis- 
trators or other legal representatives of A. of her 
proper own blood A kindred : — Held : the next of 
kin of A. took at her death, the intention being to 
confine the gift to the family of A. to the exclusion 
of any husband she might marry. — lie Morgan’s 
Trusts (1854), 2 W. R. 439. 

7559. .] — Testator gave £2,000 in trust for 

his daughter for life, with remainder to her 
children ; A, if she should die without issue, then 
44 to the next personal representatives ” of the 
daughter so dying as aforesaid. The daughter 
died without issue, leaving a husband, a brother, A 
sister, & a niece surviving : — Held : the brother 
A sister, as the nearest of kin, were entitled as 
joint tenants. — S tock dale v. Nicholson (1807), 
L. R. 4 Eq. 359 ; 30 U. J. Ch. 793 ; 10 E. T. 707 ; 
15 W. R. 980. 

Annotations : — Distd. He Grylls’ Trusts (1868), L. R. G Eq. 
589. Reid. Harris v. Newton (1877), 46 L. J . Ch. 268. 

7560. .J- Jacob v. Catling, [1881) \V. N. 

105. 

7561. .] — He Horner, Eagleton v. 

Horner, No. 0072, ante . 

7562. According to Statute of Distributions.] 

— Leasehold property bequeathed in remainder 
in t iet for a child en ventre , if a son, for life ; A 
after his decease for such of his issue male as 
should be his heir-at-law at his death ; if no such 
then living, for such persons as should then be the 
legal representatives of testator ; a son being born 
A dying without issue, the limitation over was 
established in favour of the next of kin according 
to the Statute at the time of distribution. — 
Lono v. Blackall (1797), 3 Yes. 48(5 ; 39 E. R. 
1119, L. C. 

Annotations -Consd. Holloway v. Holloway (1800), 5 Yes. 
399 ; Wharton u. Barker (]‘S58), 4 K. A J. 483. Refd. 
Palin u. Hilln (1834), 1 My. A K. 4 70 ; Cotton r. Cotton 
(1839), 2 Beav. 67. Mentd. Gri filths r. Verc (1803), 9 
Vos. 127 : Thellusson v. Woodford (1805), 1 Bos. A 
I*. N. K. 357 ; Cade 11 i\ Palmer (1833), 10 Bing. 140; 
Mortimer v. Slater (1877), 7 Ch. J). 322 ; Stnrge v. G. W. 
By. (1881), 19 Ch. It. 444 ; lie Wihner’s Trusts, Moore v. 
Wingfield, [ 1 903 J 2 Ch. 411 ; Hr Ashforth, Sibley r. 
Ashforth, [1905] 1 Ch. 535 ; Villar c. Gilbcy, [1906] 
1 Ch. 583. 

7563. — — Bequest to A. or his legal 

representatives. A. was dead at the date of 
testator’s will, having bequeathed his property on 
particular trusts Held : A.’s next of kin, 
according to the Statute of Distributions, were 
entitled to the fund. — C otton v. Cotton (1839), 
2 Beav. (57 ; 8 L. J . Ch. 349 ; 3 Jur. 88(3 ; 48 
E. R. 1104. 

A limitations : — Apld. Booth v. Vicars (1841), 1 Coll. 6. 
Folld. He Thompson, Maehell v. Newman (1886), 55 L. T. 
85. Overd. He Brooks, Public Trustee v. White, [1928] 
Ch. 214. Held. Smith v. Palmer (1849), 7 Ilare, 225 ; 
He Crawford's Trusts (1854), 2 Drew. 230 ; King r. 
Cleaveland (1859), 4 De G. A J. 477 ; Surman r. Wharton, 
[1891] l Q. B. 491 ; He Bromby (1900), 44 Sol. Jo. 675. 

7564. .] — Testator bequeathed the 

interest of the residue of his estate to A. for life, 
A directed, that after the death of A. the residue 
should be paid unto A to the use of N. A M. A 
be equally divided between them, share A share 
alike, if living, but if dead, to go A be equally 
divided to A amongst the respective next legal 
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representatives of N. AM., share A share alike. 
N. A M. died in the lifetime of A. : — Held : by the 
term 44 next legal representatives,” the next of kin, 
according to the Statutes of Distribution, were 
intended. — Booth v. Vicars (1844), 1 Coll. 6 ; 
13 L. J. Ch. 147 ; 2 L. T. O. S. 307 ; 8 Jur. 76 ; 
63 E. R. 297. 

Annotations : — Consd. Abhay v. Howe (1817), 1 De G. A Sm. 

4 70. Apld. Smith v. Palmer (1849), 7 Ilare, 225. Dbtd. 

Bird v. Luekie (1850), 8 Hare, 301. Consd. Gundry v. 

Pinuiger (1852), 1 De G. M. A G. 501 ; He Crawford (1854), 

18 Jur. 616; Doody v. Higgins (1856), 2 Iv. A J. 729. 

Apld. Stnckdale v. Nicholson (1867), L. It. 4 Eq. 359. 

Dbtd. Harris v. Newton (1877), 46 L. J. Ch. 268. 

7565. — .] — Testator, after directing his 

personal estate to be invested, gave the income of 
same A of his real estate to liis wife for her life, 
A directed that after her death his trustees should 
sell his real estate 44 A pay, distribute A divide ” 
the money thence arising (A the money at 
interest), A he thereby gave A bequeathed one- 
third thereof, unto his cousin, J., 4 4 if ho should be 
then living, but if he should be then dead, unto 
his legal representative or representatives, if more 
than one, share A share alike.” J. died in the 
lifetime of testator’s widow, leaving a widow A 
children : — Held : upon the death of J., his widow 
A children, as the persons who would, in case of 
intestacy, be entitled to his personal estate, 
according to the Statute of Distributions, took 
vested interests in the third of the residue in equal 
shares, as tenants in common. — Smith v. Palmer 
(1848), 7 Hare, 225 ; 68 E. R. 92. 

Annotations Consd. He Crawford’s Trusts (1854), 2 Drew. 

230. Apld. King v. Cleaveland (1858), 26 Beav. 26 ; 

Penny v. Clarke (1859), John. 619 ; Lees v. Massey (1861), 

3 Do G. F. A J. 113. Refd. Gundry v. Pinnigor (1852), 

1 De G. M. A G. 501 ; He Hutchinson, Carter v. Hutchin- 
son, [1919] 2 Ch. 17. 

7566. — — .]■ -Pritchard v. Norris, No. 

6244, ante. 

.]- -King v. Cleaveland, No. 

6575, ante. 

7568. — — Testator bequeathed a 

legacy of £2,000 upon trust for a married daughter 
F., for life, then for her husband for life, A after 
the death of the survivor for such persons 44 re- 
lated by blood ” to F. as she should appoint ; A 
in default of appointment to transfer same to such 
persons as would be 44 the personal representa- 
tives ” of F. in case she had died sole A un- 
married. By a codicil, testator, in reciting the 
above bequest, referred to the above trusts as 
being trusts for the benefit of his daughter’s 
44 relations A next of kin.” F. died in the 
testator’s lifetime : — Held : by the 44 personal 
representatives ” of F. were meant the persons 
who were her statutory next of kin at testator’s 
death . — He Grylls* Trusts (1868), L. R. 6 Eq. 
589. 

Annotation : — Consd. Harria r. Newton (1877), 46 L. J. Ch. 

268. 

7569. — — .] — A fund was settled upon a 

married woman for life, with remainder to her 
husband for life, with remainder to her children, 
with remainder, in default of children, to the person 
or persons who should happen to be her legal 
personal representative or representatives at the 
time of her death; — Held: 44 legal personal 
representative or representatives ” meant next of 
kin according to the Statute of Distributions. — 
Robinson v. Evans (1873), 43 L. J. Ch. 82; 29 
L. T. 715 ; 22 W. R. 199. 

Annotations : — Distd. He Beat’s Sett-lint. Trusts (1874), L. R. 

18 Eq. 686 ; Wing r. Wing(187G), 34 L. T. 941. 

7570. .] — Testatrix, who died in 1885, 

by her will dated in 1884, after bequeathing 
certain specific legacies, gave all her real A residuary 
personal estate to her trustees upon trust to 

3 M 
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amith, or their successors, £400. To E. M. & 
M. L., of the Convent of the Assumption, Bromley- 
by-Bow, or their successors, £800.’ * 

At the date of the will, A of the death of testator 
M. 0., H. M., A A. C. were members A officials of a 
reiigious community known as the Poor Sisters of 
Nazareth ; A E. M. A M. L. were members A 
officials of a religious community known as the 
Little Sisters of the Assumption. Both of these 
communities were societies of Boirian Catholic 
ladies living together in a state of celibacy for the 
purpose of sanctifying their souls by prayer A 
pious contemplation { & also, as to the Poor 

Sisters of Nazareth, with the object of affording 
permanent homes for aged A infirm persons of 
both sexes ; & as to the Little Sisters of the 

Assumption, with ilie object of gratuitously 
nursing the sick of the poorest classes in their o\\ n 
homes: — Held: the bequests were not gifts to 
the named individuals for their own personal 
benefit, but to them as holders of offices A for the 
benefit of the associations in w hich they respec- 
tively held office ; A, as the objects of the associa- 
tions were charitable, the gifts were void under 
Mortmain Act, 178b (c. 80 ). — Re Delany, Con ole v 
v. Quick, [1902] 2 Ch. 042 ; 71 L. J. Cli. 811 ; 87 
L. T. 40 ; 51 W. It. 27 ; 18 T. L. It. 741. 

Annotations: — Refd. lie. Garrard, Gordon v. Craigle, [1907] 

1 Ch. 382 ; lie Davidson, Minty v. Bourne, [1909] 1 Ch. 007 . 

7582. To “ General ” oi Salvation Army.] — 

Testatrix by her will directed her trustee to stand 
possessed of the residue of her estate in trust for 
the “ General ” of the Salvation Army for the 
time being, to be used for corps purposes in 
Liverpool :—Ileld : the gift of residue w T as a good 
charitable bequest as the evidence slunved that 
“ corps purposes ” meant tlie purposes of the 
religious branch of the Army. — AY Fowler, 
Fowtjsk v. Booth (1914), 31 T. L. JL 102, V. A. 

7583. Lord Mayor for time being — Holder 

at death of testator.] Testator bequeathed a 
legacy to t he Lord Mayor of London for the time 
being to be by him distributed among such 
charitable objects as lie might select : -Held : the 
person entitled to the legacy was the person who 
Idled the office at testator’s death. — Re Daniels, 
London City A Midland Executor. A Trustee 
Co., Ltd. r. Daniels (1918), 87 L. J, Ch. 001 ; 118 
L. T. 135. 

— .] — Sec, further , Charities, Yol. MIL, 
pp. 817, 818, Nos. 982-992. 

P. “ Servants .” 

(a) In General, 

7584. Employment at date of will or codicil & 
death of testator .J— Jones v, Henley (1085), 2 
Rep. Ch. 801 ; 21 E. R. 088. 

Annotations : — Consd. lie MarcuK, Marcus v. Marcus (1887), 
60 L. J. Ch. 830. Refd. Parker v. Marchant (1843), 12 
L. J. Ch. 385. 

7585. — — .] — Testator, by a codicil, bequeathed 
pecuniary legacies to certain persons by name, 
who were described as having lived many years 
in his family, A then added, “ to the other servants, 
£500 each ” : — Held : a person who was in 
testator’s service at the date of the codicil, but who 
quitted it before his decease, was entitled to a 
legacy of £500. 

The circumstance that he lias described the 
legatees by their employment A not by name does 
not as 1 conceive import that the employment A 
character must continue (Knicjht Brttce, V.-O.). — 
Parker v, Marchant (1842), 1 Y. A C. Ch. Cas. 
290 ; 11 L. J. Ch. 223 ; 0 Jur. 292 ; 02 E. R. 898 ; 
ajfd, (1843), 1 Ph. 350 L. C. 

Annotations : — Consd. Re Marcus, Marcus v. Marcus (1887), 
L. J, Ch. 830. Refd. King v. Georgo (1876), 4 Ch. D. 


435 ; He Layard, Layard v. Bensborougb (1016), 85 L. J. 
Ch. 505. Mentd. May v. Grave (1849), 3 Do G, & Sm. 
462 ; Fisher v. Hepburn (1851), 14 Beav. 626 ; Cooke v. 
Wagster (1854), 2 Sm. & G. 296 ; Lowe v. Thomas (1854), 
Kay, 369 ; Langdale v. Whitfield (1858), 4 K. & J. 426 ; 
Re Powell’s Trust (1858), John. 49 ; Harris v. James 
(1864), 12 W. R. 509 ; Peacock v. Peacock (1865), 11 Jur. 
N. H. 280 ; South Australian Inace. v. Randell (1869), 6 
Moo. P. C. C. N. S. 341 ; Hopkins v. Abbott (1875), 31 
L. T. 820 ; Anderson v. Anderson, [1895] 1 Q. B. 749 ; 
lie Hammersley, Hoasman n. Hammersley (1899), 81 
L. T. 150 ; He Derbyshire, Webb v. Derbyshire, [1906] 

1 Ch. 135 ; Knutsford (Owners) v. Tillmanns (1908), 99 
L. T. 399 ; S.S. Magnhihi v. McIntyre, [1920] 3 K. B. 321 ; 
Ambatielos v. Anton Jurgens Margarine Worka, [1922] 

2 K. B. 185 ; lie Ell wood. Ex p. River Dee Drainage 
Board v. Hooson (1927), 136 L. T. 696. 

7586. Employment at death of testator.] — 

Testator, by his will, bequeathed as follows : 

“ My office A warehouse employes, such as clerks 
A workmen, shall have to receive six months’ full 
salary ” : — Held : the persons to take were the 
employes in the service of test ator at the time of his 
death . — Re Marcus, Marcus v. Marcus (1887), 
56 L. J. Ch. 830 ; 57 L. T. 399 ; 3 T. L. R. 816. 

Annotation Mentd. Re Trotter, Trotter v. Trotter, [1899] 
1 Ch. 764. 

7537 . Servant not among those named in 

will.] — Testatrix bequeathed legacies to her 
servants named in the will, A also “ to each of my 
servants a further sum equal to their respective 
wages, for one year.” Shortly before her death 
testatrix engaged a hospital nurse at two guineas 
a week, w r ho now claimed a year’s wages under 
the will : — Held : although the nurse was a servant, 
not bcung named in the will, she was not entitled 
to a further sum equal to a year’s wages. — 
Re Travers, IIurmson v. Carr (1916), 86 L. J. Ch. 
123 ; 1 1 5 L. T. 604 ; 33 T. L. R. 17 ; 61 Sol. .To. 50. 

7588. Annuity conditional on service with 
speclfted person — Death of person specified In 
testator’s lifetime.] — Testator directs that his 
exors. pay to A. a yearly sum as wages so long as 
she should continue in his wife’s service, A if she 
continued in such service that the payment should 
be made to her quarterly free from all deductions, 
to cease in cast* she should leave the service of his 
wife until the decease of his w r ife. Testator s 
wife died in his lifetime : — Held : A. w T as entitled 
to the annuity during her life.— Burchett v. 
Woolw'ARD (1823), Turn. A R. 442 ; 37 E. R. 
1170. 


(6) Who are Servants, 
i. In General. 

7589. Persons ministering to comfort or wants 
of testator — Not necessarily indoor employment.] — 

(1) Testator gave “to each of my servants who 
shall have been in my service for three years prior 
to my decease, A shall be still in my service, one 
year’s wages.” At the time of his death testator 
had land of about 700 acres in Gloucestershire. 
There was a house on the land in which he employed 
several domestic servants. 1 le farmed practically 
the whole of the property himself, A in his farming 
he employed six labourers at ordinary labourers 
w r ages, who, if servants, complied with the other 
conditions of the legacy: — Held: the labourers 
were not “ servants ” within, A did not take under 
the legacy. 

(2) Semble : the word “ servants ’ in a legacy 
to servants simpl idler , ordinarily means persons 
of the class of domestic servants, though not 
necessarily employed only in testator’s house, 
who minister in some way to hie personal comfort 
or wants, — Re Forrest, Bubb v. Newcomb, [1916] 
2 Ch. 380 ; 85 L. J. Ch. 784 ; 115 L. T. 476 ; 32 
T. L. R. 656 ; 60 8ol. Jo. 655. 

Annotations : — As to (2) Dbtd. lie Drake, Drake v. Green, 
[1921] 2 Ch. 99. Refd. Re Rosse, Parsons v. Rosso (1923), 
93 L. J. Ch. 8. 

3 M 2 
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Sect . 17. — Description of donees: Sub-sect. 11, P . 

(6) i ., ii., iii. itt., & (c) i.J 

7590. Whether confined to persons of servant 
class — Dependent on circumstances.] — Where 
testator leaves a bequest to his “ servants,” the 
question whether that expression was intended 
by him to include persons whose social position is 
entirely different from that of those usually ranking 
in the servant class depends upon the circumstances 
of the case. — He Cassel, Public Trustee v. 
Ashley (1922), 39 T. L. li. 75. 

7591. Menial servants.] — Jones v. Henley 
(1685), 2 Itep. Ch. 361 ; 21 E. U. 688. 

Annotations : — Reid. Parker v. Marchant (1843), 12 L. J. 

Ch. 385 ; lie Marcus, Marcus v. Marcus (1887), 56 L. J. 

Ch. 830. 

ii. Domestic Servants . 

7592. Whether equivalent to household servants.] 

— Testator gave to each of his 44 household ser- 
vants ” who should have been in his service for 
one year previously to his death six months’ wages, 
free of legacy duty, in addition to the wages which 
might be then due to him or her respectively. 
The servants who were A had been in the service 
of testator for one year previously to his death 
were, in addition to maidservants resident on 
board wages in the mansion house, a coachman, 
who resided in a cottage adjoining the pleasure 
grounds, a groom who occupied a room over stables 
in the park, A close to the mansion, A another groom 
who also occupied a room over the stables. All of 
them were on board wages. The question was, 
what persons were entitled to participate in the 
bequest to testator’s 44 household servants ” : — 
Held : (1) household servants had the same mean- 
ing as domestic servants; the gift included only 
those of testator’s servants who boarded in the 
house A took their meals there ; (2) the coachman 
A grooms were not included. — He Drax, Savile v. 
Yeatman (1887), 57 L. T. 475. 

7593. .] — Testator bequeathed to each of 

his domestic servants who should have been in his 
service for two years prior to his death one year’s 
wages free of duty. There had been in testator’s 
service for two years prior to his death a com- 
panion housekeeper A a certified male nurse. 
The latter did not sleep in the house, A was absent 
from duty for four months during the two years : — 
Held: (1) the companion housekeeper A male 
nurse were domestic servants A entitled to a year’s 
wages ; (2) the absence of the male nurse for four 
months being taken with the consent of testator 
did not prevent the service being continuous. — 
Re Lawson, Wardley v. Brinoloe, [1914] 1 Ch. 
682 ; 83 L. J. Ch. 519 ; 1 10 L. T. 573 ; 30 T. L. R. 
335 ; 58 Sol. Jo. 320. 

Annotations: — As to (2) Consd. He King, Jackson v. A.-G., 

[1917] 2 Ch. 420. Refd. He Travers, Hurmson v. Carr 

(1916), 115 L. T. 604. 

7594. Outdoor servants — Gardener.] — Ogle v. 
Morgan, No. 7031, post. 

7595. .J — B. by his will directed his 

exors. to pay to each of his domestic servants who 
should be with him or in his service at the time of 
his decease such sums of money as should be 


equivalent to two years of the then annual amount 
of their respective wages. A. was the gardener of 
B. at a mansion, where 33. formerly resided, but 
which for a short time previously to A at the time 
of the decease of B. was lot by 33. to M. for a short 
time. A., however, had never ceased to be the 
servant of B., but had the charge A management 
of the gardens at the mansion, for which he received 
an annual sum from 33., in addition to his yearly 
wages. A. was not resident in the mansion, but 
resided in a cottage in the garden, in the same 
manner as he did when the mansion was inhabited 
by B. : — Held : A. was not entitled to a legacy as 
coming within the description of “ a domestic 
servant ” of testator living with him or in his service 
at the time of his death.” — Vaughan v. Booth 
(1852), 16 Jur. 808. 

7596. .] — There is no fixed principle 

of construction binding on the ct. that in the case of 
bequests to 44 domestic servants ” outdoor servants 
not boarded by testator must be excluded. That 
is a question of intention to be determined on an 
examinat ion of all the circumstances of each case. 

Where testator, a contractor A large employer of 
labour, A having a house in London A also one in 
the country, made a bequest to 44 domestic ser- 
vants ” in his servico at the time of his decease, 
after having in the earlier part of his will given 
legacies to his business employees, the following 
servants were held to be entitled to share in the 
bequest, namely, a coachman A a chauffeur, who 
occupied rooms over the stable A garage respec- 
tively, A a gardener who lived in a cottage pro- 
vided for him at the country residence, none of 
them being dieted by testator . — He Jackson, 
Jackson v. Hamilton, [1923] 2 Ch. 365; 92 

L. J. Ch. 622 ; 129 L. T. 307 ; 39 T. L. It. 400 ; 67 
Sol. Jo. 481, C. A. 

7597. Coachman — & grooms.] — He Drax, 

Savile v. Yeatman, No. 7592, ante. 

7598 . .] — He Jackson, Jackson v. 

Hamilton, No. 7596, ante. 

7599. Chauffeur.] — He Jackson, Jackson 

v. Hamilton, No. 7596, ante. 

7600. Certified male nurse.] — He Lawson, 
Wardley v. Bringloe, No. 7593, aide. 

7601. Companion housekeeper.] — He Lawson, 
Wardley v. Bringloe, No. 7593, ante. 

iii. 44 Indoor and Outdoor Servants .” 

7602. Domestic servants.] — ( 1 ) Testator, who was 
tenant for life of an estate, comprising a mansion 
house, a home farm, woodlands A other lands, 
resided at the mansion house, retained A managed 
the home farm A woodlands, A let the other lands. 
Besides domestic servants, he employed an estate 
cashier, a farm bailiff, a dairymaid, an engineer, a 
blacksmith, gardeners, carters, carpenters, game- 
keepers, woodmen, bricklayers, farm hands A 
labourers, who respectively were paid weekly, 
monthly or quarterly wages as the case might be. 
Testator died in 1919, A by his will, after giving a 
pecuniary legacy to two of his indoor servants, be- 
queathed to each other of his 44 indoor A outdoor 
servants ” who should have been in his servico for 


PART XVI. SECT. 17, SUB-SECT. 11. 

— P. (b) ii. 

7592 i . Whether equivalent to household 
servant '* .] — Where a serxunt waited 
on her master in rooms adjoining the 
count ing-liouse of the firm of which 
lie was a partner, \ r provided lunch 
for him, & dinner for the clerks : — 
Held : slur was a legatee under a be- 
quest by her master to “ each of my 
domestic servants.” — M‘ Intyke v. 
Faiiuue’s Trustees (1863), 2 Macph. 


(Ct. of Sess.) 94; 36 Sc. Jur. 44.— 
SCOT. 

75941. Outdoor servants — Hardener.] 
— V. bequeathed to each of his ser- 
vants who should have boon living in 
his service for six months before his 
decease, the amount of one year’s 
standing wages. B. had been living 
in the service of V., as a gardener, for 
more than six months, at a rate of 
wages payable by a weekly allowance 
in money, & by the use of a house & 
certain rations, calculated to amount 


to £52 a year in value : —Held : B. 
was not entitled to any legacy under 
the above bequest. — Bkkhun v. Wat.* 
diion (1855), 4 1 . Uh. It. 333 ; 14 

Ir. Jur. 135. — IR. 

h. Laundress .] — Testator bequeathed 
to each domestic servant in his 
service at his death who should have 
been in bis service for ten years or 
upwards the amount of two years 
wages. PJtf. was for over ten years 
in testator’s service as laundress, & 
received £60 a year, paid quarterly. 
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ten years prior to his decease the sum of £200 in 
addition to any moneys owing to them respectively 
by him at his decease, & to each other of his ‘ ‘ indoor 
& outdoor servants ” who should have been in his 
service for five years but less than ten years “the 
amount of one year’s wages ” in addition to any 
moneys owing to them by him at his decease : — 
Held : all of tho above employees who qualified 
by length of service were included in the bequest. 

(2) Some of the above employees joined the 
colours during the war on the understanding that 
their places would be kept open for them <fc, on the 
termination of their military service, returned to 
testator’s service : — Held : the period of their 
military service could not be deemed service with 
testator, but their service with testator before & 
after their military service could be aggregated 
in computing the qualifying period of the bequest. 
— Re Drake, Drake v. Green, |1921] 2 Ch. 99 ; 
90 L. J. Ch. 381 ; 125 L. T. 401 ; 05 Sol. Jo. 553. 

Annotation: — As to (1) Retd. Re Rosse, Parsons v. llosse 

(1923), 93 L. J. Ch. 8. 

7603. Farm servants.] — Re Drake, Drake v. 
Green, No. 7602, ante. 

7604. Estate servants.] — lie Drake, Drake v. 
Green, No. 7602, ante. 

7605. Land agent.] — Testatrix by her will 

gave a legacy of one year’s wages to each of her 
indoor & outdoor servants not in receipt of daily, 
weekly or monthly wages, who should be in her 
service at her death, k had been at least three 
years immediately preceding in such service : — 
Held : the resident land agent of testatrix, who 
received a salary of £600 a year, k his son who 
acted as his assistant at £200 a year, were not 
servants ’’ within the terms of the legacy. — 
Re Rosse (Countess), Parsons r. Rosse (Earl) 
(1923), 93 L. J. Ch. 8 ; 129 L. T. 592 ; 67 Sol. Jo. 
638, C. A. 

Annotation : — Reid. Performing Right Hoe. v. Mitchell & 

Booker (Palais do Danse), [1924 J 1 K. B. 7G2. 

7606. Estate manager.] — The resident 

managers of two estates owned by testator are not 
included in any of the words “ servants, whether 
indoor or outdoor, k including any estate clerks 
or staff on any of my estates ’’ for the purposes of 
testator’s bounty. — Re Brownlow (Eakl), Tower 
r. Sedgwick (1924), 69 Sol. Jo. 176. 

iv. Other Servants. 

7607. Description by reference to place of em- 
ployment — At the several offices of my mining & 

land agents/*]— ~Rc Dudley (Earl), Ward v. 
Dudley (Countess) (1889), 5 T. L. R. 257. 

7608. “ Clerk in the employ of E. D. & Co.** 
— Purser.] — By a clause in his will testator be- 
queathed legacies free from duty to such of the 
persons as should at his death be in his employ, 
or the employ of any firm or co. of which lie was a 
member or director at his death. There followed 
the names of certain persons. The clause then 
contained the following : “A year’s salary to 
each clerk not included in the above list who shall 
have been ten years in tho employ of Elder, 
Dempster, & Co., or Elder, Dempster Shipping 
Ltd.” A half-year’s salary or three months’ 
salary was given to each clerk not mentioned or 
referred to above, who should have been five years 
or one year respectively in the same employ. The 
question was, (a) whether a purser was a “ clerk ” 

Hlio worked in a laundry in a yard 
adjoining testator’s house, but sup- 
plied her own food, k slept in a house 
5J own some distance away : — 

Held : she was not a “ domestic ser- 
vant ' within the meaning of the be- 


within the meaning of the clause in the will ; & 
(h) whether pursers engaged by Elder, Dempster 
& Co., as managers of various steam shipping 
lines were pursers in their employ within the 
meaning of that clause : — Held : (1) a purser was 
not a “ clerk ” within the meaning of the clause, 
he being a member of the crew of the ship on 
which ho was employed in that capacity, & it 
was immaterial that he had certain clerical work 
to discharge on board such ship ; (2) the pursers 
in question were not in any case in tho employ 
of Elder, Dempster & Co., for although that firm 
were not only managers of the various steam 
shipping lines, but also owned shares in the same, 
they were not “ employers ” of the pursers. — Re 
Jones, Williams v. A.-G. (1912), 106 L. T. 941 , C. A. 

7609. Purser engaged as manager by E. D. 

& Co. — E. D. & Co. managers for parent company.] 
— Re Jones, Williams v. A.-G., No. 7608. ay\ie. 

7610. Farm labourer.] — Re Forrest, Bubb v. 
Newcomb, No. 7589, ante 

7610a. Nurse — Hospital nurse.] — Re Travers, 
Hurmson v. Carr, No. 7587, ante. 

(e) “ Living with ” or “In the Service ” of Testator 
at the Time of his Death. 

i. In General. 

7611. Whether restricted to servants living in 
testator’s house.J — A. devises a year’s wages to 
such of his servants, as shall be living with him at 
his death. Stewards of courts, or such as are not 
obliged to spend their whole time with their 
master, are not within the words of this devise. 
But it shall not be restrained to such servants 
only, as lived in testator’s house, or had diet from 
him. — Townsiiend v. Windham (170G), 2 Vera. 
546 ; 23 E. R. 954. 

Annotations : — Distd. Ogle v. Morgan (18. r >2), 1 De G. M. & G. 

369. Refd. Blackwell v. Pennant (1852), 22 L. J. Cli. 

155 ; Tkrupp v. Collett (1858), 26 Bear. 147. 

7612. .]—-(]) A bequest of a year’s wages 

to each of the servants of testator living with him 
at his decease, who should then have lived three 
years in his service : — Held : not to exclude 
servants of testator living in a different house 
from that in which testator lived, but to exclude 
servants not hired by the year ; k therefore, that 
a gardener employed at weekly wages, although 
paid at irregular intervals, was not entitled to the 
benefit of the bequest. Qu. : whether the words 
“ living with me,” as applied to servants, should 
not be understood “ living in my service.” 

(2) A legacy of a “ year’s wages” cannot pro- 
perly be construed to mean the aggregate of the 
weekly wages of a servant for fifty-two weeks. — 
Blackwell r. Pennant (1852), 9 Hare, 551 ; 22 
L. J. Ch. 155 ; 19 L. T. O. S. 336 ; 16 Jur. 420 ; 
68 E. R. 631. 

Annotations: — As to (1) Folld. Rc Ravensworth, Ravens- 

worth v. Tindaio, [1905] 2 Ch. 1. Generally , Consd. Re 

Sheffield, Ryde v. Bristow, [1911] 2 Ch. 2G7. 

7613. Farm bailiff.] — Testator gave one 
year’s wages in advance to each of his servants 
in his service at his death who should have lived 
with him five years or upwards : — Held : a farm 
bailiff was a servant within the meaning of 
testator’s will, & pltf. being such farm bailiff 
living with testator at the time of his death, & 
having lived the required time in his service, was 
entitled to a year’s wages. — Bulling v. Elltce 

wKi.T.'rt Executors (1884), 11 R. (C+. 
of Soss.) 821 ; 21 Sc. L. R. 549.— 
SCOT. 

1. Statute labour tr «.] — Stirling -M ax - 
well’s Executors v. Grant (1886), 
13 R. (Ct. of Sess.) 854.— SCOT. 


quest . — Rc Ouilbv, Cochrane r. 
Ogilbt, [1903] 1 I. R. 525. — IR. 

PART XVI. SECT. 17, SUB-SECT. 11. 
— P. (b) iv. 

k. Blacksmith.] — Brown r. Max- 
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(1845), 9 Jur. 936 ; sub nom. Belling v. Ellise, 
5 L. T. O. S. 475. 

Annotations : — Consd. He Boss©, Parsons v. Boss© (1923), 93 
L. J. Ch. 8. Retd. Ogle v. Morgan (1852), 1 D© G. M. & G. 
359 ; lie Drake, Drake v. Green, [1921 J 2 Ch. 99. 

7614. Gardener.] — Thrupp v . Collett 

(No. 2), No. 7620, post. 

7615. Land agent & house steward.] — 

Pltf. acted as the land agent & house steward of 
testator, but he resided out of the house : — Held : 
ho was entitled, under a bequest “ to all my 
servants & day labourers who shall be in my service 
at the time of my death one full year’s wages.” — 
Armstrong v. Clavering (1859), 27 Beav. 220 ; 
54 E. R. 88. 

Annotations : — Consd. He Rosse, Parsonn v. Boss© (1923), 
93 L. J. Ch. 8. Retd. He Drake, Drake v. Green, [1921] 
2 Ch. 99. 

7616. Whether restricted to servant devoting 
whole time to testator — Servant of testator’s 
mother.] — Feakk v. Brandsby (1674). 2 Rep. Ch. 
101 : 21 E. R. 628. 

7617. Steward of court.] — T ownsuend r. 

Windham, No. 7611, ante. 

7618. Hired coachman.] — Under a general 

bequest to servants a coachman, provided with the 
carriage <Ss horses by a jobmaster, according to the 
usual course of that business, not entitled. — - 
CniLCOT v. Bromley (1806), 12 Yes. 114 ; 33 E. R. 
41. 

Annotations: — Distd. Howard v. Wilson (1832), 4 Hag. Fee. 
107. Mentd. Laugher v. Pointer (1820), 5 11. & C. 54 7. 

7619. * .] — In a suit of subtraction of 

legacy, a coachman, a married man, originally 
hired by, <fc who had lived live years with, t estatrix, 
residing over her stables, in town, occasionally 
accompanying her into t lie country where he lived 
in the house though, like all her servants, on board 
wages ; waiting sometimes at table, remaining 
with her though she changed her job-man : — Held : 
although the several job-masters paid him his 
wages <te board wages, except 3.s. per week extra 
in the country, & found him in liveries, entitled 
under a bequest “ to each of my servants living 
with me at the time of my death £10 & extrix. 
condemned in full costs.— Howard r. Wilson 
(1832), 4 TTag. Ecc. 107 ; 162 E. R. 1387. 

Annotation : — Refd. Blackwell v. Tennant (1852), 22 L. J. 
Ck. 155. 


Occasional employment carrying 

-Under a bequest to the testator’s 


7620. 
letters.]- 

“ servants in his service at the time of his decease,” 
the ct. held that t wo outdoor servants [gardener 
<te under-gardener] continuously employed at 
weekly wages, were entitled, but that a boy, 
employed a few months in the year, whilst the 
testator was at his country residence, at weekly 
wages, to carry letters to post, & who was so 
employed at testator’s death, was not entitled. — 
Tiirupp v. Collett (No. 2) (1858), 26 Beav. 147 ; 
5 Jur. N. S. 1 1 1 ; 53 E. R. 853. 

Annotations : — Folld. Re Forrest, Bubb v. Newcomb, [1916] 
2 Ch. 386. Mentd. He Smith, Johnson v. Bright -Smith, 
[1914 J 1 Ch. 937. 


ii. 11 At My Death." 

7621. Servant leaving employ before death of 
testator — Voluntarily.] — Testator bequeathed a 
legacy to M. in case she should be in his service 
at his decease. Testator was shortly afterwards 
removed to a lunatic asylum, & M., who was a 
yearly servant, voluntarily quitted the house, 
receiving from the family her wages up to the end 
of the yoar, which did not expire till after the 
death of testator : — Held : she was not entitled 
to the legacy . — Re Rerres’s Estate, Venes v. 


Marriott (1862), 31 L. J. Ch. 519 ; 6 L. T. 892 ; 
26 J. P. 709 ; 8 Jur. N. S. 882 ; 10 W. R. 751. 

7522. .] — Testator, who died in 1883, 

by his will, dated in 1876, gave legacies to his 
servants in the following terms : “ To each of 

my servants, who shall at my death have been in 
my service twelve calendar months, or longer, 
one year’s wages, in addition to anything owing by 
me, & to my gardener, Peter Grieve, £300 in 
addition. In 1880 Peter Grieve, who had been 
in testator’s service for over thirty years, re- 
linquished his situation, &> when he did so testator 
sent him £100. The question was whether Peter 
Grieve was entitled to the legacy of £300 : — Held : 
the words “ & to my gardener,” etc., were governed 
by tiie condition that the servant should have 
been in testator’s service during twelve, months 
preceding testator’s death, & as Peter Grieve had 
not fulfilled that condition he was not entitled to 
the legacy. — Re Ben yon, Ben yon v. Grieve 
( 1884), 53 L. J. Ch. 1165 ; 51 L. T. 116 ; 32 W. R. 
871. 

7623. .] — Testator who had in his 

employment a valet <fc a chauffeur, gave a legacy 
to his “ manservant ” if he should be in his employ- 
ment at the date of his death. At the date of his 
death testator had only the chauffeur in his 
employment : — Held : the chauffeur was entitled 
to the legacy. — lie Bell, Wright v . Scrivener 
( 1914). 58 Sol. Jo. 517. 

7624. Temporary absence — Service re- 

garded by testator as continuing.] — Legacy to A. 
if in testator’s service at the time of his decease. 
Parol evidence admitted to show, that, though she 
had quitted his house, she continued, & was con- 
sidered by him as, in bis service, A upon that- 
evidence the legacy was established.- — Herbert 
v. Reid (1810), 16 Yes. 481 ; 33 E. R. 1067, L. O. 

Annotations : — Distd. He Scrrcs’s Estate, Venes v. Marriott 

(1862), 31 L. J. Ch. 519. Apld. He Cole, Colo r. Colo, [1010 J 

1 Ch. 218. 

7625. .] — Rr Lawson, Wardley v. 

Bringloe, No. 7593, ante. 

7626. Wrongful dismissal.] Testator 

devised an annuity to a female servant provided 
that she should be in his service at the time of his 
decease. Two days before his death his son, by 
his authority, wrongfully dismissed her : — Held : 
the service intended by the will meant actual 
service ; A as she was not in the actual service of 
testator at the time of this decease, she was not 
entitled to the annuity. — -Harlow v. Edwards 
(1862), 1 H. A C. 547 ; ‘ 32 L. J. Ex. 51 ; 6 L. T. 
905 : 0 Jur. N. S. 336 ; 10 W. R. 700 ; 158 E. R. 
1002, Ex. Ch. 

Annotations Consd. He Serre.s’n Estate, Venes v. Marriott 

(1862), 31 L. J. Ch. 519. Refd. lie Hartley's Trusts 

(1878). 47 L. J. Ch. 610. 

7627. In receipt of pension.] — Re Drake, 
Drake v. Green (1021), as reported in 151 L. T. 
Jo. 204. 

Annotation:- Mentd. He Rosse, Parsons v. Rosso (1923), 

93 L. J. Ch. 8. 

7628. Effect of order in lunacy against testator.] 

— Bequest of a legacy to the servant of testatrix, 
in consideration of her long & faithful services, to 
be paid within twelve months after the decease of 
testatrix, provided “ she remains in my service 
till my death.” The servant was in the service of 
testatrix for twenty-one years, when one of the 
next of kin of testatrix caused testatrix to be 
removed to a lunatic asylum, & upon her own 
authority dismissed the servant, who was desirous 
to continue in the service of her mistress. Subse- 
quently an order in lunacy was obtained by the 
next of kin, by which it was declared that testatrix 
had been ascertained to be of unsound mind, & 
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her furniture A effects were directed to be sold : — 
Held : the order in lunacy operated as a dismissal 
of the servant, A the conditional legacy to her 
therefore failed . — Re Hartley’s Trusts (1878), 
47 L. J. Ch. 610 ; 26 W. It. 590. 

7629. .] — Testator, K., in 1908 bequeathed 

to “ each person in my service at my decease ” a 
sum equal to one year’s wages. Shortly after- 
wards he became a lunatic, A the Official Solr. was 
appointed committee of his person. The Official 
Solr. appointed O. to be the attendant of K. A O., 
with the committee’s sanction appointed the 
servants of K. At K.’s death in 1915 these ser- 
vants were a coachman, gardener, butler, cook, A 
housemaid : — Held : neither O. nor these servants 
were persons in the service of K. at his decease, A 
consequently none of them were entitled to the 
legacies. — Rc King, Jackson v. A.-G., [191 7 J 2 Ch. 
420 ; 87 L. J. Ch. 3 ; 117 L. T. 529 ; 33 T. L. It. 
535 ; 62 Sol. Jo. 9. 

Servant leaving voluntarily .] — See No. 7621 , 

ante, 

(d) Bequest of “ Year's Wages .” 

7630. Whether restricted to servants hired by 
year. | — A bequest of a year’s wages, to each of 
testator’s servants, over A above what may be due 
to them at the time of testator’s decease, applies 
to such servants only as are usually hired by the 
year. — Booth v. Dean (1833), 1 My. A K. 560 ; 2 
L. J. Ch. 162; 39 E. It. 793 

Annotations Apld. Blnckwull v. Pennant (1852), 9 Hare, 
551. Consd. O^rle v. Morgan (18.52), 1 Do G. M. & (J 8.59 ; 
lie UuvonN worth, ltavensworth e. Tindale, [190.5] 2 Ch. 1. 
Expld. lie Sheffield, Rvde t\ Bristow. 11911] 2 Ch. 2C7. 
Apld. Re Forrest, Buhl) n. Neweonihe, [1910] 2 Ch. 380. 

7631. - - (1) Testator, by his will, gave “ to 

each person as a servant in my domestic establish- 
ment at the time of my decease a year’s wages, 
bey oral what shall be due to him or lie?* for wages ” : 
— Held : “ a head gardener ” did not come within 
the description of “ a servant in the domestic 
establishment.” 

(2) Se table : the circumstances of a servant 
being hired by the year, but paid weekly, would 
not have excluded him from the legacy. - -Ogle e. 
Morgan (1852), 1 Do G. M. A G. 359; 18 Tv. T. 
O. S. 296 ; 16 J ur. 277 ; 42 E. R. 590, L. C. 

Annotations : — As to (1) Folld. Vaughan v. Booth (18.52), 
10 Jut. 808; Re l)rax, Sarile v. Yoatman (1887), 57 
L. T. 4 75. Expld. Re Jackson, Jackson r. Hamilton, 
[1923] 2 Ch. 305. As to (2) Consd. Blackwell r. Pennant 
(1852), 9 Hare, 551. Folld. Re liavenswort h. Havens- 
worth r. Tindale, [1905] 2 Ch. 1. Refd. Re Sheffield, 
it van r. Bristow (1911), 104 L. T. 412. 

7632. --■-•! Blackwell v. Pennant, No. 
7612, ante. 

7633. .] — Testator bequeathed one year’s 

wages to all servants who should be in his employ- 
ment at his death, A should have been in his 
employment for live years previously thereto ; — 
Held : servants hired at a weekly wage paid 
monthly or fortnightly, were not included in the 
bequest . — Re Ravensworth, Ravenswoutii v. 
Tindale, [19051 2 Ch. 1 ; 74 U J. Ch. 353; 92 
L. T. 490 ; 21 T. L. li. 357, C. A. 

Annotations : — Distd. Re Sheffield, Hvde v. Bristow, [191 1J 
2 Ch. 207 : lie Forrest, Bubb t\ Jsfoweomh. [1910] 2 Ch. 
380. Consd. Re Drako, Drake r. Green. [1921] 2 Ch. 99. 

7634. Bequest of “ amount of one year’s 

wages.”] -Testator bequeathed to each of liis 
“ indoor A outdoor servants ” who at his death 
should be A should for live years previously 
have been in his service “ the amount of one 
year’s wages ” in addition to what might be 
then actually due to them for wages : — Held : A 
all the indoor A outdoor servants of testator who 
at his decease fulfilled the conditions as to length 
of service were entitled to the benefit of the bequest 


irrespective of whether they were hired at yearly 
or weekly wages. — Re Sheffield (Earl), Ryde v . 
Bristow, [1911] 2 Ch. 267 ; 80 L. J. Ch. 521 ; 105 
L. T. 236, C. A. 

Annotations Distd. Re Forrest, Bubb v. Newcomb, [1916] 

2 Ch. 386. Consd. Rc Drako, Drake v. Green, [1921] 2 Ch. 

99. 

7635. How year’s wages calculated — Whether 
aggregate of wages for fifty-two weeks.] — Black- 

well v. Pennant, No. 7612, ante. 

7636. Whether commission included.] — 

Re Smith, Phillips v. Smith, [1915] W. N. 12. 

7637. — . j —Re Whelan, Doyle v . 

Woodliff (1922), 153 L. T. Jo. 47. 

(e) Service for Specified Period. 

7638. Servant leaving employment before death 
of testator — & before date of will— Service rendered 
for specified period.] — Testator directed his 
trustees “ to pay to each man who shall have been 
in my employ over ten years the sum of £10 for 
each year’s service beyond the said ten years ” : — 
Held : a man who had been in testator’s employ- 
ment for fifteen years, but had left his employment 
before the date of the will, A was not in his employ- 
ment at the time of his death, was entitled to a 
legacy of £50. — Re Sharland, Kemp v. Rozey, 
[1896] 1 Ch. 517 ; 65 L. J. Ch. 280 ; 74 h. T. 20. 

7639. What amounts to specified period — “ At 
least three years ” — Apprenticeship for five years— 
Salaried for less than three years.] — Re Miller, 
Galloway v. Miller (1913), 135 L. T. Jo. 10. 

7640. — - Absence on military service.] — Re 
Drake, Drake v. Green, No. 7602, ante. 

Q. Other Descriptions. 

7641. “ Rest of his surviving children ” — 
Whether eldest son included — Specific bequest to 

eldest son.] -Devise to the testator’s eldest son of 
£200 also, to his three younger sons G., W., A G. 
A their heirs, a house A close, as tenants in 
common, when they come at age of twenty-one 
years. Also, to his wife, a house, A after her 
decease the same to go to his three daughters, A 
their heirs for ever. A his will further was, “ that 
if any of his above named children should happen 
to die before they came of age, A without issue, 
then their property A share in any of the above 
bequeathed premises to be equally divided amongst 
the rest of his surviving children, share A share 
alike.” The eldest son was of age at the date of the 
Mill. Two of the younger sons died under age 
A without issue. The eldest son A the three 
daughters are equally entitled with the surviving 
younger son to the shares of the two deceased 
brothers. — Denn d. Balderston v. Balderston 
(1775), 1 Cowp. 257 ; 98 E. R. 1073. 

7642. Devise of residue to ” all devisees above- 
mentioned.”] — Testator, after giving some legacies, 
directs payments to be made to his devisees, as 
under ; A then mentions certain persons A the 
sums to be paid to them, A gives the residue to all 
his devisees above-mentioned, in proportion to 
their legacies. Every one of the legatees is entitled 
to a share. — Coope t\ Banning (1823), l Sim. A St. 
534 ; 2 D. J. O. S. Ch. 11 ; 57 E. R. 211. 

7643. Gift to children ” unprovided for by 
marriage ” — Equivalent to daughters unmarried.] 
— Dunbar v. Boldero, No. 6944, ante. 

7644. Gift to persons residing in this country — 
Persons employed on British ship.] — Testator gave 
the residue of his estate as follows : “ The proceeds 
or balance remaining I hereby give & bequeath 
to be equally divided amongst all my nephews A 
nieces residing at the time of my decease in this 
country, including the eldest son of my late sister 
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Sect. 17. — Description of donees: Sub-sect, 11, Q. 

Sect. 18 : Sub-sects. 1 & 2.] 

Ann.” Testator died at Hackney on Sept. 1, 
1854. Pltf., one of his nephews, was, at the time 
of his uncle’s death, chief mate of a British ship 
belonging to Sligo, but then lying in the harbour 
of Belfast on her return from a trading voyage to 
North America. He was employed on that- day 
in assisting to unload the cargo of such ship in 
Belfast harbour, <fe was discharged from that ship 
on Sept. 23, 1854 : — Held : he was entitled to a 
distributive share of the residue. — Dale v. Atkin- 
son (1850), 28 L. T. O. S. 157 ; 3 Jur. N. S. 41. 

7644a. Cousins — First cousins. [ — Stevenson v . 
Abingdon, No. 8578, post . 

7645. “ Lessees or holders of present leases ** — 
Includes holders by original leases — Or holders by 
assignment of existing leases.] — A devise of real 
estate “ unto the lessees or holders of the present 
leases in the quantities, dimensions, & measure- 
ments set forth in their respective leases ” includes 
holders either by the original leases or by assign- 
ment of the existing leases of the property. — 
King v. Bymill (1898), 07 L. J. P. C. 107 ; 78 
L. T. 690, P. C. 

7646. “ British subjects of British descent.*’] — 

Testator bequeathed money for the purpose of 
founding scholarships tenable by students of a 
public school, & declared by his will that the sons 
of British subjects of British descent should alone 
be eligible : — Held : in o’der that a student might 
be eligible his parents & his grandparents on both 
sides must be British subjects. — He Churchill, 
Harrow School v. A.-G. (1918), 34 T. L. B. 180. 

7647. “My people’’ — Includes step-parent.| — 
The donee of a general power of appointment 
bequeathed all she died possessed of to her husband 
for use during his life, & at his death “ to be willed 
to my people as he knows I should wish it.” By 
his will the husband, in accordance with his wife’s 
wish expressed to him during her lifetime, gave all 
the property in which he had a life interest under 
his late wife’s will to the child of an illegitimate 
daughter of his wife’s mother : — Held : a valid 
exercise by the husband of the selective power of 
appointment given to him by his wife. He 
Keigjiley, Keighley v. Keighley, [1919] 2 Oh. 
388 ; 88 L. J. Ch. 445 ; 121 L. T. 4G5 ; 35 T. L. B, 
491 ; 63 Sol. Jo. 613. 

7648. “ Beneficiaries named in this clause.’’] — 


Testatrix, after appointing exors., & leaving a 
specific legacy, by clause 4 of her will devised 
absolutely to T. certain real estate, by clause 5 
she devised <fc bequeathed all her residuary estate, 
real & personal to resps., who were her exors. for 
sale & conversion ; by clause 6 she left under sub- 
heads (a) (b) & (c), certain legacies, under subhead 
(d) she left to T. a legacy of £100, under subheads 
(c) & (/ ) she left other legacies, & the clause went 
on to declare that the residue was to be paid to B. 
& N. in equal shares, & further declared that 
“ should any of the beneficiaries named in this 
clause of my will predecease me leaving issue at my 
death, such issue shall take the benefits which his, 
or their parent would have taken under this my 
will had such parent survived me.” T. died ten 
days before the death of testatrix, leaving issue : — 
Held : the words “ beneficiaries named in this 
clause ” could not be confined to the residuary 
legatees, A the children of T. were entitled to the 
legacy of £100 left by clause 6 (c?) & also to the real 
estate left by clause 4. — Tar butt v. Nicholson 
(1920), 89 L. J. 1\ C. 127 ; 123 L. T. 638, P. 0. 


Sect. 18.— FALSA DEMONSTRATIO NON NOCET. 

Sub-sect. 1.— In General. 

Compare Deeds, Vol. XVII., pp. 277-283. 

7649. Misdescription of property or donee — 
Ascertainment of intention.] — If testator gives a 
sum in stock standing in his name, & has not the 
stock described, nor any other stock, the legacy 
fails. The ct. sends it to the Master to inquire 
what testator indended, as well where there is a 
misdescription of the fund as of the legatee.— 
Evans r. Tripp (1821), 6 Madd.01 ; 56 E. B. 1025. 

7650. Bequest of portrait of specific person — 
Authenticity doubted by donee — Whether gift 
vitiated.] - Testator, who w t as a collector of valu- 
able pictures A’ objects of art, amongst other 
bequests to public bodies gave to the trustees of 
the National Portrait Gallery “ my portrait of 
Charles Howard Earl of Nottingham, A appointed 
a residuary legatee. The portrait was sent to the 
trustees, there being no doubt as to the identifica- 
tion of the picture intended to be given ; but the 
trustees expressed considerable doubt whether it 
was correctly described as a portrait of the Earl 
& did not propose to exhibit if. The exors. of 
testator claimed that it should be returned for the 


PART XVI. SECT. 18, SUB-SECT. 1. 

m. “ Each of two children."] - — 
Where testa ter givos to each of the 
two children of u particular person a 
legacy, Sc there aro at the time of the 
will more than two children of that 
person. 8z there Is nothing in the will 
relating to those legacies, nor any 
extrinsic evidence to show which two 
were intended hv testator, the word 
“ two ” will be held to he mere falsa 
demonstratin, Sz all the children 111 
take. — E ahtov r. Jeffray ( 1887 ), 13 
V. I.. P. 90ft. — AUS. 

n. Dominant intention of testator to 
benefit clan*. ] — Where a will read as 
a whole shows the dominant Idea of 
testator to he to benefit a clas>, the 
misstatement of the number of persons 
constituting the class is mere falsa 
demon stratio Sc will he rejected Sz the 
actual members of the class will take, 
even in th° ca^e where onlv one person 
is referred to hv the will.— He McNtcol, 
TItcrhov r . McNicop, [1909] V. L. It. 
311.— AUS. 

o. Gifts to indiriduols or to a 
class fCuhpeqruent increase in miniher 
°f individuals complying with the de- 
scription.]- Testator made a codicil 
to tils will, bequen thine: as follows : — 

To each of the four children of my 


friend F. I give the sum of £500 upon 
their respectively attaining the asm of 
21 years.” At the date of the codicil 
F. had four children onlv, as testator 
knew. Subsequently a fifth child was 
horn prior to testator's death, & the 
fact of the birth was communicated to 
test ator : — -Held : this was not a case 
of falsa demonstratin' Sz the fifth child 
took no benefit under the will. — He 
McNeill, Wright v. Johnstone 
(1909), 9 S. R. N. S. W. 220; 20 

N. S. W. W. N. 45.- AUS. 

p. Misdescription of number of 
allotment.]— He Mathews, Ballarat 
Trustees, Executors A' Agency 
C o., Ltd. v. Mathews, [1917] V. L. 1L 
1. - AUS. 

q. .1 — Doyle v. Nagle, 24 

A. R. 1 62.- -CAN. 

r. fx>t described bp wrong concession.] 
— TeslAitor, owning lots 6 & 8 in the 
first concession, devised the same in 
his wili in two separate devises as 
” my property known as lot . . . 
second concession,” etc. : — Held: his 
lots In the 0 r.-t concession passed. - 
Hickey r. Hickey, 20 O. Jt. 371. — 
CAN. 

t. Tsinds in parish of X, devised — 
Testator owning lands in Y. dr not in 
X. — Whether Y. lands pass. J — Keogh 


r. Keogh (187 1), 8 I. R. Eq. 179.- 

IR. 

a. Demse of seven houses num- 
bered 3-10 inclusive— Whether eight 
houses pass by dex'ise.] — Testatrix, who 
owned eight leasehold houses in 
S. Terraco numbered 3 to 10 Inclusive, 
by her will directed her exors. to sell 
” the seven houses I hold In S. Ter- 
race,” & bold the proceeds upon 
certain trusts:— Held: the eight 
houses passed under the bequest. — 
Moore v. Piiela.v, [1920J 1 I. JL 232. 

-in. 

b. Mistake as to married name .] — 
Where a man leaves property to a 
sister by her Christian name, a mistake 
as to her married name following 
on her correct Christian name Is a 
secondary error, & immaterial. — 
Robertson v. Flynn, [19201 1 I. R. 
78.— IR. 

c. Legacy of gas shares ” bought 
for £300 ” — as shares toug t for £798 
— Whether latter shares pass.] - Bruce 
r. Bruce's Trustees (1875), 2 R. 
(Ct. of Sess.) 775 ; 12 Sc. L. R. 485. 
-SCOT. 

d. Deque st of two -thirds residue to 
A. — One -third to li. dr the other one - 
third to C.— Whether A. entitled to one- 
half of residue.] — Smith's Trustees v. 
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residuary legatee but the trustees declined to do 
so except under the advice of the law officers of the 
Crown : — Held : even assuming the portrait to 
have been inaccurately described as a portrait of 
the Earl, that did not destroy the gift. The specific 
legatees, took it for what it was worth, A were 
not bound to return it . — lie Milner-Gibson- 
Oullum, Gust v. A.-G., [1924] 1 Ch. 450 ; 93 
L. J. Ch. 196 ; 131 L. T. 555 ; 40 T. L. R. 298 ; 08 
Sol. Jo. 383. 

Admissibility of extrinsic evidence.] — See 
Sect. 14, ante . 

Misdescription of property.] — See Sect. 15, ante . 

Misdescription of donees.] — See Sect. 17, ante. 


Sub-sect. 2. — Words op Additional 
Description. 

7651. Adequate & sufficient description — Not 
vitiated by further erroneous description.] — Where 
there is a grant of a particular thing once sufficiently 
ascertained by some circumstance belonging to 
it, the addition of an allegation mistaken or false 
respecting it will not frustate the grant ; but where 
a grant is in general terms, there the addition 
of a particular circumstance will operate by way 
of restriction & modification of such grant. Where 
testator had freehold, customary, A copyhold 
estates ; & after introductory words, as to all his 
wordly estate, devised two renteharges out of 
all his real estate, A also two copyholds in Middlesex 
for lives ; A subject thereto devised “ all his 
freehold manors lands, etc., in Yorkshire A other 
counties A the reversion of the two copyholds to 
his son for life, with successive remainders in tail 
male to his first A other sons, with like remainders 
to other branches in the male line : A in default 
of such issue he devised all his “ said (freehold) 
manors land,” etc., to his eldest daughter in tail 
male in strict settlement, with like remainders to 
his second A third daughters : A by the residuary 
clause devised all other his manors, lands, etc., 
either freehold or copyhold (except those in the 
counties of York, etc., which he had before disposed 
of) subject to the said renteharges in failure of 
issue male of his son A himself, to his three 
daughters as tenants in common, in fee : — Held : 
certain customary estates which the devisor had, 
with freehold property in Yorkshire did not, on 
failure of the male line, pass to the eldest daughter 
under the description of all his freehold manors, 
lands, etc., in that A other counties. — Roe d. 

( 'o noi/ly v. Vernon A Vyse (1804), 5 East, 51 ; 

1 Smith, K. B. 318 ; 102 E. R. 988. 

Annotations : — Distd. Pullin t\ Pullin (1825), 3 Bin?. 47. 

Apid. Wilkinson r. Malta (1832), 2 Cr. A J. 636. Consd. 

Doc d. Cnmpton r. Carpenter (1850), 15 Jur. 719. Refd. 

Doo d. Bench v. Jersey (1818), 1 B. A Aid. 550 ; Dean r. 

Gibson (1867). 15 W. It. 809. Mentd. Portland r. Hill 

(I860), L. It. 2 Eq. 765. 

7652. .1 — For though when a thing is 

certainly expressed at first, the addition of another 
certain description may be rejected as super- 
fluous ; yet it is otherwise where the tiling at first 
described is uncertain. — Doe d. Harris v. 
Greathed (1806), 8 East, 91 ; 103 E. R. 278. 

Annotations : — Consd. Doe d. Bolaayao r. Lucan (1808), 9 

East, 448. Apld. Doo d. Beach v. Jersey (1818), 1 B. A 


Aid. 550 : Webber v. Stanley (1864), 16 C. B. N. S. 698.* 

Refd. Down v. Down (1817), 1 Moore, C. P. 80 ; Keogh v. 

Keogh (1874), 22 W. It. 508. 

7653. .] — Smith v. Campbell, No. 

7519, ante. 

7654. — .] — Testator, possessed of lease- 
hold lands in the parishes of W. A B., made a will 
in these terms, ” whereas it appears to me, that 
one part of my freehold lands, namely, those lands 
which I hold in the parishes of W. A B., were held 
for a considerable period of time by my father’s 
ancestors, in the male line, hearing that name A 
arms, etc., as hereditary proprietors of same, A 
I consider it just A equitable that those lands 
should continue to he held, if possible, by persons 
of the same name A family ” : A then proceeded 
to devise them to his next collateral heir male : — 
Held : the leasehold passed to the devisee A the 
word “ freehold ” in the will must he rejected as 
falsa, demon sir alio. 

Where anything described in a will is sufficiently 
ascertained, that is enough for the purpose of 
making it pass, although all the particulars stated 
in the will with reference to it may not be true # 
(Parke, B.). — Doe d. Dunning v. Oranstoun 
(1840), 7 M. A W. 1 ; 9 L. J. Ex. 294 ; 4 Jur. 083 ; 
151 E. R. 654. 

Annotation: — Apld. Nelson r. Hopkins (1851), 21 L. J. Ch. 

410. 

7655. .] — Devise of ** all that my 

messuage or dwelling-house, out buildings, garden, 
lands, A appurtenances, in which I now live, at 
Higher Tranmere ; also the croft, close, or inclosure 
of giound situate at Tranmere aforesaid, which 
I have lately purchased, with the two cottages 
erected thereon.” At the time of his will, testator 
occupied a dwelling-house, outbuildings, stable, A 
garden at Tranmere. He had occupied also four 
closes of land, in all eleven acres which he had 
bought- at the same time with the dwelling-house, 
outbuildings, stable, A garden ; hut a year before 
the date of his will he had given up the occupation 
of those closes. He did not occupy any other 
lands in Tranmere, besides what would be 
comprised within the terms “ dwelling-house, 
outbuildings, A garden ” \--Hcld: the four closes 
of land passed by this devise. 

The question comes to this, whether any lands 
at all, besides the croft or close purchased in 1830, 
passed by the devise. 

This must depend upon the question, whether 
there is a devise of a thing certain ; for if it he, the 
addition of an untrue circumstance will not vitiate 
the devise according to the legal maxim, falsa 
demonstrate non novel (Parke, B.). —Nightingale 
v. Smith (1848), 1 Exch. 879 ; 154 E. R. 375. 

Annotation Expld. Morrell r. Fisher A Westell (1819), 19 

L. J. Ex. 273. 

7656. Additional words applicable to 

no subject.] — A. by his will devised his “ freehold 
farm, called Wick,” in the occupation of T. to 
two devisees, in moieties. Two parcels of what 
was called the Hill Ground were, at the date of the 
will, part of Wick farm, but they were leasehold. 
A. further devised as follows : viz. “ all my 
leasehold farmhouse, homestead, lands. A tene- 
ments at Headington, containing about 150 acres. 


SMrrn (1883), 10 B. (Ct. of Sees.) 
1144 ; 20 Sc. L. R. 764.— SCOT. 

e. Devise of fee on sister ** dying 
childless ” — Devisee becoming entitled 
as hnr of father .] — Young’s J ruhtekh 
t\ Young (1901), 3 F. (Ct. of Sess.) 616 ; 
38 Sc. L. R. 434 : 8 S. L. T. 463.— SCOT. 

PART XVI. SECT. 18, SUB-SECT. 2. 

7651 i. Adequate &r sufficient descrip- 
tion — Not vitiated by further erroneous 


description.] — In the application of the 
maxim f ilsa demonstratio non nocet, it 
is a well settled rule of construction 
that where In a will there is a sufficient 
description to ascertain definitely the 
thin? devised, a subsequent inaccurate 
further description may be rejected. 
-“Gallagher r. Adams (1887), 13 
V. L. R. 948.— AUS. 

7651 ii. .] — He Quay (1913), 

23 O. W. R. 981 ; 4 O. W. N. 677 ; 9 


D. L. It. 776.— CAN. 

7651 iii. .1--The rule falsa 

demonstratio non nocet means that if 
t here be an adequate A sufficient descrip- 
tion with convenient certainty of what is 
meant, to pass, a subsequent erroneous 
addition will not vitiate it. — Re Car- 
vi ll (1913), 26 W. L. R. 189.— CAN. 

f. .]— STRANACK & ACUTT 17. 

Boynton (1919), 40 N. L. R. 410.— 
S. AF. 
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Sect. 18. — Falsa demonstratio non nocet : Sub-sects. 

2 & 3 .] 

held under Magdalen College, Oxford, A now in the 
possession of T. B. jun. to,” etc. T. B. held the 
farm at Ileadington, but not the two pieces of land 
called the Hill Ground : — Held : the pieces of 
land called the Hill Ground did not pass by either 
of the above devises, but they passed under the 
residuary clause. 

If there be an adequate A sufficient description, 
with convenient certainty of what was meant to 
pass, a subsequent erroneous addition will not 
vitiate it. The characteristic of cases within the 
rule is, that the description, so far as it is false, 
applies to no subject at all, &, so far as it is true, 
applies to one only. If it stand doubtful upon the 
words whether they import a false reference or 
demonstration, or whether they be words of 
restraint that limit the generality of the former 
words, the law will never intend error or false- 
hood. If, therefore, 1 have some land wherein all 
the demonstrations are true, A some wherein part 
are true A part false, they shall be intended words 
of true limitation, to pass only those lands wherein 
the circumstances are true (Alderson, B.). — 
Morrell v. Fisiif.r (1849), 4 Exch. 591 ; 19 

L. J. Ex. 273 ; 14 L. T. O. S. 398 ; 154 E. It. 1350. 

Annotations : — Apld. Wood ?\ Bowcliffo (1851), 6 Exch. 407. 
Consd. Webber r. Stanley (1804), 10 C. B. N. S. 698; 
Early v. Bathbouo (1888), 57 L. J. G’h. 652. Apld. Mollor 
v. Walmewley, [1901] 2 Ch. 525. Consd. He Brocket, 
Dawes i\ Miller, [1908] 1 Ch. 185 ; Eastwood v. Ashton, 
[1915] A. C. 900. Refd. Josh r. Josh (1858), 5 C. B. N. S. 
454 ; Griffiths v. Punson (1863), l New Bop. 330 ; Norman 
r. Norman, 11917] 1 Ch. 297 ; Watchnm v. East Africa 
Protectorate, [1919] A. C. 533. 


7657. .J Where the thing intended 
to be given is sufficiently indicated, an additional 
erroneous description of the value of the subject- 
matter will not vitiate the gift.— -Purchase v. 
Sh allis (1850), 2 II. A Tw. 354 ; 19 L. J, Ch. 518 ; 

14 Jur. 403 ; 47 E. R. 1719, L. C, 

7658. .] — Tlmt tlie maxim falsa 

demonstratio von nocet applies only where the words 
of the devise, independently of the falsa demons- 
tration are sufficient of themselves to describe the 
property intended to pass.- Doe d. Hubbard v. 
Hubbard (1850), 15 Q. B. 227 ; 20 L. J. Q. B. 61 ; 

15 L. T. O. S. 411 ; 14 Jur. 1110 ; 117 E. R. 445. 

Annotations : — Reid. Doe d. Compton r. Carpenter (1850), 16 
Q. B. 181 ; Ilorwood r. Griffith (1853), 2 W. B. 71. 


7659. * — - — - — .; — Testator by his will devised 
to A. his heirs A assigns for ever 44 all those three 
several freehold messuages in N. street, together 
witli the piece of freehold ground in the rear of 
the messuages, whereon I have erected certain 
cottages, parcel of Parsev’s Gardens, A which last- 
mentioned hereditaments were conveyed to me by 
indentures bearing date. etc. There was a piece 
of freehold land in the rear of the three messuages 
which had been included in the conveyance 
referred to ; but the only cottage built by testator 
to which the words could apply, was built upon 
some leasehold land adjoining, of which testator 
became possessed at a different time A under a 
different conveyance. 

The slip of freehold land in the rear of the three 
messuages is sufficient to satisfy all the words 
except 44 whereon I have erected certain cottages, 
parcel of Parsey’s gardens,” which may be rejected 
as falsa demonstratio (Loud Campbell, G.J.). — 

Doe d. Parsey p. Hemming (1851), 17 L. T. O. 8. 
89. 

7660. — Error as to occupancy.] — Lands 

at C., in tenure of A. B., devised by will, comprise 
woods A timber excepted in the lease ; being 
words of additional description. — Paul v. Paul 


(1760), 1 Wm. Bl. 255 ; 96 E. R. 140 ; sub nom. 
Goodtitle d. Paul v . Paul, 2 Burr. 1089. 

Annotations : — Consd. Press v . Parker (1825), 2 Bing. 456. 
Apld. Hardwick v. Hardwick (1873), L. K. 16 Eq. 168. 
Refd. Turner v. Hualer (1780), 1 Bro. C. C. 78. 

7661. .]— The rule “ falsa 

demonstratio non nocet ” is applicable to the case 
of an error as to the occupancy of premises com- 
prised in a devise, where the description of the 
premises is complete without the reference to 
occupancy. — White v. Birch (1867), 36 L. J. Ch. 
174 ; 15 L. T. 605 ; 15 W. R. 305. 

Annotation: — Consd. He Brocket, Dawes v. Miller, [1908] 
1 Ch. 185. 

Particular Instances .] — See Sect. 

15, ante. 

7662. J — Testator devised to his wife 

for life ” the farmhouse orchards, stables, A the 
meadow lying A being between the railway A the 
turnpike road.” There were two orchards, one 
lying between the railway A the turnpike road, the 
other not :—Held : both might pass under the 
above devise. 

This case comes within the rule falsa demons- 
traiio non nocet (Erle, J.). — Doe d. Dyke v. Dyke 
(1847), 9 L. T. O. S. 73. 

7663. — Particular description following 

general gift.] — Words of description following a 
general devise, will not be construed as restrictive, 
where the effect of doing so would he to render the 
general devise inoperative, A where they may be 
rejected as a false demonstration. — Doe d. 
Campton v. Carpenter (1850), 16 Q. B. 181 ; 20 
L. J. Q. B. 70 ; 16 L. T. O. S. 234 ; 15 Jur. 719 ; 
117 E. R. 848. 

Annotation : — Refd. Dean v. Gibson (1867), 15 W. It. 809. 

7664. '.]~~In construing a will of 

real estate the ct. will look at the nature A circum- 
stances of the property A at the value of the sub- 
jects of the various devises, A if whole will, read 
by the light of such circumstances, discloses an 
intention inconsistent with restrictive words in 
the description of the subject of a devise, those 
restrictive words may, as a matter of construction, 
be rejected as falsa demonslratio . — Stanley v. 
Stanley (1862), 2 John. A II. 491 ; 7 L. T. 136 ; 

10 W. R. 857 ; 70 E. R. 1152. 

Annotations : — Consd. White »\ Birch (1867), 15 L. T. 605; 
It< Sea], Seal v. Taylor, [1891] 1 Cli. 310. Refd. GriffUhfl v. 
Denson (1863), 1 New Be]). 330 ; Webber v. Stanley (1864), 
10 L. T. 417 ; Grant v. Grant ( 1870 ), 39 L. .7. C. P. 272. 

7665. .]-- -Where some subject- 

matter is devised as a whole, A then words of 
description are added which do not completely 
exhaust all the particulars included in the general 
devise, but seem to limit A restrict it, the entirety, 
expressly A definitely given, shall not be prejudiced 
by the imperfect enumeration of particulars ; nor 
shall a clear (‘numeration of particulars be over- 
ruled by an apparently general devise. — W est v. 
Lawday (1865), 11 H. L. Gas. 375 ; 13 L. T. 171 ; 

11 E. R. 1378, L. C. 

Annotations Consd. Magee t*. Lavell (1874), 43 L. J. C. P. 
131 ; He Brocket. Dawes r. Miller, [1908] 1 Ch. 185. Reid. 
Keogh v. Keogh (1874), 22 W. It. 508. 

7606 , Words of enumeration following 

gift of entirety.] — Testator gave all that part of 
lligby’s estate purchased by him, consisting of 
closes A., B., C., D., E., A F., with the timber A 
coal mines, to trustees in trust for his son O. for 
life, with remainder to the use of O.’s children as 
he should by deed or will appoint, A in default of 
appointment to the use of O.’s right heirs. O. by 
his will, after reciting the devise in his father’s 
will, but without enumerating the closes, appointed 
all that part of the property devised by his father’s 
will A therein described as that part of Rigby’s 
estate purchased by his father, consisting of A., 
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0., B. f <fc F., with the timber, but not including the 
mines, to his two sons T. & J. ; & he appointed 
the mines under the land which he had appointed 
to T. A J. to his four other children. The two 
omitted closes, D. & E., lay between the other 
four : — Held : the corpun of the estate devised by 
the father was sufficiently designated in the son’s 
will, the enumeration of the four closes instead 
of the six was a falsa demonstrate o which might be 
rejected ; A the whole of the six closes passed under 
the appointment. — Travers v . Blundell (1877), 
0 Ch. D. 430 ; 30 L. T. 341 , 0. A. 

Annotations : — Consd. Re Bright-Smitli, Bright-Smith v. 

Bright-Smitb (1880), 31 Ch. D. 314. Distd. Re Seal, 

Seal v. Taylor, 11894] 1 Ch. 316. Consd. Re Brocket, 

Dawes v. Miller, [1908] 1 Ch. 185. 

7667. -.] — Testatrix, by her will 

dated in 1888. devised the real estate to which she 
became entitled under a codicil to her father’s 
will, “ namely, the residence known as Orford 
House, in the parish of Oakley, in the county 
of Essex, & lands A hereditaments,” in certain 
parishes, “ in the same county,” to her sister for 
life, with remainder over, A she then disposed of 
her residue. In addition to the real estate 
specifically named by testatrix as passing to her 
under the father’s codicil, there was, in fact, a 
freehold in London, to winch she was also thus 
entitled. There was no evidence whether she 
knew that it formed part of the property passing 
under the codicil : — Held : the specification by 
name A locality introduced by the word “ namely ” 
was not merely an imperfect enumeration of the 
properties intended to be devised, but formed the 
leading description, & the freehold in London did 
not pass by the specific devise, but fell into residue. 

Then the ordinary principle A rule of law, which 
is perfectly consistent with common sense A reason, 
is this ; that the entirety winch lias been expressly 
A definitely given shall not, be prejudiced by an 
imperfect A inaccurate enumeration of the par- 
ticulars of the specific gift.” Now, notwithstand- 
ing this, I think I may say that there is certainly 
no rule that in a will where there are two complete 
descriptions the former shall prevail over the 
latter; A I cannot think that Lord Westbury 
meant to lay down positively that in a will where 
you have once got a complete description of a 
subject-matter in general A collective terms every 
or any subsequent enumeration of particulars must 
necessarily be rejected if it do not include each A 
every item of the particulars which would be 
included in the first or general designation standing 
hv itself. Obviously, I think, much must or may 
depend upon the terms in which the enumeration 
of the particulars is introduced. It may be intro- 
duced in such a way as to show that what testator 
was doing was, in Lord Westbury’s own words, 
to use words plainly meant to substitute a definite 
A precise statement for an antecedent generality 
(.Toyce, ,T .). — Re Brocket, Dawes r. Miller, 
[10081 1 Oh. 185 ; 77 L. J. Oh. 245 ; 07 L. T. 780 ; 
52 Sol. Jo. 159. 

7668. Description containing more than one part 
— Untrue part rejected.] — Where in a grant or 
devise the description of parcels is made up of more 
than one part, A one part is true A the other false, 
there, if the part which is true describes the subject 
with sufficient legal certainty, the untrue part will 
be rejected as falsa demonstration k will not vitiate 
the grant or devise. The doctrine is not to bo 
confined to cases where t he first part of the descrip- 


tion is true & the latter untrue, it being immaterial 
in what part of the description the falsa demons - 
tratio occurs. 

Rooms on the second floor of Nos. 13 & 14, Old 
Bond street, were demised, together with free 
ingress A egress for the lessee “ through the stair- 
case A passages of No. 13 ” to A from the demised 
premises : there was no staircase in No. 13 leading 
to the demised premises, but there was a staircase 
in No. 14 : — Held : upon the evidence, there had 
been a common mistake, the intention of the 
parties being that the lessee should have the use 
of the staircase of No. 14, A accordingly the doctrine 
of falsa demons tratio did not apply. — Oovven v. 
Truefitt, Ltd., [1809] 2 Ch. 300 ; 08 L. J. Ch. 
503 ; 81 L. T. 104 ; 47 W. R. 061 ; 43 Sol. Jo. 
622, C. A. 

Annotations .-—Consd. Eastwood v. Ashton, [19151 A. C. 

900. Apld. Watcham v. East Africa Protectorate, [1919] 

A. C. 533. Eefd. Anderson v. Berkley, [1902] I Ch. 936. 

Mentd. Craddock v. Hunt, [1923] 2 Ch. 136. 

7669. .] — Testator bequeathed a fund 

upon trust, after a trust to pay the income to his 
son, to pay the income “ to my son’s wife L. if she 
shall survive him.” The son, who lived in the 
colonies, had written to his father that he had 
married a lady named L. C. L. 0. lived with 
the son as his wife till his death A was reputed 
to he his wife, but she was not married to him. 
Testator never had anv direct communication with 
L. C. : — Held: upon the construction of the will, 
inasmuch as the identity of the legatee was 
established by her name, the annexed misdescrip- 
tion of her as the son’s wife did not vitiate the gift, 
the et. not being at liberty to speculate as to the 
motive of testator in making the gift. 

Where the description is made up of more than 
one part, A one part is true A the other false, then 
if the part which is true described the subject or 
object of the gift with sufficient certainty the 
untrue part will be rejected A will not vitiate the 
gift (Joyce, J.). — Andf.rson v. Berkley. [1902] 
1 Eh. 030 ; 71 L. J. Ch. 444 ; 80 L. T. 443 ; 50 
W. R. 084 ; 18 T. L. R. 531 ; 40 Sol. Jo. 150. 


Sub-sect. 3. — Words Applicable to More 
than One Subject. 

Compare Deeds, Vol. XVII., pp. 277-283. 

7670. Some property of which all description 
accurate — Some of which part accurate — Property 
accurately described passes.] — Devise “of all my 
tenements, etc. situate at, in, or near Snigg 11 ill, 
which I lately bought of the Duke of Norfolk or 
his trustees.” Testator had four houses within 
twenty yards of Snigg Ilill, between which A 
Snigg Hill, there wen* no houses. A two houses 
about three hundred A ninety yards off Snigg Hill 
all bought of t lie Duke of Norfolk or his trustee. 
The land tax of all these houses was likewise 
redeemed for one consideration, A by one A the 
same contract : the four houses only 
passed, A not the other two. For where there is 
some land, whereof all the demonstrations in a will 
are true, A some whereof part are true A part are 
false, those whereof all are true shall pass, but the 
latter not. — Doe d. Asiiforth v. Bower (1832), 
3 B. A Ad. 453 ; 1 L. J. K. B. 150 : 1 10 E. R. 103. 

Annotations : —Distd. Josh v. Josh (1858), 5 C. B. N. S. 
454 ; White r. Birch (1867), 15 L. T. 605. Apld. Homer v. 
Homer (1878), 8 Ch. D. 758. Refd. Doe d. Smith v. 
Gallovvav (1833), 5 B. A Ad. 4 3 ; Jack v. MTnfryre (1845), 
12 Cl. & Fin. 151. 


PART XVI. SECT. 18, SUB-SECT. 3. 

g. Itcrise of farm “ comjnrisiny 320 
acres of C. P. lands ” — Farm comprising 
also conditionaUy leased & annually 


leased lands.] — Rc Davis, T oxford r. 
Davis (1906). 7 S. It. N. R. W. 71 ; 
23 N. S. W. W. N. 237.— AUS. 

h. Whether bequest by implication 


(S rental of legacy .] — Law's 

r. Guay, [1921] S. C. 455 ; 

58 Sc. L. R. 392 ; [1921] 1 S. L. T. 
303.— SCOT. 
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Wills. 


Sect. 18. — Falsa demonstratio non nocet: Sub-sect. 

3. Sect. 39: Sub-sect. 1.] 

7671. -.] — Morrell v. Fisher, 
No. 7656, ante. 

7672. -.] — Testator was seised in 

fee of two manufactories at II., one on the east, A 
the other on the west side of the High Street. The 
latter was worth one-half as much again as the 
former. They had for the last thirty years 
been occupied A used together at a single rent as 
an earthenware manufactory, A they were at the 
date of the devise A of testator’s death so used A 
occupied by R. A A. They had formerly, how- 
ever, been used separately, A with some alterna- 
tions were capable of being so used again. By 
his will, testator devised all his real estate to 
trustees for sale, & by a codicil, devised his 
“ messuages, manufactory, etc., on the west side 
of High Street-, in the occupation of R. A A. 
A others . . . together with all rights, members, 
A appurtenances to them belonging or appertain- 
ing, ” to A. A W. : — Held: the manufactory on 
the east side did not pass under the devise to A. 
A W. — Smith v. Ridgway ( 1866 ), L. R. 1 Exch. 
331 ; 4 H. A C. 577 ; 35 L. J. Ex. 198 ; 14 L. T. 
632 ; 12 Jur. N. S. 742 ; 14 W. R. 868, Ex. Oh. 

Annotations: — Refd. Cosby v. Millington (1869), 38 L. J. 

C. P. 373 ; Cuthbert v. Robinson (1882), 51 L. J. Ch. 238 ; 

lie Seal, Seal v. Taylor, 11891] 1 Ch. 318. 

7673. Meaning not extended by construc- 

tion.] — I consider it to have been long settled that 
Bank Stock is not accurately described as stock in 
the public funds, A that it will not pass under such 
a bequest in a will when there is property strictly 
answering the description, unless there be some- 
thing in the context of the will to give a more 
extended meaning to the term (Lord Kingr- 
down). — Sling snv v. Grainger (1859), 7 II. L. 
Gas. 273 ; 28 L. J. Ch. 616 ; 5 Jur. N. 8. 1111 ; 
11E. R. 109, II. L. ; aff<j. S. O. sub nom. Grainger 
t\ Slingsuy (1856), 8 l)e G. M. A G. 385. L. J J. 

Annotations : — Refd. White r. Birch (1807), 30 L. J. Ch. 174 ; 

Hardwick r. Hardwick (1873), L. K. 10 Eq. 108 ; Keogh v. 

Keogh (1874). 22 W. R. 508. 

7674. .j — If all the words of descrip- 

tion are true, A correctly describe a thing certain, 
the ct. will not presume that there is any error, 
so as to extend the meaning of the words to some- 
thing not properly comprehended in the express 
words. In 1802 testator purchased an estate 
called A. farm, in the parish of R. in the county 
of II. In 1813 & 1815 he acquired adjoining land 
in the parishes of S. A B. in the same county, 
which was thrown into A. farm, A occupied 
therewith A the whole thenceforth called A. farm. 
By his will, made in 1817, he devised all his estate, 
consisting of A. farm, in the palish of R. in the 
county of II. to trustees : — Held : the land in the 
parishes of 8. A B. did not pass by the specific 
devise. — Pedley v. Dodds, Dodds r. Pedlky 
(I860), L. R. 2 Eq. 819 ; 14 L. T. 823; 12 Jur. N. 8. 
759 ; 14 W. R. 884. 

Annotation : — Consd. Hardwick v. Hardwick (1873), L. It. 

16 Eq. 168. 

7675. .] — Testatrix, in exorcise of a 

power in a marriage settlement, by will, dated in 
1845, devised “ All that & those messuage or tene- 
ment houses, buildings, farm A lands, called 11. 

. . . situate in the parish of L., containing by 


estimation 80 acres more or less . . . now in the 
occupation of J. C. or his assigns,” to the use of 
the same J. C., his heirs A assigns. At the date of 
the will, a farm called H. was in the occupation 
of J. C. It contained nearly 175 acres, of which 
about 89 were freehold in the parish of L., about 
66 were copyhold in the parish of L., & the 
remainder were copyhold in an adjoining parish : — 
Held : not only the 89 acres of freehold in the 
parish of L., but the whole of n. farm passed by 
the devise. — Whitfield v. Langdale (1875), 1 
Ch. D. 61 ; 45 L. J. Ch. 177 ; 33 L. T. 592 ; 24 
W. R. 313. 

7676. « .] — Testator devised to his 

granddaughters, plot of freehold land by the descrip- 
tion of “ the portion of meadow land received 
by me in exchange from S.,” A other plots to the 
same granddaughter, describing them by reference 
to the tenants in whose occupation they then 
were. Portions of the plot of land which testator 
had acquired by exchange from S., A of certain of 
the plots which had been in the occupation of the 
several tenants named in the description were, at 
the date of the will, under contract for sale to a 
railway co. The co. had taken possession before 
the date of the will, but the conveyance was not 
completed until after testator’s death : — Held : 
as there remained lands to answer the descriptions 
in the will at the time of its date, such lands alone 
passed under the devises, A the purchase-money 
paid by the railway co. to the trustee of testator’s 
will ought to have been paid to pit f . , the residuary 
devisee & legatee . — lie Jackson, Wilson v. 
Donald (1881), PI L. T. 167. 

7677. .] — S. devised to Ids wife during 

widowhood “ my residence called 8. house A 
premises thereto as the same arc' now occupied by 
me.” Some years before making this devise he 
had let to two of his sons for the purposes of their 
business, an office standing in the yard of 8. house 
& the stable A coach house belonging to the house, 
except a room on the first floor of the coach house 
to which the only access was through the house, A 
the sons were in occupation till his death : — Held : 
the devise included the room over the coach house, 
but did not include the rest, of the stable A coach 
house, nor the. office', for that the property which 
was in testator’s own occupation answered the 
whole of the desciiption, A being so, the ct. could 
not enter into the question of inconvenience, A 
reject the reference to occupation as falsa demon - 
siratio. — lie Seal, Seal v. Taylor, [1894] 1 Ch. 
316 ; 63 L. J. Ch. 275 ; 70 L. T. 329, 0. A. 


Sect. 3 9.— QUANTITY OF INTEREST GIVEN. 

Suu-sect. 1. — In General. 

7678. Test of absolute Interest — Power to ap- 
point by will.j — Testator gives all the residue of Ids 
property to his exors. on trust for the sole use A 
benefit of his daughter L. until she shall attain 
twenty-five, A if she married before that age, for 
the sole A separate use of L. A her husband ; but 
if she remains single or is a widow at twenty-five, 
she shall have power of disposing of the whole 
property by’ will. Should she die before twenty- 
five unmarried, or after that age intestate, then 


PART XVI. SECT. 19, SUB-SECT. 1. 
7678 i. 7'cst of absolute interest — 
Power to appoint by will. ] —Butler r. 
Bittlek (1894), 29 N. 8. R. 

CAN. 


), 

417 ; 3 


22 O. L. T. 

O. \V. R. 28G. 


— lie Bethunk 
229 ; 7 O. L. R. 

CAN. 


7678 iil. — - - 


(1905). 25 0. L. T. 18 ; 8 O. L. It. 610 ; 
4 O. W. R. 428. — CAN. 

7678 iv. . ] —Sloan v . Sloan 

(1870), 18 W. It. 889.— IR. 

7678 v. .] — McKenna v. 

McCarten, [1915] 1 I. R. 282.— IR. 

7678 vi. .) — Mandkville & 

Mills v. Pinsknt (1864), 5 Nfld. L. It. 
19.— NFLD. 


7678 vii. .] — Reid v. 

Reid’h Trustees (1899), 1 E. (Ct. of 
Hess. ) 969 ; 36 Sc. L. It. 722 ; 7 8. L. T. 
52.— SCOT. 

k. Though life estate men- 

tioned.) — He Eaton (1896), 6 Q. L. J. 
287.— AUS. 

l. Quantity determined from whole 
will — Estate tail.) — The words of the 
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over. By a codicil testator takes notice that he 
has left in trust all his property for the sole use 
A benefit of his daughter, & substitutes other 
parties for the exors. before appointed. Testator 
left L. surviving, who had attained twenty -five 
& was unmarried. On the question what estate 
L. took : — Held : she took absolutely. — Grover v . 
Haper (1850), 28 E. T. O. S. 215 ; 5 W. 11. 134. 

Annotation: — Reid. Re Venn, Lindon v. Ingrain, [1904] 2 

Ch. 52. 

7679. Gift of lands to A. & of house to B. In 
tail — Residue to be equally divided between A. & 
B. — Right of A. to reversion on death of B. without 
issue.] — If a man, after several legacies, bequeath 
lands to A. & a house to B. in tail, & all the rest 
& residue of his estate to be equally divided 
between them, excepting only that which he had 
given to A. & B. & the heirs of their bodies ; the 
reversion in fee of the house on the death of B. 
without issue is within the exception, A shall go 
to the survivor. — IIyley v. Hyley (1088), 3 
Mod. Kep. 228 ; Comb. 93 ; 87 E. R. 147. 

Annotations ; — Consd. Cliffe v. Gibbons (1714), 2 Ld. Ravin. 

1324. Dbtd. Chester v. Chester (1730), Fitz-G. 150. 

Consd. Ridout v. Pain (1747), 3 Atk. 486. Refd. Daven- 
port v. Coltman (1842), 11 L. J. Ch. 2G2. 

7680. Devise subject to existing lease — Lease for 
particular purpose- Fulfilled by testator in own 
lifetime.] — A. makes a lease to B., his wife’s 
nephew, for twenty-one years, for payment of his 
debts A legacies, A at the same time by will, 
taking notice of the lease, devises the lands, after 
the expiration of the said lease, to C. his nephew 
A heir, A makes B. exor. A. lives twelve years, 
A pays all his debts himself ; A the personal estate 
was sufficient for the legacies. C. brings his bill 
to have the lease delivered up, the trusts being 
performed, but dismissed, the reversion only after 
the expiration of the term being devised to him. — 
B u sun ell v. Parsons (1703), Prec. Ch. 218 ; 21 
E. K. 107. 

Annotation : — Refd. Thorp v. Owen (1843), 2 Hare, 607. 

7681. “ All my goods to my wife for life ”■ ----- 
“ Then to my nephew all my books & mathe- 
matical rules On death of wife nephew entitled 
only to books & mathematical instruments.] — 
I give all my houses, leases, tenements, A goods 
whatsoever to my wife for life, A then to my 
nephew all my books A all my mathematical rules. 
By this devise the nephew is entitled after the death 
of the wife to the books A mathematical rules A 
instruments only. — Harper i\ Lee (1720), Mos. 3 ; 
25 E. R. 230, E. C. 

7682. Gift during natural life, of house with 
household goods— “ With ** conjunctive — Devisee 
takes only life Interest in household goods. j — E. 

gives, by a codicil to his will, to E. during her natural 
life, his house in Greenwich, with all the household 
goods that shall be found therein at the time of 
his decease. The word “with” so conjoins the 


devise of the house A household goods, that the 
devisee can have no larger interest in the latter, than 
was expressly limited as to the former. The word 
“ with ” would have had the same effect in the case 
of a grant. — Leeke v. Bennett (1737), 1 Atk. 
470 ; 20 E. R. 300 ; sub nom. Leake v . Bennett, 
West temp. Hard. 284, L. C. 

7683. Bequest of chattel to A. & then to B. — 
Division between A. & B.] — Where a particular 
chattel is specifically described, A distinguished 
from all other things of the same kind, A is not 
found among testator’s effects, it fails ; or if 
given first to A. A then to B. they must divide it ; 
or if disposed of in testator’s lifetime, it is an 
ademption of such legacy. — Purse v. Sn apian 
(1738), 1 Atk. 414 ; West temp. Hard. 470 ; 20 
E. R. 202, E. 0. 

Annotations: — Consd. Avelyn r. Ward (175(1), 1 Vos. Sen. 

420 ; Sleech r. Tboiington (1754), 2 Ves. Sen. 560 ; 

Simmons r. Vallance (1793), 4 Bro. C. C. 345. Reid. 

Jeffreys v. Jeffreys (1743), 3 Atk. 120 ; Wingfield r. 

Newton (1744), 9 Mod. Rep. 128 ; Door v. Geary (1749), 

1 Ves. Sen. 255 ; Re Wi hocks, Warwick v. Will cocks, 

[1921] 2 Ch. 327. Mentd. Ashburner v. Macguiro (1780), 

2 Bro. C. C. 108. 

7684. Devise of lands, estates & premises.] — 

Devise, after an estate tail in A. is spent, of 
testator’s lands, estate, A premises to A., if he 
survives B., liis wife, A his heirs ; but if B. sur- 
vives A., then, subject to an annuity for B., to 
(\, 1)., E., A F., is a fee-simple to (’., etc. — Stiles 
d. Rayment r. Walford (1773), 2 Win. Bl. 938 ; 
90 E. R. 555. 

7685. Gift for support of children of A. — To be 
paid as their necessities require — Life interest.] — 

Alexander v. M*Cullock (1787), 1 Cox, Eq. Gas. 
391 ; 29 E. R. 1210, E. C. 

Annotations : — Refd. Thorp v. Owen (1843), 2 Hare, 607. 

Mentd. Ball v. Montgomery (1793), 2 Ves. 191. 

7686. Bequest of third part of all property due 
after testator’s decease.] — Testator gave to his wife 
the third part of all his property, that should 
become due to him after his decease : then after 
giving some legacies he gave all the residue of 
his estate in general words, subject to the payment 
of all liis debts, funeral expences, A legacies, upon 
trust to collect same residuary estate A pay same 
to certain persons. The wife is entitled to a third 
of the personal estate, subject to the debts, but 
not to the legacies.— Reed v. Addington (1799), 
4 Ves. 575 ; 31 E. R. 290, E. C. 

7687. Quantity determined from whole will — 
Estate tail.] — E T pon the construction of the whole 
will, an estate tail passes, where the literal force 
of expressions differ in a will, it is a true rule to 
seek the intention of the devisor, rather in a con- 
sistent A rational purpose, than in a purpose 
inconsistent A irrational. — Jenkins v. Berries 
(1819), 4 Madd. 07 ; 50 E. R. 033 ; on appeal 
(1823), 55 Lords Journals, 517, H. E. 

Annotation: — Consd. Jenkins r. Hughes (I860), 8 II. L. 

Cas. 571. 


position.] —Green r. Career, 20 Gi\ 
will expressed an intention of creating 
an estate tail in the devised pro- 
perties. — W ALBAN K V. CASEY (1870), 5 
NiUl. L. R. 363.— NFLD. 

m. Qifl 0 f money to daughter 

for her oum separate use. ] — Re Mitchell 
(1912), 23 O. W. R. 610 ; 4 O. W. N. 
165; 8 D. L. R. 340.— CAN. 

n. Gift of income during widow - 
)wod.) — Reid v. Deane, 1 1 906 J V. L. R. 
138.— AUS. 

o. .] — Kino v. Murray (1881), 

2 N. 13. It. 382.— CAN. 

p. .] — Singer t\ Singer (1915), 

7 O. W. N. 625 ; 8 O. W. N. 336 ; 33 
O. L. R. 602 ; 52 S. C. R. 447.— CAN. 

q. .1 — Russell r. Durie, [1920] 

N. Z. L. R. 91.--N.Z. 


r. Gift of lands to A. — Rents <U 
jtrofits to B. — On testator surviving A., 
gift to others — A. takes life estate .} — 
Doe d. Paddock v. Green (1851), 2 
All. 314.— CAN. 

t. Devise with trust for maintenance 
c£’ education of children.] — Re O’Sul- 
livan’s Estate (1865), 5 N. S. It. (1 
Old.) 549.— CAN. 

a. Devise to heirs <€* assigns of 
living persons. ] — Testator gave ouo- 
ilfth of Ida residuary estate, real & 
personal, to the heirs & assigns of A. 
& his wife, who were both living : — 
Held : A. took no interest or power of 
appointment but their children living 
at testator’s death were entitled abso- 
lutely. — L evitt v. Wood (18G9), 17 
Gr. 414.— CAN. 

b. Life estate with power of dis - 


231. - CAN. 

o. Devise of use d> occupation .] — 
Knait v. King, 2 Pug. 309. — CAN. 

d. .] — Re McDonald (1919), 

4 6 O. L. R. 358 ; 50 D. L. It. 658 - 

CAN. 

e. Gift to wife — Of all jiropcrty.} 
— Testator, who died in 1832, devised 
as follows : “1 make & give all my 
property, both land, house, A all the 
stock A every other article, I possess 
or own, to my loving wife K., making 
her my extrix. ** : — Held : the wife took 
an estate in fee. — Hicks v. Snider 
(1879), 44 U. C. R. 486 — CAN. 

f. “ Whole control of real <£? 

personal estate as long as she lives.” } — 
Testator by his will provided, “ If I 
predeceaso my wife, 1 give A bequeath 
to her tho wholo control of my real A 
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Sect, 19. — Quantity of Merest given: Sub-sects. 1. 
2<Sc 3, A.] 

7688. Discretion to pay debts of testator’s son— 
So far as son’s estate insufficient.] — A son died 
before his father, leaving a widow, to whom ho 
gave ail his property. The son’s estate being 
insufficient for the payment of his debts, the father, 
by a codicil to his will, directed his trustees A 
exors. to pay his son’s debts, & named the son of his 
son his residuary devisee A legatee. The true con- 
struction of the father’s codicil is, that he intended 
only the payment of such portion of the debts of 
the son as his son’s estate would be insufficient to 
pay. — Walker v. Lodge (1827), 3 Russ. 459 : 38 
E. R. 048. 

7689. Whether husband & wife take separately.) 

Testatrix gave the residue of her real & personal 
estate equally between her brother, her sister, A 
her “ nephew W., A E. his wife,” E. being the niece 
of the testatrix : — Held : the husband A wife took 
one share each, A not merely one share between 
them. — Warrington v. Warrington (1842), 2 
Hare, 51 ; 6 .Tur. 872 ; 07 E. R. 23. 
Anrudati<ms:--Distd. Re Wyldo (J852), 2 Pe G. M. A O. 
? olld \ 1) I lx i ,n ’ byram v. Tull (1889). 41) Ch. D. 
.100. Consd . . Re Jeffery, Nussey r. Jeffery, [1U14J 1 Cli. 
J/o. Refd. Dias v. Do Livera (1879), 5 App. Cas. 123. 

7690. .} — Testator gave his residue to A. A 

B. his wife, C. the vvife of X., I). the wife of V., 
E., E., A G. his wife : -Held : the residue was 
divisible into sevenths, A. A 13. his wife, A F. A G., 
his wife, taking separately, — Re Dixon, Byram v. 
Turl (1889), 42 Ch. D. 300; 01 L. T. 718; 38 
AV t R * iil * 

Aniiotatum : — Folld* Re JclTery, Nusscy t\ Jeffery, [1014] 

-I v- il* ») 1 d# 

^Z^7:^ SeCf aIso ’ Hdsband A Wife, Vol. 
XX\ 11., p. 92, Nos. 709 -711. 

7691. Gift of Interest In stock— Direction for debt 
to be laid out in same stock— Debt will not pass to 
legatee of stock.] — A gift by will of all the interest 
ol testatrix in certain stock, followed by a codicil 
directing that a debt owing to tier should, at lier 
death, be laid out in the same stock, will not pass 
the amount of the debt to the legatee of the stock. 

1 La yard v. Price (1812), 2 Hare, 98; 0 Jur. 
lbll , 97 L. R. 40; subsequent yvoccvdiiufs^ I 

Havard v. Price, West v. Price (1811), 2 L T 
O. S. 495. 

7692. Gift to testator’s nephews Sc nieces Sc sister 
In equal shares— Share of sister to be paid during 
life.] Bequest in trust to pay interest to testator’s 
nephews A nieces, A his sister, in equal shares, 
but the shai e of the sister to be paid to her during 
her life, A after her death to her children equally 
with a proviso that, after the sister’s decease, the 
capital should be divided among his nephews A 
nieces : Held : to give the sister a life interest 
in the shares ol such of the nephews A nieces as 
were her children.— Beakelock r. Sharp (1848) 

2 De G. A 8m. 484 : 17 L. J. Ch. 453 ; 12 I, T.’ 

O. S. 41 ; 12 Jur. 819 ; 01 E. R. 210. 


7693. Appointment by wife to daughter — Subject 
to alteration on happening of contingency — Right 
of husband to life interest in either event.] — A 

wife appointed £5,000 to her daughter, but if she 
had a fortune of £25,000, over which the husband 
had a power of appointment, then she desired the 
£5,000 to be divided between her son A daughter, 
desiring that her husband should have a life 
interest therein : — Held : the husband took a 
life-estate at all events. — Darry v. Darby (1854), 
18 Beav. 412 ; 52 E. R. 162. 

Annotation: — Mentd. Vorloy v. Richardson (1856), 25 
L. J. Oh. 335. 

7694. Devise on same trusts as prior devise — 
Interest of devisees under prior devise.] — B. gave 
the moiety of a house A other property to trustees, 
to sell A pay a number of annuities A legacies, A 
the residue to six persons. D. afterwards devised 
the other moiety of the same house to B.’s trustees, 
upon the same trusts, for the benefit of the same 
persons, A to A for the same ends, intents A 
purposes as were directed by B.’s will of A con- 
cerning her moiety of the house : — Held : the 
legatees A annuitants under B.’s will had no 
further interest in D.’s moiety than to have their 
bequests paid in full. — Bakkett v. Lodge (1856), 
23 Beav. 138 ; 53 E. R. 54. 

Annotations: — Apld. Leigh v. Leigh (1S70), 22 L. T. 837. 

Distd. Re Beaumont, Bradshaw v. Packer, 11913] 1 Ch. 

325. 


7695. Gift to A. Sc B. of specific sum each— So 
long as A. & B. shall live distinct gifts for 
respective lives.] — A gift to A. A 13. of £30 each so 
long as A. A B. shall live will be construed as 
distinct gifts for their respective lives. — Lill v. 
Lill (1857), 23 Beav. 446; 5 W. R. 390; 53 
E. R. 175. 

7696. Bequest to several as tenants in common — 
Subject to future disposition or appointment — No 
disposition or appointment made.J — A testator 
bequeathed certain parts of his personal estate 
to A., B., A C as joint tenants, upon trust, A ho 
also gave, devised A bequeathed his residuary 
real A personal estate to the same three persons 
as tenants in common, ” subject, however, to 
such disposition, limitation, or appointment 
thereof as he might, by any deed or writing duly 
executed, thereafter direct, limit or appoint.” 
lie made no such disposition, limitation, or 
appointment before his death : — Held: A., 13., A 
(’. took tiie residuary real A personal estate equally 
between them. — Fenton r. Hawkins (1861), 4 
L. T. 737 ; 9 W r . R. 300. 


Annotation :— Refd. Re Boycs, Boyes v. Carritt. (1881), 53 
L. J. Ch. 654. 

7697. Power In wife to appoint income of fund 
to husband — Proviso for application to maintenance 
of children — Husband takes beneficial Interest.) — 

A wife had under a settlement a power to appoint 
the income of a fund to her husband so long as he 
should continue a widower, with a proviso that he 
was to apply it t o the maintenance of her children : 


personal estate as long as she lives 
His personal estate included a mti 
His widow survived him only a f 
days <Sc made no disposition of t 
mtge. : -II (Id: the widow had or 
a life interest in the mtge.— Rr Top 
m-u. Estate (1906), II O. J,. R. 33 
7 O. W. It. 358.— CAN. 

*»; ** A very thin (j . . . absolutt 

as long as she may liver' j- L rider 
will leaving “ everything I possess 
my death to my dear wife S„ ubt- 
lately us long us she may live,'’ testatoi 
widow was hold to take the whe 

ffoioVi Ur Cooper Estat 

h. (lift “ during natural life " 
Absolute interest.] — Rc Chapman (19o: 


22 C. L. T. 259 : 4 O. L. R. 130 
O. W. R. 131. - CAN. 

k. Residue " as left unused " by life 

// c Elliott (1909), 7 E. L. U. 
♦> * • 8. — CAN* 


1. Absolute gift to widow— Gift to 
children on widow's remarriage.] — Re 
Bo NNKR Estate, [1920] 1 W. W. R. 
321. — CAN. 


m. Gift to husband-— Appointment as 
executor. J— -The operative word* of a 
testamentary Instrument duly proved 
as the last will of testatrix, were “ I 
P . Ik, wife of A. B., do will & bequeath 
all my property real & personal & that 
my husband A. B. act as oxor.” : — 
Held : the will effectively constituted 


A. B. the sole devisee Sc legatee of his 
wife’s property.- Re Brown (1922), 52 
O. L. R. 103.™ CAN. 

n. Direction that wife “ should re- 
main in full possession of all my estate " 
— One half to he divided after her 
death.] — Testator by bis will directed 
that his wife should “ remain in full 
possession of all my estate both 
personal tic real A after her death one 
half of my personal estate shall bo 
divided as she may direct ” : — Held : 
these words gave to the widow a lifo 
estate with a power of appointment 
added. — Henderson v. Henderson 
(1922), 52 O. L. li. 440. — CAN. 

o. Realty devised to testator's wife 
“ as malik ” — Absolute interest.] — 
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Held : the husband took a beneficial interest 
under an appointment by the wife, & was entitled 
to the income of the fund till he married again, 
though there were no children of the wife . — Re 
Main’s Settlement (18(H)), 16 W. R. 210. 

7698. Gift to be settled on marriage — No trust 
for settlement — Donees take absolutely on attaining 
majority.] — Testator, by his will, directed his 
property to be divided into nine shares, & gave one 
& a half share to each of his two daughters, “ to 
be settled on themselves at their marriage.” At 
his death the two daughters were infants. The 
two daughters having attained twenty-one, & 
being unmarried : — Held : they were entitled to 
their shares absolutely, & there was no trust for 
a settlement which the ct. could execute. — 
Mao RATH v. Mo RE HE AD (1871), L. R. 12 Eq. 491 ; 
41 L. J. Oh. 120 ; 24 L. T. 808. 

Annotation : — Apld. Re Bannister, Heys -Jones v. Bannister 

(1921), 90 L. J. Ch. 415. 

7699. “ Annual income of trust funds ” — Dis- 
cretion to continue money in business — Right of 
donee of income to prollts of business.] — Testator 
gave his personal estate, including his share & 
interest in a certain business, to trustees upon 
trust to sell & convert/ to invest the proceeds, 
& he expressly authorised his trustees, with the 
consent of his wife during her life, & after her 
death at their sole discretion, to continue such 

E art of his personal estate in the business as might 
e employed therein at the time of his death, or to 
employ any other part of his personal estate in 
the same business, with power to increase or 
diminish the amount so employed, & to vary the 
securities, he direct ed his trustees to pay “ the 
annual income of the trust funds ” to his wife for 
life : — Held ; the wife w T as entitled to the whole 
of the prolits arising from the business. — Lambert 
v. Lambert (1872), 27 L. T. 59 ; 20 W. R. 913 ; 
subsequent proceedings (1872), L. R 10 Eq. 220. 

Annotation : — Apld. Re Slater, Slater v. Jonas (1915), 113 
L. T. G91. 


7700. Devise to A. “ for his life & the life of his 
heir ” — Devisee takes estate during own life & 
that of his heir.]— Testator devised land to A 
“ for his life A the life of his heir ” : — Held : the 


devise w’as legally valid, 


& the effect w r as to give 


the devisee an estate during his ow r n life A the 
liie of the person who should be ascertained to be 
his heir at the time of his death . — Jle Amos, 


Carrier v. Price, [ 1891 1 2 Ch. 159 ; 00 L. .T. Ch. 
670 ; 05 L. T. 09 ; 29 W. R. 550 7 T. L. R. 559. 


Annotation: — Mentd. Re. Clurko, Clarke r. Clarke, [1901] 
2 Ch. 110. 


means one quantity of interest rather than another 
(Grant, M.R.). — Blackburn v. Stables (1814), 

2 Ves. A B. 307 ; 35 E. R. 358. 

Annotations: — Apld. Marshall v. Bousfleld (1817), 2 Madd. 

166. Diatd. Shelton v. Watson (1849), 18 L. J. Ch. 223. 

Refd. Holloway v, Collier (1853), 1 W. R. 266 ; Sackville- 

West v. Holinesdttle (1870), L. R. 4 H. L. 543. Mentd. 

Parker i\ Bolton (1835), 5 L. J. Ch. 98 ; Re Wilmer's 

Trusts, Moore v. Whitfield, 11903] 1 Ch. 874 ; Siloocks v. 

Siloocks, 11916] 2 Ch. 161. 

7702. .] — Under a devise in fee with 

an executory devise over, indefinite in terms, the 
devisee over takes a life estate only in the event 
of the executory devise taking effect. In such 
circumstances, effect is not given to any presumed 
intention on the part of testator that the devisee 
over should take the same estate as the prior 
devisee would have taken. — Doe d. B rod belt v. 
Thomson (1858), 12 Moo. P. C. C. lit) ; 32 L. T. 
O. S. 05 ; 14 E. R. 855, P. C. 

7703. .] — Testator by his will gave his 

wife a legacy of £100 ” for her present wants,” 
A appointed her sole extrix. lie also gave, 
devised, A bequeathed the rents A income of his 
freehold, copyhold, A leasehold property at B. 
to his wife, A also the rents A prolits of his lease- 
hold houses at P., A all other income of his estate, 
A directed that any money which should be in his 
house should be invested in her name in Consols. 
He also directed that his wife should “ be at 
liberty, out of the proceeds of my surplus residuary 
estate, to erect any monument, to my memory 
which she may please, not exceeding the sum of 
£300.” lie also gave his wife all the household 
furniture, goods, A effects in his house at E., A 
desired that she should “ have the free use A 
occupation of the house,” A that an inventory of 
the furniture A effects should be made and kept 
therewith : — Held : the widow was absolutely 
entitled to the properties at B. A 1\, but she only 
took a life interest in the house at E. A the 
v esi duary estat e . 

The difficulty of arriving at tho meaning of 
testator generally arises from the fact that there 
is no presumption wliat are liis intentions ; no 
such general object as one may lind in a statute 
or in a deed, the general object A intention of 
which may guide one in arriving at what was the 
maker’s general intention, to which particular 
expressions or provisions may be subordinate 
(Lord Halsbuky, C.). — Coward v. Larkman 
(1888), (>0 L. T. 1 ; 4 T. L. R. 759, H. L. : affg. 
S. C. sub now. Re Coward, Coward i\ Larkman 
(1887), 57 L. T. 285, C. A. 


Sub-sect. 2. — Presumption as to Quantity. 

7701. General rule No presumption that testa- 
tor means one quantity of interest rather than 
another.] — Testator gives arbitrarily w r hat estate 
he thinks lit. There is no presumption that he 


Sub-sect. 3. •Whether Prior Gift cut down 
by Subsequent Words. 

A. Prior Gijl Expressed in Clear Terms. 

7704. Gift not cut down by subsequent words.] — 

A devise to A. the heirs of his body in fee, after 


Musammat Sukajmavi r. Rath v atu 
Ojha (1907), 24 T. L. R. 2 18, P. C.— IND. 

p. “ For absolute use <U Jor her 
lifitime.**] — The words “ to A. B. t for 
her absolute use &. for her lifetime 
Held : to pass aii estate iu foe wimple. — 
Pipku v. Piper, 5 N. Z. L. R. 135 (S. C\). 
— N.Z. 

q. Jteservcd liferent.} — Boustkap r. 
Gardner (1879), 7 R. (Ct. of Sess.) 
139; 17 Sc. L. R. 67.— SCOT. 

r. Request to " my <£r niy 

heirs <r assignees. ”] — 

Trustees v. Harvey. 11909] S. C. 
201 ; 46 8c. L. K. 156 ; 16 S. L. T. 538. 
* — SCOT. 

PART XVI. SECT. 19, SUB-SECT. 2. 

t. Direction for sale of real estate — 


Proceeds to be equally divided between 
tnfe <U brother <U sister. ] — Testator by 
Ids will direct ed his real estate to be 
bold & the proceeds to he equally 
divided between his wife & his brother 
& sister : — Held : tho wife took a one 
half share, & his brother & sister the 
other half share between them. - 
Hutchinson v. LaFortune (1898), 28 
O. IL 329 .— CAN. 

a. Direction that land “ be entailed <(' 
no to next heir.")— Re Butler. Delai* 
t*. Butler, {1919] 1 I. R. 442. — 1R. 

PART XVI. SECT. 19, SUB-SECT. 3. 

—A. 

77041. Gift not cut down by subsequent 
words.]— Re Elmslie, Elmslik v. 
Elmslie, [1907] St. R. Qd. 131.— AUS. 


7704 ii. LV Winter (1912), 8 

Tas. L. IL 11.— AUS. 

7704 ill. .]— 7?cTii)EY(lU17), 13 

Tas. L. H. 77.— AUS. 

7704 iv. .] — Re Robertson, 

Howijicv r. Johnson, 11925] V. L. R. 
481 ; 17 A. L. T. 35 ; 31 Argus L. R. 

8. — AUS. 

7704 v. .] — An estate in foe or 

tail onco given is not to he cut down 
except by express & clear words. — - 
Chisholm r. W alford (1880), 1 

N. S. W. L. It. 1.— AUS. 

7704 vi. .] — Smith r. Holmes 

(1856), 14 U. C. R. 572.— CAN. 

7704 vii. .] — McCrary v. Mc- 

Crary (1862), 22 U. C. It. 520.— CAN. 
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Sect. 19 . — Quantity of interest given : Subsect. 3, A,] 

the death of B., A if A. die, living B. t that C. 
shall be his heir shall be intended if A. die without 
issue in the life of B., A not as enuring to defeat 
the precedent estate tail. — Spalding v. Spalding 
(1(530), Cro. Car. 185 ; 79 E. R. 702. 

Annotations: — Consd. Petty r. Goddard (1662), O. Bddpr. 
35. Apld. Doe d. Leach v. Micklem (1805), 6 East, 486. 
Distd. L osh v. Townley (1843), Coop. temp. Brough. 372 ; 
Hope v. Potter (1857), 3 K. & J. 206. Apld. Abbott v. 
Middleton, Ricketts v. Carpenter (1858), 7 H. L. Cas. 68. 
Expld. Eastwood v. Lockwood (1867), L. R. 3 Eq. 487. 
Reid. King v. Welling (1672), 3 Keb. 05 ; Loddlngton v. 
Kime (1605), 3 Lev. 431 ; Badger v. Lloyd (1696), 1 Ld. 
Rayin. 523 ; Kentish v. Ncwrmin (1713), 1 I*. Wins. 234 ; 
Ilewet v. Ireland (1718), 1 1\ Wins. 426; Southby v. 
Stonehouse (1735), 2 Ves. Sen. 610 ; Walsh v. Patterson 
(1742), 0 Mod. Rep. 444 ; Brownsword v. Edwards (1751), 
2 Ves. Sen. 243 ; Doc d. Dacro v. Dacre (1708), 1 Bos. & 
P. 250. 

7705. By Implication.] — Testator be- 

queathed £1,000 to trustees, upon trust for his 
son A. for life, with remainder to the children of 
A. He then gave the residue of his estate A 
effects to his trustees, upon trust, for all his 
children in equal shares, A the heirs of their 
respective bodies. The following words were 
then added in a parenthesis : “ except as to my 
son A. A his children, whose share, in consequence 
of the £1,000 siit- apart from him A them as afore- 
said. shall be rated at £1,000 less than that of any 
other child.” The will then declared that in case 
of a failure of issue of any child, the share of him 
or her whose issue should fail should be held on 
the trusts therein mentioned. Testator left five- 
hold estates A personalty applicable to the trusts 
declared of the residue ; — Held : the words in the 
parenthesis did not cut down A.’s interest in the 
residue to a life estate. — Green v. Green (1849), 

3 De G. A Sm. 480 ; 18 L. J. Oh. 405 ; 14 L. T. 
O. S. 3 ; 14 Jur. 74 ; 04 E. R. 570. 

7706. Unless subsequent words as clear as 

words conferring gift.] — An express estate for life 
by devise, shall not be controlled by implication. — 
Leefe v. Saltings ton (1074), Freern. Iv. B. 170 ; 
89 E. R. 120 ; sub uom. Liefe v. Saltjngstone, 

1 Mod. Rep. 189 ; a tub nom. Anon., Cart. 232. 

Annotations: — Refd. Luddington v. Kimc (1696), 1 Ld. 
Rayin. 203 ; Thomlinson v. Dighton (1712), 10 Mod. Rep. 

71 ; Kemp v. Kemp (1801), 5 Vos. 849 ; Doe d. Wlllmett 
r. Alehin (1818), 2 B. & Aid. 122 ; Doc d. Chadwick v. 
Jackson (1836), i Mood & R. 553. 

7707. .1 — It is a rule of the cts., in 

construing written instruments, that when an 
interest is given or an estate conveyed in one 
clause of the instrument in clear A decisive terms, 
such interest or estate cannot be taken away or 
cut down by raising a doubt upon the extent A 
meaning A applicat ion of a subsequent clause, nor 
by inference therefrom, nor by any subsequent 
words that are not as clear A decisive as the words 
of the clause giving that interest or estate. — 
Thornhill v. Hall (1834), 2 Cl. A Fin. 22 ; 8 
Bli. N. S. 88 ; 0 E. R. 10(55, II. L. 

A nnotation : — Apld. Morricc v. Laiigham (1841), 8 M. & W. 
194. 


7708. .] — A. by his will, bequeathed 

to J. W. & J. B. for his wife & daughter, the whole 
of his property, but afterwards added the follow- 
ing words : namely, I give to my wife £50 a year 
for her life, A £500 to my daughter at twenty-one ” : 
— Held : after payment of the £50 a year to the 
widow, A £500 to the daughter, there was an 
intestacy as to the residue, A the daughter, as 
heiress-at-law, was entitled to two-thirds thereof. 
— Childs v. Wilson (1838), 7 L. J. Ex. Eq. 58 ; 
2 Jur. 415. 

7708a. .] — Re Larkin (1856), 2 Jur. 

N. S. 729. 

7709. .] — An absolute gift in clear 

language in a will is not taken away unless by 
language equally clear. — Kiver v . Oldfield 

(1859), 4 De G. A J. 30 : 45 E. R. 12, L. JJ. 
Annotation : — Reid. Wallace v. Seymour (1872), 20 W. R. 634. 

7710. .] — Words which divest a gift 

clearly given should be as clear as the words 
which confer it (Kay, L.J.). — Leslie v. Rothes 
(Earl), 1 1894] 2 Ch. 499 ; 03 L. J. Oh. 617 ; 71 
L. T. 134 ; 38 Sol. Jo. 450 ; 7 R. 000, 0. A. 
Annotation : — Mentd. Re Hinckes, Dashwood v. HinckeB, 

[1921] 1 Ch. 475. 

7711. Unless subsequent words plain & 

unambiguous.] — Legacies so given to vest at a 
specilied time, A so secured to the objects of the 
gift exclusively, can only be revoked . . . can 
only be so altered A retracted by the most plain 
A unambiguous A unequivocal proviso (Lord 
Brougham, 0.). — Home v. Pillans (1833), 2 
My. A K. 15 ; Coop. temp. Brough. 198 ; 4 L. J. 
Oh. 2 ; 39 E. R. 850, L. O. 

Annotations : — Apprvd. Abbott v. Middleton, Ricketts v. 
Carpenter (1858), 7 II. L. Cas. 68. Distd. Randfleld v. 
Rand field (I860), 8 Ii. L. Cas. 225. Refd. Wordsworth 
v. Wood (1847), 1 H. L. Cas. 129 ; Edwards v. Edwards 
(1852), 15 Beav. 357 ; Cooper r. Cooper (1855), 1 K. & J. 
658 ; Smith v. Spencer (1856), 6 De G. M. & G. 631 ; 
Dean v. Handley (1865), 2 Hem. & M. 635 ; Bowers v . 
Bowers (1870), 5 Ch. App. 244 ; Clark t\ Henry (1870), 
L. It. 1 1 Eq. 222 ; Re Ileathcote’u Trusts (1873), 9 Ch. App. 
47, n. ; O’Mahoney v. Burdctt (1874), L. R. 7 H. L. 388 ; 
Apsey r. Apsey (1877), 36 L. T. 94 1 ; Re Schnadhorst, 
Sandkuhl v. Schnadhorst, [1902] 2 Ch. 234 ; Christian v. 
Taylor, [1926] A. C. 7 73. 

7712. .J — That appears to me to be a 

safe A reasonable principle of construction which 
was stated by Lord Brougham, in the case of 
Home v. Pillans , No. 7711, ante , “that wlieie 
there is a clear gilt, it can only be altered A 
retracted by the most plain, A unambiguous, A 
unequivocal words ” (Lord Chelmsford, 0.). — 
Abbott v. Middleton, Ricketts v. Carpenter 
(1858), 7 H. L. Cas. 08; 28 L. J. Ch. 110; 33 
L. T. O. S. 00 ; 5 Jur. N. S. 717 ; 11 E. R. 28, 
IT. L. ; aff(). (1855), 21 Beav. 143. 

Annotations : — -Distd. Hope u. Potter (1857), 3 K. & J. 206; 
Neighbour r. Tlnirlow (1860), 28 Beav. 33; Stevens v. 
Pyle (1860), 28 Beav. 388. Refd. Anderson v. Abbott 
(1857), 3 Jur. N. S. 833 ; Sling-sby r. Grainier (1858), 7 
II. L. Cas. 273 ; Wing v . Angrave (1860), 8 II. L. Cas. 
183 ; EaHtwood v. Lockwood (1867), L. R. 3 Eq. 487 ; 
Nunn v. Hancock (1868), 16 W. It. 818; Rhodes v. 
Rhodes (1882), 7 App. Cas. 192 ; Re Northern, Salt r. 
Pym (1884), 54 L. J. Ch. 273 ; Re Whitmore, Walters v. 
Harrison, (1902] 2 Ch. 66; Pliillios v. Rail (1906) 54 
W. R. 517 ; Re Mitchell, Mitchell t\ Mitchell (1913), 108 


7704 viii. .] — Clow v. Clow 

(1883), 4 O. R. 355.— CAN. 

7704 ix. .] — Bowman r. Oram 

(1891), 26 N. S. it. 318.— CAN. 

7704 x. .] —Corning v. Bent 

(1903). 23 C. L. T. 336.— CAN. 

7704 xi. .)—lte McGill (1913). 

23 (). W. R. 713 : 4 O. W. N. 565 ; 9 
1). L. R. 7.— CAN. 

7704 xii. * — .] — lie Walker (1924), 
5G O. L. It. 517.— CAN. 

7704 xiii. .] — Re Scott, [19261 1 

D. L. It. 151 ; 58 O. L. It. 138.— CAN. 

7704 xiv. .] — Coote v. Coote 

(1846), 9 I. Eq. R. 197 ; 3 Jo. & Lat. 


175— IR. 

7704 xv. .]— M’Tear r. M‘ Do- 

well, 11 1. Ch. R. 338. — IR. 

7704 xvi. - — — Lloyd v. Tweedy, 
(18981 1 1. K. 5.— IR. 

7704 xvil. .]— Dowling r. Dow- 

ling, 11902] 1 I. R. 79, 83.— IR. 

7704xviii. .] — Re Humphrey’s 

Estate, (1916] 1 I. It. 21. — IR. 

7704 xix. .] - Blake r. Blake, 

[1923] 1 1. It. 88.— IR. 

7704 xx. .] — Re Cullen, Cullen 

v. Gregg (1896), 15 N. Z. L. R. 214.— 
N.Z. 

7704 xxi. — Jackson v. Stew- 


art, 27 N. Z. L. It. 601— N.Z. 

7704 xxii. .] — Puhlic Trustee v. 

Edmund, 32 N. Z. L. R. 202.— N.Z. 

7704 xxlii. .] — Semple r. Alison 

(1853), 1 W. It. 536 — SCOT. 

7704 xxiv. .] — Lawhon’s Trus- 

tees t\ Lawson (1890), 17 It. (Ot. of 
Sens.) 1 1 67 ; 27 Sc. L. It. 899.— SCOT. 

7704 xxv. .]— Watson’s Trus- 
tees v. Watson, [1913] 2 S. L. T. 
172.— SCOT. 

7706 i. Unless subsequent words 

as clear as words conferring grift.) — Re 
Ereedy (1913), 25 O. L. R. 378.— CAN. 

b, Unless subsequent words 
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L. T. 180. Mentd. Stanley v. Stanley (1802), 2 John. & H 
491: Coates v. Hart (1803), 32 B^av. 349 ; Gonhmv 
Gordon (1871), L. K. 5 H. L. 254; Keogh v. icooffii 
(1874), 22 W. R 508 ; Batiiurst v. i Crrington (1877) 2 
App. Cas. 098; Taylor v. St. Helen’s Corpn. (1877)’ 0 
Cli. 1). 204 ; Leach v. Jay (1878), 39 L. T. 242 ; Evans v. 
Ball (1882), 47 L. T. 105 ; lie Hudson, Hudson v. Hudson 
(1882), 20 Ch. 1). 400 ; Locke v. Dunlop (1888), 39 C'h. D. 
387 ; lie Bowman, lie. Lay, Wliytehead v. Boulton (1889), 
41 Ch. D. 525 ; Mills r. Dunham, [1891] 1 Cli. 570 ; Rogers 
v. Mad docks (1892), 02 L. J. Ch. 219 ; Foxwcll v. Van 
Grutten (1900), 82 L. T. 272 ; lie Rayner, Raynor i». 
Rayner, 11904] 1 Ch. 170 ; Cave v. Horsell, [1912] 3 K. B. 
538 ; lie Layard, Layard v. Bessborough (1910), 85 
L. J. Ch. 505 ; Whitmore v. King (1918), 87 L. .1. Ch. 
047 ; Lowther v. CiilTord, [1927 J 1 K. 1L 130. 

7713. 


7718. 


.] — I take the principle of con* 


.] — Where an absolute interest 


is given by a will it will not be cut down except 
bv distinct words.— A dshead v. Willetts (18(51), 
2d Beav. 358 ; 9 W. K. 405 ; 54 E. It. (5(5(5. 

7714. 

Jones, Richards v. 


Jones, No. 8171, post. 
7715. .] - -The 


present case is one 


where there is a clear gift, which is not to be cut 
down by uncertain or ambiguous words (Stirling, 
.1.). — He Searight, Bell v. Se aright (1899), 44 
Sol. Jo. 25. 

7716. — Testator, after appointing 

exors. <fc giving various speciiie A: pecuniary 
legacies, disposed of bis residue. By a first codicil 
lie gave a legacy of £1,000 to be equally divided 
between certain of his godchildren therein de- 
scribed. By a subsequent codicil he gave “ £50 
additional to each of my godchildren as named 
in my will so that each receives £100 each.” On 
the death of testator there were nine godchildren 
answering the description in the lirst codicil, <fc 
they received their share's of the legacy of £1,000, 
amount ing to more t han £100 each Held : the 
bequest in the subsequent codicil was a clear gift 
of £50 additional to each of the godchildren 
followed by words of doubtful import, which could 
not be construed so as to cut it down, H the 
additional legacies were payable.-- Hr Segelcke. 
Ziegler r. Niton. [1900J 2 Ch. 201 ; 75 E. J. Ch. 
491 ; 95 L. T. 70S ; 51 W. E. (521. 

7717. Unless subsequent words show clear 

intention to cut down glft.J — Testator devises his 
freehold estates to trustees in trust, to secure an 
annuity of £00 per annum to his wife for life, & 
then in trust, for his two younger sons, & his two 
daughters, & all children to be begotten on the 
body of bis wife, until they shall severally attain 
the age of twenty-one years, & then unto & 
among them share share alike, as tenants in 
common, not as joint tenants. The will then 
granted a power to the trustees to receive the 
rents, & to lay out the surplus beyond the wife's 
annuity, As other charges thereon, in good securi- 
ties, to grant leases of the estates for a term not 
exceeding seven years, “ & if they should think it 
advisable to sell any part thereof at any time after 
my death ” — Held : this latter clause did not 
control the express gift of the estates to the 
children iri fee, when they should severally attain 
the age of twenty-one years. — Doe d. Burden v. 
Harris (1822), 2 "Dow. & Rv. K. B. 30. 

Annotation: — Mentd. Boyce v. Hanning (1832), 2 CT. & J. 

331. 


struction as consonant to reason, & established by 
authority, to be this, that where by plain words, 
in themselves liable to no doubt, an estate tail is 
given, you are not to allow such estate to be 
altered & cut dow n to a life estate unless there are 
oilier words which plainly show testator to have 
used the former as words of purchase, contrary to 
their natural & ordinary sense, or unless in t he rest 
of the provisions there be some plain indication of 
a general intent inconsistent with an estate tail 
being given by the words in question, & which 
general intent can only be fulfilled by sacrificing 
the particular provisions, & regarding the ex- 
pressions as words of purchase (Lord Brough am, 
(’.). — Fetherston v. Fetherston (1835), 3 Cl. As 
Fin. 67 ; 6 E. R. 13(53 ; sub nonu Jack v. Fether- 
ston, 9 Bli. N. S. 237, H. R. 

Annotations : — Consd. lie Lawrence, Lawrence v. Lawrence, 

11915] 1 Ch. 129. Refd. Lees v. Mosley (1830), 1 Y. & 

C. Ex. 589 ; Toller v. Ail wood (1850), 15 Q. B. 929 ; 

Jordan v. Adams (1801), 9 C. B. N. 8. 483 ; Van Grutten 

v. Foxwcll, Foxwcll r. Van Grutten, [1897] A. C. C58. 

7719. — Testator by bis w r ill, gave 

his personal estate to his three daughters equally 
amongst them, & appointed his daughter Elizabeth 
his sole extrix. Testator then made a codicil to 
his will, which, in the material parts was as 
follows : “ Considering that my property is but 

small, & that such (of my daughters) as may be 
married at the period of my decease, will have a 
provider & protector, from this consideration, my 
daughters remaining unmarried, or daughter 
remaining unmarried, to her or them, I w T ill & 
desire all my property for the sole use & benefit of 
the unmarried daughter or daughters of mine 
living at the time of my death, & continue bo as 
long as she or they shall remain living & un- 
married ; but should each of my said daughters 
named in my said will all get married, then & in 
that rase, all property to be equally divided be- 
tween them, share <fc share alike ; my books to 
continue in the possession of the eldest. Should 
a daughter or daughters be married, & die before 
a division of property take place, agreeable to my 
intentions set forth, then & in such case, leaving 
a child or children, such child or children to have 
the proportioned share of the mother; but not 
leaving issue, then that share to be divided 
between my living daughters or living daughter.” 

The three daughters remained unmarried at the 
date of the will codicil. One daughter, Diana, 
married after the date of the codicil, <fc in the life- 
time of testator. After testator's death, the two 
other daughters (Elizabeth & Dorothea) then 
enjoyed the income of his property. Elizabeth, 
by her will, made her nephew', Burney, her 
residuary legatee. Dorothea then married, &. 
Elizabeth, being unmarried, continued to enjoy 
the whole income until her death : — Held : Eliza 
beth's one-third share of the capital of testator’s 
(‘state went to her residuary legatee, did not 
survive to her sist ers. — Parker r. Burney (1838), 
S Ti. J. Ch. 107. 

7720. — - .] -Testator devised his free- 

hold. duchy or copyhold, & leasehold estates to his 


show clear intention to cut down £/»/?.] — 
Deter v. Shipway (1908), 7 C. L. R. 
232.— AUS. 

o. . ] — 7?c Clark (1925), 

28 YV. A. L. R. 27.— AUS. 

d. .] — Fhilan v. Graham 

(1802), 22 U. C. R. 380 — CAN. 

«. .1 — Davidson v. Boomer, 

15 Gr. 1.— CAN. 

1- -.1 — He Burns Estate 

(Alta.), [1924] 1 D. L. R. 721 ; [1924] 
1 W. W. R. 109.— CAN. 

J.- VOL. XLIV. 


g. — — .] lilDGUWAV r. Mun- 

kittkick (1811), 1 Dr. & War. 84. 

- IR. 

h. .] — Martin' r. Martin 

(1880), 19 L. R. lr. 72. — IR. 

lc. .1 — He Boitrkk's 

Trusts (1891), 27 L. It. Ir. 573 — 

IR. 

!. .] — Shields t\ Shields, 

[1910] 1 I. R. 110, 120.— IR. 

m. _ .] — Krull t\ Bbadet, 

3 N. Z. L. R. C. A. 199— N.Z. 


n. -.] — He Jacob, Jacob 
r. Jacob, 10 N. Z. L. R. 52.— N.Z. 

o. — — - — .] — White’s Trustees 

v. White (1890), 23 R. (Ct. of Soss.) 
830 ; 33 Sc. L. R. 000 ; 4 S. L. T. 

59.— SCOT. 

p. .] — Lint (Doman’s 

Curator) r. Zirp (187C), Buch. 181. — 
S. AF. 

q. .]—/?c Strauss, 11 S. C. 

205.— S. AF. 

3 N 
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Wills. 


Sect. 19.— Quantity of interest given: Sub-sect. 3, 

A. 


widow <fc his youngest son, upon trust to permit 
his widow to receive the rents & profits for life, 
should she remain unmarried, & from & after 
the decease or future marriage of his widow, then 
as to all his freehold & duchy or copyhold & lease- 
hold estates, to the use of his three sons, to be 
equally divided between them as tenants in 
common for ever ; & he declared his further will 
to be, that if at any time within three years next 
after the decease or future marriage of his widow, 
his eldest son H. should be desirous to have the 
whole of the estates before devised unto & among 
him & his brothers, upon his paying £1,000 to each 
of them within that period for such their shares 
& interest therein, same should become the sole 
& exclusive property of such eldest son ; & after 
giving certain legacies to testator’s daughters, 
which, with debts, were charged upon his freehold 
property in the event of the personalty being 
insufficient, the will proceeded : “I further direct 
that should my eldest son die without issue, then 
I give & devise unto my second son M. all those 
my freehold <fc duchy or copyhold estates afore- 
said ; Ac in case he should have no issue, then to 
my youngest son E. & his issue, his heirs, & 
assigns for ever.” The eldest son died intestate 
<fe without issue, leaving his mother, still un- 
married, & his two brothers, him surviving, & 
without having exercised the option of purchase 
given him by the will : — Held : the eldest son died 
seised of the remainder in fee of one third part 
of the freehold & duchy or copyhold lands devised 
by testator’s will, expectant on the death or 
second marriage of his mother ; A: he died possessed 
of the absolute estate in remainder in one third 
part of the leasehold estates devised by the will, 
expectant on the death or second marriage of his 
mother. — Ley v. Ley (1811), 2 Man. & (i. 780 ; 3 
Scott, N. It. 101; 10L.J.E. P.222; 133 K. It. 000. 

7721. — .] — Testator devised as follows : 

“ 1 give, devise, & bequeath unto M. \V. M. the 
whole of my property situate in I\, with the 
furniture, etc., <fc all other effects in & about 
the premises, etc.. & also £4,000, etc., A: also my 
farm calk'd Southfield, situate in the parish of II. 
... I leave to my nephew W. 11. W. all my other 
lands situate in the parishes of 11. A: M., subject 
to the yearly payment of £150 to my faithful 
servant E. W., without any deductions whatso- 
ever, commencing from my decease : should it 
not be regularly paid, C. W. may distrain ; A: 
should M. W. M. have lawful issue, t lie property 
to be equally divided between her lawful issue ; & 
should she not have lawful issue, it is my desire 
that Southfield farm should become the property 
of my nephew W. H. W.” : — Held : the nephew 
took an estate in fee in the lands in 11. & M. — 
Peppercorn v. Peacock (181 1 ), 3 Man. A; Cl. 350 ; 

3 Scott, N. R. 051 ; 11L.J.O.IM1; 133 E. K. 1182. 

Annotation : — Refd. Doo d. Hams r. Oarlick (1845), 14 M. Sc 
W. 098. 


7722. - .] — Although in a wall the words 

usually carrying an estate in fee are flexible, A: 
capable of being construed, according to the 
paramount intention, so as to convey a lesser 
estate, such intention must be plain As manifest, 
& not inconsistent w r ith the express limitations of 
the will. A limitation to two as tenants in 
common in fee, upon the death, in default of issue 
or appointment, of a prior devisee, will not, as to 
one of them, be cut down to an estate for life by a 
general proviso in another paid, of the will, whether 
precedent or subsequent, that any share or 
interest to which the party may become entitled 


by survivorship shall on her death go to her 
children as tenants in common in fee, such words 
not being at all appropriate to describo a moiety 
of an estate of executory devise ; & the ct. will 
rather reject the proviso as mere surplusage. — 
Greenwood v. Sutcliffe (1854), 14 C. B. 220 ; 
23 L. J. 0. V. 98 ; 22 L. T. O. S. 275 ; 18 Jur. 
248 ; 2 W. Jl. 205 ; 2 0. L. It. 332 ; 139 E. It. 93. 

7723. — .] — It is the duty of the ct. to 

give effect to the intention of testators, as far as 
the rules of law will permit ; but if testator uses 
words, w T hich by their plain import give an 
absolute estate, the circumstance of his giving the 
same absolute estate to a succession of legatees, 
in a manner incompatible & inconsistent with the 
free enjoyment, of the property plainly given to the 
first, will not authorise the ct. to alter the effect 
of the words by which that property is given. — 
Bynu v. Strafford (Lord) (1843), 5 Beav. 558 ; 
12 L. J. Eh. 109 ; 7 Jur. 98 ; 49 E. It. 094 ; affd. sub 
7107)1. IIoare v. By no (1814), 10 El. A. Fin. 508, II. L. 

Annotaiions : — Consd. Watkins v. Williams (1851), 3 Mac. & 
G. 022. Refd. Mussmnat Blioobnn Moyer Debia v. Ram 
Kishoro Acharj Chowdhry (1805), 10 Moo. Ind. App. 


7724. 


The proposition that where 


there is a clear gift in a w r ill it is not to be cut down 
by anything subsequent, unless it is equally clear, 
not approved. 

The subsequent clause may have that effect if 
it indicates with reasonable certainty the intention 
of testator. — Bandfjeld v. Kandfield (1800), 8 
If. L. Eas. 225 ; 30 L. J. Eh. 177 ; 2 L. T. 733 ; 
OJur.N.8.901 ; 9W.K. 1 ; 11 E. K. 11 1, 11. L, ; sub- 
sequent proceed i ft qs ( 1 SOI ), 3 J >c E . F. A: J. 700, L. J.l . 


Annotations : Apld. Perry v. Morrilt (1871), 22 W. R. 000 ; 
He Freeman, Hope v. Freeman, [1910] 1 Ch. GS1. Refd. 
Martin v. Martin (1800), L. J{. 2 lOq. 404 ; Wallace r. 
Seymour (1872), 20 W. U. 034 ; Langdale v. Briggs, 
Ex p. Bacon, Ex p. Martineau (1873), 28 L. T. 407 ; Hr 
From e ’s Contract, [1895] 2 Ch. 77 8 ; Fox well r. Van 
Grutton (1890). 12 T . h. U. 307 ; He Wrightson, Battic- 
W right-son v. TliotnaH, 11901) 2 Ch. 95. Mentd. Relied 
r. Reffell (1800), L. R. 1 F. <Sc I>. 139 ; Bizzey v. Flight 
(1870), 45 L. J. Ch. 852. 


7725. — .j — Testator, by his will, thus 

expressed himself : “ If is my wish that the sum 
of £10,090 be given to my dear brother M., know- 
ing that- he is not so well off pecuniarily as lie 
ought to be with his large family, A:- the kind 
obligations which he imposes on himself in aiding 
pool' relations, etc., Ac I should wish these £10,000 
held by trustees for the benetit of his family, the 
interest paid half yearly, Ac the principal divided 
among them according to the discretion of the 
trustees or their oxors. after the children shall 
have come of age ” : — Held : t he brother M. took 
a life interest in the legacy w ith remainder to his 
children as tenants in common. The legacy to 
be secured for the children at the death of their 
father the tenant for life. — Gladstone v. Glad- 
stone (1808), 18 L. T. 49 ; 10 W. It. 537. 

7726. — .1 Testator directed the residue 

of his property to be divided into equal portions. 
As to be paid to as many of his children as should 
be living at the time of his decease,, to be for ever 
at their disposal, with the following reservation 
only ; the equal share or portion which should 
fall to his oldest daughter, M., should remain in 
certain investments. A:- the proceeds or interest of 
such her equal portion should be applied for her 
support & maintenance during her life, & at her 
death the property thus bequeathed to her should 
be divided into equal portions among as many of 
his other children as might be living at the time of 
her decease. M. survived all the other children 
of testator : — Held : she took an absolute interest 
in her equal portion of the residue. — Bishop v. 
Wise (1872). 20 L. T. 530, L. J.T. 
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7727. -.]-— -Gift by testator of all the 
residue of his estate & effects, real & personal, 
whatsoever & wheresoever, to his wife, E., & after 
her death, to be equally divided to the children, 
should there be any ; he also appointed his wife 
sole extrix. There were no children : — Held : the 
wife was absolutely entitled. — Orozier v. Orozier 
(1873), L. B. 15 Eq. 282 ; 21 W. 1 1. 398. 

Annotation : — Bold. Re Hanbury, Hanbury v. Fisher, [1904] 

1 Ck. 415. 

7728. .] — Where there is a clear gift 

in a will, it cannot afterwards be cut down except 
by something which, with reasonable certainty, 
indicates the intention of testator to cut it down ; 
& if a gift over is fairly capable of being con- 
strued in two ways, & one construction will bo 
consistent with the maintenance of the vested 
interests which have been clearly given in the 
first instance, the ct. will struggle to adopt that 
construction (Joyce, J .). — lie Roberts, Pekcival 
v. Roberts, [1903] 2 Oil. 200 ; 72 L. J. Oh. 597 ; 
88 L. T. 505. 

7729. — .] — Testator appointed 13. to be 

one of the exors. <fe trustees of his will A bequeathed 
to him, if he should prove the will, & in addition 
to any other benefit to which he might be entitled 
under the will, a legacy of £1,000, & ultimately 
gave a share of residue to 71. 73y a codicil testator, 

after referring to tin* appointment of B. as an 
exor. A to the legacy of £1.000, revoked the 
appointment & legacy A- appointed 11. to be an 
exor. in the place of 11. , & gave II. a legacy of 
£200 for his trouble in acting as such exor. A 
declared that his will should he construed A take 
effect as if the name of II. were inserted in his will 
throughout instead of the name of Ik: — Held: 
general direction at the end of the codicil did not 
operate as an implied revocation of the gift oi the 
share of residue to 11. 

A dear gift in a will is not to he cut down by 
anything subsequent- which docs not with leason- 
ubie certainty indicate the intention oi the testator 
to cut it down (Bccklky, KJ .). — die Freeman, 
Hope v. Freeman, [19101 1 (h. 031 ; 79 L. J. <h. 
078 ; 102 L. T. 510 ; 51 Sol. Jo. 113, (\ A. 

„ hmotntin n : — Refd. ]tc Mellor, Podprson t\ Ashworth (1912), 

2«s T. L. K. 473. 

7730. .] -lie Atkinson, Atkinson r. 

[ 1 925 J W. N. 30, <A A. 

Annotation : Refd. /iVMonk, fUlYrn v. Y\ edd, [1 927] 2 Ch. 197. 

7731. __ _ implication from subsequent words.] 

-A . devised his real estate to his son F. duiing 
liis life, remainder after his decease to ids eldest 
son that should be then living, remainders over. 
F. suffered a recovery, & declared the use to 
himself in fee : — Held F. took only an estate for 
life, & the recovery was bad. 

For where a particular estate is expressly given, 
it shall not be altered by any implication from 
subsequent words ; especially where such implica- 
tion, if admitted, defeats the, general intent of the 
will. — F oord r. P\)oRi> (1730), 3 Fro. Earl. Fas. 

127 ; l E. R. 1219, il. Li. 

7732. .] Testator gave the income of 

all the residue of his property, subject to two 
annuities, to his wife for life ; & after her death, 
to his son for life ; & then bequeathed, a second 
time, the residue of his property to his son, except- 
ing all money in the funds, which he gave to the 
children of his son : - Held : after the death of the 
wife the son took the income of all money in the 
funds “ lor Ids life,” as well as ail the residuary 
property, since a preceding unambiguous gift 
cannot be cut down by subsequent implication. 

r.L v. Bell (1839), 3 Jur. 551. 

7733. .] — Testator by will gave, 


devised, & bequeathed his real & personal estate 
to J. L. & his sons J. IT. E. & J. L. their respective 
heirs, exors., administrators, & assigns, equally 
to be divided between them as tenants in common, 
& not as joint tenants ; <te by a codicil thereto 
the testator declared “ that if any of the devisees 
named in his will should die in his lifetime, it was 
his will & desire that the estate & interest devised 
by his will to him or them so dying should go to 
the survivors or survivor of them, A the heirs, 
exors., administrators A assigns of such survivor.” 
J. L., the father, died in testator’s lifetime:— 
Held: his share passed under the codicil to his 
two sons, as joint tenants, A not as tenants in 
common ; A J . L., who survived J. IT. Tj., took the 
whole of that share, to the exclusion of the 
children of J. II. Tj. 

Words in one devise giving a clear interest to a 
party are not to be cut down because in another 
devise testator has so limited the interest gjven to 
the same party. — TjERH f v. Mosley (1851), 17 
Beav. 005 ; 18 Tj. T. O. S. 81 ; 51 E. R. 717. 

7734. — — Testator, by his will, dated 

in 1853, gave the residue of his property to liis 
three brothers A nephew for their lives, as tenants 
in common ; & after the decease of his brothers 
«fc nephew, then in trust for their heirs & assigns, 
as tenants in common : provided always, that in 
case any or either of their children should die 
under twenty-one, without leaving issue, the share 
of each child so dying should he in trust- for the 
survivors or survivor ; but in case any or either 
of such children should die leaving lawful issue, 
then the share of each such child to go to his or 
her child or children ; A if there should be only 
one such child of his brothers or nephew who 
should attain twenty-one or be married, then in 
trust for such child, his or her heirs A assigns for 
ever. Upon a bill for the construction of the will : 
— Held : it must be assumed that there was an 
omission of a gift to the children of testator’s 
brothers A nephew after the gift to them, A the 
will must be read as giving the brothers A nephew 
a fee in the lirst clause of the devise, which was cut- 
down to a life estate in the event of their having 
children, with a devise in fee to the children. -~ 

S pence r. ITandford (1858), 27 Tj. J. Oil. <97 ; 31 

Tj. T. O. S. 274 ; 4 Jur. N. S. 987. 

7735. .] — Where there is an express 

gift in a will, & there is a subsequent clause in- 
consistent- with the first, hut with only an implied 
revocation, the prior gilt takes effect. Kerr r. 
C linton (Baroness) (1809), L. R. 8 Eq. 40- ; 1 < 
W. R. 980. 

/>. Prior (lift Passing Absolute Interest. 

7736. Gift to A. — Additional gift to A. & the 
heirs of his body.] -Wiseman A: Wiseman s ( A-sr: 

( 1 587), L Leon. 57 ; 71 E. R. 53 ; sub now. VwsE- 
MAN v. Rolfe, Owen, 140 ; sub nom. W isEMAN i. 

Pascal, 1 And. 100 ; Sav. 80. A , 

7737. Subsequent gift of annuity on A. s 

death.] — A devise to testators wife, of all ms 
property both personal A real for ever., passes 
the fee in the real estate A the devisors intent 
to use t hem in a more restricted sense is not shown 
by a subsequent clause of the will, whereby after 
her decease he gave an additional annuity to a 
Jersari tS Whom he had before given a smaller 
annuity preceding the devise to the wife. 1) E d. 
Dacrk (TjADY) v. Roper (1809), 11 East, o!8 ; 

U 7738. ll A-° Additional gilt to A. lor limited 

period.]— Testator, subsequently to mils Act, 
18 57 (c 20), gave to A. the house she lived in cS 
Krass for a cow in (Jill Field -.-Held : she took an 

3 N 2 



916 


Wills. 


f. 1 9 . — Quantity of interest given : Sub-sect. 3, B 

estate in fee simple in the house, k the right of 
pasture of a cow during her pleasure. — Reay v. 
Rawlinson (1800), 29 Beav. 88 ; 30 L. J. Ch. 330 ; 

7 Jur. N. 8. 118 ; 9 W. R. 134 ; 54 E. R. 559. 
Annotation Held. Pym v. Harrison (1875), 32 L. T. 817. 

7739. Gift of leaseholds — Gift over on death.] — 

Handall v. Brown (1003), Moore, K. B. 748 ; 
72 E. R. 880. 

7740. — — Before end of term.] — Price k 

Atm ores Case (1012), 4 Leon. 240 ; 74 E. R. 850. 

7741. .] — Child v. Baylie (1022), 

Palm. 48, 333 ; Cro. .lac. 459 ; W. Jo. 15 ; 2 Roll. 
Rep. 129 ; 81 E. R. 972, 1109. 

Annotations : — Mentd. Grig r. Hopkins (1661), 1 Sid. 37; 

Lovo v. Windham (1070), 1 Sid. 450 ; Burgls v. Burgis 

(1673), 1 Mod. Rep. 115; II unt batch r. Lee (1670), 3 

Keb. 750; Ribbons v. Summers (1081), 3 Lev. 22; 

Norfolk’s Case, (1682), 3 (’as. in Ch. 1 ; Lamb v. Archer 

(1692), Curth. 266 ; Soatterffoocl r. Edge (1699), 12 Mod. 

Rep. 278 ; EaHt v. Essinpton (1702), Gilb. 17 ; Stanley v. 

Befell (1732), 2 P. Wins. 686; Thellusson v. Woodford 

(1799), 4 Ves. 227 ; Doe d. Winter v. Perratt (1826), 5 

33. & C. 48. 

7742. .J — Testator gave real k 

personal estate to trustees upon trust to receive 
the rents of certain leasehold premises, k pay the 
same to his daughter E. upon her sole receipt, 
for her separate use, but in case of the death of E. 
before the expiration of the lease, then upon trust 
to invest A accumulate the rents A prolits for the 
benefit of the children of E. living at her decease. 
E. died before the expiration of the lease, without 
children ; — Held : E. was absolutely entitled to 
the leasehold premises. — Watkins v. Weston 
(1893), 3 I)e Ci. J. A: Nm. 434 ; 32 L. J. Ch. 009 ; 

8 L. T. 400 ; 11 W. R. 408 ; 46 E. R. 703, L. JJ. 

Annotations : — Consd. Gatenliy v. Morgan (187G), 1 Q. 13. D. 

685. Refd. He Jones, Last v. Dobson, [1915] 1 Ch. 246. 

7743. Subsequent direction for sale of 

leasehold — Subsequent disposal repugnant to 
earller.J — Testator, by his will, bequeathed unto 
bis wife all his leasehold property, wheresoever 
situate, for her sole use A: benefit, except a certain 
house therein described ; A; in a subsequent part 
of his will he directed that as soon after the decease 
of his wife as might be practicable, all his leasehold 
property not already disposed of by her, save A : 
except the before-mentioned house, should be sold, 
k the produce thereof distributed by his exors. 
(of whom the wife was named one) amongst 
certain persons, in the proportions therein stated : 
— Held : upon the death of testator, his widow 
became absolutely entitled under his will to the 
leasehold property bequeathed to her by such 
will, k the direction to sell contained in such will 
A; the expressed disposition of the proceeds of sale 
were repugnant to the preceding absolute gift to 
testator’s wife, k, void. — Bowes v. Goslett (1857), 
27 L. J. Ch. 249 ; 30 L. T. (). S. 208 ; 4 Jur. N. S. 
17 ; 0 W. R. 8. 

7744. Gift of personal estate to wife - Remainder 
given over.] — Devise of a personal estate in re- 
mainder after the death of J. 8. is a void devise 
k vests wholly in J. 8. she being executrix. — 
Warner v. Borsly (1079), 2 Rep. Ch. 151 ; 21 
E. R. 043. 

7745. Subsequent bequest of residue of 

personal estate.]— Testator bequeathed certain 
.specified goods k all other his personal estate to 
his wife, k after devising his real estate to his 
wife for life, with divers limitations over, he 
bequeathed the residue of his personal estate in 
trust for his children or their issue, k in default 
for his brothers & sisters k their issue as therein 
mentioned : — Held : having regard also to the 
general scope of the will the wife took only a life 
interest in the personal estate. 


You must read it [the will] all first k gather the 
meaning from the whole k you have no right to 
take one clause alone As treat it as if it were 
a substantive Ac independent instrument to be 
confined by some clause coming afterwards 
(Jessed, M.R .). — He Bagsiiaw’s Trusts (1877), 
40 L. J. Cli. 507 ; 30 L. T. 740 ; 25 W. R. 059, C. A. 
Annotation : — Apld. In the Estate of Lnpton, [1905] P. 321. 

7746. Gift to A. & the heirs of his body — Re- 
mainder to B. in fee on death of A.] — Anon. (1572), 
Beni. 25 ; 73 E. R. 949. 

7747. Subsequent gift over in default of 

heirs male.]— -If a testator devise lands to A. for 
life ; with remainder to his first son k the heirs 
of his body ; & for default- of such issue, to B. Ac 
the heirs of his body, with several remainders over ; 
Ac in default of such issue, to C. k his heirs ; with 
a memorandum declaring, that his will Ac meaning 
is, that- A. shall not alien the lands from the heirs 
male of his body, but that upon default of such 
issue they shall remain to B. Ac the heirs male 
of his body ; his declaration in the memorandum 
does not restrain the prior words of the will ; Ac 
therefore the son of A. shall take the estate in 
tail general.- Friend v. Boocuier (1085), 3 Mod. 
liep. 81 ; 1 Eq. Cas. Abr. 184 ; 8kin. 210 ; Poll. 
057 ; 2 8how. 405; 87 E. R. 53. 

7748. Gift of furniture — Direction for inventory.] 

- — Effect of a direction for an inventory, etc., 
restraining a bequest of furniture, etc., to an 
interest for life. — S outhey v. Somerville (Lord) 
(1807), 13 Yes. 480 ; 33 E. R. 377, L. d. 

Annotation : -Mentd. lie Gibson’s Trusts (1861), 2 John. Ac 

II. 656. 

7749. Gift over on contingency which failed.] — 

Construction of words in a residuary clause, as 
having reference to a contingency which had not 
taken place, Ac therefore no restriction on a pre- 
ceding absolute bequest. — F orres v. Ball (1817), 
3 Mer. 437 ; 30 E. R. 108. 

Annotations : — Refd. Davies i\ Thorns (1819), 3 Do G. & Sin. 

317 ; Lake r. Currie (1853), 21 L. T. (). S. 26 ; lie Rrlerley, 

Brierley v. Brierley (1894), 43 W. R. 36; lie Weekes’ 

Sett-lint., [1897] l Ch. 289. 

7750. General devise In preamble — Subsequent 
residuary clause applicable to personalty only.]- 
Tiie preamble of a will “ as for such temporal 
estate as God has given me, I give, devise k dispose 
of it,” was followed by words of devise of real 
property to A., without words of inheritance, Ac 
a residuary clause confined by the will itself to 
personalty only : — Held : the preamble alone could 
not operate to pass a fee to A. — Doe d. Knocker 
v. Ravell (1832), 2 dr. k J. 017 ; 2 Tyr. 719 ; 
1 L. J. Ex. 254 ; 149 E. R. 200. 

A nnotation : Refd. Smith r. Smith (1861 ), 1 1 C. B. N. S. 1 2 1 . 

7751. Gift to A., her executors, administrators Ac 
assigns - Followed by “ for her life.”] — Bequest of 
leaseholds to A., her exors., administrators, Ac 
assigns, for her life. — Held: on tin* context to 
give a life estate only. — M okkall?’. 8ctton (1842), 
5 Beav. 100 ; 14 L. J. dh. 200 ; 49 E. R. 515 ; 
o)i appeal (1845), 1 Ph. 533 ; 5 L. T. O. 8. 1 ; 9 
Jur. 097, L. F. 

Annotation : -Refd. Doc d. Blakiston v. Haslewood (1851), 

10 C. B. 514. 

7752. .] — Testator bequeathed his resi- 

duary estate to his wife, “ her exors., adminis- 
trators Ac assigns,” but if she died intestate, then 
his will was that it should be bequeathed to A. Ac 
B. The wife predeceased testator : — Held : inde- 
pendently of that circumstance the gift over, after 
an absolute interest, was void.— H ughes v. Ei,urs 
(1855), 20 Beav. 193 ; 24 L. J. dh. 351 ; 1 Jur. 
N. S. 310 ; 3 W. R. 310 ; 52 E. R. 577. 

Annotations : — Dbtd. He Stringer's Estate, Shaw v. Joncs- 

Ford (1877), 6 Ch. D. 1 ; lie Lowman, Devonish v. Poster, 

11895] 2 Ch. 348. Retd. Perry r. Merritt (L 871), 22 W. R. 600. 
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7753. Gift cut down for limited purpose — Failure 
of purpose.] — Testator bequeathed the residue of 
his personal estate to trustees, upon trust, to raise 
therefrom £5,000 for his daughter E., & to place 
out his daughter’s legacy at interest, & pay the 
dividends to her during her life, for her separate 
use ; &, after her decease, he bequoathed the 
legacy so given to her to her children; <te he 
authorised her, if she married, to appoint the 
interest to her husband for his life if he survived 
her ; <fc if his personal estate should not be suffi- 
cient to raise the legacy so given to his daughter, 
then he authorised it to be raised out of certain 
real estates. By a deed of appointment, of even 
date with the will, testator & his wife charged 
certain other real estates with £1,950 in favour 
of their daughter upon the same trusts as were 
expressed in the will with an ultimate gift over, 
in default of children, to the daughter absolutely ; 
& by a codicil, also of the same date, after reciting 
the appointment, testator directed that this 
£1,950 should be taken as part of the legacy given 
to her by the will, & charged the residue on 
certain real estate. Testator’s personal estate was 
exhausted by the payment of his debts. The 
daughter died unmarried : — 1 I eld : she took an 
absolute interest, not only in the £1,950 appointed 
by the deed, but also in the remainder of the 
£5,000 given by the will. — Mayer v. Townsend 
(1811), 3 Beav. 445 ; 10 L. J. Ch. 210 ; 5 Jur. 91 ; 
49 E. R. 174. 


Annotations Consd. Salisbury v. Petty (1843), 3 Hare, 86. 
DlStd. Gomportz v. Gompertz (1846), 10 L. J. Ch. 23. 
Consd. Laaaenee r. Tierney ( 1 849 ), 2 H. & Tvv. 115. Distd. 
Nichols r. Ha vl land (1855), 1 K. & J. 504. Consd. Wool- 
rnlge t\ Woolridge (1859), John. 03. Distd. Itoyd* v. 
RoydH (1863), 1 New Rep. 510. Apld. Ronslleld v. 
Roii, she Id (1809), 21 L. T. 130. Expld. Rutler v. Gray 
(1809), 5 Ch. App. 20. Apld. Carter v. Smith (1871), 25 
b* E Distd * Sava tf‘* v. Tyers (1872), 7 Ch. App. 

•»•>»». Consd. lie Merer rou’.s Trusts, Davies v. Mcrceron 
(1870), 4 Ch. D. 182 ; lie Sidway Hall Estate (1877), 37 
h- !• 4-'>7. Refd. Rucker v. Scholcheld (1802), 1 Hem. A' 
M. 30; Martin v. Martin (1860), 35 L. J. Ch. 079 ; lie 
Richards, Williams v. Gorvin (1883), 50 L. T. 22. 


7^54. .! — Absolute interest cut down 

to a life interest for a limited purpose : — Held : to 
remain absolute upon failure of that purpose. — 
:k worth V. Winckwoktii (1845), 8 Beav. 
570 ; 5 JL. T. O. K. 520 ; 50 E. B. 227 ; sub nom. 
Wink worth v. Wink worth, 9 Jur. 793. 

Annotation, : — Consd. L absence v. Tierney (1849), 1 Mac. A. 
G. 551. 


7755. Absolute gift for particular purpose — Gift 
for life on failure of purpose. ] — By will, dated in 
1829, testator gave to A. £800 “ to enable him to 
take his father’s farm after his decease, if the land- 
lord vvill consent, or to place him in any other 
situation which the trustees might think lit ” ; 
& if not, then the interest was to be paid to A. for 
bfe, with remainder to his son, if he should have 
any. Testator died the same year. In 1831 A. 
went to America,, where he died intestate & 
unmarried in 1854. No part of the legacy or 
interest was ever paid to A., or applied for his 
benefit. In 1850, A.’s administrator tiled this suit 
for the legacy, with interest since testator’s 
decease : — Held : the first gift to A. was never 
taken away, except in the event of his leaving a 


son as above mentioned ; & he having died with- 
out a son, his administrator was entitled to' 
recover, with interest since. 

Semble : the legacy did not belong to A. 
absolutely until his decease without a son. — 
Lord v. Lord (1857), 3 Jur. N. S. 485. 

7756. Gift followed by precatory trust.] — J. be- 

queaths to his wife sundry specific chattels, “ to 
be finally appropriated as she pleases ; with the 
sum of £4,000 in money. This sum, however, I 
recommend her to divide as follows,” & then 
named the parties & their respective sums 
Held : where testator recommends the 

particular mode of disposing of a benefit which 
but for such recommendation would have been 
an absolute gift, that word, unless controlled 
by the context, would render it a precatory 
trust ; but as that construction commonly de- 
feated testator’s intention, the doctrine would not 
be extended beyond the limits assigned to it by 
decided cases. — White v. Briggs (1846), 15 Sim. 
17 ; 15 L. J. Ch. 182 ; 6 L. T. O. S. 293, 477 ; 
60 E. R. 522, L. C. ; subsequent proceedings (1848), 
2 Ph. 583, L. C. 

Annotation : — Refd. Davenport v. Davenport (1863), 1 Horn. 

A: M. 775. 

7757. .]— Testator, after giving annuities 
& legacies, gave all the rest & residue of his 
property to his three children, naming them, 
equally, wishing his daughters’ shares to be vested 
in the hands of trustees in Government securities, 
the interest only to be payable to them, & neither 
they nor any husband they contracted marriage 
with, to have any control over the principal, 
except that his daughters should have power to 
will at their decease, the son to receive his share 
on attaining twenty-five, with clauses for main- 
tenance : — Held : the daughters took an absolute 
interest. — Bousfield v. Bousfierd (1869), 21 
L. T. 136. 

7758. Absolute gift to residuary estate to A.— 

Subsequent specific devise to A.] — A testator by his 
will devised different estates, consisting of houses 
& land, to different devisees, some of whom were 
of his own name, to some in fee, & to others for 
life only ; & by a residuary clause, devised all 

the rest, residue, & remainder of his messuages, 
land, etc., not thereinbefore disposed of, to his 
wife, her heirs, exors., administrators, & assigns 
for ever. The following clauses were added by the 
testator, immediately before executing the will — - 
“ I do further give to my wife, this house wherein 
I now live ; also the cottage A all the building, 
cattle, everything belonging to me in & about 
this house.” “ 1 also entail my land to the 
Spencer’s male heir so long as one shall remain.” 
Testator’s own name was Spencer : — Held : the 
devise to the wife of the residue was not affected 
by the subsequent specific devise, or by the devise 
to the Spencers’ male heir ; the devise of the resi- 
due, & the specific devise to the wife, were not 
inconsistent, might both stand together. — Doe d. 
Spencer v. Pedley (1836), 1 M. A W. 662 ; 2 Gale. 
106; Tyr. & G. 882 ; 5 L. J. Ex. 221 ; 150E.R.600. 

7759. — Legacies subsequently given after 


PART XVI. SECT. 19, SUB-SECT. 3. 

7756 I. Gift followed by precatory 
trust.] — Testator directed that the 
whole of hla eatuto be given to T\, 
believing that she will do Justice to 
my relativea ” : — Held : no trust was 
created, but T. took the whole of the 
estate absolutely . — lie Warren 's Will, 
\krga v. Taylor, [1907] V. L. R. 325. 
- AUS. 

7756 ii. 


30 C. L. R. 1.— AUS. 

7756 iii. — — .1— ' Wilson v. Graham 
(1886), 12 O. R. 469. — CAN. 

7756 iv. .1— Mourin v. Morrin, 

19 L. R. lr. 37. — IR. 

7756 v. .]— lie Hall (1918), 53 

I. L. T. 11. — IR. 

7756 vi. .] — lie Klee, Drum- 

mond v. McGill, 31 N. Z. L. R. 830. 

— N.Z. 

7756 vii. 


N. Z. L. R. 209 —N.Z. 

7756 viii. lie Taylor, Tay- 

lor v. Thomson, 11927] N. Z. L. R. 
236.— N.Z. 

7756 ix. Wilson v. Lindsay 

(1878), 5 R. (Ct. of Seas.) 639 ; 15 

Sc. L. R. 289 — SCOT. 

7756 x. .] — Camtbell's Trus- 
tees i\ Kinsey -Morgan's Trustees, 
[1915] S. C. 298.— SCOT. 

7756 xi. -.] — Smart v. Smart, 

[1926] S. O. 392.— SCOT. 


.]— Dean r. Cole (1921), 


.] — lie Cullen, [1921] 
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Sect . 19. — Quantity of interest given : Sub-sect. 3, B .] 

‘A.'s death.] — Testatrix gave her residuary per- 
sonal estate to A. absolutely. She then gave 
legacies to several persons after the death of A. : — 
Held : this did not cut down A.’s interest in the 
residue to a life interest. — Jennings v. Spakkow 
( 1853), 1 W. It. 297. 

7760. Gift for sole benefit of A.— Limitation on 
failure of Issue.]— J. by her will, after directing 
all her debts, funeral & testamentary expenses, 
to be paid ; as to all her real <fc i iersona l estate, 
of what kind or nature soever, gave & bequeathed 
the same upon the following trusts : as to all her 
freehold <fc copyhold estates, or other interest she 
may have therein, to her husband, W. li. \V. & 
her son W. J. W. W. the only son of \V. li. W. ; Ac 
herself, to hold him, his exors. Ac administrators, 
in trust, nevertheless, to & for the sole & exclusive 
use Ac benefit of W. J. W. \V. ; Ac, as to all her 
personal estate, she gave Ac bequeathed the same 
to her husband, on the same trusts as were there- 
inbefore mentioned with respect to her freehold, 
Ac copyhold estate, in trust for the sole benefit of 
\V. J. \V. W. ; A: she declared that his receipts 
alone should be a good At sufficient discharge for 
any stocks or funds of which she might die pos- 
sessed from time to time during his natural life, 
At that the estates should never be sold or mort- 
gaged ; but, in case W. J. W. W. should die with- 
out issue, then for the entire use of her husband 
At trustee, for his natural life : - Held : W. ,T. \V. W. 
took an absolute estate. — Atchison v. Re Mann 
(1851), 28 L. T. O. 8. 302 ; sub nom. Aitchkson v. 
3jE Mann, cited in 3 Eq. Hep. at ]). 189, L. C. At 
L. J J. 

Annotations: Consd. Green wood r. Verdon ( 1 8 . > 4 ) , 3 Eq. 

He]». 181. Mentd. Loehmere r. Brotheridgo (1803), 32 

Beav. 353; Taylor v. Meads (1805), 4 Pe G. J. & Sin. 537. 

7761. Gift to A., her heirs & assignees.] A will 
contained the following clauses : “1 give, devise A: 
bequeath the whole of my property, real A: personal, 
whatsoever At wheresoever, to my daughter E., to 
her heirs A: assigns for ever; provided she, at- a 
proper time, intermarries A: should have no children ; 
then A: in that case 1 give the whole of my propert y 
as aforesaid described, to my nephew I j., except 
£100 to my godson 13., son of my brother J., when 
he shall attain his twenty-first year; A: in case 
he should die before! he attains the age of twenty- 
one, I give the same sum of £100 to my brother 
.1., to him, his heirs and assigns for ever ; but 
nevertheless, providing my daughter E. should not 
have child or children lawfully begotten in wedlock, 
I still give all my real & personal property to her 
A; for her own use during her natural life, At at 
her death to be equally divided amongst her 
children then living, share Ac share alike, to them, 
their heirs and assigns for ever ; A: in case of the 
deaths of any of my daughter’s children before 
they attain the age of twenty-one, in that case I 
devise A; give to the survivor or survivors, equal 
share or shares of sucli sum or sums as may be, 
to be divided equal amongst them, their heirs & 
assigns for ever ; and should it so happen that all 
my daughter’s children should die except one, then 


the whole of my bequests to be given that child, 
he or she attaining twenty-one years of age ; & 
should that one child die without issue, then I give 
As bequeath all my real Ac personal estate, what* 
soever or wheresoever as aforesaid, to my nephew 
L. Ac my godson B., to them, them heirs Ac assigns 
for ever, after the death of my daughter E.” 
E. survived the testator, A: died unmarried ; — 
Held : she became entitled to the feo simple in the 
real estate, As to the absolute interest in the 
leasehold estate. — A spin all v. Aunus (1844), 
7 Man. As G. 912 ; 8 Scott, N. R. 853 ; 14 L. J. 
C. P. 25 ; 9 Jur. 211 ; 135 E. R. 370. 

7762. Subsequent gift to B. as successor 

to A.] — Testatrix by her will devised her whole real 
Ac personal estate to trustees for certain purposes, 
directing them to pay Ac make over the whole 
residue to B. her heirs Ac assignees, as sole resi- 
duary legatee. In a codicil dated a year later 
testatrix said, “As there is no prospect now of B. 
having a child, 1 depone Ac bequeath as her suc- 
cessor O. to succeed B. in all my landed property, 
plate,” etc. : — Held : the fee given to B. by the will 
was not cut down by the codicil to a life estate.- — 
O’Reilly v. Sempill (1855), 20 L. T. 0. 8. 50, IT. L. 

7763. Gift followed by gift over — Gifts over void.] 

- — Bequest to testator’s wife for life, Ac after her 
death to make a division between testator’s four 
children. A., B., O. Ac 1). ; his sons’ shares to be 
paid immediately, Ac his daughters’ shares to be 
invested for them for life, with remainder between 
all their children, to become vested at the age of 
twent y-live, with a gift, over to the children of the 
others who should live to attain the age of twenty- 
five, in case either daughter should die without 
leaving any child who should live to attain 
twenty-five ; with powers for the maintenance A: 
advancement of sucli children. Held: (1) the 
gift over was too remote ; (2) the gift to the 

(laughters in the first instance being absolute, Ac 
the attempt to limit it having failed, the absolute 
interest remained unaffected, so that the respre- 
sentatives of a daughter who died without children 
were entitled to her one-fourth share. — Ring v . 
TTahdwick (1810), 2 Beav. 352 ; 4 Jur. 242 ; 

48 E. R. 1217. 

Annotations ..Is to (2) Apld. Gcmtrd r. Puller (1855), 20 

Beav. 541. Refd. lie Hancock, Watson r. Watson, (1301 J 

1 Ch. 4 82. 

7764. — . Testator, by virtue of a 

power, appointed a fund to trustees for his four 
children, in four equal portions Ac subject to the 
trusts thereinafter contained respecting his own 
residuary estate. Some of those trusts were to 
the children for life, with remainder to their 
children, Ac, as regarded the fund subject to the 
power, the appointment to grandchildren was void 
for remoteness : — Held : the children took abso- 
lutely in the first instance, Ac the subsequent 
attempt to limit the absolute gift being void, the 
children took the fund absolutely. — Stephens v. 
Gadsden (1855), 20 Beav. 403 ; 52 E. R. 082. 

7765. — .] —The rule is, that where there 

is an absolute gift by will, followed by words 
sounding like a power, with a gift over if it be not 


7763 i. (lift followed by gift over — 
Gift over voul .] — Trustees, Executors 
& Agency Co., Ltd. v. Jenner (1837), 
22 V. L. it. 584.— AUS. 

7763 ii. .j — lie O'Brien, 

Pkytz v . Trustees, Executors & 
\cE\cv Co., Ltd. (1838), 24 V. L. H. 
300.- AUS. 

r. — Hr, ItlDGWAV, SUTIIER- 

JAND r. H IDG WAY (1900), 20 V. L. It. 
254. -AUS. 

t. - lie Carj.ess, Carlehs r. 

LESS (1911), 11 S. it. N. S. W. 388 ; 


28 N. S. W. W. N. 112.— AUS. 

a. .] — A vs ill in one clause of 

which testator left all his real & personal 
property to his wife, & in a subsequent 
clause whereof he provided that after 
the death of his wife “ all said pro- 
perty, its increase & its substituted 
property, is to go to tc become the 
property of my son A. Ac his heirs 
absolutely —Held : to entitle the 
widow to a life interest only. — lie 
K alter Estate & Loyal Trust Co. 
(Man.), 11317 J 2 W. W. It. 1013.— CAN. 


b. — — .1 — lie Chafe Estate (Man.), 
[1923] 1 W. W. K. 05.— CAN. 

c. .1 — lie M altman Estate 

(Man.), [192G1 3 I). L. K. 27 ; [1920] 
1 W. W. It. 880 ; affd„ 11927 J 1 D. L. K. 
417 ; [1926] 3 W. W. R. 755.— CAN. 

d. Yateh r. Yates, 25 

N. Z. L. R. 203.— N.Z. 

e. .] — Wallace i\ Wallace, 

26 N. Z. L. R. 400. — N.Z. 

f. Gift followed by direction for 
settlement -Gift only cut down for 
benefit of objects of settlement — Failure 
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exercised, there the ct. gives effect to the absolute 
gift as such, & the gift over is held inconsistent 
with that absolute gift, & therefore void (Page 
Wood, V.-C.). — He Mortlock’s Trusts (1857), 
3 K. <fe J. 450 ; 20 I;. J. Oh. 071 ; 09 E. K. 1180 ; 
30 L. T. O. S. 90 ; 5 W. It. 748. 

Annotations : — Reid. Freeland v. Pearson (18(57), L. It. 3 Eq. 

(558 : Humble v. Bowman (1877), 47 L. J. Ch. (52 ; Bai 

Motivahoo v. Bal Mamoobal (1897), 13 T. L. R. 307. 

7700. -Testator directed that, as 

his sons attained twenty-live, his exors. should pay 
them a share of his estate & effects, it being his 
will that his sons & daughters should receive equal 
shares of his estate ; & as his daughters attained 
twenty-five, the exors. were to invest £1,000 each 
for them for life, <te the difference between this & 
their share paid to them. In case any daughter 
“ should die without issue,” the £1,000 was to be 
divided “ amongst such of his children as might 
be then living, & the issue of such as might be 
dead, share & share alike,” the issue to take the 
like share as the parent would, if living, have been 
entitled to : — livid : the gift over was on an 
indefinite failure of issue ; there was an absolute 
gift of the £1,000 in the first instance to the 
daughters, which had not effectually been cut 
down, the daughters were absolutely entitled to 
the £1,000. Webster v. Parr (1858), 20 Beav. 
230 ; 53 E. It. 888. 

Annotations : -Reid. Dowling v. Dowling (1805), 13 L. T. 

553. Mentd. Locke r. Lamb (18(57), L. It. 4 Eq. 372. 


Life estate implied.] - See Sect. 20, sub-sect. 

2, post . 

7707. Gift of property followed by enumerated 
articles— Enumerated articles not exhausting whole 
property.] — A. left in the hands of trustees, 44 all 
the property she might be possessed of at her 
death,” etc., followed by an enumeration of 
properties, which, however, did not include the 
whole of her property : — field : the specific 
enumeration did not restrain the general terms 
preceding it, the trustees were entitled to 
administration with the will annexed as universal 
legatees in trust. —In the (tennis of ( rooDYAK (1858), 

I Sw. A: Tr. 127 ; 32 B. T. (>. S. 50 ; 23 J. P. 712 ; 

I J u r. N. S. 1213 ; 101 E. It. 000. 

7768. — — .] — A bequest in general words 

will not be restricted by the enumeration of articles 
forming part of a previous gift. — ( f < >vkr v. Davis 
( 1800), 29 Beav. 222: 30 L. .1. < 4 h. 505; 7 Jur. 
N. S. 309 ; 9 W. K. 87 ; 51 E. U. (512. 

Annotations : — Apld. lie Maburlv Vi Sottlmt. Trusts (!S71), 
24 L. T. 202. Reid. Ambuticlos r. Anton Jurprcns Mar- 
garine Works. [1922] 2 K. B. 185. 


7769. Gift to married woman for her own use — 
44 Nevertheless during her life for her separate 
use.”] — -Bequest of £1 ,000 to a married woman for 
her own use, nevertheless, during her life, to pay 
the dividends, during her lift*, for her separate use, 
independent of any husband : — Held : an absolute 
interest. 


The word 4 ‘ nevertheless ” seems to some extent 
in derogation of the prior gift, but I think she takes 
an absolute interest (Komilly, M.lt.). — Gurney' v. 
Bogus (1858), 25 Beav. 334 ; 53 E. It. 004. 

7770. Direction to raise legacy for A. — Subse- 
quent gifts out of A.’s interest — Gifts over.]— 

Testator directed his exors. to raise a legacy ” to 
or in trust for his son.” It was to be invested in 


the names of trustees, & life annuities were given 
to the son & his wife out of the income, & interests 
were given to the children of the son & to their issue, 
with gifts over : — Held : there was an absolute 
gift to the son cut down to the limited extent of 
the subsequent gifts. — Salmon v. Salmon (1800), 
29 Beav. 27 ; 51 E. It. 535. 

7771. Gift on three contingencies— Happening 
of first contingency passing absolute interest.] — 
Testator bequeathed property, at the decease of 
his wife, to his wife’s niece, for her own absolute 
use, provided that she survived his wife, or if she 
married before her aunt’s death, then the property 
was to go equally between her children, but if none, 
then to her husband. If she died unmarried before 
his wife, then he willed that, at his wife’s decease, 
his property should go to other persons in the will 
named : — Held : three events were contemplated ; 
one, the niece surviving the aunt, in which event 
she was to take absolutely ; another, her dying 
before her aunt, leaving children ; in which event 
the property was to go to the husband ; the third, 
there being neither niece, husband, nor children at 
the death of the aunt the tenant for life, in which 
event it was to go over. The niece married, & had 
children in the lifetime of the aunt, survived her : 
— Held: she was entitled absolutely.- — He Sar- 
jeant's Trusts (1802), 7 L. T. 501 ; 9 Jur. N. S. 
110; 11 W. K. 203. 

7772. Gift followed by restrictions for specified 
purpose — Failure of purpose.] — (1) Testator, by 
his will, directed his trustees holding his real estate 
to levy & raise for his five daughters, naming them, 
the sum of £1,000 each : -Held : this was in itself 
an absolut e, provision for each. 

(2) If testator leaves a legacy absolutely as 
regards his estate, but restricts the mode of the 
legatee’s enjoyment of it to secure certain objects 
for the benefit of the legatee, upon failure of such 
objects the absolute gift prevails. 

The will directed that the sum of £1,000 each 
should be raised 4 ‘ subject to the provisoes there- 
inafter expressed”: i.c., the trustees were to 
permit each daughter to take the interest for life, 
in case she should many, her husband was to take 
t he interest for life, & after the decease of any 
daughter unmarried or without issue, the principal 
was to be applied amongst all or any of his other 
children, etc., in such shares as the daughter 
dying should appoint , &, in default of appointment, 
amongst the surviving children or their issue in 
equal shares. By a codicil he revoked his will 
“ so far as the said sum to each of my daughters is 
given absolutely, & I declare that in the event of 
any of my daughters remaining unmarried, she 
shall only be entitled to an int erest for her natural 
life,” & he then confirmed the gift, 44 subject to the 
restriction aforesaid ” : — Held : these provisions did 
not qualify the gift, except so far as the restriction 
as to remaining unmarried was concerned. 

(3) Testator resided in a house at \V. By his 
will he recited that he had made a lease of this 
house <fc certain lands adjoining, A he directed his 
trustees to hold the house & lands for the lives 
of his five daughters & their survivors, subject to 
the yearly rent of £2 lO.s. per annum , his object 
being to provide them with a residence. By a 


of trusts of settlement.) — Ankcohn v. 
Stewart (1920), 47 O. L. It. 478; 
54 1). L. It. 74 ; 18 O. W. N. 204. - 

CAN. 

g. Absolute gift to wife until re- 
marriage. ]— Ottinlan v. Hoahk, lie 
Hoare, 11908] V. L. It. 369.— AUS. 

h. .] — lie Mumry (1904), 21 

C. L. T. 315 ; 8 O. L. R. 283 ; 4 


O. W. R. 10.— CAN. 

k. Gift followed by words of direc- 
tion .) — Tie Simon (1910), 14 AN. L. It. 



N. Z. 

m. 

lie 
849 ; 


CAN. 

.] — Campbell r. Cameron, 11 

L. It. 033.— N.Z. 


Absolute yift rut down by eodicil. ] 
Stanton (1912), 23 O. AV. R. 
4 O. AV. N. 504 ; 9 D. L. R. 


201. — CAN. 

n. (lift followed • by char ye of legacies.) 
— lie Fillinuiivm (1913), 24 O. AV. U. 
(582 ; I (>. AV. N. 1391 ; 11 D. L. It. 
(57 8. —CAN. 

o. .] — Smith p. Public Trustee, 

1(5 N. Z. L. R. 475 — N.Z. 

p. Life interest — Power of disposition 
ovir capital — Gift over of part not dis - 
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Wills. 


Sect. 19 . — Quantity of interest [j given : Sub-sect. 3, 
B. <Sr C . ; sub -sect. 4.] 

codicil lie declared that his (then surviving) 
daughters should have the house at W. & the lands 
as laid out, furniture, A plate at their disposal ” : — 
Held : reading the will A codicil together, the sur- 
viving daughter was entitled to have the house A 
land free from any rent, A to have the plate A 
furniture absolutely. — K ellett v. Kellett (1808), 
L. li. 3 II. L. 100, il. L. 

Annotations : — As to (2) Folld. Carter r. Smith (1871), 25 
L. T. 555 ; Bishop r. Wise (1872), 26 L. T. 530. Consd. 
Wallace r. Seymour (1872), 20 W. R. 634. Apld. Re 
Richards, Williams v. Oorviu (1883), 50 L. T. 22 ; Re 
Wilcock, Kay v. Dcwhurst , [1898J 1 civ. 05. 

7772a. Gift followed by direction for settlement.] 

— Gift of residue to be equally divided between 
testator’s wife, sons , A daughters ; subject never- 
theless as to the shares of the daughters, which were 
to be placed in the funds in the names of trustees ; 
the interest to be paid to them for their lives for 
their separate use, A after their deaths testator 
gave the shares, to the interest of which his 
daughters should have been entitled for life, to 
their children equally, with benefit of survivorship. 
Two of the daughters having survived testator, 
died without children '.— -Held: that their repre- 
sentatives were entitled to their shares. — W hittell 
v. Duiun (1820), 2 Jac. & W. 279 ; 37 E. II. 634. 

A nnotations : — Apld. Bousfield r. Bousfield (1860), 21 L. T. 
136. Consd. Re Merceron’s Trusts , Davies v. Merceron 
(1876), 4 Cli. D. 182. Refd. Salisbury r. Retty (1843), 3 
Hare, 86 ; Gompertz v. Gompertz (1846), 16 L. J. Ch. 23 ; 
Lassence v. Tierney (1840), 1 Mac. Sc G. 551; Churchill 
r. Churchill (1867), L. R. 5 Eq. 44 ; Cooke v. Cooko (1887), 
38 Ch. I). 202. 

7773. .] - ~ Testator bequeathed to his 

daughter £15,000, to be kept in trust by his exors. 
till she should attain twenty-one or marry with the 
consent of her mother A half ot iiis exors. t hen living, 
whichever might happen iirst, when the sum, with 
the accumulated interest, was to be settled on her. 
The daughter attained twenty-one without having 
married : — Held : the legacy was not directed to 
be settled except in the event of her marrying 
under twenty-one, with the consent of her mother 
A half of testator’s exors. ; A as the legacy was, 
in the first instance, given to her absolutely, she 
was entitled to it absolutely. — A rnold v. Arnold 
( 1818), 16 Sim. 401 ; 18 L. J. Ch. 90 ; 60 E. R. 930. 

7774. .] — Testator gave £4,000 to his grand- 
daughter, A directed his exors. to pay it to her 
on her attaining twent y-one, A to apply the interest 
of it for her maintenance during her minority. 
Ry a codicil he directed that liis granddaughter 
should have only the interest of £2,000 for her 
maintenance until she attained twenty-three, A 
that the interest of the other £2,000 should be 
accumulated, A that, on her attaining twenty- 
throe, his exors. should have the whole settled 
upon her for her life, A, after her death, to her 
child or children in equal proportions, so that no 
husband of hers might spend it. The grand- 
daughter attained twenty-three, A died without 
having had a child A without the exors. having 
made any settlement of the legacy : Held : tin* 
gift in the will was an absolute gift, A, in the events 
that had happened, it was not affected by the 
codicil. -Hell r. Jackson (1851), 1 Sim. N. S. 
517 ; 61 E. R. 211. 

7775. Absolute gift cut down for benefit of 
objects of settlement.] — Testatrix bequeathed 
£500 to A. absolutely, but revoked the gift by 
codicil, whereby she gave a like sum to A. for life. 


with a direction to the trustees to sell same for 
the benefit of A.’s children, or to purchase an 
annuity for A. A. died a spinster, A no settle- 
ment was made or annuity purchased : — Held : 
the legacy formed part of A.’s estate, A did not 
sink into the I'esidue. 

The general rule as laid down by authorities cited 
is, that whenever a will begins by giving legacies 
or a share of the residue to one absolutely, & then 
directs that the shares shall be settled on the 
husband A children A wife, or the children & 
mother, in either case the gift- is only cut down in 
favour of the objects for the benefit of which the 
settlement is to be made (M alins, V.-C .). — Re 
Traill’s Trust (1868), 18 L. T. 176. 

7776. 7 .] — Where either in a settlement 

or a will there is an absolute gift to children 
followed by a direction that the daughters’ shares 
shall be settled on themselves for life, with 
remainder to their children, the daughters’ interests 
are only cut down for the sake of the children, A 
any daughter who dies without issue takes her 
share absolutely. — Re Sidway Hall Estate 
(1877), 37 L. T. 157. 

See, also , Trusts A Trustees, Vol. XLIIT., 
pp. 613-045, Nos. 790-799. 


7777. Gift to children A their issue— Birth of 
issue necessary to cut down absolute Interest.] — 

Testatrix bequeathed her residuary estate to 
trustees upon trust for her daughter for life, with 
remainder to the “ younger children ” of her 
daughter, the shares of sons to be paid at twenty- 
one, A those of daughters at twenty-one or 
marriage ; with a direction to invest the shares of 
daughters, A pay them the income for their separat c 
use from the time of marriage or upon their 
attaining twenty-one, so that the capital of each 
daughter's share should pass to the children of such 
(laughters ; with such trusts or remainders, in the 
event of there being nu such issue as the trustees 
should think proper :—Held : the absolute interest 
given to daughters by the first part of the will was 
cut down only in the event of their having issue ; 
A an unmarried daughter, aged fifty-six, was 
entitled to receive her share upon entering into 
personal recognisances.- Lyddok v. Ellison 
( 1854), 19 Beav. 565 ; 21 L. T. O. S. 123 ; 18 Jur. 
1066 ; 2 W. R. 690 ; 52 E. R. 470. 

Annotation : — Mentd. Rc Will to, White r. Edmond, [1001 J 
1 Cli. 570. 


7778. Gift to children or their Issue— Subsequent 
reference to “ parties entitled for life.”] T. left 
the icsidue of his property to trustees in trust, 
after the death of his wife, for his children who 
being sons should attain the age of twenty-one 
or leave issue, or being daughters should attain 
twenty-one or marry ; A if only one child then for 
him or her absolutely. The will went on to provide 
that the children of testator’s children should 
stand in the place of their respective parents, 
which provision was followed by clauses of sur- 
vivorship, accruer, maintenance, A accumulation. 
In the accumulation clause reference was made to 
“ t he parties entitled for life ” : — Held : testator’s 
children took life interests only in testator’s residue. 
— Re Green’s Trusts (1869), 17 W. R. 1081. 

7779. Gift of legacy to wife ” Afterwards to the 
understated residuary legatee.”]— Under a gift by 
A. to his wife of £10,009 “ afterwards to go to the 
understated residuary legatee E.” : — Held : the 
legacy of £10,000 was given to the wife absolutely, 
but interest upon such legacy did not begin to 


’ of.] - - J{(»SKNU!’WJ V. SCRAOUS, 
10 N. Z. L. R. 106.— N.Z. 

q. Gift of annuity to daughter.] 
Goss r. Suckling, 30 N. Z. L. R. 543. 
- N.Z. 


r. Gift followed by trust . J — Ran- 
dkrsox v. Stamps Go air. (1014), 33 
X. Z. L. R. 010.— N.Z. 

t. .] — Twee nu ale’s Trustees 

v. Tweeddale (1005), 8 F. (Ct. of 


Seas.) 264 ; 43 Sc. L. R. 103 ; 13 

S. L. T. 621.— SCOT. 

a. Absolute gift followed by words 
of limitation .] — Crumpton’s Judicial 
Factor v. Barnakdo’s Homes, [1917 J 
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run until after one year from testator’s death. — 
Re Percy, Percy v. Percy (1883), 21 Ck. D. 61G ; 
53 L. J. Ck. 143 ; 49 L. T. 554. 

7780. Absolute gift of all property to A. — Subse- 
quent residuary gift to A. for life.] — A testator gave 
all his household furniture, money, goods, chattels 
& effects to his wife absolutely. By a subsequent 
bequest in the same will, he gave the residue of his 
personal estate to her for life, & on her death to 
two persons, in equal shares, absolutely : — Held : 
the first bequest was limited in favour of the 
second bequest. — Smith v . Davis, Jones v. Davis 
(I860), 35 L. J. Ch. 874 ; 14 W. II. 942, C. A. 

7781. - — — After her death absolutely to B.j — A 
will made upon a printed form with holograph addi- 
tions purported to leave all property both real & 
personal belonging to testator to testator’s wife 
“ for her own absolute use & benefit . . . subject 
only to the payment of ” debts <fc funeral & 
testamentary expenses, the wife being appointed 
sole extrix. . . . “ & after her death to come 
absolutely to ” M. “ to her A her heirs for ever ” 
after payment of £20 to two sisters of M. : — Held : 
looking at the terms of the whole will, the widow 
took only a life estate, AM., as residuary legatee, 
was entitled to a grant- of administration with the 
will annexed, in preference to the exor. of the 
widow, who had died without taking probate of 
the will in question . — In the Estate of Lupton, 
[1905] P. 321 ; 74 L. J. P. 102 ; 94 L. T. 100. 

Annotation: Refd. lie Fowler, Fowler v. Fowler, [1917] 2 

Ch. 307. 

C. Prior (Eft Passhvj Life or Other Limited 1 

Interest. 

7782. Gift to executrix for term of years — For 
payment of debts —Executor’s right to remainder of 
term after debts paid.] The profits of lands 
devised for fifteen years to pay debts A legacies, 
devisee marries A dies, her husband shall have t he 
overplus A not the heir.- — C ore v . Blake (1000), 
1 Hep. Ch. 208 ; 1 Cas. in Ch. 98 ; 21 L. K. 508. 

- Innotation : — Refd. Levet r. Needham (1(590), 2 Vein. 138. 

7783. Gift to wife for life- “ If she so long re- 
mained testator’s widow.”] Testator devises all 
his real A personal property to liis wife for life, 
if she so long continued his widow, provided a child, 
she was then enceinte with, should not be born 
alive, or should die under twenty -one ; but, in 
ease such child should be born alive A attain 
twenty-one, then his wife was to enjoy his real A 
personal estate for the maintenance of herself A 
the child during the child’s minority ; A, after the 
child should have attained twenty-one, his wife 
was to have a moiety of the annual produce of 
liis real A personal estate, if she so long continued 
his widow : he also directed that his wife, in case 
she so long continued liis widow, should have the 
power of letting his real estate* during the minority 


of his child Held : upon the widow’s marrying 
again, during the minority of her child, her interest 
in the real A personal property of testator ceased, 
entirely. — Lancaster v. Varty (1820), 5 L. J. 
O. S. <Jli. 41. 

7784. — Gift over on marriage.] — Testatrix 
devised a farm in trust for E. K. for life, A 
“ declared that if E. K. should marry,” then she 
gave the farm to J. W. for life, etc. ; E. K. did not 
marry : — Held : that the gift to J. W., etc., was 
vested independent of E. K.’s marrying again. 

In the present instance, here is an estate given to 
one, who is a spinster, for her 44 natural life,” 
which words . . . seem to express the limit of the 
estate devised ; but these words will not be con- 
clusive, if from the rest of the will you can show 
some expressions from whence it appears that the 
estate so limited was only intended to be an estate 
for the time that she should remain a spinster 
(Romilly, M.K.). — Meeds v. Wood (1854), 19 
Beav. 215 ; 52 E. R. 331. 

Annotation : — Consd. lie Martin, Smith v. Martin (1885), 54 

L. J. Ch. 1071. 

Sub-sect. 4. — Whether Prior Gift Enlarged 
by Subsequent Words. 

7785. General rule — Prior gift not enlarged.] - 
The ordinary rule in the construction of wills is, 
that where a former clause in a will is express A 
particular, a subsequent clause shall not enlarge it. 
— Roberts v. Kuffin (1741), 2 Atk. 112 ; Barn. 
Ch. 259 ; 27 E. R. 037. L. C. 

Annotaiions Refd. Gibbon v Gibbon (1853). 13 C. B. 205 ; 

lie Robson, Robson v. Hamilton, [1891] 2 Ch. 559. 

7786. .j — After a clear gift to a college 

of three presentations to a living, their interest 
cannot be extended by doubtful words. — Emanuel 
College v. Norwich (Bp.) (1793), 4 Bro. C. C. 
481 ; 29 E. R. 999. 

7787. Gift to A. for life— Subsequent gift of other 
property to A. & his heirs — A. takes only life 
interest in first gift.] — Goffe v. Haywood (1010), 
1 Roll. Rep. 309 ; 81 E. R. 540. 

Annotations : — Refd. Right d. Compton r. Compton (1808), 

9 East, 207 ; Beltr. Mifehelson (1811), Belt’s Sup. 227. 

7788. Remainder to lawful issue of body — 

Subsequent gift to children of A. & their heirs.] - 

Devise to A. for life, remainder to the lawful 
issue of her body in such parts, shares, A pro- 
portions, manner A form as she by will should 
limit A appoint ; A, in default thereof, to all A 
every the children of A. A their heirs, as tenants in 
common A not as joint tenants, A in default- of 
such issue to the right heirs of testator : — Held : 
a child of A. took an estate in fee A not in tail. — 
R. v. Chertsey (Lord A Steward of the Manor) 
(1800), 3 Smith, Iv. B. 459. 

7789. Devise charged with perpetual charge.] - 
If a devise is loaded with a perpetual charge that 


8. C. 713 ; 54 8c. L. It. 696 ; 2 S. L. T. 
100.- SCOT. 

b. .]-- Bosk j> ’Souza r. Joseph 

JOAQUIM SKRPK8 (1917), I. L. It. 41 
Bom. 70.— IND. 

PART XVI. SECT. 19, SUB-SECT. 3. 

— C. 

7784 i. Gift to wife for lift ’ — Gift over 
on marriage.] — Wjuuht v. Wrkjjit 
(1858), 10 U. C. It. 184.- CAN. 

7784 ii. .1 Wilmot r. 

(1897), 32 N. B. It. 8 - -CAN. 

7784111. .] - Mill v . Mill 

(1877), 11 I. R. Eq. 158.— IR. 

c. Gift over at death.] - lie 

Dalwood (1916), 12 Tas. L. It, 37.— 
AUS. 

d. — — .] — Held : a devise 

to testator’s wife of land, “ to bo at 


ber will \ r disposal during ber life,” 
with a subsequent direction as to what, 
bbould become of the estate after ber 
dcccusc, clearly gave ber only an 
estate for life, not in fee. — Doe d. 
Keeler r. Collins (1850), 7 V. C. K. 
519.- CAN. 

e. - 1 tight of non “ to remain 
in dwelling.”] -Faiuivh arson r. Ear* 
quhakson (1912), 11 E. L. It. 201; 
G D. L. It. 818.— CAN. 

f. “ For the term of her 

natural life she remains mg widow.”] - 
lie Johnson (1912), 23 U. W. It. 132 ; 
4 O. W. N. 153; 7 D. L. It. 375.- 
CAN. 

g. “ As long as she remains 

my widow.”] — Palmer r. Palmer, 
[1919] 3 W. W. It. 1028.— CAN. 

h. “ Should she remain a 

widow.”] ~ Marshall v. Marshall, 


31 N. Z. L. It. 1120 — N.Z. 

k. Gift to A . — Remainder in trust.] 
— ( ’habitable Donations & Bequests 
C o, MRS. v. Es pin a she (1841), FI. & K. 
D5J ; 3 1. Eq. It. 324.— IR. 

l. Life estate expressly limited.]— 
McKay r. Annaxd, 1 Old. 247.— CAN. 

m. .] He Elder. Elder r. 

Heroes, 14 N. Z. L. It. 565. — N.Z. 

PART XVI. SECT. 19, SUB-SECT. 4. 

7785 i. General rule — Prior gift not 
enlarged.]— lie Will’s ESTATE, 11923] 

I 1). L. R. 741 ; 5G N. S. R. 95.— CAN. 

7785 ii. .] lie Thompson’s 

Will, 4 N. Z. L. R. 198 (S. C.).— N.Z. 

n. Gift for life <U to issue in case 
of marriage. ] — Foster v. Wy brants, 

II I. It. Eq. 40.— IR. 




Wills. 


Sect. 19 .—Quantity of interest given : Sub-sects. 4, 
5 <£* 9, A. (a).j 

wiJl enlarge the estate, there arc no express words 
to pass the inheritance. — Canning v. Canning 
( 1729), Mos. 240 ; 25 E. It. 371. 

Anywtations : — Consd. Moor v. I)enu d. Mol lor (1800), 2 
Boa. & P. 247. Reid. Pocock v. Lincoln (Bp.) (1821), 3 
Brod. & Bing. 27. 

7790. Gift of all property to A. for life — Subse- 

quent absolute gift to A. — A. takes only life 
Interest.] — Testator began his will by bequeathing 
the whole of his property to his wife for life, k 
afterwards to be equally divided between his 
children. He then gave to each of Ids children k 
to his wife some pecuniary k specific legacies, k 
afterwards bequeathed as follows : “ The pro- 

perty, my house, 21, North Street, St. Marylebone, 
let on lease at £40 a year, £1,000 New 4 per cents., 
£1,500 in the 3 per cent. Consols, £045 in the 
three Reduced, k £20 per annum in the long 
annuities, all this I give to my wife, with the 
residue <fc interest, should there be any ” : — Held : 
the widow took a life interest only in the general 
residue including the particulars enumerated in 
the concluding clause, but of those particulars she 
was entitled to the enjoyment in specie .— Vaugiian 
v. Buck (1841), 1 Pii. 75 ; 6 Jur. 23 ; 41 E. R. 
559, L. C. 

Annotations Consd. Tickner r. Old (1874), L. li. 18 Eq. 
422. Reid. Oakes v. Strachcy (1813), 18 Sim. 414; 
Sutherland v. Cooke (1844), 1 Coll. 408 : Chambers v. 
Chambers (1846), 10 Jur. 326 ; Marks r. Solomons (1850), 
19 L. J. Ch. 555 ; 1 te Barratt, National Provincial Bank 
v. Barratt, 11925] 1 Ch. 550. 

7791. — .] - Testator gave his free- 

hold estate k “ property whether real or personal ’* 
to M. 8. for life, k after her decease he gave all his 
freehold estate k property to 8. H. k his wife for 
their lives, k after their decease he gave all his 
freehold property to their children for an estate 
of inheritance in fee simple ; but in case none 
should attain twenty-one, lie gave his freehold 
estate k property to W. M., his heirs k assigns, in 
fee simple. He charged his personal estate with 
the payment of several legacies, k the residue 
of what he should die possessed of was to become 
the property of M. 8. ; H eld : M. 8. was entitled 
to the personal estate, k 8. Jl„ his wife k children, 
took no interest in the personal estate. — Hollings- 
worth r. Sharks haft, Andrews v. Sitakkshaft 
( 1 S 5 1 ) , 14 Beav. 492 ; 21 L. J. Ch. 722 ; 51 E. R. 
375. 

7792. Gift of life estate — Substituted gifts of 
parent’s share to children Life estate not enlarged.] 

— Testator devised freeholds in terms which gave 
life estates to his children equally, k unto the 
children of such children as might be dead, who 
were to take their parents’ share only Held: 
the life estates of the children were not enlarged 
by the substituted gift. — Sturgis v. Dunn (1855), 
19 Beav. 135 ; 52 E. R. 300. 

7793. Gift over to children -Effect of words 

“die without issue.”]— Testator by his will be- 
queathed to each of his five daughters £400 per 
annum , to be payable during their natural lives k 
after their respective decease he gave the same to 
their children respectively, share k share alike, 
such children not to be entitled to more than their 
deceased parent’s share ; k in case any or either of 
his daughters should die without issue, he directed 
such annuity to cease k fall into the residue of his 
estate Held : the words “die without issue” 
did not enlarge the gift to the daughters to an 


absolute gift. — Hedges v. Harpur, Hedges v. 
Blick (1858), 3 I)e G. k J. 129 ; 27 D. J. Ch. 742 ; 
32 L. T. O. 8. 07 ; 4 Jur. N. S. 1209 ; 0 W. R. 842 ; 


44 E. R. 1218, L. JJ. , , u 

Annotations : — Consd. Lett v. Randall (1860), 30 L. J. Ch. 
110. Reid. Hill v. Rattoy (alias Potts) (1862), 2 John. & 
H. 634 ; Re Birks, Kenyon t\ Birks (1899), 68 L. J. Ui. 
319. 


7794 . — — _ Subsequent words giving power to 
sell & dispose.] — An express life estate given by 
testator in his property to his wife held not to be 
enlarged into an absolute interest by subsequent 
words giving her liberty to sell &» dispose of the 
whole or any part of the property, k declaring 
that all the property remaining at her death should 
be divided among certain persons, k at tlie wife’s 
death a moiety of the property was to be divided 
among six persons, k the other moiety was to be 
divided among three. — Rose v . Rowe (1809), 21 


L. T. 349 ; 17 W. R. 1077. 

7794a. Devise charged with payment for speci- 
fied number of years.] — A devise in 1822 of real 
estate to 8., upon condition that she pay £50 to B. 
by instalments of £10 a year ; but in case 8. dies 
without issue, the land to go to T. or his heirs, 
“ in consideration that he pays to J. or his heirs 
the sum of £250, twelve months after the death 
of 8.” : — Held: the gift conferred upon 8. a fee 
simple by reason of the charge of £50 *, k the gift 
over was to take effect upon her death without 
issue then living, from the direction that the 
executory devisee was to pay the £250 twelve 
months after the? death of 8. — Blinston v. Wah- 
burton (1850), 2 K. k J. 400 ; 25 L. J. Ch. 408 ; 27 
L. T. O. 8. 232 ; 2 Jur. N. 8. 858 ; 09 E. It. 838. 

Gift for life with superadded power.]— Nee 
Powers, Vol. XXXVII., pp. 389-397, Nos. 31-97. 


Sub-sect. 5.- — Presumption in Favour of Donee. 


7795. General rule.! — A devisee is to be favoured 
ns much as an heir-at-law.- Anon. (1701), 0 
Mod. Rep. 133 ; 87 E. K, 889. 

7796. .' - Being a grant the devise must be 
taken most strongly against the gran ter (Pol- 
lock, C.B.).- Cooper v. Woolfttt (1857), 2 
H. k N. 122 ; 20 L. J. Ex. 310 ; 29 D. T. O. 8. 
212 ; 3 Jur. N. 8. 870 ; 157 E. R. 51. 


Compare Deeds, Vol. XVII., pp. 290 -291. 
Application of rule Liability to contribute 
to partnership debts.] See Partnership, Vol. 
XXXVI., pp. 439, 440, Nos. 1009, 1070. 

Presumption against charge on specific 
devise.] — See Executors, Vol. XXIII., pp. 512, 
513, Nos. 5791-5794. 


7797. Exception to rule — Presumption in favour 

of creditors.] — The general principle, that in a 
doubtful case the ct.. inclines to the construction 


in favour of creditors rather than against them 
(Plumer, V.-C.). — Noel v. Weston (1813), 2 
Ves. k B. 209 ; 35 E. R. 321. 


8 ub -sect. 0.- Gifts with W ords of 

Limitation. 

A. (lifts of J\ cully: 

(a) llule in Shelley's Case. 

See , now , Law of Property Act, 1925 (c. 20), 
s. 131. 

7798. Statement of rule.| - -Rule that where the 
ancestor takes an estate of freehold k in the 


PART XVI. SECT. 19. SUB-SECT. 5. 

7795 i. (ieneeal rule.) — lie Me- 
Vickers’ Contract, 25 L. R. Ir. 307. 

- IR. 


PART XVI. SECT. 19, SUB-SECT. 6. 
* — A. (a). 

o. Application of rule.] --- Merritt 
r. Merritt (1866), 12 V. L. R. 


473.— AUS. 

p. .] — In the Will of O’Leary, 

Bullen t>. O’Leary, (1918] V. L. It. 
297.— AUS. 
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Part XVI. — Construction. 


same gift or conveyance an estate is limited 
either mediately or immediately to his heir either 
in fee or in tail the heirs are words of limitation 
of the estate & not words of purchase. Secus, 
where the ancestor takes only a chattel interest or 
the limitation is to the heir in the singular number. 
— Shelley’s Case, Wolfe v. Siielley (1581), 
1 Co. Rep. 93; Moore, K. B. 136 ; 1 And. 09 ; 70 
E. R. 199. 

Annotations CoDSd. Petty v. Goddard (1002). O. Bridg. 
35. Apld. Pibus v. Milford (1074), 1 Vont. 372. Consa. 
Newcomen v. Barkham (1710), 2 Vern. 720 ; Mlnshull v. 
Minehull (1737), 1 Atk. 411 ; Trodd v. Dowua (1742), 2 
Atk. 304 ; Bagwhaw v. Spencer (1748), 1 Yea. Sen. 14 2. 
Apld. Saycr v. MaBterman (1757), Amb. 344. Consd. 
Goodtltle d. Sweet v. Herring (1801), 1 East, 204. Apld. 

Consd. 


A1UUU Y, JL A ill 1 I i \iooo; f 1 ^ 1 , t\- Ul. 11 AO. JL/IDkU 

Nicholson v. Welford (1840), 12 Ad. A El. 01. Consd. 
Harrison v. Harrison (1844), 7 Man. A' G. 1)38 ; Harvey 
v. Towell (1847), 7 Hare, 231. Apld. Doe d. Cannon v. 
ltucastle (1810), 8 C. B. 870; Voder r. Carter (1854), 
21 L. T. O. S. 93. Consd. Coape r. Arnold, Arnold v. 
Coapc (1855), 4 Do G. M. A G. 574. Distd. Parker v. 
(dark (1855), 3 Hm. A G. 161. Consd. Grimaon v. 
Downing (1857), 4 Drew. 125 ; Lewis ». Hopkins (1857), 
5 W. R. 243. Apld. Roddy t\ Fitzgerald (1858), 6 H. L. 
(’as. 823; Johnson v. Rutherford (1801), 3 L. T. 649; 
Mills r. Seward (1861), 1 John. & H. 733 ; Spencer. Spence 
(1862), 12 C. B. N. S. 199. Distd. Thorpe r. Thorpe 
(1862), 1 H. & C. 320; Greaves r. Simpson (1804), 33 
L. J. Ch. Oil. Apld. Fuller v. ('hander (1800), L. it. ‘2 Eq. 
082 ; Denman r. Jones (1867), 10 L. T. 7 87. Dista. 
Brookman v. Smith (1871), L. It. 6 Exch. 291. Consd. 
Cooper r. Kynoch (1872), 41 L. J. Ch. 290. Apld. Re 
White Sc Hindle’s (’ontruet (1 877). 7 Ch. D. 201. Consd. 
Smith r. Butcher (187 8), 10 Ch. 1). 113. Expld. Bowen 
r. Lewis (1884), 9 App. Cas. 890. Apld. Richardson r. 
Harrison (1885), 10 Q. J?. D. 85. Distd. Redder v. Hunt. 
(1887), 18 Q, B. D. 5(55. Apld. H< Bird A Barnard’s 
Contract (1888), 59 L. T. 100. Distd. Evans r. Evans, 
118921 2 Ch. 173. Apld. He Barrett (1894), 39 Sol. Jo. 
9 ; Van Grutten v. Foxwell, Fox well v Van Grutten 
I1897J A. C. 658; Foxwell r. Van Grutten (1900), 82 
L. 7'. 272 ; He Watson A Moriison’s Contract, Watson v. 
Kerr (1900), 4 1 Sol. Jo. 529; He Youman’s Will, [1901] 
l (’ll, 720. Consd. Pelham Clinton v. Newcastle, j 1 902 j 

1 Ch. 34. Apld. He Buckton, Bnckton r. Buekton, (19071 

2 Ch. 406. Consd. Hr Davison's Sett lint., Cattennole 
Davison r. Munby, 119131 2 Ch. 498. Distd. Hr Lawrence, 
Lawrence r. Lawrence, [1915] I ( ’ll. 129. Apld. Sileoeks 
r. Sileoeks, [1910] 2 Ch. 101. Distd. He Hobbs, Hobbs 
r . Hobbs, 11917] I < ') » . 509 ; Tie Hussey A Green's Con- 
tract, He ilussey, Hussey v. Simper, [1921J 1 Ch. 500. 
Apld. He Norrlngtou, Nomngton r. Norrlngtou (192.5), to 
T. L. R. 90 ; He Hammond, Parry v. Hammond, 1 1921 1 2 
Ch. 270 ; lie Hack, Bondman r. Headman. 1 1 925] 1 Ch. 033. 
Refd. Conn don »*. Clerke (1(513), Hob. 29; Beck’s Case 
(1(530), Litt. 314; Holland r. Fisher (1(5(52), O. Bridg. 
181 ; Luddington v. Kime ( 1 (597 ). 1 Ld. Raym. 203; 

< ioodright r. Wright (1717), J P. Wins. 397 ; Dawes v. 
Fcrrais (1722). Prec. Ch. 589; Shaw r. Weigh (1725), 
Fortes. Rep. 58 ; Good right v. Pulhn (172(5). 2 Eq. (’as. 
Abr. 315 ; Papillionr. Voice (1728), Kid. W. 27 ; Hopkins 
(alias Dare) Hopkins (1738), 1 Atk. 581 ; Newcoinnn 
r. Bethlem Hospital (1741), Amb. 785; Lettdeulier r. 
Tracy (1754 ), 1 lveny. 50; Wright v. Pearson (1758), 
Amb. 358 ; Austen v. Taylor (1759), 1 Eden, 301 ; Alpa.ss 
r. Watkins (1800), 8 Term Rep. 510 ; Poole r. Poole 
(1804), 3 Bos. A P. 020 ; Curtis r. Price (1805), 12 Ves. 
89 ; Lyon v. Mitchell (181(5), 1 Madd. 107 ; Heneage r. 
Andover (1822), 10 Price, 230 ; Doe d, Gallini r. Gallini 
(1833), 5 B. A Ad. 021 ; Let's r. Mosley (1830), 5 L. J. 
Ex. Eq. 78 ; Scarborough r. Doe d. Saxile (1830), 3 Ad. A 
El. 897; Dumsdny r. Hughes (1837), 4 Scott, 209 ; 
Douglas r. Congreve (1838), 8 L. J. Ch. 53 ; Jackson v. 
Noble (1838), 2 Jur. 251 ; Holloway r. Clarkson (184 2), 
0 Jur. 923; Toller r. Attxvood (1850), 15 Q. B. 929; 


r i i • d\ \ 


r-w it f 1 


Kavanagh . __ . 

Ward (1853), li Hare, 196 ; Voller v. Carter (1851), 24 
L. J. Q. B. 50 ; Wright r. Vernon (1854), 2 Drew. 439 ; 
Ex p. Wynch (1854), 5 Dc G. M. AG. 188 : Woodhouso 
r. Herrick (1855), 1 K. A J. 352 ; Chamberlayne v. 
Chamberlayne (1850), 25 L. J. Q. B. 187 ; Croft a r. 
Middleton (1850), 25 L. J. Ch. 513 ; Iladdelscy r. Adams 
(1856), 22 Boav. 266; Towns v. Wentworth (1858), 11 


Moo. P. O. C. 526 ; Jordan v. Adams (1861), 9 C. B. N. S. 
483 ; Davenport v. Davenport (18G3), 1 Hem. & M. 775 ; 
Holmes v. Prescott (1864), 11 L. T. 38 ; Seymour v. 
Vernon (1864), 33 L. J. Ch. 690 ; Collier v. McBcan (1865), 
6 New Ret). 192; PhillipR v. James (1865), 13 W. R. 
543; Rc Jeaffreson’s Trusts (1806), L. R. 2 Eq. 276; 
Powell r. Boggis (1806), 14 W. R. 670 ; Bradley v. Cart - 
wright (1807), L. R. 2 C. P. 511 ; A vein v. Lloyd (1868), 
L. R. 5 Eq. 383 ; Herrick v. Franklin (1808), L. R. 6 Eq. 
593 ; Minton v. Kirwood (1808), 37 L. J. Ch. 600 ; Bcioloy 
*’■ Carter (1809), 4 Ch. App. 230; Sack ville -West v. 
Holmesdale (1870), L. R. 4 H. L. 543 ; Grier v. Grier 
(1872), L. R. 5 H . L. 088; Webb v. Sadler (1873), 28 
L. T. 388 ; Underhill v. Roden (1876), 45 L. J. Ch. 266 ; 
Allen v. Bowsey (1877), 37 L. T. 088 ; Hampton v. Holman 
(187 7), 40 L. J. Ch. 248 ; Comfort ij. Brown (1878), 10 
Ch. D. 140; Marshall v. G ingel 1 (1882), 21 Ch. D. 790 ; 
Morgan v. Thomas (1882) 9 Q. B. I_>. 643 ; Studd v. Cook 
(1883), 8 App. Cas. 577 ; MeGibbon v. Abbott (1885), 
10 App. Cas. 053 ; He Parry A Daggs (1885), 31 Ch. D. 
130 ; He Kirk A Randall A East A West India Dock Co. 
(1886), 2 T. L. R. 692 ; ltc Score, Tolman v. Score (1887), 

57 L. T. 40 ; He Allsop A Joy’s Contract (1889), 01 Ij. T. 
213; Milman v. Lane, [1901] 2 K. B. 745; He. Nash, 
Cook v. Frederick, [1909) 2 Ch. 450 ; He Simeoe, Voxvler- 
Simcoe v. Vowler, [1913] 1 Ch. 552 : lie Elton, Elton v. 
Elton, [1917] 2 Ch. 413. Mentd. Bedford’s Case (1593), 2 
And. 197 ; Lincoln College’s Case (1595). 3 Co. Rep. 

58 b ; Bingham's Case, Stroud d. Albert v. Horsey (1600), 
2 Co. Rep. 82 b, 91 a; Finch’s (Use (1606), 6 Co. Rep. 
63 a; Lillingston’s (Use (1607), 7 Co. Rep. 38 a; 
Stafford’s Case (1609), 8 Co. Rep. 73 a; Mary Portington’s 
(Use (1613), 10 Co. Rep. 35 b ; Yong v. Radford (1613), 
Hob. 3 ; Blamford v. Blamford (1615), 3 Bulst. 98 ; 
Butler v. Fincher (1G15), 2 Bulst. 302 ; Gough v. Howardo 
(1615), 3 Bulst. 121 ; Dymmock’s Case (1616), Cro. Jac. 
408 ; Havergil v. Hare (1616), 3 Bulst. 250 ; Eger ton's 
(Use (1619), Cro. Jac. 525 ; Hemming v. Brahason (1G60), 
(). Bridg. 1 ; Harrison v, Bowden (1661), l Sid. 29; 
Payne v. Barker (1662), (). Bridg. 18; Harwood v. 
Pldllips (1(563), O. Bridg. 461 ; Davies r. Kernpe (1664), 
(Urt. 2; Ellis r. Jaekson (16G4), 1 Sid. 229 ; Geary r. 
Bearcroft (1666), Cart. 57 ; Marsh v. Leo (1670), 2 Vent. 
337 ; C’oultman v. Senhou.se (1678), T. Jo. 105 ; Leigh r. 
LeigJi (1692), 2 Lot. 1539 ; Philips v. Bury (1694). CUrth. 
319 ; Scattergood r. Edge (1699), 12 Mod. Rep. 278 ; 
W ithers v. llurris (1702), 2 Ld. Raym. 80(5 ; Woodward’s 
Case (1702), 7 Mod. Rep. 2 ; Anon. (1703), 6 Mod. Rep. 
86 ; Falmouth v. Strode (1 707), 11 Mod. Rep. 136 ; Abbot 
v. Burton (1708), li Mod. Rep. 181 ; Marks r. Marks 
(1718), 10 Mod. Rep. 419: Ratcliffe’s Case (1 720), 

1 Stra. 267 ; Thornby v. Fleetwood (1720), 1 Stra. 
318 ; Dubber r. Trollope (1734), Amb. 453 ; Fuller v. 
Johnson (1 735), Let* temp. Hard. 158; Chauncey v. 
Needham (1737), Andr. 53; W r itham v. Lewis d. Derby 
(17 11). 1 Wils. 48 ; Vaughan d. Atkins v. Atkins (1771), 
5 Burr. 2761 ; Hawkins v. Kemp (1803), 3 East, 410 ; 
Tewkesbury Corpn. v. Dial on (1805), 2 Smith, K. B. 508 ; 
Cholmondeley r. Clinton (1820). 2 Jac. A W. 1 ; Doe d. 
Winter r. Permit (1826), 5 B. A C. 48 ; Doe d. Jones v. 
Williams (1833), 2 Ncv. A M. K. B. 602 ; Edwards r. R. 
(1854), 9 Exch. 628 ; Wright r. Mills (1859), 4 II. A N. 
488 ; Snell v. Finch (18G3), 13 C. B. N. S. 651 ; Clarke i\ 
Olcmmnns, Selway r. (’lenmmns (1866), 36 Ij. J. Ch. 171 
Daily r. De Crespigny (186<1), L. R. 4 Q. B. 180 Clarke v. 
Brad laugh (ISHI), 46 L. T. 49; Lightfoot v. Maybery, 
(1914] A. C. 782. 

7799. • j - When the ancestor by any gift 

or conveyance takes an estate of freehold, & in the 
same gift or conveyance an estate is limited, 
either mediately or immediately, to his heirs in 
fee, or in tail, the word, heir, in such case, is always 
taken as a word of limitation, & not of purchase. — 
Ambrose v . Hodgson (1781), 3 Bro. Pari. Cas. 410 ; 
1 E. li. 1405, IT. Ij. ; previous proceedings, sub nom. 
Hodgson v . Ambrose (1780), 1 T)oug. IC. B. 337. 

^linmhttinns : — Refd. White v. Warner d. WIdto (1782), 11 
East, 552, n. ; Goodright r. Herring (1785), 4 Doug. K. B. 
298 ; Doe d. Turner r. Kelt (1792), 4 Term Rep. 601 ; 
Denn d. KadelytTe r. Bagshaw (1796), 6 I’erni Rep. 512 ; 
Doe d. Scott r. Roueh (1816), 5 M. A S. 482 ; Cholmondeley 
r. Clinton (1820), 2 Jae. A W. 1 : Measure v. Geo (1822), 
5 B. A Aid. 910 ; Doe d. Jones v. Jones (1823), 1 B. A C. 
238 ; Mortimer r. Hartley (1848), 6 C. B. 819 ; Mortimer, 
Woste rm an, Sowden A Stephenson v. Hartley A Denton 
(1849), 19 L. J. C. P. 153 ; Van Grutten v. Foxwell, 
Foxwell r. Van Gruttou. [1897] A. C. C58. Mentd. 
PhlllipH r. Garth (1790), 3 Bro. C. C. 64 ; Pincke r. Curteia 
(1793), 4 Bro. C. C. 329 ; Elmsley r. Young (1835), 2 
My. A K. 780 ; He Bayley-Worthington A Cohen’s 
Contract, [1908] 1 Ch. 26. 


q. — .] — Atkinson r. I'uhdy 

(1908), 43 N. S. R. 274. — CAN. 

r. .] — Glendinmno r. 

tnron (1910), 14 W. L. R. 119. 

CAN. 


t. — .]— - lie MoAi.t.istku (1911), 
20 (). AV. R. 261 : 3 O. W r . N. 184; 
25 O. L. R. 17. - CAN. 

Khtate 

(Alta.), [1927] 4 1). L. R. 817 ; \l927] 


3 W. V T . R. 534. — CAN. 

— p c Keane’s Estate, 
[1903] 1 I. R. 215. ~IR. 

c. .1 — Ktwll v. Bradey, 4 

N. Z. L. R. 369 (S. C.).— N.Z. 
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Wills. 


Sect. 19. --Quantity of interest given: Sub-sect. 6, 

A . (a) & (6 ).] 

7800. .] — Re Walton’s Estate, No. 7907, 

post. 

.i — see , also , Real Property, Vol. 

XXXVIII., p. 705, Nos. 497, 498. 

7801. Nature of rule — Rule of law not of con- 
struction.]— Grimson v. Downing, No. 7859, post . 

.] — See , also, Real Property, Vol. 

XXXVIII., p. 706, Nos. 499, 500. 

Abolition of rule.] — See Law of Property Act, 
1925 (c. 20), s. 131. 

Rule applied to settlements.] — See Real Pro- 
perty, Vol. XXXVIII., pp. 705-708, Nos. 497- 
524. 

(6) Devise to One and His Heirs. 

7802. Fee simple conferred.] — A non. (1545), 
Beni. 30 ; 73 E. R. 948. 

7803. .] — Anon. (1608), Godb. 155 ; 78 

E. R. 95. 

7804. .] — Kene v. Allen (1627), Lilt. 5; 

124 E. R. 108. 

7805. — .] -Devise in remainder to A. A his 
lieirs, A for default over, is a fee. — G rumble v. 
Jones (1709), 11 Mod. Rep. 207 ; 2 Eq. Cas. Abr. 
300 ; 88 E. R. 993 ; sub num. Aumble v. Jones, 
1 Salk. 238 ; sub nom. Crumble v. Jones, Willes, 
167, n. 

Annotation s : — Apld. Preston d. Eaplo t\ Euimell (1739), 

Willes, 164. Reid. Gingrer d. White v. White (17 42). 

Willes, 348 ; Goodridgo v. Good ridge (1742), 7 Mod. Rep. 

453 ; Tyrone v. Waterford (18(50), 1 Do (1. F. &r J. (513. 

7806. — — .] — A devise “ to A. for life, with 
remainder to the nearest relation, viz. to B. my 
brother’s son, & his heirs ; remainder to my nearest 
of kin, first male then female,” directing that the 
estate should never be sold, but kept in repair, A 
descend to the family, conveys an estate in fee to 
B. — Preston v. Funnell (1739), 7 Mod. Rep. 
296 ; Willes, 161 ; 87 E. R. 1251). 

7807. .j — One having an only child X., 

who was married A had three children, T., R., A A. f 
devised his copyholds to X. his daughter for life, 
remainder to his granddaughter R., for life, 
remainder to trustees to preserve contingent 
remainders, remainder to the use of the issue of 
the body of his granddaughter R. in such parts, 
shares, A proportions, manner A form, as she should 
by deed or will appoint ; A in default of appoint- 
ment to the use of all A every the children of his 
granddaughter A their heirs, as tenants in common 
A, in default of such issue, to the use of all A every 
the other children of his daughter X. A their heirs 
as tenants in common, etc. ; A in default of such 
issue, to his own right heirs :—IIeld : upon the 
death of testator’s daughter A of his granddaughter 
R., without any appointment, an only child of the 
latter took an absolute fee.-— K. t\ Stafford 
(Marquis) (1806), 7 East, 521 ; 103 E. R. 201. 

Annotations: — Consd. Foster v. Hayes (1855), 4 F. Sc 1L 

717. Refd. Malcolm r. Taylor (1831), 2 Russ. & M. 416 ; 

Itoddy v. Fitzgerald (1858), 6 H. L. Cas. 823. 

7808. — — Testator devises to his daughters 
J. A E. “ their heirs, exors. A administrators, 
equally between them, all A every his messuages, 
lands, tenements A hereditaments, both freehold 
A leasehold, in, etc., to have A to hold to J. A E. 


their heirs, exors. A administrators equally ” :™ 
Held : testator by this devise, passed all his 
interest in the estates to his daughters in fee, to 
the exclusion of his right heirs. — Doe d. Crump v. 
Sparkes (1824), 4 Dow. A Ry. K. B. 246. 

7809. .] — Testator, who died in 1833, 

devised his residuary real A personal estate to his 
eldest son A his heirs, exors., etc., provided A his 
will was that, in case his son should die without 
leaving any lawful issue of his body, such part of 
his residuary estate as was freehold, A situate in 
certain places, should, at his death, be divided into 
two equal parts ; one of which parts he gave to his 
second son A his heirs ; A the other, to his daughter 
A her heirs : — Held : as to such i>art of testator s 
residuary estate as was freehold A situate in the 
places named, his eldest son took, not an estate tail 
in it, but an estate in fee, with an executory devise 
over to take effect at his death, in case he should 
have no issue then living . — Ex p. Davies (1851), 
2 Sim. N. S. 114 ; 21 L. J. Ch. 135 ; 15 Jur. 1102 ; 
61 E. R. 284. 

Annotations : — Apld. Parker v. Dirks (1854), l K. & J. 156. 

Consd. Coltsmou v. Coltsman (1868), L. It. 3 II. L. 121. 

Refd. Blinston v. Warburton (1856), 2 Jur. N. S. 858. 

7810. .] — Devise made in 1826 in these 

terms : ‘‘I gave A devise unto my wife, E., the 
lands, etc., to hold same unto her A her assigns, for 
A during her natural life, A after her decease I 
give A devise same to my nephew S. J., his heirs 
A assigns for ever ; provided always A my will is, 
that in case it should happen that my nephew 
shall depart this life before he shall have attained 
the age of twenty-one years, A if after he shall have 
attained such age of twenty-one years he shall die 
unmarried, or, having been married, without 
lawful issue, then 1 give same unto my brothers, 
T. J. A J. J., etc., A their lieirs for ever, as tenants 
in common”: — Held: testator’s nephew S. J. 
did not take an estate tail, but an estate in fee 
simple in the lands, with an executory devise over 
to testator’s brothers in the event of S. J . dying 
under twenty-one, or after that age dying without 
leaving lawful issue at the time of his death.—— 
Doe d. Johnson v. Johnson (1852), 8 Exeh. 81 ; 
22 L. J. Ex. 90 ; 19 L. T. O. S. 313. 

Annotation : — Apld. Clay v. Coles (1887), 57 L. T. 682. 

7811. -- .] -Atchison v. Le Mann, No. 7760, 

ante. 

7812. .j— Testator by his will duly executed, 

among other things, gave, bequeathed, A devised 
unto his grandson j. 1*., the house, gardens, 
buildings, middle croft A intack, unto him A his 
heirs for ever, forbidding any mtge. or any charge 
to be put upon any of his aforesaid buildings A 
lands, but to be free from all charge to the respec- 
tive heirs for ever Held : J. R. took an estate 
in fee simple in the above-mentioned promises, 
under that will. — R ye v. Bradbury (I860), 3 
L. T. 327. 

7813. — - — Expectant on termination of estate 
tali.] — Testator being seised in fee of certain real 
estate devised it to trustees upon certain trusts 
under which it was held that his only child took an 
equitable estate tail, A he further directed that on 
the death of liis child the estate should be “ legally 
conveyed A assured unto such heirs of my child 
or children in equal shares as they shall severally 

Hall v. Trull (1901), 21 C. L. T. 
565.— CAN. 

7802 viii. - - .1— lie Tuck (1905), 0 
O. W. R. 150 ; 10 O. L. It. 309.— 
CAN. 

7802 ix. — — .]— Re Kicndrew (1919), 
43 O. L. It. 185.— CAN. 

7802 x. .] — Finuoank r. Daly, 

[1918] 1 I. It. 284.— IR. 
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— A. (b). 

7802 i. Fee simple conferred.] — Her- 
oin v. Sisters of St. Joseph (1862), 
22 U. C. R. 204.— CAN. 

7802 ii. - — .1 — lie Casner (1885), 
G O. R. 282. — CAN. 

7802 Hi. .] — Dickson v. Dick- 

son (1885), 0 O. It. 278.— CAN. 


7802 iv. — .| - lie Tuaynok Sc 

Keith (1888), 15 O. It. 469. — CAN. 

7802 v. — — .] — Meyers v. Hamilton 
Provident A Loan Co. (1890), 19 
O. R. 358.— CAN. 

7802 vi. . ] — Grant v. Squire 

(1901), 21 C. L. T. 379 ; 2 O. L. It. 131. 

—CAN. 

7802 vii. -.] — lie McCallum, 
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A respectively attain the age of twenty-one years 
or be married, & to tlieir several A respective heirs 
A assigns for ever.” Testator’s child married A 
died leaving one child, who attained the age of 
twenty-one years A died unmarried A intestate : — 
Held : the remainder in fee simple expectant on 
the termination of the estate tail was disposed of 
by the will of testator, A the grandchild took an 
estate in fee simple by purchase, A not by descent, 
which passed to his heir-at-law. — Fox well v. 
Van Grutten (1900), 82 L. T. 272 ; 48 W. R. 653 ; 
16 T. L. R. 259, H.L. 

7814. Primary limitation life estate.] — Thornton 
v. Blackbourne (1731), 2 Eq. Cas. A hr. 303 ; 22 
E. R. 255, L. 0. 

7815. Remainder to “ heirs.”] — Colson 

v. Colson (1744), 2 Atk. 246 ; 26 E. R. 552; sub 
now. Coulson v. COULSON, 2 Stra. 1125; 2 Eq. 
Cas. Abr. 318, L. C. 

Annotations : — Consd. Bagahaw v. Spencer (1748), 1 Vcs. Sen. 
14 2. Apld. Suyur v. Masterman (1767), VVilm. 38G. 
Consd. Wright v. Pearson (1 768), 1 Eden, 111). Apld. 
Austen v. Taylor (1769), 1 Eden, 301. Consd. Hodgson 
v . Ambrose (1780), 1 Doug. Iv. 1L 337 ; Goodtitlo d. Sweet 
i\ Herring (1801), 1 East, 261. Apld. Hoe v. Bedford 
(1816), 4 M. & S. 302. Distd. Brouneker v. Hagot (181G), 

1 9 Yes. 674. Consd. Doe d. Jones v. Jones (1823), 1 B. & G. 
238. Reid. Lister v. Lister (1763), 3 Keny. 1 ; Garth v. 
Baldwin (1766), 2 Yes. Sen. GIG ; Doe d. Long r. Laming 
(17G0), 2 Burr. 1100 ; Strong v. Tcatt, (1769), 2 Burr. 912 ; 
Jones v. Morgan (1783), 1 Bro. C. C. 20G ; Poole v. Poolo 
(1804), 3 Bos. & 1*. G20 ; .lesson r. Wright (1820), 2 Bli. 
N. S. 1 ; Measure v. Gee (1822), 6 B. 6c Aid. 910 ; East 
v. Twyford (1863), 1 H. L. Can. 617 ; Jordan i\ Adams 
(1801), 9 V. B. N. S. 483. Mentd. Milward v. Serjeant 
(1 780), 14 East, 00, n. ; Daintry v. Daintry (1796), 0 
'i'erm Hep. 307. 

7816. ,j Ambrose r. Hodgson, No. 

7799, ante. 

7817 . Testatrix devised real estate, 

of which the legal estate was outstanding, to 
trustees during the life of A., upon trust- to pay 
her the rents ; with an ultimate remainder, if B. 
should die in the lifetime of A., to the heirs of A. 
A. A B. were both living: — Ilchl: as A.'s lift: 
estate A the remainder to her heirs were both 
equitable, the two estates united according to the 
rule in Shelley's Case , Xo. 7798, ante ; A A. took an 
equitable contingent remainder in fee. — Hr White 
A JTindle (1877), 7 Ch. I>. 201 ; 17 L. J. Ch. 85 ; 
37 E. T. 574 ; 26 W. R. 124. 

7818. - — — — - — Testator devised certain 

land to his sons successively for life, beginning 
with the youngest, & after their death “to be 
for ever enjoyed by the oldest surviving heir 
of his oldest surviving son for their life or 
lives for ever ” : — Held : upon the true construc- 
tion of the will, the rule in Shelley's Case , No. 7798, 
ante , did not apply, A the eldest surviving son of 
testator took only a life estate. — Redder v. Hunt 
(1887), 18 Q. B. I). 565 ; 56 L. J. Q. B. 212 ; 56 
L. T. 687 ; 35 W. R. 371 ; 3 T. L. R. 399, C. A. 

7819. Remainder to “ right heirs.’’] — 

Testator, by a will made subsequently to Wills 
Act, 1837 (c. 26), aft er directing that his debts A 
funeral A testamentary expenses should be paid by 
his exors. as soon as conveniently might be after his 
decease, devised all his real A personal estate to 
trustees, whom he afterwards appointed his exors., 
in trust to pay the rents A proceeds thereof to liis 
son .1. 8. for his natural life ; A, from A after the 
death of J. S., in trust for the right- heirs of him 
J. 8. for ever : — Held : by reason of the direction 
to them to pay debts, the trustees took the legal 
estate in fee, A inasmuch as the estate for life A 
the estate in remainder were both equitable estates, 


the rule in Shelley's Case , No. 7798, ante , applied, 

A J. 8. took an equitable estate in fee. — Spence v . 
Spence (1802), 12 C. B. N. 8. 3 99 ; 31 L. J. C. P. 
189 ; 6 L. T. 538 ; 10 W. R. 605 ; 3 42 E. R. 1119. 

Annotations : — Apld. Marshall v. Gingell (1882), 21 Ch. P. 
790; Re Brooke, Brooko v. Brooko, [ J 894 J 1 Oh. 43. 
Reid. Re Lashmar, Moody v. Ponfohl, [1891] 1 Ch. 258. 

7820. .[ -By a will made in the year 

1833 testatrix devised a freehold messuage unto 
trustees, their heirs A assigns, upon trust for her 
daughter during her life, A after her decease upon 
such trusts for the lawful child or children of the 
daughter as she should by deed or will appoint, A 
“ in default of such appointment ” in trust for 
the daughter’s right heirs. Testatrix directed that 
the receipts of her daughter should be a discharge 
to the trustees, that the messuage should be 
enjoyed by her daughter free from the debts, 
control, or engagements of any husband w r itli 
whom she might intermarry, A that the trustees 
might reimburse themselves. Testatrix authorised 
the trustees, their heirs or assigns, also to sell the 
messuage with the consent of her daughter “ or 
other the persons or person who shall be bene- 
ficially interested under the trusts. ’ ’ The daughter 
after her mother’s death granted the messuage to 
(lefts, in fee simple, A died without having been 
married. Pltf. her heir-at-law, having brought an 
action to recover the messuage : — Held : both the 
estate for life devised to the daughter A the 
remainder to her right heirs were equitable estates ; 
consequently the estate for life A the remainder to 
the right heirs coalesced pursuant to the rule in 
Shelley's Case , No. 7798, ante . — Richardson v. 
Harrison (1885), 36 Q. B. J). 85 ; 55 L. J. Q. B. 
58 ; 54 Ij. T. 456, C. A. 

Annotations ;■ — Consd. Re Brooko, Brooko r. Dickson, [1923] 

2 Ch. 206. Refd. Evans v. Evans, [1S92] 2 Ch. 173. 

7821. -.] — Testator gave certain free- 

hold estat es to trustees upon trust for management 
A to receive the rents A profits thereof, A after 
payment of necessary repairs A outgoings to pay 
thereout to each of his eight first cousins therein 
named the sum of £60 per annum for their lives A 
then to pay the residue of such net rents A profits 
half-yearly to W. for his life, A from A after the 
respective deceases of the annuitants A W. upon 
trust to convey the said freehold estates, together 
with any accumulations of rents in the hands of 
the trustees, unto the right heirs of W. : — Held : 
the rule in Shelley's Case , No. 7798, ante, applied, 
A W. was entitled to the property in fee simple 
subject to the annuities. — Be You man s’ Will, 
[1901] 1 Oh. 720 ; 49 W. R. 509 ; 45 Sol. Jo. 426 ; 
sub now. Be You man s’ Will, Ex p. Great 
Central Ry. Co., 70 L. J. Ch. 430 ; 84 L. T. 201. 

7822. — - — .] — Testator by his will gave 

his real estate to trustees on trust for his son for 
his life A after his death, subject to an interest 
to his son’s widow during her life or until re- 
marriage, on trust for all the children of the 
tenant- for life who should attain tw T enty-one or, 
if daughters, should marry under that age. A 
if there should be no child of the tenant for life, 
“ then upon trust for the right heirs ” of the tenant 
for life. The* tenant for life died without ever 
having had any children : — Held : the rule in 
Shelley's ('use. No. 7798, ante , applied, A, in the 
(wants which had happened, there W’as a gift of a 
life estate to the tenant for life with a contingent 
remainder to his right heirs, subject to his widow’s 
interest, A the fee passed under the will of the 


78161. Primary limitation life estate 
— Remainder to “ heirs." \ — Dob d. 
Anderson r . Fairfield (1847), 3 
U. C. H. 140.-- CAN. 


7815 ii. Rogers r. Low’ 

tiiian (1879), 27 Gr. 559.— CAN. 

7816 iii. .1 — Smith v 

Smith (1885), 8 O. B. 07 7 — CAN. 


7816 iv. - — Re Rusk, 

[1924] 1 D. L. U. 437 ; [1924] 1 
\V. IV. R. 119; 18 Sask. L. R. 62.— 
CAN. 
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Sect. 19. — Quantity of interest given : Sub-sect. 6, 

A. ( b ), (c) & ( d ) i 

tenant for life. — Re North no ton, Norrington v. 
Norrington (1923), 40 T. L. K. 90. 

7823. — — Remainder to “ heir-at-law.”] — 
A limitation to a man for life, & then to his heirs 
at law is a fee simple (Grant, M.R.). — O'Keefe v. 
Jones (1807), 13 Ves. 413 ; 33 E. It. 349. 

7824. .] — Re Barrett (1894), 39 

Sol. Jo. 9. 

7825. — ---.] — By his will testator, among 

other clevises of freeholds & copyholds, devised liis 
two copyhold houses, gardens, A premises situate 
in the parish of B., & also a piece of copyhold land 
adjoining, to his nephew G. B. for life without 
impeachment of waste, & after his death he 
devised the same premises to the “ heir-at-law ” of 
G. B. There was no special custom of descent in 
the manor of B. affecting these copyholds i—llcld : 
the use of the expression “ heir-at-law ” did not 
exclude the operation of the rule in Shelley's Case , 
No. 7798, ante, which accordingly applied, <fc G. B. 
was entitled in customary fee simple for an estate 
to him & his heirs according to the custom of the 
manor. — Re Hack, Headman v. Headman, [1925] 
Ch. (133 : 94 L. J. Hi. 343 ; 133 L. T. 134 ; 09 
Sol. Jo. 002. 

7826. “ Absolutely/*]— The word 

“ absolutely ” superadded to the word “ heir-at- 
law ” in a devise of real estate is a word delining 
the estate which the heir is to take A has the same 
effect as if technical words of limitation had been 
used, making the heir a new stock of descent as a 
designated taker by purchase. Where therefore 
testator devised real estate in trust for W. for his 
life, & afterwards in trust “ for his heir-at-law 
absolutely ” : — Held : W. took only an equitable 
estate for life, & his heir-at-law took by purchase 
an equitable estate in fee simple. — Re 1 1 ussioy & 
Green’s Contract, Re Hussey, Hussey v. 
Simper, [1921] 1 Ch. 566 ; 90 L. J. Ch. 253 ; 121 
L. T. 783 ; 37 T. L. It. 407 ; 05 Sol. Jo. 357. 

7827. Remainder to “ heirs & assigns.”] — 
Testator gave, devised <fc bequeathed all his real <fc 
personal estate to a trustee upon trust for A. «fc his 
assigns, so that he should be entitled to the rents 
<fc profits thereof for life, A after his decease upon 
trust for the heir or heiress-at-law of A., his or her 
heirs & assigns for ever: — Held: A. was only 
entitled to an estate for life, with a limitation in 
fee simple by way of purchase to the person who 
at his death should answer the description of his 
heir or heiress-at-law r . — Greaves v. Simpson 
(1861), 33 L. J. Ch. 641 ; 10 L. T. 449 ; 10 Jur. 
N. S. 609 ; 12 W. R. 773. 

Annotations : — Refd. Fuller v. Chainicr (1860), L. It. 2 Eq. 
682 ; Evans v. Evans, [1892] 2 Ch. 173. 

7828. - — Remainder to next lawful heir.] - 

Devise of freehold houses unto A., B., A C., in equal 
shares, during only their natural lives, “ A alter 


their decease I give & bequeath the said freehold 
estate unto the next lawful heir of A. all the said 
freehold estate for ever ” : — Held : the limitation 
fell within the rule in Shelley's Case , No. 7798, 
ante, A A. took an estate in fee simple. — Fuller v. 
Cuamier (1866), L. R. 2 Eq. 682 ; 35 L. J. Ch. 772 ; 
12 Jur. N. 8. 642 ; 14 W. R. 913. 

Annotations : — Apld. Sileoeks v. Silcooks, [1916] 2 Ch. 161. 

Consd. lie Hussey & Green’s Contract-, Re Ilussoy, Hussey 

v. Simper, [1921] 1 Ch. 566. Refd. Evans v. Evans, 

[1892] 2 Ch. 173. 

7829. Effect of limitation over on failure of 

Issue.] — Testator being seised in fee of certain 
freehold land, A also of copyholds of the manor A 
forest of Knaresborough, which copyholds w’ere 
not by custom entailable, after devising a freehold 
estate at II. “ to the child or children wiiich his 
wife should bear to liim, their heirs A assigns,” 
proceeded as follow s : ”1 give, devise, A bequeath 
to my son J. 8. bis heirs A assigns for ever, the 
copyholds, amongst- other property ; but, if it 
shall happen my said son J. 8. shall die without- 
leaving any child or children, in that case 1 give, 
devise, A bequeath all the before-mentioned estates, 
etc., unto my live children, illegitimate — naming 
them, their heirs A assigns for ever, to be equally 
divided amongst t hem, share A share alike : A, 
if any of my live children should die before they 
come of age w ithout issue, such share of him, her, 
or them so dying shall go equally amongst the 
survivors : My will also is, A I hereby order A 
direct, that, if my present wale E. should leave no 
issue to inherit the freehold estate at II., that all 
the estate, at II., shall he subject to the same mode 
of distribution amongst my aforesaid live children 
as all the other property above mentioned given A 
bequeathed to my son J.S.,in case be die without 
issue ” : — field : if the lands had been of freehold 
tenure, J. 8. would under the above devise have 
taken an estate fail, with remainder over to the 
live illegitimate children — the words “ child or 
children” being used in the sense of ‘‘issue” 
generally; but, the lands being copyhold incapable 
of being entailed, he took a fee simple conditional, 
on which no remainder could he limited. — Doe d. 
Blerard v. Simpson (1842), 3 Man. A G. 929 ; 

3 Scott, N. R. 771 ; 133 E. R. 1114, Ex. Ch. ; 

a ffy. 8. C. sub vo)u. Doe d. Simpson r. Simpson 
( 1838), 4 Bing. N. C. 333. 

Annotations:- Distd. Hard cattle v. Dennison (1861), 10 
G. B. N. S. 606. Refd. Bamford v. Chadwick (1854), 23 
L. J. C. P. 172 ; Bamford v. Lord (1854), 14 0. B. 708 *, 
Richards v. Davies (18(52), 13 C. B. N. S. 69 ; Pemberton 


vt Barnes, [1899] 1 Ch. 


511 . 


(c) Devise lo One for Ever. 

7830. Whether fee simple conferred.] — A devise 
of a particular house for ever passes a fee simple 
by force of the words of perpetuity, notwithstand- 
ing testator had Indore devised all his fee simple 
lands A tenements. — C hamrerlatne v. Turner 


7829 i. Effect of limitation over on 
failure of issue.] — Harris i\ Per- 
petual Trustee Co., Ltd. (1893), 
14 N. S. W. Eq. 133.— AUS. 

7829 ii. .] — Evans r. Kr\<; 

(1895), 21 A. IL 519 ; 24 S. C. R. 356. 
—CAN. 

7829 iii. -Fisher r. Harry. 2 

Hotf. 153.— IR. 

7829 Iv. .]— Wilson v. Maddi- 

fiox. Chehnut (1868), 16 W. R. 417. 

— IR . 

7829 v. - .] — Sandes v. Cooke 

(1888), 21 L. It. Ir. 445, 460.— IR. 

7829 vi. .] — Baird’s Trustees 

v. Jackson (1903), 6 F. (Ct. of SeHB.) 
472 ; 40 Be. L. R. 585 ; 10 S. L. T. 
719.— SCOT. 


d. Gift to tiro in equal shares - 
<D their heirs during their successive 
generation — Estate tail conferred.] — 
Bariiam v. Turner (1913), 14 B. R. 
N. 8. W. 87.— AUS. 

e. Effect of limitation over cm failure 
of heirs.] — Doe d. Bittler v. Stevens 
(1844), 6 O. S. 63.— CAN. 

L — Dale r. McGuinn (1866), 

15 Gr. 101.— CAN. 

S- .]— Re Colliton A Lander- 

can (1888), 15 O. It. 47L— CAN. 

h. Devise to one & his heirs for 
ever — Estate tail conferred .] — Doe d. 
McIntyre v. McIntyre (1850), 7 
U. C. R. 156.— CAN. 

k. .]— Culbertson v. Me- 

CuLLOUtw ( 1900 ), 27 A. R. 4 59.- -CAN. 


l. — - .] -- Stratford r. 

Powell (1807), 1 Ball & B. 25. — IR. 

m. — .] ~ Re Thompson’s 

Estate (1861), 16 I. Ch. R. 228.— IR. 

n. .] — O’IIanlon v. Us- 

thank (1872), 7 I. R. Eq. 08 —IR. 

o. — .] — Jones v. It van 

(1874), 9 I. Kq. R. 249.— IR. 

p. .] — Williams v. Wil- 

liams (1818), 1 Nfld. L. R. 103.— 

NFLD. 

PART XVI. SECT. 19, SUB-SECT. 6. 
—A. (o). 

7830 I. Whether fee simple, conferred.] 
—Black r. Cox (1901), 27 V. L. R. 
609.-- AUS. 
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(1028), Oro. Car. 320; W. Jo. 105; 79 E. R. 

713. 

Annotations Refd. Doe d. Herbert v. Thomas (1835), 3 

Ad. & El. 123. Mentd. UaBeoigne v. Barker (1743), 3 

Atk. 8 ; Doo d. Smith v. Galloway (1833), 5 B. & Ad, 43 ; 

Cuthhert v. Robinson (1882), 51 L. .1. Ch. 238 ; Co won r. 

Truefitt, 11899] 2 Oh. 309. 

7831. - .J — Tlie words aro, “ I devise to my 
daughter all my right, title, & property in a certain 
messuage called Heale Down, from & immediately 
after my decease, without impeachment, to her Sc 
her heirs for ever Sc ever. But if she shall fortune 
to die without issue, or not having attained the 
ago of twenty-one years, then I give the same to my 
dear wife in manner Sc form aforesaid.” That 
must be, “ to her Sc her heirs for ever Sc ever.” 
Then follows a devise of the residue to his wife, 
Sc after that a proviso, “ that if in case my daughter 
shall survive my said wife, then I give all my said 
lands, etc., to my said daughter, .lane, for ever & 
ever without impeachment.” It is not easy to 
comprehend all that testator had in his mind ; 
but upon these words, which give all that he had 
to his daughter for ever, upon her surviving her 
mother, there is no reason to say that he intended 
to give her any other estate than an estate in fee. 
lie has omitted the word heirs ; but it is impossible 
not to see that he meant to give her the absolute 
property (Mansfield, C.J.).— Eastman v. Baker 
(1808), 1 Taunt. 171 ; 127 E. R. 799. 

Annotations Mentd. Right. r. Day (1812), 6 East, 67; 

Piercy r. Gardner (1837), 3 Bing. N. ( ’. 718 Mortimer v. 

Hartley (1819), 3 De G. <N Sin. 316 Johnson r. Simeoek 

(1861), 7 H. N. 344. 

7832. - -- .; Doe d. Ikche (Lady) r. Roper, 
No. 7737, ante. 

7833. . ' Testator devised & bequeathed his 

property as follows : “ T give Sc bequeath all my 

property real Sc personal, of whatever nature or 
kind, wheresoever to be found, in possession, 
reversion or expectancy, to which I am legally or 
equitably entitled, unto my dear wife, C. E. 
absolutely, Sc to be by her willed to any or either 
of my children in any manner suitable to her 
wishes, to hold to her for ever, Sc I appoint her 
extrix. of this my will, hereby revoking all other 
wills ” ; — 1 1 eld : the wife took the property 
absolutely ; but a trust was engrafted on it for the 
benefit of testator’s children, who might survive 
her, with a power for her to appoint it among them 
by will, as she might think fit. — Evans v. Evans 
(1805), 38 L. J. Cli. 002 ; 10 L. T. 59 ; 12 VV. R. 508. 

7834. - Right heirs for ever.] -Devise ‘‘to 
the right heirs of my grandfather S., deceased, by 
M. his second wife, also deceased, for ever ” : — 
Held : Die first words created an estate tail, which 
was not) enlarged into an estate in fee by the use 
of the words “ for ever.” — V ernon v. Wktght 
( 1858), 7 It. L. Cas. 35 ; 28 L. .T. Eli. 198 ; 32 L. T. 
O. H. 11 ; 4 Jur. N. 8. 1113 ; 11 E. R. 15, 11. L. ; 
affg. S. C. sub nom. Wright v. Vernon (1854), 2 
Drew. 439. 

Annotations: — Refd. Allgood r. Blake (1872), L. R. 7 Exch. 

339 ; Moore v. Simkbi (1885), 31 Ch. D. 95. Mentd. 

Wright v. ('hard (1859), 4 Drew. 673 ; Lynch v. Knight 

(1861), 5 L. T. 291. 

{d) Devise to One and the Heirs of His Body. 

i. In General. 

7835. Whether estate tail conferred.] Wjseman 
& Wiseman’s Case (1587), 1 Leon. 57 ; 71 E. R. 


53 ; sub nom. Wiseman v. Rolfe, Owen, 140 ; 
sub nom. Wiseman v. Pascal, l And. 100 ; Sav. 
80. 

7836. -- .1 - Devise to 8., Sc the heirs of his 

body Sc after his decease to B. the eldest son of S., 
Sc the heirs of his body with remainders over is an 
estate tail in 8. — Atkins v. Atkins (1593), Cro. 
Eliz. 248 ; 78 E. R. 504 sub nom. Atkins 

Case, Moore, lv. B. 593. 

Annotations : — Consd. Abbott v. Middleton, Ricketts r. 
Carpenter (1858). 7 H. L. Cas. 68. Refd. Luddington v. 
Klrne (1696), 1 Ld. Kaym. 203; Law v. Daviw (1729), 
1 Barn. K. B. 238. 

7837. .] — Burchett v. Durdant (1090), 

2 Vent. 311 ; Garth. 154 ; Comb. 153; Holt, K. B. 
224 ; 80 E. R. 458. 

Annotations : — Consd. BamGeld v. Popham (1702), 1 P. Wins. 
54. Dbtd. Broughton v. Langley (1703), 2 Salk. 679. Apld. 
Darbiwon v. Beaninont (1713), Forton. Rep. 18. Consd. 
Doo d. Winter v. Perratt (1843), 6 Man. & G. 314 ; Allgood 
r. Blake (1873), L. R. 8 Exch. 160 . Refd. Luddington v. 
Kino (1696), 1 Ld. Raym. 203 ; Shaw v. Weigh (1728), 
Fit/.-G. 7 ; Newcornan v. Bethlem Hospital (1741), 
Anil). 8 ; Sayer r. Masterman (1757), Wilni. 386 ; Jones v. 
Morgan (1783), 1 Bro. C. C. 206 ; Cholmondeley v . Clinton 
(1820), 2 Jac. 8c W. 1 ; Right d. Shortridge v. Creber 
(1826), 5 B. 8c O. 866 ; Doe d. Winter v. Perratt (1833), 
10 Bing. 198 ; Doo d. Sams v. Gariiek (1845), 15 L. J. Ex. 
54 ; Van Grulten v. EoxwelJ, Fox well v. Van Grutten 
11897] A. C. 658. 

7838. — — .] Limitations apparently legal as 
uses executed, held to be trusts, from the purposes 
to be answered, by a preceding devise to trustees 
for payment of debts, etc. Question as to whether 
an estate for life, or in tail. — Bagshaw v. Spencer 
(1748), 1 Ves. Sen. 142 ; 2 Atk. 577 ; 1 Wils. 238 ; 
27 E. R. 941, L. C. 

Annotations Consd. Lister r. Lister (1753), 3 Keny. 1; 
Garth v. Baldwin (1755), 2 Ves. Sen. 616 ; King v. Burehell 
(1759), 1 Eden, 121 ; Jones r. Morgan (1783), 1 Bro. C. C. 
206 ; GoodtitJe d. Sweet v. Herring (1801), 1 East, 264 ; 
Hoe d. Thong r. Bedford (1815), 4 M. & S. 362 ; He Brooke, 
Brooke v. Dickson, 11923] 2 Ch. 265. Refd. Theebridge v. 
Kilbume (1751), 2 Ves. Sen. 233; Sayer r. Mastermau 
(1757), Wilni. 386 ; Wright v. Pearson (1758), Amb. 358 ; 
Doe d. Longr. Laming (1760), 2 Burr. 1100 ; Le Rousseau 
v. Redo (1761), 2 Eden, 1 ; Strong v. Teat (1769), 2 Burr. 
912; Hodgson v. Ambrose (1 780), 1 Doug. K. B. 337 ; 
Thong r. Bedford (1783), 1 Bro. C. ('. 313 ; Goodright v. 
Herring (1785), 4 Doug. K. B. 298; Philips v 
(1796), 3 Ves. P20 ; Hart on v. Hurton (1798), 7 Term Rep. 
652 ; Kenrick v. Boauclerk (1802), 3 Bos. & P. 175 ; 
Poole r. Poole (180 1), 3 Bos. <N P. 620 ; Jervoise v. 
Northumberland (1820), l Jac. Sc \\ r . 559 ; Riinington v. 
Cannon (1853), 12 C. B. 18. Mentd. E\cl r. Wallace 
(1751), 2 Ves. Son. 318 : Booker, ltooko (1761), 2 Eden, 8 ; 
Seursdale v. Cur/.on (1860), 1 John. & II. 40. 

7839. -.] — Under a devise to A. A the heirs 
of her body for ever as tenants in common, A not 
as joint tenants, Sc in case A. die before twenty-one 
or without leaving issue of her body then to B. : — 
Held : A. took an estate tail. — Doe d. Candler v. 
Smith (1798), 7 Term Rep. 531 ; 101 E. R. 111(3. 

Annotations : — Apld. Doo d. Cock v. Cooper (1801), 1 East, 
229 ; Pierson r. Vickers (180 1), 5 East, 518 ; Doe d. Cole 
r. Goldsmith (1816), 2 Marsh. 517. Consd. Doe d. Wright 
r. Jesson (1816), 5 M. tV S. 95 ; Doe d. Atkinson r. Feather- 
stone (1831), 1 B. 8c Ad. 944. Refd. Grelfon v. Haward 
(1815). 2 Marsh. 9 ; Parker r Clarke (1855), 6 De G. M. & 
G. 101 ; Vernon v. Wright (1858), 7 H. L. Cas. 35. 

7840. .] — Testator devised one estate to 

his wife for life, Sc after her decease to his daughter 
Mary Sc to the heirs of her body begotten or to be 
begotten, as tenants in common, Sc not as joint 
tenants ; but if such issue should die before he, she, 
or they, attained twenty-one, then to his son Joseph 
in fee : Sc then he devised another estate to his 
wife for life, remainder to his son Joseph Sc tt> the 
heirs of his body begotten or to be begotten ; but 


PART XVI. SECT. 19, SUB-SECT. 6. 
—A. (d) i. 

7836 1. Whether estate tail conferred.] 
— Ex p. Willih (1874), 12 N. S. W. 
S. C. R. (Kq.) 312.- AUS. 

7835 ii. .] — Testator doviecd pro- 
perty to his son A., & to the heirs of 
his body lawfully to be begotten, with 


power to appoint any one or more of 
such heirs to fcako the samo : — Held : 
A. took an estate tail. — T rust & Loan 
C o. r. Fraser (1871), 18 Gr. 19.— 

CAN. 

7835 iii. .] —Tunis & B amber - 

miiir. Passmore (1873), 32U.C. R. 419. 

— CAN. 


7835 iv. .] — Fleming v. Me- 

vll (1879), 27 Gr. 459.— CAN. 

7835 v. — He Fraser & Bell 
(1891), 21 O. R. 455.— CAN. 

7835 vi. .] — Jle McDonald 

(1903), 6 (>. L. R. 478.— CAN. 

7835 vii. .] — Matheson r. 

Atkinson, 26 N. Z. L. R. 115.— N.Z. 
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Wills 


Sect. 19 . — Quantity of interest given: Sub-sect . 6, 

A 3 -» \ • rt • • *1 


if he died without issue, or such issue all died before 
he or they attained twenty- one, then to his 
daughter Mary A the heirs of her body begotten or 
to be begotten ; such issue, if more than one, to 
take as tenants in common : — Held: the daughter 
Mary only took an estate for life in the first estate, 
with remainder to all her children equally as pur- 
chasers. — Doe d. Strong v. Goff (1809), 11 East, 
068 ; 103 E. R. 1164. 

Annotations : — Overd. Jeason v. Wright (1820), 2 Bli. 1. 
Consd. Lcea v. Mosley (1836), 1 Y. 6c C. Ex. 581). Reid. 
Bennett v. Tankervillo (1811), 19 Ves. 170 ; Gretton r. 
Haward (1815), 2 Marsh, 9 ; Measure i>. Gee (1822), 5 
B. 6c AU1. 910 ; Wollen v. Andrewes (1824), 2 Bing. 120 ; 
Ward v. Bevil (1827), 1 Y. & J. 512 ; Fetherston v. Eethers- 
ton (1835), 3 Cl. & Fin. G7 ; Tarbnck v. Tarbnck (1835), 
4 L. J. Ch. 129 ; Doe cl. Winter v. Perratt (1843), 6 Man. 
& G. 314 ; Boddy v. Fitzgerald (1858), 0 B. L. Can. 823 ; 
Jordan r. Adams (1861), 9 C. B. N. 8. 483 ; Van Grntten v. 
Foxwell, Foxwell v. Van Grutton, 1 1897 J A. (\ 658. 


ii. First Limitation Life Estate. 

7841. Whether estate tall conferred.! — (1) A 

house, together with the furniture thereof, is 
limited to a feme, & such heir of her body as should 
be living at her death ; A in default of such, 
remainder over. The feme has an estate tail in 
the house, & the absolute property in the furniture. 

(2) Devise to A. for life, remainder to the heir 
of his body (though in the singular number) is 
an estate tail. — Richards v. Bergavenny (Lady) 
(1695), 2 Vern. 324 ; 23 E. R. 810. 

Annotations : — As to (1) Consd. Brouneker ?\ Bagot (1816), 
1 Mct. 271 ; Chambers v. Taylor (1837), 2 My. 6c Cr. 376. 
Refd. Evans r. Evans, (1892) 2 Ch. 173. As to (2) Refd. 
Silcocks v. Sllcocks, [1916J 2 Cli. 161. 

7842. .] — Broughton v. Langley (1703), 2 

Salk. 679 ; 2 Ld. Raym. 873 ; Holt, K. B. 708 ; 

1 Eq. Cas. Abr. 383 ; 91 E. R. 577. 

Annotations : — Refd. Garth v. Baldwin (1755), 2 Ves. Son. 
646. Mentd. Legard v. Hodges (1792), 3 Bro. C. C. 531 ; 
Right d. Phillipps v. Smith (1810), 12 East, 455. 

7843. To one for life, A to the heirs of 

his body, has always been held to be an estate tail ; 
but where it is to one for life, A after his death to 
the issue of his body, there is no instance where it 
has been so construed. — Meure v. Meuke (1737), 

2 Atk. 265 ; 26 E. R. 564. 

7844. — — C olson v. Colson (1744), 2 Atk. 


246 ; 26 E. R. 
2 Stra. 1125 ; 


552 ; sub nom. Colls on v. Coulson, 
2 Eq. Cas. Abr. 318, L. C. 


Annotations Consd. Bagshaw r. Spencer (174S), 1 Vos. Son. 
142. Apld. Say or v. Mastorman (1757), Wilm. 386. 
Consd. Wright v. Pearson (1758). 1 Eden, 119. Apld. 
Austen r. Taylor (1759), 1 Eden, 361. Consd. Hodgson v, 
Ambrose (1780). 1 Doug. K. B. 337. Apld. Koe d. Thong 
v. Bedford (1815). 1 M. 6c S. 362. Consd. Jessou r. Wright 
(1820), 2 BJi. 1. Refd. Lister r. Lister (1753), 3 Keuy. 1 : 
Garth v. Baldwin (1755), 2 Ves. Sen. 646 ; Doe d. Long 
v. Laming (1760), 2 Burr. 1100 ; Strong r. Teatt (1769), 
2 Burr. 912 ; Jones r. Morgan (1783), 1 Bro. O. (J. 206 ; 
Goodtitle d. Sweet v. Herring (1801), 1 East, 261 ; Poole 
v. Poole (1804), 3 Bos. 6c P. 620 ; Browneker v. Bagot 
(1816), 19 Ves. 574 ; Measure r. Gee (1822), 5 B. 6c Aid. 
910 ; Doe d. Jones r. Jones (1823), 1 B. tfc C. 238 ; East 
v. Twyford (1853), 4 H. L. Cas. 517 ; Jordan v. Adams 
(1861), 9 C. B. N. S. 483. Mentd. Mil ward v. Serjeant 
(1786), 14 East, 60, n. ; Daintry v. Daiutry (1795), 6 
Term Rep. 307. 


7845. - .' -Devise of land to trustees intrust 

to pay an annuity & subject thereto in trust to A. 
for life ; remainder to trustees to preserve, etc. ; 
remainder to the heirs of the body of A. ; remainder 
to testator’s right heirs, A the residue of testator’s 
personal estate to be laid out in land, A settled to 
the same uses : —Held : A. was entitled to an 


estate tail in the lands to be purchased. — A usten 
v. Taylor (1759), 1 Eden, 361 ; Amb. 376 ; 28 
E. R. 725. 

Annotations: — Refd. Hodgson v. Ambrose (1780), 1 Doug. 
K. B. 337 ; Dodson r. nay (1791), 3 Bro. C. C. 404 ; 
Groon v. Stephens (1810), 17 Ves. 64 ; Jervoise v. 
Northumberland (1820), 1 Jar. 6c W. 559 ; Parker v. 
Bolton (1835), 5 L. J. Ch. 98. 

7846. — — -.j — A mbrose v. Hodgson, No. 7799, 
ante. 

7847. .J — Under a devise to A. for her 

natural life, without impeachment of waste, 
remainder to trustees to preserve contingent 
remainders, remainder to the heirs male of the body 
of A. to be begotten, severally, successively, A in 
remainder one after another according to seniority, 
etc., the elder of such sons & the heirs male of his 
body being always preferred before the younger 
of such son A sons A the heirs male of their bodies, 
A in default; of such issue, to the daughter A 
daughters of the body of A. as tenants in common 
in tail, remainder over : — Held : A. only took an 
estate for life, A the words heirs male of her body 
were explained by the subsequent words to mean 
first A other sons.- -Goodtitle d. Sweet r. 
Herring (1801), 1 East, 264 ; 102 E. R. 102. 

Annotations: — Consd. Fetherston v. Fetherston (1835), 3 
Cl. & Fin. 67 ; East v. Twyford (1853), 1 IT. L. Cas. 517. 
Refd. Poolo v. Poolo (1801), 3 Bos. 6c P. 620 ; Jordan v. 
Adams (1861), 9 C. B. N. S. 483 ; Jtic Hobbs, Hobbs i». 
Hobbs, (1917) 1 Ch. 569. 

7848. Under a devise of land to a trustee 

A his heirs, out of the rents A profits to pay an 
annuity to testator’s wife, A the overplus to his 
nephews : A after his wife’s death to the use of 
his nephews A the survivor for their lives ; 
remainder, to the use of the trustee to preserve 
contingent uses A estates, etc., during their lives ; 
& after their deceases in trust for the heirs male of 
the body A bodies of the nephews ; A in default 
of such issue, t hen to the use of another in fee : — 
Held : the limitation in trust for the heirs male of 
the body A bodies of the nephews was executed 
by the statute, A therefore united with the prior 
use executed in them for life ; A a recovery 
suffered of the whole estate by the survivor of the 
nephews after the death of the other nephew 
without issue, A after the deat h of his own issue, 
bound the entail, A defeated the subsequent 
limitation in fee. — Doe d. Terry v. Colli er ( 1 809), 
11 East, 377 ; 103 E. R. 1019. 

7849. . | — Devise to the use of the devisor’s 

second son, A. for life without impeachment of 
waste, A from A after his decease to the heirs of 
his body, to take as tenants in common A not as 
joint tenants ; A in case of his decease without 
issue to the devisor’s eldest son B., his heirs, etc. ; 
A in case both sons should die before twenty-one, 
over : an estate tail in the land, A absolute interest 
in personalty, bequeathed with it.— 'Bennett v. 
Tankkrville (Earl) (1811), 19 Ves. 170; 34 

E. R. 482. 

Annotations : Refd. Jordan r. Adams (1861), 9 C. B. N. S. 
483. Mentd. Tcbbot.tr. Voulo.s (1833), G Sim. 40 ; Andrew 
r. Andrew (1855), 3 Sm. 6c G. 130. 

7850. .] Devise of a reversionary estate in 

a messuage, etc., to testator’s wife for the term 
of her natural life, A from A after her decease to 
the heirs of her body by testator lawfully begotten, 
or to be begotten ; A for want of such issue 
remainder over; the wife is tenant in tail after 
possibility, after the period from her husband’s 


PART XVI. SECT. 19, SUB-SECT. 6. 
— A.f(d) ii. 

7841 i. Whether estate tail conferred . | 
— Wilson (1899), 25 V. L. R. 193.- 

AUS. 


7841 ii. — .1 — lie White, White r. 
White (1910), 10 S. R. N. S. W. 304 ; 
27 N. S. W. W. N. 75.— AUS. 

7841 iii. .1 — He Romanes 6c 

Smith, 8 P. R. 323.— CAN. 

7841 iv. - — .1— Riddell v. Mc- 


Intosh (1885), 9 O. R. 606.— CAN. 

7841 v. .1— RcClkater, 10 O. R. 

326 - CAN. 

7841 vi. .1- Wklpi.y v. Ray 

cito ft (1866), 15 W. R. 213.— IR. 
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Pabt XVI. — Construction. 


death, when she might have had issue by him 
though there never was any issue of the marriage. 
— Platt v , Powleb (1813), 2 M. & S. 65 ; 105 
E. R. 306. 

7851. .] — Devise to his wife for life, 

remainder to trustees, etc., remainder to his 
daughter for life, remainder to trustees, etc., 
remainder to the heirs of her body ; Sc for want of 
such issue, remainder over in fee ; it being his will 
Sc meaning, that after the decease of his wife, 
his daughter should have only an estate for 
life, Sc that after the decease of his wife Sc daughter 
the premises should go to Sc vest in the heirs of the 
body of his daughter ; Sc for want of such issue, 
should go over in fee, Sc that his daughter should 
not have any power to defeat his intent : — Held : 
the daughter, notwithstanding, took an estate 
tail, Sc barred the remainder over by suffering a 
recovery. — R oe d. Thong v. Bedford (1815), 4 
M. & S. 302 ; 105 E. R. 867. 

Annotations : — Refd. Jordon v. Adams (1801), 9 C. B. N. S. 
483 ; Re Lawrence, Lawrence t>. Lawrence, [1915] 1 Ch. 
129. 

7852. .] — Devise to W., a natural son of 

testator’s sister, for life, Sc after his decease to the 
heirs of his body in such shares Sc proportions os 
W. by deed, etc., shall appoint ; & for want of such 
appointment to the heirs of the body of W. share 
Sc share alike as tenants in common ; Sc if but one 
child the whole to such only child, Sc for want of 
such issue to the heirs of devisor : — Held : that 
an estate tail vested in W. by this devise.— 
Jesson v . Wright (1820), 2 Bli. 1 ; 4 E. R. 230, 
11. L. ; revsy. 8. 0. sub now. Doe d. Wright v. 
Jes&on (1816), 5 M. & 8. 95. 

Annotations : — Apld. Doc d. Bosnull v. Harvey (1825), 4 

B. & C. G10 ; Recce: r. Steel (1828), 2 Sira. 233 ; Doc d. 
Atkinson v. Feuthcrstone (1831), 1 B. & Ad. 944 ; Dunk 
r. Kenner (1831 ), 2 Russ. & M. 557. Distd. Ryan v. Cowley 
(1835), L. & G. temj). Sugd. 7. Consd. Lees v. Mosley 
(1836), 1 Y. & ('. Ex. 589 ; Doe d. Winter?’. Perratt (1843), 6 
Man. Sc (J. 311 ; Crimson v. Downing (1857), 4 Drew. 
125. Apld. Gummoe v. Howes (1857), 23 Beav. 184 ; 
Roddy v. Fitzgerald (1858). 6 H. L. Cas. 823; 
Anderson r. Anderson (1861), 30 Beav. 209. Consd. 
Jordan v. Adams (1861), 9 C. B. N. S. 483 ; Clifford r. 
Koe (1880), 5 App. Cas. 447 ; Van Gnit.len v. Foxweil, 
Foxwell v. Van Gruttcn, [1897] A. C. 658. Refd. Wollen 
r. Andrewes (1824), 2 Bing. 126 ; Willeox v. Bellaers 
(1825), Turn. & R. 491 ; Mortimer r. West (1828), 2 Sim. 
274 ; Doe d. Gallini r. Gallini (1S33), 5 B. & Ad. 621 ; 
Candy v. Cuinpboll (1834), 8 Bli. N. 8. 469 ; Fetlicrston v. 
Fe thereto n (1835), 3 Cl. & Fin. 67 ; Heather r. Winder 
(1835), 5 L. J. Ch. 41 ; Scarborough v. Doe d. Savile (1836), 
3 Ad. Sc El. 897 ; Doc d. Woodall r. Woodall (1846), 3 

C. B. 349 ; Doe d. Cannon v. Rucastle (1849), 8 t\ B. 876 ; 
Toller v. Attwood (1850), 15 Q. B. 929 ; Darlev v. Martin 
(1853), 13 C. B. 683 ; Key i\ Key (1853), 4 I)r G. M. & G. 
73 ; Woodhouse v. Herrick (1855), 1 K. <Sr J. 352 ; Fair- 
licld v. Bushell (1863), 32 Beav. 158: Rc Jeaffreson’s 
Trusts (1866), L. R. 2 Eq. 276 ; Bradley r. Cartwright 
(1867), L. It. 2 C. P. 511 ; Allgood r. Blake, Roach r. 
Same, Clennoll r. Same, ltced v. Same (1873), 29 L. T. 
331 ; Hampton v. Holman (1877), 5 Ch. D. 183 ; Bowen r. 
Lewis (1884), 9 App. Cas. 890 ; Pelham Clinton v. New- 
castle, [1902] 1 Ch. 34 ; Re Richardson, Parry v. Holmes, 
[19041 1 Ch. 332 ; Re Simcoe, Vowler-Simcoe v. Vowler, 
[1913] 1 Ch. 552 ; Re Lawrence, Lawrence v. Lawrence, 
[1915] 1 Ch. 129. Mentd. Piggott V. Stratton (1859), 8 
W. R. 13 ; Jones v. Robinson (1878), 38 L. T. 945 ; Symons 
v. Leaker (1885), 15 Q. B. D. 629. 

7853. .] — Testator devised certain estates 

to his daughter for life, Sc after her decease to her 
son B. an infant, for life, Sc after the determination 
of that estate by forfeiture or otherwise to trustees, 
to preserve contingent remainders, but to permit 
B. to receive the profits during his life. Sc after the 
decease of B., then to the heirs of his body for 
ever, with a devise over in case of the failure of 
his issue : — Held : B. took an estate tail in 
remainder. — M easure v. Gee (1822), 5 B. Sc Aid. 
910 ; 100 E. R. 1424. 

Annotaiions : — Refd. Doe d. Jones v. Jones (1823), 1 B. & C. 
238 ; Mills v. Seward (1861), 1 John. & H. 733. 

7854. .1 — Where testator, being seised in 

fee of gavelkind lands, devised all his “ real 

J. — VOL. XUV. 


estate ” to his nephew T. C. for life ; remainder 
to trustees to preserve contingent remainders ; 
remainder to “ the heirs of the body of T. C., as 
well female as male lawfully to be begotten, such 
heirs, as well female as male to take as tenants in 
common, Sc not as joint tenants, & for default of 
such issue ” ; remainder to trustees for a term of 
five hundred years, to raise £300 for testator’s 
niece A. 0. ; remainder to testator’s two nephews 
JT. 0. Sc C. 0., for Sc during their respective natural 
Jives, as tenants in common Sc not as joint tenants, 

6 after their respective deceases, to all Sc every 
the heirs of then* respective bodies, as well female 
as male, rucIi heirs to tako in common Sc not as 
joint tenants, Sc for default of such issue, remainder 
over to testator’s own right heirs for ever : — Held : 
the words “ heirs of the body,” were to be con- 
strued as words of limitation, Sc not of purchase. 
Sc T. C. took an estate in tail general. — D oe d. 
Bosnall v . Harvey (1825), 4 B. Sc C. 610 ; 107 
E. R. 1 187 ; sub nom . Doe d. Bagnall v. Harvey, 

7 Dow. Sc Ry. K. B. 78 ; 4L. J. O. 8. K. B. 18. 

Annotations : — Consd. Gummoe v. Howes (1857), 26 L. J. Ch. 

323. Refd. Fctherston v. Fethcrston (1835), 3 (3. Sc Fin. 

67 ; Key v. Key (1853), 4 Do G. M. <!y G. 7 3 ; Bowen v. 

Lewis (1884), 9 App. Cas. 890 ; Van Gruttcn v. Foxwell, 

Foxwell v. Van Gruttcn, [1897] A. C. 658. 

7855. — .J — Testator devised lands to his 

son-in-law J., Sc E., J.’s wife, for their lives Sc 
that of the survivor ; Sc immediately after the 
survivor’s decease, then to the heirs of the body of 
E., by J., to be equally divided among them, 
share Sc share alike ; Sc he devised to J. all the 
residue of his real & personal estate : — Held : the 
first devisees took an estate tail. Sc not a life 
estate with remainders to the children of E. by J. — 
Doe d. Atkinson v. Featherstone (1831), 1 
B. & Ad. 914 ; 9L.J. O. S. K. B. 163 ; 109 E. R. 


1037. 

Annotations : — Consd, Woodhouse v. Herrick (1855), 1 K. 
& J. 352 ; Gummoe v. Howes (1857), 26 L. J. Ch. 323. 
Refd. Doe d. Cannon v. Rucastle (1849), 8 C. B. 876. 

7856. .] — Testator devised real estate to 

his son A. for life. Sc to the heirs of his body law- 
fully begotten, for ever ; Sc in case his son should 
die without children, then over : — Held : A. took 
an estate tail in the premises. — Abram v. Ward 
(1847), 6 Hare, 165 ; 16 L. J. Ch. 293 ; 9 L. T. 
O. S. 20 ; 11 Jur. 867 ; 67 E. R. 1125. 

Annotation : — Refd. Toller v. Attwood (1850), 15 Q. B. 929. 


7857. ,] — Testator by his will devised all 

his real estate to A., his eldest son, for ninety-nine 
years, if he should so long live, Sc subject thereto 
to trustees Sc their heirs during A. ’s life, in trust 
only to support contingent remainders, with 
remainder to the heirs of the body of A., Sc for want 
of such issue to his second son in like terms. By a 
codicil, testator, after confirming his will, devised 
his real estate to trustees upon certain trusts for 
the payment of debts Sc securing a jointure for his 
wife : — Held : the heirs of the body of A. took by 
purchase, Sc no equitable freehold resulted to A., 
so as to attract the operation of the rule in Shelley's 
Case , No. 7798, ante. Sc create an estate tail inA. — 
Coape r. Arnold, Arnold v. Coape (1855), 4 
He G. M. Sc G. 574 ; 21 L. J. Ch. 673 ; 24 L. T. O. S. 
226 ; 1 Jur. N. 8. 313 ; 3 W. R. 1S7 ; 43 E. R. 


631, L. C. 

Annotations : — Refd. Re White &: HindJo’s Contract (1877), 
26 W. R. 124 ; Van Gruttcn v. foxwell, Foxwell v. Van 
Gruttcn, [1897] A. C. 658. 


7858. .J — (1 ) The words “ heirs of the 

body ” used in a will : — Held : by construction, to 
mean “ children.” 

(2) Devise to trustees, in trust to pay the yearly 
produce to A. Sc B. in equal shares, for life, with 
survivorship, in case of the death of either “ with- 
out issue.” But if either should die " leaving 
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Sect. 19. — Quantity oj interest given: Sub-sect . 6, 
A. ( d ) u., & ( e ) i. cfc ii.] 

issue,” then her part to be paid to her “ children ” 
equally ; <fe after the death of both A. & B. to 
convey “ to the heirs of the body ” of A. & B., 
share & share alike, or to the survivors, & if but 
one, then to such “ only child.” There was a gift 
over if A. & B. should die “ without issue ” : — 
Held : A. & B. took life estates only, with 
remainder to their children, as purchasers. — 
Gummoe v. Howes (1857), 23 Beav. 184 ; 2(5 
L. J. Ch. 323 ; 28 L. T. O. S. 361 ; 3 Jur. N. S. 
170 ; 5 W. R. 219 ; 53 E. R. 72. 

Annotation As to (2) Refd. Jordan v. Adams (1861), 9 

C. 13. N. S. 483. 

7859. .] — (1) A devise by will to A. for life; 

remainder to A.’s children & their heirs as tenants 
in common. Devise by codicil of after-purchased 
estates to A. for life, remainder to the heirs of his 
body lawfully begotten for ever, equally share & 
share alike, sons or daughters, but if A. should die 
without heirs or heir, then over : — Held : A. took 
an estate tail in the property devised by the codicil. 

(2) The rule in Shelley's Case, No. 7798, ante , 
being a rule of law A not of construction, cannot 
be applied to discover the intention, indeed for 
this purpose it must be put out of consideration 

(KlNDERSLEY, Y.-C.). (iRIMSON V. DOWNING 

(1857), 4 l)row r . 125 ; 62 E. R. 49 ; sub nom. 
Gimson r. Downing, 5 W. R. 7(57. 

7860. .] — Devise to A. for life, remainder 

to the heirs of the bodv of A. A his, her A their 
heirs A assigns for ever as tenants in common : — 
Held : an estate tail in A. — Miles v. Seward 
(1801), 1 John. A 11. 733 ; 70 E. R. 938 ; sub nom. 
Mills v. How ard, 7 Jur. N. S. 054. 

Annotation Reid. Evans r. Evans, [ 1 802 j 2 Ch. 173. 

7861. .) Devise to A, for life, A from A 

after her decease unto the heirs of her body, they 
to take the freehold A inheritance thereof as 
tenants in common, A in default of such heirs of 
the body of A. unto testatrix’s own right heirs : — 
Held: A. took an estate tail. — Anderson r. 
Anderson (1801), 30 Beav. 209 ; 4 L. T. 198 ; 7 
Jur. N. S. 10(57 ; 9 W. R. 492 ; 54 E. R. 808. 

7862. — Testator devised lands to trustees 
in trust to receive the rents A protits for the use 
A benefit of such of his child or children as should 
be living at liis death, A to apply such rents A 
profits or so much thereof as the trustees should 
deem right A proper in the maintenance A educa- 
tion of such child or children until majority or 
marriage, A from A after majority or marriage in 
trust to permit A suffer such child or children, as 
they should severally attain the age of twenty- 
one or be married, to take the rents A profits, if 
more than one, in equal shares for her, his, A (heir 
own use & benefit for her, his, or their lives ; A 
if he left only one child then to permit A suffer 
such one child to take the rents A profits for her 
or his sole use A benefit for her life ; A he declared 
that from A after the death of such child or 
children, the trustees should stand seised of the 
lands in trust unto A to the use of the heirs of the 
body A bodies of such child or children, if more 
than one to be equally divided between them, 
such lands to be legally conveyed to such heirs of 
any child or children in equal shares as they 
should respectively attain the age of twenty-one 
or be married, A to their respective heirs A assigns 
for ever, with power in the meantime to apply the 
rents A profits in the maintenance & education of 
such heirs of his child or children ; A if he should 


die leaving no child or children, or issue of any 
child or children, or if such child or children as he 
should leave A the issue of such child or children 
should die before he or they should attain the age 
of twenty -one or be married, then a gift over. 
Testator died leaving only one child surviving 
him : that child married A left a son who reached 
twenty-one : — Held : the legal estate vested in 
the trustees throughout ; the estates both of the 
child or children A of the heirs of their body were 
equitable ; the rule in Shelley's Case , No. 7798, 
ante , applied, A testator’s child took an estate 
tail. — Van Gkutten v. Foxwell, Foxwell v. 
Van Grutten, [1897] A. C. 658 ; 66 L. J. Q. B. 
745 ; 77 L. T. 170 ; 46 W. R. 42(5, II. L. 

Annotations : — Apld. Polham Clinton v. Newcastle, 11902] 
1 Ch. 34 ; lie Buckton, Buekton v. Buckton, [1907] 2 Ch. 
406 ; He Simcoe, Vowler-Simcoo v. Vowler, 11913J X Ch. 
552. Consd. He Lawrence, Lawrence v. Lawrence, [1915] 
1 Ch. 129 ; He Hobbs, Hobbs v. Hobbs, [1917] 1 Ch. 569 ; 
He Hussey A Green’s Contract, He Hussey, Hussey v. 
Simper, [1921] 1 Ch. 566. Refd. He Adams A Perry’s 
Contract, [1899] 1 Ch. 554. Mentd. Hill v. Clifford, 
Clifford v. Timms, Clifford v. Phillips, [1907] 2 Ch. 236. 

(c) Devise to One and His Heirs Male. 
i. In General. 

7863. Estate tail conferred.] — Anon. (1535), 
Y. B. 27 Hen. 8, fo. 27, pi. 11. 

Annotations: — Consd. Counden v. Clerko (1612), Hob. 29; 
Fisher v. Wigg (1700), 1 Ld. Raym. 622. Refd. Wood t\ 
Ingersole (1610), 1 Bulst. 61 ; Whiting v. Wilkins (1612), 1 
Bulst. 219 ; Roberts v. Roberts (1613), 2 Bulst. 123 ; 
Idler. Cooke (1705), 2 Ld. Raym. 1141. 

7854. .] — Fletcher’s Case (1(511), Lev, 

47 ; 80 E. R. 020. 

Annotation : -Apld. Edwards v. Champion (1853), 3 I)o G. ]Y1. 
A G. 202. 

7865. — -.] -Counden v. Clerke (1612), Hob. 
29 ; 80 E. R. 180 ; sub nom. CoYVNDEN v. CLERK, 
Moore, lv. B 8(50 ; sub nom. Cowndon’s Case, 
Jenk. 294 ; sub nom. Coronder r. Clerk, 1 
Brownl. 129. 

Annotations : — Consd. Oollingwood r. Pace (1601), O. 

410; Winter v. perratt (1843), 9 Cl. A Fin. 606. Refd. 
Petty v. Goddard (1662), (). BrMg. 135; Wright r. 
lliccocks (16(57), 2 Kcb. 192; Pybus v. Mitford ( 1 (574 ), 
Freein. K. B. 369; Fisher v. VVlgg (1700), 1 Ld. Raym. 
622 ; Idle r. Cooke (1705), 2 Ld. Raym. 1141 ; Abbot r. 
Burton (1708), 11 Mod. Rep. 181; Roper v. RudelifVe 
(1712), 9 Mod. Rep. 181 ; Darblson r. Beaumont (1713), 
Fortes. Rep. 18 ; Newcomen r. Barkham (1716), 2 Vein. 
729; Brown v. Barkham (1717), 1 Stra. 35; Harris r 
Lincoln (Bp.) (1723), 2 1’. Wins. 135 ; J’apilllon v. Voice 
(1728), Kel. W. 27 ; Godolpliin v. Abingdon (1740), 2 
Atk. 57 ; Neweoman v. Bothlom Hospital (17 41), Arab. 
App. 785 : Martin d. Tregonwell v. Strachan (1744), 
Willes, 444 ; Gulliver r. Vuux (1746), 8 De G. M. A (i. 
167 ; Allain v. ITeber (1717), 2 Stra. 1270 ; Stanley r. 
Lennard (1758), 1 Eden, 87 ; Croslev v. Clare (1761). 3 
Swan. 312, n. ; Jones v. Morgan (1783), 1 Bro. C. C. 20(5 ; 
Wright v. Atkyns (1815), Coop. G. Ill ; Doe d. Chatta- 
way r. Smith (1816), 5 M. A S. 126 ; Cholmondeley r. 
Clinton (1820), 2 Jac. A W. 1 ; Doe d. Uiscocks r. HLeoeks 
(1839), 5 M. & W. 363 ; While v. Briggs (1818), 2 Ph. 583 ; 
Holmes v. Godson (1856), 25 L. J. Ch. 317 ; Light-foot r. 
Maybory, [1914J A. C. 782. Mentd. Bate v. Amherst 
(1662), T. Raym. 82 ; Stephenson v. Heathcote (1758), 

1 Eden, 38 ; Buck d. Whalley v. Norton (1797), 1 Bos. A P. 
53 ; Right d. Compton v. Compton (1808), 9 East, 2(57 ; 
Miller v. Travers (1832), 8 Bing. 244 ; Doe d. Gord v. 
Needs (1836), 2 M. A W. 129 ; EvauH v. Angell (1858), 32 
L. T. O. S. 382 ; Parker v. Nickson (1863), 1 De G. J. A 
Srn. 177 ; Holt v. Sindrcy (1868), L. 11. 7 Eq. 170. 

7866. .] — A devise of all testator’s land to 

his eldest son & his heirs, & if he die without 
heirs male, then to his second Bon in like manner, 
passes only an estate in tail. — Blaxton v. Htone 
(1687), 3 Mod. Rep. 123 ; 87 E. R. 79 ; sub nom. 
Blackstone v. Htone, Skin. 269. 

Annotations : — Consd. Goodridgo v. Goodridgo (1742), 7 
Mod. Rep. 453. Apld. Denn d. Slater v. Slater (1793), 
5 Term Rep. 335. 

7867. - — — .] — Devise of a remainder to his 
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right heirs male must be intended to mean the 
right heirs males of his body. — O ssulston’s 
(Lord) Case (1708), 3 Salk. 330 ; 91 E. R. 858 ; 
sub nom. Ford ??. Ossulston, 11 Mod. Rep. 189. 

Annotations : — Apld. Dawes v. Ferrers (1722), 2 P. Wms. 1 ; 

Channel v. Beeby (1745), cited in 1 Hov. Supp. at p. 441. 

Reid. Ncwcoman v. Bethlem Hospital (1741), Amb. 8 ; 

Wintert?. Perratt (1843), 9 Cl. & Fin. 60G ; Doe d. Angelli?. 

Angell (1846), 9 Q. B. 328. 

7868. — — .] — A devise to A. A his heir male 
living to attain the age of twenty-one, A, in ease 
of no such heir male, remainder over, may give a 
vested estate tail to A. where an intention clearly 
appears to give him an interest beyond an estate 
for life. Therefore, where testator, being seised 
of lands in fee, devised them to his sister for her 
life, remainder to her son James “ A his heir male 
living to attain the age of twenty-one ” ; & in 

case of no such heir male, then to such issue 
female, the sum of £200 to be divided between 
them, share A share alike ; A in ease no such male 
or female living, then the said £200 to the children 
of his said sister ; “A the inheritance of the said 
estate, for want of such male issue as aforesaid, 
to rodound to my heir male,” etc. : — Held : James 
took a vested estate tail ; the words “ living to 
attain,” etc., were not part of a descripfio persona' 
or a condition precedent, but a condition subse- 
rpient, defeating the estate tail if no such heir 
male lived to twenty-one. 

'these words taken all together, A construed 
with reference to int tuition, according to the rules 
established by numerous decisions, seem to us to 
import clearly an intention in testator to give to 
James some interest beyond that of an estate for 
life. There is a devise to him A his heir of a 
certain description, A “ the inheritance ” is not to 
over unless in default of such heir. With this 
; to the general intention it- is the duty of the 
et. to effectuate it, if the words be sufficient, A 
the; intention be such as the law permits (Lotto 
Denman, (\J .). — Poe (1. Tremewen r. 

(1810), 1 1 Ad. A LI. 131 
L. R. 179. 

Annotation Reid. Toiler r. Attwood (1850), 15 Q. B. 929. 
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7869. .] — Testator by his will devised his 

fee simple estates to trustees to give the rents to 
S. M. ; but in case S. encumbered the lands 
or rents at any time testator revoked the gifts 
of the rents ” from N. M. A from his heirs male,” 
or should S. M. not forfeit- the same A should ” die 
without male issue him surviving,” he bequeathed 
the rents A estates to R. M. A his issue male in tail 
male : — Held : upon the true; construction of the 
whole will testator’s intention was clear that 
S. M. should take an estate tail. 

When I speak of the true construction of the 
will I am speaking of what- is, to my mind, to be 
attributed to this testator as his intention 
indicated by the language he has used. It is true 
that in early times before Wills Act, 1837 (c. 20), 
certain principles of construction of wills has been 
established. I myself have never been quite; 
satisfied whether or not it is wise to attempt to 
crystallise in a particular form the construction 
which is to be placed upon a written instrument 
without knowing what the whole of the written 
instrument, is (Lord Halsbury, 0.). 

The whole instrument must, of course, be read 
together, A reading the whole instrument together 
I find, to my mind, a sufficiently clear exposition 
of the gift. In his will a testator may explain 


what he is doing, or what he means to do by any 
form of words he pleases, provided he makes his 
meaning clear. Here, I think, the testator has 
made his intention clear. I tind an indication of 
his intention in the first place in the revocation 
clause, but all the other circumstances point to 
the same conclusion. It is not a gift by implica- 
tion, but it is an explanation of what he had done 
before (Lord Macnaguten). 

The Wills Act-, 1837 (c. 20), in terms says that a 
devise of real estate shall be construed in a certain 
way unless the contrary intention appears. That 
of course must be a question of what is the 
intention as exhibited by the written words, 
looking at the whole instrument, together (Lord 
IIalsbury, 0.). — Crumpe v. Crumpe, [1900] A. C. 
127 ; 09 L. J. P. (-. 7 ; 82 L. T. 130, II. L. 

ii. First Limitation Lijc Estate. 

7870. Estate tail conferred.] — T burstout v. 
Peak (1710), 2 Eq. Cas. Abr. 312 ; 22 E. R. 205 ; 
sub nom. Thruntout v. Peake, 1 Stra. 12. 

7871. .J — GOODRJGHT V . PULLEN (1720), 1 

Barn. K. B. 0 ; 2 Ld. Raym. 1437 ; 2 Eq. (Vis. 
Abr. 315 ; 91 E. R. 4 ; sub nom. Goodright d. 
Lisle v. Purlin, 2 Stra. 729. 

Annotations : — Apld. Sayer v. Mas term an (1756), Amb. 344. 
Refd. Papillion v. Voice (1728), Kcl. W. 27-34 ; Jones v. 
Morgan (1783), 1 Bro. C. G. 296 ; Denn d. Webb v. Puckey 
(1793), 5 Term Rep. 299 ; Poole v. Poole (1804), 3 Bos. 
& P. 620 ; Doc d. Winter v. Perratt, Doe d. Viney 
Perratt-, Doe d. Slade v. Perratt (1843), 6 Man. & G. 314 ; 
Vernon v. Wright (1858), 7 H. L. Cas. 35 ; Mills v. Howard 
(1861), 7 Jur. N. 8. 654 ; Foxwell v. Van Grut-ten (1900), 
82 L. T. 272. 

7872. .] — Devise of land to W. T. for life, 

remainder to his first son for life, remainder to 
the right heirs male of his body, remainder to the 
second, etc., sons of W. A the heirs male of their 
bodies, remainder to T. T. for life, A after, to his 
lirst heir male of his body, A for want of such, 
over : — Held : T. T. took an estate in tail male. — 
Dubber d. Trollope v. Trollope (1734), Amb. 
453 ; Lee temp. Hard. 160 ; 27 E. R. 300. 
Annotations : — Consd. Robinson v. Robinson (1756) f J 

Keny. 298 ; lie Davison’s Settlmt., Cattermole, Davison 
v. Munby, [19131 2 Cli. 498 ; Sileocks r. Sileocks, [1916] 
2 Oh. 161. Refd. Minshull v. M Irish ull ( 1737), Wost 
temp . Hard. 250 ; Wyld v. Lewis (1738), 1 Atk. 432 ; 
Warrick r. Warrick (1745), 3 Atk. 291 ; Sayer v. Master- 
man (1756), Amb. 344 ; Doe d. Long r. Laming (1700), 2 
Burr. 1109 ; Doe d. B landlord r. Applin (1790), 4 Term 
Ren. 82 ; Chambers v. Taylor (1837), 2 My. & Cr. 370 ; 
Fuller v. Chamier (i860), L. R. 2 Eq. 682 ; He Hussey Sc 
Green’s Contract, He Hussey, Hussey v. Simper, [1921] 
1 Ch. 566. 

7873. - - .] — Wright v. Pearson, No. 7877, 
post. 

7874. .] — Devise to W T . the first son of 

testator’s brother R. for life, remainder to the 
first- A other sons of W. in tail male ; remainder 
to the second son of Ii. for life, remainder to the 
first son of such second son, A to the heirs male of 
the body of such second son, remainders over. 
The first son of R. died without issue male ; where- 
upon the second son entered, A suffered a recovery : 
— Held : the second son took an estate tail under 
testator’s will. — Chapman v. Brown (1767), 3 
Bro. Pali. Cas. 269 ; 1 E. R. 1312 ; sub nom. 

Chapman d. Oliver v. Brown, 3 Burr. 1626, 
H. L. 

Annotations : — Consd. Robinson r. Hardeastlo (1788), 2 
Term Rep. 241. Refd. Rout-ledge v. Dorril (1794), 2 
Vos. 357 ; Thellusson t?. Woodford (1798), 4 Ves. 227 ; 
Driver v. Frank (1814), 3 M. & S. 25 ; Vanderplank r. King 
(1813), 12 L. J. Ch. 497 ; Dotterel! t\ Jones (1851), 11 O. B. 
713 ; Monypenny i?. Dering (1852), 2 De G. M. Sc G. 145 ; 
Fry v. Capper (1853), Kay, 163. 


PART XVI. SECT. 10. SUB-SECT. 6.— A. (e) ii. 

7870 i. Estate tail conferred.]— In the Will of Cauk (1902), 2 S. R. N. S. W. 1 L ; 19 N. S. W. W. N. 42.— AUS. 
7870 ii. — — He Dr, Laurkt (1909), 10 8 . R. N. S. W. 240 ; 27 N. S. W. W . N. 23. AUS. 

7870 ill. .J— Phillips r. Phillips (1847), 10 I. Eq. R. 518.— IR. 
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Sect. 19 . — Quantity of interest given: Sub-sect. 6, 
A. (e) ii.y < fc (/).] 

7875. ,J — A devise to the heirs male of 

J. S. in a will, Sc afterwards in a schedule annexed, 
this estate being recited to be given to J. S. shows 
the intent of testator to give him an estate for 
life, which the law will conjoin to the estate given 
to his heirs male, Sc construe him to be tenant in 
tail. — H ayes d. Foorde v. Foorde (1770), 2 
Wm. Bl. (598 ; 96 E. R. 410. 

7876. .] — Devise to A. for life, remainder to 

his son B. & his heirs male ; remainder to his 
next heir male, the elder before the younger ; 
if no male issue left behind A., the estate to 
devolve to the females ; Sc if no females, then A. 
to give Sc dispose as he thinks fit ; A. is tenant for 
life, remainder to his sons in tail male ; remainder 
to his daughters in tail ; remainder to A. in fee. — 
Fell v. Fell (1773), 2 Wm. Bl. 888 ; 3 Wils. 399 ; 
96 E. R. 522. 

7877. .] — Devise to T. R. for life, remainder 

to trustees, to preserve, etc., remainder to the 
heirs male of T. R. A their heirs ; provided, if 
T. R. should die without issue male living at his 
death, then over: — Held: T. R. took an estate 
tail. — W right v. Pearson (1758), Amb. 358; 

1 Eden, 119 ; 2 Keny. 361 ; 27 E. R. 238. 

Annotations : — Apld. King v. Burchell (1759), 1 Edon, 424. 
Folld. Joik‘8 v. Morgan (1783), 1 Bro. C. C. 200. Expld. 
Greenwood v. Verdoii (1833), l K. & J. 74. Reid. Mills v. 
Seward (1801), 1 John. & H. 733 ; Foxwell v. Van Grutten 
(1900), 82 L. T. 272. 

7878 . .] — Devise to trustees to pay debts, 

then to stand seised to the use of A. for life without 
impeachment of waste, after his decease to the use 
of the heirs male of his body severally, respectively 
Sc in remainder is an estate tail in A. — Jones v. 
Morgan (1783), 1 Bro. 0. C. 206 ; 28 E. R. 1080, 
L. C. 

Annotations : — Distd. Goodtitlo d. Sweot v. Herring (1801), 

1 East, 264. Consd. Roe d. Thong i\ Bedford (1815), 4 
M. & 8. 362 ; Doe d. Bagnali v. Harvey (1825), 7 Dow. & 
Ry. K. B. 78 ; Fetherston v. Fethernton (1835), 3 Cl. & 
Fin. 67 ; Douglas r. Congreve (1838), 1 Beav. 59 ; Van 
Grutten v. Foxwell, Foxwell v. Van Grutten, 11897 J A. C. 
658. Refd. Dodson v . Hay (1791), 3 Bro. C. C. 405 ; 
Jcrvoise v. Northumberland (1820), 1 Jac. & W. 559 ; 
Meliish v. Mellish ( I 823). 3 Dow. & Ky. K. B. 804 ; Astley 
v. Millcs (1827), 1 Siin. 298 ; Evans v. Evans, [1892] 2 Ch. 
173 ; Foxwell v. Van Grutten (1900), 82 L. T. 272 ; fie 
Hobbs, Hobbs v. Hobbs, [1917] 1 Ch. 569. Mentd. 
Burges v. Mawbey (1823), Turn. & R. 167 ; Cole v. Stately 
(1842), 6 Jur. 314; Kno v. Eno (1847), 6 Hare, 171; 
Kensington v. Bouverie (1859), 7 H. L. Cas. 558. 

7879. .j — Devise to “ R. P. Sc his assigns for 

Sc during the term of his natural life, & from Sc 

after his decease, to the use Sc behoof of the heirs 

male of the body of R. P. lawfully to be begotten. 

Sc of the heirs of the body of such heir male lawfully 

issuing ; Sc for want of such issue male of R. P., 

or in case such issue male should not live to attain 

his age of twenty-one years, then,” etc. ; — Held : 

P. took an estate tail. — G oodright d. Parson v. 

Herring (1785), 4 Doug. K. B. 298 ; 99 E. R. 890. 

Annotation : — -Refd. Doc d. Tremewen v. 1 Trine wan (1840), 

3 For. & Dttv. 303. 

7880. — .] —A limitation that will create an 

entail at law, will have the same effect upon an 
equitable estate, therefore a devise in fee to pay 
debts, Sc then to the use of A. in trust for B. for 
life, remainder to the heirs male of his body, is 
an estate tail in B. — Brydges v. Brydges, Philips 
v. Brydges (1796), 3 Ves. 120 ; 30 E. R. 927. 

A nnotat ions : -~Refd. Selby v. AlKton (1797), 3 Ves. 339; 
Wykharn v. Wykham (1811), 18 Ves. 395 ; Chohnondeley 
r.ClinRm G820), 2 Joe. & W. 1 ; Conollv r. Couolly (1867 ), 

: Re Pouglas, Wood v. Douglas (1884), 28 

7881. .] — Under a devise to A. for life, 

remainder to trustees to preserve contingent 
remainders, remainder to the lirst Sc other sons of 


A. successively in tail male ; with like remainders 
to B. Sc his sons ; with remainder to the right 
heirs male of A. for ever ; these last words are 
words of limitation, & not of purchase, notwith- 
standing the prior estates given to the sons of A. 
Sc their issue male, which are not of themselves 
sufficient to indicate an intention in testator to 
use those words differently from their legal 
signification, particularly as such words might, 
in certain events, operate to advance the general 
intent of testator, & let into the succession some 
male descendants of A., who might be excluded 
from taking under the prior limitations to his 
first Sc other sons in tail male. & such ultimate 
limitation to the heirs male of A. to whom a pre- 
cedent estate for life was given, operating to give 
him an estate tail in remainder, such devise 
lapses by his death before testator. — D oe d. 
Lindsey (Earl) v. Colyear (1809), 11 East, 648 ; 
103 E. R. 1115. 

7882 .] — Testator devised lands to trustees 

Sc the survivor of them, Sc the heirs of such survivor, 
in trust for F., then an infant, till he should arrive 
at the age of twenty-one years, upon his legally 
taking Sc using the testator’s surname ; Sc then, 
upon his attaining such age, Sc taking that name, 
habendum to him for life ; Sc from Sc after his 
decease, to hold to the trustees Sc the survivor of 
them, Sc the heirs of such survivor, to preserve 
contingent remainders, in trust for the heirs male 
of F., taking testator’s name, Sc the heirs Sc assigns 
of such male issue for ever ; but in default of sucli 
male issue, then over : — Held : the trustees did 
not take the legal estate in the lands devised, but 
F. took a legal estate tail in them on his coining 
of age Sc adopting testator’s surname. — Nash v. 
Coates (1832), 3 B. & Ad. 839 ; 1 L. J. K. B. 137 ; 
110 E. R. 308. 

Annotation : — Refd. Mills v. Seward (1861 ), 1 John. & H. 733. 

7883. .] — Testator devised estates to trus- 

tees & their heirs, to the use of C. for life, to & for 
her sole Sc separate use, Sc independent of any 
husband whom she might marry, & her receipt, 
notwithstanding her coverture, to be a good 
discharge for the rents, etc., thereof, with remainder 
to the same trustees to preserve contingent re- 
mainders, with remainder “ to the use of the 
heirs male of the body of C. lawfully to be begotten 
who shall live to attain the age of twenty-one 
years, Sc to his heirs Sc assigns for ever, but in 
default of such heirs male, or there being such he 
or they should die before ho or either of them 
should attain the age of twenty-one years without 
lawful issue,” then to the use of M. for life, pre- 
cisely in the same form, Sc with exactly similar 
remainders : — Held : the words “ heirs male of 
the body of O.” must have their technical meaning, 
Sc the words of description “ who shall live to 
attain the age of twenty-one years ” must be 
rejected as inconsistent with the general intention 
of testator, Sc consequently C. took an estate in 
tail male. — Toller v. Attwood (1850), 15 Q. B. 
929 ; 20 L. J. Q. B. 40 ; 16 L. T. O. S., 42 ; 15 
Jur. 623 ; 117 E. R. 709. 

Annotation:— Mentd. Van Grutten r. Foxwell, Foxwell v. 

Von Grutten, fl897] A. C. 058. 

7884. — — .] — A devise of real estates upon 
trust to Sc for the use of R. for his life with re- 
mainder to the use of the heirs male of his body 
lawfully begotten, according to their respective 
seniorities Sc priority of birth, in tail, with re- 
mainder to his daughters, as tenants in common in 
tail, with remainder over, with an ultimate 
remainder in case R. should die without leaving 
any such issue as aforesaid, Sc there should be only 
one of testatrix’s daughters then surviving, to 
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such only daughter, her heirs & assigns for ever : — 
Held : to create an estate tail in R. — Johnson v. 
Rutherford (1861), 3 L. T. 649. 

7885. .] — Devise of lands to trustees, upon 

trust “ to permit & suffer W. to occupy & enjoy, 
or to receive & take the rents, issues & profits 
thereof for his own use <fe benefit during bis natural 
life; & after the decease of W., then to permit & 
suffer the heirs male of his body to occupy & enjoy 
the same, or to receive & take the rents, issues & 
profits thereof for their several natural lives, in 
succession according to their respective seniorities, 
or in such parts & proportions, manner & form, & 
amongst them, as the said W. their father, shall 
by deed or will direct, limit or appoint ; <fc in default 
of such issue male of the said W. then over ” : — 
Held: (Cockburn, C.J. & Wightman, J.) W. 
took an estate for life only ; (2) (Martin, B. & 
CHANNELL, B.) that he took an estate-tail. — 
Jordan v. Adams (1801), 9 0. B. N. 8. 483 ; 30 
L. J. 0. P. 161 ; 4 L. T. 775 ; 7 Jur. N. S. 973 ; 
9 W. R. 593 ; 142 E. R. 190, Ex. Oh. 

Annotations : — Ucnerallu , Refd. Bradley v. Cartwright ( 1 8f>7 ), 

L. It. 2 C. P. 51 1 ; (’editor Hunt (1887), IS Q. B. I). 505 ; 

Re Lawronce, Lawrence v. Lawrence, [ 1 9151 1 Ch. 129. 

7886. — .] — Testator devised a freehold estate 
to trustees upon trust to permit his son, G., <fc his 
assigns to receive the rents, issues, & profits during 
his life, & after his death upon trust to permit the 
first son of G. <fc the heirs male of his body to receive 
the rents, etc., during their respective lives severally 
& successively in tail male : — Held : the first son 
of G. took an estate tail in the property, <te not 
merely a life estate. — H ugo v. Williams (1872), 
L. R. 14 Eq. 224 ; 41 L. J. Oh. 661 ; 26 L. T. 901. 

Annotation Folld. Rc Mountgarret, Mountgarret v. 

Ingllby, 11919] 2 Oh. 291. 

7887. .] — Testator devised real estate in 
trust for A. for life, & directed the trustees after 
A.’r decease to convey the same to the use of G. 
in tail male, but, if G. should be then dead, U> the 
use of the person who should then be the first heir 
male of the body of G. in tail male, with remainder 
to the use of G. in tail male, with remainder to his 
own right heirs for ever. By a codicil testator 
revoked the devise to G., <te devised the estate 
after the death of A. to R. in tail male, with all 
the limitations as in his will mentioned Held : 
R. took a vested equitable estate in tail male 
expectant on the decease of A. — Cardigan (Lady) 
v. Curzon-Howe, [1901] 2 Oh. 479 ; 70 L. J. Ch. 
703 ; 49 W. R. 715 ; 17 T. L. R, 655 ; 45 Sol. Jo. 652. 

Annotatioji Montd. Rc Staples, Owen r. Owen, [1910] 

1 Ch. 322. 

7888. — -.] — Testator, by a home-drawn will, 
made a series of separate devises of various parts 
of his real estate to A. “ & his male heir for ever,” 
the devises being in some instances preceded by 
life estates to other persons & in others made to 
him direct : — Held : the rule in Shelley's Case , 
No. 7798, ante, applied, & A. took an estate in tail 
male either in possession or remainder according 
as the particular property was devised to him 
directly or subject to a life interest. Silcocks v. 
Silcocks, [1916] 2 Ch. 161; 85 L. J. Ch. 164; 
114 L. T. 843 ; 60 Sol. Jo. 145. 

Annotation : — Distd. Rc Hussey & Green’s Contract, Rc 

Hussey, Hussey v. Simper, [1921] 1 Ch. 56(5. 

(/) Devise to One and His Heirs Lawfully Begotten. 

7889. What estate conferred — Estate tail.]— 

Turke v . Frencham (1559), 2 Dyer, 171 a; 73 


E. R. 375 ; sub nom. Tuck v. Frencham, Ben. 68 ; 
Moore, K. B. 13 ; sub nom. Buck v. Frencham, 
1 And. 8. 


Annotations : — Consd. A.-G. v. Young (1733), 2 Com. 423 ; 
Baker v. Tucker (1850), 3 H. L. Cas. 100. Refd. Wood v. 
Ingersolo (1010). 1 Bulst. 01 ; Whiting v. Wilkins (1012), 
1 Bulst. 219 ; Roberts v. Roberts (1013). 2 Bulst. 123 ; 
Gilbert, v. Witty (1023), Cm. Jae. 055 ; Wricrht v. Hicocks 
(10G7), 2 Keb. 201 ; King v. Welling (1072). 3 Keb. 95 : 
Holmes v. Meynel (1080), T. Jo. 172; Luddlngton v. 
Kime (1090), l Ld. Raym. 203 ; Bamflold v. Popham 
(1703), Holt, K. B. 233 ; Shaw v. Weigh (1720), 8 Mod. 
Rep. 382 ; Doe d. Daerc v. Dacre (1798), 1 Bos. & P. 250. 


7890. .] — Harrington v. Smith 

(1658), 2 Sid. 41, 73 ; 82 E. R. 1216, 1264. 

Annotations : — Refd. Tdlo v. Cooke (1705), 2 Ld. Raym. 
1144. Mentd. Froginorton d. Robinson v . Wharrey (1771), 
2 Wm. Bl. 728. 


7891. — Under a devise of all free- 

hold & copyhold estates whatsoever situate at B. 
with their appurtenances, to A. & the heirs of her 
body lawfully to be begotten whether sons or 
daughters, as tenants in common & in default of 
such issue then over : — Held : A. took an estate 
tail. — PrERsoN v. Vickers (1804), 5 East, 548; 
102 E. R. 1180; sub nom. Peirson v. Vickers, 
2 Smith, K. B. 160. 

Annotations:- Distd. Doe d. Wright v. .Tesson (1810), 5 

M. & 8. 95. Refd. Gretton v. Haward (1815), 2 Marsh. 9 ; 

Doo d. Cole v. Goldsmith (1810), 7 Taunt. 209. 

7892. •• - .] — Devise to testator’s wife of 

his cottage for life, if she continued chaste <$c un- 
married ; but immediately after her death or 
marriage, to his son J., as soon as he should attain 
twenty-one, <fc to his heirs for ever. Devise of his 
land & estate in fee simple, where he then lived, 
except what was thereinbefore bequeathed to his 
wife, to his son J., as soon as he should attain 
twenty-one, & to his heirs lawfully begotten for 
ever, subject to an annuity of £7 to his wife : — 
Held : J. took an estate-tail in the land estate 
in fee simple where testator lived. — Nanfan v. 
Leuu (1810), 7 Taunt. 85; 2 Marsh. 107; 129 
E. li. 35. 

Ann* datums : —Apld. Mortimer v. Hartley (1851), 0 Exch. 47. 

Folld. Good v. Good (1857), 3 Jur. N. S. 530. 

7893. — .] — Devise of land to G., his 

heirs lawfully begotten, for ever, gives G. an 
estate tail, although there is no limitation over, A 
although the devise is made subject to G.’s making 
payments of specific pecuniary legacies out of 
the land. — Good v. Good (1857), 7 E. & B. 295 ; 
28 L. T. O. S. 266 ; 3 Jur. N. S. 536 ; 119 E. R. 


Life estate.] — Devise to one & the 

r* . . A i nil 


1 Barn. K. B. 238 ; 
; sul) nom. Lowe v. 
; 2 Ld. Raym. 1561. 

Cross v. Wodhull (1745)» 
Expld. Saycr t\ Mastornmn (1757). Wilm. 
Jones v. Morgan (17 83). 1 Bro. C. C. 206. 


1256. 

7894. — , 

heirs male of his body, viz. to his first son, & the 
heirs male of his body ; so to the second <fe other 
sons. This is an estate for life only^ — -Law v. 
Davys (1729), Fitz-G. 112 ; 

2 Stra. 849 ; 94 E. R. 677 
Davies, 2 Eq. Cas. Abr. 316 

Annotations :- — Apld. Good title d. 

Willes, 592. 

380 . Distd 

Apld. Goodtitle d. Sweet v. Herring (1801), 1 204. 

Expld. Fetherston v. Fetlierston (1835), 3 Cl. & Fin. 07. 
Apld. Doe d. Woodall r. Woodall (1840), 3 C. B. ,349 ; 
Jordan t\ Adams (1801), 9 C. B. N. 8. 483. £>^fd. New- 

coman v. Bethlem Hospital (1741), Amb. 8 ; Ginger d. 
White r. White (1712), Willes, 348; Denn d. Wobb ». 
Puckey (1793). 5 Term Rep. 299 ; Poole r. Poole (1804), 
3 Bos. & P. 020 ; Swan v. Bowden (1842), 11 L. J. Ch. 155 ; 
Ohamberlayne v. Chamherlayne (1850), 0 E. & B. 035 ; 
Guuunoo v. Howes (1857), 23 Beav. 184 ; Rc Hobbs, Hobbs 
v. Hobbs, [1917] 1 Ch. 509. 

7895. — -.] — Testator devised freehold 

premises to his son J. “ to hold to him & the heir 
male of his body lawfully begotten, & the heirs & 
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7889 I. What estate conferred — Estate 
tail.y- Ray v . Gould, 15 U. C. R. 


131.- CAN. 

7889 il. .] — Macnamara v. 

Dillon, 11 L. R. Ir. 29. — IR. 

7889 ill. . ] — Mason v. Mac- 


kerras, 2 N. Z. L. R. 331 (S. C.).- 

N.Z. 

7894 i. Life estate .} — Robinson 

v. Hendry, It. E. D. 330. — CAN. 
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Wills. 


Sect. 19. — Quantity of interest given : Sub-sect 0, 
A. {fh (g), (h) db (i) i. & ii.f & (j).] 

assigns of such heir male for ever,” subject to 
certain charges. The will then proceeded : — “ In 
case my son J. shall happen to die without leaving 
any son of his body lawfully begotten, then & in 
that event I give, devise Sc bequeath the messuage, 
farm, lands & hereditaments unto my son K., his 
heirs Sc assigns for ever, but subject, nevertheless, 
not only to the charges Sc payments, hereinbefore 
made thereupon Sc thereout, but also subject & 
charged with the payment by my son R. of £300 
unto the daughters of my son J., or to such of them 
as shall be living at the time of his decease in equal 
shares Sc proportions, & if there shall be but one 
such daughter then the whole to such only 
daughter ” : — Held : the will gave J. an estate 
for life, with a contingent remainder in fee to the 
person, if any, who at J.’s death should answer 
the description of heir male of his body, with a 
limitation over to K. in fee if there should be no 
such heir male. — Chamberlayne v. Chamrer- 
IiAYNE (1850), 0 E. & B. 035 ; 25 L. J. Q. B. 357 ; 
27 L. T. O. S. 238 ; 2 Jur. N. S. 80S ; 4 W. It. 
014 ; 119 E. R. 1000, Ex. Oh. 

Annotations: — Consd. Evans v. Evans, (1892] 2 Oil. 173. 

Refd. Jenkins v. Hughes (1800), 8 H. L. Cas. 571. 

(i g ) Devise to One and His Child or Children. 

See Sub-sects. 13, 14, post. 

{h) Devise to One and His Issue. 

See Sub-sects. 15, 10, post. 

(i) Devise to One and His Son. 
i. Jn General. 

7890. Whether word of limitation—" First & 
every other son."]— A. devised his estates real A 
personal “ in trust to trustees for his brother B. 
Sc his lirst A every other son in tail male ; failure 
of such issue, to his brother C. Sc his first Sc every 
other son in tail male, etc., etc. ; in all the fore- 
going cases without impeachment of waste, other 
than wilful ; ” Sc directed the renewals of a lease- 
hold estate to be made “ by the tenant for life ” : — 
Held : B. took only a life estate, with remainder 
in tail to his children. 

The words ” first Sc every other son,” “ children,” 
or ” heir,” may be taken as words of limitation, 
where it is necessary to give them that construc- 
tion in order to effectuate the intention of the 
devisor ” ; though, ordinarily speaking, they are 
w *rds of purchase, p. 323 (Lord Kenyon, C.J.). — 
Doe d. Phipps v. Mulgrave (Lord) (1793), 5 
'IVrrn Rep. 320 ; 101 E. R. 179. 

Annotations Refd. Lonsdale r. Bercbtoldt (1854), Kay, 

646 ; Tyrone v. Waterford (I860), 1 Be G. F. 6c J. 613. 

7897. Son" or " sons."]— They [the 
authorities! appear to me to establish no more 
than this, that the word “ son ” or “ sons ” may 
be construed as a word of limitation to effectuate 4 
the intention of testator (Ttjrser, V.-C.). — 
East v. Twyford (1851), 9 Haro, 713 ; 08 E. R. 
700 ; affd. (1853), 4 n. L. Cas. 517, H. L. 

Annotations : — Refd. Re De Lancey (1869), L. It. 4 Exeh. 

345 ; Burton v. Newbery (1875), 45 L. J. Ch. 202. 

ii. What Estate Conferred. 

7898. Estate tall male.] — Milliner v. Robinson 
( 1000), Moore, K. B. 082 ; 72 E. It. 837 ; sub nom. 
II i field’s Case, cited 1 Vent, at p. 231. 

Annotations: — Consd. Robinson v. Robinson (1751), 3 

Atk. 736. Distd. Malcolm r. Taylor (1831), 2 Rush. 6c M. 


418. Apld. Doe d. Jones v. Davi©8 (1832), 1 Nev. & M. 
K. B. 654. Consd. Boauchant v. Usticko, (18801 W. N. 14. 
Refd. King v. Melling (1672), 1 Vent. 225 : Luadington v. 
Kimo (1696), 1 Ld. Raym. 203 ; Bamneld v. Popham 
(1703), Holt, K. B. 233 ; Wyld v. Lewis (1738), West 
temp. Hard. 308 ; Robinson v. Robinson (1756). 1 Keny. 
298; Rubber v. Trollope (1764), Anil). 453; Hellish v. 
Mellish (1823), 3 Dow. 6c Ry. K. B. 804 ; Doe d. Burrin v. 
Charlton (1840), 1 Man. & G. 429 : Re Bird & Barnard’s 
Contract (1888), 59 L. T. 166. Mentd. Doe d. Campbell 
v. Hamilton (1849), 13 Q. B. 977. 


7899. .]— Foord v. Foord, No. 7731, ante . 

7900. ~.J— Devise of all testator’s real estate, 

except that at E., Sc of the perpetuity of his 
presentations to L. TT. for his life, Sc no longer 
provided he take the name of testator, Sc live at his 
house at B. ; & after his decease, to such Bon as 
he shall have lawfully begotten, taking the name 
of R., Sc for default of such issue, then to W. R. in 
fee ; is, an estate in tail male in L. H. , he & the 
heirs of his body taking the name of R., in order 
to effectuate the general intent of testator, not- 
withstanding the express estate devised to L. H. 
for life Sc no longer. — -Robinson v. Hicks (1758), 3 
Bio. Pari. Cas. 180 ; 1 E. R. 1255 ; sub nom. 

Robinson v. Robinson, 1 Burr. 38 ; 1 Keny. 298 ; 
2 Ves. Sen. 225, H. L. 


Annotations : — Consd. Hay v. Coventry (J789), 3 Term Rep. 
83. Apld. I>oo d.IUandford r. Applin (1790), 4 Term Rep. 
82 ; Doe d. Bean v. Ilalley (1798), 8 Term Rep 5 ; Doc d. 
Candler v. .Smith (1798), 7 Term Rep. 531 ; Seale v. 
Barter (1801), 2 Bob. & 1\ 485. Consd. Doe d. Cock v. 
Cooper (1801), 1 Eawt. 229; Seaward v. Willoek (1804), 
5 East, 198. Apld. Mellish v. Mellisb (1823), 3 Dow. 6c 
Ry. K. B. 804. Refd. Doe d. Look v. Laming (1760), 
2 Burr. 1100 ; Thong r. Bedford (1783), 1 Bro. C. C. 313 ; 
Denn d. Webb v. Puckey (1793), 5 Term Hep. 299 ; Doe 
d. Phipps v. Mulgrave (1793), 5 Term Rep. 320 ; Maokell 
v. Winter (1797), 3 Ves. 536; Roe d. Clemett r. BriggH 
(1812), 16 East, 406 ; Beard r. Westcott, (1813), 5 Taunt. 
303 ; Doe tl. Liver*age r. Vaughan (1822), 1 Dow. & Ity. 
K. B. 52 ; Malcolm r. Taylor (1831), 2 Russ. & M. 416 ; 
Losli r. Towulcy (1834), Cooj>. temp. Brough. 372; Doe 
d Burrin v. Charlton (1840), 1 Man. A: G. 129; East v. 
Twyford (1853), 22 L. T. O. S. 173 ; Key r. Key (1853). 
4 l)e G. M. & G. 73 ; Foster r. Hayes (1855), 4 K. & B. 
717; Webb v. Byng (1857), 26 L. J. Cb. 107. 108, n. ; 
Head r. Godlee, Reynolds r. Godlee (1859), Johns. 536; 
Jordan v. Adams (1861), 9 C. B. N. S. 483 ; Barrow r. 
Total (1862), 7 H. & N. 962; Parker v. Toot-al (1865), 
11 II. Jj. Cas. 143 ; Bradley r. Cartwright (1867), 36 L. J. 
C. P. 218; Bowen v. Lewis (1884), 9 App. Caa. 890. 
Mentd. Thollmwon r. Woodford (1798), 4 Ves. 227. 


7901. .] — Devise to A. Sc after his death to 

his first Sc other sons, he in default of male issue 
then unto his eldest Sc other daughters, A to their 
heirs male for ever. An estate in tail male In A. — 
Wight v. Leigh (1809), 15 Ves. 501 ; 23 E. R. 808. 


Annotations: — Consd. Esdaile r. Wilshere (1831), 9 L. J. 
U. 8. Ch. 71. Refd. Mellisb v. Hellish (1823), 3 Dow. & 
Ry. K. B. 80 J ; East v . Twyford (1853), 4 H. L. Cas. 517 ; 
Key v. Key (1853), J Eq. Rep. 82. 


7902. .J— Charlton v. Craven (1823), cited 

3 Dow. Sc Ry. K. B. at p. 808. 

Annotations : — Consd. Mellish v. Hellish (1823), 3 Dow. 6c. Ry. 

K. B. 804. Refd. Doe d. Burrin r. Charlton (1840), 1 

Man. 6c G. 429 ; Pyrke v. Wadd Ingham (1852), 10 Hare, 1. 

7903. — — —.J — A. being seised in fee of an estate 
called 1L, subject to a mtge. for years, by his will, 
in which there was a statement in Ogures of the 
amount of the estimated value of his entire pro- 
perty, of the sum which his wife had brought him 
on his marriage, 6c of the sum which he himself 
had settled upon his marriage, & of the estimated 
value of the estate at U., directed that his daughter 
C. M. should have the disposal of the sum which 
he himself had settled on his wife, 6c in case she 
did not dispose of it, that it was to go to certain 
persons therein named. He then d (“sired that H. 
should go to his daughter C. M. as follows : in case 
she married & had a son, to go to that son ; in 
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case she had mare than one daughter at her hus- 
band’s or her death, 6c no son, to go to the eldest 
daughter ; but in case she had but one daughter 
or no child at that time, h^ desired it might go to 
his brother W. M. He then gave specific legacies 
nearly to the amount of the sum which remained, 
after deducting the money settled on his marriage 
6c the value of the estate at II. ; & he directed that 
his daughter should pay an annuity to a person 
therein named for life ; 6c then he made his brother 
W. M. his sole legatee : — Held : C. M. took an 
estate in tail male in H., with a reversion in fee, 
subject to the other estates created by the will. — 
Hellish v . Mellish (1824), 2 B. & C. 520; 3 
Dow. 6c By. K. B. 804 ; 2 L. J. O. 8. K. B^ 45 ; 
107 E. B. 477. 

Annotations Reid. Doo d. Bunin v. Charlton (1840), 1 

Man. & G. 429 ; Doo <1. Jeamid v. Bannister (1840), 5 

Jur. 102 ; Mathew v. Brico (1851), 14 Beav. 341 ; Jenkins 

v. Hughes (1800), 8 H. L. Gas. 671 ; Barker v. Tootal 

(1865), 11 H. L. Cos. 143. 

7904. .J — Testator, after bequeathing his 

personal estate, devised as follows : “I also give 
all my real estate, in the counties of Pembroke & 
Carmarthen, to my eldest son J., as aforesaid 
for his life 6c to his eldest legitimate son after his 
death, 6c in default of such issue I give it in 
like manner to my son B. ; 6c in case he has no 
legitimate issue male, I then give it in like manner 
to the olf spring about to be born from my dearest 
wife B. ; 6c in default of such issue to my own right 
heirs for ever ” : - - Held : J. took an estate in tail 
male, the words “eldest legitimate son” being 
nomen coiled ivum . — Lewis v. Puxley (1847), 10 
M. 6c W. 738 ; 10 L. J. Ex. 216 ; 9 L. T. O. S. 
101 ; 153 E. B. 1380. 

7905. .] — A. devised lands in trust for 13., 

.a reputed son, for his life, 6c, after his decease, 
for to liis first 6c every other son successively 
in tail male, 6c in default of such issue to his 
daughter or daughters, to hold to them, if more 
than one, 6c their heirs, as tenants in common ; 6c 
in default of issue of B., to for testator’s right 
heirs : — Held : B. took only an estate for life, 6c 
no remainder in tail to him could be implied after 
the limitation to the daughters. — B aker v. Tucker 
( 1850), 3 II. L. Cas. 106 ; 14 Jur. 771 ; 10 E. B. 
41, II. L. 

Annotations — Consd. Barrow v. Tootal (18621, 10 W. R. 

357. Refd. Foster r. Hayes (-1855), 4 H. & H. 717 : Towns 

v. Wentworth (1858), 11 Moo. B. C. C. 526 ; Sykes r. 

Sykes (1871), JL. R. 13 Eq, 56. 

7906. .] — A. had several great nephews : 

T., W., J., 6c (>. Ills will was drawn up by him- 
self while abroad. It contained the following 
passages : “I name 6c appoint my universal heir 
my great-nephew T., eldest son of my nephew W., 
to whom 1 give all my lands, etc.” “ The eldest 
son of my godson 6c great-nephew T. who may be 
living at his father’s death, is always to be con- 
sidered as heir to my estates.” 44 If my godson 6c 
great-nephew T. should not leave any son at his 
death, 1 direct that his next brother 6c second son 
of my nephow succeed to my estate & so on, in case 
of failure of male heirs to the third, fourth, etc.” 
“ The oldest great-nephew living always to be 
considered as my legitimate heir in case of failure 
of the other brothers, my express will 6c desire 
being that my estates do always descend in the male 
line ” : — Held : the general iutent was that the 
great nephew T. should take an estate in tail male, 
6c that intent must prevail. — Jenkins v . Hughes 
(1860), 8 H. L. Cas. 571 ; 30 L. J. Ch. 870; 3 


L. T. 106 ; 6 Jur. N. S. 1043 ; 8 W. B. 667 ; 11 
E. B. 553, H. L. : affg. S. C. sub nom. Jenkins v. 
Clinton (Lord) (1858), 26 Beav. 108. 

Annotations : — Consd. Allgood v. Blake (1873), 2 L. T. 331. 
Folld. Leach v. Jay (1878), 39 L. T. 242. Refd. Hushes v. 
Pritchard (1877), 6 Ch. D. 24. Mentd. Hr Veale’s Trusts 
(1876), 4 Ch. D. 61 ; Em mins v. Bradford, Johnson v. 
E turning (1880), 13 Ch. 1>. 493. 

7907. .]—Rc Childe, Childe-Pemberton 

v. Childe, [18831 W. N. 48. 

7908. .] — By his will O. devised a mansion 

house 6c copyhold property to trustees upon trust 
to the use of his eldest son B., to permit him during 
his life to occupy the same or receive the rents 
arising therefrom, 6c after his decease to permit 
the eldest son of B. to occupy or receive the rents 
of the said estate during his life,” & then to his 
sons & their sons in succession,” 6c in default 
thereof to the second son of 13. 6c his sons in 
succession, 6c in default to the third & other sons 
of B. & their sons in succession, according to the 
priority of their birth, 6c in case his eldest son B. 
should die without leaving any son or male 
descendant, then upon trust to hold the same estate 
to the use of testator’s second son M. for life, with 
remainder to his eldest & other sons 6c their issue 
in succession, with remainders over. The copy- 
hold property was subsequently enfranchised & 
disentailed. Pltf. W., as the eldest son of B., 
took out a summons, to which M. 6c the trustees 
of the wills of (J. & B. were made resps., asking for 
a declaration of his title to an estate in tail male in 
possession in the mansion house 6c property, & 
that the costs of 6c incidental to the application 
might be provided for : — Held : upon the true 
construction of the will, 6c having regard to the 
rule in Shelley's Case , No. 7798, ante , was entitled 
to an estate in tail male in possession of the 
property in question.-- -7?r Buckton, Buckton v. 
Buckton, [1907 j 2 Oh. 406; 76 L. J. Oh. 584; 

97 L. T. 332 ; 23 T. L. B. 692. 

Annotations : — Refd. He Halst-on, It, wen on, 11912] 

1 Ch. 135 ; lie Fletcher, Kinj? v. Kintf (1918), 62 teol. Jo. 
710. 

(j) Devise to One and His “ Family ,” 

il Posterity ” “Offspring” etc. 

7909. “ Family.”] - Devise to A. 6c her heirs for 
ever, in the fullest confidence that after her decease 
she will devise the property to my family, A. is 
tenant in fee. — Wright v. Atkyns (1823), Turn. 
6c It. 143 ; 37 E. It. 1051, L. 0. ; on appeal , see 
8 De G. M. Sc CL at p. 421, H. L. ; previous pro- 
ceedings, 17 Vos. 263, n., II. L. 

Annotations : — Consd. Lilev v. IIcv (1842), 1 Hare, 580. 
Apld. Thorp v. Owen (1843), 2 Haro, 607. Consd. 1 
Beauvoir v. De Beauvoir (1852), 3 H. L. 1 O 8 * ,J*? | ' 

Greene v. Marsden (1853). 1 Kq. Hep. 437. Consd. () Rclll> 
r. Sempill (1855), 26 L. T. O. S. 50. ExPld. Laiipdale v. 
Tlriffea (18'')6) 8 De G. M. Kr Cl. 391. Consd. Smith v. 
Gibson (1871),’ 25 L. T. 55b. Distd. WjnfrrteW r. 

Htf78) 9 <’li I) 658. Apld. Hr Williams, Williams v. 
Williams, 11897) 2 Ch. 12* Refd : Orawhi . nlv < Crawlurd 
(1825). 3 L. J. O. S. Cli. 105 ; Knur] » ■ K mdit (1840), 3 
Beav. 14 8. Mentd. Turner r. \\ -rig it (i860), - De (i. 1 ■ 
A' J. 234 : Blake r. Peters (1863), 1 De G. J. & 8m. 345. 

7910. “ Descendants.”] — Testator gave all, etc., 

to A. for life, 6c after her decease lie gave the same 
to her nieces, the daughters of L • . ^heir 

descendants per stirpes, to hold to them, their heirs 
V assigns, for ever ; A. & the descendants of L. 
paving an annuity for life to E. : Held : the two 
nieces who survivied the life tenant took the 
entirety, to the exclusion of a third who died with- 
out issue, after testator, but before the life tenant. 

The first question is, what is the effect of the 
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7909 i "Family.”! — lit Thkthewev, Elder's Trustee & Executob Co., Ltd. v. Trethkwby (No. «), . ] 

641.— AUS. 

7910 I. ” Descendants.”]— Re Hickey. [1927] V. L. R. 655 .— AUS. 
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A. ( j ) & (k) i., ii. & m.J 

gift to the daughters & their descendants per stirpes. 
It is contended that the word “ descendants ” is 
to have the same effect as the word “ issue,’ ’ & 
that, coupled with the words “ per stirpes ,” it 
would be a gift to tenants in common in tail of 
real estate & is therefore an absolute gift of the 
personalty. Whatever may be the meaning of the 
words “ per stirpes ,” it must be admitted that they 
mean a distribution of one sort or other, not an 
estate tail, which is excluded both by those words 
& the absolute words to the parents. I am of 
opinion, therefore, that the word “ descendants ” 
is not a word of limitation, but purchase. I 
consider that the words “ descendants per stirpes ” 
import not distribution but succession. — Dick v. 
Lacy (1845), 8 Bcav. 214 ; 5 L. T. O. S. 70 ; 0 
Jur. 221 ; 60 E. R. 84. 

Annotations: — Distd. Robinson v. Shepherd (1863), 32 

Beav. 665. Held. Re Coulden, Coulden v. Coulden, [1908] 

1 Ch. 320. 

7911. .] — Testator set out a schedule of 

his property calling in £5,000. He then directed 
£1,000 to be invested in each child’s name, & 
£1,000 in his wife’s ; interest to them for their life, 
& afterwards to their descendants, except his wife’s, 
which was, at his death, to be sold & divided among 
them, except £200 to M.’s child by him. Then 
followed in the same paper. “ The above is 
increased by the working up of stock to £5,500. 
I wish the same division <fc appropriation, except 
that, if any share falls in, it may be added to the 
others in case the original holder shall have no 
children.” Testator died, leaving four daughters : 
— Held : by the will alone the daughters would 
have taken absolute interests ; but by the will & 
codicil together they took interests which, if 
absolute in the first instance, were defeasible. 

Then comes the expression on which the question 
in this case turns ” <fc afterwards to their 
descendants.” Now, if the will stopped there, if 
there were no more, I should be bound to come to 
the conclusion contended for by petitioners ; for, 
where there is a gift to A. for life, remainder to the 
descendants of A. it is clear that if real estate, it 
is an estate tail ; if personal estate it gives him 
the absolute interest (Kindersrky, V.-C.). — 
Bird r. Webster (1853), 1 Drew. 338 ; 22 L. J. Ch. 
483 ; 1 W. K. 121 ; (51 E. It. 481. 

Annotation Distd. Re Wyneh’s Trusts, Exp. Wyucli (1854), 

5 De G. M. & G. 188. 

7912. “ Posterity.”] — A.-G. v. Bamfield (1703), 
Freem. Ch. 208 ; 2 Eq. Cas. Abr. 305 ; 22 E. K. 
1202. 

7913. .] — Anon. (1707), 2 Eq. Cas. Abr. 

290 ; 22 E. Ii. 244. 

7914. Direction that estate should descend to 
heirs & successors in direct male line.]- Testator- 
directed that an estate should be purchased by 
his exors., & that such estate should be made 
hereditary & settled upon his constituted heir, 
lie then appointed his nephew his heir <fc successor, 
& desired that the estate should be settled upon 
him, & should descend to Ids heirs <fc successors 
in the direct male line, & in case of his nephew 
dying without issue, the estate to devolve upon 
his brother, his heirs & successors in the direct 
male line : — Held : the nephew was not to take as 
tenant in tail in possession, but the estate was to 
be settled upon him for life, with remainder to 
his sons in tail male, & afterwards to the next 


taker & his sons in like manner. — Shelton v. 
Watson (1849), 10 Sim. 543 ; 18 L. J. Ch. 223 ; 
13 Jur. 203 ; 00 E. R. 985. 

7915. “ Offspring.”] — Testator gave personalty 
to his son for life, <te “ at his death to my surviving 
daughters & their “ offspring.” Two of the 
daughters attested the will, one of whom died 
before the son — Held : the daughters only who 
survived the Ron took ; the gift was an absolute 
one, the word “ offspring ” being here used as a term 
of limitation & not of purchase. 

The word “ offspring,” like the words “ issue ” 
& “ descendants,” may be used in different senses. 
It may mean children only, or it may include more 
remote descendants. If testator had intended 
children only, I cannot help thinking he might have 
used the simple & obvious term “ children ” 
(Kindersley, V.-C.). — Young v. Davies (1863), 
2 Drew. & Srn. 107 ; 1 New Rep. 419 ; 32 L. J. Ch. 
372 * 8 L. T. 80 ; 9 Jur. N. S. 399 ; 11 W. R. 452 ; 
02 E. R. 585. 

Annotations : — Refd. Fell v. Biddolph (1875), L. R. 10 C. P. 
701 ; Re. Coleman & Jarrom (1876), 4 Ch. 1) 1C5 ; Jnll 
v. Jacobs (1876), 24 W. R. 947 ; Aplin v. Stone, 11904] 
1 Ch. 543. 

(Jc) Limitation Primd Facie conferring Fee Simple. 
i. “ Heirs ” construed ” Heirs of the Body.” 

7916. Estate tall conferred.] — Crumble v. Jones 
(1709), Willes, 167, n. ; 125 E. R. 1113, n. ; sub 
nom. Grumble v. Jones, 2 Eq. Cas. Abr. 300, pi. 15 ; 
11 Mod. Rep. 207 ; sub nom . Aumble v. Jones, 1 
Salk. 238. 

Annotations:- ConsdL Preston d. Fnglo v. Funnell (1739), 
Willes, 164 Refd. Ginger d. White v. White (1742), 
Willes, 348 Gooririgbt d. Goodridge v. Goodridge (1742), 
Willes, 369 Tyrouo v. Waterford (1860), 1 J)e G. F. & J. 
613. 

7917. .]— If testator had devised £100 

per annum to his son & his wife for their lives, 
that is to say, in manner following : £60 per annum 
to the wife, & the remaining £40 to the son ; 
which latter words were therefore explanatory 
of the former, like the case where a devise is 
to A. & his heirs, habenduyn to A. & the heirs of 
his body. There the latter words explain what 
heirs are meant. — C owper v. Scott (1731), 3 
P. Wins. 119 ; 24 E. R. 993. 

Annotations: — Mentd. Chapman r. Bllssct (1738). West 
temp. Hard. 328 ; llenty v. Wrey (1882), 21 Ch. D. 332 ; 
Re Ford, Ford r. Ford, fl902] 1 Ch. 218; Re Roby, 
Howlette. Newington, [1908] 1 Ch. 71. 

7918. .] — (1) Under a devise “ to A. & B. 

«fc their heirs, & in case they agreed to sell the estate, 
that they should have their equal shares of the 
money arising therefrom ; but if they agreed to 
keep the estate whole together, then that the rents 
should be equally paid & divided between them, 
& to the several & respective heirs of their bodies.” 
A. B. took only estates tail. 

(2 ) A. being seised in fee tail of an undivided one- 
fourtli part of an estate, & entitled to the reversion 
in fee of another one-fourth, expectant on the 
determination of an estate tail, recited, that she 
was entitled to the first, & devised it to B. C. in 
fee ; & then directed ” all the residue & remainder 
of her estate & effects to be sold as soon as might 
be after her death, & her funeral expenses to be 
paid t hereout ; & the overplus, if any, to be divided 
between D. & E.” : — Held : the reversion did not 
pass by these general words. — Roe d. James v. 
Avis (1792), 4 Term Rep. 005 ; 100 E. R. 1200. 

Annotations : — As to (2) Dbtd. Church r. Mundv (1808), 15 
Vcs. 396. Distd. Doe d. Crump v. Sparkes (1824), 4 Dow. 


PART XVI. SECT. 19, SUB-SECT. 6. 
—A. (k) i. 

7916 i. Estate tail conferred .) — Where 
there Is a devise in fee to A., & In the i 
ovent of A. dying without heirs, a gift I 


over to persons who are capable of 
being the heirs of A., the word 
" heirs ” must bo read as “ heirs of the 
body,” & A. will take an estate tall, 
& not an estate in fee simple with an 


executory devise over. — Re Ross 
(1901), 1 S. It. N. 8. W. (Eq.) 1 ; 18 
N. S. W. W. N. 40. — AUS. 

7916 11. .] — Kino v. Evans 

(1895), 24 8. C. R. 356. — GAN* 
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& Ry. K. B. 24C. Expld. Jones v. Skinner (1835), 5 L. J. 

Oh. 87. Dbtd. Sauraerez v. Soumerez (1839), 4 My.&Cr. 331. 

N.F. Mortimer v. Hartley (1851), 6 Exch. 47. Consd. Free- 
man v. Freeman (1854), Kay, 479. Reid. Leako v. Robinson 

(1817), 2 Mer. 363; Fordv. Ford (1848), 0 Hare, 486. 

7019. .] — Under a devise to A. for life 

without impeachment of waste, remainder to his 
eldest son, A the heirs of such eldest son ; A in 
default of issue male of A. then to B., etc., A. takes 
an estate for life, remainder to his eldest son in tail, 
remainder to himself in tail. 

It is a clear rule, acted upon at least from Lord 
Vaughan’s time, that where there is a devise to A. 
A his heirs for ever, A a subsequent devise to any 
person who by possibility may by his heir ; the 
word “ heirs ” must be construed “ heirs of the 
body,” A A.’s estate reduced to an estate tail 
(Lord Kenyon, C.J.). — Doe d. Bean v. Halley 
(1798), 8 Term Rep. 5 ; 101 E. R. 1235. 
Annotations: — Distd. Seaward v. Willoek (1804), 5 East, 

198. Consd. Doe d. Gallini v. Ciallini (1833), 5 B. & Ad. 

621. Distd. Bokor v. Tucker (1850). 3 H. L. Can. 106. 

Apld. Key v. Key (1853), 4 I)o G. M. G. 73. Distd. 

Foster v. Hayes (1855), 4 E. & B. 717. Consd. Roddy v. 

Fitzgerald (1858), 6 H. L. Can. 823. Held. Hart v. Talk 

(1852), 2 J)e G. M. & G. 300 ; Allgood v. Blake (1872), 

L. R. 7 Exch. 339. 

7920. .J — The rule of ] possess io Jratris does 

not apply to estates tail, nor to inheritances in fee 
simple without an actual possession of the brother 
of the whole blood. Devise to “A. A B. A their 
heirs for ever, provided that if both have issue, 
then both their dividends to* go to the issue of 
their own bodies ; but if but one have issue, then 
the premises to go to that issue,” etc. : — Held : 
A. A B. took estates tail. A. afterwards conveyed 
liis moiety to B. in fee by lease A release, with a 
covenant to levy a line ; created a base foe in B. 
which estate was afterwards confirmed by the line, 
though that was not levied till after the death of 
the releasee. — Doe d. Gregory v. Whiciielo 
( 1799), 8 Term Rep. 211 ; 101 K. R. 1350. 

7921. - — .] — Testator, by his will, devised as 
follows : “ I give my house, gardens, etc., at lb 
to S. S. A her heirs, if she has any child : if not, 
then, after the decease of herself A her husband 
R. S. I. give it to F. M. A her heirs.” S. 8. had 
a child, who was living at the date of the will 
but who died four days after the date of it, in the 
lifetime of testator ; — I/c/d : S. S. took an estate 
tail ; A upon her death without heirs of her body, 
the property passed to E. AT. — Doe d. Jearrad 
v. Bannister (1840), 7 M. A W. 292 ; 11. A W. 01 ; 
10 L. J . Ex. 33 ; 5 Jur. 102 ; 151 E. R. 777. 

7922. .] — Simpson v. Ashworth, No. 7933, 

post , 

7923. .] — A testator devised real estates to 

his nephew, A ., for life, with remainder to t rustees to 
preserve contingent uses, with remainder to the 
first A other sons of A., in tail male, A for default 
of such issue, with similar remainders to his 
nephews, B. C. A D., for their respective lives, A 
their first A other sons in tail male, respectively, 
A for default of such issue, with remainder to the 
daughters of A., A their heirs, as tenants in 
common A for default of such issue with similar 
remainders to the daughters of B., C.. AD. 
respectively, A for default of such issue with 
similar remainder to his sisters, X. A Y. A 
shifting clause provided that if any of the daughters 
of his nephews should become a nun, the uses 
limited to such daughter should cease, A the 
persons next in “ reversion,” to take according to 
the aforesaid limitations, should ” enter into ” A 
hold the estates as he would have been entitled to 
hold them, in case the person so becoming a nun 
had been dead, without issue of her body : — Held : 
the shifting clause cut down the limitations to the 
daughters of the nephews into estates tail. 


There is a proviso, by way of a shifting clause, 
which expresses the meaning of testator in the 
clearest possible terms — that the word “ heirs ” 
in the above clause is meant to imply “ heirs of 
the body ” (Martin, B.). — Biddulph v . Lees 
(1859), E. B. A E. 289, 308 ; 28 L. J. Q. B. 211 ; 
32 L. T. O 8. 392 ; 5 Jur. N. 8. 818 ; 7 W. R. 309 ; 
120 E. R. 515, 524, Ex. Eh. 

7923a. .]— Hennessey v . Bray (1803), 33 

Beav. 90 ; 9 L. T. 4 1 ; 9 Jur. N. 8. 1005 ; 1 1 W. R. 
1053; 55 E. R. 302. 

7924. — — .] — Testator by his will, dated in 
1885, appointed oxorB., A continued as follows : 
”1 give to my two sons . . . all my real A 
personal property ... for their natural life, 
subject to the condition of paying ” the legacies 
therein mentioned. “ If my sons marry A have 
issue, I give to each of their heirs their father’s 
share, A to their heirs for ever ; if there is no male 
issue with either of my two sons, A there is female 
issue, then the father’s share shall be divided 
between them share A share alike as tenants in 
common, A to their heirs for ever. Should either 
of my sons die without issue, then such son’s share 
shall go to my other son A to his heirs for ever. 
Should both of my sons die without issue, then at 
the death of the last of them, I give all my real 
property to the whole of my grandchildren share 
A share alike as tenants in common, A to their 
heirs for ever.” II e then directed t hat his two sons 
should pay out of his real property any payment 
due A owing thereon : — Held : the two sons took 
the real estate in tail male A the personalty 
absolutely, subject to the conditions mentioned in 
the will . — Re Score, Tolman v. Score (1887), 57 
L. T. 40. 

ii. Devise Over to Riylit Heirs of Testator. 

7925. Following devise to testator’s sons & his 
heirs — Estate tail conferred.] -Devise to one A 
his heirs, A if lie die without heirs, then to another 
etc., tliis is an estate tail. — E dwards v . Allen 
( 1075), Fas. temp. Find), 214; 3 Rep. Oh. 80; 

23 E. R. 118. 

7926. — .]-— A devise by a father to a 

second son, A Ids heirs for ever, A for want of 
such heirs then to the right heirs of testator, is 
an estate tail. But had the devise over been to a 
stranger, the second son would have taken a fee 
simple, A consequently the devise over had been 
void. — N ottingham v. Jennings (1700), 1 P. 
Wins. 23 ; 1 Com. 82 ; 2 Eq. Cas. Abr. 308 ; 1 
Ld. Ram. 508; 1 Salk. 233; Willes, 100, n. ; 

24 E. R. 279. 

Annotations : — Apld. Crumbier. Jones (1709), Willes, 167, n. ; 

Preston d. Eagle v. Funnel I (1739), Willes, 164 ; Ginger 

d. White v. White (1742), Willes. 348. Consd. He Waugh, 

Waugh v. Cripps, [1903J 1 Oh. 744. Reid. BamlieJd v. 

Popham (1702), 1 P. Wins. 54 ; Idle v. Cook (1705), 1 

P Wins. 70. 

iii. Devise Over to Collateral Heir. 

7927. On death of devisee without heirs — Estate 
tail conferred.)— A devisor has three sons, A., B., 
A C\, A devises lands to B. A C., “A if B. dies 
without heirs, 0. shall have his part ; A if C. 
dies without heirs, A. shall have it.” Semble : 
B. has an estate tail, A C. an estate for life, in their 
respective moieties. — A llen v. Spendlove (1673), 
Freem. K. B. 85 ; 89 E. R. 03. 

7928. .] — Devise to A. A his heirs, A 

for want of heirs of him to B. who was his heir. 
A. takes an estate tail. — Parker v. Thacker 
(1682), 3 Lev. 70 ; 83 E. R. 582. 

Annotations: — Consd. Preston d. Eagle v. Funnell (1739), 

Willes, 164; Goodrlght d. Goodridge v . Goodridge (1742), 

Willes, 369. Reid. Thomlinson v. Dighton (1711), 1 Salk. 

239. 

7929. .] — A. devises lands to J., his wife, 
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for life, then to his son H. for life, then to his son 
G. & his heirs for ever ; if he die, without heirs, 
then to his two daughters K. & L. 

This is an estate tail in G. — Tyte v. Willis 
( 1733), Cas. temp. Talbot 1 : 25 E. R. 620, L. C. 
Annotation : — Apld. Harris v. Davis (1844), 1 Coll. 416. 

7930. — — .] — Pickering v. Towers, No. 

8282, post. 

7931. — -Devise to T. G. for & 

during his natural life, <fc after his decease to his 
heirs «fc assigns for ever, for want of such heirs, 
to T. E. his heirs and assigns for ever. T. G. has 
only an estate tail. — Morgan v. Griffiths (1775), 
1 Cowp. 234 ; 98 E. R. 1061. 

Annotation : — Apld. Harris v. Davis (1844), 1 Coll. 416. 

7932. .] — A. devises his lands to his 

wife for life, & at her death, to his son B. A his 
heirs for ever ; & if B. should die unpossessed of 
them, or without heirs, to his daughter G., & her 
heirs for ever : — Held : the word heirs must be 
confined to heirs of the body ; <fc B. took an estate 
tail, with remainder in fee to O.— Doe d. Hatch 
v. Bluck (1816), 6 Taunt. 485 ; 2 Marsh. 170 ; 
128 E. R. 1123. 


7933. 


•j" 


-The words “ lawful heirs ” 


< i 


« i 


Held : upon the context of a will, to mean “ heirs 
of the bodv.” 

w 

Testator, having several children, directed the 
purchase of an estate for one of his daughters, 
for her use <fc her lawful heirs,” to be returned 
if she died without lawful heirs,” to the other 
children that had heirs: — Held: upon the con- 
text, “ lawful heirs ” must be construed “ heirs 
of the body ” : the daughter took an estate tail, 
& that the gift over was also an estate tail. 

The expression “ lawful heirs,” by itself, would 
mean heirs general ; but it is to be observed that 
he had used the same words in the previous devise 
of all the real estates given to the other children 
in every one of the gifts over. On the construction 
of these words I am therefore bound to conclude 
that he did not mean heirs general, but heirs of 
the body ; the consequence of which is, that he 
had limited the effect of tin 1 words “ lawful heirs,” 
& makes it heirs of the body : the result is to give 
an estate tail to the daughter (Langdale, M.R.). — 
Simpson v. Ashworth (1843), 6 Beav. 412 ; 7 
Jur. 410 ; 49 E. R. 885. 

Annotation : — Distd. Rc Waugh, Waugh v. Cripps, [1903] 
1 Ch. 744. 


7934. .J- — By his will, made in 1835, 

testator gave the II. IL. estate to his grandson A. ; 
«& should A. die without an heir he desired that 
II. H. estate should be given to his grandsons B. 
& C. : — Held : A. took an estate tail not the fee 
simple, for the words “ without an heir ” must 
mean “ without an heir of his body,” inasmuch as 
the persons to whom the gift over was made were 
capable of being A.’s collateral heirs. — Hancock 
v . Clavey (1871). 25 L. T. 323 ; 19 W. R. 1044. 


(1) Other Words of Limitation. 

7935. Words conferring fee simple — Devise “ to 
him & his heirs.”] — Anon. (1531), Beni. 10; 73 
E. R. 938. 

7936. Devise to one for years — Sc the in- 

heritance.] — Widlake v. Harding (1613), Hob. 2 ; 
80 E. R. 152 ; sub nom. Wedlock & Harding’s 
Case, Godb. 207. 

Annotations : — Consd. Monnington v. Davis (1695), Fortes. 
Ron. 224 ; Cole v. Rawlinson (1702), 2 Ld. Raym. 831. 
Bern. Smith v. Tludall (1706), Holt, K. B. 235. 

7937. “ A. to be heir of my land.”] — 

Spark v. Purnell (1615), Hob. 75 ; Moore, K. B. 
864 ; 80 E. li. 224. 

Annotations : — Consd. Parker v. Nlckson (1863), 1 Do G. J. 
& Km. 177. Refd. Leet'o v. Sal Ilnurs ton (1674), Froem. 
K. B. 176 ; Darbittour. Beaumont (1713), Fortes. Rep. 18 ; 
Burgoynov. Hatton (1738), Barn. Ch. 231. 

7938. Devise to one for ever & ever.] — 

If a man doth devise land to one for ever &> ever, 
this is a fee simple (Coke, C.J.). — Gough v. 
Howards (1615), 3 Bulst. 121 ; 81 E. R. 104. 

Annotation : — Reid. Doe d. Payno v. Plyor (1849), 14 Q. B. 
512. 

7939. — — Devise to one Sc his successors.] — 

A devise to A. & his successors is a devise in fee 
simple without the word “heirs” (Coke, C.J.). — 
Anon. (1617), as reported in Moore, K. B. 852 ; 72 
E. R. 919. 

For full anus., see S. O., No. 9011, post.. 

7949. Devise to one for life remainder to 

right heirs - If issue living at time of death.] — 

Plunket v. Holmes (1661), 1 Lev. 11 ; 1 Sid. 
47 ; T. Raym. 28 ; 83 E. R. 15. 271 ; sub nom. 
Blunket v. Holmes, 1 ICeb. 29, 119. 

Annotations :— Consd. God bolt r. Freestone (1694), 3 Lev. 
4 06. Apld. Luddington v. Klme (1696), 1 Ld. Raym. 203. 
Consd. Carter v. Barnadiston (1718). 1 P. Wins. 505. Apld. 
Doe d. Planner t\ Scudamore (1800), 2 Boh. & P. 289. 
Consd. Egerton v. Btownlow (1853), 4 H. L. Can. 1 ; Crofts 
r. Middleton (1856), 8 De G. M. <S c O. 192. Refd. King v. 
Welling (1672), 3 Kcb. 95 ; Bamfleld v. Popliam (1703), 
Holt, K. B. 233 : Lethieulier v. Tracy (1753), Keny. Ch. 
40 ; Doc d. Davies v. Gatacro (1839), 6 Bing. N. C. 609 ; 
Eger ton v. Massey (1857), 3 C. B. N. S. 338. 

7941. Devise to one Sc his assigns for ever.) 

— Fisher v. Nicholls (1700), Holt, K. B. 743; 
3 Salk. 127 ; 90 E. R. 1309. 

7942. — — To A. for life & after A.’s decease 
to B.] — A devise of testator’s lands at W. & all 
his interest in the estates of J. C. deceased to L. A. 
for life, & after L. A.’s decease to E. S. charged 
with an annuity to ,T. T. for life, gives a remainder 
in fee to E. S. — Andrew v. Sotjthouse (1793), 
5 Term Rep. 292 ; 101 E. R. 164. 

Annotations : — Distd. Roc d. Peter v. Daw (1815), 3 M. & 8. 
518. Consd. Peppercorn v. Peacock (1840), 4 Jur. 1122. 
Dbtd. Vick v. Sue ter (1854), 3 E. A' B. 219. Refd. Doe d. 
Sams v. Garlick (1845), 14 M. & W. 698. 

7943. Direction to pay interest, rents & 

profits - Combined with other circumstances of 
will.] — Testator gave all his real A- personal estate 
to trustees, their heirs, exors., etc., in trust to 
pay, divide Sc distribute the income, rents, interest. 
Sc profits unto Sc equally amongst all his children, 
whose names he mentioned, Sc such other children 


PART XVI. SECT. 19, SUB-SECT. 6. 

—A. (1). 

7943 I. Words conferring fee simple 
— Direction to pay interest, rents A' 
profits — C omhined with other circum- 
stances of will.} Bates v. Taylor 
(1893), 19 V. L. It. 120.— AUS. 

7943 ii. — — — •.] — Reid v. 

Carleton, [1905] 1 1. it. 147.— IR. 

7943 iii. .] — Baker v. 

Blount, [1917] 1 I. R. 316.— IR. 


r. -.} — Mackenzie’s 

Trustee v. Mackenzie (1899), 2 
F. (Ot. of Hess.) 330 ; 37 Sc. L. It. 

254 — SCOT. 


.] — Sim v. Duncan 


(1900), 2 F. (Ct. of Seas.) 431 : 37 

Sc. L. R. 332 ; 7 S. L. T. 360.— SCOT. 

a- — — “ To my wife <t~ family.**] 
— McDonald v. McDonald (1872), 
34 LI. C. R. 369.— CAN. 

b. — — Devise to executor to put 
entire property to best advantage of 
sister , wife dfr children.]— Mlbjpijy v. 
Donnelly (1870), 4 I. R. Eq. HE- 
IR. 

o. .] — Shannon v. Good (1884), 

16 L, R. Ir. 284, 300.— IR. 

d. Words conferring estate tail — 
“ To A. for his natural lifetime At at 
his decease to his sons dt daughters .**] — 
He Haig (1924), 57 O, L. K. 


129. - CAN. 

e. Gift of chattels real to A. for 
life, A: at hxs decease “ to his eldest son 
or heir-at-law.’*] — Re BISHOP & 
Richardson's Contract, [1899] J 
T. K. 71.— IR. 

t. Gift of realty A' personalty t<> 
" A. for life. A’ after his death to his 
issue.**] —Re Lonqwohth, Longwortm 
v. Camprell, 11910] 1 l. R. 23. — IR. 

g. Eldest male issue.] — Re Finlays* 
Estate, [1913] l I. Jt. 143.— IR. 

h. — — .J — Held : the phrase “ eldest 
male issue ” was a nomen collec- 
tivum, & not the description of a persona 
desiynata, & the person entitled under 
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as he might have, or as should be en ventre de sa 
mere , at his death, share At share alike ; the shares 
of Ids daughters to be paid to them half-yearly 
for their separate use ; Ac if any of his children 
should die in his lifetime without leaving issue, 
he gave their shares to the survivors, but if 
leaving issue, then to their issue ; At in case any 
of his children Ac their issue should die in the life- 
time of any husband or wife with whom his 
children should have intermarried, he gave their 
shares to his surviving children At to the issue of 
such of his children as should be then dead ; it 
being his will that none of his sons’ wives or 
daughters’ husbands should become heirs to then* 
children’s property, A that none of his children 
should sell any part of his estates. Some of 
testator’s children died in his lifetime, but without 
issue : — Held : each of the surviving children was 
entitled to a share of his property not for life 
merely, but in fee. — II odson v. Ball (1845), 14 
Sint. 558 ; 9 Jur. 407 ; 60 E. R. 474. 

7044. Devise to one, then at his death to 

the next heir.) — Devise to L. ; “ then at his death 
to the next heir in the name of L.” : — Held: to 
give L. a fee simple conditional which passed on 
his death without issue to the heir at law of the 
testator. — lie Catling’s Estate (1800), 6 T. L. It. 
417, C. A. 

If. Gifts of Personalty. 

{a) In General. 

7945. Gift for specified number of years.] — Devise 
of goods to ,J. for cloven years, the remainder over 
.1. decreed to deliver the goods after the eleven 
years. — J olly v. Wills (1678), 2 Hep. Oh. 137 ; 
21 E. It. 639. 

7946. Gift for life— Remainder to nighest heir of 
testator.] — Testator appointed his daughter-in-law 
his sole extrix. to have At enjoy all liis real A 
personal estate, all the goods, cattle, chattels, 
enumerating several other articles of personal 
property, during her life ; but not to diminish 
nor commit waste on the lands ; A his nighest 
heir-at-law to enjoy same after her death. An 
estat e for life only in the whole both real Ac personal 
estate ; with remainder to the heir-at-law. — 
( i WYNNE r. Muddock (1808), 14 Yes. 488; 33 
E. R. 608. 

Annotations : — ■ Consd. Waite r. Ten i pier (1829). 2 Sim. 524 ; 

Beavoir v. Do Beavoir (1852), 3 H. L. Gas. 524. Refd. 

Thorp r. Owon (1854), 2 8m. & (4. 90. 

7947. Remainder to sister for life.] — 

Testator bequeathed the residue of his personal 
estate to his wife for life, Ac after her decease to 
liis sister for life, for her separate use. Ac after her 


decease to such person or persons as under Statute 
of Distributions should bo legally entitled to same : 
— Held : there was no intestacy as to the residue 
after the death of the sister, but it was bequeathed 
either to the next of kin of testator living at his 
death as joint tenants, or to the next of kin of 
testator, or of the sister, living at the death of the 
sister, as tenants in common ; Ac- the wife, who died 
in the sister’s lifetime*, was not entitled to anything 
beyond a life interest in the residue. — G od KIN v. 
Murphy (1843), 2 Y. & 0. Oh. Gas. 351 ; 7 Jur. 
505 ; 03 E. R. 155. 

Annotations : — Consd. Bird v. Luckle (1850), 8 Hare, 201. 

Retd. Jenkins v. Dower (1846), 2 Cell. 537 : Bullock v. 

Downes (I860), 9 H. L. Gas. 1. 

794 . 8 . Remainder to third person.] — Gift 

by will of all testator’s funded property & other 
personal Ac real estate to his daughter S., she paying 
all Ids debts, “ Ac S. shall in no way dispose of any 
of funded property, but to hold same for her 
natural life ; Ac if she should die without issue, the 
landed property shall go to J. for life. I will Ac 
direct that all the funded property shall go to W. 
At her heirs for ever ” : — Held : 8. took the funded 
property for life only, Ac on her death it belonged 
to W. — lie Banks’ Trusts, Ex p. IIovill (1855), 
2 K. Ac J. 387 ; 69 E. R. 832. 

7949 . Technical words not used — Construc- 
tion according to intention — Not according to rules 
applicable to tenure.] — Re Wynch’s Trusts, Ex p. 
Wynuj, No. 8853, post. 

7950. To husband & wife “ for their natural 

lives ” — Death of wife in lifetime of testator.] — 

Bequest of an annuity to husband Ac wile “ during 
their natural Jives.” The wife predeceased the 
testator : — Held : the husband was entitled to the 
annuity for his life.- Alder v. Lawless (1863), 32 
Beav. 72 ; 55 E. R. 28. 

7951. & assigns of donee — On trust to 

defray certain expenses.] — Testator left a certain 
sum to A. during his natural life, Ac his assigns, in 
trust to defray the expenses of a certain chapel : — 
Held: this constituted a permanent gift, & not 
terminable at A.’s death. — Re Devereux Wall's 
Will (1866), 12 Jur. N. 8. 995. 

(b) Intention to give Inheritable Estate. 
i. In General. 

See, now , Law of Property Act, 1925 (e. 20), 
s. 130. 

7952. General rule — Donee takes absolute in- 
terest.] — A limitation of personal properly after a 
disposition, that would raise an entail express or 
implied in real estate, is void ; Ac the person, who 


the limitations in the will took as 
tenant in tail male. — Re Cosby, [J922J 
1 i. It. 54.-- IR. 

k. Devise to A. with pi ft over to 
her next of kin. J Re Taylor. Shaw r. 
Shaw, [1914] 1 I. H. 1 J J .- IR. 

l. Direction that land “ be entailed 
d* (jo to next heir ” — Estate for life .] — 
Re Butler, Delap v. Butlicr. [1919] 
1 1. K. 442.— IR. 

m. Gift over “ with remainder to 
her her children for m*r.”] — Testatrix 
devised real estate to her son T. during 
hia natural life, &, in case of no lawful 
issue hy him, to her daughter J., 
“ with remainder to her & her children 
for ever.” T. died unmarried, & J. 
died intestate : — Held : the word 
“ children ” as used in the will was a 
word of limitation, & J. took an estate 
tail general.- Ward v. Ward, [1921] 
1 I. R. 117.— IR. 

n. Gift to wife <8* family after wife’s 
death to be equallu divided amongst 
family.]— Re Watson, 32 N. Z. L. R. 
438.— N.Z. 


o. ” Heirs assigns for ever.”] - 
Fkkouson r. Majoribankh (1853), 
1 \V. R. 4 20.— SCOT. 

p. ** Liferent use rf' enjoyment.”] 
-Mackenzie v. Johnstone. [1912] 
A. G. 743 ; [1911] S. C. 321 ; 

S. C. (H. L.) 106.— SCOT. 

q. Gift to parent in liferent d* to 
children in fee.]— Brash’s Trusts r. 
Piiillipson , [1910] S. C. 271. — SCOT. 

PART XVI. SECT. 19, SUB-SECT. 6. 

— B. (a). 

r. Gift forlifi — -Remainder to children.] 
— C A8HKLM A N V. llERSKY, 32 U. G. U. 

333.— CAN. 

t. Rower to disjiose by sale .] — 

Re Asp (Man.), 1 1921 ! 2 W. W. R. 1089. 

—CAN. 

a. “ Remainder to issue in 

tail male «£• in default to daughters .”] — 
A devise of personalty to M. ” for her 
life, with remainder to her issue in 
Dill male, & in default thereof to her 
daughters,” & in default over : — 
Held : M. took an interest for life 


only . — Re Ctu/len’s Estate, 11907] 

I I. R. 73.— IR. 

b. Gift to daughter until death or 
marriage.] — Re Daly ( 1 90(5), 37 NT. B. R. 
483 ; 1 E. L. E. 4 87.- CAN. 

c. ** During their lives.”] — Held. : 
the words “ during their lives ” meant 
that the amount was to be paid to the 
children of C., during their respective 
Jives & (lie life of the survivor & the 
payments were not to be limited to 
their joint lives. — Re Mott, Payzant 
v. Forrest (1915), 49 N. S. R. 78. — 
CAN. 

PART XVI. SECT. 19, SUB-SECT. 6. 

— B. (b) i. 

7952 i. General rule — Donee takes 
absolute interest.] —Fyke’s Trustees v. 
Duthte. [1908] 8. (-. 520 : 45 8c. L. R. 
368 ; 15 8. L. T. 803.— SCOT. 

d. Bequest to A. <£' B. share d> share 
alike for their lives— Remainder to their 
respective eldest sons so on as in 
succession.] — Re Cleary, 16 I. Ob. R. 
438— IR. 
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Sect. 19. — Quantity of interest given: Sub-sect* 6, 
B. (b) i., ii. & Hi.] 

would be tenant in tail, takes the absolute interest. 
— Chandless v. Price (1796), 3 Yes. 99 ; 30 E.R. 
914, L.C. 

Annotations : — Consd. Ex p. Wynch (1854), 5 Do G. M. Sc G. 
188. Reid. Lyon v. Mitchell (181G), 1 Madd. 467. 

7953 . — .] — Elton v. Eason, No. 7989, 

post. 

7954 . Bequest to person for life — Remainder to 
children.] — Construction of a will as to whether a 
bequest was to operate as a gift absolutely, or only 
for life. — Woodbridge v. Mears (1828), 6 L. J. 
O. S. Oh. 149. 

7955 . .] — Testator bequeathed the 

interest of certain personal property to his wife for 
life ; “at her death one-half of the property I 
give to my son G., the remaining half to be equally 
divided between my two daughters, & at their 
deaths such shares to be equally divided among 
their children respectively *’ : — Held : the son 
took an absolute interest in the moiety. — 
Scrivener v. Smith (1852), 2 T)e G. M. & G. 399 ; 
20 L. T. O. S. 26 ; 42 E. It. 927, L. 0. 

7956 . With power of appointment — Re- 

mainder to executors & administrators.] — Bequest 
of personalty, in trust for the legatee for life, with 
remainder to her appointees by will, with 
remainder, in default of appointment to her exors., 
<fe administrators : — Held : the legatee took the 
capital absolutely. — D evall v. Dickens (1845), 
9 Jur. 550. 

Annotations: — Consd. Pago t\ Soper (1853), 11 Haro, 321. 
Refd. Re Onslow, Plowden v. Gayford (1888), 39 Ch. 1). 622. 

7957 . Remainder to descendants.] — Bird 
v. Webster, No. 7911, ante. 

7958 . Remainder to next of kin.] — Testator 

bequeathed property to his wife for life, with 
remainder to his sons & daughters, the share of 
the daughters “ to be vested in the bank in their 
own name, & the interest for life to be received by 
them to remain as a jointure for their use in case 
of their marrying, untouchable by their husbands, 
but to descend to their legal or nearest of kin ” — 
Held : a daughter, whether marrying or not, 
took only a life interest, with remainder to her next 
of kin. — Harris v. Newton (1877), 46 L. J. Ch. 
268 ; 36 L. T. 173 ; 25 W. R. 228. 

7959 . Bequest to person & his children — To be 
secured for their use.] — Vaughan v. Headfort 
(Marquls), No. 8791, post. 

7960 . Bequest to person & first & other sons.] — 
Bequest of personal estate to C., “ Sc to his first 
& other sons after him, in the usual mode of 
succession ” : — Held : C. took for life only. — 
Sparling v. Parker (No. 2) (1861), 29 Beav. 450 ; 
54 E. R. 702. 

ii. Gift to Donee and Ilia Heirs. 

7961 . Whether donee takes absolute or life 
interest.] — Bequest to A. & his heirs male, equally 
to be divided among them, share & share alike, 
construed to A. for life, remainder to his children 
equally. — Wilson v. Vansittart (1770), Amb. 
562 ; 27 E. R. 360. 

Annotation: — Apld. Jacobs v. Amyatt (1794), 4 Bro. C. C. 
542. 

7962 . .] — Crawford v. Trotter, No. 7982 , 

post. 

7963 . .] — Testator gives all his property to 

PART XVI. SECT. 19, SUB-SECT. 6. 

— B. (b) ii. 

7961 i. Whether donee takes abso- 
lute or life interest .] — ATKINSON r. 

L’Khtranue 1885), 15 L. K. Ir. 340. 

— IR. 


his daughtor & her heirs, directing, at their decease, 
their debts, etc., to be paid ; he then gives various 
legacies, & bequeaths the residue to his nephew : — 
Held : the daughter takes the personal property 
absolutely, & an estate tail in the real property, 
& the legacies were meant to be given only upon 
the failure of heirs of the body of that daughter. — 
WiDDieoN v. Hodgkin (1823), 2 L. J. O. S. Ch. 9. 

7964. .] — On a bequest of a sum of money to 

each of four persons named, with a proviso “ should 
it so happen that the whole should die without 
heirs, the sum is ultimately to revert to the estate 
of the family, but should all or any of them die 
with heirs of their body the sum of which they 
severally dio possessed is to bo continued to their 
heirs for ever, & not to revert to t-lio estate ” : — 
Held : the legatees took absolutely. — B rooks v. 
Lake (1846), 7 L. T. O. S. 337 ; 10 Jur. 485. 

7965. — — -.] — Testator bequeathed to his grand- 
daughter the interest arising out of £1,500 Consols, 
during her life, & at her decease to descend to her 
heirs male or female, by paying to her uncle £10 
per an mini* during his life, but the £1,500 stock to 
be by no means sold whatsoever, except on failure 
of issue, <fc then to descend to testator’s son & his 
heirs for ever — Held : this was an absolute bequest 
of the £1,500 Btock to testator’s granddaughter. 
— Oits by v. Harvey (1848), 17 L. ,1. Ch. 160. 

7966. .] — Testator bequeathed his residuary 

estate to his wife for life, his will continuing as 
follows : “ & after the death of my said wife, 1 

give unto my sister M., the wife of J., the sum of 
£1,000 sterling, the same to become the property, 
at her death, of her heirs.” J. survived M., who 
died without issue, & by his will bequeathed the 
£1,000, given to M. to N. & Z. On the subsequent 
death of testator’s widow: — Held: the £1,000 
bequeathed to M. belonged to F., who was her 
heiress & next of kin, & not- to X. & Z . — Be 
Russell (1885), 52 L. T. 559, C. A. 

Annotation : — Refd. Re Sanford, Sanford v. Sanford, (1901] 

1 Ch. 939. 

7967. Gift to heirs & assigns.] — Testator 

devised & bequeathed real & personal estate to 
t rustees, upon trust for his wife for life, & after her 
decease to sell & divide the proceeds among his 
five children (whom he named) “ or their heirs or 
assigns.” One of the children died in the life- 
time of testator’s widow, leaving her husband 
& a son & a daughter surviving. The husband 
took out letters of administration to her estate, & 
on the death of testator’s widow claimed one-fifth 
of the produce of part of the real estate, which 
had been paid into ct. : — Held : the gift to the five 
children was absolute, & the share of deceased 
daughter belonged to her husband as her adminis- 
trator. — Be Walton’s Estate (1856), 8 l)e G. M. 
& G. 173 ; 25 L. J. Ch. 569 ; 27 L. T. O. S. 22 ; 
2 Jur. N. S. 363 ; 4 W. R. 416 ; 44 E. R. 356, L. J J. 

Annotations : — Consd. Doody v. Higgins (1856), 2 K. & .T. 

729. Distd. King v. Cleaveland (1859), 4 l)o G. Sc J. 477. 

Apld. Re Mastersnn, Trovanlon v. Dumas (1901), 45 

Sol. Jo. 723. Reid. Wingfield v. Wingfield (1878), 9 

Ch. D. 658 ; Milrnan v. Lane (1901), 85 L. T. 180. 

iii. Gift to Donee and Heirs of His Body. 

See , notv, Law of Property Act, 1925 (c. 20), 
s. 130 (1). 

7968. Whether donee takes absolute Interest.] — 

Leventhorpe v. Ashbie (1635), 1 Roll. Abr. 831. 

Annotation : — Refd. Howard v. Norfolk (1681), 3 Cas. in Ch. 

14. 


PART XVI. SECT. 19, SUB-SECT. 0. 
— B. (b) ili. 

7968 i. Whether donee takes absolute 
interest .] — Testator bequeathed per- 
sonal estate to his wife, “ to have & to 


hold unto her & the heirs of her body 
through her marriage with me, their, 
Sc each of their sole & only use for 
ever ** : — Held : the wife was entitled 
to the personalty absolutely. — Fuller 
v. Anderson, 20 O. R. 424. — CAN. 
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7909 . — Devise of a personal estate to a 

trustee in trust for testator’s only son, & the heirs 
of his body ; & if his son die during his minority, 
& without issue, then to A. ; & makes his son exor., 
& B. exor. in trust for his son during the son’s 
minority. The son lives to eighteen, & then dies 
without issue ; this personal estate shall go to the 
exor. of the son, & not to A. — Whitmore v. Weld 
(1685), 1 Vern. 326 ; 2 Rep. Ch. 383 ; 2 Vent. 
367 ; 23 E. R. 499 ; rehearing , 1 Vern. 347 ; sub 
nom. Whitmore v. Craven (Lord), 2 Cas. in Ch. 
167, L. C. 

Annotations : — Consd. Bellas!** v. Uthwatt (1737), West 
temp. Hard. 273. Expld. Gray v. Shawne (1758), 1 Eden, 
153. Refd. Higdon v. Vallicr (1751), 3 Atk. 731. 

7970. .] — Richards v. Bergavenny (Lad y), 

No. 7841, ante. 

7971. .] — A devise of a personal estate to 

one in tail, remainder over, the remainder is void. — 
SEAL v. Seal (1715), Prec. Ch. 421 ; Gilb. Ch. 105 ; 
1 P. Wms. 290 ; 24 E. R. 188. 

Annotations : — Apld. Lyon v. Mitchell (181G), 1 Madd. 467 ; 
lie Price, r 1 928 J Ch. 571). Refd. Parker v. Bolton (1835), 

5 L. .T. Ch. 98 ; Duncan v. Bluett (1870), 19 W. R. 41. 
Mentd. Haggar v. Neatby (1854), Kay, 379. 

7972. .] — Dod v. Dickenson (1727), 2 

Eq. Cas. Abr. 325 ; 22 E. R. 277, L. C. 

7973. .]— A.-G. v. Hall (1731), Fitz-G. 

314 ; Kel. W. 13 ; 2 Eq. Cas. Abr. 293 ; 91 E. R. 
772, L. C. 

Annotations : — Distd. Procter v. Upton (1739), 5 De G. M. & 

G. 199, n. Consd. Beuuclork v. Dormer (1742), 2 Atk. 
308. Expld. Head v. Snell (1743), 2 Atk. G42. Consd. 
Bland v . Bland (1745), 2 Cox, Eq. ("as. 349. Apld. 
Flanders v. Clarke (1747), 3 Atk. 509. Consd. Fonereau 
v. Fonereau (1748), 3 Atk. G45. Apld. Malim v. Keighley 
(1795), 2 Vos. 529 ; Parnull v. Parnall (1878), 9 Ch. D. 96. 

7974. .] — Where words of devise of lease- 

hold would make express estate tail in case of 
freehold, there devise over of such leasehold is void. 
— Atkinson v. Hutchinson (1734), 3 P. Wms. 
258 ; 2 Eq. Cas. Abr. 294 ; 24 E. R. 1053, L. C. 

Annotations: — Distd. Sabbarton v. Sab barton (17 34), Cas. 
temp. Talb. 55 ; Beauclerk v. Dormer (1742), 2 Atk. 308. 
Apld. Bigge v. Benwley (1783), 1 Bro. C. C. 187. Consd. 
CnandlchH r. Price (1796), 3 Ves. 99. Apld. Lyon r. 
Mitchell (1810), 1 Madd. 4G7, Consd. O’Mahonov v. 
Burdett (1874), L. H. 7 H. L. 388. Refd. Exel v. Wallace 
(1751), 2 Ves. Sen. 117 ; Sheppard v. Leseinglmm (1751), 
Amb. 122 ; Keiley v. Fowler (1768), Wilm. 298. 

7975. .] — A. devises his real estate to B. his 

brother for life ; then to trustees to preserve con- 
tingent remainders ; remainder for his iirst & other 
sons in tail, with power to make jointure ; & if his 
brother had no son, or if he had A such son died 
without issue male, then to C. <fc his iirst & other 
sons in like manner ; willed, that his plate, 
jewels, etc., should go to the heirs male of the 
family successively, as his real estate is settled, as 
much as they could by law 7 . B. died, having no 
son, & the limitation to C. held to be good by way 
of executory devise. — Gower v. Grosvenor 
(1740), 9 Mod. Rep. 249 ; Barn. Ch. 54 ; 5 Madd. 
337 ; 88 E. R. 430, L. C. 

Annotations : — Distd. Hodsell v. Bussell (1739), 9 Mod. Hep. 
236. Apld. Tralford v. Trafford (1746), 3 Atk. 317. Distd. 
Wyth v. Blackman (1749), 1 Ves. Sen. 196 ; Bridgwater 
v. Egerton (1751), 2 Ves. Sen. 121. Expld. Foley t\ 
Burnell (1783), 1 Bro. C. C. 274. Dbtd. Vaughan v. 
Burslora (1790), 3 Bro. C. C. 101. Consd. Lincoln t\ 
Newcastle (1806), 12 Ves. 218. Distd. Ibbotsou r. Ibbet- 
son (1840), 10 Sim. 495. Overd. Morgan r. Howland 
(1848), 13 L. T. (). S. 4 : Scarsdalo v. Curzon (1860), 1 
John. 8c H. 40. Consd. Shelley v. Shelley (1868), L. H. 

6 Eq. 540; Harrington v. Harrington (1871), L. R. 5 

H. L. 87. Refd. Browncker v. Bagot. (1816), 19 Ves. 
574 ; lie Harcourt, Portman v. Portman (1921), 37 
T. L. H. 905. 

7970. .] — (i) Devise of real & personal 

estate in trust for A. for life ; afterwards for B. 
for life ; & afterwards for the heirs of his body ; 
afterward for the other sons of A. successively in 
fail ; taking testator’s name ; then to the 
daughters in tail ; for want of such issue to con- 


vey to C. in fee. B. is entitled to a conveyance in 
tad of the real & to the absolute property of the 
personal. The intent being at least doubtful, the 
legal operation of the words cannot be taken away, 
& as to the personal, it vested absolutely by such 
limitation, whether so intended or not. 

I am not in a ct. of equity to over rule the legal 
construction of the limitation unless the intent 
of testator or author of the trust appears by 
declaration plain ; that is, not saying it in so many 
words, but plain expression or necessary implica- 
tion of his intent, which is the same thing (Lord 
IJardwicice, C.). 

(2) A gift of personal estate to one for life, & 
heirs of his body ; that must vest the property of 
the money in him whether testator meant it or 
not unless there was something \ao warrant the ct. 
to lay it out in land (Lord Hardwicke, C.). — 
Garth v. Baldwin (1755), 2 Ves. Sen. 646 ; 28 
E. R. 412, L. C. 

Annotations : — As to (1) Consd. Sayer v . Masterman (1756), 
Amb. 344. Apld. Le Rousseau v. Redo (1761), 2 Eden, 1 ; 
Jones v. Morgan (1783), 1 Bro. C. C. 206. Consd. Chol- 
moudcloy v. Clinton (1820), 2 Jac. & W. 1. Folid. 
Verulam v. Bathurst (1843), 13 Sim. 374. Generally , 
Refd. Thong v. Bedford (1783), 1 Bro. C. C. 313 ; Lyon 
v. Mitchell (1816), 1 Madd. 467 ; Jervoise v. Northumber- 
land (1820), 1 Jac. 8c W. 559 ; lie JoatTreson’s Trusts 
(1866), L. H. 2 Eq. 276. 

7977. .] — Bequest of personalty to A. for 

life, & after A.’s decease to the heirs male of A.’s 
body lawfully begotten, for ever ; & for want of 
such issue to B. for life, etc. A. takes the absolute 
interest, & devise over to B. is void. 

There is no doubt but that the intention ought to 
prevail, if it can be enforced without breaking in 
upon any rule of law ; & this resolves itself into 
a question of construction ; but the rule, that 
words which would give an estate tail in a free- 
hold, are to be considered, in the case of chattels, 
as giving the thing absolutely ; for that no 
chattels can be limited over after a dying without 
issue ; this rule is too strong to be got over, & the 
several cases that have been cited to the contrary 
plainly depended upon particular words or cir- 
cumstances (Sewell, M.R.). — Totulll v. Pitt 
(1766), 1 Madd. 488; 56 E. R. 179 ; revsd (1770), 
2 Dick. 431 ; restored , sub nom. Chatham (Earl) 
v. Tothill (1771), 7 Bro. Pari. Cas. 453, II. L. 

Annotations : — Apld. Glover v. StrotholT (1786), 2 Bro. C. C. 
33. Distd. Jacobs v. Amyatt (1794), 4 Bro. C. C. 542. 
Consd. Chandlcss r. Price (1796), 3 Ves. 99 ; Lyon v. 
Mitchell (1810), 1 Madd. 467. Apld. Brouuckcr v. Bagot 
(1816), 1 Her. 271 ; Britton v. Twining (1817), 3 Mor. 
176. Distd. E.e p. Wvnch (1854), 5 De G. M. & G. 188. 
Refd. Proctor v. Bath & Wells (Bp.) (1794), 2 Hy. Bl. 
358 ; St.onor v. Curwen (1832), 5 Sim. 264. 

7978. .] — Devise of personalty to B. A the 

lawful heirs of his body, if he should have any, but 
if he should die without lawful heirs, £1,000 to 
Lady S. & £500 to C. the contingencies too remote. 
— A.-G. r. Hird (1782), 1 Bro. C. C. 170 ; 28 E. R. 
1060. L. C. 

7979. Devise of all the rest, residue, & 
remainder of estate, both real & personal, unto A. 
to be placed at interest until her age of twenty- 
one years, or day of marriage, <fc then the whole 
thereof, together with the interest accumulated 
thereon, to be paid to her, to & for her use, during 
her natural life, A from & immediately after her 
decease unto the heirs of her body lawfully be- 
gotten, equally to be divided between them, 
share A share alike, & in default of such issue, or 
of the death of A. before her age of twenty-one, 
or day of marriage, then unto her, testatrix’s 
brother, is an estate for life in A. — Jacobs v . 
Amyatt (1794), 4 Bro. C. C. 542 ; 1 Madd. 376, n. ; 
13 Ves. 479, n. ; 29 E. R. 1032, L. C. 

Annotations: — Consd. Stonor v. Curwon (1832), 5 Sim. 264. 

Reid. Lyon v, Mitchell (1816), 1 Madd. 467 ; Montgomery 
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Wills. 


Sect. 19 . — Quantity of interest given : Sub-sect. 6, 
B. ( b ) Hi., jy m , v. & 

r. Montgomery ( 1 8 4 ) , 3 Jo. & Lat. 47 ; Woodhmise v. 
Herrick (1855), 1 K. & J. 352. Mentd. Beresford v. Holson 
(1816), 1 Madd. 362 ; Costor v. Coster (1839), 9 Sim. 597 ; 
Wilkinson v. Charlesworth (1847), 10 Bcav. 324. 

7980. .] — Under a bequest of term of years 

“ to A. A the heirs of his body, A to their heirs A 
assigns for ever, but in default of such issue, then 
after his decease to B. & his heirs,” the limitation 
over to B. is good by way of executory devise. 

If personal proporty be so limited that, if it 
were an estate of inheritance, it would give an 
estate tail, tho absolute interest vests in the first 
taker. But if the limitation be with a double 
aspect to A. A to the issue of his body, if there be 
any such issue living at his death, if not, then over, 
it is a good limitation (Lord Kenyon, O.J.). — 
Wilkinson v. 8outii (1798), 7 Term Rep. 555 ; 101 
E. R. 1129. 

Annotations: — Consd. G awl or v. Cadby (1821), Jac. 346. 
Distd. Kinch v. Ward (1825), 2 Sim. A St. 409. Reid. 
Cade 11 v. Palmer (1833), 10 Bing. 140 ; Garratt v. Cockerell 
(1842), 1 Y. & C. Ck. Cas. 494 ; Pye v. Linwood (1842), 6 
Jur. 618. 

7981. .] — (1) Devise A bequest to A. A the 

heirs of his body with a limitation over if he has 
no such heirs. An estate tail in the real estate ; 
an absolute interest in the personal. 

(2) A simple bequest of a legacy or a residue of 
personal property to A. A B. without more is a 
joint tenancy ; A it is upon the other side to show 
from some part of the context, applying to that 
bequest, that the words are not to have their legal 
operation (Lord Eldon, C.). — Crooke v. De 
Vandes (1808), 9 Yes. 197 : 82 E. K. 577, L. O. ; 
subsequent proceed bigs (1805), 11 Ves. 330, L. 0. 

Annotations: — As to (1) Apld. Elton v. Eason (1812), 19 
Ves. 73. Consd. Montagu v. Nuoella (1826), 1 Hush. 165. 
Refd. Campbell v. Harding (1831), 2 Ituss. A M. 390. 
As to (2) Distd. Booth r. Alington (1857), 3 Jur. N. S. 835 ; 
He Gardner, Ellis v. Ellis, [1924 J 2 Ch. 213. Generally , 
Refd. Boys r. Morgan (1838), 3 My. A C'r. 661 ; I>oe d. 
Cadogan v. Ewart (1838), 7 Ad. A El. 636 ; Dagger v. 
Payne (1857), 23 Bcav. 474. Mentd. Edwards v. Tuck 
(1853), 22 L. J. Ch. 523. 

7982. .] — Legacies to C. “ & to the heir of 

his body ” ; to M. ” to be secured to her A the 
heirs of her body ” ; to F. “ A to her issue,” are 
absolute legacies : but on a legacy to S. ” A to lier 
heirs ” (say children), it was held that S. was only 
entitled for life. — Crawford v. Trotter (1819), 
4 Madd. 861 ; 50 E. R. 738. 

Annotations: — Consd. Appleton v. Rowley (1869), L. K. 8 
Eq. 139. Refd. Holloway i>. Collier (1853), 1 \V. R. 266 ; 
Audsley v . Horn (1858), 26 Bcav. 195. 

7983. .] — A bequest of personalty to A. A 

the heirs of his body, or to A. A t lie heirs of his 
body in equal proportions, primd facie , A in 
the absence of indications to the contrary in the 
will, gives A. an absolute interest. 

A will bequeathed “ to W. A to the heirs of his 
body in equal proportions ” the interest of 
testator’s residuary personal estate, “A in the 
event of W. dying during the life of S. without 
leaving heirs of his body,” the interest of tho 
residuary estate was given to 8. for life ; then “ at 
the decease of S., W., A the heirs of his body,” 
the residuary estate A interest were directed to bo 
accumulated for a hospital : — Held : W. took an 
absolute interest in the residuary estate.— Re, 
Barker’s Trusts (1883), 52 L. J. Ch. 505 ; 48 
L. T. 578. 

7984. Express gift of life interest.] — A, 

devises real A personal estate to B. for life, with 
remainder to the heirs of her body ; this limitation 
over is void as to the personal estate, & B. shall 


take it absolutely. — Stratton v. Payne (1726), 
3 Bro. Pari. Cas. 99 ; IE. R. 1203, H. L. 

Annotations : — Consd. Read v. Snell (1743), 2 Atk. 042; 
Vorulam v. Bathurst (1843), 13 Sim. 374. Refd. Campbell 
v. Harding (1831), 2 Russ. A M. 390. Mentd. Sheffield v. 
Buckinghamshire (1739), 1 Atk. 628. 

79 g 5 # .] — Devise of £400 to be put 

out on good security for B. that he may have the 
interest for his life A for the heirs of his body ; 
if he die without issue, then over. The whole pro- 
perty vests in the first taker A the limitation too 
remote. — Butterfield v. Butterfield (1748), 
1 Ves. Sen. 133, 154 ; 27 E. R. 938, 952, L. O. 

Annotations : — Apld. Glover v. Strothoff (1786), 2 Bro. C. C. 
33. Consd. Lyon v. Mitchell (1816), 1 Madd. 467. Mentd. 
Proctor v. Bath & Wells (Bp.) (1794), 2 Hy. Bl. 358. 

7986. .] — Trust of a chattel real for S. 

for life, A immediately after her death for the 
“ heirs of her body,” with limitations over. The 
whole interest vested in 8. — Theebridge v. 
Kilrurne (1751), 2 Ves. Sen. 233 ; 28 E. R. 150, 
L. U. 

Annotations : — Folld. Vcmlain v. Bathurst (1843), 13 Sim. 
374. Refd. Lyon v. Mitchell (1816), 1 Madd. 467 ; Camp- 
bell v. Harding (1831), 2 Ruse. & M. 390. 

7987. .] — A. by will giveB the dividends 

on bis Bank stock, Exchequer Orders, A other 
parts of his personal estate to B. for life, A after 
B.’s decease he gives the Bank stock, etc., to the 
heirs male* of B.’s body lawfully begotten, for ever ; 
A for want of such issue to 0. for life, etc., B. takes 
the absolute interest, A the devise over to C. is 
void ; for where the words of a will could give an 
express estate tail in a freehold, the same words 
applied to personal estate will give the whole 
interest, A as by a devise of rents A profits lands 
will pass, by the same rule a devise of the dividends 
is of equal import fo that of the stock itself. — 
Chatham (Earl) v. Tuti till (1771), 7 Bro. Pari. 
Fas. 453 ; 3 E. K. 295, 11. L. ; affg. S. C. sub nom. 
Tothil v. Pitt (1770), 2 Dick. 181. 

Annotations : — Apld. Glover r. Strothoff (1786), 2 Bro. C. ( 
33. Distd. Jacobs v. Amyatt (1794), 4 Bro. C. C. 542. 
Consd. ChandlosH v. Price (1796), 3 Ves. 99. Apld. 
Brouncker v. Bagot (1816), 1 Mer. 271 ; Lyon v. Mitchell 
(1816), 1 Madd. 167. Folld. Britton r. Twining (1817), 3 
Mer. 176. Distd. Es p. Wynch (1854), 5 Do G. M. A G. 
188. Refd. Proctor v. Bath A Wells < Bp.) (1 794), 2 Hy. Bl. 
358 ; Stonor v. Curwcn (1832), 5 Sim. 264. 

7988* - — .] — Int erest of a sum given to A. 

for life, at his death to devolve to the heir of his 
body, with remainder over, vests the principal sum 
absolutely in A. — Robinson v. Fitzherbekt 
(1780), 2 Bro. C. <!. 127 ; 29 E. R. 74. 

7989. .] — Residuary trust by will to 

apply the rents A profits for A. during his life A 
afterwards for the heirs of his body, if any, A in 
default of such issue over, an estate tail in the real 
estate,* ; A the absolute interest in the personal. 

It is clearly settled, that a bequest of personal 
property to a man for life, A afterwards to the heirs 
of bis body, is an absolute bequest to the first 
taker. Whatever disposition would amount to 
an estate tail in land, gives the whole interested 
personal property ; which is incapable of being 
entailed (Grant, M.R.). — Elton v. Eason (1812), 
19 Ves. 78 ; 84 E. R. 446. 

Annotations : — Distd. Ex p. Wynch (1854), 5 Do G. M. & G. 
188. Refd. Re JcaffrCson’H TrUHts (1866), L. R. 2 En- 
276 ; Wingfield v. Wingfield (1878), 9 Ch. D. 668. Mentd. 
Doe d. Cadogan v. Ewart (1838), 7 Ad. A El. 636. 

7990. .] — Testator by bis will devises 

his real estates to A. for life, without impeachment, 
etc., with remainder to trustees to preserve, etc., 
with remainder to the heirs of tho body of A. By 
codicil, reciting the after-purchase of a leasehold 
estate, he devises the same to the trustees named in 
his will, “ for such estate & estates, A in such 


Express gift of life interest. hi the H ill of Cajui (1902), 2 B. R. N. S. W. 1 ; 19 N. S. W. W. N. 42.— AUS. 


7984 1. 
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Part XVI.— Construction, 


manner Sc form,” as his real estates were given by 
his will. A. , taking an estate tail in the real estates 
under the will, held entitled to the absolute interest 
in the leasehold bequeathed by the codicil. — 
Brouncker v. Bagot (1816), 1 Mer. 271 ; 35 
E. R. 075 ; sub nom. Browncker v. Bagot, 19 
Ves. 074. 

Aimotaliona : — Consd. Graham v. Stewart (1855), 26 L. T. 

O. S. 29. Refd. Lyon v. Mitchell (1816), 1 Mudd. 467. 

7991 • .] — Testator directs £20,000 

which he has in the 3 per cents, to be firmly fixed, 
there to remain during the life of his wife, for her 
to receive the interest ; Sc after her death to be in 
the same maimer firmly fixed on the infant W. “ to 
be so secured that he may only receive the interest 
during his life ; Sc, after his decease, to the heir 
male of his body, Sc so on in succession to the 
heir-at-law, male or female ” ; with a direction 
that the principal sum is never to be broken into, 
but the interest only to be received, “ his intent 
being that there should always be the interest, to 
support the “ name of Cobb as a private gentle- 
man.” Though the intention be manifest to give 
only a life interest to W., yet there being nothing 
to show that the word ” heir male ” was not used 
in a strict technical sense -.— Held : W. took the 
absolute interest, the words being such as would 
create au estate tail of freehold property. Secus, 
if the words “ for life ” had been added to the 
words ” heir male,” in which case the latter words 
might have been construed to be a mere desiynaiio 
pcrsorue. — Britton v. Twining (1817), 3' Mer. 
176 ; 36 E. R. 68. 

Annotations : — Distd. Smith v. Frederick (1826), 1 Hubs. 

174 ; Shelton v. Watson (1849), 18 L. J. Cli. 223 ; Ex p. 

AVynch (1854), 5 Do G. M. & G. 188. 

7992. .] — Devise of freeholds Sc lease- 

holds to A. for life, Sc after his decease to the heirs 
of his body, their heirs, exors., (4c., gives A. an 
estate tail in the former, & the absolute interest 
in the latter. — Kincii v. Ward (1825), 2 Sim. Sc St. 
409 ; 4L. J. O. S. Oh. 28 ; 57 E. R. 402. 

7993. .1 — A devise of real Sc personal 

estate to a feme covert , for life, for her independent 
use Sc benefit, with remainder to her husband, for 
life, “ with remainder to the heirs of her body, in 
tail,” with remainders over ; accompanied with 
a declaration, “ that all the aforesaid limitations 
were intended by testator to be in strict settle- 
ment ” : — Held: subject t-o the husband’s life 
estate, the wife took an estate tail in the real 
estate, Sc an absolute interest- in the personalty 
Douglas v . Congreve (1838), 1 Beav. 59 ; 8 

L. 3. Oh. 53 ; 3 Jur. 120 ; 48 E. R. 860. 

7994 . .j — Testatrix bequeathed a 

leasehold house Sc £3,000 stock to trustees, in 
trust to permit her daughter to receive the rents 
Sc interest for life for her separate use ; Sc, from Sc 
immediately after her daughter’s decease, she gave 
the rents Sc interest to the heirs of the body of her 
daughter lawfully begotten : but, in case her 
daughter should happen to die without leaving 
any lawful issue living at the time of her decease, 
she gave the house Sc the st-ock over : — Held : the 
daughter took the property absolutely. — Verulam 
(Earl) v. Bathurst (1843), 13 Sim. 374 ; 12 

L. J. Ch. 359 ; 7 Jur. 295 ; 60 E. R. 145. 

7995. .] — Testator was possessed of 

leasehold estates ; he created a term for thirty 
yeaj's, which he vested in trustees to pay debts Sc 
to accumulate rents until the legacies were paid, 
& then to permit his son B. to take the rents ” until 
the son of my son B., if he shall have a son, shall 
attain twenty-one,” when this son of B. was to 


take the rents for life, “ Sc after his decease, to 
the heirs male of such son Sc the heirs male of their 
bodies.” There were exactly similar provisions, 
in default of B. having children, as to the next son, 
L., & on failure of E. <fc his sons, then to the son of 
testator’s daughter A. B. Sc L. entered succes- 
sively into possession of the rents, Sc died without 
issue. A. had a son who attained twenty-one : — 
Held : the devise over was not void for remote- 
ness, but the rule as to freeholds applied in this 
ease to leaseholds. Sc as in freeholds A.’s son would 
have taken an estate tail, so here he took an 
absolute intercist.— -Williams v. Lewis (1859), 6 
II. L. Cas. 1013 ; 28 L. J. Ch. 505 ; 33 L. T. O. S. 
23 ; 5 Jur. N. S. 323 ; 7 W. It. 319 ; 10 £. R. 
1594, II. L. ; affy. S. C. sub nom. Lewis v . Hopkins 
(1857), 5 W. R. 243, L. C. 

Annotations : — Apld. Re Lowmau, Deveuish v. Pester, [1895] 

2 Ch. 348. Refd. Re JeaffroRon’a Trusts (1866), L. H. 2 Eq. 

276. 

7995 . Gift of annuity.] — Turner v . 

Turner (1783), Arnb. 776 ; 1 Bro. C. C. 316 ; 27 
E. R. 497. 


Annotations: — Refd. Taylor v. Martimlale (1841), 12 Sim. 
158 ; Re Rivctt-Carnac's Will (1885), 30 Ch. D. 136. 

7997. Different intention apparent from 

context — “ Heirs ” construed as “ children.”] — 

Testator gave one-third of his residue in trust for 
his sister, the interest to be paid to her during her 
life, Sc the principal, at her death, to go to the 
hems of her body, share Sc share alike. The sister 
had five children living at testator’s death : — 
Held : from the context of the will, she took for 
life, with remainder to her children as tenants in 
common. — Symers v. Jobson (1848), 16 Sim. 207 ; 
60 E. R. 877. 

Annotation: — Consd. Re JoaffroBon’s Trusts (1866), L. R. 2 
Eq. 276. 

7998 . “ Heirs 99 construed as “ next 


of kin.”] — Testator gave the residue of his estate, 
consisting wholly of personalty, to trustees upon 
trust for E. for life, Sc after her decease, upon trust 
“ for the benefit of the heirs of the body of E., 
first to educate at their discretion the heirs, Sc 
lastly I/O pay to the heirs the residue at their 
respective ages of twenty-one, in such proportions 
as E. might by deed grant, or by will direct ” : — 
Held : upon the construction of the will, the 
objects of the power were such of the statutory 
next of kin of E. as were descended from her. 

I think upon such a gift of personal estate as 
this, the question is — not whether the construction 
of the clause, taken simply word by word, would 
give an estate tail — but whether, regard being had 
to the whole will, considering that the property is 
personal Sc not real estate, there is an intention 
manifested that ‘‘ heirs of the body ” should be 
used in its proper sense ” (Page Wood, V.-C.). — 
Re Jeaffreson's ’Crusts (1866), L. R. 2 Eq. 276 ; 
35 L. J. Ch. 622 ; 12 Jur. N. S. 660 ; 11 W. R. 759. 

Annotations : — Consd. Re Barker’^ Trusts (1883), 48 L. T. 

573. ifentd. Chamnnev v. Davy (1879), 11 Ch. D. 


iv. Gift to Donee and his Issue . 
See Sub-sect. 15, B., post. 


v. Gift Over on Death without Issue. 

Sec Sect. 20, sub-sect. 3, J. (c), post. 

vi. Gift by Reference to Real Estate. 

See , now. Law of Property Act, 1925 (c. 20), 
s. 130 (3). 

7999. Gift creating estate tail in realty — First 
tenant in tail takes personalty absolutely.] — 


SECT. 19, SUB-SECT. 6. — B. (b) vi. 

7999 I. Gift creating r state tail in realty — f irst tenant in tail tulces personally absolutely.]-— Re DUCKKTI, Philhoiis 

"11. K. 110.— IR. 


r. 
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Sect. 19. — Quantity of interest given : Sub-sect. 6, 
B. (b) vi.] 

Testator devised freehold estate to his brother A 
his wife for their lives ; remainder to A. his 
nephew A the heirs male of his body ; A for default 
of such issue to B. in the same manner ; remainder 
over ; he gave so much of the same estate as was 
leasehold *to his brother A his wife for so many 
years of the term as they or the survivor should 
live ; A directed, that after the decease of the 
survivor the leasehold premises, should from time 
to time be hold A enjoyed, A belong to the several 
persons in succession, who should for the time being 
be entitled to the freehold, so far as the rules of 
law would admit ; A gave the same direction as 
to the furniture of the mansion house. By 
codicil, reciting that he had devised the freehold 
part after failure of issue male of A. to B. in tail 
male, etc., he revoked those limitations, A after 
failure of issue male of A. devised to others ; A 
repeated the disposition he had made of the 
leasehold A furniture : A. takes the leasehold 
absolutely. — Fordyck v. Ford (1795), 2 Ves. 530 ; 
30 E. R. 703. 

8000. — — Unless different intention 

apparent from will.] “ Testator, having devised all 
the residue of his real A personal estate to trustees, 
upon trust, within six mont hs after his decease, to 
raise £34,000, A having out of this sum made a 
provision for the maintenance of his two daughters, 
E. & S., during their minorities, directed, that a 
moiety of the interest arising from it should be 
paid to each daughter, on her attaining the age of 
twenty-one or marrying, for her separate use, 
during a term of ninety-nine years, if she so long 
lived ; A that in case either of them died, leaving 
no child, or issue of a child, the whole of the interest 
should be paid to the survivor, for her separate 
use, during the remainder of the term if she so 
long lived : A, subject to these A some contingent 
gifts, which never took effect, he bequeathed the 
£34,000 to his trustees upon trust, after the decease 
of his daughters, for such person or persons as 
should, under the subsequent limitations, be 
entitled to the residue of his real A personal estate. 
In these subsequent limitatons the trustees were 
directed, upon each of his daughters attaining 
twenty-one or marrying, to yield up to her a moiety 
of the residue of his real A personal estates, to 
hold the same to her A the heirs of her body, with 
remainder to the other daughter A the heirs of 
her body, remainder to his own right heirs. In 
a suit, instituted on behalf of the infant daughters, 
for the administration of testator’s estate, a decree 
was made for raising the £34,000 ; A, the personal 
estate proving insufficient, part of it was raised 
by the sale of portions of the real estate. After- 
wards S., with the concurrence of the heir of the 
surviving trustee, suffered a recovery of her 
moiety of the lands to the use of herself in fee ; 
the tenant to the prsccipe being made, A the uses 
of the recovery, declared by a bargain A sale, in 
which both 8. A the heir of the surviving trustee 
were conveying parties, but which was not enrolled 
within due time. At a subsequent period E. 
suffered a recovery of her moiety of the lands. 

S. died leaving children, having received out of 
ct. the moiety of the principal of that part of the 
charge which had been raised, but without having 
taken any steps to have the remainder of it raised. 
SembLe : E. A S. did not take quasi estates tail 
in the sum of £34,000. 

(1) It was argued, that, where there is a devise 
of real estate by limitations which give the devisee 
an estate tail, A there is in the same will a bequest 
of personal estate to the same person, with a direc- 


tion that the personalty shall go in the same 
manner with the real estate, it necessarily follows, 
that the party who takes an estate tail in the real 
property takes a quasi estate tail, A consequently 
an absolute interest, in the personalty. . . . Here 
the limitations of the £34,000 are not made to 
depend on the limitations of the real estate, 
except after the death of E. A S. . . . Therefore, 
to make the words of reference to the limitations 
of the real estate operate so as to give the daughters 
a quasi estate tail in the £34,000 would completely 
destroy the previous bequests of the will (Lord 
Gifford, M.R.).— Smith v . Frederick (1826), 
1 Russ. 174 ; 38 E, It 68. 

8001. If surviving tenant for life.] — 

Testator, after devising real estates to trustees, to 
the uso of J. D. P. for life, remainder to his first 
A other sons in tail male, with like remainders to 

J. T. P. for life, A to his sons in tail male, A to 
several others, bequeathed real A personal chattels 
to the same trustees, to permit J. D. P. to receive 
the profits for his life ; A from his decease to permit 
each of the several other persons, to whom an 
estate for life in the real estates was before limited, 
as each of them should become seised of real 
estates under the aforesaid limitations, to receive 
the rents A profits thereof for his A their life A 
lives respectively ; A from A after the decease of 
the last of the tenants for life as should become 
seised in manner aforesaid, or if none of them 
should so become seised, then from the decease of 
the J. D. P., upon trust to assign A convey the 
chattels to such person or persons as should then 
become seised of the real estates under any of the 
limitations aforesaid : — Held, : the chattels vested 
in an infant, grandson of J. D. P., who was tenant 
in tail of the real estates at J. D. P.’s death, A not 
in his eldest son, a prior tenant in tail, who died 
in J. I). P.’s lifetime.— P otts v. Potts (1848), 1 
II. L. Cas. 671 ; 9 E. R. 921, II. L. 

Annotations Distd. Poncuster v. Doncaster (1856), 3 
K. A J. 26. CoDsd. Scursdale v. Curzon (i860), i John. & 
H. 40. Reid. Cox r. Sutton (1856). 25 L. J. Ch. 845 ; 
Ilogg v. Joiich (1863), 32 Beav. 45 ; Re Cornwallis, Corn- 
wallis r. Wykeham -Martin (1886), 32 Ch. 1). 388 ; He 
Fothcrgill’s Estate, Price -Fothcrgill v. Price, [1003] 1 
Ch. 140 ; Re CheshanPs Trusts (1900), 25 T. L. It. 213 ; 
lie Caledon, Almander r. Caledon, (19I5J 1 Ch. 150 ; Re 
Lewis, Lusk r. Lewes, [1918J 2 Ch. 308. 

8002. Limitation “ as far as rules 

of law or equity will permit.”] — Leasehold estates 
bequeathed, in trust to pay the rents A profits to 
the persons for the time being entitled under the 
limitations of real estate, devised in strict settle- 
ment : with power to the trustees, at any time 
with consent of the persons so entitled, or, if 
minors, at their own discretion, to sell, A inv est 
the produce in real estate to the same uses. 

The leasehold estates vest absolutely in the 
tenant in tail upon his birth ; A the power is void. 

Qu. : as to the effect of a direction by will, that 
personal property shall go with a settled estate, 
as far as the rules of law A equity will pe rmit. 
— Ware v. Polhill (1805), 11 Yes. 257 ; 32 E. R. 
1087, L. C. 

Annotations : — Distd. Southampton v. Hertford (1813), 2 
Ves. & B. 54. Expld. Forrand v. Wilson (1845), 4 Hare, 
344, Distd. Briggs v. Oxford (1852), 1 Do G. M. & G. 
363. Consd. Bulkcley v. Hope (1855), 1 K. A J. 482. 
Expld. Lantsbery v. Collier (1856), 2 K. & J. 709. Consd. 
Tttfte v. Swinstcad (1859), 26 Beav. 525. Retd. Burges 
v. Mawbcy (1823), Turn. A Jt. 167 ; lbbetson v. lbbetson 
(1840), 10 Sim. 495 ; Dungannon v. Smith (1846), 12 
Cl. & Fin. 546 ; Ware v. Polhill (1852), 19 L. T. O. S. 198 ; 
Ware v. Kgmont (1854), 4 De G. M. A G. 460 ; Doncaster 
v. Doncaster (1856), 3 K. A J. 26 ; Wolley v. Jenkins 
(1857), 28 L. T. O. S. 362 ; Horton v. Smith (1858), 4 

K. A J. 624 ; A.-G. v. Ailcsbury (1887), 12 App. Cas. 672 ; 

Re Allott, Haniner % Ailott, [1924] 2 Ch. 498. 

8003. .] — A bequest or settle- 

ment of chattels upon the same limitations as real 
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estate, whether immediate or by way of trust as to the chattels, “as heirlooms with the estates 
executed, vests them absolutely in the first tenant to the person next in the line of entail,” & as to 
in tail at birth : & this whether the limitations the fund with the estates in like manner as if 
of the chattels be expressed in extenso or created the sum or investments had been land in Scotland 
by reference to the limitations of the realty ; Sc & part of the estates : — Held : there was no such 
such reference may be effectually made either by absolute gift in the first instance of the chatties or 
declaring that the chattels are to go upon the the fund as would render the provision against 
limitations of the realty, or by saying that they absolute vesting void for repugnancy, & neither 
are to be treated as heirlooms. the first nor the second heir of entail each of whom 

The addition of the words “ as far as the rules was living at testator’s death Sc succeeded to the 
of law or equity will permit,” & the circumstances estates, but died without having disentailed took 
that the legal interest is left in executors, will not an absolute interest in either the heirlooms or the 
prevail to alter the general rule or make the trusts fund notwithstanding that by Scots law each of 
executory.— Scakhdale (Lort>) v. Curzon (18150), them as heir of entail took the whole fee in the 
1 John. & H. 40 ; 29 L. J. Ch. 249 ; 3 L. T. 29 ; entailed estates.— Re Fowler, Fowler v. Fowler, 
0 Jur. N. S. 209 ; 70 E. It. 053. [1917] 2 Ch. 307 ; 86 L. J. Ch. 517 ; 117 L. T. 500 ; 

Annotations: — Consd. He Angerstcin, Angerwtcin v. Anger- 33 T. L. It. 287 ; on appeal, [1917] 2 Ch. p. 324, 


stein, [1895] 2 Ch. 883 ; Portman v. Portrnan, [1922] 2 
A. C. 473. Refd. Hogg v. Jones (18G3), 32 Beav. 45 ; 
Holmosdalo t>. West (1866), L. R. 3 Eq. 474 ; Re Johnson *s 
Trusts (1866), L. R. 2 Eq. 716 ; Clifford v. Koe (1880), 43 
L. T. 322 ; Re Hill, Hill r. Hill. (1902] 1 Ch. 537 ; Re 
Fothergill’s Estate, P rice - Fo thergi 1 1 1 >. Price, [1903! 1 Ch. 
149 : Re Ohesham’s Settlmt., Valentia v. Chesham, [1909] 

2 Ch. 329 : Re Parker, Parker r. Parkin, [1910] 1 Ch. 
581 ; Re Boresford-Hope, Aldenlmm v. Beresford-Hopc, 
[1917] 1 Ch. 287 ; Re Lewis, Busk v. Lewes, [1918] 2 Cli. 
308. 

g004. .] — Testator devised his 

real & personal estates to trustees ; he desired that 
his share in a banking business should be offered 
to his second nephew, &, in case of non-acceptance 
by him, to the brothers of that nephew, according 
to priority of birth, lie directed his trustees to 
stand possessed of his estates for the use of the 
nephew, so accepting, for life, with remainder to 
the first Sc other sons of such accepting nephew in 
tail, Sc he bequeathed his personal property on 
the same trusts as were directed concerinng his 
real estate, “ or as near thereto as the rules of law 
& equity will permit : “ he added a proviso that 
the personal estate should not vest absolutely in 
any tenant in tail unless such person should attain 
twenty-one. The nephew did accept, Sc died 
leaving a son, who became lirst tenant in tail, 
by purchase of the real estates: — Held : (1) the 
bequest not being executory, the words, “ so near 
thereto as the rules of 1 aw . Sc equity will permit,” 
did not affect its construction ; (2) the gift of the 
personalty was not ono void for remoteness, as a 
gift to such tenant in tail who should live to attain 
twenty-one, but was a gift to tenants in tail by 
purchase only, & the first person who bore the 
character of tenant in tail of the real estate 
by purchase, took an absolute interest in the 
personalty. — Christie v. Gosling (1866), I>. K. 1 
IT. L. 279 ; 35 L. J. Oh. 667 ; 15 L. T. 40, II. L. : 
affg. S. 0. sub nom. Gosling v. Gosling (1862), 1 
l)e G. J. k Sm. 1, L. C. 

Annotations: — As to (1) Apld. Portman v. Portman, 11922] 

2 A. C. 473. As to (2) Distd. Harrington r. Harrington 
(1871), L. R. 5 H. I . 87. Apld. Martelli v. Holloway 
(1872), L. R. 5 H. L. 532. Distd. Re Atkinson, Atkinson 
r. Atkinson, [1916] 1 Ch. 91. Refd. Re OreRSwell, Parkin 
v. Cross well (1883), 24 Ch. 1>. 102 ; Rc Fothergill’s Estate, 
Price-Fothergili r. Price, [1903] 1 Ch. 149 ; Re Payroll, 
Hastio v. Payroll, r 1904 ] 2 Ch. 496. Generally, Mentd. 
Burnell v. Firth (18G7), 15 \V. R. 516 ; Burton v. Newberry 
(1875), 1 Ch. P. 234. 

3005. .]- — Chattels Sc a sum of 

£40,000 were bequeathed by testator, a domiciled 
Englishman, upon trust, so far as the rules of law T 
& equity would permit, to allow the chattels to 
devolve as heirlooms Sc be enjoyed Sc the income 
of the fund, to be received by the person or persons 
from time to time in possession or receipt of the 
rents Sc profits of testator’s entailed estates in 
Scotland, & but so that the chattels Sc capital of 
the fund “ should not vest absolutely in any person 
in the line of entail living at testator’s death, but 
on the death of any such person should devolve,” 
J. — VOL. xliv. 


C. A. 

Annotations : — Refd. Re Whitburn, Whitburn v. Christie, 
[1923] 1 Ch. 332. Mentd. Re Lewis, Busk v. Lewes, 
[1918] 2 Ch. 308 ; Portman v. Portman, [1922] 2 A. C. 473. 

8006. .] — Testator bequeathed free- 

holds to trustees & their heirs, to the use of his 
nephew for life, remainder to the use of his first 
son in tail male, with remainders over : — Held : 
the jiersonal estate vested absolutely in the first 
tenant in tail. — Re Johnson’s Trusts (1866), 
L. K. 2 Eq. 716 ; 12 Jur. N. 8. 616. 

8007. .] — Testator devised & be- 

queathed real & personal estates in trust for the 
eldest son then living of testator’s daughter C- 
for life, remainder to his first & other sons in tail, 
with like remainder to the other sons of C., with 
divers remainders over, Sc an ultimate remainder 
to testator’s right heirs & next of kin. The will 
of testator then provided that such person or 
persons as should thereunder be entitled to an 
estate tail in possession in the real estate should 
not be absolutely entitled to the leasehold & 
personal estates until he, she or they respectively 
should attain the age of twenty-one years, & that 
the leasehold & personal estates should absolutely 
belong only to such person or persons as should 
first attain the age of twenty-one years, Sc become 
entitled to an estate tail in possession in his real 
estate under the trusts therein aforesaid, Sc in the 
meantime the same leasehold & personal estates 
should remain subject to the trusts thereinbefore 
declared : — Held : the tenant in tail entitled by 
purchase who first attained the age of twenty -one 
years, although in the lifetime of the tenant for 
iife, was absolutely entitled, subject to his father’s 
life interest, to the leasehold Sc personal estates. — 
Martelli v. IIolloway (1872), L. R. 5 H. L. 532 ; 
^ L. J. Ch. 26, H. L. ; affg. S. C. sub nom. IIollo- 
Wi y v . Webber, IIolloway v. Holloway (1868), 


L. R. 6 Eq. 523. 

Annotations :— Apld. Re Fotlicrgill’s Estate, Price -FotheyglU 
r. Price. [1903] 1 Ch. 149. Consd. Re Lewis, Busk v. 
Lewes, [1918] 2 Ch. 308. Refd. Tewart v. Lawson (1874), 
43 L. J. Ch. 673 ; Re Parker, Parker t\ Parkin, [1910] I 1 
Ch. 581 ; Re Atkinson, Atkinson v. Atkinson, [1916] 1 Ch. 
91 ; Portman v. Portman, [1922] 2 A. C. 473. Mentd. 
Rc Mortimer, Gray v. Gray. [1905] 2 Ch. 502 ; He Stamford 
& Warrington, Payne t\ Grey, [1912] 1 Ch. 343. 
anna 1 — Rc Cress well, Parkin v. 


Cresswell, No. 8025, post. 

3009. -.] — Testator bequeathed certain 

chattels to trustees upon trust to permit the same 
to be enjoyed by the person for the time being “ in 
the actual possession or entitled to the receipt of 
the rents & profits ” of real estates settled by his 
will. He also bequeathed the proceeds of sale & 
conversion of bis residuary real fc personal estate 
to the trustees on trust- to pay the income to the 
person for the time being “ entitled to the posses- 
sion or receipt of the rents ” of the settled estates. 
The words “ entitled to the possession or receipt 
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Sect. 19 . — Quantity of interest given : Sub-sect. 0, 
B. (b) vi. t rii.] 

of the rents ” or their equivalents were used in 
numerous other clauses of the will, in all of which 
they necessarily referred to actual possession, 
though not so expressed : — Held : a tenant in 
tail, who predeceased the life tenant, had, subject 
to her interest, become absolutely entitled to the 
residuary estate, but not to the chattels . — Re 
Fothergill’s Estate, Price-Fothergill v. 
Price, [1903] 1 Oh. 149 ; 72 L. J. Oh. 164 ; 87 
L. T. 677 ; 51 W. It. 203. 

Annotations: — Consd. Rc Lewis, Busk v. Lewes, [1918] 2 
Cli. 308. Refd. Re Chesham’e Settlmt., Valentia v t 
Chesham, [1909] 2 Ch. 329 ; Re Parker, Parker v. Parkin, 
[1910] 1 Ch. 581. 

8010. By a settlement of real 

estates made in 1877, plate, pictures, Ac chattels 
were assigned to trustees “ upon trust to permit 
the same to be used, held, & enjoyed with the 
mansion house aforesaid by the person who for 
the time being shall be entitled to the mansion 
house under the limitations thereof herein con- 
tained,” yet so that for the effect of transmission 
they should not vest absolutely in any person 
thereby made tenant in tail male by purchase who 
should not attain the age of twenty-one years. 
The eldest son attained twenty-one years but 
died in the lifetime of the tenant for life. On the 
death of the tenant for life in 1907, the second son, 
an infant, claimed to be entitled to these heirlooms 
as tenant in tail male in possession : — Hetd : a 
question of construction, that there was sufficient 
indication of intention on the part of the settlor 
that these heirlooms should go with the mansion 
house & vest only in a tenant in tail male in 
possession, Ac, they vested in the second son, 
though liable to be divested in the event of his 
dying under twenty-one . — Rc Chesham’s (Lord) 
Settlement, Valentia (Viscount) v. Chesham 
(Lady), [1909] 2 Ch. 329 ; 78 L. J. Ch. 092 ; 101 
L. T. 9 : 25 T. L. B. 057, C. A. 

Annotations : — Distd. Re Parker, Parker r. Parkin, [1910] 

1 Ch. 581 ; Re BereHford-Hope, Aldenham v. Bercsford- 
Hope, [1917] 1 Ch. 287 : Re LcwIh, Bunk v. Lewes, 1 19 1 8 J 

2 Ch. 308. Dbtd. & Expld. Port. man r. Portman, [1922] 

2 A. C. 473. Refd. Re Fowler, Fowler v. Fowler, [1917] 2 
Ch. 307. 

8011. Effect of subsequent disposition of real 
estate.] — A man devises the use of his furniture, 
etc., at B. to his wife for life, on condition of her 
residing there. He afterwards suffers a recovery 
of the estate at B. & dying without republishing 
his will, the estate descends to his heir at Jaw : — 
Held : the wife was entitled to the use of the 
furniture, etc., discharged of the condition, which 
the recovery had put out of her power to perform. 
— Harley v. Langworthy (1774), 3 Bro. Pari. 
Cas. 359 ; 1 E. K. 1369, H. L. ; revg. S. C. suf) r)om. 
Harley v. Harley (1767), Ainb. 653, L. C. 

Annotations: — Distd. Fordyoc v. Ford (1795), 2 V<»s. 530; 
Carritigtxm v. Payne (1800), 5 Vcs. 404. Consd. Southey 
i\ Somerville (1807), 13 Vch. 48G ; Re Gibson’s Trusts 
(1861), 2 John. Sc. H. 656. Apld. Bridges v. Straclian 
(1878). 8 Ch. D. 558. Consd. Re Towry’s S. E., Dallas v. 
Towry (1889), 41 Ch. D. 64. Folld. Re Whitburn, Whit- 
burn v. Christie, [1923] 1 Ch. 332. Refd. Goodright d. 
Hoffo v. Harwood (1773), LolTt, 282 ; Brydges v. Chandos 
(1794), 2 Ves. 417 ; Cave v. Holford (1798), 3 Yes. 650 ; 
Doe d. LuHhington v. Landaff (1807), 2 Bos. & P. N. K. 
491 ; Johnson r. Johnson (1832), 1 Cr. & M. 140 ; Wedg- 
wood v. Denton (1871). L. R. 12 Kq. 290; Re Turton, 
Whittington v. Turton, [1926] Ch. 96. 

8012. .] — By his will dated Sept. 28, 1900, 

testator gave Ac bequeathed all his household 
plate, furniture, linen, china, pictures, books Ac 
other household effects which should at his death 
be in or about his mansion house to trustees in 
trust to permit liis wife to have the use Ac benefit 
thereof during widowhood Ac afterwards in trust 


“ to permit the same to be held Ac enjoyed as heir- 
looms by the person or persons for the time being 
entitled to the said . . • mansion house imder the 
limitations herein declared Ac contained, or as 
nearly as the rules of law & equity will permit, 
but so that the heirlooms shall not vest absolutely 
in any person hereby made tenant in tail by pur- 
chase of the . . . mansion house unless he or she 
shall attain the age of twenty-one years. ies- 
tator then devised his estate Ac mansion house in 
strict settlement. In 1910, testator executed two 
voluntary deeds, as a result of which the estate 
So mansion house were settled to uses dinenng 
somewhat from those of the devise in the will, 
which was thereby rendered inoperative : -Held .' 
the trusts of the chattels contained in testator s 
will were not affected or rendered inoperative by 
the dispositions by voluntary deed of the real 
estate. — Rc Whitburn, Whitburn v. Christie, 
[1923] 1 Ch. 332 ; 92 L. J. Cli. 302 ; 129 L. 1. 
449 ; 39 T. L. R. 170 ; 67 Sol. Jo. 270. 

8013. Limitation void for remoteness.] — Testa- 
tor bequeathed chattels to trustees, upon trust to 
permit them to be used by the person Ac persons 
who, for the time being, should be entitled to the 
possession of his mansion house under his marriage 
settlement or his will, until a tenant in tail of the 
age of twenty-one years should be in possession of 
his mansion house ; & then the chattels were to 
belong to such tenant in tail. Testator was, under 
his marriage settlement, tenant in fee, subject to 
some prior limitations, which all failed at his 
death ; Ac, under his will, his brother became 
tenant for life, with remainder to his, the brother’s, 
eldest son in tail, A died, leaving such eldest son 
then of the age of twenty-one years ; — -Held : the 
gift of the chattels to the first tenant in tail who 
should attain twenty-one was too remote, & the 
will gave the brother’s eldest son no tit le to them. 
Ibbet.son v. Jbbetson (1810), 5 My. Ac Cr. 26 ; 10 
L. J. Ch. 49 ; 41 E. K. 281, L. 0. 

Annotations : — Apprvd. & Folld. Dungannon v. Smith (1846), 

12 Cl. & Fin. 516. Folld- Rc Atkinson, Atkinnon v. 

Atkinson, [1916] 1 Ch. 91. Refd. (’rosso v. Glennie (1843), 

2 Y. & C. Cli. Cas. 237 ; Ferrand r. Wilson (1845), 4 Hare, 

344 ; Briggs r. Oxford (1852), 1 Do G. M. G. 363; 

Wttinnian r. Field (1854), Kay, 507. 

8014. .] — Testator being entitled to lease- 

hold premises for terms of years bequeathed them 
to trustees, on trust to permit his grandson, B., 
to lake the profits thereof during his life, Ac after 
his decease to permit such person who for the 
time being would take by descent as heir male of 
the bod} of the said B., his grandson, to take the 
profits thereof until some such person should 
attain the age of twenty-one years, & then to 
convey the same to such person so attaining that 
age, his exors., administrators Ac assigns ; but if 
no such person should live to attain the age of 
twenty-one, then in trust to permit such person 
Ac persons successively, who for the time being 
would take by descent as heirs male of the body 
of the testator’s son, father of B., to take the 
profits of the same leasehold premises until one of 
them should attain the age of twenty-one, Ac then 
to convey the same to such heir male first attaining 
that age, his exors., administrators, Ac assigns. 
At the death of B., the grandson, his son Ac heir, 
A., had attained the age of twenty-one, Ac entered 
into possession of the leasehold premises. Upon 
a bill filed against him by the next of kin of 
testator : — Held : A. had not a good title to the 
leaseholds ; the bequest to the heir male of the 
grandson attaining twenty-one was void for 
remoteness, & the next of kin of testator, at his 
death, became entitled to their distributive shares 
of the property on the death of the grandson. — 
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Dungannon (Lord) v. Smith (1840), 12 01. & Fin. 
540 ; 10 Jur. 721 ; 8 E. R. 1528, II. L. 

Annotations : — Consd. Cattlin v. Brown (1853), 11 Hare, 
372. Folld. Wttinman v. Field (1854), Kay, 507. Distd. 
Christie v. Gosling (1866). L. R. 1 H. L. 279. Consd. 
Harrington w. Harrington (1871), L. R. 5 H. L. 87 ; Han- 
cock r . Watson ,|1 902 J A. C. 14. Distd. He Fane, Fane v. 
lane, 11913] 1 Ch. 404. Folld. He Atkinson, Atkinson v. 
•At^kinson , [19161 1 Ch. 91. Refd. Moriypenny v. Dering 
(18o0), 9 C. B. 793: Greenwood v. Roberts (1851), 15 
Beav. 92 ; Storrs v. Benbow (1853), 3 Do G. M. & G. 390 ; 
Merlin r. Blagrave (1858), 25 Beav. 125 ; Doe d. Evers r. 
Challis (18 j 9). 29 L. J. Q. B. 121 ; Holloway i\ Webber, 
HoBoway v. Holloway (1868), L. R. 6 Eq. 523; Roarks 
v. Moseley (1880), 5 App. Gas. 714; " 

v. Roberts (1881 ), 50 L. ,T. Ch. 265 

r. Hill (1888), 39 Ch. D. 155 ; He 

3 Ch. 242 ; He Bowman, Devenish v. Pester (1895)! 
816; He Hill. Hill r. Hill, [1902] 1 Ch. 807 ; 
tt’s Hot Unit., Howell r. Eldridge, [19151 1 Ch. 
,.rd r. Van Der LoeiT, Bnrnyeat t\ Van Der Loeff, 
A. C. 653 ; lie JDcJoitte, Gritliths v. Deloittc, [1926] 


ri891] 
72 L. 


He Roberts, Tlepington 
He Dawson, Johnston 
Bence, Smith v. Bence 


8015. .] — Testator gave his real A personal 

estate to trustees, as to the personal estate upon 
trusts for conversion A investment A upon trust 
to pay the income thereof to the person, if any, 
who under the trusts or limitations thereinafter 
contained should for the time being be tenant for 
life of or otherwise entitled to the possession or 
receipt of the rents A profits of his real estate 
until such real estate shall become vested in some 
person who should become adult tenant in tail 
thereof in possession, A from A alter t lie happening 
of such last-mentioned event then as to both capital 
& income upon trust for such last -mentioned person 
absolutely ; A as to his real estate upon trust for 
his brother during his life, & from A after his 
death upon trust for the first A every other son 
of his brot her sucecssix elv in remainder one after 
another according to their respective seniorities in 
tail general; Held: the trust of the personal 
estate in fav our of the person who should become 
adult tenant in tail in possession could not be con- 
strued as .applying to a tenant in tail by purchase 
only, A was therefore void for remoteness. — lie 
Atkinson. Atkinson r. Atkinson, f 191l>] l Ch. 91 ; 
85 L. .1. Ch. 159 ; 111 L. T. 11 ; BO Sol. Jo. 190. 

Gift of chattels to descend as heirlooms.] — See 
Sub-sect. 7, posl. 


Interest created by settlement.] — See Settle- 
ments, Yol. .XL., pp 79 1 790, Nos. 3230 9250. 


vii. ( lift of Heirlooms. 

See Law of Property Act, 1925 (c. 20), s. 130 (3), 
X. generally* Real Property, Yol. NXXYI11.. 
pp. 709, 710, Nos. 538-550. 

8016. Chattels to devolve with realty.] — S. de- 
vised all his books, pictures A- household goods to 
such male person, w hen he should attain twenty - 
one, who should then be entitled to the trust in 
possession of his real estate before devised, A- till 
thon directed they should bo kept at Punt on I Tall, 
A be used iu the meantime by such male person 
residing there, declaring it to be his will A desire 
that they might go in the nature of heirlooms w ith 
his estate, A be used therewith as long as the laws 
of this realm would permit. The pictures, books 
A household goods ought to go as heirlooms, in 
as full a manner as the law will allow, for the* 
devise here is a disposition only of the use, till 
some person who is entitled to the inheritance 
should come into possession by attaining twenty- 
one. — Trafford r. Trafford (174B), 3 Atk. 347 ; 
20 E. R. 1001. 

Annotations : — Overd. Dungannon r. Smith (1816), 12 Cl. & 
Fill. 546. N.F. Rowland v. Morgan (1848), G Hare, 463. 
Consd. Scarsdalc v. Curzon (1860), 1 John. & H. 40 ; 
Harrington r. Harrington (1871), L. R. 5 H L. 87. Dbtd. 
King v. George (1876), 4 Ch. D. 435. Refd. Foley v. 
Burnell (1785), Rom. 1 ; Lincoln r. Newcastle (1806), 12 
Ves. 218; Savlle v. Scarborough (1818), 1 Swan. 537 ; 
lbbetson v. Ibbetson (1840), 5 My. & Or. 26. 


8017. Right of first tenant in tail of realty*] 

— Lord F. left plate, etc., to be enjoyed as heir- 
looms, by the persons who should be in possession 
of his respective houses. A son being born, who 
was tenant in tail, subject to his father’s life 
estate, the chattels, so left, vested absolutely in 
him, A he dying, vest in his father as his repre- 
sentative. — F oley v. Burnell (1785), 4 Bro. Pari. 
Cas. 319; Rom. 1 ; 1 Bro. 0. C. 274; 2 E. R. 216. 

Annotations : — Apld. Lincoln v. Newcastle (1806), 12 Ves. 
218 ; Carr v. Erroll (1808), 14 Ves. 478 ; Condultt, v. 
Soane (1844). 1 Coll. 285. Consd. Potts v. Potts (1848), 1 
H. L. Cas. 671. Apld. Doncaster v. Doncaster (1856), 3 

K. & J. 26. Distd. Soarsdale v. Curzon (i860), 1 John. & 
H. 40. Folld. He Johnson’s Trusts (1866), L. R. 2 Eq. 
716. Distd. He Angers tein, Angerstcin v. Angersteln, 
[1895] 2 Ch. 883. Apld. He Beresford-Hope, Aldenham 
v. Beresford-Hope, [1917] 1 Ch. 287 ; He Fowler, Fowler 
v. Fowler, [1917] 2 Ch. 307. Folld. He Lewis, Busk v. 
Lowes, [1918] 2 Ch. 308. Distd. Re Harcourt, Portman 
v. Port.man, [1921] 2 Ch. 491. Apld. Port-man v. Portman, 
[1922] 2 A. C. 473. Refd. Vaughan v. Burslem (1790), 3 
Bro. C. C. 101 ; Brouneker v. Bagot (1816), 1 Mer. 271 ; 
Rowland r. Morgan (1848), 6 Hare, 463 ; Hogg v. Jones 
(1863), 32 Beav. 45 ; Shelley v. Shelley (1808), L. R.. 0 Eq. 
540 ; Mar tel 11 v. Holloway (1872), L. R. 5 H. L. 532 ; 
Temple v. Tilling (1887), 56 L. J. Ch. 767 ; He Fothergill’s 
Estate, Priee-Fothergill r. Price, [1903] 1 Ch. 149 ; He 
Ohesham’s Setllnit., Valentla v. Chesham, [1909] 2 Ch. 
329 ; He Parker, Parker v. Parkin, [1910] 1 Ch. 581. 
Mentd. Brandon v. Robinson (1811), 18 Ves. 429 ; Roch- 
ford v. Hackman (1852), 9 Hare, 475; Cox v. Sutton 
(1856), 25 L. J. Ch. 845 ; Moseley v. Cressey’s London A 
Bnrton Steam Cooperage Co. (1864), 35 L. J. Ch. 360; 
Ashton v. Blaeksliaw (1870), 39 L. J. Ch. 205 ; He Fitz- 
gerald, Surmun v. Fitzgerald (1904), 73 L. J. Cli. 436. 

8018. .] — Chattels directed to go as 

heirlooms w r itli an estate, “ as far as the rules of 
law A equity' will permit,” vest in the first tenant 
in tail who comes into esse . — Vaugiian v Burslem 
(1790), 3 Bro. C. C. 101 : 29 E. It AM. 

Annotations : — Consd. Lincoln r. Newcastle (1806), 12 Ves. 
218. Folld. Carr v. Erroll (1808), 14 Ves. 478. Consd. 
Doncaster v. Doncaster (1856). 3 K. & J. 26. Refd. 
Brouneker v . Ilagot (1816), 1 Mer. 271 ; Rowland v. 
Morgan (1818), 6 Hare, 463; Cox r. Sutton (1856), 25 

L. J. Ch. 845 ; Searsdale r. Curzon (1860), 1 John. A H. 
4<>; Hogg r. Jones (1863). 32 Beav. 45 : Hobuesdalo v. 
West ( 1 866), L. R. 3 Eq. 174 ; Slmller v. Shelley (1868), 
L. It. 6 Eq. 510 ; Hr Hill, Hill r. Hill (1902), 71 L. J. Ch. 
417 ; He Lewis, Busk r. Lewes. [19181 2 Ch. 308; He 
Harcourt, Portman r Portman (1921), 37 T. L. R. 905. 

8019. .] — Testator directed, that all 

his plate, furniture, etc., at his mansion house 
should remain there as heirlooms ; A devised the 
same to trustees upon trust to permit the same to 
go together with the mansion house to such persons 
as should from time to time be entitled to it for 
so long time as the rules of law A equity would 
permit , A devised his real estate's to trustees to 
the use of several persons A their first A other 
sons, etc., successively in strict settlement. The 
absolute interest in the personal chattels vested 
in the first tenant in tail ; A upon his death under 
age passed to his representative. — P arr r. Erroll 
(Lord) (1808), 14 Ves. 478 ; 33 E. R. 004. 

Annotations : — Refd. Rowland v. Morgan (1848), 6 Hare, 
463 : Searsdalrr. Curzon (1860), 1 John. & II. 40. Mentd. 
Stanley r. Stanley (1809), 16 Ves. 491. 

8020. .] — Y. by his will, bequeathed to 

trustees all his household goods, furniture, pictures, 
books, linen, etc., upon trust, to permit his wife 
to have the use of them during her life, A upon 
her death, to permit his son A. to have the use of 
the same goods, etc., for his life, A upon the decease 
of the survivor of his wife A son should be pos- 
sessed, etc., in trust for such person as should from 
time to time be Lord V.,it being his will that the 
goods etc., after the decease of his wife, should 
from time to t ime go A be held A enjoyed with the 
title of the family as far as the rules of law A 
equity would permit ; — Held : the limitation over 
was void as being too remote, A the estate vested 
absolutely in the eldest son of A., grandson of 
testator, who was living at the date of his death. 
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Sect. 10 . — Quantity of interest given: Sub-sect . 6, 
B. (b) vii . ] 

If he attempts to create a fee tail in chattels, 
the interest vests absolutely in the first quasi 
donee in tail (per Cur.). — Tollemache v . Coven- 
try (Earl) (1834), 8 Bli. N. S. 517 ; 2 CL. & Fin. 
Oil ; 5 E. R. 1045, II. L. ; revsg. S. C. sub nom. 
Deerhurst (Lord) v. St. Alban’s (Duke) 
(1831), 2 Russ. & M. 702, L. C. 

Annotations : — Consd. Fournier v. Paine (1832), 3 My. & K. 
207, n. : Ibbet^on v. Ibbetson (1840), 10 Sim. 495. 
Apld. Dungannon v. Smith (1840), 12 Cl. Sc Fin. 546. 
Consd. Shelley v. Shelley (1868), L. R. 6 Eq. 540 ; 
Montague v. Inch! quin (1875). 23 W. R. 592. Apld. Re 
Hill, Hill r. Hill, 11902] 1 Ch. 807. Reid. Rowland v. 
Morgan (1848), 2 Ph. 764 ; Scarsdale o. Curzon (1860) 
1 John. & H. 40 ; Re Roberts, Repingtou v. Roberts- 
Gawon (1881), 19 Ch. D. 520 ; Re Exmouth, Exmouth v. 

Praed (1883), 23 Ch. D. 158 ; Re Johnston, Cockerell v 

Essex (1884), 26 Ch. D. 538 ; Re Harcourt, Portman v. 

Portman, [1921] 2 Ch. 491. Mentd. Moss v. Baldock 

(1842), 11 L. J. Ch. 260 ; Harrington v. Harrington (1871), 
L. R. 5 H. L. 87. 


8021. .] — The Earl of A., by his will, 

reciting that he was seised of an inalienable estate 
tail, settled by Act of Parliament, & also of divers 
purchased estates, which it was his intention to 
give to his eldest son, to descend with the title, 
devised all his said purchased estates to trustees 
to the use of his eldest son for life, with remainder 
to the use of such person or persons as might be 
next entitled upon such son’s decease to the family 
settled estates, in such order & course successively 
& for such estates & subject to such powers, etc., 
as were expressed in the Act settling the family 
estates. Testator then bequeathed to his said 
son all his gold & silver plate, pictures, etc., to 
be held as heirlooms, & directed his exors. to 
make an inventory of the same. By a codicil 
testator declared that in addition to the articles 
& things by his will made heirlooms, certain other 
specified chattels should be considered & taken 
to be hen looms, & he thereby gave & bequeathed 
them to his exors. as heirlooms in his family, & 
directed his exors. to make an inventory of the 
Bame : — Held : the bequest of the specified chattels 
was direct, & they vested absolutely in the first 
taker. — Rowland v. Morgan (1848), 2 Ph. 764 ; 
18 L. J. Oh. 78; 13 Jur. 23; 41 E. R. 1139; 
sub nom . Morgan v. Rowland, 13 L. T. O. 8. 4, 
L. O. 


Annotations : — Consd. Shelley v. Shelley (1868), L. R. 6 Eq. 
640. Apld. Re Johnston, Cockerell v. Essex (1884), 26 
Ch. D. 538. Re!d. Audsley r. Horn (1859), 1 Dc G. F. & J. 
226 ; Scaredale v. Curzon (1860), 1 John. Sc H. 40 ; 
HolmcRdale v. West (1806), L. R. 3 Eq. 474 ; Harrington 
v. Harrington (1871), L. R. 5 H. L. 87 ; Re Harcourt, 
Portman v. Portman, [1921] 2 Ch. 491. 

8022. .] — Chattels were bequeathed 

“ in the nature of an heirloom to the person who, 
for the time being, shall be in the actual possession 
& enjoyment of my freehold estates, under the 
limitations of this my will”: — Held: (1) they 
did not vest absolutely in a tenant in tail whose 
estate was defeasible, & who never came into 
possession ; (2) they did vest absolutely in the 
person who, in the events which happened, would 
have been tenant in tail in possession, if his estate 
had not been defeated by the execution of a dis- 
entailing deed. 

To destroy the right of such person to the 
chattels, his exclusion from possession of the 
freeholds must arise from some act or disposition 
of testator, & not from any foreign circumstance 
beyond testator’s control.— Hogg v. Jones (1803), 
32 Beav. 45 ; 1 New Rep. 222 ; 32 L. J. Ch. 361 ; 
8 L. T. 816 ; 9 Jur. N. S. 507 ; 55 E. R. 18 


Annotations : — As to (2) Distd. Re Fowler, Fowler v. Fowler, 

UoIIl o P'; 3 9 7 * 3Wd. Re Cressweli, Parkin v. Crcsswell 
(1883), 24 Ch. D. 102 : Re Parker, Parker v. Parkin, [1910] 
1 Ch. 681 ; Re Petres’ Settlmt. Trusts, Legh v Petre, 


[1910] 1 Ch. 290. Generally, Reid. Re Cornwallis, Corn- 
wallis v. Wykeham -Martin (1886), 32 Ch. D. 388 : Re 

Trevanion, Trevanion v. Lennox, [19101 2 Ch 538 ; 

Re Caledon, Almandcr v. Caledon, 11916] 1 Ch. 160. 

$023. .] — A settlement made by the 

third Earl of Harrington declared the manner in 
which the mansion house & certain estates in the 
county of Derby should descend. A will of the 
settlor, made many years afterwards, gave personal 
chattels “ in trust for the person or persons who 
for the time being shall under the settlement of 
my mansion house <fc estates, be in the actual 
possession of the same mansion house & estates, 
to the end & intent that all & singular such 
[personal chattels] m&y be deemed & considered 
as heirlooms, to go along & for ever be used & 
enjoyed with the same mansion house & estates 
so far as the rules of law or equity will permit, but 
so nevertheless as that the same chattels personal 
shall not, as to the effector purpose of transmission, 
vest absolutely in any person or persons who by 
virtue of any settlement shall or may become 
seised of or entitled to the said mansion house & 
estates for an estate of inheritance, either in 
possession or reversion, or otherwise, unless such 
person shall attain the age of twenty-one years, 
or dying under that age, shall leave issue inheritable 
under the limitations in any settlement thereof.” 
Testator gave his residuary personal estate to 
trustees, to convert the same into money, to pay 
debts, etc., <fc lay out the surplus in the purchase 
of real estates to be settled to the same uses as his 
Derby estates under the settlement. The seventh 
earl executed a disentailing deed of the estates. 
The fourth & fifth earls of Harrington were sons 
of the settlor & testator. The sixth earl was his 
grandson (being the son of the fifth earl), & lie was 
also the first tenant in tail by descent ; he died 
under twenty-one & without issue ; he was 
succeeded by his cousin, the seventh earl, who 
was likewise a grandson of testator, and had been 
horn between the date of the settlement & that 
of the will : — Held : the chattels had vested in the 
sixth earl, hut were divested by his death under 
twenty-one, & without issue ; the seventh earl 
being in actual possession of the estates under the 
settlement, & being also absolutely entitled to the 
residuary estate of the third Earl of Harrington, 
had become entitled to the heirlooms A funds 
bequeathed by the third earl. — Harrington 
(Countess) v. Harrington (Earl) (1871), L. R. 
5 H. L. 87 ; 40 L. J. Ch. 716, H. L. 

Annotations Consd. Re Hill, Hill r. Hill, [1902] 1 Ch. 807. 

Distd. Re Payrell, Hast it v. Payroll. [1904] 2 Ch. 496. 

Expld. Portman r. Portman, [1922] 2 A. (\ 473. Refd. 

Re Johnston, Cockerell r. Essex (1884), 26 Ch. D. 538 ; 

Re Fothorgill’s Estate, Price- Fothergl 11 v. Price, [1903] 

1 Cb. 149; Re Parker, Parker r. Parkin, [1910] 1 Ch. 

581 ; Re Trevanion, Trevanion r. Lennox, [19101 2 Ch. 638. 

Mentd. Re Finch & Chew's Contract, 11903] 2 Ch. 486. 

8024. .] — Testator devised all his real 

estate, subject to certain settlements, to pltf., his 
eldest son, who was also residuary legatee, in tail 
male, with remainders over, & bequeathed plate, 
etc., “to go & remain as heirlooms together with 
my estates”: — Held: pltf. took only a life in- 
terest in the chattels bequeathed as heirlooms. — 
Robinson v. Robinson (1875), 33 L. T. 663. 

3025. .] — Testator by his will directed 

that his hooks & plate should be considered os 
heirlooms, & should pass with his real estate in the 
same manner as if they were an estate of inherit- 
ance at common law, & should so continue 
annexed to his real estate as long as the law would 
permit, to be inherited by the several persons who 
should succeed thereto ; & he devised A be- 

queathed all his real & residuary personal estate 
to trustees upon trust for R. for life, & after the 
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decease of R. for his first & other sons successively 
in tail male, & in default of such issue upon trust 
for Henry C., the eldest son of J., for life, & after 
his decease for his fust & other sons successively 
in tail male, & in default of such issue upon trust 
for “ the next eldest son of J. who shall survive 
Henry C.” for life, & after his decease upon trust 
for “ the first & other sons of the body of the said 
next eldest son of J. who shall survive Henry C.’’ 
successively in tail male, & in default of such issue 
upon trust for his, testator’s, own right heirs. 

R. & Henry 0. died without having married. 
J. died in testator’s lifetime. George was the 
next eldest son of J., who survived Henry. F. 
was the eldest son of George, & the first tenant in 
tail under the settlement, & he died an infant in 
the lifetime of R. & of Henry 0. : — Held : notwith- 
standing the death of F. before it could be known 
whether his father would survive Henry C., or 
whether there would be any issue male either of 
R. or Henry 0., the heirlooms & residuary per- 
sonalty vested absolutely in the legal personal 
representative of F. 

The testator directed that they should so con 
tinue annexed to his said real estate as long as 
the law would permit, to be inherited by the 
several persons who should succeed to his said 
real estate in the manner thereinbefore mentioned, 
& then follow the limitations of the real estate to 
which I have referred. This would entitle the 
first tenant in tail by purchase to the heirlooms 
absolutely (Kay, J. ). — Re Chksswell, Parkin v. 
Chess well (1883), 24 Ch. 1). 102 ; 52 L. J. Oh. 
798 ; 49 L. T. 590. 

Annotation : — Rofd. Re Parker, Parker v. Parkin, [1910] 1 
Ch. 581. 

8026 . .] — Chattels bequeathed as heir- 

looms upon trust to go along with be enjoyed 
by the person for the time being entitled under a 
settlement to the “ actual ” possession of settled 

real estate do not vest absolutely in a tenant in 

* 

tail of the real estate who dies in the lifetime of 
the tenant for life . — Re Angerstein, Angerstein 
v. Angerstein, [1895] 2 Ch. 883 ; 05 H. J. Oh. 57 ; 
73 L. T. 500 ; 44 W. R. 152. 

Annotations : — Apld. Re FothorfifiH’H Estate, Prioe-Fot her- 
tfill t\ Price, (1903] 1 Ch. 149. Refd. Re Parker, Parker 
v. Parkin, f 1 9 1 0 ] 1 Ch. 581 ; Re Lewis’s Will Trusts, Busk 
v. Lewis (1918), 87 L. J. Ch. (552. 

8027 . — .] — Re Fotiiekgill’s Estate, 

Prige-Fotiiergill v. Price, No. 8009, ante, 

8028 . .] — E. was legal tenant for life 

in possession of a mansion house under a will, which 
limited the mansion house in remainder to his first 
& oilier sons in tail, & bequeathed certain pictures 
as heirlooms, to pass with the house in the same 
manner as if they were land or other real property 
appendant or appurtenant thereto, & to continue 
annexed to the house as long as the law would 
permit, & be inherited or enjoyed by the several 

ersons who should succeed to the house under or 
y virtue of the limitations contained in the will. 
The eldest son of E. died in his lifetime, an infant 
& unmarried, but E. had two other sons, one of 
whom had attained twenty-one : — Held : E. as 
next of kin of the deceased son, was entitled abso- 
lutely to the chattels settled as heirlooms. — Re 
Parker, Parker v . Parkin, [1910] 1 Ch. 581 ; 
79 L. J. Ch. 101 ; 101 L. T. 943. 

Annotations : — Consd. Re Berenford-Hope, Aide n ham v. 
Boreeford-Hope, (19171 1 Ch. 287; Re Lewis., Busk v. 
Lewes, (1918] 2 Ch. 308 ; Portman v. Portman, [1922] 2 
A. C. 473. 

8029 . .] — Rc Fowler, Fowler v. 

Fowler, No. 8005, ante . 

8030 . .] — Testator bequeathed certain 

chattels ‘ ‘ in trust to permit the same bo go & be 
held as far as the rules of law & equity will admit ” 


with the B. estate as heirlooms for the benefit 
of the person entitled thereto under the limitations 
of that estate, & so that none of the chattels should 
for the purposes of transmission vest absolutely 
in any tenant in tail male or in tail by purchase 
of the B. estate who should not attain the age of 
twenty-one years. He also bequeathed other 
chattels “ upon such trusts & subject to such 
powers as, having regard to the nature thereof 
& so far as the rules of law & equity will permit, 
will best correspond with the uses, trusts, & 
powers limited & declared of & concerning the B. 
estate, yet so nevertheless that none of the same 
chattels shall for the purposes of transmission vest 
absolutely in any tenant in tail by purchase who 
shall not attain the age of twenty-one years.” 
The B. estate was limited to uses by which in the 
events which had happened P., testator’s elder 
son, became tenant for life with remainder to his 
sons in tail male with remainder to C., the younger 
son in tail male. P. had no male issue. C. died 
in P.’s lifetime, having attained twenty-one years, 
but without disentailing the B. estate or the 
chattels, leaving one son H., & having by his will 
appointed his widow, J., extrix. & universal 
legatee. H. became tenant in tail male in pos- 
session, attained twenty-one years, & disentailed 
the B. estate & the chattels : — Held : the first set 
of chattels vested in C. as tenant in tail male in 
remainder & passed under his will to J. & as 
regards the second set of chattels the trust was 
executory & must be executed by the ct. — Re 
Beresford-Hope, Aldeniiam v. Beresford- 
Hope, [1917] 1 Ch. 287 , 80 L. J. Ch. 182 ; 116 
L. T. 79. 

Annotations : — Consd. Re. \ Lewis, Busk i\ Lewes, [1918] 2 Ch. 

308. Refd. Portman v. Portman, (1922) 2 A. C. 473 ; 

Pole v. Pole, Monday Pole v. Pole, Martin v. Pole, [1924] 

1 Ch. 156. 

8031 . .] — By a will of 1844, testator, 

having devised his real estates in strict settlement, 
bequeathed all the chattels “in & about my 
mansion house, called Llanairon at the time of my 
decease ” to his trustees upon trust to permit the 
same from time to time “ to go & be held & 
enjoyed with the mansion house so far as the 
rules of law &> equity will permit ” by the persons 
for the time being “ entitled to the possession of 
my real estates.” This was followed by a clause 
precluding the chattels from vesting absolutely in 
any tenant in tail by purchase unless he attained 
twenty -one, but entitling him to the use & benefit 
thereof during minority : — Held : the vesting of 
the chattels was not postponed until actual pos- 
session of the real estates, but they had vested 
absolutely in the first tenant in tail by purchase 
on his attaining twenty -one, although only a 
remainderman & never in actual possession. — Re 
Lewis, Busk v. Lewes, [1918] 2 Ch. 308; 87 
L. J. Ch. 652 ; 119 L. T. 564 ; 63 Sol. Jo. 11. 

Annotation : — Refd. Portman v. Portman, [1922] 2 A. C. 

473. 

8032 . .] — By her will dated in 1872 

testatrix, who died in 1877, devised an estate & 
mansion house to trustees upon trust for her niece 
for life, with remainder to the first son of her 
niece born in testatrix’s lifetime who should not 
be entitled to a certain barony for life, with re- 
mainder to his sons & in default of sons his 
daughters severally & successively according to 
seniority in tail, with remainder in trust for every 
other son of the niece born in testatrix’s lifetime, 
other than a son entitled to the barony & the issue 
of every such son, so that everv such son should 
take an estate for life with remainder to his sons 
& in default of sons his daughters severally & 
successively according to seniority in tail, with 
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Sect. 19 . — Quantity of interest given: Sub-sect. 6, 
B. ( b ) vii.; sub-sect. 7, A. (a).] 

remainder to every son of her niece born after the 
death of testatrix severally & successively accord- 
ing to seniority in tail, with remainders over. The 
will also contained a shifting clause providing 
that, if any son or remoter issue of the niece 
should succeed to the barony after becoming 
entitled in possession to the estate, then the trust 
declared for the benefit of the son or remoter 
issue so becoming entitled & of his issue male & 
female should cease & determine 6c the estate go 
over as if he were dead without issue of his 
body. 

By his will dated in 1874 testatrix’s husband, 
who died in 1880, settled chattels “ to go 6c be 
held so far as the rules of law 6c equity will permit 
with the mansion house . . . as heirlooms, & to 
be held 6c enjoyed accordingly in succession by the 
several persons who shall be respectively entitled 
for the time being to hold 6c enjoy the mansion 
house,” & other chattels “ to go as heirlooms so 
far as the rules of law 6c equity will permit ” with 
the estate. 

On the deatli of testator’s niece in 1899 her 
second son succeeded to the estate 6c mansion 
house as tenant for life, 6c lu* had a daughter born 
in 1903 who thereupon became tenant in tail in 
remainder. In 1919 he succeeded to the barony 
6c the estate 6c mansion house then passed by virtue 
of the shifting clause to the third son for life with 
remainder to his eldest son in tail : — Held : the 
shifting clause was void as regards the chattels 
by reason of its transgressing the rule against per- 
petuities, 6c the use, in tin* settlement of tin* 
chattels, of the words “ so far as the rules of law 
6c equity will permit ” did not avail or prevent 
this ; therefore, the chattels had vested absolutely 
in the daughter as tenant in tail in remainder at 
birth, subject to being divested by the birth of a 
brother, there being nothing in the settlement of 
the chattels to postpone vesting until actual pos- 
session of the estate 6c mansion house. — Portman 
t\ Portman (Viscount), (1922| 2 A. 0. 473; 91 
L. J. Oh. 708 ; 128 E. T. 129 ; 38 T. L. R. 887, 
H. L. ; S. O. sub nom. Rc IIarcourt, Port- 

man v . Portman, [1921 J 2 Oh. 491, (\ A. 

Annotations - Consd. Pole v. Pole, Mnndy Pole v. Pole. 

Martin v. Pole, [1924J 1 Ch. 156. Apld. AY Price, [1928J 1 

Ch. 570. 

8033. Gift over on contingency -Right of 

representative of remainderman.] — Testatrix gave; 
the II. estate to A. in fee, with a shifting clause to 
I). in fee if A. should become possessed of the K. 
estate ; 6c gave certain household goods as heir- 
looms to A. 6c the persons possessed of the 11. 
estate under the above limitations. After the 
death of I)., A. became possessed of the K. estate : 
— Held : the heirlooms belonged to the personal 
representative of I). — Campbell v. Ingilby ( 18 o<>), 
21 JBeav. 567 ; 25 L. J. Ch. 7f>l ; 27 E. T. O. S. 51 ; 
2 Jur. N. 8. 410; 4 W. K. 433; 52 E. IE 979; 
on appeal (1857), 1 I.)e G. 6c J. 393, E. JJ. 

Annotations: — Refd. Ingilby v. Amentia (1856), 21 Penv. 

585. Mentd. Anderson v. Abbott (1857), 23 ftenv. 457 ; 

Willoughby r. Middleton (1862), 2 John. A H. 344; 

Brown v. Brown (18GG), L. K. 2 Eq. 481 ; Codrington v. 

Lindsay (1873), 8 Ch. App. 578. 

8034. Chattels bequeathed without reference to 
realty — Family jewels.] — (1) Jewels were be- 
queathed to testatrix’s nephew, A. “to go 6c be 
held as heirlooms by him 6c by his eldest son on 
his decease, 6c to go 6c descend to the eldest son 
of such eldest son, 6c so on to the eldest son of his 
descendants, as far as the rules of law or equity 
will permit ; 6c I request my nephew to do all in 
his power by his will or otherwise, to give effect 


to this my wish as to these tilings so directed to go 
as heirlooms as aforesaid ” ; — Held : a valid 
executory trust was created for A. for life, with 
remainder to B. (A.’s eldest son) for his life, & 
upon the death of B. in trust for B.’s eldest son, 
to be a vested interest in him when he should 
attain twenty-one ; but if lie should die in B.’s 
lifetime, or after B.’s death, without having 
attained twenty-one, leaving an eldest son born 
before B.’s death, in trust for such laBt-mentioned 
eldest son, to be a vested interest when he should 
attain twenty-one. Subject to these limitations, 
the jewels vested in A. absolutely, & passed by his 
will. 

(2) The objection, if any, to limiting personal 
estate as heirlooms, where there is no real estate 
to guide the limitations, does not apply to the case 
of family jewels. — -S helley v. Shelley (1808), 
L. It. 0 Eq. 540; 37 L. J. Ch. 357 ; 10 W. R. 
1030. 

Annotations : — Asto (1 ) Consd. Montagu v. Incbiqnin (1875), 
23 W. R. 592. Apld. Ac Johnston, Cockerell v. Essex 
(1884), 26 Ch. D. 53s. Folld. Ac Boros ford- Hope, Alden- 
hain t\ Bt*rosford-Hop<\ [19171 1 Ch. 287. Reid. Ac 
Hill, Ilill v. Hill, (1902] 1 Ch. 537. Generally , Reid. 
Exmoulh v. Prood (1883). 52 L. J. Ch. 120 ; Hill i\ Hill, 
[1897] 1 Q. B. 483. 

8035. Chattels to devolve with title — Right of 

holder of title at death of testator.] — Testatrix, 
after bequeathing diamonds 6c china to E., 
Baron I., declared that she made “ the above 
bequest to Eord I. as head of the existing family,” 
6c so far as she lawfully could directed that the said 
diamonds 6c china should be “ Deemed heirlooms 
in the family of E, be held 6c enjoyed by the 
person for the time being bearing the.* title of 
Baron I.” She then made a further bequest to 
“ the said Baron 1.” E., Baron E, died in the 

lifetime of testatrix, being succeeded in the* title 
by E. : — Held : although the first bequest was not 
executory, L., if he had survived testatiix, would 
only have taken a life interest in the diamonds 6c 
china, with remainder to the person who should 
succeed him, 6c consequently E. was entitled to 
have the chattels delivered to him, but without 
prejudice to tin* question whether he was entitled 
for life or absolutely. — M ontague r. Inchiqvin 
(Lord) (1875), 32 E. T. 427 ; 23 \V. R. 592. 
Annotation : — Consd. Ac Johnston, Cockerell v. Essex (1881), 

26 Ch. 1). 538. 

8036. .] — Testatrix by a codicil to 

her will bequeathed to A. (’., sixth Earl of E., 6c 
to his successors, all her plate, & also gave, devised, 
6c bequeathed a leasehold house to him 6c “to 
his successors 6c to be enjoyed with 6c to go with 
the title,” 6c as to all her household furniture, 
paintings, books, china, 6c the whole contents of 
her house, she bequeathed the same to her trustees 
6c exors. upon trust that they should in the first 
place select 6c set aside a collection of the best 
paintings, statuary, 6c china for the said Earl of 
E., & his successors, to be held 6c settled as heir- 
looms, 6c to go with the title,” 6c she authorised 
them to give to the said Earl or his successors 
any articles of furniture which they should think 
fit, 6c as to all the rest & residue of the contents 
of her house upon trust for her trustees to select 
presents for her friends, 6c directed them to 
present any portion of the residue of the contents 
of her house to her cousins if they should think 
lit, or to sell the same, & the moneys so received 
to form part of her residuary personal estate, 6c 
she directed all the legacies left by her will 6c 
codicil to be paid free of legacy duty. 

Testatrix died possessed of considerable personal 
estate, which comprised amongst other things a 
number of articles of jewellery which were at her 
death in a box at her bankers, which jewellery had 
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been bequeathed to her. It was proved that it 
had been the practice of testatrix & also of the 
former owner to send such box for safe custody to 
the bankers when they respectively were away from 
London : — Held : the plate & leasehold house 
passed to the sixth Earl absolutely ; the words 
“to be enjoyed with & to go with the title ” not 
being sufficient in themselves to create an executory 
trust or to cut down the interest to a life estate. — 
He Johnston, Cockerell v. Essex (Earl) (1884), 
2 6 Ch. D. 538 ; 53 L. J. Ch. 045 ? 52 L. T. 44 ; 32 
W. K. 034. 

Annotations: — Distd. Re Miller, Daniel v. Daniel (1889), 
61 L. T. 365. Reid. Hill v. Hill, [1897] 1 Q. 11. 483 ; Re 
Hill, Hill v. Hill, [1902] 1 Ch. 807 ; Re Finch & Chew’s 
Contract, 11903] 2 Ch. 486: Re Zouclie, Dugdalo v. 
Zouchc, [1919] 2 Ch. 178. Mentd. Re Pettitt, Flaxman 
v. Pettitt (1894), 38 Sol. Jo. 531 ; Re Payer, Rayer v. 
Rayer (1903), 87 L. T. 712. 

8037. .] — Testatrix bequeathed jewels 

& miniatures to her son, Viscount Hill, who sur- 
vived her, until he should die, & after his death to 
the persons who should in turn succeed to the 
title; her “intention being that the diamonds, 
miniatures, & ring shall descend as heirlooms as 
far as the rules of law & equity will permit ” : — 
Held : on the death of Viscount Hill, the son of 
testatrix, his successor to the viscounty became 
absolutely entitled to the jewels & miniatures. — 
He Hill, Hill v. Hill, [19021 1 Ch. 537; 71 
L. J. Ch. 222 ; 80 L. T. 140 ; 18 T. L. R. 267 ; 
affd., [19021 1 Ch. 807, C. A. 

8038. .] — He Gerard, Gosselin v. 

Gerard (1900), 50 Sol. Jo. 223. 

g039. Right of first holder born after death 

of testator.] — When a trust is created to secure the 
devolution of chattels as heirlooms, any limita- 
tions which are to take effect by way of postpone- 
ment or defeasance of an absolute interest are 
subject to all the rules which govern the validity 
of conditions subsequent. 

Sucli limitations, therefore, must be certain, 
not only in expression, but also in operation, & 
it is essential to their validity that it should be 
capable of ascertainment at any given moment 
of time whether the limitation has or has not taken 
effect. 

Testator, who was a peer, bequeathed chattels 
to trustees, upon trust to permit & suffer the same 
to go A be held enjoyed with the title so far as 
the rules of law & equity would admit, by the 
person who for the time being should be actually 
possessed of the title, in the nature of heirlooms, 
& so that no person in existence at tlio time of 
testator’s decease, or born in due time afterwards, 
& afterwards coming to the title, should have any 
other than a life interest in the same, & so that no 
person should acquire an absolute interest in the 
same till the expiration of twenty-one years after 
the decease of all such persons as should be in 
existence at the time of testator's decease & 
afterwards attaining the title : — Held : the latter 
clause of the limitations was void for uncertainty 
in operation, & the first person born after the death 
of testator who attained the title acquired an 
absolute interest in the chattels, notwithstanding 
that there was still living a person who was alive 
at the time of testator’s death, & who was capable 
of inheriting the title. — He Exmottth (Viscount), 
Exmouth (Viscount) v. Praed (1883), 23 Ch. L). 


158 ; 52 L. J. Ch. 420 ; 48 L. T. 422 ; 31 W. R. 
545. 

Annotations : — Distd. Re Johnston, Cockerell t*. Essex (1884), 
26 Ch. D. 538. Consd. Re Hill, Hill v. Hill, [1902] 1 Ch. 
537. Apld. Re Fowler, Fowler v. Fowler, [1917] 2 Ch. 
307. Consd. Re Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 
264. Mentd. Jeffreys v. Jeffreys (1901), 84 L. T. 417 ; 
Re Moore, Prior i\ Moore, [1901] 1 Ch. 936; Re Sand- 
brook, Noel v. Sandbrook, [1912] 2 Ch. 471. 

8040. Application of rule against perpetuities.] — 

Portman v. Portman (Viscount), No. 8032, 
ante. 

- .] — See, also , Perpetuities, Vol. XXXVII., 

p. 78, Nos. 184, 185. 


Sub-sect. 7. — Gifts without Words of 

Limitation. 

A. Gifts of Real Estate. 

[a) In General. 

See Wills Act, 1837 (c. 26), s. 28. 

8041. General rule — Gift passes fee simple.] — 

Marret v. Sly (1658), 2 Sid. 75 ; 82 E. R. 1265. 

g042. .] — Bequest of land, & of 5 per 

cent, stock & 3 per cent, stock to trustees, to apply 
a sufficient part to the support & education of R., 
the stock to remain in testator’s name, & the 
surplus of the dividends & rents to accumulate ; 
& when R. attained twenty-one, to transfer to her 
the lands, stock, & accumulations, but if R. died 
under twenty-one, as happened to be the case, 
testator gave his lands to E., without any words 
of limitation, & his 5 per cent, stock to M., pro- 
vided they were living at the decease of R., not 
else. Pltfs. were the residuary legatees. R. died 
under twenty-one : — Held : (1) E. took the lands 
in fee ; (2) M. took the capital of the 5 per cent, 
stock. — Powers v. Jopling (1831 ), 9 L. J. O. S. Ch. 
224. 

8043. .] — J. P. being seised in fee of 

an estate called II., before his marriage with M. C., 
executed an indenture of settlement in 1770, 
whereby it was witnessed that, in consideration 
of the intended marriage between himself & M. C. 
A of the conveyance A settlement thereinafter 
made by M. C. of the estate, appurtenances, 
money, & hereditaments thereinafter mentioned, 
& of such further benefit in money, land, etc., as 
would accrue to J. 1\ by the marriage, & for 
settling a competent jointure for M. C. & her 
children, during her life, A for settling the free 
estate called II. belonging to J. P., A for sur- 
rendering all other moneys, etc., be, J. P., granted, 
sold, etc., to J. 8. & F. S., trustees, or either of 
them, & to their heirs, all that freehold estate, 
right, title, etc., property, etc., of J. P., of, to, or 
out of all the estate & other promises intended to 
be released by I\1 . 0. It was then further wit- 
nessed by the deed, that, in consideration of the 
intended marriage with & jointure of M. C. &> for 
settling the freehold estate A premises, together 
with other moneys, chattels, etc., J. P. has bar- 
gained, sold, etc., to J. S. & F. S. in trust for M. C. 
to the use of the first son of J. P. of the body of 
M. C. lawfully begotten, & to the heirs male of 
the son lawfully begotten. J. P. had four 
children by his wife M. C. ; J., an only son, a 
lunatic, who died after his father’s death, & three 
daughters. J. P., in 1823, made his will, which 


PART XVI. SECT. 19, SUB-SECT. 7. 
— A. (a). 

8041 I. General rule — Gift passes fee 
simple .) — Baby t\ Baby, 1 U. C. R. 

54. — CAN. 

8041 ii. 


SON' V. II AIN EH (1823—1900), 4 Out. 
Dig. 7596.— CAN. 

8041 ill. .] — MoIsaac v. 

Beaton (1905), 37 S. C. R. 143.— 

CAN. 

8041 iv. .]— Morrough v. 


Dvfferin, 2 Jo. Ex. Ir. 7, 9. — IR. 

8041 v. .] — Montgomery v. 

Montgomery (1845), 3 Jo. & Lat. 47. 
— IR. 

8041 vi. — - .] — De Wet v. 

Brink, [1904] T. S. 332 — S. AF. 


.] — Doe d. Steven- 
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Sect . 19 . — Quantity of interest given: Sub-sect. 7, 

A . (q) & (h), & B. cfc C. 1 

contained the following clause : “ Also I give H., 
my estate that I now live in, to my son J., a 
lunatic.” He then bequeathed the residue of his 
property to one of his daughters : — Held : J, took 
an estate in fee simple in H. under his father’s 
will. — Doe d. Pottow v. Fricker (1851), 6 Exch. 
510 ; 20 L. J. Ex. 265 ; 17 L. T. O. S. 81 ; 155 
E. R. 645. 

Annotation : — Reid. Burlou r. White (1852), 7 Exch. 720. 

8044. -.] — Testator, by his will, made 

before the passing of Wills Act, 1837 (c. 26), 
devised as follows : “I give A bequeath to my 
son J. all that farm or estate I bought of B., of 
London, containing about twenty acres, situated 
at the Quinton, in the parish of II., in the county 
of 8., A in the occupation of myself, my son G. A 
AV. ” : — Held : the son took an estate in fee simple 
in the property. — B urton v. White (1852), 7 
Exch. 720 ; 22 L. J. Ex. 129 ; 155 E. R. 1139. 

8045. Unless contrary Intention in 

will.] — Wisden v. Wisden, No. 8053, post. 

8046. .]— Crumue v. Crumpk, 

No. 7809, ante . 

8047. .] — Rc Sanford, Sanford 

v. Sanford, No. 8055, post. 

8048. Application of rule — Applies to existing 
estate or Interest only.]— Wills Act, 1837 (c. 26), 
s. 28, which enacts that “ where any real estate 
shall be devised to any person without any words 
of limitation, such devise shall be construed to 
pass the fee-simple, or other the whole estate or 
interest which testator had power to dispose of,” 
applies to the devise of an existing estate or 
interest, A not to an estate or interest which 
testator, by his will, creates de novo ; A therefore 
a gift by will since the statute, of an annuity to A., 
without words of limitation, but which was by 
same will charged upon real estate, is not a devise 
of a perpetual annuity or rent-charge, A is a gift 
of an annuity for life only, as it would have been 
before the statute. — N ichols v. IIawkes (1853), 10 
Hare, 312 ; 22 L. J. Ch. 255 ; 20 L. T. O. S. 257 ; 
1 AV. R. 124 ; 68 E. R. 958. 

8049. Gift of share- Moiety.] — AAffiere 

testator being seised in fee of one moiety of a house 
devised “ my moiety of the house which my son R. 
now lives in, to my son R.” '.—Held : to pass the 
fee. — H oe d. Atkinson Fawcett (1846), 3 C. B. 
274 ; 15 L. J. C. 1\ 244 ; 7 L. T. O. S. 283 ; 10 
Jur. 740: 136 E. R. 111. 

Annotation:-- Folld. Manning r. Taylor (1806), L. R. l 

Exch. 235. 

8050. - Undivided quarter.] — By a 

will dated before AVills Act, 1837 (c. 26), testator 
who had purchased two undivided fourth parts 
of certain lands previously held in quarters devised 
to F. without words of limitation ” all my undivided 
quarter of tliree fields, ” describing them as then 
on lease for tliree lives : — Held : the devise carried 
the fee. — M anning v. Taylor (1866), L. R. 1 Exch. 
235 ; 4 II. & C. 382 ; 35 L. J. Ex. 145 ; 14 W. R. 771. 

8051. Devise of estate 44 lately contracted to be 
sold ” — Whether equivalent to legacy of purchase- 
money.] — Knollys v. Shepherd (1819), cited in 
1 Jac. A W. at p. 499 ; 37 E. R. 458, L. O. 

Annotations : — Consd. Wall v. Bright (1820), 1 Jac. & W. 

404. Reid. Drant v. Vauwc (1842), 11 L. J. Ch. 170 ; 

KmuHH v. Smith (1848), 2 Dc U. & 8m. 722 ; Weeding r. 

Weeding (1861), 1 John. &c II. 424 ; lie Isaacs, Isaacs v. 

Reginald, [1804 j 3 Ch. 506 ; Re Pyle, Pyle v . Pyle, [1895] 

1 Ch. 724. Mentd. R. e. Gcddinjjton (1823), 3 Dow. A 

Ry. K. 1L 403. 


8052. Gilt of estate pur autre vie — Whether heir 
of devisee special occupant.] — A devise, sinco 
Wills Act, 1837 (c. 20), of an estate pur autre vie , 
without words of limitation, does not amount to a 
designation of the devisee’s heir as special occu- 
pant, A upon his death intestate the estate 
passes to his legal personal representative under 
sect. 6 of the Act. — Re Sheppard, Sheppard v. 
Manning, [1897J 2 Ch. 67 ; 66 L. J. Ch. 445 ; 76 
L. T. 756 ; 45 AV. R. 475 ; 41 Sol. Jo. 451. 

Gift of income of real estate.] — See Sect. 15, 
sub-sect. 4, A. (?>), ante. 

( b ) What Amounts to Contrary Intention. 

8053. Words of Inheritance in other parts of 
will.] — I have next to consider, whether, there 
being no words of inheritance in the gift to the 
daughters of testator, the estate given to them is 
for life or in fee. 

I must interpret the language of this will by the 
aid of the AA T ills Act, 1837 (c. 26), &, according to 
that Act, without words of inheritance, a fee 
simple w ill pass, unless a contrary intention appear 
by the will. It is said, however, that a contrary 
intention does appear here, because in other parts 
of the w r ill words of inheritance have been used. 
My opinion is, that the daughters take as joint 
tenants in fee. 

But it is difficult to treat the case of w r ords of 
inheritance used as to other estates A other persons, 
as manifesting a sufficient intention within the 
meaning of the Act, contrary to that which the 
Act says shall be the general interpretation as 
to every devise with reference to which a con- 
trary intention does not appear on the will ( per 
Fur.). — AVisden v. Wisden (1854), 2 Sm. A G. 
396 ; 24 L. T. O. S. 250 ; 18 Jur. 1090 ; 2 AV. R. 
616 ; 65 E. R. 452 ; subsequent proceedings (1859), 
33 L. T. O. S. 130. 

Annotation:— Mentd. Rc Scott, [1901] 1 K. B. 228. 

8054. Gift to several as joint tenants.] — 

Testator, the owner of real estate in fee, by his 
will dated in 1840, devised his freehold estate to 
his wife for her life, to his brother for life, & then 
to seven children of his brother by name “ as 
joint tenants A not as tenants in common, A to 
the survivor or longest liver of them, his or her 
heirs A assigns ” : — Held : the devise to the seven 
children wns a devise of joint life estates, with a 
contingent- remainder over in fee to the survivor. — 
Quarm v . QUARM, [1892] 1 Q. B. 184 ; 61 L. J. 
Q. B. 154 ; 66 L. T. 418 ; 40 AV. R. 302, D. C. 

8055. Provision for possession & power over 
estate.] — Testator, by his will, dated in 1894, 
devised certain real estate to his two sons in strict 
settlement, A also gave them certain personal 
estate, lie gave the residue of his real A personal 
estate to his wife absolutely, A appointed her 
extrix. during her life A his sons exors. on her 
death. By a codicil dated in 1898, he revoked his 
will A gave all his property to his wife, ” so that 
she may have full possession of it A entire power 
A control over it, to deal with it or act with regard 
to it as she may think proper.” Jn the event, 
however, of her not surviving him, or dying 
“ without having devised or appointed “ the 
whole or any part of his property, then he declared 
that his will should take effect as if his codicil had 
not been made A he appointed his wife executrix of 
his codicil during her life : — Held : ‘the wife took 
an estate for life only with a general power of 
appointment. 


8045 1. Unless contrary 8045 ii. . •• O ift to A . <£* appo intinent a% executor 

intention in will .) — Campbell v. G las- non, Spence v. Martin, [1914] 1 — Estate for life.]— -Do t E d. I ORDt\ bell, 
GOW (1919), 27 <J. L. R. 31.— AUS. I. II. 86.— IR. 0 U. C. It. 527.— CAN . 
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Having regard to Wills Act, 1837 (c. 26), a. 28, 
these words do not pass more than a life estate in the 
realty comprised in the gift if a contrary intention 
appear anywhere in the codicil. I am by no means 
certain that such a contrary intention does not 
appear (Joyce, J .). — Re Hanford, Sanford v. 
Sanford, [1901] 1 Ch. 939 ; 70 L. J. Ch. 591 ; 84 
L. T. 456. 

Annotation : — Held. Roberts v. Thorp (1911), 56 Sol. Jo. 13. 

8056. Direction for disposition of proceeds of 
sale of estate.] — The form of gift is in the first 
place to Charles in such terms as would, if there 
were nothing more, give him the fee simple, but 
the words which direct that the proceeds, if the 
Earl of Lincoln purchases, are “ to go with the 
limitations of this will,” make it plain that, 
whether the estates are purchased or not, the 
estates or their proceeds arc; to go on the limita- 
tions which are expressed with regard to the 
proceeds (Buckley, J. ). — Pelh am-Clinton v. 
Newcastle (Duke), [1902] 1 Ch. 31 ; 69 L. J. Ch. 
875 ; 83 L. T. 627 ; 49 W. R. 12 ; 16 T. L. R. 543 ; 
on appeal , [1902] 1 Ch. p. 41, C. A. ; [1903] A. C. 
Ill, 11. L. 

Words cutting down absolute gift.] — See Sect. 
19, sub-sect. 3, R., ante. 

R. Gifts of Personal Estate. 

8057. Gift passes absolute interest — Gift of 
leaseholds.] — Devise of a messuage by the 
termor, without declaring any estate, passes the 
whole term. — R enton v. Foster (1572), 3 Dyer, 
307 b ; 73 E. R. 691. 

Annotation : — Folld. Gough v. Ilowardo (1615), 3 Hulst. 121. 

8058. .] — Rawling v. R a wring 

(1630), I let. 163 ; 121 E. R. 423. 

8059. .] — A term of years is devised 

to several successively for their respective lives : 
after their decease it shall revert to the exors. of 
the devisor. Rut if the last limitation be to C. 
generally, without saying “ for his life ” ; or to 
C. A his assigns ; or to C., & if C. die without issue, 
remainder over to another, then the exors. of C. 
shall have it. — Anon. (1697), l Freem. K. R. 272 ; 
89 E. R. 195 ; sub tiom. Ayres r. Falkland, 1 
Ld. Raym. 325 ; sub nom. Eyres v. Faulkland, 
1 Salk. 231. 

8060. Gift of income of fund.] — Testator 

devised a copyhold estate to his wife, upon trust 
to sell, A invest the money in the funds ; A gave 
A bequeathed the interest A dividends to her use. 
He also gave A bequeathed to her all his effects 
whatsoever A wheresoever for her maintenance, 
upon full trust A confidence in her justice A 
equity that at her decease she would make a 
proper distribution of what effects might be left 
in money, goods, or otherwise, to his children ; 
accounting w r hat they had already received in 
money or effects as part of their shares. The 
widow entitled to the absolute interest in the 
personal estate. — -Wilson v. Major (1805), 11 
Ves. 205 ; 32 E. R. 1066. 

8061. — — -.] — Fowt.es v. Jorling, No. 

8042, ante. 

8062. — Testator gave all his pro- 


perty to trustees, in trust to invest it in securities 
at interest, for the use of his nephew, to be paid 
at such time & in such manner as the trustees 
should think fit ; A when the nephew should 
attain twenty-one, that the trustees should pay 
him the amount of the interest or proceeds of the 
money come to their hands as they might think 
most for his advantage, in weekly or quarterly 
payments, for his life : — IJ eld : the nephew took 
an absolute interest in the property. — Rilling v. 
Billing (1832), 5 Sim. 232 ; 58 E. R. 324. 
Annotation : — Refd. Rishton v. Cobb (1839), 5 My. & Cr. 145. 

8063. .] — Testator, by a codicil to bis 

will, after reciting the death of his nephew A 
nieces, to whom he had by his will given legacies, 
A that they had left children, appointed his exors. 
A trustees to be guardians of those children, A 
directed £1,500 to be invested “ for this purpose,” 
A that the interest arising therefrom in the mean- 
time should be applied towards their education A 
maintenance : — Held : the children took the 
legacy absolutely. — E verett v. Everett (1840), 
4 ,Tur. 718. 

8064. .] — Testator directed by his will that 

his residuary real A personal estate should, after 
the death of his widow, be “ equally divided 
amongst A settled for their own, A sole use upon 
my dear children A should they marry the husband 
to have no control over their property.” Testator 
left him survivng three daughters only : — Held : 
an intention to restrict the gifts to life interests 
could not he extracted from the language used by 
testator ; A t he daughters took their shares 
absolutely.* -Re Bannister, Heys-Jones v. Ban- 
nister (1921 ), 90 L. J. Ch. 415 ; 125 L. T. 54. 

C. Gifts to Trustees and Personal Representatives. 

8065. Gift to personal representatives — Of 
another person — Whether representatives take 
beneficially or as part of estate — Gift “ for own use 
& benefit.”] — Testatrix gave a sum of stock to 
trustees for the separate use of her daughter for 
life. A, after her death, in trust for her exors. or 
administrators, for their own use A benefit abso- 
lutely. The daughter, who w r as married but lived 
separate from her husband, made a will by which 
she appointed the stock to A. A B., her exors., 
in trust, subject to the payment of her debts, 
etc., for her nephews A nieces. The w r ill was not 
proved, hut the husband took out administration 
to his wife: — Held: the wife had no power to 
dispose of the stock, A the husband was entitled 
to it.— -Wallis r. Taylor (1836), 8 Sun. 241; 
Donnelly, 162 ; 6 L. J. Oil. 68 ; 59 E. R. 96. 
Annotation: — Distd. Johnson v. Uoutli (1857), 27 L. J.Ch. 305 

8066. Gift “ absolutely.”] — 

Stocks v. Dodsley (1836), 1 Keen, 325 ; 48 E. R. 

8067. -.] — A sum of money was 
bequeathed in trust for several tenants for life in 
succession, w r ith remainder to such person or 
persons as one of them, who was a married woman, 
should by will appoint, A in default of such 
appointment, “to A for the benefit of her exors. 
or administrators.” The lady died without 


PART XVI. SECT. 19, SUB-SECT. 7. 

— B. 

8000 1. Gift passes absolute interest — 
Gift of income of fund .] — An express gift 
of income without limitation as to 
time & without any disposition of the 
corpus carries with it the corpus. - 
0’Oau.aghan v. Swan (1887), 13 

V. L. K. 676. — AUS. 

8060 ii. .]—!?<• Coor’s 

Will, [1913] V. L. It. 137.— AUS. 

8080 Hi. .]— Ut CHAMBERS, 


Chambers r. Wood (1907), 16 O. L. 1L 
62 ; 10 O. W. it. 1089.— CAN. 

f. .]— A bequest of the rents 

of house property, subject to charges, 
without words of limitation, held an 
absolute bequest of tho properly, 
subject to the charges to the bene- 
ficiaries. —7?e Ciian, etc. (1913). 15 
Hong Kong L. It. 74— HONG-KONG. 

g. .] — He Pennefather, Savile 

i\ savile, [1890] 1 I. R. 249, 262.— IR. 

h. .]— Bauue t\ Bauge, [1921] 


I J. K. 213.— IR. 

PART XVI. SECT. 19, SUB-SECT. 7. 

— C. 

k. Gift to trustees.] — Held : the 
direction to trustees to hold A retain 
the residue for behoof of testator’s 
children did not import an absolute 
gift to them, but was qualided by 
the subsequent directions. — Mum’s 
Trustees v. Muir’s Trustees (1895), 
22 R. (Ct. of Sess.) 553 ; 32 Sc. L. R. 
370 ; 2 S. L. T. 580 — SCOT. 
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Wills. 


Sect. 19 . — Quantity of interest given: Sub-sect. 7, 
C. & D.; sub-sect. 8, A.] 

making any appointment : — Held : her personal 
representative took the reversionary interest in 
the fund, not beneficially nor in trust for her next 
as P ar ^ h er estate. — A.-G. v. Malkin 
( i840), 2 Ph. (14 ; 1 Coop. temp. Cott. 237 ; lfi 

£ C ^--Jr V? L - T> °- s - C0 ; lOJur. 955; 41 
Hi. it. 01)0, Li. (\ 

Annotations — -Apld, Morris v. Howes (1846), 10 L. J. Ch. 
M aok enzje r. Mackenzie (1851), 3 Mac. & G. 559. 
£?H < L?^PJ C , £*$&*$* . < 1 17 Bcay. 471. Reid. 



193; A.-G. v. 


'•] — Testatrix gave 1*100 to 


A - • *■ • v i inn 

.-G. v. Partington (1864), 3 H. & C 
Cleave (1873), 31 L. T. 86. 

8068. 

the “ exors. or extrix. ’’"of C. V. left an exor. A 
two extrixes.,” who all prodeceased testatrix ; — 
Held : a gift to C.’s legal personal representatives 
as part of his estate. — Trethewy v. IJelyab 
(1870), 4 Ch. D . 53 ; JO L. J. Ch. 125. 

Annotations :~~Re fd. AY Clay, Clay v. Clay (1884), 32 W. R. 
al6. Mentd. teuton r. Wills (1877), 7 Ch. I>. 33; lie 

V* £l llt Tr (1 * 78) * 10 rh * !>• 40: Giles 

( 1886 ), jj L. J. Ch. bi),j ; lie Hall-Dare, Lo Marchant t\ 
Lee Warner, (1916] 1 Ch. 272 ; J{. r. Income Tax Acts 

Sf l ,i T Ur,, °‘ sas Conirs., A> Dr. Barnardo's Homos 
National Incorporated Assocn., [ 1920 J 1 K. 13, 168. 

8069. — — - Of own executors.]— Testator he- 
qu call led his residue to A. A B. whom he appointed 
extrixes- In case of the decease of A, & 1$ } lG 

I » • . f o . A P.’s exors. or 

administrators, whom he appointed his own exors. 
A. died in testator s lifetime, having bequeathed 
ail the residue of her property to testator. B. 
subsequently died, also in testator’s lifetime, 
having bequeathed the residue of her estate to 
petitioner. Petitioner claimed A.’s moiety of 
testator’s residue, which was also claimed by 
testator s next of kin as under an intestacy : — 
Held : testator died intestate as to A.’s moietv of 
his residue, which went to his next of kin. —AY 
Valdez’s Trusts (1888), 40 Ch. D. 159; 58 
L. J. th. 801 ; GO L. T. 42 ; 37 W. R. 102. 

8070. • Of testator.] — \\ hero testator made 
a general residuary devise A bequest to W. A his 
heirs for ever, A nominated him exor. A trustee, 

A added, 44 hut in case of the death of W. so that 
1m may not be enabled to perform the duties, etc., 

. then nominate I*, exor. A trustee, excepting as 
to the residuum of my estate,” which he gave 
over : Held : testator intended W. to take 
absolutely if he survived A acted as exor. A 
trustee, which events happened. — Rollings- 
worth v. Grasse tt (184 7), !) L. T. O. S. 4!)0. T.. ('. 

~~~ KxEorroRs, Vol. XX1JJ.. 

I’l’- 44 1 —4T / , 408 473, Nos. 5110-5108, 5377-5421. 

\r i v S T tti trustees ‘> — ^ ee Trusts A Trustees. 
Vol. ALII]., pp. 717-727. 

D. Gifts of Annuities. 

t Bides.]- See. Rentcharges A Annuities. 
Vol. A A XIX., pp. 135-139, Nos. 292-330. 

Rentcharges.] — See Rentcharges A Annuities, 
Vol. AAAI A., pp. 132, 133, Nos. 255-259. 


Sub-sect. 8. — Rights and Restrictions 
Attached to Gift Defining Interest 
Given. 

A. Rights of Disposition. 

8071. Whether gift absolute.] — When property 
is given to a person for life, A alter his death to be 
at his disposal, without more, it is difficult or 
impossible to givo the legatee more than a life 
interest. . . . There is nothing in the word “ dis- 
posal ” essentially indicating power rather than 
property, independently of the context (Knight 
Bruce, V.-C.).— Nowlan v. Walsh, Nowlan v . 
Wilde (1S51 ), 4 De G. A Sm. 584 ; 17 L. T. O. 8. 
292 ; 04 E. R. 907. 

Annotation : — Refd. Pennock v. Pennock (1871), L. U. 13 Eq. 
144. 

8072. .] — There is a class of cases which is 

excluded, those where the power of disposing of the 
reversion is given in addition to life estate, where 
th ose interests are severed for the purpose of intro- 
ducing other estates which are distinct A separate. 
If the ease were here of a gift to the son, A after 
his death to such person as he should dispose of, 
it might be said that- this would be power A not 
interest. 1 express no opinion on that ; but where 
the gift is to t lie son for life A after his death to his 
children, A in default- of children he should he at 
liberty to dispose of it as he should think tit, there 
is reason for giving the life (‘state for the purpose 
of introducing the subsequent gift to the children, 
A unless the words clearly import a power, it is 
in my opinion an absolute interest in the son, 
which he may dispose of as he pleases (IioMlLLY. 

M. R .). — Re Maxwell’s Will (1857), 24 Beav. 
240 ; 20 L. ,1 . Ch. 854 ; 3U L. T. O. S. 49 ; 3 Jur. 

N. S. 902 ; 53 E. B. 352. 

Consd. Pcmiock v. Pcnnock (1871), L. li. 

L> h q. 114. 

8073. .]— Kkli.rtt r. Kisllktt, No. 7772, 

ante. 

8074. 44 At will & pleasure.*’] — Anon. 

(1553), Bro. X, C. 02 ; 73 E. R. 871. 

8075. .] — Anon. (1504), Moore, K. B. 

57 ; 72 E. li. 138. 

Annotations:— Reid. Leofo v. Snltingston (1071), Freem. 
K. B. 163 ; Thomlinson v. Dighton (171 1), 1 Sulk. 239. 

8076. — .]■ - Revise to one for life A 

after to her issue, A if sbe lias no issue, power 
to dispose thereof at her will A pleasure; the con- 
tingency of issue never happened, she t ook a fee. — 
Goodtitle d. Pearson v. Otway (1753), 2 Wils. 0 ; 
95 E. R. 050. 

8077. — — ■— ,] — Testator, after giving 

several pecuniary legacies, the bequest of each 
commencing with (lie. word ” item,” devised as 
follows ; ” Item, 1 give A bequeath unto O. all 
that my messuage A tenement, wherein T now dwell, 
with the garden A. all the appurtenances thereto 
belonging ; A. 1 also give to C. all my household 
goods A chattels, A implements of household, 
within door A without, all for her own disposing 
free will A pleasure, immediately after my 
decease ” :-~IIeld : C. took only an estate for life 
in the promises devised to her. — Doe d. Ellam v 
West ley (1825), 4 B. A C. 007 ; 7 Dow. & By. 

K. B. 112 ; 1 R. J. O. 8. K. B. 20 ; 107 E. R. 
1209. 


PART XVI. SECT. 19, SUB-SECT. 7. 

— D. 

m. Bequest of leasehold subject to 
annuity.}— He Moore's Estate. 19 
L. It. li. 365. — IR. 

PART XVI. SECT. 19, SUB-SECT. 8. 

■ A* 

. . 80 J1 w hether gift absolute. J— S„ by 
bis will, gave all his property abso- 


lutely to his wife with a direction that 
tbeir children should be suitably main- 
tained & educated by her. The will 
then provided “ tbat‘ should my said 
wife die leaving any of my said 
property or rights, in her possession 
or not disposed of,’* upon her said 
decease the same should be divided 
among our said children M in the 
manner specified Held ; this pro- 
vision did not empower the wife to 


dispose of the residue at the time of 
her death by will but bad the effect of 
creating a substitution de residua in 
favour of the children. — Shearer v. 
Hcmo (1912), 40 S. C. R. 492.— 
CAN. 

n . " Full power <Sb control .] — 

Lyon v. Blott (1870), 16 Or. 368.— 
CAN, 

o. — As she secs fit & proper.”] 
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8078. “ At pleasure. 9 Jennor & 

Hardies Case (1587), 1 Leon. 283 ; 74 E. R. 258. 

Annotations : — Apld. Goodtitle d. Pearson v. Otway (1753), 
2 Wils. 0. Refd. Leefe v. Saltingston (1674), Frecm. K. B. 
176 ; Mansergh v. Campbell (1858), 3 Do G. & J. 232. 

9079. .] — Whiskon & Cleytons Case 

(1588), 1 Leon. 156 ; 74 E. R. 144. 

Annotations: — Reid. Leefe v. Saltingston (1674), Freem. 
K. B. 176 ; Mansergh v. Campbell (1858), 3 Do G. & J. 
232. 

9080. “ At discretion. 99 ] — Whiskon 6c 

Cleytons Case (1588), 1 Leon. 150 ; 74 E. R. 144. 

Annotations: — Reid. Locfo v . Saltingston (1674), Freem. 
K. B. 170 ; Mansergh v. Campbell (1858), 3 De G. & J. 
232. 

8081. Right of disposition restricted to life 

of devisee.] — Perrin v. Blake (1770), 1 Win. Bl. 
072 ; 4 Burr. 2579 ; 90 E. It. 392 ; revsd. (1772), 
1 Wm. Bl. 073, n., Ex. Ch. ; on appeal, sub now. 
Blake v. Perrin 6c Vaughan (1777), 35 Lords 
Journals, 180, II. L. 

Annotations : — Consd. Seale v. Barter (1801), 2 Bos. & P. 
485 ; Jordan v. Adams (1861), 9 C. B. N. S. 483. Reid. 
Hodgson v. Ambrose (1780), 1 Doug. K. B. 337 : Doe d. 
Small v. Allen (1800), 8 Term Itep. 497 ; Goodtitle d. 
Sweet v . Herring (1801), 1 East, 264; Poole v. Poole 
(1804), 3 Bos. & P. 620 ; Cholmonclelcy r. Clinton (1820), 
2 Jao. & W. 1 ; Toller v. Attwood (1850), 15 Q. B. 929 ; 
Be Johnson’s Trusts (1800), L. It. 2 Eq. 710 ; Pedder v. 
Hunt (1887), 18 Q. B. D. 565; Evans v. Evans, [18921 
2 Ch. 173 ; Van Gruton v. Foxwell, Foxwell v. Van 
Oruten, [1897] A. C. 058 ; Be Lawrence, Lawrence v. 
Lawrence, [1915] l Ch. 129. Mentd. Jones v. Randall 
(1 774), Loin, 383. 

8082. Bequest of sum to dispose of by will.] 

— Bequest of £300 to A. to dispose of by will : — 
Held: an absolute interest in A.- — Maskelyne v. 
Maskelyne (1775), Amb. 750; 27 E. R. 184. 

Annotation : — Apld. Hixon v. Oliver (1806), 13 Ves. 108. 


3083. “ As she should think proper.”] — 

Testator devised bis real estate to bis wife, “ l'or 
her own sole 6c separate use, to dispose of as she 
should think proper,” A out of his real & personal 
estate to provide for liis children in such manner 
as to her should seem meet ” : — Held : the widow 
had power to sell the real estate. — Pratt v. 
Church (1830), 4 Benv. 177 ; 49 E. R. 307. 

8084. — .] — Tenant in fee simple devised 

land to his wife, her heirs 6c assigns, for ever, 
“ with the intention that she may enjoy the same 
during her life, A by her will dispose of the same as 
she thinks proper ” :—Hcld : the wife took a fee ; 
though, in a later part of the will, the devisor 
limited lands in fee by using the words “ heirs A 
assigns for ever,” without any additional words. — 
Doe d. Herbert v. Thomas (1835), 3 Ad. A El. 
123 ; 111 E. It. 360 ; sub nom. Doe d. Herbert 
v. Lewis & Thomas, 1 Har. 6c W. 231 ; 4 New 
6c M. K. B. 697. 

Annotation s : — Distd. Archibald v. Wright (1838), 9 Shn. 161 ; 

Holmes v. Godson (1856), 8 Dc G. M. & G. 152. 

8085. “ As she might think fit.] — Testator 

devised all his property to his wife, her heirs, etc.. 


for all his estate Sc interest therein, for her own 
absolute use & benefit, & to be disposed of ^by her 
by deed or will as she might think fit ; — Held : a 
freehold estate in fee, of which testator a 
trustee, passed by the devise , — Ex p. Shaw (1830), 
8 Sim. 159 ; 5 L. J. Ch. 378 ; 59 E. R. 64. 

8086. “ At will & disposal, 1 ^—Testator 

directed, that the property invested in British or 
Foreign funds, bonds, or securities, should be 
invested in such manner as his wife, with the 
advice of his exors., might consider most secure, 
& least liable to fluctuation or risk ; 6c that the 
principal sum of £3,000 should be at the will 6c 
disposal of his wife at the time of his death ; but 
the residue of the property, over 6c above the 
£3,000, he willed that his wife should distribute to 
his relations, whose relative claims she was fully 
acquainted with ; & he appointed his wife residuary 
legatee : — Held : the distribution amongst the 
relations w T as not to take place till the death of the 
wife ; 6c she was entitled to the enjoyment of it 
(ill that event. — H udleston v. Gouldsbury 
(1847). 10 Beav. 547 ; 9 L. T. O. S. 531 ; 11 Jur. 
464 ; 50 E. R. 

Annotation: -Distd. Herbert t\ Harrison (1869), 17 W. R» 

523. 


8087. ” For the good of their families.”]— 

Testator by his will gave certain portions of his 
property to one of his daughters 6c her children 
6c the residue which was the greater portion to 
another daughter 6c her children. By a codicil 
lie said “ I cancel that part of my will settling on 
my daughters 6c their children my property 6c 
my sons-in-law IT. 6c A. may dispose of the pro- 
perty I leave for the good of their families ” 
Held: the sons-in-law took absolute interests in 
the portions given by the will to their respective 
wives. — Alexander v. Alexander (1856), 6 

De (i. M. & G. 593 ; 2S L. T. O. S. 112 ; 3 Jur. 
N. S. 28 ; 5 W. R. 28 ; 43 E. R. 1364, L. C. 

8088. “ Until alienation.”]— A bequest, of 

the yearly income of a. fund, until alienation, gives 
a life interest determinable on alienation.— 
Banks v. Braititwaite (1863), 1 Now Rep. 306 ; 
32 L. J. Ch. 198 ; 8 L. T. 80 ; 9 Jur. N. S. 294 ; 
11 W. R. 298. 

- — Intention to benefit donee & others.] — 

See Trusts 6c Trustees, Vol. XLIII., pp. 574-577, 
Nos. 229-258, 

Indefinite gifts with superadded power.] — 

See Rowers, Vol. XXXVII., pp. 396, 397, Nos. 
88-97. 

Absolute gift with power.] — Sec Powers, 

Vol. XXXVII., pp. 397-399, Nos. 98-118. 

Words of disposition entitling executor to residue.] 

— See Executors, Vol. XXI II., pp. 471, 472, 
Nos. 5402-5405. 

Powers In the nature of trusts.] — See , generally, 

Powers, Vol. XXX VIT., pp. 523-533. 


— Where testator by his will said 
“ I ... do give & bequeath unto 
my wife S. all the property which 
I possess at my death, to dispose of 
to the best advantage for the support, 
of the family & to leave the residue as 
Bhe sees fit &. proper at her death : — 
Held : no trust for the family was 
created, & the wife took absolutely. — 
Sinclair r. Malay (1901), 40 N. S. IL 
181— CAN. 

p. " A 8 she thinks best.’' ]— 

Be Silvkrthohx (1907), 10 O. \V. B. 
798 ; 15 O. L. K. 112.— CAN. 

q. .] — A. bequeathed his 

property to his wife In the following 
terms “ I leave & bequeath all my 
property, chattels, money, bank shares, 
& my life insuranoo, or whatever I am 
possessed of, or entitled to, to my wife 


to be disposed of as she may think 
best for the good of our children : - 
JJi Id : under this bequest, the wife 
becomes entitled beneficially to the 
whole of the property. — Be Berryman, 
Berryman h. Berryman, [1913] 1 
1. U. 21. — IR. 

r. “ As she may deem just 

prudent in the interest of my family.’*] 
---Application by vendor to determine 
validity of an objection taJkou by 
purchaser to vendor’s titlo. Vendor 
inul real property left her by will “to 
be disposed of by her as she may deem 
just <Sc prudent In the interest of my 
family ” : — Held : this devise gave 
her power to convey a good title to a 
purchaser. — Be Smith & Patterson 
0 912), 22 O. W. R. 224 ; 3 O. W. N. 
1324 ; 4 D. L. It. 89.— CAN. 


t. — — “ As she may think par per.”] 
— Be Tomvhhewsky Estate (Alta.), 
f 1 923] 1 D. L.R. 1143; [1923] 1 W. \V. It. 
1020.— CAN. 

a. .]— Egan v. Morris, L. & 

Ci. temp. Plunk. 297. — IR. 

b. .] — Be Browne (1857), 

6 1. Ch. R. 240 ; 9 Ir. Jur. 322 ; affd., 
6 I. Ch. It. 390 ; 10 Ir. Jur. 49.— IR. 

o. For the benefit of our 

family .] — Testator devisod freeholds 
to his wife for life “ for the benefit of 
our family, to be divided amongst 
them as she may think best ’* : — Held : 
she took an estate for life in trust tor 
tho children, with a power of appoint- 
ment among tho children. — Young v. 
Young (1918), 52 I. L. T. 40. — IR« 
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Sect. 19. — Quantity of interest given : Sub-sect. 8, 
B. & C. (a) i. & ii.] 

B. Rights of Enjoyment. 

8089. Whether gift absolute — “ Freely to be en- 
joyed & possessed.'*] — One devises thus : “As 
touching my worldly estate, 1 devise the same as 
follows ; I give to my wife E. £5 to be paid yearly 
out of my estate at G. Item , to T. & E £5 each, 
to be paid twelve months after my decease. Item 
to my two sons T. M. A It. M. whom 1 make my 

A ordain my sole exors., all my lands A 
tenements freely to be enjoyed A possessed alike.’’ 
T. M. & It. M. are tenants in common. & take a 
fee. — Loveackes d. Mudge v. Blight (1775), 1 
Oowp. 352 ; 98 E. R. 1125. 

Annotations : — Distd. Ooodright d. Drewry v. Harrow (1809), 

11 East, 220. Refd. Down d. Mellor v. Moor (179G), 3 

Anst. 781 ; Lloyd v. Jackson (1867), 7 1L tic 8>. 683. 

8090. .] — After introductory words, 

“ as touching ” testator’s “ woildly estate,’’ etc. 
he devised a cottage house, etc., to A. A his heirs, 
& also gave to B., whom he made his extrix., “all 
A singular his lands, messuages, A tenements by 
her freely to be possessed A enjoyed ’’ : — Held : 
the latter words, being ambiguous, did not pass 
the fee against the heir ; but might mean free of 
incumbrances, or dispunishable of waste ; A the 
word estate in the introductory clause could not 
be brought down into the latter distinct clause.— 
Goodrigiit d. Dkewry v. Barron (1809), 1 1 East, 
220; 103 E. R. 988. 

Annotations : — Apld. lire mitt r. Moor (1851), 9 Hare, 374 ; 

Lloyd r. Jackson (1867), 7 B. 6c S. 683. Refd. Doo d. 

Viner t\ Eve (1836), 5 Ad. 6c El. 317 ; Knight r. Selby 

(1811), 3 Man. & G. 92. 

8091. .]— A gift to A. A B., “ whom I 

appoint my exors. of all that 1 possess in any way 
belonging to me, by them freely to be possessed or 
enjoyed, of whatever nature or manner it may be,” 
will pass the fee simple of real estate. 

The subject of his gift is, “ all that he possessed, 
in any way belonging to him, by them freely 
to be enjoyed or possessed, of what soever nature or 
manner it might be.” These words are equiva- 
lent to a gift of all his property ; A a gift of all 
property wall not only pass real estate, but will 
pass all the interest of testator in that estate. 
The exception of the household furniture is of 
little weight here : as the prior words clearly 
import real as well as personal estate, it matters 
little that the exception to the gift happens to be 
of personal chattels (Leacii, M.R.). — Thomas v. 
Phelps (1828), 1 Russ. 348 ; C> L. J. O. S. Ch. 110 ; 
38 E. R. 836. 

Annotations : — Consd. Doc d. Hickman v. Haslewood (1837), 

6 Ad. 6c El. 167 Davenport v. Coltman (1842), 12 Sim. 

588. 

8092. -.] — Testator, after giving a 
pecuniary legacy to his heir-at-law, directed his 
debts A funeral expenses to be paid A discharged 
by his extrix. hereinafter named. lie afterwards 
gave to his daughter E., whom he made, con- 
stituted A ordained his extrix.. all A singular his 


lands, tenements, A messuages, by her freely to 
be possessed & enjoyed : — Held : the extrix. took 
only a life estate. — D oe d. Ashby v. Baines 
(1835), 2 Cr. M. A R. 23 ; 1 Gale, 135 ; 5 Tyr. 
655 ; 4 L. J. Ex. 141 ; 150 E. R. 10. 

Annotations : — Apld. Bromltt v. Moor (1851), 9 Hare, 374. 
Refd. Doe d. Knott v. Lawton (1838), 6 Scott, 303 ; Doe d. 
Roberta v. Roberta (1841), 7 M. & W. 382. 

8093. .] — The words “ I bequeath to 

my sons, A. A B., and likewise constitute A ordain 
them my sole exors. of this my will, all A singular 
my lands, messuages A tenements, with all my 
goods A chattels, by them freely to be possessed 
A enjoyed ” : — Held : not to be a devise in fee. 
— Bromitt v. Moor (1851), 9 Hare, 374 ; 22 
L. J. (Hi. 129 ; 68 E. R. 5 52. 

Annotation Mentd. Goode v. West (1851), 9 Haro, 378. 

8094. .] — Testator by will made before 

the Wills Act, devised thus : “As touching such 
worldly estate wherewith it hath pleased God to 
bless me in this life, I give A bequeath to my wife, 
whom I likewise constitute my sole extrix., all A 
singular my lands, messuages, A tenements, by 
her freely to be possessed A enjoyed, together 
with all my houses A household goods, deeds, A 
movable effects ; all my children to be educated 
A settled in business according to my wife’s 
discretion ” : — Held : the last clause indicated an 
intention that the wife should take such an estate 
as would enable her to carry out the wishes of 
testator, A that she therefore took an estate in 
fee, A not merely a life estate. — L loyd v. 
Jackson (1867), L. R. 2 Q. B. 269 ; 7 B. A 8. 683 ; 
36 L. J. Q. B. 169 ; 15 W. R. 408, Ex. Ch. ; affg. 
(1866), L. R. 1 Q. B. 571. 

Annotations:-- Refd. Pickwell v. Spcneor (1872), 20 W. R. 
371. Mentd. Hamilton v. Buckmaster (1866), 15 L. T. 
177. 

C. Rights of Use and Occupation. 

(a) Realty and Leaseholds. 
i. In General. 

8095. Absolute gift — “ Occupation."] — 

Welcden v. Elk l ngton (1576), 2 Plowd. 510 ; 
3 Dyer, 358 b ; 75 E. R. 763. 

Annotations :— Refd. Haver ingtonH Case (1586), Owen, 6; 
Anon. (1587), 3 Leon. 195 ; Manning's Case (1609), 8 
Co. Rep. 94 b ; Lampct’s Case (1612), 10 Co. Rep. 46 b; 
Gough v. Howardo (1615), 3 Bulat. 121 ; Hastings v. 
Douglas (1634), Cro. Car. 34 3 ; Petty v. Goddard (1662), 
O. Bridg. 35 ; Kingslader r. Courtney (1700), Freem. Ch. 
238 ; Foley v. Burnell (1785), Bom. 1. Mentd. Jennings 
6c Gowers Case (1589), 1 Leon. 229 ; Butler v. Baker (1591), 
3 Co. liep. 25 a; Counden ?\ Clerke (1612), Hod. 29; 
Roberts r. Roberts (1613). 2 Bulst. 123; Godfrey’s Case 
(1614), 11 Co. Re]). 42 a; Blainford r. Blamford (1615), 3 
Bulst. 98 ; R. & Waller r. Hanger (1615), 3 Bulst. 1 ; Sheriff 
v. Wrotham (1618), Cro. Jac. 509; Butts Case (1660), 7 
Co. Rep. 23 a; Jemmot r. Cooly (1665), 1 Lev. 710; 
Chalfont v. Okcs (1674), 1 Cas. in Ch. 239 ; Howard v. 
Norfolk (1681), 3 Cas. iu Ch. 14 ; Scattergood t\ Edge 
(1699), 12 Mod. Rep. 278 ; Darhison v. Beaumont (1713), 
Fortes. Rep. 18; Marks v. Marks (1718), 1 Htra. 129; 
Neale r. Mackenzie (1836), 1 M. & W. 747 ; Frank t>. 
Frank (1837), 3 My. & Cr. 171. 

8096. Free use."] — A. seised in fee of 
lands in demesne, A also of a reversion expectant 


PART XVI. SECT. 19, SUB-SECT. 8. 

— B. 

8089 1. Whether gift absolute — “ j Free-lit 
to be enjoyed cP possessed.”] — I givo & 
bequeath to M. my dearly beloved 
wife,” whom he made sole extrix., 
44 all & singular my lands, messuages, 
Sc tenements, together with my ready 
cash, household goods, debts 6c mov- 
able effects, by her freely to bo 
possessed 6c enjoyed”: — Held: the 
widow took a fee in the land. — H itiuj 
v. Levis (1861), 19 U. C. Jl. 41.— 
CAN • 

d. “ To have hold c£’ use for 

her own exclusive benefit so long as she 
shall live .”] — Testator by his will 


appointed pltf. as his exor., 6c directed 
payment of his debts 6c expenses, 6c 
gave 6c bequeathed to his wife 44 all 
my property, both roal & personal, to 
have hold & use for her own exclusive 
benefit so long as she shall live ” : — 
Held : the wife took an absolute 
interest In testator’s estate. — G iuiam 
r. Walker 6c Walker, (1919] 
St. R. Qd. 9.— AUS. 

e. “ jeree use ” of estate — 

Remainder unspent to children.] — 
Testator gave, devised, & bequeathed 
to his wife ‘* the free use or ail ray 
estate both real & personal for her 
lifetime. After my said wife’8 decease 
the balance of my said estate that will 


remain unspent, if any, 1 give, devise. 
6c bequeath to my four children . . : 

— Held : the widow took a life estate 
only in testator’s lands, & the cliildron 
the remainder in fee . — Re Richer 
(1920), 46 O. L. R. 367 ; 50 I). L. R. 
614.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 8. 

— C. (a) i. 

f. Life interest — Right to live on 
property during mitural life.] — Fulton 
v. Cummings (1875), 34 U. C. U. 331. — 
CAN. 

" Liferent used: enjoyment 

ackenzik v. Johnstone, 11912] 
A. C. 743.— SCOT. 
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on the death of R. K. devises the free use of the 
demesne, to his wife for one year, & then devises 
the demesnes, & all other his lands, tenements, & 
hereditaments whatsoever, not before devised, or 
otherwise settled, to W. K. habendum immediately 
from & after the expiration of that year, & the 
decease of R. K. to W. K. The devisor dies, & 
the year expires. W. K. shall have the demesnes 
presently, & the reversion after the death of 
R. K. ; for it shall be taken reddendo singula 
singulis. A devise of the free use of lands passes 
the interest in them. — Cook v. Gerrard (1608), 
as reported in 1 Saund. 180 ; 85 E. R. 177. 

Annotations : — Consd. K. v. Itingstoad (1829), 9 B. & C. 
218. Reid. Canning v. Canning (1729), Mos. 240 ; Doe d. 
Annandale v. Brazier (1821), 5 B. & Aid. 64. Mentd. 
Trovivan v. Tooker (1688), 1 Ld. Ravin. 495 ; Philips v. 
Bury (1694), Skin. 447 ; Smith v. Tindall (1706), Holt, 
K. B. 235 ; Strode v. Hussel (1708), 2 Vern. 621 ; Simpson 
v. Hornby (1716), Gilb. Ch. 115; ltatcliffe’s Case (1719), 1 
Stra. 267 ; Knight v. Preston (1767), 2 Wlls. 332 ; Good- 
title d. Daniel v. Miles (1805), 6 East, 494. 


8097. 


n 


Sole use & benefit.”] 


-Testator 


made his will as follows : “I give unto my beloved 
wife, M., the five shares of the freehold & leasehold 
messuages or tenements in the city of Bath which 
belong to me, & which formed part of the property 
of her father, W., deceased, for her sole use Sc 
benefit ; & 1 beg A request that, at her death, 
she will give A bequeath same, or such shares as 
she shall think proper, unto such members of her 
own family as she shall think most deserving of 
the same.” lie also gave his personalty to his 
wife, accompanying the bequest with the following 
words : “ I beg A request that, at her death, she 
will give A bequeath what shall be remaining, 
in such sums as she shall think proper, unto such 
members of her own Sc my family that she shall 
think most deserving of same ” : — Held : the 
widow took the fee in the freeholds, Sc the personal 
property absolutely. — Green v. Mausdkn (1853), 
1 Drew. 616 ; 1 Eq. Rep. 437 ; 22 L. J. Ch. 1092 ; 
22 L. T. O. S. 17 ; 1 \V. R. 511 ; 61 E. R. 598. 


Annotation : — Mentd. Burt v. Ilellyar (1872), L. It. 14 Eq. 

160. 

8098. Right to enjoy In specie—” Full & entire 
enjoyment ” — Leaseholds.] — Testator gave his 
widow 14 the full & entire enjoyment ” of his real 
Sc personal estates, which, after her death, he 
gave to other persons ; Sc he empowered her to 
retain a portion of a sum of £150 a year given to 
other parties, for renewing the leaseholds : — Held : 
she was entitled to enjoy the leasehold in specie. — 
Harvey v. Harvey (1842), 5 Beav. 134 ; 49 E. R. 


8099. Right to rents & profits— Permission to 
reside rent free.] — A permission to reside in a house 
without paying rent, gives no right to the rents 
Sc profits of the house. — Barker v. Parker (1863), 
1 New Rep. 508. 

8100. Life interest — “ Free use & occupation.”] 

— Coward v. Lakkman, No. 7703, ante. 

8101. Licence — Permission to reside — Rent free.] 

— Testator devised an estate to trustees on trust 
to allow his widow to reside in the mansion house 
during widowhood, rent free, with use of the 
furniture, plate, Sc stores, Sc subject thereto for 
his nephew, C. t for life, with remainder to his 
issue in tail, with remainder for certain other 
nephews in tail male. Declaration that every 

S erson who, under those limitations, should 
ecome entitled as tenant for life or in tail male to 


the actual possession or receipt of the rents & 
profits of the estate should, within one year after 
becoming so entitled take the name of V., & in 
case of neglect the limitations in his favour should 
determine, Sc the estate go to the person next in 
remainder as if the person so neglecting being 
tenant for life were dead, or being tenant in tail 
male were dead Sc there were a general failure of 
his issue inheritable thereunder ; but such de- 
termination, in case of a tenant for life, was not 
to prejudice his issue, but the estate should remain 
in the trustees dining his life, who should pay the 
rents to the person entitled to the next vested 
estate in remainder. Testator died in 1875. C., 

the tenant for life, died in 1889 without issue, Sc 
without having taken the name of V. T., the next 
tenant in tail, was now living A unmarried, but 
had not taken the name. R., the next tenant in 
tail, took the name of V. in 1891. Owing to a 
charge on the estate there had not been any 
profits therefrom for the persons entitled under 
the limitations in the will. The widow T was still 
living : — Held. : although the widow was entitled 
to occupy part of the estate rent free, she was not 
thereby tenant for life. — Re Varley, Thornton 
v . Varley (1893), 62 L. J. Ch. 652 ; 68 L. T. 665. 

8102. In any house selected.1 — Re 

Bond’s Estate, Burrell v. Bond (1904), 48 
Sol. Jo. 192. 

Annotation : -Consd. Re Boyer’s S. E.. [1916] 2 Ch. 404. 

8103. ” Use & occupy.”] — Re Anderson, 

TIallioey v. Kirkley, No. 8106, 

ii. Right of Doyiee to ] >/. 

8104. ” Use & occupation.”] — Whittome v. 
Lamb, No. 8131, post. 

8105. .] — A direction in a will that two of 

testator’s sons might have the use Sc occupation 
of part of the devised lands, paying a rent Sc some 
outgoings, but that in default of payment, or if 
they converted the marsh land into tillage, they 
should no longer have possession : — Held : not 
to require personal use Sc occupation, but to permit 
the sons to let the land. — Rabbetii r. Squire 
(1859). 1 Do G. Sc J. 406 ; 28 L. J. Ch. 565 ; 31 
L. T. O. S. 40 ; 7 W. R. 657 ; 45 E. 11. 157, L. C. 

AnnoUitions : — - Apld. Re Williamson, Murray v. Williamson 

(1906), 94 L. T. 813. Consd. Re Anderson, Hallipev v. 

Kirkley, [1920] 1 Ch. 175. Mentd. Atkinson v. Holtby 

(1863), 10 H. L, Cas. 311 ; Re Hudson, Hudson i\ Hudson 

(1882), 20 Ch. D. 406. 

8106. .] — Testator by his will directed that 

his widow should, during life or widowhood, be 
entitled 44 to use Sc occupy ” his residence 44 for 
her own personal use Sc occupation, A also the 
furniture in or about the same. The wife never 
lived at the house. Sc when it was sold by the 
trustees of the will she joined as parly to the 
conveyance, which recited that she had signified 
her intention of not wishing to use the house as a 
residence. Sc was willing to renounce such right Sc 
to join in the conveyance: — Held: (1) on the 
construction of the will she was not entitled to let 
the house Sc receive the rent or to receive the 
income of the proceeds of sale, but had only an 
option, liberty, or licence to occupy the house 
personally ; A, before the widow could claim to be 
a tenant for life or a person having the powers of a 
tenant for life within the meaning of Settled Land 
Act, 1882 (c. 38), she must have exorcised the 
option by informing the trustees that she desired 


8101 1 . Licence — Permission to reside 
— Rent free .) — Condon r. Y ictman 
(1922), 55 N. 8. 11. 534.— CAN. 

h. Right to reside on land — With 
option of 'money payment.) — Arm- 
strong v. McAlfine (1877), 4 A. It. 


250.— CAN. 

k. Right to bed & board — No estate 
given.)-— Wilkishos v. Wilson (1894), 
26 O. It. 213.— CAN. 

l. Residence for term of natural life — 
Exclusive right of residence .) — Ann ad a 


Prasha n Das v. Ambica Prashad Das 
(1926), L. It. 53 Ind. App. 201.— IND. 

m. Right to dwell on farm during 
minority of grandchildren .) — Strydom 
r. Momuerg, [1910] C. P. D. 86.— 

S. AF. 
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Wills. 


Sect. 19. — Quantity of interest given : Sub-sect. 8, 
C. (a) ii.. Hi ., &' (b) i. & ii., & D.] 

to reside in the house ; (2) she was not entitled to 
the income of the proceeds of furniture which had 
been sold. — Re Anderson, IIalligey v. Kirkley, 
[1920] 1 Oh. 175 ; 89 L. J. Ch. 81 ; 122 L. T. 
201. 

8107. “ Free occupancy.”] — Bequest to wife of 
furniture & effects, & the free occupancy of a 
house for life, after which the effects to revert 
back to the estate : — Held : the free occupancy of 
the house entitled the wife either to reside in it or 
to let it during her life. 

The direction that she is to have the free 
occupancy of any house in the possession of 
testator will entitle her, in my opinion, either to 
reside in the house or let it, as she may think fit 
(Malins, V.-C.). — Mannox v. Greener (1872), 
L. R. 14 Eq. 45(5 ; 27 L. T. 408. 

Annotations:— Apld. Ttc Betty, Betty r. A.-G. (1899), 80 
L. T. 675. Reid. Re Coward, Coward v. Larkman (1887), 
hi L. T. 285 ; Johnson v. Johnson (1887), ‘Ah Ch. D. 345 ; 
Jtc Andorson, IIalligey v. Kirklev, [1920] 1 Ch. 175. 

8108. .] — I*, by a codicil to his will stated 

that, whereas he had by liis will made too small 
provision for his wife, lie thereby bequeathed to 
her a certain annuity for her life, A he also directed 
that his said wife might reside rent free in his 
then residence during her life. 

The widow inhabited the house for some years 
after testator’s death, but then let it & received 
the rents : — Held : the widow, in so doing, was not 
residing in the house within the meaning of the 
codicil, A she was not entitled to retain for her 
own use the rents received from the house, but 
must pay them over to the trustees of the will.- — 
May r. May (1881), 41 E. T. 412. 

Annotations: — Apld. Rc Bond’s Estate, Burrell v. Bond 
(1904), 48 8ol. Jo. 192 ; Re Anderson. Hailigey v. Kirkley, 
[1920] 1 Ch. 175. Refd. Re Boyer’s S. E., [1910] 2 Ch. 404. 

iii. Necessity for Personal Residence. 

8109. “ Use & enjoyment.”] — Testator devised 
a house As premises to trustees upon trust to offer 
the use A: enjoyment of them to the eldest- of his 
children for the time being, rent free, so long as 
he or she should please ; but on refusal, death, or 
ceasing to occupy, the offer was to be made to the 
eldest of his other children in succession, A- on the 
refusal, death, or ceasing to occupy of all the 
children, then upon other t rusts : — Held : a 
personal occupation was intended ; occasional 
residence would be sufficient if the house was 
kept furnished, & in the occupation of a servant, 
but the premises could not- be let. — M aclaren t. 
Stainton (1858), 27 L. J. Oh. 442 ; 30 L. T. O. B. 
331 ; 4 Jur. N. 8. 199. 

8110. “ Occupy & enjoy.”] — Testator by his 
will, dated in 1859, devised & bequeathed his 
freehold house & estate in his own occupation, 
with his household furniture, plate, linen, china, 
glass, books, pictures A other articles of a like 
nature, whieh, at his decease, should lie in A about 
his dwelling-house, to trustees, to permit his wife 
to occupy Ac enjoy the same during her life, rent 
free, if she should so long continue a w'idow, <te 
after her decease, or if she should marry again or 
refuse to occupy his dwelling-house, he directed 
his trustees to sell his house, furniture, etc., & 


stand possessed of the proceeds in trust for his two 
daughters ; & testator gave the residue of his 

estate real & personal to the trustees, subject to 
the payment of his just debts, funeral Ac testa- 
mentary expenses, for the purposes therein speci- 
fied : — Held : farming-stock & implements were 
not included in the gift to the wife of house- 
hold furniture, etc., articles of a like nature ; it 
was incumbent upon the widow to occupy the 
dwelling-house, but not the farm, in order to 
avoid the clause of forfeiture. — Stone v. Parker, 
(1800), 1 Drew, A; Sm. 212 ; 29 L. J. Oh. 874 ; 3 
L. T. 79 ; 8 W. U. 722 ; 02 E. R. 359. 

Annotation : — Mentd. Lewis v, Lewis (1871), L. It. 13 Eq. 218. 

8111. “ Use & occupy.”] — Re Anderson, 
Halligey v. Kirkley, No. 8100, ante. 

( b ) Personalty. 
i. In General. 

8112. Life Interest — ” To be In possession.”] — 

(1) A husband transferred money in the funds 
into the joint names of himself wdfe, for the 
purpose of making a provision for her ; & by his 
will he bequeathed to his wdfe a life interest in 
“ all his property that he w r as in possession of ” : — 
Held : the stock did not pass. 

(2) Testator directed his wddow “to be in 
possession of all his furniture, plate, glass & books, 
A: for the time of her natural life, to receive the 
yearly interest & profits of all his property that he 
w'as in possession of at his death ’’ : — Held: the 
widow took a life interest only in the furniture, 
el c.— -Low v. Garter (1839), l Beav. 429 ; 48 

E. R. 1005. 

Annotation : —Generally, Mentd. Waller v. Barrett (1857), 
24 Beav. 413. 

8113. “ Use.”] — By a bequest of the 

“ use ” of a testator’s books, a life interest only 
passed. — Cornewall v. Gornewall (1841), 12 
Sim. 298 ; 10 L. J. Ch. 3(54 ; 5 Jur. 714 ; 59 E. R. 
1145. 

Annotations : — Mentd. Jones v, Williams (18 4 1), 1 Coll. 
156 ; Torahs v. Hoch (1846), 2 Coll. 490 ; Gervis v. Gervis 
(1847), 1 4 Sim. 654. 

8114 . “ use & benefit ” — Gift of residue — 

Extended powers of Investment.] — Re Wilson, 
Wilson v. Wilson (191(5), 142 L. T. Jo. 41. 

8115. Absolute gift — “ Sole use & benefit.”] — 

Green v. Maksden, No. 8097, ante . 

Sue. “ Use & enjoyment ” — Consumable 

chattels.] — Devise upon trust to permit M. to have 
the use & enjoyment of house & premises free of 
ground rent, & also of all household furniture, 
carriages horses, goods, wines, linen, etc., in or 
about the house for life or wddowhood : — Held : 
M. was not confined to the personal use & enjoy- 
ment- of the house, furniture As effects, Ac she was 
entitled to the wines Ac other consumable articles 
absolutely. — Clive v. Clive (1854), 2 Eq. Rep. 
913. 

Annotations : — Mentd. Armstrong- v. Burnet (1855), 20 Boav. 
424 ; Wright- v. Tuckett (i860), 1 John. & H. 266 ; Bates 
v. Maekinlcy (1862), 31 Boav. 280; Re Box (1863). 1 
I Jem. & M. 552 ; Browne v. C-oIJJns (1871), L. It. 12 Eq. 
586. 

See Part I., Sect. 3, sub-sect. 2, B. {b) y ante. 

8117. “ Use ” — Book debt or capital.] — 

Bequest of “ the use of the book debt or capital “ 
employed in testator’s trade at his death ; — Held : 
upon the context, to pass the absolute interest 


PART XVI. SECT. 19, SUB-SECT. 8. 

— C. (a) ill. 

n. “ Occupy ” — Whether necessity 
for personal occupation .) — Testatri x 
directed her trustees, to whom she 
devised & bequeathed all her real <Sc 
personal estate, to allow her son to 
use & occupy free of rent a certain 
cottage forming portion of her real 


estate during his life, & after his death 
devised the same to his children : — 
/ ft Id: This devise vested in the son 
an equitable estate for life in the 
tenement, & personal occupation was 
not required. — National Trustees, 
Executors & Agency Co., Ltd. r . 
Keaht (1896), 22 V. L. It. 447.— AUS. 
o. .3 — Re Stewart, 


Stewart v. Hislop (1904), 23 N. Z. 
L. it. 797.— N.Z. 

PART XVI. SECT. 19, SUB-SEOT. 8. 

— 0. (b) i. 

8113 i. Life interest — ** Use.** J — 
Espinabsk v. Lukeinoham (1846), 3 
Jo. Sc Lat. 186.— IR. 
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therein. — Terry v. Terry (1803), 33 Beav. 232 ; 
9 L. T. 469 ; 12 W. H. 60 ; 55 E. H. 356. 

8118. Licence — “ Use & occupy ” — “ Furni- 
ture.”] — Re Anderson, Halligey v. Kirkley, 
No. 8106 , onto. 

ii. Right of Donee to Let for H ire. 

8119. “ Use.”] — The wife is not barred of her 
paraphernalia by a devise of the use of all house- 
hold goods, furniture, plate, jewels, linen, etc., 
for life. Such a devise entitles her to use the 
goods anywhere, or even to let them out to hire. — 
Marshall v. Blew (1741), 2 Atk. 217 ; 26 E. B. 
534, Ij. C. 

Annotation : — Folld. lie Williamson, Murray r. Williamson 

(11)06), 94 L. T. 813. 

8120. “ Use & enjoyment ” — Pictures in fur- 
nished flat.] — Testator gave his pictures to trustees 
upon trust to permit L. to have the use A enjoy- 
ment thereof during her life. L. had some of the 
pictures in a ilat, which she let furnished for a 
short time : — Held : L. was entitled to let the 
pictures together with her flat, A was restricted to 
personal enjoyment . — Re Williamson, Murray v. 
Williamson (1906), 91 L. T. 813. 


]). Gift for Life in First Instance. 

8121. Direction for disposal after life estate— As 
life tenant thinks fit.] — Anon. (1578), 3 Leon. 71 ; 
74 E. K. 548. 


Annotations N.F. Goodtitle d. Pearson r. Otway ( 1 7 r» 3 ) , 2 
W 11s . 6. Distd. Doe <1. Herbert, r. Thomas ( 1 8:ir» ), 3 Ad. A 
El. 123. Refd. Thnmliuson r. J Million (1712), 10 Mod. 
JR*]). 71 ; Doc d. Thorley r. Thorley (1809), 10 East, 438 ; 
Humble r. Howman (1877b 17 L. J. Ch. 62. 

8122. .]• — A bequest to a feme sole, 

“ to be by her possessed A enjoyed absolutely 
during the term of her natural life, A to be disposed 
of as she shall think tit at her death ” : Held : to 
entitle the legatee, on her petition to payment of 
the whole fund.~~/>V Davids’ Trusts (1859), John. 
495 ; 29 L. J. Eh. 116; 1 L. T. 130 ; 6 .Tur. N. S. 
94 ; 8 W. B. 39 ; 70 E. R. 517. 


Annotations : — Refd. lit Mattingley "s Trusts (1862). 2 John. 
A H. 426 ; Freeland r. Pearson (1867), L. IL 3 Eq. 658 ; 
llurnhlo r. Bowman (1877), 17 L. J. Ch. 62. 


8123. 


To children.] —Devise to A. 


testator’s wife for life, A then to be at her disposal, 
provided it be to any of iiis children, gives an 
estat e for life, with a power to dispose of the fee. — 
Tomlinson r. Dighton (1711), 1 V. Wins. 149; 
2 Eq. Cas. A hr. 309, pi. 13; 21 E. B. 335; sub 
now. Thomlinson v. Dighton, 10 Mod. Bep. 31, 
71 ; 1 Salk. 239 ; sub rwm. Dighton v. Tomlinson, 
1 C'om. 194. 


Annotations : — Apld. Maskclyne r. Maskelyne (1775), A mb. 
750. ConBd. Freeland v. Pearson (1867), L. It. 3 Eq. 658. 
Refd. Goodtitlc r. Petto (1732), 2 Stra. 034 ; Bellusis v. 
Uthwatt (1737), West temp. Hard. 273 : Doe d. Milhurn 
v. Salkeld (1755), Willes, 673; Kemp v. Kemp (1801), 

5 Ves. 840 ; Doe d. Chadwick o. Jackson (1837 ), 1 Mood. 

6 H. 553 ; Crockett r. ( 'rocket t (1818), 17 L. J. Ch. 230 ; 
lie Yalden (1851), 1 De G. TNI. <8: G. 53 : Holmes r. {Raison 
(1856), 8 Do G. M. A G. 152 ; Humble v. Bowman (1 877), 
4 7 Ij. J. Cb. 62. Mentd. Cross r. Hudson (1780), 3 Bro. 
C. (’. 30 ; Doe <1. Gill r. Pearson (1805), 2 Smith, K. B. 
295 ; Doe d. Thorley r. Thorley (1800), 10 East, 438 ; 


West v. Bemey (1819), 1 Russ. & M. 431 ; Downes w. 

Timperon (1828), 4 Hubs. 334 ; Sheohy v. Muskerry (1848) 

1 H. L. Cas. 576. 

8124. To specified person.] — The words, 1 

desire or I will, in a will amount to an express 
devise. If a devise is to A. for life, directing him 
at his death to give it to B., that amounts to a 
devise of the use of it only to A. for life, remainder 
to B. 

A. by will gives £300 to B., & declares her will 
A desire, that he give the £300 to his daughter at 
his death, or sooner, if there be occasion for her 
advancement. B. dies eight days before A., A 
the daughter dies at sixteen unmarried. The 
£300 decreed to the administrator of the daughter. 
— Eeles v. England (1701), 2 Vern. 466; 23 
E. R. 901 ; sub nom. Eagles v. England, 1 Eq. 
Cas. Abr. 297, pi. 3. 

AnnoUitiom : — Refd. Harding v. Glyn (1739), 1 Atk. 469 ; 

Pierson v. Garnet (1786), 2 Bro. O. C. 38 ; Bull u. Vardy 

(1791), 1 Ves. 270 ; Malirn v. Keighley (1795), 2 VeR. 529. 

Meiltd. Burgess v. Whoate, A.-G. v. Wheato (1759), 1 

Eden. 17 7. 

8125. .] — Devise to one for life, or 

absolutely upon the face of it, with directions that 
he shall dispose of it to another at his death shall 
operate as an immediate devise without any such 
disposition (per Cur.). — Bull v. Vardy^ (1791), 1 
Ves. 270 ; 30 E. B. 338. 

Annotations : — Distd. Brown t\ Higgs (1800), 5 Ves. 495. 

Consd. lie Brierlcy, Brierley v. Brlerley (1891), 43 W. It. 36. 

Refd. Moriee r. Durham (Bp.) (1805), 10 Ves. 522 ; Cowpor 

r. Mantell (No. 2) (1856), 22 Beav. 231. 

8126. For charitable purposes.] — Re 

Cammell, Public Trustee v. A.-G. (1925), 69 
Sol. Jo. 345. 

8127. Life estate in realty & personalty — Life 
tenant made residuary legatee.] — After directing 
payment of his funeral expenses A his just A lawful 
debts, testator gave his residence, describing it, 
“ as well as all my lands, tenements, A heredita- 
ments,” to my dear wife . . . for A during the 
term of her natural life, wheresoever A whatsoever 
real A personal ” ; then, after bequeathing some 
pecuniary legacies, testator proceeded, ” A to this 
my last will A testament I appoint A direct A 
make my dear wife . . . sole extrix. to this my 
will, A also at the same time 1 appoint A make her 
my residuary legatee ” : — Held : the widow took 
an estate for life only in testator’s real estate, 
which, subject- to such life estate, passed to the 
testator’s heir-at-law . — Re Morris, Morris v, 
Atherden (1891), 71 Ij. T. 179. 

Annotation : — Refd. lie Gibbs, Martin r. Harding, 11907] 

1 Ch. 465. 

8128. ” Full free & absolute disposal during life ” 
— Power of appointment over part of property.] — 

Bequest of all money, stock, etc., A all other 
personal estate, to the sole use of testator's wife 
for life, to be at her full, free, A absolute, disposal 
during her life, without being liable to any account ; 
A after her decease, certain articles specified A 
£500 according to her appointment by will ; in 
default of appointment, to fall into the residue ; 
which was disposed of. An interest- for life only ; 


PART XVI. SECT. 19, SUB-SECT. 8. 

— D. 

8121 1. Direction for disposal after 
life estate — As life tenant thinks Jit. 1 — 
He Ontario L. Sc S. Co. & Pow ers, 12 
O. II. 582.— CAN. 

8121 ii. .] — Flood r. 

Digby, 1 Jo. Ex. Ir. 520. — IR. 

8121 111. .] — Testator be- 
queathed to his sister M. the sum of 
£2,000 for her life, N: at her death to 
bo disposed of as she so wished. M. 
died without making any disposition 
of t he £2,000 : — Held : M. took a life 
interest only, with a power of appoint- 


ment. — lie Burkitt, Haxdcock v. 
Stcddkrt 11915] 1 I. It. 205. — IR. 

8124 1. To specified person .] — A 

will made in 1877 by testator who died 
in 1892, contained the following pro- 
, visions “ To my son M. 1 give & 
j bequeath 50 acres during his lifetime 
\ then to go to his children, if he has 
any, hut should he have no issue, then 
to* be equally divided among all my 
grandsons.” M. married after his 
father’s death, A left children surviving 
him at the time of his own death ; — 
Held : M. took an estate for life with 
a remainder in fee to the children 6c 


not an estate tail. — C handler v. 
(1901), 2 O. L. It. 442.— CAN. 

8124 11. .] — OSTERHOUT V. 

Osterhout (1904). 24 O. L. T. 219, 
390 ; 7 O. L. It. 102 ; 8 O. L. R. 685 ; 
2 O. W. R. 842 ; 3 O. W. R. 249 : 
4 O. W. R. 375.— CAN. 

8124 iii. .] — Moore v. 

Feoluott, 11 L. It. Ir. 206. — IR. 

p. Power to resort to capital.] — Re 
I Johnson (1912), 27 O. L. It. 472. — 

CAN. 

q. .] — Re Goodnougii (1916)> 

34 W. L. R. 42 ; 10 W. W. R. 170- 
CAN. 
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Wills. 


Sect. 19. — Quantity of interest given : Sub-sect. 8, 
D. & E. (a), (b) & (c). ] 

with a limited power of disposition. — B radly v. 
Westcott (1807), 13 Vcs. 445 ; 33 E. R. 301. 

Annotations: — Reid. Pennock v. Ponnock (1871), L. P. 
13 Eq. 144. Mentd. Poo d. Nowell v. Roake (1825), 2 
Bins?. 497 ; Lovell v. Knight (1831), 1 L. J. Ch. 47 ; Re 
Cholmondclcy (1832), 1 Cr. & M. 149. 

8129 . Power to resort to capital — Whether life 
interest enlarged.] — Testator gave all his real 6c 
personal estate to liis wife 6c J. II., “ upon trust 
to allow my wife to have the full 6c entire use 6c 
enjoyment thereof for her maintenance during her 
lifetime ” ; 6c he declared that she might, “ at 
any time during her lifetime, sell, lease, mortgage, 
or otherwise absolutely dispose of all or any pari 
of the estate for her maintenance, but not by way 
of testamentary disposition ” ; 6c he declared that 
after her death J. H. should call in 6c convert all 
his estate, or the residue then remaining thereof, 
6c stand possessed thereof upon certain trusts 
mentioned in bis will : — Held : the wife was not 
absolutely entitled to the capital of the estate, but 
only to a life interest, with power to resort to the 
capital during her life for maintenance, but not for 
any other purpose.- lie Fox, Fox r. Fox (1890), 02 
1j. T. 702. 

^—.]—See, also. Powers, Yol. XXXVII., 
pp. 395, 390, Nos. 80-87. 

Gift for life with superadded power.] — See 

Powers, Vol. XXXVII., pp. 389-390, Nos. 34-87. 

E. Inference from Expressed Dural ion of Interest, 
{a) During Minority of Infant. 

8130 . Interest confined to minority of infant.! — 

Paramour v. Yardley (1579), 2 Plowd. 539 ; 75 
E. TP 794. 

Annotations : — Mentd. Cheny & Smith’s Case (159(1), 1 
Leon. 215; Boroughe’s Case (159 (J), 4 Co. Rep. 72 b; 
Bredon’s Case, Gardiner r. Bredon (1597), 1 Co. ltep. 70 u ; 
Roberts r. Roberts (1G13), 2 Bulst. 123; Blamford r. 
Blamford (1615), 3 Bulst. 98 ; 4 barman r. Cooper (1G1H), 
l'oph. 138 ; Howard r. Norfolk (1G81), 3 Cas. in Ck. 14 ; 
Ilitehlna d. Noswortby v. Basset (1G88), 1 Show. 537 ; 
f isher v. Wifftf (1700), 1 Ld. Rayin. G22 ; Idle r. Cooke 
(1705), 2 Ld. Raym. 1144 ; Darbison (i. Long r. Beaumont 
(1713), Fortes. Rep. 18 ; Young v. Holmes (1717), 1 Stra. 
70 ; Ulrich v. Litchfield (1742), 2 Atk. 372 ; Doc d. Saye 
N Sele r. Guy (1802), 3 East. 120; Doe d. Haves v. 
SturgCB (1 81 G), 7 Taunt. 217 ; Sberratt r. Bentley (1831), 2 
My. & K. 1 19 ; Newlands v. Palmer (1849), 13 L. T. 0. 8. 110. 

8131 . -- ^ — Bequest of personal estate, in 

trust, to invest it in stock, to accumulate, 6c to 
transfer the fund to A., at twenty-one. Power for 
the trustees to lend 1*10,000 to B. so long as he 
carried on the business of a banker at H. B. is 
not entitled to retain the 110,000 after A. attains 
twenty-one, notwithstanding he is still a banker 
at 11.- — Brown v. San. some (1825), APCle. 6c Yo. 
427 ; 148 E. 11. 480. 

8132 . .j — Testatrix devised lands to 
trustees, in trust, in the first place, at their dis- 
cretion, to pay an annuity to her son A. 6c next to 
apply the rents to the maintenance, education, 6c 
bringing up of the three children of A. during A.’s 
life ; the sole survivor of the three children 
attained twenty-one in the lifetime of A. ; — Held : 
the interest of such surviving child in the surplus 
rents 6c profits did not cease on his attaining 
twenty-one, but he continued entitled to them 
during the life of liis father. — Badhajvi v. Mee 
(1830), 1 lluss. 6c M. 031 ; 39 JO. II. 242. 

Annotations Consd. Soames r. Martin (1839), 10 Sim. 287. 
Distd. Gardiner v. Barber (1854), 2 Eq. Rep. 888. Refd. 

I rewen v . Hamilton (1877), 47 L. J. Ch. 391 ; Wilkins r. 
Jodrell (1879), 13 Ch. D. 664. 


8133. -.] — Testator devised the manor of A., 
6c also a mansion house, to trustees, in trust to 
permit & suffer his wife, in case she should wish so 
to do, to occupy same, 6c to receivo the rents 6c 
profits thereof, until his son was of age, provided 
she remained unmarried ; 6c, on the son attaining 
twenty-one, then in trust to release, convey, 6c 
assure the manor 6c mansion to the son in fee : 
provided that in case the wife married again, or 
should not wish to reside in the mansion, the 
trustees should let the mansion until the son 
attained twenty-one : — Held : although the 
trustees must take the legal estate in order to 
convey to the son when of age, that alone would 
not prev ent the widow from taking the legal estate 
in the meantime ; 6c, whatever night be the con- 
struction of the will as to the mansion, the legal 
estate in the manor vested in the widow until the 
son attained twenty-one ; because the permission 
to occupy, 6c the directions as to letting, applied 
to the mansion only, 6c not to the manor. — Doe d. 
Noble v. Bolton (1839), 11 Ad. & El. 188 ; 3 
Per. 6c Dav. 135 ; 113 E. R. 380. 

Annotation : — Consd. Re Adams & Perry’s Contract, [1899] 

1 Ch. 554. 

8134. .J — (1) The declaration stated, that 

A. H., in her lifetime, demised a certain messuage 
Aland to deft., for eleven years ; deft, covenanted 
with A. H., her exors., administrators, 6c assigns, t-o 
pay the rent : that A. II., being possessed of the 
reversion, died, after making her will ; 6c t hat pltfs. 
as her administratrices witli the will annexed, 
became possessed of the reversion. Breach, non- 
payment of the rent. I)eft. traversed sx>ecially, 
that pltf. were possessed of the reversion. At 
the trial, it appeared that S. 11., the husband of 
A. IP, after devising liis estates to his two sons, 
at that time minors, in fee, devised as follows : 
** 6c it is my will 6c pleasure, that my wife shall 
have the use 6c occupation, or annual increase, at 
her pleasure, of all that my farm, etc., during the 
minority of my sons, she keeping the premises in 
repair, 6c paying all interest, moneys, outgoings 
etc. ; I also give 6c bequeath the use 6c occupation 
of all my farming stock, etc., unto my wife, her 
exors. 6c administrators, until my son, J. 8. 11. 
shall attain twenty-one years, she paying thereout 
unto my five daughters £500 apiece.” S. H. having 
died, his widow, in the year 1835, made a lease 
to deft, for eleven years, reserving rent payable 
to herself, “ her heirs, exors., administrators or 
assigns,” 6c died in 1811. The action was brought 
by pltfs., as administratrices of A. 11. during the 
minority of the sons, for t he rent of the premises : ~ 
Held : the wife took an estate, not for her life, 
but during the minority of the sons, 6c pltfs. 
were entitled to recover. 

(2 ) It is contended that we ought to construe the 
will by reference to the prior part of it, which gives 
her the “ use 6c occupation ” of the land. But it 
is plain that an estate for years was intended to 
be bequeathed, 6c that the same effect is to be given 
to both parts of the clause of the will (Pollock, 
C.B.).— Whittome v. Lamb (1844), 12 M. 6c W. 
813 ; 13 L. J. Ex. 205 ; 3 L. T. O. 8. 104 ; 152 
E. R. 1428. 

Annotation : - As to (1) Reid. Rabbeth v. Squire (1859), 34 

L. T. O. S. 40. 

8135. Effect of death of Infant during minority.] 

— Anon. (1503), Moore, K. B. 48, pi. 143 ; Dal. 
58, pi. 6 ; 72 E. R. 432. 

8136. Effect of death of devisee during infant’s 
minority.] — A devise that “if his wife educate his 


PART XVI. SECT. 10. SUB-SECT. 8. — E. (a). 

r. Whether interest confined to minority of inf ant. K’Eogh v . K'Kouh, 11911] 1 I. R. 390.- -IR. 
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children,” she shall have the land till they come 
of age, gives her an interest which does not deter- 
mine by her death. — S mith v . Havens (1591), Cro. 
Bliz. 252 ; 78 E. R. 507. 

8137. .] — A. seised of an estate of £000 per 

annum devises £300 per annum to an infant, whose 
father was his heir at law, A the other £300 per 
annum he devises to the father, for his care in 
looking after the son’s estate till he should come to 
the age of twenty -one : the father dies, leaving 
the son six years of age, having by will devised this 
£300 to his w r ife, A desired her to save what she 
could out of it for a portion for his daughter, A 
appointed her guardian of his son ; this £300 per 
annum does not determine by the father’s death, 
but the wife shall have it till the son arrives to the 
age of twenty-one. — A non. (1722), Tree. Oh. 597 : 
24 B. R. 268, L. 0. 

(b) During Sp luster hood. 

8138. Absolute gift.] — Testator gave a legacy of 
£3,000 to a single woman “ the interest thereof to 
be for her own sole A separate use during her life- 
time, A while she continued unmarried ; thereafter, 
should she marry, the principal sum with the 
accruing interest thereon to pass into the hands of 
his residuary legatee ” '.—Held : this was a gift 
of £3,000 to the legatee absolutely, with a gift over 
only in the event of her marrying again.- -ATOul- 
loch v. M‘Cullo<;ii (JS62), 3 (fill*. 606; 6 E. T. 
489 ; 10 W. R. 515 ; 6(5 B. R. 519. 

8139. Payment of fund — At age of fifty- 

three.] — Certain trust funds were bequeathed t-o a 
spinster, coupled with a direction that if she 
married they were to be settled on herself A her 
issue in the usual manner A so as not to be subject 
to the debts or control of her husband. In 1856, 
when she was single, A in her forty-seventh year, 
she was declared absolutely entitled to the funds ; 
but subject to that interest being divested on her 
marriage, as provided by testator’s will. In 1863, 
A while still unmarried, she presented a petition 
praying an order for the transfer A payment to 
herself of the trust funds : — Held : she was entitled 
to the order, as prayed. — Price v. Bou stead 
(1863), 8 E. T. 565. 

Annotation : — Apld. Haynes r. lluynes (1866), 1 1 L. T. 17. 

8140. Life Interest.] — He Wiltshire, Ei/dred v . 
Comport (1916), 142 L. T. Jo. 57. 

(c) During Widowhood . 

8141. Whether absolute gift,]- -Estate given to a 
wife during widowhood, with remainder over ; 
it is good as a limitation ; but if given over on her 
marrying again, within a limited time, it operates 
as a forfeiture. — J ordan v. JIolkiiam (1753), 
Anib. 209 ; 27 E. R. 139, E. C. 

Annotations : — Apld. Morley v. UennoUlson, Morloy v. 

Linkson (1843), 2 Ilare, r»70. Reid. Uodfrey v. Hughes 

(1847), 5 Notes of Cases, 499 ; Meeds v. Wood (1851), 19 

lieav. 215. 


8142. -.] — Bequest of household goods, etc., 

after payment of debts, etc., to testator’s wife for 
her life, or widowhood, with power to her to sell 
same, as she should think proper, for her own bene- 
fit A the maintenance of testator’s nephew A 
daughter-in-law, during their minority, with a 
bequest over upon the death or second marriage 
of the wife, of same or so much as should then 
remain to such nephew A daughter-in-law : — Held : 
the widow was entitled to the residue for her life, 
or widowhood, with a power to apply any part of 
the capital for her own benefit A the proper main- 
tenance of the nephew A daugher-in-law during 
their minorities ; A on the death or marriage of 
the widow, the remainder of the capital unapplied 
was well limited over. — Surman v. Herman (1820), 
5 Madd. 123 ; 56 E. R. 842. 

Annotation : — Refd. Cowman v. Harrison (1852), 10 Haro, 

234. 

3143 . .] — Testator devised premises to his 

wife in trust for his mother during the mother’s 
life, A after her decease to the wife during her life ; 
A, if his wife’s mother, S. P., should survive the 
two former devisees, then lie gave the interest A 
produce of his estate to S. P. during her life ; A 
after her decease to be distributed as was after- 
mentioned ; A, as to all the residue of his estate 
A effects which he should die possessed of, etc., he 
devised same to liis wife for her life, or so long as 
she continued unmarried ; A, after her decease, 
or marriage, then to 8. P. : but, if 8. P. should be 
then dead, he willed that the whole should be 
sold, A the money divided among his brother’s 
A sister’s children, share A share alike ; A, as to 
all the residue of his estate A effects whatsoever 
or wheresoever, lie gave A bequeathed same to his 
wife, appointing her his residuary legatee A solo 
executrix. The wife survived both testator’s 
mother A 8. P. : — Held : the residuary clauses A 
the words immediately preceding did not vest any 
estate in the wife, either for her own benefit or 
in trust. — A llum v. Eryeii (1812), 3 Q. B. 412 ; 11 
E. J. Q. B. 313 ; 7 Jur. 13 ; 114 E. R. 576. 

8144. . I — A direct ion in a will to set aside 

a sum of £200 A thereout pay to testator’s widow a 
sum of £3 monthly “ so long as she remains un- 
married or until the sum of £200 becomes 
exhausted, the payment of £3 monthly to cease 
on my wife marrying again,” is an absolute gift 
of the £200. — He Howard, Taylor v. Howard, 
[1901 j 1 Oh. 412 ; 70 E. J. Oh. 317 ; 84 L. T. 296 ; 
49 W. R. 480. 

Annotation : — Distd. He Mason, Mason v. Mason, 11910] 

1 Ch. 095. 

8145. -.] — He Rowland, Jones v. Rowland, 

No. 8162, post. 

8146. Gift over on remarriage — To son on 
attaining specified age — Remarriage before age 
attained.] — Under a devise to a wife for life, pro- 
vided she remains a widow, but in case she marries 
a second husband, then to J. 8. when lie shall attain 


PART XVI. SECT. 19, SUB-SECT. 8. 

— E. (b). 

t. Absolute gift — Condition pre- 
cedent .) — He Kjxiutt, Montgomery 
V. POTTERTON, [1918] 1 I. K. 41.— 

1R. 

8140 1. Life interest.) — He Bahklik. 

M'Calmont v. Barklie, 11917] 1 

1. R. 1.— IR. 

PART XVI. SECT. 19, SUB-SECT. 8. 
— E. (o). 

81411. Whether absolute gift A — 
Clark v. Clark (1870), 17 Ur. 17. — 

CAN, 

8141 ii. .J — Testator left liis 

widow all his real & personal property 
for tho term of her natural life or 

J. — VOL. XLIV. 


while she remained a widow '.—Held : 
the widow was entitled to a life interest 
only in the estate both real 8: personal 
with an implied power in the oxor. to 
draw on the capital should tho needs 
of the widow require it. — lie Mika 
Estate (8ask.), [ 1 9 1 8 J 1 W. W. K. 
888 .— CAN. 

8141 iii. — .] — Public Trustee v. 
Morrison, 6 N. Z. L. K. 190.--N.Z. 

8141 iv. .]— - Pringle v. Steven- 

son, 18 N. Z. L. R. 317. — N.Z. 

8141 v. .] — He Cock burn. Cock- 

burn v. Cockburn, 23 N. Z. L. K. 34 . 
—N.Z. 

8141 vi. .] — Bridge v. Foreman, 

3 N. Z. L. R. C. A. 41.— N.Z. 

remarriage.] 


— Testator by his last will providod 
{inter alia) as follows: “ l devise A 
bequeath all my real A personal pro- 
perty to my wife J. us long as she 
remains unmarried. In the event of 
my said wife marrying at any time 
after my death, 1 devise A bequeath 
all my said real A personal property 
unto my daughter ** : — Held : as to 
tho real estate, these provisions con- 
stituted a conditional limitation, con- 
ferring on tho wife a fee determinable 
on her marrying again ; A as to tho 
personal estate, these provisions con- 
ferred an absolute interest, subject to 
an executory bequest in favour of the 
daughter, contingent on the wife's 
remarriage. — He Taylor (1914), 28 
W. L. R. 630.— CAN. 

3 Q 
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Wills. 


Sect. 19. — Quantity of interest given: Sub-sect. 8, 

his age of twenty-three years, the wife has an 
absolute estate till J. 8. is twenty -three, though 
she marry before. — Doe cl. Westminster (Dean) 
v . Freeman (1780), 2 ('hit. 498 ; 1 Term Rep. 
389 ; 99 E. R. 1155. 

8147. Woman married at date of will— 

Deserted by husband — Woman representing herself 
to be single.] — Testator gave £2,000 to trustees, in 
trust to invest the same in Government securities, 
6c to empower O., the widow of N., to receive the 
dividends so long as she should continue single 
6c unmarried ; but, in case she should sell, assign, 
dispose of or anticipate such dividends, testator 
revoked the bequest, & directed that the £2,000 
should become part of the residue of his estate, 
which he gave to J. At the date of the will 6c 
at the testator’s death, O. w as married to one li. ; 
but he had deserted her 6c gone abroad ; 6c she 
always called herself C., 6c represented herself 
to be a single woman 6c the widow of N. ; 6c 
testator 6c others ahvays considered her so to be : — 
Held : sho 6c her husband in her right w ere 
absolutely entitled to the £2,000. — Rishton v. 
Cobb (1839), 9 Sim. 015 ; 59 E. R. 495 ; affd., 5 
My. 6c Cr. 145, L. C. 

Annotations Apld. Morloy i\ Kennoldson, Morley v. 
Liukson (1843), 2 Hare, 670 ; Maloolmfion v. Malcolmson 
(1861), 17 L. T. O. S. 44 ; Turner v. Brittain (1863), 3 
New Ito j). 21. Dbtd. lie Boddington, Boddington v. 
t’lairat (1884), 26 Ch. D. 68;!. Folld. He Howard, Taylor 
r. Howard, [1901 J 1 Ch. 412. Apld. Andeibon t\ Berkley, 
[19021 1 ('ll. Distd. He Mason, Mahon r. Mason, 

11910] 1 Ch. 696 Reid. Meluiah v. Milton (1876), 3 Ch. D. 
27 ; He Lowe, Danily r. Platt (1892), 61 L. J. Ch. 416. 

8148. — Marriage subsequently annulled.] 

- — Testator, after giving a legacy of £200 to his 
wife directed his trustees “ in addition thereto to 
pay to my wife so long as she shall continue my 
w idow A unmarried an annuity of £300 or otherw ise 
in lieu 6c in substitution of the annuity, at the 
option of my wife if she shall prefer it a legacy of 
£2,000.” After the date of the will the marriage 
was declared null by the Divorce Ct. in a suit 
brought by the wife against testator. After this 
testator died leaving tiie lady surviving : — Held : 
although if the lady had been testator’s wife 
at liis decease, the words “ shall continue my widow 
6c unmarried ” might have been in substance the 
same as “ shall continue unmarried ” the reference 
to widowhood could not on that ground be treated 
as surplusage but was the principal part of the 
condition 6c that as the lady did not at testator’s 
death fill the position of testator’s widow T she could 
not take the annuity.— Re Hod dinoton. Bod- 
dinoton v. Clair at (1884), 25 Ch. D. 085; 50 
L. T. 701 ; 32 W. R. 448, C. A. 

Annotations : — Distd. Anderson v. Berkley, [1902] 1 Ch. 936. 
Folld. He Kettlebell, Jones v. Kettlebell (1907), 98 L. T. 
23. Distd. He WagstaU, WagstafT v. Jutland, [1903] I Ch 
162. Consd. He Mason. Mason v. Mason, [1910] 1 Ch. 696. 
Distd. He Hammond, Burniston r. White, [1911 J 2 Ch. 
342. Refd. In the Goods of Howe (1884), 33 \V. H. 48 ; 
N. v. M. (1886), 1 T. L. K. 623 ; He Bolton, Brown v. 
Bolton (1886), 64 L. T. 396 ; He Lowe, Danily v. Platt 
(1892), 40 \\ . It. 476 ; He Howard, Taylor t*. Howard 
(1901), 84 L. T. 296. mentd. He Joseph, Pain v. Joseph, 
[1908] 1 Ch. 699. 

(d) Other Cases. 

8149. Gilt until child attains specified age.] — 

Gates 6c Holly well’s Case (1688), 3 Leon. 210 ; 
74 E. R. 042. 

8150. Annuity pur autre vie — Death of annuitant 
in life of cestui que vie — Whether Interest passes to 


personal representative.] — Devise of £50 per annum 
to the wife of A. during the life of B for her separate 
use. The wife of A. dies, the £50 per annum shall 
be paid to the exor. of the wife of A. during the 
life of B. — Rawlinson v. Montague (Duchess) 
(1710), 2 Vern. 007 ; 3 P. Wins. 204, n. ; 23 E. R. 
1035. 

Annotation : — Reid. Bearpark v. Hutchinson (1830), 7 

Bing. 178. 

8151. Permission to occupy house for one year — 
Weekly allowance during occupation — Occupation 
continued after end of year — Whether weekly 
allowance continues.] — Testator directed, that his 
wife should have liberty to occupy his house for a 
year, provided she continues so long in L. Then by 
a distinct clause he directed his exors. to pay 
her a guinea a w f eek during her stay at L. Her 
residence there beyond the year does not entitle 
her to a continuation of tlxe weekly payment. — 
Walker p. Watts (1796), 3 Ves. 132 ; 30 E. R. 
933, L. C. 

8152. Gift until expiration of leases — Interest 
confined to duration of leases.] — Devise of 
testator’s freehold messuages, stock in the funds, 
money 6c debts, 6c all shares or property which he 
might be possessed of or entitled to, to trustees 6c 
then* exors., in trust for testator’s wife 6c children, 
etc. Codicil devising testator’s copyhold to his 
wife till the expiration of certain leases, 6c after that 
to be sold, 6c the money to be placed in the funds 
for the benefit of testator’s children, as directed in 
the will : — Held : the trustees took no interest in 
the copyhold, 6c the wife’s interest terminated on 
the expiration of tlxe leases. — Chapman v. Priokett 
(1830), 0 Bing. 002 ; 4 Moo. 6c P. 404 ; 8 L. J. 
O. 8. C. P. 199 : 130 E. R. 1413. 

Annotation : — Reid. Edwards v. Barnes (1836), 2 Scott, 411. 

8153. Gift of annuity “ so long as widow & son 
should live together ” — Death of son during life of 
widow — Whether annuity ceases.] — Testator by 
will gave the income of the investment of £8,000 
to his wife for her life, if she should so long continue 
his widow. He also gave Ixis son £2,000. By a 
codicil he directed his trustees to pay to his wife 
” yearly, during her life, £100,” in addition to the 
provision made for her by the will, so long as she 
6c his son should live together ; ” but if they should 
cease to reside together,” then he directed that the 
payment should cease. The son died in the 
widow’s lifetime, having lived with her until his 
cleat 1 1 : — Held : the annuity did not cease on the 
death of the son.— Butcliffe v. Richardson 
(1872), L. K. 13 Eq. 000 ; 41 L. J. Ch. 562 ; 20 
L. T. 495 ; 20 W. R. 505. 

8154. Gift of annuity “ for keep ” of three 
animals — During lives of servants— Death of two 
animals.] — He Howard, Oakley v. Aldridge 
(1908), Times, Oct . 30. 

F. Effect of (lift Over. 

{a) In General. 

On death intestate.] — See Nos. 2703-2700, ante. 

Effect when power added to life interest.] — See 

Powers, Vol. XXXVII., pp. 390- 390, Nos. 40-74, 
80-87. 

Effect on absolute gift with power .] — See 

Powers, Vol. X XXVil. , pp. 398, 399, Nos. 1 1 1-118 . 

(6) Of Property U nd is posed of. 

8155. After life interest — Gift of property “ re- 

maining. M J — Surman v. Herman, No. 8142, ante. 


PART XVI. SECT. 10, SUB-SECT. 8. 
— E. (d). 

b. Lands left without power of 
disjtosition until birth of lawful issue 


male.)— Magkjc v. Martin, [1902] 1 
1. K. 3G7 ; 36 J. L. T. 62, 110.— IR. 

I. f; Hcnta to be jmid to daughter — 
Until dissolution of her marriage . . . 
by the death of one of them.*' \ — The 


daughter wus not to bo entitled to the 
fee until after her husband’s natural 
death. — Mason v. Beattie’s Trusters 
(1878), 6 H. (Ct. of Sess.) 37; 16 

Sc. L. K. 0— SOOT. 
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8156. .) — Bequest to A., “ A in the 
event of her death ” over, followed by codicil 
reciting the bequest to A., giving legacies, A pro- 
ceeding “ at A.’s death I wish all remaining to bo 
for the benefit ” of B. & C. : — Held : upon the 
will A codicil, taken together, A. took a life 
interest, with remainder to B. A 0. — He Adam’s 
Trusts (1865), 18 L. T. 347 ; 11 Jur. N. 8. 961 ; 
14 W. R. 18, L. .TJ. 

Annotation : — Apld. lie Sheldon A Kemble (1885), 53 L. T. 

52 7 • 

8157. — -.] — Bosk v. Bowe, No. 7794, 

ante. 

8158. .] — Testator gave all his real A 

personal estate to trustees upon trust, after paying 
his debts, to pay the residue of his personal estate 
to his wife for her own absolute use A benelit, A 
the rents & annual income of his real A leasehold 
estates to her during her life ; A after making 
provision for certain legatees A annuitants, he 
gave his freehold estate, after the death of his 
wife, to his grandson ; A all the money, if any, 
that should be remaining after payment of his 
wife’s just debts, he gave to legatees, named as 
tenants in common, equally. The widow died 
shortly after testator, intestate : — Held : she took 
an absolute interest in the residuary personal 
estate, A it belonged to the next of kin. — Perry 
v. Merritt (1874), L. B. 18 Eq. 152 ; 43 L. J. Oh. 
608 ; 22 W. B. 600. 

8159. .j — Testator by his will be- 

queathed his property in these terms : “ I devise 
A bequeath to my wife all the property of which 
1 am possessed, whether it be leasehold property, 
stock-in-trade, accounts in my books, machinery, 
goods of every description, A furniture, to hold A 
to use for her benefit- A the benefit of any of my 
children under the age of i went > -one years until 
they reach that- age, A if she deem it advisable to 
dispose of any of the property she may do so at 
her will, A at her deatli whatsoever property may 
remain shall be equally divided among my 
children ” : — Held : testator’s real estate passed 
under the will. — R oberts r. Thorp (1911), 56 
Sol. Jo. 13. 

8160. — — “Should he not spend the pro- 
perty.”] — Bequest- of a residue to testatrix’s father, 
" to spend both principal & interest or any part 
of it during his lifetime ” ; should he “ not spend 
the property,” then in trust for testatrix's sisters : 
--- Held : the bequest to the father was absolute, 
A the gift over was inconsistent with it A 
inoperative.- Henderson v. Cross (1861), 29 
Beav. 216 , 7 Jur. N. 8. 177 ; 9 W. B. 263 ; 54 
E. B. 610. 

Annotation Apld. Perry v. Merritt, (1874), L. li. 18 Eq. 

1 52. 

8161. — “ Which might then exist.”] 

Testator directed his debts to be paid, A subject 
thereto gave his personal estate to his widow for 
her own use as long as she might live, A on her 
death directed th(* remainder of his personal estate 
A effects which might then exist to be made into 
money, A bequeathed same to his brothers A 
sisters, A appointed his widow co-executrix of his 
will. The estate included a sum of cash at the 
hank : — Held : the widow hail no absolute power 
of disposal over the personal estat e, but took only 
a life estate, with a right to enjoy the property 
in specie , A the cash at the hank must be invested. 
— -jfte 11 olden, Holden v. Smtth (1888), 57 L. J. Ch. 
648 ; 59 L. T. 358. 

Annotation : — Apld. lie Dixon, Dixon v. Dixon (1912), 56 

Sol. Jo. 445. 

8162. “ Balance, If any Gift during 

widowhood.] — Testator bequeathed the residue of 
his estate to his wife for her sole use A benefit so 


long as she should remain his widow. In the event 
of her remarriage he directed that the balance, if 
any, of money A farm stock left, not to exceed 
£400, should be divided between his brothers A 
sisters : — Held : the widow took absolutely except 
as to a sum of £400, which went over upon her 
marrying again, in the event of there being a 
balance of unexpended residue to that- amount 
on the day of her second marriage . — He Bow land, 
Jones v. Bowland (1902), 86 L. T. 78. 

8163. “ Residue ” — Gift during widow- 

hood.] — Testator gave to his wife, so long as she 
remained his widow, “ all my real A personal 
estate whatsoever absolutely,” A at her death, or 
on her remarriage, the “ residue ” thereof was to 
he divided between his brothers A sisters : — Held : 
the wife took only a life estate. — lie Dixon, 
Dixon v. Dixon (1912), 56 Sol. Jo. 415. 

8164. Whether first donee takes absolutely.] — 
It has been repeatedly decided that where a 
legacy is given absolutely A a gift over is super- 
added in the event of the legatee dying without 
having disposed of his legacy, the gift over is 
void A the legacy is absolute (WlGRAM, V.-C.). — 
Green v. Harvey (1842), 1 Hare, 428 ; 11 L. J. 
Ch. 290 ; 6 Jur. 704 ; 66 E. B. 1100. 

Annotations : ~ConB&. Watkins v. Williams (1851), 3 Mao. 

& G. 622. Refd. Horton v. Bort-on (1849), 16 Sim. 552. 

8165. .] -A testator gave, devised A be- 

queathed to his wife “ the whole of my roal A 
personal estate A property absolutely in full 
confidence that she will make such use of it as I 
should have made myself A that at her deatli she 
will devise il to such one or more of my nieces as 
she may think fit A in default of any disposition 
by her thereof hy her will or testament I hereby 
direct that all my estate A property acquired by 
her under this my will shall at her death be equally 
divided among the surviving said nieces ” : — Held : 
upon the true construction of the will there was 
an absolute gift of testator’s real A personal estate 
to his wife subject to an executory gift of the same 
at her death to such of his nieces as should survive 
her, equally if more than one, so far as his wife 
should not dispose by will of the estate in favour 
of such surviving nieces, or any one or more of 
them. — Oomiskey v. Bowring-IIanbury, [1905] 
A. C. 84 ; 74 L. J. Ch. 263 ; 92 L. T. 241 ; 53 
W. B. 402 ; 21 T. L. B. 252, II. L. ; revsg. 8. C. 
sub now. Re II anbury, ITanbury v. Dirtier, 
ri904) 1 Ch. 415, C. A. 

Annotations : — Refd. lie Burley, Alexander v. BTirley, [19101 

1 Ch. 215 ; lie Conolly, Conolly v. Conolly, [1910] 1 Ch. 

219. 

8166. Beetlestone, Beetlestone 
v. Hall (1907), 122 E. T. Jo. 367. 

8167. — “ If she make no disposition of It.”] — 

Bequest to a wife for her own use, A if she make no 
disposition thereof, either by expenditure, sale, 
transfer, assignment, gift or otherwise in her life- 
time, or by her last will A testament, then over : — 
Held : a bequest by which the property be- 
queathed vested in the wife absolutely. — B ourn 
v. Grimes (1831), 1 Buss. A M. 614; Taml. 414; 
8 L. J. C). 8. Ch. 151 ; 39 E. B. 236. 

Annotation : — Apld. Watkins c. Williams (1851), 3 Mac. & G. 

622. 

8168. “ More than she wanted to live on.”] 

- — Testator, possessed of personal property, gave a 
beneficial A apparently absolute interest in it to 
his wife, whom he made his sole extrix. ; but- with 
a direction that, in case his property should be 
more than she wanted to live on for her lifetime, 
she was to give weekly the remainder to testator’s 
two daughters, so long as she lived ; A lie directed 
the whole of his property to be sold, A the money 
to be put into the Bank of England, in trust, as 

3 Q 2 
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Wills. 


Sect 19 . — Quantity of interest given : Sub-sect. 8, 
F . ( b ). & G. ; sub-sect. 9, A. (a).] 

might be thought best- for her, & those in trust : — 
Held : the wife took beneficially an interest for 
life only, the gift to the daughters was invalid, & 
there was an intestacy as to the beneficial interest 
in the capital after the widow’s death. — Hudson 
v. Bryant (1845), 1 Coll. 081 ; 03 E. R. 590. 

8169. ‘ So much as he shall not dispose of.”] 

— Where a money fund is given to a person 
absolutely, a condition cannot be annexed to the 
gift that so much as he shall not dispose of shall 
go over to another person. 

W. devised certain estates to R., with a 
power to sell & dispose of the premises, or to 
raise any sum or sums of money by way of 
mtge., or otherwise as he should think proper 
with a proviso that such portion of all & every 
sum <fc sums of money so raised, “ either by 
sale or mtge., as shall be unexpended at my 
decease,” etc., should be charged by him on 
certain property of his own in favour of other 
parties : — Held : establishing the validity of 
mtges. executed by R. I)., this proviso did not 
operate as a, condition precedent, but was a limita- 
tion over of so much of the money to be raised by 
R. D. as should be unexpended. — Watkins v. 
Williams (1851), 3 Mac. <fc G. 022 ; 21 L. J. Oh. 
601 ; 19 L. T. O. S. 18 ; 10 .Tur. 181 ; 42 E. R. 
400, L. C. 

Annotations : — Apld. Perry r. Merritt (1874), L. IL 18 Eq. 

152. Reid. Henderson v. Cross (18(5 1), 20 Beav. 216 ; 

Shaw v. Ford (1877), 7 Ch. J). 669; Sinclair v . James 

(1894), 63 L. J. Ch. 873. 

8170. — .] — Testator gave & devised to 

his brother all his real personal estate <te effects 
whatsoever & wheresoever, with full power to 
dispose thereof by deed or will, & then provided 
that if his brother should not dispose thereof the 
real estate should go to H. for life, with numerous 
limitations over. He then bequeathed his furni- 
ture, etc., to exors., as heirlooms, & gave all the 
residue of his estate & effects to the exors. upon 
trust, after the decease of the survivor of his 
brother & himself, to sell <fc dispose thereof, <fe 
invest in other real estates to be settled to the same 
uses as he had declared concerning the real estates 
devised by his will, with powers of investment in 
the meantime. Testator’s brother died before 
testator. On the death of testator in 1803 II. 
entered into possession, & held the estates till his 
death in 1809. On the death of II. the persons 
entitled under his will took possession of the 
property, which was then claimed by the persons 
entitled under the limitations in the will of the 
original testator : — Held : though the first- clause 
in the will amounted to an absolute gift, the whole 
will showed a clear intention to give testator’s 
brother an estate for life only with a power of 
appointment, <fc as that- power of appointment had 
not- been exercised, the limitations over took effect. 
— Be Stringer’s Estate, Shaw v. .Tones-Ford 
(1877), 6 Ch. I). 1 ; 46 L. J. Ch. 633 ; 37 L. T. 
233 ; 25 W. R. 815, C. A. 

Annotations : — Consd. Re Lowman, Devenish v. Pester, [1895] 

2 Ch 348. Refd. Dalton t?. Fitzgerald, (1897] 2 Ch. 86 ; 

Re Anderson, Pogler v. Gillatt, [1905] 2 Ch. 70. 

8171. .] — (1) By his will, subject to 

payment of his debts &> funeral & testamentary 
expenses, testator gave all his property to his wife 
“ for her absolute use & benefit, so that during 
her lifetime for the purpose of her maintenance & 
suxrport she shall have the fullest power to sell & 
dispose of my estate absolutely. After her death, 
as to such parts of my . . . estate as she shall not 
have sold or disposed of as aforesaid, subject to 
payment of my wife’s funeral expenses, I give 


. . . same ” in trust for sale for the benefit of 
other persons. The wife was also appointed sole 
extrix. On testator’s death his widow took 
possession of his estate, & his debts & funeral 
& testamentary expenses were paid during his 
lifetime. At her death a considerable part of the 
estate remained unsold & undisposed of : — Held : 
the widow took an absolute interest, & the part 
undisposed of passed by her will. 

(2) It is clear that if a gift is made in terms to 
a person absolutely that can only be reduced to a 
more limited interest by clear words cutting down 
the first estate (Byrne, J.). — Be Jones, Richards 
v . Jones, [1898] 1 Ch. 438 ; 67 L. J. Ch. 211 ; 78 
L. T. 74 ; 46 W. R. 313 ; 42 Sol. Jo. 269. 

Annotations As to (2) Distd. Re Sanford, Sanford v. 

Sanford, [1901] 1 Ch. 939 ; Roberts v. Thorp (1911), 56 

Sol. Jo. 13. 

8172. Gift of property “remaining.”] — 

E. <& A., sisters, were tenants in common of free- 
hold & leasehold property. E. by her will gave 
all her estates & effects, both real & personal, to 
A. absolutely, & by a codicil which she directed 
to be taken as part of her will she gave, after the 
death of A., “ all property of mine which may 
then be remaining,” except- a house <fc furniture, 
“ to my brother W.” & three other persons in 
certain proportions, ‘‘my brother W. to have one- 
half of the property for his whole and sole dis- 
posal.” A., who survived E. a year & eight 
months, remained in possession of the whole of 
the property, & by her will gave a portion of it to 
W. for life only, A after his death to other 
persons. On bill filed by W., for administration 
of both estates : — Held : the intention of E. was, 
construing the two instruments together, A. 
should have a life interest- only in her property. — 
Bibbens r. Potter (1879), 10 Ch. U. 733 ; 27 
W. It. 304. 

Annotation : — Consd. Re Sheldon & Kemble (1886), 53 L. T. 

5 2 7 . 

8173. .] — By his will, dated in 1870, 

testator gave all his household furniture, & all his 
real & personal estate, & sums of money in the 
house, A all sums of money in the savings bank, 
<te all other his estate & effects, with the exception 
of two £5 shares in a certain oo., unto his wife, A 
lie gave to his sons the two £5 shares, & lie also 
desired that, at tlie decease of his wife, what 
might remain of his property should be equally 
divided amongst his surviving children. The 
question was whether this was an absolute gift of 
the property to testator’s widow, or whether there 
was a trust, in favour of testator’s children : — Held : 
testator’s widow took only a life interest in the 
property . — Be Sheldon <te Kemble (1885), 53 
L. T. 527. 

8174. .] — The principle that where 

there are in a will successive limitations of personal 
estate in favour of several persons absolutely the 
first- of those persons who survives testator takes 
absolutely, although he would have taken nothing 
if any previous legatee had survived & taken, 
also applies to real estate. 

Where testatrix by her will gave freeholds 
absolutely to A. subject to the bequest that what- 
ever of the freeholds should remain after A.’s 
death should be given to a named charity : — Held : 
if A. had survived testatrix the gift to the charity 
would have been repugnant & void, & A. would 
have taken absolutely. — Re Dunstan, Dunstan 
v. Dunstan, [1918] 2 Ch. 304 ; 87 E. J. Ch. 597 ; 
119 L. T. 561 ; 63 Sol. Jo. 10. 

8175. Any part remaining undisposed of.] — 

By his will testator gave all the residue of his 
estate & effects to his wife “ absolutely.” By 
a codicil to his will he revoked that gift, &, after 
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making a specific gift, gave his residue to his wife 
41 for her own absolute use & benefit & disposal ” ; 
but, without prejudice to the absolute power of 
disposal by his wife of all the said residue, in case 
at her decease any part thereof should “ remain 
undisposed of ” by her, he gave same to two other 
persons equally as tenants in common, subject 
to the payment by them of his wife’s debts & 
funeral expenses : — Held : testator’s wife took a 
life interest in the residue, with a power of dis- 
position by act inter vivos, but not by will. — 
Re Pounder, Williams v. Pounder (1886), 56 
L. J. Ch. 113 56 L. T. 101. 

Annotations: — Distd. Re Jones, Richards v. Jones, [1808] 

1 Ch. 438. Apld. Re Sanford, Sanford v. Sanford, [1901] 

1 Ch. 939. 

8176. After indefinite bequest — “ If omission to 
make will.”] — Testator made an indefinite bequest 
of the interest of his residue to a class of children 
equally, with a declaration that they should have 
the right to will away their shares on their deaths. 
There was a gift over, if they should omit to make 
their wills : — Held : they took absolute vested 
interests & not a life interest, with a power to 
bequeath, & the gift over was void for repugnancy. 
— We ale v. Ollive (No. 2) (1863), 32 JBeav. 421 ; 
55 E. R. 165. 

G. Restrictions on Alienation or Mode of 

Enjoyment. 

See Sect. 30, post. 

Sub-sect. 0.— Guts for Particular 

Purposes. 

A. For Benefit of Particular Objects. 

(a) In General. 

8177. Whether donee takes beneficial Interest — 
Words expressing testator’s motive for gift.J — 

(1) Testator, by his will, desired that every- 
thing, during the life of his wife, should remain as 
it was, for her use & benefit ; & after her decease 
be gave his real estate to Ids male heir, & liis 
personal estate to his children ; adding, that 
he gave t-lie above devise to his w ife, that she might 
support herself Sc her children according to her 
discretion, & for that purpose : — Held : the widow 
took an absolute interest for her life in the real & 
personal estate. 

(2) The general principle is this : you give pro- 
perty to a person with a direction to apply an 
indefinite amount in a particular mode. As the 
ct. cannot guess how much is to be given, the gift 
is absolute, notwithstanding the indefinite direc- 
tion (Wig ram, V.-C.).— Thorp v. Owen (1843), 
2 Hare, 607 ; 12L. J. Ch. 417 ; 1 L. T. O. S. 286 ; 
7 Jur. 894 ; 67 E. R. 250. 

Annotations: — As to (1) Distd. Kennett r. Cadbury (1864), 

12 W It. 1072. Reid. Gloucester Corpn. v. Wood (1843), 

3 Haro, 131 ; Rc Harris (1862), 7 Excli. 344 ; Lloyd v. 

Jackson (18(57), 15 W. it. 408. 

8178. Gift of uncertain amount.] — Thorp 

v. Owen, No. 8177, ante. 

8179 . Gift for maintenance of children.] — 

A devise of ** all my houses in L. to my wife, for & 
towards the maintenance of my daughter’s child, 


& if she refuse to maintain him, my will is, that my 
executors shall enter.” Semble : conveys an 
estate in fee to the wife, subject to the charge of 
maintaining the child. — Midwinter v. Par- 
tridge (1679), 2 Show. 83 ; 89 E. R. 809. 

8180. .] — A. devised his estate to his 

wife, she maintaining his four younger children ; 
but if she married, sho was to enjoy but one-half, 
&, the younger children were to have the remainder. 
The wife did maintain the children & did not 
marry : — Held .* she was entitled to the whole 
estate so devised. — Seagrave v. Eustace (1705), 

3 Bro. Pari. Cas. 11 ; 1 E. R. 1144, H. L. 

8181. .] — Thurston v. Essington 

(1727), Jac. 361, n. ; 37 E. R. 888, n. 

Annotations: — Refd. Camden u. Benson (1835), 4 L. J. Ob. 

256 ; Itaikes v. Ward (1842), 1 Haro, 445. 

8182. .] — Testator gave all his pro- 

perty to trustees, upon trust to sell & dispose 
thereof, & invest the proceeds, & out of the 
dividends, etc., to pay an annuity of £100 to his 
wife so long as she should continue his widow & 
unmarried j Si as to the rest of the annual proceeds, 
to pay same to his wife so long as she should con- 
tinue his widow, for the purpose of enabling her 
to bring up, educate, & maintain his four children. 
He then directed the corpus , except that necessary 
to produce the £100 a year, to be paid to his four 
children, as to the shares of sons at twenty-one, 
Si as to shares of daughters, one moiety on marriage 
Sc other moiety at twenty-one ; & then he directed 
that after the decease of his wife, or her ceasing 
to be his widow, the sum which was required to 
produce the £100 a year, should be paid to his four 
ciiildrcn, in equal shares Sc proportions, in the like 
maimer, & at the respective periods above 
mentioned, if his wife should be dead, or ceasing to 
be a widow r at those periods : — Held : the gift of 
the income of the residue to the wife during widow- 
hood was not cut down by force of it being a gift 
for bringing up, education & maintenance, or by 
the subsequent gift to the children. Heigh v. 
Leigh (1818), 12 Jur. 907. 

Annotation Reid. Browno v. Pauli, Hoggins r. Paul 

(1850), 1 Sim. N. S. 92. 

8183 . .] — Testator bequeathed a sum 

to trustees for bis daughter for life, & afterw ards to 
pay the dividends to her husband, ‘‘ during his 
life, nevertheless to be by him applied for or 
towards the maintenance, education or benefit 
of the daughter’s children. There was a gift- to 
the children after the decease of the survivor of 
the daughter & her husband : — Held : the husband 
took for life beneficially.— By ne v. Blackburn 
(1858), 26 Beav. 41 ; 27 L. J. Ch. 788 ; 32 L. T. 
O. S. 34 ; 4 Jur. N. S. 803 ; 6 \V. R. 861 ; 53 

E R 811 

Annotation : — Reid. Kennett v. Gadbury (1861). 12 W. R. 

1072. 

8184. .J — Testator gave an annuity to 

his niece of 8s. a week “ towards the support Sc 
maintenance of her tw r o children until they 
shall attain the ago of twenty-one years. By a 
codicil testator gave certain leasehold property to 
the niece, 44 to enable her to provide for her 
children,” & referred to his will as ‘‘my said 


PART XVI. SECT. 19, SUB-SECT. 9. 

A. (a). 

8179 i. Whether donee takes beneficial 
interest — Gift for maintenance of chib 
dren .) — Allen v. Furness, 20 A. R. 
34. —CAN. 

8179 ii. .]-— Re de la 

Hunty, O’Connor v. Butler, [ 1 D 07 ] 
1 1. R. 507 ; 41 I. L. T. 155.— IR. 

8179 iii. .] — Stamps Comr. 

v. Cutten, 4 N. Z. L. R. 203 (3. O.). 

— N.Z. 


8179 iv. .] — Testator gave, 

devised, & bequeathed all his property 
to his wife “ for her maintenance, Ac 
for that of our three children, I., J., 
& F.” : — Held : the wife took the 
whole absolutely, subject to no trust 
whatever, & the children took no 
interest. —M oore v. Moore (1893), 14 
N. Z. L. K. 407.— N.Z. 

8179 v. .1— Re Real, 

McDowell v. Real, 29 N. Z. L. R. 
593.— N.Z. 

8179 vi. -.1 — Price's Estate 


t*. Baker, 22 9. C. 321 ; 15 C. T. R. 
437.— S. AF. 

8179 vii. Testator be- 

queathed a sum of money “ to my 
brother . . . for the benefit of bis 
children ” :—Held : testator had given 
the legatee an absolute discretion to 
use the money for the benefit of the 
children & no ftdei commissum in 
favour of the children bad been 
created . — Ex p. Kaminsky, [191*] 
T. P. D. 338.— S. AF. 
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Wills. 


Sect. 10. — Quantity of interest given: Sub-sect. 9, 
A. ( a) 6c (6), & B. (a).] 

will in her favour.” One of the children of the 
niece died, A the other attained twenty-one : — 
Held : the words in the gift of the annuity referring 
to the support A maintenance of the children were 
merely descriptive of testator’s motive in making 
the gift, A they did not cut down the life estate of 
the niece.— Farr v. Hennis (1881), 44 L. T. 202, 
C A. 

,] — Sec Infants, Vol. XXVIII., pp. 

229, 280, 241-245, Nos. 804-807, 997-1021. 

8186. Gift for benefit of children.] — If an 

estate is given to a father for the benefit of his 
children, to be paid them at twenty-one, A the 
father has no child, it shall remain in him for 
his own benefit absolutely. — Salt v. Chambers 
(1730), 0 Mod. Rep. 200 ; 88 E. R. 437. 
Annotation: — Distd. Willis v. Brady (1740), Bum. Ch. 04. 

8186. Gift to son of specific sum on attain- 

ing age.J — A devise of lands to A. “ for paying his 
son £50 when of the age of twenty-one years,” 
gives A. the fee beneficially, charged with the 
payment of £50.— Abrams v. Winshup (1827), 
3 Russ. 350 ; 38 E. R. 007. 

Annotation : — Reid. Pickwell v. Spencer (1871), L. 11. 6 

Exch. 190. 

8187. Gift for bringing up children.] — 

Testator devised his real A personal estate to his 
wife “ absolutely, & at her own disposal, for the 
maintenance of herself A bringing up of his 
children ” : — Held : she could sell the real estate. — 
Wood v. Richardson (1840), 4 Beav. 174 ; 5 

Jur. 023 ; 49 E. R. 305. 

8188. Gift for education of children.] — 

Lloyd v. Jackson, No. 8091, ante. 

8189. Gift in confidence that donee will do 

what is right — As to disposal among chlldren.J — 

G. made his will as follows : “1 give devise A 

bequeath all my real A personal estate whatsoever 
A wheresoever unto A to the absolute use of my 
dear wife H. her heirs, exors., administrators A 
assigns in full confidence that she will do what is 
right as to the disposal thereof between my 
children either in her lifetime or by her will after 
her decease.” The construction of this will being 
submitted to the ct. on a special case, to which the 
widow ii. w T as pltf. A the children defbs. : — Held : 
the widow' was unquestionably entitled to testators’ 
estate for her life.— Smith v. Gibson (1871), 25 
L. T. 559 ; 20 W. Ii. 88. 

Words creating trust or charge .] — See 

Sub-sect. 9, A. (5), post ; Trusts and Trustees. 

8190. Right of donee to transfer of gift.] — 
Cooper v. Thornton (1790), 3 Bro. C. C. 180 ; 29 
E. K. 479, L. 0. 

Annotations : — Folld. Robinson v. Tickell (1803), 8 Vos. 142. 

Consd. Webb v. Wools (1852). 2 Sim. N. S. 2G7. Reid. 

Lee v. Brown (1798), 4 Ves. 3G2 ; Crockett v. Crockett 

(1842), 1 Hare, 451. 


8191. .] — Bequest to A. for her A her 

children’s use. A transfer decreed to A. — 
Robinson v. Tickell (1803), 8 Ves. 142 ; 32 E. R. 
307. 

Annotations: — Consd. Webb v. Wools (1852), 2 Sim. N. S. 
267. Refd. Fowler v. Huntor (1829), 3 Y. A J. 50b: 
Taylor v. Bacon (1836), 8 Sim. 100 ; Crockott v. Crockett 
(1842), 1 Hare, 451. 


(b) Words Amounting to Trust or Charge . 

8192. Whether donee entitled to surplus — Where 
purpose is performance of trust.] — A gift to A. to 
enable him to do something which is to depend on 
his own choice is a beneficial gift . . . where the 
performance of a trust is the general purpose of 
the gift the trustee cannot take the surplus bene- 
ficially . . . where nothing more than a charge 
is created by the will the donee does take the 
surplus for Ins own benefit (Page Wood, V.-C.). — 
Barrs v. Fewkes (1801), 2 Hem. A M. 00; 3 
New Rep. 704 ; 33 L. J. Cli. 484 ; 10 L. T. 232 ; 
10 Jur. N. S. 400 ; 12 W. R. 060 ; 71 E. R. 382. 

Annotation : — Mentd. Ivcttlowoll v. Barstow (1869), 17 W. R. 

276. 


8193. 


Disposition among chlldren.J 


Testator bequeathed the remainder of his property 
to his sister, A. to dispose of amongst her children 
as she might think proper : — Held : A. took no 
interest in the residue. — Blakeney v. Blakeney 
(1833), 0 Sim. 52 ; 58 E. R. 515. 

8194. Payment of debts & legacies.] — 

Lands devised to his w T ile A his heirs, to be sold for 
the payment of debts A legacies in aid of the 
personal estate, A not being sold ; if the personal 
estate is sufficient to discharge the whole, the. 
heir shall have the lands as a resulting trust. — 
Huggins v. Yates (1721), 9 Mod. Rep. 122; 2 
Eq. Cas. Abr. 508 ; 88 E. R. 351. 

8195. — .] —A gift by will, for a 

particular purpose only, gives rise to a resulting 
trust of any surplus not required for that purpose, 
but a gift, subject to the performance of a par- 
ticular purpose gives the donee a beneficial interest 
subject to that purpose. Gift by will to donees 
upon trust for sale A upon trust out of t he moneys 
to arise from such sale to pay funeral A testa- 
mentary expenses, debts, A legacies, with clauses 
for indemnity A reimbursement of t he “ said 
trustees.” No other trusts were declared, A 
there was no residuary gift. The property not 
being exhausted by the above trusts : — Held : the 
donees did not take the surplus beneficially, but 
there was a resulting trust . — lie West, George v. 
Grose, ( 1000] 1 Ch. 81 ; 09 L. J. Ch. 71 ; 81 
L. T. 720 ; 48 W. K. 12.8 ; 11 Sol. Jo. 89. 

8196. — - Payment of annuity.] — 

Testator by his will made the following bequest : 
“ All my effects including rubber A all other shares 
I leave absolutely to my sister M. J. on trust to 
pay my wife per annum (£300). . . .” 


The 


8185 i. - — Gift for benefit of chil- 
dren, ,j — Testator liequeathed to liis wife 
his entire worldly effects to be managed 
as best she could for the benctit of 
then children : — Held: the wife took 
no beneilcial interest . — He Hickey, 
Hickey v. Hickey, 11913] 1 1. R. 390. 
— IR. 

8185 ii. .] — By bis will 

A. 8. iert the residue of bis estate to 
his daughter “ for the use A benefit 
of herself & children ” Held : the 
mother & children took as equitable 
Joint tenants . — Re Sproule, Chambers 
r . Chambers (1916), 49 I. L. T. 96. — 
IR. 

d. Direction to work farm — 

pay tc stator* s vndow one third of 
produce .} — Gilmore v. Gilmore (1866), 
14 Gr. 67.— CAN. 


e. Gift subject to charge.'] — 

Leduc v. Booth (1902), 23 C. L. T. 
4G : 5 0. L. R. 68 ; 10. W. U. 800.— 

CAN. 

f. .1 — Adams v. Lop- 

dell (1890), 25 L. R. Ir. 311.— IR. 

g. Devise for payment of debts 

of another. ]— Can v. O'Connor (1861), 
18 L. T. O. S. 11.— IR. 

h. Gift " for whatever pur- 
pose he pleases.**] — lie 11 a r bison, 
Morris v. Larkin, 119021 1 I. R. 103. 

— IR. 

k. qij% f or maintenance of 

cousin.] —H ughes v. McNaull, [ 1 923 J 
1 I. K. 78.— IR. 

l. Gift for benefit of family.] 

— Rodger v. Rodger, 12 N. Z. L. R. 
392 — N.Z. 


m. -- In trust for family.]— -lie 
Cundy, J 8 N. Z. L. R. 63. — N.Z. 

PART XVI. SECT. 19, SUB-SECT. 9. 

—A. (b). 

n. Right of widow to occupy 
house.] — Testator by his will directed 

I his trustees to stand possessed of his 
j residence known as U '8c tho 
! furniture & fittings therein “ upon 
trust to use & occupy the same for a 
home for my said wife during her 
life." He also created various life 
estates in the ordinary way : — Held : 
tho wddow did not have a life estate 
in “ G," & had no other right than to 
use & occupy it as a home. — Equity 
Trustees, executors A Agency Co., 
Ltd. v. Buckhurst, 11907] V. L. K. 

— AUS. 



Part XVI. — Construction. 


967 


bequest was more than sullicient to satisfy the 
annuity : — Held : testator’s sister was entitled 
to the benelicial interest of the balance & was not 
a trustee thereof for the next of kin . — He Foord, 
Foord v . Conder, [1022J 2 Oh. 519 ; 128 L. T. 
501 ; sub nom. He Foord, Foord v. Foord, 92 
L. J. Oh. 40. 

8197. Gift subject to charge.] — Barrs v. 

Fewkes, No. 8192, ante. 

8198. .] — He West, George v. Grose, 

No. 8195, ante. 

8199. Maintenance of child.] — Mid- 

winter v. Partridge, No. 8179, ante. 

-See Inpants, Vol. XXVIII., 
p. 242, Nos. 998-1003. 

8200. Education of children.] 
Testator gave all his property to his wife two 
other persons, in trust for the under-mentioned 
purpose, namely, to pay the income to his wife for 
the education & support of his children by her ; & 
after her death, the property to be divided among 
his children ; &> he gave his furniture, plate, etc., 
to his wife absolutely : — Held : the children were 
not entitled to the trust property on their father's 
death ; but then mother was entitled to the income 
for her life, she maintaining & educating the 
children out of it. — Gilbert v. Bennett (1839), 
10 Sim. 371 ; 59 E. It. 058. 

Annotation : — Refd. Thorp v. Owen (18-13), 2 Haro, 607. 

8201. — .] — He Whitt y, Evans v. 

Evans, No. 8800, post. 

8202. — Payment of debts & legacies.] — 

Testator gave <fc bequeathed all his residuary 
estate to his wife “ upon ” trust to pay thereout 
an annuity <te “ upon further trust ” to pay certain 
legacies, which did not exhaust the personal 
estate, lie referred to his wife as his extrix. in 
the will, but the will did not contain any express 
appointment of her as extrix. : -Held: upon the 
construction of the will she Mas entitled bene- 
ficially to the surplus estate. — -WILLIAMS r. 
Roberts (1857), 27 L. J. Oh. 177 ; 30 L. T. O. 8. 
3(54 ; 4 Jur. N. S. 18 ; 6 W. It. 33. 

Annotation : — Consd. lie Wont, George v. Grose, [1900] 1 Ch. 

84. 


8203. 


i t 


Testator made his will 
1 give & bequeath to my brother 


as follows . - „ . 

E. whatsoever real estate 1 may die possessed of 
wheresoever situate, on trust nevertheless to pay 
thereout ” certain specified debts which were in 
fact discharged in testator’s lifetime, “ V also in 
trust to pay to each of my sisters M. A & to 
my brother A. as long as they respectively live the 
sum of £50 every year, by two equal half-yearly 
payments.” The will contained a bequest of the 
personalty to the brothers E. A A. & the sisters, A 

In an action by the 
s not a baie trustee. 


appointed E. sole exor. 1 
heir-at-law : — Held, : E. was 


but took a benelicial interest & the residue of the 
real estate after satisfying the express trusts, did 
not pass to the heir-at-law by a resulting trust. — 
Oroome v. Croome (1889), 01 L. T. 814, II. L. 

Annotations Distd. He West, George v. Grose, [1900] I Ch. 
84. Apld. He Foord, Foord r. Conder, [1922] 2 Ch. 519. 


What words amount to trust.] — See Trusts 
& Trustees, Vol. XLIII., pp. 508-591 ; Charities, 
Vol. VIII.. pp. 288, 289, Nos. 651-057. 


B. To Benefit Donee in Particular Manner. 


(a) In General. 

8204. Whether absolute gift to donee — General 

rule.] — Testator ordered & empowered the trustees 
of his will, at their free will & pleasure, to sell part 
of the trust property , &, out of the x>roceeds, to 
pay not exceeding £2,000 to his son, for setting 
him up in business, or for such other purposes as 
testator’s wife should think proper & most bene- 
ficial to him. The son survived testator, & after- 
wards died without having entered into business, 
& without the £2,000, or any part of it having 
been raised. 

It is a well-known rule that, where a legacy iB 
given, but the application of it is prescribed by 
testator himself or left by him to the discretion of 
some other person, if that discretion is not exercised 
or an accident happens which prevents the employ- 
ment of it in the way which is contemplated, the 
gift prevails. The mode of application may fail, 
but that will not interfere with the substance of 
the gift (Lord Gottenham, (’.). — Gough v. Bult 
( 1848), 16 Sim. 45 ; 17 L. J . Oh. 401 ; 13 L. T. O. S. 
86 ; 60 E. R. 789, L. 0 

Annotation : — Apld. He Stauffer, Moorsom v. Tato (1891), 60 

L. J. Ch. 326. 


8205. -If a gross sum be given, or 

if the whole income of the property be given, & a 
special purpose be assigned for that gift, this ct. 
always regards the gift as absolute, & the purpose 
merely as the motive of the gift, & therefore holds 
that the gift takes effect, as to the whole sum or 
the whole income, as the case may be. Thus, 
where there is tlio gift of a sum to apprentice a 
child, or to buy a commission for a son, the ct. 
gives effect to the entire gift ; <fc whether the sum 
can or cannot be applied for the purpose of buying 
the commission or apprenticing the child, the ct. 
holds that the child is entitled to the whole of it. 


In the present case, the trust is plainly very 
different. It is a trust to apply “ the whole or 
part ” for the purposes specified, namely, for the 
maintenance, attendance, <fc comfort of testator’s 
brother. I do not think it confers on him an 
absolute right to have the whole income applied, 
except in the event of a case being made, that the 
whole was wanted for the specific purposes directed 
bv the will (Page Wood, V.-C.). — He Sanderson’s 
Trust (1857), 3 K. & J. 497 ; 26 L. ^. Ch. 804 ; 
30 L. T. O. 8. 140 ; 3 .Tur. N. 8. 658 ; 5 W. R. 864 ; 
69 E. R. 1206. 

Annotations: — Consd. Henderson v. Crows (1861), 29 Beav. 
216 ; Bullock v. Bullock (1861), 11 L. T. 561 ; He Peek a 
Trusts (1873). 42 L. J. Ch. 422. Apld. He Stangor, 
Moorsom u. Tato (1891), 60 L. J. Ch 326. Consd. Re 
Wintlo, 'Pucker i\ Wintlo, [1896) 2 Gh. 711. Reid. He 
Neil, Hemming v. Neil (1890), 62 L. T. 619 : He Andrew a 
Trust, Carter t\ Andrew, [1905] 2 Ch. 48 .* He Hasher, 
Foster r. Ussher, [1922 J 2 Ch. 321. Mentd. He Unite, 
Edwards t\ Smith ( 1006), 75 L. J. Ch. 163. 

$206. Application In discretion of donee.] — 

There are many authorities that a bequest to A. 


8200 i. Whether donee entitled to sur- 
plus— Gift 8id)ject to charge — Education 
of children .) — Bishktt t\ Taylor 
(1900), 36 N. S. it. 440.— -CAN. 

8202 i. Payment of debts <P 

legacies .) — Kkllett v. Kkllett (lHii), 
1 Ball & B. 633 ; 3 Dow, 248.— IR. 

o. Gift for maintenance of chil- 
dren.) — Bigelow v. Bigelow, 19 Gr. 
at p. 566.— CAN. 

p. Bequest to " Orphanages of the 
city of Vancouver in proportion to 
the number of children under their 
care.”}— Harris v. Alexandra Non- 


Sectauian Orphanage & Children s 
Home of Vancouver, [1923] 1 

D. L. It. 1163 ; 32 B. C. K. 25 ; [1923] 
1 W. W. U. 624 - CAN. 


q. Words of desire .) — When tes- 
tator expresses a desire as to tho 
disposition of property, & the objects 
to which ho refers are certain, the 
desire so expressed, amounts to a 
command.— Cary v . Cary (1804), 2 
Sell. & Lef. 173, 188.— IR. 


r. Estate charged with 
ise of younger children .] 
■iOIITON, 2 Bli. N. 8. 287. — 


sum for 
— Gore v. 

IR. 


t. Charge to pay mortgage debt.) 
— Marshall v. M‘Aravky, 3 Dr. & 
War. 232.— IR. 

a. Payment of annuity .] — Dooi.an 
v. Smith (1846), 3 Jo. & Lat. 547.— 

IR. 

b. .] - Hanly v. Carroll, 

[1907] 1 1. H. 166, App. 176; 41 

1. L. T. 24.— IR. 

c. Payment of debts.) — Locke v. 
Peacock, 2 Mol. 421. — IR. 

d. Legacy charged on land — Ex- 
press trust.) — He Hazlettb, [1915 

1 I. It. 285.— IR. 
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Wills. 


Sect. 19. — Quantity of interest given : Sub-sect. 9, 
B. (a), (b) cfc (c).] 

for such purposes as he shall think fit is a gift to 
himself. That must always depend upon the 
particular terms of the will* (Lord Eldon, 0.). — 
Paick v. Canterbury (Archbp.) (1807), 14 Ves. 
364 ; 33 E. R. 500, L. C. 

Annotations : — Consd. lie Pyne, IJJley r. A.-G., [1 9031 1 Ch. 
83. Refd. Mapp v . Elcock (1849), 2 Ph. 793. Mentd. 
Doe d. Crutchfield r. Pearce (1815), 1 Price, 353 ; Pocock 
v. Lincoln (Bp.) (1821), 3 Brod. A Bing. 27 ; Bridge v. 
Brown (1843), 2 Y. A C. Ch. Cas. 181. 

8207. — .] — Hart v. Tribe, No. 8243, 

post. 

8208. .] — Barrs v. Fewkes, No. 8192, 

ante. 


(b) Gift at Discretion of Another. 

8209. Whether absolute gift to donee — Dis- 
cretion as to application.] — Direction for payment 
of residue to E. to be applied by her, at her dis- 
cretion, for or towards the education of her son, 
A that she should not be liable to account to him 
or any other person for the disposal or application 
of it. The residue being considerable: — Iletd : 
E. was entitled to it, subject to the application 
of so much as the ct. might think fit to the educa- 
tion of the son during his minority. — H amley v. 
Gilbert (1821), Jac. 354 ; 37 E. R. 885. 

Annotations : — Consd. Camden t\ Benson (1835), 4 L. J. Ch. 

256. Held. Crockott v. Crockett (1842), 1 Hare, 451 ; 

Balkes v. Word (1842), 1 Hare, 445. 

8210. .] — Morrison v. Morrison 

(1837), 1 Jur. 071. 

8211. -.] — Testator bequeathed the 
residue of his personal estate to three trustees, in 
trust to pay, apply A dispose of all the interest 
thereof for the maintenance, support A benefit of 
his three children A the survivors A survivor of 
them, in such shares A proportions, A in such 
manner as they should think most proper A 
advisable, A, if all the children should die without 
leaving issue, then that the trust fund should 
remain vested in two of the trustees, in trust for 
the persons thereinafter mentioned : — Held : the 
whole income of the residue was given for the 
children’s benefit, A, the trustees having applied 
only part of it for their benefit, the surplus de- 
volved, on the survivor’s death, to his personal 
representative. — B eevor v. Partridge (1840), 11 
Sim. 229 ; 10 L. J. Ch. 89 ; 59 E. R. 862. 

8212. .] — Gough v. Bult, No. 8204, 

ante. 


8213. — .] — Testatrix gave a fund to A. 

A B., who were her exors., in trust to place out 
the same at interest, A to apply the interest thereof, 
or the principal, for the benefit of Mary Ann 8., 
in such way as thc*y might, in their discretion, 
think fit, during her life, it being the wish of 
testatrix that they should dispose of the principal 
A interest, or any part, or should withhold the 
whole, A let the interest accumulate ; A upon the 
decease of Mary Ann S., in case the trust fund, or 


any part thereof, or interest, should then remain 
undisposed of, upon trusts for other persons. 
A. A B. paid the interest of the trust fund A £100, 
part of the capital, to Mary Ann 8., A died without 
any other exercise of their discretionary power : — 
Held : Mary Ann 8. was entitled to the whole of 
the trust funds. — Gude v. Worthington (1849), 
3 De G. A Sm. 389 ; 18 L. J. Ch. 303 ; 13 L. T. 
O. 8. 88 ; 13 Jur. 847 ; 64 E. R. 528. 

Annotations . -— Consd. lie Stanger, Moorsom v. Tate (1891), 
L. J. Ch. 326. Held. Rose v. Rowe (1869), 21 L. T. 


8214. -.] — Hutchinson v. Rough, No. 
8225, post. 

8215. — -.] made his will in 1830, 

directing, after payment of debts, etc., A legacies, 
“ all my remaining property to be placed in 
proper securities A appropriated to the education 
of my sister C.’s children, as shall seem most meet 
A beneficial to them, by the exors. of this my 
will, recommending to them that the boys receive 
a classical education to fit them for the learned 
professions, A the girls to fit them for the purpose 
of teaching in respectable private families, or in 
schools of the first respectability.” B. died in 
1859, having survived his exors., leaving a brother 
A three sisters his only next of kin. A children 
of his sister C., all grown up, surviving him — 
Held : C.’s children were entitled as beneficial 
residuary legatees. — Presant A Presant v. 
Goodwin (1860), 1 Sw. A Tr. 544 ; 29 L. J. P. M. 
A A. 115 ; 2 L. T. 57 ; 24 J. P. 344 ; 6 .lur. N. 8. 
404 ; 164 E. R. 852. 

8216. — — .] — Testator gave to trustees all bis 
property upon certain trusts, A directed that 
certain specified sums of money should be invested 
for the benefit of his four sons on their attaining 
twenty-one, such sums to be applied as the 
trustees in their discretion might think tit ; A he 
further directed that the sums specified should be 
very judiciously invested, as they were intended 
specially for the advancement in life of the 
respective recipients : — Held : the sons were 
absolutely entitled to the legacies, freed from the 
exercise of any discretion on the part of the 
trustees. — He Johnston, Mills v. Johnston, 
[1894 ] 3 Ch. 204 ; 63 L. J. Ch. 753 ; 71 L. T. 392 ; 
42 W. R. 616 ; 38 Sol. Jo. 564 ; 8 R. 563. 

8217. .] — Where trustees arc directed 

to apply at their absolute discretion the whole or 
any part of a fund for the benefit of A., but are 
obliged to apply the rest of the fund, so far as it 
is not applied for the benefit of A., to or for the 
benefit of B., A. A B. together are the sole objects 
of the discretionary trust A are entitled between 
them to have the whole fund applied to or for 
their benefit .- — He Smith, Public Trustee v. 
Aspinall, [1928] Cli. 915 ; 97 L. J. Ch. 441. 

8218. Discretion as to amount.] — Testator 

authorised his trustees to apply any sum not 
exceeding £600, in the purchase of church pre- 
ferment for A. A. died before any sum had been 
so applied — Held : the gift wholly failed. — 
Cow per v. Mantell (No. 2), Cooper v. Mantell 
(No. 2) (1856), 22 Beav. 231 ; 27 L. T. O. 8. 130 ; 
2 Jur. N. 8. 745 ; 4 W. R. 500 ; 52 E. It. 1097. 
Annotations : — Consd. Furley r. Hyder (1872), 41 L. J. Ch. 

583. Held, lie De Bruyn, Ford v. Provost (1904), 4 8 

Sol. Jo. 458. 

8219. .] — Re Sanderson’s Trust, 

No. 8205, ante. 

{c) Particular Instances. 

8220. Apprenticeship of infant — Right of per- 
sonal representative.] — Legacy given to an infant 
to put him out apprentice, A lie dies before he is 
of a competent age to be put out. It shall go to 
his exor. or administrator. — Barlow v. Grant 
(1684), 1 Vern. 255 ; 23 E. R. 451. 

Annotations : — Apld. Barton v. Cooke (1800), 5 Ves. 461. 

Distd. Hamloy v. Gilbert. (1821), Jac. 354. Consd. Cooper 

v. Mantell (1856), 27 L. T. O. S. 130. Held. Lonsdale r. 

Berchtoldt (1857), 3 K. A J. 185 ; lie Sanderson's Trust 

(1857), 3 K. & J. 497 ; Borton v. Dunbar (1860), 2 De G. 

F. A J. 338 ; Presant A Presant v. Goodwin (I860), 1 

Sw. A Tr. 544. 

8221. Right of infant born after death of 


PART XVI. SECT. 19, SUB-SECT. 9.— B. (b). 

8218 i. Whether absolute gift to donee— Discretion as to amount.)— lie Magee (1925), 36 B. C. R. 196. — CAN. 
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testator.] — A legacy of £500 is given to the eldest 
son of A. to be begotten, to place him out 
apprentice. A. has a son bom after testator’s 
death, who brings a bill for the legacy, A it is 
decreed to be paid him, though not born in 
testator’s lifetime ; A though the £500 was given 
for a particular purpose. — Nevill v. Nevill { 1701 ), 
2 Vern. 431 ; 23 E. R. 870. 

Annotations: — Refd. Hamloy v. Gilbert (1821), Jac. 354 ; 

Cooper v. Mantell (1856), 27 L. T. O. S. 130. 

8222. Advancement in profession or business.] — 

Devise of real estate A personal to be laid out A 
settled, with directions to the trustees, out of the 
rents or residue of his personal estate, to raise & 
pay any money they should think, proper A con- 
venient, not exceeding £3,000, for the advance- 
ment of pltf. in any business, art, or profession, 
or in any civil or military employment : — Held : 
to be a gift of the money. — Cope v. Wilmot (1772), 
Amb. 704 ; 27 E. K. 457. 

Annotations : — Consd. lie Sanderson's Trust (1857), 3 K. & J. 

497. Apld. Finley v. Hyder (1872), 41 L. J. Ch. 583. 

Refd. Young: v. Young (1837), 1 Jur. 840 ; Horton v. 

Dunbar (1860), 2 Do G. F. & J . 338 ; lie Wintlc, Tucker v. 

Wintlo, 11806] 2 Ch. 711. 

8223. .j — Gough v. Bult, No. 8204, ante. 

8224. .] — Cowper v. Mantell (No. 2), 

Cooper v. Mantell (No. 2), No. 8218, ante. 

8225. .] — Testator gave his residuary estate 

to his exors. “ upon trust out of the rent or pro- 
duce of my real estate, A other moneys on loan 
or otherwise to form a fund, the same to be applied 
in establishing my three sons in tlieir several 
professions in such proportions as my exors. deem 
lit.” One of the sons had been entered in a pro- 
fession by his father, but neither of the other 
two sons had adopted a profession or expressed an 
int ention of doing so : — Held : notwithstanding 
testator’s purpose ' had failed, the sons were 
entitled to the whole residue in equal shares for 
their own benefit.— Hutchinson v. Kough (1879), 
40 L. T. 289. 

8226. Education of Infants.] — Legacy for the 
board A education of an infant, until he shall be 
lit to be put out apprentice, A then a farther sum 
with him as an apprentice fee ; the infant, having 
attained nineteen, A not having been put out, was 
held entitled to the legacies. — Barton u. Cooke 
(1800), 6 Yes. 401 ; 31 E. K. 082. 

Annotations: — Consd. Ilamley v. Gilbert (1821), Jac. 354. 

Refd. Eyre v. Marsdcn (1839), 4 My. & Ur. 231 ; Cowper 

v. Mantell (1856), 22 Beav. 231 ; Present v. Goodwin 

(1860), 1 8w. & Tr. 544. 

8227. .J — Testator directed his exor. to 

permit his wife to enjoy a copyhold estate for life, 
A afterwards to dispose of it A invest the produce 
for the purpose of educating the children of H. ; 
he then gave another copyhold for the benefit 
of the same cliildren, A subsequently gave to his 
exors. all the residue “ for the purposes therein- 
before mentioned ” ; — Held : the children were 
absolutely entitled to the residue, A the widow was 
not entitled to a life interest therein. — Parrott 
v. Wallace (1834), 4 L. J. Ch. 30. 

8228. .] — Bequest to trustees upon trust 

to pay A apply the sum of £800 in A upon the 
education of F., the godson of testatrix ; — Held : 
this was an absolute gift of £800 to F., A bore 
interest from the expiration of one year from the 
death of testatrix. — Noel v. Jones (1848), 10 
Sim. 309 ; 17 L. J. Ch. 470 ; 12 Jur. 906 , 00 E. R. 
893. 

Annotation : — Refd. Pres&nt & Preeant v. Goodwin (18G0), 

1 Sw. & Tr. 544. 

8229. .] — Testator devised estates to 

PART XVI. SECT. 19, SUB-SECT. 9. 

— B. (o). 

8226 i. Education of infants. ] — Rs 


trustees, in trust to pay £300 a year for the main- 
tenance, clothing A education of his son’s children 
during the life of their father. The son had three 
children, all of whom attained twenty-one, A then 
one of them died : — Held : the personal repre- 
sentative of deceased child was entitled to one- 
third of the £300 a year during the father’s life. — 
Lewes v. Lewes (1848), 10 Sim. 260 ; 17 L. J. Ch. 
425 ; 00 E. R. 870. 

Annotations : — Apld. Prcsant 8c Presant v. Goodwin (I860), 

1 Sw. 6c Tr. 544. Refd. Williams v. Papworth, 119001 

A. C. 563. 

8230. -.] — Testator gave the residue of his 
estate to trustees, upon trust to permit his wife to 
receive the rents, issues A juofits, A carry on his 
trade for her own benefit, A to enable her to bring 
up, maintain, A educate his cliildren, durante 
vxduitate : — Held : the wife was absolutely entitled 
to the business. — J ones v. Giieatwood (1853), 
10 Beav. 527 ; 51 E. R. 883. 

Annotation: — Mentd. Ashton v. Corrigan (1871), L. R. 13 

Eq. 76. 

8231. Purchase of furniture — Right of executor 
of donee.] — Testator having given his wife the 
option to occupy his house at a certain rent, A 
if she should choose to do so, declared, she should 
have the use of the furniture, by codicil, revoking 
the bequest of an annuity to her, gave her a legacy, 
to provide furniture in case she should not choose 
to occupy his house or for any other purpose she 
should think proper. She occupied the house 
A furniture till her death ; A her exor. was held 
entitled to the legacy. — I sherwood v. Bayne 
( 1800), 5 Yes. 077 ; 31 E. R. 800. 

8232. Purchase of ring.] — Legacy of £50 for a 
ring not specific : therefore carrying interest with 
other pecuniary legacies. — Aprekce v. Apreece 
( 1813), 1 Yes. A B. 304 ; 35 E. R. 112, L. 0. 

8233. Maintenance of infant.] — Under a bequest 
of stock, in trust to pay the dividends to M., the 
niece of testator, “ for A towards the maintenance, 
education, A bringing up of all A every the child 
A cliildren of M. until he, she, or they shall attain 
twenty-one,” then to transfer the principal equally 
among the children, with a bequest over in default 
of such issue, to the nephews A nieces of testator 
living at the death of M. The dividends are pay- 
able to M., although she lias no child. — H ammond 
r. Neamk (1818), i Swan. 35 ; 1 Wils. Ch. 9 ; 30 
E. R. 287. 

Annotations: — Consd. Hamley v. Gilbert. (1821), Jac. 354 ; 

Camden v. Benson (1835), 4 L. J. Oh. 256 ; Thorp v. 

Owen (1843), 2 Hare, 607 ; Cowper v. Mantell (1856), 22 

Beav. 231. Apld. Lonsdale v. Berchtoldt (1857), 3 K. k J. 

185 ; lie Skinner’s Trust (1860), 8 VV. It. 605. Refd. 

Hodgson v. Green (1842), 11 L. J. Ch. 312 : Byne v. 

Blackburn (1858), 26 Beav. 41 ; Lloyd v. Lloyd (1858), 26 

Beav. 96 ; lie Springfield, Chamberlin v. Springfield 

(1894), 8 It. 406. 

8234. .]— A legacy of £5,000 was given to 

trustees to be expended by them for the benefit 
A advancement of an infant as they in their 
absolute discretion should think fit. There was 
also a gift by the same will, of the income of a 
share of residue to the same infant for life on his 
attaining twenty-one, with a power to the trustees 
to apply the income during Ids minority for his 
maintenance, A education. A suit for administra- 
tion was instituted by the trustees immediately 
after testator’s death, A orders were from time to 
time made in it for the advancement, A also the 
maintenance A education of the infant out of the 
£5,000 legacy. On his attaining twenty-one : — 
Held : he was absolutely entitled to the unapplied 
residue of the legacy ; A, inasmuch as maintenance 

Dick’s Trustees v. Dick (1911), 48 
Sc. L. R. 325 ; [19111 1 S. L. T. 95.— 
SOOT. 


Black, Falls t>. Alford, [1907] 
I. K. 486.— IR. 

«. Preparation for profession.] 
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Sect. 19 . — Quantity of interest given: Subject. 9, 

B . (c), & Cj 

would have been ordered out of the income of the 
contingent share of petitioner, he was entitled to 
be recouped out of the past income of the residuary 
estate what had been expended out of the £5,000 
legacy for his maintenance A education. — Furley 
v. Hyder (1872), 41 L. J . Ch. 5S3 ; 20 L. T. 864. 

8235. .] — Lewes v. Lewes, No. 8229, ante . 

.] — Compare Nos. 8179-8184, ante . 

8236. Maintenance of donee & family.] — Where 
there is a gift by will to a person “ for the main- 
tenance or support of himself A his family,’ * such 
gift is not clothed with any trust. — He Robert- 
son’s Trust (1858), 6 W. R. 405. 

g237. .] — Testator gave his residue to his 

wife K. for the support A maintenance of herself 
A children A for their education : — Held : It. took 
the absolute interest. — Bond v . Dickinson (1875), 
33 L. T. 221. 

8238. Maintenance, attendance & comfort — 
Person unable to look after own affairs.] — lie 

Sanderson’s Trust, No. 8205, ante. 

8239. To pay rent of house.] — Testator, by his 
will, gave an annuity of £1,000 a year to his wife, 
for her life, A directed his plate A furniture at II., 
his family mansion, to be sold. By a codicil, 
he desired that his wife should be accommodated 
with any plate she might choose for her own use, 
A that an inventory should be made of it, A that it 
should be returned at her death : “ A I give to her 
absolutely any one of my silver inkstands which 
she may select : I also give to my dear wife, any 
part of the beds, bedding, linen, carpets, or other 
household furniture at II. , which she may require 
for her own use, as likewise any wardrobes or glass 
casos at II. according to her wish ; A I give to 
her, in addition to all other provisions, £400 per 
annum during her life, to be applied to the rent of 
any residence she may choose to live at, A to be 
raised A paid in like manner as the annuity 
bequeathed to her by my will ” : — Held : the wife 
was entitled, absolutely, to such parts of the 
furniture as she might select ; A she was entitled 
to be paid the £400 a year, although she had fixed 
her residence with her son, at the family mansion. 
— Amherst (Lord) v. Leeds (Duchess) (1842), 12 
Sim. 47(3 ; 0 Jur. 141 ; 59 L. K. 1215. 

8240. Purchase of house.]— Bequest of £8,000 
to testatrix’s daughter, a married lady, towards 
purchasing a country residence : — Held, : to be an 
absolute bequest.— Knox v. Botham (Lord) 
(1845), 15 Sim. cS2 ; 00 E. R. 517. 

8241. To pay off mortgage — Estate foreclosed.] — 
An estate was mortgaged to A., who sub-mort- 
gaged it to B. A. devised the estate to G\, & 
bequeathed to B.thesub-mtgee., through his exors., 
£1,000 to clear in part the estate. The sub-mtgee., 
after the death of testator, foreclosed the estate : — 
Held : the devisee of the estate was entitled to the 
£1,000. — Lockhart v. Uardy (1840), 9 Beav. 
379 ; 10 Jur. 728 ; 50 E. R. 389. 

Annotations: — Reid. Goodwin v. Lee (1865), 26 L. T. O. 8. 

1 ; He Bowes, Stratbinore v. Vane, [1890] 1 Ch. 507. 

8242. To pay off debt due from trustees.] — By 

deed certain real estates were settled to the 
separate use of M., a married woman, for life, 
without power of anticipation ; remainder to her 
son W. for life ; remainder to his first A other 
sons in tail male ; remainder to the second A 
other sons of M. in tail male, with divers remainders 
over ; provided that the trustees therein men- 
tioned might during the life of M. fell timber on 
the estate A should invest the proceeds of the sale 
thereof, A i>ay the income thereof, during M.’s 
life, to the person entitled to the rents of the 


estate ; & after her decease, should pay the 

principal among all M.’s children, except an 
eldest or only son, entitled to the estate in tail, 
or in tail male, under the preceding limitations, 
as M. should appoint, A in default, equally. Pltf. 
afterwards became a trustee of the settlement, A 
he A liis co-trustee J., cut down timber, which 
produced £1,500, of which £1,000 was paid, at 
M.’s request, A on a promise by J. to indemnify 
pltf., to M.’s husband, to make certain repairs 
on the estate ; A the remaining £500 was invested 
in Consols. M.’s husband, shortly after the pay- 
ment of the £1,000, invested £500, part thereof, 
in Consols, in the names of the trustees ; but J . 
was never aware of that fact. J. died in 1847, 
having by his will, which recited the above facts, 
except the last-mentioned investment of £500, 
directed his exors., in order to indemnify his 
co-trustee, A both their representatives, at the 
end of twelve months after his death, to pay the 
sum of £1,000 clear of legacy duty, unto such 
person or persons as would be then legally or 
beneficially entitled to the moneys arising from 
the sale of the timber, provided that such person 
or persons should accept the same in discharge 
of any claim which they might have in respect of 
tho sum of £1,000, A should execute an effectual 
release. M. had four children, one of whom was 
a married woman : — Held : the persons bene- 
ficially interested in the timber money were 
entitled to the whole legacy, if they accepted it 
as in the will mentioned notwithstanding that 
testator had made the bequest in ignorance of the 
fact that the trustees were only liable for £500 
instead of £1,000, A notwithstanding that by 
reason of the coverture of two of the cestuis que 
trust a proper release could not be given.— Steij art 
v. Frankland (1852), 18 L. T. O. S. 233 ; 10 Jur. 
738. 

8243. For present expenses of donee & children.] 

— (1) A bequest by a testator of £100 to his wife, 
“ for her present expenses of herself A the chil- 
dren ” : — Held : to be an absolute gift to the 
wife. 

(2) Testator gave his wife £4,000 “ to be used 
for her own A the children’s benefit, as she shall 
in her judgment A conscience think fit, being 
convinced that it will be disposed of conscientiously 
A properly by her, for the purposes mentioned ; at 
the same time recommending her not to diminish 
the principal, but to vest it in Government or 
freehold securities ” : — Held : this was a gift to 
the wife for life, to be employed in such manner as 
she should think lit, for the benefit of herself A 
the children, she fairly A honestly exercising that 
discretion ; A, subject to such life estate, the 
children took an interest in the capital. — Hart v. 
Tribe (1854), 18 Beav. 215; 23 L. J. Ch. 402; 
23 L. T. O. 8. 124 ; 2 W. It. 289 ; 62 E. It. 85 ; 
aubscqueyxt proceedings , 19 Beav. 149. 

Annotation : - -As to (2) Retd. Cumick v. Tucker (1874), 

L. K. 17 Eq. 820. 

8244. To purchase commission .] — He Sander- 
son’s Trust, No. 8205, ante . 

8245. .] — Testator by his will declared that 

it should be lawful for his trustees, at the request 
of E. during her life, A after her death at their 
discretion, to expend any sum or sums not exceed- 
ing £0,500 in purchasing commissions for or 
obtaining the promotion of W. in the army. E. 
requested the trustees to pay, under the trusts of 
the will, the sum of £0,500 absolutely to W., who 
was in the army. Before any payment had been 
made, purchase in the army was abolished :-~IIeld : 
W. was entitled to have the £0,500 with interest 
at 4 per cent, from the date of the request paid 



971 


Part XVI. — Construction. 


to him absolutely. — P almier v. Flower (1871) 
L. R. 18 Eq. 250 ; 41 L. J. Ch. 193 ; 26 L. T. 81ft • 
20 W. R. 174. 

■Annotation: — Diatd. Rc Ward’s Trusts (1872), 7 Oh. At)p. 

7 & 7 • 

8246. .] — lie De Crespigny, De Crespigny 

v. De Crespigny, [1880] W. N. 24, C. A. 

8247. For printing book.] — Testator, by a 
codicil, revoked a bequest in his will of £1,000 to 
be applied in printing a MS. Work, with certain 
directions, k left the MS. in trust for his grandson 
F« that the trustees might provide for the publica- 
tion of the MS. to the best advantage for the 
interests of F., so as to contribute towards raising 
a fund to assist him at the university. “ Should 
F. die before the book is printed, k it becomes 
profitable, towards the printing of which 1 be- 
queath £1,000, & C. has a boy 1 wish him to 
inherit all the benefit that may be derived from 
this bequest.” The book had never been pub- 
lished, as it was not thought likely to succeed : — 
Held : the primary object of the codicil being 
benefit to F., he was entitled to the £1,000, 
although the particular purpose to which if was 
to be applied had failed .- — Re Skinner's Trusts 
( 1800), 1 John. k II. 102 ; 3 L. T. 177 ; 8 W. R. 
005 ; 70 E. R. 079. 

Annotations : — Apld. Re Johnston, Mills v. Johnston, [1694] 

3 Ch. 204 ; Re Bowes, Strathmore v. Vane, 11896] 1 Oh. 

.007. 

8248. To pay ©state duty.] — Testator by a 
codicil to Ids will, executed after the passing of 
Finance Act, 1894 (c. 30), bequeathed to his 
eldest son, to whom certain settled estates would 
pass on testator’s death, “ a sum of money suffi- 
cient to pay <V discharge all the estate duty 'which 
may be payable by ” him ; k he directed such 
sum to be paid out of moneys in the hands of his 
bankers at his death, but if the sum at the bankers 
should not be sufficient, he declared that no other 
part of lus estate should be* liable to make good the 
deficiency : — Held : the legacy was a gift to the 
eldest son for his own benefit absolutely, k was not 
impressed with a trust to pay the estate duty out 
of it ; A consequently that the legatee had not 
lost his right to recoup himself for the duty by a 
charge on the settled estates under sect . 9, sub- 
sect, 0, of the Act. — M exbohovgh (Earl) v. 
Ha vile (1903), 88 L. T. 131; 19 T. L. R. 287, 
H. L. ; revsg. 8. 0. sub r?om. lie M ex borough, 
Savile v. Mex borough (1902), 80 E. T. 331, C. A. 

8240. Gift to corporation for educational pur- 
poses.] — lie Moly, Lyme Regis Cokpn. v. A.-Cf. 
(1911), 75 J. V. Jo. 580. 

8250. To minimise effect of disendowment.] — 

Testator, who died on Oct. 21, 1910, bequeathed a 
sum of money for the augmentation of the bene- 
ficies witldn the Archdeaconry of Monmouth so 
as to minimise the effects of disendowment. By 
the Welsh Church Act, 1914 (c. 91), the Church in 
Wales was disestablished as from a subsequent 
date to be fixed by Order in Council. Disendow- 
ment was not to become operative until the date 
of disestablishment, but incumbents appointed 
after the passing of the Act were to get no com- 
pensation. By the Suspensory Act, 1914, the 
date of disestablishment was further postponed : — 
Held : the legacy was payable forthwith or within 
one year from testator’s death. — Re Llangattook 
(Lord), Johnson v. Central Board of Finance 
of the Church of England (1918), 34 T. L. R. 
341. 

8251. Gift of property for erection of public 
building.] — Testator devised certain real estate, 


not including the subject-matter of this appeal, & 
bequeathed certain personal estate to applts., 
whom he appointed to be his exors. k trustees, 
upon trusts therein mentioned ; k the will pro- 
ceeded : “ after all the purposes mentioned in the 
preceding clauses of this my will shall have been 
satisfied . . . my exors. k trustees shall with the 
balance of the cash that shall then remain carry 
on k accomplish the following works, that is to 
say, (a) On k over the spot now occupied by my 
property situate at Victoria Road in Lagos . . . 
they shall cause to be erected a grand, solid & 
substantial building . . . which shall be k remain 
for the absolute use of my countryman of the 
Lagos community for ever.” (d) “ The top floor 
of the building shall be supplied with a decent 
library which . . . shall be available for the use 
of the educated portion of the . . . community of 
Lagos.” Testator also appointed certain persons 
to be “ trustees of the building,” with powers of 
management & power to appoint new trustees 
when necessary : — Held, ; the will must be con- 
strued as effecting a devise of the property at 
Victoria Road in fee simple to the trustees of the 
will.- — Taylor v. Shaw, Re Jones (1920), 89 
L. J. F. C. 124 ; 123 L. T. 043, P. 0. 

Gift of annuities.] — See Rentchargeb & 
Annuities, Yol. XXXIX., p. 140, Nos. 345-349. 

(\ To Benefit Particular Property. 

8252. Right of person entitled to property.] — 

Where testator directed his money in the funds 
to be subject to such premium as should be 
necessary for the “ renewal ” of a Crown lease, 
which he specifically bequeathed : — Held : the 
legatee was entitled to the premium only, k not 
to any further sum in respect of an increased rent 
required bv the Crown on renewal. — R ickards v. 
Rickards '(1841), 13 L. J. Ch. 344 ; 3 L. T. O. S. 
217, L. 0. 

Annotation Mentd. Burber r. Mock roll (1892), 07 L. T. 

108. 

8253. — -.] - Testatrix seised in fee of a 
messuage k mill, subject to the life estate of W. 
directed same to be conveyed to the use of W. for 
life, with remainder to Ids first k other sons in 
tail, k directed her trustees to stand possessed of 
£2,000 stock, upon trust to apply the dividends 
from time to time in the repairs of the messuage 
k mill, at the request in writing of W., k from & 
after the decease of \V., upon the application or 
request in writing of the person or persons who 
for t J io time being might be entitled under the 
limitations thereinbefore directed, to the end k 
intent that the stock or sum, k the interest k 
dividends thereof, might be. k be continued as 
long as the rules of law V equity would permit, as a 
fund for keeping the messuage k mill at all times 
in good & substantial repair for the benefit of the 
person or persons who might from time to time be 
so in possession thereof or entitled thereto as 
aforesaid. The property was settled in accordance 
with the directions of the will, the first tenant 
in tail died in the lifetime of W. without having 
barred the entail. On the death of W. : — Held : 
the person who then came into possession as tenant 
in tail was entitled to the fund, k not the exors. of 
the first tenant in tail. — Cox v. Hutton (1850), 25 
L. J. Ch. 845 ; 28 L. T. O. S. 119 ; 2 Jur. N. S. 
733. 

Annotations : — Refd. Re Fothergcill's Estate, Prioe-Fother- 

gill v. Price, I1903J 1 Ch. 149 ; Re Lewis, Busk v. Lewes, 

[19181 2 Ch. 308. 


PART XVI. SECT. 19, SUB-SECT. 9.— C. 
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Sect . 19. — Quantity of interest given: Sub-sect, 9, 
C. ; sub-sect. 10, A. (a) & (6).] 

g254. .] — Where a benefit is conferred by 

will for a specific purpose, although that purpose 
cannot be achieved modo et forma as intended by 
testator, still, if there is a clear intention on the 
part of testator, that the benellt should be con- 
ferred, if testator has excepted from the general 
property bequeathed to the residuary legatee the 
property the subject of the specific bequest, for 
the benefit of the specific legatee, the latter is 
entitled to the benefit of the bequest, & to enjoy 
it in any manner he may think fit. — Lonsdale 
(Earl) v . Berchtoldt (Countess) (1857), 3 
K. & J. 185 ; 3 Jur. N. 8. 328 ; (19 E. R. 1074. 

Annotations : — Apld. Re Skinner’s Trusts (I860), 1 John. & 

H. 102 ; Re Bowes, Strathmore v. Vano, 11896] 1 Ch. 507. 

8255. .] — A bequest of money to be laid 

out in planting trees on an estate of which testator 
was tenant for life : — JIM : primarily for the 
benefit of the owners for the time being, & to belong 
to persons entitled to the estate absolutely. — He 
Bowes, Strathmore (Earl) v. Vane, [1899) 1 Ch. 
507 ; 65 L. J. Ch. 298 ; 74 L. T. 16 ; 44 W. It. 
411. 

Application of rule against perpetuities.] — See 

Perpetuities, Vol. XXXVII., p. 79, No. 193. 


Sub-sect. 10. — Concurrent Gifts. 

A. Joint Tenancy. 

(a) Gift to Several. 

8256. Joint tenancy created.] — Anon. (1562), 
Dal. 44, pi. 31 ; 123 E. It. 200. 

Annotation : — Eefd. Fisher v. Wigg (1701), 1 Ld. Raym. 
622. 

8257. .J — Anon. (1588), Gouldsb. 88, pi. 14 ; 

75 E. 11. 1014. 

8258. .] —Morgan’s Case (1594), Poph. 52 ; 

79 E. It. 1168. 

8259. .] — Surplus of a personal estate be- 
queathed to A. & B. It is a joint devise, & shall 
survive.— -S hore (Lady) v. Billingsly (1687), 1 
Vern. 482 ; 23 E. It. 607, L. C. 

Annotations Apld. Cray v. Willis (1729), 2 P. Wms. 529. 
Reid. Jackson v. Jackson (1804), 9 Vos. 591. 

8260. .] — Devise of a residue of a personal 

estate to three is a joint devise <te shall survive. — 
Webster v. Webster (1726), 2 P. Wms. 347 ; 24 
E. R. 759. 

Annotations : — Reid. Campbell v. Campbell (1792), 4 Bro. 
C. C. 15 ; Jackson v. Jackson (1804), 9 Ves. 591. 

8261. .] — I give to my two sisters A. & B. 

the residue of my personal estate : — Held : to be 
a joint tenanev. — Keys v. Luffkin (1767), 1 
Dick. 392 ; 21 E. R. 322. 

8262. .] — Campbell v. Campbell, No. 8460, 

post. 

8263. .] — Bequest to two without words of 

severance ; they take jointly. — -Stuart v. Bruce 
(1798), 3 Ves. 632 ; 30 E. R. 1194. 

8264. .] — Testator bequeathed several 


legacies, &, among others, to S. £14,000, “ & to the 
latter gentlemans family £6,000. 58. haa six 

children, all living at the date of the testamentary 
instrument, & at the death of testator, & no other 
issue ” — Held : such six children were, as joint 
tenants, exclusively entitled to the legacy of 
of £6,000.— Wood v. Wood (1843), as reported in 

67 E. R. 298. r t 

Mentd. Pigg v. Clarke (1876), 45 L. J. Ch. 

— A father devised his real estate to 

. r i /"’i J A 1 — j-* L 1 O 4*. 


3 Hare, 65 
Annotation .*■ 
849. 

8265. 


his sons A., B., & C. as tenants in common subject 
to charges in favour of his wife & daughters, & gave 
his personal estate to his children in equal shares. 
Many years after the father’s death, but before 
tho charges had been satisfied, A. made a will 
giving all his property “ unto my brothers B. & U 
absolutely for tlieir uses under the directions of the 
will of my late father ” : — Held: the use of the 
plural word “ uses,” & the reference to the direc- 
tions of the father’s will, were not sufficient to 
vary the construction of the previous words of gift » 
& B. & C. took as joint tenants. — Oliver v. 
White (1862), 4 Do G. F. & J. 17 ; 31 L. J. Ch. 
689 ; 6 L. T. 198 ; 10 W. R. 276 ; 45 E. R. 1088, 
L. JJ. 

8266. Onus of proof to contrary.] — C rooke 

v. Dk V ANDES, No. 7981, ante. 

8267. Effect of subsequent dealing with 

property.] — Where the residue of real & personal 
estates wore devised by testator to his two sons as 
joint tenants, the two sons, after tho father s 
decease, tSc during the period of twenty years, 
carried on the business of farmers with such estates, 
& kept moneys arising therefrom in one common 
stock, & with part of such moneys purchased other 
estates in the name of one of them, but never in 
any manner entered into any agreement respecting 
such farming business, or ever accounted with each 
other : — Held : under the circumstances, they con- 
tinued, at the death of one of them, joint tenants 
of all the propert y that passed by the will of their 
father, but were tenants in common of the after- 
purchased estates.— M orris v. Barrett (1829), 
3 Y. A J. 384 ; 148 E. R. 1228. 

Annotations: — Consd. Bavin v. Davis, [18941 1 Ch. 393. 

Retd. Davies v. Gaines (1879), 12 Cb. D. 813. 

8268. Gift to several & their children or 

Issue .J— Testator, after desiring his trustees to 
divide a principal sum unto & equally between his 
nephew & four nieces, shares & share alike, directed 
in case any of them should die leaving issue of his, 
her or their body or bodies, before then* shares of 
the trust fund should become payable under his 
will, that the share or proportion of each of them, 
his nephew <fc nieces, so dying, of & in the trust 
fund, should be paid to his or her children respec- 
tively, the children to stand in the place or stead 
of tlieir respective deceased parents, & to bo 
entitled to receive their respective parents’ shares 
of his trust funds accordingly : — Held : a gift to 
such children as joint tenants ; the effect of the 
word “ respectively ” being to allot the several 
families of children each to its respective parent. — 


PART XVI. SECT. 19, SUB-SECT. 10. 

— A. (a). 

8256 1. J oint tenancy created .) — Red- 
man v. Allen (1884), 5 N. S. W. L. H. 
(Eq.) 120.— A US. 

8256 ii, .] — Re Campbell (1912), 

23 O. W. II. 233 ; 4 O. W. N. 221 ; 
7 D. L. K. 452.— CAN. 

8256 iii. .] — Testator devised 

lands to bis brother’s two oldest sons 
*' In case of their coming to Canada & 
claiming the Barne ” : — Held : though 
the devisees took as joint tenants, yet 
that either of them by coming to 
Canada could entitle himself to his 


moiety. — Doe d. MoGillis v. McGjll- 
vhat, 9 U. C. R. 9. — CAN. 

8256 iv. .]— Re Ross & Davies 

(1904), 24 C. L. T. 213: 7 O. L. R. 
433 ; 3 O. W. R. 215.— CAN. 

8256 v. .) — Dixon v. Dixon 

( 1 8 5 C ) , 14 U. C. R. 275.— CAN. 

8256 vi. .] — Re Wallis’ Trusts, 

23 L. R. Ir. 4G0. — IR. 

8256 vli. . 3 — Testator directed Ills 

trustees to hold in trust the residue of 
his estate, & lie bequeathed to two 
partioa named “ a life interest in this 
said residuary sum to enjoy, sharing 
equally tho interest therefrom, pay- 


able six monthly, for the remainder 
of tliolr 11 vos.” He further provided 
that " upon tho death of the last 
Rurvivor ” his trustees should make 
over said residuary sum ” to a certain 
Institution : — Held : the bequest of 
the life interest to the two bene- 
ficiaries was a Joint bequest. — 

RlTOHlE’8 TRUSTEES V. M‘ DONALD, 

[1915] S. C. 501.— SCOT. 

8256 viii. .} — Labusciiaqnk v. 

SoHOfCMAN, [1915] C. P. D. 19. — S. AF. 

8256 ix. - — .]--Robson v. Hobson 
(1908), 18 C. T. II. 044 ; 25 S. C. 590. 
— S. AF. 
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Re Hodgson’s Trust (1854), 1 K.&J, 178 ; 69 
E. R. 419. 


Annotations: — Apld. Re Moore's Sottlmt. Trusts (1862), 31 
L. J. Ch. 368. Refd. Davis v. Bonnet (1862), 31 L. J. Ch. 
337 ; Hobgen v. Neale (1870), L. R. 11 Eq. 48 ; Hoasman 
v. Pears© (1871), L. R. 11 Eq. 522 ; Re Couldon, Conldcn 
v. Ooulden, [1908] 1 Ch. 320. 


8269. — Where testator gave a re- 

versionary interest in a fund to his three sons, 
or such of them as should be then living, or the 
issue of such of them as should be then dead, share 
& share alike, the issue of each son, taking only the 
share which he would have been entitled to if then 
living : — Held : the issue took in joint tenancy.- - 
Coe v. Bigg (1863), 1 New Rep. 536. 

Annotation : — Refd. Heasman v. Pears© (1871), L. It. 11 Kq. 

622. 


8270. — .] — Where testator gave pro- 

perty, after the death of a previous tenant for life, to 
several of his nieces for life, & after their deaths to 
their children respectively : “ but in case all the 

children of his nieces, or of any or either of them 
should die, either in their respective lifetimes or 
after their decease, under age or without having 
issue, then upon trust that his trustees should pay 
the same unto equally amongst all & every his 
nephews & nieces, <fc the issue of such of them as 
should be then dead ” : — Held : such issue took 
as joint tenants. — Lanpiiier ?\ Buck (1865), 2 
Drew. & Sm. 484 ; 31 L. J. Ch. 650 ; 12 E. T. 660 ; 
11 ,lur. N. 8. 837; (52 E. R. 704; sub now. 
Lampeter v. Buck, 6 New Rep. 196 ; 13 W. R. 
767. 

Annotations Consd. Burt r. Ilellyar (1872), L. II. 14 Eq. 
100. Refd. Beardsley v. Boynon (18(15), 12 L. T. 698 ; 
Rc Turner (1805), 2 Drew, tfc Sm. 501 ; Re Merrick's 
Trusts (1800), L. K. 1 Eq. 551 ; Re Orton’s Trust (1800). 
L. R. 3 Kq. 375 ; Hurry v. llurry (1870), L. R. 10 Eq. 
340; Heasman r. Hearse (1871), L. R. 11 Eq. 522; Re 
Smith’s Trusts (1878), 7 Ch. I). 005 ; Re Flower, Mutheson 
v. Goodwyn (No. 2) (1890), 02 L. T. 077 ; Re Woolley, 
Wormald r. Woolley, [1903] 2 Ch. 200. 

8271. .]— Test ator directed his residue 

to be divided on the death of his wife, who survived 
him, equally between his brothers & sisters l>y 
name, & declared that if any of them should die 
leaving issue, Ids, her, or their shares should go 
to his, her, or their respective issue : — Held : 

(1) the members of each class, whether children or 
remoter issue of the legatee, took 'per capita ; 

(2) they took as joint tenants. - TIobgen v. Neale 
( 1 870), *L. R. 11 Kq. 48 ; 40 L. J. Ch. 36 ; 23 L. T. 
681 ; 19 W. R. Ml. 

Annotations : — Reid. Re Jones' Estate. Ilumo v. Lloyd 
(1878), 26 W. R. 828 ; Re Gilbert, Daniel v. Matthews 
(1880), 54 L. T. 752. 

8272. .] — Testator, after bequeathing 

leaseholds on trust to pay the rent s to Ids grandson 
for life & on Ids death to sell & pay the proceeds 
to & amongst- his nephews & nieces as tenants in 
common, directed that in case of the death of any 
of his nephews & nieces the children of the 
one dying should “ be paid ” the parent’s share : — 
Held : the children took as joint t enants & not 
as tenants in common. — Re Clarkson, Public 
Trustee v. Clarkson, [19151 2 Ch. 210 ; 84 
L. J. Oh. 881; 113 L. T. 917; 59 Sol. Jo. 
630. 

8273. Gift to several & their offspring.] — 

Young v. Davies, No. 10329, post. 

8274 . Gift to next of kin.] — Testatrix 

having three daughters, gave one-third to each 


for life with remainder to their children respec- 
tively, with cross-remainders between them with 
an ultimate limitation to her own “ next of kin 
& legal personal representatives ” : — Held : the 
class of next of kin was to be ascertained at the 
death of testatrix & they took as joint tenants. — 
Baker v . Gibson (1849), 12 Bcav. 101 ; 50 

E. R. 998. 

8275. .] — Testator, by his will, gave 

£2.000 to trustees, upon trust to pay the interest 
thereof to his daughter for her separate use for life, 

in case his daughter should not leave any 
children, then to assign & transfer such sum unto 
such person or persons as should happen to be 
testator’s next of kin, according to the Statute for 
the Distribution of intestates’ effects. The 
daughter survived testator, & died without ever 
having been married : — Held : the class of next 
of kin was to be ascertained at the death of the 
testator, & they took as joint tenants . — Re 
Greenwood’s Will (1861), 3 Gift. 390 ; 31 

L. .T. Ch. 119 ; 5 L. T. 487 ; 8 Jur. N. S. 907 ; 10 
W. R. 117; 66 E. R. 461. 

8276. Gift to relatives.] — -Gift to relatives 

after the death of A. & B. : — Held : relatives meant 
the persons who would take under Statutes of 
Distribution, the class was to be determined at 
the death of testatrix, the members of it took as 
joint tenants. — Eagi.es v . Lk Breton (1873), E. R. 
15 Eq. 148 ; 42 E. ,T. Ch. 362. 

Annotation : — Refd. Re Nash, Frail v. Be van (1894), 71 
L. T. 5. 

8277. No words of severance indicating 

tenancy in common.]— Not withstanding t he lean- 
ing of late to a tenancy in common, an interest 
given to two or more either by way of legacy or 
otherwise is joint, unless there are words of 
severance, as “ equally among,” etc. — Morley v. 
Bird (1798), 3 Ves. 628 ; 30 E. R. 1192. 

Annotations : — Refd. Matson v. Dennis (1864), 4 De G. J. 

A Sm. 345 ; Rc Pratt, Pratt v. Pratt, [1894] 1 Ch. 491. 
Mentd. Steeds r Steeds (1889), 22 Q. B. D. 537. 

8278. .] — Re Yates, Bostouk v. 

D’Eyncourt, No. 8457, post. 

(b) Gift to Several and Their Heirs. 

8279. Whether joint tenancy created.] — Anon. 
(1586). Gouldsb. 28 ; 75 E. R. 973. 

8280. .] — Lowen r. Bedd (1595), 2 And. 

17; 123 E. R. 522. 

Annotation :- -Refd. Bliseet r. Cranwell (1694), Comb. 256. 

8281. — -.] — Thorowgood v. Collins (1627), 
Cro. Car. 75 ; 79 E. R. 666 ; sub vow. .Tames & 
Thorough good r. Collins, Het. 29 ; sub now. 
Jaques & Tiiroughgood v. Collins, Lift. 46. 

Annotation: — Refd. Fisher v. WIgg (1700), 1 Ld. Itaym. 
622. 

8282. — .] — Devise of testator’s estate at A. 

to his eldest son his heirs, & in default of such, 
to the heirs of his other children ; his estate at B. 
to the husbands of his two daughters in like 
manner : — If eld : the former an estate tail, the 
latter a joint estate in fee. — Pickering v . Towers 
(1758), Amb. 363; 1 Eden, 142; 28 E. R. 

638. 

8283. .] — Goodtitle d. Roebuck v. 

Oxley, No. 8421, post . 

8284 Heirs of every of their bodies.] — 

A. leased for years, & then devised the land to B. 


PART XVI. SECT. 19, SUB-SECT. 10. 
—A. (b). 

8279 i. Whether joint tenanctJ created. ] 
— Hellem v. Severs, 24 Gr. 320. — 

CAN. 

8279 ii. .] — Haight v . Danger- 

field (1902), 23 C. L. T. 87 ; 5 O. L. R. 


274 ; 1 O. W. It. 551. --CAN. 

8279 ill. .1 — Hutchinson v. Hut- 

chinson (1909), 7 E. L. R. 454. — CAN. 

g. Devise d? bequest to two ** con- 
jointly their heirs, executors d: adminis- 
trators. ") — Testator devised & be- 
quoathed all bis estate to two persons, 
his brother & sister, by narao, con- 


jointly their heirs exors. & adminis- 
trators for their own uso & benefit 
absolutely & for ever.” Testator’s 
brother predeceasod nim ; his sister 
survived him : — Held : the sister took 
the whole estate absolutely. — Re 
Sutherland’s Will, 17 N. Z. L. R. 
553.— N.Z. 
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Sect. 19. — Quantity of interest given : Sub-sect. 10, 
A. ( b ) & (c).j 

Sc his sister, Sc to the heirs of every of their bodies ; 
they have several inheritances ; Sc the sister dying 
leaving issue, on the death of B. without, the rent 
shall be apportioned to the issue.-— H untley’s 
Case (1574), 3 Dyer, 320 a ; 73 E. R. 730. 

Annotations : — Refd. Ardcs v. Watkin (1599), Oro. Eliz. 651 ; 
Coimdeu v. Clerke (1612), Hob. 29 ; Torret v. Frampton 
(1654), Sty. 434; Holmes v. Meynel (1681), T. Raym. 
452 ; Comber v. Hill (1734), Lee temp. Hard. 22. 

8285. Heirs male of their bodies.] — 

Fletcher’s Case (1011), Ley. 47 ; 80 E. R. 020. 

Annotation : — Consd. Edwards v. Champion (1853), 3 Do 
G. M. & G. 202. 

8286. Heirs of their two bodies.] — Lands 

given to two men & the heirs of their two bodies, 
they are joint tenants for life Si have several 
inheritances in tail (per Our.). — IIales r. Risley 
(1073), Poll. 309 ; 80 E. R. 578. 

Annotations Held. Oates d. Hatterloy v. Jackson (1 742), 

2 Stra. 1172 ; Garth v. Cotton (1750), 1 Ves. Son. 546. 

8287. .] — Forrest v. Whiteway 

(1849), 3 Exch. 307 ; 18 L. J. Ex. 207 ; 12 L. T. 
O. S. 380 ; 154 E. R. 880. 

8288. Heirs of their bodies.] — Wilkinson 

v. Spearman (undated), cited in (1700), 2 Vern. 
545 ; 23 E. R. 952, H. L. 

Annotations Consd. Cook v. Cook (1706), 2 Ycrn. 545. 
Refd. Cray v. Willie (1729), 2 1*. Wine. 529 ; Pickering v. 
Towers (1758), 1 Eden. 142 ; Forrest v. White way (1849), 

3 Exch. 367 ; Edwards v. Champion (1853), 3 I)e G. M. & 
G. 202. 

8289- .1 — A devise to testator’s two 

daughters Si the heirs of their bodies ; the rule of 
law is, it is a joint estate for life, & several in- 
heritances. — Cook v. Cook (1700), 2 Vern. 515; 
23 E. R. 952. 

Annotations Apld. Forrest v. Wliiteway (1849), 3 Exch. 
367. Refd. Cray v. Willis (1729), 2 P. Wme. 529 ; Gore 
v. Gore (1733), Kel. W. 254 ; Buflar v. Bradford (1741), 

2 Atk. 220 ; Elliot v. Jekyl (1755), 2 Vcs. Sen. 681 ; 
Pickering t>. Towers (1758), 1 Eden, 142 ; Keono d. 
Pinnock v. Dickson (1783). 3 Doug. K. B. 313 ; Doc d. 
James v. Hallett (1813), 1 M. 8: H. 124 ; Early v. Benbow 
(1846), 2 Coll. 342 ; Edwards r. Champion (1853), 3 
Do G. M. & G. 202 ; Allgood r. Blake, Poach v. Blake, 
Clennel v. Blake, Heed v. Blake (1873), 29 L. T. 331 ; 
Locke v. Dunlop (1888), 39 Ch. 1). 387. 

8290. Right heirs of one of them.] — 

Tuckehman v. Jefferies (1700), 11 Mod. Re}). 
108 ; 88 E. R. 930 ; sub nom. Tuhkeiiman v. 
Jeoffrys, Holt, K. B. 370. 

Annotations : — Refd. Rogers r. Downs (174 2), 9 Mod. Hop. 
292 ; Trodd v. Downs (1742), 2 Atk. 304 ; Garland t\ 
Thomas (1804), 1 Bos. & P. N. R. 82 ; Penny v. Allen 
(1857), 3 Jut. N. S. 273. Mentd. Scot v. Shepherd (1773), 

3 Wile. 403. 

8291. Survivors of them, their heirs & 

assigns — Equally to be divided.] — Devise of lands 
to B. Sc C. <fc the survivor of them Sc their heirs, 
equally to be divided between them share Sc share 
alike ; B. Sc C. are joint tenants for life with 
several inheritances. — Barker v. Gyles (1727), 

3 Bro. Pari. Cas. 104 ; 1 E. R. 1200. 

Annotations Consd. Rogers v. Downs (1742), 9 Mod. Rep. 

292. Apld. Doe d. Littlewood v. Green (1838), 4 M. & W. 
229. Refd. Trodd v. Downs (1 742), 2 Atk. 304 ; Garland 
v. Thomas (1804), 1 Bos. & P. N. R. 82. 

8292. Their several & respective heirs.] — 

Testator by his will devised his real estates to his 
nieces, E. Sc P., equally between them, to take as 
joint tenants. Sc their several Sc respective heirs Sc 
assigns for ever :—Held : they took estates as 
joint tenants for life, w T ith several inheritances on 
the death of the survivor. — Doe d. Littlewood 


v. Green (1838), 4 M. & W. 229 ; 1 Horn & H. 
314 ; 8 L. J. Ex. 05 ; 2 Jur. 859 ; 150 E. R. 1414. 

Annotations : — Apld. Re Atkinson, Wilson v. Atkinson, [1892] 
3 Ch. 52. Refd. Forrest v. Whiteway (1849), 3 Exch. 367. 

8298. Their heirs & assigns for ever.] — 

Testatrix devised her real estate as follows : ** I 
give Sc bequeath same unto my husband’s nieces, 
M. Sc J., to hold to them, their heirs & assigns, for 
ever ; but in case M. Sc J. shall both die without 
issue, then 1 give Sc bequeath same to H. Sc G. to 
hold to them, their heirs Sc assigns, for ever, as 
tenants in common ” : — Held : M. Sc J. wore joint 
tenants for life, with several inheritances ; &, on 
the death of M., J. became entitled to the property 
during her life, Sc after her death without issue, 
the estate vested in pltfs., the daughter Sc grandson 
of M.— Forrest v. Whjteway (1849), 3 Exch. 307 ; 
18 L. J. Ex. 207; 12 L. T. O. 8. 380 ; 154E.R. 886. 

8294. Their respective heirs.] — (1) Under 

a devise to t he children of A. Sc to the neirs of tlicir 
respective bodies, the children take as joint 
tenants for their lives, with several inheritances in 
tail, but under a devise to them & the heirs of 
their bodies respectively, they take as tenants in 
common in tail. 

(2) A devise to A. Sc B. Sc their “ respective 
heirs,” gives to them a joint tenancy for life with 
several inheritances in fee .- —lie Tiverton Market 
Act, Ex p. Tanner (1855), 20 Beav. 374 ; 24 
L. J. Gh. 057 ; 25 L. T. 70 ; 1 Jur. N. 8. 4S7 ; 52 
E. R. 047. 

Annotation : — Apld. Re Atkinson, Wilson v. Atkinson, 
[1892] 3 Ch. 52. 

8295. .] — ( 1 ) Testator gave the residue 

of his real Sc personal estate to trustees, in trust for 
his nephews A., B., Sc Sc for their respective 
heirs, exors., administrators, Sc assigns. A. died 
before testator ; C. died after testator : — Held : 
the nephews were joint tenants for tlieir lives, Sc 
the lift* of the survivor, with several remainders 
to them as tenants in common in fee ; Sc B. took 
the income of the whole for his life. 

(2) If money is to be paid to persons who take 
an absolute interest it is difficult to see how you 
are to pay them as joint tenants (North, J.). — 
Re Atkinson, Wilson v. Atkinson, [1892] 3 Gh. 
52 ; 01 L. J. Gh. 504 ; 00 L. T. 717 ; 40 W. R. 
000 ; 30 Sol. Jo. 503. 

Annotation : — As to (2) N.F. Re Clarkson, Public Trustee v. 
Clarkson, [1915 J 2 Ch. 216. 

8296. Their heirs male — & the heirs male 

of the survivor or survivors.] — Devise to “all & 
every my grandchildren their heirs male Sc the 
heirs male of the survivor or survivors of them for 
ever ” ; — Held : this gave joint tenancies to the 
grandchildren for their lives, with several in- 
heritances in tail, Sc with cross-remainders in tail. - 
Titfnell v. Borhkll (1875), L. R. 20 Eq. 194 ; 44 
L. J. Gh. 750 ; 23 W. R. 717. 

) (lift to Several and Their Surt'ivors. 

8297. Joint tenancy created.] — A devise to 
three, Sc that each shall be the other’s heir, is a 
joint tenancy. — H amblkdon v. Hambledon (1589), 
Cro. Eliz. 104 ; 3 Leon. 202 ; 78 E. R. 122. 
Annotation Reid. Fowler v. Ougley (1589), 1 And. 194. 

8298. * .] — Hurd v. Lenthall (1649), Sty. 

211 ; 82 E. R. 053. 

Annotations -Distd. Blisset v, Cranwell (1694), 1 Salk. 220. 
Refd. Fisher v. Wlgg (1700), 1 Salk. 391 ; Tuckerman v. 
Jefferies (1707), 11 Mod. Rep. 108. 


PART XVI. SECT. 19, SUB-SECT. 10. 

8297 i. Joint tenancy/ created.] — Re 
Price (1912), 8 Tas. L. R. 95.— AUS. 

8297 ii. .] — Scoulerd. Sooulkk, 

8 C. P. 9.— CAN. 


8297 ill. Rc Barrett (1858), 

8 I. Oh. R. 548 — IR. 

8297 iv. — *-.] — Testatrix devised 
certain lands to F. & Ida wife, pltfs., in 
the following words : “ In equal shares 
<Kt share & snare alike or to the survivor 
of them,*’ & in the event of their 


death to their children in equal shares. 
Testatrix directed that such lands 
should not bo sold or mtgod. F. & 
his wile both survived testatrix ; — 
Held : they took the land absolutely 
os joint tenants. — Field v. Thompson, 
26 N. Z. L. R. 1.— N.Z. 
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8299 . — Anon. (1678), Freem. Oh. 301 ; 

Freem. K. B. 801 ; 22 E. R. 1223. 

8300 . .] — Devise to two, equally to be 

divided, A to the survivor of them, they are joint- 
tenants. — Clerk v. Clerk (1694), 2 Vern. 323 ; 1 
Eq. Cas. Abr. 291 ; 23 E. It. 809. 

Annotation : — Refd. Gould v. Kemp (1834), 2 My. & K. 304. 


8301 . .] — J. being entitled to a debt of 

£20,000 'due from the Crown, devised the same to 
six of his relations, equally to be divided between 
them, share A share alike ; A if either of them die, 
to the survivors or survivor of them. All the 
legatees survived testator, but before the debt 
was recovered, one of them died : — Held : the 
legatees were joint tenants, A the representative 
of the legatee dying, was not entitled to any part 
of this legacy. — Bindon (Earl) v. Suffolk 
(Earl) (1707), 4 Bro. Pari. Cas. 574 ; 2 E. K. 391, 
IT. L, ; revsg., 1 P. Wins. 96, L. C. 

Annotations: — Consd. Haws v. Haws (1747), 3 Atk. 524. 
Distd. Vinor r. Francis (1789), 2 Cox. Eq. Cas. 190. N.F. 
Roebuck v. Dean (1793), 2 Vos. 206. 1 cannot conceive 

upon wlmt ground Lord Covvper’s decree waR reversed 
(Lord Loughborough, O.). Expld. Brograve v . Winder 
(1795), 2 Ves. 031. Consd. Russell v. Long (1799), 4 Ves. 
551. Dbtd. Garland v. Thomas (1804), 1 Bos. & P. N. R. 
82. The decision of Lord Cowper In that case [Lord 
Bindon v. Lord Suffolk) has always been treated as the 
right decision (Lord Mansfield, C.J.). Distd. Cripps 
i\ Walcott (1H19), 4 Madd. 11. Expld. Edwards v. 
Edwards (1852), 15 Boav. 357. Consd. Be Smith's Trusts 
(1878), 9 Ch. 1). 117. Refd. Douglas v. Cl i aimer (1795), 
2 Ves. 501 ; Forry v. Woods (1790), 3 Ves. 204 ; Maberly 
v. Strode (1797), 3 Vos. 450; King v. Tavlor (1801), 5 
Ves. 800 ; Doe d. Long r. Prigg (1828), 8 B. & C. 231 ; 
Homo v. Pillans (1833), 2 My. & K. 15 ; Coopor v. Cooper 
(1855), 1 K. & ,T. 058. 


8302 . - - /] — By a devise, to A. & B. for their 

lives A- the life of the survivor, but, in case B. 
should marry & have issue, then, after the death 
of A., to B. A Jut heirs, but, if B. should die single 
A without issue, then to A. A her heirs, A. A B. 
take a joint estate for life, with contingent re- 
mainders in fee simple, to each in the alternative. — 
Oooptitle V. Btllington (1781), 2 Doug. K. B. 
753; 99 E. R. 481. 

8303 . .] — Survivorship by words in a will 

creating a joint interest ; the intention of severance 
not being sufficiently clear. — Whitmore v. Tre- 
LAWNY (1801), 6 Ves. 129 ; 31 E. It. 975. 

Annotation : — Refd. Lang v. Pugh (1842), 1 Y. & C. Ch. Cas. 

718. 


8304 . — — .] — Jackson v. Jackson (1804), 9 
Ves. 591 ; 32 E. It. 732, L. C. 

Annotations : — Consd. Dale v. Hamilton (1846), 5 Hare, 

369. Distd. Brown v. Oakshot (1857), 24 Bear. 254. 

Consd. Harrison v. Barton (1860), 1 John. & H. 287 ; 

Apld. Williams v. Hensinan (1861), 1 John. A II. 54G. 

Refd. Watoror v. Waterer (1873), 21 W. R. 508. Mentd. 

Burdon v. Barkue (1862), 4 Do G. F. & J. 42. 

8305 . .] — Devise of all his real A personal 

estate wheresoever A whatsoever equally to hie 
sisters M. A E., or to the survivor of them, A to be 
disposed of by the survivor as she may by will 
devise : — Held : the sisters did not take as tenants 
in common in fee ; nor supposing them to be 
tenants in common for life with a contingent 
remainder in fee to the survivor, or with a power 
to the survivor to dispose of the fee by will, was 
it such a contingent remainder as was devisable 
by a will made by one in the lifetime of both the 
sisters, or was the power well executed by such 
will. — Doe d. Calkin v. Tomktnron (1813), 2 
M. & S. 165 ; 105 E. R. 344. 

Annotations: — Refd. Thomas v. Jones (1862), 1 De G. J. & 

8m. 63 ; Milman v. Lane (1901), 85 L. T. 180. 

8306. .] — Devise to the three sisters of 

testator for A during their joint natural lives, & 
the natural life of the survivor, to take as tenants 
in common & not as joint tenants ; remainder to 
trustees during the respective lives of the sisters 
A the life of the survivor, to preserve contingent 


remainders, A from A after their respective 
deceases A the decease of the survivor remainder 
over : — Held : the sisters either took the estate 
as joint tenants to be regulated in its enjoyment 
as a tenancy in common ; or as tenants in common 
with benefit of survivorship. — Doe d. Borwell 
r. Abey (1813), 1 M. A S. 428 ; 105 E. R. 160. 

Annotations: — Consd. Wollen v. Audrewes (1824), 2 Bing. 

126. Apld. Taafe v. Connie© (1862), 10 H. L. Civs. 64. 

8307 . — ~ — .] — Devise to Margaret A Elizabeth, 
of the residue, to them A the survivor of them, 
their heirs exors. for ever Held : they took a 
joint tenancy in fee. — Doe d. Young v. Sotiieron 
(1831), 2 B. A Ad. 628 ; 9 L. J . O. S. K. B. 286 ; 
109 E. R. 1276. 

Annotation: — Refd. Fisher v. Moore (1855), 1 Jur. N. S. 

1011. 

8308. .] — Bequest “ to A. A B. of the sum 

of £25 per annum , each, for A during the term of 
their natural lives, or the life of the longest liver 
of them, for their or her own absolute use A 
benefit ” : — Held : on the death of A., her annuity 
survived to B. for her life. — Hatton v. Finch 
(1841 ), 4 Beav. 186 ; 5 Jur. 548 ; 49 E. R. 310. 

8309. .] — Testator bequeathed his residuary 

personal estate to trustees, in trust to pay the 
interest to A amongst all the children of his 
brother, for their respective lives, A, after their 
deaths, as they should respectively die, he gave 
the principal of their respective shares to their 
respective children ; A, if any of Ids brother’s 
children should die without leaving any child, 
he gave their shares to their surviving brothers A 
sisters for life, A, afterwards, to their respective 
children, in the same manner as their original 
shares were given. One child of testator’s brother 
had three children, one of whom was born after 
testator’s death ; A that child A another died in 
their parent’s lifetime : — field : on the death of 
the parent, the surviving child became entitled 
to the whole share of which the parent had been 
tenant for life. — Amies v. Skillern (1845), 14 
Sim. 428 ; 14 L. J. Oh. 165 ; 4 L. T. O. S. 471 ; 
9 Jur. 124 ; 60 E. R. 424. 

Annotations: — Folld. Kemvortby v. Ward (1853), 11 Hare, 

19G. Consd. Hand r. North (1863), 33 L. J. Ch. 556 ; 

Ruck v. Barwise (1865), 2 Drew. & 8m. 510. Retd. 

Be Hudson, Hudson v. Hudson (1882), 20 Ch. 1). 406. 

8310. — — Moore v. Oleghorn, No. 8459, 
post. 

8311. — — ,| — Milne v. Lor, Addinsell v. 
Loe (1818), 12 L. T. O. S. 240. 

8312. .]- —Testator gave all the property he 

possessed in the parish of K., consisting of houses, 
lands, debts, ready money A other effects which 
lie then possessed, or might possess at the time of 
his decease, A also all Jiis funds in the Bank of 
England or that of the United States of America, 
to his reputed children Anthony, James, A 
Richard, A their heirs, share A share alike, as Boon 
as they should have attained twenty-one : it being 
his will that, if one of them should die before he 
attained that age, his share should vest in A belong 
to the survivors. James died under twenty-one, 
leaving Anthony A Richard surviving ; — Held : 
the share of testator’s property, which James would 
have been entitled to if he had attained twenty- 
one, vested in Anthonv A Richard, as joint tenants. 
— Jones v. Halt. (1849), 10 Sim. 500 ; 60 E. R. 
968. 

8313. .] — Leigh v. Mosley, No. 7733, ante. 

8314. .] — (1) Devise of “ my landed estate 

in Westmoreland,” with their appurtenances A 
all allotments of common now inclosed, to testator’s 
three daughters, “ to be jointly A equally enjoyed 
or divided in case of marriage of any of them, A 
they or the survivor, in case of death, are hereby 
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fully authorised to dispose of the same by will or 
assignment ” : — Held : the first words gave the 
fee, A the second created a joint tenancy, A the 
survivor alone had power to devise. 

(2) Testator gave his “ personal estate, in 
money A funds,” to his three daughters equally ; 
also all plate A furniture, to be shared like the 
personal estate ; also to his three daughters all his 
books, pictures, etc. ; also a leasehold house, 
particularly named : — Held : as to the books A 
leasehold, the daughters were joint tenants. — 
Oookson v. Bingham (1853), 17 Beav. 202 ; 21 
L. T. O. S. 236 ; 1 W. R. 459 ; 51 E. R. 1034 ; 
ajfjfd., 3 De G. M. A G. 668, L. C. A L. JJ. 

8315. .] — Testator gave the interest, 

dividends A annual produce of certain funds to 
trustees, upon trust to pay the same equally to his 
three daughters, M., A., A 8., during their lives A 
the lives of the survivors & the survivor of them, 
during their & her natural life, for their respective 
separate use, A directed that the respective 
receipts of his daughters should be sufficient dis- 
charges for the income, A from A after the decease 
of the survivor of them, in trust for the issue of 
the three daughters who should attain the age of 
twenty-one years. One of the daughters having 
died leaving issue, a question was raised as to the 
parties entitled to the interest which she had 
enjoyed, A the judge held that the daughters of 
testator took under the bequest as joint tenants, 
A not as tenants in common. — P earson v. Orans- 
wick, Cranswick v. Pearson (1863), 9 L. T. 
275, 0. A. 

Annotation : — Refd. Bryan v. Twigg (1867), 3 Ch. App. 183. 

3316, ,] — Testator gave all his real A 

personal property to his widow during her life, A 
after her death gave certain houses to his three 
grandchildren by name, but subject to a further 
life interest- in favour of their mother, A in the 
event of the death of either of them directed his 
or her “ share ” to go to the survivors. One 
grandchild died in his mother’s lifetime but after 
the death of testator’s widow. The ct-. having 
held that the express gift over was limited to death 
in the lifet ime of testator’s w idow : — Held : not- 
withstanding the use of the word “ share ” in the 
gift over, on the true construction of the will the 
three grandchildren took as joint tenants A not 
as tenants in common . — Be Schofield, Baker v. 
Oheffinb, [1918] 2 Oh. 64; 87 L. J. Oh. 510; 
118 L. T. 755 ; 62 Sol. Jo. 488. 

Survivorship generally.] — See Sect. 27, post. 

(d) Gift to Several with Provision for Future 

Division. 

8317. Joint tenancy created.] — Anon. (1552), 
Beni. 19 ; 73 E. R. 914. 

Annotation : — Refd. Fisher v. Wiggs (1700), 1 Salk. 391. 

8318. .] — Webster v. Bradbury (1572), 3 

Leon. 19 ; 74 E. R. 513 ; sub nom. Webster v. 
Garbery, Dal. 77. 

8319. .] — A devise of “ all my lands A 

goods, after my debts A legacies paid, to A. & B. 
my children, equally to be divided between them,” 
passes an estate for life only in joint tenancy. — 
Dickins v. Marshal (1594), Oro. Eliz. 330; 

PART XVI. SECT. 19, SUB-SECT. 10. 

—A. (d). 

h. General rule.) — Although a direc- 
tion to divide property upon a cer- 
tain event might be consistent with 
a joint tenancy until the event hap- 
pened, yet clear words are necessary 
to bring about that result.— /&> Hound. 

Chandler v. Hoqno (1908), 8 S. R. 


Gouldsb. 182; 78 E. R. 579; sub nom. Deacon v. 
Marsh, Moore, K. B. 594. 

Annotations : — Refd. Fisher v. Wigg (1699), 1 Ld. Raym. 

622 ; Cole v. Rawiinson (1702), 2 Ld. Raym. 831 ; Moor v. 

Denn D. Mellor (1800), 2 Bos. & P. 247 ; Bowon v. Snow- 

croft (1837), 2 Y. & C. Ex. 040 ; Gatenby v. Morgan 

(1876), 1 Q. B. D. 685. 

8320. .] — Wherinwood v. Shawe (1602), 

Jenk. 263 ; 145 E. R. 188. 

8321. .] — Gift of a legacy upon trust to pay 

the income to w r ife for life, A after her death to 
pay the interest to testator’s three sons “ for their 
natural lives, in equal shares,” A after their decease 
he gave one-third of the fund to the children of 
each of them in equal shares A proportions, to be 
paid when A as they should respectively attain the 
age of twenty-one years, A directed that the interest 
be paid to the children until they should attain 
twenty-one, A he gave the residue to the same 
three sons : — Held : the life interest was, notwith- 
standing the words in equal shares, a joint tenancy ; 
A one of the three sons having survived, took the 
whole income ; A on the death of the survivor, 
the capital was divisible among the children of the 
sons in throe shares, per stirpes , A not per eapita . — 
Begley v. Cook (1856), 3 Drew. 662 ; 28 L. T. 
O. S. 138 ; 5 W. R. 66 ; 61 E. R. 1056. 

Annotations : — Consd. Wood v. Draycott (1863), 2 New Rep. 

55. Refd. Be IIutchiiiBon's Trunin (1882), 21 Ch. D. 811. 

8322. .]-- A devise to two persons, in terms 

importing a joint tenancy, is not changed into a 
tenancy in common by a subsequent gift over of 
the “ estate ” of one of them upon a certain con- 
tingency. 

Testator devised his real estate to his wife A 
his son D. A he then proceeded thus : “ If my 

son D. shall happen to die without issue living, 
my will is that all his estate is In be divided 
between all my children in equal shares,” A ” if 
my wife will intermarry she is to enjoy none of my 
property”; — Held: (1) the wife A T), took as 
joint tenants ; (2) the wife having died in the 

life of testator A D. having survived testator A 
died a bachelor, the whole estate was divisible 
between testator’s children, A D.’s representatives 
took his share out of it. — E dwardes v. .1 ONES 
(1864), 33 Beav. 348 ; 55 E. R. 402. 

Annotation : — Generally , Refd. Be Rchoflold, Baker v. Chofflns, 

[1918] 2 Ch. 64. 

8323. .J— -Testator devised to trustees three 

freehold houses in trust for the joint benefit of his 
two daughters ; . . . but in case either of his 
daughters married A had a child or children, 
then such child or children should have the 
mother’s share. Both daughters married A 
died without having had a child Held : the 
daughters took a joint equitable estate in fee 
simple. — Yarrow v. Knightly (1878), 8 Oh. D. 
736 ; 47 L. J. Oh. 874 ; 39 L. T. 238 ; 26 W. R. 
70 f, 0. A. 

Annt)talion : — Refd. Moryosoph v. Moryosoph, [1920] 2 Ch. 

33. 

(e) Gift to One and His Children . 

See Sect. 19, sub-sect. 13, post. 

( / ) Other Cases. 

8324. Gift to wife until daughter attains full age 
— Then to wife & daughter for their lives.] — Devise 
to a wife until his daughter attain full age, A then 
to the wife A daughter for their lives, they hold in 


N. S. W. 646 ; 25 N. S. W. W. N. 200. 

— AUS. 

k. .]— Re Neilson, 28 N. Z. 

L. R. 733. — N.Z. 

PART XVI. SECT. 19, SUB-SECT. 10. 
—A. (f). 

l. Gift to wife — Whether absolute Qift 


or joint tenancy.) — C. gave his real & 
personal estate to his wife, J. E. C., 
*' for the use & benefit of herself & onr 
dear daughter E. W. C./’ & upon the 
death of his wife the whole of his 
estate was “ to revert to mv dear 
daughter E. W. O. aforesaid for her 
sole use & benefit ” ; A he appointed 
his wife sole extrix . : — Held ; during 
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joint tenancy. — B lock v . Pagrave (150(P Cro 
Eliz. 532 ; 78 E. R. 770. h 

Annotation: — Reid. Soattergood v. Edge (1699), 12 Mod. 

Iv6p* 2 7 o« 

8325. Gift to one — & the Issue of his body law- 
fully begotten.] — Re Wyncu’s Trusts, Ex v 
Wynch, No. 8853, post. 

8326. & to his lawful Issue.] — Testator 

gave a fund to A. for life, & afterwards “ to his 
lawful issue.” A. left him surviving four children 
& one grandchild : — Held : they all took as joint 
tenants. — Re Corlass (1875), 1 Ch. D. 4(10; 45 
L. J. Ch. 118 ; 33 L. T. 030 ; 24 W. R. 204. 

Gift to alternative donees.] — See Nos. 6590- 
0596, ante. 

Gift to right heirs.] — See Descent, Vol. XVIII., 
p. 8, Nos. 50, 51. 

Gift to co-helresses by name.] — See Descent, 
Vol. XVIII., p. 10, Nos. 75, 76. 

. B. Tenancy in Common. 

{a) In General. 

See Law of Property Act , 1925 (c. 20), ss. 34-36 ; 
Real Property, Vol. XXXVIil., pp. 685-698. 

8327. Words Indicating severance of estate.] — 
The principle with regard to a tenancy in common 
is now clearly settled ; wherever the words 
amount to a severance or distribution of the 
estate, the legatee takes as tenant in common 
(Macdonald, (\B.).— Gant v . Laurence (1811), 
Wight, 395 ; 145 10. It. 1391. 

Annotaiums : — Consd. Beunott v. Honldsworth (1911), 104 

L. T. 304. Refd. lie Woolley, Worm aid v. Woolley, [19031 

2 Ch. 206. 

8328. .] — Testator by his will appointed A. 

& 11. his exorH. & trustees, A after providing a fund 
for the payment of his debts A legacies. A all legacy 
duties, gave his residuary (‘state to his trustees for 
their absolute use A benefit. By a codicil he 
a] ^pointed (’. an additional exor. A trustee of his 


will, A declared that the residuary bequest should 
be read as if the names of A., B., A C. were inserted 
instead of the names of A. A B., “ so that. 0. 
should participate in such bequest free from legacy 
duty with A. A B.” A. died before testator : — 
Held: the effect of the codicil was to make A., 
B., A O. tenants in common of the residue, A A.’s 
share lapsed to the next of kin. 

I caimot doubt, having regard to the authori- 
ties respecting the effect of such words as 
” amongst ” A “ respectively ” that anything 
which in the slightest degree indicates an intention 
to divide the property must be held to abrogate 
the idea of a joint tenancy, A to create a tenancy 
in common (Lord IIatiterley, C.). — Robertson 
v. Fraser (1871), 6 Ch. App. 696; 40 L. J. Ch. 
776 ; 19 W. R. 989, L. C. 

Annotations : — Consd. Re Woolley, Wormald v. Woolley, 

[1903] 2 Ch. 206 ; Re Ward, Partridge v. IIoare*Ward, 

[1920] 1 Ch. 334. 

8329. .J — (1) Where the ct., in construing 

a will, can find words implying an intention to 
sever a gift to several persons, it will favour a 
tenancy in common rather than a joint tenancy. 

(2) The words “ all A every ” the children of a 
certain individual do not import any intention to 
sever.- — Binning v. Binning (1895), 39 Sol. Jo. 
622 ; 13 R. 654 ; sub nom. Billing v. Billing, 11 
T. L. R. 502. 

Particular words of severance.] — See Sub-sect. 
10, B. (c), post. 

(b) Indication of Severance of Estate. 
i. In General. 

8330. Devise subject to charge — Payable In 
equal shares — From each devisee.] — A devise of 
a term to A. A B. paying £25 a year out of the 
rents to one during his life, viz. £12 10s. by each 
of them, is a tenancy in common. — K ew v . Rouse 
(1685), 1 Vern. 353 ; 23 E. R. 517, L. C. ' 


t lie lifetime of E. W. C. A J. E. C. 
E. W. C. was entitled to a one-half 
share of the net income of the estate 
of (’. — Tie (’h iMHEiifl (1924), 20 Tas. 
L. It. 2.L AUS. 

m. Clift to m'doir <f- children .]- — 
Testator devised A bequeathed all Ills 
real A personal estate to his wife to 
hold the same unto her for life for the 
benefit of herself A their children, & at 
her death to be divided equally among 
Hilt'll of their children as should then be 
living : —Held : the widow hold the 
property in trust for herself A the 
childreu, A during hor lifetime the 
widow A children were equally Sc 
joint ly entitled to the income thereof. — 
Re smith’s Will, Smith v. Smith, 

1 1905] V. L. It. 470.— AUS. 

n. .] — Testator willed as follows : 

" I give, devise, & bequeath to my 
exor. & extrix.” (of whom one was pltf., 
testator’s widow) “ all my real Sc 
personal property of every kind what- 
soovor, for tno benefit of my children, 
sharo A share alike, A 1 o my wife while 
she continues my widow, & I give to my 
said exor. A extrix. power to sell any 

>art or the whole of my real property 
or the support A maintenance of my 
children A my wife while she remains 
my widow”: — Held: the widow A 
the children took the real & personal 
property jointly, she during widow- 
hood, A they share & shore alike 
absolutely ; she did not take an 
immediate estate in the whole with 
reversion to her children. — D onald il 
Donald (1884), 7 O. R. 669.— CAN. 

o. Gift to testator's wife <& brothers 
— As residuary legatees.) — M* Don- 
nell v. Jebb, 16 I. Ch. R. 350.— IR. 

p. .] — Testator gave & be- 

queathed all his real & personal estate 
to his wife & two brothers, to hold in 

J. — VOL. XUV, 


trust for the boneflt. of bis wife A 
children. He left his wife & ton 
children, all but one under ago, bim 
surviving: — Held: these words did 
not indicate uny intention that, the 
widow should take for life, A she A 
tiie children tooK in equal shares as 
joint tenants. — Blundell v. Blun- 
dell (1895). 14 N. Z. L. L*. 184. -N.Z. 

q. IVish expressed as to disposal 
of share by survivor — Whether joint 
tenancy created.] — Auhttv v. Austin, 
27 N. Z. L. it. 1099.— N.Z. 

r. (lift to wife <(' children.] — 
Testator left a will in the following 
form : “I do hereby bequeath unto 
my wife C. M. all my real A personal 
estate A property of whatsoever kind 
for hor use A that, of our children, A 
I appoint my wife ext,ri.\. of iny 
will field : the wife A children took 
the property as joint tenants. * Matiik- 
ron r. Mathkson (1915), 34 N. Z. 
1,. R. 248.- - N.Z. 

t. Effect of bequest "to A. for 
the benefit of herself & of her sister U ." J 
— Under a bequest “to A. for the 
benefit of herself A of her sister B.” 
each sister had a vested bonefleial 
right in foe to one-half of the bequest. 
— Macpiikrson v. Macpherson’s 
Curator Bonis (1894), 21 R. (Ct. of 
Sess.) 386 : 31 Sc. L. R. 271 ; 1 

S. L. T. 449.— SCOT. 

PART XVI. SECT. 19, SUB-SECT. 10. 

— B. (a). 

8327 1. Wards indicating severance of 
estate. y— McFadyen v. McFadyen, 27 
O. R. 598. — CAN. 

8327 U. .] — Synge v. Hales 

(1814), 2 Ball A B. 506. — IR. 

8327111. .) — Cochrane’s Trus- 
tees v. Cochrane, [19141 S. C. 403 ; 
[1914] 1 S. L. T. 273.— SCOT. 


a. Devise to children who should attain 
age of twenty-one years or marry .) — G. 
by his will, devised to his trustees 
certain real estate to hold the samo in 
trust for his three children. H. G., 
M. A. G., A C. G. for such of them as 
should attain the ago of twenty -one 
years or should be or bad been 
married : — Held: the children took as 
tenants In common.— -Re Gt.over 
(1901), 3 S. A. L. H. 104.— AUS. 

b. Trust for payment ” by equal 
quarterly jxiymcnts during their lives ” 
— Whether direction as to mode of pay- 
ment or words showing extent of gift .) — 
Re Hay (1901), 3 H. A. L. It. 92.— 
AUS. 

c. Gift to widow ct' issue.) — A 
testator who died Oct. 1, 1853, devised 
his estate, upon trust, inter alia , os 
follows : ** To pay my debts A funeral 
expenses, A manage the said premises 
so given, granted, devised, A conveyed 
to the said exors. in whatever manner 
they consider most advantageous for 
my wife A my issue, who I will A 
declare to be entitled to receive the 
benefit, of any A every portion of the 
aforesaid lands, goods,” etc. : — Held : 
the widow A children of testator took 
as tenants in common. — Shaw v. 
TnoMAB, 19 Gr. 489. — CAN. 

d. Devisees to divide property “ as 
they shall deem most equal dt just .”] 
— Testator devised to his sons C. A F., 
the land in question with the mills 
thereon erected, “ the said land A 
mills to be held & divided by the said 
C. A F., as they shall deem most equal 
A just ” ; A a direction was adaed, 
that they should equally contribute 
towards during their lives, A to the 
payment of fids debts : — Held : the 
devisees took a fee as tenants in com- 
mon, not as joint tenants. — I ngalls 
v. Arnold, 14 U. O. R. 296.— CAN. 

3 R 
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8331. Gift of fund for settlement on children.] — 

Handers v. Ballard (1688), 3 Rep. Ch. 2 14 ; 21 
E. R. 770 ; sub nom. Saunders v. Browne, 2 
Vem. 46 ; sub nom . Anon., Carth. 15, L. C. 

Annotations : — Reid. Perkins v. Baynton (1781), 1 Bro. G. C. 
118 ; Campbell v. Campbell (1792), 4 Bro. 0. C. 15. 

8382. Provision for survivorship.] — Devise by 
testator to liis five children A the survivors A 
survivor of them, A the exors. A administrators 
of such survivor, share A share alike, as tenants 
in common, A not as joint tenants, is a tenancy in 
common in fee. — B ose d. Vere v. Hill (1766), 3 
Burr. 1881 ; 97 E. B. 1149. 

Annotations : — Consd. Garland v. Thomas (1804), 1 Boh. & 
P. N. R. 82. Reid. Doe d. Borwoll v. Abev (1813), 1 M. 
& S. 428 ; Edwards v. Symons (1815). 2 Marsh. 24; 
Haddelsey t\ Adams (1856), 22 Beav. 266 ; He Gresson’s 
Trust Estate (1864), 2 be G. J. & Sm. 428 ; Re Maunder, 
Maunder v. Maunder (1902), 87 L. T. 262. Mentd. Doo d. 
Lon* v. Prlgrs (1828), 8 B. & C. 231. 

8833. .] — Words of survivorship in a will 

shall not defeat the effect of words importing a 
tenancy in common ; but shall be referred to 
some time, as the death of the tenant for life ; or 
even to the deatii of testator, though a construc- 
tion not to be adopted, if there can be any other. — 
Bussell v. Long (1799), 4 Vos. 551 ; 31 E. R. 283. 


Annotations : — Consd. Now-ton v. Ayscougb (1815), 19 Vos. 
534 ; Cripps r. Wolcott (1819), 4 Madd. 11. 


8334. .] — Devise to the use A behoof of 

testator’s niece S. A his two nieces E. A A. A the 
survivor A survivors of them, A the heirs of the 
body of such survivor A survivors as tenants in 
common, A not as joint tenants :— // eld : under 
this devise 8., E. A A. took as tenants in common. 
— Garland v. Thomas (1801), l Bos. A V. N. R. 
82 ; 127 E. R. 389. 

Annotations Refd. Alt v. Grosory (1856), 8 Do G. M. & G. 
221 ; Re Gregeon’e Truat Estate (1864), 2 De G. J. A Sm. 
428 ; he Maunder, Maundor v. Maunder (1902), 87 L. T. 
262. 


8835. .] — Bequest to A. A B., with benefit 

of survivorship ; as to the moiety of B., at B.\s 
death, to A., her exors., administrators A assigns : 
— Held: A. A B. took as tenants in common.- 
Paterson v. Holland (1860), 2s Beav. 317 ; 51 
E. B. 399. 

8336. - .] — A gift to A. A B., in terms creat- 
ing a joint tenancy, followed by a proviso for 
survivorships to B. if A. died without children : — 
Held : to create a tenancy in common. -Ryves 
v. Ryveb (1871), L. K. 11 Eq. 539 ; 40 L. J. Ch. 
252. 

Annotation : — Mentd. Stead r. Hardaker (1873), L. R. 
15 Eq. 175. 


8337. Gift to vest as donees come of age.] — 

Bequest to A. for life, A after her decease to her 
children when they arrived at twenty-one. A. 
had two children, both of whom attained twenty- 
one : — Held : they were tenants in common. — 
Woodgate v. Unwin (1831), 4 Sim. 129 ; 58 E. B. 
50 ; sub nom. Woodgate v. Atkins, 9 L. ,T. O. S. 
Gh. 166. 


Anno^iona -^Cpnid Kenworthy t>. Ward (1853), 11 Hare 
196 - jpPld. Booth v. Alington (1857), 3 Jur. N. 8. 835 
.JP™ H Grpgor c. M'Gregor (1869), 1 Dc G. F. & J. 63 
i*td. Re AsplnalTs Settlement Trusts (1861), 30 L. J. Ch 

North (1863), 3 New Rep. 239 
Djstd. Ruck v. Barwise (1865), 2 Drew. & Sm. 510. 

8338. — Testator gave all his estates, rea 

A personal, to his exors., in trust to be disposed 
of by them as after mentioned. II o then gave all 
Ins real estates, houses, A lands, to his wife, foi 


life : “A after the decease of my wife, I give my 
houses, lands A estates in B. to J. B., but at his 
death, I will that the whole shall be for the use of 
J. B.’s wife A children, A which children, at the 
death of their mother, shall inherit the same 
jointly, during their lives ; A if the children 
shall die before they arrive at the age of twenty- 
one, I will that my houses A estates at B. go to H.,” 
who was testator’s heir. 

J. B. A his wife had three daughters & one son. 
The daughters were living at the date of the will, 
A at testator’s death. The son was born after- 
wards. After the death of J. B., but in the life- 
time of his wife, two of the daughters died intestate 
A unmarried, one before A the other after attain- 
ing twenty -one, leaving their brother their heir. 
After the deaths of tho prior devisees, the son A 
the surviving daughter, both of whom had long 
attained twenty-one, executed a deed in the 
nature of a recovery, by which they limited the 
lands in B. to the use of themselves A their heirs 
as tenants in common : — Held : they took an 
estate in fee simple, as tenants in common, in the 
lands in B. — Spry v. Bromfteld (1841), 10 Sim. 
94 ; 7 M. A W. 545 ; 10 L. J. Ex. 457 ; 59 E. B. 
548 ; subsequent proceedings , 10 Sim. 224. 

8339. .] — A gift to persons vesting as they 

should come of age creates a tenancy in common. — 
Hand v. North (1863), 3 New Bep. 239; 33 
L. .T. Ch. 556 ; 9 L. T. 634 ; 10 Jur. N. S. 7 ; 12 
W. B. 229. 

Annotation : — Reid. Ruck v. Barwiso (1865), 2 Drew. A 8m. 

510. 

8340. .] — Testator bequeathed property to 

a tenant for life, A after her death to her children : 
— Held : the children took as joint tenants. 

Semble : had the gift been made contingent on 
their attaining twenty-one, they would have 
taken as tenants in common. — Buck v. Bar wise 
(1805), 2 Drew. A Sm. 510 ; 35 L. J. Ch. 16 ; 12 
L. T. 841 ; 13 W. R. 1016 ; 62 E. B. 713; sub 
nom. Buck v. Barwise, 6 New Bep. 375. 

8341. Gift to next of kin — According to Statute 
for Distribution.] — Bequest of personal estate 
“ upon trust to pay the dividends to J. B. for 
life, A then to T. B. for life, A the life of the 
survivor ; A after the death of the survivor, the 
trustee to stand possessed of A transfer the same 
to such person or persons as should at the time of 
the decease of J. B. be entitled thereto as his next 
of kin under the Statute for the Distribution of 
the effects of intestates.” At the death of J. B. 
there were two next of kin of testator, of whom one 
died shortly afterwards : — Held : they took the 
fund as tenants in common. — Horn v. Coleman 
(1853), 1 Sm. A G. 169 ; 22 L. J. Ch. 779 ; 20 
L. T. O. S. 290 ; 17 Jur. 408 ; 1 W. B. 194 ; 65 
E. B. 73. 

Annotations : — Consd. Bullook v. Downes (1860), 9 H. L. 
Cas. 1. Distd. Re Greon wood's Will (1861), 3 Gift 390. 

8342. .1 — Bequest to A. for life, A 

afterwards to his children, A in default, “ then ” 
unto the persons “ of the blood or next of kin ” of 
testator “ as would, by virtue of the Statute of 
Distributions, have become A been then entitled 
thereto, in case testator had died intestate.” A. 
died without issue: — Held: (1) the class com- 
prising the ultimate gift was to be ascertained on 
the death of testator, A not of A. ; (2) the class 
took as tenants in common, notwithstanding the 
exclusion of testator’s widow. — Downes v . Bul- 
lock (1858), 25 Beav. 54 ; 53 E. B. 556 ; affd. 
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sub nom. Bullock v. Downes (1800), 0 H. L. Oas. 
1 ; 3 L. T. 194, H. L. 

Annotations : — As to (1) Apld. Miohell v. Bridges (1864), 11 
L. T. 727. Consd. Day v. Day (1870), 18 W. H. 417. 
Apld. Cusack v. Rood (1876), 24 W. R. 301. Distd. lie 
Morley's Trusts (1877), 25 W. R. 825. Apld. Morlimore 
v. Mortimore (1870), 4 App. Cas. 448 ; Clarko v. Hayno 
(1889), 37 W. R. 667. Consd. Hood v. Murray (1880), 14 
App. Caa. 124 ; He Rees, Williams v . Davies (1890), 44 
Cn. D. 484 ; Re Nash, Rrall v. Bcvan (1894), 71 L. T. 5. 
Apld. Re Ford, Patten v. Sparks (1805), 72 L. T. 5 ; Re 
Wilson, Wilson v. Batchelor, [1907 J 2 Ch. 572. Consd. 
Re Helaby, Noato v. Bo'/Ao (1914), 84 L. J. Ch. 082 ; Re 
Mollish, Day v. Withers, [ 1 01 6] 1 Ch. 562. Distd. Hutchin- 
son v. National Refuges for Homeless & Destitute Children, 
[1020] A. C. 704. Held. Chalmers v. North (1860), 28 
Beav. 175 ; Lees v. Massey (1861), 3 Do G. F. & J. 113 ; 
Royds v. Roy da (1863), 1 New Rep. 516 ; Travis v. Taylor 
(1866), 12 J ur. N. S. 791 ; White v. Hpringett (1860), 4 
Ch. App. 300 ; Sturge & G. W. Ry. (1881), 10 Ch. 1). 444 ; 
Rc King’s Sottlmt., Gibson v. Wright (1880), 60 L. T. 745 ; 
Re Winn, Brook i\ Whltton, [1010] 1 Ch. 278. As to 
(2) Apld. Re Ranking’s Sottlmt. Trusts (1868), L. R. 6 Eq. 
601 ; Re Nightingalo. Bowden v. Griffiths, [1900] 1 Ch. 
385. Generally, Montd. Stockdalo v. Nicholson (1867), 
L. R. 4 Kq. 359 ; Re Roby, Hewlett v. Newington, [ 1 90 8 J 
1 Ch. 71. 


8343. .] — The rule of construction 

established by Bullock v. Downes , No. 8342, ante, 
is that where there is a gift to a class to be ascer- 
tained by reference to Statute of Distributions, not 
only the objects of the gift, but the shares & 
manner in which those objects take, are pvimd 
jade to be ascertained according to the statute. 
Such a rule of construction ought not to be frit- 
tered away by nice distinctions as to the particular 
words used. The members of a class to be so 
ascertained will therefore, unless the will shows 
clear evidence of a contrary intention, take as 
tenants in common & not as joint tenants. — Rc 
Nightingale. Bowden v. Griffiths, f 1900 J 1 
( 'll. 3S5 ; 78 G. J. Ch. 19b ; 100 L. T. 292. 

8344. Gift to A. & B. “ or their heirs.”] — 
Testator gave liis real «.N personal estat e upon trust 
as to the income for his brothers E. & C. or the 
heirs of their bodies, declared that if either 
brother should die leaving heirs of liis body, then 
the. share of such brother should descend to such 
heirs, but if one brother should die without lawful 
issue then the whole income should be paid to the 
surviving brother, or in ease of his death also to 
his lawfully begotten heirs ; but in case both 
brothers should demise without issue lawfully 
begotten, then the whole property should be 
divided among testator’s nearest of kin; & 
testator appointed exors., with power to appoint 
other exors., as to them might seem tit, also with 
full power to get in & receive all moneys or 
securities for money, A to sell, dispose of & 
convert into money all other liis roal & personal 
estate either by public auction or private contract, 
as to them should seem meet: — Bold: the 
brot hers took the real estates as tenants in common 
in tail, with cross remainders in tail, with re- 
mainder to the next of kin in fee. — Greenway v. 
Greenway (I860), 2 Do G. E. & J. 128; 29 
G. J. Oh. 001 ; 15 E. It. 570, L. JJ. 


Annotations : — Distd. Rr Whitehead, Whitehead v*. Hemsley, 

11020] 1 Ch. 298. Re!d. Re Clerko, CIowob v. Clerke, [1915] 

2 Ch. 301. 

8345. Gift to parents & children — Children sub- 
stituted for deceased parents.] —Gift among all & 
every testator’s “ brothers <fc sisters who should 
bo then living, & the children of such of them as 
should bo then dead ; such children to take their 
respective parent’s share only”: — Held: the 
children of testator’s brothers & sisters took their 
parent’s share as tenants in common, inter sc . — 
Shepiierdson v. Dale (1800), 13 L. T. 099; 12 
Jur. N. S. 150. 

Annotation : — N.F. Re Yates, Bostock v. D’Eyncourt, [1891] 

3 Ch. 53. 


.] — See, aUo, Nos. 0590-0596, ante. 


8346. Disposition of fund at discretion of execu- 
tor.] — Testator gave £3,000 to his exors. upon 
trusts for the benefit of M. during her life, & from 
& immediately after her death ” in trust for the 
benefit of her children, to do that which they, my 
exors., my think most to their advantage.” The 
exors. died in the lifetime of M. : — Held: the 
children of M. who were living at the time of her 
death were entitled to the fund in equal shares as 
tenants in common. — Re Phene’s Trusts (1868), 
L. It. 5 Eq. 340. 

Annotations : — Consd. Armstrong v. Armstrong (1869), L. It. 

7 Eq. 518 ; Wilson v. Duguid (1883), 24 Ch. D. 24 4. 

8347. Gift with maintenance & advancement 
clause.] — 'Testator devised & bequeathed his 
residuary estate upon trust, in tlie events which 
happened, after the deatli of the life tenant, for 
division between & amongst the members of a 
class then living, & the issue per stirpes of any of 
them who should be then dead. lie gave his 
trustees a power “ during the minority of any 
legatee entitled ” under the will, to apply to main- 
tenance the whole or part of 11 the annual income to 
which any such infant legatee shall for the time 
being be actually or presumptively entitled ” & 
a power “ from time to time during the minority 
of any male legatee ” under the will, to apply to 
liis advancement ” all or any part of the capital 
to which such legatee shall be presumptively 
entitled for the time being.” On the death of the 
life tenant a summons was taken out for construc- 
tion of the residuary gift: — Held: the gift to 
“ issue ” of deceased members of the class was to 
be restricted to children of such members, the 
maintenance <fc advancement clauses applied to 
such children ; & therefore such children took as 
tenants in common in equal shares & not as joint 
tenants. — B ennett v. IIouldswortii (1911), 104 
L. T. 304 ; 55 Sol. Jo. 270. 

8348. — .] — An advancement clause that 

applies during the minority of “ any person 
entitled to a benefit ” under a will is a sufficient 
indication that the members <>f any class, whether 
that class he original or substitutionary, are to 
take as tenants in common . — Rc Dtjnn, Carter 
r. Barrett, [1910] 1 Ch. 97 ; 85 L. J. Ch. 108 ; 
113 L. T. 1200 ; 00 Sol. Jo. 175. 

Annotation : — Distd. Re Ward, Partridge v. Hoare-Ward, 

[1920] 1 Ch. 334. 

8349. .] — An express power conferred on 

trustees to apply all or any part of the “ annual 
income arising from any property or share or shares 
of property ” to which any minor or minors may 
he entitled, or presumptively entitled under the 
will, in or towards the maintenance or advance- 
ment of such minor or minors is a sufficient 
indication that the members of the class to which 
it applies are intended to take as tenants in 
common & not as joint tenants. — Re Ward, 
Partridge v. XIoare-Ward, [1920] 1 Ch. 331; 
89 L. J. Ch. 181 ; 122 L. T. 330 ; 01 Sol. Jo. 115. 

8350. -.] — Testator, who died in 1878, 

bequeathed his residuary estate to trustees upon 
trust out of the income thereof to pay certain 
annuities & to stand possessed of the surplus 
income upon trust to pay & divide the same among 
such of the children of his daughter S. as might be 
living at his death in equal shares for their lives, 
& after the death of any or either of those children 
leaving a child or children surviving such child or 
children were to be entitled to the share which 
would have been his her or their parents’ if living. 
Upon the death of the survivor of S.’s children 
his residuary estate was to be divided amongst their 
children living at the decease of such survivor. 
The will gave power to the trustees to pay & apply 

3 R 2 
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Sect. 19. — Quantity of interest given : Sub-sect. 10, 
B. ( b ) i ii. & irL, & (c) i., ii. & Hi.] 

such parts as they should think fit of the income 
of the share or interest to which any minor taking 
any interest under the will should or might for the 
time being be entitled under the several trusts 
thereinbefore declared for or towards the mainte- 
nance, education or putting out in life of such minor 
in the meantime or until their respective shares & 
interests should become vested or payable. It 
was further declared that any interest given by the 
will to any person who might be or become a 
married woman should be for her separate use free 
from marital right or control without power for 
her to anticipate the same interests or any of them. 

The daughter S. predeceased testator having had 
five children all of whom survived testator. Three 
of them afterwards died k G. one of thoso deceased 
children, left him surviving four children. Upon 
the death in 1923 of one of those four children a 
question arose between the personal representative 
of that deceased child k t he three surviving children 
whether the children of G. were entitled its joint 
t enants or as tenants in common to the share of the 
surplus income of the residuary estate during the 
lives of their aunts the two surviving cliildren of 
S. : — Held : neither of the clauses as to separate 
use or restraint on anticipation had the effect of 
converting the primfi fane construction of that gift 
of the income to those four grandchildren of 8. as 
joint tenants into a gift to them as tenants in 
common. — Be Gardner, Ellis v. Ellis, [1924] 
2 Ch. 243 ; 93 L. J. Cli. 480 ; 131 L. T. 530 ; 68 
Sol. Jo. 595. 

Particular words of severance .] — See Sub-sect. 
10, B. (r), post. 

ii. Provision in Will for Tenancy in Common. 

8351. Whether tenancy In common.] — H ose d. 
Vere r. Hill, No. 8332, ante. 

8352. — — .]- — Gift of a particular fund for life, 
then to residuary legatees as such ; then the 
residue given to them as tenants in common : 
the particular fund is part of the residue, k vests 
accordingly in common. — P itt v. Ben yon (1785), 1 
Bro. C. C. 589 ; 28 E. 11. 1315, L. C. 

8353. — — .] — Testator devised all his real estate 
to his sister for life ; remainder to her children as 
she should appoint ; for want of appointment, to 
all her children & their heirs as tenants in common. 
Ilia sister having two daughters, by a codicil, 
declared to be a codicil to his will not then at hand, 
he gave one of them an annuity ; k directing his 
annuities to be paid out of his 3 per cent stock he 
charged them on his real estate in case of a 
deficiency ; &, directing the residue of his personal 
estate to be invested in freehold lands k here- 
ditaments, he recommended to his sister to settle 
k convey or join with her husband in settling k 
conveying all his estates & property, which she 
might derive from him after his decease, to the use 
of her two daughters for life in such parts shares k 
proportions as she should approve, with remainder 
to their respective issue, k cross-remainders, k 
the usual powers & clauses in strict settlement. 
Testator’s sister died in his life ; k her two 
(laughters were his co-heiresses. Some real estates 
were purchased between the executions of the will 
k codicil. As to the real estate the will is not 
revoked, but is republished, by the codicil ; & 
the two nieces are entitled to all the real estates & 
to those directed to be purchased as tenants in 
common in fee. — M eggison v . Moore (1795), 2 
Ves. 030 ; 30 E. K. 813, L. C. 

Annotations : — Reid. Knight v. Knight (1840), 3 Beav. 148. 

tfentd. Greene v. Marsden (1863), 1 Eq. Hep. 437. 


8354. — .]— Garland v . Thomas, No. 8334, 
ante. 

8355 . — .] — A. devised all his hereditaments to 
his sister E. T. k to her daughters A. S. & F. T., 
their heirs k assigns, equally to be divided between 
them as tenants in common, for k during the life 
of E. T. ; k after her death he devised the third 
part “ so devised to his sister for her life as afore- 
said,” to A. S. k E. T. in fee : — Held : all the estate 
passed under this will, k the daughter’s A. S. & 
E. T. Look a fee in two-thirds, with a remainder in 
fee in the other third part after the death of the 
mother. 

The will then proceeds thus : “ equally to be 

divided between them as tenants in coinmon, k 
not as joint tenants, for k during the life of E. T." 
These words show how the estate was to bo enjoyed 
by the mother k daughter during the life of the 
mother, namely, as tenants in common (Hol- 
royd, G.). — Hoe d. Wolfe v. Allcock (1817), 
1 B. k Aid. 137 ; 106 E. K. 51. 

Annotations : — Reid. Alt v. Gregory (i860), 8 De G. M. & G. 

221 ; (Jrofta v. Middleton (I860), 8 De G. M. 6c G. 192. 

Mentd. lie MorodittTa Trust (1804), 10 L. T. 665 ; Sampson 

v. Sampson (1809), L. It. 8 Eq. 479. 

8356. .] — Medlycott v. Jortin (1821), 2 

Brod. k Bing. 632 ; 6 Moore, C. P. 1 ; 129 E. R. 
1109. 

8357. .] — A. devises real estate to “ all his 

children, as tenants iri common during their 
respective lives, k afterwards to their issue, as 
tenants in common.” A.’s children are devisees 
of an estate tail, as tenants in common ; A.’s 
grand children take nothing. — Harrison v. Harri- 
son (1844), 7 Man. k G. 938 ; 8 Scott, N. R. 862 ; 
14 L. J. C. P. 28 ; 9 Jur. 112 ; 135 E. R. 381. 

Annotation : -- Reid. Van Grutton r. Foxwoll, Foxwoll v. 

Van Urutten, [1897] A. C. 058. 

8358. -.] — Testator devised real estates to 

trustees k their heirs upon trust, to permit A. k 
his wife to receive the rents during their lives, k 
apply them for the maintenance of his four grand- 
daughters, k alter the decease of A. k his wife 
testator devised the estate to i lib four grand- 
daughters as “ tenants in common, & not as joint 
tenants during the term of their respective natural 
lives, with benefit of survivorship,” witli remainder 
to the trustees k their heirs to support contingent 
remainders, with remainder to the issue male of 
liis four granddaughters successively, with re- 
mainder to his own right heirs : — Held : the 
granddaughters took estates for life as tenants 
in common, with benefit of survivorship, with 
several inheritances to their respective issue in 
tail.— Haddelsey v. Adams (1856), 22 Beav. 266 ; 
25 L. J. Ch. 826 ; 27 U. T. O. S. 148 ; 2 Jur. N. S. 
724 ; 52 E. R. 1110. 

Anttotation Reid. Taaffe t\ Conmoo (1802), 10 II. L. Cas. 

04. 

8359. .] — Testatrix devised k bequeathed 

all her real k personal estate to trustees upon trust 
to pay a competent portion of the annual proceeds 
thereof for the maintenance, education, k support 
of such of her children as should be under the age 
of twenty-one years until the youngest of them 
should attain that age, k as to the residue thereof 
“ upon trust for all or such of my children as shall 
be then living, k the issue of such of my children 
as may be dead leaving issue, k their respective 
heirs, exors., k administrators, in equal shares as 
tenant in common, but the issue of any deceased 
child shall take only as a class, as if by representa- 
tion of their parents, k not as individuals, for & 
during the natural life of the last survivor of my 
seven children ” with subsequent trusts after the 
death of such last survivor : — Held : the children 
of deceased child of testatrix were entitled to their 
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parent’s share as tenants in common, A not as 
joint tenants. — Re Quirk, Quirk v. Quirk (1889), 
61 L. T. 364 ; 37 W. R. 796. 

iii. Particular Words of Severance . 

See Sub-sect. JO, B. (c), post . 

(c) Particular Words of Severance . 

i. “ Between .” 

8360. Tenancy in common created.] — A money 
legacy to two, not exors., jointly A between them 
is not a joint tenancy, but to be divided between 
them ; A one dying the survivor is not entitled to 
the whole legacy. — Perkins v. Baynton (1781), 
1 Bro. C. C. 118; 28 E. R. 1023, L. C. 

Annotations : — Consd. Campbell v. Campbell (1792), 4 Bro. 

C. C. 15 ; Morloy v. Bird (1798), 3 Ves. 629 ; Jackson v. 

Jackson (1804), 9 Ves. 591 ; Rc Wilks, Child, v. Bulmer, 

[1891] 3 Ch. 59. Kefd. Crooko v. Do Vandes (1803), 9 

Ves. 197 ; Doe d. Littiewood v. Green (1838), 1 Horn 

& H. 314. 

8361. .] — Devise to A. A B. “ between 

them.” These words constitute a tenancy in 
common. — Lashbrook v. Cock (1816), 2 Mer. 70 ; 
35 E. R. 867. 

Annotation: — Folld. A.-G. v. Fletcher (1871), L. R. 13 Eq. 

128. 

8362. .] — A direction that a class should 

take “ between them ” creates a tenancy in com- 
mon. — A.-G. v. Eletciier (1871), L. li. 12 Eq. 
128 ; 41 L. J. Ch. 167 ; 25 L. T. 892. 

Annotation : — Mentd. Re llorner, Eagleton v. Horner (1 887), 

37 Ch. D. 695. 

ii. “ Divided 

8363. Tenancy in common created.J — Gibbon v. 
Warner (1594), Dyer, 281 a, n. ; 73 E. R. 630. 

Annotation: — Consd. Jones d. Henry v. Iluncock (1816), 4 

Dow. 145. 

8304 . ,] — Bequest in the form of a letter to 

testator's mother A sisters ; expressed thus, “ to 
be divided amongst you.” A tenancy in common 
amongst those living at that time ; A the shares 
of those, who died in testator’s lifetime, lapsed. — 
Ackerman r. Burrows (1814), 3 Ves. A B. 54 ; 
35 E. R. 400. 

Annotations :- Reid. Knight r. Gould (1833), Coop. kmp. 

Brough. 240 ; Fitzroy v. Richmond (1859), 28 L. J. Ch. 

750. 

8365. .]— 1 Testator gave annuities to three 

of his relations, A directed that, if the annuities 
were paid by the interest of money in the stocks, 
at the death of the different parties, the principal 
should be divided between the children of the 
deceased. One of the annuities had live children 
living at testator’s death ; but only one of them 
survived the. annuitant: — He/d: the capital of 
the stock which had been provided to answer the 
annuity did not vest in the surviving child, on 
the annuitant’s death ; but vested, on testator’s 
death, in all the children then living, as tenants 
in common. — Watson v. Watson (1810), 11 Sim. 
73 ; 59 E. R. 801. 

8366. .] — Testator having three species of 

property, viz., his own property, property derived 
from his wife, A a reversion in £10,000 Consols, 
bequeathed his own property to his two sisters 
with benelit of survivorship, his wife's property 
to his cousin Margaret, A he proceeded thus : 


4 4 In case of the death of the above three females, 
the interest to bo divided amongst my cousins 
(naming four) for their lives,” A the property, 
including the £10,000 trust money, 44 to devolve ” 
to the children of three of those cousins (naming 
them) in equal proportions : — Held : Margaret 
was not, by implication or otherwise, entitled to 
more than the wife’s property ; there was no 
intestacy between the death of the surviving 
sister & that of Margaret, but the different portions 
of the property went over, from time to time, as 
they were liberated by the respective deaths of 
the tenants for life thereof respectively ; the four 
cousins took life interests in the trust fund, as 
tenants in common, A on the deaths of each their 
shares, thon set free, went over to the children of 
the three cousins per capita & not per stirpes . — 
Swan v. Holmes (1854), 19 Beav. 471 ; 52 E. R. 
433. 

Annotation : — Apld. Sarol v. Sarel (1856), 23 Beav. 87. 

8367. .] — Testator, by will made in 1819, 

devised freehold A copyhold estates to trustees, 
on trust ( inter alia ) after the death of all his three 
children except one, in case there should bo no 
issue of such deceased children, or being such, they 
should all die, to pay the rents to such one only 
child for life, & after the death of such surviving 
child, in the event aforesaid, leaving lawful issue, 
then to pay & divide the rents unto A .among the 
children of such surviving child so dying, if more 
than one ; A in case there should be but one child 
of such surviving child living at his or her death, or 
in case there should be more than one, A they 
should all except one depart this life, then, so soon 
as such event should happen, absolutely to convey 
the estates in fee to such only or surviving child of 
the survivor of his children so dying, on his or her 
attaining the age of twenty-one, A in the mean- 
time to apply the rents for his or her benelit : — 
Held : this was a gift to the surviving children of 
testator’s surviving child for life, in equal shares as 
tenants in common, with remainder to the survivor 
of those children in fee ; A the remainder in fee 
was void for remoteness A passed as undisposed 
of to testator’s heir-at-law. — Garland v. Brown 
(1864), 10 L. T. 292. 

Annotation : — Consd. Rc Asliforth, Sibley v. Asliforth, [1905 J 

1 Ch. 535. 

8368. .] — Testator by his will gave the 

interest on a sum of stock to his niece, J., only so 
long as she continued unmarried, but in case she 
married or died unmarried he declared that the 
stock was then 44 to be divided between the 
brothers A sisters of J., or their children.” J. 
had six brothers A sisters living at testator’s 
death, one of whom E., died in the lifetime of J., 
leaving two children, only one of whom died in the 
lifetime of J. J. died unmarried : — Held : the 
two children of E. at her death took vested 
interests in one-sixth of the fund, subject to the 
life interest of J., A they took as tenants in 
common. — Crostiiwaite v. Dean (1879), 40 L. T. 
837. 

iii. “Equally." 

8369. Tenancy in common created.] — A devise, 
to 44 his two sons equally A their heirs,” creates a 


PART XVI. SECT. 19, SUB-SECT. 10. 
— B. (o) i. 

8360 1 . Tenancy in common created. ] — 
Marshall v. Marshall, 31 N. Z. L. H. 
1120. — N.Z. 

8360 ii. .] — Cobban’s Trustees 

i‘. Cobban, 11915] S. C. 82.— SCOT. 

PART XVI. SECT. 19, SUB-SECT. 10. 
— B. (c) ii. 

8863 1 . Tenancy in common created.] 


—Sanders v. Jankttk, 3 C. P. 292. — 

CAN. 

PART XVI. SECT. 19, SUB-SECT. 10. 
— B. (c) iii. 

8369 i. Tenancy in common, created.) 
— Eraser v. Eraser (1896), 26 8. C. R. 
316.— CAN. 

8369 ii. ] — Duaible t\ Johnson, 

17 C. P. 9 —CAN. 

8369 iii. .] — Testator direoted bis 


trustees to divide all tho rest of the 
residue of his estate “ equally between 
Mrs. C. & her surviving children : — 
Held : Mrs. C. & her children took in 
equal shares. — Re McKay (1914), 33 
N. Z. L. R. 811.— N.Z. 

8369 iv. .] — Testator directed 

money to be divided equally between 
his wife & such of his children as 
should bo living at the time of his 
decease : — Held : the wifo & each of 
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Sect. 19. — Quantity of interest given : Sub-sect . 10, 
B , ( c ) iii. y iv. t v, (Sc vi.] 

tenancy in common. — Lewen v. Cox (1599), Cro. 
Eliz. 695 ; 78 E. R. 931 ; sub nom. Lewen v. 
Dodd, Cro. Eliz. 443 ; sub nom. Lewin v. Cox, 
Moore, K. B. 558 ; sub nom. Lowen v. (Jocks, 
Het. 63 ; aff'd. , Cro. Eliz. at p. 696, Ex. Cli. 

Annotations : — Apld. Blisset v. Cranwell (1694), Comb. 250. 

Refd. Fisher v. Wigg (1700), 1 P. Wins. 14. 

8370 . — .]— Morley v. Bird, No. 8277, ante. 

8371 . .] — Gifts to two exors. A the survivor 

of £1,000 4 per cents, in trust for testator’s two 
nieces, to pay them the dividends thereof from time 
to time, A from A after the decease of the two 
exors., the £1,000 stock to go to the two nieces, 
their exors., administrators A assigns, equally : — 
Held : the two nieces took absolute equitable 
interests in the stock, as tenants in common, 
during the life of the exors., A, on their deaths, 
they took absolute legal interests as tenants in 
common. — Gardiner v. But (1818), 3 Madd. 425 ; 
56 E. It. 501. 

8372 . .] — Testator, by his will, gave real A 

personal property to his daughter A. absolutely ; 
but, by a codicil made subsequent to her marriage, 
he directed that “ it should be settled to the 
exclusion of her present or any future husband, 
that same might belong to her during her life, A 
be secured for the benefit of her children equally, 
after her death, so that the issue of any such child 
dying in her lifetime might take his or her parent’s 
share ” ; A, in default of such children or other 
issue, over: — Held: (1) the property must be 
settled in trust for A. for life, to her separate use, 
without power of anticipation ; A, after her 
decease, upon trust for such of her children as 
should survive her, A for the issue living at her 
death of such of her children as should not survive 
her, equally, as tenants in common, the issue to 
take 'per stirpes, but inter sc equally as tenants in 
common; (2) there should be limitations in the 
nature of cross-remainders in favour of such of 
the children A issue as should sur vive A. in respect 
of the share of any child dying in her lifetime 
without leaving issue, A in respect of the share of 
any issue of any child similarly dying. — T urner 
r. Sargent, ( 1 853), 17 Beav. 515 : *22 L. T. O. S. 
129 ; 2 W. R. 50 ; 51 E. R. 1 131. 

Annotation .’--Generally, Mentd. Wise v. Piper (1880), 13 

Ch. D. 848. 


8373 . — — .] — N., under a power in a settlement, 
appoints by deed to the trustees, upon trust to 
pav the income, to herself for life for her separate 
use ; A after- disposing of a portion, as to the 
residue upon trust to pay the dividends to W., her 
husband for life ; A after his death to such of 
three persons, namely, N., A., A M., as should he 
living at his death, for life, equally, A to the 
survivor ; A then the trust premises to go A be* 
paid, assigned, etc., in equal parts, to all A every 
the child A children of J. K. born A to be born, 
living at the decease of W., in case N., A., A M. 
should all die in his lifetime, A to the children of 
those who may be then dead, such children to 
stand in the place of their parents, A to take such 
shares as their parents, if living would have been 
entitled to. N., A., A M. predeceased \V., A there 


was issue of J. R. live children, one of whom J., 
had six children A also died in the lifetime of W. ; 
A one of those children survived her mother, A 
also died in the lifetime of W. Upon the question, 
whether such six children were entitled to a share 
under the appointment : — Held : they were as 
tenants in common absolutely, but there was no 
substitution. — Har court v. Harcourt (1857), 26 
L. J. Ch. 536 ; 29 L. T. O. S. 174 ; 5 W. R. 478. 

Annotations : — Refd. Crauso v. Coopor (1859), 1 John. & II. 

207 ; Lanphior v. Buck (1865), 2 Drew. & Sm. 4 84. 

8374. - — — Bryan v. Twigg, No. 8454, post. 

8375. .J — Testator gave to A. an annuity of 

£50 per annum for her life, A after her decease to 
the children she might have, bom in wedlock 
equally to be divided between them during their 
lives, A after the decease of the survivor to go to 
his nephew A his two nieces equally between 
them. A. having died without issue: — Held: 
the nephew A nieces took absolutely, in equal 
shares as tenants in common. — E vans v. Walker 
(1876), 3 Ch. I>. 211 ; 25 \V. R. 7. 

Annotations Refd. Blight v. Hartnoll (1881), 19 Ch. D. 

294 ; Itc Morgan, Morgan v. Morgan (1893), 09 L. T. 407 . 

Mentd. Re Harvey, Peek v. Savory (1888), 39 Ch. 1). 289 ; 

Waimvright v. Miller, 11897] 2 Ch. 255; Re Ashforth, 

Sibley v. Ashforth, [19051 1 Ch. 535. 

8376. .] — Testator gave his property to 

trustees upon trust after the death of the survivor 
of his children to divide same between A among 
his “ grandchildren then living equally per stirpes 
A not per capita , or t he issue of such as may have 
died, such issue taking a parent’s share only, so 
that my grandchildren, or their issue, may take 
their shares equally in loco parentis ” : ~ Held : 

(1) the gift to the issue of grandchildren was 
original, A not substitutional, A a great-grandchild 
who predeceased his own parent A the last sur- 
viving tenant for life took a vested interest ; A 

(2) the issue of the grandchildren took as tenants 
in common, A not as joint tenants. — Be Woot.lky, 
Worm a Li) v. Woolley, [1903] 2 Ch. 206 ; 72 
L. J, Ch. 602 ; 89 L. T. 16. 

Annotations :—As to (2) Apld. Re Ward, Partridge v. Iloaro* 

Ward, 119201 1 Ch. 334. Refd. Bennett a. Houldswort h 

(1911), 104 L. T. 301 ; Re Gardner, Ellis r. Ellis, [1924] 

2 Ch. 243. 

iv. “ E( pad J’ro portions.” 

8377. Tenancy In common created.] - Devise of 

the profits of land in trust for his six younger 
children, to he distributed in joint A equal pro- 
portions : — Held: a tenancy in common.— 
Ettkkke v. Ettricke (1767), Amb. 656; 27 

E. R. 426. 

Annotation Refd. Leigh v. Mosley (1851), 18 L. T. O. S. 81. 

8378. .] — Bequest of an annuity to the 

children of A. in equal shares A proportions, to 
continue during their lives A the life of the survivor 
of them. The children take as tenants in common, 
A there is no survivorship between them by 
implication ; therefore the share ol one dying 
goes to its representative. — Jones v. Randall 
(18J 9), 1 Jao. A W. 100 ; 37 E. 11. 313. 

Annotations : — Consd. ("rails wick v. Pearson, Poarson r. 

Crunswick (1862), 31 Beav. 621. Folld. Bryan v. Twigg 

(1867), 3 Ch. Apj). 183. Refd. Blewitt v. Roberts (1841), 

Cr. & Ph. 274. 

8379. .]— Gunn j noham v. Murray, No. 8525, 

post. 


the children took equal shares. — Rt 
Wallace, 7 N. Z. L. R. 69.— N.Z. 

8369 v. .] — Webb v. Hodge 

11925] N. Z. L. R. 22.— N.Z. 

8389 vi. - — .]— Feugusonv. Bmiti 
G k Macph. « -t. of Bees.) 83 
40 Be. Jur. 50.— SCOT. 


8369 vii. — .] — When a legacy Is 
given to a plurality of persons, named 
or sufficiently described for identifica- 


tion. “ equally among them ” or “ in 
equal shares ” or “ share & share 
alike,” or In any ot her language of the 
same Import, there is (in the absence 
of the expressions by testator im- 
porting a contrary Intention) no 
room for accretion in the event of the 
pre-decease of ouo or more of the 
legatees, A this whether the gift is in 
liferent or in fee to the whole equally, 
or whether the subject of the gift be 


residue or a sum of fixed amount, 
or corporal movables. — Paxton's 
Trustees v. Cowik (1886), 13 It. (Ot. 
of Boss.) 1191 ; 23 Be. L. It. 830.— 
SCOT. 

8369 viii. .1 — Inolis v . M'Nril 

(1892), 19 R. (Ct. of Bess.) 924 ; 29 
Bo. L. II. 795.— SOOT. 

8360 ix. .] — Cobban's 

tors v. Cobban, 1 1 9 1 5 1 S. 0. 82. — SOOT. 
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8380 . — — .] — Harvey v. Towell, No. 8847, post. 

8381 . .] — Testator gave certain leasehold 

premises to trustees to pay for twenty-eight years, 
the clear residue of the rents & profits for the 
benefit of his six children, or the survivors, or 
survivor of them, in equal shares & proportions, 
share & share alike, & after the expiration of the 
twenty-eight years, to sell the same premises, & 
divide the proceeds, as therein mentioned :-~ 
Held : a tenancy in common in the rents for the 
term of twenty-eight years, & there was not a 
joint tenancy by the word survivorship. — Ashford 
v. Haines (1851), 21 L. J. Ch. 49(5 ; sub nom. 
Ashford v. Field, 18 L. T. O. tt. 115. 

8382 . .] — A bequest of the sum of £700 unto 

& amongst J. C. A (J. his wife, & W. G., in equal 
shares & proportions : — Held : to give one 
moiety to J. C. & O. his wife, & the other moiety 
to W. L., although the will, in another part of it. 
gave three legacies of £200 each to J. (J., 0. his 
wife, <fc L. — He Wylde’s Estate (1852), 2 De G. M. 
A G. 724 ; 22 L. J. Ch. 87 ; 20 G. T. O. S. 102 ; 1(5 
Jur. 1029 ; 1 W. It. 9 ; 42 E. K. 1055, L. JJ. 


Annohttians : — Refd. Dias v. Do Liveru (1879), 5 App. Gas. 

123 ; He Jupp, Japp c. Buokwell (1888), 39 Ch. D. U8 ; 

He Dixon, Byrain v. r l'all (1889), 42 Ch. D. 306. 

8383. .] — Swan v. Holmes, No. 83(50, ante. 

8384. — .j — Testator, by his will, gave a 
legacy of £2,000 stock to his two daughters, each 
of them £1,000, the interest to be paid to them in 
equal shares for life ; the rest of his property to 
his said children in equal proportions. 

13y a codicil he directed that, after the decease 

of his said two daughters, “ the property for 

which they are to receive during their lives the 

interest which is heivbv to be for their sole A 

* 

separate use, independent of an)' connections they 
may form, the said stock shall become the joint 
property of the lawful heirs of my said children 
& uxors. in equal proportions, viz., one-fourth 
part to the heirs of daughter Nancy; one-fourth 
part to the heirs of my daughter Lydia ; one- 
fourth part to the heirs of ni) son John ; one- 
fourth paid- to t he heirs of my daughter Sarah ” : — 
Held : the gift was a tenancy in common, A on the 
deatli of Sarah the moiety of the legacy became 
distributable in four equal shares to the “ heirs ” 
of the parties named as persumc desiynaUr. 
Uansley v. W ills (18(5(1), J J L. T. 102. 

8385. ■■■■ — .j — Testatrix, who died in 1895, by 
her will, made in 1890, gave her residuary person- 


alty & realty, after the death of an annuitant, to 
her brothers A sister, E., W., J., E. (sister), A X . 
“ or their heirs in equal shares A proportions.” 
The annuitant died in 1917. F. died in 1891, 
having had ten children, seven of whom survived 
the annuitant. W. died in 1900, leaving two 
children who survived the annuitant. J. died in 
1877, leaving one child, who survived the 
annuitant. E. died in 1893, leaving two children, 
who survived the annuitant. X. survived the 
annuitant, leaving five children : — Held : any 
interest in residue given to the brothers A sister 
was given to them as tenants in common A not as 
joint tenants . — He Whitehead, Whitehead v. 
Hemsley, [1920] 1 Oil. 298; 89 E. ,T. Ch. 155 ; 
122 L. T. 707 ; 30 T. L. It. 129. 


v. Equal Shares. 

8386. Tenancy in common created.] — Cursham 
v . Newland, No. 8843, post. 

8387. .] — Testatrix gave the residue of her 

estate to trustees, in trust to invest the same, & 
accumulate the interest thereof A to stand 
possessed of the fund A all accumulations thereof, 
in trust for all A every the child A children of 
J. B., oilier than A except her grandson, T. 8. B., 
in equal parts, shares, A proportions, if more than 
one, A if bu^ one, then for such one child only, 
A to be paid, assigned, or transferred to him, her, 
or them, being a son or sons, on attaining the age 
of twenty -tliree years, A being a daughter or 
daughters at the like ago of twenty -three years or 
days of marriage, which should first happen. 
J. B. had issue three children only, who survived 
him — viz. T. 8. B., J. B. the younger, A A. W. B. 
pltf. Testatrix died in 1805, leaving T. 8. B. A 
J. B. the younger, her surviving ; but pltf. 
A. W. B. was not bom till the year 1808, A he 
alone attained the ago of twenty-three years, A 
was the personal representative of J. B. the 
younger, who died an infant, at the age of seven 
years : — Held : J. B., the younger, A A. W. B. 
were entitled to testatrix's residuary estate, as 
tenants in common. —B lease v. Burgh (1840), 2 
Beav. 221 ; !)LJ, Ch. 220 ; 48 E. K. 1104. 


Annotation : Refd. Bought* m m James (1811), 1 Coll. 20. 

8388. .] Ashford v. Haines, No. 8381, 
ante. 

8389. . I — Bequest of residuary estate to 

accumulate for ten years, A then to be distributed 
in seven equal shares unto seven persons named in 
the will, A appointment of the same seven persons 
residuary legatees, creates a tenancy in common ; 
A the share of one dying in testator’s lifetime 
belongs to the next of kin of testator.-— Norman 
v. Frazer (1813), 3 liar**, 81; 7 Jur. 703; 07 


E. K. 300. 

8390. . i —Testator devised real estates to 

tiustees for live hundred years, in trust- to pay 
life annuities, A the residue of the rents to his 
two sons. ** in eqaul shares ” ; A, subject thereto, 
ho deviled them to his two sons in fee as joint 
tenants: Held: during the term, they were 
tenants in common. — Brown v. Oaksiiot (1857), 
21 Beav. 53 E. K. 355. 

8391. — -.| Hr Whitei i k v i W'iiitehead 

He.MS1.ev. No. 838 5, a ale. 


8392. Unless controlled by context.) — 

Heard io r. Edmeades, No. 8524, post. 

8393. .J— He Kiciierson, Scales v. 
Hkyiiok (No. 2) ,|1893J 3 Ch. 146; 02 L. J. Ch. 
708; 09 H. T. 590; 41 W. K. 583; 37 Sol. Jo. 
500; 3 B. 013. 

Annotations Folld. He Tale, Williamson r. Gilpin, [19UJ 
2 Ch. 182. Refd. He Stanley’s Settlmt., Haddocks v. 
Andrews, (1910] 2 Ch. .‘>0. 


vi. ” Equally to be Divided .” 

8394. Tenancy in common created.] — Mauran 
v. Bryan ( circa 1807), cited in 37 G. J. Ch. at p. 250. 

Annotation : — Folld. Bryan v. Twigg (1867), 37 L. J. Ch. 
249. 

8395. Anon. (1554), Dal. 9 ; 123 E. B. 

231. 


PART XVI. SECT. 19, SUB-SECT. 10* 
— B. (o) v. 

8888 1 Tenancy hi common created.] 
— Brock v. Kelson (1872), 3 V. R. 16. 

—AUS. 

8388 11. -.] — He Jarrett, [1903] 

8 . A. L. R. 109.— AUS. 

8888 111. .] — Kpplk r. Stunk 

(1906), 3 C. L. It. 4J2.— AUS. 


8386 iv. - — .]“ Garihnkr v. Gar- 
diner, [1920] 8t. R. Qd. 154. — AUS. 

8386 v. - . | — Damodaudas Tapi- 
dah v. Dayauh.u Tapidah, 1. L. 1L 21 
Bom. 1.— IND. 

8386 vi. .] — Goss v. Suckling, 

30 N. Z. L. It. 543. — N.Z. 

8386 vii. .] — A bequest to a 
plurality of persons for life Is In law a 
Joint bequest unless there are words 


of severance, such as “ in equal shares ” 
— Napier's Trustees v. Napier, 
[1908] 8. C. 1160 ; 45 8c. L. U. 849 ; 

16 8. L. T. 287. — SCOT. 

PART XVI. SECT. 19, SUB-SECT. 10. 
— B. (o) vi. 

8894 i. Tenancy in comtnon created. J — 
Patterson v. Hueston, 40 N. S. It. 
4.— CAN. 
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Wills. 


Sect. 19 . — Quantity of interest given : Sub-sect. 10, 
B. (c) tn.j 

8398. — — Anon. (1562), Dal. 39 ; 123 E. It. 

256. 

8397. — -.] — Webster v . Bradbury (1572), 
3 Leon. 19 ; 74 E. It. 513 ; sub nom. Webster v. 
Garbery, Dal. 77. 

8398. Cosses Case (1573), Dal. 90 

123 E. R. 298. 

8399. — -.] — J. having issue a son k two 
daughters, by will devised the custody, etc., of 
them to his wife’s father k mother, k died ; the 
wife married a second husband, k the grandfather 
died ; the grandmother devised her socage lands 
to the son in tail, remainder to the daughters, k 
the heirs of their two bodies begotten, equally to 
be divided, remainder to the mother, the daughter 
& heir apparent of testatrix, k died ; the son 
died, k the youngest daughter being under 
sixteen, but above fourteen, k living with the 
second husband, went by his consent, voluntarily, 
to H. where she married pltf. : — Held : the 
daughters were tenants in common, the reversion 
to the mother in fee, the words “ equally to be 
divided,” in a will, creating a tenancy in common 
— Ratcliff’s Case (1592), 3 Co. Rep. 37 a; 76 
E. R. 713. 

Annotations Reid. Newman v. Edmunds (1611), 1 Bulst. 
113 ; Daniel v. Uply (J025), Lat. 39 ; Jaques v. Collins 
(1628), Lltt. 46; Fisher v. Wigg (1700), 1 Ld. Raym. 
622. Mentd. Reve v. Mai 8 ter (1635), Cro. Car. 410 ; 
Collingwood r. Pace (1638), 1 Vent. 413 ; Grey’s Case 
(1640), Cro. Car. 601 ; Smith v. Tracy (1677), 3 Keb. 806 ; 
Kellow v. Rowden (1690), 1 Show. 244 ; Blackborough v. 
Davis (1701), 12 Mod. Rep. 615 ; Eyre v. Shaftsbury 
(1722), 2 P. Wins. 103 ; Goodtitle d. Newman v. Newman 
(1774), 3 Wils. 516 ; Bushby v. Dixon (1824), 3 B. & C. 
298 ; Sherwood v. Ray (1837), 1 Moo. P. C. O. 353 ; 
R. v. Clarke (1857), 7 E. & B. 186 ; lie Race (1857), 26 
L. J. Q. B. 169 ; Ex ]>. Barford (1860), 3 L. T. 467 ; 
R. v. Rowes (1860), 3 E. & E. 332 ; R. v. Prince (1875), 
L. R. 2 C. C. R. 154. 

8400. .] — Deacon v. Marsh (1594), Moore, 

K. B. 594 ; 72 E. It. 780 ; sub nom. Dickins v. 
Marshal, Cro. Eliz. 330 ; Gouldsb. 182. 

Annotations : — Refd. Fisher v. Wigg (1699), 1 Ld. Raym. 
622 ; Cole r. Kawlinson (1702), 2 Ld. Raym. 831 ; Moor 
v. Denn d. Mellor (1800), 2 Boa. & P. 247 ; Bowen v. 
Snowcroft (1837), 2 Y. & G. Ex. 640 ; Gateuby v. Morgan 
(1876), 1 Q. B. D. 685. 

8401. — — Lowen v. Lowen (1599), Toth. 

79 ; 21 E. It. 129 

8402. — .] — Wherinwood v. Shawe (1002), 

Jenk. 263 ; 145 E. It. 188. 

8403. .] — Newman v. Edmunds (1611), 1 

Bulst. 113 ; 80 E. R. 809. 

8404. .] — Jaques k Throughuood v. 

Collins (1627), Litt. 46 ; 124 E. It. 129 ; sub nom. 
Thorowgood v . Collins, (To. Car. 75 ; sub nom. 
James k Thorougugood v. Collins, Hot. 29. 
Annotation : — Refd. Fisher v. Wigg (1701), 1 Ld. Raym. 

8405. .] — Hurd v. Lentiiall (1649), Sty. 

211 ; 82 E. R. 653. 

Annotut ions : — Consd. Blisset v . Cranwell (1694), 1 Salk. 
226. Refd. Fisher v. Wigg (1701), 1 Ld. Raym. 622. 

8406. — — .] — A devise to two persons to be 
equally divided between them, makes a tenancy 
in common. — Thickness v. Vernon (1681), 1 
Yern. 32 ; Freem. Ch. 84 ; 23 E. R. 287, L. C. 

8407. .] — Devise of A. for life the reversion 

to B. k C. to be equally divided betwixt them ; 
B. & C. tenants in common for life only.— Peiton 
v. Banks (1082), 1 Vern. 65 ; 23 E. R. 314. 

8408. .] — Blisset v . Cranwell (1694), 

Comb. 256 ; 3 Lev. 373 ; 1 Salk. 226 ; 90 E. R. 
463. 

AnnoUdions : Consd. Stones v. Hcurtly (1718), 1 Vea. Sen. 
165. Refd. Fisher v. Wigg (1701), 1 Ld. Raym. 622; 
luckerman r. .lotteries (1707L 11 Mod. Rep. 108 ; Rogers 
v. Downs (1742), 9 Mod. Rep. 292 ; Trodd v. Downs 


(1742), 2 Atk. 304 : Rose d. Vere v. Hill (1706), 3 Burr. 
1881 ; Doe d. Borwell v. Abey (1813), 1 M. & S. 428 ; 
Edwards v. Symons (1816), 2 Marsh. 24. 

8409. .] — Where the words, equally to be 

divided, make tenancy in common. In a will they 
do, but not in a deed. — F isher v. Wigg (1701), 

1 Salk. 391 ; 1 Com. 92 ; Holt, K. B. 309 ; 1 
Ld. Raym. 622 ; 12 Mod. Rep. 296 ; 1 P. Wms. 14 ; 

2 Eq. Cas. Abr. 535 ; 91 E. R. 339. 

Annotations Consd. Rigden v. Vallier (1751), 3 Atk. 731 ; 
Goodtitle d. Hord v. Stokes (1753), Say. 67. Refd. 
Denn d. Gaskin v. Gaskin (1777), 2 Cowp. 657 : Attree v. 
Scutt (1805), 6 East, 476; Garland v. Jekyll (1824), 2 
Bing. 273 ; Morgan v. Morgan (1870), L. R. 10 Eq. 99 ; 
Goddard v. Lewis (1909), 101 L. T. 528. 

8410. .] — Under a devise in trust that A. 

k B. shall have the profits equally divided between 
them, they take as tenants in common. — Philips 
v. Philips (1702), 1 Ld. Raym. 721 ; Prec. Ch. 167 ; 

2 Vern. 430 ; 1 P. Wms. 34 ; 1 Eq. Cas. Abr. 292 ; 
91 E. R. 1381. 

Annotations : — Mentd. Bagshaw v. Spencer (1743), 2 Atk. 
570 ; Jones v. Morgan (1783), 1 Bro. C. C. 206 ; Inglo v. 
V aughan - J enkins (1906), 69 L. J. Ch. 618. 

8411. .] — Thrustout v. Peake (1716), 1 

Stra. 12 ; 93 E. R. 353 ; sub nom. Tiiurstout v. 
Peak, 2 Eq. Cas. Abr. 312. 

8412. .] — By a devise to A. & B., & the heirs 

males of their bodies, equally to be divided 
between them, A. k B. are tenants in tail in com- 
mon. — Atwood v. Atwood (1728), Mos. 56 ; 25 
E. R. 268. 

8413. ,] — Stringer v. Phillips (1730), 

1 Eq. Cas. Abr. 292 ; 21 E. R. 1053. 

Annotations : — Consd. Garland v. Thomas (1804), I Bos. & 
P. N. R. 82. Apld. Doe d. Long v. Prlgg (1828), 2 Man. & 
By. K. B. 338. Refd. Bindon v. Suffolk (1707), 1 P. Wms. 
96; Goodtitle d. Hood v. Stokes (1753), 1 Wils. 341 : 
Rose d. Verov. Hill (1766), 3 Burr. 1881 ; Perry r. Woods 
(179(5), 3 Ves. 204 ; Maherly r. Strode (1797), 3 Vos. 450 ; 
Russell v. Long (1799), 4 Ves. 551 ; Newton v. Ayscough 
(1815), 19 Vos. 534 ; Crinps v. Wolcott (1819), 4 Madd. 
11 ; He Gregson’s Trust Estate (1864), 2 De G. J. & Sm. 

4 28 ; Re Maunder, Maunder v. Maunder (1902), 71 
L. J. Ch. 815. 

8414. .] — The words equally to be divided 

import a tenancy in common in a will, if there are 
no more words. — H aws v. Haws (1717), 3 Aik. 
524 ; 20 E. R. 1102, L. C. 

Annotations Refd. Perkins v. Baynton (1781), 1 Bro. C. C. 
118 ; Perry v. Woods (1796), 3 Ves. 204. 

8415. .] — Devise to trustees by sale or 

mtge. to pay debts, the remainder to go k be 
equally divided among three children k the sur- 
vivor of them k their heirs for ever : a tenancy in 
common. — Stones v. Heurtly (1748), 1 Ves. Sen. 
165 ; 27 E. R. 959, L. O. 

Annotations : — Refd. Rose d. Vero r. Hill (1766), 3 Burr. 
1881 ; Perry v. Woods (1796), 3 Ves. 204 ; Doe d. Borwell 
r. Abey (1813), 1 M. & S. 428. 

8416. — Rigden v. Vallier (1751), 3 
Atk. 731 ; 2 Ves. Sen. 252 ; 26 E. R. 1219, L. C. 

Annotations : — Consd. Goodtitle d. Hord v. Stokes (1763), 
Hay. 67. Refd. Campbell v. Campbell (1792), 4 Bro. C. C. 
15 ; Morley v. Bird (1798), 3 Ves. 629 ; Avoling v. Knipo 
(1815), 19 Ves. 441 ; Harrison v. Barton (1860), 1 John. & 
H. 287 ; Matson v. Dennis (1864), 4 De G. J. & 8m. 345 ; 
Steeds v. Steeds (1889), 22 Q. B. D. 637. Mentd. Fletcher 
v. Fletcher (1844), 4 Hare, 67. 

8417. .]- — Legacy of £10,000 to two sisters 

to be equally divided when they should arrive at 
twenty-one is a tenancy in common, k one dying 
under twenty-one, her share shall go to her repre- 
sentative. — J olliffe v. East (1789), 3 Bro. C. C. 
25 ; 29 E. R. 387, L. C. 

Annotation : — Consd. Morley v. Bird (1798), 3 Ves. 628. 

8418. .] — Testatrix gave stock to trustees 

on trust to pay the dividends to her niece for life, 
k after her decease that the stock should be equally 
divided among the brother k four sisters of 
testatrix, k in like manner to the survivors or 
survivor of them. The niece was residuary legatee. 
This is a tenancy in common between those alive 
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at the death of the niece Sc the representatives of 
such as died in her life. — Roebuck v. Dea.n (1793), 
2 Ves. 265 ; 4 Bro. C. C. 403 ; 30 E. R. 620, 
L. C. 


Annotations : — Confld. Perry v. Woods (1796), 3 Ves. 204 ; 
Maberly v. Strode (1797), 3 Ves. 450 ; Garland v. Thomas 
(1804), 1 Bos. & P. N. R. 82. Reid. Brogravo v. Winder 
(1795), 2 Ves. 634 ; Russell v. Lon# (1799), 4 Ves. 551 ; 
H alii fax v. Wilson (1809), 16 Ves. 168 ; Cripps t>. Wolcott 
^1 819), 4 Madd. 11 ; Doe d. Long v. Prlgg (1828), 8 B. 8c C. 


8419. — — .] — Bequest to be equally divided 
share Sc share alike : they take in common ; Sc 
no survivorship. — Bolder v. Mackell (1800), 
6 Ves. 509 ; 31 E. R. 707, L. C. 

8420. .] — Devise of a tenement of which 

testator was possessed for the remainder of a 
term of years, to his daughter K.’s children to be 
equally divided between them, share Sc share alike, 
Sc to the survivor of them Sc their children : — Held : 
the children of K. took an absolute interest in the 
premises, share & share alike, subject to a sur- 
vivorship between them for life. — Doe d. Gigu 
v. Bradley (1812), 10 East, 399 ; 104 E. R. 
1140. 

Annotations : — Confld. Sfcokea v. Heron (1845), 12 Cl. & Fin. 

161. Reid. Byngr v. Byng (1862), 10 H. L. Cas. 171. 

8421. .] — A devise of real estate “ to A., B., 

& C., & their heirs, to be sold, & the money to be 
oqually divided amongst them ” ; is a devise in 
joint tenancy of the land, & in tenancy in common 
of the produce of the land when sold. — Goodtitle 
d. Roebuck v . Oxley (1826), 7 Dow. & Rv. K. B. 
535 ; 4 L. J. O. S. K. B. 91. 

8422. .] — Roe d. Richley v. Burn (1827), 

6 B. & C. 2S9 ; 9 Dow. Sc Ry. K. B. 441 , 5 L. J. 
O. S. K. B. 131 ; 108 E. R. 459. 

8423. .] — Devise of “ one moiety of the 

rents, issues Sc profits of my estate, named I. in 
the parish of M., to be divided equally amongst 
my grandchildren ; the other moiety of the rents, 
issues Sc profits of my said estate 1 give to R. Sc 
his heirs ” : — Held : the grandchildren take the 
fee as tenants in common, in a moiety of the 
estate. — Stewart v. Garnett (1830), 3 Sim. 398 ; 
57 E. R. 1047. 


Annotations: — Reid. Silvey v. Howard (1837), 6 Ad. & El. 

253 ; Turner v. Barclay (1854), 9 Moo. P. C. C. 264. 

8424. .] — Devise to A. for life, or messuage 

Sc other freehold estate at ; & after her decease 
“ I give the same estate to all & every the child & 
children of A. equally to be divided amongst them ; 
Sc for want of such issue,” over: — Held: the 
children of A. took as tenants in common in fee 
simple. — Esdaile v . Wilsiiere (1831), 9 L. J. 
O. S. Oh. 71. 

8425. .] — Doe d. Amlot v. Davies (1839), 

4 M. & W. 599 ; 1 Horn Sc IT. 439 ; 8 L. J. Ex. 74 ; 
150 E. R. 1560. 

8426. .] — Testator bequeathed to his wife 

£600 per annum for her life, to be paid quarterly, 
Sc after her death the annuity to be equally 
divided between six persons, whom he named, or 
the survivors or survivor of them, lie also gave 
to each of these six persons £100 per annum during 
their lives, to be paid quarterly, with power to 
leave their respective annuities at their deaths to 
any persons they might marry, or any children 
they might leave ; but in case of any of them 
dying without exercising such power, then to the 
survivors or survivor : — Held : the gifts over of 
the annuities of £600 Sc £100 respectively were 
not gifts of so much stock in the 3 per cents, as 
would produce those annuities, but gifts of annuities 
for the respective lives only of the persons to whom 
they were limited, as tenants in common. — 
Blewjtt v. Roberts (1841), Or. & Ph. 274 ; 10 
Sim. 491 ; 41 E. R. 495 ; sub nom. Blewitt v. 


Roberts, Blewitt v. Stauffers, 10 L. J. Ch. 
342 ; 5 Jur. 979, L. C. 

Annotations : — Consd. Stokes v. Heron (1845), 12 Cl. & 

Fin. 161 ; Yates v. Maddan (1851), 3 Mac. & G. 532 ; 

Hedges v. Harpur, Hedges i*. Bliek (1858), 3 De G. & J. 

129. Difltd. Mausorgh v. Campbell (1858), 3 De G. & J. 

232. Consd. Bent v. Cullen (1871), 6 Ch. App. 235. 

Refd. RogerB v. Towsey (1845), 2 Holt, Eq. 270 ; Kerr v. 

Middlesex Hospital (1852), 2 De G. M. & G. 576 ; Baynes 

i’. Ridge (1853), 1 Eq. Rep. 157 ; Ford v. Batley (1853), 

23 L. J. Ch. 225 ; Nicholla v. Hawkes (1853), 22 L. J. Ch. 

255 ; Hill v . Rattey (1802), 2 John. & H. 634 ; Blight v. 

Harfcnoll (1881), 19 Ch. D. 294 ; Re Morgan, Morgan v. 

Morgan (1893), 09 L. T. 407 ; Re Evans, Thomas v. 

Thomas (1908), 77 L. J. Ch. 583 ; Townsend v. Aseroft, 

[1917 J 2 Ch. 14. 

8427. .] — Testatrix gave an annuity of £50 

to her son-in-law, for his life, provided he remained 
unmarried, but if he should marry, the annuity 
to cease ; &, after his death or second marriage, 
whichever should first happen, she gave £1,000 to 
be equally divided between her brother & sisters ; 
&, if they should not all be then living, she gave 
the share of him, her or them so dying to be equally 
divided between them, her surviving brother & 
sisters. Testatrix’s brother & sisters all died in 
her son-in-law’s lifetime, Sc he died unmarried : — 
Held : the brother Sc sisters took a vested interest 
in the £1,000 as tenants in common. — Peters v. 
Dipple (1811), 12 Sim. 101 ; 59 E. R. 1009. 

8428. .] — Testatrix gave unto A. Sc B. a 

sum in the long annuities, to be equally divided 
during their lives, after which she gave the said sum 
to C. : — Held : the survivor of A. & B. took for 
life. — M‘Dermott v. Wallace (1842), 5 Beav. 
142 ; 0 Jur. 547 ; 49 E. R. 531. 

Annotation : — Apld. Day v. Day (1854), Kay, 703. 

8429. .] — J. by liis will devised Sc gave his 

freehold, copyhold, Sc personal estates to trustees, 
upon the trusts (among others) following : “ Sc 

when my youngest child for the time being shall 
have attained the age of twenty-one years then, 
upon trust to pay, assign 6c transfer the residue of 
my personal estate, & the funds Sc securities for 
the same, unto all my children who shall bo then 
living, Sc the issue of such of them, if any, as shall 
then be dead leaving issue, to be equally divided 
between them, if more than one, share 6c share alike, 
Sc if but one, then the whole to such one.” In two 
previous passages in his will, testator, in reference 
to the interests of his children, directed, in case 
“ his wife shall marry again or depart this life ” : — 
Held : in the subsequent part of his will, testator 
meant, in the event of his widow having married 
again, or having died before the youngest child 
attained twenty-one ; &, therefore, L., the youngest 
child for the time being, having attained the age 
of twenty-one, & having died before the widow 
married again, did not take a vested interest, but 
having left two children, they took as tenants in 
common.— Ruffell v. Norman (1844), 4 L. T. 
O. S. 151 ; 8 Jur. 819. 

8430. .] — Testatrix gave all her personal 

estat e to a trustee upon trust to pay two annuities, 
& directed that the sum of £800 should be raised 
6c invested 6c that same should be held upon trust 
to pay thereout the two annuities, Sc she directed 
her trustee to sell the remainder of her personal 
estate, Sc the moneys arising therefrom, Sc the 
residue of her estate except the £800 after paying 
certain legacies, to pay, distribute, Sc divide equally 
unto Sc amongst A., B., 0. & D. or such of them as 
should be living at her decease ; Sc in case D. should 
not be living at her death, her share of & in her 
personal estate Sc the residue of her property, 
should go amongst D.’s children ; Sc after the 
decease of the two annuitants, testatrix directed 
her trustee to pay Sc distribute the sum of £800 
& all & singular the rest, residue, Sc remainder of 
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her personal estate, unto A amongst A., B., C. 
A D. or unto Sc amongst such of them as should be 
then living ; A in case D. should not be then living, 
testatrix directed that her share of A in the residue 
should go amongst D.’s children. At the death of 
the surviving annuitant, A., B., C., D. were dead, 
but D. had left two children, who claimed the whole 
residue of testatrix’s property. 

If the £800 w’as effectually given separately from 
the residue then, in the events which had happenod, 
the residue had been given to the legatees as 
tenants in common, the words used being such as 
to create a tenancy in common, A the residue did 
not go exclusively to them (Knight Bruch, V.-C.). 
— Hammatt v. Beds am (1845), 4 L. T. O. S. 392 ; 
9 Jur. 173. 

8431. .j — Testator devised lands upon trust 

for his son A daughter J. Sc E. A their respective 
assigns for the term of their respective natural 
lives, equally to be divided between them, share Sc 
share alike, with remainder to a trustee to preserve 


contingent remainders, Sc from Sc after the decease 
of his son Sc daughter, or either of them, to the use 
of all & every the children of his son A daughter 
respectively, A their several Sc respective heirs 
& assigns, to be equally divided among them, 
share Sc share alike, as tenants in common, & 
not as joint tenants ; Sc if there should be only one 
such child of his son A daughter, to the use of such 
child, his or her heirs Sc assigns, Sc for default 
of such issue of his son Sc daughter, testator gave 
the premises to his son T. Sc his heirs A assigns for 
ever. Testator’s son J. died, leaving issue born 
after the death of testator. A leaving his sister E. 
surviving: — Held: J. A E. were tenants in com- 
mon, A that on the death of J. moiety passed to 
his children A not to E. eitlior by' survivorship or 
implied cross-remainder. — Doe d. Patrick v. 
Boyle (1849), 13 Q. B. 100 ; 18 L. J. 1 i. B. 115 ; 
12 L. T. O. 8. 493 ; 13 Jur. 715 ; 110 E. B. 1201. 

8432. .] — An annuity directed by will to 

be purchased for the life of two persons, equally 
to be divided between them : - Held : to be an 
annuity for their joint lives. Brant v. Wjnholt 
( 1 851), "2 Eq. Hep. 539 ; 23 L. J. Ch. 282 ; 22 E. T. 


O. S. 233 : 2 \V. H. 151. 

8433. .j — J . devised all his real A personal 

estate to B. A E. during their lives, Sc after their 
deaths he devised “ the whole of his estate unto 
the seven children of R. A E.,” to be equally 


divided amongst the survivors or survivor of them, 
share A share alike ; A should any of the children 
die leaving issue, then the share of him so dying 
to be equally' divided among such issue, the sur- 
viving parent or parents of such children receiving 
the interest of such share until the youngest should 
attain twenty-one. The seven children survived 
their parents : — Held : they took absolute interests 
in the estate as tenants in common in fee. — B ird v. 
Swales (1856), 2 Jur. N. S. 273 ; 4 W. R. 227. 

8434. .J — Testator gives all his real Sc 

personal estate A effects to his throe daughters, 
II., J., A 8., share A share alike, A in case either 
of them dy ing, to be equally divided between the 
children of deceased, if any ; but in case there shall 
be no children to claim their mother’s share, then 
that share to be divided equally between his two 
surviving daughters, their exors., administrators, 
A assigns, absolutely for ever : — Held : the 
daughters took a fee simple as tenants in common. 
— Rogers v. Rogers (1859), 7 W. R. 541. 

8435. .] — A. by his will bequeathed the 

residue of his personal estate to be equally disposed 
of between five of his children, whom he named. 


One of those children died in A.’s lifetime : — Held : 
the five children took as the tenants in common, 
A the share of the deceased child therefore lapsed 
to the undisposed residue . — In the Goods of Pile 
( 1862), 2 8w. A Tr. 628 ; 7 L. T. 194 ; 164 E. R. 
1142. 

8436. .]— -Testator gave a fund to the 

children of A., equally to be divided amongst them, 
share A share alike, during their lives, A, after their 
decease, to G. A J. Held : the children of A. 
took as tenants in common for life with an implied 
clause of accruer, both of original A accruing shares, 
to the survivors A survivor. — -Wood v. Draycott 
(1803), 2 New Rep. 55; sub nom. Draycott v. 
Wood, 8 L. T. 304. 

Annotation Refd. Re Hudson, Hudson v. Hudson (1882), 

20 Ch. D. 400. 

8437. .] — Testator gave real A personal 

estate to his wife for her life, A after her death 
directed it “to be equally divided between his 
four children, A., B., C. A D. or their child or 
children, share A share alike,” with a gift oyer in 
case of the death of any of his children without 
leaving children, “ to the survivor or survivors of 
him, her or them, or his, her or their child or 
children, share A share alike, for ever.” One of his 
children died in the lifetime of the widow, having 
never been married : — Held : the surviving children 
took, in exclusion of grandchildren, the whole 
real A personal estate, as tenants in common. — 
Blundell v. Chapman (1864), 33 Beav. 648 ; 33 
L. J. Ch. 660 ; 10 Jur. N. 8. 332 ; 12 W. R. 540 ; 
55 E. R. 520 ; sub nom. B undell v. Chapman, 10 
L. T. 152. 

8438. .] — Testatrix appointed property to 

trustees on trust to sell all the property except 
certain real estate, A to hold the proceeds on trust 
to pay the legacies thereinafter given, A to pay an 
annuity' to for life A subject thereto on trust 
for B. A. her children, A after B\s death without 
children to sell the real estate not before sold, A 
out of the proceeds to pay' A., his exors., adminis- 
trators A assigns, a legacy in lieu of the annuity', 
A to hold t he residue in trust for all the children 
of C. A the issue of such as should be then dead, 
equally^ to bo divided between such children A 
issue, share Sc share alike, but so that such issue 
should take such share only as their respective 
parents would if living have been entitled to. A. 
died in the lifetime of B. who had no children : — 
Held : the issue of deceased children of C. took as 
tenants in common. — Hodues v. Grant (1807), 
L. R. 4 Eq. 140 ; 36 L. J. Ch. 935 ; 15 W. K. 607, 

Annotations Distd. Heanmun v. Pcarso (1871), L. II. II 

Eq. 622 ; Re Yates, Rostock v. D ’Kyncourt. [1891] 3 Ch. 

63. Refd. He 8mith (1889), 68 L. J. Ch. 6«1. 

8439. .j Testator gave his residuary estate 

to W. A 8. to be held jointly or divided equally 
at their pleasure : — Held: W. A 8. took as tenants 
in common. — Oakley v. Wood (1867), 37 L. J. Ch. 
28 ; 16 Li. T. 450 ; 15 W. R. 862. 

8440. .] — Testator, under a power to that 

effect contained in a settlement, appointed a 
rentcharge to a person for her life, with powers of 
distress, A directed that after her death the rent- 
charge should be continued to her three daughters, 
A equally 7 divided during their lives A the life of 
the longest liver, with powers of distress during 
their lives A the life of the longest liver of them : 
Held : to create a tenancy in common between 
the three daughters, with interests transmissible to 
their respective representatives during the life of 
the longest liver of them, notwithstanding that one 
of them predeceased the tenant for life. — Chat- 
field v. Beuchtoldt (1870), 18 W. R. 887. 

8441. .] — Testator devised thirteen houses 
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to his four sons, share & share alike, to hold subject 
to certain conditions. First, it was his will that 
none of the houses be disposed of, either by division, 
assignment, transfer, or sale, without the written 
consent of each A every of his four sons, their 
heirs, assigns, or representatives. Secondly, it 
was his will that, until the before-mentioned dis- 
tribution of the property was made, the rents 
should come into one common fund Sc be divided 
equally among his four sons. Furthermore, it 
was his will that, if there should be no lawful 
distribution of the property during the life or lives 
of his four sons, it should then devolve to the 
children of his four sons. A, in case any of them 
should die without issue, then it was his further will 
that the share of the rents possessed by them or him 
should devolve to the widow or widows of such 
deceased son or sons, to be by them received during 
their widowhood, A afterwards it should devolve 
to the survivor or survivors of his other sons, that 
is to say, to his grandchildren A to their heirs A 
assigns, to be divided equally among them : — 
Held : the four sons took the houses as tenants in 
common in fee, A the executory devise over to their 
children was void. — Siiaw v. Ford (1877), 7 Ch. D. 
069 ; 47 L. J. Ch. 581 ; 87 L. T. 749 ; 20 W. R. 

285. 

A nnota l ion s :— Refd. lie Dugdale, Dugdale r. Dugdale 

(1888), 38 Ch. 1). 1 7(5 ; lit Aganoor’H Trusty (1895), 13 R. 

07 7 ; lit Fowler, howler v. Fowler, 1 1 II 1 7 J 2 Ch. 307 ; 

lie Ashton, Ballard v. Ashton, [1920] 2 Ch. 481. 

8442. -.] — Testatrix bequeathed a fund upon 

trust, in the events which happened, for her son 
for life. A then “ in trust for A to be equally 
divided between all A every my nephews A nieces 
who shall be living at the time of the death of 
my son as aforesaid. Sc t he issue of such of them as 
shall then be dead leaving issue, as tenants in 
common, such issue nevertheless taking only the 
share or respective shares which the deceased 
parent or parents would have taken if living ” : — 
Held : the issue took as tenants in common inter 
se. — Tie Smith (1889). 5s L. ,1. Ch. 901. 

A nnotation Distd. lit Yates, Rostock r. D’Evnoourt, 

[1891] 3 Ch. 53. 


vii. ‘ k Share and Share Alike." 


8443. Whether tenancy in common created.] — 

Draper’s Case (108 1 ), 2 (’as. in Ch. 04 ; 22 E. R. 
848, E. C. 


Annotations Consd. Campbell r. Campbell (1792), 4. Rio. 

C. C. 15 ; Jackson v. Jackson (1801), 9 Vos. 591. 

8444. .] — Testator having two sons A four 

daughters devises his houses to one of his sons for 
life, Sc after his decease, “ then I give my estate 
to my four daughters, share A share alike ; A if 
any of them die before* marriage, then her part to 
the rest- surviving ; A if all my sons Sc daughters 
die without issue, then 1 give my said house to my 
sister A her heirs.” On the death of the son 
without issue, the four daughters are tenants in 
common ; A therefore if one marry As die, leaving 
issue a son, such son shall come in for his fourth 
part of the estate. — Hanchet r. Thelwal (1680), 
3 Mod. Rep. 104 ; 87 E. R. 06. 


8445. — Devise to survivors “ share A 
share alike ” 'makes them tenants in common. — 
Middleton v. Swail (or Swain) (1093), Comb. 
201 ; Skin. 439 ; 90 E. R. 151. 

8446. .] — Gift of a share over, to the 

children of my late cousins W. TJ. Sc J. U., share Sc 
share alike, at their respective ages of twenty -one : 
this is a tenancy in common among those then 
living : Sc one of them dying in the lifetime of 
testator, that share is lapsed. — Martin v. Wilson 
(1791), 3 Rro. C. C. 321 ; 29 E. R. 501, L. C. 


Annotations -Consd. lit Smith’s Trusts (1878), 9 Ch, D. 
117. Reid. Leigh v . Leigh (1854), 17 Boav. G05. 

8447. -.] — Legacy to A. for life, Sc after her 

decease to her children ; if she should leave none, 
to B. & C. share Sc share alike, or to the survivor ; 
a vested interest in B. Sc C. upon the death of the 
testator, as tenants in common ; A., though she 
survived them, dying without children. — P erry 
v. Woods (1790), 3 Vvs. 201 ; 30 E. R. 970. 

Annotations : — Consd. Maberly r. Strode (1797), 3 Vos. 450. 
Distd. Newton v. Aysoough (1815), 19 Vos. 534. Dbtd. 
Cripps v. Walcott (1819), 4 Mudd. 11. Apld. Roc d. Long 
v. Prigg (1828), 8 B. & C. 231. Distd. Homo v. Pillans 
(1833), Coop. temp. Brough. 198. 

8448. .] — Where t estator, after bequeathing 

a speciiic legacy, devised all A: every other part of 
liis real A personal estate*, to be equally divided 
between his three grandchildren, share Sc share 
alike for ever ; Sc also, that if either of them 
should happen to die, without child or children 
lawfully begotten, that then such part or share of 
the one so dying should be equally divided amongst 
the surviving grandchildren ; but if any of his 
grandchildren should die, Sc leave child or children 
lawfully begotten, that such child or children 
should have their parents’ share equally divided 
amongst them, share A share alike : — Held : under 
this devise, the grandchildren took an estate, in 
fee simple, as tenants in common.- Clayton v. 
Lowe (1822), 5 B. Sc Aid. 030 ; 100 E. R. 1323. 

Annotations : — Consd. Doe d. Long r. Prigg (1828), 8 B. A C. 
231. Folld. Get* v. Manchester Corpn. (1852), 17 Q. B. 
737. Distd. Gosling r. Townsend (1853), 22 L. T. O. 8. 
125. Expld. & Distd. Cooper v. Cooper (1855), 1 K. Sc J. 
058. Dbtd. Bowers v. Bowers (1870), 5 Ch. App. 244. 
Apld. Apsoy v. Apsey (1 877), 3(1 L. T. 911. Expld. & Apld. 
lit Brnilsford, Holmes r. Croiu[tton A Evans’ Union Bank, 
[1910] 2 Ch. 530. 


8449. .]— De\ iso of the residue of testator's 

real A personal estate A effects to trustees, to pay 
the rents, produce A: profits to testator’s wife for 
life, Sc after her decease to his daughter for life. A; 
after the decease of his wife Sc daughter, he devised 
the residuary trust estates to all A every the issue, 
child, or children of his daughter as should be 
living at the time of tin* decease of the survivor of 
his wife A daughter, equally amongst them, if 
more than one, to be divided share Sc share alike, 
when Sc as they should respectively attain the age 
of twenty-four years, A to their respective heirs, 
exors., etc., for ever, to take as tenants in common 
A not as joint tenants :--lfcld : the daughter’s 
children, seven in number, took equitable estates 
in fee, as tenants in common, in the real estates of 
testator, by virtue of the residuary clause ; but 


PART XVI. SECT. 19, SUB-SECT. 10. 

— - B. (c) vii. 

8443 i. Whether tenancy in common 
created.] — He Pryor, Woods v. Put ok, 
11923J S. A. S. K. 199.— AUS. 

8443 li. .] — Ballard v. Stover, 

14 O. R. 153.— CAN. 

8443 ill. .] — A testator bo- 

queatlied personal opiate to bis two 
Bisters, M. & 8., & to their children, 
all share alike if living : -- Held : tlio 
sisterB A their children took as tenants 
in common, sharing per capita & not 
per stirpes . — Bradley v. Wilhon, 13 


Gr. 042.— CAN. 

8443 iv. Keating v. Cassels, 

24 U. C. JL 314.- -CAN. 

8443 v. .] — Morobh v . McAl- 

lister, 20 U. C. 11. 308.— CAN. 

8443 vi. .} — lie Tucker (Sa«k.) 

(1910), 10 W. L. R. 172— CAN. 

8443 vii. .] — A sum of money was 

appointed by testator to bo divided 
equally among the children procreated 
or to bo procreated of one party, & 
those of another, share & share alike : 
— Held : the clause imported that the 
money was to be equally divided per 


capita . A not per stirpes. — Rknny t\ 
Crosrie (1822b 2 Sh. (Ct. of Sosb.) 
00. - SCOT. 

8443 viii. .3 — Spink’s Execu- 

tors v. Simpson (1894), 21 R. (Ct. of 
Sees.) 551 : 31 Sc. L. K. 438; 1 S. L. T. 
527.- SCOT. 

8443 ix. . ]— The use by testators 

of the wordy “ share & share alike ” 
in bequeathing property to several 
children show that they intended a 
conjunction verbis tantum Sc hetioe 
there is no jus accresccndi. — Kelly v. 
Estate Sc all an, [1916] C. P. D. 20. 
— S. AF. 
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Sect. 19. — Quantity of interest given: Sub-sect. 10, 
B. (c) vii.y viii. & ix.] 

they would have taken legal estates in fee as 
tenants in common, by virtue of such residuary 
clause, if it had been made without the intro- 
duction of trustees. — Farmer v . Francis (1824), 
2 Bing. 151 ; 9 Moore, C. P. 310 ; 2 L. J. O. S. C. P. 
143 ; 130 E. R. 263 ; subsequent 'proceedings (1826), 
2 Sim. Sc St. 505. 

Annotations : — Distd. Bull v. Pritchard (1826), 1 Russ. 213 ; 

ite Jobson, Jobson v. Richardson (1889), 44 Ch. D. 154. 

Reid. Doo d. Dolley v. Ward (1839), 9 Ad. & El. 582. 

8450. .] — Hyde v . Cullen (1837), 1 Jur. 

100. 

8451. .] — Symers v. Jobson, No. 7997, 

ante. 

8452. — By a will, made before 1838, 

testator devised as follows : “I give Sc devise to 
A. B. & C. & their heirs Sc assigns, all that (naming 
the premises), upon trust, nevertheless, to receive 
the rents Sc profits, Sc after deducting all taxes 
Sc expenses what soever, to pay the same unto such 
persons Sc for such purposes as my daughter E. 
shall direct, Sc for want of such direction, to & for 
her sole & separate use ; & from & immediately 
after the decease of my daughter, upon trust, to 
pay Sc apply the rents, etc., for Sc towards the 
maintenance Sc education of my daughter’s 
children then living, during their minority ; & 

upon the youngest living of my daughter’s 
children attaining the age of twenty-one I give Sc 
devise the house Sc premises unto all the children 
of my daughter who shall be then living, in equal 
shares & proportions, share & share alike.” In 
one of the devises contained in the will, an estate 
in fee was devised to testator’s grandson, on 
attaining twenty-one years ; & by a concluding 
clause of the will, testator, as to the residue of 
his estate not before specifically disposed of, 
devised & bequeathed the same to his eldest son, 
to hold to him, his heirs, exors., administrators, A 
assigns, according to the nature of the several 
estates, absolutely for ever ; Sc testator also 
authorised his trustees, at their discretion, from 
time to time to grant leases of any part of the 
premises in trust, for any term not exceeding 
twenty-one years, at the best rent that could 
reasonably be obtained, but without taking any 
fine for such leases : — Held : (1) the estate of the 
trustees Sc their heirs w as to continue only for such 
time as the objects of the trust required it ; & the 
power to lease was a power only, to be exercised 
during the continuance of this estate so limited 
to them ; A therefore (2) the three grandchildren 
of testator did not take a fee in the premises in 
question, but took estates for life only as tenants 
in common. — Doe d. Kimbf.r v. Cafe (1852), 7 
Exeh. 675 ; 21 L. J. Ex. 219 ; 19 L. T. O. S. 144 ; 
155 E. It. 1119. 

Annotations As to (1) Distd. Smith i\ Smith (1861), 11 
C B. N. S. 121. Apia. Collier v. M'Bean (1865), 34 Beav. 
426 Distd. ColUer v. Walters (1873), L. R. 17 Eq. 252. 
Reid. Road t;. Watson (1856), 2 Jur. N. S. 1135 ; Maden 
r. Taylor (1876), 45 L. J. Ch. 569. 

8453. .] — W., by will, directed that the 

annual interest only of all the residue of his pro- 
perty should be divided into as many equal parts 
as there might be children living of T. Sc Ids wife L., 
as each of them came of age ; & in case any one of 
them should die without any children, then his 
or her ^ hare of the annual interest should devolve 
to the surviving children, share Sc share alike, Sc 
so on successively until the whole amount of the 
interest of the residue came into the hands of the 
grandchildren & great grandchildren of T. Sc his 
wife L. W. bequeathed to liis wife “ upon con- 
dition of her making no claim upon the residue,” 


[ an annuity for life ; but if she made any claim 
upon the residue of his property, he bequeathed 
unto her no part of his property, the annuity was 
not to be paid ; Sc he directed that all property 
reverting to his estate whether leasehold or copy- 
hold property, etc., should, as soon as the amount 
was obtained, be immediately invested, Sc the 
interest to be received for the children of T. : — 
Held : the widow of testator was entitled to dower 
Sc also to the annuity ; the children of T. living at 
the death of testator were entitled, as tenants in 
common for life, to the income of the real Sc 
personal estate, with remainder to all the cliildren 
of such children, as tenants in common, absolutely ; 
Sc in case any child of T. should die without having 
had a child, his or her share would belong to the 
survivors for life, & to the children of the survivors 
absolutely. — Wetherell v. Wetherell (1862), 4 
Gift. 51 ; 7 L. T. 89 ; 8 Jur. N. S. 814 ; 10 W. R. 
818 ; 66 E. R. 616 ; on appeal (1863), 1 De G. J. 
Sc Sm. 134, L. C. 

Annotation : — Reid. Dowling v. Dowling (1865), 13 L. T. 

553. 

8454. — .] — Bequest of an annuity of £100 to 

the child or children of J. equally, share & share 
alike, for & during the term of their joint natural 
lives, or the life of the survivor of them, or longer 
liver of then. : — Held : the children took, as 
tenants in common, without benefit of survivor- 
ship, an annuity to last till the death of the 
survivor, & the shares of those dying w r ithin that 
period went to their personal representatives. — 
Bryan v . Twigg (1867), 3 Ch. App. 183; 37 
L. J. Ch. 249 ; 16 W. R. 298, L. J. 

Annotation : — Folid. Cbatfleld v. Bercbtoldt (1870), 18 \V. K. 

887. 

8455. .] — Testator, after giving all the 

residue of his estate both real Sc personal, to 
trustees, gave, devised, Sc bequeathed the yearly 
produce of his estate unto his six children, naming 
them, Sc the issue of them, such issue taking only 
their parents’ share, to Sc for her or their own use 
Sc benefit absolutely, share & share alike : — Held : 
the children of testator, who all survived him, took 
absolute interests in his realty as tenants in 
common in fee. — Shacklock v. Jarvis (1872), 26 
L. T. 682. 

8456. -.] — D. made a will as follows : “I 
give, devise, Sc bequeath unto my sister Mary, 
her daughter Elizabeth, Sc Sarah, the daughter of 
David Jones, all my landed property, to possess 
Sc enjoy the same jointly during their lifetime ; Sc 
when any or some of the before mentioned parties 
shall depart this life, I give, devise, Sc bequeath 
her or their shares to be possessed Sc enjoyed by 
my sister Jemima, the wife of John Davies, 
together with her daughter Mary, during their 
lifetime ; provided the said Mary, daughter of 
the said Jemima, my sister, shall remain in her 
present state of single woman ; otherwise, if she 
shall alter her present state of single woman Sc 
bind herself in w edlock, she is liable to lose her share 
of the said property immediately, Sc her share to 
be possessed by the other mentioned parties, share 
Sc share alike ” : — Held : the gifts in the will were 
of tenancies in common Sc not joint tenancies. — 
Jones v. Jones (1881), 44 L. T. 642 ; 29 W. R. 
786, D. C. 

8457. .] — Testator devised certain real 

estate to trustees upon certain trusts during the 
lives of his sons Sc daughters & the survivors Sc 
survivor of them ; Sc after the decease of the 
survivor or his sons Sc daughters, or during the 
lives or life of all or any, with their concurrence, 
upon trust to sell the real estate, & testator 
declared that the trustees should stand possessed 
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of the proceeds of sale “ Upon trust for all & 
every his sons & daughters who shall be then 
living, & the issue of any then dead, such issue 
standing in loco parentis , share & share alike ” : — 
Held : although the living sons 6c daughters of 
testator, 6c the family of any deceased son or 
daughter, as representing their parent, took as 
tenants in common, yet, as there were not double 
words of severance, the members of the family of 
any deceased son or daughter took inter se as joint 
tenants, the words “ share 6c share alike ” not 
applying to the members inter se of the family of 
any deceased son or daughter. — Re Yates, 
Bostock v. D’Eyncourt, [1891] 3 Ch. 63 ; 64 
L. T. 819 ; 39 W. R. 573. 

8458 . Unless express joint tenancy created.] 

— Testator gave a residue to trustees to pay the 
interest to four persons for life, & after decease of 
the survivor, then to divide the principal among 
their children ; two died ; the interest shall be 
paid to the other two. Though the words “ share 
& share alike,” in a will, generally, create a tenancy 
in common, they cannot do so where there is an 
express joint tenancy. — Armstrong v. Eldridge 
(1791), 3 Bro. C. <J. 215 ; 29 E. R. 497, L. 0. 

Annotations: — Distd. Garland v. Thomas (1804), 1 Bos. & 
P. N. It. 82. Expid. Alt v. Gregory (1850), 8 Do G. M. & 
G. 221 ; Cranswick v. Pearson (1802), 31 Boav. 024. 
Distd. & Dbtd. Bryan v. Twigg (1807), 3 Ch. App. 183. 
Folld. Re Itiuherson, Scales v. Heyhoo (No. 2), [1893) 3 
Oh. 146, 150. Apld. Re Telfair, Garrioch v. Barclay 
(1902), 86 L. T. 490 ; Re Tate, Williamson v. Gilpin, [1914] 
2 Ch. 182. Refd. Knight v. Gould (1833), 2 My. & K. 
295 ; Penny v. Allen (1857), 3 Jur. N. S. 273 ; Wood v. 
Drayoott (1803), 2 New Pep. 55 ; Re Brownie ’a Will 
Trusts, Landon r. Brown, [1915] 1 Ch. 690 ; Re Stanley's 
Settlmt., Mad docks v. Andrews, [1916] 2 Ch. 50. 

8459. Controlled by circumstances.] — 

(1) The words ‘‘share 6c share alike” will be 
controlled by circumstances denoting that they 
are not used to create a tenancy in common. 

Estates vested in trustees for the benefit of 
three persons, with a direction to apply the income 
for the maintenance of the cestui que trust , or the 
survivors or survivor, share 6c share alike : — Held : 
to create a joint tenancy. 

(2) Testator devised freehold & copyhold estates 
to trustees & their heirs, upon trust, for the use 
6c benefit of his three natural boys. The rents, 
etc., to be paid for the maintenance <fc education 
of the before-mentioned boys, or the survivors or 
survivor of them, share 6c share alike : — Held : 
there was no resulting trust, & the sons were 
entitled absolutely as joint tenants.— -Moore v. 
('leghorn (1847), 10 Beav. 423; 16 L. J. Ch. 

469; 11 Jur. 958; 50 E. It. 645 ; affd. (1848), 
17 L. J. Ch. 400; 12 L. T. O. S. 265; 12 Jur. 
591, L. C. 

Annotations : — As to (2) Consd. Malcolmson v. Malcolinson 
(1851), 17 L. T. O. 8. 44. Distd. Doe d. Kimber v. Cafe 
(1852), 7 Exch. 675. Apld. Smith v. Smith (1861), 11 
C. B. N. S. 121. Distd. Re Pollard’s Estate (1863), 3 
De G. J. & Sin. 541 ; Oakley v. Wood (1868), 37 L. J. Ch. 
28. Apld. Yarrow v. Knightly (1878), 8 Ch. D. 736. 
Expid. Re Jones, Last i». Dobson, 11915] 1 Ch. 246. 
Generally, Refd. Holliday v. Overton (1852), 15 Beav. 
480 ; Maden v. Taylor (1876), 45 L. J. Cli. 569 ; Outhbert 
v. Robinson (1882), 51 L. J. Ch. 238. 

Com] tare Nos. 8515-8523, post. 

viii. ” Unto and Among.” 

8460. Tenancy in common created.] — A legacy 
given to two or more persons, without words of 


severance, makes a joint tenancy ; therefore the 
judge determined that where, in a will, as to a 
residue, two thirds were given to 6c amongst the 
children of A. & B. they took as tenants in 
common, but the remaining third being given to 
the children of C. they took as joint tenants. — 
Campbell v. Campbell (1792), 4 Bro. C. C. 15 ; 
29 E. R. 755. 

Annotations: — Refd. Morley v. Bird (1798), 3 Ves. 629; 

Crooke v. Do Vandes (1803), 9 Ves. 197 ; Wood v. Wood 

(1811), 1 PhllUm. 357 ; Doo d. Cadogan v. Ewart (1838), 

7 Ad. & El. 636. 

8461. .] — Devise to the devisor’s wife for 

life, 6c after her decease unto & among all & every 
their children, in such manner 6c proportions as 
she should in her life or by will appoint ; empower- 
ing her to sell, 6c receive the interest for life ; 6c 
appointing after her decease both principal & 
interest to 6c among their children, in such pro- 
portions, as aforesaid. 

All the children, having died in the life of their 
mother, who died without appointment, were held 
entitled as tenants in common to several estates of 
inheritance. — Casterton v. Sutherland (1804), 
9 Ves. 445 ; 32 E. R. 674. 

Annotations : — Consd. Lambort v. Thwaites (1866), L. II. 2 

Eq. 151. Refd. Hardlngham v. Thomas (1854), 2 W. 11. 

547 ; Halfhead v. Sheppard (1859), 1 E. Sc E. 918. 

8462. .] — Testator devised his copyhold 6c 

leasehold estates in trust for his son for life, &, 
after his decease, in trust to assign 6c surrender 
the same unto 6c among the person, or persons, 
who, at the son’s death, would be entitled to his 
personal estate in case he should die intestate. 
The son died, leaving a widow 6c four children 
Held : they took the estates in equal fifth parts as 
tenants in common. — Richardson v. Richardson 
(1845), 14 Sim. 526 ; 5 E. T. O. S. 142 ; 9 Jur. 
322 ; 60 E. R. 462. 

Anmttation /-—Consd. Bullock v. Downes (1860), 9 H. L. 

Cns. 1. 

8463. — .] — Re Wylde’8 Estate, No. 8382, 

ante. 

ix. Other Words. 

8464. “ AH & every.”] — A gift in trust for all 
& every the child 6c children of A. 6c liis her 6c 
their exors. 6c administrators 6c assigns for his 
her 6c their own absolute use 6c benefit : — Held : 
to create a joint tenancy. --Morgan v. Britten 
( 1871), L. R. 13 Eq. 28 ; 41 L. J. Ch. 70. 

Annotation : — Folld. Billing v. Billing (1895), 11 T. L. R. 502. 

8465. .] — A gift in trust for “all 6c every 

the children ” of the testator’s daughter creates a 
joint tenancy. — Billing v. Billing (1895), 11 
T. L. R. 502 ; sub nom. Binning v. Binning, 39 
Sol. Jo. 622 ; 13 It. 654. 

8466. “ Amongst.”] — Testator gave to trustees 
certain freehold 6c leasehold property, upon trust to 
pay the rents, issues, 6c profits to his granddaughter 
for life, 6c after her decease, “ in case she should 
leave* issue of her body lawfully begotten, then upon 
trust to dispose of his estate in such manner 
amongst such issue as liis granddaughter by deed 
or will should appoint, 6c for default of such issue,” 
then upon certain ulterior trusts. The grand- 
daughter had several cliildren 6c grandchildren, 
6c by her will, purporting to be made in execution 
of the power, appointed the whole of the property 
amongst some only of her children : — Held : 
upon the construction of the above clause, issue 


PART XVI. SECT. 19, SUB-SECT. 10. 

— B. (c) ix. 

k. “ To be paid." 1- — Testator bo- 
queathed a legacy to a son, but if he 
were insolvent or otherwise disentitled 
personally to receive & on joy the 
same, then the legacy was “ to be 
paid to his children by my trustees 


at such time as they may deem expe- 
dient : — Held : the words “ to be 

8 aid " imported division 8c distribu- 
on, & the son’s children were entitled 
to the legacy as tenants in common & 
not as joint tenants. — Re Powell 
(1907), 7 S. K. N. S. W. 874 ; 24 
N. S. W. W. N. 217.— AUS. 


l. “ Kqual sharer.” J — Foster v. Km- 
MERSON, 5 Gr. 135. — CAN. 

m. Gift “ to the uses of my nieces 
A. & B. dt to my niece C. for the term 
of their natural life d? to their lawful 
issue for ever, & in the event of any of 
my said nieces dying without lawful 
issue, then that her interest in the 
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B. (c) hr., & C. (a) i.l 

living at the death of the donee of the power of 
appointment were alone objects thereof ; an 
exclusive appointment was not authorised, & the 
appointment was therefore invalid, & the issue of 
the granddaughter of every degree living at her 
death became entitled to the property on her 
death as tenants in common. 

The word “ amongst ” in this case shows clearly 
that the issue are to take as tenants in common 
(Kinder sley, V.-O.). — Stolwom'iiy v. San cko ft 
(1864), 33 L. ,T. Ch. 708 ; 10 Jur. N. S. 762 ; 12 
W. It. 0:;r> ; sub nom. Stodwokthy v. Bancroft, 
10 L. T. 228. 

Annotation : — Refd. I?e Venle’s Trusts (1870), 4 Cli. D. 61. 

8467. “Distribute & divide.”]— Testator, after 
directing his personal estate to he invested, gave 
the income of the same A of his real estate to his 
wife for her life, A. dnected that after her death his 
trustees should sell his real estate “ A pay, dis- 
tribute A divide ” the money thence arising. A 
the money at interest. A he thereby gave A be- 
queathed one-third thereof, unto his cousin, J., 
“ if he should be then Jiving, but if he should be 
then dead, unto his legal represent ative or repre- 
sentatives, if more than one. share A share alike/’ 
J. died in the lifetime of testator’s widow, leaving 
a widow A children — Held : upon the death of 
J. 8., his widow A children, as the persons who 
would, in case of intestacy, be entitled to his 
personal estate, according to Statute of Distribu- 
tions, took vested interests in the third of the 
residue in equal shares, as tenants in common. — 
Smith v. Palmer (1818), 7 Hare, 225 ; 13 Jur. 
94 ; 68 E. R. 92. 

Annotations : — Refd. Gundry r. Pinniger (1852), 1 De (5. M. 
A G. 502: Jir Crawford’* Trusts (1854), 2 Drew. 230; 
Kinsr r. Cleave luiul (1858), 20 Heav. 20 ; Penny v. Clarke 
(1800), 29 L. J. Ch. 370 ; Lee* r. Massey (1801). 3 De G. F. 
A J. 113 ; ] \'c Hutchinson, Carter v. Hutchinson, {1919] 2 
Ch. 17. 

8468. “Equally shared.”] — Testatrix devises 
two houses to J. A 31. generally, A then says my 
meaning is, that the rents of my two houses should 
be equally shared between J. A Jl. The devisees 
shall take* as tenants in common, A not as joint 
tenants.— Prince v. Heylin (1737), 1 Atk. 493 ; 
26 E. R. 312. L. C. 

Annotation : — Distd. Goodtitlo <1. Hoobuek v. Oxley (1820), 7 
Dow. A Py. K. H. 535. 

8469. “ Equally amongst.”] — A devise of a 
leasehold interest to A. A her three sons equally 
amongst them, creates a tenancy in common, 
though there is no mention of any division to he 
made. — Warner v. Morn (or Hone) (1718), (iilb. 
Ch. 146; Prec. Ch. 491 ; 1 Eq. Cas. Abr. 21 

25 E. R. 103. 

Annotations : — Refd. Perkins v. Baynton (1781), 1 firo. C. C. 
118 ; Campbell v. Campbell (1792), 4 Ilro. C. C. 19 c. 

8470. “ In equal manner.”] — A deed of trust 
to pay the profits to three in equal manner, A to 
convey the inheritance to them in like sort, makes 
a tenancy in common of the whole, so as in a will. — 
Hois v. Roswell A Dtckins (1667), 1 Lev. 232 ; 

83 E. R. 383. 

8471. “ Equal parts. ”J— T. by his will gave to 
his five daughters M. E., J. A C. a sum of money 
chargeable on real estate A on personalty, A 
directed the interest to be paid to them in equal 
pails or shares during their lives, A the principal 
to be vested in the funds in trust for them, or the 


survivors or survivor of them. After their deaths, 
the principal in equal parts to the surviving 
children, as they should arrive at the age of twonty- 
one. E. one of the daughters, died without having 
been married :—Held : the daughters who sur- 
vived took the whole for their lives, as tenants in 
common. — M inton v. Cave (1846), 7 L. T. O. S. 
1 ; 10 Jur. 86. 

Annotation : — Expld. Minton v. Minton (1861), 4 L. T. 696. 

8472. “ Equal portions.”] — Fowler v. Ougley 
(1589), 1 And. 194 ; 123 E. R. 426. 

8473. “ Equally to be parted/] — By will, testa- 
tor gave unto his wdfe his freehold estate called 
Pouncetts for her natural life. Ho gavo her also 
his stock, goods, A chattels for her life. He 
gave unto liis heir £10, A then proceeded, “ all 
the above bequeathed lands, goods, A chattels, 
after the death of my wife, I give A devise unto 
my children, share A share alike, equally to be 
parted between them”: — Held: the children 
took only an estate for life in testator’s lands as 
tenants in common. — Doe d. Norris v. Tucker 
(1832), 3 B. A Ad. 473 ; 1 h . J. K. B. 161 ; 110 
E. R. 170. 

Annotations : — Consd. Doe cl. Winder v. Lqwoh (1837), 7 
Ad. A El. 195. Apld. Silvoy r. Howard (1837), 6 Ad. A 
Kl. 253 ; Doe d. Payne v. Plycr (1849). 14 Q. B. 512 ; 
Viek v. Suoter (1854), 3 E. A B. 219. Refd. Doe d. Knott 
r. Lawton (1838), 2 Jnr. 443 ; Harding; r. Roberts (1855), 
10 Exch. 819. 

8474. “ Family.”] — Testatrix bequeathed her 
house, furniture, etc., to A. for life, A directed that 
the same should afterwards remain in the family 
of A. A. died, leaving live children : — Held: 
the children of A. took as tenants in common. — 
Owen e. Penny (1850), 14 Jur. 359. 

8475. “ Part & part alike.”] — A devise to two 
A their heirs, part A part alike, creates a tenancy 
in common, A not a joint estate. Tiiokowc.ood 
r. Mullins (1627), Pro. Oar. 75; 79 E. R. 666 ; 
sub nom. James A Tijokougiigood v. Collins, 
Ilet. 29 ; sub nom. Jacques A Throuoiioood v. 
Collins, 1 At t. 46. 

Annotation * — Refd. Fisher r. W r igg (170ft), 1 Ld. Uaym. 622. 

8476. Pay, assign & divide.] — Bequest of a legacy 
upon trust to pay, assign A divide the same, upon 
the death of testator’s daughter, unto A equally 
between all her children if more than one, as joint 
tenants, A if but one, Mien to such one child : — 
Held : to create a tenancy in common amongst 
the legatees. Booth v. Alington (1857), 27 
E. J. Oh. 117; 3 Jur. N. 8. 835 ; 6 W. R. 811. 

8477. “ Same proportion.”] — Testator having a 
foreclosed mtge. in fee of certain farms in Lanca- 
shire gave, amongst other things, to his wife for 
life, “ the interests or proceeds of certain farms in 
the county of Lancaster, mtged. to me for £2,500 ” ; 

A after her decease ” one-third part of the sum of 
£2,500 principal money disposed of in mtge. of 
t he farms aforesaid ” to his daughter Harriet ; A. 
he declared that after his wife’s decease his daughter 
Elizabeth should inherit A enjoy the bequests 
aforesaid in the same proportion as her sister 
Harriet ; A that his son should in like manner 
inherit A enjoy one-third part of the aforesaid 
bequests upon the same conditions as his 
daughters Held : the farms passed as real 
estate to testator’s wife for life, with remainder 
to his son A daughters as tenants in common in 
fee. — L k Bros v. Cockerell (1832), 5 Sim. 384 ; 58 
E. R. 380. 

Annotation : — Mentd. Heath v. Pugh (1881 ), 0 Q. B. D. 345. 


property hereby devised shall pass to 
the next heir ” — Amounts to tenancy 
in common in tail.}— lie Gray, Gray v . 
Gray 11920), 01 I. L. T. 65.- IF*. 

n. “ Among.**] — Testator made a 


beneficial residuary devise to the 
two persons whom lie appointed as 
exors. By a codicil he appointed a 
third exor., A by another codicil he 
gave all property not deviBed by his 
will or codicil unto & amongst 


three exors. : — Held : the last gift was 
in substitution for the prior gift, Sr the 
three exors. were entitled beneficially 
to the whole residue. — Krull v . 
Brapey, 4 N. Z. L. U. 369 (8. CL), 
N.Z. 
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8478. “ Be paid.*’] — Re Atkinson, Wilson v. 
Atkinson, No. 8295, ante. 

8479. .1 — Re Clarkson, Public Trustee 

v. Clarkson, No. 8272, ante. 

8480. “ Respective ” or “ Respectively.”] —Tur- 
ret v. Fiiampton (1054), Sty. 4 34 ; 82 E. R. 840. 

Annotations :■ — Consd. FiRlier v. Wigg (1700), 1 lid. Raym. 
622. Distd. Tuckorman v. JcfferieH (1707), 11 Mod. Rep. 
108. Refd. HI inset v. Cranwell (1091), 1 Salk. 220; 
Goddard v. Lewis (1909), 101 L. T. 528. 

8481. .] — Devise to trustees as soon as his 

three daughters attained their respective ages of 
twenty-one, to convey to them & the heirs of their 
bodies as joint tenants ; this not a joint estate, 
but to be construed as near it as may be, so that 
the conveyance must be at twenty-one respectively 
with cross remainders. — -M ar kyat v. Townly 
( 1748), 1 Ves. Sen. 102 ; 27 E. R. 918, L. C. 

Annotations : — Distd. He Hodgson’s Trust (1854), 1 K. & J. 
178. Reid. Hose d. Vere v. Hill (1760), 3 Burr. 1881 ; Doe 
d. Burden v. Burville (1773), 2 East, 47, n. ; Phipard r. 
Mansfield (1778), 2 Cowp. 797 ; Roade v. Hemic (1800), 

5 Vos. 744 ; Davis v. Bennet (1862), 31 L. J. Ch. 337. 

8432. .] — Doe d. Littlewood v. Green, 

No. 8292, ante. 

8483. .] — Bequest of personal estate, upon 

trust to assign the same to four persons, “ & to 
each of their respective heirs, exors., administrators 
k assigns ” : — Held : to create a tenancy in 
common. — G ordon e. Atkinson (1847), 1 De 
G. A 8m. 478 ; 03 E. E. 1150. 

Annotations : — Distd. Hr Atkinson, Wilson i\ Atkinson, 
f 1 802 J 3 Cli. 52. Refd. Hr Clarkson, Public Trustee v. 
Clarkson, 11915] 2 Ch. 216. Mentd. Pitch r. Weber (1818), 

6 llare, 145 ; Tavlor r. Ta> lor (1853), 3 De G. M. & G. 
190. 


8484. - .] — Bequest to A. for life, with remain- 

der to lb, C. & D., wit h a substitutional gift of their 
“ respective shares,” in ease of the death of any 
of them :—ITeUl : lb, C. A 1). took as tenants in 
common.- Ive v. King (1852), lb Beav. 4b; 21 
F. J. Ch. 500 ; 20 L. T. O. S. 5 ; lb ,Tur. 189 ; 51 
F. B. 093. 

Annotations : —Mentd. Ashling r. Knowles (1856), 3 Drew. 
593 ; Hodgson r. Smithson (1856), 21 Beav. 351 ; Cam- 
bridge v. Rous (1858), 25 Beav. 409 ; Hr Paulding’s 
Trust (1858), 26 Bear. 263 ; King r. Cloavelaud (No. 2) 
(1858), 26 Beav. 26 ; He Paulding’s Trusts (1858), 7 W. lb 
74 ; Lortng v. Thomas (1861), 5 L. T. 269 : Wilmot v. 
Elewitt. (1865), 11 Jur. N. S. 820 ; Ilobgen v. Neale (1870), 
L. It. 11 Eq. 48; Hr. Hanuam, Haddelsoy v. Hannam 
(1897), 66 L. J. Ch. 471 ; He Sohnadhorst, Sandkuhl v. 
Schnadhorst, [1901] 2 Ch. 338 ; He Williams, Metcalf v. 
Williams, [1914J 1 Ch. 219; He Kirk, Wotliey v. Kirk 
(1915), 85 L. J. Ch. 182. 


-.] — Re Tiverton Market Act, Ex p. 


8485 . - 

Tanner, No. 8294, ante. 

8486 . .] — A legacy to several persons & 

their exors. A: administrators repectively makes 
them tenants in common. — Jle Moore’s Settle- 
ment Trusts (1802), 31 F. J. Ch. 3 08; b F. T. 
43 ; 10 W. E, 315. 

8487 . .] — Gift to three persons by name for 

their respective lives, A subject thereto for their 
respective children as tenants in common. 

The life tenants are tenants in common, & the 
children take per si irves . — Sutcliffe v. Howard 
(1869), 38 L. J. Ch. 472 ; 17 W, R. 819. 

8488. — — R< Atkinson, Wilson v. Atkin- 
son, No. 8295, ante. 

8489. * Severally.’*] — The construction in this 
will of the words, “ as his sisters severally die,” is, 
that the sisters should take as tenants in common, 
& not as joint tenants. — Sheppard v. Gibbons 
(1742), 2 Atk. 441 ; 26 E. R. 600, F. G. 


C. Distribution per capita i and per stirpes. 

(a) When Donees Take per capita. 
i. In General. 

8490. Gift to children of A. & B.J — One devises 

the surplus of his personal estate to the children 


of A. k B. Neither of them has a child at the 
making of the will, or the death of testator. The 
devise is executory, & shall extend to any children 
that A. & B. shall afterwards have ; k the children 
of each shall take per capita k not per stirpes. — 
Weld v. Bradbury (1715), 2 Vein. 705 ; 1 Eq. 
Gas. Abr. 203, pi. 25 ; 23 K. It. 1058, F. C. 
Annotation : — Refd. Swan v. Bowden (1842), 11 L. J. Ch. 155. 

8491. Gift to A. & children of B. — A. & B. 
members of same class.] — One having had five 
children, A., Ib, O., D., A E. ; B. is dead leaving 
several children, Ns by will testator devises the 
residue of his personal estate to iiis son A to B.’s 
children, k to his daughter G. k D.’s children, k 
to his daughter E. ; 1). is living k has children ; 
decreed the children of B. k the children of D. 
shall take per capita , k not per stirpes , as if all 
named. — Blackler v. Webb (1726), 2 P. Wins. 
383 ; 24 E. ft. 777, D. (J. 

Annotations :--Apld. Kcciml v. Brooke (1790), 2 Cox, Eq. 
Cas. 213. Consd. Phillip# n. Garth (1790), 3 Bro. (5 C. 
64. Distd. Margitson r. Hall (1864), 9 L. T. 755. Folld. 
Payne r. Webb (1874), L. H. 19 Eq. 26. Distd. Capefi v. 
Dalton (1902), 86 L. T. 129. Refd. Malcolm v. Martin 
('1790), 3 Bro. C. C. 50 ; Dowding v. Smith (1841 ), 3 Beav. 
511 ; Davis v. Bennet (1862), 5 L. T. 81 5. 

8492. — — - .] — Tlie rule of distribution per 

capita applied to a. bequest to a brother k the 
children of a deceased brother though under the 
statute they would have taken per stirpes . — 
Lincoln (Lady) r. Pelham (1804), 10 Ves. 166; 
32 E. R. 80S, F. G. 

Annotations : — Distd. Ahrcy v. Newman (1853), 16 Beav. 
431. Refd. Capes v. Dalton (1902), 86 L. T. 129. Mentd. 
Matthew# v Paul (1S19), 3 Swan. 328 ; He Harris’# Trust# 
(1854), 2 Eq. Hep. 1110 ; Lyddou v. Ellison (1854), 19 
Beav. 565 ; Kandemun v. Mackenzie (1861), 1 John. 6z H. 
613. 


0 ** 0 . — - — — -LA'gacy i-o ue uiviueu equally 
between A. k the children of B., is divisible per 
capita.- — Williams v. Yates (1837), Goop. Pr. Gas. 
177 ; 1 Jur. 510 ; 47 E. R. 151. 

8494. .] — Re Walbran, Milner v. 

Walbran, No. 8552, past. 

8495. .] — Testatrix gave a moiety of 

her residuary estate, subject to a life tenancy, “to 
be divided equally between t he unmarried (laughters 
of my brother-in-law ” A. & B. “ equally.” At tho 
date of her will k death A. had three unmarried k 
two married daughters, lb to whom testatrix 
gave a legacy of £500 “ in recognition of friendship 
A: his many kindnesses,” had one daughter only, 
aged about four years ; at the same date 
testatrix was aged about sixty-three years, k the 
tenant for life about seventy-four years : — Held : 
Tb himself, k not his unmarried daughters, was the 
second legatee : but the division ought to be in 
equal fourth shares between him k the unmarried 
daughters of A., k not in moieties . — Re Harper, 
Plowman v. IIakpek, (101 1 1 I Gh. 70 ; 83 F. J. Gh. 
157 ; 100 F. T. 025 ; 58 Sol. .To. 120. 

8490. .] — Bequest “ to A. Ac to the children 

of B., to be equally divided ” : — Held : they 
took per capita . — Dowjhng v. Smith (1841), 3 
Beav. 541 ; 10 F. J. Gh. 235 ; 49 E. R. 213. 

8497. Gift to A’s & B.’s families.]— (1) The 
word “ estate. ” in a will, unless qualilied, passes 
both real k personal estate. 

(2) Under a disposition by will to A.’s k B.’s 
families the children are entitled, exclusive of their 
parents, & per capita . — Barnes v. Patch (1803), 
8 Ves. 604 ; 32 E. R. 190. 

Annotations : — As to (1) Consd. Doe d. Penwarden v. Gilbert 
(1821), C Moore, C. P. 268 ; Hamilton v. Hodsdon (1847), 
6 Moo. P. C. C. 76. As to (2) Apld. Wood v. Wood (1844), 
8 Jur. 260 ; Gregory v. Smith (1852). 9 Hare, 708 ; Abrey 
r. Newman (1853), 16 Beav. 431 ; Pigg v. Clarke (1876), 
45 L. J. Ch. 849. Refd. Robinson v. Waddelow (1836), 
8 Sim. 134 ; Liley v. Hey (1842), 1 Hare, 580 ; He Parkin- 
son’s Trust, (1851) 1 Sim. N. S. 242 ; Burt v. Hellvar 
(1872), L. H. 14 Eq. 160. 
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Wills. 


Sect. 19 . — Quantity of interest given : Sub-sect . 10, 
C. (a) i. ii.] 

8498. Gift to A. & B. & their children.] — 

Testator directed the residue of his personal estate, 
after the death of his wife, who was tenant for life, 
to be divided as follows : To his live nephews & 
nieces, A., B., C., I)., <fc E., two shares each, & to 
their children one share each ; the nephews & 
nieces survived testator : — Held : the residue 
vested in the nephews & nieces, & their children 
living at testator’s death, or born in the lifetime of 
the tenant for life ; the children taking per capita , 
but the shares of each of the nephews & nieces being 
double that of each child. — Cooke . v . Bowen 
(1840), 4 Y. & C. Ex. 244 ; 160 E. R. 096. 

8499. Gifts to descendants.] — Under a devise to 
the descendants of F., in a certain district, grand- 
children & great grandchildren take per capita. — 
Chosley v. Clare (1761), 3 Swan. 320, n. ; And). 
397 ; 36 E. R. 881. 

Annotations : — Refd. Thellusson v. Rendlesham (1859), 7 

II. L. Cas. 429. Mentd. Doc d. Chattaway v. Smith 

(1816), 5 M. Sc S. 126. 

8500. Gift to issue — Issue generally.] — Under 
a legacy to the issue of A. all descendants are 
entitled & take per capita as joint tenants. — 
Davenport v. Banbury (1796), 3 Vos. 257 ; 30 
E. R. 999. 


Annotations : 
Madd. 381 

8501. 


-Refd. Hampson t\ Brandwood (1816), 1 
Allgood v. Blake (1872), L. It. 7 Exch. 339. 

-.] — Testator bequeathed his 


j * 

residuary personal estate to his nephew & niece 
equally, & after their respective deaths, amongst 
their “ issue,” if there should be any “ children ” 
to take their parents’ share. But in case the 
nephew or niece died “ without issue, or leaving 
such they should die under twenty-one without 
issue,” then lie gave his or her share to t he other 
of them or his or her issue “ if he or she be then dead 
leaving issue as aforesaid.” The niece died in 181 1 
leaving issue ; the nephew died in 1862, leaving 
no issue : — Held : ” issue ” in the first part of the 
will meant ” children,” blit in the latter part 
“ issue generally,” A on the death of the nephew 
all the issue of t he niece then living took per capita. 
— Re Corrie’s Will (1863), 32 Beav. 126 ; 55 
E. R. 167 ; on appeal , Trevillian v. Knight 
(1866), L. R. 1 IT. L. 30, H. L. 

Annotations: — Apld. Holgate v. Jennings (1864). 31 Beuv. 


79. Refd. Re Birks, Kenyon v. Birks (1899), 68 L. J. Ch. 

319. 

8502. .] — Hobgen p. Neale, No. 8271, 

ante. 

8503. Gifts as tenants in common.] — Testator 

devised a copyhold estate to his wife for life, & 
after her decease he devised one half thereof unto & 
equally between all his first cousins, or the lawful 
issue of any or either of them who might be dead, 
as tenants in common : — Held : the first cousins 
of testator living at his death, & the issue in every 
degree of his lirst cousins who were then dead, were 
to take in equal shares per capita. — Cogswell v. 
Chapman (1837), 6 L. J. Ch. 184. 

8504. Discretion to distribute among specified 
persons — Nephews & nieces & children of deceased 
nephews & nieces — Trustees unable to agree.] — 
Testator directed his residuary real & personal 
estate to be divided, by his trustees, in such shares 
A at such times as they should think proper, 
amongst his nephews, A., B., & C., & his other 
nephews & nieces, sons & daughters of his late 
sisters T. IT. who should be living at his decease 
& the children of any other such nephews Sc 
nieces who, having died in his lifetime, had left 
issue. There were several children, Sc children of 
deceased children, both of T. Sc of H., living at 
testator’s death. The trustees not being able to 
agree as to 1 he division of the property, the ct. 
ordered it to be divided amongst the children, Sc the 
children of the deceased children of T. Sc IT., 
per capita. — Tomlin v. Uatfkild (1841), 12 Him. 
167 ; 59 E. R. 1095. 

8505. Gift to children & issue.] — Testator 
devised real estate upon trust, after the death of 
A. for all the children Sc issue of A. which she 
might leave her surviving, Sc their respective heirs 
& assigns as tenants in common, Sc if but one such 
child, then for such only child bis or her heirs Sc 
assigns, but if A. should die without leaving such 
issue, or leaving such Sc all of them should die 
during minority without leaving issue, then over ; 
he also bequeathed personal estate upon corre- 
sponding trusts, with a gift over, in case there 
should be no Hindi children or issue, or being such 
all of them should die during minority without 
leaving issue: — Held : at A.'s death her children 
Sc remoter issue then living took per capita. — 
Oancellor v. Cancki/lor (1862), 2 Drew. & 8m. 


PART XVI. SECT. 19, SUB-SECT. 10. 

- C. (a) 1. 

8498 i. Gift to A. A- li. d their 
children.)— Young v. IIall (1872), 3 
V. Ii. (Eq.) 1 62." AUS. 

o. Gift to A. cE her nephews — 
Division per capita .) — Gibson v. Abel* 
NETHY (1918), 18 S. R. N. S. W. J 22. 
— AUS. 

p. Devise of property equally be- 
tween G. dr children of A. dr of J. — 
Division per capita.) — Testator by his 
will, devisod " The property known as 
numbers 243, 245 & 24 7, situated at 
A.,” to his wife for life, & directed that 
“ after her death this property is to 
be equally divided between the chil- 
dren of A. f & the children of J. Sc my 
brother O.” The children of A. Sc of 
J., wore nephews Sc nieces of testator : 
— Held: G. & the children of A. Sc 
of J. took, per capita, Sc not per stirpes. 
— lie McJnner, Trustees, Executors 
& Agency Co., Ltd. v. McInnes 
[1925] V. L. R. 496 ; 47 A. L. T. 1 ; 
31 Argus L. R. 267.— AUS. 

q. Gift to M. A? on death of M. 
without issue to C. & E. equally.]— 
Testator, in 1856, devised certain land 
to M., & in case of her death without 
issue, then to the heirs of C. & K., “ to 
be equally divided between them.’' 
C. died after tcatator, leaving live 
children. M, died after C. without 


E. survived at the date of the 
hearing, having one child living 
Held : the period of distribution was 
upon the death of the first taker, M., 
so that those were entitled who were 
then the heirs of C. & E., & they took 
per capita Sc not per stirpes. — Suntkr 
v. Johnson, 22 Gr. 219. — CAN. 

r. lievi.se of inrome per stirpes — Sub- 
sequent devise of corpus per capita.) 
—He 1 anson (1907), 9 O. W. It. 278 ; 
14 O. L. R. 82— CAN. 

t. Gift to A. dr B. <t C.’s two 
sons .) — White v. White (1908), 28 
N. Z. L. R. 129.— N.Z. 

a. Gift equally between strangers 
in blood <t children of testator. | — lie 
Banks’ Will, Public Trustee v. 
Eaves, 20 N. Z. L. R. 436.— N.Z. 

b. Gift to A. *8 family d D.'s 
family dr “ between my two children in 
the convent."]— Burke t\ Burke (1899), 
18 N. Z. L. R. 216.— N.Z. 

o. Gift to A. for life <t then to T. 
Ar L. in equal shares.) — Wallace v . 
Wallace, 26 N. Z. L. K. 400.— N.Z. 

d. Gift of residue to named grand- 
children.]— He Hancock (1914), 33 N. Z. 
L. K. 710.— N.Z. 

e. Gift to brothers R. t J. f F. d 
nieces dr nephews in equal part.) — A 
bequest of residue to be divided 
" between Bros. R., J., F. & nieces & 


nephews in equal part ” means a 
distribution per capita Sc not by 
classes. — E vanh v. Turner, 23 N. Z. 
L. It. 825. —N.Z. 

f. Gift to A., the children of Ii. , 
the children of C., the children of D.. 
the children of E. ” including my 
nephew .) — Guardian Trust Sc. Exe- 
cutors Co. of New Zealand, Ltd. 
v. Carnaciian, [1923] N. Z. L. It. 
1233.— N.Z. 

g. Gift “ betvieen dr among the 

whole legatees whose legacies exceed 
£100.”! — Testatrix, after leaving 
numerous legacies varying in amount, 
directed the residue of her funds to be 
divided ” between & among the whole 
legatees whose legacies exceed £100. 
But in the event of the funds being 
insufficient to pay the legacies in full, 
each of those exceeding £100 should 
suffer a proportional abatement : — 
Held : the residue was to he divided 
among the Jegateos entitled to it, 
equally per capita. Sc not in proportion 
to the amount of their legacies. — 
Pitcairn r. Thomson (1853), 15 

Dunl. (Ct. of Sees.) 741 ; 25 So. Jur. 
440 ; 2 Stuart, 445.— SCOT. 

h. Gift to A. dr his children , B. 
dr his children, “ My nephews X. d Y . 
sons of B. t not to jmrticipate.*'] — Cob- 
ban’s Executors v. Cobban, [1915 J 
S. C. 82 —SCOT. 
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194 ; 1 New Rep. 12 ; 32 U. J. Ch. 17 ; 7 L. T. 
307 ; 8 Jur. N. S. 1146 ; 11 W. R. 10 ; 62 E. R. 
695. 

ii. Indication of Share to he Taken. 

8506. “Equally.”] — Legacy “to A. A B. the 
children of C. equally,” they take per capita. 
Legacy “ to the descendants of A. & £. equally,” 
all descendants, children A grandchildren, take 
per capita. — Butler v. Stratton (17111), 3 Bro. 
0. C. 367 ; 29 E. R. 587, L. C. 

Annotations : — Consd. Davenport v. Hanbury (1796), 3 Ves. 

257. Apld. He Harper, Plowman v. Harper, [1914] 1 Ch. 

70. Refd. Abbay v. Howe (1847), 1 l)e G. & 8m. 470. 

8507. .]— (1) Testator devised real estate 

in trust, for the persons who at his decease should 
be the next of kin of R. D. deceased, according to 
the Statute of Distributions, A their heirs as 
tenants in common ; the next of kin consisted of 
great-grandchildren’s children, A the children of 
great-grandchildren’ s children : — Held : they took 
per stirpes , A not per capita. 

(2) The question is, therefore, reduced to this, 
whether the words of the will import an intention 
that the next of kin, though some of them derive 
their character as such by representation, are 
nevertheless to take per capita. The cases seem 
to show that the word “ equally ” or the words 
“ share A share alike,” would here have had that 
effect (Lord Langdale, M.R.). — Mattison v. 
Tanfield (1840), 3 Beav. 131 ; 4 Jur. 933 ; 49 
E. R. 51. 

Annotations: — As to (1) Refd. Bullock v. Downes (1860), 9 

H. L. Cae. 1. As to (2) Consd. He Richards, Davies v. 

Edwards, [1910] 2 Ch. 74. 

8508. .] — Gift of a legacy to A. for life, with 

remainder to B. for life, A after the death of the 
survivor, upon trust to pay it “ to, between or 
amongst €., if then living, but if then dead, to, 
between A amongst C.’s children A the children of 
B. then living, equally,” etc. : — Held : C. A the 
children of B. took per capita . — Rick abe v. 
Garwood (1845), 8 Beav. 579 ; 50 E. R. 228 ; 
sub nom. Ricabe v. Garwood, 5 L. T. O. S. 515. 

Annotations : — Refd. Abrey t\ Newman (1853), 16 Beav. 

431 ; Davis v. Benuct (1862), 5 L. T. 815.1 

8509. .] — Bequest of £2,000 to be equally 

divided amongst testator’s next of kin, both 
maternal A paternal : — Held : the fund was 
divisible between the two classes per capita , A 
not per stirpes. — Dugdale v . Dugdale (1849), 
11 Beav. 402 ; 50 E. R. 872. 

8510. .] — Testator gave a fund to bis wife 

for life, with a power for her to appoint it by will 
amongst “A., B., A C., A their respective 
children,” A, in default of appointment, be directed 
“ the same, at bis wife’s death, to go amongst all 
the children equally.” The wife made no appoint- 
ment : — Held : they took per capita. — Pattison v. 
Pattison (1855), 19 Beav. 638 ; 52 E. R. 498. 

Annotation: — Mentd. He Hutchinson, Alexander v. Jolley 

(1880), 55 L. J. Ch. 574. 

8511. .] — Testatrix gave £200 to her brother 

R., & in case of his dying before her the £200 to go 
to his children ; A £200 to her sister M., to go to 
her children in the event of her predeceasing 


testatrix. Testatrix, after sundry other pecuniary 
gifts to other parties, gave all her residue “ to all 
the children of my brother R. A my sister M. 
equally. R. had five children A M. two children 
at the date of the will A also at the decease of 
testatrix : — Held : all these seven children took 
equally as tenants in common. — Mason v. Baker 
(1856), 2 K. A J. 567 ; 69 E. R. 908 ; sub nonu 
Re Lloyd’s Estate, Baker v. Mason, 2 Jur. N. 8. 
539. 

Annotations : — Consd. Hawes v. Hawes (1880), 14 Ch. D. 
614. Reid. He Davies’ Will (18G0), 29 Boav. 93 ; Stam- 
moolla. Hales, He Johnstone (1864), 10 L. T. 807. Mentd. 
Gibbs v. Lawrence (I860), 30 L. J. Cli. 170 ; He Miller, 
Daniel v. Daniel (1889), 61 L. T. 365. 

8512. .] — Testator had a son A two 

daughters, A. A C., living, another daughter, B., 
was dead, having left live daughters. He be- 
queathed £15,000, as to £5,000 for A. for life, with 
remainder to her children, as to £5,000 to the live 
daughters of B., A as to the remaining £5,000 to 
G. for life, with remainder to her children. He 
then gave the residue “ equally amongst his son, 
his daughter A., the five daughters of B., A his 
daughter C., to be settled as he had directed the 
three sums of £5,000 upon them A their issue ” : — 
Held: the five daughters of B. took per capita , so 
that each was entitled to one-eighth of the residue. 
— Tyndale v. Wilkinson (1856), 23 Beav. 74; 2 
Jur. N. 8. 963 ; 4 W. R. 695 ; 53 E. R. 29. 

851 3. .J — Under a direction to trustees of 

a will, that the interest of a trust fund was to be 
applied to the education of the children of A. & B. 
in equal shares, A on their attaining twenty-one, 
the whole to be sold A divided equally among 
them : — Held : all the children took vested 
interests on their birth, A the fund was divisible 
per capita.— Armitagk v. Williams (1859), 27 
Beav. 346 ; 7 \V. R. 650 ; 54 E. R. 135. 

8514. .] — Under a bequest to a daughter 

for life, A after her death to her children ; but if 
she died without issue, then to her two sisters if 
then living ; but if either sister should be then 
dead, testator gave her share to her issue equally 
to be divided among them : — Held : under the 
last bequest children, grandchildren A remoter 
issue took per capita . — Weldon v. Hoyland 
(1862), 4 De G. F. A J. 564 ; 6 L. T. 96 ; 45 E. R. 
1303, L. 0. 

A n notation : — Refd. He Flower, Matheson v. Goodwyu 
(1890), 62 L. T. 216. 

8515. “ Share & share alike. ”] — Gift of residue 
to be divided among next of kin, share A share 
alike, shall be divided among surviving brothers, 
nephews, A nieces, representing deceased brothers 
A sisters, per capita , not per stirpes . — Phillips v. 
Garth (1790), 3 Bro. 0. G. 64 ; 29 E. R. 410 ; on 
appeal , 3 Bro. C. C. at p. 69, L. C. 

Annotations : — Consd. Duvenport v. Hanbury (1796), 3 
Ves. 257. Dbtd. Garrick r. Camden (1807), 14 Ves. 372. 
Consd. Smith r. Campbell (1815), Coop. G. 275. Dbtd. 
Brandon v. Brandon ( 1 819), 3 Swan. 312. Consd. Hinckley 
v. Maclarens (1832), 1 My. & K. 27. Overd. Elinsky a. 
Young (1835), 2 My. & K. 780. Consd. Withy v. Mangles 
(1843), 10 Cl. & Fin. 215 ; Horn v. Coleman (1853), 1 8m. 
& G. J69. Refd. Holloway v. Holloway (1800). 5 Ves. 
399. Mentd. Cholmondeley v. Clinton (1820), 2 Jnc. A 
W. 1. 

took as tenants in common, sharing 
per capita A not per stirpes.— -B RADLEY 
v. Wilson, 13 Gr. 642.— CAN. 

8515 ii. .] — Under a bequest in 

favour of certain persons, if living at 
testator's death, A the issue of such 
of them as should be then dead, “ to 
be equally divided between them, 
share A share aliko,” such issue take 
per capita A not per stirpes. — He Bossi, 
5 B. C. R. 446.— CAN. 

8515 iii. — — .] — Anderson t\ Bell, 
29 Gr. 452 ; 8 A. R. 531.— CAN. 

3 S 


k. Gift to A. for life c£- thereafter 
to her children in joint liferent . ] — 
Bin nil’s Trustees v . Prknderuast, 
[1911] S. C. (H. L.) 6; 48 Sc. L. R. 
251 ; [1911] 1 S. L. T. 142. — SCOT. 

PART XVI. SECT. 19, SUB-SECT. 10. 

— C. ( a) ii. 

8506 I. “ Equally.**] — A direction in 
a wil] that a surplus be divided 
“ equally between my wife A my said 
daughters, share A share alike,” where 
there were three daughters, gave the 

J. — VOL. XLIV. 


widow a one-quarter share of such 
surplus, A not one-half share. — He 
Davies (1913), 24 O. W. K. 321; 
4 O. W. N. 1013 ; 10 D. L. K. 164.— 
CAN. 

8506 ii. .]— Houghton v . Bell 

(1892), 23 C. S. C. R. 498, 508. — 

CAN. 

8515 i. “ Share & share alikc.”Y— 
Testator bequeathed personal estate 
to bis two sisters, M. & S. A to thou* 
children, all to share alike if living: — 
Ut Id: the sisters A their children 
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Sect . 19.- — Quantity of interest given: Sub-sect . 10, 
C. (a) ii . j 

8516. .] — Hyde v. Cullen (J837), 1 Jur. 

100. 

8517. — .] — Mattison v. Tanfield, No. 8507, 

ante. 

8518. — -.] — Bequest to trustees to be divided 
between testator’s wife & six poor members of a 
chapel, share & share alike : — Held : the wife w'as 
entitled to one-seventh absolutely, 6c the other 
six-sevenths formed a permanent charitable fund, 
the interest alone of which was from time to time 
payable to the poor. — G regory v. A.-G. (184.0), 
2 Beav. 30 0 ; 48 E. R. 1223. 

8519. .] — A will contained the following 

clause : “I recommend that the house & premises 
may be disposed of as soon as possible, 6c, after 
paying all just debts, may be equally divided, 
share 6c share alike, Mrs. Si., Mr. 6c Sirs. W. 6c 
children, likewise H. H. ” : — Held : Mrs. \Y. was 
entitled to an equal share of the proceeds of the 
house 6c premises, as tenant in common with her 
husband 6c her children living at testator’s death, 
6c with Mrs. M. 6c II. H. — Paine v. Wagner 
( 1841), 12 Sim. 184 ; 59 E. R. 1102. 

Annotation#: — Dbtd. He Wyidc (1852), 2 Do G. M. & G. 

724. Reid. Dias v. Do Li v ora (1870), 5 App. Can. 123 ; 

He Jupp, Jupp e. Buekwell (1888), 39 Ch. D. 148 ; He 

Dixon, Byram v. Tull (1889), 42 Ch. D. 300. 

8520. .] — Testator, by liis will, gave a fund 

to trustees on trust, to pay the proceeds of it to A. 
for life ; 6c after the death of A., to pay the 
principal money unto 6c equally amongst all 6c 
everv the children of A. A: B., which should be 
living at the death of A., & the lawful issue of such 
of them as should be then dead, share 6c share 
alike : — Held : this was a gift to the children 6c 
issue of A. 6c IL, per capita , 6c not per stirpes.— 
A 1313 AY v. Howe (1847), 1 lit* G. 6: Sm. 470 ; 
9 L. T. O. S. 392 ; 11 Jur. 7(55 ; (53 E. R. 

1153 ; su*> nom. Abbey v. IIowe, 1(5 L. J. Ch. 
437. 

Annotation : — Refd. Xockolds r. Locke (185(5), 2 Jur. N. 8. 

1 004. 

8521. .] — Testatrix bequeathed stock to 

T. P. 6c J . 8. for their lives, 6c from 6c after their 
decease, to the “ surviving children ” of T. P. 6c 
J. S., share 6c share alike : — Held : the children 
living at the death of the survivor of T. P. 6c J. 8. 
were alone entitled, 6c they took per capita 6c not 
per stirpes. — Stevenson v. Gullan (1854), 18 
Beav. 590 ; 52 E. Ii. 232. 

8522. .] — Testator gives all his prop city to 

trustees upon trust for his wife for life, 6c at her 
death upon trust to sell 6c pay debts 6c legacies, 
6c after payment thereof he gave the residue of 
the money to his sister E., his sister, 11. 11. 1>., 
daughter of his late sister, M. I)., & to the children 
of his two sisters E. 6c Ii., as should be living at 
the death of his wife, to be equally divided between 
them 6c his niece H. L)., his sisters E. 6c H., 6c the 
respective children of them his sisters, share 6c 
share alike. The sisters 6c niece died in the life- 
time of the tenant for life, the wife, one sister 
leaving three children : — Held : the three children 
6c the representatives of deceased niece 6c sisters 
took equally per capita. — Boughen v. Farkeu 
(1855), 3 W. R. 495. 

8523. .J — Testator devised his copyhold 

mansion 6c estate to trustees, in trust, to permit 
his wife 6c two unmarried daughters to reside there 
during liis wife’s life, 6c after her death, to Jet 6c 
pay the rents of same to liis three daughters, R., 


M., 6c H., share 6c share alike, during their respec- 
tive lives ; 6c empowered liis trustees to sell the 
estate, during the life or lives of his daughters, 
with their consent, & to invest the proceeds of 
such sale, 6c to hold the dividends, interest, 6c 
income arising therefrom upon like trusts as before 
declared in favour of his three daughters ; 6c 
directed that “ in case my daughters shall depart 
this life leaving lawful issue, then my trustees, 6c 
the survivors or survivor of them, shall appro- 
priate the share of such daughter or daughters to 
the maintenance 6c education of such child or 
children until the age or ages of twenty-one years, 
but it is my will, 6c I do direct that my copyhold 
estate, or the produce thereof, shall be divided 
amongst the whole of my grandchildren, share 6c 
share alike, in case there should be no lawful 
issue but of one of my daughters, that is to say, 
the children of G., J., 6c F., with the child or 
children of only one of my daughter's, share 6c 
share alike — 6c that my trustees, or the survivor 
or survivors of them, or the exors., or adminis- 
trators of the survivor, shall then sell <fc dispose of 
my estate 6c property, if not before done, 6c the 
produce to be equally divided amongst such 
grandchildren, share 6c share alike, as they shall 
respectively attain to the age of twenty-one 
years, but should I have no grandchild, or not one 
shall attain the age of twenty-one years,” then 
the estate was devised to K. in fee. Testator 
devised all the residue of his estate 6c effects, 
whatsoever 6c wheresoever, to his wife “ for her 
own use 6c benefit.” I ’he wife 6c daughters of 
testator survived him. H. died leaving children. 
M. died having had four children, all of whom 
predeceased her, but some of whom left children 
living at her death. R. died without ever having 
had any issue : — Held : upon the true construction 
of the will, there was a clear gift to the issue, in 
the widest sense of t he word, of the three daughters, 
6c the children 6c grandchildren of M. 6c H. took 
by implication equitable estates in fee, per capita , 
in the shares to which M. 6c 11. respectively were 
entitled. — Mituhlson v . Bucktun (1875), 32 L. T. 
11 ; 23 W. R, 480. 

Compare Nos. 8443 8459, ante. 

8524. ** In equal shares. ”J — Testator be- 
queathed the residue of his property to trustees, 
upon trust to pay the interest 6c dividends, thereof 
unto 6c between his grande luldren, E., 6c G. t 
during their respective natural lives, in equal 
shares ; 6c, after the decease of E. 6c G., upon 

trust to pay, assign, 6c transfer such interest 6c 
dividends, 6c the stocks, funds. 6c securities upon 
which same should be then invested, unto 6c 
between all 6c every the child 6c children of E. 6c 
G. in equal shares ; 6c if there should be no child 
or children of E. 6c G. living at the time of their 
decease, or born in due time after the death of 
G., then upon trust to pay, assign, transfer 
same to testator s personal representatives. E. 
died in the lifetime of G., leaving several children. 
G. also had children : — Held: G. was entitled to 
the whole of the interest 6c dividends of the trust 
fund during his life, 6c, upon his decease, the 
corpus of the fund would be distributable among 
such of the children of E. 6c G. as should be living 
at G.’s death. 

It has been settled by a series of decisions that 
the words “ respectively in equal shares ” when 
not controlled by other words in a will . . . shall 
constitute a tenancy in common {per (’UK.). 


8524 i. In equal shares ."] — Testator 
hy Ids \\ ill gave & bequeathed tlie 
rebid uo of liia property “ in equal 


.shares uido ioy brother A. & the 
children of my sister ii. —Held : A. 
& B.’s children took per capita He not 


p( r stirpes. -He Jones, Harris 
Jones, [1910] V. L. Tt. 30C. AUS. 
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Pearce v. Edmeades (1838), 3 Y. A C. Ex. 246 ; 
8 L. J. Ex. Eq. 61 ; 3 Jur. 245 ; 160 E. 11. 693. 

Annotations: — Distd. Yanderplank v. King (1843), 3 Hare, 

1 ; l3oe d. Patrick v. ltoyle (1849), 13 Q. B. 100. Consd. 
Pearce v. Edmoados (1854), 2 W. U. 072. Distd. lie 
Firth, Loveridgo v. Firth, [1914] 2 Ch. 386. Apld. Re 
Tate, Williamson v. Gilpin, 11914] 2 Ch. 182. Reid. 
Arrow v . Hellish (1847), 1 Do U. Sc Sin. 355 ; Abrey v. 
Newman (1853), 10 Beav. 431 ; Wood v. Draycott (1803), 

2 New Hep. 55 ; Cooper v. Macdonald (1873), L. H. 10 
Eg. 258 ; Wills v. Wills (1875), 44 L. J. Ch. 582 ; Re 
luchorson, Scales v. Heyhoo (No. 2), [1893] 3 Ch. 110 ; 
Re Duller, Bullor v. Giberno (1896), 74 L. T. 400 ; Re 
Telfair, Garrioch v. Barclay (1902), 80 L. T. 190 ; Re 
Browne's Will Trusts, Landon v. Brown, [19151 1 Ch. 
690 ; Re Stanley’s Sottlmt., Haddocks v. Andrews, [1910] 
2 Ch. 50. 

8525. .] — Testator gave liis property, all 

being personalty, to trustees upon trust to pay his 
debts, A he gave certain legacies A three annuities 
to three ladies, A he gave the residue of the 
dividends arising during the lives of the three 
annuitants to II. 8. A A. married ladies, for 
their lives, A, after the deaths of the three 
annuitants, as to all the rest of his estate, he 
bequeathed same to II. 8. A A. 0., A their several 
children, to be divided between them in equal 
shares : — Held : the gift to II. 8. A A. C., A their 
several children, was a gift per capita A not per 
stirpes. — Cunningham v. Murray (1847), 1 De (I. 
A 8m. 366 ; 10 L. J. Ch. 484 ; 11 Jur. 814 ; 63 
E. R. 1107 ; sub nom. Anon., 10 L. T. O. 8. 34 ; 
revsd. on other grounds (1848), 17 L. J. Ch. 407, 
L. C. 

8526. .] — On construing an appointment 

of stock in these words, “ unto A among my 
brother A my sisters A my nephews A nieces 
living at the decease of my wife in equal shares A 
proportions ” : — Held : the qualification of living 
at the death of the wife attached only to the 
nephews A nieces, the last antecedent. 

The direction as to t he shares A proportions in 
which the legatees are to take the property does 
not affect the construction of the words which 
describe the persons who are to take. The 
legatees took per capita -- Baker v. Raker (1847), 
6 Hare, 269 ; 11 Jur. 585 ; 67 E. R. 1168. 
Annotation : — -Apld. Boughen v. Furrer (1855), 3 W. IK 495. 

8527. .] — Swan v. Holmes, No. 8366, ante. 

8528. .J — Testator bequeathed his residue 

to his wife for life, A afterwards “ to his A her 
next of kin in equal shares ” : — Held : the nearest 
of kin of both took as one class, A not- per stirpes. — 
Rook v. A.-G. (1862), 31 Beav. 313 ; 31 L. J. Ch. 
791 ; 9 Jur. N. 8. 9 ; 10 W. li. 745 ; 54 E. R. 
1159. 

8529. .] — Testator gave the residue of his 

real A personal estate unto his two sons A three 
daughters by name, A to the children born of the 
body of his daughter E., deceased, A the children 
born of the body of his daughter L., deceased, to 
be divided among them in equal shares A pro- 
portions. One of deceased daughters had five 
children, A the other had two children : — Held : 
the residue must be divided in twelfths between 
the five surviving children of the testator ; the 
seven children, per capita , of the two deceased 
daughters. — Payne v. Webb (1874), L. R. 19 Eq. 
26 ; 31 L. T. 637 ; 23 W. R. 43. 

8530. .] — Certain property was bequeathed 

by will to be held by trustees, in events which 
happened, “ in trust for such person or persons as 
under the Statutes l’or the distribution of the 
estates of intestates shall, exclusive of my daughter 
C. L., & of my grandchild, C. G., A her issue, if 


any, then be my next of kin ; such persons, if 
more than one, to take in equal shares as tenants 
in common.” When the events happened, there 
were living the above-named daughter A grand- 
child, A a sister of the testator, A two nephews, 
sons of his deceased brother : — Held : the effect 
of the will was to exclude the daughter A grand- 
child, A the sister A nephews took in equal shares 
per capita. -Re Taylor, Taylor v. Ley (1885), 
52 L. T. 839, C. A. 

Annotation : -Refd. Hutcldnson v. National Refugee for 
Homeless Sc Destitute Children, [1920] A. C. 794. 


8531. .J — Testator by his will bequeathed 

Jus residuary personal estate to trustees upon 
trusts for the benefit of his daughter for life, A 
for her issue, A, in the event of the failure of issue,” 
in trust for G. B., his sister M. B. A the children 
now living of R. H., who being male shall live to 
attain the ago of twenty-one years, or being 
female shall live to attain that age or marry, A if 
more than one, in equal shares.” The daughter 
died unmarried. At the date of the death of 
testator there were four children of It. H. living, 


who all attained the age of twenty-one years: — 
Held: the gift was a gift to a class, A the fund 
was divisible in equal sixths between G. B., M. B., 
A the four children of 11. H. — Kekewich v. 
Barker (1903), 88 L. T. 130, II. L. ; revsg. 8. C. 
sub nom . (Apes v. Dalton (1902), 86 L. T. 129, 
C. A. 

8532. — — .j — Testator directed his trustees to 
pay the income of one- third of his residuary 
personalty to each of his three daughters for her 
separate use during their lives ; after the death of 
each daughter, upon trust to pay the one-third, 
or so much thereof as should be thought necessary 
by the trustees, in such manner as they thought 
proper, for the maint enance, education, A advance- 
ment of all A every the children of each daughter 
until the death of the survivor of his three 
daughters; A after the death of such survi\or, 
upon trust to pay the whole of the principal, A 
all such interest A dividends as might happen to 
be due thereon A unapplied unto A amongst all A 
every the child A children of his three daughters, 
in equal shares A proportions : — Held : the 
grandchildren who survived testator took vested 
interests per capita , A not per stirpes . — Nockolds 
v. Locke (1856), 3 K. A J. 6 ; 2 Jur. N. 8. 1064 ; 
5 W. R. 3 ; 69 E. R. 999. 

Annotations Expld. & Distd. Rc Campbell’., Trusts (1886). 

31 Ch. 1). 685. Refd. Re Stone, Baker v. Stone (189o), 

04 L. J. Ch. 637. 

8533. “ Equally divided.”] — Bequest to be 
equally divided between A. A wife A B. A wife 
for their lives, after which, to be equally divided 
between their children, i.e. the children of A. A 
B — Held : their children took per capita, A on 
the death of A. A his wife, a moiety became 
divisible, equally amongst the children of A. A 
43 . — Abbey v. Newman (1853), 16 Beav. 431 ; 
22 L. J. Ch. 627 ; 17 Jur. 153 ; 1 W. R. 156 ; 51 

E. R. 845. , , torox in 

Annotations : — Distd. Congreve r. Palmer (1853), 16 Beav. 

435. Apld. Turner v. Whittaker (18.>b), 27 L. T. O. S. 

270. Refd. Sarel v. Sarel ( 1856 ), 23 Beav. 87; Rs 

Hutchinson’s Trusts (1882), 21 Ch. D. 811. 

8534 . Testator by his will, after giving 

life estates to his widow A his sister successively, 
directed that, after the death of his sister, his 
residuary personal estate should go to hi® .®6r- 
viving brothers A their children, to be divided 
equally between them. The widow survived her 


8633 i. “ Equally divided .” \ — Cilap- 
houiwk v. Ohaduoukn e, 9 P. R. 317. 

— CAN. 

8633 il. - — — — Wood v . Armour, 


12 O. IL 140.- CAN. 

1. “ Divided.” ] — Ccnninuuam’s Trus- 
tees o. Blackwell, 119091 8. C. 
219 ; 40 Sc. L. R. 175 ; 16 8. L. T. 


592. SCOT. 

m. “ lletwe.cn d> amonust.”]- -Tes- 
tator directed Ids property to bo sold 
& the proceeds divided “ between 

*> a ‘> 
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Wills. 


Sect. \Q. —Quantity of interest given: Sub-sect . 10, 
C . (a) ii. & Hi ., cfc ( b ) i.] 

sister-in-law, as also her brothers-in-law ; two of 
whom only left issue surviving the widow : — Held : 
the class was to be ascertained at the death of the 
widow, A the surviving children of the two brothers 
took per capita. — He Fox (1865), 35 Beav. 163 ; 6 
New Rep. 374; 11 Jur. N. S. 735 ; 13 W. R. 1013 ; 
55 E. R. 857. 

Annotation Reid. Re Coukleo, Coulden v. Ooulden, [11)081 
1 Ch. 320. 


8535. Although keeping moiety in suspense 

inconvenient.] — Testatrix gave the income of one 
moiety of her residuary estate to her daughter M. 
for life, A the income of the other moiety to her 
daughter M. A. for life, A then directed her trustee 
to stand possessed of one moiety of her estate from 
A after the death of M., A of the other moiety 
from & after the death of M. A., in trust to pay, 
transfer, A assign same unto A amongst all the 
children of M. living at her decease, A the issue 
then living of any children of hers who should have 
died in her lifetime, A all the children of M. A. who 
should be living at her decease, A the issue then 
living of any children of hers who should have 
died in her lifetime to be equally divided between 
or among them if more than one, A if there should 
be but one such child A no issue of any deceased 
child, or no such cliild A only one grandchild or 
such other issue, then the whole to such one child, 
grandchild, or other issue ; the issue of deceased 
child taking their parent’s share: -Held: the 
full A elaborate language of the will, which clearly 
imputed a distribution of the whole fund per 
capita among the children of both daughters, 
could not be controlled on the ground of the in- 
convenience of keeping a moiety of the fund in 
suspense from the death of one daughter till the 
death of the other, though in some cases, where 
the language was very concise and obscure, the ct. 
had held the share of each of the tenants for life 
divisible on his death among his own children 
exclusively. — Swabey i\ Goldie (1875), 1 Oh. 1). 
380 ; 34 L. T. 306, 0. A. 

8536. Although Income before death of all 

tenants for life divisible per stirpes.] — Testator 
gave real A personal estate to his wife for her life, 
A directed that after her death the income should 


be equally divided between his brother A sisters 
therein named ; “at the decease of either of my 
before-named brother or sisters their interest 
herein to be equally divided amongst their children, 
A after the decease of all I desire the whole of my 
property to be sold, moneys called in, etc., etc., 
A to be equally divided between the children of 
the aforesaid share A share alike ” : — Held : the 
ultimate gift to the nephews A nieces was a clear 
gift per capita, A could not be controlled by the 
fact that so long as any brother or sister of testator 
was living the income was divisible per stirpes . — 
lie Stone, Baker v. Stone, [ 1 395] 2 (h. 196 ; 61 
E. J. Ch. 637 ; 72 L. T. 815 ; 44 W. R. 235 : 12 
R. 415, C. A. 


8537. “ Divide.”] — Bequest of residue to 
“ divide ” same between the brothers of A., A the 
nephews of B., A my housekeeper 0. : — Held : this 
did not entitle C. to one-third, but that all the 
objects took equally. — Amson v. Harris (1854), 
19 Beav. 210; 52 E. R. 330. 


Annotations : — Retd. Payne v. Webb (1874), 31 L. T. 637 
lie Coley, Gibson t*. Gibbon (1900), 83 L. T. 671. 


9 


8538. “For & equally between.”] — Testator 
directed his trustees to stand possessed of one 
moiety of his residuary estate “ for A equally 
between ” the persons “ who at my death shall be 
my next of kin according to the statutes for the 
distribution of the estates of intestates ” : — Held : 
as there was no reference to the statutory mode of 
distribution, but the statutes were only referred 
to for the purpose of defining the class, the word 
“ equally ” must have its full effect, A the statutory 
next of kin would take per capita. — Re Richards, 
Davies v . Edwards, [1910] 2 Ch. 74 ; 79 L. J. 
Ch. 500 ; 103 L. T. 130. 

iii. Primary Distribution per stirpes, 

8539. Issue take per capita.] — (1) Testator be- 
queathed leaseholds equally to his four grand- 
children, A after their decease, to “ such lawful 
issue ” as they or any or either of them should 
leave : — Held : on the death of each grandchild, 
his issue of every degree then living became equally 
entitled to his one-fourth, A issue was not to be 
read “ children,” though in a subsequent gift he 
had used that expression. 

(2) Under a similar devise of renewable lease- 
holds A copyholds to the four grandchildren 
equally, A, after their death, “ for such children 
as they or any or either of them should leave her 
or him surviving ” Held : on the death of each 
grandchild, his “ children ” then surviving took 
as tenants in common.— -W aldron v. Boulter 
( 1856), 22 Beav. 284 ; 52 E. li. 1117. 

Annotation : — Generally, Reid. Re Hutchinson ’a Trusts 

(1882), 21 Ch. D. 811. 

8540. .] — J. gave to trustees all his real 

estates, in trust, after payment of debts, for the 
benefit of his wife, A daughter for their lives ; A 
in the event of his wife dying in the lifetime of the 
daughter, which happened, then testator directed 
the trustees, after the decease of the daughter, to 
convey the fee simple of the whole of the estates 
unto A equally between A., B., C., A I)., share A 
share alike, or unto such of them as Bhould be then 
living, A the issue of them as should be then dead 
leaving lawful issue, A to his, her, A their heirs, 
etc. But in case any one of them should happen 
to die in the lifetime of his wife or daughter leaving 
issue such issue then living should be entitled 
equally among them to the share onlv which his, 
her, or their parent or parents would have been 
entitled to if living. J. died in 1834. A. died in 
1840, leaving three children, X., Y., A Z., all of 
whom died in the lifetime of testator’s widow A 
daughter, A all of whom left children surviving, 
viz. X. four, Y. one, A Z. six children : — Held : the 
grand civil dren of A. took his share of the property 
per capita , A not per stirpes. — Birdball v. York 
( 1859), 5 Jur. N. *S. 1237. 

8541. .] — Testator gave his residuary estate 

to all A every his brothers A sisters or their issue, 
equally as tenants in common, A to their respective 
heirs, exors., etc. At the date of the will all 
testator’s brothers A one of his sisters had been 
dead for Home, years, A there survived him only 
two sisters, but three of his brothers A deceased 
sister left issue who survived testator : — Held : 
the brothers A sisters were named as the stir}>€8 
from whom the issue was to be derived, A the 
residue was accordingly declared to be divisible 
in sixths — one share to each of the surviving sisters, 

A one to the issue of each of deceased brothers A 


amongst the following persons 
equally, share & share alike that is to 
w&y~(he then named five of his 
brothers Sc sisters )- — a also between Sc 
amongst the children of my brother 


H. N. : — Held : each of the children 
of his brother H. N. took an equal 
share with his named brothers & 
slaters. — Equity, Trustees, Execu- 
tors A Agency Co* Ltd. t?. Green 


(1895), 21 V. L. It. 618.— AUS. 

n. “ Divided, into equal portions.*') 
— Grant v. Fyffk (1810), 16 Fav. 
Coll. 654.— SCOT. 
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sister, such issue in each case to take, per capita as 
amongst themselves.— Cowling v. Thompson 
(1808), L. R. 11 Eq. 300, n. ; 19 L. T. 242 ; 10 
W. R. 1131, L..TJ. 

Annotations : — Folld. Bamaby v. Tassell (1871), L. R. 11 Eq. 

363. Reid. Re Hotchkiss's Trusts (1869), L. R. 8 Eq. 

643 ; Adams v. Adarns (1872), L. R. 14 Eq. 246. 

8642. .] — Testator bequeathed “ all my 

furniture, etc.,” together with six freehold houses, 
to his wife for life, & after her decease, as follows : 
” One half to my brothers & sisters for their life 
& then to come to their children, & in the same 
manner to my wife, brother, & brother’s children 
& grandchildren.” At the date of the will testator 
had one brother & three sisters living, another 
brother & another sister having died, both leaving 
children. At the same date thero was one wife’s 
brother living, two wife’s brothers having died, 
one without issue living, the other leaving children 
& grandchildren. At the date of testator’s death 
his wife & all his brothers & sisters were dead, 
but his wife’s brother was still living : — Held : 

( 1 ) one moiety of the property was divisible among 
all the children living, at testator’s death, of all 
his brothers & sisters who left children, per stirpes ; 

(2) the wife’s surviving brother took an estate for 
life in the other moiety, & after his death it was 
divisible amongst all the children & grandchildren 
living at his death, or coming into existence during 
the lifetime of the tenant for life, of himself & 
the other wife’s brothers who left children or grand- 
children ; the families taking per stirpes , & the 
children <fc grandchildren of each family per capita . 
— IUrnaby v . Tassell (1871), L. R. 11 Eq. 363 ; 
24 L. T. 221 ; 19 W. R. 323. 

Annotation : — Mentd. Atty r. Etougli (1872), 20 W. R. 397. 

8543. .] — Hobgen r. Neale, No. 8271, ante, 

8544. .] — Testator gave the income of the 

one-third part of his residuary estate to his 
daughter E. for her own absolute use & benefit, <fc 
from & after her decease such one-third part was 
to be divisible between his daughters J. G. & S. L., 
or “ if dead between their issue share & share 
alike.” J. G. died in the lifetime of E., leaving 
issue : — Held : on the death of E. the issue of 
J. G. took a moiety of the one-third part of testa- 
tor’s residuary estate in equal shares per capita. — 
lie Errtngton, Gibbs v, Lassam, [1927 J 1 Ch. 121 ; 
90 L. .T. Ch. 345 ; 130 L. T. 704 ; 71 Sol. ,To. 309. 

( b ) When Donees Take jier stirj)es. 
i. In General. 

8545. Description of donees by their parents.] — 

Devise & bequest by testator of the residue of his 
estates <fc property of every kind & nature whatso- 
ever, both real & personal, of which he should be 
seised, possessed, or entitled to at tlio time of his 
death, to his son & two daughters, & all their 
younger children, their heirs, exors., & assigns 
for ever ; but nevertheless that his intentions were, 
that each of his three children should take for life 
the interest of such part as he, testator, intended 
for the younger children of such child : — H eld : the 
fund was at the time of testator’s death to be 
divided into three equal parts, the interest of one 
of these third parts to be paid to each of testator’s 


children, during his or her life, & then to be 
distributed among his or her younger children, & 
the younger children took per stirpes , & not per 
capita , & the younger children who came in esse 
after testator’s death were included, & entitled to 
share along with those living at the time of testa- 
tor’s death. — Odell v. Crone (1815), 3 Dow, 01 ; 
3 E. R. 989, H. L. ; affg. S. ( sub nom. Crone v. 
Odell, 1 Ball & B. 449, L. C. 

Annotations :■ — Refd. Heron v. Stokes (1845), 12 Cl. & Fin. 

161 ; Hagger v. Bayne (1857), 26 L. J. Ch. 617. Mentd. 

Beachcroft v. Bcachcroft (1816), 1 Madd. 430. 

8546. .] — Testator bequeathed the fund 

arising from the rents to the children of 0., the 
children of E., the children of G., the children of 

I. , & to L. if ho should then bo living ; & if not, 
L.’s share to be divided into four parts, & paid to 
the children of C., E., G. f & I., “ in manner afore- 
said,” or to such of them as should then be living : 
— Held : the period of distribution was not 
accelerated by the trust for accumulation being 
void, but the fund would be divisible among the 
children per stirpes , & not per capita.— -Nettleton 
v. Stephenson (1849), as reported in 18 L. J. Ch. 
191 ; 13 L. T. O. S. 42 ; 13 Jur. 018. 

8547. Donees to be ascertained according to 
Statutes of Distribution.] — Mattison v . Tanfield, 
No. 8507, ante. 

8548. .] — Testator directed his exors. to pay 

& divide the residue “ unto & amongst his own next 
of kin under Statute of Distributions ” : — Held : 
brothers & deceased brothers’ children took per 
stirpes. — Lewis v. Morris (1854), 19 Beav. 34 ; 
52 E. R. 261. 

Annotation Apld. Bullock v. Downes (1860), 9 H. L. Cos. 1. 

8549. ** As the law directs.”] — Gift of 

residue to be distributed “ to my relatives, share & 
share alike, as the law directs ” : — Held : to mean 
a distribution under Statute of Distributions, per 
stirpes & not per capita. - Field en v. Ashworth 
(1875), L. R. 20 Eq. 410 ; 33 L. T. 197. 

Annotation : — Distd. Re Richards, Davies v. Edwards, [1910] 

2 Ch. 74. 

8550. Direction for a certain number of shares — 
Number of shares equalling number of parents.] — 

Bequest of £1,200 to A. B. upon trust, to appro- 
priate tSc apply, in two equal parts or shares to bo 
divided, to & for the benefit of all their children 
respectively : — Held : on the context to givo 
legacies of £600 to each family severally — Overton 
v. Banister (1841), 4 Beav. 205 ; 49 E. R. 317. 

8551. To avoid share of child being cut down at 
indefinite time — Gift by parent to children.] — Coles 
v. Witt, No. 8887, post. 

8552. Gift to be “ equally divided between A. & 
children of B.”] — Testatrix directed one moiety of 
the proceeds of sale of her real estate “to be 
equally divided between the children of P. W. & 

J. W. or their heirs.” F. W. <& .T. W. were nephews 
of testatrix. F. W. had six children living at the 
death of testatrix. Eor live years previous to the 
date of the will lie had not lived with his family. 
J. W. had t-wo children living at the death of 
testatrix: — Held: (1) the gift was to J. W., & 
the children of F. W., &, (2) the division must be 
into moieties, one going to J. W. & the other to 
the children of F. W .—Re Walbran, Milner v . 


PART XVI. SECT. 19, SUB-SECT. 10. 

— C. (b) i. 

8545 i. Description af donees by their 
parents .] — Re Young ; Trustees Ex- 
ecutors 6c Agency Co., Ltd. v. Wil- 
son, H925] V. L. R. 672 ; 47 A. L. T. 
82; 31 Argus L. R. 485.— -AUS. 

o. ** My own right Zieirs."] — Tes- 
tator by hie will dirocted that bis 
trustees should In certain events, 
after the death of his wife & daughter, 
sell all this estate, real Sc personal, & 


divide the same oqually among his 
“ own right heirs ” who might prove 
t.hoir relationship, etc. : — Held : chil- 
dren of any deceased heirs-at-law were 
entitled to share per stirpes. — Coats- 
worth i». Carson, 24 O. R. 185. — 
CAN. 

p. “ Relatives.”] — Cunningham’s 
Trustees v. Cunningham (1896), 18 
R. (Ct. of Sees.) 380 ; 28 Sc. L. R. 
266.— SCOT. 

q. Thirteen named children ttie 


children of a fourteenth child.] — A. 
instituted as his heirs thirteen of his 
children by name & the children of a 
fourteenth child, & in case of pre- 
decease of one or more of these their 
lawful descendants by representation. 
At testator’s death the fourteenth 
child had four children & it was still 
posRihlo that she might bear further 
children : — Held : the four grand - 
children succeeded to the testator per 
stirpes, 8c not per capita. — Jansen v. De 
Bruy n (1909), 26 S. C. 266. -S. AF. 
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Sect . 19. — Quantity of interest given: Sub-sect. 10, 
C. (b) t., ii. & Hi. 1 

Walbran, [1906] 1 Oh. 64 ; 06 L. T. 745 ; 54 
W. R. 167. 

Annotations: — As to (1) Folld. He narpor, Plowman v. 

Harper, [1914] 1 Cli. 70. As to (2) Diatd. lie Harper, 

Plowman v. Harper, [1914] 1 Cli. 70. 

8553 . .] — jie Harper, Plowman r. Harper, 

No. 8495, ante. 

ii. Direction that Distribution to be per stirpes. 

8554. Extent ol direction — Children not to com- 

pete with own parents.] — A. bequeathed the resi- 
due of his property to the descendants of the 
brothers A sisters of his father who might be living 
at the time of his decease, such descendants to 
take as tenants in common per stirpes , A not per 
capita : — Held: (1) the stirpes were the broth ors 
A sisters of testator’s father, & the residue must 
be divided into as many shares as there were such 
brothers & sisters ; (2) the expression “ per 

stirpes ” ran through the whole rango of descents, 
A was repeated toiics , quoties ; so no descendant 
could take if the ancestor through whom he traced 
was living at the death of testator.- Hibson v. 
FISHER (1867), L. R. 5 Eq. 51 ; 67 L. J. Oh. 67 ; 
16 W. R. 115. 

Annotations : — As to ( 1 ) Distd. He \\ i Ison, 1 'acker v. Wind it 
( 1886), 24 Oh. P. (hit. N.F. Re Dor in*?, Ncall r. Beale 
(1911), 105 L. T. 40 1. Consd. He Alexander, Alexander 
v. Alexander, [1919] 1 Oh. 371 As to (2) Apld. He Wilson, 
Parker v. Winder ( 1 S 8 3 ) . 24 Oh. J). 664. Generally, Mentd 
llngheH r. Pritchard (1877), 0 Oh. D. 24 ; 8 toad v. Mollor 
(1877), 5 Oh. I). 225. 

8555. — .j — Testator gave his residuary 

estate, after death of his wife, upon trust, for his 
brothers A sisters living at his wife’s death, A the 
children A issue of such of them as should he then 
dead, leaving children or issue ; such children or 
issue of his deceased brothers A sisters to take in 
equal shares such proportions as such deceased 
brother or sister would have taken had he or she 
been living at the death of testator’s wife. All 
testator’s brothers A sisters referred to survived 
him, but died before his widow, some of them 
leaving children, who with their issue were living 
at the death of testator’s widow : — Held : none of 
such issue of the children of deceased brothers A 
sisters could take in competition with their own 
parents. — Powell v. Powell (1873), 28 L. T. 730 ; 
21 W. R. 725. 

8556. — .J — Testator gave his residuary 

estate to trustees upon trust on the death of the 
survivor of his wife A four daughters to divide 
the same unto, between, A amongst the issue then 
living of his daughters in equal shares according 
to the parent stock A not the number of the in- 
dividual objects, to the intent that the issue then 
living of any one of his daughters might be entitled 
to a sliare equal to that which the issue, if any, 
of any other of them should be entitled to, A in case 
there should be issue then living of only one of them 
his daughters, then the whole to be paid to or 
equally divided amongst such issue. At the death 
of the survivor of testator’s wife A daughters there 
were living children or issue of all the daughters : — 
Held, : according to the plain A unambiguous words 
of the original gift there was a gift to the issue of 
the daughters per stirpes A not per capita , children 
not taking concurrently with their parents, A the 
ambiguous words of the gift over in the particular 
event of there being issue living of only one of the 
daughters ought not to be allowed to affect the 


LiNBON, Hill v. With all, [1909J 2 Oh. 36; 78 
L. J. Ch. 443 ; 100 L. T. 509. 

8557. Ascertainment of stock.] — Testator 

gave a sum of money in equal shares among A to 
the lawful descendants living at the time of his 
death, of such of the brothers A sisters of his late 
grandfather as had died leaving lawful descendants, 
such descendants respectively to be entitled to 
share the same moneys in a course of distribution, 
per stirpes A not per capita : — Held, : the descen- 
dants were to be classified according to families, 
A the property was to be divided into as many 
shares as there were stirpes or families, at the date 
of testator’s death. — Robinson v . Shepherd 
(1863), 4 Do G. J. A Sm. 129 ; 9 L. T. 527 ; 10 
Jur. N. S. 53 ; 12 W. R, 234 ; 46 E. R. 865. 
L. O. 

Annotations N.F. Gibson v. Fisher (1867), L. R. 6 JCq. 51. 

Apld. He Wilson, Parker v. Winder (1883), 24 Ch. D. 664. 

Folld. He Daring, Ncall v. Beale (1911), 105 L. T. 404. 

Apld. He Alexander, Alexander r. Alexander, [1919) 

1 Ch. 371. 

8558. — .] — Hibson v. Fisiier, No. 8554, 

ante. 

8559. - .J — Testator gave the income of 

a trust fund to his wife for her life, A subject thereto 
the fund was to he held in trust for such of his 
cousins, t he children of four deceased aunts A two 
deceased uncles of testator named in the will ; 
living at- the determination of the wife’s life 
interest, A such issue then living, if any, of his 
cousins then dead as, either before or after the 
determination of such life interest, should attain 
twenty-one, or should die under twenty-one 
leaving issue living at his, her, or tlieir death, to 
take, if more than one, in a course of distribution 
according to the stocks, A not according to the 
number of individuals. At the time of the death 
of the tenant for life there were living one cousin 
of testator, a child of one of the uncles named in 
the will, A children A other issue of fifteen deceased 
cousins, children of the other uncle A of the four 
aunts named in the will : — Held : the words 
“ according to the stocks " applied to the descen- 
dants of cousins, A not to the cousins themselves, 
A the fund was divisible into sixteen shares. — 
He Wilson, Parker v. Winder (1883), 24 Oh. D. 
664 ; 53 L. J. Cli. 130. 

Annotations : — Apld. He Dering, Neal! v. Beale (1911), 105 

L. T. 104. Refd. He Alexander, Alexander v. Alexander, 

1 1 91 9 J 1 (’ll. 371. 

8560. — — .] — Te stator gave property in 

trust for the issue of his deceased aunts, C. A II., 
living at his decease, A lie added, “ such issue to 
take per stirpes A not per capita." There were 
thirteen separate families of the issue : — Held : 
the words “ per stirpes ” referred to the issue A not 
to the two aunts, A consequently the property 
was divisible into thirteen shares, A not into two 
sliares, A one such sliare was to be in trust for 
each family of issue . — lie Bering, Neall v. 
Beale (1911), 105 L. T. 404. 

Annotation : — Reid. He. Alexander, Alexander v. Alexander, 

[1919 J 1 Oh. 371. 

8561. .] — Testator gave a fund upon 

trust- to pay the income to named sisters or the 
survivors or survivor for their or her lives or life. 
After the death of the last survivor the fund was 
to be held : “ Jn trust for such of my nephews A 
nieces, being children of my own brothers A 
sisters, living at the death of the survivor ” of the 
named sisters “ A for the issue then living of any 
such nephews A nieces of mine who may have 
previously died as, being male, shall have attained 


construction of the clear original gift . — Re Raw- 
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r . Intention o/ testator that distrUmtion shmdd he per stirpes.} — He Charlton Estate (Man.), [1919] 1 W. W. R. 134. 
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or shall attain the age of twenty-one years, or, 
being female, shall have attained or shall attain 
that age, or shall have married or shall marry 
under that age, A if more than one as tenants in 
equal shares per stirpes.” 8. was the last survivor 
of the named sisters, all of whom were spinsters, 
A he had four brothers, G., F., X. A 1R, A nineteen 
nephews A nieces, cliildren of the brothers. Four- 
teen of these survived 8. A five predeceased her. 
The predeceasing children of the brothers left 
children who also survived 8., A one of these 
predeceasing children left a child. It was con- 
ceded (a) that “issue" was not confined to 
children, but included issue of all degrees ; (b) that, 
as between issue of different degrees in the same 
line of descent, issue of a more remote degree were 
excluded by issue of a less remote degree ; A 
(c) that issue took as tenants in common : — Held : 
the stirpital division directed by the will took 
effect so that the trust fund became divisible into 
a number of parts, namely, nineteen, equal to the 
number of nephews A nieces who survived the 
death of 8., either by themselves or by their 
stocks . — Rc Alexander, Alexander v. Alex- 
ander, 1 1919J 1 Ch. 371 ; 88 R. J. Ch. 242 ; 120 
L. T. 092. 

Compare Sub-sect. 10, C. (a) iii., ante. 

iii. Gif Is Substitutionary. 

8562. Children substituted for parent.J — Alex- 
ander v. Douglas (1782), Rom. 92, L. C. 

8563. .]- — Testator bequeathed the residue 

of his personal estate as follows. “ As to the 
residue, of my fortune 1 will A desire that the 
descendants or representatives of each of my first 
cousins deceased, partake in equal shares A pro- 
poitions with my first cousins now alive." The 
residue is divisible per stirpes , amongst tin; first 
cousins, who were living at testator’s death, A 
such of the descendants of his first cousins, who 
died before him as were next, of kin of deceased 
first cousins A living at the time of the death of 
testator.— Row rand e. Gorsuch, Price r. Gor- 
kuch (1789), 2 C'ox, Kq. ('as. 187 ; 30 E. R. 80. 

Annotations : — Retd, booth v. Vicars (JS44), 1 (’oil. G; 

Smith r. Palmer 0 84‘J), 7 Hare, 225 ; Ralph r. Garrick 

(1877), 5 C'h. D. 5*84. 

8564. .] — Grandchildren entitled under the 

description of “ children" in a will ; the intention 
upon the wiiole clause being cliildren, or the issue 
of those, who should be dead.- — R oyle v. Hamilton 
( 1799), 4 Yes. 437 ; 31 E. E. 225. 

Annotations: — Refd. Rudcliilo v. Buckley (1804), 10 Yes. 

105 ; Doc (1. .smith v. Webber (1818), 1 B. 8c Aid. 713 ; 

Alker v. Horton (1842), 12 L. 3. Ch. 10 ; Stokes v. Heron 

(1846), 12 Cl. Si Fin. HU. 

8565. .J — A. de\ ised a reversionary estate 

to 8. T. A A. L. as tenants in common in fee ; A 
in case both or either of them should happen to 
die in the lifetime of T. H., w ho had an estate for 
life in the promises, t hen the share or shares of her 
or them so dying to go “ unto all A every such 
child A children, grandchild A grandchildren, of 
8. T. A A. L. respectively, as should be living at 
the time of her or their decease, A to the issue of 
such of them as should be then dead A have left 
issue, A to his, her, A. their respective heirs, as 
tenants in common : yet, nevertheless, so as all the 
descendants of 8. T. should together be entitled only 
to one moiety of the premises, A all the descendants 
of A. C. should together be entitled to no moro 
than the other moiety thereof, A that none of such 
descendants, either of 8. T. or A. E., should be 
entitled to any greater or other share of the 
respective moieties of the respective premises, 
than his, her, or their father or mother would have 
been entitled to, if living " ; under this devise the 


grandchildren of S. T. A A. L. though in esse at 
the date of the will, can only take per stirpes , A 
not per capita , in substitution of such of their 
parents respectively as happened to be dead at the 
determination of T. H.’s life estate. — Regard v. 
Haworth, Regard v. Aspinall (1800), 1 East, 
120 ; 102 E. R. 48. 

8566. .] — Under a devise of the residue of a 

real A personal estate, subject to the payment of 
debts A legacies, to testator’s son A daughter, 
their heirs A assigns for ever, as tenants in common, 
A not as joint tenants ; hut in case of the death of 
either leaving child or children, the share of him 
or her so dying to go to his or Iter child or cliildren ; 
or if all such should die before twenty-one, such 
share to go to the survivor of the son or daughter 
for ever : but in case his son A daughter should 
be both dead at the time of testator’s decease, 
without child or children, or leaving child or 
children, all of them should die under twenty-one 
A unmarried, A without child or children ; then 
he gave the whole of his real A personal estate to 
liis exors., upon certain trusts for other branches 
of his family : A then the will proceeded, as to the 
rest A residue of his estate A effects, in case of the 
death of his son A daughter at the time before 
mentioned, A without child or children, A other 
the events aforesaid ; then he gave the same to 
his brother in fee : — Held : the limitation to the 
cliildren of the deceased son or daughter, or to the 
survivor of the two, w\as only a substitution in 
case of a lapse by the death of testator’s son or 
daughter in his lifetime ; so if both son A daughter 
survived him, he intended them to take the fee 
as tenants in common : if one died in his lifetime 
A left issue, such issue was to take the parent’s 
share ; or if there should be no such issue which 
should attain twenty-one, the survivor of the 
son A daughter should take the whole : or if both 
died in his lifetime, A either left issue, such issue 
was to take ; but if both died without issue in his 
lifetime, then the exors. were to take on the 
trusts mentioned ; remainder to his brother in 
fee. — Doe d. I afford v. Sparrow (1811), 13 
East, 359 ; 104 E. R. 408. 

Annotations Distd. Da Costa v. Kior (1827), 5 L. J. 

O. S. Ch. 1G1. Consd. Gee r. Manchester Corpn. (1852), 

17 Q. B. 737. Refd. Doe d. Long i\ Prigg (1828), 8 B. & C. 

231. 

8567. .] — Testator bequeathed £800 to 

trustees, upon trust, to pay the income to A. for 
her life ; A after her decease, he gave the principal 
to her children A their representatives, in equal 
shares, with a gift over, in the event of A. dying 
without issue or the representatives of such issue. 
A. loft one child surviving her, A children A grand- 
children of another child of A. : A A. had also had 
other children, who died without issue : — Held : 
the surviving child of A. was entitled to one 
moiety of the trust fund, A the other moiety was 
to be equally divided among the children of the 
deceased child of A. — Alker v. Barton (1842), 12 
R. J. Ch. 16. 

8568. .] — Testator by his wall bequeathed 

certain stock to trustees, upon trust to pay the 
dividends unto M. during her life, A after her 
decease to pay the same for the maintenance of 
her children until they should have attained 
twenty -one, A t hen to divide the principal amongst 
all A every such child or children of M., or the 
issue of such child or children whose parents 
should not be then living, in equal moieties ; but 
in case there should be no such child or children 
of M. or issue of any such child or children at the 
time of her decease, then upon trust to pay the 
dividends to H. for her life A after her decease, to 
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Sect. 10 . — Quantity of interest given: Sub-sect . 10, 

a ( b ) Hi. ivj 

pay the dividends for the maintenance, etc., of 
all Sc every the child Sc children of H. who should 
be living at her decease, or the issue of any such 
child or children whose parents might be then 
dead, until they should respectively have attained 
twenty-one, Sc then upon trust to divide the 
principal amongst such child or children of H. Sc 
issue as aforesaid, in equal shares, in the like 
manner as he had before directed in respect to the 
child or children of M. M. died an infant, without* 
issue, n. at her death left three children Sc four 
grandchildren, the children of a deceased child : — 
Held : the grandchildren took per stirpes , & were 
entitled to only one-fourth of the fund in question. 
— Armstrong v. Stockham (1843), 7 Jur. 230. 

Annotation: — Reid. Abbay v. Rowe (1847), 1 De Q. & Sm. 
470. 

8569. .] — Testator directed that the residue 

of his personal estate, after the death of his widow, 
the tenant for life, should be paid by his trustees 
or the survivor of them, his exors. or adminis- 
trators, to A. Sc B., to be equally divided between 
them, share A share alike, if then living ; but, if 
dead, to go Sc be equally divided to Sc amongst 
the respective next legal representatives of A. Sc 
B., share Sc share alike. A. Sc B. died in the life- 
time of testator’s widow : — Held : the next of kin 
of A. Sc B., according to Statute of Distributions, 
living at the death of testator’s widow, were 
entitled to the fund per stirpes. — Booth v. Vicars 
( 1844), 1 Coll. 0 ; 13 L. .T. Oh. 147 ; 2 L. T. O. S. 
307 ; 8 Jur. 70 ; 03 E. R. 297. 

Annotations : — Apld. Stoekdale r. Nicholson (1867), L. R. 

4 Eq. 359. Refd. Abbay v. Howe (1847), 1 De U. Sc Sm. 
470 ; Smith v. Palmer (18 49), 7 Hare, 225 ; Bird v. 
Buckie (1850), 8 Hare, 301 ; Gundry v. Pinniger (1852), 1 
De G. M. & U. 501 ; Re Crawford (1854), 18 Jur. 016 ; 
Poodyr. Higgins (1856), 2 K. Sc J. 729 ; Harris r. Newton 
(1877), 46 L. J. Ch. 208. 

8570. * .]- — Where, under a bequest, the 

interest of certain stock in the public funds is 
given to A. for life, Sc “ at her decease ” the 
produce of the same stock is directed to be divided 
amongst “ my surviving brothers Sc sister or their 
issue, share Sc share alike,” the interest the 
brothers Sc sister, Sc their issue, take under the 
will is contingent, upon their surviving A. ; Sc, in 
the event of any dying in the lifetime of A. without 
leaving issue who survive A., the shares of the 
parties so dying belongs to the surviving brothers 
Sc sister, or their issue, living at the death of A.— 
Shaiber r. Groves (1847), 6 Hare, 102 ; 10 

L. J. Ch. 307 ; 9 L. T. O. 8. 311 ; 11 Jur. 485. 

Annotations : — Apld. Atkinson v. Bartrum (I860), 28 Beav. 
219. Consd. Re Fox’h Will (1865), 35 Beav. 163. Refd. 
Abbay v. Howe (1847), 1 De G. & Sm. 470. 

8571. .] — Bequest of residue upon trust for 

A. for life, Sc then to divide unto Sc equally between 
all the children of A. living at his death, except B., 
Sc amongst the issue of any children of A. who 
Rhould be then dead, Sc also among the issue of B., 
such issue taking their respective parents’ share : — - 
Held : the issue of B. took per stirpes , as though a 
share had been given to B. with the other children 
of A., Sc B.’s issue were taking such share by 
substitution. — M inchebb v . Lee (1853), 17 Jur. 
727. 

8572. Turner v . Sargent, No. 8372, 

ante . 

8573. .] — Testator gave a residuary fund 

to his brothers, Sc sisters for life, Sc from Sc after 
the decease of the survivor to pay the pnncijml 
to their issue who should live to attain twenty- 
one, or the issue of such of them as should be then 
deceased, such class of issue, whether in the first 


or second degree, to take only, as amongst them- 
selves, the shares which their parents would have 
been entitled to if living : — Held : the children of 
the brothers & sisters took per stirpes , & the 
children of one of testator’s nephews, who died in 
the testator’s lifetime, took with their uncles Sc 
aunts the share which their father would have 
taken if then living. - Shand v . Kidd (1854), 19 
Beav. 310 ; 52 E. li. 309. 

8574. -.] — lie Hodgson’s Trust, No. 8208, 

ante. 

8575. .] — Testator gave his real Sc personal 

estate to trustees on trust, to sell Sc convert the 
same Sc pay the interest Sc annual produce to his 
t en nephew’s Sc nieces noniinaiim for their respective 
lives, Sc after their respective docoascs the share of 
such nephew’ or niece so dying “ to be held in trust 
for all Sc every the children or child of my nephews 
Sc nieces, who being a son or sons should attain 
the age of tw r enty-one years, or being a daughter 
or daughters should attain that age or marry, to be 
divided between Sc amongst such last children, if 
more than one, in equal shares Sc proportions ; Sc 
if any one or more of them my nephews Sc nieces 
shall not have any child, who being a son shall 
attain twenty;one, or being a daughter shall 
attain that age or marry under it, then Sc in each 
or any such case as well the original share or 
shares of, as also the share or shares surviving or 
accruing to each or any such last-mentioned 
nephew or niece Sc his or her child or children, or 
to such child or children only in possession or 
expectancy, etc., shall go Sc accrue to Sc vest in 
the survivors or survivor or others or other of 
them my nephews Sc nieces Sc their respective 
children, at Sc in such Sc the same times, shares Sc 
proportions Sc manner as are hereinbefore ex- 
pressed of Sc concerning their respective original 
shares,” etc. One of the nephew's having died, 
leaving an only child, an infant :—Hcld : such only 
child exclusively became presumptively entitled 
to his father’s share, subject to its going over as 
provided by the will in the event of his dying under 
twenty-one without children. — H unt v. Dorsett 
( 1855)*, 5 De O. M. Sc G. 570 ; 20 L. T. O. S. 113 ; 

1 Jur. N. S. 1053 ; 43 E. R. 991, L. (J. 

Annotation : — Reid. Nockold.s t\ Locke (1856), 3 K. & J. 6. 

8576. .j — Begiacy v. Cook, No. 8321, ante. 

8577. — -.] — Testator bequeathed to his 
daughter a perpetual annuity of £250 a year. 
Hy a codicil, he directed that, instead of the 
money being paid to her, it should he paid to 
trustees for her, Sc lie proceeded thus : “ After my 
daughter C.’s death, I give the above money to be 
divided as follows : To her sister Anna M. £100 a 
year, Sc all the rest to be equally divided between 
her other brothel’s Sc sisters or their children.” 
All her brothers Sc sisters predeceased C. : — Held : 
the grandchildren, who survived their parents, 
took by substitution ; Sc they took per stirpes . — 
Timins v. Stackhouse (1858), 27 Beav. 434 ; 51 
E. R, 170. 

8578. .] — Upon the construction of a will 

Sc codicil, the word ” cousins ” was held to mean 
“ first cousins,” Sc the word “ issue ” to mean 
“ children of first cousins ” ; & the children of 

first cousins were declared entitled to take per 
stirpes Sc not per capita .- —Stevenson v . Abingdon 
(1802), 31 Beav. 305 ; 0 L. T. 345 ; 8 Jur. N. S. 
811 ; 10 W. R. 591 ; 54 E. R. 1156. 

Annotations : — Conid. Ralph i\ Carrick (1877). 5 Ch. D. 

984. Refd. Wilks v. Bannister (1885), 30 Ch. D. 512. 

8579. .] — Testator gave his residue to his 

grandchildren, the children of his son Sc daughter, 
A. Sc B., living at his decease, with a gift over to 
his brothers Sc sisters, in case any died before 
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attaining a vested interest. By a codicil, he gave 
£4,000, the interest to be paid “ in equal moieties ” 
to A. & B. “ during their lives, A at their decease 
the sum of £4,000 to be for the benefit of his 
grandchildren, agreeably to the instructions con- 
tained in his will.” A. died, living B. : — Held : a 
moiety of the £4,000 became, upon the death of 
A., divisible amongst his children. 

Where a testator gives property to his children 
os tenants in common, or directs that upon their 
death the property shall go over to their children, 
it is not merely a division of the fund in the first 
instance among the children as tenants in common, 
but also that their children take per stirpes the 
share w hich the parent would have taken (Romilly, 
M.B.). — Archer v. 1 -egg (1802), 31 Beav. 187 ; 10 
W. R. 703 ; 54 E. B. 1100. 

8580. .] — Testator directed his residuary 

estate to he equally divided between his tw T o 
sisters & the lawful issue of his tw r o deceased 
sisters, in equal shares if more than one of such 
respective lawful issue : — Held : it was divisible 
not per capita but into four parts, each surviving 
sister taking one A the issue of each deceased 
sister taking another as tenants in common.-- 
Davis v. Bennett (1862), 4 De G. F. & J. 327 ; 
31 1,. ,T. Ch. 337 ; 5 L. T. 815 ; 8 Jur. N. S. 269 ; 
10 W. B. 275 ; 45 E. R. 1209, L. O. 

Annotations Consd. Capes v. Dalton (1902), 8G L. T. 129 ; 

Kokowich v. Marker (1903), 88 L. T. 130. Refd. Bristow 

v. Masefield (1882), 02 L. J. Ch. 27 ; Be Coulden, Coulden 

r. Coulden, [1908] 1 Ch. 320. 

8581. .] — Beal estate was devised upon 

trust-, after the death of the tenant for life, to sell 
A divide the proceeds “ equally among such of 
testator’s five daughters as should he living at the 
decease of the life tenant, & the children, grand- 
children A issue of such of his daughters as should 
then be dead ; such children, grandchildren A 
issue respectively to take A have equally amongst 
them, if more than one, the pari or share which 
their, his or her parent respectively would have 
been entitled to had such parent been then living.” 
One of the daughters, whose share was now in 
question, died before the tenant for life, having 
had ten children, of whom three survived the 
period of distribution, the other seven having died 
before that period, some with, others without, 
issue : — Held : (1) the gift to the children, grand- 
children A issue was an original gift, A the share 
was divisible into tenths, A one-tenth went to 
each stock, irrespectively of the objects of gift 
surviving the mother or the period of distribution ; 
(2) the gift was per stirpes , not per capita. — Re 
Orton’s Trust (1866), L. B. 3 Eq. 375 ; 30 

L. J. Ch. 279 ; 16 L. T. 146 ; 15 W. B. 251. 

8582. .] — Powell v. Powell, No. 8555, 

ante. 

8583. .] — Testator gave his personal estate 

to “all A every the children of my uncle R., or 
their issue, in equal shares,” A all his real estate 
upon trust for A. for life A after her death to sell 
the same A hold the proceeds “ upon trust for all 
A every the children of It., or their issue, in equal 
shares per capita R. had six children, two only 
of whom were living at the date of the will. The 


other four all left children : — Held : the proceeds 
of the real estate were divisible into six equal 
parts, of which two went to the surviving children 
of R., A the other four to the children per stirpes 
of the four children of R. who had died before the 
date of the will. — Re Hiblf.y’s Trusts (1877), 5 
Ch. D. 494 ; 46 L. J. Ch. 387 ; 37 L. T. 180. 

Annotations : — Apprvd. Be. Jones’ Estate, Humo v. Lloyd 
(187 8). 47 L. J. Ch. 775. Distd. Be Wobstcr’s Estate, 
Wldgen v. Me l)o (1883), 23 Ch. D. 7 37 . Consd. Be Roberta, 
Percival v. Roberts, 11903] 2 Ch. 200. Refd. Be Lucas’s 
Will (1881), 17 Ch. J). 788 ; Be Barker, Asquith r. Saville 
(1882), 51 L. J. Ch. 835 ; Miles v. T ltd way (1883), 49 L. T. 
064 ; Be Morgan. Morgan r. Morgan (1893), 69 L. T. 407 ; 
Be Walbran, Milner v. Walbran (1905), 75 L. J. Ch. 105 ; 
Be Hickey, Bediloen v. Hodgson, 11917] 1 Ch. 601. 

8584. * .] — Testator by a codicil to his will 

bequeathed to the widow of his deceased son the 
interest accruing from a sum of money, the pay- 
ment thereof to cease upon her death or second 
marriage. He directed his exors. to divide the 
principal sum “ amongst my surviving male A 
female children. Should a male or female child’s 
death precede mine, his or her share to be divided 
equally between the male A female children of 
such son A daughter deceased.” One son A two 
daughters of testator were dead at the date of the 
codicil ; the two daughters each left one child. 
Eight children of the testator survived him : — 
Held : the class of persons entitled under the gift 
were children of testator living at his death, A per 
stirpes, the children living at his death of any child 
of testator who had predeceased him, whether 
before or after the date of the codicil ; conse- 
quently the fund was divisible into tenths amongst 
the eight surviving children of testator A the 
children of the two daughters who died in his 
lifetime. — Miles v. Tudway (1883), 49 L. T. 664. 

8585. — Re Bawlinson, Hill v. Withall, 

No. 8556, ante. 

8586. .] — Re Ali horne, Eade v. Bouener 

(191 1), 130 L. T. Jo. 528. 

8587. .] — Testator gave a pecuniary legacy 

to “ the descendants of A. or their descendants 
living at my death.” A. had six children, one of 
whom was dead at the date of the will, leaving 
children A grandchildren, all of whom were living 
at the death of testator. The other five children 
of A. were living at the date of the will A survived 
testator. On the question of the class entitled 
to the legacy : — Held : on the true construction 
of the will, there was a direct gift of five-sixths of 
the legacy to the live children of A. who survived 
testator equally as tenants in common, A of the 
remaining one-sixth to the grandchildren of A. 
who survived testator as joint tenants. — Ite 
Hickey, Beddoes v. Hodgson, [1917] 1 Ch. 001 ; 
86 L. J. Ch. 385 ; 116 L. T. 556 ; 61 Sol. Jo. 368. 

iv. Gift on Death of Respective Parents . 

8588. Gift to children at death of parents— Inten- 
tion to divide per stirpes implied.] — Legacy of 
£600 to F., A at her death to her two daughters 
in equal shares, A at their death to their children ; 
one of the daughters having died without children : 
— Held : the children of the other daughter did 
not take the whole £600, but only their mother’s 
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— C. (b) iv. 

8688 1. Gift to children at death of 
parents— Intention to divide per stirpes 
implied.) — Be Dudkr’b Estate (1887), 
7 Nfitl. L. R. 186.— NFLD. 

8588 11. .] — TnoMsox v. 

Cumberland (1814), 18 Foe. Coll. 8. 
— SCOT. 

8588111. .]— -Thomson’s 

Trustees v. Kobe (1851), 13 Dunl. 
Ct. of Seas.) 1326. — SCOT. 


8588 iv. .] — Be Murray 

(1873), 45 Sc. Jar. 574.— SCOT. 

8588 v. . 1 — Ramsay's Trus- 

tees v. Ramsay (1876), 4 R. (Ct. of 
Sesa.) 243.— SCOT. 

8588 vi. .] — Laing’s Trus- 

tees v. Sanson (1879), 7 R. (Ct. of 
Sess.) 244 ; 17 Sc. L. R. 128.— SCOT. 

8588 vii. .3 — Home's Trus- 

tees v. Ramsay (1884), 12 R. (Ct. of 
Sesa.) 314 ; 22 So. L. R. 221.— SCOT. 


8588 viii. — — . ) — Allen v . 

Flint (1886), 13 R. (Ct. of Seas.) 975 - 
SCOT. 

8588 lx. .] — Banks' Trus- 

tees v. Banks’ Trustees, [1907] S. C. 
125.— SCOT. 

8588 x. .3 — Mellis' Trus- 

tees v. Ritchie, [19091 S. C. 626 ; 
46 Sc. L. R. 479 ; [1909] 1 S. L. T. 
179.— SCOT. 

8588 xi. .3 — MoMeekan’b 

Trustees v . M'Clelland (1918), 56 
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Wills. 


Sect. 19. — Quantity of Merest given : Sub -sect. 10, 
C. (b) iv. & v. ; mib-sect. 11, A 

share. — Taniere v. Pearkes (1825), 2 Sim. A St. 
383 ; 4 L. J. O. S. Oh. 81 ; 67 E. R. 392. 

8589. .]- — Testator gave the whole of 

his property, not named in Ids will, to his wife, 
after her paying certain legacies, for the benefit 
of his two sons A their children. He then states 
that one of his sons owed him £2,000, the interest 
of which he was to pay to testator's wife for her 
life, A testator directed the residue of ids remaining 
property, excepting certain articles of furniture, 
etc., which were to be at his wife’s own disposal, 
to be equally divided between his sons for their 
li\ ’es, A then to be equally divided between their 
children when of age : — Held : the wife took a 
life interest in the residue, A the children of 
testator’s sons took per stirpes A not per capita. — 
Flinn v. Jenkins (1844), l Coll. 306 ; 3 L. T. O. S. 
320 ; 8 Jur. 001 ; 03 E. R. 467. 

Annotations : — Refd. Abbny r. Howe (1817), 1 De (1. 6c Sin. 
470 ; Congreve v. 1 ’aimer (1853 ), 1(5 Beav. 435. 

8590. — — -.] — Bequest to testator’s w T ife of 

the use A usage of all his effects for her life, A at 
her death bequest of the same to four nieces by 
name, to be by them equally divided, share A 
share alike, A at tlieir deaths to go equally, share 
A share alike, to their children ‘.--Held : to give 
the respective children their parent’s share only.*-- 
Arrow' r. Mellish (1847), 1 De G. A 8m. 355 ; 
63 E. R. 1102. 

Annotations: — Distd. Abrey v. Newman (1853), 1(5 Beav. 
431. Apld. Turner r. Whittaker (1856), 27 L. T O. S. 
270. Consd. Wills v. Wills (1875). L. H. 20 Eq. 342 ; He 
Hutchinson's Trusts (1882), 21 Ch. I). 811. Refd. Con- 
greve v. Palmer (1853), 16 Beav. 435 ; Davis v. Bonnet 
(1862), 31 L. J. Ch. 337. 

8591. .] — Gift in trust to be equally 

divided between A., B., A separate from 
*' their ” husbands, A for “ their ” sole use. A at 
“ their ” decease, to be divided amongst “ their ” 
daughters Held : A., B., A C 1 . each took one- 
third for life with remainder as to her one-third, 
to her daughters. — WTli.es v. Douglas (1847), 10 
Beav. 47 ; 9 J,. T. (>. 8. 331 ; 11 Jur. 702 ; 50 
E. R. 499. 

Annotations : — Apld. Wills r. Wills (1875). L. It. 20 Eq. 342. 
Consd. Ht Hutchinson’s Trusts (1882), 21 Ch. D. 811. 
Reid. Hensley v. Wills (1866), 14 W. It. 422 ; Swnboy t 1 
Goldie (1875), 34 L. T. 306 ; Hr Browne’s Will Trusts, 
Landon v. Brown, [1915] 1 Ch. 600. 

8592. .J — Testator, by his will dated 

1786, gave A bequeathed unto his niece, C. B. A 
Ids nephew J. T., all bis houses situate in \V., 
each to have one-half, to be share A share alike A 
what debt he should owe at his decease, they 
should pay both of them a like share of the same. 
All the above premises lie gave, devised A be- 
queathed unto his niece, G. B., A nephew, J. T. 
each to enjoy one-half during their lives, A at 
their decease the premises to go to their children. 

.T. T., testator’s heir-at-law, went to sea about 
1804 A was never afterwards heard of. G. B., 
J. T.’s heir-at-law, died in 1843, leaving five 
children A four grandchildren of a deceased child, 
surviving her. She devised A bequeathed all her 
estate in the property to her four grandchildren : — 
Held : there was an absolute division of the 
property into two shares; (1) G. B. took a life 


estate in one moiety, which, after her death, went 
to her children A grandchildren as joint tenants 
in fee, per stirpes A not per capita ; (2) J. T. took 
a life interest in the other share which descended 
to C. B. as heir-at-law, & passed absolutely to 
her devisees. — Re Laverick’s Estate (1853), 22 
L. T. O. S. 168 ; 18 Jur. 304 ; 2 W. R. 113. 

8593. .] — W'aldron v. Boulter, No. 

8539, ante. 

8594. -.] — Testator left an annuity to 
his wife, A after her death, he willed that it should 
be equally divided between his two sons A. A E., 
but not the principal : that he bequeathed to their 
cliildren, to be divided equally among them at the 
death of his two sons : — Held : upon the death of 
either A each of his sons his children were entitled 
to have a moiety of the capital divided amongst 
them.- — Turner v. Whittaker (1856), 23 Beav. 
196 ; 27 L. T. O. 8. 270 ; 2 Jur. N. 8. 848 ; 4 
W. R, 689 ; 53 E. R, 77. 

Annotations : — Consd. Sard v. Sard (1856), 23 Beav. 87. 

Refd. Hensley r. Wills (1866), 14 W. K. 422 ; Itc Hutchin- 
son ‘h Trusts (1882), 21 Ch. D. 811; Hr Browne's Will 

Trusts, London v. Brown, [11)15] 1 Ch. 690. 

8595. .] — Where testator bequeathed 

property to M. A A. for their lives as tenants in 
common, A not as joint tenants, A from A imme- 
diately after the decease of them M. A A. to all 
A every the lawful child A cliildren of M. A A., 
equally to be divided between A amongst them 
as tenants in common A not as joint tenants. A. 
survived testator, A died leaving her husband A 
two children her surviving Held : the bequest 
denoted equality per stirpes or per capita ; the 
property was to go in equal shares between M. 
A her children on the one hand A A. A her cliildren 
on the other ; A on the death of one (A.), lier 
share was divisible amongst her children. — M ii.nes 
v . Akkd (1858), 31 Ji. T. (). S. 377 ; ft W. R. 430. 

8596. .] — Gift of personal estate on 

trust, to divide the principal A interest among the 
children of A. A B. living at the time of the respec- 
tive deceases of A. A B., with a proviso that the 
share of any such child or children dying under 
twenty-five, without issue, should go over to the 
survivors A survivor of them equally : — Held : 
this was a gift to the children of A., living at his 
decease, A to the children of B., living at his 
decease ; A the fund was divisible per stirpes in 
moieties. — Ayscough v. Savage (1865), 13 W. R. 
373, li. JJ. 

8597. .] — By a will. the residue was 

given to seven persons as tenants in common for 
life, A on the death of the survivor was to be 
divided amongst their children then living per 
slirpes. By a codicil, the gift to the children was 
revoked A the residue was to be divided “ from A 
after the several deceases ” of the seven, “ A after 
the decease of the survivor of them,” amongst 
their children per capita : -Held, : the words 
“ from A after,” et c., were to he read disjunctively, 
A on the death of anv of the seven, cine-seventh 
was divisible amongst children of the seven per 
capita. — Cope v. TIenshaw (1866), 35 Beav. 420 ; 
14 W. R. 627 ; 55 E. R, 958. 

8598. .] — Testator directed his 

trustees to pay shares of the residue of his estate. 


Sc. L. It. 280 [1918] 1 S. L. T. 193. 

SCOT. 

8588 xii. — .] — Testatrix, by 

her trust -disposition A settlement, 
directed her trustees to pay tho residue 
of her estoto equal] y to all her brothers 
& sisters, “ A in tho eveut of auy of 
rny brothers or sisters predeceasing 
me leaving lawful issue, such issue 
shall be entitled equally among them 
to the share to which their parent 


would have been entitled if in life." 
At the date when the settlement was 
executed, a brother A two sisters of 
testatrix were doad. They loft issue, 
all of whom survived her : - Held : it 
was the intention of testatrix to make 
a stirpital division of her whole estate 
among all her brothers A sisters A 
their issue, A, accordingly, that tho 
children whose parents had died before 
the execution of the settlement were 
entitled to a share of residue. — B aird *8 


Trustees v . Crombie, [1920] S. C. 
518 .— SCOT. 

8588 xili. .] — Board r. Trr- 

tkrton. 13 S. C. 164 ; 6 O. T. It. 176. 

— S. 

t. Intention of testator that issue 
should take in representative capacity — 
Advance to father causing abatement in 
legacy of child.] — Re Carter Estate 
(1909), 14 O. W. It. 1244 ; 1 O. W. N. 
275 ; 20 O. L. H. 127. —CAN. 
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which he had bequeathed to certain grand- 
nieces, “ to them A their respective husbands, only 
in life rent, for their or his life rent allenarly . . . 
A the fee of such shares to the lawful children of 
my said grandnieces equally ; whom failing to the 
survivors of them A my grandnephews before 
named . . . equally in life rent, A their issue, also 
equally, in fee, after the death of the longest liver 
of me A my wife : — Held : the share of a grand- 
niece who died childless before the vesting was 
liferented by her surviving husband ; on his death 
a life rent in succession vested in the surviving 
grandnephews A grandnieces, A the fee in their 
children nati A nascituri , per stirpes. — Richardson 
v. MacDottoaIjL (1868), 6 Macpli. (H. B.) 18. 

8599. — — .] — Sutcliffe v. Howard, No. 

8487, ante. 

8600. .]- — Bequest of the income to 

arise from residue to A. A B. during the term of 
their natural lives, share A share alike, A after their 
decease, of the principal to the children of A. A 
the children of B. to be divided between them 
share A: share alike : Held : the children of A. A 
the children of B. took per stirpes. Tie Nott’s 
Trusts (1872), 26 B. T. 679 ; 20 W. R. 509. 

8601. —.] — Bequest of residue, the in- 

terest thereof to be paid to <\ A .7. equally for their 
lives, A “ at their death ' ’ the principal to be 
divided between the children of C. A J. : Held: 
the words “ at their death ” meant “ at their 
respective deaths,” A on the death of C., the 
moiety to the interest, of which C. had been en- 
titled became divisible among his children. — Wills 
v. Wills (1875), L. R. 20 Eq. 242 ; 44 B. .7. (h. 
582 ; 22 W. R. 784. 

Annotations : — -Consd. lie Hutchinson Vs Trusts (1882), 21 
Ch. D. 811. Expld. He Telfair, Garrioch v. Barclay (1002), 
8G L. T. 496. Refd. Swabey v. Goldio (1 876). 34 L. T. 306. 

8602. .] — Testatrix bequeath(*d jier- 

sonalty in trust for A. for life, A after his decease 
for his issue, A on failure of his issue to F. A R. 
share A share alike, ” A after the decease of F. A 
It. to their children share A share alike, A to their 
heirs for ever.” F. died without having had 
issue, R. survived him A died leaving children, 
A A., who survived them both, died without issue. 
Upon a petition by the children of R. for payment 
out of a portion of the trust fund which was in 
ct. : — Held : upon the authorities, the bequest 
must be construed as a gift after the respective 
deaths of F. A R. to their respective children, there 
having tieen an absolute gift to each of them in 
the first instance only cut down in favour of his 
children, in the event which happened the fund 
was divisible in moieties between the representa- 
tives of F. A the children of R . — He Hutchinson’s 
Trusts (1882), 21 Ch. I). 811 ; 51 B. J. Ch. 924 ; 
47 B. T. 573. 

Annotations : — Consd. lie Rabbins, Gill v. Worrall (1898), 
78 L. T. 21 S. Apld. He Krrington, Gibbs v. Basham, 
[1927] 1 Oh. 421. Refd. Van G rut ten v. Foxwell, Foxwell 
v. Van Grutten, [1897) A. ('. G5S : JO Browne's Will 
Trusts, Landon v. Brown, [1915] 1 Ch. 090 ; lie Stanley’s 
Settlmt., Maddocks v. Andrews, [1916] 2 Ch. 50. 

v. Disposition of Income pending Vesting of Gift. 

8603. Distribution per stirpes implied — Disposi- 
tion of income during minority of donees.] — Testa- 
trix directed her trustees to divide the rents, etc., 
of her real estate equally between A., B., 0., A D. 
the widow of E., until lb's children attained 
twenty-one ; A upon their attaining twenty-one, 
the trustees were to sell A divide the produce 
between A. B., C., A the children of lb. “ in equal 
shares A proportions as tenants in common ” ; 


but. if D. married, her part of the income was to 
be applied to the maintenance of E.’s children ; 
A she gave the residue of her real A personal 
estate “ equally between A., B., C., A the children 
of lb who attained twenty-one.” There were four 
children of E. who attained twenty-one: — Held: 
they did not take the property per capita with 
A., B. A O., but one-fourth only between them. — 
Brett v. Horton (1841 ), 4 Beav. 239 ; 10 B. J. Oh. 
371 ; 6 Jur. 696 ; 49 E. R, 331. 

Annotations: — Distd. Noc.koldn v. Looko (185G), 3 K. A J. 

0. Apld. Re Campbell *r TruHts (188G), 31 Ch. D. 685. 

Consd. Capes v. Dalton (1902). 8G L. T. 129. Refd. lie 

8 tone. J laker v. Stone. [1895] 2 Ch. 196. 

8604. Disposition of income pending death 

of life tenants.] — Testator gave real A personal 
estate to trustees during the lives of eight nephews 
A nieces, whom he named, A the survivors A 
survivor of them, upon trust to pay one-eighth of 
the rents to each during their respective natural 
lives : A directed that in case any should die without 
leaving issue, the share of him, her or them so 
dying should go among the survivors in the same 
manner as their original shares ; A in case any of 
the eight legatees should die leaving issue, tin* 
share original A accruing of him her or them so 
dying should be paid to A equally among such 
issue ; A after the decease of the survivor of the 
eight legatees testator devised such real A personal 
estate unto the issue then living of the eight 
legatees A tlieir heirs, the share of the issue in the 
fee simple to he in the same proportion as the 
rents A profits he or they might then be in reeeijit 
of : Held : on the death of the survivor of the 
eight legatees, the property became divisible A 
payable among A to the children living of the 
legatees who had died A left children, such children 
to take per stirpes , but the members of each stirps 
to take equallv. — Bradshaw v. Mulling (1853), 
19 Beav. 417 ; *23 B. B Ch, 603 ; 52 E. R. 412. 

Annotations : Refd. Re Jones’ Trusts (1857), 23 Beav. 242 ; 

Jordan v. Adams (1KG0), 6 Jur. N. S. 53(5. 

8605. .] — Testator bequeathed certain 

leasehold houses to trustees upon trust, after liis 
wife’s death, to pay tin* rents A profits equally to 
his two children, j. A A., during their lives ; A 
after the decease of either of them without issue 
living, then upon trust to pay the whole thereof 
to the survivor ; but if there should be issue living 
of the first of them so dying, then upon trust to 
pay one moiety unto the survivor, A to divide 
the remaining moiety between all A every the child 
or children of the one so first dying ; A after the 
decease of the survivor of his children to sell the 
premises A divide the purchase money equally 
“ amongst all A every the child or children of 
each of them. J. A A., lawfully begotten, who 
should live to attain the age of twenty-one years, 
in equal shares A proportions.” J. had eight 
children who attained twenty-one. A. had one 
such child only: — Held: the property must be 
divided among the children of J. A A. per stirpes A 
not per capita.— He Campbell’s Trusts (1886), 31 
Ch, T). 685 ; 55 B. .7. Ch. 389 ; 54 B. T. 419 ; 34 
\V. R. 396 ; affd.. 33 Ch. 1). 98, C. A. 

Annotation : — Refd. Re Slone, Baker v. Stone (1895), 64 
L. J. Ch. 037. 


Sub-sect. IB — Cumulative and Substituted 

Gifts. 

A. In General. 

8606. Whether subsequent gift cumulative or 
substituted — Onus of proof.] — Hooley v. Hat- 


part XVI. SECT. 19 f SUB-SECT. 11. 

—A. 

Whether subsequent gift cumu- 


lative or substituted --- Necessity for 
showing in pica equitable grounds for 
putting widow to election.] — Baker v. 


Baker (I860), 25 U. C. R. 448.—CAN. 

b. .] — A legatee is entitled 

to take Loth a pecuniary gift &. a 
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Sect. 19 . — Quantity of interest given: Sub-sect. 11, 
A. Sc B. (a), ( b ) (<?).] 

ton (1773), 1 Bro. C. C. 390, n. ; 2 Dick. 461 ; 28 
E. R. 1197 ; snb nom. Hatton v. Hooley. Lofft, 
122, L. 0. 


Annotations : — Consd. Ridges v. Morrison (1784), 1 Bro. C. C. 
389; Foy v. Foy (1786), 1 Cox, Eq. Cas. 163; Allen v. 
Callow (1796), 3 Ves. 289 ; Barclay v. Wainwriglit (1797), 
3 Vos. 402 ; Hurst v. Beach (1821), 5 Madd. 351 ; Heraing 
t\ Clutterbuek <fc Evans (1827), 1 Bli. N. S. 479 ; Bourne 
r. Hartley, Bourne v. Mahon (1854), 2 Eq. Rop. 910; 
Wilson v. O’Leary (1871), L. R. 12 Eq. 525. Reid. Coote 
r. Boyd (1789), 2 Bro. C. C. 521 ; Osborne v. Leeds (1800), 
5 Yes. 309 ; Benyon v. Benyon (1810), 17 Ves. 34 ; Suisso 
v. Lowther (1843), 2 Hare, 424 ; Lee v . Pain (1845), 4 
Hare, 201. 


8607. Intention to be gathered from will.] — 

Hooley v. Hatton (1773), 1 Bro. O. C. 390, n. ; 
2 Dick. 401 ; 28 E. R. 1197 ; sub nom. Hatton v. 
IIooley, Lofft, 122, L. O. 


Annotations ;-~Consd. Ridges v. Morrison (1784), 1 Bro. C. C. 
389 ; Foy v. Foy (1785), 1 Cox. Eq. Can. 103 ; Allen v. 
Callow (1790), 3 Ves. 289 ; Barclay v. Wainwriglit (1797), 
3 Ves. 4G2 ; Hurst r. Bench (1821), 5 Madd. 351 ; Homing 
v. Clutterbuek Sc Evans (1827), 1 Bli. N. S. 479 ; Bourne 
v. Hartley, Bourne v. Mahon (1854), 2 Eq. Rep. 910 ; 
Wilson r. O'Lenry (1871), L. R. 12 Eq. 525. Reid. 
Coote v. Boyd (1789), 2 Bro. C. C. 521 ; Osborne v. Leeds 
(1800), 5 Ves. 369 ; Benyon v. Benyon (1810), 17 Ves. 
34 ; Suisse v. Lowther (1843), 2 Hare, 424 ; Loo v. Pain 
(1845), 4 Hare, 201. 

8608. .] — Heatiicote v. IIeathcote 

(1786), cited in 5 Ves. at p. 382 ; 31 E. R. 641 
Annotation : — Expld. Osborne v. Leeds (1800), 5 Ves. 309. 

8609. — .] — Testator gavo a legacy of 

£7,000 to his wife other similar legacies. By a 
codicil, lie gave a legacy of £6,000 to his wife & 
other legacies, & he directed that so far as the 
codicil was in addition to any testamentary docu- 
ment he had already made, lie wished it to take 
effect, & not cancel or revoke any prior document 
which might exist : — Held : the legacies were 
cumulative. — Town she nd v. ATostyn (1858), 26 
Beav. 72 ; 53 E. R. 823. 

8610. Whether parol evidence ad- 

missible.] — Upon the question, whether a legacy 
is cumulative or substitutional, the object of the 
ct. will be to ascertain testator’s intention, which 
can only be done by a close & critical examination 
of the language used in the testamentary instru- 
ments : — Held : upon the language of the codicil in 
this case, a bequest contained in the codicil was in 
addition to one given by the will. 

Qu. : under what particular circumstances & 
to what extent parol evidence may be resorted 
to upon the question of cumulation or substitution. 
—Guy v. Sharp (1833), 1 My. <fc K. 589 ; Coop. 
temp. Brough. 80 ; 39 E. R. 804, L. C. 

Annotations : — Refd. Thorne r. Rooke (1841), 2 Curt. 799 ; 
Upfltl v. Marshall (1843), 3 Curt. 030 ; Lee v Pain (1845), 
4 Hare, 201 ; Stockwell v. Rltherdon (1840), 0 Not oh of 
Cases, 409 ; Say v. Creed (1847), 5 Hare, 580 ; Wilson v. 
O’Leary (1871), L. R. 12 Eq. 525. Mentd. Bulteel v. 
Abinger (1842), 6 Jur. 410. 

8611. Gifts to members of more than one 

class — Individuals members of more than one 
class.] — Testator bequeathed his residue 'to several 
classes of persons. Some of the parties were 
members of two of the classes : — Held : nevertheless 
they were entitled to only one share each of the 
residue. — P ruen v. Osborne (1840), 11 Sim. 132; 
59 E. R. 824. 


Annataticms : — Consd. Re Burnham, Carrick v. Carrick, 
[1918] 2 Ch. 196. Retd. Bradshaw v. Moiling (1853), 19 
Beav. 417 ; Ross v. Ross (1855), 20 Beav. 045 ; Smith v. 
Horsfall (1858), 25 Beav. 628 ; Ralph v. Carrick (1879), 
11 Ch. D. 873 ; Re Judd’s Trusts, [1884] W. N. 200 ; Re 


Johnson, Pitt v. Johnson (1914), 111 L. T. 130; Re 
Timson, Smiles v. Timson, [1916] 2 Ch. 362. Mentd* 
Bamford v. Chadwick (1854), 2 C. L. R. 1757. 

8612 . 


.] — Testator gave property 

to trustees, upon trust to pay the income thereof 
to his widow for her life, & after her death to his 
daughter for life, &, after the daughter’s death, 
to hold the property in trust for her “ issue ” as 
sho should appoint, &, in default of appointment, 
in trust for her “ children.” The hotchpot clause 
other provisions of tho will also made a clear 
distinction between tho “ children ” <fc the ” issue ” 
of the daughter, & the will provided that if there 
should be no child of the daughter who should 
become entitled to a vested interest, then, from 
& after her decease & such default or failure of 
children the property should be held “ In trust 
for such of the class of persons following, namely, 
any brothers & sisters living at tho death of the 
survivor of my wife & daughter, & the issue then 
living of my brothers & sisters dying in the lifetime 
of the survivor of my wife & daughter, as shall 
attain the ago of twenty-one years, distributively, 
yet so that the issue shall participate only as 
representing their deceased parents.” The residue 
was given ‘‘ Upon trust for such of tho class of 
persons following, namely, my brothers, & sisters 
& the brothers & sisters of my wife living at the 
death of the survivor of my wife & daughter, & 
the issue then living of my brothers & sisters & 
the brothers & sisters of my wife & dying in the 
lifetime of my wife & daughter, who shall attain 
the age of twenty-one years, distributively, yet so 
that- the issue shall participate only as representing 
their deceased parents.” The widow & daughter 
survived testator, & the daughter survived the 
widow without having been married : — Held : on 
the construction of these two trusts, if there had 
been no firevious context to tho contrary, the 
effect of the provision that issue were to represent 
their deceased “ parents ” would probably have 
been such a context as to coniine “ issue ” to 
children ; but, having regard to the very careful 
distinction between “ children ” & “ issue ” in the 


” issue ” in the 


earlier parts of the will, the word 
two later gifts included grandchildren as well as 
children ; nephews & nieces of tho widow whoso 
parents cl it'd before the date of the will were 
entitled to share ; & persons descended both from 
a collateral of testator a collateral of his widow 
would together take the two shares which their two 
deceased parents would have taken. — Re Burnham, 
Carrtck v. Garrick, [1918] 2 Ch. 196 ; 87 L. J. 
Ch. 617; 119 L. T. 299. 

8613. . Subsequent gift “ along with other 

sums.”] — Testator having appointed trustees for 
the purpose of carrying on his trade of a bleacher, 
directed them to pay the profits of his business into 
a bank for ” accumulation ” & investment, until 
his daughters & their issue & the interest thereof 
should be equally divided amongst <fc their issue 
could have “ along with ” the other sums he had 
directed to be invested on their behalf the sum of 
£5,000 each for their portions. He afterwards 
directed that any money which might be paid into 
the bank on account of such portions should be 
for the equal benefit of his daughters : — Held, : 
(1) testator used the word “ accumulation ” as 
meaning not the addition of income to the capital, 
but the constant addition of fresh amounts from 
the profits de anno in annum arising from the 


residue, whether given in a will or in 
a combined will & codicil, & the con* 
Btniction 0 f a particular residuary 
gift is not affected by the presence or 
absence of a general residuary gift. — 


Ball v. Church op the Ascension 
(Rector & Churchwardens), 5 O. R. 
386. — CAN. 

o. Devise to widow durante viduitate 
— Widow must elect as to dower .] — A de- 


vise of all testator's lands to the widow 
durante viduitate puts her to her eleotion 
as to whether she will take the interest 
given her by the will or her dower. — 
Re Allen (1912), 23 O, W. R. 253; 4 
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business ; (2) the words “ along with the other 
sums ” meant “ in addition to those sums,” not 
“ including those sums.” — P ilkington v. Myers 
(1803), 8 L. T. 720. 

8614. — Series of trusts — Two trusts identical.] 

— Testator directed his trustees to convert his 
personal estate A to stand possessed of t he proceeds 
on certain trusts, among others “ on trust to pay 
£2,000 to each of his sons who should attain twenty- 
one,” A “ on further trust to set apart A pay 
over the sum of £2,000 to each of his sons on their 
respectively attaining twenty-one.” He also 
directed his trustees to divide the residue “ after 
full payment A setting aside of the sums directed 
to be paid A set aside”: — Held: each son on 
attaining twenty-one was entitled to two legacies 
of £2,000 each. Semble : where testator converts 
his property into money A directs the proceeds 
to be held on a series of trusts, two of which are 
identical, the rule against cumulative legacies 
does not apply. — Burkinshaw v. Hodge (1874), 
22 W. R. 484. 

Satisfaction A ademption generally.] — See 

Equity, Vol. XX., pp. 449-494. 

B. Gifts in Same Instruments, 

(a) Gifts of Equal Amounts. 

8615. Substitutional.] — G reenwood v. Green- 
wood (1770), 1 Bro. 0. 0. 31, n. ; 28 E. R. 900, 
L. 0. 

8616. .] — Two equal legacies in the same 

will, A to the same legatee, only one shall pass. 
Residue to six grandcliildren, the name of one 
repeated, that of another omitted, they all shall 
take. — Garth v. Meyriuk (1779), 1 Bro. G. 0. 30 ; 
28 E. R. 900. 

Annotation: — Refd. Gregory v. Gregory (1871), 19 W. It. 

711. 

8617. .]— H< )LEord v. Wood (1798), 4 Yes. 

70 ; 31 E. R. 10. 

Annotation: — Refd. Pratt v. Sladden (1807), 14 Ves. 103. 

8618. .1 — Testatrix gave the sum of £100, 

to be paid to her brother 0. immediately after th< 
decease of her husband A in default of issue of 
their marriage ; & in a subsequent part of her will 
she gave £100 to the same brother, A concluded her 
will by directing that legacies, to which no time of 
payment was affixed, should be paid within three 
months after the deatli of her husband : — Held : 
testatrix intended only to give a single legacy of 
£100 to 0. — Manning v. Thesiger (1835), 3 My. A 
K. 29 ; 4L.J. Oh. 285 ; 40 E. R. 12. 

Annotation .-—-Refd. Ramsey r. Rogers (1830), Donnelly, 

109. 


(b) Gifts of Different Amounts. 

8619. Cumulative.] — Windham v. Windham 
(1070), Gas. temp. Fineli, 267 ; 23 E. R. 147. 
Annotation: — Consd. Hatton v . Hooley (1773), LofTt, 122. 

8620. .] — A larger legacy being given after 

a less, to the same legatee, in the same will, the 
legatee decreed to take both. — G urry v. Pile 
(1787), 2 Bro. G. G. 225 ; 29 E. R. 120, L. C. 

8621. .] — Hertford (Marquis) v. Lowtiier 

(Lord), No. 8714, post. 

8622. .] — Testator bequeathed to A., for 

her life, an annuity of £10, the annuity of 19 
guineas upon the death of A., A the annuity of £50 
when the mtge. on his estate should be reduced to 


£500, “ A which respective sums of £10, 19 guineas 
A £50, as the case might be, were to be paid ” 
half-yearly : — Held : they were cumulative. 
Hartley v. Ostler (1850), 22 Beav. 449 ; 2 Jur. 
N. S. 1199 ; 52 E. R. 1181. 


(c) Gifts Subject to Different Incidents. 

8623. Cumulative.] — Ramsey v. Rogers (1830), 
Donnelly, 109 ; 47 E. R. 259. 

8624. .] — Bequest of plate to two legatees, 

to be divided between them share A share alike, 
A upon the demise of either without lawful issue, 
then the share of her dying to go to the other. 
One of the legatees died in the lifetime of testator : 
— Held : the other was absolutely entitled to the 
whole. Testator having two daughters, gave, by 
his will, to each of them, an annuity of £200, a year 
for her separate use ; he afterwards expressed 
himself thus : “ believing that £2,200 a year will 
be sufficient for my dear daughters, together with 
the use of my house A furniture, 1 direct the 
residue to be invested ; should the lease A furniture 
of my house be sold, the yearly income of my 
daughters, so long as they remain unmarried, is 
to be made up to £2,500.” One of the daughters 
afterwards died, A testator by a codicil, gave to the 
surviving daughter ” a further sum of £100 a year 
in addition to the £200, the £300 to be for her 
separate use ; A being most anxious to secure her 
comfort A happiness,” he gave her a farther sum 
of £1,000 for life, for the maintenance of herself, 
establishment, A family, out of respect to the 
memory of the testator’s wife : — Held : the gift 
of the £2,300 was a gift in joint tenancy, A the 
surviving daughter was entitled to two legacies of 
£2,200 a year A £1,000 a year. —MackiNNON v. 
Peach (1838), 2 Keen, 555 ; 7 L, J. Gh. 211 ; 48 
E. R. 741. 


Annotations: — Refd. Harris v. Davis (1844), l Coll. 416 I 
1 vo V. King (1852), 16 Reav. 46 ; Re Rye’s dettlmt. (1852), 
10 nare, 10G ; Re Paulding’s Trust (1858), 26 Beav. 203 ; 
Re Lowman, Dcvenish v. Pester, [1895] 2 Ch. 348. 

8625. .] — Testator bequeathed to his ser- 

vant G. a legacy of £6,000. He afterwards gave 
to his servants who should have been living with 
him two years at the time of his death a year’s 
wages \~Held: G., who had been living with 
testator two years at the time of his death, was 
entitled to a year’s wages in addition to the £6,000. 
— Ford v . Ruxton (1844), 1 Goll. 403 ; 63 E. R. 


474. , , 

8626. — — Testator, having £7,300 stock, 

bequeathed to Ids nephew J. G., £200 stock, part 
of the aforesaid £7.300, in order that he might be 
effectually enabled to resist by law any attempt 
to deprive him of the little property which he A 
his connections possessed in Crookhaven ; A, 
in order the better to deter any person from 
attempting the same, he requested that £200 of 
the above-named stock should be placed in 
the National Bank of Ireland, subject to the con- 
trol of J. C., A testator’s niece M., should it be 
found necessary to call for or remove it from the 
bank to defend any attempt that might be made 
to dispossess them. On no other account was the 
£200 stock to be removed from the National Bank ; 
but the interest of same might, nevertheless, be 
drawn for the use A benefit of J. C. ; the principal 
to continue in the bank for ten years after testator’s 


O. W. N. 240 ; 7 D. L. R. 494 — 

CAN. 

PART XVI. SECT. 19, SUB-SECT. 11. 

— B. (a). 

d. Cumulative.]--- M'Innks v. M'Al- 
Listkk (1827), 5 Sli. (Ct. of Sess.) 862. 
—SCOT. 


PART XVI. SECT. 19, SUB-SECT. 11. 
— B. (b). 

8619 1. Cumulative. ] — Brennan v. 
Moran, 16 I. Ch. R. 12C. — IR. 

8819 ii. .3 — Tho bequest of a 

Burn of money was followed in the 
same will by the bequest of a smaller 
sum to the same legatee \~~IIcld : tho 


legatee was entitled to both legacies. — 
Re Lidple, Shrewsbury v. MoGuffib 
(1915), 34 N. Z. L. R. 962.— N.Z. 

e. Substitutional .] — Hazen v. Hazen, 
20 N. B. R. 70.— CAN. 

t. .] — Gentle v. Kbpkn’s Ex- 

ecutors, [1913 J App. D. 119. — S. AF. 
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Sect. 19. — Quantity of interest given: Sub-sect . 11, 
B. (c), & C. (a) i. & i/.] 

death, at the expiration of which time it might be 
withdrawn for the benefit of his family, provided 
no threat or intimation of a claim was made against 
the property. The property was recovered by law 
against J. C. in testator’s lifetime, & testator paid 
the costs of the action : — Held : J . C. was entitled 
to two legacies of £200 stock each, absolutely. — 
Inglefield v. Coghlan (1845), 2 Coll. 247 ; 03 
E. R. 719. 

Annotations: — Held. He Tarsey’s Trust (1806), L. R. 1 Eq. 
501 ; Hartford v. Power (1868), 10 W. R. 822 ; Wallace 
v. Seymour (1872), 20 W. R. 63-1. 

8627 . .] — Testator by his will gave to eacli 

of two daughters the sum of £1,000, as A when they 
should respectively attain the age of twenty-five 
years, or be married with the consent of his oxors. ; 
but in case either should die under the age of 
twenty-five years, or should marry without con- 
sent, he directed that the legacy to such one as 
should die under that age or marry without con- 
sent should, after such decease of them respectively, 
or their respectively marrying without consent, fall 
into the residue of his estate : — Held : the legacies 
vested respectively on the happening of either 
alternative, A were not contingent on the happen- 
ing of both alternatives, namely, marrying with 
consent A attaining twenty-five. — Thompson v. 
Teulon, Teulon v. Teuton (1852), 22 L. J. <Jh. 
243 ; 1 W. R. 97. 

8628 . .] — Testator gave to E. £200, A 

appointed him to be his exor. ; A declared that, 
if his, testator’s, son should not recover from his 
then mental malady, then he gave E. £200. E. 
did not prove the will : — Held : that E. was entitled 
to both legacies. — Wildes r. Davies (1853), 1 
8m. A Cl. 175 ; 22 L. J. Ch. 195 ; 21 L. T. O. 8. 
200 ; 1 W. R. 253 ; 05 E. R. 208. 

Annotations : — Expld. He Appleton, Barber v. Tebblt (1885), 
29 Ch. D. 893. Refd. Weatherall r. Thornburgh (187 8), 
26 W. R. 593 ; lie Walker, Walker v. Walker (1886), 51 
Li T 792. 

8629 . .] — Testator gave to R. lv. £2,000 

A “ to each of his brothers £1 ,000,” A bequeathed 
the residue of his own estate between T. K. A 
R. B. T. lv. was the eldest brother of R. K., 
who was the third among eight : - Held : T. K. 
was entitled to the legacy of £1,000 as one of the 
brothers of R. K. in addition to half the residue. — 
Kirkpatrick u. Bedfokd, Bedford v . Kirk- 
patrick (1878), 4 App. Cas. 90, 11. L. 

8630 . — — .] — J., ori his daughter’s marriage, 
covenanted that in case he should depart this life 
in the lifetime of his (laughter, he would bequeath 
to the trustee for the time being of her marriage 
settlement, the sum of £5.000 to he held upon the 
trusts of the settlement. The daughter died first, 
A after her death ,J. made his will, A thereby 
bequeathed to the trustee for the time being of 
the settlement the sum of £4,000 to be held upon 
the trusts of the settlement, this bequest being 
expressed to be in pursuance of the covenant in the 
settlement. Then followed a devise 6c bequest of 
testator’s residuary estate, a direction to pay debts, 
A, among other legacies to his children, a legacy of 
£4,000 in trust for the children of the daughter 
above mentioned, on attaining the age of twenty- 
one : — Held : the two gifts of £4,000 in the will 
were independent gifts, A the daughter’# children 
were entitled both to the second gift of £1,000 A 


to the beneficial interest in the first gift of that 
amount. — lie Dyke, Dyke v. Dyke (1881), 44 
L. T. 568. 

C. Gifts in Different Instruments . 

(a) Construed as Cumulative . 
i. In General. 

8631. Construed as cumulative.] — Where legacies 

are given by different instruments, whether will 
6c codicil, or two codicils, to the same persons, 
they will in general be accumulative. — F oy v. 
Foy (1785), 1 Cox, Eq. Ca a. 103 ; 29 E. R. 1110. 

Annotations : — Dbtd. Barclay v. Wainwriffht (1797), 3 Vee. 

462. Mentd. A.-G. v. .Nash (1791), 3 Bro. 0. 0. 588 c; 

Chapman v. Brown (1801), 6 Vee. 404. 

8632. .J — The general principle is, that 

bequests are primd fac'w to be taken cumulatively 
were they are on separate papers, unless they are 
revocatory of each other (per Cun.). — Bartholo- 
mew 6c Brown v. Henley (1820), 3 Phillim. 317. 
Annotation Mentd. Godman i\ Godinan, [1919] P. 229. 

8633. .] — Hurst v. Beach, No. 8701, post. 

8634. .] — Legacies given by a codicil : — 

Held : to be additions to, A not substitutions for, 
legacies given by the will to the same legatees.— 
Mackenzie v. Mackenzie (1826), 2 Russ. 262 ; 
38 E. R, 334, L. C. 

Annotations : — Consd. Guy v. Sharp (1833), Coop. temp. 

Brough, 80 ; Loo e. Pain (1844), 4 Hare, 201. Refd. Wilson 

v. O’Loary (1871), L. li. 12 Eq. 525. 

8635. .] — Several annuities given by a will 

A codicils: Held: to be cumulative. —Spike 
v. Smith (1839), 1 Beav. 419 : 48 E. R. 1002. 

8836 . .] — W. D. by his settlement, 

covenanted with trustees, in case of his death in 
his wife’s lifetime, that liis exors. should pay her 
an annuity of £100. By his will, W. D. gave 
£2,000 to trustees to be invested in the funds ; the 
dividends to be paid to his widow during her life, 
A the principal sum to be subject to her appoint- 
ment by will. By the same will, W. 1). gave his 
widow an annuity of £600 in addition to tlie annuity 
of £100 settled on her, A to the bequest of the 
dividends of the £2,000 directed to be invested. 
By codicil, W. IJ. charged the payment- of the 
amount given by his will 6c settlement, on bis real 
(‘states A by a second codicil lie directed to be paid 
to his widow, during her life, such annuity, or 
clear yearly sum, as, together with the interest, 
dividends, etc., of the stocks to be purchased with 
the £2,000, A the annuity of £600 given by his will, 
A the annuity of £100 provided by bis settlement, 
should amount to the annual or clear yearly sum 
of £1 ,200 : - Held : testator’s intention was, that 
his widow should have £1,200 a year out of his 
real estates, subject only to a deduction of so much 
as the income of the funds to be produced by 
£2,000 should amount to ; A she had a claim on 
the real estates for the whole annuity so long as 
that £2.000 should not produce any income. — 
Devaynes v. Noble (1839), 8 L. ,T. Ch. 256 ; 3 
Jur. 550, E. C. 

8637. .] — (1) Legacies by different instru- 

ments to the same legatee simpliciter are cumula- 
tive, unless the plain effect of the separate gifts is 
contradicted by tlie construction of the latter 
instruments, or by presumption of law. 

(2) The right- to the repeated legacies in such 
cases doe# not depend upon a legal presumption, 
but is found in the construction A effect of the 
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8631 i. Co nstnml as cumulatin'. } 
J’rimd facie where by a will A a codicil 
two legacies are given to the name 


person. Hie legacy given by the codicil 
in additional to that given by 1.lie will. 

IlRN'DRTtSON' r. Fkasku, (1923] 1 

I), h. It. 636; 1 1923 J rt. G. R. 23; 

11923) 1 W. W. K. 391. — CAN. 

8631 ii. .] — lie Armstrong 


Avne r. Woodward (1893), 31 L. H. 
lr. 154.— IR. 

8831 ill. .) — Buyck’s Tj 

(1878), 5 It. (Ct. of Sens.) 722 ; 15 

Sc. L. R. 112.— SCOT. 
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instruments, & no extrinsic evidence is admissible 
to prove that the legatee was intended to take 
one legacy only. 

(3 ) If the right of the legatee to legacies repeated 
in different instruments depended upon a legal 
presumption only, evidence would be admissible 
to rebut it. 

(4) Qu. : whether the words “ in addition,” in 
any case, add to the effect of a bequest without 
those words. 

(6) The argument on the omission of the words 
“ in addition ” answered by referring to the 
omission of the words “ in substitution.” 

(6) The repetition in the later instrument of 
some legacies, A not of others, implies that a benefit 
is intended in the case of the former legatees greater 
than in the case of the latter. 

(7) The circumstance that the different legacies 
carry interest from different dates, or whatever 
else distinguishes the two legacies, is favourable 
to the claim of the legatee to both. — Lee v. Pain 
(1845), 4 Hare, 201 ; 14 L. J. Oh. 340 ; 9 .Tur. 247 ; 
8 Jur. 705 ; 07 E. R. 019. 

Annotations : — As to (1) Apld. Thurnall r. Rayncr (185G), 
4 W. R. 404 ; Johnatone t\ Hurrowbv (1859), 7 W. K. 
010. Consd. Whyte c. Whyte (1873), L. R. 17 Fq. 50. 
Refd. Wilson v. O’Leary (1872), 7 Ch. A])]). 448. As to 
(2) Distd. lJoiirno v. Hartley, Bourne v. Mahon (1854), 2 
Fq. Hep. 910. As to (3) Apld. Palmer v. Newell (1855), 20 
Beav. 32. Generally, Refd. Pritchard v. Norris (1855), 25 
L. T. O. S. (50 ; Cruse v. Howell (1858), 1 Drew. 215 ; 
Tat, ham r. Drummond (1804), 10 Jur. N. 8. 557 ; Diniond 
v. Bostock (1875), 10 Ch. App. 358; He Smith’s Trusts 
(1878), 3 Ch. D. 117 ; AV Stephenson, Donaldson t*. 
Bainher, [1807] 1 Ch. 75 ; In the Goods of Hubboek (1005), 
21 T. L. R. 333 ; AV Whist on. Whist on v. Woolley (1023), 
03 L. J. Ch. 113. Mentd. Blnkey r. Latham (1880), 41 
Ch. D. 51 8. 

8638. .J— Johnstone v. Harrow by (Earl), 

No. 8057, jtosl. 

8639. Right founded on construction & effect of 
Instruments — Not on legal presumption.] — L ee v. 

Pain, No. 8637, ante. 

864-0. Effect of words “In addition. ”] — Lee 

v. Pain, No. 8637, ante. 

8641. Effect of repetition of some legacies only 
in later instrument.] — Lee v. Pain, No. 8637, ante. 

8642. Marks of distinction between repeated 
legacies — Interest from different dates.] — Lee 

v. Pain, No. 8037, ante. 

ii. Gifts of Different Amounts. 

8643. Cumulative.] — P it ?\ Pjdoeon (1077), ] 
Las. in Ch. 301 ; 22 E. R. 811, L. O. 

Annotation: — Refd. Hatton v. Hoolev (1773). Lofft, 122. 

8644. — — .] — Pecuniary legacies are given by 
will, A afterwards greater legacies to the same 
persons by codicil ; these no satisfaction for the 
legacies in the will, but the legatees to have both, 
because the codicil is part of the will.— Masters 
v. Masters (1718), 1 P. Wms. 421 ; 2 Eq. Cas. 
Abr. 352, pi. 12 ; 8 \ in. Abr. 312, pi. 29 ; 24 
E. R. 454. 

Annotations: — Consd. St. Albans r. Beauclcrk (1743), 2 
Atk. 63(5; Do Ziciiy Fcrrans & Croker v. Hertford 
(1843), 3 Curt. 4G8. Refd. Brudcnell e. Bought on (1741), 

2 Atk. 2G8 ; Hutton v. llooley (1773). Lofft, 122 ; Vincent 
t’. Stunstield, Habersham r. Vincent (1793), 4 Bro. C. C. 
353 ; Thomas r. Thomas (1796), 6 Term Rep. 671 ; Smith 
v. Jersey (1821), 3 Bli. 290 ; Williams v. Hughes (1857), 
24 Beav. 474. Mentd. Norman t\ Morrell (1799), 4 Ves. 
761) ; Bonner r. Bonner (1807), 13 Ves. 379 ; Mirehouse r. 
Scaifo (1837), *2 My. & Cr. 695. 

8645. .] — Hatton r. IIoouoy (1773), Lofft, 

122 ; 98 E. R. 560 ; sub nom. IIooley r. Hatton, 

2 Dick. 401 ; J Bro. (’. i\ 390, n. 

Annotations Apld. Ridges r. Morrison (1781), 1 Bro. C. C. 
391 ; Roy r. Foy (1785), 1 Cox, Fq. Cas. 163. Consd. 


Cootev. Boyd (1789), 2 Bro. C. C. 521 ; Wilson r. O’Leary 

(1871), L. R. 12 Fq. 525. Refd. Alien v. Callow (1796), 

3 Ves. 289 ; Barclay v. Wainwright (1797), 3 Ves. 462 ; 

Oh borne v. Leeds (1800), 5 Ves. 369 ; Ben yon v. Benyon 

(1810), 17 Ves. 34 ; Hurst v. Beach (1819), 5 Madd. 351 ; 

Homing v. Clutterbuck & Evans (1827), 1 lili N. S. 479 ; 

Suisse v. Lowther (1843), 2 Hare, 424 : Lee v. Pain (1844), 

1 Hare, 201 ; Bourne v. Hartley, Bourne v. Mahon (1854), 

2 Fq. Rep. 910. 

8646. — -.] — Pullen v. Oresy (1796), 3 Anst. 
830 ; 145 E. R. 1053. 

8647. .] — By a marriage settlement, a sum 

of £4,000 was to go, after the decease of the hus- 
band A the wife A the husband’s father, A subject 
to the father’s power of appointment, to the 
children of the marriage equally, & the real estates 
of the wife were charged with a sum of £8,000, 
which was to he divided among the children, in 
such shares A manner as she should appoint. The 
wife, by her w r ill, appointed £100 to the eldest son 
of the marriage, A the remaining £7,900 to the 
other children of the marriage, directing the 
shares t o vest in sons on their attaining twenty - 
one, A in daughters on their attaining that age or 
marriage with their father’s consent ; she, likewise, 
created a further charge, in order that each 
younger child’s share of the £8,000 might be 
augmented to £5,000 ; A by the same instrument 
she, in exercise of a power of appointment, which 
she had under the w r ill of C. , appointed C. ’s residuary 
property to the first A other sons of the marriage 
successively, wdio should attain twenty-one ; A 
if there were no such sons, to the daughters of the 
marriage who should attain twenty-one. After- 
wards, by a codicil, she directed that the same 
fortune should he given to any child or children of 
whom she might be delivered, as was given by her 
will to each >f her daughters A that if no son of the 
marriage should live to attain tw r enty-one or be 
married, each of her daughters should he entitled 
to have for her fortune £10,000, to he paid in the 
manner A at the times mentioned in her marriage 
settlement or wall respecting the fortunes of her 
daughters. The wife died in the husband’s life- 
t ime, leaving a son A three daughters her surviving ; 
A in the events which happened, two daughters, 
the only survi\ ing children of t he marriage, became 
entitled under the settlement to the £1,000, A 
under their mother’s appointment, to the residuary 
property of (\ : — field : they were entitled to 
receive £10,000 exclusive of, A in addition to, their 
shares of the, £4,000, A of the residuary property 
of V. — Whyte e. Kearney (1827), 3 Russ. 208; 
0 L. J. O. S. 22 ; 38 E. R. 555, L. C. 

8648. .] — Testatrix by her will gave to 

T. L. 50 shillings a month during his life, in lieu of 
his giving up all other notes A claims. A, by a 
codicil, she gave him £3 a month during liis life, 
A concluded by directing that all other things 
should he paid A done as directed by her will : — 
Held : T. L. was entitled to both the monthly 
payments. — L ord r. Sutcliffe (1828), 2 Sim. 
273 ; 57 E. R. 791. 

8649. .] — Testator gave £6,000 to each of 

his daughters, then or thereafter to be born, 
payable at twenty-one or marriage, A directed 
that the portions of such of them as should die 
before they were payable should sink into the 
residue ; A after devising his real estates to his 
sons A daughters, in strict settlement, he be- 
queathed the residue of Ids personal estate to 
trustees, in trust for such of Ids children as should 
lirst he entitled to Ids real estates. By a codicil, 
testator gave to each of his daughters living at his 
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decease £1,000 in addition to the £6,000 mentioned 
in his will for the same uses, etc., as were mentioned 
therein. By a second codicil, which commenced 
& concluded with the same words as the llrst, 
but did not refer to it, testator gave to each of his 
two daughters £2,000 in addition to the £6,000 
mentioned in his will, 6c directed that the 
portions of his children who should die before 
they became payable, should not fall into the 
residue, but go to his heir. Testator left two 
daughters : —Held : the legacies given to them 
by the codicils were cumulative. — Watson v. 
Heed (1832), 5 Sim. 431; 58 E. It. 398. 

8650. — — Testator, by a will duly attested, 
gave legacies to various persons, charged upon 
his real 6c personal estates, 6c payable at the end of 
two years after his death, 6c he directed that if his 
property should be more than sufficient to pay 
the legacies, they should be increased proportion- 
ally. By an unattested paper, purporting to be 
instructions for a will, but admitted to probate, 
testator gave legacies to many of the legatees in 
the will, either individually or as members of a 
family ; but the directions as to the time of 
payment 6c the increase of the legacies were 
omitted : — Held : the legacies in the unattested 
paper were not substitutional for the legacies in 
the will, but cumulative. — Strong v. Ingram 
(1833), 6 Sim. 197 ; 58 E. II. 567. 

8651. .] — Testator, by his will, bequeathed 

sums to his four sons absolutely, & other sums to 
his four daughters for their lives, with remainder 
to their children. One of his sons afterwards died ; 
«fe testator thereupon made a codicil as follows : 

“ In consequence of the death of my son, J. T., 

I have opened my will & now wish to bequeath to 
my wife, £600 a year ; to my three sons, £2,000 
each ; to my four daughters, £300 a year each ; 
«fc, at the death of my wife, the £600 a year to be 
equally divided amongst my four daughters. 
This memorandum will, I hope, be attended to in 
case of death before I make the legal alteration in 
my will ” Held : the gifts by the codicil were 
in addition to those by the will. — Tweedalk v. 
Tweedale (1840), 10 Sim. 453 ; 9 L. J. Oh. 117 : 

4 Jur. 263 ; 59 E. R. 691. 


Annotations Mentd. Blewitt v. Ruberts (1841), Or. & Ph 

/?2J?r 8 Vm r Ric i? e (1853 h 1 KQ' Hep. 157 ; Hill v. 
Potts (1862), 8 Jur. N. 8. 555. 


8652. .] — Where testator makes several 

gifts to a stranger by different instruments, the 
presumption is that such gifts are cumulative, & 
the circumstance of differences in their character 
or amount, or of a further motive or reason assigned 
upon the instrument, tends to strengthen the 
presumption. 

Several bequests to a servant of testator, made 
in eight different instruments held to be all cumula- 
tive, notwithstanding the gift to the party by the 
last codicil was much larger than any of the 
preceding gifts to him ; 6c the whole amount given 
by that codicil was expressed as being given to 
provide for the servants of testator.— Suisse v 
Lowthkr (Lord) (1843), 2 Hare, 424 ; 7 Jur.’ 
252 ; 67 E. R. 175 ; affd., 12 L. J. Oh. 315, L. 0. 


Annotatums : — Consd. Bourne v Hartley, Bourne v. Mahon 
1854) 2 Eq. liep. 910 Apld. Wilson V OLeazy $871)! 

it 7 ° (J ’ bee v. Pain (1845), 4 Hare, 201. 

Mentd. Gloucester Corpn. v. Wood (1844), 14 L. J. Oh. 122. 


8653. J — Where testator has given a benefit 

to a party by one codicil, & afterwards by a subse- 
quent codicil given a legacy of a different kind of 
property to the same person, without referring to 
the former instrument, this cannot be taken as a 


case of substitution, but is accumulative. — R ooke 
v. Langdon (1844), 2 L. T. O. S. 495. 

8654. .] — By her will testatrix gave £1,000 

stock to trustees, upon trust to apply the dividends 
for the maintenance of her granddaughter until 
she attained twenty-two, & then in trust for her 
absolutely ; but if she died under twenty -two, then 
in trust for testatrix’s children living at the grand- 
daughter’s death. By a codicil testatrix revoked 
the above trusts, & in lieu thereof, directed the 
trustees to apply the dividends for the maintenance 
of the granddaughter until she attained twenty- 
two, 6c then in trust for her for life for her separate 
use ; 6c in the event of her dying either above or 
under twenty -two leaving lawful issue, in trust 
for her children equally ; but if she died without 
leaving lawful issue, then in trust for testatrix’s 
children living at the granddaughter’s death, <fc 
the children of any child who had previously died. 
By a subsequent codicil testatrix declared that she 
had altered her views respecting her granddaughter 
as to the £1,000 left in the will, which, testatrix 
now thought, might prove a snare for her, 6c testa- 
trix left £500 for schooling & board : — Held : the 
legacy of £500 was given in addition to &c not in 
substitution for that of £1,000 given by the codicil. 
— Sawrey v. Rumney (1852), 5 De G. 6c Sm. 698 ; 
19 L. T. O. S. 337 ; 17 Jur. 83 ; 64 E. R. 1305. 

8655. .] — By his will testator directed his 

property to be divided into eight equal shares, 
one to each of his seven children then living, naming 
them, of whom R., a daughter, was one, 6c the other 
share to the children of a deceased son. The share 
of each daughter was to be invested, 6c the interest 
was to be paid to her as it became due, 6c after her 
decease to her children. By a codicil testator 
directed his exors. to transfer £300 Consols as a 
legacy to li. “ my daughter named in my will in 
trust as otherwise therein stipulated, anything 
therein to the contrary' notwithstanding”: — 
Held : the £300 Consols was additional to the 
gifts to R. in the will, & she took the same 
absolutely, subject nevertheless to have it secured. 
— Ledger v. Hooker (1853), 18 Jur. 481. 

8656. .] — Testator by a codicil to liis will 

bequeathed the residue of his personal estate to 
his three sons, A., B. 6c co. in equal shares. By 
a second codicil he gave to his son B. a legacy of 
£4,000. Testator left fifteen children, six of whom 
were not mentioned in his will 6c codicils : — Held : 
the gift of the legacy was additional to, 6c not in 
substitution of, the gift of the share in the residue. 
— Gordon v. Anderson (1858), 32 L. T. O. »S. 
119 ; 4 Jur. N. S. 1097. 

8657. .] — Testator, by a codicil, bequeathed 

£500 to a charitable society, to be paid out of his 
pure personalty. He afterwards, by another 
codicil, bequeathed £1,000 to the same society, 
without specifying the fund out of which it was to 
be paid : — Held : the second legacy was additional 
as well as cumulative, & therefore payable out of 
the same fund as the first.— Johnstone v. 

II arrows y (Earl) (1859), 1 De G. F. <fe J. 183; 

29 L. J. Ch. 145 ; 1 L. T. 390 ; 6 Jur. N. S. 153 ; 

8 W. R. 105 ; 45 E. R. 328, L. C. 

Annotations : — Consd. Rc Gibson’s Trusts (1861), 2 John. & 

H. 656 ; Re Boden, Boden v . Boden, f 1907 j 1 Ch. 132. 
Held. Re Smith (1862), 2 John. & H. 594 : Cresswell v. 
Cress well (1868), L. R. 6 Eo. 69; Donnollan v. O’Neill 
(1870), 18 W. It. 1188 ; lie Courtauld, Courtauld v. 
Cawston (1882), 47 L. T. 647 ; Rc Colyer, Millikin v. 
Bnellinjr (1886), 55 L. T. 344 ; Rc Joseph, Pain v. Joseph, 
[1908] 1 Ch. 599 ; Re Howe, Wilkinson v. Fcrnichough 
(1910), 103 L. T. 185. 

8658. .] — Testator, by codicil, gave legacies 

of various amounts to nine legatees & a year’s 
wages to every one of his servants. He afterwards 
made a second codicil, which was substantially a 
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copy of the former, except as follows : One of the 
legatees named in the first codicil was not named in 
the second, three of the legacies given by the 
second codicil were less than those given by the 
first to the same persons, one legacy was given by 
the second codicil to a person not named in the 
first, the gift to servants by the second codicil was 
of “ a year’s wages liberally interpreted,” & the 
second codicil contained a direction for payment 
of duty on legacies : — Held : the case was not taken 
out of the general rule that the gift of a legacy by 
a subsequent instrument to a person who takes a 
legacy under an earlier instrument is cumulative & 
not substitutionary. — Wilson v. O’Leary (1872), 

7 Ch. App. 448 ; 41 L. J. Ch. 342 ; 20 L. T. 403 ; 
20 W. R. 501, L. JJ. 

Annotations : — Consd. Hubbard r. Alexander (1876), 35 

L. T. 52. Folld. Re Piimey, Pinney v. Pinney (1902), 

46 vSol. Jo. 552. Reid. Re Barker, Capon t?. Flick (1905), 

92 L. T. 831. 

8659 . .] — Re Segelcke, Ziegler v. Nicol, 

No. 7710, ante. 

iii. Gifts of Equal Amounts . 

8660 . Cumulative.] — W allop v. IIewett (Lady) 
(1072), 2 Rep. Ch. 70 ; 21 E. It. 019. 

Annotation : — Consd. Hatton v. Hoolcy (1773), Loflt, 122. 

8661 . .] — Newport v. Kynaston (1077), 

Cas. temp . Finch, 294 ; 2 Rep. Ch. 110 ; 23 E. R. 
101. 

Annotation : — Refd. Hatton i\ nooley (1773), Lofft, 122. 

8662 . .]— If a man gives the same person 

two legacies of the same amount, one by his will A 
one by his codicil, parol evidence is admissible 
to prove that he intended the legatee should have 
both. — Cliffe v. Gibbons (1714), 2 Ld. Raym. 
1324 ; 92 E. R. 301, L. C. 

Annotations ; — Refd. Goodtitlo d. Hart r. Knot (1774), 1 

Cowp. 43 ; Dorm d. Mullor v. Moor (1796), 1 Bos. P. 558. 

8663 . — — .j — Ridges v. Morrison (1784), 1 
Bro. C. 0. 389 ; 28 E. R. 1195. 

Annotations : — Consd. Benyon t\ Benyon (1810), 17 Vos. 34. 

Distd. Why to v. VVhylo (1873), L. It. 17 Eq. 50. Refd. 

Allen v. Callow (1790), 3 Yea. 289 ; Suiaao r. Lowther 

(1845), 7 Jur. 252. 

8664 . .] — The same legacy given by different 

instruments, shall be cumulative. — Baillie v. 
Butterfield (1787), 1 Cox, Eq. Cas. 392 ; 29 
E. R. 1217. 

8665 . .] — Where two legacies of the same 

sum are bequeathed to the same person by different 
instruments, viz. one in a will, <fc the other in a 
codicil, the legatee is entitled to both, unless there 
be some circumstance to show that the intent of 
testator was, that he should take but one. — James 
v. Semmens (1793), 2 Hy. Bl. 213 ; 126 E. R. 512. 

Annotatums : — Consd. Allen v. Callow (1796), 3 Vos. 289 ; 

Osborne v. Leeds (1800), 5 Ves. 369. 

8666. .] -Legacy by will ; the same sum 

given by codicil to the same person upon a contin- 
gency H eld : additional. — H odges v. Peacock 
( 1798), 3 Ves. 735 ; 30 E. R. 1246. 

8667 . .] — Benyon v. Benyon, No. 8700, 

post. 

8668 . .] — Double legacies, though of equal 

amount, with circumstances of difference, as in 
the times of payment of annuities, half-yearly & 
quarterly, accumulative ; not, if exactly similar ; 
though by different instruments.— Currie v. Pye 
(1811), 17 Yes. 462 ; 34 E. R. 179, L. C. 

Annotation : — Mould. Andrews v. Barnes (1888), 39 Ch. D. 

133. 

8669 . .]— Hurst v . Beach, No. 8701, post. 

8670 . .] — Testator, in his lifetime, by bond 

secured to 11. an annuity of £300 for life, payable on 


the usual quarter days, etc. ; & by his will he 
confirmed it, & bequeathed a further annuity of 
£200 payable in the same manner, it being his 
intention that she should receive an annuity of 
£500 instead of £300. By a codicil, testator 
directed his trustees to raise £500 a year & pay 
same to II. during her life, by quarterly payments : 
— Held : the second annuity was cumulative. — 
Radburn v. Jervis, Hare v. Hill (1840), 3 Beav. 
450 ; 49 E. R. 177. 

Annotation : — Mentd. Allen v. Maddock (1858), 11 Moo. 

P. C. C. 427. 

8671. .] — Testator gave the interest of 

£50,000 to his wife for life, & directed that after her 
death £10,000 should be set apart out of that sum 
in aid of his residuary estate, & he directed that 
the interest of the moneys arising from the salo & 
conversion of his real & personal estate not speci- 
fically devised or bequeathed, & pfso of the £10,000, 
should be paid to A. for life. By a codicil testator 
bequeathed to A. “ the legacy or sum of £10,000, 
to be paid to him out of my residuary estate ” - 

Held : the sum of £10,000 given by the codicil 
was distinct from the sum of £10,000 given by the 
will. — Forbes v. Lawrence (1844), 1 Coll. 495 ; 63 
E. R. 515. 

8672. .] — A bequest by the will of testatrix 

of an annuity to her “ servant,” E., & a bequest 
hy a codicil three years afterwards of an annuity 
of the same amount to her “ servant,” E. : — Held : 
to be cumulative, the word “ servant ” not express- 
ing the motive, but being descriptive only. — Roch 
v. Fallen (1847), 6 Hare, 531 ; 17 L. J. Ch. 144 ; 
12 Jur. 48 ; 67 E. R. 1274. 

8673. .] — Testator bequeathed to his 

daughter A. £1,000 & 100 banking shares, & to his 
daughter B. £3,000 100 shares. By a codicil, 

lie revoked both gifts to A. & bequeathed to her 
£500 & “the” 100 shares specified in his will. 
But as to B., he revoked the £3,000 only, & gave 
to her £1,500 & 100 shares : — Held : B. was entitled 
to 200 shares, the legacies being cumulative. — 
Lobley v. Stocks (1854), 19 Beav. 392 ; 52 E. R. 
402. 

8674. .] — Testatrix by her will gives a legacy 

of £500 to be invested, & the annual produce paid 
to E. for life, & after her death to J. absolutely. 
Testatrix then makes five codicils, by some of 
which she gives several legacies of the same amount 
to the same persons, as she has previously given 
by other codicils anterior in date, expressing in 
other instances of legacies given ; that those 
legacies were in addition to those already given, 
but not using the words “ in addition to ” where 
she gives the same sums to the same persons as 
before, in a former codicil. E. dies before testatrix, 
who, after the death of E., by a codicil to her will, 
declares that she revokes the legacy of £100 given 
to J. Evidence is adduced to show that testatrix 
intended to cancel two of the codicils, supported 
by the fact that she calls her fourth codicil her 
third codicil, & also that she promised to settle 
£400 on J. The will A all the codicils are proved, 
notwithstanding such evidence ; & on the 

questions— first, whether the legacies given twice 
over were, in the second instance, substitutionary 
or cumulative ; & whether the revocation as to 
the legacy called £100 revoked the legacy of £500 
given to j. : — Held : the codicils being all admitted 
to probate, the legacies given twice over were 
cumulative & not substitutionary, & the revocation 
of the legacy of £100 meant to revoke the legacy 
of £500 to the extent of £100 only, & J. was 
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L. It. 249.— SCOT. 

J. — VOL. XLIV. 3 T 



1010 


Wills. 


Sect. 19. — Quantity of interest given: Sub -sect. 11, 
C. (a) Hi., cfc ( b ) L] 

entitled to £400 . — Tiiurnall v. Rayner (1856), 4 
W. K. 404. 

8675. — — Tucicey v. Henderson, No. 8694, 
post. 

8676. .] — Re Pjnney, Pinney v. Pinney 

(1902), 46 Sol. Jo. 552. 

( b ) Construed as S ubstitutional. 
i. In General. 

8677. Intention of testator.] — The husband 
devised £1,000 to his wife, Sc about five years after 
he wrote a codicil reciting that he had given her 
£1,000 by his will ; Sc by that codicil he gave her 
£1,600, decreed she shall have that sum, Sc not 
both. — L ondon Corpn. v. Russelt, (1677), Cas. 
temp. Finch, 290 ; 23 E. It. 159. 

Annotations : — Refd. Hatton v. Hooley (1773), Lofft, 122 ; 
Lee v. Tain (1844), 4 Hare, 201. • 

8678. J — Where a testamentary instrument 

incomplete as a will, appears on the face of it to be 
intended as a substitution for a former complete 
will, the legacies given by the latter only shall take 
effect, notwithstanding both instruments are 
proved in the Spiritual Court. But where a former 
will makes a charge of legacies generally on land, 
Sc a subsequent will giving legacies is not attested 
so as to affect the land, yet the general charge of 
the former shall include the legacies given by the 
latter. Otherwise, where the charge is made of 
particular legacies. — J ackson v. Jackson (1788), 
2 Cox, Eq. Cas. 35 ; 30 E. H. 17. 

Annotations : — Consd. Kidd v. North (1840), 2 Ph. 91. 
Apld. Tuckey r. Hondoraon (1803), 33 Beav. 174. Refd. 
In the Estate of Bryan, (1907] B. 120. Mentd. Byiie v. 
Ourrey (1834), 4 Tyr. 478. 

8679. — - — .]— James v. Hemmens, No. 8665, aide. 

8680. — * — .j — The rule, that legacies to the same 
persons by different instruments shall be accumula- 
tive, repelled by internal evidence of an intended 
substitution. — A llen v. Callow (1796), 3 Yes. 
289 ; 30 E. II. 1016. 

Amudation : — Consd. Lee r. Pain (1844), 4 Hare, 201. 

8681. .j — (1) A claim of double legacies by 

two instruments, a will A a codicil, repelled by the 
internal evidence Sc circumstances. 

(2) Qu. : whether parol evidence of the intention 
of testator can be read originally in opposition to 
a claim of double legacies. — O sborne v . Leeds 
(Duke) (1800), 5 Yes. 369 ; 31 E. R. 634. 

Annotations : — Consd. Lee v. Pain (1844), 4 Hare, 201. 
Refd. Hurst i\ Beach (lb ID), 5 Madd. 351 ; Thome v. 
Hooke (1841), 2 Curt. 799. 

8682. .j — Upon exceptions, an unconditional 

legacy given by a tliird testamentary paper was 
held to be a substitution of a conditional legacy 
to the same amount, given by the first testa- 
mentary paper. — A.-G. v. Harley (1819), 4 
Madd. 263 ; 56 E. K. 703. 

Annotations : — Consd. Kidd c. North (1840), 2 Ph. 91. 
Refd. Hurst t\ Beach (1819), 5 Madd. 351 ; Lee v. Pain 
(1844), 4 Hare, 201. 

8083 , .] — Legacies given to the same per- 

sons, though by different instruments, Sc in some 
instances, of different amounts : — Held : to be 
substitutional. — G illespie v . Alexander (1824), 

2 Sim. Sc St. 145 ; 3 L. J. O. S. Oh. 52 ; 57 E. R. 
301. 

Annotations: — Consd. Lee r. Pain (1844), 4 Hare, 201. 
Refd. Tatharn v. Drummond (1864), 10 L. T. 233. 

8684. .]— Where two testamentary papers 

were left by a testator : — Held : from a similarity 
of form Sc expression in the two instruments, Sc of 


the annuities, legacies Sc gifts contained in them, 
the latter was for the greater part, if not wholly, 
a substitute for the former. — Hemming v . Gurrey 
(1827), 1 Dow. & Cl. 35 ; 0 E. R. 438 ; sub nom. 
Heming v. Clutterbuck, 1 Bli. N. S. 479, H. L. 

Annotations : — Folld. Tuckey v. Henderson (1863), 33 Beav. 

174. Distd. Wilson v. 0‘Loary (1872), 7 Oh. App. 448. 

Apld. Whyte v. Whyte (1873), 22 W. 11. 180. Reid. 

Suisse v. Lowthor (1843), 2 Hare, 424 ; Lee v. Pain (1845), 

4 Hare, 201 ; Kidd v. North (1846), 2 Ph. 91. 

8685. — — .] — Equal sums given to the same 
person by a will Sc codicil : — Held : the character 
Sc objects of the latter, to be substitutional, Sc not 
accumulative, although the legacy given by the 
codicil was only conditional. — Eraser v. Byng 
(1829), 1 Russ. Sc M. 90 ; 39 E. R. 35, L. C. 

Annotations : — Apld. Bourne v. Hartley, Bourne v. Mahon 

(1854), 2 Eq. Hep. 910. Refd. Lee r. Pain (1845), 4 Haro, 

201 ; Kidd v. North (1840), 2 Ph. 91 ; Whyte v. Whyte 

(1873), L. H. 17 Eq. 50. 

8086. .] — A. by each of two several codicils 

to his will, directed his just debts to be paid, Sc, 
in particular, a debt of £12 ; by one of them, 
he gave £100 to a charity, Sc by the other, he gave 
£200 to the same charity z~~Held: the legacies 
were not accumulative, Sc the latter legacy was 
onlv a substitution of the former. — Simon v. 
Barber (1829), Taml. 14 ; 48 E. R. 7. 

8687. .] — Where testator makes distinct 

gifts by distinct codicils the presumption is, that 
the subsequent gifts are additional, Sc that 
testator, when lie made the last had not forgotten 
the former. Sc did not mean to make the last either 
in vain or in substitution for the former ; but this 
presumption may be strengthened or rebutted by 
any circumstances which, by just inference Sc 
presumption, may enable the el. to ascertain the 
real intention of testator. — Robley v. Robley 
(1839), 2 Beav. 95 ; 3 .1 ur. 694 ; 48 E. R. 1115. 

8688. .] — Testator having at the time of 

making his will £2,000, 3 per cent. Gonsols, but 
not mentioning that fact in his will, directed his 
exors. to invest out of his residuary estate a 
sufficient sum in the 3 per cent. Gonsols to produce 
an annual income of £279 8#., which he bequeathed 
to ills wife for life, Sc after her death, he bequeathed 
£2,000 stock, part of the fund to be so purchased, 
to five trustees, upon trust, out of the dividends, 
Sc out of the rents of certain leasehold tenements, 
to pay to poor decayed tradesmen Sc poor women, 
residents of Aylesbury, a sum of £5 each, per 
annum ; Sc if there was a surplus of the dividends, 
to pay such surplus among those poor men Sc 
women, as the trustees should think proper. He 
afterwards sold out the £2,000 3 per cents., Sc by 
a codicil, reciting that he had sold out “ the £2,000 
stock, as mentioned in his will,” Sc bought long 
annuities with the proceeds, he bequeathed the 
dividends of those annuities to his wife for life, Sc 
after her death he bequeathed the annuities to the 
live trustees above referred to, upon trust, out of 
the dividends Sc out of the rents of the leaseholds 
before referred to, to pay to poor decayed tradesmen 
Sc poor women, natives Sc residents of Aylesbury, a 
sum of £5 each per annum ; Sc that if there was a 
surplus of the dividends, to pay to six poor men 
Sc six women, the sum of £7, instead of £5 each : — 
Held : the bequests contained in the codicil were 
in substitution of the benefits given by the will, Sc 
were not cumulative. — A.-G. v. George (1843), 12 
L. J. Ch. 165 ; 7 Jur. 141, L. 0. 

8689. .] — A legacy given by an incomplete 

testamentary paper : — Held : to be in substitution 
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Part XVI. — Construction. 


for two legacies of greater amount given to the 
same party by a previous will & codicil. 

If an incomplete testamentary paper, made 
before Jan. 1, 1838, contains internal evidence of 
an intention to make an entirely new disposition, 
& for that purpose to undo all that had been done 
by a previous complete will, the ct. will give effect 
to the new disposition as far as it goes, in substitu- 
tion for the former, but will treat the former one 
as operative so far as no substituted disposition 
is provided in its place. 

When the testamentary papers of which probate 
is granted appear to give several legacies to the 
same persons, it is often extremely difficult to 
ascertain what was the real intention of testator ; 
& to attain that object as far as possible, certain 
rules have been laid down & nice distinctions taken ; 
but such rules distinctions are applicable only to 
cases in which there is no internal evidence of 
intention ; for where that is to be found, it must 
prevail (Lord Cottenham, 0.).— Kidd v. North 
( 1846), 2 Ph. 91 ; 16 L. J. Ch. 116 ; 10 Jur. 995 ; 
41 E. It. 876 ; sub nom. Tidd v. North, 8 L. T. 0. 8. 
289, L. 0. 

Annotations :~~Folld. Tuckey v. Henderson (1803), 33 Boav. 
174. Refd. Wilson v. O’Leary (1871), L. K. 12 Eq. 525 ; 
In the Estate of Bry an, [1907] P. 125. 

8690 . .] — Stoddart v. Grant (1852), 1 

Macq. 163 ; 19 L. T. O. 8. 305, H. L. 

Annotations : — Mentd. Cut to v. Gilbert (1854), 9 Moo. P. C. C. 

131 ; Richards v. Oueen’s Proctor (1854), 1 Ecc. & Ad. 
235 ; Lord v. Colvin (1859), 7 W. K. G61 ; Lem age v. 
Goodban (1865). L. R. 1 P. 8: 1). 57 ; In the Goods of Do 
la Sttussayo (1873), L. R. 3 P. & R. 42 ; In the Goods of 
Howden (1874), 43 L. J. P. & M. 26 ; Townsend v. Moore, 
[1905] P. 66. 

8691. .] — Where a legacy is given in each 

of two different instruments, testator must, primd 
facie , be understood to have meant to give two 
separate legacies ; but there may be circumstances 
to rebut that presumption. 

Testator gave by his will, “ to my natural or 
reputed daughter, M. S., £2,000, for her own sole 
& separate use, the interest thereof, at 5 per 
cent., to be expended on her education ” ; & 

entrusted the care charge of her to his brother* 
In a codicil, executed five years afterwards, he 
said, “ I add £3,000 to the £2,000 to which M. S. 
is entitled under my will, by which she becomes 
entitled to £5,000.” In about a year afterwards, 
& about ten days before his death, he made a 
further codicil, in which he said, “ Not having 
time to alter my will, <& to guard against any risk, 
1 hereby charge the whole of my estates & property 
in the funds with tlio sum of £20,000 for my 
daughter, M. 11. ” ; in this instance giving her his 
own name, as if she was a legitimate daughter : — 
Held : there were circumstances here to rebut the 
prirnd facie presumption in favour of the last 
legacy being treated as additional, <fc it was only 
in substitution for the sums previously given. — 
Russell v. Hickson (1853), 4 H. L. Cas. 293 ; 21 
L. T. O. 8. 161 ; 17 Jur. 307 ; 10 E. It. 475, H. L. ; 
affg . (1842), 2 Dr. & War. 133, L. <J. 

Annotations : — Distd. Cross well v. Orcsswoll (1868), L. R. 
6 Eq. 69 ; Kirkpatrick v. Bedford, Bedford v. Kirkpatrick 
(1878), 4 App. Cas. 96. Refd. SuLho v. Lowthcr (1843), 2 
Haro, 424 ; Leo v. Pain (1844), 4 Hare, 201 ; Wilson v. 
O’Leary (1871 ), L. R. 12 Eq. 525 ; Whyte v. Whyte (1873), 
L. R. 17 Eq. 50. 

8692. .] — By will testator directed his 

exors. “ to invest a competent sum with any 
respectable assurance co. in Ireland, either in their 
own names or in the name of his sister H., in the 
purchase of a clear annuity of £20 for 11. during her 
life.” Testator was then residing in Ireland. 
He afterwards came to reside in England, & while 
there executed a codicil to his will, in which he 
directed his exors. “ to procure the purchase of 


an annuity of £20 yearly from some approved 
annuity co. in London or Dublin, to be paid to H. 
during her life ” : — Held : testator referred in 
both instruments to one & the samo annuity, & 
the gifts were not cumulative. — Bourne v. Hart- 
ley, Bourne v. Mahon (1854), 2 Eq. Rep. 910 ; 
23 L. T. O. S. 219 ; 18 Jur. 532 ; 2 W. B. 452. 

8693. .] — ^Testator bequeathed to his nieces 

£500 owing to him from A. B., & he directed that 
if his estate should not be sufficient to pay his 
legacies in full, they should, exclusive of that to his 
nieces, abate proportionably, & if it should be more 
than sufficient, they should be increased propor- 
tionably. Testator received the debt, & by a 
subsequent codicil, 14 in the place of the intended 
legacy,” gave his nieces £500, to be paid out of his 
general personal estate : — Held : the Becond 
legacies were substitutionary, & subject to the 
same incidents, & the nieces were not entitled to 
have them increased proportionably out of the 
undisposed-of estate. — Duncan v. Duncan (No. 2) 
(1859), 27 Beav. 392 ; 54 E. K. 154. 

8694. .] — (1) Gifts of legacies of different 

amounts to the same persons, by two different 
instruments : — Held : substitutional, & not cumu- 
lative. 

(2) By her will, testatrix, under an existing 
power, appointed £1,000 to A. B. By a subsequent 
testamentary instrument she bequeathed £1,000 
to A. B. : — Held : the gifts were cumulative. 

(3) The question whether legacies in suoh a 
case are cumulative is simply one of construction, 
to be decided upon the whole scope of the two 
instruments taken together. — Tuckey v. Hender- 
son (1863), 33 Beav. 174 ; 9 Jur. N. 8. 1306 ; 11 
W. R. 1013 •, 55 E. R. 333. 

Annotations : — As to (1) Distd. Cross well r. Creeswell (1868), 

L. R. 6 Eq. 69. Refd. Roxburgh v. Fuller (1864), 11 L. T. 

587 ; In the Estate of Bryan, [1907] P. 125. 

8695. .] — Where testator made a will & 

1 hi *ee codicils, all of which referred to the will, 
but the later codicils did not allude to the earlier, 
it was, upon a question as to the construction of 
the instruments : — Held : the distribution of the 
property made by the third codicil were substitu- 
tional, & the legacies given by it were alone 
payable. — Roxburgh v. Fuller (1864), 11 L. T. 
587 ; 13 W. R. 39. 

8696. .] — Testatrix gave legacies by the first 

codicil to her will ; & by the second codicil gave 
other legacies of the same amount to the same 
persons & expressed in the same words : — Held : 
these legacies were not cumulative. — Tatham v. 
Drummond (1864), 3 New Rep. 706 ; 33 L. J. Oh. 
438 ; 10 L. T. 233 ; 10 Jur. N. S. 557 ; revesd . on 
another point, 4 De G. J. & 8m. 484, L. 0. 

Annotations .* — Mentd. Cresswell t\ Cresswell (1868), L. R. 

6 Eq. 69 ; Re Watinough *s Trusts (1869), L. R. 8 Eq. 272 ; 

Biscoe v. Jackson (1881), 50 L. J. Ch. 597 : Re Jackson, 

Biscoe v. Jackson (1881), 45 L. T. 8; Re Wedgwood, 

Alien v. Wedgwood, [1915] 1 Ch. 113. 

8697. .] — Testator devised his freeholds in 

trust to pay two-fifths of the rents to A. for life, 
with remainder to his children, & to pay three- 
tenths to B. for life, with remainder to his children, 
& to pay the remaining three-tenths to C. for life, 
with remainder to her children. By a codicil he 
left A. an equal share only of the property with 
B. & C., instead of the increased share : — Held : 
the property was divisible into thirds, one of which 
belonged to each of the legatees for life, with 
remainder to his children. — Quentery v . Quen- 
tery (1864), 33 Beav. 369 ; 55 E. R. 410. 

8698. .] — Testator gave two legacies of 

£5,000 each to the same person by two codicils 
executed at the same time, & in nearly the same 
words, neither codicil comprising any other legacy. 

3 T 2 
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Sect. 19. — Quantity of interest given : Sub-sect. 11, 
C. ( b ) i. cfc ii. ; sub-sect. 12, A.] 

One instrument he sent to his solr. A the other he 
sent to the legatee. Three years afterwards lie 
withdrew the codicil held by his solr. A sent it also 
to the legatee. He had previously executed his 
will in duplicate, sending one copy to his solr. A 
the other to the principal beneficiary : — Held : the 
legacies given by the two codicils were substitu- 
tional A not cumulative. — Whyte v. Whyte 
(1873), L. K. 17 Eq. 50; 43 L. ,T. Oh. 104; 22 
W. R. 180. 

8699. Gifts for same cause or motive.] — 

St. Albans (Duke) v. Beaucleri:, No. 8712, post. 

8700. .] — Legacies to the same persons 

by distinct instruments accumulative ; subject to 
be repelled by internal evidence ; as where the 
same sum is given for the same cause ; qu. : 
whether by the mere equality of amount. — Benyon 
v. Benyon (1810), 17 Yes. 34 ; 31 E. R. 14. 

Annotation : — Consd. Bourne r. Hartley, Bourne v. Mahon 

(1854), 2 Ecj. Rep. D10. 

8701/ .j — Where testator leaves two 

testamentary instruments, & in both has given a 
legacy simpliciter to the same person, the ct., 
considering that he who has twice given, must, 
primd facie, be intended to mean two gifts, awards 
to the legatee both legacies ; A it is indifferent 
whether the second legacy is of the same amount, 
or less, or larger, than the first. But if in such 
two instruments the legacies are not given sim- 
pliciter , but the motive of the gift is expressed, A 
in both instruments the same motive is expressed, 
& the same sum is given, the ct. considers these 
two coincidences as raising a presumption that 
testator did not by the second instrument mean a 
second gift, but meant only a repetition of the 
former gift. The ct. raises this presumption only 
where the double coincidence occurs, of the same 
motive, A the same sum, in both instruments. 
It will not raise it, if in either instrument there be 
no motive, or a different motive, expressed, 
although the sums be the same ; nor will it raise 
it, if the same motive be expressed in both instru- 
ments, A the sums be different. The presumption 
cannot therefore be raised in this case, although 
it be admitted that the motives are the same, 
inasmucli as the sums are different, A upon the 
face of these instruments the deft, is entitled to 
both sums (Leach, V.-C.). — Hurst v. Beach 
(1821), 5 Madd. 351 : 5b E. R. 929. 

Annotations : — Apld. Lord r. Sutcliffe (1828), 2 Sim. 273. 
Consd. Suisse v . Lmvther (1843), 2 Hare, 424. Apld. 
Roch v. Cullen (1848), 0 Hare, 531 ; Gordon v. Anderson 
(1858), 32 L. T. O. 8. 119. Consd. WilRon v. O'Leary 
(1871), L. R. 12 Eq. 525. Retd. Guy i\ Sharp (1833), 
Coop. temp. Brough. 80 ; Lee v. Pain (1844), 4 Hare, 201 ; 
Tliurnall v. Itayner (185G), 4 W. R. 404. Mentd. T home 
r. Rooke (1841), 2 Curt. 799 ; Kirk v. Kddowes (1844), 3 
Hare, 509 ; Sayre r. Craiup (1854), 2 W. U. 438. 

8702. .] — The legatee will take two 

legacies by different instruments, unless substitu- 
tion be evidently intended from the character of 
the second instrument, or the expressions used, or 
the same sum be twice given, A the same motive 
expressed in both instruments. — Wray v. Field 
(1822), « Madd. 300 ; 50 E. R. 1105 ; affd. (1820), 

2 Russ. 257, L. C. 

8703. Second gift explaining first.] — Lega- 

cies nearly similar given to the same persons by 
different instruments ; legatees not entitled to 
both. Bequest to A. his exors. A administrators, 
desiring him to dispose in such charities as lie 
thinks fit, recommending poor clergymen with 
large families & good characters : A. died nine 
years before testatrix, who had notice of that : 
executed by the ct. by reference to the Master to 


settle a plan having particular regard to that 
recommendation. 

It is impossible now to lay down a rule of 
discretion, without departing from the cases which 
have established first, that the second instrument 
is additional to the first, because primd facie there 
is no reason why the second instrument should be 
made, unless the intention was to add to the 
tirst ; but this of course must be checked by this, 
that if there is evidence, that instead of addition 
it was intended simply as repetition, it is not 
additional (Lord Thurlow, C.). — Moggridge v. 
Thackwell (1792), 3 Bro. 0. 0. 517 ; 1 Ves. 404 ; 
30 E. R. 440, L. 0. 

Annotations: — Refd. Benyon v. Benyon (1810), 17 Vos. 34 ; 

Lee v. Pain (1844), 4 Hare, 201 ; Wilson v. O’Leary (1871), 

L. R. 12 Eq. 525. Mentd. Morice v. Durham (1804), 9 

Ves. 399 ; Mills v. Farmer (1815), 1 Mer. 55 ; Tatharn v. 

Drummond (1804), 3 New Rep. 700. 

8704. Legatees of first instrument legatees 

of second.] — The rule, that legacies to the same 
persons by different instruments shall be accumula- 
tive, repelled by internal evidence A the circum- 
stance, that all the legatees by the first instrument 
were legatees in the second, except those, who w r ere 
dead, or had quitted testator’s service. — B arclay 
v. Wainwthght (1797), 3 Yes. 402 ; 30 E. R. 1100. 

Annotations : — Reid. Leo V. Pain (1844), 4 Hare, 201 ; 

Whyte r. Whyte (1873), L. R. 17 Eq. 50. 

8705. Second gift taking effect on cesser of 

prior interest.] — Gift of residue to pay income to 
widow for life, subject to the payment thereout of 
an annuity of £10 to A. for his life. After the 
decease of his w idow\ a disposition was made of tin* 
property, A amongst other gifts there w r as one of 
the dividends of £1,000 stock to A. for life : — 
Held : the annuity to A. ceased upon the death 
of the widow, A A. then took the dividends on the 
£1,000 in substitution.— A dnam v. Cole (1843), 0 
Beav. 353 ; 49 E. R. 802. 

Annotation : — Mentd. Trimmer r. Dauby (1850), 25 L. J. Ch. 

424. 

8706. .] — Bequest of an annuity of 

£890 to testator’s wife, followed by a bequest, 
among others, of an annuity of £200 to testator's 
daughter, A a subsequent direction, in the same 
instrument, that at the death of testator’s wife the 
daughter was to have £400 a year: — Held: the 
annuity of £400 given to the daughter was in 
substitution for, A not in addition to, the prior 
annuity of £200 given to the same legatee.™ 
Yockney v. Hansard (1811), 3 llare, 020 ; 8 Jur. 
822 ; 07 E. R. 527. 

8707. Second gift expressly in substitution.] 

Testator by his will bequeathed a legacy of 
£70,000 to trustees upon certain trusts in favour 
of one of his adopted daughter's therein named, A 
a legacy of £80,000 upon similar trusts in favour 
of another adopted daughter, also named ; A 
after declaring that the terms “ the residuary 
legatees ” thereinafter used should be considered 
to designate all persons thereinbefore named as 
pecuniary legatees, he bequeathed his residuary 
estate in trust for, A to be divided among, “ the 
residuary legatees ” pro rata in proportion to the 
amounts of the legacies thereinbefore bequeathed 
to “ the said residuary legatees ” respectively. 
By a codicil, testator, revoked the legacy of 
£70,000 given by the will, A “ in substitution for A 
not in addition to ” same, gave to his trustees the 
sum of £80,000 upon the same trusts as those 
declared in the will concerning the revoked legacy 
of £70,000, A “ in the same manner as if they 
were there repeated ” ; A in terms substantially 
identical testator revoked the legacy of £80,000 
given by the will, A gave a legacy of £140,000, “ in 
substitution for A not in addition to ” the revoked 
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legacy of £80,000. A question arose as to whether, 
in the division of the residuary estate, any fa what 
share of it should be allotted in respect of the two 
increased legacies, or in respect of the two for 
which they were substituted : — Held : in the 
absence of authority, the fullest meaning must bo 
given to the words “ in substitution for & not in 
addition to,” & reading the will & codicil together, 
the effect was as if testator had directed that the 
increased legacies should be read as if they were 
inserted in the will for all purposes ; & the residue 
must be divided amongst the legatees as if their 
original legacies had been the amounts mentioned 
in the codicil, fa not in the will . — Re Court auld, 
Courtauld V. Cawston (1882), 47 Li. T. 047. 

8708 . Construction of later instruments.] — Lee 
v. Pain, No. 8637, ante. 

8709 . Presumption of law.] — Lee v. Pain, No. 
8637, ante. 

8710 . Admissibility of extrinsic evidence.] — 

Osborne r. Leeds (Duke), No. 8681, ante. 

8711 . .] — Lee r. Pain, No. S637, ante. 

ii. Gifts of Equal Amounts. 

8712 . Substitutional.] — Where the same specific 
thing is given by two codicils, it can be only 
considered as a repetition. The same rule as to 
legacies of the like sum, or of the like quantities or 
things, though given in different writings, unless it 
can be shown it was the testator’s intention to 
make them additions. 

Where another legacy is given for the same cause, 
though in different instruments, there shall not be 
a double legacy. — St. Albans (Duke) v. Beau- 
CLERK (1743), 2 Atk. 636 ; 26 E. R. 780, L. C. 

Annotations : — Distd. Foy v. Foy (1785), 1 Cox, Eq. Cas. 

163. Apld. Hatton r. Hooley (1773), Lofft, 122. Consd. 

Hurst r. Beach (18 It)), 5 Maud. 351 ; Leo v. Pain (1814), 

4 Hare, 201. Refd. Twcodalo r. Tweedale (1840), 10 Sim. 

453 ; Suisse r. Lowthor (1843), 2 Hare, 424 ; Wilson v. 

O’Leary (1872), 7 Ch. App. 448. 

8713 . — — .1 — Wray v. Field, No. 8702, ante. 

8714 . ,J — (1 ) Testator had a certain kind of 

foreign stock, fa by two different codicils refers 
in terms to that stock, fa disposes of it to the same 
person by both codicils : — Held : a specific legacy, 
A the second gift was a substitution for the first, 
<fc not cumulative. 

(2) Where two different sums of money were 
given by the same codicils, though in some degree 
connected by expression with the specific gift, 
those pecuniary legacies held to be cumulative, 
there being no sufficient indication of intention 
to overturn the general rule. — Hertford (Mar- 
quis) v. Lowther (Lord) (1815), 4 L. T. O. S. 
450, L. C. 

8715 . Different papers regarded as one 

instrument.] — Hemming v. Gurrey, No. 8684, ante. 

8716 . — .] — Testator by his will, gave all 

his property to his wife absolutely. By a subse- 
quent incomplete testamentary paper, he gave all 
his property to his wife & two other persons, in 
trust to sell fa pay the interest of the proceeds 
to his wife for her life, A after her decease, to 
dispose of the principal to the purposes after 
mentioned. Testator then gave several legacies & 
annuities, fa directed that, after the death fa failure 
of issue of one of the annuitants, the annuity 
should be paid to his residuary legatee, but he did 
not name any. In another testamentary paper 


testator gave legacies fa annuities to the legatees 
fa annuitants named in the former paper, fa also 
to other persons : — Held : the three papers formed 
together testator’s will ; the bequest to the wife 
in the first paper was not revoked excej)t so far 
as was necessary to provide for the legacies fa 
annuities ; & the legacies given by the second fa 
third papers were singlo fa not cumulative. — - 
Brine v. Ferrier (1835), 7 Sim. 549 ; 58 F. K. 948. 


Sub-sect. 12. — Successive Interests. 

A. Donees Named Together . 

8717. Whether donees take in succession — 
Express limitation — Order of seniority.] — A devise 
to A. fa his brothers successively, without mention- 
ing the order of succession, for their lives, with 
this condition that they do not enter on or enjoy 
the premises until a month after their marriages, 
is sufficiently certain, fa if A. is the elder of the 
brothers they shall take according to their 
seniority.— Onoley v. Beale (1712), 2 Ld. Raym. 
1312 ; 10 Mod. Rep. 103 ; 92 F. R. 359 ; sub nom. 
Ungly v. Beale, 2 Fq. Oas. Abr. 358 ; revsg. 
S. C. sub nom. Beate v. Ougly (1710), 1 Com. 197. 

Annotations : — Refd. Ellis v. Smith (1753), Dick. 225 ; Ilott 
v. Genge (1842), 3 Curt. 160 ; Hudson v. Parker (1844), 1 
Hob. Keel. 14 ; Casement v. Fulton (1845), 3 Moo. Ind. 
App. 395; Pearson v. Pearson & Pearson (1871), 40 
L. J. P. & M. 53. 

8718. — — .] — Testatrix bequeathed 

the “ interest ” of a sum of money to her eldest 
child for life, “ fa afterwards to devolve in 
succession on her, testatrix’s, remaining childi'en ” : 
— Held : on the death of the eldest, the othors were 
entitled for life in succession, according to their 
priority of age. — Young v. Sheppard (1847), 
10 Beav. 207 ; 16 L. J. Ch. 247 ; 9 L. T. O. S. 
331 ; 50 F. R. 561. 

8719. Gift to first & other sons.] — Under 

a devise to D. O. testator’s eldest son, for life, 
remainder to trustees, etc., remainder to the first 
fa other sons of his eldest son fa their heirs, fa for 
want of such issue to testator’s second son J. O., 
etc., with like remainders to his first & other sons ; 
fa for want of sucli issue, to the testator’s own right 
heirs : — Held : the first fa other sons of D. O. the 
oldest son took estates tail in succession, fa the 
remainders over vested, fa were not contingent fa 
defeated upon the event of D. O. having a son, who 
died in the lifetime of 1). O. ; fa the I). O. having 
died without any son living at his death, but 
leaving daughters, a son of J. O. was entitled to 
take in preference to such daughters of his elder 
brother. — Lewis d. Ormond v. Waters (1805), 
6 Fast, 336 ; 102 F. R. 1316. 

Annotations : — Consd. IL v. Cbertsoy (1806), 3 Smith, K. B. 
459. Distd. Franks v. Price (1810), 3 Beav. 182. Apld. 
Jackson v. Jackson (1853), 22 L. T. O. S. 100 : nonywood 
r. Hollywood (1903), 89 L. T. 235. Consd. Re Harcourt, 
Fitzwilliain v. Portnmn, (1920) 1 Ch. 492. Refd. R. v. 
Stafford (1806), 7 East, 521 ; Kershaw r. Kershaw (1854), 
3 K. & B. 845 ; Cradock v. Cradock (1858), 32 L. T. 
O. S. 48 ; White v. Summers, [1908J 2 Ch. 256. 

8720. .] -J \okson v. Jackson (1853 N , 

22 Ii. T. O. 8. 100. 

8721. — .] — Cradock r. Cradock (1858), 

32 L. T. O. 8. IS ; 4 .Fur. N. 8. 626 ; 6 W. R. 710. 

AnnoUUions : — Apld. Honywood v. Honywood (1903), 89 
L. T. 235 ; lie Harcourt, FitzwllUam v. Portman, (1920] 
l Ch. 492. Reid. Allgood v. Blako, Roach v. Blake, 
Clonnell v. Blake, Reed v. Blako (1872), L. R. 7 Exch. 339. 


PART XVI. SECT. 19, SUB-SECT. 12. 

—A. 


gf. Whether donees take in sur- 
cession.] — O’Reilly’ v. Corrie (1854 ), 
11 U. C. R. 557. — CAN. 


b. 

(1903). 23 


— Re Brown & Slater 
. L. T. 172; 5 0. L. R. 386; 


2 (). W. It. 101.— CAN. 

k. Beguest to testator's wife during 
her lifetime , “ to be held by her in the 
interest of ” testator's grandson.] — A 
will contained the following bequest : 
“ I hereby boquoath to my wife, A., 
my plot of land & house & chattels 
thereon, during her lifetime, in the 


event of my predeceasing her, to be 
held by her in the interest of my 
grandson ” : — Held : testator’s wife 
was entitled to an iuterest for life & 
tho grandson entitled in remainder 
after her death. — Re Green, Fitz- 
wtlliam v. Green (1916), 50 I. L. T. 
179.— IR. 
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Wills. 


Sect. 19 . — Quantity of interest given : Sub-sect. 12, 
A. <fc B. ; sub -sect. 13, A. (a).] 

8722. .] — Testator by his will devised 

“ all my real estate to P. H. for his life, with 
remainder to his first Sc other sons successively in 
tail, with remainder to the eldest Sc every other 
son of 0. H. for life, with remainder to the first 
Sc other sons of such sons of 0. H. in tail, with 
remainder to my own right heirs.” C. H. had 
several sons, of whom P. II. was the second. 
P. H. died without issue : — Held : the first Sc other 
sons of 0. II. took successive life estates one after 
the other, & the remainder to the first & other sons 
of the eldest son of C. LL. did not take effect till 
after the deaths of all the successive tenants for 
life. — Honywood v . Honywood (1905), 92 L. T. 
814 hi L 

8723. .] — By the limitations of the 

will the B. park estate was devised to trustees in 
fee upon trust to pay the rents to the niece of 
testatrix for life, Sc after her death in trust for the 
first or only son of her niece, born in the lifetime 
of testatrix, who should not, at the decease of her 
niece, be entitled in possession or in remainder 
to the barony of P., during the life of such son, 
Sc after his death in trust for his first Sc every other 
son severally Sc successively according to seniority 
in tail, with remainder in trust for his first & every 
other daughter severally Sc successively according 
to seniority in tail, with remainder in trust for 
every other son of her niece born in the lifetime of 
testatrix, other than a son for the time being 
entitled to the barony, Sc the issue of every such 
son, so that every such son should take an estate 
for his life, with remainder to his first Sc every 
other son severally Sc successively according to 
seniority in tail, with remainder to his first Sc every 
other daughter severally Sc successively according 
to seniority in tail, with remainder over to the 
first Sc every other son A daughter of a sister of the 
testatrix for the same estates Sc in the same order, 
with remainder over Sc an ultimate remainder for 
her own right heirs. In 1877 the testatrix died Sc 
in 1880 the B. park estate passed to her niece for 
life. She died in 1899, leaving her husband II. B., 
the second baron 1\, Sc five sons. The eldest 
having died without issue the second son, H. B. P., 
succeeded to the B. park estate for his life, Sc on 
his becoming entitled to the barony on Oct. 10, 
1919, the B. park estate went over under the shift- 
ing clause to the person or persons entitled next 
in remainder under the limitations of the will : — 
Held : upon the true construction of the 

limitations, in the event which had happened, the 
three younger brothers of II. B. P. bora in the 
lifetime of testatrix, Sc living on Oct. 16, 1919, 
took the B. park estate successively Sc in remainder 
one after another Sc not concurrently & as a class. — 
Re IlARCOURT, FlTZWILLIAM V. PORTMAN, [1920] 
1 Ch. 492; 89 L. J. Ch. 655 ; 123 L. T. 36. 

Annotation : — Retd. Rc Harcourt, Portman v. Portman, 

11921] 2 Ch. 401. 

8724. “ All & every other the Issue. ”J — At 

the dates, respectively, of his will Sc death testator 
had living one son Sc one daughter. The son had 
then living two sons, P. Sc R., Sc three daughters, 

E. , J., Sc S. Testator had also then living four 
grandchildren, issue of a deceased daughter. By 
his will be devised his real estates to his soil for 
life, with remainder to his son’s eldest son F. for 
life, with remainder to the first & other sons of 

F. successively in tail male ; &, for default of such 
issue, to 11., his son’s second son, for life, with 
remainder to P.’s first & other sons successively 
in tail male ; Sc for default of such issue to the 
third, fourth, Sc other sons of his son thereafter to 


be bora, successively in tail male ; Sc in default of 
such issue, to his daughter for life, with remainder 
to her first Sc other sons successively in tail male ; 
Sc for default of such issue to his granddaughter 
E. for life, with remainder to her first Sc other 
sons successively in tail male ; Sc for default of 
such issue, to his granddaughter J. for life, with 
remainder to her first Sc other sons successively in 
tail male ; Sc for default of such issue to his grand- 
daughter S. for life, with remainder to her first Sc 
other sons successively in tail male ; Sc for default 
of such issue, to all Sc every the fourth, fifth, <& 
every other daughter Sc daughters of his son 
successively Sc in remainder one after another, Sc 
the heirs male of their bodios ; “ Sc for default of 

such issue, to the use Sc behoof of all Sc every 
other issue of my body lawfully to be begotten ; 
Sc for default of such issue, to the use Sc behoof 
of my own right heirs for ever ” : 

In this will testator expressed a wish that his 
estates should be preserved in the hands of one 
person, & should not be dispersed ; Sc he directed 
that any female who might inherit thereunder 
should, if married, with her husband, assume 
testator’s name Sc arms only, or forfeit the estates ; 
it he directed that an iron muniment chest should 
“ go to the person entitled to the real estates from 
time to time.” F., the eldest son of testator’s 
son, having come into possession of the estates, 
executed a disentailing deed, Sc devised the estates 
to deft, for life, with remainder to his sons suc- 
cessively in tail male : — Held : the words “ all Sc 
every ” do not import that “all Sc every ” are to 
take at the same time, but are well satisfied by all 
taking in succession. — Allgood v . Blake, Poach 
v . Blake, Peed v. Blake (1873), L. P. 8 Exch. 
160 ; 42 L. J. Ex. 101 ; 29 L. T. 331 ; sub nom. 
Reed v. Blake, Clennell v. Blake, Poach v. 
Blake, 21 W. P. 599, Ex. Ch. 

Annotations : — Refd. Re Layard, Layard v. Besaborougli 

(1910, 85 L. J. Ch. 505. Mentd. lUver Wear Couirs. r. 

Adamson (1877), 2 App. Cas. 743. 

8725. Gift to sons of A.] — ti. by a holo- 

graph will made in 1849, gave “ all my freehold pro- 
perty to C. Sc after his death to his sons in tail 
lawfully begotten, Sc in the event of his or their 
death without sons lawfully begotten then 1 
leave the said estates to my cousin .) . Sc after his 
death, to his sons lawfully begotten, beginning 
with the elder: — Held: the words “beginning 
with the elder ” related only to the later of the 
two devises. — Be Windt v. 1>e Windt (I860), 
L. R. 1 H. L. 87 ; 35 L. J. Ch. 332 ; 14 L. T. 
529 ; 14 W. P. 545, H. L. 

Amiotatiom : — Consd. Honywood v. Honywood (1903), 89 

L. T. 235. Reid. Pryso r. Pryse (1872), L. K. 15 Eq. 80. 

8726. Gift to “ every son.”] — Testator 

directed his trustees to purchase lands in the 
counties of N. Sc IX, to be settled, on the death of 
the eldest son of J. without issue, which happened, 
to the use of every son of J. then living or who 
should be bom in testator’s lifetime, Sc the assigns 
of such son during his life, with remainder to 
trustees to preserve contingent remainders ; but 
to permit such son Sc his assigns to receive the rents 
during his life, Sc after his decease to the use 
of such son’s first Sc every other son successively 
in tail male, Sc on failure of such issue, to the use 
of testator’s right heirs : — Held : the younger sons 
of J. took as tenants in common for life, with 
remainder as to each son’s share to his first Sc other 
sons in tail male, with cross-remainders over. — 
Surtees v . Surtees (1871), E. P. 12 Eq. 400 ; 25 
L. T. 288; 19 W. R. 1043. 

Annotations Distd. Honywood v. Honywood (1903), 89 

L. T. 235. Consd. lie Haroourt, Fitzwilliam v. Portman, 

[1920] 1 Oh. 492. Reid. Allgood v. Blake (1873), 29 L. T. 

331. 
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8727. Gift to class for life.] — The testatrix, 

Miss R., had a brother a widower advanced in life, 
who had assumed the name of R. G. & had two 
children, one a bachelor of unsound mind, the 
other a daughter. By her will she bequeathed a 
fund to trustees in trust to pay the income to her 
brother for life, to his son for life, & from & 
after the decease of both of them, upon trust to 
pay the income, “ for life unto any immediate or 
direct descendants of my brother or nephew who 
shall bear the name of R. G. only & from & after 
his or her decease, or in case of failure of any 
such immediate or direct descendant of my 
brother or nephew who shall bear the name of 
R. G. only,” upon trust for certain specified 
charitable societies. There was a clause for 
determining the interests of any descendants who 
after becoming entitled to the receipt of the income 
should abandon the name of R. G. Before the 
death of the nephew, a son born after the death of 
testatrix, of the daughter of testatrix’s brother, 
assumed by royal licence the name of If. G. & at 
the decease of the survivor of the brother & nephew 
there was no other descendant of either of them 
who bore that name : — Held : the limitation to 
descendants was a gift for life to descendants living 
at the determination of the life interests & bearing 
the name of R. G. as joint tenants. — Re Roberts, 
Repington v. Rorerts-Gawen (1881), 19 Oh. D. 
520 ; 45 L. T. 450. 

Annotations : — Retd. Re Harvey, Peck v. Savory (1888), 39 
Oh. 1). 289 ; Re Wood, Tullett r. Colville, [1894 ] 3 Cli. 381 ; 
Walmvrlght v. Millor, [1897 J 2 <Jh. 255. Mentd. Man- 
chester Ship Canal Co. v. Manchester Racecourse Co., 
[1900 J 2 Ch. 352. 

B. Creation of Estate Tail . 

Gift to sons.] — See Sub-sect. 0, A. (/), ante . 

Gift to issue.] — See Sub-sects. 15, 10, post. 

Gift to children.] — See Sub-sects. 13, 14 .post. 


Sub-sect. 13.— Gift to a Person and His 

Children. 

A. Realty— Rule in Wild's Case. 

(a) In General. 

8728. Statement of rule.] — (1) A devise to B. <fc 
to his children, or issues, B. having no issue at 
the time of the devise, is an estate tail ; otherwise 
when lie has issue at the time. 

(2) Devise to A. for life, remainder to B. <fc the 
heirs of his body, remainder to W. & his wife, & 
after their decease to their children ; W. & his 
wife then having issue, a son & daughter :■ — Held : 
W. & his wife have but an estate for life ; & on 
such a devise although they have not any child 
at the time of the devise, yet every child winch 
they may have after may take by way of remainder. 
— Wild’s Case (1599), 0 Co. Rep. 16 b ; 77 E. R. 
277 ; sub nom. Richardson v . Yard ley, Moore, 
K. B. 397 ; sub nom. Anon., Gouldsb. 139. 

Annotations: — As to (1) Consd. Skelton v. Bido (1005), 
O. Bridg. 390; Wyld v. Lewis (1738), 1 Atk. 432; 
Ginger d. White v. White (1742), Willcs, 348. Distd. 
Jones r. Legg (1743), 9 Mod. Rep. 461. Consd. Goodtitlo 
d. Cross v . Wouhull (1745), Willes, 592. Apld. Wharton v. 
Gresham (1776), 2 Win. Bl. 1083. Consd. Seale v. Barter 
(1801), 2 Bos. & P. 485 ; Radcliffo v. Buckley (1804), 10 
Ves. 195. Apld. Doo d. Tooley v, Gunniss (1812), 4 
Taunt. 313. Coned. Doe d. Llversage v. Vaughan (1822), 

1 Dow. & Ry. K. B. 52. Distd. Bowen v. Scowcroft (1837), 

2 Y. & C. Ex. 040. Consd. Stokes v. Heron (1845), 12 
Cl. & Fin. 161 ; Parker v. Birks (1854), l K. & J. 156 ; 
Audsley v. Horn (1859), 1 Do G. F. & J. 226. Expld. , 
Byng v. Byng (1862), 10 H. L. Cas. 171. Consd. Do Windt l 


v. Do Windt (1866), 35 L. J. Ch. 332 ; Grieve v. Grieve 
L. R. 4 Kq. 180. Apld. Roper u. Roper (1867), 

3 C. P. 32 ; Underhill v. Roden (1876), 2 Ch. D. 494 ; 
Clifford v. Koe (1880), 5 App. Cas. 447. Consd. Re Buck- 
master’s Estate (1882), 47 L. T. 514 ; Re Wilrnot, Wilmot 
v. Betterton (1897), 70 L. T. 415 ; Re Jones, Lewis v. 
JiOwis, [1910] 1 Ch. 167. Refd. Wood v. Ingersole (1610), 

1 Bulst. 61 ; Webb v. Hearing (1617), Cro. Jae. 415 ; 
Reek’s Case (1630), Litt. 344 ; Spirt v. Bence (1634), 
Cro. Car. 368 ; Kingv. Welling (167 2), 3 Keb. 95 ; Warman 
v. Seaman (1677), Cas. temp. Finch, 279 ; Scattergood v. 
Edge (1699), 12 Mod. Rep. 278 ; Darbison v. Beaumont 
(1713), Fortes Rep. 18; Shaw v. Weigh (1720), Fortes. 
Rep. 58 ; Stophens v. Hide (1734), Cas. temp. Talb. 27 ; 
Wealthy d. Manley v. Bosville (1736), Leo temp. Hard. 258 ; 
Buffar v. Bradford (1741), 2 Atk. 220 ; Oates v. Jackson 
(1741), 7 Mod. Rep. 439 ; Lamploy v. Blower (1746), 
3 Atk. 390 ; Wyth v. Blackman (1749), 1 Vos. Sen. 
196 ; Doe d. Blandford v. Applin (1790), 4 Term Rep. 
82 ; Roe d. Eberall u. Lowe (1790), Hy. Bl. 446 ; 
Doe d. Phipps v. Mulgrave (1793), 5 Term Rop. 320 ; 
Parr v. Swindells (1828), 6 L. J. O. S. Ch. 99 ; Butler 
v. Lowe (1839), 10 Sim. 317 ; Paine v. Wagner (1841), 
12 Sim. 184 ; Doo d. Blesard v. Simpson (1842), 3 Man. 
& G. 929 ; Darley v. Martin (1853), 1 C. L. 1L 729 ; 
Mason v. Clarke (1853), 17 Beav. 126 ; Blinston v. War- 
burton (1856), 27 L. T. O. S. 232 ; Crook v. Whitley (1850), 
25 L. J. Ch. 657 ; Re Sinclalre’s Estate (1867), 16 W. R. 
420; Re Nelley’s Trusts (1877), 26 W. R. 88; Pelham 
Clinton v. Newcastle, f 1 902 J 1 Ch. 34. As to (2) Refd. 
Goodright d. Lisle v. Pullin (1 726), 2 Stra. 729 ; Goodwyn 
r. Goodwyn (1719), 1 Vos. Sen. 220 ; Sheppard v. Lessing- 
ham (1751), Amb. 122; Congreve v. Congreve (1781), 
1 Bro. C. (’. 530. Generally, Refd. Goodright v. Wright 
(1717), 1 Stra. 25 ; Doo d. Smith v. Webber (1818), 1 
B. & Aid. 713 ; Allgood v. Blake, Roach v. Same, Clcnnell 
v. Same, Reed v. Same (1873), 29 L. T. 331 ; Bowen v. 
Lewis (1884), 9 App. Cas. 890. Mentd. Collingwood v. 

1 ’ace (1661), O. Bridg. 410 ; Wright v . Hiccocks (1667), 

2 Keb. 261 ; Wigon v. Garret ( 1675), 3 Keb. 572 ; Davies 
v. Kcmpe (1676), Cart. 2 ; Hyde v. Seymour (1678), 
Freem. Ch. 42 ; Papillion v. Voice (1728), Kel. W. 27 ; 
Gore v. Goro (1733), Kol. W. 254 ; Elliot v. Jekyl (1755), 
2 Ves. Sen. G81 ; Griffith v. Harrison (1792), 4 Term Rep. 
737 ; Beaclicroft v. Beachcroft (1816), 1 Madd. 430; 
Oholmondeley v. Clinton (1820), 2 Jac. &; W. 1. 

8729. Effect of rule— On meaning of children — 
Whether word of limitation or purchase.] — The 

rule in Wild* 8 Case , No. 8728, ante , even if only a 
rule of construction, is not now to be departed 
from. It is consistent with that case that the 
primary sense of the word “ children ” is issue of 
the first generation. That primary sense is dis- 
placed when circumstances render the rule in 
Wild's Case, No. 8728, ante , applicable, on which 
the word becomes a word of limitation, & not 
of purchase. Testat-or by a will made in 1823, 
gave “ the whole of my landed property, situate, 
etc., to my eldest son II. & to his children lawfully 
begotten. Tn case of his dying without issue male 
or female, I give the same landed property to my 
second son C. In case of C. dying without children 
or child lawfully begotten, I give the same landed 
property to my daughter II., & to her child or 
children lawfully begotten ; & should she have no 
children, she shall have a power of bequeathing 
it to whomever she pleases. I do hereby give & 
leave a full discretionary power to each of my 
children arriving at the possession of this landed 
property, to dispose of it by their will & testa- 
ment to one, or to each, of their children, in such 
manner A- in such proportions as to each of them 
my children, shall seem meet, & right, & proper. 
My reason for this is that as there is a title of 
baronet in the family the eldest son ought to 
possess something more than the others, & also 
that I never wished to encourage disobedient 
children, therefore 1 leave the power of punishing 
or rewarding, as each of them coming into 
possession of the property, & having children, shall 
think right.” H. never had a child. C. died 
during the life of his elder brother, but left a 
daughter. H. after entering into possession, 
disentailed the estate, & devised it to his wife’s 


PART XVI. SECT. 19, SUB-SECT. 13. 
—A. (a). 

87281. Statement of rule.] — G. was 


not entitled to an cstato tail under the 
rule In Wild’s Case , for that rule 
applies only where the gift to both 


parent & children is Immediate . — Re 
Sharon & Stuart (1906), 12 O. L. It. 
605 ; 8 O. W. R. 625.— CAN. 
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Wills. 


Sect. 19. — Quantity of interest given: Sub-sect. 13, 
A. (ah(b) & (chi 

nephew: — Held: II. by virtue of the rule in 
Wild' 8 Case , No. 8728, ante, took an estate tail 
under the will ; the existence of the power did 
not affect the application of the rule, nor was it 
affected by the use of the word “ children,” in 
one instance applicable to the sons A daughter of 
testator, A in the other instance meaning their 
sons A daughters. — C lifford v. Koe (1880), 5 
App. Cas. 447 ; 43 L. T. 322 ; 28 W. It. 033, H. L. 

Annotation : — Reid. Re Wilmot, Wilmot v. Betterton (1897), 
76 L. T. 415. 

8730. Application of rule — Duty of court to 

1 — Clifford v. Koe, No. 8729, ante. 

8731 . Whether applicable to personalty.] — 

Semble : the rule in Wild's Case , No. 8728, ante, 
that “ if A. devises his lands to B. A to his children 
or issues, A lie has not any issue at the time of the 
devise, the same is an estate tail ” is applicable to 
personalty. — Stokes v. Heron (1845), 12 Cl. A 
Fin. 101 ; 9 Jur. 503 ; 8 E. B. 1301, 11. L. ; revsg. 
S. C. sub 710 m. Heron v. Stokes (1842), 2 Dr. A 
War. 89, L. C. 

Annotations : — Consd. Audsley v . Horn (1859), 1 I)c G. F. 
& J. 226. Mentd. Piers v. Piers (1849), 13 Jur. 569 ; 
Yates v. Mad dan (1851), 8 Mac. & G. 532 ; Kerr v. 
Middlesex Hospital (1852), 2 Do G. M. A G. 576 ; Nicholla 
i'. Hawkes (1853), 22 L. J. Ch. 255 ; Hedges v. Harpur, 
Hedges v. Blick (1858), 3 De G. A J. 129 ; Mansergh r. 
Campbell (1858), 3 De G. & J. 232 ; Re Grove's Trusts 
(1859), 33 L. T. O. 8. 365: Lett v. Randall (1860), 2 
Do G. F. A J. 388 ; Hill v. Hatley (1862), 2 John. & H. 
631 ; Bent v. Cullen (1871), 6 Ch. App. 235 ; Evans r. 
Walker (1876), 3 Ch. D. 21 J ; lie Taber, Arnold r. Kayoss 
(1882), 51 L. J. Ch. 721 ; Re Boddingtou, Boddingten r. 
CJairat (1884), 50 L. T. 761 ; Re Hutchinson, Alexander r. 
Jolley (1886), 55 L. J. Ch. 574 ; Coward v. Larkman (1888), 
60 L. T. 1 ; Re Morgan, Morgan r. Morgan (1893), 69 L. T. 
407 ; Capes i\ Dalton (1902), 86 L. T. 129. 

8732. - -.] — The rule in Wild's Case , 

No. 8728, ante, is not applicable to personal estate. 

Personalty was bequeathed to testator’s 
daughter during her life, A at her death to her 
daughter A to the granddaughter’s children, but. if 
they should die without issue, then over. The 
granddaughter was unmarried at the dates of t he 
will A of the testator’s death, A had no child till 
after the death of t estator’s daughter : — Held : 
the granddaughter took a life interest in the 
subject-matter of the bequest, with remainder to 
her children. 

The general rule that words in a will which 
create an estate tail in realty will give an absolute 
interest in personalty is founded upon the desire 
to give effect to the intention of testator so far as 
the rules of law will permit. But the rule ought 
not to prevail where it would entirely defeat the 
intention of testator A where without any viola- 
tion of the rules of law, the intention of testator 
may be carried into effect (Lord Campbell, C.). — 
Audsley v. Horn (1859), 1 De G. F. A J. 220 ; 
29 L. J. Ch. 201 ; 1 L. T. 317 ; 0 Jur. N. S. 205 ; 
8 W. II. 150 ; 45 E. B. 345, L. C. 

Annotations : — Reid. Ncwill v. Newill (1871), L. R. 12 Eq. 
432 ; He Wilmot, Wilmot v. Betterton (1897), 76 L. T. 
415. Mentd. Re Adam’s Policy Trusts (1883), 23 Ch. D. 
525. 

(b) No Children Existing at Time of Devise. 

8733. “ Children ” construed as word of limita- 
tion — Creating estate tail.] — Wild’s Case, No. 
8728, ante. 

873 4*. .] — A. devised £300 to be laid 

out in land, A settled to the use of her daughter A 


her children, & if she died without issue, to go over. 
She married B. A had a child by him, & she A the 
child being dead, A the money not laid out ; on 
a bill brought by B. decreed the money to be con- 
sidered as land, A pltf . to be tenant by the courtesy. 

If it had been an immediate devise of land M. 
the daughter would have been, by the words in 
the will, tenant in tail (per Cur. ). — 43weetapple v. 
Bindon (1705), 2 Vera. 530 ; 23 E. R. 947. 

Annotations : — Reid. Papillion r. Voice (1728), Kel. W. 27 ; 
Banka v. Sutton (1732), 2 P. Wins. 700 ; Chaplin v. 
Chaplin (1733), 3 P. Wms. 229 ; Dodson v. Hay (1701), 
3 Bro. C. C. 405. Mentd. Meure v. Meure (1737), 2 Atk. 
265 ; Casborne v. Scarfe (1738), 1 Atk. 603 ; Cunningham 
v. Moody (1718), 1 Ves. Sen. 174 ; Burgess v. Wheate, 
A.*G. v. Wheate (1759), 1 Eden, 177 ; Fletcher v. Ash- 
burner (1779), 1 Bro. C. C. 497 ; Pultenoy v. Darlington 
(1783), 1 Bro. C. C. 223; Parker v. Bolton (1835), 5 
L. .1. Ch. 98 ; lit De Lancey (1869), L. R. 4 Exoh. 345. 

8735. .] — By a devise of the fee simple 

A inheritance to A. A his child or children for over 
when he shall bo twenty-one years of age, but if lie 
died before that time, then the fee simple A 
inheritance to B. A. takes only an estate tail. — 
Davie r. Stevens (1780), 1 Doug. K. B. 321 ; 99 
F. R. 207. 

8736. — - - .] — Devise to a man A his sons 

in tail male A for want of such issue male remainder 
over, the devisee having then no issue, gives an 
estate in tail made to the father. — Wharton 
v. Gresham (1776), 2 Wm. Bl. 1083; 90 E. R. 
640. 

Annotations Consd . Seale v. Barter (1801), 2 Bos. & P. 
485. Refd. Mellish r. Mellish (1823), 3 Dow. & Ry. K. B. 
801. 

8737. .] — A. devised all his estates in 

the county of D. to a trustee for two hundred years 
to the use of the trustee during the life of his son 
J. 8. to preserve contingent remainders, never- 
t heless to permit J. 8. to receive the rents A profits, 
A after his decease to the use of the first son of 
J. 8. to be begotten on the body of the woman as 
he should happen to marry, A the heirs male of 
such first son, A for want of such issue to the use 
of the second, third, fourth, A every other son of 
J. 8. A the heirs male of their bodies in succession, 
A for want of such issue male then to the use of 
his daughter E. 8., her heirs A assigns for ever ; 
with a residuary clause in favour of J. 8. Testator 
afterwards made a codicil, whereby he devised all 
his estates to his son J. 8. A his children lawfully 
to be begotten, with power for him to settle the 
same by will or otherwise on such of them as he 
should think proper ; A for default of such issue 
then to his daughter E. 8., A her children lawfully 
to be begotten, with a similar power ; A in default 
of such issue, to J. 8. A E. 8. equally between 
them ; A he further provided that a settlement 
of £200 per annum should be made on any woman 
whom his son should happen to marry ; A that 
liis estates should be chargeable therewith. At 
the time of making the codicil J. 8. was married, 
but had no child : — Held: the codicil was to be 
construed independent of the will ; A under the 
codicil J. 8. took an estate tail, with a power to 
settle the estates on all or any of his issue in such a 
way as he should appoint ; A thereby determine the 
estate tail so far as it should be inconsistent with 
such settlement. — 8eale v. Barter (1801), 2 
Bos. A P. 485 ; P20 E. R. 1398. 

Annotations: — Consd. Doc d. Liversago v. Vaughan (1822), 
5 B. & Aid. 464. Apprvd. Clifford v. Koe (1880), 5 App. 
Cas. 44 7. Refd. Van Gruttcn v. Foxwcll, FoxwoH t\ 
Vim Grutten, [1897} A. C. 658. 


PART XVI. SECT. 19, SUB-SECT. 13. 
—A. (b). 

1. Two gifts —Devise for life of A. 
after his death to children in equal 
shares. } — Y oung v. Dknikk, 22 C. L. T. 


27 2 0. L. R. 723.— CAN. 

m. Devise for life — Remainder to 
devisee’s children — Whether estate tail 
created.] — Land was devised to D. for 
life “ & to her children if any at her 
death,” if no children to testator's son 


& daughter. D. had no children when 
the will was made : — Held : the devise 
to D. was not of an estate in tail, but 
on her death her children took the feo. 
— Grant v. Fuller (1902), 33 9. C. R. 
34.— CAN. 
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8738. .] — When there is a devise of 

land to “A. & his children,” & at the time of the 
devise ho has no child, the word “ children ” is 
primd facie a word of limitation, Sc the first 
taker shall have an estate tail ; if he has children, 
it is primd facie a word of purchase, Sc gives a joint 
estate to him & his children as purchasers. But 
either of these constructions may be defeated by 
the plain intention of testator to be collected from 
the whole of the will. 

Testatrix, in a holograph will, gave “ in trust to 
my exors. for my niece M. Sc her children, all my 
Quendon Hall estates in Essex, provided she takes 
the name of Cranmer & arms, & her children, 
with my mansion house, furniture, plate, books, 
linen, etc., Archbishop Cranmer’s portrait by 
Holbein, India cabinet, striking watch, & my 
diamond earrings as heirlooms with my estate.” 
The niece died before testatrix, leaving several 
children : — Held : “ children ” was a word of 

flexible meaning, Sc on the whole context of this 
will it must be read as a w r ord of limitation, so that 
the eldest son of the niece took an estate tail in 
the devised property. — Byng v. Byng (1862), 10 
II. L. Cas. 171 ; 31 L. J. Oh. 470 ; 7 L. T. 1 ; S 
Jur. N. S. 1135 ; 10 W. R. G33 ; 11 E. It. 091, 
11. L. ; affg. S. C. sub nom. Webb v. Byng (1856), 
8 He (t. M. Sc G. 633, L. J J. 

Annotations : — Consd. I)o Windt r. De Win (It (I860), 35 
L. J. Ch. 332 ; Allgood v. Blaki*, 1 loach v. Blake, (Jlenncll 
r. Blake, Heed v. Blake (1873), 21) L. T. 331. Refd. 
Forsbrook v. Forsbrook (1807), 10 W. H. 290 ; Grieve v. 
Grieve (1867), L. B. 1 Kq. 180; 1 toper v. Koper (1867), 36 
J,. J. <\ P. 270 ; Jtc Wilmot, Wilmot v. Betterton (1897), 
76 L. T. 415. 

8739. .] — Testator gave his real & 

personal estate to a trustee upon trust to pay the 
proceeds to his wife for the maintenance & educa- 
tion of his children until the eldest should attain 
twenty-five, or until his wife should marry again ; 
Sc, in case of her second marriage before any of his 
children should attain twenty-live, to pay her £30 
a year, Sc apply the residue towards the main- 
tenance 6c education of his children ; Sc when his 
two sons should attain twenty-live, then to raise 
certain sums for them, & pay the proceeds of the 
residue to his wife if she should be then unmarried, 
but in case she should marry again, then, after 
providing an annuity for her for her separate use, 
to pay the residue equally between testator’s 
children & their issue <fc their heirs as tenants in 
common ; & in case both his children should die 
under twenty-live without leaving issue, then to 
give the proceeds to his wife for life ; & after her 
death the property to be in trust as to one moiety 
for the wife, 6c as to the other for the trustee 
absolutely. 

The wife survived testator & died without having 
married again, leaving testator’s only two sons 
surviving, who had since attained twenty-five, 
but who had no issue: — Held: the sons took 
equitable estates tail according to the rule in Wild's 
Case, No. 8728, ante. — Underhill v. Roden (1876), 
2 Oh. D. 491 ; 45 L. J. Oh. 260 ; 34 L. T. 227 ; 24 
W. R. 5 74. 

Annotations : — Refd. He Wilmot, Wilmot r. Betterton (1897), 
76 L. T. 415. Mentd. Stanford v. Stanford (1886), 34 
Ch. D. 362 ; Scarborough v. Scarborough (1888), 58 
L. T. 851 ; He Tredwell, JelTray t\ Tredwell, [1891] 2 Ch. 
640 : In the Estate of Griffiths, Morgan v. Stephens, [1 91 7 3 
P. 59 ; Re Warner, Watts v. Silvcy, [1918] 1 Ch. 368. 

8740. .] — -Clifford v. Koe, No. 8729, 

ante. 

8741. — — Unless contrary intention indicated.] 

— Byng v. Byng, No. 8738, ante. 

8742. .] — The rule in Wild's Case, No. 

8728, ante, is not inflexible, 6c will not be applied 


where its application would defeat the manifest 
intention of testator as collected from the whole 
will. 

Devise of house to A. & B., & to their children, 
Sc if they have not any, to 0. & his children ; the 
furniture to go with the house. A. Sc B. had 
no children at the date of the will : — Held : having 
regard to the terms of the will, & particularly to 
the direction as to the furniture, to apply the rule 
in Wild's Case , No. 8728, ante , Sc thereby give A. Sc 
B. estates tail, would defeat the intention of 
testatrix ; in such case it was not imperative to 
apply the rule ; Sc A. & B. took the house & 
furniture for their respective lives, with remainder 
to the children of each coming into esse during such 
lives. — Grieve v. Grieve (1867), L. R. 4 Eq. 180 ; 
36 L. J. Ch. 932 ; 16 L. T. 201 ; 15 W. R. 577. 
Annotation : — Refd. Clifford v. Koe (1880), 5 App. Cas. 447. 

8743. Child en ventre sa mere — Born after 
testator's death.] — Testator devised as follows : 
“ I give Sc bequeath unto my dear wife, M. P., all 
my estate of land, situate, etc., for her natural 
life ; & after her decease, I give 6c bequeath the 
same unto my daughter M., wife of A. R., to her Sc 
her children for ever.” At the date of the will 
& of the death of testator, the daughter M. was 
enceinte of a daughter, who was born after testa- 
tor’s death. She had afterwards other children, 
who survived : — Held : testator’s daughter, M. 
took an estate tail. 

The rule of construction, now commonly called 
the rule in Wild's Case, No. 8728, ante, is to this 
effect : ” Where lands are devised to a person Sc 
his children, Sc he has no child at the time of the 
devise, the parent takes an estate tail, for, it is 
said, the intent of the devisor is manifest Sc certain 
that the children, or issue, should take, Sc as 
immediate devisees they cannot take, because 
they are not in rerum natura ; Sc by way of 
remainder they cannot take, for that was not his 
(the devisor’s) intent, for the gift is immediate. 
6c therefore such words shall be taken as words of 
limitation.” In this case, M. R. had no children 
in existence at the date of the will (Aug. 1, 1806), 
or after testator’s death (in Nov. 1800). It is 
true that she had a child born on Jan. 14, 1807, 
which child must therefore have been en ventre sa 
mere at both the preceding periods ; but it seems 
impossible to suppose that testator can really 6c 
in fact have treated this unborn child as the 
immediate object of the devise jointly with the 
mother ; 6c, were it otherwise, one child would be 
insufficient to satisfy the word “ children,” in the 
plural, 6c consequently the words used appear to 
come strictly within the principle of Wild's Case, 
No. 8728, ante (Kelly, C.B.). — Roper v. Roper 
(1807), L. R. 3 C. P. 32 ; 37 L. J. C. P. 7 ; 17 L. T. 
286; 16 W. R. 253, Ex. Ch. 

Annotation : — Refd. He Wilmer, Moore v. Wingfield (1903), 

89 L. T. 148. 

(c) Children Existing at Time of Devise. 

8744. “ Children ” construed as word of pur- 
chase.] — W eld’s Case, No. 8728, ante. 

8745 . Unless contrary intention indicated.] 

— Under a devise to A. of all testator’s whole estate 
Sc effects real & personal, etc., “ who shall hold 
Sc enjoy same as a place of inheritance to her Sc 
her children or her issue for over ; & if it should so 
happen that A. should die leaving no child or 
children, or A.’s children should die without issue,” 
then over : — Held : A. took an estate tail. — Wood 
v . Baron (1801), 1 East, 259 ; 102 E. R. 101. 

Annotations: — Consd. Trash v. Wood (1839), 4 My. Sc Cr. 

324. Refd. Byng v. Byng (1862), 10 H. L. Cas. 171. 


8743 i. Child en ventre sa mire — Bom after testator's death.]— Gourley v. Gilbert, 1 Han. 80.— CAN. 
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Wills. 


Sect. 19 . — Quantity of interest given : Sub-sect. 13, 
A. (c) , (Sc B. (a) (Sc (6).] 

8746. — .] — Devise of real estate to one 

& her children : — Held : although there were 
children in esse at the date of the will, to create 
an estate tail ; that being the only mode of 
carrying into effect the whole intention of the will. 
— Webb v. Byn g (1856), 2 K. A J. 669 ; 28 L. T. 
O. 8. 133 ; 4 W. It. 657 ; 69 E. B. 951 ; affd., 8 De 
Cl. M. A G. 633 ; affd. sub nom. Byng v. Byng 
( 1862), 10 H. L. Cas. 171. 

Annotations Consd. Grieve v. Grieve (1867), L. R. 4 Eq. 
180. Refd. Do Windt v. De Windt (1864), 4 New Rep. 
184; Forsbrook v. Forsbrook (1867), 16 W. 11. ‘290; 
Roper v. Roper (1867), 36 L. J. C. P. 270 ; Allgood v. 
Blake, Roach v. Blake, Clennell v. Blake, Reed v. Blake 
(1873), 29 L. T. 331 ; lie Wilmot, Wilmot v . Betterton 
(1897), 76 L. T. 415. 

8747. — .]— Byng r. Byng, No. 8738, 

ante. 

8748. Joint estate between parent & chil- 

dren.] — O ates d. Hatterley v. Jackson, No. 
8804, post. 

8749. .] — Byng v. Byng, No. 8738, 

ante . 

8750. Life estate to parent — Remainder to 

children .J — Devise to JV1. A to all A every the child 
& children, whether male or female, of her body 
lawfully issuing, A unto his, her A tlieir heirs as 
tenants in common : — Held : M. took an estate 
for life, with remainder to her children, as tenants 
in common in fee. — Jeffery v. Honyyvood 
( 1819), 4 Madd. 398 ; 56 E. B. 752. 

Annotations : — Folld. Bowen v. Scowcroft (1837), 2 Y. 8c 
C. Ex. 640. Consd. Webb v. Byng (1856), 2 K. 8c J. 669. 

B. Personalty . 

(a) In General . 

Whether rule in Wild’s Case applicable .] — See 

Nos. 8731, 8732, ante. 

8751. Parent & children take concurrently as 
Joint tenants.l — A lcock v. Ellen (1692), Freem. 
Ch. 186 ; 2 Eq. Cas. Abr. 290 ; 22 E. B, 1150. 

8752. .] — Testator having divided his per- 

sonal estate into eight shares, gave four parts to 
his niece B., A the children born of her body ; pltf . 
was born after the will was made, A B. dies in 
testator’s lifetime ; this is not a lapsed legacy, 
for she did not take an estate tail, but as a joint 
tenant with pltf., A as she is dead, he takes the 
whole by survivorship. — B uffar v. Bradford 
( 1741), 2 Atk. 220 ; 26 E. B. 537, L. C. 

Annotations : — Consd. Scott r. Scott (1845), 15 Sim. 47. 
Expld. Stokes v. Ilerou (1845), 12 Cl. 8c Fin. 161. Distd. 
Audsley v. Horn (1859), J Do G. F. & J. 226. Expld. Byng 
v. Byng (1862), 10 H. L. Can. 171. Refd. Grieve v. Grieve 
(1867), L. R. 4 Eq. 180 ; Clifford t\ Koe (1880), 43 L. T. 
322. Mentd. Blinkhorn v. Feast (1750), 2 Ves. Sen. 27 ; 
Bowker v. Hunter (1783), 1 Bro. C. C. 328. 

8753. .] — Testator gave to his wife the 

use of all his property for the benefit of herself 
A unmarried children, that they might be comfort- 
ably provided for so long as she should live ; A, 
after her death, he disposed of it amongst all his 
children. Testator left four married A three 
unmarried children. One of the three married 
after his death : — Held : the widow A the three 
children who were unmarried at testator’s death 
were entitled equally to the income of the property 
during the widow’s life. — J ubbek v. Jubber 
( 1839), 9 Sim. 503 ; 59 E. B. 452. 

Annotations : — Retd. Crockett v. Crockett (1842), 1 Hare, 
451 ; Ralkcs v. Ward (1842), 1 Hare, 445 ; Thorp v. 
Owen (1843), 2 Hare, 607. Mentd. Ewan v. Morgan (1858), 
32 L. T. O. S. 19. 


8754. -.] — Testator bequeathed his residue 
in trust for his daughter S. A her children, indepen- 
dently of her husband, A her receipts alone, 
notwithstanding her coverture, to be from time to 
time a sufficient discharge ; — Held : the daughter 
A her children living at the testator’s death were 
entitled to the residue jointly. — De Witte v. De 
Witte (1840), 11 Sim. 41 ; 9 L. J. Ch. 270 ; 4 
Jur. 625 ; 59 E. B. 788. 

Annotations : — Apld. Bustard v. Saunders (1843), 7 Beav. 92. 
Refd. Vaughan v. Headfort (1840), 4 Jur. 649 ; Crockett 
v. Crockett (1848), 2 Ph. 553 ; Newill v. Newill (1872), 
7 Ch. App. 253 ; lie Seyton, Seyton v. Sattorthwaite (1887), 
34 Ch. D. 511. 

8755. .] — Testatrix bequeathed her residue 

to A. T. ; after A. T.’s death to be equally divided 
between S. L. A M. S., the daughters of her sister 
E. S., A E. B., the daughter of her sister S. M., A 
her children. E. B. had eight children living at 
textatrix’s death, A one born afterwards A during 
A. T.’s life : — Held : the residue, on A. T.’s death, 
was divisible equally amongst S. L., M. S. A E. B. 
A her nine children. — Lendkn v. Blackmore 
(1840), 10 Sim. 626 ; 59 E. B. 759. 

8756. .] — Testator directed the residue of 

his personal property to be divided into three equal 
parts, whereof he gave one part to his “ daughter II. 
A her younger children ” : — Held : H. took an 
absolute interest with her younger children in 
joint tenancy. — Sutton v. Torre (1842), 11 E. J. 
Ch. 255 ; 6 Jur. 234. 

8757. .] — A sum of money was remitted to 

England, to be secured for the benefit of a married 
woman A her children, so that the same might not 
come to the hands of her husband : — Held : they 
took as joint tenants. — B ustard v. Saunders 
( 1843), 7 Beav. 92 ; 7 Jur. 986 ; 49 E. B. 998. 

Aniwtations Refd. Newill v. Newill (1871), L. R. 12 Eq. 
432 ; Combo v. Ilughon (1872), 41 L. J. Ch. 693 ; lie 
Seyton, Seyton v. Sattcrtli walte (1887), 34 Ch. D. 511. 

8758. .] — Testatrix in her will used the 

following expression : “ observing that F. B. 

A his family are my residuary legatees for all but 
cash or moneys so called.” F. B. had nine 
children living at the date of the will A at testatrix’s 
death A testatrix died possessed of a promissory 
note payable to herself or order, some long 
annuities, Columbian bonds A money in her 
house A at her bankers : — Held : “by F. B. A 
his family ” testatrix meant F. B. A his children 
A they took the note, annuities A bonds as joint 
tenants, those articles being neither cash nor money 
so called. — Beales v. Crisford (1843), 13 Sim. 
592 ; 13 L. J. Ch. 26 ; 60 E. B. 230 ; sub nom. 
Beales v. Crisford, Beales v. Beales, 2 E. T. 
O. S. 146 ; 7 Jur. 1076. 

Annotations : — Consd. He Parkinson's Trust. Ex p. Thomp- 
son (1851), l Sim. N. S. 242. Refd. Crockett v. Crockett 
(1818), 2 Ph. 553. 

8759. .] — Testator by his will bequeathed 

as follows : “I give to A. together with her little 
girl E. A two little boys F. A O. my adopted 
children, A for their joint maintenance, their 
mother A. having the care of bringing them up 
to the best of her power till they are able to do 
for themselves, £30 a year from the interest of 
my funded property in the Bank of England, to be 
paid the mother half-yearly, or as may best suit 
as her conduct deserves. I also give £100 to each 
of the before-mentioned children towards their 
education A instruction ” : — Held : A. A her three 
children were entitled for their joint lives A 
for the lives A life of the survivors A survivor of 


PART XVI. SECT. 19, SUB-SECT. 13. 

— B. (a). 

8761 i. Parent & children take con- 
currently as joint tenants .] — Testator 


gave all his real & personal estate to 
trustees in trust for the benefit of his 
wife 8c children, 8c he appointed the 
trustees 8c his wife his exors. : — Held : 
the wife & children took as joint 


tenants. — B ycroft v. Bycroft, 12 
N. Z. L. li. 203.— N.Z. 

8761 11. .] — He Culkkkn, Vo 

N. Z. L. R. 385.— N.Z. 
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them, t° an annuity of £30 charged on testator’s 
i property ; & the three children were also 
entitled to a legacy of £100 each, with interest at 
£4 per cent, per annum from the day of testator’s 
death. — W ilson v. Maddison (1843), 2 Y. A c. 
Oh. Oas. 372; 12 L. J. Ch. 420 ; 1 L. T. O. 8. 330 ; 
7 Jur. 572 ; 63 E. Ii. 104. 

’ — Consd. Hedges v. Harpur, Hedges v. Blick 

(1868 , 3 I-le G. & J. 129. Mentd. Kerr v. Middlesex 

Hospital (1852), 22 L. J. Ch. 355. 

8760. .J — Testator, by liis will, directed that 

the profits of his share of a leasehold colliery 
should, during the time that the same was worked 
or workable, be equally divided amongst “ his 
wife A children A their children after them 
respectively ” : — field : upon the construction of 
the whole will, the words “ their children after 
them respectively ” were words of limitation. 

It appears, therefore, that in one way or the 
other, parties now before the ct. have amongst 
themselves the absolute interest in the leasehold 
colliery (Knight-Bruce, V.-C.).— Snowball v. 
Procter (1843), 2 Y. A C. Ch. Cas. 478 ; 7 Jur. 
619 ; 63 E. B. 214. 

8761. .] — Bequest to Captain A., his wife 

& children. There were two children : — Held : 
each child took one-third absolutely, A the hus- 
band A wife one-third between them. — Gordon v. 
Whieldon (1848), 11 Beav. 170 ; 18 JL. .T. Ch. 5 ; 
12 L. T. O. 8. 63 ; 12 Jur. 988 ; 50 E. K. 782. 

A niiotation : — Held. Atcheson v. Atcheson (1849), 18 

L. J. Ch. 230. 

8762. .] — Where a testator gives property 

to a parent A his cliildren ximplicitcr , & he has 
children then in esse, the parent A children take 
together, either jointly or in common ; but if 
there be superadded words importing a settlement, 
the parent takes for life, with remainder to his 
children. 

Bequest ‘‘ to A.,” who was enceinte at the time, 
“ & her children ” - Held : A. A her children 

took as joint tenants, A no child having survived 
testator, A. was absolutely entitled to the legacy. — 
Mason r. Clarke (1853), 17 Beav. 126; 22 
E. J. Ch. 956 ; 21 L. T. O. 8. 122 ; 17 Jur. 479 ; 

1 W. B. 297 ; 51 E. It. 980. 

8763. - .] — Testator gave all his property for 
the use A benefit of his wife A children, as his 
trustees should think proper, during the widow- 
hood of liis wife : nevertheless it was his desire, 
subject to a sum to be set apart for his daughter 
8., that all the rest should be equally divided 
between his wife A children on their severally 
attaining the age of twenty-one, A his wife con- 
tinuing his widow A unmarried. Testator left 
his wife A nine children :—Hcld : the property 
was divisible into tenths, each of the cluldren being 
entitled to one-tenth upon their respectively 
attaining twenty-one, the widow during widow- 
hood, receiving the income of the shares of minors, 
& applying them for their benefit. — Salmon v. 
Tidmarsh (1859), 5 Jur. N. 8. 1380. 

8764. .] — Testator gave to his wife all his 

copyhold, freehold A personal estate to her 
absolute fee, A to her heirs exors, etc. ; also his 
personal, leasehold A general possessions to A 
for her use A the use of his children. He also 
authorised her to appropriate any part thereof 
for her immediate use, A for that of her children : — 
Held : this was a gift to the wife A children as 
joint tenants, with a power to the wife to appro- 


priate for immediate use, as in the words of the 
will. — Curtis v. Graham (1864), 10 L. T. 734 ; 12 
W. B. 998. 

8765. .] — Newill v. Newill, No. 8779, 

post. 

8766. .] — Gift of residue to A. subject to 

life interest in B. “ for her own benefit A her 
children, or one only child if she should have any ” 
creates a joint tenancy between A. A her children, 
A not a life interest to her with remainder to her 
cliildren. — Fisher v. Webster (1872), L. R. 14 Eq. 
283 ; 42 Jj. J. Ch. 156 ; 20 W. II. 765. 

A > mutation : — - Reid. He Seyton, Seyton v. Satterthwaite 

(1887), 34 Ch. I). 511. 

8767. .] — He Wilmot, Wilmot v. Bet- 

terton, No. 8780, post. 

8768. .] — He Astbury, Astbury v. God- 

son (1926), 162 L. T. Jo. 497. 

Gift construed as life estate to parent.] — Sec 

Sub-sect. 13, B. ( b ), post. 

Gift construed as absolute Interest to parent.] — 

See Sub-sect. 13, B. ( b ), post. 

(b) (lift Construed as Absolute Interest to Parent. 

8769. No children existing — At time specified 
for payment of legacy.] — Bequest to A. A her 

children, to be paid at a specified time. If there 
are no children at the time, A. takes absolutely. — 
Pyne v. Franklin (1832), 5 Sim. 458 ; 2 L. ,T. Ch 
41 ; 58 E. 11. 410. 

8770. At testator's death.] — Testator 

directed his trustees to apply a legacy to the sup- 
port A maintenance of the wife of his son H., 
A for the support A education of his children born 
in wedlock. There were no children of H. at 
testator’s death : — Held : the wife took the legacy 
absolutely to her separate use. — Cate v. (Ape 
(1837), 2 Y. A C. Ex. 543 ; 1 Jur. 307 ; 160 E. R. 
512. 

8771. Donee unmarried.] — Bequest 

of £1,000 to A., A the children that may be law- 
fully begotten of her body. A., being unmarried 
at the death of testatrix, takes the legacy 
absolutely. — Read e. Willis (1844), 1 Coll. 86 ; 
2 L. T. O. 8. 438 ; 63 E. 11. 332 ; sub nom . Reed v. 
Willis, 8 Jur. 165. 

8772. .] — Bequest to testator’s 

daughter for life, A on her death to testator’s son 
A his children. The son had no child at his father’s 
death, but had children living at the death of his 
daughter : — Held : his children were neither joint 
tenants with him nor entitled in remainder after 
his death, but the fund belonged to him absolutely. 
— 8cott v. Scott (1845), 15 Sim. 47 ; 14 L. J. Ch. 
439 ; 9 Jur. 589 ; 60 E. R. 533. 

8773. Gift to A. “ or in case of his decease " to 
his children.] — Testator resident abroad, gave a 
legacy to A., “ or in case of his decease, or at his 
decease, to be equally divided amongst his 
cliildren.” He gave other legacies in similar 
terms to B., C., etc., A he directed these sums to be 
paid to the above persons, then residing in Wales, 
A he appointed exors. in trust to send them to the 
respective individuals within six months : — Held : 
the parents took absolute interests. — Arthur v. 
Hughes (1841), 4 Beav. 506 ; 49 E. R. 435. 

8774. Gift to parent & children — Subsequent 
reference to fund as given to parent.] — Testator 
by his will bequeathed certain stock, standing 
in his name in the 3 per cent. Reduced Annuities, 


PART XVI. SECT. 19, SUB-SECT. 13. 
— B. (b). 

8773 1. Gift to A. or in case of his 
decease to his children .] — A d ovine of 
real estate to A., with the provision 


that In case of A.’s death, it should go 
to testatrix’s cliildren, held to give A. 
who survived testator an absoluto 
interest. — He Macdouuall Estate, 
[19273 3 D. L. R. 464 ; [1927] I 


W. W. R. C12 ; 21 Saak. L. R. 397.— 
CAN. 

n. Gift to A. dr her heirs dr 
assigns. 1 — Testator by his will made the 
following provision for his sister : 
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Sect . 19. — Quantity of interest given: Sub-sect. 13, 
B. (b) & (e) 

to his son, V. J. A to liis, P. J.’s children ; but in a 
subsequent part of his will he refers to the same 
fund as being given to his son, without further 
mention of his son’s children :—Hcld : the son took 
an absolute interest in the property. — C aff ary 
v. Caffary (1844), 3 L. T. O. 8. 70 ; 8 Jur. 329. 

8775. Gift to testator’s children & grandchildren 
— Invalid gift over to great grandchildren.] — 
Where there is a gift by testator to his children, 
with a subsequent valid limitation to his grand- 
children, followed by an ultimate, but invalid, 
limitation to his great-grandchildren, the gift to 
the children of testator is not necessarily an 
absolute gift. — W hitehead v. Bennett (1853), 1 
Eq. Hep. 500 ; 22 L. J. Ch. 1020 ; 21 L. T. O. S. 
178 ; 18 Jur. 140 ; 1 W. K. 406. 

8776. Gift to parent for life — Divisible amongst 
children at parent’s decease.] — Testator devised 
real A personal estate to A. for life, with a direction 
to the exors., after A.’s death, to divide it amongst 
all her children “ A their lawful issue, share & 
share alike.” There was a gift over of the lease- 
holds to other persons on a total failure of issue of 
the children: — Held: the children took estates 
tail in the realty A absolute interest in the 
personalty, A cross-remainders were not to be 
implied in regard to the leaseholds. — B eaver v. 
Nowell (1858), 25 Beav. 551 ; 53 E. R. 747. 

8777. Gift to parent & children “ in succession.”] 
— Under a testamentary gift “to my brother B. 
& to his children in succession ” : — Held : upon 
the construction of the whole will, B. took an 
estate tail in the freeholds & an absolute interest 
in the leaseholds & general personal estate. — 
Tyrone (Earl) v. Waterford (Marquis) (1860), 
1 I)e G. E. A J. 613 ; 29 L. J. Ch. 486 ; 2 L. T. 
397 ; 6 Jur. N. S. 567 ; 8 W. R. 454 ; 45 E. It. 
499, Jj. C. A L. J.J. 

Annotations: — Consd. Lucas t\ Goldsmid (1861), 29 Boav. 

657. Reid. He Pollard's Estate (1863), 3 De G. J. & Sm. 

541 ; Guthrie v. VValrond (1883), 22 Ch. 1). 573 ,* Bowen v. 

Lewis (1884), 9 App. Cas. 890 ; He Clark, McKechnic r. 

Clark (1903), 89 L. T. 736. 

(c) Gift Construed as Life Estate, to Parent. 

8778. Ascertainment of testator’s intention — 
Slight circumstances regarded.] — C rockett v. 
Crockett, Ko. 8795, post. 

8779. .] — Testator gave all his real & 

personal estate to his wife for the use A benefit 
of herself A all his cliildrcn, whether born of his 
former or of his then present wife, A he appointed 
his wife, A three other persons his exors. : — Held : 
the wife A children took as joint tenants. 

The ct. will lay hold of every small circumstance 
to support the conclusion that testator intended 
what the ct., upon some presumed rule, conceives 
to be his most natural intention a priori , A will 
modify such a bequest into a bequest to the wife for 
life with remainder to the children. . . . 

If it were to be laid down as a general rule that, 
although a gift to A., B., A C., is a gift in joint 
tenancy, that construction is not to apply to a gift 
to a wife A children, it would be another matter ; 
but if the change of construction is to depend on the 
circumstances, I confess that I cannot find any 
circumstances on the face of the will which lead 
me to the conclusion that testator meant anything 


more than he said (Lord IIatherley, C.). — 
Newill v . Newill (1872), 7 Ch. App. 253 ; 41 
L. J. Ch. 432 ; 26 L. T. 175 ; 20 W. K. 308, L. C. 

Annotations : — Consd. Fislior v. Webster (1872), L. II. 14 Eq. 
283 ; He Adam’s Policy Trusts (1883), 23 Ch. D. 525 ; Re 
Seyton, Soyton v. Satterthwaito (1887), 34 Ch. D. 511. 
Anld. He ABtbury, Astbury v. Godson, [1926] W. N. 336. 
Refd. He Wilrnot, WJlmot v. Betterton (1897), 76 L. f. 


415. 

8780. .] — Testator devised A be- 

queathed all his real A personal estato to B. for 
life, A after her decease to P. for life subject to a 
forfeiture in a certain event, A the will proceeded : 
“ & from A after the decease of ” P., “I give A 
bequeath the property so given A belonging to ” 
P. “ for life to my' ward ” E. “ A to any lawful 
issue she may have, such issue to tako a vested 
interest in my property upon attaining the age of 
twenty-one years.” Testator died possessed of 
real A personal estate. E. survived testa-tor A 
died intestate without having been married : 
Held : (1) the direction that the issue should take 
vested interests was inconsistent with the use of 
the word “ issue ” as a term of limitation, A 
consequently E.’s issue took as purchasers, A 
her heir-at-law was entitled to the real estate ; 
(2) as to the personal estate E. A her issue, had 
she had any, would have taken concurrently as 
joint tenants, A consequently her legal personal 
representative was entitled to the personalty. 

Under a gift of personalty to A. A his children 
the parent A children take primd facie concurrently 
as joint tenants, but slight circumstances have 
been laid hold of by the cts. as enabling them to 
come to the conclusion that a gift for life to A. with 
remainder to his children was intended (Stirling, 
J.). — Re Wilmot, Wilmot v. Betterton (1897), 
76 L. T. 415 ; 45 W. R, 492. 

8781. Intention to create settlement.] — Mason 
v. Clarke, No. 8702, ante. 

8782. ” Gift to sole use of A. or of children for 
ever.”] — Testator gave £500 “ to the sole use of N. 
or of her children for ever.” N. took an interest 
for life in the £500, A it belonged to her children 
after her death. — Newman v. Nightingale (1787), 
1 Cox, Eq. Cas. 341 ; 29 E. R. 1191, L. C. 

8783. Gift to A. A to children.]— Crawford v. 
Trotter, No. 7982, ante. 

g 784 , Time of payments specified.] — Testa- 

tor gave to his daughter A her children £5,000, 
£3,000 to be paid in one year after his decease, A 
£2,000 after the decease of his w r ife, A appointed 
A. B. trustee of those sums for his daughter A her 
children. The ct. declared the £5,000 to be in 
trust for the daughter for life, A after her decease 
for all her children, whether born in testator’s 
lifetime or after his decease. — Morse v. Morse 

(1829), 2 Sim. 485 ; 57 E. R. 869. 

Annotations : — Consd. Audslcy v. Horn (1858), 26 Beav. 

195. Refd. Crockett r. Crockett (1848), 2 Ph. 553 ; 

Holloway v. Collier (1853), 1 W. It. 260. 

8785. For separate use of A.] — Testator 

gave £5,000 to his sons, in trust for his daughter 
Sirs. W., so as not to be subject to the debts, acts 
or control of her husband ; A he gave the like sum 
to his daughter Mrs. A. in trust as aforesaid, for the 
use of herself A children. Mrs. A. had two children 
living at testator’s death : — Held : they did not 
take either as joint tenants or tenants in common 
with her ; but that she was entitled to the whole 
income of the fund for her life for her separate use, 


“ Secondly I give & bequeath one- 
fourth part of all my money & pro- 
perty to my sister J. F. or & to her 
heirs or assignees " : — Held : the gift 
was an absolute gift & there was no 
substitutionary gift to the “heirs or 
assignees ” in case of the donee’s death 
in testator’s lifetime. — He Ferqusson 


(1914), 34 N. Z. L. It. 70.— N.Z. 

PART XVI. SECT. 19, SUB-SECT. 13. 
— B. (c). 

8783 i. Oift to A. d to children.) — 
Crawford v. Calcutt, 13 Gr. 71. — 
CAN. 


8783 ii. .] — Scott t*. Scott 

(1860), 11 I. Ch. It. 114.— IB. 

8783 ill. . ] —He Mills, Mills v. 

Mills (1902), 22 N. Z. L. it. 425.— 
N.Z. 

8788 lv. .] — Yates v. Yates 

(1905), 25 N. Z. L. It. 263.— N.Z. 
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with remainder to her children. — French v. 
French (1840), 11 Sim. 257 ; 59 E. R. 872. 

Annotation : — Consd. Re Seyton, Seyton v. Satterlh waite 

(1887), 34 Ch. D. 51 1. 

8786. .] — Testator, by his will, gave 

to his niece, E., wife of G., the sum of £7,000, A 
to her heirs, for her separate use ; the sum of 
£7,000 to be invested in Consols, in the names of 
A. A B., who were appointed trustees of the dona- 
tion, to receive the interest of the stock, A to be 
answerable for the stock, for the use of E. A her 
children, & to apply it most conducive to their 
interest. E. to pay her mother during her life 
the sum of £40 per annum : — Held : E. was entitled 
for life, with remainder to her children born at 
A after the death of testator — Ogle v. Corthorn 
(1845), 14 L. J. Oh. 337 ; 9 Jur. 325. 

8787. .] — Testator devised all his real 

property to his youngest son A his heirs, but if he 
should die unmarried, then to his sisters A their 
heirs. By a codicil he declared that he left in trust 
to his exors. the whole of the property of every 
description which lie had willed to his youngest 
son : — Held : the beneficial disposition made by 
the will was not revoked, but the exors. took 
subject to the trusts thereby declared. — Froggatt 
v. Wardell (1850), 3 l)e G. A Srn. 085 ; 15 L. T. 
O. 8. 21 ; 14 Jur. 1101 ; 04 E. 11. 001. 

Annotations .‘—Consd. Re Parkinson ’w Trust (1851), 1 Sim. 

N. S. 2154 ; Rc Seyton, Soyton v. Satterthwaite (1887), 

84 Cb. i). 511. 

8788. .J -Testator, by his will, gave 

a legacy to his daughter for life, for her separate 
use, with remainder to her children. By a codicil 
headed as “ instructions to his solr.,” to add to 
his will, he gave another legacy “ to his daughter 
A children, for their sole use A benefit,” etc., etc., 
A one-third of the residue “ to his daughter A 
children for their sole use A benefit ” : — Held : 
the daughter took a life interest in the gifts by the 
codicil. — Gator v. Cator (1851), 14 Beav. 403; 
51 E. K. 304. 

Annotation:— Refd. Coventry r. Chichester (1804), 2 Hera. 

A M. 149. 

8789. — — .j — Testator bequeathed his 

residue to liis nieces A. A B., A lie then confined 
the gift to A. A B. A their children, without 
comprehending their husbands unless his nieces 
should die without issue: — Held: A. A B. took 
for their separate use for life, with remainder to 
their children, A, in default, the nieces took 
absolutely.-— Dawson v. Bourne (1852), 10 Beav. 
29 ; 19 L. T. O. S. 252 ; 51 E. It. 080. 

Annotation :■ —Refd. Audsley v. Horn (1858), 20 Beav. 195. 

8790. .]— Bequest to a married woman 

“ for the benefit of herself A such children as she 
then had or might thereafter have by her then 
husband, free from the control of her husband ” : 
— Held : that she took for life, with remainder to 
such children.— Jeffery v. L)e Vitre (1857) 24 
Beav. 290 ; 53 E. it. 372 

Annotations : — Consd. Newill v. Ncwill (1871), L. B. 12 Eq. 

432 ; Rc Adam’s Policy Trusts (1883), 23 Ch. 1). 525 ; Rc 

Seyton, Seyton v. Satterthwaite (1887), 34 Ch. D. 511. 

Refd. Audsley v. Horn (1858), 20 Beav. 195. 

8791. To be secured for their benefit.] — 

Testator bequeathed £40,000 to Lord 11. A his 
children, to be secured for their benefit : — Held : 
Lord H. took for life, with remainder to his children. 
— Vaughan v. Ueadfort (Marquis) (1840), 10 
Sim. 039 ; 9 L. J. Ch. 271 ; 4 Jur. 049 ; 59 E. R. 
704. 

Annotations : — Distd. Bustard r. Saunders (1813), 7 Jur. 

980. Consd. Ogle v. Corthorn (1845), 14 L. J. Ch. 337. 

Refd. Holloway v. Collier (1853), 1 W. It. 206. 

8792. No children existing at termination of 

prior life estate.] — Audsley v. Horn, No. 8732, 
ante. 


8793. Subsequent reference to A. & her 

family.] — Bequest “to A. A her children,” 
expressed in another part of the will as a gift “ to 
A. A her family ” : — Held : A. took for life. — 
Ward v. Grey (1859), 26 Beav. 485 ; 29 L. J. Ch. 
71 ; 31 L. T. O. S. 50 ; 5 Jur. N. 8. 948 ; 7 W. R. 
569 ; 53 E. R. 980. 

Annotations Coned. Ncwill v. Newill (1871), L. R. 12 Eq. 
432. Refd. Re Smith, Prada v. Vundroy, [19101 1 Ch. 523. 

8794-. Devise of realty with power of sale — Gift of 
purchase-money to children.] — Testator devised a 
farm to liis two sons, with permission to dispose of 
it to certain persons, if they thought proper ; but, 
if it should not be sold, he bequeathed it, after the 
decease of either of his sons, to the survivor, A 
directed that, after the death of both, it should be 
sold, A the money divided equally between the 
children of his sons : — Held : the sons were only 
joint tenants for life with a power of sale ; they 
could make a good title, A give discharges for the 
purchase money ; they were joint tenants for life 
of the purchase-money ; A, upon the death of the 
survivor, it would devobve to their children. — 
Breedon v. Breedon (1830), 1 Russ. A M. 413 ; 
8 L. J. O. 8. Ch. 104 ; 39 E. R. 159. 

8795. Direction that all property should be at 
disposal of wife for herself & children.”] — Testator, 
by his will, directed that all his property should be 
” at the disposal of his wife, for herself A children ” : 
—Held : there was no joint tenancy between the 
widow A children ; but the widow, though not 
entitled to the property absolutely, had a personal 
interest in it ; A, as between herself A her children, 
was either a trustee of the fund with a large 
discretion as to the application of it, or she had a 
power in favour of the children subject to a life 
interest in herself. 

1 have not been referred to, nor have 1 found, 
any case in which the terms of a gift of personalty 
have been the same as in this will, but there are 
many in which rules A principles have been 
established, which appear to me to lead to the 
conclusion that the children do not take interests 
in possession in the property as joint tenants with 
their mother, which would give the same effect 
to the words used as if the gift had been simply 
to the mother A her children, although even in 
such a gift a very slight indication of intention 
that the children should not take jointly with the 
mother, has been thought sufficient to enable the 
ct. to decree a life estate to the mother with 
remainder to her cliildren (Lord Cottenham, C.). 
— Crockett v. Crockett (1848), 2 Ph. 553 ; 17 
L. J. Ch. 230 ; 10 L. T. O. 8. 409 ; 12 Jur. 234 ; 
41 E. R. 1057, L. C. ; revsg. (1842), 1 Hare, 451. 

Annotations : — Consd. Webb v. Wools (1852), 2 Him. N. S. 
267. Apld. Hart v . Tribe (1854), 18 Beav. 215. Consd. 
Alexander v. Alexander (1850), 27 L. T. O. S. 333 ; Smith 
r. Smith ( J 850), 2 Jur. N. S. 907. Apld. Ward c. Grey 
(1859), 20 Beav. 485. Distd. Bibby v. Thompson (No. 1) 
(1803), 32 Beav. 04 0. Consd. Lam be r. Karnes (1871), 
0 Ch. App. 597 ; Newill v. Newill (1872), 7 Ch. App. 253. 
Distd. Hicks v. Ross (1872), L. R. 14 Eq. 111. Refd. 
Hodgson v. Green (1812), 11 L. J. Ch. 31 2; Thorp v. 
Owen (1843), 2 Hare, OUT ; Byne r. Blackburn (1858), 20 
Beav. 41 ; Salmon r. Thl marsh (1859), 5 Jur. N. S. 1380 * 
Jzod v. lzod (1803), 1 New Rep. 4 02 ; Armstrong v. 
Armstrong (1869), 38 L. J. Ch. 403 ; Greene v. Greene 
(1809), 17 W. R. 487. 

8796. Gift to A. “ but in case he should die 
leaving lawful issue ” to A.’s children.]— Testatrix 
bequeathed a legacy to A., liis exors., etc., “ but 
in case he should die leaving lawful issue,” she 
bequeathed it to A.’s children. A. survived 
testatrix : — Held : A. took a life interest only. — 
Johnston v. Antrobus (1856), 21 Beav. 556- 
52 E. R. 974. 

8797. Gift to A. with interest for life — Interest to 
children on parent’s death.] — Bequest of £140 to 
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A., the interest to be paid to her during her life, & 
at her death to be paid to her children, followed by 
the appointment of a trustee, & by a direction, not 
limited to her life, to pay her the interest : — Held : 
A. took a life interest only, & not an absolute 
interest subject to the gift to her children . — Re 
Graham’s Will (1804), 33 Beav. 479 ; 55 E. R. 
454. 

Annotation : — Reid. Orozier v. Orozier (1873), L. It. 15 Eq. 
282. 

8798. Gift to A. “ tor benefit of herself & 
children.”] — Testator, by will, gave all his estate, 
which consisted wholly of personalty, or of real 
estate distributable as personalty, to his wife 
absolutely, “ for the benefit of herself A children ” ; 
A appointed her extrix. of his will. He left his 
wife A six children surviving. The widow 
proved the will, A died. During her lifetime one 
of the children, a daughter, married A died : — 
Reid : the children took as joint tenants, A, 
semble : the wife took only an estate for life. — 
Armstrong v. Armstrong (1809), L. H. 7 Eq. 
518 ; 38 L. J. Ch. 403 ; 20 L. T. 770 ; 17 W. R. 
570. 

Annotations : — Consd. Nowill v. Newill (1872), 7 Ch. App. 
253 ; Baillie v. Trehamo (1881). 17 Ch. D. 388; lie 
Hill, Public Trustee v. O ’Donnell, 119231 2 Ch. 259. Reid. 
lie Butler *8 Trusts, Hughes v. Anderson (1888), 38 Ch. D. 
286. 

8799. Gift to A. & such children as should attain 
specified age.] — Testatrix gave £1,400 to trustees 
in trust to pay the income to M. for life, A the 
capital to her children, excluding her two eldest 
sons, who should survive her A attain twenty-one. 
She also gave £1,500 to each of her two eldest 
sons, A the residue to M. A such of her children, 
including the two eldest sons, as should attain 
twenty-one : — Held : M. took a life estate in the 
residue, with remainder to such of her children 
as should attain twenty-one.' — Re Owen’s Trusts 
(1871), L. R. 12 Eq. 310 ; 25 L. T. 489. 

Annotation : — Refd. Newill r. Newill (1871), L. TL 12 Eq. 
432. 

8800. Gift In trust for A. & children — A. to take 
income until youngest child attains specified age.] — 

Testator gave his property to trustees for the 
benefit of his daughter “ for her use A- the use of ” 
certain of her children for their education, etc., 
adding a direction that his daughter should only 
use the income until the youngest child attained 
twenty-one, or married. Six of the children 
specified attained twenty-one, A survived their 
mother : — Held : there was a gift of the income to 
the daughter for life, subject to the trust for the 
education, etc., of her children, A a gift of the 
capital at her death to the six children as joint 
tenants. — Re Whitty, Evans v. Evans (1881), 
43 L. T. 692. 

8801. Gift to A. & children.] — Re Morse, Morse 

v . Morse (1902), 46 Sol. Jo. 280, C. A. 


Sub-sect. 14. — Gift to a Person and on 
his Decease to his Children. 

A. Realty. 

8802. Children take In remainder.] — Wild’s 
Case, No. 8728, ante. 

8803. .] — Devise to A. for life, then to the 

children of A. successively A their heirs, A if A. 


die without issue then to B. (son of the elder 
brother of A.), in fee: — Held : A. only took an 
estate for life. 

In the present case it is not only said after his 
decease, but after the determination of the former 
estates, which plainly shows that the devise to 
the children was intended as a remainder in the 
present case (Willes, C.J.). — Ginger d. White 
v. White (1742), Willes, 348 ; 125 E. R. 1208. 

Annotations:— Apld. Goodtitle d. Cross v. Wodhull (1745), 
Willes, 592. Consd. Lees t>. Mosley (1835), 1 Y. & C. Ex. 
589. Distd. Franks v. Prieo (1840), 3 Beav. 182. Apld. 
Towns v. Wentworth (i858), 11 Moo. 1*. C. C. 526. Consd. 
Tyrone v. Waterford (1860), 1 De G. F. & J. 613. Refd. 
Murthwaito v. Jenkinson (1823), 2 B. & C. 357 ; Ellioombe 
v. Gompertz (183 7),. 3 My. & Cr. 127 ; Foster v. Hayes 
(1855), 4 E. & B. 717 ; Woodhouse v. Herrick (1855), 1 
K. & J. 352 ; Pride v. Fooks (1858), 3 De G. & J. 252 ; 
Tinwfln LowJh n8K4). 9 Ami. Gas. 890. 


8804. Devise to A. for life, & after 

her death to B. A her children of her body begotten 
or to be begotten by C. her husband, A their heirs 
for ever ” one child being bom at the time this 
creates a joint tenancy between B. A her children. 
—Oates d. Hatteri/ey v. Jackson (1742), 2 
Stra. 1172 ; 7 Mod. Rep. 439 ; 93 E. R. 1107. 


Annotations: — Folld. Bridge v. Yates (1842), 12 Sim. 045. 
Consd. Konworthy v. Ward (1853), 11 Hare, 196. Refd. 
Doc d. Phipps v. Mulgrave (1793), 5 Term ltcp. 320 ; 
Jeffrey v. Honywood (1819), 4 Madd. 398 ; Heron v. 
Stokes (1845), 12 Cl. & Fin. 161 ; Koper v. Koper (1867), 
36 L. J. C. P. 270. 

8805. — — A devise of all testator’s real 
estate in A. to B. during life, A at B.’s death to 
the children of B. with remainder over, gives 
either an estate tail to B. or an estate for life to 
B. remainder in tail to the children of B. — Hodges 
v. Middleton (1780), 2 Doug. K. B. 431 ; 09 
E. R. 276. 

Annotations : — Consd. Seale v. Barter (1801), 2 Bos. & P. 
4 85. Distd. Doe d. Liversage v. Vaughan (1822), 5 B. tk 
Aid. 464. 


8806. — — .] — Devise to two jointly, to be 
divided between them, for their natural lives, A 
after their decease, to such child A children of the 
two, of their bodies lawfully begotten, share A 
share alike ; A in failure of such issue, to such 
child of W. there being a child of one of the two 
living at the time of the devise, A death of tes- 
tator; this devise creates an estate for life in the 
two, A the same in the child A the remainder over 
failing, the heir-at-law of testator took the fee.— 
Doe d. Tooley v. Gunniss (1812), 4 Taunt. 313 ; 
128 E. R. 350. 

8807. — — .] — A. devises his estate to the use 
of his son B. for his life ; from A after his decease, 
to the use of all the children of B.’s body, lawfully 
issuing exclusive of his eldest son their heirs A 
assigns for ever, as tenants in common : But in 
case B. shall die without leaving any lawfully 
begotten child or children, or issue of any such 
child etc., then over. A. dies, A B. sullers a 
recovery to the use of himself in fee : — Held : 
B. had, at the time of his death, only a life estate 
in the premises. — S mith v. Hoklock (1816), 2 
Marsh. 405 ; 7 Taunt. 129 ; 129 E. R. 52. 

8808. .] — Where testator bequeathed a 

burgage tenement to his nephew, J., for life, A 
from A after his decease, to all A every the child 
A children of J. lawfully begotten, or to be be- 
gotten, whether sons or daughters, they, if more 
than one, to take, as tenants in common, in equal 
shares A proportions ; A for want of such issue, 
to his own right heirs for ever :—Hcld : under 
this devise, J. took only an estate for life, A that 


PART XVI. SECT. 19, SUB-SECT. 14. 

—A. 

o. Gift to A., & after her decease 
to her eldest surviving son — Absolute 


estate with executory gift over or gift for 
life.] — Camtbkll v. Bkown (1917), 17 
8. K. N. S. W. 425 ; 34 N. S. W. W. N. 
162— AUS. 

p. Trust to convey to children of 


all sons & daughters or such of them as 
should leave issue him or her surviving.] 
— He Eddington (1921), 17 Tae. L. K. 
70.— AUS. 

q. Gift to A. for life “ d: to her children 



Part XVI. — Construction. 


1023 


after his death, his children took only estates for 
life as tenants in common. — Doe d. Liversage v. 
Vaughan (1822), 6 B. & Aid. 404 ; 1 Dow. A By. 
K. B. 62 ; 100 E. R. 1200. 

8800. .1 — The rule established in numerous 

cases, that a bequest to A. A in case of his death 
to B. gives A. an absolute interest in case he sur- 
vives testator, is not to be extended to devises of 
real estate. Accordingly, upon a devise of a 
certain share of a real estate to testator’s sisters, 
M. A L., share A share alike ; “ & in case of tlieir 
demise,” to be equally divided amongst their 
children, or their lawful heirs : — Held : the sisters 
took estates for life only, with remainder to their 
children as tenants in common in fee. — Bowen 
v. Scowcroft (1837), 2 y. A C. Ex. 040 ; 7 L. J. 
Ex. Eq. 25. 

8810. .] — Re Laverick’s Estate, No. 8592, 

ante. 

8811. .] — Devise to the use of L. for life. 

with remainder to the use of his child or children ; 
but if he should die without leaving such issue, 
then over : — Held : the will being made before 
1838, the children took estates for life only. — 
Re Pollard’s Estate (1803), 3 De G. J. A Sm. 
541 ; 2 New Rep. 404 ; 32 L. J. Oh. 057 ; 8 L. T. 
710 ; 11 W. li. 1083 ; 40 E. R, 740, L. JJ. 

Annotations : — Refd. Yarrow v. Knightly (1877), 36 L. T. 

907 ; Re Jones, Last v, Dobson, [1915] ] Ch. 216. 

8812. .] — Testator gave freehold, copy- 

hold, A leasehold estates to his daughter for life, 
A should she live to become marriageable, leaving 
a child or children, for the support A maintenance 
of such child, if there was only one, A if more than 
one in fair A equal proportion “ for A during 
the term of tlieir natural lives, A in like manner 
to tlieir children A children’s children each family 
having among them the father’s or mother’s 
shares, with a gift over on the death under twenty- 
one or before marriage of his daughter : — Held : 
the daughter took an estate for life only, A not an 
estate tail. The limitations after the daughter’s 
life estate were not- all void, but her children, if 
she left any, would take life estates. — Hampton 
V. Holman (1877), 5 Oh. D. 183; 40 L. J. Oh. 
248 ; 3(5 L. T. 287 ; 25 W. R. 450. 

Annotations:— Refd. Re Harvey, Peek v. Savory (1888), 

39 Oh. D. 289 ; Re Rising, IUsinp v. Rising, [1904] 1 Ch. 

533 ; Re Mortimer, Gray v. Gray, [1905] 2 Ch. 502. 

8813. .] — Where there was a devise to R. 

A J. as tenants in common “ A in their respective 
proportions to their children, or according to 
then’ wills ” ; A at the date of the will .T. had 
children, but R. had none : — Held : not to be a 
devise of estate tail, or a gift to the children 
together with their parent, but to be a gift in fee 
simple to R. A J. as tenants in common, with a 
superadded executory devise at the death of each 
to his children or to his devisees. — He Buck- 
master’s Estate (1882), 47 L. T. 514. 

Annotation : — Apld. Re Jones, Lewis v. Lewis, [1910] 1 Ch. 

167. 

8814. .] — Testator devised A bequeathed 

all his real A leasehold estate to his wife for life, 
A after her death ns to two-fifths to his son, A 
as to three-fifths to his two daughters “ in two 
equal shares, share A share alike, A to the child 
or children of the three children. In case of any 
of my children dying A leaving no legal issue the 
share or shares of those dying to be given to the 
surviving child or children of such as will be 
dead.” Testator left real A personal estate. One 


grandchild of testator was born during the lifetime 
of the widow, the tenant for life, A several grand- 
children were born after her death : — Held : the 
rule in Wild's Case , No. 8728, ante , did not apply, 
the grandchildren of testator did not take con- 
currently with their parents, but the share of each 
child of testator was subject upon the death of 
the child to an executory bequest or limitation 
over to his or her children, A was also subject to 
the provision in the will to take effect in case 
of any child dying A leaving no legal issue. — 
Re Jones, Lewis v. Lewis, [1910] 1 Ch. 107 ; 79 
L. J. Ch. 34 ; 101 L. T. 549. 

8815 . Unless contrary intention indicated.] 

—Anon. ( circa 1500), Beni. 30 ; 73 E. R. 953. 

8816. .] — Anon. (1504), 1 And. 43 ; 

1 123 E. R. 344. 

Annotation : — Reid. King v. Moiling (1672), 3 Keb. 95. 

8817. .] — Jones v. Lego (1743), 9 

Mod. Rep. 401 ; 88 E. R. 574 ; sub nom. Ives 
v. Legge, 3 Term Rep. 488 n., L. C. 

Annotations: — Distd. Doe d. Comberbach v. Perryn (1789), 

3 Term Rep. 484. Consd. R. v. Stafford (1800), 7 East, 

521. Dista. Hampson v. Brandwood (1815), 1 Madd. 381. 

Consd. Doe d. Todd v. Duesbury (1841), 8 M. A W. 514. 

Reid. Doe d. Dacro x>. Dacre (1798), 1 Bos. & P. 250 ; R. v. 

Chertsey & Steward (1806), 3 Smith, K. B. 459 ; Driver 

v. Frank (1814), 3 M. A S. 25 ; Foster v. Hayes (1853), 

2 E. A B. 27. 

8818. .] — Hodges v. Middleton, No. 

8805, ante. 

8819. .] — Devise of an estate to trus- 

tees in trust to permit devisor’s six children, A., 
B., C., D., E., F., B. being a daughter, A the 
others, sons, to receive a sixtli part each, of the 
rents during their life A lives, A after their respec- 
tive deceases, to permit the child or children of 
the child so dying to receive the rents of the 
share of the child so dying in equal shares A pro- 
portions ; A so on in like manner from children 
to children : in case either of devisor’s children 
should die without leaving issue, the rents of the 
child so dying to go to the survivor or survi vox's. 
A., C., E., A F. died without issue, A B., leaving 
a son A two daughters : — Held : the devisor’s 
children took estates tail ; upon the death of A., 
0., E., A F., their shares accrued to D. as sur- 
vivor, A B.’s son was only entitled to one-sixth. 
— Wollen v. Andrewes (1824), 2 Bing. 120 ; 9 
Moore, C. P. 248 ; 2 L. J. O. S. C. P. 145 ; 130 
E. R. 253. 

Annotation : -Distd. Doo d. Gallini v. Gallini (1833), 5 B. A 

Ad. 621. 

8820. — .] — Testator devised all his 

share of his two estates in W. to his daughter 
E. B. for life, A at her decease to J. B., her husband, 
during his life ; A at the decease of his son-in-law 
J, B. he directed that the whole legacy to him 
should go to his grandson W. B. A to his children 
lawfully begotten, for ever ; but in default of 
such issue at his decease to testator’s grandson 
A. B., his heirs A assigns for ever : — Held : W. B. 
took an estate tail in the shares of the estates in 
W. — Broadhurst v. Morris (1831), 2 B. A Ad. 
1 ; 9 L. J. O. S. K. B. 27 ; 109 E. R. 1044. 

Annotations : — Consd. Ex p. Davies (1851), 2 Sim. N. S. 114 ; 

Parker v. Birks (1854), 1 K. A J. 156. Refd. Webb v. 

Byng (1856), 2 K. A J. 669. 

8821. .] — Testator, after premising 

that, should his daughter die unmarried, he would 
not have his estate sold or frittered away after 
her decease, or left to any body who would not 
reside on it, hut that it should be entailed, A 


if any at her death ” — Gift over if no 
children to testator's son d> daughter.) — 
Land was devised to A. for life “ A 
to her children if any at her death,” 
if no children to testator’s son & 


daughter. A. had no children when 
the will was mado : — Held : the devise 
to A. was not of an estate in tall, but 
on her death her children took the fee. 
— Grant r. Fuller (1902), 33 S. C. R. 


34.— CAN. 

r. Gift to A . for life, <£- then to his chit- 
drenin priority — Gift over on death of A. 
unmarried .] — Re Pennefather, Savile 
v. Savile, 11896] 1 I. It. 249.— IR. 
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Sect, 19 . — Quantity of interest given : Sub -sect, 14, 
A. & B. ; sub-sect. 15, A.] 

residence be made the absolute groundwork of 
such entail ; devised all his real estate to trustees 
& their heirs : “ But to permit, nevertheless, my 
daughter, 8. J. not only to receive the rents 6c 
profits thereof to her own use, or to sell or mort- 
gage any part, but also to settle on any husband 
she may take the some or any part thereof for 
life, should he survive her, but not without his 
being liable to impeachment for waste or non- 
residence, or neglecting necessary repairs. But 
should my daughter have a child, I devise it to 
the use of such child, from & after my daughter’s 
decease, with a reasonable maintenance for the 
education, etc., of such child in the mean time. 
Should none of these cases happen,” he then 
devised the estate after his daughter’s decease 
to trustees to preserve contingent remainders for 
the use of his nephew, on condition of residence, 
or of giving security for his residence when of 
age, if he should be a minor when the remainder 
vested There were other remainders over. He 
added, that he did not will to restrain his daughter 
as a tenant for life, but that in case of misconduct 
in any of the remaindermen, she might, by the 
advice or consent of the trustees, set aside such a 
one by her will. He further added, ” I recom- 
mend it to my daughter, for want of issue to her- 
self, not to leave in legacies above £600 6c that 
out of my charge on N. which I have also articled 
for, 6c entail the rest for the further support of 
this house ” : — Held : the word “ child ” in this 
devise was nomen collcciivum ; the daughter took 
an estate tail ; the estate during her life & after 
her decease were not of different qualities ; 6c, 
a recovery suffered by her after testator’s death, 
was valid. — Doe d. Jones v. Davies (1832), 4 
B. 6c Ad. 48 : 1 Nev. & M. K. B. 654 ; 1 J,. J. 
lv. B. 244 ; 110 E. B. 371. 

8822. .] — Devise of a copyhold to 

trustees Sc the survivor of them, Sc the exors. & 
administrators of such survivor for ever, upon 
trust, out of the rents A, profits, to pay certain 
yearly charges, Sc the residue to T., for life ; Sc 
from 6c after his decease, to pay the residue as 
aforesaid to T.’s children, 6c so on for ever ; & 
for want of children lawfully begotten, to testa- 
trix’s daughters : — Held : T. took an equitable 
estate tail under this devise. — Trash v. Wood 
(1839), 4 My. & Or. 324 ; 9 L. J. Ch. 105 ; 4 Jur. 
669 ; 41 E. H. 126, L. C. 

Annotations : — Refd. Malllnson r. Siddle (1870), 39 L. J. Ch. 
426 ; lie Hudbon, Canada v. Hudson, {1908] 1 Ch. 600. 

8823. .j — D., being seised in fee, by 

will, executed before 1838, devised to his niece 
E. ” for her life only ” ; “ should she marry, 

Sc have issue, then to go to her children ; or, if 
she have no issue, then to go to ” F. W., ” my 
nephew 6c exor. Should he have no issue, then 
to go to my niece ” II. : “ 6c, furthermore, it is 
my desire that the freehold shall never be sold 
or mortgaged, but shall remain, independent of 
any husband perpetually in some branch of my 
family.” After D.’s death, E. married pltf., had 
children by him, 6c died. From a day before the 
death of testator, till after E.’s death, the land 
had been on lease from year to year, to the same 
tenant, at an annual rent : — Held : E. took an 
estate tail by the will. — Voller v. Carter (1854), 

4 E. & B. 173 ; 24 L. J. Q. B. 56 ; 24 L. T. O. 8. 

93 ; 1 Jur. N.S. 278 ; 3 W. R. 22 ; 119 E. Ii. 67. 
Annotation Apld. Colon v. Witt (1856), 2 Jur. N. S. 1220. 


8824. .] — Beaver v. Nowell, No. 

8776, ante. 

8825. — .] — Tyrone (Earl) v. Water- 

ford (Marquis), No. 8777, ante. 

8826. .J — (1) Testator bequeathed the 

entire income of lus estate to his wife during her 
lifetime, 6c after her decease he devised a freehold 
farm to his son “ during his lifetime 6c afterwards 
to his children, if any. Should my son leave no 
issue, then the farm shall return to my two 
daughters, E. M. P. 6c O. M. H., 6c to thoir issue 
afterwards ” : — Held : there was imported into 
the gift to the son a gift to the heritable blood 
generally, Sc the rule in Shelley's Case, No. 7798, 
ante, applied, 6c the son took an estate tail, subject 
to the life interest of testator’s widow. 

(2) Testator gave all his residuary personal 
estate subject to the life interest of his wife, 
equally between his two daughters, E. M. P. 6c 
O. M. H. Sc their respective issue Held : 4 ‘ issue ” 
was not a word of limitation but the issue took as 
purchasers, 6c, the residuary personal estate went 
in moieties, one moiety to each of the daughters 
6c her issue, 6c all the issue who came into exist- 
ence before the period of distribution - namely, 
the death of the tenant for life- — would take in 
competition with their mother . — He Hammond, 
Parry v. Hammond, [1924] 2 Ch. 276 ; 93 L. J. 
Ch. 620 ; 131 L. T. 632 ; 68 Sol. Jo. 706. 

B. Personalty. 

8827. Children take as joint tenants.] — Testa- 
trix willed that, after payment of her legacies, the 
whole of her property should he given to her sister 
M., to be hers independent of any husband ; A- 
earnestly recommended her to take such measures 
as she might deem best for making it sure that 
whatever she might inherit might go at her decease 
to her childr en : — Held : the children on their 
mother’s death were entitled to the property as 
joint tenants absolutely. — C holmondeley r. 
Cholmondeley (1845), 14 Sim. 590; 60 E. R. 
487. 

8828. .J— Under the following bequest : 

“ all my lawful debts to be paid, Sc the remainder 
for my daughter ; Sc at her decease, to be left to 
her children ” : — Held : the children took as joint 
tenants. — M ence v. Bagster (1850), 4 Do (1. 6c 
Sm. 162 ; 64 E. R. 780. 

Annotations: — Apld. Kenworthy v. Ward (1853), 11 Haro, 
196 ; Noble v. Stow (1859), 29 Doav. 109. 

8829. — — .J — Testator gave all his property, 
subject to his debts, to liis wife, ” her heirs, exors., 
administrators, or assigns, to 6c for her sole use 
6c benefit, in full confidence that she will, in every 
respect, appropriate 6c apply the same unto or for 
the benefit of all my children ” ; Sc testator 
appointed his wife extrix. Testator, by a codicil, 
after alluding to having built two houses, desired 
that his property in that estate should be disposed 
of to his wife for the same intents & purposes as 
in his will his other property was directed to be 
apjrlied to : — Held : the widow took a life interest 
in the property, with power of appointment among 
the children, & in default of appointment the 
children took as joint tenants absolutely. — 
Wage v. Mallard (1851), 21 L. J. Ch. 355 ; sub 
nom. Ware v. Mallard, 18 L. T. O. 8. 194 ; 16 
Jur. 492. 

Annotations : — Refd. Ilowarth v. Dowell (1860), 6 Jur. N. S. 
1360 ; Bhovelton v. Shovolton (1 803 )» 3 2 Beav. 143 ; 
Curnick v. Tuoker (1874), L. U. 17 Eq. 320 ; Fordham v. 
Hpelgkt (1875), 23 W. It. 782. 

8830. A bequest of residuary personal 
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8827 i. Children take as joint tenants.]— Queensland Trustees, Ltd. v. Gray, [1927] St. It. Qd. 68.— AUS. 
8827 ii. •)— Re Brown Estate, [1920] 1 W. W. K. 264 ; 50 D. L. li. 550 ; 13 Saak. L. It. 106.— CAN. 
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estate to A. for life, So should she have a child or 
children, then to it or them for ever. After the 
death of testatrix A. married So had issue : — Held : 
pursuing the intent of the gift, So by analogy to 
estates created by way of use or devise, as dis- 
tinguished from estates raised by conveyance 
at common law, the children of A . notwithstanding 
their interests vested necessarily at different times 
as they came into ease, took as joint tenants. — 
Kenworthy v. Ward (1858), 11 Hare, 196; 1 
Eq. Kep. 389 ; 22 L. J. O. S. 92 ; 17 Jur. 1047 ; 1 
W. It. 493 ; 68 E. It. 1245. 

Annotations : — Consd. Hand v. North (1803), 3 New Rep. 

239. Apld. Ruck v. Barwise (1865), 2 Drew. & Srn. 510. 

8831. .] — Bequest to A., with a direction 

that if she should leave children, “to be left to 
them ” : — Held : this was a gift to the children of 
A. who survived her in joint tenancy. — Noble v. 
Stow (1859), 29 Beav. 409 ; 5 Jur. N. S. 1115 ; 7 
W. It. 709 ; 54 E. R. 685. 

8832. .] — A money fund was bequeathed to 

be invested in stock to pay an annuity to A., “ the 
principal to go to her children at her death ” : — 
Held : a joint tenancy. — Williams v. IIensman 
(1861), 1 John. So H. 540 ; 30 L. J. Ch. 878 ; 5 
\j. T. 203 ; 7 Jur. N. S. 771 ; 70 E. It. 862. 
Annotations : — Consd. Bennett- v. Houldsworth (1911), 104 

L. T. 301. Mentd. lie Wilks, Child v. Bulmer, [1801 J 

3 Ch. 59 ; Palmer v. Rich, [1897] 1 Ch. 131. 

8833. — — .] — Devise to daughter for life, <fc 
afterwards to her children or heirs for ever : — 
Held ; the children took as joint tenants. — 
Ruck v. Barwise (1865), 2 Drew. So Srn. 510 ; 
35 L. J. Ch. 16 ; 12 L. T. 841 ; 13 W. R. 1016 ; 
62 E. R. 713 ; sub nom. Buck v. Barwise, 6 
New Rep. 375. 

8834. .J Morgan v. Britten, No. 8101, ante. 


Sub-sect. 15.— Gut to a Person and His Issue. 


A . Realty . 

8835. Estate tail created.] — Devise of land to C. 
& the issue of his body living at his death ; So for 
want of such issue to pltfs. : — Held : C. took an 
estate tail.— Oxford University v. Clifton 
(1759), Amb. 385 ; 1 Eden, 473 ; 27 E. It. 257. 
Annotation : —Consd. W T oodhouso v. Herrick (1855), 1 

K. J. 352. 


8836. .]■— - Testator gave So devised as 

follows : “1 give bequeath in trust to my 

brother E. the remainder of my property of 
whatsoever kind, to assist him to bring up, to 
educate, So provide for tho children of my lato 
brother J. that is to say nephews G., E., B., So J. 
When my youngest nephew attains the age of 
twenty-one years, it is my will that all my pro- 
perty be equally divided amongst my nephews, or 
their lawful issue, share & share alike.” Testator’s 
nephew E., died an infant, unmarried, <fc without 
issue, before his brother J. the youngest nephew of 
testator, attained tho age of twenty-one : — Held : 
E. testator’s brother, took the legal estate in fee, 
with the trust attached, So the surviving nephew 
E. took a vested estate in tail. — Parkin v. ICnigiit 
(1846), 15 Sim. 83 ; 15 L. J. Ch. 209 ; 6 L. T. O. S. 
450; 10 Jur. 23; CO E. R. 548. 

Annotations : — Refd. lie Radford, Jones t\ Radford (1918), 
62 Sol. Jo. 604. Mentd. Doo d. Haw v, Earles (184G), 16 
L. J. Ex. 242. 


8837. .] — A. devised certain freehold So 

personal property to trustees, whom he also 
named exors., for payment of debts So legacies ; 


&, in the event of the property so devised being 
insufficient for that purpose he devised all other 
his messuages, etc., to the same trustees, intrust 
to sell the same to satisfy the debts So legacies, So 
to divide the residue, if any, amongst all his 
children. “ Provided, that, in case my personal 
estate So my lands, etc., herein first above devised, 
shall be sufficient to pay all my debts as aforesaid, 
then So in such case 1 give So devise to my son B., 
my dwelling-house, lands, etc., in F., for So during 
the term of his natural life,” remainder to his 
issue, &, in default of issue, to testator’s heir or 
heirs-at-law : — Held : the will gave B. an estate 
tail in the lands in F. ; So the devise was not 
void for remoteness, by reason of its being post- 
poned till after payment of debts ; but, inasmuch 
as the estate was given to B., not absolutely, but 
only in the event of the estate first devised to the 
trustees proving sufficient for the payment of 
debts, the allegation in the count, which imported 
an absolute devise to B., was not proved. — 
Kimington v. Cannon (1853), 12 C. B. 18 ; 22 
L. J. C. P. 153 ; 1 W. R. 291 ; 138 E. R. 806, 
Ex. Ch. ; affg. S. C. sub nom. Cannon v. Riming - 
ton (1852), 12 C. B. 1. 

Annotations : — Mentd. Austin t\ Llewellyn (1853), 9 Excli. 

276 ; Abergavenny v. Brace (1872), L. R. 7 Exch. 145. 

8838. .] — Testatrix gave her real estate in 

trust for her grandchildren (by name) So their issue, 
as M. F. should appoint, So in default of such 
appointment, upon trust for “ my aforesaid 
nephews So nieces So their respective lawful issue, 
& also the issue (if any) of M. F., So their several 
So respective heirs So assigns for ever ” as tenants 
in common. No nephews or nieces were 
mentioned in the will. M. F. died without appoint 
ing : — Held there was no gift by implication to 
the grandchildren So their issue So they took in 
tail. — Campbell v. Bouskell (1859), 27 Beav. 
325 ; 51 E. R. 127. 

Annotation : — Refd. Crampton r. Wise (1888), 58 L. T. 718. 

8839. .] — The mere addition of a limitation 

to the heirs, exors., administrators, So assigns of 
the issue will not prevent the word “ issue ” from 
operating as a word of limitation to give an estate 
tail. — Williams v. Williams (1884), 51 L. T. 
779 ; 33 W. R. 118. 

8840. .] — By his will testator, who died in 

1870, gave certain lands to be possessed by his 
son H. for his life, So on his death to revert to his 
issue in such proportions as he by his last will 
might direct, “ So in default of such issue him 
surviving, then to revert to his brother, 8., or his 
issue.” H. died without issue in 1914, his brother 
8. having predeceased him leaving three children, 
So one of those children had three children living 
at the date of II. ’s death. By his will 8. purported 
to dispose of the realty in question : — Held : the 
devise to 8. or his issue gave him an estate tail, 
the words being words of limitaton & not of sub- 
stitution. — Rc Clerkk, Clowes v. Clerke, [1915] 
2 Ch. 301 ; 84 L. J. Ch. 807 ; 113 L. T. 1105 ; 59 
Sol. Jo. 667. 

Annotation : — Distd. Re W hitehead, W'hitehead t\ Hemsley, 

11920] 1 Ub. 298. 

8841. Unless contrary Intention indicated.] 

— Doe d. Davy v. Burnsall (1794), 0 Term Rep. 
30 ; 101 E. R. 419. 

Annotations : — Apld. Doo d. Gilman r. Elvey (1803), 4 

East, 313. Consd. Crump d. Woolley v. Norwood (1815), 

7 Taunt. 362. Apld. Doe d. Herbert i\ Selby (1824), 2 

B. & C. 926 ; Loes r. Mosloy (1836), I Y. & C. Ex. 589 ; 

Denman i\ Jones (1867), 16 L. T. 787. Distd. Re Wilmot, 


PART XVI. SECT. 19, SUB-SECT. 15. 

—A. 

8836 i. Estate tail created.] — A will 
provided, after making several devises 
& bequests : ” Should either of my 

J. — VOL. XLIV. 


two sons die without issue, 1 wish that 
their shares should be divided among 
my surviving children ” : — Held, : the 
sons took an estate tail, &o not a tee 
simple subject to an executory devise 
over. — Little v . Billings, 27 Gr. 


353. — CAN. 

8835 ii. .] — Whitsitt v . Thomp- 

son, 12 I. Eq. R. 119.— 1R. 

8835 Ui. .] 


Hayes, 30. — IR. 


Ihwin v. Curr, 
3 v 
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Sect . 19 , — Quantity of interest given: Sub-sect, 16, 
A, <£* B, (a).] 

Wilmot v. Betterton (1897), 76 L. T. 415. Refd. Poe d. 

Cannon v . Huoastle (1849), 8 C. B. 876. 

8842. -.] — Under a devise to A., & 
to the issue of his body, his, her, or their, heirs, 
equally to be divided if more than one ; & if A. 
have no issue of his body living at his decease, then 
over : — Held : A. took at least an estate for life 
with a contingent remainder in fee to his issue, if 
any ; in which case the remainder over was also 
contingent, being a contingency with a double 
aspect, A whether A. took for life, with such 
contingent remainders, or whether he took an 
estate tail, the remainders over were equally 
destroyed by his having suffered a recovery before 
ho had any issue born. — Doe d. Gilman v. Elvey 
(1803), 4 East, 313; 1 Smith, K. B. 94; 102 
E. R. 851. 

Annotation : — Refd. He Wilmot, Wilmot v. Betterton (1897), 

76 L. T. 415. 

8843. — .] — Testator directed his trustees 

to pay a certain sum, in equal shares, amongst all 
the children of his son R., lawfully begotten, etc. ; 
but in case his son R. should die without leaving 
lawful issue, or leaving such issue, such issue being 
a son, should not live to attain the age of twenty- 
one years, or being a daughter, should not attain 
that age or be married, then upon trust to transfer 
the principal, in equal shares, between testator’s 
living daughters, A the issue of such as should be 
deceased, per stirpes. He then devised freehold, 
copyhold, & leasehold estates to his son A 
daughters, A their lawful issue respectively, in 
tail general, with benefit of survivorship to A 
amongst the issue respectively, as tenants in com- 
mon, A not as joint tenants : — Held : testator's 
children took life estates, as tenants in common, 
in the freehold A copyhold lands, devised by the 
residuary clause of the will ; A the grandchildren 
contingent remainders in tail general, by purchase, 
in the shares of their respective parents in the 
same lands, with cross-remainders in tail among 
such grandchildren respectively A cross-remainders 
in tail among their parents ; testator having used 
the words, “ issue of child or children ” as 
synonymous with sons or daughters of a child or 
children ; A the children A grandchildren respec- 
tively took corresponding shares in the leaseholds. 
— Cursham v. Newland (1835), 2 Bing. N. C. 58 ; 

1 Hodg. 272 ; 2 Scott, 105 ; 5 I.. J. O. P. 137 ; 
132 E. R. 25 ; subsequent proceedings (1838), 4 
M. A W. 101 ; (1839), 2 Beav. 145. 

8844. .J— - Bannister v. Lang, No. 
8863, post. 

8844a. Life Estate to parent — Remainder to issue 
— Accompanied by words of distribution.] — Brad- 
ley v. Cartwright (1867), L. It. 2 0. P. 511 ; 36 
L. J. 0. P. 218 ; 16 L. T. 587 ; 15 W. It. 922. 

Annotation'. — Expld. lUchardwon v. Harrison (1885), 1G 
Q. B. D. 85. 

Meaning of issue generally.] — See Sect. 17, sub- 
sect. 11, F. (rf), ante . 

B. Personalty . 

(a) In General. 

8845. Whether issue construed as word of 
limitation.] — A. by her will says, 1 give to my 
nieces F. A B. each one-half of the produce of bank 
stock A to their issue, A if either shall happen to 
die before the legacy became due to her, A leave 
no issue, the share of her so dying shall go to the 
survivor. F. died before the testatrix, leaving a 

PART XVi. SECT. 19, SUB-SECT. 15. 

— B. (a). 

SS45 i. Whether issue construed as 
word of limitation.] — Maxtor v . Youjno 


son, who has brought his bill for a moiety of the 
produce of the bank stock. The words “ leave 
no issue ” confine it to E.’s leaving no issue at 
the time of her death, A are relative to any child 
the legatee might have at her death, A therefore 
a moiety of the produce of the bank stock was 
decreed to the son of F. 

The word issue is capable of three senses. In 
one sense as a word of description to take in 
joint tenancy ; in another as a word of limitation ; 
A in a tliird as a description of the person in 
remainder (Lord Hardwicke, C.). — Lampley v . 
Blower (1746), 3 Atk. 396 ; 26 E. R. 1028, L. C. 
Annotation : — Consd. Lyon v. Mitchell (1810), 1 Madd. 467. 

8846. .] — Devise to testator’s widow, for 

life, with remainder to trustees A their exors., 
to pay costs, etc., A to divide the residue of the 
rents, amongst all testator’s brothers A sisters 
“ who should be living at the time of the decease 
of his, testator’s wife, A to their issue, male A 
female, after the respective deceases of his brothers 
A sisters, for ever ; to be equally divided between 
A among them ” : — Held : the words “ issue male, 
A female,” were to bo construed as words of limi- 
tation, A not of purchase ; A the children of a sister 
of testator who died in the lifetime of the widow, 
took no interest under the devise. A similar 
decision made witli respect to personal estate. 

The word “ issue ” is a word of limitation if the 
context of the will does not afford sufficient reasons 
to construe it otherwise (Lord Langdale, M.R.). — 
Tate v. Clarke (1838), 1 Beav. 100 ; 8 L. J. Cli. 
60 ; 48 E. R. 876. 

Annotations : — Apprvd. He Wynch’s Trust, Ex p. Wyneh 

(1854), 5 l>e G. JM. & G. 188. Refd. Woodhonse t\ Herrick 

(1855), 1 K. <Sc J. 352; Roddy v. Fitzgerald (1858), G 

H. L. Cas. 823. 

8847. — .j — Gift of stock in the public funds, 
upon trust to pay the dividends to the four 
brothers A two sisters of the testator, in equal 
shares, for their respective lives, A, after their 
respective deceases, to pay the dividends unto A 
amongst the eldest sons or son of liis brothers, A 
the survivors A survivor of them, for their lives 
or life, in equal shares A proportions, upon their 
attaining twenty-one, with a provision for main- 
tenance in the meantime ; A after the decease of 
such eldest sous or son, to pay the dividends unto 
A amongst the eldest male issue only for the time 
being of their bodies, ad infinitum, “for ever ” : — 
Held : (1) the bequests to the brothers A sisters 
of testator were valid ; (2) the bequests in re- 
mainder to the four eldest sons of the four brothers, 
each of whom had a son living at the death of 
testator, were valid ; but such eldest sons took 
absolute interests in their several shares of such 
stock ; (3) according to the language of the will 
the issue of the nephews would take, if at all, as 
pur chasers, but if the limitation to their issue male 
should be construed as words of limitation, the 
nephews would have taken a life estate only. 

To say that the limitation to the issue male of 
the nephew, was used by testator as words of 
limitation, is equivalent to saying that it was used 
testator for the purpose of describing the 
quantity of interest he intended the nephews to 
take (Wigram, V.-C.). — Harvey v. Towell (1847), 

7 Hare, 231 ; 17 L. J. Ch. 217 ; 68 E. II. 04 ; sub 
nom. Harney v . Towell, 12 Jur. 241. 

8848. Intention of testator .] — Re Wynch’s 

Trusts, Bx p. Wynch, No. 8853, post. 

Alternative gift.] — (1) In gifts 

3 8 sons dfc daughters or their issue — Death of 

children prior to execution of will - 1 *' * 

of issue to participate.] — He C 
(1911), 30 N. Z. L. It. 830. — N.Z. 


8849. 


(1901), 3 F. (Ct. of Sess.) 616; 

Sc. L. It. 343 8 S. L. T. 463.- -SCOT, 

t. Request of all property upon trust, 
ter alia, to sell & divide equally between 
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of personalty “ issue ” is not primd facie a word of 
limitation, & the question whether it is so is purely 
one of construction on each particular instrument. 

(2) The words “ & their issue ” or “ & their 
respective issue ” can be construed as an alter- 
native gift, although such gift is an original A not 
a substitutional one. 

A testator directed his real A personal estate 
to be sold at a certain period & equally divided 
amongst his then surviving children A their 
respective issue : — Held : “ issue ” was not a word 
of limitation ; the gift to the issue, though original, 
was alternative ; A the property was divisible 
per stirpes among the children of testator who 
survived the period of distribution & the surviving 
issue of children who had predeceased it. 

The reason is that an estate tail in the ancestor 
is the only way of providing for all the issue of tho 
ancestor, & the cts. have assumed that in a devise 
to one A his issue the whole line of issue is in- 
tended. . . . The word “ issue ” may in gifts of 
personal property be a word of limitation no one 
doubts, but, in my judgment, whether it be so or 
not is purely a question of construction on each 
particular instrument, the ct. which has to inter- 
pret such instrument being unfettered by any 
general rule. ... 

Lastly, do the children A issue of children sur- 
viving at the period of distribution take per 
capita , tho issue competing with their parents, 
or can I read the words “ A their respective issue ” 
as an alternative gift to the issue only of children 
who predecease the period of distribution ? It 
should be noticed that, if the wonts can be read 
as an alternative gift, such gift will be an original 
A not a substitutional gift, for no child can take 
unless he or she survives the period of distribution. 
There would appear to be no great difficulty in 
reading such words as “ A their issue ” or “ A their 
respective issue ” as an alternative A substitutional 
gift (Packer, .1.).— lie (’gulden, (’gulden r. 
Coulden, [1908] 1 Ch. 320; 77 b. ,T. Ch. 209; 
98 L. T. 389 ; 52 Sol. Jo. 172. 

Annotation : — Consd. lie Hammond, Parry v. Hammond, 

[ 192 J J 2 Ch. 276. 

8850. Effect of bequest — Primft facie parent & 
issue take jointly.] — Testator gave the share of one 
of his daugl iters, in his personal estate, to trustees, 
to pay the interest to his daughter for life, A after 
her decease to divide the same among “ her chil- 
dren A their issue, such children A their issue to 
be entitled as amongst themselves to the benefit 
of survivorship A accruer of surviving shares ” : — 
Held : all the, children A the issue of such children 
coming into esse during the life of the daughter 
were entitled to take after her death as tenants in 
common with benefit of survivorship.— Law v. 
Tiiorp 11858), 27 L. J. Ch. 649 ; 31 L. T. O. 8. 378 ; 
4 Jur. N. 8. 447 ; 6 W. R. 180. 

8851. .] — Be Wilmot, Wilmot v. 

Bjetterton, No. 8780, mite. 

8852. .J — Be Hammond, Barry r. 

Hammond, No. 8826, ante . 

8853. Life estate to parent — Remainder to 

Issue.] — (1) Bequest to A. a married woman of an 
annuity “ for her life A the issue from her body 
lawfully begotten on failure of which to revert to 
my heirs,” with a request that K. A C. would act 
as trustees for A. so that the annuity might le 
secured for her sole use A benefit : — Held : A. 
took an interest for life only with a gift in the 
nature of a remainder to her issue. 

(2) There is nothing in the decisions relative to 
the limitations of personal estate by which an 
absolute interest has been held to be given to the 
first taker, which obliges the ct. in construing 


bequests of personalty, where technical words are 
not used & the interest of the first taker is expressly 
confined to a life-estate, to act on principles 
derived from laws of tenure & not resting on 
intention. — Be Wyncii’s Trusts, Ex p . Wyncu 
(1854), 5 Do G. M. A G. 188 ; 1 Sm. & G. 427 ; 
2 Eq. Rep. 1025 ; 23 L. J. Ch. 930 ; 23 L. T. O. S. 
259 ; 18 Jur. 659 ; 2 W. R. 570 ; 43 E. R. 842, 
L. C. A L. J.T. 

Annotations: — As to (1) Folld. Goldney v. Crabb (1854), 19 
Beav. 338 ; lie Bank’s Trusts, Ex p. Hovill (1855), 2 

K. & J. 387. Consd. lie Andrew’s Will (1859), 27 Beav. 
608; Williams v. Lewis (1859), 6 H. L. Cas. 1013; 
Surridge r. Clarkson (1866), 14 w. K. 979. Refd. Herrick 
v. Franklin (1868), L. H. 0 Eq. 593. As to (2) Consd. lie 
Barker’s Trusts (1883), 52 L. J. Cb. 565. Generally, Refd. 
Law v. Thorp (1858), 27 L. J. Cb. 649 ; Jackson v. Calvert 
(1860), 1 John. & H. 235 ; Rc JealTroson’s Trusts (1860), 

L. It. 2 Eq. 276. 

8854. — — .] — Gift “ to survivors of 

a class A the issue of such survivor, such issue to 
take the parents' share only,” is a gift to the 
parents for life with remainder to their children, 
A not a substitutionary gift. — Parsons v. Coke 
(1858), 4 Drew 296 ; 62 E. E. 114. 

8855. .] — Devise of real A lease- 

hold estates together to A. for life, A after his 
decease to the mole issue of the body of A. in equal 
shares A proportions ; the leaseholds being the 
bulk of the property : — Held : A. took an estate 
tail in the freeholds & an estate for life only in the 
leaseholds. — J ackson v. Calvert (1860), 1 John. A 
H. 235 ; 70 E. E, 734. 

Absolute Interest to parent.] — 
Crawford v. Trotter, No. 7982, ante. 

8857. .] — Testatrix bequeaths all her 

estate A effects to R. H. A G. L. A the survivor of 
them, his exors., administrators A assigns, upon 
trust ; A after some specific dispositions, gives to 
R. IT. £50 A to G. L. all her plate, etc., & after 
directing that R. II. A G. L. shall retain their 
costs, & shall not be liable, except for wilful loss, 
A for payment of debts, etc., she gave the residue 
to J. 8. for life, A if he should leave issue, to 
descend to them ; A appointed R. IT. A G. L. her 
exors. J. 8. survived testatrix, A died without 
issue. His personal representative held to be 
entitled. — Wooixktt v. Harris (1821), 5 Madd. 
452 : 56 E. R. 968. 

Annotation : — Refd. Bussell r. Clowes (1846), 2 Coll. 648. 

8858. .] — A bequest to all the children 

of A. A their issue, share A share alike, A to be 
paid twelve months after testator’s decease, is an 
absolute gift to such children of A. as are living 
at testator’s death. — Butter v. Ommaney (1827), 
4 Russ. 70 ; 6 L. J. O. 8. Ch. 54 ; 38 E. R. 731. 
Annotations : -Folld. Pearson v. Stephen (1831), 5 Bli. N. S. 

203. Consd. Gray v. Gorman (1843), 2 Hare, 268; Rc 
Trustee Belief Act, Re Thompson’s Trusts (1854), 23 L. T. 
O. 8. 215. Distd. Rc Paulding’s Trust (1858), 26 Beav. 
263. Apld. lie Stanhope’s Trusts (1859), 27 Boav. 201. 
Consd. Boring v. Thomas (1861), 1 Drew. & r Sm. 497. 
Dbtd. Re Potter’s Trust (1869), L. B. 8 Eq. 52. Refd. 
Tytherleigh v. Harhen (1835), 5 L. J. Ch. 15 ; Bebb v. 
Beckwith (1839), 2 Beav. 308 ; Law r v. Thorp (1858), 27 
L. J. Oh. 619 ; Rc Coulden, Coulden v. Coulden, [1908] 1 
Oh. 320. 

8859. .] — Testator bequeathed all his 

personal property, not before disposed of by his 
will, unto his trustees, in trust for Ids five sons, 
“ A their respective issue (if any,) such issue to 
take per stirpes, A not per capita , to be divided 
amongst thorn in equal shares A proportions ; tho 
shares of such of them as shall have attained the 
age of twenty-one to be paid them respectively 
forthwith after my decease, A the shares of such 
of them as shall be under the age of twenty-one 
years to be paid to them when A as they shall 
respectively attain such age ” : — Held : this be- 
quest was an absolute gift to each of the sons of the 
fifth part of the property thus bequeathed, & if any 

3 u 2 
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Sect* 19.- — Quantity of interest given: Sub -sect. 15, 
B. (a) & (b); sub-sect. 10.] 

of the eons had died before testator the issue of 
such boh would take his share by substitution. — 

1 eabson Stephen (1831), 5 Bli. N. S. 203: 

2 Dow. & Cl. 328 ; 6 E. H. 750, L. C. 

A — F °m d L J)i 5 k v ' Lac y U845), 8 Beav. 214. 

® 132; Turner v. Oapel 

) 7 * i A, 1 58 1 1 Cr ^ U8!s , v ‘ 9°°P ep (1859), l John. & II. 
r °h i 1 llnr j ?«?<? 18(!3 >> 32 Bear. 605 ; Bolitho 
o’ \ft i n 865 iL 3 is 0 ; Hamphler v. Buck (1805), 
(No 2) HSQnwV t 1{ % F ,™ cr * MutheHon v. Goodwyn 

SSkSi/iBo&l 1 Oh. T 320. 77 : Iif Cou,deD ’ Couiden ”• 

8860 . .] — Testator bequeathed < he 

residue of his personal estate to his widow, in 
ust to apply the interest & proceeds for her own 
use, cz after her decease, he gave what should be 
remaining of such residuary moneys unto & equally 
among ah the daughters of T. & their issue with 
benefit of survivorship & accruer. T. had three 
daughters living at testator’s death. One of them 
died without issue in the lifetime of testator’s 
widow. The two others survived the widow 
had issue living at her death :—IIchi : the two 
survivmg daughters were entitled to the whole 
• e residue, absolutely.- — G ibbs v. Tait (1830), 

8 Sim. 132 ; 5 L. J. Ch. 341 ; 59 E. It. 53. 

Hogers t». Towsey (1845), 2 Holt, Eq. 

2<0 , Ite Couiden, Couiden v. Couiden, [1908] 1 Ch. 320. 

8861 . - — - ,] Testator directed his pro- 

peity to be divided between his children at twenty 
h ve share & share alike, & all moneys inherited by 
his daughters to be placed in the hands of trustees, 
to be settled on them for the sole use of themselves 
<fc then lawful issue : — Held : “ strict settlement ” 
was not intended by these words, but the money 
Inherited was to be settled upon tlic daughters 
then lawful issue, which would have the effect 
of giving to the daughters an absolute interest. — 
Samuel v. Samuel (1845), 2 Coop. lemp. Cott. 119 : 

47 E R H)82^ ’ 5 T. O. 34 » 9 Jur. 222 ; 

Annotation : — Reid. Holloway i\ Collier (1853), 1 W. it. 20G. 

8862 . — — - -Bequest of personalty to 

four daughters & their issue ” ; — Held : they 
took absolutely . — He Stanhope’8 Trusts (1859) 

27 Beav. 201 ; 54 E. B. 78. 

Annotatioiis .-—Retd. He Chaplin ’s Trusts (1803), 33 L. J. Ch. 

J 83 , Drakeford v. Drakeford (1803), 9 L. T 10 • lie 
Icatherstone u Trusts (1882). 22 Ch. D. 1 1 1 ; He Jackson 


& absolutely as to the personalty . — Bannister 
Lang (1867), 17 L. T. 

8864 . G. in ISU3 aevisea Her free- 

hold estates to the use of her grandson T. for his 
life, with remainder to z: of hie children as 
therein mentioned, &, in default of such issue, to 
the use of her four granddaughters (naming them) 
their heirs & assigns for ever, as tenants in common 
& not as joint tenants. Testatrix also bequeathed 
her leaseholds to trustees, after the decease of T. 
& in default of issue as above mentioned, upon 
trust for her four granddaughters & their issue 
upon trust for her four granddaughters & their 
issue equally, in such manner, shares, and propor- 
tions as she had thereinbefore directed respecting 
her freehold estate : — Held : the gift of 
leaseholds was absolute to the four persons 
tioned, the words, “ & their issue ” being incon- 
sistent with the general intention apparent in the 

\-1 Ll WIC UCtll/jU WJCiciimj of T. in 1809, without 
leaving any issue, the representatives of the four 
legatees, ail of whom were then dead, were held 
entitled absolutely to the leaseholds. — BUCKING- 
HAM v. Sellick (1872), 20 W. B. 764. 

(b) Gift Over on Death without Issue. 

See Sect. 20, sub-sect. 3, J. (c), post . 


Sub-sect. 6. — Devise to a Person and on his 
Decease to his Issue. 

8865. Issue construed as word of purchase.] — 
Blunicet v. Holmes (1001), 1 Keb. 29 ; 83 E. R. 
792 ; sub nom. Plunket v. Holmes, 1 Lev. 11 ; 
T. Baym. 28 ; 1 Sid. 47. 

Annotations:— Consd. Carter v. Barnadiflton (1718), 1 P. 
u niH. 505 ; Doo d. Planner v. Scudamore (1800), 2 Bos, 
&P- 289 : Crofts r. Middleton (185G), 8 Pe G. M. G. 
192. Refd. Kins V. Melling (1072). 3 Keb. 52; Lud- 
dington v. Kline (1697), 1 Ld. Baym. 203 ; Bamfleld v. 
hophmn (1703), Holt, K. B. 233 ; Lethieulier v. Tracy 
(1753), 3 Keny. 40. Mentd. Godbold v. Freestone (1694), 
3 Lev. 400 ; Poo d. Davies v. Gatacre (1839), 5 Bing. N. C. 
609; Egerton r. Brownlow (1853), 4 H. L. Cas. 1 ; 
Egerton v. Massey (1857), 3 C. B. N. S. 338. 

8866. .] — Mkure v. Meure, No. 7843, ap/c. 

8867. .] — Issue is either a word of purchase 


8863. 


or limitation as will best effectuate devisor’s 
H biers v. Ashworth ( 1883)," 62 • ’ Kinirsbo r\°V- ’ mtontion. Therefore where A. devised liis estate 
S 11 /?! 01 lo,; C ' 187 ; Ite Couiden, Couiden v. Couiden! ^ wo daughters to be equally divided between 

i--- • (h them, one moiety to one & her heirs, & the other 

moiety to the other for life, & after her decease to 
the issue of her body & her heirs for ever, & she 
had one child living at the time of the devise the 
second took only an estate for life, with remainders 
to her children, as purchasers. — Doe d. Cooper v. 
Collis (1791), 4 Term Rep. 294 ; 100 E. B. 1027. 
Annotations Refd. Loos v. Mosley (1836), 1 Y. & C. Ex. 
; ., Doe d * Cannon t\ Kucaetle (1849), 8 C. B. 876 ; 
Woodhouso v. Herrick (1855), 1 K. & J. 352. Mentd. 
Bturgo v. Sturge (1849), 12 Beav. 229. 

8868 . .] — Devise of certain freehold & 

copyhold lands & messuages at H., W. & S. to 
trustees to the use of devisor’s daughter, E. for 
life, &, after her decease, then to the use of the 
issue of her body lawfully begotten ; &, in default 
of issue, or in case none of such issue lived to 
attain the age of twenty-one years, then, as to 
the lands at H. over to devisor’s brother, S., for 
life, &, after his decease, then to the use of the 


. | , , Testatrix gave certain real 

A personai estate upon trust for aU her children 
after they should attain t wenty-one, share A share 
alike for their respective lives, & after the death 
* ny o them before attaining twenty-one, upon 
trust as to the share of the child so dying for the 
i^sue of such child m equal shares & proportions, 
their respective heirs, exors., administrators, & 
assigns, but if there should be but one such child 
who should attain the age of twenty-one, which 
event happened upon trust as to the whole 
property for such child for life with remainder in 
trust for the issue of such child, & their respective 
heirs, exors., administrators, Ac assigns as tenants 
in common .-Held : the word issuT was to be 
a® a of purchase, & testatrix’s only 
child took an estate for life with remainder to her 
issue as tenants in common in fee as to the realty, 

PART XVI. SECT. 19, SUB-SECT. 16. 

8865 i. Issue construed as word of 

?vv /, y?o\t;% Ac 1 AI{ I NEY , v - Maoart- 
m.y. I19U8] V. L. K. 649. — AUS. 

8865 ii. .] — Kino v. Evans 


v. 


(1895), 24 S. C. K. 356.-CAN. 

8865 iii. .) — Keatinu v. Keat- 


L. & G. temp. Plunk. 291.— IR. 

uJ? 865 — *1 — Patterson 

Stevens, 20 N. Z, L. II, 104.— N.Z. 

_ 5? f ®J v - — —J— Be Howe, Newsome 
v. Brechin, 32 N. Z. L. It. 1281.— N.Z. 

a. Quantity of interest of wife, in 
case of gift to her, db at her death to her 


children .] — Testator by his will gave 
all his property, real & personal, to his 
wife ; at her death to be equally 
divided between her children Held : 
the wife took a life interest in the real 
estate & on absolute interest in the per- 
sonal estate. — Ite. Jeffs, G oddfellow 
v. Jeffs, 10 N. Z. L. IL 496.— N.Z. 
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issue of his body ; &, in default of issue, or in 
case none of such issue lived to attain the age of 
twenty-one years, then to devisor’s brother H. for 
life, & after his decease, then to the issue of his 
body lawfully begotten ; A, in default of issue, 
then to devisor’s sister E., her heirs A assigns for 
ever ; A, as to the lands at W., upon the death 
of E. without issue, or, if issue, they should not 
live to attain the age of twenty-one years as 
aforesaid, to his brother H., his heirs A assigns ; 
A, after the death of E., without issue as aforesaid, 
all the messuage at S. to his sister E., her heirs A 
assigns : — Held : E. took an estate for life in the 
premises. — Merest v. James (1820), 1 Brod. A 
Bing. 484 ; 4 Moore, C. P. 327 ; 129 E. It. 809. 

Annotations: — Consd. Slater v. Dangerfleld (1846), 15 M. & 

W. 263. Reid. Measure r. Geo (1822), 5 B. & Aid. 910 ; 

Cole v. Goble (1853), 13 G. B. 445 ; ltoddy v. Fitzgerald 

(1858), 6 H. L. Caa. 823. 

8869. .] — A devise to a younger son of 

testator of all his messuages, lands A tenements, at 
A., A also all that his messuage & tenement at S., 
in the tenure or occupation of J. as farmer thereof, 
for his natural life only, without impeachment for 
waste ; A after the death of the devisee, to the 
issue of his body A the heirs of such issue (similar 
devises of other estates of inheritance having been 
made by the same will to testator’s eldest son, A 
to each of his other children) ; held to have given 
to such younger son an estate tail in the property 
devised. — H odgson A Pearson v. Merest A 
Caley (1821). 9 Price, 6.50 ; 147 E. R. 181, Ex. Oh. 

Annotation : — Mentd. Hughes v. Fades (1842), 1 1 L. J. Ch. 

297. 

8870. .] — Devise to A. for his life, A from 

A after his decease, “ unto all A every the issue 
of the body of A., share A share alike, as tenants 
in common, A the heirs of such issue ” : — 1 1 eld : 
A. took an estate for life only. — G reenwood v. 
Rotiiwell (1843), 0 Beav. 492 ; 49 E. R. 910 ; 
previous proceedings, 6 Man. A G. 028. 

Annotations : — Folld. Slater v. Dangerfield (1846), 15 M. & \V. 

263. Consd. WoodhouHC v. llerrlck (1855), 1 K. & J. 

352. Reid. Colo v. Goble (1853), 13 C. B. 445 ; Roddy v. 

Fitzgerald 1858), 6 II. L. Gas. 823. 

8871. .] — Testatpr devised lands to his 

grandson, G., to hold the same unto & to the use 
of G., for the term of his natural life ; & from 
his decease, unto A to the use of all A everv the 
lawful issue of G., their heirs A assigns for ever, 
equally, as tenants in common A not as joint 
tenants, when A as he, she, or they should attain 
his, her, or their age or ages of twent y-one years ; 
A testator devised all the residue A remainder of liis 
real A personal estate, A effects, whatsoever A 
wheresoever, not before otherwise disposed of, 
to his daughter, S. absolutely, for her own sole A 
separate use : — Held : in the above devise, issue 
w T as to he construed “ children,” A therefore G. 
took an estate for life only, with remainder to Ills 
children as purchasers, A not an estate tail ; A 
therefore, on his death without issue, S. took under 
the residuary devise, notwithstanding a deed of 
dieentailer executed by G. in his life time : for 
a deed of disentailer, executed under Fines A 
Recoveries Act, 1833 (c. 74), had no effect in barring 
future contingent estates, unless the party execut- 
ing it was in fact a tenant in tail. 

The word “ issue,” in a will, primd facie, means 
the same thing as heirs of the body, A is to be 
construed as a word of limitation ; but this prirrid 
facie construction will give way, if there be on the 
face of the will sufficient to show that the word 
was intended to have a less extended meaning, 
& to be applied only to children, or to descendants 
of a particular class or at a particular time 
(Parke, B.). 


The cts. have been less reluctant to narrow the 
primd facie meaning of the word “ issue,” than of 
the words “ heirs of the body ” (Parke, B.). — 
Slater v. Dangerfield (1846), 15 M. A W. 263 ; 
10 L. J. Ex. 51 ; 7 L. T. 0. S. 113 ; 153 E. R. 848. 

Annotations: — Refd. Cole v. Goblo (1853), 13 C. B. 445 ; 

Darby v. Martin (1853), 1 C. L. R. 729 ; Roddy v. Fitz- 
gerald (1858), 6 H. L. Cas. 823. 

8872. — Devise A bequest of freehold A 

leasehold estates to trustees, upon trust, after 
paying certain .annuities, to settle the same, so 
that, as nearly as the rules of law A equity would 
permit, testator’s six younger children should 
receive the rents A profits in equal shares during 
their lives, with benefit of survivorship if any of 
them should die without leaving issue, A, if any 
should die leaving issue, that the child or children 
of him or her so dying, during the lives of his said 
other children A of the survivor, should take the 
share of liim or her so dying of the said rents A 
profits ; A that, upon the death of all his said other 
children, as to the leasehold estates, the same to 
go A belong to the issue of his said other children 
for their respective lives, in equal shares, with 
benefit of survivorship ; A, as to the freehold 
estates, the issue of his said children to take the 
rents, profits, A proceeds thereof for their respec- 
tive lives, in equal shares, with benefit of survivor- 
ship in case of the death of any of such issue with- 
out leaving issue, A, if any of such issue of his said 
children should die leaving issue, the child A 
children of him or her so dying, during the lives of 
such issue of his said children A of the survivor 
of them, should take the share of him or her so 
dying ; A, after the death of all the issue of his 
said childien, then, as to the said leasehold estates, 
the same to go A belong to the child A children of 
such issue absolutely as tenants in common ; A, 
as to the said freehold estates, in caso the issue of 
his said children, or any of them, should leave issue 
living at the decease of the last survivor of the said 
issue, then that the same should be to the use of 
the child A children of the bodies of the issue of his 
said children, A of the heirs of the body A respec- 
tive bodies of such child A children, A, if more 
than one, equally to be divided amongst them as 
tenants in common ; A, if there should be a failure 
of issue of the body or bodies of any such child or 
children, then, as to the original A accrued shares 
of such child or children whose children should so 
fail, to the use of the remaining A other A others 
of the said children, A the heirs of the body or 
bodies of such remaining A other children, A, if 
more than one, equally as tenants in common ; 
A, in default of such issue of the issue of his said 
children, to the use of the right heirs of testator. 
The six younger children of testator survived 
him. Some of them had children at the time of 
liis death, A some had children born after his 
death : — Held : (1 ) the six younger children of 

testator took life interests in both the freehold & 
leasehold estates, with remainder, as to the free- 
holds, to the children of such younger children as 
tenants in common in tail, with cross-remainders 
between A among them, A the ultimate remainder 
to testator’s right heirs ; A, semble : the same 
children of such younger children, after the decease 
of the last survivor of their respective parents, the 
tenants for life, take absolute interests in the lease- 
holds ; (2) where, upon the decease of testator’s 
“ children,” the estate was given to the “ issue ” 
of such children, A where it was given over in case 
testator’s “ children ” should die “ without leav- 
ing issue,” A in like uses of the word issue, the word 
“ issue ” must be read “ child or children,” 
although, in other parts of the wall, it might be 
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Wills. 


Sect. 19 . — Quantity of interest given: Sidj-sect. 16. 

Sect. 20 : Sub-sect. 1, A.] 

necessary to read the word “ issue ” in a different 
sense. — W illiams v. Teale (1847), 6 Hare, 239 ; 
67 E. It. 1165. 

Annotations .'—Generally, Reid. Heard v. Kekewich (1852), 
15 Beav. 160 ; Southern v. Wollaston (1852), 16 Beav. 
276 ; Hampton v. Holman (1877), 5 Ch. D. 183 ; Pickon 
v. Matthews (1878), 10 Oh. D. 261 ; lie Dawson, Johnston 
v. Hil 1(1888), 39 Ch. D. 155. 

8873. .1 — Testator empowered liis trustees 

to purchase freeholds “ to the amount of £1,500 
of his personal estate, for the use of A. during life, 
Sc then divided among his issue, if any ” : — Held : 
this was executory, Sc A. took for life, with re- 
mainder to his children as tenants in common 
in tail, with cross-remainders between them in tail, 
with an ultimate reversion in fee to A. — Hadwen 
v. Hadwen (1857), 23 Beav. 551 ; 53 E. R. 217. 

8874. - — — .] — Testator devised a house Sc 
premises to M. for life, & immediately after her 
decease ho gave Sc devised the same unto the issue 
of her body, to hold to them Sc their heirs for ever, 
as tenants in common : but in case M. should die 
without leaving such issue, then over : — Held : 
M. took as tenant for life, Sc not as tenant in tail, 
with remainder to her children as tenants in com- 
mon in fee. -Goldkr v. Oropp (1859), 5 Jur. N. 8. 
502. 

8875. axnlster r. Lang, No. 8863, 
mite. 

8876 . .] — Testator, who died in 1834, 
devised land to his son L. for life & after his decease 
to his lawful issue Sc their heirs for ever, if any ; 
if he should die without leaving any children,” 
then over : — Held : L. took an estate for life only, 
Sc not an estate tail. — Morgan v. Thomas (1882), 
9 Q. B. D. 613 ; 51 L. J. Q. B. 556 ; 47 L. T. 281 ; 
31 W. R. 106, C. A. 

Annotation : — Mentd. K. v. Westminster Assmt. Com., It. 
v. Islington Assmt. Com., [1917] 2 K. B. 215. 

8877. Unless contrary intention Indicated.] 

— 8. devised a certain house to his wife for life, 
Sc after her decease his son W. to have it, & if his 
son W. marry, Sc have any male issue lawfully 
begotten of bis body, then bis son to have the house 
after his decease, if he have no male issue lawfully 
begotten of his body, then his son 8. to have the 
house. If 8. marry, Sc have issue male of his 
body lawfully begotten, then his son to have the 
house after his decease ; if no issue male, then his 
son T. to have the house : if T. marry, having 
a male issue of his body, lawfully begotten, then 
his son to have the house after his decease ; if 
he have no issue male, then his son R. in like 
manner, cl tot id cm verbis , Sc so to D. tot idem 
verbis ; Sc then he added this clause, “ if any of 
his sons or their heirs male, issue of their bodies, 
went about to alien or mortgage the house then the 
next heir to enter.” Resolved : an estate in tail 
male in all the sons is created. — S oxday's Case 
( 1611), 9 Co. Rep. 127 b ; 77 E. R. 915. 

A n7wtation8 : — Folld. Wharton v. Grefikam (1770), 2 Wm. Bl. 
1083. Reid. Ohadock v. Cowley (1624), Cro. Jac. 695 ; 
Beck’s Case (1630), Litt. 344 ; Spirt r. Bence (1634), Cro. 
Car. 368 ; Petty r. Goddard (1662), O. Bridg. 35 ; Meredith 
v. Webber (1660), O. Bridg. 560 ; Luddington v. Kime 
(1697), 3 Ld. Kaym. 203; Baiufield v. Popharn (1703), 
Holt, K. B. 233 ; Walter v. Drew (1722), Com. 372 ; Shaw 
v. Weigh (1725), Fortes. Hep. 58 ; A.-G. v. Young (1733), 
Com. 423 ; Scale v. Barter (1801 ), 2 Bos. & P. 485 ; Doe d. 
Garrod v. Garrod (1831), 2 B. & Ad. 87 ; Stokes v. Heron 
(1845), 12 Cl. & Fin. 101. Mentd. Portington’s Case 
(1G13), 10 Co. Hep. 35 a. 

8878. .] — Devise of land to J. for life, 

remainder to his issue male, Sc to his Sc their heirs 
share Sc share alike, Sc for want of such issue, to his 
issue female, Sc her Sc their heirs, remainder to 
K., his heirs & assigns, with a proviso, that if J. 


or his issue, or any of them, shall alienate, 
mortgage, or incumber, or do any act to defeat 
the bequests, he or they shall pay, Sc he charges 
the premises with £2,000 to such person who should 
or ought to take next under the above limitations. 
J . had two daughters, Sc no son, & he Sc his daughter 
suffered a recovery. Bill to be paid the £ 2,000 : — 
Held : J. took an estate tail. Sc the proviso was 
repugnant to the estate. — K ing v. Burchell 
( 1759), Amb. 379 ; 1 Eden, 424 ; 4 Term Rep. 
296, n. ; 27 E. R. 252. 

Annotations : — Dbtd. Jacobs v. Amyatt (1794), 4 Bro. C. C. 
542. Consd. Woodhouse v. Herrlok (1855), 1 K. & J. 
352. Refd. Goodrlght d. Parson v. Herring (1785), 4 
Doug. K. B. 298 ; . Denn d. Webb v. Puokey (1793), 5 
Term Hep. 299 ; Vernon v . Wright (1858), 28 L. J. Oh. 
198 ; Marshall v. Grime (I860), 28 Beav. 375 ; Morgan v. 
Thomas (1882), 8 Q. B. D. 575. 

8879 . — Devise to G. for life, Sc 

after his death to the issue of his body, & heirs 
of the body of such issue, is an estate tail in G. 

The word issue in a will, is either a word of pur- 
chase or of limitation, as will 'best effectuate the 
intention of testator ; it is a plural word, Sc 
takes in all the sons of G., Sc the words “ issue male 
of his body Sc the heirs male of his body of such 
issue,” mean only that they were not all to take at 
a time but in succession, as if he had said to his 
first, A every other son, etc., as io the scratching 
out the word heirs, 1 lay no stress at all upon that, 
because testator's chief Sc predominant intent was 
clearly that the lands should go in succession to 
all the sons of G. (WrLMOT, C..T.j. — R oe d. Dodson 
r. Grew (1767), 2 Wils. 322 ; Wilm. 272 ; 95 E. R. 

Annotations: — Folld. Dcnn d. Webb v. Puckoy (1793). 5 
Term Hep. 299. Consd. Doo d. Candler v. Smith (1798), 
7 Term Hep. 531 ; Seale r. Barter (1801), 2 Boh. & P. 485. 
Folld. Frank v. St.ovin (1803), 3 East, 54 8. Apld. Mar«hall 
v. Bouaflold (1817). 2 Madd. 166. Consd. Parker v. Clarke 
(1855), 6 Do G. M. & G. 101. Expld. Pelham Clinton 
v. Newcastle, [19021 1 Ch. 31. Refd. Doe d. Davy v. 
Burnwall (1794), 6 Term Hep. 30 ; Doo d. Bean v. Halley 
(1798), 8 Term Rep. 5 ; Alpass ?\ Watkins (1800), 8 Term 
Hep. 516; Doe d. Cock r. Coopor (1801), 1 East, 229 ; 
Goodtltle d. Sweet v. Herring (1801), 1 East, 264 ; Roe d. 
Clemett v. Briggs (1812), 16 East, 406 ; Murthwaite v. 
JenkinHon (1823), 3 Dow. He Ry. K. B. 764 ; Losh v. 
Townlcy (1831), Coop. temp. Brough. 372; Looh v. 
Mosley (1836), 1 Y. & O. Ex. 589 ; Key v. Key (1853). 4 
Do G. M. & G. 73 ; Foster v. Hayes (1855), 4 E. & B. 717 ; 
Woodhouse v. Herrick (1855), 1 K. & J. 352. 

8880 . -.] — By a devise to A. for life 
without impeachment of waste, Sc after his decease 
to the issue male of his body Sc to the heirs Sc 
assigns of such issue male for ever Sc for default of 
such issue male to B., etc. ; A. takes an estate 
tail. But supposing he only G>ok for life, yet as the 
remainder to his issue Sc the subsequent remainder 
are contingent they may be barred by a recovery 
suffered by A. before any issue born. — D enn d. 
Webb v. Puokey (1703)/5 Term Rep. 299; 101 
E. R. 168. 

Annotations : — Refd. Foster v. Hayes (1855), 4 E. & B. 717 ; 
Morgan v. Thomas (1882), 8 Q. B. D. 575. 

8881 . — Under a devise to A. for 
life, without impeachment of waste, Sc with a 
power of jointuring, remainder to the issue male of 
A.’s body Sc their heirs, Sc in default of such issue 
to B. for life, without impeachmont of waste & 
with power of jointuring, remainder to the issue 
male of B.’s body Sc their heirs for ever : with a 
proviso that in case A. or B. should become 
possessed of any other estate, Sc be obliged to 
change his name, that he should have the option 
which to take, but not to take both estates, but 
that one of the estates should go to the other of his 
nephews : remainder Sc residue of the testator’s 
estate to A. in fee : — Held : A. who had no child 
till after the death of testator took an estate tail 
under the first devise, & a recovery suffered by 
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him after the birth of a son was good. — Frank v . 
Stovin (1803), 3 Fast, 548 ; 102 E. R. 706. 

Annotations : — Reid. Foster v. Hayes (1855), 4 E. & B. 717 : 

Morgan v. Thomas (1882), 8 Q. B. D. 575. 

8882 . .] — Devise of a freehold estate 

to testator’s son William, “ To have & to hold 
during the term, of his natural life, Sc in ease lie 
has issues, then it is my will that they should 
jointly inherit the same after his decease.” In a 
subsequent part of the will, testator devised Sc 
bequeathed the rest & residue of his effects, real 
& personal, not thereinbefore disposed of, to his 
said son, “ but in case my son William dies without 
issue, then it is my will that the whole of my 
property be ascertained,” &, after bequeathing 
certain legacies Sc annuities, 44 the rest & residue 
of my property, together with the before mentioned 
annuities as they drop off, I give in equal pro- 
portions to A. Sc B.” : — Held: the illegitimate son 
took an estate tail in the real estate, & an absolute 
interest in the personalty. — Ward v. Bevil (1827), 
1 Y. & J. 512 ; 148 E. R. 773, Ex. Ch. 

8883 . .] — Testator gave his real Sc 

personal estate to his wife for life, Sc after her 
decease 44 unto Sc amongst his three children, P., 
E. Sc T., Sc their lawful issue, in such proportions, 
manner Sc form, Sc subject to such charges, etc., 
as his wife should appoint ” : — Held : in default 
of appointment, the children took estates tail. — 
Martin v. Swann ell (1840), 2 Beav. 249 ; 9 
L. J. Ch. 174 ; 48 E. R. 1176. 

8884 . .] — A. devised to B. an estate 

during the life of herself Sc her husband, Sc after their 
deceases to the lawful issue of B.’s body forever : — 
Held : B. took an estate tail. — Griffiths v. Evan 
(1842), 5 Beav. 241 ; 11 L. J. Ch. 219 ; 49 E. R.570. 

8885 . .] — Testator devised as follows : 

44 I give Sc devise to my son 8., a small field at, etc., 
to hold to my said son 8. for Sc during the term of 
his natural life ; &, from Sc after his death, then 
I give Sc devise the same to the issue of his body 
lawfully begotten, if more than one, equally 
amongst them ; Sc, in case he shall not leave any 
issue of his body, lawfully begotten, at the time of 
his death, then I give Sc devise the same to my 
heir or heirs-at-law ” : — Held : 8., the son, took an 
estate tail. — D oe d. Cannon v. Rucastle (1849), 8 
C. B. 876 ; 19 L. J. C. P. 100 ; 14 L. T. O. 8. 254 ; 
137 E. R. 753. 

8886. .] — Rimington v . Cannon, No. 

8837, ante. 

8887 . .] — Testator in 1815 gave real 

estates to trustees, the rents to be applied 44 for 
his four daughters for life ; Sc if either of them die 
leaving issue, her share to be paid to her child or 
children ; Sc if any or either of the four daughters 
should die without leaving any issue, the share 
or shares of her or them so dying to be paid to A. 
Sc J., share Sc share alike ” : — Held : (1) a tenancy 
in tail in the four daughters, subject to the previous 
life estates in the daughters Sc their children, the 
word 44 Issue ” being taken as equivalent to 
44 children ” ; (2) the children of the daughters 
took such life estate per stirpes , Sc not per capita . 

The rule is that where a parent has made a 
division between his children, the share of any 
child shall not, at an indefinite time after testator’s 
decease, be liable to be cut down by the accident 
of another child dying before complete distribution 
Sc leaving issue (Wood, V.-C.). — Coles v . Witt 
(1856), 2 Jur. N. 8. 1226. 

8888. - .] — Jackson v . Calvert, No. 

8855, ante . 


Sect. 20.— VESTING. 

Sub-sect. 1. — Vesting of Gifts Generally. 

A. Construction in Favour of Vesting . 

8889. General rule.] — Roberts v . Roberts 
(1613), 2 Bulst. 123 ; 80 E. R. 1002. 

Annotation : — Reid. Bate v. Amherst (1662), T. Raym. 82. 

8890. .] — The ct. never construes a 

limitation into an executory devise, where it may 
take effect as a remainder, because the former puts 
the inheritance in abeyance ; so neither does it 
construe a remainder to be contingent, where it 
can be taken for vested ; because the latter tends 
to support the estate, Sc the former to destroy it, 
by putting it in the power of the particular tenant 
to defeat the remainder by a fino or feoffment 
(Lord Hardwicke, C.). — Ives v. Legge (1743), 
3 Term Rep. 488, n. ; 100 E. R. 692 ; sub nom. 

Jones v. Legg, 9 Mod. Rep. 461, L. C. 

Annotations : — Apld. Doe d. Dacro v. Dacre (1798), 1 Bos. 

6c P. 250. Consd. Driver v. Frank (1814), 3 M. & S. 25. 

Reid. Doo d. Comberbach v. Porryn (1789), 3 Term Rep. 

4 84 ; R. V. Chertaey (1806), 3 Smith, K. B. 459 ; It. v. 

Stafford (1806), 7 East, 521 ; Harapson v. Brandwood 

(1815), 1 Madd. 381 ; Doo d. Todd v. Duesbnry (1841), 8 

M. & W. 514 ; Foster v. Hayes (1853), 2 E. 6c B. 27. 

8891. -.] — It is a settled rule in law, 
in all cases where it can bo done, to construe a 
remainder vested, in preference to contingent, in 
order to prevent the destruction of the estate. 

Whore a devise was to trustees, for the use Sc 
benelit of them Sc testator’s daughter, & 44 from Sc 
after her death, unto the heirs of her body, share 
Sc share alike, their heirs Sc assigns for ever ” ; — 
Held : the remainder vested in a son of the devisee, 
living at the time of testator’s death, immediately 
on tliat event, Sc was subject to open, Sc let in all 
children subsequently born ; all these children took 
vested remainders, Sc these, unless disposed of by 
them, at their death descended upon their heir-at- 
law. — Right d. Shortridge v . Crebkr (1826), 
5 B. Sc C. 866 ; 8 Dow. Sc Ry. K. B. 718 ; 4 L. J. 
(). S. K. B. 324 ; 108 E. R. 322. 

Annotations -Consd. Doe d. Long 1 v. Prig# (1828), 8 B. & C . 

231 ; Doe d. Atkinson v. Foatherstone (1831), 1 B, 8c Ad. 

944. Apld. Doo d. Patrick v. Roylo (1849), 13 Q. B. 100. 

Consd. Mills v. Seward (1861), 1 John. 6c H. 733. Reid. 

Van Gmtten v. Foxwoll, Foxwell v. Van Gmtten, [1897 j 

A. C. 658. 

8892. .] — Devise to A. for life, remainder to 

R . for life & to his first Sc other sons successively in 
tail ; remainder in default of issue, to D. for life, 
with remainder to his first Sc other sons successively 
in tail ; &, in default of such issue 44 to such person 
bearing the surname of II. as shall be the male 
relation nearest in blood to R. Sc his heirs for ever ” : 
— Held : the ultimate remainder in fee vested in 
interest at the death of testatrix, agreeably to the 
rule that a remainder shall not be construed as 
contingent if it can be construed as vested, — 
Stert v. Platel (1839), 5 Bing. N. C. 434 ; 2 
Arn. 20 ; 7 Scott, 422 ; 8 L. J. C. P. 249 ; 132 E. R. 
1166 ; subsequent proceedings , sub nom. Platel v . 
Stert (1843), 2 L. T. O. S. 210, Ex. Ch. 

Annotation: — Reid. Nicholson v. Wilson (1845), 9 Jur. 389. 

8893. .] — Testator devised Sc bequeathed 

his residuary real Sc personal estate to trustees, in 
trust to pay the annual proceeds thereof to his 
wife for her life, Sc from Sc immediately after her 
decease, in trust to divide & distribute it amongst 
such of his nephews Sc nieces named in his will as 
should be living at her death in equal shares ; but 
if any or either of them should then be dead, leav- 
ing issue, then such issue to be entitled to their 
father’s or mother’s share, but in equal pro- 


PART XVI. SECT. 20, SUB-SECT. 1.— A. 

8880 1. General rule .] — Duffikld v. M'Master, [19061 1 1. R. 333, 353. — IR. 



1032 


Wills. 


Sect. 20 . — Vesting : S ib-sect. 1, A.] 

portions : — Held : the only child of one of testator’s 
nephews, who died after testator, but before the 
period of distribution, acquired a vested interest 
m the share her father would have taken if he had 
then been alive, even although such child also 
died before the period of distribution. 

We are never to construe a gift as contingent 
unless the context requires us to do so (Lord 
Cranworth, C.). — Martin v. Holgate (1806), 
L. It. 1 H. L. 175 ; 35 L. J. Ch. 789 ; 15 W. It. 
135, H. L. ; revsg. S. C. sub nom. Holgate v. 
Jennings (1864), 34 Beav. 79. 

Annotations: — Apld. lie Orton’s Trust (1866), L. II. 3 Kq. 
875 ; lie Applobeo's Trusts (1873), 28 L. T. 102 ; Crosth- 
waite v. Dean (1879), 40 L. T. 837. Consd. Re Woolley, 
Wormald r. Woolley, 11903] 2 Ch. 200. Refd. Ralph v. 
Carrlck (1877), 5 Ch. D. 984 ; Wingfield v. Wingfield 
(1878), 9 Ch. D. 658 ; lie Woobrich, Harris v. Harris (1 879), 
11 Ch. D. 663 ; lie Birks, Kenyon r. Birks (1899), 68 
L. J. Ch. 319 ; Re Embury, Page v. Bowyor (1913), 109 
L. T. 511 ; Re Timson, Smiles v. Timeon, [10161 1 Ch. 293. 

8894. -.] — As to real estate, the cts. are 
always unwilling to hold the fee to be in abeyance 
(Lord Selboiine, C.). — Pearks v. Moseley 
(1880), 5 App. Oas. 714; 50 L. J. Ch. 57; 43 
L. T. 449 ; 29 W. It. 1, H. L. ; (iffy. S. C. sub nom. 
Re Moseley’s Trusts (1879), 11 Ch. D. 555, C. A. 

Annotations: — Refd. Re Beavan's Trusts (1887), 34 Ch. I). 
716 ; Re Mervin, Mervin v. Crossnuin, fl891] 3 Ch. 197 ; 
Re Lowraan, Dovenish v. Pester (1895), 64 L. J. Ch. 567 ; 
Whitby v. Von Lnedecke, [1906] 1 Ch. 783. Mentd. 
Goodierr. Johnson (1881), 18 Ch. D. 441 ; Re Wenmoth’s 
Estate, Wenmoth v. Wemnoth (1887), 37 Ch. D. 266 ; 
Willerton v. Stocks, [1892] W. N. 29 ; Re Bowen, Lloyd 
Phillips r. Davis, [1893] 2 Ch. 491 ; Re Harvey’s Estate, 
Harvey r. Gillow. 11893] 1 Ch. 567 ; Re Lloyd, Greame v. 
A.-G. (1893), 10 T. L. R. 66 ; Re Wood, Tullett, i>. Colville, 
[1894] 3 Ch. 381 ; Wainwrigbt v. Miller, [1897] 2 Ch. 255 ; 
Kingsbury v. Walter, [1901] A. C. 187; Re Sanford, 
Sanford in Sanford, [1901] 1 Ch. 939 ; Re Mortimer, Gray 
v. Gray (1905), 74 L. J. Ch. 745 ; Re Oliver's Sottlmt.. 
Kveredtn Leigh, [1905] 1 Ch. 191 ; Re Peel’s Release, [1921] 

2 Ch. 218 ; Port man v. Portman, [1922J 2 A. C. 473 ; Re 
Burnyeat, Burnyeat t\ Ward, [1923] 2 Ch. 52 ; Ward in 
Van Der LoefT, Burnyeat in Van Der Loeff, [1924] A. C. 
653. 

8895. .] — Re Couturier, Couturier v. 

Shea, No. 9088, post. 

8896. .] — Testator gave real property in 

trust for his granddaughter Emily, with remainder 
to her children upon attaining twenty-one, A with 
remainder over in favour of another grandchild, 
Esther, A her children. He gave other property 
to Esther, with remainder to her children, but 
without specifying that they should attain any 
age, & with a similar gift over in favour of Emily 
A her children. The wording of the will pointed 
to an intention of testator to make both gifts 
identical, reference being made to children of 
Esther “ capable of taking,” A to their shares 
“ vesting at the same age ” ; — Held : the ct. 
could not supply words in a will, particularly to 
prevent vesting, A a daughter of Esther who died 
an infant, had taken a vested interest . — Re Litch- 
field. Horton v . Jones (1911), 104 L. T. 631. 

8897. .] — Re Blackwell, Blackwell v. 

Blackwell, No. 9016, post. 

8898. Intention of testator considered.] — 

The law always inclines so to construe a devise as 
to make the estate vest ; A the probable intention 
of testator in this, as in other cases, was to render 
the limitation to the children certain A secure. 
If upon the face of the will a contrary intention is 
apparent, that intention must be effectuated ; 
where no such intention is apparent, the cts. have 
always acted upon the probable intention of 
testator, A the general inclination of the law to 


make the estate vest (Bayley, J.). — Doe d. 
Long v . Prigg (1828), 8 B. & C. 281 ; 2 Man. A 
Rv. K. B. 338 ; 6 L. J. O. S. K. B. 296 ; 108 E. R. 
1030. 

Annotations : — Consd. Re Gregson’s Trust (1864), 2 Do G. J. 

& Sm. 428. Refd. Taylor y. Boverley (1844), 1 Coll. 

108 ; Wordsworth v. Wood (1847), 1 H. L. Oa-s. 1 20 ; 

Henderson v . Kenuicott (1 848), 18 L. J. Ch. 40 ; Richard- 

eon v. Power (1865), 13 W. R. 1104 ; Marriott y. Aboil 

(1869), L. R. 7 Eq. 4 78 ; Re Maunder, Maunder v. Maunder, 

[1902] 2 Ch. 875. 

8899. .] — A remainder in w T ords con- 
tingent held to be vested by reason of the clear 
general intent apparent on the face of the will.- — 
Doe d. Bills v. Hopkinson (1843), 5 Q. B. 223 ; 
13 L. J. Q. B. 85 ; 2 L. T. O. S. 207 ; 8 Jur. 142 ; 
114 E. R. 1233. 

Annotations: — Apld. Sulley v. Barber (1888), 59 L. T. 821. 

Refd. Re Mid Kent. Ry. Act, 1856, Ex p. Styan (1859), 

John. 387 ; Holmes v. Prescott (1864), 3 Now Rep. 559 ; 

Price v. Hall (1868), L. R. 5 Eq. 399. 

8900. Condition construed as subsequent — 

Unless clearly intended as condition precedent.] — 

Duffteld v. Duffield, No. 8954, poll. 

8901. — — .] — Devise, in 1800, of 

lands to E. A M., his wife, for their joint lives, A 
the life of the survivor; remainder to all their 
children “ already or hereafter to be born,” for 
their joint lives A the life of the survivor, “ but all 
the sons to take testator’s name A arms ” ; re- 
mainder to trustees to preserve contingent 
remainders, “ but nevertheless, upon trust, to 
permit all tlie children to receive the rents during 
their natural lives ” ; ‘‘A from A after their 

several deceases, unto A equally between all their 
issue, male A female ” ; A, “ for want of such 
issue,” a devise over to another family : — Held : 
(1) the name A arms clause was not a condition 
precedent ; (2) “ already or hereafter to be born,” 
like “ born or to be bom,” denoted children living 
at testator’s death. 

What I have to consider is, wdiether there is 
anything in the will which makes the condition 
a condition precedent, for it is not to be so con- 
strued unless it was clearly so intended. Some 
cases were cited, which show that the ct. is not 
disposed to construe a condition as a condition 
precedent unless absolutely compelled to do so ; 
A I find nothing in this will to compel me so to 
construe the present condition. I think that no 
greater force can be given to the words “ already 
or hereafter to be born ” than to the words “ bom 
or hereafter to be born ” (without the w’ord 
“ already ”), or to other like expressions, which 
from the time of Lord Coke to this day have been 
held to mean children living at testator’s death, 
to the exclusion of such as may have previously 
died. To produce the effect contended for, words 
more distinct, such as “ now living,” or the like, 
w T ould be necessary. The true construction of 
these words is simply “ born or hereafter to be 
bom,” which includes only children living at the 
death of testator (Page Wood, V.-C.). — Wood- 
iiouse v. Herrick (1855), 1 IC. A J. 352 ; 3 Eq. 
Rep. 817 ; 24 L. J. Ch. 649 ; 3 W. R. 303 ; 69 
E. R. 494. 

Annotation: — As to (1) Distd. Re Greenwood, Goodhart v. 

Woodhead, [1902] 2 Ch. 198 (but see, [1903] 1 Ch. 749). 

8902. .] — If a condition attached 

to a devise is capable of being construed either as 
a condition precedent or as a condition subsequent, 
the ct. will prefer the latter construction . — Re 
Greenwood, Goodhart v. Woodhead, [1903] 1 
Ch. 749 ; 72 L. J. Ch. 281 ; 88 L. T. 212 ; 51 
W. R. 358 ; 19 T. L. R. 180 ; 47 Sol. Jo. 238, C. A. 


8898 I. Intention of testator con- 

sidered .) — The question whether or not 
a testamentary gift is to vest in the 
object of the gift uponltbe death of 


testator is a question of intention.— 
Rtrydom v. Btrydom, 11 8. C. 425 ; 4 
C. T. R. 429.— S. AF. 

8898 U. — .] — Ex p. Dixon & 


CoKTZKE, 20 S. C. 441. — S. AF. 

b. Condition construed as sub- 

sequent .) — Clarke v. Parra run, - 
O. R. 140.— CAN. 
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8903. -•] — Testator devised free- 

hold estates to uses in strict settlement. By a 
codicil testator directed that no devise of any of 
his real estates devised under or by virtue of his 
will should have a vested interest therein or in any 
part thereof, or be entitled to the possession of 
the same or any part thereof until the attainment 
of the age of twenty-four years, anything con- 
tained in his will or any law or usage to the con- 
trary notwithstanding : — Held : the effect of the 
codicil was to make the limitations of the will 
executory devises . — Re Wkightson, Battie- 
Wrightson V . Thomas, [1904] 2 Ch. 95; 73 

L. J. Ch. 742 ; 90 L. T. 748, C. A. 

Annotation : — Expld. White v. Summers, [1008] 2 Ch. 250. 

8904. Effect of gift of intermediate rents & 

profits.] — Even in the case of a mere legacy, 
which would upon the terms of the gift be con- 
tingent on the legatee’s attaining a certain age, 
it may become vested by the gift of the income or 
interest in the meantime. ... It is well settled, 
that as to real estate the purpose for which the 
intermediate rents & profits are given or carved 
out, does not prevent the vesting ; & it is also 
well decided by the authorities . . . that where 
freehold «fc leasehold estates are included in the 
same gift, & by words which give an immediate 
vested interest as to the freehold, the leasehold 
estates must be considered as vested also (Stuart, 
V.-C.).— James v. Wynford (Lord) (1852), 1 
Sm. & G. 40 ; 22 L. J. Ch. 450 ; 20 L. T. O. S. 
273; 17 Jur. 17; 1 W. R. 61 ; 65 E. R. 18; 
subsequent proceedings (1851), 2 Sm. A G. 350. 

Annotation : — Apld. lie Kadford, Jones v. Radford (1918), 62 

Sol. Jo. 004. 

8905. Early vesting.] — Testator devised 

his real <Sc personal estate to trustees to convert & 
invest,, & pay the income to his daughter for life, 
& after her decease to divide the fund among “ all 
her children then living,” provided all sucli 
children may then have attained twenty-one ; if 
not, he directed the fund to be placed out at 
interest, &, the interest, etc., to be applied for the 
maintenance A bringing up of all such children, 
until the youngest should attain twenty-one, when 
the fund was to be divided amongst such children 
as should be then living, & the issue of such of 
them as should be dead, the issue to take their 
parents’ share : — Held : a child who survived the 
mother, attained twenty-one, but died before the 
youngest attained twenty-one, took an absolute 
vested interest. 

In cases of doubt, the ct. leans to that con- 
struction which leads to an early vesting (Romilly, 

M. R.). — Brocklebank v. Johnson (1855), 20 
Beav. 205 ; 24 L. J. Ch. 505 ; 25 L. T. O. 8. 56 ; 
1 Jur. N. 8. 318 ; 3 W. R. 341 ; 52 E. R. 581. 

8906. .] — (1) The case is one in which 

the broad general principle that the court favours 
vesting more than contingency seems to me to be 
eminently applicable (James, L.J.). 

(2) Tho case is, in my opinion, one where the 
rule in favour of early vesting ought to be applied 
more than in almost any other case (James, L.J.). 
— Radford v. Willis (1871), 7 Ch. App. 7 ; 41 
L. J. Ch. 19 ; 25 L. T. 720 ; 20 W. R. 132, L. JJ. 

Annotations : — As to (2) Apld. He Grayson (1879), 48 L. J. Ch. 

354. Generally, Refd. lie Ailsop & Joy’s Contract (1889), 


61 L. T. 213 ; Be Drew, Drew v. Drew, f f 899} 1 Ch. 336. 

Mentd. Bell v. Holtby (1873), L. B. 15 Eq. 178. 

8907. — .] — Considering how many very 

strong decisions there are for construing wills so 
as to favour early vesting, their Lordships are by 
no moans prepared to say that this alone would 
not be a sufficient ground for modifying the sense 
of the words of the preamble. But when it is 
found that testator has declared his intention to 
be that his daughter, if he has one, should, on 
marrying with the consent of his widow, & conse- 
quently in her lifetime, take a vested interest in 
the rest of the real estate & the personal estate, 
to put the construction on that preamble that this 
possible daughter shall take nothing till the widow 
dies, is not merely an absurdity, but a repugnance 
& inconsistency such as to justify a modification 
of the words of the preamble so far as to avoid 
these consequences (Lord Blackburn). — Rhodes 
v. Rhodes (1882), 7 App. Cas. 192 ; 51 L. J. P. C. 
53 ; 46 L. T. 463 ; 30 W. R. 709, P. C. 
Annotations : — Reid. Evans v. Ball (1882), 47 L. T. 165; 

In the Goods of Boehm, [1891] P. 247 ; Karunaratne v. 

Ferdinandus, [1902] A. C. 405. 

g908. At death of testator.] — A re- 

mainder, limited by a will to a person in esse , does 
always vest eo instanie testator dies. — Doe d. 
Barnard v. Reason (1755), Say. 236 ; cited in 
3 Wits, at p. 214 ; 96 E. R. 865. 

Annotation : —Distd. Doe d. Todd v. Duosbury (1841), 8 

M. & W. 514. 

8909. .] — King v. Isaacson, 

No. 9240, post. 

8910. - ‘The general rule is, 

that the fee vests a worts iestaioris whether given 
to individuals nominatim , or to a class. The lean- 
ing of the law is towards vesting. — Carlton v. 
Thompson (1867), L. R. 1 8c. & Div. 232, H. L. 

Annotations : — Apld. Taylor v. Graham (1878), 3 App. Cas. 

1287 ; Iliokliiig r. Fair, [1899] A. C. 15. 

8911. At earliest possible period.] — 

The anxiety of this ct., at all times, has been to 
take care that the esta-te shall vest at as early a 
period as possible (Page Wood, V.-C .). — Re 
Merricks’ Trusts (1866), L. R. 1 Eq. 551 ; 35 
L. J. Ch. 418 ; 14 L. T. 130 ; 12 Jur. N. 8. 215 ; 
14 W. R. 473. 

, 1 nnotations Apld. Be F] cm or, Mathoson v. Goodwyn 

(No. 2) (1890), 62 L. T. 677. Refd. Stuart r. Cockerell 

(1869), L. R. 7 Kq. 363 ; Hurry v. Hurry (1870), L. R. 

10 Eq. 346 ; Be Woolley, Wormald v. Woolley, [1903] 

2 Ch. 206 ; Bonnctt v. Houldsworth (1911), 55 Sol. Jo. 270. 

8912. — .1 — The law is always in 

favour of a construction which vests the estate 
absolutely & indefeasibly at the earliest moment 
(James, L.J.). — IIervey-Bathurst v. Stanley, 
Craven v. Stanley (1876), 4 Ch. D. 251 ; 46 
L. J. Ch. 162 ; 35 L. T. 709 ; 25 W. It. 482, C. A. ; 
on appeal, sub nom . Bathurst v. Errington (1877), 
2 App. Cas. 698, II. L. 

Annotations Mentd. Meredith v. TrcfTry (1879), 12 Ch. D. 

170 ; Locke v. Dunlop (1888), 39 Ch. 1). 387 ; He Whit- 
more, Walters r. Harrison, 11902] 2 Ch. 66. 

8913. Vesting subject to divesting — Pre- 
ferred to suspension of gift.] — It is to be presumed 
that testator intends the gift he gives to be vested 
subject to being divested, rather than to remain 
in suspense (Lord Blackburn). — Taylor v. 
Graham (1878), 3 App. Cas. 1287, H. L. 

Annotations: — Consd. Hiekling v. Fair, [1899] A. C. 15. 

Refd. Be Cresswell, Parkin v. Crepswell (1883), 24 Ch. D. 

102 ; Hood v. Murray (1889), 14 App. Cas. 124. 


8905 I. Early vesting.] — Unless a 

contrary intention can be inferred tho 
et. ought to favour an early vesting, & 
the rights of the beneficiaries are not 
to be left to the oaprioo or dilatorinoss 
of trustees or exors. — Hamilton v. 
Hart (B. C.), [1919) 2 W. W. 11. 164. — 
CAN. 

8903 i. — At death of testator.] 


— Be Stevens, Stevens v. Stevens 
(1887), 14 O. R. 707. — CAN. 

8908 ii. .]— Spens v 

Monypenny’s Trustees (1876), 3 

R. (Ct. of Boss.) 50 ; 13 Sc. L. R. 25, 
45.— SCOT. 

8908 iii. .]— Wyllie's 

Trustees v. ^Wyllie’s Executrix, 
[1926] S. C. 336.— SCOT. 


c. At earliest possible 

period — Effect of attaching con- 
tingency to bequest.} — Be Atkinson 
(Ont.), L1924] 1 D. L. R. 283.— CAN. 

d. Vesting subject to defeas- 

ance — Where double contingency .] — 
Lees’s Trustees v. Lees, [1927] S. C. 
886.— SCOT. 

e. Direction for postponement of 
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8914. Portions to children.] — Jackson v. Dover, 
No. 9258, post. 

8915 . .] — The rule that the ct. will lean 

to a construction which will give portions to all 
of a class of children who may live to require them 
is not confined to settlements but extends also to 
wills . — -Re Knowles, Nottage v. Buxton (1882), 
21 Ch. D. 806 ; 51 L. J. Ch. 851 ; 47 L. T. 161 ; 
31 W. It. 182. 

Annotation : — Refd. Re Hamlet, Stephen v. Cunningham 

(1888), 38 Ch. D. 183. 

B. Use by Testator of Word “ Vest." 

8916. Whether Interpreted as " vested in in- 
terest."] — Testator directed his trustees to stand 
possessed of a fund, after the death of his daughter, 
upon trust for all So every the child So children of 
his said daughter, equally to be divided amongst 
them, the shares of such of them as should be sons 
to be paid at twenty-one, So of such of them as 
should be daughters at twenty-one or marriage ; 
<fe if there should be only one such child, then the 
whole to such one child ; So testator declared that 
if there should be no child of his said daughter who 
should live to acquire a vested interest in the fund, 
then the fund should go as his daughter should 
appoint. Testator had in several parts of his 
will used the word “ vested,” in its ordinary legal 
sense : — Held : it must have its ordinary legal 
signification in the clause giving the power of 
appointment to the daughter, in the event therein 
mentioned, So it controlled the terms of the trust 
for the children, So they took a vested interest in 
the fund, not at their birth, but at the time 
directed for pavment. — Matthews v. Joule (1859), 
33 L. T. O. S. 99. 

8917. .] — Testator by his will in 1801, gave 

all his “ moiety ” of an estate to his daughter M. 
for life, remainder to her sons successively in tail, 
remainder to her daughter without words of 
limitation, So “ in default of such issue ” to A. in 
fee. By a codicil in 1803, testator after reciting 
that he had by his will given the reversion in fee 
of the property, expectant on the decease of M. 
“ without issue of her body,” to A., declared that 
if A. died without issue before the estate became 
“ vested ” in him by virtue of the limitations 
aforesaid, he gave it to other persons : — Held : 
the word “ vested ” in the codicil meant vested 
in interest, & therefore, as A. survived testator, 
the substitutionary gift in the codicil did not take 
effect. — Re Arnold’s Estate (1803), 33 Beav. 
163 ; 9 L. T. 530 ; 9 Jur. N. S. 1186 ; 12 W. K. 
4 ; 55 E. K. 329. 

Annotation : — Folld. Richardson v. Power <3 8 G .'i ) , 19 C. B. 

N. S. 780. 

8918. -.] — Testator by his will devised 
certain real estates to his daughter H. for life, So 
after her death to her sons successively in tail, &, 
in default of such issue, to his son J. in fee. By a 
codicil, testator, after reciting that “ he had by 
his will devised the reversion in fee in several 
estates, expectant on the decease of his several 
daughters, including H., to his son J.,” So that 


“ he had devised other estates to trustees to the 
use of his said son until he should attain the age 
of twenty-five years, So thereupon to him So his 
assigns for ever,” declared his will to be, “ that, in 
case his said son should happen to depart this life 
without leaving lawful issue of his body living at 
his decease, & before the said several estates 
should become vested in him by virtue of the said 
several limitations aforesaid,” the said estates 
should go to such of his daughters as should then 
be living, So to the issue of such of them as should 
then be dead, in the manner therein mentioned. 
Testator died in 1804 : J. attained twenty-five, 
& died in 1844, without having had issue : So 
testator’s daughter H. died unmarried in 1864 : — 
Held : “ vested,” in the codicil, meant “ vested 
in interest,” So consequently, on the death of 
testator, tne estates vested immediately in the 
son J., subject to the estates limited to the daughter 
II. So her issue, So the devisees of J. took. — 
Richardson v. Power (1865), 19 O. B. N. S. 780 ; 
35 L. J. C. r. 44 ; 11 Jur. N. S. 739 ; 13 W. R. 
1104 ; 144 E. R. 994, Ex. Ch. 

8919. .] — Testator gave the residue of his 

real So personal estate in trust, after the death or 
second marriage of his widow, for his children who 
might be then living So the issue of any who should 
have previously died, such issue to take the share 
of their deceased parent in equal shares, the shares 
of such of testator’s children or grandchildren as 
should be sons to become vested So payable when 
they should respectively attain twenty-four, So 
as to the shares of his daughters or the female 
issue of any deceased child upon trust for their 
separate use for life, So after the decease of his 
daughters or granddaughters upon trust for their* 
issue as they should appoint, & in default of 
appointment for their children who should he 
living at their respective deaths So should attain 
twenty-four, So in case either of his daughters or 
granddaughters should die under twenty-four 
without leaving issue or leaving issue all such issue 
should die under twenty-four then the shares of 
such daughters or granddaughters should be 
divided equally among all testator’s children who 
should be then living So be payable upon the same 
terms as their original shares ; & the will con- 
tained a power after the death of the widow to 
apply the income of the contingent shares of the 
respective children & issue aforesaid for their 
maintenance : — Held : “ vested ” was to be read 
in its proper sense. — ITale v. TIale (1876), 3 Ch. D. 
613 ; 35 L. T. 933 ; 24 W. li. 1065. 

Annotations: — Refd. Bentinek v. Portland (1877), 7 Ch. D. 

093; Pearks v. Moseley (1880), 5 App. Gas. 711; lit' 

1’inch, Abides v. Burney (1881), 17 Ch. I). 211. 

8920. — — Or "be indefeaslbly vested."]— 

Taylor v. Frobisher, No. 9237, post. 

8921. -.] — Testator gave all liis real So 

personal estates to trustees upon trust, after apply- 
ing the yearly produce of the same as therein 
directed, So paying certain legacies of £10 a year 
to a charity, to apply one moiety of the yearly 
interest So produce of the residue unto So amongst 
all & every the brothers So sisters of his wife that 
should be living at her death, equally share So 


beneficial interest in income — Whether 
effective as against beneficiary entitled 
for life.] — Re Mulcahy (1925), 27 

W. A. L. It. 110.— A US. 

t. Postponement — Until date of realisa- 
tion dr division of property — Date 
dependent on trustees * discretion.] — 
Blkakley’s Trustees v. Johnston, 
11907] 8. C. 593.— SOOT. 


g. Conditional institution — 

Destination in certain event to person 
named “ dr his heirs dr assigns .”] — 
Montoomerie-Flkming's Trustees r. 
Carre, (1922] 8. C. 688 ; 59 Sc. L. It. 
492.— SOOT. 

PART XVI. SECT. 20, SUB-SECT. 1. 

— B. 

8918 1. Whether interpreted as “ vested 


in interest.”] — Words In a will rotating: 
to vesting: primd facie mean vesting: In 
Interest not in possession . — Re Mudie’s 
Will, Beattie v. Mudie, [1916] 
V. L. R. 265.— AUS. 

8910 111. .] — On the construction 

of a will : — Held : the word " rest *' 
must be interpreted In its primary 
meaning, Sc could not be construed as 
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share alike, Sc directed that the bequest made to 
the brothers Sc sisters of Ills wife, as aforesaid, 
who were then nine in number, should be deemed 
vested interests in them. All the brothers & 
sisters survived testator, but only two of them 
survived his wife : — Held : only the survivors of 
the wife took under the will, notwithstanding the 
words relating to vesting. — Draycott v. Wood 
(1850), 28 L. T. O. S. 190 ; 5 W. R. 158, E. C. 

Annotation: — Refd. Smith v. Sponcor (1856), 20 L. T. O. S. 

50. 

8922 . .] — Where a legacy was given 

to the children of A. in remainder, after life interest 
to A., Sc her husband, the shares of daughters “ to 
be vested ” at twenty-one Sc of sons at twenty- 
five subject to a gift over : — Held : on an examina- 
tion of the whole will, “vested” meant “inde- 
feasible,” Sc consequently the gift over only was 
void for remoteness. 

The word “ vested ” is open to a considerable 
latitude of meaning . . . the word is capable 
of being construed as “ indefeasibly vested ” if 
the whole of the scope of the will so require, & 
in that sense testator may have meant to use it. 
Otherwise its strict Sc ordinary meaning is “ vested 
in point of interest ” (Page Wood, V.-C.). — Re 
Baxter s Trusts (1804), 4 New Pep. 133 ; 10 
E. T. 487 ; 30 Jur. N. 8. 845. 

8923 . .] — In the construction of the 

will of testatrix in this matter the ct. read a declara- 
tion that funds bequeathed by the will should not 
be paid to or become vested interests in the bene- 
liciaries until they attained twenty-five, as mean- 
ing only that tliey should not be paid to or become 
“ indefeasibly vested ” interests in the bene- 
ficiaries until they attained that age. — Re Edmond- 
son’s Estate (1808), L. It. 5 Eq. 389 ; 10 W. It. 
890. 

Annotation : — Refd. Greenlialgli v. Bates (1870), 39 L. J. P. 

&M. 44. 

8924 . .] — Testator directed the 

trustees of his will to hold a certain fund in trust 
“ for my child, if only one, or for all my children, 
if more than one, in equal shares, A so that the 
interest of a son or sons shall be absolutely vested 
at the age of twenty-one years, & of a daughter or 
daughters at that age or marriage ” : — Held : 
the shares of the children were on the death of 
testator vested in interest though subject to be 
divested. “ Vest ” may, if the context of the will 
is in favour of that construction, be read as 
importing only that the interest previously vested 
is at a specified time to become absolute Sc inde- 
feasible. — Armytage v. Wilkinson (1878), 3 

App. Cas. 355 ; 47 E. J. P. C. 31 ; 20 W. K. 559 ; 
sub nom. Armytage v. Master in Equity of the 
Supreme Couirr of Victoria, 38 E. T. 185, 

P 

8925. .] — The word “vested” prinid 

facie means vested in interest, but by force of a 
context it may have a different meaning, such as 
“ vested in possession ” or “ indefeasibly vested ” 
or “ payable ” (Stirling, J .). — Re Stevens, 
Clark v. Stevens (1890), 40 Sol. Jo. 290. 

8926 . Or “ fall into possession.”] — Where 

testator gives a life estate in his funds, Sc at the 
expiration thereof gives the principal to be divided 
among several, Sc if any die then to the survivors, 
without specifying the time of survivorship, he is 
held to mean the contingency to extend over the 
whole period which elapses before the time of dis- 
tribution or expiration of the life estate, unless the 
context points out another time ; in other words, 


the legacy does not vost till the death of the tenant 
for life. Therefore where A. by will, gave a life 
estate to B., Sc at B.’s death to six persons equally, 
declaring that “if any die without issue Before 
his share vests, the same shall belong equally to 
the survivors,” there was nothing in the word 
“ vest ” to i>revent the application of the above 
rule. 

The word “ vest ” means primd facie “ come into 
possession,” & not “ accrue in point of interest.” — 
Richardson v. Robertson (1802), 0 E. T. 75, 
II. L. 

8927. — .] — -Testatrix gave a legacy of 

£4,000, “ payable ” at the decease of A. to a class 
of persons, to be equally divided amongst them, 
share Sc share alike, the shares to be “vested” 
interests on majority or marriage, Sc the income 
in the event of A.’s death in the meantime, to be 
paid towards the maintenance & education of 
such persons. Tliere was no gift over. Two of 
the class survived A., Sc died under twenty-one : — 
Held : by the word “ vested ” was meant “ vested 
in possession ” Sc the shares of the deceased minors 
passed to their legal personal representatives. — 
Simpson v. Peach (1873), E. R. 10 Eq. 208 ; 42 
L. J. Ch. 810 ; 28 E. T. 731 ; 21 W. It. 728. 

8928. — The use of the word “ vest ” 

does not indicate an intention on the part of 
testator to impose a condition on a bequest that 
the legatee shall survive the tenant for life. — 
Samaradiwakara v. D e Saram, [1911] A. C. 
753 ; 81 E. J. 1\ C. 75 ; 105 E. T. 345, P. C. 

8929. Modified Interpretation — Where justified 

by context.] — A devise of real estate to the four 
sons of testator as tenants in common, Sc a bequest 
of residuary personal estate, in trust for the same 
four sons, in like manner, to be vested in them 
as to one moiety as tliey should respectively attain 
twenty-one years of age, A as to the other moiety 
when the youngest should attain that age, Sc in 
case any son should die before the respective 
moieties of his share should become vested, then 
the unvested share which should belong to the son 
so dying, Sc also his accrued share, to go to the 
others of testator’s sons as tenants in common, Sc 
to become vested at the times aforesaid ; Sc in 
case all his sons should die under twenty-one, then 
to testator’s right heirs ; Sc testator appointed his 
exors. guardians of his sons, Sc empowered such 
guardians to receive the rents Sc profits of the 
respective shares of his sons in the said real estate 
duriug their minorities, for their maintenance, 
education, Sc advancement : — Held : the sons took 
an immediate Sc vested interest in their respective 
shares in the real Sc personal estate, but liable to 
be devested by their death before the time at which 
testator declared they should respectively be 
vested, payable or transferable. 

The word “ vest,” as well any other word, might 
receive a modified interpretation where the con- 
text required it (Page Wood, V.-C.). — Poole v. 
Bott (1853), 11 Hare, 33; 1 Eq. Rep. 21; 22 
L. J. Ch. 1042 ; 21 E. T. O. S. 202 ; 17 Jur. 088 ; 
1 W. R. 270 ; 08 E. R. 1175. 

Annotation : — Consd. Armytage v. Wilkinson (1878), 3 App. 

Can. 355. 

8930. “ Payable.”] — Re Stevens, Clark v. 

Stevens, No. 8925, ar\te> 

8931 . “ Vested In possession .”] — Re Stevens, 

Clark v. Stevens, No. 8925, ante . 

Gifts over on death before vesting.]— See Sect. 
25, sub-sect. 2, post . 


referring merely to the time of pay- h. Effect of declaration as to vest - _ _ ’V— Stephen ’s Trustees 

ment. — Crjebth v. Wilson (1882), 9 ing-—V es&ing postponed until “ actual r. Stephen’s trustees, [1028] 9. C. 
L. R. It. 216, 223, — 1R. payment or conveyance " to children 16. — SOOT. 
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Sect. 20. — Vesting : Sub-sect. 2, A. B. (a).] 

Sub-sect. 2. — Real Estate. 

A . Contingent Remainders and Executory Devises. 

See , now , Law of Property Act, 1925 (c. 20), 
s. 1 (3). 

8932 . Contingent remainder & executory devise 
distinguished.] — Goodrigiit d. Larmer v. Searle 
(1756), 2 Wils. 29 ; 95 E. R. 668. 

Annotation*: — Refd. Doe rl. Andrew t*. Hutton (1804), 3 
Bos. Sc P. 643 ; Goodtitie d. Castle v. White (1807), 2 
Bos. Sc P. N. K. 383 ; Goodtitle v. White (1812), 15 East, 
174. 

8933 . Whether gift construed as contingent re- 
mainder or executory devise — Devise to A. in tail 
remainder to B.] — Smith v. Farnaby (1666), 1 
Sid. 285 ; Cart. 52 ; 2 Keb. 29, 55, 84 ; 1 Lev. 
144 ; 82 E. R. 1108. 

8934 . Presumption in favour of contingent 

remainder — Sufficient estate to support contingent 
remainder.] — Purefoy v. Rogers (1671), 2 Wins. 
Saund. 380 ; 2 Lev. 39 ; 85 E. R. 1181 ; sub nom. 
Pubfry v. Rogers, 3 Keb. 11. 

Annotations : — Consd. Southby v. Stonehousc (1755), 2 

Ves. Sen. 610. Apld. Doe d. Mussell v. Morpran (1790), 3 
Term Iicp. 763. Consd. Re Finch, Abides v. Burney (1881 ), 
17 Ch. D. 211 ; White v. Summers, [1908] 2 Ch. 250. 
Refd. Hove v. Long- (1694), Comb. 252 ; Thompson v. 
Leach (1697), 2 Salk. 576 ; Carter t\ Barnadirton (1718), 

1 P. Wins. 505 ; Gore v. Gore (1733). Kel. W. 254 ; 
Hooker v. Hooker (1733), 2 Barn. K. B. 379 ; Hopkins v. 
Hopkins (1734), Cas. temp. Talb. 44 ; Hopkins v. Hopkins 
(1738), 1 Atk. 581 ; Daysman r. Moon (1741), 7 Mod. Rop. 
430; Gulliver v. Wickett (1745), 1 Wils. 105; Doe d. 
Barnard & Fenton v . Reason (1755), Say. 236 ; Watson v. 
Lincohi (1756), Amh. 325 ; Doe d. Browne v. Holmes 
(1771), 3 Wils. 241 ; Green d. Crew v. King (1778), 2 Wm. 
Bl. 1211 ; Doe d. Wight v. Cundall (1808), 9 East, 400 ; 
Marshall v. Hill (1814), 2 M. Sc S. 608 ; Doe v. Coleman 
(1818), 6 Price, 179 ; Doe d. Herbert v. Selby (1824), 
4 Dow. Sc By. K. B. 008 ; Doe d. Bruno v. Martyn (1828), 

8 B. & C. 497 ; Doe d. Knocker r. Ravell (1832), 2 Cr. Sc 3. 
617 ; Burke r. Annis (1853), 11 Hare, 232; Egcrton v. 
Massey (1857), 3 C. B. N. S. 338 ; liardcastle t*. Dennison 
(1861), 10 C. B. N. S. 600 ; Re Asliforth, Sibley v. Asliforth, 
[1905] 1 Ch. 535 ; Re Nash, Cook v. Frederick, [1910] 1 
Ch. 1. 

8935 . — - — .1 -Scatterwood v. Edge 

(1090), 1 Sulk. 229; 12 Mod. Hep. 278; 1 Eq. 
Cas. Abr. 100 ; 91 E. 1!. 203. 

Annotations: — Consd. Gore v. Gore (1733), Kel. W. 254 ; 
Andrews d. Jones v. Fulham (1738), Amir. 203. Refd. 
Thrustout v. Peake (1717), 1 Stra. 12 ; Ammurst v. Litton, 
Litton r. Ammurst (1729), 1 Barn. K. B. 217 ; Mortimer 
v. Mortimer (1732), Kel. W. 20 ; Hayward t*. Stillingfleet 
(1737), 1 Atk. 422 ; Wallis r. llodson (1740), 2 Atk. 114 ; 
Gulliver v. Wickett (1745), 1 Wils. 105 ; Gulliver v. Vaux 
(1746), 8 De G. M. & G. 107 ; Wilkes v. Holmes (1752), 

9 Mod. Rep. 485 ; Doo v. Brabant (1791), 3 Bro. C. C. 
393 ; Thellusson v. Woodford (1805), J Bos. Sc V. N. U. 
357 ; Barnes v. Jennings (I860), L. li. 2 Eq. 418 ; L. 6c 
S. W. By. v. Goiurn (1882), 20 Ch. D. 502 ; Re Villar, 
Public Trustee v. Villar, 11928J Ch. 471. Mentd. Wynne 
r. Wynne(lSlO), 2 Man. & G. 8 ; Phillips v. Whitsed (1860), 

2 L. T. 278. 

8936 . -.] — 1>oe d. Brown v. 

Holme (1771), 3 Wils. 241; 2 Wm. Rl. 777; 
95 E. R. 1034. 

Annotations :— Apld. Dean d. Webb v. Puckey (1793), 5 
Term Rep. 299. Refd. Doe d. Bean v. Halley (1798), 8 
Term Hep. 5 ; Doe d. Gilman v. Elvcy (1803), 4 East, 313. 

8937. .] — Doe d. Harris v. Howell 

(1829), 10 B. & C. 191 ; 5 Man. & Ry. K. n 9.1 * 
8 L. J. O. 8. K. B. 123 ; 109 E. R. 422. 

Annotation : — Refd. Chullis v. Doe d. Evers (1852), 18 Q. B. 

231. 

8938. .] — White v. Summers, [1908] 

2 Ch. 256 ; 77 L. J. Ch. 506 ; 98 L. T. 845 ; 24 
T. L. R. 552. 

Annotation : — Refd. Re Brooke, Brooke v. Dickson, [1923] 

2 Ch. 265. 

PART XVI. SECT. 20, SUB-SECT. 2. 

—A. 

k. Whether gift construed as con- 
tingent remainder or executory devise — 

Death of devisee before contingency 
iuxppens. J — Re Bowey, Bowey v. 

Ahdill, 21 O. II. 301. — CAN. 

l. .] — The rule of law that 


8939. Devise to several — Remainder to 

survivors on death of one.] — Fortescue v. 
Abbott (1677), Froem. K. B. 481 ; 2 Lev. 202 ; 
Poll. 479 ; T, Jo. 79 ; 89 E. R. 361. 

Annotation : — Refd. Williams v. Brown (1734), 2 Barn. K. B. 
416. 

8940. Contingent remainder destroyed — 

Contingent remainder becoming executory devise.] 

— Hopkins v. Hopkins (1739), West temp. Hard. 
606 ; 1 Atk. 581 ; 2 Jac. & W. 18, n. ; 25 E. R. 
1108, L. C. ; subsequent proceedings (1749), 1 
Ves. Sen. 268, L. C. 

Annotations : — Consd. Doe d. Morris v. Underdown (1741), 
Willes, 293 ; Doo d. Fonnereau v. Fonnoreau (1780), 2 
Doug. K. B. 487. Apld. Galo v. Galo (1789), 2 Cox, Eq. 
Cas. 136. Consd. ’ Doe d. Mussell v. Morgan (1790), 3 
Term Rep. 763 ; Vincent v. Stansfeld, Habergham v . 
Vincent (1793), 4 Bro. C. C. 353 ; Doo d. Scott v. Roach 
(1816), 5 M. 6c S. 482 ; Doe d. Harris v. Howell (1829), 
10 B. & C. 191 ; Morrioo v. Langham (1810), 11 Sim. 260 ; 
Re Finch, Abhiss v. Burnoy (1881), 17 Ch. D. 211 ; Re 
Conyngham, Conyngham v. Conyngham, [19211 1 Ch. 491. 
Refd. Smith v. Newport (1742), 2 Atk. 344 ; Bagshaw v. 
Spencer (1743), 2 Atk. 570 ; Bland v. Bland (1745), 2 
Cox, Eq. Cas. 349 ; Lomax v. llolmden (1749), 1 Ves. Son. 
290 ; Gibson v . Rogers, Rogers v. Gibson (1750), 1 Amb. 93 ; 
Portsmouth t\ Effingham (1750), 1 Ves. Sen. 430 ; 
Robinson v. Robinson (1751), 2 Ves. Sen. 225 ; Sherrard 
r. Ilarborough (1753), Amb. 165; Hodgson v. Ambrose 
(1780), 1 Doug. K. B. 337 ; A.-G. v. Bowyer (1798), 3 
Ves. 714; Thelluson v. Woodford, Woodford v. Thelluson 
(1799), 4 Vcb. 227 ; Church v. Mundy (1808), 15 Ves. 396 ; 
Stanley v. Stanley (1809), 16 Ves. 4 91 ; Trcgonwell v. 
Sydenham (1815), 3 Dow. 194 ; Oholmondeloy v. Clinton 
(1821), 4 Bli. 1 ; Vanderplank r. King (1843), 3 Haro, 1 ; 
East v. Twyford (1853), 4 H. L. Cas. 517 ; Lyddon v. 
Ellison (1854), 24 L. T. O. S. 123 ; Lombardo v. Peach 
(1859), 4 Drew. 553 ; Boctive v. Hodgson (1804), 10 H. L. 
(’as. 056 ; D’Eynoourt r. Gregory (1864), 34 Beav. 36 ; 
Fdgeworth v. Edgeworth (1809), 17 W. It. 714 ; Astley v. 
Micklethwait (1880), 15 Ch. D. 59 ; Re Mortimer, Gray v. 
Gray (1905), 74 L. J. Ch. 745 ; White v. Summers, 11908] 

2 Ch. 256 ; Re Scott, Scott v. Scott, [19111 2 Ch. 374 : 
Re Willis, Crossman v. Kirkaldy, [1917] 1 Ch. 305. Mentd. 
Thelluson v. Llddard, [1900J 2 Ch. 635. 

8941. Contingency remote — No particular 

estate.] — Right v. Hamond (1721), 1 Stra. 427 ; 
1 Com. 232 ; 63 E. R. 614 ; sub nom. Wright v. 
Hammond, 2 Eq. Cas. Abr. 338 ; 1 1 Mod. Rep. 345. 

8942. Devise to A. & the heirs male of his 

body — Followed by devise to B.] — Doe v. Fon- 
nereau (1780), 2 Doug. K. B. 487 ; 00 E. li. 311. 

Annotation : — Refd. Doe d. Scott v. Roach (1816), 5 M. Sc S. 

4 82. 

8943 . Devise to A. for life — Remainder to 

B. for a term if he so long live — Remainder to heirs 
of body of B.] — Doe d. Mussell v. Morgan (1790), 
3 Term Rep. 763 ; 100 E. R. 816. 

Annotation : — Refd. White v. Summers, [1908] 2 Ch. 256. 

8944. Gift to A. & heirs & assigns — 

Gift over on failure of issue of body of A.] — Devise 
‘‘to 8. her heirs & assigns for ever ; but if she 
shall happen to die leaving no child or children 
lawful issue of her body living at the time of her 
death then to F. & his heirs ” : — Held : the devise 
in fee to 8. was not restrained by the subsequent 
words to an estate-tail ; & the devise over to F. 
was a good executory devise. — Doe d. Barnfield 
v. WETTON (1800), 2 Bos. & P. 324 ; 120 E. R. 1306. 

Annotations : — Apld. Doc d. Smith v. Webber (1818), 1 
B. Sc Aid. 713. Consd. Doo d. Oadogan v. Ewart (1838), 
7 Ad. Sc El. 630. Refd. Doo d. Blesard v. Simpson (1842), 

3 Man. & G. 929. 

8945. — - Devise to A., & on his decease to 
heirs of his body as should then be living.] — Devise 
of testator’s burgage-house, being burgage held 
of a manor where there is no custom of entailing, 
to his wife for life, or until marriage, & after her 

the freehold to trustees, the rule does 
not operate, the reason for it does not 
exist. — Re McBurnky (1921), 49 
O. L. R. 1 ; 59 D. L. R. 645. — CAN. 

m. .1 — Ormsby v. Anderson 

(1866), 14 W. Li. 379.— IR. 

n. .]— Ferguson v . Ferguson, 

17 L. R. Ir, 552, 567.— IR. 


where there is an executory doviso, & 
no provision has been made with 
respect to the property in the mean- 
time, the heir will take unless he is 
cut out by a residuary devise, is based 
on the principle tbat the freehold 
cannot remain in abeyanoe ; & so, 
where there is an immediate devise of 
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decease or marriage to R., his younger son, for & 
during the term of his natural life, & after the 
decease or marriage of his wife, & also after the 
decease of his son R. unto the heirs of the body of 
R. lawfully begotten or to be begotten, equally 
among them as shall then be living, share & share 
alike, there being not any child of R. then born, 
& in case R. die without issue, lawfully begotten, 
or to be begotten, after his decease, remainder 
over : — Held : R. took either an estate of inherit- 
ance in the nature of an estate tail, or an estate 
for life, with a contingent remainder to his children, 
depending on the events of there being a child 
born & living at the death of R. — Roe d. Clement 
v . Briggs (1812), 16 East, 406 ; 104 E. R. 1142. 

Annotations : — Consd. Doo d. Long v. Prigff (1828), 8 B. &C. 
231. Mentd. Doo d. Newby v. Jackson (1823), 2 Dow. 
Sc By. K. B. 514 ; Busher v. Thompson (1810), 1 Lut. 
Itog. Cas. 551. 

8946. Devise after successive estates tail.] — 

Romilly v. James (1815), 6 Taunt. 263 ; 1 Marsh. 
592 ; 128 E. R. 1035. 

Annotations: — Reid. Peyton v. Hughes (1842), 7 Jur. 311. 
Mentd. Spratt v. JelTery (1829), 5 Man. Sc By. K. B. 188 ; 
Soutert 1 . Drake (1834), 5 B. & Ad. 992 ; Neovcs v. Burrago 
(1849), 14 L. T. O. S. 394. 

8947 . Devise to survivors of a class — On 

death of member of class without issue.] — Crump 
d. Woolley v. Norwood (1815), 7 Taunt. 362 ; 
2 Marsh. 161 ; 129 E. K. 145. 

Annotations : — Folld. Doo d. Herbert v. Selby (1824), 2 

B. & C. 920. Dbtd. Lees v. Mosley (1835), 1 V. Sc C. Ex. 
589. Reid. Jordan r. Adams (1861), 9 C. B. N. S. 483. 

8948. Construction to preserve limitations.] 

— Doe d. Scott v. Roacjl (1816), 5 M. Sc S. 482 ; 
105 E. K. 1127. 

Annotation : — Reid, lie Finch, Abbiss u. Burney (1881), 17 
Ch. D. 211. 

Application of perpetuity rule to executory 
devises.] — See Perpetuities, VoI. XXXVII. , pp. 
73, 74, Nos. 110-148. 

B . Gifts o)i Attaining Specified Age. 

(a) In General. 

8949. Whether gift vests before age attained.] — 

Johnson v. Gabriel Sc Bellamy (1588), Cro. 
Eliz. 122 ; 78 E. R. 380 ; sub nom. Johnson Sc 
Bellamy’s Case, 2 Leon. 36 ; sub nom. Grant’s 
Case, cited 10 Co. Rep. at p. 50a. 

Annotations: — Consd. Lampet’s Case (1612), 10 Co. Hep. 
46 b. Apld. lie Francis, Francis v. Francis, [1905 J 2 


Cb. 295. Refd. Bradstock v. Scoveil (1636), Cro. Car. 
434 ; Symonds v. Cudraore (1692), 12 Mod. Rep. 32. 
Mentd. Hickford v . Mac bin (1624), Win. 82. 

8950. .] — Devise to A. & his heirs, if he 

live to twenty -one ; but if he die before twenty - 
one, to another & his heirs ; the condition is 
subsequent. — Edwards v. Hammond (1684), 3 
Lev. 132 ; 1 Bos. Sc P. 324, n. ; 83 E. R. 614 ; 
sub nom. Stocker v. Edwards, 2 Show. 398. 

Annotations : — Distd. Doe d. Planner v. Scudamore (1800), 

2 Bos. & P. 289. Apld. Bromfleld v. Crowden (1805), 

1 Bos. & P. N. It. 313 ; I)oe d. nunt v. Moore (1811), 14 
East, 601. Distd. Itoe d. Clement v. Briggs (1812), 16 
East, 406. Apld. Doo d. Dolloy v. Ward (1839), 9 Ad. & 
El. 582. Consd. Doe d. Tremcwen v. Permewan (1840), 

3 Per. & Dav. 303. Apprvd. Phipps v. Ackers (1842), 9 
Cl. & Fin. 583. Apld. Greene v. Potter (1843), 2 Y. Sc 

C. Ch. Cas. 517. Consd. Holmes v. Prescott (186 4), 3 
New Bep. 559. Distd. Price v. Hall (1868), L. B. 5 Eq. 
399 ; Pearks v. Moseley (1880), 5 App. Cas. 714. Consd. 
Re Astor, Astor v. Astor, (1922] 1 Ch. 364. Refd. Goodtitlc 
d. Hayward v. Whitby (1757), 1 Ivony. 506 ; Driver v. 
Frank (1814), 3 M. & S. 25 ; Wynne v. Wynne (1840), 

2 Man. & G. 8 ; Alexanders. Alexander (1855), 16 C. B. 59. 

8951 . .] — A devise of two farms to the 

father Sc mother for their lives, remainder to 
trustees till A. Sc B. respectively come of age, Sc 
then to convey one farm to A. Sc the other to B. 
A. died before the time came for the conveyance. 
A. being to have had an estate in fee, the convey- 
ance shall be made to his heir. — Hook v. Taylor 
(1706), 2 Vern. 561 ; 23 E. R. 904. 

Annotation : — Apld. Re Radford, Joucb v. Badford (1918), 
62 Sol. Jo. 604. 

8952. .] — A devise to trustees till A. shall 

attain the age of twenty-four, Sc when he shall 
attain that age, to him in fee, gives him a vested 
interest, which will descend to his heirs, though 
he die before twenty-four. 

Had the levisor used these words, “ if A. shall 
attain the age of 24,” that would have made it a 
condition precedent, Sc no interest would have 
vested in him, unless he had attained that age 
(Ashurst, J.). — Doe d. Wheedon v. Lea (1789), 
3 Term Rep. 41 ; 100 E. R. 445. 

Annotations : — Consd. Hanson v. Graham (1801), 6 Ves. 
539. Apld. Doo d. Cadogan v. Ewart (1838), 7 Ad. & El. 
636. Consd. Phipps v. Ackers (1812), 9 Cl. & Fin. 583. 
Refd. Booth v. Booth (1799), 4 Ves. 399 ; Looming v. 
Sharratt (1842), 2 Hare, 14 ; Browne v. Browne (1857), 
5 W. B. 777. 

8953. .] — Devise to A. for life, remainder 

to all her children that should be living at her 
death, equally amongst them if more than one, 


PART XVI. SECT. 20, SUB SECT. 2. 

— B. (a). 

8949 i. Whethir f nil vests before one 
attained.) — Butlkr v. Trustees, 
Executors & Agknuy Co.. Ltd. 
(1906), 3 C. L. B. 435, 413.— AUS. 

8949 li. .] — Re Dwyer’s Will, 

[1916] V. L. It. 114 - AUS. 

8949 iii. Scott, [1919] 

S. A. L. U. 134.- -AUS. 

8949 iv. .]■— Th© will of P, de- 
vised to W. “ when he comes of age,” 
part of tho homestead farm, & some 
personal property : — Sernblc : W. took 
a vested interest in tho land, subject 
to lie divested on liis death before 
coming of ago. — Me Collin v. McGuire, 
34 U. C. B. 157— CAN. 

8949 v. .] — Testator having de- 
vised certain lands to trustees for his 
sons, directed these lands to bo con- 
veyed to his sons op their coming of 
age, hut omitted to make uny pro- 
vision for the application of the rents 
Sc profits in the meanwhile : — Held : 
the sons had vested estates from the 
death of their father, & were entitled 
to the rents & profits during their 
minority. — D obbie v. McPherson, 19 
Gr. 262.— CAN. 

8949 vi. .] — Tho devise w f as : “ I 

give, devise & bequeath unto my 
grandson, W., upou his attaining tho 
full ago of 21 years, & his heirs for 


over, all & singular,” etc. (naming 
certain lands). W. survived testator, 
but died during his minority : — Held : 
ho took a vested interest. — Marcon v. 
Alling, 5 U. C. It. 562. — CAN. 

8949 vii. .] — Clarke v. Dar- 

RAUGH, 5 O. It. 140. — CAN. 

8949 viii. .] — Bigelow r. Bige- 

low, 19 Gr. 549 — CAN. 

8949 ix. .] — Where a will gave to 

D. “ when he becomes the ago of 21 
years ” certain land ” together with all 
the crop, stock & implements which 
may be thereon at the time of decease,” 
adding, ** 1 also bequeath unto 1). all 
cash in my hands or held at my credit 
at or in any bank at the time of my 
decease”: — Held: the devise con- 
ferred on D. an estate in fee simple 
contingent on his attaining 21 years & 
not a vested estate in fee simple liable 
to be divested if he died under that 
age. — Re Galbraith Estate (Sask.), 
11919] 2 W. W. B. 193.— CAN. 

8949 x. .] — Testator gave lands, 

nrtly freehold & partly chattels real, 
o hiB nephew W., on his attaining the 
ago of 23, Sc gave the residue of tho 
property to W.’s father : — Held : the 
gift to W. w r as contingent upon his 
attaining 23, & be waB not entitled to 
the rents & profits accruing before ho 
reached that age. — Love t\ Love 
(1881), 7 L. R. Ir. 306.— IR. 


8949 xi. .] — Re Osmond, Cum- 
mings r. G allaway, 30 N. Z. L. B. 65. 
— N.Z. 

8949 xii. .1 —Testator directed a 

heritable subject, in the event of J. 
having no lawful issue, to be disposed 
to W. ” bis heirs & assignees, Sc that 
on his attaining tho ago of 21 yoars 
complete.” W. died in minority Sc 
was survived by J. : — Held: no right 
vested in W. — Donald’s Trustees v. 
Donald (1864), 2 Macpb. (Ct. of Seas.) 
922 ; 36 Sc. Jur. 461. — SCOT. 

8949 xiii. -.] — Hevvat v. Grant 

(1867), 6 Maeph. (Ct. of Scss.) 47 ; 
40 Sc. Jur. 33— SCOT. 

8949 xiv. -.] — A trust disposition 

Sc settlement contained the following 
provision : “ Upon my son W. attain- 
ing the age of 30 years, I direct my 
trustees to convey to him the properties 
of A. & T.” W. survived his father, 
but died before attaining the age of 
30 : — Held : as there was no gift 
except the direction to convey to W. 
on his attaining tho age of 30, his right 
to the properties of A. & T. w r as con- 
ditional on his attaining that age. — 
Graham’s Trustees v. Graham (1899), 
2 F. (Ct. of Sess.) 232 ; 37 Sc. L. B. 
163 ; 7 S. L. T. 283.— SCOT. 

8949 xv. .1 — Mackintosh’s 

Trustees r. Mackintosh, [1907] 44 
Sc. L. R. 911— SCOT. 
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to be divided share A share alike, when A as they 
should respectively attain the age of twenty-four, 
A to their respective heirs, to take as tenants in 
common, A not as joint tenants: — Held: A.’s 
children, seven in number, took a vested interest 
at her death, as tenants in common. — F armer v. 
Francis (1824), 2 Bing. 151 ; 9 Moore, C. P, 
310 ; 2 L. .1. O. S. C. P. 143 ; 130 E. R. 203 ; 
subsequent 'proceedings (1820), 2 Sim. A St. 505. 

Annotations : — Distd. Bull v. Pritchard (1826), 1 Russ. 213. 

Refd. Boo d. Doltey v. Ward (1839), 9 Ad. A El. 

582. 

8954 . -.] — Testator by his will, devised to 

trustees A their heirs, all his freehold A copyhold 
land at S. A also his freehold land at H. in case 
there should be but one son of his duaghter A. 
who should attain the age of twenty-one years, 
upon trust for such son A his heirs ; A in case 
there should be two or more sons of A . who should 
attain the age of twenty-one years, then in trust 
for the second of such sons A his heirs ; A in case 
there should bo no son of A. upon trust for such 
of the daughters of A., if any, as should first 
attain the age of twenty-one years, etc. ; A then 
after certain bequests ol stock in trust, to pay the 
dividends by way of life annuities, testator devised 
A bequeathed all the residue of his property, 
whether freehold, copyhold, or for years, money 
in the funds, upon intge. or otherwise, upon 
security or at interest, debts of whatever other 
nature or kind, to the same trustees, their heirs, 
exors., & administrators, upon trust, to sell, get 
in, etc., A to apply the proceeds in payment of 
debts A legacies, etc. ; A as to the residue of the 
moneys to arise by such sales, to invest the same 
in the public funds or real securities ; A if there 
should be only one child of A. upon trust, to 
transfer or assure the funds, A the dividends, 
interest, A annual proceeds thereof, to such only 
child, at or on his attaining the age of twenty-one 
years, etc. ; A if there should be two or tlu’ee 
children of A. in trust, for such two or three 
children, equally to be divided between them, the 
shares of sons to be transferred on their attaining 
the age of tw enty-one years, etc. 

Testator afterwards made a codicil to his will 
in these w T ords, to the effect following : “ Having 
some short time back drawn my pen through the 
first fifteen lines of the sixth sheet of my will, A 
being apprehensive that such rasure not being 
witnessed, might lead to litigation, I declare that 
the sole intention of such rasure is, to revoke that 
part only of the will, whereby I direct the sale 
of my freehold property ; A I hereby direct A 
appoint, that the son of my daughter A. who shall 
first attain the age of twenty-one years, shall on 
attaining that age change his name to Elwes ; A 
I give A devise to the said son of A. on his attaining 
the age of twenty-one years, A changing his name 
to Elwes, all my freehold property, lands, tene- 
ments, A hereditaments, to hold to my said 
grandson, his heirs, A assigns, etc. ; A I do hereby 
ratify A confirm the said will, except as before is 
excepted ” : — Held : the will was revoked by the 
codicil, expressly as to the power of sale ; A as 
to the corpus of the lands at S. A II. by the effect 
of inconsistency of devise, but the will was unre- 
voked A operative in all other respects ; A under 
the devise by the effect of the will A codicil, no 
estate in the lands at S. A IT. A the other free- 
hold estates, was vested, but remained con- 
tingent upon the event of sons or daughters of 
testator’s daughter, according to the limitations 
of the will, living to attain the age of twenty-one, 
etc. ; A until such vesting upon such event, or 


until such event should become impossible, the 
estate in the lands vested in the trustees, A the 
rents A profits were applicable according to the 
trusts of the will. 

The judges from the earliest times were always 
inclined to decide that estates devised were vested, 
A it has long been an established rule for the 
guidance of the Ots. of W. in construing devises, 
that all estates are to be held to be vested except 
estates in the devise of which a condition pre- 
cedent to the vesting is so clearly expressed that 
the cis. cannot treat them as vested, without 
deciding in direct opposition to the terms of the 
will. If there be the least doubt advantage is to 
be taken of the circumstance occasioning that 
doubt A what seems to make a condition is held 
to have only the effect of postponing the right to 
possession (Best, O.J.). 

Wliilst estates remain contingent, those in 
w T hom they are at a future time to be vested have 
no interest in the estates or the rents A profits of 
such estates. ... If the parents attaining a cer- 
tain age, be a condition precedent to the vesting 
estates by the death of their parents, before they 
are of that age, children lose estates which were 
intended for them (Best, C.J.). — Duffield r. 
Duffield (1829), 3 Bli. N. S. 200 ; 1 Dow. A Cl. 
208, 395 ; 4 E. R. 1334, H. L. ; revsg. 8. C. sub 
7iom. Duffield c. Elwes (1820), 2 Sim. A St. 
544. 

Annotations : — Consd. Keating v. Allen (1843), 12 M. A \V. 

279. Distd. Browne v. Browne (185 7), 3 Sm. & G. 568. 

Consd. Hodgson r. Bectlve, Karl (1803), 1 Hem. A M. 370 ; 

Holmes v. Prescott (1804 ), 3 New Hep. 559 : Re Wrigbt- 

son, Battio-Wrightson r. Thomas, [1904] 2 Cb. 95. Apld. 

Re. Astor, Astor v. Abtor, [1922] 1 Cb. 304. Refd. 

Clcoburey v. Beckett, Cleoburey v. Turner (1851), 14 Beav. 

583 ; Hoc d. Evers v. Ward (1852), 18 Q. B. 197 ; Perceval 

v. Perceval (1870), L. It. 9 Eq. 380; Re Love, Green v. 

Tribe (1878), 47 L. J. Cb. 783. 

8955 . — — .J— Testator directed the residue of 
his property to be invested in land, A given to S., 
who was “ not to be of age to receive this until 
he attained his twenty-fifth year, A to bo entitled 
to liim A his heirs male ” : — Held : S. took a 
vested estat e tail in the land, subject to be devested 
if he should not attain twenty-five ; A the rents 
A profits w^ere applicable to his benefit during 
his minority. — Snow v. Poulden (1830), 1 Keen, 
186 ; 48 E. R. 277. 

Annotations : — Apld. Attwater v. Attwater (1853), 18 Beav. 

330. Distd. Re Francis, Francis v. Francis (1905), 93 

L. T. 132. Refd. Gosling v. Gosling (1859), John. 265. 

8956 . .J — Scott v. Scarborough (Earl), 

No. 9578, post. 

8957. .] — Testator gave his real A personal 

estates to trustees, A directed them to invest his 
personal estate in the purchase of land, A to pay 
the rents, subject to certain annuities, to his son, 
for life ; A in case his son should die, leaving 
behind him no legitimate issue, then he directed 
the trustees to pay the rents to his, testator’s 
widow for life ; but in case his son should die 
leaving behind him legitimate issue, then, at the 
end of six months after the eldest male child then 
living of his son, should have attained twenty-five, 
or, in default of male issue, the eldest female 
child then living of his son, should have attained 
twenty-one, to convey all the estates to the eldest 
male child, or, in default of male issue, to tho 
eldest female child A to his or her heirs of his or 
her body lawfully begotten, absolutely for ever. 
Testator then, in case his son should die during 
the minority of such eldest male or female child, 
provided for their maintenance out of the rents 
until he or she should attain the respective ages 
before mentioned, A then declared that, in case 
his son should not die during such minority, bis 
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estates should continue on the trusts aforesaid 
until six months after his son’s death, & then pass 
to his son’s eldest male or female child in manner 
before expressed ; & in case his son should die 
leaving no legitimate issue, then that the trustees 
should, after the death of testator’s wife, convey 
the estates to certain other persons. Testator’s 
son married, & had a son born after testator’s 
death. The ct. held the trust for the grandson 
not to be void for remoteness ; & the grandson 
having survived his father & attained twenty-one, 
but being under twenty-five, & all the annuitants 
being dead, ordered the estates to be conveyed 
to him. — Jackson v. Marjoribanks (1841), 12 
Sim. 93 ; 5 Jur. 885 ; 59 E. R. 1060. 

8958. .] — Testator being seised in fee of 

certain messuages, lands, etc., devised them to 
trustees to the use of his granddaughter M. for 
her life, & “ after her decease to the use of all & 
every the child or children of her, M., who shall 
attain the age of twenty-one years,” as tenants 
in common in fee ; “ & for want of any issue,” he 
devised them over to other parties, to hold them 
in a similar manner. Testator died in 1824, 
leaving his granddaughter M. him surviving. M. 
married in 1825, & died in 1833, leaving throe 
children, who were infants at the time of her 
death: — Held: (1) tho granddaughter being 
tenant for life, with remainder in fee to such of 
her children as should attain twenty-one years, 
& no child having attained that age at her death, 
the remainders were divested, <te the children took 
no interest in the estate devised ; (2) the contingent 
remainders over were likewise divested, & the 
estate vested in the heir-at-law. 

It was contended . . . that they took vested 
estates in fee immediately on the death of their 
mother, subject only to be divested in the event 
of their dying under twenty -one, & this case, it 
was said, "must be treated as coming within tho 
principle of the decision of the House of Lords in 
Phipps v. A hers, No. 8993, post, & the several 
cases there referred to. To this, however, we 
cannot accede. In all those cases there was an 
absolute gift to some ascertained person or persons, 
& the ct. held, that words accompanying the gift, 
although apparently importing a contingency or 
contingencies, did in reality only indicate certain 
circumstances on the happening or not happening 
of which the estate previously devised should be 
divested & pass from the first devisee into some 
other channel. . . . Here there is no gift to any 
one who does not answer the whole of the requisite 
description (Rolfe, B.). — Resting v. Allfn 
(1843), 12 M. & W. 279; 13 L. J. Ex ^4 2 

L. T. O. S. 150 ; 152 E. R. 1204 ; subsequent pro- 
ceedings (1811), 5 Hare, 573. 

Annotations As to (1) Consd. Toller v. Attwood (1850), 
16 Q. B. 1)29. Apld. Alexander v. Alexander (1855), 10 
O. B. 69. Dbtd. Browne v. Hrowno (1857), 3 Sin. Sc G. 
668. Consd. He Mid Kent Railway Act, 1850, Ex p. 
Styan (1859), John. 387. Folld. Holmes v. Prescott 
(1864), 3 Now Bop. 559 ; Rhodes v. Whitehead (1865), 

2 Drew. Sc Sin. 532. Consd. Price v. Ball (1868), L. R. 5 
Eq. 399. Distd. Muskett v. Eaton (1875), 1 Ch. D. 435. 
Consd. Jull v . Jacobs (1876), 3 Ch. D. 703. Dbtd. but 
Folld. Astley r. Micklethwait (1880), 15 Ch. D. 59. Distd. 
Patching v. Barnett (1880), 49 L. J. Ch. 665. Consd. 
Pearks v. Moseley (1880), 6 App. Cos. 714: He Finch, 
Abbiss v. Burney (1881), 17 Ch. D. 211. Distd. He Lech- 
mere & Lloyd (1881), 18 Ch. D. 524 ; Marshall v. Gingell 
(1882), 21 Ch. 1). 790. Consd. He Astor, Astor v. Astor, 
11922] 1 Ch. 364. Refd. Bull v. Pritchard (1847), 16 
L. J. Ch. 185 ; Boulton v. Beard (1853), 3 Do G. M. & G. 
608 ; Halfhead v. Shepherd, Same v. Hall, Same r. Tyler 
(1859), 28 L. J. Q. B. 248 ; Williams v. Russell (1863), 10 
Jur. N. S. 168 ; Cunlilte v. Branckor (1876), 3 Ch. D. 
393 ; Sulley v. Barber (1888), 59 L. T. 824 ; Dean v. 
Dean, [1891] 3 Ch. 150; Blackman v. Fysh, [18921 3 
Ch. 209 ; Re Brooke, Brooke v. Brooke, (1894] 1 Ch. 43 ; 
Symes v. Byrnes, [1896] 1 Ch. 272 : White v. Summers, 
11908] 2 Ch. 256 ; Re Itobson, Douglass v. Douglass, 


[1916] 1 Ch. 116. Generally, Mentd. Best v . Donmall 
(1871), 40 L. J. Ch. 160 ; Bentinck v. Portland (1877), 47 
L. J. Ch. 235. 

8959. .] — Testator devised real estate unto 

& to the use of three trustees, their heirs & assigns, 
upon trust, to pay the rents to a married woman, 
for her separate use for her life, &, after her death, 
in trust for all her children who, being sons, should 
attain twenty-one, or being daughters, should 
attain that age or marry, & their heirs & assigns 
for ever : — Held : the trustees took the whole 
legal fee, & all the children of the tenant for life 
living at her death, minors & not minors, took 
vested interests in equity in the estate, subject, 
as to the share of any minor, to be divested in the 
event of his or her dying under twenty-one. — 
Riley v . Garnett (1849), 3 T)e G. & 8m. 029 ; 
19 L. .T. Ch. 140; 14 L. T. (). R. 289; 14 Jur. 
236 ; 64 E. R. 630. 

Annotations : — Apld. Hepworth v. Scale (1855), 25 L. T. O. S. 
328. Consd. Browne v. Browne (1857), 3 Sm. Sc G. 568. 
N.F. He Eddels' Trusts (1871), L. R. 31 Eq. 559. Consd. 
Patching v. Barnett (1880), 49 L. J. Ch. 665. Distd. 
Pearks v. Moseley (1880), 5 App. Cas. 714. Expld. He 
Finch, AbbiKH v. Burney (1881), 17 Ch. D. 211 ; Sulley 
v. Barber (1888), 59 L. T. 824 ; He Astor, Astor v. Astor, 
[1922] 1 Ch. 364. Reid. Marshall v. Gingell (1882), 47 
L. T. 159. 

8960. .] — Devise of real estate to A. for 

life, & after her decease to B. <& C. & D. & E., an 
infant, “ provided she lives to attain the age of 
twenty-one years ” : — Held : this was a condition 
subsequent, & the tenant for life having died 
during the minority of E., E. was entitled to her 
share of the rents until she attained twenty-one. — • 
Simmonds v. Cock (1801), 29 Beav. 455 ; 7 Jur. 
N. S. 718 ; 9 W. R. 517 ; 54 E. R. 704. 

8961. .] — Testator gave & devised certain 

property to his son for life, with remainder to such 
uses in favour of his son’s children as his son should 
appoint, <fc in default of appointment to the use 
of all his son’s children who, being sons, should 
attain twenty-one, or, being daughters, should 
attain that age or marry. The son survived 
testator & died, leaving several children, all infants 
& unmarried, without having exercised the power 
of appointment : — El eld : as the gift to the children 
of the deceased’s son was contingent on their 
attaining twenty -one or marrying, it therefore 
failed, there being no particular estate to support 
the contingent remainder. — Rhodes v. White- 
head (1865), 2 Drew. & Sm. 532 ; 12 L. T. 601 ; 
13 W. R. 800 ; 62 E. R. 722. 

Annotations : — Apld. Brackenbury v. Gibbons (1876), 2 Ch. D. 
417. Consd. Patching v. Barnett (1880), 49 L. J. Ch. 665. 
Distd. lie Leehmere & Lloyd (1881), 18 Ch. D. 524. Reid. 
Miles v . Jarvis (1883), 24 Ch. D. 633. 

8962. .] — Testator devised a freehold to 

trustees for the benefit of E. for life for her separate 
use, & after her death upon trusts for such of the 
children of E., as being sons should attain twenty- 
one or being daughters should attain that age or 
marry. E. died after testator, leaving an infant 
daughter who did not marry before attaining 
twenty-one : — Held : the legal estate was in the 
trustees, & the daughter of E. took the property 
on attaining twenty-one, but the interim rents 
went to testator’s residuary devisee. — Be Eddels’ 
Trusts (1871), L. R. 11 Eq. 559; 40 L. J. Oh. 
316 ; 24 L. T. 223 ; sub nom, lie Eddels’ Trusts, 
Ex p. Hemming, 19 W. R. 815. 

Annotations : — Consd. He Williams, Bpencor r. Brighouse 
(1886), 54 L. T. 831. Refd. Marshall v. Gingell (1882), 
21 Ch. D. 790 ; Re Robson, Douglass v. Douglass, [1916] 

1 Ch. 116. 

8963. .] — Gift to testator’s daughter of 

real <fc personal estate “ during her lifetime, & 
after her decease the property to be equally 
divided between her children on their becoming 
of age : — Held ; the remainder to the daughter’s 
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children created vested interests. — Jull v. Jacobs 
(1876), 3 Ch. 1). 703 ; 35 L. T. 153 ; 24 W. B. 947. 

Annotations: — Consd. Tie Dawes’ Tmsts (1876), 4 Ch. D. 
210. Held. Re Townsend 's Estate, TownseDd r. Townsend 
(1886), 34 Ch. D. 357. Mentd. Smyth v. Smyth (1878), 8 
Ch. D. 561 ; Harle v. Jarman (1895), 73 L. T. 20 ; Aplin 
v. Stone, [1904] 1 Ch. 543 ; Re Willis, Crossman v. Kirkaldy, 
1191 7] 1 Ch. 365. 

8964 . .] — Testator devised a freehold estate 

to the use of his son f or life, A after his decease to 
the use of the children of his son who should attain 
twenty-one or die under that age leaving issue, 
A the heirs A assigns of such children, in equal 
shares. Testator had mortgaged part of the 
devised estate, & at his death the legal estate was 
outstanding in the mtgees. Testator’s son died 
leaving four infant children : — Held : as to the 
mtged. portion of the estate the contingent 
remainders were preserved from failure by the 
legal estate outstanding in the mtgees., but as 
to the remaining portion, the remainders failed 
on the death of testator’s son. — Astley r. Mickle- 
thwait (1880), 15 Ch. I). 59 ; 49 L. J. Ch. 672 ; 

43 L. T. 58 ; 28 W. K. 811. 

Annotations : — Consd. Re Dobson, Douglass v. Douglass, 
[1916] 1 Ch. 116. Refd. Re Freme, Frcmo v. Logan, [1891] 
3 Ch. 167. 

8965 . — — .] — Testator devised A bequeathed 
real A personal estate to trustees upon trust to pay 
the income to his wife during her life, & after her 
decease, if H. was then living, to retain the rents 
of the realty to their own use during liis life, & to 
pay him the income of the personalty during his 
life, A after his death upon trust to convey A 
transfer the real A personal estate to such son 
of M. as should first attain the age of twenty-five 
years, upon condition that such son of M. as 
should become entitled to any property under the 
will should, within two years after he should so 
become entitled, take the name A arms of the 
testator. At testator's decease M. was living A 
had no son who had attained twenty-five, but 
his eldest son attained that age during the lives 
of the widow A II. This son died in the lifetime 
of H. without having taken the name A arms of 
testator: — Held: (1) the limitation to such son 
of M. as should first attain the age of twenty-five 
years could not be treated as intended to give an 
immediately vested interest liable to be divested 
on death under twenty-five, but was a limitation 
contingent on the son’s attaining the age of 
twenty -five years ; (2) when the legal estate in 
fee vested in trustees under the instrument which 
created the beneficial limitations, the feudal rule 
by which a contingent remainder failed if it did 
not vest before the determination of the particular 
estate, did not apply, A the limitation to such son 
of M. as should attain twenty-five years, assuming 
it to have been an equitable remainder, would still 
have been void for remoteness ; (3) the direction 
to the trustees to convey on the death of II. did 
not create a contingent equitable remainder, but 
w*as an executory devise. — Abbiss v. Burney, Rc 
Finch (1881), 17 Ch. I). 211 ; 50 L. J. Ch. 348; 

44 L. T. 267 ; 29 W. R. 449, C. A. 

Annotations : — As to (1) Reid. Marshall v. Gingell (1882), 47 
L. T. 159 : Re Bence, Smith v. Bence, f 1891 ] 3 Ch. 242. 
As to (2) Consd. Re Ashfortb, Sibley v. Aahforth, [1905] 1 
Ch. 535 ; Rc Willis, Grossman v. Kirkaldy, [1917] 1 Ch. 
365 ; Rc Conyngham, Conyngham v. Conyngham, [1921] 
1 Ch. 491. Refd. Re Frost, Frost v. Frost (1889), 43 
Ch. D. 246 ; Re Nash, Cook v. Frederick, [1910] 1 Ch. 1 ; 
Re Clarke’s Settlmt. Trust, Wanklyn v. Btreatfeild, [1916] 
1 Ch. 467. Generally, Mentd. Re Middleton, Thompson v. 
Barrie (1882), 19 Ch. D. 552. 

8966 . .] — Testator devised his residuary 

real estate to trustees upon trust for such of his 
six younger children as should survive him, A 


being sons should attain twenty-one or dying 
under that age should leave issue surviving ; or 
being daughters should attain twenty-one or be 
previously married, A he directed that if any of 
his said children should die in his lifetime leaving 
issue living at his decease, which issue being male 
should attain twenty-one years or dying under 
that age should leave issue surviving, or being 
female should attain twenty-one years or be pre- 
viously married, then the share to which each 
child of testator so dying would, if surviving 
testator A attaining twenty-one years, have 
become absolutely entitled to should be in trust 
for the issue of such child, but so that such issue 
in their several degrees should take only “ after 
the decease A by representation of their respective 
parents ” : — Held : the infant children of one of 
testator’s younger sons, who predeceased him, 
took a vested interest in their father’s share in this 
estate, liable to be divested in the event of their 
deaths under twenty-one years. — Re James (1884), 
51 L. T. 596 ; 32 W. B. 898. 

8967 . .] — Testator gave a house to his 

trustees upon trust to permit his daughter E. to 
receive the rents thereof for her life ; “A from A 
after her decease the same premises shall be in 
trust for all the children of E., in equal shares as 
tenants in common, on their respectively attaining 
the age of twenty-one years.” The will contained 
no direction as to the application of the rents of 
the house after the death of E., A during the 
infancy of her children. E. had only one child, 
a daughter, who survived her mother, A died 
under twenty-one unmarried : — Held : notwith- 
standing the use of the words “ from A after,” the 
children of E. did not take vested interests until 
they attained twenty-one. — Re Jobson, Jobson 
v. Bichardson (1889), 44 Ch. D. 154 ; 59 L. J. Ch. 
245 ; 62 L. T. 148. 

Annotation : — Refd. Re Francis, Francis t*. Francis (1905), 
74 L. J. Ch. 487. 

8968. .] — A gift to A. for life, A from A after 

the decease of A. unto A to the use of such child 
or children of A. living at his decease, A sucli 
issue then living of the child or children of A. 
then deceased, as either before or after the death 
of A. should attain the age of twenty-one years 
or die under that age A leave issue : — Held : this 
limitation was an executory devise A not a con- 
tingent remainder. — Dean v. Dean, [1891 J 3 Ch. 
150 ; 60 L. J. Ch. 553 ; 65 L. T. 65 ; 39 W. B. 
568 ; 7 T. L. B. 579. 

Annotations Apprvd. Re Wrightaon, Battle-Wrightson r. 
Thomas, [1904 12 Ch. 95. Distd. White v. Bummers, [ 1 908 J 
2 Ch. 250 ; Re Norrington, Norrington v. Norrington (1923), 
40 T. L. It. 90. Refd. Symes v. Byrnes, [1896] 1 Ch. 272. 
Mentd. Re Stamford & Warrington, Payne v. Grey, [1911 J 
1 Ch. 255. 

8969. .] — A devise of real estate to a devisee 

“ when she shall attain the ago of twenty -five 
years,” without more, is contingent on her attain- 
ing that age. — Re Francis, Francis v. Francis, 
[1905] 2 Ch. 295 ; 74 L. J. Ch. 487 ; 93 L. T. 
132 ; 53 W. B. 571 ; 49 Sol. Jo. 536. 

Annotations : — Apprvd. Re Blackwell, Blackwell r. Black - 
well. [1926] Ch. 223. Refd. Re Astor, Astor v. Adams 
(1921), 90 L. J. Ch. 499. 

8970. .] — Testator, after giving a certain 

specific bequest, gave all the rest of his property 
to his trustees in trust for his wife for life, A after 
her death to certain freeholds in trust for his 
granddaughters, E. A D., as tenants in common 
on the younger attaining the age of twenty-seven 
years, the income to be accumulated from the date 
of the death of the widow till the younger attained 
twenty-seven. The widow died in 1911, A the 
younger daughter in 1912, under twenty-seven 
years of age. The elder granddaughter, not yet 
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twenty-seven, & heiress-at-law of her sister, now 
claimed the property : — Held : the two grand- 
daughters took vested interests on the death of 
testator, expectant on the determination of the 
widow’s life interest & the period of accumulation, 
& they were accordingly absolutely entitled to 
the property & accumulations in equal shares. — 
Re Radford, Jones v. Radford (1918), 62 Sol. 
Jo. 604. 

8971. Direction against vested interest until 

age attained.] — Testator devised a freehold estate 
to his wife for her widowhood, remainder to his 
nephew for life, remainder to the children of his 
nephew in fee, as tenants in common, & if there 
should be no child of his nephew living at his 
wife’s death or second marriage, then over ; <fc, 
by a codicil of even date with the will, he directed 
that neither his nephew nor any issue of his 
nephew should take a vested interest by virtue of 
his will, unless they should respectively attain 
twenty-one ; & in case of the death of any of such 
children under twenty-one, their shares should go 
to the survivors on their attaining twenty-one. 
The nephew attained twenty-one, & had five 
infant children living at the widow’s death : — 
Held : their interests were contingent on their 
attaining twenty-one. — Russel v. Buchanan 
(1836), 7 Sim. 628 ; 5L.J. Oh. 122 ; 58 E. R. 979. 

Aniiotatioris Expld. Taylor v. Frobisher (1852), 5 De G. & 
Sm. 101. Consd. Lushington v. Periricc, Penrice v. Lush- 
ing on (1808), 18 L. T. 51)7. Distd. Re Wrightson, Battie- 
Wrightson v. Thomas, £1004] 2 Ch. 1)5. 

(b) Prior (lift until Attainment of Age. 

8972. Whether gift vests before age attained.]—- 

Devise of lands for eight years, afterwards to 
oxors. for performance of the will, till testator’s 
son should accomplish his full age of twenty-one 
years, & when lie should come of age, t hen t-liat he 
should enjoy the same to him & his heirs, the son 
died under age : — Held : (1 ) this was a good devise 
of the term till the son should attain twenty-one, 
4 V t he int erest of 1 110 exors. continued till such time 
as he would have been of age, if be had lived ; 
(2) the remainder was executed in the son, <fc not 
in contingency, for the adverbs when A then in 
this case only denoted t he time when the remainder 
was to take effect in possession, & not when the 
remainder should vest , for when these adverbs 
refer to a tiling which must of necessity happen, 
as, in this case, the d (‘termination of the term 
devised to the exors., they make no contingency. 
When the part icular estate upon winch a remainder 
depends may determine before the remainder 
takes effect, the remainder is contingent. So 
when it is limited to take effect, upon a contingent 
determinat ion of the preceding estat e.- — Bor - 
aston’ 8 Case (1587), 3 Co. Rep. 16 a; 76 E. R. 
664 . 

Annotations: — As to (1) Apld. Roberts v. Roberts (1(513), 

2 Bulat. 123 ; Jackson r. Marjoribauks (1811), 12 Siru. 93 : 
Parkin v. Knight (181(5), 15 Sim. 83 ; Ilepworth v. Scalo 
(1855), 25 L. T. (). S. 328 ; Re Radford, Jones i’. Radford 
(1918), (52 Sol. Jo. (504. Reid. Lovies* Case (1014), 10 
Co. Pop. 78 a; Rolls v. Brown (1 020), Cro. Jac. 590; 
Taylor v. Biddull (1079), 2 Mod. Rep. 289 ; Coates v. 
Needham (1G8H), 2 Vcrn. 65 ; Seattergood r. Edgo (1699), 


10 L. T. 866 ; Dean v. Handley (1865), 2 Hem. & M. 635 ; 
Riehardson v. Power (1865), 19 C. B. N. S. 780 ; Patching 
v. Barnett (1880), 49 L. J. Ch. 665 ; Pearks v. Moseley 
(1880), 5 App. Cas. 714. As to (2) Apld. Doe d. Wheedon 
ik Lea (1789), 3 Term Rep. 41. Consd. Re Blackwell, 
Blackwell v. Blackwell, [192(5] Cb. 223. Reid. Havergil 
v. Haro (1616), 3 Bulst. 250 ; Sheriff v. Wrothara (1618), 
Cro. Jac. 509; Napper ik Sanders (1631), Hut. 118; 
Bm-iikot' v . Holmes (1661), 1 Keb. 119 ; Potty v. Goddard 
C/562), O. Bridg. 35 ; Gardner v. Sheldon (1671), 2 Keb. 
J,? 1 ; Maytlold v. Dugard (1713), Glib. Ch. 30 ; Bacon v. 
/1 Prec * 500 I Boo d. Morris v. IJnderdown 

WUles, 293; Parkhurst v. Smith (1741), Wlllos, 
5 A.-O. v. Dupiessla (1752), Park. 144 ; Goso v . Nelson 
(1 7-57). 1 Burr. 226 ; Hanson v. Graham (1801), 6 Vos. 
239 ; Newman v. Newman (1839), 10 Sim. 51 ; Baynes v. 
1 rc_vofit (1844), 8 Jur. 506 ; Milroy v. Milroy (1844), 13 
L. J. Ch. 266 ; ReWrey, vStuart v. Wroy (1885), 30 Ch. D. 
507. Generally, Reid. Wellock v. Hammond (1590), 
C ro - PUz. 204 ; Blamford v. Blamford (1615), 3 Bulst. 98 ; 
1 apdllori v. Voice (1728), Kel. \V. 27 ; Nowcoman v. 
Bothlom Hospital (1741), Amb. App. 785 : Bagshaw v. 
Spoueer (1748), 1 Ves. Son. 142 ; Tunstall r. Braehen 
(1753), Amb. 167 ; Goodtitle d. Ilayward v. Whitby 
(1757), 1 Kony. 506 ; Duffleld v. Duffleld (1829), 1 Dow. 
& Cl. 208 ; Vawdrey v. Geddea (1830), Taml. 361 ; Browne 
r. Browne (1857), 3 Sm. & G. 568 ; Re Gregson's Trusts 
(1864), 2 Hem. & M. 504 ; Locke v. Lambo (1867), L. R. 
4 Eq. 372 ; Andrew v. Andrew (1875), 24 W. R. 349. 
Mentd. Lovoll v. Lovell (1743), 3 Atk. 11. 

8973. .] — Carter v . Ciiurcii (1008), 1 Cas. 

in Ch. 113 ; 22 E. R. 719. 

8974. .] — If a devise be made to A. testator’s 

sister & heir, “ for so long time & until her son B. 
attain the age of twenty-one years ; <fc after he 
shall have attained the said age, then to B. in fee ; 
A if he die before his age of twenty-one years, then 
to the heirs of the body of C. the father of B. & 
their heirs for ever ; A. takes an estate for years, 
& the remainder in fee is immediately vested in 
B. ; A if lie die before he attains twenty-one 
years, A in the lifetime of C. an only sister shall 
take the estate, either as heir to her brother, or 
as heir of the body of her father.™ T aylor d. 
Smith v . Biddall (1677), 2 Mod. Hep. 289; 1 

Ereem. K. B. 213 ; 2 Eq. Cas. Abr. 335 ; 86 E. R. 
1078. 

Annotations : — Consd. Lovell v. Lovell (1743), 3 Atk. 11. 
Expld. Cadell v. Palmer (1833), 10 Bing. 140. Refd. 
Seattergood ik Edge (16991, 12 Mod. Rep. 27 8 ; Carter v. 
Barmadist on (1718), 1 R. Wins. 505 ; Stephens v. Stephens 
(1736), Cas. temp. Talb. 228 ; Gower v. Grosvenor (1740), 
Barn. Ch. 54 ; Goodtitle d. Hayw r ard v. Whittey (1757), 
1 Keny. 50(5 ; Stanley v. Stanley (1809), 16 Ves. 491 ; 
Dunguimon v. Smith (1846), 12 Cl. & Fin. 546 ; Holmes v. 
Prescott (1861), 11 L. T. 38. 

8975. .] — Manfield v. 

25 


Gilb. Cb. 36 ; 25 E. R. 26 : sub 


Dugard (1713), 
, .... nom. Mansfield 
v. Dugard, 1 Eq. Cas. Abr. 195 ; sub nom . Mans- 
field v. Mansfield, 2 Eq. Cas. Abr. 363, L. C. 

Annotations : — Folid. Doe d. Wheedon v. Lea (1789), 3 
Term Rep. 41. Consd. Booth u. Booth (1799), 4 Ves. 399 ; 
Hanson v. Graham (1801), 6 Ves. 239. Apld. Lane v. 
Goudge (1803), 9 Ves. 225. Folld. Doe d. Hunt v. Moore 
(1811), 14 East, (501. Apld. Doe d. Tremowen r. Por- 
mowan (1840), 3 Por. & L)nv. 303. Distd. Phipps v. 
Ackers (1842), 9 Cl. «S c Fin. 583. Refd. J)oo d. Morris v. 
IJnderdown (1741), Willes, 293 ; Goodtitlo d. Hayward i\ 
Whitby (1757), 1 Burr. 228 ; Doe d. Cadogan v. Ewart 
(1838), 7 Ad. (Sc El. 636 ; Leemhig v. Sharratt (1842), 2 
Hare, 14 ; Alexander v. Alexander (1855), 16 C. B. 59 ; 
Re Blackwell, Blackwell v. Blackwell, [1926] Cb. 223. 

8976. .] — Devise to my daughters, until 

my son shall attain liis age of forty years, hoping 
by that time my son will have seen his folly. The 
son dies before forty ; the devise to the daughters 
ceases. Devise to A. until B. shall attain forty 
years. B. dies before forty ; A.’s estate ceases. 
Sccus : if the devise to A. be made a fund to pay 
debts or portions, which cannot be raised, until 
B. shall have attained his age of forty ; in which 
case the word “ shall ” is taken for ” should.” — 
Lomax v. Holmeden (1732), 3 P. YVms. 176 ; 2 
Stra. 940 ; 94 E. R. 397. 

294; Alexander v. Alexander (1855), 16 C, B. 59 ; Holmes de\ise of lands to A. till B. 

v. Prescott (1804), 3 Now Rep. 559 ; Re Mottram (1864), I attains the age of twenty-one, & then to B. in fee, 



Holley v. Ward (1839), 9 Ad. & El. 582 ; Leeming v. 
•Sharratt (1812), 2 Haro, 14 ; Phipps v. Ackers (1842), 9 
Cl. & Fin. 583 ; Tapscott v. Nowcombo (1842), 6 Jur, 



8971 i. 
k— VOL. 


— Direction ayainst vested interest until age attained .] — Dennis v. Frend (1863), 14 I. Ch. It. 271. — IR. 
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Wills. 


Sect. 20. — Vesting : Sub-serf, 2, B. (b) & (c).] 

gives B. a vested interest, descendible to liis heirs 
if he die before twenty-one. — Doe d. Morris v. 
Unperdown (1741), Andr. App. 8 ; Willes, 293 ; 
95 E. 11. 454. 

Annotations : — Apld. Doc d. Wells v. Scott (1814), 3 M. & S. 
300. Refd. Smith d. Davis v. Saunders (1771), 2 Wm. 111. 
736 ; Doe d. Scott r. Roach (1816), 5 M. A S. 4 82 ; Driver 
d. Frank v. Frank (1818), 8 Taunt. 468 ; Warteru. Hutchin- 
son (1823), 1 J3. & C. 721 : Doe d. Winter r. Perratt (1826), 

6 B. & C. 48 ; Doe d. Cadogan v. Ewart (1838), 7 Ad. & El. 
636 ; Perceval v. Perceval (1870), L. R. 9 Eq. 386 ; He 
Mason, Ogden v. Mason, [1901] 1 Ch. 619. 

8978. .] — H. by will gave his personalty to 

his wife, A all his real estate by description for the 
maintenance of herself A his three children, until 
his son G. attained twenty-one, when he gave 
him certain portions of the property charged with 
an allowance to his, testator’s, wife ; to his son 
H. when twenty-one, certain portions on the same 
condition ; & to his daughter E., at twenty-one, 
certain portions ; as to some to the wife for life, 
A at her decease to the daughter absolutely. If 
G. died without issue, then H. to possess the 
property ; A if If. died before G. without issue, 
then G. to have 11. ’s property. If E. died without 
issue, her property to be equally divided between 
her brothers, or the survivor, but if she survived 
them, A they left no issue, then she to have all 
the property. But if the wife survived all the 
children, to her for life, remainder to his, testator’s, 
nephews A nieces equally. If there should be an 
after-born child which survived G. A H. they 
leaving no issue, the whole to such child ; A if 
such cl i del died without issue, to the wife for life, 
as if there had been only three children. Testator 
left four children, one after-born, A nephews A 
nieces. G. died an infant A unmarried : — Held : 
the wife took a life estate until eldest son attained 
twenty-one, A there were three estates tail 
successively, A 11. was now tenant in tail . — lie 
Hinkks Estate (1853), 2 \Y. K. 108. 

8979. Trust for devisees until age attained/] 

— On a devise to two sons, A that the exor. shall 
have the land until they altain their several ages, 
each shall have his possession of the joint- 
estate as lie attains the age of twenty-one. — 
Aylok r. C'dep (1(510), Oo. Jac. 259; 79 E. It. 
222 ; sub nom. Aylkt v. Choitin, Yelv. 183 ; 1 
Brown!. J47; sub vum. Eyliff v. Chopley, 1 
Bulst. 42. 

Annotations : — Refd. Trevivian r. Tooker (168S), 1 Ld. 
Ruym. 49.') ; Southcot v. W atson (1 745), 3 Atk. 226. 

8980. .] — Devise to A. for the use of 

B. till B. attains the age of twenty-one, A then to 
B. in fee ; the fee vests immediately in B. — 

* T N d. Sa'itektiiwaite v. Satterthwaite (1704 ), 
1 Wm. Bl. 519 ; 90 E. B. 801. 

Annotation ; — Refd. Doe d. Cadogan v. Ewart (1838), 7 
Ad. A El. 036. 

8981. .] — Devise to trustees A their 

heirs in trust to receive the rents, etc., until A. 
shall attain twenty-one ; A immediately after he 
shall attain twenty-one to convey to the use of A. 
for life, A from A after the determination of that 
estate by forfeiture or otherwise in his life to trus- 
tees A their heirs during his life upon trust to 
preserve the contingent uses ; A after his decease 


to the use of his first & other sons in tail male ; A 
for default of such issue, or in case of the death of 
A. before twenty-one, upon a similar trust for 
other persons. A. takes a vested remainder for 
life after an estate in the trustees for so many years 
as his minority may last. — S tanley v. Stanley 

(1809), 16 Ves. 491 ; 33 E. R. 1071. 

Annotations Apld. Phipps v. Ackers (1842) 9 Cl. A Fin. 
683. Consd. Graham v. Stewart (1855), 26 L. T. O. S, ,29 , 
Lamharde v. Poach (1859), 4 Drew. 553. Refd. Ackland 
v. Lutloy (1839). 9 Ad. A El. 879 ; Morrico v. Langham 
(1840), 11 Sim. 200 ; Turton v. Lamharde, Lamharde v. 
Turton (1860), 1 De G. F. A J. 495 ; D’Eyncourt v. 
Gregory (1864), 34 Boav. 36. 

8982. .J — Testator devised the residue 

of his real estate to a trustee, until one of his 
grandsons attained twenty-one ; A in case his 
grandson T. attained twenty-one, in trust to pay 
him “ the future rents.” He bequeathed to the 
same trustee the residue of his personal estato to 
accumulate until one of his grandsons attained 
twenty-one, A he directed payment of “ the aggre- 
gate ” of the residue of his personal estate A its 
accumulations A the accumulations of the rents 
to his grandson T., from A after his attaining 
tw enty-one. There was an interval of three years 
betw’een the eldest grandson A T. attaining 
twenty-one : — Held : the rents during that interval 
were undisposed of A passed to the heir-at-law. 
Marriott v. Turner (1855), 20 Beav. 557 ; 52 


E. R. 718. 

8983. .] — Testator devised real estate 

unto A to the use of trustees, their heirs A assigns, 
upon trust to permit his wife to receive the rents 
during her life ; A, after her decease, subject to 
certain trusts for accumulating the rents in the 
meantime so long as the same could legally 
operate, to stand possessed of the real estate in 
trust for the youngest grandson of A. who should 
be living at the decease of his w-ife, A should then 
have attained, or should live to attain, the age of 
twenty -five years, for life, A after his decease, 
upon trust for his first A other sons in tail male. 
The widow of testator died in 1879. At that time 
the youngest grandson of A. had attained twenty- 
one, but had not attained twenty-five : — Held : 
there being no words in the will which w T ould have 
the effect of vesting the property in the youngest 
grandson before he attained twenty-five, this gift 
was void for remoteness. — Patching v. Barnett 
(1881), 51 L. J. Ch. 74 ; 45 L. T. 292, C. A. ; affg. 
(1880), 49 L. J. Ch. 665. 

Annotations : — Refd. A&tlcy t\ Mickletkwait (1880), 15 Ch. D. 
59 ; He MufYet.t, Jones v. Mason (1888), 39 Ch. I). 534. 
Meutd. He Middleton, Thompson v. Harris (1882), 19 Ch. D. 
552 ; He Copland, Mitchell v. Bain (1895), 4 4 W. H. 94 ; 
/, v Jones, Elgood v. Kiiulcrley, Elgood r. Jones, [19021 
1 Ch. 92 ; Bourne r. Swan A Edgar, He Bourne’s Trade 
Mkn., [1903] 1 Ch. 211 ; He Tronohnrd, Trenchard v. 
Trenohard, [1905] 1 Ch. 82 ; He Betts, Doughty v. Walker, 
[1907] 2 Ch. 149. 


(c) Gifts Over. 

8984. Whether gift vests before age attained.] — 

Darknol’s Case (1621), Beni. 147 ; 73 E. R. 1001. 

8985. .] ——Taylor d. Smith v. Biddall, 

No. 8974, ante. 

8986. .] — Testator devised to A. for life, 

A after her death to B. for life, A at the decease of 
A. A B., or the survivor, gave all his real estate 
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8984 I. Whether gift vests before age 
attained.} — He Ricuman, [1918] S. A. 
L. It. 209. —A US. 

8984 ii. .] — He Johnson, He 

ItKKD (1918), 14 Tas. L. K. 1.— AUS. 

8984 iii. .] — Testatrix devised 

certain land to her grandson “ when ho 
arrives at the age of 25 years. Should 
he not survive till the ago of 25 years, 


I give ” (the same land) “ to my son 
A., & should ho die without hoirs of ids 
natural body, I give ” (the same land) 
“ to my son It., his hoirs A assigns 
forever ” : — Held : the land was 

vested in tho grandson, subject to bo 
divested in the event of his not attain- 
ing tho age of 25 years . — lie Young, 
22 C, L. T. 31.— CAN. 

8984 i*. .3 — Testator devised a 

farm to his grandson " when he 


arrives at 21 years of ago,” with a 
devise over in case of death, ” before 
receiving the share,” A a residuary 
devise to a son A daughter : — Held : 
the land vested in the grandson by 
the will, subject to be divested should 
he die before attaining 21 . — He Dennis 
(1903), 23 C. L. T. 50 : 5 0. L. It. 46 ; 

2 O. W. R. 15.-- CAN. 

8984 v. .] — A devise or bequest 

to a beneficiary at a specified age A 
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to C. if he should live to attain twenty-one ; but 
in case he should die before that age, A 1). should 
survive him, in that case to D. if lie should live to 
attain twenty-one, but not otherwise ; but in 
case both C. A D. should die before either of them 
should attain twenty-one, then to E. in fee : — 
Held : C. took a vested remainder. — B romfield 
t». Crowder (1805), 1 Bos. A P. N. It. 313 ; 127 
E. R. 483 ; affd. (1811 ), cited in 14 East, at p. 601, 
II. L. 

Annotations : — Apld. Doe d. Hunt v. Moore (1811), 14 East, 
601. Distd. Hoc i\ Briggs (1812), 16 East, 406. Apld. 
Doe d. Roake u. Nowell (1813), 1 M. & S. 327 ; Dufflelu v. 
Elwea (1826), 2 Sim. & St. 544 ; Doe v. Dermewan (1840), 

3 Per. & Dav. 303 ; Jackson v. Murjoribanks (1841), 12 
Sim. 03 ; Phipps v. Ackers ( 1 842), 0 Cl. & Fin. 583. Consd. 
Effort on v. Brownlow (1853), 4 II. L. Cus. 1 ; Browne v. 
Browne (1857), 3 Sin. & G. 568. Distd. Andrew v. Andrew 
(1875), 1 Ch. D. 410. Refd. Driver v. Frank (1814), 3 
M. & S. 25 ; Doe d. Dolley v. Ward (1830), 0 Ad. & El. 
582 ; Doo d. Bills v. Hopkiuson (1843), 5 Q. B. 223 ; 
James v. Wynford (1852), 1 Sm. & G. 40 ; Alexander v. 
Alexander (1855), 16 C. B. 50 ; He Gregson’s Trusts (1864), 

2 Hem. & M. 504 ; Pearks v. Moseley (1880), 5 App. Cas. 
714; He Blackwell, Blackwell v. blackwell (1025), 05 

L. J.Ch. 172. 

8987 . - — .] — Stani.ey v. Stanley, No. 8981, 
ante . 

8988 . -.]— Under a devise of real estate in 
fee to J. when he attains the age of twenty-one 
but in case he dies before twenty-one, then to his 
brother when he attains twenty-one, with iike 
remainders over ; J. the devisee takes an im- 
mediate vested interest, liable to be devested upon 
his dying under twenty-one. — I >oe d. Hunt v. 
Moore (1811), 14 East, 601 ; 101 E. R. 732. 

A nnotot io n s Consd. Doe d. Hoake r. Nowell (1813), 1 

M. & S. 327 ; Phipps v. Ackers (184 2), 0 Cl. Pin. 583 ; 
Posting v. Allen (1 84 3), 12 M. W. 270 ; Bull v. Pritchard 
(1847), 5 Hare, 567 ; Effort on v. Brownlow (1853), 4 
H. L. Cas. 1 ; Browne r. Browne (1857), 3 ,Srn. 8: G. 568 ; 
Holmes v. Prescott (1864), 3 New Pep. 550. Refd. Driver 
r. Frank (1814), 3 M. H iS. 25 ; Doc d. Dolley v. Ward 
(1830), 0 Ad. & FI. 582 ; Patching v. Barnett (1850), 28 
W. P. 886 ; Alexander v. Alexander (1855), 16 C. B. 50 ; 
He G region’s Trusts (1864), 2 Hem. M. 504; He Astor, 
Astor v. Adams (1021), 00 L. J. Ch. 400. 

8989 . .] — Devise of freehold estates to J., 

nephew & heir-at-law of testatrix for life ; A on 
liis decease “ to A amongst liis cldldreri lawfully 
begotten, equally at the age of twenty-one, A 
their heirs as tenants in common ; but if only one 
child shall live to attain such age, to him or her, 
A liis or her heirs, at his or her age of twenty-one 
years ; A in case my nephew shall die without 
lawful issue, or such lawful issue shall die before 
twenty-one,” then over : — Held: the children of 
J. took a vested remainder.— II andoll v. Doe 
d. Roake (1817), 5 Dow, 202; 3 E. R. 1302, 
JI. L. ; affq. 8. C. sub 7tom. Doe d. Roake v. 
Nowell (1813), 1 M. A 8. 327. 

Annotations : — Apld. Doe d. Dolley v. Ward (1839), 9 Ad. & 
El. 582 ; Riley v. Garnett (1849), 3 De G. & 8m. 029. 
Consd. Browne v. Browne (1857), 3 Sm. & U. 568 ; Holmes 
v. Prescott (1864), 3 New Hep. 559. Refd. Driver v. 
Frank (1814), 3 M. & 8. 25 ; Dcnn d. Nowell v. Roake 
(1825), 10 Moore, C. P. 113 ; Phipps v. Williams (1831), 
5 Sim. 44; Mortimer r. Hartley (1847), 11 Jur. 582; 
Price v. Hall (1868), L. R. 5 Eq. 399 ; He B'inch, Abbiss 
v. Barney (l^M), 28 W. It. 903 ; Patching r. Barnett 
(1880), 49 L. J. Ch. 665 ; Tcarks v. Moseley (1880), 5 
App. Cas. 714. 

8990 . J — (1) A devise of real estate to all 

the younger children of testator’s daughter, as 
tenants in common, with a devise over in case 
they should all die under twenty-one, or be 
married without consent, would give a vested 
interest, subject to be divested in that event, 
unless a different interest appeared from the 
subsequent part of the will. 

(2) The first husband of the daughter was 


living at the time of making the will, & at the 
death of testator, A although it was plain that 
testator had not in his contemplation a second 
marriage of his daughter, yet the gift over being 
in case the daughter should leave no issue behind 
her, the children of the second marriage took 
equally with the children of the first marriage. — 
Critchett v . Taynton (1830), 1 Russ. A M. 541 ; 

8 L. J. O. 8. Ch. 143 ; 39 E. R. 208. 

8991. .] — Devise of freehold to testator’s 

daughter S. for life, A from A after her decease to 
“ such of her children as she now has or may have, 
if a son or sons, at his or their ages of twenty- 
three ” ; if a daughter or daughters, at her or 
their ages of twenty-one, in fee ; A, in case of tho 
death of any son or daughter of S. under the 
prescribed age, his or her share to go to the 
survivors A survivor of them on attaining the 
prescribed age, in fee ; A, if 8. should have but 
one child who should attain the prescribed age, 
all tl ie premises to go to such only child, so attain- 
ing such age, in fee ; tho rents A produce of the 
devised premises to be applied by trustees to the 
maintenance of the grandchildren till they should 
attain the above ages. Devise over, to a son A 
other daughters of testator, A their children, if 
all the children of 8. should die under the pre- 
scribed ages ; A a further clause directing the 
rents A profits to be applied for the maintenance 
of the children of 8., or of the son’s A other 
daughters’ children, “ until they become respec- 
tively interested as before mentioned.” Devise 
over, after some intermediate clauses, if all 
testator’s grandchildren then born or thereafter 
to be born should die under the prescribed ages 
“ without leaving any child or children them or 
any of thorn surviving.” 8. survived the testator, 
A died, leaving children : — Held : by the will, 
such children took a vested interest on S.’s death, 
A, consequently, the devise to them w T as not void 
for remoteness. — Doe d. Dolley v. Ward (1839), 
9 Ad. A El. 582 ; 1 Per. A Dav. 508 ; 8 L. J. Q. B. 
151 ; 112 E. R. 1332. 

Annotations : — Consd. Newman v. Newman (1839), 10 Sim. 

51. Refd. Bought on v. James (1844), 1 Coll. 26 ; Bull v. 

Pritchard (1 847), 8 L. T. O. S. 337 ; Evers r. Cballls 

(1859), 7 H. L. Cus. 532. 

8992. .] — Testator devised all his freehold, 

copyhold, A leasehold messuages, lands, tene- 
ments, rents, A hereditaments, A all other his real 
A personal estate, wliat soever A wheresoever, not 
before disposed of, to trustees, with power to sell 
A absolutely dispose of, or to exchange or let, all 
or any part or parts of his said estate, upon trust, 
as to a certain part, to convey A assure that part 
to his godson, G., when A so soon as his godson 
should attain twenty-one ; A also to pay G. 
£7,000 upon his attaining twenty -one. But in 
case G. should die without issue before attaining 
tw’enty-one, then the said part of the real estate, 
together with the £7,000, was to sink into A 
become part of the residue, A to go according to 
the disposition thereof, thereafter in the will 
expressed. As to the rest, residue, A remainder 
of his personal estate, he directed it to accumulate 
at compound interest until J. should attain twenty- 
four years, then upon trust to convey, assign, 
etc., unto J., upon liis giving such security, A 
executing such deeds for the payment of annuities 
before bequeathed to other persons, as should be 
to the satisfaction of the trustees, all the legal 
estate A interest of A in all the freehold, leasehold, 
A copyhold lands, tenements, rents, A heredita- 


theii free from a specified disqualiiioa- ape, confers an immediate vested qualification until the age specified. — 

non, followed by a gift, over on his interest, subject to the condition snb- Public Trustee v. Gower, [1924] 

death before or disqualification at that sequent of his surviving without dis- N. Z. L. R. 1233. — N.Z. 

3x2 
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merits, Sc all other testator’s real & personal 
estate, whatsoever Sc wheresoever, not therein- 
before devised Sc bequeathed: — Held: this gift 
to 3. displaced the heir-at-law as to the residuary 
gift of real Sc personal estate ; J. took a vested 
interest in the intermediate rents Sc profits, Sc 
the words respecting his executing deeds Sc assur- 
ances did not constitute a condition precedent. 

There is a great doubt whether 0. took under 
the devise a vested or a contingent interest ; if 
he had taken a vested interest, that would have 
made an end of the question, but then there are 
these words, “ to pay over when he shall attain 
that age,” Sc taking the two dispositions together, 
I have no doubt whatever . . . that that is a 
contingent devise (Lord Brougham). — Ackers v . 
Phipps (1835), 9 Bli. N. 8. 430 ; 3 Cl. Sc Fin. 005 ; 
5 F. R. 1353, 11. I j. ; revsy. S. C. sub now. Phipps 
r. Williams (1831), 5 Sim. 44. 


Annotations: — Consd. Egcrton r. Hrovvnluw (1853), 23 

L. J. Cli. 8 ; Browne r. Browne ( 1 8T.7 ), 5 W. 1L 777. 
Refd. Watson r. Hayes (1839), 8 L. J. Cl). 109 ; Jackson 
v. AlarjorilumkH (1841), 12 Sim. 93; Cunningham v. 
Murray (1817), 1 l)c G. & Srn. 3 GO ; Underwood v. Wins: 
( 1 855), 4 De G. M. Sc G. 033 ; Smith v. Spencer (1850), G 
De G. AI. Sc G. (53 L ; Hodgson r. Boctive (18(53). 2 New 
Hep. 233 ; Holmes r. Prescott (1864), 33 L. J. <’h. 264 ; 
Dean v. Handley (1865), G Now Pop. 95; Jic Orlehar’s 
Set Unit. Trusts (1875), L. B. 20 Eq. 711. 


8993. .] — J. by his W’ill gave all his real 

estate to trustees upon certain trusts ; Sc as to 
his lands at W., he directed that they his trustees 
should stand seised thereof, in trust to convey the 
same to his godson G. when Sc as soon as he should 
attain the age of twenty-one years ; but in case 
G. should die before lie attained the age of fwenty- 
one years without leaving lawful issue, then he 
directed that the lands at W. should sink into Sc 
become part of the residue of his real estate ; Sc 
he gave all the residue of his real estate to J. 
G. at the decease of J. had not attained twenty- 
one ; — Held ; an estate in fee in the lands at W. 


vested immediately in G., liable to be divested 
in the event of his dying under twenty-one without 
leaving issue.— Phipps v. Akers (IS 12), 4 Man. 
^ G. 1107 ; 9 Cl. Sc Fin. 583 ; 5 Scott, N. K. 055 ; 
6 Jur. 745 ; 134 F. R. 453, U. L. ; affy. S. C. sub 
now. Phipps v. Williams (1831), 5 Sim. 44. 


Annotations: — Consd. Feeling r. Allen (1843), 12 AL & W. 
279 ; Kgerton v. Brownlow (1853), 4 H. L. (’as. 1 ; 
Browne v. Browne (1857), 3 8m. Sc G. 508. Apld. He 
Alottram (1804), 10 L. T. 8(50. Folld. Wbitter v. Brom- 
ridge (1806), L. It. 2 Kq. 730. Apld. Much v. Lane (1870), 
L. It. 10 Kq. 501. Consd. Williams r. Haythorne, 
Williams r. Williams (1871), G Ch. App. 782. Apld. He 
Badford, Jones v. Badford (1918), G2 Sol. Jo. 001. Distd. 
He Astor, Astor v. Adams (1921), 90 L. J. Ch. 499. Apld. 
He Blackwell, Blackwell v. Blackwell, [192G] Cli. 223. 
Refd. Jackson r. Marjnri hanks (1841), 12 Sim. 93; Bull 
v. Pritchard (184 7), 5 Hare, 5(57 ; Boulton v. Beard 
(1853), 3 I)e G. M. & G. 008 ; Pearson v. Butter (1853), 
3 De G. AI. & G. 398 ; Alexander r. Alexander (1855), 16 
C. B. 59 ; Underwood v. Wing (1855), 4 Do G. M. & (}. 
633 ; Smith v. Spencer (1850), G De G. AI. Sc G. G31 ; 
Holmes v. Prescott (18G4), 33 L. J. Ch. 261 ; Andrew r. 
Andrew (1875), 1 Ch. 1). 410 ; He Orlehar’s Settlmt. 
Trusts (1875), L. It. 20 Kq. 711 ; lie Franclh, Francis v. 
Francis, [1905J 2 Ch. 295. 


8994. .] — Testator devised his estate at FJ. 

to trustees, upon trust to apply the rents for the 
maintenance Sc support of B. till she should attain 
the age of twenty-live years, or marry with consent. 
Sc to lay out the surplus of such rents in Govern- 
ment securities, that the same might accumulate 
for the uses fa purposes of his will ; Sc from Sc 
after B. should attain twenty-five, or marry with 
consent, then to pay her the whole of the rents for 
her life ; Sc , after her decease, upon trust for her 
children. Testator then gave his estate at I. to 
the same trustees, upon trust, in case B. should 
live to attain twenty-five, or marry with such 


consent as aforesaid, to pernit her to occupy fa 
enjoy Sc receive the rents of that estate for her 
life ; Sc, after her decease, upon trust for her 
children, in the manner before mentioned. Pro- 
vided that, in case B. should marry without con- 
sent, testator revoked all the devises Sc bequests 
in favour of her Sc her issue. All the residue of 
his real fa personal estate, Sc likewise his estate fa 
premises thereinbefore devised for the benefit of 
B., in case she should die under twenty-live, 
unmarried, & without issue, testator devised Sc 
bequeathed to the trustees, in trust for X., Y. 
Sc Z. B. attained twenty -five & married with 
consent. Between the death of testator Sc her 
attaining twenty-live there was an accumulation 
of the surplus rents of the K. estate, after providing 
for her maintenance, Sc an accumulation of the 
rents of the I. estate: — Held: she was entitled 
for her life to the income of the former accumula- 
tion, fa absolutely entitled to the latter accumula- 

tiuii, (g x 1./1 irav \joiuy, j. • iv v/. vn» 

Cas. 517 ; 7 Jur. 736 ; 63 F. It. 231. 

8995. .] — Resting r. Allen, No. 8958, 

ante. 

8996. .] — Milroy v. Milroy, No. 9347, 

post. 

8997. .j— Parkin v. IIodgkinson, No. 9149, 

post. 

fiQQfi . _ 1__T r> n rlmriQft /vf r*o o 1 aefafft nnnn 


trust for the daughter of testator for her life, Sc 
from Sc after her decease to convey such estate 
unto Sc equally between Sc among all Sc every the 
child Sc children of the daughter wiio should live 
to attain the age of twenty-three years, Sc to his, 
her, Sc their heirs Sc assigns for ever : fa in ease 
there should he no such child or children, or, being 
such, all of them should die under twenty-three 
without issue, then over, with pow'er to apply for 
maintenance ; the interest, of such child’s share, 
notwithstanding such child’s share should not he 
then absolutely vested, the limitation to the 
children of the daughter Sc the limitations over 
on default of such children, are void for remote- 
ness. — Bull v. Pritchard (18-17), 5 Hare, 567 ; 


16 L. J. Ch. 185 ; 
67 F. K. 1036. 


8 L. T. O. S. 337 ; 11 Jur. 34 


Annotations: Consd. Boulton r. Beard (1853), 3 Do G. AT. 
N G. 008. Folld. BhodcM v. Whitehead (1865). '1 Drew. & 
Sm. 532. Consd. He, Orlebar’e Sottlmt. Trusts (1875), 
L. B. 20 Eq. 71 J ; He Finch, Abblss v. Burney (1881), 
17 Cli. 1). 211; H r Blackwell, Blackwell v. Blackwell, 
f 1 925 J Ob. 312. Refd. Toller v. At twood (1859), 15 Q. B. 
929 ; Cam r. Salmon (185(5), 5 VV. B. 31 ; Hardoastlo v. 
Hordeastle (18(52), 1 Hem. N M. 405 ; Holmes v. Prescott 
(1804), 3 New Bop. 559 ; Pol citing v. Barnett (1880), 49 
L. J. Ch. 005 ; Iliekling r. Fair, [1899] A. C. 15. 

8999. .] — Walker v. Mower, No. 9553, 

])ost. 

9000. .1 — CL, a tenant for life of real estate, 

with remainder for all Sc every, or any one or more, 
to the exclusion of the other or others of his 
children as he should by deed or will appoint, 
made an appointment to trustees upon trust for 
his son 8., his heirs, exors., administrators Sc 
assigns, Sc to be conveyed to him w r hen & as he 
should attain the age of twenty -three years ; Sc in 
case his son S. should die before he should have 
attained the age of twenty-one years, to the use 
of the second, third, fa fourth, fa every other son 
of testator successively in tail, with remainder to 
his daughters in tail, with remainder to his brother 
in fee ; & after directing the payment of two 

annual sums of money during the minority of his 
son, he directed his trustees to invest the clear 
residue of the rents fa prolits to accumulate until 
8. or such other sons as aforesaid, should attain the 
age of twenty-three, fa on his or their first attaining 
that age, then upon trust to pay over all such 
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securities A accumulations unto 8., or to such 
other sons, his exors., administrators A assigns, 
for his A their absolute use A benefit : — Held : the 
power of appointment was duly exercised ; S. 
took an estate in fee upon the death of testator 
liable to be divested in case of his death under 
twenty-one, A the trust for accumulation was 
valid until S. attained the age of twenty-three. — 
Peard v. Kekewich (1852), 15 Beav. 160 ; 21 
L. J. Ch. 456 ; 19 L. T. O. S. 360 ; 51 E. R. 500. 

9001. .] — Testator devised property to trus- 
tees, for the maintenance of his four children until 
they severally attained twenty-five, at which time 
he devised “ unto such of his children as should 
attain that age ” one-fifth of the property to hold 
to them Sc their heirs. There was a gift over to the 
“ survivors or survivor,” if any died before attain- 
ing twenty-five Sc left no issue, or if they should 
die after attaining twenty- five, A should leavo no 
lawful issue : — Held : their interests did not vest 
until twenty-five. — Stead v. Platt (1853), 18 
Beav. 50 ; 52 E. R. 20. 

Annotation : — Refd. Holmefl v. Prescott (1801), 3 Now Pep. 

55 9. 

9002. .] — -ITepwortii v. Scale (1855), 25 

L. T. O. S. 328 ; 1 Jur. N. S. 098. 

9003. — — .J — Testatrix devised as follows : “I 

give A devise unto my son Thomas all that my 
freehold estate, situate, etc., to hold the same unto 
my son Thomas for A during the term of his natural 
life ; A from A immediately after his decease, I 
give A devise the same unto the second son of the 
body of my son Thomas, lawfully begotten, on his 
attaining the age of twenty -one years; but, in 
default of there being a, second son of the body of 
my son Thomas,” then over. Testatrix died in 
1813. Her son, the tenant for life, had four sons, 
the first, Christopher, was born in 1816, A died 
in 1822, the seeond, George, was born in 1820, A 
died in 1827, the third, William, was born in 
1824, A attained his age of twenty-one in the life- 
time of his father, whom lie survived, the fourth, 
Thomas, was born in 1832, A also attained twenty- 
one : — Held: George, the second born son of 
Thomas, the tenant for life, took a contingent 
remainder expectant on the determination of the 
life-estate of his father ; Sc consequently, he having 
died under twenty-one Sc intestate, William became 
entitled to the estate os his heir-at-law. — Alex- 
ander v. Alexander (1855), 16 C. B. 59 ; 3 

C. L. R. 801 ; 24 L. J. C. P. 150 ; 25 L. T. O. 8, 
99 ; 1 Jur. N. 8. 598 ; 3 W. R. 450 ; 139 E. It. 
677. 

Annotations : — Consd. 7*V Blackwell, Blackwell v. Blackwell, 

f 1 025 ] Ch. 312. Refd. Patching v. Barnett (1880), 4U 

L. J. Ch. 665 ; White v. Summers, 11908] 2 Ch. 250. 

9004. ."j — Devise to trustees, to the use of 

A. for life, remainder to all Sc every his child or 
children who shall attain twenty-one, as tenants 
in common in fee, A if only one such child, for such 
only child in fee simple. But in case A. should 
die without leaving lawful issue, then to B. for 
life, with remainder over : — Held : upon the death 
of A., leaving an only child, an infant, such child 
took an estate in fee simple, vested but liable to 
be divested in the event of his dying under twenty- 
one. — Browne v. Browne (1857), 3 Sm. Sc G. 
568 ; 26 L. J. Ch. 635 ; 29 L. T. O. S. 258 ; 3 
Jur. N. S. 728 ; 5 W. K. 777 ; 65 E. R. 783. 

Annotations N.F. Holmes r. Prescott (180*1), 3 Now Rep. 

559. Refd. Williams v. Bussell (1803), 10 Jur. N. S. 

108 ; Rhodes v. Whitehead (1805), 2 Pro*. & Sm. 532 ; 

Price v. llall (1808), L. B. 5 Kq. 399; .lull v. Jacobs 

(1876), 3 Oli. D. 703 ; Patching v. Barnett (1880), 49 

L. J. Ch. 605 ; Rc Astor, Astor i\ Astor, (19221 1 Ch. 304. 

Mentd. Best v. Domnall (1871), 40 L. J. Ch. 100. 

9005. .] — On a devise to the use of A. for 

life, remainder, in default of appointment, to the 


use of all Sc every the children of A., who being 
sons should live to attain twenty-one, or being 
daughters should live to attain that age or be 
married ; but in case A. should have no child, 
who being a son should live to attain twenty-one, 
or being a daughter should live to attain that ago 
or bo married, then over ; qu. : whether the 
remainders were vested or contingent. 

Qu. : whether the distinction between a re- 
mainder to a class if they shall attain twenty-one, 
& one to all of a class who shall attain twenty-one, 
can be sustained. 

It is a question of serious difilculty whether any 
substantial distinction can be made between a 
gift to a class of children if they shall attain 
twenty-one Sc a gift to all who shall attain twenty- 
one (Page Wood, V.-O.).— Re Mid Kent Railway 
Act, 1856, Ex p. Styan (1859), John. 387 ; 70 
E. R. 472. 

Annotation : — Mentd. Re Mid-Kont Ry., Ex p. Bate (1803), 

11 W. R. 417. 


9006. .] — Testator devised one-fifth part of 

his freehold Sc copyhold estates to the use of his 
daughter J. for life ; with remainder to the use 
of all Sc every the child or children of such daughter 
who should attain the age of twenty-one ; with 
remainder over if there should bo no child who 
should attain that age. Ho then bequeathed his 
leasehold estates in trust for the persons entitled 
to the real estates, Sc to go in the same manner, or 
as near thereto as the rules of law Sc equity would 
permit ; Sc he gave his residuary estate upon the 
same trusts as were declared with respect to his 
real estate, or as near thereto as might be. J. died 
in 1851, leaving one child only, W., who attained 
twenty-one in 1860 : — Held: (1) the interim 

income of the fifth of the residuary personal estate 
followed the residue, Sc became vested in W. at 
twenty-one ; (2) assuming the remainder in the 

freeholds was contingent, W., on attaining twenty - 
one, became entitled to the corpus of the lease- 
holds, there being no rule of law to prevent 
testator’s intention taking effect as to them ; 
(3) the remainder in the freehold estates was con- 
tingent ; A (4) the interim income of the lease- 
holds fell into the residue. — Holmes v. Prescott 
(1861), 3 New Kep. 559; 33 L. J. Eh. 264; 11 
L. T. 38 ; 10 .Tur. N. S. 507 ; 12 W. R. 636. 

Annotations : - As to (3) Folld. Rhodes v. Whitehead (1805), 
2 Drew. & 8m. 532. Apld. Rraekenlmry v. Gibbons (1870), 
2 Ch. 1). 417. Consd. White r. Summers, [19081 2 Ch. 
250. Refd. Percoval r. Perceval (1870), L. B. 9 Kq. 386 ; 
Re Loch mere & Lloyd (1881), 18 Ch. 1>. 521 ; Miles r. 
Jarvis (1883), 24 Ch. 1). 033. As to U) Distd. Best v. 
Domnall 11871), 40 L. J. Ch. 100. Folld. Re Eddels’ 
Trusts (1871). L. R. 11 Kq. 559. Refd. Re Woodin, 
Wood In r. Glass, (1895) 2 Ch. 309. (rcnerallif, Refd. 
Patching v. Barnett (1880), 49 L. J. Ch. 065 ; Rc Williams, 
Spencer v. Brighouse (1880), 51 L. T. 831. 

9007. .] — Testator, by a will dated in 1832, 

gave A devised all his freehold estates to the use 
of Ids daughters (five), whom he named, equally, 
as tenants in common, for their several A respective 
lives, with remainder to trustees to preserve during 
the lives of the daughters “ respectively,” A from 
A after the decease of either of his daughters, as to 
the one-fifth part or share of the daughter so dying, 
to the use of all A everv the children of such 
daughter, born or to be born, who being a son or 
sons had attained or should attain twenty-one, 
or being a daughter or daughters should attain 
that age or be married, in equal shares, & to their 
several heirs A assigns for ever ; but if there should 
be no such child who being a son should attain 
the said age, or being a daughter should attain 
that age or be married as aforesaid, then to the 
use of the others of his four daughters for their 
respective lives, with remainder as to each share 
to such daughter’s child or children. After making 
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certain specific & pecuniary bequests, testator, as 
to “ all the rest, residue, Sc remainder ” of his 
“ estate Sc effects,” gave Sc bequeathed the same 
to the same trustees, “ their heirs,” exors., adminis- 
trators, Sc assigns, upon trust to lay out Sc invest 
the same, or the produce thereof, as therein men- 
tioned,^ they should think fit, Sc hold his residuary 
estate upon the same trusts as were thereinbefore 
declared with respect to his real estate, or as near 
thereto as the rules of law Sc equity would permit. 
Testator died in 1834. One of the daughters, who 
married in 1835, died in 1851, leaving an only 
child, a son, W., who did not attain twenty-one 
until 1860. In a suit of Holmes v. Prescott , No. 
0006, ante, upon the same will, it had been inci- 
dentally held that the limitation of each daughter’s 
share in the freehold estates to her child Sc children 
being contingent, the remainder to W. failed for 
want of a particular estate to support it : — Held : 
the limitation over of the same share, if there 
should be no such child, being also a contingent 
remainder, also failed, Sc the reversion in such 
share, after the death of the daughter, passed under 
the residuary clause in the same will, Sc did not 
descend to the heir. — P erceval v. Perceval 
( 1870), L. R. 0 Eq. 380. 

Annotation : — Refd. Green v. Tribe (1878), 38 L. T. 914. 

9008 . .] — Devise to C. for life, Sc in the 

event of his leaving a son born or to be born in 
due time after his decease who should live to 
attain the age of twenty-one, then to such son 
Sc heirs if he should live to attain twenty-one, with 
remainder over : — Held : on the death of O. his 
infant son took a vested estate in the devised 
property subject to be divested if lie should die 
under twenty-one. The rule in Resting v. Allen , 
No. 8958, ante, does not apply to such a case, there 
being a contrary intention shown in the words 
” bom or to be born in due time after his decease.” 

- -Muskett v. Eaton (1875), 1 Ch. D. 435 ; 45 
L. J. Ch. 22 ; 33 L. T. 716 ; 21 \V. R, 52. 

Annotations : — Folld. Sullcy r. Barber (1888), 59 L. T. 824. 

Retd. PearkB r. Moseley (1880), 5 App. Cus. 714; lie 

Finch, Abblas r. Burney (1881), 17 Ch. i). 211. 

9009 . * .] — Testator, by a will dated in 1832, 

devised lands to T. dming his natural life, Sc from 
Sc after Iris decease unto his eldest son if he should 
have arrived at the age of twenty-one years, Sc in 
default of his having a son, then over. The legal 
estate in the lands was outstanding. T. died 
leaving an eldest son, a minor : — Held : the eldest 
son would, on attaining the age of twenty-one 
years, take an estate for life, Sc the rents Sc profits 
in the meantime were undisposed of Sc went to 
t he heir of testator : — Held : on the death of T. 
the eldest son took an estate in fee, liable to be 
divested on his death under the age of twenty-one 
years, with an executory devise over in that event 
to T. in tail.— Andrew v. Andrew (1875), 1 Cli. D. 
410 ; 45 L. J. Ch. 232 ; 34 L. T. 82 ; 24 W. K. 
349, C. A. 

Annotations : — Apld. lie James (1884), 51 L. T. 596. Distd. 

lie Williams, Bpencor v. Brighouse (1886), 54 L. T. 831 ; 

lie Jobson, Jobson v. Richardson (1889), 44 Ch. D. 154. 

Folld. Re Francis, Francis v. Francis, (1905] 2 Ch. 295. 

Reid. Re Bird Sc Barnard's Contract (1888), 59 L. T. 160. 

9010 . .] — Testator devised to his daughter 

N. an estate for life, Sc after her decease to her 
child or children who, either before or after her 
death, should attain the age of twenty-one, or die 
under that age leaving issue at his, her, or their 
death, in fee simple as tenants in common ; Sc in 
case there should be no child of N. who should 
attain twenty-one or die under that age leaving 
issue, he gave the estate to the child or children of 
his daughter G. who either before or after her death 


should attain twenty-one, or die under that a^e 
leaving issue living at his, her, or their death, m 
fee as tenants in common. N. had no child. At 
the death of N. two children of G. had 
attained the age of twenty-one. Other children 
attained twenty-one subsequently : — Held : the 
two children were entitled to the estate. — Brack - 
entu/ry v. Gibbons (1876), 2 Ch. D. 417. 

Annotations : — N.F. Re Leehmere 8c Lloyd (1881), 18 Ch. D. 

524 ; Miles v. Jarvis (1883), 24 Ch. D. 633 ; Dean v. 

Dean, [1891] 3 Ch. 150. 

9011. .] — Testatrix devised a freehold estate 

to her granddaughter E. during her life, Sc from Sc 
after her death to such of her children living at 
her death “ as either before or after her decease ” 
should, being males, attain twenty-one, or, being 
females, attain that age or marry, in fee Bimple as 
tenants in common ; Sc if there should be no such 
child, then over. E. survived testatrix, Sc died 
leaving seven children, of whom five had attained 
twenty-one at the time of her death, Sc two, a son 
Sc a daughter, were infants, the daughter being 
also a spinster : — Held : the five children took 
vested interests liable to open to let in the two other 
children on their fulfilling the conditions of the 
will.— lie Lechmere Sc Lloyd (1881), 18 Ch. D. 
524 ; 45 L. T. 551. 

Annotations : — Folld. Miles v. Jarvis (1883), 24 Ch. D. 033. 

Apld. Re Bourne, Rymer v. Harpley (18H7), 56 L. J. Ch. 

566. Folld. Dean v. Doan. (1891] 3 Ch. 150. Apld. 

Blackman v. Fysh, (1892] 3 Ch. 209. Distd. Symes v . 

Symes, (1896] 1 Ch. 272. Folld. Re Wrightson, Battie- 

Wrightson v. Thomas, (1901] 2 Ch. 95. Consd. White v. 

Summers, [1908] 2 Ch. 256. Refd. Marshall v. Gingell 

(1882), 21 Ch. D. 790. 

9012. .] — Testator, by his will made in 

1838, directed his debts to be paid, Sc he devised 
specific real estate to four persons, whom he after- 
wards named as his exors., their heirs Sc assigns, 
upon trust Sc for the intents Sc purposes therein- 
after mentioned, viz., upon trust during the 
minority of his daughter 1). to receive the rents Sc 
apply the same for her benefit till she should attain 
twenty-one, Sc, on her attaining twenty-one, to 
pay to or permit Sc suffer her to receive the rents 
during her life for her separate use, without power 
of anticipation ; Sc, from Sc after her death, upon 
trust for, Sc testator thereby gave Sc devised the 
property to the issue, children or child of the 
daughter who should live to attain twenty-one, 
in equal shares, if more than one, Sc to their respec- 
tive heirs Sc assigns, with remainders over ; Sc, 
after making other specific devises Sc bequests, 
testator devised Sc bequeathed the residue of his 
estate Sc effects, subject to Sc charged with the pay- 
ment of his debts, to one of his trustees absolutely, 
for his own use Sc benefits. The daughter D. sur- 
vived testator, Sc she afterwards married Sc had 
three children, but she died before any of them had 
attained twenty-one : — Held : by reason of the 
direction that testator’s debts should be paid, the 
trustees took the whole legal estate in fee simple 
in the specifically devised estate, Sc consequently 
the contingent remainder to the children of the 
daughter had not failed by reason of the determina- 
tion of her life estate before the happening of the 
contingency.— Marshall v. Gingell (1882), 21 
Ch. D. 790 ; 51 L. J. Ch. 818 ; 47 L. T. 159 ; 31 
W. Ii. 63. 

Annotations : — Consd. Re Brooke, Brooke v. Brooke, [1894] 

1 Ch. 43. Refd. lie Bourne, Rymer v. Harpley (1887), 

35 W. R. 359 ; Blackman v. Fysh (1891), 60 L. J. Ch. 066 ; 

Re Lashmar, Moody v. Penfoid, [1891] 1 Ch. 258. 

9013. .] — Testator, by his will dated in 

1851, after making divers specific devises Sc be- 
quests, Sc giving a life interest to his wife in his 
residuary real estate, devised such residuary real 
estate, after the death of his wife, to his trustees 
in trust for his grandson during his life, Sc from Sc 
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after his decease in trust for “ all & every his child 
& children who shall attain the age or respective 
ages of twenty-one years, & his, her, or their 
heirs Ac assigns for ever ” ; but in case there should 
be no child of his grandson who should attain the 
age of twenty-one years, then, as to the same 
residuary real estate, upon trusts over as in the 
will mentioned. The will contained a gift of the 
residuary personal estate, but it was distinct from 
the above devise, Ac upon different trusts from 
those declared concerning the real estate, although 
some of the trusts were the same. The will also 
contained powers for the trustees to grant leases, 
Ac apply the rents Ac profits of the real estate in 
making repairs. Testator died in 1853, Ac his 
widow died in 1806. The grandson died in Oct. 
1807, leaving an only child, who was born on 
Feb. 11, 1804. The question arose whether the 
accumulated rents, accruing between the date of 
the death of testator’s grandson Ac the time when 
the grandson’s only child attained the age of 
twenty-one years, were undisposed of by the will, 
or passed to such child : — Held : the gift to the 
grandson’s child was a contingent remainder, Ac 
not a vested remainder, Ac subject to being divested. 
— Re Williams, Spencer v. Brighouse (1880), 
54 L. T. 831. 

9014. .J — 8. devised hereditaments of which 

he was seised in fee simple to his son R. for the 
term of his natural life, Ac “ from Ac immediately 
after his decease unto & to the use of all Ac every 
his children which shall then be living, Ac of their 
respective heirs Ac assigns for ever as tenants in 
common ” ; Ac in case his son 11. should happen 
to die without leaving lawful issue, or leaving such, 
Ac ail of them should happen to die under the age 
of twenty-one years without issue, then to his son 
T. Ac to his two daughters Ac their respective heirs 
Ac assigns for ever as tenants in common ; Ac he 
devised all other his real estate whatsoever Ac 
wheresoever to liis son R. & his heirs Ac assigns for 
ever. R. survived testator, Ac married in July, 
1830. In Jan. 1827, he demised by lease Ac release 
all his estate in the devised hereditaments. On 
June 3, 1887, a son of tho marriage was born : — 
Held : the son so bom, as soon as he was begotten, 
took a vested remainder liable to open Ac let in 
the interests of after-born children Ac subject only 
to be divested in the event of his death under the 
age of twenty-one, Ac the life estate of K. Ac his 
remainder in fee did not merge so as to extinguish 
the intermediate estate of the children. — Sulley 
v. Barber (1888), 59 L. T. 824. 

9015. .J — Testator by his will, dated in 

1917, devised Ac bequeathed certain lands At a house 
At its contents “ upon trust in fee simple or abso- 
lutely for such son, living at my death, of my son 
W. as first or alone attains the age of twenty-one 
years, or, failing any such son, then upon trust as 
part of my residuary estate ” ; & he gave his 

residue in trust for both or either of liis sons W. 
At J. who should survive him, Ac, if both, in equal 
shares. The will also provided that if At so long 
as some son, living at testator’s death, of liis son 
W. should be living, but the property should not 
have become absolutely vested beneficially in any 
such son, the trustee should at the expense of the 
residuary estate maintain the house At keep up 
an establishment there, At allow tho same to be 
used or enjoyed by any of the persons for the time 
being entitled in expectancy thereto. Testator 
died in 1919. His two sons survived him. W. had 
four sons living at testator’s death, the eldest of 
them being then thirteen years of age : — Held : 
the interests of the grandsons were contingent, Ac 
until one of them should have attained the age of 


twenty-one or all of them should have died without 
attaining that age, W. Ac J. were entitled to the 
intermediate rents At profits of the property. — 
Re Astor, Astor v. Astor, [1922] 1 Cli. 304 ; sub 
nom.. Re Astor (Viscount), Astor v. Adams, 91 
L. J. Ch. 277, C. A. 

9016. .] — (1) Testator devised liis real 

estate, subject to certain interests, in favour of his 
wife during her widowhood, upon trust for the 
eldest of his sons, if any, “ who shall be living at 
the time of my death absolutely upon his attain- 
ing tile age of twenty-one yea?'a,” At, failing such 
son, then he directed that same should be held 
upon the trusts concerning his residuary estate. 
Testator died in Oct. 1912, leaving one son At 
three daughters, all of whom were infants. Testa- 
tor’s widow remarried in 1917. The trustees had 
accumulated certain of the rents At profits of the 
real estate. Questions having arisen owing to the 
claims for super tax in respect of the income of the 
son, a summons was taken out for the purpose of 
having it determined what interest the son took, 
on the death of testator, in the real estate : — 
Held : the son became, on testator’s death, entitled 
to the real estate, contingently on his attaining 
the age of twenty-one years, Ac also took a like 
interest in the accumulations. 

(2) The ct. is inclined rather to hold an estate 
to be vested than contingent if the words of the 
will will allow it to do so (Warrington, L.J.). — 
Re Blackwell, Blackwell v. Blackwell, [L926] 
Ch. 223 ; 95 L. J. Ch. 172 ; 134 L. T. 307 ; 70 
Sol. Jo. 300, C. A. 

9017. Disrection for accumulation until 

attainment of age.] — Devise of real estate to 
trustees in fee, upon trust for J. for life, A after his 
death upon trust for his children who should attain 
twenty-one, Ac the issue of any child who should 
die under twenty-one leaving issue who should 
attain that age ; but, in case there should be no 
child, nor tho issue of any child of J. who should 
attain twenty -one, the property was to be held 
on trust for the child or children of R. who should 
respectively attain twenty -one, if more than ono 
in equal shares. Provided always, that the rents 
of the trust premises should, during the term of 
twenty-one years from the day next before tho 
day of testator’s death, be accumulated by way 
of compound interest, Ac the accumulated fund 
should be held in trust for the child, if only one, 
or all the children equally, if more than one, of R. 
who should attain twenty-one. J. died without 
ever having had a child. R. had six children who 
attained twenty-one. The youngest of them was 
born after the eldest had attained twenty-one, but 
before the end of tho period of accumulation : — 
Held : all the children of R. who wore born during 
the period of accumulation, Ac who attained twenty- 
one, were entitled under the gift over. — Watson 
v . Young (1885), 28 Ch. D. 430 ; 54 L. J. Ch. 502 ; 
33 W. R. 037. 

Annotations : — Consd. He Knapp’s Sottlmt., Knapp v. 

Vassal 1, f 1895 J l Oh. 91 ; He Canney’s Trusts. Mayers v. 

Strover (1910), 101 L. T. 9U.5. Refd. Re Harvey, Peek v. 

Savory (1888), 39 Ch. D. 289 ; Re Bence, Smith v. Bence, 

[1891] 3 Ch. 242 ; Re Hancock, Watson v. Watson (1900), 

70 L. J. Ch. 114; lie Stephens, Kilby r. Betts, 11904) 

1 Ch. 322. 

(d) Effect of Gifts of Interim Maintenance. 

9018. Whether gift vests before age attained.] — 

Devise to trustees, in trust, to lay out the rents Ac 
profits for the maintenance of two nephews, Ac 
when they attain twenty-one, to be to them Ac their 
heirs, is an immediate gift vested in the nephews, 
immediately, with a trust to be executed for their 
benefit during their minority. — G oodtitlb d. 
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Hayward v. Whitby (1757), 1 Burr. 228 ; 1 

Keny. 500 ; 97 E. R. 287. 

Annotations : — Reid. Poe d. Wheedon v. Lee (1780), 3 Term 
Pep. 4) ; Boot!) v. Booth (1700), 4 Vets. 390 ; Hanson v. 
Graham (1801), G Yes. 230; Lane v. Gourlge (1803), 0 
Ves. 225; Poe <1. Hunt v. Moore (1811), 14 East, 001 ; 
Poe d. Cadogpn v. Ewart (1838), 7 Ad. Sc El. 630 ; Phipps 
v. Ackers (1842), 9 Cl. & Fin. 583 ; lie House’s Estate 
(1852), 9 Ilare, 640 ; Alexander v. Alexander (1855), 16 
C. H. 50 ; lie Gregsop'w Trusts (1864), 2 Hem. &r M. 504 ; 
Locke r. Laml) (1867), L. It. 4 Eq. 372 ; Cropton v. 
Paviee (1869), L. H. 4 C. P. 159 ; lie Blackwell, Blackwell 
r. Black-well, [1026] Ch. 223. 

9019. .] — Testator devises his lands charged 

with two annuities, A subject to certain legacies, 
to trustees, their heirs A assigns, until his nephew 
J., son of his sister M., should attain twenty-one ; 
A if he should die in the meantime, until II. 
second son of M. should arrive at that age ; A if 
IT. should die in the meantime, until the daughter 
of M. should arrive at that age, upon trust to raise 
out of the rents of the premises, or by sale or mt-go. 
thereof, portions for II. A the younger children of M. 
payable on their attaining twenty-one ; A fuither, 
to apply a proper sum out of the rents for the 
maintenance A education of J. until he should 
attain twenty-one, A: then to pay him the residue ; 
A if he should die before twenty-one, then to apply 
a like sum for the maintenance of H. till he should 
attain that ago, A: then to pay him the residue ; 
A' in the meantime to place out the money arising 
from the rent at interest, for the benefit of J. A 
when J. should attain twenty-one, or in case of 
his death, when A as soon as II. should arrive at 
that age, or in case of his death, when the daughter 
of M. should attain twenty-one, to the use of J. 
A his assigns for life, without impeachment of 
waste ; remainder to trustees to preserve con- 
tingent remainders ; A after the death of ,T. to the 
use of his first A other sons A daughters in strict- 
tail ; A for default of such issue, to the use of II. 
with similar limitations over to his niece, the 
daughter of M. A an ultimate remainder to M. in 
fee. Testator died, leaving his sister JM. her sons, 
J. A H. A three younger children alive. J. married 
A died intestate under twenty-one, leaving a 
daughter :■ — Held : on the death of the testator, 
J. took a vested estate for life ; li. took, at testa- 
tor’s death, a vested estate for life in remainder, 
expectant on the death of his brother J. A failure 
of sons A daughters to be born to J. A issue male 
of such sons A daughters. — Warter v. Hutchin- 
son (1823), 1 13. A C. 721 ; 3 Dow. A Ry. K. B. 58 ; 
107 E. R. 205. 

Annotations: — Mentd. Poe d. Sliellcj v. Edlin (1836), 4 
Ad. Sc Ei. 582 ; Poe d. Cadogan r. Ewart (1828), 7 Ad. N 
El. 636 ; Poe d. Davies v. Davies (1 84 J ), 1 Gal. & Dav. 33. 

9020. — — .] — Testator devised personalty to 
trustees, to pay debts, A invest the surplus, A to 
receive the interest, A pay it to his wife during her 
life A widowhood, A aftei wards to apply the 
interest, or a sufficient part-, to the maintenance 
of his daughter I., until she should attain the age 
of twenty-five, A then to pay A assign the principal 
A unapplied interest to her ; but, in case she 
should happen to die before attaining that age, 
leaving lawful issue, then in trust to pay same to 
such issue, share A share alike, if more than one, 
as soon as they should respectively attain twenty - 
one, A to pay the interest towards their main- 
tenance in the meantime ; but, in case 1. should 
happen to die under twenty-five, A without leaving 
lawful issue, testator bequeathed the whole 
surplus of the pei’sonalty to W. A D., share A 
share alike. By the same will, he devised to I). 
an annuity of £200 for life, charged on his land, to 
be paid by the above-mentioned trustees ; A he 


devised to the same trustees, one of whom was W. , 
A the survivors A survivor, A t-ho heirs of the 
survivor, all his lands, charged with the annuity, 
A with so much of his debts, legacies, A funeral 
expenses, as the residue of the personalty would 
not extend to, in trust to receive the rents, issues, 
etc., A apply them to the use of testator’s wife, 
during her life A widowhood, A afterwards to 
apply the rents, etc., to the maintenance of I. 
until she should attain the age of tw r enty-five, A 
afterwards in trust for 1. A her heirs ; but, in case 
it should happen that 1. died without leaving 
lawful issue, then testator devised the lands to W. 
A I), in fee, as tenants in common. The will also 
empow’ered the trustees, in order to pay debts, 
etc., in case the residue of the personalty should 
be insufficient-, to sell any part of the lands, A to 
grant, alien, A convey the same lands, or any part 
thereof, in fee simple. Testator’s wife died in his 
lifetime ; I. survived testator, A attained the age 
of twenty-one, but died under twenty-five, leaving 
no issue. The personalty not being sufficient to 
pay the debts, the trustees sold part of the land 
field : on testator’s death, I. took a vested equit- 
able estate tail, A W. A D. took equitable re- 
mainders. 

The words “ if he die without issue,” in legal 
construction mean an indefinite failure of issue ; 
A the same words also without more words, even 
in personal estates, imparl an indefinite failure of 
issue (Lord Denman, (’.J.). — Doe d. Capogan v. 
Ewart (1838), 7 Ad. A El. (>30 ; 3 Nev. A P. K. B. 
197 ; 1 Will. Woll. A II. 240 ; 7 L. J. Q. 33. 177 ; 
112 E. R. 009. 


Annotations : —Reid. Poo d. Davies r. PnvJeH ( 1841 ), 1 p. B. 
4 30 ; Poo d. Blesard v. .Simpson (1842), 3 Man. & G. 929 : 
Gee r. Manchester Corpn. (1852), 1 7 cy B. 737 ; Bamford 
v. Lord (1854), 14 (J, B. 708: Ward v. Burbnry (1854 ). 
18 Bcuv. 190; Collier r. M'Bean (1865), 31 Bony. 426. 
Mentd. Watson v. Pearson (1818), 2 K\ch. 581. 


9021. .] — Testator by his will made the 

following devise ; “ It is my will, that, the rents A 
profits of my freehold estate at E. shall be applied, 
in the first place, towards the maintenance of J., 
until he shall arrive at the age of twenty-one 
years, A that the residue thereof shall accumulate 
until that event, A that, when he shall attain 
that age, then that the same be paid to him for 
his benefit, A that, after the expiration of the 
leases subsisting, the freehold shall become the 
absolute property of J., to hold to him, his heirs, 

assigns for ever Meld : the fee of the pro- 
perty at E. vested in J., at the death of testator. - 
Bird v. Bird (1842), 11 L. J. Ch. 390 ; (> Jur. 
1030. 

9022. .{—-(.lift of residue of real A personal 

estate to A. for life A after her decease in trust for 
all her sons A daughters who should attain 
tw 7 enty-two equally, with a power to apply 
annual income or fund for t-lielr maintenance 
or benefit during their minority. 

1 cannot read this as a vested gift (Romilly, 
M.R.). — Thomas v. Wii.berforce (1802), 31 Beav. 
299 ; 54 E. R. 1153. 

9023. Testator, in 1853, devised free- 
holds to trustees, upon trust to pay the rents, 
after satisfying certain premiums A repairs, to A 
for the use of his grandson, C., for life, A after 
his decease “to A for the use of all A every the 
child or children of C,, equally as tenants in 
common, who should attain the age of twenty-one 
years being sons, or being daughters, should attain 
that age or marry,” A if but one such child, to him 
or her absolutely. Testator devised A bequeathed 
the residue of his estates to his trustees, upon 
trust to convert, invest, A hold the same, A the 
accumulations thereof, upon similar trusts for his 
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grand children A tlieir issue. lie then directed his 
trustees to apply a competent part of the income of 
the investments for the maintenance A education 
of such “ grandchildren A their issue ” ; A to 
accumulate the residue, as in his will was 
mentioned. 0. attained twenty-one, A died in 
1809 leaving three children, still infants Held : 
they were entitled to maintenance out of the 
interim rents A profits of the specifically devised 
freeholds. 

The infants are presumptively entitled to the 
rents A profits of this property (Stuart, V.-C.). — 
Best v. Donmall (1871), 40 L. J. Oh. 160 ; 24 
L. T. 217 ; 19 W. R. 400. 

9024. .J — Testator devised lands to trustees, 

their heirs A assigns, to the use of A. for life, with 
remainder to the use of such child or children of A. 
as should attain twenty-one, as tenants in common 
in fee, with remainders over ; A empowered the 
trustees to apply the income to which any infant 
devisee should be presumptively entitled towards 
his maintenance or for his benefit during his 
minority. A. died leaving four children, three 
adult A one an infant: — Held: the contingent 
remainder of the infant child of A. was equitable, 
A did not fail by reason of the death of A. before 
the remainder vested. — Berry v. Berry (1878), 
7 Ch. D. 057 ; sub nom. He Berry’s Estate, 
Berry v. Berry, 47 L. J. Ch. 182 ; 38 L. T. 471 ; 
20 \V. R. 327. 

Annotations : - Distd. He Brooke, Brooko r. Dickson, [1923] 

2 Ch. 265. Refd. Astley v. Mickleth waite ( 1 880), 28 W. R. 

811 ; Re Robson, DouglasH v. Douglass, [1916] 1 Ch. 116. 

9025. .j — Testator, by will executed before 

the passing of Contingent Remainders Act, 1877 
(c. 33), devised freehold property to the use of E. 
for life, A after lier death to the use of trustees, 
tlieir heirs A assigns, dur ing the life of 8., upon 
trust for 8., A alter her death to the child or 
children of 8., who being sons should attain 
twenty-one, or being daughters should attain that 
age or marry. Testator then directed that after 
the death of the survivor of E. A 8. his trustees 
might, during the minority of any child of 8. for 
the time being presumptively entitled, receive 
the rents of the premises or the share thereof to 
which any such minor should be actually or pre- 
sumptively entitled, A apply same for his or her 
maintenance, A directed that the unapplied income 
should follow the destination of the share from 
which tlie same should arise. On the death of the 
survivor of E. A 8. there were five children, three 
of whom were infants A unmarried Held : the 
children took the legal estate ; but, looking to 
the maintenance clause, there was a sufficient 
intention expressed on the whole will that infants 
should share, A the gift must be construed as an 
executory devise, A not as a contingent remainder. 
— He Bourne, Ryjsier v. Hakrley (1887), 56 
L. J. CJi. 506 ; 50 L. T. 388 ; 35 YV. R. 359. 

C. Gifts in Default of Issue. 

Limitations on failure of issue.] — See 8ect. 23, 
post. 

9026. Whether gifts vested or contingent.] — 

A. by his will, ordered all his personal estate to be 
sold, for the payment of his debts A legacies ; A 


in case it should prove insufficient, he devised his 
real estate to his exors., for the purpose of making 
good the deficiency. He then devised his real 
estate, after such time as his debts A legacies 
should be paid by the rents A profits thereof, to 
E. for life ; A in case E. should have any issue 
male, then to such issue male A his heirs for ever ; 
A after the decease of E. in case he left no issue 
male, then after such time as testator’s debts A 
legacies were fully paid, he devised part of his 
real estate to J. 8. in fee, A the residue to J. N. in 
fee. E. entered into possession, A kept down the 
interest of the debts ; but afterwards suffered a 
common recovery of the whole estate, A declared 
the uses thereof to himself in fee : — Held : an 
estate for life was vested in E. at the time of the 
recovery, notwithstanding the debts were not 
paid, A that he could make a good tenant to the 
praecipe ; also, the remainders limited to J. 8. 
A J. N. were contingent remainders, A well barred 
by this recovery.— Barn ardiston v . Carter 
( 1717), 3 Bro. Pari. Cas. 61 ; 1 E. R. 1179; sub- 
scqucid procecdinqs , sub nom. Carter v. Barnadis- 
ton (1718), 1 P. Wins. 505, II. L. 

Annotations: — Consd. Doe d. Davies v. Gatacro (1839), 5 
Bing 1 . N. C. 609. Refd. Gugolman v. Duport (1738), 
West temp. Hard. ,077 ; Gulton v. Hancock (1743), 2 
Aik. 427 ; Bagshaw v. Spencer (1748), 1 Ves. Sen. 142 ; 
Wright v. Pearson (1758), 1 Eden, 119 ; Smith v. Camel- 
ford (1795), 2 Vcb. 698 ; Blake v. Buxton (1815), Coop. G. 
17 8 ; Kgerton v. Massey (18.07), 3 C. B. N. S. 338 ; Wisdcn 
v. Wisden (1859), 33 L. T. O. S. 130. Mentd. Gorton v. 
Hancock (1745), Ridg. temp. H. 301 ; Middleton v. 
Middleton (1852), 15 Beav. 450. 

9027. .] -A. devises his real estate to B., 

his brother, for life ; then to trustees to preserve 
contingent remainders ; remainder for his first 
A other sons in tail, with x>ower to make jointure ; 
A if his brother had no son, or if lie had A such son 
died without issue male, then to C. A his first A 
other sons in like manner ; A willed, that his 
plate, jewels, etc., should go to the heirs male of 
the family successively, as his real estate is settled, 
as much as they could by law. B. died, having 
no son, A the limitation to C. held to be good by 
way of executory devise .— (tower v. Crosvenor 
( 1740), Barn. Ch. 51 ; 5 Madd. 337 ; 9 Mod. Rep. 
249 ; 88 E. K. 430, E. C. 

Annotations : - Consd. Vaughan r. Burslem (1790), 3 Bro. 
C. C. 101 : Lincoln v. Ncwcastlo (1806)* 12 Ves. 218 ; 
Anon. (1818), 11 L. 'I. (). S. 393; Scarsdale v. Curzon 
(1860), 1 John. & H. 10. Refd. Hodsell v. Bussell (1739), 
9 Mod. Rep. 236; TratTord v. Tralford (17 4 6), 3 Atk. 
317 ; Wyth v. Blackman (1748), 1 Vos. Sen. 196 ; Bridg- 
v ater v. Kgerton (1751), 2 Vos. Sen. 121 ; Foley v. Burnell 
(1783), 1 Bro. O. C. 274 ; Browneker v. Bagot (1816), 19 
Ves. 571; Tbbetson v. Ihhetson (1840), 10 Sim. 495 ; 
Morgan v. Rowland (1818), 13 L. T. O. S. 4 ; Shelley v. 
Shelley (1868), L. R. 6 Eq. 510 ; Harrington v. Harrington 
(1871), L. R. 5 If. L. 87 ; He Harcourt, Portman v. 
Portman (1921), 37 T. L. R. 905. 

9028. .] — Under a devise to I). O., testator’s 

eldest son, for life, remainder to trustees, etc., 
remainder to the lirst A other sons of his eldest son 
A their heirs, A for want of such issue to testatoEs 
second son J. O., etc., with like remainders to his 
first A other sons ; A for want of sucli issue, to 
testator’s own right heirs : — - Held : the first A 
other sons of D. O. the eldest son took estates tail 
in succession, A consequently the remainders over 
vested, A were not contingent A defeated upon 
the event of D. O. having a son, who died in the 

to the death of his mother, the con- 
tingent interest of the legatees named 
becamo a vested one, the legatees then 
having a present right to the futuro 
enjoyment of the remainder, which 
vested in possession upon the death of 
tho widow. — Chipman v. Ross (1919), 
52 N. S. R. 129.— CAN. 

9026 iv. .] — Bell v. Ctieape 

(1845), 7 Dunl. (Ct. of Seas.) 614 ; 17 
Sc. Jur. 342.— SCOT. 


PART XVI. SECT. 20, SUB-SECT. 2. 

— C. 

9026 i. Whether uifts vested or con - 
tinaent.]— Petek v. Shipway (1908), 7 
C. L. it. 232.— A US. 

9026 11. .] — Van Tassel v. 

Frederick (1896), 27 O. R. 646.— CAN. 

9026 lii. .]— The will of D. pro- 

vided that tho rest & residuo of his 


estate should he held by his exors. & 
trustees in trust for the joint boned t 
of his widow A his Ron during tho 
period of their natural lives, & that, 
in the event of tho son prodocoasing 
his mothor, without leaving lawful 
issue, upon tho death of tho widow, 
the estate so loft should ho convcrtod 
into cash A divided among legatees 
named : — Held : on the death of tho 
son without leaving lawful issuo, prior 
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Sect. 20 . — Vesting • Sub-sect. 2, C. & 2>.) 

lifetime of D. O. ; A D. O. having died without 
any son living at his death, but leaving daughters, 
a eon of J. O. was entitled to take in preference 
to such daughters of his elder brother. — Lewis d. 
Ormond v. Waters (1805), 6 East, 330 ; 102 E. It. 
1310. 

Annotations : — Distd. R. v. Cbertsey Manor (1806), 3 Smith, 
K. B. 459. Consd. U. v. Stafford (1806), 7 East, 521. 
Apld. Jaokeon v. Jackson (1853), 22 L. T. O. S. 100. 
Consd. Sony wood v. Honywood (1903), 89 L. T. 235. 
Refd. Franks v. Price (1840), 3 Beax. 182; Kershaw v. 
Kershaw (1854), 3 E. & B. 845 ; Cradook v. Oradock 
(1858), 32 L. T. O. S. 48 ; White v. Summers, [1908] 2 Ch. 
256. 

9029 . .]— Devise to trustees A their heirs 

in trust to receive A pay over rents A profits to 
A., a feme covert , for life for her separate use ; A 
alter her decease to convey to her daughters, as 
tenants in common in tail ; remainder over : A. 
takes an equitable estate for life, A may by lease 
A release make a tenant to the prcecipe for an 
equitable recovery ; each daughter takes a vested 
estate, when she comes in case, subject to be 
divested, as the number increases. — Burnaby v. 
Griffin (1796), 3 Ves. 260 ; 30 E. It. 1003, L. C. 

9030 . .] — Where testator devised all his 

real estate, except at 8., to the head of his family 
for life, A then to several of the junior branches, 
in succession, to each for life, with remainder to 
his first & other sons in tail male, with the ultimate 
remainder to his own right heirs ; A then devised 
his estate at S. to some, by name, of the junior 
branches, but not to all of those to whom he had 
devised the first estate, A varying the order of 
succession, to each for life, with remainder to liis 
first A other sons in tail male ; A then devised 
that “ for default of such issue,” the estate at S. 
should go ‘‘ to such person A persons, A for such 
estate A estates as should at that time ” i.c. on 
the death of the last tenant for life named without 
issue male, “ A from time to time afterwards be 
entitled to the rest of his real estate by virtue of 
A under his will ” : — Held : the ultimate remainder 
in fee of the estate at 8. vested by descent in the 
person who was testator’s heir at the time of his 
death, A did not remain in contingency under the 
will till the death of the last tenant for life without 
issue male who was named in the devise of that 
estate. — L)oe d. Cholm ondele y v. Maxey (1810), 
12 East, 589 ; 104 E. R. 230. 

Annotations : — Consd. Cbolmondeley v. Clinton (1820), 2 
Jao. & W. 1 ; Stvrt v. Plutel (1839), 6 Bing. N. C. 434. 
Refd. Pearce v. Vincent (1833), 1 Cr. & M. 598 ; Wilkinson 
v . Garrett (1846), 2 Coll. 643. 

9031 . .] — Devise to his wife A daughter E. 

jointly during his wife’s life, A from A after her 
decease to the use of E. for life, A from A after 
her decease to her first A every other son, according 
to seniority, A for want of such sons to her daughter 
or daughters to be equally divided, A if there 
should be no more than one daughter, to her use ; 
A in default of such issue of his daughter E., to 
his daughter M. for life, then to her first A every 
other son, subject to the like restrictions A limita- 
tions, A for want of such, to the daughter or as 
many daughters of M. to be equally divided ; A 
for want of such, to his daughter C. for life, 
remainder in like manner ; A for want of all such 
issues, to his own light heirs for ever : — Held : 
the remainder to M. A her children was not a 
contingent remainder defeasible by the event of 
E.’s dying A leaving a daughter, in whom the 
estate vested ; but such remainder took effect in 
the children of M. upon the death of the daughter 
of E. — Goodright d. Ijloyd v. Jones (1815), 4 
M. A 8. 88 ; 105 E. It. 768. 

Annotation : — Refd. White v. Summer, [1908] 2 Ch. 256. 


9032. .] — Testator devised an estate to A. 

for life, remainder to trustees to preserve, etc., 
remainder to all the children of A., as tenants in 
common, A not as joint tenants, A for want of 
such issue, to B. for life, remainder to trustees to 
preserve, etc., remainder to all the children of B. 
as tenants in common, A not as joint tenants, 
A for want of such issue to C. in fee : — Held : the 
children of A. took estates for life, with cross- 
remainders between them, for life, with remainder 
to B. for life, with remainder to her children, as 
tenants in common, with cross-remainders between 
them for life, with remainder to G. in fee. 

The expression “ for want of such issue ” means 
want of issue whenever that event may happen, 
either by there being no children originally or by 
the children ceasing to exist (SilADWELL, V.-C.). — 
Ashley v. Ashley (1833), 6 Sim. 358 ; 3 L. J. Ch. 
61 ; 58 E. It. 628. 

Annotations : — Consd. Stuart v. Cockerell (1869), L. Tt. 7 Eq. 
363. Refd. White v. Summers, [1908] 2 Ch. 256 ; lie 
Browne’s Will Trusts, Landou v. Brown, [1915] 1 Ch. 690. 

9033. .] — Platel v. Stert, No. 9809, 

post. 

9034. .J — Where a testator prepared a will 

in 1837 (before the Wills Act) but did not execute 
it till 1844, A in t he meantime one contingency 
mentioned in the prepared will had gone, the 
words in the will when executed were construed 
without reference to that contingency. 

Testator devised all his freehold A copyhold 
estates to his son “ when he have obtained the age 
of twenty-one years, upon the following con- 
ditions,” A directed that his own widow should 
receive an annuity out of these rents ; he then 
gave to his son all his personal estates, consisting 
of ships, bonds, A funded stock, etc., ‘‘ but should 
the hand of death fall on my widow A son, A my 
having no other children, or my son any issue, my 
will is then that should he leave a widow, she shall 
receive an annuity out of my real estates as before 
mentioned, the residue then to be equally divided, 
share A share alike, after paying such legacies as 
I may hereafter name, the division to be ” between 
certain persons specifically mentioned, “ they pay- 
ing all my son’s debts, funeral expenses A de- 
mands, or my wife’s should she bo the longest 
liver.” The son became twenty one some years 
before the will was executed ; he married, but 
died without ever having had issue : — Held : the 
will must be read as if made in 1844. The con- 
tingency of attaining twenty-one was to be dis- 
regarded, A the gift over took effect on the son 
dying without issue. — Randfield v. Randfield 
(i860), 8 II. L. Gas. 225 ; 30 L. J. Ch. 177 ; 2 L. T. 
733 ; 6 Jur. N. 8. 901 ; 9 W. R. 1 ; 11 E. R. 414, 
IT. L. ; subsequent proceedings (1861), 3 De G. E. 
A J. 766, L. JJ. 

Annotations : — Consd. Wallace v. Seymour (1872), 20 VV. Tt. 
634. Refd. Martin v. Martin (186G), L. K. 2 Kq. 404 ; 
RefTell v . Retfcll (1866), L. R. 1 P. & D. 139 ; Langdale 
v. Briggri, Ex p. Bacon, Ex p. Mnrtincau (1873), 28 L. T. 
467 ; Bizzey v. Flight (1876), 45 L. J. Ch. 852 ; Foxwell 
v. Van Gmtten (1896), 12 T. L. R. 307 ; lie Wrlgrhtaon, 
Bat-tie- Wright tson v. Thomas, 11904] 2 Ch. 95 ; lte Free- 
man, Hope v. Freeman, [1910] 1 Ch. 681. 

9035. .J — Testator named Henry Thorpe 

devised his real estate to trustees to permit his 
son Henry to receive the rents thereof during his 
life ; A after his decease, testator devised the 
property to the heirs of the body of his son Henry, 
A for want of such issue to testator's nephew 
Henry for life, A after his death to testator’s 
“ right heirs of the name of Henry Thorpe, if any 
such there should then be, for ever” : — Held: the 
ultimate limitation was a contingent remainder 
which would vest in the person who at the time of 
the nephew's death filled the character of a right heir 
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of testator & hod the name of Henry Thorpe ; but, 
there being at that time no person who answered 
both descriptions, the property vested in testator’s 
heir-at-law. — Thorpe v. Thorpe (1802), 1 H. &C. 
820 ; 32 L. J. Ex. 79 ; 8 Jur. N. S. 871 ; 10 W. K. 
778. 

9036. * .] — (1) Devise to testator’s son A. ; 

in case of A. dying before his brother, B., & 
leaving no issue then to B. — should both testator’s 
children die without lawful issue — then over : — 
Held : A. took an estate in fee, liable to be 
divided ; in the event of his dying in the lifetime 
of B., without leaving children living at his death ; 
& in the event of both A. & B. dying without 
leaving any children. 

(2) Mere presumption of intention is not suffi- 
cient to exclude the operation of Wills Act, 1837 
(c. 26), s. 29. — Re Mid-Kent Railway Act, 1856, 
Ex p. Bate (1803), 1 New Rep. 470 ; 11 W. R. 
417. 

9037. .] — By a will testator gave real & 

personal estate to M., her heirs, exors., adminis- 
trators, & assigns absolutely, if she should be 
living at the death of testator’s wife, but in case 
M. should die in the lifetime of testator’s wife 
without leaving issue her surviving, then over : — 
Held : M. took an absolute interest, liable to be 
divested only in the event of her death in the 
lifetime of testator’s widow without leaving issue. 
— Finch v. Lane (1870), L. R. 10 Eq. 501. 

9038. .] — Testator devised certain heredita- 

ments to his three granddaughters in tail, & in the 
event of their all dying without issue, leaving 
W. M. A A. M., or either of them, surviving, then 
to W. M. A A. M. for life, with ulterior limitations. 
W. M. A A. M. died in the lifetime of the tenants 
in tail : — Held : the estate for life given to W. M. 
A A. M. was a vested A not a contingent interest, 
so that the ulterior limitations took effect, not- 
withstanding their death in the lifetime of the 
tenants in tail. — Leadbeater v . Cross (1870), 2 
Q. B. 1). 18 ; 46 L. J. Q. B. 31 ; 35 L. T. 803 ; 25 
W. R, 90. 

Annotation : — Consd. lie Martin, Smith v. Martin (1885), 54 

L. J. Ch. 1071. 

9039. .] — A testator gave his residuary 

estate upon trust for his widow for life or widow- 
hood, A after her decease or second marriage to 
apply the income for the maintenance A education 
of his children until the youngest who should be 
living being a son should attain twenty-one, or 
being a daughter should attain that age or marry. 
Subject thereto he directed that the trust fund 
A the income thereof, A any accumulations not 
vested or applied under his will, should bo held in 


trust for all his children who being sons should 
attain twenty-one, or being daughters should 
attain that age or marry, to whom he gave his 
residuary estate in equal shares ; A he directed 
that if any of his children should die leaving issue, 
such issue should take his or her deceased parent’s 
share equally as tenants in common : — Held : 
children who survived testator only took vested 
indefeasible interests if A when they should die, 
that is, die at any time, without leaving issue. — 
Re SCIINADHORST, SANDKUIIL V. SCH N ADHORST , 

[1902] 2 Ch. 234 ; 71 L. J. Ch. 454 ; 80 L. T. 426 ; 
50 W. R. 485 ; 40 Sol. Jo. 431, C. A. 

9C40. ,] — Re Bold, Banks v . IIartland, 

No. 9509, post. 

D. Gift Postponed to Life Estate. 

9041. Whether vested or contingent.] — (1) A 

devise to “ my son A. after the death of my wife 

B. A if C. my daughter do outlive A. A his heirs, 
then she shall have it,” conveys an estate in tail to 
A. ; for “ heirs ” must moan “ of his body,” as his 
sister, on surviving him, would he his heir general. 

(2) A devise to A. after the death of B. A if 

C. D. A E. or either of them survive A. A B. A 
his heirs, then to them for life, with remainder 
to F., this remainder is not contingent upon the 
event of 0. D. A E. surviving A. A B. but is only 
an expression importing when the remainder shall 
take effect in possession. — Webb v. Hearing 
(1617), Ci'o. Jac. 415 ; J. Bridg. 84 ; 3 Bulst. 192 ; 
1 Roll. Rep. 430 ; 79 E. R. 355 ; sub nom. 
Anon., Moore, K. B. 852. 

Annotations: — As to (1) Refd. Dutton r. Engrain (1617), 
Cro. Jac. 427: lillv v. Collyer (1675), J Keb. 589 ; 
Luddington v. Kimo (1696), I Lil. Kayni. 203 ; Crumble 
v. Jones (1709), Willes, 167, n. ; Walter v. Drew (1722), 
1 Com. 372 ; Preston d. Eagle r. Eunnell (1739), Willes, 
161; (linger d. White v. White (174 2), Willes. 348; 
Pickering & 'Powers v. Towers (1758), Ainb. 363 ; Harris 
r. Davis (1844), 1 Coll. 416. As to (2) Consd. King v. 
Kumball (1617), Cro. Jac. 448 ; Badge v. Floyd (1699), 1 
Com. 62; Nottingham v. Jennings (1700), 1 Ld. Rnym. 
568 : Goodright, v. Dunham (1779). 1 Doug. K. B. 264. 
Refd. Petty v. Goddard (1662), O’Bridg. 35 ; Goodridgo 
v. Goodridge (1742), 7 Mod. Hep. 453. Generally, Refd. 
Jenkins d. Prosper v. Jenkins (1752), Willes, 650 ; Roe 
d. Khcrall v. Lowe (1790), 1 Hy. Bl. 416. 

9042. .] Denn (1. Radclyffe v . Bag- 

siiaw, No. 9801, post. 

9043. — — .] — Devise to G. testator’s heir-at- 
law for life, A from A after his death to C., her 
heirs A assigns in case she shall survive A outlive 
G. but not otherwise, A in case she shall die in the 
lifetime of G . then to G. his heirs A assigns for ever : 
— Held : the devise to C. was a contingent re- 
mainder, A barred bv a fine levied by G. 
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— D. 

9041 i. Whether vested or contingent. ] 

A testator, seised of real estate, devised 
it to his wife during her life, & upon hor 
death, to his daughters, to be equally 
divided between them ; & ho also 

empowerod his wife, if she thought it 
noceRsary to do so, to sell the estate, & 
apply the proceeds for her own & his 
daughters’ benefit. The widow died 
without having sold auy of the real 
estate under the power : — Held : testa- 
tor’s daughters took vested estates 
under the will. — Doe d. Savoy v. 
MoEaohkrn (1887), 26 N. B. K. 391. — 
CAN. 

904111. Farrell v. Farrell 

(1867), 26 U. C. R. 652. — CAN. 

9041 iii. .] — Holtby v. Wilkin - 

80N (1880), 28 Gr. 560.— CAN. 

9041 iv. .] — Latta v. Lowry 

(1886), 11 O. R. 617.— CAN. 

9041 v. .1 — MoDonell v. Me- 

Donell, 24 O. R. 468.— CAN. 


9041 vi. .]— Kirby v. O’Hea, 2 
I. Eq. R. 424.- 

9041 vii. .} — Testator gave all his 

property to his wifo during her life, 
& at her death to his brothers & sister, 
share ffc sharo alike ; at their death to 
their surviving children, share & share 
alike : — Held : subject to the life 
interest of his widow, testator’s 
brothers & sister took absolute inte- 
rests. — IIVNDMAN V. II YN DM AN, [1895] 
1 I. R. 179.— 1R. 

9041 viii. .] -Laincj v . Barclay 

(1865), 3 Macpb. (Ct. of Seas.) 1143; 
38 Sc. Jur. 95. — SCOT. 

9041 ix. .1 — A truster by mortis 

causd settlement conveyed bis heritable 
estate to trustees for the purpose of 
jaylrig the income thereof to his widow 
n liferent, “ & on her decease that the 
same may be convoyed & made over 
in fee to my nephew A., son of my late 
brother W., in case of his survivanoe 
of mo the heirs male of his body ; 
whom failing to the heirs male of the 
body of my late brother P.” The 


truster’s nephew A. survived testator, 
but predeceased the widow, leaving a 
general disposition : — Held : the fee 
vested a morte testaloris. — Campbell 
v. Campbell of Melfort’s Trustees 
(I860), 5 Macph. (Ct. of Seas.) 206 ; 
39 Be. Jur. DG.— SCOT. 

9041 x. .]— Seton’s Trustees v. 

Skton (1886), 13 R. (Ct. of Bess.) 
1047 ; 23 Sc. L. R. 770.— SCOT. 

9041 xii. .] — A testator by his 

trust-disposition & settlement con- 
veyed his whole estate to trustees, & 
directed them to pay to his wifo during 
her lifetime, the whole income thereof, 
& on her death, inter alia, to convey a 
certain heritable subject to his daughter 
“ & hor heirs & successors whomso- 
ever,” & to pay to tho daughter “ & 
her heirs & representatives ” a sum of 
£300. Tho daughter survived testator 
but predeceased the liferentrix : — 
Held : both bequosts vested in the 
daughter a morte testatoris. — Mar- 
shall’s Trustee v. Campbell, [1914] 
S. C. 443.— SCOT. 
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Sect. 1 20. — Vesting: Sub-sect. 2, I). tL E. ; sub-sect. 

3 , A .] 

A condition is to bo construed to be precedent 
or subsequent as the intent of the testator may 
require (Lord Eldon, C.J.). — Doe d. Planner 
v. Scudamore (1800), 2 Bos. & P. 289 ; 120 E. It. 
1287. 

9044. .] — Hutchinson v. Stephens, 

Hutchinson v. Green, No. 9288, post. 

9045. Finch v. Lane, No. 9037, ante. 

9046. .]- —Testator devised his real & 
personal estate in trust for his wife for life, & after 
her decease, lie devised a real estate to his brother 
for life, with remainder to his children. He 
proceeded thus : & as to the residue of my estate 
& effects “ not hereinbefore disposed of, or which 
may remain after satisfying the trusts of this my 
will,” 1 give the same to my brother, if then 
living, his heirs, etc. “ But in case my brother 
shall then be dead, then Sc in such case I give ” 
the residue of my estate & effects to his children. 
The brother died in the life of the widow : — Held : 
the residue vested in him «at testator’s death. — 
Birds v. Askey (No. 1) (1857), 24 Beav. C15 ; 53 
E. K. 495. 

9047. Condition of surviving parent.] — 

Devise to A., testator’s widow, for her life, charge- 
able with the payment of £15 yearly, & every year 
during his life unto testator’s grandson B., who was 
his heir-at-law, Sc to his children equally after his 
death ; “ Sc as to my real estates, after the 

death of A. I devise the same equally to the child 
or children of B., if he leave any him surviving ; 
but in case he leave no child or children him 
surviving, I devise my real estates unto the 
child or children of my cousin C.” At the death 
of A., B. had three children living, <fc two had 
since been born to him Held : the gift to 
B.’s children was contingent during his lifetime, 
Sc failed by the dropping of A.’s life estate in 
his lifetime Sc consequently B. was entitled as 
heir-at-law. 

The contingency which is introduced does not 
fit in with the prior interest given (Page Wood, 
V.-C.). — Price v. Hall (1808), L. It. 5 Eq. 399 ; 
37 L. ,T. Ch. 191 ; 10 W. R. 042. 

E. Gifts on Other Conditions. 

9048. Gift to A. on death of B. before attainment of 
specified age.] — A devise to A. for life, remainder to 
B. in fee, he paying to C. forty pounds when ho shall 
attain the age of twenty-one, Sc if B. die under the 
age of twenty-one, then to D. Sc his heirs for ever, 
he paying sixty pounds to C. is an executory 
devise, Sc vests in D. immediately ; & therefore if 


he die in the lifetime of B. Sc B. die under age, tho 
heirs of D. shall take the estate. — Gurnett v. 
Wood (1740), 7 Mod. Rep. 302 ; 2 Eq. Cas. Abr. 
342 ; 8 Vin. Abr. 112 ; 87 E. R. 1255 ; sub nom. 
Goodtitle d. Gurnall v. Wood, Willes, 211 ; 
7 Term Rep. 103, n. 

Annotations : — Reid. Jones ». Hoe d. Perry (1789), 3 Term 
Hep. 88 ; Doe d. Andrew v. Hutton (1804), 3 Bos. & P. 
643 ; Tlicllusson v. Woodford (1805), 1 Boh. & P. N. B. 
357 : Goodriglit. d. Fowler u. Forrestor (1807), 8 East, 
552 ; Cadell v. Palmer (1833). 1 01. & Fin. 372 ; Vlllar 
v. Gilbey (1906), 75 L. J. Ch. 308 ; lie Vlllar, Public 
Trustee v. Vlllar, [1928] Ch. 471. 

9049. Gift to A. on death of B. — Death of B. 
under age implied.] — A devise to a third brother in 
case either of his elder died, implies by reference, 
under age ; that contingency not having 
happened : — Held : pltf. had no claim. — Strong 
d. Cummin v. Cummin (1759), 2 Keny. 489 ; 2 
Burr. 707 ; 90 E. R. 1254. 

9050. Gift on death of devisees “ unmarried & 
without issue.*’] — J. S. devised lands to his son 
M. Sc other lands to his son J. & in case both of 
them should die unmarried, Sc without lawful 
issue, then his three daughters were to have the 
lands as tenants in common, & not as joint tenants. 
Both the sons died without issue ; Sc two of the 
daughters died in the lifetime of the surviving 
son, leaving issue : — Held : the three daughters 
had such a contingent interest vested in them upon 
their father’s death, as was transmissible to their 
representatives ; . Sc the surviving daughter was 
not entitled to the whole. — Wilson v. Bayly 
(1700), 3 Bro. Pari. Cas. 195 ; 1 E. R. 1205, H. L. 

Annotations : — Consd. Doe tl. Long v. Prigg (1828), 8 B. & C. 
231. Reid. Taylor v. Beverley (1841), 1 Coll. 108; lie 
Grcgson's Trust (1864), 2 Do G. J. & Srn. 4 28 ; lie Maunder, 
Maunder v. Maunder (1902), 71 L. J. Ch. 815. 

9051. Gilt if specified lands “ descend & come ” 
to A. — Descend to A. in possession.! — Denn d. 
Burton v. Burton (1775), 1 Cowp. 271 ; 98 E. It. 
1081. 

9052. Default of sons.] — Blamford v. Blam- 
ford (1015), 3 Bulst. 98 ; 81 E. R. 81 ; sub nom. 
Blanford v. Blanford, Cro. Jac. 394 ; Moore, 
K. B. 840 ; 1 Roll. Rep. 318 ; sub nom. Blan- 
ford’s Case, Godb. 200. 

Annotations : — Reid. Bate v. Amherst (1663), T. Baym. 82 ; 
Howard v. Norfolk (1681), 3 Cas. In Ch. 14 ; Wcattcrgood 
r. Edge (1699), 12 Mod. Bep. 278 ; Gore v. Gore (1733), 
Kcl. W. 254 ; lie Ashforth, Sibley v. Ashforth, (1905 J 1 
Ch. 535 ; lie Nash, Cook v. Frederick, [1910] 1 Ch. 1. 

9053. .] — Devise to the testator’s seven 

sisters share & share alike ; on the death of any of 
them, her share to go to her first & other sons in 
tail ; & in default of such sons, to her daughters 
as tenants in common. In case of any of the seven 
sisters dying without issue, or such issue dying 


9047 i. Condition of surviving 

parent.} — Carnadick v. Scott, 22 Gr. 
42G.— CAN. 

9047 ii. .] — Merchants 

Bank of Canada v. Keefer (1885), 
13 S. C. B. 515.— CAN. 

o. Gift to A. for life, then to unfr 
during widowhood — In event of both 
dying within specified period , to A/s 
children until expiration of such period 
— Residuary gift to A.] — Re Garbutt 
& Rountree, 2G O. B. 625. — CAN. 

PART XVI. SECT. 20, SUB-SECT. 2. 

— E. 

p. Gift with provision for for- 
fciture on certain marriages.} — lie 
Transfer of Land Statute, Ex p. 
Folk (1880), 6 V. L. B. 405.— AUS. 

q. Gift postponed until youngest 
son attains specified age.} — Testator, 
after niukiug Rperitic devises of certain 
lands, added, “ at which time ” ( i.c . 
after his youngest son should have 
arrived at the age of 21 years) “ it is 
my will that the whole of my lands bo 


divided in four equal parts ; one part 
of which 1 give & bequeath to my two 
daughters, A. & B., the other three 
parts to be divided among my three 
sons, C., D., & E. " : — Semble : under 
tills devise of the residuary estate tho 
dovisees took not a vested estate, but 
a contingent & future estate, & that for 
life only ; the estate in the meantime 
vesting in the heir-at-law. — McLkllan 
t\ Megga'IT, 7 U. C. Ii. 554. — CAN. 

r. Gift on obtaining deed for other 
land devised — Land paid for but deed 
not obtained .) — Beckett v. Fov, 12 
U. C. B. 261. —CAN. 

t. Gift durante riduitate.) — Cope- 
land v. Phelan (1900), 26 V. L. B. 
257.— AUS. 

a. .1— Burgess v. Burrows, 

21 C. P. 426.— CAN. 

b. .] — A gift by a testator of 

everything to his wife, hut if she 
should get married, to his children, 
followed by a gift of any residue not 
disposed of, gives tho widow an abso- 
lute estate subject to a divesting In 


case slio re-marrics. — lie Lac ash e 
(1913), 24 O. W. it. 300; 4 0.W.N. 
986 ; 9 D. L. B. 831. - CAN. 

c. Gift to wife on condition she 
makes will providing for children.] — 
Re Turner, Turner v. Turner 
(1902), 4 U. L. It. 578.— CAN. 

d. Gift on death or marriage of 
widow — d> youngest son attaining 
twenty -one. 1 — Re Charles, Fulton t\ 
Whatmough, 10 A. B. 281. — CAN. 

e. .) — Lane r. Beacham (1912). 

23 O. W. it. 250 ; 4 O. W. N. 243 ; 
7 D. L. It. 31. - CAN. 

f. Gift to wife but if issue born to 
such issue. 1 — K i ng v. Dougherty, 11 
C. P. 4 81.— CAN. 

g. Gift on m arriage o f dev isee . ] - - 
Wrigiit v. Church, 16 Gr. 192. — 
CAN. 

h. .] — Munro v. Smart, 4 

A. R. 449.— CAN. 

k. .] — a testatrix leaves to 

her daughter certain lands & personal 
effects with a condition attached 
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under twenty-one, the surviving sisters to take 
her share ; to if all the sisters should die without 
issue, or such issue die under twenty-one, then 
over : — Held : the words “ in default of such sons ” 
did not make the remainder to the daughters 
contingent, which took effect notwithstanding the 
birth of a son.— I)oe d. Pacre (.Baroness) v. 
Pacre (Powager Lady) (1798), 1 Bos. & I*. 250 ; 
126 E. R. 887 ; affd. sub no?n. Pacre (Powager 
Lady) v. Poe d. Pacre (Baroness) (1799), 8 
Term Rep. 112. 

Annotations : — Refd. Goodright. d. Lloyd r. Jonen (181.5), 4 
M. to S. 88 ; lit Brooke, Brooke r. Dickson (11)23), 92 
L. J. Ch. ,504. 

9054. - — .] — Devise to B. for life ; remainder 
to the second, third, fourth, to other sons of B., 
except the lirst or eldest son, in tail male suc- 
cessively ; remainder to F. B. had no issue at 
the time of the decease of testatrix, hut afterwards 
had four sons, of whom the second to third were 
living at the same time, to the second to fourth were 
also living at the same time ; but at the decease of 
B., the fourth son only was living : — Held : the 
remainder to the second to other sons of B., except 
the first or eldest son was vested, upon B. having 
two sons living at the same time, to was not/ subject 
to be divested by subsequent events, to conse- 
quently the fourth to only surviving son of B. took 
an estate tail under the devise. — Driver d. Frank 
v, Frank (1818), 8 Taunt. 468 ; (j Price, 41 ; 2 
Moore, C. P. 519 ; 129 10. R. 405, Ex. Ch. 

A n notations : — Refd. Cholmondelev r. Clinton (1820), 2 
.lac. <S: W. 1 : Doc d. W inter v. LVrratt, Doc d. Vincy v. 
lVrratt, Goodtitlc d. Slade r. Pcrrntt (1820), 5 B. to C. 
48 : Windham v. Graham (1820), 1 Burr. 331 ; Duffleld 
v. Dutheld (1829), 3 Bli. N. S. 200; King v. Bennett 
(1838), 1 Horn to II. 289 ; Bird v. Luckie (18.50). 8 Dare. 
301 ; Wharton r. Barker (1858), 4 K. to J. 483 ; Holmes 
r. Prcf-cott (1804), 1 1 L. T. 38; Smith to Goddard v. 
Bidguay (180.5), 13 L. T. .501 ; Warde r. BJumb (1 870), 
22 L. T. 723 ; Radford r. Willis (1871), L. II. 12 Eq. 
105 ; Patching r. Barnett (1880), 43 L. ’J’. 50. 

9055. .] --Devise of copyliolds to XV. for 

life, to after iiis death to his eldest or only son, & 
the legal & customary heirs of such eldest or only 
son for ever, provided, that, if W. leave no son or 
issue of a son living at his death, devise to the 
daughters of \V. as tenants in common in fee, to 
if W. leave no son or daughter or issue of a son or 
daughter living at his death, gift over : — Held : 
W.’s daughters during his lifetime took contingent 
descendible interests as tenants in common in fee 
in the devised estate. — -Rider v. Wood (1855), 1 
K. to ,7. 611 ; 3 Eq. Rep. 1064 ; 24 L. J. Ch. 787 ; 
69 E. R. 618. 

9056. Gift to children born at death of tenant for 
life.] — Devise of real estate to A. for life, to aft er her 
death to all the children of A. born at the time of 
her death. A. had two children, both of whom 
died in her lifetime : - Held : the shares in the 
real estate vested in them indefensibly at their 
births. — Paterson r. Mills (1849), 18 L. J. Ch. 
449 ; 14 L. T. O. S. 4 ; 11 Jur. 126 ; subsequent 
proceedings (1850), 19 L. .1. Ch. 310. 

9057. Gift to children living at & born after 
death of tenant for life.] — Testator gave an estate 
to his wife E. to her assigns for her life, to after her 
decease unto all to every the lawful children of his 
son W. living at the time of the decease of his wife 
E. or thereafter to be horn, in equal shares as 


tenants in common : — Held : this was an execu- 
tory devise, & the children born after the death 
of the tenant for life were entitled to share equally 
with those bom before her death. — Miles v. 
Jarvis (1883), 24 Ch. P. 633 ; 52 L. J. Ch. 796 ; 
49 L. T. 162 ; subsequent proceedings , 50 L. T. 48. 

A ^notations : — Refd. Re Bourne, Rymor r. Hnrpley (1 887). 
50 L. J. Ch. .5 GO ; Dean v. Dean, 11891] 3 Oh. 150 ; Black- 
man v. Fysh, [1892] 3 Ch. 209 ; Byrnes v. Byrnes, [1890] 1 
Cli. 272 ; lie Wrightson, B attic -Wright. son v. Thomas, 
11904] 2 Ch. 95 ; White v. Summers, [1908] 2 Oh. 25G. 

9058. Gift on forfeiture by prior devisee.] — 

Testator devised a freehold estate to his son for 
life, to after his death among all the children of the 
son born or to be born who should live to attain 
twenty-one, in equal shares as tenants in common 
in fee. By a subsequent clause he directed that if 
the son should attempt to dispose of his life interest 
or should become bkpt. or insolvent, or the estate 
devised to him ” should he taken in execution by 
any process of law for the benefit of any creditor 
or creditors,” then the gift to him should become 
void to cease as if he were dead, to the estate 
devised to him should “ thenceforth absolutely 
vest in to belong to the person or persons who 
under the devises & limitations hereinbefore con- 
tained would be next entitled thereto.” A 
judgment for debt having been recovered against 
the son who was in possession, the judgment 
creditor obtained the appointment of a receiver 
of the rents. At this time the son had two 
children, one of age to one under age, to he after- 
wards had other children : — Held : as the limita- 
tions to the children of the son on the determina- 
tion of the life estate by forfeiture did not take 
effect on the natural determination of the prior 
estate, they were not contingent remainders but 
executory devises, to took effect in favour of all 
such children of the son whenever born as attained 
t wen tv-one. — Blackman v. Fysh, [1892] 3 Ch. 
209 ; 67 L. T. 802 ; 2 R. 1, C. A. 

Annotations : — Expld. lie Cauney’s Trusts, Mayers t\ 
Btrover (1910). 101 L. T. 905. Mentd. Thompson v. Gill, 
[1903] 1 lv. B. 700. 

9059. Payment of debts of tenant for life— Pay- 
ment not condition precedent.] — Hathorn v. 
Foster (1893), 9 T. L. R. 197 ; on appeal , 10 
T. L. R. 61, C. A. 


Sub-sect. 3 . - -Personalty . 


A. In General . 


9060. Legacy vests notwithstanding postpone- 
ment of payment.] — Devise of money to be paid at 
a day to come. Devisee dies before the day ; yet 
payable to his administrator. — Rowley v. Lan- 
caster (1669), 2 Rep. Ch. 25 ; 21 E. R. 606. 


Annotation Refd. Puwlet v. Paw let (1084), 2 Hop. Ch. 280. 

9061. — J— -Legacy devised to one, to be 
paid on a certain day, the legatee died before that 
day came, it shall go to the administrator.— 
Innocent v. Tayler (1673), Cas. temp. Finch, 
112 ; 23 F. R. 61. 

Annotation Consd. Hall v. Terry (1738), West temp. Hard. 
500. 


9062. .] — Portion devised out of land, pay- 
able at a future day ; if the person to whom pay- 
able dies before the day of payment, it is sunk ; 


thereto providing for the passing of the 
property if she married, in the ovent of 
there being issue of tho marriage, to 
there being no issuo : — Held : the 
property vested absolutely If the 
daughter remained unmarried, & tho 
condition only applied in tho event of 
her marriage. — St. John’s Roman 
Catiiolio Episcopal Corpn. v. Pin- 
bknt (1 900). 8 Nfld. L. 11. 377.— NFLD. 

1. Gift of land if less value than 


specified sum — Sale of land dt (lift of 
srjiccified sum if land of greater value.]- 
Yorkshire to Canada Trust Co. v. 
Morton (B. C.), [1926] 4 D. L. It. 887 ; 
[1926] 3 W. W. It. 370.— CAN. 

PART XVI. SECT. 20, SUB-SECT. 3. 

—A. 

9060 i. Legacy vests notwithstanding 
postponement of payment.] — Re Hay 
(1912), 21 O. W. K. 546 ; 3 O. W. N. 


735 ; 2 D. L. U. 152— CAN. 

9060 ii. .] — Re Miller, Clancy 

r. O ’CALLAGHAN, [189 7] 1 I. It. 290. — 

IR. 

9060 iii. .] — Seller v. Stephen 

(1857), 17 Dunl. (Ct. of Bess.) 975 ; 27 
Be. Jur. 494.— SCOT. 

9060 iv. — — .] — Perrier r. Ferrier 
(1872), 10 Maeph. (Ct. of Bess.) 711; 
44 Be. Jur. 390 — SCOT. 
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Wills. 


Sect. 20. — Vesting: Sub -sect. 3, A. & B. (<?),] 

aliter out of personal estate. — Yates v. Fettiplace 
(1700), 12 Mod. Rep. 276 ; Freem. Ch. 243 ; Prec. 
Oh. 110 ; 2 Vern. 416 ; 1 Ld. Raym. 508 ; 88 
E. R. 1319, L. C. 

Annotations: — Apld. Anon. (1711), 2 Eq. Cas. Abr. 541. 
Consd. Jennings v. Looks (1725), 2 P. Wins. 276 ; Chandos 
v. Talbot (1731), 2 P. Wms. 601. Apld. Hall v. Terry 
(1738), West temp. Hard. 500; A.-G. v. Milner (1744), 
3 Atk. 112. Disfd. Reynish v. Martin (1746), 3 Atk. 330. 
Consd. Hcnty v. Wrey (1882), 21 Ch. D. 332. Refd. 
Bellasia v. Uthwatt (1737), West temp. Hard. 273; 
Billingsley v. Eekerskall (1738), 2 Eq. Cas. Abr. 570 ; 
Prowfio v. Abingdon (1738), West temp. Hard. 312 ; 
Harvey v. Aston (1740), 2 Com. 726 ; Richardson v. Greese 
(1743), 3 Atk. 65 ; Hanson v. Graham (1801), 6 Ves. 230. 

9063. .] — A. gave all his personal estate to 

trustees until W. should attain twenty-four, A 
from thenceforth, in trust for him, his exors., 
administrators, A assigns. The legatee lived to 
attain twenty-one, but died intestate before 
twenty-four : — Held : the representative of W. 
was entitled, as the right vested in him immediately 
upon testator's death ; A the age of twenty-four 
was mentioned not to prevent the right from 
vesting in W. before that age, but to direct the 
trustees as to the time of payment. — Love v. 
L’Estrange (1727), 5 Bro. Pari. Cas. 59 ; 2 E. R. 
532, II. L. 

Annotations : — Consd. Monkliouso i\ Holme (1783), 1 Bro. 
C. C. 268. Apld. May v. Wood (1792), 3 Bro. C. C. 471 ; 
Booth v. Booth (1799), 4 Ves. 399. Consd. Hanson v. 
Graham (1801), 6 Ves. 239 ; Saunders v. Vautler (1841), 
Cr. & l*h. 240 ; lie Rouse’s Estate (1852), 9 Haro, 649. 
Refd. Lecming v. Sharratt (1842), 2 Ilare, 14 ; Oddio v. 
Brown (1859), 4 Do G. & J. 179 ; Dundas v. Wolfo Murray 
(1863), 1 Hem. &: M. 425 ; Pearson v. Dolman (I860), 
L. R. 3 Eq. 315 ; Wharton v. Mastorman (1895), 43 W. It. 
449. 

9064. .] — Whaley v. Cox (1737), 2 Eq. 

Cas. Abr. 549 ; 22 E. R. 462. 

Annotations Refd. Hall v. Terry (1738), West temp. Hard. 
500 ; Van v. Clurke (1739), West temp. Hard. 699. 

9065. Contingent event Inevitable.] — 

Where a devise is to one, payable at a time which 
must some time or other come, there the legacy 
is immediately a vested legacy ; but if devised 
upon an uncertain event, which may or may not 
happen, A the party dies before the time comes, 
the legacy is lapsed. — Harvey v. Asiiton (oit 
Aston) (Lady) (1737), as reported in 2 Eq. Cas. 
Abr. 539 ; 22 E. R. 451. 

Annotations : — Refd. Parsons e. Parsons (17 44), 9 Mod. Rep. 
4G1 ; Reynish v. Martin (1746), 3 Atk. 330 ; Wheeler v. 
Bingham (1746), 3 Atk. 364 ; Berkley r. Ryder (1752), 

2 Ves. Sen. 533 ; Burlcton v. Humfroy (1755), A mb. 256 ; 
Scott v. Tyler (1788), 2 Bro. C. C. 43 L ; Lloyd r. Branton 
(1817), 3 Mer. 108; lie Moore, Trafford v. Maconochie 
(1888), 39 Ch. D. 116. Mentd. Low t». Peers (1770), Wilm. 
364 ; Pearce v. Loman, Pearce i\ Taylor (1796), 3 Ves. 135 ; 
Clarke r. Parker (1812), 19 Ves. 1 ; Newton v. Marsdon 
(1862), 2 John. & H. 356 ; lie Nourse, Hampton v. Nourso 
(1898), 79 L. T. 370. 

9066. Time of payment certain.] — As to 

tiie vesting or not vesting of legacies, there are 
several distinctions taken both in the ecclesiastical 
ct., A this ct., which follows the ecclesiastical ct. 
as to legacies of personal estate ; as where in 
general it is to be paid at a particular day ; it is 
vested, A the time of payment only postponed ; 
but there is no case where the ct. has held a legacy 
or interest therein vested, where the certainty 
of the sum could not be said ; as here it could not 
at the death of the father (Lord ITardwicke, C.). 
— M addison v. Andrew (1747), 1 Ves. Ben. 57 ; 
27 E. R. 889, L. C. 

Annotations: — Consd. Reade v. Rcadc (1801), 5 Ves. 744. 


Refd. Horsley v. Cbaloner (1750), 2 Ves. Sen. 83 ; Bartlett 
v. Hollister (1757), Amb. 334 ; Madoo v. Jackson (1789), 
2 Bro. C. C. 588 ; Kemp v. Kemp (1801), 5 Ves. 849 ; 
M‘Ghte v. M’Ghto (1817), 2 Madd. 368 ; Donn d. Nowell v. 
Hooke (1825), 10 Mooro, C. P. 113; Butler v. Gray 
(1869), 5 Ch. App. 26. Mentd. Doe d. Devonshire v. 
Cavendish (1782), 3 Doug. K. B. 48 ; Wilson v. Piggott 
(1794), 2 Ves. 351 ; Thornton v. Bright (1836), 2 My. & Cr. 
230 ; Fordyee v. Bridges (1848), 2 Coop. temp. Cote. 324 ; 
Nicholson v. Mulligan (1869), 17 W. 11. 659. 

9067. Sum certain.] — Maddison v. 

Andrew, No. 9066, ante. 

9068. .] — Legacy to be paid at a particular 

time is debitum in procsenti solvendum in futuro 
A vested. — Crtckett v. Dolby (1795), 3 Ves. 10 ; 
30 E. R. 866. 


Annotations :— Refd. Fbsting v. Allen (1844), 5 nare, 573 ; 

lie Bowlby, Bowlby v. Bowlby, (1901) 2 Ch. 685. Mentd. 

Tyrrell v. Tyrrell (1798), 4 Ves. 1 ; Lowndes v. Lowndes 

(1808), 15 Ves. 301 ; Itaven v. Waite (1818), 1 Swan. 553 ; 

lie Whittaker, Whittaker v. Whittaker (1882), 21 Ch. D. 

65 7. 

9069. Unless contrary Intention indicated.] 

— The rule, taken from the Ecclesiastical Ct., that a 
direction postponing the payment of a legacy does 
not prevent the vesting, prevails in cts. of equity 
as to personal legacies ; unless a contrary intention 
can be inferred ; as, where the time of payment 
forms part of the description of the person to take. 
The vesting of a residuary bequest is especially 
favoured, to prevent an intestacy ; A a direction, 
that the interest should accumulate A be paid with 
the capital, after a deduction for maintenance A 
preferment, is not sufficient to prevent it. — Bolger 
p. Mackell (1800), 5 Ves. 509 ; 31 E. R. 707, L. C. 

9070. •] — -Leeming v. Sherratt, No. 9839, 

post. 

9071. — — .] — Re TIolt’s Estate, Bolding v. 
Strug nell, No. 9367, post . 

9072. Residuary gift.] — A residue to be divided 
by exors. on an indefinite term vests at the death 
of testator. — Stapleton v. Palmer (1794), 4 
Bro. C. C. 490 ; 29 E. R. 1001, L. C. 

Annotations : — Refd. Gaskell v. Harman (1801), 0 Ves. 159 ; 

Elwin v. Elwin (1803), 8 Ves. 547. 

9073. .] — Residuary devise of real A 

personal estate to all the issue, child or children of 
M. as should be alive at the time of the decease 
of the survivor of two successive tenants for life, 
equally amongst them, if more than one, to be 
divided share A share alike, when A as they should 
respectively attain the age of twenty-four years, 
A to their respective heirs, exors., administrators 
A assigns for ever, as tenants in common : — Held : 
the children living at the death of the tenants for 
life, took absolute vested interests in the personal, 
as well as in the real estate. — Farmer v. Francis 
(1826), 2 Sim. A St. 505 ; 4 L. .T. O. S. Ch. 154 ; 
57 E. R. 439. 


Annotations : — Distd. Re Jobson, Jobson v. Richardson (1889), 
44 Ch. D. 154. 

9074. .] — (1) A bequest “ to pay A divide " 

to children, “ as A when " they attain a certain 
age, is ambiguous, A these words are not to be 
treated as equivalent to a gift to such of the 
children as should attain that age. 

(2) Gift “to pay A divide” residue amongst 
children “ as A when " they attained twenty-one, 
with a maintenance clause not co-extensive with 
minority, held vested. 

(3) Testator bequeathed his residue to his 
children, in terms which gave them a vested 
interest, subject to be divested in favour of their 


9006 j, Time of payment certain. ] 

— Testator directed his trustees to 
make over his business & whole stock 
in trade to his son J., “ subject to a 
legacy or debt of £2,000 in favour of 
his son M. to be paid to him by his 
brother J. at the first term of Whit 


Sunday, 20 years after my deoease ” : 
— IP la : the legacy to M. vested a 
morte tesiatoris— Finlay’s Trustees 
v. Finlay (1886), 13 It. (Ct. of Seas.) 
1052 ; 23 Sc. L. R. 774. — SCOT. 

m. Legacy to daughters without 
power of anticipation — Trust for settle- 


ment on marriage.] — In the Will of 
Goodson, 12 N. Z. L. H. 276. — N.Z. 

n. Conditional legacy due on un- 
certain date .] — Van Breda v. Master 
of Supreme Court, 7 8. C. 360. — 
S. AF. 
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children on their death under twenty-one. He 
then provided that, if it should happen that he 
should leavo no such children or child living to 
attain twenty-one, “ or such, if any, dying without 
leaving lawful issue,” then over : — Held : “ the 
dying” referred to was dying under twenty-one, 
& testator’s children, on attaining twenty-one, 
acquired an indefeasible interest. 

(4) In the llrst place, it is to be observed that 
the subject of the gift is residue, in which case the 
decisions show a strong inclination in the ct., in all 
cases where it is possible, to make the gift vested, 
in order to avoid intestacy (Romilly, M.R.). — 
Pearman v. Pe arman (1804), 33 Beav. 394 ; 55 
E. R. 420. 

Annotation : — As to (2) Refd. Locko v. Lamb (1807), L. R. 

4 Fq. 372. 

.] — Compare No. 9176, post. 

9075. Bequest of rents & Interest of freehold & 
personal estates.] — Testator, by his will, after giving 
certain legacies Sc annuities, gave unto J. the sum of 
£10 per year for clothes until he attained twenty- 
one ; then lie ordered his exors. in trust to pay him 
out of his property the further sum of £300 ; & 
he gave & bequeathed unto the said J. when ho 
attained twenty-one the rents of liis estates, 
called by the names of, etc., naming them, Sc the 
interest of what money was placed in Govt, 
securities, during his natural life, but subject to 
the said annuities ; Sc after his death to the 
child or children of the said .1. lawfully to be 
begotten ; if more than one equally to be divided 
between them, share Sc share alike ; Sc in case of 
the death of the said J. without any child or 
children, then he gave Sc bequeathed the rents of 
the estates as aforesaid, Sc the interest of his 
money, between his testator’s brothers, etc. The 
estates of testator mentioned in his will consisted 
of both freehold Sc personal estates : — - Held : J. 
was entitled to the rents Sc income from the time 
of testator’s death.-*- Taphcott v. Newcomb e 
(1842), 0 Jur. 755. 

Annotation : — Apld. JaiiiCH v. Wynford (1852), 1 Srn. Sc G. 40. 

9076. — — Delay in selling realty.]— Testator 
devised his real estates to trustees, in trust to sell 
as soon as conveniently might be after his decease 
& as to the proceeds, together with the intermediate 
rents, after payment of testator’s funeral Sc 
testamentary expenses, debts Sc legacies, to pay 
one moiety to his nephew, Sc to invest the other 
moiety in the funds, in trust for his nephew, for 
life, &, after his death, for his children. The 
real estates were not sold until some years after 
testator’s death :—IIcld : rents accrued in the 
meantime ought not to be invested for the benefit 
of the nephew Sc Jiis children, but the nephew was 
entitled to them. — Vigor v. Harwood (1811), 12 
Sim. 172 ; 59 E. R, 1097. 

9077. Bequest of freehold & leaseholds.] — 
Hardinge v. Pratt (1829), 7 L. J. O. S. Ch. 179, 
L. C. 

9078. .] — James v. Wynford (Lord), No. 

8904, ante. 

9079. Bequest of leaseholds.] — Holmes v. 
Prescott, No. 9006, ante. 

9080. Life interest to donee & husband —Death 
of donee before vesting — Right of husband to life 
interest.] — Testator directed his trustees to pay 
shares of the residue of his estate, which he had 
bequeathed to certain grandnieces, “ to them Sc 
their respective husbands, only in life rent, for 
their or his life rent allenarly ... & the fee of 
such shares to the lawful children of my said grand- 
nieces equally ; whom failing to the survivors 
of them & my grandnephews before named . . . 
equally in life rent, Sc their issue, also equally, in 


fee, after the death of the longest liver of me & 
my wife : — Held : the share of a grandniece who 
died childless before the vesting was life rented 
by her surviving hu sband. — Richardson v. Mac- 
Dougall (1868 ), 6 Macph. (n. L.) 18. 

D. Bequests with Stipulations as to Age. 

(a) In General . 

9081. Bequest on attaining specified age — 

Whether distinguishable from bequest payable at 
specified age.] — Anon. (1611), Godb. 182; 78 

E. R. 111. 

9082. .1 — Olobberte’s Case (1677), 

2 Vent. 342 ; 1 Eq. Gas. Abr. 294 ; 86 E. R. 476 ; 
sub nom. Cloberry v. Dampen, Freem. Ch. 24, 
L. C. ; subsequent proceedings , sub nom. Dampen 
v. Clowbeky (1683), 2 Cas. in Ch. 155. 

Annotations : — Consd. Crickrtt v. Dolby (1705), 3 Ves. 10. 
Refd. Pawlet v. Pawlet (1084), 2 l(cp. in Ch. 280 ; Taylor 
v. Wood (1091), NelR. 193 ; Smell v. Dee (1707), 2 Salk. 
415 ; Staploton v. Cheules (1711), 2 Ecj. Cas. A hr. 541 ; 
Atkins v. Hiccocks (1737), 1 Atk. 500 ; Hervoy v. Aston 
(1738), West temp . Hard. 350 ; Van v. Clarke (1739), 
West temp. Hard. 099 ; Hutchins v. Foy (1740), Com. 
710; Biiliufirsley v. Wills (1715), 3 Atk. 219 ; Monkhouse v. 
Holme (1783), 1 Bro. C. C. 298. 

9083. .] — Yates v. Fettiplace, No. 

9062, ante. 

9084. .] — (1) A legacy devised to an 

infant, payable or to be paid at the age of twenty- 
one, is an interest vested, so that it shall go 
to the exors. or administrators of the infant, though 
he dies before that age ; otherwise, if devised to 
one at twenty-one, or if, or when lie shall attain 
the age of twenty -one. 

(2) A legacy devised to an infant to carry 
interest at a certain rate, vests in him so as to go 
to his oxer, or administrator. — S tapleton v. 
Cheat es (1711), Free. Ch. 317; Gilb. Ch. 76; 
2 Vern. 673 ; 1 Eq. Cas. Abr. 295 ; 24 E. R. 150. 

A n not at i on s : ~ A s to (1) Refd. Harvey r. Aston (1740), 2 
Com. 720 ; Hanson v. Graham (1801), 0 Ves. 239; Doe d. 
Hunt v. Moore (18M), 14 East, 001. Generally , Rofa. 
Nieholls r. Judson (1742), 2 Atk. 300. 

9085. .] — Meh kdith v. Tooke (1745), 

1 IIov. Supp. 324 ; 34 E. R. 81 0, D. C. 

9086. .] — The distinction between a 

legacy given at twenty-one Sc payable at twenty- 
one is a positive rule of the Ecclesiastical Ct., 
adopted as to personal legacies, but not as to real 
estate ; Sc not approved, or to be extended. — 
Mackell v. Winter (1797), 3 Ves. 536 ; 30 E. R. 
1111, D. C. 

Annotations Expld. Bolder v. Mackell (1800), 5 Ves. 509. 
Consd. Harrison v. Foreman (1800), 5 Ves. 207 ; Parsons 
v. Parsons (1800), 5 Ves. 578. Distd. Skey v. Barnes 
(1810), 3 Mcr. 335. Refd. Booth r. Booth (1799). 1 Ves. 
399. 

9087. .]— Testator bequeathed pecu- 

niary legacies to two nephews Sc a niece by 
name, if they respectively survived him Sc attained 
twenty-one, when the nephews’ legacies were to be 
“ paid.” In case of the death of either of the 
nephews or of the niece leaving issue, such issue 
to take the parent’s legacy as the parent should 
by will appoint. But in case of the death of either 
of the nephews or the niece before his or her legacy 
became payable, the legacy to go to the survivors. 
During the minorities of the legatees the trustees 
were to apply the income of the legacies for their 
maintenance Sc education. The legacy of the 
niece & any share she might acquire by the death 
of her brothers, or either of them, was to be settled 
for her separate use : — Held : upon the whole 
context, the word “ paid ” must be construed as 
4 4 vested ” or 44 payable,” Sc the executory gift to 
the issue would take effect in the event of the parent 
dying after attaining twenty-one. — Martineau v. 
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Wills. 


Sect. 20. — Vesting: Sub-sect. 2, B. {a) & (6).] 


Rogers (I860), 8 De G. M. & G. 328 ; 25 L. J. Oh. 
398 ; 27 L. T. O. S. 129 ; 4 W. It. 502 ; 44 E. R. 
416, L. C. k L. JJ. 

Annotation: — Mentd. Be Hall-Dare, Le Marchant v. Leo 

Warner, 1191(5] 1 Ch. 272. 

9088. — .] — Testatrix desired k directed 

to set apart the sum of £200 for her grandson 

J. W. L. S., the sum of £150 for her grandson 

.T. V. 8., k the sum of £150 for her grandson 

F. D. 8., the sums to be free of duty & to be paid 

respectively as to £50, part thereof, on their 
attaining the age of twenty-one years, k as to 
£50, part* thereof, on their attaining the age of 
twenty-live years, k she directed that the balance 
£100 for her grandson J. W. L. 8. be paid him on 
his attaining the age of thirty years, k the balances 
£50 for J. V. 8. k F. D. 8. be paid them on their 
respectively attaining the age of thirty years. 
There was no disposition of the intermediate 
income, or gift over of the principal. J. W. L. 8. 
survived testatrix, k on attaining twenty-one the 
first-mentioned sum of £50 was paid to him, but 
lie died before attaining twenty-five :—IIcld : each 
bequest was equivalent to a gift of a legacy to the 
particular legatee, payable as to part at twenty- 
one, further part at twenty -five, k the balance at 
thirty ; k each legatee upon attaining twenty-one 
was entitled to the payment of his legacy k the 
intermediate interest or income, «fc the legal 
personal representative of any legatee who survived 
testatrix k died before actual payment was entitled 
to the legacy or balance unpaid of both principal 
k income. 

A legacy to A. upon attaining a given age is 
contingent upon the attainment of that age; by the* 
legatee, but a legacy to A. payable at a given age 
is a present gift k vests at once, the payment only 
being postponed ; so that if the legatee dies before 
the age prescribed for payment his legal personal 
representative will be entitled (Joyce, J.) — Be 
Couturier, Couturier v. 8iiea, [1907 J 1 Ch. 470 ; 
70 L. J. Ch. 290 ; 90 L. T. 500 ; 51 Sol. Jo. 342. 


.j — See Sub-sect. 3, 11. (5), post. 

Bequest payable at specified age.] — Sec Sub- 
sect. 3, If. (c), post. 

Postponement of bequest to life interest.]— -Sec 

Sub-sect. 3, E., post. 

Class gifts.) — Sec Sub-sect. 3, E. (c), post. 

Postponement of bequest until youngest bene- 
ficiary attains specified age.] — See Sub-sect. 3, 
F., post. 

Gift over on failure to attain specified age.] 
See Sub-sect. 3, J. (5), post. 

Bequests to infants — Payment.] — Sec Execu- 
tors, Yol. XXIII., pp. 448, 449. 

Maintenance of infant.] — See Executors, 

Yol. XXIII., pp. 419-459 ; Infants, Yol. 
XXVIII., pp. 222-250. 


(5) Bequest on Attaining Specified Age. 

9089. “ When ” donee should attain specified 
age.] — A. devised to B. £20 to put him out appren- 
tice, when he should come to the age of seventeen 
years, k he died before that age ; k the question 
was, whether his administrator should have it or 
not? k resolved that he should. — Anon. (1684), 
Freern. Ch. 89 ; 22 E. R. 1070. 

9090. .] — A legacy is given to A. when he 

should be twenty-four. At twenty-one he receives 
part, k the exor. gives bond to pay the remainder 
at a day certain, being the time wdien he would 
attain twenty-four. Be dies before that time. 
Whether the money received shall be repaid, k 
the bond delivered up. — Luke v. Alderne (1687), 
2 Vern. 31 ; 23 E R. 029, L. C. 


9091. -.] — Taylor v. Wood (1091), Nels. 
193 ; 21 E. R. 823. 

9092. .] — Gift of real k personal estate, to 

trustees, upon trust to apply the rents k dividends, 
or so much as they should think fit, to the main- 
tenance, etc., of W. until twenty-five ; then to 
permit him to receive the same during his life ; 
k , after his death, to apply the same, or so much, 
etc., to the maintenance, etc., of all k every the 
children of W. until twenty-five respectively ; 
then upon trust, to assign k transfer to such 
children so attaining twenty-five ; “ k in case 

W. shall die without leaving issue living at the 
time of his death, or leaving such, k all die before 
twentydive,” upon trust, to pay, etc., unto k 
among all k every the brothers sisters of W., 
share k share alike, upon their attainment of 
twenty-five, or marriage respectively. Followed 
by a gift of residue, upon trust, as to one moiety, 
to permit testator’s daughter A. k her husband, 
to receive the rents, etc., during their lives in 
succession, A, after the death of the survivor, to 
the children, except W., in the same manner as 
with respect to the former gift ; &, as to the other 
moiety, upon like trusts for testator’s daughter B , 
her husband k family ; with survivorship between 
the respective grandchildren ; ct, in case of the 
death of either of the daughters without leaving 
issue living at her decease, then to the children of 
the surviving daughter -- TI eld : ( 1 ) vested interests 
at tw r enty-live in every instance, notwithstanding 
different expressions, there being no antecedent 
gift, of which it could have been testator’s inten- 
tion merely to postpone the enjoyment ; the gift 
being only the direction to pay at twenty-five. 

If I give to persons of any description when 
they attain twenty-five, or upon their attainment 
of twenty-five, or from k after their attaining 
twenty -live, is if not precisely the same thing as if 
I gave to such of those persons as should attain 
twenty-live ? None but a person who can pre- 
dicate of himself that lie has attained twenty- 
five, can claim anvthing under such a gift (Grant, 
M.R.). 

(2) Gift of the wdiole interest is a ground for 
presuming an intention to vest the capital. Seats : 
where there is only a direction for maintenance out 
of the interest. — Leake v. Robinson (1817), 2 
Mer. 363 ; 35 E. R. 979. 

Annotations : - .. Is to (1) Distd. Jones v. Maekilwaln (182G), 

1 I Urns. 220. Folld. Vawdry v. Geddcs (1830), 1 ltuss. k 
M. 203. Consd. Kevern v. Williams (1832), 5 Sim. 171. 
Distd. Doe d. Policy v. Ward (1839), 9 Ad. k El. 582. 
Apld. Watson v. Hayes (1839), 5 My. k Cr. 125. Folld. 
la Bartholomew (18-19), 1 Mac. k G. 354. Distd. 
Barker v. Barker (1852). 5 Do G. & Sm. 753. Apld. 
Walker v. Mower (1852), Hi Bear. 3G5 ; Stead v. Piatt 
(185.3), 18 Bear. 50. Consd. Hobbs r. Bar, sons (1854), 23 
L. T. O. S. 47. Apld. Laxton v. Eodle (1854), 19 Iloav. 
321 : Thomas v. Wilberforeo (18G2), 31 Beav. 299 ; Locko 
v. Lamb (I8G7), L. 1(. 4 Eq. 372. Refd. Davies v. FiHher 
(1812), 5 Beov. 201 : Daekham v. Gregory (1845), 4 Ilare, 
39G ; Houghton v. Houghton, Bought, on v. James (1848), 

J H. L. (’us. 406; Beard r. Kokewich (1852), 15 
Beav. JOG; Cowley v. Smith (1854), 2 W. K. 327; 
Holmes r. Prescott (18G4), 3 Now Hep. 559; Merry 
v. Hill (18(59), L . H. 8 Eq. G19 ; Spencer v. Wilson 
(1873), L. B. 1G Eq. 501 ; Be Bevan’s Trusts 
(18K7), 34 Ch. D. 716. As to (2) Apld. lie Hart’s Trusts, 
Be Trustee Belief Act (1858), 32 L. T. O. S. 98. Consd. 
Be Bulley *s ’trust Estate (18(55), 13 L. T. 2G1. Refd. 
Vawdry v. Geddes (1830), 1 Buss, k M. 203 ; Watson v. 
liaycs (1839), 5 My. & Cr. 125 ; Davies v. Fisher (18*42), 

5 Beav. 201 ; Houghton v. Houghton, Houghton v. James 
(1848), 1 H. L. Cas. 40G ; Baker v. Pugh (1857), 28 L. T. 
(). S. 317 ; lie Sanderson’s Trust (1857), 3 K. k J. 497 ; 
Spencer v. Wilson (1873), L. It. 1G Eq. 501 ; lidding v. 
StrugneH. Be Holt (187G), 24 W. It. 339 ; Be Grimshaw's 
Trusts (1879), 1 1 Ch. D. 40G ; Be Bunn, Isaacson v. 
Webster (1880), 1G Ch. I). 47 ; Be Martin, Tuko v. Gilbert 
(1887), 57 L. T. 471 ; Be Wintio, Tucker v. Wintlo, 11890] 

2 Ch. 711 ; Be Bowlby, Bowlby v. Bowlby, (19041 2 Ch. 
G85. (Jrncrally, Refd. Bull v. Pritchard (1826), 1 ltnss. 
213 ; Bland v. Williams (1834), 3 L. J. Ch. 218 ; Porter 
v.Fox (1834), 6 Sim. 485 ; Tollemache v. Coventry (1834) , 
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8 1311. N. S. 547 ; Comport v. Austen (1841), 12 Sim 218 * 
Vaiiderplank v. King (1813), 3 liare, 1 ; Harris v. Davis 
(1844), 1 Coll. 410 ; Evans v. Jones (1845), 2 Coll 516 * 
Browne v. Houghton (1846), 10 Jur. 747 ; Dungannon v. 
Smith (1846), 12 Cl. & Fin. 546 ; Stone v. Harrison (1846), 
2 Coll. 715 ; Smith v. Barneby (1847), 16 L. J. Ch. 466 ; 
Williams v. Teale (1847), 6 Hare, 239 ; Blagrove v. Han- 
cock (1848), 16 Sim. 371 ; Goring v. Howard (1848), 
16 Sim. 395 ; Lassenco v. Tierney (1849), 1 Mac. & G. 
551 ; Greenwood v. Roberts (1851), 15 Bcav. 92 ; James 
v. Wynford (1852), 1 Sm. & G. 40 ; Monypenny v. Dering 
(1852), 2 Do G. M. & G. 145 ; Cattlin v. Brown (1853), 
11 Hare, 372 ; Fast v. Twyford (1853), 4 H. L. Cas. 517 ; 
Gosling v. Townsend (1853), 22 L. T. O. S. 125 ; Storrs 
v. Benbow (1853), 3 Do G. M. & G. 390 ; Reynolds v. 
Kortright (1854), 18 Beav. 417 ; Courtier v. Oram (1855), 
21 Beav. 91 ; Hodgson v. Smithson (1856), 21 Beav. 354 ; 
Road r. Gooding (1856), 21 Beav. 178 ; Seaman v. Wood 
(1856), 22 Beav. 591 ; Bernard r. Minshull (1859), John. 
276 ; Fvors v. Challis (1859), 7 H. L. Cas. 532 ; Sonatun 
Bysack v. Sroemutty J uggutstmndreo Dosseo (1859), 8 
Moo. Ind. App. 66 ; M‘ Lachlan v. Taltt (1860), 28 Beav. 
407; Wilkinson v. Duncan (1861), 30 Beav. Ill; lie 
Grove’s Trusts (1862), 3 Gift. 575 ; Thomas v. Wilbcrforco 
(1862), 31 Beav. 299 ; West v. West (1863), 4 GilT. 198 ; 
Knapping v. Tomlinson (1861), 34 L. J. Ch. 3 ; Christie 
v. Gosling (1 866), L. H. 1 H. L. 279 ; Smith v. Smith (1 870), 

18 W. R. 742 ; He Moseley’s Trusts (1871), L. R. 11 Eq. 
499; liale v. Halo (1876), 3 Ch. D. 643; Rieken v. 
Matthews (1878), 10 Ch. D. 264 ; lie Finch, Abbiss v. 
Burney (1880), 13 L. T. 20 ; Patching r. Barnett (1880), 

19 L. J. Ch. 665 ; Rcarks v. Moseley (1880), 5 App. Cas. 

714 ; Watson v. Young (1885), 28 Ch. D. 436 ; He Bevau’s 
Trusts (1887), 34 Ch. 1). 716 ; He Harvey’s Estate, Harvey 
v. (billow, [1893) 1 (’h. 567 ; : Hancock i\ Watson (1901), 

71 L. J. Ch. 119 ; Bliagubati Barmanya t\ Kali Okaran 
►Singh (1911), 27 T. L. R. 267. 


9093. - Tapscottp. Newcombe, No. 9075, 

ante. 

9094. -.] — A., by will, gave to trustees all 
his real Sc personal estate upon trust for the main- 
tenance of his wife Sc family, during her widow- 
hood ; & if she should marry again, to pay her 
such proportion of the income as should be equal 
to a child’s share ; A, subject to the wife’s interest, 
upon trust for his children in equal shares when 
Sc as they should attain twent y-one ; Sc he em- 
powered the trustees at any time after his decease 
as they in their discretion should think proper, to 
sell the real estate, the money to arise therefrom 
to be considered as personalty. The widow 
survived, Sc did not marry again ; all the children 
attained twenty-one, except B., who died an 
infant ; — Held : lb took a vested interest in both 
the real Sc personal estate, his share in the pro- 
ceeds of real estate which had been sold formed 
part of his personal estate, <fc the power was a 
valid power capable of being exercised during the 
lifetime of the widow or after her death. — Cowley 
v. Smith (1854), 2 W. K. 327. 

9095. Testatrix gave all her leasehold 
Sc personal estate to trustees, ux>on trust to pay 
the rents & profits of two specified houses to A., 
Sc she gave the sum of £100 Hank stock to B. 
when lie attained the age of twenty-one years, Sc 
in case of his death to 0. At her death testatrix 
had Bank annuities, but no Bank stock : — Held : 
A. took an absolute interest in the leaseholds ; 
the legacy of £100 Bank stock was contingent 
upon B.’s attaining twenty-one ; if he died under 
twenty-one, then 0. took absolutely. — Bignall 
v . Rose (1854), 24 L. J. Ch. 27 ; 3 W. R. 77. 

9096. .] — He Holt's Estate, Bolding v. 

Strugnell, o. 9307, post. 

9097. — — Stapleton v. Che ales. No. 9084, 
ante. 

9098. Bequest given “at “ specified age.] — One 
has two sons, A. Sc Jb, Sc three daughters, Sc 
devises his lands to he sold to pay his debts ; Sc 
as to the moneys arising by sale after debts paid, 


ho gives £200 thereout to his eldest son A. at 
twenty-one, the residue to his four younger 
children equally. A. the eldest dies before 
twenty-one, this £200 shall go to the heir of 
testator. — Cruse v. Barley (1727), 3 P. Wms. 
19 ; 24 E. R. 952. 

Annotations: — Mentd. Fletcher v. ABkburner (1779), 1 

Bro. C. C. 497 ; Hewitt v. Wright (1780), 1 Bro. C. C. 86 ; 

Collins v. Wakejnau (1795), 2 Ves. 083 ; Kennell v. Abbott 

(1799), 4 Vob. 802; Tregonwell v. Sydenham (1815), 3 

Dow, 194 ; Noel v. Henley, Noel v. Strong (1819), Dan. 

211 ; Amplilett v. Parke (1831), 2 Rubs. & M. 221 ; 

Cooke v. Stationer’s Co. (1831 ), 3 My. & K. 2C2 ; Phillips 

v. Phillips (1832), 1 My. & K. 649 ; Taylor v. Taylor (1853), 

3 De G. M. & G. 190. 

9099. -.] — Where a legacy is given generally 

at marriage, or at twenty-one, the vesting Sc time 
of payment are the same. — Heath v. Perry 
(1744), 3 Atk. 101 ; 26 E. R. 861, E. 0. 

Annotations : — Reid. Mole v. Mole (1758), Dick. 311 ; Green 

v. Pigot (1781), 1 Bro. C. C. 103 ; Shaweu. Cunliffo (1792), 

4 Bro. C. C. 144 ; Crickott v. Dolby (1795), 3 Ves. 10 ; Re 

Waiford, Kenyon v. Walford (1911), 81 L. J. Ch. 128. 

9100. .] — Re Holt’s Estate, Bolding v. 

Strugnell, No. 9367, post. 

9101. “As should attain ” specified age.] — 
(1) Where money in the orphan’s fund Sc bank 
stock was limited by testator in trust for such of 
his brother’s children then unborn as should 
attain their age of twenty-one, it was adjudged a 
good executory devise. 

(2) J. by will, reciting that a marriage is pro- 
posed between his niece A. Sc his cousin B. devises 
to trustees divers freehold houses, etc., Sc the 
rents due, or to become due, Sc money in the 
orphan’s fund, Sc the produce of the same, Sc bank 
stock, Sc money due thereon, in trust to pay the 
rents Sc profits to A. if living at his decease, during 
life, or to such person as she by writing should 
appoint, with or without the consent of any 
husband ; but if she should marry B. then, after 
the decease of A. in trust for B. during life, Sc after 
his decease in trust for the first Sc other sons 
successively of A. & B. & their heirs male ; Sc for 
want of such issuo in trust for the daughters of 
A. Sc B. equally to be divided between them, Sc 
for want of issue of that marriage, in trust for the 
issue of the survivor of them ; Sc if neither of them 
leave issue, in trust for C. for life, with remainder 
for such child Sc children, as his brother D, should 
leave living at his decease, or that D.’s wife should 
be enceinte of, that should attain the age of twenty- 
one, & to the heirs, exors., etc., of such child, etc., 
as they should respectively attain the age of 
twenty-one years ; Sc if none attain that age, to 
his own right heirs ; but if A. should not marry B. 
then in trust after her decease for C. for life, 
remainder for the child Sc children of 1). ut supra , 
Sc if none attain the ago of twenty-one, to his own 
right heirs ; Sc devised the residue of his estate, 
real Sc personal, to A. Sc V. equally to be divided 
between them, their heirs, exors., etc.. Sc made 
other exors., Sc died. A. Sc B. intermarried ; B. 
died without issue ; C. married, Sc died without 
issue ; A. died without issue, having made her 
will. Sc appointed an exor. ; D. died before A., 
leaving issue two sons, E. Sc F., above twenty-one 
years of age ; E. died, before A., intestate ; 
leaving Cx. a daughter an infant, now living ; . 

is also Jiving ; the orphan’s fund Sc bank stock 
were not transferred but remain as at testator s 
death ; the bequests of these, considered as a 
bequest of a term for years in lands, to the child 
Sc children of I), ut supra , is held to be good as this 


PART XVI. SECT. 20, SUB-SECT. 3. 
— B. (b). 

9101 I. “ As should attain ” specified 
age. ] — Dunlop’s Trustees v. S phot’s 
Executors (1899), 1 F. (Ct. of Sees.) 

J. — VOL. XLIV. 


722 ; 3G Sc. L. R. 531.— SCOT. 

9101 il. .] — Hope Johnstone v. 

Sinclair’s Trustees (1904), 7 F. 

(Ct. of Sobs.) 25 ; 42 Sc. L. R. 30 ; 12 
S. L. T. 384 — SCOT. 


9101 iii. McLean v . Levin 

(No. 1), 29 N. Z. L. R. 739. — N.Z. 

9101 iv. .1 — Re Hancock (1914), 

33 N. Z. L. R. 710— N.Z. 

3 Y 
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case lias happened. — Nabbarton v. Sabbarton 
(1738), Lee temp. Hard. 413 ; Andr. 333 ; Caa. 
temp. Talb. 245 ; 2 Kq. Cas. Abr. 245 ; 95 E. R. 205. 

Annotations ; — As to (1) Reid. Phipps t\ Mulgrave (1708), 3 
Ves. 013 ; Cadell v. Palmer (1833), 10 Biug. 140. As 
to (2) Consd. Gower v. Grosvenor (1740), Barn. Ch. 54. 
Reid. Ilodgeson r. Bussey (1740), 2 Atk. 89 ; Bead v. 
Snell (1743), 2 Atk. 042; Sheffield v. Orrery (1746), 3 
Atk. 282 ; Exel r. Wallace (1751 ), 2 Ves. Sen. 117 ; Wilkin- 
son v. South (1798), 7 Term Rep. 666 ; Lyon v. Mitchell 
(1816), 1 Madil. 467 ; Soarsdale v. Curzon (I860), 1 John. 
& H. 40. Generally, Refd. Ex p. Sterne (1801), 6 Ves. 156. 
Mentd. Poo v. Brabant (1792), 4 Term Rep. 706. 

9102. “ Provided ” donee attains specified age.] 

— Testator gives a part of his stock in trade to R. 
provided he attains twenty-five, he dies before 
that age, the administrator of R. is not entitled to 
the intermediate profits from testator’s to the 
infant’s death. — Atkinson v. Turner (1740), 2 
Atk. 41 ; Barn. Ch. 74 ; 20 E. R. 421. 

Annotation Reid. Tholluflson v. Woodford (1798), 4 Ves. 
227. 

9103. “ On attaining 99 specified age.] — lie 

Holt’s Estate, Bolding v. Strtjgnell, No. 9307, 

post. 

9104. - — .] — lie Hume, Public Trustee v. 
Mabey, No. 9589, post. 

9105. Subsequent directions for settlement 

of share on marriage.] — Testator bequeathed 
80,000 rupees to his daughter absolutely upon 
her attaining twenty -one ; & in the event of her 
dying under twenty-one, he bequeathed the fund 
to his brother’s children. 

He then directed that should his daughter live 
to marry, her interest in the said rupees was to be 
enjoyed by her during her natural life, &, at her 
decease, the principal to be divided amongst her 
children : — Held : the latter clause was to be con- 


fined to the case of a marriage under twenty -one, 
& consequently the daughter, who did not marry 
until after she had attained the age of twenty-one, 
took the fund absolutely. — V ulllamy v. Hus- 
KISSON (1838), 3 Y. & C. Ex. 80 ; 2 Jur. 056 ; 160 
E. R. 023. 

9106. .] — Testator gave the residue 

of his estate in trust for all his children who being 
sons should attain twenty-one, or being daughters 
should attain that age or marry, & if any of his 
children should die before attaining a vested 
interest, leaving issue, their shares to go to their 
children, with a proviso that, notwithstanding the 
trusts aforesaid, on the marriage of any daughter 
a moiety of her share should be held in trust for 
such daughter for life, & afterwards for her 
children : — Held : the daughters who had attained 
twenty-one, & had not married, were entitled to 
the whole of their shares absolutely . — lie 
Bowling's Trust (1872), L. R. 14 Eq. 403. 

Annotation .- — Refd. Apscy v. Apsey (1877), 36 L. T. 941. 

9107. “As” donee attains specified age.]-- 
Tie Holt’s Estate, Bolding v. Strug n ell, No. 
9307, post. 

9108. “ If 99 donee attains specified age.] lie 

Holt’s Estate, Bolding v. Strugnell, No. 9307. 

post. 

9109. - — .]- Stapleton v. Cueales, No. 9084, 
ante. 

Distinguished from bequests payable at speoified 
age.] — See Sub-sect. 3, B. {a), ante. 

( c ) Bequests Payable at Specified Age. 

9110. Whether bequest vested or contingent.] -- 

Legacy given to a child payable when twenty-one, 
the child dies before, his administrator shall have' 
the legacy, but shall stay for it, till such time as 


9103 i. “ On attaining ” specified 
— Butler r. Trustees, Executors 
Agency Co., Ltd. (1900), 3 C. L. R 


43 


"i r. 


o.- 


AUS. 


9103 ii. — — .1 -Mijrpiiy v . Munrnr, 
20 Gr. 675.— CAN. 

9103 lii. — . ] — ( i ILLMAN v. GrLL- 

man, 16 1. Ch. R. 4 61— IR. 

9103 iv. — - - .] — Scott’s Trustees 
i'. Stack (1865), 3 Macph. (Ct. of Sons.) 
950 ; 37 Sc. Jur. 499. — SCOT. 


9103 v. .] -Mackinnov’s Trus- 

tees v. Official Receiver (1892), 19 
R. (Ct. of Seas.) 1051 ; 29 Sc. L. R. 
867 - SCOT. 


9103 vi. .] — Norman r. Moles* 

worth (1898), 25 It. (Ct. of Seas.) 
1176 ; 35 Sc. L. It. 908.— SCOT. 

9103 vii. - -— .] — Scott’s Trustees 
r. Scott, 11909] S. C. 773; 46 Sc. L. R. 
719 ; [1909 J 1 S. L. T. 504.— SCOT. 

9103 viii. — .J— If futurity is an- 

noyed to the substance of a prill the vest- 
ing is suspended., hut if it appears to re- 
late to the time of payment only the gift 
vests instanter. Testator by his will 
devised A bequeathed the whole of his 
estate to his exor. upon trust to pay to 
ths son a certain sum on his attaining 
i he age of 25 years. The son died 
before attaining that age : — Held : 
the legacy did not vest in the son, but 
was contingent upon his attaining the 
ape of 25 years. — Dukand v. Durand 
Manor, [1920] N. Z. L. R. 489.— N.Z. 


PART XVI. SECT. 20, SUB-SECT. 3 

— B. (c). 

9110 i. Whether bequest vested or con 
tinyent.]—lit Levy, Cohen v. Cohk? 
(1907), 7 S. R. N. S. W. 885 ; 2 

N. S. W. W. N. 211. — AUS. 

9110 li. Arkkll r. Roach 

5 0. R. 699. -CAN. 

9110 iii. .J — He Cooke N 
Dull TIL, 8 O. K. 630.— CAN. 

9110 iv. .] —Held: 1 he following 
language iu n will : “I give, devise & 


bequeath to such of my wife's children 
as aro alive at the time of my death 
all money or moneys deposited in my 
name in any hank or banks in the 
Province of B. (’., said inone\ to he 
divided between each of the said 
children share A' share alike when they 
shall at tain the age of 21 years ; until 
such time the said money <Sc interest 
as aforesaid is to remain untouched 
except ns hereinafter provided,” created 
a vested interest iu the children, pay- 
able on their respectively attaining 21 
years of age . — Hr Baillie, 3 B. C. It. 
350.— CAN. 

9110 v. .]--/&• Brno dee, Shari* 

v. Sproule, 17 O. R. 331. — CAN. 

9110 vi. .] — He Canadian Order 

or IIomk Circles & Smith (1907), 9 
O. W. it. 738 ; 14 O. L. R. 322. - CAN. 

9110 vii. .1 — It is a rule of law 

that where a testator id ves a legatee 
an absolute vested interest in a defined 
fund so that, according to the ordinary 
rules, he would be cut! tied to receive 
it, on attaining his majority, but by 
the terms of the will payment, is post- 
poned to a subsequent period, t,ho ct. 
will treat, the latter provision as 
nugatory <Sr will direet payment, on his 
attaining 21 . — JO Livingston Estate 
(No. 2), [1923] 1 W. \V. It. 358 ; 32 
Man. L. It. 466.— CAN. 

9110 viU. ,]--A bequest, in the 

form of a direction to pay, or to pay & 
divide at, a future period, vests Imme- 
diately if the payment ho postponed 
for the convenience of the estate or to 
act in some other interest. — D urvnp 
v. Durand Manor, [1920] N. Z. L. R. 
4 89. -N.Z. 

9110 ix. .] — Testator bequeathed 

£1,500 to each of his younger children 
surviving him, to be paid as they 
should respectively attain 21, or marry 
with consent, ’.-Held : the legacies 
were vested, hut, the personal repre- 
sentative of a child dying a spinster 
under 21 was not entitled to payment 


till the time at which such child would 
have attained that age. — Maher r. 
Maher ( 1877), 1 L. R. Ir. 22.— IR. 

9110 x. — .] —Johnston r. O’Neill 

(1879), L. n. Ir. 476.— IR. 

9110 xi. - - 1 -Torrte v. Mu \t 

(1832), 10 Sh. (Ct. of Seas.) 697 
l-’ac. Coll. 4 62. SCOT. 

9110 xii. - — .] — Ralston Ral- 

ston* (1 842), 4 1 Min!. (Ct. of Scss.) 1496 ; 
11 Sc. Jur. 573.— SCOT. 

9110 xiii. — — .] — Terms of a bequest 
in a trust settlement which was held 
to vest during the minority of tho 
legate!', although the principal sum 
was not to he paid to him till his 
majority, & in the meantime tho 
interest, was to be enjoyed by ids 
mother. -- Wilson v. Wilson (1842), 4 
Dunl. (Ct,. of Sess. ) 1503.- SCOT. 

9110 xiv. - .1 Held: a bequost 

to ft trustor’s grandsons payable only 
on their attaining majority vested a 
mortc Ustatoris. — Allaudyck'h Trus- 
tees 7\ Ritchie (1866), 38 Sc. Jur. 
315 ; 1 Sc. L. It. 225.— SCOT. 

9110 xv. -Buchanan’s Trus- 

tees v. Buchanan (1877), 4 R. (Ct. of 
Schb.) 754 ; 14 Sc. L. It. 603 — SCOT. 

9110 xvi. Stewart's Trus- 

tees v. Stew art (1896), 23 R. (Ct. of 
Hess.) 416 ; 33 So. L. It. 297 ; 3 8. L. T. 
249.— SCOT. 

9110 xvii. — — .] — Robertson’s 
Trustees v. Black, 11910] S. C. 1132; 
4 7 Sc. L. It. 839; [1910] 2 S. L. T. 149. 

-SCOT. 

9110 xvlil. .1 — L. bequeathed to 

two minors a legacy payable on their 
respectively attaining the uge of 22 
Held : the legacies vested a morte 
testator is. “Landers’ Tutors v. Lan- 
ders’ Fstatk, etc. (1923), 41 N. L. K. 

AF. 

o. <R imu . 9 * J — 7V 

S ANDIRON (1907), 6 W. L. R. 310; « 
Terr. L. It. 313. -CAN. 
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the child if ho had lived would have come to 
twenty-one. — -A non. (1090), 2 Vern. 199 ; 23 

E. R. 730. 

Annotations: — Apld. Criekott v. Dolby (1795), 3 Vos. 10. 
Held. Maskell v. Lukee (1729). 1 Bam. K. B. 208. 

9111* .] — Bhewen v. Brewen (1702), 

Freem. Ch. 254 ; Free. Ch. 195 ; 22 E. R. 1192 ; 
sub nom. Bruen v. Bruen, 2 Vern. 439 ; aub nom. 
Breuen v. Breuen, 1 Eq. Cas. Abr. 207. 

Annotations: — Eefd. A.-G. v. Thompson (1712), Prec. Ch. 
937 ; King v. Withers (1735). Cas. temp. Talb. 117 ; 
Boycott v. Cotton (1738), 1 Atk. 552 ; Harvey v. Aston 
(1740), 2 Com. 726 ; Hutchins v. Foy (1740), 2 Com. 716 ; 
Rowdier v. Condon (1741), 2 Atk. 130 ; Toynham v. Webb 
(1751), 2 Ves. Sen. 198 ; Tunstali v. Brachen (1753), 
Amb. 167 ; Northumberland v. Etfromout (1759), 1 Eden, 
435 ; Godwin v. Mundny (1779), 1 Bro. C. C. 191 ; 
Remnant v. Hood (1860), 2 De G. F. & J. 396 ; Davis v. 
Hutfuonin (1863), 1 Hem. & M. 730 ; Henty v. Wrey 
(1882), 21 Ch. D. 332. 

9112. .] — Chambers v. Jeoffery (1709), 2 

Eq. Cas. Abr. 541 : 22 E. R. 456, L. 0. 

9113. .] — Stapleton v . Ciiealks, No. 9084, 

ante . 

9114. — . i -Rich v. Wilson, No. 9012, post. 

9115. -.] — If I devise a legacy of £100 to A. 

payable at his age of twenty-one, & A. dies before 
twenty-one, A.’s exors. or administrators shall 
not have that legacy till such time as A., had he 
lived, should have attained twenty-one, & my 
exors. si) all have the interest in the mean time. 
But if I give a legacy to A. of £1 00 payable at his 
age of twenty-one, <fc if he dies before, then to B. 
& A. dies before twenty-one, B. shall have the 
legacy presently, & not stay till such time as A. 
should have come to twenty-one. — Eaundy v . 
Williams (1728), 2 P. Wms. 478 ; 24 E. R. 823, 
E. C. 

Annotations: -Refd. Criekott v. Dolby (1795), 3 Yes. 10; 
lie White, White v. Shontou (1909), 101 L. T. 780. 

9X16. .] -(1) A legacy out of a personal 

estate payable to an infant at twenty-one, if the 
infant dies before twenty-one, his administrators 
may have it : secus, if the legacy is charged upon a 
real estate. 

(2) No diversity where a portion is charged by 
will upon land, & where by deed payable to an 
infant at twenty-one ; for in both cases if the 
infant dies before twenty-one, it sinks into the 
land. 

(3) So where a portion is given out of a personal 
estate, payable at a future day, & if that is not 
sufficient, then out of the real estate ; since if the 
person to whom it is given dies before the portion 
is payable, it sinks as to the land. — C handos 
(Duke) v. Talbot (1731), 2 P. Wms. 001 ; Kel. W. 
25 ; 24 E. R. 877, L. 0. 

Annotations : — As to (1) Reid. Provvpe v. Abinjrdon (1738), 
1 Atk. 482 ; Nlcholls v. Judson (1742), 2 Atk. 300. As 
to (3) Refd. JBaiwet v. BaHHet (1744), 3 Atk. 203. Generally , 
Reid. Hall v. Terry (1738), West temp. Hard. 500 ; A.-G. 
v. Milner (1714), 3 Atk. 112 ; Chester r. Willes (1 754). 
Amb. 246 ; Pearce v. Roman (1796), 3 Vos. 135 ; Astley v. 
Millea (1827), 1 Sim. 298; Remnant r. Hood (1859), 27 
Beav. 74. Mentd. Homier v. Morton (1828), 3 Rush. 65 ; 
Horton v. Smith (1858), 27 L. J. Ch. 773 ; Ileuty v. Wrey 
(1882), 21 Ch. D. 332. 

9117. -If a legacy be given out of land 

to J. payable at twenty-one, & J. dies before 
twenty-one, the legacy sinks. Secus : where the 
legacy or portion is given out of a personal estate. — 
Gordon v. Raynes (1732), 3 P. Wms. 134 ; 24 
E. R. 1001, L. C. 

Annotation : — Refd. Hutchins r. Foy (1740), 2 Com. 716. 

9118. .J— Leake v. Robinson, No. 9092, 

ante . 

9119. .] -Testator, by his will, directed 

that after the death of the survivor of his widow 
<&; daughter, his trustees should stand possessed of 
the residue of his personal estate, upon certain 
trusts, for his granddaughters : then, by a codicil, 


he revoked the bequest to his granddaughters, & 
gave the share & interest, which they, by his will , 
would have taken, in his personal estate, to all & 
every the child & children of his granddaughters 
in equal shares, to be paid to such child or children 
when the youngest or survivor of them should attain 
the age of twenty-one : — Held : these words gave 
a vested interest to the great grandchildren who 
were living at the death of the survivor of the 
mother & daughter, & after-born great grand- 
children took nothing. — Smith v. Jackson (1823), 

1 L. J. O. S. Ch. 231. 

9120. .] — Residuary bequest to James, 

John, David, & Frances, equally, to bo paid, 
assigned, etc., at their respective ages of twenty- 
one ; & if Frances should marry, the exors. should 
settle at least three-fourths of her income on her 
for life, with remainder to her children. Frances 
attained twenty-one unmarried : — Held : she took 
a vested interest in the whole share absolutely at 
twenty -one, she not having married before that 
time. — Lumsden v. Siiaw (1831), 1 L. J. Ch. 115. 

9121. .] — Where residuary property was 

bequeathed to a woman to be pad to her at 
twenty-live, with a proviso that it should be put 
in settlement in the event of her marrying before 
that time, but no gift over of the property in the 
event of her dying before that time : — Held : upon 
her attaining twenty-one unmarried, she was 
entitled to the income of it. — Grant v. Grant 
(1837), 3 Y. & C. Ex. 171 ; 7 L. J. Ex. Eq. 20 ; 
100 E. R. 001. 

9122. .] —Testator bequeathed his residuary 

estate to trustees in trust to pay the interest to his 
niece for life, & directed that, after her death, the 
trustees should pay, apply, transfer & dispose of 
the residue amongst her children, equally to be 
divided between them, share <fc share alike, to 
be paid to sons at twenty-one, & to daughters at 
that age or on their marriage ; & he empowered 
the trustees, after his niece’s decease or in her 
lifetime with her consent, to raise, pay & apply 
for the preferment & advancement of any of her 
cliildren, all or any part of their presumptive 
portions under the trusts aforesaid : — Held : there 
was no gift to the children except in the direction 
to pay to them, & their portions did not vest in 
them until such of them as were sons attained 
twenty-one, & such of them as were daughters 
either attained that age or married. — Chevaux i\ 
Aislabie (1842), 13 Sim. 71 ; 00 E. R. 28. 

9123. .1 — An absolute vested bequest was 

accompanied with a direction, that it should not 
be delivered till the legatee attained twenty-five : 
— Held : ho was entitled to payment on attaining 
twenty-one. — Rocke v . Rocke (1845), 9 Beav. 
00 ; 50 E. R. 207. 

9124. Bequest payable “ when or if donee 

attains specified age.]— Lister v. Bradley, No. 
9498, post. 

9X25. Bequest payable “if & when 

donee attains specified age.j— A bequest of a sum 
of money to be paid “ if & when ” the legatee shall 
attain the age of twenty-one years is a contingent 
legacy, the contingency being that the legatee 
shall attain that age. — lie Kirkley, Halrigey v. 
Kirkley (1918), 87 L. J. Ch. 247 ; 119 L. T. 304 ; 

02 Sol. Jo. 304. 

9126. No disposition of income during 

minority.] — By a voluntary settlement personal 
property was assigned to trustees upon trust to 
pay the interest to T. during his life, & on his 
decease to pay the principal to his lawful issue, 
if then of age or married, share & share alike, if 
more than one, & if only one, the whole to be paid 
to such only child ; or in case such child or children 

3 Y 2 
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Sect. 20. — Vesting: Svib-sect. 3, R. {c) (ri).] 

should be an infant or infants on the death of T., 
then the principal was to be paid to him, her or 
them as aforesaid, on their attaining twenty-one 
if sons, or, if daughters, on their marriage, respec- 
tively. By his will the settlor bequeathed certain 
other funds to the same trustees upon similar 
trusts. T. died, leaving an infant daughter his 
sole surviving child : — Held : the daughter would 
become absolutely entitled to the funds in question, 
either on her attaining twenty-one, or on her 
marriage under that age. — Lang v. Pugh (1842), 
1 Y. & C. Oh. Cas. 718 ; 0 Jur. 939 ; 02 E. Ii. 
1080. 

9127. Bequest payable “ as & when ” donee 

attains specified age.] — Testator gave £2,000 to 
trustees in trust to pay the interest to his daughter 
for life, & after her decease, in trust to pay the 
principal unto, between Sc amongst all her children, 
as Sc when they should attain twenty -one, in equal 
shares, “ to whom I give Sc bequeath the same 
accordingly.” Testator’s daughter had only one 
child, <fc that child died an infant : — Held : the 
£2,000 vested in the child on its birth . — Re Bar- 
tholomew's Trust (1849), 10 Sim. 585 ; 13 Jur. 
380 ; 00 E. It. 1001 ; affd., 1 Mac. Sc G. 354 ; 1 
H. Sc Tw. 605 ; 19 L. J. Ch. 237 ; 14 Jur. 181, 
L. C. 

Annotations : — Consd. Locke r. Lnmb (1867), L. It. 4 Eq. 
372. Apld. lie Dowuo’s Trust (1870), 23 L. T. 688. Refd. 
Ingram v. Suckling ( 1869), 33 L. T. O. S. 89. 

9128. .] — Testator directed his trus- 

tees to pay Sc apply the interest of his residuary 
estate to his daughter for life, for the support of 
herself Sc issue ; after her decease, to “ pay, 
apply, Sc divide the principal ” amongst all her 
children, “ when Si as u they should attain twenty- 
six. There w r as a trust for maintenance during 
minority, Sc a power of advancement not so 
restricted : — Held : the children took immediate 
vested interests. — Harrison v. Grimwood (1849), 
12 Beav. 192 ; 18 L. J. Ch. 485 ; 14 L, T. O. S. 
502 ; 13 Jur. 864 ; 50 E. R. 1033. 

Annotations : — Consd. Fox r. Fox (1876), L. K. 19 Eq. 286 ; 
lie Win tie, Tucker v. Wintle, [1896] 2 Ch. 711 ; lie Ussher, 
Foster t\ U ssher, [1922] 2 Ch. 321. Refd. King r. IsaacMm 
(1863), 1 8rn. & C. 371 ; Ingram v. Suckling (1869), 33 
L. T. (). S. 89 ; Pcarman r. Peannan (1864), 33 Beav. 
394 ; Locko v. Luinbo (1867), L. It. 4 Eq. 372. 

9129. .] — (1) Under a pecuniary be- 

quest, upon trust for testator’s daughter for life, 
with remainder in trust for her husband for life, Sc 
after the decease of the survivor to pay Sc divide the 
trust fund to Sc among the children of the daughter, 
if more than one equally to be divided among them, 
thare Sc share alike, when Sc as they attained 
twenty-one : — Held : the children took vested 
interests before attaining twenty-one. 

(2) Under a pecuniary bequest in trust for a 
niece for life, wdth remainder in trust for all her 
childien equally, the shares of sons to be paid at 
tw r enty-one, Sc of daughters at twenty-one or 
marriage, with executory trusts over in case any 
of the children should die before they should 
become entitled without lawful issue : — -field : the 
children were entitled to the income of their shares 
before attaining tw T enty-onc. — Williams v. Clark 
(1851), 4 I)e G. Sc Sm. 472 ; 64 E. R. 918. 

Annotations : — As to (1) Distd. He Wrangkam’s Trust (1860), 

1 Drew. &, 8m. 368. Consd. Merry v. Hill (1869), 1,. K. 

8 Eq. 619; Selby v. Whittaker (1877), 6 Ch. D. 239; 
lie Jobtion, Jobson v. Richardson (1889), 44 Ch. D. 164. 
Refd. Ingram v. Suckling (1869), 33 L. T. O. S. 89. 
Generally, Refd. lie Bcyan’ti Trusts (1887), 66 L. J. Ch. 662. 

9130. -.] — Devise, after the death of 
the tenant for life, in trust to sell, Sc “ pay Sc 
divide ” the produce amongst all his children, to 
be paid as Sc when they respectively attained 


f twenty-one, Sc in the meantime the interest to be 
applied in their maintenance with a gift over, in 
case the tenant for life died without leaving any 
child : — Held : the interests of the children vested 
at their births. 

The gift is to her for life, & afterwards to sell, 
Sc pay Sc divide the produce amongst all her 
children, to be paid as Sc when they respectively 
attain twenty-one. There is therefore a clear 
distinction between the gift & the time of payment. 
It is to be divided amongst them all, but it is to 
be paid to them “ as Sc w T hen ” such children attain 
tw'enty-one. The postponement of the payment 
does not postpone the vesting. In addition, there 
is a direction that the whole interest Sc dividends 
should be applied in Sc towards the maintenance, 
education Sc support until they attain twenty-one. 
1 hold it clear that they took vested interests 
(Romilly, M.R.). — Shrimpton v. Shrimpton 
(1862), 31 Beav. 425 ; 11 W. R. 61; 54 E. R. 1203. 

9131. .] — Rearm an v. Pearman, No. 

9074, ante. 

9132. Payment conditional on donee being 

of competent understanding.] — Testator gave the 
lesidue of his estate to trustees, upon the usual 
trusts for conversion Sc investment, Sc directed them 
to pay such sums for the maintenance Sc education 
of his sons M. & N., during their minorities, or for 
apprenticing them, as his trustees should think 
proper ; Si declared that, when his sons should 
have attained their ages of tw r enty-one years, his 
trustees should pay the then residue of the moneys 
unto his two sons, provided that they should be, 
in the opinion of his trustees, of competent under- 
standing <fc sufficient discretion to manage Si take 
due care thereof. M. Si N. were both lunatic at 
the time of their attaining their majority :~Hcld : 
the qualification as to the sons being of competent 
understanding did not make the gift to them con- 
ditional, Sc testator’s estate vested in them abso- 
lutclv. — W right r. Wkigiit (1852), 21 V. J. Ch. 
775 19 L. T. O. S. 311. 

9133. Provision for settlement to separate 
use In case of marriage.J — Testator bequeathed 
one-third of his residue to his daughter, her exors., 
etc., to be vested at twenty-one, but not to be 
payable until twenty-live, lie declared it should 
not lie subject to the control of any husband, but 
should devolve Sc be settled by deed upon her, as 
a feme sole , Si that the income should not be 
anticipated, Sc that until her marriage, she should 
only be entitled to receive the dividends, Sc retain 
the power to bequeath the capital by will. The 
daughter, being unmarried Held : she took 
absolutely, Sc was entitled to payment of the fund 
out of ct. on attaining twenty-one. — Re Young’s 
Settlement (1853), 18 Beav. 199 ; 52 E. R. 79. 

9134. Gift & direction for payment in 

separate clauses— Construed as one clause.] — 
Testatrix gave a share of residue upon trust for 
her son for life, Sc after his death “ upon trust to 
transfer Sc pay the capital of the trust funds unto 
Sc amongst the children, if only one, or both or 
all the children, if more than one, of her son” 
in manner thereinafter mentioned. Then followed 
a direction making the gift to the son void if lie 
aliened or incumbered it, Sc giving over the divi- 
dends to the parties entitled in remainder ; then 
followed another direction of some length, Sc then 
a declaration that the shares should be payable 
at twenty-one or marriage : — Held : the context 
of the will nob repelling but rather supporting that 
construction, this was not a substantive gift, with 
a simple direction to pay, but one general direction 
to pay at twenty-one or marriage, Sc the interests 
of the son’s children were not vested. — Shum v. 
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Hobbs (1855), 3 Drew. 03 ; 24 L. ,T. Oh. 377 ; 3 
W. K, 221 ; (il E. 11. 83H. 

Annotation Consd. Locke r. Lamb (1SG7), L. H. 4 Eq. 372. 

9135. Share to be “ made over ” on donee 

acquiring other property.] — Testator, by liis will, 
gave two-thirds of his residuary personal estate to 
belong to k to be given up to his child or children 
in the proportions therein named on their coming 
to the age of twenty-live years ; provided that if 
his eldest son should thereafter come to the in- 
heritance of the landed property of testator’s 
father or eldest brother, his share of the two- 
thirds above stated was to be made over to his 
brothers k sisters : — Held : the eldest son of 
testator on attaining twenty-live years of age 
without having then come to the inheritance 
mentioned, became entitled to his share of the 
two-thirds of the residuary personal estate under 
his father’s will. — Gi.yn v . Glyn (1857), 2d L. J. 
Ch. 409 ; 3 Jur. N. 8. 179 ; 5 W. R. 211. 

9136. Immediate gift.] — An immediate 

gift to the children with payment directed at 
twenty-one which is always a vested legacy 
(Malins, V.-C.). — Locke v. Lamb (1807), L. R. 4 
Eq. 372 ; 10 L. T. 010 ; 15 \V. R, 1010. 

Annotations Refd. Merry r. HHI (1869), L. JL 8 Eq. 619 ; 

Kidman r. Kidman (1871), 40 L. J. Ch. 359. 

9137. “Eldest son to be born.”] — 

Testator by his will directed that all liis move- 
able k immoveable property should “ descend in 
equal shares to the eldest son to be born ” to each 
of testator’s two daughters ; that the sons should 
after their birth remain under the guardiansliip 
of the exor. of the will until they attained twenty- 
one ; k that whenever the eldest son of either of 
the daughters attained majority the exor. should 
make over his share to him. After testator's 
death a son was born to one of the daughters k 
died in infancy. There was no other issue to that 
daughter : on the birth of the son the 

half-share became vested in him, k on his death 
it passed to his father. — Harriss v. Ukown (1901 ), 
17 T. L. R, 058, P. C. 

Distinguished from bequests on attaining specified 

age.] — See Sub-sect. 8, 13. (a), ante. 

(d) Other Stipulations. 

9138. Property to be divided on donee attaining 
specified age.] — May v. Wood (1792), 3 Bro. C. O. 
47 L ; 29 E. R. 019. 

Annotations : — Consd. Hanson v. Graham (1801), 6 Yes. 

230 ; Looming r. Sherratt (184 2), 2 llare, 11. Refd. 

Booth v. Booth (1700), 4 Vos. 300; Leake r. Robinson 

(1817), 2 JMcr. 3G3 ; Hoe <i. Holley v. Ward (1839), 8 

L. J. Q. B. 154 ; Keating r. A lion (1811), 5 Haro, 573 ; 

Locke v. Lamb (18G7), L. K. 4 Eq. 372 ; lie Bourn, ►Short- 

house r. Annibal (1011), 5G Sol. Jo. 14 2. 

9139. .] — A legacy, not as an independent 

bequest, with a time for payment, or distribution, 
appointed afterwards, but the time annexed to the 
substance of the bequest : the interests do not 
vest before that period. — S ansbury v. Read 
(1805), 12 Vcs. 75 ; 33 E. R. 29. 

9140. Bequest of testator’s estate, to 

be equally divided between his children on attain- 
ing twenty-one, with a power of advancement 
“ from their respective portions ” of testator’s 
estate. A child survived, but died under twenty- 
one : — Held : he took a vested interest. — Vivian 
v. Mills (1839), 1 Beav. 315 ; 8 L. J. Ch. 239 ; 48 
E. R. 901. 

9141. .] — Testator, in the early part of his 

will, gave all his property amongst his four 
illegitimate children, a boy k three girls, subject 
to such regulations k legacies as he should there- 
after mention, lie then says, “ As the whole of 
this estate is to be equally divided amongst the 


before-mentioned four children, or the survivor 
of them, a regular division must be made of tho 
estate when each comes of age, or is married ; k 
the share of such person is not to bo considered 
any longer as belonging to the public stock, but 
to the particular person so coming of age, if a boy ; 
when the girls, or any one of them, come of age or 
get married, l hereby direct, that their shares may 
be so settled on themselves during their lives, k 
on their children, in equal proportions, after their 
deaths ; that it will not be in tho power of the 
husband, if so inclined, to injure either his wife or 
children.” Testator then proceeds : “ Should it 
be the will of Almighty God to take one or more 
of these children unto himself, the share or shares 
of such children dying without issue are to be 
equally divided amongst the survivors ; but in 
case of issue, these children are to inherit tho 
share of their parents amongst them equally ; k 
in case they die without issue, it is to return for 
the benefit of the survivors of those four children, 
or their families : upon tho reversion of any sum 
to the public stock, the issue of a deceased child 
is to have the share which its parent would have 
had: — Held: (1) the boy, on attaining twenty- 
one, took an absolute interest in his share ; (2) the 
daughters took for life, with remainder to their 
issue ; (3) on either daughter dying without 

issue, her share would go to the survivors of the 
four children, in like manner as their original 
shares. — Jackson v. Forbes (1829), Taml. 88 ; 
48 E. R. 36 ; subsequent proceedings , sub nom. 
A.-G. v. Jackson (1834), 8 Bli. N. 8. 15, II. L. 

9142. .]-— Testator bequeathed to his 

daughter Eliza £2,000 for life, the principal to be 
equally divided among her children, should they 
have attained twenty-one : k, to the two children 
of his late daughter Jemima, £1,000 each, to be 
paid on their attaining twenty-one : — Held : the 
legacies to the children were contingent on their 
attaining twenty-one, k they were not entitled to 
interest in the meantime. — Young v. Macintosh 
(1843), 13 Sim. 415; 1 L. T. O. 8. 106; 7 Jur. 
383 ; 60 E. B, 172. 

Annotation : — Mentd. Hogan v. Duffleld (187G), 2 Ch. D. 44 

9143. .] — J. by his will, bequeathed all his 

personal estate to his wife : he then devised his 
estate at L. to R. k T. charged with an annuity 
to his wife, k devised his estate of S. k I). to 
trustees until all his nephews k nieces should 
attain the age of twenty-one. 

Testator then directed that, as soon as all liis 
nephews k nieces had attained twenty-one, the 
estates should be sold k the proceeds divided 
amongst them equally, with the exception of two 
specially named : — Held : each of the nephews k 
nieces, on attaining twenty-one, except those 
specially excluded, acquired a vested interest. — 
Parker v. 8owerby (1853), l Drew. 4S8 ; 1 Eq. 
Hep. 217 ; 22 L. J. Ch. 9 12 ; 17 Jur. 752 ; 1 W. R. 
401 ; 61 E. R. 539 ; affd. on other grounds (1854), 

4 De G. M. k G. 321, L. 0. <fc L. JJ. 

Annotations : — Apld. Lloyd it. Lloyd (1856), 3 K. & J. 20. 

Consd. lie Lodwig, Lodwig r. Evans, (1916) 2 Cti. 26. 

Mentd. Warbutton r. Warbutton (1854), 2 Sin. & G. 163. 

9144. .] — Testator gave the residue of his 

property to trustees to assign k transfer the same 
to k amongst all k every such cliild or children 
of M. as should be living at his, testator’s, decease, 
to be equally divided among them if more than one 
when they should attain the age of twenty-one ; 
k if there should be but one who should attain the 
age of twenty-one, then the whole to such child 
absolutely. Power of maintenance during 
minority was given to the trustees ; k during the 
suspense of absolute vesting the residue of the 
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annual proceeds was to be accumulated for the 
benefit of the persons who should become entitled 
to the principal : — Held ; no child of M., who did 
not attain twenty-one, could take a vested 
interest. — Mehiiy v. Hijx (I860), L. B. 8 Eq. 
019 ; sub nom. Merry v. Merry, 17 W. It. 985. 

9145. .] — A positive direction that the 

shares of all testator’s children should vest at 
twenty-five & not before, was followed by a 
declaration that the funds <f shall not becomo 
divisible, although vested, until the youngest of 
my children shall have attained the age of twenty- 
one years ” : — Held : the youngest child’s share 
vested at twenty-live & not at twenty-one . — Be 
Parker, Parker v. Stoker (1878), 20 W. It. 
349. 

9146. Property to be transferred on donee 
attaining specified age.] — Testator bequeathed his 
residuary estate in trust for his nephew for life ; & 
after his death, in trust to transfer the whole to 
his children by any lawful marriage, on the day 
of their attaining the age of twenty-one : — Held : 
the time of payment was annexed to the gift, & 
therefore none of t lie nephew’s children would be 
entitled to take unless they attained twenty-one. — 
Murray v. Tancred (1840), 10 Sim. 405 ; 59 
E. R. 095. 

Annotation : — Folld. Allan v. Kelly (1858), 7 W. 11. 139. 

9147. .] — Testator bequeathed leaseholds 

to trustees, to pay the rents to his wife till his son 
attained twenty-one, Si then to assign them to his 
son. The wife died during the minority of the 
son : — Held : her legal personal representative 
was entitled to the rents until the son attained 
twentv-one.- — -P axton v. Efdle (1854), 19 Beav. 
321 ; 2 W. R. 584 ; 52 E. K. 373. 

Annotation: — Refd. Prout r. Cock (189.)), 40 Sol. Jo. 111. 

9148. Donees to receive shares when they attain 
specified age.] — Testator gave to A. & her cliildren 
then living the residue of his property, in equal 
portions ; the children to receive their several 
portions on their attaining twenty-one ; Si in case 
of the death of any of the children then living, 
such child’s portion to go to any other child A. 
might have by her then husband. At the death 
of testator A. had seven children living ; after 
his death another child was born, <fe then one of 
the seven died under twenty-one. Two other 
children were then born : — Held : deceased child’s 
share went to the after-born child living at the 
time of the deceased child’s death. — James v. 
Baker (1844), 3 L. T. O. S. 375 ; 8 Jur. 750. 

9149. Property to be shared on donee attaining 
specified age.l — Testator gave the residue of his 
real & personal estate to trustees, in trust for his 
three nephews, their heirs, etc., as tenants in 
common, with cross remainders Si benefit of 
survivorship, in case any of them should die before 
their shares in the trust property should become 
vested in them ; which he desired might not be 
shared until his youngest nephew should attain 
twenty-four ; Si he directed his trustees to main- 
tain Si educate them out of the income of the 
property during their minorities. The nephews 
were infants at testator’s death : — Held ; never- 


theless, they took vested interests under the will. — 
Parkin v. IIodgkinson (1846), 15 Sim. 293; 60 
E. R. 630. 

C. Bequests on Marriage. 

9150. Bequest “for & towards ” marriage.] — 

IjATIMER 8 Uase (1515), 1 Dyer, 59 b ; 73 E. R. 
131. 

Annotations: — Consd. Roberts v. Roberts (1013), 2 Bulat. 
J 23. Refd. Smell r. Deo (1 707), 2 Salk. 415 ; Harvey v. 
Aston (1740), 2 Com. 720; Ilutchins v. Foy (1740), 2 
Com. 710. 

9151. Bequest payable on marriage.] — Brewen 
v. Brewen (1702), Freem. Oh. 254 ; Free. Ch. 195 ; 
22 E. R. 1192; sub nom. Bruen v . Bruen, 2 
Vern. 439 ; sub nom . Bukiten v. Breuen, 1 Eq. 
Cas. Abr. 267. 

Annotations Refd. A.-G. v. Thompson (1712), Free. Ch. 
337 ; Kin# v. Withers (1735), Cas. temp. Talb. 117 ; 
Hurvey v. Aston (1740), 2 Com. 726 ; Hutchins v. Foy 
(1740), 2 Com. 710; Lowther v. Condon (1741), 2 Atk. 
130 ; Teynham v. Webb (1751), 2 Ves. Sen. 198 ; Tunstall 
v. lirac hen (1753), Amb. 107 ; Northumberland v. 
Egremont (1759), 1 Eden, 435 ; Godwin v. Munday 
(1 779), 1 Bro. C. C. 191 ; Remnant v. Hood (1860), 2 
Do G. F. & J. 396 ; Henty v. Wroy (1 882), 21 Ch. D. 332. 
Mentd. Boycott v. Cotton (1738), 1 Atk. 552 ; Davis v. 
HuguenJn (1863), 1 Hem. A' M. 730. 

9152. — * — -.] — Testator bequeaths to liis 
daughter £200 to be paid to her at the time of her 
marriage, or within three months after, provided 
she manies with the consent Si approbation of 
his two sons, or the survivor, A- he directs that his 
daughter until marriage shall yearly receive the 
sum of £12, & lie charges a leasehold estate witli 
the payment of the yearly sum of £12, Si also of 
the sum of £200, when the same shall become due 
as thereinbefore is appointed ; his daughter 
having died without having been married : — Held : 
this legacy was not vested, Si not transmissible 
to her representative. — Atkins v. IIiococks (1737), 
West temp. Hard. 114; 1 Atk. 500; 25 E. R. 
849, L. <J. 

Annotations: — Consd. Elton r. Elton (1 747), 3 Atk. 504; 
May r. Wood (1792), 3 Bro. C. C. 4 71. Distd. Booth v. 
Booth (1799), 4 Ves. 399. Consd. West r. West (1863), 
4 Giff. 1 98. Refd. A.-G. r. Milner (1744), 3 Atk. 112. 

9153. .1 - Lang v. Pucur, No. 9126, ante. 

9154. -Chevafx v. Aislabie, No. 9122, 
ante. 

9155. .J Testatrix gave specific legacies 

absolutely to her sister, directed her exors. to 
pay out of her general estate to her sister’s two 
daughters, A. & B., £5.000 each upon their mar- 
riage, with all the accumulations of interest thereon 
from the time of her death. She gave the income 
of the residue to II., at whose death the whole 
was to be equally divided between the grand- 
children of the father of testatrix. Testatrix died 
in 1825. Twenty-one years from the decease of 
testatrix expired in 1846. In 1849 A. died. The 
tenant for life of the residue died in 1838. On a 
bill by the grandchildren against the exors. & the 
representatives of A. Si Jl., <fe against B., for a 
declaration by the ct. of the rights under the will ; 
— Held : the legacies to A. Si B. were contingent, 

the representative of IT. was entitled to the 
income of A.’s legacy till the death of H., but that 
the capital Sc subsequent accumulations fell into 
the residue. — Morgan v. Morgan (1851), 4 De O. 


PART XVI. SECT. 20, SUB-SECT. 3, 

— C. 

9151 i. Bequest payable on marriage. 
— B., by hi# will, gave to hla daughter 
R. £1.500, to his daughter S. £1,000 
& to hla daughter C. £1,200, “ the Bald 
respective sums to be paid to my pale 
daughters respectively, on their respec 
tlve days of marriage, with the lawfu 
Interest thereof, to be computed fron 
the day of my doceaso until the sam< 


shall be respectively fully paid " : — 
Held : the legacies being to be paid 
with iuterest were vested, & only 
sounded in contingency. — Vize v. 
Stoney (1841), 1 Dr. & War. 337. — 
IR. 


9161 ii. .1 — Sutherland 

Executors (1825), 

SCOT. 


v. 

4 


Sutherland's 
Sh. (Ct. of Sess.) 220. 

p. Or on attaining specified age .1 

— HAORET V, OXMANTOWN (LORD) 12 


I. Eq. It. 634. — IR. 

q. o r on becoming a professed 

nun.) — Testatrix bequeathed to each 
of her four daughters £500, to be paid 
to each of them upon the day of her 
marriage, or upon the day of her talcing 
the veil as a professed nun : — •* 
the legacies did not vest until marriage 
or taking the veil. — C ork v. Corr 
(1873), 7 I. K. Eq. 397.— IR. 

r. Or on death.) — A legacy 
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& Sin. 104 ; 20 L. .T. Oh. 100 ; 17 I,. 'I 1 . O. S. 1 14 ; 
15 Jut. 319 ; 04 E. U. 781. 

Annotations : — Mentd. Bourne i». Buckton (1851), 2 Sim. 

N. S. PI ; Barrington v. Liddell (1852), 2 Do G. M. & G. 

480 ; Bryan r. Collins (1852), 16 Boav. 14 ; Middleton v. 

Lonh (1852), 1 Sm. & G. 01 ; Bnrfc v. Sturt (1853). 10 

Dare, 415 ; Edwardw v. Tuck (1853), 17 Jur. 921 ; Tench 

v. Cheese (1855), C Do CL M. & G. 453 ; Watt v. Wood 

(1862), 31 L. J. Oh. 338 ; Re Elliott, Public Trustee i>. 

Binder, UU18J 2 Oh. 150. 

9156. — — ,j —Re Pan tek, Panter-Downes v. 
Bally (1906), 22 T. L. K. 431. 

With consent.] —See Part XIIT., Sect. 6, 

ante. 

9157. Property to be transferred on marriage.] — 

Bequest of money to trustees, upon trust to invest 
it in the public funds, Sc pay the dividends to A. 
until her marriage, &, upon her marriage, to trans- 
fer t he stock to her ; but in case she should die 
unmarried, then to transfer the stock to such 
person as she should by her will appoint ; & in 
default of such appointment, to her exors. or 
administrators. Semble : she is not entitled to 
have the fund transferred to her while she remains 
unmarried. — W ilson v. Mount (1826), 2 Sim. Sc 
St. 493 ; 57 E. R. 435. 

Annotations : — Reid. Holloway v. Clarkson (1843), 2 Haro, 

521. Mentd. Webb V . Sadler (1873). 21 VV. H. 391. 

9158. .] — SiitJM v. Hobbs, No. 9134, ayite. 

9159. Bequest given at marriage.] — Legacies are 
given to A. B. & C. to be paid at their respective 
marriages, Sc if any of them die, her legacy to go 
to the survivors. One of them dies unmarried, the 
survivors shall not receive her legacy before their 
respective marriages.— Moore v. Godfrey (1708), 
2 Vern. 620 ; 23 E. R. 1007, L. 0. 

9160. .]- -Heath v. Perry, No. 9099, ante. 

9161. .| — Gift of a share in a residue to 

trustees to he divided between testator’s son & 
daughter as tenants in common, the share of the 
son to he vested in him when he should attain 
the age of twenty-four, Sc “ the share of my 
daughter to be vested in her on her marriage, with 
the consent, nevertheless, of her guardian or 
guardians for the time being ” Held : on the 
construction of the whole will the daughter, who 
had attained twenty-one, took an absolute interest, 
although she remained unmarried. — West v. West 
(1863), 4 Giff. 198 ; 1 New Rep. 258 ; 32 L. J. Ch. 
240 ; 7 L. T. 779 ; 9 Jur. N. S. 400 ; 66 E. R. 077. 

D. Bequests on Happening of Future Event. 

9162. Payment within six months of service of 
apprenticeship.] — A. by her will bequeathed a 
legacy of £100 to her nephew E. to bo paid him 
within six months after he shall have fully served 
out his apprenticeship to which he is bound. E. 
ran away from his apprenticeship, & afterwards 
died: — Held: his representative was entitled to 
this legacy, with interest from the end of six months 
after the apprenticeship expired ; for the serving 
out the apprenticeship was not to be considered 
as a condition annexed to the legacy, for the non- 
performance whereof the legacy would be forfeited ; 
but was only an appointment of the time when 
the legacy should be paid. — S idney v. Vaughan 
( 1721), 2 Bro. Pari. Cas. 254 ; 1 E. R. 926, H. L. 


9163. Payment within specified time after tes- 
tator’s death.] — If a legacy be given to B. payable 
two years after testator's death, Sc B. dies within 
the two years, yet his exors. are entitled to the 
legacy. — Siteldon v. Sheldon (1739), 9 Mod. Rep. 
211 ; 88 E. R. 403. 

9164. .]-— Oseland v. (ICELAND (1795), 3 

Anst. 628 ; 145 E. R. 988. 

9165. .] —-Testator, by liis will, amongst 

various other legacies, gave to four infants legacies 
of £1,000 each, to be paid to them on their respec- 
tively attaining the age of twenty-one years. 
Testator made several codicils to his will, be- 
queathing other legacies to different individuals, 
& by the last of them he directed that, “ as far as 
was practicable all legacies should bo paid within 
six months after his decease ” : — Held : such 
direction had reference only to the state of testa- 
tor’s assets, & was not meant to alter the time of 
payment of the £1,000 legacies. — Frost v. Oapel 
(1839), 2 Beav. 184; 9 L. J. Ch. 84; 48 E. R. 
1150. 

9166. — — - Testatrix bequeathed several 
legacies, &, amongst others, one to a servant, “ if 
he should be residing with her at the time of her 
decease, but not otherwise ” ; <fe she directed the 
legacies to be paid “ within six months after her 
decease,” Sc declared that the legacies should not 
be vested until payable. The legatee died before 
the expiration of six months : — Held : the repre- 
sentatives of the legatee were entitled to the 
legacy. — Lucas v. Carline (1840), 2 Beav. 307 ; 
48 E. R. 1223. 

9167. .] -Testator directed the rents of his 

estates to be accumulated for five years, “ at the 
end of which time I leave as follows : to II. G. 
£200 ; Sc. to W. B., W. C., E. M., or as many as aro 
living, £100 each : & to M. N., S. IT., S. S., or as 
many as are then living, £50 each : & the same 
sum to be given at the expiration of ten years from 
the time of my death, & ditto at the end of fifteen 
Sc twenty years from my death.” Two of the 
legatees died between the end of the tenth & tho 
fifteenth year after testator’s death, having 
received the payments which became due to them 
at the end of the fifth Sc tenth years : — Held : 
tho rights of the legatees named in the will to 
receive the payments were contingent on their 
surviving the times of payment, &, the exors. of tho 
then deceased legatees could not claim any pay- 
ment at the end of the fifteenth year. — Bruce r. 
Charlton (1842), 13 Sim. 65; 6 Jur. 594; 00 
E. R. 26 ; affd. (1S43), 13 L. J. Ch. 97, L. C. 

91 68. • - .] - Testator declared that 1 lis trustees 

should stand seised Sc possessed of his residuary 
personalty A realty, upon trust to retain legacies 
to themselves. Sc to “ pay the following legacies : 
To my brother, (L E. the annual sum of £50 for 
Hie term of five years from my decease, & the 
legacy of £1,000 six years after my decease,” 
Testator died on July 0, 1900, Sc G. E. on May 9, 
1 903 : — Held : there being no gift except in this 
direction to pay, everything depended upon the 
expiration of six years, &, G. E. not having sur- 
vived this period after testator’s death, his estate 


directed to be paid on tho marriage or 
death of a person vests at tho deoth 
of testator, the term of payment being 
postponed until either event happens, 
but a legacy to be paid on the marriage 
of a person does not vest until the 
marriage, as that event may never 
happen. — Mackintosh v. Wood (1872), 
10 Macph. (Ct. of Sons.) 933 ; 44 So. Jur. 
512. — SCOT. 

9167 i. Property to be transferred on 
marriage .] — St. John’s Roman Catho- 
Ajo Episcopal Corpn, v, Pjnhfnt 


(1900), 8 Nfld. L. R. 377.— NFLD. 

t. Bequest payable twelve months after 
marriage.] — lie Cantillon’s Minors 
(1861), 16 I. Ch. R. 301, 308.— IR. 

PART XVI. SECT. 20, SUB-SECT. 3 

— D. 

9163 i. Payinent within specified time 
after testator's death.] — Johns t\ 
Munro’s Trustees (1833), 12 Sh. 
(Ct. of Seas.) 146.-— SCOT, 
a* Direction to convert estate in 


possession & reversion — Reversionary 
portion falling in after expiration of 
specified periods.] — Whero testatrix 
directed the conversion of her estate 
both in possession & reversion into 
money & the payment of shares of the 
same within stated periods of her 
death & tho reversionary portion of 
her estate did not fall in until after the 
expiration of such periods : — Held : 
the legatees thereof were entitled to 
their shares forthwith. — Re Allen 
(1914), 14 E. L. R, 151.— CAN. 
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S ect . 20. — Vesting : S ub-sect. 3, D. & E . («).] 

did not take the £1,000. — Re Eve, Belton v. 
Thompson (1905), 93 L. T. 235. 

9169. * .] — A trust, to sell & pay the annual 

income arising from such sale to A. during the 
three years immediately following testator’s death, 
<fe from & after the determination of such three 
years upon trust to pay out of the capital of the 
trust fund legacies to B., C., & T)., gives B. a vested 
interest in his legacy immediately on the death 
of testator. Such a legacy does not lapse by reason 
of B. dying before the expiration of the period of 
three years from testator’s death. — Re Boam, 
Shorthouse v. Ann i bar (1911), 5(1 Sol. Jo. 142. 

9170. .] — Testatrix bequeathed to her niece 

M. “ £1,000, but she is to receive no benefit from 
this until five years after my decease. This money 
is to be that invested in Board of Works deben- 
tures,” which, she said, were in the keeping of a 
certain bank. She was then & died possessed of 
£1,100 of the debentures referred to, of the value 
at her death of £1,007: — Held: there was an 
immediate gift of the debentures, & the proviso 
postponing the enjoyment must be rejected.— Re 
Jeffery. Nussey r. Jeffery, [1914] 1 Oh. 375 ; 
83 L. J. Oh. 261; 110 L. T. 11 ; 58 Sol. Jo. 120. 

9171. Division of property within specified time 
after testator’s death.] — A bequest of residuary 
(‘state to be invested in Consols, A to be held by 
(lie exors. in trust for all <fc every the grand- 
children of testator, to be divided equally amongst 
them at the expiration of twenty years after his 
decease : — Held : to confer immediate vested A 
transmissible interests to the grandchildren living 
at the death of testator, subject to be opened A 
let in grandchildren who might be born before the 
expiration of the twenty years.— Oppenheim v. 
HENRY (1853), 10 Hare, 441 ; 08 E. It. 999 ; sub 
nom. Openheim v. Henry, 20 L. T. O. S. 291 ; 1 
W. It. 120. 

Annotation : — Refd. Re Mervin, Merrill r. Grossman, f 1 8 i) 1 ] 

3 Oh. 197. 

9172. Legacy to be laid out In particular manner.] 

— Neale v. Willis (1740), Barn. Ch. 43 ; 27 

E. K. 547, L. O. 

Annotation : -Refd. Whittaker r. Whittaker (1792), 4 Pro. 

C. C. 31. 

9173. Payment after death of third party.] — 

Jackson v. Jackson (1749), 1 Yes. Sen. 217 ; 27 
E. It. 992. 

9174. .] — Testator gave the interest of 

£1,000 to a married lady, to be paid to her so long 
as she should continue unmarried after the death 


of her husband : — Held : she was not entitled 
until the death of her husband. — Biggs v. Browne 
(1835), 4 L. J. Ch. 210. 

9175 . — — .] — Testator bequeathed his residuary 

estate to trustees, upon trust to pay the interest 
thereof, after the decease of a tenant for life, to 
J., R. & A., for five years, <fc at the expiration of 
that term to pay them £5,000 apiece, & then to 
pay the interest of the remainder for a further 
term of three years to J., R., A., in equal shares ; 

A at the expiration of that time to pay the whole 
to J., R., & A., in equal shares. Soon after the 
death of the tenant for life, & before the expiration 
of the five years, J-. & It. claimed obtained from 
the trustees payment of the whole of their two- 
thirds of the residuary estate of testator : TTeld : 
the husband of A. was not entitled to immediate 
payment of her share of the capital. — Harley v. 
Harley (1852), 3 0 Hare, 325 ; 08 E. R. 951. 

9176. Ascertainment of surplus.] — Haskell v. 
Harman (1805), 11 Ves. 489 ; 32 E. ft. 1177, H. O. 

Annotations : — Reid. Wood t*. Penoyre (1807), 13 Ves. 325 ; 

Noel t\ Henley (1819), 7 Price, 241 ; Hammell v. Gillow 

(1845), 15 L. ,1. Ch. 35 ; Re Grove’s Trusts (1862), 3 Gin. 

575 ; Johnson v. Crook (1879), 12 Ch. I). 639 ; lie Sampson, 

Sampson r. Sampson, [18416] 1 Ch. 630. 


9177. Payment of moiety on claim by third party 
to other moiety.] — Testator bequeathed his lease- 
hold estate to trustees, in trust, out of the rents, 
to pay an annuity to his daughter, A he proceeded : 
“ And 1 hereby direct that if my son II., now 
absent, shall, within five years, make his claim to 
my trustees, lie shall be entitled to A receive one 
moiety of my leasehold estate, subject, however, 
together with the other moiety thereof in favour 
of my son W., to the annuity A trusts before men- 
tioned.” IT. made no claim: — Held: W. was 
entitled to a moiety of the leasehold subject to tho 
annuity, A the gift to him was not contingent on 
11. ’s claiming. — Cartridge r. Foster (No. 2) 
(1800), 35 Beav. 545 ; 55 E. R. 1008. 

Bequests with stipulations as to age.] — Sen Sub- 
sect. 3, B., ante. 

Bequests on marriage.] — See Sub-sect. 3, C,, 
ante. 


E. Bequests Postponed to Life Estate. 

(a) In General. 

9178. Whether bequest vested or contingent.] — 

Corbett v. Palmer (1735). 2 Eq. Cas. Abr. 518 ; 
22 E. R. 401 , E. C. 

A nnotalion : — Refd. Monkhouse r. Holme (1783), 1 Pro. 
C. C. 298. 


9173 I. Payment after death of third 
party .) — Yijill’s Trustees v. Thomson 
(1902), 4 F. (Ct. of Bess.) 815; 39 

Be. L. 11. 668 ; 10 S. L. T. 169.— SCOT. 

b. Request if after advertisement 
claim made within five years of testator's 
death.)— Stevenson v. Macintyrk 
(1826), 4 Sh. (Ct. of Sess.) 776.-— SCOT. 

c. Bequest on surviving period of 
division of estate.] — Thorburn v. Thor- 
hurn (1836), 14 Sh. (Ct. of Sess.) 485 ; 
11 Fac. Coll. 419.— SCOT. 

d. Bequest to be exclusive property 
on death of husband.}— S cott v. Scott 
(1860), 22 Dual. (Ct. of Bess.) 1420 ; 
32 Sc. Jur. 647.— SCOT. 

®. Payment on surviving testator dr 
term of payment .) — Walker’s Trus- 
tees (1870), 8 Morph. (Ct. of Sess.) 
870 ; 42 Sc. Jur. 509.— SCOT. 

f. Bequest of residue after pay- 
ment of other legacies — " After ” read 
as “ subject to." ] — Scott’s Trustees 
r. Scott (1891), 18 R. (Ct. of Sess.) 
1194 ; 28 Sc. L. It. 896.— SCOT. 

g. Gift to R. in the event of A. not 
recovering sanity.] — Testator be- 
queathed an annuity to his widow, & 


directed that tho remainder of the 
income of his estate should bo applied 
in maintaining his eon in an asylum. 
In the event of the eon recovering' the 
use of his mental faculties, the whole 
estate was to be made over to him. If 
he should not recover, then, on the 
death of his wife A son, testator be- 
queathed certain legacies to named 
individuals & societies, & left the 
residue of his estate to an infirmary 
& other charitable institvitions : — 
Held : the legacies vested in tho 
legatees a morte testatoris, subject to 
defeasance in the event of testator’s 
son recovering his mental faculties. — 
Yule '8 Trustees v. Deans, [1919] 
S. C. 570 — SCOT. 


PART XVI. SECT. 20, SUB-SECT. 3. 

— E. (a). 

9178 i. Whether bequest vested or 
contingent .) — Watkins v. O’Malley, 
[1903] St. It. Qd. 241.— AUS. 

9178 ii. .] — Re Knox, [1920J 

8. A. L. R. 1.— AUS. 

9178 iii. .]— Rogers v. Car- 

michael, 21 O. R. 658.— CAN. 


9178 iv. .] -Duggan v. Duggan 

(1890), 17 S. C. R. 343.— CAN. 

9178 v. .] — Where t estator pro- 
vided as follows : “ I will & bequeath 
unto my wife, S., all #c every of my 
personal estate whatsoever He whore - 
soever for & during her natural life 
A at her death I give A bequeath all 
& every of my personal estate to my 
six daughters, E., J., L., M., A. A N. 
share & share aliko to be paid to them 
within three months after my sold 
wife’s death,” the daughters so named 
took vested interests . — Re Drown 
(1913), 21 O. W. li. 701 ; 4 O. W. N. 
1401 ; 11 D. L». It. G1 5. — CAN. 

9178 vi. j —Re McNeill Es- 

tate, [1920] 1 W. W. R. 523 — CAN. 

9178 vii. .] — A devise to testa- 
tor’s wife for life, & at her death to bo 
divided among his sons 8c daughters 
In such proportions as she should by 
will direct, does not give u child a vested 
remainder. — Green v. Green (1875), 
2 P. E. 1. 8.— CAN. 

9178 viii. .] — Re Goodhue, 

Tovey v. Goodhue, Goodhue v. 
Tovky (1872), 19 Or. 3GG.— CAN. 
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9179 . -.] — Testator “ desires ” J. “ to leave ” 
I). £500, at her death, out of the money bequeathed 
her ; held to amount to a legacy from the original 
testator ; & not to lapse by D.’s death in J.’s 
lifetime, he having survived testator. — Medlicot 
v. Bowes (1749), 1 Ves. Sen. 207 ; 27 E. R. 985, 
Li. 0. 

Annotations : — Refd. Blamire v. Geldart (1809), 1G Ves. 914. 
Mentd. Freeman v. Lomas (1851), 9 llaro, 109 ; Middleton 
v. Pollock, Exp. Nugee (1875), L. It. 20 Eq. 29. 

9180 . .] — Devise of the residue of personal 

estate to the wife for life, if she die without issue 
living at her death, to testator’s two brothers, or 
if one of them shall be dead, to the survivor ; 
they both died in the life of the wife, the legacy 
was vested in both as joint tenants, & therefore 
goes to the representative of the survivor. — 
Barnes v. Allen (1782), 1 Bro. C. C. 181 ; 28 
E. R. 1009, L. C. 

Annotations : — Consd. Perry v. Woods (179G), 3 Ves. 201. 
Refd. Monkhouse v. Holme (1783), 1 Bro. C. C. 298 ; 
Harrison v. Foreman (1800), 5 Ves. 207 ; Lincoln v. 
Pelham (1804), 10 Ves. 1GG ; Blamire v. Geldart (1809), 
1G Ves. 314 ; M'Donald v. Bryco (1838), 2 Keen, 27G ; 
Looming r. Sherratt (18 12), 2 Hare, 14 ; rackliam i\ 
Gregory (1815), 4 Hare, 390 ; Taylor v. Frobisher (1852), 
o Do G. & Sin. 191 Cooper v . .Cooper (18G1), 3 L. T. 800. 

9181 . .] -Testator gave the use of £800 to 
his wife for life, & after her decease made a dis- 
position of parts of the principal ; he then gave 
several other devises, & afterwards to J. £100. 
J. died, living the widow : — Held : his legacy was 
vested transmissible. 


The circumstance of introducing a legatory 
subject by the word “ after ” cannot be construed 
so to affect the gift as to make it a condition. 
The solid substantial distinction is, whether 
testator meant it as a condition. This cannot be 
construed as making a new rule of law. The rule, 
which 1 take to be that of the civil law, not being 
broke in upon, but allowed <fc construed as it was 
by Loud Talbot, Lord JIardwicke, & Lord 
Thurlow. Wo are all of opinion that the legacy 
vested, & that interest must be paid from the 
death of the wife (Lord Loughborough). — 
Monkhouse v. Holme (1783), 1 Bro. 0. 0. 298 ; 
28 E. R. 1143. 

Annotations : — Refd. May r. Wood (1792), 3 Bro. C. C. 471 ; 
Booth r. Booth (1799), 4 Ves. 399 ; Hanson v, Graham 
(1801), G Ves. 239; Blamire v. Geldart (1809), 1G Ves. 
314 ; Saunders r. Vauticr (1811), Cr. & Ph. 210 ; Looming 
v. Sherratt (1842), 2 Hare, 14 ; lie House’s Estate (1852), 
9 Hare, G49 ; lie Bourn, Shorthouso r. Annibal (1911), 
56 Sol. Jo. 142. 

9182 . .] — A.-G. v. Crispin (1781), 1 Bro. 

C. C. 380 ; 28 E. R. 1192, L. C. 

Annotation : — Refd. Blamiro r. Geldart (1809), 1G Vos. 311. 

9183 . .J — Ben yon v. Maddison (1780), 2 

Bro. C. 0. 75 ; 29 E. R. 42, L. 0. 

Annotations Refd. ScurlJeld r. Howes (1790), 3 Bro. C. C. 
90 ; Blamiro v. Geldart (1809), 1G Ves. 314. 

9184 . .] — Devise of real & personal estate 

to trustees to pay, etc., to testator’s wifo for life, 
then to pay a legacy to his daughter ; this is a 
vested legacy in the daughter, & transmissible. — 
Molesworth v. M olks worth (1793), 1 Bro. C. C. 


during the subsistence of tlie liferent, 
of vesting in the person named as par 
if ho survives testator ; &. it is imma- 
terial whether the destination of the 
fee runs “ to A. B., whom failing to his 
issue ” or “ to A. B. & should he pro- 
deceaso the date of payment, then to 
his issue ” ; in both cases the issue are 
presumed to he called not as persons 
independently favoured, hut from 
favour to A. B. — Ross’s Trustees r. 
Boss (1897), 25 R. (Ct. of Sess.) 65 ; 
35 So. L. B. 101 ; 5 S. L. T. 202. — 
SCOT. 

9178 xxx vi. .] - Kinmond’s 

Trustees v. Mesh (1898), 25 R. (Ct. of 
Sess.) 819; 35 Sc. L. H. G31 ; 5 S. L. T. 
37 9. —SCOT. 

9178 xxxvii. - -.1 — Webster’s 

Trustees v. Neil (1900), 2 F. (Ct. of 
Sess.) 695 ; 37 Sc. L. It. 493. — SCOT. 

9178 xxxviii. —.p— W hite v. 
White’s Trustees, 11914] 2 S. L. T. 
393.— SCOT. 

9178 xxxix. .] — Macfarunk’a 

Trustees v. Maitakukk (1906), 8 F. 
(Ct. of Sess.) 787 ; 43 Sc. L. K. 494 ; 
13 S. L. T. 915.— SCOT. 

9178 xl. .] — Jack's Trustees i\ 

Jack, [1913] S. C. 815 ; 50 Sc. L. R 
53G ; [1913] 1 S. L. T. 341.— SCOT. 

9178x11. .] — Marshall's Trus- 
tee r. Campbell, [1914 J S. C. 443. — 
SCOT. 

9178 xlii. .] — Bannatynk’h 

Trustees r. Watson, [1914 J 1 S. L. T. 
469.— SCOT. 

9178 xliii. .] - Rose’s Trustees 

v. Rose, [1916] S. C. 827; 53 Sc. L. R. 
G30 ; [1916] 2 S. L. T. 84— SCOT. 

9178 xliv. .] — Wylie’s Trus- 

tees v. Bruce, [1919] S. C. 211. — SCOT. 

9178 xlv. .] — Smith’s Trustees 

r. Clark, [1920] S. C. 161 ; 57 Sc. L. R. 
196 ; 11920] 1 S. L. T. 88.— SCOT. 

9178 xlvi. .]— Wilson’s Trus- 
tees v. Mackenzie, [1924] S. C. 568 ; 
61 Sc. L. R. 423.— SCOT. 

9178 xlvii. .] — Gibson’s Trus- 

tees v. Gibson, [1925] S. C. 477. — SCOT. 

9178 xlviii. J — M‘Nab v. 

Brown’s Trustees, [1926] S. C. 387. 
—SCOT. 

9178 xlix. — — Jones v. Mat- 
thews, 14 S. C. 69. — S. AF. 


9178 ix. . ] - ISBISTER V. JSRISTKR 

(1914), 33 N. Z. L. R. 1057.— N.Z. 

9178 x. .] —Patterson v. Ste- 

vens, 26 N. Z. L. R. 104. — N.Z. 

9178x1. . ] — Coulston’h Trus- 
tees v. Coulston’s Trustees, [1911] 
S. C. 88] ; 48 Sc. L. R. 814 ; [1911] 2 
S. L. T. 39.— SCOT. 

9178 xii. .]— Jordon v. Dickson 

(1809), Hume, 2G8.— SCOT. 

9178 xiii. — .] — When a legacy is 
left to one person in liferent, & another 
in fee, the subsistence of the liferent 
docs not prevent the fee from vesting 
at the death of testator ; & the rule 
appears to he the same when a fund is 
conveyed by testator to trustees, with 
direct ions to pay the interest to one 
person during ids life, & the capital 
to another, at the liferenter’s decease. 
At least, this is the rule when there is 
a destination of the fee to an individual 
simply, Sc no ulterior substitutions, 
whicli require the trust to be kept up 
for the benefit of those substitutes. — 
Maxwell r. Wvlik (1837), 15 Sh. 
(Ct. of Sess.) 1005 ; 12 Fac. Coll. 928. 
- SCOT. 

9178 xiv. — — — Wrtc.iitil Ouilvje 
( 1810), 2 Dunl. (Ct. of Sess.) 1357 ; 15 
Fac. Coll. 1462.— SCOT. 

9178 xv. — — .] — Kiloour v. Kil- 
c.our (1845), 7 Dunl. (Ct. of Sess.) 451 ; 
17 Sc. Jur. 222.— SCOT. 

9178 xvi. .] -Newton v. Thom- 

son (1849), 11 Dunl. (Ct. of Sess.) 4 52; 
21 Sc. Jut. 127.— SCOT. 

9178 xvii. .] - Dickson r. Hal- 

bert (1851), 13 Dunl. (Ct. of Sess.) 671 ; 
23 Sc. Jur. 301.— SCOT. 

9178 xviii. .] — Marnoch r. Wil- 

son (1855), 17 Dunl. (Ct. of Sess.) 536 ; 

27 Sc. Jur. 225 — SCOT. 

9178 xix. .] — Watson v. M‘1)ou- 

oall (1856), 18 Dunl. (Ct. of Sess.) 971 ; 

28 Sc. Jur. 412.— SCOT. 

9178 xx. .] — Testatrix destined a 

fund to her daughter In liferent only, 
to the daughter’s children In fee, 
but with power to the daughter, if 
she should leave no children, to “ be- 
queath, settle, & dispose mortis causd ” 
the whole provision : — Held : this 
power of disposal was inconsistent with 
vesting in the children during tho 


mother’s lifetime. — Robertson v. 
Houston (1858), 20 Dunl. (Ct. of Sess.) 
989 ; 30 Sc. Jur. 590. — SCOT. 

9178 xxi. .J Beattie’s Trus- 

tees v. Cooper’s Trustees (1862), 24 
Dunl. (Ct. of Sess.) 519 ; 31 Sc. Jur. 259. 
SCOT. 

9178 xxii. — — .] -Balfour r. Bal- 
F(h u (1861), 2 Mueph. (Ct. of Sess.) 467 ; 
36 Sc. Jur. 219.™ SCOT. 

9178 xxiii. .] — Nol\n v. Hart- 

ley’s Trustees (I860), 5 Macph. (Ct. 
of Sc.sH.) 153 ; 39 Sc. Jur. 62.— SCOT. 

9178 xxiv. .J Rattray’s Trus- 
tees r. Rattray (1808), 0 Macph. (Ct. 
of Sess.) 176; 40 Sc. Jur. 245.™ SCOT. 

9178 xx v. — .j -Stop art’s Trus- 
tees (1870), 8 Macph. (Ct. of Sess.) 667 ; 
42 Sc. Jur. 330 — SCOT. 

9178 xxvi. .] Sanderson v. 

Wardrop (1873), 1 R. (Ct. of Sess.) 96; 
11 Sc. L. R. 11.— SCOT. 

9178 xxvii. .] — Sloane r. Fin- 

La \ son (1876), 3 R. (Ct. of Sess.) 678 ; 
13 Sc. L. R. 448 — SCOT. 

9178 xxviii. .1 Ye its v. Baton, 

etc’. (1880), 8 R. (Ct. of Sess.) 171; 
18 Sc. L. R. 116— SCOT. 

9178 xxix. — —.1 — M* Alimnf., etc. 
(1883) 10 R. (Ct. of Sess.) 837 ; 20 Sc. 
L. R. 551— SCOT. 

9178 xxx. .] — Berwick’s Execu- 

'iORS, ETC. (1885), 12 It. (Ct. of Sess.) 
565 ; 22 Sc. L. R. 357 — SCOT. 

9178 xxxi. — — .]— Hay’s Trustees 
v. Hay (1890), 17 R. (Ct. of Sess.) 
961 ; 27 Sc. L. R. 771— SCOT. 

9178 xxxii. .] — Riddell v. 

Home (Home’s Trustees) (1891), JS 
R. (Ct. of Sess.) 1138.— SCOT. * 

9178 xxxiii. — .] — (Hamming's 
Trustees r. White (1893), 20 R. (Ct. 
of Sess.) 454 ; 30 Sc. L. T. 459.— SCOT. 

9178 xxxiv. .]— White’s Trus- 

tees v. Ciirystal'b Trustees (1893), 
20 R. (Ct. of Sess.) 460 ; 30 Sc. L. R. 
463 — SCOT. 

9178 xxxv. .] — As a general rule, 

in the absence of evidence of a con- 
trary intention, a testamentary direc- 
tion to pay to a person in liferent, & 
on tho death of the liferenter to pay 
the fee to another person named & his 
issue, does not impart a suspension 
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S ect. 20. — Vesting: Sub-sect. 3, E. (a).) 

408 ; 20 JO. R. 902, L. (J. ; previous jtroceedings 
(1789), 3 Bro. C. C. 5, L. C. 

9185. .j legacy in trust to pay out of the 

interest £00 a year to testator’s wife for life, A 
the remaining interest during her life to R. Duke 
of M., A in case of liis death to his eldest or only 
son ; A for want of issue male to his eldest or only 
daughter for want of such issue female to sink into 
the residue ; & after the death of his wife testator 
gave the principal to the said Duke, if then living ; 
but if then dead, to his eldest or only issue male 
then living ; A for want of such issue male to his 
eldest or only daughter ; for want of such issue 
female to sink into the residue. R., Duke of M., 
died leaving two sons A a daughter : both the 
sons died ; the eldest left- a son, Duke of M., who 
filed the bill. Pltf. is entitled to the surplus 
interest ; but the principal is contingent till the 
death of testator’s widow. — M anchester (Duke) 
v. Bonham (179(1), 3 Ves. 01 ; 30 E. R. 894, L. C. 

9186. .; — Legacy after limitations for life 

& in default of children to be paid equally between 
two persons or the whole to the survivor of them, 
held not vested till the time of division. — Daniell 
v. Daniell (1801), 0 Ves. 297 ; 31 E. R. 1000. 

Annotations : — Folld. Spurrell r. Spurn'll (1853), 11 Hare, 
64. Reid. Crip pa r. Wolcott (1819). 4 Madd. 11 ; Homo 
v. Pillanw (1833), Coop. temp. Brough. 198 ; Wordsworth 
r. Wood (1839), 4 My. & Cr. (HI. 

9187. .J — Devise to devisor’s wife for life, 

A from A after her decease to trustees, upon trust 
to sell, A among other bequests to lay out £500 in 
an annuity for the life of his son. A vested 
interest in the son, surviving devisor ; but dying 
in the life of the wife ; the period of enjoyment 
being deferred with reference to the circumstances 
of the estate, not of the legatee.— Bay ley r. 
Bishop (1803), 9 Ves. G ; 32 E. R. 501. 

Annotations : — Apld. Day v. Day (1854), 23 L. T. O. S. 210. 
Consd. Power v. Hayne (1809), L. JLL 8 Eq. 202. Reid. 
Palmer i*. Craufurd (1819), 3 Swan. 482; Dawson v. 
Hearn (1831), 1 Puss. & M. GOO ; Hatton v. May (1870), 3 
('ll. D. 118 ; Re Mabbett, Pitman v. llolborrow, (1891 I 1 
Ch. 7 07 ; tie Robbins, Pobbms r. Legge, 1 1906 j 2 Ch. 
048. Mentd. Walters r. C’orpe (1851), 15 Jur. 764. 

9188. .] — Devise to the testator’s wife for 

life ; A as soon after her decease or refusal to 
release dower as conveniently might be, upon 
trust to sell A divide the produce between five 
nephews at such time as the sale should be com- 
pleted, if then living ; if any should die in her life, 
or before the sale should be completed, his share 
to his children ; if none, to the survivors. The 
interests not vested till the sale. — Elwjn v. 
El win (1803), 8 Ves. 517 ; 32 R. R. 407. 

Annotations : — Distd. He Dodgson’s Trust. (1853), 1 Drew. 

4 40. Reid. Wood v. Penoyrc (1807), 13 Ves. 325 ; Minors 
v. Dnttison (1870), 1 App. Cas. 428 ; Johnson v. (Took 
(1879), 12 Ch. D. 039 ; Re Chanton, Chaston r. Scago 
(1881), 18 Ch. D. 2 IS. 

9189. -Legacy at the decease of a person, 
entitled to the fund, out of which it is given, 
vested immediately ; A payment only postponed. 
— Blamire v. Geldart (1809), 10 Ves. 311 ; 33 
E. R, 1004. 

9190 . . .j — Bequest to A. fos life, A after- 
wards to B., but if he should be then dead, to O. A 
D. in equal shares, or the whole to the survivor 
of them. B. died in the life of the tenant for life, 
as did also C. A D. : — Held : the gift to C. A I), 
was a vested interest in them as tenants in common, 
subject to be divested if one only should survive 
the tenant for life. — Browne v. Kenyon (Lord) 
(1818), 3 Madd. 410 ; 50 E. R. 550. 

A?motations : — Folld. Terrell t\ Cooke (1834), 5 L. J. Ch. 
68 Consd. White v. Baker (1860), 29 L. J. Ch. 577 . 
Apld. Re Plokworth, Snaith v. Parkinson, [1899J I Ch. 642. 
Retd. Taylor r. Beverley (1844), 1 Coll. 108. 


9191. .] Bequest to A. of interest Si divi- 

dends of personal property for life ; & then to be 
equally divided amongst her three children, or 
such of them as shall he living at her death. The 
children all died in the lifetime of tho tenant for 
life: — Held: they took vested interests, trans- 
missible to their representatives. — Sturgess r. 
Pearson (1819), 4 Madd. 411 ; 50 E. R. 757. 

Annotations : ~ Folld. Bromhead v. Hunt (1821), 2 Jac. &YW. 
459. Apld. Terrell r. Cooke (1834), 5 L. J. Ch. 68. Folld. 
Faulkner r. Wynford (1845), 15 L. J. Ch. 8. Distd. 
Atcherley v. Du Moulin (1855), 2 K. & J. 186. Apld. 
Littlojohns v. Household (1855), 21 Beav. 29. Folld. Re 
Trustee Belief Act, 1847, Re Blackwell ’b Will Trusts 
(1864), 11 L. T. 335. Apld. lie Sander’s Trusts (1866). 
L. B. 1 Eq. 675 ;‘ Marriott v. Abell (1869), L. R. 7 Eq. 
478. Folld. Re Clark’s Trusts (1870), L. R. 9 Eq. 378. 
Refd. Taylor v. Beverley (1844), 1 Coll. 108 ; Eaton r. 
Barker (1845), 2 Coll. 124 ; Tribe v. Newland (1852), 16 
Jur. 286 ; Bowyer v. Currall (1854), 2 W. R. 328 ; Re 
Larkin (1856), 2 Jur. N. S. 229 ; White v. Baker (1860), 
6 Jur. N. S. 591 ; Alty v. Moss (1876), 34 L. T. 312: 
Gibbons v. Gibbons (1881), 6 App. Cas. 471 ; Re Brown, 
Brown v. Aeotnb (1896), 41 Sol. Jo. 66 ; Penny v. Rye. 
Comr., [1900] A. C. 628; Galliers r. ltycroft, [1901] 
A. C. 130. 

9192. Gift to real A personal estate, 
after a life interest to testator’s widow, to trustees, 
to be converted into money, A divided among 
several x>ersons named, A the survivors or survivor 
of them. Those only are entitled who survive 
the widow. — Hogiiton v. Whitgreave (1819), 1 
Jac. A W. 140 ; 37 E. R. 331. 

Annotations -Refd. Do * d. Long v. Prigg (1828), 8 B. & C. 
231 ; Wordsworth r. Wood (1839), 4 My. & Cr. 641 ; 
Looming v. Shorratt (1842), 2 llaro, 14. 

9193. .1 — Testator devises liis property to 

be invested in the funds ; A gives £100 a year out- 
of the interest, to be paid yearly to the order of 
A., .Sc the remainder of the interest to B. A C\, 
during their lives, share A share alike : at the 
death of either, her share to go to A. ; A then 
orders, that at the death of both B. A 0. the 
property shall be drawn out of the funds, A 
remitted to a eorpn. to be applied to charitable 
purposes : testator dies ; then B. dies ; A then 
A. : — Held : A.’s representative was entitled to 
the £100 a year, A B.’s moiety of the residue of the 
interest during the life of C. — Booth v. Gauraway 
(1824), 2 L. J. O. 8. Ch. 183. 

9194. .] — Testator gave life estates in some 

personal property to his sisters, Mary A Harriet, 
in succession, A, after their deaths, equally to his 
two brothers, Robert A John, to do as they pleased 
with ; “ but in case his sisters, Mary A Harriet, 
should survive Robert A John, after their deaths, 
to go to A. A W.” Robert died first, Mary second, 
John thud, A Harriet last Held : the con- 
tingency had not happened, A the representative's 
of the brothers, whose interest had not been 
invested, were absolutely entitled.— T errell v. 
Cooke (1834). 5 L. J. Ch. 08. 

9195. — — .J — Testator directed his exors. to 
invest £200, which was to arise from the sale of 
freeholds, in trust to pay the dividends to his 
brother W. for life, A after his death to pay A 
assign the same to the exor. or administrator of 
his brother absolutely ; W. died in tho lifetime 
of testator : — Held : W. s administrator took the 
£200, absolutely A beneficially. — Nurse v. Old- 
meadow (1830), 5 L. J. Ch. 300. 

9196. .] — Testator gave the interest of 

, money in the funds to liis wife during her life, 
i after which his daughter M., if unmarried, was to 

receive the same until her death or marriage, 
when the principal was to be divided between his 
eight sons A daughters, including his daughter M., 
or amongst such of them as should be living at the 
death of M. Testator also gave the children 
power to take possession of their respective shares, 
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upon giving security i‘or the payment of interest 
to t-lie widow for her life. JV1. married during 
testator’s life, A died after the widow. One son, 
C., died after testator, but before the widow : — 
Held : the representatives of G. were entitled to 
one-eighth part of the property.- Baynes v. 
Prevost (1814), 13 D. J. ( ’h. 377 ; 3 E. T. O. 8. 
374 ; 8 Jur. 500. 

9197 . .J — A bequest of a residuary estate 

to A., B. A C., “ A after their deaths to be divided 
between ” E., F. A G. gives a vested interest in the 
residuary estate to E., F. A (J. subject to the life 
estates of A., B. A C. upon the death of testator ; 
A upon the death of either E., F. or G. during the 
lifetime of the tenants for life, the share of the 
legatee so dying belongs to her representative. — 
Cochrane v. Wiltshire (1847), 16 L. J. Ch. 366 ; 
11 Jur. d26 ; sub nom. Cockrane v. Wiltshire, 
9 L. T. O. 8. 310. 

9198 . .] — Testator professed to give legacies 

to each of twelve first cousins nominatim, but he 
enumerated eleven only, A stated the other to be 
dead, A desired his legacy to be paid to his 
children. lie afterwards directed, after the 
decease of his wife, the whole remainder of his 
property “ to be divided, share A share alike, to 
his aforesaid twelve first cousins A their children ” : 
— Held : the first cousins took vested interests 
at the death of testator, subject to be divested on 
their deaths in the widow’s life, in which event 
their children took by substitution. — Burrell v. 
Baskerfield (1840), *11 Beav. 525; 18 L. J. Ch. 
422; 13 Jur. 311 ; 50 E. R. 020; sub nom . 

Burrell v. IUaberley, Burrell v. Baskerfield, 
14 L. T. O. 8. 61. 

Annotations Retd. Cormack t\ CopouR (1853), 17 Beav. 

397 ; Audsley r. Horn (1859), 1 J)c CL F. & J. 229. Mentd. 

Giveaway r. Green way (1800), 29 L. J. Ch. 001. 

9199 . .]— -Testator directed the dividends 

of his residue to be paid to his three children A., 
B. A C. in certain shares, A that, after the decease 
of any one or two of them until the decease of the 
survivor, the shares of the deceased parents should 
go to their respective children : A that, after the 
decease of his surviving child, the capital of the 
residue should be divided amongst the children of 
his said children, per capita. A. died first, B. 
next, A C. last. Both A. AC. left children, some 
of whom were living at C.’s death. B. had 
children, but they all died in her lifetime : — Held : 
nevertheless, they took vested, transmissible 
interests in the dividends of B.’s share of the 
residue, which accrued between B.’s A C.’s deaths. 
—Homer v. Gould (1851), 1 Sim. N. 8. 541 ; 15 
Jur. 457 ; 61 E. R. 209 ; sub nom. Horner v. 
Gould, 20 L. J. Ch. 657. 

9200 . .]- -Bequest to A. during widowhood 

A immediately after her death or second marriage, 
wliichcver event should first huppen, to trustees 
to sell A divide between several persons named or 
such of them as should be living at the death of A. 
A. married again : — Held : the property thereupon 
became immediately distributable. — Bainbridge 
v . Cream (1852), 16 Beav. 25 ; 19 L. T. O. S. 151 ; 
51 E. R. 685. 

Annotations : — Folld. Stanford r. Stanford (1886), 34 Ch. D. 

362 ; lie Tucker, Bowoliior tv Gordon (1887), ,56 L. J. Ch. 

449. Apld. lie Dear, Helby v. Dear (1889), 58 L. J. Ch. 

659. Folld. lie Warner, Watts v. Silvoy, [1918] 1 Ch. 

368. Refd. He Trod well, Jeflray r. Tredwell, [1891] 2 

Ch. 640. 

9201 . .] — Testator bequeathed the interest 

of his property in the funds to his wife for life or 
widowhood, A the capital at her death in equal 
shares unto A among the children of his brothers, 
J. A E., & of his late brother S., as should be living 
at the death or second marriage of his wife. By a 


codicil lie declared it to be his wish that II., a 
niece, might have her sharo equally with his 
brothers’, E. A 8.’s, children : — Held : II. took 
her share absolutely, A not contingently, upon her 
surviving the tenant for life. — B ig or v. Gibbs 
( 1852), 5 He G. A 8m. 744 ; 64 E. R. 1326. 

9202. .; —Bequest of residue to A. for life, 
A, after her decease, a gift of £3,000 each to B. & 
O., granddaughters, for their absolute use ; A if 
either of them should be dead at the decease of A., 
her £3,000 was to go to tho granddaughter who 
should be then living ; but in case such grand- 
daughter should have left children, they were to 
take her legacy. B. died first, leaving children ; C. 
then died without issue, leaving A. surviving. On 
the death of A. : — field : C.’s legacy was vested 
A passed to her representatives. — lie Bright’s 
Trusts (1855), 21 Beav. 67 ; 3 W. R. 544 ; 52 
E. R. 784. 

9203. .] Testator gave personal estate to 

his wife for life, A after her death to M., or in case 
of her death to be equally divided botween “ her 
children living.’’ M. died in testator’s lifetime, 
leaving one child, who survived testator, but died 
in the lifetime of the tenant for life : — Held : the 
child of M. took a vested interest. — Hodgson v. 
Smithson (1856), 21 Beav. 354 ; 27 L. T. O. 8. 
51 ; 2 Jur. N. 8. 315 ; 4 W. R. 427 ; 52 E. R. 
896 ; affd., 8 Do G. M. A G. 004, L. JJ. 

9204. — — Testator bequeathed his residue 
to his wife for life, A at her decease “ to be equally 
divided between his two daughters, B. A C.,” & 
in case of marriage to be settled on themselves. 
The tenant for life was still living, A B. had never 
been married : — Held : B. took an absolute vested 
int erest on the death of testator. — Smith v. Colman 
(1857), 25 Beav. 216 ; 53 E. R. 619. 

9205. .] - (1 ) The use of such words as “ pay 

A transfer ’’ as the only words of gift in a deferred 
bequest does not make such bequest contingent : 
the true criterion is, what was tho reason for the 
postponement ? If it was the position of the fund, 
as in a gift to one for life, A after his death to 
others, the bequest in remainder vests at once ; 
but if it was the position of the legatee, as where 
the gift is by a direction to pay the fund to the 
legatee when he shall attain twenty-one, it is 
contingent. 

A bequest of personalty to trustees upon trust 
to pay the interest thereof to the testator’s 
daughters A. A B. for their lives A the life of the 
survivor, A upon the decease of the survivor to 
pay A transfer the capital equally among all 
testator’s children, A the issue, if any, of A. A B., 
A of any other deceased child, in such manner 
tli at such issue might be entitled to such share or 
shares as his or their deceased parent or parents 
respectively, if living, A. A B. excepted, would 
have been entitled to. A. A B. died without 
leaving issue : — Held : the bequest in remainder 
vested at testator’s death ; the whole fund 
belonged to testator’s children other than A. A B,, 
A to the children living at the death of such as 
had died leaving children ; the shares of such as 
had died without leaving children belonged to their 
representatives. 

(2) It has constantly been held, that it is con- 
trary to all sound rules of construction to infer, 
that it was the intention of testator to give to the 
parent stock A the issue together a common 
interest in a fund ; A I think that the words here, 
directing that the issue should take their parents’ 
shares notwithstanding that C. A H are excepted, 
shows that it was the prevailing intention of 
testator to substitute children in the room of their 
deceased parents, but not that parents A their 
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Wills. 


Sect. 20. — Vesting: Sub-sect. 3 , E. (a) & 

issue shall otherwise take together (Page Wood, 
V.-C.). — Be Bennett’s Trust (1857), 3 K. & J. 
280 ; 09 E. R. 1114. 

Annotations : — As to (1) Reid. Bolltho v. Hillyar (1865), 13 
W. 31. 600 ; Jie Boam. Shorthouse v. Annibal (1911), 66 
Sol. Jo. 142. As to (2) Reid. Crause v. Cooper (1859), 1 
John. & H. 207 : Lamphier r. Buck (1865), 6 New llcp. 
196 ; Jie Smith’** Trunts (1878), 7 Ch. I). 665 ; Re Wood, 
Moore v. Bailey (1880), 43 L. T. 730. Generally, Consd . 
Stuart v. Cockerell (1869), L. R. 7 Eq. 363. Refd. Jie 
Wildman’s Trusts (1860), 1 John. & H. 299. 

9206. .] — Birds v. Askey (No. 1), No. 9040, 

ante. 

9207. .] — Penny v. Clarke (1860), 1 Be 

G. F. & J. 425 ; 29 L. J. Ch. 370 ; 1 L. T. 537 ; 
6 Jur. N. S. 307 ; 8 W. R. 286 ; 45 E. R. 423, 
X-j. J" J . 

Annotations : — Refd. Re Poll’s Trust (18G1), 3 Do G. F. & J. 
291 ; Coe t\ Bigg (1863), 1 New Bop. 536 ; Lanphier v. 
Buck (1865), 2 Drew. & Sm. 484 ; Heasman v. Poarso 
(1871), L. It. 11 Eq. 522 ; Jie Quirk, Quirk r. Quirk (1889), 
61 L. T. 364 ; Re Smith (1889), 58 L. J. Ch. 661 ; Jie 
Yates, Bostock v. D’Kyncourt, [1891] 3 Ch. 53. 

9208. .j — Testator gave a fund to his wife 

for life, <fc after her death to his seven sons <fc 
daughters, or such of them as should be living at 
the death of liis wife. & the issue of such of them 
as should be then dead leaving issue, share & 
share alike, the issue not to take larger shares 
among them than their respective parents would 
have been entitled to if living. One of testator’s 
sons who survived him died in the lifetime of the 
widow, leaving a child, who afterwards also died 
in the lifetime of the widow : — Held : the child 
took a vested interest, & her representative was 
entitled to a share of the fund . — Rc Pell’s Trust 
(1801), 3 Be G. F. & J. 291 ; 45 E. R. 890, L. JJ. 

Annotat ions Consd. lie Smith's Trusts (1878), 7 Ch. D. 

G65. Refd. Laiipkicr r. Buck (1865), 34 L. J. Ch. 650 ; 
Jie Merrick’s Trusts (I860), L. B. 1 Eq. 551. 

9209. .] — Bequest to A. for life, & after 

her death to B. & C. or their children, in case of 
their decease. B. died in the lifetime of the tenant 
for life, leaving children : — Held : B. took a 
vested interest, liable to be divested in the event 
which happened. — Bolitho v. Hillyar (1805), 
34 Beav. 180 ; 11 Jur. N. S. 556 ; 13 W. R. 600 ; 
55 E. R. C03. 

9210. .] — (1) By his will, testator be- 

queathed his personalty to trustees, upon trust to 
invest the same <fc pay the income to his wife, 
until his daughter should attain twenty-one, & as 
soon as she should attain that age then to call in 
all invested moneys, & divide the same between 
the daughter & his son ; A in case of the death of 
either without issue before their respective estates 
or interests should be “ received,” then upon trust 
to pay the estate or interest of him or her so dying 
to the survivor. But in case of the death of either 
previous to the time aforesaid leaving issue, then 
to such issue, with other remainders over. By a 
codicil, testator directed the investments & pay- 
ments to his wife to he continued during her life, 
though she might live beyond the daughter’s 
attainment of the age of twenty-one ; <fc, reciting 
that his sou was dead, he gave the share & interest, 
which he would have taken, to the daughter, to be 
paid & applied along with her own. The daughter 
survived testator & attained twenty-one, but died 
in the lifetime of the wife, leaving a child : — Held : 
the daughter took an absolute vested interest in 
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— E. (b). 

9211 i. Whether contingent on donee 
surviving tenant for life or attaining 
age.] — Re Douglas, Kinsey v. Doug- 
las, 22 O. R. 653.— -CAN. 

9211 ii. .] — Bolton v. 

26 Ur. 361.— CAN. 


the fund on attaining twenty-one which her death 
in the lifotimo of the wife did not divest in favour 
of the child & the other persons entitled over. 

(2) Where there is a g£ft for life, followed by a 
gift in remainder, which is to vest upon the attain- 
ment of a particular age, or any other event 
personal to the legatee in remainder, with a gift 
over in the event of the latter dying before the 
legacy is “ payable” or “receivable,” or “vested 
in possession ” or the like, in any form of expression 
that signifies “ paid ” or “ received,” all such ex- 
pressions are to be read as equivalent to “ vested,” 
& refer to the period at which the property is to 
vest. — West v. Miller (1868), L. R. 6 Eq. 59 ; 
37 L. J. Ch. 423 ; 18 L. T. 429 ; 16 W. R. 602. 

(6) Bequests Contingent on Beneficiary Attaining 

Specified A ge. 

9211. Whether contingent on donee surviving 
tenant for life or attaining age.] — A. by will, gives 
all his personal estate to his wife for life, & then 
gives to his grandchildren T. & F. £100 a-piece, if 
they attain twenty-one, or shall be married : — 
Held : these legacies were not payable till after 
the wife’s death. — Young v. Burdett (1724), 5 
Bro. Pari. Cas. 54 ; 2 E. R. 529, H. L. ; revsg. S. C. 
sub nom. Burdett v. Young, 9 Mod. Rep. 93, 
L. C. 

9212. .] — Weedon v. Fell (1740), 2 Atk. 

124 ; 26 E. R. 478, L. C. 

Annotation : — Consd. Evans v. Evans (1858), 25 Bcav. 81. 

9213. .] — Billingsley v. Wills (1745), 3 

Atk. 219 ; 26 E. R. 928, L. C. 

Annotations : — Consd. Tribo v. Newland (1852), 5 De G. & 

Sm. 236. Refd. Lang v. Pugh (1842), 1 Y. & C. Ch. Cas. 

718 ; Packham v. Gregory (1845), 4 Haro, 396 ; Whipple 

v. Martyn (1850), 14 Jur. 3G1 ; Westwood v. Southey 

(1852), 2 Sim. N. S. 192. 

9214. .] — Legacy in trust for testator’s 

mother & sister for life, & after the death of the 
survivor for all & every the child & children of his 
sister living at her death share & share alike, each 
receiving his or her share of the principal at 
twenty-one ; & if but one child should be so sur- 
viving, in trust to pay the whole to such surviving 
child at twenty-one : the payment only is post- 
poned, not the vesting. Testator in India gives 
all his estate & effects to A. in England in trust, 
& directs his property to be remitted to him ; & 
after several legacies he gives A. £800, & requests 
him as soon as the property is remitted to lay out 
same in the funds or other securities which shall 
appear most advantageous for those, who shall 
be benefited by it hereafter : the £800 is a beneficial 
legacy, not in trust. — Wadley v. North (1797), 
3 Ves. 304 ; 30 E. R. 1050. 

Annotations : — Consd. Merry t». Hill (1869), L. R. 8 Eq. 619. 

Refd. Hammond v. Maulo (1844), 13 L. J. Ch. 386. 

9215. .] — Bequest of £25,000 3 per Cents. 

to testator’s daughter S. C. for life, A after her 
decease, one moiety to testator’s next of kin, in 
equal degree, other than & except any child or 
children of S. C. ; & as to the other moiety to go 
unto & amongst all & every the child & children 
of S. C., equally to be divided between them at 
their respective ages of twenty-one, if more than 
one, share & share alike, & if but one, then to 
such only child at his or her age of twenty-one. 
The will afterwards contained a proviso, that in 
case S. C. should die without leaving any child o 


h. Devise contingent on attaining 
age or marrying .] — Matthew v. Scott 
(1844), 6 Dunl. (Ct. of Sess.) 718; 16 
So. Jur. 337. — SCOT. 

Trustees v . 
of Sess.) 
S. L. T. 102. 


9211 Hi. 

can v. Ryle, 
— N.Z. 

9211 iv. — 


- Re Rhodes, Dun- 
[1917] N. Z. L. R. 504. 


-.1 


Cattanach V. 
Thom’s Executors (1858), 20 Dunl. (Ct. 
of Soss.) 1206; 30 So. Jur. 716.— SCOT. 

Bailey, 9211 v. Swan’s Trustees 

v. Swan, [1012] S. C. 273.— SOOT. 


k. .] — Wilson’s 

Wilson (1901), 3 F. (Ct. 
967 ; 38 Sc. L. R. 706 ; 9 
— -SCOT* 
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children of her body, or leaving any such child or 
children, such only child or all such children should 
die before attaining the age of twenty-one, then 
the last-mentioned moiety should be paid among 
all the next of kin of testator, in equal degree, who 
should be living at the time of the death of the 
longer liver of them his daughter & her said children 
so dying before having attained the age of twenty- 
one, as aforesaid. Determined that, two daughters 
of S. C. having attained the age of twenty-one 
years, but died in the lifetime of their mother, took 
vested interests in the last-mentioned moiety. 

If in the clause which gives the property over 
on failure of children of the daughter attaining 
twenty-one, the word “ having ” be read for 
“ leaving,’ ’ the whole will will express a consistent 
intention to that effect (Leach, V.-C.). — Mait- 
land v . Chalie (1822), 6 Madd. 243 ; 58 E. It. 
1084. 

Annotations : — Apld. Casamajor v. Strode (1843), 8 Jur. 14. 

Consd. Bark worth t\ Barkworth (1906), 76 L. J. Ch. 754. 

Refd. lie Gates 'a Trust (1851), 21 L. J. Cb. 281 ; He 

Thompson's Trust, Ex p. Oliver (1852), 5 l)e G. & Sin. 

667 ; Bythesea t\ Bythesea (1854), 23 L. J. Ch. 1004 ; 

Dalton r. Hill (1862), 10 W. B. 396 ; Bryden v. Willett 

(1869), L. H. 7 Eq. 472 ; Trehome v. Layton (1875), 

L. B. 10 Q. B. 459 ; Clay v. Coles (1887), 57 L. T. 682 ; 

He Ball, Slattery v. Ball (1888), 40 Ch. D. 11. 

9216. .] — Testator bequeathed personal pro- 

jjerty to his trustees & exors., upon trust, to pay 
the dividends to his daughter, during her life, to 
her separate use, &, after her decease, to pay the 
principal unto all & every her children who should 
live to attain twenty -three years of age, share & 
share alike, with benefit of survivorship, in case 
any of them died under that age ; with limitations 
over, in case there should be no sucli child or 
children, or, being such, all of them should die 
under twenty-three, without lawful issue. The 
daughter had a child, who died under age in the 
daughter’s lifetime. The bequests to the children, 
& the subsequent limitations, were too remote. — 
Bull v. Pritchard (182(3), 1 Russ. 213 ; 38 E. R. 
83. 

Annotations : — Distd. Bell r. Cade (1861), 2 John. & H. 122. 

Refd. Bland v. Williams (1834), 3 My. & K. 411 ; Doe d. 

Dollcy v. Wurd (1839), 9 Ad. & El. 682 ; Davies v. Fisher 

(1842), 5 Beav. 201 ; Challis t\ Doo d. Evers (1850), 18 

Q. B. 231 ; Taylor v. Frobisher (1852), 5 Do G. & Sim. 

191 ; Boulton v. Beard (1853), 3 De G. M. & G. G08 ; 

Holmes v. Prescott (1864), 3 New Rep. 559 ; Patching v. 

Barnett (1880), 49 L. J. Ch. 665 ; lie Finch, Abbiss v. 

Burney (1881), 17 Ch. D. 211. 

9217. .] — Farmer v. Francis, No. 8953, 

ante. 

9218. .] — Testator gives £3,000 to trustees, 

upon trust to pay the interest to A. during her 
life, &, after her decease, to apply the interest to 
the maintenance of the children she had at the 
date of the will, & the survivors of them, till they 
attained twenty-four respectively, &, upon their 
respectively attaining that age, to transfer their 
shares to each of them : the share of any one 
dying to go to the survivors, upon their attaining 
twenty-four ; with a direction, that, if none of the 
children should be living at A.’s death, or if none 
of them should attain twenty-four, the £3,000 
should go over : of those children only one attained 
twenty-four, but he died in A.’s lifetime ; — Held : 
the fund vested in him absolutely. — Langslow v. 
Butts (1827), 5 L. J. O. S. Ch. 1 66. 

9219. .] — Oakeley v. Kitchener (1827), 

2 Jarman on Wills, 0th ed., p. 1395, n. 

Annotation: — Refd. He Cartledgc (1861), 29 Boav. 583. 

9220. .] — Livesey v. Livesey (1830), 3 

Russ. 542 ; 38 E. R. 679, L. C. 

Annotations: — Mentd. Daniell v. Sinclair (1881), 6 App. 

Cas. 181 ; He Horne, Wilson v. Cox Sinclair, [1905] 1 Cn. 

76; He Calgary & Medicine Hat Land Co., Pigeon v. 

The Co., U908j 2 Ch. 652 ; He Robinson, McLaren v. 

Public Trustee, [1911] 1 Ch. 502. 


9221 . -.] — Testator bequeathed his residuary 
estate to trustees, in trust to pay the income of 
one-third part to his daughter S. for life, &, upon 
her death, to stand possessed of that third in 
trust for her child or children, & to be transferred 
to them on their attaining twenty-five ; but in 
case his daughter should leave but one child her 
surviving, then the whole of the one-third part to 
go to such only child on his attaining twenty-five, 
& be transmissible to his exors., & in case liis 
daughter should leave no child her surviving, or 
in case she should leave a child who should not 
attain twenty-five, then over : — Held : the children 
were not intended to take vested interests until 
they attained twenty -five, & the bequest to them 
was void for remoteness. — Judd v. Judd (1830), 
3 Sim. 525 ; 57 E. R. 1095 ; sub nom . Judd v. 
Hobbs, 8 L. J. O. S. Ch. 119. 

Annotations: — Refd. Pearco v. EdmeadeB (1854), 2 W. R. 

672 ; Merry v. Hill (1869), L. R. 8 Eq. 619. 

9222. .J — Testator gave all his real & per- 

sonal estate, after payment of debts <fc legacies, to 
his wife for life, & directed that, at the end of 
twelve months after her death, £1,000 should be 
laid out in trust for his daughter for life, & after 
her decease to divide the capital amongst her 
children when they should attain twenty-one. 
One of the children attained twenty-one & died 
in the lifetime of testator’s widow ; — Held : his 
representatives were entitled to a share of the 
£1,000.— Cousins v. Schroder (1830), 4 Sim. 
23 ; 58 E. R. 9. 

9223. * .] — Testator appoints a fund, after 

the death of his wife, to liis son, to be paid to him 
at her decease, if he shall then have attained 
twenty-one ; in case his son dies under twenty- 
one, & after the wife, he gives the fund to liis 
brother ; & in case the wife shall outlive both the 
son & the brother, he gives it to the brother’s 
daughters then living. The son attained twenty - 
one, & died in the lifetime of the wife, who sur- 
vived both the son & the brother ; there were 
daughters of the brother then living : — Held : the 
representatives of the son, & not the daughters of 
the brother, were entitled to the fund. — Clutter- 
buck v. Edwards (1832), 2 Russ. & M. 577 ; 39 
E. R. 514, L. C 

Annotation : — Consd. Jackson r. Dover (1864), 2 Hem. & M. 

209. 

9224. -.] — A gift of personalty to trustees 
for A. for life, & after his death in trust for the 
children of A. “ as they severally attained twenty- 
five years,” the income to be applied during their 
respective minorities by their guardian for their 
maintenance, etc., with a gift over in case no child 
of A. should live to attain twenty-five : — Held : to 
be vested & not too remote. — Davies v . Fisher 
(1842), 5 Beav. 201 ; 11 L. J. Ch. 338 ; 6 Jur. 248 ; 
49 E. R. 554. 

Annotations: — Consd. Locko v. Lamb (1867), L. R. 4 Eq. 

372. Refd. Lang v. Pugh (1842), 1 Y. & C. Ch. Cos. 718 ; 

He Route's Estate (1852), 9 Hare, 649 : Lloyd v. Lloyd 

(1856), 3 K. & J. 20 ; Hardcastle v. Hardcastle (1862), 

1 Hem. & M. 405 ; He Baxter’s Trusts (1864), 4 New Rop. 

131 ; Pearman v. Pearman (1864), 33 Beav. 394. 

9225. .] — Testatrix bequeathed a sum of 

stock to trustees, upon trust to pay the dividends 
thereof to her granddaughter for life, & after her 
decease in trust to assign, transfer & dispose of the 
capital unto & among the children of her grand- 
daughter, share & share alike, at their ages of 
twenty-one, or sooner if the trustees should think 
proper ; & in case the granddaughter should die 
without leaving any child or children, or, leaving 
such, all of them should die before they or any 
of them should become entitled to the trust 
moneys, then in trust to assign & transfer the 
capital to A. The will contained no clause of sur- 
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vivorship among the children. The granddaughter 
had eleven children, of whom seven died in her 
lifetime, two only out of the seven having attained 
twenty-one. The four survivors attained twenty- 
one : — Held : the six children who attained twenty - 
one took vested interests in the stock, &, upon the 
death of their mother, the whole stock was divisible 
amongst them or their representatives in six equal 
shares. — Mair v. Quilter (1843), 2 Y. & C. Ch. 
Cas. 465 ; 63 E. It. 208. 

9226. — - — .] — Testator bequeathed £10,000 in 
trust for his son, J. L. J., for life, remainder in trust 
for the children of J. L. J., when &; as they should 
attain twenty-one, as tenants in common, &, if 
any of them should die before their shares became 
payable, leaving issue, their shares to be paid to 
their issue ; but, if any of them should die before 
their shares became payable, leaving no issue, tlieir 
shares to be paid to the survivors at the same time 
as their original shares should become payable ; 
&, if J. L. J. should have no child, or, having such, 
they should all die under age <fc without issue, 
then the trust fund to sink into the residue ; which 
testator gave to two of his other children. J. L. J. 
had four children, all of whom attained twenty-one. 
One of them died in his lifetime, without issue : — 
Held : “ payable ” meant “ attain twenty-one,” 
& one-fourth of the fund vested in the deceased 
child. — Jones v. Jones (1843), 13 Sim. 561 ; 13 
L. J. Ch. 16 ; 7 Jur. 986 ; 60 E. It. 217. 

Annotations : — Apld. lie Thomson's Trusts (1852), 22 

L. J. Ch. 273. Consd. Mendliam t\ Williams (1866), L. it. 

2 Eq. 306. Reid. West v. Miller (1868), L. K. 6 Eq. 59. 

9227. .] — Where testator bequeathed an 

annuity to his granddaughter for life, & directed 
that if she should die during the lifetime of his 
widow, the annuity should be paid for the main- 
tenance of the children of the granddaughter, & 
that, from <fc after the decease of his widow & 
granddaughter, the value or the amount of the 
annuity, such a sum as would produce it according 
to the then legal rate of interest, should be paid to 
all & every the child & children of the grand- 
daughter, if more than one, to be equally divided 
amongst them, when & as they should respectively 
attain the age of twenty-one years, & if there should 
be but one, then the whole to such one child, with 
a gift over in case of the death of the granddaughter 
without issue who should attain the age of twenty- 
one, the children of the granddaughter are not 
entitled to the annuity or interest of the fund 
after the death of the widow & their mother, 
until they attain the age of twenty -one years. 

Stress was laid upon the words “ from & after.” 
But I have already given full effect to these words 
in treating them as evidence that the gift of the 
legacy was immediate, & the payment only as 
postponed (Wigram, V.-C.). — Festing v. Allen 
(1844), 5 Hare, 573 ; 67 E. K. 1038. 

Annotations: — Consd. Dundaa v. Wolfo Murray (1863), 1 
Hem. & M. 425. Distd. Patching” v. Harnett (1880), 49 
L. J. Ch. 665. Apld. He Judklu’s Trusts (1884), 25 Ch. D. 
743 ; He Inman, Inman v. Rolls, [1893] 3 Ch. 518. Re!d. 
Boulton v. Beard (1853), 3 De G. M. & G.. 608 ; He 
Edmondson’s Estate (1868), L. It. 5 Eq. 389 ; Best v. 
Donmall (1871), 40 L. J. Ch. 160 ; lie Orlebar’s Settlmt. 
Trusts (1875), L. It. 20 Eq. 711 ; He Dickson, Hill v. 
Grant (1884), 28 Ch. D. 291 ; He Medlock, Ruffle v. 
Med lock (1886), 55 L. J. Ch. 738, Mentd. He Mid Kent 
Railway Act, 1856, Exp. Styan (1859), John. 387 ; Rhodes 
v. Whitehead (1865), 2 Drew. & Sin. 532 ; Cunliffe v. 
Brancker (1876), 3 Ch. D. 393 ; Jull r. Jacobs (1876), 3 
Ch. D. 703 ; He Finch, Abbiss v. Burney (1881), 17 Ch. D. 
211 ; Blackman v. Fysh, [1892] 3 Ch. 209. 

9228. .] — Testator bequeathed the residue 

of liis personal estate to trustees, upon trust to 
pay three annuities ; & after the death of the 
survivor of the three annuitants, upon trust, for 


the children of his two brothers & sisters as tenants 
in common at twenty-one ; but, if any of them 
died under twenty-one, the shares of them so 
dying were to go to the survivors : — Held : one of 
the children having attained twenty-one, & 
having died in the lifetime of the annuitant, his 
personal representatives were entitled to his 
share.—MoRGAN v . Williams (1845), 14 L. J. Ch. 
449. 

9229. .1 — Testator, by his will, gave to 

trustees a sum of stock, upon trust, to pay the 
dividends to his daughter B. for life, <fc, after her 
decease, to pay both principal & interest to <fc 
amongst her children, as she should by deed or 
will direct ; but if she should leave no child living 
at her decease, or all should die before their ages 
of twenty-live years, then over. B. died without 
having exercised the power of appointment, having 
had two children, one of whom died in her life- 
time at the age of twenty-eight years, & the other 
survived her & died at the age of fifty-three years : 
— Held : the respective representatives of the two 
children of B. were entitled to the stock in moieties. 
— Faulkner v. Wynford (Lord) (1845), 15 
L. J. Ch. 8 ; 6 L. T. O. S. 188 ; sub nom . Falkner 
v. Wynford (Lord), 9 Jur. 1006. 

9230. .] — Testator bequeathed the dividends 

of £10,000 stock to his wife for her life, & after 
her decease he gave & bequeathed the principal 
unto & amongst A., B., C., & D., & all & every 
other the child & children of N. that might be 
living at the decease of his wife, to be transferred 
& paid to them respectively on their attaining the 
age of twenty-one years, with benefit of survivor- 
ship in case any of them should die under that age. 
N. never had any other children than those named 
in the will. They all attained twenty -one, & died 
in the lifetime of the widow : — Held : they took 
vested interests in the £10,000 stock. — Roberts v . 
Burder (1845), 2 Coll. 130 ; 63 E. R. 668. 

9231. .’) — Testatrix gave an annuity of 

£300 to her daughter, together with the interest 
of all she had in the stocks ; & at her death she 
gave the stock to her children, to be equally 
divided between them, together with the interest, 
to be laid out for their use, in case their mother 
died before they arrived at the age of twenty-one. 
In case one died, the others were to have share & 
share alike ; the survivor to have the whole ; 
& if they all died before twenty-one, then she gave 
the stock to her live nieces. All the children of the 
daughter attained twenty-one, but four died before 
their mother : — Held ; all the children of the 
daughter, who attained twenty-one, took vested 
interests, although they died in the lifetime of their 
mother. — B ouverie v . Bouverie (1847), 2 Ph. 
349 ; 16 L. J. Ch. 411 ; 9 L. T. O. S. 469 ; 11 Jur. 
061 ; 41 E. R. 977, L. C. 

Annotations Apld. Evans v. Evoiih (1858), 25 Beav. 81. 

Consd. Jackeon v. Dover (1864b 2 Hem. & M. 209 ; Alty 

v. Moss (187 G), 34 L. T. 312. Refd. Vorley v. Richardson 

(1856), 8 De G. M. & G. 126 ; He Poultney, Poultney v . 

roultney, [1912] 1 Ch. 245. 

9232. .]— Johnson v. Johnson (1847), 9 

L. T. O. S. 430 ; 11 Jur. 802. 

9233. .] — Legacy to A., the wife of I*., for 

life, remainder to P., the husband, for his life, 

& after the death of the husband & wife upon trust 
to pay the interest for the maintenance of sucli 
children of A. as should be living at her death, until 
they should respectively attain twenty-one, & 
when & as they should severally & respectively 
attain their ages of twenty-one years, upon trust 
to pay & transfer the legacy equally unto & amongst 
all the children of A., when & as they should 
severally & respectively attain their ages of twenty- 
one years ; & if any of the children should die under 
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twenty-one, then unto such as should attain that 
age, share & share alike ; Sc in case all & every 
of the children should die under age, then to pay 
the legacy to testator’s next of kin. The children 
of A., who attained twenty-one years of age, 
acquired vested interests in the legacy, notwith- 
standing such children died in tho lifetime of A., 
the tenant for life. — B radley v. Barlow (1847), 

6 Hare, 589 ; 12 Jur. 772 ; 07 E. R. 1045. 

Annotation : — Reid. Ford v. Ford (1848), 6 Hare, 486. 

9284. .'] — Testator bequeathed his estate 

to trustees to pay the income, as to one-third, to 
each of his three children for life, & after the 
decease of them, or either of them, to transfer the 
shares of each of them so dying to & amongst their 
children, with survivorship in case of dying under 
twenty-one. One of the children of testator had 
three children, two of whom died in their father’s 
lifetime, but after the death of the testator : — 
Held : their shares were vested at the death of 
testator, &, as they had attained twenty-one & 
died intestate, went to their personal representa- 
tives. — Salmon v. Green (1849), 11 Beav. 453 ; 
18 L. J. Ch. 160 ; 13 L. T. O. S. 87 ; 13 Jur. 617 ; 
50 E. R. 892. 

9235. — .] -WOODBURNE V. WOODBURNE, 
No 9563, post. 

9236. .] — Testator bequeathed a rever- 

sionary interest, to which he was entitled on the 
death of a tenant for life, to such of the children 
of his three daughters as should attain twenty- 
one, & directed their several shares to be paid on 
their attaining twenty-one, with benefit of sur- 
vivorship : — Held : a grandchild of testator who 
survived testator & attained twenty-one, but died 
in the lifetime of tho tenant for life, was entitled to 
a share. — Reid v. Worsley (1850), 14 Jur. 325. 

9237. .] —Testatrix, by her will, devised her 

estates to a son, charged with £1,000, payable to 
trustees, upon trust to pay the interest to her 
daughter for life, Sc, after her decease, upon trust 
to dispose thereof unto or amongst the child & 
children of her daughter, to bo a vested interest or 
vested interests on their respectively attaining the 
age of thirty years ; & testatrix declared, that, if 
any child or children of her daughter should die 
under the age of thirty years without lawful issue, 
the share or shares of him, her, or them so dying, 
as well original as accruing by survivorship, should 
go to the survivors or survivor, in equal shares if 
more than one, Sc become vestod at such ages or 
times as his, her, or their original share or shares. 
(The daughter had two children, one, who died 
in her lifetime, aged twenty-seven years ; & 

another, who survived her, & attained the age of 
thirty years) : — Held : the word “ vested ” was 
used in the sense of “ not subject to be divested ” 
or “ indefeasible ” ; Sc the bequest of the £1,000, 
after the decease of the daughter, to her child Sc 
children, was a valid bequest creating a vested 
interest in the children who survived her, & the 
representatives of the child who died in her life- 
time ; & the gift over only was void for remoteness. 
— Taylor v. Frobisher (1852), 5 De O. & Sm. 191 ; 
21 L. J. Ch. 005 ; 19 L. T. O. S. 242 ; 16 Jur. 283; 
64 E. R. 1076. 

Annotations : — Consd. lie Morse’s Settlmt. (1856), 21 Beav. 
174. Distd. He Blakemore'e Settlmt. (1855), 20 Beav. 214 ; 
He Thatcher’s Trnata <1859), 26 Bear. 365. Apld. He 
Baxter's Trusts (1864), 4 New Rep. 131. Reid. Rowland 
t». Tawney (1868), 26 Beav. 67 ; Archer v. Leg g (1862), 
81 Beav. 187 : Gosling v. Gosling (1862), 32 Beav. 58 ; lie 
Arnold’s Estate (1863), 33 Beav. 163 ; l^akiu v. Lakiu 
(1865), 84 Beav. 443 ; Annytage v. Wilkinson (1878). 
3 App. Cas. 365 ; Best v. Williams, [1890] W. N. 189 ; He 
Stevens, Clark v . Stevens (1896), 40 Sol. Jo. 296. 

9238. .] — He Thompson’s Trust, Ex p. 

Oliver, No. 9655, posh 


—Westwood v. Southey, No. 9851, 
.]— Residuary estate consisting of a 


9239. - 
post . 

9240. — 

mixed fund, real Sc personal, was given to trustees, 
in trust to pay the income to a tenant for life ; Sc 
upon trust, after her decease, to convey, pay Sc 
assign a share of tho entirety unto & among all Sc 
every her children, as Sc when they should respec- 
tively attain twenty-one, as tenants in common ; 
&, in case there should be but one child, then unto 
such only child, & to whom testator devised Sc 
bequeathed same accordingly. There being issue 
three such children who survived the tenant for 
life, two of whom died under twenty-one ; — Held : 
all three took vested interests absolutely. 

Where there is a doubt, the ct. inclines to the 
construction that a gift by will vests on testator s 
death. — King v. Isaacson (1853), 1 Sm. & G. 371 ; 
22 L. J. Ch. 455 ; 20 L. T. O. S. 291 ; 17 Jur. 434 ; 

1 W. R. 209 ; 65 E. R. 163. 

9241 . .] — Testatrix bequeathed her re- 

siduary estate upon trust for her sister for life, Sc 
after the sister’s death to pay, divide, Sc apply the 
trust fund in manner following, that is to say, one- 
tenth to or for the use of R. IT., Sc another one- 
tenth to or for the use of C. Ii., for their respective 
Jives, Sc in case either of them should die in the 
lifetime of the tenant for life or afterwards leaving 
lawful issue, then testatrix directed that the part 
of liim or her so dying leaving lawful issue should 
go to Sc be equally divided among his or her chldren 
as they should attain twenty-one : — Held : a 
cliild of C. R., who survived the tenant for life Sc 
attained twenty-one, but died in the lifetime of 
C. It., took a vested interest.— Boulton v. Beard 
(1853), 3 Be G. M. Sc G. 608 ; 43 E. R. 239, L. JJ . 

Annotations : — Distd. He Watson’s Trusts (1870), L. R. 10 Eq. 

30. Apld. He Orlebar’s Settlmt. 1 rusts (1875), L. B. 20 

Eq. 711. Consd. Hickling t\ Fair, fl 899] A. O. 15. Apld. 

He Walker, Dmikerly v. Ilewerdme fl917] 1 Ch. 38. 

Consd. lie- Stephens, Tomalin v. Tomalin s Trustee, f 1927] 

1 Ch. 1. Refd. Selby v . Whittaker (1877), 6 Ch. D. 239. 

Mentd. He Reeve’s Trusts (1877), 4 Ch. D. 841 ; He Silver 

Vnllfw Mines (1882). 47 L. T. 597. 


9242. .] — Testatrix appointed a trust fund 

to two trustees, in trust to pay the dividends to 
A. for life, & after his decease, she gave the 
dividends to two others, B. Sc C., for life ; Sc after 
the decease of the survivor, she gave, bequeathed, 
willed & directed the principal to be divided into 
two parts, Sc one of them £o be 44 transferred or 
paid ” to the cliildren of those two persons respec- 
tively at the age of twenty-five years ; — Held : 
the gift to the children was void for remoteness. — 
Chance r. Chance (1853), 16 Beav. 572 ; 51 E. R. 


9243. .] — Testator gave his residuary estate 

upon trust to pay to A. an annuity during her life, 
& to accumulate the surplus income till the expira- 
tion of six months after A.’s death, Sc then to divide- 
tho residue & accumulations into as many shares 
as there should be children “ living ” of A. & of B. 
who should have lived to attain twenty-one, or, 
in case of any of them being dead under that age, 
who should have left issue, & pay & apjply one 
share to each of the children, of A. Sc B that should 
have lived to attain twenty-one, Sc to their respec- 
tive exors., a dmini strators, Sc assigns, Sc one share 
to the issue of each child who should have died 
under that age, leaving lawful issue ; Held .* the 
word 41 living ” was not referable to the period of 
distribution, but to that of tho testator’s death ; 
so each child, on attaining twenty-one, took a 
vested interest absolutely. — Kidd v. North (1863), 
3 De G. M. & G. 917 ; 43 E. R. 371, L. JJ. 

9244, - . 1 - Bequest of £2,000, in trust to 

pay one-lialf of the interest to N. for life, & tho 
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other to T. for life, A afterwards to their wives for 
life ; A in case, at the death of N. A wife, there 
should be issue of N., to transfer a moiety to the 
children at twenty-one ; A in case there should be 
no such issue, or they should die under twenty- 
one, then over ; “ A so, in like manner, upon 
the decease of T. A wife, the other half to be 
transferred to his lawful issue ” ; A in case of no 
such issue, or they shall all depart this life before 
they shall attain twenty-one, then over : — Held : 
a child of T. who attained twenty-one, but died in 
the life of her mother, took no interest. — Wilson 
v. Mount (1854), 19 Beav. 292 ; 2 W. R. 448 ; 52 
E. B. 362. 


Annotations : — Consd. Re Orlebar’s Settlmt. Trusts (1875), 
L. It. 20 Eq. 711. Bold. Re Walker, Dunkerly v. 
Hcwerdine, [1917] 1 Ch. 38. 


survivorship was held to refer to the attaining 
twenty-one A the representatives of one who 
attained twenty-one, but died in the lifetime of 
the tenant for life, were held entitled to a share. — 
Knight v . Knight (1858), 25 Beav. Ill ; 53 
E. R. 578. 

Annotations: — Consd. Berry v. Briant (1862), 2 Drew. & 

Sm. 1. Reid. Aliy v. Moss (1876), 34 L. T. 312. 

9248 . .] — Bequest to A. for life, with re- 
mainder to her children living at her death, A their 
issue, the issue to take the share of deceased parent, 
followed by a declaration that the children should 
take vested A transferable interests at twenty-one, 
or leaving lawful issue at the time of his decease 
before that age. A child attained twenty-one, 
A died in the life of A. without having had any 
issue : — Held : her representatives took no share. 
—Re Payne (1858), 25 Beav. 556 ; 53 E. R. 749. 


9245 . *.] — Bequest of personal estate upon 
trusts for benefit of testator’s wife for life, A at her 
death upon trust to transfer same to testator’s 
three sons, G., W., A S., or to the survivors of 
them, if they, the survivors of them, should 
have all attained the age of twenty-one ; but in 
case they should not have attained that age, upon 
trusts for the maintenance, etc., of his sons until 
they should all have attained that age, A then upon 
trust to convey the trust estate to them his sons, 
or the survivors of them, as aforesaid ; but in 
case neither of his sons should survive his wife, 
then upon the trusts therein mentioned : — Held : 
a son dying in the lifetime of testator’s wife did 
not take a vested interest. — Fisher v. Moore 
(1855), 1 Jur. N. S. 1011 ; 3 W. R. 584. 

9246 . .] — Bequest of residuary estate upon 

trust for testator’s wife during her widowhood, A 
after her decease or second marriage in trust for 
all & every his child & children who should be 
living at his decease, as tenants in common, 
to become vested in them respectively after the 
decease or second marriage of his wife when A as 
they should severally attain tw r enty-one, with 
interest on their respective shares for maintenance 
A education in the meantime, A with equal benefit 
of survivorship in case of the death of any of 
them under age & without issue ; with gift over, 
in case of the death of any of testator’s children 
in his lifetime or during the widowhood of his wife, 
leaving issue who should survive the decease or 
second marriage of testator’s wife, to such ssue of 
their parent’s share. Testator empowered his 
wife to advance to all or any of his children such 
sums as she might think ad visible for t heir advance- 
ment in life, A to take their promissory note or 
receipt for same ; A declared that such advances 
should be received by his children A accounted for 
to his exors. as part of their share of the estate, to 
which they w'ould be entitled at the decease or 
second marriage of his wife, such advances not to 
exceed one-half of what they would at the time 
of such advances be considered as likely to be 
entitled to at the death or second marriage of 
testator’s wife : — Held : having regard to the 
proviso for advancement, A to the circumstance 
that any other decision would have resulted in 
intestacy as to the share in question, one of five 
children of testator who attained twenty-one, A 
died, leaving issue, which died during the widow- 
hood of testator’s wife, took a vested interest in 
one-fifth of the estate, which passed on his death 
to his personal representatives. — Walker v. 
Simpson (1855), 1 K. A J. 713 ; 1 Jur. N. S. 675 : 
09 E. R. 647. 

9247 . .] — On a gift, after a tenancy for life, 

to a class equally, w r ith benefit of survivorship, 
upon their severally attaining twenty-one, the 


Annotation : — Mentd. He Smith, Smith v. Smith, [1916] 1 Ch. 

309. 

9249. .] — Where there is a gift to A. for 

life, A after her death same to be equally divided 
amongst hor children as they attain twenty-one, 
the gift over to the children is contingent. — Allan 
v . Kelly (1858), 7 W. R. 139. 

9250. — — Where there is a gift of dividends, 
to one for life, A after his death the whole principal 
to be paid A divided between A among his children, 
in equal shares, on their respectively attaining the 
age of twenty-one, those only who attain twenty- 
one take. — Eitzwilliams v. Long (1858), 6 W. R. 
819. 

9251. .] — A fund was bequeathed to 

testator’s daughter for life, A if she should leave 
any child or children, to be divided among such 
children, w'hose interests were to be vested at 
twenty -one, with a direction to apply the interest 
of the fund towards the maintenance of the 
daughter’s children, A a power for the trustees, 
with the daughter’s consent, during her life, to 
make advancements to her children not exceeding 
tlieir respective presumptive shares, with a gift over 
if no child attained twenty-one :—Held : a child 
who attained twenty-one, A died in the daughter’s 
lifetime, took no share.— S heffield v. Kennett 
(1859), 4 De G. A J. 593 ; 45 E. R. 231, L. JJ. 

Annotations : — Distd. Bryden v. Willott (1869), L. I{. 7 Eq. 

472. Folld. Re Wutaon'B Trusts (1870), L. it. 10 Eq. 

36. Reid. Troharno v. Layton. (1875), L. k. 10 Q. B. 459. 

9252. Testator directed his trustees to 

set apart £2,000 upon trust for B. during her life, 
A after her death to pay A divide the principal 
among her cliildren on attaining twenty-four, A 
in the meantime the dividends to be applied for 
their benefit : — Held : the interest of a child 
was not dependent on his attaining tw r enty-four, 
A the gift, therefore, was not void for remoteness. — 
Bell v. Cade (1861), 2 John. A H. 122 ; 31 

L. J. Ch. 383 ; 5 L. T. 523 ; 10 W. R. 38 ; 70 E. R. 
996. 

Annotation : — Consd. Bright v. Tyndall (1876), 4 Ch. D. 189. 

9253. .] — Chadwick v. Greenall (1861), 

3 Gill. 221 ; 5 L. T. 232 ; 7 Jur. N. S. 959 ; 66 
E. R. 390. 

9254. .] — Testator bequeathed residuary 

personal estate in trust for A. for life, with re- 
mainder to the children of A. who should be living 
at her death, A who, being sons, should attain 
twenty-one, or, being daughters, attain that age 
or marry. By a subsequent proviso he declared 
that the cliildren of A. who had attained, or should 
attain, the age of twenty-one, or die before that 
age, leaving issue, or, if a female, should have 
married under that age, should be deemed to have 
attained a vested interest : — Held : the proviso 
introduced a new gift, A, having regard also to 
other provisions in the will, the children of A. who 
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attained twenty-one, but predeceased her, were 
entitled to share. — Williams v. Russell (1863), 
10 Jur. N. S. 168. 

Annotation : -Reid. Jackson v. Dover (1804), 10 L. T. 489. 

9255. -.] — Testator directed his exors. to 
invest a sum of money, Sc to pay the interest to his 
daughter for life, Sc after her decease to her hus- 
band. if he should survive her, during his life or 
until he should become bkpt. or insolvent Sc after 
his death becoming bkpt. or insolvent, to lay 
out such interest in the maintenance or education 
of any child or children of the marriage who should 
be “ then living ” until such child or children should 
attain twenty-five years of age, Sc on his, her, or 
their attaining that age then to pay the principal 
to “ such children ” if more than one, in equal 
shares. The husband died in the wife’s lifetime 
leaving two children, who had since died under 
twenty-one : — Held : the children took vested 
interests, Sc their mother, as their representative, 
was entitled to tin; fund. — Powis v. Matthews 
(1863), 11 W. R. 662. 

9256. .] — J. by his will devised land to 

trustees on trust for 11., for life, Sc after her death 
on trust for sale Sc investment of the proceeds Sc 
to pay Sc apply the interest in the educating Sc 
bringing up of all Sc every his nephews & nieces, the 
children of 8. (J., during their respective minorities 
&- on further trust* to pay to his nephews Sc nieces 
liis, her or their equal pait or share in the proceeds 
when Sc as he, she or they should severally Sc 
respectively arrive to his, her, or their several Sc 
respective age Sc ages of twenty-one years ; Sc 
in case any or either of his nephews or nieces should 
die without, leaving issue then the share of him, her 
or them so dying should go to the survivor Sc sur- 
vivors of them, Sc be paid to him, her Sc them 
respectively when his, her Sc their original share Sc 
shares thereof should become payable as afore- 
said ; Sc if any or either of them should at the time 
of such sale be of such age, then to be paid to them 
so of age immediately after such sale. Sc lie thereby 
gave Sc bequeathed same to his nephews Sc nieces 
accordingly : — Held : the shares of the nephews 
Sc nieces were indcfeasibly vested at twenty-one. — 
lie Johnson’s Trusts (1864), 10 L. T. 455. 

9257. — .] — A., by his will, gave personal 

estate to trustees, on trust for 13. for life Sc after 
her death to pay Sc divide the fund unto Sc equally 
between Sc among all Sc every the child Sc children 
of 13., on his or her attaining twenty-one, Sc he then 
declared that his mind Sc will was, that if any or 
either of his grandchildren should die during the 
life of B., leaving issue them surviving, then that 
such issue should be entitled to his, her or their 
respective deceased parents’ share : — Held : all 
the children of C. took vested interests, whether 
they attained twenty-one or not. — lie Allen 
(1864), 10 L. T. 812. 

9258. .] — (1) Where testator gave a fund to 

trustees upon trust to pay the income to S. J. for 
life, Sc after her decease to pay Sc transfer the fund 
to all her children who should be living at her 
decease, the shares of sons to bo paid on their 
attaining twenty-one Sc of daughters on their 
attaining that age or marrying ; but in case they 
should attain that age or marry in the lifetime of 
8. J., she directed that the payment should be post- 
poned till after the death of 8. J., but that same 
should become a vested interest in each of the 
children of S. J. who, being a son should attain the 
age of twenty-one, or, being a daughter, should 
attain that age or marry : — Held : all the children 
of 8. .T., whether they survived her or not, took 
vested interests in the fund. 

(2) In gifts by way of portion to children the ct. 
will lean to that construction which gives a portion 
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to each child who lives to require it. . . . The 
rule is not limited to settlements but applies 
equally to wills in whicli testator makes a provision 
for a class of children (Page Wood, V.-C.). — 
Jackson v. Dover (1864), 2 Hem. Sc M. 209 ; 4 
New Rep. 136 ; 10 L. T. 489 ; 10 Jur. N. 8. 631 ; 
12 W. R. 855 ; 71 E. R. 442. 

Annotations : — As to (2) Folld. Re Knowles, Nottage v. 

Buxton (1882), 21 Ch. D. 806 Generally, Reid. Re 

Ilamlet, Stephen v Cunningham (1888), 39 Ch. D. 426. 

9259. .] — Testator declared that the be- 

quests to one daughter C. should be enjoyed by 
her for life, Sc then be put in trust for the benefit 
of the children she might leave, Sc to be divided 
at twenty-five, Sc he “in like manner ” directed 
the bequests to his second daughter M. should be 
paid to her for life Sc after her death “ may bo 
continued in trust Sc may be divided equally 
between her children after they have attained the 
age of twenty-five ” : — Held : the bequest to the 
children of M. was not too remote Sc that they took 
vested interests at their births. — Saumarez v . 
Saumarez (1865), 34 Beav. 432 ; 55 E. R. 702. 

9260. .] — Testator devised his real estates 

to his widow for life, Sc after her death directed 
the exors. to sell, Sc divide the proceeds equally 
between his seven children, the shares of his three 
sons to be vested in them respectively when <fc as 
they should attain twenty-one, Sc the shares of his 
four daughters to be vested interests in them when 
Sc as they attained that age or were married. Dur- 
ing the minorities of his children, their shares were 
directed to be invested Sc applied for their main- 
tenance Sc advancement. In case any of the 
children should die leaving issue lawfully begotten 
‘ ‘ before the share of such child or children so dying 
as aforesaid shall become due Sc payable,” the share 
was to be equally divided “ amongst all the issue of 
such child or children as Sc when such issue shall 
attain the age of twenty-one years ’ ’ ; the interest 
of such child’s share so dying, leaving issue, to be 
applied for the advancement, etc., of such issue 
during minority. E., one of testator’s daughters, 
married & died in the lifetime of testator’s widow, 
leaving an infant child, Sc having assigned her share 
by way of mt-gc. : — Held: the words “due Sc 
payable ’ ’ did not postpone the vesting of the share 
until the death of the tenant for life, Sc E.’s assignee 
was entitled, Sc not her infant daughter, under the 
gift over. — Mendham v. Williams (1866), L. R. 2 
Eq. 396 ; 15 L. T. 130. 

Annotation -Reid. Rc Wilmott’s Trusts (1809), L. It. 7 E<j. 

532. 

9261. — Merry v. Hill, No. 9144, ante. 

9262. .] — -Testator gave the residue of his 

property to trustees upon trust to pay the income 
of a moiety to one of his daughters for life, Sc after 
her decease as to such moiety, Sc the income thence- 
forth to become due for same, upon trust for all her 
children who should be alive at her decease, when 
Sc as they should attain twenty-one, in equal 
shares, with powers of maintenance Sc advance- 
ment : — Held : the shares vested at testator’s 
death, Sc accordingly the share of a child who was 
alive at testator’s death, but died under twenty- 
one, was payable to her representative . — He 
Downe’s Trust (1870), 23 L. T. 588. 

9263. .] — Simpson v. Peach, No. 8927, ante . 

9264. .] — Abbiss v . Burney, Re Finch, No. 

8965, ante . 

9265. — — Best v. Williams, [1890] W. N. 

189. 

9266. — — Testator bequeathed a sura of 
£12,000 to trustees upon trust to pay the income 
thereof to a daughter during her life, Sc after her 
death to pay £1,000 to her husband, if then living. 
Sc subject as aforesaid, as to capital Sc income, on 
trust for all the children of the daughter when they 

3 z 
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Sect. 20. — Vesting : Sub -sect. 3, E. (b) & 

should attain twenty-five, but not before, &, if 
more than one, in equal shares, Sc in case there 
should not be “ any such child ” the fund was to 
form part of his residue. Testator declared that, 
until the £12,000 should be invested, his trustees 
should pay to his daughter or, in the event of her 
death, to her husband & children, interest on their 
respective portions. Testator also declared that 
his trustees might at their discretion raise any part 
or parts, not exceeding together one moiety, of 
the expectant share of any grandchild under his 
will, & apply same for his or her advancement, etc. 
Sc testator empowered his trustees to apply all or 
any part- of the income arising from the expectant 
share of any grandchild under his will, after the 
death of the preceding owner for life thereof, for 
the maintenance Sc education of each such grand- 
child, Sc he directed his trustees to invest & 
accumulate the unapplied income in augmenta- 
tion of the capital of such share. By a codicil 
testator directed his trustees to hold a moiety of 
the residue of his estate, real Sc personal, in trust 
to pay the income thereof to a son during his life ; 
Sc after his death for his child or children absolutely 
upon their attaining twenty-five ; Sc in the event 
of the death of either or all the son’s children before 
attaining twenty-five, then upon trust to pay the 
share of the child or children so dying to another 
son absolutely : — Held : under the gift of the 
£12,000 Sc also under the gift of a moiety of the 
residue, the grandchildren took immediate vested 
interests, subject to their being divested in case 
they did not attain twenty-five, & the trusts were 
not void for remoteness. 

The word u or ” obviously means “ and ” 
(Lindley, M.R.). — Re Turney, Turney v. 
Turney, [1809] 2 Oh. 739 ; 09 L. J. Ch. 1 ; 81 
L. T. 548 ; 48 W. K. 97, C. A. 

Annotations .’—Reid. Re Gosslintf, Gosuling v. Elcock, [1902] 

1 Ch. 945; Re Williams, Williams v. Williams, [1907] 

1 Ch. 180 ; Rc Campbell, Cooper v. Campbell (1919), 88 

L. J. Ch. 239 ; Re U saner, Foster v. Ussher, 11922] 2 Ch. 321. 

9267. .] — Testator, who died in Nov. 1882, 

by his will, made a few weeks previously, devised Sc 
bequeathed the residue of his real & personal estate 
to his trustees upon trust for sale, conversion, Sc 
investment, Sc directed that after payment of 
certain annuities his trustees should divide the 
balance of the annual income into five equal parts 
Sc pay one-fiftli part to each of his four daughters, 
naming them, of whom L. II. was one, during their 
respective lives, Sc the remaining fifth part of the 
benefit of the children of a deceased daughter. 
Testator then directed that, in case any of his 
daughters should die without leaving lawful issue 
her surviving, or such issue should die under the 
age of twenty-one years, the share or shares of her 
so dying as aforesaid of Sc in the trust premises 
should be held by his trustees & the annual income 
applied between Sc amongst such of his daughters 
as might be then living Sc the issue of such of them 
as might be then dead, but such issue should only 
take per stirpes Sc not per capita ; Sc upon the 


death of any of his daughters leaving issue her 
surviving he directed that the share of such 
daughters so dying should be paid Sc divided 
between the issue of his daughters on their severally 
attaining their respective ages of twenty-one years 
if more than one in equal shares Sc proportions, 
& if there should be issue but one child, then the 
whole to such one child. L. H. died in Dec. 1915, 
a widow, having had eleven children, six of whom 
survived her Sc attained twenty-one. Of the 
remaining five children, who predeceased her two 
died in infancy Sc three attained twenty-one ; — 
Held : on the death of L. H. her one-fifth share 
became divisible in equal shares amongst all her 
children then living Sc the legal personal repre- 
sentatives of those then dead who survived 
testator Sc attained twenty-one. — Re Walker, 
Dunkerly v. Hewerdine, [1917] 1 Ch. 38 ; 86 
L. J. Ch. 196 ; 115 L. T. 708. 

Annotation Folld. Re Stephens, Toinalin v. Tomalin’s 

Trustee, [1927] 1 Ch. 1. 

9268. .] — Testator, who died in 1876, by 

his will, dated in 1871, devised & bequeathed his 
residuary real Sc personal estate to his trustees 
upon trusts to sell Sc convert & to hold the income 
of the proceeds upon trust for his son & daughters 
for life in equal shares, Sc after their respective 
deceases “ upon trust to pay or transfer the share 
from which such income arose of each such son Sc 
daughter unto Sc equally among his or her children 
who shall then have attained or shall thereafter 
attain the age of twenty-one years, or in case 
there should be but one such child then living upon 
trust to pay or transfer same to such only child 
on his or her attaining that age. Testator left one 
son Sc six daughters surviving him. Amongst the 
daughters was Mrs. L. T., who died in 1925, having 
had six children, one of whom died in infancy ; 
five lived to attain the age of twenty-one years, 
but one, A. E. T., after attaining the age of twenty- 
one years, died in 1915, in his mother’s lifetime : — 
Held : there was no necessity for reflecting back 
the contingency in the latter part of the gift of the 
child surviving the mother into the earlier part of 
the gift, Sc therefore all the children of Mrs. L. T., 
who attained the age of twenty-one years, became 
entitled to an absolute vested interest in the 
capital of Mrs. L. T.’s settled share original as well 
as accruing in testator’s residuary estate irre- 
spective of whether or not they survived her. — 
Re Stephens, Tomalin v. Tomalin’s Trustee, 
T1927] 1 Oh. 1 ; 95 L. J. Ch. 493 ; 135 L. T. 503, 
C. A. 

(c) Class Gifts. 

9269. Whether bequest vested or contingent.] — 

Fox v. Gregg (undated), Sugden on Powers, 8th 
ed. App. 946. 

Annotations: — Consd. Neatherway v. Fry (1853), Kay, 172. 

Reid. Re Veale's Trusts (1876), 4 Ch. D. 61. 

9269a. .] — Exelp. Wallace (1751), 2 Yes. 

Sen. 117 ; 28 E. R. 77 ; on appeal 2 Ves. Sen. 318, 
Jul . C. 

Annotations: — Mentd. Keilcy v. Fowler (1768), Wilm. 298; 

Garratt v. Cockerell (1842), 1 Y. & C. Ch. Cats. 494. 


PART XVI. SECT. 20, SUB-SECT. 3. 

— E. (o). 

9269 i. Whether bequest vested or con - 
tinaent.) — Re Lolb’s Will, Trustees, 
Executors & Agency Co., Ltd. v. 
Union Trustee Co. of Australia, 
Ltd., [1916] V. L. It. 651.— AUS. 

9269 ii. .} — Rc Morrison, [19133 

V. L. It. 348.— AUS. 

9269 iii. .] — Jenkins v. Drum- 

mond (1886), 12 O. It. 696.— CAN. 

9269 iv. .] — Kerribon v. Kaye, 

23 C. L. T. 158 ; 2 N. 11. Fq. ltep. 455. 
—CAN. 

926 J v .J Rc Urabajmjx, 13 I . 


Eq. It. 156. — IR. 

9269 vi. .] — Luby t\ Hamilton, 

1 1. Eq. It. 305.— IR. 

9269 vii. .] — Testator gave the 

income from the residue of his estate 
to Ids wife until her death or second 
marriage, & upon such death or second 
marriage devised & bequeathed his 
real & personal ©state to his children 
in equal shares : — Held : the interest 
of the children vested in them upon 
the death of testator, but the payment 
of such interest was postponed until 
the widow died or married. — Durand 
v. Durand Manor, [1920] N. Z. L. It. 
489. — N.Z. 


9269 viii. .} — Campbell’s Trus- 

tee v. Dick, [1915] S. C. 100.— SCOT. 

9269 ix. .] — Grauam’s Trus- 

tees v. Lano’s Trustees, [1916] S. C. 
723.— SCOT. 

9269 x. .} — Searcy’s Trustees 

V. Allbuary, [1907] S. C. 823.— SCOT. 

9269 x1. .] — Cairns’s Trustees 

v. Cairns, [1907] S. C. 117.— SCOT. 

9269 xii. .] — Proven v. Proven 

(1840), 2 Dunl. (Ct. of Sees.) 298 ; lb 
Fac. Coll. 264.— SCOT. 

9269 xili. .3 — Caldera. Dickson 

(1842)^4 Dunl. (Ct. of Seas.) 1365.-- 
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9270. .] — Residue of testator’s estate 

directed to be invested in government securities, 
& the interest paid to his wife, Sc after her death 
to be sold Sc the money thereby arising to be 
divided amongst his daughters Sc grandchildren : — 
Held : the share of a daughter dying in the life- 
time of the wife was vested. — H atch v. Mills, 
Mills v. Grimbtead (1759), 1 Eden, 342 : 28 
E. R. 716. 

9271. .] — D. gave £5,000 to purchase stock, 

the interest to M. for life ; then to W. for life ; 
at his decease to testator’s godson S. Sc at his death, 
to be divided among his brothers equally : 8. was 
dead at the time of the will made, a son of W. born 
after testator’s death, who would have been a 
brother of S. had he lived, shall take a share in the 
£5,000. Testator also, bv a codicil, gave £4,000 
to L. for life, Sc in case he nad no children to revert 
to W.’s children ; a daughter of W., who was alive 
at the time of the codicil being made, but died 
before W. had a vested interest which was held 
transmissible to her representative. — D evisme v. 
Mello (1782), 1 Bro. C. C. 537 ; 28 E. R. 1285, 
L. 0. 

Annotations: — Consd. Godfrey v. Davis (1801), 6 Ves. 43. 
Reid. Ay ton v. Ayton (1787), 1 Cox, Eq. Cas. 327 ; Viner 
v. Francis (1789), 2 Cox, Eq. Cas. 190: Middleton v. 
Messenger (1799), 5 Ves. 136 ; 8wan v. Bowden (1842), 
11 L. J. Ch. 155. Mentd. Parkin v. Knight (1846), 15 
L. J. Ch. 209. 

9272. .] — Testatrix gave £1,000 stock to 

trustees to pay interest to A. for life, her niece, then 
equally to be divided among testatrix’s brothers Sc 
sisters ; it vested at testatrix’s death, & the 
representatives of those who died in the life of the 
tenant for life, shall fake with the survivor. — 
Roebuck v. Dean (1793), 4 Bro. C. C. 403 ; 2 
Ves. 265 ; 29 E. R. 959, L. C. 

A nnotations Apld. Perry v. Woods (1796). 3 Ves. 204. 
Consd. Maherly v. Strode (1797), 3 Ves. 450 ; Hallifax 
v. Wilson (1809), 16 Ves. 168 ; Doe <1. Long v. Prigg (1828), 
8 B. &• C. 231. Refd. Brograve r. Winder (1795), 2 Vos. 
634 ; Bussell r. Long (1799), 4 Ves. 551 ; Gurland v. 
Thomas (1804), 1 Bos. & P. N. lL 82 ; CTipps r. Wolcott 
(1819), 4 Madd. 11. 

9273. .] — Legacy to A. for life & to her 

cliildren at her decease vests in all the children, 
as they come in esse : but upon the circumstances 
of this case it vested in those living at the death 
of their mother only. — S pencer v. Bullock (1795), 
2 Ves. 687 ; 30 E. R. 843. 

Annotations Expld. Taylor v. Langford (1796), 3 Ves. 119. 
Diatd. He Firth, Loveridge v. Firth, [1914] 2 Ch. 386. 

9274. -.] — Bequest to testator’s wife for life ; 

Sc after her death to be divided between his 
brothers & sisters in equal shares : but in case of 
the death of any in the life of the wife the shares 
of him, etc., so dying to be divided between his, 
etc., children ; vested, subject to be divested only 
by death in the life of the widow, leaving children. 
Therefore the representative of one, who died in 
her life, never having had a child, entitled. — 
Smither v. Willock (1804), 9 Ves. 233 ; 32 E. R. 
592. 

Annotations : — Consd. Whlttell v. Dudin (1820), 2 Jao. & W. 
279. Reid. Salisbury v. Petty (1843), 3 Hare, 86 ; Taylor 
v, Beverley (1844), 1 Coll. 108. 

9275. .] — Lincoln (Lady) v. Pelham (1804), 

10 Ves. 166 ; 32 E. R. 808, L. C. 

Annotations : — Retd. Matthews v. Paul (1819), 3 Swan. 328 ; 
Abrey v. Newman (1853), 16 Beav. 431 ; He Harris’s 
Trusts (1854), 2 Eq. Rep. 1110 ; Capes v. Dalton (1902), 
86 L, T. 129. Mentd. Lyddon v. Ellison (1854), 19 Beav. 
565 ; Sandoman v. Mackenzie (1861), 1 John. & H. 613. 


9276. .] — Bequest of the produce of the sale 

of a copyhold estate to A., the wife of B., for life Sc 
after her death to divide the principal among the 
cliildren of B. & C. equally Sc of testator's rever- 
sionery interest in Bank stock on the death of D. 
if in his name at his decease & if not, at D.’s death, 
equally among the same cliildren. 

Vested interests in all the children, comprising 
those who died 'Sc thoso who came into existence 
after the death of testator Sc during the lives of 
the tenants for life. — Walker v. Shore (1808), 15 
Ves. 122 ; 33 E. R. 701. 

Annotations: — Reid. Evans ti. Jones (1846), 2 Coll. 516; 

King v. Cullen (1848), 2 Do G. & Sin. 252 ; Baldwin v. 

Rogers (1853), 3 De G. M. & G. 649 ; Neathway v. Reed 

(1853), 3 De G. M. & G. 18. Mentd. Taylor v. Martindale 

(1842), 1 Y. & C. Ch. Cas. 658 ; Harvey v. Stracey (1852), 

1 Drew. 73. 

9277. .] — Under a devise to H. of certain 

tenements by name for her life ; provided that if 
S. & A., to whom Sc to whose children the reversion 
Sc inheritance of the premises were intended if H. 
should die without issue, should give H. £1,000 for 
her life estate, then testator devised all Sc singular 
the said estate & premises called, etc., to S. Sc A. 
for their lives, share Sc share alike ; Sc on the death 
of either, their moiety unto Sc among the children 
of the survivor Sc their heirs, share Sc share alike, 
etc., as tenants in common, etc. Provided that 
if H. should die in possession of the premises single 
& without issue, then he gave the said estates Sc 
premises to 8. Sc A. & to the issue of their bodies 
lawfully begotten, or to be begotten, Sc their heirs, 
as tenants in common, “ as aforesaid ” : — Held : 
the words “ as aforesaid ” drew down to the 
second clause the limitations of the first, Sc showed 
that testator meant that S. Sc A. Sc their children 
should take the same estate on H. dying in pos- 
session without issue, as they would have done if 
the £1,000 had been paid ; Sc a younger child of 

A. born after the death of testator Sc before the 
death of H., or of S., who died without issue, was 
entitled to share in the moieties both of S. Sc of A. ; 
Sc the eldest son of A. was also entitled to share 
in both moieties, though he died before A. ; Sc 
on his death his share in S.’s moiety descended 
immediately to his next brother Sc heir-at-law, as 
did also his share in A.’s moiety, on her death 
after him. — Meredith v. Meredith (1809), 10 
East, 503 ; 103 E. R. 860. 

Annotations : — Reid. Doe d. Scott v. Roach (1816), 5 M. & 8. 

482 ; Doe d. Long v. Prigg (1828), 8 B. & C. 231 ; Doo d. 

Woodall v. Woodall (1846), 3 C. B. 349. 

9278. .] — Testatrix bequeaths the residue 

of her personal estate to trustees, upon trust, to 
pay the interest to A. during her life ; Sc from 
Sc after her death, to pay the interest thereof to 

B. , during his life ; & from & after his decease, 
to transfer the trust moneys to such of testatrix’s 
nephews Sc nieces as should be then living at the 
time of B.’s decease : testatrix dies ; then B. 
dies, Sc afterwards A. dies : — Held : all the 
nephews & nieces of testatrix, who were living at 
the death of B., though not living at the death of 
A., were entitled to take. — Nethkrwood v. Halt. 
(1825), 3 L. J. O. 8. Ch. 159. 

9279. .] — Testator bequeaths certain capital 

sums to trustees, upon trust to pay the interest to 
W., for his life, Sc after his decease, upon trust to 
pay, transfer, Sc assign the capital sums, Sc ail 
arrears of interest, to the children, if more than 
one, of the body of W., lawfully to be begotten, 


9269 xiv. .] — Mack ays’ Trus- 
tees v. Maokays’ Trustees (1897), 24 
R. (Ot. of Seas.) 904 : 34 So. L. R. 683 ; 
5 S. L. T. 30. — SOOT. 

9209 xv. .] — Laino v. Barclay 

(1865), 3 Macph. (Ct. ol Seas.) 1143 ; 


38 So. Jur. 95. — SCOT. 

9269 xvi. .] — White’s Trustees 

v. Chrystal’s Trustees (1893), 20 U. 
(Ct. of Seas.) 460 ; 30 So. L. E. 403.— 
SCOT. 

9209 xvli. 


M'Millan (1876), 3 R. (Ct. ol Sees.) 
627 ; 13 Sc. L. R. 388.— SCOT. 

9269 xviii. .] — Breslkr v. 

Kotze’s Executors, 2 Men. 444, 466. 
—6. AF. 


.3 — Jackson v. 


3 z 2 
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share & share ahke ; & in case of one only child, 
to pay, transfer, & assign the same to such one 
child, the share & shares of such of the children, 
if more than one, as shall be a son or sons, at his 
& their age, or respective ages, of twenty-one years, 
& to such of them as shall be a daughter or 
daughters, at her or their age, or respective ages 
of twenty-one years, or day or respective days of 
marriage, which shall first happen next after the 
decease of W. : — Held : the children of W. did not 
take vested interests till the time when they were 
entitled respectively to payment, arrived. — Ben- 
TINCK V. PORTLAND (DUKE) (1825), 4 L. J. O. S. 
Oh. 13. 

9280. .] — Testator gave a copyhold estate 

to trustees for his wife, until the leases to which it 
was subject expired, & directed that then it should 
be sold, & the proceeds be invested for the benefit 
of his children ; but if his wife should die before 
the leases expired, that it should be immediately 
sold, & the proceeds disposed of as before. The 
wife survived the children, but died before the 
leases expired. The surviving trust ee who claimed 
the estate for his own benefit, was decreed to 
surrender it to the administrator of the children, 
but without prejudice to the rights of the cus- 
tomary heirs of either testator or the children, if 
any such heirs were in existence. — Burton v . 
Hodsoll (1827), 2 Sim. 24 ; 57 E. R. 099. 

9281. .] — Testator gave the interest of a 

fund to his wife for life, &, after her death, to such 
of his four daughters as should be then living in 
equal shares during their respective lives ; & 

from <fc after the several deceases of his four 
daughters, he gave one-fourth of the capital to 
their respective children. One of the daughters 
died before the widow, leaving a child : — Ileld : 
the child became entitled on the widow’s death to 
have one-fourth of the capital transferred to her.— - 
Woodstock v. Shillito (1833), 0 Sim. 410 ; 58 
E. R. 050. 

9282. .] — Bequest in trust of residue for 0. 

& M., equally for their lives, & after the decease 
of 0. <te M., upon trust, to divide the residue 
amongst the lawful issue of 0. & M. or such of 
them as shall have issue, in equal parts ; &, in 
default of such issue, over. M. had seven children ; 
two died in the lifetime of M., five survived her : — 
The five survivors held to have acquired a vested 
interest in their mother’s share. — Cross v. Cross 
(1834), 7 Sim. 201 ; 4 L. J. Ch. 38 ; 58 E. R. 813. 

9283. — — .] — Testator gave all Iris lands, tene- 
ments, & hereditaments, & the residue of his per- 
sonal estate, to trustees, etc., to the use of his 
grandson, H. for life, after his decease in trust 
for the child & children of H., at his or their ages 
of twenty-one, as tenants in common ; but in 
case IJ. should happen to die without leaving any 
lawful issue of his body living at the time of his 
decease, then over. 

11. had two children, a son, who died in his 
infancy, & a daughter who attained twenty-one, 
but died intestate in the lifetime of II., leaving 
children : — Held : in the events which happened, 
the personal estate belonged to the personal repre- 
sentative of the daughter of IJ., k the real estate 
vested in her heir-at-law. — Hutchinson v . 
Stephens, Hutchinson v. Green (1836), 1 Keen, 
240 ; 48 E. R. 298. 

Annotation : — Refd. lie Pollard’s Estate (1863), 3 De G. J. 

& Sm. 641. 

9284. .] — Testator gave £7,000 in trust for 

life, & after her decease, for her husband for life, 
&, after his decease, for his nephew k nieces, the 
children of his sister who should be then living. 


The husband died leaving five children by his wife ; 
then one of the children died, & afterwards, the 
wife : — Held : the deceased child took a vested 
interest in one-fifth of the fund. — Archer v, Jegon 
(1837), 8 Sim. 446 ; Coop. Pr. Gas. 172 ; 6 L. J. 
Ch. 340 ; 1 Jur. 792 ; 59 E. R. 177. 

Annotations : — Consd. Gaskell r. Holmes (1844), 3 Haro, 438. 

Apld. Powis v. Matthews (1863), 11 W. It. 062. Consd. 

Heasman v. Pearse (1871), L. It. 11 Eq. 522. Apld. lie 

Milne, Grant v. Heysham (1887), 57 L. T. 828. 

9285. — — .] — Testatrix gave the interest of 
£500 to her sister, “ & at her death the £500 to be 
divided between her children, share & share alike.” 
The sister had three children at the death of 
testatrix, but on[y one survived her : — Held : the 
three children took vested interests. — Chaffers k 
Abell v. Abell (1839), 3 Jur. 578. 

Annotation Apld. Westwood v. Southoy (1852), 2 Sim. 

N. S. 192. 

9286. .] — Testator gave annuities to throe 

of his relations, k directed that, if the annuities 
were paid by the interest of money in the stocks, 
at the death of the different parties, the principal 
should be divided between the children of deceased. 
One of the annuitants had five children living at 
testator’s death ; but only one of them survived 
the annuitant : — Held : the capital of the stock 
which had been provided to answer the annuity 
did not vest in the surviving child, on the 
annuitant’s death ; but vested, on testator’s 
death, in all the children then living, as tenants in 
common. — Watson v. Watson (1840), 11 Sim. 73 ; 
59 E. R. 801. 

9287. .] — A legacy was bequeathed to A., 

which in case of her death was to devolve to her 
children, with a gift over in the event of their 
being also dead at her decease : — Held : the 
legacy was to be paid to A.’s children living at 
her decease, k her children who died in her lifetime 
took no interest in the legacy. — Currie v. Gould 
(1841), 4 Beav. 117 ; 10 L. J. Ch. 304 ; 49 E. R. 
283. 

Annotation : — Distd. Rider r. Wood (1855), 3 Eq. Rep. 1061. 

9288. .] — Testatrix gave an annuity of £50 

to her son-in-law, for his life, provided he remained 
unmarried, but if lie should marry, the annuity 
to cease ; & after his death or second marriage, 
whichever should first happen, she gave £1,000 
to be equally divided between her brother k 
sisters ; &, if they should not all be then living, 
she gave the share of him, her or them so dying 
to be equally divided between them, her surviving 
brother & sisters. Testatrix’s brother k sisters 
all died in her son-in-law’s lifetime, k he died 
unmarried : — Held : the brother k sisters took a 
vested interest in the £1 ,000 as tenants in common. 
— Peters v. Dippjlk (1841), 12 Sim. 101 ; 59 
E. R. 1069. 

9289. .] —Testator gave his residuary estate 

to his wife for life, k then to be divided into three 
shares, & he gave one-third between the children 
of his brother T., living at the death of his wife, 
one-third to his niece F., k the remaining one- 
third to his nephew & niece, T. & S. ; & in case 
such, any, or either of them should die, having 
left a child or children surviving them, he declared 
that the expectant’s share should go between his 
or her children. T.’s children all died in the 
lifetime of the widow, but some left children : — 
Held : the latter were entitled to the first-men- 
tioned one-third. — Garey v. Wiiittingham (1842), 

5 Beav. 268 ; 11 L. J. Ch. 334 ; 6 Jur. 545 ; 49 
E. R. 580. 

9290. .] — A. bequeathed to trustees certain 

leasehold property, in trust, to pay the rents to 
B. for life, & after B.’s death A. gave the leaseholds 
to the heirs & children of the body of B., lawfully 
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Begotten, whether males or females, equally 
between them, for all the residue of the term of 
years that should remain unexpired thereon at 
B.*s death. B. had ten children, some of whom 
died during her lifetime, Sc others survivod 
her : — Held : the respective personal representa- 
tives of the children who predeceased B. took 
equal shares in the leaseholds with the children 
who survived her. — Swan v. Bowden (1842), 11 
L. J. Ch. 155. 

9291. .] — Testator gave specific legacies to 

three of his nieces, daughters of his sister, by 
name, Sc the residue to his sister & her husband 
for their lives, subject to an annuity to A., Sc after 
the death of the parents Sc A., he directed tho 
residue to be “ divided equally between the 
daughters of his sister,” Sc which he bequeathed 
“ to his nieces.” There was a gift over, if no 
daughter of his sister should be then living. The 
sister had four daughters born at the date of the 
will, Sc another born after the testator’s death. 
Some only survived the tonants for life . — Held : 
the residue was divisible among all the nieces, & 
they took vested interests, subject to be divested 
in an event which had not happened. — LOCKER v . 
Bradley (1842), 5 Beav. 593 ; 6 Jur. 1098 ; 

49 E. K. 708. 

9292. .] — Testatrix bequeathed the residue 

of her funded property in trust for her niece for 
life, Sc, after her death, to be equally divided 
amongst all her children, whether sons or daughters, 
share <fc share alike : in case it should happen that 
there was but one child at the niece’s death, then 
to go to that one only child ; Sc in case of failure 
of issue, to go as the niece should appoint by her 
will. The niece had eleven children, three of 
whom died in her lifetime : — Held : all the children 
took vested interests, A, as more than one survived 
their mother, there was no divesting of interests. 

The rule is not to import, into an instrument, 
more of contingency than is expressed in it ; Sc 
as the event which testatrix contemplated, namely, 
that there might be only one child living at the 
death of her niece, has not happened, I am of 
opinion that the vested interests which the children 
took, were not divested by their dying in the life- 
time of their mother (Sitadwell, V.-C.). — 
Templeman v. Warrington (1842), 13 Sim. 267 ; 
00 E. B. 104. 

Annotations : — Apld. lie Firth, Loveridge v. Firth, [19141 

2 Ch. 38G. Consd. lie Stephens, Toinalin v. Tomalin’s 

Trustee, [19271 I Ch. 1. 

9293. .] — R. by his will directed his exors., 

after the death of his wife, to sell his real Sc personal 
estate, Sc to divide the produce thereof equally 
amongst ail Sc every the children of his brothers 
Sc sisters, Sc his wife’s brothers & sisters, share & 
share alike ; Sc in case of the death of any of the 
above-mentioned children, in the lifetime of his 
wife, leaving issue, then he directed his exors. to 

ay unto the issue of such child or children, his, 
er, or their parent’s share equally, share Sc share 
alike : — Held : such of the children, or the issue 
of such of the deceased children, of testator’s 
brothers Sc sisters & his wife’s brothers Sc sisters 
as died during the lifetime of his widow, the 
tenant for life, took no interest in the bequest. — 
Beck v . Burn (1844), 7 Beav. 492 ; 13 L. J. Ch. 
319 ; 2 L. T. O. S. 515 ; 8 Jur. 348 ; 49 E. R. 
1156. 

Annotations: — Distd. Gundry v. Plnnigor (1851), 14 Beav. 

94. Dbtd. Parker v. Sowerby (1853), 1 Eq. Rep. 217. 

Distd. Thompson v. Clive (1857), 23 Beav. 282. Dbtd. 

Adams v. Robarts (1858), 25 Beav. 658 ; Palmer v. 

Crutwell (1862), 8 Jur. N. S. 479. 

9294. .] — Residuary gift upon trust for 

testator’s wife for life, if she should so long con- 
tinue his widow ; &, from Sc after her death or 


marriage, upon trust to pay & divide the whole 
thereof equally amongst all and every testator’s 
nephews Sc nieces, share & share alike, within 
six months after they should become entitled 
thereto : — Held : the residuary share of one who 
died in the lifetime of the widow passed to his 
representatives. — Packiiam v. Gregory (1845), 4 
Hare, 396 ; 14 L. J. Ch. 191 ; 9 Jur. 175 ; 67 
E. R. 702. 

Annotation : — Reid. Smith v. Palmer (1849), 7 Haro, 225. 

9295. .] — Testator gave his residuary real 

Sc personal estate to trustees in trust to pay the 
rents, interest Sc dividends thereof, to his wife for 
her life, <fc, after her decease, to sell, convert into 
money, collect Sc get in same, Sc to pay Sc divide 
the moneys to arise therefrom, unto Sc equally 
between & amongst such of the children of his 
sisters, M., P., A., etc., as might be living at the 
time of the decease of his wife, Sc the issue of such 
of them as might be then dead, in equal shares Sc 
proportions, such issue only to take the share which 
their respective parents would have taken if living ; 
provided such children or issue should then have 
attained twenty-one, otherwise to pay to them 
the interest of their shares until they should 
attain that age, & then to pay them the principal. 
Testator’s wife survived him. Each of his sisters 
had several children. A child of M. died before 
testator’s wife, leaving children, Sc one of those 
children also died before testator’s wife : — Held : 
nevertheless, that one took a vested Sc transmissible 
interest in testator’s residuary estate. — Lyon v. 
Coward, Lyon v . Ball (1846), 15 Sim. 287 ; 15 
L. J. Ch. 460 ; 7 L. T. O. S. 385 ; 10 Jur. 486 ; 
60 E. R, 628. 

Annotations : — Distd. Southam v. Blake (1854), 2 W. R. 440. 

Consd. Hodgson v. Smithson (1856), 21 Beav. 354 ; lie 

Bennett's Trust (1857), 3 K. & J. 280. Apld. Harcourt v. 

Harcourt (1857), 26 L. J. Cb. 536 ; Penny v. Clarke (1859), 

John. 619. Distd. Crauss v. Cooper (1859), 1 John. & II. 

207. Consd. Re Wildman's Trusts (1860), 1 John. & H. 

299. Distd. Coo v. Bigg (1863), 1 New Rep. 536. ApPrvd 

Martin v. Holgate (1866), L. R. 1 H. L. 175. Refd. 

Lanphier v. Buck (1865), 34 L. J. Ch. 650 ; Heasman v. 

Poarse (1871), L. R. 11 Eq. 522 ; Re Yates, Bostock v. 

D'Eyncourt (1891), 64 L. T. 819. 

9296. .] — Residuary bequest in trust for A. 

for life, Sc, after her decease, to distribute 
“ between testator’s brothers & sisters, Sc such of 
their children as should be then living, the parents 
Sc children to be classed together, Sc to share in equal 
proportions ” : — Held : those brothers Sc sisters Sc 
children only who survived A. were entitled. Sc they 
took per capita . — Turner v. Hudson (1847), 10 
Beav. 222 ; 16 L. J. Ch. 180 ; 9 L. T. O. S. 215 ; 
50 E. R. 508. 

Annotation : — Distd. Cormack v. Copous (1853), 17 Beav. 

397. 

9297. .1 — Bequest of sums of Consols Sc £4 

per cent, annuities to testator’s wife for her life, Sc 
at her decease one-half of the produce of such 
sums to be received Sc divided amongst testator’s 
surviving brothers & sisters, Sc their issue, share Sc 
share alike : — Held : the brothers Sc sisters living 
at the death of testator took vested interests in the 
fund, liable to be divested by their death, leaving 
issue before the period of distribution ; Sc such 
issue took, by substitution, for their parents. — 
Shailer v. Groves (1847), 6 Hare, 162 ; 16 L. J. 
Ch. 367 ; 9 L. T. O. S. 311 ; 11 Jur. 485 ; 67 E. R. 
1124. 

Annotations : — Apld. Atkinson v. Bartrum (1860), 28 

Beav. 219. Consd. Re Fox’s Will (1865), 35 Beav. 163. 

Refd. Abbay v. Howe (1847), 1 De G. & Sm. 470. 

9298. .] — Testator bequeathed his residue 

in trust for his mother for life, remainder in trust 
for the children of his two sisters, in equal shares as 
tenants in common, & to be vested interests in the 
sons at twenty-one, Sc in the daughters at that age 



1078 


Wills. 


Sect. 20. — Vesting: Sub-sect. 3 9 E. ( c )♦] 

or on marriage ; & if any of them should die under 
age, or, as to the daughters, unmarried, then as to 
the original shares belonging to the children so 
dying & the shares to which they might become 
entitled under the now-stating trust in trust for the 
others of them, in equal shares, their exors., etc., Sc 
in case no child should live to attain a vested inte- 
rest in the trust funds, then in trust for testator’s 
next of kin. Testator then empowered the 
trustees, but during the life of his mother, with her 
consent, to apply the whole or any part of the 
principal trust moneys to which the children of 
his sisters should be entitled under the trusts 
thereinbefore contained for their advancement, 
notwithstanding they should be under age, or, as 
to daughters, unmarried ; Sc he directed that 
in case, at the death of his mother, any child who, 
under the trusts thereinbefore contained, might 
be entitled to any vested or presumptive share or 
shares of the trust moneys, should, if a son, be 
under age, or if a daughter, under age Sc unmarried, 
the trustees should pay the interest of their shares 
to his sisters for the maintenance of their children. 

Testator’s mother died a few months after him. 
His sisters had several children, some of whom 
were born after the death of his mother : — Held : 
the mother’s deatli was the period at which the 
shares vested, subject, however, to be divested, &, 
consequently, the afterborn children were not 
entitled to participate in the funds. 

It is necessary, however, to consider what testator 
there meant by the word “ vested/’ whether he 
used it in its strict technical sense, or whether he 
did not mean “ indefeasible ” {per Cur.). 

There are many cases which show that where 
gifts to children are not to take effect until a future 
period, all the children who come into esse before 
that period arrives, are to be let in {per Cur.). — 
Berkeley v. Swinburne (1848), 10 Sim. 275 ; 
17 L. J. Ch. 410 ; 12 Jur. 571 ; 00 E. R. 880. 
Annotations Consd. Taylor v. Frobisher (18.02), 5 De G. 

& Sm. 191. Distd. Rowland v. Tawney (1858), 20 Bcav. 

07. Consd. lie liaxter’B r J rnstfi (1804), 4 New Rep. 131. 

Apld. Amiytage t\ Wilkinson (1878), 3 App. Cas. 355. 

Expld. Re Emmet ’8 Entute, Emmet v. Emmet (1880), 

13 Ch. 1). 484. Consd. Re Stevens, Clark v. Stevens (1896), 

40 Sol. Jo. 296. Refd. Rc Morse’s Settlmt. (1855), 21 

Beav. 174; Re Coppard’s Estate, Hewlett v. Hodnon 

(1887), 35 Ch. 1). 350. 

9299. .]- — A.-G. v. Wilshere, Wilshere v. 

Harmood (1849), 13 L. T. O. S. 134. 

9300. .] — Bequest to H. for life, <fc after her 

decease, to testator’s four brothers Sc sister,” or 
such of them as should be then living ” equally ; 
Sc in case any of them should be then dead, then he 
bequeathed deceased child’s share to the children,” 
to be paid at the time before mentioned. The 
brothers & sister all died in the lifetime of II., 
one A. having had no children : — Held : the 
representatives of A. were entitled to his share, Sc 
all the children took, whether living at the death 
of H. or not. — Masters v. Scales (1850), 13 
Beav. 60 ; 15 L. T. O. S. 452 ; 51 E. R. 23. 

Annotations : — Reid. Barker v. Barker (1852), 5 l)e G. & Sm. 

753 ; Lamphier v. Buck (1865), 6 New Rep. 196. 

9301. .] — Testator gave personal estate to 

A. for life, & after her death, to all his, testator’s, 
children, with benefit of survivorship ; the sons 
to have their shares paid at twenty-one, the 
daughters’ shares to be settled on their marriage : 
— Held : the share of a daughter who married Sc 
died before the death of A. vested at twenty-one 
or marriage, & her administrator was entitled. — 
Pittman r. King (1851), 17 L. T. O. 8. 283. 

9302. .J — In the Goods of Duncan (1861), 

17 L. T. O. 8. 172 ; 15 Jur. 614. 

9303. .] — Bequest to A. for life, Sc after- 


wards equally between a number of persons by 
name, Sc in case of the death of any of them before 
A., their respective shares to go to their respective 
children, Sc in failure of children to the survivors : 
— Held : to entitle a child to take, it was not 
necessary that he should survive the tenant for 
life. 

I am of opinion, therefore, that in every case 
where testator specified some individual legatee, 
who was alive at the date of the will, but who had 
died before the tenant for life, Sc who left children 
who survived the tenant for life, that in all these 
cases, the children of that legatee are entitled to 
take the share which the legatee would have taken 
if then living (Romilly, M.R.). — Ive v. King 
(1S52), 16 Beav. 46 ; 21 L. J. Ch. 500 ; 20 L. T. 
O. S. 5 ; 16 Jar. 489 ; 51 E. R. 693. 

Annotations: — Consd. Ashling r. Knowles (1856), 3 Drew. 
593. Apld. Hodgson v. Smithson (1856), 21 Beav. 354. 
Consd. Re Faulding'e Trust (1858), 26 Beav. 263. Apld. 
King v. Cleaveland (1858), 26 Beav. 26. Consd. Re 
Potter’s Trust (1869), L. R. 8 Eu. 52. Apld. Hobgen v. 
Neale (1870), L. R. 11 Eq. 48. Distd. Re Williams, Met- 
calf v. Williams, (1914] l Ch. 219. Reid. Re Porter’s 
Trust (1857), 4 K. & J. 188 ; Cambridge v. Rous (1858), 
25 Beav. 409 ; Lorlng v. Thomas (1861), 5 L. T. 269 ; 
Wilmot v. Flowitt (1865), 11 Jur. N. S. 820 ; Re Han- 
nam, Haddelsey v. Hannam (1897), 66 L. J. Ch. 471 ; 
Re Schnadhorst. Sandkuhl v. Schnadhorst, [1901] 2 Ch. 
338 ; Re Kirk, Wethey v. Kirk (1915), 85 L. J. Ch. 182. 

9304. .] — W. bequeaths the residue of his 

real Sc personal estate, directed to be converted, in 
trust, for M. for life, Sc then upon trust to pay the 
interest, etc., unto Sc between his two grand- 
children E .AG. during their respective natural 
lives in equal shares, Sc after their decease unto 
Sc between all & every their child & children in 
equal shares ; & if no child, to testator’s legal 
personal representatives. There being several 
children, four of whom died before the death of the 
survivor of testator’s grandchildren, upon the 
question what was the period of division : — Held : 
the children took equally vested interests on the 
death of the tenant for life. — P earce v. Edmeades 
(1854), 2 W. R. 672. 

9305. / — Be Bennett’s Trust, No. 9205, 

ante. 

9306. .] — Testator gave his residuary per- 

sonal estate to trustees to pay the interest to his 
wife for life, Sc after her decease he gave four-sixths 
of the capital to each of his four brothers Sc sisters 
& in case of the death of any or either of the said 
legatees in his lifetime, the sixth part of him or her 
so dying to go to his or her children. He then 
gave the remaining two-sixths to the children of a 
deceased brother Sc sister ; provided always, that 
in case of the death of any or either of his legatees 
before their respective shares should have become 
vested, the shares or share of him or her so dying 
was to sink into the residue, Sc go to the survivors 
as if the legatees so dying had not been named or 
had never existed. One of the legatees survived 
testator, but died in the lifetime of his widow, the 
tenant for life : — Held : her representatives were 
not entitled to her share, but it sunk into the 
residue as if she had not existed. — Re Morris 
( 1857), 26 L. J. Ch. 088 ; 5 W. R. 423. 

9307. .] — Under a trust for A. for life, “ Sc 

after her decease, to be divided equally between her 
younger children ” : — Held : (1) the children took 
vested interests at their births ; (2) the character 
of “ younger child ” was to be determined at the 
period of vesting, Sc not that of distribution. — 
Adams v. Robarts (1858), 25 Beav. 058 ; 53 E. R. 
788. 

Annotation : — Generally, Retd. Domvilo v. Wilmington 
(1884), 26 Ch. D. 382. 

9308. .] — Testator by his will bequeathed 

to each of his five daughters £400 per annum, to be 
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payable during their natural lives, So after their 
respective decease he gave the same to their 
children respectively, share So share alike, such 
children not to be entitled to more than their 
deceased parent’s share ; & in case any or either 
of his daughters should die without issue, he 
directed such annuity to cease So fall into the 
residue of his estate : — Held : no interest vested 
in the children of daughters who died in the life- 
time of their parents. — Hedges v. Harpur, 
Hedges v . Blick (1858), 3 De G. & J. 129 ; 27 
L. J. Ch. 742 ; 32 L. T. O. 8. 67 ; 4 Jur. N. 8. 
1209 ; 6W.R. 842 ; 44 E. R. 1218, L. JJ. 

Annotations : — Reid. Mansergh v. Campbell (1858), 3 De G. 

& J. 232 ; Lett v. Randall (1860), 2 De G. F. & J. 388 ; 

Hill v. llattey ( alias Potts) (1862), 2 John. & II. 634 ; Re 

Birks, Kenyon v. Blrks (1899), 68 L. J. Oh. 319. 

9309. -.] — (1) Testator devised freeholds & 
leaseholds on trust for his widow for life, with 
remainder to his niece for life, So afterwards on 
trust for all So every the niece’s children, “ the 
children to become beneficially interested on the 
death of their parent ” : — Held : the children 
took vested interests at their births. 

(2) Bequest of £2,000 in trust for A. for life, So 
from So after her decease “ to convey, transfer 
So assure ” it unto all So every the child So children 
of A : — Held : A.’s children took vested interests 
at their births. — M‘Lachlan v . Taitt (1860), 28 
Beav. 407 ; 54 E. R. 422 ; on appeal, 2 De G. F. So 
J. 449, L. C. 

Annotations : — As to ( 1 ) Apld. Re Orlebar’s Sottlmt. Trusts 

(1875), L. R. 20 Eq. 711. Refd. Re Jobson, Jobson v. 

Richardson (1889), 44 Ch. D. 154. 

9310. .]— -Testator bequeathed his residue 

to his widow for life, with remainder to his nephews 
So nieces living at her decease. So he substituted 
their children for any who should die in her life. 
But if any of the nephews So nieces should die in 
the life of the wife without having any child “ then 
living,” lie directed his share to go to the survivors 
of the nephews So nieces. A nephew died without 
children, in the life of the widow : — Held : his 
share did not go to the survivors at his death, 
but the survivors at the death of the widow. — 
Essex v. Clement (1801), 30 Beav. 525 ; 54 E. K. 
993. 

9311. .] — Testator gave his daughter a 

life annuity of £50, So from So immediately after 
her death he bequeathed £1,000 unto her children, 
share So share alike, payable twelve months after 
the daughter’s death. This was payable exclu- 
sively out of testator’s real estate : — Held : those 
children alone of the daughter who survived her 
participated in the £1,000 . — He Cartledge (1861), 
29 Beav. 583 ; 54 E. R. 754. 

9312. .] — Testator directed that all his 

property at death of his wife should be sold So 
divided between his children nominatim “ or such 
of them as shall be living at my decease So issue of 
such as shall have died in my lifetime or the 
lifetime of my said wife ” : — Held : class to take 
it was unascertained till the death of the widow. — 
Stevens v . Hale (1862), 2 Drew. So Sm. 22 ; 6 
L. T. 453 ; 10 W. R. 418 ; 62 E. R. 529. 

Annotations : — Mentd. Humphreys v. Humphreys (18C7), 

L. R. 4 Eq. 475 ; Cock v. Cock (1873), 28 L. T. 627 ; 

Ralph v . Garrick (1879), 11 Ch. D. 873. 

9313. .] — Testator by his will gave to “ all 

So every the child So children of his daughter who 
should be living at the time of her decease ” 
distributive shares of the proceeds of his real So 
personal estate, to be paid to So become vested in 
“ such child or children ” in favour of sons at 
twenty-one So of daughters at twenty-one or 
marriage ; but if such times of payment should 
happen in the lifetime of his daughter So her hus- 


band, or the survivor, then, after the decease of 
such survivor, the shares of “all So every such 
children or child ” to be vested So transmissible 
on their attaining twenty-one, or marriage, al- 
though such respective times should happen before 
the decease of the survivor of his said daughter So 
her husband. The daughter died in the lifetime 
of the husband. There were four children of the 
marriage ; three survived the husband. One died 
having attained twenty-one, before the death of 
the daughter : — Held : the property was divisible 
in fourths ; So the child dying before either of his 
parents took a vested interest in one-fourth, &, as 
such, was payable to his representative. — Dalton 
v. Hill (1862), 6 L. T. 446 ; 10 W. R. 396. 

Annotations : — Refd. Jackson v. Dovor (1864), 10 L. T. 489 ; 

Re Knowles, Nottage v. Buxton (1882), 51 L. J. Ch. 851. 

9314. .J — Testator by his will, after certain 

legacies So bequests, as to a sum of £400 directed 
his exors. to invest, raise So pay the dividends, etc., 
to his son R. for life, “ So after his decease upon 
further trust to pay or assign the principal sum of 
£400, with the accruing dividends or interest 
thereof, on the securities in which the same had 
been invested, unto his sons J., W., So B., So his 
daughter M., to be equally divided between them, 
share So share alike, or such of them as should be 
living at the time of the decease of R., So the issue 
of such of them as should be then dead leaving 
issue, such issue to take no greater or other share 
or shares than his, her, or their respective parent 
or parents would have been entitled to if living.” 
The three sons So the daughter died before the 
tenant for life. He died on Apr. 6, 1863. Each 
of the sons left children. The daughter died 
without issue : — Held : the legacy vested in 
fourths ; the children of the three sons took one- 
third each as joint tenants, So the personal repre- 
sentatives of the daughter took the other fourth. — 
Re Blackwell’s Trusts (1864), 11 L. T. 335. 

9315 . .] — Testator having devised the whole 

of his real & personal estate to trustees, whom he 
appointed his exors., concluded his will as follows : 
“As to, for & concerning the residue of my estate So 
property, both real So personal, in trust to pay unto 
my nephews & nieces then living ” ( i,e . at the 
death of a tenant for life) “ viz., R. R. B., W. R. B., 
A. B., E. II., E. W., E. B., the children of R. R. S. 
(lately deceased), the father’s part or share, M. J., 
So W. It., by equal share So share alike.” W. R. B. 
survived testator So died in the lifetime of the 
tenant for life : — Held : the above was a gift not 
to individuals, but to a class, the members of which 
were not ascertained until the death of the tenant 
for life ; hence, the share of W. R. B. was not 
undisposed of, but was divisible with the rest of 
the fund amongst the nephews So nieces who wero 
living at the death of the tenant for life. — Ireland 
v. Trembath (1865), 12 L. T. 630 ; 11 Jur. N. 8. 
479. 

9316. .] — I must, however, observe, with 

reference to this point, that there are cases where, 
although the gift to the issue, or children, is an 
original gift, testator has by his language pre- 
cluded children from taking who did not survive 
their parent. Thus if the gift had been to such 
of the nephews So nieces as should be living at the 
happening of a certain event, So to the issue of 
such of the nephews So nieces as should have 
previously died leaving issue ; those words would 
be a sufficient indication of testator’s intention, 
that such children only as were left by their 
parent, that is, as survived their parent, should 
take (Kindersley, V.-C.). — Lanphier v . Buck 
(1865), 2 Drew. So Sm. 484 ; 34 L. J. Oh. 660 ; 12 
L. T. 660 ; 11 Jur. N. S. 837 ; 62 E. R. 704 ; 
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sub nom. Lamphier v. Buck, 6 New Bep. 190 ; 13 
W. R. 7G7. 

Annotations : — Consd. lie Smith's Tmst« (1878), 7 Ch. D. 

065. Refd. Beardsley r. Beynon (1805), 12 L. T. 698 ; 

He Turner (1865), 2 Brew. & Sm. 601 ; Jte Morrlcks' Trusts 

(1866), L. It. 1 Eq. 551 ; lie Orton’s Trust (1866), L. It. 

3 Eq. 375 ; Hurry r. Hurry (1870), L. It. 10 Eq. 346 ; 

Heasman v. Bourse (1871), L. It. 11 Eq. 522 ; Burt v. 

Hellyer (1872), L. It. 14 Eq. 160 ; He Flower, Matheson v. 

Ooodwyn (No. 2) (1890), 62 L. T. 677 ; He Woolley, 

Wormald t\ Woolley, (1903) 2 Ch. 206. 

9317. .] — Testator gave real estate to 

trustees upon trust for his eldest son for life, 
with remainder to his issue, with a like devise to 
his second son, & in the event of the failure of 
such issue, which occurred, upon trust to sell A 
divide the proceeds equally amongst such of his 
five daughters (by name) as should be living at 
the decease of the survivor of his sons, A the 
children, grandchildren, A issue of such of his 
daughters as should then happen to be dead, such 
children, grandchildren, A issue respectively to 
take equally the share which their parents respec- 
tively would have been entitled to if then living, 
with a trust for maintenance. All testator's 
children survived him, but the two sons died 
without lawful issue, the survivor outliving all 
his brothers A sisters except one sister. The 
estate was sold. Several of the sisters had issue, 
but only three of such issue survived the surviving 
son : — Held : the three grandchildren who sur- 
vived the surviving son took each a share of their 
parent’s share, with the representatives of those 
who predeceased him, one share of the whole 
fund for each class of grandchildren, taking per 
stirpes. — lie Orton's Trust (1800), L. R. 3 Eq. 
375 ; 36 L. J. Ch. 279 ; 10 E. T. 146 ; 15 W. R. 
251. 

9318. .] — Gift “ to A. & B. equally for life, 

A after their death in trust for, A to the use of all 
A every, the child or children of A. A B., both or 
either of them, if more than one, share A share 
alike, A until the youngest should attain twenty- 
one " : — Held : on the death of A. his children 
living at his death were entitled in equal shares 
to his moiety of the rents A profits until the 
youngest of the children of A. A B. had attained 
twentv-one. — P rankerd v. Baker (1866), 14 
L. T. 11. 

9319. .] — \1) Testator bequeathed the 

residue of his property in trust for his two 
daughters, in moieties, for their respective lives, 
A after their decease, if they or either of them 
should leave issue, in trust to pay, etc., the share 
of such deceased daughter or daughters unto such 
her or their issue, share A share alike if more than 
one : — Held : the interests taken under the will 
by the children of testator’s daughters were con- 
tingent on their surviving the respective tenants 
for life. 

(2) One of testator’s daughters had three sons 
who predeceased her, A one daughter the 
petitioner, who survived her : — Held : petitioner 
A her assigns were solely entitled to the moiety 
bequeathed to petitioner's mother A Her issue. 
— Re Watson’s Trusts (1870), L. R. 10 Eq. 36 ; 
39 L. J. Ch. 770 ; 18 W. R. 642. 

Annotation : — As to (1) Refd. Troharne v. Layton (1875). 

L. 11. 10 Q. B. 459. 

9320. .] — Testator left by will to his wife 

a life interest in his real, leasehold, A personal 
estates, with permission to consume such portions of 
the latter as are consumable by nature. He also 
required her to maintain A educate their children. 
On the death or re-marriage of his widow he left 
his real A leasehold estates, A such personal estate 
as was then unconsumed, to his children in equal 


shares, their exors., administrators, A assigns, 
with a proviso that, if all A every his children died 
before obtaining a vested interest under the will, 
the property should go in equal shares to his then 
next A nearest of kin, A the then next A nearest 
of kin of his wife. Testator’s only child survived 
him, but died in liis mother's lifetime A previous 
to her remarriage : — Held : the child did not 
attain a vested interest under the will, A adminis- 
tration must be granted to the next of kin of 
testator. — G reeniialgh v. Bates (1870), E. R. 2 
P. A D. 47 ; 39 L. .7. P. A M. 44 ; 22 E. T. 764 ; 
34 .T. P. 519 ; 18 W. R. 710. 

9321. .] — Testator gave his residuary 

personalty to a niece for life, A directed his trustees 
after her decease to pay A divide it unto A amongst 
all A every the children of his niece who should be 
living at the time of her decease, if more than one, 
equally ; A if only one, then wholly to such only 
child, “ the same to be a vested interest in him or 
them respectively on their respectively attaining 
the age of twenty -one years, but not to be trans- 
ferred until after the decease of my niece,” with 
maintenance clauses : — Held : the representatives 
of children of the niece who attained twenty-one, 
but died in her lifetime, took no share, for the 
words “ but not to he transferred until after the 
decease of my niece ” were not contradictory to 
the previous expression confining the class to 
children who survived the niece, A being in any 
view of the case surplusage could not be held to 
modify the definition of the class. Semble : the 
representath es of children surviving the niece A 
dying under twenty-one, would have taken. — 
Williams v. Haytiioune, Williams v. Williams 
(1871), 0 Ch. App. 782, E. C. 

Annotation : — Apld. Simpson v. Peach (1873), L. B. 16 Eq. 

208. 

9322. .] — Testator gave a real estate to 

his son T. for life, with remainder to his children 
in tail, with cross remainders as to original A 
accruing shares, A failing such issue of T., ” in 
trust for my other children equally A the heirs of 
their respective bodies, as tenants in common, or 
if there be only one of my children then living, 
in trust for that child only, A the heirs of his 
or her body,” with cross remainders as to original 
A accruing shares. Similar gifts of other real 
estates were made to live other children ; A 
testator gave personalty on trusts for the children 
A issue, corresponding with the devise of the real 
estates, A the will contained a clause substituting 
the issue of any child dying in testator’s lifetime 
for the parent. One of the other children died 
without issue before T., who also died without 
issue, A the personal representatives of such child 
claimed a share of the personalty of which T. was 
tenant for life :—Hcld : the limitation was to be 
read “ in trust for my other children who, or the 
issue of whose bodies may be then living as tenants 
in common in tail, A if only one, for that one, A 
the heirs of his or her body ” ; A the representa- 
tives of the child, who had previously died without 
issue, took nothing. — Cooper v. Macdonald 
(1873), E. R. 16 Eq. 258 ; 42 E. J. Ch. 539 ; 28 
L. T. 093 ; 21 W. R. 833. 

Annotations : — Apld. He Walker’s Estate, Church i\ Tyacke 

(1879), 12 Ch. D. 205. Consd. He Firth, Lovertdfire r. 

Firth, (1914) 2 Ch. 386. Refd. Stevenson v. Masson (1873), 

L. R. 17 Eq. 78 ; Askew r. Askew (1888), 57 L. J. Ch. 629 ; 

He Beaumont, Bradshaw v. Packer, [1913] 1 Ch. 325 ; He 

Campbell's Trusts, Public Trustee v. Campbell, (1922] 1 Ch. 

551 ; He Arnell, He Edwards, Prickott v. Prickett, (1924] 

1 Ch. 473. Mentd. Crichton v. Crichton (1895), 13 It. 

770. 

9323. .] — Where there is a testamentary 

ift to such of a class as might be living at the 
eath of a tenant for life, & the issue of such of 
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them as might be then dead “ leaving issue,” the 
issue of such members of the class as die leaving 
any issue will take whether they survive their 
parent or not . — Re Smith’s Trusts (1878), 7 
Ch. D. 663 ; 47 L. J. Ch. 265 ; 26 W. R. 418. 

Annotation : — Reid. lie Woolrlch, Harris v. Harris (1879). 

27 W. R. 429. 

9324 . .] — Testator, by his will, gave real 

property to trustees, upon certain trusts during 
the lives of his two sons W. A T. A the life of the 
survivor, A from A after the decease of the 
survivor upon trust to sell A “ to pay A divide 
the money arising therefrom unto A amongst all 
A every the child A children of W. A T. A the issue 
of such of them as should be then dead, share A 
share alike, such issue taking only the part or 
share of his, her, or their deceased parent ” : 
Held : two children of W. A T. who were living 
at testator’s death, but died without issue before 
the period of distribution, had vested shares in 
the proceeds of sale, which passed to their repre- 
sentatives. 

Where property is once vested under a dis- 
position in a will, the ct. will not divest it . . . 
without the existence of strong grounds for so 
doing without the clearly expressed intention of 
testator so to do (Fry, J.). — Re Wood, Moore v, 
Bailey (1880), 43 L. T. 730 ; 20 W. R. 171. 

9325 . .J — Testator gave £4,000 to trustees 

upon trust to pay the income to his daughter, A., 
for life, A at her death to pay A divide the same 
between the children of A. in equal shares, who, 
being sons, should attain twenty-one, or, being 
daughters, attain that age or be married, & if 
only one child, then wholly to him or her ; if no 
child who should live to attain a vested interest, 
then over. A. had issue one child, who died an 
infant, unmarried : - Held : the child of A. did 
not take a vested interest in the £1,000 . — Re 
Fletcher, Dor# r. Fletcher (1885), 53 L. T. 
813 ; 34 W. R. 20. 

9326 . .] — Testator bequeathed a fund upon 

trust for a widow for her life or until she should 
marry again, & directed his trustees from A 
immediately after her decease or marrying again 
to stand possessed of the fund, upon trust to pay 
A divide the same equally between all her children 
“ living at the time of their mother’s decease ” A 
the issue of any deceased child, such issue taking 
the parent’s share. The widow married again : — 
Held ; thereupon her children took immediate 
vested interests.- Re Tucker, Bowchier v. 
Gordon (1887), 56 L. J. Ch. 440 ; 56 L. T. 118 ; 
35 W. R. 344. 

Annotation Apld. lie Warner, Watte v. Silvey, [1918] 1 Ch. 

308. 

9327 . .] — Testator by his will dated in 
Feb. 1854, left the entire residue of his property, 
which was principally realty, to his trustees therein 
named, “ In trust for the benefit of my dear wife 
during her lifetime, at her death to be equally 
divided among our children, Thomas, James A 
Mary Hamilton, to take what would have been 
their mother’s share, A any other of ray grand- 
children to represent their parents in similar 
circumstances.” 

Testator died in Dec. 1856, leaving seven 
children. His widow died in Apr. 1 889. Thomas, 
James A Mary Hamilton named in the will were 
grandchildren of testator, A their mother, testator’s 
daughter, was dead at the date of the will. Three 
other children of testator died in the interval 
between the date of his death A the date of the 
death of his widow. The question was, what in 
the> events which had happened was the true 
construction of the devise A bequest of the residue 


of the testator’s real A personal estate : — Held : 
the words “ in similar circumstances ” afforded 
no ground for disturbing the well-settled rule that 
where the period of distribution was the death of 
the tenant for life, A the gift was one among a 
class of persons, then the share of any one dying 
in the lifetime of the tenant for life went over. 
Therefore, the children of testator who died after 
his death A before the death of his widow did not 
take vested or indefeasible interests in testator’s 
estate ; but the interests of such children so dying 
were devised A bequeathed to their children by 
the concluding clause in the will. — Re Miles, 
Miles v. Miles (1889), 61 L. T. 359. 

9328. .] — Testator bequeathed to his three 

daughters, in equal shares, the life-rent of a sum 
of £36,000, to be invested within five years after 
his decease. Until the investment was made, he 
bequeathed to each daughter an annuity of £200. 
In the event of a daughter dying, without leaving 
issue, her life rent interest was to accrcscc to her 
surviving sister or sisters, whilst the capital of the 
share life-rented by her lapsed into residue. In 
the event of her leaving issue, the trustees were 
directed “ to divide equally amongst the issue of 
each of my daughters ” one-tliird of the sum 
directed to be invested. Mrs. M., one of the 
daughters, died in Mar. 1895, leaving surviving 
two daughters. Mrs. M. had had also a son A a 
daughter, Mrs. 11., who predeceased her childless, 
but died after testator. The question was whether 
the representatives of the predeceasing issue were 
entitled to a share of the capital appointed to be 
divided amongst Mrs. M.’s issue : — Held : all the 
children of Mrs. M. were entitled to share equally 
in the division of the fund in which their mother 
had a life interest. 

It is an elementary principle on the construction 
of wills that a gift to a class after a life interest 
or life rent includes all the persons within the 
description of the class who were alive at testator’s 
death or have come into being during the lifetime 
of the life tenant. 1 think it is equally clear that 
when the gift is made to depend on the happening 
of a contingency that contingency is not imported 
by implication into the description of the class 
so as to confine the gift to those members of the 
class who survive the contingency (Lord Davey). 

Although the bequest may be dependent on a 
contingency this will not necessarily prevent the 
vesting. The time at which the contingency 
happens in a bequest to a class does not determine 
the vesting in the individuals comprising the 
class. If the contingency should apply to the 
individual A relate to his capacity to take, as for 
example a bequest left subject to the condition 
that the legatee should attain the age of twenty- 
one years, there can be no vesting till he or she 
shall reach that age, but where the contingency 
applies to a class A not as a condition of the 
capacity of the legatee to take, the contingency is 
not to be imported into the constitution of the 
trust so as to suspend vesting till the death of the 
life -renter (Lord Shand). — Hickling v. Fair, 
[1899] A. C. 15 ; 68 L. J. P. C. 12, H. L. 

Annotations : — Apld. Re Walker, Dunkerly v. Hewerdine, 

[1917 J 1 Ch. 38. Consd. Re Stephens, Tomalin v. Tom&lin’s, 

Trustee, [1927] 1 Ch. I. 

9329. .] — Testator gave a share of his 

residuary estate to each of his two daughters for 
their respective lives, A after their deaths their 
respective shares “ to be equally divided between 
their respective children or legal representatives ” : 
— Held : (1) “ representatives ” meant the repre- 
sentatives of the tenants for life A not those of the 
children ; the addition to the gift to the children 
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of the words “ or legal representatives ” did not 
operate as a divesting clause, but constituted an 
alternative gift to arise only in the event of there 
being no child that took a vested interest ; Sc 
consequently all children of the daughters who 
survived testator, or were born after his death, 
took vested interests notwithstanding that they 
might not have survived their respective mothers. 

(2) The objects among whom such real or 
personal estate becomes ultimately distributable 
are the children who may be living at the period 
of distribution & the representatives of such as 
may have died before that period, having survived 
testator. — lie Roberts, Percival v. Roberts, 
[1903] 2 Ch. 200 ; 72 L. J. Ch. 597 ; 88 L. T. 505. 

9330 . .] — Be Goldney, Be Dighton, 

Clarke v. Dighton (1911), 130 L. T. Jo. 484. 

9331. — — — .] — A gift upon trust for the daughter 
of testatrix for life, <fc after her death “ upon trust 
for her child, if only one, or her children in equal 
shares if more than one, & the issue of any deceased 
child or children, such issue being born in the life- 
time ” of the daughter, does not confer any 
interest on a daughter who died before the death 
of the tenant for life, a spinster. — Be Shaw, 
Willi AM8 v. Pledger (1912), 66 Sol. Jo. 380. 

9332 . .] — Be Firth, Loveridge v. Firth, 

No. 9665, post . 

9333. .] — Testator by clause 7 of his will 

directed that the trustees therein named should 
stand possessed of his residuary estate in trust to 
pay out of the income certain annuities to his wife 
Sc children, & that immediately after the decease 
of his wife they should stand possessed thereof in 
trust for all his said children in certain pro- 
portions. Clause 8 provided as follow : “ if any 
child shall die in my lifetime or after my decease 
leaving a child or children who shall survive me 
then Sc in every such case such last-mentioned 
child or children shall take, Sc if more than one 
equally between them the share which his or her 
or their parent would have taken of & in the 
residuary trust funds if such parent had survived 
me ” : — Held : the provided shares of the residuary 
estate vested in the children of testator from his 
death, but in the event of the death of any child 
before the death of testator’s widow, which was 
the contemplated period of distribution, the 
vesting of that child’s share was subject to de- 
feasance in favour of his or her child or children. — 
Ward v. Brown, [1916] 2 A. C. 123 ; 85 L. J. 
P. 0. 183 ; 113 L. T. 929 ; 31 T. L. R. 545, P. C. 

9334 . .] — Testator devised & bequeathed 

his residuary estate to his trustees upon trust to 
pay the income thereof to his widow, now dead, 
for life Sc after her death to divide the same 
equally between his seven children, whom he 
named, during their respective lives, & from Sc 
after the death of any child whether in his life- 
time or. after his decease to hold one-seventh of 
the capital of his estate to the income of which 
such child should have been entitled, or in the case 
of a child predeceasing him such share as would 
have accrued to such child under the will if he or 
she had survived testator upon trust for the 
“ personal representatives ” of that child : — 
Held : the words “ personal representatives ” 
must receive their ordinary meaning of “ exors. 
or administrators,” & on the death of the widow 
the seven children became absolutely entitled to 


their respective shares in testator’s residuary 
estate . — Re Brooks, Public Trustee v. White, 
[1928] 1 Ch. 214 ; 97 L. J. Ch. 88 ; 138 L. T. 437 j 
sub nom . Be Brooks, Public Trustee v. Wright, 
72 Sol. Jo. 17, C. A. 

JF. Bequests Postponed until Youngest Beneficiary 

Attains Specified Age . 

(a) Bequests to Individuals . 

9335. Whether bequest vested or contingent.]-— 

Testator devised a copyhold estate to trustees, in 
trust to pay the rents to his wife until his youngest 
child attained twenty-one, she maintaining his 
children until that event ; Sc when Sc as soon as 
that event should happen, upon trust to pay one- 
fiftli of the rents to his wife for life. He then gave 
the remaining four-fifths separately to his four 
daughters, nominatim , for life, with remainder to 
their respective children ; Sc it was his will that if 
any of his children should die without issue that 
the share of her so dying should go to the children 
of such of his daughters as should leave issue ; 
but in case all his daughters should die without 
leaving lawful issue, then he devised all his said 
real Sc personal estate unto his brothers Sc sisters ; 
he subsequently devised the one-fifth given to the 
wife for life in a similar manner. A., one of the 
daughters, died without issue before the youngest 
attained twenty-one : — Held : the shares vested 
on the youngest attaining twenty-one ; the gift 
over was only of vested shares, & therefore there 
was an intestacy as to the one-fifth intended for 
A. — Bastin v. Watts (1840), 3 Beav. 97 ; 4 Jur. 
791 ; 49 E. R. 38. 

Annotation :-~Consd. Re Green's Estate (1800), 1 Drew. & 

Sra. 68. 

933$. .] — Parkin v. Knight, No. 10013, 

post 

9337. .] — Testator gave a legacy to trustees 

for tho maintenance of A. Sc B. during their 
minority, “ Sc when Sc so soon as the youngest 
child should have been born twenty-ono years,” 
to “ pay & divide ” it between them, if they 
should then both be living. But if either of them 
should be then dead, then he gave his moiety over 
to other persons. They both died before the 
youngest would, if living, have attained twenty- 
one, but A., the eldest, had attained that age : — 
Held : A. took a vested interest. Sc his repre- 
sentatives were entitled to a moiety . — Be Smith’s 
Will (1855), 20 Beav. 197 ; 24 L. J. Ch. 466 ; 24 
L. T. O. 8. 322 ; 1 Jur. N. 8. 220 ; 3 W. R. 277. 

9338. .] — Testator by his will gave a certain 

sum to trustees, upon trust to jdace out at interest 
Sc continue same “ until his youngest child F. 
should attain the age of twenty-one years,” with 
trusts for maintenance, etc., of his children 
generally, “ Sc when Sc as soon as his said 
youngest child F. should attain the age of twenty- 
one years, upon trust to call in Sc divide the same 
amongst certain persons in certain proportions,” 
& if his wife were then dead, then “ amongst all 
Sc every his children that should be then living in 
equal shares ; £200, as further part thereof unto 
his said son G., to whom he gave Sc bequeathed 
the same accordingly.” The trustees set apart 
the £200 Sc paid £50 part of it, to apprentice out 
G. G. afterwards in July, 1856, died before 
attaining twenty-one. The youngest child of 
testator F. attained her age of twenty-one years 
on Sept. 1 , 1840 : — Held : G. took a vested interest 


PART XVI. SECT. 20, SUB-SECT. 3. 

— F. (a). 

^ 9835 I. Whether bequest vest'd or 
f ontingent.) — Re Stttdman (1925), 27 


W. A. L. R. 37.— A US. 

9335 ii. .] — Scott v. Duncan, 29 

Or. 496.-— CAN. 

9335 ill. 


29 N. Z. L. R. 594.— N.Z. 

9335 Iv. .1 — Cattanacjh v 

Thom’s Executors (1858), 20 Dual. 
(Ot. of Sees.) 1206; 30 So. Jur. 710. — 
SCOT. 


.] — Re Bourunc (1909), 
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m the legacy, Sc as such it passed to his personal 
representative . — Re Lyman’s Trust (1860). 2 
L. T. 662. 

0339* .] — Testator devised his real estate 

to trustees, on trust to apply the rents towards 
the maintenance, etc., of his children until the 
youngest attained twenty-one, then upon trust 
to sell, & “ pay, share & divide ” the moneys 
between his children in manner following : One- 
fifth to W., one-fifth to T., one-fifth to 8. Sc two- 
fifths to J. 8. died an infant : — Held : her share 
was vested Sc passed to her representatives. — 
Cooper v. Cooper (1861), 29 Beav. 229 ; 3 L. T. 
800 } 7 Jur. N. 8. 178 ; 9 W. R. 354 ; 54 E. R. 
014. 

Annotation :—Con3&. Tie Lodwig, Lodwig v. Evans, [1916] 2 

Oil. 26. 

934-0. .] — Testator directed his trustees to 

apply the rents of a certain real estate towards 
the maintenance Sc education of his daughters, 
naming seven, until his youngest daughter should 
attain twenty-one. He then directed the property 
to be sold & the proceeds to be divided equally 
amongst his daughters, share Sc share alike ; but 
if any of his said daughters should die before his 
youngest daughter arrived at twenty-one years, 
her or their share or shares to be divided amongst 
his surviving daughters, share Sc share alike ; but 
if any of liis said daughters should marry & die 
before the said youngest daughter attained twenty- 
one Sc leave a child or children, it or they should 
receive their mother’s share equally among 
them. — Re Hunter’s Trusts (1865), L. R. 1 Eq. 
295. 

Annotation ;-Refd. Tie Hill to Chapman (1885), 54 L. J. Ch. 

595. 

9341. Effect of codicil giving gift over on 

failure of Issue.] — Where a testator gave an 
annuity to his widow till death or remarriage Sc 
created other fixed charges on his estate in favour 
of all his children during minority Sc of his 
daughters after attaining majority Sc directed that 
on his youngest child attaining majority his two 
sons if alive would become absolutely Sc inde- 
feasibly entitled to the residue of his estate share 
Sc share alike : — Held : the period of distribution 
thus plainly indicated was not postponed by a 


codicil which directed that in case all his children 
died without issue his brother should take the 
whole residue, Sc gave the trustee a discretionary 
power at any time to enhance the widow’s annuity. 
As regards the discretion it appeared to have been 
exercised, Sc the widow appeared to have consented 
that no further enhancement should be made. — 
Hordern v. Hordern, [1909] A. 0. 210 ; 78 
L. .T. P. C. 49 ; 100 L. T. 52 ; 25 T. L. R. 185, P. C. 

( b ) Class Gifts . 

9342. Whether bequest vested or contingent.] — 

Testator bequeathed to his wife the use of his 
furniture, etc., which he desired to be distributed 
among his children when the youngest attained 
twenty-one, at her Sc his exors.’ discretion ; such 
part to be reserved for her use as might be thought 
reasonable, Sc at her death to be distributed as 
above directed : — Held : those children who died 
before the youngest attained twenty-one did not 
take vested interests. — Ford v. Rawlins (1823), 
1 Sim. & St. 328 ; 1 L. J. 0. 8. Ch. 170 ; 57 E. R. 132. 

9343. .] — Testator devised as follows : “ I 

give all my personal leasehold rntges., Sc freehold 
estates, goods, ready money, chattels, where- 
soever Sc whatsoever to my brother, T., in trust 
for my nephew Sc nieces, J., A., M., Sc E., when the 
younger shall come of age, also, if my brother T. 
should have children then his children to have 
equal share with my four before mentioned 
nephew Sc nieces, he, my brother T., to pay for 
their education Sc maintain them, if any is wanted, 
he paying himself for any trouble he may be at, 
Sc he living at free cost in the house I now occupy 
keeping 8., my servant, if they can agree, Sc if not 
to give her one shilling per week for life ” : — Held : 
under this devise, the nephew Sc nieces of testator 
named in the will were entitled to the rents Sc 
profits of the estate when the youngest came of 
age, but in the event of any child or children 
being born to T. such child or children, if more 
than one, would be entitled to share equally with 
the other nephew Sc nieces, in the future rents Sc 
profits, from the time of their respective births. — 
Darker v. Darker (1833), 1 Cr. Sc M. 850 ; 3 
Tyr. 941 ; 2 L. J. Ex. Eq. 22 ; 149 E. R. 642. 


PART XVI. SECT. 20, SUB -SECT. 3. 

— F. (b). 

9342 i. Whether bequest vested or con- 
tingent.] — Higginbotham v. Barrett 
(1888), 14 V. L. R. 803.— A US. 

9342 ii. . ] — Testator gave his pro- 

perty to trustees upon trust, as Sc from 
his voungest son’s attaining 21 years 
(subject to certain legacies), to pay, 
transfer, convey & assign to his sonB in 
equal shares all his real Sc personal 
estate. The will contained a direction 
to the trustees to support, maintain Sc 
educate his said sons : — Held : the 
RonB took a vested, not a contingent, 
interest in the residuary estate. — 
Tyson v. Tyson (1891), 12 N. S. W. 
Eq. 73.— AUS. 

9842 ill. .] — Re Smith (1875), 

6 P. R. 282.— CAN. 

9342 iv. - — .] — Murphy v. Mason, 
22 Gr. 405.- CAN. 

9342 v. .] — Anderson t?. Bell, 

29 Gr. 452 ; 8 A. R. 531.— CAN. 

9342 vi. .] — Testator by Ills will 

f are all his property, real & personal, 
o his wife for life, Sc after her death, Sc 
on the arrival of the youngest child at 
the age of 21 years, tho property was 
to be equally divided amongst all his 
ohildren, the children of any deceased 
child to take the parent's share : — 
Held : the children being referred to as 
a class Sc not nominatively, as each 
respectively attained majority, their 
respective shares became vested : but 
any child who died short of that age 


took nothing. — Re Stainsby (1907), 
9 O. W. R. 839 ; 14 O. L. R. 468 - 

CAN. 

9342 vii. .]— Re Dicks (1909), 13 

O. W. R. 645 ; 18 O. L. R. 657.— CAN. 

9342 viii. .] — Testator directed 

his trustees to invest the sum of £1,000 
to apply the income for the benefit of 
the children of his daughter, M., during 
their respective minorities, & to hold 
the principal until the youngest child 
should attain the age of 21 years, & 
thereupon to divide it equally amongst 
such children then surviving of his said 
daughter : — Held : tho bequest of the 
principal was contingent so long as the 
youngest child was under age. — 
Conolly v. Brophy (1920), 54 I. L. T. 
41.— IR. 

9342 ix. .1 — St. Hill r. Price, 

28 N. Z. L. R. 152.— N.Z. 

9342 x. .] — Rc Osmond, Cum- 

mings v. Gallaway, 30 N. Z. L. R. 65. 

—N.Z. 

9342 xi. .]— ' When a gift to chil- 
dren on th ir attaining the age of 2 1 is 
introduce by the clause “ when Sc so 
soon as the youngest for the time being 
of my children shall have attained the 
age of 21 ” the effect of the intro- 
ductory words is to postpone not tho 
vesting of the interest but the transfer 
of possession, so that the interest of any 
ohild who attains the age of 21 will not 
be defeated by the death of such child 
before the youngest attains that ago. 
— -Craig v. Craig, [1919] N. Z. L. R. 


106.— N.Z. 

9342 xil. .]— Re Curtis, [1920] 

N Z. L. n. 178.— N.Z. 

9342 xiii. .]— Testator directed 

that on his youngest child attaining the 
age of 1 8 hia trustees should convert tho 
residue of his estate into cash, & divide 
the same among his children, share Sc 
share alike : — Jleld ; such share vested 
a marte testaioris. — Clark’s Trustees 
v. Hardik (1851), 14 Dunl. (Ct. of Sess.) 
141 ; 24 Sc. Jur. 59 ; 1 Stuart. 113.— 
SCOT. 

9342 xiv. .] — Maitland’s Trus- 
tees v.M'Dermaid (1861), 23 Dunl. (Ct. 
of Sess.) 732 ; 33 Sc. Jur. 372.— SCOT. 

9342 xv. .) — Playfair’s Trus- 
tees v. Hunter (1890), 17 R. (Ct. of 
Sess.) 1241 ; 27 Sc. L. R. 991. — SCOT. 

9342 xvi. .] — Ballantyne’s 

Trustees v. Kidd (1898), 25 R. (Ct. of 
Sess.) 621 : 35 Sc. L. R. 486 ; 5 S. L. T. 
322.— SCOT. 

9342 xvii. .] — Lawrie’s Trus- 
tees v. Lawrie (1905), 7 F. (Ct. of Sefcs.) 
910: 42 Sc. L. R. 693 ; 13 S. L. T. 246. 
—SCOT. 

9342 xvlii. .] — Allan’s Trus- 

tees v . Allan, [1918] 1 S. L. T. 76. — 
SCOT. 

9342 xix. .] — Black v. Black’s 

Executor, 21 S. C. 555 ; 14 C. T. R. 
761.— S. AF. 

9342 xx. .] — Estate Cato v. Es- 

tate Cato, [1915] App. D. 290. — S. AF. 
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Sect. 20. — Vesting : Sub-sect. 8, F. (b), (Sc G. (a).] 

9344. .] — Testator bequeathed certain sums 

of stock to trustees to pay £40 per annum to his 
daughter for life, & after her decease, “ to pay, 
assign, Sc transfer the sum of £1,000 stock equally 
amongst all Sc every the child & children of his 
daughter, share Sc share alike, to be paid Sc trans- 
ferred to them when Sc so soon as the youngest 
should attain his or her ago of twenty-one years.” 
At the death of testator, the daughter had four 
children, one of whom died before the youngest 
attained twenty-one ; the youngest only survived 
the daughter : — Held : the four children took 
vested interests in the stock. — Chaffers v. Abell 
(1839), 3 Jur. 577. 

Annotations: — Consd. Westwood v. Southey (1852), 2 Siin. 

N. S. 192. Refd. Shxim v. Hobbs (1856), 3 Drew. 93 ; 

Selby v. Whittaker (1877), 5 Ch. D. 239. 

9345. .] — Testator directed his trustees to 

invest the proceeds of his real Sc personal estate, 
& to accumulate the interest until the youngest 
child of his brother should attain twenty-one, Sc 
then to stand possessed of the trust fund Sc its 
accumulations, in trust for all the children of his 
brother who should be then living. The brother 
had seven children, <fc all of them w’ere living at the 
date of the will, Sc at testator’s death. All the 
children, except the second, died, Sc none of them, 
except the eldest, the second Sc the fourth attained 
twenty-one. The fifth was the last that died : — 
Held : the trust for accumulation did not con- 
tinue till the seventh child would have attained 
twenty-one, if living, but that it ceased on the 
death of the fifth child, Sc the second child then 
became entitled to the trust fund. — Evans v. 
Pilkington (1839), 10 Sim. 412 ; 59 E. R. 674. 

9346. .] — Testatrix gave one-third share of 

her property to the child of W., to be divided among 
them, with benefit of survivorship after the 
youngest should attain twenty-one. There were 
four children ; three attained twenty-one, Sc 
received their shares ; one of those three after- 
wards died, Sc then the fourth died under twenty- 
one : — Held : the share of such child dying under 
twenty-one should be divided equally between the 
two surviving children Sc the personal representa- 
tive of the child who died after attaining tw r enty- 
one. The shares ought not to have been paid till 
after the youngest child had attained twenty-one. 
— Murray v. Sampson (1839), 3 Jur. 359. 

9347. — — .] — Testator left all his real Sc personal 
property to trustees, to pay the interest to his 
daughter, for life, Sc after her death to pay the 
same towards the maintenance & education of such 
children as she should have, during their minority, 
Sc when the youngest should attain twenty-five, 
to divide the same equally between them ; but in 
case either of his daughter’s children should die, 
leaving any children, who should attain twenty- 
one, then to pay their shares to their children ; Sc 
after these trusts should be carried into execution, 
then the trustees were directed to convey, release, 
Sc assign all the freehold Sc leasehold estates to the 
heir or heirs, who should be legally entitled to the 
same ; Sc in case testator’s daughter should leave 
no children, or they should die under age, & un- 
married, then to pay Sc assign the interest, Sc rents 
Sc profits, to his next of kin : — Held : “ heir or 
heirs ” meant children of testator’s daughter ; & 

“ minority ” meant twenty-five, as distinguished 
from coming of age, Sc the children living at the 
death of the daughter took vested interests. — 
Milroy r. Milroy (1844), 14 Sim. 48 ; 13 L. J. Ch. 
206 ; 2 L. T. O. 8. 456 ; 8 Jur. 234 ; 60 E. R. 274. 

Annotations -Reid. Read v. Gooding (1856), 21 Bear. 478 ; 

Maddiaon v. Chapman (1859), 33 L. T. O. 8. 112. 


9348. .] — Devise to trustees in fee, upon 

trust to demise until testator’s youngest child 
attained twenty-one, & during the minority of 
such youngest child, to pay the rents to testator’s 
wife, for the maintenance of herself Sc children, 
Sc when Sc so soon as the youngest surviving child 
should attain twenty-one, to sell Sc divide the 
produce “ between Sc amongst testator’s wife Sc 
all his children who should be then living in equal 
shares”; Sc in case of the death of any child 
before the estates became saleable, his children were 
to take his share. The children all died under 
twenty-one without issue : — Held : the wife was 
entitled to the whole estate. — Castle v. Eate 
(1844), 7 Beav. 296 ; 3 L. T. O. S. 2 ; 8 Jur. 280 ; 
49 E. R. 1079. 

9349. .] — “ When my youngest child for 

the time being shall have attained the age of 
twenty-one years, then upon trust to pay, assign, 
Sc transfer the said residue of my personal estate 
unto all my children who shall be then living, Sc 
the issue of such of them as shall be then dead 
leaving issue,” etc . : — Held : from a former part 
of the w T ill, to mean, in the event of testator’s 
widow having married again, or having died 
before the youngest child attained twenty-one ; &; 
the youngest child, having attained twenty-one, 
Sc having died before the widow married again, 
did not take a vested interest, but her children took 
as tenants in common. — Ruffell v. Norman 
(1844), 4 L. T. O. S. 151 ; 8 Jur. 819. 

9350. .] — B. devised to E., G., Sc F., 

freehold estates, upon trust for his, testator’s, wife 
8., for her use during her natural life, Sc from Sc 
after her decease, in trust, that his said trustees, or 
the survivor of them Sc his heirs, should, in case 
his, the said testator’s wife, should die before his 
youngest child should attain the age of twonty- 
one years, receive Sc take the rents, issues Sc 
profits of the said freehold estates, Sc pay Sc apply 
the same for Sc towards for clothing, maintaining, 
educating, & bringing up of all Sc every his said 
children, until the youngest of them should arrive 
at the age of twenty-one years, then in trust, 
that they, the said trustees, Sc the survivor of them, 
should sell the said freehold estates, either publicly 
or privately, Sc should, by Sc out of the moneys 
to arise by such sales as aforesaid, in the first place, 
pay all the costs Sc expenses attending such 
sales, Sc then pay Sc divide the residue of such 
money unto Sc amongst all Sc every his, testator’s, 
sons Sc daughters that should then be living, 
share & share alike, as tenants in common, Sc not 
as joint tenants. All testator’s children attained 
twenty-one in the lifetime of S., testator’s widow : 
— Held : the class of children entitled to the shares 
were those living when the youngest child for the 
time being attained the age of twenty-one years ; 
the trust for sale was an absolute Sc not a con- 
tingent trust, Sc testator meant the time when 
the youngest child attained twenty-one as the 
time to pay the proceeds among all the children 
then living. — Bushell v. Nixon (1852), 19 L. T. 
O. 8. 28. 

9351. .] — Brocklebank v. Johnson, No. 

8905, ante. 

9352. .]— Testator, after directing payment 

of his debts, etc., gave specific legacies Sc an annuity 
to his wife during the time she should remain 
his widow, Sc charged same on his real Sc personal 
estate. He then made specific devises, Sc gave the 
residue of his property to his trustees to sell, Sc 
pay, Sc divide the proceeds among his children ; 
as to the specific devises bringing those into hotch- 
pot, subject to the annuity to his wife, share 
Sc share alike, provided that none of the children 
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should enter into the possession or enjoyment of 
his property until his wife died, or married again, 
or his youngest son attained twenty-one. Testator 
had ten children, four died infants in his lifetime, 
A one died after the youngest had attained twenty- 
one : — Held : the shares were vested of all that 
attained twenty-one, A were payable after pro- 
viding for the annuity, the income from that time, 
A the capital when the youngest attained twenty- 
one. — Fawthrop v. Craven (1855), 3 W. R. 275. 

9353 . .] — Bequest upon trust to pay & 

divide equally to A amongst all the children of 
testator’s daughter when the youngest should 
attain twenty-one, followed by a gift over in case 
of the death of his daughter “ without leaving any 
child or children ” : — Held : the youngest child 
having attained twenty-one, the fund was divisible 
equally amongst all the cliildren, A such interests 
were not defeasible in the event of the death of 
testator’s daughter without leaving any child or 
children. — Kennedy v. Sedgwick (1857), 3 K. 
A J. 540 ; 09 E. R. 1223. 

Annotations: — Consd. White v. Hill (1807), L. K. 4 Eq. 

265. Refd. Brydeu v. Willett (1869), L. B. 7 Eq. 472 ; 

Re Ball, Slattery r. Ball (1888), 59 L. T. 800 ; Re Hamlet, 

Stephen v. Cunningham (1888), 39 Ch. D. 426. 

9354. .] — Devise to the children of A., B., 

A C. who should be living when the youngest 
attained twenty-one, with a direction that “ the 
present yearly rents ” should be paid to the 
persons who brought up the children of C. : — Held : 
upon the context, until the contingency happened, 
the rents were to be paid to such persons in trust 
not only for the children of O. but of A. A B. — 
Sanders v. Miller (1858), 25 Beav. 154; 53 

E. R. 595. 

Annotations ; — Mentd. Handheld r. Handheld (1863), 32 

L. J. Ch. 668 ; Patching v. Barnett (1881), 51 L. J. Ch. 

74 ; lie Middleton, Thompson v. Harris (1882), 19 Ch. D. 

5 52. 

9355. — .] — Testator devised A bequeathed 
his real A personal estate to trustees upon trust 
out of the income to pay an annuity of £500 a year 
to his widow for her life, or as long as she should 
continue his widow, for the maintenance of his 
children, A to invest the surplus ; A from 
A immediately after her death, or marriage again, 
upon trust to pay A apply such annual income for 
the maintenance A advancement of such of his 
children as should be under twenty-one ; A when 
the youngest of his children should attain the 
said age, then upon trust to distribute all liis 
property equally between his children, or except so 
much as would secure to his wife, if she should be 
then alive A married again, an annuity of £100. 
Testator then directed that in case of the deaths 
of any of liis children leaving lawful issue, the 
share or shares of such child or children should go 
to his, her or their children : — Held : the share 
of each child vested on his or her attaining twenty- 
one ; but the division was not to take place when 
the youngest attained twenty-one, if that event 
happened in the lifetime or widowhood of testator’s 
widow, but upon her death or marriage. — Beckton 
v. Barton (1859), 27 Beav. 99 ; 28 L. J. Oh. 673 ; 
33 L. T. O. 8. 231 ; 5 Jur. N. S. 349 ; 54 E. R 39. 

9356. — — .] — Testator bequeathed leaseholds 
in trust for his wife for life, A, after her decease, 
to apply the rents for the maintenance A education 
of all his children living at his decease, A after all 
his said children should attain twenty-one, upon 
trust to sell A “ pay A divide ” amongst all his 
said children, A “if but one or but one surviving 
child,” the whole to such child : — Held : all the 
children who survived the father took vested 
interests. — Boulton v. Pilcher (1861), 29 Beav. 
633 ; 7 Jur. N. S. 767 ; 9 W. R. 626 ; 54 E. R. 773. 

9357. .] — Testator devised his real estate 


to trustees on trust to pay the rents & profits to 
his wife for life, she continuing his widow ; & 
after her decease or second marriage, to pay the 
same rents A profits to “all A every the child 
A children ” of his late sister M., until the youngest 
of them should have attained twenty-one ; & 

“ when A so soon as ” the youngest should have 
attained twenty-one, then on trust to sell the said 
real estate A divide the moneys equally between 
A among “ the said ” children, share A share alike. 
Testator also bequeathed his personalty upon 
precisely similar trusts, as to the interest A 
capital, as he had previously declared with regard 
to the rents A corpus of his real estate : — Held : 
the share of each child of M. in both funds became 
vested at the death of testator, whether such child 
lived to attain twenty-one or not. — Re Grove’s 
Trusts (1862), 3 Gift. 575 ; 6 L. T. 376 ; 9 Jur. 
N. S. 38 ; 66 E. R. 537. 

9358. .] — Testator gave the residue of a 

mixed fund, after a life interest to his wife, among 
the children of his three brothers who should be 
living at the death of his wife or his own death, 
which events should happen last, per capita , to be 
paid A vested in them at twenty-one, or if females 
on marriage. One of the nieces survived testator 
A his wife, but died under twenty-one, unmarried : 
— Held : she took a vested interest . — Re Parr’s 
Trusts (1871), 41 L. J. Ch. 170. 

9359. .] — Coldicott v. Best, [1881] W. N. 

150. 

Annotation : — Consd. Re Lodwig, Lodwig v. Evans, [191G1 2 

Ch. 26. 

9360. .] — Testator gave his residuary realty 

A personalty to trustees upon trust to sell A convert 
A out of the proceeds to pay a weekly sum to his 
daughter-in-law K. until the youngest of her 
children by liis son should attain the age of thirty 
years, A he directed that after the youngest of his 
said grandchildren should attain that age the 
trust funds should be divided between K. A her said 
children in equal shares, A in the event of any one 
of liis said grandchildren dying leaving lawful issue 
him or her surviving, the share of the parent so 
dying should be divided between his or her chil- 
dren : — Held : there was no canon of construction 
compelling the ct. by implication to introduce into 
the gift to the class the contingency of attaining 
the age of thirty years, A upon the construction 
of the part icular will, the interests of grandchildren 
who survived testator were vested A not con- 
tingent upon their attaining the age of thirty years. 
— Re Lodwtg, Lodwig v. Evans, [1916] 2 Ch. 26 ; 
85 I,. J. Ch. 585 ; 114 L. T. 881 ; 32 T. Ij. R. 491 ; 
60 Sol. Jo. 494, C. A. 

Time for ascertaining class .] — Sec Sect. 17, sub- 
sect. 3, C. (d), ante. 

G. Gift of Interim Income, 

(a) In General . 

9361. Whether vested or contingent gift of prin- 
cipal — Gift of whole income.] — Leake v. Robin- 
son, No. 9092, ante. 

9362. .] — Stapleton v. Cheales, No. 

9084, ante. 

9363. .] — Watson v. Hayes, Watson 

v. Reynard, No. 9423, post. 

9364. .] — Milne v. Loe, Addinsell 

v, Loe, No. 9427, post . 

9365. .] — James v. Wynpord (Lord), 

No. 8904, ante. 

9366. .]- -Testator gave a sum of 

£5,000 to trustees upon trust to invest, A to apply 
the income to or for the maintenance of a nephew 
till he should attain his age of twenty-four years, 
A directed that when he attained that age the 
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Sect . 20. — Vesting; Sub-sect. 3, G . (a).] 

principal sum should be paid to him, & he made a 
gift over in case of the death of the nephew under 
that age. The legatee was an infant at testator’s 
death, A died an infant some years afterwards. 
The trustees raised the fund, A applied part of the 
income to his maintenance A education, A at his 
death they had in their hands an accumulation of 
income unapplied : — Held : the legacy was vested 
at testator’s death, subject to be divested in the 
event which happened of the death of the legatee 
under the specified age, A the whole of the income 
belonged to him during his life, A his personal 
representative was entitled to the accumulations. 

Where a legacy is given to be paid at a particular 
age, A the whole income is given in the meantime, 
that gives a present vested interest (Malins, V.-C.). 

There are two subjects of gift. There is, first 
of all, the gift of the legacy, payable at a par- 
ticular time ; A then there is the gift of the income 
for the benefit of the legatee in the meantime. 
Where this is the case" the legacy is treated as being 
vested, A the payment only postponed (Malins, 
V.-C.). — Re Peek's Trusts (1873), L. R. 16 Eq. 
221 ; 42 L. J. Ch. 422 ; 21 W. R. 820. 

Annotations : — Apld. Spencer v. Wilson (1873), L. R. 1C Eq. 
501. Consd. Bolding v. Strugnell, lie Holt (1876), 24 
W. R. 339. 

9367. .] — (1) A gift to a class or an 

individual on attaining a given age, which standing 
alone is contingent, is vested, if accompanied by a 
gift of the whole income, for the benefit of the class 
or individual during the interval. 

Testatrix directed the trustees of her will, 
after the death of a tenant for life, to transfer 
a fund to the children of A. in equal shares, 
upon their respectively attaining twenty-one, 
the interest of the fund to be applied for their 
maintenance until they should respectively attain 
that age : — Held : the gift of the interest created 
a vested interest in the capital. 

(2) I take it to be settled law that a gift of 
personal estate to a class or an individual at twenty- 
one, or on attaining twenty-one or when, or as”, or 
if, they or he attain twenty-one, standing alone, 
is a contingent bequest ; but if followed or preceded 
by a gift of the whole income for the absolute benefit 
of the legatee in the meantime, it is then a vested 
gift (Jessel, M.R.). — Re Holt’s Estate, Bolding 
v. Strugnell (1876), 45 L. J. Ch. 208 ; 24 W. R. 339. 

9368. .] — Testatrix gave her residuary 

real A personal estate to trustees in trust for sale 
A conversion A investment of the proceeds, A 
to hold the investments upon trust to pay the 
income thereof, “ or such part thereof as her said 
trustees ” should “ from time to time deem 
expedient,” in or towards the maintenance A 
education of her children until they should attain 
thoir respective ages of twenty-one years ; & 

from A immediately after their attaining their 
respective ages of twenty-one years, then upon 
trust to pay A transfer the capital to her said 
children in equal shares, & to settle each daughter’s 
“ share whether original or accruing ” ; A testa- 
trix empowered her trustees to dispose of any 
competent part, not exceeding one-half, of “ the 
presumptive share of any of her cliildren,” for their 
advancement in life. Testatrix left three children, 
of whom two attained twenty-one, A the third 
died an infant : — Held : the infant did not take a 
vested interest in his one -third share of the 
residuary estate of testatrix. 

In my opinion when a legacy is payable at a 
certain age, but is, in terms, contingent, the legacy 
becom es vested when there is a direction to pay the 
interest in the meantime to the person to whom 


the legacy is given ; A not the less so when there 
is superadded a direction that the trustees “ shall 
pay the whole or such part of the interest as they 
shall think fit.” But I am not aware of any case 
where, the gift being of an entire fund payable to 
a class of persons equally on their attaining a cer- 
tain age, a direction to apply the income of the 
whole fund in the meantime for their maintenance 
has been held to create a vested interest in a 
member of the class who does not attain that age 
(Jessel, M.R.). — Re Parker, Barker v. Barker 
(1880), 16 Ch. 11. 44. 

Annotations : — Apld. Re Mervin, Mervin v. Crossman, [1891] 

3 Ch. 197. Consd. Re Wintie, Tucker v. Wintie, [1896] 

2 Ch. 711. Apld. Re GossUnfr, Gosslingr v. Elcook, [1902] 

1 Ch. 945 Re Williams, Williams v. Williams, [1907] 

1 Ch. 180. Refd. Re Bunn, Isaacson v. Webster (1880), 16 

Ch. D. 47 ; Re Usshcr, Foster v. Usshor, [19221 2 Ch. 321. 

9369. .] — Re Williams, Williams v. 

Williams, No. 9481, post. 

9370 . .] — He Hume, Public Trustee 

v. Mabey, No. 9589, post. 

9371. .] — Re Nunburnholme (Lord), 

Wilson v. Nunburnholme, No. 9504, post. 

9372 . Time appointed for payment.] — If 

the interest or dividends alone are the subject of 
the bequest until a particular time, A the principal 
is no sooner taken out of the residue, but is directed 
for the first time to be taken out of it, A paid or 
transferred to the legatee at the end of that 
period, the intermediate gift of the interest or 
dividends will not vest the capital. A this on the 
ground of the apparent intention to constitute the 
time appointed for the payment to be of the 
essence of the gift (Alderson, B.). — Cromek v. 
Lumb (1839), 3 Y. A C. Ex. 565. 

9373. Interval between gift of ineome & 

principal.] — Bequest to the exor. A a trustee of the 
proceeds of a policy uj>on testator’s life in trust, 
so long as A. should not have committed any act 
of bkpey., to pay him the interest until he should 
attain twenty-five, so that he might not deprive 
himself thereof by anticipation, in which events 
A. was to lose all benefit of the provision, “ my 
object being for the personal wants of A. until 
any of such events should have happened, A then 
for the good of his family.” On the happening of 
any such event, the fund was to he in trust for the 
children of A. ; but if A. should not then have any 
cliildren, then, subject to a discretionary power 
in the trustees to pay A. any sums they might 
think proper, the trust moneys were to fall into 
the residue. The money received upon the policy 
was to be paid to A. upon his attaining twenty - 
five ; in case he died under twenty-five, leaving 
any child or children, the trust moneys A interest 
thereof were to be in trust for the children of A. 
The will also contained a power of advancement 
for the benefit of A. A. died under twenty-one, 
unmarried. He had never become bkpt., or 
attempted to anticipate : — Held : A. took a vested 
interest in the money secured by the policy, 
subject to he divested in the event of bkpey. or 
alienation, or of death under twenty-five leaving 
children, A as neither of these events had occurred, 
the interest remained absolutely vested in him. 

The theory being that, where the principal is 
given at a distant epoch, & the whole income is 
given in the meantime, the et., leaning in favour of 
vesting, has said that the whole thing is given ; 
but if there occurs an interval or gap, which 
separates the gift of the income from the principal, 
it is not vested (Page Wood, V.-C.), — Pearson 
v. Dolman (1866), L. R. 3 Eq. 315 ; 36 L. J. Ch. 
258 ; 16 W. R. 120. 

Annotations: — Apld. Sootney v. Lorner (1886), 29 Oh. D. 
536 ; Re N un burn holme, Wilson v. Nunburnholme, 
[1911] 2 Ch. 610. 
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9874. - - Bequest to individuals.] — Clob- 

bers ’ s Case (1677), 2 Vent. 342 ; 1 Eq. Cas. Abr. 
294 ; 88 E. R. 470 ; fnib nom. Olobehby v, 

Ij AM Pen, Preem. Ch. 24, L. C. ; subsequent pro- 
ceedings, sub nom.. Lamfen v. Clowbeky (1083). 

2 Oas. in Ch. 166. 

Annotations : — Apld. Smell v. Dee (1707), 2 Salk. 415 ; 
Atkins v. Hiocooks (1737), 1 Atk. 500. Consd. Crickett 
v. Dolby (1795), 3 Ves. 10. Refd. Pawlet v. Pawlet 
(1684), 2 Rep. Ch. 286 ; Taylor v. Wood (1691), Nels. 
193 ; Anon. (1711), 2 Eq. Cas. Abr. 541 ; Hervey v. 
Aston (1738), West temp. Hard. 350 ; Van v. Clarke (1739), 
West temp. Hard. 699 ; Hutchins v. Foy (1740), 2 Com. 
716 ; Billingsley v. Wills (1745), 3 Atk. 219 ; Monkhouse 
v. Holme (1783), 1 Bro. C. C. 298. 

9375. .] — If a legacy be devised pay- 

able at twenty-one, with interest in the mean- 
time, & the infant dies, his representative may sue 
for it immediately. But if it be devised payable 
at twenty-one, with maintenance in the mean- 
time, the exor. is not entitled to it till the legatee 
would. — Harrison v . Buckle (1719), 1 Stra. 238 ; 
93 E. R. 495. 

9376. .] — Legacy to F. when he shall 

attain twenty-five, interest in meantime, & part 
of the principal to place him out ; vested & trans- 
missible though he dies before twenty-five. — 
Fonereau v . Fonereau (1748), 3 Atk. 645 ; 26 
E. R. 1171, L. C. ; sub nom. Fonnereau v. 
Fonnereau, 1 Ves. Sen. 118. 

Annotations: — Consd. Hanson v. Graham (1801), 2 Ves. 
539. Apld. Parker v. Golding (1843), 13 Sim. 418. 
Refd. Slielileld v. Orrery (1745), 3 Atk. 282 ; Avelyn v. 
Ward (1750), 1 Ves. Sen. 420 ; Doo d. Comberbach v. 
Perryn (1789), 3 Term Hep. 484; Doo v. Brabant 
(1791), 3 Bro. C. C. 393 : Doe d. Leach v. Micklein 
(1805), 6 East, 48G ; Malcolmson i\ Maloolinson (1851), 
17 h. T. O. S. 44 ; Warren v. KudalJ, Hail v. Warren 
(1858), 4 K. & J. 603 ; Smith v. Smith (1861), 11 
C. B. N. S. 121 ; Wilks i\ Williams (1861), 2 John. 8c H. 
125 ; Cropton v. Davies (1869), L. II. 4 C. P. 159. Mentd. 
Davis D. Davis (1831), 1 L. J. Ch. 155 ; Darloy v. Martin 
(1853), 1 C. L. It. 729. 

9377. .] — Legacy to a female infant, 

to be paid at twenty-one, or marriage, with 
interest at 4 per cent., but if she die before, to sink 
into the residue, ordered to be paid into the Bank, 
in order to secure the legacy. — Green v. Bigot 
(1781), 1 Bro. C. C. 103 ; 2 Hick. 585 ; 28 E. R. 
1013, L. C. 

Annotations : — Consd. lie Hall, Foster v. Metcalfe, [1903] 2 
Ch. 226. Refd. Carey v. Askew (1786), 2 Bro. C. C. 78; 
Gawlerv. Stunderwick (1788), 2 Cox, Eq. Cas. 15 ; Hutche- 

f, o i l 3v H .^ n01ld U 790 >» 3 Bro - G. 1 28 ; Crickett v. Dolby 
(1795), 3 Ves. 10 ; Sitwell v. Bernard (1801), 6 Ves. 520. 

9378. ,] — Giving the interest of a 

legacy to the legatee, or for his maintenance, vests 
the legacy. — Hoath v. Hoath (1785), 2 Bro. C. C. 

3 ; 29 E. R. 2, L. C. 

Annotations .'—Apld. Porker v Golding (1843), 13 Sim. 118. 
Refd. Davies v. Usher (1812), 5 Bcav. 201. 


9379. 


Legacy to A. payable at 
twenty-one or marriage, with interest, a vested 
legacy. — W alcott v. Hall (1788), 2 Bro. C. C. 
305 ; 29 E. R. 167. 

Annotations : — Refd. Davies v. Fisher (1842), 5 Beav 201 
Mintd. Re Makin, Ex p. Holt (1835), 5 L. J. Bey. 9. 

9380. .] — Testatrix gave to A. the 

dividends of £500 stock, till he should attain the 
age of thirty-two ; at whicli time she directed her 
exors. to transfer the principal to him ; the legacy 
does not vest till the ago of thirty-two. — Batsford 
v. Kebbell (1797), 3 Ves. 303; 30 E. R. 1055, 
L. C. 

Annotations : — Distd. Wadley v. North (1797), 3 Ves. 364 : 
Booth v. Booth (1799), 4 Vos. 399. Consd. Skey v. 
Barnes (1816), 3 Mer. 335; Loake v. llobinson (1817), 


2 Mer. 363 ; Vawdry v. Geddes (1830), 1 Russ. & M. 203. 
Apld. Watson v. Hayes (1839), 6 My. & Or. 125. Distd. 
Swan v. Bowden (1842), 11 L. J. Ch. 155 ; Packham v. 
Grogory (1843\ 4 Hare, 396 ; Bromley v. Wright (1849), 
7 Hare, 334. Expid. Smith v. Palmer (1849), 7 Hare, 
225. Consd. Grogory v. Smith (1852), 9 Hare, 708 ; 
Westwood v. Southey (1852), 2 Sim. N. 8. 192 ; Re 
Hart’s Trusts, Ex p. Block (1858), 3 De G. & J. 195 ; 
lie Bulley’s Trust Estate (1865), 13 L. T. 264 ; Spencer 
v. Wilson (1873), L. R. 16 Eq. 501. Apld. Re Poek’s 
Trusts (1873), L. It. 16 Eq. 221. Consd. Patohing v. 
Barnett (1880), 49 L. J. Ch. 665. Distd' Re Wrey, Stuart 
v. Wrey (1885), 30 Ch. D. 507. Refd. Bolgor v. Maokell 
(1800), 5 Ves. 509 ; Jones v . Mackilwaln (1826), 1 Iluss. 
220 ; Cromek v. Lumb (1839), 3 Y.&C. Ex. 565 ; Davies 
v. Fisher (1812), 5 Boav. 201 ; Hammond v. Maul© (1844), 
13 L. J. Ch. 386 ; Whipple v. Martyn (1850), 14 Jur. 361 ; 
James v. Wynford (1852), 1 Sm. & G. 40 ; Re Holt’s 
Estate, Bolding v. Strugnell (1876), 45 L. J. Ch. 208 ; 
lie Bunn, Isaacson v . Webster (1880), 16 Ch. D. 47 ; 
Seotney v. Lorner (1885), 29 Ch. D. 535. 

9381. .] — Residuary bequest to trus- 

tees upon trust to pay the dividends, etc., equally 
between testator’s two great-nieces until their 
respective marriages, & from & immediately after 
their respective marriages to assign & transfer 
their respective moieties or shares thereof unto 
them respectively, held a vested interest before 
marriage ; being taken out of the general rule 
from the Civil Law ; that dies incertus in testa - 
mento conditionem facit. One of the legatees being 
dead without having been married, the ct. directed 
one moiety to be paid to her exors. ; but would not 
permit the other moiety to be paid, but directed 
the interest & dividends of that moiety to be paid 
to the other legatee, with liberty to apply in case 
of her marriage or her death before marriage. 

That there is a difference between a bequest of 
a legacy & a residue, with reference to this point, 
cannot be denied, either upon principle or prece- 
dent. Every intendment is to be made against 
holding a man to die intestate, who sits down to 
dispose of the residue of his property (Lord 
Alvanley, M.R.). — Booth v. Booth (1799), 4 
Ves. 399 ; 31 E. R. 203. 

Annotations : — Consd. Leake v. Robinson (1817), 2 Mor. 
363. Apld. Jones v. Mackilwain (1826), 1 Russ. 220. 
Consd. West v. Went (18C3), 4 Giff. 198. Refd. llanson v. 
Graham (1801), 6 Ves. 239 ; Vawdrey v, Geddos (1830), 
Taml. 361 ; Saunders v. Vautier (1841), Cr. & Ph. 240 ; 
Looming r. Sliarratt (1842), 2 Hare, 14 ; Re Rouse’s 
Estate (1852), 9 Hare, 649 ; Re Wrey, Stuart v. Wrey 
(1885), 30 Ch. D. 507. 

9382. .] — The word “when” in a 

will, alone & unqualified, is conditional ; but it 
may be controlled by expressions & circum- 
stances : so as to postpone payment or possession 
only, & not the vesting ; as, where the interest 
of the legacy in the interval was directed to be 
laid out at the discretion of the exors. for the 
benefit of the legatees, it vested immediately. — 
Hanson v. Graham (1801), 6 Ves. 239 ; 31 E. R. 
1030. 

Annotations: — Consd. Branstrom v. Wilkinson (1802), 7 
Ves. 421 ; Phipps v. Ackers (1835), 3 Cl. & Fin. 702 ; 
Watson v. Hayes (1839), 5 My. & Cr. 125 ; Saunders v . 
Vautier (1841), Cr. & Ph. 240. Apld. Lister v. Bradley 
(1841), 1 Hare, 10. Consd. lie Orme’s Trusts (1851), 18 
L. T. O. S. 12 ; King v. Isaacson (1853), 1 Sm. &c Q. 371. 
Distd. Lloyd v. Lloyd (1856), 3 K. & J. 20. Consd. Rt 
Sanderson’s Trust (1857), 3 K. & J. 497. Distd. Rt 
Grove’s Trusts (1862), 9 Jur. N. S. 38. Apld. Hardoastle 
v. Hardcastle (1862), 1 Hem. & M. 405. Consd. Locke r. 
Lamb (1867), L. R. 1 Eq. 372 ; lie Peek’s Trusts (1873), 
L. R. 16 Eq. 221. Distd. spencer v. Wilson (1873), L. It. 
16 Eq. 501. Apld. Rc Holts’ Estate, Bolding v. Strugnell 
(1876), 45 L. J. Ch. 208. Consd. Re Martin, Tuke v. 
Gilbert (1887), 57 L. T. 471. Apld. Re Goaaling, Goss ling 
v. Eloock, 11903] 1 Ch. 448. Consd. Re Nunbumholme, 
Wilson v . Nunburnholme, [1911] 2 Ch. 510 ; Re Ussher, 
Foster v. Ussher, 11922] 2 Ch. 321. Refd. Lane r. Goudge 


PART XVI. SECT. 20, SUB-SECT. 

— G. (a). 

. ®374 i. Whether vested or continge j 
Gift of principal — Request to individual* 
1 estator devised certain propert 


to trustees, to hold it in trust for 
twenty years after his decease ; during 
that time to pay the income to his 
widow & children, naming them, in 
certain shares : & after the expiration 
of twenty years to sell & to divide the 


proceeds among “ the said children M 
in certain shares : — Held ; the children 
took vosted interests. — Kirby v. 
Bangs (1900), 27 A. R. 17. — CAN. 

1 . Income to on a devisee for 

life — Corpus to two others .] — Testator 
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Sect. 20. — Vesting : Sub-sect. 3, G. (a) & (5).] 

(1803), 9 Ves. 225 ; Doe d. Hunt v . Moore (1811), 14 
East, 601 ; Goodright d. Revell v. Parker (1813), 1 M. A S. 
692 ; Leeming v. Sharratt (1842), 2 Hare, 14 ; Feeting v. 
Alien (1844), 5 Hare, 573 ; Hammond v. Maulo (1844), 1 
Coll. 281 ; lie Rouse’s Estate (1852), 9 Hare, 649 ; Chance 
v. Chance (1853), 16 Beav. 572 ; lie Hart’s Trusts, Ex p. 
Block (1858), 3 Do G. & J. 195 ; Dundas v. Wolfe Murray 
(1863), 1 Hem. & M. 425 ; lie Hunter’s Trusts (1865), 
L. R. 1 Eq. 295 ; Pearson v. Dolman (1866), L. R. 3 Eq. 
315 ; Fox v. Fox (1875), L. R. 19 Eq. 286 ; lie Wrey, 
Stuart v. Wrey (1885), 30 Ch. D. 507 ; lie Bourne, Rymer 
r. Harpley (1887), 56 L. T. 388 ; lie Wenmoth’s Estate, 
Wenmoth v. Weumoth (1887), 57 L. T. 709 : He Wlntle, 
Tucker v. Wintle, [1896] 2 Ch. 711. Mentd. Monco v. 
Bagster (1850), 4 Do G. A Sm. 162 ; He Baxter’s Trusts 
(1864), 4 Now Rep. 131 ; lie Bowlby, Bowlby v. Bowlby, 
[1904] 2 Ch. 685 ; Re Boulter, Capital A Counties Bank v. 
Boulter, [1918] 2 Ch. 40. 

9383 . -.] — Gifts to two exors. A the 
survivor of £1,000 4 per cents, in trust for testator’s 
two nieces, to pay them the dividends thereof 
from time to time, A from A after the decease of 
the two exors., the £1,000 stock to go to the two 
nieces, their exors., administrators A assigns, 
equally : — Held : the two nieces took absolute 
equitable interests in the stock, as tenants in 
common, during the life of the exors., A that, on 
their deaths, they took absolute legal interests as 
tenants in common. — Gardiner v. But (1818), 
3 Madd. 425 ; 50 E. B. 501. 

9384 . .] — A bequest of residuary estate 

to trustees, to apply the interest to the education 
A maintenance of A. during her minority, A, when 
she has attained the age of twenty-one years, to 
the use of A. absolutely, does not give A. any 
vested interest till her full age is attained ; A, if 
she dies during her minority, the residue goes to 

the next of kin of testatrix. — Bussell v. 

(1823), 1 L. J. O. S. Ch. 09. 

9385 . .] — Thackeray v. Hampson, 

No. 10022, post. 

9386 . .] — Legacy to A. as soon as she 

attains twenty-one, with interest, is contingent, 
A no interest is payable until the legatee attains 
tw T enty-one, & then is to be computed from the 
end of a year after testator’s death. — Knight v. 
Knight (1820), 2 Sim. A St. 490 ; 57 E. B. 433. 

9387 . .] — A bequest by testator of 

one-third of his personal estate to his daughter, 
A in case of his decease, to have the interest therein 
A principal when she attained the age of twenty- 
five, held to give a vested interest to the daughter, 
though she died under that age. — Breedon v. 
Tugman (1834), 3 My. A K. 289 ; 3 L. J. Ch. 109 ; 
40 E. B. 111. 

9388 . .] — Bequest of residue to four 

sons equally, but the capital not to be divided 
until they should all become settled in life. The 
interest of their portions alone to be paid after 
they were all provided for, until they severally 
became thirty years old, when the capital to be 
placed at their disposal :■ — Held : the sons were 
entitled to payment of the capital on attaining 
twenty-one . — Re Jacob’s Will (1801), 29 Beav. 
402 ; 4 L. T. 104 ; 7 Jur. N. S. 302 ; 9 W. R. 474 ; 
54 E. R. 083. 

9389 . .] — Parker v. Hodgson, No. 

9053, post . 

■ .] — Testator gave all his real 

A personal estate to trustees to convert into 
money, A out of the j>roceeds of the conversion 
to pay various legacies A annuities, A he directed 
his trustees to hold the residue of his personal 
estate so converted into money, upon trust to 
pay the income for the benefit of his four natural 


children, or such of them as might be living at 
his decease, until they should attain twenty-one, 
A when they attained that age upon trust to pay 
or transfer the residue of his personal estate unto 
the four children in equal shares as tenants in 
common : — Held : the shares of the four children 
did not vest till twenty-one, A the share of one 
child wdio died under twenty-one was undisposed 
of, A passed as to the realty to the heir-at-law, A 
as to the personalty to the next of kin of testator. 

I come to the conclusion that the income being 
the subject of one gift A the capital of another 
there is no gift of capital except to those of the 
children who attain twenty-one (Malins, V.-C.). — 
Spencer v. Wilson (1873), L. R. 16 Eq. 501 ; 42 
L. J. Ch. 754 ; 29 L. T. 19 ; 21 W. R. 838. 

Annotations : — Reid, lie Holt’s Estate, Bolding v. Strugnoll 

(1876), 45 L. J. Cb. 208 ; lie Wroy, Stuart v. Wrey (1885), 

54 L. J. Cb. 1098. 

9391. — — .] — Re Parker, Barker v. 

Barker, No. 9368, ante. 

9392. .] — Testatrix by her will, after 

specific bequests of bonds, gave all the rest of her 
stocks A shares upon trust to pay the income to 
G. until his marriage, A at the time of his marriage 
to hand over the stocks A shares to him : — Held : 
G. took a vested interest under the gift, A, being 
of age, was entitled to have the stocks A shares 
comprised therein transferred to him, although he 
had not married . — Re Wrey, Stuart v. Wrey 
(1885), 30 Ch. D. 507 ; 54 L. J. Ch. 1098 ; 53 L. T. 

Annotation : Reid, lie Bevan’s Trusts (1887), 35 W. R. 400. 

9393. — — .] — Property was assigned to 

trustees in trust for S. for life, A after her death 
to such of her issue as she should by will appoint . 
S. by her will appointed two-fifths of the property 
to two trustees, of whom N. was the survivor, in 
trust to pay the income to her son till he should 
attain the age of forty years, A then in trust for 
her son, his exors. A administrators : provided that 
in case her son should assign his share in the 
property, then the appointment for his benefit 
should be void, A the two-fifths should be held in 
trust for the other objects of the power. The son 
died under the age of forty, without having 
assigned his share, leaving a will of which B. was 
exor. After the death of S., L. A N. w r ere 
appointed trustees of the original settlement. N. 
afterwards, with the consent of the son’s exor., 
obtained possession of the son’s share. Subse- 
quently N. misappropriated the fund. The persons 
beneficially interested under the son’s will re- 
covered judgment against B. for wilful default in 
allowing the property to remain in N.’s hands ; 
A B. being dead liis exor. brought an action against 
L. to make him liable for the loss of the fund : — 
Held : on the construction of the will of S., the 
beneficial interest in two-fifths of the property 
vested absolutely in her son A passed by his 
will. — Scotney v. Lomer (1886), 31 Ch. D. 360 ; 
55 L. J. Ch. 443 ; 54 L. T. 194 ; 34 W. R. 407, C. A. 

Annotations Mentd. Re Tysson, Knight-Bruco v. Butter* 
worth, [1894] 1 Cb. 56 ; Re Paget, lie Mellor, Mellor v. 
Mellor, I1898J 1 Ch. 290 ; Re Purdio’s Settlmt., ltoso r. 
Ilill (1904), 48 Hoi. Jo. 524 ; Re Mackenzie, Bala t'. 
Mackenzie, [1916] 1 Ch. 125. 

9394. Bequest to class.] — Gift of a residue 

to children not to be claimed till twenty- two, but 
the interest given in the meantime, is vested. — 
Dodhon v. Hay (1791), 3 Bro. C. C. 405 ; 29 E. R* 
611. 

Annotation Reid. Lang v. Pugh (1842), 1 Y. A C. Cb. 

718. 


directed his real estate to be sold, A for his benefit, &c the interest to bo paid A. A S., two of testator’s other children: 

the proceeds to bo divided among his by the exors. to J. evory six months ; A — Held: the gift to A. & S. was vested, 

children ; but the Bhare of one of them, he dlreoted that at the death of J. Ida & not contingent. — M artin v. Leys, 1«> 

J., he directed to be placed at interest Bhare should be equally divided between Ur. 114. — CAN. 
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9395. — Testator gave a sum of 
money to trustees, upon trust, to pay the interest 
thereof to his daughter for life, & after her death 
the interest to be appropriated for the use of any 
of her children, until they should reach the age of 
twenty-one, & then the principal to be paid to the 
survivors, share & share alike : — Held : testator 
intended those children only to take who survived 
their mother, & attained twenty-one, & the 
representative of a child, who attained twenty- one, 
but died before the mother, was excluded. — 
Turing v. Turing (1840), 15 Sim. 139 ; 15 L. J. 
Ch. 272 ; 8L.T, O. S. 87 ; 10 Jur. 300 ; 00 E. Ii. 
570. 

9396. .] — G arches v . Warner (1847), 

9 L. T. O. S. 120. 

9397. — .]; — Testator gave to B. a moiety 

of the beneficial interest to arise by virtue of the 
policy he had effected on the life of his son in the 
P. office, & to C., the other moiety ; & after giving 
various legacies he directed his trustees to invest 
the sum of £500 in Consols, & out of the rents & 
income of his property, the dividends of the 
Consols, pay the annual premiums on the policy 
he had effected in the P. Office, & also the 
premiums on a policy he had effected on his own 
life & the life of M. in the E. office, & when the 
continuance of the payment of the premiums 
should become unnecessary by the decease of his 
son & M. or otherwise, to apply the aforesaid 
interest & dividends for the benefit of his son’s 
wife & children until the youngest should attain 
twenty-one, <fc then to divide the principle thereof 
equally between them. Also to receive the money 
he should be entitled to upon the policy effected 
in the P. office for the joint benefit of the aforesaid 
15. <fc C. & in case of the death of either without 
lawful issue then to the survivor, & in case of both 
their deaths without lawful issue, then over. B. 
died an infant shortly after testator’s decease 
Held : C. w T as absolutely entitled to the whole of 
the money secured by the policy in the P. office, 
& the son’s wife & children to that effected in the 
E. office. — Not v. Koworth (1802), 0 L. T. 070 ; 

10 W. K. 510. 

9393. .] — Re Parker, Barker v. 

Barker, No. 9308, ante . 

9399. .] — Testator gave a fund to 

trustees for his daughter for life, for her husband 
for life, & after the deaths of both he directed that 
the fund should be paid to all the children of his 
daughter as soon as they should arrive or come to 
the age of twent y-two respectively, not to go to 
his, her, or their heirs or assigns, but that the share 
of any child dying before twenty-two should go 
amongst the others of them who might arrive at 
that age ; & if any child should die under twenty- 
two after the deaths of his, testator’s, daughter & 
her husband, he directed that only the interest 
should be paid or applied for his benefit until he 
should have arrived at the age of twenty -two. 
Only one child survived both the parents & lived 
to attain twenty-two : — Held : the gift was void 
for remoteness, & that the fund was distributable 
amongst the next of kin. 

Having regard to [ Leake v. Robinson , No. 9092, 
ante , & Vawdry v. Geddes , No. 9447, post] it must 
be decided that there was no vesting of the 
capital at all (Knight Bruce, L.J.). — Re Bulley’s 
Trust Estate (1805), 13 L. T. 204 ; 11 Jur. N. S. 
847, L. JJ. 

Gift of maintenance out of income.] — See Sub- 
sect. S, H., post . 

(b) Direction for Accumulation* 

9400. Effect of — Whether bequest vested & con- 

j. — von. xliv. 


tingent.] — Stretch v. Watkins (1810), 1 Madd. 
253 ; 50 E. R. 94. 

Annotation : — Retd. Blewitt v. Roberts (1841), Cr. & Ph. 
274. 

9401. -.] — Devise & bequest of real & 

personal estate on trust, to invest the rents & 
profits, & annual proceeds, while any person 
beneficially interested in the real & personal estate, 
by virtue of trusts afterwards declared, should be 
under twenty-one, for the purpose of accumulation ; 
&, subject thereto, in trust for the eldest son then 
living of testator’s daughter C., for life ; remainder 
to his first & other sons, in tail, with like remainder 
to the other living sons of C. ; with remainder to 
the eldest living daughter of C., for life ; remainder 
to her first & other sons in tail, with like remainder 
to the other living daughters of C. ; remainder to 
every other son of C., in tail ; remainder to the 
daughters of testator’s eldest grandson ; with 
remainder to the daughters of his other living 
grandsons ; remainder to the daughters of his 
eldest granddaughter, as tenants in common in 
tail, with like remainder to the daughters of his 
other living granddaughters ; remainder to the 
daughters of C., as tenants in common in tail, 
with cross-remainders in tail : & an ultimate 

limitation to testator’s heir & next of kin ; with 
a proviso, that such persons as should be entitled 
to an estate in tail in the real estate should nob be 
absolutely entitled to the personal estate before 
twenty-one, which should, in the meantime, be 
subject to the trusts before declared : the eldest 
grandson, an infant, takes a vested estate for life ; 
the trust of accumulation is void, & the infant 
entitled to maintenance. 

It has been argued that the legacies of £1,000 are 
contingent. Supposing that to be so, it will not 
prove that there were no vested interests in the 
corpus of the estate. The trust to accumulate for 
this purpose will not, more than a trust for the 
payment of debts, prevent the vesting (Lord 
Eldon, 0.). — Marshall v. Holloway (1820), 2 
Swan. 432 ; 30 E. R. 081. 

Annotations : — Consd. Martclli v. Holloway (1872), L. R. 5 
IT. L. 532. Refd. Ibbetson v. Ibbetson (1840), 10 Sim. 
405 ; Ferranti v. Wilson (1845), 4 Hare, 344 ; Browne v. 
Stoughton (1846), 14 Sim. 360 ; Dungannon v. Smith 
(1846), 12 Cl. &• Fin. 546 ; Turvin r. Nowcome (1856), 3 
K. & J. 16 ; Christie r. Gosling (1866), L. R. 1 H. L. 279 ; 
Tcwurt v. Lawson (1874), L. R. 18 Eq. 490 ; lie Stamford 
& Warrington, Payne r. Grey, 11911] 1 Ch. 255 ; lie 
Lewis, Busk r. Lewes. [19181 2 Ch. 308. Mentd. Morlson 
r. Morlson (1838), 4 My. & Cr. 215 ; Bainbrigge v. Blair 
(1845), 8 Beav. 588. 

9402. .] — Bequest of residue to trus- 

tees upon trust for testatrix’s brother’s children & 
M.’s children, to be equally divided between 
them ; the dividends to be laid out by the trustees 
as should be most advantageous for them ; but 
no part of the dividends to go for their board or 
education, but same to accumulate for them until 
they come to the ago of twenty-one. M. was 
herself one of the children of testatrix’s brother : — 
Held : the children born at the death of the 
testatrix took vested interests. — Bull v. Johns 
(1830), Taml. 513 ; 48 E. R. 204. 

9403. .] — Turner v. Turner (1830), 

Donnelly, 157 ; 0 L. J. Ch. 17 ; 47 E. R. 228, L. C. 

9404. .] — Testator gave his residuary 

personal estate to J. J., an infant, <fc directed his 
exors. to place it out at interest to accumulate, & 
to pay the principal to the infant on his attaining 
twenty-four, & in the meantime to allow £00 a 
year for his maintenance ; & testator gave the 
residue over, on the infant’s dying under twenty- 
one : — Held : the residue was actually given to the 
infant, & what followed the gift was merely 
directory as to the management of it ; &, on the 
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Sect . 20. — Vesting: Sub-sect. 3, G. (6), <fc H. (a).] 

infant’s attaining twenty-one, allowed the residue 
& accumulations to be transferred to him. — J osse- 
LYN v. Josselyn (1837), 0 Sim. 63 ; 59 E. R. 281. 
Annotation : — ConBd. Rc Colson’s Trusts (1853), Kay, 133. 

9405. .] — A gift in terms which import 

a present vested interest, is not made contingent 
by a direction to accumulate till the time of 
payment arrives ; nor can a gift over, which is too 
remote & void, defeat a vested interest previously 
given. 

A gift in terms importing a present vested 
interest with a postponed time of payment, is not 
made contingent by a direction to accumulate 
till the time of payment arrives. — B lbask v. 
Burgh (1840), 2 Beav. 221 ; 9 L. J. Ch. 226 ; 48 
E. R. 1164. 

Annotation : — Held. Boughton v. James (1844), 1 Coll. 20. 

9406. .] — Testator, by his will, be- 

queathed to his exors. Si trustees aU the East India 
stock which should be standing in his name at his 
death, upon trust to accumulate the dividends 
until I). should attain twenty-five, <fc then to trans- 
fer the principal, together with such accumula- 
tions, to I)., his exors,, administrators, or assigns, 
absolutely. The will contained also a residuary 
bequest. Testator had £2,000 East India stock 
standing in his name at his death : — Held : D. 
took an immediate vested interest in that legacy, 
although he was a minor at testator’s death. 

There is not only the gift of the intermediate 
interest, indicative ... of an intention to make 
an immediate gift, because, for the purpose of the 
interest, there must be an immediate separation 
of the legacy from the bulk of the estate ; but a 
positive direction to separate the legacy from the 
estate, & to hold it upon trust for the legatee when 
he shall attain twenty-five (Loud Oottenh am , 0.). 
— Saunders v. Vautier (1811), 4 Beav. 115 ; Cr. 
& Ph. 210 ; 10 L. J. Ch. 354 ; 41 E. R. 482, L. 0. 

Annotations : — Consd. Leeming v. Sharratt (1842), 2 Hare, 
14 ,* Ramincll v. Gillow (1845), 15 L. J. Ch. 35 ; Iie 
Rouse ’a Estate (1852), 9 Hare, 649. Apld. Re Colson's 
Estate (1853), 22 L. T. O. 8. 183. Distd. Chance v. 
Chance (1853), 1G Beav. 572 ; Joy r. Aspinwall (1854), 
23 L. T. O. S. 206. Consd. Laxton v. Eedle (1854), 19 
Beav. 321 ; Re Smith’s Will (1855), 20 Beav. 197. Distd. 
Oddie r. Brown (1859), 4 Do G. & J. 179. Apld. Rc 
Jacob’s Will (18G1), 29 Beav. 402. Consd. Pearson v. 
Dolman (1866), L. R. 3 Eq. 315. Distd. Weatherall v. 
Thornburgh (1878), 8 Ch. D. 261 ; Rc Jobson, Jobson r. 
Richardson (1889), 44 Ch. D. 154. Apld. Harbin v. 
Masterman, [1894] 2 Ch. 184. Consd. Wharton v. Master- 
man, [1895] A. C. 18G. Folld. Rc Thompson, Griffith v. 
Thompson (189G), 44 W. R. 582. Reid. Lister v. Bradley 
(1841), 1 Hare, 10 ; Curtin v. Lukin (1842), 5 Beav. 147 ; 
Resting v. Allen (1844), 5 Hare, 573 ; Rack bam v. Gregory 
(1845), 4 Hare, 39G ; King v. Isaacson (1853), 1 Sm. & G. 
371 ; Lonsdale v. Berchtoldt (1854), Kay, 64 G ; Rc 
CJulow’s Trusts (1859), 28 L. J. Ch. 696; Gosling v. 
Gosling (1859), John. 265 ; Ingram v. Suckling (1859), 
33 L. T. O. S. 89 ; Dundas v. Murray (1863), 1 New Rep. 
429 : Rc Baxter’s Trusts (1864), 4 New Rep. 131 ; Hilton 
v. Hfilton (1872), L. It. 14 Eq. 468 ; Re Judkin’s Trusts 
(1884), 50 L. T. 200 ; Re Wrey, Stuart a. Wrcy (1885), 30 
Ch. D. 507 ; Re Bevan’s Trusts (1887), 34 Ch. D. 710 ; 
lie Johnson, Mills v. Johnston, [1894] 3 Ch. 204 ; Harbin 
v. Masterman, [18961 1 Ch. 351 ; Re Travis, Frost v. 
Greatore, [1900] 2 Ch. 541 ; Re Nunb uniholme, Wilson 
r. Nunburnholme, [1912] 1 Ch. 489. Me&td. Petty v. 
Petty (1853), 22 L. J. Ch. 1065. 

9407. .] — Testatrix, in exercise of a 

power, directed & appointed that her two trustees 
should pay, assign, or transfer a sum of £600 
unto A. upon trust for his daughter, to be vested 
in her on attaining twenty-one years or day of 
marriage, which should first happen ; & she 

directed the interest & dividends of the sum to 
accumulate for her benefit, & be paid to her with 
the principal, at the time before mentioned. The 
daughter of A. died under twenty-one, & un- 
married ; — Held : the representatives of the 
daughter took neither principal nor accumulations, 


& the fund would go as if no appointment had been 
made. — Re Thruston’s Will Trusts (1849), 17 
Sim. 21 ; 18 L. J. Ch. 437 ; 60 E. R. 1034. 

9408. J — Testator directed his trus- 

tees to invest his residuary estate, Si suffer the 
interest to accumulate until the principal together 
with the accumulation of interest should amount 
to “ £3000 or thereabouts,” & then to place out 
same at interest, & pay the interest equally 
among certain specified legatees named in the will 
in equal shares during their lives <& the life of the 
survivor ; & in case any of them should happen 
to die leaving lawful issue, the issue were to be 
entitled to the same share in the interest to which 
their parents would, if living, have been entitled, & 
immediately after the decease of the survivor of 
the legatees specifically named, then upon trust, to 
pay the “ £3,000 or thereabouts ” equally among 
the lawful issue of the specified legatees to whom 
testator gave Sc bequeathed the same, but in case 
any of them should happen to be then dead leaving 
lawful issue, such issue were to be entitled to the 
share to which the parent or parents of such issue 
would, if living, have been entitled. 

Looking at this will, it cannot, I think, be 
doubted that testator intended the residue to go 
to the persons whom he has named ; Si I think 
. . . we must consider the words, relied on by the 
next of kin as importing condition or contingency, 
to have been intended merely for the direction 
of the trustees, as meant to describe the event in 
which the enjoyment was to commence, Si not as 
operating t-o prevent the vesting in interest 
(Turner, L.J.).- — Oddie v. Brown (1859), 4 Be 
G. Si J. 170; 28 L. .1. Oh. 542 ; 33 L. T. O. 8. 174 ; 
5 Jur. N. 8. 035 ; 7 W. R, 472 ; 45 E. R. 70, L. C. & 


L. JJ. 

Annotations Consd. Re Wood, Tullett v. Colvillo, [1894] 2 
Ch. 310. Refd. Williams r. Lewis (1859), 6 U. L. Gas. 
1013 : Talbot r. Jevers (1875), L. R. 20 Eq. 255 ; Ralph 
r. Garrick (1877). 5 Ch. D. 984 ; Wharton v. Mastonnan 
(1895), 43 W. R. 449. Mentd. Scott v. Cumberland (1874), 
L. R. 18 Eq. 578. 


9406. .] — E. II., by his will, gave his 

residuary real & personal estate to trustees, upon 
trust for conversion, Si to invest Si accumulate 
until his youngest grandchild, T., attained twenty- 
one, or until such time, as if living, he would have 
attained twenty-one, Si then to divide amongst liis 
four grandchildren therein named equally, share 
Sc share alike, Si their respective exors., adminis- 
trators, Si assigns. In case any one or more of 
them should attain twenty-one A afterwards 
die previously to the time of distribution, his or 
their share or shares to be vested, but the actual 
payment to be postponed to the time above 
mentioned. There was no gift over nor provision 
for maintenance out of the shares. F., one of the 
grandchildren, died a minor :• — Held ; his share 
did not vest, Si was undisposed of by the will . — lie 
Horsfaul’s Trusts (1871), 25 L. T. 197. 

9410. ,] — Testator gave & devised all 

the residue of his real & personal estate to trustees, 
upon trust to pay his wife an annuity during her 
life or widowhood, Si from time to time during the 
lifetime of his wife, or during the time of twenty- 
one years after his decease, which should first 
happen, to invest Si accumulate the rest of the 
annual produce in their names ; Si after the 
decease of his wife, or at the expiration of twenty- 
one years, whichever should first happen, he 
directed his trustees to sell his estate & to pay Si 
divide the balance of the moneys arising therefrom, 
after providing for the annuity, if necessary, 
amongst all his children in equal shares, “ the issue 
of any deceased child to take his, her, or their 
deceased parent’s share.” Testator died in 1877, 



Pakt XVI. — Construction. 


1091 


leaving six children, who all survived him A were 
now living ; one only of the children had issue : — 
Held : the six children took vested A indefeasible 
interests on the death of testator . — Re Bjiagger, 
Bragger v . Bragger (1887), 56 L. J. Ch. 490 ; 
56 L. T. 521. 

Application of surplus accumulations.] — See Per- 
petuities, Vol. XXXVII., pp. 146-151, Nos. 719- 
761. 

II. Gift of Interim Maintenance. 

(a) For Benefit of Individuals. 

9411. Effect of — Whether bequest vested or con- 
tingent.] — Harrison v. Buckle, No. 9375, ante. 

9412. .] — Smith v. Vaughan (1729), 

2 Eq. Cas. Abr. 543 ; 22 E. R. 457, L. C. 

9413 . .] — Legacy payable at twenty- 

one, with a certain allowance in the mean time. 
The legatee dies before twenty-one. His adminis- 
trator not entitled to the legacy till such time 
as he would have attained twenty-one. — Roden v. 
Smith (1744), Arab, 588 ; 27 E. R. 383. 

Annotations : — Distd. May v. Wood (1792), 3 Bro. C. C. 471. 

Apld. Crickett v. Dolby (1795), 3 Ves. 10. 

9414 . .] — Trust “ to raise ” £5,000 

portion “ A pay it ” to such younger child as the 
father should appoint ; for want of appointment 
to the younger children at twenty-one, with 
interest for their maintenance, etc., in the mean- 
time, etc. The only younger child died at two 
years old : — Held : not to be vested in him, so as 
to be claimed by the father as his representative. — 
Hubert v. Parsons (1761), 2 Ves. Sen. 261 ; 28 
E. R. 169, L. C. 

Annotations: — Consd. Griffith v. Hemming: (18G0), 8 W. R. 

687. Reid. Henty v. Wrey (1882), 30 W. It. 317. 

9415 . .] — Hoath v. Hoath, No. 9378, 

ante. 

9413 . — — .] — “ Maintenance ” not equi- 

valent to “ interest, for the purpose of vesting a 
legacy. — Pulsfokd v. Hunter (1792), 3 Bro. C. 0. 
416; 29 E. B, 618, L. C. 

Annotations: — Distd. Lcako v. Robinson (1817), 2 Mcr. 

3C3. Folld. He Ashmore's Trusts (1869), L. it. 9 Eq. 

99. N.F. Fox v. Fox (1875), L. It. 19 Eq. 280. Consd. 

He Martin, TuJko v. Gilbert (1887), 57 L. T. 471 : He 

Winilo, Tucker v. Wintle, [1896] 2 Ch. 711. Reid. He 

Ussher, Foster v. UBsher, [1922] 2 Ch. 321. 

9417. .] — Bequest to A. for his second 

daughter, that he shall have born, for her educa- 
tion, till she shall attain the age of twenty-one ; 
A after she shall attain the age of twenty-one, to 
her A her heirs for ever ; she being christened Z. ; 
A, in default of such issue, over. Another bequest 
to A. till the said daughter shall attain the age of 
twenty-one, A, after she shall attain the age of 
twenty-one, to her & her heirs for ever. Both 
vested in a second daughter, the third child, 
christened Z. ; though she died under twenty-one ; 
being an exception out of the generality of the 
bequest to her ; & the time not of the substance. — 
Lane v. Goudge (1803), 9 Ves. 225 ; 32 E. R. 589. 
Annotation : — Reid. Davies v. Fisher (1842), 5 Beav. 201. 

9413 . .] — Devise of testator’s lease- 

hold houses, held for a term renewable, to J. 
to his own use & benellt on his attaining twenty- 
one, upon trust that his, the testator’s, trustees 
should pay & perform rents, & covenants, A renew 
the same from time to time, A for that purpose to 
make surrender, etc., A also to permit the trustees 
to receive the rents during the minority, the 


maintenance of the infant to be paid thereout, with 
liberty to M. to keep the houses during the minority 
paying rent to the trustees, etc. : — Held : this was 
in effect a dev ise to the trustees during the minority, 
with a vested remainder to J. the infant ; A the 
interest of M. ceased on the death of J. before 
twenty-one. — Goodright d. Revell v . Parker 
(1813), 1 M. A S. 692 ; 105 E. R. 259. 

9419. .] — Bequest of a legacy to A. to 

be paid at twenty-five or between twenty-one A 
twenty-five if the exors. should think proper ; 
A maintenance in the meantime, with a limitation 
over, in case A. should not receive, or dispose of it 
by will or otherwise, in his lifetime : the limita- 
tion over held void. — Ross v. Ross (1819), 1 Jac. A 
W. 154 ; 37 E. R. 334. 

Annotations : — Apld. Cutlibert v. Rurrier (1822), Jac. 415 ; 

Green v. Harvey (1842), 1 Hare, 428. Consd. Byng v. 

Strafford (1843), 5 Beav. 558. Distd* Borton r. Borton 

(1849), 16 Sim. 552 ; Ex p. Palmer (1852), 5 De G. & Sm. 

649. Consd. He Wilcocks’ Settlmt. (1875), 1 Ch. D. 229. 

Apld. Shaw v. Ford (1877), 7 Ch. D. 609 ; He Dugdale, 

Dugdale v. Dugdale (1888), 38 Ch. D. 176. Reid. Mon- 

tresor v. Montresor (184 5), 1 Coll. 693 ; Watkins v. 

Williams (1851), 3 Mac. & G. 622 ; Holmes v. Godson 

(1856), 8 De G. M. & G. 152 ; Perry v. Merritt (1874), L. R. 

18 Eq. 152. Mentd. Cowman r. Harrison (1852), 1 W. R. 96. 

9420. .] — Testator directed his person- 

alty to be invested for the sole use A maintenance of 
his daughter until she arrived at twenty-one ; A 
when she attained twenty-one, the remainder to be 
paid to the daughter. She died under twenty- 
one : — Held : a vested interest. — Rofe v. Sowerby 
(1830), Taml. 376 ; 48 E. R. 150. 

9421. .] — Bequest of £10,000 pro- 
vided the legatee attain twenty-one. In a subse- 
quent part of the will testator appointed guardians, 
whom he requested to attend particularly to the 
education A well-being of the legatee, A see that 
she was properly A virtuously brought up A 
educated : — Held : the interest of the legacy was 
applicable to the maintenance of the legatee but 
the principal was contingent. — Mills v. Rob arts 
(1830), 1 Russ. A M. 555 ; Taml. 476 ; 8 L. J. 
O. 8. Ch. 141 ; 39 E. R. 213. 

9422. .] — Testator bequeathed the 

residue of his estate to A., in trust, to apply the 
income for the maintenance of C. until he attained 
the age of thirty, A then in trust to pay him the 
principal, with power to advance any part of the 
principal in the meantime, there was no gift over : 
— Held : C. was absolutely entitled to receive the 
money on his attaining twenty-one. — Bailey v. 
Smith (1835), 4 L. J. Ch. 249. 

9423. .] — Direction to exors. to apply 

£25 per annum for the maintenance of testator’s 
natural daughter till twenty-one or marriage, 
which should first happen, when his exors. were 
thereby required to pay to her £500. She died 
under twenty-one A unmarried : — Held : the 
legacy failed. 

It is well known that a legacy which would, 
upon the terms of the gift, be contingent upon the 
legatee attaining a certain age, may become 
vested by a gift of the interest in the meantime, 
whether direct or in the form of maintenance 
provided it be of the whole interest ; which clearly 
marks the principle, that it is the gift of the whole 
interest which effects the vesting of the legacy. . . . 
When maintenance is given, questions arise, 
whether it be a distinct gift, or merely a direction 
as to the application of the interest ; A if it be a 


PART XVI. SECT. 20, SUB-SECT. 3. 

— H. (a). 

94111. Effect of — Whether bequest 
vested or contingent .] — S mid more v. 
Makinson (1908), 6 C. L. R. 243.— 

AUS. 

9411 11. .] — Testator be- 


queathed to his daughter E. the sum of 
£20,000 " on attaining the age of 21 
years,* ’ & directed that during her 
minority the interest or income of the 
legacy or so much thereof as may bo 
necessary ” should be paid to his wife, 
“such interest or income to bo paid or 


expended for or towards the mainte- 
nance or education of the minor.** The 
daughter survived testator, but died 
at 17 unmarried & intestate : — Held : 
the legacy had vested before her death. 
— Moodie’s Executors v. Moodik’s 
Curator, 20 S. C. 464. — S. AF. 

1 A 2 
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distinct gift, it has no effect upon the question of 
the vesting of the legacy (Lord Cottenham, C.). — 
Watson v. Hayes, Watson v. Reynard (1839), 
5 My. & Cr. 125 ; 9 L. J. Ch. 49 ; 4 Jur. 186 ; 
41 E. R. 319, L. C. 

Annotations : — Consd. James t>. Wynford (1852), 1 Sm. & G. 
40. Diirtd. lie Hart’s Trusts, Ex p. Block (1858), 8 Do G. 
& J. 195. Consd. Spencer v. Wilson (1873), L. R. 1G Eq. 
501. Apld. lie Peek’s Trusts (1873), L. R. 16 Eq. 221 ; 
Fox v. Fox (1875), L. R. 19 Eq. 286 ; Re Grimshaw’s 
Trusts (1879), 1 1 Ch. D. 406. Consd. Patching v. Barnett 
(1880), 49 L. J. Ch. 665 : Re Martin, Tuke v . Gilbert 
(1887), 57 L. T. 471. Apia. Re Wintle, Tucker v. Wintle, 
11896] 2 Ch. 711. Expla. Re Nunbumholme, Wilson v. 
Nunburnholme, £ 1 9 IlT 2 Ch. 510. Refd. lie Holt’s 
Estate, Bolding v, Strugnell (1876), 45 L. J, Ch. 208 ; 
Re Ussher, Foster v. Usslier, [1922] 2 Ch. 321. 

9424 . .] — Testator directed his trustee 

to apply the rents of his freehold estates, during 
the life of his wife, for the maintenance & educa- 
tion of his two great-nieces, &, after his wife’s 
death, to sell the estates & apply the proceeds to 
the use & benefit of both his great-nieces, share & 
share alike, but if there should be but one of them 
living at his wife’s death, to the use & benefit of 
the surviving great-niece only. One of the great- 
nieces died an infant in the lifetime of the wife : — 
Held : a moiety of the rents accrued between her 
death & the death of the widow did not go to the 
surviving great-niece or result to testator’s heir, but 
belonged to her personal representative. — W ebb 
v. Kelly (1839), 9 Sim. 469 ; 59 E. R. 439. 

Annotation: — Consd. lie Bowlby, Bowlby t\ Bowlby, [1904] 
2 Ch. 685. 

9425. .1 — Bequest of £1,000 to A., 

upon trust, to lay the same out in Consols, & pay 
the interest & dividends to B. for life ; & imme- 
diately after her decease, upon trust, that the 
said stock should be transferred to B.’s daughter 
C., in case she should then have attained her age 
of twenty-one years, for her absolute use & benefit ; 
but in case the said C. should not have attained 
her age of twenty-one years at the decease of her 
said mother, then upon trust, to pay & apply the 
said interest & dividends, as the same should 
become due <fe payable, for the maintenance & 
support of the said C. until she should attain such 
age of twenty-one years, & upon her attainment 
thereof, upon trust, to transfer the said stock or 
fund to the said C., for her use & benefit. B. & C. 
survived testator. Afterwards C. died in the 
lifetime of B. without having attained the age of 
twenty-one years : — Held : C. took a vested 
interest in the £1,000. — Hammond v. Maule 
(1844), 1 Coll. 281 ; 13 L. J. Ch. 386 ; 3 L. T. 0. S. 
261 ; 8 Jur. 568 ; 63 E. R. 420. 

9426 . .] — Testator devised estates to 

trustees upon trust to pay certain annuities to his 
wife & other persons, with a direction that during 
the life of his wife the surplus rents should be 
applied in discharge of incumbrances affecting the 
devised property ; &, subject to these trusts, he 
declared that the trustees should stand seised of 
the property, in trust for various persons, not in 
esse at testator’s death, successively in tail, with 
remainder to testator’s niece for life, with a 
direction that during her minority the rents should 
be applied as after mentioned, & then followed a 
clause to the effect that, if any person beneficially 
entitled to the rents should be in his or her 
minority, an annual sum not exceeding £300 
should be applied out of the rents to the main- 
tenance of that person, & the residue of the rents 
should accumulate, & the accumulations be 
applied in the discharge of incumbrances : — 
Held : upon the construction of these inconsistent 
clauses, & other parts of the will, the testator’s 


niece was not, at least, during the life of the 
testator’s widow, entitled to any part of the rents 
for her maintenance during minority. — Willi ames 
v. Edw 4 £IDS (1845), 2 Coll. 176 ; 63 E. R. 688. 

9427. .] — Testator by his will devised 

& bequeathed to his trustees & exors. all his real 
& personal estate, upon trust, out of the rents & 
profits, to pay two annuities, to his wife & another 
person, & then to provide for the maintenance of 
three children of A. & for their advancement in 
life, & “ to deduct the amount of such advance- 
ment from their share of the personal estate, & 
when the youngest of the three before-mentioned 
children (naming them), attained the age of 
twenty-one years, to assign, transfer, & convey, 
in such mann er as counsel in the law should advise, 
all the rest, residue, <fc remainder of the money 
in the funds, securities for money, & all other his 
personal estate, & the freehold estate, charged 
with payment of the annuities, unto the before- 
mentioned three children, their heirs, etc., & the 
survivors & survivor of them ” ; & after appoint- 
ing the exors. the guardians, he proceeded : ** & 
that they (the children) should not, nor should 
either of them, possess the right to sell, convey, 
alienate, or in any other way legally incumber, 
etc., until the youngest of them then living attained 
the age of twenty-three years ” : — Held : the 
children took vested interests at the time of the 
death of testator. 

Where testator directed the whole interest of 
the share of a fund to bo appropriated, the party 
in whose favour such share was given took a present 
vested interest ; it was not necessary the words 
should express interest ; but if testator said 
that the interim profits were to go, in the mean- 
time, before the period indicated for distribution, 
it would equally create a present vested interest 
in the share. Testator, by giving the ultimate 
residue to the parties, to whom or in whose favour 
the interim interests would be applicable, clearly 
showed that he intended they should have a power 
of disposition of their respective shares, before 
the youngest might attain his age of twenty-one ; 
it was most improbable testator should intend 
that a child who attained twenty-one should be 
denuded of this right, or that it should bo 
suspended until the youngest attained twenty-one. 
The word “ survivor ” imported joint-tenancy 
(Wigram, V.-C.). — Milne v. Loe, Addinsell v . 
Loe (1848), 12 L. T. O. S. 240. 

9428. .] — Testator bequeathed a sum 

of money to his trustees, who were to pay the 
dividends to his brother, until his niece should 
attain the age of twenty-one, or should previously 
marry with the consent of her father, such interest 
to be applied by his brother in the maintenance & 
education of the niece, & when she should attain 
twenty-one, or marry with such consent, upon 
trust, to transfer the capital to her. The niece 
married under age, without consent : — Held : the 
dividends between the time of her marriage & her 
attaining twenty-one were to be paid to the niece. 
—Re Camac (1848), 17 L. J. Ch. 417 ; 12 Jur. 470. 

9429. .] — Gift by will of personalty 

to trustees, the proceeds to be invested & the 
interest & dividends paid to A. & B. respectively 
for their lives, & after their decease “ to go to 
their respective children for their support & 
maintenance until they shall attain the age of 
twenty-two years severally, they . to receive the 
principal & interest as they attain such age, in 
equal shares ” ; the share of any dying before such 
age to be divided amongst the survivors : — Held : 
the children had a vested interest in the capital 
of their respective shares under the will, receivable 
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when they attained the age of twenty-two years. — 
Hobbs v. Parsons (1854), 2 8 m. Sc G. 212 ; 23 
L. T. O. S. 47 ; 2 W. R. 347 ; 65 E. R. 369. 

9430. .] — A letter, in the nature of a 

declaration of trust of a sum of £ 2,000 was as 
follows : “ The interest to be retained by me 

during my life, & after my decease, to be applied 
to the maintenance of H. & her daughter. After 
my decease I wish the interest of the above sum 
to be applied to their maintenance during their 
joint lives ; <fc at the decease of her mother, if 
the child survives 8c lives till she has attained the 
age of twenty-one years, then the principal sum 
I bequeath to her ; but in the event of both their 
deaths before the child shall have obtained the 
age of twenty-one years, then the principal sum 
to be paid to my brothers & sisters.” The daughter 
lived to attain twenty-one, but died in the lifetime 
of her mother : — Held : the mother was entitled 
to the interest of the £ 2,000 during her life, & the 
daughter upon attaining the age of twenty-one 
acquired an absolute vested interest in the 
principal sum. — Moor v. Abbott (1857), 26 
L. J. Oh. 787 ; 30 L. T. O. S. 70 ; 3 Jur. N. S. 551. 

9431. .] — Testator gave real estate to 

a devisee for life, with remainder to trustees in fee 
in trust to sell & pay out of the proceeds £500 to a 
legatee when she should attain twenty-five, & he 
directed that the legacy should carry interest 
from the death of the tenant for life, to be paid 
towards the legatee’s maintenance until she 
attained twenty-five. He also directed other 
legacies to be paid out of the proceeds of the real 
estate, & gave the residue of the proceeds to other 
persons. The legatee of the £500 survived the 
tenant for life, but died under twenty-five : — 
Held : the legacy vest ed & passed to her personal 
representatives. — lie Hart’s Trusts, Ex p. Block 
(1858), 3 De G. & J. 195 ; 28 L. J. Ch. 7 ; 32 
L. T. O. 8 . 98 ; 4 Jur. N. 8 . 1264 ; 7 W. R. 28 ; 
44 E. R. 1243, L. JJ. 

Annotations : — Consd. Re Peek’s Trusts (1873), L. II. 10 Kq. 

221 ; Fox v. Fox (1875), L. R. 19 Eq. 286 ; Re Holt/s 

Estate, Bolding v. Strugnell (1876), 45 L. J. Ch. 208. 

Apld. Bunn, Re, Isaacson v. Webster (1880), 16 Ch. D. 

47 ; Scotney v. Lomor (1886), 31 Ch. D. 380. Refd. 

Bcllalrs v. Bellairs (1874), L. R. 18 Eq. 510 ; Re Martin, 

Tuke v, Gilbert (1887), 57 L. T. 471. 

9432. .] — Testator devised his estates 

to trustees, in trust, after A.’s decease, “ in case 
she should have only one child which should 
survive her,” to pay £200 a year for his main- 
tenance until he should attain twenty-five ; & 

from & after such only cliild should attain that 
age, to raise £ 10 , 000 , & pay the same to him at 
that age. Or in case A. should, “ at her decease, 
have two or more children,” then to raise an 
annuity for their maintenance “ until they should 
respectively attain twenty-five, 8c when they 
respectively attained that age, to pay each an 
equal share of the £ 10 , 000 .” Pltf. was en ventre sa 
mere at testator’s death, & was the only child of 
A. who survived her : — Held : the bequest of the 
£10,000 was too remote. — Merlin v. Blagrave 
(1858), 25 Beav. 125 ; 53 E. R. 584. 

9433 . .] — (i) Where there is a gift to 

A. at twenty-one with maintenance in the mean- 
time, in order to make the legacy vested, there 
must be a trust so to apply the whole income. 

Testator devised real estates to trustees upon 
trust to permit A. to receive the rents for life, & 
after her decease to apply such rents for the 
maintenance of C. until he should attain twenty- 
one, & if he should attain twenty-one in the life- 
time of A., after her decease to C. in fee. But in 
case C. should die under twenty-one, then upon 
trust after the decease of the survivor of A. 8c C. 


to H. in fee. There was then a gift of the 
personalty to the trustees, on trust to pay an 
annuity of £5 to A., 8c to apply the residue for 
C.’s maintenance, & when he should attain twenty- 
one, to transfer the capital to him, subject to the 
annuity, but in case he should die under twenty- 
one in the lifetime of A., then to pay her an 
annuity of £10 for life, with a gift of the residue to 
H. On the question whether the legacy to C. was 
vested or contingent : — Held : it was vested. 

(2) Where a vested legacy is to be divested in a 
particular contingency, that precise contingency 
must occur to divest the gift. — Potts v . Atherton 
(1859), 28 L. J. Ch. 486 ; 7 W. R. 331. 

9434. .] — Upon a special case as to 

the construction of a will, certain legacies thereby 
bequeathed were held to be vested in the legatees, 
as the words of the bequest, importing a con- 
tingency, referred only to the time of payment of 
the legacies ; <fc as the legatees were entitled to 
maintenance out of the legacies, they were directed 
to be invested 8c the interest applied accordingly. 
Moore v . Moore (1861), 5 L. T. 198 ; 9 W. R. 
916. 

9435. .] — Testatrix gave a share of 

residuary personal estate to such of her four 
grandchildren, naming them, as should be living 
at the death of M., 8c directed that in case any of 
her said four grandchildren should die in the life- 
time of M., leaving issue, the share or Bhares of 
such of them so dying should be assigned & trans- 
ferred to such issue respectively, in equal shares 
8c proportions, “ on their attaining the age of 
twenty-one years, & the dividends 8c proceeds 
thereof in the meantime to be applied in or towards 
their maintenance & education.” One of the 
grandchildren having died in the lifetime of M., 
leaving issue, of whom several died under twenty- 
one : — Held : the interests of such of the issue of 
the grandchild as died under twenty-one did not 
vest at the death of their parent, but the share 
vested in such of the issue only as attained twenty- 
one. — Re Ashmore’s Trusts (1869), L. R. 9 Eq. 


99 ; 39 L. J. Ch. 202. 

Annotations: — N.F. Fox v. Fox (1875), L. It. *9 28G. 

Distd. Perrott v, Davies (1877), 38 L. 1. 52. Consd. Re 

Martin, Tuke v. Gilbert (1887), 57 L. T. 47 1 ; Re Win tie. 

Tucker r. Wintle, 118961 2 Ch. 711. Reid. Dewar t>. 

Brooke (1880), 14 Ch. D. 529 ; Re Ussher, poster v. 

Ussher, [1922] 2 Ch. 321. 

9436. .] — Rc Peek’s Trusts, No. 9366, 

ante . 

9437. .] — A. bequeathed the residue 

of his personalty to trustees in trust to permit his 
wife E. to carry on his business until his son J. 
should attain twenty-one, E. maintaining all his 
children in the interim, 8c then, after a trust to 
pay E. £ 100 , in trust for J. for his own use 8c 
benefit : — Held : J.’s attaining twenty-one was a 
condition precedent, 8c as he died under that age, 
he took no vested interest in the bequest. — 
Sullivan v . Edgell, Dimond v, Edgell (1875), 
23 W. R. 722. 

943 g t .] — Testator bequeathed liis 

residuary personal estate to trustees in trust for 
conversion & investment, 8c to pay the income to 
B. for his maintenance 8c until he should attain 
the age of thirty ; 8c upon his attaining that age 
to pay or transfer the capital to him absolutely. 
B. survived testator 8c died under thirty : — Held : 
B. took a vested interest. — Re Bunn, Isaacson v. 
Webster (1880), 16 Ch. D. 47 ; 29 W. R. 348, 


Annotations : — Retd. Sootney v, Loraer (1885), 29 Ch. D. 
635 ; Re Wrey, Stuart r. Wrey (1885), 30 Ch. D. 507. 

9439 , .] — Testatrix by her will devised 

8c bequeathed all her real 8c personal assets to a 
trustee absolutely, upon trust to sell 8c convert 
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into money, & thereout to pay her funeral & testa- 
mentary expenses & debts, & stand possessed of the 
residue upon trust to invest & apply the income 
“ arising therefrom for or towards the maintenance 
& education of her two children,” naming them, 
“ until they shall respectively attain the age of 
twenty-one years, & then to divide the trust 
funds equally between them as tenants in common.” 
There were two children only, both illegitimate ; 
one, a son, died a minor & unmarried, & if his 
share vested it went to the Crown. On summons : 
—-Held : the gifts were separate, & the ultimate 
gift was contingent, & did not vest, but lapsed on 
the death of the son under twenty-one. — Re 
Morris, Salter v. A.-G. (1885), 52 L. T. 840 ; 33 
W. R. 895. 

Annotations : — Consd. Be Martin, Tuke v. Gilbert (1887), 57 

L. T. 471. Bold, lie Gossling, Gossling v. Elcock, [1902] 

1 Ck. 945. 

9440. ,] — Testatrix, who died in 1807, 

by her will, dated in 1805, devised & bequeathed 
her real estate the residue of her personal estate 
to trustees upon trust for sale & conversion, & 
after payment of her debts, etc., <fc certain legacies, 
upon trust to divide the residue of the income of 
her personal estate & the rents of her real estate 
until sold into nine equal shares. Testatrix 
disposed of one of such shares in the following 
manner. As to one other equal ninth part or 
share of such dividends, rents, & interest, upon 
trust to pay or apply the same for & towards the 
maintenance & education of A., B., & C. ; & as & 
when they should respectively attain the ages of 
twenty-one years, upon trust to pay them in equal 
shares one equal ninth part or share of such 
principal moneys, & the dividends & interest 
which might accrue due thereon. A. died in the 
lifetime of testatrix. B. survived testatrix but 
died under the age of twenty-one. C. survived 
testatrix & attained the age of twenty-one. Upon 
the cpiestion whether the gift to B. was vested or 
contingent : — Held : the gift was contingent & 
not vested ; A, therefore, the share of B. lapsed 
by reason of his death under the age of twenty-one 
years. — Re Martin, Tuke v. Gilbert (1887), 57 
L. T. 471. 

Annotation:- -Reid, lie Gossling, Gossling v. Elcock, [1902] 

1 Ch. 945. 

9441. -.] — It is now a well-settled rule 

of construction that, where there is a gift by will 
of a share of residue, to be paid or transferred to 
the legatee on his attaining a particular age, with 
a direction that in the meantime the income of 
the share shall be applied for his maintenance, the 
share is vested & not contingent. 

Testator gave his residuary estate in trust to 
pay & transfer the same unto & equally between 
his two children, a son & daughter, on their 
severally attaining twenty-one, the income “ during 
their respective minorities ” to be applied in or 
towards their maintenance, with a power for the 
trustees at any time during the •“ respective 
minorities ” of his said two children to advance 
any portion “of his or her presumptive share” 
in or towards “ their ” advancement in the world. 


Upon the construction of the will : — Held : the 
income of each share alone was to be applied 
separately for the maintenance of the child 
entitled to that share alone, & not indiscriminately 
in respect of both shares, & therefore, according 
to the rule above stated, each child took an 
immediate vested interest in his or her share. — Re 
Gobbling, Gobsling v. Elcock, [1903] 1 Oh. 448 ; 
88 L. T. 279 ; sub nom. Re Gobbling, Gobbling v . 
Gossling, 72 L. J. Ch. 433, O. A. 

Power of trustee discretionary .] — See Sub-sect. 
3, H. (c), post. 

(b) For Benefit of Class . 

9442. Effect of — Whether bequest vested or con- 
tingent.] — T. gave the residue to trustees (inter 
alia), to lay out one-third part in securities, the 
interest to accumulate for the benefit of the 
children of his niece, &, if she should survive her 
husband, & have issue under twenty-one years of 
age, the trustees were to apply the interest for 
their maintenance till twenty-one ; & upon the 
children attaining their ages of twenty-one, equal 
shares of the principal to be transferred to them : 
the interest accrued between the elder & the 
younger children coming of age, decreed to be 
divided between them. — Hawkins v. Combe 
(1783), 1 Bro. C. C. 335 ; 28 E. R. 1165. 

Annotation: — Reid. Tie Holford, Holford v. Holford, [1894] 

3 Cb. 30. 

9443. .] — Leake v . Robinson, No. 

9092, ante. 

9444. .] — Testator bequeaths the 

residue of his property to his nephews & nieces on 
their respectively attaining twenty-five with a 
direction that his trustees shall, in the mean- 
time apply the profits to their maintenance, but 
in case of the death of any of them unmarried 
without issue he gives the shares of those so dying 
unto the survivors equally, to be paid at the same 
time with their original shares ; first a nephew & 
then a niece die, under twenty-five, unmarried & 
without issue ; the whole residue is divisible 
among the survivors who attain the specified age & 
the niece does not, upon the death of the nephew 
acquire under the clause of survivorship, a vested 
interest in her proportional part of his share. — 
Barker v. Lea (1&23), Turn. & R. 413 ; 37 E. R. 
1100 . 

Annotation : — Confld. Be Allan, Dow v. Cassaignc, [1903] 1 Ch. 

276. 

9445. .] — Bequest to exors. of the 

residue of testator’s estate, in trust, to sell & invest 
the produce, & to apply so much of the interest & 
dividends, as might be necessary, for the main- 
tenance & education of testator’s five infant 
children, during their minorities, & to accumulate 
the surplus for their benefit, <fc upon their severally 
attaining twenty-one, to pay them £2,500 each : 
&, if there should be any overplus after such pay- 
ments, to pay & divide it amongst the five children, 
or such of them as should be living when the 
youngest attained twenty-one ; &, in case any of 
the said five children died, under twenty-one, 
without leaving issue, the share of such children in 
the trust moneys, should go to the survivors : but 


PART XVI. SECT. 20, SUB-SECT. 3. 

— H. (b). 

9442 i. Effect of — Whether bequest 
vested or contingent .] — Testator, having 
a power of appointment under a settle- 
ment, in pursuance of that power be- 
queathed certain personal property to 
Ids children ** on tneir attaining the age 
of 21,” & then directed that “ the inte- 
rest of those sums should be applied for 
their support & maintenance/ r ©to. : — 
Held : the words “ on their attaining, ” 


in the first clause of the will, gave the 
children vested interests; but if that 
were not so, the gift to the children of 
the interest of the fund would give the 
children a vested interest. — Be Ormk’s 
Trusts (1851), 18 L. T. O. S. 12. 
— IR. 

944211. .] — Testator be- 

queathed to each of the children of Ills 
son R. who should be living at testator’s 
death. & who should live to attain the 
age of 21 years, the sum of £1,000, the 


interest theroof in the meantime to be 
paid to their father in aid of their 
maintenance & education. One of 
R.’s children P. survived testator, but 
died under 21 ; — Held: P/s legacy 
vested, by foroe of the gift of the inter- 
mediate interest, 8c was payable to his 

S wsonal representative . — lie Byrne, 
yrne v. Kenny (1889), 23 L. R. 
lr. 260.— IR. 

9442 ill. .] — Brennan v. 

Brennan, [1894] 1 I. R. 69, 73.-— IR. 
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if any of them should die under twenty-one, leaving 
issue, the shares of such children should go to such 
their issue. One of the children attained twenty - 
one, Sc died, leaving issue, but before the youngest 
child of testator had attained twenty-one : — Held : 
the child so dying, did not take a vested interest 
in the surplus of testator’s estate ; Sc her issue took 
no interest in such surplus, but the whole of such 
surplus went to the surviving children of testator. 
— Howes v. Herring (1825), M‘Cle. & Yo. 295 ; 
148 E. R. 424, Ex. Oh. 

9445 . . — .] — Testator bequeathed a fund, 

which was to be produced by the conversion into 
money of the residue of his real Sc personal estate, 
to trustees, upon trust to pay the interest of one 
moiety to his daughter, for her separate use during 
her life ; &, after her death, to pay £100 a year to 
her husband during his life, Sc to apply the re- 
mainder of the dividends to the maintenance Sc 
education of all Sc every her children, until they 
attained twenty-one respectively, Sc when they 
attained their respective ages of twenty-one, 
upon trust to pay the principal to them in equal 
shares : the mother survived testator, Sc left two 
children, who died under twenty-one. The moiety 
of the residue vested in these children. — .Tones v. 
MACKILWAIN (1820), 1 Russ. 220 ; 38 E. R. 80. 

Annotations : — Consd. Lloyd r. Lloyd (1856), 3 K. & J. 20. 
Refd. Daview i\ Fisher (1842), 5 Beav. 201. 

9447. — .] — Testatrix gave the interest 

of her residuary estate to her four sisters during 
their lives, Sc directed that, on their deaths, the 
interest of their respective shares should, at the 
discretion of her exor., be applied to the main- 
tenance Sc education, or accumulated for the benefit 
of the children of each of them so dying, until 
such children should respectively attain the age of 
twenty -two years, when they were to be entitled 
to their mother’s share of the principal ; with 
limitations over, in the event of the death of any 
of them under that age : — Held : the children of 
the sisters were not to f ake a vested interest, till 
they attained twenty-two.- Vawdky v. Gedpes 
(1830), 1 Russ. & M. 203 ; Taml. 301 ; 8 L. J. 
O. H. Ch. 03 ; 39 E. R. 78. 

Annotations : — Distd. Bland i\ Williams (1834), 3 L. .T. Ch. 
218. Consd. Davies r. Fisher (1842), f> Beav. 201. Distd. 
J’ucklinm r. Gregory (1845), 4 Hare, 396 ; Smith v. Palmer 
(1849), 7 Haro, 225. Consd. lie Baxter's Trusts (1864), 
4 New Hep. 131. Apld. He Pulley's Trust Estate (1865), 
13 L. T. 264. Consd. Spencer v. Wilson (1873), L. K. 16 
Fq. 501 ; Patching v. Barnett (1880), 49 L. J Ch. 665. 
Refd. Poo d. Policy v. Ward (1839), 9 Ad. & El. 582 ; 
Watson r. Hayes (1839), 5 My. Cr. 125 ; Lister v. 
Bradley (1841), 1 Hare, 10 ; Saunders v. Vautler (1841), 
Cr. <Sr Ph. 210; Posting v. Allen (1844), 5 Hare, 573 ; 
Southern r. Wollaston (1852), 16 Beav. 166; Courtier t\ 
Oram (1855), 21 Beav. 91 ; Re Hart’s Trusts (1858), 32 
L. T. O. S. 98 ; llardenstle v. Hardcastle (1862), 1 New 
Bep. 83 : lie Judkin’s Trusts (1884), 50 L. T. 200 ; Rc 
Martin, Tuke r. Gilbert (1887), 57 L. T. 471 ; Uc Wintlc, 
Tucker v. Wintlc, [1896] 2 Ch. 711 ; Re Nunburnholmo, 
Wilson v. Nunburnholme, [1912] 1 Ch. 489. 

9448. -.] — Testator gave £5,000 to 
trustees in trust for his daughter E. for life, Sc 
after her death in trust to apply the interest for 
the maintenance of all her children, as should be 
living at her death, during their minorities, & on 
their attaining twenty-one, in trust to transfer the 
same equally between them. But if E. should die 
without leaving any such child, or leaving such they 
should all die under twenty-one, then to transfer 
the same unto such children of E. as should be 
living at E.’s death without issue. One of E.’s 
children attained twenty-one, but died in E.’s 
lifetime ; — Held : that child did not take a vested 
interest. — Tucker v. Harris (1832), 5 Sim. 638 ; 
2 L. J. Oh. 18 ; 68 E. 11. 440. 

Annotations; — Refd. Bytheaoa t\ Bythesea (1854), 23 
L. J, Ch. 1004 ; White v. Hill <1867). L. It. 4 Eq. 265. 


9449. -.] — Testator bequeathed hi® 
personal estate to his wife, &, after her death, to a 
trustee, in trust to pay the rents Sc profits of his 
personal estate, for & towards the support Sc main- 
tenance of his six nephews Sc nieces, Sc in case of 
the death of any of them, for the maintenance Sc 
support of the survivors. All the nephews Sc 
nieces survived both testator Sc his widow. One 
of the nieces then died : — Held : her share did not 
become undisposed of, but she, by surviving 
testator’s widow, had become absolutely entitled 
to it. — Clarke v. Gould (1834), 7 Sim. 197 ; 58 
E. R. 811. 

9450. .] — Testator gave £1,500 to 

trustees Sc directed them to pay the interest to his 
son’s wife, for the benefit of his son, herself Sc 
children, during his son’s life, &, after his son’s 
decease, the £1,500 was still to remain in trust for 
the benefit of the wife Sc children for her life, &, 
at her death, to be divided equally among the 
children, if they should have attained twenty-one, 
but if any of them were minors, their shares were to 
be held in trust for them till they were twenty-one, 
Sc the interest was, in the meantime, to be applied 
for their maintenance ; but should the wife marry 
again, the children were then to receive their 
shares as they attained twenty-one ; — Held : the 
wife was a trustee of the interest for herself, her 
husband Sc children, Sc the shares of the children 
in the jirincipal did not vest in them until they 
attained twenty-one. — Taylor v. Bacon (1836), 
8 Sim. 100 ; 59 E. R. 40. 

Annotation : ~ Reid. Hammond v. Maule (1811), 13 L. J. Ch. 

386. 

9451. ,] — Davies v. Fisher, No. 9224, 

ante . 

9452. .J — Testator directed his 

trustees to pay the interest of £2,500 to his 
daughter for life, for her separate use, Sc after her 
death, for the maintenance of all her children 
until they should attain twenty-one, Sc then the 
principal to be equally divided amongst her 
children ; A if his daughter should die without 
leaving a child, then that the principal should be 
divided amongst all his own children then living. 
The daughter had children, but they all died under 
twenty-one : - Held : nevertheless, the legacy 
vested in them. —Parker v. Golding (1843), 13 
Sim. 418 ; 00 E. R. 162. 

9453. — .] — Bequest of the interest of 

the residue to the widow for the maintenance of 
testator’s children ; Sc after her decease, the 
property “ to be shared equally amongst all his 
children, if they should have attained twenty-one, 
Sc if any had not attained that age, then that his 
exors. should act as trustees until the eldest 
attained that age. Sc then pay him his share, Sc 
each one as he or she attained that age.” A 
child who died under twenty-one, in the lifetime 
of the widow, held not to have a vested interest. — 
Butcher v. Leach (1843), 5 Beav. 392 ; 7 .Tur. 
74 ; 49 E. R. 030. 

Annotation : — Refd. Hammond v. Maulo (1844), 13 L. J. Ch. 

386. 

9454. .] — Testator bequeathed one- 

fifth of his residuary personal estate to trustees 
upon trust for all Sc every the children or child of 
his son, J., born Sc to be born, Sc who, being a son 
or sons, should live to attain twenty-one, or, being 
a daughter or daughters, should live to attain 
that age or be married, to be equally divided 
between them, if more than one, share Sc share 
alike, as tenants in common ; Sc he directed that 
the dividends, interest Sc income of the share or 
expectant share of each such child should be paid 
to his said son, J., during his life, Sc after his 
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decease, then during the minority of each such 
child should be retained by his trustees or trustee, 
& be applied by him or them, as the event should 
happen, in, for or towards the maintenance, cloth- 
ing <S: advancement of each such child, in such pro- 
portion, manner & form as his son, J., or as the 
event might happen, his trustee or trustees, should 
think fit. At the date of the will & of testator’s 
death J. had three children, one of whom, a son, 
afterwards attained twenty-one, married & lived 
separately from liis father: — Held: (1) a trust 
was constituted in J. of the income, for the main- 
tenance, clothing & advancement of his children, 
which trust did not terminate upon all or anv of 
his three cliildren attaining majority in his life- 
time ; (2) J. was not entitled to apply the income 
arbitrarily, according to his own will <fc pleasure ; 
(3) he was entitled to apply the income of a child’s 
prospective share towards that child’s maintenance, 
clothing <fc advancement, without- reference to his 
ability to maintain <fc educate that clild ; (4) the 
son who had attained his majority was not entitled 
to an immediate transfer of one-third of the fund, 
inasmuch as it did not appear that testator 
intended to exclude after-born children, & at all 
events he did intend to authorise an unequal 
distribution from time to time of the income for 
the benefit of J.’s children. — B ateman v. Foster 
( 1844), 1 Coll. 118 ; 3 L. T. O. 8. 3 ; 03 E. R. 346. 

0455 . .] — Testator directed that- cer- 

tain funds should be payable to children on their 
arriving at the age of twenty-one, <fc that his 
trustee should in the meantime pay A apply the 
interest towards the maintenance of such children 
until their respective shares should become pay- 
able ; & that it should be lawful to apply the whole 
or any part of the principal to which any infant 
might be entitled under the provisions there- 
inbefore contained, at any earlier period than the 
same would become vested or payable by virtue 
of such provision, for the advancement of such 
infant : — Held : the representatives of a child who 
died under the age of twenty-one were not entitled 
to the interest accrued during his minority. — 
Skaife v. Stewart (1846), 10 Jur. 299 ; sub nom. 
Anon., 8 L. T. O. S. 33. 

9456. .] — Bute (Marquis) v. Harman 

(1846), 9 Beav. 320 ; 50 E. R. 367. 

9457 . .] — A gift of a legacy to A. for 

life, <fc afterwards to pay & divide it amongst all 
his children who shall attain the age of twenty- 
five, is not too remote, if, by the death of A. at 
such a time before testator, all the children must 
necessarily attain twenty-five within twenty -one 
years after testator’s death. — S outhern v. Wol- 
laston (1852), 16 Beav. 270 ; 22 L. J. Ch. 064 ; 
1 W. R. 86, 534 ; 51 E. R. 785. 

Annotation: — Consd. lie Dawson, Johnston v. Hill (1888), 

39 Oh. D. 1 55. 

9458. .] — Cowley v. Smith, No. 9094, 

aide. 

9459 . J — Testator devised freehold 

estates to his wife for life, & after her death to 
trustees, in trust to pay the rent to his daughter for 
life, & after her death to pay the rents for the 
maintenance of any child or cliildren of his 
daughter until the youngest should attain twenty- 
one ; then he directed his trustees to sell his here- 
ditaments & to pay, distribute & divide the pro- 
ceeds among such children : — Held : although the 
words “ to pay, distribute & divide ” amongst the 
children would primd facie vest a present interest 
in a child dying under twenty-one, yet the scope 
of the whole will clearly showed that testator did 
pot intend any child to take the corpus until 


twenty-one, & therefore that any child who died 
under twenty-one had no interest under the will. — 
Davenhjll v. Davenhill (1856), 28 L. T. O. S. 
130 ; 5 W. R. 18. 

9460. .] — Gift to trustees upon trust 

to permit A. to take the rents & profits for life, 
<fc after his decease in trust for all & every the 
children or child of A. who should live to attain 
twenty -five, but not otherwise ; with a direction 
to the trustees to apply the annual income of the 
trust estates & premises for the use & benefit 
of the children of A. until they should severally 
attain the age of twenty-five : — Held : void for 
remoteness. — C am v. Salmon (1850), 5 W. R. 31. 

9461 . .] — a devise of land to trustees 

in fee, upon trust to pay the rents to testator’s 
daughter for life, & after her death to apply them 
in the maintenance of all & every her child & 
cliildren during their minority, & when & as soon 
as all such children, if more than one, should have 
attained twenty-one, upon trust to sell, & to pay 
the proceeds of such sale “to & amongst all & 
every such child or children, share & share alike if 
more than one, & if but one, then the whole 
thereof to such only child : — Held : one of several 
children who survived testator, having died under 
twenty-one, took no share. — Lloyd v. Lloyd 
(1856), 3 K. & J. 20 ; 69 E. R. 1005. 

Annotations : — Expld. lie LocUvig, Lodwig v. Evans, [1916] 

2 Ch. 26. Reid. lie Grove’s Trusts (1862), 3 Gift. 575 ; 

lie Whitten, King v. Whitten (1890), 62 L. T. 391. 

9462 . ■ .] — Testator cl irected the interest 
of his residue to be applied to the maintenance & 
support of his son «fc his son’s wife & children, <fc 
after the death of the survivor of his son & wife, 
he directed such interest to be applied, by his 
exors., in the support of & bringing up the child 
or children of bis son during their minority or 
minorities, & as they severally attained the age of 
twenty-one years, he gave & bequeathed the share 
of each child to be paid to her or him, & in case only 
one of such children should live to attain the age 
of twenty-one years, then he gave the whole to 
such one child absolutely : — Held : the gift to the 
children was contingent on their attaining twenty- 
one. — T racy v. Butcher (1857), 24 Beav. 438 ; 
53 E. R. 427. 

9463. -.] — Testator directed that a 
residuary fund should be held in trust for the 
children of his two nieces, M. E., “ to he equally 
divided among the children or the survivors of 
them, as they attain their majority ; & in the 
meantime that the interest of such ultimate 
residue should be “ from time to time paid to my 
two nieces in proportion to the number of children 
each may have at the time such interest becomes 
due & payable, for the use <fc education of such 
children”: — Held: the children took vested 
interests, defeasible in the event of their not attain- 
ing full age. — Vining v. Wright (1800), 3 L. T. 
287. 

9464. ,] — Testator gave the residue 

of his estate to trustees upon trust, to invest & 
pay the dividends to his wife for her life, to be 
expended by her in & towards the maintenance of 
herself, & the maintenance & education of his 
children ; & after his wife’s death testator gave the 
same unto & among all his children, to be divided 
between them, share & share alike, & to be paid 
to them os they should respectively attain twenty- 
one, with benefit of survivorship among them : — 
Held : the children took vested interests on 
respectively attaining twenty-one, but all the 
children & the wife were entitled to maintenance 
out of the whole fund during the life of the wife ; 
& therefore, upon petition of tjie wife $ two of 
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children who had attained twenty-one to have 
their shares paid out to them, the ct. refused to 
order their shares to be paid to them, but allowed 
a part of such shares to be paid out on the children 
undertaking to pay the amount of income which 
would have arisen from the amount paid out to the 
wife for her life. — B erry v. Briant (1862), 2 
Drew. <fc 8m. 1 ; 31 L. J. Ch. 327 ; 5 L. T. 818 ; 8 
Jur. N. S. 69 ; 10 W. R. 242 ; 62 E. R. 621. 

9465. .] — Thomas v. Wilberforce, 

No. 9022, ante . 

9466. -.] — PE ARMAN v. Pearman, No. 

9074, ante. 

9467. -.] — Testator devised his real & 

personal estate to trustees in trust to sell <fc invest 
& to pay the interest to his wife to be applied 
in support of herself & her children until they 
should respectively attain twenty-one & upon their 
severally attaining twenty-one to divide the capital 
between his wife & children : — Held : a child who 
died under twenty-one had attained a vested 
interest. — B ird v. Maybury (1864), 33 Beav. 351 ; 
66 E. R. 403. 

9468. * .] — Testator bequeathed a sum 

of £2,000, the amount of a policy of insurance on his 
life, “ & all bonuses & other sums of money now 
or hereafter to be added thereto,” upon trust for 
his wife for life, & upon her death to apply the 
annual proceeds for maintenance & education “ of 
such of his children as should for the time being 
be under the age of twenty-one years ; & on his 
youngest child attaining the age of twenty-one 
years, if his wife should be then dead, & if not, 
then on her decease to pay T & divide principal 
sum of £2,000, & all bonuses & accumulations 
thereof, unto & amongst all his children then living, 
& the issue of such of them as should be then 
dead.” The wife died in 1859. The youngest 
child attained her age of twenty-one in Apr. 1865. 
A sum of £644 13s. 8 d. had accrued by way of 
dividends on the investment of the £2,000 & the 
bonuses on the policy : — Held : the interest & 
bonuses were divisible amongst such of the 
children as were for the time being under age until 
the youngest child attained her age of twenty-one. 
—He Oram’s! Trust (1867), 16 JL. T. 376. 

9469. * — .] — Where the effect of post- 

poning the vesting of the shares of children to the 
period of division would be to leave the family of a 
child dying before that period without provision, the 
ct. leans strongly in favour of early vesting ; but 
where a testator provides for all his issue living at 
the period of division, his words will not be strained 
in order to make the shares vest at an earlier 
period. — He Deighton’s Settled Estates (1876), 
2 Ch. D. 783 ; 45 L. J. Ch. 825 ; 35 L. T. 81, C. A. 

Annotation: — Mentd. Re Milne, Grant v. Heysham (1887). 

57 L. T. 828. 

9470. .] — Testator devised his pro- 
perty upon trust for his daughter A. for life, & 
after her death upon trust to sell & invest & to pay 


the income “ during the minorities of the children 
of A. towards their respective maintenance,” & 
declared that as & when his said grandchildren 
should severally attain twenty-one years, or, if 
females, marry, his trustees should “ pay, assign, 
& transfer unto such grandchild ” so attaining 
twenty-one, or marrying, an equal share of the 
trust funds per stirpes according to the number of 
grandchildren living at the death of A. 

A. had five children, all of whom survived her, & 
two of whom died in infancy : — Held : all A.’s 
children took absolute vested interests, & the 
legal personal representative of the two who died 
was entitled to their shares. — P errott v. Davies 
(1877), 38 L. T. 52. 

9471. .] — Re Parker, Barker v. 

Barker, No. 9368, ante. 

9472 . ,] — Under her marriage settle- 

ment a tenant for life had, in the events which 
happened, a power of appointment by will in favour 
of her five sons, one of whom was of unsound 
mind. By her will she appointed that after her 
death two-fifths of the settled funds should be 
held in trust, until the lunatic should die or two 
medical men should certify him capable of managing 
his affairs, to apply the whole or so much of the 
income of the two-fifths as should be required to 
make up the total income from all sources of the 
lunatic to £200 per annum in such manner as the 
trustees should in their discretion think fit for the 
maintenance of the lunatic & to divide the residue, 
if any, of such income equally between her other 
four sons ; & then there followed gifts over. After 
the death of the tenant for life the question arose 
whether the trusts of the income of the two-fifths 
infringed the rule against perpetuities : — Held : 
the trusts of the income of the two-fifths for the 
benefit of the lunatic were void for remoteness, for 
the interest which the lunatic & his brothers took 
in such income was not vested, but contingent 
every year on the happening of events . — Re 
Whiteford, Whiteford v. Whiteford, (1915] 1 
Oh. 347 ; 84 L. J. Ch. 584 ; 112 L. T. 577 ; 59 
Sol. Jo. 272. 

Power of trustee discretionary.] — See Sub-sect. 
3, II. (c), post. 

(c) Discretionary Trust. 

9473. Bequest to Individuals.] — Bequest of a 
legacy, upon trust to apply so much of the interest 
as the trustees should think proper in the mainte- 
nance of the testator’s grandson until twenty-one ; 
&, upon his attaining that age, to pay the whole of 
the interest of the legacy to the grandson for his 
life ; & a direction that, after the decease of the 
grandson, the trustees were to stand possessed of 
the legacy & interest, & all accumulations, in trust 
for the grandson’s children, with remainder, in 
default of such issue over : — Held : the provision 
for the maintenance of the grandson during his 
minority, out of the interest of the legacy, showed 


PART XVI. SECT. 20, SUB-SECT. 3. 

— H. o). 

9473 i. Bequest to individuals.) — A 
declaration in a will that it shall be 
lawful for the trustees in their discre- 
tion to apply all or any part of the 
annual incomo of the presumptive or 
expectant share of a child in or towards 
its maintenance or education or other- 
wise for its benefit, & to accumulate 
the balance not so applied, is not a gift 
of the ** whole income ” to or for the 
benefit of the child so as to vost what 
would otherwise be only a contingent 
gift. — Re Benjamin, Mason v. Ben- 
jamin* U926] V, b. lb 373 ; *8 A- U T. 


9473 ii. .] — Testator bequeathed 

certain property to his nephew upon 
his attaining 25, & directed his trustees 
to accumulate the profits & invest them 
in trust for his said nephew on his 
attaining 25. He also empowered his 
trustees, in their absolute discretion, to 
apply any part of said profits or the 
incomo thereof, for the advancement, 
maintenance, & education of Ids said 
nephew while under such age. The 
nephew died before attaining 25 : — 
Held: the gifts of both capital & 
incomo were contingent & therefore 
failed. — Russell v. Russell, [1903] 
1 I. R. 168 ; 36 I. L. T. 207.— IR. 

9473 Hi. .] — Testatrix loft a fund 

to a trustee upon trust, until two sons 


of her sister should attain the age of 
26 years, to apply the interest & the 
principal, if he in Ids discretion should 
think proper, for & towards the main- 
tenance, education, support, & advance- 
ment of the said sons during their 
minority, share & share alike, with a 
direction that in the event of either of 
the said sons dying under the said age 
unmarried the survivor of them should 
be entitled to receive the share of the 
one so dying. There was no gift over : 
— Held : it was clearly the intention of 
testatrix to give the whole fund to the 
two sons, & they took immediately 
vested interests. — Re Eichardt, Breb- 
ner v. O’Meara, 25 N. Z. L. R. 374. — 
N.Z, 
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that the interest was intended for him ; the legacy 
vested in interest, although not in enjoyment, 
before the grandson attained twenty-one. — Re 
House’s Estate (1852), 9 Hare, 649 ; 68 E. It. 
673. 

Annotation: — Mentd. May v. Potter (1877), 25 W. It. 507. 

9474. -•] — J. by his will gives to each of his 
grandchildren by name an annuity of £50 during 
the life of their mother, 8., such annuities to be 

aid half-yearly, A as to such as are under age, to 
e applied for their benefit at the discretion of 
his trustees, provided that the annuities be- 
queathed to his granddaughters should be to their 
separate use, without power of anticipation ; Sc 
in case his grand children should incumber or antici- 
pate such annuities, the same to be void. The 
mother, S., is still living, but one of the grand- 
daughters attained twenty-one, married, A died, 
& the question was, whether her husband, as her 
representative, was entitled to the annuity : — 
Held: he was. — M addy v . Hale (1856), 4 W. R. 
769. 

9475. .] — Testator gave one-third of the 

residue of his personal estate upon trust to invest 
A pay so much of the interest as might be neces- 
sary for the maintenance of his two granddaughters, 
A accumulate the surplus until the youngest of 
them should attain twenty-one ; Sc after that 
event upon trust to pay & divide the principal 
moneys equally between them, share Sc share 
alike. Testator also declared that each of his 
said granddaughters who have a vested interest 
on her attaining tw T enty-one or marriage, Sc if 
either of his grandchildren should happen to 
depart this life before she should have attained a 
vested interest, then he gave her share to the 
survivor. There was no gift over : — Held : neither 
of the grandchildren took a vested interest until 
they attained twenty-one or married ; Sc therefore 
in the event which happened, viz. the death of 
both of them under twenty-one without being 
married, that the interests of both, i.e. of the 
grandchild who died first, Sc of the survivor, 
formed part of testator’s undisposed-of personal 
estate. — W akefield v. Dyott (1858), 32 L. T. O. S. 
121 ; 4 Jur. N. S. 1098 ; 7 W. R. 31. 

9476. .] — Re Barn shaw’s Trusts, No. 

9486, post. 

9477. .]■ — Fox v. Fox, No. 9488, post . 

9478. .] — Testatrix gave real Sc personal 

estate to trustees upon trust to pay the income to 
E. for life, Sc hold the capital in trust as E. should 
by will appoint, Sc in default to pay thereout 
certain legacies, Sc hold the residue in trust for C. Sc 
W. Sc in case E. should become of unsound mind, to 
apply the income or any part of it at their discre- 
tion towards her maintenance Sc support : — Held : 
while E. was of sound mind, she, together with C. 
& W., could on providing for the legacies, dispose 
of the estate. — G ardiner v. Young (1876), 34 
L. T. 348. 

9479. .] — j{ e Parker, Barker v. Barker, 

No. 9368, ante. 

9480. .] — A testator devised a share of his 

residuary estate, after the determination of a life 
tenancy therein, to trustees, upon trust “ to pay 
or apply all or any portion of the income or corpus 
of the same in or towards the support or main- 
tenance, or otherwise for the benefit of, their 
brother R., in such manner Sc proportions in every 
respect Sc at such times as they shall deem most 
conducive to his welfare.” R. died during the 
continuance of the interest of the tenant for life. 
On the share subsequently falling into possession, 


the legal personal representative of R. claimed it 
as part of R.’s estate. The trustees had not 
attempted to deal with the share while rever- 
sionary: — Held: the effect of the gift was to 
empower the trustees to apply so much of the 
share as might be required for the personal benefit 
of R. ; the trustees had not waived that discre- 
tion or been guilty of default, or refused to exercise 
it ; but no trust was to be implied in R.’s favour as 
to the whole of the share. Therefore, under the 
circumstances, the share did not pass to the legal 
personal representative of R., no transmissible 
interest in the fund having ever vested in him. — 
Re St anger, Moorsom v. Tate (1891), 60 L. J. 
Ch. 326 ; 64 L. T. 693 ; 39 W. R. 455. 

9481. .] — Testator gave all his residuary 

estate to trustees upon trust as to one-third part 
thereof to pay the income, or such part thereof as 
his trustees should think fit, to his son W. for his 
advancement, preferment, or benefit by equal 
weekly instalments until he should attain thirty- 
five, A then to pay him the corpus : — Held : the 
son took a vested interest at testator’s death Sc 
was entitled to immediate payment. 

The rule is absolute that where a legacy is given 
at a future date accompanied by a gift of income in 
the meantime, the legacy vests in the legatee at 
once notwithstanding the fact that he does not 
live until the date fixed for payment (Neville, J.). 
— Re Williams, Williams v. Williams, [1907] 
1 Ch. 180 ; 76 L. J. Ch. 41 ; 95 L. T. 759 ; 51 Sol. 
Jo. 68. 

Annotations : — Distd. He Woolf, Public Trustee v. Lazarus, 

[1920] 1 Ch. 184. Folld. He Ussher, Foster v. Ussher, 

[I922J 2 Ch. 321. Refd. lie Blackwell, Blackwell v. 

Blackwell (1925), 95 L. J. Ch. 172. 

9482. .1 — By her will, testatrix, who died 
in 1915, gave her residuary estate upon trust to 
pay or apply all or any part of the income thereof 
towards the maintenance Sc education or otherwise 
for the benefit of her granddaughter F. until 
she attained twenty-one or married, A, if she 
attained twenty-one without having previously 
married, to pay the income to F. during her life, 
A, if she married before or after attaining twenty - 
one, to pay the income of one moiety of the 
residuary estate to F. during the remainder of her 
life, A to pay or apply the income of the other 
moiety towards the maintenance of J.. A after 
the deaths of F. A J. respectively, to hold the 
respective moieties upon trust for their children 
respectively. F. married in 1917 A attained 
twenty-one in 1918 : — 1 1 eld : accumulations of 
unapplied income of the residuary estate existing 
at the date of the marriage formed part of the 
capital of the residuary estate, A did not pass to F. 
— Re Woolf, Public Trustee v. Lazarus, [1920] 
1 Ch. 184 ; 89 L. J. Ch. 11 ; 122 L. T. 457. 

Annotation : — Reid. He Ussher, Foster v. Usshcr, [1922] 2 Cb. 

321. 

9483. -.] — Testatrix devised & bequeathed 
her residuary real A personal estate to her trustees 
upon trust to convey A transfer same to U. “ when 
Sc so soon as he shall attain the age of twenty- 
five.” She then directed her trustees to apply 
“ the whole or such part as they may in their 
absolute discretion think fit ” of the income for 
the ” maintenance education or benefit ” of the 
person “ presumptively entitled ” to her residuary 
estate, Sc “ during the suspense of absolute vesting ’ 
to accumulate the surplus income, if any, in 
augmentation of her residuary estate, with power 
to resort to accumulations as income in any subse- 
quent year for the purpose aforesaid : — Held : U. 
took a vested interest at testatrix’s death, & on 
attaining twenty-one was entitled to an imme- 
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diate conveyance & transfer. — Re Ussher, Poster 
v. Ussher, 11922] 2 Ch. 321 ; 91 L. J. Ch. 521 : 
127 L. T. 463. 

A Tl 9 2Gfch~2 23 n *^‘ *** Blackwe11, Blac ^well v. Blackwell, 

9484. Bequest to class.] — A testator gave his 
real & personal estate, after paying four annuities, 
to one for life, A after his death, he directed his 
personal, A the produce of his real, estate to be 
divided amongst the children of A. living at the 
testator’s death when the youngest attained 
twenty-one, if the annuitants should be then 
dead ; but if not, then his trustees were either to 
invest it A pay A apply the residue of the income in 
the maintenance, etc., of the children, according 
to their discretion, or accumulate, such accumula- 
tions to be paid, after the death of the surviving 
annuitants, witli the original shares. There was a 
gift over in the event of the death of any child who 
should become entitled to a distributive share 
before his share became “ payable.” One of the 
children predeceased an annuitant : — Held : never- 
theless, the bequest was vested, & that the gift 
over did not take effect. — Butterworth v. 
Harvey (1845), 9 Beav. 130 ; 0 L. T. O. S. 215 ; 
9 Jur. 999 ; 50 E. R. 293. 

Annotation : — Refd. Re Thomson’s Trusts (1852), 22 L. J. Ch. 

273. 


9485. .] — Bequest to trustees, upon trust, 

to pay to each of the testator’ s children who should 
be living at his death, as A when they attained 
twenty-five, the sum of £3,000 absolutely, with a 
power for the trustees to apply all or any part of 
the income of the shares of the children for their 
maintenance or education till twenty-five : — 
Held : to give the children vested interests at 
testator’s death. — Eccles v. Birkett (1850), 4 
De G. & 8m. 105 ; 19 E. J. Ch. 280 ; 15 L. T. O. S. 
324 ; 14 Jur. 800 ; 04 E. K. 755. 

A njiotat Um s . — Consd. Locko v. Lamb (18G7), L. It. 4 Eq. 

372. Refd. 1 ’carman v. Pearman (1801), 33 Beav. 394. 

9486. .] — Where a testator directed his 

trustees to pay all or any part of the residue of the 
income of his personal estate, so long as his mother 
should live, as in their discretion, A to the exclu- 
sion of any one or more of them, his trustees 
should think fit & proper, for the maintenance A 
education or otherwise for the advancement of ‘ ‘ my 
nephew W. & my nieces, the son A daughters of 
my late sister A.,” A after the decease of liis 
mother, to pay an annuity, which he had given her, 
“ for the benefit of my said nephew A nieces,” in 
the same manner A for the same purposes as 
thereinbefore directed, until they should respec- 
tively attain twenty-one, A provided that, “ in case 
my said nephew, or any or either of my said nieces ’ ’ 
should marry under twenty-one, A die leaving 
issue, his trustees should make advances out of 
income for the benefit of such issue, “ as they may 
deem expedient or think fit,” A directed, that, 
immediately after the decease of his mother, A 
upon his said nephew A nieces respectively attain- 
ing twenty-one, his trustees should transfer one 
equal share of the trust estate to each, A provided 
that, in the event of his nephew or either of his 
nieces dying under twenty-one, married A leaving 
issue, the issue should take their parents’ share : — 
Held : the gift to the nephew A nieces was made to 
them nominatim , A not as a class ; the nephew & 
nieces, who died under twenty-one, did not take 
vested interests. — Re Barnshaw’s Trusts (1867), 
15 W. R. 378. 

9487. .] — A testator bequeathed the residue 


of his estate to trustees upon trust for his daughter 
for life, with remainder to such of her children as 
she should appoint, A in default of appointment, in 
trust “ for all A every her child or children who, 
being a son or sons, should attain the age of twenty- 
three, or, being a daughter or daughters, should 
attain that age or marry.” The will contained a 
discretionary power to the trustees to apply all or 
any part of the income of the presumptive share 
of such son or daughter for his or her maintenance 
A education during minority, A a direction that 
the surplus income should be accumulated A added 
to the principal of the share whence the same should 
have arisen. Testator’s daughter died without 
having exercised her power of appointment : — 
Held : the gift over to her children was void for 
remoteness. — Bowyer v. West (1871), 24 L. T. 
414 ; 19 W. R. 598 

9488. .] — A testator directed his trustees 

to raise a sum of £15,000, A after the determination 
of certain prior life interests given to T. A his 
widow to divide A transfer one-fifth of the fund to 
A amongst the children of T. equally as A when 
they should respectively attain the age of twenty- 
five years, applying from time to time the income 
of the presumptive share of each child, or so much 
thereof as the trustees for the time being might 
think fit, for his A her maintenance A education 
until such share should become payable as afore- 
said ; but if T. should leave no children him 
surviving, or if he should, A they should all die 
before attaining the age of twenty-one years, then 
to pay A transfer the said fifth part to the other 
persons therein referred to : — Held : the children 
of T. took vested interests, A consequently the 
gift to them was not void for remoteness. — Fox 
v. Fox (1875), Jj. R. 19 Eq. 286 ; 23 W. R. 314. 

Annotations : — Disfcd. Re Grbnshaw’s Trusts (1879), 11 Ch. D. 

400 ; Dewar v. Brooke (1880), 11 Ch. I>. 529 : Re Parker, 

Barker v. Barker (1880), 16 Ch. D. 44. Dbtd. & Distd. 

Re Martin, Tuke v. Gilbert (1887), 57 L. T. 471. Distd. 

Re Mervin, Mervin v. Crosaman, fl891] 3 Ch. 197. Dbtd. 

Re Wintle, Tucker v. Wintle, [1896] 2 Ch. 711. APpnrd. 

Re Turney, Turney v. Turney, [1899] 2 Ch. 739 Consd. 

Re Williams, Williams v. Williams, [1907] 1 Ch. 180. 

Distd. Re Ricketts, Ricketts v. Ricketts (1910), 103 L. T. 

278. Consd. Re Nunburnholme, Wilson v. N unbumholrae, 

[1911] 2 Ch. 510. Distd. Re Ilume, Public Trustee v. 

Mabey, [1912] 1 Ch. 693. Consd. Re Campbell, Cooper v. 

Campbell (1919), 88 L. J. Ch. 239. FoUd. Re Ussher, 

Foster v. Ussher, [1922] 2 Ch. 321. Refd. Perrott v. 

Davies (1877), 38 L. T. 52; Re Gossling, Gossling t>. 

Elcook, (1903) 88 L. T. 279 ; Re Woolf, Public Trustee v. 

Lazarus, [1920] 1 Ch. 184 ; Re Blackwell, Blackwell v. 

Blackwell (1925), 95 L. J. Ch. 172. 

0489. .] — Testator gave to trustees a sum 

of money upon trust to pay the income unto A. A 
his wife during their joint lives, A to the survivor 
for life, A after the decease of the survivor to apply 
the income thereof, or of so much thereof as they 
should think proper, in the maintenance, educa- 
tion, A bringing up of their child or children 
during their minorities, A upon their attainment 
to the age of twenty-one years to pay A divide 
the principal sum, with the accumulations thereof, 
unto A equally amongst such child or children, & 
in case there should be no child, unto A. B., his 
executors, etc. Two out of four children, the 
•issue of the marriage, died infants without having 
been married, A one child attained the age of 
twenty -one years, A died intestate without having 
been married : — Held : the shares of the children 
did not vest till they attained the age of twenty- 
one years, A the surviving child, who attained the 
age of twenty-one years A married, was entitled 
to the deceased children’s shares. — Re Grimshaw’s 


9484 i. Bequest to class.] — Re Living - 
STON (1907), 14 O. L. R. 161.— CAN. 

9484 il. .] — Wilson v. Knox 

(1884), 13 L. R. Ir. 349.— IR. 


9484111. .] — Re Soott, Atkinson 

v. Foubister, 19 N. Z. L. R. 172. — 
N.Z. 

9484 iv. 


(1914), 33 N. Z. L. R. 1096.— N.Z. 

9484 v. .] — Cordy v. Watt 

(1925), 46 N. L. R. 42.— 3. AF. 


d— P rice v. St. Hill 
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Sect. 20. — Vesting: Sub-sect. 3, H. (c), & I. & J. 
(a) ~ , . 

Trusts (1879), 11 Oh. D. 406 ; 48 L. J. Ch. 399 ; 
27 W. R. 644. 

Annotations -A . Re Martin, Tuke v. Gilbert (1887), 57 
L. T. 471. R Re Wintle, Tucker v. Wintle, [18961 2 
Ch. 711. 

9490. .] — A testator directed his trustees 

to hold a trust fund upon trust for “ all his children 
or any his child who being sons or a son should 
attain twenty-five, or being daughters or a 
daughter should attain twenty-one or marry, & 
if more than one, in equal shares, & to be divided 
& paid on the youngest of his said children attaining 
twenty-one ” ; & he empowered his trustees to 
apply “ the whole or such part as they should 
think fit of the annual income to which any child 
should be entitled in expectancy towards the 
maintenance or education of such child.’ * Testator 
had only two children, the elder a son, & the 
younger a daughter. Upon petition by the son, 
presented after the daughter had attained twenty- 
one, but before he had himself attained twenty- 
five : — Held : his interest under the will was not 
vested, but contingent on his attaining twenty- 
five. — Dewar v . Brooke (1880), 14 Ch. D. 529 ; 
49 L. J. Ch. 374 ; 28 W. B. 613. 

Annotations : — Consd. Re Martin, Tuke v. Gilbert (1887), 
57 L. T. 471. Folld. Re Wintle, Tucker v. Wintle, [1896] 

2 Ch. 711. Apld. Re Stevens, Clark v. Stevens (1896), 40 
Sol. Jo. 296 ; Re Ricketts, Ricketts v. Ricketts (1910), 
103 L. T. 278. 

9491. .] — Be Parker, Barker v. Barker, 

No. 9368, ante. 

9492. .] — A testator directed his trustees, 

after the death of his wife, to apply the income 
of his estate “in <fe towards the maintenance, 
education, & advancement of my children in such 
manner as they shall deem most expedient until 
the youngest of my said children attains the age 
of twenty-one years,” & on the happening of that 
event he directed them to divide his estate equally 
among all his children then living. Testator left 
four children, two of whom at the death of the 
widow in 1884 were of age, & the youngest was 
in his seventh year. After the decease of the 
widow the trustees paid each of the adult children 
one-fourth of the income, & applied the other 
two-fourths for the benefit of the minors equally 
till 1886, when J., the eldest son, made an 
absolute assignment for value of all his interest 
under the testator’s will to H. The trustees 
declining to pay one-fourth of the income to H. 
he took out a summons to have the construction of 
the will determined : — Held : no child of testator 
was entitled, prior to the attainment of twenty- 
one by the youngest of the testator’s children, to 
the payment of any part of the income, & the 
trustees were entitled to apply the income for the 
maintenance, education, or advancement of the 
children, including J. in their absolute discretion. 
— Be Coleman, Henry v. Strong (1888), 39 
Ch. D. 443 ; 58 L. J. Ch. 226 ; 60 L. T. 127, C. A. 

Annotations : — Reid. Re Neil, Hemming: v. Neil (1890), 62 
L. T. 649 ; Re Bullock, Good t>. Lickorish (1891), 60 
L. J. Ch. 341 ; Re Fitzgerald, Surman v. Fitzgerald, [1904] 

1 Ch. 573 ; Re Nelson, Norris v. Nelson, [1928] Ch. 920, n. 

9403 , .] — A power given by will to trustees 

to apply “ the whole or such part as they shall 
think fit ” of the income of the respective shares of 
members of a class entitled to shares of property 
on attaining twenty-one : — Held : not to vest the 
shares of members under twenty -one. — Be Wintle, 
Tucker v. Wintle, [1896] 2 Ch. 711 ; 65 L. J. Ch. 
863 ; 75 L. T. 207 ; 45 W. R. 91. 

Annotations : — Reid. Re Gossling, Gossling v. Elcock, [1902] 

1 Ch. 945 ; Re Williams, Williams v. Williams, [1907] 1 
Ch, 180 ; Re Ussher, Foster v. Hasher# (19221 2 Ch, 321, 


9494. _ -Where a testator gave a settled 
bequest in remainder to his unborn grandchildren 
upon their attaining the age of twenty-five years, 
the fact that he had given the trustees a power to 
apply the income of the whole or part of each 
share for maintenance, or up to one half of the 
expectant share of each grandchild, for advance- 
ment, did not cause an earlier vesting of the 
interests so as to prevent the gift being void for 
remoteness. & where, in a subsequent codicil, 
testator gave a gift over of the bequest in the 
event of none of the grandchildren attaining 
twenty-one years, the wording of the codicil was 
held not to be inconsistent with the wording of the 
will to the extent of making it override the will, 
or to bring the gift within the period allowed by 
the rule against perpetuities. — Re Ricketts, 
Ricketts v. Ricketts (1910), 103 L. T. 278. 

9495. .] — Re Hume, Public Trustee v . 

Mabey, No. 9589, post. 

9496. .] — Be D’Oyley, Swaynk v. D’Oylhy 

(1921), 152 L. T. Jo. 259. 

I. Severance of Bequest from Testator's Estate. 

9497. General rule — Interest vested.] — Saunders 
v. Vautler, No. 9406, ante. 

9498. .] — A legacy given to A., “ when 

or if ” he shall attain twenty-one, with a direction 
that it should be immediately separated from the 
genera] estate, & put out at interest in the name of 
A. ; & that, till A. attained that age, the interest 
should be paid to B. for the support & education 
of A., is a vested legacy. — Lister v . Bradley 
(1841), 1 Hare, 10 ; 11 L. J. Ch. 49 ; 5 Jur. 1034 ; 
66 E. R. 930. 

Annotations : — Reid. FoBtlng v. Allen (1844), 5 Hare, 573 ; 
Re Judkin’s Trusts (1884), 50 L. T. 200. 

9499. .] — Bequest of a residue to A., 

who had no children, for life, & at his death 
£5,000 to be deposited in the hands of trustees 
for the use of A.’s eldest son, at his attaining the 
age of thirty years ; the rest to be equally shared, 
A.’s eldest son taking an equal share in addition 
to the £5,000 & the general division to take place 
as each respectively attains twenty-four : — Held : 
not too remote. 

It appears to me that he had a vested interest 
in the sum of £5,000 at the moment the severance 
was to be made, namely, on the death of the 
nephew (Lord Langdale, M.R.). — Greet v. 
Greet (1842), 5 Beav. 123 ; 49 E. R. 524. 

Annotation : — Consd. Re Nunburnholine, Wilson v. Nun- 
burnholme, [1911] 2 Oh. 510. 

9500. .] — Where a fund is severed 

immediately from testator’s death for the benefit 
of the objects of the gift the interests are vested 
& carry the interim income, though the only gift 
is in a direction to pay at a future time 

Where, under a power of appointment over a 
fund, testatrix directed the trustees, immediately 
after her death, to raise £5,000 & to pay same 
equally between five nephews & nieces, the shares 
of sons to be payable on their respectively attain- 
ing twenty-one, & of daughters at twenty-one or 
marriage respectively, with benefit of survivorship, 
& upon trust to apply the residue for the benefit 
of certain other persons : — Held : the interests 
vested immediately on the death of testatrix, & 
the nephews & nieces were entitled to the interim 
income arising from their respective shares. — 
Dundas v . Wolfe Murray (1863), 1 Hem. & M. 
425 ; 32 L. J. Ch. 151 ; 71 E. R. 185 ; sub nom. 
Dundas v. Murray, 1 New Rep. 429 ; 11 W. R. 
359. 

Annotations : — Apld. Rt Bevan's Trusts (1887), 34 Ch. D. 
716 ; Re Inman, Inman v. Rolls# [1893] 3 Ch. 518. Reid* 
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Selby ?• Whittaker (1877), 6 Ch. D. 239 ; Be Snaitli, Snaith 

12^* R e Marten, Shaw v. Marten 

(}9Jgb ™ h. J. Ch. 364 * Re EyTe » Johnson v. Williams 
(lS)17)f 86 L» J* Ch« 257. 


9501 . .] — Testator induced his son- 

in-law to give up his profession, & reside near 
him, & supported the son-in-law Sc his children 
till his own death. By his will he gave the 
children legacies of £5,000 each, to be set apart & 
invested, & to be paid to them as they attained 
twenty-five, with a proviso that, if any legatee 
intermarried with certain specified families, the 
bequest to such legatee should be void, Sc that the 
legacies should not be paid until the legatees 
covenanted to refund if they should so intermarry. 
The estate proved insufficient, Sc the son-in-law 
was obliged to sell his property, Sc borrow money 
in order to maintain the legatees. On a petition 
by one of the legatees : — Held : testator had placed 
himself in loco parentis to his grandchildren, Sc 
the legacies were vested subject to be divested, as 
the condition was subsequent. — Parsons v. 
Peters (1864), 11 L. T. 501 ; 11 Jur. N. S. 150 ; 
13 W. R. 214. 

9502 . .] — Re Couturier, Couturier 

v. Shea, No. 9088, ante . 


9503 . What amounts to severance.] — Legacy, 
when the legatee shall attain twenty-one, may be 
so controlled by the apparent intention as to 
postpone the possession only, not the vesting ; as 
where it was to two children, when they shall 
attain twenty-one, to be equally divided between 
them, share Sc share alike ; appointing their 
father in trust for same Sc trustee for them during 
their minority ; & in ease of the death of either 
the survivor to take the whole ; Sc in case both 
die in their minority, over. — Bran strom v . 
Wilkinson (1802), 7 Ves. 421 ; 32 E. R. 171. 

Annotations : — Apld. Mills v. Robarts (1830), 1 ltuss. & M. 

505 ; Lister v. Bradley (1841), 1 Hare, 10. 

9504 . -.] — Testator charged his debts & 
the estate duty payable in respect of his estate 
upon the income & profits of certain shares in a 
co. Sc bequeathed the shares to trustees upon 
trust out of the income thereof to augment the 
income of his daughters & to pay his son an 
annual sum of £3,000 until he should attain the 
age of twenty-six, Sc, when Sc so soon as he should 
attain that age, to hold the shares Sc the accumu- 
lations of income arising therefrom upon trust for 
his son absolutely. There was no gift over. The 
son survived testator Sc died at the age of twenty - 
three, a bachelor Sc intestate : — Held : on the true 
construction of the will, inasmuch as there was no 
severance of the shares from the rest of the estate 
the son’s interest in the shares was contingent, not 
vested. 

Separation, for the purpose of that which we 
are here considering, in my opinion means that the 
trustees will properly as matter of bookkeeping 
or physically set apart those shares as being 
shares to which no one but the beneficiary has any 
right to look, subject, of course, if necessary, to 
the right to resort to them to satisfy testator’s 
debts. They must be so dealt with that under 
testator’s dispositions the trustees may set them 
apart Sc say, “ These shares Sc the fruit of these 


shares belong to A. B. Sc nobody else.” (Buckley, 
L.J.). — Re Nunburnholme (Lord), Wilson v. 
Nunburnholme, [1912] 1 Ch. 489 ; 81 L. J. Ch. 
347 ; 106 L. T. 361 ; 56 Sol. Jo. 343, C. A. 

9505. Right to interim interest — Where direction 
to pay at future time.] — Dundas v. Wolfe 
Murray, No. 9500, ante . 

.] — See, also , Executors, Vol. XXIII., 

pp. 409-411, Nos. 4803-4812. 

J . Effect of Gift Over. 

{a) In General . 

9506. General rule.] — A devise over, upon a 
contingency, does not, of itself, prevent the shares 
from vesting in the meantime, provided the words 
of bequest be in other respects sufficient to pass a 
present interest, although such a devise over of 
the entirety may be called in aid of other circum- 
stances to show that no present interest was 
intended to pass. 

Testator gives his personal estate to trustees, 
upon trust to pay the interest to his daughter E. 
for her life, Sc, after her decease, to pay Sc divide 
the principal among the children of his said 
daughter, Sc the issue of a deceased child, as she 
should appoint, Sc in default of appointment to go 
to, Sc be equally divided among them ; Sc if but 
one, then to such only child ; the portions of sons 
to be paid at their respective ages of twenty-one, 
Sc of daughters at their respective ages of twenty- 
one, or marriage. If no issue, or all die before 
their respective portions become payable, then 
over. The shares are so given as to vest imme- 
diately in the children of E. though liable to be 
divested by all dying under twenty-one, without 
issue. The share of a child so dying was therefore 
held to pass to its representative. — Skey v. 
Barnes (1816), 3 Mer. 335 ; 36 E. R. 128. 

Annotations : — Apld. Bromhead v. Hunt (1821), 2 Jac. & W. 
459. Distd. Bontinck v. Portland (1825), 4 L. J. O. S. Ch. 
13. Consd. Davies v. Fisher (1842), 5 Beav. 201 ; Teinple- 
man v. Warrington (1842), 13 Sim. 2G7 ; Daniel v. Gosset 
(1854), 19 Bcav. 4 78. Refd. Faulkner v. Wynford (1845), 
15 L. J. Ch. 8 ; Williams v. Clark (1851), 4 De G. Sc 8m. 
472 ; Strutt v. Braithwaite (1852), 10 Jur. 882: Peace 
v. Kdmeades (1854), 2 W. 11. 672 ; Rider v. Wood (1855), 
3 Eq. Itep. 1064 ; Be Theed’s Settlmt. (1857), 3 K. & J. 
375 ; Ilardcastle v. Ilardeastle (1862), 1 Hem. & M. 405 ; 
Be Hudson, Hudson v. Hudson (1882), 20 Ch. D. 406. 

9507. Meaning of words signifying “ paid 99 or 
“ received ” — “ Vested.”] — West v . Miller, No. 
9210, ante. 

(b) On Failure to Attain Specified Age. 

9508. Whether bequest vested or contingent.] — 

Anon. (1551), 1 And. 33 ; Ben. 35 ; Beni. 24 ; 123 
E. R. 338. 

9509. .] — Burgrave v. Whitwick (1677), 2 

Rep. Ch. 131 ; 21 E. R. 637. 

9510. .] — Chambers v. Cotciiett (1690), 

Freem. Ch. 116 ; 22 E. It. 1096. 

9511. .] — Legacy of £300 to be paid to A. 

at his age of twenty-three, if he die before, to go 
over to B. A. dies before twenty-three, B. shall 
have it presently. — Papworth v. Moore (1692), 
2 Vern. 283 ; 1 Eq. Cas. Abr. 299 ; 23 E. R. 783. 

9512. .] — One having a wife Sc three 

daughters devisees £900 to his three daughters 


PART XVI. SECT. 20, SUB-SECT. 3. 

— J, (a). 

m. Meaning of words signifying 
" paid ” or “ received.”] — Pilcher v. 
Logan (1914), 15 8. R. N. 8. W. 24 ; 
32 N. S. W. W. N. 5.— AUS. 

PART XVI. SECT. 20, SUB-SECT. 3. 
— J, (b). 

6508 i. Whether bequest vested or con 


tingent J — Geluon v. Elders Trustee 
& Executor Co., Ltd. (1919), 26 
C. L. R. 292. — AUS. 

9508 ii. .] — McIntosh v. Elliott, 

1 Gr. 440.- -CAN. 

9508 Hi. .] — O'Reilly v. Walsh 

(1872), 6 I. R. Eq. 565 ; 7 I. R. Eq. 
167.— IR. 

9508 iv. .] — Legacy to testator's 

son, A., when the attains 25, with a 


proviso that should any of testator's 
sons or daughters die before attaining 
21, ” the legacy hereby bequeathed, or 
share of the residue ” of such son or 
daughters, should go to the survivors ; — 
Held : the legacy vested in A. at 21. — 
Re Gunning's Estate (1884), 13 
L. R. Ir. 203.— IR. 

9508 v. .] — Re M‘Gakrity, Bal- 

lance & Benson v. M'Garrtty (1912), 
46 I. L. T. 175.— -IR. 
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Sect . 20. — Vesting; Sub-sect* 8, J . (&).] 

equally, payable at their respective ages of 
twenty-one or marriage, & if all die before their 
legacies were payable, then the whole to the 
mother ; if two of the daughters die before their 
shares become due, the surviving daughter is 
entitled to the whole. 

The share of £300 apiece did not vest absolutely 
in any of the three daughters under age (Lord 
Macclesfield, C\). — Scott v. Bargeman (1722), 
2 1\ Wms. (39 ; 2 Eq. Cas. Abr. 542 ; 24 E. R. 
(343, L. C. 

Annotations: — Consd. Skey v. Barnes (1816), 3 Mer. 335; 

Davies t\ Fisher (1842), 5 Beav. 201. Apld. Baxter v. 

Losh (1851), 14 Beav. 612. Consd. He Thced's Settlrat. 

(1857), 3 K. & J. 375 ; Hardcastle v. Hardcastle (1862), 

1 Hem. & M. 405. 

9513 . .] — Laundy v . Williams, No. 9115, 

ante . 

9514 . .] — A. gave £500 to his granddaughter 

to be paid at twenty-one, or marriage, Sc if she 
died before either contingency, then it is devised 
over to B. Bill brought for interest upon the 
legacy, & to secure the principal. As iu is given 
over, nothing vests in the granddaughter, Sc 
neither entitled to interest, nor to have the 
principal secured. — Palmer v. Mason (1737), 1 
Atk. 505 ; 20 E. R . 319 ; sub nom. Palmer v. 
Maysent, Dick. 70 ; West temp. Hard. 101, L. C. 
Annotation : — Reid. Green v. Pigot (1781), 1 Bro. C. C. 103. 

9515 . .] — Green v. Ekins (1742), 2 Atk. 

473 ; 3 P. Wms. 300, n. ; 20 E. R. 085, L. C. 

Annotations : — Distd. Mltford v. Wicker (1753), 3 Keny. 61. 

Consd. Cuming v. Boswell & Dickson, Boswell r. Cuming 

& Dickson (1856), 2 Jur. N. S. 1005. Apld. lie Mellor, 

Alvarez v. Dodgson, 11922) 1 Ch. 312. Reid. Hodgson v. 

Bective (1863), 1 Hem. & Al. 376 ; Shelley v. Shelley 

(1868), L. It. 6 Eq. 540 ; Chainbcrlayne v. Brockett (1872), 

8 Ch. App. 206. 

9516 . .] — Legacy will not vest in the son 

at twenty-one, by reason he died in the lifetime of 
his mother, upon the words of the will. — Bennett 
v. Seymour (1750), Amb. 521 ; 27 E. R. 337, 
L. C. 

Annotations : — Consd. Walker v. Main (1819), 1 Jac. & W. 1. 

Retd. Schenck v. Legh (1804), 9 Ves. 300. 

9517 . .] — Bequest to A., her exors., etc., 

provided, that in case she shall die under twenty- 
one or without leaving any husband living at the 
death, it shall go over, vested at twenty-one upon 
the intention. — Weddell v. Mundy (1801), 0 
Ves. 341 ; 31 E. R. 1083. 

9518 . .] — Skey v. Barnes, No. 9500, ante. 

9519 . .] — Thackeray v. Hampson, No. 

10022, post . 

9520 . .] — Judd v. Judd, No. 9221, ante. 

9521. .] — Hunter v. Judd, No. 9549, post. 

9522 . .J — Testator bequeathed £5,000 to A., 

if he attained tw T enty-one, but if he should not 
attain that age, or die without leaving issue male, 
then over ; — Held : the £5,000 vested, absolutely, 
in A. on his attaining twenty-one. — Mytton v. 
Boodle (1834), 0 Sim. 457 ; 58 E. R. 005. 

Annotation: — Reid. Wright v. Marsom (1895), 40 Sol. Jo. 

67. 

9523 . .] — Testator gave £5,00Q to his 

brothers & sisters, their exors., administrators, & 
assigns, as tenants in common ; Sc he gave them 
absolutely All the residue of liis personal estate ; 
Sc he declared, that, if any of them should die in 
liis lifetime or afterwards, without leaving lawful 
issue, his share should go to the survivors ; but, 
if any should die in his lifetime or afterwards, 
leaving issue, his share should go to such issue ; & 
testator declared, that none of the legatees should 
be entitled until twenty-one ; — Held : the legatees 
took an absolute interest at twenty-one, with a 
gift over to the children only in case of their dying 


under twenty-one. — Monteith v . Nicholson 
(1838), 2 Keen, 719 ; 6L. J. Ch. 247 ; 48 E. R. 
806. 

Annotations : — Consd. Clarko v. Henry (1870), L. It. 11 Eq. 

222. Retd. He Williams's S. E. (1872), 27 L. T. 335. 

9524. .] — Testator bequeathed specific 
articles between his two sons equally ; then he 
gave certain freeholds to his two sons & their heirs, 
as joint tenants ; then he gave all his real, lease- 
hold, Sc other estates Sc effects upon trust, that his 
wife should receive an annuity while unmarried, 
Sc his sons to receive the rents Sc profits while 
between twenty-one Sc twenty-five, & afterwards 
for them as tenants in common ; then he gave the 
residue upon trust for such of his sons as should 
be living at the decease or second marriage of his 
w r ife, as tenants in common ; but if either died 
under twenty-one without issue, his share to go to 
the survivor ; then he gave his partnership 
property in trade in trust till his sons should 
attain twenty-one, Sc afterwards for their individual 
benefit. One son attained twenty-one, but died 
in his mother’s lifetime, without issue : — Held : 
the son so dying took no vested interest in the 
residue, although testator may have used a different 
mode of disposition in all the previous Sc sub- 
sequent gifts. The partnership property in trade 
was vested at twenty-one. — W oodhouse v . Wood- 
house (1841), 5 Jur. 404. 

9525. .] — Testator bequeathed his residuary 

personal estate to trustees, upon trust for A. for 
life, Sc after the death of A. the trust-money Sc 
income in trust for all A every the children of A., 
share Sc share alike, to the son or sons when they 
should have attained the age of tAventy-one, Sc for 
the daughter or daughters at that age or marriage ; 
with a gift over, if A. should die without having a 
child, or, having any, such children should die, 
being sons before twenty-one, & daughters before 
twenty-one or marriage. A. died leaving an only 
child B., who died under twenty-one : — Held : 
the trust property had vested in B., so that the 
income between the death of A. & the death of B. 
belonged to B.'s estate. — Ridgway v. Ridgway 
(1851), 4 Do G. & 8m. 271 ; 20 L. J. Ch. 256 ; 
17 L. T. O. 8. 239 ; 15 Jur. 960 ; 04 E. R. 829. 

9526. .j — W alker v. Mower, No. 9553, 

post. 

9527 . — — .J — Testator gave real Sc personal 
estate upon trust for his son, to vest in him on his 
attaining the age of twenty-one years, but if he 
should die under twenty-one, or having attained 
twenty-one should not have made a will, then 
testator directed the property to be sold, Sc the 
proceeds to be held on other trusts ; — Held : the 
property vested in the son absolutely at 
twenty-one, Sc the gift over was repugnant Sc void. 
— Holmes v . Godson (1856), 8 De G. M. & G. 152 ; 
25 L. J. Ch. 317 ; 27 L. T. O. S. 8 ; 2 Jur. N. 8. 
383 ; 4 W. K, 415 ; 44 E. R. 347, L. JJ. 

Annotations: — Apld. Barton v. Barton (1857), 3 K. & J. 

512. Consd. Pennock v. Pennock (1871), L. B. 13 Eq. 

144. Apld. He Wileocks’ Settlmt. (1875), 1 Cl». D. 229 ; 

Re Dixon, Dixon v. Charlesworth, [1903] 2 Ch. 458 ; He 

Hanbury, Hanbury v. Fisher, [1904] 1 Ch. 415; He 

Ashton, Bullard v. Ashton, 11920] 2 Ch. 481. Held. 

Webb t;. Sadler (1873), 21 W. 11. 394 ; Shaw v. Ford 

(1877), 7 Ch. D. 669 ; A.-G. v. AJlesbury (1887), 12 App. 

Cas. 672 ; He Dugdale, Dugdale v. Dugdale (1888), 38 

Ch. D. 176 ; Metcalfe v. Metcalfe (1889), 43 Ch. I). 633. 

Mentd. He Fitzgerald, Surman v. Fitzgerald (1904), 90 L. T. 

266. 

9528. .] — Testator gave the interest of a 

sum of stock to his daughter, Sc after her death 
gave the stock to the child or children of his daughter 
on their attaining the age of twenty-one years ; Sc 
directed that, in the event of his daughter dying 
without leaving issue, the stock should revert to 
his son. The will also contained a provision for 



Part XVI. — Construction. 1103 


testator’s son. Testator’s daughter died leaving 
one child, who subsequently died under the age of 
twenty-one, having received a maintenance out 
of the stock : — Held : the gift to the children of 
testator’s daughter was contingent on their attain- 
ing twenty-one, A on the death of the child of 
testator’s daughter under twenty-one the stock 
reverted to testator’s son . — Re Wrangham’s 
Trust (1800), 1 Drew. A Sm. 358 ; 30 L. J. Ch. 
258 ; 3L. T. 722 ; 7 Jur. N. 8. 15 ; 9 W. R. 150 ; 
02 E. R. 410. 

Annotations: — Apld. Locke v. Lamb (1867), L. K. 4 En. 

372 : Kidman v. Kidman (1871), 40 L. J. Ch. 359. Expla. 

He Edwards, Jones v. Jones, [1006] 1 Ch. 570. 

9529. -.] — A bequest to trustees of testator’s 
leaseholds A personal estate, upon trust for his 
granddaughter for life, A after her death upon 
trust for all A every the child A children of his 
granddaughter until they attained the age of 
twenty-five, or died leaving issue ; A then upon 
trust for such child A children so attaining the age 
of twenty-five, or dying leaving issue, with a gift 
over in case they should all die under twenty-five 
without leaving issue, is not void for remoteness 
as to the children, but gives them as immediate 
vested interest. — Hardcastle v. IIardcastle 
(1802), 1 Hem. & M. 405 ; 1 New Rep. 83 ; 7 
L. T. 503 ; 71 E. R. 170. 

Annotation : — Reid. lie Usslier, Foster r. Usshcr, [1922] 2 Ch. 

321. 

9530. .] — Gift of residuary real & personal 

estate upon trust to sell A invest, & pay “ the 
property A interest arising therefrom to A. on his 
attaining the age of twenty-four ; but in case of 
his not attaining that age, or leaving male issue, 
I give, devise, A bequeath the properties to other 
persons ” Held : A. took an absolute vested 
interest in testator’s residuary estate liable to be 
divested in the events mentioned in the will. — 
W r hitter v. Bremkiduk (1800), L. R. 2 Eq. 730 ; 
35 L. J. Ch. 807 ; 14 W. R. 912. 

9531. .J — Testatrix gave £1,000, in trust for 

E. for life, A at her death for R. should he survive 
E. Should he not survive E. nor attain twenty- 
one, then over. R. attained twenty-one, but did 
not survive E. : — Held : subject to the life interest 
of E., the gift vested absolutely in R., on his 
attaining twenty-one. — Re Thomson’s Trusts 
(1870), L. R. 11 Eq. 140 ; 23 L. T. 093 ; 19 W. R. 
190. 

9532. .] — Testator bequeathed money in 

trust for A. for life, A after her decease for the 
children of A., when A as they should attain the 
age of twenty-one ; but if A. should die without 
lawful issue, then over :—IIeld : the gift to the 
cliildren of A. was contingent upon their attaining 
the age of twenty-one. 

1 think the reasonable A proper construction is 
to read the words, “ if she shall die without lawful 
issue,” as meaning “ without such lawful issue ” 
(Mauns, V.-C.). — Kidman v. Kidman (1871), 
40 L. J. Ch. 359. 

Annotations : — Apld. lie Woodin, Woodin v. Glass, 11805] 

2 Ch. 309. Consd. lie Edwards, Jones v. Jones, [1006] 

1 Ch. 570. Reid, lie Holford, Holford v, Holford, [1894] 

3 Ch. 30. 

9533. .] — A gift “ to be transferred ” to the 

legatee on his attaining twenty-one, with provisions 
for maintenance out of the income meanwhile, A 
a gift over on death under twenty-one, such gift 
being afterwards referred to by testator as a 
contingent gift : — Held : to be vested before 
twenty -one. — Re Bateman’s Trust (1873), L. R. 
15 Eq. 355 ; 42 L. J. Ch. 553 ; 28 L. T. 395 ; 
37 J. P. 484 ; 21 W. R. 435 ; 12 Cox, C. C. 
447. 

9584. .j — Fox v . Fox, No. 9488, ante . 


9535. - Re Turney, Turney v. Turney, 
No. 9200, ante . 

9536. Gift over on death without issue 

before attaining age.] — A bequest to trustees of 
testator’s residuary estate, with a direction to 
apply so much of the interest, dividends, A 
profits as may be necessary for the maintenance A 
education of the children of testator’s daughter 
until they should respectively attain the age of 
twenty-four, A then to divide the principal equally 
between them, with a gift over in case any of them 
should die under twenty-four without leaving 
issue, is not void as too remote, but gives a j>resent 
vested interest, with an executory bequest over in 
case of death under twenty-four without leaving 
issue. — Bland v. Williams (1834), 3 My. A K. 
411 : 3 L. J. Ch. 218 ; 40 E. R. 150. 

Annotations -Consd. Davies v. Fisher (1842), 5 Boav. 201 ; 
Taylor v. Frobisher (1852), 5 Do G. & Sm. 191 ; lie 
Baxter’s Trusts (1864), 4 New Hep. 131. Distd. lie 
Allen (1864), 10 L. T. 812. Retd. Doo d. Dolley v. Ward 
(1839), 1 Per. & Dav. 568 ; Bough ton v. James (1844), 1 
Coll. 26 ; lie House’s Estate (1852), 9 Hare, 649 ; lie 
Blakemore’s Sottlmt. (1855), 20 Beav. 214 ; lie Thomp- 
son’s Trusts (1870), 19 W. ft. 190. 

9537 . .] — Testator gave real A personal 

estate to trustees upon trust for his wife for life, 
A after her decease for his daughter M. & all his 
other children who should be living at his decease, 
their respective heirs, etc., as tenants in common, 
but no division was to be made while any of his 
children should be under twenty-two ; A subject, 
as to M.’s share, to the proviso thereinafter con- 
tained ; it was then provided, that in case M. 
should survive his wife, the trustees should stand 
possessed of her share, upon trust for the separate 
use of M. for life, notwithstanding her coverture, 
A after her decease for her children ; A in caBe M. 
should have no children, the share should go to the 
others of testator’s children, in the same manner 
as their original shares. The will also provided 
for the shares of the other children going over in 
case they should die under twenty-one without 
leaving issue. M. survived testator, but died in 
the lifetimo of testator’s widow, without having 
had a child, all testator’s children having attained 
twenty- two : — Held : M.’s administrator was not 
entitled to her share of testator’s personal estate, 
but it went over to testator’s other children. — 
Doutty v. Laver (1849), 14 L. T. O. 8 . 102 ; 14 
Jur. 188. 

9538. .] — Testator bequeathed his 

residuary personal estate, after a life interest, to 
his grandson to A for his own use ; but, if he should 
die under twenty-one, without leaving lawful issue, 
or if he should attain twenty-one A die without 
leaving issue, A without having disposed of the 
same by his will, or otherwise, then over : — Held : 
upon the construction of the whole will, in the 
event (which happened) of the grandson attaining 
twenty-one, ho took an absolute interest . — Re 
Yalden (1851), 1 De G. M. & G. 53 ; 42 E. R. 
471, L. JJ. 

Annotations: — Distd. Barton v. Barton (1857), 3 K. & J. 
512. Apld. lie Mortloek's Trust (1857), 3 K. & J. 456. 
Reid. Holmes v. Godson (1856), 8 Do G. M. & G. 152 ; 
Shaw v. Ford (1877), 7 Ch. D. 669. 

9539 . .] — Williams v. Clark, No. 

9129, ante, 

9540. Right to interim interest.] — Testator, 
after making a provision for the maintenance of 
his children, gives “ all the rest, residue, & re- 
mainder of his real A personal estate,” to his son 
T. W. G., “ to be a vested interest on his attaining 
the ago of twenty-one ” ; A, “ if he shall happen 
to die before twenty-one,” then to his daughter 
E. G. with remainders over. The rents A profits 
are to accumulate until T. W. G. attains the age of 
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twenty-one, or dies under that age. — Glanvill 
v. Glanvill (1816), 2 Mer. 38 ; 35 E. R. 855. 

Annotations: — Consd. Taylor v. Frobisher (1852), 5 Do G. 
& Sm. 191. Apld. Wakefield v. Dyott (1858), 32 L. T. 
O. S. 121 ; Hale v. Hale (1876), 24 W. It. 1065. Refd. 
Cunningham v. Murray (1847), 1 Do G. & Sm. 366 ; 
Hodgson v. Bective (1863), 1 Hem. 8c M. 376. 

9541. .] — Testator directed £6,000 to be 

settled on the marriage of his daughter, Sc then 
went on to give it to trustees, with a separate life 
interest to his daughter ; after her death for her 
childrem, on their attaining twenty-one, if the 
mother should be then dead ; but if not, then not 
till after her decease ; & if no child should live to 
attain a vested interest, then to fall into his resi- 
due ; Sc he gave his residue to A. for life, remainder 
to B. 

If I were to introduce a clause providing for the 
apjdication of the interest between the death of 
the mother Sc the time when the child will attain 
twenty-one to the maintenance of the child, the 
effect would be to give the child an immediate 
vested interest. This would be contrary to tes- 
tator’s intention (Kindersley, V.-C.). — 'Fuller- 
ton v. Martin (1860), 1 Drew. &Sm. 81 ; 29 I*.. J. 
Oh. 469 ; 1 L. T. 531 ; 6 Jur. N. S. 265 ; 8 W. R. 
289 ; 62 E. R. 290. 

Annotations : — Reid. Ailhusen v. Whittell (1867), 36 L. J. Oil. 
929 ; Re Hawkins, White v. White, 111)1 6 J 2 Ch. 570. 

9542. .] — Testator bequeathed a sum of 

£5,000 Bank Annuities in trust for such child or 
children of A., a bachelor, as should attain tw r enty- 
one, Sc directed that same, Sc the income thereof, 
should be transferable & payable to him, her, or 
them on their respectively attaining such age ; Sc 
in case no child of A. should attain twenty-one, he 
directed the Bank Annuities Sc unapplied income 
thereof to fall into liis residuary personal estate, 
which he bequeathed upon trusts for tenants for 
life, with remainders over : — Held : the dividends 
accruing between the death of testator Sc birth of a 
child of A. fell into the residue as income. — 
Edmunds v. Waugii (1863), 2 New Rep. 408, L. JJ. 

9543. Right to interim maintenance.] — Bequest 
to grandchildren if they attain twenty-one, with 
gift over : — Held : they were entitled to the 
interest for maintenance during their minority. — 
lie Bowden (1837), 6 L. J. Ch. 146. 

(c) On Death of Parent without Issue. 

9544. Whether bequest vested or contingent — In 
children.] — Boucher v . Antram (1671), 2 Rep. Ch. 
65 ; 21 E. R. 617. 

Annotation : — Consd. Smith v. Clever (1688), 2 Vern. 59. 

9545 . .] — Bequest of residue of real Sc 

personal estate to the children of A. equally, with 
a bequest over thereof to other if A. should die 
without leaving issue. This is a vested interest, 
defeasible ; Sc the children, as they are respectively 
born, shall take the accruing interest equally. — 
Shepherd v . Ingram (1704), Amb. 448 ; 27 E. It. 
296, L. 0. 

Annotations : — Consd. Skey v. Barnes (1816). 3 Mer. 335 ; 
Hutcheson v. Jones (1817), 2 Madd. 124. Apld. Re 
Adams, Adams v. Adams, (1893J 1 Ch. 329 Consd. 
Holford, Holford v. Holford, £ 1 81)4 J 3 Ch. 30. Reid. 
Stone v. Harrison (1846), 2 Coil. 715 ; Re Jeilery, Burt v. 
Arnold, L1891J 1 Ch. 671. 

9546. .] — Residue of personal estate 

bequeathed to the children of testator’s two 
daughters, their exors, etc. ; with a limitation over 
in case both his daughters should die without 
issue ; a vested interest in the grand-children ; Sc 
the limitation over is too remote. — Rawlins v . 
Goldfrap (1800), 5 Ves. 440 ; 31 E. R. 671. 

9547 . .] — Gift of personal property to 

trustees, to be settled on the marriages of testator’s 


daughters for their separate use, & on their 
deaths upon trust for their children, with a limita- 
tion over in the event of either of the daughters 
dying without having been married, or without 
leaving any children her surviving. The shares of 
the children of each daughter are vested, subject 
to be divested by all dying before their mother ; Sc 
there being one alive at her death, the representa 
tive of two who died before her, held entitled to 
their shares. — Bromhead v. Hunt (1821), 2 Jac. & 
W. 459 ; 37 E. It. 703. 

954 g, .] — Crowder v. Stone, No. 

9939, post. 

9549. .] — Testator bequeathed his 

residuary estate to trustees in trust, as to one-third 
for his daughter for life, Sc after her decease in 
trust for her children, Sc to be paid to them on 
attaining tw r enty-five ; but if his daughter should 
leave but one child her surviving, then the whole 
third to go to <fc become the property of such only 
child upon its attaining twenty-five, Sc be trans- 
missible to its exors. ; but in case his daughter 
should leave no child her surviving, or in case she 
should leave a child who should not attain twenty- 
five then over : — Held : the bequest to the children 
was void for remoteness. 

Testator has made it perfectly manifest that 
he intended no child to take absolutely except in 
the event of its attaining the age of twenty-five 
years Sc also surviving its mother (Siiadwell, 
V.-C.). — Hunter v. Judd (1833), 4 Him. 455 ; 58 
E. R. 170. 

Annotations: — Distd. King v. Isaacson (1853), 1 Sm. & G. 
371. Refd. Lang v. Pinch (1842), 1 Y. & C. Oh. Cos. 718 ; 
Boughton v. James (1844), 1 Coll. 26 ; Briggs r. Chamber- 
lain (1853), 11 Hare, 69; Chance v. Chance (1853), 16 
Beav. 572. 

9550. .] — Testatrix bequeathed a 
moiety of her residuary estate to her daughter E., 
so that the annual interest thereof should be 
received by her for her natural life. Sc upon her 
decease to go Sc be equally divided amongst all Sc 
every her children lawfully begotten ; Sc in case 
of her decease without lawful issue, then to J. E. 
married Sc had only one child, which died an infant 
in her lifetime : — Held : the child of E., notwith- 
standing its death in its mother’s lifetime, took 
under the wills of testatrix an absolute vested 
interest in a moiety of her residuary estate. — 
Rye v. Linwood (1842), 0 Jur. 618. 

9551. .] — Bequest to trustees, upon 

trust for the six children, by name, of L., deceased, 
for their respective lives, Sc the capital equally 
among the children of each tenant for life, per 
stirpes , to be paid at twenty-one or marriage ; 
Sc if any of said six children should dio without 
leaving any children or child, then over : — Held : 
a vested indefeasible interest in each child of a 
tenant for life, on attaining twenty-one. — Casa- 
major v. Strode (1843), 8 Jur. 14. 

Annotations : — Consd. Re Thompson’s Trust, Ex p. Oliver 
(1852), 5 De G. & Sm. 667. Apld. White v. Might (1879), 

1 2 Ch. D. 751. Reid. Re Yates^ Trust (1851), 21 L. J. Ch. 
281 ; Re Ball, Slattery v. Ball (1888), 40 Ch. D. 11. 

9552. .] — Testatrix bequeathed £ 3,000 

to trustees, upon trust to pay the interest to B. for 
life ; Sc after the decease of B. testatrix willed that 
the said £3,000 should be equally divided among 
such of her children as should be living at the time 
of her death, as they respectively attained the ago 
of twenty-one ; but her will was that if B. should 
die without leaving issue, then the £3,000 should be 
paid to C. ; — Held : the children of B. took 
vested interests in the £3,000 at her death, Sc conse- 
quently the share of one who died after B., under 
the age of twenty-one, devolved to her father as 
her administrator. — Bree v. Perfect (1844), 1 
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Coll. 128} 2 L. T. O. S. 470 ; 8 Jur. 282 ; 63 E. R. 
351. 

Annotations : — Consd* Locke v. Lamb (1867), L. R. 4 Eq. 
372. Re|d. Williams v. Clark (1851), 4 De G. & Sm. 472 ; 
Ingram v. Buckling (1859), 33 L. T. O. S. 89 ; W rangham ’a 
Trust (I860), 1 Drew. & Bra. 358 ; lie Thompson’s Trusts 
(1870), 19 W. R. 196; Kidman v. Kidman (1871), 40 
L. J. Ch. 359 ; lie Bevan’s Trusts (1887), 34 Ch. D. 716 ; 
Re Jobson. Jobson v. Richardson (1889), 44 Ch. D. 154 ; 
Re Edwards, Jones v. Jones, [1906] 1 Ch. 570. 

0553, ,] — Devise & bequest of real So 

personal estate to trustees for A. for life, So after- 
wards “ to convey & assure ” equally between all 
A.’s children, on their respectively attaining 
twenty-one, with a gift over on A.’s death 
without “ leaving any child.” There was one 
child who survived A., So died an infant : — Held : 

( 1 ) such child did not take a vested interest ; 

(2) the gift over did not take effect. (3) Bequest 
of leaseholds, upon trust to assign unto all the 
children of A. on their respectively attaining 
twenty-one, So if one child, to assign to such child 
(omitting on attaining twenty-one). An only 
child, who died an infant, was held to take a 
vested interest. — Walker v. Mower (1852), 16 
Beav. 365 ; 51 E. R. 810. 

Annotations : — Generally, Consd. Re Finch, Abbiss v. Burney 
(1881), 17 Ch. D. 211 ; Re Fletcher, Dordu. Fletcher (1885), 
53 L. T. 813 ; Re Edwards, Jones v. Jones, [1906] 1 Ch. 570. 
Refd. Ingram v. Suckling (1859), 33 L. T. O. S. 89. 

9554. .] — Westwood v. Southey, No. 

9851, post . 

9555 . .] — Testator gave to two trus- 

tees, in trust for the child or children of his 
daughter-in-law, the sum of £700 to each child, to 
be paid by his exors. as soon as each child became 
of the age of twenty-one years or by mutual agree- 
ment the trust was to continue longer after each 
child should have passed the age of twenty-one ; 
the aforesaid sums to remain to the stock So posses- 
sion of his exors. until the whole sum be paid to the 
said trustees, for the sole use of the said children ; 
but should either child or both children of his 
daughter-in-law die without leaving issue, then the 
£700 for one child, or if both die So leave no issue 
living, £1,400 for the use of other persons : — Held : 
the grandchildren of testator upon attaining twenty- 
one took absolute interests in the money, liable to 
be divested in the event of their dying without 
leaving issue. — Cotton v. Cotton (1854), 23 L. J. 
Ch. 480 ; 2 W. R. 207. 

9556. .] — Testator bequeathed certain 

leaseholds upon trust, for his wife for her life, So 
after her death upon trust for his two daughters 
for their lives, as tenants in common in equal 
shares, to their separate use ; So in case either of 
his daughters should happen to die under twenty- 
one, So without leaving lawful issue, her share to go 
to the survivor, So from So immediately after the 
respective deaths of his daughters, then upon trust 
for their respective children, as So when they 
should respectively attain twenty-one years, share 
So share alike as tenants in common ; So in case his 
daughters should die without leaving lawful issue, 
then upon trust for the next of kin of his wife, 
according to the Statute of Distributions. The 
will contained a residuary gift in favour of testa- 
tor’s wife ; — Held : the children of the daughters 
took vested interests without reference to their 
attaining the age of twenty-one. — Ingram v. 
Suckling (I860), 33 L. T. O. S. 89 ; 7 W. R. 386. 

Annotations : — Consd. Re Bevan’s Trusts (1887), 34 Ch. D. 
716. Reid. Kidman v. Kidman (1871), 40 L. J. Ch. 359. 

9557 • .] — Testator directed that a 

legacy of £1,500 should be set apart for the benefit 
of his daughter. A. for life, So after her death the 


principal So capital thereof to go & be divided 
amongst her children. ” So in case she should have 
no child or children,” then the same to go to So for 
the benefit of his son M. So his children in like 
manner. He made a similar bequest in favour of 
his son M., So directed that “ in case both his son So 
daughter should die without leaving any issue him 
or her surviving,” then the sum of £1,500 should 
go and be divided amongst his next of kin & the 
remaining £1,500 amongst the next of kin of his 
wife. A. married pltf., by whom Bhe had one 
child only, who died in her lifetime. A. died, 
leaving pltf. So deft. M. surviving her ; — Held : 
the child of A. took a vested interest in the legacy 
of £1,500, which was not cut down by the subse- 
quent bequest over, So pltf. was entitled to the 
capital as the legal personal representative of his 
daughter. — W hyte v. Collins (1860), 3 L. T, 263 ; 
0 Jur. N. S. 1281. 

955 $. .] — Testator, by his will, directed 

as to his general residue, to pay So divide same with 
the accumulations from the time of the decease of 
his mother, who had a life interest therein, between 
So amongst a brother & four sisters, naming them, 
44 So he did further will So direct that in case his 
said brother, or any of his said sisters, should 
depart this life before his or her share or shares of 
such residue should become payable, without 
leaving lawful issue him or her surviving, that 
then So in such case the share or shares of him or 
her so dying should be paid to the survivors or 
survivor in equal shares,” with directions for 
maintenance, education, etc., of infant children of 
his said brother So sisters so dying : — Held : the 
original & accruing shares of any of the legatees so 
dying without issue went to the survivors in equal 
shares ; the children of either of the said, legatees 
took vested interests in the parent’s share or shares 
on the death of such parent.— S pilsbury v. Kent 


(1861), 5 L. T. 343. 

9559 . .] — Testatrix by her will, dated 

in 1828, gave all her property to trustees upon 
trust, as to the interest of a sum of £ 5 , 000 , for her 
sister for life ; So after the death of such sister 
the interest to be paid to testatrix’s daughter, 
she having first attained twenty-five ; if the 
daughter married with the consent of the exors., So 
died “ leaving children, the interest to be appro- 
priated for the maintenance So education of such 
children,” of whom testatrix constituted the exors. 
guardians as to the due application of the same 
according to their discretion, ” So the principal to 
be divided amongst them as they shall severally 
attain the age of twenty-five years ; after the 
death of the sister So in the event of the daughter 
marrying without consent or . marrying with 
consent ‘‘ So dying without leaving issue,” then 
over. The daughter survived testatrix, attained 
twenty-five So in 1842 married with the necessary 
consent. The sister died in 1854, So the daughter 
in 1886, having had two children, who survived 

her : Held : the gift was not void for remoteness, 

but the fund vested in the children of the daughter 
living at her death.— Re Bevan’s Trusts (1887), 

A1Ylu o _ v _ . * r t . fro t m nnn . o r 


o a ni, T'* • Kfl Tj 


W. R. 400. 

Annotation .* — Distd. Re Jobson, Jobson v. Richardson (1889), 
59 L. J. Ch. 245. 


9560. Re Turney, Turney v. 

Turney, No. 9266, ante. 

9561. In parent.] — Bequest of residue to 

testator’s daughters A. So B. in equal proportions ; 
So in case of the death of either, the whole to the 


PART XVI. SECT. 20, SUB-SECT. 3. tingent — In parent. }— W oodroofe v. 

— J. (o). Woodroofe, [1894] 1 I. R. 299 ; 28 

9661 1. Whether bequest vested or con- I* h. T. 304, IR. 

J. — VOL. XEJV. 


n. .] — Coats’ Trustee *. Coats 

, 6 F. (Ct. of Sees.) 401 : 40 So. 
330 ; 10 S. L. T. 686.— SCOT. 
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Wills. 


Sect. 20. — Vesting : Sub-sect. 9, J . (c) & (d), & K .] 

survivor of them ; Ac in the event of their marrying 
Ac having children, then to the child or children of 
them, or the survivor of them, if they should attain 
the age of twenty-one years ; but if not, then 
among the children of C. A. & B. survived tes- 
tator ; & A., who died without having been married, 
bequeathed the whole of her property to B. : — 
Held : the bequest did not become absolutely 
vested in A. & B. on the death of testator, but 
continued subject to the executory bequest over 
in favour of C. — Child v. Giblett (1834), 3 My. & 
IC. 71 ; 3 L. J. Ch. 121 ; 40 E. R. 27. 

Annotation : — Reid. Edwards v. Edwards (1852), 19 L. T. 
O. S. 133. 

9562 . .] — Testator bequeathed the 

sum of £2,000 in trust for his niece, Ac if she should 
die without leaving any issue to attain the age of 
twenty-one, then in trust for his sister. The niece 
being unmarried : — Held : she had not an absolute 
vested interest in the £2,000. — Daniel v. Warren 
(1843), 2 Y. & C. Ch. Cas. 290 ; 7 Jur. 462 ; 63 
E. R. 127. 

Annotations: — Reid. Hinves v. Hinves (1844), 3 Haro, 609 > 
Chambers v. Chambers (1846), 15 L. J. Ch. 318 ; Blann v. 
Bell (1852), 2 l)e G. M. & G. 775 ; Macdonald v. Irvine 
(1878), 8 Ch. I). 101. 

9563. -.] — M. H., by her will, gave to 
trustees the sum of £3,000 upon trust, to pay the 
interest thereof for the maintenance of A . Ac to pay 
him the principal when he should attain twenty- 
one ; but directed that in case he should die before 
his legacy should be payable leaving lawful issue, 
such issue should take their deceased parent’s legacy. 
She then gave one moiety of the residue of her estate 
upon trust for W. for her life Ac after the death of 
W. she gave this moiety to A. at the time his other 
legacy became payable Ac in case of his death with- 
out leaving lawful issue, then the same to be 
equally divided betAveen B. C. & D. A survived 
testatrix., attained twenty-one Ac died in the life- 
time of W., without ever having been married : — 
Held : the share of the residue had vested in him 
absolutely Ac did not go over to B. C. Ac D. — 
Woodburne v. Woodburne (1850), 3 De G. Ac 
Sm. 643 ; 19 L. J. Ch. 88 ; 15 L. T. O. S. 21 ; 
14 Jur. 565 ; 64 E. II. 642. 

Annotation : — Refd. Bowers v. Bowers (1869), L. R. 8 Eq. 
283. 

9564. .] — Testator gave certain real 

estate charged with an annuity to his wife ; &, if it 
should not be sufficient, the deficiency to be made 
up out of property specifically devised to his 
children. Subject thereto he gave his residuary 
estate to his three children absolutely, with a 
proviso that, if either should die without lawrful 
issue, his share should go to the others Ac the 
children of any child then dead, such children only 
to take the shares to which their parents were 
entitled during their lives : — Held : the shares of 
the children vested absolutely on the death of the 
testator’s widow. — Re Allen’s Estate (1855), 3 
Drew. 380 ; 25 L. J. Ch. 286 ; 4 W. R. 137 ; 01 
E. R. 948. 

9565 . .1 — Testatrix bequeathed a 

legacy of £1,500 stock upon trust for her nephew, 
W., until he should attain the age of twenty-one 
years, & then over. She directed that in case any 
of the four legatees therein named, W. being one 
of them, should happen to depart this life without 
leaving lawful issue, then in trust for the survivors 
or survivor of them, in certain proportions. W. 
attained his age of twenty-one years, but died 


without issue : — Held : he took an absolute vested 
interest in the legacy on his attaining twenty-one. 
— Re Hayne’s Trusts (1868), 18 L. T. 10. 

9560 , ,] — Testatrix devised Ac be- 

queathed the residue of her real Ac personal esjtate 
to trustees, with a direction that they should 
receive the rents, etc., Ac invest same until a 
daughter should attain her age of twenty-one, Ac 
then “ to pay the same to & for her sole & separate 
use Ac benefit. But, if my said daughter should 
die without leaving any lawful child or children, 
then I direct the same to be paid to the said lawful 
children or child of my said brother, if more than 
one in equal shares ” : — Held : the gift was an 
absolute gift of the real Ac personal estate to the 
daughter, defeasible in the event of her dying 
without children. — Drake v. Collins (1869), 20 
Ij T 970 

9667. .] — Finch v . Lane, No. 9037, 

ante. 

9558 , .] — Testator, after dividing 

equally liis residuary estate between his two sons, 
directed that “ in the event of either of my two 
sons dying before his brother without legitimate 
issue, then his share shall become the property of 
his surviving brother ; but if there are any legiti- 
mate children surviving their father, then ” for 
their benefit as directed : — Held : the bequest 
created a vested interest in the sons, but. one liable 
to be divested as to the son first dying, whether 
before or after testator’s death, in favour of the 
objects named in the clause of substitution. — 
Duffill v. Duffill, [1903 J A. C. 491 ; 72 L. J. 
P. C. 97 ; 89 L. T. 82 ; 19 T. L. R. 600, P. 0. 

9569. .] — Testatrix by her will made in 

1903 devised & bequeathed her residuary real Ac 
personal estate to trustees upon trust for sale Ac 
conversion Ac reinvestment, Ac to hold the trust 
funds upon trust as to a moiety for E, H. provided 
that if he should die without leaving any issue 
living at liis death the moiety of the trust funds 
should be held in trust for J. D. S., if he should 
attain the age of tw r enty-one years or many 
under that age. Testatrix died on June 29, 1907, 
Ac J. D. S. was killed in the Battle of Jutland on 
May 31, 1916, while under the age of twenty-one Ac 
unmarried. On a claim by E. 11. that his interest 
in the moiety had thereby become indcfeasibly 
vested '.—Held : E. 11. was not indefcasibly en- 
titled to the moiety of the residuary estate Ac in 
the event of his dying without leaving issue 
living at liis death the moiety was undisposed of 
Ac passed to the statutory next of kin of testatrix 
at the date of her death. — Re Bold, Banks v. 
Hartland (1926), 95 L, J. Oh. 201 ; 134 L. T. 
595 ; 70 Sol. Jo. 526. 

(d) On Other Contingencies . 

9570* Whether bequest vested or contingent — 
Gift over on death before specified time.] — 

Legacies given to children, payable at a certain 
time, Ac a moiety of a term to one, after the death 
of liis w r ife ; but if should die before portion be- 
comes payable, to go to survivors ; this only 
extends to the pecuniary legacy. — Richards v. 
Cock (1725), Cas. temp. King, 12 ; 25 E. R. 195. 

9571. — .] — Vesting of legacies, where, 

by the bequest thereof, they were given to be paid 
on a day certain, “ Ac in case any of the legatees 
should die before that day, that their legacies 
should be given to whomsoever of his or her 
children to whom he or she should bequeath it.” 


PART XVI. SECT. 20, SUB-SECT. 8. — J. (d). 

9570 I. Whether bequest vetted or contingent — Gift over on death before specified time.) — JRe Gardner Estate (B. C.)» U918] 
3 W. W, R. 66.— Ci 
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Part XVI. — Construction. 


If the legacy was vested, it was vested at 
testator’s death, Sc then the expression would 
naturally have been used, “ within three years after 
my decease,” whereas it is plain here, testator 
speaks of a time when they shall become entitled 
as a contingent time (Hhadwell, V.-O.). — Tollner 
v. Marriott (1830), 4 Sim. 19 ; 58 E. R. 8 ; sub 
nom. Tolner v. Marriott, 9 L, J. O. S. Ch. 14. 

Annotations : — Mentd. Re Hartley, H ted man v. Punster 

(1887), 34 Ch. J). 74 2 ; Re Tunuo's Estate, Raikos in 

Raikes, (1890), 63 L. T. 23. 

9572. Gift over on not making will.] — 

Holmes v. Godson, No. 9527, ante . 

9573. Gift over on marriage.] — D. by his 

will bequeathed to his son C. a legacy of £3,000, 
but “ in the event of his marrying K.” testator 
directed his exors. Sc trustees to retain Sc invest the 
£3,000, Sc hold the investments on certain trusts 
for C. Sc lv. G., Sc the issue of the marriage. Tes- 
tator also bequeathed leasehold premises to his 
trustees, subject to a licence to M. to occupy the 
same for life, upon trust for C., but “if C. shall 
marry K.,” then upon trusts corresponding to the 
trusts of the £3,000. C. married K. three months 
after testator’s death, Sc before he had received his 
legacies from the exors. : — Held : for O. to retain 
his absolute interest in the legacies, he must not 
be married to K. either at the expiration of a year 
from testator’s death, when the legacies were 
payable, or at any shorter time, when the exors. 
were ready to pay or assent to the legacies, <fe as 
C. was married toK. before the happening of either 
of the events, the gift over took effect, Sc the 
exors. Sc trustees held the legacies upon the trusts 
directed in that event by testator. — Money v . 
Money (1881), 50 L. J. Chu 023 ; 44 L. T. 039 ; 
29 W. II. 000. 

K. Class Gifts. 

9574. Whether bequest vested or contingent.] — 

Bequest of £3,000 to J. the wife of C. for the use of 
her younger cliildren, to be distributed as she should 
appoint ; in default, equally. All J.’s children by 
O. being born at the time of the will Sc death of 
testator, it was held vested as a present legacy to 
them, subject to variation as between them, but 
not to extend to her children by a future marriage. 
The period of vesting being as above, one who was 
a younger child at testator’s death, & became an 
elder afterwards, was held entitled. — Coleman v. 
Seymour (1749), 1 Ves. Sen. 209 ; 27 E. R. 987, 
L. C. 

Annotations : — Consd. Horsley v. Clialoner (1760), 2 Ves. Sen. 

83 ; Re Master’s Settlmt., Master v. Master, LL911] 1 Ch. 

321 : Re Chartres, Farman v. Barrett, [1927] 1 Ch. 466. 

Reid. Kemp v. Kemp (1801), 5 Ves. 849 ; Rc Harris’s 

Trusts (18u4), 2 Eq. Rep. 1110. 

9675. .] — Lloyd v. Bird (1789), cited in 

9 Ves. at p. 305 ; 32 E. R. 620. 

Annotations ; — Consd. Sehenck v. Legk (1804), 9 Ves. 300. 

Reid. Spencer v. Bullock (1795), 2 Ves. 687. 

9576. .] — Bequest to the child or children of 

testator’s two daughters in terms, creating a 
tenancy in common : viz. equally to be divided, 
etc. ; to be paid at twenty-one, or marriage of 
daughters ; with survivorship upon the death of 
any before his or their shares become payable : 
the accrued share to be equally divided, Sc to be 
payable, etc., as the original shares : the issue of 
any dying in the lifetime of the two daughters 


to stand in the placo of the parent ; & a limitation 
over in case liis daughters die without issue ; or, 
having had issue, such issue should die in the life- 
time of his daughters. The event of the death of a 
child above twenty-one not being within the 
survivorship expressed, his interest vested in his 
representative, subject to the ultimate contingent 
limitation. — B ayard v. Smith (1808), 14 Ves. 470 ; 
33 E. R. 601. 

9577. .] — A person transferred £8,000 3 per 

cent. Consols Sc £4,500 South Sea stock into the 
names of his illegitimate daughter & her husband, 
Sc their two eldest children, & by parol declara- 
tions, confirmed by an entry in a memorandum 

book, declared the investment to be for the benefit 
of all his daughter’s children who should attain 
twenty-one. He afterwards transferred £900 long 
annuities into his own name, jointly with the names 
of bis illegitimate daughter Sc her two eldest 
children, Sc made a jmrol declaration that he did 
not intend to part with the control over this stock, 
Sc he disposed of it by a codicil to his will : — Held : 
after the death of the daughter Sc her husband, & 
her two eldest children under twenty-one, that 
two surviving children, who had attained twenty- 
one, were entitled to the Consols Sc South Sea 
Stock, Sc the long annuities passed by testator’s 
codicil. — K ilpin v. Kilpin, Kilpin v. Lamb (1834), 
1 My. Sc Jv. 520 ; 39 E. R. 777, L. C. 

Annotation : -Mentd. Tuckor v. Burrow (1865), 2 Horn. & M. 

6 1 5 . 

957 g. .] — Testator gave real Sc personal 

estate to trustees to accumulate the rents, etc. for 
twenty years after his decease, Sc after certain 
payments to stand possessed of the accumulated 
fund in trust for “ all Sc every the child Sc children 
of his children A., B., Sc C., now born, or who shall 
hereafter be bom during the lifetime of their 
respective parents, as should attain twenty-one, 
or marry w ith consent ; Sc whether bom or unborn 
when any other of them attain the age or time 
aforesaid Sc their respective exors., administrators, 
Sc assigns.” At the expiration of the twenty 
years there were several children of B., who had 
attained twenty-one. But A. Sc B. were still 
living : — Held : the grandchildren had vested 
interests in the fund, subject to be divested or 
diminished, in the event of there being other chil- 
dren of A. Sc B., who should attain twenty-one or 
marry. — S cott v. Scarborough (Earl) (1838), 1 
Beav. 154 ; 8 L. J. Ch. 65 ; 48 E. R. 898. 

Annotations Consd. Rc Holford, Holford v. Holford, [1894] 

3 Ch. 30. Reid. Rc Jeffery, Burt v. Arnold, [1891] 1 Ch. 

071 ; Re Jeffery, Arnold v. Burt, [1895] 2 Ch. 577. 

9579 . .] — Peters v. Dipple, No. 92 88, ante. 

9580. — — .] — Testator directed the dividends 
of two sums of stock to be equally divided between 
all his nephews living at his decease, <fc, after the 
decease of any of them, the capital of his share to 
be sold Sc the proceeds to be divided amongst his 
children ; Sc, in default of such issue, then to go 
Sc be divided amongst the children of A., &, in case 
all A.’s issue should be dead, then to be divided 
amongst the children of B. A. had four cliildren. 
Three of them died ; Sc then one of testator’s 
nephew’s died without issue : — Held : the three 
deceased children, as well as the surviving child 
of A., took vested Sc transmissible interests in 


9573 j. Qift over on marriage .] — 

Madillv. Madill, 26 N. Z. L, R. 737. 
— N.Z. 

9573 i|. .1— Re Monrad, 27 

N. Z. L. R. 633.— N.Z. 

o. Or death.] — Re 

Gregory's Will (1919), 22 W. A. L. R. 
-AUS. 


p. .] — Estate 

Balston v. Estate Balston, [1920] 

C. 1\ D. 184.— S. AF. 

q. Or death without 

leaving will.] — Re Toms, Rodd v. 
Everett, [19243 S. A. 8. R. 417. — 
AUS. 

r. Qifi over if legatee dies 

without having received share.] — Pil- 


cher v. Logan (1914), 15 S. R, N. 8. W. 
24 ; 32 N. S. W. W. N. 5.— AUS. 

t. Gift over on death un- 

married .] — Kellett v. Kellett (1871), 
5 I. R. Eq. 298.— IR. 

a. Gift over on death of 

survivor of annuitants. ] — J ohnstom v. 
Johnston (1840), 2 Dual. (Ct. of Seas.) 
1038 ; 15 Fao. Coll. 1109.— SOOT. 
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Sect . 20. — Vesting : Sub -sect. 3, K. & L. ; sub-sect. 


the deceased nephews’ share of the stock. — 
Cohen v. Waley (1846), 15 Sim. 318 ; 10 Jur. 
767 ; 60 E. R. 641. 

9581. .] — Residuary personal estate was 

bequeathed in trust for all the sons & daughters of 
A. 6c B., who were living, the shares to be vested 
at twenty-one, though “ not payable or transmis- 
sible ” until the deaths of A. & B. The will 
contained powers of maintenance : — Held : the 
sons & daughters, on attaining twenty-one, ac- 
quired vested interests subject to the rights of 
future-born children, & after attaining twenty- one, 
they were entitled, in the life of A. & B., to pay- 
ment of their shares of the income, though not of 
the capital. — Ellis v. Maxwell (1849), 12 Beav. 
104 ; 13 L. T. O. S. 398 ; 50 E. R. 1000 ; previous 
proceedings (1841), 3 Beav. 587. 

Annotations : — Mentd. Woathcrall t\ Thornburgh (1878), 8 

Ch. I). 261 ; Temple r. Thring- (1887), 56 L. J. Ch. 767. 

9582. .] — Although the available personal 

estate of a testator w r as employed in the payment 
of debts & legacies, & in providing a fund to pay 
an annuity, 6c nothing could be divided until the 
death of an annuitant 6c the falling in of a rever- 
sionary interest, still the class of objects entitled 
under a gift “ to the children of J. II., M. II., J. I\, 
& M. P., w r ho should attain twenty-one, to be 
equally divided between them per capita , 6c not 
per stirpes , was held to be ascertained at his death, 
& some of such objects having attained twenty- 
one in his lifetime : — Held : the interests were 
vested, 6c those born in testator’s lifetime took to 
the exclusion of others subsequently born. — 
Haggek v. Payne (1857), 23 Beav. 474 ; 26 L. J. Ch. 
617 ; 29 L. T. O. S. 47 ; 3 Jur. N. S. 479 ; 53 E. R. 
186. 


Annotation: — Consd. lie Deloittc, Griffiths r. Allbeurv, 

[1016] 1 Oh. 200. 

9583. - .] — He Jacob’s Will, No. 9388, 

ante. 

9584. .] — Merry v. Hill, No. 9144, ante. 

9585. .]— A testator bequeathed his per- 

sonal estate to his wife S. for life, 6c after her de- 
cease, “ to be divided amongst my heirs 6c to their 
children with II., share & share alike.” Testator 
had five brothers 6c sisters, some of them died in 
his lifetime, leaving issue ; othei*s survived him 
& died in the lifetime of S., leaving issue : — Held : 
a gift to a class to be ascertained at testator’s 
death, 6c consisting of the brothers 6c sisters living 
at the death of testator, the children of brothers 6c 
sisters then dead, & II., 6c those persons took 
vested interests . — He Peppitt’s Estate (2), 
Chester v. Phillips (1877), 36 L. T. 500. 

Annotation : — Mentd. Moore v. Simkin (1885), 53 L. T. 815. 

9586. .] — He Wood, Moore v. Bailey, 

No. 9324, ante. 

9587. .] — Where a fund is left to a class 

contingently on their attaining twenty-one, the 
eldest of the class on attaining twenty- one takes 
a vested interest in possession of liis share 6c a 
contingent interest in the shares of the other 
members of the class who are still under twenty- 
one . — He Wuxi am s’ Settlement, Williams v. 
Williams, [1911] 1 Ch. 441 ; 80 L. J. Ch. 249 : 
104 L. T. 310 ; 55 Sol. Jo. 236. 


Annotations : — Reid. He Cazenove, Perkin v. Bland (1919] 
122 L. T. 181. Mentd. lie Crook's Settlmt., lie Glasler 
Settlmt., Crook v. Preston, [1923] 2 Ch. 339. 

9588. .] — A bequest upon trust to pay 6 

divide a share among the members of a class as 6 
when they shall respectively attain the ago o 
twenty-five years, may, although primd fads o 
a contingent nature, be controlled by provisions ii 


testator’s will indicative of an intention to confer 
vested interests. 

Thus, where such a bequest to the children of a 
tenant for life was followed by a gift over of the 
share, if the tenant for life should die without 
having issue, a pro vision that any beneficiary being 
entitled to a vested interest in any capital moneys 
under the wall should until attaining twenty-five 
years be only entitled to the net income to arise 
from his “ expectant share or interest,” 6c a power 
of maintenance out of net income : — Held : each 
of the children took a vested interest before attain- 
ing twenty-five years of age, the expression 
“ expectant share or interest ” being construed as 
having reference to the vested share of a child 
being liable to be divested upon death under 
tw T enty-five years of age. — He Campbell, Cooper 
v. Campbell (1919), 88 L. J. Ch. 239 ; 120 L. T. 
562 ; 63 Sol. Jo. 286. 

9589. Gift distinguished from gift to mem- 
bers of class.] — It was argued in argument, & 
indeed is well settled, that if there be a gift to an 
individual or a class upon the attainment of a 
certain age, such gift is primd fade contingent on 
the specified age being attained, but that where 
there is also a gift to the same individual or class 
of the income to accrue before the specified age be 
attained, the gift of the corpus, though in form con- 
tingent, will be construed as conferring a vested 
interest. This is not unreasonable, for the donor 
evidently contemplates that the beneficiary will 
t ake the income till the specified age be attained 6c 
the corpus wdien such age is attained ; in other 
words, that he will ultimately take the whole 
subject-matter of the gift, both principal & 
income. Further, the gift of the intermediate 
income may consist in a direction to apply such 
income for the maintenance or benefit of the 
individual or the members of the class, provided 
in the latter case that each beneficiary is to have 
the income of his or her expectant share & that 
testator does not create a common fund for the 
common maintenance of the class. It is possible 
also that a direction to apply the intermediate 
income or such part thereof as the trustees may 
think proper for the maintenance or benefit of the 
beneficiary will have the same effect. I cannot, 
however, find any case in which the creation in 
the trustees of a mere discretionary power to apply 
the income of an expectant share for the main- 
tenance or benefit of the beneficiary, with a 
direction to accumulate the income not so applied 
for the benefit of the persons who ultimately 
attain a vested interest in the share in question, 
has been held to vest a gift originally given upon 
attaining a specified age. I do not see how it 
can in principle have this effect, for the donor is 
evidently contemplating not that the beneficiary 
will in some form or other enjoy the intermediate 
income, but that he will not so enjoy it unless the 
discretionary power be exercised. Further, I 
have come to the conclusion that there is a broad 
distinction, for the purposes I am considering, 
between a gift to a class upon attaining a specified 
age 6c a gift to such members of a class as attain 
a specified age. In the latter case clearly no one 
is intended to take unless he attains the age in 
question. It is no longer a question of con- 
struing as vested a gift which is onlv primd facie 
contingent, but of adding to the class of bene- 
ficiaries (Parker, J.). — Re Hume, Public Trustee 
v. Mabey, [1912] 1 Oh. 693 ; 81 L. J. Oh. 382 ; 106 
L. T. 335 ; 56 Sol. Jo. 41 

Annotations : — Reid. Re Usshor, Foster v. Ussher. [1922] 
2 Ch. 321 ; Re Blackwell, Blackwell v. Blackwell, 

Ch, 223. 
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Bequest postponed to life estate.] — See Sub- 
sect. 3, E. (c), ante. 

Bequest postponed until youngest beneficiary 
attains specified age.] — See Sub-sect. 3, F. (b), 
ante . 

Gift of interim interest.] — See Sub-sect. 3, C., 
ante. 

Gift of interim maintenance.] — See Sub-sect. 3, 
H. (5), ante. 

L . Other Cases. 

9590. Whether bequest vested or contingent — 
Bequest to A. during life of B. — Death of A. living 

B.] -—Testator directed the proceeds of the residue 
of nis estate to be divided between his three children 
in certain shares during their lives ; & after the 
decease of any one or two of his said children, until 
the decease of the survivor, the shares that 
belonged to the parents in their lifetime were to be 
divided amongst the children of such one or two 
of his said children so dying ; & after the decease 
of the survivor of the three children, the whole 
residue was to be divided between his grand- 
children who should be then living equally per 
capita , & not per stirpes ; & if any of his children 
should be then dead leaving issue, such issue were 
to stand in the place of their deceased parent, & 
receive the same proportion of the estate as such 
parent would have been entitled to if living. 
One of the daughters, who died first, had three 
children, who died in her lifetime. The trustees 
accumulated the shares of such daughter until the 
death of the survivor : — Held : the representative 
of the three deceased grandchildren was entitled 
to sych accumulations. 

It is clear that if the interest of a sum of money 
were given to 0. D. during the life of J. 8. & 0. I). 
were to die, living J. S., the representatives of C. D. 
would be entitled (Lord Cran worth, V.-C.). — 
Homer v. Gould (1851), 1 Sim. N. S. 541 ; 15 Jur. 
457 ; 61 E. R. 209 ; sub nom. Horner v . Gould, 
20 L. J. Ch. 657. 

9591. Bequest of residue after execution of 

trusts.] — W. by will bequeathed all his estate to P. 
in trust to pay W.’s debts, then certain annuities 
which were to increase in a certain manner by the 
death of the annuitants till they reached a certain 
sum, the annual free produce to belong to P. & 
then testator said “ after executing the purposes 
of the trust, the free residue of the trust funds shall 
pertain & belong to P. & the heirs of his body ” 
with limitations over, P. died before some of the 
annuitants : — Held : the residue vested in P. 
during his life, & the vesting was not suspended by 
the will until all the annuities ceased to be paid. — 
Pursell r. Newbigging (1855), 26 L. T. O. 8. 
41, H. L. 

9592. Bequest to children on death of either 

parent — Subsequent provision for distribution on 
death of parents.] — Testator gave the interest 
arising from a sum of stock to V., which interest 
he was to enjoy along with his wife, M., during their 
respective lives, but in the event of either dying & 


the survivor marrying again, then the capital 
to be divided, share & share alike, between their 
children ; an arrangement ultimately to take 
place at the death of their parents, should neither 
marry again. Testator then directed that the 
money should not bo removed from the English 
funds during the lifetime of V. & M., nor until 
the period arrived “ for its distribution, after their 
death, among their children surviving, share & 
share alike ” : — Held : the interests of the children 
were not contingent on their surviving their 
parents, the concluding words not being sufficient 
to render the previously vested gift contingent. — 
Re Duke, Hannah v. Duke (1880), 16 Oh. D, 112 ; 
29 W. It. 341,0. A. 

9593. Gift In event of having specified 

number of children — Attaining specified age.] — 

Where testator bequeathed a legacy to trustees 
upon trust to pay the income to A. for life, & after 
his decease if A. should have three or more children 
who should attain twenty-one, for his exors. or 
administrators ; & if he should have two such 
children, as to a moiety for his exors. or adminis- 
trators, & as to the other moiety for the sister 
of A. & her cliildren : — Held : A. having had two 
children he was absolutely entitled, on their attain- 
ing twenty-one years, to a moiety of the fund. — 
Re Bogle, Bogle v. Yorstoun (1898), 78 L. T. 
457. 


Sub-sect. 4. — Legacy Charged on Real 

Estate. 

A. In General. 

9594. Whether bequest contingent until time of 
payment.] — Legacy to be paid at sixteen years of 
age. Legatee dies before ; her administratrix 
shall not receive it till the sixteen years end. — 
Sanders v . Earle (1680), 2 Rep. Ch. 188 ; 21 
E. R. 653. 

Annotation :■ Mentd. Crickctt t\ Dolby (1795), 3 Ves. 10. 

9595. — -.] — Ciiandos (Duke) v. Talbot, No. 
9116, ante. 

9596. — .J — Gordon v. Raynes, No. 9117, 
ante. 

9597. — — - .J — M. being entitled to the reversion 
of an estate after the death of his wife devised it 
to C. «fe his heirs, so as he should pay to his sister 
E. £100 within six months after the reversion 
came into his possession. E. died in the lifetime of 
the wife, & E.’s representative brings the bill 
against C. for the £100. The legatee dying before 
the time of raising the £100 was come, her repre- 
sentative is not entitled. — Hall v. Terry (1738), 

1 Atk. 502 ; West temp. Hard. 500 ; 26 E. R. 
317, L. C. 

Annotations : — Consd. Hutchins v. Foy (1710), 2 Com. 716. 
Distd. Hodgson v. ltawson (1747), 1 Vea. Sen. 44. Consd. 
Tunstall v. Brachon (1753), Amb. 167. Distd. Jeale v. 
Titehcner (1771), Amb. 703. Consd. Benyon v. Maddison 
(1786), 2 Bro. C. C. 75. Refd. Nicholls v. Judson (1742), 

2 Atk. 300 ; A.-G. r. Milner (1744), 3 Atk. 112 ; Godwin 
r. Munday (1783), 1 Bro. C. C. 191. 


PART XVI. SECT. 20, SUB-SECT. 3. 

— L. 

b. Whether bequest vested or con- 
tingent — Direction for formation of 
partnership — Predecease of intended 
partner.] — McCallum v. Riddell, 23 
O. R. 537.— CAN. 

c. Gift on failure of appoint- 

ment by person of unsound mind if he 
recovered sanity.] — Beddy v. Court - 
nay, 19 L. R. Ir. 245 — IR. 

d. Gift to children in case both 

or either of sons die leaving children 
fatherless — No prior gift to sons.] — Re 


Richardson’s Trusts, [1896] 1 I. R. 
295, 301.— IR. 

e. . Discretion in trustees to 

withhold conveyance temporarily or 
absolutely .] — Paterson’s Trustees v. 
Paterson (1870), 8 Macph. (Ct. of 
Sosa.) 449 ; 42 So. Jur. 198.— SCOT. 

f. Provision that bequest 

should not vest until payment .] — Mac- 
DOUGALL V. M‘FARLANE’8 TRUSTEES 
(1890), 17 R. (Ct. of Sess.) 761 ; 27 
Sc. L. R. 638. — SCOT. 

g. Interest only payable — Dis- 
cretion of trustees to pay capital — Vesting 
of capital paid .] — -Russell v. Bell’s 


Trustees (1897), 24 R. (Ct. of Sess.) 
666 ; 34 So. L. R. 497 ; 4 S. L. T. 
338.— SCOT. 

h. Discretion in trustee to “ appor- 
tion & set apart ” share.] — Mao- 
farl axe’s Trustee v. Macfarlank 
(1903), 6 F. (Ct. of Seas.) 201 ; 41 
So. L. R. 164 ; 11 S. L. T. 505.— 
SCOT. 

PART XVI. SECT. 20, SUB-SECT. ♦. 

—A. 

9594 i. Whether bequest contingent until 
time of payment. ] — -Bolton v. Bolton 
(1861), 12 I. Ch. R. 233.— IR. 
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Wills. 


Sect. 20. — Vesting : Sub-sect. 4, A B . <& C<] 

9$98. .] — It is settled now whether the 

portion charged upon land be given with or with- 
out interest by deed or by will ; if the person dies 
before the age at which it becomes payable it 
shall sink into the estate (Lord Hardwjckk, C.). — 
Boycot v. Cotton (1738), 1 Atk. 552 ; West 
temp. Hard. 520 ; 26 E. K. 347, L. C. 

Annotations; — Held. Parker v. Hodgson (1801), 1 Drew. 

Sc Sm. 568; Henty v. Wrey (1882), 21 Ch. D. 332. Mentd. 

Balfour v. Cooper (1883), 23 Ch. D. 472. 

9599. .] — IvOWTHisii v. Condon (1741), 2 

Atk. 127 ; Barn. Ch. 327 ; 26 E. R. 480, L. C. 

Annotations : — Apld. Sherman v. Collins (1745), 3 Atk. 

319. Consd. Hodgson v. Ilawson (1747), 1 Ves. Son. 44. 

Distd. Tunstall r. Brachen (1753), A mb. 167 ; Tolner 

V. Marriott (1830), 9 L. J. O. S. Ch. 14. Apld. Poole 

v. Terry (1831), 4_Siin. 294 ; Murkin v. Phibipson (1834), 

3 My. & K. 257. Refd. Godwin t>. Munday (17/9), 1 Bro. 

C. C. 191 ; Benyon v. Maddison (1786), 2 Bro. C. C. 75. 

9600. * .] — A legacy chargeable on a mixed 

fund, if personal assets are sufficient, is payable 
though the legatee die before the day of payment, 
otherwise on real estate only. — Richardson v. 
Gbeese (1743), 3 Atk. 65 ; 26 E. R. 840, L. C. 
Annotation : — Mentd. Wallace t*. Popifret (1805), 1 1 Ves. 542. 

9601 . ,] — x legacy out of real estate to be 

paid within twelve months after the death of A. 
'phe legatee survives A. but one month ; it does 
not lapse but goes to the representative. — Hodg- 
son v. Rawson (1747), 1 Yes. Sen. 44 ; 27 E. R. 
880, L. C. 

Annotations : — Refd. Tunstall v. Brachen (1 753), Amb. 167 ; 

Jeale v. Titchener (1771), Amb. 703 ; Godwin v. Munday 

(1779), 1 Bro. C. C. 191. 

9602. .] — Gawler v. Standerwick, No. 

9638, post. 

9603. .] — Legacy charged upon refd estate 

Sc payable at a future day, sinks as to the real 
estate by the death of the legatee before the time 
of payment ; Sc the assets cannot be marshalled. — 
Pearce v. Loman, Pearce v. Taylor (1796), 3 
Ves. 135 ; 30 E. R. 934, L. C. 

Annotatums Apld. Parker v. Hodgson (1861), 1 Drew. & 

Sm. 568. Refd. Tombs r. Roch (1846), 2 Coll. 490. 

9604. .] — Testator by his will gives £2,000 

to a daughter, to be paid as thereinafter mentioned, 
Sc charges certain estates with the payment. Jn a 
subsequent passage he directs his daughter to let her 
legacy remain in the hands of the exors., at int erest, 
till she should happen to marry, & that then & in 
such case the legacy should be paid by certain 
instalments by the exors., they contributing to the 
payment equally. He then devises the property 
charged, subject to the payment of the legacy, to 
three of his sons, whom he appoints his residuary 
legatees Sc exors., they paying his debts, funeral 
expenses, the legacy above-mentioned, Sc certain 
annuities : — Held : the bequest was a vested legacy 
of £2,000 Sc npt merely a gift of the interest while 
the daughter remained single, with a contingent 
gift of the principal in the event of marriage. — 
Hudson v. Forster (1841), 2 Mont. D. & J)e G. 
177 ; sub nom. Re Forster, 10 L. J. Ch. 340, L. C. ; 
affg. S. C. sub 7i om. Re Forster, Ex p. Forster, 

1 Mont. D. Sc De G. 418, Ot. of R. 

9605. .J — Testator devised real estate to A. 

in fee, charged with an annuity to B. for life, Sc 
directed that after the death of B. the estate 
should be charged witli the payment of £100 
a-piece to X., Y., Sc Z., Sc that the same should 
be paid to them respectively within six calendar 
months after the death of B., or such of them as 
should be then living. X. died in the lifetime of B. : 
— Held : the legacy to X. had not vested, Sc was not 
payable to his representatives. 

Whatever may be the terms of a gilt of money 
charged on land, if the payment is postponed, the 


legacy will not vest until the time of payment. 
There is an exception to this rule, which does not 
apply here, where the postponement of the pay- 
ment might appear to have reference to the situa- 
tion or convenience of the estate (Parker, V.-C.). 
— Goodman v. Drury (1862), 21 L. J. Ch. 680 ; 20 
L. T. O. 8. 6. 

9606. .] — Legacies or portions charged on 

real estate, Sc payable at a future time, do not 
vest until the time appointed for payment. Upon 
the death of the legatee or portioner before the 
time appointed for payment, they lapse, or sink 
into the inheritance. If, however, the payment of 
the legacy or portion is postponed, not from any 
consideration personal to the legatee or portioner, 
but for the convenience of the estate, the legacy 
or portion will, notwithstanding, vest in the 
legatee or portioner before the time of payment. — 
Remnant v. Hood (1860), 2 De G. F. Sc J. 396 ; 
30 L. J. Ch. 71 ; 3 L. T. 485 ; 6 Jur. N. 8. 1173 ; 
45 E. R. 674, L. JJ. 

Annotations : — Consd. Henty v. Wrey (1882), 21 Ch. D. 332. 

Refd. Davis v. Huguonin (1863), 1 Hem. & M. 730. 

9607. .] — Testator gave an annuity, 

charged on land, to A. for her life. Sc directed the 
annuity, at her decease “to go to the child of 
which she was then pregnant if it be alive to it Sc 
its heirs for ever if it attained the age of twenty-one 
years if not the money to be divided ” amongst 
a class. The child was bom alive, Sc attained the 
age of twenty-one, but died before A. : — Held : 
the annuity vested absolutely in the child at 
twenty-one. — Baines v. Ibbotson (1866), 15 

W. R. 56. 

9608. .] — Testator, by will, gave to each of 

his younger sons £1,009, “ which I charge on my 
estate at A. hereinafter devised to my eldest son, 
but I direct that the sum shall not be raiseable or 
paid to them respectively until my eldest son shall 
come into actual possession of the M. estate.” 
The M. estate was settled on F. for life, remainder 
to the eldest son of testator for life, remainder to his 
issue in tail male. The eldest son died before F., 
Sc without coming into possession of the M. 
estate : — Held : the legacies to younger sons 
were wholly contingent upon the eldest son 
becoming owner of the M. estate ; Sc as that 
event had not happened they failed Sc sank into 
the residue. — Taylor v. Lambert (1876), 2 Ch. D. 
177 ; 45 L. J . Ch. 418 ; 34 L. T. 567; 24 W. Ii. 
691. 

9609. Portion.] — One charges his lands 

with £6,000 for the child, with which his wife was 
privement ensient y if it proved a daughter, with a 
clause of entry for non-payment. A daughter 
is born Sc dies. The £6,000 shall not go to her 
administrator. — Norfolk v. Gifford (1690), 2 
Vern. 208 ; 23 E. R. 735 

9610. .] — Brewen v. Brkwen (1702), 

Freern. Ch. 254 ; Free. Ch. 195 ; 22 E. R. 1192 ; 
sub nom. Bruen v. Bruen, 2 Vern. 439 ; sub nom. 


Breuen v. Breuen, 1 Eq. Cas. Abr. 267. 
Annotations : — Conjd. King v. Withers (1735), Cas. temp . 
Talb. 117; Harvey v. Aston (1740), 2 Com. 726; 


Hutchins t». Foy (1740), 2 Com. 716 : Lowther in Condon 
(1741), 2 Atk. 127. Difltd. Tunstall v. Brachen (1753), 
Amb. 167. Consd. Remnant v. Hood (I860), 2 De O. F. 
6c J. 398. Refd. Boycot v. Cotton (1738), 1 Atk. 552 ; 
Teynham v. Webb (1751), 2 Ves. Sen. 198 ; Northumber- 
land n. Kgremont (1759), 1 Eden, 435 ; Godwin v. Munday 
(1779), 1 Bro. C. C. 191 ; Davis v. Huguenin (1863), 1 
Hem. & M. 730 ; Henty v. Wrey (1882), 21 Ch. D. 332. 
Mentd. A.-G. v. Thompson (1712), ITeo. Ch. 337. 


96H. .] — Langley v. Oates (1708), 

2 Eq. Cas. Abr. 541 ; 22 E. R. 455, L. C. 

9612. .] — If a portion is charged on 

lands, payable at twenty-one, & the child 
before, it shall sink into the estate, but if it is 
charged on the personal estate, it vests in the child 
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though he dies before the time of payment. — R ich 
v . Wilson (1728), Mos. 68 ; 25 E. R. 275, L. C. 

961 3. .] — Chandos (Duke) v. Talbot, 

No. 9110, ante . 

9614. .] — Charge upon land payable 

at a future day not vested till the time of payment. 
— Phipps v. Mulgrave (Lord) (1798), 3 Ves. 013 ; 
30 E. R. 1182, L. C. 

Annotations: — Refd. Lyon v. Mitchell (1816), 1 Madd. 467 ; 
lie Lowman, Deventah v. Poster (1895), 12 R. 3C2. 

.] — See , also , Settlements, Vol. XL., 

pp. 022-028, Nos. 1003-1027, 1045-1074. 

9615. Expression of contrary Intention.]— 
Legacy charged upon real estate to vest immedi- 
ately on testator’s death, but to bo paid to the 
legatee on attaining twenty-one, & the interest to 
be applied in the meantime for maintenance, the 
legatee having died before attaining twenty-one : — 
Held : the express direction that the legacy should 
vest on the death of testator prevents its sinking 
for the benefit of the devisee, & the personal 
representative of the legatee was entitled to the 
legacy. — W atkins v . Cheek (1825), 2 Sim. & St. 
199 ; 57 E. R. 321. 

Annotations : — Mentd. Eland v. Eland (1839), 4 My. & Cr. 
420; ForbcH v. Peacock (1816), 1 Ph. 717; Stroughili 
v. Anstey (1852), 1 De G. M. & G. 635 ; Haynes v. Kershaw 
(1853), 11 Hare, 93 ; Corser v. Cartwright (1875), L. R. 
7 H. L. 731 ; lie Venn & Furze’s Contract, [1891] 2 Ch. 
101 ; Solomon v. Attenborough, 11912] 1 Ch. 451. 

Time for payment of legacies generally.] — See 

Executors, Vol. XXliL, p. 390, Nos. 1009-4077. 

Interest on legacies charged on land.] — See Exe- 
cutors, Vol. XXIII., p. 412, Nos. 4818-4820. 

Charge of debts & legacies on real estate, 
generally.] — See Executors, Vol. XX1IL, pp. 
501-518, Nos. 5607-5844. 


B. Postponement to Prior Limited Interest. 

9616. Whether bequest vested or contingent.] — 

A. devises to his daughter M. £2,500 at the age of 
twenty-one or marriage, & if his son C. die without 
issue male, then M. to have at twenty-one or 
marriage, the farther sum of £3,500, & if the son's 
so dying do not happen before the age of twenty- 
one, or marriage of M., then she is to receive it 
whenever it may after happen. Then devises his 
real estate to 0. his son in tail male, remainder to 
his brother in fee : & declares his will to be, that 
his lands devised be liable to that payment when- 
ever it becomes due ; <fc directs, that in caso of 
failure of C., M. her heirs & assigns, shall join in a 
surrender of some copyholds to the use of his 
brother : otherwise the legacy of £3,500 to be void. 
The father dies ; the daughter marries, having 
attained twenty-one, & dies in C.’s lifetime ; her 
husband administers to her ; C. dies sans issue 
male. The £3,500 shall not sink in the land, but 
shall be raised for the benefit of the administrator 
of M. if the personal estate be deficient. — King v . 
Withers (1735), Cas. temp. Talb. 117; 3 P. 

Was, 414 ; 25 E. R. 093, L. C. ; affd. sub nom . 
Wither v . King, 3 Bro. Pari. Cas. 135, II. L. 

Annotations : — Consd. Bradley v. Powell (1736), Cos. temp. 

Talb. 193. Distd. Hall v. Terry (1738), 1 Atk. 502. 

Oonfd. Goodtitle d. Gurnall t\ Wood (1740), Willes, 211 ; 

Lowtlier v . Condon (1741), 2 Atk. 127. Apld. Beauclerk 

v. Dormer (1742), 2 Atk. 308 • Eines v. Hancock (1742), 

2 Atk. 507. Distd. A.-G. v. Milner (1744), 3 Atk. 112. 

Consd. Sherman v. Collins (1745), 3 Atk. 319 ; Hodgson t>. 

Itaw8on (1749), 1 Ves. Sen. 44 ; Tunstall v. Brachen (1753), 

Amb. 167 ; Embry v. Marlyn (1754), 1 Keny. 77. Apia. 

Godwin v. Munday (1783), 1 Bro, C. C. 191. Conia. 

Remnant v. Hood (1860), 2 De G. F. & J. 396 ; Davis t?. 

Huguenin (1863), 1 Hem, & M. 730. Refd. Pullen v. 

Ready (1743), 2 Atk. 587 ; Wingfield v. Newton (1744), 

9 Mod. Rep. 428 ; Tollett v. Tollett (1753), Arab. 194 ; 

Barnes v. Alien (1782), 1 Bro. C. C. 181 ; Worrall v. 

Marlar (1784), 1 Cox, Eq. Cas. 145 ; Jones v. Roo (1789), 

3 Term Rep. 88 ; Henty v. Wrey (1882), 19 Ch. D. 492 ; 

•Re CressweU, Parkin v. Cresswell (1883), 24 Ch. D. 102. 


9617. -.] — Devise of lands to his sister, pay- 
ing £100 a year to his wife for life, & several 
legacies within twelve months after the death of 
his wife. Several of the legatees died in the life- 
time of the wife, & held their representatives 
were entitled. — Tunstall v . Brachen (1753), 
Amb. 167 ; 1 Bro. C. C. 124, n. ; 27 E. R. Ill, 
L. C. 

Annotation: — Apld. Hodgson v. Rawson (1747), Belt’s 

Sup. 37. 

9618. .] — One devises to his son J. in tail ; 

remainder to his daughter P. in tail ; remainder to 
her son N., & his heirs, on condition he pay £100 
to the eldest sister, pltf.’s mother, at or soon after 
his being in possession ; & for non-payment the 
estate should be to pltf.’s mother. ,T. P. & E. are 
dead ; pltf.’s mother died, & afterwards the 
remainder in fee came to N. : — Held : the repre- 
sentative of the mother was entitled to the £100. — 
Embrey v . Martin (1754), Amb. 230 ; 1 Keny. 77 ; 

27 E. R. 153, L. C. 

9919 . .] — seal v. Tichener (1771), 2 Dick. 

444 ; 21 E. R. 342 ; sub nom. Jeale v. Titchener, 
Amb. 703 ; 1 Bro. C. 0. 120, n., L. C. 

9620. .] — R. M. by will gave an estate to his 

wife for life, &, if there should be no issue between 
them, to deft., charged with two sums to be paid 
to M. B. & W. R. ; afterwards M. B. being dead, 
by codicil he ordered the legacy to her to be paid 
to W. R. & A. B. W. R. died, living the wife, the 
charge was vested & transmissible to his repre- 
sentatives. — Dawson v. Killet (1781), 1 Bro. 
C. C. 119 ; 28 E. R. 1023, L. C. 

Annotations: — Apld. Baylcy v. Bishop *(1803), 9 Ves. 6. 

Refd. Monkhouse r. Holme (1783), 1 Bro. C. C 298; 

Seurficld v. Howes (1790), 3 Bro. C. C. 90; Power r. 

Hayne (1869), L. K. 8 Eq. 262. 

9621. .] — Devise of estate to second son J. 

after the decease or marriage of the wife, charged 
with £100 to testator’s daughter M. M. died, 
living the wife : — Held : the legacy vested in M. & 
transmissible to her representative. — Godwin v, 
Munday (1783), 1 Bro. 0. C. 191 ; 2 Dick. 551 ; 

28 E. R. 1070, L. C. 

Annotations : — Consd. Henty r. Wrey (1882), 19 Ch. D. 492. 

Refd. Hodgson v. Rawson (1747), 1 Ves. Son. 44. 

9622. .] — Testator devised real estates to 

A. for life, remainder to B. in fee. He gave a 
legacy to C., to be paid to her by B., within twelve 
months after A.’s death ; & he charged his estate 
with the legacy ; <fc appointed A. his extrix. 0. 
died in A.’s lifetime : — Held : that the legacy did 
not lapse. 

The intention of testator w r as that those legacies 
should not be paid until his nephew came into 
possession of the estates, & had the means of pay- 
ing them ; &, consequently, tho payment w r as 

postponed, on account of the circumstances of the 
estate, & the legacies vested on the death of tes- 
tator (Shadwell, V.-C.). — Poole v. Terry (1831), 
4 Sim. 294 ; 58 E. R. 110. 

9623. .J — Hudson v. Forster, No. 9004, 

ante. 

-* 

C\ Postponement until Youngest Beneficiary Attains 

Specified Age . 

9624. Whether bequest vested or contingent.] — 

Murkin v. Phillipson, No. 9633, post . 

9625. .] — Testator devised his real estates 

to C. in fee, charged with the payment of the 
legacies given by his will, & he bequeathed unto his 
daughters M., S., & II., the legacy of £300 a-piece, 
<fe to his sons T. & B, the legacy of £400 a-piece, the 
same to be payable unto his sons & daughters or 
their respective lawful representatives within 
twelve months next after the youngest of them 
should have attained his or her age of twenty-one 
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Sect . 20. — Vesting : Sub-sect . 4, C., D. f E. F. ; 
subsect. 5.] 

years. Nevertheless he willed that if €. should 
think proper & find it more convenient to pay unto 
such of them as should attain twenty-one his, her, 
or their respective legacy or legacies as they should 
respectively attain that age, or at any time after- 
wards, & prior to the time of the youngest of them 
attaining that age, it should be lawful for him to 
do so. Testator’s daughter S. attained her age 
of twenty-one years, but died without having been 
paid her legacy, Sc before the youngest child of 
testator attained twenty-one : — Held : notwith- 
standing, the legacy of £300 bequeathed to her 
was vested Sc payable to her legal representatives. 
— Brown v. Wooler (1843), 2 Y, & 0. Ch. Cas. 
134 ; 7 Jur. 103 ; 63 E. B. 69. 

9626. .] — Testator devised Blackacre to 

trustees upon trust out of the rents & profits to pay 
an annuity to J. & A., his wife, jointly, Sc a similar 
annuity to the survivor & upon trust to accumulate 
the residue for the benefit of the children of J., Sc 
divide the same among such children when the 
youngest attained thirty, 44 & if any of such 
children ” should die under thirty leaving issue 
such issue were to take their parent’s share : — 
Held : all the children who survived J. took vested 
interests. — Knox v . Wells (1864), 2 Hem. Sc M. 
674; 34 L. J. Ch. 160; 11 L. T. 666; 10 Jur. 
N. S. 1252 ; 13 W. B. 228 ; 71 E. B. 626. 

D . Postponement for Benefit of Estate. 

9627. Whether bequest vested or contingent.] — 

Lowther v. Condon (1741), 2 Atk. 127 ; Bam. 
Ch. 327 ; 26 E. B. 480, L. C. 

Annotations : — Consd. Tunstall r. Brachen (1753), Amb. 107. 

Bistd. Tolner r. Marriott (1830), 0 L. J. O. 8. Cli. 14. 

Apld. Poolo v. Terry (1831), 4 Siin. 294 ; Murkin v. Phillip- 

son (1834), 3 My. & K. 257. Retd. Sherman v. Collins 

(1745), 3 Atk. 319 ; Hodgson v. Lawson (1747), 1 Ves. Sen. 

44 ; Godwin v. Mnnday (1783), 1 Bro. C. C. 191 ; Ben yon 

v. Maddison (1786), 2 Bro. C. C. 75. 

9628. .] — Devise of lands to wife for life, 

Sc after her death, to the son, he paying out of 
such lands £600 to testator’s daughters within six 
months after death of wife, with power of entry in 
case of non-payment. The daughters died in the 
life of testator’s wife : — Held : the legacies vested, 
& on his death to be raised for their representa- 
tives. 

Where portions are postponed, without being 
made payable at twenty-one, or marriage, the 
postponing is for the convenience of the estate 
(Lord Camden, C.). — Manning v. Herbert 
(1769), Amb. 575 ; 27 E. B. 372, L. C. 

9629. .] — Legacy charged upon land, pay- 
able at a certain time : the legatee dies before that 
time ; but being charged Sc the estate devised 
subject to that charge, the devisee must take it 
cum onere f Sc the legacy shall be raised. — Clark 
v . Boss (1773), 2 Dick. 529 ; 1 Bro. C. C. 120, n. ; 
21 E. B. 375, L. C. 

9630 . .] — Kemp v. Davy (1774), 1 Bro. 

C. C. 120, n. ; 28 E. B. 1025. 

9681. .] — Estate given to testator’s wife for 

life, Sc after her death, to her son Sc his heirs, 
charged with a legacy : the legatee survived 
testator, but died in the lifetime of the wife ; the 
legacy held to have vested, & to be charged on 
the estate. — Pawsey v. Edgar (1776), 2 Dick. 
531 ; 1 Bro. C. C. 191, n. ; 21 E. B. 376, L. C. 

9632. .] — Devise upon trust, by mtge., or 

out of the rents Sc profits, to pay debts, Sc after- 
wards to raise portions for testator’s daughters, 
“ such portions to become due, Sc be considered 
as vested at the expiration of two years next after 
my decease, if my debts shall be then paid.” This 


is a condition precedent to the portions becoming 
vested ; &, one of the daughters having died 
while her portion remained unpaid, upon a ques- 
tion between her representative Sc the persons who 
would be entitled in the event of the portion not 
having become vested in her lifetime, an inquiry 
was directed as to the time when the debts were, 
or might have been, paid. — Bernard v . Mount- 
ague (1816), 1 Mer. 422 ; 35 E. B. 729. 

Annotation : — Mentd. Astley v. Essex (1871), 6 Ch. App. 898. 

9633. .] — Testator gave legacies of £60 

each to six grandchildren, when the youngest 
grandchild should come of age, payable from the 
produce of a real estate then to be sold, Sc if either 
of those children should not live to come of age, 
nor have an heir born in wedlock, he directed the 
£50 to be equally divided among the surviving 
children. E., one of the six grandchildren, 
married during her minority, but afterwards 
attained twenty-one, Sc before the youngest grand- 
child attained that age she died, leaving a child : — 
Held : her legacy of £50 was a vested interest, Sc 
belonged to her personal representatives. 

The payment of these legacies might well have 
been postponed only for the convenience of the 
estate. &, if that were so, the case would not be 
within the principle that the legacy lapses for the 
benefit of the land (Leach, M.B.). — Murkin i\ 
Phillipson (1834), 3 My. Sc K. 257 ; 3 L. J. Ch. 
143 ; 40 E. B. 98. 

9634. .] — Legacy charged on real estate, 

& payable on the brother Sc sister of the legatee 
attaining the age of twenty-one, held not to have 
lapsed by the death of the legatee, before the 
time of payment ; the payment being postponed 
for the convenience of the estate, Sc not as a con- 
dition annexed to the person of the legatee. — 
Goulbourn v. Brooks (1837), 2 Y. & C. Ex. 
539 ; 7 L. J. Ex. Eq. 33 ; 1 Jur. 354 ; 160 E. B. 
510. 

9635. .] — Goodman v. Drury, No. 9605, 

ante. 

9636. .] — Bemnant v. Hood, No. 9606, 
ante. 

E. Gift of Interim Interest. 

9637. Whether bequest vested or contingent.] — 

Boycot v . Cotton, No. 9598, ante. 

9638. .] — A legacy payable out of land at a 

future day, although given with interest in the 
meantime, shall not be raised if the legatee die 
before the time of payment. The ct. will not direct 
a legacy to be raised out of land before the time 
of payment, although it will secure a personal fund 
for a future or contingent legatee. — Gawler r. 
Standerwick (1788), 2 Cox, Eq. Cas. 15 ; 30 
E. B. 8. 

Annotations : — Reid. Murkin v. Phillipson (1834), 3 L. J. Ch. 

143. Mentd. Walsh v. Gladstone (1843), 13 L. J. Ch. 52. 

9639. — Hudson v. Forster, No. 9604, 

ante. 

F. Gift of Interim Maintenance. 

9640. Whether bequest vested or contingent.] 

— A. devises £4,000 to his son, to be paid at 
Ills age of twenty-five, Sc interest in the mean- 
time, Sc he to have a maintenance thereout ; Sc 
directs the £4,000 to be raised out of a trust estate. 
The son dies under twenty-five. This is a vested 
legacy, Sc shall go to his exors. — Cave v. Cave 
(1705), 2 Vem. 508 ; 23 E. B. 925. 

Annotations: — Dbtd. Boycot v. Cotton (1738), 1 Atk. 552. 

Distd. Meredith v. Tooke (1745), 1 Hot. Supp. 324. Refd. 

Harvey v . Aston (1740), 2 Com. 726 ; Re Do Falbe, Word 

v. Taylor, [1901] 1 Ch. 523. Mtntd. Norton v. Dasnwood, 

[18961 2 Ch. 497. 



1113 


Part XVI. — Construction. 


9641 . -.] — Carter v. Bletsob (1708), Gilb. 

Oh. 11 ; Prec. Oh. 267 ; 2 Vem. 617 ; 2 Eq. Cos. 
Abr. 640 ; 26 E. B. 9, L. 0. 

Annotations: — Consd. Hutchins v. Foy (1740), Com, 71G. 
Retd. King v. Withers (1735), Cas. temp. Taib. 117 ; 
Prowse v. Abingdon (1738), 1 Atk. 482 ; Godwin v. 
Munday (1783), 1 Bro. C. C. 191 ; Parker v. Hodgson 
(1861), 1 Drew. & Sm. 568 ; Henty v. Wrey (1882), 21 
Ch. D. 332. 

9 $ 42 . ,] — Testator gives legacies, to be 

raised by the means after pointed out ; then 
directs an estate to be purchased, a sum to be 
raised for maintenance, Sc the residue of the rents 
to be applied to raise the legacies, Sc in default, 
makes the estate liable. The legacies are not 
personal, but a charge on the real estate ; & one 
of the legatees dying an infant, the legacy shall 
not be raised for the administrator. — H arrison 
v . Naylor (1790), 3 Bro. C. 0. 108 ; 2 Cox, Eq. 
Cas. 247 ; 29 E. R. 438, L. C. 

Annotations: — Consd. Btansfleld v. Habergham (1804), 10 
Ves. 273 ; 2?e Hart’s Trusts, Exp. Block (1858), 3 Do G. 
8c J. 195. Refd. Vincent v. Stansfleld, Habergham r. 
Vincent (1793), 4 Bro. C. C. 353. 

9943, .] — Pkice v. Harding (1851), 18 

L. T. O. S. 131. 


Hub-sect. 6.— Legacy Charged on Mixed 

Fund. 

9644. Whether bequest contingent until time of 
payment.] — Chandos (Duke) v . Talbot, No, 9110, 
ante. 

9645. .] — Wheddon v. Oxenham (1731), 2 

Eq. Cas. Abr. 646 ; 22 E. R. 460. 

9646. .] — One by his will devises, that all 

his debts Sc legacies shall be paid by his exor. out 
of his personal estate, if that shall be sufficient ; 
but if not, then that his exor., within twelve 
months after his death, shall sell or mortgage so 
much of his real estate, as shall be sufficient for 
that purpose, & ( inter alia) gives a legacy of £1,000 
to J . who dies within a year, Sc the personal estate 
is not sufficient ; this is a vested legacy, Sc shall 
be paid to the exor. of the legatee, though charged 
upon land ; for the words, within twelve months, 
denote the ultimate time, but the exors. may pay 
the legacy sooner. — W ilson n. Spencer (1732), 3 
1\ Wms. 172 ; 24 E. R. 1017 ; sub nom. Wilson 
v. Spencer, Wilson v. Smith, Cooke, Pr. Cas. 
72, L. C. 

Annotations : — Consd. Whaley v. Cox (1737), 2 Eq. Cas. Abr. 

549 ; Hodgson v. Rawson (1747), 1 Vcs. Sen. 44. Refd. 

Hall t>. Terry (1738), West temp. Hard. 500; Seal r. 

Tichener (1771), 2 Dick. 444. 

9547. .] — Prowse v. Abingdon (1738), 1 

Atk. 482 ; West temp. Hard. 312 ; 2 Eq. Cas. Abr. 
464, n. ; 26 E. R. 306, L. C. 

Annotations: — Refd. Hutchins v. Foy (1740), 2 Com. 716 ; 

Nieholls v. Judson (1742), 2 Atk. 300. Mentd. Pearce r. 

Loman, Pearce v. Taylor (1796), 3 Ves. 134. 

9648. .] — M. by her will devises all her real 

Sc personal estate not otherwise disposed of to 
G. Sc directs that out of the real Sc personal estate 
L. should be paid £2,000 upon trust until his 
daughter attained eighteen or was married to 
place it out at interest ; but when she attained 
that age or was married to pay the same with 
interest to his daughter ; Sc she directed that the 
£2,000 should be paid witliin one year Sc a half 


after her decease, Sc she charged her house in 
Lincoln’s Inn Fields, in the first place with the 
payment of the sum of £2,000. M., the daughter 

of L., having died half a-year after testatrix : — 
Held : the legacy of £2,000 was not a vested 
legacy & her representative was not entitled to 
it. — Van v. Clarke (1739), West temp. Hard. 699 ; 
1 Atk. 610 ; 25 E. R. 1156, L. C. 

Annotations: — Refd. Hutchins v. Foy (1740), 2 Com. 716 ; 

A.-G. v. Milner (1744), 3 Atk. 112 ; Hodgson v. Rawson 

(1747), I Ves. Sen. 44 ; Parker v. Hodgson (1801), 1 Drew. 

& Sm. 568. 

9649. .] — Sherman v . Collins (1745), 3 
Atk. 319 ; cited in 1 Ves. Sen. at p. 45 ; 28 E. R. 
985, L. C. 

Annotations: — Refd. Hodgson v. Rawson (1747), Belt’s 

Sup. 37 ; Manning v. Herbert (1769), Amb. 575. 

9650. Personalty sufficient.] — Richardson 
v. Greese, No. 9600, ante. 

9051. .] — Anon. (1744), 2 Eq. Cas. 

Abr. 551, pi. 33 ; 8 Vin. Abr. 391, pi. 20 ; 22 E. R. 
464, L. C. 

9652. Bequest postponed to life estate.] — 

Testator, giving all liis real Sc personal estate to 
trustees, upon trust after payment of debts, 
funeral & testamentary expenses, to permit his 
wife to receive the rents of the realty Sc enjoy the 
personalty for her life, she maintaining his son E. 
during his minority, & after his decease to the use of 
testator’s sons T., J., & E., as tenants in common, 
subject to the payment of £200 to each of his 
daughters H. & M. at the expiration of six calendar 
months after the decease of his wife, provided that 
if either or both of his daughters should happen to 
die in the lifetime of his wife, or before their 
respective portions became payable, leaving lawful 
issue, such issue should have the portion of the 
parent so dying. H., one of the daughters, died 
in the lifetime of testator’s widow, unmarried : & 
upon the question whether the legacy of £200 
given to her was vested or not : — Held : it was 
vested. — Wilkinson v. Chamberlain (1855), 3 
W. R. 601. 

9653. Gift of Interim interest.] — The 

English law, as administered by the Ct. of Ch. 
considers a gift to a legatee at twenty-one, or 
payable at twenty-one, or when he attains twenty- 
one, as a condition, Sc though interest is directed 
to be paid in the meantime, if the legatee dies before 
twenty-one the condition is not performed, Sc the 
legacy fails. 

Testator gave a legacy upon the death of his 
granddaughter to her child or children, to be paid 
to such child or children at his, her or their respec- 
tive ages of twenty-one years, Sc directed that the 
shares of such child or children as at the time of 
his granddaughter’s death should be under the 
age of twenty-one years should bear interest at 
the rate of 5 per cent. & charged the legacy on his 
residuary real & personal estate, Sc the personal 
estate was deficient. 

The granddaughter died, leaving one child, 
who afterwards died under twenty-one : — Held : 
the legacy sank into, & was not raisable out of, 
testator’s real estate. — Parker v. Hodgson (1861), 
1 Drew. & Sm. 568 ; 30 L. J. Ch. 590 ; 4 L. T. 
762 ; 7 Jur. N. S. 750 ; 9 W. R. 607 ; 62 E. B. 
495. 


FART XVI. SECT. 20, SUB-SECT. 5. 

9644 i. Whether bequest contingent until 
time of payment .) — Testator devised 
all Ills estate, lands 8c chattels, to his 
mother for life, & after her death to 
her sister P. absolutely, charged with 
legacies to several persons. One of 
the legatees died after testator, but 
before his mother, the tenant for life ; 


— Held : the legacy did not lapse, but 
was a vested Interest in the legatee. — 
Pollard v . Hodgson, 22 Gr. 287. — 
CAN. 

9644 11. .] — V. seized of a free- 

hold estate, 8c possessed of a term for 
years, with a covenant for renewal, be- 
queathed to his daughter a legacy of 
£600, charged both upon the freehold 


estate & upon tho term ; & directed 
that tho legacy should be paid upon 
her attaining age. or day or marriage, 
whichever should first happen, with 
Interest from tho day of his death ; — 
Held : this legacy, so far as It was 
charged upon the term, was vested. — 
Re Hudson’s Minors (1843), Drury 
temp. Bug. 6. — 1R. 
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Sect. 21. — DIVESTING. 

9654. Divesting clause strictly construed.] — 

Templkmax v, Warrington, No. 929 2, ante, 

9655 . .} — In a will by a father, giving a life 

interest in a fund to his daughter, with words 
importing the gift of a vested interest in remainder 
after her decease to her child & children, followed 
by these words “ in case the daughter shall leave 
no child or children, or, having such, alt of them 
shall happen to die under age without issue,” 
then a gift over in that event : — Held : it requires 
very strong words to take away the effect of a 
prior clear vested gift ; &, notwithstanding the 
ordinary sense of “ leave,” it was testator’s 
intention to give the fund over only in case the 
previous limitations should fail ; & the fund 

vested absolutely in the only child of the daughter, 
who died in the lifetime of its mother . — Re Thomp- 
son’s Trust, Ex p . Oliver (1852), 5 De G. & Sm. 
667 ; 22 L. J. Ch. 273 ; 20 L. T. O. S. 289 : 17 
Jur. 16 ; 64 E. R. 1291. 

Annotations: — Consd. Treharne r. Layton (1875), L. R. 

10 Q. B. 459. Reid. Bythesea v. Bythesea (1854), 23 

L. J. Ch. 1004 ; Young v. Turner (1861), 1 B. & S. 550 ; 

Brydon v, Willett (1869), L. It. 7 Kq. 4 72 ; lie Hamlet, 

Stephen v, Cunningham (1888), 39 Oh. I). 426 ; Tie 

Cobbold, Cobbold v. Lawton, 11903J 2 Ch. 299. 

9656. Testator, by his will, left all his 

property to his three daughters, share & share 
alike, as tenants in common, in fee. By a subse- 
quent codicil, testator provided that if one of the 
three daughters should get married, the two then 
remaining single should, at the end of twelve 
months after his decease, pay to the married sister, 
the sum of £500 in lieu of any further claim on his 
property, & that the two surviving daughters, 
then single, should be sole possessors of all his 
property in fee : — Held : this codicil did not 
operate, unless one of the daughters were married 
before the death of testator, or at all events within 
twelve months after it. 

It is contended, that his estate was subject to 
a condition, & that the estate in fee over vested 
in her was divested on her subsequent marriage. 
Now, it would require very clear words to effectuate 
such a purpose (Jervis, O. J.). — Lloyd v. Davies 
( 1854), 15 0. B. 70 ; 2 C. L. R. 1788 ; 23 L. T. 
O. S. 100 ; 18 Jur. 1050 ; 2 W. R. 495 ; 139 E. R. 
347 ; sub nom. Doe d. Lloyd v. Davies, 23 L. J. 
C. P. 169. 

9657. .] — A vested interest, previously 


given, is incapable of being destroyed, except upon 
the clearest terms to that effect contained in the 
limitation over. Here the limitation over in 
favour of defts. is so imperfectly expressed, that 
it is impossible to say whether the mistake, if 
there be any mistake, is in the terms of the limita- 
tion over ; or whether, if testator’s attention had 
been called to the circumstance, he would not have 
said, that the mistake existed in the antecedent 
gift ; &, therefore, it is proper to hold that the 
person who takes under the antecedent gift is 
not to be deprived of his estate except upon tho 
happening of the exact event upon which he was 
to be deprived of it, according to the strict inter- 
pretation of the limitation over (Page Wood, 
V.-O.). — Maddison v. Chapman (1858), 4 K. & J. 
709 ; 70 E. R. 294 ; affd . (1859), 3 De G. & J. 
536, L. C. & L. JJ. 

Annotations : — Apld. Chollow v. Martin (1873), 28 L. T. 662 ; 
lie Martin. Smith v. Martin (1885), 54 L. J. Ch. 1071 ; 
Re Sanforth’s Will, [1901] W. N. 152 ; Re Shuck burgh’s 
Settlmt., Robertson v. Shuckburgh, [1901] 2 Ch. 794. 
Refd. Edgeworth v. Edgeworth (1869), L. It. 4 II. L. 35 ; 
Lcadbeater v. Cross (1876), 35 L. T. 803. 

9658. .] — No doubt if there is a clear & 

specific devise of an estate, & then a clause divest- 
ing that estate, the divesting clause must be con- 
strued with great strictness (Kindersley, V.-C.). 
— Blagrove v. BRAD8HAW (1858), 4 Drew. 230; 
27 L. J. Ch. 440 ; 30 L. T. O. S. 303 ; 4 Jur. N. 8. 
107 ; 0 W. R. 200 ; 62 E. R. 89. 

9659. .] — Potts v. Atherton, No. 9433, 

ante. 

9660. .] — A divesting clause . . . ought to 

be construed strictly ; certainly it ought not to be 
extended to any case not properly described by 
the words, according to their reasonable inter- 
pretation (Lord Helbourne, C.). — Minors v. 
Battison (1870), 1 App. Cas. 428 ; 46 L. J. Ch. 2 ; 
35 L. T. 1 ; 25 W. R. 27, H. L. 

Annotations: — Apld. Re Collison, Collison r. Burbcr (1879), 
12 Ch. 1). 834 ; Johnson v. Crook (1879), 12 Ch. D. 639 ; 
Re Wilkins, Spencer v. Duckworth (1881), 18 Ch. D. 634, 
Reid. Bubb v. 1 'ad wick (1880), 13 Ch. D. 517 ; Roberts 
v. Youlo (1880), 49 L. J. Ch. 74 4 ; lie Chaston, Chaston v. 
Soago (1881), 18 Ch. D. 218 ; Money v. Money (1881), 44 
L. T. 639 ; Re Toale, Teaie v. Tcale (1885), 53 L. T. 936 ; 
Re Sampson, Sampson v. Sampson, [1896] 1 Ch. 630; 
Re Goulder, Goulder r. Goulder, [1905] 2 Ch. 100. Mentd. 
Kirkpatrick v. Bedford, Bedford v. Kirkpatrick (1878), 

4 App. Cas. 90 ; Re Hotohkys, Frekc v. Calmady (1886), 
34 W. R. 509. 

9661. — White v. Hight, No. 9740, post. 
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k. Condition as to marriage - in- 
vesting on nonfulfilineiil. } — Re 
(1916), 12 Tas. L. R. 117.— AUS. 

l. .] — Trustees, Execu- 
tors & Agency Co., Ltd. v. Benjamin, 
11917] V. L. R. 615.— AUS. 

m. .J— Burgess v. Bur- 

rows, 21 C. P. 426.— CAN. 

n. .] — Re Crother’s 

Trusts (No. 2), [1917] 1 I. R. 356. — 

IR. 


o. .] — Gallagher 

Ferris, 7 L. R. Ir. 489. — IR. 


v. 


P. 


-.3 


McLean v. Me- 
Morran, 11 N. Z. L. R. 1.— N.Z. 

q. .] — Testator by his 

will provided ** I give, devise, & be- 
queath my dwelling-house in E. 
together with all furniture & household 
effects to my wife A. free of duty, also 
to my wife A. tho sum of £5,000, so 
long as she does not marry again ; — 
Held : the widow took a vested interest 
in the £5,000, subject to be divested 
in tho event of her remarrying, & was 
entitled to have the capital sum paid 
to her. — Re Davison, Davison v. 
North, [1928] N. Z. L. R. 118.— N.Z. 

/ . Skrgin v. Woodcock 

(1835), L. & G. temp. Sugd. 140. — IR. 


t. Gift over in event of death before 
receiving share — Death during executor's 
year.]— Hall v. Hall (1920), 20 S. R. 

N. S. W. 611 ; 37 N. S. W. W. N. 193. 
—AUS. 

a. Gift liable to be divested on 
decease of child before widow.] — Re 
Morrison, 11913] V. L. R. 348. — AUS. 

b. .] — Re Archer (1907), 14 

O. L. R. 374.— CAN. 

o. Divesting in case of donee dying 
without issue. ] — Morrick v. Morrice 
(1891), 12 N. S. W. L. R. (Eq.) 291. 

d . .] — Steel’s Trustees v. 

STekl (1888), 16 R. (Ct. of Sess.) 204 ; 
26 Sc. L. R. 146.— SCOT. 

•. Divesting on death of brothers 
in lifetime of testator's widow.] — Re 
Metcalfe, Metcalfe v. Metcalfe 
(1900), 32 O. R. 103.— CAN. 

f . Onus of proof — Of nonfulfill- 
ment of condition.}-— Lundy v. Ma- 
loney, 11 C. P. 143.— CAN. 

g. Divesting on death or becoming 
Roman Catholic .] — Griffith v. Grif- 
fith, 29 Gr. 145.— CAN. 

h. .] — M'Cutcheon v. Allen 

(1880), 5 L. R. Ir. 268.— IR. 

aa. Whether divesting ineffective — Gift 
over void under Statutes of Mortmain .] 


— Re Archer (1907), 9 O. W. K. 652 ; 
14 O. L. R. 374.— CAN. 

bb. Happening of event becoming im- 
possible or not happening.] — Testator 
devised a farm to nis exors. in trust 
for his grandson, with power to soli & 
apply the procoeds for his benefit, & in 
ease he died before attaining 21, they 
were to transfer the land, or, if solo, 
the balance of the proceeds to his 
father. The father died before his eon , 
who died before attaining 21 without 
issue. The land was not sold : — Held : 
the grandson took a vested estate in 
fee simple, subject to be divested on 
the happening of a certain event, 
which had become impossible, & his 
estate had become absolute. — Parkes 
v. Trusts Corpn. of Ontario, 20 

0. R. 494.— CAN. 

oo. .] — Re Monck’s (Lady) 

Will, Monck v. Crokkk, [1900] 1 

1. R. 50.— IR. 

dd. .] — Bernard v. Walker 

(1921), 55 I. L. T. 73.— IR. 

• e . .] — Wiley v. Chantepeii* 

DRix, [1894] 1 I. R. 209.— IR. 

ff. .] — Thompson’s Trustees 

v. Jamieson (1900), 2 F. (Ct. of 
Bess.) 470 ; 37 So. L. R. 346 ; 7 

S. L. T. 340.— SCOT. 

Form of defeasance clause .] — A 
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9662. -.] — Re Wood, Moobe v. Bailey, 

No. 9824, ante. 

9053, ,] — Whether or not testator can 

effectually cause a vested gift to be divested before 
it has actually come to the hands of the legatee, 
such an intention ought not to be attributed where 
the words are not clear ; & in cases where the 
words are susceptible of such an interpretation, 
the ct. has held that the period over which the 
operation of a divesting clause of this kind is 
to extend ought not to be held to continue beyond 
that at which the legacy is de jure receivable. 
The cts. in such cases favour early vesting. — Re 
Sampson, Sampson v. Sampson, [1896] 1 Ch. 630 ; 
66 L. J. Ch. 406 ; 74 L. T. 246 ; 44 W. R. 557 ; 40 
Sol. Jo. 353. 

Annotations : — Consd. Re Goulder, Goulder v. Goulder (1905), 

53 W. R. 531. Mentd. Re Greenwood, Sutcliffe v. Glodhill, 

{1901] 1 Ch. 887 ; Durran v. Purran (1904), 91 L. T. 187 ; 

Re Jenkins, Williams v. Jenkins, 11915] 1 Ch. 46 ; Re 

Clark, Clark v. Clark, [1926] Ch. 833. 

9004, .] — R e Searle, Searle v. Searle, 

[1905] W. N. 86. 

9505, .] — Testator bequeathed £4,000 to his 

daughter for life <fc upon her death to her children 
in equal parts if any there should be, or the whole 
to one if only one child, <fe if there should be no 
children living at her death then to the children 
of his son in equal parts, or the whole to one child 
if thore should then be only one. The daughter 
died a spinster. The son had eleven children, 
of whom three died in the lifetime of the daughter : 
— Held : all the eleven children took vested 
interests subject only to bo divested in an event 
which did not happen, namely, one child only of 
the son surviving the daughter. 

It seems to me that it would be safer for me to 
act on the well-established rule that, primd facie , 
interests are to be taken to vest at as early a period 
as possible, & not to give to words which are 
substantially, as it seems to me, divesting words 
any further operation than is necessitated by the 
actual terms of the divesting provision (Sar- 
oant, J .). — He Firth, Loveridge v. Firth, [1914] 
2 Ch. 386 ; 83 L. J. Ch. 901 ; 111 L. T. 332. 

Annotation : — Apld. Re Stophons, Tomaliu r. Tomalin’a 

Trustee, [1927] 1 Cli. 1. 

9666. Effect given to clear intention to divest.] — 

Testator bequeathed personal estate in trust for 
K. B. for life, & after his death for R. B. & the 
heirs male of his body, & in case R. B. died without 
leaving issue male for J. B. R. B. died in the life- 
time of K. B., having had issue one son only, who 
died without issue in his father’s lifetime : — Held : 
the gift over to J. B. took effect, for that the cases 
where “ leaving ” had been construed “ having ” 
in order to prevent a clear previous vested gift 
from being divested, did not apply where it was 
plain that the vested gift was in some event to be 
divested. — Re Ball, Slattery v. Ball (1888), 


40 Ch. D. 11 ; 68 L. J. Ch. 232 ; 59 L. T. 800 ; 87 
W. R. 37, 0. A. x „ ano , 

Annotations : — Consd. Re Bogle, Bogle t?. Yowtoun (1898), 
78 L. T. 457 ; Re Bradbury, Wing v. Bradbury (1904), 
73 L. J. Ch. 591 ; Barkworth t>. Barkworth (1»W» ™ 
L. J. Ch. 754. Reid. Clay in Coles (1887), 57 L. T. 682 ; 
Askew v. Askew (1888), 57 L. J. Ch. 629. 

9667. Right to income until contingency 
happens.] — Wherever a person takes a vested 
interest liable to be divested on the happening of 
a particular event, as a general rule, until that 
event happens, the person is entitled to receive the 
income. — E aton v. Hewitt (1862), 2 Drew. & Sm. 
184 ; 1 New Rep. 10 ; 7 L. T. 496 ; 8 Jur. N. S. 

1120 ; 11 W. R. 76 ; 62 E. R. 591. 

Annotations : — Reid. Wardroper v. Cutfield (1804). 10 L. f. 
19 ; Underhill v. Roden (1876), 2 Ch. D. 494 ; Re Stan- 
ford, Stanford v. Stanford (1886), 55 L. T. 765 ; Scar- 
borough v. Scarborough (1888), 58 L. T. 851 ; lie Cane, 
Ruff v. Sivers (1890), 60 L. J. Ch. 36 ; Re Tredwoll, Jeffray 
v. Tredwoll, [1891] 2 Ch. 640 ; In the Estate of Griffiths, 
Morgan v. Stephens, [1917] P. 59. 

9668. Gift to children or legal representatives — 
ii Legal representatives ” not operating as shifting 
clause.] — Re Roberts, Percival v. Roberts, No. 
9329, ante. 


Sect. 22. — SHIFTING CLAUSES. 

Compare Settlements, Vol. XL., pp. 787-789, 
No. 3173-3184. . . 

9669. Validity of shifting clause.] — Proviso in a 
will, that in case the devisee should come into 
possession of the family estate, the trustees should 
stand seised of the devised estate, to the use of 
the next person in remainder, valid. — Nicolls v . 
Sheffield (1787), 2 Bro. C. C. 215 ; 29 E. R. 121, 
L C 

Annotations .—Reid. Cole Sewell (1848), 2 H. L. Caa. 186 ; 

Wolley v. Jenkins (1857), 28 L. T. O. b. 362. 

9670. Construed strictly.] —Shifting clauses, 
which take away an estate from the owner, are 
construed strictly. 

Testator devised an estate to his eldest nephew 
& his issue, subject to a shifting clause, requiring 
them, under pain of forfeiture, in case they should 
also become seised, “ under any now existing or 
future will or settlement, or other assurance, 
except actual purchase for money,” to a Lincoln- 
shire estate, to convey it to the younger nephews 
& their issue male. At the date of testator s will 
& at his death the eldest nephew was seised in fee 
of the Lincolnshire estate, which had descended 
to him as heir of his father '.—Held : he was not 
bound by the shifting clause. 

Devise of an estate, Cansfield, to nephews & 
their first & other sons, in succession, <fc after- 
wards to nieces, with a shifting clause requiring 
any nephew, seised of the Cansfield estate, becom- 
ing also seised of the Lincolnshire estatle, to settle 
the latter on the next in age of the nephews & his 
heirs male, “ under the like limitations & restric- 


clttuso of defeasance in order to be 
operative must contain express words 
of neoeesary implication of a gift over 
to a definite person. — Amulya Charan 
Sen v. Kali Das Sen (1905), I. L. R. 
32 Calc. 861.— IND. 

r. Gift oner to issue of child dyino 
in testator's lifetime or after his decease 
leaving issue.] — Ixaud v. Maxwell, 
25 N. Z. L. R. 117.— N.Z. 

t. “ Without leaving ” — How con - 
strued . ] — The words ** without leav- 
ing ” may bo road ** without having 
had,*' where the result of so doing is 
to make the whole instrument con- 
sistent, & where the contrary con - 
struotlon would have the effect of 
divesting a previously vested gift in a 
manner inconsistent with the ex- 
pressed intention of testator ; but 


they will not be so read for the purpose 
of altering the event upon which the 
divesting of a gift previously vested 
is to take plaoe. — Armstrong r. Arm- 
strong (1888), 21 L. R. Ir. 114. — 1R. 

a. Condition as to obtaining posses - 
sion of lands then gift over.} — FTnucane 
v. Studdert, 1 I. Ch. R. 140. — IR. 

b. Death 'without lawful issue 
capable of inheriting .) — Re Belcher, 
Bollard v. Belcher, 32 N. Z. L. R. 
1336.— N.Z. 

o. Request conditioned upon tes- 
tator's son recovering his sanity. ] — 
Yule’s Trustees v. Deans (1919), 50 
Sc. L. R. 541.— SCOT. 

d. Whether vesting subject to de- 
feasance can occur where more than 
one contingency is involved , ] — The 
principle of vesting subject to de- 


feasance is inapplicable to cases where 
there is a double contingency. — 
Lees’s Trustees v. Lees, [1927 1 
S. C. 880.— SCOT. 

e. Divesting on birth of issue.] — 
Trail v. R., 21 C. L. T. 281 ; 7 
Exch. C. R. 98. — CAN. 

f. .] — Logan’s Trustees v. 

Ellis (1890), 17 R. (Ct. of Sess.) 425 ; 
27 So. L. R. 322. — SCOT. 


g. j — Searcy’s 

Allbuary, [1907J S. 
L. R. 636 ; 14 S. L. T. 


Trustees v. 
C, 823 ; 44 So. 
898.— SCOT. 


h. .] — Penny’s Trustees v. 

Adam, [1908] S. C. 662 : 45 Sc. L. R. 
481 ; 15 S. L. T. 908.— SCOT. 

k. Condition as to behaviour.] — 
Turnbull’s Trustees v. Turnbull’s 
Trustees (1900), 2 F. (Ct. of Sess.) 
1183 ; 37 Sc. L. R. 906. — SCOT. 
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Sect. 22. — Shifting clauses.] 

tions ** as were contained in the will as to the 
Cansfleld estates : — Held : the nieces were not 
objects of the shifting clause. — Walmesley v. 
Gerard (1861), 29 Beav. 321 ; SO L. J. Ch. 435 ; 
7 Jur. N. 8. 1041 ; 54 E. R. 651. 

9671. Whether operative on happening of desig- 
nated contingency — Accession to property subject 
to incumbrance.] — A. devises land to B. for life, 
remainder to the first & other sons of B. in tail 
male. After the death of A. & B., 0. the first son 
of B. enters, suffers a recovery & resettles the pro- 
perty by a deed, to which Z. is an executing party, 
as trustee of a term, & thereby creates a power of 
incumlering. Z. afterwards devises other lands 
to E. the second son of C. in tail, with a limitation 
over, in case the land devised by A. in tail male 
shall descend to or devolve upon E. D. the eldest 
son of C. dying in his lifetime, E. upon the death 
of C. takes, subject to an incumbrance created 
under the power, the land devised by A. : — 
Held : E. is not incapacitated from holding both 
estates. — Fazakerley v. Ford (1832), 1 Ad. <fc 
El. 897 ; 2 Nev. & M. K. B. 1 ; 2 L. J. K. B. Ill ; 
110 E. R. 1451. 

Annotations : — Consd. Harrison v. Round (1852), 2 De O. M. 

& G. 190 ; Collingrwood v. Stanhope (1869), L. R. 4 H. L. 

43 ; Re Wright’s Trustees & Marshall (1884), 28 Ch. D. 

93. Reid. Taylor v. Harowood (1844), 3 Hare, 372 ; 

Micklethwait i\ Micklethwait (1859), 29 L. J. C. P. 75 ; 

Meyrick v. Mathias (1874), 22 W. R. 341 ; Reid v. Heare 

(1884), 26 Ch. D. 363 ; Shuttleworth v. Murray, [1901] 

1 Ch. 819 ; Re Hinckes, Dashwood v. Hlnckes (1921), 124 

L. T. 681. tfentd. Hilbers v. Parkinson (1883), 25 Ch. D. 

200. 

9672. Coming into possession.”] — R. 1). 

by his will, made in 1810, gave all the residue 
of his estate & effects to trustees, in trust for his 
son, D. W. I)., for life, with remainder to his issue 
in strict settlement ; provided that in case I). W. I >. 
should at any time thereafter come into possession 
of an estate entailed upon him, testator, & his 
issue by his late uncle R. D., then the provision 
by his will made for D. W. D. & his issue, & the 
trusts thereof, should be void, & the property be 
divided among the younger children of testator. 
By the marriage settlement of R. D., the uncle of 
testator, three estates, A., B., & C. were settled on 
R. D. the settlor, for life ; with remainder to his 
first & other sons in tail male, with remainder to 
his first & other sons in tail male, with remainder 
to the right heirs of R. D. the settlor. R. D., 
the settlor, by his will, dated in 1769, confirmed 
his marriage settlement, &, in case he should have 
no children, etc., he gave all his estates, real & 
personal, to his wife for life ; with remainder to 
W. D. for life ; with remainder to W. II. I), for 
life ; with remainder to the first & other sons of 
W. H. D., in tail male ; with remainder to S. D. for 
life ; with remainder to his first <fc other sons in 
tail male ; with remainder to R. D., testator in the 
cause, for life ; with remainder to the first & other 
sons of R. D., in tail male ; with remainders over. 
R. D., the settlor, died in 1772, without ever having 
had any issue, leaving his wife surviving him. 
W. H. I)., the son of W. H. D. in the will named, 
having, under the limitations in tho will of the 
settlor, become entitled to an estate tail in the 
three estates, in 1806, suffered a recovery of estate 
B., & in 1816 suffered recoveries of estates A. & C., 
to the use of himself in fee, & by his will, dated 
in 1824, being then seised in fee of the three estates, 
he devised them to D. W. D., the son of testator 
in the cause, in fee, but charged with the payment 
of debts & annuities. W. II. D., the son, died in 
the same year, & thereupon D. W. D. entered into 
possession of estates A., B., & C. as devisee under 
the will of W. H. D. the son Held : D. W. D. 


had not come into possession of an estate entailed 
upon testator & his issue, in the sense intended by 
the will of R. D., testator ; & the shifting clause 
in testator’s will had not come into operation. — 
Taylor v. Harewood (Earl) (1844), 3 Hare, 372 ; 
13 L. J. Ch. 345 ; 3 L. T. O. S. 73 ; 8 Jur. 419 ; 67 
E. R. 425. 

Annotations : — Apprvd. Harrison v. Round (1852), 22 

L. J. Ch. 322. Consd. Meyrick v . Laws, Meyrick v. 

Mathias (1874), 9 Ch. App. 237. 

9673. Succeeding to estate.] — J., the great- 

grandfather of pltf. & deft., had three sons, O., 
JN., & G., & on the marriage of N. he settled certain 
estates, called the Hickling, after a life estate, to 
N. to the use of the first & other sons of the 
marriage in tail male. N. died in his father’s 
lifetime, leaving A., the eldest son of such marriage, 
who succeeded to the Hickling estates as tenant in 
tail. J. by his will of Dec. 1797, devised his other 
estates to the use of his son O. for life, remainder 
in default of issue to such one of testator’s grand- 
sons, A. & S., as O. should appoint for life, 
remainder to the first <fc other sons of such appointee 
in tail male. A. married twice. In 1804, upon tho 
occasion of his first marriage, he covenanted to 
settle the Hickling estates to the use of himself 
for life, & after his death to the use that his 
intended wife L. should receive a certain annuity, 

subject thereto to the use of himself in fee. 
Subsequently to this marriage, he barred the entail 
in pursuance of this arrangement ; but L. died soon 
afterwards, leaving her son M. the only child of 
such marriage. In 1810, upon the occasion of the 
second marriage of A., certain proposals were 
adopted as the bases of a settlement, by which his 
uncle, O., under the power given to him by the will 
of 1797, appointed the estates devised by that will 
to A., according to the terms of such will. A 
marriage settlement was thereupon executed, by 
which A. conveyed the Hickling estates to the use 
of himself for life, remainder to trustees for a term 
of years for securing certain annuities, & subject 
thereto to the use of himself in fee. Deft, was the 
eldest & pltf. was the second son of that second 
marriage. O., the son of J., & the tenant for life 
under the will of 1797, made his will in 1822, by 
which he devised a certain estate, called the 
Iridge, in favour of his brother, G., & his issue, 
with a proviso that, if testator’s nephew, A., A his 
first or other sons, should, in the lifetime of G., 
convey certain specified lands to G. in fee, the 
devise in favour of G. & his issue was to become 
void, & the Iridge estate was to pass to deft., 
second son of testator’s nephew, A., for life, re- 
mainder to the first & other sons of deft, in tail 
male, remainder to the third & every other son 
of the said A., excepting always the eldest son 
successively in tail male. The will then contained 
a shifting clause, by which, after stating that the 
eldest son of testator’s nephew, A., might die, 
so that the second or other younger son of his said 
nephew, A., might “ become entitled to the 
property settled on the marriage of the said A., 
in the character of the then heir male of his 
body,” it was declared that, in order to prevent 
the union of the two estates in the same person, 
whilst there was in existence a younger son of the 
said A., then in case the second or other younger son 
should by death or failure of issue male of the eldest 
or other son become entitled to the settled property 
of the said A., as the heir male of his body, the 
limitations in favour of such second or other 
younger son so becoming entitled should, 
immediately after such event, cease, & the next 
younger son of the said A. should become entitled 
to the estate as if his next elder brother, or issue 
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male of his body, had been dead. Testator, 0., 
died childless, & his nephew, A., with M., his son 
by his first marriage, fulfilled the terms of the 
proviso in the will of 1822, by making over the 
specified lands to G. conformably to such proviso, 

6 deft, afterwards entered into possession of the 
Iridge estate. His father, A., died in 1850, having 
previously devised the Hickling estates to his 
eldest son, M., for life, remainder to his sons in 
tail male, with remainder on failure of such issue 
to his second son, deft., for life, with remainder to 
his sons successively in tail male, with remainders 
over. M., the eldest son, died a few months after 
his father, whereupon deft, entered into possession 
of the Hickling estates & of the property devised by 
the will of 1797, with the exception of the lands 
conveyed os above mentioned to G. : — Held : the 
contingency provided for by the shifting clause in 
the will of 1822 had happened, as deft., the second 
son of testator's nephew, A., succeeded as heir male 
of the body of his father to “ the property settled 
on the marriage of the said A.,” within the meaning 
of that clause, & therefore pltf., the next younger 
son, had become entitled to the Iridge estate. — 
Mjcklethwait v . Micklethwait (1859), 4 C. B. 
N. 8. 802 ; 29 L. J. C. P. 75 ; 5 Jur. N. 8. 437 ; 

7 W. R. 451 ; 140 E. It. 1332, Ex. Oh. 

Annotations: — Mentd. Dormer v. Ward, [1900] P. 130; 

Hubbard (otherwise Powers) v. Hubbard (1901), 84 L. T. 

441 : lie Slade, Watson i\ Witham (1918), 87 L. J. Ck. 530. 

9674. -.] — Ewing v. Ewing’s Trustees 
(1800), 22 Dunl. (H. L.) 5. 

9675. Seised “ under any now existing or 

future will or settlement or other assurance ” — 
Possession by descent.] — Walmesley v. Gerard, 
No. 9070, ante . 

9070 . Acquisition of Interest under sub- 

stantially new title.] — Testator gave his Pembroke- 
shire estates in trust for T. C., second son of 8. C., 
for life, with remainder to liis first <& other sons 
successively in tail male, with remainder to pltf. 
for life, with remainders over ; <fc declared that if 
T. C. or his issue male should become entitled in 
possession to the estates in Shropshire settled on 
the marriage of 8. C., the father of T. €., the trust 
for T. C. & his issue male should cease, & the 
Pembrokeshire estates shouTd go to the person 
next entitled in remainder, as if T. 0. were dead 
without issue. At the date of the will the Shrop- 
shire estates stood limited, under S. C.’s marriage 
settlement, to the use of S. C. for life, with re- 
mainder to his first Si other sons successively in 
tail male. 8. C. & his eldest son disentailed the 
Shropshire estates, & limited a small portion of 
them to 8. C. in fee, & resettled the rest to such 
uses as 8. C. Si his eldest son should appoint, with 
remainder to 8. C. for life, with remainder to his 
eldest son for life, with remainder to his first & 
other sons in tail male, with remainder to such 
uses as 8. 0. & T. C. should appoint, with remainder 
to T. C. for life, with remainder to his first or other 
sons in tail male. By this settlement powers 
were given to 8. C., to his eldest son, & to T. C., 
to charge certain sums on the estate. 8. C.’s 
eldest son died without issue, Si then S. C. & T. O. 
in exercise of their joint power of appointment, 
resettled the Shropshire estates after the death of 
8. C. to the use of the eldest daughter of T. C. for 
life, with divers remainders over until the entail 
in the Pembrokeshire estates should be barred Si 
as soon as that event should happen, to the use of 
T. C. for life, with remainder to his first & other 
sons in tail male. On the death of 8. C. pltf. 
claimed to be let into possession of the Pembroke- 
shire estates, on the ground that the shifting 
clause had taken effect : — Held : inasmuch as 


T. 0. acquired an interest in the Shropshire estates 
under what was substantially a new title, & the 
estates were, moreover, diminished in quantity, 
the shifting clause did not take effect. — Meyrick: 
v . Laws, Meyrick v. Mathias (1874), 9 Ch. App. 
237 ; 43 L. J. Ch. 521 ; 30 L. T. 77 ; 22 W. R. 
341, L. C. & L. JJ. 

9677. Being “ entitled.”] — Testator in 

1855 devised his real estates to the use of all & 
every the sons of his nephew R. successively, for 
their respective lives, “ other than & except an 
eldest or only son for the time being entitled to 
the possession or to the receipt of the rents, 
issues, & profits ” of the C. eAates “ after the 
decease of R. as tenant for life or any greater 
estate or interest whatsoever.” In 1809 R. & 
his eldest son, being then respectively tenant for 
life & tenant in tail in remainder of the C. estates, 
executed deeds under which those estates were 
disentailed Si sold & the proceeds invested by 
trustees upon trusts under which the son took a 
beneficial interest. In 1875 testator died. In 
1899 R. died : — Held : R.’s eldest son was not at 
his father’s death “ entitled ” to the rents, etc., of 
the C. estates within the meaning of the exception 
clause, Si was not excluded from the succession 
to testator’s estates. — Law Union & Crown 
Insurance Co. v. Hill, [1902] A. C. 203 ; 71 
L. J. Ch. 602 ; 80 L. T. 773, H. L. ; affg. 8. C. 
svb nom. Shuttleworth v. Murray, [1901] 1 Ch. 
819, C. A. 

Annotation : — Refd. Re Hinckes, Dashwood v. Hinckea 

(1921), 124 L. T. 681. 

9678. In whose favour operative — Persons “ next 
entitled in remainder M — Trustees to present con- 
tingent remainders — In trust for next remainderman 
at particular time.] — By the will of M. T. the T. 
estates were settled on E. T. for life, with remainder 
to liis first & other sons in tail male. He had 
three children only, a son E. H. T. (pltf. in the 
first suit), a daughter, Mrs. L. (pltf. in the second 
suit), & a son, R. C. T., who died an infant & a 
bachelor. By the will of R. B. L. the L. estates 
were settled, among other limitations, upon 
E. H. T. for life, with remainder to trustees to 
preserve contingent remainders, with remainder 
to the second & other sons of E. II. T. in tail ; Sc 
among the subsequent limitations was one to 
Mrs. L. for life. The will contained a proviso 
that if any of the tenants for life or in tail should 
become possessed of the T. estates, the limitations 
in his, her or their favour should from the time of 
his, her or their being so possessed cease & deter- 
mine as if he, she or they were dead ; & the L. 
estates were to go over to the person next entitled 
in remainder, it being the express wish of testator, 
R. B. L ., that both estates should not vest in the 
same person. E. H. T., on the death of his father, 
became tenant in tail of the T. estates, Si but for 
the last-mentioned shifting clause would have 
become tenant for life of the L. estates, on the 
death of the former tenant for life, in May, 1858. 
At that time E. II. T. had only one son, so that the 
limitations to the second Si other sons under the 
will of It. B. L. could not then take effect. Mrs. L., 
who was the sole residuary devisee Si legatee of 
the former tenant for life, set up a claim to the 
rents of the L. estates accruing during the life of 
E. H. T. During the progress of the two first- 
mentioned suits R. B. T., a second son of E. H. T., 
was born, & on his behalf, by the third suit, a 
claim to the same rents during the life of E. H. T. 
was made. E. H. T. claimed the same rents 
against both Mrs. L. & R. B. T., notwithstanding 
the shifting clause : — Held : the trustees to pre- 
serve contingent remainders were the persons 
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Sect, 22 . — Shifting clauses. Sect. 23 : Sub-sects . 

2, A.] 

“ next entitled in remainder ” under the will of 
R. B. L. ; but the proviso of the shifting clause 
excluding E. H. T., those rents would go to such 
trustees, not for the benefit of the heir-at-law, but 
in trust for the next remainderman at the time ; 
& there being no second son of E. H. T. in existence 
at the death of the former tenant for life Mrs. L. 
was entitled to the rents till the birth of R. B. T., 
the second son ; & such second son would be 
entitled to those rents so long as he continued 
such second son during the life of E. H. T. — 
Turton v. Lambarde, Lambarde v. Turton 
(1860), 1 De G. F. & J. 495 ; 8 W. R. 355 ; 45 
E. R. 453 ; sub nom. Turton v. Lambarde, 
Lambarde v. Turton, Turton v. Turton, 29 
L. J. Ch. 361 ; 2 L. T. 38; 6 Jur. N. 8. 233, 
L. JJ. 

Annotations : — Retd. Hodgfson v. Bective (1836), 1 Hem. & M. 

376 ; IVEyiicourt v. Gregory (1864), 34 Beav. 36; Re 

Conynghain, Conyngham v. Conynghaiu, [1921 J 1 Oh. 491. 

9679* Devise to nephews, remainder to 

nieces — Shifting clause directed to nephews — 
Nieces not objects.] — Walmesley v. Gerard, No. 
9670, ante. 

9680. Not to different class of remainder.] — 

A. so devised his estate of G. that no female issue 
of any son of B., his first devisee, could take or 
inherit. B. being himself possessed of another 
estate of C. H., & having succeeded to the G. 
estate, made a will by which he devised his original 
estate C. H. to his sons successively in tail male ; 
then to the children of his sons in tail general ; 
then to his own eldest daughter for life. He 
added a shifting clause, declaring that his own 
devised estates should not be held or enjoyed by 
any one of his sons or daughters, or his, her, or 
their issue, after such son or daughter, or his, her, 
or their issue, should have come into possession of 
the estate devised by A. ; but that as often as 
such estate of A. should come to the possession of 
any of his, B.’s, sons or daughters, or any of their 
issue, that then the person next in remainder 
under the limitations of his, B.’s, will, should be 
entitled to the C. II. estate ; & so from time to 
time, as often as the event might happen, in such 
manner & as if the person so becoming possessed 
of the G. estate had died, or was then dead, 
without issue ” ; — Held : “ issue ” here only 
meant those who would take under the limitations 
anterior to the devise “ to the person next in 
remainder,” & excluding them alone from taking 
under those limitations. The effect of the shifting 
clause was simply to propel or accelerate the next 
remainder, but not to carry over the estate in 
a different class of remainder. — Jellicoe v. 
Gardiner (1865), 11 H. L. Cas. 323 ; 20 C. B. 
N. S. 198 ; 5 New Rep. 465 ; 34 L. J. 0. P. 282 ; 
13 L. T. 127 ; 11 Jur. N. S. 249 ; 13 W. R. 528 ; 
11 E. R. 1357, H. L. 

Annotation : — Refd. Meyriek v. Laws, Meyrlck v. Mathias 
(1874), 9 Ch. App. 237. 

9681. Effect of clause — Acceleration of next re- 
mainder.]— A childless testator, being tenant for 
life of two estates with a reversion in fee in 
remainder on limitations to his sons in tail male, 
devised one of them, “ in default of issue of his 
body, & subject to the life interest of his wife ” 
therein, to trustees in fee, upon trust for E. for 
life, with limitations over ; he charged the other 
estate with the payment of his debts, & devised it 
in the same terms, to the same trustees, upon trust, 
by mtge. or sale, to raise sufficient to pay his 
debts, &, subject thereto, in trust for R. for life, 
with limitations over : — Held : the words, “ in 


default of issue of his body,” must import issue 
“ living at his death, & both devises were good.” 

Testator provided, that in case R., or any son of 
his body, should succeed to a certain family 
estate, the trusts declared by his will of his estates 
at S. & H., for the benefit of R., & such son so 
succeeding should cease, &; the estates should be 
in trust for the person & persons next entitled to 
the same. It. became tenant for life, & his son 
tenant in tail in remainder, of the family estate, 
<fe of the estates at 8. & H. ; — Held : the father 
alone had succeeded, &, by the effect of the 
shifting clause, the estate of W., the son, was 
accelerated, & he was entitled to 8. & H. as 
tenant in tail in possession. — Bagot v. Legge 
(1864), 4 New Rep. 492 ; 34 L. J. Ch. 156 ; 10 
L. T. 898 ; 10 Jur. N. 8. 994 ; 12 W. II. 1097. 

9682. .] — Jellicoe v. Gardiner, No. 

9680, ante. 

9683. Construction of clause — “ Succeeding to 
leases.”] — McDougal’s Trustee v . Heinemann, 
[1918] 8. C. (H. L.) 6. 


Sect. 23.— LIMITATIONS ON FAILURE OF ISSUE. 

Sub-sect. 1. — In General. 

See Wills Act, 1837 (c. 26), s. 29. 

9684. Presumption of Improbability of Issue.] — 

No jurisdiction in the ct. to deal with property 
given over in default of issue upon any probability 
of there being no issue. — A non. (1750), 2 Ves. Sen. 
113 ; 28 E. R. 74, L. C. 

.] — See, generally, Evidence, Vol. XXII., 

pp. 173-175, Nos. 1497-1525. 

9685. No issue coming Into existence — Whether 
gift over takes effect.] — Limitation upon con- 
tingency of failure of supposed future issue, that 
issue never comes into being, the limitations over 
as good as if the contingency had happened of 
such issue being born it failing. — S tainham v. 
Bell (1771), Jxdft, 455 ; 98 E. R. 744 ; sab nom. 
Statham v. Bell, 1 Cowp. 40 ; cited in 1 Doug. 

K. B. at p. 66. n. 

Annotations : — Refd. Parry v. Boodle (1785), 1 Cox, Eq. Cas. 

183 ; Doo v. Brabant (1791), 3 Bro. C. C. 393 ; Mackinnon 

v. Sewell (1833), 2 My. & K. 202. 

9686. Wills Act, 1837 (c. 26), s. 29— When 
applicable — Words explanatory.] — Testator, by will 
executed in 1838, gave the residue of his real & 
personal estate to trustees, upon trust to pay an 
annuity to his wife, to invest the sum of £1,000, 
& pay the interest to liis son for life ; <fc, after his 
decease, to any widow of his son ; &, after her 
decease, upon trust, as to the principal, for his 
children ; &, subject to the annuity & to the above 
& another legacy, upon trusts expressed thus : 
“ In trust for all my children, in equal shares, & the 
heirs of their bodies (except as to ray son, J ., & his 
children & their issue, whose share, in consequence 
of the £1 ,000 set apart for him & them as aforesaid, 
shall be rated at £1 ,000 less than the share of any 
other of my children) ; &, in case there shall be a 
failure of issue of any of such children, then, as to 
the share or shares of him, her or them, whose 
issue shall so fail, to the use of the others or other 
of them, & the several heirs of their respective 
bodies.” Testator was possessed of freehold & 
leasehold property, & left J. & one other child : — 
Held : J. was entitled in fee to half of tostator’s 
freeholds, & absolutely to his leaseholds ; the 
parenthetical expression was merely explanatory, 
& above sect, did not affect the devise & gift. — 
Green v. Green (1849), 3 De G. & Sm. 480 ; 18 

L. J. Oil. 465 ; 14 L. T. O. S. 3 ; 14 Jur. 74 ; 64 
E. R. 670. 
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9687. Gift of personalty — Prior limita- 
tion in tall.] — Testator gave his real & personal 
estate upon trust as to the income for his brothers 
B. & C. or the heirs of their bodies, & declared that 
if either brother should die leaving heirs of his 
body, then the share of such brother should 
descend to such heirs, but if one brother should die 
without lawful issue, then the whole income should 
be paid to the surviving brother, or in case of his 
death also to him lawfully begotten heirs ; but in 
case both brothers should demise without issue 
lawfully begotten, then the whole property should 
be divided among testator’s nearest of kin ; & 
testator appointed exors., with power to appoint 
other exors., as to them might seem fit, also with 
full power to get in & receive all moneys or securi- 
ties for money, & to sell, dispose of & convert into 
money all other his real & personal estate either 
by public auction or private contract, as to them 
should seem meet : — Held : there was an effectual 
gift over of the personalty to the next of kin in 
the event of E. & 0. dying without leaving issue 
at their respective deceases. 

Qu. : whether above sect, applies in the case of 
a gift over of personalty which is included along 
with realty in a preceding gift which creates, 
without implication from the gift over, an estate 
tail in the realty. — G reen way v. Greenway 
( 1800), 2 l)e G. F. & .T. 128 ; 29 L. J. Oh. 601 ; 
45 E. R. 570, L. V. & L. JJ. 

Annotations : — Consd. Re Wbitehoad, Whltohead v. Ilemsley, 

L 19201 1 Oh. 298. Refd. Re Clerke, Clowes v. Clerkc, 

U915J 2 Cli. 301. 

9688. Gift over on death without 
“ male ” issue.] — Above sect, applies to the case 
of a gift over on death without “ male ” issue. 

Where lands were devised to A., his heirs & 
assigns, with a gift over if A. should “ die without 
leaving any male issue ” : — Held : A. took an 
estate in fee simple, subject to an executory devise 
over . — Re Edwards, Edwards v. Edwards, 
[1894] 3 Ch. 044 ; 04 L. J. Oh. 179 ; 43 W. It. 169 ; 
8 It. 018. 

Gift over on death before specified age 

without issue .] — See Nos. 9879-9881, post. 

Gift over on death without children.] — 

See Nos. 9922-9934, post. 

9689. “ Contrary intention ” — Mere pre- 

sumption insufficient .] — Re Mid-Kent Railway 
Act, 1856, Ex p. Bate, No. 9036, ante. 

9690. Effect on construction of will.] — Gift 

by will of a freehold house & the furniture therein 
to A., but if A. should die in the lifetime of B. 
without leaving lawful issue, then over. A. died 
in the lifetimo of B., leaving issue, who all died 
in the lifetime of B. : — Held : the gift over took 
effect. 

With respect to real estate A apart from the 
statute, the words “ dying without issue ” mean 
the same as the words “ dying without leaving 
issue,” namely, an indefinite failure of issue. Now 
above Act directs that when you have words like 
these, which are open to three constructions, 
namely : death of the legatee in the lifetime of the 
tenant for life, without having issue living at the 
legatee’s death ; death of the legatee in like 
manner, without having issue living at the death 
of the tenant for life ; & death of the legatee in the 
lifetime of the tenant for life, followed by an 
indefinite failure of issue ; you are not to take 
that construction which gives an indefinite failure 
of issue (Page Wood, V.-C.). — Jarman v . Yye 
(1806), L. R. 2 Eq. 784 ; 35 L. J. Ch. 821 ; 14 
W. R. 1011. 

Annotation ; — Diitd. Dunii v. Morgan (1915), 84 L. J. Ch. 


Meaning of “ issue.”] — See Sect. 17, sub- 
sect. 11, F., ante. 

Gifts by implication .] — See Sect. 32, post . 


Sub-sect. 2. — To What Period Condition 

Refers. 


A. 1 7i General . 


9691. General rule — Death at any time.] — 

(1) Devise & bequest of real & personal estate to 
trustees upon trust to sell, & pay, apply, & divide 
the moneys to arise by such sale into three equal 
parts : as to one, unto A. ; as to another to B., 
& as to the third, to C., a daughter, for her separate 
use, & from & after her decease, leaving lawful 
issue her surviving, upon trust to accumulate the 
same, & to be paid to such issue, at twenty-one : 
proviso, “ that in case any of my children or 
grandchildren shall happen to die without leaving 
lawful issue, then I direct that the share of him, or 
her, or them so dying, of & in the interest, rents, 
& annual income arising from the sale of my 
real & personal estate or otherwise, shall go to the 
survivors of them my children & grandchildren, as 
the case may be, their, his or her heirs, exors., 
or administrators, absolutely & for ever ; provided 
also, that if any of my children or grandchildren 
shall happen to die leaving lawful issue him, her, 
or them surviving, then the share or shares of him, 
her, or them so dying, of & in the rents, interest & 
moneys arising from the sale of, etc., shall go to & 
be equally divided amongst such issue as they seve- 
rally & respectively attain to the age of twenty- 
one years, who are to take per stirpes , & equally 
amongst them if more than one, & if but one, then 
such one to take the share his, her, or their parents 
would have taken if living.” : — Held : the sons 
took life interests only. 

(2) The words “In case any of my children or 
grandchildren shall happen to die without leaving 
lawful issue,” held to mean “ shall happen to die 
in my lifetime, or after my decease, without 
leaving lawful issue. 

(3) The words “ if any of my children or grand- 
children shall happen to die leaving lawful issue 
him, her, or them surviving,” held to mean “ shall 
happen to die in my lifetime, or after my decease, 
leaving lawful issue him, her, or them surviving.” 

(4) Where there is a period of distribution fixed, 
& testator speaks of a death previous to that time, 
it must always be as a contingency of death prior 
to that period of distribution. 

(5) If a legacy be given to A., & if he die without 
leaving issue, then to B., that period must refer to 
the whole life of the legatee. — Gosling v. Towns- 
end (1853), 22 L. T. O. S. 125 ; 2 W. R. 23, L. C. & 
L. JJ. 


Annotations: — As to (1) Reid. Re 
Crompton & Evans' Union Bank, 
to (4) Refd. Rc Allen's Estate (1855) 
v. Soutten (1874), L. 11. 7 H. L. 
Ingram v. Soutten (1874), L. It. 7 
Refd. Ware v. Watson (1855), 7 
Bowers v. Bovvers (1870), 5 Ch. 
Ansev (1877), 36 L. T. 911. 


Brailsford, Holmes v. 
[1910] 2 Ch. 536. As 
, 3 Drew. 380 ; Ingram 
408. As to (5)Refd. 
H. L. 408. Generally, 
De G. M. & G. 248 ; 
App. 244 ; Apsey v. 


9692 . Unless contraiyr intention ap- 

pears.] — (1) A bequest to A., & if she shall die 
unmarried or without children, to B., is an absolute 
gift to A., defeasible by an executory gift over in 
the event of A. dying, at any time, unmarried or 
without children. This construction can only be 
affected by a context which renders a different 
meaning necessary. 

(2) A gift to X. for life with remainder to A., & 
if A. dies unmarried or without children, to B., is 
an executory gift over, which will defeat the 
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2 , A . & B .] 

absolute interest of A. in the event of A. dying, at 
any time, unmarried or without children. 

(3) There is no rule of construction arising from 
possible delay in the vesting of a gift, which con- 
trols the natural meaning of the terms of the be- 
quest. 

(4) There is no authority that the words intro- 
ducing a gift over in the case of the “ death un- 
married or without children ” of a previous taker, 
do not indicate, according to their natural meaning, 
death unmarried or without children at any time, 
or that the ordinary & literal meaning of the 
words used is to be departed from otherwise than 
in consequence of a context which renders a diffe- 
rent meaning necessary or proper. Gift of £1,000 
Consols to A. for her life, after her death to her 
daughter B., “ if B. should die unmarried or with- 
out children the Consols I here will to revert to 
C.” The will then appointed D. residuary legatee. 
Both A. & C. died in the lifetime of the testatrix. 
On her death, B. entered into possession & married, 
but after some years died without ever having had 
a child : — Held : on the death of B. without chil- 
dren the gift over to the residuary legatee took 
effect, & it was not affected by the death of C. in 
the lifetime of testatrix. The gift to C. failed by 
lapse & the residuary legatee became enttled to 
take all that C., if living at the death of testatrix, 
could have taken. 

(4) The words “ I here will to revert to C.” 
indicated a benefit intended lor C. by means of an 
executory limitation over, after enjoyment by a 
previous taker, & not an alternate gift to take 
effect, if at all, before the period of enjoyment had 
commenced. 

(6) The rule referred to by the Master of the 
Rolls may be more correctly stated in somewhat 
the reverse way to that in which it was stated by 
him in the case of Edwards v. Edwards , No. 9699, 
post , namely, that the period to which the executory 
devise will be referred will be the period of the 
death of the first taker, unless there are other 
circumstances & directions in the will which are 
inconsistent with that supposition (Lord Hather- 
ley). — O’Mahoney v. Burdett (1874), L. R. 7 
H. L. 388 ; 44 L. J. Ch. 66, n. ; 31 L. T. 705 ; 23 
W. R. 361, H. L. 

Annotations: — As to (1) Apld. Ingram v. Soutten (1874), 
L. R. 7 H. L. 408. As to (4) Consd. Hurst v. Hurst (1882), 
21 Ch. D. 278. Reid. Hordern r. Hordern, U909] A. C, 
210. As to (5) Consd. Besant v. Cox (1877), 6 Ch. I). 
604. Apld. He Mackinlay, Scrimgeour v. Mackinlay 
(1911), 60 Sol. Jo. 142. Consd. He Brailsford, Holmes r. 
Crompton & Evans* Union Bank, [1916] 2 Ch. 53G. Reid. 
Chunllal Parvatlshankar v. Bai Samrath (1914), 30 
T. L. 11. 407 ; Re Roberts, Roberts v. Morgan, [1916] 2 
Ch. 42. OeneraUy, Consd. He Hchnadhorst, Sandkuhl r. 
Schnadborst, [1902] 2 Ch. 234 ; Christian v. Taylor, [1926] 
A. C. 773. Reid. Olivant v. Wright (1875), 1 Ch. D. 340 ; 
Jones r. Davies (1880), 28 W. R. 455 ; Elliott v. Smith 
(1882), 22 Ch. D. 236 ; He Luddy, Heard v. Morton (1883), 
25 Ch. D. 394 ; Lewin v. Killey (1888), 59 L. T. 675 ; 
He Barker, Capon v. Flick (1905), 92 L. T. 831 ; He 
Poultney, Poultney v. Poultney, [1912] 1 Ch. 245 ; He 
Fisher, Robinson v. Eardley, [1915] 1 Ch. 302 ; Ward v. 
Brown, [1916] 2 A. C. 121. 

9693. .] — Testator bequeathed 

his residuary personal estate to trustees upon trust 
to pay the income to his wife for life, & after her 
decease upon trust, in the events which happened, 
to pay the income to his daughter for life, with a 
gift over, in the event of her death without issue, to 
his two sons ; with a gift over in the event of both 
his sons dying without issue to M. “But in case M. 
shall die without leaving any issue living at the time 
of her decease,” then over. Testator’s widow died 


in 1823, his two sons survived her ; & both died 
without issue in the lifetime of his daughter, who 
died without issue in 1866. M. survived the 
daughter, & died without issue in 1872 : — Held : 
M. having died without issue, the gift over took 
effect ; for in such a case death without issue at any 
time must be taken to be intended, unless there 
are any expressions in the will pointing to an 
earlier termination of the trust. — Ingram v. 
Soutten (1874), L. R. 7 H. L. 408 ; 44 L. J. Oh. 
65 ; 31 L. T. 215 ; 23 W. R. 363, H. L. ; revsg. 
S. C. sub nom. Re Heathcote’s Trusts (1873), 
L. R. 9 Ch. App. 45, L. JJ. 

Annotations : — Retd. O’Mahoney v. Burdett (1874), L. R. 7 
H. L. 388 ; Olivant v. Wright (1876b 1 Ch. D. 846 ; 
Apsey v. Apsey (1877), 36 L. T. 941 ; Lucena v. Lucena 
(1877), 7 Ch. D. 255 ; He Luddy, Peard v. Morton (1883), 
25 Ch. D. 394 ; He Sohnadhorst, Sandkuhl r. Schnadhorst 
(1902), 60 W. R. 485 ; Christian v. Taylor, [1926] A. C. 
773. 

9694. .1 — (1) The rule estab- 

lished by O' Mahoney v. Burdett , No. 9692, ante, 
& Ingram v. Soutten , No. 9693, ante , is only that a 
gift over on death without issue means death 
without issue at any time, unless a contrary inten- 
tion appears by the will. 

(2) A direction, after the death of the tenant for 
life, to divide the property, is without relying on 
other possible grounds for the same construction, 
a sufficient indication of such contrary intention. — 
Olivant v. Wright (1875), 1 Ch. D. 346 ; 45 L. J. 
Ch. 1 ; 33 L. T. 457 ; 24 W. R. 84, C. A. 

Annotations: — As to (1) Refd. lie Brailsford, Holmes r. 
Crompton & Evans* Union Bank, [1916] 2 Oh. 536. As 
to (2) Folld. He Thompson to Curzon (1885), 52 L. T. 498. 
Refd. He Brailsford, Holmes v. Crompton & Evans’ Union 
Bank, 119161 2 Ch. 636. Generally, Consd. Besant v. Cox 
(1877), 6 Cn. I). 604. Refd. He Roberts, Roberts v. 
Morgan, [1916] 2 Ch. 42. 

B. Prior Life Interest . 

9695. Whether limited to death of life tenant.]— 

Lock v, Loggin (1586), 1 And. 145; 123 E. R. 
399. 

9696. .] — The words “ in case of the death,” 

construed to refer to death in the lifo of the tenant 
for life. 

Bequest of personal estate being in trust, to pay 
the interest to M. testator’s widow, during her life, 
& on her death “ to pay & divide the trust moneys 
unto & equally between his daughters H. & A., 
for their own use & benefit absolutely, & in case 
of the death of them H. & A., or either of them, 
leaving a child or children living,” to apply the 
interest for the maintenance of the children till 
twenty-one then to divide the trust money among 
them, expressing that testator’s intention was, 
that the children of his daughters should be 
entitled to the same shares to which their mother 
would be entitled if then living, with an ultimate 
trust in case of the death of H. & A., without 
leaving issue living at their respective death, or of 
all their children dying minors ; on surviving the 
tenant for life, H. & A. become entitled to the 
absolute interest. — G alland v. Leonard (1818), 

1 Swan. 161 ; 1 Wils. Ch. 129 ; 36 E. R. 339. 

Annotations: — Apld. Homo v. Piliaus (1833), Coop. temp. 
Brough. 198 ; Edwards v . Edwards (1852), 15 Beav. 367. 
Consd. O’Mahoney v. Burdett (1874), L. It. 7 H. L. 388. 
RefdT Whittell v. Dudtn (1820), 2 Jac. & W. 279 ; Doan 
v. Handley (1805), 2 Hem. Sc M. 635. 

9697. -.] — Testator gave the residue of his 
estate upon trust, to pay the interest to his widow 
during her life for her separate use, &, after her 
decease, to pay the principal to C. for her own use 
& to be at her own disposal ; but if C. should 
happen to die, leaving any child living at her 
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decease, then to such child or children ; & if she 
should happen to die, without any child living at 
her decease, then to D# So E. } but if either of them 
should die, before they should become entitled to 
receive the fund, then he gave the whole to the 
survivor ; So if they should both die in the lifetime 
of his widow, then he gave the whole to his wife 
absolutely ; 0., having survived the widow, was 
entitled to the residue absolutely. — Da Costa v. 
Keir (1827), 3 Buss. 360 ; 5L.J. O. S. Ch. 161 ; 
38 E. B. 611. 

Aniwiationa ;~"Apld. Edwards v. Edwards (1852), 15 Beav. 

. Ckmid. Cooper v. Cooper (1855), 1 K. & J. 658; 

gMabojey £ Burdett (1874), L. It. 7 H. L. 388. Reid. 

J L ?, ard J v - Morton (1883), 25 Ch. D. 394 ; lie 

Sohnadhorst, Sandkuhl v. Schnadhorst, [1902] 2 Ch. 234 ■ 

Christian v. Taylor, [1926] A. C. 773. 

9698 . .] — Testator gave a fund, subject to 

the life interest of his wife, to A., B., So C., equally 
to be divided between them, “ but in case of the 
decease of 0. without leaving lawful issue,*’ he gave 
her one- third between A. & B. : — Held : upon the 
decease of the wife, C., who was then living, be- 
came absolutely entitled to one-third of the fund. 

The question is, to what period of time does this 
event relate. If you make the dying without 
leaving lawful issue refer to the period anterior 
to the death of the tenant for life, you carry into 
effect the primary intention of testator to divide 
the fund amongst the three, share So share alike 
(Lord Langdale, M.R.). — Barker v. Cocks 
(1843), 6 Beav. 82 ; 49 E. R. 756. 

Annotations : — Consd. Cooper v. Cooper (1855), 1 K. & J. 

658. Refd. Gee v. Manchester Corpn. (1852), 17 O. B. 

737 ; Dean v. Handley (1865), 2 Hem. & M. 635. 

9699 . .] — (1) Gift by will of freeholds So 

leaseholds to A. durante viduitate , So then to B. 
absolutely, with a gift over to B.’s brother So sister, 
“if he should die So leaving no children.” B. 
survived A. : — Held : he then took an absolute 
vested interest, not liable to be divested on his 
subsequent death without children, & therefore, 
the gift over, in that event, failed. 

Construction of gifts in the following form ; 
(a) to A., So if he shall die, to B. ; ( b ) to A., So if he 
shall die without children, to B. ; (c) to X. for life, 
with remainder to A., & if he shall die, to B. ; &, 
(d) to X. for life, with remainder to A. So if he shall 
die without leaving children, to B. (2) In (a) the 
contingency has reference to the death of testator ; 
(3) in (6), to the death of A. ; (4) in (c) So (d), to the 
death of the tenant for life. — Edwards u. Edwards 
(1862), 16 Beav. 357 ; 21 L. J. Ch. 324 ; 19 L. T. 
O. S. 433 ; 16 Jur. 259 ; 51 E. R. 570. 

Annotations : — As to (1) Apld. Brothorton v. Bury (1853) 

22 L. T. O. S. 140 ; Gosling v. Townshend (1853), 17 * 
Boav. 245 ; lit Allen’s Estate (1855), 3 Drew. 380. Consd 
Z?c Anstloe (1856), 23 Beav. 135 ; Johnston v. Antrobus 
(1856), 21 Beav. 556. Distd. Sanders v. Ashford (1860), 

28 Beav. 609 ; Re Green’s Trusts (1869), 17 W. R. 1081. 
Apld. He Hill’s Trusts (1871), L. H. 12 Kq. 302. Bold. John- 
son v. Cope (1853), 2 W. R. 90 ; Hodgson v. Smithson (1856). 

21 Beav. 354 ; Hagger v. Payne (1857), 23 Beav. 474 ; 

He Parry & Daggs (1885), 31 Ch. D. 130. As to (2) Refd. 
Milner v. Milner (1865), 34 Beav. 276 ; Re Mackinlay, 
Scrimgeour v. Mackinlay (1911), 56 Sol. Jo. 142. As to 
(4) Apld. Dean v. Handley (1865), 2 Hem. & M. 635. 
Ovord. Ingram v. Soutten (1874), L. R. 7 H. L. 408 ; 
O'Mahoney v. Burdett (1874), L. It. 7 H. L. 388. Consd. 
Olivant v. Wright (1875), 1 Ch. D. 346 ; Christian v. 
Taylor. [1926] A. C. 773. Reid. Abbott v. Middleton, 
Ricketts v. Carpenter (1858), 7 H. L. Cas. 68 ; Milner v. 
Milner (1865), 34 Beav. 276 ; He Brailsford, Holmes v. 
Crompton & Evans' Union Bank, 11916) 2 Ch. 536. 
Generally , Refd. Carver v. Burgess (1855), 24 L. J. Ch. 

401 ; Bockton e. Barton (1859), 27 Beav. 99 ; Handheld 
t. Rand field (I860). 8 H. L. Cas. 225; Slaney v. Slaney 
(1864), 33 Beav. 631 ; Bolitho v . Hillyar (1865), 13 W. R 
600 ; Bowers t>. Bowers (1870), 5 Ch. App. 244 ; Clark v. 


upon trust for three persons during their lives, So 
after the death of the survivor, upon trust for the 
six children of A. who should be living at the time 
of testator’s decease, So the issue of such of them as 
should be living at the time of testator’s decease. 
So the issue of such of them as should have departed 
this life, leaving issue then living, but so that the 
issue should take their parent’s share. But if 
any of the six children should die without leaving 
lawful issue then surviving them, the share of 
those so dying should go to the survivors or sur- 
vivor of them. All the six children survived the 
tenants for life ; — Held : the property vested in 
them absolutely to the exclusion of their issue. — 
Johnson v . Cope (1853), 17 Beav. 501 ; 2 W. R. 
90 ; 51 E. R. 1152. 

9701 . .] — Testator by will, before Wills Act, 

1837 (c. 20), bequeathed residuary personal estate 
to W. in case the said W. should be living at the 
decease of testator’s wife, or to W.’s children, if he 
should marry So leave any ; but “ if he should die 
without leaving issue,” then to C. W. survived 
testator’s wife So died without having been 
married : — Held : the words “if he should die 
without leaving issue ” must be held to mean “ if 
he should die in the lifetime of the wife, without 
leaving issue,” So W. was entitled absolutely. — 
Andrews v. Lord (1800), 3 L. T. 803 ; 0 Jur. 
N. S. 805 ; 8 W. R. 405. 

9702 . .J — Real So personal estate, including 

a business, was devised So bequeathed in trust to 
pay an annuity out of the income to testator’s 
widow during her life, So after her decease the 
property, including all accumulations, was devised 
& bequeathed to testator’s son W., but if he should 
die without leaving issue, testator directed the 
trustees to sell So convert. So to distribute the pro- 
ceeds among certain persons : — Held : the gift 
over only contemplated the son’s death in the life- 
time of his mother. — Dean v. Handley (1805), 

2 Hem. So M. 035 ; 0 New Rep. 95 ; 13 L. T. 89 ; 
11 Jur. N. S. 080 ; 71 E. R. 010. 

9703 . 
post . 

9704 . - 
ante . 

9705 . - 
9092, ante 

9706 . - 
ante . 

9707 . - 

9708 . 


-Reed v. Braithwaite, No. 9977, 
-Ingram v. Soutten, No. 9093, 
-O’Mahoney v . Burdett, No. 
-Olivant v. Wright, No. 9694, 


Henry (1870), L. R. 11 Eq. 222 : Lewin v. Killey (1888), 
69 L. T. 675 ; Re Sohnadhorst, Sandkuhl v. Sohnadhorst, 

r 1 O AO 1 A ✓**>«»_ nn « _ . i a ... % a « . w 


[19021 2 Ch. 234 
n 1 Ch. 245. 


[1912. _ _ 

W. R. 967. 

9700. 

J. — VOL. XUV. 


He Poultney, Poultney v. Poultney, 
Mentd. Re Williams' 8. E. (1872), 20 


.] — A testator gave certain funds 


— Besant v. Cox, No. 9732, post 

J —By the conditions of sale of certain 

property it was stipulated that all objections So 
requisitions in respect of the title should be 
delivered within fourteen days from the delivery 
of the abstract. An abstract of title was duly 
delivered containing a full abstract of a will under 
which the property was sold. After the fourteen 
days had elapsed the purchaser made an objection 
as to the construction of the will. Testator had 
devised So bequeathed his real So personal estates 
to his wife during widowhood, So at her decease 
or marriage to his sons & daughters therein named 
in equal shares ; So the will then proceeded as 
follows : “ but if any of my children should die 
during my lifetime,* or otherwise, leaving issue, 
such child or children, as the case may be, to have 
their father’s or mother’s share, to be equally 
divided between them absolutely.” Testator’s 
widow died in 1884, leaving all the sons So daughters 
named in the will her surviving, So all of them had 
attained twenty-one years. Such sons So daughters 
were the vendors of the property sold. One of 
their daughters had married in 1878 : — Held; the 
children were entitled to their respective shares for 
an indefeasible estate in fee simple . — Be Thompson 

4 c 
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Sect . 28. — Limitations on failure of issue : Sub-sect* 
2 , B . & C . ] 

& Curzon (1885), 29 Ch. D. 177 ; 54 L. J. Oh. 610 ; 
62 L. T. 498; S3 W. R. 688. 

Annotations : — Mentd. Re Hobson's Sefctlmt., Webster v. 

Rickards (1885), 55 L. J. Ch. 300 ; Re Hushes’ Trusts, 

[1885] W. N. 62 ; Re Tucker, Emanuel v . Parfltt (1885), 

54 L. J. Ch. 874. 

9709. J — Where testator, after making 

particular dispositions during the lifetime of his 
widow 7 , & certain absolute dispositions in favour 
of his children to be effected by conveyance from 
the trustees of the will at her decease, directed 
that “ if any of my said children shall die without 
leaving lawful issue them surviving the property 
hereby devised & bequeathed to each of my said 
children shall be equally divided amongst my 
surviving children ” : — Held : according to the 
whole scope & intention of the will, the time of 
dying without lawful issue was confined to the 
time before the grant of the absolute interest, that 
is during the lifetime of the widow : & after 

conveyance of the absolute interest, no defeasance 
was contemplated. — Lewin v. Kjlley (1888), 
13 App. Cas. 783 ; 59 L. T. 675, P. C. 

97X0. .] — Testator by his will left real 

estate to his wife for life, with remainder to his son 
J. for life, & after the death of J. to “ go to & be & 
become the absolute property of his eldest son 
lawfully begotten, failing such son then the same to 
be & become the property of my son A., or of his 
eldest son lawfully begotten, <fc in case of the death 
of the said A. without such male issue as aforesaid 
then to ” applt., who was grandson of testator. 
J. died without issue in the lifetime of testator. A. 
survived the widow 7 , & died without issue : — Held : 
the gift over “ in case of the death of the said 
A. without such male issue as aforesaid ” must 
mean death in the lifetime of testator or the 
widow the property vested absolutely in A., & 
applt. had no title to it as against the exors. of A. 
or persons claiming through them. — McCormick 
v. Simpson, [1907J A. 0. 494 ; 77 L. J. P. C. 12 ; 
97 L. T. 616, P. C. 

9711, .] — A direction to distribute on the 

death of a tenant for life, followed by a proviso 
that in the event of the death of all objects to whom 
such distribution is to be made without descend- 
ants, there is to be a gift over, does not make such 
direction to distribute inconsistent with the rule in 
O’ Mahoney v. Burdett , No. 9692, ante f & accordingly 
the objects to whom such distribution is to be 
made are indefeasibly entitled, & take absolutely 
on the death of the tenant for life . — Re Mackinlay, 
Scrimgeour v . Mackinlay (1911), 56 Sol. Jo. 142. 

9712, .] — Where by his will testator be- 

queaths his freehold to his sons, & subsequently 
gives all the income of the same freeholds to his wife 
for the maintenance of his children, & declares 
that if his wife should die before his youngest 
child shall have attained twenty-one the property 
is not to be divided until such youngest child has 
attained twenty-one, & then proceeds as follows : 
“ & in case that my children should all die & leaving 
no issue, I give the property share & share alike to 
my nephews & nieces then surviving. 0 On the 
death of the wife leaving two unmarried children 
her surviving : — Held : such two children took 
their respective shares of testator’s freeholds 
absolutely, because on the construction of the whole 
will the gift over was not intended to take effect 
unless all the children died in the lifetime of their 
mother. — Re Mitchell, Mitchell v. Mitchell 
(1913), 108 L. T. 180 ; 57 Sol. Jo. 339. 

9713 . .] — Testator, who died in 1877, 

devised certain real estate during life or widowhood 


of his wife for the benefit of her & his Bon S., & 
certain other real estate for her sole benefit during 
her life or widowhood. On her death or remarriage 
he devised the former real estate to S., his heirs & 
assigns, & the latter to his daughter M., her heirs 
& assigns. The will provided, however, that in 
case of the death of either 8. or M. without leaving 
surviving lawful issue the real estate devised to 
him or her was to go to the survivor of them, & in 
case of the death of either leaving surviving lawful 
issue it was to go to his or her child or children. 
On a summons taken out to determine whether, on 
the death of testator’s widow, 8. became indefea- 
sibly entitled to the real estate devised to him or 
whether his children had any interest in it : — Held : 
he acquired on that event an indefeasible estate 
in fee simple in the property, Bince, in view of the 
use of words of inheritance in the devise, the time 
for the operation of the gifts over must be limited 
to the life of testator’s widow. — Re Brailspord, 
Holmes v. Crompton & Evans’ Union Bank, 
[1916] 2 Ch. 536 ; 85 L. J. Ch. 709 ; 115 L. T. 343. 

Annotation -Consd. Christian v. Taylor, [1926] A. C. 773. 

9714. .] — Testator, who died in 1877, by his 

will gave his widow an estate for life in all his 
real & personal property. After her death he 
divided his property amongst his four children as 
follows. To his one son he gave a freehold tene- 
ment, & “ £100 in money ” ; to trustees he gave a 
mtge. for £100 on other real estate for the use A 
benefit of one of his daughters ; & to the same 
trustees he gave other real estate in trust for his 
two other daughters as tenants in common. 
Then he declared that “ if any of rnv said daughters 
or son die without leaving legal issue, her, their, or 
his share shall be divided equally between the 
survivor or survivors of him or her or them so 
dying without leaving legal issue, share & share 
alike, as tenants in common & not as joint tenants.” 
All the four* children survived the widow, & after- 
wards two of them died leaving issue, & the other 
two died without leaving issue : — Held : the gift 
over or divesting was only to take effect if a child 
of testator died without leaving legal issue in the 
lifetime of testator’s widow. — Re .Roberts, 
Roberts v . Morgan, [1916] 2 Ch. 42 ; 85 L. J. 
Ch. 713; 114 L. T. 1119. 

Annotation Consd. Christina v. Taylor, [1920] A. C. 773. 

9715. .J — Christian v. Taylor, No. 9734, 

post . 

97X0. Death of survivor of Joint life tenants.J 

Testator gave his son an absolute interest in 

one-fourth of his personal estate ; but, by a codicil, 
he directed that his son’s share should be only for 
the life of himself & his wife, provided they had no 
issue ; & that, at their death, it should fall into 
the residue Held : the son did not take 
absolutely, but subject to an executory bequest 
over, in case there was no issue of himself & his 
wife living at the death of the survivor. — Rack- 
straw v . Vile (1824), 1 Sim. & St. 604 ; 2 L. J. 
O. S. Ch. 102 ; 57 E. R. 238. 

A nnotation : — Consd# Parker v, Rirkfl (1864), 1 K. & J. 156. 

9717. When gift over takes effect.] — Testator 
made a series of specific devises upon trust for 
each of his children for life, with remainder to 
the children of such tenant for life as tenants in 
common in tail, with cross remainders between 
them, & failing such issue of the tenant for life 
in trust for testator’s other children equally, 
& the heirs of their respective bodies, as tenants 
in common, or, if there should be only one of his 
children “ then living,” in trust for that child, 
& the heirs of his or her body ; he afterwards gave 
a share of his residuary real & personal estate upon 
such trusts as should correspond with^those 
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declared concerning his specifically devised estate, 
which gift was followed by a provision for the 
event of any child dying in testator’s lifetime 
leaving children : — Held : the gift over, on failure 
of the issue of a tenant for life, was in favour of 
children who, or whose issue, were living at the 
time when the gift over took effect. — Cooper v. 
Macdonald (1873), L. R. 10 Eq. 258 ; 42 L. J. Ch. 
539 ; 28 L. T. 093 ; 21 W. R. 833, L. C. 

Annotations: — Reid. StevenBon v. Masson (1873), L. Ii. 17 

Eq. 78 : Re Walker's Estate, Church v. Tyacke (1879), 

12 Ch. D. 205 ; Askew v. Askew (1888), 57 L. J. Ch. 629 ; 

Re Firth, Loveridge v. Firth, [1914] 2 Ch. 386. Hentd. 

Crichton v. Crichton (1895), 13 It. 770 ; Re Beaumont, 

Bradshaw v. Packer, [1913] 1 Ch. 325 ; Re Campbell ’b 

Trusts, Public Trustee v. Campbell, [1922] 1 Ch. 551 ; 

Re Amell, Re Edwards, Prickett v. Priokett, [1924] 1 Ch. 

473. 

C. Other Cases . 

9718 . Whether condition applies before death of 
testator.] — Under a devise of the residue of a real So 
personal estate, subject to the payment of debts So 
legacies, to testator’s son So daughter, their heirs 
So assigns for ever, as tenants in common, So not 
as joint tenants ; but in case of the death of either 
leaving child or children, the share of him or her so 
dying to go to his or her child or children ; or if all 
such should die before twenty-one, such share to go 
to the survivor of the son or daughter for ever ; but 
in case his son & daughter should be both dead at 
the time of testator’s decease, without child or 
children, or leaving child or children, all of them 
should die under twenty-one So unmarried, So 
without child or children ; then he gave the whole 
of his real So personal estate to his exors., upon 
certain trusts for other branches of his family ; 
So then the will proceeded, as to the rest So residue 
of his estate & effects, in case of the death of his 
son So daughter at the time before mentioned, So 
without child or children, So other the events afore- 
said ; then he gave the same to liis brother in fee : 
- — Held : the limitation to the children of deceased 
son or daughter, or to the survivor of the two, was 
only a substitution in case of a lapse by the death of 
testator’s son or daughter in his lifetime ; so that 
if both son So daughter survived him, he intended 
them to take the fee as tenants in common : if 
one died in his lifetime So left issue, such issue was 
to take the parent’s share ; or if there should be 
no such issue which should attain twenty-one, the 
survivor of the son So daughter should take the 
whole : or if both died in his lifetime So either left 
issue, such issue was to take ; but if both died 
without issue in his lifetime, then the exors. were to 
take on the trusts mentioned ; remainder to his 
brother in fee. — Doe d. Lifford v . Sparrow 
(1811), 13 East, 359 ; 104 E. R. 408. 

Annotations : — Apld. Da Costa v. Kier (1827), 5 L. J. O. S. Ch. 

161 : Gee v. Manchester Corpn. (1852), 17 Q. B. 737. 

Refd. Doe d. Loner v. Prig*? (1828), 8 B. & C. 231. 

9719 . .] — Testator directed his residuary 

real So personal estate to be divided into fourteen 
shares, So gave such shares to persons whom he 
named, & directed that the whole of them should 
have the benefit of survivorship between them, in 
the event of any one or more of them dying with- 
out issue : — Held : the “ dying ” meant was not 
“ dying in testator’s lifetime.” — Smith v. Stewart 
(1851), 4 De G. So Sm. 253 ; 20 L. J. Ch. 205 ; 17 
L. T. O. S. 195 ; 15 Jur. 834 ; 04 E. R. 820. 
Annotation : — Apld. Re Allen's Estate (1855), 3 Drew. 380. 

9720 . ,] — By will, executed before 1838, 

testator devised So bequeathed his real St personal 


estate, to be divided “ equally amongst my 
children in manner following, viz. : I will So 
bequeath to my eldest son A. one-seventh share 
of my property, to his heirs, exors. So adminis- 
trators.” Then followed devises So bequests in 
the same words to each of testator’s six other 
children. “ &, in case any of my sons on daughters 
die without issue, that their share returns to my 
sons So daughters, equally amongst them ; &, in 
case any of my sons So daughters die So leaving 
issue, that they take their deceased parent’s share, 
share So share alike.” All the seven children sur- 
vived testator : — Held : “ die ” must be con- 

strued to mean die in the lifetime of testator, So 
consequently each of the children took a fee simple 
in one-seventh of the realty, So the absolute interest 
in one-seventh of the personalty. — Gee v. Man- 
chester Corpn. (1852), 17 Q. B. 737 ; 21 L. J. 
Q. B. 242 ; 18 L. T. O. 8. 230 ; 10 Jur. 758 ; 117 
E. R. 1464. 

Annotations : — Distd. Gosling v. Townshend (1853), 17 
Beav. 245. Apld. Cooper v. Cooper (1855), 1 K. Sc J. 
658 ,* Bowers v. Bowers (1869), L. R. 8 Eq. 283 ; Apsey 
v. Apsey (1877), 36 L. T. 941. Folld. Re Brailsford, 
Holmes v. Crompton & Evans* Union Bank, [1916] 2 
Ch. 536. 

9721. .] — Gosling v. Townsend, No. 9091, 

ante. 

9722. .] — If the words importing a con- 

tingency, “ if he die,” “ in case of his death,” in 
the event of his dying,” or the like, are to have any 
contingent meaning givqn to them, some event 
must be assumed to have been in testator’s mind 
as fixing the period witliin which he contemplated 
the possibility of the legatee’s death ; So the will 
pointing to no other event, testator’s death has 
been selected as the most natural to assume for 
this purpose (Page Wood, V.-O.). — Cooper v. 
Cooper (1855), 1 K. So J. 058 ; 3 W. R. 470 ; 09 
E. R. 024. 

Aymotations : — Refd. Bowers v. Bowers (1870), 5 Ch. App. 
244 : Re Brailsford, Holmes v. Crompton & Evans' Union 
Bunk, [1916] 2 Ch. 536. 

9723. .] — Bequest of residue to A. So B. 

equally, So in case they should be married at the 
time it became payable, to be paid for her separate 
use, “ So her receipt alone for the same to be a 
sufficient discharge.” There was a gift over to 
0. So D., in case A. So B. should die without leaving 
issue : — Held : tliis case was an exception to the 
general rule, So the gift over was confined to A. So 
B. dying without leaving issue in the life of testator. 
— He Anstice (1856), 23 Beav. 135 ; 53 E. R. 53. 

Annotation : — Apld. Bowers v . Bowers (1869), L. R. 8 Eq. 
283. 

9724. .]— -Immediate gift to four residuary 

legatees So devisees in equal shares, “ with benefit 
of survivorship,” in case any of them should die 
without issue ; So in case any of them should die 
leaving children, then the share, whether original 
or accruing, of each so dying to go to such children : 
— Held : the clause of survivorship, So the limita- 
tion over to children of the legatees, were not con- 
fined to the lifetime of testator, So intended merely 
to guard against lapse ; So the residuary legatees 
did not upon surviving testator at once acquire 
absolute indefeasible interests in their shares. — 
Bowers v. Bowers (1870), 5 Ch. App. 244 ; 39 
L. J. Ch. 351 ; 23 L. T. 35 ; 18 W. R. 301, L. C. 
So L. J. 

Annotations : — Distd. Clarke v. Henry (1870), L. R. 11 Eq. 
222: Re Hill’s Trusts (1871), L. R. 12 Eq. 302. Conid. 
Re Heathoote’s Trusts (1873), 9 Ch. App. 47, n. ; Apsey 


PART XVI. SECT. 23, SUB-SECT. 2. 

— 0 . 

m. Death {before brother or sister.] 
-—Testatrix devised & bequeathed all 
her real personal estate to her son 


in fee with a proviso that in case he 
should die without issue previous to 
the death of “ my brother ... Sc 
sister ..." then over. The sister 
mentioned died in the lifetime of the 
son : — Held : as the event, viz., the 


death of the son previous to the death 
of both the brother & sister, could not 
happen, the son took an estate in fee 
simple. — L illie v. Willis, 31 O. R. 
198. — CAN. 
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Sect. 23. — Limitations on failure of issue : Sub-sect. 

2, C . ; sub-sect . 3, A.] 

v. Apsey (1877), 36 L. T. 041 ; He Schnadhor«t,Sandkiihl 

v. Schnadhuret, [1901] 2 Oh. 338. Refd. lie Brailsford, 

Holmes v. Crompton & Evans’ Union Bank (1916), 85 

L. J. Ch. 709. 

9725. -.] — Testator gave his residuary estate 
upon trust to be divided equally amongst all his 
children in equal shares A proportions with benefit 
of survivorship in case of the deaths of any of his 
children without leaving lawful issue, his, her, or 
their respective exors., administrators, A assigns : 
— Held : death without issue meant death in 
testator’s lifetime ; there was no implied gift to 
the issue of a child dying between the date of the 
will A testator’s death ; A the children who sur- 
vived testator took absolutely. — Re Smaling, 
Johnson v . Smaling (1877), 37 L. T. 392 ; 20 
W. R. 231. 

9726. .] — By will, made before IS 38, 

testator devised unto his seven children “ A their 
heirs for ever, the fee simple ” of certain real 
estate ; A if either of his children should die, 
leaving children, the share of him or her so dying 
to go to such children ; but if any of his children 
should die, A leave no child, the share of him or her 
so dying to go to his, testator’s, surviving children 
A their heirs for ever. All the seven children sur- 
vived testator : — Held : the word “ die ” must be 
construed to mean die in the lifetime of testator ; 
A, therefore, the seven children took as tenants 
in common in fee. — Apsey v . Apsey (1877), 30 
L. T. 941. 

9727. .] — Re Parry A Daggs, No. 9785, 

post. 

9728. Whether before period of distribution.] — 

Testator gave the residue of his estate to trustees, 
upon trust to pay, apply, A dispose of it to two 
women, A. A II. , when they should attain their 
respective ages of twenty-one years, directing 
that their shares should not be subject to the 
control of their husbands : but in case both or 
either of them died without issue living at the time 
of their respective deceases, then he gave the share 
of her or them so dying to his nephews A nieces : — 
Held : upon the whole context of the will, the 
executory devise over of the residue was not 
confined to the death of A. A B., or either of them, 
under twenty -one, A without leaving issue ; but 
would take effect upon their respective deaths at 
any time, without leaving issue then living. — 
Gray v. Folds (1829), 7 L. J. O. 8. Ch. 182. 

9729. .] — Gift over, after an absolute 

bequest, in the event of death without leaving 
issue surviving, construed, upon the context, such 
a death under twenty-one. 

Testator gave his personal estate, A the produce 
of his real estate, which was to be sold on his 
youngest child attaining twenty-one, between his 
children equally. There was a gift over, if any 
child should die after testator’s decease without 
leaving issue surviving him, omitting the words 
under twenty-one. There were a maintenance 
clause, out of interest, A an advancement clause, 
out of capital, until the shares “ should become 
payable A transferable,” A which referred to the 
time when the legatees would be absolutely 
entitled to receive, as being on attaining twenty- 
one. A child died after attaining twenty-one, 
without leaving issue : — Held : his share did not 

f o over, but belonged to his representative. — 
Irotherton v. Bury (1853), 18 Beav. 65 ; 22 
L. T. O. S. 140 ; 2 W. R. 40 ; 52 E. R. 25. 

9730. .]— Smith v. Spencer, No. 9873, 

p08t. 

9731. .] — Under a gift to parents, ^with a 


gift by substitution, to their children in the event 
of such parents dying leaving issue : — Held : to 
entitled the children, the event must happen prior 
to the period of distribution. — Wood v. Wood 
(1800), 35 Beav. 587 ; 55 E. R. 1024. 

9732. J- — Testatrix devised lands to her 

daughter S. for life, with remainder to the husband 
of S. for life, A after the death of the survivor of 
them to all the children of S. by her then husband 
who should be living at testatrix’s death as tenants 
in common in fee, A added a proviso giving over 
the shares of any of the children of S. who should 
44 depart this life without leaving lawful issue ” to 
the survivors or survivor of the children that 
should leave such lawful issue as tenants in com- 
mon in fee : — Held : the words 44 depart this life 
without leaving lawful issue ” must be restricted 
to death without issue at the period of distribution, 
viz., the death of the surviving tenant for life. — 
Besant v . Cox (1877), 6 Ch. D. 604 ; 25 W. R. 
789. 

Annotation ; — Reid, lie Roberts, Roberts v. Morgan, (1916 J 
2 Ch. 42. 

9733. -.] — Certain estates were devised to 
the use of testator’s wife A G., upon trust to pay the 
net rents A income of the estate to the wife for the 
maintenance, education, A benefit of testator’s son 
until he should attain twenty-one, A without being 
liable to account to the trustees or to the son for 
the same ; A upon the son’s attaining twenty - 
one, then upon trust for him absolutely : but if he 
should die under twenty -one without leaving issue, 
then upon trust to permit the wife to receive such 
rents A income for her life, A after her death 
upon the trusts therein mentioned : — Held : under 
Settled Land Act, 1882 (c. 38), s. 58 (1) ii., the 
infant son had the powers of a tenant for life, 
being tenant in fee simple with an executory 
limitation over in case of dying under twenty-one 
without issue. 

That is clearly an executory limitation or dis- 
position over on failure of his issue. It is not on 
failure of issue in every event, but in case of failure 
of issue if he dies under twenty-one years 
(North, J.). — Re Morgan (1883), 24 Ch. D. 114 ; 
53 L. J. Ch. 85 ; 48 L. T. 904 ; 31 W. R. 948. 

Annotations : — Reid, lie A.-G. v. Coolo, (1921) 3 K. B. 607. 
Mentd. He Coull’s S. E., [1906] 1 Ch. 712. 

9734. .] — Testator bequeathed personalty 

to his wife absolutely, A gave her the residue of 
his estate during her lifetime ; he appointed no 
trustee, but made his wife extrix. The will gave 
specified lands to his several children, expressly 
providing that these dispositions were to take 
effect only after the death of the widow ; the will 
continued as follows : 44 In the event of any or 

either of my children dying without lawful issue 
his or their share or shares snail be divided among 
the survivor or survivors ” : — Held : reading the 
will as a whole the above gift over to surviving 
children was not to be construed as referring to 
death at any time, which was the primd facie 
meaning, but to death before the period of dis- 
tribution, which was the death of the widow, she 
being in effect a trustee with a discretion to dis- 
tribute. The introduction of the words 44 or their ” 
in the clause had significance only upon that con- 
struction.— Christian v . Taylor, [1920] A. C. 
773 ; 90 L. J. P. C. 0 ; 136 L. T. 108 ; 42 T. L. K. 
099, P. C. 

9735. .] — Gosling v . Townsend, No. 9091, 

ante . 

9736. Whether before death of first taker.] — 

Edwards v. Edwards, No. 9699, ante . 

9787. .] — Bunston v. Warburton, No. 

7794a, ante . 
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Sub-sect. 3. — Death without 14 Leaving ” 
Issue or Children. 

A . In General. 

See Wills Act, 1837 (c. 26), s. 29. 

9738. Whether “ leaving 99 construed as 
“having.”] — Maitland v. Chalte, No. 9216, ante. 

9739 . ,] — Devise to A. for life, remainder 

to all & every the children of her body, their 
heirs & assigns, as tenants in common ; but in 
case A. should die without leaving any issue of 
her body, then over. A. had two children, both 
of whom died before her ; one died leaving a child 
who survived A. ; the other died without issue : — 
Held : the word leaving meant having, & the two 
children of A. took vested interests as tenants in 
common in fee. — Re Buckinghamshire Ry. Co., 
Re Tookey’s Trust, Ex p. Hooper (1852), 1 
Drew. 264 ; 21 L. J. Ch. 402 ; 61 E. R. 453. 

Annotations Apld. White v. Hill (1867), L. R. 4 Eq. 265 ; 

Trehamo v. Layton (1875), L. R. 10 Q. B. 450. Refd. 

Brydon v. Willett (1869), L. R. 7 Eq. 472 ; lie Ball, 

Slattery v. Ball (1888), 59 L. T. 800. 

9740. .] — White v. Hell, No. 9875, post. 

9741. .] — Testator gave the residue of his 
estate to trustees to invest & pay one -fourth of 
the income to each of his four sisters for life, 
& when & so soon as any of them should die 
“ without leaving issue,” then he directed that 
the share in the trust moneys of her or them so 
dying 4 4 without issue 99 should be divisible among 
his surviving sisters, & the issue of any who might 
then be dead, in equal shares, but such issue to 
take only their respective 44 parent’s ” share ; & 
when & so soon as any of his sisters should die & 
leave issue,” then upon trust to call in the share 
of her or them so dying leaving issue,” & pay 
same unto such respective issue, if more than one 
“child,” equally: — Held: “issue” here meant 
“ children,” & “ leaving issue ” meant “ having 
had issue,” — Bryden i». Willett (1809), L. It. 7 
Eq. 472 ; 20 L. „T. 518. 

Annotations : — N.F. He Watson’s Trusts (1870), L. R. 10 

Eq. 36. Consd. Treharne t\ Layton (1875), L. It. 10 

Q. B. 459. 

9742. .] — I cannot agree with what Malins, 

V.-C., says in Bryden v. Willett , No. 9741, ante , 
that the word 44 leaving ” means 44 having ” or 
44 having had ” issue (James, V.-C.). — Re Watson’s 
Trusts (1870), L. R. 10 Eq. 36 ; 39 L. J. Ch. 770 ; 
18 W. R. 642. 

Annotation: — Expld. & Distd. Trehame t*. Layton (1875), 

L. It. 10 Q. B. 459. 

9743. -Testator gave a fund to trustees 
to pay the dividends to his daughter for life, 
& after her decease to transfer the principal 
equally amongst all the children of his said 
daughter, whether by her present putative 
husband, or by any other person whom she might 
marry, who should attain twenty-one, their exors., 
administrators, & assigns. But in case his 
daughter should die 44 leaving ” no issue, then to 
testator’s other children. Long before the date 
of the will testator’s daughter was, with testator’s 
knowledge, living with a gentleman to whom she 
was afterwards married, & she had one son by 
that person, who was bom four years before the 
date of the will, & was known by testator to be 
illegitimate, & acknowledged by liim as his grand- 
son. The daughter being sixty-seven years of 
age, & having no other child, & her husband being 
dead : — Held : the illegitimate son was entitled 
absolutely to the capital, & the word “ leaving ” 
being construed 44 having.” & he being now over 
twenty-one, the money was ordered to be paid to 
the mother & son, who petitioned for payment to 
them jointly . — Re Brown’s Trust (1873), L. R. 


16 Eq. 239 ; 43 L. J. Ch. 84 ; 28 L. T. 616 ; 38 
J. P. 4 ; 21 W. R. 721. 

Annotations : — Consd. Re Ayles* Trust (1875), 45 L. J. Ch. 
223. Apld. White v. Hlght (1879), 12 Ch. D. 751. Refd. 
Dorin v. Dorin (1873), L. R. 17 Eq. 463; Re Homer, 
Eaglet on v. Homer (1887), 37 Ch. D. 695. 

9744. .1 — Testatrix by her will gave her 

estate real & personal unto M. H. for her sole use 
during her life, & after her death to her children 
in equal parts ; & in case M. H. dies leaving no 
issue, the whole of the property to go to the next 
of kin : — Held : the words 44 leaving no issue ” 
must be construed 44 having had no issue.” 

Where an estate is vested in children after a 
gift to a parent, then the gift over in case of the 
parent dying 44 without leaving issue ” must be 
read “ having had no issue ” in order to carry into 
effect the intention of testator (Cleasby, B.). — 
Treharne v . Layton (1875), L. R. 10 Q. B. 459 ; 
44 L. J. Q. B. 202 ; 33 L. T. 327 ; 23 W. R. 799, 
Ex. Ch. 

Annotations Apld. Re Cobbold, Cobbold r. Lawton, 
[19031 2 Ch. 299 ; Rc Bradbury , Wing v. Bradbury (1904), 
73 L. J. Ch. 591. Refd. Re Ball, Slattery v. Ball (1888), 
40 Ch. D. 11 ,* Re Roberts, Percival v. Roberts, [1903] 2 
Ch. 200. 

9745. .] — The rule is that a clear gift to 

children, or to anybody else, is not to be cut 
down by the words 44 without leaving ” if they 
can mean properly 44 without having ” (Jessel, 
M.R .). — Re Jackson’s Will (1879), 13 Ch. D. 
189 ; 49 L. J. Ch. 82 ; 41 L. T. 494. 

Annotations — Consd. Clay v. Coles (1887), 57 L. T. 682 ; 
Re Bogle, Bogle v. Yorstoun (1898), 78 L. T. 457. Refd. 
Re Ball, Slattery v . Ball (1888), 59 L. T. 800. Mentd. 
Hilbors v. Parkinson (1883), 25 Ch. D. 200 ; Re Ware, 
Cumberloge v. Cum berlege -Ware (1890), 45 Ch. D. 269 ; 
Re Howett, Howett v. llallett, [1894] 1 Ch. 3C2 ; Re 
Rush’s Settlmt., Warre a. Rush (1922), 127 L. T. 713. 

974 6. .] — Keeping in view the principle 

that a vested interest is not to be divested by 
any guess or any ambiguous expression, then I 
come to consider wliat this ambiguous expression 
44 without leaving any issue ” has been held to 
mean before. In the judgments of Lord Ellen- 
borougii & Mr. Justice Bailey, both those 
eminent judges, without any kind of hesitation, 
came to the conclusion, under such circumstances, 
that you must read 44 without leaving ” as “ with- 
out having had ” any issue (Bacon, V.-C.). 

The plain & unquestionable principle of the ct. 
is, that a gift over vested cannot be divested 
without the plainest possible words without the 
clear conviction that it was the intention of 
testator that that vested interest should be 
divested (Bacon, V.-C.). — White v. Hight (1879), 
12 Ch. D. 751 ; 41 L. T. 17. 

Annotations : ~N.F. Clay r. Coles (1887), 57 L. T. 682. 
Overd. Re Ball, Slattery v. Ball (1888), 40 Ch. D. It. 

9747. J— Clay v. Coles (1887), 57 L. T. 

682. 

9748. -.J — Testator gave his residuary per- 

sonal estate upon trust for his two daughters in 
equal shares during their respective lives, with 
remainder to their children as they should appoint, 
& in case either should “ die without leaving lawful 
issue or being such none of such issue shall live 
to attain the age of twenty-one years,” then he 
gave the share of his daughter so dying to her 
surviving sister ; & in case both should 44 die 

without leaving lawful issue as aforesaid,” then ho 
gave his estate to all his nephews & nieces in equal 
shares. One daughter died, after the death of 
testator, unmarried ; the other, having married, 
had one child, a son, who had now attained 
twenty-one : — Held : according to the rule laid 
down in Maitland v. Chalie , No. 9215, ante , the 
words “ die without leaving ” must be read “ die 
without having ” lawful issue, & the son of the 
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3, A . & B.] 

married daughter was entitled, to the exclusion 
of such nephews & nieces as were before the ct. — 
Barkwokth v . Barkworth (1906), 75 L. J. Ch. 
754. 

9749. Application of general rule — Vested gift to 
be divested.] — Re Ball, Slattery v. Ball, No. 
9666, ante . 

9750 . GUt of annuity.] — The principle of 

construction whereby, in the case of a gift over on 
death without “ leaving ” children, the word 
“ leaving ” is construed “ having,” so as not to 
take away an interest previously vested, will not 
readily be applied where the subject-matter of 
gift is an annuity, which ex vi termini involves the 
notion of personal enjoyment. Testator gave to 
his daughter L. an annuity during her life, payable 
out of the rents of leasehold property held for an 
unexpired term of about sixty years, <fc after the 
death of L. directed that the annuity should be 
payable half-yearly to amongst such of her 
children as being sons should attain twenty-one, 
or being daughters should attain that age or 
marry, <fc if there should be but one such child, 
should be payable & paid to such only child, & 
in the event of the death of L. “ without leaving ” 
any such child testator gave the annuity which 
should fail by such death unto & among the 
survivors of testator’s children & grandchildren. 
Testator directed that the leaseholds should not 
be sold, but he retained by his trustees, & the 
rents applied in payment of this & other annuities. 
L. survived testator, & had one child who attained 
twenty-one, but died in the lifetime of L. : — Held : 
the word “ leaving ” must be read in its literal 
sense, & the representative of deceased child was 
not entitled to the annuity, but the gift over took 
effect. — Re Hemingway, James v. Dawson (1890), 
45 Ch. D. 453 ; 60 L. J. Ch. 85 ; 63 L. T. 218 ; 39 
W. K. 4. 

9751. Necessity for vesting of interests.] — 

It is now a well-settled principle that, where there 
is a gift by will to A. for life, & after his death to 
his children in terms which give the children an 
absolute interest in A.’s lifetime, followed by a 
gift over “ if A. dies without leaving children,” 
the word “ leaving ” is so to be construed as not 
to destroy any prior vested interest : that is to say, 
“ without leaving children ” should be read as 
“ without leaving children who have attained 
vested interests ” ; & this principle of construction 


is not affected by the circumstanoe that testator 
knew of the existence of a child of A. & that such 
knowledge appears on the face of the will itself. 

Testatrix, after giving a legacy for the benefit 
of G. L. the younger son of her nephew G. L. the 
elder, gave her residuary estate to trustees upon 
trust for conversion, & out of the proceeds to raise 
& invest a sum of £1,000 & pay the interest thereof 
to G. L. the elder for life, & after his death to 
divide the capital amongst his children equallv ; 
& in case of his death “ without leaving any child 
or children,” same to fall into her residuary estate, 
which she gave to certain nieces equally. G. L. 
the elder survived testatrix & died, having had 
five children all born before the date of the will, 
of whom four died in infancy before that date. 
The fifth, G. L. the younger, named in the will, 
survived the testatrix and died in his father’s 
lifetime : — Held : G. L. the younger took an 
absolute vested interest at birth, which interest 
became upon his death transmissible to his repre- 
sentatives. — Re COBBOLD, COBBOLD V . LAWTON, 
[1903] 2 Ch. 299 ; 72 L. J. Ch. 588 ; 88 L. T. 745, 
C. A. 

Annotation : — Confld. lie Poultney, Poultncy v. Poultney, 
L1912] 1 Ch. 245. 

B. Personalty . 

See Wills Act, 1837 (c. 26), s. 29. 

9752. Whether construed as indefinite failure.] — 

There is the plainest difference betwixt a devise 
of a freehold, & a devise of a term for years ; for 
in the devise of the latter to one, & if he die 
without issue, then to another, the words, if lie 
die without issue, cannot be supposed to have 
been inserted in favour of such issue, since they 
cannot by any construction have it (Parkes, C.). — 
Forth v . Chapman (1720), 1 P. Wms. 663 ; Cas. 
temp . Talb. 57, n. ; 2 Eq. Cas. Abr. 292, 359 ; 24 
E. R. 559, L. C. 

Annotations : — Distd. Sabbarton v. Sabbarton (1734), Cat*. 
temp. Talb. 55. Consd. Atkinson v. Hutchinson (1734), 3 
P. Wms. 258 ; Beauclerk v. Dormer (1742), 2 Atk. 308 ; 
Head v. Snell (1743), 2 Atk. 042. Apia. Sheffield v. 
Orrery (1745), 3 Atk. 282. Consd. Lampley v. Blower 
(1746), 3 Atk. 390. Apld. Stafford v. Buckley (1750), 2 
Ves. Sen. 170. Consd. Sheppard v. Lessingkam (1751), 
Amb. 122 ; Southby v. Stonehouse (1755), 2 Vea. Sen. 
610 ; Kelley v. Fowler (1768), Wilin. 298. Apld. Good- 
titlo d. Peake v. Pegden (1788), 2 Term Ilep. 720. Comd. 
Porter v. Bradley (1789), 3 Term Rep. 143 ; Daintry r. 
Daintry (1795), C Term Rep. 307 ; Roe d. Sheer# v. 
Jeffery (1798), 7 Term Rep. 589 ; Crooke v. De Vamles 
(1803), 9 Ves. 197 : Kinck v. Ward (1825), 4 L. J. O. S. Oh. 
28 ; Mortimer v. West (1828), 2 81m, 274 ; Campbell v. 
Harding (1831), 2 Russ. & M. 390 ; Doe d. Cadogan v. 
Ewart (1838), 7 Ad. & El. G3C ; Ex p. Wynch (1854), 5 


PART XVI. SECT. 23, SUB-SECT. 3. 

— B. 

9762 1. Whether construed as indefinite 
failure. v . Huntly (1900), 21 
N. S. W. Eq. 104 ; 17 N. S. W. W. N. 
98.— AUS. 

976211. .]— Wyatt v. Wyatt 

(1917), 17 S. R. N. S. W. 375 ; 34 
N. S. W. W. N. 71 ; 23 C. L. R. 14.— 

AUS. 

9752 ill. .] — Re Sidle, Queens- 
land Trustees, Ltd. v. Sidle, 11914 3 
St. R. Qd. 215.— AUS. 

9752 lv. .] — Re Raphael, Perm a - 

nknt Trustee Co. of N. 8. W., Ltd. 
v. Lee (1903), 3 8. R. N. S. W. 196 ; 
20 N. S. W. W. N. 84.— AUS. 

9762 v. .] — Testator devised 

realty to his son, E., conditionally on 
his paying to testator’s sons T. & M. 
the sum of £20 each per annum tor a 
period of five years, or until such time 
as he should have paid T. & M. the 
sum of £100 each, & directed, that In 
the event of E. dying “ without lawful 
issue ” then over : — Held : “ dying 

without lawful issue ” meant dying 
without leaving lawful issue surviving 


at E.'s death. — Re Gallioan, Galli- 
gan v. Galligan (1913), 13 S. R. 

N. S. W. 291 ; 30 N. S. W. W. N. 180. 

—AUS. 

9752 vi. .) — Martin v . Chand- 

LAR, 26 O. R. 81.— CAN. 

9752 vii. .] — Re Hildreth (1923), 

54 O. L. R. 139.— CAN. 

9752 viii. .] — Gray v. Richford 

(1878), 2 S. C. R. 431.— CAN. 

9752 ix. .] — Re Fairburn’s 

Will, 1 N. Z. L. R. 249 (S. C.).— N.Z. 

9752 x. .] — Van Tassel v. Fred- 

erick, 27 O. R. 646. — CAN. 

9752 xi. .] — Rc Wilkin (1908), 15 

O. L. R. 640 ; 11 O. W. R. 468.— CAN. 

9752 xii. .1 — Testatrix, by her 

will, gave certain real estate to an 
adopted daughter, but in the event of 
her *' dying without issue ” the devise 
was to lapse. There was no devise 
over : — Held : “ dying without issue ” 
meant without a child being born ; &, 
therefore, on the birth of a child, the 
devise became absolute . — Re Johnston 
& Smith (1906), 12 O. L. R. 262.— 
CAN. 

9752 xlii. .3 — Chisholm v. 


Emery, 18 Gr. 467. — CAN. 

9752 xiv. .3 — Re Woodman, Pat- 
terson v. Nase (1925), 52 N. B. R. 
255.— CAN. 

9752 xv. .3 — Falkinek v. Hok- 

nidoe (1857), 6 I. Ch. R. 551 ; affd. 
(1858), 8 I. Ch. R. 184.— IR. 

9752 xvi. .] — O'Donohoe v. 

Kino, 8 I. Eq. R. 185.— IR. 

9752 xvii. .) — O’Neill v. Mont- 
gomery (1861), 12 I. Ch. R, 163; 13 
Ir. Jut. 351. — IR. 

9762 xviif. . Re Sallery, 11 

I. Ch. R. 236.— IR. 

9752 xix. .1 — Re Synge’s Trusts 

(1854), 3 I. Ch. R. 379.— IR. 

9752 xx. . J — Nev ille v. Thacker 

(1888), 23 L. R. Ir. 344, 359.— IR. 

9752 xxi. .3 — Green v. Giles 

J1855), 5 I. Ch. R. 25 ; 8 Ir. Jui. 90.— 

9762 xxi!. .) — Re O'BubrNE 

(1844), 1 Jo. & Lat. 352.— IR. 

9762 xxiii. .J — Re CREAGH, BUR* 

ton v. Turner, [1920] 1 1. R. 8. — IR. 

9752 xxiv. .] — Prowsb v. Har- 

vey (1896), 7 Nfld. L. R. 869.— NFLD. 
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De 0. M. & G. 188 ; Gummoe 0 , Howes (1857), 23 Beav. 
184. Apld. Jackson e. Calvert (1800), 1 John. & H. 235. 
Consd. Seccombe v. Edwards (1800), 28 Beav. 440 ; 
Be Gregson’g Trusts (4804), 2 Hem. & M. 504. Apld. Re 
Ball. Slattery v. Ball (1888), 40 Cb. D. 11 ; He Bence, 
Smith v. Benoe, [1891] 3 Ch. 242. Reid. Bellasls v. 
Uthwatt (1737), West temp. Hard. 273 ; Gower v. Gros- 
venor (1740), Barn. Ch. 54; Bullar v. Bradford (1741), 2 
Atk. 220 ; Exel v. Wallace (1751), 2 Ves. Sen. 117 ; 
Vaughan v. Farrer (1751), 2 Ves. Sen. 182 ; Williams v. 
Jekyl, Elliott v. Jekyl (1755), 2 Ves. Sen. 081 ; Hope d. 
Brown v, Taylor (1757), 1 Burr. 208 ; Gray v. Shawne 
(1758), 1 Eden, 153 ; Taylor v . Clarke (1763), 2 Eden, 
202 ; TothUl r. Pitt (1760), 1 Madd. 488 ; Doe d. 
Fonnereau v. Fonneroau (1780), 2 Doug. K. B. 487 ; 
Everest v. Gell (1791), 1 Ves. 286 ; Booth v. Booth (1799), 
4 Ves. 399 ; Doe d. Everett v. Cooke (1800), Smith, K, B. 
236; Elton v. Eason (1812), 19 Ves. 73 ; Doe d. Chattaway 
v. Smith (1816), 5 M. 8c S. 126 ; Radford v. Radford (1836), 

1 Keen, 486 ; Simpson v. Simpson (1838), 4 Bing. N. C. 
333 ; Garratt v. Cockerell (1842), 1 Y. & C. Ch. Cas. 494 ; 
Harris v. Davis (1844), 1 Coll. 416 ; Buckle v. Fawcett 
(1845), 4 Hare, 536 ; Ex p. Davies (1851), 2 Sim. N. S. 
114 ; Gee v. Manchester Corpn. (1852), 17 Q. B. 737 ; 
Walker v. Mower (1852), 10 Beav. 305 ; Edwards v. 
Tuck (1853), 1 Eq. Rep. 474, n. ; Bamford v. Lord (1854), 
14 C. B. 708 ; Hagger v. Payne (1857), 29 L. T. O. S. 47 ; 
Greenway v. Green way (1860), 2 De G. F. 8c J. 128 ; 
Hordcastlo v. Dennison (18G1), 10 C. B. N. S. 606 ; 
Holgate v. Jennings (1864), 34 Beav. 79 ; Knapping v. 
Tomlinson (1864), 10 Jur. N. S. 626 ; Geo v. Liddell 
(No. 4) (1806), 35 Beav. 658 ; lie Jeaffreson's Trusts 
(1866), L. H. 2 Eq. 276 ; Herrick v. Franklin (1868), L. R. 
6 Eq. 593 ; Prescott v. Barker (1874), 9 Ch. App. 174 ; 
Olivant v. Wright (1878), 9 Ch. D. 640 ; Studd v. Cook 
(1883), 8 App, Cas. 577 ; lie Brooke, Brooke v. Brooke, 
[1894] 1 Ch. 43 ; Re Lowiuan, Devenish v. Pester, [1895] 

2 Ch. 348 ; Re Taylor, Taylor v. Tweedio. [1923] 1 Ch. 99 ; 
tfentd. Wainman v. Field (1854), Kay, 507. 

9753. .] — Devise of a term to A. for life, 

remainder to such children as testator shall leave 
at his death ; So if all his children die without 
leaving issue, then to B. The children die without 
leaving any issue at the time of their death ; this 
a good devise over to B. — Atkinson v. Hutchin- 
son (1734), 3 P. Wms. 258 ; 2 Eq. Cas. Abr. 294 ; 
24 E. R. 1053, L. C. 


Annotations: — Distd. Sabbarton v. Sab barton (1734), Cas. 
temp. Talb. 55. Consd. Beauclerk v. Dormer (1742), 2 
Atk. 308 ; Exel v. Wallace (1751), 2 Ves. Sen. 117 ; 
Chandless v. Price (1796), 3 Ves. 99 ; O’Mahoney v. 
Burdett (1874), L. R. 7 H. L. 388. Refd. Sheppard v. 
Lessingham (1751), Ainb. 122 ; Koiley v. Fowler (1768), 
Wilm. 298 ; Bigge v. Hensley (1783), 1 Bro. C. C. 187 ; 
Lyon v. Mitchell (1816), 1 Madd. 467. 

9754 . .] — Sabbarton v. Sabbarton, No. 

9101, ante. 


9755. 


— (1) No limitation over of a 


personal thing can be admitted after a dying 
without issue generally ; but if this is confined 
within a life or lives in being, or within ten months, 
or the birth of a child, or in case of the death of 
such child before the age of twenty-one, or if 
limited on a contingency to a person who never 
takes, the limitation is good. In this present 
case it is very clear that the words are restrained 
to legitimate children . . . dying without issue 
living at their deaths : The words are, If no 
legitimate son, etc., shall live to leave any child 
behind them, in such case of their dying thus 
without leaving any issue behind them, I will So 
direct, etc., in short few cases are so restrictive ; 
the first words spoke of his immediate issue, the 
subsequent are extended to more remote issue, 
but still are restrained to the case of dying thus, 
etc., so that no words can be more restrictive 
(Lord Hardwicke, C.). 

(2) Though real & personal estates are joined 
in a devise yet the same words may be taken in a 
different sense, with regard to the different estates, 
to support the intention of the party. — Sheffield 
v. Orrery (Lord) (1745), 3 Atk. 282 ; 20 E. R. 
965, L. O. 

Annotations : — As to (1) Consd. Lethieullier v. Tracy (1754), 
3 Atk. 774 ; Webb v. Grace (1848), 2 Ph. 701. Difltd. 
Meeds v. Wood (1854), 19 Beav. 215. Refd. Thellusson 
v . Woodford (1805), 1 Bos. & P. N. R. 367 ; Browne v. 
Hammond (1858), John. 210 ; Walpole v. Laslftt (1862), 
1 New Rep. 180 ; Underhill v. Roden (1876), 45 L, J. Ch. 


266 L % Hewetfc, Eldrldge v. lies, [19181 1 Ch. 458. As to 

(2) Apld. Doc d. Chattaway v. Smith (1810), 5 M. 8c S. 

126. Consd. Doo d. Cadogan v. Ewart (1838), 7 Ad. & El. 

630, 

9756. .] — A. H. by her will says I give to 

my nieces F. L. & A. F, each one half of the produce 
of bank stock, So to their issue, So if either shall 
happen to die before the legacy became due to her, 
& leave no issue, the share of her so dying shall go 
to the survivor. F. L. died before testatrix, 
leaving a son, who has brought his bill for a moiety 
of the produce of the bank stock. The words 
leave no issue confine it to F. L.’s leaving no issue 
at the time of her death, & are relative to any 
child the legatee might have at her death, So 
therefore a moiety of the produce of the bank 
stock was decreed to the son of F. L. 

The word issue is capable of three senses. In 
one sense as a word of description to take in joint 
tenancy, in another as a word of limitation, & in 
a third as a description of the person in remainder 
(Lord Hardwicke, 0.). — Lampley v . Blower 
(1746), 3 Atk. 390 ; 20 E. R. 1028, L. C. 
Annotation: — Consd. Lyon v. Mitchell (1816), 1 Madd. 467. 

9757 . .] — Testator devises leasehold 

premises to his exor., after payment of certain 
sums to pay the rents to A., for life, So then that his 
natural daughter should have same for her life ; 
So in case she should die, leaving no lawful issue, 
he bequeathed the premises to his exors., to be 
sold for the purposes of the will : — Held : the 
devise over the exors. not too remote. 

I think I am bound by the authorities to put a 
construction on the words “ leaving no issue/ * 
agreeing with testator’s intention, expressed by 
those words in their popular acceptation (Lord 
Northington, 0.). — Taylor v. Clarke (1703), 2 
Eden, 202 ; 28 E. R. 875, L. 0. 

9758 . .] — Where a man gives his estate to 

his wife, so long as she shall remain unmarried, 
but if she marries, then to his daughter, So in case 
the daughter should die without leaving issue, 
then to J. The daughter died without issue in 
the mother’s lifetime, who still remained a widow : 
— Held : the reversionary interest belonged to J. 
upon the death of the daughter without issue then 
living. — Gordon v. Adolphus (1709), 3 Bro. Pari. 
Cas. 300 ; 1 E. R. 1335, H. L. 

Annotations :— Distd. Pile v. Salter (1832). 5 Sim. 41J. 

Refd. Wobb r. Graco (1848), 2 Ph. 701 ; Meeds r. Wood 

(1854), 19 Beav. 215 ; lie Hewetfc, Eldrldge v. lies, [191 8 J 

1 Ch. 458. 

9759 . .j — Denn d. Geering v. Shenton 

(1776), 1 Cowp. 410 ; 2 Chit. 002 ; 98 E. R. 1158. 

Annotation : — Consd. Doc d. Cadogan v. Ewart (1838), 7 

Ad. & El. 636. 

9780. .J — Testator bequeathed £5,500 stock 

to trustees upon trust, to pay the dividends to his 
son for life, & in case he should marry any woman 
with a fortune of £1,000 that the stock should be 
settled on her, So the issue of such marriage ; & 
in case of his son’s death, leaving no issue of his 
body lawfully begotten, he gave the stock over to 
various persons ; <fc, finally, he bequeathed the 
residue to A. : Testator’s son married a woman 
who had not a thousand pounds fortune, & died 
leaving issue ; — Held : the issue of the son did not 
take any interest under the bequest. — Greene v. 
Ward (1826), 1 Russ. 262 ; 4 L. J. O. S. Ch. 99 ; 
38 E. R. 102. 

Annotations : — Consd. Cooper v. Pitcher (1846), 16 L. J. Ch. 

24 ; Pride v. Fooks (1858), 3 De G. & J. 252. Apld. Re 

Hayton’s Trusts (1864), 4 New Rep. 55 ; Re 

Trusts (1890), 45 Cb. D. 299. 

9761. -.] — Testator devises his estates in 

the county of Leicester to trustees, upon trust to 
sell same, So also his books So live So dead farming 
stock there, either together or in parcels, So to 
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apply the money arising therefrom in manner 
after-mentioned ; when he subsequently directs 
the application of the fund, he speaks of it as “ the 
moneys to arise from the sale of my Leicestershire 
estate ” ; these words denote the whole fund, & 
include the moneys arising from the sale of the 
books & stock, as well as the moneys arising from 
the sale of the estates. Testator gave one-fifth of 
the yearly interest of a fund to M., two-fifths to 
J., & two-fifths to C. ; if M. died without issue, 
the interest of her share was to be paid to J. & C. 
during their respective lives, if they were both 
alive, or, to the survivor, if only one of them were 
alive ; if C. left issue, they were to be entitled to 
the principal moneys, of which the interest had 
been given to their father ; if C. died without 
issue in the lifetime of J., all benefit of the bequest 
to C. was to go to J. ; if J., without having been 
in possession of the family estate for a certain 
time, left issue other than an only son, such issue 
were to be entitled to all the principal moneys, the 
interest whereof J. might be entitled to as afore- 
said ; if J. died without leaving such issue or after 
having been in possession of the family estate for 
a certain time, all benefit of the bequest to J. was 
to go to C. if then living ; & if both C. & J. died 
without leaving any lawful issue to be entitled as 
aforesaid to the bequest, the fund was to go as 
the survivor of them should appoint ; M. died 
without issue, in the lifetime of J. & C. ; then J. 
died, leaving a daughter, & without having been 
in possession of the family estate ; and afterwards 
C. died without issue : — Held : the whole fund 
belonged to the daughter of J. — Newburgh 
(Earl) v. Eyre (1828), 4 Russ. 454 ; 6 L. J. O. S. 
Ch. 153 ; 38 E. R. 870. 

Annotation: — Refd. Doo d. Nesmyth v. Knowls (1830), 1 

B. & Ad. 324. 

9702 . .] — Testator bequeathed property to 

his wife for life, & after her death, for all testator’s 
children who might be then living, in equal shares, 
& among the survivors of them, in case of the 
death of any of them in the life of the wife without 
leaving issue ; & there was a proviso, that in case 
any of the children should die in the life of the 
wife, <fe should have left issue, such issue should 
take the share which the parent would have taken 
if then living : — Held : the issue of a child of 
testator, who was alive at the date of the will, 
but died in the lifetime of testator, was entitled 
to a share of the trust fund. — Smith v. Smith 
(1837), 8 Sim. 353 ; 6 L. J. Ch. 175 ; 59 E. R. 140. 

Annotations : — Apld. Kins: r. Oleavcland (No. 1) (1858), 26 

Beav. 26. Consd. Be Potter’s Trust (I860). L. It. 8 Eq. 

52 ; Be Hannam, Haddelscy r. Hannam, [1897] 2 Cb. 39. 

Refd. Ex p. Hunter (1839), 3 Y. & O. Ex. 610 ; Jarvis v. 

Pond (1839), 9 Sim. 549 ; Gray v. Garraan (1843), 2 Hare, 

268 ; Manning' v. Chambers (1847), 1 Do G. & 8m. 282 ; 

Be Thompson’s Trusts (1854), 2 Eq. Itcp. 236. 

9763 . — Bequest of residue to A. for his 
life, & his heirs male after him ; & if he should not 
leave any son, then to go to B. & his heirs male. 
Upon the death of A. without leaving male issue, 
the limitation to B. takes effect. — Mansell v. 
Grove (1843), 2 Y. & 0. Ch. Cas. 484 ; 1 L. T. O. S. 
410 ; 7 Jur. 066 ; 63 E. R. 217. 

9764 . .] — Testator bequeathed a leasehold 

estate to his son Charles ; & directed that, if his 
son should die without issue, the leasehold estate 
should be considered as part of his residuary 
estate, & be divided amongst the cliildren of his 
three daughters, Isabella, Matilda <fc Mary, os 
thereinafter mentioned. He gave the residue of 
his estate, to trustees, in trust for his son & three 
daughters, or such of them a« should be living at 


the death of his wife, equally, during their lives ; 
& he directed that, after their deaths, the whole of 
the residue, should be divided amongst all the 
children of his said son & daughters, in equal parts, 
shares & proportions ; &, in case any of his said 
son & daughters, should die without leaving 
issue, that the share of him, her or them so dying 
should be divided amongst the survivor or survivors 
of his children & their issue, in the like equal parts 
shares & proportions. Isabella died in the life- 
time of testator’s widow, leaving cliildren, Mary 
died after the widow, leaving children. Then 
Charles died without issue. Matilda was still 
living, & had clrildren : — Held : Isabella’s children 
were entitled to one-fourth of the residue notwith- 
standing their mother died before the widow ; 
Mary’s children were entitled to another fourth ; 
& Matilda was entitled to another fourth, for her 
life, with remainder to her children ; & as Charles 
had died without issue, the remaining fourth was 
divisible into three parts, <fc one of those parts 
belonged to Isabella’s children, another, to Mary’s 
children, & the remaining part to Matilda for life, 
with remainder to her cliildren. — Hawkins v . 
Hamerton (1848), 16 Sim. 410 ; 13 Jur. 2 ; 60 
E. R. 933. 

Annotations : — Distd. Be Corbett’s Trusts (1860), John. 
591. Apld. Hodge v. Foot (1865), 34 Bcav. 349. Contd. 
Be Arnold’s Trusts (1870), L. R. 10 Eq. 252 ; Harrison 
v. Harrison, [1901] 2 Ch. 136. Difftd. Auger v. Beaudry. 
[1920] A. C. 1010. Reid. Be Keep’s Will (1863), 32 Beav. 
122. 

9765. -.] — Testatrix by her will gave £500 to 
each of her two nieces to be settled as she should 
thereinafter describe, & directed that the provision 
therein made for her nieces should not bo subject 
to the control of any husbands they might marry, 
but should remain vested in her exors. in trust 
until a proper settlement was made. By a codicil 
she directed that if either of her nieces should 
die without leaving issue, the legacy given to her 
should devolve to the other niece & her children, 
with a gift over if both should die without issue : — 
Held : this was an executory trust, & the nieces 
took life interests with remainder to their children 
& cross-remainders between them. — Holloway v. 
Collier (1853), 1 W. R. 266. 

9766. .] — Testatrix, by her will, gave her 

residuary estate to trustees to invest & pay the 
dividends to A. for life ; & after his decease, in 
case he should leave a child or children, in trust for 
all & every such child or children equally at twenty- 
one, the share of each such child to be considered 
a vested interest in him or her ; &, in case A. 
should leave no such child or children, the will 
contained a gift over to third parties. A. had one 
child, H., who attained twenty-one, & died in his 
father’s lifetime, leaving a widow & child surviving 
him. On a suit by the widow of H. claiming, as 
his administratrix, that he was absolutely entitled 
to the fund : — Held : the persons claiming under 
the gift over were entitled. — Bythesea v. Bythe- 
sea (1854), 23 L. J. Ch. 1004 ; 24 L. T. O. S. 17 ; 
2 W. R. 677, L. C. & L. J. 

Annotations: — Contd. Young v. Tumor (1861), 1 B. & S. 
550. Distd. White v. Hill (1807), L. R. 4 Eq. 265. Consd. 
Be Orlebar’s Settlmt. Trusts (1875), L. R. 20 Eq. 711. 
Reid. Richards v. Davies (1862), 13 C. B. N. S. 09 ; Bryden 
v. Willett (1869), L. R. 7 Eq. 472 ; Be Watson’s Trusts 
(1870), L. R. 10 Eq. 36 ; Jeyos v. Savage (1875), 23 W. R. 
764 : Be Meroeron’s Trusts, Davies v. Mecerou (1876), 4 
Ch. D. 182. 

9767. “ Without issue 99 construed as 

“ without leaving issue.”] — Devise of bank stock 
to daughter for life, remainder to such child or 
children of her as should be living at her death ; 
<fc if she should not leave any chud, or if all the 
children die without issue, then to J. The 
daughter had a son born at the time of making the 
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will * — Held : words without issue were to be 
construed, without leaving issue, & the remainder 
over to J . was a good remainder, & not too remote. 
— Sheppard v. Lessingham (1751), Amb. 122; 
27 E. R. 80, L. 0. 

Annotations : — Contd.- Keiley v. Fowler (1768), Wllm. 298 ; 
Kirkpatrick v. Kilnatriok (1807), 13 Ves. 476 ; Greenway 
(I860), 1 Gifl. 131. Reid. Radley v. Lees 
(1841), 3 Soott, N. R. 065. 


< 7 . Realty . 

See Wills Act, 1837 (c. 20), s. 29. 

9768. Whether construed as indefinite failure.] — 

Forth v . Chapman, No. 9752, ante . 

9769. .] — Denn d. Geering v. Shenton 

(1770), 2 Chit. 002 ; 1 Cowp. 410 ; 98 E. R. 1158. 

Annotation : — Consd. Doe d. Cadogan v. Ewart (1838), 7 
Ad. & El. 636. 

9770. -.] — Under a devise to T. & his heirs 

for ever &, in case he should depart this life & 
leave no issue, then to E. & S, or the survivor or 
survivors of them, share & share alike, tho devise 
to E. & S. is a good executory devise. 

On looking through the whole of this will, we 
have no doubt but that testator meant that the 
dying without issue, was confined to a failure of 
issue at the death of the first taker (Lord Kenyon, 
C.J.). — Roe d. Sheers v. Jeffery (1798), 7 Term 
Rep. 589 ; 101 E. H. 1147. 


Annotations : — Distd. Wood v. Baron (1801), 1 East, 259 ; 
Consd. Barlow v. Salter (1810), 17 Ves. 4 79. Apld. Doc 
d. Smith t\ Webber (1818), 1 B. & Aid. 713. Distd. Doe 
d. Jones u. Owous (1830), 1 B. & Ad. 318. Expld. Camp- 
bell v. Harding (1831), 2 Hues. A M. 390. Dbtd. Doe d. 
Cadogan v. Ewart (1838), 7 Ad. & El. 636. Diatd. Doe d. 
Todd v. Duosbury (1841), 8 M. & W. 514 ; Butt v. Thomas 
(1855), 11 Exch. 235. Dbtd. Feakcs v. Standley (1857). 
if 485. Diatd. Stuart v. Cockerell (1869), L. It. 7 

Eq. 363 ; i islier v. Webster (1872), L. R. 14 Eq. 283. 
Refd. Bainford v. Lord (1854), 14 C. B. 708 ; Parker v. 
Birks (1854), 1 K.& J. 156 ; Ormsby v. Anderson (1866), 
14 W. R. 379 ; Uatonby r. Morgan (1876), 45 L. J. Q. B. 
o i) 7* 


9771. .]— -A devise of a messuage & land 

to R. for the term only of his natural life, & after 
his decease to the issue of R. as tenants in common ; 
but in case R. shall die without leaving issue, 
then a devise of the same to E. in fee ; gives to R. 
an estate-tail in order to effectuate the general 
intent, & cross remainders cannot be implied 
between the issue of R. 

The general intent was, that all his issue should 
inherit the entire estate before it went over 
(Lord Kenyon, C.J.). — Doe d. Cock v. Cooper 
(1801), 1 East, 229 ; 102 E. R. 89. 

Annotations : — Apld. Pierson r. Vickers (1804), 5 East, 
o48. Distd. Doe d. Tooloy u. Gunniss (1812), 4 Taunt. 


313 ; Doe d. Wright v. Jesson (1816), 5 M. & S. 95 (gee 

2 Bli. X). Apld. Doe d. Cole v. Goldsmith (1810), 2 Marsh. 

517. Consd. Doe d. Atkinson t>. Featherstone (1831), 1 

B. & Ad. 944. Apld. Heather v. Winder (1835), 5 L. J. Oh. 

41. Distd. Harrison v. Harrison (1844), 7 Man. & G. 938. 

Expld. Slater v. Dangerfleld (1846), 15 M. & W. 203. 

Consd. Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823. 

Distd. Allgood v . Blake (1872), L. R. 7 Exch. 339. Retd. 

Roe d. Clemett v. Briggs (1812), 16 East, 406 ; Gretton v. 

Haward (1815), 2 Marsh. 9, 

9772. .] — Under a devise of lands to testa- 
tor’s son & his heirs for ever ; as to part of the 
lands, upon condition that he should pay to 
testator’s daughter £12 a-year till she came of age, 
& then pay her £300 ; & in default of payment, 
that she should enter upon & enjoy the part to her 
& her heirs for ever & in case his son & daughter 
both died without leaving any child or issue, he 
devised the reversion & inheritance of all the lands 
to another : — Held : the devise over was not an 
executory devise, but a remainder limited after 
successive estates tail of the son & also of the 
daughter by implication ; the intent being appa- 
rent that the devise over should not take effect till 
after the failure of the issue of the son & daughter, 
& it should then take effect, & this being the only 
construction which would give effect to such intent 
consistently with the whole of the will taken 
together. — Tenny d. Agar v. Agar (1810), 12 
East, 253 ; 104 E. R. 99. 

Annotations: — Consd. Doe d. Cadogan v. Ewart (1838), 7 

Ad. & El. 636. Apld. Peyton v. Hughes (1842), 7 Jur. 

311. 

9773. ,] — Devise to M., her heirs, etc., for 

ever ; <fe in case M. shall happen to die & leave no 
child or children, then to B. jfc her heirs for ever, 
paying the sum of £1,000 to tho exor. or exors. of 
M., or to such person as M. by her will shall 
appoint : — Held : the words “ child or children ” 
were here synonymous with “ issue,” <fc this was 
not the devise of an estate tail to M., but of an 
estate in fee to M. with a good executory devise 
over to B. in case M. died leaving no issue living 
at her death. 

The payment of £1,000 in the present case is 
equally strong in that respect, it being a personal 
provision & being to be made to a person or 
persons appointed by M. in her will, the event 
contemplated by testatrix, seems to have been 
approximate & not a remote event, namely, a 
failure of children or issue at M’s death & not an 
indefinite failure of issue, which might happen at 
any remote period, & M. never having had any child, 
the event has happened on which those two tene- 
ments were given over (per Cur.). — Doe d. Smith 


PART XVI. SECT. 23, SUB-SECT. 3. 

— C. 


9768 1. Whether construed as indeflni 
failure .] — Neville v. Neville (1903 
3 S. R. N. 8. W. 378 ; 20 N. 8. ’W 
W. N. 145.— AUS. 


976811. .] — lie Abbott 

1 Tas. L. R. 18.— AUS. 


(1905), 


9768 111. .] — The general rule of 

construction that in a devise to A. 
with a gift over if he shall die without 
o living lawful issue the gift over takes 
effect in the event of his dying at any 
time without leaving lawful issue, 
should not be departed from unloss 
the oontext affords reasonable grounds 
for so doing . — Re Gleeson, Gleeson 
v. Gleeson, [1910] V. L. R. 181.— AUS. 

A 9768 Iv. .] — Forsyth v. Galt, 

21 C. P. 408 ; 22 C. P. 115.— CAN, 

9768 V. .] — CRAWFORD v. Brod- 

DY (1896), 20 S. C. R. 345.— CAN. 

, 9768 vl. .] — Sisson v. Ellis, 19 

U. C. Ii. 559.— CAN. 

9768 vii. .] — Re Brown & Camp- 

bell (1898), 29 O. R. 402.— CAN. 

9768 viii, .] — Re Winsnes 


(Alta.), [1924] 2 W. W. R. 561.— CAN. 

9768 ix. .] — TYRwnrr v. Dew* 

son, 28 Gr. 112.— CAN. 

9768 x. .] — Yanluvbn v. Alli- 
son, 21 C. L. T. 468 ; 2 O. L. R. 198.— 
CAN* 

9768xi. .]— Upton v . Hard- 

man (1874), 9 I. R. Eq. 157.— IR. 

9768 xii. .] — Croly t’. Cboly 

(1825), Batt. 1, 2.— IR. 

9768 xiii. .] — Dodds v. Dodds 

(1860), 11 I. Ch. R. 374 ; 13 Ir. Jur. 
75.— IR. 

9768 xiv. .] — Weldon v. Wel- 

don, [1011] 1 I. R. 177, 184.— IR. 

9768 xv. .] — Re Conbay’s Es- 

tate, [1916] 1 I, R. 51.— IR. 

9768 xvi. .} — Re O’Hare, Mad- 

den v. M 4 Givkrn, [1918] 1 I. R. 160. 

— IR. 

9768 xvii. .] — Foley v. Irwin 

(1814), 2 Ball & B. 435.— IR. 

9768 xvlii. .] — Fay v. Fay (1880), 

5 L. R. Ir. 274.— IR. 

9768 xlx. . ] — Gwynne r. BERRY 

(1875), I. R. 9 C. L. 494.— IR. 


9768 xx. .] — A testator devised 

the landB in question to trustees, to the 
use of A. for life, remainder to tho use of 
tho first & other sons of A., & in default 
of such issue, over : — Held : that the 
words in default of such issue did not 
operate to enlarge by implication A/s 
life estate. — Purcell v . Purcell 
( 1840), 2 Dr. & War. 219, n.— IR. 

9768 xxi. .] — Manning v, Moore 

(1832), Alo. & N. 96.— IR. 

9768 xxii. .] — Lkf. v, Flinn 

(1833), Ale. & N. 418.— IR. 

9768 xxiii. . ] — Re Chinkery *8 

Estate (1877), 1 L. R. Ir. 296. — IR. 

9768 xxiv. .]— M 4 Kay v. M‘Al- 

LISTER (1912), 40 I. L. T. 88. — IR. 

9768 xxv. ,} — Archbold v. Aus- 

tin Gourlay (1880), 5 L. R. Ir. 214. — 
IR. 

n. Declaration that on death of 
disponee without mate issue survived by 
B., testator's daughter dt heir-at-law, 
estate should “ revert ” to B. — Whether 
clause of return effectual to prevent 
gratuitous catenation by disponee.}— 
Robertson v, Hay-Boyd, [1927] S. O. 
190.— SCOT. 
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v . Webber (1818), 1 B. & Aid. 713 ; 100 E. R. 
202. 

Annotations : — Distd. Do© d. Jones v. Owens (1830), 1 B. & 
Ad. 318 ; Doe d. Todd v. Duesbury (1841). 8 M. & W. 514. 
Gonad. Doe d. Blesard v. Simpson (1842), 3 Man. Sc Q. 
929 ; Mathews v. Gardiner (1853), 17 Beav. 254 ; Parker 
v . Birks (1854), 1 K. & J. 156 ; Blinston v . Warburton 
(1856), 2 K. & J. 400. Distd. Feakes v. Standley (1857), 
24 Bear. 485. Refd. Kanelagh v. Ranelagh (1834), 2 
My. Sc K. 441. 

9774. .] — Devise of freehold estates to a 

trustee in trust to permit A suffer the devisor’s 
six children, viz. A., B., 0., D., E., A F. (B. being a 
daughter, A the other five, sons), to receive A take 
one-sixth part each of the rents, issues A profits 
of the estates during their life A lives ; A after 
their respective deceases, in further trust, to permit 
the child or children of such of his sons or 
daughter so dying, to receive the rents, issues A 
profits of such share of the child so dying, in equal 
shares A proportions ; A so in like manner from 
children to children ; A devisor also willed, that in 
case either of his children should die without 
leaving issue, the rents, issues, A profits belonging 
to the child so dying should go to A be received by 
the survivor or survivors. A., C., D., A E., four 
of testator’s sons, died without issue, A B., the 
daughter, also died, leaving one son A three 
daughters : — Held : devisor’s children took estates 
tail ; A upon the death of A., C., D., A E., their 
shares accrued to F. as survivor ; A B.’s son was 
only entitled to one-sixth part of the rents A pro- 
fits of the estates. — Wollen v. Andrewks (1824), 
2 Bing. 120 ; 9 Moore, C. P. 248 ; 2 L. J. O. S. C. P. 
145 ; 130 E. R. 253. 

Annotations : — Distd. Doe d. Gallini v. Gallini (1833), 5 
B. Sc Ad. 621. Refd. Doe d. Gallini v. Gallini (1835), 3 
Ad. Sc El. 340. 

9775. .] — Testator devised all his freeholds 

to trustees, A he subsequently devised some free- 
hold houses to A. to have A enjoy the same to the 
exclusion of her husband, for life, A, at her decease, 
the same to go to her lawful issue, share A share 
alike : but, if A. should depart this life without 
leaving lawful issue, then the said houses to go to 
the issue of W. : — Held : A. took an estate tail. 

Here is a devise to a parent for life, A, at her 
decease, the property is given to her issue, share A 
share alike, A if she depart this life without 
lawful issue, the property is given over . Now, as 
applied to freehold property, it is clearly estab- 
lished, that these expressions are to be construed 
as meaning a general indefinite failure of issue, 
which creates an estate tail in the parent (Lord 
Langdale, M.R.). — Heather v. Winder (1835), 
5 L. J. Ch. 41. 

Annotation : — Gonsd. Roddy v. Fitzgerald (1858), 6 H. L. Cas. 
823. 

9776. — Doe d. Todd v. Duesbury, No. 
0887, post. 

9777. — -.] — A. devised his copyhold A real 
estates to B. his heirs A assigns ; but, “ in case B. 
shall depart this life without leaving any issues of 
his body lawfully begotten, then living, or being 
no such issue A B. shall not have disposed A parted 
with his interest of, in, A to the copyhold estate,” 
then he devised the same unto A to the use of C., 
her heirs A assigns : — Held : the limitation over to 
C. was valid, A took effect on the death of B. 
without issue, A without having parted with his 
interest by surrender or by deed in his lifetime, A a 
testamentary disposition by [B.] was inoperative. 
— Doe d. Stevenson v . Glover (1845), 1 (J. B. 
448 ; 14 L. J. C. P. 109 ; 5 L. T. O. S. 54 j 9 Jur. 
403; 135 B. R. 615. 

Annotations : — Gonsd. Watkins v. Williams (1851), 3 Mac. A 


G. 622. Diftd. Ex p. Palmer (1852), 5 De G. & 8m. 649. 

Dbtd. Holmes v. Godson (1856), 8 De G. M. Sc G. 152 ; 

Sbaw v. Ford (1877), 7 Ch. D. 669. 

9778. .] — A devised to B. in trust to permit 

A suffer his wife 0. to receive A take the rents A 
profits for her own use for the term of her natural 
life ; A after her decease in trust for all A every 
such one or more of the child or children of C„ for 
such estate A interest as she should by deed or will 
appoint ; A in default of appointment, in trust for 
all A every the child A children of 0. A, if more 
than one, equally, A to their several A respective 
heirs, A in case C. should die without leaving issue 
as aforesaid, then t<? the heirs of 0. for ever : — Held : 
by “ issue,” testator must be taken to have meant 
“ children,” A consequently the limitation over was 
not too remote. 

The general rule of construction of wills, as 
established by a long course of decided cases is, that 
the words “ dying without leaving issue,” unless 
they are qualified A controlled by other words in 
the context, must be taken to refer to an indefinite 
failure of issue, A that any executory devise over 
which is made to depend on the general failure of 
issue, is void, on the ground of its being too 
remote (Tindal, C.J.). — Walker v. Petchell 
(1845), 1 C. B. 052 ; 14 L. J. O. P. 211 ; 5 L. T. 
O. S. 120 ; 135 E. R. 097. 

9779. j — Bamford v. Lord, No. 9792, post . 

9780. .] — Testator by a codicil, made before 

Jan. 1, 1838, which ho desired should be considered 
as annexed to A taken as part of his will, devised 
certain freehold land to P., to hold to P., her heirs 
A assigns for ever ; provided that in case she should 
depart this life without leaving lawful issue of her 
body, then he gave A devised the same in manner 
A form by him given A devised by his will. By 
his will he had devised the land to W. to hold to 
W., her heirs A assigns for ever; provided , never- 
theless, that in case W. should die without lawful 
issue living at the time of her decease, then the 
residue should go to and be possessed by P., her 
heirs A assigns for ever ; provided also, that in 
case W. A P. should both die without leaving issue 
lawfully born of their bodies, then the land should 
go to the daughters of R. A F., A their heirs : — 
Held : by the codicil P. took an estate tail. 

It was argued that, coupled with the words in 
the will, the devise to P. in the codicil was to be 
construed as giving her a fee simple with a con- 
ditional limitation over upon her dying without 
issue living at the time of her death . . . we do not 
feel ourselves at liberty to depart from the con- 
struction which has been long given to the words 
used in the codicil (Pollock, C.B.). — Biss v. 
Smith (1857), 2 H. A N. 105 ; 20 L. J. Ex. 295 ; 
157 E. It. 44. 

97gl. .] — Testator devised dwelling houses 

to trustees for the life of his niece M., upon trust 
to permit her to take the rents A profits of the same 
during her life ; from A immediately after the 
decease of his niece unto her issue, to be equally 
divided amongst them at their respective ages of 
twenty -one years or days of marriage, A to the 
heirs A assigns of such issue respectively ; A if any 
of such issue should be under the age of twenty -one 
years at the decease of his niece, he directed an 
equal share of the rents A profits to be appro- 
priated towards the education A maintenance of 
such issue as should not have attained the age of 
twenty-one at the decease of his niece ; A if his 
niece should die leaving only one child, then unto 
such only child, A his or her heirs, as soon as he or 
she should attain the age of twenty-one. But in 
case his niece should die without leaving any issue 
of her body at the time of her decease, or in oase 
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all such issue should die under the age of twenty- 
one years & unmarried, then to his brother’s 
children. M. married & had one daughter, who 
attained the age of twenty-one years, but died in 
the lifetime of M. unmarried : — Held : if an 
estate in fee in remainder vested in the daughter 
of M. upon her attaining the age of twenty-one 
years, such estate was divested upon her death 
in the lifetime of M. — Young v. Turner (1861), 
1 B. & S. 550 ; 30 L. J. Q. B. 208 ; 5 L. T. 56 ; 
8 Jur. 52 ; 121 E. R. 819. 

Aniwtations Con#d. Richards v. Davies (1862), 13 C. B. 

N. S. 69. Distd. White v. Hill (1867), L. R. 4 Eq. 265. 

Apprvd. He Hamlet, Stephen v. Cunningham (1888), 39 

Oh. D. 426. 

9782. -.] — Testator devised certain copy- 
holds of the manor of Knaresborough to his nephew 
John J. for life, remainder to James J., son of John 
J., & the heirs male of his body: ‘provided, 
always, that, in case James J. shall happen to 
depart this life without leaving issue male of his 
body lawfully begotten, him surviving, then I 
give & devise all my real estate from and after the 
decease of John J. or James J., which shall last 
happen, unto my nephew George J,, his heirs & 
assigns for ever ” : — Held : in the absence of a 
custom to entail within the manor of Knares- 
borough, the existence of which the evidence set 
out in the case was found to be insufficient to 
establish, testator’s nephew John J. took under the 
above devise an estate for life, & his grand-nephew 
James J. a fee simple conditional, & the devise over 
to testator’s nephew George J. was a good execu- 
tory devise. 

If upon the proper construction of this will, the 
devise over was not to take effect until after an 
indefinite failure of issue, the limitation could not 
be supported as an executory devise, by reason of 
its remoteness (Williams, J.). — Hardcastle v. 
Dennison (1861), 10 0. B. N. S. 606 ; 4 L. T. 707 ; 
142 E. R. 590. 

9783. .] — Jarman v. Vye, No. 9690, ante. 

9784. .] — Beauchant v. Usticke, [1880] 

W. N. 14. 

9785. .]• — Testator devised real estate to his 

son his heirs ; <te then declared that in case his 
son should die without leaving lawful issue, then 
& in such cose the estate should go to liis son’s 
next heir-at-law, to whom he gave & devised the 
same accordingly : — Held : the contingency of 
death without leaving issue was not confined to 
death in the lifetime of testator, but referred to 
death at any time ; & the gift over was repugnant 
& void ; & the devisee took an absolute estate 
in fee simple. — Re Parry & Dagos (1885), 31 Ch. 
D. 130 ; 55 L. J. Ch. 237 ; 54 L. T. 229 ; 34 W. R. 
353, 0. A. 

Annotation: — Reid. Evans v. Evans, [1892] 2 Ch. 173. 

“ Leaving no issue behind him.”]— 
If lands be devised to A. Ills heirs & assigns for 
ever, & if he die leaving no issue behind him, then 
over, the limitation over is good by way of 
executory devise. — Porter v. Bradley (1789), 3 
Term Rep. 143 ; 100 E. R. 500. 

Annotations: — Consd. Roo d. Sheers v . Jeffery (1798), 7 
Term Ilep. 589. Distd. Wood v. Baron (1801), 1 East, 
259. ConicL Crooke v. De Vandes (1803), 9 vos. 197 ; 
Tenny d. Agar v. Agar (1810), 12 East, 253. Apld. Doe d. 
Smith v. Webber (1818), 1 B. & Aid. 733. Dbtd. Doe d. 
Cadogan v. Ewart (1838), 7 Ad. & El. 636. Consd. Doe 
d. Todd v. Duesbury (1841), 8 M. & W. 514. Dbtd. Doe 
d. Blesard v. Simpson (1842), 3 Man. & G. 929 ; Feakes 
v. Standley (1857). 24 Beav. 485. Refd. Doe d. Jones v. 
Owens (1830), 1 B. & Ad. 318 ; Campbell v. Harding 


(1831), 2 Russ. & M. 390 : Cole v. Goble (1853), 22 L. J. 

C. P. 148 ; Edwards v. Tuck (1853), 22 L. J. Ch. 523 ; 

Bamford v. Lord (1854), 14 C. B. 708. 

9787. Words of limitation superadded.] — 

Death, without leaving issue, is as to real estate a 
general failure of issue, & is not restrained to issue 
living at death by words of limitation super- 
added to issue of tenant for life. — Franklin v. 
Lay (1820), 8 Madd. 258 ; 2 Bli. 59, n. ; 56 E. R. 
1089. 

A nnotation : — Apld. Wollen v. Andrewes (1824), 2 Bing. 126. 

D. Personalty and Realty in Same Gift. 

See Wills Act, 1837 (c. 26), s. 29. 

9788. Whether construed according to subject- 

matter.] — F orth v. Chapman, No. 9752, ante. 

9789. .] — Sheffield v. Orrery (Lord), 

No. 9755, ante. 

9790. .] — Denn d. Geertng v. Shenton 

(1776), 1 Cowp. 410 ; 2 Chit. 662 ; 98 E. R. 1158. 

Annotation: — Consd. Doe d. Cadogan v. Ewart (1838), 7 

Ad. & El. 636. 

9791. .] — Doe d. Cadogan v. Ewart (1838), 

7 Ad. & El. 630 ; 3 Nev. & P. K. B. 197 ; 1 Will. 
Woll. & H. 246 ; 7 L. J. Q. B. 177 ; 112 E. R. 
6 09. 

Annotations: — Refd. Doe d. Davies v. Davies (1841), 1 

Q. B. 430 ; Doe d. Blesard v. Simpson (1842), 3 Man. & G. 

929 ; Watson v. Pearson (1848), 2 Exch. 581 ; Gee v. 

Manchester Corpn. (1852), 17 Q. B. 737 ; Bamford v. 

Lord (1854), 14 C. B. 708 ; Ward v. Burbury (1854), 18 

Beav. 190 ; Collier o. M‘Beau (1865), 34 Beav. 426. 

9792. — .] — Testator gave & devised certain 

freeholds & leaseholds to liis son J., his heirs or 
assigns for ever, or according to the nature or 
tenure thereof ; provided that, in case of the 
decease of J., without leaving lawful issue, then 
he gave & devised the same to his son W., to hold 
the same to him, his heirs & assigns for ever, or 
according to the nature or tenure thereof. He 
then gave & devised other property of the like 
description to his son W., with a similar proviso 
in favour of J., in the event of W.’s dying without 
leaving lawful issue : — Held : the circumstance of 
the gift comprising leasehold as well as freehold, 
did not alter the settled construction of the words 
“ dying without leaving lawful issue,” as applied 
to the realty ; &, consequently, testator’s two sons 
took estates tail in the freeholds respectively 
devised to them, with cross-remainders in tail 
between them. 

It is notorious, as a rule of construction, that 
the words “ dying without lawful issue” have a 
different meaning as applied to real & personal 
property (Jarvis, C.J.). — Bamford v. Lord 
(1854), 14 C. B. 708 ; 139 E. R. 291 ; sub nom. 
Bamford v. Chadwick, 2 C. L. R. 1757 j 23 
L. J. C. P. 172 ; 1 Jur. N. S. 139 ; 2 W. R. 531. 

9793. .] — By the first clause of the will of a 

Hindoo testator devised all his real & personal 
estate to his five sons. By a subsequent clause 
testator provided as follows : “ But should per- 
adventure any among my said five sons die, not 
leaving any son from his loins, nor any son’s son, 
in that event neither his widow nor his daughter, 
nor his daughter’s son, nor any of them, will get 
any share out of the share that he has obtained 
of the immovables & movables of my said 
estate. In that event of the said property, such 
of my sons & my sons’ sons as shall then be alive, 
they will receive that wealth according to their 
respective shares. If any one acts repugnant to 
this, it is inadmissible. However, if my soilless 


PART XVI. SECT. 23, SUB-SECT. 3. 

— D. 

9788 1, Whether construed according to 
svbiect-maUtr, ] — Rt Anderson, Ander- 


son v. Kilnkr, [1927] V. L. R. 279 ; 48 

A. L. T. 109 ; [1927 J Argus L. R. 146. 
— AUS. 

978811. .1 — He Finlayson, 5 

B. C. R. 517. — CAN. 


9788 ill. .1— Re Cote (1919), 46 

O. L. R. 4 ; 16 O. W. N. 304.— CAN. 

9788 iv. .) — Colts man v. Colts - 

MAN (1865), 17 I. C. L. R. 692.— IR. 
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Wills. 


Sect. 23. — Limitations on failure of issue : Sub-sect 
3, D.; sub-sect . 4, A. (a).] 

son shall leave a widow, in that event she will only 
receive co.’s rupees ten thousand for her food Sc 
raiment ” : — Held : by the words “ not leaving 
any son from his loins, nor any son’s son ” : 
testator meant, not an indefinite failure of male 
issue, but a failure of male issue of any of his sons 
at the time of the death of that son. — -S reemtutty 
SOORJEEMONEY DO 8 SKE V . DENOBUNDOO MULLICK 
(1862), 9 Moo. Ind. App. 123 ; 8 Jur. N. S. 305 ; 
19 E. R. 688, P. C. 

Annotations : — Mentd. Bai Motlvahoo v. Bal Mamoobai 
(1897), 13 T. L. R. 307 : Lalit Mohun Singh Hoy v. 
Chukkun Lai Roy, Bepiu Mohun Singh Hoy v. Chukkun 
Lai Hoy, Priaipbada Hoy v. Chukkun Lai Hoy (1897), 13 
T. L. R. 356. 


Sub-sect. 4. — Reference to Tssue Taking 
Under Prior Gift. 

A. “ Such ” or Equivalent Word of Reference. 
(a) Prior Limitation in Tail . 

See Wills Act, 1837 (c. 26), s. 29. 

9794. Whether construed as indefinite failure — 
“Such issue."] — Brooks v. Taylor (1729), Mos. 
188 ; 2 Eq. Cas. Abr. 367 ; 25 E. R. 341, L. 0. 

Annotations: — Consd. Greenwood r. Verdon (1854), 3 Eq. 

Rep. 181. Refd. Clare v. Clare (1734), Cas. temp. Talb. 21. 

9795 . .] — Stanley v. Baker (1585), 

Moore, K. B. 220 ; 72 E. R. 542. 

Annotations : — Refd. Oates d. Hatterlcy v. Jackson (1742), 

2 Stra. 1172 ; Congreve v. CongTcvo (1781), 1 Bro. C. C. 

530. 

9796. .] — Fountain v . Gooch (1678), 

2 Eq. Cas. Abr. 306 ; 22 E. R. 258. 

9797. .] — A. devises lands to his 

eldest son for life, remainder to the heirs male of 
his body lawfully begotten ; remainder to the 
youngest son in like manner ; remainder to any 
after-born son of testator’s for life ; remainder to 
the heirs male of the body of such after-born son ; 
& for want of such issue, to his brother T. for life, 
with remainder to the heirs male of his body. 
Testator was on liis death bed at the time of 
making his will, & died in about three weeks 
afterwards. The younger son, however, died 
before him, & the eldest enjoyed the estate, but 
died without issue, & without having barred the 
entail. Upon a question, whether the limitation 
over to testator’s brother, ought not to be con- 
sidered as depending upon a general failure of 
issue, Sc consequently too remote : — Held : a 
remainder after estates tail was vested in the 
brother, & testator had not the event of a second 
marriage in his contemplation. — J ones v. Morgan 
( 1774), 3 Bro. Pari. Cas. 323 ; 1 E. R. 1346, L. C. 

Annotation: — Consd. Lytton v. Lytton (1793), 4 Bro. C. C. 

441. 

9798 . — .] — A devise to S., the son of 

T., for life ; remainder to trustees, etc. ; remainder 
to the first Sc other sons of the body of 8 . & the 
heirs male of their respective bodies ; Sc for 
default of such issue, to the use of all & every the 
daughters of the body of T. begotten or to be 
begotten ; Sc for default of such issue, to the right 
heirs of T. for ever. T. died leaving issue S. Sc 
two daughters : — Held; the daughters took only 
estates for their lives. 

Here the words are “ for default of such issue ” 
which can only mean the issue mentioned before 
(Lord Mansfield, C.J.). — Denne d. Briddon v. 


Page (1783), 1 1 East, 603, n. ; 1 Bos. & P. 261, n. ; 
3 Doug. K. B. 294 ; 103 E. R. 1339. 

Annotations : — Consd. Keene d. Pinnook v, Dickson (1783), 
1 Bos. & P. 254, n. Dbtd. Dacro v. Doe d. Dacre (1799), 
8 Term Rep. 112. Consd. Goodright d. Lloyd v. Jones 
(1815), 4 M. & S. 88. Refd. Doe d. Comberbaoh v. Perryn 
(1789). 3 Term Hep. 484 ; Hay v. Coventry (1789), 3 
Term Hep. 83 ; Foster v. Romney (1809), 11 East, 594 ; 
Miller v. Travers (1832), 8 Bing. 244 ; Doe d. Harris t>. 
Taylor (1847), 9 L. T. O. S. 218; Brldger v. Ramsey 
(1853), 10 Hare, 320 ; Re Arnold Estate (1863), 33 Beav. 
163. 


9799 . 


-.] — Devise to G. for life ; re- 


mainder to trustees, to preserve, etc. ; remainder 
to the first son of G. Sc the heirs of the body of such 
first son ; remainder to the other sons in like 
manner ; Sc for want of such issue male, then to 
the use of all Sc every the daughter & daughters of 
G. ; & for default of such issue, to R., Sc the heirs 
of his body, he taking testator’s name. G. had 
only one son, who died without issue, Sc two 
daughters, who were the heirs-at-law of testator : — 
Held : the words “ for default of such issue male ” 
rendered the subsequent devises contingent on 
there being no son of G., & there having been a 
son, who died, the devisees over were void, & the 
daughters took, as heirs, in fee. — Keene d. 
Pinnock v. Dickson (1783), 3 Doug. K. B. 312 ; 
1 Bos. & P. 254, n. ; 99 E. R. 671. 

Annotations : — Apld. Doe d. Comberbaoh v. Perryn (1789), 

3 Term Hep. 484. Consd. Doe d. Dacre v. Dacre (1798), 

1 Bos. & P. 250 ; Goodright d. Lloyd v. Jones (1815), 4 

M. & S. 88 ; Ilcnnessy v. Bray (1863), 9 Jur. N. S. 1065. 

9800 . .] — Where an estate was limited 

by will to A. for life, remainder to his first Sc other 
sons in tail male, remainder “ to the use of all Sc 
every the daughters, etc., as tenants in common, 
Sc in default of such issue to the use of the right 
heirs of the devisor ” : after the death of A. 


without any son, an only daughter took only an 
estate for life. — Hay v . Coventry (Earl) (1789), 3 
Term Rep. 83 ; 100 E. R. 468. 

Annotations: — Confld. Doo d. Willis v. Martin (1790), 4 
Term Hop. 39 ; Goodright d. Lloyd v. Jones (1815), 4 
M. & S. 88. Apld. l>oe d. Livorsago v. Vaughan (1822), 
5 B. & Aid. 461. Consd. Bridger v. Ramsey (1853), 10 
Hare, 320. Refd. Doe d. Dacro v. Dacro (1798), 1 Bos. 8c 
P. 250; Whitby v. Mitchell (1890), 44 Oh. D. 85; Re 
Nash, Cook v. Frederick, I1909J 2 Ch. 450. 

9301. .] — Devise to M., an only child, 

for life, remainder to the first son of her body “ if 
living at the time of her death ” Sc the heirs male 
of such son, & for default of such issue to the 
second son of her body “ if living at the time of 
her death,” & the heirs male of such second son, 
etc. ; A for default of such issue male, remainder 
to A. ; M. had one son, who died in her lifetime 
leaving a son : — Held : M. only took an estate for 
life, Sc neither her son or grandson took any 
estate, but the remainder to A. took effect. — Denn 
d. Radclyffe v . Bagshaw (1796), 6 Term Rep. 
512 ; 101 E. R. 675. 

Annotations:— Consd. Parsons v. Parsons (1800), 5 Ves. 
578. Refd. Allen v. Callow (1796), 3 Ves. 289 ; Mackell 
v. Winter (1796), 3 Vos, 236 ; Holmes v. Cradook (1797), 
3 Ves. 317 ; Mellish v. Mellish (1798). 4 Ves. 45 ; Ex p. 
Rogers (1816), 2 Madd. 449 ; QuickC r. Loach (1844), 13 
M. & W. 218. 


9802. -.] -A. devised all his freehold & 

leasehold estates to B. Sc the issue of her body “ as 
tenants in common, but in default of such issue, 
or being such, if they should all die under twenty- 
one Sc without leaving issue ” then over : — Held : 
all the limitations subsequent to that to B. being 
contingent, the remainders in the freehold were 
barred by fine Sc recovery, but the leasehold vested 
in the remainderman on the death of B. without 
issue. — Burnball v . Davy (1798), 1 Bos. Sc P. 


PART XVI. SECT. 23, SUB-SECT. 4. — A. (a). 

97941. Whether construed as indefinite failure—" Such issued*}— Re MoTXES' Estatk (1878), 1 L. H. Ir. 155.- IR. 


9794 II. 


-.1— Hamilton v. West (1846), 10 I. Eq. R. 75.— IR. 
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216 ; 126 E. R. 867 ; previous proceedings, sub nom. 
Doe d. Davy v. Burnsaix (1704), 6 Term Rep. 
30 . 


(1810), 5 


Annotations : — Apld. lloe d. Wright v. Jesson u 

M. & S. 95. Retd. Re Wilmot, Wilmot v. Betterton (1897), 
76 L. T. 415. 


9803 . .] — Under a bequest of term of 

years “to A. & the heirs of his body, & to their 
heirs & assigns for ever, but in default of such 
issue, then after his decease to B. & his heirs,” the 
limitation over to B. is good by way of executory 
devise. — Wilkinson v . South (1798), 7 Term Rep. 
655; 101 E. R. 1129. 


Annotations : — Consd. Gawler v. Cadby (1821), Jac. 346. 
Distd. Kinch v. Ward (1825), 2 Sim. & St. 409. Refd. 
Cadellr. Palmer (1833), 10 Bing. 140 ; Garratt v. Cockerell 
(1842), 1 Y. & C. Ch. Cas. 494 ; Pye v. Llnwood (1842), 
0 Jur. 618. 


9804 , -.] — Devise “ to & amongst the 

devisor’s seven sisters, he having eight, for life, 
share & share alike, & after the decease of any of 
them, her share to go to her first & other sons in 
tail, & in default of such sons, to & amongst her 
daughter's, as tenants in common in tail ; & in 
case any of his said seven sisters died without 
leaving any issue of her body begotten, or such 
issue died before twenty-one, & without issue, 
then to & amongst the survivors of his said 
seven sisters <fc their issue, to descend in like 
manner as before mentioned ; & in case all his 
said seven sisters should die without issue, or 
such issue should all die before twenty-one, & 
without issue,” then over : — Held : the words in 
default of such sons did not make the remainder 
to the daughters depend on the contingency of 
there being no son born ; but on the death of the 
sons of any of the sisters without issue, the 
remainder to the daughters of such sister took 
effect. — Dacre (Dowager Lady) v. Doe d. Dacre 
(Baroness) (1799), 8 Term Rep. 112 ; 101 E. R. 
1295 ; affy, 8. C. sub nom. Doe d. Dacre 
(Baroness) v. Dacre (Dowager Lady) (1798), 1 
Bos. & P. 250. 

Annotations : — Refd. Goodrlgbt d. Lloyd r. Jones (1815), 4 
M. & 8. 88 ; Re Brooke, Brooke t*. Dickson (1923), 92 
L. J. Ch. 504. 


9805 . -.] — One having an only child R-> 

who was married & had three children, T., R., & 
A., devised his copyholds to R. his daughter for 
life, remainder to his granddaughter R. for life, 
remainder to trustees to preserve contingent 
remainders, remainder to the use of the issue of the 
body of his granddaughter R. in such parts, 
shares, & proportions, manner & form, as she 
should by deed or will appoint ; <fc in default of 
appointment to the use of all & every the children 
of his said granddaughter & their heirs, as tenants 
in common ; &, in default of such issue, to the use 
of all & every the other children of his daughter R. 
& their heirs, as tenants in common, etc. ; & in 
default of such issue, to Ids own right heirs : — 
Held : upon the death of debtor’s daughter & of 
his granddaughter It., without any appointment, 
an only child of the latter took an absolute fee ; 
on whose death, under age & unmarried, the 
premises descended to her uncle T. as her heir at 
law ; & the subsequent limitation to the other 
children of testator’s daughter R. did not take 
effect : for tho devise to the children of his grand- 
daughter R. & their heirs primd facie carries a fee ; 
& the subsequent words, ” in default of such issue,” 
refer to her children & not to their heirs ; though 
the limitation over in default of such issue be made 
to those who might take as heirs to the children of 
R. the granddaughter. The intention of the 
devisor that her children, if any, should take a fee 
is further evinced by this, that the limitation to 
them & their heirs is in default of appointment 


under a power given to her to appoint “ to the use 
of the issue of her body in sucn manner & form, 
as well “ as in such parts, shares, & proportions, 
as she should direct ” ; under which words, 
manner and form she might have appointed to all 
or any of her children in fee, & was not restrained 
to appoint to them in tail only ; which limitation, 
in default of appointment, is a substitution for 
the execution of the power. — R. v. Stafford 
(Marquis) (1800), 7 East, 521 ; 103 E. R. 201. 

Annotations : — Consd. Roddy v. Fitzgerald (1858), 6 H. L. 

Cas. 823. Reid. Malcolm v. Taylor (1832), 2 Russ. & M. 

416 ; Foster v. Hayes (1855), 4 K. & B. 717. 

9806. .] — Residuary trust by will to 

apply the rents & profits for A. during his life & 
afterwards for the heirs of his body, if any, & in 
default of such issue over, an estate tail in the real 
estate ; & the absolute interest in the personal. — 
Elton v. Eason (1812), 19 Ves. 73 ; 34 E. R. 446. 

Annotations: — Refd. Doe d. Cadogan v. Ewart (1838), 7 

Ad. & El. 636 ; Re Wynch’s Trusts, Ex p. Wynch (1854), 

5 De G. M. & G. 188 ; Re JealTreson’s Trusts (1866), 

L. R. 2 Eq. 276 ; Wingfield v. Wingfield (1878), 9 Ch. D. 

658. 

9807. .] — Ashley v. Ashley, No. 9032, 

ante. 

9808. .] — Testator gave to .T. for & 

during his life, an annuity of £30, charged on his 
real <fc personal estate, & provided, that if J. should 
intermarry & leave issue of his body lawfully 
begotten at the time of his decease, then the 
annuity should, after his decease, be paid to his 
issue lawfully begotten, & their heirs & assigns for 
ever ; & in default of such issue, to the right heirs 
of J., for ever. J., by lease & release, & by fine 
sur grant, etc., conveyed the annuity absolutely 
to a purchaser : — Held : J. took an estate for life, 
with remainder to his issue, if any, & living at his 
death, & such conveyance & fine were inoperative 
as against his issue living at his death. — Sanders v . 
How t ell (1835), 4 L. J. Ch. 219. 

9809. J — Upon a devise to A. H. for 

life, remainder to R. H. for life, <fc to his first & 
other sons in tail, remainder to A. D. H. for life, 
& to his first & others sons in tail, & in default of 
such issue, unto such persons bearing the surname 
of II. as shall be the male relation nearest in blood 
to the said R. II. & to his heirs for ever : — 
Held : the ultimate remainder in fee became vested 
on the death of testatrix ; & on the death of A. H. 
& of R. H., without issue, in the lifetime of A. D. H., 
the same became vested in the said A. D. H., & 
a devise by him to a female devisee not bearing 
the surname of H. was good. — P latel v. Stert 
( 1843), 2 L. T. O. 8. 210, Ex. Ch. ; previous pro- 
ceedings, sub nom. Stert v. Platel (1839), 5 Bing. 
N. C. ‘434. 

Annotation : — Refd. Nicholson v. "Wilson (1845), 9 Jur. 389. 

9810. .] — J. by his will devised the 

Maytham Ilall estate, being of gavelkind tenure, 
to trustees upon trust to sell a competent part for 
the payment of debts, & subject thereto upon 
trust for P. for life, & after his decease for the first 
son of P. for life, & after his decease for the first 
son of such first son & the hen's male of his body, 
& in default of such issue, for every other son of P. 
successively for the like interests & limitations, 
& in default of issue of the body of P., or in case of 
his not leaving any at his decease, for T. for life, 
& after his decease for G. the eldest son of T. for 
life, & after his decease for the first son of G. 
& the heirs male of his body, & in default of issue 
of the body of the said G., for every other son of T. 
successively for the like estates & interests, & on 
failure of all such issue of the body of T. upon 
trust for him his heirs & assigns for ever ; P. never 
had any children : — Held : P. took an estate for 
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4, A. (a) & (&).] 

life with remainder to his first unborn son, if such 
son had been bom, Sc all the remainders over 
were void ; effect was to be given to the gift over 
to T. Sc his sons in default of issue of the body of 
P., etc., as an independent clause, Sc it was con- 
sequently valid. — Monypenny v. Dering (1852), 
2 De G. M. Sc G. 145 ; 22 L. J. Ch. 313 ; 19 L. T. 
O. S. 320 ; 17 Jur. 407 ; 42 E. R. 820, L. C. 

Annotations : — Refd. Evers v. Challie (1859), 7 H. L. Cas. 
532 ; Sonatun By sack i\ Srocmutty Jugerutsoondree 
Dossee (1859), 8 Moo. Ind. App. 66 ; He Thatcner’s Trusts 
(1859), 26 Beav. 365 ; Parfltt v. Hernber (1867), L. H. 4 
Eq. 443 ; Hampton v. Holman (1877), 5 Ch. D. 183 ; 
lie Farncomhes Trusts (1878), 9 Ch. D. 652 ; Hodgson 
i?. Halford (1879), 11 Ch. D. 959 : He. Roberts, Repington 
v. Roberts-Gawen (1881), 19 Ch. D. 520 ; Whitby v . 
Mitchell (1890), 44 Ch. D. 85 ; He Bence, Smith v. Bence, 
[1891] 3 Ch. 242 ; He Abbott, Peacock v. Frigout, [1893] 
1 Ch. 54 ; He Stevens, Clark v. Stevens (1896), 40 Sol. Jo. 
296 ; He Richardson, Parry v. Holmes, [1904] 1 Ch. 332 ; 
He Rising, Rising v. Rising, [1904] 1 Ch. 533 ; He Bowles, 
Page v. Page, [1905] 1 Ch. 371 ; He Mortimer, Gray r. 
Gray, [1905] 2 Ch. 502 ; Whitting v. Whitting (1908), 53 
Sol. Jo. 100 ; He Ilavies & Kent’s Contract, [1910] 2 Ch. 
35 ; He Nash, Cook v. Frederick, [1910] 1 Ch. 1 ; He 
Wilmer’s Trusts, Wingfield v. Moore, [1910] 2 Ch. Ill ; 
He Norton, Norton v. Norton, [19il] 2 Ch. 27 ; He. 
Bullock’s Will Trusts, Bullock v . Bullock, [1915] 1 Ch. 
493 ; He Davey, Prisk v. Mitchell & Bawden (1915), 113 
L. T. 60 ; He Hewett’s Settlmt., Howett v. Eldiidgo, 
[1915] 1 Ch. 810. Mentd. He Clulow’s Trust (1859), 1 
John. & H. 639. 

9811 . -.] — Testator made certain pro- 
vision out of part of the residuary estate for his 
nephew R. during his life, & as to all the residue, 
gave the same upon trust for the first son bom 
of the body of R. as should live to attain twenty- 
one, provided such son should be christened 
John or should assume the name of John Davey, 
the whole of the capital to be paid to him on 
attaining twenty-one, & in default of any such son 
upon trust for the first son born of the body of 
either of the daughters of R. who should attain 
twenty -one, provided as aforesaid, Sc in default 
of any such son of a daughter then in trust as to 
one-half of the capital for the first daughter of R. 
who should have attained twenty-one, her exors. 
Sc administrators, Sc as to the other half for 
charities, “ Sc in case of the death of the said R. 
without leaving lawful issue as before mentioned 
then as to the whole thereof ” upon trust for 
certain charities. R. died without ever having 
had a child, Sc his next of kin Sc heir-at-law claimed 
his residuary estate on the ground that the 
ultimate gift to charities was void for remoteness : 
— Held : (1) although “without leaving” might 
be construed as meaning “ without having ” in 
cases where such a construction was necessary 
in order to obviate the divesting of an otherwise 
actually vested interest, yet such a construction 
was not admissible in the present case for the sole 
purpose of rendering the ultimate gift over to the 
charities void for remoteness ; (2) “ issue as before 
mentioned ” meant nothing further than before- 
mentioned issue, i.e. a son, a son of a daughter, or 
a daughter, Sc did not import as well the- qualifica- 
tions by majority or name attached to the vesting 
of their original gifts. — lie Davey, Prisk v. 
Mitchell, [1916] 1 Ch. 837 ; 84 L. J. Ch. 505 ; 113 
L. T. 00, C. A. 

9812. Prior successive entailed inter- 

ests.] — Lewis d. Ormond v . Waters, No. 9028, ante. 

9813. “ Without issue as aforesaid.”] — 

Where real Sc personal estates are given together 
for life, & so limited over that a child of the tenant 
for life would take a vested interest in the real 
estate at its birth, & in the personal estate at 
twenty-one, being a son or at twenty-one or 
marriage being a daughter, Sc there is a gift over 


in the event of the tenant for life dying; without 
issue, it is intended a dying without such issue as 
would take by force of the prior limitations. 

Testatrix, after bequeathing divers annuities Sc 
legacies, Sc amongst others, a sum of stock to M. to 
vest at twenty-one or marriage, devised Sc 
bequeathed a West India plantation, Sc all the 
residue of her money in the funds, after payment 
of the annuities Sc legacies thereinbefore 
bequeathed, Sc also her plate, books, Sc certain 
portraits to E. Sc T. for their lives equally, Sc after 
the death of either, the whole to the survivor for 
life, Sc after the decease of the survivor, then unto 
such children of T. as she should by deed or will 
appoint ; Sc in default of appointment, then the 
plantation Sc the residue of the money in 
the funds to be equally divided among the said 
children Sc their heirs ; Sc if but one child, the 
whole to such child Sc his or her heirs, the funded 
property to be an interest vested in them, being 
sons at twenty-one, Sc being daughters at twenty- 
one or marriage ; but in case T. should die without 
issue of her body lawfully begotten, testatrix 
devised the plantation equally among all the 
children of A. Sc their heirs ; Sc in case T. should 
die without issue as aforesaid, she then bequeathed 
her said residue of her money in the funds, & all 
her said plate, books, Sc portraits unto J. for life, 
Sc after his decease to his eldest son for ever : 
but, in case J. should die under age Sc without 
issue, then the said residue of her money in the 
funds, plate, books Sc portraits unto M. absolutely. 
All the rest Sc residue of her estate Sc effects 
testatrix gave Sc bequeathed unto PI. Sc T. 
absolutely. T. having survived E. Sc died without 
having been married : — Held : J. took a life 
interest in the funded property ; J. took no 
interest in the plate, books, Sc portraits, the 
limitation over of those articles being too remote ; 
the stock legacy to M. which had lapsed by her 
death under age Sc immarried passed under the 
residuary bequest of the funded property for the 
benefit of J. & did not sink into the general residue. 

Suppose the clause had stood “ without issue ” 
alone, Sc the words “ as aforesaid ” had not been 
added, it might have been argued that this either 
meant a general failure of issue, or a failure of 
such issue as last mentioned, namely, the issue to 
take the plantation ; the gift over of the planta- 
tion being the last antecedent. In that case, such 
an argument might have been more easily main- 
tained than it can when the words are followed by 
the expression “ as aforesaid ” ; yet even standing 
alone they could not, without difficulty, have this 
latter sense imposed upon them, namely, of 
reference to the last antecedent (Lord Broug- 
ham, C.). — Malcolm v. Taylor (1832), 2 Russ. Sc 
M. 416; 39 E. R. 452, L. C. 

Annotations : — Consd. Candy v. Campbell (1834), 8 Bli. N. S. 
469 ; Coles v. Witt (1856), 2 Jur. N. S. 1226. Apld. 
Abbott v. Middleton, Ricketts v. Carpenter (1858), 7 
H. L. Cas. 69 ; Re Merceron's Trusts, Davies v. Merceron 
(1876), 4 Ch. D. 182. Refd. Elllcombe v. Gompertz 
(1837), 3 My. 8c Cr. 127 ; Easum v. Appleford (1840). 5 
My. & Cr. 50 ; Garratt v. Cockerell (1842), 1 Y. 8c C. Ch. 
Cas. 494 ; Mortimer v. Hartley (1851), 16 L». T. O. S. 561 ; 
Bryan v. Mansion (1852), 5 De G. 8c Sm. 737 ; Foster v. 
Hayes (1855), 4 E. 8c B. 717 ; Grey v. Pearson (185 7), 6 
H. L. Cas. 01 : Pride v. Fooks (1858), 3 De G. 8c J. 252 ; 
Bowen v. Lewis (1884), 9 App. Cas. 890. 

9814 . To whom “ such issue ” refers.] — R. v. 

Stafford (Marquis), No. 9805, ante. 

9815 . .] — Testator devised one of three 

estates to trustees & their heirs, until his nephew 
T. son of his brother W. should attain twenty-one 
or die, & on his attaining twenty-one, to the said 
T. for life, sans waste ; & after the determination 
of that estate, to the trustees during T.’s life to 
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preserve contingent remainders, etc. ; & after the 
decease to T. to all & every the son & sons of the 
bodv of T., severally & successively one after 
another in priority of birth, etc. ; & for default 
of such issue, to the trustees until his nephew J., 
son of his brother 8., should attain twenty -one or 
die ; & in case J. attained twenty-one, then to him 
for life, 8am waste ; & after the determination of 
that estate to the trustees during J.’s life to 
preserve contingent remainders ; & after his 

decease, to all & every the son & sons of the body 
of J. severally & successively one after another in 
priority of birth, etc. ; & after the determination of 
that estate, or, as it stood here in the limitation 
of one of the other estates “ & for default of such 
issue,* * to the trustees until his nephew 8. W. should 
attain twenty-one or die, etc., & so repeating all 
the former limitations as to 8. W. & his sons ; & 
the like with respect of a fourth nephew F. W. & 
his sons ; concluding : & for default of such issue 
to testator’s brother J. for life, sam waste ; & 
after his death to his son J. & his heirs. Testator 
repeated the same set of limitations twice more, 
with respect to two other estates, only varying the 
priority of his four first-named nephews in the 
disposition of them but concluding after each set 
of limitations to those four nephews, with the same 
devises to his brother J. for life, & to J.’s son in fee. 
The nephew T., the heir-at-law, & 8. W. had 
issue male after testator’s death, but none of the 
nephews had any son born during testator’s life- 
time : — Held : the four first-mentioned nephews & 
their sons only took estates for life respectively, 
for want of words of limitation or other tanta- 
mount words ; the words, “ for default of such 
issue,” meaning for default of son or sons, etc. — 
Foster v. Romney (Earl) (1809), 11 East, 594 ; 
103 E. B. 1135. 

Annotations : — Apld. Doe d. Liversagc v. Vaughan (1822), 1 

Dow. & Iiy. K. B. 52 ; Bridgor v. Ramsey (1863), 10 

Hare, 320. Reid. Doe d. Gallini v. Gallini (1835), 3 

Ad. & El. 340. 

9816. .] — Testator gave an estate to T. for 

life, with remainder to his “ lirst son severally 
& successively in tail male ” & for want of such 
lawful issue, either by T. or by J., then to his 
“ daughters & their children in fee ” : — Held : T. 
was tenant for life, & estates tail were given to the 
lirst & other sons of T. ; estates tail were given by 
implication to T. & J., after the estates tail of the 
first & other sons of T. ; the child of a daughter 
who died before the date of the will could not take. 

The rule ... is a very correct rule, that the 
words “ for want of such lawful issue ” are to be 
taken referentially to the issue that has gone 
before, & that you are never to take them there- 
fore as enlarging the previous estate (Lord Cran- 
worth). — Parker v. Tootal (1865), 11 H. L. Cas. 
143 ; 5 New R^p. 378 ; 34 L. J. Ex. 198 ; 12 
L. T. 89 ; 11 Jur. N. 8. 185 ; 13 W. R. 442 ; 11 
E. R. 1286, II. L. ; affg. 8. O. sub nom. Barrow 
v. Total (1862), 7 H. & N. 962, Ex. Ch. 

Annotations : — Retd. Allgood v. Blake, Roach v. Blake, 

Clennell v. Blake, Reed v. Blake (1873), 29 L. T. 331 ; 

Dias v. De Livera (1879), 5 App. Cas. 123 ; lie Hillman, 

Ade v. Hillman (1910), 103 L T. 183. 

9817. .] — Re Davey, Prisk v. Mitchell, 

No. 9811, ante . 

Effect of Wills Act, 1837 (c. 26)— Gift of per- 
sonalty.] — See No. 9687, ante . 

(5) Prior Gift to Issue . 

See Wills Act, 1837 (c. 26), s. 29. 

9818. Whether construed as Indefinite failure — 
Gift to Issue of child.] — Bequest of the residue to 


his daughter, & her issue, & for want of such issue, 
over ; the limitation over too remote, & therefore 
void. — Salkeld v. Vernon, Salkeld v. Salkeld 
(1758), 1 Eden, 64 ; 28 E. R. 608. 

Annotations : — Retd. Malcolm v. Taylor (1831 ), 2 Russ. & M. 

416 ; Bryan v. Mansion (1852), 6 Do G. & Sm. 737. 

9819. .] — Testator gave the income of 

his personal the rents of his real estate, to his 
daughter for life, for her separata use, & after her 
decease & the decease of his wife, he gave the 
residue of his real & personal estate to trustees, 
in trust to sell <fe pay half the produce “ to the 
issue ” of his daughter equally, to be paid at 
twenty-one ; & if only one child, then to such one 
child ; & he directed the trustees to apply the 
interest in the maintenance & education of such 
issue ; “ & in default of such issue ” he gave 
such moiety of the residue between his nephews & 
nieces living at the death of his daughter, & he 
gave <fc devised the other moiety of the residue of 
his estate at the decease of his wife & his daughter 
without issue, to the same trustees, to permit his 
godson to receive the income for life, & after his 
decease to certain charities ” : — Held : “ issue ” 
in the first clause was to be construed “ children ” 
but in the second clause in its ordinary unrestricted 
sense; consequently the gift over of the first 
moiety upon the death of the daughter without 
issue was good, but was too remote as to the 
second. 

The word “ issue ” in a will, held on the context 
to have two different meanings as to two moieties 
of a devised estate. — Carter v. Bentall (1840), 
2 Beav. 551 ; 9 L. J. Ch. 303 ; 4 Jur. 691 ; 48 
E. R. 1295. 


Annotations : — Apld. Bryden v. Willett (1869), L. R. 7 Eq. 
472. Consd. Be Hopkins* Trusts (1878), 9 Ch. D. 131 ; 
Be Blrks, Kenyon v. Kirks, [1899] 1 Ch. 703. Reid, 
nnrrnt.t. n 1 Y. & C. Ch. Cas. 494. 


9820. .] — Testatrix gave a fund to 

trustees, upon trust to pay the dividends to her 
niece ; &, after her decease, if her husband should 
survive her, & she should leave no “ issue ” living 
at her decease, then to the husband for life ; but 
if she should leave “ issue,” then upon trust to 
pay a moiety of the dividends to the husband, & 
to apply the other moiety, during his life, for the 
benefit of “ such issue,” during their minorities. 
After the decease of the niece as to one moiety 
of the fund, & after the decease of the survivor of 
her & her husband then as to the whole of the fund, 
the trust was to transfer & divide the same unto 
& amongst the “ children ” of the niece, the shares 
of sons to be vested at twenty-one, & of daughters 
at that age or marriage with consent, with survivor- 
ship in case of the death of any child before his 
portion should become vested, with a provision 
for maintenance for “ children ” during minority ; 
&, in case the niece should die in the lifetime of 
the husband leaving issue, & all should die & 
unmarried, then the trust was to pay the whole of 
the dividends unto the husband ; “ & from & 
after the decease of my niece & her husband, & 
the survivor of them, & failure of issue of my 
niece, upon trust to transfer the fund to other 
persons : — Held : the word “ issue ” in previous 
parts of the will obviously meant “ children,” 
& the gift over on failure of “ issue ” meant a 
failure of “ children ” ; & the gift over took 

effect. — Bryan v. Mansion (1852), 5 De Gf. & Sm. 
737 j 22 L. J. Oh. 233 ; 19 L. T. O. 8. 362 ; 17 
Jur. 202 ; 64 E. R. 1323. 

9821. .] — Woodhouse v. Herrick, 

No. 8901, ante . 


PART XVI. SECT. 23, SUB-SECT. 4. — A. (b). 

9818 I. Whether construed as indefinite failure-— Gift to issue of child.}— Ur an v . Cowley (1835), L. & G. temp. Sugd. 7 -IR. 
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Sect. 23. — Limitations on failure of issue : Sub-sect. 
4, A. (j b ) 

9822. -.] — Testator bequeathed to his 

daughter an annuity of £100 while she remained 
single, but on her marriage, Sc on some adequate 

ro vision made, Sc which he directed to be made, 
y settlement for her for life Sc to the use of her 
issue, he bequeathed to Sc for her use £2,500, Sc in 
default of such issue, he bequeathed that sum for 
the benefit of his grandchildren who should be 
then living. The daughter married, but no settle- 
ment was made, Sc the annuity continued to be 
aid to her. She had an only child, who died in 
er lifetime under age : — Held : the gift over did 
not take effect, & her personal representative was 
entitled to the £2,500. — Findon v. Findon (1857), 
1 De G. & J. 380 ; 26 L. J. Ch. 561 ; 30 L. T. O. S. 
19; 5W. R. 794 ; 44 E. R. 770, L. C. 

9823. Gift to issue of nieces.] — C ross v. 

Cross, No. 9282, ante. 

(c) Prior Gift to Children • 

See Wills Act, 1837 (c. 26), s. 29. 

9824. Whether construed as indefinite failure — 
Gift of personalty.] — Devise of a personal estate 
to A. for life, & afterwards for her children, & 
the yearly interest & produce to be for their 
maintenance, till the sons attain twenty-one & 
the daughters eighteen, at which ages their respec- 
tive portions to be paid ; & for want of such issue, 
then to B. A. dies without issue ; & the devise 
over to B. was held to be good, the words for want 
of such issue, being the same as for want of such 
children. — Staines v . Maddock (1728), 3 Bro. 
Pari. Cas. 108 ; IE. R. 1209, H. L. ; ajfff . S. C. 
sub nom. Maddox v. Staines (1727), 2 P. Wms. 
421, L. C. 

Annotations : — Reid. Stanley v. Leigh (1732), 2 P, Wms. 686 ; 
Studholme v. Hodgson (1734), 3 P. Wms. 300 ; Kelley t>. 
Fowler (1768), Wilm. 298. 

9825. .J — H. devises three-fourths of 

his personal estate to his three sons, equally to be 
divided between them ; & the other fourth to 

them, in trust for his two daughters ; the interest 
to be paid them respectively during their natural 
lives, Sc afterwards to their, or either of their child 
or children ; & for default of such issue, to his 
three sons, equally to be divided between them ; 
one his daughters leaves a son, under whom pltf. 
claims, Sc the other dies without issue. The moiety 
of the sister who died without issue, shall not go 
to the three brothers, but to the representative 
of the nephew. — Stephens v . Hide (1734), Cas. 
temp . Talb. 27 ; 25 E. R. 641, L. C. 

Annotation: — Mentd. Campbell v. Campbell (1792), 4 Bro. 

C. C. 15. 

9826. .] — Residuary bequest to A. 

“ in case she should have legitimate children ; in 
failure of which n to go over. A. having only 
one child bora alive, who died before her, entitled 
absolutely. — Wall v. Tomlinson (1810), 16 Ves. 
413 ; 33 E. R. 1041. 

Annotations : — Mentd. Hyland v. Smith (1836), 1 My. & Cr. 

53 ; Hansen v. Miller (1844), 14 Sim. 22 ; Burnham v. 
Bennett (1845), 2 Coll. 254 ; Knight v. Knight (1874), 

L. 11. 18 Eq. 487 ; lie BirchaU, Wilson v. Birchall (1881), 

44 L. T. 243. 

9827. .] — Bequest to testator’s 

daughter Sc her children, Sc in default of such issue, 

Sc in case of her death, to A. Sc B. The limitation 
over takes effect on her dying without children. — 
Gawler v. Cadby (1821), Jac. 346 ; 37 E. R. 882. 

Annotation: — Re!d. Garratt v. Cockerell (1842), 1 Y. Sc C. 
Ch. Cos. 494. 

9828. -.] — Testator gave £19,000 Con- 


sols to trustees in trust for E. for life, &, after her 
death, for her children ; &, in case she should die 
without leaving a child, he directed that the trust 
fund should be considered as part of his personal 
estate, & be disposed of in a due course of adminis- 
tration ; & he gave the residue of his effects to E. 
B., her exors. <fe administrators, to Sc for her Sc their 
own use Sc benefit, she Sc they paying thereout all 
the debts due from him at his decease, together 
with the expenses of his funeral, the charges of 
proving Sc establishing his will Sc other incidental 
expenses, Sc he appointed her his extrix. E. sur- 
vived the testator & died without leaving a child : 
— Held : thereupon, the trust fund did not become 
undisposed of, but formed part of the testator’s 
residuary estate, Sc belonged as such to E.*s estate. 
— Scott v. Moore (1844), 14 Sim. 35 ; 13 L. J. Ch. 
283 ; 2 L. T. O. S. 474 ; 8 Jur. 281 ; 60 E. R. 269. 

9829. Gilt of realty.] — W yld v . Lewis 

(1738), West temp. Hard. 308 ; 1 Aik. 432 ; 26 
E. R. 276, L. C. 

Annotations: — Reid. Parker v. Birks (1854), 1 K. & J. 156 ; 

Blinston v. Warburton (1856), 2 K. Sc J. 400. 

0830. .] — If an estate be devised to 

B. the wife of A. for life, remainder to trustees to 
preserve, etc., remainder to the children of A. Sc 
B. Sc their heirs for ever, to be divided among them 
equally, Sc if but one child, to such only child Sc 
his or her heirs for ever ; & for default of such 
issue, remainder over ; Sc at the death of the 
devisor A. Sc B. have no child, the estate limited 
to their children is a contingent remainder in fee, 
which on the birth of a child will vest in that child, 
subject to open & let in those who may be bora 
afterwards ; & the remainders over will be 

defeated by that estate becoming vested. In such 
a case the words, “ for default of such issue,” 
mean “ for default of such children.” — Doe d. 
Comberbach v. Perryn (1789), 3 Term Rep. 484 ; 
100 E. R. 690. 

Annotations : — Reid. Lewis d. Ormond v. Waters (1805), 6 
East, 336 ; K. t?. Cbertsey Manor (Lord & Steward) (1806), 

3 Smith K. B. 459 ; B. v. Stafford (1806), 7 East. 521 ; 
Robinson v. Grey (1807), 9 East, 1 ; Driver d. Frank v. 
Frank (1814), 3 M. & 8. 25 ; Doe d. Scott v. Roach (1816), 

5 M. & S. 482 ; Right d. Shortridge v. Creber (1826), 5 
B. Sc C. 866 ; Doe d. Todd v. Ducsbury (1841), 8M.&W. 
514 ; Doe d. Patrick v. lloyle (1849), 13 Q. B. 100 ; 
Foster v. Hayes (1865), 4 E. Sc B. 717. Mentd. Hampson 
v . Brandwood (1816), 1 Madd. 381 ; Measure x. Geo 
(1822). 5 B. & Aid. 910 ; Doe d. Long v. Prigg (1828), 8 
B. & C. 231. 

9831. .] — Devise to the use of J. C. 

his brother for life, Sc from & after his decease 
to his first Sc other sons, according to their seniority 
of age & priority of birth ; Sc if J. C. should die 
without such issue, Sc before they arrive at twenty- 
one, then to the use of J. M., eldest son of T. M. 
his brother-in-law, Sc his son or sons limited as 
aforesaid ; Sc if J. M. should die leaving no son or 
sons as aforesaid, then to J. M. seepnd son of T. M. 

Sc his son or sons limited as aforesaid, Sc if J. M. 
should die, leaving no son or sons in the manner 
aforesaid, then to the use of his niece A. M., her 
heirs Sc assigns for ever ; — Held : J. 0. having 
died without issue, J. M., the eldest son of T. M., 
took an estate for life, Sc W. C. M., his only son 
who had attained twenty-one, took a vested 
indefeasible remainder in fee. — Marshall v. Hi ll 
(1814), 2 M. & S. 608 ; 105 E. R. 508. 

Annotations: — Apld. Re Thompson's Trust, Ex p. Olivor 
(1852), 5 De G. Sc Sin. 867. Comd. Burke t>. Annls (1853), 

11 Hare, 232. Re!d. Doe d. Elsmore 6c Hale v . Coleman 
(1818), 6 Price. 179 ; White v. Hill (1867), L. It. 4 Eq. 
265 ; Bryden v. Willett (1869), L. R. 7 Eq. 472 ; Trehamo 
v. Layton (1875), L. R. 10 Q. B. 459. 

9882. .] — Walker v . Petchell, No. 

9778, ante. 
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9833 . -.] — Testator devised an estate 
to his grandson M. for life, with remainder to all 
the children, both sons & daughters of M., if 
more than one, as tenants in common, & their 
heirs for ever, & for default of such issue to all 
the children both sons & daughters of the 
brothers & sister of testator, as tenants in common, 
& their heirs for ever. The will then contained a 
precisely similar limitation of another estate to 
testator’s only other grandson, W. Then followed 
a proviso, “ provided always & my will & mind 
expressly is, that in case either of my grandsons 
shall happen to die without issue of their bodies 
lawfully begotten, my trustees shall stand seised 
of the same hereditaments & estates hereinbefore 
devised for the benefit of such grandson so dying, 
to, for, & upon the like uses & trusts as they shall 
stand seised of the hereditaments & estates before 
devised for the benefit of such survivor.” M., on 
the death of testator, took possession of the estate 
devised to him, & afterwards had issue one only 
child, E., who died an infant in the lifetime of its 
father. M. died leaving children of the brothers 
& sister of testator still living. W. died without 
having had children in the lifetime of M. The 
principal deft, was the heir-at-law of the infant 
E. : — Held : under the first limitation in the will, 
M., took a life estate with a contingent remainder 
in fee to his child & children unborn, which vested 
in such child E. immediately on her birth ; the 
words in that limitation “ for default of such 
issue ” were to be construed as meaning “ for 
default of such children of M.” ; the words in tho 
proviso “ in case either of my grandsons shall 
happen to die without issue of their bodies lawfully 
begotten,” did not vary the effect of the previous 
limitation as to the meaning of the expression 
“ such issue.”' — Foster v. Hayes (1855), 4 E.&B. 
717 ; 3 C. L. R. 570 ; 24 L. J. Q. B. 101 ; 21 
L. T. O. S. 312 ; 1 Jur. N. S. 515 ; 3 W. R. 168 ; 
119 E. R. 205, Ex. Ch. 

Annotation: — Consd. Biddulph t*. Lees (1859), E. B. & E. 

308. 

B. When Reference to Prior Gift Implied. 

See Wills Act, 1837 (c. 26), s. 29. 

9834. Prior limitation in tail.] — No estate raised 
by implication in a win can destroy an express 
estate ; as where a devise was to A. for life, 
remainder to his first son, & so to every other son 
in tail male ; & for want of issue male of A. re- 
mainder over : This was no estate tail in A. by 
implication. — Bamfield v . Popham (1703), Holt, 
K. B. 233 ; 2 Vern. 449 ; 1 Eq. Cas. Abr. 183 ; 

1 P. Wins. 54 ; Freem. Ch. 200 ; 90 E. R. 1028 ; 
sub nom. Popham v. Bamfield, Freem. Ch. 269 ; 

2 Eq. Cas. Abr. 308 ; 1 Salk. 236. 

Annotations: — Consd. Shaw v. Weigh (172G), 8 Mod. Rep. 

382. Apld. (Huger d. White v. White (1742), Willed, 

348. Gonad. Alianson v. Clitherow (1747), 1 Ves. Sen. 

24. Apld. Vaughan v. Farrer (1751), 2 Ves. Sen. 182. 

Expld. Anthony v. Rocs (1831), 2 Tyr. 100. Reid. Idle v. 

Cook (1705), 1 P. Wms. 70 ; Shaw v. Way (1725), 8 Mod. 

Rep. 253 ; Wyldr. Lewis (1738), 1 Atk. 432 ; Portsmouth 

v . Effingham (1750), 1 Vos. Son. 430 ; Letheullier v. 

Tracey (1754), Amb. 220 ; Downing v. Bagnall (1755), 

Amb. 818 ; Do© d. Bean v. Halley (1798), 8 Term Rop. 

5 ; Doe d. Ellis v. Ellis (1808), 9 East, 382 ; Trash v. 

Thomas (1840), 4 Jur. 669 ; Baker v. Tucker (1850), 3 

H. L. Cas. 106. 

9835 . .] — In a devise of land to A. for life, 

& if A. die without issue, then to B. though here 
is an express estate for life to A. yet the subse- 
quent words will turn it into an estate tail ; but 
where lands are devised to A. for life, remainder 
to trustees, etc., remainder to his first, etc., son 
in tail male, etc., & if A. dies without issue, then, 
etc., this will not give an estate tail to A. but the 
words “ without issue ” must be intended without 
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such issue. — B lackbobn v. Edgley (1719), 1 P. 
Wms. 000 ; 24 E. R. 534, L. O. 

Annotations: — Comd. Stanley v. Lennard (1758), 1 Eden, 
87 : Baker v. Tucker (1850), 3 H. L. Cas. 106. Refd. 
Letheullier v. Tracey (1754), Amb. 220 ; Campbell v. 
Harding (1831), 2 Russ. & M. 390 ; Tarbuck v. Tarbuck 
(1835), 4 L. J. Ch. 129 ; Ellicombe v. Gompertz (1837), 

3 My. & Cr. 127 ; Key t>. Key (1853), 4 De G. M. & G. 73 ; 
Towns t?. Wentworth (1858), 11 Moo. P. C. C. 526. 

9836. .] — Devise of freehold & leasehold 

estate to A. & B. as tenants in common, & the 
heirs of the body & bodies of A. & B. as tenants 
in common, & if either of them should die without 
leaving issue, then as to the share of such of them 
as should so die without issue as aforesaid, to the 
use of the survivor of them, A. & B., & the heirs 
of his body ; & in case both of them should die 
without issue of his or their body or bodies, then 
to the use of C. for life, with remainder Id tho 
trustees to preserve, etc., & divers remainders 
over : — Held : the limitation to the survivor was 
a good limitation by way of executory devise ; by 
the word “ issue ” in the succeeding clause, testator 
intended such issue as were to take under the prior 
limitation, & consequently the limitation over to 
0. was not too remote. — Radford v. Radford 
(1836), 1 Keen, 486 ; 6 L. J. Ch. 138 ; 48 E. R. 
394. 

Annotation : — Consd. Greenway v. Grccnway (1859), 1 Giff. 
131. 

9837. Prior power of appointment among Issue.] 

— Termor devises the term to A. for life, remainder 
to such of his issue as he shall appoint, & if A. die 
without issue, remainder to B. ; this is a good 
devise to B. — Target v . Gaunt (1718), 1 P. Wms. 
432 ; 1 Eq. Cas. Abr. 193 ; 10 Mod. Rep. 402 ; 
Gilb. Ch. 149 ; 24 E. R. 459, L. C. 

Annotations : — Apld. Atkinson v. Hutchinson (1734), 3 P. 
Wms. 258. Consd. Keiley r. Fowler (1768), Wilm. 298 ; 
Campbell t\ Harding (1831), 2 Rnss. & M. 390 ; Doe d. 
Cadogan r. Ewart (1838), 7 Ad. & El. 636. Apld. Leeming 
r. Sharratt (1842), 2 Hare, 14. Refd. Beauelerk v. Dormer 
(1712), 2 Atk. 308 ; Exel r. Wallace (1751), 2 Ves. Sen. 
117 ; Malcolm r. Taylor (1831), 2 Russ. & M. 416. 

9838. .] — Devise of real & personal estate, 

to the wife for life, remainder to testator’s son R. 
& his issue lawfully begotten to be divided as he 
shall think fit ; & if lie should die without issue, 
remainder over, held to be an estate for life only, 
with a power, & the remainder over good. — 
Hockley v . Mawbey (1790), 3 Bro. C. C. 82 ; 
1 Ves. 143 ; 29 E. R. 420, L. C. 

A n notation s : — Distd. Martin r. Swanncll (1840), 2 Beav. 
249. Consd. Kavanagh r. Morland (1853), Kay, 16 ; 
lie Wynch's Trusts, Kx p. Wynch (1854), 5 Do G. M. & G. 
188 ; lie Wilmot, Wilmot v. Betterton (1897), 7 6 L. T. 
415: He Nash, Cook r. Frederick, [1909] 2 Ch. 450. 
Refd. Lees v. Mosley (1835), 1 \ r . & C. Ex. 589 : Whitby 
v. Mitchell (1890), 4 4 Ch. D. 85 ; Pelham Clinton v. 
Newcastle, [1902] 1 Ch. 31. 

9839. .] — (1) Testator gave certain 

pecuniary legacies to his daughters respectively, 
one half to be invested & secured from the control 
of any husband, the interest to be paid to them 
in the meantime, & the principal disposed of as 
they should direct to their issue ; but in case they 
should die without issue, he gave the principal 
among the survivors of his children in equal 
shares : — Held : the first bequest was limited to 
issue living at the death of the children, & the gift 
over on failure of issue referred to the same 
objects. 

(2) Gift of a residue of real & personal estate to 
trustees to sell, get in & pay & divide the money 
arising therefrom, unto & equally among testator’s 
children, so soon as tho youngest should attain 
twenty-one, the daughter’s shares to be invested 
& secured & the interest paid to such daughter, & 
the principal to be disposed of amongst her children 
as sne might direct ; if no child, the share to 
be divided amongst tho survivors of testator’s 

4 D 
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children equally, Sc, in case of the death of any of his 
children leaving lawful issue, testator gave to such 
issue the share the parent would have been en- 
titled to have : — Held ; the residuary share of a 
child who attained twenty-one Sc died before the 
time of division passed to his representatives ; 
semble : no child who did not attain twenty-one 
was intended to take any interest in the residue. 

A question was made, whether, in the simple 
case of a direction to pay a legacy at a future 
period, without any gift of the legacy independently 
of that direction, the legacy would oe trans- 
missible to the representatives of the legatee 
dying before the time of payment ; Sc the ct., in 
that simple case, has sometimes considered the 
time of payment as annexed to the legacy itself, 
& not merely to the payment of it. But the ct., 
m so deciding, has not, I conceive, intended to 
decide that the gift of a legacy, under the form of 
a direction to pay at a future time, or upon a given 
event, was less favourable to vesting than a simplo 
& direct bequest of a legacy at a like future time, 
or upon a like event. If there is any case which 
decides, as an abstract proposition, that a gift of 
a residue to testator’s children, upon an event 
which afterwards happens, does not confer upon 
those children an interest transmissible to their 
representatives merely because they die before 
the event happens, I am satisfied that case must 
be at variance with other authorities (Wigram, 
V.-C.). — Leeming v, Sherratt (1842), 2 Hare, 14 : 
11 L. J. Ch. 423 ; 6 Jur. 603 ; 67 E. R. 6. 

Annotations :-~As to ( 1) Consd. Daniel v. Goeset (1854), 19 

Holland v. Allsop (1861), 29 Beav. 
4 F 8 1 1 J 1 T 1 ^ ac , hlan v - Taitt (1860), 28 Beav. 407. 

As to (2) Apld. Parker v. Sowerby (1853), 1 Kq. Ken 217 • 
Will (1855) .20 Boar. 1 197 ; Lloyd Tu'yci 
(1856), 3 K. & J. 20. Distd. Cooper v. Cooper (1861), 29 
9 o 2 c 9 - Consd. Lodwlg, Lodwlgr v. Evans, 11916J 

?o£ h *o 26 ;*« Packham v. Gregory (1845), 4 Hare, 

396 ; Smith v. Palmer (1849), 7 Hare. 225 ; lie Boarn, 
Shorthouse v. Annibal (1911), 56 Sol. Jo. 142. Generally, 
Refd. Goodman v. Goodman (1847), 1 De G. & Sm. 695 
Whipple v. Martyn (1850), 14 Jur. 361 ; Kavanagh v. 
Monand (1853), Kay, 16 ; Re Bennett’s Trust (1857), 3 
K. & J. 280 ; lie Theod’s Settlmt. (1857), 3 K. & J. 375 ; 
Greenwood v. Percy (1859), 26 Beav. 572 : Dutton v 

38 Bea J’ 272 L 1>ear ^n V P™n 
w 990 Beav * 39i • Re Barnshaw’s Trusts (1867), 15 

W • Xv * o I o« 

•] Testator, by his will, dated in 
1778, gave all his real estates to his son-in-law, 
J., for life, with remainder to his daughter M. for 
life, with remainder to the first Sc every other son 
of his daughter in tail male, with remainder to 
the daughters of his daughter in tail general, with 
cross-remainders between them ; & for default of 
“ such ” issue, he gave his daughter an absolute 

f >ower of appointment over the whole pronertv 
n 1841, the daughter, M., by deed polled® 
executed according to the power, reciting accurately 
the limitations of the will, Sc that there was no 
issue of her body, Sc that she was desirous of 
exercising the power given her by the will, ap- 
pointed that the devised property should go 
" subject to the life estate of J. A M. therein, & 
there being a failure of issue of M.,” to the use of 
pltf. in fee : Held : this was a valid appointment 
to pltf., the words “ failure of issue ” being, with 
reference to the previous recital that she had no 
issue of her body, to be construed as a failure of 
“ such issue.” — Eno v. Eno (1847), 0 Hare, 171 • 
10 L. J. Ch. 358 ; 11 Jur. 740 ; 07 E. R. 1127. ’ 
0841. Prior gift to children.] — If personalty be 
devised to a wife Sc such child as she shall be 


enceinte with at her husband’s death, Sc in case she 
die without issue by him, upon her death a devise 
over ; this is a good executory devise. — E vtt v, 
Williams (1739), 9 Mod. Rep. 209 ; 88 E. R. 402. 

9842. .1 — If an estate is devised to testa- 

tor’s son for life, & after his death to the son’s 
children Sc their heirs, Sc in case the son die without 
issue then to testator’s two daughters, then in esse , 
& their heirs, the estate to the children of the son 
Sc that to the daughters are both contingent 
remainders in fee, Sc a recovery by the tenant for 
life bars them both. — Goodright v. Dunham 
(1779), 1 Doug. K, B. 264 ; 99 E. R. 173. 

Annotations : — Apld. Doe d. Herbert v . Selby (1824). 2 B. & 
C. 926. Consd. Malcolm t>. Taylor (1831), 2 Rubs. & M. 
416. Apld. Tarbuck v, Tarbuck (1835), 4 L. J. Ch. 129 ; 
Foster v. Hayes (1855). 4 E. & B. 717. Refd. R. v. Stafford 
(1806), 7 East, 521 ; Robinson v. Grey (1807), 9 East, 1 ; 
Ellicombe v. Gompertz (1837), 3 My. & Cr. 127 ; Baker 
t». Tucker (1850), 3 H. L. Caa. 106 ; Pride v, Fooks (1858), 
3 I)e G. & J. 252 ; Bowen v. Lowis (1884), 9 App. Cas. 
890. 

9843 . .] — If a term be bequeathed to G. for 

life, & after his decease to M. his wife for life, Sc 
after the decease of the survivor to the children 
of G. share Sc share alike, & if G. die without issue 
of his body, then to R. for life, & after his decease 
to B. his wife for life, with remainders over ; the 
limitation to B. is good, in case G. dies without 
leaving issue, & R. dies during his life. — D oe v, 
Lyde (1787), 1 Term Rep. 593 ; 99 E. R. 1269. 

Annotations: — Consd. Malcolm v. Taylor (1831), 2 Russ. & 
M. 416. Refd. Everest v. Gell (1791), 1 Ves. 286 ; Lyon 
v. Mitchell (1816), 1 Madd. 467 ; Garratt v. Cockerell 
(1842), 1 Y. & C. Ch. Cas. 494 ; Ware v. Watson (1855), 7 
De G. M. & G. 248. 

9844. .] — (1) The words “ if he shall happen 

to die without issue ” may be so controlled by the 
context of a will, as to mean children, & the 
remainder over will, in that case, not be too 
remote. 

(2) If a man gives an estate in general to A. for 
life & adds “ but if he dies without issue, I then 
give it to B.” B. has no immediate gift, but only 
a contingent interest upon A.’s dying without 
issue (Lord Thurlow, C.). — A.-G. v, Bayley 
( 1789), 2 Bro. C. C, 553 ; 29 E. It. 303, L. C. 

Annotation : — Generally, Refd. Knight v. Ellis (1789), 2 
Bro. O. C. 570. 

9845. .] — Three annuities for a term of 

years bequeathed in trust for three children, A. B. 

Sc C. respectively for life ; in case of the death of 
either, leaving any child or children, his or her 
annuity to be equally divided between such child 
or children share Sc share alike ; in case of the 
death of either without issue, his or her annuity 
to go to the survivors or survivor of them equally 
share Sc share alike ; with a limitation over in 
case of the deaths of all without issue as aforesaid : 
A. died without issue : A.’s annuity went to B. Sc 
C. subject to the contingent limitations over ; Sc 
upon B.’s death leaving children belongs in 
moieties absolutely to his administrator Sc 0. — 
Vandergucht v, Blake (1795), 2 Ves. 534 ; 30 
E. R. 762. 

Annotation : — Refd. Lowo v. Land (1837), 6 L. J. Ch. 234. 

9848 . .] — Testatrix devises to A. for life, 

remainder to A.’s first & other sons in tail male, 
remainder to A.’s daughters as tenants in common 
in tail, with cross remainders between them in 
tail ; remainder to trustees for a term of years 
upon trust, to raise Sc pay such legacies as she 
had thereafter given, or should give by any 
codicil ; Sc, in a subsequent part of the will, she 
bequeaths various legacies from Sc immediately 
after the decease, Sc failure of issue of A. : — Held : 
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14 failure of issue ” in the gift of the legacies must 
be considered “ failure of such issue, as were 
included in the limitation of the estate,” Sc there- 
fore, the bequests were not too remote. — Morse v . 
Ormonde (Lord) (1826), 1 Russ. 382 ; 4 L. J. O. S. 
Ch. 158 ; 38 E. R. 148, L. 0. 

Annotations : — Consd. Elllcombe v. Goinpertz (1837), 3 My. 
Sc Cr. 127. Reid. Egerton v. Jones (1830), 3 Sim. 409 ; 
Tarbuck v. Tarbuck (1835), 4 L. J. Ch. 129 ; Case v. 
Drosier (1839), 5 My. & Cr. 240 ; Eno v. Eno (1847), 6 
Hare, 171 ; Baker v. Tucker (1850), 3 H. L. Cas. 106 ; 
Bryan v. Mansion (1852), 5 De G. & 8m. 737 ; Key v. 
Key (1853), 4 De G. M. & G. 73 ; Pride v. Fooks (1858), 
3 De G. & J. 252 ; Lewis v. Terapler (1864), 33 Beav. 


9847 . .] — My house in A. to such son of 

mine as shall first attain twenty-one years, when 
he shall attain such age, Sc his heirs ; but in case 
I depart this life without leaving a son, or leaving 
such, none shall attain twenty-one, to my daughter 
Jane, if she shall attain twenty-one, Sc her heirs ; 
but should I depart this life without leaving issue, 
to L. Sc his heirs.” Testator left one child, his 
daughter Jane, who died without issue under the 
age of twenty-one : — Held : L. took nothing by the 
devise to him. — Doe d. Hew v. Lucraft (1832), 
8 Bing. 386 ; 1 Moo. Sc S. 673 ; 1 L. J. C. P. 109 ; 
131 E. R. 442. 


Annotations Consd. Bryan v. Mansion (1852), 5 De G. & 

Sm. 737. Apld. Alexander v. Alexander (1855), 16 C. B. 

59. Reid. White v. Summers, [1908] 2 Ch. 256. 

9848 . .] — Malcolm v. Taylor, No. 9813, 

ante . 

9849 . .] — Testator devised an estate to liis 

son A. for life, with remainder equally amongst all 
the children of A. & their heirs, as tenants in 
common. He devised another estate to B. & his 
children, in the same terms ; Sc in case his son A. 
died without leaving lawful issue, he gave the 
estate so previously devised to A. unto B. Sc his 
heirs, & made a similar devise mutatin mutandis 
if B. died without leaving lawful issue ; but if 
both his sons should die without leaving lawful 
issue, then he gave the estates over to C. in fee. 
Testator’s son A. alone had issue, a son, A both the 
sons of testator, A also the son of A., died in the 
lifetime of testator Held : the gift over to (’. 
did not take effect. 

In such cases, the general term issue is construed 
to mean that particular description of issue before 
specified, namely, children (Pepyb, M.R.). — 
Tarbuck v. Tarbuck (1835), 4 L.J. Ch. 129. 

Annotations ; — Consd. Foster v. Hayes (1855), 4 E. & B. 717. 

Folld. Brookman v. Smith (1872), L. R. 7 Exck 271 

Refd. Created v. Greated (1859), 26 Beav. 621 


9850. .] — Bequest of a residue upon trust 

for testator’s grandson B. the son of Isaac, at 
twenty-five for life ; Sc after the death of B., in 
case he shall have a son who shall attain twenty- 
one, then for such son of B. who shall first attain 
twenty-one, absolutely ; Sc in default of such son 
of B. Sc after B.’s death, then upon trust for the 
testator’s grandson, J., the son of Isaac, at twenty- 
five for life ; Sc after the death of J., in case he 
shall have a son who shall attain twenty-one, then 
to such son of J. who shall first attain twenty-one, 
absolutely ; with the like limitations successively 
in favour of any other grandsons, sons of Isaac 
born in testator’s lifetime, & their respective sons 
first attaining twenty- one ; Sc in default of a son 
of any such grandson attaining twenty-one, then 
upon trust for any son of Isaac born after testator’s 
decease, who shall first attain twenty-one, abso- 
lutely ; Sc in case no son of any son of testator’s 
son Isaac, then bom, or thereafter to be born in 
testator’s lifetime, nor any son of his son Isaac, 
bom after his decease shall live to attain twenty- 
one, then from Sc immediately after the decease 
of all the sons Sc grandsons of his son Isaac, upon 


trust for testator’s nephew G., for life ; Sc upon 
the decease of his nephew G., in case he shall have 
a son who shall live to the age of twenty-one, then 
upon trust for such son who shall first attain 
twenty-one, absolutely : — Held : upon the whole 
context of the will, the words “ after the decease 
of all the sons Sc grandsons ” muBt be read as if 
they had been “ after the decease of all the afore- 
said,” or “ aH such sons Sc grandsons ; ” Sc the 
limitation over in favour of the first son of G. 
attaining twenty-one, was therefore not too 
remote. — Ellicombe v . Gompertz (1837), 3 My. Sc 
Cr. 127 ; 40 E. R. 873, L. 0. 

Annotations : — Consd. Eno v. Eno (1847), 6 Hare, 171; 
Boughton v. Bougbton, Boughton v. James (1848), 1 
H. L. Oas. 406. Refd. Leeming v. Shorratt (1842), 2 Blare, 
14 ; Hlllersdon v. Lowe (1843), 2 Hare, 355 ; Monypenny 
r. Dering (1850), 7 Haro, 568 ; Foster v. Hayes (1855), 4 
E. & B. 717 ; Abbott v. Middleton, IUcketts v. Carpenter 
(1858), 7 H. L. Cas. 69 ; Pride v. Fooks (1858), 3 Do G. & 
J. 252 ; Jenkins t>. Hughes (1860), 8 H. L. Cas. 571. 

9851. — Testator, who had two sons Sc 
one daughter, gave the interest, dividends Sc annual 
proceeds of £3,000 stock, standing in his name, to 
W., one of his children, for life Sc after his decease, 
he gave the principal stock or sum of £3,000 unto 
all Sc every the child Sc children of W. to be equally 
divided between Sc amongst them, if more than one, 
share & share alike ; Sc if but one, the whole to 
such one, to be paid or transferred to him, her or 
them, on his, her or their attaining twenty-one, 
Sc the interest to be in the meantime applied for 
maintenance Sc education ; he gave similar legacies 
to each of his other two children Sc their children ; 
Sc upon the death of either of my sons or daughter 
without issue, then I direct that the interest, 
dividends Sc produce so as aforesaid given Sc 
bequeathed to him, her or them so dying, shall be 
paid & payable to the survivors or survivor of 
them my sons Sc daughter in equal shares Sc 
proportions. Testator’s son W. survived him, Sc 
had one child, who predeceased him : — Held : the 
limitation over referred to the death of either of 
testator’s children without leaving issue living at 
his death ; the child of W. took a vested interest 
at his birth, but liable to be divested by the death 
of W., without leaving issue living at his death, Sc 
the gift over therefore took effect. — Westwood v, 
Southey (1852), 2 Sim. N. S. 192 ; 21 L. J. Ch. 
473 ; 20 L. T. O. S. 7 ; 16 Jur. 400 ; 61 E. R. 
314. 

Annotation : — Refd. Pride r. Fooks (1858), 3 De G. & J. 252. 

9852. .] — As to the gift over, “ in default 

of issue,” it is scarcely contested, that it means in 
default of that issue which testator had before 
specified, that is, in default of the limitations in 
favour of those who were to take under those 
prior limitations. 

The ct. must look at the expressions Sc context, 
with reference to the whole scope Sc object of 
testator, in order to see what he intended. Unless 
the limitations Sc expressions are identical, one 
man’s will cannot control another’s (Romilly, 
M.R.). — Cormack v, Copous (1853), 17 Beav. 
397 ; 51 E. R. 1087. 

9853. .] — Testator gave his residuary estate 

to such children as his nephews Sc niece W., T. Sc 
D. should leave at their respective deceases, one- 
third to the “ child or children ” of W. Sc the two 
other thirds similarly to the “ child or children ” 
of T. Sc D. respectively, Sc directed that, in case 
of the death of a nephew or niece without leaving 
any “ children or a child,” then that third share 
should be paid to the 44 children or child ” of the 
other or others leaving 44 children or a child ” 5 
but that if W., T. Sc D. should all die “ without 
leaving any issue lawfully begotten,” the whole 

4 d 2 



1140 Wills. 


Sect, 23. — Limitations on failure of issue : Sub-sect . 

4, B. ; sub-sects . 5 <fc 6, A .] 

residue should go to the children of G. W., T. & 
D. all died, without leaving children, but one of 
them left grandchildren : — Held : “ children ” 
must be construed in its natural sense, & not so as 
to include grandchildren ; that “ issue ” was not 
to be read “ such issue,” so as to be confined to 
children ; & therefore, in the events which had 
happened, the fund was undisposed of. 

If the primary limitation be in favour of 
children, & be so expressed that they take 
immediate vested interests, & there be a limitation 
over in default of issue, it is not difficult to see 
reasons for construing default of issue to mean 
default of children ; for if there be no child there 
can be no other issue, & if there be a child, the 
child will take the whole & there will be nothing 
to limit over ; but where the primary limitation 
is so expressed that there may be issue who may 
not take under it, as in the case of gifts to children 
to vest at twenty-one, it is not so easy to see the 
reasons on which this construction has prevailed 
(Knight Bruce, L.J.). — Pride v. Fooks (1858), 3 
De G. & J. 252 ; 28 L. J. Ch. 81 ; 32 L. T. O. S. 
358 ; 5 Jur. N. S. 158 ; 7 W. R. 109 ; 44 E. R. 
1205, L. JJ. 

Annotations : — Distd. lie Merceron’s Trusts, Davies v. 

Mcrceron (1870), 4 Ch. D. 1 82. Consd. lie Kirk, Nicholson 

v. Kirk (1885), 52 L. T. 346 ; He Atkinson, Pybus v. 

Boyd, £ J II 1 8 J 2 Ch. J3S. Refd. lie VVyndham’s Trusts 

(1865), L. It. 1 Eq. 290. 

9854. .] — A. gave his leasehold & general 

residuary estate to trustees, in trust, “ as to the 
clear annual residue of his estate,” to divide the 
same between his three daughters, N., P., & M., 
for their separate use ; but in case any or either of 
his daughters should die, leaving lawful issue 
surviving, to pay such “ shares or share ” to the 
children of such one or more of them ; & if one of 
his daughters died without issue surviving, upon 
trust to pay her “ annual share ” unto the sur- 
vivors equally ; & in case there should be only 
one surviving daughter during the continuance of 
the trusts, then the whole of his estate & effects 
was to be paid to such surviving daughter, for her 
own absolute use. All three daughters were 
married, & all died without ever having had 
children. The husband, as the representative of 
the survivor, Mrs. P., who died in 1857, claimed the 
whole of the estate, but the representatives of 
Mrs. M., who died in 1839, submitted that there 
was an intestacy. The ct. held, upon the whole 
language of the will, that pltf., as the representa- 
tive of the survivor, was entitled to the estate & 
effects absolutely. — P ulbrook v. Bratt (1859), 33 
L. T. O. S. 42 ; 6 Jur’ N. 8. 330. 

9855. .] — Gift to daughters for life, with 

remainder to the child or children of such 
daughters, as they should appoint ; in default of 
appointment, equally, & on the death of such of 
the daughters after attaining the age of twenty- 
one years as should die without issue, her share to 
be paid to her personal representative : — Held : 

“ issue ” meant issue who would be entitled under 
the former gift, i.e. children. “ Personal repre- 
sentative ” meant exor. or administrator. — Re 
Wyndham’s Trusts (1805), L. R. 1 Eq. 290. 

Annotations : — Consd. Stockdale v. Nicholson (1867), L. It. 

4 Eq. 359. Refd. lie Thompson, Mochell v . Newman 
(1886), 55 L. T. 85. 

9856. ,] — Re Sanders’ Trusts, No. 9958, 

post. 

9857. .] — Kidman v. Kidman, No. 9532, 

ante. 

9858. .] — Testator gave a fund of £66,060 

13s. 4 d. Consols to trustees, upon trust to pay 


£1,000 a year to each of his two daughters for their 
lives, So after the death of each daughter he gave 
the sum of £33,333 6s. 8d. Consols, which ho 
described as the share of each daughter, unto So 
among all Sc every such child or children she might 
happen to leave at her decease, to be equally 
divided between them when So as they should 
respectively attain the age of twenty-one years, 
So if but one child, then to such only child ; So in 
case either of his daughters should die without 
issue, he directed that the £33,333 6s. 8d. Consols, 
being the share of her so dying, should be trans- 
ferred by his trustee to such person or persons, So 
in such manner as she by her will & testament in 
writing duly executed might direct So appoint. 
There was a general residuary gift. One of the 
daughters executed the power So died, having had 
one child who died in her lifetime, leaving children 
who survived their grandmother : — Held : the 
words “ die without issue ” meant such issue as 
were previously mentioned, So the power was 
validly exercised. — Re Merceron’s Trusts, 
Davies v. Merceron (1876), 4 Ch. D. 182 ; 36 

L. T. 701. 

9859. .] — Testatrix by her will, made before 

Wills Act, 1837 (c. 20), gave So devised “ unto my 
eldest son T. all my real So freehold estate during 
the term of his natural life, & after his decease to 
his legitimate child or children, if there be any ; 
but if he dies without issue my will is that it may 
go to my other son W. during the term of his 
natural life So afterwards to his legitimate child or 
children, if any ; but, if he should likewise die 
without issue, my will is it may go to my daughter 

M. & to her heirs So assigns for ever.”" The will 
then gave various pecuniary legacies, with direc- 
tions as to how they should be paid. T. had no 
children, & executed a disentailing deed by which 
he settled the property, with ultimate remainders, 
after the death of himself So his wife, to resp.’s 
predecessor in title. In an action brought to 
recover possession of the land from applt., who 
claimed under the son of W. : — Held : T. took an 
estate tail under the wall, which was duly barred. 

I take it ... to be clear upon the authorities that 
if you have a gift to children, w ith words of division 
or of inheritance, the children would take as 
purchasers ; So then if you have a gift over in the 
event of death without issue, those words pointing 
to death without issue are to be construed refer- 
entially, So to have their explanation from the 
gift to the particular individuals that you have 
had before (Lord Cairns). — Bowen v. Lewis 
(1884), 9 App. Cas. 890 ; 54 L. J. Q. B. 55 ; 52 
L. T. 189, H. L. 

Annotations : — Consd. Pelham Clinton r. Newcastle, [1902] 

1 Ch. 34. Mentd. Evans v. Evans, [1892] 2 Ch. 173. 

9860. -.] — Testatrix gave all her real So 
personal estate to trustees in trust for her children 
who attained twenty-one or married, So if more 
than one in equal shares, with a gift over to other 
persons in the event of her death “ without 
leaving any children surviving me.” There was 
one child who survived testatrix & died an infant : 
— Held : the child did not take a vested interest at 
birth ; So the gift over did not take effect, So there 
was an intestacy. — Re Edwards, Jones v . Jones, 
[1900] 1 Ch. 570 ; 75 L. J. Ch. 321 ; 94 L. T. 593 ; 
54 W. R. 440 ; 50 Sol. Jo. 324, C. A. 

Annotation : — Mentd. He Fitch's Will Trusts, Public Trustee 
v. Nives (1928), 139 L. T. 550. 

9861. Prior limitation to definite number of 
persons.] — Devise to S. for life, remainder to his 
eldest son So his issue male ; So for want of issue of 
8. to, etc. S. died without issue : — Held : he 
took an estate tail in remainder.— S tanley v. 
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Lbnnabd (1758), Amb. 855 ; 1 Eden, 87 ; 27 

E. R. 236. 

Annotations: — Refd. Doe d. Gallini v. Gallini (1835), 3 
Ad. & El. 340 ; Atkinson v. Holtby (1863), 10 H. L. Gas. 
313 ; Allgood v. Blake, Roach v. Same, Clennell v. Same, 
Reed v. Same (1873), 29 L. T. 331. 

9862. Prior direction to settle property on issue of 
marriage.] — Testator bequeathed £5,500 stock to 
trustees, upon trust, to pay the dividends to his 
son for life, & in case he should marry any woman 
with a fortune of £1,000 that the stock should be 
settled on her, & the issue of such marriage ; & 
in case of his son’s death, leaving no issue of his 
body lawfully begotten, he gave the stock over to 
various persons ; &, finally, he bequeathed the 
residue to A. : Testator’s son married a woman who 
had not a thousand pounds fortune, & died leaving 
issue : — Held : the words, “ in case of his son’s 
death, leaving issue,” could not be construed, in 
case of his son’s death leaving “ such ” issue ; & 
the bequest over did not take effect. — Andree v . 
Ward (1826), 1 Buss. 260 ; 4 L. J. O. S. Ch. 08 ; 
38 E. B. 101. 

Annotations : — Retd. Tennant v. Heathfleld (1855), 21 Beav. 
255 ; Pride v. Fooks (1858), 3 Do G. & J. 252. 


Sub-sect. 5. — Beference to Issue Taking 
under Subsequent Gift. 

See Wills Act, 1837 (c. 26), s. 20. 

9863. Whether reference implied — Subsequent 
gift to children.] — By a will made before the pass- 
ing of Wills Act, 1837 (c. 26), testator devised 
certain property to S., his grandson, “ & if he 
shall die without issue that property shall return 
to the E. family ; but if he lives to have children, 
he shall have power to make a will of it to his 
children ” : — Held : under these words, S. took 
an estate for life only, & not an estate tail by 
implication. 

The power to leave “ to his children ” must 
mean children living at his death, & it follows that 
the words “if he shall die without issue” must 
mean “if he shall die without children living at 
his death” (Kelly, C.B.). — Eastwood v. Avison 
(1869), L. B. 4 Exch. 141 ; 38 L. J. Ex. 74 ; 19 
L. T. 834. 

Annotation : — Reid. Clifford v. Koe (1880), 5 App. Cas. 

447. 

Sub-sect. 6. — Personal Provisions. 

A . Death Below Specified Age Without lesue. 

See Wills Act, 1837 (c. 26), s. 29. 

9864. Whether construed as indefinite failure — 
Death below specified age without issue.] — Devise 
of £1,300 to testator’s granddaughter, provided if 
she died before twenty-one, & without issue, then 
the legacy should go over to A. Decreed the 
devise over in case of the granddaughter’s dying 
without issue, under twenty-one, is good, the 
contingency being to happen before the legatee 
attains twenty-one. — Pawlet v. Dogget (1G88), 2 
Vern. 86 ; 23 E. B. 665. 

9865. .] — A devise of a term to A., 

his heirs, exors., & assigns for ever, but if he die 
before twenty-one without issue, remainder over, 
this remainder is good. — Martin v, Long (1690), 
Prec. Ch. 15 ; 2 Vern. 151 ; 1 Eq. Cas. Abr. 193 ; 
24 E. B. 8. 

Annotation: — Reid. Andrews v. Fulham (1738), 2 Stra. 

1092. 

9866. .] — Stainham v. Bell, No. 9685, 

ante . 


9867. .] — The question upon the limi- 

tation over of this personal property in the event 
of both dying without issue under the age of 
twenty -one, is a mere question of intention, as it 
may be judicially collected from the whole will. 
If that limitation was intended to take effect 
after an indefinite failure of issue, it is too remote : 
if the failure of issue was confined to the death of 
the survivor, the limitation is valid. Ots. of 
Justico have uniformly endeavourod to support 
limitations of this description : taking advantage 
of any expression, from which the event may be 
construed, never having had issue, or may be 
confined to the time of the death (Lord Eldon, 
C.). — Kirkpatrick v. Kilpatrick (1807), 13 
Ves. 476 ; 33 E. R. 373, L. C. 

Annotation : — Refd. Williams v. Hughes (1857), 27 L. J. Ch. 

218. 

9868. .] — Under a devise to testatrix’s 

daughter E. for life, remainder to her children & 
their heirs for ever ; but in case E. die without 
leaving any issue of her body, then to certain 
other grandchildren by other daughters equally 
to be divided between them share & share alike as 
tenants in common ; but in case of the death of 
either of her grandchildren, under age & without 
leaving any issue, the share of him or her so dying 
should be for the benefit of the survivors of the 
respective family, etc. : — Held : the grandchildren 
took a fee in their respective shares, by reason of 
the devise over on their dying under age, with an 
executory devise over if any of them died under 
twenty-one & without leaving issue at the time of 
their respective deaths ; & therefore the limitation 
over was not too remote. — Toovey v . Bassett 
(1809), 10 East, 400 ; 103 E. R. 850. 

Annotations : — Consd. Burke t>. Armis (1853), 1 1 Hare, 232. 

Reid. Yarrow v, Knightly (1878), 8 Ch. D. 730. 

9869. .] — Under a devise to the son of 

testator of the residue of testator’s estate, etc. ; 
but in case he should die under twenty-one, or 
(which is to be read as “ and ” ) should leave no issue, 
male or female, then to testator’s daughter sur- 
viving, & her heirs male or female ; but in case 
his son & daughter should both die, leaving no 
issue, then to his cousin & his heirs ; the son takes 
a fee with an executory devise to the daughter, 
upon the event of his dying under twenty-one, & 
without leaving issue; with another executory 
devise over. — Bight d. Day v. Day (1812), 16 
East, 67 ; 104 E. R. 1014. 

Annotations Refd. Doed. Longu. Prlgg(1828), 6 L. T. O. S. 

29 G ; Mortimer r. Hartley (1849), 3 l)e G. & Sin. 316 ; 

•Johnson v. Simcock & Jackson (1861), 7 H. & N. 344. 

9870. .] — Gift in remainder “ in case 

A. should die under twenty-one without issue, or, 
leaving issue, all of them should die before twenty- 
one ” : — Held : not to take effect, on A. dying 
unmarried & above twenty-one. — L eonard v . 
Flight (1835), 4 L. J. Ch. 225. 

Annotation : — Mentd. Davies v. Quarterman (1840), 4 Y. & 

C. Ex. 257. 

9871. .] — Devise to A. for life, with 

remainder to her first child & his or her heirs : 
but if such child should dio under the age of 
twenty-one years without leaving issue, then in 
like manner to the second, third, & every other 
child of A., regard being had to their seniority, & 
to their respective deaths under age without 
leaving lawful issue ; for, in case of issue, it was 
testator’s will that they should inherit the estate, 
& he thereby gave the same to him or her, & to his 
or her heirs accordingly. But in case A. died 
without leaving issue of her body, or, having issue, 
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6, A. & L 

such issue should die under the age of twenty-one 
without leaving issue, then he devised the estate 
over. A. never had any issue : — Held : she took 
a life estate only. — Goymottk v . Pigge (1844), 7 
Beav. 475 ; 13 L. J. Ch. 322 ; 3 L. T. O. S. 120 ; 
8 Jur. 520 ; 49 E. R. 1149. 

9872. — — .] — In 1822, testator, by his 

will of that date, devised his real estate to trustees, 
upon trust, after the decease of his wife, to receive 
the rents during the life of his son, M., & to apply 
the same for his benefit during his life ; & from 
& immediately after the decease of his son, upon 
trust to sell, & the net proceeds of such sale he 
directed to be applied “ in manner hereinafter 
mentioned.” If it should be more to the interest 
of his estate that the estates, or any part thereof, 
should be demised during his son’s life, then 
testator directed the trustees to demise the same 
during his son’s life. Then after bequeathing 
certain legacies, testator directed the trustees to 
invest all moneys due to him, & all other his 
moneys, & to apply the income of his capital stock 
or fund for the maintenance of his son’s children, 
&, on their severally attaining twenty -one, to pay, 
assign, transfer, & “ convey the capital stock or 
fund, estate, & effects ” to such children ; & in 
case they should all die under age, & without 
leaving issue, upon the further trusts therein 
mentioned. Testator died in 1824. His widow 
died in 1834. M., the son, died in 1850, a 

bachelor : — Held : the trust for sale was absolute, 
& the property must be considered as personalty, 
<fc the son of testator, in the events that had 
happened, took it as personalty, if he took it at all, 
as heir of testator. Qu. : whether the gift over 
on failure of issue of the son did not take effect ; 
<fc also, whether any beneficial interest in the 
produce of the real estate was given by the will 
after the death of the son ? — White v. Smith 
(1851), 17 L. T. O. S. 309 ; 15 Jur. 109(5. 

9873. - — .] — Testatrix devised to trustees 

certain freehold premises in trust to receive the 
rents & after paying thereout all proper outgoings 
& applying thereout if they thought fit any money 
towards the maintenance of F. to let the residue 
accumulate until F. should attain twenty-one & 
then to pay such accumulations to him, but if he 
should die under such age without leaving issue 
living at his decease then such accumulations 
should be applied for the benefit of the person to 
whom & in the like manner & form as the premises 
were limited in the like event, & when F. should 
have attained twenty-one then the trustees were 
to stand seised of the premises in trust for him in 
fee, but if he should not leave any issue living at 
his decease then the trustees should stand seised 
of the premises in trust for A. in fee, <fc if A. should 
not leave any issue living at her decease then over. 

F. attained twenty-one, & died without ever 
having had issue : — Held : on the construction of 
the will, the premises vested in F. in fee on his 
attaining twenty-one subject to be divested in the 
event of his dying without issue, which event 
having happened the limitation over in favour of 
A. took effect. — Smith v . Spencer (1850), 0 De 

G. M. & G. 031 ; 29 L. T. O. S. 59 ; 3 Jur. N. S. 
193 ; 5 W. R. 130 ; 43 E. R. 1378, L. C. 

Annotation# : — Expld. Doan v. Handley (1865), 2 Hem. & M. 
635. Consd. He Hoathcote's Trusts (1873), 9 Ch. App. 
47, n. Reid. Slaney v. Slaney (1804), 33 Beav. 631 ; 
O’Mahoney v. Burdett (1874), L. It. 7 H. L. 388. 

9874. .] — Testator devised certain 

freehold estates to trustees to appropriate the 
rents, etc., for the maintenance of his daughter B. 


until she came of age, & after she should attain 
that age, “ as to his said estates ” to the use of the 
trustees, upon trust during the life of B. to pre- 
serve contingent remainders, B. to receive the 
rents, etc., during her life, & after her death 
“ then to the use of all & every the children of B. 
as tenants in common. In case B. should die 
under twenty-one, “ & without issue,” then the 
trustees were to account & pay the balance over 
to such person as should be next in remainder 
under his will, & entitled “ to the aforesaid estates 
& hereditaments,” with a gift over to S. in tail 
male, with remainders over in default of such 
issue, B. married & attained twenty -one, & had 
had six children of the marriage : — Held : the 
words “ dying without issue ” were to be under- 
stood to mean never having had children, & an 
undivided one-sixth share vested in each child 
as he or she came into being. — Hawker v. 
Saunders (1800), 2 L. T. 132 ; 8 W. R. 332. 

9875. .] — Testator, by his will, devised 

& bequeathed certain paits of his real & personal 
estate to trustees for the benefit of his daughter, 
& in case his daughter should depart this life 
under the age of twenty-one years, or afterwards, 
without leaving any child or children, then over : — 
Held : this was equivalent to “ never having had 
any child or children.” 

“ Leaving ” is a word that may be construed, 
in its primary sense, as leaving on the decease of 
the person to whom the word applies ; but it has 
been construed as “ having,” rather than that a 
cliild shall be deprived of a vested interest which 
seems to have been made as a provision for it 
(Page Wood, V.-C.). — White v. Hill (1807), 
L. R. 4 Eq. 205 ; 10 L. T. 820. 

Annotations Consd. Bryrlen v. Willett (1869), L. 11. 7 Eq. 

472. Folld. lie Brown’s Trust (1873), L. R. 16 Eq. 239 ; 

Treharne v. Layton (1875), L. R. 10 Q. B. 459. Distd. 

He Hamlet, Stephen v. Cunniiifirham (1881), 39 Ch. D. 426. 

Consd. He Ball, Slattery v. Ball (1888), 59 L. T. 800 ; 

Barkworth v . Barkworth (1906), 75 L. J. Ch. 754. 

9g7g. .] — ji e Hambleton, Hamilton 

v. Hambleton, L1884] W. N. 157. 

9877. .] — Testator gave all his pro- 

perty to his daughter, & if she “ should die before 
the age of twenty-one, & at any time without 
issue ” over. The daughter attained twenty-one, 
married, & had a child : — Held : “ without issue ” 
meant “ without leaving issue alive at the time of 
her death.” — Clay v. Coles' (1887), 57 L. T. 082. 

9878. Effect of postponement of vest- 

ing by codlcil.J — Devise in fee & bequest of personal 
estate to A. ; &, in case of his death under twenty- 
one without leaving issue, to B. Codicil affirming 
the will in all respects except by directing, that A. 
shall not be entitled till twenty-five ; A. dying 
between the ages of twenty-one & twenty-five 
without issue, B. has no title. — Scott v . Chamber- 
layne (1797), 3 Ves. 302 ; 30 E. R. 1022 ; affd» 
3 Yes. 491, L. C. 

9879. Effect of Wills Act, 1837 (c. 26), 

s. 29.] — Morris v. Morris, No. 9999, post. 

9880. — ■ — — - — .] — Testator devised a 

share of his residuary real estate upon trust for 
his daughter for life, & after her death to convey 
the same to or among such child or children of 
here as should live to attain twenty-one years, or 
being daughters should live to attain that age or 
be married, & also such child or children of any son 
or daughter of testator’s daughter as should live to 
attain twenty-one years, or being a daughter be 
married, in equal shares per stirpes ; & he declared 
that if his (laughter should die without leaving 
any lawful issue who should live to attain a vestea 
interest, then her share should remain & be in 
trust for such other children of testator as should 
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be living at the time of such failure of issue, So the 
issue then living of such of them as might be then 
dead. The daughter died without ever having had 
any issue : — Held : the gift over could not be 
split up into several gifts to take effect on several 
contingencies some within So some beyond the 
limits of perpetuity, but was a single gift to take 
effect on a single event which might or might not 
happen within those limits, So it was void for 
remoteness whether regarded as an equitable 
contingent remainder or as an executory devise. 

It appears to us that above sect, does not apply 
to this gift, because it comes within the proviso 
to that sect, which prevents the enactment from 
extending to cases where the language refers to 
the event of no issue living to answer the descrip- 
tion required for obtaining a vested estate by a 
preceding gift to such issue. It follows that the 
old law must apply, So, under the well-known case 
of Forth v. Chapman , No. 9752, ante, it appears to 
be clear that the gift over is to take effect on an 
indefinite failure of the vesting in the issue of the 
issue of M. [the daughter], an event which might 
happen either within or beyond the period of a life 
in being So twenty-ono years afterwards (Fry, 
L.J.). — Re Bence, Smith v. Bence, [1891] 3 Ch. 
242 ; 00 L. J. Ch. 030 ; 05 L. T. 530 ; 7 T. L. R. 
593, C. A. 

Annotation : — Reid. Re Hancock, Watson v. Watson, [1901] 

1 Ch. 482. 

9881. .] — Testator, by will So 

codicil made in 1903 So 1900 respectively, gave 
freehold property to a niece absolutely, witii a 
wish that it should not be sold, So if she should 
“ die without issue who shall reach the age of 
twenty-one ” it should go to a nephew : — Held : 
testator’s intention was to give the property over 
on failure of issue to attain twenty-one whether 
that event occurred in the lifetime or after the 
death of his niece. Above sect, did not apply, So 
the gift over was void for perpetuity. Qu. : 
whether above sect, is intended to apply to the 
case of any but an entire failure of issue. — lie 
Thomas, Thomas v. Thomas, [1921] 1 Ch. 300 ; 
90 JL. J. Ch. 113 ; 125 L. T. 600. 

9882. Death above specified age without 

Issue.] — Devise of lands So personalty, in trust out 
of the rents to apply £250 a year to the maintenance 
of devisor’s daughter till she should be twenty -one, 
or marry, So out of the residue as much as should 
be thought necessary for the maintenance of 
devisor’s son till he should be twenty-one or his 
sister marry, So upon his attaining twenty -one, or 
his sister’s marrying, to raise £5,000, So pay the 
interest of it to the daughter after her attaining 
twenty-one or marrying ; So subject thereto that 
the trustees should stand seised in trust for the 
son till he attained twenty-one, So then to the use 
of the son, his heirs, exors., So administrators for 
ever. But in caso the son should die under 
twenty-one So the daughter survive, or in case the 
son should live to twenty-one & afterwards die 
without lawful issue, to the uso of the trustees till 
the daughter attained twenty-one or married, & 
then to the use of the daughter for life, with divers 
remainders over : — Held : the trustees took the 
legal estate till the £5,000 was raised, & but for the 
intervention of the trustees the son would have 
taken a fee with an executory devise over in the 
event of his dying without issue living at the time 
of his death. — Glover v . Monckton (1825), 3 
Bing. 13 ; 10 Moore, C. P. 453 ; 3 L. J. O. S. C. P. 
189 ; 130 E. R. 418. 

Annotations : — Folld. Doe d. Johnson v. Johnson (1852), 8 

Exoh. 81. Con*d. Clay v. Coles (1887), 57 L. T. 682. 

R«fd. Doe d. Shelley t>. Edlin (1836), 4 Ad. & El. 582. 

9888. .] — Testator by his will made 


in 1820 devised as follows : “ I give So devise unto 
my wife E. the lands, etc., to hold the same unto 
her So her assigns for So during her natural life. 
So after her decease, I give So devise the same to 
my nephew S., his heirs & assigns for ever ; pro- 
vided always So my will is that in case it should 
happen that my nephew shall depart this life 
before he shall have attained the age of twenty- 
one years, So if after he shall have attained such 
age of twenty-one years he shall die unmarried, 
or having been married without lawful issue, then 
I give the same unto my brothers T. So J., etc., So 
their heirs for ever, as tenants in common ” : — * 
Held : testator’s nephew S. did not take an estate 
tail, but an estate in fee simple, in the lands, with 
an executory devise over to testator’s brothers in 
the event of S. dying under twenty-one, or after 
that age dying without leaving lawful issue at the 
time of his death. — Doe d. Johnson v. Johnson 
(1852), 8 Exch. 81 ; 22 L. J. Ex. 90 ; 19 L. T. O. S. 
313 ; 155 E. R. 1208. 

Annotation : — Consd. Clay v. Coles (1887), 57 L. T. C82. 

B. Gift of Legacy . 

See Wills Act, 1837 (c. 20), s. 29. 

9884. Whether construed as indefinite failure.] — 
Nichols v. Hooper (1712), 1 P. Wms. 198 ; 2 
Yern. 080 ; 24 E. R. 353 ; revsd ., 1 P. Wms. 200, 
n., H. L. 

Annotations : — Reid. Boauolerk v. Dormer (1742), 2 Atk. 
308 ; Gray v. Shawno (1758), 1 Eden, 153 ; Kelley v. 
Fowler (1768), Wilm. 298 ; Campbell v. Harding (1831), 
2 Russ. & M. 390 ; ltanelagh v. Ranolagh (1834), 2 My. Sc 
K. 441. 

9885. .] — One possessed of a personal estate, 

devises, if his wife dies sans issue by him, that 
then £80 shall be paid to his brother, good. Also 
good, though the brother dies in the life of the 
wife. 

By ... a person’s dying without issue is intended 
without leaving issue at the time of his death 
(Lord Hardwicke, C.). — Pinbury v. Elkin 
(1719), 1 P. Wms. 563 ; 2 Vern. 758, 706 ; Prec. 
Ch. 483 ; 24 E. R. 518, L. C. 

Annotations : — Consd. Totliill v. Pitt (1766), 1 Madd. 488 ; 
Kelley v. Fowler (1768), Wilm. 298 ; Benyon v. Maddison 
(1786), 2 Bro. C. C. 75. Refd. King v . Withers (1735), 
Cas. temp. Talb. 117 ; Wealthy d. Manley v. Bosvlllo 
(1736), Lee temp. Hard. 258 ; Beauclerk v. Dormer (1742). 
2 Atk. 308 ; A.-G. v. Milner (1744), 3 Atk. 112 ; Wingfield 
v. Newton (1744), 9 Mod. Rep. 428 ; Sheffield v. Orrery 
(1745), 3 Atk. 282 ; Gray v. Shawno (1758), 1 Eden. 153 ; 
Monkhouse v. Holme (1783), 1 Bro. C. C. 298 ; Boll v. 
Phyn (1802), 7 Ves. 453 ; Donn v. Penny (1815), 1 Mer. 
20 ; Campbell t\ Harding (1831), 2 Russ. & M. 390 ; 
Garratt v. Cockerell (1812), 1 Y. & C. Ch. Cas. 494 ; Pye 
v. Linwood (1842), 6 Jur. 618 ; Turner v. Framptnn 
(1846), 2 Coll. 331 ; Parker v. Birks (1854), 1 K. & J. 156 ; 
Re Cresswell, Parkin v. Cresswell (1883), 24 Ch. D. 102. t * 

9886. .] — Doe d. Smith v . Webber, No. 

9773, ante . 

9887. Gift not intended to be personal.] — 

Testatrix, by her will, dated July 19, 1796, be- 
queathed, by a residuary devise of real estates, 
certain freehold lands to T. for his life, So after his 
decease unto all So every the child So children of 
T. ; if only one child, then to such child, his or her 
heirs, exors., administrators, or assigns ; but if 
more such children, then equally to be divided 
among them, share So share alike, So to the heirs, 
exors., administrators, So assigns of such children 
respectively, as tenants in common : So then pro- 
ceeded thus — “ But in case T. shall happen to die 
without leaving lawful issue, then I give the 
premises unto R., E., So M., their heirs, exors., 
administrators, & assigns, as tenants in common, 
charged, nevertheless, with payment of the legacy 
of £1,000, which I do in that case give So bequeath 
to H., daughter of M., the same to be paid to her 
at the end of twelve calendar months next after 
R., E., So M., their exors., administrators or 
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Sect 23.—ZimUations on failure of issue : Sub-sed. 
6, C. & B . ; sub-sects. 7 & 8.] 

assigns, shall come into possession of the premises.” 
Testatrix died on Sept. 7, 1798, leaving T. her 
heir-at-law, & he had several children, tne eldest 
born before the date of the will, & the youngest 
after the death of testatrix. The eldest survived 
all the others, & died in 1805. On the death of 
testatrix, T. entered into possession of the devised 
lands, & so continued until his death, on June 20, 
1837, having in 1832 suffered a recovery of the 
lands to the use of himself in fee. E. died intestate 
in 1816, leaving M. her heir-at-law, who claimed 
against the devisee of T. two undivided third parts 
of the lands, as having passed to her under the 
will on the death of T. : — Held : the gift of £1,000 
to E. was not intended to bo personal to her & 
dependent on her being alive to receive it, but 
would be payable to her exors. or administrator 0 , 
though not named ; <te there was nothing in the 
will to coniine the words “ happen to die without 
leaving lawful issue ” to a dying without issue, 
which must receive their ordinary construction of 
a general indefinite failure of issue ; therefore, the 
devise to R., E., <fc M. was too remote & void. — 
Doe d. Todd v. Duesbury (1841), 8 M. & W. 514 ; 
10 L. J. Ex. 410 ; 151 E. R. 1142. 

Annotation* : — Consd. Foster v. Hayes (1855), 4 K. Sc B. 717. 

Refd. Bamford r. Lord (1854), 14 C. B. 7U8 ; Brookman 

v. Smith (1872), L. K. 7 Exeb. 271. 

C. Gift Over of Life Interest. 

See Wills Act, 1837 (c. 26), s. 29. 

9888. Whether construed as Indefinite failure.] — 

A. limits £10,000 in failure of issue of the body of a 
husband & wife to B. in tail, the remainder is 
void as an executory devise, being too remote, 
otherwise where the limitations are for life, for 
that confines it to a failure of issue during the 
lives in being ; & in the case of executory devises 
it has been held to be a reasonable construction, 
if it falls within the compass of ever so many lives 
in being at the same time. — T rafford v. Boehm 
( 1746), 3 Atk. 440 ; 26 E. R. 1054, L. C. 

Annotations : — Dbtd. Boehm v. Clarke (1801), 9 Ves. 580. 

Apprvd. Barlow v. Salter (1810), 17 Ves. 479. Consd. 

Lepine v. Fcrard (1831), 2 Russ, tic M. 378 ; Greenwood v. 

Vcrdon (1853), 1 K. Ar J. 74 ; Chlllingrworth v. Chambers, 

[1896] 1 Ch. 685. Refd. Pearson t\ Lane (1809), 17 Ves. 

101 ; Fletcher v. Collin, [19051 2 Ch. 24. tfentd. R. r. 

Harrop (1856), 20 J. P. 627 ; Moxham r. Grant, [1899] 1 

Q. B. 480. 

9889. — - — .] — Devise & bequest in trust to pay 
the income to A. for his use during his life, with 
remainder in default of issue to B. for his use 
during his life ; remainder in default of issue to C. 
for life in the same manner ; remainder over. 
The remainder after the limitation to A. for life 
void, as too remote ; & A. being heir-at-law & 
residuary legatee, his title to the real & personal 
estate was established. 

Sometimes the mode in which the subsequent 
limitations are made may indicate an intention 
to confine the failure of issue to the life of the 
person to whom the subject is given over ; but I 
cannot conceive that the mere circumstances of a 
limitation for life to the next taker is of itself a 
sufficient indication of that intention (Grant, 
M.R.). — Boehm v. Clarke (1804), 0 Ves. 580 ; 32 
E. R. 728. 

Annotations : — Dbtd. Barlow v. Salter (1810), 17 Ves. 479. 

Consd. Greenwood v. Verdon (1853), 1 K. & J. 74. Refd. 

Lepine v. Ferard (1831), 2 Rubs. Sc M. 378. 

9890. -.] — Though, where nothing but a life- 

interest is given over upon a failure of issue, it 
must necessarily be intended a failure within the 
compass of that life ; where the entire interest 
given over, the mere circumstance, that one 


taker Is confined to a life interest, furnishes no 
indication of an intention to make the whole 
bequest depend on the existence of that person, 
when the event happens, on which the limitation 
over is to take effect. — Barlow v . Salter (1810), 
17 Ves. 479 ; 34 E. R. 185. 


Annotations : — Apld. Ward t\ Bovll (1827), 1 I Y, Sc J. 512. 
Consd. Candy v. Campbell (1834), 8 Bli. N. 8. 469 ; Stuart 
n. Cockerell (1869), L. R. 7 Eg. 363. Refd. Bonn v. 
Penny (1815), 1 Mer. 20; Lepine v. Ferard (1831), 2 
Russ & M. 378 ; Doe d. Cadogran v. Ewart (1838), 7 
Ad. & El. 636 ; Garratt v. Cockerell (1842), 1 Y. Sc C. Ch. 
Oas. 494 ; Leemingr v. Sherratt (1842), 2 Hare, 14 ; 
Harris v. Davls (18i4), 1 Coll. 416 ; -Greenwood v. Verdon 
(1853), 1 K. & J. 74. 

9891. .] — Devise ; I bequeath to my wife 

E. my real estate for her life, &> then to be relin- 
quished to my son B. at her decease. . My will & 
mind is, that if my son B. should die without issue, 
my real estate shall go equally between my 
daughters M. & S., for the life of M. & at her death 
the whole of my real estate I bequeath to S. & her 
heirs. Testator also directed, that if B. should 
survive his mother, he should pay S. £5 within 
twelve months of the mother’s decease : — Held : 


B. took an estate tail, with remainder to M. & S., 
& not a fee with executory devise to them. 

The other circumstance, the life estate to M., 
is not more conclusive. If life estates only had 
been devised over, Roe d. Sheers v. Jeffery , No. 9770, 
ante, might have applied, & the terms “ die without 
issue ” might have been confined to a failure of 
issue at B.’s death ; that is, if no distinction were 
to be insisted upon between 4 4 dying without issue ” 
& “ leaving no issue.” But in the present case tho 
inheritance is given to S. & would have passed 
though M. had died in the lifetime of B. (Bayley 
J.). — Doe d. Jones v. Owens (1830), 1 B. & Ad. 
318 ; 8 L. J. O. S. K. B. 404 ; 109 E. R. 805. 

9892. — — .] — A gift over of money upon the 
death of a legatee without issue is void, unless 
from the words of the will it can be collected that 
testator meant a death without issue at the time 


of the death of the legatee. 

Testator gave to his brother £300 per annum 
during his life, & to each of two nephews £150 
during their lives ; but if either of the nephews 
died, the other to inherit the whole £300 ; & if the 
brother died without issue, the two nephews to 
inherit from the brother ; & he then proceeded to 
state that the reason why he left only the interest 
to his brother & two nephews was that if they 
died without issue, the money might go to his three 
cousins, to be divided equally between them ; the 
brother & nephews all died without issue : — Held : 
the gift over to the cousins was void, as being too 
remote. — Lepine v. Ferard (1831), 2 Russ. & M. 
378 ; 1 L. J. Ch. 150 ; 39 E. Ii. 438, L. C. 


Annotation .-—Refd. Garratt v. Cockerell (1842), 1 Y. Sc C. 
Ch. Cas. 494. 


D. Other Cases. 

9893. Whether construed as Indefinite failure— 
Gift over to specified persons living at time of 
failure.] — In a will, the words ” failing the male 
issue,” were, upon the whole context, construed 
to mean, 14 if there shall be no son then living.” 
Testator having bequeathed a yearly sum to a 
person for life, gave the annuity, upon the death 
of the annuitant, to the eldest surviving son of A., 
&, failing the male issue of A., to the daughters 
of A. living at the demise of such male issue ; at 
tho death of the annuitant, A. had no son living, 
but liad two daughters : — Held : the gift to the 
daughters of A. was not too remote, & they were 
entitled to the annuity. Testator gave the residue 
to his widow during her life, & at her demise, to 
the eldest surviving son of A. upon his attaining 
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twenty-fire, the trustees being directed to apply the 
Interest to his use till he attained that age, or, 
failing such male issue, to the daughters of A. 
living at the time of the demise of the last of such 
male issue ; the only son of A. died under twenty- 
five, in the lifetime of the widow, leaving two 
daughters of A. him surviving : — Held : if there 
had been any son of A. living at the death of the 
widow, he would have taken a vested interest in the 
residue, though he had not then attained the age 
of twenty-five : the gift over of the residue to the 
daughters of A. was not too remote & in the events 
which happened, they, upon the death of the widow 
became entitled to the residue. 

Testator contemplated . . . that the daugl iters 
would be living at the time when the failure of male 
issue, which was present to his mind, was to take 

E lace ; he contemplated that the failure, of which 
e spoke, would take place in the lifetime of the 
daughters. It is not reasonable, therefore, to 
suppose that he contemplated a general failure of 
issue (Lord Lyndhtjrst, C.). — Murray v . Adden- 
brook (1830), 4 Russ. 407 ; 8 L. J. O. S. Ch. 79 ; 
38 E. R. 859, L. C. 

Annotations : — Consd. Greenwood v. Verdon (1853), 1 K. & 
J. 74. Refd. Davies v. Fisher (1842), 5 Beav. 201 ; 
Garratt v. Cockerell (1842), 1 Y. & C. Ch. Cas. 494. 


Sub-sect. 7. — Failure of Testator’s Issue. 

See Wills Act, 1837 (c. 20), s. 29. 

9894. Whether limited to failure at death of 
testator.] — A devise to A. & B. & their heirs, in 
default of issue male <fc female of testator’s own 
body, is, at testator’s death, a devise in possession, 
& not an executory devise ; the contingency being 
determined at the instant the will takes place, viz. 
at the death of testator without issue. — French 
v. Caddell (1705), 3 Bro. Pari. Cas. 257 ; 1 E. R. 
1304, H. L. 

Annotations: — Distd. l)oe d. Comberbach v. Perryn (1789), 

3 Term ltep. 481. Consd. Lytton v. Lytton (1793), 4 

Bro. C. C. 441. Apld. Eno r. Eno (1847), 6 Hare, 171. 

9895. .] — Devise in default of issue of 

testator’s body is a conditional devise. 

Where a devise must take effect at the death of 
testator, it is not properly an executory devise. 
Such a devise is a devise upon a contingent event 
which must happen at or before the death of 
testator (Lord Mansfield). — Wellington v. 
Wellington (1708), 4 Burr. 2105 ; 1 Wm. Bl. 
045 ; 98 E. R. 129. 

A nnotations : — Distd. Doo d. Comborbach v. Perryn (1789), 

3 Term Itcp. 484. Consd. Lytton v. Lytton (1793), 4 

Bro. C. C. 441. Apld. Eno v. Eno (1847), 6 Haro, 171. 

9896 . .] — Testator being married, & in ill 

health devised the estates in question after failure 
of issue male of his own body, & issue male would 
have taken under his marriage settlement, to 
deft., who was his heir-at-law, for life, with 
remainders over ; declared, that the devise being 
after a general failure of issue male, was too remote 
& void & deft, took as heir-at-law, that declaration 
reversed upon a bill of review. 

It would be a harsh construction that L. 
(testator) had here the idea of future issue in con- 
templation & an indefinite failure of that issue 
(Lord Thurlow, C.). — Lytton v. Lytton (1793), 
4 Bro. C. C. 441 ; 29 E. R. 979, L. C. 

Annotation : — Apld. Eno v. Eno (1847), 6 Hare, 171. 

9897. .] — Testator having an estate, which 

had been conveyed by the settlement on his first 
marriage to trustees to the use of himself for life, 
remainder to his first & other sons successively, 
in tail male, & having one son & two daughters by 
his first marriage, shortly after his second marriage 
made his will, & devised to his son all his manors, 


etc. & personal property, subject to the payment 
of his debts & legacies ; but in case his son should 
depart this life without issue male, or in case of 
failure of issue male of testator’s body, he 
bequeathed to all & every his daughters who 
should be living at the time of his death, or born 
in due time afterwards, £40,000 equally to be 
divided amongst them, in addition to what they 
might be entitled to under the marriage settle- 
ments of their respective mothers ; & if only one 
daughter, then he bequeathed £20,000 to her ; 
he then charged his estates with the payment of 
these sums, & devised them to A. & B., their 
heirs, etc., without impeachment of waste upon 
trust by sale or mtge., to raise a sufficient sum 
to pay those legacies with interest ; & he then 
devised the remainder of his manors, lands, etc., 
as should not be sold by the trustees for that 
purpose, for want or in failure of issue male of his 
body as aforesaid, unto his brother for life, with 
different remainders over. Testator had no 
children by the second marriage, & his only son 
by the first marriage having died under age 
unmarried, & without issue : — Held : (1) the 

surviving daughters took no estate by descent 
in the hereditaments devised by the will ; (2) if 
the devise to A. & B. had been of a power to raise 
money by sale, & not of a legal estate, testator’s 
brother would have taken an estate for life with 
remainders over ; (3) under the will A. & B. took 
an estate in fee. — Sanford v . Irby (1820), 3 
B. & Aid. 054 ; 100 E. R. 800. 

Annotations : — As to (1) Dbtd. Egcrton v. Jones (1830), 3 

Sim. 409. Apld. Eno v. Eno (1847), 6 Hare, 171. 

Generally , Refd. Warter v. Hutchinson (1823), 3 Dow. & 

lty. K. B. 58. 

9898. .] — Where the ulterior limitations 

in a will are made to depend upon a failure of 
issue of testator, & there are found amongst the 
ulterior limitations provisions which could not 
reasonably be meant to depend upon a general 
failure of issue, the will is to be construed as 
referring to a failure of issue at the death, & not 
to a general failure of issue. — He Rye’s Settle- 
ment (1852), 10 Hare, 100 ; 22 L. J. Ch. 345 ; 
21 L. T. O. S. 55 ; 10 Jur. 1128 ; 1 W. R. 29 ; 
08 E. R. 858. 

9899. — — .] —Bagot v. Leuge, No. 9681, ante. 


Sub-sect. 8.- -Failure During Life of 

Stranger. 

See Wills Act, 1837 (c. 26), s. 29. 

9900. Whether construed as indefinite failure.]— ~ 
A devise in fee to A. & if he die without issue in 
the lifetime of C. then to C. & his heirs, is a good 
executory devise, to take effect on the contingency 
of A. dying in the lifetime of C. without issue. — 
Pells v . Brown (1020), Cro. Jac. 590 ; 3 Dyer, 
354a, n. ; 79 E. R. 504 ; sub nom. Petts v. 

Browne, J. Bridg. 1 ; sub nom. Pell & Browne’s 
Case, 2 Roll. Rep. 217 ; sub nom . Brown & 
Pell’s Case, Godb. 282 ; 2 Roll. Rep. 190 ; sub 
nom . Pills v . Brown, Palm. 131. 

Amiotations : — Distd. Plunket v. Holmes (1661), T. Hayin. 
28. Consd. Petty v. Goddard (1662), O. Bridgr. 35 ; 
Gardner v. Sheldon (1671), 2 Keb. 781 ; Gibbons v. 
Summers (1681), 3 Lev. 22. Apld. Fairfax v. Heron (1696), 
Prec. Ch. 67 ; Barker v . Slater (1697), Comb. 433. Consa. 
Good title d. Gurnall v. Wood (1740), Wfiles, 21 1 ; Gulliver 
v. Vaux (1746), 8 De G. M. & G. 167 a. Apld. Porter v. 
Bradley (1789), 3 Term Hep. 143 ; Hoe d. Shoors v. 
Jeffery (1798), 7 Term Rep. 589 : Doe d. Bamfleld v. 
Wetton (1800), 2 Bos. & P. 324. Consd. Doe d. Cadogan 
r. Ewart (1838), 7 Ad. & El. 636. Expld. Doe d. Toda v. 
Duesbury (1841), 8 M. & W. 514. Refd. Snowe v. Cuttler 
(1664), 1 Lev. 135 ; Smith v. Farnaby (1666), Cart. 52 ; 
Wright v . Hioocks (1667), 2 Keb. 261 ; Fry’s (The Lady 
Anne) Case (1672), 1 Vent. 199 ; Holmes v, Meynel (1681), 
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8, 9 10,] 

T. Raym. 452 ; Howard v. Norfolk (1681), Freem. Oh. 80 ; 
Davis v. Speed (1693), Skin. 351 ; Lnddington v. Kime 
(1696), 1 Ld. Raym. 203 ; Scattorgood v. JEdge (1699), 
12 Mod. Rep. 278 ; Anon. (1704), 6 Mod. Rep7241 ; Roo 
i\ Fludd (1729), Fortes. Rep. 184 ; Gulliver v. Wlckett 
(1745), 1 Wils. 105 ; Carr r. Singer (1750), 2 Ves. Sen. 603 ; 
Barlow v. Salter (1810), 17 Ves. 479 : Campbell v. Harding 
(1831), 2 Russ. & M. 390 ; Hardoastle v. Dennison (1861), 
10C. B. N. S. 606. Mentd. Benson v. Hudson (1674), 
Freem. K. B. 362. 

9901. .] — Barker v . Slater (1697), Comb. 

433 ; 90 E. R. 674. 

9902. .] — Badger v. Lloyd (1699), 1 Ld. 

Raym. 623 ; 1 Salk. 232 ; 91 E. R. 1249 ; sub 
nom. Badge v. Floyd, 1 Com. 62 ; affd . (1701), 1 
Ld. Raym. at p. 527, H. L. 

9903. .] — Crowder v. Stone, No. 9939, post. 

9904 . .] — Devise to D., L., V., & S., females, 

& in case any of them die, leaving a daughter or 
daughters, her share to go to such daughters in 
seniority ; but if any of them, D., L., V., & S., 
should die without issue in the lifetime of M., O., A., 
& W., the share of her & them so dying to go to F., 
others in succession : all the rest & residue of the 
devisor’s estates to go to D. : — Held: D., L., V., 
& S., & their daughters, took estates for life, & D. 
a remainder in fee in the whole. — Bennett v . Lowe 
(1831), 7 Bing. 535 ; 5 Moo. & P. 485 ; 9 L. J. 
O. S. C. P. 132 ; 131 E. R. 207. 

9905 . .] — Jarman v. Vye, No. 9690, ante. 

9900 . .] — Testator devised his real estate, 

which consisted of three farms as to one moiety 
to his son & as to the other moiety to his widow & 
two daughters in equal shares. Later in the will 
lie directed that if the son should “ die without 
issue ” prior to the death of his mother or his 
sisters the whole estate was to go to the widow 
& daughters. The son survivied his mother & 
died in the lifetime of his sisters, leaving issue : — 
Held : the words “ die without issue ” meant 
without leaving issue him surviving, & not an 
indefinite failure of issue, & therefore the gift over 
did not take effect. — Dunn v. Morgan (1915), 84 
L. J. Ch. 812 ; 113 L. T. 444. 


Sub-sect. 9. — Death Without Heirs. 

9907. Whether construed as indefinite failure — 
Gift of personalty.] — Devise of personalty to B. & 
the lawful heirs of his body, if he should have any, 
but if he should die without lawful heirs, £1,000 
to S. & £500 to C. the contingencies too remote. 

The hardship of the construction is, that the 
words are earned back to the sense they bear as 
to real property, & then applied in the same sense 
to personal. ... If they have been always held 
to mean a distant dying without issue, & it should 
be now held otherwise, it will shake the rule of 
property (Lord Thurlow, C.). — A.-G. v. IIird 
(1782), 1 Bro. C. C. 170 ; 28 E. R. 1060, L. C. 

9908. .] — If a term be bequeathed to 

A. & his lawful heirs, & if he die & leave.no lawful 
heir then to B. the limitation to B. is good. 

It is apparent on the will that testator by 
“ lawful heirs ” meant ** heirs of the body,” <k 
“ leaving no lawful heirs ” must be confined to 
44 leaving no issue at the time of his death ” (Lord 
Kenyon, C.J.). — Goodtitle d. Peake v. Pegden 
(1788), 2 Term Rep. 720 ; 100 E. R. 388. 

Annotation : — Retd. Doe d. Cadogan v. Ewart (1838), 7 

Ad. & El. 636. 

9909 . .] — Burges v. Blommart (1837 ), 

cited in 1 Y. & C. Ch. Cas. at p. 608 ; 62 E. R. 

Annotation : — Contd. Garratt v. Cockerell (1842), 1 Y. 

C. Ch. Cas. 494. 


9910. .] — Testator, possessed of 

personal property only, by his will directed that 
the interest on his property should be divided 
into four equal shares ; one share to be given to 
his wife for life, & then to devolve to his children 
& the longest liver in equal shares : the remaining 
three shares to be divided equally between his 
three children & their heirs ; “ should all my 

children die without heirs, my property in that 
case to be divided equally between the children 
of my brothers & sisters alive on the death of my 
last child.” At the date of the will no brother 
or sister of the testator had died* leaving issue : — 
Qu . : whether the limitation over in the event of 
all testator’s children dying without heirs is void. 

Did, . . . testator, by dying “ without heirs,” 
mean dying without issue living at the respective 
deaths of his children, or living at the death of the 
survivor of them ? For, if he did not, the conse- 
quence must, I think, be, to say that he meant a 
failure of issue not confined as to time within legal 
limits ; &, therefore, that the limitation under 
which pltfs. claim is void (Knight Bruce, V.-C.). 
— Garratt v. Cockerell (1842), 1 Y. & C. Ch. 
Cas. 494 ; 6 Jur. 909 ; 62 E. R. 986. 

Annotations : — Confld. Groonwood v. Vordon (1853), 1 K. & J. 

74. Refd. Snowball v. Procter (1843), 2 Y. & C. Ch. Cas. 

478. 

9911 . Gift of personalty & realty.] — 

Devise & bequest to A. & the heirs of his body, 
with a limitation over, if he has no such heirs. 
An estate tail in the real estate : an absolute 
interest, in the personal : the limitation over being 
void. But thus expressed, “ if he leaves no 
“ such heirs,” it would be good ; as confined to 
the time of the death, & not after an indefinite 
failure of issue. — Crooke v. De Vandes (1803), 9 
Ves. 197 ; 32 E. R. 577, L. C. ; subsequent pro- 
ceedings (1805), 11 Ves. 330, L. C. 

Annotations : — Confld. Campbell v. Harding (1831), 2 Rub*. 

& M. 390 ; Doe d. Cadogan v. Ewart (1838), 7 Ad. & El. 

636 ; Booth r\ Alington (1857), 3 Jur. N. S. 835. Refd. 

Elton v. Eason (1812), 19 Ves. 73 ; Montagu r. Nucella 

(1826), 1 Ruhr. 165 ; Boys r. Morgan (1838). 3 My. & Cr. 

661 ; Edwards v. Tuck (1853), 22 L. J. Ch. 523 ; Hagger v. 

Payne (1857), 23 Beav. 474 ; He Gardner, Ellis v. Ellis, 

[1924] 2 Ch. 243. 

9912. Whether Wills Act, 1837 (c. 26), 

s. 29, applicable.] — Testator, in 1846, gave his 
residuary real Sc personal estate to J. 8. L. Sc the 
heirs male of his body lawfully begotten for ever ; 
but in case of his death without heirs male of his 
body lawfully begot, then the property to go to 
P. C. L. in the same manner ; Sc if P. C. L. should 
die without heirs male of his body lawfully begot, 
then the property to go to J. 8. A. in the same 
manner. By a codicil testator, after reciting that 
by his will he had directed that in the event of 
the death of J. 8. L. “ without leaving male issue 
him surviving ” the residue of testator’s real Sc 

ersonal estates should go to P. C. L. revoked that 
equest, Sc in the even? of the death of J. 8. I*. 
44 without leaving male issue him surviving,” gave 
the residuary estate to the eldest daughter (if 
any) of J. 8. L. : — Held : above sect, did not apply, 
Sc the gifts over to P. C. L. Sc J. 8. A. were void 
as to the personalty, as being on an indefinite 
failure of heirs male, Sc the codicil did not alter 
their effect, Sc under the will Sc codicil J. S. L. took 
an absolute interest in the personalty, subject only 
to an executory gift over in favour of his eldest 
daughter if he died leaving no male issue surviving 
him. — D awson v. Small (1874), 9 Ch. App. 651, 
L. JJ. 

Annotation : — Refd. Tie Leach, Leach v. Leach, [19121 2 Ch. 

422. 

9918. Gift of realty.] — Testator gave 

£4,000 out of his personal estate to his daughter 
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C., Sc he directed his exors. to pay her the interest 
of £2,000 till she attained twenty-one, & he like- 
wise directed his exors., or the survivor of them, as 
soon as convenient after his decease, to purchase 
an estate, not to exceed £2,000, for her use Sl her 
lawful heirs, which she was to come into possession 
of at twenty-one. He directed his daughter to 
receive the £4,000 at twenty-one if the land above 
mentioned was not then bought, & she was to give 
security for £2,000, to be returned if she died 
without lawful heirs, to his sons & daughters that 
had heirs, share & share alike ; Sl provided the 
land be purchased, it was to be returned in the 
same manner : — Held : the £2,000 was to be con- 
sidered as land, & the daughter took an estate tail 
in it ; &, in the event of her death without issue, 
the limitation over took effect, giving to the son 
& other daughters estates tail. — Simpson v. 
Ashworth (1843), 0 Beav. 412 ; 7 Jur. 410 ; 49 
E. R. 885. 

Annotation : — Difltd. He Waugh, Waugh v. Cripps, [1903] 

1 Ch. 744. 

9914. .] — Testator appointed trustees 

Sl exors. of his will & devised certain real estate 
upon trust to pay the annual income arising there- 
from unto his nephew, pltf., until he should assign, 
charge, or otherwise dispose of same or become 
bkpt., which of the said events should first happen, 
& if the trusts thereinbefore declared should 
determine in the lifetime of pltf. to accumulate at 
compound interest for the benefit of the male heir 
of his body till he attained the age of twenty-one 
years, & should he die without leaving a male heir, 
then testator directed his trustees to apply the 
annual income to pltf.’s brothers & the respective 
male heirs of their bodies successively according 
to seniority in tail, with remainder to pltf.’s 
sisters as tenants in common. Upon a summons 
by pltf., to which the remaindermen, pltf.’s infant 
son, Sl the heiress-at-law of testator were defts., 
for the determination of the quantum of the estate 
taken by him : — Held : but without prejudice to 
any claim which after pltf.’s death his heir male or 
the heir male of his body might make, pltf. took 
equitable estate in fee simple determinable on the 
happening of any of the specified events, which 
estate would on his death without the happening 
of any of those events become an absolute estate 
in fee simple, but subject to the executory limita- 
tions over to the remaindermen if pltf. should die 
without leaving any male heir of his body at 
the time of Ms decease. 

In accordance with the spirit ... of above 
sect, the phrase “ die without leaving a male heir ” 
(or male heir of the body) is here used in the 
literal & primary sense of the words, Sl that it is 
a failure at the death or not an indefinite failure 
of male heirs of the body that is referred to (Joyce, 
J.). — Be Leach, Leach v . Leach, [1912] 2 Ch. 
422 ; 81 L. J. Ch. 683 ; 100 L. T. 1003 ; 50 
Sol. Jo. 649. 

Annotation : — Apld. lie Thomas, Vivian v. Vivian, [1920] 

1 Ch. 515. 

9915. -.] — In a will made since above 
Act, a devise of lands to A. <fc “ at his death with- 
out an heir ” to A.’s nephew must be construed 
as giving A. an estate in fee simple in the lands 
subject to an executory limitation over at Ms death 
if he should die without leaving an heir of the body. 

TMs rule is well established & is stated in 
Hawkins on Wills , 2nd ed., p. 217, in the following 
terms : “If real estate be devised to B. on failure of 
heirs of A., & B. is capable of being heir to A., the 
word ‘ heirs ’ is construed to mean heirs of the 
body since otherwise the devise to B., could never 
come into operation.” The rule applies to the 


present case, as deft, is capable of being the heir 
of pltf., & I must accordingly construe the words 
“ without an heir ” as equivalent to “ without an 
heir of the body,” so that in substance the devise 
must be read as a devise to pltf., his heirs Sl 
assigns with a gift over at Ms death without an 
heir of the body to the deft. 

I have here the words “ at Ms death without 
an heir,” & I think the words “ at his death ” 
point to a punctum temporis at wMch it is to be 
ascertained once for all whether the contingency 
has happened on wMch the gift over is to take 
effect. The estate is not given over on an in- 
definite failure of heirs of the body, but only if 
there is no heir of the body at the time of the first 
taker’s death. There is therefore no ground for 
cutting down the interest of the first devisee to 
an estate tail (Eve, J.). — Re Thomas, Vivian v. 
Vivian, [1920] 1 Ch. 515 ; 89 L. J. Ch. 251 ; 123 
L. T. 40 ; 04 Sol. Jo. 359. 

9916. Whether “ heirs ” limited to “ heirs of 
the body.”] — Webb v. Hearing, No. 9041, ante. 

9917. .] — Goodtitle d. Peake v. Pegden, 

No. 9908, ante. 

9918. .] -A devise over in case of a party’s 

dying leaving “ no heirs,” means leaving no heirs 
of the body, Sl not heirs general. — D oe d. 
Taylor v. Stephenson (1843), 2 L. T. O. S. 102. 

9919. .] — Harris v. Davis, No. 9985, post. 

9920. .] — In 1786 testatrix devised her 

real estate to her brother-in-law T. K. Sl sister 
A. K. Ms wife, for their lives ; Sl from Sl after 
their deceases, to her nephew J. G. K., son of 
T. Sl A. K., in fee ; but in case the said J. G. K. 
should not survive T. & A. K., Sl should die 
without an heir lawfully begotten, then Sl in such 
case testatrix devised same to the next heir of 
T. Sl A. K., their heirs Sl assigns for ever. J. G. K. 
mentioned in the will, died in his parents’ lifetime, 
an infant. After his death another son of T. Sl 
A. K. was born, who was called by the same 
names. A. K. died in 1795. The second J. G. K. 
married Sl had issue a son, J. K., Sl died in 1823. 
T. K. died in 1842 : — Held : the “ next heir ” in 
the will, was to be construed to mean the person 
who should fill the character of true heir of T. Sl 
A. K. ; the executory devise over took effect only 
on the death of T. K., the surviving devisee for 
life, & the estate then vested in J. K., who then 
filled the character of heir of T. Sl A. K. — Doe d. 
Knight v. Ciiaffey (1847), 16 M. & W. 650 ; 17 
L. J. Ex. 154. 

Annotations : — Reid. Doe d. Knight v. Spencer (1848), 2 

Exch. 752 ; Doe d. Payne v. Plyer (1849), 14 Jur. 326. 

9921. .] — Re Thomas, Vivian v. Vivian, 

No. 9915, ante . 


Sub -sect. 10. — Death Without Children. 

See Wills Act, 1837 (c. 20), s. 29. 

9922. Whether construed as indefinite failure — 
Gilt of realty — Death “ without son 99 — “ Leaving 
no son.”] — One devises all his lands after the 
death of his exors. to A. & his heirs for ever ; but 
if he die, leaving no son, then to B. This is a good 
executory devise to B. if A. dies without issue, 
because the contingency must happen witMn the 
compass of a life. — Fairfax v. Heron (1096), 
Prec. Ch. 67 ; 2 Eq. Cas. Abr. 300, 337 ; 24 E. R. 
32. 

Annotation : — Reid. Burgess v. Wheate (1759), 1 Wm. Bl. 
123. 

9923. Death without child or children.] 

— Doe d. Smith v. Webber, No. 9773, ante. 

9924. .] — A devise to A. & to his 

heirs & assigns for ever, but in case he should die 
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without child or children of his body lawfully 
begotten, a gift over to the children of B., their 
heirs & assigns, for ever, on the decease of A. : — 
Held : to confer an estate in fee simple upon A., 
subject to be defeated by an executory devise, if, 
at his decease, there should be no issue of A. 
living. — Parker v . Birks (1854), 1 K. & J. 156 ; 
24 L. J. Ch. 117 ; 3 W. R. 102 ; 69 E. R. 409. 

Annotations : — Consd. Coltsmann v. Coltsmann (1868), L. R. 

3 H. L. 121. Apld. lie Thomas, Vivian v . Vivian, [1920} 

1 Ch. 515. 

9925. .] — Testator gave one-half 

of his estate, which was principally freehold, to 
pltf. for her absolute use & benefit, 44 but should 
she die without child or children,” then over 
among the defts. Pltf. had an infant child : — 
Held : “ die without child or children ” meant 
41 die without leaving a child or children,” & pltf. 
was now absolutely entitled to one-half of the 
estate, subject to an executory gift over in favour 
of defts., in the event of her not having any child 
who should survive her, or attain twenty-one in 
her lifetime . — Re Booth, Pickard v . Booth, 
[1900] 1 Ch. 768 ; 69 L. J. Ch. 474 ; 48 W. R. 566 ; 
44 Sol. Jo. 348. 

9926. 44 Have no children, child or 

issue.**] — Testator having a son & daughter, & 
the latter having several children, devised to his 
son W. in fee ; & if he should havo no children, 
child, or issue, the estate was, on the decease of 
W., to become the property of the heir-at-law, 
subject to such legacies as W. might leave to the 
younger branches of the family : — Held : W. took, 
under this will, an estate in fee, with an executory 
devise over to the person, who on the happening 
of the event contemplated by the will, should 
become the heir-at-law of testator. 

It does not seem to me that this contemplates 
a devise over on an indefinite failure of issue, but 
only on the failure of issue at the time of W. P.’s 
death (Bayley, J.). — Doe d. King v . Frost 
(1820), 3 B. & Aid. 546 ; 106 Ev R. 761. 

Annotations:— Consd. Cholmondoley v. Clinton (1820), 2 

.Jac. & W. 1 ; Voe d. Pilkington v. Spratt (1833), 5 B. Sc Ad. 

731 ; Ex j). Davies (1851), 15 Jur. 1102; Mathews v. 

Gardiner (1853), 17 Beav. 254 ; Parker v. Birks (1854), 

1 K. & J. 156. Retd. Bush v. Locke (1835), 3 Cl. & Fin. 

721 ; Blinston v. Warburton (1856), 2 K. Sc J. 400 ; Colts- 

mann v. Coltsmann (1868), L. 11. 3 H. L. 121 ; lie Frith, 

Hindson v. Wood (1901), 85 L. T. 455. 

9927. * 44 Not happen to have any 

child.’*] — Devise to testator’s daughter “ & her 
lawful heirs,” but in case she should not happen 
to leave any child,” then to his nephew & his 
heirs : — Held : the daughter took a fee simple, 
with an executory devise over to the nephew. 

The question is, whether 1 can hold the words 
“ but in case she shall not happen to leave any 
child ” to mean an indefinite failure of issue. I 
find no case to lead me to any such conclusion. 

. . . I think that the words . . . mean “ in case 
she shall not happen to leave any child at her 
death” (Romilly, M.R.), — Mathews v . Gar- 
diner (1853), 17 Beav. 254 ; 21 L. T. O. S. 236 ; 
51 E. R. 1031. 

9928. Gift of personalty — Death 44 without 

child or children.**] — One having two nephews, 
A. & B. devises his personal estate to A. & B. & 
if either die without children, then to the survivor ; 
this is good. 

Here the words 44 dying without children ” 
must be taken to be children living at the death 
of the party (per Cur.). — Hughes v. Sayer (1718), 
1 P. Wms. 634 ; 24 E. R. 504. 

Annotations : — Consd. Forth v. Chapman (1720), 1 P. Wms. 

668. Retd. Campbell v. Harding (1831), 2 Russ. Sc M. 


390 ; Ranelagh v. Itanelagh (1834), 2 My. Sc K. 

Turner v. Frampton (1846), 2 Coll. 331 ; Greenwood v . 

Verdon (1853), 1 K.&J. 74. 

9929. .] — One devises a term for 

years to A., & if A. dies without a child, then to 
B., this is a good devise to B. upon such con- 
tingency. — S tudholme v . Hodgson (1734), 3 
P. Wms. 300 ; 24 E. R. 1074. 

Annotations : — Retd. Groon v. Eklns (1742), 2 Atk. 473 ; 

Thellusson v. Woodford (1798), 4 Ves. 227. 

9930. .] — S. gives the residue of 

his estate to his daughter E. for life, & after her 
death, to be equally divided among her children, 
when the youngest should attain twenty-one. 
But if his daughter should die without any child, 
or the youngest should not arrive to twenty-one, 
& none of them should have left lawful issue, then 
he gave the residue to other persons. E. had only 
one daughter, who married & had four children, 
but both she & all the children died in the lifetime 
of E. : — Held : upon the death of E. without any 
child then living, the devise took effect. — Thick - 
nesse v . Liege (1775), 3 Bro. Pari. Cas. 365 ; 1 
E. R. 1373, H. L. 

Annotations : — Consd. Looming v. Sharratt (1842), 2 Haro, 14. 

Distd. Cooper v. Cooper (1861 ), 3 L. T. 800. Refd. Sponoor 

v. Bullock (1795), 2 Vee. 687 ; Walker v. Main (1819), 1 

Jac. & W. 1 ; Williamson v. Farwell (1887), 35 Ch. D. 128. 

9931. Death 44 without having child or 

children.’*] — A., having three daughters, B., C. & 
D., by will gave a small legacy to B. & C., & then 
gave a leasehold estate to D. “ But if she died 
without having child or children ” then “to B. 
& after her to her child or children ” ; D. had a 
child who died in her lifetime : — Held : D. took 
the absolute interest in the term & consequently 
that she might dispose of it by will. 

“ Having ” refers to the time of the death 
(Lawrence, J.). — Weakley d. Knight v. Rugg 
(1797), 7 Term Rep. 322 ; 101 E. R. 998. 
Annotation : — Consd. Colo r. Goble (1853), 13 C. B. 445. 

9932. - .] — Bequest to H. for his 

own use, & in case he should die in testator’s life- 
time, or afterwards, without having any child or 
children, then over. H. survived testator, & 
died without having had a child : — Held : the gift 
over took effect. — Stone v. Maulk (1829), 2 Sim 
490 ; 57 E. R. 871. 

Annotation : — Refd. Audsley v. Horn (1858), 26 Boav. 195. 

9933 . “ Di e without having had any child.**] 

— The words 44 if A. die without having any chila 
or children,” construed “ without having had any 
child ” ; & the words “ should A. die without 
any child or children,” construed “ any child 
surviving him.” — Jeffreys v. Conner (1860), 
28 Beav. 328 ; 3 L. T. 45 ; 6 Jur. N. S. 986 ; 8 
W. R. 572 ; 54 E. R. 392. . 

Annotation : — Consd. lie Booth, Pickard v. Booth, [1900] 

1 Ch. 768. 

9934. 44 Die without any child or children.**] 

— Jeffreys v. Conner, No. 9933, ante. 


Sub-sect. 11. — Testator Entitled to Rever- 
sion under Another Instrument. 

See Wills Act, 1837 (c. 26), s. 29. 

9935. Whether gift over takes effect — Testator 
entitled under settlement.] — Bankes v. Holme 
(1821), 1 Russ. 394, n. ; 38 E. R. 150, H. L. 
Annotations : — Distd. Morse v. Ormonde (1826), 1 Russ. 382 ; 

Eno v. Eno (1847), 6 Hare, 171. Dbtd. Lewis v. Templer 

(1864), 33 Beav. 625. 

9936. .] — An estate at C. was settled 

on A. for life, remainder to his first & other sons in 
tail male, remainder to A. in fee. A. devised as 
follows : 44 As to the reversion & inheritance of 
the freehold estate at C., purchased bv me in 
pursuance of my marriage articles, bearing date, 
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etc., in case of failure of issue of my body by my 
said wife, I give & devise the same,” etc. He 
then limited the estate to his brothers in succession, 
& to their respective first Sc other sons in tail male. 
The ct. was of opinion that the devise was good. — 
Egerton v . Jones (1830), 3 Sim. 409 ; b7 E. R. 
1051. 


Annotation:- Con b&. Eno v. Eno (1847), 6 Hare, 171. 

9937. Reference to issue In settlement.] 

— Testator, who was entitled, under his son’s 
marriage settlement, to a reversion on the death of 
the survivor of his son & his son’s wife without 
issue living at the death of such survivor, devised 
to trustees upon trust to sell, after the several 
deceases of his son & his son’s wife without issue. 
The proceeds of the sale were to be divided between 
testator’s six daughters or such of them as should 
bo then living, & the children of such of them as 
should then be dead leaving issue. But in case 
only one of his said daughters or only one child 
of his said daughters should be living at the 
time of the death of the survivor of his son Sc his 
son’s wife, they leaving no issue, then the whole 
was to go to such child or grandchild : — Held : 
the trust for sale was not void for remoteness, as 
the will sufficiently referred to the issue mentioned 
in the settlement. — Lewis v. Templer (1804), 
33 Beav. 025 ; 10 L. T. 038 ; 12 W. R. 928 ; 55 
E. R. 511. 


Annotation : — 
2 Ch. 386. 


Mentd. lie Firth, Loveridgo v. Firth, [1914] 


9938. Testator entitled under will — Refer- 

ence to Issue in will.] — Eno v. Eno, No. 9840, ante . 


Sub-sect. 12. — Other Cases. 

9989. Death without issue before fund payable.] 
— Testator gave stock to trusteos, to be divided, 
after the death of twopersons who had life interests 
in it, among A., B., C., I)., & E., in equal shares ; 
& he directed that, if any of them should die 
without issue, before their respective shares 
should become payable, the share of him, her, or 
them so dying without issue should go to, Sc be 
equally divided among, the survivor Sc survivors 
of them. A. died, leaving issue, who were living 
at the time fixed for the distribution of the fund : 
then B. died, leaving a son, who died without 
issue, before the period of distribution ; shortly 
afterwards, Sc also before the period of distribution, 
C. died without issue : — Held : B.’s personal 
representative was not entitled to any portion of 
the fund ; the one-third of B.’s share, which, on 
the failure of her issue, survived to C., did not, on 
C.’s death, survive to the other legatees, but was 
transmitted to her personal representative. 

44 Death without lawful issue ” denotes generally 
an indefinite failure of issue. But in this case a 
time is limited, within which the failure of issue 
is to take place, Sc that is the time when the fund 
is to become divisible, Sc the shares are to be paid. 
Mrs. Powell had a son, who was living at the time 
of her death in 1927 ; but that son died without 
issue in 1799, during the lifetime of testator’s 
widow, &, consequently, before the period when the 
shares of the stock became due & payable. Under 
these circumstances, I am of opinion that Mary 
Powell took nothing under this will (Lord Lynd- 
htjrst, 0.). — Crowder v . Stone (1829), 3 Russ. 
217 ; 7 L. J. O. S. Ch. 93 ; 38 E. R. 658, L. 0. 

Annotations : — Folld. Spllsbury r. Kent (1861), 6 L. T, 343 ; 

Jarman t>, Vye (1866), L. K. 2 Eq. 784. Distd. Dunn v. 

Morgan (1915), 84 L. J. Ch. 812. Reid. Ranelaghv. Ranelagh 

(1834), 2 My. & K. 441 ; Lowe v. Land (1837), 6 L. J. Ch. 

234 ; Looming v. Sharratt (1842), 2 Haro, 14 ; Taylor v. 

Beverley (1844), 1 Coll. 108 ; Willetts v. Willetts (1848), 


17 L. J. Ch. 457 *, Smith v . Palmer (1849). 7 Hare, 225 ; 

Greenwood v. Percy (1859), 26 Beav. 572 ; Wilmot v. 

Flewitt (1865), 13 L. T. 90 ; Marriott v. Abell (1869), 

L. R. 7 Eq. 478 ; Re Palmer’s Settlmt. Trusts (1875), 

L. R. 19 Eq. 320. 

9940. .] — Testator bequeathed £10,000 to 

his son in India, & authorised his exors, to transfer 
into his name or such trustee or trustees who 
should conform to the tenor of his will, as much 
stock as the £10,000 would purchase, with instruc- 
tions to accumulate the interest to the principal, 
& to transfer 44 the same & all interest & dividends 
to become due thereon to his son, on his arrival 
in England : & in the event of his death without 
lawful issue, & before actual payment of his 
legacy,” he gave it over : — Held : it was a gift to 
accumulate till the legatee’s arrival in England ; 
& on the event of his dying without issue, Sc 
before arrival, then over. — D itmas v. Robertson 
(1840), 4 Jur. 957, L. C. 

9941. Gift over pur autre vie.] — The last class of 
cases referred to is the most important & most 
general ; those, I mean, where, from the terms of 
the devise with reference either to the subject 
matter of the gift, or to the extent of interest 
given to the devisee or legatee over, a presumption 
is necessarily raised, inconsistent with the con- 
struction of an indefinite failure. If, for instance, 
the estate which testator is dealing with be an 
estate held pur autre vie , it is impossible that the 
gift over, after a general failure of issue, can tend 
to a perpetuity. If an estate held for the life of 
A. & B. be devised to C. for his life, & if he shall die 
without issue in the most general form, then over 
to D., it is perfectly clear that the limitation over 
must vest in I)., according to the strict rule of law, 
within the compass of lives in being (Lord Broug- 
ham, C.). — Campbell v. Harding (1831), 2 Russ. 
Sc M. 390 ; 39 E. R. 442, L. C. ; on appeal , sub nom. 
Candy v . Campbell (1834), 2 Cl. & Fin. 421, H. L. 

Annotations; — Reid. Garratt v. Cockerell (1842). 1 Y. & 

C. Ch. Cas. 494 ; Pye v. Linwood (1842), 6 Jur. 618 ; 

Harris v. Davis (1844), 1 Coll. 416 ; Ex p. Davies (1851), 

15 Jur. 1102 ; Greenwood r. Verdon (1853), 1 K. & J. 74 ; 

Pride v. Fooks (1858), 3 De G. & J. 252 : Webster v. 

Parr (1858), 26 Beav. 236 ; Fisher v. Webster (1872), 

L. It. 14 Eq. 283. 

9941a. Without legal issue.] — Testator, after 
devising certain leasehold property to his daughter 
E., said : 44 But should my daughter E. die with- 
out legal issue, then I give Sc devise the said 
property between such of my aforesaid children 
as may be then living ; or if none of them shall 
happen to be then alive, I devise the property 
between my aforesaid grandson R. Sc the legal 
issue of my son S.” : — Held: the words “ with- 
out legal issue ” did not mean an indefinite failure 
of issue of E., but a failure of issue at the death 
of E. ; there being no limitation to the personal 
representatives of R., & it being therefore apparent 
that a personal benefit to him was intended by 
testator. — .Tones v. Cullimore (1857), 30 L. T. 
O. S. 70 ; 3 Jur. N. S. 404 ; 5 W. R. 539. 

9942. 44 In case of no lawful Issue.”] — Devise 
to E., the daughter of my sister A., for life, & from 
& after her decease to her eldest son then living, 
if any ; 44 & in case of no lawful issue of any son ” 
to the eldest son of my nephew J. then living, or 
unto the next eldest son of my nephew R. by lawful 
issue ; 44 & I do intend & purpose that the messu- 
ages shall not be sold or divided, but always kept 
entire, & descend in perpetuity for ever to the 
eldest heir-at-law of B. Sc A.” 

E. died a spinster. Pltf. was the eldest son of 
J. & alive at the making of the will ; & J. being 
the eldest son of B. & A. Sc J. being dead, pltf. was 
also the eldest heir-at-law of B. & W. : — Held : 
by the will, on the death of E., a spinster, the 
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Sect. 23 . — Limitations on failure of issue : Sub-sect* 
12. Sect . 24 : Sub-sect . 1 , A. & 23.] 

estate passed to pltf. ; & the devise was not void 
for remoteness.—SAXTON v. Clapham (1854), 23 
L. T. O. 8. 244. 

9943. Gilt over if issue do not “ survive.”J — 
The meaning of the word “ survive ” in a limita- 
tion of property is that the person to survive shall 
be living at the time of the event which he is to 
survive ; it does not mean living at any time 
whatever after the event referred to. Conse- 
quently a gift over, if there should be no child or 
remoter issue of A., who should survive testator 
& A. & should live to attain twenty-one is not void 
for remoteness. 

The word “ survive,* * properly speaking, imports 
that to prevent this gift from taking effect the 
remote issue of the nephew must be alive at the 
death of the survivor of testator So his nephew 
(Romilly, M.R.). — Gee v. Liddell (1806), L. R. 
2 Eq. 841 ; 35 Beav. 658 ; 35 L. J. Oh. 040 ; 12 
Jur. N. S. 541 ; 14 W. R. 853 ; 55 E. R. 1053. 


Sect. 24. —CONSTRUCTION OF "AND” AND "OR.” 

Sub-sect. 1. — “ And ** bead as “ Ob.’* 

A . In General . 

9944. Whether “ and ” construed “ or ” — To 
make consistent construction.] — Where the words 
of a will are inconsistent the ct. must make a 
consistent construction So to that end reject such 
as appear to be least consistent with the intent ; 
but not if it be possible to make all consistent. . . . 
The word “and” must therefore be taken distinc- 
tively “or” (Lobd Hardwicke, 0.). — Hawes v. 
Hawes (1747), 1 Ves. Sen. 13 ; 1 Wils. 105 ; 27 
E. R. 859 ; sub nom . Haws v. Haws, 3 Atk. 524, 
L. C. 

Annotation s : — Refd. Perkins v. Baynton (1781), 1 Bro. O. C. 
118 ; Perry v. Woods (1796), 3 Ves. 204. Mentd. Iloso d. 
Vere v. Hill (1 766), 3 Burr. 1881 ; Doe d. Borwell v. Abcy 
(1813), 1 M. & S. 428. 

9945. .] — A reasonable construction 

must be made . . . “ and ”... must be con- 
strued “ or ’* (Lord Hardwicke, C.). — Burleigh 
v. Pearson (1749), 1 Ves. Sen. 281 ; 27 E. R. 1032, 
L. C. 

Annotation : — Mentd. Ranking v. Barnes (1864), 3 New Rep. 
660. 

9946. To effectuate intention.] — Jackson 
v. Jackson (1749), 1 Ves. Sen. 217 ; 27 E. R. 992. 

9947. .] — In the residuary clause the 

word “and** was read “or” to effectuate the 
plain intention of testatrix. — Stubbs v. S argon 
(1837), 2 Keen, 255 ; 0 L. J. Ch. 254 ; 48 E. R. 620 ; 
on appeal (1838), 3 My. So Or. 507, L. C. 

Annotation : — Mentd. Buckle r. Bristow (1861), 10 Jur. N. S. 
1095. 

9948. No inconvenience from natural con- 

struction.] — Doe d. Usher v. Jessep, No. 9970, post . 

9049 . Construction possible without altera- 

tion.]— Key v. Key (1855), 1 Jur. N. S. 372. 

Annotation : — Mentd. A.-G. & Settle 11. D. C. v. Lunesdale 
R. D. C. (1902), 86 L. T. 822. 

9950, Death under twenty-one & before 

testator’s widow.] — Testator bequeathed the resi- 
due of his real & personal estate, upon trust for his 
daughter, absolutely, upon her attaining twenty- 
one ; provided that in case his daughter’s decease 
should happen before the age of twenty-one, So his, 
testator’s, wife should then be living, then in 


further trust to pay her the whole interest of the 
residue of his estate & effects ; & on her decease, 
his daughter being dead before the age of twenty- 
one, he devised to his wife the house in S. Street, her 
heirs So assigns for ever ; then in further trust to 
pay the produce of his residuary estate unto So 
amongst his nephews So nieces, the children of his 
sister Ann, So such of them as should be then 
living. The daughter died without issue in the 
lifetime of the wife. The sister had five children 
living at the death of the daughter, So one only, 
Isaac, living at the death of the wife : — Held : 
Isaac was entitled to the whole residue. 

“ And ” construed “ or ” for the purposes of the 
construction of a will. — H ethbrington v. Oakman 
(1843), 2 Y. So C. Ch. Oas. 299 ; 7 Jur. 570 ; 03 
E. R. 131. 

9951 . Gift of rents to persons entitled to 

freehold Sc inheritance of same estate.] — Testator, 
tenant for life under a settlement of the B. estate & 
other lands, remainder to his first So other sons in 
tail male ; remainder to A., his brother, for life, 
with remainder to his first So other sonB in tail male ; 
remainder to other brothers of testator in like 
manner ; So after other intermediate limitations, 
remainder over to the sisters of testator as tenants 
in common in tail general. 

Testator by his will gave certain specific tilings 
to be enjoyed by the person or persons who for 
the time being should be entitled to the freehold or 
inheritance of the family estate at Stapleton, as So 
in the nature of heirlooms. He gave his furniture, 
plate, etc., to his brother A. He directed a sum 
of £1,000, secured to him on the B. II. estate So 
other estates, to sink into the freehold “ and ” 
inheritance of the estates, that the same might 
merge them ; So the rents So arrears of rent, with 
timber felled, So other annual profits duo to him 
at the time of his decease from the B. estate, unto 
the person or persons who should be entitled to 
the freehold “ and ” inheritance of the same estate, 
in possession on his decease. Ho gave his residue 
to his two brothers, B. So 0. ; & lie appointed his 
brother A. his sole exor. B. died in testator’s life- 
time : — Held : (1) in the gift of the rents, etc., the 
word “ and ” must be read “ or ” So they passed 
to A., although he was entitled only to the free- 
hold. — Stapleton v. Stapleton (1852), 2 Sim. 
N. S. 212 ; 21 L. J. Ch. 434 ; 01 E. R. 321. 

Annotation : — Mentd. lie Ford, Myers v. Molosworth, [1911] 

1 Ch. 4 55. 


9952 . Death before tenant for life — Sc ter- 

mination of succeeding life Interest.] — “ And ” is 

construed “ or ” where one member of the com* 

E ound sentence is included in the other, So would 
e superfluous unless disjoined. This construc- 
tion is generally raado in favour of vesting, not to 
defeat a previously vested gift. 

A limitation of real estate to A. during the life 
of B, So C.> without saying “ So during the life 
of the survivor of them,” gives A. an estate 
during the lives of B. So C. So the survivor. But a 
limitation for a hundred years, if A. So B. shall so 
long live, is determined by the death of either, 
because this is a collateral condition. Seynblc : 
these rules apply also to limitations of personal 
estate. — Day v. Day (1854), Kay, 703 ; 24 L. T. 
O. S. 5 ; 18 Jur. 1013 ; 2 W. R. 700 ; 09 E. R. 
300. 

Annotation ; — Refd. Johnson v, Simcock So Jackson (1800), 
29 L. J. Ex. 478. 

9953 . To such as shall be then living Sc 

attain twenty-one.] — Testator bequeathed a sum 


PART XVI. SECT. 24, SUB-SECT. 1. 

—A. 

9946 i. Whether “ and ” construed 


or •* effectuate intention .] — 

Whether the instrument in whioh the 
word occurs is a will or a deed ** and ” 
may be construed to mean “ or ** if 


Buoh a construction is necessary to give 
effect to the intention of the harty by 
whom the word is used. — White v. 
Supple (1842), 2 Dr. Sc War. 471. — IR* 



Part XVI. — Construction. 1151 


of money to his wife for life, A after her decease 
for A., M. A W., or such of them as shall be then 
living, A shall attain twenty-one or marry ; A 
there was a power to the trustees to advance to A., 
M. A W. “ not exceeding the share of each of them, 
my three children.” A., M. A W. all survived 
the testator, A attained twenty-one ; but A. 
died in the lifetime of the tenant for life : — Held : 
she took nothing under the above gift, the ct. 
declining to construe “ and ” as equivalent to 
“ or.” — M adden v. Maine (1856), 2 Jur. N. S. 206. 

9954. Alternative donees.] — Testator 

devised a freehold in trust, to accumulate the rents 
for periods of not less than ten years successively 
at a time, at the expiration of which, the accumula- 
tions to be paid to testator’s “ sons A daughters, 
or such of them as should be living at the respective 
periods of division, A the issue of such of them as 
shall have died leaving lawful issue, such issue 
taking their deceased parent’s share, to be vested 
interests in the same respectively at the age of 
twenty-one years, A so on from time to time until 
the expiration of twenty-one years after the decease 
of the survivor of her children ; A from & after the 
expiration of the term of twenty -one years, he 
devised the same premises unto such of his grand- 
children A their issue as should then stand, in 
respect to him, in equal degree of consanguinity, 
A their heirs, as tenants in common: — Held: 
” issue ” was to be read “ children,” & the word 
“ and ” to be read “ or,” A the devise was neither 
void for remoteness nor uncertainty. — Maynard v. 
Wright (1858), 26 Beav. 285 ; 53 E. K. 908. 

9956. Death in lifetime of testator — & 

before they shall have received any benefit.] — 
Testator bequeathed personal estate in trust to 
pay the proceeds to liis widow for life, & after her 
death to divide the capital between his brothers A. 
A B. A his sisters C. A D. He declared that in 
case any of them should die in his lifetime “ and ” be- 
fore they should have received any benefit from the 
bequest, then the share of him or her so dying 
should be divided among his or her respective 
children. A. survived testator, A died in the 
lifetime of the tenant for life, having bequeathed 
his share : — Held : “ and ” could not be read “ or,” 
A on the death of testator- the share of A. was 
absolutely vested in him, A transmissible by his 
will. 

I think upon the whole the sound construction 
is to adhere to the language of the will. I am 
invited to read the words “ If either, etc., shall 
die in my lifetime, A before they shall have 
received any benefit,” as if they had been ” If 
either, etc., shall die in my lifetime, or before 
they shall have received any benefit ” ; A inas- 
much as if either should die in testator’s lifetime, 
he or she would die before he or she received any 
benefit, I am asked to deal with the words by 
analogy to those cases where the expression “ dying 
unmarried A without issue ” has been read as 
meaning ” unmarried or without issue.” But, as 
has been observed, not only would the change of 
words operate to divest the gift, but it would 
introduce a third contingency ; namely, the death 
of the donee before the fund was distributed ; an 
event which might be deferred to an indefinite 
period after the death of the tenant for life. 

There is, moreover, an objection to changing the 
words in this case, which does not arise in the 
ordinary case of changing “ unmarried A without 
issue ” into “ unmarried or without issue ” ; 


namely, that the change will render the first clause 
of the sentence inoperative. For these reasons 
I think the words must not be changed (Page 
Wood, V.-C.). — Re Kirkbride’s Trusts (1866), 
L. R. 2Eq. 400; 15 L. T. 51 ; 14 W. R. 728. 

9956. Death under twenty-four & un- 

married.] — Testator by his will gave his trustees 
all his residuary estate m trust for his two daughters 
in equal shares, subject as thereinafter mentioned. 
He declared that the shares of his children should 
be vested interests in them at the age of twenty- 
four or marriage with consent. The trustees were 
to pay the dividends to his daughters during their 
lives without anticipation. Each daughter was 
to have power to dispose of her share by will on 
attaining twenty-four. In case of the death of 
a daughter intestate her share was to go to the 
other. The trustees were to apply the dividends 
of the share of a daughter whose interest had not 
become vested for her maintenance, etc. Testator 
then declared that in case his daughters should 
both die under twenty-four A unmarried as 
aforesaid then he gave the whole of his residuary 
estate equally amongst his brothers A sisters. 
One of the daughters died an infant, A without 
having been married. The other attained twenty- 
one A married, but had not attained twenty-four : 
— Held : the gift over could not any longer by 
possibility take effect, the ct. refusing to change 
‘ ‘ and ’ ’ into ‘ ‘ or,’ ’ or to give ‘ ‘ unmarried ’ ’ any other 
than its primary sense of “ never having been 
married.” — G onnk v. Cook (1867), 15 W. B. 576. 

9957. To charitable & benevolent institu- 

tions.] — Testator by his will left the residue of his 
estate to trustees upon trust to divide the residue 
” among such charitable A benevolent institutions 
in Glasgow A Paisley A in such sums ... as in 
their discretion may seem best”: — Held: the 
word “ and ” should be read in its natural meaning, 
not as “ or,” A the institutions intended were 
such as were both charitable A also benevolent ; 
A the bequest was not bad for uncertainty. — 
Caldwell v. Caldwell (1921), 91 L. J. P. C. 95 ; 
37 T. L. R. 953 ; 65 Sol. Jo. 765, H. L. 

R. Limitations on Failure of Issue . 

9958. General rule — Only in case of necessity.] — 

( 1 ) Testator gave a legacy to his remaining children 
in the event of his eldest son, the tenant for life, 
who was a bachelor at the date of the will, dying 
“ unmarried A without issue.” The eldest son 
died a widower, A had never had a child : — Held : 
the gift over took effect. 

(2) ” And ” will not be read “ or,” except in a 
case of necessity. — Re Sanders’ Trusts (1866), 
L. R. 1 Eq. 675 ; 12 Jur. N. S. 351 ; 14 W. R. 576. 

Annotations : — As to (1 ) Consd. Re King:, Salisbury v. Ridley 

(1890), 62 L. T. 789 ; Re Jones, Last v. Dobson, [1915] 

1 Ch. 246. Refd. Re Collyer, Collyer v. Back (1907), 24 

T. L. 11. 117. 

9959. Death unmarried A without issue.] — 

Wilson v. Bayly, No. 9050, ante . 

9960. .J — Testator gave legacies to his three 

children, payable after the death of his extrix., A 
directed that if any of the children should die 
unmarried “ and ” without issue before the death 
of the extrix., the legacy should go to the surviving 
children. One of the daughters married, but died 
without issue in the lifetime of the extrix. Her 
legacy survived to the other children. — Hepworth 
v. Taylor (1784), 1 Cox, Eq. Cas. 112 ; 29 E. R. 
1086, L. C. 


PART XVI, SCOT. 24, SUB-SECT. i. issue.] — Held : in the executory gift issue,** the word " and ** must be read 

— B. to testator's daughters, “ should the “ or.** — L ong v. Lans (1885), 17 L. R. 

9969 i. Death unmarried & without said 8. die unmarried A without legal Ir. 11, 24. — 1R. 



1152 


Wills 


Sect . 24 . — Construction of “ and ” and “or” : Sub- 
sect 1, £ 

9961. ,] — Limitation over upon the death 

of a person unmarried & without issue : “ un- 

married ” in its usual sense meaning never having 
been married, “ and ” was construed “ or n to 
afford a reasonable construction. — Maberly v. 
Strode (1797), 3 Ves. 450 ; 30 E. R. 1100. 

Annotations : — Consd. Bell v. Phyn (1802), 7 Ves. 453; 

Dunbar t\ Boldero (1825), 4 L. J. O. 8. Ch. 76 ; Dillon v. 

Harris (1830), 4 Bli. N. 8. 321 ; Malcolm v. Taylor (1831), 

2 Hues. & M. 416 ; Seccombe r. Edwards (1860), 28 Beav. 

440 ; Barker r. Young (1864), 33 Beav. 363. Reid. Doe d. 

Long v. Prigg (1828), 8 B. & C. 231 ; Home v. Pillans (1833), 

2 My. & K. 15 ; Norman’s Trust (1863), 17 Jur. 154 ; 

Haddeleey v. Adams (1856), 22 Beav. 266 ; Heed v. 

Braithwuite (1871), L. H. 11 Eq. 514. 

9962. .] — Bequest to testator’s three 

children to be equally divided between them, share 

6 share alike, but in case of the death of any 
without being married & having children, the share 
of such child so dying to be divided between the 
surviving children, & so if one should only survive ; 
one being married & having a child, her share 
vested. 

As to the other expression “ & having children ” 
it may be contended that, though she cannot now 
die unmarried within the meaning of this clause 
yet if she dies without leaving children the share 
shall go over, for the word “ and ” must be taken 
to be “ or ” (Grant, M.R.). — Belli?. Phyn (1802), 

7 Ves. 453 ; 32 E. R. 183. 

Annotations: — Consd. Dunbar i\ Boldero (1825), 4 L. J. 

O. 8. Ch. 76 ; Dillon v. Harris (1830), 4 Bli. N. S. 321 ; 

Seccombe v. Edwards (1860), 28 Beav. 440. Refd. 

Norman’s Trust (1863), 17 Jur. 154 ; Grey v. Pearson 

(1857), 6 H. L. Cas. 61 ; Maynard v. Wright (1858), 26 

Beav. 285 ; Day r. Barnard (1860), 1 Drew. & 8m. 351 ; 

Heed v. Braithwaite (1871), L. H. 11 Eq. 514. Mentd. 

Handall v. Bandall (1835), 7 Sim. 271 ; Cookson v. Cook- 

son (1837), 8 Sim. 520 ; Darby v. Darby (1866), 3 Drew. 

•195 ; Holroyd v. Holroyd (1869), 28 L. J. Ch. 902. 

9963. .] — Gift over, in case A. should die 

“ before marriage & leave no issue ” : — Held : 
to take effect only on the happening of both events. 
—Seccombe v . Edwards (I860), 28 Beav. 440 ; 2 
L. T. 022 ; 6 Jur. N. S. 042 ; 8 W. R. 595 ; 54 
E. R. 435. 

Annotations : — Folld. Barker r. Y'oung (1864), 33 Beav. 

353. Consd. Heed r. Braitliuaite (1871), L. H. 11 Eq. 

514. Refd. fie Zanders’ Trusts (1806), L. H. 1 Eq. 675. 

9964. iie Sanders’ Trusts, No. 9958, 

ante • 

9965. — — .] — By his will, dated in 1838, 
testator, who died in 1840, bequeathed a fund upon 
trust to pay the income to Ins two daughters for 
their respective lives for their separate use without 
power of anticipation, & after their respective 
deceases the principal of their respective shares 
was to be in trust for the children or child of each 
daughter, as she might appoint, & in default of 
appointment equally ; & if there should be no such 
child, then in trust for the exors., administrators, 
& assigns of each of his daughters respectively ; 
but in case of the decease of either of his daughters 
“ unmarried & without leaving lawful issue,” then 
testator bequeathed the share of the one so dying 
unmarried & without issue to the surviving sister. 
Pltf., one of testator’s two daughters, had married, 
but had had no children & she was a widow over 
seventy years of age. The question was, whether 
she was now absolutely entitled to her share of 
the fund ; — Held : pltf. was not absolutely 
entitled, the words “ unmarried & without leaving 
lawful issue ” meaning not under coverture at the 
time of her death. — lie King, Salisbury r. Ridley 
(1890), 62 L. T. 789 ; 6 T. L. R. 320. 

9966. .] — Testator who died in 1828 devised 

freeholds to a trustee & his heirs upon trust for J. & 
his heirs, but in case of J.’s death unmarried & 


without lawful issue then upon trust for S. for her 
life, & after her death upon trust for all & every 
her children living at her death who should attain 
twenty-one or many, with benefit of survivorship. 

J. married, but his wife predeceased him, & he 
died without having ever had any issue : — 
Held : “ unmarried ” must be construed in its 
secondary sense of “ widower,” since otherwise 
the words “ & without lawful issue ” were super- 
fluous ; & the gift over on J.’s death therefore 
took effect. — He Jones, L^st r. Dobson, [1915] 
1 Ch. 246 ; 84 L. J. Ch. 222 ; 112 L. T. 409 ; 59 
Sol. Jo. 218. 

9967. Death below specified age, unmarried Sc 
without issue.] — One devised a leasehold for a 
long term after the decease, etc., of S. to T. for life, 
remainder to his child or children by any woman 
whom he should marry, & his or their exors., etc., 
for ever, upon condition that in case T. shall die 
an infant, unmarried, & without issue, the premises 
to go over to his father W. & his three other 
children share & share alike, & their heirs, exors., 
etc. : — Held : the devise over depended upon one 
contingency, viz. T.’s dying an infant, attended 
with two qualifications, viz. liis dying without 
leaving a wife surviving him, or dying childless ; 
& the devise over could only take effect in case 
T. died in his minority leaving neither wife nor 
child ; & here it failed, T. C. having attained 
twenty-one, Sc married before his death. — Doe d. 
Everett v. Cooke (1806), 7 East, 269 ; 3 Smith, 

K. B. 230 ; 103 E. R. 103. 

Annotations Folld. Doe d. Baldwin r. Hawding (1819), 

2 B. & Aid. 441. Consd. He Sanders’ Trusts (1866), L. H. 

1 Eq. 675. Refd. Dillon v. Harris (1830), 4 Bli. N. 8. 321 ; 

Losb v. Townley (1834), Coop. temp. Brough. 372. Mentd. 

Waimnan v. Field (1854), Kay, 507. 

9968. .] — One devised to his daughter, then 

under age an estate in fee, & if she died under the 
age of twenty-one years, unmarried & without 
leaving lawdul issue, then to his wife in fee. The 
daughter married & died under the age of twenty- 
one years without issue ; but left her husband 
surviving her : — Held : the devise over did not 
take effect, as by the words of the will it was made 
to depend on the happening of the three events, 
dying under twenty-one, dying under that age 
unmarried & dying under that age without 
issue. 

I cannot, however, reject from a will any word, 
unless 1 see that the meaning to be given to that 
word is contrary to some intention plainly 
expressed in other parts of the will (Abbott, C.J.). 
— Doe d. Baldwin v. Rawding (1819), 2 B. & 
Aid. 441 ; 100 E. R. 427. 

Annotations : — Consd. fie Sanders’ Trusts (1866), L. H. 1 Eq. 

676. R6id. Dillon i\ Harris (1830), 4 Bli. N. S. 321 ; 

Loeh v . Townley (1834), Coop. temp. Brough. 372; 

Maugham v. Vincent (1840), 9 L. J. Ch. 329 ; fie Norman's 

Trust (1853), 22 L. J. Ch. 582. Mentd. Wallace v. Sey- 
mour (1872), 20 W. K. 634. 

9969. Death below specified age Sc without Issue.] 

— Collenson v. Wrigiit (1603), 1 Sid. 148 ; 82 
E. R. 1024. 

9970. .] — Under a devise to A., a natural 

son, then under age, & the heirs of his body ; 
& “ if he die before twenty-one, & without issue,” 
then over to other relations & ultimately to 
testator’s own right heirs ; — Held : A. having 
attained twenty-one, the limitations over did not 
take effect ; as, by the natural sense of the word 
“ and,” they were made to depend upon the 
happening of both events, i.c. the son f s dying 
before twenty-one, & without issue ; & this 

construction was not varied by a codicil made after 
the son attained twenty-one, by which testator 
confirmed every part of his will so far as his affairs 
were consistent. 
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testator lias used the copulative word 
“ and,” A has devised his estate over in case his 
son died before twenty-one A without issue ; 
that . is, if both those events happened : why 
then should we read “ and ” as “ or,” A give the 
estate over upon the happening of one only of the 
events, when no inconvenience will ensue by 
construing the word used in its natural sense 
(Lord Ellenborough, C.J.). — Doe d. Usher v. 
Jessep (1810), 12 East, 288 ; 104 E. R. 113. 

Annotations: — Folld. Grey v. Pearson (1857), 6 H- L. Cos. 61 ; 

Seccombe v. Edwards (1860), 28 Beav. 440. Consd. Rood 

v. Bralthwaito (1871), L. R. 11 Eq. 514. Reid. Malcolm 

v. Taylor (1831), 2 Russ. & M. 416 ; Abbott v. Middleton, 

Ricketts v. Carpenter (1858), 7 H. L. Cas. 69. 

9971. .] — Testator devises leaseholds upon 

trust for his son T., A all his, testator’s, children, 
by his then wife, who should be living at his 
decease, as tenants in common ; but if T. should 
die under twenty-one, A without leaving issue, 
A if testator should have no other children by his 
then wife, living at his decease, who should attain 
twenty-one, then upon trust for J. for life, A after 
his decease, for his cliildren in equal shares ; A 
if J. should die under twenty-one, A without leav- 
ing issue, living at his decease, then upon certain 
trusts over. T. dies under twenty-one, A without 
issue : afterwards J. dies, having attained twenty- 
one, but not leaving issue : — Held : there being 
a balance of intention upon the words of the will, 
the ct. will not change “ and ” into “ or ” ; A, 
therefore, the ultimate limitations over did not 
take effect. — Brown v . Walker (1824), 2 L. J. 
O. 8. Ch. 82. 

9972. .1 — Bequest to A. for life, & after his 

decease to his eldest son ; but in case A. should 
“die under age A without issue,” over: — Held: 
the word “ and ” was not to be read “ or ” & A.’s 
son, in his father’s lifetime, took a vested interest, 
not subject to be divested. — Malcolm v. Malcolm 
(1850), 21 Beav. 225 ; 52 E. R. 845. 

9973. .] — Testator who was possessed of 

two estates, 8. A H., devised them to trustees, 
to pay debts, legacies, A annuities “ A subject to 
the trusts aforesaid, all tho premises hereinbefore 
devised shall be in trust for my grandson R. A 
the heirs of his body ; but in case he shall die 
under the age of twenty-one years, ‘ and f without 
issue, my estate at H., subject to tho trusts here- 
inbefore respectively declared, shall be in trust for 
my granddaughter A. & the heirs of her body ; 
but in case she shall die under the age of twenty- 
one years, ‘ and ’ without issue, the last-mentioned 
premises shall be upon such A the same trusts as 
are hereinafter declared concerning my estate at 
8. ; A I declare A direct, that if my said grandson 
R. shall die under the age of twenty-one ‘ and ’ 
without issue,” the trustees were to stand seised 
of 8. on trust, to pay the rents A profits to the use 
of the testator’s son W., A his wife, for life “ A 
subject to the trusts hereinbefore thereof declared, 
the estate at S. shall be in trust for ” the family 
D. in fee. The trustees were to raise during the 
minority of R. A A. money for their maintenance. 
The grandson R. attained twenty-one, but died 
without issue ; the granddaughter A. also attained 
twenty-one, but died without issue : — Held : the 
words must be read in their ordinary sense as 
written. The first limitation over depended on the 
double event of R. dying under twenty-one, “ and ” 
without issue, which not having happened, the 
limitation over did not take effect, but the estates 
descended to W., the son A heir-at-law of testator, 
A through him to R., as his heir-at-law. — G rey v . 
Pearson (1857), 6 H. L. Cas. 61 ; 26 L. J. Ch. 473 ; 
29 L. T. O. S. 67 ; 3 Jur. N. S. 823 ; 5 W. R. 454 ; 

J. — vol. mv. 


10 E. R. 1216, II. L. ; affg. 8. C. sub nom. Pearson 
v, Rutter (1853), 3 De G. M. A G. 398, L. C. 

Annotations : — Folld. Seccombe t>. Edwards (I860), 28 Beav. 
440 : Reed v. Braithwaite (1871), L. R. 11 Eq. 514. 
Reid. Abbott v. Middleton, Ricketts v . Carpenter (1858), 

7 H. L. Cas. 68 ; Baker v. Baker (1858), 6 H. L. Cas. 616 ; 
Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823 ; TheUusson 
v. Rendlesham (1859), 7 H. L. Cas. 429 ; Coates y. Hart 
(1863), 32 Beav. 349 ; Re Sanders* Trusts (1866), L. R. 

1 Eq. 675 ; Day v. Day (1870), 18 W. It. 417 ; Surtees v. 
Surtees (1871), L. R. 12 Eq. 400 ; Allgood v. Blake (1873), 
L. It. 8 Exck. 160 ; Robinson v. Evans (1873), 43 L. J. Ch. 
82 ; Waring v. Currey (1873), 22 W. R. 150 ; Sweeting 
v. Prldeaux (1876), 45 L. J. Ch. 378 ; Leach v. Jay (1877), 
6 Ch. D. 496 ; Cale. Ry. v. N. B. Ry. (1881), 6 Ann. Cas. 
114 : Rhodes v. Rhodes (1882), 7 App. Cas. 192 ; Rc 
Martin, Smith v. Martin (1885), 54 L. J. Ch. 1071 ; Faber 
v. Lathora (1897), 77 L. T. 168 ; Cave v. Horscll, [19121 
3 K. B. 533. Mentd. Slingsby v. Grainger (1859), 7 H. L. 
Cas. 273 : Seegcr v. Duthie (1860), 6 Jur. N. S. 1095 ; 
Keogh v. Keogh (1874), 22 W. R. 508 ; Lowthcr v. 
Bentinck (1874), L. R. 19 Eq. 166 ; Taylor r. St. Helens 
Corpn. (1877), 6 Ch. D. 264 ; Edwards v. West (1878), 38 
L. T. 481 ; Re Levy, Exp. Walton (1881), 17 Ch. D. 746 ; 
Harding v. Preccc (1882), 9 Q. B. D. 281 ; Spencer r. 
Metropolitan Board of Works (1882), 22 Ch. D. 142 ; Hill 
v. East & West India Dock Co. (1884), 9 App. Cas. 448 ; 
Mills u. Dunham, [1891] 1 Ch 576 ; Rogersv.M ad docks 

S , 62 L. J. Ch. 219 ; Tho Suevic, [1908] P. 292 , 
r v. London Soc. of Compositors, [1913] A. C. 107 : 
Bodega Co. v. Martin, [1915] 2 Ch. 385 : tt. v. HalUdav, 
[19171 A. C. 260 ; Whitmore v. King (1918), 87 L. J. Ch. 
647 : Scott v. Northumberland A Durham Miners 
Permanent Relief Fund, Friendly & Approved hoc., 
[1920] 1 K. B. 174 ; Victoria City Corpn. v. Vancouver 
Island (Bp.), [1921] 2 A. C. 384 ; The Ruapehu, [1927] 
P. 47. 

9974. .] — Testator gave to each of four 

persons, when A as they respectively attained 
twenty-one, one-fourth of his residue for life, A 
in case either of them “ should happen to die 
under the ago of twenty-one years ‘ and ’ without 
leaving lawful issue,” then ho gave his share to the 
survivors for life j A from A after the decease of 
either of the legatees leaving lawful issue sur- 
viving, he bequeathed his share to such issue, A 
if all four legatees should die without leaving lawful 
issue, there was a gift over. One of the legatees 
attained twenty-one A died without issue i-Held : 
her share was undisposed of, the ct. being ^ of 
opinion that “ and ” could not be read or. 
Coates v. Hart (1863), 32 Beav. 349 ; 55 E. R. 
137 ; variedy 3 De G. J. A Sm. 504, L. JJ* 

Annotation Retd. Re Hudson, Hudson v. Hudson (1882), 
20 Ch. D. 406. 

9975, .] — Testatrix in 1823 devised lands 

to A. A B. as tenants in common in fee, A in care 
of death of either under twenty-one A leaving no 
child, the whole to go to the survivor, A in case 
of death of both leaving no child, then over. A. 
died under twenty-one without issue \ B. attained 
twenty-one : — Held : the gift over would take 
effect in case of liis death, leaving no child. — E lse 
v. Else (1872), L. R. 13 Eq. 196 ; 41 L. J. Ch. 213 ; 
25 L. T. 927 ; 20 W. R. 286. _ 

A nnoUitions : — Mentd. Re National Provincial Bank of 
England & Marsh, [1895] 1 Ch. 190 ; Re Tyler, Ex p. 
Official Receiver, [1907] 1 K. B. 865. 

9976. Death without issue & without making 
appointment.] — Testator gave his residue to his 
nephew for life, A after his decease, provided he 
should leave a child surviving, then to such persons 
as he should by will appoint ; but if his nephew 
should die without leaving any child him surviving, 
“ and ” should not “ make any appointment as 
aforesaid,” then to A., B., A C. : — Held : “ and ” 
could not be read “ or.”— Barker v. Young 
(1864), 33 Beav. 353 ; 3 New Rep. 350 ; 33 
L. J. Ch. 279 ; 9 L. T. 704 ; 10 Jur. N. S. 163 ; 12 
W. R. 659 ; 55 E. R. 404 ; affd. sub nom . Earle v. 
Barker (1865), 11 H. L. Cas. 280, H. L 

9977. “ Not survive my wife A die without 
issue.”] — Testator gave his residuary estate to 
his wife for life, A afterwards to his cousin H. for 
her sole use ; A should she have any legal issue 

4 E 
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Sect. 24 . — Construction of “ and ” and “ or ” 

sect. 1, 1?. ; subject. 2> A. & Jg.] 

by marriage, to be divided amongst them equally 
at twenty-one. “ Should the said H. not survive 
my wife, A die without the said legal issue by 
marriage,” he gave his residuary estate to M. ; H. 
survived testator’s wife, but had no children : — 
Held : the words “ not survive ” must be con- 
strued as equivalent to “ die in the lifetime of,” 
A the gift over could only take effect on the death 
of H., without children, in the lifetime of testator’s 
widow, which event not having happened, it 
failed. — Reed v. Bkaithwaite (1871), L. R. 11 
Eq. 514 ; 40 L. .7. Oh. 355 ; 24 L. T. 361 ; 19 
W. R. 097. 

Sub-sect. 2. ” Or ” read as “ And.” 

A. In General . 

9978. Whether “ or ” construed and ” To 
put reasonable construction on will.]— A direction 
in a will, that the interest, with the principal of the 
residue of testatrix’s real A personal estate, shall 
be settled on her daughter, or the heirs of her 
body, as the exors. shall think fit, will not empower 
them to give it from the daughter to the grand- 
children ; for, in this case, the word 44 or ” must be 
construed 44 and,” in order to put a reasonable 
construction on the will. — Read v. Snell (1743), 
2 Atk. 642 ; 26 E. R. 784, L. C. 

Annotations .*—1)1814. Wingfield v. Wingfield (1878), 9 Ch. D. 
C58. Consd. Re Whitehead, Whitehead r. Hemslcy, 
f 1920] 1 Ch. 298. Reid. Taylor v. Clarke (1763), 2 Eden. 
202 ; Ex p. Sterne (1801), C Yea. 166 ; Lyon t\ Mitchell 
(1816), 1 Madd. 467 ; Harris v. Davis (1844), 1 Coll. 416 ; 
lie Clorke, Clowes v. Clerke, [1915] 2 Ch. 301. 

9979 . Required by context.]— Testator be- 

queathed a leasehold house & premises, with the 
furniture A plate, to his son, & added, 44 & should 
he dfo without heir or will, the profits of the said 
house to be equally divided between all my grand 
children, by the consent of his mother ” : — Held ; 
the son took an absolute interest in the house. 

The first question is whether the word “ or ” 
is to be read in its proper sense or whether “ and ” 
is to be substituted for it. . . . The circumstance 
that 44 or ” is in common parlance frequently used 
for “ and ” has apparently aided the cts. in the 
departure from the said rule of construction which 
requires cts. of justice to adhere to the proper 
sense of the words of testator except where 
upon the will itself or in the circumstances to which 
the will refers, there is evidence that testator did 
not so use them {per Cur.). — Green v. Harvey 
(1842), 1 Hare, 428 ; 11 L. J. Ch. 290 ; 6 Jur. 704 ; 
66 E. R. 1100. 

Annotations: — Reid. Borton v. liorton (1849), 10 Sim. 652 ; 
Watkins t>. Williams (1851), 3 Mac. &. G. 622. 

9980. .] — Testator devised specific 

shares in an estate to several persons nominatim , 
to hold the same as tenants in common, A not as 
joint tenants ; A in the event of any of them dying 
before having heirs of their body, “ or ” making a 
particular disposition of his or her property, then 
his or her share was to go to the survivors : — 
Held : the devisees did not take estates tail, but 
estates in fee ; the gift over could only take effect 
on the happening of two events ; the word “ or ” 
must be read “ and,” although in effect it intro- 
duced a condition repugnant to the estate previ- 
ously given A made the gift over void. 

The ct. will convert the word “ or ” into “ and ” 


where the context requiros it (Romilly, M.R.). — 
Greated v. Greated (1859), 20 Beav. 621 ; 28 
L. ,T. Oh. 756 ; 33 L. T. O. S. 170 ; 5 Jur. N. S. 
454 ; 7 W. R. 367 ; 53 E. R. 1038. 

Annotations : — Reid. Allen v. Allen (1862), 30 Boav. 395; 
Re Stringer’s Estate, Shawt>. Jones-Ford (1877), 6 Ch. D. 1; 
Elliott v. Doursley (1879), 40 L. T. 548 ; Re Lowman, 
Dovenish v. Pester, [1895] 2 Ch. 348. 

9981. To effectuate intention of parties.] — 

Where sense requires it, there are many cases 
to show that we may construe the word 44 or ” 
into “ and ” A “ and ” into 44 or ” in order to 
effectuate the intent of the parties (Kenyon, 
C.J.). — Wright d. Burrell v . Kemp (1789), 3 
Term Rep. 470 ; 100 E. R. 682. 

Annotations .—Reid. Eno v. Eno (1847), 6 Hare, 171; Doe d. 
Clift v. Birkhead (1849), 4 Exch. 110. Mentd. Doo d. 
Nepean v. Goddard (1823), 2 Dow. & By. K. B. 773. 

9982. — — ■ .] — In a will, the word “ or” 

was read 44 and,” to give effect to the manifest 
intention.— M aude v. Maude (1856), 22 Beav. 290 ; 
52 E. R. 1119. 

9983. Gift to issue living at death of testator 

his wife or survivor.] — Nichols v . Tolley (1700), 
2 Vern. 388 ; 23 E. R. 849. 

9984. Death without heir or will.] — Green 

v, IIarvey, No. 9979, ante. 

9985. To several or their heirs.] — Testator, 

by a will made since Wills Act, 1837 (c. 26), after 
directing payment of his debts A bequeathing 
several specific articles of plate to his sister L., 
desired that all his oilier plate, jewellery, books, 
pictures, & other property, except freehold A 
leasehold property, should be sold, A the produce, 
after deducting funeral A other expenses, be 
divided in equal parts amongst L., M., N., O., A P. 
He then directed that his freehold house A his 
leaseholds, some of which were held for years, A 
others for years determinable on lives, should be 
kept in hand A let to the best advantage, A the 
produce be divided every half-year to the above- 
named L., M.. N., O., A P., or to their lawful heirs ; 
A, in case of there being no heir, the share or 
shares to be divided in equal parts among the 
surviving legatees. Testator, at his death, left 
E. his heiress-at-law A sole next of kin. M., N., 
O., A P., were not related to L., but were related 
to A callable of inheriting from each other. M. 
died unmarried in testator’s lifetime : — Held : 
M.’s share of the residuary personal estate lapsed 
for the benefit of the next of kin; M.’s share 
of the freehold property did not lapse, but went 
to the surviving devisees ; (1) the words “ heir ” A 
“ lawful heirs ” referring to heirs of the body ; 
(2) 44 or ” being construed “ and.” — Harris v. 
Davis (1844), 1 Coll. 416 ; 9 Jur. 269 ; 63 E. R. 480. 

Annotations: — Consd. Re Clerke, Clowea v. Clerke, [10151 
2 Ch. 301 ; lie Whitehead, Whitehead v. llemsley, [19201 
1 Ch. 298. Reid. Re Bye’s Settlmt. (1852), 10 Haro, 100 ; 
Sykes v. Sykes (1868), 3 Ch. App. 301 ; Re Lowman, 
Devenish v. Poster, [18951 2 Ch. 348 ; Re Whiting, Ormond 
t>. De Launay, [1913] 2 Ch. 1. 

0986. ■ Gift after death of mother, or second 

marriage, death or forfeiture of testator’s wife.] — 

Gift of annuity, after the death of my mother, 

“ or ” the second marriage, death or forfeiture 
of my wife. The mother having predeceased 
testator : — Held : the annuity was payable from 
testator’s death, A “ or ” could not be read 44 and.” 
— Hawksworth v . IIawksworth (1858), 27 Beav. 

1 ; 54 K. R, 1 . 

9987. Death without heirs of his body— 
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9981 i. Whether “ or ” construed 
"and" — To effectuate intention of 
parties .] — Whether the instrument in 
wliich the word occurs is a will or a deed 


" or ” may be construed to moan 
and ” if such a construction is neces- 
sary to give effect to the Intention of 
the party by whom the word is used. — 
White v. Supple (1842), 2 Dr. & War. 
471.— m. 

q. Qifi to person 14 or his 


heirs."]— Re Smith Estate, [1921] 2 
W. W. B. 580 ; 31 Man. L. It. 200.— 
CAN. 

r. Qjft o Vt r on death without 

issue or making disposition .] — Stretton 
v. Fitzgerald (1889), 23 L. It. Ir. 400. 



Part XVL — Construction. 


1155 


Or making particular disposition of property.] — 

Gbeated v • Greater, No. 9980,’ ante. 

Devise to sons or daughters or their 
heirs.] — Testator devised an estate to his daughter 
for life, A after her decease, to her son or sons, 
daughter or daughters, to him, her or them or his, 
her or their heirs for ever, but should his daughter 
die without having such heir or heirs, then the 
estate to be sold within three months after her 
death, A the produce divided amongst other 
persons. The daughter died without having had any 
issue : — Held : the gift over was valid A took effect. 

I have little doubt that these are words of limi- 
tation, A that the word “ or ” should be read 
“ and ” ; so that the devise would bo to the sons 
A daughters A their heirs, which would give them 
the fee (Romilly, M.R.). — Polley v. Polley 
( 1801), 29 Beav. 134 ; 54 E. R. 578. 

.] — Sec, also, Charities, Vol. VIII., p. 295, 

No. 724. 

B. Limitations on Failure of Issue, 

9989 . Death below specified age or without 
issue.] — S owell v. Garret (1590), Moore, K. B. 
422 ; 72 E. R. 071 ; sub noin. Soulle v, Gerrard, 
Oro. Eliz. 525. 

Annotations : — Apld. Brico r. Smith (1737), Willcs, 1 . Consd. 
Roe d. Fulham v. Wiekett (1741), Willes, 303. Apld. 
Walsh v. Peterson (1744), 3 Atk. 193 ; Right v. Day 
(1812). 16 East, 67. Consd. Morrall v. Sntton(1845), 1 Ph. 
533. Apld. Mortimer v. Hartley (1849), 3 Do Q. &Sm. 316. 
Reid. Loefo v. SultingHton (1674), Freem. K. B. 176; 
llelliard v. Jennings (1699), 1 Ld. Raym. 505 ; Scatter- 
good v. Edge (1699), 12 Mod. Hep. 27 8 ; Goodridge v. 
Goodridge (1742), 7 Mod. Uep. 453 ; BagHhaw v. Spencer 
(1743), 2 Atk. 570 ; Framliugham v. Brand (1746), 3 Atk. 
390 ; Denn d. Wilkins v. Kemey (1808), 9 East, 366 ; 
Doe d. Joiioh v, Owens (1830), 1 B. & A<1. 318 ; Grey v. 
Pearson (1857), 6 II. L. Cas. 61. 

9990. .] Price v. Hunt (1G84), Poll. 

045 ; 86 E. R. 071. 

Annotations : — Apld. Barker v. SureteoH (1 74 2), 2 ,Stra. 1175. 
Reid. Richardson v. Sprang (1718), 1 P. Wms. 4 34. 

9991. .] — One devises if his son die before 

twenty-one, or without issue, that the land shall 
go to .1 . The son dies before twenty-one, but leaves 
issue J. shall have the land. * - .1 enning v. TIkllier 
( 1700), cited in 2 Vern. at p. 377 ; 23 E. R. 838. 

9992. .] — P. gives two-thirds of his real 

estate to his son, to hold to him, his heirs A 
assigns, for ever ; but in case he dies before lie 
shall attain the age of twenty -one, or without 
issue, then to testator’s wife, her heirs A assigns : 
the son died after twenty-one, M r ithout issue : — 
Held : a vested estate in fee in the son, as lie 
attained twenty-one, A though lie died without 
issue, it did not go over to the mother, but 
descended on his heir-at-law. — Walsh v. Peter- 
son (1744), 3 Atk. 103 ; 20 E. R. 013 ; sub nom, 
Walsh v. Patterson, 0 Mod. Rep. 444. L. C. 

9993 . .] — A. being seised of lands, holden 

upon leases for lives, devised to B. his brother, all 
his real A freehold estates, subject to an annuity 
to his mother for her life, “ but in case B. should 
die before he attained the age of twenty- one 
years, or without issue living at his death ” to his 
mother for ever. A. died ; B. attained the age 
of twenty-one, & then died without issue ; — Held : 
the word “ or ” in the devise over must be con- 
strued as “ and ” ; A the mother took nothing 
upon the death of B. — Fairfield v, Morgan (1805), 
2 Bos. A P. N. R. 38 ; 127 E. R. 535, H. L. 

Annotations : — Apld. Dean d. Wilkins v. Korneys (1808), 9 
East, 366 ; Eastman v. Baker (1808), 1 Taunt. 174 ; 
Right v. Day (1812), 16 East, G7 ; Mortimer v. Hartley 
(1849), 3 De G. & Sm. 316. Con*d. Grey v. Pearson (1857), 


6 II. L. Cas. 61. Distd. Johnson v. Simcook (1861), 7 

H. & N. 344. Apld. Imray v. Imeson (1872), 26 L. T. 93 ; 

. Wright v. Marsom (1895), 40 Sol. Jo. 67. Bfentd. Dillon v. 

Harris (1830), 4 Bli. N. 8. 321. 

9994. .] — An executory devise over, con- 
tingent in case of J. shall die A not attain the age 
of twenty-one, or having no issue, is defeated either 
by J. attaining twenty-one, or by his having issue. 

- — Eastman v. Baker (1808), 1 Taunt. 174 ; 127 
E. R. 799. 

A nnoUdions : — Apld. Right v. Day (1812), 16 East, 67. 

Distd. Johnson v. Simoock (1861), 7 II. & N. 344, Retd. 

Mortimer v. Hartley (1849), 3 Do G. & 8m. 310. Mentd. 

Piercy t?. Gardner (1837), 3 Bing. N. C. 718. 

9995. .] — Right d. Day v. Day, No. 9809, 

ante. 

9996. .] —Devise to A. when lie should attain 

twenty-one, for life ; A after his decease to the 
first son of the body of A. lawfully begotten, A 
the heirs male of the body of such first son ; like 
remainders to the second A other sons in suc- 
cession ; like remainder to the daughter or 
daughters. Like devise to B., brother of A., 
with like remainders to B.’s issue. Like devises 
to O. A D., other brothers of A., with like 
remainders to their respective issues. In case 
either or any of them, A., B., O., & 1)., should die 
before the age of twenty-one years, “ or ” without 
leaving any child or children of his or their bodies 
lawfully begotten, then that the several estates 
devised to him or them should go to the survivor 
or survivors, share & share alike, under the same 
limitations as before described. A. having attained 
twenty-one, & being a bachelor & unmarried, made 
a feoffment, A levied a line with proclamations, of 
the property devised to him, to his own use in fee, 
A to the intent to destroy contingent uses A estates 
limited to his sons A daughters : — Held : by so 
doing, he acquired an absolute estate of inheritance 
in the property. — Masker v. Sutton (1824), 1 
Bing. 500 ; 9 Moore, C. P. 2 ; 2 L. J. O. S. G. P. 
08 ; 130 E. R. 199. 

9997. .] — Devise “ to testator’s son G. for 

life, A from A after his decease unto all A every 
the child A children of G. lawfully to be begotten, 
A their heirs for ever, to hold as tenants in common, 
A not as joint tenants ; but if my son G. should 
die without issue, or leaving issue, A such child 
or children should die before obtaining the age 
of twenty-one years, or without lawful issue, then 
I give A devise the same estates unto my son T., 
my daughter A. A my son-in-law W., A to their 
heirs for ever, as tenants in common, A not as 
joint tenants.” After testator’s death, G. suffered 
a recover} 7 , A died unmarried A without issue : — 
Held : in that event the devise over must take 
effect as a contingent remainder, A was therefore 
defeated by the destruction of the particular estate 
by the recovery. 

Here the word “ or ” must be read “ and ” 
(Littledale, J.). — Doe d. Herbert v . Selby 
(1824), 2 B. A C. 920 ; 4 Dow. A Ry. K. B. 008 ; 
107 E. R. 020. 

A nnotations : — Apld. Evors v. Ckaliis (1859), 7 H. L. Cos. 531. 

Refd. Doe d. Davies v. Gatacre (1839), 5 Bing. N. C. 609 ; 

Walker v. Petohell (1845), 1 C. B. 652 ; Alexander v . 

Alexander (1855), 16 C. B. 59 ; Watson v. Young (1885), 

28 Ch. D. 436. 

9998. .] — Testator devised Ills estates to 

his son, if he should attain the age of twenty- 
three years or should be married with the oonsent 
of his trustees, which should first happen, A to 
his heirs A assigns, absolutely, for ever ; A in 
case his son should die without attaining such 
age, “ or,” being married with such consent as 


PART XVI. SECT. 24, SUB-SECT. 2. -B. 
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Sect . 24 . — Construction of “ and ” and “ or ” ; $u&- 
sicf. 2. B, & C.] 

aforesaid, should die without lawful issue, or such 
issue should die under the age of twenty-one 
years, then to testator’s daughters, as tenants in 
common, A the heirs of their bodies. The son 
married under the age of twenty-three with the 
consent of the trustees, A afterwards attained that 
age : — Held : the son was seised of an absolute 
estate in fee ; or if not under the words of the gift 
over, “ shall die without lawful issue,” he was 
seised of an estate tail, those words not being 
confined by the words, “ or such issue shall depart 
this life under the age of twenty-one years,” to 
dying without issue living at his death. — Grim- 
shawe v . Pickup (1839), 9 Sim. 591 ; 3 Jur. 286 ; 
59 E. It. 486. 

9999. .]— (1) Wills Act, 1837 (c. 26), s. 29, 

has no application to cases in which the words 
“ dying without issue ” are combined with other 
words, such as ” dying under twenty-one,” which 
additional words, upon the authority of decided 
cases, modify their meaning. 

(2) Testator devised an estate in fee to his son, 
but if he should die under twenty-one, over. 
By a codicil, he limited the estate over, in the event 
of the son dying without issue ” or ” under twenty- 
one : — Held : u or ” must be read “ and,” A 
the executory devise over took elTect only on the 
happening of both events, A, consequently, A., 
on attaining twenty-one, had an absolute estate 
in fee simple. — Morris v. Morris (1853), 17 Beav. 
198 ; 1 Eq. Rep. 167 ; 21 L. T. O. S. 190 ; 17 
Jur. 966 ; 1 W. R. 377 ; 51 E. R. 1009. 

10000. .] — After various bequests of legacies 

a testator devised : “As to my real estate, if 
my daughter dies before she arrives at lawful age, 
or have no lawful issue, then I leave my real A all 
my other property to J. & II. equal between them ; 
but in case my daughter shall have lawful issue, 
then I leave the whole of my property", real A 
personal, to her A her heirs ” : — Held : J. A H. 
would take only in the event of the daughter dying 
under age A having no issue ; A the daughter, in 
fact, living to be twenty-one, but never having 
had any issue, J. A H. took nothing. — Johnson 
v. Simcock (1861), 7 H. A N. 344 ; 31 L. J. Ex. 38 ; 

8 Jur. N. S. 284 ; 9 W. R. 895 ; sub nom. Jackson 
A Simcock v. Johnson, 4 L. T. 836, Ex. €h. 

10001. .] — Testator by his will gave certain 

real A personal property to trustees in trust for 
his son J. for life, A after his death for his children 
in equal shares ; but if his son J. should die under 
twenty-one without leaving lawful issue living at 
his decease, testator directed the property to be in 
trust for his other children in equal shares ; A 
after further gifts testator gave the residue of 
his property in trust for his four sons, M., T., J., 
A C., but in case no child of his should live to attain 
twenty- one, or if none of them should leave lawful 
issue at his or her death, or respective deaths, then 
testator gave the residue to certain other persons. 
In 1863 testator died, leaving one daughter, A., 
A the four sons named in his will surviving. All 
testator’s children attained twenty-one. J., who 
attained twenty-one in 1864, died without issue 
in 1868 : — Held : the property of which trusts 
were declared in favour of J. A his children did not 
on J.’s death pass under the gift over to the other 
children of testator, but fell into the residue ; 
A under the residuary gift the three surviving 
sons A the representative of the deceased son took 
indefeasible interests. — Imray v, Imeson (1872), 
26 L. T. 93. 

Annotation : — Reid. Wright v. Marsom (1895), 40 Sol. Jo. 07. 


10002. .] — Testator gave two freehold houses 

to S. for her own use A disposal, “ subject only to 
the following conditions, viz. in the event of 
the said S. dying intestate or childless or under 
the age of twenty-one, but not otherwise, the said 
two houses A premises shall become the property 
of ” M. S. survived testator, attained the age 
of twenty-one years, A died a spinster intestate : — 
Held : a gift over in the event of the first absolute 
taker dying intestate A childless was void for 
repugnancy ; the first or the second “ or ” must 
be read as “ and ” ; A on this construction S. took 
absolutely A the gift over failed. 

There is no doubt upon the authorities that if 
there be a devise or bequest to A. absolutely, but, 
if he die childless or under the age of twenty-one 
years, then over, the word “ or ” will be read 
“ and,” A the gift over will not take effect unless 
both events happen. This rule of construction 
depends upon a presumed intention of testator to 
benefit the children of A. directly or indirectly, an 
intention which would be defeated if A. died under 
twenty-one leaving children A the word “ or ” 
were construed disjunctively. The same principle 
is adopted where there is a devise or bequest to 
A. absolutely, but, if he die childless or intestate, 
then over, A that, too, though the substitution of 
“ and ” for “ or ” would make the whole gift over 
void for repugnancy (Parker, J,). — Re Grutchley, 
Kidson v. Marsden, [1912] 2 Ch. 335 ; 81 L. J. Oh. 
644 ; 107 L. T. 194. 

10003. — — Prior limitation in fee.] — In devise 
to one A his heirs, A if he should die before twenty - 
one or without issue then over, the ct. has said, 
it was not the intent to disinherit the issue, A 
therefore “ or ” shall be construed “ and ” : but 
if the first limitation had been in tail, there would 
be no occasion to resort to that, but the ct. would 
have made the construction I do now ; viz. if 
he dies without issue before twenty-one, then over 
by way of executory devise ; if he dies without 
issue after twenty-one, when the estate had vested 
in him, it would go by w r ay of remainder ; because 
he had made his original devise capable of proper 
remainder ; in which case the ct. will always 
construe it a remainder. An estate tail is capable 
of a remainder, A it is natural to expect a remainder 
after it (Lord IIakdwicke, C.). — Brownsword v. 
Edwards (1751), 2 Ves. Sen. 243 ; 28 E. R. 167, 
L. C. 

Annotations: — Consd. Doo d. Usher r. Jesaep (1810), 12 
East, 288 ; Malcolm v. Taylor (1832), 2 Hues. & M. 416 ; 
Anon. (1853), 21 L. T. O. S. 201 ; Grey v. Pearson (1857), 
6 H. L. Cas. 61. Refd. Doe d. Fonnoreau v. Fonnereau 
(1780), 2 Doug. K. B. 487 : Doe d. Harris u. Howell (1829), 
10 B. & C. 191 ; Doe d. Cadogan t>. Ewart (1838), 7 Ad. 
& El. 636 ; Mortimer v. Hartley (1851 ), 3 De G. & Sm. 316 ; 
Key v. Key (1853), 4 De G. M. & G. 73; Seccombe v. 
Edwards (1860), 28 Beav. 440 ; Re Sanders' Trusts (1866), 
L. It. 1 Eq. 675 ; Reed v. Braithwaite (1871), L. It. 11 Kq. 
514. Mentd. Doe d. Wheedon v. Lea (1789), 3 Term Rep. 
41 ; Anon. (1847), 9 L. T. O. 8. 168; Spooner v. Payne 
(1849), 2 De G. & 8m. 439 ; Roberts v. Berry (1863), 3 
De G. M. & G. 284 ; Evans v. Evans (1854), 23 L. J. Ch. 
827 ; Cochrane v. Willis (1864), 4 De G. J. & 8m. 229 ; 
Collingwood v. Russell (1864), 5 New Rep. 1 ; Lautour v. 
A.-G. (1865), 6 New Rep. 231 ; Finlasone. Tatlook (1870), 
L. R. 9 Eq. 258; In the Goods of Crippen (1911), 80 L. J. P. 
47. 

10004. Prior limitation in tail.] — Browns- 
word v. Edwards, No. 10003, ante. " 

10005. Gift of personalty.] — W right v . 

Marsom (1895), 40 Sol. Jo. 67. 

10006. Death below specified age, unmarried or 
without issue.] — S. by her will says I devise my 
house, etc., to my son R., A his heirs A assigns for 
ever ; A in case he shall happen to die in his, 
minority, A unmarried, or without issue, I give it 
to my son H. A his heirs. The estate is to go 
over only upon one contingency of R.*s dying 
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during his minority, & the estate vested in him 
upon his coming of age. — Framlingham v. Brand 
(1746), 3 Atk. 300 ; 1 Wils. 140 ; 26 E. R. 1024, 
L. 0. 

Annotations : — Apld. Do© d. Everett v. Cook© (1806), 7 

East, 269. Refd. Wright d. Burrill v. Kemp (1789), 

Term Rep. 470. ' 

1 0007 . Marriage without consent or death without 
Issue.] — A. gives all his worldly substance to his 
daughter J . provided she marries with the consent 
of his exors. ; but if she should marry without 
such consent, or should die without issue, then he 
gives his estate to other persons. The daughter 
married with consent, but died without ever having 
any issue. Upon a question when this bequest 
over took effect, it was held to take effect upon the 
death of the daughter without issue living at that 
time. — Keily v. Fowler (1768), 3 Bro. Pari. Gas. 
299 ; Wilm. 298 ; 1 E. R. 1331, II. L. 

Annotations: — Consd. Gorratt v. Cockerell (1842), 1 Y. & 

C. Ch. Cas. 494. Refd. Bigge v. Bonsley (1 783), 1 Bro. C. C. 

188; Doe d. Lydo v. Lydo (1787), 1 Term Rep. 593 ; Kirk- 
patrick v. Kilpatrick (1807), 13 Vos. 476 ; Campbell v. 

Harding (1831), 2 Russ. &M. 390 ; Pye v. Linwood (1842), 

6 Jur. 618 ; Harris v. Davis (1844), 1 Coll. 416 ; Turner v. 

Frampton (184G), 2 Coll. 331. 

10008. “ Die before A. or die without heirs of 

body.”] — Under a devise to A. for life, remainder 
to B. & her heirs ; but if B. die before A., or if 
she die without heirs of her body, then to C. & 
his heirs ; but if B. die before A., or if she die 
without heirs of her body, then to 0. & his heirs, 
etc . ; — Held : the devise over to 0. & B. could only 
take effect if B. died before A. & without issue ; 
for that unless “ or ” were read as “ and,” the 
devisee over would take if B. died before A., 
although B. left issue ; which would clearly be 
against the apparent intent of the devisor, which 
was to prefer the issue of B. to 0. — Denn d. 
Wilkins v, Kemeys (1808), 8 East, 366 ; 103 
E. R. 612. 

Annotations Apld. Right r. Day (1812), 16 East, 67; 

Mortimer v. Hartley (1849), 3 Do G. & Sin. 316. Consd. 

Cottee v. Richardson (1851), 7 Exch. 143. 

10009. Death or want of Issue.] — Bequest to J. 
for life, remainder to his eldest son, for life, & to 
remain entailed on the eldest son of J. A his 
posterity for ever. But in case of the death or 
want of issue of J. to M., a brother of J., & his 
descendants as above mentioned from one genera- 
tion to another for ever. J. survived testator & 
died a bachelor ; — Held : the bequest over to M. 
& his descendants was void for remoteness. 

The expression “ in case of death or want of 
issue,” must be construed “ in case of death & 
want of issue ” (Shadwell, V.-C.). — Monkhouse 
v. Monkhouse (1829), 3 Sim. 119 ; 67 E. R. 944. 

10010. Death Intestate or without Issue.] — Re 
Crutchley, Kidson V . Marsden, No. 10002, ante . 

C. Gift to Alternative Donees . 

10011. Whether “ or ” read as “ and.”] — Be- 
quest of stock to trustees in trust after the death 
of A. to transfer the same to & amongst all & 
every the nephews & nieces that should be then 
living, “ to wit, J. ‘or 1 her children & P. B. ‘ or ’ 
his children, & D. L. * or ’ his children & P. L. 

‘ or ' his children, & S. E., ‘or* her children.” 
Under this bequest a nephew not expressly named 
is not entitled to any share ; & the fund is equally 
divisible amongst such nephews & nieces & their 
children as were living at the time of the death 
of A. — Eccard v. Brooke (1790), 2 Cox, Eq. Gas. 
213 ; 30 E. R. 99. 

Annotations : — Distd. Penny v. Turner (1848), 2 Ph. 493 ; 
Margitson v. Hall (1804), 9 L. T. 755. NJP. Blundell v. 
Chapman (1864), 33 Beav. 048. Refd. He Coley, Gibson 
v. Gibson (1900), 83 L. T. 671. 


10012. -.] — Gift to such of the children of 

A. B., & C., as should be living at testatrix’s death, 
“ or the issue of such of them as should be married, 
in equal shares. The word “ or ” construed to 
mean “ and ” & the children & grandchildren held 
to be equally entitled. — Horridge v. Ferguson 
(1822), Jac. 583 ; 37 E. R. 970. 

Annotation : — Distd. Margitson v. Hall (1864), 9 L. T. 755. 

10013. .] — Testator gave in trust to his 

brother E. the remainder of his property, of 
whatsoever kind, to assist him to bring up, educate 
& provide for the children of his late brother J., 
whom he named : “ When my youngest nephew 
attains his age of twenty-one years, it is my will 
that all my property be equally divided amongst 
my nephews or their lawful issue, share & share 
alike ; the division, however, is not to take place, 
although my youngest nephew have attained the 
age of twenty-one years, until the decease of my 
wife, my sister J. & my brother E.” ; — Held : (1) 
the interests of the nephews were not contingent 
on their living until the youngest of them should 
attain twenty-one, but vested on testator’s death ; 
(2) the word or was to be construed conjunctively. 
— Parkin v. Knight (1846), 15 Sim. 83 ; 15 L. J. 
Ch. 209; 0 L. T. O. S. 450; 10 Jur. 23; 60 
E. R. 548. 

Annotations : — Generally , Refd. Doe d. Haw v. Earles (1846), 
16 L. J. Ex. 242; Re Radford, Jones v. Radford (1918), 
62 Sol. Jo. 604. 

10014. .] — Bequest to “ my son William ” or 

‘ ‘ his children ’ ’ : — Held : the son who survived 
was absolutely entitled, & the children could only 
take by substitution, in case of the death of their 
parent. — Penley v . Penley (1850), 12 Beav. 547 ; 
50 E. R. 1170. 

10015. .] — Testator directed the application 

of the surplus income of his estate for the main- 
tenance of his children during their minority or 
apprenticeship, & the application of certain sums 
for their advancement ; &, after his youngest 
child should have attained twenty-one, he directed 
his exors. to divide any surplus in their hands, 
every three years, during his wife’s life or widow- 
hood, A, after her death or marriage, every year 
equally amongst his children, or their heirs instead 
of any one that might happen to be dead, until 
the expiration of lifty years from the time of his 
death ; & that, at the end of the said fifty years, 
his exors. should sell his remaining estate, & pay, 
discharge or divide the money for the same amongst 
his children (naming them), or any of their heirs 
in their stead, & if any of his children should die 
without lawful issue such share or shares of those 
so dying to belong to the survivors or their lawful 
heirs equally ; — Held : the ct. could not read “ or ” 
as “ and ” where the purpose was manifestly 
substitution of objects, & not succession. — Speak- 
man r. Speakman (1850), 8 Hare, 180 ; 68 E. R. 
323. 

10016. .] — Gift by testator to his wife, for 

her life, or until her second marriage, of the 
interest of his real & personal estate, which, whether 
arising from rents or public securities, was to be 
applied for the benefit of herself & children ; & if 
she married again he declared that her power & 
benefit under his will should cease ; & when 

thirty years were expired he ordered all hiir 
property, both freehold & leasehold, to be sold, & 
two-thirds to be divided amongst his children 
living at that period, or to their heirs, & one-third 
to be invested for the benefit of his wife ; &, after 
her decease, he bequeathed such third to his 
children then living & to their heirs : — Held : the 
gift at the end of thirty years was not liable to 
objection on the ground of remoteness ; there was 
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Sect. 24 . — Construction of“ and ” and 44 or ” ; Sub - | 
s ect. 2, C. & D. Sect. 25: Sub-sect . 1.] 

no substitution of the legatee created by the gift 
to the children 44 or to their heirs,” but the word 
44 or ” must be read 4 ‘ and ” ; & the children of 
testator living at the end of thirty years, who were 
also the same children as were living at the death 
of the widow, were entitled to the proceeds of the 
sale of the estate, 6c also to the intermediate rents 
after the death of the widow 6c before the expira- 
tion of the thirty years. — Lachlan v. Reynolds 
(1852), 9 Hare, 796 ; 68 E. R. 738. 

Annotation : — Distd. Wingfield v. Wingfield (1878), 9 Ch. D. 
658. 


10017 . .] — Testator gave a residuary fund to 

his brothers & sisters for life, 6c from 6c after the 
decease of the survivor to pay the principal to 
their issue who should live to attain twenty-one, 
“or” the issue of such of them as should be then 
deceased, such class of issuo, whether in the first 
or second degree, to take only, as amongst them- 
selves, the shares which their parents would have 
been entitled to if living : — Held : the children of 
the brothers 6c sisters took per stirpes , 6c the 
children of one of testator’s nephews, who died in 
testator’s lifetime, took with their uncles 6c aunts 
the share which their father would have taken if 
then living. The word 44 or ” construed 44 and.” — 
Shand v. Kidd (1854), 19 Beav. 310 ; 52 E. R. 


309. 

10018. .] — Under a devise of real & personal 

estate to the widow for life, 6c afterwards to 
testator’s four children 44 or ” their children, share 
6c share alike ; A if any of such children should die 
without leaving a child, his share was to be divided 
between 44 the survivor or survivors ” of them 44 or ” 
their children : — Held : 44 or ” could not be read 
as “and,” nor ‘'survivors” as “others,” 6c the 
effect of the gift was to substitute children for their 
parents who died in the life of the tenant for life. — 
Blundell v . Chapman (1864), 33 Beav. 018 ; 33 
L. J. Ch. 600 ; 10 L. T. 152 ; 10 Jur. N. 8. 332 ; 
12 W. R. 540 ; 55 E. R. 520. 

10019. .] — Testatrix by her will gave all her 

personal 6c also all her real property to trustees 
in trust for payment of her debts 6c legacies, 6c 
subject thereto between her live sisters, nominatim , 
6c the survivor of them, in equal shares during 
their lives 6c spinsterliood, “ 6c upon the death 
or marriage of all her sisters,” she willed that “ her 
property should be divided in equal proportions 
between her brothers 6c sisters then living or their 
heirs.” 

Testatrix had six brothers 6c six sisters. Of 
these, one brother died before testatrix was born, 
one sister died in the lifetime of testatrix, but 
before the date of the will ; two brothers 6c one 
sister died in her lifetime 6c after the date of the 
will, 6c the rest survived her, the last survivor of 
them being a sister : — Held : the word “ or ” in 
the gift in remainder could not be read “ and,” 6c 
therefore there was no intestacy. — Wingfield v. 
Wingfield (1878), 9 Ch. D. 658 ; 47 L. J. Ch. 768 ; 
39 L. T. 227 ; 26 W. R. 711. 


Annotation s: — Consd. lie Gierke, Clowes v. Clerke, [1915] 
2 Ch. 30 J . Held. Koay v. Boulton (1883), 25 Ch. I). 212 ; 
lie Webster’s Estate, Widgen v . Mello (1883), 23 Ch. D. 
737 ; Jit Whitehead, Whitehead v. Hemslcy, 11920] 1 Ch. 
298. 


10020. Turney, Turney v. Turney, 

No. 9260, ante. 


D. Alternative Condition s. 


10021. Death under specified age — Or before 
marriage.] — Barker v. Suretees (1742), 2 Stra. 
1175 ; 93 E. R. HOD. , ^ 

Annotations:- FoUd. Frammingham v. Brand (1746), 1 
Wils. 140. Apld. Wright d. Burrlll u. Kemp (1789), 3 lorm 


Hop. 470. 

10022. -.] — Residuary bequest to two 

granddaughters of testatrix, “ in trust till they 
come of age or marry, the interest to be received 
in the meantime 6c paid to them ; but if one of 
them die before marriage or of age, then to the 
survivor or her child or children ; but should they 
both die leaving no issue, then I give them power 
to leave it by will as they shall think fit.” One 
of the legatees marrted, & the other attained 
twenty-one : — Held, .* they both acquired absolute 
vested interests. — T hackeray v. IIampson (1825), 
2 Sim. & St. 214 ; 57 E. R. 327 ; sub nom Thacke- 
ray v. Dorrien, 3 L. J. O. 8. Ch. 89. 

10023. Or before marriage with consent.] — 

Legacy to be paid on marriage with consent ; & 
given over in case cf death before twenty-five or 
such marriage with consent : — Held : the legacy 
was only intended to go over in the event of death 
before twenty-five & such marriage with consent. 
Malcolm v. O’Oallaghan (1833), Coop. temp. 
Brough. 73 ; 47 E. R. 26, L. C. ; previous proceed- 
ings (1817), 2 Madd. 349. 

10024. Or marriage without consent.] — 

Testator by his will gave to each of two daughters 
the sum of £1000, as 6c when they should respec- 
tively attain the ago of twenty-five years, or be 
married with the consent of his exors. ; but in case 
either should die under the age of twenty-five 
years, or should marry without consent, he 
directed that the legacy to such one as should die 
under that age or marry without consent should, 
after such decease of them respectively, or their 
respectively marrying without consent, fall into 
the residue of his estate : — Held : the legacies 
vested respectively on the happening of either 
alternative, 6c were not contingent on the happen- 
ing of both alternatives, namely, marrying with 
consent 6c attaining twenty-five. — Thompson v. 
Teulon, Teulon v. Teitlon (1852), 22 L. J. Ch. 


243 ; 1 W. R. 07. 

10025. Or without leaving husband living at 

her death.] — Weddell v. Mundy, No. 0517, ante. 

10026. 1 Or afterwards without heirs & In- 

testate.]— Gift by will to A., to be paid to him at 
twenty-one, with a bequest over in the event of his 
dying under that age, or afterwards without 
heirs 6c intestate : — Held : an absolute interest in 
A. on his attaining twenty-one. — Cuthbert v. 
Furrier (1822), Jac. 415 ; 37 E. R. 907. 


Annotations : — Consd. Watkins v. Williams (1851), 3 Mac. 

& G. 622. Reid. Ex p. Palmer (1852), 5 Do G. & Sm. 649. 

10027. Or in life of tenant lor life.]— 

Testator bequeathed his real 6c personal estate to 
trustees, in trust to pay an annuity to his wife, & 
to raise & pay to each of his children £2,000 on 
their attaining twenty-one, 6c to accumulate the 
surplus income of the trust property during the 
life of his wife, 6c after her death to sell the pro- 
perty 6c divide the proceeds amongst his children 
on tneir attaining twenty-one ; & in case all his 
children should die in the lifetime of his wife or 
under twenty-one & without leaving issue, then, 
after his wife’s death, to sell the trust property 
& divide the proceeds amongst certain other 


PART XV 1. SECT. 24, SUB-SECT. 2. 
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10021 1. Death under specified aoe — 
Or before marriatje .] — V. devised & 
bequeathed his interest In his freehold 


& chattel property to his grand- 
son .1., but in case my said grand- 
son J. should happen to die before 
he attains the age of 21 years, or 
marries, then over : — Held : “ or ** 
should bo read " and .” — Tie Ci.Koa’s 


Estate, Exp. Evans (1862), 14 I. Ch. 
n. 70 ; 15 fr. Jur. 27.— IR. 


1002111. .1 — CANTIL 

lon’s Minors (1864), 16 I. Ch. R. 301 


308. — IR. 
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persons : — Held : that “ or ” ought to be read as 
** and,” & the children, having attained twenty- 
one, were absolutely entitled to the property, 
though their mother was living. — M ilks v. I)yeh 
( 1837), 8 Sim. 330 ; 69 E. R. 131 ; previous pro- 
ceedings (1832). 6 Sim. 435. 

Annotation ; — Folld. Bentley v. Meech (1858), 25 Beav. 197. 

10028. .1 — Bequest of residuary per- 

sonal estate in trust for testator’s wife for life, & on 
her death to pay, etc., to his son 0. on his attaining 
twenty -one. But if he should depart this life 
before the wife “ or ” before attaining twenty-one, 
then in trust for defts. Maintenance to, & a power 
to advance 0. were also given. C. attained 
twenty-one, but died in the wife’s lifetime : — Held : 
“ or ” was to be read “ and,” & that the son took 
an absolute vested interest on attaining twenty- 
one. — Bentley v. Meech (1868), 25 Beav. 197 ; 
53 E. R. 011 

Or without issue .] — See Nos. 9989- 

10005, ante. 

Sect. 25.— GIFTS OVER AFTER PRIOR 
LIMITATION. 

Sub-sect. 1. — In General. 

10029. Whether gift over takes effect — Failure of 
prior limitation.] — If a devise be made to trustees 
for years, Sc then “ to the issue male of A.” he 
having no issue at the time of the devise, & dying 
afterwards without issue during the term : “ Ac if 
A. should die without issue male, then to the issue 
male of B.” he having issue a son at the time of 
the devise, Sc expiration of the term : the devise 
to the issue of A. is void, Sc the issue of B. shall have 
the estate. — Scattkrgood v . Edge (1099), 12 
Mod. Rep. 278 ; 1 Salk. 229 ; 1 Eq. Cas. Abr. 190 ; 
88 E. R. 1320. 

Annotations : — Consd. Doo v. Brabant (1791), 3 Bro. C. C. 
393. Rcfd. Thrustout r. Peake (1716), 1 Stra. 12 ; 
Ammurst t». Litton, Litton v, Amuiurst (1729), 1 Burn. 
K. B. 217 ; Mortimer t\ Mortimer (1732), Kel. W. 26; 
Goro v. Gore (1733), Kel. W. 254 ; Hayward v. Ftilllng- 
floefc (1737), 1 Atk. 422 ; Andrews d. .Tones v. Fulham 
(1738), Andr. 263 ; Wallis v. Hodson (1740), Barn. Ch. 
272 ; Gulliver v. Wickett (1745), 1 WUs. 105 ; Gulliver v. 
Vaux (1746), 8 Do G. M. & G. 167 ; Theilusson v. Wood- 
ford (1798), 4 Vos. 227 ; Theilusson v. Woodford (1805), 
1 Bob. & P. N. It. 357 ; Phillips v. Whittled (1860), 2 L. T. 
278 ; Barnes v. Jennings (1866), L. It. 2 Eq. 448 ; L. & 
8. W. By. v. Go mm (1882), 20 Ch. D. 562; Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. Mentd. Wilkes v. 
Holmes (1752), 9 Mod. Itep. 485 ; Wynne v. Wynne 
(1840), 2 Man. & G. 8. 

10030. .] — Avelyn v. Ward, No. 

10201, post . 

10031. .] — Limitation over after a 

imitation, which never took effect, established ; 
not operating as a condition precedent. — Meadows 
v. Parry (1812), 1 Ves. & B. 124 ; 35 E. R. 49. 

Annotations:-— Apld. Beardsley v. Beynon (18C5), 12 L. T. 
698 ; Lanphier v. Buck (1805), 2 Drew. & Sm. 484 ; Re 
Blake's Trusts (1867), 16 L. T. 279 ; Moore v. Beasley 
(1875), 33 L. T. 198. Re!d. Mackinnon r. Sewell (1833), 
Coop. temp. Brough. 224 ; Challis v. Doe d. Evers (1852), 
18 Q. B. 231 ; Brockman v. Smith (1871), L. It. 6 Exch. 
291. 

1 0032. .] — When an ultimate limitation 

is to take effect on the failure of the preceding gift, 
& the language which describes the preceding 
gift happens to be not in terms applicable, then 
the meaning is clear that the gift over should take 
effect (Shadwell, V.-O.). — Lenox v. Lenox (1839), 
10 Sim. 400 ; 9L. J. Ch. 83 ; 59 E. R. 670 ; sub 
nom . Lennox v . Lennox, 4 Jur. 5. 

10033. .] — Be Sheppard’s Trust, No. 

10181, post 


10034. -.]• — As a general rule, when a 

bequest is to take effect after the failure of a prior 
gift, the total failure of the latter does not prevent 
the ulterior bequest taking effect. 

Gift to A. for life, & after her decease to her 
cliildren, Sc in case of their death before the vesting 
of their shares, in trust for her next of kin. The 
daughter never had any children : — Held : her 
next of kin were nevertheless entitled. — T ennant 
v. Heathfikld (1855), 21 Beav. 255 ; 25 L. J. Oh. 
197 ; 20 L. T. O. S. 212 ; 2 Jur. N. S. 33 ; 52 E. R. 
857. 

Annotation : -Reid. Brock v. Bradley (1864), 12 W. It. 1130. 

10035. -.] — Gift to personalty, by will 

after the death of J., to whom an annuity was given 
out of tho fund, to E. during her natural life, but 
in caso of the death of E. during the lifetime of J., 
then to M. for life ; Sc after the decease of both 
E. Sc M., then over : — Held : there was sufficient 
indication of testator’s intention to give a life 
estate to M. after tho death of E., although E. did 
not die in the lifetime of J. 

If the prior gift be by any means whatsoever 
taken out of the case . . . then the subsequent 
gift takes effect (Page Wood, V.-C.). — Re Smith’s 
Trusts (1865), L. R. 1 Eq. 79. 

Annotation : — Refd. Brookman v. Smith (1871), L. R. C 

Exch. 291. 

10036. .] — Where an estate has been 

plainly given in a will, it is not, from the use of 
subsequent words, to be treated as given upon a 
condition, if those subsequent words are capable 
of being interpreted, not as a condition imposed, 
but as a mere description of the event on which the 
gift is to come into existence. 

W. devised to his brother C. for life, Sc in default 
of O. having issue living at the time of his death 
to his next brother F. for life, Sc in default of F. 
having issue living at the time of his death, to his 
youngest brother P. in fee. Testator then de- 
scribed how C.’s cliildren should take, namely, in 
tail male, Sc went on thus ; “ Sc in case F. should 
come to the possession of the estate hereinbefore 
limited to him, Sc should die leaving issue, said 
issue to take in like maimer,” as beforo limited 
to the issue of C. F. died in the lifetime of C., 
leaving a son. C. died some years afterwards : — 
Held : the words “ should come to the possession ” 
did not constitute a condition which, not having 
happened, prevented F.’s son from taking under 
the will. Sc so created an intestacy, but he took 
under the force of the limitation created in favour 
of his father. 

This seems to me precisely to fall in with the rule 
laid down by Lord Hardwicke in Avelyn v. W ard 
No. 10201, post., where he said, ” I know no case of 
a remainder or conditional limitation over of a real 
estate, whether by way of particular estate so as 
to leave a proper remainder, or to defeat an 
absolute fee before by a conditional limitation ; 
but if the precedent limitation, by what means 
soever, is out of the case, the subsequent limitation 
takes place.” Hero the preceding limitation is 
really in this manner out of the case, Sc therefore 
now, as he says, this limitation is to take effect 
(Lord Hatherley, C.). — Edgeworth v . Edge- 
worth (1869), L. R. 4 H. L. 35 ; 17 W. R. 714, H. L. 
A nnotalion : — Apld. Re Sanfortli’s Will, [1901] W. N. 152. 

10037. .] — Testator, by his will, gave 

his residuary estate upon trust for his wife for life, 
providing she should survive him twelve months 
Sc remained unmarried, <fc he gave to his wife power 
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to dispose by will of one-half of the estate, & gave 
the other half after her decease to his sister J., or, 
in case of her predecease, to other persons ; & he 
directed that, in case of his wife dying within 
twelve months from his own decease, his whole 
estate should go to his said sister, with a gift over 
as before in case of her predecease, & he made a 
similar provision with respect to one-half of the 
estate in the event of his wife omitting to make a 
will. Testator’s wife died in his lifetime, & his 
sister J. survived him : — Held : the contingencies 
against which testator guarded, & which the ct., 
in construing the will, was bound to regard, were 
the event of his wife not being alive at the expira- 
tion of twelve months from his own decease, & 
the event of there being no testamentary dis- 
osition by her, &, in the events which had 
appened, the gift over in favour of testator’s 
sister took effect. — Davies v . Davies (1882), 47 
L. T. 40 ; 30 W. R. 918. 

Annotation: — Conad. lie Lalng, Laing t\ Morrison, [1912] 2 
Ch. 380. 

Particular condition not satisfied.] — 

See Sub-sect. 3, post . 

10038. Death of legatee before receiving 

legacy.] — Testator, by will, gave a mixed fund, 
to be equally divided between his nephews & 
nieces ; & he directed that the property which he 
left to his nephews, & nieces should on their 
decease severally be divided equally between such 
of their children as might survive them, & if either 
or any of his nephews & nieces died before him, 
or before they should have actually received what 
was to go to them, their share should be divided 
equally between their children, in default of 
children, between his nephews & nieces : — Held : 
(1) the nephews & nieces who survived testator 
took absolute interests ; (2) a gift over of a legacy, 
in case the legatee should die before the actual 
receipt of it, is bad in law, if the bequest be imme- 
diate. — Martin v. Martin (I860), L. R. 2 Eq. 404 ; 
35 L. J. Ch. 679 ; 15 L. T. 99 ; 12 Jur. N. 8. 889 ; 
14 W. R. 986. 

Annotations : -As to (2) Dbtd. Johnson v. Crook (1879), 12 
Ch. D. 039. Reid. Minors v. Battison (1876), 1 App. Cas. 
428 . Re Collison, Collieon r. Barber (1879), 12 Ch. D. 
834 ; Bubb u. Padwick (1880), 13 Ch. D. 517 ; Re Chaston, 
Chaeton r. Seago (1881), 18 Ch. D. 218 ; Re Wilkins, 
Spencer v. Duckworth (1881), 18 Ch. I). 634 ; lie Sampson, 
Sampson v. Sampson, [1896] 1 Ch. 630 ; Re Goulder, 
Goulder v. Goulder, [1905] 2 Ch. 100. 

10039. .] — Johnson v . Crook, No. 

10119, post. 

10040. .] — Bequest of proceeds of real 

<fc personal state, directed to be converted with 
power of postponement, on trust for testator’s 
three sons & daughter equally, the daughter’s 
share to be retained for her separate use for life, & 
after her decease for her children ; with a direction 
in the event of any child of testator dying before 
testator, or before the execution of all or any 
of the trusts of the will, leaving issue, to pay to the 
issue of such deceased child the share which their 
arent would have taken if living. The three sons, 
aving survived testator, were held to be absolutely 
entitled, the gift over on death before execution of 
the trusts being void for uncertainty. — Roberts v. 
Youle (1880), 49 L. J. Ch. 744. 

10041. .] — Where a legacy is absolutely 

vested it cannot be divested by a subsequent gift 


| over in the event of the legatee dying before he has 
received the legacy. A testator gave his residuary 
estate in trust for all his children who Bhould attain 
the age of twenty-one years, as tenants in common, 
but so that they should not be entitled to receive 
their respective shares until the youngest child 
attained the age of twenty-one years, unless the 
trustees of the will should in their discretion con- 
sider it proper that the shares, or any of them, 
should be paid ; & the testator directed that in 
case any child should die before the youngest 
attained the age of twenty-one years & without 
having actually received his share, then that share 
should go over to the other children : — Held : each 
child on attaining the age of twenty-one years 
acquired an indefeasibly vested interest in his share. 

This principle has been acted upon for ninety 
years . . . that when there is a gift of property 
with a gift over if the legatee dies without receiving 
it, that gift over is too vague & indefinite ; it is 
simply regarded as void, & the original gift remains 
(Malins, V.C.). — Bubb v. Rad wick (1880), 13 
Ch. D. 517 ; 49 L. J. Ch. 178 ; 42 D. T. 116 ; 28 
W. R. 382. 

Annotations : — Reid. Re Wilkins, Spencer r. Duckworth 
(1881), 18 Ch. D. 634 ; Re Chaston, Chaston v. Seagro 
(1887), 18 Ch. D. 218 ; Re Sampson, Sampson v. Sampson, 
[1896] 1 Ch. 630 ; lie Gouhler, Goulder v. Goulder, U905] 
2 Ch. 100. 

10042. .] — Re Chaston, Chaston v. 

Seaoo, No. 10263, post. 

10043. .] — Re Potts, IIooley v . Foun- 

tain, [1884] W. N. 106. 

10044. Separate gifts over on alternative con- 
tingencies — Gift over confined to appropriate con- 
tingency.] — Personalty is bequeathed to A. to go, 
if A. has children, to A.’s heirs ; & if A. dies, 
leaving a husband but no child, the interest is 
given to the husband for life, & then a class of 
legacies are given ; & if A. dies unmarried, other 
legacies are given. A. dies without having been 
married : — Held : the first class of legacies fail, & 
A.’s personal representatives arc entitled to the 
fund absolutely, subject to the second class of 
legacies. — 8 wayne v . Smith (1822), 1 Sim. & St. 
56 ; 1 L. J. O. S. Ch. 16 ; 57 E. R. 22. 

10045. When gift over takes effect — Prior gift to 
several for life — Gift over on respective deaths to 
same donee.] — Testator gave one-sixth of his 
personal estate to A. for life & afterwards to a 
charity. lie gave four separate sixths to B., C., 
D. & E. for life, with remainder to the same 
charity ; he gave the remaining sixth to F. for 
life ; & after the death of the survivor of A., B., 
C., D., E. & F., he gave the whole moneys & all 
interest thereafter to become due thereon, to the 
same charity, F. died : — Held : the charity was 
not entitled to F.’s sixth until the death of the 
survivor of the six legatees, & there was an 
intestacy as to the intermediate income.— Stevens 
v. Pyle (1860), 28 Beav. 388 ; 54 E. R. 415. 


Sub-sect. 2. — To What Time Condition 

Refers. 

A. Gifts Over on Death Simply. 

(a) In General . 

10046. General rule — Death before period of dis- 
tribution or vesting.] — Penny v. Railways Come., 
No. 10080, post. 


10038 1. Death of legatee before 

receiving legacy . ] — Re Mitchell (1918), 
42 O. L. H. 340 ; 14 O. W. N. 2.— 

CAN. 

10088 il. .] — Re Cramond 

Cole t*. Cramond, 31 N. Z. L. 11. 


1.— N.Z. 

a. Devise in trust subject to pay- 
ment of mortgage dr other debts — 
Whether gift over subject to such pay- 
ments .) — BOTSFORD V . BOTSFORI), 6 
All. 458.— CAN. 
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100461. General rule — Death before 
period of distribution or vesting. Y-~ln 
a will, where there Is a period or dis- 
tribution, a gift over on death means 
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10047. Depends on intention of testator.] — (1) A 

bequest over in case of the death of a devisee 
generally, & not expressly referable to any certain 
time or event within or before which such dying 
must occur to give effect to the remainder : — 
Held : not necessarily to refer to a dying in the 
lifetime of testator ; but will be construed as to 
give effect to such an intention on the part of 
testator as may be presumed, from the language 
of the will, to have been his object. 

(2) A bequest of personal property to A., for 
life, remainder to her three cliildren in equal shares, 
& in case of the death of either or of any of them 
the share of such so dying to go to their children, 
is a vested interest, subject to be divested if either 
of the legatees in remainder die during the life of 
the particular tenant ; & his share then becomes 
the property of his children, & not of his personal 
representatives. — H ervey v. M‘Laughlin (1815), 
1 Price, 264 ; 145 E. R. 1397. 

Annotations : — As to (2) Apld. Homo v. Plllans (1833), 2 My. 
& K. 15 ; Salisbury v. Petty (1843), 3 Hare, 86 ; Bolitho 
v. Hillvar (1865), 13 W. It. 600. Refd. Edwards v. 
Edwards (1852), 15 Beav. 357. 

10048. If he should die.”] — In order to 

advance the apparent intention of testator, the 
words, “ if he should die,” were construed, “ when 
he should die.” — S mart v. Clark (1827), 3 Russ. 
365 ; 5 L. J. O. S. Ch. ill ; 38 E. R. 613. 

Annotation : — Refd. Bar tic man v. Murchison (1831), 2 Rubs. 
Sc M. 136. 

10040. Depends on context — “ In case of death.”] 

— Whether the expression in a will, “ in case of 
death,” refers to a death in the lifetime of testatrix, 
or to a death at any time, depends upon the con- 
text. — T ilson v. Jones (1830), 1 Russ. & M. 553 ; 
39 E. R. 213. 

10050. .] — Penny v. Railways Comr., No. 

10080, post. 

( b ) Immediate Gift . 

10051. Death In lifetime of testator.] — Anon. 
(1602), 2 And. 185 ; 123 E. R. 612. 

10052. .] — A clause of survivorship between 

two legatees, if either of them should die, confined 
to a case of lapse, & did not prevent the legacies 
vesting. — K ing v . Taylor (1801), 5 Yes. 806 ; 31 
E. R. 869. 

Annotations : — Consd. Home v . Pillans (1833), 2 My. & K. 
15. Refd. Cambridge i\ Rous (1802), 8 Vos. 3 2. 

10053. — — .] — Legacy to A. or in case of his 
death to his issue, absolute in the parent. — 
Turner v. Moor (1801), 6 Yes. 557; 31 E. R. 
1193. 

Annotations : — Consd. Montagu v. Nucella (1826), 1 Rues. 
165. Refd. Galiand v. Leonard (1818), 1 Swan. 161 ; 
Homo t\ Pillans (1833), 2 My. & K. 15. 

10054. .] — Legacies to two sisters; with a 

direction in case of the death of each, reciprocally, 
to devolve to the other. That direction confined 
to the case of lapse by the death of either in the 
life of testator ; & did not prevent the vesting 
absolutely. — C ambridge v. Rous (1802), 8 Yes. 12 ; 


32 E. R. 254 ; subsequent proceedings (1858), 25 
Beav. 409. 

Annotations: — Consd. Home v. Pillans (1833), 2 My. & K. 

15. Refd. Galiand v. Leonard (1818), 1 Swan. 161 ; 

Smith v. Stewart (1851), 4 De G. & 8m. 253. Mentd. 

Easum v. Appleford (1840), 6 My. & Or. 56 ; Evans v. 

Jones (1846), 2 Coll. 616 ; Smith v. Barneby (1847), 16 

L. J. Ch. 466 ; Fisher v. Hepburn (1851), 14 Beav. 626 ; 

Kgerton v. Massey (1857), 3 C. B. N. S. 338 ; Bernard v. 

Minshull (1859), John. 276 ; King v. George (1876), 4 

Ch. D. 435 ; Travers v. Blundell (1877), 6 Ch. D. 436 ; 

Ambatielos v. Anton Jurgens Margarine WorkB, [19221 2 

K. B. 185 ; Re Whitrod, Burrows v. Base, [1926] Ch. 118. 

10055. .] — Legacy of stock in trust for the 

use, exclusive right & property of A. : but should 
she happen to die, then in that case among her 
children : another legacy of stock to A., to be paid 
her as soon as possible, or in the event of her death 
among her children : another legacy of stock to B., 
& in case of her death among her children : all 
these legacies held absolute in the respective 
mothers. — Webster v. IIale (1803), 8 Ves. 410 ; 
32 E. R. 414. 

Annotations : — Apld. Taylor v. Stainton (18561, 2 Jur. N. S. 

634. Refd. Home v. Pillans (1833), 2 My. & K. 15 ; 

Woodburno v. Woodbume (1853), 23 L. J. Ch. 336. 

1 0056. .] — Residuary bequest in trust for the 

use & benefit of A. & in case of her death to be 
equally divided between the children of B. Pay- 
ment decreed to the ex or. of A. as having taken 
the absolute interest. — Ommaney v. Bevan (1811), 
18 Yes. 291 ; 34 E. R. 327. 

Annotation : — Refd. Homo v. Pillans (1833), 2 My. & K. 15. 

10057. .j — Bequest to M. S. of £2,000 stock 

of my 4 per cent., “ &, in case of her death, the 
£2,000 stock shall then be equally divided between 
her cliildren ” : — Held : M. S. being living at the 
death of testator took absolutely ; & the words, 
“ in case of her death,” referred to her death before 
testator. — Slade v. Milner (1819), 4 Madd. 144 ; 
56 E. R. 661. 

Annotations : — Refd. Home v. Pillans (1833), 2 My. & K. 

15 ; Taylor v. Stainton (1856), 2 Jur. N. S. 634. 

1 0058. .] — Bequest to a female when & if she 

should attain twenty-one, to her sole & separate 
use ; & in case of her death, leaving cliildren, her 
share to go to her cliildren : — Held : to vest an 
absolute interest in the legatee on her attaining 
twenty -one. 

There can be no question that a bequest to any 
person, A in case of his death to another, is an 
absolute gift to the first legatee if he survives 
testator ; & this, whatever be the form of ex- 

pression, as “if he die,” “ should he happen to 
die,” “ in case death should happen to him,” & 
so forth. The event here contemplated being so 
inevitable that it cannot be deemed a contingency, 
the cts. have held, that something else must be 
intended than merely to provide for the case of 
the legatee dying at some time or other : &> have 
said, that they will rather suppose testator to have 
contemplated & provided for the case of the legatee 
dying in his own lifetime ; & so have read those 
words as if they had been, “ in case of his death 
during testator’s lifetime,” in which event alone 
they have allowed the bequest over to take effect 


death before the period of distribution. 
— Re Kerr’s Estate, [1913] 1 I. R. 
214.— IR. 

b. Gift over after death of devise 
& his wife — Devisee married several 
Hynes .] — Kruger v. Kruger, 22 S. C. 
217 ; 15 C. T. R. 316.— S. AF. 

PART XVI. SECT. 25, SUB-SECT. 2. 
A. (b). 

10051 1. Death in lifetime of testator .) 
— Dilnot v. Hinkley (1888), 14 V. L. 
K. 702.— AUS. 

10061 II. .] — By a will made in 

1857, R. t after giving all his lands, 


stock Sc cattle to his son M., bequeathed 
his farm at F. to his, testator’s, 
daughter G., “ & also the sum of 
£1,000, to be charged on my estate, 
Sc to lie out at 4 per cent, for 10 years. 
In the event of ner deoease, said sum 
to go to her children, share & share 
alike.” G. died in 1867, within 10 
years after R. : — Held the legacy of 
£1,000 was indefeasibly vested in G., 
the time of payment only being post- 
poned in case of the estate. Sc the 
words of contingency pointed to her 
death in testator’s lifetime. — Re 
Neary’s Estate (1881), 7 L. R. Ir. 
311.— IR. 


10051 iii. .] — Testator appointed 

certain heirs with a condition against 
alienation. Sc then added an alternate 
appointment ” in case they shall die.” 
These heirs survived testator. Sc sub- 
sequently on their death the alternate 
heirs claimed the property : — Held : 
on the death of testator the property 
vested in the appointed heirs, & the 
alternate appointment fell to the 
ground, as it was only intended to 
operate if the heirs first appointed died 
during testator’s lifetime. — Baumann 
v. Baumann’s Estate, 11903] T. 8. 
443.— S. AF. 
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Sect. 25 . — Gifts over after prior limitation : Sub - 
sect. 2, A. ( b ) <Sc (c), BJ\ 

(Lord Brougham, C.). — Home v. Pillans (1833), 
2 My. & K. 15 ; Coop. temp. Brough. 198 ; 4 
L. J. Cli. 2 ; 39 E. R. 850, L. O. 

Annotations : — Apld. Edwards v. Edwards (1852), 15 Boav. 
357. Goxud. Cooper v. Cooper (1855), 1 K. & J. 658 ; 
Abbott v . Middleton, Ricketts v. Carpenter (1858). 7 
H. L. Cas. 69. Apld. Clark v. Henry (1870), L. R. 11 Eq. 
222. Diitd. O’Mahoney v . Burdett (1874), L. R. 7 H. L. 
388. Oonsd. Apsey v. Apsey (1877), 36 L. T. 941. Distd. 
He Schnadhorst, Sandkuhl v. Schnadhorst, [1902] 2 Ch. 
234. Reid. Wordsworth v. Wood (1847), 1 H. L. Cas. 
129 ; Smith v. Spencer (1856), 6 De G. M. & G. 631 ; 
Randfleld v. Ranufleld (1860), 8 H. L. Cas. 225 ; Dean 
v. Handley (1865), 2 Hem. & M. 635 ; Bowers v. Bowers 
(1870), 6 Ch. App. 244 ; Re Heathcote’s Trusts (1873), 9 
Ch. App. 47, n. ; Christian v. Taylor, [1926] A. C. 773. 

10059. — Testatrix bequeathed as follows : 

“ I give the legacy of £4,000 to A., &, in case of 
his decease, I give the same legacy to his wife, &, 
at her decease, to their eldest daughter ” : — Held : 
A., having survived testatrix, was absolutely 
entitled to the legacy. — Origan v. Baines (1834), 
7 Sim. 40 ; 58 E. R. 752. 

1 0060. .1 — Residuary personal property held 

to be vested in A. & B. in equal moieties, & 
descendible in the same proportions to their 
respective children, notwithstanding words giving 
the property to the survivor “ in the event of the 
death of either ” ; the word “ death ” being held 
to refer to death in testator’s lifetime. — Clarke v. 
Lubbock (1842), 1 Y. & C. Ch. Cas. 492 ; 0 Jur. 
548 ; 02 E. R. 985. 

10061. .] — Brown v. Hoggart (1843), 1 

L. T. O. 8. 252. 

10062. .] — Construction of gifts in the follow- 

ing form : (a) to A., & if he shall die, to B. ; ( b ) to 
A., & if he shall die without children, to B. ; ( c ) to 
X. for life, with remainder to A., & if he shall die, 
to B. ; ( d ) to X. for life, with remainder to A., & 
if he shall die without leaving children, to B. 
In (a) (1) the contingency has reference to the 
death of testator ; in (b) (2) to the death of A. ; 
in ( c ) & ( d ) (3) to the death of the tenant for life. — 
Edwards v. Edwards (1852), 15 Beav. 357 ; 21 
L. J. Ch. 324 ; 19 L. T. O. S. 433 ; 16 Jur. 259 ; 
51 E. R. 576. 

Annotations: — As to (1) Reid. Milner t?. Milner (1865), 34 
Boav. 276 ; lie Mackinlay, ricrimgeour v. Mackinlay (1911), 
66 Sol. Jo. 142. As to (3) Apld. Dean v. Handley (1865), 
2 Hem. & M. 635. Overd. Ingram v. Soutten (1874), 
L. It. 7 H. L. 408 ; O’Mahoney v. Burdett (1874), L. it. 
7. H. L. 388. Consd. Olivant v. Wright (1875). 1 Ch. D. 
346 ; Christian v. Taylor, [1926] A. C. 773. Reid. Abbott 
v. Middleton, Ricketts v. Carpenter (1858), 7 H. L. Cas. 
68 ; Milner v. Milner (1865), 34 Beav. 276 ; lie Bradford, 
Holmes v. Crompton &. Evans’ Union Bank, [1916] 2 Ch. 
536. Generally , Reid. Brotherton v. Bury (1853), 22 
L. T. O. S. 140 ; Gosling v. Towifshend (1853), 17 Beav. 
245 ; Johnson v. Cope (1853), 2 W. K, 90 ; lie Allen’s 
Estate (1855), 3 Drow. 380 ; Carver v. Burgess (1855), 24 
L. J. Ch. 401 ; Re Anstioe (1856), 23 Beav. 135 ; Hodgson 
v. Smithson (1856), 21 Beav. 354 ; Johnston v. Antrobus 
(1856), 21 Beav. 556 ; Hagger v. Payne (1857), 23 Beav. 
474 ; Beckton v. Barton (1859), 27 Beav. 99 ; Randfleld 
v. Randfleld (1860), 8 H. L. Cas. 225 ; Sanders v. Ashford 
(1860), 28 Beav. 609 ; Slaney v. Slaney (1864), 33 Boav. 
631 ; Bolitho v. Hlilyar (1865), 13 W. It. 600 ; Re Green’s 
Trusts (1869), 17 W. R. 1081 ; Bowers v. Bowers (1870), 

5 Ch. App. 214 ; Clark v. Henry (1870), L. Jt. 11 Eq. 222 ; 
Re Hill’s Trusts (1871), L. It. 12 Eq. 302 ; Re Parry & 
Daggs (1885), 31 Ch. D. 130 ; Lewin v. Killey (1888), 
59 L. T. 675 ; lie Schnadhorst, Sandkuhl v. Schnadhorst, 
[1902] 2 Ch. 234 ; Re Poultney, Poultney v. Poultney, 
[1912} 1 Ch. 245. Mentd. lie Williams’ S. E. (1872), 20 
W. R. 967. 

10063. .] — Where a bequest is simply to A. 

& in case of his death, or if he die, to B., A. sur- 
viving, testator takes absolutely. The time of 
dying is referred, of necessity, to the lifetime of 
testator, otherwise, as A. must die at some time, 
the bequest would be cut down to an interest for 
life (Lord Campbell., O.J.). — Gee v . Manchester 
Corpn. (1852), 17 Q. B. 737 ; 21 L. J. Q. B. 242 ; 


18 L. T. O. S. 230 ; 10 Jur. 758 ; 117 E. It. 1404 ; 
previous proceedings (1850), 19 L. J. Ch. 151. 

Annotations : — Distd. Gosling v. Townshend (1853), 17 

Beav. 245. Apld. Bowers v. Bowers (1869), L. R. 8 Eq. 

283 ; Apsey v. Apsey (1877), 36 L. T. 941 ; Re Brailsfora, 

Holmes r. Crompton & Evans* Union Bank, [1916] 2 Ch. 

536. Retd. Cooper v. Cooper (1855), 1 K. & J. 658. 

10064. .] — In a bequest of £1,000 to certain 

persons for life, &, after their decease, of £400, part 
thereof, to A. & B., part & part alike, viz., £200 
to A. & £200 to B., for the trouble they might 
have in the execution of the will, “ but in case of 
either of their death,” to the survivor, & in case 
of both their deaths, to the heirs, exors. So adminis- 
trators of such survivor £200 only.” The words 
“ in case of death ” were held to refer to death in 
the lifetime of the tenant for life of the £1,000. 

The rule which generally refers the words ” in 
case of death ” to death in the lifetime of testator 
is certainly not inflexible. When the bequest is 
immediate & direct, & no life interest is given, 
there is but one period to which it can be referred, 
death before testator : but where there is an 
intervening life interest the words may have 
reference to the time of the termination of that 
interest (Page Wood, V.-C.). — Green v. Barrow 
(1853), 10 Hare, 459 ; 21 L. T. O. S. 33 ; 1 W. R. 
197 ; 68 E. R. 1007. 

10065. .] — Testator gave certain gifts to 

different persons, including some express estates 
for life. He then gave certain leaseholds to his 
daughter M., a married woman, for her own proper 
& absolute use & benefit ; & afterwards provided, 
that in case she should die, the premises should go 
& be for the solo use & benefit of her children 
living at her decease. Testator appointed M. 
his sole extrix. M. survived : — Held: the subse- 
quent gift for the benefit of her children was only 
substitutionary, to prevent a lapse in case of her 
decease before testator ; & as she survived 

testator, it did not cut down the absolute interest 
given to her in the first instance ; «fc the property 
was therefore hold to belong to her husband, & 
to pass to his assignees in bkpey. — Taylor t\ 
Stainton (1856), 2 Jur. N. S. 634 ; 4 W. R. 588. 

10066. .] — Another rule is that if testator 

gives to a certain person with words expressly or 
necessarily giving the fee & then says, in case of 
the death of that person, without issue, the ct. 
will refer the period of death to the contingency 
of its happening before that of testator 
(Kindersley, V.-C.). — Rogers v. Waterhouse 
(1858), 4 Drew. 329 ; 6 W. R. 823 ; 62 E. R. 127. 

10067. .] — Bequest of a legacy to pltf. for 

her sole use & benefit ; “ &, in the event of her 

death, then ” bequest thereof to her youngest 
surviving son : — Held : the event contemplated 
was a death in testator’s lifetime ; & pltf.* having 
survived him, was entitled absolutely. — S chenk v . 
Agnew (1858), 4 K. & J. 405 ; 70 E. R. 169. 

10068. .] — Testator left legacies to three 

persons, & if any of them died their share was to 
go to the others. One of the legatees & testator 
died at the same instant ; — Held : “ death ” must, 
according to the ordinary rule, mean death in 
testator’s lifetime, & the legacy of the legatee so 
dying became part of the residue. — Elliott v. 
Smith (1882), 22 Oh. D. 236 ; 48 L. T. 27 ; sub 
nom. Re Elliott, Elliott v . Smith, 62 L. J. Ch. 
222 ; 31 W. R. 336. 

10069. .] — A bequest of residue to legatees, 

with a subsequent gift over to their children in 
case of death : — Held : death meant death in the 
lifetime of testatrix, & the legatees, having sur- 
vived her, were absolutely entitled to the residue. 
— Re Reeves, Edwards v . Reeves-Hughes 
(1907), 51 Sol. Jo. 325. 
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10070. When construed to mean death at any 
time.] — Bequest to the use Sc behoof of A. ; Sc in 
case of her decease to the use Sc behoof of her 
children share Sc share alike : — Held : a life 
interest only in A. ; the capital to her children 
after her decease. — D ouglas (Lord) v. Ohalmer 
( 1795), 2 Ves. 601 ; 30 E. R. 745, L. C. 

Annotations: — Distd. Turner v. Moor (1801), 6 Ves. 557. 
Conid. King v. Taylor (1801), 5 Ves. 800 ; Cambridge v. 
Kous (1802). 8 Ves. 12. N.F. Webster v. Hale (1803), 8 
Ves. 410. Dbtd. Home v. Pillans (1833), 2 My. k K. 15. 
Consd. Taylor v. Stainton (1850), 2 Jur. N. S. 034. Distd. 
Schenk v. Agnew (1858), 4 K. & J. 405. Refd. Montagu 
v. Nuoella (1826), 1 Russ. 165 ; Davenport v. Bishopp 
(1843), 2 Y. & C. Ch. Cas. 451. 

10071. -.] — Estates devised in trust to sell, 

Sc the produce together with the personal estate, 
the trustees were directed to pay and divide unto 
Sc between testator’s son, J. A. Sc his daughter, 
A. 8., wife of B. 8., in equal moieties, share Sc 
share alike, the share of the daughter to be for her 
sole use ; & in case of the death of either of them, 
leaving any child or children, to stand possessed 
of the moiety so given to J. A. & A. 8. to & for 
the use Sc benefit of such child Sc children when 
they should attain twenty-one, equally to be 
divided between them, if more than one ; Sc if 
only one, etc. ; Sc until they attain twenty-one, the 
money to be invested in the funds, & interest 
applied for maintenance ; & if either J. A. Sc A. 8. 
should die without issue, the survivor to take : — 
Held : J. A. Sc A. 8. were only tenants for life of 
the property, with such limitations over as in the 
will mentioned. — Farthing v . Allen (1816), 2 
Madd. 310; 56 E. K. 349; sub now. Allen v. 
Farthing, cited in 2 Jarman on Wills, 0th ed., at 

p. 2160. 

Annotations : — Dbtd. Clark r. Henry (1870), L. R. 11 Eq. 
222. Refd. Edwards v. Edwards (1852), 15 Beav. 357 ; 
Gosling v . Townshend (1853), 17 Beav. 245 ; Re Allen’s 
Estate (1855), 3 Drew. 380 ; Bowers v. Bowers (1870), 5 
Ch. App. 244 ; O’Mahoncy v. Burdett (1871), L. It. 7 
H. L. 388. 

10072. Effect of codicil.] — He Adam’s 

Trusts, No. 10858, post. 

(c) Gift Following Life Interest . 

10073. Death In lifetime of tenant for life.] — 

ITervey v. M‘Laughlin, No. 10047, ante. 

10074. .] — The words “ in case of the death,” 

construed to refer to death in the life of the 
tenant for life. 

Bequest of personal estate being in trust, to 
ay the interest to M., testator’s widow, during 
er life, Sc on her death “ to pay Sc divide the 
trust-moneys unto Sc equally between his daughters 
II. & A., for their own use Sc benefit absolutely, Sc 
in case of the death of them II. & A., or either of 
them, leaving a child or children living,” to apply 
the interest for the maintenance of the children 
till twenty-one, then to divide the trust money 
among them, expressing that testator’s intention 
was, that the children of his daughters should be 
entitled to the same shares to which their mother 
would be entitled if then living, with an ultimate 
trust in case of the death of II. & A., without 
leaving issue living at their respective death, or 
of all their children dying minors ; on surviving 
the tenant for life, H. Sc A. become entitled to the 
absolute interest. — G alland v . Leonard (1818), 
1 Swan. 161 ; 1 Wils. Ch. 129 ; 36 E. R. 339. 

Annotations: — Apld. Home v. Pillans (1833), Coop. temp. 

§ rough. 198 : Edwards v. Edwards (1852), 15 Beav. 357. 
mid. O'Mahoney v. Burdett (1874), L. R. 7 H. L. 388. 


Reid. Wkittell v. Dudln (1820), 2 Jac. & W. 279 ; Dean v. 

Handley (1865), 2 Hem. & M. 635. 

10075. .] — Edwards v. Edwards, No. 

10062, ante. 

10076. .] — Green v. Barrow, No. 10064, 

ante . 

10077. — — .] — Testator gave personal estate to 
his wife for life, Sc after her death to M., or in case 
of her death to be equally divided between “ her 
children living.” M. died in testator’s lifetime, 
leaving one child, who survived testator, but died 
in the lifetime of the tenant for life : — Held : the 
child of M. took a vested interest. — Hodgson v . 
Smithson (1856), 8 De G. M. Sc G. 604 ; 26 L. J. Ch. 
110; 28 L. T. O. S. 73; 2 Jur. N. S. 1199; 5 
W. R. 3 ; 44 E. R. 523, L. JJ. 

10078. .] — Testator bequeathed stock to his 

aunt for life, &, after her death, to his father, ‘ ‘ 
in case of his death, then to devolve on his brothers 
Sc sisters or their representatives.” The father Sc 
two brothers predeceased the aunt ; — Held : the 
“ death ” of the father meant death in the life of 
the tenant for life ; the brothers Sc sisters who 
survived the aunt, Sc the representatives of those 
who predeceased her, were entitled to the stock. — 
Re Henderson (1860), 28 Beav. 656; 54 E. R. 
51 9. 

Annotation : — Refd. Stockdale r. Nicholson (18C7), L. R. 4 

Eq. 359. 

10079. .] — Gift by will to A. for life, Sc after 

his death to B. Sc C., or their children in case of 
their decease. B. died living the tenant for life, 
leaving children Sc having made a will : — Held : 
he took a vested interest in the property, liable to 
be divested in case of his death in the lifetime of 
the tenant for life leaving children. Sc his will did 
not operate upon it. — Bolitho v. Hilly ar (1865), 
34 Beav. 180 ; 11 Jur. N. S. 556 ; 13 W. R. 600 ; 
55 E. R. 003. 

10080. .] — (1) Where there is a devise to 

live persons nominaiim , or to such of them as 
should be living at the death of testator’s widow 
& attain twenty-one : — Held : all the devisees 
take vested interests in fee subject to be vested 
as regards each devisee dying in the lifetime of the 
widow in favour of those, if any, who survive her 
& attain twenty-one. 

(2) But where later clauses gave to each devisee 
a specifically described portion of the land devised 
for life in the event of all the devisees surviving 
the widow, Sc declared that “ in case of the death 
of any of the before-mentioned persons he gave 
Sc devised the share to which he would have been 
entitled ” to his heir : — Held : the effect of this 
declaration was to alter the original devise. Sc to 
give the share of a devisee dying in the widow’s 
lifetime to his heir, Sc not to the surviving devisees. 

(3) The event of death being inevitable, a gift 
to one person in the event of the death of another 
is only treated as a gift in remainder where the 
first taker takes for life only. A gift over of 
property given to a person absolutely in the event 
of his death is always construed as a gift over in 
the event of his death before tho period of distribu- 
tion or vesting unless some other period is indicated 
by the context (Lord Lindley). — Penny v. 
Railways Comb., [1900] A. C. 628 ; 69 L. J. P. C. 
113 ; 83 L. T. 182, P. 0. 

B. Gifts Over on Death Leaving Issue . 

10081. General rule — Death at any time.] — 

Farthing v. Allen (1816), 2 Madd. 310 ; 56 E. R. 


PART XVI. SECT. 26, SUB-SECT. 2. 

— B. 

10081 1. General ride — Death at any 
time .] — Where there is a gift over in 


the event of death leaving Issue, death 
means death at any time. — Re Stuckey, 
Executor, Trustee & Agency Co. of 
South Australia, Ltd. v. Stuckey, 


{1915] S. A. L. R. 190. — AUS. 

o. Death before attaining vested 
interest .] — Reid v. Wishart, 16 N. Z. 
L. R. 218.— N.Z. 
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Wills. 


Sect. 25 . — Gifts over after prior limitation : 
sec t 2, B . C.] 

349 ; sub nom. Allen v. Farthing, cited in 2 
Jarman on Wills, 6th ed., at p. 2160. 

Annotations : — Consd. Edwards v. Edwards ( 1852), 15 Beav. 

357 ; O'Mahoney v. Burdett (1874), L. R. 7 H. L. 388. 

Reid. Gosling v . Townshend (1853), 17 Beav. 245 ; lie 

Allen’s Estate (1855), 3 Drew. 380 ; Johnston v. Antrobns 

(1856), 21 Beav. 556 ; Bowers v. Bowers (1870), 5 Ch. App. 

244 ; Clark v. Henry (1870), L. B. 11 Eq. 222. 

10082. ,] — Testatrix bequeathed a 

legacy to A., his exors., etc., “ but in case he 
should die leaving lawful issue,” she bequeathed 
it to A.’s children. A. survived testatrix : — Held : 
A. took a life interest only. — Johnston v. Antro- 
bus (1856), 21 Beav. 556 ; 52 E. R. 974. 

10083. .1 — Immediate gift to four resi- 

duary legatees & devisees in equal shares, “ with 
benefit of survivorship ” in case any of them 
should die without issue ; & in case any of them 
should die leaving children, then the share, 
whether original or accruing, of each so dying to 
go to such children ; — Held : the clause of 
survivorship, So the limitation over to children of 
the legatees, were not confined to the lifetime of 
testator, So intended merely to guard against 
lapse, So the residuary legatees did not upon sur- 
viving testator at once acquire absolute in- 
defeasible interests in their shares. — Bowers v. 
Bowers (1870), 5 Ch. App. 244 ; 39 L. J. Ch. 351 ; 
23 L. T. 35 ; 18 W. R. 301, L. C. & L. J. 

Annotations : — Distd. Clarke v. Henry (1870), L. R. 11 Eq. 

222 ; lie Hill’s Trusts (1871), L. K. 12 Eq. 302. Conscl. 

Be Heathcote’s Trusts (1873), 9 Ch. App. 47, n. Distd. 

Apsey v. Apsey (1877), 36 L. T. 941. Apld. Be Schnad* 

horst, SandKull t>. Schnadhurst, 11901] 2 Ch. 338. Refd. 

Be Braiisford, Holmes v. Crompton & Evans’ Union Bank 

(1916), 85 L. J. Ch. 709. 

10084. .] — In a gift to a class with a 

gift over of the shares of any members of it who 
die “ leaving issue,” the members of the class take 
vested indefeasible interests only if So when they 
die leaving issue, unless there be some context 
limiting & defining the natural & proper meaning 
of the words, which is, death at any time. — 
Be Schnadhorst, Sandicuhl v. Schnadhorst, 
LI 902] 2 Ch. 234 ; 71 L. J. Ch. 454 ; 86 L. T. 426 ; 
50 W. R. 485 ; 46 Sol. Jo. 431. C. A. 

10085. When construed to mean death In lifetime 
of tenant for life.] — Galland v. Leonard, No. 
10074. ante. 

10086. .] — The words, if ‘‘A. shall happen 

to die, leaving a child or children,” construed to 
mean, upon the effect of the whole will, the death 
of A. before testator’s widow. Testator gave the 
residue of his estate upon trust, to pay the interest 
to his widow during her life for her separate use, 
&, after her decease, to pay the principal to C. for 
her own use, & to be at her own disposal ; but if 
C. should happen to die, leaving any child living 
at her decease, then to such child or children ; So 
if she should happen to die, without any cliild 
living at her decease, then to D. & E. ; but if 
either of them should die, before they should 
become entitled to receive the fund, then he gave 
the whole to the survivor ; So if they should both 
die in the lifetime of his widow, then he gave the 
whole to his wife absolutely ; C., having survived 
the widow, was entitled to the residue absolutely. — 
Da Costa v . Keir (1827), 3 Russ. 360 ; 5 L. J. 
O. 8. Ch. 161 ; 38 E. R. 611. 

Annotations : — Apld. Edwards v. Edwards (1852), 15 Beav. 

357. Co&sd. Cooper v. Cooper (1855), 1 K. So J. 658. 

Expld. O’Mahoney v. Burdett (1874). L. R. 7 H. L. 388. 

Reid. Be Luddy, Beard v. Morton (1883), 25 Ch. D. 394 ; 

Be Schnadhorst, Sandkubl v . Schnadhorst, [19021 2 Ch. 

234 ; Christian t?. Taylor, [1926] A. C. 773. 

10087. .] — Testator, after directing the 

interest of a sum of stock to be paid to his widow 
for her life, So after her death to be applied towards 


the bringing up of his three children, until they 
Attained twenty-one years, proceeded : “ So upon 
their severally attaining twenty-one years, after 
the decease of my wife, to pay, transmit, So divide 
the principal sum unto So amongst my three 
children in equal shares ; So in case all my three 
children should die without leaving lawful issue 
in the lifetime of my wife, then I give & bequeath 
the same unto my wife absolutely ; So if either of 
my sons shall depart this life leaving lawful issue, 
such issue shall have So be entitled to such share 
as their respective parents would have had or be 
entitled to.” T., a son of testator, died in the 
lifetime of testator’s widow, having attained 
twenty-one So leaving lawful issue : — Held : the 
gift over to the issue of T. had taken effect, So had 
not acquired an absolute vested interest so as to 
pass to his administrator. — Rowell v . Saggers 
(1853), 1 W. R. 517. 

10088. .] — Groome v . Dell (1863), 3 New 

Rep. 26. 

10089. .] — Devise to A. for life, with re- 

mainder to B. in fee ; but if B. should die, leaving 
issue, then to his children. B. survived A. & 
died, leaving children ; — Held : the gift to his 
children did not take effect. — S laney v. Slaney 
( 1864), 33 Beav. 631 ; 55 E. R. 513. 

Annotation : — Dbtd. Re Heathcote’s Trusts (1873), 9 Ch. App. 

47,11. (See 9 Ch. App. 45.) 

10090. -.] — Testator gave a sum of stock to 

trustees, upon trust to pay the dividends to his 
wife during her life or widowhood ; but Bhould 
she marry again, he directed that the dividends 
should “ cease,” So fall into his residue. After- 
wards, “ as to the rest, residue, So remainder ” 
of his estate So effects, he gave <fc disposed thereof 
to his four sons, naming them, " with benefit of 
survivorship, unless they shall die leaving issue ; 
& then my meaning is, that the property shall go 
t-o his or their issue, So to be paid to them at their 
respectively attaining the age of twenty-one 
years”: — Held: the disposition of the sum of 
stock after the death of the tenant for life was 
reversionary, So not like that of the rest of the 
residue, immediate : & the proviso, “ with benefit 
of survivorship,” followed by the condition, 
” unless they shall die leaving issue,” must be 
referred as to the same sum of stock to survivor- 
ship So death leaving issue in the lifetime of the 
tenant for life, So not generally ; So hence the sons 
who survived the tenant for life took absolute 
interests, though they had issue living . — Re 
Hill’s Trusts (1871), L. R. 12 Eq. 302 ; 40 
L. J. Ch. 594 ; 24 L. T. 494 ; 19 W. li. 740. 

Annotation : — Reid. Be Hoathcoto’s Trusts (1873), 9 Ch. App. 

47, n. 

10091. — By his will made in 1873, testator 

gave real estate on trusts for the benefit of his wife 
So his son S. during the life or widowhood of the 
wife, So from So after her death or second marriage 
he devised the property to 8., his heirs & assigns. 
In case of the death of S. without leaving lawful 
issue him surviving, So in case of his death leaving 
lawful issue him surviving, testator gave the pro- 
perty over to other persons. Testator died in 
1877, So his widow died in 1901. 8. was living : — 

Held : the words of limitation in the gift to 8. 
when coupled with the alternative gifts over in 
every event were sufficient to exclude the primd 
facie rule laid down in O' Mahoney v. Burdett , 
No. 9692, ante , So the operation of the gift over must 
be restricted to the life or widowhood of testator’s 
wife . — Re Brailsford, Holmes v. Crompton So 
Evans* Union Bank, [1916] 2 Ch. 536 ; 85 L. J. Ch. 
709 ; 115 L. T. 343. 

Annotation : — Refd. Christian v . Taylor, [19261 A. C. 773. 
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10092. When construed to mean death before 
period of distribution.]— Testator devised his real 
estates to trustees, in trust to convey them to his 
children, as tenants in common, on their attaining 
twenty-one ; Sc in case of the death of any of them 
without issue under that age or before they should 
acquire vested interests therein, he directed the 
trustees to convey the shares of those so dying to the 
survivors of them Sc their heirs, in equal shares ; but 
in case any of his children should die at any time 
either before or after him having issue, then he 
directed the trustees to convey the shares of those 
so dying to the issue whom they should have, in 
equal shares, Sc to their respective heirs on their 
attaining twenty-one. Testator had several chil- 
dren, all of whom attained twenty-one : — Held : 
their shares of his estates became absolutely 
vested in them in fee on their attaining twenty - 
one. W he able v. Withers (1849), 10 Sim. 505 ; 
18 L. J. Ch. 150 ; 00 E. R. 970. 

Annotation AM. lit Luddy, Hoard v. Morton (1883), 25 

C/ht JJi 3J4, 


10093. .] — Testator gave his real personal 

estate to trustees upon trust out of the income to 
pay an annuity of £500 a year to his widow for 
life, or for so long as she should continue his widow, 
for the maintenance of herself Sc his children, Sc 
to invest the surplus ; Sc after her death or 
marriage again upon trust to apply such annual 
income for the maintenance Sc advancement of 
such of his children as should be under twenty- 
one ; Sc when the youngest of his children should 
attain the said age, then upon trust to distribute 
all his property equally between his children, 
except so much as would secure to his wife, if she 
should be then alive Sc married again, an annuity 
of £100 a year for life ; Sc in case of the death 
of any of his children, leaving lawful issue, testator 
directed that the share of such child or children 
should go to his or her children :—Held : that the 
share of each child became vested on attaining 
twenty-one ; no division was to be made until the 
youngest child attained twenty-one, or during the 
life or widowhood of testator’s wife ; Sc the share 
of any child dying Sc leaving issue was given 
over to the children of such deceased child, on 
the death of a child before the period of dis- 
tribution.— Beckton v. Barton (1859), 27 Beav. 
99 ; 28 L. J. Ch. 073 ; 33 L. T. O. S. 231 ; 5 Jur. 
N. S. 349 ; 54 E. R. 39. 

10094. When construed to mean death in lifetime 
of testator.]— Gee v . Manchester Corpn., No. 
10003, ante . 

10095. .] — Devise Sc bequest of real Sc 

personal estate to trustees upon trust to sell, Sc 
pay, apply, Sc divide the moneys to arise by such 
sale into three equal parts, as to one, unto A. ; as 
to another, to B. ; & as to the third to C., a 
daughter, for her separate use, &, from Sc after her 
decease, leaving lawful issue her surviving, upon 
trust to accumulate the same, Sc to be paid to such 
issue at twenty-one : proviso, 4 ‘ that in case any 
of my said children or grandchildren shall happen 
to die without leaving lawful issue, then I direct 
mat the share of him, her, or them so dying, of 
& in the interest, rents, Sc annual income arising 
from the sale of my said real Sc personal estate, 
or otherwise, shall go to the survivors of them my 
said children Sc grandchildren, as the case may be, 

ik 6 ^’ or ^ er ^eirs, exors., or administrators, 
absolutely Sc for ever : provided also, that if any 
of my said children or grandchildren shall happen 
to die leaving lawful issue him, her, or them sur- 
viving, then the share or shares of him, her, or 
them so dying, of Sc in the said rents, interest, Sc 
moneys arising from the sale of, etc., shall go to Sc 


be equally divided amongst such issue as they 
severally Sc respectively attain to the age of twenty- 
one years, who are to take per stirpes , Sc equally 
amongst them, if more than one, Sc if but one, then 
such one to take the share his, her, or their parents 
would have taken if living ” : — Held : the sons 
took life interests only. 

The words “ in case any of my said children or 
grandchildren shall happen to die without leaving 
lawful issue,” held to mean “ shall happen to die 
in my lifetime, or after my decease, without leaving 
lawful issue.” 

The words ‘ ‘ if any of my said children or grand- 
children shall happen to die leaving lawful issue 
him, her, or them surviving,” held to mean 
“ shall happen to die in my lifetime, or after my 
decease, leaving lawful issue him, her, or them 
surviving.” 

Where there is a period of distribution fixed, Sc 
a testator speaks of a death previous to that time, 
it must always be as a contingency of death prior 
to that period of distribution. 

If a legacy be given to A., Sc if he die without 
leaving issue, then to B., that period must refer 
to the whole life of the legatee. — Gosling v, 
Townsend (1853), 22 L. T. O. S. 125 ; 2 W. R. 
23, L. 0. Sc L. JJ. 

Annotations : — Distd. Ware v. Watson (1855), 7 De G. M. & 

G. 248. Held, lie Allen’s Estate (1855), 3 Drew. 380 ; 

Bowers v. Bowers (1870), 6 Ch. App. 244 ; Ingram v. 

Soutton (1874), L. It. 7 H. L. 408 ; Apsoy v. Apsey (1877), 

36 L. T. 941 ; lie Brailstord, Holmes v. Crompton & 

Evans' Union Bank, [1916J 2 Ch. 536. 

10096. .] — Testator gave his property, sub- 

ject to a life estate, to his nephews Sc nieces, with 
a gift over in the event of the death of any of them 
leaving issue before the distribution of his estate. 
One of the nephews died in testator’s lifetime, 
leaving issue : — Held : the gift over took effect. — 
Taylor v. Sparrow (1800), 15 L. T. 150; 12 
Jur. N. S. 593 ; 14 W. R. 881, L. JJ. 

10097. .] — Testator directed that in case of 

the decease of any member of a class of legatees 
leaving a family, then such share as the parent 
would have taken should be divided amongst the 
children : — Held : decease meant decease in 
testator’s lifetime. — Be Hayward, Creery v, 
Lingwood (1882), 19 Ch. D. 470 ; 51 L. J. Ch. 513 ; 
45 L. T. 790 ; 30 W. R. 315. 

10098. .] — Testatrix gave all her real Sc 

personal estate to trustees in trust to pay all her 
debts, etc., Sc certain annuities, Sc then as to the 
residue of her estate directed them to convey, 
assign, or otherwise assure the same unto Sc 
to the use of her son, his heirs, exors., etc., 
absolutely ; Sc if her son should marry, Sc should 
die leaving children who should live to attain 
the age of twenty-one years, the trustees were to 
convey, etc., the residue to such children equally, 
as tenants in common absolutely, but if her son 
should die in her lifetime without leaving children 
or a child surviving, then the trustees were to con- 
vey, etc., the residue to the persons named for 
their absolute use Sc benefit. The son married 
after the date of the will in the lifetime of testatrix, 
survived testatrix, Sc had children living : — Held : 
death leaving children meant death in the lifetime 
of testatrix, Sc that not having happened, the son 
became, subject to the payment of debts Sc 
annuities, entitled absolutely to the residue. — Re 
Luddy, Peard v. Morton (1883), 25 Ch. D. 394 ; 
53 L. J. Ch. 21 ; 49 L. T. 700 ; 32 W. R. 272. 

Annotation : — Reid. Luddy’s Trustee r. Peard (1886), 55 

L. T. 137. 

C . Gi fts Over on Death Without Issue, 

See Sect. 23, sub-sect. 2, post. 



11(56 


Wills. 


Sect . 25. — -Gifts over after prior limitation : 
sect. 2, D. t E . dfr F.] 

F. (ri/te Oner on Death Unmarried. 

10099. General rule — Death at any time.]— 
Testator, after giving a life interest in all his 
property to his wife, directed that at the death of 
his wife all his property should be sold, Sc divided 
equally between his five children, two sons & three 
daughters ; & that his exors. should, upon dividing 
the whole of his property, immediately lay out the 
whole of the moneys that would belong to his three 
daughters, as their shares of the property, in the 
Consols, neither of his daughters to have power to 
receive more than the dividends due upon their 
respective shares ; “ but in case of the marriage 
of all or either of his daughters, the child or 
children of either of them that should outlive 
their mother or mothers should have his, her or 
their mothers’ share ; Sc in case of the death of 
one or more of his aforesaid children that might 
die unmarried, his, her, or their shares Sc share 
should be equally divided among the survivors 
of his aforesaid children or their children.” 
Testator’s widow died in 1838, Sc one of the 
daughters died in 1849, without having been 
married : — Held : the period for division as to the 
daughters* shares was not the death of the tenant 
for life, but the deaths of the daughters ; Sc the 
gift over upon dying unmarried was not to be 
restricted to dying unmarried in the lifetime of the 
tenant for life. — Re Walker’s Trust, Ex p. 
Piper (1852), 19 L. T. O. S. 130 ; 16 Jur. 702, L. C. 

10100. When construed to mean death before 
period of distribution.] — Legacy of £300, to E., 
to be paid at twenty-one or marriage, but if she 
died before, then to the younger children of F. E. 
having died unmarried under twenty-one : — Held : 
to vest in such of the younger children as were 
living at that time. — Ellison v. Airey (1748), 1 

Ves. Sen. Ill ; 27 E. R. 924, L. C. 

Annotations: — Apld. Baldwin v. Karver (1775), 1 Cowp. 
309 ; Congreve v. Congreve (1781), 1 Bro. C. C. 530 ; 
Pierson e. Garnet (1786), 2 Bro. C. C. 38 ; Ayton v. 
Ayton (1787), 1 Cox, Eq. Cas. 327 ; Jee v. Audlcy (1787), 
1 Cox, Eq. Cas. 324. Confld. Hill v. Chapman (1791), 3 
Bro. C. C. 391. Apld. Boutledge v. JDorril (1794), 2 Ves. 
357. Reid. Leake v. Robinson (1817), 2 Mer. 363 ; Stone 
t\ Harrison (1846), 2 Coll. 715. 

10101. .] — Testator bequeathed all he should 

die possessed of to be equally divided between his 
two sisters, to be invested in their names as they 
should direct ; one sister, who was then over 
twenty-five years of age, to have the immediate 
control of her share, Sc the other sister upon attain- 
ing twenty-live years, until which time it was to 
be held in trust for her ; Sc in case of the death of 
either of his sisters before him, or before marrying 
Sc having children, the whole of the property to 
go to the survivor. The elder sister married Sc had 
children : — Held : the gift over to the surviving 
sister, on the contingency of the death of the other 
before marrying Sc having children, was referable 
to such death occurring before she should attain 
the age of twenty-five years ; Sc the younger 
sister on attaining twenty -five, though still un- 
married, became absolutely entitled to a moiety 
of the property. — C lark v. Henry (1871), 6 Ch. 
App.588; 40 L. J. Ch. 377 ; 39 W. R. 706, C. A. 

Annotations: — Apld. lie Dowling’s Trusts (1872), L. 11. 14 
Eq. 463. ConSd- Apsey v. Apsey (1877), 36 L. T. 911. 
Reid. Carter v. Smith (1871), 25 L. T. 565; Bubb r. 
Pad wick (1880), 13 Ch. D. 517. 


E. Gifts Over on Death before Vesting . 

10102. General rule— M Vested *’ construed in 
technical sense.] — Testatrix directed that her 
trustees should stand possessed of the residue of 
her estate in trust as to one moiety, & the dividends 
thereof, to pay same to her daughter A. for life, 
& then upon trust as to the moiety Sc the dividends 
Sc accumulations thereof until it should be payable 
Sc distributable, to pay same to the children of A. 
who should survive her, at twenty-one, with benefit 
of accruer Sc survivorship ; & she gave the other 
moiety in similar terms to her daughter B. ; & in 
case, at the decease of either of her daughters, 
there should be ‘no children of such daughter who 
should have lived to attain a vested interest under 
the trusts of the will, then the moiety of such 
daughter so dying Sc the dividends Sc accumula- 
tions thereof, to be held upon trust for the other 
daughter for life, Sc her children afterwards ; Sc 
if upon the death of the survivor of the two 
daughters there should be no child or children of 
either who should have lived to attain a vested 
interest under the trusts in the two moieties, then 
the entirety of the two moieties Sc the dividends Sc 
accumulations thereof to be held in trust for 
testatrix’s six nephews Sc nieces on attaining 
twenty-one. The daughter A. died before testa- 
trix, Sc she then made a codicil directing that her 
moiety should go to B. in the same manner as 
it would have gone to A. if she had lived ; Sc she 
gave an annuity for the maintenance of the only 
daughter of A. until she should attain twenty-one. 
B. died, leaving six children, infants : — Held : 
the interest of the six grandchildren of testatrix 
was not vested until they attained twenty-one, Sc 
the dividends must be accumulated ; Sc the 
nephews Sc nieces were not entitled, under the gift 
over, until default in the attainment of twenty-one 
by the grandchildren. 

The words 44 vested interest,” according to the 
context, although not according to their primary 
signification, might be held to refer to a different 
species of vesting, a vesting in possession or enjoy- 
ment. But it must be seen whether the context 
absolutely requires such a construction, Sc if it 
does not, the words “ vested interest ” must have 
their primary meaning (Kin BERKLEY, V.-O.).— 
Bull v. Jones (1862), 31 L. J. Ch. 858 ; 10 W. R. 
820 . 

10103. — (1) A. by his will, gave an 

estate to his daughter 1J. during her life, Sc after 
her death to her sons in tail successively ; Sc in 
default of such issue to his son J., in fee. By a 
subsequent codicil, after reciting that he. had 
devised the reversion in fee in this estate to his son 
J., Sc also that he had devised other estates to 
trustees for his use until he should attain twenty - 
one, Sc thereupon to him in fee for ever, proceeded 
Sc declared his will to be, that in case his son should 
die without leaving lawful issue of his body 
living at his decease, Sc before the several estates 
should become vested in him by virtue of the 
several limitations aforesaid, the estates should 
go over. J. survived testator, attained twenty - 
five, Sc died without having had any children. H. 
died unmarried many years after J . On the 
question who was entitled on the death of H. 
to her estates : — Held : the word 4 ‘ vested 
in the codicil meant vested in interest, & not 


PART XVI. SECT. 26, SUB-SECT. 2. 

— D. 

10069 1 . General rule — Death at any 
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10099 ii. 


.] — Testator di- 


rected the annuul intercut on a sum of 


£1,500 to be paid to his slater C. for life, 
8c after her death to bo paid to C.'a 
daughters A. & J. until marriage, &, 
'* in case both the said nieces should 
die unmarried or be married without 
issue/* testator directed the £1,600 
to be paid to such of O/s children as 
C. should appoint, & in default of 


appointment to tho exors. & adminis- 
trators of C. '.—Held : by, the words 
** die unmarried without issue, tes- 
tator meant the dying of his nieces 
without issue Jiving at the time of 
death, at whatever time that death 
should happen .—Re Creaoh, Burton 

4 t Tl O V D 
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vested in possession ; consequently, on testator’s 
death the estates vested at once in interest in J. } 
subject to the estates of H. & her issue ; &, on 
H.’s death without issue, passed to J.’s devisees. 

(2) Where the words of survivorship occur in 
an instrument in which a period for payment or 
distribution is named, that period is the time to 
which the surviving is to be referred ; where a 
testator in a will, which is considered to speak from 
the time of his death, used the words “ before the 
share or estates becomes vested,” he must, primd 
facie , be taken to mean something more than 
“ before my death ” (Channels, B.). 

(3) There is no difference between real & personal 
estate, so as to prevent the application to real 
estate as well as to personal of the rule in Young v. 
Robertson, No. 10293, post, that words of sur- 
vivorship should be referred to the period of dis- 
tribution where it appears from the collocation 
of the words that it was the intention of the 
testator to do so (Channell, B.). — Richardson v. 
Power (1805), 19 C. B. N. 8. 780 ; 35 L. J. O. P. 
44 ; 11 Jur. N. 8. 739 ; 13 W. R. 1104 ; 144 E. R. 
994, Ex. Ch. 

10104. When “ vested ” construed to mean 
“ payable.”] — Testator devised &> bequeathed all 
his real estate & his convertible personal estate to 
trustees, upon trust to convert same into money, 
& thereout to pay his debts, funeral expenses, & 
a weekly sum to his wife, & to divide the residue 
of his estate & effects oqually between & among 
his children, J., M., & C. & his grandson R., share 
& share alike ; the share of M. to be paid her as 
soon after his decease as conveniently might be, 
the share of C. to bo paid him at the age of twenty- 
two, & the share of R. at the age of twenty-one ; 
& in case any of Ids children or grandchild should 
die beforo his or her share should become so 
vested as aforesaid, then the share or shares of 
ldm, her or them so dying, should go & be equally 
divided among the survivors & survivor of them 
in equal shares & proportions, if more than one, 
& if but one, then the whole to & for the use & 
benefit of such survivor. J. & C. died in testator’s 
lifetime, the latter being under twenty -two. R. 
survived testator, but died under twenty-one : — 
Held : (1) the word “ vested ” must be construed 
to mean “ payable ” & the original shares of the 
deceased children & grandchild survived to the 
survivors ; (2) the word “ whole ” meant the whole 
residue, & the accruing as w r ell as the original 
shares devolved to M., as the sole survivor of the 
four residuary legatees. — Shuck v. Booth (1841), 
1 Y. & C. Ch. Cas. 117 ; 0 Jur. 142 ; 02 E. R. 
810. 

Annotations : —Reid. Dutton t\ Crowd y (18G3), 33 Beav. 

272. Mentd. Uadorwood v. Wing: (1854), 19 Beav. 459. 

10105. When “ vested ” construed to mean 
“ vested in possession.”] — Testator by his will 
directed a fund to bo set apart to answer an annuity 
which he directed to be paid to his widow. After 
her death he directed the fund to form part of his 
residuary estate ; <fe he bequeathed his residuary 
estate to all his children equally, to be divided 
between them ; with a proviso that, if any child 
should die, either in his lifetime or after his decease, 
& before the part or share bequeathed to such child 
should become a vested interest, without leaving 
issue, then such share should go to the survivors ; 
but in case any child should die leaving issue, then 
such issue should take their parent's share : — 
Held ; the second branch of the proviso must be 
read in connection with the first, & in both the 


death contemplated was a death before the share 
vested in possession. 

In the case of this particular will, I think, that, 
in the passage, 4 4 before the part or share, so 
bequeathed to them as aforesaid, shall become a 
vested interest,” the words 44 vested interest M 
should be construed to mean an interest in 
possession, because testator prefaces the above 
passage by the following provision : 44 in case 

either of my children shall happen to die, either 
in my lifetime or after my decease ” ; & if the word 
44 vested ” had its ordinary signification, a child 
could not die after testator’s death before his 
share became a vested interest. Something 
beyond surviving testator is therefore intended 
(Enigiit Bruce, V.-C.). — King v. Cullen (1848), 
2 De G. <fc Sm. 252 ; 64 E. R. 113. 

10106. .] — Testator gave his residuary 

personal estate to trustees to pay the interest to 
his wife for life, & after her decease he gave four- 
sixths of the capital to each of his four brothers 
& disters, & in case of the death of any or either of 
the legatees in his lifetime, the sixth part of him or 
her so dying to go to his or her children. He then 
gave the remaining two-sixths to the children of a 
deceased brother & sister ; provided always, that 
in case of the death of any or either of his legatees 
before their respective shares should have become 
vested, the share or shares of him or her so dying 
was to sink into the residue, <te go to the survivors 
as if the legatees so dying had not been named or 
had never existed. One of the legatees survived 
testator, but died in the lifetime of his widow, the 
tenant for life : — Held : her representatives were 
not entitled to her share, but it sunk into the 
residue as if she had not existed. 

It appears to me impossible to hold that the 
words “ become vested ” can be used in any other 
sense than vested in possession, which could not 
bo the case until the death of the tenant for life 
(Kindersley, V.-C.). — Re Morris (1857), 26 
L. J. Ch. 688 ; 5 W. R. 423. 

Gift over to survivors.] — See Sect. 27, post . 

F. Gifts Over on Heath before Becoming Entitled . 

10107. Whether construed to mean entitled in 
interest or in possession.] — Bequest of personal 
estate to A. for life, &> after her death to testator’s 
brothers A sisters ; but if any of the brothers & 
sisters should die before they became entitled to 
their shares, the shares of them so dying to go to 
their children. Testator left five brothers & 
sisters ; two of whom died in the lifetime of A. : — • 
Held : the word 44 entitled ” had reference to the 
death of testator, & not to the death of A., &> the 
shares had therefore vested absolutely in the 
brothel's & sisters, A the representatives of each of 
them who had died were entitled to a fifth of the 
fund. — Henderson v . Kennicot (1848), 2 De G. 
& Sm. 492 ; 18 L. J. Ch. 40 ; 12 L. T. O. S. 64 ; 
12 Jur. 848 ; 04 E. R. 220. 

Annotations : — Cozisd. Re Crosland, Craig v. Midgloy (1886). 

54 L. T. 238. Refd. Re Maunder, Maunder v. Maunder, 

[1902] 2 Ch. 875. 

10108. .] — A gift over, after a tenancy for 

life, on death 44 without becoming entitled to the 
receipt of the trust moneys ” construed 44 without 
attaining a vested interest.” 

Bequest to a daughter for life, & after her 
decease in trust for her children equally, to be 
44 paid ” at twenty-one, with benefit of survivor- 
if any should die before his share should 
become 44 payable,” with a gift over, in case the 


PART XVI. SECT. 25, SUB-SECT. 2. — F. 

d. Death in lifetime of testator. ] — Charitable Donations & Bequests Comrs. v. Cotter (1841), 1 Dr. & War. 498.- -IR. 
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Sect, 25. — Gifts over after prior limitation : Sub- 
sect , 2, F . <Sc G,] 

daughter should die without issue, or being issue, 
they should all die “ without becoming entitled to 
the receipt of ” the trust moneys. One child only 
attained twenty-one, & died before the daughter : 
— Held : the representatives of such child were 
entitled, & the gift over did not take effect. — 
Hayward v, James (1860), 28 Beav. 523 : 29 
L. J. Ch. 822 ; 2 L. T. 452 ; 6 Jur. N. S. 689 ; 8 
W. B. 676 ; 54 E. R. 467. 

Annotation ;--CoilSd. West v. Miller (1868), L. It. 6 Eq. 

59. 

10109. -.] — “Entitled” construed “entitled 

in possession.” 

Subject to prior life & possible absolute interests, 
there was a bequest of a portion of the residue to A. 
with a gift over to his children or other issue, in 
case of his decease before he should “ become 
entitled ” : — Held : this meant “ entitled in 
possession.” — Turner v. Gosset (1865), 34 Beav. 
593 ; 55 E. R. 764. 

Annotations: — Consd. Re Crosland, Craig v. Midgley (1886), 

54 L. T. 238. Apld. Re Maunder, Maunder v. Maunder, 

[ 1 902 J 2 Ch. 785. 

10110. — By a testamentary appointment 

testatrix gave three copyhold houses to E. for life, 
& after his death, she directed the houses to be sold 
& the proceeds “to be equally divided amongst ” 
her three nephews & niece, “ but should either of 
my said nephews or niece die before they are 
entitled to the property, leaving issue, I give the 
share of him or her so dying to his or her child or 
children.” All the remaindermen survived testa- 
trix, but three of them predeceased E. leaving 
children living at his death : — Held : “ entitled ” 
meant entitled “ in possession,” & therefore the 
shares of the three deceased remaindermen did 
not pass to their legal personal representatives, 
but to their children. — Re Noyce, Brown v. Bigg 
(1885), 31 Ch. D. 75 ; 55 L. J. Ch. 114 ; 53 L. T. 
688 ; 34 W. B. 147. 

Annotations: — Consd. Re Crosland, Craig v. Midgley (1886), 

64 L. T. 238. Apld. Re Maunder, Maunder v. Maunder, 

11902] 2 Ch. 875. 

10111 . -.] — Testator by his will, dated in 

1861, devised all his real estate to trustees upon 
trust to receive the rents & accumulate them until 
sufficient to pay his debts, & also to provide for 
the legacies next given. Testator then gave to 
J. the sum of £200 ; to 8. the sum of £150 ; to li. 
the sum of £19 19s. All of the three last-mentioned 
legacies testator directed should be paid by his 
trustees at the end of seven years next after his 
decease ; & he directed that, in case of the death 
of J. & S. respectively before they became entitled 
to the legacies above mentioned, leaving lawful 
issue him or her surviving, the legacy of him 
or her so dying should go & be equally divided 
between & amongst his or her issue at the end 
of seven years next after testator’s decease, in 
case such issue should then have attained the 
age of twenty-one years, but if they should 
not then have attained the age of twenty-one years 
then when & as they respectively attained that 
age. Testator died in Sept. 1861. J. died in Feb. 
1864, within seven years after testator’s death. 
He left two children & a grandchild. The question 
arose between them & his exors. whether, in the 
events that had happened, the gift over of his 
legacy had taken effect : — Held : the words 
“ become entitled ” did not mean “ become 
entitled in possession ” ; therefore, notwithstand- 
ing that J. died within seven years after testator’s 
decease, the gift over of his legacy did not take 
effect ; but he became entitled thereto indefeasibly 


on testator’s death. — Re Crosland, Craig v. 
Midgley (1886), 54 L. T. 238. 

Annotation : — Distd. Re Maunder, Maunder v. Maunder, 
[19021 2 Ch. 875. 

10112. .] — In a substitutional £ift in a will 

u in the event of either of my grandchildren dying 
before becoming entitled to any share of my 
estate ” : — Held : upon the construction of the 
will, without reference to any authorities, “ be- 
coming entitled ” meant becoming entitled in 
possession, not becoming entitled in interest. — Re 
Maunder, Maunder v. Maunder, [1903] 1 Ch. 
451 ; 72 L. J. Ch. 367 ; 88 L. T. 280 ; 61 W. It. 
549, C. A. 

10113. “ Entitled in possession.”] — Tes- 

tor gave £25,000, to trustees upon trust to pay 
the income to his daughter for life, & after her 
death to pay the capital to the children of his 
daughter equally, on their attaining their ages of 
twenty-one years ; the interest of their shares 
until their becoming entitled to the principal to be 
applied for their maintenance ; & in case any of 
the cliildren should die before being entitled in 
possession to his, her or their shares, the shares 
of those so dying should go to the survivors. Tes- 
tator’s daughter had two children living at his 
death, who both attained twenty-one, one of whom 
died in the lifetime of her mother : — Held : the 
representatives of deceased child were entitled to 
a moiety of the fund. — Re Yates’s Trust (1851), 
21 L. J. Ch. 281 ; 18 L. T. O. S. 298 ; 16 Jur. 78. 

Annotations : — Consd. West v. Miller (1868), L. R. 6 Eq. 59 ; 
Clark v. Henry (1870), L. R. 11 Eq. 222. Reid. Whitman 
v. Aitken (1866), 12 Jur. N. S. 350 ; Bubb v. Pad wick 
(1880), 13 Ch. D. 517. 

10114. Entitled as aforesaid. * ’] — Testator 

gave a life interest in the income of certain real 
property to A. & after her death, in the event, 
which happened, of there being no children of A. 
to take under the provisions of the will, the corpus 
was to be conveyed & assured to her three brothers, 
as tenants in common. But in case all or any of 
such brothers shall die before becoming “ entitled 
as aforesaid,” then she directed that the trustees 
should convey & assure the share of the brother 
so dying to the daughters of such brother. The 
three brothers all survived testator, but all died in 
the lifetime of the tenant for life : — Held : they 
had never become “ entitied as aforesaid,” <fc 
their respective daughters were accordingly 
entitled to have their respective portions of the 
property conveyed & assignod to them . — Re 
Whiter, Windsor v. Jones (1911), 105 L. T. 749 ; 
56 Sol. Jo. 109. 

G, Gift Over on Death before Receipt of Legacy . 

10115. Death of testator.] — Legacy out of a fund 
in the East Indies, given over in case of death of 
legatee before he might have received it, vested 
from death of testator. — Hutcheon v. Manning - 
ton (1791), 1 Ves. 366; 4 Bro. C. C. 491, n. ; 30 
E. Ii. 389, L. C. 

Annotations: — Consd. Elwin v. Elwin (1803), 8 Ves. 547 ; 
Law v, Thompson, (1827) 4 Russ. 92 ; Martin v. Martin 
(1866), L. R. 2 Eq. 404 ; Minors v. Battison (1876), 1 
App. Cas. 428 ; Kirkpatrick v. Bedford. Bedford r. 
Kirkpatrick (1878), 4 App. Cas. 96 ; Re Collison, Collison 
v. Barber (1879), 12 Ch. D. 834 : Johnson v. Crook (1879), 
12 Ch. D. 639 ; Re Chaston, Chaston v. Seago (1881), 18 
Ch. D. 218. Refd. Sitwell v, Bernard (1801), 6 Ves. 620 ; 
Bernard v, Mountaguo (1816), 1 Mer. 422 ; Stair v. 
Maoglll (1827), 1 BILN. S. 662 ; Rammellr. Gillow (1845), 
15 L. J. Ch. 35 ; Bubb v. Padwick (1880), 13 Ch. D. 517 ; 
Re Wilkin, Spencer v, Duckworth (1881). 18 Ch. D. 634 ; 
Re Sampson, Sampson v. Sampson, [1896] 1 Ch. 630 ; 
Re Goulaer, Goulderv. Goulder, [19051 2 Ch. 100. Mentd. 
Gaskell v. Harman (1805), 11 Ves. 489 ; Noel v . Henley 
(1819), 7 Price, 241 : Clifton v. Cookbum (1834), 3 My. & 
K. 76 ; Re Campbell, Campbell v, Campbell, [1893} 3 Ch. 
468. 
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10116. — -.] — Martin v. Martin, No. 10038, 
ante . 

10117. Actual receipt.] — Testator, who died in 
1779, bequeathed a legacy to his father in Ireland ; 
but, in case of his father’s death before he received 
the same, he bequeathed the same sum over for 
the benefit of his, testator’s, brothers & sisters : 
the father lived till 1790 ; but, from difficulties in 
getting in testator’s estate, never received any part 
of the legacy : — Held : the gift to the father did 
not take effect. — L aw v . Thompson (1827), 4 
Buss. 92 ; 0 L. J. O. 8. Ch. 50 ; 38 E. R. 739. 

Annotations: — Comd. Johnson v. Crook (1879), 12 Ch. D. 

(139. Reid. Rammell v. Gillow (1845), 15 L. J. Ch. 35 ; 

Re Dodirsoii’s Trust (1853), 1 Drew. 440 ; Re Arrow- 

smith's Trust (1860), 29 L. J. Ch. 774 ; Re Sampson, 

Sampson v. Sampson, [1896] 1 Ch. 630. 

10118. .] — Bequest “ to my nephew, A., 

£2,000, & in case of his death before the same shall 
be actually paid or payable to him,” the trustees to 
stand possessed thereof for his children at twenty- 
one ; & in case no child of A. should acquire a 
vested interest, then over. Testator appointed 
his widow <fc A. exors., & both proved ; but A. 
died three months after testator, before any part 
of the legacy was paid or appropriated, leaving 
one child only, who died an infant : — Held : the 
representative of A. was not entitled, & the gift 
over took effect. — Whitman v. Aitken (1800), 
L. K. 2 Eq. 414 ; 14 L. T. 248 ; 12 Jur. N. 8. 350. 

Annotation : — Reid. Johnson v. Crook (1879), 12 Ch. D. 639. 

10119. Gift over of part.] — Bequest of share 

of residue to K. G., 44 but in case K. shall die 
before he shall have actually received the whole of 
his share & without leaving issue living at his 
decease, then & in such case, & whether the same 
shall have become due A payable or not, such part 
or parts as he shall not have actually received to 
be paid to G.” K. died unmarried, without having 
received any share of the residue : — Held : the 
gift over was not void for uncertainty, but took 
effect.— Johnson v. Crook (1879), 12 Ch. 1). 039 ; 
48 1,. J. Ch. 777 ; 41 L. T. 400 ; 28 W. R. 12. 

Annotations NJF. llubb r. Pad wick (1880), 13 Ch. D. 517. 

Consd. Re Wilkins, Spencer v. Duckworth (1881), 18 Ch. D. 

634. Apld. Re Goulder, Goulder r. Goulder, [1905] 2 Ch. 

100. Refd. Re Chasten, Chasten r. Seago (1881), 18 Ch. 

1). 218 ; Re Sampson, Sampson r. Sampson, [1896] 1 Ch. 

630. 

10120. Attainment of specified age.] — Testator 
gave his residuary estate to his wife for life, <& to 
be divided amongst & paid to his children on the 
whole of them attaining twenty-one & not before, 
but the payment to be postponed till the death of 
their mother ; <fo he directed maintenance to be 
allowed them in the event of the wife’s death while 
the children were under twenty-one ; there was a 
gift over to the children of any child who should die 
before receiving his share, & testator provided that 
in case any of his children should die without 
issue, his share should go over to the survivors. A 
child attained twenty-one after the widow’s 
decease, but died without issue before receiving 
her share : — Held : her representatives, & not the 
surviving children were entitled to her share. — 
Whiting v . Force (1840), 2 Beav. 571 ; 9 L. J. 
Ch. 345 ; 48 E. 11. 1303. 

Annotations: — Consd. Wilks v. Bannister (1885), 30 Cb. D. 

512. Refd. Rammell r. Gillow (1845), 15 L. J. Cb. 35 ; 

Re Luddy, Peard v. Morton (1883), 25 Ch. D. 394. 

10121. .] — Testator gave all his real & 

personal estate to trustees, upon trust, to sell <fc 
invest, & to set apart a sufficient sum to produce 
an annuity to his widow for her life, & that 
the trustees, during the life of his wife, should 


stand possessed of the residue of the money 
arising from such sales, &, after the decease of 
his wife, of the whole of such moneys, upon 
trust, to pay & divide the same unto & equally 
between & amongst all & every his children, as & 
when they should respectively attain the age of 
twenty-one years, & to their several & respective 
exors., administrators, & assigns ; but in regard to 
such of his children as had already attained 
the age of twenty-one years, he directed that the 
share or shares of such children should be paid to 
them respectively at the expiration of twelve 
months after the decease of his wife ; but in the 
event of the decease of any or either of his said 
children, before he, she, or they should have 
received or become possessed of their shares 
leaving issue, that the share of the child so dying 
should go to the children of such child on their 
attaining tw T enty-one ; & on failure of issue 

of any of his, testator’s sons or daughters, then 
that the share of such his sons or daughters should 
go to such of his, testator’s, children as should 
be then living : — Held : the children of testator, 
who had attained twenty-one at the date of the 
will, took vested interests in their shares, liable 
to be divested in the event of their dying before 
the widow ; but they were entitled to receive the 
interest of their shares in the meantime ; & the 
children who had attained twenty-one since the 
date of the will were entitled to an immediate 
transfer of their shares, except as to the fund 
appropriated to the widow’s annuity. — Rammell 
v. Gillow (1845), 15 L. J. Ch. 35 ; 9 Jur. 704. 

10122. Death of tenant for life.] — Testator gave 
personal estate, outstanding on securities, to his 
wife for life, remainder in a moiety to six of his 
children ; provided that, if any one died before 
receiving his or her share without leaving lawful 
issue, it should go over. One of the children died 
after the wife’s death, before the securities were 
realised & the produce divided : — Held : the pro- 
viso contemplated the time when the children 
should be entitled to receive their shares, not the 
time of actual payment ; & the representatives 
of deceased child took a share. — Re Dodgson’s 
Trust (1853), 1 Drew. 440 ; 01 E. R. 520. 

Annotations : — Consd. Wilks r. Bannister (1885), 30 Cb. D. 
512. Refd. lie Arrowsmith’s Trust (1860), 8 W. R. 555 ; 
West v. Miller (1868), L. R. 6 Eq. 59. 

10123. One year from death of testator.] — 

Testator bequeathed a fund to his nephews & 
nieces who should be living at his death, <fc directed 
that, in case of the death of any of them before 
receiving their respective shares, the share or 
shares of them her or him so dying should go to the 
survivors : — Held : the share of a niece was 
divested by her death within a year after testator’s 
death, — Re Arrowsmith’s Trust (I860), 2 De 
G. F. & J. 474 ; 30 L. J. Ch. 148 ; 3 L. T. 035 ; 7 
Jur. N. S. 9 ; 9 W. 11. 258 ; 45 E. R. 705, L. J J. 

Annotations : — Apld. lie Collisou, Collison v. Barber (1879), 
12 Cb. D. 834. Consd. JohnBon v. Crook (1879), 12 Ch. D. 
639 ; Bubb i\ Padwick (1880), 13 Cb. D. 517 ; Re Wilkins, 
Spencer r. Duckworth (1881), 18 Cb. D. 634. Apld. Re 
Chaston, Chasten v. Seage (1881), 18 Ch. D. 218. Distd. 
Wilks v. Bannister (1885), 30 Cb. D. 512. Refd. Minors 
v. Battison (1876), 1 App. Cas. 428 ; Re Teale, Teale v. 
Teale (1885), 53 L. T. 936 ; lie Porter, Coulsou v. Capper, 
[1892] 3 Cb. 481. 

10124. Gift over on death before “ final 

division ” of estate.] — Testator gave the residue 
of liis estate equally between four persons, & gave 
the shares over to the children of the legatees in 
case the legatees respectively should die before 
the “ final division ” of his estate. Two of the 


PART XVI. SECT. 25, SUB-SECT. 2. tator.]— Hunt v. Hunt (1902), 2 S. R. 

— G. N. S. W. (Eq.) 72 ; 19 N. S. W. W. N. 

10123 1. One year from death of tes - 06. AUS. 

J. — VOL. XXJV. 
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10123 ii. .] — Hamilton v. Hart 

B. C.), [1919] 2 W. W. R. 164; 47 
L. R. 231.— CAN. 
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legatees died more than a year after the death of 
testator. The estate had not then been fully 
realised & distributed : — Held : the “ final divi- 
sion ” of tlie estate meant the period of a year from 
the death of testator, At the shares of deceased 
legatees had not gone over. — Be Wilkins, Spencer 
v . Duckworth (1881), 18 Ch. D. <134 ; 50 L. J. Oh. 
774 ; 45 L. T. 244 ; 29 W. K. 911. 

Annotations : — Consd. Wilks v. Bannister (1885), 30 Ch. D. 
512. Apld. lie Goulder, Goulder v. Gouldor, [1905] 2 Oh. 
100. Reid. Be Sampson, Sampson v. Sampson, [1890] 
1 Ch. 630. 


10125. “ Received ” construed as “ de jure 
receivable."] — Testator left his property to trus- 
tees, At directed them “ from & after the decease 
of my said wife, or during her life, if she & the 
majority of my children & my trustees shall think 
it proper At expedient to do so, at the solo dis- 
cretion of my trustee or trustees, to sell At abso- 
lutely dispose of all my real At personal estates &, 
my trade or profession Ac the goodwill thereof, At 
to divide the proceeds thereof,” etc. The will also 
contained a provision that “ in case any of my said 
children shall survive my said wife & die before 
he or she shall have received his or her share of 
my said trust estate At without leaving lawful 
issue,” then that such share should go over : — 
Held : the word “ received ” in the divesting 
clause must be taken to mean “ became de jure 
receivable,” & the shares vested indefensibly 
immediately on the death of the widow. — Minors 
v. Battison (1876), as reported in 1 App. Cas. 428 ; 
46 L. J. Oil. 2 ; 35 L. T. 1 ; 25 W. JR. 27, 11. L. 

Annotations Consd. Johnson r. Crook (1879). 12 Ch. D. 
639. Refd. Kirkpatrick v. Bedford, Bedford r. Kirk- 
patrick (i 878), 4 App. Cas. 96 ; Be Cnllison, Collison r. 
Barber (1879), 12 Ch. D. 834 ; Bubb c. Padwkk (1880), 
13 Ch. J). 517 ; Roberts r. Youle (1880), 49 L. J. Ch. 
744 ; Be (Jhaston, Chasten r. Seago (1881), 18 Ch. D. 218 ; 
Money v. Money (1881), 44 L. T. 639 ; Be Wilkins, .Spencer 
v. Duckworth (1881), 18 Ch. D. 634 ; Be Teale, Teale r. 
Toale (1885), 53 L. T. 936 ; lie Sampson, Sampson v. 
Sampson, [1896] 1 Ch. 630 ; Be Goulder, Goulder v. 
Goulder, [1905] 2 Ch. 100. Mentd. Be Hotchkys, Froke 
v. Calmady (1886), 34 W. It. 569. 


10126. Death of cestui que vie.] — Testator gave 
his residue to his “ first At second cousins ” who 
should be living at the death of the survivor of his 
wife At sister, “ including iiis reputed cousin A. 
& his children or reputed children.” By a codicil 
to his will he gave £100 to each of his cousins J. Ac 
G., in addition to any sum to which they might be 
entitled under his will. The codicil also contained 
a gift over “ if any of his first or second cousins 
should die before the payment of any sum or shares 
thereby or by the will directed to be paid to him.” 
Testator had no second cousins at the date of his 
will or of his death some four years after. A. was 
illegitimate, but if legitimate he should have been 
a first cousin of testator, At his children first cousins 
of testator once removed : — Held : the gift over in 
the codicil was a gift to the children of any cousin 
of the sum or share to which he would have been 
entitled if he had survived the time of payment, Ac 
it therefore took effect only in the event of the death 
of a member of the class before the death of the 
survivor of testator’s wife & sister. — Wilks v. 
Bannister (1885), 30 Ch. D. 512 ; 54 L. J. Oh. 
1139 ; 53 L. T. 247 ; 33 W. K. 922 ; 1 T. L. R. 680. 


Annotations : — Reid. Be Teale, Teale v. Teale (1885), 53 
L. T. 936 ; Be Sampson, Sampson v. Sampson, [1896] 
1 Ch. 630. 


10127. .] — Be Potts, Hooley v. Fountain, 

[1884] W. N. 100. 

H, Gift Over on Death before Legacy Payable . 
10128. Attainment of specified age — In lifetime of 
tenant for life.] — Sums of money appointed by 
deed & will to A. for life, Ac then for her daughters 
& younger sons, payable in such shares, etc., as she 
should appoint, etc., At in default, in trust for all 
her daughters, & younger sons in equal shares, to 
be paid at their respective ages of twenty-one 
years ; Ac in case any of them die, before his or 
her portion became payable, to the survivors : — 
Held: the portion, vested in the children at twenty - 
one, during the lifetime of A. — Salisbury (Earl) v . 
Lambe (1759), 1 Eden, 465 ; Amb. 383 ; 28 E. R, 
765. 

Annotation : — Apld. Bouverle v. Bouverio (1847), 2 Ph. 349. 

10129. .] — Trust by will, subject to an 

interest for life, to pay Ac transfer to testator’s 
nephew Ac nieces, equally at twenty-one ; with sur- 
vivorship in case any should die, before his or their 
shares should become payable ; AC a limitation over, 
in case all should die, etc. Vested interest at the age 
of twenty-one, before the death of the tenant for 
life. — Hallifax v. Wilson (1809), 16 Ves. 108 ; 
33 E. R. 947 ; affd. (1812), 16 Ves. at p. 173, L. C. 

Annotations : — Apld. Be Yates’s Trust (185J), 21 L. J. Ch. 

281 ; Strother v. Dutton (1857), 1 Do G. 8c J. 675. Consd. 

West v. Miller (1868), L. K. 6 Eq. 59. Apld. Clarke r. 

Henry (1870), L. It. 11 Eq. 222 ; Bubb r\ Padwick (1880), 

13 Ch. D. 517 ; Partridge ii. Baylis (1881), 17 Ch. D. 835. 

Refd. Tribe v. Newland (1852), 16 Jur. 286 ; Boulton r. 

Board (1853), 3 Do G. M. & G. 608. 

10130. .]— Hayward v. James, No. 10108, 

ante . 

10131. .] — Testator devised his residuary 

real Ac personal estate to trustees, upon trust to 
pay the income to his son during his life, Ac after 
liis decease to sell the same, Ac to pay Ac divide the 
proceeds among testator’s eleven grandchildren, 
nominating as Ac when they should respectively 
attain twenty-one ; & if any of such grandchildren 
should die before such share should become pay- 
able, without leaving any child him or her sur- 
viving, then the share of any grandchild so dying 
was to go to the survivors ; but in case any of 
such grandchildren should die before his or her 
share should become payable, leaving any child or 
children him or her surviving, then the share of him 
or her so dying was to go to his or her children : — 
Held : the word 41 payable ” in the gift over must 
be construed “ vested,” Ac, therefore, the share of a 
grandchild who attained twenty-one, Ac died in 
the lifetime of the tenant for life, did not pass 
under the gift over, but was payable to his legal 
personal representative. — Haydon v. Rose (1870), 
L. R. 10 Eq. 224 ; 30 L. J. Ch. 688 ; 23 L. T. 334 ; 
18 W. R. 1146. 

Annotation : — Distd. Chell v. Obeli (1875), 23 W. It. 252. 

10132. .] — Testator gave his personal pro- 
perty to trustees upon trust to pay an annuity to 
his daughter for life, & after her death to stand 
possessed of part of the fund set apart to secure 
the annuity upon trust to pay At divide the same 
equally between all the children of his daughter 
as At when they respectively attained their respec- 
tive ages of twenty-one, Ac, in case any of the 
children of his daughter should die before his or 
her share should become payable as aforesaid 
without leaving a lawful child or children, then he 
directed that the share of any child so dying 


10125 1. 44 Received ” construed as 44 de 
jure receivable /' ] — In a will, a grift over 
in the event of a beneficiary dying 
44 before receiving payment,” usually 
means before the money is either de 
facto received or de jure receivable. — 


Hayes v. Wilson (1887), 13 V. L. R. 
412.— A US. 
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should be paid to the survivors or survivor of 
them equally, So there was a gift over in case all 
the children should die under the age of twenty- 
one without leaving lawful issue : — Held : the 
words “ payable as aforesaid ” must refer to the 
period of attainment of twenty-one by the 
children of the daughter, So the representatives 
of such children who attained twenty-one, but 
died before the tenant for life, were entitled to 
share in the trust fund. — P artridge v. Baylis 
(1881), 17 Oh. D. 835; 44L.T.737; 29W.R.820. 

10133. Death of testator.] — Devise of real estate, 
to be sold after the death of tenant for life, & 
bequest of specific sums out of the produce to 
several grandchildren So a cliild, So of the residue 
to other children, to be respectively paid at 
twenty-one or marriage. “ But if any of my 
children or grandchildren shall happen to die 
before the time of such legacy becoming due So 
payable, then I give & bequeath the share or 
part of such child or children, or grandchildren so 
dying, unto So among those that shall be then 
living, share & share alike.” Two of the children 
died before testator ; their shares are to be divided 
among the other children So grandchildren equally. 
Another child So a grandchild having survived the 
testator So attained twenty-one, died before the 
tenant for life. Their shares transmissible to 
their representatives.- — W alker v. Main (1810), 1 
Jac. So W. 1 ; 37 E. It. 275. 

Annotations : — A pld. Humphreys v. Howes (1830), 1 Hubs. 
8c M. 639 ; Willetts v. Willetts (1848), 7 Ilare, 38. Consd. 
Varley r. Winn (1856), 2 K. 8c J. 7(H). Apprvd. Hannam 
v. Sims (1838), 2 Do G. & J. 151. Apld. lie Green’s Estate 
(1800), 1 Drew. 8c Sin. 08 ; Mendham v. Williams (I860), 
h. It. 2 Eq. 39« ; lie GaitskeH’s Trust (1873), L. It. 15 
Eq. 386. 

10134. .] — Testator directed his exors. to 

purchase, out of his residuary estate, a certain 
sum of stock, So to pay the dividends to his wife 
for her life, So after her death to divide the capital 
between such of his three daughters as should be 
then living : provided that, if any one of them 
should he then dead, or should afterwards die 
before her share should become payable or 
divisible, leaving a child or children, that share 
should go to such child or children. Testator’s 
wife died in his lifetime. One of the daughters 
died three months after testator : — Held : never- 
theless, she had a vested interest in one of the 
shares. — Collins v. Macpherson (1827), 2 Sim. 
87 ; 57 E. 11. 723. 

Annotation: — Reid. Whitman v. Aitken (18G6), 12 Jur. 
N. 8. 350. 

10136. .] — I think that the words “ due or 

payable,” which aro words susceptible to a variety 
of interpretations according to the context of the 
instrument in which they are found, ought in this 
will to be construed as having reference to the 
death of testator (Shad well, V.-C.). — Cort v. 
Winder (1844), 1 Coll. 320 ; 3 L. T. O. S. 280 ; 
63 E. R. 438. 

Annotations: — Consd. Whitman v. Aitken (1866), 12 Jur. 
N. 8. 350. Reid, lie Potter’s Trust. (1860), L. It. 8 Eq. 52. 

10136. Death of tenant for life.] — Real & 
personal estate were given upon trust, during the 
life of A., out of the income, to pay A. £200 a year, 
& one-third of the residue to B. ; & on the death 
of A., to sell & pay one-third to B. ; then a gift 
over, on the death of B., before his share should 
” become due & payable.’ ’ B. died in the life of 
A. ; — Held : the gift over took effect.—CRKSWiCK 
v . Gaskell (1853), 16 Beav, 677 ; 51 E. R. 903. 

10137. Appropriation of legacy by executor.] — 
Whitman v . Aitken, No. 10118, ante . 


7. Other Cases. 

10138. Gift over on death before being of an age 
to dispose of gift.] — Bellasis v. Uthwatt (1737), 

1 Atk. 426 ; West temp. Hard. 273 ; 26 E. It. 271; 
eub nom. Billingsley v. Eckershall Sc A.-G., 2 
Eq. Cas. Abr. 570, L. 0. 

Annotatums Distd. LotbioulUcr v. Tracy (1754), 3 Atk. 

774. Refd. Chichester v. Coventry (1867), L, K. 2 H. L. 

71. 

10139. Gift over on death before sale of estate.]— 

Faulkner v. Hollingsworth (1784), cited in 

8 Ves. at p. 558 ; 32 E. R. 472, L. 0. 

Annotations : — Folld. Elwin v. Elwin (1803), 8 Ves. 547. 

Consd. lie Chaston, ChaBton v. Seago (1881), 18 Ch. D. 

218. 

10140. .] — Devise to testator’s wife for life ; 

So as soon after her decease or refusal to release 
dower as conveniently might be, upon trust to 
sell So divide the produce between five nephews at 
such time as the sale should be completed, if then 
living ; if any should die in her life, or before the 
sale should be completed, his share to his children ; 
if none, to the survivors. The interests not 
vested till the sale. 

The ct. is desired to presume against the in- 
tention declared. That a caso might arise of 
difficulty to execute the whole purpose, is no 
reason for not executing it where no such difficulty 
occurs (Grant, M.R.). — Elwin v. Elwin (1803), 8 
Ves. 547 ; 32 E. R. 467. 

Annotations: — Distd. lie Dodgson’e Trust (1853), 1 Drew. 

440. Consd. Minors v . Battlson (1876), 1 App. Cas. 428. 

Expld. Johnson v. Crook (1879), 12 Ch. D. 639. Refd. 

Y\ nod v. Pcnoyre (1807), 13 Ves. 325 ; lie Chaston, Chaston 

v. Seago (1881), 18 Ch. D. 218. 

10141. Gift over on death during infancy of 
children.] — Goodhaugh v. Burrows (1836), 
Donnelly, 93 ; 47 E. R. 249. 

10142. Gift over to “ unmarried ” daughters— 
Unmarried at date of will.] — Testator gave £5,000 
to be invested in the names of trustees for the 
benefit of a tenant for life, &, at his death, the 
principal to his son So unmarried daughters as he 
might by will direct, &, failing such direction, to 
them equally : — Held : ” unmarried daughters ” 

meant those who were unmarried at the date of 
the codicil. — Hall v. Robertson (1853), 4 De 
G. M. & G. 781 ; 2 Eq. Rep. 15 ; 23 L. J. Ch. 241 ; 
18 Jur. 635 ; 43 E. R. 713, L. JJ. 

Annotations : — Expld. lie H arris’s Trusts (1854), 2 Eq. Ilep. 

1110. Reid, lie tlratton’s Trusts (1857), 29 L. 1. O. o. 

399. 

10143. Gift over on death of last but one of several 
annuitants.] — Testator having given certain 
annuities, gave his real So personal estate to 
trustees, on trust to pay them ; & from So after 
the decease of the last survivor but one of the 
several annuitants, his children So grandchildren, 
upon trust to sell the same, So to render the residue 
of his estate into money, So to divide the same 
among the survivor whose annuity shall then 
cease, So all So every his grandchildren who should 
be living, if any should be born after the date of 
his will, So the children of such of his grand- 
children, either the annuitants or born after the 
date of his will, as tenants in common, except only 
that the cliild of any grandchild who should 
survive its parent should take its parent s share. 
The children being all dead, So two annuitants 
living : — Held .* a great grandson of testator took 
a vested interest. — Bellamy v. Hill (1854), 2 
Sm. So G. 328 ; 65 E. R. 422. 

Annotation : — Refd. Lanphier v. Buck (1865), 34 L. J. Ch. 

650. 

10144. Gift over on death in lifetime of testator 
—Donee dead at date of will.] — Legacies were 
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devised to testator’s cousins, with a proviso, that 
the issue of any who “ shaJl die ” in testator’s 
lifetime, should take their parents’ shares : — Held : 
on the whole will the issue of cousins, who were 
dead at the date of the will, took under the 
proviso. — P hillips v. Phillips (1864), 5 New 
Pep. 102 ; 11 L. T. 472 ; 10 Jur. N. 8. 1173 ; 13 
W. R. 170. 

10145. Gift over on death during minority of 
named person.] — Testator directed his trustees to 
receive the rents of all his real estate for main- 
tenance of all his children, during the minority of 
H., his youngest child, & on her attaining twenty- 
one, he gave to five of his sons, whom he named in 
descending order of birth, estates tail in five 
several portions of his real estate respectively, 
he provided that in case any of these five sons 
died “ during the minority of H. as aforesaid, or 
in the event of any of them dying without having 
such lawful issue as aforesaid, & either before or 
after their or his share should be divisible,” then 
the share of deceased son should accrue to testator’s 
“ next surviving son according to seniority of age 
& priority of birth ” : — Held : on the death of one 
of the five sons during the minority of H., though 
leaving issue inheritable, the gift over took effect. 
— Eastwood v. Lockwood (1867), L. R. 3 Eq. 
487 ; 36 L. J. Ch. 573 ; 15 W. R. 611. 

Annotation: — Retd, lie Martin, Smith v. Martin (1885), 54 

L. J. Ch. 1071. 

10146. Gift over on death before division of 
estate.] — Testator gave his real estate <fc the 
residue of his personal estate to trustees, upon 
trust with all convenient speed after his death to 
sell <fc convert the same, & to hold the proceeds on 
trust to pay his debts & funeral & testamentary 
expenses, <&, subject thereto & to the payment 
of an annuity, to divide the residue of the trust 
moneys into six equal parts, among two nephews 
<fc four nieces of testator named in the will. He 
directed that the shares of the nephews should 
be paid to them as soon after his death as possible. 
He directed that the trustees should invest the 
shares of the nieces & pay the income thereof to 
them for their separate use. He directed that, in 
case any of his nephews should die before him, or 
before the division of his estate as before directed, 
his share should go over ; & there was a similar 
direction with regard to the share of any of the 
nieces who should die before him, or before the 
division of his estate as before directed : — Held : 
the “ division ” of testator’s estate meant the 
expiration of twelve months from his death, & 
the share of one of the nieces, who survived him 
but died within that period, went over. — Re 
Oollison, Collison v. Barber (1879), 12 Ch. D. 
834 ; 48 L. J. Ch. 720 ; 41 L. T. 175 ; 28 W. R. 
391. 

Annotations : — Reid. Re Blight, Blight v. Hartnoll (1881), 

45 Ii. T. 524 : Re Chaston, Chaston v. Seago (1881), 18 

Ch. D. 218 ; Money v. Money (1881), 29 W. R. 680 ; Re 

Wilkins, Spencer v. Duckworth (1881), 45 L. T. 244 ; Re 

Sampson, Sampson v. Sampson, 1 1 896 j 1 Ch. 630. 

10147. Gift over on death during continuance of 
trusts.] — Testator, who died in 1876, by his will 
gave a freehold house to trustees upon trust, as 
soon as conveniently might be after his death, to 
let the same upon certain terms ; & until the 
granting of a lease, the trustees were to permit 
the business at the house to be carried on by 
testator’s son R., & his daughter M. for the benefit 
of bis estate. Subject thereto testator gave the 
house & all his residuary real & personal estate to 
his trustees upon trust to sell & convert “ as soon 
as conveniently might be after his death,” & to 


hold the proceeds in trust for all ids children 
equally ; provided that if any child of his should 
die in his lifetime “ or during the continuance of 
the trusts hereinbefore declared ” leaving issue, 
such issue should take by substitution the parent’s 
share ; & if any son of his should die in his life- 
time 4 4 or during the continuance of the trusts 
hereinbefore declared,” leaving a widow & no 
issue, such widow should take the share of her 
deceased husband, for her life, & after her death 
the share should form part of testator’s residuary 
estate. The trustees had full powers as to mode, 
time, & place of sale of any of the property 
directed to be sold. In 1878 the trustees let the 
freehold house. In 1881 one of the sons died 
intestate, & without issue, leaving a widow. The 
question was whether, on the death of the son, his 
interest in the residuary property was divested : — 
Held : the absolute interests given to testator’s 
children became indefeasible at the latest when 
the lease of the house was completed, & the 
business was no longer carried on for the benefit 
of the estate ; & the share of deceased son would 
devolve, subject to his funeral & testamentary 
expenses, & debts, as to one moiety to his widow, 
<fc as to the other to his next of kin . — Re Teale, 
Teale v. Teale (1885), 53 L. T. 936 ; 34 W. R. 
248. 


Sub-sect. 3.- -Particular Condition Not 

Satisfied. 

A. In General . 

10148. Whether gift over takes effect — Circum- 
stance not taking place literally.] — (1) Bequest to 
two daughters ; if one should die without issue, to 
the survivor & her issue ; the married daughter 
died, leaving issue : then the unmarried daughter 
died. It shall go to the issue of the married 
daughter. 

(2) Where testator manifests a clear intention 
to give a benefit to certain objects in an event 
which happens, the legatees shall not be deprived 
of it, although a circumstance inadvertently 
coupled with it in the language used, does not 
literally take place. — Harman v. Dickenson 
(1781), 1 Bro. C. C. 91 ; 28 E. R. 1004. 

AnnoUUions : — A a to (1) Apld. Ex p. Rogers (1816), 2 Madd. 
449 ; Hodge v. Foot (1865), 34 Beav. 349. Generally, 
Reid. Dowling v. Dowling (1865), L. R. 1 Eq. 442 ; 
Harrison v. Harrison, 11901] 2 Ch. 136. 

10149. Condition essential to determination 
of prior Interests.] — Testator by his will be- 
queathed personal estate to J. upon trust for his, 
testator’s, wife absolutely, & in case his wife should 
die in his lifetime he directed that all his estate 
should be held by his said trustee upon certain 
trusts, which failed, & subject to those trusts he 
bequeathed all his property to J. absolutely : — 
Held : the gift to J. was dependent on the event 
of testator surviving his wife, & J. did not become 
entitled from the mere fact of the gift to the wife 
failing to have practical operation. — Underwood 
v. Wing (1855), 4 De U. M. & G. 633 ; 3 Eq. Rep. 
794 ; 24 L. J. Ch. 293 ; 24 L. T. O. 8. 304 ; 1 
Jur. N. 8. 169 ; 3 W. R. 228 ; 43 E. R. 655, L. C. 
& L. JJ. ; on appeal , sub nom. Wing v. An grave 
(1860), 8 H. L. Oas. 183, II. L. 

Annotations: — Consd. Tennant v. Heathfleld (1855), 21 
Beav. 255. Apld. Barnett v. Tugwell (1862), 31 Beav. 
232. Reid. Evans v. Stratford (1864), 2 Hem. & M. 142 ; 
Re Tredwell, Jeffray v. Tredwell,J189l ] 2 Ch. 640. Mentd. 
Hall v. Warren (1861), 9 H. L. Cas. 420; Re Green's 
Settlmts. (1805), L. II. 1 Eq. 288 ; Re Phene's Trusts 
(1870), 5 Ch. App. 139 ; In the Goods of Nichols (1872), 
41 L. J. P. & M. 88 ; In the Goods of Alston (1892), 60 
L. T. 591 ; Saccharin Corpn. v. Quincey, [19001 2 Ch. 
240. 
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Part XVI. — Construction. 


10150 * -.] — Where there is in a will a 

limitation over, which, though expressed in the 
form of a contingent limitation, is in fact merely 
dependent upon a condition essential to the 
determination of the interests previously limited, 
the ct. is at liberty to hold that, notwithstanding 
the words in form import contingency, they mean 
no more, in fact, than that the person to take 
under the limitation over is to take subject to the 
interests so previously limited. But in order that 
this rule of construction may be applied, the 
condition, upon which the limitation over is made 
dependent, must involve no incident but what is 
essential to the determination of the interests 
previously limited. 

Testator by his will directed that, when the 
youngest of his two daughters had attained 
twenty-one, his real & personal estate & effects 
should be divided into three equal parts, one pail) 
to be for his wife, & one of the remaining two # for 
each daughter : at his wife’s decease her share 
to be equally divided between his two daughters ; 
& provided either of his two daughters should die 
before a division of the property should have been 
made, & having no issue, then the part of the 
deceased to be given to her surviving sister. By 
a codicil, should both his children die in their 
minority & leave no issue, then in such case, & 
in such case only, he gave the whole of his property 
to his wife for life, with remainder over. The 
elder daughter attained twenty-one, but both 
died before the younger attained that age 
& without having been married : — Held : 
whether the interests under the will were vested 
or not, & whether a reasonable motive could or 
could not be assigned for the condition upon 
which testator had made the limitation over in 
the codicil to depend, the death of both liis 
daughters in their minority, that condition must 
be construed strictly ; & the event not having 
happened, the limitation over held not to take 
effect. Semble, the interests under the will were 
vested interests. 

The gift over, in the event of either of testator’s 
daughters dying leaving children, to the children 
of that daughter, is only a gift of the original 
share of the daughter so dying, notliing being said 
as to any share that might come to her by accretion 
(Page Wood, V.-C.). — Maddison v. Chapman 
(1858), 4 K.&J, 709 ; 70 E. R. 294 ; affd. (1859), 
3 De G. & J. 530, L.C. & L. JJ. 

Annotations : — Apld. Chellew v. Martin (1873), 28 L. T. 662. 

Consd. Loadboater r. Cross (1876), 35 L. T. 803. Apld. 

lie Martin, Smith v. Martin (1885), 54 L. J. Ch. 3 071 ; 

He Sanforth’a Will, [1001] \V. N. 152 ; He. Sliuckburgh’s 

Hettlmt., Kobertson v. Shuck burgh, [1901] 2 Ch. 794. 

Retd. Edgeworth v. Edgeworth (1869), L. Ii. 4 H. L. 35. 

10151 . -.] — Edgeworth v . Edgeworth, 

No. 10036, ante. 

10152 . -.] — Testator, being possessed of 

a leasehold interest in some business for ninety- 
nine years, by his will gave to his widow, P., £17 
per annum & a house ; to his daughter E., tliree 
other houses at the decease of P. ; to his daughter 
M., another house after the decease of P. ; he 
mado his son (deft.) his residuary legatee & devisee. 
He further declared that deft, was also to keep 
E.’s & M.’s houses in repair & likewise to pay the 
high rent on the whole during the lease while they 
kept the lease in their possession, that they had 
also a power to sell their property, if they chose, 
for their life, & that should either of the daughters 
decease, her share was to go to the survivor. M. 
died first, then B., & then P. Pltf., who was the 
husband of E., sued in ejectment to recover the 
houses bequeathed to M. & E. : — Held : the 
interests devised to E. & M. were not contingent 


on their surviving P., the widow, & the bequests 
to them were to be construed merely as being 
subject to the interest previously created for the 
life of P. — Chellew v. Martin (1873), 28 L. T. 
662 ; 21 W. E. 671. 

10153. .] — Testator devised his real 

estate to his grandsons for life, with remainders to 
their sons in tail successively, & upon the death of 
the grandsons without issue he devised the estate 
to his three granddaughters in tail with benefit 
of surviviorshp, & in case the granddaughters 
should die without issue, leaving their father & 
mother, or either of them, surviving, then he 
devised the estate to the father & mother, & the 
survivor of them, for life, & after their death to 
T., J., & G., in fee. The grandsons survived 
testator, but died without issue. One of them 
also survived the granddaughters, & one of the 
granddaughters survived both her father & 
mother : — Held : the devise of the estate for life 
to the father & mother of the granddaughters was 
not a contingent remainder, & the ulterior limita- 
tions took effect, notwithstanding the death of 
both father & mother, in the lifetime of the tenants 
in tail. 

One of the rules of construction laid down in 
Powell on Devises is, “ Where an estate in remainder 
is limited in view of contingency on the happening 
of certain events, or the events described as pre- 
cisely those on which (the preceding estates having 
determined) it will fall into possession, it is con- 
strued to be not a contingent gift conditioned to 
take effect on these events, but a devise imme- 
diately vested, the possession of which is neces- 
sarily dependent on the events in question.” 
This rule could not have been more accurately 
framed to meet this case (Lush, J.). — Leadbeater 
v. Cross (1876), 2 Q. B. D. 18 ; 46 L. J. Q. B. 31 ; 
35 L. T. 803 ; 25 W. R. 96. 

Annotation : — Consd. lie Martin, Smith r. Martin (1885), 54 

L. J. Ch. 1071. 

1 01 54. .] — Testatrix in this case by her 

will gave certain real estate to trustees upon trust 
to pay to or otherwise permit E. to receive the 
rents & profits thereof for her life, & after her 
decease, upon trust to pay to or otherwise permit 
A. to receive the rents & profits thereof for her 
life, if she should be living at the time of the 
decease of E., but if she should be then dead, upon 
trust for two nieces of testatrix’s late husband, 
whom she named, absolutely as tenants in common ; 
& testatrix gave all the residue of her estate to A. 
absolutely. E. survived testatrix, & A. survived 
E., & consequently her life interest took effect. 
She was now dead, the two nieces being living, & 
the question was raised whether the estate went 
to the two nieces, or whether, inasmuch as A. did 
not die in the lifetime of E., the gift to them failed, 
& the estate went to A.’s representatives, being 
given to her absolutely by the joint operation of 
the gift of the life interest & of the residue : — 
Held : the property went to the two nieces, the 
gift to them not being a contingent remainder, 
but an imperfect expression of testatrix’s intention 
that, subject to the two life interests, the nieces 
were to take absolutely . — Re Martin, Smith v. 
Martin (1885), 54 L. J. Ch. 1071 ; 53 L. T. 34. 

10155. As executory devise or contingent 

remainder.] — Though a gift over may as to one 
alternative operate as an executory devise it will 
not necessarily do so as to another ; & if the second 
is that which in fact occurs, the gift may be 
treated as a good contingent remainder. The 
invalidity of one alternative will not necessarily 
defeat the other. 

Devise to E. for life, “ & from & after her decease 
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Sect . 25 . — Gifts over after prior limitation : 
sect. 3, A., B. C.] 

to such child or children as she may have, if a son 
or sons who shall live to attain the age of twenty- 
three, &, if a daughter or daughters, who shall live 
to attain the age of twenty-one, as tenants in 
common, etc. ” ; Sc in case of the death of any son 
under twenty-three, or daughter under twenty- 
one, the share to go to the survivors attaining those 
ages ; Sc in case E. has only one son to attain 
twenty-three, or a daughter to attain twenty-one, 
to such son or daugher ; “ & also, in case E.’s 
children shall die under ” the ages mentioned, 
“ or if she has none,” then to J. & S. for life, & 
afterwards to their sons & daughters on attaining 
the above ages respectively. There were similar 
devises to J. & S., but in the devises to J. Sc S. 
nothing was said as to total absence of issue ; in 
that to A. the words used were “ Sc further, in 
case A. shall die without issue.” E. first Sc A. 
afterwards died without ever having had a child : — 
Meld ; (1 ) on the death of A. the gift over in favour 
of a daughter of J., who had attained twenty-one, 
took effect as a contingent remainder, because no 
X>rior estate was divested or displaced, Sc when the 
particular estate, the life estate of A., determined 
the contingency on which the remainder was to 
take effect, had occurred ; (2) though the gift over, 
on the death of E/s sons under twenty-three, was 
void for remoteness, the gift over on her death 
without having had issue, was not thereby affected. 

(3) A. died without ever having had issue : — 
Held : though in the devise to her the not having 
issue was not expressed, it was necessarily implied 
in the provision as to her dying without children 
who should attain twenty-three or twenty-one, 
Sc therefore on her death without ever having had 
issue, the gift over took effect. — Evers v. Challis 
(1859), 7 H. L. Cas. 531 ; 11 E. It. 212 ; sub nom . 
Doe d. Evers v. Challis, 29 L. J. Q. 13. 121 ; 
33 L. T. O. S. 373 ; 5 Jur. N. 8. 825 ; 7 W. R. 
622, II. L. ; revsg. S. C. sub nom . Challis v. DoEd. 
Evers (1852), 18 Q. 13. 231, Ex. Ch. 

Annotations: — As to (1) Apld. Watson v. Young (3 885), 28 
Ch. D. 430 ; lie Harvoy, Peek v. Savory (1888), 39 Ch. D. 
289. Befd. White v. Summers, [1908] 2 Ch. 256. As to 
(3) Rtfd. Brookman t>. Smith (1871), L. It. 6 Exch. 291. 
Generally , Coxud. He Bence, Smith v. Bence. [1891] 3 Ch. 
242 ; Hancock v. Watson, 11902] A. C. 14. Reid. 
Hodgson r. Halford (1879), 11 Ch. D. 909 ; Re Roberts, 
Repington v. Roberts -Gav?en (1881), 19 Ch. D. 520. 
Mentd. Re Farncombe’a Trusts (1878), 9 Ch. D. 652. 

101 56. Invalidity of one alternative — Whether de- 
feating other alternative.] — E vers v . Challis, No. 
10155, ante . 


B . Death . 

10157. Whether gift over takes effect — Donee 
never entitled.] — Legacy in trust to pay the interest 
to the separate use of A. for life ; &, after her 
decease, as to the capital for her children : if no 
child, to pay the interest to her husband during 
his life ; & from Sc after his decease, in case he shall 
become entitled to such interest, then to pay the 
principal to other persons. Though the husband, 
having died during his wife’s life, never became 
entitled to the interest, the limitation over was 
established ; as distinguished from the case of 
express condition. — Pearsall v. Simpson (1808), 
15 Ves. 20 ; 33 E. K. 666. 

Annotations : — CODSd. Abbott v. JMiddleton, Ricketts v . 

Carpenter (1858), 7 H. L. Cas. 68. Retd. Key v. Key 

(1853), 4 De G. M. & G. 73 ; Maddison v. Chapman (1858), 

4 K. & J. 709. 

10158. On remarriage of donee — Gift during 
widowhood.] — Bequest to A. during widowhood, 
Sc immediately after her death or second marriage, 
whichever event should first happen, to trustees 


| to sell & divide between several persons named, 
or such of them as should be living at the death of 
A. A. married again : — Held : the property 
thereupon became immediately distributable. — 
Bainbridge v . Cream (1852), 16 Beav. 25; 19 
L. T. O. S. 151 ; 51 E. R. 686. 


Annotations : — Apld. Stanford v. Stanford (1886), 34 Ch. D. 
362. Folld. Re Tucker, Bowohier v. Gordon (1887), 56 L. J . 
Ch. 449. Apld. Re Dear, Helby v. Dear (1889), 58 L. J. Ch. 
659. Consd. Re Warner, Watts v. Silvey, [1918] 1 Ch. 
368. Refd. Re Tredwell, Jeftray v. Trcdwell, [1891] 2 Ch. 

SKI 


10159. .] — Testator gave his 

residuary estate upon trust, in case he left no child 
him surviving, for his wife for life, if she should 
so long continue his widow, but if she should 
marry again, upon trust to pay one-half of the 
dividends, Sc after her death upon trust to pay the 
whole thereof to testator’s brother Sc sister during 
their joint lives, equally to be divided, Sc after the 
decease of either of them the said brother Sc sister 
to pay the same wholly to the survivor for life, & 
after the decease of ” every of them ” his wife, 
brother Sc sister, testator declared that the trust 
fund Sc the dividends thereof were to be held in 
trust for the children of the brother : — Held : 
a moiety of the income accruing duo after the 
second marriage of the widow Sc between the death 
of the survivor of the brother Sc sister Sc that of the 
widow, who survived them, neither belonged to the 
widow nor was undisposed of, but belonged to the 
brother’s only child. — Brown v. Jarvis (1860), 
2 De G. F. Sc J. 168 ; 29 L. J. Ch. 595 ; 2 L. T. 
708 ; 6 Jur. N. S. 789 ; 8 W. R. 644 ; 45 E. R. 
586, L. C. m 

10160. J — A devise or bequest 

over, though in terms made upon the death of the 
donee of the prior interest, is to be extended by 
implication so as to take effect upon the determina- 
tion of that interest by marriage. 

Testator by his will, dated in Feb. 1881, devised 
Sc bequeathed to his wife, A., the income arising 
from the whole of his estate during her life, pro- 
vided she remained a widow ; Sc from Sc after her 
decease, or when she married again, testator devised 
Sc bequeathed the whole of his estate Sc effects, 
real Sc personal, to his daughter K. provided she 
had attained the age of twenty-one, Sc if she had 
not attained such age at the time of the decease 
of his wife A., or when she should marry again 
testator directed that the income from his estate 
should be applied towards the maintenance of K. 
until she attained the age of twenty-one, Sc in the 
event of K. dying during the lifetime of his wife A., 
then at the decease of A., testator devised Sc 
bequeathed the whole of his above-mentioned 
estate in favour of his brothers Sc sisters as therein 
mentioned. Testator died in Mar. 1881, Sc his 
daughter K. died in June, 1881, under the age 
of twenty-one. Testator’s widow, A., married 
again in Dec. 1882 : — Held : the gift over took 
effect on the second marriage of A. because the 
intention of testator was that the gift over should 
take effect upon the determination of the prior 
interest on either the death or the second marriage 
of A.— Stanford v, Stanford (1886), 34 Ch. D. 
302 ; 35 W. R. 191 ; sub nom. Re Stanford, 
Stanford v. Stanford, 56 L. J. Ch. 273 ; 55 
L. T. 705. 


Annotations : — APM. Re Doar. Helby v. Dear (1889), 58 
L. J. Ch. 659. Oonsd. Re Tredwell, Jeffrey v. Tredwell, 
[1891] 2 Ch. 640. Refd. Re Tucker, Bowohier v. Gordon 
(1887), 56 L. J. Ch. 449 ; Re Warner, Watts v. Silvey, 
[1918] 1 Ch. 368. 

10161. 


.] — Testator gave his pro- 
perty to his widow for the benefit of his children so 
'ong as his wife remained unmarried, &, in the 
went of her marrying, gave her a life interest 
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in £2,000, which he directed to be invested, &, 
in the event of her death, to be divided equally 
between his children. He then authorised certain 
advancements on loan to be made to his children, 
& continued i “At my wife’s death the estate 
then remaining is to be divided into four parts, & 
the proceeds divided equally amongst the children 
then surviving.” The widow married again : — 
Held : the residue vested in the children living at 
the widow’s remarriage. — Be Dear, Helby v . 
Dear (1889), 58 L. J. Oh. 659 ; 61 L. T. 432 ; 38 
W. R. 31. 

Annotation : — Consd. lie Trod well, Jeffrey v. Tredwell, 
{1891 J 2 Ch. 640. 

10162. — ■ .] — Testator directed his 

trustees to pay the income of a trust fund to his 
wife during her life, or, until she should marry 
again ; & from & after her marrying again he 
directed his trustees to pay her an annuity of 
£2,000 during her life ; & from <fc after the death 
of his wife he directed them to levy & pay certain 
legacies thereinafter bequeathed, all which, 
although payment was postponed until after the 
decease of his wife, he directed to be taken as 
vested immediately upon his own decease. The 
testator gave £5,000 to his trustees to be divided 
among such charitable institutions as liis wife 
should by her will name & appoint ; & gave his 
residuary estate to three persons in equal shares. 
Testator’s wife survived him, & married again : — 
Held : there being no ambiguity in the words of 
the gift, & no doubt appearing on the will as to the 
intention of testator, all the legacies directed to be 
paid at the death of the widow were to be post- 
poned till that event happened, & were not pay- 
able on the determination of her life estate by her 
second marriage. — Be Tredwell, Jeffray v. 
Tredwell, [1891] 2 Ch. 640 ; 65 L. T. 399 ; sub 
nom. Be Tredwell, J affray v. Tredwell, GO 
L. J. Ch. 657, C. A. 

Annotations : — Distd. lie Akoroyd’s Settlint., Roberta r. 
Akeroyd, [1893J 3 Ch. 363. Reid. Hamilton r. Hamilton, 
[1892J 1 Ch. 396. Mentd. Bishop Auckland industrial 
Co-operativo Flour & Provision Hoc. v. Buttcrknowlo 
Colliery Co. (1904), 73 L. J. Ch. 035. 

10163. .] — STANrER v. Hodgkin- 

son (1903), as reported in 73 L. J. Ch. 183, n. 

Annotation : — Reid. He Barratt, National Provincial Bank 
c. Barratt, 119251 Ch. 550. 

C. Death under Specified Age. 

10164. Whether gift over takes effect — Donee 
never coming into existence.] — Estcourt v. 
Warry (1697), Comb. 437 ; 90 E. R. 576 ; sub 
nom . Grascot v . Warren, 12 Mod. Rep. 128 ; 
2 Eq. Cas. Abr. 361. 

Annotations : — Distd. AndrewB d. Jones v. Fulham (1738), 
Aiulr. 263. Apld. Uoe d. Fulham r. Wiokett (1741), 
Willes, 303. Consd. Fonnereau v. Fonncrcau (1745), 3 
Atk. 315, Refd. Boo v. Brabant (1791), 3 Bro. C. C, 
393. 

10165. .] — A. devised a term for years 

to his wife for life, & after her death to the child 
she was then enceinte with ; but if such child 
died before twenty-one, then he devised one-third 
part of the term to his wife, whom he made extri t. 
The wife not being enceinte at the time of the 
devise: — Held: (1) the devise to her was good, 
though the contingency never happened ; (2) she 
should have the undisposed surplus of the personal 
estate, & not to go in a course of administration. 


— Jones v . Westcomb (1711), Prec. Ch. 310 ; Gilb. 
Ch. 74 ; 1 Eq. Cas. Abr. 245 ; 24 E. R. 149. 

Annotations: — As to (1) N.P. Roe d. Fulham v. Wiokett 
(1741), WilieB, 303. Consd. Fonnereau v. Fonnereau 
(1745), 3 Atk. 315 ; Sheffield v . Orrery (1745), 3 Atk. 282 ; 
Avelyn v. Ward (1750), 1 Ves. Sen. 420. Distd. Statham 
v. Bell (1774), 1 Cowp. 40. Apld. Murray v. Jones, Fawoett 
v. Jones (1813), 2 Ves. & B. 313. Consd. Macklnnon v. 
Sewell (1833), Coop. temp. Brough. 224 ; Lenox v. Lenox 
(1839), 10 Sim. 400 ; Foster v. Smith (1843), 2 Y. & C. 
Ch. Cas. 193 ; Tennant v. Heathfleld (1855), 21 Beav. 
255 ; Evers v. Challis (1859), 7 H. L. Cas. 53 ; Wing v. 
Angrave (1860), 8 H. L. Cas. 183 ; Hall v. Warren (1861), 
9 H. L. Cas. 420. Apld. Be Chappell’s Trusts (1862), 6 
L. T. 643. Conid. He Smith’s Trusts (1865), L. It. 1 Eq. 
79 ; Moore v. Beagley (1875), 33 L. T. 198 ; Re Tredwell, 
Jeffray v. Tredwell, [1891] 2 Ch. 640. Apld. Re Mason, 
Mason v. Mason, [1910) 1 Ch. G95. Refd. Andrews v. 
Fulham (1738), 2 Stra. 1092 ; Southcot v. Watson (1745), 
3 Atk. 226 ; Frogmorton d. Bramstone v. Holyday (1765), 
3 Burr. 1618 ; Do© d. Watson v. Shipphard (1779), 1 
Doug. K. B. 75 ; Parry v. Boodle (1785), 1 Cox, Eq. Cas. 
183 ; Doo v. Brabant (1791), 3 Bro. C. C. 393 ; Humber- 
stone v. Stanton (1813), 1 Ves. & B. 385 ; Loonard v. 
Flight (1835), 4 L. J. Ch. 225 ; Torbuek v . Tarbuck 
(1835), 4 L. J. Ch. 129 ; Re Sheppard’s Trust (1855), 1 
K. & J. 269 ; Pride v. Fooks (1858), 3 Do G. & J. 252 ; 
Brock v. Bradley (1864), 12 W. It. 1136 ; Brookman v. 
Smith (1871), L. It. 6 Exch. 291. As to (2) Consd. Fon- 
nereau v. Fonnereau (1745), 3 Atk. 315. Apld. Tonnant 
v. Heathfleld (1855), 21 Beav. 255. Refd. Farrington v. 
Knightly (1719), 1 P. Wins. 544 ; Willis v. Brady (1740), 
Barn. Ch. 64 ; Moore v. Beagley (1875), 33 L. T. 198. 
Generally, Refd. Tolietfc v. Tollett (1753), Amb. 177 ; 
Edgeworth v. Edgeworth (1869), 17 W. It. 714. Mentd. 
Mortimer v. Hartley (1851), 3 Do G. & Sm. 316. 


10166. .] — Testator bequeaths lease- 

holds to his wife for life, & after her death “ to 
such child as she is now supposed to be pregnant 
with, & to the heirs of such child for ever ; provided 
that if such child shall die before the age of twenty- 
one, having no issue of its body, then the reversion ” 
to Ids wife & two sisters & their heirs respectively 
in thirds. Testator’s wife never was enceinte. 
This devise to the wife & sisters is good, <fc took 
effect notwithstanding. — Andrews d. Jones v . 
Fulham (1738), Andr. 263 ; 2 Eq. Cas. Abr. 294 ; 
2 Stra. 1092 ; 95 E. R. 390. 

Annotations: — Distd. Roo d. Fulham v. Wicketfc (1741), 
Willed, 303. Consd. Warren v. Rudall, Hall v. W arren 
(1858), 4 K. & J. 603. Refd. Avelyn v. Ward (1750), 1 
Ves. Hen. 420 ; Doo v. Brabant (1791), 3 Bro. C. C. 393 ; 
Doo d. Daere v. Dacro (1798), l Bos. & P. 250 ; Murray 
r. Jones, Fawcett v. Jones (1813), 2 Ves. & B. 313. 

10167. .] — Devise of freehold lands to 

the wife for life, & after her death to such child as 
bis wife was enceinte of in fee ; “ Provided that 

if such child, as should happen to bo born as 
aforesaid, should die before twenty-one without 
issue the reversion of one-third should go to the 
wife & the reversion of the other two-thirds to 
two of the devisor’s sisters. The wife was not 
enceinte at all : — Held : the remainder over 
depended on the birth of a child & its dying under 
twenty-one & without issue ; as those events 
never happened the remainder over did not take 
effect, but the heirs-at-law of the devisor were 
entitled to take. — Roe d. Fulham v. Wickett 
(1741), Willes, 303; 325 E. R. 1184; sub nom . 
Roe d. Gulliver v. Wickett, Andr. App. i. 

Annotations: — Dbtd. Avolyn v. Ward (1750), 1 Ves. Sen. 
420. Consd. Warren v. Rudall, Hall v. Warren (1868), 
4 K. & J. 603. Refd. Doo v. Brabant (1791), 3 Bro. C. C. 
393 ; Murray v. Jones, Fawcett v. Jones (1813), 2 Ves. 
& B. 313. 

10168. .] — Gulliver v. Wickett 

(1745), 1 Wils. 105 ; 95 E. R. 517. 

Annotations : — Consd. Avelyn v. Ward (1750), 1 Ves. Sen. 
420. Apld. Parry v. Boodle (1785), 1 Cox, Eq. Cas. 183. 
Consd. Theilusson v. Woodford (1805), 1 Bos. & P. N. R. 


PART XVI. SECT. 26, SUB-SECT. 3. 

— c* 

f. Whether gift over takes effect— 
Donee dying before named period .) — 
Testator, in the event of there being 
issue of the marriage of himself Sc his 


wife, devised half of his estate to such 
issue ; if a son, on his attaining the age 
of 25 years ; if a daughter, on her 
attaining the age of 21 years or 
marriage, M & in the event, of there 
being no such issue horn or if born not 
living within one year from my de- 


cease,” then over. A few weeks after 
testator’s doath Ids wife had a son, who 
lived only a few days : — Held : the 
gift over must take effect, as there was 
no ohild living at the end of the year. — 
Wilson v. Beatty, 2 A. R. 417.^ — 
CAN. 
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Sect. 25. — Gifts over after prior limitation: Sub- 
sect . 3, C. Z).] 

357. Expld. Doe d. Herbert v. Selby (1824), 2 B. & C. 
926. Apld. Doe d. Harris v. Howell (1829), 10 B. & C. 
191. Consd. Warren v. Rudall, Hall v. Warren (1858), 
4 K. & J. 603 ; Evers v. Challis (1859), 7 H. L. Cas. 53 ; 
Eastwood v. Lockwood (1867), L. R. 3 Eq. 487. Reid. 
Doo v. Brabant (1791), 3 Bro. C. C. 393 ; Murray v . 
Jones, Fawcett v. Jones (1813), 2 Ves. & B. 313 ; He 
Martin, Smith v. Martin (1885), 54 L. J. Ck. 1071 ; lie 
Burrows, Cleghorn v. Burrows, 11395] 2 Ch. 497 ; Hancock 
v. Watson, [1902] A. C. 14. 

10169. .] — A man, taking for granted 

that his wife was with child, devised his estate to 
the child his wife was enceinte of : & if such child 
died under age, then he devised it over. The 
woman was not with child. The question was, 
“ whether the devisee over should take.” The 
Homan tribunals, at once, & the English, at last, 
finally determined, that the intent, though not 
expressed, must be construed to give the estate 
to the substitute, unless a posthumous child lived 
to be of age to dispose of it. Consequently, no 
post humous child having ever existed, the sub- 
stitute was entitled (Lord Mansfield, O.J.). — 
Frogmorton d. Bramstone v. Holyday (1765), 
3 Burr. 1618 ; 1 Wm. Bl. 535 ; 97 E. R. 1011. 

Annotations : — Consd. Doe d. Wright v. Cundall (1808), 9 
East, 400 ; Warren v. Rudall, Hall v. Warren (1858), 4 
K. & J. 603. Reid. Doe d. Palmer v. Richards (1789), 3 
Term Rep. 356 ; Goodright d. Baker t\ Stocker (1792), 5 
Term Rep. 13 ; Toovey v. Bassett (1809), 10 East, 460 ; 
Chorlton v. Taylor (1813), 3 Ves. & B. 160 ; Doe d. 
Elsmere & Hale r. Coleman (1818), 6 Price, 179 : Spry t?. 
Bromfleld (1839), 9 Sim. 534 ; Burke v. Annis (1853), 11 
Hare, 232 ; Yarrow v. Knightly (1878), 8 Cli. D. 736. 

10170. .] — Devise to a son of which 

testator supposed his wife to be enceinte at the time 
of making his will, when he should attain the age 
of twenty-one, but if a daughter, then one moiety 
of his estate to his wife, & the other moiety to his 
two daughters, there being one alive at that time, 
when they should attain their ages of twenty-one, 
with survivorship as between the daughters : if 
both die before twenty-one their moiety to go to 
the wife & her heirs for ever ; if she died, her share 
to go to them. The wife proved not to have been 
enceinte : testator died, & so did the daughter 
without issue & under age. The wife shall take 
the whole estate. — Statham v. Bell (1774), 1 
Cowp. 40 ; 98 E. R. 956 ; sub nom. Stainiiam v. 
Bell, Lofft, 455. 

Annotations : — Reid. Parry t?. Boodle (1785), 1 Cox, Eq. Cas. 
183 ; Doo v. Brabant (1791 ), 3 Bro. C. C. 393 ; Mackinnon 
v. Sewell (1833), 2 My. & K. 202. 

10171. .] — Testator, his wife being 

enceinte , gave his estate to trustees, to apply profits 
for the use of the child during infancy, Sc at twenty- 
five to the child in fee ; but in case the child should 
die before twenty-five without issue, remainder 
over. The child was still-born. After which 
testator made a codicil, affirming his will, Sc died 
without issue. Forty-three weeks after his decease , 
the widow is brought to bed of a son, who is found 
to be legitimate. The son cannot take the estate, 
but the devisees over shall take. — Foster v. Cook 
(1791), 3 Bro. C. C. 347 ; 29 E. R. 575, L. O. 

Annotations: — Consd. Mackinnon v. Sewell (1833), Coop. 
temp. Brough. 224. Msntd. French v. Davies (1795), 2 
Ves. 572 ; Strahan v. Sutton (1796), 3 Ves. 249 ; Greatorex 
v. Cary (1802), 6 Ves. 615 ; Chalmers v. Storil (1813), 2 
Ves. & B. 222 ; Roadley v. Dixon (1827), 3 Russ. 192 ; 
Harrison v. Harrison (1837), 1 Keen, 765 ; Gibson v. 
Gibson (1852), 1 Drew. 42 ; Patterson v. Scott (1852), 1 
De G. M. & G. 531 : Bending v. Bending (1857), 3 K. & J. 
257; Rickard v. Barrett (1857). 3K. & J. 289 ; Re 
Stokes, Parsons v . Miller (1892), 67 L. T. 223. 

10172. .1 — Bequest to A. for life, & 

afterwards to her children equally, “ to be vested ” 
on such as should attain twenty -five, & “to be 
payable ” as soon as might be after that age should 
be attained, with powers of maintenance & 


advancement out of their “ vested or expectant 
portions,” with a gift over to B. if no child should 
attain twenty-five : — Held : on A.’s death without 
having been married, the gift to B. could not 
take effect, as an alternative limitation to a person 
in esse at the date of the will . — Re Thatcher’s 
Trusts (1859), 26 Beav. 365 ; 53 E. R. 939. 

Annotation : — Apld. Re Howett's Sottlmt., Howett v. 

Eldridgo, [1915] 1 Ch. 810. 

10173. .] — Evers v . Challis, No. 

10155, ante . 

10174. .] — Re Sanforth’s Will, 

[1901] W. N. 152. 

10175. Donee dying in lifetime of testator.] 

— A. bequeathed money to trustees in trust for B. 
till she should attain twenty-one, & then to pay 
same to her ; & if B. should die under twenty-one, 
leaving a child or children, then in trust for such 
child or children ; but if B. should die under 
twenty-one without leaving any child or children, 
then in trust for C.’s three nieces. B. attained 
twenty-one, married, had two children, Sc died in 
the life of testatrix. B.’s children took nothing by 
the will. — Doo v. Brabant (1792), 4 Term Rep. 
706 ; 3 Bro. C. C. 393 ; 100 E. R. 1256. 

Annotations : — Apld. Holmes v. Cradock (1797), 3 Vos. 

317 ; Parsons t?. Parsons (1800), 5 Vos. 578. Consd. 

Humberstone v. Stanton (1813), 1 Ves. & B. 385 ; Mac- 
kinnon v. Sewell (1833), 2 My. & K. 202 ; Brookman t>. 

Smith (1871), L. R. 6 Exch. 291. Retd. Booth v. Booth 

(1799), 4 Ves. 399 ; Tarbuck v. Tarbuck (1835), 4 L. J. Ch. 

129 ; Created v. Created (1859), 26 Beav. 621. 

10176. -.] — M. P. devised a real estate 

to trustees Sc their heirs, upon trust for her son 
absolutely when he should attain twenty-one ; 
but in case he should die before attaining twenty - 
one, leaving issue, then for such issue ; but in 
case he should die under twenty-one, without 
leaving issue, then to the children of P. Sc E. 
The son attained twenty-one, & died unmarried 
in the lifetime of his mother. She left no heir-at- 
law : — Held : the devise vested the estate in the 
trustees ; the subsequent trusts for P. Sc E. failed ; 
Sc the surviving trustee was seised of the estate to 
his own use beneficially. — Cox v. Parker (1856), 
22 Beav. 168 ; 25 L. J. Ch. 873 ; 27 L. T. O. S. 179 ; 
2 Jur. N. S. 842 ; 4 W. R. 453 ; 52 E. R. 1072. 

10177. .] — Testator, by a settlement 

made on the marriage of his daughter, covenanted 
with trustees to leave an equal child’s share of 
certain freehold property to the use of her husband 
for his life, or until insolvency, with remainder to 
her use for life, remainder to the issue of the 
marriage with specified limitations ; Sc if there 
should be no issue, or there being issue, all should 
die under twenty-one years of age, then to the 
use of her heirs “as if she had died sole Sc un- 
married.” His will recited the settlement, Sc 
the limitations contained in the will substantially 
coincided with those contained in the settlement. 
The ultimate limitation was as follows ; “ & in 

case every child bom, or to be born, shall die 
under the age of twenty-one years Sc without 
leaving issue, to the use of the heirs & assigns of 
E. A. V., the daughter, as if she had continued 
sole & unmarried,” with remainder to the testator’s 
right heirs. There were three children born of 
the marriage. Two died in infancy, Sc previous to 
the date of the will ; one was alive at that time, 
Sc lived until the age of twent-y-tliree. He pre- 
deceased testator, who died in 1849. The husband 
of E. A. V. became insolvent in the following year. 
E. A. V. died in 1868. In ejectment by pltf., who 
filled the double character of heir-at-law of testator 
Sc of E. A. V., against deft., an assign of E. A. V. : — 
Held : the ultimate limitation never took effect, 
& pltf. was entitled to recover as heir of testator. — 
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Part XVI. — Construction. 


Bbookman v. Smith (1872), L. II. 7 Exch. 271 ; 41 
L. J. Ex. 114 ; 2(1 L. T. 074 ; 20 W. R. 906, Ex. Oh. 
Annotation : — Held. Milman v. Lane, [1901] 2 K. B. 745. 

10178. Donee dying in lifetime of tenant for 

lff©«] — Under a bequest of stock to A. for life, & 
after the decease of A., to testator’s great grand- 
children, share & share alike, if they were living 
at the time of A.’g death, but, that they should not 
receive any part of the capital till they arrived at 
twenty-one. But, if any one, or all of the children 
should die before they arrived at the age of twenty- 
one years, the shares or part of those so dying 
should go to B. & C., share & share alike : — Held : 
the attaining twenty-one was not confined to the 
event of surviving A., & on the decease of one of 
the children in the lifetime of A. under twenty-one, 
the share of such child passed to B. & C., & did not 
lapse so as to go to testator’s residuary legatee. — 
Goodchild v. Fenton (1829), 3 Y. & J. 481 ; 148 
E. R. 1209. 

10179. .] — Bequest of a residue to D. 

for life, with remainder to her daughter L. if she 
should survive her mother & attain twenty-one ; 
but, if not, then to such other children of D. as 
should be living at their mother’s decease, & 
should attain twenty-one ; & if all such other 

children of D. should die under twenty-one, then 
over to M. D. survived her daughter L., & her 
only other child attained twenty-one, but died in 
her lifetime : — Held : on the death of D. leaving 
no children, the bequest over to M. took effect. — 
Mackinnon v. Sewell (1833), 2 My. & K. 202 ; 
Coop. temp. Brough. 224 ; 3 L. J. Ch. 101 ; 39 
E. R. 921, L. C. 

Annotations : — Apld. Alton v. Brooks (1834), 7 Sim. 204. 

Consd. Leonard v. Flight (1835), 4 L. J. Ch. 225 ; Toldervy 

v. Colt (1836), 1 M. & W. 250. Apld. Wilson v. Mount 

(1840), 2 Boav. 397 ; Brock «. Bradley (1864), 33 Beav. 

670. Consd. Brookman v. Smith (1871), L. It. 6 Exch. 

291. Ezpld. Davies v. Davies (1882), 47 L. T. 40. Retd. 

Cooper r. Palmer (1845), 1 Coll. 665 ; Warren v. Itudall. 

Hall v. Warren (1858), 4 K. & J. 603. 

10180. .] — Bequest of a pecuniary 

legacy to A. for life, with remainder to B. for life, 
with remainder to the children of A. living at the 
decease of the survivor of A. & B., to be paid at 
twenty-one, with benefit of survivorship in case 
of the death of any such children under twenty-one, 
with a gift over to X. if all such children died under 
twenty-one. A. had two children only, who at- 
tained twenty-one & died in A.’s lifetime, leaving 
children : — Held : the gift over to X. took effect. — 
Wilson v . Mount (1840), 2 Beav. 397 ; 4 Jur. 202 ; 
48 E. R. 1235. 

10181. Donee dead at date of will.] ~ 

Bequest of stock, in trust for three persons nomi - 
natim y in equal shares, to be transferred to them 
when they shall attain twenty-one. But, if any 
of them shall depart this life under the age of 
twenty-one & unmarried, then his share, original 
& accruing, to go to the survivors ; & if all of them 
shall die under twenty-one & unmarried, then the 
stock to sink into the residue. One of the three 
died some months prior to the making of the will : 
— Held: the survivors were entitled to the share 


which testator attempted to bequeath to deceased. 

The rule being, in the case of a conditional 
limitation . . . that “ if the precedent limitation 
by what means soever, is out of the case, the subse- 
quent limitation takes place ” (Page Wood, V ,-C.). 
— Re Sheppard’s Trust (1855), 1 K. & J. 209 ; 
09 E. R. 459. 


Annotations : — Apprvd. Hannam v. Sims (1858), 2 De G. & 
J. 151. Apld7Barnes v. Jennings (1866), L. 11. 2 Eq. 448. 
Retd. Gibbons v. Gibbons (1881), 6 App. Cas. 471. 


D . Marriage . 

10182. Whether gift over takes effect — On death 
of donee.] — On a devise “ to his wife for life, if she 
do not marry ; & if she do marry, then to his son, 
& the heirs of his body,” with remainder over ; 
the remainder is not contingent, but vests in the 
son to take effect in possession upon the death or 
marriage of his mother. — Luxford v. Cheeke 
(1083), 3 Lev. 125 ; 83 E. R. 011 ; sub now. 
Brown v . Cutler, 2 Show. 152 ; T. Raym. 427. 

Annotations : — Expld. Sheffield v. Orrery (1745), 3 Atk. 
282. Di8td. Doe d. Westminster v. Freeman (1786), 1 
Term Hop. 389. Apld. Meeds v. Wood (1854), 19 Beav. 
215. Consd. Abbott v. Middleton, Ricketts v. Carpenter 
(1858), 7 H. L. Cas. 68. Apld. Walpole v . Laslett (1862), 1 
New Rep. 180. Consd. Eastwood v. Lockwood (1867), 
L. R. 3 Eq. 487 ; Re Martin, Smith v. Martin (1885), 54 
L. J. Ch. 1071. Apld. Re Dear, Helby v. Dear (1889), 58 
L. J. Ch. 659. Consd. Re Tredwell, JetTray v. Tredwell, 
[1891] 2 Ch. 640. Held. Marlborough v. Godolphin (1750), 
2 Ves. Sen. 61 ; Letheullier v. Tracey (1753), Amb. 204 ; 
S&yer v. Masterman (1757), Wilm. 386. 

10183. .] — Under a devise, to testator’s 

son for life, remainders in tail to his first & other 
sons, etc., by any future wife, but, if he married 
any person related to his present wife, in such case 
to go over to the children of testator’s brother, 
the event of the son’s marrying a second wife 
related to his first is not a condition precedent ; 
&, on his death without marrying again, the estate 
vests in the children of testator’s brother, & does 
not descend to testator’s heir-at-law. — Bradford 
v. Foley (1779), 1 Doug. K. B. 03 ; 99 E. R. 45. 

Annotation : — Refd. Doo v. Brabant (1791), 3 Bro. C. C. 
393. 

10184. -.] — Devise to A. & her heirs : 

but if she dies under twenty-one & unmarried, to 
B. & her heirs. A. dies in the life of testator, under 
twenty-one & without issue, but having been 
married : the heir is entitled. — Williams v. 
Chjtty (1797), 3 Ves. 545 ; 30 E. R. 1148, L. C. 

Annotations : — Refd. Tarbuck v. Tarbuck (1835), 4 L. J. Ch. 
129 ; Greated v. Greated (1859), 26 Beav. 621. Meiltd. 
ShallcroBS v. Finden (1798), 3 Ves. 738 ; Keeling v. Brown 
(1800), 5 Ves. 359 ; Powell v. Robins (1802), 7 Ves. 209 ; 
Henvill v. Whitaker (1827), 5 L. J. O. S. Ch. 158 ; Sherratt 
v. Sherratt (1833), Coop. temp. Brough. 35 ; Graves v. 
Graves (1836), 8 Sim. 43 ; Mirehouae v. Scaife (1837), 2 
My. & Cr. 695 ; Wood v. Ordish (1855), 3 Sm. & G. 125. 

10185. .] — Testator bequeathed certain 

moneys, etc., to his wife, in trust for her so long as 
she remained a widow ; & on her marrying again, 
ho bequeathed to her one-third of all his property 
not otherwise disposed of, & the remaining two- 
thirds to his nieces. The widow died unmarried : 
— Held : she was entitled to the money in the 
stocks, for her widowhood only, &, on her dying 
unmarried, the residue became undisposed of. — 
Pile v. Salter (1832), 5 Sim. 411 ; 58 E. R. 391. 

Annotations: — Ezpld. Browne v. Hammond (1859), John. 
210. Dbtd. & Distd. Eaton v. Hewitt (1862), 1 New Rep. 
10. Dbtd. Underhill v. Roden (1876), 2 Ch. D. 494. 
N.F. Scarborough v. Scarborough (1888), 58 L. T. 851. 
Refd. W’ardroper v. Cutfield (1864), 10 L. T. 19. 

10186. .] — Testatrix devised a farm in 

trust for E. for life, &> “ declared that if E. should 
marry,” then she gave the farm to J . for life, etc. ; 
E. did not marry : — Held : the gift to J., etc., was 
vested independent of E.’s marrying again. — 
Meeds v . Wood (1854), 19 Beav. 215 ; 52 E. R. 
33L 

Annotation ; — Consd. Re Martin, Smith v. Martin (1885), 54 
L. J. Ch. 1071. 

10187. .] — A devise or bequest over, in 

terms made dependent upon the marriage of the 
donee of the preceding estate, will be extended 
by implication so as to take effect on the determina- 


PART XVL SECT. 25, SUB-SECT. 8. 

— D. 

10182 i. Whether gift over takes 


On death of donee .] — A testator who 
leaves property to his wife during 
widowhood with a gift over on her 
marrying again, is deemed to have 


intended that the gift over shall take 
effect whenever the wife's life estate 
comes to an end. — E vers v . Evers, 
[1918] N. Z. L. R. 45. — N.Z. 
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Sect. 25. — Gifts over after prior limitation : Sub - 
sect. 3, D. & E~ 

tion of that estate by death. — Browne v . Ham- 
mond (1858), John. 210 ; 70 E. R. 400. 

Annotations : — Apld. Underhill v. Roden (1876), 2 Ch. D. 
494 ; In the Estate of Griffiths, Morgran v. Stephens, [1917] 
P. 69. Difltd. Chia Ehwee Eng v . Chia Poh Choo, [1923] 
A. C. 424. Reid. Wariiroper v. Outfield (1864), 10 L. T. 
19 ; Piokwell v. Spencer, Snow & Snow (1872), 41 L. J. Ex. 
73 ,* Re Tredwoll, Jeffray v. Tredwell, [1891] 2 Ch. 640. 
Mentd. Re Jones' Estate, Hume v. Lloyd (1878), 26 W. R. 
828 ; Re Harvey's Estate, Harvey v. Gillow, [1893] 1 Ch. 
667 ; Re Wilmot, Wilmot v. Betterton (1897), 76 L. T. 
415 ; Re Can ney's Trusts, Mayers v. Strover (1910), 101 
L. T. 905. 

10188* -.] — Where a will contains a gift 

of an estate for life or until marriage, followed by 
a gift over, in terms depending on marriage only, 
the gift over will be construed to take effect on the 
determination of the previous estate, whether by 
death or marriage ; & there is no difference in this 
respect whether the first estate is limited to a 
widow or to any other persons. — Walpole v. 
Laslett (1862), 1 New Rep. 180 ; 7 L. T. 526. 

10189. .] — Testator gave the produce 

of his real estate to his daughter E. for life, so long 
as she should remain single ; but in case she should 
marry, then he gave one-lialf of the income to 
his daughter E., & one-half to his daughter M., a 
married woman with children ; & after the death 
of M. he gave one-half of the trust moneys to her 
children & the other half to the children of E. ; 
<fc if M. should die without leaving children, then 
the whole for E.’s children ; & if E. should die 
without cliildren, the whole to M.’s children ; 
if both should die without cliildren, then over. E. 
never married : — Held : upon her death the 
children of M. took the whole corpus & income, 
subject only to be divested if M. should die without 
having any children. — Eaton v. Hewitt (1862), 
2 Drew. & Sra. 184 ; 1 New Rep. 10 ; 7 L. T. 496 ; 
8 Jur. N. 8. 1120 ; 11 W. R. 76 ; 62 E. R. 591. 

Annotations: — Apld. Underhill v. Roden (1876), 2 Ch. D. 
494 ; Re Stanford, Stanford v. Stanford (1880), 55 L. T. 
765 ; Scarborough v. Scarborough (1888), 58 L. T. 851 ; 
Re Cane, Rail r. Sivers (1890), 00 L. J. Ch. 30 ; In the 
Estate of Griffiths, Morgan t*. Stephens, [1917] 1'. 59. 
Refd. Wardroper v. Outfield (1804), 10 L. T. 19 ; Re Trcd- 
weli, Jeffray v. Tredwell, [1891] 2 Ch. 010. 

10190. .] — Where testatrix gave a life 

interest in stock to a feme sole “if siie remained 
single, but if she married ” then over : — Held : 
the gift over took effect upon her death unmarried. 
— Wardroper v. Outfield (1864), 33 L. J. Ch. 
605 ; 10 L. T. 19 ; 10 Jur. N. S. 194 ; 12 W. R. 458. 

Annexations : — Apld. Scarborough r. Scarborough (1888), 68 
L. T. 851. Reid. Re Tredwell, Jeffray v. Tredwell, [1891 J 
2 Ch. 640. 

10191. — .] — A gift over, though in terms 

contingent on the marriage of the donee of the 
preceding estate, will take effect on the determina- 
tion of that estate by death, notwithstanding that 
the donee of the preceding estate takes an interest 
under the gift over. 

Testator, by will made in 1852, gave his real & 
personal estate to A. on trust to pay the rents & 
interest to his wife for the support of herself & 
his children, till the eldest should attain twenty- 
five, or until his wife should marry again, & in 
case of his wife marrying again before any child 
attained twenty-five to pay her £30 a year thereout, 
& apply the residue for the support of his children, 
& as his two children should attain twenty-five, 
upon trust to pay them £700 each, & subject thereto, 
to pay the rents & interest to his wife for life, 
in case she should then be unmarried, but in case 
his wife should marry again, upon trust to pay her 
£30 a year thereout, & he directed that “ then 99 his 
trustee should pay the residue of his real & personal 


estate amongst his “ children & their issue & their 
heirs & assigns, share & share alike as tenants in 
common ” ; & in case his children should die under 
twenty-five without leaving issue then he directed 
hi« trustee to pay the rents & interest to his wife 
for life, & after her death to hold the corpus, as 
to one moiety, as his wife should by deed or will 
appoint, as to the other moiety, to the use of A. if 
living, or if dead, to the use of his children : 
Held : the gift of the residue to testator's children 
& their issue was not contingent on the wife's 
second marriage, but took effect on her death.- 
Underhill v. Roden (1876), 2 Ch. D. 494 ; 45 
L. J. Ch. 266 ; 34 L. T. 227 ; 24 W. R. 574. 

Annotations : — Apld. Stanford v. Stanford (1886), 34 Ch. I>. 
362; Scarborough v. Scarborough (1888), 68 L. T. 851. 
Consd. Re Tredwell, Jeffray v. Tredwell, [1891] 2 Ch. 640. 
Apld. In the Estate of Griffiths, Morgan v. Stephens, [1917] 
p: 59. Conid. Re Warner, Watts v. Silvey, tl9i8] 1 Ch. 
368. Reid. Re Wilmot, Wilmot v. Betterton (1897), 
76 L. T. 415. 


10192. .] — Testator bequeathed to his 

daughter M., so long as she should remain single, 
£120 a year, & directed that on the day of her 
marriage the principal should be divided amongst 
his children, the shares of his daughter M. & of 
another daughter being given to trustees upon 
trust for the daughters for life, with certain re- 
mainders. The question was, whether the gift- 
over on M.’s marriage took effect on her death : 
Held : the balance of authority being now strongly 
against Pile v. Sailer , No. 10185, ante , the ordinary 
rSe prevailed, &, although the gift over on marri- 
age included a life tenancy in one-third of tho 
original sum, it took effect on death. — ^ car- 
borough v. Scarborough (1888), 58 L. T. 851. 

10193. .] — Testator gave to trustees all 

his real personal estate, upon trust to suffer his 
widow to receive the rents & dividends for her life, 
provided she kept his property in repair & insured 
the same against loss or damage by lire, pro- 
vided further that she remained a widow & did 
not cohabit with any other man ; & in case she 
made default in repairing or insuring his said 
property, or married again, or cohabited with any 
other man, then, in either of the said cases, upon 
certain trusts in favour of his cliildren or their 
issue. The widow 7 died without having committed 
any of the acts or defaults on which her life estate 
was determinable : — Held : the gift over took effect 
on the determination of the prior estate by doatli 
as well as on the other events. — Re Cane, Ruff v . 
Sivers (1890), 60 L. J. Ch. 36 ; 63 L. T. 746. 

10194. .] — Testatrix directed the trus- 

tees of her will to pay the income of her residuary 
estate to her daughter until she should marry, & 
after her marriage to pay to her thereout a legacy 
of £3,000 & divide the balance between all her, 
testatrix’s, sons surviving her : — Held : the gift 
over to the sons took effect on the death of the 
daughter unmarried. — Re Mason, Mason v. 
Mason, [1910] 1 Ch. 695 ; 79 L. J. Ch. 605 ; 102 
L. T. 514 ; 54 Sol. Jo. 425, C. A. 

Annotation: — Refd. Re Loach, Loach v . Loach (1912), 81 

L. J. Ch. 683. 


10195. .] — A devise or bequest over, in 

terms made dependent upon the marriage of the 
donee of the preceding estate, is to be extended, 
by implication, so as to take effect on the deter- 
mination of that estate by the death of such donee. 

Testator by his will gave all his property to his 
wife “ during her widowhood,” & after her death 
directed that the property should belong & be 
made over to the cJbild or children “ issue of our 
marriage ” ; should, however, the widow remarry » 
“ then the whole of my property shall at once be 
made over legally to the offspring of our marriage, 
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& i I they are minors the whole to be under trustee- 
ship ” ; also, should the issue of the marriage 
“ die out,” then on the remarriage of the widow 
testator directed that the property should be made 
over to “ the legal next of kin & heirs descendants 
of my family.” No appointment of exor. or trus- 
tee was made in the will. The widow, who did not 
marry again, took out letters of administration in 
1883 with the will annexed, &, having intermeddled 
in the estate, died in Nov. 1915, leaving a will & 
appointing extrices., who duly proved the same, & 
in Mar. 1916, as such legal personal representa- 
tives, obtained a grant of letters of administration 
to the estate of testator’s only child, who died in 
1887, aged eleven years. Upon a suit in the 
Probate Div. for letters of administration de bonis 
non with the will of testator, D., annexed : — Held : 
the child of testator did not take a vested interest, 
but only an interest contingent upon his surviving 
the remarriage or death of Ids mother, testator’s 
widow. — In the Estate of Griffiths, Morgan v. 
Stephens, [1917] P. 59 ; 80 L. J. P. 42 ; 116 L. T. 
382. 

10196. In lifetime of testator.] — (1) A 

Chinese testator by Ins will directed that the in- 
come of the trust fund thereby constituted should 
be divided equally between his wife & Ids three 
sons, but that if she remanded her one-fourth share 
should be divided equally among the three sons ; 
<&, by clause 17, that upon the expiration of twelve 
years from Ids death the corpus should be divided 
equally between the wife A the three sons, with the 
same gift over in the event of her remarrying within 
that period. The will contained no disposition 
of the wife’s share in the event of her death, which 
occurred before testator died : — Held : there 
could not be implied a gift over to the sons upon 
the wife’s death, since there was nothing in the 
will to show that that was testator’s intention ; on 
the contrary, the presumed intention upon which in 
other cases a similar implication had been made, 
namely that the gift was to be limited by the life- 
time of the donee, was excluded by clause 17. 

(2) The will being in the English language, & 
employing English terms of legal art, any con- 
sideration of Chinese usages not supported by 
its express terms was excluded. — Cm A IChweb 
Eng v. Cm A Poh Choon, L1923] A. C. 124 ; 92 
L. J. P. 0. 70 ; 128 L. T. 656, P. C. 

10197. Gift over on marriage without con- 

sent-— Marriage with consent.] — Testator devised 
certain real estates to trustees & their heirs, upon 
trust that his daughter M. should, until she should 
attain the ago of twenty-one, if sole & unmarried, 
receive out of the rents & profits an annuity of 
£60, & she should thereafter & until she attained 
thirty-one, if sole & unmarried, receive an annuity 
of £40 ; but in case his said daughter should marry 
without the consent of his trustees, then she 
should be paid only an annuity of £50, for her sole 
use, & that the estates should immediately upon 
the marriage be in trust for the children of his 
daughter M., as tenants in common in tail ; & for 
default of such issue, in trust for his, testator’s, 
sister 8. & her heirs for ever; provided always, 
that in case his said daughter M, should marry 
with the consent of the trustees, it should be lawful 
for them to settle the estates upon M. & her 
husband for their joint lives & the life of the sur- 
vivor, with remainder to the issue of the body of 
his said daughter, in such shares & proportions as 
the trustees should appoint, & in default of such 
appointment, in such shares & proportions as were 
thereinbefore limited. M. married with the con- 
sent of the trustees, upon which occasion a settle- 
ment was made pursuant to the will, & died 


without issue : — Held : the remainder to S. was 
conditional, depending on M.’s marriage without 
consent ; & M. having married with consent, the 
remainder to S. failed, although M died without 
issue. — Toldervy v. Colt (1836), 1 M. & W. 250 ; 
1 Y. & C. Ex. 621 ; Tyr. & Gr. 324 ; 5L. J. Ex. 
Eq. 25 ; 150 E. R. 427. 

Annotation : — Reid. Gundry v . Pinnigor (1852). 1 De G. M. 
& G. 501. 

E. Other Conditions. 

10198. Attainment of specified age.] — One 

devises lands to trustees & their heirs in trust to 
receive the rents, until his son shall come to 
twenty-one, & to pay one -third thereof to testa- 
tor’s wife in lieu of dower, & out of the other two- 
thirds to raise portions for liis daughters ; & 

devises all to his son W., when twenty-one in tail 
remainder to A,, B. & C. The wife dies. The son 
dies before twenty-one, <fc without issue. Resolved 
the remainders over to A., B. & C. are good, though 
the son died before twenty-one. — Levet Need- 
ham (1690), 2 Vern. 138 ; 23 E. R. 697, L. C. ; 
previous proceedings , sub nom, Coates v. Needham 
(1688), 2 Vern. 65, L. C. 

Annotations: — Mentd. Sidney v. Shelley (1815), 19 Ves. 
352 ; Ite Cooper’* Trusts (1853), 23 L. J. Ch. 27, n. 

10199. Refusal to change name — Whether gift 
over takes effect on death.] — A. devised his estate 
to his son in tail male, remainder to B. for life, 
remainder t-o his sons in tail male, on condition 
that he should change his name, & if he or any son 
of his refused so to do, then testator directed the 
devise to be void, & gave the estate over to D. The 
son died without issue, B. performed the con- 
dition, & died without issue, & upon a question, 
whether D. should have the estate after the death 
of B. it was certified by the judges of K. B. that D. 
took no estate on the death of B. but that it went 
to the heir-at-law of A. — Amherst v. Lytton 
(1729), 5 Bro. Pari. Cas. 254 ; Mos. 131, 211; 
Fitz-G. 99 ; 2 E. R. 661, H. L. 

Annotations : — Apld. Sheffield v. Orrery (1715), 3 Atk. 282. 
Refd. Lytton r. Lytton (1703), 4 Bro. U. C. 441. 

10200. .] — A. devised his estate to his 

son in tail remainder to B. for life on condition he 
changed his name to 8. & if he did not, gave it over 
to D. The son died without issue, B. performed 
the condition & died : — Held : on the death of B. 
the remaindermen took no estate but it went to the 
heir-at-law of A. — Sheffield v. Orrery (Lord) 
(1745), 3 Atk. 282 ; 26 E. li. 965, L. C. 

Annotations ; — Refd. Lctliieullier v. Tracy (1754), 3 Atk. 
774 ; Thellusson v. Woodford (1805), 1 Bob. & P. N. It. 
357 ; Doo d. Ckattavvay v. Smith (1816), 5 M. & S. 126 ; 
Doc d. Cadogan v. Ewart (1838), 7 Ad. & El. 636 ; Meeds 
v. Wood (1854), 19 Beav. 215 ; Browno v, Hammond 
(1858), John. 210 ; Walpole v. Laslett (1862), 1 New Rep. 
180 ; Underhill r. Roden (1876), 45 L. J. Ch. 266 ; 
lie Hewett, Eldrldge v. lies, [1918] 1 Ch. 458. Montd. 
Grace v. Wobb (1848), 18 L. J. Ch. 13. 

10201. Failure to give release In three months — 
Donee dying in lifetime of testator.] — Devisee, on 
condition that the land should go over to another 
if he did not give a release in three months after 
testator’s death, dying in testator’s lifetime, the 
devisee over shall take instead of their heir-at-law. 
This being a conditional limitation, & not a strict 
condition. 

If the precedent limitation, by what means 
soever, is out of the case, the subsequent limita- 
tion takes place (Lord Hardwicke, C.). — Avelyn 
v. Ward (1750), 1 Ves. Sen. 420 ; 27 E. R. 1117, 
L. C. 

Annotations : — Consd. Doo v, Brabant (1791), 3 Bro. C. C. 
393 ; Simpson v. Vickers (1807), 14 Ves. 341 ; Macklnnon 
v. Sewell (1833), Coop. temp. Brough. 224. Apld. He 
Sheppard's Trust (1855), l K. & J. 269. Consd. Under- 
wood v. Wing (1855), 4 Do G. M. & G. 633 ; Edgeworth 
v. Edgeworth (1869), L. H. 4 H. L. 35 ; Davies v . Davies 
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Sect. 25. — Gifts over after prior limitation : Sub - 
sect. 3, E 

(1882), 47 L. T. 40. Reid. Ashburncr v. Maogruire (1786), 
2 Bro. C. C. 108 ; Simmons v. Vallanoe (1793), 4 Bro. C. C. 
345 ; Leonard v. Flight (1835), 4 L. J. CL. 89 ; Tarbuck 
v. Tarbuck (1835), 4 L. J. Ch. 129 ; Cramp v. Playfoot 
(1858), 4 K. & J. 479 ; Created v. Greeted (1859), 26 
Bear. 621 ; Wing v. Angrave (I860), 8 H. L. Caa. 183 ; 
Hall v. Warren (1861), 9H. L. Cas. 420 : Evans v. Strat- 
ford (1864), 2 Hem. & M. 142 ; Re Smith's Trusts (1865), 
L. R. 1 Eq. 79 ,* Barnes v. Jennings (1866), L. li. 2 Eq. 
448 ; Re Gibson, Mathews v. Foulsham (1866), L. 11. 2 
Eq. 669 ; Re Sander’s Trusts (1866), L. It. 1 Eq. 675. 


10202. Failure of named person to have son in 
Holy Orders — No son born.] — A. devises an advow- 
son to the first or other son of B. that should 
be bred a clergyman, & be in Holy Orders, in fee, 
but in case B. should have no such son, then to C. 
in fee. Both devises are void, as depending on 
too remote a contingency ; therefore though B. 
dies without having had a son, the heir-at-law of 
the devisor & not C. is entitled. — Proctor v. 
Bath & Wells (Bp.) (1794), 2 Hy. Bl. 358 ; 12(3 
E. R. 594. 

Annotations : — Distd. Tollcmaelio v. Coventry (J834), 8 
Bli. N. S. 547. Confld. Dungannon v. Smith (1846), 12 
Cl. & Fin. 546 ; Monypenny v. Bering (1852), 2 De G. M. 
& G. 145 ; Cattlln v. Brown (1853), 11 Hare, 372 ; Evers 
v. Challis (1859), 7 H. L. Cas. 532 ; Re Bence, Smith v. 
Bence, (1891] 3 Ch. 242 ; Hancock v. Watson, T1902] 
A. C. 14. Reid. Egerton v. Brownlow (1853), 4 
H. L. Caa. 1. 

10203. If only one child living — Testatrix dying 
without having had any children.] — Construction 
of a residuary clause, after a bequest to testatrix’s 
younger children, “ but in case I shall have but 
one child living at the time of my decease,” or all 
but one die under twenty-one <fc unmarried, to 
another family : not a condition : established 
therefore in the event of testatrix’s death, having 
never had a child. — Murray v. Jones, Fawcett v. 
Jones (1813), 2 Ves. & B. 313 ; 35 E. R. 338. 

Annotations : — Distd. Swayne v. Smith (1822), 1 L. J. O. S. 
Ch. 16. Conad. Toldervy r. Colt (1836), 1 M. & W. 250. 
Apld. Mortimer r. Hartley (1849), 3 Do G. & Sra. 316. 
Consd. Wing v. Angravcs (1860), 8 II. L. Cas. 183 ; Brock 
v. Bradley (1864), 33 Beav. 670 ; Taylor v. Sparrow 
(1865), 14 W r . li. 1 24. Retd. Mackinnon r. Sewell (1834), 
3 L. J. Ch. 161 ; Leonard v. Flight (1835), 4 L. J. Ch. 
225 ; Tarbuck v . Tarbuck (1835), 4 L. J. Ch. 129 ; Foster 
v . Smith (1843), 2 Y. & C. Ch. Cas. 193 ; Tily v. Smith 
(1844), 1 Coll. 434 ; Underwood r. Wing (1855), 4 De G. M. 
& G. 633 ; Pride v. Fooks (1858), 3 De G. & J. 252 ; 
Evers v. Challis (1859), 7 H. L. Cas. 531 ; Hall v . Warren 
(1861), 9 H. L. Cas. 420. 


10204. & no Issue of other children — Issue 

of other children living.] — Devise of real estate in 
trust to pay the clear rents, issues & profits, & in 
certain proportions, to certain persons in the will 
mentioned, for life ; & then testator proceeds to 
devise as follows — “ & from <fc after the death of 
the survivor of them the said L. S.” etc., (naming 
the several persons to whom the above life interests 
were given) “ then I give & devise all & singular the 
manor, messuages, lands, etc., unto ail & every the 
children of my late sister E. C. by her three several 
husbands ” (naming them), “ that shall be then 
living, Sc their heirs Sc assigns for ever, equally to 
be divided between them as tenants in common, Sc 
not as joint tenants ; & if there should be but one 
such child, Sc no issue of any of the other children 
then living, then, Sc in that case, I give Sc devise 
all my real estates in Ireland unto such surviving 
child, his or her heirs & assigns for ever.” The 
event which happened was that, at the death of 
the surviving annuitant, there was only one child 
of the sister E. C. then living, but that there was 
issue of several of the other children then living : — 
Held : there was an intestacy from the death of 
the surviving annuitant ; the event which hap- 
pened not having been provided for. — Bhuldham 
v. Smith (1818), 6 Dow. 22 ; 3 E. R. 1386, H. L. 


10205. Death before accomplishment of appren- 
ticeship — Donee dying In lifetime of testator.] — 

Bequest to a son of testator on his accomplishing 
his apprenticeship, with the dividends in the 
meantime for maintenance ; Sc in case he shall die, 
before he accomplishes his apprenticeship, then Sc 
in such case to the other children. The legacy 
lapsed by the death of the legatee, having accom- 
plished his apprenticeship, in testator’s life. — 
Humberstone v . Stanton (1813), 1 Ves. & B. 
385 ; 35 E. R. 150. 

Annotations: — Reid. Humphreys v. Howes (1830), 1 Hubs. 

& M. 639 ; Tarbuck v. Tarbuck (1835), 4 L. J. Cb. 129 ; 

Willetts v. Willetts (1848), 7 Hare, 38 ; Hannam v. Sims 

(1858), 2 De G. & J. 151 ; Re Green 'b Estate (1860), 1 

Drew. & Sm. 68. 

10206. Event of sons being “ settled ” — Death 
under twenty-one.] — Testatrix directed the interest 
of her residuary estate to be applied in defray- 
ing the expenses of the education of her nephews G. 

C. Sc principal to be applied either in binding 
them apprentices at the ago of fourteen, or to bo 
reserved till they attained twenty-one, to com- 
mence business. “ In the event of G. Sc C. both 
or either of them, being settled before this will 
comes in force, I provide that the next boy, J. or 
II. have the benefit, & so on.” G. & C. survived 
testatrix, but died under twenty-one : — Held : 
J. Sc H. were entitled to the residue. — Prestwidge 
v. Groombridge (1833), 0 Sim. 171 ; 58 E. R. 
558. 

10207. Gift on cessation of office held by donee — 
Gift to donee & wife or survivor — Death of donee 
before ceasing to hold office.] — Testatrix gave to J. 
& his wife, & the survivor of them, an annuity of 
£100 during their respective lives, ‘ in case J. 
should become incapable to collect or be dis- 
charged from collecting the rents of a particular 
estate ; the annuity to commence Sc become 
payable from the first quarter day after her decease, 
or after he should cease to collect the rents. The 
husband survived testatrix, but died soon after- 
wards, having continued to receive the rents till 
his death. The wife is entitled to the annuity of 
£100 for her life. — Brittain v. Fleming (1833), 
2 Mv. Sc K. 147 ; 39 E. R. 900. 

1<)208. “ Not marrying or dying 99 — Equivalent 
to death unmarried.] — Testator gave a sum of 
money to trustees, in trust only Sc for the use & 
benefit of his adopted daughter, & which he desired 
might be paid to her, & to be settled on her during 
her life, in case of her marriage : or, in case she 
did not marry, then the interest of the money, 
being vested in Government Securities, to be paid 
to her ; &, in the event of her not marrying or 
dying, then the money to go to his nephews. The 
daughter married, &, shortly afterwards, died 
without issue : — Held : her husband, who had 
taken out administration to her, & not testator’s 
nephews, was entitled to the fund. 

These words 44 not marrying or dying ” must 
have meant 44 dying unmarried ” (Shadwell, 
V. 0.). — Hawkins v. Hawkins (1834), 7 Sim. 173 ; 
4 L. J. Ch. 9 ; 58 E. R. 803. 

A nnotation : — Mentd. Re Bacon’s Will, Camp v. Coo (1886), 

31 CL. D. 460. 

10209. Marriage or death of widow — After death 
of son without Issue — Son dying without Issue after 
death of widow.] — Testator devised one moiety of 
the proceeds of his real estate to his son for his 
life, & the other moiety to his, testator’s, wife, 
during her widowhood ; Sc directed that in case of 
the wife’s death or marriage in the lifetime of the 
son, her moiety should go to the son in the same 
manner as the first mentioned moiety. Testator 
then directed, that in case his son should die in the 
widowhood of his mother. Sc leave lawful issue, the 
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son’s moiety, & after the widow’s death or mar- 
riage, her moiety should become the property of such 
issue. Testator then devised as follows : — “ But 
in case of such, my son’s, demise in the widowhood 
of his mother, without leaving lawful issue, then I 
wish & direct the whole of the proceeds of my 
property to be paid to her during her widowhood, 
subject to an annuity of £40 per annum to be paid 
to Mr. T. ; & in case of the marriage or death of 
my present wife, my son being dead, & leaving no 
lawful issue, then I give the whole of the proceeds 
of my estate to J.” Testator’s son survived the 
widow & died without issue : — Held : the con- 
tingency on which J. was to take the estate was 
destroyed, & the heir-at-law of testator was en- 
titled. — D icken v. Clarke (1837), 2 Y. & 0. Ex. 
572 ; 160 E. R. 524. 

10210. Death without leaving any child — Child 
failing to attain vested Interest.] — Devise <fc be- 
quest of real & personal estate to trustees for A. for 
life, & afterwards “ to convey & assure ” equally 
between all A.’s children, on their respectively 
attaining twenty-one, with a gift over on A.’s 
death without “ leaving any child.” There was 
one child who survived A., & died an infant : — 
Held : such child did not take a vested interest & 
the gift did not take effect. — Walker v. Mower 
(1852), 16 Beav. 365 ; 51 E. R. 819. 

Annotations: — Conad. lif Finch, Ah hiss v. Burney (1881), 
17 Ch. D. 211 ; DorC v. Fletcher (1885), 34 W. R. 29 ; 
lie Edwards, Jones v. Jones, [19001 1 Oh. 570. Reid. 
Ingram v. Suckling: (1859), 33 L. T. O. S. 89. 

10211. Bankruptcy— Whether gift over takes 
effect on death — In lifetime of tenant for life.] — 

Testator gave all his residuary estate to trustees, 
upon trust to pay the proceeds to his wife for life, 
A after her decease upon trust to sell the property 
<te to stand possessed thereof, as to one-seventh 
part, in trust., to lay out invest the same in a 
government annuity for the life of his son, & upon 
further trust to pay such annuity when <fc as the 
same should become payable, not by anticipation, 
to his son, for his life, for his own use ; but testator 
declare that in case his son should, either before 
or after his, testator’s, death, become bkpt. or 
insolvent, or should do any act to incumber the 
annuity, then the property was to go over to other 
persons. Testator’s son survived testator & died 
m the lifetime of the tenant for life, without having 
become bkpt. or insolvent, & without having done 
any act to incumber the annuity : — Held : his 
personal representatives were entitled to the 
property. — Day v. Day (1853), 1 Drew. 569 ; 1 
Eq. Rep. 195 ; 22 L. J. Oh. 878 ; 3 7 Jur. 586 ; 1 
W. R. 402 ; 61 E. R. 569. 

Annotations : — KJP. Power v. Hayno (18G9), L. R. 8 Eq. 2G2. 
Consd. Hatton v. May 0 87G), 3 Ch. 1). 148. N.F. He 
Draper (1888), 57 L. J. Ch. 942. Reid, lie Strange, Lamb 
r. Boss! Leu (1910), 00 Sol. Jo. G40. 

10212. .1 — Testator directed his 

exors., after the death of his wife, to invest one- 
sixth of his residuary estate in the purchase of an 
annuity during the life of ,1., A to pay the annuity 
into the proper hands of J. for his support & 
maintenance ; <fc in case J. should anticipate, 
assign, charge, or incumber the annuity, or become 
bkpt. or insolvent, testator directed that the 
annuity should go to his other residuary legatees. 
J. died in the lifetime of testator’s widow, without 
having assigned or incumbered the annuity, or 
become bkpt. or insolvent : — Held : there was an 
intestacy as to the one-sixth of the residuary 
estate after the death of the widow. — P ower v. 
Hayne (1869), L. R. 8 Eq. 262 : sub nom. Power 
v. Hayne, Burchell v. Disney, 17 W. R. 783. 

Annotations : — Folld. Rc Draper (1888), 57 L. J. Ch. 942. 
Rtfd. Hatton v. May (1876), 3 Ch. D. 148 ; Re Strange, 
Lamb u. Bohr! Leu (1916), 60 Sol. Jo. 640. 


10213. - Re Draper, No. 10677, 

post 

10214. .] — Testator gave property to 

trustees on trust for his son for his life, until he 
should become bkpt. or insolvent or compound 
with his creditors, &, after any such events, over. 
There were powers to lease during the son’s life, & 
general powers of sale : — Held : the limitations 
over were not contingent on the happening of 
bkpey., insolvency, etc., only, but took effect on 
the death of the son. — Etches v. Etches (1856), 
3 Drew. 441 ; 4 W. R. 307 ; 61 E. R. 971. 
Annotation : — Retd. Re Martin, Smith v. Martin (1885), 53 
L. T. 34. 


10215. Insanity at death of tenant for life — Donee 
dying in lifetime of tenant for life.] — Testator, 
after giving a life interest to his wife, bequeathed 
certain sums of stock to his four sons, A. B. C. & 
D., provided D. should be of sound mind at the 
time of the decease of his wife. But in case he 
should be insane at that period, then he directed 
that such sums of stock should be divisible between 
his sons A., B., & C. D. died insane in the lifetime 
of testator’s wife : — Held : D. did not take any 
vested interest in such stock, & his share was 
divisible in thirds, & payable to the three other 
sons. — Re Chappell’s Trusts (1802), 0 L. T. 643 ; 
10 W. R. 573. 

10216. Death in lifetime of husband — Donee dying 
unmarried.] — Bequest to A., an unmarried lady, 
for life, for her separate use, with remainder to 
her children, & in default to her absolutely if she 
survived her husband, but if she should die in his 
lifetime, then as she should appoint by will, & in 
default for her next of kin. A. died without ever 
having married : — Held : in the events which had 
happened A. took an absolute interest & her exors. 
were entitled to the legacy. — Brock v. Bradley 
(1864), 33 Beav. 670 ; 4 New Rep. 529 ; 11 L. T. 
16 ; 10 Jur. N. S. 815 ; 12 W. R. 1136 ; 55 E. R. 


inotations Consd. Re Tredwell, Jeffray v. TredweU 
[1891] 2 Ch. 610 ; lie Laing, Laing v. Morrison, [1912] 2 
Ch. 386. 

10217. Death before acquiring vested interest 

Death in lifetime of testator.]— Testator gave the 
residue of his real & personal estate to trustees 
upon trust for sale & division of the proceeds into 
four equal parts, & as to one of such parts upon 
trust to invest & pay the interest to his son D. for 
life, & after D.’s decease upon trust for all & every 
the children of D., who, being a son or sons, should 
attain the age of twenty-one years, or die under 
that age leaving issue, or being a daughter or 
daughters, should attain that age or marry, in 
equal share as tenants in common if more than one, 
if there should be but one such child, the whole 
to be in trust for that one ; & testator directed that 
if all the persons constituting any one of the four 
sets or classes of beneficiaries in his trust moneys 
should depart this life without having acquired a 
vested interest in. the capital of the share of such 
set or class, that then the share or shares of the 
set or class which should have becone so extin- 
guished or lapsed should go unto and be equally 
divided amongst the surviving classes or class, 
etc. D. survived testator, having had one child 

only, who died an infant in testator’s lifetime : 

Held : the gift over of the share given to the class 
represented by D. took effect. — Beardsley v . 
Beynon (1865), 12 L. T. 698 ; 13 W. Ii. 831. 

10218. Receipt of legacy — Death before receipt 
— Gilt for life.] — Testator gave to his daughter the 
income of one-fourth share of his residuary estate 
for life or until sho should receive a certain legacy 
left to her under the will of her late father-indaw, 
in which case there was to be a gift over. The 
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Sect. 25. — Gifts over after prior limitation : Subject. 
3, E. ; sub-sect. 4. Sects ♦ 26 <fc27 ; Sub-sect. 1*] 

daughter died without having received the legacy, 
So there was no prospect of her estate ever receiving 
the same or any part of it : — Held : the daughter 
took a terminable life interest So the gift over took 
effect on her death So was not limited to the 
happening of the event mentioned in the will. — 
Re Seaton, Ellis v . Seaton, [1913] 2 Ch. 614 ; 
83 L. J. Ch. 124 ; 107 L. T. 192. 

Annotation : — Consd. Chia Kbivee Eng v. Chia Poll Choon, 
[1923] A. C. 424. 

Failure of charitable gift.] — See Charities, Vol. 
VIII., pp. 323-325, Nos. 1058-1077. 


Sub-sect. 4. — Death of Prior Donee in Life- 
time of Testator — Lapse. 

See Part NIV., Sect. 5, sub-sect. 1, ante . 


Sect. 26.— LIMITATIONS FOLLOWING PARTICU- 
LAR CONTINGENT ESTATE — EXTENT OF 
OPERATION OF CONTINGENCY. 

10219. Whether annexed to subsequent limita- 
tion.] — A. seised in fee, has a son B. So a sister C., 
etc., So devises his lands to his son B. in tail 
general, So if his son B. should die without issue, <fc 
his wife should survive him, then the wife to have 
the premises for life, remainder to C. in fee ; B., 
the son, dies without issue, but testator’s wife 
dies before him ; C. is not entitled to the remainder 
in fee, because the contingency is annexed to all 
the devises over. — D avis v. Norton (1726), 2 
P. Wms. 390 ; 24 E. K. 781. 

Annotations : — Dbtd. Doo t\ Brabant (1791), 3 Bro. 0. C. 

393. Reid. Doutty t\ Laver (1849), 14 L. T. O. {■?. 102. 

10220. .] — Lethieixllier v. Tracy (1753), 

3 Atk. 774 ; Amb. 204 ; Keny. Ch. 40 ; 26 E. K. 
1243. 

Annotations Reid. Doe d. Lees r. Ford (1853), 2 E. & B. 

970 ; Pearson v. Rutter (1853), 3 De G. M. & G. 398. 

10221. .] — Under a devise of land to trustees 

to pay £20 of the rents So profits to testator’s 
daughter, So the rest to her husband, So the whole 
rents So profits to the husband after the daughter’s 
death ; &, in case the daughter should survive her 
husband, then the land to the use of the daughter 
for life ; &, after her death, to the use of her son 
in tail, then to the heirs of the body of the husband, 
by the daughter, then to the heirs of her body, then 
to the heirs of the husband ; the daughter dying 
before her husband, the limitations over shall 
not take effect, the contingency not being confined 
to her life estate, but affecting all the other limi- 
tations, So operating as a condition precedent. — 
Doe d. Watson v . Shjpphard (1779), 1 Doug. 
K. B. 75 ; 99 E. R. 52. 

Annotations: — Comd. Murray v. Jones, Fawcett v. Jones 

(1813), 2 Ves. & B. 313 ; Warter v. Hutchinson (1823), 1 

B. & C. 721. Diftd. Doe d. Loes v. Ford (1853), 2 E. & B. 

970. Reid. Mackinnon v. Sewell (1833), 2 My. & K. 202 ; 

Tennant v. Heathfleld (1855), 21 Boav. 255. 

10222. .] — Where the devisor had three 

sisters, one of whom was married, So devised 
land to trustees So their heirs, “ in trust that they 
Sc their heirs should, during the life to the married 
sister, receive the rents & profits, So pay the same 
to the two other sisters, their heirs & assigns, So 
from So after the decease of the husband, in case 
the married sister should be then living, to the use 
of the three sisters severally in thirds for life, with 
several remainders to their first So other sons, in 
tail, remainder to the daughters as tenants in 
common, with cross-remainders between the 


| sisters on default of issue of their bodies respec- 
tively, remainder over in tail ” : the condition of 
the married sister’s surviving her husband is not 
annexed to any of the limitations subsequent to 
the limitation of the life estate. — H orton v. 
Whittaker (1786), 1 Term Rep. 346 ; 99 E. R. 
1131. 

Annotations: — Reid. Doo d. Lees v. Ford (1853), 2 E. & B. 

970 ; Wardroper v. Cutlleld (1804), 10 L. T. 19. 

10223. .] — Doe d. Vessey v. Wilkinson 

(1788), 2 Term Rep. 209 ; 100 E. R. 115. 

Annotation : — Reid. Toldervy v. Colt (1836), 1 M. & W. 250. 

10224. .] — A testator, being seised of certain 

lands in fee, devised the same to his wife till his 
son J. should attain the age of twenty-five years ; 
So in case he should attain that ago, & he, testator, 
should have other children living at the time of 
his death, he devised lands to trustees for the 
term of one thousand years ; So after the expira- 
tion or sooner determination of that term, to liis 
son J., for life ; So after his decease, to the use of 
the first son of the body of his son J., in tail, male, 
remainder in tail male to the second, third, & other 
sons of his son J., remainder to his daughters in 
tail, with remainders over. The will then stated 
that the term was limited for the purpose of raising 
£5,000 as portions for other children than the 
eldest that lie might leave at his death ; So that, if 
all his children except the eldest should die before 
the ages of twenty-five So twenty-one years, the 
sum of £5,000 should not be raised, but should 
cease for the benefit of the person next in reversion 
for remainder expectant on the said term of one 
thousand years. Provided that, in case testator 
should have no such younger child or children, or 
they should die before the age of twenty-five or 
twenty-one years, the term of one thousand years 
should cease, determine, So be utterly void to all 
intents So purposes. Testator died, leaving his 
eldest So only son, J., him surviving, who attained 
the age of twenty -five years after his father’s 
death, So died in 1830, leaving one son only, the 
present pltf. The question being, whether, under 
this will, pltf. became entitled to the lands as tenant 
in tail : — Held : the whole of the devise was not 
contingent on the event; of testator leaving another 
child besides his son J. ; but the contingency was 
only meant to apply to such subsequent trusts So 
limitations as depended for their existence upon 
the happening of the event in question, So therefore 
pltf. took the lands as tenant in tail. — Quickk v. 
Leach (1844), 13 M. So W. 218 ; 13 L. J. Ex. 348 ; 
153 E. R. 91. 

10225. .] — Bequest of residue equally be- 
tween A. So B., the wife of 0. ; So if C. survived B., 
for him for life, So afterwards to their four cliildren : 
— Held : the children took only in the event of C. 
surviving B. — Oattley v. Vincent (1852), 15 
Beav. 198 ; 51 E. R. 512. 

10226. .]— M. devised certain estates to his 

nephew, Sir J. E., Bart., for life, So after Sir J. E.’s 
decease to his second son So his heirs male ; So in 
default to the third son So his heirs male. So so on, 
with a proviso, that if the baronetcy should come 
to or descend to the second son of Sir J. E., the 
estates should go over to the next in succession. 
P. the father of Lady E., by a will made subse- 
uently to that of M., devised his estates to his 
aughter, Lady E., for life, then to her eldest 
son for life, So his heirs, So for default, etc., to 
the second son of Lady E. for life, So to his 
heirs, “ in case he shall not become, or shall 
not continue, seised of the real estates of M. by 
virtue of his will,” & to the third & every other 
son of Lady E., subject to the like condition, 
** provided always, that if it shall happen that my 
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said daughter shall have no issue male of her body 
living at her death, or no such issue male as shah 
be entitled, by the true meaning of this my will 
to v my real estates, hereby limited & settled as 
aforesaid, then, & in either of those cases, I devise 
all my said real estates, subject respectively as 
aforesaid, to all the daughters, if more than one, 
of the body of my said daughter, who shall be living 
at her death, as tenants in common, & their heirs, 
etc.,” with cross remainders amongst them ; “ & 
if there should be but one such daughter living at 
my said daughter’s decease, & no issue of any other 
such daughter then in being, then to such only 
surviving daughter & her heirs.” At the time of 
the death of Lady E. there were two sons & several 
daughters living ; both sons afterwards died with- 
out issue : — Held : the daughters of Lady E. did 
not take any estate under the limitations of the 
will of P. for that the words “ living at her death ” 
applied to both branches of the proviso, & the con- 
tingency on which the daughters were to become 
entitled determined at the death of their mother. — 
Eden v. Wilson (1852), 4 H. L. Cas. 257 ; 10 
E. R. 401, H. L. ; revsg. S. C. svb nom . Wilson v. 
Eden (1850), 12 Beav. 454. 

Annotations : — Reid. Abbott v. Middleton, Ricketts v. 

Carpenter (1858), 7 II. L. Cas. 09 ; Stanley v. Stanley 

(1802), 2 John. & H. 491 ; Hanbury v. Bateman, [1920], 

1 Ch. 313. 

10227. .] — The general rule on this subject 

with respect to wills appears to me to be correctly 
stated in the passage in 1 Jarman on Wills , pp. 752, 
7 58, to which we were referred in the course of the 
first argument. “ When a contingent particular 
estate is followed by other limitations, a question 
frequently arises, whether the contingency affects 
such estate only, or extends to the whole series. 
The rule in these cases seems to be, that if the 
ulterior limitations be immediately consecutive 
on the particular contingent estate in unbroken 
continuity, & no intention or purpose is expressed 
with reference to that estate, in contradistinction 
to the others, the whole will be considered to hinge 
on the same contingency ; & that, too, although 
the contingency relate personally to the object 
of the particular estate, & therefore appear not 
reasonably applied to the ulterior limitations. 
Thus, where an estate for life is made to depend on 
the contingency of the object of it being alive at 
the period when the preceding estates determine, 
limitations consecutive on that estate have been 
held to be contingent on the same event, for want 
of something in the will to authorise a distinction 
between them” (Crompton, ,1.). — Doe d. Lees 
v. Ford (1853), 2 E. & B. 970 ; 2 C. L. It. 654 ; 
23 L. J. Q. B. 53 ; 22 L. T. O. S. 184 ; 18 Jur. 420 ; 
118 E. R. 1029. 

10228. — — .] — Testatrix bequeathed the interest 
of long annuities to her sisters, & in case of one or 
both of their deaths before hers, gave ” the whole 
of interest in long annuities ” to her brother for 
life. At his death, half of the interest she gave to 
a daughter of the brother till she attained twenty- 
one, & “ then to receive half the capital.” Like- 
wise testatrix bequeathed to a son of her brother 
the other half : — Held : on the construction of 
the whole will, the bequests to the niece & nephew 
were not contingent upon the sisters’ deaths in 
testatrix’s lifetime. — Boose y v. Gardener (1854), 
5 De G. M. & G. 122 ; 18 Beav. 471 ; 43 E. R. 
818, L. JJ. 

Annotation; — Conid. Paylor v. Pegs (1857), 24 Beav. 105. 

10229 . .] — Testator gives all his property to 

trustees in trust to sell, & out of the proceeds to 
pay certain legacies, & as to the residue directs 
that they shall divide the income equally between 
his two daughters, until one should marry, & then 


upon trust to pay the interest of £3,000 to such as 
should first marry for her separate use, without 
ower of anticipation, with a gift over to the hus- 
and & children, & a like gift to the other daughter’s 
husband & childron. There was then a proviso that 
if either daughter should die in the lifetime of the 
other unmarried & without issue, the interest of 
an additional sum of £2,000 should be paid to 
the survivor for life, &, subject to the sums afore- 
said, in trust to pay £500 to J., & £500 to E. J. 
& E. both died in the lifetime of the two daughters, 
one of whom then also died unmarried, leaving all 
her property to her sister, who was still unmarried 
also. On the question what interest the surviving 
daughter took, & whether the legacies of £500 & 
£500 to J. & E. were vested or contingent : — Held : 
the surviving daughter took one moiety of the 
income of the residues only, & the legacies of £500 
& £500 were vested legacies. — Hill t>. Hill (1800), 
2 L. T. 792 ; 8 W. R. 530. 

10230. — — .] — Martin v. Holgate, No. 10627, 
post . 

10231. .]- —A contingency affecting a gift by 

will to a parent is not to be extended to a gift to 
his issue, which is an independent bequest ; & 
the ct. will construe such a gift as vested if the 
words will at all permit of that construction. — 
Re Applebee’s Trusts (1873), 28 L. T. 102 ; 
21 W. R. 290. 

10232. .] — Testator begins a portion of his 

will by the words “ & from & after the decease of 
my said wife leaving issue of our marriage,” & 
follows this by a series of provisions none of which 
could come into operation at all unless there were 
some issue of their marriage, & then begins a 
subsequent set of provisions with the words “ <fc 
from k after the decease of my said wife without 
leaving issue of our said marriage.” Their Lord- 
ships think that, whatever be the effect of those 
words preliminary to the introduction of the pro- 
visions for the issue of the marriage, they must 
affect all such provisions (per Cur.). — Rhodes v. 
Rhodes (1882), 7 App. Cas. 192 ; 51 L. J. P. C. 53 ; 
46 L. T. 463 ; 30 W. R. 709, P. C. 

Annotations : — Mentd. Evans r. Ball (1882), 47 L. T. 165 ; 

In the Goods of Boehm, [1891] P. 247 ; Karunaratnc v. 

Ferdinandus, [1902] A. C. 405. 

10233. Use of word “likewise.”] A 

devise, commencing with the word “ likewise,” 
held to be subject to the contingency mentioned in 
the preceding gifts of the same estate. 

Testator devised an estate to his son until he 
attained twenty-one, & to testator’s widow for 
life, in case his son died under twenty-one. This 
was followed by a gift of the produce of the estate 
to his nephews, which commenced with the 
• word “ likewise ” : — Held : upon the context, the 
gift to the nephews was governed by the same 
contingency as that to the widow, <fc the son having 
attained twenty-one, the gift to the nephews 
failed. — Paylor v. Pegg (1857), 24 Beav. 105; 
53 E. R. 297. 


Sect. 2 7 . — SURVIVORSHIP. 

Sub-sect. 1. — In General. 

10234. Meaning of survive — Depends on context.] 
— The rule, as settled by modern authorities, is 
that the word “ survivor ” is to be construed 
strictly, & is not to be read “ other,” unless the 
rest of the will should render the more liberal & 
less literal construction essential, for the purpose 
of carrying into execution the objects expressed 
by the will. 

Testator gave one-third of his real & personal 
estate to each of his three daughters for life, & 
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Sect. 27. — Survivorship: Sub-sect, l.j 

after their respective deaths, to their respective 
children. But in case any or either of the three 
daughters should die without leaving any child, or 
if all should die under twenty-one, then the share 
for the daughter “ so dying should be for the 
separate use of the surviving daughter or 
daughters Sc their children per stirpes ” : — Held : 
“surviving” ought to be construed “other.” — 
Hodge v, Foot (1865), 34 Beav. 349 ; 65 E. R. 
669. 

Annotations : — Dbtd. Harrison v. Harrison, (1901] 2 Cb. 136. 

Befd. He Bonn, Bonn v. Bonn (1885), 29 Ch. D. 839 ; Re 

Bowman, lie Lay, Whytehead v. Boulton (1889), 41 

Ch. D. 525. 

10235. .] — The words “ survivors & 

survivor ” of parents construed strictly, although 
the children of some of them took an interest in 
remainder . — Re XJsticke (1866), 35 Beav. 338 ; 14 
W. R. 447 ; 55 E. R. 926. 

Annotations : — Dbtd. Re Arnold’s Trusts (1870), L. B. 10 Kq. 

252. Befd. Beckwith v. Beckwith (1876), 25 W. B. 6. 

10236. .] — Re Sing, Sing v. Mills, 

[1914] W. N. 90. 

10237. May be different In different parts of 

will.] — Semble : to effect the expressed intention 
of testator, the word “ survivor ” may receive a 
different sense in different parts of a will. — 
Winterton v. Crawfurd (1830), 1 Russ. & M. 
407 ; 8 L. J. O. S. Ch. 134 ; 39 E. R. 157. 

Annotations : — Consd. TaafTe v. Conniee (1862), 10 H. L. Cas. 

64. N.F. Re Keep’s Will (1863), 32 Boay. 122. Befd. 

Looming v. Sherratt (1842), 6 Jur. 663. 

10238. Living at particular time.] — Words 

of survivorship in a will shall not defeat the effect 
of words importing a tenancy in common ; but 
shall be referred to some time, as the death of the 
tenant for life ; or even to the death of testator, 
though a construction not to be adopted, if there 
can be any other. — Russell v. Long (1799), 4 
Ves. 551 ; 31 E. R. 283. 

Annotations: — Befd. Newton v. Ayscough (1815), 19 Vos. 

534 ; Cripps v. Wolcott (1819), 4 Madd. 11. 

10239. .] — The word, “survivors,” in 

a bequest to children, held upon the context of the 
will, to mean, surviving so as to attain their 
respective ages of twenty-ono. — Crozier v. Fisher 
1828), 4 Russ. 398 ; 6 L. J. O. S. Ch. 118 ; 38 
E. R. 855. 

Annotations : — Distd. Turing v. Turing (1846), 15 Sim. 139 ; 

Huffamw. Hubbard (1853), 16 Beav. 579. Confd. Vorley v. 

Richardson (1856), 8 De G. M. & G. 126. Befd. Re 

Poultnoy, Poultnoy v. Poultney, [1912] 1 Ch. 245. 

10240. .] — After a bequest to daughters 

of testator, testator directed that proper articles 
should be drawn up on their marriage, “ to the 
intent that, should any of them die without issue, 
then, on decease of their respective husbands & 
themselves, their fortunes to revert to their 
surviving brothers, share Sc share alike.” One 
of testator’s daughters died during the life of her 
brothers, who all died in the lifetime of her 
husband : — Held : the husband, as administrator 
of the wife, was entitled to the fund absolutely. 

The words “ surviving brothers ” mean brothers 
then living ; so that the sentence runs “ to the 
intent that, should any of them die without issue 
then, on the decease of their respective husbands Sc 
themselves, their f ortune to revert to their brothers 
then living.” — Eaton v. Barker (1845), 2 Coll. 


124 ; 5 L. T. O. S. 283 ; 9 Jur. 822 ; 63 E. R. 
665. 

Annotations : — Folld. Jones v. Davies (1880), 28 W. R. 455. 

Diltd. Re Bold, Banks v. Hartland (1926), 95 L. J. Ch. 201. 

Befd. Re Deacon's Trusts, Deaoon v. Deaoon, Hagger v. 

Heath (1906), 95 L. T. 701. 

10241. .] — The rule of law, aslaid down 

by modern authorities, is, that the word “ sur- 
vivors ” is to be confined to its literal signification, 
of survivors at the period spoken of by testator, 
in every case where it is possible to do so without 
violating the clear meaning of the rest of the will. 

The word “ survivors ” of nieces construed 
“ others,” in consequence of the gift over & of 
the subsequent part of the will referring to the 
“issue” of a deceased niece participating in an 
accrued share . — Re Keep’s Will (1863), 32 Beav. 
122 ; 55 E. R. 48. 

10242. .1 — The words “ survive ” & 

“ survivor ” import that the person who is to sur- 
vive must be living at the time of the event which 
he is to survive. Therefore a gift over in default 
of children or remoter issue of A., who should 
survive A. : — Held : not void for remoteness. — 
Gee v. Liddell (1866), L. R. 2 Eq. 341 ; 35 Beav. 
658 ; 35 L. J. Ch. 610 ; 12 Jur. N. S. 541 ; 14 
W. R. 853 ; 55 E. R. 1053. 

10243. Outliving particular person.] — Gift by 

will to M. for life, & after her death, to “all & 
every the children of the said M. who shall survive 
me ” : — Held : to include children of M. bora after 
the death of testator. 

I am of opinion that we may without impropriety 
hold the words “ who shall survive me ” to mean 
“ who shall be living after me (Knight Bruce, 
L.J .). — Re Clark’s Estate (1864), 3 De G. J. Sc 
8m. Ill ; 13 W. R. 115 ; 46 E. R. 579, L. JJ. 

Annotations : — Distd. Re Delany, Delany v. Dclany (1895), 

39 Sol. Jo. 468 ; Re Heath, Jackson v. Norman (1901), 

48 Sol. Jo. 416. 

10244. .] — (1) Testator devised Sc 

bequeathed his real & residuary personal estate to 
trustees, on trust as to one moiety of the personalty 
Sc a specific part, being about half in value, of his 
realty to accumulate the income until B. should 
attain twenty-live or die, whichever should first 
happen, in case either of such events should happen 
within twenty-one years from his own death, but, 
in case that period should expire before either of 
such events should happen, upon trust to pay the 
income to B., if living, from the expiration of such 
period until he should attain twenty-five or die, 
whichever should first happen, Sc, subject as afore- 
said, testator directed that the moiety should be 
held in trust for B. absolutely in case he should 
attain twenty-five, Sc in case he should die under 
twenty-five, leaving a son or sons him surviving, 
who, or any one of whom, should attain twenty- 
one, the moiety was, subject as aforesaid, to be 
held in trust for the only, or, if more than one, 
the first surviving son of B. who should attain 
twenty-one. Testator directed that the second 
moiety of the personalty Sc the rest of the realty 
should be held on trust to accumulate the income 
until D. should attain twenty-five or die, which- 
ever should first happen within the period of 
twenty-one years from his own death, Sc in case 
that period should expire before either of such 
events should happen, then upon trust to pay the 


PART XVI. SECT. 27. SUB-SECT. 1. 

10238 i. Meaning of survive — Living 
at particular time .] — The word “ sur- 
viving ” when used in a will, is to be 
read in its ordinary & natural sense of 
“then remaining living,” unless there 
is something in the will to indicate an 
Intention that It is to be read in any 
other sense .-— Re Wilson (1900), 19 


N. Z. L. It. 406.— N.Z. 

102431. Outliving particular 

person.] — Testator, by his will left the 
residue of his property to trustees upon 
trust to divide it equally between such 
of the children of A. & of B., ” as shall 
survive me & live to attain 21, on their 
attaining such age ” : — Held : the 


primary meaning of " survive ” is 
“ outlive ” ; there was nothing in the 
context of the will to control that 
meaning, 6c, therefore, the children 
bom during testator’s lifetime, & who 
were living at his death, were alone 
entitled to share in the residue. — 
Knight v . Knight (1912), 14 C. L. R. 
86.— AUS. 
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income to D., if living, from the expiration of such 
period until he should attain twenty-five or die, 
whichever should first happen, &, subject as afore- 
said, testator directed that the moiety should be 
held in trust “ for such only surviving son, or, if 
more than one surviving son, for the eldest of such 
surviving sons absolutely.” But, in case D. should 
leave no son him surviving, the property was to 
be held in trust for R. absolutely. B. was a 
stranger in blood to testator ; D. was testator’s 
nephew. D. attained twenty-five : — Held: having 
regard to the whole scheme of the will, an absolute 
gift of the second moiety to D. at twenty-five 
must be implied. 

(2) Again, there is the word “ surviving ” & in 
construing that word one naturally looks for the 
happening of some event in the first instance, 
most probably a death, though it may be something 
else, to which the word may apply. The word 
“ surviving ” may be used as meaning either sur- 
viving a particular person, or surviving a par- 
ticular period of time. It may point to a person 
surviving a time at which he or some one else 
attained twenty-one. The word “ surviving ” 
does not seem to me so strong a word as “ such ” 
(North, J.). — Mellor v. Daintree (1880), 33 
Oh. D. 198 ; 56 1.. J. Ch. 33 ; 55 L. T. 175. 

Annotation: — As to (1) Reid. Re Haygarth, Wickham v. 

Haygarth, [19131 2 Ch. 9. 

10245. .] — He Sin q, Sing v. Mills, 

[1914] W. N. 90. 

10246. Living beyond particular period.] — 

Testator devised to each of his children an estate 
for the life of that child, with remainder to the 
children of that child, & in case any or either of 
testator’s children should die without leaving any 
child or children him, her, or them surviving, 
then the testator devised the estates to which 
their child or children respectively would have 
been entitled under his will, if living, to his, 
testator’s, surviving children for their respective 
natural lives, & after their deceases respectively 
he gave their respective shares to their respective 
children, their heirs, exors., administrators, & 
assigns. There was no gift over on the death of all 
testator’s children without leaving children. C., 
one of testator’s children, died without leaving 
issue. Some of the other children were then living ; 
others had died leaving children of theirs then 
living : — Held : (1) the word “ surviving ” was to 
be read in its proper sense, & the children of those 
children of testator who had predeceased C., took 
no interest in the estate of which O. was tenant for 
life ; the fact that the original shares are all settled 
by the will, & that the shares which the “ sur- 
vivors ” take in the share of a child who dies with- 
out issue, are settled in the same way as their 
original shares, is not by itself sufficient to show 
that “ survivors ” is used otherwise than in its 
proper sense. 

(2) “Surviving” means living beyond some 
period. Now the true rule for construing a will is, 
that if a rule has been laid down fixing in the 
absence of any expressed intention the meaning 
of a word, then that meaning is to be given to it 
unless there is something in the context to vary 
the meaning, & if no such definite rule has been 
laid down, then the words are to be taken in their 
natural sense. There is no canon as to the period 
to which survivorship is to be referred, except 
that in an immediate gift it is to be referred to the 
death of testator, & if there is a life estate then to 
the determination of the life estate. Here the 


natural meaning of “ surviving ” is living at the 
death of the child, the estate devised to whom for 
life is given over on his death. It is said that the 
intention of testator is shown to be that the clause 
should be construed otherwise. If such an 
intention is sufficiently indicated effect ought to be 
given to it. But, in my opinion, to road “ sur- 
viving” as meaning “ others” would defeat the 
intention, for the clause of accruer is to take 
effect only in the event of a child dying without 
leaving any child him surviving. The word 
“ surviving ” must there be read in its natural 
sense, & to give it another sense in the same clause 
would be a forced construction (Cotton, L.J.). 
— He Benn, Benn v. Benn (1885), 29 Ch. D. 839 ; 
53 L. T. 240 ; 34 W. R. 6, C. A. 


Annotations : — As to (1) Distd. Be Blantera, Lowe v. Cooke, 
[1891] W. N. 54. Reid. Re Bowman, Re Lay, Whytehead 


v. Boulton (1889), 41 Ch. D. 525 ; Re Bllham, Buchanan 
v. Hill, [1901] 2 Ch. 169 ; Powell v. Hellicar, [1919] 1 Ch. 
138. As to (2) Apld. Re Bubbtns, Gill v. Worrall (1898), 
78 L. T. 218. Refd. Harrison v. HarriBon, [1901] 2 Ch. 


136 ; Inderwick v. Tatchell, Tatchell v. Tatchell, Inder- 
wick v. Inderwick, [1901] 2 Ch. 738. Generally, Refd. Re 
Friend’s Settlmt. Trusts, Cole v. Allcot (1905), 75 L. J. 


Ch. 14. 


10247. -.] — Mellor v . Daintree, No. 

10244, ante. 

10248. Living after.] — Re Clark’s Estate, 

No. 10243, ante . 

10249. -.] — Re Sing, Sing v. Mills, 

[1914] W. N. 90. 

1 0250. Implies lives running concurrently- 
Last one interested.] — Testatrix gave to trustees a 
sum of stock, upon trust to pay the dividends to A. 
for his life, & after his death, to divide the principal 
among the children of A. provided that if there were 
no child of A. the sum was to be divided among 
certain persons or such of them as should be living 
at the death of the survivor of A. & B. bis wife : 
A. died without having had a child, leaving B. 
surviving. Under the circumstances of the case : 
— Held : (1) the sum of stock was at once divisible 
& B. did not take an estate for life by implication. 

(2) The word “ survivor ” is an expression fre- 
quently to be met with in wills, & ought in effect 
to be read as meaning the one last interested, & 
to be applied distributive! y to each fund according 
to the state of his title. — Drew in Killick (1847), 
1 De (r. & Sm. 266 ; 10 L. T. O. S. 50 ; 11 Jur. 900 ; 
63 E. R. 1062. 

10251. Longest liver of class.] — 

Taaffe v. Conmee, No. 10274, post. 

10252. .] — Re Clayden, Rickett 

v. Clayden (1898), 43 Sol. Jo. 76. 

10253. .] — Now, the common meaning 

of “ survivor ” implies two lives running together. 
It would be a very forced use of the expression 
to say that Queen Victoria survived William the 
Conqueror (Chitty, J.). — Re Delany, Delany v. 
Delany (1895), 39 Sol. Jo. 468 

Annotation : — Refd. Re Heath, Jackson r. Norman (1904), 

48 Sol. Jo. 416. 

10254. — — .] — Re Heath, Jackson v. 

Norman (1904), 48 Sol. Jo. 416. 

10255. .] — Where there was a gift in a 

will after the death of a life tenant of two persons 
in equal shares if then living & if either of them was 
then dead to the “ survivor, his exors. administra- 
tors or assigns,” & both persons died in the lifetime 
of the tenant for life : — Held : there was sufficient 
indication in the will for the use of the words 
“ exors. administrators or assigns ” to give to the 
word “ survivor ” its ordinary meaning, that is 
to say in this case survivor inter se , & not survivor 


102611. — - Implies lives running concurrently — Longest liver of class .) — Browne v. Kainsford (1867), 1 I. R. Eq. 
384.— IR. 
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Sect. 27 . — Survivorship : Subjects. 1 2, A.] 

of the period of distribution, & accordingly 
the exors. of the one of the two persons who 
survived the other took the fund. — Re Wood, 
Hardy v . Hull (1923), 130 L. T. 408 ; sub nom. 
Re Wood, Hodge v. Hull, 68 Sol. Jo. 186. 

When " survivors ” construed as “ others/*] 

— See Sub-sect. 2, E. (6), post 
10256. “ Survivor ** construed to include ** sur- 
vivors/*]— Anon. (1688), Sav. 92 ; 123 E. R. 1081. 

10257. “ Survivors ** construed to include “ sur- 
vivor/*] — Hearn v. Baker, No. 10325, post 

10258. .] — Re Brown, Brown v. Acomb 

(1896), 41 Sol. Jo. 66. 

10259. Survivorship & tenancy in common.] — 

Brown v. Bigg (1802), 7 Ves. 279 ; 32 E. R. 114. 

Annotations: — Mentd. PoUey v. Seymour (1837), 2 Y. & C. 
Ex. 708; Mules v. Jennings (1853), 8 Excn. 830 ; lit 
Perkins, Brown t\ Perkins (1909), 101 L. T. 345. 

10260. Survivorship applicable to Joint tenants.] — 

Cray v. Willis (1729), 2 P. Wins. 529 ; Mos. 184 ; 
24 E. R. 847. 

Annotations: — Reid. Morley v. Bird (1798), 3 Ves. 629; 
Jackson v. Jackson (1804), 9 Vos. 591 ; Swaine r. Burton 
(1808), 15 Ves. 365 ; Barter v. Barber (1837), 7 L. J. Ch. 
70; Forrest r. Whiteway (1849), 3 Exch. 367. Mentd. 
Campbell v. Campbell (1792), 4 Bro. C. C. 15 ; Elliott v. 
Elliott (1841), 9 M. & W. 23 ; Edwards v. Champion (1853), 
3 De G. M. & G. 202 ; Attenborough v. Solomon, [1913] 
A. C. 76. 

10261. By purchase.] — Devise & bequest of 

leasehold, freehold, & copyhold, estates to trustees, 
their heirs, exors., etc. ; upon trust to sell ; & pay 
debts, etc. ; & after payment thereof to pay & 
apply the rents, etc., to A. for life ; & after his 
decease devising & bequeathing to the heir or 
heirs-at-law of B. & the heirs, exors., etc., of such 
heir or heirs ; to whom the trustees were directed 
to convey & assign accordingly. Co-heiresses of 

B. being also the co-heiresses of devisor, take, not 
as co-parceners, by descent, but as joint tenants, 
by purchase ; & therefore subject to survivorship. 
— Swaine v. Burton (1808), 15 Ves. 365 ; 33 E. R. 
792, L. C. 

Annotations : — Reid. Bercns v. Fellowes (1887), 56 L. T. 391. 
Mentd. De Beauvoir v. De Beauvoir (1852), 3 H. L. Cas. 
524 ; Buchanan v. Harrison (1861), 1 John. & H. 662. 

10262. What words construed to mean 4 4 sur- 
vivors ** — ** Others/’] — Testatrix, having two 
daughters, A. & B., & three sons, C., D. & E., be- 
queathed a fund upon trust for A. for life, & after 
her death for her children, with a gift over in 
default of children “to the others or other of 
them, the said B., C., D. & E., equally to be divided 
between or amongst them, if more than one.” 
The will contained a like bequest in favour of B. 
& her children, with a like gift over “ to the others 
or other of my children, that is to say, the said A., 

C. , D. & E., equally to be divided,” etc. A. died 
a spinster. C. & D. predeceased her : — Held : 
the words, “ others or other,” could not be read as 
equivalent to “ survivors or survivor at the death 
of A.,” & upon her death the fund bequeathed 
upon trust for her for life became divisible in 
fourths. — Re Hagen’s Trusts (1877), 40 L. J. Ch. 
665. 

10263. .] — Testator, in case of the death 

of any of his children without leaving issue before 
payment of any part of reversionary legacies, 
directed such parts to be divided among the others 
& other of them, & in case of the death of a child 
leaving issue before such payment, he directed 
such parts to be divided among the children of 
such child : — Held : (1) “ payment ” referred to 


the time when the shares given over became pay- 
able. & the gift over was not void for uncertainty ; 
(2) “ others ” meant children other than those wno 
had died without leaving issue ; (3) the gift over 
applied to accrued as well as original shares. — 
Re Chaston, Chaston v. Seago (1881), 18 Oh. D. 
218 ; 60 L. J. Ch. 710 ; 45 L. T. 20 ; 29 W. R. 
778. 


Annotations '.—As to (1) Apld. Re Goulder Goulder v. 
Goulder, [19051 2 Ch. 100. Reid. Re Wilkin, Spencer 
v. Duokworth (1881), 18 Ch. D. 634 ; Re Sampson, Samp- 
son r. Sampson, [1896] 1 Ch. 630. 


10264. (i Remaining children/*] — The 

words “ remaining children,” unless another mean- 
ing can be inferred from the context, must be taken 
to mean the other children, or “ the rest ” of the 
children not otherwise dealt with, & cannot be 
construed, apart from other circumstances in the 
will to suggest such construction, to mean the 
surviving children. — Re Speak, Speak v . Speak 
(1912), 56 Sol. Jo. 273. 

10265. Survivorship amongst donees of chari- 
table gift.] — A bequest by testatrix to such poor 
widows or credible, industrious women, upwards of 
forty years of age, residing in the town of U., & in 
the several parishes of U., P., & D., <fc having no 
relief from those places respectively, the sum of £5 
each. To poor, credible, industrious persons 
residing in the said town & hamlet of U., with two 
children or upwards, or above fifty years of age, 
maimed or otherwise unable to gain a living, & 
whose income shall not exceed £5 the sum of 
£2 10^. each. To the poor people residing in the 
town & hamlet of U. & in the parishes of D., P., 
& t)., the sum of £50 to be paid & divided among 
them as the trustees should think proper : — Held : 
they did not take transmissible interests, which 
would go to their representatives, but the shares 
of deceased persons belonged to the survivors. — 
Russell v. Kellett (1855), 3 Sin. & G. 264 ; 20 
L. T. O. S. 193 ; 20 J. P. 131 ; 2 Jur. N. S. 132 ; 
05 E. R. 053. 


Annotations : — Mentd. Fisk v. A.-G. (1867), L. R. 4 Eq. 521 ; 
Re Maquire (1870), L. R. 9 Eq. 632 ; Re Clark's Trust 
(1875), 1 Ch. D. 497 ; Re Ovey, Broadbent v. 

Barrow (1885), 29 Ch. D. 560 : Re Slovin, Slovin v. Hep- 
bum, [1891] 2 Ch. 236 ; Re Rymer, Rymer v. Stanfield, 
[1895] 1 Ch. 19 ; Re, Davis, Hannen v. Hillyer, [1902J 
1 Ch. 876. 


10266. Stirpital Interpretation — Figurative sur- 
vival In person of Issue.] — Testator directed his 
trustees to hold the residue of his estate for his 
three children, a son & two daughters, equally 
among them in liferent & for their issue in fee. 
He then directed that, if any of his children should 
die without leaving issue, or if such issue should 
die before majority or marriage, the trustees should 
hold the capital of their shares for “ behoof of the 
survivors ” of his said son & daughters if more 
than one, or for the survivor if only one, “ in the 
same way as is hereinbefore provided with regard 
to ” their original shares. Testator next directed 
that, if any of his children should predecease him 
leaving issue, such issue should receive the capital 
which would have been liferented by their parent, 
& that, if any of his children should predecease him 
leaving no issue, their shares should be divided 
equally among his surviving children & the issue 
of prea eceasing children per stirpes . Then followed 
a direction that, failing any survivor of his son & 
daughters or issue of any of them, his trustees 
should pay over the shares of his son & daughters 
to their nearest heirs & representatives in mov- 


10262 i. What words construed to mean 
survivors " — “ Otficrs.”] — Under a 
kilt. In the event cl a daughter dying 
without being married, to the other « 
others ol testator’B daughters by 


names in equal shares, the words 
“ other Sc others " will not be read as 
•• survivor 8c survivors " unless the 
context requires it. — S tanley v . Bond, 


[1913] 1 I. R. 170.— IR. 

h. «• Remaining legatee."] — 

Sheridan v. O'Reilly, [19001 l I. R 
App. 386. — IR. 
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ablee. Testator was survived by his three children. 
The son died unmarried, survived by the issue of 
one of his sisters who had predeceased him, & by 
the other sister & her issue : — Held : the word 
“ survivors ” was used in the settlement in a 
stirpital sense, & included not only a child sur- 
viving in person, but also one who, figuratively, 
survived in his or her issue ; & accordingly, while 
half of the share of the son accresced to the 
surviving daughter & her issue, the other half 
accresced to the issue of deceased daughter. — 
Curle’s Trustees v. Millar, [1922] S. C. (H. L.) 
15, H. L. 

Construction In settlements .] — See Settlements, 
Vol. XL., pp. 465, 466, Nos. 144-146. 


Sub-sect. 2. — Gift to Several and Survivors 

or Survivor. 

A . In General . 

10267. General rule— Survivorship referred to 
period of distribution.] — Words of survivorship are 
to be referred to the period of division & enjoyment, 
unless there be special intent to the contrary. — 
Cripps v. Wolcott (1819), 4 Madd. 11 ; 56 E. R. 
613. 

Annotations ; — Consd. Homo v. Plllans (1833). 2 My. & K. 
15; Pearson v. Cosamajor (1839), Marl. & Pol). 685; 
Rogers v. Towsey (1815), 2 Holt, Kq. 270 ; Wordsworth v. 
Wood (1817), 1 H. L. Huh. 129. Apld. Carver v. Burgess 
(1853), 18 Beav. 541 ; HulTam v. Ilubhard (1853), 1G 
Beav. 579 ; M‘ Donald v. Bryco (1853), 16 Beav. 581 ; 
Bowyer r. Currull (1854), 2 W. P. 328 ; Littlejohns v. 
Household (1855), 21 Beav. 29 ; Hind r. Selby (1856), 22 
Beav. 373. Consd. Hearn r. Baker (1856), 2 K. & J. 383. 
Folld. Cambridge v. Pour (1858), 25 Beav. 409. Apld. 
Nevill v. Boddam (I860), 28 Beav. 554 ; Thompson v. 
Thompson (1861), 29 Beav. 654 ; Knight v. Poole (1863), 
32 Beav. 518. Consd. lie Gregson’s Trust (1864), 2 Do 
G. J. & 8m. 428 ; He Hopkins’ Trust (1865), 2 Hem. Sc M. 
411 . Folld. Welloock v. Ostle (1872), 27 L. T. 481. Apld. 
Griffiths v. Mortimer (1885), 33 W. R. 4 11 ; He Poultnoy, 
Poultney r. Poultney, 11912] 2 Oh. 541. Refd. Looming v. 
Sherratt (1842). 2 Hare, 14 ; Tuylor i\ Beverley (1844), 

1 Coll. 108; Bouverie t\ Bouverio (1847), 2 Ph. 349; 
Shailer v. Groves (1847), 6 Haro, 162 ; Neathway v. Peed 
(1853), 17 Jur. 169 ; Spurred v. Hpurrell (1853), l Eq. Hep. 
192 ; Haddolsey v. Adams (1856), 22 Beav. 260 ; Evans 
Evans (1858), 25 Beav. 81 ; White v. Baker (I860), 2 
He O. F. & J. 55 ; Drakeford v. Drakeford (1863), 33 Beav. 
43 ; Wilinot r. Flewitt (1865), 11 Jur. N. S. 820 ; Marriott 
r. Abell (1869), L. P. 7 Eq. 478 ; Bovvers v. Bowers (1870). 
5 Oh. App. 244 ; Alty r. Moss (1876), 34 L. T. 312. 

10268. .] — Personal estate was be- 

queathed upon trust to pay the income to testa- 
tor’s wife till his youngest child attained twenty- 
one, she maintaining the children during their 
minorities, & then the capital was to be divided 
among the wife & children with benefit of survivor- 
ship ; — Held : the survivorship referred to the 
period of distribution. & a child did not on attain- 
ing twenty-one, acquire an indefeasible interest. — 
Vorley v. Richardson (1856), 8 De G. M. & G. 
126 ; 25 L. J. Ch. 335 ; 27 L. T. O. S. 22 ; 2 Jur. 
N. S. 362 ; 4 W. R. 397 ; 44 E. R. 337, L. JJ. 
Annotation : — Distd. Berry v. Brlant (1862), 2 Drew. & Sm. 1. 

10260. .] — Testator devised & be- 

queathed his residuary estate in trust for his widow 
for life, & at her death to sell & pay, assign or 
transfer the moneys arising therefrom to testator’s 
four children by name, equally to be divided 
between them, share & share alike, “ or equally 
to divide the aforesaid effects between the survivors 
of ” his children, immediately after his wife’s 
decease, in case the youngest of the children for 
the time being should then have attained twenty- 
one years, but if the youngest should not then 


have attained twenty-one years, testator directed 
the trustees to receive the annual interest, produce, 
profits & proceeds of the trust-moneys, & pay & 
apply as much of the interest as should arise from 
the equal share of each child in the maintenance & 
advancement of each such child, as the trustees 
should deem expedient : — Held : there was a 
clear gift to the children equally, the provision as 
to survivors was not sufficiently clear to control it, 
& all the children took vested interests, which were 
not divested by their dying in the lifetime of the - 
widow. 

A great deal has been said as to the authorities on 
such a point, & the principle of them is said to be, 
that if there be a gift to a class of persons, or to the 
survivors or survivor of them, the survivorship 
must primd facie be construed as applying to the 
period of distribution. Thus, if there be a gift to 
the children of A., or the survivors or survivor of 
them, & such a gift follow a gift of a life estate, the 
period at which the survivorship is to be ascer- 
tained must be taken to be that of the death of the 
tenant for life. Whether this is a good rule or not 
I do not stop to inquire, & it is often better to 
adhere to a rule than to dispute about the pro- 
priety of it. I may, however, observe, that where 
is a gift to a parent for life, & after his death to his 
children, or the survivors or survivor of them the 
intention of testator is probably disappointed in 
ninety-nine cases out of one hundred by such a rule, 
for testator would rarely intend that the accident 
of a child dying in the parent’s lifetime should 
deprive the child of his share altogether. I agree, 
however, that, primd facie , such is the rule of con- 
struction. But it is only a rule to be followed 
where there is nothing to show an intention to the 
contrary (Lord Oranwortii, C.). — Blackmore r. 
SNEE (1857), 1 Be G. & J. 455 ; 44 E. R. 799, L. C. 

10270. .] — Cambridge v. Rous, No. 

10329, j lost. 

10271. — .] — Young v. Robertson, No. 

10293, post. 

10272. — .] — A clear gift to surviving 

children, will not be extended so as to include 
deceased children, on account of a slight ambiguity 
not amounting to an inconsistency in the bequest. 
— Re Crosse’s Will (1863), 1 New Rep. 419 ; 32 
L. J. Ch. 344 ; 8 L. T. 299 ; 9 Jur. N. S. 429 ; 11 
W. R. 396. 

10273. Gift to children born during life 

of particular person.] — Testator gave a portion of 
liis personal estate to the seven children of his son 
& his wife, naming them, “ together with every 
other child hereafter to be born of the, wife, during 
the life of the husband, or within nine months 
after his decease, in equal shares, with benefit 
of survivorship.” He then directed their main- 
tenance with the dividends until the youngest 
should attain thirty ; then upon trust for them 
respectively, & the survivors & survivor of them in 
equal shares, with power to the trustees to make 
such distribution sooner, if they think fit, provided 
the youngest child should have attained twenty- 
one : — Held : the period of division was the death 
of the husband, or the short period limited after 
his death ; the clause of maintenance till thirty, 
& postponing payment till then, did not disturb 
the previous vesting in the children surviving at 
the death of the husband, so as to introduce remote- 
ness, & one child having died living the father, 
her share went over to those who should be sur- 
viving at his death. — Hodson v . Micklethwaite 

k. Gift to children <£ grandchildren — 
Child dead before win made. ] — Ta vlor 
v. Ridout, 9 Gr. 856. — CAN. 

4 G 2 


PART XVI. SECT. 27, SUB-SECT. 2. referred to period of distribution.] — Re 

— A. Fingland, Fingland v. MoKnight, 

10267 1. General rule — Survivorship 21 C. L. T. 566. — CAN. 
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Sect. 27. — Survivorship : Sub-sect. 2, A. & B. (a). ] 

(1854), 2 Drew. 294 ; 2 Eq. Rep. 1157 ; 23 L. J. Ch. 
719; 2 W. R. 440; 61 E. R. 732. 

10274. Application to real ©state.] — 

(1) The word “survivor” in gifts of personal 
estate may be taken as referring to the period of 
distribution. It is not equally settled that with 
regard to real estate it applies to the determination 
of the prior limitation. 

(2) When the word “ survivor ” is applied to a 
class of persons, & individuals of that class are 
named, its natural meaning is “ the longest liver ” 
of those who are named. 

The natural & obvious meaning of the word 
‘ survivor ” is not the person who shall survive 
or outlive a particular event, but, when it is 
applied to a class of persons, & individuals of that 
class are named, the natural & obvious meaning 
of the word is the longest liver of those who are 
named ; &, therefore, in this particular case, as 
in other cases, the word “survivor” should, I 
think, be regarded not as referring to any particular 
event previously mentioned, but as referring to 
that which, as I have already observed, is the 
natural meaning of the word, namely, that 
individual person who, out of the individuals 
named, shall turn out to be the longest liver 
(Lord Westbury, C.). 

(3) Whether cross remainders are to be implied or 

not is a question of construction ; & wherever 

there are limitations in tail male “ & in default 

of such issue ” a gift over, the presumption is, 

that that means in default of all such issue male. — 

Taaffe v. Conmee (1862), 10 H. L. Cas. 04 ; C 

L. T. 666 ; 8 Jur. N. S. 919 ; 11E. II. 949, H. L. 

Annotation :~~As to (3) Apld. Hannaford r. Hannaford (1871), 
L. R. 7 Q. B. 116. 

10275. .] — Richardson v. Power, 

No, 10103, ante . 

10276. Benefit of survivorship given to particular 
Individual or individuals — Gift over In event of not 
surviving.] — J., referring to the fact that he 
possessed certain stock requested payment to his 
brother of a net annual annuity, the residue to his 
sister, also the net interest of other stock to E. J. ; 
each of the above three annuities to be enjoyed 
for their lives, with benefit of survivorship, &> at 
the dissolution of those three person s over 
absolutely. Testator then directed an accumula- 
tion to make up £100 to pay the following 
annuities : To E. O. £20 per annum , to C. T. £20 
per annum , to M. E. £20 per annum , to T. T. £20 
per annum ; the benefit of survivorship in these 
four annuities to devolve to E. O. ; but in case of 
her not surviving, the benefit of survivorship to 
be derived by the three first-named legatees ; 

& on the demise of all the annuitants, over as 
before. E. O. survived T. T. & died, & on the 
question whether her representatives were entitled 
to the two annuities to her & T. T. : — Held : they 
were not, & the annuities, being undisposed of, 
went to the next of kin. — J ernegan v . Baxter 
(1854), 2 W. R. 481. 

10277. Reference to named persons.] — 

Testator gave £2,000 in remainder to his sisters, 
except A., & he then gave a legacy to A. He after- 
wards gave “ to each of his sisters, namely B., 0., 

& II. , £500 ” each, “ & in case of death of either, 
their portion to go to the surviving sisters above 


mentioned : — Held : A. was not included among 
the surviving sisters. — White v. Wakley (1858), 
26 Beav. 23 ; 28 L. J. Oh. 79 ; 53 E. R. 804. 

10278. Gift payable five years after death of testa- 
tor — Right of child surviving testator — But dying 
before expiry of five years.l — Re Phillips (1921), 
151 L. T. Jo. 162. 

B. Immediate Gift . 

(a) General Rule . 

10279. Survivorship referred to death of testator.] 

— One devises to A. £500, to B. £500, & so to five 
others the like sum, & if any to whom I have given 
any money legacy, happen to die, then his or her 
legacy, & also the residue of my personal estate, 
to go to such of them as shall be then living : — 
Held : it should be taken to be living at the death 
of testator, & not at any time after ; so that the 
death of any of the legatees after, would not 
cany it to the survivors. — Trotter v. Williams 
(1697), Prec. Ch. 78; 2 Eq. Cas. Abr. 344 ; 24 
E. R. 37. 

Annotations : — Apld. King v. Taylor (1801), 5 Ves. 806. 
Bold. Douglas v. Chalmer (1705), 2 Vos. 501. 

10280. .] — Stringer v . Phillips (1730), 

1 Eq. Cas. Abr. 293 ; 21 E. R. 1054. 

Annotations : — Apld. Rose d. Vor© v. Hill (1766), 3 Burr. 
1881 ; Perry v. Woods (1796), 3 Ves. 204 ; Maberly v. 
Strode (1707), 3 Vos. 450 ; Russell v. Long (1700), 4 Ves. 
551 ; Garland v. Thomas (1804), 1 Bos. & P. N. R. 82. 
Consd. Newton r. Ayscough (1815), 10 Vos. 534 ; Orlops r. 
Wolcott (1810), 4 Madd. II ; A'e Gregson's Trust Estate 
(1864), 2 Do G. J. & Sm. 428. Reid. Doe d. Long r. 
Prigg (1828), 2 Man. & lty. K. B. 338 ; lie Maunder, 
Maunder v. Maunder (1002), 71 L. J. Ch. 815. Hentd. 
Goodtltle d. Hood v. Stokes (1753), 1 Wils. 341. 

10281. .] — Words in the last clause of a will, 

“ to the uso of such child, or children, as shall 
survive,” where testator had but two, explain his 
intention, that both shall take equally on surviving 
him, &, under the devise, the survivor of them, & 
the heirs, etc. — Barret v. Lun (1753), 3 Kcny. 9 ; 
90 E. R. 1289, L. C. 

10282. .] — Devise by testator to his five 

children & the survivors <fe survivor of them, & 
the exors. & administrators of such survivor, 
share & share alike, as tenants in common & not 
as joint tenants, is a tenancy in common in fee. 
The words “ survivors & survivor ” relate to the 
death of testator. — Rose d. Vere v. Hill (1766), 

3 Burr. 1881 ; 97 E. R. 1149. 

Annotations : — Consd. Garland v. Thomas (1804), 1 Bos. & 

P. N. R. 82 ; Doe d. Long v. Prigg (1828), 8 B. & C. 231 ; 
Haddelsey v. Adams (1856), 22 Beav. 266 ; He Gregson’s 
Trust Estate (1864), 2 Do G. J. & 8m. 428. Refd. Doe d. 
Borwell v. Abey (1813), 1 M. & 8. 428 ; Edwards v. 
Symons (1815), 2 Marsh. 24 ; He Maunder, Maunder r. 
Maunder (1902), 87 L. T. 262. 

10283. .] — Words of survivorship added to a 

tenancy in common in a will are to be applied to 
the death of testator, unless an intention to post- 
pone the vesting is apparent. — Maberly v. Strode 
(1797), 3 Ves. 450 ; 30 E. R. 1100. 

Annotations : — Consd. Doe d. Long v. Prigg (1828), 8 B.&C. 
231 ; Haddelsey v. Adams (1856), 22 Beav. 266. Befd. 
Homo v. Pillans (1833), 2 My. & K. 15 ; Soeoombe v. 
Edwards (I860), 28 Beav. 440 ; Barker v. Young (1864), 

33 Beav. 353 : Reed v. Braithwaite (1871), L. R. 11 Eq. 
514. Mentd. Bell v . Phyn (1802), 7 Ves. 453 ; Dunbar v. 
Boldero (1825), 4 L. J. O. 8. Ch. 76; Dillon v. Harris 
(1830), 4 Bli. N. 8. 321 ; Malcolm v. Taylor (1831), 2 
Ruse. & M. 416 ; Norman’s Trust (1853), 17 Jur. 154. 

10284. .] — Devise of a fee simple estate 

expectant on the decease of B. to trustees & their 
executors, to receive &> apply the rents to the 


PART XVI. SECT. 27, SUB-SECT. 2. 

— B. (a). 

10279 i. Survivorship referred to death 
of testator.] — National Trustees, 
Executors & Agency Co. of Austral* 
ahia, Ltd. v. O’Connor, 27 C. L. R. 
60.— AUS. 


10279 ii. .] — Testator devised his 

property to his mother, M., & to his 
sister. O., " or the survivor of them ** : 
— Held : the date of survivorship was 
the death of testator, Sc both bene- 
ficiaries having survived him, they 
took as tenants iu common . — He 


Johnson (1912), 22 (). W. R. 741 : 3 
O. W. N. 1571 ; 5 D. L. R. 314.— CAN. 

10279 ill. .) — Caulfield v. 

Giles, 12 I. Eq. R. 427.— IR. 

10279 iv. . } — Chancellor r . 

Mosman (1872), 10 Macph. (Ct. of Sess.) 
; 44 Sc. Jur. 557. -SOOT. 
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maintenance Ac advancement of six of the testator’s 
children till the youngest was twenty-one, Ac then 
to his six children At the survivors Ac survivor 
of them, their heirs Ac assigns for ever, as tenants 
in common : — Held : all such devisees as survived 
testator took on his decease a vested estate in fee in 
common. — E dwards v. Symons (1815), 6 Taunt. 
213 ; 2 Marsh. 24 ; 128 E. It. 1016. 

Annotations : — Consd. Doe d. Long v. Prigg (1828), 8 B. & C. 

231. Rftfd. Hepworth v. Scale (1865), 25 L. T. O. S. 328 ; 

He Oregeon’s Trust Estate (1804), 2 De G. J. & Sm. 428 ; 

He Maunder, Maunder v. Maunder (1902), 87 L. T. 262. 

10285. .] — Testator gave to his wife an 

annuity, & £100 a year for each of his three children 
during their minorities ; Ac from Ac after the decease 
or marriage of his wife, then the £300 to be divided 
amongst his children, in like manner as his other 
effects, Ac subject thereto, he bequeathed his lease- 
hold Ac personalty unto his three children, Ac the 
survivors Ac survivor of them. One of them died 
under twenty-one : — Held : he took a vested 
interest at the time of the death of testator. — 
Bass v. Russell (1829), Taml. 18 ; 7 L. J. O. 8. Ch. 
177 ; 48 E. R. 8. 

10286. .] — Young v. Martin (1843), 2 Y. Ac 

C. Ch. Cas. 582 ; 2 L. T. O. 8. 105 ; 7 Jur. 1147 ; 
63 E. R. 260. 

Annotation :■ — Mentd. Warren r. Postlethwalto (1815), 2 

Coll. 108. 

10287. -.] — Testator gave £5,000 stock to his 

sister for life ; Ac at her decease the stock was to 
be equally divided among testator’s nieces E. T., 
M. R. R,, F. R. B., M. A. G. It., Ac A. L. R. or the 
survivors of them ; Ac after bequeathing another 
legacy, testator directed that the remainder of his 
property should be divided into two equal shares, 
of which he gave one to his niece M. R. It., Ac the 
other between his nieces E. T. Ac F. R. B. The will 
then contained the following clause : “In case my 
niece E. T. should not survive me, her child or 
children are to inherit what I have bequeathed 
to her ; Ac the same of any other of my nieces who 
may marry Ac leave children ’’ : — Held : the words 
of survivorship occurring in the gift of the £5,000 
stock to testator’s nieces were to be referred to 
testator’s death. — Rogers v. Towsey (1815), 2 
Holt, Eq. 270 ; 9 Jur. 575 ; 71 E. R. 874. 

10288. .J — Testator gave a leasehold house, 

which was let for twenty-eight years, to trustees to 
pay the rents As profits for the benefit of his five 
children, whom he named, or the survivors or 
survivor of them, in equal shares Ac proportions, 
share Ac share alike : — Held : the words “ survivors 
or survivor ’’ referred to the death of any of them 
in his lifetime ; the words “ share A; share alike ” 
referred to those children who should survive him, 
Ac created a tenancy in common, Ac the interests 
were vested in the children on the death of testator. 
— Ashford v. Haines (1851), 21 L#. J. Ch. 496; 
sub nom. Ashford v. Field, 18 L. T. O. 8. 115. 

10289. .] — Neathway v. Reed, No. 10320, 

post. 

10290. .] — Testator, after directing that 

certain moneys to arise from the sale or exchange 
of his real estates should be divided equally 
amongst his brothers Ac sisters, share Ac share 
alike, as tenants in common, further directed that, 
in case any of his brothers Ac sisters should die 
without leaving lawful issue, then the share of the 
one so dying should go Ac accrue to the survivors or 
survivor of his brothers Ac sisters, Ac be equally 
divided between them, share Ac share alike ; Ac 
that, in case of the death of any other of his 
brothers Ac sisters without leaving lawful issue, 
before such accruing or surviving share or shares 
should become vested, then every such accruing or 
surviving share or shares should again become 


subject to such further condition or contingency 
of accruer or survivorship as thereinbefore declared 
touching the original portion or portions ; Ac in 
case issue should have been left by any of the 
brothers or sisters, such issue should be entitled 
to their deceased parent’s share, as tenants in 
common : — Held : the words of survivorship 
referred to death in testator’s lifetime ; Ac the 
brothers Ac sisters alive at testator’s death took 
absolute interests. — Woodburne v . Woodburne 
(1853), 23 L. J. Ch. 336 ; 22 L. T. O. 8. 314 ; 
18 Jur. 184 ; 2 W. R. 131. 

10291. .] — Bequest to four persons equally, 

Ac “ in case of the death ” of any or either of them 
“ in the lifetime of the other or others,” their 
shares to go to “ survivor or survivors of them ” : — 
Held ; the survivorship had reference to the period 
of testator’s death. — Howard v. Howard (1850), 
21 Beav. 550 ; 52 E. R. 972. 

Annotation : — Apld. He Fisher, Robinson v. Eardley, [1915] 

I Ch. 302. 

1 0292. — Testator directed that a residuary 

fund should be held in trust for the children of his 
two nieces, M. Ac E., “to be equally divided 
amongst the children or the survivors of them, 
as they attain their majority ; Ac in the meantime 
that the interest of such ultimate residue should 
be “ from time to time paid to my two nieces in 
roportion to the number of children each may 
ave at the time such interest becomes due & 
payable, for the use Ac education of such children ” : 
— Held : the children took vested interests, 

defeasible in the event of their not attaining full 
age. — Vining v. Wright (I860), 3 L. T. 287. 

10293. .] — (1) Testator, by will, made in 

1841, gave the residue of his estate Ac effects, 
subject to a life interest vested in his wife, to his 
six grand nephews Ac nieces equally, share Ac share 
alike, Ac to their respective heirs or assigns “ declar- 
ing that if any of his residuary legatees shall die 
without leaving lawful issue before his or her share 
vest in the party or parties so deceasing, the same 
shall belong to Ac be divided equally, share Ac share 
alike, among the survivors of his grandnephews & 
grandnieces equally ” : — Held : the word “ vest ” 
did not alter the general rule, but “ survivors ” 
meant the survivors at the death of the tenant for 
life. 

(2) It is a settled rule of construction that 
words of survivorship in a will should be referred 
to the period appointed by that will for the 
payment or distribution of the subject-matter of 
the gift. 

(3) If testator gives a sum of money, or the 
residue of his estate, to be paid or distributed 
among a number of persons, Ac refers to the con- 
tingency of any one or more of them dying, Ac 
then gives the estate or the money to the survivor, 
the period of distribution is the period of the death 
of testator : Ac accordingly the event of the death 
upon which that contingency is to take place is 
referable to the interval of time between the date 
of the will Ac the death of testator, Ac the words are 
construed to provide for the event of the death of 
any one of the legatees during the lifetime of 
testator. But where testator gives a life estate in 
a sura of money, or the residue of his estate, Ac at 
the expiration of that life estate directs the money 
to be paid or the residue to be divided among a 
number of objects, Ac then refers to the possibility 
of some one or more of those persons dying, with- 
out specifying the time, Ac directs, in that event, 
the payment to be made or the distribution to be 
made among the survivors, it is understood Ac 
regarded by the law that he means the contingency 
to extend over the whole period of time that must 
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Sect. 27 ^-Survivorship : Sub-sect. 2, B. (a) & (b), 
C. (all 

elapse before the payment is made or the distribu- 
tion takes place ; & in such case the survivors are 
to be ascertained in like manner by a reference to 
the period of payment or of distribution, namely, 
the expiration of the life estate. — Young v. 
Robertson (1862), 4 Macq. 314 j 8 Jur. N. S. 

Xi# 

Amwtations :~~As to (1) Diatd. Wllmot v . Flewltt (1865), 13 

vh 1 ' *7, .l io l ver8 Vf Bowers (1870), 6 Ch. App. 

Dffo L 2) ^Oregson’s Trust Estate (1864), 2 
nSnii J 7 i & r Su V ; oll c Ma wader, Maunder v. Maunder 

*}?A A * to (3) Conad. Bowman v. 
Generally, Conid. Richardson 

GmhS ? ^ \ 9 C *,P’ N. s. 780. Mentd. Taylor r. 
Graham (1878), 3 App. Cas. 1287. 

i 1 0 — Re Benn, Benn v . Benn, No. 

10246, ante. 

10295. 


.. •] — Testator directed his trustees to 

Mf 1 5r • e w ^ 10 ^ e res idue of his means & estate, & 
to divide the same among my three sisters before 
mentioned & the survivors of them & the children 
of my late brother W. equally per stirpes The 
three sisters predeceased testator without leaving 
issue. The children of the brother claimed that 
the whole of the residue had vested in them a 
mortc testator is, while the remaining heirs ah 
intcsfato of testator maintained that the sisters’ 
shares had fallen into intestacy : — Held : testator 
had not made separate bequests of one-fourth 
shares of the residue of his estate, but had left the 
residue in equal shares to such of the bene- 
ficiaries as might be alive at the date of his death ; 
&, as the family of his brother were the sole 
survivors at that date, they were entitled to the 
whole residue. — Young’s Trustees v. Young, 

[1927J 8. 0. (H. L.) 0, H. L. 


(b) Exceptions to Rule. 

10296. Construction causing repugnancy — Sur- 
vivorship in case of death without Issue.]— Bequest 
to the children of A. who should be living at 
testator’s decease, equally ; with survivorship 
in case of death without leaving issue : if, leaving 
issue, the issue to have the parent’s share. The 
survivorship cannot be restrained to the period of 
testator’s death : as upon that construction the 
clause would be repugnant. — Shergold v. Boone 
(1807), 13 Ves. 370 ; 33 E. It. 332. 

10297. Express gift to survivor — Death of all in 
lifetime of testator.]— Testator gave his leasehold & 
residuary estate upon trust as to the clear annual 
lesidue to divide same between his three daughters 
for their separate use ; & in case any or either of 
his daughters should die leaving lawful issue sur- 
viving, to pay such share or shares to the children 
of such one or more of them, lie also directed 
that, in case there should be only one of his 
daughters surviving during the continuance of the 
trusts, the whole of his estate & effects should be 


paid to that surviving daughter. What happened 
was, that all three daughters were married & died 
without ever having had children. The repre- 
sentatives of the survivor claimed the whole of the 
estate ; but the representatives of one of the 
sisters who had died previously contended that 
there was an intestacy : — Held : upon the language 
of the whole will, the representatives of the survivor 
were entitled to the estate under the latter bequest. 
— Pulbrook V. Bratt (1859), 33 L. T. O. S. 42. 

10298. Survivorship clause intended to guard 
against lapse.] — Bowers v . Bowers, No. 10083, 
ante. 

10299. Gift of debt due from Crown — Gift to sur- 
vivors “ if either of them die ” — Death after testator 
but before recovery of debt.] — J. S. being entitled 
to a debt of £20,000 due from the Crown, devised 
same to six of his relations equally to be divided 
between them, share & share alike ; & if either of 
them die, to the survivors or survivor of them. 
All the legatees survived testator, but before the 
debt was recovered, one of them died : — Held : the 
legatees were joint tenants, & the representative 
of the legatee dying, was not entitled to any part 
of this legacy. — Bindon (Earl) v. Suffolk 
(Earl) (1707), 4 Bro. Pari. Cas. 574 ; 2 E. K. 
391, EE. L. ; revsg., 1 P. Wms. 96, L. C. 

Annotations : — Consd. Haw« v. Haws (1747), 3 Atk. 524. 
Dbtd. Roebuck v. Doan (1793), 2 Ves. 265. Expld. Brograve 
r. Winder (1795), 2 Ves. 634. Distd. Douglas v. Chalmer 
(1795), 2 Ves. 501. Dbtd. Maberly v. Strode (1797), 3 
Ves. 450. Expld. Russell v. Long (1799), 4 Ves. 551 ; 
Garland v. Thomas (1804), 1 Bos. & P. N. R. 82. Conid. 
Oripps v. Walcott (1819), 4 Madd. 11 ; Re Smith’s Trusts 
(1878), 9 Ch. D. 117. Reid. Viner v. Francis (1789), 2 
Cox, lfiq. Cas. 190 ; Perry r. Woods (1796), 3 Vos. 204 ; 
King v. Taylor (1801), 5 Ves. 806 ; Doe d. Long v. Prlgg 
(1828), 8 11. & C. 231 ; Homo o. Pillaus (1833), 2 My. &K. 
15 ; Edwards v. Edwards (1852), 15 Beav. 357 ; Cooper 
r. Cooper (1855), 1 K. & J. 658. 

C. Gift Postponed to Life Estate. 

(a) General Rule. 

10300. Survivorship referred to death of tenant for 
life.] — T. by his will appoints the interest that shall 
be made of his x>crsonal estate to be paid to his 
father during his life, <fc after his decease to his 
mother for her life, & after their decease gives the 
residue of his personal estate to his brother & 
sisters, & to the sisters of his late wife M. & It., 
share & share alike; & then says, “in case of tiie 
death of my brother, or any of my sisters, or wife’s 
sisters, before me, or the survivor of my father & 
mother, I appoint his her, or their shares to be 
divided among the survivors.” Tho brother died 
in testator’s lifetime, but after the will was made, 
& his sisters in the lifetime of testator’s mother, 
who survived her husband, but is since dead. 
M. & R. claim the residue of T.’s. personal estate. 
They are entitled, as the only surviving legatees 
at the death of the survivor of testator’s father 
& mother, to the whole residue of T.’s estate, to 


PART XVI. SECT. 27, SUB-SECT. 2 

— C. (a). 

10309 i. Survivorship referred to dealt 
of tenant for life .] — Testator devisee 
real estate to his wife for life, witt 
remainder to A.. B. & C„ or the sur 
yivors or survivor of all of them, theli 
heirs & assigns, for ever : — Held : the 
clause of survivorship meant the 
survivors at the death of the tenant foi 
life, & not of testator. — P eebles d, 
Kyle, 4 Gr. 334.— CAN. 


10300 il. . ] — Testator devised his 

lands to his wife “ to have & to hold 
the said premises with appurtenances 
unto the said J., for & during her 
natural life, 8c afterwards unto the 
surviving children of my cousin T., to 
i ? ^hrided share 8c share alike " : — 
Held: the period of distribution was 


after tho death of the tenant for life 
the wife. — Smith v. Coleman (1875) 
22 Gr. 507.— CAN. 

10300 Hi. * .] — Baird v. Baird 

26 Gr. 367.— CAN. 

10300 iv. .] — Tyrwhit v. Dew 

son, 28 Gr. 112.— CAN. 

10300v. — Ward v. MoKat 

(1007). 2 E. L. K. 353 ; 41 N. S. R, 
282. — CAN. 

10300 vi. .1 — Eastern Trust Co, 

v. Fraser (1913), 13 E. L. R. 137 ; 12 
D. L. R. 581. — CAN. 

10300 vli. — — ,) — Re Helmoken Es- 
tate, Hklmckbn v. Bullbn, (19241 
3 W. W. R. 172 ; 34 B. C. It. 184.- 
CAN. 

10300 vlii. .] — After two succes- 

sive life estates, testator devised free- 


hold houses, to J. & W., or the survivors 
of them : — Held : the survivorship was 
to be referred to the termination of the 
tenancies for life, 8c therefore J., who 
had thon survived W., was entitled 
to tho houses .— Re Belfast Town 
Council, Exp. Sayers (1884), 13 b. R. 
Ir. 169. — IR. 

10300 ix. .] — Shaw v . Shaw 

(1889), 25 L. R. Ir. 30.— IR. 

10300 x. .]— Morn v. Graham, 12 

N. Z. L. R. 42.— N.Z. 

10300xi. Fergus, etc. (1872), 

10 Maoph. (Ct. of Sees.) 968. — SCOT. 

10300 xii. .} — Banes’ Trustees 

v. Banks’ Trustees, £19071 S. C. 125. 
—SCOT. 

10300 xlli. .] — Gallibrs v. Ry- 

CROFT [19011 A. C. 130, P. C. — S. AF. 
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the accumulated share of the persons who were 
dead, as well as their original fifth. — P ain v. 
Benson (1744), 3 Atk. 78 ; 20 E. R. 848, L. O. 

Annotations: — Dbtd. Ex p, West (1784), 1 Bro. C. O. 575. 
COBfd. Barker v. Lea (1823), Turn. Sc R. 413. N.F. Goodwin 
v. Finlayson (1858), 25 Beav. 65. Reid. Melsom v. Giles 
(1870), L. R. 5 O. P. 614. 

10801. -.] — Ferguson v. Dunbar (1781), 3 

Bro. C. C. 469, n. ; 29 E. R. 048, L. C. 

Annotations : — Oomd. Milsom v . Awdry (1800), 5 Ves. 465 ; 
Lowe v. Land (1837), 6 L. J. Ch. 234. Apia. Its Corbett’s 
Trusts (1860), John. 591. Dbtd. Holland v. Allsop (1861), 
29 Beav. 498. Reid. WorUdge v. Churchill (1792), 3 
Bro. C. C. 465. 

10302. .] — Devise to the heir-at-law, & his 

issue male in strict settlement ; remainder in 
trust to be sold, & the money to be distributed 
among certain persons, or the survivors or survivor 
of them, & that the share of one should, previous 
to her marriage, be settled upon her for life ; & 
after death upon her issue ; in default of issue 
upon her right heirs ; the produce of the sale is to 
be considered as personal, & vests in the survivors 
at the death of the tenant for life without issue 
male. — Brograve v. Winder (1795), 2 Ves. 634 ; 
30 E. R. 815, L. C. 

Annotations: — Expld. Perry v. Woods (1796), 3 Vos. 204. 
Consd. Maberly v. Strode (1797), 3 Ves. 450. Apld.Hoghton 
v. Whitgreave (1819), 1 Jac. & W. 146. Consd. Home t?. 
Pillans (1833), 2 My. & K. 15; Wordsworth v. Wood (1839), 
4 My. & Cr. 641. Distd.- Buckle v. Fawcett (1845), 4 
ITaro, 530. Refd. Newton r. Ayscough (1815), 19 Vos. 
534 ; Doe d. Long t\ Prigg (1828), 2 Man. & Ry. K. B. 
338. Mentd. Burrell v. Crutchley (1809), 15 Ves. 544 ; 
Webb v. Kelly (1825), 3 L. J. O. S. Ch. 172. 

10303. .] — Jenour v. Jknour (1805), 10 

Ves. 502 ; 32 E. R. 903, L. C. 

Annotations : — Apld. Cripps v. Wolcott (1819), 4 Madd. 11. 
Mentd. Low ten v. Colchester Corpn. (1817), 2 Mer. 113 ; 
Woodineston v. Walker (1831), 2 Runs. & M. 197 ; Willis 
v. Yates (1834), Coop. temp. Brough. 498 ; Angell v. 
Davis (1839), 4 My. & Cr. 360 ; Andrews v. Lockwood & 
Abdy (1846), 15 Sfm. 153 ; Pennington v. Buckley (1848), 
0 Hare. 451 ; Martlneau r. Rogers (1856), 25 L. .T. Ch. 398 ; 
Re Hall-Dare, Lc Marchant v. Leo Warner, [1916] 1 Ch. 
272. 

10304. .1 — Testatrix gave the interest of the 

residue to her brother during his life, A, after his 
death, she gave the residue to her exors., intrust for 
four persons by name, & the survivors survivor 
of them, to bo paid to them respectively when 
they should attain twenty -one, with interest in 
the meantime ; of these four persons, two died 
during the life of the brother : — Held : they did 
not take vested interests in any part of the residue, 
but the whole of it belonged to the two survivors. 
— Pope v. Whitcombe (1827), 3 Russ. 124 ; 0 

L. J. O. 8. Ch. 53 ; 38 E. R. 522, L. C. 

Annotations: — Reid. Ranelagli v. Kanelagh (1834), 2 My. 
& K. 441 ; Wordsworth v. Wood (1847), 1 H. L. Cas. 129. 
Mentd. Re Wright’s Trusts (1852), 15 Beav. 367 ; Ivison 
v. Gassiot (1853), 3 De G. M. & G. 958. 

10305. .] — Gift to A. for life, & after her 

decease to his daughters, A., S., & H., to be 
equally divided among them, or to the survivors of 
them ; A. alone survived the tenant for life ; — 
Admitted, that A. was entitled by survivorship 
to the wholo fund. — A.-G. v. Fletcher (1835), 
5 L. J. Ch. 75. 

Annotation : — Mentd. Crawford v. Forshaw, [1891] 2 Ch. 
261. 

10306. — .] — Testator bequeathed his residu- 

ary estate to his wife for life, &, after her death, to 
his son A? daughter, share &> share alike, & their 
respective issue, with benefit of survivorship 
between his children or their issue respectively 
Held : the survivorship was to take place only in 
the event of the issue of a child failing in the 
lifetime of testator’s widow.— -Turner v. Capel 
(1838), 9 Sim. 158 ; 59 E. R. 319. 

10307. A., by will, gave to B. an annuity 

of £600, per annum, for life* but no ^ ke fickle 
the control of any husband, to be paid quarterly, 


from time to time, on her receipt only, etc., & 
after her death, the said annuity to be equally 
divided between six persons named in the will, or 
the survivors or survivor ; — Held : the five of 
such six persons who survived B. took an annuity 
of £600 as tenants in common, & not as joint 
tenants, & were not entitled on A.’s death to receive 
a sum of money that would bo sufficient to raise 
the annuity of £000. — Blewitt v. Roberts (1841), 
Cr. & Ph. 274 ; 10 Sim. 491 ; 41 E. R. 495 ; sub 
nom. Blewitt v . Roberts, Blewtet v. Stauffers, 
10 L. J. Ch. 342 ; 5 Jur. 979, L. C. 


Hedges v. Harpur, Hedgos v. Bllok (1858), 3 De G. & J. 
129 ; Bent v. Cullen (1871), 6 Ch. Ap_P. 235. Apld. Blight 
v. HartnoU (1881), 19 Ch. D. 294. Refd. Heron v . Stokes 
(1845), 12 Cl. & Fin. 161 : Korr v. Middlesex Hospital 
(1852), 2 De G. M. & G. 576 ; NiohollB v. Hawkea (1853), 
22 L. J. Ch. 255 ; Basdon v. Meagher (1807), 15 W. R. 
975 ; Re Morgan, Morgan v . Morgan (1893), 69 L. T. 407 ; 
Re Evans, Thomas v . Thomas (1908), 77 L. J. Ch. 583. 
Mentd. Yates v. Maddan (1851), 3 Mac. & G. 532 ; Baynes 
v. Ridge (1853), 1 Eq. Rep. 157 ; Mansergh v. Campbell 
(1858), 25 Beav. 544 ; Hillv. Rattey (1862), 2 John. & H. 
631 • TnwnsAiid v. Ascroft. (19171 2 Ch. 14. 


10308. .] — Testator gavo his real & personal 

estate in trust for his nephew J. for life, &, after 
his death, to be conveyed & transferred to the 
eldest son of J. on his attaining twenty-one, with 
limitations over in like manner, if there was no 
such son of J., to two other nephews of tqstator 
& their sons successively ; & in case none of them, 
the three nephews, should have a son who should 
survive the survivor of them & attain twenty-one, 
testator then devised the estate in like manner to 
a fourth nephew &> his sons, with remainders over 
to their respective daughters : — Held : testator 
in the words of devise to the fourth nephew must 
be construed to mean that such limitation should 
take effect in case none of the first three nephews 
should leave a son surviving his parent & attaining 
twenty-one, a different construction being repug- 
nant to specific directions as well as to the general 
scheme of the will, creating cases of intestacy, & 
supposing a capricious & irrational intention, & 
a son of J., surviving his father & attaining 
twenty-one, was entitled to an absolute convey- 
ance Sc transfer of the real & personal estate. 
Hillersdon v. Lowe (1813), 2 Hare, 355 ; 12 
L. J. Ch. 321 ; 7 Jur. 482 ; 07 E. R. 140. 


Annotations : — Consd. Abbott v. MidcUeton, Ricketts v. 

Carpenter (1858), 7 II. L. Cas. 69. Refd. Wing v. Angrave 

(I860), 8 H. L. Cas. 183. 

10309. .]— Testator, by his will, directed his 

exors. to place out upon Government security 
such a sum of money out of the interest thereof as 
would be sufficient to produce an annuity of £50, 
which he gave unto his daughter I. for her life ; 
& after her decease, in case she should leave issue, 
he gave the principal unto & equally amongst such 
issue; but if she should die without issue, he gave 
the same unto & equally amongst his surviving 
children & their legal personal representatives, 
share & share alike. Testator had four children 
living at the date of his will & of his death, of whom 
the daughter I. was the survivor. She died without 
leaving issue : — Held : the words “ surviving 
children ” meant children surviving the daughter 
I. — Taylor v . Beverley (1844), 1 Coll. 108 ; 13 
Ti. .T. Ch. 240 : 2 L. T. O. S. 510 ; 8 Jur. 265 ; 03 


E. R. 342. 

Annotations : — Apld. Rogers v. Towsey (1^45), 2 Holt, Eq. 
270. D&td. WagetalT r. Crosby (1846), 2 CoU. 746. Consd. 
Spurrell r. Spurrell (1853), 11 Hare, 54. Apld. I?c Bates 
Trusts (1863), 2 New Rep. 268. Refd. Cooper Palmer 
(1845), 1 Coll. 665 ; Re Gregson’s Trust Estate (1864), 2 
n t a- «,r» a 9.8 • Tip Mminilep. Maunder v. Maunder 


(1902), 87 L.T. 262. 

10310. .] — A married woman having power 

to dispose of £1,500 by her will, gave the interest 



1192 


Wills. 


Sect. 27. — Survivorship : Sub-sect. 2, C. (a).] 

of it to her husband for his life, A directed that, 
after his decease, the principal should be divided 
equally between the five daughters of her sister B. ; 
A, if any of them should die during her husband’s 
lifetime leaving issue, that the respective issue of 
such deceased daughters should have equally 
divided among them their mother’s share ; but 
in case any of them should die during her husband’s 
lifetime without lawful issue, that the £1,500 should 
be divided, share A share alike, among the sur- 
viving daughters : — Held : the word “ surviving ” 
had reference to testatrix’s husband, A, as all the 
daughters died in his lifetime A only one of them 
left issue, four-fifths of the £1,500 were undisposed 
of. — Watson v. England (1845), 15 Sim. 1 ; 0 
L. T. O. S. 29 ; 9 Jur. 648 ; 60 E. II. 516. 

10311. .] — Testator devised certain messu- 

ages to trustees upon trust, to pay the rents to his 
wife for her life, & after her decease he gave A 
devised the messuages to the same trustees, upon 
trust to sell, etc., A apply the proceeds amongst 
all his, testator’s, nephews A nieces, children of his 
brothers A. A B., A his sister C., A the survivors A 
survivor of them, share A share alike, to be paid 
them respectively as they attained the age of 
twenty-one years. Testator’s wife survived him : 
— Held : the property was divisible among such 
only of the children of A., B. A C. as survived the 
widow*. — Williams v. Tartt (1845), 2 Coll. 85 ; 
63 E. K. 648. 

10312. .] — Devise A bequest of real A per- 
sonal estate to trustees, upon trust, subject to 
certain legacies A annuities, for A. for life, A after 
his decease upon trust to convey, assure A pay the 
whole of the real A personal estate to A amongst 
the children of A. A the issue of any such children. 
But, in case A. should die without issue, then to 
pay A distribute same equally amongst all A every 
the children of B. AC. A the survivors of them ; 
but, in case any of such children should be then 
dead, leaving issue of his, her or their body or 
bodies lawfully begotten, then such issue to have 
as well such original share or shares as the father 
or mother of such issue so dying would have been 
entitled to if then living, as also such other share 
or shares thereof as the father or mother of such 
issue so dying might have been entitled to by 
survivorship or otherwise. A. survived testator, A 
died without issue : — Held : the period of the sur- 
vivorship of the children of B. A C. is not to be 
referred to the time of the death of testator, but to 
that of the death of A., being the period of distri- 
bution ; A the children of B. AC. living at the date 
of the will, A those born after that date A before 
the death of A., were entitled to the real A personal 
estate, with survivorship between them in case of 
the death of any of such children without issue 
before the death of A., the children of such of the 
children as died before A., leaving issue, being 
substituted for the original legatees. — Bucklk v. 
Fawcett (1845), 4 Hare, 536 ; 5 L. T. O. S. 236 ; 
9 Jur. 891 ; 67 E. B. 760. 

Annotations: — Reid, lie G region’s Trust Estate (1864), 2 

Do G. J. A 8m. 428 ; lie Maunder, Maunder v. Maunder 

(1902), 87 L.T. 262. 

10313. .] — Bogers v. Towsey, No. 10287, 

ante. 

10314. .1 — Bequest to one for life with re- 

mainder over to two others, with a clause of sur- 
vivorship 44 if one or the other (of the latter) should 
die ” : — Held : the survivorship had reference 
to the death of the tenant for life, A not to that of 
testator ; A one of the remaindermen having 
survived testator, but predeceased the tenant for 
life, the survivor was held entitled to his share by 


survivorship. — Whitton v. Field (1846), 9 Beav. 
368 ; 50 E. B. 385. 

10315. .] — Testator gave two sums of stock 

to his widow for her life, A after her decease, one- 
half of the same ^tock was to be divided among 
his surviving brothers A sister, or their issue, share 
A share alike. The brothers A sister of testator 
all died in the lifetime of the widow ; A four of 
them only left issue living at the death of the 
widow : — Held : the word “ survivor ” was to be 
construed with reference to the period of distribu- 
tion. — Shailer v. Groves (1847), 6 Hare, 162 ; 
16 L. J. Ch. 367 ; 9 L. T. O. 8. 311 ; 11 Jur. 485 ; 
67 E. B. 1124/ 

Annotations: — Apld. Atkinson v. Bartrum (1860), 28 Beav. 

219. Consd. He Fox’s Will (1865), 35 Beav. 163. Mentd. 

Abbay v. Howe (1847), 1 Do G. & Sm. 470. 

10316. .] — Testator bequeathed a fund in 

trust for D. for her life, A, alter her decease, in 
trust for four of her children, whom he named : 
“ or the survivor or survivors of them for their 
maintenance, until they severally attain the age 
of twenty-one years, when each of them will be 
entitled to claim a fair proportion of the principal.” 
Only one of the children survived the mother : — 
Held : that one was entitled to the whole fund, 
though two of the deceased children attained 
twenty-one. — Dorville v. Wolff (1847), 15 Sim. 
510 ; 16 L. J. Ch. 179 ; 8 L. T. O. 8. 492 ; 11 Jur. 
160 ; 60 E. B. 717. 

10317. .] — Testator, after various bequests, 

gave to his wife, for her life only, all his remaining 
estates, A also gave her all his capital in trade, 
with the three quarters of the profits arising there- 
from, for her life ; but nevertheless, in trust, at her 
death, for his then surviving children, share A 
share alike, 44 independent of the rental of his 
estates, which he gave A bequeathed to his sur- 
viving female children,” to be paid to them as Ik; 
directed. Testator then proceeded thus : 44 On 

the decease of any of these children, should they 
die without issue lawfully begotten, that share to 
fall to the rest, A so on to the last female child ; 
but should they marry A have children, then their 
share to go to the child or children, A from my last 
female child to the males of my body lawfully 
begotten, with the same restrictions as before 
expressed, A to the heirs A assigns of the last of 
them.” One of testator’s daughters, after his 
death, married, A died in the lifetime of his widow, 
leaving children : — Held : such children did not 
take any interest under the will, the word sur- 
viving having reference to the death of testator’s 
widow, A not to his own. — Wordsworth v. Wood 
(1847), 1 H. L. Cas. 129 ; 9 L. T. O. 8. 489 ; 11 
Jur. 593 ; 9 E. B. 702, H. L. 

Annotations: — Apld. Neathway v. l(eed (1853), 3 De G. M. 

A G. 18. C<msd. lie Gregson's Trust Estate (18C4), 2 

De G. J. A Sm. 428. Reid. Shailer r. Groves (1847), 6 

Hare, 162 ; lie Maunder, Maunder t\ Maunder (i902), 71 

L. J. Ch. 815. Mentd. Konnerley r. Kennorley (1852), 

20 L. T. O. S. 29 ; lie Thompson’s Trusts (1854), 2 \V. K. 

218 ; Richardson v. Power, Mantle, Watson, Wartnaby, 

Holditch A Luck (1865), 13 W. li. 1104. 

10318. .] — Gift by will, to A. for life, A after 

her death for her surviving brothers A sisters. 
Some of A.’s brothers A sisters had died before 
testator, A some died after the death of testator, 
in the lifetime of A. : — Held : the brothers A 
sisters living at the death of A. were alone entitled. 
— Davies v. Thorns (1849), 3 De G. A Sm. 347 ; 
18 L. J. Ch. 212 ; 12 L. T. O. S. 551 ; 13 Jur. 383 ; 
64 E. B. 510. 

10319. .] — Bequest to A. for life, A, 44 at her 

decease, to her surviving children,” when they have 
attained twenty-one : — Held : the survivorship 
had reference to the death of A., A those children 
only who survived her were entitled. — H uffaj* 
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v. Hubbard (1853), 16 Beav. 579 ; 51 E. R. 
904. 

10320. .] — Testatrix by her will gave thus, 

“ to my sister C.’s surviving children £30 each ” ; 
she then gave to C. thus, “ the interest of my 
funded property for & during her natural life, & 
after her decease such property to be equally 
divided between her surviving children ” : — Held : 
though on the construction of the word “ sur- 
viving ” in the first clause, the period of vesting & 
distribution was referable to the death of testa- 
trix, yet that the period of vesting in the last 
clause was to be referred to the death of C., & those 
children only who survived C. were entitled. — 
Neathway v. Reed (1853), 3 De G. M. & G. 18 ; 
22 L. J. Ch. 809 ; 20 L. T. O. S. 285 ; 17 Jur. 169 ; 
43 E. R. 8, L. C. & L. JJ. 

Annotations: — Consd. Spurrell v. Spurrell (1853), 11 Hare, 

54. Apld. Stevenson v. Gillian (1854), 18 Beav. 590 ; 

Re Crawball’s Trusts (1856), 27 L. T. O. S. 278. Conid. 

Hearn v. Baker (1856), 2 K. & J. 383. 

10321. .] — A legacy to A. for life, remainder 

to two persons, by name, share & share alike, with 
remainder to the issue of such as should be dead, & 
in case either should die in the lifetime of A. with- 
out leaving issue, remainder to the survivor : — 
Held : the one surviving the tenant for life was 
entitled to t lie whole fund, though the other 
died in tli e life of testator. — lie Domvile’s Trusts 
( 1853), 22 L. J. Ch. 947 ; 21 L. T. O. S. 98 ; 17 
Jur. 361. 

10322. .] — Testator bequeathed a pecuniary 

legacy in trust for his sister for life, & after her 
decease to pay it to her children, equally, to be 
paid at twenty-one, with benefit of survivorship 
in case of death under twenty-one, with a clause 
for maintenance. There was a gift over to other 
parties, in case there should be no child living at 
the death of the sister, such parties to take in the 
same manner “as is hereinbefore directed, had 
any or either of the children of my sister survived 
so as to have become entitled thereto.’ * There 
were three children, one of whom only survived 
the sister : — Held : such child took the whole fund. 
— Daniel v. Gosset (1854), 19 Beav. 478 ; 52 
E. R. 436. 

10323. .] — G. P. bequeathed his personal 

estate upon trusts for the benefit of his wife for 
life, & at her death upon trust to transfer same unto 
his three sons G. W. & S. or to the survivors of 
them, if they, or the survivors, of them, should 
all have attained the age of twenty-one ; but in 
case they should not have attained that age, upon 
trust to pay the rents, etc., for the maintenance, 
etc. of his sons until they should have attained 
that age, & then upon trust to convey the trust 
estate to his sons, or the survivors of them as 
aforesaid ; but in case neither of his sons should 
survive his wife, then upon trust to dispose of the 
trust estate as his wife should appoint. G. F., 
died in 1818 leaving his wife & his three sons sur- 
viving. Each of the sons attained twenty-one 
but G. alone survived his mother : — Held : G. F. 
did not intend that any son dying in the lifetime 
of the widow should have a vested interest. — 
Fisher v. Moore (1855), 1 Jur. N. S. 1011 ; 3 
W. R. 584. 

10324. .] — Gift to A., a child of testatrix, for 

life, by weekly payments, remainder to “ my 
surviving children ” : — Held : this meant only 
children surviving the tenant for life. — Re 
Pritchard’s Trusts (1855), 3 Drew. 163; 61 
E. R. 865. 

10325. .] — Testator gave all his real & 

personal property to his wife for life, & he gave 
a sum of stock to his five cousins by name, or the 
survivors of them, to be equally divided between 


them, & to be paid as soon as possible after the 
death of his wife: — Held: (1) the survivorship 
must be referred to the death of testator’s wife, so 
that one of the cousins who survived testator, & 
died in the lifetime of his widow, took nothing 
(2) “ survivors ” must be construed to include a 
sole survivor, so that where only one of the legatees 
survived the widow such survivor took all the 
stock. — Hearn v. Baker (1856), 2 K. & J. 383 ; 69 
E. R. 831. 

Annotation : — Folld. Re Brown, Brown v. Acomb (1896), 

41 Sol. Jo. 66. 

10326. .] — Gift of residue in trust for 

testator’s wife during widowhood, &> on her death 
or marriage, to pay it amongst his five children, 
or the “survivor or survivors ” of them, at such 
ages as his wife should appoint, or in default at 
twenty-one. But in case of the death of any, 
before his share should become “ payable,” 
leaving issue, then to pay his share to such issue. 
A child attained twenty-one, & died in the life 
of the wife, leaving issue. No appointment having 
been made, held that the survivorship had reference 
to the cesser of the wife’s estate, & that the issue, 
& not the representatives of the child, took the 
share. — Hind v. Selby (1856), 22 Beav. 373 ; 62 
E. R. 1151. 

10327. .] — Testator bequeathed a fund in 

trust for his sister A. for life, & after her death 
to be divided between tho children of his sisters 
B., 0. & D. who should survive testator, such 
children taking per stirpes “ with benefit of sur- 
vivorship among members of the same family ” : — 
Held : (1) the latter words of themselves meant 
survivorship at the death of the tenant for life, & 
could not be otherwise interpreted by comparison 
with other bequests in the same will, showing an 
intention that those bequests should not go over 
if the legatee had children ; (2) the survivorship 
applied to accrued shares. — Re Crawhall’s Trust 
(1856), 8 De G. M. & G. 480 ; 27 L. T. O. S. 278 ; 
2 Jur. N. S. 892 ; 44 E. R. 475, L. JJ. 

10328. .] — Bequest to persons for life, & 

after their deaths, “ unto their & each of their 
issue, & the survivor or the survivors of them, on 
their severally attaining twenty-one, in equal 
proportions. On the death of the last tenant for 
life, there were three generations of issue living : — 
Held : all who survived & attained twenty-one 
participated in the fund. — Haddock v, Legg 
(1858), 25 Beav. 531 ; 53 E. R. 740. 

10329. .] — Gift to A. for life, & afterwards to 

seven named persons, equally, “ the share of each 
who shall happen to die to be equally divided 
amongst the survivors unless M., one of them, 
should die leaving children, in that case, I mean 
that her children should inherit the share of the 
parent.” The seven all died before the tenant for 
life, M. being the survivor of them : — Held : the 
seven took equally, the children of M. took no 
more than one-seventh, & the share of one of the 
seven who predeceased testatrix was undisposed of. 

The only duty of the ct. is to determine to what 
period the word survivor or survivorship relates ; 
<te one cannot get over the difficulty by giving it 
amongst them as joint tenants. The question 
really is, to what period the survivorship points, 
& I think that it is now settled, that the survivor- 
ship must be referable to the time of distribution 
(Romilly, M.R.). — Cambridge v. Rous (1858), 
25 Beav. 409 ; 53 E. R. 693. 

Annotations : — Held. Wilmot v. Flewitt (1865), 11 Jur. N. S. 

820 ; Marriott v. Abell (1869), L. R. 7 Bq. 478. 

10330. .] — Testator gave some property to 

his wife for life & proceeded thus : At the 

decease of my wife, I leave the last-named sum to 
be equally divided between the families of my 
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Sect. 27. — Survivorship: Sub-sect. 2, C. (a).] 

two brothers, viz., one-half to the widow & children 
of my deceased brother J., the widow, if surviving, 
to have an equal share with the children : — Held : 
the survivorship had relation to the death of the 
tenant for life & not of testator. — Hesketh v . 
Magennts (1869), 27 Beav. 396 ; 64 E. B. 165. 

10331. .] — Bequest to testator’s two sisters 

for their lives, & after the death of the survivor, 
“ to be equally divided between testator’s surviving 
brothers & sisters or their children equally.” The 
brothers & sisters having all died m the life of 
the last tenant for life : — Held : those children 
only who survived the tenant for life participated, 
& that they took per capita . — Atkinson v . Bart- 
rum (1860), 28 Beav. 219 ; 54 E. B. 349. 

Annotations: — Apld. Re Fox’s Will (1865), 35 Beav. 163. 

Refd. Re. Coley. Gibson v. Gibson (1900), 83 L. T. 671. 

10332. .] — Testator bequeathed a house, 

described as copyhold, to his wife for life, “ & at 
her death to be disposed of for the benefit of his 
surviving children, share & share alike.” The 
house was, in fact, leasehold : — Held : only those 
children who survived the widow were entitled 
to share in the proceeds of the house. — Thompson 
v. Thompson (1861), 29 Beav. 654 ; 7 Jur. N. S. 
1263 ; 9W. B. 728; 54 E. B. 782. 

10333. .] — Testator bequeathed his residue 

to his widow for life, with remainder to his nephews 
& nieces living at her decease, & he substituted 
their children for any who should die in her life. 
But if any of the nephews & nieces should die in 
the life of the wife without having any child “ then 
living,” he directed his share to go to the sur- 
vivors of the nephews & nieces. A nephew died 
without children, in the life of the widow : — Held : 
his share did not go to the survivors at his death, 
but the survivors at the death of the widow. — 
Essex v. Clement (1861), 30 Beav. 525 ; 54 E. B. 
993. 

10334. .] — B. bequeathed to his five 

daughters, naming them, £12,500, chargeable on 
his real & personal estate, the interest to be paid 
to them in equal shares during their lives, the 
principal to be invested in trust for them or the 
survivors or survivor of them for their maintenance, 
to be free from the debts & control of their hus- 
bands, “ the principal, after their deaths, in equal 
parts to their surviving children, as they arrive 
at the age of twenty-one ” ; & he gave to his 
trustees the residue of his property. Two of the 
daughters died, one leaving two children : — Held : 
the principal of the fund was to remain in its 
integrity until the death of the survivor of the five 
daughters & on the death of such survivor the fund 
to be divided amongst the persons described as 
“ surviving children,” but the time had not arrived 
to decide who were meant by those words. — 
Minton v . Minton (1861), 4 L. T. 696 ; 9 W. B. 
586. 

10335. .] — Young v. Bobertson, No. 

10293, ante. 

10336. .] — (1) Testator bequeathed his 

funded property to his widow for life, & after- 
wards to his brother for life, & then to be equally 
divided amongst his brother’s surviving legitimate 
children & my niece B. W. : — Held : the survivor- 
ship had reference to the death of the brother only. 

(2) Bequest to a brother for life, & at his death 
“ to be equally divided amongst his surviving 
children & my niece B. W.” : — Held : this was not 
a gift to a class ; &, B. W. having died in the life 
of testator, B. W.’s share lapsed. — Drakeford v. 
Drakeford (1863), 33 Beav. 43 ; 9 L. T. 10 ; 11 
W. B. 977 ; 55 E. B. 282. 

; — As to (I) Reid. Howard v. Collins (1868), 


L. R. 5 Eq. 349. As to (2) Gomd. Re Featherstone’s 
Trusts (1882), 22 Ch. D. Ill ; Kingsbury v. Walter, [19011 
A. C. 187. Held. Re Jackson, Shiers v. -Ashworth (1888), 
25 Ch. D. 162. 

10337. .] — Where testator bequeathed a fund 

in trust for his five daughters, share & share alike, 
for their respective lives, & if any daughter should 
die without issue, or leaving issue, if such should 
die under twenty-one, then upon trust to divide 
& pay the share of such daughter immediately or 
as soon as could be after her decease unto & 
amongst his son & the survivors of his daughters, 
to whom he gave same, or to their personal repre- 
sentatives : — Held : “ survivors ” must refer to 
the death of the tenant for life whose share was the 
subject of division. — Re Bates* Trusts (1803), 2 
New Bep. 265 ; 9 L. T. 226 ; 11 W. B. 708. 

10338. .] — Bequest to A., & at his death, 

with certain exceptions to B., & ** at her decease ” 
to be divided amongst four named persons, “ or 
as many of them as may be living ” : — Held : those 
only took who survived both A. & B. — Knight v . 
Poole (1863), 32 Beav. 548 ; 55 E. B. 216. 

10339. .] — As a general rule, where there is 

a gift t-o one for life, <fc afterwards to a class in 
terms which import survivorship, unless there is 
something in the context showing a different 
intention, the survivorship relates to the death of 
the tenant for life (Kindersley, V.-O.). — Young 
v. I)avib:s (1803), 2 Drew. & Sin. 167 ; 1 New Bep. 
419 ; 32 L. .T. Ch. 372 ; 8 L. T. 80 ; 9 Jur. N. 8. 
399 ; 11 W. B. 452 ; 02 E. B. 585. 

Annotations : — Refd. Fell v. Birldolph (1875), L. P. 10 C. P. 
701 ; Re Coleman & Jarrom (1876), 4 Ch. I). 105 : Jull 
v. Jacobs (1876), 24 W. R.947 ; Aplinr. Stone, [1904] t Ch. 
543. 

10340. .] — Testator gave his real & personal 

estate to his wife for life, & then to bo divided 
equally between his four children, ” or their child 
or children, share & share alike.” But in case any 
of his children should die without leaving any child 
or children then his, her, or their share or shares 
to be divided between “ the survivor or survivors 
of him, her, or them, or his, her, or their child or 
children, share & share alike ” : — Held : the gift 
to the grandchildren was substitutionary, & upon 
the death of one of the children, unmarried, in the 
lifetime of the widow, the surviving children took 
as tenants in common. — Blundell v. Chapman 
(1804), 33 Beav. 648; 33 L. J. Oh. 600; 10 
Jur. N. 8. 332 ; 12 W. B. 540 ; 55 E. B. 520 ; 
sub nom . Bundell v. Chapman, 10 L. T. 152. 

10341. .] — Legacy to A. for life, & at her 

death to be equally divided between her two sons 
who were named or given to the survivor of them : 
— Held : the survivorship had reference to the 
death of the tenant for life. — Naylor v. Bobson 
(1805), 34 Beav. 571 ; 55 E. B. 755. 

10342. .] — Devise of residue to testator’s 

wife for life, then to his daughter A. ; upon her 
decease equally between his surviving brothers 
& sisters & those of his wife. Testator’s wife 
& daughter survived him, but the daughter 
predeceased the widow. Some of the brothers & 
sisters predeceased the daughter ; the others 
survived her, but predeceased the widow : — Held : 
the words “ surviving brothers & sisters ” referred 
to those who should survive the last living tenant 
for life, & in the events that happened, there was 
an intestacy. — Howard v. Collins (1808), L. B. 
5 Eq. 349. 

Annotation : — Mentd. Croslaud v. Wrigley (1895), 73 L. T. 60. 

10343. .] — Testator by his will gave & 

bequeathed three legacies of £3,000 each to his 
three brothers, in the words following : ” I 

leave & bequeath to my brother J. W. £3,000, 
in trust to his surviving child or children, to my 
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brother R. W., £3*000 in trust to his surviving 
child or children ; failing issue, I leave the £3,000 
to my brother W. W., in trust to his surviving 
child or children ; failing such issue, I leave the 
£3,000 to my brother D. O. W., in trust to his 
surviving child or children ; failing issue, I leave 
the said £3,000 to the children of my brother 
J . W.” Similar legacies of £3,000 each were given 
to the brothers R. & D., with the same phraseology 
as to “ failing of issue, etc/’ : — Held : the word 
“ surviving ” in the bequest meant surviving at 
the deaths of the respective fathers, Sc the brothers 
of testator took life interests in these legacies. — 
Blount v . Wheble (1809), 21 L. T. 259. 

10344. .] — Testator directed his trustees to 

pay the income of a certain fund to his wife for 
life, Sc after her decease to divide the fund amongst 
his six children, whom he named, “ share & share 
alike, with benefit of survivor, to be paid to them 
when the youngest survivor shall attain the age 
of twenty-one years,” & in the meantime to pay 
the income towards their respective maintenance 
Sc education. All the children survived testator 
Sc attained the age of twenty-one years, & three of 
them died in the lifetime of the tenant for life : — 
Held : the representatives of the deceased children 
were not entitled to share in the fund, but it was 
divisible among such only of the children as 
survived the tenant for life. — W ellock v . Ostle 
(1872), 27 L. T. 481 ; 21 W. R. 118. 

10345. .] — Testator by his will gave his real 

Sc personal estate to trustees upon trust for his 
w ife for life, Sc then to stand possessed of the same 
for all Sc every of his children share Sc share alike, 
until his youngest child should attain the age of 
twenty-one years, Sc upon his youngest attaining 
such age, then upon trust for all his children, share 
Sc share alike. lie then directed that if any of his 
children should die before his, her, or their share 
or shares should become transferable Sc payable, 
without leaving issue, then the share or shares of 
the child or children so dying should go over to the 
survivors ; but in case any of his children should 
die before his, her or their share or shares should 
become payable, leaving issue, then the trustees 
were directed to transfer Sc pay the share or shares 
of such deceased child or children unto his, her, or 
their issue, share Sc share alike, when they should 
attain twenty-one : — Held : the substitutionary 
gift to the issue of deceased children, was sufficient 
to divest the share of a child who attained tw’cnty- 
one, but died in the lifetime of testator’s widows 
the tenant for life. — C hell v. Chell (1875), 23 
W. R, 252. 

10346. .] — Bowyek t>. Douglass, [1870] 

W. N. 279. 

10347. .] — Re Benn, Benn v. Benn, No. 

10240, ante. 

10348. .] — Testator by his will gave all liis 

real & personal estate remaining after payment of 
debts, etc., to J. S. for life, & at her decease he 
gave the same to M. A. Sc W. A. “if they are 
both living at the time of her decease, Sc in case 
of the death of either of them before J. 8.” he 
gave “ the whole to the survivor of them for their 
own use Sc benefit absolutely.” Testator died 
seised of real estate ; after testator’s death W. A. 
died then M. A., Sc J. S. last of all : — Held : upon 
the true construction of the will the 'word ” sur- 
vivor ” in the ultimate gift meant the survivor of 
M. A. & W. A. living at the death of J. S. the tenant 
for life ; since M. A., though she survived W. A., 
had predeceased J. 8., she had not come within 
the terms of this ultimate gift, & upon the death of 
J. 8. there was an intestacy as to the property 
given by the will, Sc the real property conse- 


quently passed to his heir-at-law. — Re Hill to 
Chapman (1885), 54 L. J. Ch. 595 ; 52 L. T. 290 ; 
33 W. R. 570, C. A. 

10349. .] — Re Brown, Brown v . Acomb 

(1896), 41 Sol. Jo. 00. 

10350. .] — Re Blantern, Lowe v. Cooke, 

[1891] W. N. 54. 

Annotation ; — Mentd. lie Sanford, Sanford v. Sanford, [1901] 

1 Ch. 939. 

10351. -.] — Testatrix gave residuary trust 

moneys upon trust to pay the interest to her 
sister T. during her life, Sc after her death to pay Sc 
divide the trust moneys equally between testa- 
trix’s two sisters P. Sc 8., share Sc share alike, “ Sc 
if either of my sisters shall be then dead . . . upon 
trust for the survivor of my sisters absolutely ” : — 
Held : the period of distribution was not the 
death of 8. who died first, or of F. who was the 
survivor of the two legatees, but the death of T. 
to w hom the life interest was given ; Sc both 8. Sc 
F. being dead at that time there was then no 
survivor, Sc the clear original gift to 8. & Frances 
as tenants in common w r as not divested . — Re 
Pick worth, Snaith v . Parkinson, [1899] 1 Ch. 
042 ; 08 L. J. Ch. 324 ; 80 L. T. 212, C. A. 

Amwtation : — Reid, lie Wood, Hardy v. Hull (1923), 130 

L. T. 408. 

10352. .] — Testator devised Sc bequeathed all 

his real Sc personal estate to his wife for life Sc then 
made the following dispositions: — “& from & 
after her decease upon trust to divide my trust 
estate equally between my children as hereunto 
described ” — naming eight — “ Sc all others born 
under w’edlock, if any.” The last clause in the will 
provided as follows : “I direct that in case of the 
death of one of more of my children that their 
equal share or shares are to be equally divided 
between the survivors.” The eight named chil- 
dren survi ved testator, but one of them died in the 
widow’s lifetime leaving children : — Held : in as 
much as the original gift to testator’s children 
w r as a gift to a class to be ascertained at testator’s 
death, the final direction must apply to the death 
of a member of that class during the lifetime of the 
widows otherwise it would be meaningless ; & 
only those children who survived the widow were 
entitled to share in testator’s estate. 

The general rule as laid down ... is that where 
there is a gift to A. for life with remainder to 
A. B. & C. Sc to the survivors or survivor, the 
survivorship is ascertained at the death of tho 
tenant for life (Cozens Hardy, M.R.). — Re 
POULTNEY, POULTNEY V . POULTNEY, [1912] 2 
Ch. 541 ; 81 L. J. Ch. 748 ; 107 L. T. J ; 50 8ol. 
Jo. 007, C. A. 

10353. Application to real estate.] — 

Qu. : wiiether the rule that, under a gift to one for 
life, Sc afterwards to the survivors of a class, the 
survivorship has reference to the period of enjoy- 
ment applies to real estate. But held, the question 
did not arise upon a devise to four, to hold as 
tenants in common, during their lives, with benefit 
of survivorship, inasmuch as the survivorship had 
reference to the extent of the estate, Sc not to the 
class of persons. 

Devise to trustees Sc their heirs, in trust for A. 
& his wife for their lives Sc after the death of the 
survivor, to testator's four granddaughters, as 
tenants in common, during their respective lives, 
with benefit of survivorship, remainder to 
the trustees “ Sc their heirs,” upon trust to pre- 
serve contingent remainders, remainder to the 
issue male of the four granddaughters successively, 
remainder to the testator in fee : — Held : (1) the 
granddaughters took for life as tenants in common, 
with survivorship to the survivors & survivor ol 
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them ; & after the death of the last survivor their 
issue took several inheritances in tail ; (2) the 
limitation to trustees & their heirs to support 
contingent remainders was not in fee, so as to make 
the subsequent remainders equitable & prevent the 
coalescing of the remainder to the issue with the 
life estate to the parent, & the four granddaughters 
took estates tail. — Haddelsey v . Adams (1856), 
22 Beav. 266 ; 25 L. J. Ch. 826 ; 27 L. T. O. S. 
148 ; 2 Jur. N. 8. 724 ; 52 E. R. 1110. 

Annotation: — Generally, Reid. Taaffo t\ Coumee (1862), 10 

H. L. Cas. 64. 

10354. .] — Where, in a will, real estate 

is given to A. for life, with remainder to B. C. & D. 
“ or the survivors of them ” : — Held : the words of 
survivorship are to be referred to the death of the 
tenant for life.- — He Gregson’s Trust Estate 
(1864), 2 De G. J. & 8m. 428 ; 5 New Rep. 99 ; 
34 L. J. Ch. 41; 11 L. T. 460; 10 Jur. N. 8. 
1138 ; 13 W. R. 193 ; 46 E. R. 441, L. JJ. 
Annotations Consd. Richardson v. Power (1865), 19 C. B. 

N. S. 780. Reid. Marriott v. Abell (1869), L. R. 7 Eq. 478 ; 

He Maunder, Maunder v. Maunder, [1902J 2 Ch. 875. 

( b ) Exceptions io Rule. 

10355. Contrary Intention of testator.] — Under a 
bequest over after an interest for life by words 
importing both a joint interest & a tenancy in 
common, as to three “ or the survivor share & 
share “ alike ” the period, to which the survivor- 
ship relates, depends, not on any technical words, 
but on the apparent intention, collected from the 
particular disposition or the general context. — 
Newton v . Ayscough (1815), 19 Ves. 534; 34 
E. R. 614. 

Annotations : — Apld. Baynes v. Prevost (1844), 13 L. J. Ch. 

377. Reid. W ordsworth r. Wood (1839), 4 My. & Cr. 641 ; 

Taylor v. Beverley (1844). 1 Coll. 1U8. 

10356. .] — Devise “ to A. for life, & from & 

after her decease to the surviving children of B. & 
C.” The only child of B. died during the life of 
A. : — Held : the period of survivorship referred to 
the death of testator, & the heir-at-law of deceased 
child of B. was entitled to share with the children 
of C. who survived A . 

Generally speaking, the rule of construction in 
such cases is clear, that all the children who are 
in esse at the period of testator’s death, then take a 
vested interest, which is transmissible to their 
respective heirs immediately. Where there is a 
limitation by remainder to children, who shall be 
in esse at the happening of a contingent event, 
there the remainder is contingent, & no interest 
vests until the event happens. If the demise had 
been to the children generally, without adding the 
word “ surviving ” there would have been no 
doubt that this case would have ranged within 
the first class of cases, & that the estate would have 
vested in the children from the moment of testa- 
tor’s death. The law always inclines so to con- 
strue a devise as to make the estate vest ; & the 
probable intention of testator in this, as in other 
cases, was to render the limitation to the children 
certain Sc secure. If upon the face of the will a 
contrary intention is apparent, that intention must 
be effectuated ; where no such intention is appa- 
rent, the cts. have always acted upon the probable 
intention of testator, & the general inclination of 
the law to make the estate vest. . . . Upon general 
principles, there seems to be no good reason why 
the vesting of the estate should be postponed be- 
yond the period of testator’s death ; & there is a 
very good reason against so postponing it, namely, 
the danger of producing a lapsed devise. Here 
the testator’s death was the period at which he 
himself in all probability intended the devise to 


the children to take effect ; & the estate did vest 
at the period of testator’s death in such of the 
children as were then living (Bayley, J.). — Doe 
d. Long v . Prigg (1828), 8 B. & C. 231 ; 2 Man. & 
Ry. K. B. 338 ; 6 L. J. 0. 8. K. B. 296 ; 108 E. R. 1030. 

Annotations : — N.F. Taylor v. Bovorley (1844), 1 Coll. 108. 
Dbtd. Wordsworth v. Wood (1847), 1 H. L. Cas. 129. 
Apld. Henderson v. Kennlcott (1848), 18 L. J. Ch. 40. 
Consd. He Gregrson’s Trust Estate (1884), 2 De G. J. Sc 8m. 
428. Dbtd. lie Maunder, Maunder v. Maunder, f 1 902] 2 
Ch. 875. Refd. Richardson v. Power (1865), 13 W. R. 
1104 ; Marriott v. Abell (1869), L. R. 7 Eq. 478. 

10357. As many objects of gifts as possible 

to be inoludedJ-7-In construing limitations to a 
parent for life, & afterwards to his children, with a 
provision relating to survivorship annexed, whether 
occurring in wills or settlements, the rule for 
determining both the class who are to take & the 
contingency to which the survivorship refers is 
to lean to that construction which will include as 
many objects of the gift as possible, consistently 
with the declared purpose of the author of the 
instrument. 

Testatrix gave an annuity of £300 to her 
daughter, together with the interest of all she had 
in the stocks ; Sc at her death she gave the stock to 
her children, to be equally divided between them, 
together with the interest, to be laid out for their 
use, in case their mother died before they arrived 
at the age of twenty-one. In case one died, the 
others were to have share Sc share alike ; the 
survivor to have the whole ; & if they all died 
before twenty-one, then she gave the stock to her 
five nieces. All the children of the daughter 
attained twenty-one, but four died before their 
mother : — Held : all the children of the daughter 
who attained twenty-one, took vested interests, 
although they died in the lifetime of their mother. 
— Bouverie v. Bouverie (1847), 2 Ph. 349 ; 16 
L. J. Ch. 411 ; 9 L. T. O. 8. 469 ; 11 Jur. 661 ; 
41 E. R, 977, L. C. 

Annotations : — Distd. Vorley v. Richardson (1856), 8 Do 
G. M. & G. 126. Apld. Evans r. Evans (1858), 25 Beav. 81 ; 
Jackson t*. Dover (1864), 2 Hem. & M. 209. Refd. Alty r. 
Moss (1876), 34 L. T. 312 ; He Poultney, Poultney v. 
Poultney, [1912] 1 Ch. 245. 

10358. Gift to two persons or survivor or 

survivors.] — Testator, by his will, gave an annuity 
to A. & directed his exor. to pay it out of his £3 per 
cent, consols. By a codicil he gave A. £30 besides 
her annuity, & willed that the fund constituting 
her annuity, after her decease, should be trans- 
ferred to J. & N., or to the survivor or survivors 
of them, in equal shares. N. survived J., but died 
before A. : — Held : he became entitled to the 
whole of the fund. — Antrobus v. Hodgson (1848), 
16 Sim. 450 ; 18 L. J. Ch. 93 ; 60 E. R. 948. 

Annotation : — Distd. Littlejohns t\ Household (1855), 21 
Beav. 29. 

10359. Express gilt over.] — Testator be- 

queathed a legacy upon trust for his widow for life, 
& after her death upon trust for A. & B. in equal 
shares ; “ & in case of the death of either of 

them in the lifetime of my wife, then upon trust to 
pay the whole of the trust fund unto the survivor 
of them A. & B., his exors., administrators or 
assigns.” A. died in the lifetime of the widow : — 
Held : upon his death B. acquired an indefeasible 
vested interest in the whole fund. — White v. 
Baker (1860), 2 De G. F. & J. 55 ; 29 L. J. Ch. 577 ; 

2 L. T. 583 ; 6 Jur. N. 8. 591 ; 8 W. It. 533 ; 45 
E. R. 542, L. C. & L. JJ. 

Annotations : — Distd. Maddison c. Chapman (1801), 1 John. 
& H. 470 ; lie Hunter’s Trusts (1865), L. R. 1 Eq. 295. 
Folld. Wilmot v. Flewitt (1865), 13 L. T. 99. Distd. He 
Hill to Chapman (1885), 54 L. J. Ch. 595 ; Re Pickworth, 
Snaith v. Parkinson, [1 899] 1 Ch. 642. Apld. Re Poultney, 
Poultney v. Poultney, [1912] 2 Ch. 541. Refd. Marriott?. 
Abell (1869), 38 L. J. Ob. 451 ; Re Wood, Hardy v. HtiU 
(1923), 130 L. T. 498. 
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10360. Gift to be paid at twenty-one.] — 

Weedon v. Fell (1740), 2 Atk. 124 ; 20 E. R. 

478. 

Annotation : — Apld. Evans v. Evans (1858), 25 Beav. 81. 

10361. .] — A married woman, by a testa- 
mentary instrument made in execution of a power 
contained in her marriage settlement, gave £2,000, 
subject to the life interest of her husband, to 
trustees upon trust for the benefit of her child or 
children, to be equally divided between them, 
share Sc share alike ; but in case the £2,000 should 
become payable before her children, being sons, 
should have attained twenty-one, or, being 
daughters, should have attained that age or day 
of marriage, then in trust to invest Sc apply the 
interest to their maintenance Sc education, & 
when they should attain twenty-one or day of 
marriage, to pay to them their respective shares of 
the principal ; Sc in case any of the children should 
happen to die before their portions should become 
payable, then the same should go & belong to the 
survivors or survivor of them. Testatrix left a son 
Sc two daughters, all of whom had attained twenty- 
one at her decease. The son, & afterwards a 
daughter, died in the lifetime of their father : — 
Held : on the death of the father, the surviving 
daughter was entitled to the £2,000 by survivor- 
ship, except as to that share of it which accrued to 
deceased daughter upon the death of the son, which 
belonged tot lie representative of deceased daughter. 
— Bright v. R owe (1834), 3 My. Sc K. 310 ; 40 
E. R. 121. 

Annotations Dbtd. West t\ Miller (1868), L. R. 6 Eq. 59. 

Refd. lie Yates’s Trust (1 851), 18 L. T. O. S. 298 ; Swallow 

t>. Binns (1855), 1 K. & J. 417 ; Leader v. Duffcy (1888), 

13 App. Can. 294. 

10362. .J — Testator bequeathed the interest 

of £3,000 to his daughter for life ; &, after her 
death, he bequeathed the principal in trust for her 
children, in equal shares, to be paid to sons at 
twenty-one, Sc to daughters at that age or on marri- 
age, with interest in the meantime for their main- 
tenance, with “ benefit of survivorship in the event 
of any of the said children dying without issue ” : — 
Held : the period of survivorship was limited to 
the time appointed for payment ; Sc therefore a 
daughter of the legatee fori if e, who died in the life- 
time of the latter without having been married, 
but having attained twenty-one, took a vested 
interest, which did not become divested by the 
survivorship clause.— T ribe v, Newland (1852), 

5 I)e G. Sc Sm. 236 ; 21 L. J. Oh. 283 ; IS L. T. 
O. S. 327 ; 10 Jur. 280 ; 64 E. R. 1097. 

Annotation -Hold. Alty v. Moss (1876), 34 L. T. 312. 

10363. — .] — Hind v. Selby, No. 10320, ante. 

10364. .] — On a gift, after a tenancy for life, 

to a class equally, with benefit of survivorship, 
upon their severally attaining twenty-one, the 
survivorship was held to refer to the attaining 
twenty-one, Sc the representatives of one who 
attained twenty-one, but died in the lifetime of the 
tenant for life, were held entitled to a share. — 
Knight v. Knight (1858), 25 Beav. Ill ; 53 E. R. 
578. 

Annotations: — Apld. Berry v. Briant (1862), 2 Drew. & 

Sm. 1. Reid. Alty v. Mobs (1876), 34 L. T. 312. 

10365. .J — Testator gave a fund to trustees 

upon trust to pay the income to A., during his 
life, Sc after the decease of A. leaving issue, upon 
trust to pay, apply, assign, Sc transfer both princi- 
pal Sc interest to Sc amongst all Sc every the child 

6 children of A., equally to bo divided between 
them, & if but one, then to such only child, to be 
paid to them, if sons, at twenty -one, Sc if daughters 
at that age or marriage, “ with benefit of survivor- 
ship ” ; & in case there should be no child or 
children of A. at the time of his death, or if all & 


every such child or children should die before 
attaining twenty-one or marriage, then over. A. 
had eight children, of whom three died infants in 
their father’s lifetime, two attained twenty-one Sc 
died in his lifetime, Sc three attained twenty-one 
& survived him : — Held : the two children who 
attained twenty-one Sc died in their father’s life- 
time took vested interests, Sc their representatives 
were entitled to share in the fund along with the 
children who survived their father. — Corneck v. 
Wadman (1808), L. R. 7 Eq. 80. 

10366. .] — Testator gave property to his 

wife for life, &, after her death to their childron 
share Sc share alike, “ Sc the survivors Sc survivor 
of them,” to be paid on the youngest of them 
attaining twenty-one ; with a gift over in the 
event of “ such issues dying before majority ” : — 
Held : the survivorship was to be referred to 
the period of attaining twenty-one, Sc not to the 
death of the tenant for life. — Alty v . Moss (1870), 
34 L. T. 312. 

10367. Death of life tenant in lifetime of testator.] 

— Testatrix bequeathed her property to her mother 
for life, Sc at her decease gave a legacy of £200 to A., 
directing that then the residue should be equally 
divided between her surviving brothers Sc sisters : 
— Held : the word “ surviving ” referred to the 
period of distribution ; Sc the mother having died 
before testatrix, the brothers Sc sisters living at the 
death of testatrix were entitled to the benefit of 
the gift ; Sc there was, in the events which hap- 
pened, no bequest to the brothers & sisters who 
died before testatrix. — S purrell v. Spurrell 
( 1853), 11 Hare, 54 ; 1 Eq. Rep. 192 ; 22 L. J. Ch. 
1070 ; 22 L. T. O. S. 32 ; 17 Jur. 755 ; 1 W. R. 
322. 

10368. Bequest to survivors or representatives — 
Death of all In lifetime of tenant for life.] — Page 
v. May, No. 10383, post. 

10369. Bequest to survivors or heirs & assigns.] — 

Gift for life, followed by a gift to the surviving 
children of B. & C. ‘‘or their heirs Sc assigns ” : — 
Held : the period of survivorship was the death of 
testator . — Re Hopkins’ Trust (1805), 2 Hem. <fc 

M. 411 ; 71 E. R. 523. 

10370. Gift over on failure of issue.] — A. by will 

directed the proceeds of his real & personal estate 
to be divided between Sc amongst his four children 
by name, “ but if any one or more of his said 
children should die before liis or her share should 
become payable, leaving no lawful issue, then such 
share or shares should devolve <te go to his surviving 
child or children ” : — Held ; (1) the time when the 
survivorship took effect was to be the death of the 
particular legatee. Sc (2) an accruing share went 
over in the same manner as an original one. — 
Wilmot v. Flewitt (1805), 13 L. T. 90 ; 11 Jur. 

N. S. 820; 13 W. R. 850. 

10371. Capricious provision in will — Selection of 
donees in discretion of trustees.] — To make the 
operative part of his settlement, the selection of the 
persons who were to succeed to the corpus of his 
estate dependent in a great measure upon the 
option of his trustees, was certainly an unusual if 
not a capricious provision ; & that is one of the 
considerations which may fairly be taken into 
account in judging of the time at which testator 
intended that survivorship should be ascertained. 
I have difficulty in holding that the provision was 
so capricious as to affect the application of the rule 
laid down in Young v. Robertson , No. 10293, ante 
(Lord Watson). — Bowman v . Bowman, [1899] 
A. C. 518, H. L. 

Annotation : — Reid. Dawson v . Smart, [1903] A. C. 457. 

10372. 44 Benefit of survivorship in same family.”] 

— Gift, after an estate for life, to A., B., Sc O., who 
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Sect. 27 . — Survivorship : Sub-sect. 2, C. (6), & D. 

E . (a).] 

was the daughter of B. “in equal shares with 
benefit of survivorship in the same family.” A. Sc 
B. died before the tenant for life : — Held : the 
words “ in the same family ” confined the “ benefit 
of survivorship ” to B. & her daughter 0., Sc 
accordingly the estate of A. took one-third & C. 
took the remaining two-thirds . — Re Sadler, 
Furniss v. Cooper (1915), 00 Sol. Jo. 89. 

D. Death of Some or All in Lifetime of Prior 

Donee. 

10373. Whether gift vested or contingent.] — 

Legacy to A. for life ; remainder to B. & C. or 
in case one should die, living A., then to the sur- 
vivor ; B. Sc C. both die in the life of A., the legacy 
was vested, & went to the survivor.— -S curfleld 
v. Howes (1790), 3 Bro. C. C. 90 ; 29 E. R. 425. 

Annotations : — Apld. White v. Baker (1860), 2 De G. F. & J. 
55. Consd. Maddison v. Chapman (1861), 1 John. & H. 
470 : lie Pickworth, .Snaith v. Parkinson, [1899] 1 Ch. 642. 
Held, lie Hill to Chapman (1885), 54 L. J. Ch. 595 ; lie 
Poultney, Poultney v. Poultney, [1912] 1 Ch. 245. Mentd. 
Montford v. Cadogan (1810), 17 Ves. 485. 

10374. .] — Legacy to A. for life, & after her 

.decease to her children ; if she should leave none, 
to B. & C. share <fc share alike, or to the survivor : 
a vested interest in B. Sc C. upon the death of 
testator as tenants in common ; A. though she 
survived them, dying without children. — P erry v. 
Woods (1796), 3 Ves. 204 ; 30 E. R. 970. 

Annotations : — Apld. Maberly v. Strode (1797), 3 Yea. 450. 
Distd. Newton v. AyRcough (1815), 19 Ves. 531. N.F. 
Crippa v. Wolcott (1819), 4 Madd. 11. Consd. Doo d. 
Long: v. Prigg (1828), 8 B. & C. 231. Refd. Homo v. 
Pillans (1833), Coop. temp. Brough. 198. 

10375. .] — A clear vested interest not 

divested : the express contingency, upon which 
it was to be divested, not having happened. 
Bequest to A. for life, Sc after her decease to B. <fc 
C. in equal moieties ; & in case of the decease of 
either in the life of A. the whole to the survivor 
of them living at her decease. B. Sc C. have 
vested interests as tenants in common, subject 
to be divested only upon the contingency expressed. 
— Harrison v. Foreman (1800), 5 Ves. 207 ; 31 
E. R. 549. 

Annotations : — Apld. Sturgess v. Pearson (1819), 4 Madd* 
411 ; lie Bright ’a Trnata (1855), 3 W. B. 544 ; Page v. 
May (1857), 24 Beav. 323. Refd. Taylor v. Beverley 
(1844), 1 Coll. 108 ; Eaton v. Barker (1845), 2 Coll. 124 : 
Bowyer v. Currall (1854), 2 W. It. 328 ; White v. Baker 
(1860), 2 De G. b\ & J. 55 ; Martin v. Martin (1866), L. It. 

2 Eq. 404 ; lie Sander's Trusts (1866), L. R. 1 Eq. 675 ; 
Marriott v. Abell (1869), L. It. 7 Eq. 478 ; lie Pickworth, 
Snaith v. Parkinson, [1899] 1 Ch. 642. 

10376. .] — Bequest to A. for life, Sc after- 

wards to B., but if he should be then dead, to C. 

Sc D. in equal shares, or the whole to the survivor 
of them. B. died in the life of the tenant for life, 
as did also C. Sc D. : — Held : the gift to C. & D. 
was a vested interest in them as tenants in common, 
subject to be divested if one only should survive 
the tenant for life. — B rowne v. Kenyon (Lord) 
(1818), 3 Madd. 410 ; 56 E. R. 556. 

Annotations : — Apld. Terrell v. Cooke (1834), 5 L. ,T. Ch. 68. 
Distd. White v. Baker (1860), 2 De G. F. & J. 55. Consd* 
lit Pickworth, Snaith v. Parkinson, f 1 899 j 1 Ch. 642. Refd. 
Taylor v. Beverley (1844), 1 Coll. 108. 

10377. .] — Bequest to A. of interest Sc 

dividends of personal property for life, Sc then 
to be equally divided amongst her three children, 
or such of them as shall be living at her death. 

The children all died in the lifetime of the I 


tenant for life : — Held : they took vested interests, 
transmissible to their representatives. — S ttjrgess 
v. Pearson (1819), 4 Madd. 411 ; 56 E. R. 757. 

Annotations : — Apld. Bromhead t?. Hunt (1821), 2 Jao. & W. 
459 ; Terrell v. Cooke (1834), 5 L. J. Ch. 68. Consd. 
Faulkner t>. Wynford (1845), 15 L. J. Ch. 8. Apld. Little- 
johns t>. Household (1855), 21 Beav. 29 ; lit Blackwell ’b Will 
Trusts (1864), 11 L. T. 335 ; He Sanders’ Trusts (1866), L. H. 

1 Eq. 675 ; Marriott v. Abell (I860), L. R. 7 Eq. 478; lie 
Clark’s Trusts (1870), L. It. 9 Eq. 378. Consd. Alty v. Moss 
(1876), 34 L. T. 312. Refd. Taylor v. Beverley (1844), 1 
Coll. 108 ; Eaton v. Barker (1845), 2 Coll. 124 *, Tribe v. 
Newland (1852), 16 Jur. 286 ; Bowyer v. Currall (1854), 

2 W. R. 328 ; Atoherley v. Du Moulin (1855), 2 K. & J. 
186 ; Re Larkin (1856), 2 Jur. N. 8. 229 ; White v. Baker 
(1860), 6 Jur. N. S. 591 ; Gibbons v. Gibbons (1881), 6 App. 
Cas. 471 ; Re Breton, Brown Acomb (1896), 41 Sol. Jo. 
66; Penny n. Rys. Cornr., [1900] A. C. 628; Galllers v. 
Ryoroft, [19011 A. C. 130. 

10378. -.] — Bequest of residue to A. for life, 

Sc after the death of A. Sc B. to G. & H. to be 
equally divided between them, share Sc share alike, 
or to the survivor or survivors of them. G. Sc H. 
both died in the lifetime of the surviving tenant 
for life ; — Held : their representatives were 
respectively entitled to a moiety of the residue on 
the death of the surviving tenant for life. — 
Bklk v. Slack (1836), 1 Keen, 238 ; 48 E. R. 297. 

Annotations : — Refd. Bowyer v. Currall (1854), 2 W. R. 328 ; 
White v. Baker (1860), 2 Dc G. F. & J. 55. 

10379. -.] — Testator bequeathed £1 ,500 stock 

to trustees, in trust for his daughter for life, A, 
after her decease, for her children ; hut if she 
should have no children, then lie directed his 
exor. to stand possessed of the fund, in trust to 
ay or transfer the same equally unto Sc between 
is three nephews, A., B. Sc C., Sc his niece, Sc 
the survivors or survivor of them, share & share 
alike. The nephews & niece survived testator, 
Sc died in the lifetime of the daughter, who died 
without ever having had a child ; — Held : the 
representative of the nephews Sc niece were entitled 
in equal shares. — Wag staff v. Crosby (1846), 2 
Coll. 746 ; 63 E. R. 943. 

Annotations : — Apld. Re Sanders’ Trusts (1866), L. R. 1 Eq. 
675. Consd. Twist v. Herbert (1873), 28 L. T. 489. Refd. 
White v. Baker (1860), 6 Jur. N. S. 591 ; Maddison r. 
Chapman (1861), 1 John. & H. 470. 

10380. .] — Testatrix directed her trustees to 

place out a sum of £1,000 & to pay the interest 
to B. for life, Sc after his decease, the principal to 
be divided between his son Sc daughter ; but in 
case of the decease of either of them before the 
some should be payable, then such principal Sc 
interest to be paid to the survivor of them. The 
daughter of B. died before testatrix ; — Held : 
the daughter’s share in the £1,000 did not lapse, 
but the whole legacy was vested in the son, sub- 
ject to his father’s life interest, Sc was not liable 
to be divested by the death of the son during the 
life of his father. — H ues v. Jackson (1853), 2 
Eq. Rep. 462 ; 23 L. ,J. Ch. 51 ; 22 L. T. O. 8. 
152 ; 2 W. R. 83. 

10381. .] — Where there is a gift to one for 

life, Sc after her decease to be equally divided 
between tliree persons Sc the survivors of them, it 
is a gift vested subject to be divested, depending 
upon a special contingency, which not occurring, 
it was not vested ; Sc therefore, two out of the three 
persons dying in the lifetime of the tenant for 
life, that one who survived her took the whole. — 
Bowyer v. Currall (1854), 2 W. R. 328. 

10382. .1 — Devise of real estate to three 

daughters for life, Sc after their decease to three 
grandchildren as tenants in common in fee ; Sc 
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— D. 

10373 i. Whether oift vested or cantin' 

? ent.] — Allan v. Thompson, 21 Gr. 
79. — CAN. 


10373 ii. - — .] — Keefer v. McKay, 
29 Gr. 162. -CAN. 

10373 111. . J — Johnston v. John- 

ston (1840), 2 Dunl. (Cfc. of Bess.) 1038 ; 


15 Fac. Coll. 1109.— SCOT. 

10373 Iv. — -.] — Cummino’s Taus- 
v. White (1893). 20 R. (Cfc. of 
Sess.) 454 ; 30 So. L. K. 459.— SCOT. 



Part XVI. — Construction. 


1199 


in case of either of the grandchildren dying in the 
lifetime of the daughters, the share of them so 
dying to be “ transferred ” to the “ survivors,” 
Sc if only one should be living, then to him or 
her so “ surviving.” The survivor of the daughters 
outlived the three grandchildren : — Held : the 
survivorship had reference to the death of the last 
tenant for life Sc not to a survivorship between the 
grandchildren ; the divesting clause never took 
effect, Sc on the decease of the survivor of the three 
daughters, the heirs of the three grandchildren 
took as tenants in common in fee.— -Littlejohns 
v. Household (1856), 21 Beav. 29 ; 52 E. R. 709. 

Annotations : — Reid. Wilmot v. Flewitt (1865), 13 L. T. 90 ; 

Marriott v. Abell (1809), L. II. 7 Eq. 478. 

10383. .] — Bequest, after a life estate, to A., 

B. Sc C. equally, “ or in case of the demise of each 
or either of them, to be divided between the 
survivors or survivor, or their representatives.” 
All three died in the life of the tenant for life : — 
Held : this being an alternative gift, their repre- 
sentatives were entitled to the fund. — Page v . 
May (1857), 24 Beav. 323 ; 27 L. J. Ch. 242 ; 30 
L. T. O. S. 84 ; 3 Jur. N. S. 1047 ; 5 W. R. 840 ; 
53 E. R. 382. 

Annotations: — Reid. White v. Baker (1860), 6 Jur. N. S. 

591 ; Maddison v. Chapman (1861), 1 John. & H. 470. 

10384. -- — .]— Whiter. Baker, No. 10359, ante. 

10385. .]— Testator gave his residuary estate, 

upon trust, that the whole should, on his youngest 
child attaining twenty-one, be valued, Sc specifically 
divided into three equal parts for his widow Sc 
two daughters respectively, Sc at the death of the 
widow her share was to be equally divided between 
the daughters ; with a proviso, tiiat, if either of 
the daughters should die before such division of 
the property should have been made, leaving no 
surviving issue, then the paid of deceased should 
be given to her surviving sister, but, if either should 
die Sc leave surviving issue, the part of her so dying 
should be equally divided amongst her surviving 
children. The income to go to the support of the 
widow Sc children. 

Both daughters having died before the widow : — 
Held : the real Sc personal residuary estate of 
testator had devolved on the two daughters in 
equal moieties, subject to the widow’s life interest 
in one-third thereof.— M addison v . Chapman 
(1801), 1 John. Sc II. 470 ; 70 E. R. 831 ; previous 
proceedings (1859), 3 De G. Sc J. 630, L. C. & L. JJ. 

10386. .] — Bequest to A. for life, Sc after her 

decease to eight persons in equal shares, their 
interests therein to be vested from the time of 
testator’s decease ; Sc in case of the death of any 
of the eight legatees before the tenant for life, the 
share or shares of him, her, or them so dying to be 
paid to the survivors or survivor equally. The 
eight residuary legatees survived testator, but all 
died before the tenant for life : — Held : survivor- 
ship was to be referred to the death of the tenant 
for life ; Sc as none of the residuary legatees 
survived her, the divesting clause had no operation, 
Sc each of the residuary legatees took his original 
gift. — Marriott v . Abell (1809), L. R. 7 Eq. 478 ; 
38 L. J. Ch. 451 ; 20 L. T. 090 ; 17 W. R. 509. 

Annotations : — Reid. Alty v. Moss (1876), 34 L. T. 312 ; Re 

Maunder, Maundor v. Maunder, [1902] 2 Ch. 875. 

10387. .] — Bequest of residuary estate to 

testator’s wife for life, &, after her death, of 
“ one-fifth of my residuary estate unto each of my 


two sons J. Sc 0. absolutely, & to be paid Sc 
transferred to them respectively, or to such of 
them as shall be living at the time of the decease 
of my wife or the children of such of them as may 
be then dead, the children of such as shall be dead 
taking the part or share only which their parent 
would have taken if living, with benefit of sur- 
vivorship as between my two sons in the event of 
either dying without issue in my lifetime.” C. 
survived testator, but died a bachelor in the 
lifetime of the widow. J. survived the widow : — 
Held : upon the death of the widow, J. was 
entitled to two-fifths of the residuary estate. — 
Re Clark’s Trusts (1870), L. R. 9 Eq. 378 ; 22 
L. T. 151 ; 18 W. R. 440. 

10388. — .] — Testator gave all his real Sc 

personal estate to his two sons <fe daughter in equal 
shares absolutely, Sc if his daughter should die 
without leaving issue, he gave the property 
bequeathed to her to the survivors or survivor of 
his sons : — Held : the survival of the sons was part 
of the contingency raising the gift over ; Sc there- 
fore, the sons having predeceased the daughter, 
the latter’s estate became indefeasible, although 
she died without leaving issue. — J ones v. Davies 
(1880), 28 W. R. 455. 

Annotations Consd. lie Deacon’s Trusts, Deacon v. Deacon, 

Ilagser v. Heath (1906), 95 L. T. 701. Distd. Re Bold, 

Banks v . Hartland (1926), 95 L. J. Ch. 201. 

10389. .] — Testator devised certain freeholds 

Sc bequeathed shares, stock, & moneys to his 
daughter L., Sc in case she should happen to die 
leaving no issue, which event happened, he 
bequeathed the whole of his real A personal estate 
to his two nieces II. Sc R., their heirs & assigns, 
equally to be divided between them share & share 
alike for their separate use, “ & in case either of 
my t wo nieces shall happen to die leaving no issue,” 
he directed that “ the part or share of her so dying 
shall go to the survivor.” L. died leaving no 
issue, having outlived both nieces, of whom H. 
had died leaving issue in the lifetime of R., who, 
however, left no issue. The question being whether 
the moiety of R. passed on her death to the other 
niece II., under the will, went as on an intestacy, 
or was not divested : — Held : the use of the word 
“ survivor ” imported the contingency of there 
being a survivor into the gift to R., Sc there being 
no survivor, although she died without leaving 
issue, her moiety was not forfeited, but the two 
nieces took absolutely. — R# Deacon’s Trusts, 
Deacon ?\ Deacon, Hagger v. Heath (1906), 95 
L. T. 701. 

E. Contingent Gifts to Survivors. 

(a) In General. 

10390. On death unmarried.] — Testator be- 
queathed the residue of his estate equally between 
liis two sons Sc his daughter, with a direction that, 
in case either of his sons should die under twenty- 
one, or in case his daughter should die unmarried, 
the share of the son or daughter so dying should go 
to his, testator’s, two then surviving children, 
Sc in case both sons should die under twenty-one, 
or one son die under that age, Sc the daughter die 
unmarried, the share of the second child so dying 
should go to the only surviving child ; Sc further, that, 
in case both the sons should die under twenty-one, 
Sc the daughter die unmarried, the residue should 
go over. The two sons attained twenty-one. The 
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— E. (a). 

l. On death unmarried — Or marriage 
without consent.] — M*Blain v. Swan- 
ton (1863), 16 Ir. Jur. 122.— IR. 

m. Unmarried daughter sur- 


vivor.] — Fitz-Gibbon v . M'Neill, 
[1908] 1 I. It. 1.— IR. 

n. On failure to attain specified 
age — Right of representative of child 
attaining age .] — Clifton v. Crawford, 
27 A. R. 315.— CAN. 


o. Gift over on death of all be- 

fore attaining age & failure of t&st/c.] — 
Testator devised land to his two sons, 
their heirs or assigns, or the survivor of 
them, when they attained 25, to hold 
the same share Sc share alike for ever, & 
directed that if the two sons Bhould die 
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Sect, 27 . — Survivorship : Subject, 2, E. (a) & (b) L] 

daughter survived them, A died unmarried : — 
Held : there was an intestacy as to the daughter’s 
share. — C ooper v. Palmer (1845), 1 Coll. 605 ; 
4 L. T. O. S. 472 ; 63 E. R. 589. 

10391. Gift to survivors & children of such 

as should be dead — Right of children dying before 
contingency.] — Testator had four daughters A., B., 
C. A D. A by his will gave £4,000 to each of his 
daughters A. A B. with a direction, that if either 
of them died unmarried, £3,600 part of the £4,000 
should be divided among his surviving daughters, 
A the child or children of such of them as should 
be then dead. A. died unmarried. C. had five 
children, two of whom survived A. but the other 
three died in her lifetime. The five children of C. 
took vested interests in equal fifths of the fund, as 
well those who died before, as those who survived 
A. — Stanley v. Wise (1788), 1 Cox, Eq. Cas. 432 ; 
29 E. R. 1235. 

Annotation : — Reid. He Cresswell, Parkin r. Cresewell (1883), 

24 Ch. D. 102. 

10392. On failure to attain specified age — Right 
of representatives of child attaining age — To share 
of child dying subsequently under age.] — Anon. 
(1073), Freem. K. B. 301 ; Freem. Ch. 301 ; 89 
E. R. 219. 

10393. .] — Bequest to three 

children in thirds respectively ; with a direction, 
that they should not be put in possession till their 
respective attainment of particular ages ; A in 
case of the death of either of the above-named 
children before the ages mentioned, that third to 
be equally divided between the two surviving 
children ; & in the event of the death of two before 
the respective ages above mentioned, then the 
whole to devolve to the surviving child : but should 
all his children die, before they should attain their 
respective ages, then the whole of his estate was 
given over. One died having attained the age 
mentioned. Afterwards another died under that 
age. The share of the latter a vested interest in 
the child, who died first, & the survivor, attaining 
the age specified. — Wilmot v. Wilmot (1802), 

8 Ves. 10 ; 32 E. R. 252, L. C. 

Annotations : — Diftd. Crowder v. Stone (1829), 3 Russ. 217. 
Consd. Lowe r. Land (1837), 6 L. J. Ch. 234. Apid. Eyro 
v, Marsden (1839). 4 My. & Cr. 231. Difltd. Taylor v. 
Beverley (1844), 1 Coll. 108. Apld. Holland r. Allsop 
(1861 ), 29 Beav. 498 ; Re Keep’s Will (1863), 32 Beav. 122 ; 
Re Arnold’s Trusts (1870), L. R. 10 Eq. 252. Retd. 
Harris v. Davis (1844), 1 Coll. 416 ; Brown v. Rainsford 
(1867), 16 W. R. 198 ; Cross v. Ma»tby (1875), 33 L. T. 
300 ; Re Palmer’s Settlmt. Trusts (1875), L. R. 19 Eq. 
320. 

10394. .] — Testator bequeathed 

certain legacies to the children, by name, of M. to 
be assigned to them, when they should respectively 
attain twenty-five, with a proviso that if any 
should die under twenty-five leaving issue, the issue 
should take the parent’s legacy, but if any should 
die under twenty-five without leaving issue then 
living, the legacy of the child so dying should go 
to the “ survivors & survivor, A others A other ” 
of the same children, in equal shares. At testator’s 
decease all the children of M. were under twenty- 
five, but they all subsequently attained that age, 
except A., who died under twenty-five without 
issue, but having survived three of the children : — 
Held : A.’s legacy including the surplus dividends 
thereon, was divisible amongst all the children who 
attained twenty-five, including those who died 
before A. — Slade v. Parr (1842), 1 Y. A C. Ch. Cas. 
505 ; 7 Jut. 102 ; 62 E. R. 1019. 


10395. Death before testator.] — 

Shuck v. Booth, No. 10104, ante . 

10396. Whether after born children in- 

cluded.] — Legacy to thq children of A. to be equally 
divided among them A if either of them die before 
twenty-one their share to go to the survivors : 
a vested interest in the children living at testator’s 
death, subject to be divested in the event pointed 
out : after-born children therefore excluded. 

The difficulty that has always been felt to apply 
the term “ survivors ” to those who may not be 
alive at the time of the distribution takmg place 
has been met by presuming that testator intended 
persons not then living but who might come into 
existence before distribution ; construing the 
word “ survivors ” as “ others ” to take in all who 
should come into existence before that period 
(Lord Eldon, C.). — Davidson v. Dallas (1808), 
14 Ves. 570 ; 33 E. R, 642, L. C. 

Annotations : — Consd. Crowder v. Stone (1829), 3 Rubs. 217 ; 
Berkeloy t\ Swinburne (1835), 5 L. J. Ch. 32. Apld. 
Leeming v. Sheratt (1842), 2 Hare, 14 ; Peyton v. Hughes 
(1842), 7 Jur. 311. Distd. Robley v. Ridings (1847), 16 
L. J. Ch. 344. Consd. (’ole v. Sewell (1848), 2 H. L. Cas. 
186. Apld. Mann v. Thompson (1854), Kay, 638. Reid. 
Ranelagh v. Ranelagh (1834), 2 My. & K. 441 ; Stone 
v. Harrison (1846), 2 Coll. 715 ; Nettleton r. Stephenson 
(1849), 3 De G. & Sm. 366 ; Re Palmer’B Settlmt. Trusts 
(1875), L. R. 19 Eq. 320 ; Re Emmet’s Estate, Emmet v. 
Emmet (1880), 13 Ch. D. 484 ; Re Mervin, Mervln v. Cross- 
man, [1891 J 3 Ch. 197. 

10397. .] — (1) Where a sum of money 

is bequeathed to be divided among a class when the 
eldest attains twenty-one, whether the gift be 
vested or contingent, all the children who are born 
before the period of division are admitted to take 
shares. 

(2) “ Surviving” in such a limitation, cannot 
be read 44 other,” so as to entitle a child t-o the share 
of a brother who died before he was bom. — 
Mann v . Thompson (1854), Ivay, 028 ; 23 L. T. 

O. S. 345; 09 E. R. 271 ; sub nom. Perkin i\ 
Mann, Mann v. Thompson, 18 Jur. 826 ; 2 W. R. 
582. 

Annotations A 8 to (1) Consd. Rogers v. Mutch (1878), 10 

Ch. D. 25. Reid. Dias v. De Livera (1879), 5 App. Cur. 
123. 

10398. Survivorship referred to determination 

of contingency.] — Testator gave the residue of his 
proi-ierty to R. the eldest son of P., on his attaining 
twenty-one years of age ; failing him, to the other 
sons of P. in succession A failing such children of I*, 
to seven persons A the 44 survivors A survivor of 
them. R. survived testator, but died shortly 
after, an infant, in the lifetime of his father. 

P. had no other male child. All the residuary 
legatees survived testator, but died in the life- 
time of P. : — Held : the words 44 survivors A 
survivor ” were not referable to the period of the 
death of testator, but of the determination of the 
contingency upon which the residue was given over, 
A therefore, the gift over failed. — M‘D onald v. 
Bryce (1853), 10 Beav. 581 ; 22 L. J. Ch. 779 ; 
21 L. T. O. S. 54 ; 17 Jur. 335 ; 1 W. R. 261 ; 51 
E. R. 904. 

Annotations: — Confd. Carver t>. Burgess (1853), 18 Beav. 
541. Dbtd. A Distd. Page r. May (1857), 24 Beav. 323. 
Dbtd. Corneck v, W adman (1868), L. R. 7 Eq. 80. 

10399. .] — Testator bequeathed as 

follows : 44 I give to my daughter S. £50 per annum 
for life. I give to each of my other daughters 
£5,000, the interest of which for their use inde- 
pendent of any husband they may have A if they 
should have any children the principal to be divided 
among them after her death if they should attain 
the age of twenty-one years if not it is to be divided 


without Issue before they inherited the 
property devised, their snare should go 
to the survivors of testator's children 
living at that time. One of the sons 


died under 25, without issue : — Held : 
the surviving son, who attained 25, 
took the whole property . — Re McIn- 
tosh (1867), 13 Or. 309.— CAN. 


-FoRRB8Tir.il v. Smith, 2 
I. Ch. R. 70.— IR. 

q. Jury v. Jury (1882), 9 

L. R. Ir. 207.— IR. 
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between her surviving sisters, share & share alike.” 
Testator died leaving D. & lour other daughters, 
A., B., C., D., surviving. Of these, A. afterwards 
died, leaving two children, both of whom died 
under twenty-one, & B. survived A., but died 
before the survivor of her children : — Held : the 
£5,000 bequeathed to A. became, upon the death 
of the survivor of her children, divisible amongst 
her sisters, including S. then surviving, in exclusion 
of the representatives of B. — Carver v. Burgess 
( 1855), 7 De G. M. & G. 0(3 ; 3 Eq. Hep. 421 ; 25 
L. T. O. 8. 18 ; 3 W. R. 308 ; 44 E. Ii. 38, L. J.T. 

Gift postponed to life estate .] — See Sub- 
sect. 2, C., ante 

10400. On capital sums becoming tangible — Sur- 
vivorship referred to happening of contingency.] — 

Pearson v. Casamaijor (1839), Macl. & llob. 
085 ; 9 E. R. 252, II. L. ; subsequent, proceedings , 
sub nom . Casamaijor v. Pearson (1841), 8 Cl. 
& Fin. 09, H. L. 

(6) On Failure of Issue. 
i. In General. 

10401. General rule — Survivor construed in 
natural sense.] — Testator, in the early part of his 
will, gave all his property amongst his four illegiti- 
mate children, a boy & three girls, subject to such 
regulations 6c legacies as he should thereafter 
mention. He then says : “ As the whole of this 

estate is to be equally divided amongst the before- 
mentioned four children, or the survivor of them, 
a regular division must be made of the estate when 
each comes of age, or is married ; 6c the share of 
such person is not to be considered any longer as 
belonging to the public stock, but to the particular 
person so coming of age, if a boy ; when the girls, 
or any one of them, come of age or get married, I 
hereby direct, that their shares may be so settled 
on themselves during their lives, 6c on their children, 
in equal proportions, after their deaths ; that it 
will not bo in the power of the husband, if so 
inclined, to injure either his wife or children.” 
Testator then proceeds : “ Should it be the will 

of Almighty Cod to take one or more of these 
children unto Himself, the share or shares of such 
children dying without issue are to be equally 
divided amongst the survivors ; but in case of 
issue, these children are to inherit the share of 
their parents amongst them equally ; A- in case 
they die without issue, it is to return for the benefit 
of the survivors of those four children, or their 
families : upon the reversion of any sum to the 
public stock, the issue of a deceased child is to have 
the share which its parent would have had : — 
Held : the boy, on attaining twenty-one, took an 
absolute interest in his share ; the daughters t-ook 
for life, with remainder to their issue ; on either 
daughter dying without issue, her share would go 
to the survivors of the four children, in like manner 
as their original shares. — Jackson v. Forbes 
(1829), Taml. 88 ; 48 E. R. 3(3. 

10402. .] — Testator gave stock to 

trustees, to be divided, after the death of two 
persons who had life-interests in it, among A., B., 
C., I)., & E., in equal shares ; 6c he directed, that, 
if any of them should die without issue, before 

PART XVI. SECT. 27, SUB-SECT. 2. 

— E. (b) I. 

10401 1, General rule — Survivor con- 
strued in natural sense. J — lie Dunlevy’h 
Trusts (1882), 7 L. It. Ir. 625 ; 0 L. It. 
lr. 349. — IR. 

10401 II. — . ] — Olphert v. 

OLPHKRT, [1903 J 1 I. It. 325.— IR. 

10401 ill. .]— Garland v. 

Smyth, [1904] 1 1. It. 36, 41— IR. 

J. — VOL. XLIV. 


their respective shares should become payable 
the share of him, her, or them so dying without 
issue should go to, & be equally divided among, 
the survivor & survivors of them. A. died, 
leaving issue, who were living at the time fixed 
for the distribution of the fund : then B. died, 
leaving a son, who died without issue, before the 
period of distribution ; shortly afterwards, &- 
also before the period of distribution, 0. died with- 
out issue: — Held: (1) the words ‘‘survivor & 
survivors,” were to be construed in their natural 
sense, & not as equivalent to 44 other & others,” 
so that no part of the shares of B. & 0. went over 
to A.’s personal representative. 

(2) The next question relates to the share of 
Jane Greenwood [C.]. As she survived the son 
of Mary Powell [B.] she would become entitled to 
her proportion of Mary Powell’s share ; & though 
she died before the time when the shares became 
payable, & though, therefore, her original share 
would become divisible among the survivors, yet, 
on the authority of He Scaife , Ex p. West , No. 
10515, post t & that class of cases, the share which 
accrued to her would not go over (Lord Lynd- 
hurst, G\). — Crowder v. Stone (1829), 3 Russ. 
217 ; 7 L. J. O. S. Ch. 93 ; 38 E. R. 558, L. C. 

Annotations : — As to (I) Apld. Willetts r. Willetts (1848), 
17 L. J. Ch. 457 ; Greenwood v. Percy (1859), 26 Beav. 
572 ; Spilsbury v. Kent (1861), 5 L. T. 343. Refd. Rano- 
lagh v. Kanelagh (1834), 2 My. & K. 441 ; Lowe v. Land 
(1837), 6 L. J. Ch. 234 : Deeming: v. Sharratt (1842), 2 
Hare, 14; Taylor v. Beverley (1844), 1 Coll. 108; lie 
Palmer’s Settluit. Trusts (187 5), L. U. 19 Kq. 320. As 
to (2) Distd. Dunn v. Morgan (1915), 84 L. J. Ch. 812. 
Generally , Consd. Marriott v. Abell (1869), L. R. 7 Eq. 
478. Refd. Smith v. Palmer (1849), 7 llare, 225 ; Wilmot 
v. Flewitt (1865), 1 3 L. T. 90 ; Jarman v. Vye (1866), L. R. 
2 Kq. 784. 

10403. .] — Testator bequeathed a sum 

of stock to A. 6c B., for their lives, &, on their 
deaths, to their children then living who should 
attain twenty-one, with a gift over to the survivor 
of A. & B. in caso the children of either of them 
should die under twenty-one. A. died leaving a 
child who had attained twenty-one. B. after- 
wards died without having had a child : — Held : 
A.’s personal representatives were entitled to B.’s 
moiety of the stock. — Aiton v. Brooks (1834), 7 
Sim. 204 ; 58 E. R. 815. 

Annotations ; — Consd. Greenwood v. Percy (1859), 26 Beav. 
572. Refd. lie Arnold’s Trusts (1870), L. R. 10 Kq. 252. 

10404. .] — Testator devised his real & 

personal estate to trustees upon trust to sell & 
lay out so much as should be sulllcient to raise 
three annuities of £100 each: 6c he directed that 
they should apply one of such annuities towards 
the maintenance 6c education of his grandchildren, 
the children of his late daughter II., until the 
youngest of such children who should live to attain 
twenty- three should attain that ago ; 6c from 6c 
immediately after such youngest child should have 
attained that age, then he directed the capital, 
from which such annuity was derived, to be paid 
& divided unto 6c equally amongst his last- 
mentioned grandchildren, share & share alike, as 
tenants in common. He then directed the two 
other annuities to be paid to liis daughters C. & W. 
for their lives, & as to the respective capitals from 
which such annuities were derived, he directed his 


10401 iv. 


~.\ — Brown v. 


Roberts (1804), 5 Nfld. L. R. 83. 

NFLD. 


10401 v. 


-.] — Forrest’s 


Trustees v. Rae (1884), 12 R. (Ct. of 
Seas.) 389 ; 22 8c. L. R. 286.— SCOT. 

10401 vi. . ) — M'Kettriok 

(Hairstkn’s Judicial Factor) v. 
Duncan (1891), 18 R. (Ct. of Sesa.) 
1158 ; 28 Sc. L. R. 873.— SCOT. 


10401 vii. 


— .] — Ward v. 


Lanq (1893), 20 R. (Ct. of Sosa.) 949 ; 30 
8c. L. li. 823 ; 1 8. L. T. 138.— SCOT. 


10401 vlii. 


-. ] — Montkith 


r. Belpraoe (1894), 21 R. (Ct. of Sess.) 
615 ; 31 8c. L. R. 619 ; 1 8. L. T. 560. 
—SCOT. 

10401 ix. .]— Swan’s Trus- 
tees v. Swan, 11912} 8. C. 273 ; 49 
Sc. L. R. 222 ; [1912] 1 8. L. T. 11.— 
SCOT. 
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trustees to pay Sc divide each of them from Sc 
immediately after the decease of his daughters 0. 
Sc W. unto Sc equally amongst all Sc every his 
grandchildren then living, children of H, Sc all 
the children of C. Sc W., as well those then living 
as those which might thereafter be born, share Sc 
share alike, etc. ; & as to the residue of the moneys 
to arise from the sale of his real Sc personal estate, 
he directed his trustees to pay Sc divide the same 
unto Sc equally amongst the children of H. then 
living, Sc the children of C. Sc W. then living or to 
be born during his lifetime, share Sc share alike, 
as tenants in common. The will then contained 
a proviso that the legacies or sliares should vest 
in the grandchildren at twenty-three, Sc that if 
any should die under twenty -three without issue, 
then the legacies or shares of them so dying 
should go Sc accrue to the survivors, Sc survivor 
of them, to be equally divided between them, 
share Sc share alike. At testator’s death there 
were twelve children of II., C., Sc W. Of these, 
four died under twenty-three j then six attained 
that age ; then two died under twenty-three ; & 
of H.’s children, who were five in number, three 
attained the age of twenty-three, of whom one, 
namely J. H., died, after surviving M. II., who died 
under twenty-three, Sc predeceasing I). H., who 
died under that age : — Held : for the purpose of 
the above construction, the words “ survivors Sc 


10406. -.] — Testator gave all his real Sc 

S ersonal property to his wife for life, Sc at her 
eath, if he left Issue, to the child or children he 
might have at his decease ; but, if he died without 
leaving issue, then he gave all his property, in 
equal proportions, to his brothers Sc sister, Thomas, 
Anthony, John Sc Jane ; &, if any of them should 
die without leaving issue, he gave Buch share or 
shares to the survivors or survivor of them ; but, 
if leaving issue, he gave such share to their children. 
Testator died without issue. John died a bachelor 
in his lifetime. Jane died in the lifetime of his 
widow, leaving one child Sc several grandchildren 
the issue of a deceased child. Thomas survived 
the widow Sc died leaving children. Then Anthony 
died a bachelor : — Held : the share intended for 
John absolutely to Thomas, Anthony Sc Jane ; 
Jane’s share belonged to her child ; Thomas’s to 
his children ; Sc Anthony’s to his real & personal 
representatives. — Benn v. Dixon, Dixon v. 
Nicholson, Dixon v. Priestley (1847), 16 Sim. 
21 ; 10 L. T. O. S. 60 ; 11 Jur. 812 ; 60 E. R. 780. 

10407. .] — Testator, after giving 

legacies to his daughters for their respective lives, 
with remainder to their respective issue, &, in 
default of issue, the share of the daughter so dying 
to the survivors, directed that in case any or either 
of his daughters should happen to die before such 
legacy or bequest should have become vested in 
her, leaving issue, then such legacy or bequest 


survivor ” were to be taken in their usual sense, 
Sc to be considered as referring to survivors in 
each class of grandchildren. — Cromek v. Dumb 
(1839), 8 Y. &C. Ex. 565. 

10405. .] — Gift of a residue of real Sc 

personal estate to trustees to sell, get in, Sc pay 
Sc divide the money arising therefrom, unto Sc 
equally among testator’s children, so soon as the 
youngest should attain twenty-one, the daughter’s 
shares to be invested & secured, & the interest 
paid to such daughter, Sc the principal to be dis- 
posed of amongst her children as she might direct ; 
if no child, the share to be divided amongst the 
survivors of testator’s children equally, &, in case 
of the death of any of his children leaving lawful 
issue, testator gave to such issue the share the 
parent would have been entitled to have : — Held : 
(1) the residuary share of a child, who attained 
twenty-one. Sc died before the time of division, 
passed. to his representatives. 

I see nothing m the words of the will to prevent 
me from applying the clause of substitution both 
to an original share of the residue & to a shave in 
the residue of the daughter, who died without 
issue (WiGRAM, V.-C,). 

(2) Semble ; the word 44 survivors,” in the 
residuary clause, must be construed in its natural 
sense, Sc not as importing 4 ‘ others,” Sc this con- 
struction of the word in one part of the will must 
govern the construction of the same word in the 
other parts. — Leeming v . Sherratt (1842), 2 
Hare, 14; 11 L. J. Ch. 423 ; 6 Jur. 663; 67 
E. R. 6. 


Annotations: — As to (1) Folld. Re Smith’s Will (1855), 20 
Beav. 107. Distd. Cooper v. Cooper (1861), 29 Baav. 229. 


Oomd. He JLodwig, Lodwlgv. Evans, (19161 2 Ch. 26. Refd. 
He Benuetta’ Trust (1857), 3 K. & J. 280 ; M‘ Lachlan v. 
Taitt (I860), 28 Beav. 407 ; Re Bamshaw’s Trusts (1867), 
15 W. li. 378 ; Re Boatn, Shorthouse v, Annlbal (1911), 56 
Sol. Jo. 142. As to (2) Apld. Greenwood v. Percy (1859), 
26 Beav. 672. Difttd. Holland v. Alison (1861), 29 Beav. 
498. Generally , Reid. Packham v. Gregory (1845), 4 
Hare, 396 ; Goodman v. Goodman (1847), 1 De G. dr. 8m. 
695 : Smith v. Palmer (1849), 7 Hare, 225 ; Whipple v. 
Martyn (1850), 14 Jur. 361 ; Kavanagh v . Morland (1853), 
Kay, 16; Parker v. Soworby (1853), 1 Eq. Itop. 217; 
Daniel v. Gowet (1854). 19 Beav. 478 : Lloyd e. Llovd 


lo , Jr turner v. ouworoy I H,q. itep. 1517 ; 

Dantel t>. Gosset (1854 ). 19 Beav. 478 ; Lloyd t>. Lloyd 
0856), 3 K. & J. 20 ; Re Thoed’s Settlmt. (1857), 3 K. & J. 
376 ; Dutton v . Crowdy (1863), 33 Beav. 272 ; Pearraan 
v. Pearman (1804), 33 Beav. 391. 


should descend to, or become the property of, 
such issue: — Held: (1) the word 44 survivor ” 
must be taken in its strict sense ; but (2) under the 
clause of substitution, a survivor’s share of a 
legacy to a daughter who died without leaving 
issue, such survivor’s shares being necessarily 
contingent upon survivorship, passed to the 
children of a daughter of testator who died in his 
lifetime, leaving issue that survived him. — 
Willetts v . Willetts (1848), 7 Hare, 38 ; 17 
L. J. Ch. 457 ; 12 Jur. 070 ; 68 E. R. 15. 

Annotation : — Generally, Reid. Moato r. Mouto (1852), 16 

Jur. 1010. 

10408. -.1 — Testator devised three 

several estates to his three daughters, M., C\, <fc L., 
for their respective lives, with remainder to their 
children, as tenants in common in fee, provided 
that if any or either of them should die without 
issue, the property given to such daughter should 
go & accrue to the 44 survivors or survivor,” in 
equal shares, as tenants in common ; Sc if all 
except one should die without issue, then the shares 
of such daughters so dying should go to the 44 sur- 
vivor,” her heirs Sc assigns, for ever. On Oct. 3, 
1841, C. died, leaving a son. On Oct. 25, 1841, 
L. died, without having had issue. On Dec. 22, 
1841, M. Sc her husband conveyed to a trustee, as 
well the property devised to her for life as that 
devised to L., to hold to the use of M., for the 
joint lives of herself Sc her husband, with remainder 
to the survivor in fee : — Held : the word 44 sur- 
vivor ” in the will must be construed according 
to its ordinary meaning ; & on the death of L., 
the property given to her for life vested absolutely 
in M. in fee. — L ee v. Stone (1848), 1 Exch. 674 ; 
17 L. J. Ex. 331 ; 10 L. T. O. S. 395. 

10409. .] — Bequest to one for life & 

then to be divided among four legatees equally, 
as tenants in common, if either died in the life of the 
tonant for life, his share to be divided among his 
children ; if either died during that period wdbhout 
leaving issue, then his share to go to the sur- 
vivors or survivor of thorn. One died leaving 
nine children, Sc then another died without issue, 
& then the tenant for life died : — Held * the 
children of the legatee who died first took no 
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interest in the share of the one who died after- 
wards without issue. — Moate v . Moate (1852), 
20 L» T. O. S. 78 ; 10 Jur. 1010. 

10410. .] — Testator devised property 

to trustees, for the maintenance of his four 
children until they severally attained twenty- 
five, at which time he devised “ unto such of his 
said children as should attain that age ” one- 
fifth of the property to hold to them Sc their heirs. 
There was a gift over to the “ survivors or sur- 
vivor, 0 if any died before attaining twenty-five 
Sc left no issue, or if they should die after attaining 
twenty-five, Sc should leave no lawful issue : — 
Held : the words “ survivors or survivor ” was not 
to be read “ other or others.” — Stead v. Platt 
(1853), 18 Boav. 50 ; 52 E. R. 20. 

Annotation: — Refd. Holmes v. Prescott (1864), 3 New Rep. 

559. 

10411. .] — Testator devised freeholds 

to two Sc their heirs as tenants in common, Sc in 
case either should die without leaving lawful 
issue surviving her, then he devised her part 
“ unto the survivor ” : — Held : “ survivor ” was 
to be read in its ordinary sense, & not in the sense 
of “other.” — Greenwood v. Percy (1859), 20 
Beav. 572 ; 53 E. R. 1019. 

10412. .] — The question as to both 

clauses is, whether the words “ survivors or 
survivor ” can be read “ others or other ” ; Sc 
I am bound to say, that the later authorities lean 
more strongly than the earlier ones to the strict 
construction of words ; although, in cases where it 
is necessary to do so in order to render a will 
intelligible, or where a clear Sc necessary inference 
can be drawn from the terms of the will, the ct. 
will not hesitate to construe the words “ survivors 
or survivor ” as “ others or other.” There are 
two classes of cases in which this construction has 
been adopted, one relating especially to realty, 
where there are limitations to members of a class 
for life, Sc then to their issue in tail, Sc in default 
of issue of any, then over to the survivors or sur- 
vivor. In such a case, tho words “ survivors or 
survivor ” are almost of necessity construed 
“ others or other,” on account of the extreme 
improbability of testator contemplating the 
members of the original class as likely to be in 
existence at the time of an indefinite failure of issue 
of any of them. The other class of cases more 
nearly resemble the present. They are cases where 
there is a gift over on the death of one of the 
original class, for the benefit of the survivors Sc of 
their issue. It is certainly a strange intention to 
impute to testator, to make his bounty to the 
issue depend on the accident of their parent sur- 
viving tne person whose share is given over. But 
such a consideration alone will not justify the ct. 
in construing the words “ survivors or survivor ” 
in any other than their natural sense (Fage 
Wood, V.-C.). — Re Corbett’s Trusts (1800), 
John. 591 ; 29 L. J. Ch. 458 ; 2 L. T. 147 ; 0 
Jur. N. S. 839 ; 8 W. R. 257 ; 70 E. R. 555. 

Annotations : — Expld. Hurry v. Morgan (I860), L. R. 3 Eq. 
162. Could. Re Arnold's Trusts (1870), L. R. 10 Eq. 
252 ; Williams v. James (1872), 20 W. R. 1010. Apld. 
Wake v . Varah (1876), 2 Ch. D. 348. Consd. Mortimer, 
Griffiths v . Mortimer (1885), 54 L. J. Ch. 414. Read. 
Beckwith v. Beckwith (1876), 25 W. R. 6 ; Re Roper’s 
Estate, Morrell v . Gissing (1889), 41 Ch. D. 409 ; Re 
Hobson, Howden v. Robson, [1899] W, N. 260 ; Harrison 
v. Harrison, [1901] 2 Ch. 136. 

10413. -.] — Nevijll v. Boddam, No. 

10458, post . 

10414. — The word “ survivor ” can- 

not be construed as “ others,’* where the gift 
over is partly to persons whose interests are not 
given over. 

Testator gave legacies to each of his four 


daughters for life, with remainder to their children ; 
& he provided that if either of the daughters should 
die without children, her share should go over to 
the survivors of his sons Sc daughters : — Held : 
“ survivors ” could not be read “ others,” in con- 
sequence of the gift over being to a different 
class from those whose shares were to go over. — 
De Garagnol v . Liardet (1803), 32 Beav. 008 ; 
2 New Rep. 290 ; 55 E. R. 239. 

10415. .] — Testatrix bequeathed the 

interest of a fund to her niece for life, Sc after her 
death she bequeathed the fund unto the three 
daughters of her niece, naming them, in equal 
shares ; Sc she declared that in case any of them 
should die without leaving any lawful issue, the 
share or shares of her or them so dying should go 
to the “ survivors ” of them in equal shares ; & 
if but one, then to such only one ; but if any or 
either of them should leave any child or children, 
then testatrix gave the share or shares of her or 
them so dying unto her or their child or children 
respectively in equal shares ; provided, that if 
the three should all die without lawful issue in the 
lifetime of their mother, then the fund should go 
to her niece absolutely. Two of the daughters 
did in the lifetime of the tenant for life, Sc the 
remaining daughter survived & was unmarried : — 
Held : the share of the surviving daughter, in the 
event of her dying without issue, was at her 
absolute disposal, & did not pass to the children 
of the two deceased daughters. — Re Hayes’s 
Trusts (1803), 9 L. T. 197 ; 9 Jur. N. S 1008. 

10416. .] — Testator devised certain 

real estate to trustees upon trust to receive tho 
rent thereof, & to pay one-fourth part of such rent 
unto each of his four daughters for her separate 
use during her life, Sc after the decease of either 
or any of his said daughters, he gave & devised one 
equal undivided fourth part, or share, of & in the 
said premises unto the child or children of each of 
his said daughters so dying & leaving lawful issue, 
& their heirs Sc assigns of such children for ever, 
Sc as tenants in common if more than one child : 
Sc in case any or either of his said daughters should 
happen to dio without leaving any lawful issue 
surviving her, then testator gave Sc devised the 
share or shares of any such daughter so dying unto 
the survivors or survivor of his said daughters, 
& their or her heirs Sc assigns for ever ; & in case 
all his said daughters should die without leaving 
lawful issue, then he gave Sc devised the said 
premises unto his two sons : — Held : the words 
“ survivors or survivor ” must bo taken in their 
natural Sc primary sense, Sc on the death of a 
daughter without leaving a child, tho children of a 
daughter who predeceased her took no interest in 
her share. — Twist r. Herbert (1873), 28 L. T. 
489. 

10417. .] — Testator directed his 

trustees to pay Sc divide the residuary moneys 
arising from the sale Sc conversion of his real dc 
personal estate among all such of his five daughters 
as should be living at his death in equal shares, 
&; he directed his trustees to invest every share 
given to a daughter of his living at his death, Sc 
during the life of each such daughter to pay the 
income of her share to her for her separato use, Sc 
after her death to hold the same in trust for her 
children as therein mentioned, Sc declared that if 
there should be no child of such his daughter, who 
should attain a vested interest, then subject to 
a power of appointment given to her over a 
portion of her share, as well the original share of 
such daughter, as any share or shares which might 
accrue to her under that provision, or otherwise, 
should accrue to his other daughters or other 

4 n 2 
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daughter surviving iu equal shares, if more than 
one, each accruing share to be held upon the same 
trusts as the original. The will contained no gift 
over in the event of all the daughters dying with- 
out issue. All the five daughters survived testator. 

died lcavin £ a child, then another 
died without issue : — Held : the words “ other 
daughter or other surviving daughters ” referred 
to survivorship at the death of the daughter whose 
share was to be distributed, Sc the child of the 
daughter who died first took no interest in the share 
ox the daughter who died next. — Beckwith v 

SSSSBffJV* L ' * Cb - 87 • 39 L - T - 128 > 
'SSsw-Tsff'ai 

BonnM8SM *u r-h SK?,’, 18 £- Apld. Re Benn, Bonn t>. 

11901 12 c h 7 J‘. ^ r 8, |' Comd. Harrison ». Harrison, 

Tatchnll Tmo'.rilV 1 ' 1< i er ' vl ,°^ v - Tntoliell, Tatoholl v. 

jr ii i* Indorwjck v. Inderwlck, [19011 2 Ch. 738. Refd 

He Hobson, Howdon v. Hobson, [1899] W. N. 260. 


10418. 


, C o, 1 1 . '•lrr^ es tator gave by will, made 

n 1834, the residue of his estate to trustees to pay 
the income, after the death of his wife, unto such 
of his four named children as should be living at 
the decease of his w ife, during their lives ; & 

alter the decease of any one or more of such 
children who should leave children ho gave the 
. wh , e ther original or accruing, of the one so 
dying in trust for las or her children ; <fc, in the 
event of any one of his children dying without 
leaving children who should attain the age of 
t wenty-one years, then ho gave the share, whether 
original or accruing, of such of them so dying in 
trust for the survivor or survivors of his said 

eir r r? du T g th ^, ! ives > & afU ' r their deaths for 
their respective children, & their heirs, exors., 

& administrators. There was no gift over. 

The four children of testator survived the widow. 

the n °™ d f H ed Ie f vm K two children who attained 

cldl.bfn "a ‘r n t 0, ! f; - years ’ & the other three 
S „ wltho “t issue : Held : the words 
survivor or survivors ” must be so read, & not 

or others. — lie Horner’s Estate, 
Pomfret v. Graham (1881), 19 Ch. D. 186 ; 51 
-Li. J. Ch. 43 ; 45 L. T. 670. 

^Ch^l i J (f L T n i, Hickman ’ • WlllIaniHon 

Harrlaon. [19011 2 ph nn. t i Harrison v. 

Inderwlck r . Linder, Indewick ^Indlrudck* (loSi? ‘Ii 
L. J. Ch. 1 ; Powell t>. Hellicar, [1919] i Ch 138 

10419. -.] — Testator, by his will pave 

the income of £10,000 consols to his wife for life & 
a ^ er n ^ ler death gave the income of the consols 
equally among his four daughters ; & after their 
respective deceases, he gave one-fourth of the 

S^^f^ dren ° f eacL daughter; & he 
1 -L y one ? r more of ins daughters 
hould die without leaving issue surviving the 

en?nt^ nde ? ^ th ® is8UC of her or them fhoulcl 
go to the survivors or survivor of the four daughters 

equal y if more than one, & if but one then to such 

one. He gave his residue to his wife & four 

S The fWh w th ° da i ghters died ^ng 
e \ . Ihe 1 Was a spinster, aged fif tv-four 

Reclaimed to be entitled absolutely to one-fourth 

of the consols : — Held : the fourth daughter ^as 

absolutely entitled to one-fourth of the consols • 

as survivor, t.e. longest liver, of the four daugWere’ 

Davidson v. Kimpton (1881 > 18 Ch n oiq ak 

L. T. 132 ; 29 W. R. 012. ’ - D- 213 5 45 

1 8 86)^54 Mortimer 
.. rn«„ f — /toonv ^°D©r’H Estate, Morrell 

LH. D. 409. .Retd, Askew v. Askew 


money in trust for each of four persons for life, & 
provided, that, in the event of either of them 
dying without a child or children, the legacy of 
deceased was to be at once divided amongst the 
survivors. The last survivor of these persons died 
without leaving any child. On his death the 
question arose whether his legacy passed under 
the residuary gift in testator’s will, or belonged to 
the legatee absolutely Sc passed under his will : — 
Held : the word “ survivors ” must be taken to 
mean the persons or person living at the death of 
any legatee dying without a child, Sc consequently 
the last survivor could not take his own legacy 
without giving the word a different meaning in his 
case from that given to it in the case of the other 
legatees, Sc his legacy, on his death, passed under 
the residuary gift in testator’s will. — lie Mortimer, 
Griffiths v . Mortimer (1885), 54 L. J. Ch. 414 ; 
52 L. T. 383 ; 33 W. R. 441. 

A7 }\ l 2tyfi on A v^ N - F * Re Boper’s Estate, Morrell v. Gissiug 
< 188 U), . 4 i Ch. D. 409 . Retd. Askew t\ Askew ( 1888 ), 67 
L. J. C Ii, 629. 


10420. 


•] Testator gave a sum of 


10421. .] — Testator directed his per- 

sonal estate to be converted Sc invested in Consols 
suflicient to provide life annuities to a specified 
amount for his wife & his four children, G., J., W., 
&. R. ; upon the death of his wife her annuity 
was to be distributed among his said four children 
for their lives : upon “ the decease of either of his 
said children” testator bequeathed one-fourth of 
the said fund of Consols to the children or child 
of such deceased child absolutely, Sc in the event of 
either of his said children dying without issue he 
gave “ the fourth part or share to which the 
children of such dying child would have been 
entitled unto the survivors of my said children 
in equal shares.” The will contained a residuary 
gift. G., the last survivor, having died without 
issue : -Held : G., as the longest liver, became 
absolutely entitled on his death without issue to 
the corpus of his one -fourth of Consols, & conse- 
quently, it belonged to his representatives . — Re 
Roper’s Estate, Morrell r. Gissing (1889), 41 
Ch. D. 409 ; 58 L. J. Ch. 439 ; 61 L. T. 42 : 37 
W. R. 731 ; 5 T. L. 11. 364. 

10422. — — .] — Re Bowman, Re Lay, 

YViiytehead v. Boulton, No. 10440, post . 

10423. Testator devised a specified 

portion of his real estate & an equal share of the 
residue to each of his five sons for life, witli 
remainder to his children, if more than one, as 
tenants in common in tail, with cross remainders 
between them, & declared that “ in case any or 
either of my five sons shall depart this life without 
leaving any child or children him or them surviving, 
then I devise the share or shares of such son or 
sons unto & equally between the survivors & 
survivor of them my said sons &> their respective 
heirs as tenants in common in tail ” : — Held : the 
words “ survivors & survivor ” meant such of the 
sons as should be living at the death on which the 
disposition of the property was altered, & on the 
death of the survivor of the five sons without issue, 
his share of the residue was not disposed of by the 
will, but the specifically devised property passed 
under the residuary devise. — King v. Frost, 
Underwood v. Frost, Price v. Frost, Plomley 
v. Frost (1890), 15 App. Cas. 548 ; 60 L. J. P. C. 
15 ; 63 L. T. 422 ; 6 T. L. Ii. 443, 1>. C. 

Annotations Folld. llanelagrh v. Kanelagrh (1893), 41 W. R. 

Brown, Brown v. Aoomb (1896), 41 Sol. 
Jo. 66. Retd. Inderwlck r. Tatcbell (1901), 85 L. T. 432 ; 

[1920 j 1 A* CMOIQ^’ U9191 1 ° h * 138 J AUg0f V ‘ Beaudry ’ 

10424. .] — Pecuniary le gacies were 

severally given to four persons during tneir natural 
lives, Sc in case of the demise of any of them 
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without legitimate issue his or her proportion to be 
divided amongst the survivors. The last surviving 
legatee died without leaving issue : — Held : his 
legacy fell into residue. — Ranelagh v. Ranelagh 
(1893), 41 W. R. 549 ; 3 R. 315. 

10425. .] — A will gave portions in trust 

for each of testator’s children E., L., & T., for their 
respective lives, & afterwards for their respective 
children ; provided that if any of his children 
died without leaving a child entitled to take under 
the will, the shares of such children should go to 
their “ then surviving ” brothers & sisters, if more 
than one in equal shares, & if only one then to him 
or her absolutely. E., L ., & T. all survived 
testator, E. died first, leaving children. Then L. 
died without issue, leaving T. surviving : — Held : 
upon the true construction of this will the words 
“then surviving” must receive their ordinary & 
natural meaning, & the children of E. took no part 
of L.’s share. 

I cannot help saying that the word “ survivor ” 
is a word which requires a context. Survivor of 
whom ? Survivor when ? Those are both cate- 
gories of thought which must be supplied in order 
to give the word “ survivor ” any meaning at all. 
It may mean the survivor of testator ; it may 
mean the survivor at the time of some event con- 
templated by the will which is being discussed ; & 
what it is must be found out by reference to the 
context. Now, in this case 1 wish to give every 
effect to the context, & when I look to see if there 
is anyt hing in the context which controls, cuts down 
or explains otherwise than the words themselves 
do, what is referred to by those words, I can find 
nothing that entitled me to go beyond the words 
themselves in the context in which they stand 
(Loud Ualsuvry, — Inderwjck v. Tatchell 
1 1903J A. C. 130 ; 72 L. J. (’ll. 393 ; 88 L. T. 399, 
11. L. ; affg. S. C. sub nom. Inderwick v. Tatcheli., 
Tatchell v. Tatchell, In Berwick v. Inderwick, 
[1901] 2 Ch. 738, C. A. 

Annotation Reid. Powell v. Hellicar, [1919] 1 Ch. 138. 

10426. .] — Testator gave the income of 

his estate, real & personal, to trustees upon trust 
to pay A divide the same equally between <fc 
amongst 8., the daughter of C., & thirteen other 
named persons during their respective lives, <k, if 
any of them should die leaving children them sur- 
viving, directed the share of income payable to 
the parent to be divided equally amongst his, her, 
or their children, & from <te after the death of the 
survivor of the said thirteen other named persons 
the name of 8. being omitted, upon trust to sell 
the whole of his trust estates & divide the pro- 
ceeds equally amongst such of the children of the 
said O. & thirteen other named persons, the name 
of 8. being again omitted, as might be living at the 
death of the last survivor of them, or, if any of 
them were dead leaving children them surviving, 
then amongst their children, such children to take 
their parent’s share equally betw een them. Two 
of the thirteen named persons died in testator’s 
lifetime without leaving children : — Held : there 
was an intestacy as to these two shares of income 
down to the period of distribution. 

The general rule of construction which by imply- 
ing a joint tenancy or survivorship prevents a 
partial intestacy on a gift of income to several 
persons, with a gift over of the corpus on the death 
of the survivor, is not to be extended to cases 
where there is an express gift of the parents’ share 
to the children of any of the original life tenants 
who died before the period of dissolution leaving 
children. Accordingly there may be in such a case 


an intestacy as to the income of some shares until 
the period of sale & distribution. 

Let me look at it from the other point of view & 
see if I can arrive at a satisfactory result by the 
implication of a gift to the survivors. In this case 
it appears to me that in order to carry out any 
intention which I can fairly presume on the part 
of testator, I should have to imply not an ordinary 
gift over on the death of any one of the first takers 
to the others, but 1 should have to say further that, 
contingently, on any one of them dying without 
issue, his or her share was to go, not to the survivors 
in the ordinary sense of the word, but to the 
survivors in a modified sense of the word, constru- 
ing it as including survivorship by stocks. In that 
case, on the death of one of the first takers without 
leaving issue after the death of another leaving 
issue, the issue of the one who had previously died 
leaving issue would be entitled to a share as repre- 
senting his parent, his parent being considered to 
have survived by reason of the survivorship of the 
stock. I am by no means clear, however, that 
the word “ survivor ” could be properly construed 
in that way, though no doubt an express limitation 
might be so framed as to produce that effect. But in 
any case the gift which I am asked to imply appears 
to me to be different from any other gift by implica- 
tion which I can find in the books. Moreover, so 
far as I am aware, the cases in which gifts of this 
nature have been implied have been confined to 
cases in which the gift over is on the death of the 
survivor of all the first takers, while in the present 
case the gift over is not on the death of the survivor 
of all the first takers, but on the death of the 
survivor of thirteen out of the fourteen first takers 
(Parker, J.). — Re Hobson, Barwtck v. IIolt, 
[1912] 1 Ch. (32 G ; 100 L. T. 507 ; 56 Sol. Jo. 400. 

10427. .] — Where testator by his will 

left his property to his four children for life, with 
remainder to their issue & provided that on the 
death of any of the four children without leaving 
children or living descendants, his or her share in 
the property should pass to the survivors “ of my 
four legitimate children lastly above-mentioned ” 
during life with remainder to their children by 
stocks : — Held : on the death of a child without 
issue, the issue of a previously deceased child were 
not entitled to the share which their parent would 
have taken, if living, as such survivor. — Auger v. 
Beaudry, [1920] A. C. 1010 ; 89 L. J. P. 0. 251 ; 
124 1 . T. 106, P. C. 

10428. When construed to mean f< others.”] — 

Testator bequeathed £10,000 equally between 
his four daughters, for life, with remainder to 
their issue ; & directed that the share of every 
of them dying without issue should devolve to the 
survivors & survivor of them. There was a gift 
over, if they should all die without issue : — Held : 
“ survivors & survivor ” were to be read “ others & 
other,” & the issue of one daughter, who died, was 
entitled to participate in the share of another 
daughter, who subsequently died without issue. — 
Lowe v. Land (1837), 6 L. J. Ch. 234 ; 1 Jur. 377. 

10429. Intention of testator.] — Testator 

devised real estate upon trust for his three grand- 
daughters for their lives respectively, share & 
share alike ; & after the death of each of them, he 
gave one-third of his said estate to the children of 
each of them who should attain twenty-one, or 
die under twenty-one leaving issue ; & in case any 
one of such three granddaughters should die with- 
out leaving such issue, testator gave his said 'estate 
during the lives of his two surviving granddaughters 
upon trust for them in equal shares ; & after the 


104281. When construed to mean “ others.”]— R amsay’s Trustees v. Ramsay (1876), 4 R. (Ct. of Sess.) 243.— SCOT. 
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Wills. 


Sect . 27. — Survivorship : Sub-sect. 2, E. (b) i. f ii. 

& 'III. 

death of each of two such surviving granddaughters 
he gave one moiety of his said estate to their 
children who should attain twenty-one, or die 
under twenty-one leaving issue ; & in case either 
of such two surviving granddaughters should die 
without leaving such issue, he gave his said estate 
during the life of the last survivor of such grand- 
daughters upon trust for her, & after her death to 
her children who should attain twenty-one, or die 
under twenty-one leaving issue : — Held according 
to the true construction of the will, “ survivors ” 
& “ surviving ” must be construed “ other." — 
Re Beck’s Trusts (1807), 37 L. J. Ch. 233 ; 10 
W. R. 189. 

Annotations : — Reid. Re Bowman, Re Lay, Whytelioad v. 

Boulton (1889), 41 Ch. D. 525 ; Inderwlok i\ Tatchell, 

Tatchell v. Tatchell, Inderwlok v. lnderwlck, 11901] 

2 Ch. 738. 

10430. -.] — Testator directed the in- 

come of the residue of his estate to be divided 
between all his sons as tenants in common, with 
benefit of survivorship between them, in case any 
or either of them should die without issue, & in 
case any child or children who should be entitled 
under the trusts of his will to any principal money, 
or income, should die leaving issue, the principal 
money or share, from which the interest of such 
child or children should be derived, should go to 
& be divided amongst such issue as tenants in 
common. Testator left five sons, two of whom died 
leaving issue, & three died without issue, the last 
survivor of the five dying without issue : — Held : 
on the death of the last surviving son the principal 
set free accrued to the children of the sons who had 
died leaving issue. — Cross v. Maltby (1875), L. It. 
20 Eq. 378 ; 33 L. T. 300 ; 23 W. R. 868. 

Annotations : — Eefd. Beckwith v. Beckwith (1876), 25 

W. It. 6. Mentd. Re Croes, Hurston v. Tenison (1882), 

20 Ch, L>. 109. 

10431. -.] — Testator devised copyholds 

subject to life interests to his cousins A. & B., their 
heirs & assigns, as tenants in common ; but if 
either should die in the lifetime of the tenants for 
life Sc, without leaving lawful issue then living, he 
devised her share to the survivor of them, her 
heirs & assigns. A. died, leaving issue ; then B. 
died, without issue ; afterwards the tenant for life 
died : — Held : B.’s share went to A.’s representa- 
tive, though A. did not survive B. 

It is the duty of the ct. to ascertain what the 
meaning of testator is Si if it can satisfy itself that 
the word ought to be read as “ other ” it is right 
to substitute the one word for the other (Bacon, 
V.-C .). — Re Johnson, Hickman v. Williamson 
(1884), 63 L. J. Ch. 1116. 

10432. Clause of substitution.] — W illetts 

v. Willetts, No. 10407, ante . 

10433. Construction leading to absurdity.] — 

Maden v. Taylor, No. 11105, post . 

Gift over on death of all without Issue.] — 

See Sub-sect. 2, E. (6) ii., post. 

Settlement in same manner as original 

shares .] — See Sub-sect. 2, E. (6) iv., post. 

Gift to several In tail.] — See Sub-sect. 2, E. 

( b ) v., post. 

ii. Gift Over on Death of All without Issue. 

10434. 44 Survivors ” construed as 44 others.”] — 

Pitt v. Harbin (1772), Lofft, 19 ; 98 E. R. 610. 

10435. .] — In a gift over, upon the death of 

any of a class without leaving issue, to the 44 sur- 
vivors,” the word 44 survivors ” was construed 
“ others,” in consequence of the ultimate gift over 
being only to take effect on the death of 44 all ** 


the class without issue. — H olland t\ Allsop 
( 1801), 29 Boav. 498 ; 7 Jur. N. S. 860 ; 9 W. R. 
083 ; 64 E. R. 721. 

Annotation: — Consd. Re Keep’s Will (1863), 32 Beav. 122. 

10436. .] — A devised real estate in trust for 

her three nephews B., C., & I)., for their respective 
lives, share Sc share alike, with remainder as to the 
share of each to his children in tail, Sc in case of the 
death of any or either of her nephews without 
lawful issue, then for such of her nephews as should 
survive, & their or his issue in manner therein- 
before-mentioned, Sc in case of the death of all her 
said nephews and their issue, she devised the 
estate to her right heirs. 

B. died leaving a son ; then C. died without 
issue, leaving H. <te B.’s son surviving : — Held : 
the words 41 such as shall survive ” must be con- 
strued to mean 44 the others or other, 44 Sc B.’s son 
was entitled to a moiety of C.’s share. — Re Tharp’s 
Estate (1863), 1 De G. J. Sc Sm. 453 ; 2 New Rep. 
253 ; 33 h. J. Ch. 59 ; 8 L. T. 659 ; 11 W. R. 763 ; 
40 E. R. 180, L. JJ. ; revsg. S. C. sub nom . Re 
Sharp, 2 New Rep. 64. 

Annotation : — Refd. Wake v. Varah (1876), 2 Ch. D. 348. 

10437. .] — Hurry v. Morgan, No. 10400, 

post. 

10438. .] — Testatrix devised Sc bequeathed 

all her real & personal estate upon trust to sell Sc 
convert, Sc directed her trustees to stand possessed 
of her residuary personalty upon trust to invest, 
Sc as to one-fourth to pay the income to her 
daughter A. for life, & after A.’s death to 44 assign, 
transfer, & make over ” the same to Sc amongst 

A. ’s child & children, to be “ assigned, transferred, 
& paid ” at twenty-three. Any child attaining 
twenty-three in the lifetime of A. was to acquire 
a 4 4 vested ” interest. In case of the death of A. 
without leaving 44 any such child or children as 
aforesaid,” testatrix directed the trustees to 44 pay, 
apply, & dispose of ” the income of the fourth to 
& amongst her, testatrix’s, 44 surviving ” daughters, 
such 44 benefit of survivorship ” to extend to the 
44 surviving ” as well as to the original shares ; 
Sc directed that the principal should go & belong 
to, & be divisible amongst, the several child or 
children of such daughter or daughters. As to the 
remaining three-fourths, testatrix directed the 
trustees to stand possessed of the income on similar 
trusts for the benefit of her other three daughters, 

B. , C., & I)., for their lives ; & of the principal 
for their respective children, in such manner Sc 
form as before directed. In case of the death of 
all her four daughters without leaving such children 
as aforesaid, or leaving such, and they should all 
die under twenty -three, the trustees wore to hold 
the fund in trust for testatrix’s next of kin. Upon 
the death of a daughter without leaving children : 
— Held : the children of a deceased daughter were 
entitled to participate in the share of the daughter 
so dying ; in other words, 44 surviving 99 must be 
read as meaning 44 other.” — Badger v. Gregory 
(1809), L. R. 8 Eq. 78 ; 21 L. T. 137 ; 17 W. R. 1090. 

Annotations : — Apld. Re Arnold’s Trusts (1870), L. II. 10 Eq. 

252 ; Wake v. Varah (1876), 2 Ch. D. 348. Could. 

Beckwith v. Beckwith (1876), 46 L. J. Ch. 97 ; Re Homer's 

Estate, Pomfret v. Graham (1881), 19 Cb. I). 180. Reid. Re 

Bowman, Re Lay, Whytehead v. Boulton (1889), 41 Ch. D. 

525. 

10439. .] — A testator gave the residue of his 

property to trustees, on trust to pay Sc divide the 
income equally among his three children, during 
their respective lives, Sc after the death of each 
child the share of the fund to the income of which 
deceased child was entitled for life was to be in 
trust for his or her issue ; Sc in case, Sc so often as, 
any of the three children should die without 
leaving issue, the share to which such child should 
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become entitled during his or her life, as well 
origjnally as by survivorship or accruer, was to be 
in trust for the survivors or survivor of the children, 
during their, his, or her respective life or lives, Sc 
in equal shares if more than one ; &, after the 
decease of each such survivor, the surviving or 
accruing share, to which such survivor for the 
time being should become entitled for his or her 
life, was to be in trust for his or her issue ; &, in 
case all testator’s children should die without 
leaving issue, the fund was to be in trust for the 
representatives of the survivor. After the death 
of testator one of his children died without issue, 
then another child died leaving issue, &, lastly, the 
third child died without issue : — Held : the issue 
of the second child, though she was not the sur- 
vivor, became entitled on the death of the third 
to the whole of the fund. — W ake v. Varah (1870), 
2 Ch. D. 348 ; 46 L. J. Ch. 633 ; 34 L. T. 437 ; 
24 W. It. 621, 0. A. 

Annotations :— Consd. Beckwith v. Beckwith (1876), 46 
L J. Oh. 07 ; Lucena v. Lucena (1877), 7 Oh. D. 255 ; 
Re Horner's Estate, Pornfret v. Graham (1881), 19 Ch. D. 
186 ; Re Bonn, Bonn v. Bonn (1885), 29 Ch. D. 839 ; 
Askew v. Askew (1888), 57 L. J. Ch. 629 ; Re Bilham, 
Buchanan v. Hill, [1901] 2 Ch. 169 ; Powell v. nellicar 
[1919] 1 Ch. 138. Refd. Re Bowman, Re Lay, Wliytehoad 
v. Boulton (1889), 41 Ch. D. 525 ; Harrison v. Harrison, 
11901] 2 Ch. 136. 

10440. .1 — (1 ) Testatrix bequeathed £8,000 

to her nephew upon trust to invest Sc pay the 
income equally amongst her four nieces during 
their respective lives, <fc after the decease of any 
of them to pay the principal of her share among 
her children as she should appoint, Sc in default 
of appointment equally, the shares of sons to be 
vested interests at twenty-one, & the shares of 
daughters at twenty-one or marriage, with benefit 
of survivorship among them as to the original Sc 
accruing shares of any who should die before 
attaining a vested interest, A in case any of her 
nieces should die without having any children who 
should have attained a vested interest she gave the 
share of such niece Sc the interest thereof to her 
nephew upon t rust “ to pay & dispose thereof to 
or among her,” the niece’s, “ surviving sisters Sc 
their respective children in the same manner as 
1 have hereinbefore directed respecting their 
original shares ” ; Sc she gave her residuary per- 
sonal estate to her nephew. The four nieces sur- 
vived testatrix. One of them died leaving chil- 
dren, <te two others subsequently died without 
issue : — Held : the children of the niece who first 
died were entitled to participate in the shares of 
those who died subsequently. 

(2) Where the gift is to A., B., Sc C. equally for 
their respective lives, Sc after the death of any to 
his children, but if any die without children to the 
survivors for life with remainder to their children, 
only children of survivors can take under the gift 
over. (3) If to similar words there is added a 
limitation over if all the tenants for life die without 


children, then the children of a predoceased tenant 
for life participate in the share of one who dies 
without children after their parent. (4) They also 
participate, although there is no general gift over, 
where the limitations are to A., B., Sc C. equally 


for their respective lives, Sc after the death of any 
to his children, Sc if any die without children to 
the surviving tenants for life Sc their respective 
children, in the same manner as their original 
shares (Kay, J.). — Re Bowman, Re Lay, Whyte - 
HE)AX> v. Boulton (1889), 41 Oh, D. 525 ; 60 L. T. 
888 ; 37 W. R. 683. 

Annotations : — As to (2) Consd. Re Rubbins, Gill v. Worrall 
(1898), 78 L. T. 218; Re Robson, Howden y. Robson, 
[1899] W. N. 260 ; Harrison v. Harrison, [1901] 2 Ch. 136. 
As to (3) Consd. Re Rubbins, Gill v. Worrall (1898), 78 
L. T, 218 ; Re Robson, Howden v. Robson, [1899] W. N. 
260; Harrison v. Harrison, [1901] 2 Ch. 136. As to 


(4) Consd. Re Rubbins, GiU v. Worrall (1898), 78 L. T. 218. 
N.F. Re Robson, Howden v. Robson, [1899] W. N. 260 ; 
Harrison v. Harrison, [19011 2 Ch. 136; Inderwiok v. 
Tatehell, Tatchell v. Tafccholl, Inderwick v. Inderwlck, 
[1901] 2 Ch. 738, Distd. Re Kendrick, Bourne v. Snelson 
(1901), 46 Sol. Jo. 14. Generally , Held. Re Bilham, 
Buchanan v. Hill, [1901] 2 Ch. 169 ; Powell v. Hollicar, 
[1919] 1 Ch. 138. 

iii. Period to Which Failure of Issue Referable . 
See Wills Act, 1837 (c. 26), s. 29. 

1 0441 . Whether construed as indefinite failure.]— 
One having two nephews, A. Sc B., devises his 
personal estate to A. Sc B., Sc if either die without 
children, then to the survivor ; this is good. The 
words “ dying without children ” must be taken 
to be children living at the death of the party. . . . 
It could not be taken in the other sense, that is, 
whenever there should be a failure of issue, because 
the immediate limitation over was to the surviving 
devisee ( Jekyll, M. R.). — Hughes v. Sayer (1718), 

1 P. Wms. 534 ; 24 E. R. 504. 

A nnotat ions Consd. Campbell v. Harding (1831), 2 Russ. 

& M. 390 ; Greenwood v. Verdon (1854), 1 K. & J. 74. 
Refd. Forth v. Chapman (1720), 1 P. Wms. 663 ; Rane- 
lagh v. Ranelagh (1834), 2 My. & K. 441 ; Turner v. 
Frnmpton (1846), 2 Coll. 331. 

10442. .] — A. devises portions to his four 

children, payable at their respective ages of twenty- 
one years, or marriage ; Sc in case any of them 
should die before the time of payment, or should 
die without issue, then his or their share to the 
survivor or survivors of them. One of them died 
under age, Sc without issue ; this, though a limita- 
tion of a personal estate, is good, but liable to the 
contingency of survivorship, till it comes to the 
last of the four children. 

In this case the limitation being to the survivors 
Sc survivor of them, Sc his heirs, it could not be 
intended a dying without issue generally, which 
would make it void, but a dying without issue in 
such manner as that the survivors or survivor 
might take it, which must be during their lives ; 
Sc consequently good (Jekyll, M.R.). — Nicholls 
v . Skinner (1719), Prec. Ch. 528 ; 2 Mer. 135, n. ; 

2 Eq. Cas. Abr. 346 ; 24 E. R. 236. 

Annotations: — Consd. Gray v. Shawne (1758), 1 Eden, 153. 
Expld. Massey v. Hudson (1817), 2 Mor. 130. Consd. 
Campbell v. Ilarding (1831), 2 Russ. & M. 390. Refd. 
Harris v. Davis (1844), 1 Coll. 416. 

10443. .] — “Dying without issue,” held to 

mean without issue at her death. — CHAMBERLAIN 
r. Jacob (1749), Amb. 72 ; 27 E. R. 44, L. C. 

Annotation: — Refd. Garratt v. Cockerell (1842), 1 Y. & 
C. Ch. Cas. 494. 

10444. .] — Harman v. Dickenson, No. 

10148, ante. 

10445. .] — Testator gave the interest Sc pro- 
duce of the residue to his two sisters for their 
lives ; Sc after their decease the principal to be 
paid to their children, share Sc share ahke : but 
whichever died before the other, then the share 
so paid to her to be paid to her children in equal 
proportions : but if she should leave no children, 
then the interest Sc produce to be paid to the 
survivor as aforesaid. One sister died without 
leaving children : the survivor is entitled to the 
interest for life Sc the principal is vested in all her 
children. — Taylor v. Langford (1796), 3 Ves. 
119 ; 30 E. R. 925. 

Annotation : — Apld. Evans v. Jones (1846), 2 Coll. 516. 

10446. .] — Devise of an estate, charged with 

two several legacies to A. Sc B. ; Sc in case A. or B. 
die without lawful issue, then the whole of the 
two legacies to go to the survivor, his exors., etc. 
A. dies without issue, in testator’s lifetime : — 
Held : the legacy lapsed, the contingency on which 
it was given over being too remote. Qu ; if it 
had been to the survivor, only, & not to his exors., 
etc., in which case it seems that the survivor might 



1208 


Wills. 


Sect. 27. — Survivorship: Sub-sect. 2, E. 

have taken, as a personal benefit, the failure of 
issue being construed to be restricted to a d) r ing 
without issue in his lifetime. — M assey v. Hudson 
(1817), 2 M er. 130 ; 35 E. K. 889. 

Annotations : — Consd. Kanelagh v. Hanelagh (1834), 2 My. 
& K. 441 • Garratt v . Cockerell (1842), 1 Y. & C. Ch. Cas. 
494. Apld. Tumor v. Frampton (1840), 2 Coll. 331 . Consd. 
Greenwood v. Verdon (1854), 1 K. & J. 74. Apld. Jones 
r. Cullimore (1857), 30 L. T. O. S. 70. Refd. Hetheringrton 
r. Oakman (1843), 2 Y. & C. Ch. Caa. 299 ; Snowball r. 
Procter (1843), 2 Y. Sc C. Ch. Cas. 478 : Harris v. Davis 
(1844U 1 Coll. 416 ; Westwood v. Southey (1852), 2 Sim. 
N. S. 192 ; Key r. Key (1853), 4 Do G. M. & G. 73. 

10447, .] — Where testator was possessed of 

considerable personal property, Sc seised of an 
undivided third part in certain messuages & lands 
under a demise for lives, devised the latter Sc all 
his real estate to his sister Sc nephew, for their 
joint lives, & to the survivor of them during her 
or his life, in case there should be no lawful issue 
living of them or either of them, but in case both 
or either of them should leave any such issue, 
then to the survivor of the sister Sc nephew one 
undivided moiety only of the said real estate for 
Sc during her or his life Sc the rents Sc profits of 
the other undivided moiety to be paid Sc applied 
to the maintenance Sc education of all Sc every 
the child Sc children of either of them, the sister Sc 
nephew so dying, during their several minorities ; 
Sc after the death of such survivor of the sister Sc 
nephew, the remaining moiety of the estate was 
to be paid Sc applied in like manner, if there should 
be occasion, to all Sc every the child Sc children 
of such survivor of the sister <fc nephew, during 
their several minorities ; Sc when Sc as such several 
children of the sister Sc nephew respectively, if 
any such there should be, should respectively 
attain their age of twenty-one, then the whole of 
the real estate was devised unto Sc equally amongst 
all such children of the sister & nephew respectively, 
share <fc share alike, if more then one, as tenants 
in common Sc to their respective heirs Sc assigns 
for ever ; & if hut one, to such only child, his or 
her heirs Sc assigns for ever ; but in case the sister 
Sc nephew should both die without leaving issue 
of her or his body, or there being such issue, they 
should happen to die under twenty-one. Sc without 
issue, then the estate was given to G. M., his heirs 
Sc assigns for ever. 

The nephew Sc sister being testator’s co-heirs at 
law Sc the former having one daughter Sc the sister 
being unmarried for the purpose of destroying 
the contingent remainders expectant on their life 
estates by merger of such life estates in the rever- 
sionary estate, as co-heirs, by bargain Sc sale con- 
veyed the premises discharged from all the con- 
tingent interest devised by the will to the uses 
therein declared ; that is to say, to such uses as 
they should jointly appoint ; Sc in default thereof 
upon such further uses for the benefit of the 
nephew Sc sister respectively as were therein men- 
tioned : — Held: (1) the daughter of testator’s 
nephew took, upon the death of testator Sc under 
his will, an estate in fee simple in remainder during 
the lives of the cestui que vies , in the undivided 
third part of the messuages Sc lands comprised in 
the indenture of demise, subject to be divested in 
part, by the birth of other children of the nephew 
Sc sister, or of cither of them, Sc determinable 
altogether in the event of her dying in the lifetime 
of the nephew, her father, or under twenty-one, 
without leaving issue ; (2) the conveyance did not 
pass any estate or interest which could in any 
way defeat or affect the remainder so vested in 
the daughter of testator’s nephew. — Machin r. 
Reynolds (1821), 3 Brod. Sc Bing. 121 ; 0 Moore, 

O. P.455; 129 E. R. 1228. 


1044 8. .] — Testator directed “ that such of 

my sons & daughter ns may die without lawful 
issue, are not to be entitled to bequeath more of 
the fortunes they inherit from me than £10,000 to 
others than their surviving brothers Sc sisters, or 
the immediate successors of them ” : — Held: not 
too remote,— for it meant “ dying without issue 
living at his or her death ” ; therefore, as to all 
beyond £10,000 the party so dying without issue 
had a power of appointment by will to surviving 
brothers & sisters, or any of them, or the issue of 
any of them then dead, who might be living at the 
death of the party making the appointment ; in 
default of appointment, to all surviving brothers 
Sc sisters, A: issue of those dead per stirpes equally. — 
Gould v. Gould (1831), 1 L. .1. Ch. 00. 

10449. .] — If separate legacies are given to 

two or more persons, with a limitation over to the 
survivor or survivors in case of the death of either 
without issue, the presumption primd facie is, 
that testator had not in his contemplation an 
indefinite failure of issue. — Ranelagh v. R ANELAGH 
(1834), 2 My. Sc K. 441 ; 39 E. It. 1012, L. C. 

Annotations : — Refd. Kanelutdi r. IlanelaRh (1841), 4 Beav. 
419 ; Gorratt t\ Cockerell (184 2), 1 Y. & C. Ch. Can. 494 ; 
Banelagh t\ Hanolanrh (1849), 12 Bcav. 200 ; Westwood r. 
Southey (1852), 2 Sim. N. S. 192 ; Greenwood r. Verdon 
(1854), 1 K. & J. 74 ; Webster r. parr (1858), 20 Beav. 
230 ; Salisbury i\ Kent (1801), 5 L. T. 343 ; lie Hawlins’ 
Trusts (1890), 45 Ch. D. 299. 

10450. .] — Testatrix gave the residue of her 

property to A. Sc C., “ equally to be divided 
between them in case they were both living at the 
time of her decease ; but if either of them should 
happen to die before her, or at any time after 
without issue, then she gave devised Sc bequeathed, 
the share of him or her so dying. Sc without issue, 
to the survivor of them ” ; A. Sc (-. survived 
testatrix : A. never had any issue. Sc died, leaving 
C. surviving : — Held : C. was entitled to the whole 
of the bequest. — T urner r. Frampton (184b), 

2 Coll. 331; 0 L. T. O. S. 314; 10 Jur. 24; 

03 E. R. 757. 

10451. .] — Boodle v. Partington, No. 

10023, post. 

10452. .] —Testator, who had two sons Sc 

one daughter, gave the interest, dividends Sc 
annual proceeds of £3,000 stock, standing in his 
name, to W., one of his children, for life, Sc after 
his decease, he gave the principal stock or sum of 
£3,000 unto all Sc every the child Sc children of W. 
to be equally divided between Sc amongst them, if 
more than one, share Sc share alike ; Sc if but one, 
the whole to such one, to be paid or transferred 
to him, her or them, on his, her or their attaining 
twenty-one, Sc the interest to he in the mean time 
applied for maintenance Sc education ; he gave 
similar legacies to each of his other two children 
Sc their children ; “ Sc upon the death of either of 
my sons or daughter without issue, then I direct 
that the interest, dividends Sc produce so as 
aforesaid given Sc bequeathed to him, her or them 
so dying, shall be paid Sc payable to the survivors 
or survivor of them my sons Sc daughter in equal 
shares Sc proportions.” 

Testator’s son W. survived him, Sc had one 
child, who predeceased him : — Held : the limita- 
tion over referred to the death of either of testator’s 
children without leaving issue living at his death ; 
the child of W. took a vested interest at his birth, 
but liable to be divested by the death of W., 
without leaving issue living at his death, & the gift 
over therefore took effect. — Westwood v. Southey 
(1852), 2 Sim. N. S. 192 ; 21 L. J. Ch. 473 ; 20 
L. T. O. S. 7 ; 10 Jur. 400 ; 01 E. R. 314. 

Annotation : — Refd. Pride v. Fooks (1858), 3 Do G. & J. 
252. 

10453. .] — A devise of real estate to A. “ Sc 
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his heirs A assigns for ever,” A, from A after his 
decease without issue, “to be equally divided 
amongst the then surviving legatees, share A 
share alike ’ Held : the first limitation to A., 
being of an estate in fee in the largest terms, A the 
gift over being to the survivor of certain ascer- 
tained persons, a personal benefit was intended for 
them & therefore the gift over must be taken to 
re ±j n °k an ^definite failure of issue, so as to 
cut down A.’s estate in fee to an estate tail, but 
to a failure of issue to take place within the lives 
of the executory devisees ; A that event not 
having happened, the executory devise had failed, 
A the estate in fee of A. became absolute. — Green- 
' iv. v ° OI > Vehdon (1851), 1 K. & J. 74 ; 3 Eq. Hep. 
181 ; 24 L. J. Oh. 05 ; 3 W. It. 124 ; 09 E. It. 375. 

Annotations : — Distd. Butt v. Thomas (1855), 11 Exch 235 • 

Feakcs v. iStandley (1857), 24 Beav. 485. 

10454. — .1 — Eaton v . Hewitt, No. 10189, 

ante. 

10455. - .] — Testator gave to his wife a house 
during her life, & at her death to go to his two 
children, the rent to be equally divided between 
the two, & at their deatli to go to their children ; 
hut in case that either one of them should die 
without children, that share to go to the other. 
Both the children of testator survived the wife A 
died without children : — Held : on the death of 
the child who died first the other became absolutely 
entitled to the entire house. — Diiennan v. Andrew 
(1860), 36 L. J. Oh. 1 ; 15 L. T. 259. 

10456. ,] — Testator by his will left the residue 

of his estate “ to be divided equally between ” his 
two sons, A continued : “In the event of either 
of my two sons dying before his brother without 
legitimate issue, then his share shall become the 
property of his surviving brother ” \~Held: the 
words pointed to the death of either of the sons 
without issue at any time, A should not be con- 
fined to the event of the death of either in the 
lifetime of testator. — Duffiix r. Huffier, f 19031 
A. C. 4 91 ; 72 h. J. 1\ (\ 97 ; 89 L. T. 82 ; 19 
T. Jj. II. 600, P. C. 

10457. -.] — A Hindu made a will leaving all 

his property to his two sons A directed that 
“ should either of these two sons die without 
having had (leaving) any male issue, the survivor 
of the two sons is duly to take the whole of the 
property appertaining' to the share of deceased 
son.” On the death of testator, in 1901, he left 
two sons surviving him. One of these sons died 
in 1903 leaving no male issue : — Held : the other 
surviving son was entitled to the whole of the 
estate conveyed by the above clause. — Chttnilal 
Parvatishankar v. Bai 8 AMR ati i (1914), 30 
T. L. R. 407 P. C. 

Annotation Refd. Ward v. Brown, [1916] 2 A. C. 121. 


iv. Accrued Share Settled in Samr Mayincr as 

Original Shares , 

^ 10458. Whether “ survivors ” construed as 
** others. — Bequest of a fund to three grand- 
daughters in equal shares tor their respective lives, 
A afterwards to their respective issue ; A in case 
any of the three should die without issue, her 
share to accrue A survive to the survivors, A the 
accrued shares to be subject to the same con- 
ditions : — Held: (1) the survivorship as to each 
share had reference to the death of each grand- 
daughter, A on the death of the last surviving 
granddaughter without issue, her share fell into 
the residue. 

(2) The construction endeavoured to be put 
upon it was, to read the word “ survivors ” as 
“ others ” or what amounts to nearly the same 
thing, t-o construe the survivorship as having 


reference to the period of the death of testator. 
Not only is that contrary to the general current 
of the authorities on the subject, but it seems to 
mo repugnant to the express meaning of the words 
which testator employed (Romilly, M.R.). — 
Nevill v. Boddam (1860), 28 Beav. 554 ; 29 
K J. Oh. 738 ; 2 L. T. 273 ; 6 Jur. N. S. 573 ; 
8 W. R. 490 : 54 E. R. 479. 

Annotations: — As to (1) Folld. Re Mortimor, Griffiths v. 

Mortimer (1885), 54 L. J. Ch. 414. Generally , Refd. 

Re Roper’s Estate, Morrell v. Gissing (1889), 41 Ch. 1). 

409. 

10459. .] — Testator by his will left a gift 

over to “ surviving daughters ” : — Held : “ sur- 
viving ” must be read as “ other daughters ” upon 
which construction the children of two deceased 
daughters enjoyed the benefit of the shares of all 
the other daughters who died subsequently without 
leaving issue. — O rowther v. Evans (1865), 13 
L. T. 271 ; 11 Jur. N. S. 902. 

1 0460. .] — Testator gave the clear surplus of 

the rents of his real A leasehold estates, upon 
trust after payment of one-fourth to his wife for 
life, A providing for the maintenance A education 
of his children, A for the payment of a debt, to 
be laid out at interest to accumulate till his eldest 
daughter should attain twenty-one, A then a third 
part to be paid to her ; the other two-third parts 
to continue accumulating till his second daughter 
should attain twenty-one, A then a third to be 
paid to her ; the remaining third to be paid to 
his youngest daughter on her attaining twenty-one. 
In ease any one or more of his three daughters 
should die under twenty-one A have no issue, then 
he directed the share or shares of such one or more 
so dying to be paid to his surviving daughters or 
daughter. He directed his trustees, when A as 
each of his daughters should attain twenty-one, 
or maiTy, to convey to each of them one-third 
part of all his real A leasehold property for her 
life, for her sole A separate use, with power for 
such daughter, by her will, to give her third to 
all, or one, or more of her children, as she should 
think proper ; A in default of gift by such will, 
each such part to go to her children equally as 
tenants in common, in fee. In default of issue 
of any one or more of his daughters, testator 
directed the share or shares of such one or more 
dying without issue to be limited so as to go to her 
surviving sisters A to their issue, in like manner 
as their original third parts were directed to be 
conveyed to each of them ; A in case all his three 
daughters should die without issue in the lifetime 
of their mother, then testator gave his real A 
leasehold estates, or the yearly income thereof, to 
his wife for her life, A afterwards over. He also 
directed that, in such conveyances to be made to 
his daughters, all necessary trustees A trusts 
should be inserted therein, for the purpose of pro- 
tecting the entail A succession designed by him 
to bo elTected upon his three daughters, A the issue 
of them: — Held: ujnm the construction of the 
whole will, testator did not intend to exclude 
children of a daughter first dying from participa- 
tion in the share or shares of a daughter or 
daughters afterwards dying under twenty-one 
without issue ; A to carry out the intention the 
word “ surviving ” must bo read “ other.” — 
Hurry v. Morgan (1866), L. R. 3 Eq. 152 ; 36 
L. J. Cli. 105 ; 15 W. R. 87. 

10461. ,] — Testator directed his trustees to 

pay one-seventh part of his residuary estate, after 
conversion, to each of his two sons upon their 
attaining twenty-one, A to pay the income of one 
other seventh part to his daughter E. for her life, 
A after her death to divide the capital thereof 
among such children of E. as should attain twenty- 
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one, & as to the other four-sevenths upon like 
trusts for the benefit of his daughters A., B., C. Sc 
D. <fc their children ; Sc testator directed that in 
case any of his daughters should die without 
leaving issue surviving them, then the shares, as 
well original as accruing, of such daughters should 
be divided among his surviving sons Sc daughters, 
the shares of any daughters to bo held upon the 
trusts therein declared concerning the other shares 
as accretions thereto : — Held : “ surviving ” was 
to be read as equivalent to “ other.” — Jackson v. 
Sparks (1808), 38 L. J. Ch. 75. 

10462. .] — Testator devised real estate in 

trust for his children G., J., E., Sc M., in equal 
shares as tenants in common during their respective 
lives, Sc after their respective deaths in trust for 
such of the children of his children respectively as 
should attain twenty-one, or die under that age 
leaving issue, & his, her, or their heirs Sc assigns, 
if more than one, as tenants in common ; but so 
that the child or children of each of his children 
should take his, her, or their parent’s share only ; 
Sc in case of a failure of such issue of either of his 
children, then in trust for his other surviving 
children or child in like manner in all respects as 
their, his, or her original shares or share were or 
was thereinbefore given. E. died in testator’s 
lifetime, leaving a child ; J. survived testator <fe 
died childless, leaving G. Sc M. Sc E.’s child sur- 
viving : — Held : the words “ other surviving ” 
must be read “ other,” Sc E.’s child took one- 
third of J.’s share. — Re Arnold’s Trusts (1870), 
L. R. 10 Eq. 252 ; 39 L. J. Ch. 875 ; 23 L. T. 337 ; 
18 W. R. 912. 

Annotations : — Reid. Richardson v. Powor ('1805), 19 C. B. 

N. S. 780; Cross v. Maltby (1875), L. It. 20 Eq. 378 ; 

Re Palmer’s Settlement Trusts (1875), L. It. 19 Eq. 320 ; 

Beckwith v. Beckwith (1876), 25 W. It. 6 ; Re Bonn, Bonn 

t\ Bonn (1885). 29 Ch. D. 839; Re Bowman, Re Lay, 

Whytehead »\ Boulton (1889), 41 Ch. D. 525 ; Harrison 

v. Harrison, [1901] 2 Ch. 136. 

10463 . — Testator gave his residuary est ate 

in trust for all his children, equally, & directed 
that the shares of such of his sons as conducted 
themselves well should bo paid to them at twenty- 
five, but that the shares of any who should mis- 
conduct themselves should be held by the trustees 
in trust for such sons for life with remainder to 
their children. He directed the shares of his 
daughters to be settled on them & their issue. In 
case of the death of his daughters or any of his 
sons before attaining twenty-five, or such of them 
as should not have received his or their share or 
respective shares for the reason aforesaid, without 
lawful issue, or having such, Sc they should all 
happen to die, being a son or sons, before he or 
they should have attained twenty-five years, or 
being a daughter or daughters before the age of 
twenty-one or married, then he directed that the 
share or respective shares of him or them so dying 
should go Sc be divided equally between his, 
testator’s, “ surviving children ” in the same 
manner as their original shares. Testator left six 
children, three sons & three daughters ; the shares 
of the sons were paid to them at twenty-five. 
One of the daughters died in 1876, without issue, 
one brother died in her lifetime leaving issue, & 
another without issue. Another brother was alive. 
The two sisters died in her lifetime leaving issue : — 
Held : the word “ surviving ” must bo read 
“ other ” Sc the daughter’s share was divisible into 
five shares amongst the surviving brother, the 
representatives of the two deceased brothers, & 
the issue of the deceased sisters. 

The fact that some of the original shares of the 
children were settled, Sc others not, was not of 


itself sufficient to show that “ surviving ” must 
mean suiviving in person or in issue taking an 
interest under the will. Secus, if the original shares 
of all the children had been settled. — Luckna v. 
Lucena (1877), 7 Ch. D. 255 ; 4.7 L. J. Ch. 203 ; 
37 L. T. 420 ; 20 W. R. 254, 0. A. 

Annotations : — Consd. Re Walker’s Estate, Ckuroh v. Tyaoke 
(1879), 12 Ch. D. 205 ; Re Horner’s Estate, Pomfret v. 
Graham (1881), 19 Ch. D. 186 ; Rc Benn, Benn v. Bonn 
(1885), 29 Ch. D. 839. Apld. Re Bllham, Buchanan v. 
Hill, [1901] 2 Ch. 169. Consd. lie. Friend’s Settlement, 
Colo v. Allcot, [1906] 1 Ch. 47. Held. Re Johnson, Hick- 
man f». Williamson (1884), 53 L. J. Ch. 1116 ; Harrison v. 
narrison, [1901) 2 Ch. 136. 

10464. Whether “ survivors ** construed stir- 
pltally.] — Hurry v. Morgan, No. 10460, ante . 

10465. .] — Testator gave a sum of money in 

sixths, Sc directed his trustees to hold one-sixth in 
trust for each of his six daughters for life, with 
remainder to her children, to be transferred & 
vested at twenty-one or marriage ; Sc he provided 
that in case any of his daughters should die without 
leaving a child, then her share should go in trust 
for his surviving daughters in equal shares if more 
than one, during their respective lives, Sc after 
their decease for their respective children per 
stirpes Sc not per capita , in the same manner as the 
original shares : — Held : on the death of a daughter 
without leaving a child who attained twenty-one or 
married, the children of other daughters who had 
predeceased her took shares in her one-sixth. — 
Waite v. Littlewood (1872), 8 Ch. App, 70 ; 
42 \j. J. Ch. 216 ; 28 L. T. 123 ; 21 W. U. 131, 
L. C. 

Annotations /—Consd. Twtet r. Herbert (1873), 28 L. T. 489. 
Distd. Beckwith v. Beckwith (1876). 46 L. J. Ch. 97 ; 
Lucena v. Lucena (1876), 7 Ch. D. 255. Apld. Wake r. 
Varah (1876), 2 Ch. D. 348. Consd. Re Walker’s Estate, 
Church v. Tyocko (1879). 12 Ch. D. 205 ; Re Benn, Bonn r. 
Benn (1885), 29 Ch. J). 839 ; Inderwick r. Tutohell, 

Tatohell v. Tatchell, Inderwick v. Inderwick, [1901] 2 Ch. 
738. Reid. Cooper v. Macdonald (1873), L. U. 16 Eq. 
258 ; Re Horner’s Estate, Pomfret v. Ornham (1881), 19 
Ch. D. 186 ; Rc Bowman, Re Lav, Whytehead v. Boulton 
(1889), 41 Ch. I). 525 ; Re Bilham, Buchanan v. Hill, 
11901] 2 Ch. 169; Re Friend’s Settlmt., Cole r. Allcot, 
[1900] 1 Ch. 47 ; Powell v. Hellicar, [1919] 1 Ch. 138 ; 
Auger v. Beaudry, [1920] A. C. 1010. 

10466. .] — Re Bowman, Re Lay, Whyte- 

v. Boulton, No. 10440, ante. 

10467. .J — Testator, after making certain 

provisions for his widow Sc children during their 
respective lives out of the income of his estate, 
continued his will as follows ; “In case of the 
death of my son C. leaving children, then one- 
third ... of such annual income to such children 
as hereinafter mentioned Sc upon the death of my 
son C. Sc my daughters E. Sc 8.,” he gave one-third 
part of his property to the children of C. in equal 
shares, & as to the two remaining one-third parts 
respectively to the children of E. Sc S. respectively 
in equal shares. “ Provided nevertheless that in 
case of the death of any of my children without 
leaving lawful issue the snare ... so given . . .to 
his or her issue shall go & be divided by Sc between 
the issue of the survivor or survivors of children 
in the same manner Sc proportions, Sc under the 
same trusts as hereinbefore given & bequeathed 
per stirpes.” Testator died in 1865. E. died in 
1879 leaving issue. The widow died in 1887. C. 
died in 1893 without issue : — Held : “ upon the 
death of my son 0. Sc my daughters E. A S.” must 
be construed to mean upon the death of the 
survivor of them, Sc the corpus was distributable, 
as to one-tbird among the children of E. & as to 
two thirds among the children of S., Sc the word 
“ survivor ” must bo read in its natural sense. — 
Re Rubbins, Gill v . Worrall (1898), 79 L. T. 818, 
C. A. 

10468. .1 — Re Robson, Howdkn v. Robson, 

[1899] W. N. 260. 
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10469. -.] — Testator bequeathed shares of 

personal estate on trust for his three sons for their 
respective lives Sc their children & remoter issue 
bom in their respective lifetimes. He directed 
that, in case any of his sons should have no issue 
who should attain a vested interest in the share of 
their father, that share should be held in trust for 
testator’s surviving sons & their issue in the like 
manner as their original shares. Two sons died 
leaving issue who attained vested interests. The 
third son survived them, Sc died without having 
had a child : — Held : there was an intestacy as to 
his share. — Harrison v. Harrison, [1901] 2 
Ch. 130 ; 70 L. J. Ch. 551 ; 85 L. T. 39 ; 49 
W. R. 613 ; 45 Sol. Jo. 484. 

Annotations : — Retd. Indorwick v. Tatchell, Tatchcll r. 
Tatobell, lnderwiek v. Indorwick, 11901] 2 Ch. 738 ; I^owell 
v. Hellicar, [1919] 1 Ch. 138 ; Auger v. Beaudry, [1920] 
A. C. 1010. 


10470. -.] — Testatrix gave one-third of the 

income of a fund to her daughter M. for life, Sc 
after her death one-third of the capital of the fund 
to all the children of M. whom she might leave 
surviving who should attain twenty-one in equal 
shares, <fc she made similar gifts of the other two- 
thirds to her daughters 0. Sc E. Sc their children ; 
Sc in case of the decease of any of her three 
daughters without leaving lawful issue surviving 
who should attain twenty-one, testatrix gave 
the income of the share of the fund thereby given 
to her daughters so dying to her surviving daughters 
in like manner as the income thereinbefore given 
to them for their respective lives, Sc after their 
decease she gave the capital to the children of her 
surviving daughters who should attain twenty-one 
per stirpes ; Sc there was an ultimate gift over of the 
fund in case of the decease of all the daughters 
without either of them leaving lawful issue who 
should attain twenty-one. 0. died first, leaving 
her surviving two children who attained twenty- 
one, but died in the lifetime of E., the last surviving 
daughter ; M. died next, leaving her surviving two 
children who attained twenty-one Sc were still 
living. E. died last without leaving any issue her 
surviving. Upon the question who became 
entitled to E. s share : — Held : having regard to 
the ultimate gift over, the word “ surviving ” in 
the gift to the children of testatrix’s surviving 
daughters could not be read literally, but it ought 
to be construed, not as “ other,” but as “ surviving 
in stock,” Sc the children of M. were alone entitled 
to participate. — Re Bilham, Buchanan v. Hill, 
[1901] 2 Ch. 169 ; 70 L. J. Ch. 518 ; 84 L. T. 499 ; 
49 W. R. 483 ; 45 Sol. Jo. 537. 

Annotations ; — Reid. Indorwick r. Tatcliell, Tatchell v. 

Tatchell, Indorwick i\ Indorwick, T1901 } 2 Ch. 738 ; lie 

Friend’s Settlement., Cole v. Allcot, [1906] 1 Ch. 47. 


10471. -.] — Testatrix, who died in 1858, gave 

her residuary estate to trustees upon trust for her 
nephew A. Sc her two nieces B. Sc C. for their 
respective lives only, Sc after their respective 
deceases then in trust for their respective children 
who should attain twenty-one or die under that 
age leaving issue, such last-mentioned child or 
children taking per stirpes Sc not per capita , Sc in 
case any or either of her nephew Sc nieces should die 
without leaving a child or children, then the share 
of each of them so dying “ shall from time to time 
go to the survivors or survivor of them & the child 
or children of such survivors or survivor in like 
manner as hereinbefore provided in regard to his, 
her or their original share or shares,” & subject 
to the trusts thereinbefore declared testatrix gave 
her residuary estate unto E., who died in her life- 
time. A. died in 1882 without issue. B. died in 
1900, having had three children who attained 
twenty-one. C. died in 1917, a spinster. On a 


petition by the three children of B, for payment out 
of a fund in ct. representing C.’s original third 
share, Sc the one-sixth share accrued thereto on 
the death of A. ; — Held : on the true construction 
of the will petitioners were entitled to the fund. 

The absence of a gift over of the entire fund on 
the failure of issue of all the tenants for life is not 
of itself conclusive to show that the words “ sur- 
vivors or survivor ” are to be read in their strictly 
literal sense. — Powell v. Hellicar, [1919] 1 Ch. 
138 ; 88 L. J. Ch. 68 ; 120 L. T. 218 ; 63 Sol. Jo. 
116. 

10472. .] — Testator directed his trustees to 

hold the residue of his estate for his three children, 
a son A two daughters, equally among them in 
life rent Sc for their issue in fee. He then directed 
that, if any of his children should die without 
leaving issue, or if such issue should die before 
majority or marriage, the trustees should hold the 
capital of their shares for “ behoof of the survivors ” 
of his said son Sc daughters if more than one, or for 
the survivor if only one, “ in the same way as is 
hereinbefore provided with regard to ” their 
original shares. The testator next directed that, 
if any of his children should predecease him 
leaving issue, such issue should receive the capital 
which would have been liferented by their parent, 
Sc that, if any of his children should predecease him 
leaving no issue, their shares should be divided 
equally among his surviving children Sc the issue 
of predeceasing children per stirpes. Then followed 
a direction that, failing any survivor of his son Sc 
daughters or issue of any of them, his trustees 
should pay over the shares of his son Sc daughters 
to their nearest heirs Sc representatives in mov- 
ables. 

Testator was survived by his three children. 
The son died unmarried, survived by the issue of 
one of his sisters who had predeceased him, Sc by 
the other sister Sc her issue : — Held ; the word 
“ survivors ” was used in the settlement in a 
st-irpital sense, Sc included not only a child sur- 
viving in person, but also one who, figuratively, 
survived in his or her issue ; Sc accordingly, while 
half of the share of the son accreseed to the sur- 
viving daughter Sc her issue, the other half ac- 
cresced to the issue of deceased daughter. — 
Curle’s Trustees v. Millar, [1922] S. C. (H. L.) 
15 ; sub nom. Lamont v. Millar, 152 L. T. Jo. 
417, H. L. 

10473. — — Some only of original shares settled.] 

— Lucena v. Lucena, No. 10403, ante . 

10474. .] — Re Kendiuck, Bourne v. 

Snelson (1901), 46 Sol. Jo. 14. 

v. Gift in Tail. 

10475. “ Survivor 99 construed as “ other.”] — 

Where there is, in a will, a gift to two designated 
devisees, as tenants in common in tail, Sc if either 
should die without issue, then to the “ surviving ” 
devisee, that word must betaken to mean “ other.” 
— Smith v . Osborne (1857), 0 H. L. Cas. 375 ; 30 
L. T. O. S. 57 ; 3 Jur. N. S. 1181 ; 6 W. R. 21 ; 
10 E. R. 1340, H. L. 

Annotations: — Apld. Hurry v. Morgan (1866), L. K. 3 Eq. 

152. Consd. lit Arnold’s Trusts (1870), L, H. 10 Eq. 262 ; 

Waite v. Littlewood (1872), 8 Cb. App. 70 ; Re Johnson, 

Hickman v. Williamson (1884), 63 L. J. Ch. 1116. Apld. 

Askew v. Askew (1888), 57 L. J. Ch. 629. OoQSd. Re 

Bowman, Rc Lay, Whytehead v. Boulton (1889), 41 Ch. D. 

625 ; Powell v. Hellicar, [1919] I Ch. 138. Refd. Re 

Keep’s Will (1863), 32 Bear. 122 ; Ford v. Tynte (1865), 

34 L. J. Ch. 452 ; Brown v. Rainsford (1867), 16 W. R. 198. 

Mentd. Re Harper’s Settlmt., Williams v. Harper, [1919 

1 Ch. 270. 

10476. .] — Rc Corbett’s Trusts, No. 10412, 

ante . 

10477. .] — Testator devised freeholds in 
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Sect. 27. — Survivorship : Sub-sect. 2, E. ( b ) v. ; 
sect, 3.] 

moieties to the use of A. & B. respectively for life, 
with remainder to the use of their respective 
children equally as tenants in common in tail, A 
in default of issue of either A. or B., then to the 
same uses in favour of the “ survivor of them ” 
A her issue as thereinbefore declared concerning 
their original shares ; remainders over. A. died 
leaving a child, who thereupon become tenant in 
tail of A.’s moiety. Subsequently B. died without 
issue : — Held : A.’s child then became tenant in 
tail of B.’s moiety, “ survivor ” being read “ other.” 
— Re How’s Estate (1874), as reported in 43 L. J. 
Ch. 347 ; 29 L. T. 824. 

10478. .] — Testator devised to J. certain 

hereditaments, to E. certain other hereditaments, 
to M. certain other hereditaments, to A. certain 
other hereditaments ; J., E., M. Si A. were 

children of O. M., A the estates given to them were 
in tail general. By a subsequent clause in his 
will testator devised as follows : — “ In case if 
either of all the within named children of O. M. 
shall happen to die leaving no lawful issue, or if 
they leave lawful issue if such issue die leaving 
no lawful issue, in any of such cases the property 
of him, her, or them so dying shall be equally 
transferred to the use A uses of the surviving 
child or children of O. M. that are herein named ” 
in tail general. E. died leaving an only son pltf. 
A. died leaving a daughter, Sc after the deaths of 
E. A A., J. died without having been married. Si 
M. survived E., A., & J. In an action of eject- 
ment against M. : — Held : the word “ surviving ” 
must be read as the word “ other,” Si pltf. was 
entitled to recover from deft, one undivided third 
part of the hereditaments devised to J. — Williams 
v. James (1872), 20 W. R. 1010. 

10479. .] — Testatrix devised her real estate, 

after the death of her daughter, as to one-fourth 
part thereof to the use of T., a son of the daughter, 
for his life ; with remainder to the use of his 
children as tenants in common in tail ; with cross- 
remainders in tail. Testatrix devised the other 
three-fourths of her real estate upon similar 
limitations in favour of the three other children of 
the daughter & their issue. By a codicil she 
directed that, in case any of her grandchildren named 
in her will should die without leaving any child or 
children, then the share or shares of them, him, or 
her so dying in the hereditaments devised by her 
will should go to A devolve on the “ survivor of 
survivors ” of her grandchildren, A the heirs of 
his, her, or their respective bodies. One grand- 
child died a spinster. Then two of the grand- 
children died leaving children. T. was the last 
survivor, Si he died without having had a child : — 
Held; T. could not take his own share as “ sur- 
vivor,” cross-remainders were to be implied be- 
tween the four grandchildren, or else the words 
“ survivor or suvivors ” were to be construed 
“ other or others,” A consequently T.’s share 
devolved, on his death without having had a child, 
upon the two grandchildren, w’ho left children, 
equally as tenants in common in tail. — Askew v. 
Askew (1888), 57 L. J. Ch. 629 ; 58 L. T. 472 ; 30 
W. R. 620. 

Annotation : — Reid. lie Itoper’s Estate, Morrell r. Gissing 
(1889), 41 Ch. D. 409. 


Subject. 3. — Implication op Gift to 

Survivors. 

10480. Gift to several — Whether gift to survivors 
or survivor implied— Effect of gift over on death 


of all.] — Malcolm v. Martin (1790), 3 Bro. C. C. 
50 ; 29 E. R. 402. 

Annotations : — Distd. Taniere v. PearkeR (1825), 2 Sim. Sc St. 
383. Apld. Pearco v. Edmeados (1838), 3 Y. & C. Ex. 
246. Distd. Arrow t’. Mcllish (1847), 1 De G. & Sm. 356 ; 
Doe d. Patrick v. Hoyle (1849), 13 Q. B. 100; Wills t\ 
Wills (1875), L. B. 20 Eq. 342. Refd. Abrey v. Newman 
(1853), 10 Beav. 431 ; Penny v. Allen (1857), 3 Jnr. N. S. 
273. Mentd. Bourke v. Ricketts (1804), 10 Ves. 330. 

10481. .] — Testator gave a 

residue to trustees to pay the interest to four 
persons for life, A after decease of the survivor, 
then to divide the principal among their children ; 
two died ; the interest shall be paid to the other 
two. — A rmstrong v. Eldridge (1791), 3 Bro. 
O. 0. 215 ; 29 E. It. 497, L. C. 

Annotations : — Distd. Garland v. Thomas (1804), 1 Bos. Sc 
P. N. R. 82. Gonsd. Alt v. Gregory (1850), 8 De G. M. & G. 
221. Apld. GTanswiek v. Pearson, Pearson v. Cranswick 
(1862), 31 Beav. 621. Consd. Wood v. Draycott (1863), 2 
New Rep. 55. Distd. Bryan v. Twigg (1807), 3 Ch. App. 
1 83. Apld. Re Richerson, Seales v. Heyhoe (No. 2), 
[1893] 3 Ch. 146 ; Re Telfair, Garrioch v. Barclay (1902), 
80 L. T. 406 : He Tate, Wililainson v. Gilpin, [1914J 
2 Ch. 182. Consd. Re Browne’s Will Trusts, Landon v. 
Brown, [1915] 1 Ch. 690 ; Re Stanley’s Settlmt., Maddoeka 
v. Andrews, [1916] 2 Ch. 50. Refd. Knight v. Gould 
(1833), 2 My. & K. 295 ; Baxter v. Losh (1851), 14 Beav. 
612 ; Penny v. Allen (1857), 3 Jur. N. S. 273. 

10482. .]— Devise to the three 

sisters of testator for Si during their joint natural 
lives, A the natural life of the survivor, to take as 
tenants in common A not as joint tenants : 
remainder fro trustees during the respective lives 
of the sisters Si the life of the survivor, to preserve 
contingent remainders ; A from & after their 
respective deceases A the decease of the survivor 
remainder over : — Held : the sisters either took 
the estate as joint tenants fro be regulated in its 
enjoyment as a tenancy in common ; or as 
tenants in common with benefit of survivorship. — 
Doe d. Bor well v. Abey ( 1 SI 3), 1 M. Si 8. 428 ; 
105 E. R. 100. 

Annotations : —Apld. Wollonr. Androwes (1824), 2 Bing. 126. 
Apprvd. Taaffo v. Conmce (1862), 10 H. L. Cas. 64. 

10483. .] — Devise to husband A 

wife, A to the survivor for life ; then to their 
daughter A other children ; A, in case they leave 
no children, then to their heirs A assigns for ever. 
The wife having died in the lifet ime of her husband, 
A afterwards the daughter, their only child, in 
her father’s lifetime, the heir-at-law of testator 
was not entitled fro take on the decease of the 
father ; the remainder in fee becoming vested in 
the latter, as the survivor of the husband A wife, 
leaving no children. — Doe d. Nesmyth v. Knowls 
(1830), 1 B. A Ad. 324 ; 9 L. J. O. S. K. B. 78 ; 
109 E. R. 807. 

10484. Testatrix gave £50 

long annuities to her sister M. A her sister’s hus- 
band for their joint lives, A after their decease to 
her nephew. The husband, having survived the 
sister, was held to be entitled to the long annuities. 
— Townley v. Bolton (1832), 1 My. A K. 148 ; 
2 1,. .1. Oh. 25 ; 39 E. R. 037. 

Annotation : — Apld. 8 won v. Holmes (1854), 19 Be a v. 471. 

10485. .] — (1) Bequest of a 

moiety of a residue to A. for life, if she shall attain 
twenty-four, or marry under twenty -four with 
consent, remainder to her children. Similar 
bequest of the other moiety in favour of B. A her 
children ; A in case either of them shall die under 
twenty-four, A without having been married with 
consent, the survivor attaining twenty-four or 
marrying with consent to take the other’s moiety 
for life, remainder to her children. But if both A. 
A B. shall die under twenty-four, A"withoufr having 
been married with consent, A shall die without 
issue, the whole estate to go to testator’s three 
sisters ; — Held : in the event that had happened 
of A. attaining twenty -four, A dying unmarried, 
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there was no disposal by the will of the first 
moiety. 

(2) The doctrine of implication, which has 
sometimes been inaccurately said to rest upon the 
furtherance of the general intent, in truth stands 
mainly upon the necessary construction of the 
particular provisions in the instrument ; although 
where other provisions are contrary to the implica- 
tion, they of course exclude it, & so far the general 
intent may be said to be let into the consideration 
of the question. It would be more strictly correct, 
therefore, to say, that the law raises estates by 
implication, where the words most literally taken 
would not express, or would not sufficiently 
express, the plain meaning of the writer ; A where, 
in order to bring out that meaning, something 
must be understood beyond or even different from 
what is set down ; but that no such adjustment or 
correction of the literal meaning can be permitted, 
where it is contrary to the plain meaning of other 
parts of the instrument (Loud Brougham, 0.). — 
Losh v. Townley (1834), Coop. temp. Brough. 
372 ; 47 E. It. 133, L. C. 

10486. .] — Testator gave the 

dividends of stock to his brother A three sisters, 
A after the decease of either of them, leaving 
any children, the share of him or them so dying to 
such children, for their lives, with benefit of 
survivorship ; A in case either of his brother A 
sisters should die without leaving such issue, then 
the survivor or survivors to take the dividends ; 
A after the decease of the survivor of tlio children 
of his brother A sisters he directed the stock, 
moneys A all interest then due to be distributed 
according to Statute of Distributions : — Held : 
the brother, who survived his three sisters, two of 
them died without issue, was entitled to a life 
interest in three-fourths of the capital, A the 
capital was undisposed of, & belonged to the 
next of kin of testator, living at his death. — 
Cooke r. Bowler (1836), 2 Keen, 54 ; 5 L. J. Ch. 
250 ; 48 E. It. 548. 

Annotation,:- Distd. Woalo v. OLlive (No. 2) (1863), 32 

Beav. 421. 

10487. .j -Test ator after appoint- 

ing trustees, A devising specific portions of his real 
A personal estate, A directing that his real estate 
should be converted into personalty, directed that 
the trustees should stand possessed thereof, upon 
trust to pay the produce thereof unto his daughter 

A. , for life, & after her decease to pay the interest, 
dividends, A produce of the residue of his said 
estate, unto A between his grandchildren, B. A 0., 
children of his daughter A., during their respective 
lives, in equal shares ; A after the decease of B. 
A C., upon further trust, to pay, assign, or transfer 
such interest, etc., of the residue, etc., unto A 
between all A every the child A children, if more 
than one, of B. A C., in equal shares, A if but one, 
then to such only child, his or her exors., adminis- 
trators, <fc assigns ; A if there should be no child 
or children of B. A C., living at the time of the 
death of C., then upon trust to pay, assign, or 
transfer the same A every part thereof, unto, A 
equally between all A every testator’s legal 
personal representatives. B. died, leaving several 
children A C., her surviving ; C. had also children : 
— Held : C. took, during his life, the whole of the 
produce of the trust fund ; A at his death, the 
principal was distributable among the children of 

B. A C., who should survive C. — Pearce r. 
Edmeades (1838), 3 Y. A C. Ex. 246 ; 8 L. J. 
Ex. Eq, 61 ; 3 Jur. 245 ; 160 E. R. 693 ; subse- 
quent proceedings (1854), 2 W. R. 672. 

Annotations : — Distd. Vanderplauk v. King (1843), 3 Hare, 1 ; 

Arrow v. Mellteh (1847), 1 De G. & «"•- SM : Doe d. 

Patrick v. Royle (1849), 13 Q. B. 100. 


Edmeades (1854), 2 W. R. 67 2. Apld. Wood v. Draycott 

(1863), 2 New Hep. 55. Consd. Cooper v . Macdonald 

(1873), L. R. 16 Eq. 258. Apld. lie lilcherson, Scales v. 

Heyhoo (No. 2), [1893] 3 Ch. 146 ; lie BuUer, Buller v. 

Gibenio (1890), 74 L. T. 406 ; He Telfair, Garrioch r. 

Barclay (1902), 86 L. T. 496 ; He Tate, Williamson v . 

Gilpin, [1914] 2 Ch. 182. Distd. Re Firth, Loveridgo v. 

Firth, [1914 J 2 Ch. 386. Consd. He Browne’s Will Trusts ; 

Landon v. Brown, 11915] 1 Ch. 090 ; He Stanley’s Settlmt., 

Haddocks v. Andrews, 11916] 2 Ch. 50. Reid. Baxter v. 

Losh (1851), 14 Beav. 612 ; Abrey v. Newman (1853), ,1b 

Beav. 431 ; Alt v. Gregory (1856), 8 I)o G. M. & G. 221 : 

Wills v. Wills (1875), L. R. 20 Eq. 342. 

10488. -.] — Devise to trustees “ to 

the use A behoof of my son A daughter A their 
respective assigns, for A during the term of their, 
respective natural lives, equally to be divided 
between them, share A share alike ” : remainder 
to the trustees to preserve contingent remainders ; 
“ but nevertheless to permit A sutler my son A 
daughter respectively, A their respective assigns 
to receive A take the rents,” etc., “ to their use 
during their natural lives ; A, from A after the 
decease of my son A daughter, or either of them, 
to the use A behoof of all A every the children 
of my son A daughter respectively, both male A 
female, A their several & respective heirs A assigns, 
to be equally divided among them, share A share 
alike, as tenants in common A not as joint tenants ; 
&, if there shall be only one such child of my son 
A daughter, to the use A behoof of such child, his 
or her heirs A assigns for ever ; A, for default of 
such issue of my son A daughter, then I give A 
devise the premises ” to the use of T. in fee. The 
son A daughter, who had each several children, 
survived testator : — Held, .* on the death of the son, 
liia moiety did not pass to his sister, who survived 
him, for her life, with a view to a deferred dis- 
tribution, after her death, among the children of 
the two families per capita , but his moiety passed 
at once to his children. — D oe d. Patrick r. 
Boyle (1849), 13 Q, B. 100 ; 18 L. J. Q. B. 145 ; 
12 L. T. O. S. 493 ; 13 Jur. 745 ; 116 E. R. 1201. 

10489. .] — Bequest of personal 

estate after the death of the tenant for life, in trust 
to pay equally between A. A B. But if “ neither ” 
should be then living, to C 1 . A. died in the 
lifetime of testatrix. B. survived the tenant for 
life, A claimed the whole, either as surviving joint- 
tenant or under a gift to her by implication. 
The ct. rejected such claim, A held that the 
moiety intended for A. had lapsed, A belonged to 
the next of kin of testatrix.— B axter v. Losh 
( 1851), 14 Beav. 012 ; 21 L. J. Ch. 55 ; 18 L. T. 

O. S. 181 ; 51 E. B. 420. 

10490. .] — Under a gift to one for 

life, with remainder “ to my grandchildren ” 

Held : the bequest was not limited to grandchildren 

to whom legacies had previously been given 
nominatim, but all the grandchildren who came 
into esse prior to the period of distribution vv ere 
entitled. — M offatt v. Burnie (1853), 18 Beav. 
211 ; 23 L. J. Ch. 591 ; 22 L. T. O. S. 218 ; 18 
Jur. 32 ; 2 W. B. 83 ; 52 E. B. S3. 

10491. — — .] — Testator gave an 

annuity to A. for life, A the income of the residue 
to B. A C. “ during their lives, as tenants m 
common.” The gift over to their respective 
children was only after the deaths of A., B. A L,., 
A though there was a provison for intermediate 
maintenance, it was only on a contigent event 
which never happened. B. died : — Held: L. 
was not, by implication or otherwise, entitled to 
more than half of the income for life. — Re 
Drakelky’s Estate (1854), 19 Beav. 395 ; 23 
\j T. O. S. 292 ; 2 W. R. 613 ; 52 E. B. 403. 

10492. .] — Testator having three 

species of property, viz. his own property, property 
derived from his wife, A a reversion m £10,000 
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Sect. 27. — Survivorship : Sub-sect. 3. Sect. 28 : 
Sub-sect. 1. ] 

Consols, bequeathed his own property to his two 
sisters with benefit of survivorship, his wife’s 
property to his cousin Margaret, Ac he proceeded 
thus : “In case of the death of the above three 
females, the interest to be divided amongst my 
cousins (naming four) for their lives,” & the 
property, including the £10,000 trust money, 
“ to devolve ” to the children of “ three ” of those 
cousins (naming them) in equal proportions : — 
Held: (1) Margaret was not, by implication or 
otherwise, entitled to more than the wife’s pro- 
erty ; (2) there was no intestacy between the 
eath of the surviving sister Ac that of Margaret, 
but the different portions of the property went 
over, from time to time, as they were liberated by 
the respective deaths of the tenants for life thereof 
respectively ; (3 ) the four cousins took life interests 
in the trust fund, as tenants in common, & on the 
deaths of each their shares, then set free, went 
over to the children of the three cousins per capita 
& not per stirpes. — Swan v. Holmes (1854), 19 
Beav. 471 ; 52 E. K. 433. 

Annotation : — As to (3) Apld. Sarcl v. Sarel (1856), 23 Beav. 

87. 

10493. .] — Testator gives an 

annuity of £200 to S. for life, & at her death £100 
of the same to be continued to such of her daughters 
as remained single during their lives ; at the 
termination of which the same should revert to his 
children, their exors., administrators, Ac assigns. 
The annuity is paid to S., & on her death £100 
continued to her three unmarried daughters. One 
dies ; & on the question whether the annuity of 
£100 survived : — Held : it did. — Smyth v. Smyth 
(1855), 3 W. K. 189. 

10494. .] — Testator by his will 

gave the dividends of specific sums of stock of 
different amounts to his sons Ac daughters by name 
respectively for their respective lives, Ac on the 
death of any son or daughter he gave the capital 
sum of which he had given the dividends to such 
son or daughter, to his or her children at twenty- 
one, & if no such child attained twenty-one, the 
capital sum was to fall into the residue, the interest 
of which he bequeathed to his widow for life, Ac 
after her death to the sons Ac daughters “ during 
their several Ac respective lives, to be divided 
between them,” in proportion to the specific sums 
of stock of which the dividends were bequeathed 
to them respectively. After “ the decease ” 
of testator’s “ children,” the capital of the residue 
was to be divided among the children’s children at 
twenty-one, At if any grandchild died under twenty- 
one its share was to be divided among the sur- 
vivors at twenty-one or their issue, Ac after the 
death of the widow Ao all testator’s “ children At 
grandchildren without issue as aforesaid,” over. 
By codicils, testator revoked the bequests to two 
of his sons Ac a daughter, Ac gave them for their 
lives the dividends of smaller specific sums of 
stock than those so given by the will : — Held : 
under the will, the income of the residue was 
divisible among the children, Ac the survivors At 
survivor of them, till the death of the last sur- 
vivor. — Alt v . Gregory (1850), 8 De G. M. Ac G. 
221 ; 2 Jur. N. S. 577 ; 4 W. R. 430 ; 44 E. K. 
375, L. JJ. 

Annotations : — Consd. Begley v. Cook (1856), 3 Drew. 662. 
Distil. Archer v. Legg (1862), 31 Beav. 187. Mentd. IU 
Whitehome, Whitohorue v. Best, 11906) 2 Ch. 121 ; lie 
McEacharn, Gambles v . McEacham (1911), 55 Sol. Jo. 
204. 

10495. Gift of a legacy upon 

trust to pay the income to wife for life, As after her 
death to pay the interest to testator’s three sons 


“ for their natural lives, in equal shares,” Ac after 
their decease he gave one-third of the fund to the 
children of each of them in equal shares Ac pro- 
portions, to be paid when At as they should respec- 
tively attain the age of twenty -one years, Ac directed 
that the interest be paid to the children until they 
should attain twenty-one ; At he gave the residue 
to the same three sons : — Held : the life interest 
was, notwithstanding the words in equal shares, a 
joint tenancy : Ac one of the three sons having 
survived, took the whole income ; At on the death 
of the survivor, the capital was divisible among 
the children of the sons in three shares, per stirpes , 
Ac not per capita. — Begley v. Cook (I860), 3 
Drew. 602 ; 28 L. T. O. S. 138 ; 5W.R, 06 ; 01 
E. R. 1050. 

Annotations : — Consd. Wood v. Draycott (1863), 2 New Rep. 
55. Reid. Re Hutchinson's Trusts (1882), 21 Ch. D. 811. 

10496. .] — Bequest of a moiety of 

a residue to A. for life, Ac of the other moiety to B. 
for life, “ Ac from Ac immediately after the decease 
of A. Ac B.” to stand possessed “ of all my personal 
estate,” in trust for eight grandchildren. A. died, 
Ac B. was living : — Held : the moiety enjoyed by 
A. became immediately divisible amongst the 
grandchildren. — Sarel v. Sarel (1856), 23 Beav. 
87 ; 53 E. R. 34. 

Annotation : — Apld. Brown v. Jarvis (1860), 2 De G. F. & J. 
168. 

10497. .] — Bequest of the income 

of the residue equally amongst three daughters, 
A., B. Ac C., “ during the term of their natural 
lives As the lives of the survivors Ac survivor of 
them during their Ac her natural life,” with a gift 
over “ after the decease of the survivor of them.” 
A., died : — Held : B. Ac C. were entitled to the 
whole income, Ac on the death of either of these 
two the survivor would be entitled for her life to 
the wholo income. — Cranswick v. Pearson, 
Pearson v. Cranswick (1862), 31 Beav. 024 ; 
9 L. T. 215 ; 9 Jur. N. S. 397 ; 11 W. R. 229 ; 

54 E. R. 1281 ; affd. (1803), 9 L. T. 275, L. JJ. 
Annotation : — Consd. Bryan t\ Twigg (1867), 3 Ch. App. 183. 

10498. .] — A gift of income to 

persons by name, though accompanied by words of 
severance, followed by a gift over after the death 
of the same persons, naming them, is a clear evi- 
dence of intention that the subject of the gift 
should pass as a whole. Where it is impossible 
to ascertain the donees nominatim , the same rule 
holds as a gift to persons as a class. Therefore, 
in construing such a gift, the ct. will prefer to 
imply a clause of accruer, rather than to hold it 
as in joint tenancy, the latter being liable to 
severance, Ac therefore less proper to carry out the 
intention. — W ood v. Draycott (1803), 2 New Rep. 

55 ; sub nom. Draycott v. Wood, 8 L. T. 304. 

Annotation : — Reid. Re Hudson, Hudson v. Hudson (1882), 
20 Ch. D. 406. 

10499. .] — Testator declared a 

trust of the income of his residuary estate for the 
separate use of G., one of three married daughters 
during the joint lives of herself Ac his sons-in-law I. 

Ac F., the husbands of the other two ; Ac after the 
death of I. Ac F., or cither of them, he directed that 
their or his widows or widow should participate 
equally with G. in the income, so that the same 
should be enjoyed by his daughters, & the sur- 
vivors Ac survivor of them during their or her 
lives or life, for their separate use ; Ac upon the 
death of the last survivor, he gave “ the principal 
or capital ” of the stocks, funds At securities equally 
between his grandchildren then living who should 
attain twenty-one. G. died, leaving her sisters 
Ac their husbands her surviving ; — Held : the 
income until both daughters, or one of their hus- 
bands, should die, was not disposed of by implica- 
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tion or otherwise, but went to the next of kin. — 
ISAACSON t). Van Goor (1872), 42 L. J. Oh. 193 : 
27 L. T. 762 ; 21 W. R. 166. 

r> — 0 — Testator gave to Mrs. 

it. <E M. F. each a moiety of the interest ” of 
‘L°Y. a1 ?, m veste d moneys, & also gave to Mrs. It. 
« M. I . “ each a moiety of the rents ” of his free- 
hold estate, “ & at the death of the last sur- 
vivor ” of them, directed the investments & 
property to be sold, & the proceeds to be equally 
divided between his surviving nephews & nieces : — 
Held : on the death of M. P. there was an intestacy 
as to one moiety of the interest & rents during the 
life of Mrs. R. — Round v. Pickett (1878), 47 
L. J. Ch. 031 ; 26 W. R. 493. 

10501. .] — Re Richerson, 

Scales v. Heyhoe (No. 2), [18931 3 Ch. 140 ; 02 
L. J. Ch. 708 ; 41 W. R. 583. 

•— Apld. 2?« Tate, Williamson v. Gilpin, [1914] 
2 Ch. 182. Consd. Re Stanley’s Settlmt., Maddock v. 
Andrews, [1916] 2 Ch. 50. 

10502. -.] — Testatrix bequeathed 

“ all my money, except the sum of £400 invested in 
the Belgravian Dairy co. to ” A. & B. She gave “the 
interest of the money invested in the Belgravian 
Dairy co.” to C., D. & E. in equal sums for life, 
& on their deaths I will that the whole sum 
invested as above be used for the purpose of erect- 
ing an east window in St. Martin’s Church, 
Epsom.” Testatrix died on Mar. 5, 1895, having 
survived the above-mentioned legatee C., who died 
on Dec. 20, 1801, after the date of the will. 
Testatrix’s estate, at the time of her death, con- 
sisted of cash, 500 shares of £1 each in the Dairy 
co. aforesaid, the value whereof was at that time 
about 30s. per share, stocks, & shares in other cos., 
&. also a one-fourth share in certain railway stock 
in reversion to which she was contingently entitled 
on the death of the tenant for life without children : 

Held : the whole of the income arising from 
this bequest was payable to D. & E. in equal shares 
during their joint lives, & to the survivor of them 
for her life . — Re Duller, Duller v. Giberne 
(1890), 74 L. T. 400. 

Annotations Mertd. Re Skillon, Charles r. Charles, 1191GJ 
1 Ch. 518 ; Re Woolley, Cathcart v. Eyskeus, [1918] 1 Ch. 

; fte, Taylor, Taylor v. Tweedie, [1923] 1 Ch. 99 ; In 
the Goods of Gates, [1928] P. 128. 

10503. .] — By his will testator 

gave the income of his residuary estate to E. & A. 
“ in equal parts, that is to say, that they shall each 
receive the half amount of the interest during their 
natural lives.” After “ their deaths ” the income 
was given over to other persons : — Held : on the 
death of E., A. took by implication the income of 
the whole fund during her life . — Re Telfair, 
Garriocu v. Barclay (1902), 80 L. T. 490. 

10504. .] — r c Hobson, Bar wick 

v « Holt, No, 10426, ante, 

10605. # ] — Testator gave certain 

real estate on trust to pay the income arising there- 
from to his children in equal shares during their 
lives, or to their issue in case any of them should 
die before the others of them, & from & after the 
decease of all his children on trust for sale & division 
of the proceeds between his grandchildren in equal 
shares per stirpes. He left three children, one of 
whom, F. had died without issue, & another E., 
bad died leaving one daughter: — Held: cross- 
remainders must be implied between the children 


on the principle of Armstrong v, Eldridge, No. 10481, 
ante, & Pearce v. Edmeades , No. 10487, ante , the 
provision substituting issue for a deceased parent 
not affecting the application of the principle ; 
& the one-third share of the income to which F. 
had been entitled was therefore divisible, during 
the life of the surviving child of testator, equally 
between that child & the daughter of B. — Re 
Tate, Williamson v. Gilpin, [1914] 2 Ch. 182 ; 
83 L. J. Ch. 593 ; 109 L. T. 021 ; 58 Sol. Jo. 119. 

10506. . ] — Testator gave his trust 

estate to trustees “ upon trust to pay the income 
thereof to each of such of my said six nieces as 
shall be living ... at the time of ” the death of 
“ the survivor of my wife & son, for & during the 
respective lives of my nieces, &, from & after the 
decease of my six nieces, to stand possessed of my 
trust estate & the income thereof,” upon trust 
for such children of testator’s son as should be 
living at the son’s death. Three only of the six 
nieces survived testator’s widow & son, & these 
three were all living. The son left one child him 
surviving : — Held : as each niece died, her share 
of the income did not belong to her legal personal 
representative until the death of the last surviving 
niece, & did not go over to the surviving nieces 
or niece, & there was not an intestacy as to such 
share of income until the death of the last sur- 
viving niece ; but as each niece died, her share 
of income went immediately to the remainderman, 
the son’s child . — Re Browne’s Will Trusts. 
Landon v . Brown, [1915] 1 Ch. 090 ; 84 L. J. Oh. 
023 ; 113 L. T. 39. 


Sect, 28. — ACCRUER CLAUSES. 

Sub-sect. 1. — In General. 

10507. General rule — Accruing share does not 

pass.] — What goes over on one child’s death shall 
not go over again a second time. — Woodward v. 
Glasbrook (1700), 2 Vera. 388 ; 23 E. R. 849. 

Annotations : — Reid. Ihidgro v. Barker (1735), Cas. temp. 
Talk. 124; Grey r. Pearson (1857), G H. L. Cas. 61. Mentd. 
Paris r. Miller (1816), 5 M. & 8. 408. 

10508. — — .] — A. bequeaths to his grand- 

children, B., 0. & D. £1,000 apiece, & the interest 
thereof to their use ; & if any dies, to the survivors 
or survivor share & share alike ; the interest to be 
paid to their father to bo improved to their use ; 

B. dies an infant, then C. dies ; the share which 

C. took by tho death of B. shall not survive to D. 
but go to E. the father ; who administered to C. 
The interest A principal are to receive the same 
construction. — Rudge v. Barker (1735), Cas. 
temp. Talb. 124 ; 25 E. R. 608. 

Annotation ; — Held. Worlidge v. Churchill (1792), 3 Bro. C. C. 
4G5. 

10509. .] — Barker v. Lea, No. 10522, 

post . 

10510. .J — Crowder v. Stone, No. 

10402, ante . 

10511. -Bright v. Rowe, No. 10301, 

ante . 

10512. — — .j — Testator gave £800 to the 

four children of II. R. to be divided into equal 
shares, & paid to them at twenty-one, & the 
interest of their shares to be paid to their parents 
in the meantime : & in case of either of the legatees 
dying under twenty-one, then his, her or their 


PART XVI. SECT. 28, SUB-SECT. 1. 

10607!. General rule — Accruing share 
does not pass. ] — In construing wills, 
notwithstanding that tho doctrine 
has been disapproved of, it must now 
ho taken as an established rule that 
clauses disposing of the shares of 


persons dying before a given period do 
not, without a clear & distinct indica- 
tion of intention, extend to shares 
aooruing under such clauses. — S utton 
v. Sutton (1892), 30 L. It. Ir. 251. — IR. 

10507 ii. .l-M'NBH v. 

Donald*© Trustees (1879), 7 It. (Ct. 


of Seas.) 96 ; 17 Sc. L. It. 25.— SCOT. 

10507 ill. .] — Henderson t». 

Henderson (1890), 17 R. (Ct. of Sees.) 
293 ; 27 So. L. It. 247 — SCOT. 

10507 iv. — — ] — Campbell's 

Trustee v. Dick, [19151 S. C. 100. — 
SCOT. 
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Sect . 28. — Accruer clauses : Sub-sects, 1 tfc 2.] 

shares were to be equally divided amongst the 
survivors. Two of the children died under twenty- 
one in testator’s lifetime : — Held : the two sur- 
vivors were entitled to the original share only of 
the child who died last. — R ickett v . Guilijemard 
(1841), 12 Sim. 88 ; 5 Jur. 818 ; 59 E. R. 1004. 

10513. .] — Douglas v. Andrews, No. 

10520, post . 

10514. .J — Maddisonu. Chapman, No. 

10385, ante. 

Incidents of related gifts — Whether incidents 
attach to gifts under accruer clauses.] — See Sect. 
29, sub-sect. 5, post. 


Sub-sect. 2. — When Accruing Share 

Passes. 

10515. General rule — Necessity for express words.] 

—A survived share shall not survive again, with- 
out express words. — Re Scaife, Ex p . West 
(1784), 1 Pro. C. C. 575 ; 1 P. Wms. 275, n. ; 28 
E. R. 1300. 

Annotations : —Reid. Worlidge t\ Churchill (1792), 3 Pro. 

O. C. 4G5 ; Crowder v. Stone (1829), 7 L. J. O. S. Ch. 93. 

10516. Use of words of plurality — “His, her or 
their shares.”] — Pain v. Benson, No. 10300, ante. 

10517. “ Part or share, parts or shares. ”J — 

Westenra v. Gregory (1845), 5 L. T. O. S. 341. 

10518. “Share or shares.”]— Testator, by 

his will, directed as to his general residue, to pay 
<te divide same with the accumulations from the 
time of the decease of his mother, who had a life- 
interest therein, between <fc amongst a brother & 
four sisters, naming them “ & he did further will & 
direct that in case his said brother, or any of his 
said sisters, should depart this life before his or 
her share or shares of such residue should become 
payable, without leaving lawful issue him or her 
surviving, that then & in such case the share 
or shares of him or her so dying should be paid to 
the survivors or survivor in equal shares,” with 
directions for maintenance, education, etc., of 
infant children of his said brother & sisters so 
dying : — Held : the original & accruing shares of 
any of the legatees so dying without issue w r ent to 
the survivors in equal shares ; the children of 
either of the said legatees took vested interests 
in the parent’s share or shares on the death of 
such parent. — Spilsbury v. Kent (1801), 5 L. T. 
343. 

10519. — — .] — Wilmot v. Flewitt, No. 

10370, ante. 

10520. “Legacy or legacies.”] — Re 

Ohaston, Chaston V. Seago, No. 10203, ante. 

10521. Property treated as aggregate mass.] — 
Testator leaves a residue in trust for four, with 
survivorship. Two die, the survived shares shall 
survive as well as the original shares. — Worlidge 
v. Churchill (1792), 3 Bro. C. C. 405 ; Cas. temp. 
Talb. 295 ; 29 E. R. 040. 

Annotations:— Consd. Dutton r. Crowd v (]K63), 33 Beav. 

272. Refd. Re Henriques’ Trusts, 1187.0) W. N. 187. 

10522. .] — Testator bequeaths the residue of 

his property to his nephews & nieces on their 
respectively attaining twenty-five, with a direction 
that his trustees shall, in the meantime, apply the 
profits to their maintenance ; but in ease of the 
death of any of them unmarried & without issue, 
he gives the shares of those so dying unto the sur- 


vivors equally, to be paid at the same time with 
their original shares ; first a nephew & then a 
niece die, under twenty-five, unmarried & without 
issue ; the whole residue is divisible among the 
survivors who attain the specified age, & the niece 
does not, upon the death of the nephew, acquire, 
under the clause of survivorship, a vested interest 
in her proportional part of his share. 

Wliere distinct legacies are given with survivor- 
ship, the general rule is, that the clause of survivor- 
ship, unless extended by particular words, attaches 
only to the original shares & does not affect the 
accruing shares, which therefore become vested in 
the individuals Who are the survivors for the time 
being. That rule is recognised by Lord Hard- 
wicke, in Rain v. Rcnson y No. 10300, ante ; & 
subsequent cases, though they have introduced 
exceptions, have not broken in upon it. The 
principal exception is, where the disposition is, not 
of separate legacies, but of one aggregate fund, 
which testator meant should remain an aggregate 
fund, & should not be broken into fragments, 
if some of the persons, to whom interests in it 
were given, happened to die (Plumer, M.R.).— 
Barker v. Lea (1823), Turn. & R. 413 ; 37 E. R. 
1100. 

Annotation: — Consd. Re Allan, Dow v. Cassaigno, [1903] 

1 Ch. 27 G. 

10523. .] — Test ator gave his real & personal 

estate upon trust, after payment of his debts 
& funeral & testamentary expenses, & the costs & 
charges attending the execution of liis will, to pay 
out of the annual produce certain annuities to his 
three children, for their respective lives, requesting 
that the surplus of the annual income might bo 
applied in accumulation of the capital of his pro- 
perty for the benefit of his grandchildren ; & that 
at the death of the survivor of his children the 
trustees should convert all his property into money, 
& divide the same, after deducting the expenses of 
performing his will, among all his grandchildren 
living at his decease ; & in case any of his said 
grandchildren should die before their shares should 
become payable by virtue of bis will, leaving issue, 
such issue to be entitled to the share which their 

E arent would have been entitled to if then living ; 

ut in case of the death of any of his said grand- 
children without leaving issue, & before becoming 
entitled to receive their respective shares, testator 
then gave the shares of such deceased grandchildren 
equaUy among his surviving grandchildren, to be 
aid at the same time & in the same manner as 
efore mentioned touching the original shares of 
his grandchildren. Testator left his three children, 
& also ten grandchildren, surviving him. A 
suit was afterwards instituted for the administra- 
tion of the estate, in which the annual income was 
paid into ct., & accumulated during the lives of the 
annuitants. At the death of the last-surviving 
annuitant, which took place about thirty years 
after his death, only five of the grandchildren were 
living ; but two of those who were dead had issue 
living, & the remaining three were dead without 
issue : — Held : the issue of the two deceased grand- 
children were entitled, not only to the original 
shares of their respective parents, but also to the 
interests which such parents, if living, would have 
taken in the shares of those grandchildren who were 
dead without issue. — Eyre v. Marsden (1839), 4 
My. & Cr. 231 ; 3 Jur. 450 ; 41 E. R. 91, L. C. 

Annotations : — Apld. Goodman v. Goodman (1847), 1 Do G. 
& 8m. 695. Difltd. Re Corbett’s Trusts (1860), John. 591 . 


PART XVI. SECT. 28, SUB-SECT. 2. 

10518 i. V ae of words of plurality — 
“ Share or shares. * ’ ] — W here a testator 
lias used words indicating that he 
contemplated a plurality of shares In 


one person, they will bo read as apply- 
ing to accrued shares, otherwise they 
would stand without meaning. — 
Clifton v. Crawford (1900), 27 A. R. 
315, 319.— CAN. 


10621 i. Property treated as aggregate 
muse .) — Bartholomew 'h Trustees v. 
Bartholomew (1904), 6 F. (Ct. of Sees.) 
322: 41 Sc. L. ft. 259 ; 11 Q. L. T. 608. 
—SCOT. 
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wick v. Inderwick, [1901] 2 Ch. 738. Mentd. Ellis v. 
Maagjrcll (1841), 3 feeav. 587 : Elborne v. Goode (1844), 
4> 4 81 ^- 186 5 Christian t>. Foster (1840), 2 Ph. 161 
Barrett v. Buck (1848J, 11 L. T. O. S. 362 ; Nettleton v. 

?v en 2°5l < 1849 )> 3 De G. & Sm. 306 ; Smith u. Palmer 
U a ^ 7 Hare, 225 ; Bourno v. Buokton (1851), 2 Sim. 
f* 8 - 91 J Barrington v. Liddell (1852), 2 De G. M. & G. 
? 89 i ?• Maggs (1852),9 Hare, 605 ; Middleton v. 

8d3 * & C. 61 : Burt v. Sturt (1853), 10 Hare, 
41 5, ; Edwards v ' Tuck 0853), 3 De G. M. & G. 40 ; Hughes 
w. Perrins (1853), 1 Kq. Pep. 385 ; Tench v. Cheese (1855), 
SL r 55° L Plokford v. Brown, Brown v. Brown (1856), 
?$ n Lt i’/S* 702 ; i?e Clulow'a Trust (1859), 1 John. & H. 
639 ; OddietJ. Brown (1859), 4 De O. & J. 179 ; Jauncey 

r* ^•' ( ^k (1 I5o 1) » * g J?* 308 ; Watt v. Wood (1862), 31 
L. J. Ch. 338 ; Maddison v. Pye (1863), 32 Beav. 658 ; 
Simmons *. Pitt (1873), 8 Ch. App. 978 ; Gowan t>. 

S r fl ° 7 ^ h T 0n ti 18 , 7 o 4) ^ L - H - 19 e 9* 77 ; Scott r. Cumberland 

fi? 8 ; Talbot v . Jevers (1875), L. H. 
20 Eg. 255 ; Trethewy v. Helyar (187G), 46 L. J. Ch. 125 ; 
Kaiph v. Carrick (1877), 5 Ch. D. 984; Weatherall v. 
Tbornbiirgh (1878), 8 Ch. D. 261 ; Luckcraft v. Pridham 
L « J- Ch. 636 ; Patching v. Barnett (1881), 45 
5^;. T - 292 ! Hurst v. Hurst (1884), 28 Ch. D. 159; lie 
Giles d 88 j), 55 L. J. Ch. 695; Re Walker, W alker v . 
/y^on? r *l« 8 t 792 ; lie Parry, Powell v. Parry 

(1® 89 )» "0 L. T. 489 ; Wharton v. Masterman, [1895] 
oaF’ t 8 , 6 Perkins, Brown v. Perkins (1909), 101 L. T. 

Tte Hall-Dare, Le Marchant v. Leo Warner, [1016] 
L°tm 7 2 . ; 1C€ Hawkins, White v. White, [191(5] 2 Ch. 570 ; 
Re Elliott, Public Trustee v. Pinder, [1918] 2 Ch. 150. 


10524. — -.] — Sillick v. Booth, No. 10104, 
ante . 

10525. — -.]- — Testator gave the residue of his 
estates to trustees, in trust to pay the income to 
each of his seven children for life, & after the 
decease of each of his children in trust to distribute 
the capital of each dect*ased child’s share among his 
or her children ; & in case any of his children 
should die without issue living at his or her death, 
then to divide the interest & capital of such child 
so dying equally amongst the survivors or survivor 
of testator’s said seven children, or the issue 
of such of them as should be then dead, in manner 
by the will before directed concerning the original 
shares. The will contained a clause against the 
alienation of any share. Of the seven children who 
survived testator, two died leaving children, & A. 
&.B., two other of the children, successively died 
without issue ; — Held : the share which accrued 
to B. on A.’s death followed B.’s original share, 
& passed to the surviving children of testator, & 
the issue of the two children who had died leaving 
issue. — Goodman v . Goodman (1847), 1 De G. & 
Sm. 095 ; 17 L. J. Ch. 103 ; 10 L. T. O. S. 322 : 12 
Jur. 258 ; 03 E. K. 1256. 


Annotations : — Reid. Re Benn, Benn v. Benn (1885), 29 

Ch D. 839. Mentd. Smith v. Greenhill (1866), 14 W. R. 
VIZ* 


10526. ^ -.] — Accruing share held to go over 
with the original share by force of the words 44 part 
share & interest.” 

Testator gave his estate to one for life, with 
remainder to her children equally, with a gift over, 
in case of the death of any child in the life of the 
tenant for life, of the “ part & parts, share & shares 
& interest ” of such child to his issue : — Held : 
the gift over comprised the accrued as well as the 
original share. 

The general rule is, that where a fund is given to 
a class of persons, with a direction that on the death 
of any of them their 44 shares ” are to go over, the 
original & not the accruing shares will go over. 
But testator may express a contrary intention, 
thus : where he shows an intention to keep the 
fund 44 aggregate ” & unsevered, the rule does not 
apply. — D ouglas v. Andrews (1851), 14 Beav. 
347 ; 51 E. R. 320. 

Annotations : — Consd. Edmonstone v. Farley (1868), 18 
h. T. 847 ; Re Henriques' Trusts, [18751 W. N. 187. 
Rsxd* Evans v . Evans (1858), 25 Beav. 81 ; Dutton v. 
Crowdy (1863), 33 Beav. 272. 

J. — VOL. XLTV. 


10527. -.] — Be Crawh all’s Trust, No. 

10327, ante . 

10528. — -.] — Testator gave a fund to the 
children of A., equally to be divided amongst them, 
share & share alike, during their lives, &, after their 
decease, to G. & J. : — Held : the children of A. 
took as tenants in common for life with an implied 
clause of accruer, both of original & accruing 
shares, to the survivors & survivor. 

The principal of the decisions appears to be that 
the fund is given over as a whole (Wood, V.-O.). — 
Wood v. Draycott (1803), 2 New Rep. 65 ; siib 
nom. Draycott v. Wood, 8 L. T. 304. 

* — Reid. Re Hudson, Hudson r. Hudson (1882), 

20 Ch. D. 406. 

10529. *.]■ — (1) ‘‘Shares” directed to go 

over, held to include accrued shares, from the 
circumstance of there being in the will an intention, 
plainly shown, of keeping the estate together, so 
as to go over ultimately in one aggregate mass. 

(2) Cross-remainders not implied In respect of 
accrued shares, where the original shares are 
expressly limited over. — D utton v. Crowdy 
( 1803), 33 Beav. 272; 3 New Rep. 234; 33 
L. J. Ch. 241 ; 9 L. T. 630 ; 10 Jur. N. S. 28 ; 12 
W. R. 222 ; 55 E. R. 372. 

Annotation : — As to (1) Consd. Re Henriques* Trusts, [1875] 

W. N. 187. 

10530. Use of 44 share. "] — The word 44 share 99 
alone, when there is no gift over of the whole fund, 
in case of the failure of all the members of the class, 
is not sufficient to carry over an accrued share. — 
Evanb v. Evans (1858), 25 Beav. 81 ; 63 E. R. 
500. 

10531. .] — Bequest to four equally, “ & as 

each dies, bis or her part shall be equally divided 
amongst the others that’s living ” : — Held : the 
accrued shares did not go over. 

The word “ share ” of itself is not sufficient to 
carry over accrued shares (Romilly, M.R.). — 
Goodwin v. Finlayson (1858), 25 Beav. 06 ; 63 
E. R. 560. 

Annotations Apld. Evans v. Evans (1858), 25 Beav. 81. 

Reid. Watson v. Pryce (1864), 34 Beav. 71. 

10532. .] — Testator gave certain securities 

to trustees upon trust that a moiety should be set 
apart for his two sons, T. & C., share & share alike, 
to pay the interest to them respectively until T. 
succeeded to the F. estates, when the whole of the 
moiety should be transferred to C., until he attained 
twenty-seven, then to be paid to him for his 
absolute use ; & in case either of his sons died 
unmarried his share should go to the survivor ; 
& if both died unmarried under twenty-seven, then 
over. T. succeeded to the estates, & C. died un- 
married, under twenty-seven : — Held : the whole 
of the moiety belonged to T. 

“ Share ” must be held to apply to the accruing, 
as well as to the original share (Malins, V.-O.). — 
Edmonstone v. Fahley (1808), 18 L, T. 847. 

10533. No gift over.] — After a bequest to 
testator’s children for life, with remainder to their 
respective children, a clause of accruer of the shares 
of any of testator’s children dying without leaving 
issue in favour of his surviving children was held to 
carry an accruing share to the then living children 
of testator & children of those then dead, although 
the will contained no gift over on the death & 
failure of issue of all testator’s children. — Be 
Walker’s Estate, Church v. Tyacke (1879), 
12 Ch. D. 205 ; 48 L. J. Ch. 598 ; 28 W. R. 91. 

Annotations : — Consd. Re Bowman, Re Lay, Whytekead v. 
Boulton (1889), 41 Ch. D. 525. Retd. Re Horner’s Estate, 
Pomfret r. Graham (1881), 19 Ch. D. 186 ; Harrison v. 
Harrison, [1901] 2 Ch. 136 ; Inderwick v. T&tohell, Inder- 
wick v. Linder, Inderwick v. Inderwick (1901), 71 L. J. 
Ch. 1 ; Powell t>. Hellioar, [1919] 1 Ch. 138. 

4 l 
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GUTS. 

Sub-sect. 1. — Gifts by Reference. 

10634. Whether incidents attach — Reference to 
mode of enjoyment.] — Anon. (1686), Godb. 99 ; 
78 E. R. 61. 

10535. J — Testator gave certain lease- 

hold houses in trust for A. absolutely for her 
separate use, Ac other leasehold houses in trust for 
B. for her separate use, for her life ; Ac after her 
decease for her children ; if none, to fall into the 
residue ; Ac he gave the residue in trust for A. & B. 
to be divided between them Bhare <5 1 share alike, 
& to be paid & applied in like manner for their use 
& benefit the rents Ac profits of the leasehold 
premises hereinbefore settled upon them ; Ac 
their receipts to be a sufficient discharge. The 
reference m the residuary clause is, not to the 
interests of A. & B. in the houses, but to the 
provision, that they shall take for their separate 
use ; therefore they take the residue absolutely. — 
Shanley v . Baker (1799), 4 Ves. 782 ; 31 E. R. 
378. 

Annotation: — Apld. Lamley r. Bobbins (1853), 10 Hare, 621. 

10536. .] — Trust by will as to a moiety 

of the share of testator's married daughter A. for 
her separate use, to the end, that it may not be 
subject to the control, etc., of B. her present hus- 
band* or any other husband ; remainder to her 
husband B. for life ; remainder for all the children 
of A. ; Ac in case there shall not be any children of 
A., or all shall die before twenty-one, for the sur- 
vivor of B, Ac A. his wife, his or her exors., etc. ; Ac 
as to a moiety of each of the shares of each of his 
two unmarried daughters, “ upon the like trusts 
Ac under the like restrictions ” as described con- 
cerning the share of A., “ so & in such manner as 
that the same may be secured for the benefit of 
his daughters Ac their children, Ac not be subject 
or liable to the control of any husband they may 
happen to many'.” One of the unmarried 
daughters having married, Ac died without issue, 
her husband, surviving, is not entitled to any 
interest in the moiety, the subject of the trust 
created by the will. — Judd v. Wyatt (1805), 11 
Ves. 488 } 32 E. R. 1174, L. €. 

10537. .] — Testator directed the 

interest of a sum of money to be paid to his sisters 
during their lives, in equal proportions, Ac at their 
deaths gave to their children the inheritance their 
mothers derived from his estate, Ac desired that his 
sisters should be the residuary legatees in the pro- 
portions already noticed : — Held : the sisters were 
entitled to the residue absolutely, & their children 
took no interest in it. — G rassick v. Drummond 
( 1823), 1 Sim. & St. 617 ; 57 E. R. 205. 

10538. .] — Mortimer v. Hartley, No. 

11098 L posf. 

i 0635. .] — Testator bequeathed £5,000 

to his wife for life, Ac after her decease to his nephew 
absolutely, but if the nephew should die in the 
lifetime of the wife then he directed his exors. to 
divide the same amongst the children of the 
nephew ; Ac in case the nephew should die without 
leaving lawful issue, then to pay the same unto Ac 
equally between his two nieces, L. & G., for their 
separate use, Ac in case one or both of the nieces 
should die in the lifetime of the wife, then to pay 
Ac divide the share of the niece so dying unto k, 
equally between her children as tenants in 
common ; Ac testator bequeathed all moneys in the 
public funds of which he should die possessed upon 
trust for his wife for her life, Ac after her death for 
the benefit of his nieces, L. <fe G., in manner there- 
inbefore directed of & concerning the sum of 
£5,000 ; Ac he gave all the residue, except moneys 


in the tundfc. to his wife absolutely. One of the 
nieces died in the lifetime of the wife, leaving 
children : — Held : the reference to the bequest 
of the £5,000 in the residuary gift of the moneys 
in the funds, by the words “ in manner hereinbefore 
directed,’ * might refer to the manner of taking as 
tenants in common, or for their separate use ; the 
cliildren of the niece did not therefore, by virtue 
of the reference, take any interest in the residue 
of the moneys in the funds ; Ac, as to such moneys, 
so far os related to the share of the deceased niece, 
there was an intestacy. — Lumley v. Robbins 
(1853), 10 Hare, 621 j 1 Eq. Rep. 129 ; 22 E. J. Ch. 

.nam OO T m i a 1 T A 1 A - 1 \TT U 
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285 ; 68 E. R. 1077. 

Annotation .-—Apld. Re Wilder's Trusts (1859). 27 Beav. 418. 

10540. .] — By his will testator gave a 

legacy “ equally between my brothers Ac sisters 
now living ” Ac, Ac he directed that their shares 
should not lapse by their deaths in his lifetime, but 
should go to their exors. By a codicil of the same 
date, he bequeathed another legacy “ between my 
brothers Ac sisters in like manner as I have directed 
by my will ” *. — Held : the class mentioned in the 
codicil were not the same as that in the will ; the 
“ manner ” referred to the mode in which the 
class were to take, Ac not to the class itself, Ac con- 
sequently the representatives of a sister who 
predeceased testator took no interest in the second 
legacy. — lie Wilder’s Trusts (1859), 27 Beav. 
418 ; 64 E. R. 164. 

10541. .] — Testator gave his estate to 

his wife Ac his four children in equal proportions j 
but his wife Was to have “ her proportionate part ” 
for her life, Ac it was given afterwards to the four 
children ; Ac as to “ the part of his estates,” 
thereinbefore given to his daughter, she was to have 
it for life, with remainder to her children : — Held : 
the “ part ” of the daughter included her share in 
the part given to the wife for life ; Ac, therefore, 
she was only entitled to a life interest in it. 
Watson v. Pryce (1804), 34 Beav. 71 ; 55 E. R. 


10542. Conditions attached by law not 

considered.] — Testatrix, by her will, after reciting 
that being joint heiress with her two sisters she 
was possessed of a third part of the rectorial 
tithes of B., gave to her sisters the third part or 
share, to be equally divided between them, Ac to be 
held by Ac subject to the same conditions by 
which they, her two sisters, held the other two parts 
or shares. At the date of the will, both of the 
sisters were married, Ac on the occasion of the 
marriage of each, her share of the tithes had been 
put into settlement : — Held : the sisters became 
entitled respectively to a moiety of the third upon 
the trusts declared by their respective marriage 
settlements of the shares originally vested in them 
in their own right. 

The true rule of construction is, hot to look 
out for any conditions which may be affixed by 
law to the estates of the sisters (Page Wood, 
V.-C.). — Ord v. Ord (1866), L. R. 2 Eq. 398 ; 15 
L. T. 51. 

Annotation : — Retd. He as man v. Pearse (1871), L. R. 11 Eq. 

522. 

10543. : Reference to Interest tkken.] — 

Davies v. Preece (1787), Rom. 147. 

10544. .] — Testator devises freehold A 

copyhold at A. At elsewhere, to son in fee upoii 
attaining twenty-one ; but if he die under age A 
Without issue, then to trustees, ill trust to sell* A 
to pay the widow half the proceeds, Ac to appl> 
the other half for daughter, same as £4,000 (post) 
lie gave his personal estate to trustees ; as t< 
£4,000, dividends to daughter for life, independent 
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<k principal for her Children ; then he gave all the 
residue of his estates, real Sc personal, to his son, 
absolutely, upon attaining twenty-one ; & if his 
Son or daughter should die under age & without 
Issue, survivor to take deceased’s portion, real Sc 
personal, as deceased would, & as if specifically 
devised to survivor, his or her heirs, exors., etc., 
Sc in same manner, Sc upon same trusts, as before 
mentioned concerning same : — Held : the residuary 
clause did not supersede the first devise, nor did 
the clause of survivorship affect the devise over 
to the trustees ; therefore, such devise in trust 
took effect ; Sc the daughter Sc her children took 
the son’s interest in the personalty, in the same 
manner as the £4,000. — Blankley v. Cromwell 
(1831). 1L. J. Oh. 21. 

10545. .] — A testator devised his Upton 

Park estate to his five daughters Sc his grandson, as 
tenants in common, for their respective lives, with 
remainders over. By a codicil he devised to his 
son Alfred & his heirs “ the life share he had given 
to his five daughters in the Upton Park property, 
in every respect whatever ” : — Held : Alfred took 
one-seVenth in fee. — Bedborough v . Bedborough 
(No. 1) (1865), 34 Beav. 284 ; 65 E. R. 644. 

10546. Reference to gifts over.] — M ilsom 

v. Awdry, No. 10617, post 

10547. — — .] — Testator bequeathed to G. 

two sums of stock, & in case of his death in 
testator’s lifotime without issue, the two sums were 
to be equally divided amongst testator’s nieces 
thereinafter named, under the same conditions Sc 
restrictions as were thereinafter mentioned respect- 
ing the several bequests thereinafter mentioned 
to them respectively given. Testator then gave 
£12,000 stock to trustees, upon trust to pay the 
dividends, in thirds, to testator’s three nieces, A., 
B. Sc C., for their lives, &, after their respective 
deaths, to transfer the capital, in thirds, to the 
children of the nieces ; with limitations over, in 
the nature of cross-remainders, in the event of 
any of the nieces dying without leaving children ; 
with an ultimate limitation, in the event of all the 
nieces dying without leaving children, in favour 
of the residuary legatee, a- stranger. G. died, 
without issue, in testator’s lifetime. The nieces 
had children : — Held : the children took the same 
interests in the stock given to G. as they did in 
the £12,000 Consols. 

The words must, I think, be considered as 
intimating the manner in which, & the persons in 
favour of whom, the absolute interest was to be 
carved & divided (Knight Bruce, V.-C.). — Ross 
v. Ross (1845), 2 Coll. 209 ; 5 L. T. O. S. 430 ; 9 
Jur. 796 ; 63 E. R. 730. 

Annotations : — Distd. Lurnloy v. Robbins (1853), 1 Eq. Rep. 

129. Apld. Smith v. Greouhill (1806), 14 W. It. 912. 

Reid. Heaaman r. Pearse (1871), L. It. 11 Eq. 522. 


10548. .] — Testator gave an estate to 

his daughter E. for life, & after her death upon 
trusts for her children. Sc made similar dispositions 
of other estates in favour of his daughter A. Sc 
his sons J. Sc W. respectively, & their respective 
children, Sc gave his residuary estate to E. As A. 
equally. By a codicil he gave the residue to 
his wife for life, Sc after her death between K., A., 
J. & W. equally, “ precisely in the same way as 
the shares before given to them in my will ” : — 
Held : the shares of the residue were not given 
absolutely by the codicil, but were subject to the 
limitations contained in the will as to the estates 
specifically devised . — He Liverpool Dock Acts, 
He Colshead’s Will Trusts (1852), 2 DO G. St J. 
690 ; 44 E. R. 1157. 

10049. -J By a settlement, trustees 

Were to raise £2,000 for A. for life, with remainder 
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to her children, with powers for maintenance, 
advancement, “ or otherwise,” Sc in default of 
children the fund was given to C. A like sum 
was given to B. for life, with remainder to her 
children, with the like provision for their mainte- 
nance 44 Sc otherwise,” as before expressed, in 
respect to the £2,000 given to A. Sc her children, 
44 Sc otherwise in like manner, to all intents St 
purposes, as if such trusts & provisions were there 
fully repeated ” : — Held : this included the gift 
over to C. & on the death of B. without children O. 
was entitled to the second sum of £2,000, — Be 
Shirley’s Trusts (1863), 32 Beav. 394 ; 65 E. R. 
164. 

10550. .] — Be Barrett* Tovey v. Gar- 

rood (1901), 46 Sol. Jo. 311. 

10551. Reference to mode of settlement. 

Devise to the use of testator’s daughter for life* 
remainder to her first Sc other eons in tail male* 
remainder to her daughters in tail general, with 
like remainders to his niece, her sons St daughters 
severally Sc successively ; Sc for default of such 
issue to such of the uses, for such of the intents, St 
subject to such limitations declared by the will of 
T. as shall be then existing, undetermined, or cap- 
able of taking effect or as near thereto as the deaths 
of parties & other intervening accidents St con- 
tingencies, Sc the rules of law Sc equity will then 
admit : — Held : 8 ., who would have taken a vested 
remainder in tail. Sc would then have been tenant 
in tail in possession under the will of T., did not 
take any vested estate under the words of reference 
to the will of T. during the life of second testator’s 
daughter. — Phillips v. Deakin (1813), 1 M. Sc 8. 
744 ; 106 E. R. 277. 

Annotations : — Oonsd. Doe <1. Pilkinsrton v. Spratt (1833)> 

5 B. & Ad. 731. Refd. Cbolmondeley v. Clinton (1 820), 2 

Jac. & W. 1 ; Stert, v. Platel (1839), 5 Bin#. N. C. 434. 

10552. .] — Legacy of £3,000 stock to 

L., testator’s wife, for life. Sc after her death 
one- third part of the principal to testator’s son, J., 
if he shall be then living, Sc if dead, to his child 
or children } Sc a bequest in the same manner of 
one-third to each of liis two daughters, M. Sc H., 
with a proviso that if either of his daughters should 
die unmarried Sc without issue, the surviving 
daughter to take both shares ; Sc if both die 
unmarried & without issue, then the shares to go 
to his son, J., if living, or if dead, to his children. 
He then gave the residue of his property, consisting 
of real Sc personal estate, to trustees; & by a 
codicil certain other real estates, to convert the 
same into money, in trust, as to one-third, for 
his son, J. ; & the other two-thirds equally amongst 
his daughters, subject to such contingencies in 
favour of their issue, Sc with the like benefit of 
survivorship, as were before declared as to the 
£3,000 stock. Ii., testator’s wife, died: — Held: 
on her death the daughters took vested interests 
in their shares of the £3,000 stock, & of the residue 
Sc produce of the real estates. — Laffer v. Edwards 
(1818), 3 Madd. 210 ; 56 E. R. 487. 

10553 .];■ — Testator, by a codicil* 

bequeathed £10,000* in trust, to be laid out for the 
sole benefit of B., a married woman, in the same 
manner, as nearly as might be, as the £10,000 he 
had secured on his Birmingham property for 0. 
By a deed, executed a short time before the date 
of the codicil, he directed £10,000 to be laid out in 
the purchase of land for the separate use of 0., 
with powers to appoint to her children, Sc also to 
her husband surviving her for life ; St the deed 
contained a distinct gift to the children in default 
of appointment : — Held : having regard to the 
settlement bf the £10,000 settled on C. oy the deed* 
B. Was entitled* upon the construction of the 

4 i 2 
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Sect. 29 .-- Incidents of related gifts : Sub-sects . 1 

codicil, to a life interest for her separate use, with 
powers to appoint the £10,000 amongst her children, 
& also to give her husband surviving her a life 
interest therein. — Berchtoldt (Countess) v . 
Hertford (Marquis) (1844), 7 Beav. 172 ; 2 
L. T. O. S. 325 ; 8 Jur. 50 ; 49 E. R. 1029. 

10554. — .] — Testator devised lands to 

his son for life, with remainders in strict settlement 
to his issue ; remainder to testator’s grandson A., 
for life, remainder in strict settlement to his issue ; 
“ &, for default of such issue, then to the use of my 
grandchildren B., C., D., Sc E., brothers Sc sisters of 
my grandson A., if they shall happen to be living 
at the time of his decease, for their lives & the life 
of the survivor of them, to take as tenants in 
common, Sc not as joint tenants : Sc, from & after 
their several deceases, Sc the decease of the sur- 
vivor of them B., C., D. Sc E., to the use of the first 
& all & every the son Sc sons of the body Sc bodies 
of my grandchildren, severally Sc successively <fc 
in remainder, one after another, as they Sc every of 
them shall be in priority of birth Sc seniority of 
age, & of the several Sc respective heirs of the 
body Sc bodies of all & every such son Sc sons issuing, 
the elder of such sons & the heirs of his body, 
being always preferred Sc to take before the younger 
of them & the heirs of his Sc their body & bodies, 
to take as tenants in common, Sc not as joint 
tenants ” ; &, for want or in default of such issue, 
to all & every the daughter Sc daughters of the four 
grandchildren, in like manner : “ Sc, in case either 
of my grandchildren B., C., D., & E., shall happen 
to die leaving no issue behind him, her, or them, 
then my will Sc meaning is, that all Sc singular the 
premises herein lastly devised, shall go Sc remain to 
the survivor of them, & the heirs of his or her body 
lawfully to be begotten, in manner aforesaid ; Sc, 
on failure of issue of either of their bodies lawfully 
begotten, then I give, devise, & bequeath the 
same premises to the use of the children of my 
brothera F. Sc G.,” etc. Testator’s grandson C. 
survived his brothers & sisters, Sc entered into 

E ossession, testator’s son, & his grandson A., having 
oth died without issue : — Held : C. took an estate 
for life only ; the effect of these words — “ shall go 
Sc remain to the survivor of them, Sc their heirs 
of his or her body lawfully to be begotten in manner 
aforesaid,” being, to bring the lands, in the event 
to which the clause in which they were found 
applied, within the preceding clause, which gave 
life estates to the grandchildren, with remainders 
in tail to their sons Sc daughters ; Sc there being no 
other part of the will to which the words of 
reference, “ in manner aforesaid,” could be applied. 
— Doe d. Woodall v. Woodall (1846), 3 C. B. 
349 ; 16 L. J. 0. P. 28 ; 7 L. T. O. S. 322 ; 11 Jur. 
171 ; 136 E. B. 140. 

Annotations: — Consd. Jordon r. Adams (1861), 30 L. J. 
C. P. 161. Refd. Monypenny v. Bering (1850), 9 C. B. 793, 

10555. — Testator bequeathed certain 

houses in trust for his granddaughter Martha, for 
her separate use for her life, Sc on her decease, in 
trust to apply the rents for the maintenance of 
her children then living, Sc when they should all 
attain twenty-one, in trust to sell Sc divide the 
produce amongst them equally ; Sc in case Martha 
should die without leaving issue, to divide the 
produce amongst such of testator’s grandchildren 
thereinafter named as should be living at her 
decease ; Sc testator, by three separate Sc subse- 
quent clauses, bequeathed other houses in trust 
for his granddaughters Charlotte, Sarah Sc Harriett, 
for their separate use for their lives, Sc repeated 
after each clause “ Sc after her decease, in trust for | 


the issue of her body in the same manner Sc 
subject to the same conditions Sc limitations as 
hereinbefore expressed in the bequest to my grand- 
daughter Martha.” In a subsequent part of his 
will be declared that if all his granddaughters 
should die without leaving issue, all the houses 
mentioned in his will should fall into the residue 
of his estate. Charlotte died leaving issue. 
Harriett died without issue : — Held : the houses 
bequeathed in trust for her went over to Martha 
Sc Sarah, as being the only grandchildren of 
testator living at her death. — Doughty v. Salt- 
well (1847), 16 Sim. 640 ; 60 E. B. 768. 

10556. .] — Testatrix directed trustees 

to make an investment, Sc out of the dividends to 
pay annuities of £100 each to his two nieces Sc his 
nephew for life, Sc the capital to their children 
respectively Sc to apply £100 a year in the main- 
tenance of the children of Daniel, a deceased 
nephew, until twenty-one when he gave them the 
capital fund producing this annuity. He be- 
queathed his residue to his two nieces Sc nephew Sc 
the children of Daniel “ in equal shares in like 
manner as was thereinbefore mentioned with 
respect to the annual sums of £100 bequeathed 
to them respectively ” : — Held : the children of 
Daniel took one-fourth only of the residue. — 
Eames v. Anstee (1863), 33 Beav. 264 ; 55 E. B. 
369. 

10557. .] — Testator gave his real Sc 

personal estate to trustees as to one-fourth to A. 
for life, Sc after her decease, in trust for her children, 
Sc in default of children in trust for B., C., Sc D., Sc 
their issue, in the same manner as thereinafter 
directed respecting their original shares ; as to 
one other fourth to B. for life, Sc, after his decease, 
in trust for his children, Sc in default of children, 
in trust for A., C., Sc D., Sc their issue, in the same 
manner as directed respecting their original shares : 
as to one other fourth part upon trust for C. Sc her 
children by reference to the share of A., using the 
same referential expressions as are next given 
concerning the remaining share ; & the fourth 

share he bequeathed upon trust for the benefit of 
D. Sc his children upon the trusts. Sc subject to 
the powers Sc authorities, Sc with the like 
remainders over in default of issue. Sc similar Sc 
in all respects corresponding with the trusts, 
powers, Sc authorities expressed Sc declared con- 
cerning the one-fourth share bequeathed in trust 
for B. Sc his children as effectually as if the same 
trusts were there repeated. D. died unmarried : 
Held : the fourth share went over, upon the death 
of D. without issue, to the other three legatees. A., 
B. Sc C. — Surtees v . Hopkinson (1867), L. R. 4 
Eq. 98 ; 36 L. J. Ch. 305 ; 16 L. T. 8 ; 15 W. R. 
395. 

Annotations Refd. Re Thomson’s Trusts (1870), L. R. 

11 Eq. 146 ; Smith v. Crabtree (1877), 6 Ch. D. 691. 

10558. Reference to restrictions — On class of 

persons taking.] — A father, having eight children, 
devised his estate to six of them equally. After- 
wards, the wife’s father devised another property 
unto her children, to be vested at the like times, 
with like benefit of survivorship Sc provision for 
maintenance, Sc in like manner, in all other 
respects, so far as the nature of the property Sc the 
difference of tenure would permit, as the children 
were entitled to the estate of their father, under 
the dispositions Sc limitations contained in his 
will : — Held : the eight children participated in the 
second devise. — P xgott v. Wilder (1858), 26 
Beav. 90 ; 53 E. R. 830. 

1 0659. .1 — Bequest to the children 

of a deceased niece who should be living at 
testator’s death, followed by a bequest Co a 
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nephew for life, A, after his decease, upon the 
like “ trusts ” for the benefit of his issue, A subject 
to the same powers, “ limitations,* * etc., in respect 
to his issue, as those expressed as to the niece’s 
children. The nephew had no child living at 
testator’s death, but he afterwards had one child 
bom : — Held : such child was entitled to the 
second legacy. — Yardley v . Yardley (1858), 26 
Beav. 38 ; 53 E. R. 810. 

10560. .] — Testator having given 

a sum of stock to his daughter Y. for life, A after 
her decease to all & every her children living at 
her decease, gives another sum of stock to his 
daughter V. for life A after her decease to all A 
every her children, at the same time A in the same 
manner, A their shares to be subject to the same 
benefit of survivorship A accruer, as was therein- 
before mentioned with respect to the other sum of 
stock given for the benefit of his daughter Y. : — 
Held : the intention was to give to the children 
of each daughter in the same manner, A a child of 
V., who predeceased her, was not entitled. — 
Swift v. Swift (1863), 1 New Rep. 353 ; 32 
L. J. Ch. 479 ; 11 W. R. 334. 

10561. .] — By a settlement made 

in 1804 real estate was settled to the use of C. # 
third Earl of Harrington for life, with remainder 
to his first son. Lord Petersham, for life, remainder 
to the first A other sons successively of Lord 
Petersham in tail male, with similar remainders in 
succession to the eight other sons of the third earl 
for life, A their respective first A other sons in 
tail male ; remainder to the third earl in fee. By 
his will made in 1824, the third earl gave chattels 
upon trust “ for the person or persons who for 
the time being should, under the limitations in the 
settlement be in the actual possession of the 
estates, to the intent that the same chattels might 
be deemed heirlooms to go along A for ever be 
enjoyed with the estates, so far as the rules of law 
A equity would permit, but so, nevertheless, as 
that the same chattels should not, as to the effect 
or purpose of transmission, vest absolutely in any 
person who under the settlement should become 
seised of or entitled to the estates for an estate 
of inheritance either in possession or reversion, or 
otherwise, unless such person should attain the 
age of twenty-one, or dying under that age should 
leave issue inheritable under the limitations in 
the settlement.” Testator gave his residuary 
personal estate upon trusts for investment in lands 
to be settled to the same uses as those declared 
in the settlement of 1804. The first tenant in 


tail in possession died under twenty-one, within 
the period allowed by the law as to perpetuities, 
A the next tenant in tail executed a disentailing 
deed : — Held ; the proviso that no tenant in tail 
should take absolutely unless he attained twenty- 
one, was a condition inseparably annexed to the 
gift, so that any tenant in tail must take subject 
to it, A if the proviso was void the whole gift was 
void. — Harrington (Countess) v. Harrington 
(|1arl) (1871), L. R. 5 H. L. 87 ; 40 L. J. Ch. 716, 


Annotation* Gonad. Re HiU, Hill v. Hill, [1902] 1 Ch. 807 ; 
Portman. v. Portman, [1922] 2 A. C. 473. Refd. Re 
Johnston, Cookereil v. Essex (1884), 26 Ch. D. 538 ; Re 
Finch Sc Chew’s Contract, [1903] 2 Ch. 486 ; Re Fother- 
gUTs Estate, Prioe-FothersrUl v. Price, J1903] 1 Ch. 149 ; 
Re Parker, Parker v. Parkin, [1910] 1 Ch. 581. 


Sub-sect. 2. — Cumulative Gifts. 

10562. General rule — Incidents of original gift 
apply.] — Testator created a term for debts A 
legacies, A gave £1,000 to his niece to be paid 
immediately after his decease, if she should be 


then married ; if not, the interest of her said 
legacy to be paid her for life, to be calculated A 
paid to the day of her death or marriage ; if she 
should die unmarried, the legacy to lapse for the 
benefit of the estate ; & by codicil he gave her 
£200 in addition to what he had given her by the 
will : — Held : the additional legacy was to be 
raised out of the same fund, & subject to the same 
conditions ; A the legatee having married after 
testator’s death was entitled.— Crowder v. Clowes 
(1794), 2 Ves. 449 ; 30 E. R. 719. 

Annotations : — Apld. Wai new right v. Wainewright (1797), 


(1851), 3 Mao. & G. 513 ; Re More’s Trust (1851), 10 Hare, 

171. Apld. Johnstone v. Harrowby (1859), 1 De G. F. 

Sc J. 183 ; Re Joseph, Pain v, Josoph, [1908] 1 Ch. 599. 

Refd. Parsons v. Parsons (1800), 5 Vos. 578 ; Upton v . 

Ferrers (1801), 5 Ves. 801. 

10563. .] — Testator gave a real estate 

A a sum of stock to A. for her life, A after her 
death to his brother absolutely : A he gave 
legacies, which he directed to be paid as soon as 
convenient after his death, to his nephews A 
nieces, A the residue of his property to his brother 
absolutely. The brother having died, testator, 
by a codicil reciting that fact, A that, thereby, the 
devises A bequests to his brother had lapsed, gave 
an annuity to his brother’s widow, A directed his 
trustees to pay the income of the residue of his 
personal estate to A. for life, A gave to her all 
his real estates for life, A, after her death, to his 
trustees in trust to sell, A the proceeds to fall into 
his persona] estate : he then gave £10,000 to each 
of his nieces, in addition to the legacies given to 
them by the will, A directed that that sum for 
each of them should be held by his trustees for 
their separate use ; A he gave all the clear residue 
of his estate, after providing for the before- 
mentioned legacies, A also those given by his will, 
to his nephews : — Held : the legacies given to the 
nieces by the codicil were not payable till after 
A. ’s death. — O verend v. Gurney (1834), 7 Sim. 
128 ; 58 E. R. 785. 

10564. .] — An additional legacy, though 

not so expressed, held subject to the same incidents 
as the original legacy. 

Testator gave a legacy to a feme covert for her 
separate use, A by a codicil he gave to her a further 
annuity in addition : — Held : the latter was sub- 
ject to the restriction for her separate use. — D ay 
v, Croft (1842), 4 Beav. 561 ; 49 E. R. 456. 

Annotations: — Folld. Warwick v. Hawkins (1852), 21 

E. J. Ch. 796. Consd. Johnson v. Harrowby (1859), 

John. 425. 

10565. -.] — Testatrix gave the residue 

of her personal estate to twelve persons, or such of 
them as should be living at her decease. She then 
directed her real estate to be sold at a certain 
time, A gave the produce to the same twelve 
persons, A three others, or such of them as should 
be then living. She then added a proviso, that 
the “ share or proportion ” of S., one of the twelve 
legatees, should be settled to her separate use for 
life : — Held : upon the construction of the whole 
will, the proviso applied as well to S.’s share in the 
residue of the personalty as to her share in the 
produce of the realty. — Cockrill v . Pitchforth 
(1845), 1 Coll. 626 ; 4L. T. O. S. 352 ; 9 Jur. 223 ; 
63 E. R. 572. 

10566. .] — Testator gave an annuity 

to a married woman, A directed that all annuities 
given by his will to married women should be for 
their separate use. By a codicil testator directed 
his exors. to pay to the married woman a legacy 
of £300, “ in addition to the legacy mentioned in 
his will ” : — Held : the legacy was subjected to 
the restriction to the separate use of tbe married 
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woman. — Warwick v. Hawkins (1852), 5 De G. 
Sc JSm. 481 ; 21 L. J. Ob. 790 ; 19 L. T. O. S. 243 ; 
10 Jur. 902 ; 84 E. R. 1208. 

10567. j — Testa-tor, by will, gave bis 

daughter an annuity of £50, &, provided she did 
not marry under twenty-eight, a legacy of £1,000, 
both for her separate use. He gave her bv a 
codicil £5,000, upon the terms ** hereinbefore 
mentioned/’ Upon receiving proposals of 
marriage with her from a gentleman, testator gave 
bis 14 qualified consent,*’ but said that be must 
hear from his daughter before be could make it 
absolute. He also promised by letter to give 
her £5,000 stock at the time of her marriage. The 
daughter wrote to say that she consented, Sc 
testator replied that he was too ill to attend to 
business, Sc on the following day he died. The 
daughter maided the same gentleman : — Held : 
the daughter was only entitled to the £50 annuity. 

The £5,000 was an additional legacy, Sc, being 
so, it was subject to the common rule, that an 
additional legacy shall bo taken upon the same 
condition as is annexed to an original legacy 
(Turner, L.J.). — Younge v. Purse (1867), 8 De 
G. M. Sc G. 750 ; 44 E. R. 581 ; sub nom , Yongep. 
Purse, 20 L. ,T. Oh. 352 ; 29 L. T. O. S. 34 ; 3 
Jur. N. 8. 603 ; 6 W. R. 394, L. JJ. 

10568. .] — Legac ygiven simpliciter by 

a codicil to a legatee to whom another legacy was 
given by a prior codicil held to be cumulative Sc 
payable out of the same funds Sc upon the same 
conditions. — Johnstone v. Harrowby (Earl) 
(1869), 1 De G. P. & J. 183 ; 20 L. J. Ch. 145 ; 1 
L. T. 390 ; 0 Jur. N. 8. 163 ; 8 W. R. 105 j 45 
E. R. 328, L. O. 

Annotations : — Conic. Re Gibson's Trusts (1861), 2 John. &: 

H. 656. Apld. He Smith (1802), 2 John. 6c H. 694. Gonsd. 

Re Boden, Baden v. Boden, [1907] 1 Ch. 132. Apld. lie 

Joseph, Pain v. Joseph, [1908] 1 Ch. 699. Distd. He 
• Howe. Wilkinson v. Ferniehougn (1910), 103 L. T. 185. 

Refd. Cresswell v. Cresswell (1868), L. It. 6 Ka. 69 ; 

Donnellan v. O'Neill (1870), 18 W. It. 1188 ; Re Oolyer, 

Mlllikln v. Snelling (1886), 55 L. T. 344. 

10569. .] — Testator appointed £10,000 

each to his younger children, be all the residue to 
his eldest son ; Sc he directed the income of the 
whole, until the youngest should attain twenty- 
one, to be applied in the maintenance of the 
minors. In the event of a younger child dying 
under twenty-one, he appointed his share to the 
eldest son, “ in addition to the residue ” : — Held : 
the share of a younger child who died under 
twenty-one was not payable to the eldest until the 
youngest child attained twenty-one. — Duf- field v. 
Currie (1860), 29 Beav. 284 ; 64 E. R. 630. 

10570* .] — Testator bequeathed “ a 

sum ” of Consols to trustees for his daughter L. 
for life, with remainder to her children. By a 
codicil he directed “ that the sum of £200 per 
annum be added to the sum ” by his will “ granted 
to his daughter L. during her life, Sc invested in 
the same maimer Sc trusts ” as governed the will : 
— Held : the words 44 during her life ” were words 
of reference & not of limitation, & the gift by the 
codicil was of a sum sufficient to produce £2Q0 a 
year, which was to be held for the daughter for 
life, with remainder for her children. — Auldjo 
v. Wallace (1802), 31 Beav. 193 ; 64 E. R. 1112. 

10571. .] — Testator by his will be- 

queathed as follows : 44 To each of my servants 
who shall at my death have been in my service 
twelve calendar months or longer one year’s 
wages in addition to anything owing by me, Sc 
to my gardener P. £800 in addition.” At the 
date of testator’s death P. was no longer in his 


service j — Held : the condition precedent as to 
being in the service of the testator at the time of 
his death applied as well to the gift of £300 as 
to that of the year’s wages, & consequently P. 
was not entitled to the £300 . — Re Benyqn, 
Benyon v . Grieve (1884), 53 L. J. Ch. 1106 ; 61 
L. T. 110 ; 32 W. R. 871. 

10572. .] — By her wall testatrix, as 

survivor under a marriage settlement under 
which she had a life interest, gave Sc appointed all 
her property to trustees to pay the income thereof 
to her two daughters E. & O. in the following 
shares Sc manner — viz. two-thirds of the income 
to be paid to O. A one-third to E. for their lives, 
but should O. marry then the income was to be 
paid to her two daughters in equal shares. The 
will also provided that if one of the daughters 
should die in the lifetime of the other without 
leaving issue then her share of the income should 
be paid to the surviving daughter. By a codicil 
testatrix revoked 44 that part of my will which 
directs that two-thirds of my income should be 
paid annually to my daughter O. while unmarried,” 
Sc direct that three-fourths — i.e. about £160, be 
paid her annually & also the remaining £50 
should E. die without children & O. be unmarried 
at the time : — Held : a gift of three-fourths of 
the income to O. while she remained unmarried. — 
Re Crichton’s Settlement, Sweetman v. Batty 
(1912), 100 L. T. 588 ; 50 Sol. Jo. 398. 

Annotation : — Refd. He Samuda’s Sottlmt. Trusts, Home v. 

Courtenay, [1924] 1 Ch. 61. 

10573. Application of rule — Whether original gift 
must be absolute or defeasible.] — The rule that 
added legacies ore subject to the same conditions 
as the legacies to which they are added is not 
applicable to the case, inasmuch as the application 
of the rule would alter the terms of the additional 
gift. Qu . .* whether the rule applies to any cases 
except where the original legacy is absolute or 
defeasible in the party to whom the additional 
legacy is given . — Re Mores* Trust (1851), 10 
Ilare, 171 ; 08 E. R. 885. 

Annotations Distd. Mann v. Fuller (1854), 2 TCq. Rop. 1085. 

Coasd. Re Joseph, Pain v. Joseph, 11908] 2 Ch. 507. Refd. 

lie (libeon (1801), 2 John. &c 11. 056 ; Re Boden, Boden v. 

Boden, [1907] 1 Ch. 132. 

10574. .] — Bequest of one thousand 

pounds to A., the interest of two thousand to B., 
Sc, at his death, to his children, the sum of one 
thousand pounds to D., the sum of one thousand 
pounds to B., in addition to one thousand before- 
mentioned : — Held : the reference to the former 
legacy in the latter gift to B. did not diminish the 
previous legacy ; Sc the latter legacy was given to 
B. absolutely, Sc not to him for life, & then to his 
children. 

Legacies given 44 in addition to ” previous gifts 
to the same person only partake of the same 
incidents, where the former gifts are absolute or 
defeasible ; but the doctrine has never been 
extended so far as to alter an absolute gift of the 
latter legacy into a gift to the legatee for life, Sc, 
after his death, to other persons. — Mann r. 
Fuller (1854), Kay, 024 ; 2 Eq. Rep. 1085 ; 23 
Li. J. Oh. 543 ; 24 L. T. O. 8. 34 ; 2 W. R. 510 ; 
09 E. R. 265. 

Annotations : — Apld. Re Joseph, Pain v. J oseph, [1908] 1 Ch. 

599. Refd. Re Joseph, Pain v. Joseph, [1908] 9 Ch. 607. 

10575. Whether to questions of amount 

only.] — Re Boden, Boden v. Boden, No. 10004, post. 

10576. Legacy duty.] — Re Boden, Boden 

v . Boden, No. 10004, post . 

, also, Estate Sc Other Death 
Duties. Vol.’X3fI., p. 81, Noe. 574, 

10577. Exceptions to rule — Where inconsistent 

with term* of edition*! tfftj 
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thfit her trustees, whp were also her exore., should, 
within a year after her decease, pay to the several 
persons named in $ schedule to her will, the sums 
set opposite to their respective names, as vested 
& transmissible interests : in a subsequent clause 
she gives £3,000 to the trustees, upon trust to 
invest the same, Sc pay it to A. op her attaining 
twenty-one, with a proviso that it should fall into 
the residue, if A. died under twenty-one : by the 
schedule tp her will, she gives to her exors. £600 in 
trust for A., in ac{uition to the £3,000 given by 
the will : — Held : the legacy of £500 was not 
affected by the contingency to which the £3,000 
was subject, but vested immediately. — Tilbury 
v . Wakeford (1826), 5 L. .T. O. S. Cli. 73. 

1Q578. .1 — Testator devised as follows : 

“ I give to my granddaughter S., her heirs, exors., 
Sc administrators for ever, that dwelling-house in 
Tavistock Street, No. 3, in the borough of 
Plymouth* I also give to S. that dwelling-house 
Sc garden situate behind the above-named dwelling- 
house, & in the occupation of C. I also give to §. 
that other dwelling-house Sc garden situate in 
York Street, No. 30, the whole of which premises 
are in the borough of Plymouth, during her 
natural life ; but should S. marry Sc have children, 
then, after her decease, the before-mentioned 
houses to descend to her children ; but should S. 
die without issue, then the premises to become the 
joint property of the children of B. I also give, 
provided S. epos without issue, the sum of £100 
to J., to be paid to him out of the before-mentioned 
premises ” : — Held : S. took an estate in fee 
simple in the first-mentioned house ; Sc therefore, 
upon her death without issue, the children of B. 
were entitled only to the two other houses. — Doe 
d. Bailey v. Sloggett (1850), 6 Exch. 107 ; 19 
L. J. Ex. 220 ; 155 E. K. 46. 

10579. .] lie Mores’ Trust, No. 

10573, mute . 

10580. .] Mann v. Fuller, No. 

10574, ante. 

10581. - -- .] — Gift of a share “in addi- 
tion,” held, under the circumstances, not liable 
to the same contingency as the original share. 

Testator devised an estate to A. & B. succes- 
sively for life, &, after their deaths, to sell Sc divide 
the produce between his grandchildren who should 
be living at the decease of the sur vivor of A. & B., 
except his grandsons E. Sc J., neither of whom was 
to receive anything ; Sc he directed that the shares 
which would be otherwise payable to them should 
be paid to his granddaughter 8. “in addition to 
her own share.” E. Sc J. survived the tenants 
for life, but 8. predeceased them : — Held : the 
two shares passed to the representatives of 8. 

No doubt a substituted & additional legacy is 
usually given on same terms as the original one. 
But this must be taken with this qualification ; 
that it is consistent with the terms of the gift <fc 
the rest of the will (Rqmilly M.R.). — King v. 
Tootel (1858), 25 Beav. 23 ; 53 E. R. 544. 

10582. .J — Two bequests were made to 

the same person in successive sentences, Sc in the 
latter the words “ for life ” were added : — Held : 
the limitation applied tp the second gift only, & 
the legatee took the first absolutely. — Gower v. 
Towers (1858). 26 Beav. 81 ; 53 E. R. 827. 

1Q583. .] — Where a life interest in a 

legacy is given by will with limitations over, Sc 
by codicil another legacy is given to the same 
legatee, in addition to the former legacy, the 
legacy given by the codicil is not pnma facie 

N >ject to the same limitations a* 'the legacy given 

the will* 

~ ' *" bequeathed a fhare in truft 


for his niece M. for her life* with remainders oyer 
for her children, & other shares upon like trusts 
for the benefit of his nieces J. Sc F., with like re- 
mainders over ; & by a codicil he gave to each of 
his nieces J. Sc F. the sum of £2,000 in addition to 
their respective shares under his will, in apprecia- 
tion of the kind consideration which they showed 
to their mother, Sc directed that such sqms should 
be deducted from, Sc paid out of the share of such 
trust estate, by such will directed to be held in 
trust for his niece M. Sc her children, before such 
share, or any part thereof, should be applied on 
such last-mentioned trust : — Held : the legacies 
given by the codicil were not Bubject to the limita- 
tions contained in the will. — Hill v. Jones 
(1868), 37 L. J. Ch. 465, L. 0. 

10584. — — Specific new gift.] — Boodlb v. 
Partington, No. 10623, post . 

10585. Where Inconsistent with scope of rest 

of will.] — King v. Tootel, No. 10581, ante . 

10686* Death of legatee In testator’s lifetime 

— Substitution of new legatee.] — Testator by his will 
bequeathed several sums of money to several 
pecuniary legatees by name, including one of 
£500 to his sister, & bequeathed the residue of his 
personal estate “ unto all the before-mentioned 
pecuniary legatees,* * with certain exceptions, “ to 
do divided among them in proportion to their 
respective pecuniary legacies. By a codicU 
testator, after reciting his sister’s deatn [in his 
lifetime], bequeathed the sum of £500 to a trustee 
for her children, but was silent as to the residue i 
— Held : the children were not entitled to their 
mother’s share of the residue. Sc there was an 
intestacy as to that share . — Re Gibson’s Trusts 
(1861), 2 John. & H. 656 ; 31 L. J. Ch. 231 ; 70 
E. R. 1222. 

Annotations : — Consd. Langdalo v. Briggs, Martineau v. 

Briggs, Martin eau v . Chambers (1873), 21 W. It. 620 ; Re 

Towry’s S. E., Dallas v. Tovvry (1889), 4t Ch. D. 64. 

Refd. Re Bodtm, Boden v. Boden, [19071 1 Ch. 132. 

10587. Where character of gifts different.] — 

Testator devised a real estate to his three daughters 
equally in remainder, & he provided that if “ any 
of them should die Sc leave issue, then such issue 
should succeed to the mother’s share in that his 
will.” He afterwards gave the residue of his 
estate Sc effects to the same daughters & to his 
two sons in possession : — Held : the issue of the 
daughters took no interest in the daughter’s share 
in the residue. — T ibbs v. Elliott (1865), 34 Beav. 
424 ; 55 E. R. 699. 


Sub-sect. 3. — Substitutional Gifts. 

10588. General rule — Incidents of original gift 
apply.] — Testator, declaring his debts should come 
out of the real, not the personal, gave the real to 
trustees, charged with some charitable legacies, 
Sc one to each trustee. By codicil he removed one 
trustee ; Sc revoked his legacy ; appointing 
another with the same legacy. He revoked all 
the charitable legacies; & gave a less legacy to 
one of the charities, mentioned before, & other 
new charitable legacies, without specifying any 
fund : All hold to be charged on the real ; Sc 
therefore void as to the charitable legacies. — 
Leacroft v. Maynard, Pearson v. Leacroft 
(1791), 1 Ves. 279 ; 3 Bro. C. 0. 233 ; 30 E. R. 
342, L. C. 

Annotations: — Foild. Cooper v. Day (1817), 3 Mer. 154* 
Distil. Re Merge* Trust (1851), 10 Hare, 171. FoUi? 
Johnstone v. Uarrowby (1859), 1 De G. F. & J. 183. 
Consd. Re Boden, Boden v. Boden, [1907] 1 Ch. 132. 
Foild. Re Joseph, Pain r. Joseph, [1908] 1 Ch. 599 ; Re 
BaCkhoUse, Salmon v. Backhouse, [1916] 1 Ch. 65. Refd. 
PonneUan v. Q’tfalll (1870), 18 W. R. 1188. 
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Sect . 29. — Incidents of related gifts : Subject. 3. ] 

10589 . ,] — Testator gave the residue 

of his estate to two trustees, in trust, out of the 

S reduce, to invest £4,000 in the funds, in trust for 
is granddaughter for her life, 6s after her death 
for her children, 6s on failure of children he 
directed that the capital should fall into the 
residue. By a codicil reciting that he had by his 
will given to the two trustees, in trust for his 
granddaughter, £4,000 5 per cents, standing in his 
name, 6s that he was desirous that such trust 
should be executed by three persons, he appointed 
another person to be a co-trustee & guardian of 
his granddaughter jointly with the two named 
in his will ; 6s he directed that his said trustees 
should transfer the said stock to his granddaughter 
free from all deductions : — Held : testator did not 
intend to give £4,000 stock to his granddaughter 
absolutely, but merely that the trusts declared 
by his will of the £4,000 should be performed by 
three persons instead of two. — B arry v. Crundall 
( 1835), 7 Sim. 430 ; 4 L. J. Ch. 204 ; 58 E. R. 902. 

Annotations : — Consd. Hargreaves v. Pennington (1864), 34 
L. J. Ch. 180. Eefd. Fenton v. Farington (1856), 2 Jur. 
N. 8. 1120. 

10590. -.l—-Testator by his will gave 

£3,000 to his brother JB. for his life, with remainder 
to his wife for her life, remainder to his children ; 
6s he gave £6,000 to his sister S. for her life, with 
remainder to her husband for his life, remainder 
to her children ; 6s after giving £10 a year each to 
his two maidservants, for their lives, he gave his 
real estate, 6s the residue of his personal estate 6s 
effects to his sister H. By a codicil, described as 
a codicil to his will, he left his brother B. an equal 
share of his effects with his sisters, to have the 
interest for his life, with limitations, after his 
decease, for the benefit of his wife & children ; 6s 
his sister S. was to have an equal share with his 
sister H. By a second codicil he left to his two 
maidservants £10 a year each for their lives. 
Testator’s sister 8. survived her husband, & died 
leaving two children : — Held : 8. was entitled, 

under the first codicil, to one-third share of 
testator’s personal estate, subject to the same 
limitations declared by testator with respect to the 
legacy of £0,000 which had been given by the will. 
— Cookson v. Hancock (1830), 1 Keen, 817 ; 
Donnelly, 72 ; 5 L. L. Ch. 245 ; 48 E. R. 522 ; 
affd., 2 My. & Cr. 000, L. C. 

Annotations : — Expld. Johnston v, Harrowby (1859), John. 
425. R©M. Donnollan v. O’Nolll (1870), 10 W. R. 1188. 

10591. .] — Testator bequeathed to L. 

an annuity of £150, payable half-yearly, for her 
separate use. He afterwards wrote in the margin 
opposite this bequest : “ Now, Mrs. J. Gray, one 
hundred guineas per annum, in quarterly pay- 
ments.” L. had married a Mr. Gray prior to the 
date of the will: — Held: the annuities were 
substitutional, 6s the legatee was entitled to an 
annuity of one hundred guineas for her separate 
use. — M artin v. Dbinkwater (1840), 2 Beav. 215 ; 

9 L. J. Ch. 247 ; 48 E. R. 1102. 

Annotations: — Reid. Wilson v. O'Leary (1871), L. R. 12 Eq. 
525. Mentd. Day v . Croft (1841), 4 Beav. 34. 

10592. .] — Testatrix appointed a legacy 

out of a particular fund. By a codicil she revoked 
it, 6s gave a legacy of half the amount only, but 
without referring to the particular fund : — Held : 
latter was a mere substitution for the former, & 
the particular fund failing, the legatee was not 
entitled to be paid out of the general assets. — 
Bristow v . Bristow (1842), 5 Beav. 289 ; 49 
E. R. 589. 

Annotation Retd. Lee v. Pain (1845), 4 Hare, 201, 

10593. .] — Testatrix, being liable to 

pay an annuity to A. for life, purchased an annuity 


during B.'s life, & effected a policy on B.'s life for 
£2,000. By her will she recited, that on the death 
of B. £2,000 would be recovered to her estate. 
In the event of B. dying in the life of A., the 
exors. were to provide A.’s annuity out of her 
estate. In the event of A.’s death before B., she 
gave the purchased annuity to C., he paying the 
premiums ; 6s on the death of B. she gave to C. the 
£2,000. B. died in the life of A. : — Held : G. was 
not entitled to the £2,000. — Leckie v. Hogben 
(1844), 7 Beav. 502 ; 3 L. T. O. S. 339 ; 49 E. R. 
1100. 

Annotation : — Reid. Dontty v. Laver (1849). 14 L. T. O. S. 

102 . 

1 0594. .] — Testatrix, by her will, dated 

in 1832, directed the trustees of a fund over which 
she had a power of appointment to hold £1,000, 
part thereof, on trust for her daughter E. for her 
separate use for life, with remainder to her 
husband, with remainder to her children, 6s in 
default of children, as therein mentioned, among 
the other children of testatrix. She then gave 
other similar portions, £1,000 each, of the same 
fund on similar trusts for her two other married 
daughters, H. 6s ¥., 6s their husbands 6s families. 
Afterwards, H. 6s her husband becoming involved 
testatrix advanced them £1,000 out of her own 
moneys, taking their joint receipt for the same, 
6s that it was in discharge of the above legacy. 
Afterwards, by a codicil referring to the will, 6s 
to this payment 6s acknowledgment, testatrix 
desired the acknowledgment to be cancelled ; 6s 
then expressing a fear of a deficiency of the trust 
fund, directed £1,000 to be paid to F. & £1,000 to 
E., without any express directions as to the 
settlement of these sums : — Held : the sums 
given to E. 6s F. in the codicil must be taken to 
have been given with the like restrictions, etc., as 
the similar amounts given to E. 6s F. in the will. — 
Fenton r. Farington (1850), 2 Jur. N. 8. 1120. 

10595. .] — Testator bequeathed to his 

nieces £500 owing to him from A. A he directed 
that if his estate should not be sufficient to pay 
his legacies in full, they should, exclusive of that 
to his nieces, abate proportionably, & if it should 
be more than sufficient, they should be increased 
proportionably. Testator received the debt, 6s 
by a subsequent codicil, 44 in the place of the said 
intended legacy,” gave his nieces £500, to be paid 
out of his general personal estate : — Held : the 
second legacies were substitutionary, & subject 
to the same incidents, 6s the nieces were not 
entitled to have them increased proportionably 
out of the undisposed of estate. — D uncan v. 
Duncan (No. 2) (1859), 27 Beav. 392 ; 54 E. R. 
154. 

10596. .] — Testator gave all his 

personal estate to his wife for life, & he bequeathed 
£40 to A., & other pecuniary legacies, all of which 
were payable at her death. By a first codicil, he 
gave a legacy of £200 to 0., who was not mentioned 
in his will, 6s he directed that all things in his 
codicil should be performed as if the same were so 
declared in his will. By another codicil he 
revoked the legacy of £40 to A., & gave her £50 : — 
Held : the legacy of £200 was payable at the death 
of testator, but that the payment of the legacy of 
£50 was postponed until the death of the widow. — 
Gieslbr v. Jones (1858), 25 Beav. 418 ; 63 E. R. 

1 0597. -.] — Testator gave by will £3,000 

upon trust for A. 6s her children, 6s after the decease 
of A., without issue, for the children of B. By a 
codicil of later date testator recited that he had 
by his will given the £3,000 to A. for life, with 
remainder to her children, 6s afterwards to B. for 
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life, with remainder to his children, Sc revoked the 
will as to £2,000, part of the £3,000, from Sc after 
the devise to A. & her children, & instead of giving 
the said sum of £2,000 to B. & his children be- 
queathed the same to 0. By the will testator had 
also given £2,000 to B. for life, with a gift over on 
insolvency : — Held : if the codicil had been read 
as an implied gift of £1,000 to B. for life, the gift 
over on insolvency would have attached to the 
£1,000 as well as to the £2,000 . — He Smith (1802), 
2 John. Sc H. 694 ; 70 E. R. 1190. 

Annotations: — Folld. Re Curzon, Martin v. Perry (1912), 

56 Sol. Jo. 362. Befd. Re Bedson's Trusts (188.5), 28 

Ch. D. 523 ; Re Boden, Boden v. Boden, [19071 1 Ch. 132. 

10598. .1 — Re Boddington, Bod- 

DINGTON V. CLATRAT, No. 10003, pO*t. 

10599. .] — By his will testator be- 
queathed £10,000 upon trust for A. for life, Sc after 
her decease for eight persons named, in certain 
proportions, among whom was B., who was to 
receive £1,000. By a codicil to his will testator 
gave B. 44 £2,000 instead of £1,000 as bequeathed 
by my said will ” : — Held : following the general 
rule the legacy by the codicil being given instead of 
that by the will, was subject to the same incidents, 
& the payment thereof must be deferred until 
after the death of A. — Re Colyer, Millikin v 
Swelling (1880), 65 L. T. 344 ; 3 T. L. R. 7. 

10600. .]- — Testator by his will gave to 

his granddaughter A. an annuity of £300, to be a 
charge on certain land, Sc after her death he 
directed that “ the said sum of £300 ” should be 
raised Sc paid unto Sc amongst her children as she 
should by deed or will appoint, Sc in default of 
appointment amongst her children equally during 
their respective lives. He devised to his grand- 
daughter B. a like annuity of £300 to be a charge 
on the same property, 44 & to bo paid to her Sc her 
children in the same manner in all respects as the 
annuity hereinbefore given to my granddaughter 
A.*’ By a codicil reciting that B. had by his will 
given an annuity of £300 to each of the two grand- 
daughters he revoked the gifts “ of the said 
annuities,* * Sc in lieu thereof gave to each of his 
said granddaughters A. Sc B. an annuity of £150, 
to be payable Sc charged in the same manner Sc on 
the same hereditaments as the several annuities 
of £300 under the will. The children of A. & B. 
were not referred to in the codicil : — Held : the 
effect of the codicil was to substitute annuities of 
£160 to A. Sc B. Sc their respective children for the 
annuities of £300 given by the will . — Re Fremk’s 
Contract, [1895] 2 Ch. 778 ; sub nom. Re Freme’s 
Estate, Re Freme’s Contract, Freme v. Hall, 
04 L. J. Ch. 802 ; 73 L. T. 300 ; 44 W. R. 164, 
O. A. 

Annotation : — Mentd. lie Staples, Owen v. Owen, [1916] 

1 Ch. 322. 

10601. -.] — (1) On general principles 

it cannot be doubted that in a simple case of a 
substituted legacy, the substituted legacy is sub- 
ject to the same conditions Sc incidents as the 
original legacy was subject to ; but, so far as I am 
aware, that doctrine has never been applied, 
except to a case of a substituted legacy. I am not 
aware that it has ever been applied to a case where 
the beneficiaries in a codicil are not identical with 
the beneficiaries in the will (Cozens -Hardy, M.R.). 

Where the amount of the legacy to a legatee has 
been altered, added to, or diminished by a codicil, 
Sc the substituted amount is given to the same 
person in lieu of or in addition to the original 
legacy, the bequest made by the codicil is subject 
to the same conditions Sc incidents as the original 
legacy in the hands of the original legatee 
(Farwell, L.J.). 

(2) This is the converse case of an absolute 


gift to the granddaughter, Sc in lieu thereof a 
larger sum given to the granddaughter for life, 
Sc then to her children. I know of no principle 
which can justify the application of the well- 
settled doctrine about substitution Sc cumulative 
legacies, Sc I know of no case which can justify 
the application of that doctrine in a case like this 
(Co7ens-Hardy, M.R.). — Re Joseph, Patn v. 
Joseph, [1908] 2 Ch. 507 ; 77 L. J. Oh. 832 ; 99 
L. T. 539 ; 24 T. L. R. 770, C. A. 

Annotations : — As to (1) Consd. Re Backhouse, Salmon v. 

Backhouse, [19161 1 Ch. 65. As to (2) Consd. Re Trinder, 

Sheppard t>. Pranco (1911). 56 Sol. Jo. 74. 

10602. .1 — The general rule of con- 
struction, that primA facie a substituted legacy is 
subject to the same conditions as the original 
legacy, is not confined to cases where the only 
change introduced is one of amount, but may 
sometimes apply to cases where the legatee under 
the substituted gift is a different person from the 
original legatee. — Re Backhouse, Salmon v. 
Backhouse, [191 0] 1 Ch. 05 ; 85 L. J. Ch. 140 ; 
114 L. T. 39 ; 00 Sol. Jo. 121. 

10603. Application of rule — Legacy <fe annuity.] — 
Testator, after giving a legacy of £200 to his wife, 
directed his trustees 44 in addition thereto to pay 
to my said wife, so long as she shall continue my 
widow Sc unmarried, an annuity of £300, or other- 
wise in lieu Sc in substitution of the said annuity, 
at the option of my said wife if she shall prefer it, 
a legacy of £2,000.” After the date of the will 
the marriage was declared null by the Divorce Ct. 
in a suit brought by the wife against testator. 
After this testator died leaving the lady surviving. 
The judge held that she was entitled to the legacy 
of £200, but was not entitled to the annuity or the 
£2,000. She appealed from this decision so far 
as it was unfavourable to her : — Held : she could 
not take the £2,000, for that an option to take a 
legacy instead of an annuity could not exist if 
there was no right to take the annuity ; &, more- 
over, a gift by way of substitution for another is 
subject to the same conditions as the original 
gift. — Re Boddington, Boddington v. Clairat 
(1884), 25 Ch. D. 685 ; 50 L. T. 701 ; 32 W. R. 
448, C. A. ; sub nom . Re Boddington, Bodding- 
ton v. Boddington, 53 L. J. Ch. 475. 

Annotations : — Apld. Re Joseph, Pain v . Joseph, ri908] 

1 Ch. 599. Mentd. In the Goods of Howe (1884), 33 W. R. 

48 ; N. v. M. (1885), 1 T. L. R. 523 ; Re Bolton, Brown v. 

Bolton (1886), 54 L. T. 396 ; Re Lowe, Danily i\ Platt 

(1892), 61 L. J. Ch. 415 ; Re Howard, Taylor v. Howard 

(1901), 84 L. T. 29G ; Anderson v. Berkley, [19021 1 Ch. 

936 ; Re Kettlewoll, Jones v. Kettlewell (1907), 98 L. T. 

23 ; Re Wagstaff, Wagstaft v. Jallond, [1908] 1 Ch. 162 ; 

Re Mason, Mason v. Mason, [19101 1 Oh. 695 ; Re 

Hammond, Burniston v. White, [19111 2 Ch. 342. 

1 0604. Whether to questions of amount only.] 

— (1) Where a pecuniary legacy is given in a will 
or codicil expressly in lieu of one previously given 
of a different value, the cts. usually adopt the 
interpretation that the alteration is intended to 
apply to the amount of the legacy only, & that 
therefore the new amount is to be substituted for 
the amount of the original legacy Sc becomes 
subject to the same conditions & limitations. 
But, although this is the general rule, they do not 
follow it where its effect would be to introduce 
such limitations as would convert a gift in its 
terms absolute into one of a life estate only 
(Fletcher Moulton, L.J.). 

(2) If a pecuniary legacy is expressly given in 
addition to a previous one the pt. leans to the con- 
clusion that the intention of testator is to alter 
only the amount of the legacy (Fletcher Moulton , 
L.J.). 

(3) If testator directs that the legacies in the 
body of his will shall be free of legacy duty Sc then 
at some later date adds a codicil which gives a 
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series of pecuniary legacies simpliciter 9 without 
any provision as to the payment of legacy duty, 
there is in my opinion no presumption that if one 
of the beneficiaries under the codicil happens to he 
a beneficiary also under the will his legacy is to be 
paid free of legacy duty, while the others are not 
(Fletcher Moulton, L.J .). — Re Bodbn, Bodbn 
v. Boden, [1907] 1 Ch. 132 ; 76 L. J. Ch. 100 ; 95 
L. T. 741, 0. A. 

Annotations: — As to (1) Reid. Re Joseph, Pain v . Joseph, 
[1908] 2 Ch. 507. Generally, Reid. Re Blgge, Granvulo 
v. Moore. [1907] 1 Ch. 714 ; Re Howarth, Howarth v. 
Makinson, [1909] 2 Ch. 19 : Re Boulootfc’s Settlmt., 
Wood v. Boulcott (1911), 104 L. T. 205 ; Re Watkins' 
Settlmt., Wills v. Spenoe, [1011] 1 Ch. 1 ; Be Young, 
Brown v. Hodgson, [19121 2 Ch. 479 ; Re Rose, Rose i>. 
Rose (1915), 85 L. J. Ch. 22. 

10605. .] — Re Joseph, Pain v. Joseph, 

No. 10601, ante. 

10606. .] — Re Backhouse, Salmon v. 

Backhouse, No. 10602, ante. 

10607. Different beneficiaries in substituted 

gift.1 — Re Joseph, Pain v. Joseph, No. 10601, ante. 

10608. .] — Re Backhouse, Salmon v. 

Backhouse, No. 10602, ante. 

t 0609. Substituted gift different in character.] 

— Re Joseph, Pain v. Joseph, No. 10601, ante. 

Legacy duty .] — See Estate & Other 

Death Duties, Vol. XXI., p. 81, Nos. 670-573. 

10610. Exceptions to rule — Revocation of gift of 
house charged with annuity — Substitution of new 
house.] — Where there is a revocation of a specific 
gift of a house charged with an annuity, & another 
house is given in substitution, a certain reason 
being assigned for such revocation, though that 
reason does not arise, the revocation of the gift & 
the annuity is complete, & the substituted house 
is taken free from the annuity. — Struthbrs v . 
Struthers (1857), 6 W. R. 809. 

Annotations: — Mentd. Saxton t\ Saxton (1879), 13 Ch. D, 
359 ; Re Russell, Russell v. Chell (1882), 19 Ch. D. 432. 

10611. Where Inconsistent with terms of 

substituted gift.] — Re Gibson’s Trusts (1861), 2 
John. & H. 656 ; 70 E. R. 1222. 

Annotations : — Reid. Langdalo v. Briggs, Martineau v. 
Briggs, Martineau v. Chambers (1873), 21 W. R. 620; 
Re Towry’s S. E. f Dallas v. Towry (1H89), 41 Ch. D. 64 ; 
Re Boden, Boden t>. Boden, [1907] 1 Ch. 132. 

10612. .] — Re Boden, Boden v. Boden, 

No. 10604, ante. 

Gifts to alternative donees.] — See Sub-sect. 6, 
p 08 t. 


Sub-sect. 4. — New Gift not Substitutional. 

10613. General rule — Incidents do not attach.] — 
Testator, by his will, gave two-thirds of his residue 
to his eldest son, with a gift over in case he died 
under twenty-five & unmarried ; & he gave the 
remaining one-third to his second son, in similar 
terms. By a codicil he revoked so much of his 
will as related to the distribution of his residue, & 
gave to his second son £20,000 sterling in lieu of 
his one-third of the residue, & he appointed his 
eldest son residuary legatee : — Held : the gift of 
the £20,000 was absolute, & not subject to the same 
limitations as the one-third of the residue. — 
Alexander v . Alexander (1842), 5 Beav. 618 ; 
49 E. R. 679. 

Annotation : — Co Old. Donnellan v. O'Neill (1870), 18 W. R. 

1188. 

10614. .] — By his will, testator gave 

£20,000 to his daughter for life, with remainder tp 
her children, to be vested at twenty-one or death 


under that age, leaving isspe. By a cpdicil 
44 instead of the £20, 000, n he gave $I&>Q00 io ids 
daughter for life, with remainder to her children, 
“ or the survivors ** : — Held : the gift by tne 
codicil was not substitutional, so as to make the 
limitations of it similar to those in the wjlb A 
children who died after ^ttaipiqg twenty-one, in 
the life of the daughter, were excluded, as against 
the surviving children. — BUnKY v. Bannister 
( 1857), 23 Beav. 336 ; 53 E. R. 132. 

Annotation : — Re!d. Rt Boden, Boden v. Boden. [11)071 

1 Ch. 132. ' 

10615. .] — Testator bequeathed a legacy 

to trustees for his son for life, with remainder to 
his children. Subsequently, by a codicil, reoiting 
that he had given a legacy for the benefit of his 
son & his family, he revoked the legacy, & in lieu 
thereof made his son one of his residuary legatees : 
— Held : the son was entitled to the share of the 
residue absolutely. — Hargreaves v. Pennington 
(1864), 34 L. J. Ch. 180 ; 10 L. T. 867 ; 10 Jur. 
N. S. 834 ; 12 W. R. 1047. 


Sub -sect. 5. — Gifts under Accruer Clause. 
10616. Whether incidents of original gift attach 
to accrued gift.] — Devise of £600 apiece to be paid 
to his two daughters, at the age or twenty-one, & 
the residue of his personal estate to his son G. t 
who died in bis minority ; decreed that a moiety 
of the residuary part of his estate was immediately 
vested in each of his sisters, & shall not be subject 
to the contingency of the death of either of them 
dying before twenty-one years old. — Bargrave v. 
Whightwick (1679), Caa. temp. Finch, 436 ; 23 
E. R. 237. 

10617. .] — Residuary bequest to testator's 

nephews & nieces per stirpes equally for their lives ; 
& after the death of either that share of the 
principal to be paid equally to & among the children 
of such of his said nephews & nieces as should die ; 
4& if any die without leaving any child or children, 
that share to go to & among the survivors or sur- 
vivor of them in manner aforesaid. Upon the 
death of one without a child that share goes to the 
survivors for their respective lives only, & will 
pass to their children respectively with the original 
shares : but upon the death of the last survivor 
without a child his shares, both original & accrued, 
are undisposed of ; notwithstanding another has 
left a child. 

The only question in this cause then is how the 
words “ in manner aforesaid ” are to be applied. 
. . . If the will, after the disposition, in case any 
of the nephews or nieces should die without leaving 
issue, to the survivors or survivor, had stopped 
there, it would have clearly passed the absolute 
interest : but I must see whether I can refer the 
subsequent words to any preceding part of the 
will. ... I cannot help saying, though it is but 
a conjecture, that testator meant them to take that 
surviving share under the same terms, & subject to 
the same restrictions & limitations as the original 
share (Lord Apvanley, M. R.). — Milsom ti. 
Awdey (1800), 6 Ves. 465 ; 31 E. R. 684. 

Annotations: — Consd. humlsy v. Robbies (1853). 10 Hare, 
621 ; Re Corbett's Trusts (I860), John. 591 ; Re Arnold's 
Trusts (1870), L. R. 10 Eq. 252; Harrison v. Harrison, 
[1901] 2 Ch. 136. Refd. Goodman v. Goodman (1847), 
1 He G. Sc 8m. 696 ; Hurry v. Morgan (I860), L. R, 3 Eq. 
152 : Smith v. GreenhJU (I860), 14 W. B. 6 12 ; __ 
v. Giles (1870), L. Ii. 5 C. P. 014 ; Williams v. James (ifflff, 
20 W. R. 1010; Re Bowman, Re Lay, Whytebeod e. 
Boulton (1889), 41 Cb. D. 61)6 ; Re Robson, Howdeo v. 
Robson, [1899] W. N ~ 
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10018 . ■.] — Testator bequeathed the residue 

of his personal estate to trustees in trust for his 
daughter, & after her decease for all & every the 
child or children of his daughter, share & share 
alflfe, when they should respectively attain twenty- 
one, with maintenance in the meantime \ & in 
case any of the children should die under twenty- 
one, & have one or more child or children who 
should survive testator’s daughter, & live to attain 
twenty-one, such child or children to be entitled 
to his or their parent’s share ; provided also, that 
in case any child or children of his daughter should 
die before attaining twenty-one the share or shares 
of such child or children should go to the survivor 
or survivors, & the issue of any deceased child or 
children who should marry & die under twenty-one, 
to be equally divided between them, if more than 
one, the issue of any deceased child or children to 
stand in the place of the parent or parents ; with 
a limitation over, provided there should be no 
child of his daughter, or there being any such, no 
one of them should live to attain twenty-one, nor 
leave any issue who should live to attain that age : 
— Held : the limitation over was intended to take 
effect only on failure of grandchildren who should 
survive testator’s daughter, & not live to attain 
twenty-one & was therefore not too remote. 

It is reasonable to intend that testator meant 
that the same grandchildren, who by the former 
clause were to take their parent’s original share, 
should take that portion of the share which 
accrued by the death of another child of the 
daughter without leaving issue (Leach, M.R.). — 
Trickey v. Trickey (1832), 3 My. & K. 500 ; 40 
E. It. 213. 

Annotation:— Consd. EUIcombe v. Gomporta (1837), 3 

My. & Or. 127. 

10019. — — .] — Testator gave a sum of stock to 
his wife for life, <fe, after her death, to his sons & 
daughter ; & ho directed the interest of his 

daughter’s share to be paid to her for her separate 
use, for life, <fc at her decease the capital to be 
divided amongst such children as she should have 
living at his decease, the shares of sons to be paid 
at twenty-one, & of daughters at twenty-one or 
marriage, provided their mother was then dead, 
otherwise, her children’s shares were not to be paid 
to them until her decease ; but if testator’s 
daughter had no children living at her decease, 
her share was to be equally divided amongst such 
of his sons as should be then living ; & if any of 
his sons & daughter should die before his wife, & 
without leaving issue, their shares were to be divided 
among his other children : — Held : the daughter’s 
children living at testator’s death took absolute 
vested interests at twenty-one, though then’ 
mother was still living ; & her interest in the share 
of one of testator’s sons who died in the lifetime 
of his widow was not subject to the same trusts 
as her original share, but vested in her absolutely, 
— Gibbons v. Langdon (1833), 6 Sim. 260 ; 58 
E. R. 591. 

10620 . .] — Testator devised his residuary 

freehold, copyhold & leasehold estates to his son & 
four daughters, “ & their lawful issue respectively 
in tail general, with benefit of survivorship to k 
amongst their issue respectively, as tenants in 
common ” : but such issue “ being sons,” not to 
have vested interests until they attained twenty- 
one, or 44 being daughters,” until twenty-one or 
marriage ; with power to the trustees, after the 
death of his son or daughters respectively, to 
advance such issue during minority, to the extent 
of one half the presumptive share of 44 each 
child ” ; & in case his son or daughters or apy or 
of ijhem should die vdthout leaving lawfvu 


issue, or with lawful issue, & such issue, bein^ a 
son or sons, should not attain twenty-one, or being 
a daughter or daughters, should not attain that 
age or be married, then the part or share of him 
or her so dying to he for the benefit of the sur- 
vivors & their issue, in the same manner as their 
original shares : — Held : testator’s children took 
estates for life, as tenants in common, in the free- 
holds & copyholds, with remainder to the grand- 
children, in tail general, in the shares of their 
respective parents, with cross-remainder in tail 
between the grandchildren respectively, & with 
remainder for life to the survivors or survivor, 
others or other of the parents, in equal shares for 
life, with remainder in tail to their children ; the 
shares accruing to such survivors, etc. to bo subject 
to the same limitations & such benefit of survivor- 
ship as the original shares. — C ursham v. Newland 
( 1839), 2 Beav. 145 ; 48 E. R. 1135. 

10621. — — .] — Bequest of pecuniary legacies to 
each of four persons for life, interest at 5 per cent., 
to be paid till the heir attained twenty-one ; & 
44 in case of the demise of any of the above parties 
without legitimate issue, then his or her proportions 
to be divided equally amongst the survivors.” 
After testator’s death, one of the legatees died 
without having been married : — Held : the sur- 
vivors were absolutely entitled to the legacy. — 
Ranelagh v. Ranelagh (1841), 4 Beav. 419 49 

E. R. 401, 

10622. .] — Leemtng v. Siierratt, No. 

10405, ante. 

10623. .] — -Testatrix by her will gave to her 

trustees a sum of money upon trust, to pay out 
of the interest an annuity to A., an annuity to B. 
& to pay the remainder of the interest to her two 
nieces, but if either niece died without issue before 
both A. <S6 B. were dead, then to pay the whole 
fund on the decease of the survivor of A. & B. tq 
the survivor of the two nieces, & testatrix declared 
that the legacies given to her nieces should not 
lapse on the death of either of them without issue 
in the lifetime of testatrix. One of the nieces 
died a spinster, then one of the annuitants died : — 
Held : on the death of the annuitant her annuity 
did not fall into the residue, but belonged to the 
surviving niece, & the surviving niece took the 
share of deceased niece in the capital absolutely, 
& not subject to the trusts of her own original 
share, the rule being that when a separate legacy 
is given, & a new gift is made of that separate legacy 
to a legatee who takes another legacy, the intention 
must be clearly expressed to subject the new gift 
of the separate legacy to the trusts of the original 
share. — Boodle v. Partington (1852), 20 L. T. 
O. S. 39 ; 16 Jur. 606. 

10624. .] — Testator having three sons & 

three daughters, gave by his will residuary estate 
in trust to be divided into six shares, 44 being as 
many shares as ” he had children, one share to be 
for the benefit of each child in manner following, 
viz., the share of sons to be paid to them as soon 
as convenient after testator’s death, <Sc the shares 
of daughters to be vested in trustees for their 
respective benefit as thereinafter mentioned. 
Provided that if any son died without having issue 
living at his death, the share intended for such son, 
& any share accruing under that proviso, should 
accrue to the survivors of testator’s children, their 
exors. or administrators ; & he directed his 

daughters’ shares to be invested upop trusts therein 
mentioned for them & their children. By a codicil 
reciting that he desired to settle more distinctly the 
share of one of the daughters, he revpked the will 
as to her share, & gave it in trust for her for life, 

after her death for such of her children u* should 
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Attain twenty-one or, being daughters , marry ; 
& in case she should have no child living at her 
decease who should attain a vested interest, in 
trust for testator’s children who should be living 
at her decease, & the repesentatives of such as 
should be dead. One of testator’s sons died in 
his lifetime a bachelor & the above-mentioned 
daughter died after testator’s death a spinster : — 
Held : (1) the surviving sons’ shares, both original 
& accruing, vested absolutely on the testator’s 
death, the clause of substitution, as to sons’ shares 
operating only in case of death in the lifetime of 
testator ; (2 ) the daughters’ accruing shares vested 
in them absolutely. 

We then come to the proviso with respect to the 
shares of sons dying without issue. This is a 
proviso which in different wills has different 
meanings, according to the intentions of testators. 
It may be intended to take effect by substitution 
or by limitation, & if by limitation it may be 
intended to operate generally, or may be confined 
to the period of the testator’s lifetime. But it is 
not immaterial to observe that the words may 
operate by substitution & I think that, upon the 
true construction of the will, the meaning of 
testator was to substitute the survivors or survivor 
for the person who if he had survived testator, 
would have taken under the original gift. Of 
course there could be no substitution for those 
whose shares had been paid or transferred in his 
own lifetime (Turner, L.J.). — Ware v. Watson 
(1855), 7 De G. M. <fc G. 248 ; 3 W. R. 496 ; 44 
E. R. 97, L. JJ. 

Annotation : — Generally , Consd. Bowers v. Bowers (1870), 

5 Ch. App. 244. 

10625. .] — On a gift by will to testator’s 

daughters, 44 the share or shares of such daughters 
to be for their sole & separate use,” followed by a 
contingent gift over to the survivors : — Held : 
the separate use attached to the accrued as well as 
to the original shares. — Re Jarman’s Trusts 
(1865), L. R. 1 Eq. 71. 

10626. .] — Testator had three sons, J., T. 

& R. He devised to each, in the same form of 
words, a separate property for life, & after a son’s 
death to his child or children in fee. In case any 
one of the eons should die without lawful issue, 
the property of such son was to be divided equally 
between the two survivors 44 in the same manner 
as the estates hereinafter devised are limited to 
them respectively ; subject, nevertheless, to the 
proviso hereinafter mentioned.” At the end of 
the three devises came the proviso in these terms : 

“ Provided that m case any or either of my said 
sons shall depart this life leaving a widow, then I 
give the hereditaments & premises, so specifically 
devised to such one or more of them so dying, unto 
his widow & her assigns for & during the term of 
her natural life.” The youngest son died un- 
married. His two brothel's divided hie property 
between them. The eldest son died, & after him 
the second son, each leaving a widow, but no child : 
— Held : each widow was entitled to a life estate 
in all that had been possessed by her husband 
during his life. 

The proviso is a limitation, & must be so con- 
strued. 44 Specifically ” means the same thing, 
whether used in a devise of land or of chattels. 

“ So ” in this case is merely descriptive, & is the 
Bame as 44 hereinbefore.” 44 So specifically ” is 
therefore merely descriptive. In this will the 
description was meant to apply whether the pro- 
perty was given directly, as in the first instance, 
or indirectly, as in the second instance. The 


proviso being at the end of all the devises, must 
have a meaning applicable to all, & not be treated 
as if placed at the end of one , & thus made 
applicable to one only.— G iles v. Melsom (1873), 
L. R. 6 H. L. 24, H. L. ; revsg . S. C. sub nom. 
Melbom v. Gibes (1871), L. R. 6 0. P. 532, Ex. Ch. 

Annotations .-—Reid. Gibbons v. Gibbons (1881), 0 App. Caa. 
471. Mentd. Hough v. Win <1 us (1884), 12 Q. B. I). 224 ; 
Witt v. Bannor (1887), 19 Q. B. D. 270. 


Sub-sect. 6. — Gipts to Alternative Donees. 

Alternative donees generally.] — See Sect. 17, 
sub-sect. 5, ante . 

10627. Whether incidents attach to alternative 
gift — Survival of period of distribution — Original 
gift.] — Testator gave his residuary estate to 
trustees upon trust for his widow for life, & after 
her decease for distribution among such of his 
five nephews as should be living at the time of 
her death, in equal shares ; but if any of them 
should then be dead leaving issue, such issue to be 
entitled to their father’s share. One of the 
nephews died in the lifetime of the widow, leaving 
issue one daughter, who also died before the widow 
died, & therefore before the period of distribution : 
— Held : the condition annexed to the contingent 
gift to the parents was not to be extended by 
implication to the gift to the issue, & the daughter 
of deceased nephew, though dying before the 
period of distribution, took a vested immediate 
interest in the share which her father would have 
taken if alive at the period of distribution, although 
the amount could not be ascertained until the 
death of the tenant for life. — Martin v. Holgate 
(1866), L. R. 1 H. L. 175 ; 35 L. J. Ch. 789 ; 15 
W. R. 135, H. L. ; revsg . S. C. sub nom. Holgate 
v. Jennings (1864), 34 Beav. 79. 

Annotations : — A pld. Re Applobeo’s Trusts (1873), 28 

L. T. 102 : Re Woolrich, IlarriH v. Harris (1879), 11 Ch. D. 
G63. Folld. Re Woolley, Worraald v. Woolloy, [1903] 
2 Ch. 20fi. Reid. Re Orton’s Trust (1806), L. B. 3 Eq. 
375 ; Ralph v Carriek (1877), 5 Ch. I). 984 ; Wingfield v. 
Wingfield (1878), 9 Ch. D. 658 ; Crostbwait© v. Dean 
(1879), 40 I,. T. 837 ; Re lUrke, Kenyon v. Blrks (1899), 
68 L. J. Ch. 319 ; Re Embury, Page v. Bowyor (1913), 109 
L. T. 511 ; Re Timson, Smiles v. Timson, [1916] 1 Ch. 293. 

10628. .] — Testator gave his pro- 

perty to trustees upon trust after the death of the 
survivor of his children to divide same between & 
among his 44 grandchildren then living equally 
per stirpes & not per capita , or the issue of such as 
may have died (such issue taking a parent’s share 
only) so that my grandchildren (or their issue) 
may take their shares equally in loco parentis : — * 
Held : the gift to the issue of the grandchildren 
was original & not substitutional, & a great grand- 
child of testator who predeceased his own parent 
& the last surviving tenant for life took a vested 
interest . — Re Woolley, Wormald v. Woolley, 
[1903] 2 Ch. 206 ; 72 L. J. Ch. 002 ; 89 L. T. 16. 

Annotations : — Bold. Bennett v. Houldeworth (1911), 104 
L. T. 304 ; Re Schofield, Baker v. Chefflns, [19181 2 Ch. 64. 
Mentd. Re Ward, Partridge r. Hoare-Warri, 11920] 1 Ch. 
334 ; Re Gardner, Ellis r. Ellis, [1924] 2 Ch. 243. 

10629. .] — By a codicil to her will 

testatrix directed that her trustees should yearly 
at Whitsunday divide any surplus income of her 
estate in their hands at that dale 44 equally among 
all my then surviving children ... & the lawful 
issue per stirpes of any of my children who may 
predecease leaving such issue the issue of a pre- 
deceasing child taking only the sum to which 
their parent would have been entitled had he or 
she survived ” : — Held : the contingency which 
was attached to the gift to the children not being 
in terms attached to the gift to issue, the con- 
tingency of surviving Whit Sunday did not extend 
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to the issue . — Re Langlands, Langlands v. 

LA J^ NDS < 1017 )> 87 L - Ch - 1 5 117 L. T. 11. 

10630. — - : — Substitutional gift.]— Bequest 

to widow for life, & afterwards to transfer to 
testator s children then living, with a gift to the 
issue of such children if dead, the issue to take 
on Jy th® share their father would have been 
entitled to : — Held : the issue took by substitu- 
tion, Sc to entitle them they must survive the 
tenant for life. — Bennett v. Merriman (1843), 6 
Beav. 360 ; 49 E. R. 865. 

Aimotottarw C°Md. Smith v. Palmer (1849), 7 Bare, 225. 
P \ ^i ai S e 0 John. 619. Refd. Lanphier 
tr 2 T D F^* 484 * Martin v. Hol^ate 

o * 1 R. L. 175. Mentd. Clontto v. Storey, [1911] 

1 Oui lo* 

10631. •— — — .] — Testator bequeathed 

one moiety of his residuary personal estate to 
trustees, upon trust to pay the interest Sc dividends 
equally amongst such of his children as should be 
living at a certain period, for their lives ; &, after 
the death of any of them, upon trust to stand 
possessed of a proportionate share of the fund for 
the use of the issue of the child or children so 
dying, absolutely. “ But, in case of such child or 
children dying without leaving issue, then upon 
trust to stand possessed of the proportionate 
share of the child so dying, in trust for, & equally 
t° # be divided between Sc amongst, my other 
children then living, Sc the issue of such of them as 
may then be dead, such issue nevertheless only 
taking the share their, his or her, parent would 
have taken if living.” H., one of the children of 
testator, who was living at the period of distribu- 
tion, died, leaving issue a daughter, who died 
without issue. Afterwards, W. Sc A., two other of 
testator’s children, died without issue : — Held : 
the daughter of H. took no interest in the shares 
of W. Sc A.— Macgregor v. Macgregor (1845), 2 
Coll. 192 ; 03 E. K. 095. 

-’TConad. Ile Bennett’s Trust (1857), 3 K. & J. 

9 V< 8& Martin v • H olgate (1866), L. H. 1 U. L. 175. 
«««• fem th r. Palmer (1849), 7 Hare, 225; Penny v. 
Clarke (J8 j 9), John. 619 ; He Wildman's Trusts (1860), 1 
Job* 1 - & H- 299 ; Lanphier v. Buck (1865), 34 L. J. Ch. 
650 ; Heasman v. Pearee (1871), 40 L. J. Ch. 258 ; Ht 
r lower, Matheeon v. Goodwyn (1890), 62 L. T. 216. 

10632. .] — Testator, after direct- 

ing his personal estate to be invested, gave the 
income of the same Sc of his real estate to his wife 
for her life, Sc directed that after her death liis 
trustees should sell his real estate “ Sc pay, dis- 
tribute & divide ” the money thence arising, & 
the money at interest, Sc he thereby gave Sc be- 
queathed one-third thereof unto his cousin, JT. S., 
“if he should be then living, but if he should be 
then dead, unto his legal representative or repre- 
sentatives, if more than one, share & share alike.” 
J. 8. died in the lifetime of testator’s widow, 
leaving a widow & children : — Held : upon the 
death of J. 8., his widow & children, as the persons 
who would, in case of intestacy, be entitled to his 
personal estate, according to the Statute of 
Distributions, took vested interests in the third 
of the residue in equal shares, as tenants in 
common.-— S juith v. Palmer (1848), 7 Hare, 225 ; 
13 Jur. 94 ; 68 E. R. 92. 

AnnokUioiis : — Consd. He Crawford’s Trusts (1854), 2 
Brew. 230. Apld. Penny v. Clarke (1859), John. 619 ; 
Loos v. Massey (1881), 3 Be G. F. & J. 113. Refd. Gundry 
Phmiger (1852), 1 Be G. M. & G. 502 : King v. Cleave* 
land (1869), 4 Do G. & J. 477 ; He liutchlnsou, Carter v. 
Hutchinson, [1919] 2 Ch. 17. 

10633. .j — Bequest to H. 8. for 

life, Sc after her decease to testator’s four brothers 
& ; sister, 4i or such of them as should be then 
living ” equally ; Sc in case any of them should be 
then dead, then he bequeathed the deceased 
child’s share to the children, “ to be paid at the 
time before mentioned.** The brothers & sister all 


died in the lifetime of H. S., one, A. B., having 
had no children : — Held : the representatives ox 
A. B. were entitled to his share, & all the children 
took, whether living at the death of H. 8. or not. — 
Masters v. Scales (1850), 13 Beav. 60 ; 15 L. T. 
O. S. 452 ; 51 E. R. 23. 

Annotation# : — Apld. Barker v. Barker (1852), 5 Be G. & Sm. 

753. Refd. Lampliler v. Buck (1863), 6 New llep. 196. 

10634. ,] — A bequest of personalty 

to trustees upon trust to pay the interest thereof 
to testator’s daughters A. & B. for their lives & 
the life of the survivor, Sc upon the decease of the 
survivor to pay & transfer the capital equally 
among all the testator’s children, & the issue, if 
any, of A. & B. & of any other deceased child, in 
such manner that such issue might be entitled to 
such share or shares as his or their deceased parent 
or parents respectively, if living, A. & B. excepted, 
would have been entitled to. A. Sc B. died without 
leaving issue ; — Held : the whole fund belonged 
to testator’s children other than A. & B., Sc to the 
children living at the death of such as had died 
leaving children. The shares of such as had died 
without leaving children belonged to their repre- 
sentatives. — Re Bennett’s Trust (1857), 3 K. & J. 
280 ; 69 E. R. 1114. 

Annotations : — Apld. Re Wildman’s Trusts (I860), 1 John* 

6 H. 299. Distd. Stuart v. Cockerell (1869), L. R. 7 Kq* 

363. Apld. He Wood, Moore v. Bailey (1880), 43 L. T* 

730. Refd. Crauae v. Cooper (1859), 1 John. & H. 207 ; 

Bolitho r. Hillyar (1865), 13 W. R. 600 ; Lamphior t\ 

Buck (1865), 6 New Hop. 196 ; Re Smith’s Trusts (1878), 

7 Ch. B. 665 ; He Boam, Shorthouso v. Annibal (1911), 56 

Sol. Jo. 142. 

1 0635. — .] — A fund was bequeathed 

upon trust for a daughter of testator for life, Sc 
after her death for her husband for his life, Sc after 
the death of the survivor, for the daughter’s 
children who should be living at her decease 
equally, & the children of such children as should 
be dead, such children to have their parent’s shares 
only, & if there should be no such child or grand- 
child, in trust to transfer the fund to all testator’s 
children who should be then living equally Sc the 
children of such of them as should be dead, such 
children to have their parent’s share only ; — Held : 
under the last-mentioned clause, only such grand- 
children of testator took as survived the tenant 
for life . — Re Kirkman’s Trust (1859), 3 De G. & 
J. 558 ; 44 E. R. 1384, L. JJ. 

Annotation : — Reid. Martin v. Holgate (1866), L. R. 1 H. L. 

175. 

10636. — .] — Under a bequest for 

testator’s daughter A. for life, &, in case of her 
decease without issue, her share to go among the 
survivors of testator’s children, & the children of 
such of them as shall have died leaving issue, such 
issue to take the share of their respective parent : — 
Held : children of testator’s children who sur- 
vived their own parents, Sc predeceased the tenant 
for life, took vested interests on the death of their 
parents.— Re Wildman’s Trusts (1860), 1 John. 
Sc U. 299 ; 30 L. J. Ch. 174 ; 7 Jur. N. S. 121 ; 70 
E. K. 761. 

Annotations Refd. Hr Bell’s Trust (1861), 3 Be G. F. & J. 

291 ; He Mcrrieks* Trusts (1860), L. R. 1 Eq. 551. 

10637. — .J — Testator gave a fund 

to his wife for life, & after her death to his seven 
sons & daughters, or such of them as should be 
living at the death of his wife, Sc the issue of such 
of them as should be then dead leaving issue, share 
Sc share alike, the issue not to take larger shares 
among them than their respective parents would 
have been entitled to if living. One of testator’s 
sons who survived him died in the lifetime of the 
widow, leaving a child, who afterwards also died 
in the lifetime of the widow : — Held : the child 
took a vested interest, Sc her representative was 
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Sed. 80 : Sub -sect. 1.] 

entitled to a share of the fund. — Re Pell’s Trust 
( 1801), 3 De G. F. A J. 291 ; 45 E. E. 890, L. JJ. 

Annotations Reid. Lanphier v. Buck (1805), 34 L. J. Ch. 

5 60 ,iv Trusts (1866), L. R. 1 Eq. 651 ; lie 

Smith’s Trusts (1878), 7 Ch. D. 665. 

10638. -.] — Testator gave to his 

widow his real estate for life, A at her death to his 
eldest son A. for life, A thereafter to “ become the 
absolute property ” of A.’s eldest son, alternatively 
“ to become the property of my son B. or of his 
eldest son,” A failing either of them to the appel- 
lant. A. died in testator’s lifetime without male 
issue B. A his son who predeceased him survived 
the widow : — Held : the gift to A.’s eldest son 
being of an absolute interest, it must, in the 
absence of words importing a different intention, A 
having regard to the context, be deemed to have 
been the intention of the will that the alternative 
gift to B. should also be absolute. The gift over 
to applt. in case of the death of B. without male 
issue was defeated if either B. or his son lived to 
take absolutely. — McCormick v. Simpson, [1907] 
A. C. 494 ; 77 L. J. P. C. 12 ; 97 L. T. 010, P. C. 

10639. Whether child must survive parents in 

order to take — Original gift.]— Testator gave his 
residuary real A personal estate to trustees, in 
trust to pay the rents, interests A dividends 
thereof, to his wife for her life, A after her decease, 
to sell, convert into money, collect A get in same, 
& to pay A divide .the moneys to arise therefrom, 
unto A equally between A amongst such of the 
children of his sisters, M., P., A., etc., as might 
be living at the time of the decease of his wife, 
& the issue of such of them as might be then dead, 
in equal shares A proportions, such issue only to 
take the share which their respective parents 
would have taken if living ; provided such children 
or issue should then have attained twenty -one, 
otherwise to pay to them the interest of ‘ their 
shares until they should attain that age, A then to 
pay them the principal. Testator’s wife survived 
him. Each of his sisters had several children. 
A child of M. died before testator’s wife, leaving 
children, A one of those children also died before 
testator’s wife: — Held: nevertheless, the one 
took a vested & transmissible interest in testator’s 
residuary estate. — Lyon v. Coward, Lyon v. 
Ball (1846), 15 Sim. 287 ; 15 L. J. Ch. 400 : 7 
L. T. O. S. 385 ; 10 Jur. 480 ; 00 E. E. 028. 

Annotations Distd. Southam v. Blake (1854). 2 W. R. 44 
Apia. Hodgson v. Smithson (1856), 21 Beav. 351. Foil 
Harcourt v. HarcoUrt (1857), 26 L. J. Ch. 536. DiStu. 

Cooper (1859), 1 John. & H. 207 ; Coe t\ Bigg 
(1863), 1 New Rep. 536. Apld. Martin v. Holgato (1866), 
fe* y* i Re Bennett’s Trust (1857), 3 

J - , 28 <J; Penny v. Clarke (1859), John. 619 ; Rc 
J Udman’s lYuets (1860), 1 John, A H. 299 : Lanphier r. 
Buck (1865), 54 L. J. Ch. 650 ; Heasman v. hearse (1871), 

h P* L 1 §?A 622 ’ Iic Yates » bos took v. D’Eyncourt (1891), 

Oi Jy* X# ul 


10640. 


■J — Bequest to A. B. for 


10B4L .]* a gift td One 

his issue is an original gift to the issue, it is not 
necessary for the issue to survive their own parent, 
but where it it substitutional it is necessary ; but 
neither in the ckse of an original or substitutional 
gift is it necessary for the issue to survive the 
tenant for life. 

Testator gave certain property in trUst for his 
wife for life, & then to his nephews A hifcces, or 
to such of them as should be living at the death of 
his wife, & the issue of such of them as should be 
then dead, “ but in case all the children of my 
other nieces, or of any or either of them, shall die 
either in their respective lifetimes, or after their 
decease under age, A without leaving issue, then 
upon trust to pay, assign A transfer the share of 
my other nieces respectively, so dying as aforesaid, 
unto A equally amongst ail A every my nephews 
A nieces, the children of my late deceased sister, 
E. B., A of my sister, M. M., who shall be living at 
such time or times, A to the issue of Such of them 
as may be then dead, such issue to be entitled to 
its parent’s share only,” One of testator’s nieces 
died after the death of the tenant for life, A 
without children : — Held : the gift over took effect 
though the niece never had any children ; the 
word “ issue ” must be restricted to children only ; 
the gift to the issue was an original gift, A not by 
way of substitution ; being an original gift the 
issue, in order to take, need not survive the tenant 
for life or their own parents. 

A gift to issue is substitutional when the share 
which the issue are to take is by a prior clause 
expressed to be given to the parent of such issue. 

If the ct. cannot introduce such a condition 
where the gift to the issue (or children) is an 
original gift, what better reason can be assigned 
for doing so when the gift to the issue is substitu- 
tional (Kindkkslky, V.-O.J. — Lanphier v. Buck 
(1805), 2 Drew. A Sm. 484 ; 34 L. J. Ch. 050 ; 12 
L. T. 060 ; 11 Jur. N. S. 837 ; 02 E. K. 704 ; sub 
vom. Lamphier v. Buck, 0 New Eep. 190 ; 13 
W. E. 707. 

Annotations: — Folid. Beardsley v. Beynon (1865), 12 L. T. 
698. Consd. Re Turner (1865), 2 Drew. & Sm. 501. Apld. 
Re Merricky’ Trusts (i860), b. R. 1 Eq. 551 ; Hurry v. Hurry 
(1870), L. R. 10 Eq. 346 ; Burt v. Hellyar (1872), L. R. 
14 Eq. 160. CotlBd. Re Smith’s Trusts (1878), 7 Ch. D. 
665. Apld. He Flowor, Matheaon v. Goodwyn (No. 2) 
(1890), 62 L. T. 677. Bold. Re Orton's Trust (I860), 
L. R. 3 Eq. 375 ; Heasman v. Pearse (1871), L. R. 11 Eq. 
522 ; Re Woolley, Wormald v. Woolley, [1903] 2 Ch. 206. 

10642. Substitutional gift.] 

of interest to one for life, A after her decease upon 
trust to transfer the principal among her children 
living at her decease, “ or the children of any child 
who may be then dead.” A grandchild, who pre- 
deceased its parent : — Held : excluded from a 
share in the fund. 

It appears to me tb admit of considerable ques- 
tion whether, upon the words of this bequest, 
plif.’s claim is not excluded by the mere circuin- 
stance that the grandchild he represents pre- 
deceased the tenant for life (PagR WOOD, V.-C.). — 
CrausE v. Cooper (1859), 1 John. A If. 207 ; 70 
E. E. 723. 

Annotations : — Expid. Re Merrioks' Trusts (1866), L. R. 1 Eq. 
651. RcM. Re Smith’s Trusts (1878), T Ch. D. 665. 
Mentd. Re Puttrell’s Trusts (1877), 7 Oh. D. 647. 

10643. .] — Testator gave £500, 


life, A after her death, to pay A divide it amongst 
her children living at her decease, A the issue of 
such of them as should be then dead leaving issue, 
such issue to take their parents’ share with a gift 
over if all the children of A. B. should die in her 
lifetime without leaving issue. Two children died 

in the life of A. B., leaving children: — Held: -j o — » 

grandchildren of A. B. who predeceased their u P on trust to pay income thereof to daughter for 
parents did not take ; but grandchildren of A B if she died without issue, then to pay the 

who survived their parents, but died in the life of 
A. B., took vested interests, which passed to their 
representatives. — Thompson v . Clivb (1857). 23 
Beav. 282 5 63 E. R. HO. 9 


same sum A interest to his four sons, naming them, 
Share A share alike ; but, in base any of his Sons 
should be then dead testator directed that the 
part or share of him or them So being dead should 
he paid tb his or their child or children, share A 
share alike, if more then one ; or, if but one, then 
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to such only child ; but, if there Should be no 
child, then to his or their legal representatives. 
One of the sons died a bachelor, A the others 
leaving children, Some of whom died in their 
parent’s lifetime ; others survived their parent, 
but died before the tenant for life ; A others 
survived both their parent A the tenant for 
life : — Held : the gift to the sons being an absolute 
gift, liable to be divested, the gift to the children 
was by substitution ; A the gift, being substitu- 
tional, it was necessary, to entitle the children to 
take, that they should survive their own parents, 
but it was not necessary for them to survive the 
tenant for life . — Re Turner, (1885), 2 Drew. A 8m. 
501 ; 34 L. J. Ch. 600; 12 L. T. 695; 13 W. R. 
770 ; 62 E. R. 710. 

Annotations : — Consd. Stockdal© v. Nicholson (1867), L. R. 

4 Kq. 369. Reid. L&npmer v. Buck (1866), 12 L. T. 660. 

Mould. lie Perton, Pearson v. A.-G. (1886), 63 L. T. 707. 

10644. .] — Where there is a gift 

by will, “ upon the death of A., to B., A if B. shall 
be then dead, to B.’s children ” ; if B. dies before 
A., it is not necessary that B.’s children should 
survive A. in order to entitle them to vested 
interests, following Lanphier v. Buck , No. 10641, 
ante ; A there is no difference in the result, if the 
gift be, “ upon the death of A., to B., or if B. shall 
be then dead, to B.’s children ” ; overruling the 
doubt intimated in Crause v. Cooper , No. 10642, 
ante. But there is a difference in the result of the 
two forms of limitation, as regards those children 
of B. who may have died in the lifetime of their 
parent ; if the gift be preceded by the word “ and,” 
it is an original gift, A all the children of B. will 
take ; if it be preceded by “or,” it is substitu- 
tionary, A those children only will take who 
survive their parent. Where a fund was be- 
queathed to four persons, R., E., S., A II. by name, 
“ who should be then living, or to the children of 
such of them as should be then dead,” the event 
indicated by “ then ” being one which might fall 
beyond the limit fixed by the rule against per- 
petuities — A 8. died before the event : — Held : 
the gift to the children of S. was not void for 
remoteness, A all the children of S. who survived 
her participated in the gift, whether living or not 
at the period of distribution ; but none of the 
children of S. who died in her lifetime participated 
in the gift. — lie Herricks’ Trusts (1866), L. R. 1 
Eq. 551 ; 35 L. ,T. Oh. 418 ; 14 L. T. 130 ; 12 
Jur. N. S. 245 ; 14 W. R. 473. 

Annotations : — Distd. Stuart r. Cockerell (1869), L. R. 7 Eq. 

363. Expld. Hurry v. Hurry (1870), L. R. 10 Eq. 346. 

Apld. lie Flower, Matheaon v . Goouwyn (No. 2) (1890), 

62 L. T. 677. Held. Bennett v. Houldsworth (1911), 56 

Sol. Jo. 270 

10645. -.1- -Testator gave his estate 

to trustees on trust to sell A pay the income to his 
widow for life, A after her death directed that his 
estate should be transferred to his younger 
daughter, but if she should be then dead, then to 
any child or children of his younger daughter, A 
“ failing such issue ” then to liis elder daughter, 
but if she should be then dead, then to any child 
or children of his elder daughter ; but should his 
two daughters be then both dead ” leaving no 
issue,*' then, in case of each or either of them 
leaving a husband surviving, his estate was to be 
transferred to their husbands or the survivor of 
such husbands. The widow was living. The 
younger daughter was living A had three 
children. The elder daughter was dead leaving a 
husband A child, who brought this action for 
administration : — Held : on the true construction 
of the wifi the children of the younger daughter 


took vested substitutional interests at biHh hot 
liable to be divested by their deaths in such 
daughter’s lifetime, <fe, as either the younger 
daughter or her children must take absolutely in 
remainder on the widow’s death, pltfs. had no 
interest to maintain the action . — Re Bradbury, 
Wing v. Bradbury (1904), 73 L. J. Ch. 691 ; 90 
L. T. 824 ; 48 Sol. Jo. 524, C. A. 

Annotation : — Refd. Barkworth v. Barkwotth (1906), 75 
L. J. Oh. 754. 


Sect. 30. —FORFEITURE ON ALIENATION. 


Sub-sect. 1. — In General. 


10646. Right of testator to Impose forfeiture 
clause — On bankruptcy of donee.] — Without a 
doubt testator may limit his property until the 
object of his bounty shall become bkpt (Lord 
Eldon, C.). — Brandon v. Robinson (1811), 18 
Ves. 429 ; 1 Rose, 197 ; 34 E. R. 379, L. C. 

Annotations : — Cohfld. Wilkinson v. Wilkinson (1819), 3 
Swan. 515 ; Rochford v. Hackman (1852), 9 Hare, 475. 
Refd. Stroud v. Norman (1854), Kay, 313 ; Re. Coe's Trust 
(1858), 4 K. & J. 199 ; Re Dugdale, Dugdale r. Dugdale 
(1 888), 38 Ch. 1). 176 : Re Fitzgerald, Surmanv. Fitzgerald, 
f 1 9 0 3 J 1 Ch. 933. Mentd. Burton v. Briscoe (1822), Jao; 
603 ; Massey v. Parker (1834 . 2 My. & K. 174 ; Benson v . 
Benson (1835), 6 Sim. 126 ; Tullett v. Armstrong (1838), 
1 Beav. 1 ; Hood Barrs v. Heriot, [1896] A. C. 174. 

Clause repugnant to interest of beneficiary.] 

— See Part XIII., Sect. 3, sub-sect. 3, B., ante. 

10647. Operation of forfeiture clause — Alienation 
by successive owners — Whether clause operates 
after first alienation.] — Spittle A Davie’s Case 
(1588), Owen, 8, 55 ; 2 Leon. 38 ; 74 E. R. 860, 
895. 

Annotation : — Betd. Re Rosher, Rosker v. Rosher (1884), 
53 L. J. Ch. 722. 


10648. Time when clause operates.] — The 

time for determining whether a forfeiture clause is 
or is not applicable to a gift under a will is the time 
when, independently of all accidental or ex- 
traneous causes of postponement of payment or 
delivery, receipt of the gift by the legatee becomes 
possible in fact. — Metcalfe v. Metcalfe (1889), 
43 Ch. D. 633 ; sub nom. Re Metcalfe, Metcalfe 
v. Metcalfe, 59 L. J. Ch. 159 ; 61 L. T. 767 ; 38 
W. R. 397 ; 6 T. L. R. 92 ; affd., [1891] 3 Ch. 1 ; 60 
L. J. Ch. 647 ; 65 L. T. 426 ; 7 T. L. R. 658 ; 
35 Sol. Jo. 528, C. A. 

Annotations : — Distd. Re Chapman, Perkins r. Chapman, 
[1904] 1 Ch. 431. Apld. Re Forder, Forder v . Forder, 
[1927] 2 Ch. 291. Refd. Re James, Clutterbuck v. James 
(1890), 62 L. T. 454 : Re Evans, Public Trustee v. Evans, 
[1920] 2 Ch. 304. Mentd. West v. Williams, [1899] 1 Ch. 
132. 

10649. Construction of forfeiture clause — Stric- 
tisslmi Juris.] — A case of forfeiture is strictissimi 
juris , A the party alleging it must prove it at the 
hearing, A no inquiry will, as in ordinary cases, be 
directed in regard to a forfeiture. 

Pltf.’s interest was subject to a condition of 
forfeiture by anticipating. He gave a power of 
attorney to receive the income A a charge to secure 
a debt. There being an arrear of income at the 
time, A it not being shown that the debt exceeded 
the arrears : — Held : there was no forfeiture. — 
Cox v . Bockett (1865), 35 Beav. 48 ; 65 E. R. 812. 


Annotatwns : 
L. T. 765. 


— Apld. Sutton, Carden v. Goodrich (1899), 80 
Consd. Durran v . Durran (1904), 91 L. T. 187. 


10650. Ambiguity — Construed against for- 

feiture.]— -D urban v. Durban, No. 10663, post . 

10651. Object of clause considered — Con- 

struction to effectuate intention.] — Samuel v. 
Samuel, No. 10654, post. 

10652. Preservation of life interests.] — 

Re Mair, Williamson t>. French, No. 10657, posi. 


kVI. SECT. SO, SUB-SECT. 1. 

r. Whether total restriction on atiefadtion i>oid.] — Re Thomas & Shannon, 30 0. R. 49. CAN. 
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Wills. 


Sect. 30. — Forfeiture on alienation : Sub-sect. 2, A. 

& B.] 

Sub-sect. 2. — What Amounts to Alienation. 
A. Ineffectual Dealings with Interest . 

10653. Abortive negotiations — “ Attempt 99 to 
anticipate.] — A clause of forfeiture attached to the 
gift of a legacy in case the legatee should “ attempt 
or agree to assign, mortgage or otherwise antici- 
pate ” the same, is not broken by any act except 
such as but for the clause of forfeiture would have 
operated as an effectual assignment. — Graham v. 
Lee (1857), 23 Beav. 388 ; 26 L. J. Ch. 395 ; 29 
L. T. O. S. 46 ; 3 Jur. N. S. 550 ; 6W.R. 328 ; 53 
E. R. 152. 

Annotation : — Apld. Re Griffiths, Jones v. Jenkins, [1926 J Ch. 
1007. 


10654. Mortgage “subject to the proviso or con- 
dition contained in the will. 0 ] — (1) Where testator 
makes a bequest coupled with a clause of forfeiture 
on bkpey. or alienation, the ct. considers it to be 
his manifest intention that the bequest shall enure 
to the personal enjoyment & benefit of the legatee ; 
& will therefore construe the clause, if ambiguous 
in its terms, in such a way as to effect that 
intention ; (2) Semble , where there is a bequest 
t-o A. for life, with remainder to B. absolutely, 
followed by a clause of forfeiture of B.’s interest 
in the event of his bkpey. or alienation, & B. 
charges or mortgages his interest in the lifetime 
of the tenant for life, to prevent a forfeiture the 
charge must have been vacated or the incumbrance 
destroyed before the period of distribution, that is, 
the death of the tenant for life, & not merely before 
the time of B.’s first receipt of money under the 
bequest. 

(3) Testator bequeathed his residuary estate to 
his wife for life, & after her death to his eon 
absolutely, “ if at the decease of my wife he shall 
not be or have been declared bkpt., or have 
taken the benefit of any Act or Acts for the relief 
of insolvent debtors, or have committed or done 
any other act, matter or thing which would make 
such ultimate surplus payable or transferable to 
or vested in or chargeable for the benefit of any 
other person or persons in case such surplus had 
been given to him absolutely & without any con- 
dition or contingency ; but if he shall at any time 
before the decease of my wife have been declared 
bkpt. or taken the benefit of any Act or Acts of 
Parliament for the relief of insolvent debtors, or 
shall have committed or done any such other act, 
matter, or thing, then ” upon trust for the son’s 
wife for her life & after her death for her children. 
Testator died leaving his widow, the tenant for 
life, surviving. By three deeds executed in the 
widow’s lifetime the son mortgaged his interest 
under the will, “ subject to the said proviso or 
condition in the said will.” All three mtges. were 
satisfied by the son in the widow’s lifetime. On 
the discharge of the first two mtges. reassignments 
were executed, but on the discharge of the third 
mtge. the son took no reassignment, the mtge. deed 
being simply handed back to him with the seals 
& attestation clause cut off. The son then died 
insolvent, whereupon an action was brought by his 
only child against his widow & executrix to have 
it declared that the execution of the mtges. 
operated as a forfeiture of the son’s interest : — 
Held : no forfeiture had taken place. — Samuel v. 
Samuel (1879), 12 Ch. D. 152 ; 47 L. J. Ch. 716 ; 
41 L. T. 462 ; 26 W. R. 750. 


Annotations : — As to (2) Confld. Metcalfe v. Metcalfe (1889), 
43 Ch. D. 633 ; Re LoftUB-Otway, Otway v. Otway, [1895] 
2 Ch. 235 ; Re Forder, Forder v. Forder, [19271 2 Ch. 291. 
As to (3) Expld. Hurst v. Hurst (1882), 21 Ch. D. 278. 
Generally , Reid. Re Evans, Public Trustee v. Evans, [1920] 
2 Ch. 304. 


10655. Repudiation or cancellation of charge — No 
claim made by mortgagee.] — Specified freeholds & 
leaseholds were given by will to trustees upon trust 
to permit the rents to be received by H. for life, 
& after his death to convey to his children on their 
attaining twenty-one, with a proviso that if H. 
charged or incumbered .the property, the gift to 
him should be absolutely forfeited, & that in such 
case the gift in favour of his children should at 
once take effect, & be acted upon by the trustees 
as thereinbefore directed. H. by a memorandum 
in writing, in 1 869, charged his life estate in favour 
of W., W. shortly afterwards, on hearing of the 
clause of forfeiture, & before he had taken any 
benefit under the charge, repudiated the security 
& obtained another security from H. In 1874 
the trustee of the will, by leave of the ct. in an 
administration suit, filed a bill against persons who 
were in possession of the property under a title 
derived from a lessee of H., to make them account 
for the rents. H. had no children : — Held : 
the memorandum of charge produced a forfeiture 
of the life interest of H., although W. had never 
claimed any benefit thereunder, <fc had afterwards 
disclaimed it, & although H. had no children, so 
that there were no persons to take under the gift 
over. — HURST v . Hurst (1882), 21 Ch. D. 278 ; 51 
L. J. Ch. 729 ; 46 L. T. 899 ; 31 W. R. 327, C. A. ; 
subsequent proceedings (1884), 28 Ch. D. 159. 

Annotations : — Consd. Re Deacon’s Trusts, Deacon v. Deacon, 

Hagffer v. Heath (1906), 95 L. T. 701. Reid. Re Sheward, 

Sheward v. Brown, 11893] 3 Ch. 502. Mentd. Re Bold. 

Banks v. Hartland (1920), 95 L. J. Ch. 201. 

10656. Before property charged becomes pay- 

able — Before distribution of estate.] — Under the 
will of his father, H. was entitled to a life interest 
in a share of residue. The will contained a proviso 
that he should not have power to dispose of his 
interest by way of anticipation & that in the event 
of his becoming bkpt. or doing anything whereby 
his share or some part thereof would become 
payable to or vested in some other person it should 
go over to his children. 

Testator died in 1896, & an order for the adminis- 
tration of his estate was made in 1899. In 1903 
H. borrowed two sums of money, & signed in 
favour of the lenders charges upon his interest in 
his father’s estate. Both charges were cancelled 
& given up to him in July before any order on 
further consideration had been made in the 
action or anything had become payable to him in 
respect of his life estate : — Held : a forfeiture had 
been incurred, & the fact that the mtgees. released 
the charges before the estate was distributed was 
immaterial . — Re Baker, Baker v. Baker, [1904] 

1 Ch. 157 ; 73 L. J. Ch. 172 ; 89 L. T. 742 ; 52 
W. R. 213 ; 48 Sol. Jo. 101. 

1 0657. Assignment of dividend — With- 

drawn before dividend due.] — (1) M. by will gave 
a fund to trustees upon trust to pay the income 
to P. “ unless & until some event shall happen 
whereby if the same income belonged absolutely 
to her she would be deprived of the personal enjoy- 
ment thereof or of any part thereof.” P. wrote to 
the acting trustee of the will, “ I owe I*. £260. I 
have arranged to find her £100 this week & I 
want you to pay direct to her the balance out of 
the next dividend due to me from the B. tea shares,” 
part of the estate. Before the dividend became 
due P. paid off P. & withdrew the letter : — Held : 
there had been no forfeiture of her life interest. 

(2) The ct. must look at the object of these 
forfeiture clauses. It cannot help knowing that 
the object is to preserve the life interest & nothing 
else. It may be that in same cases words are 
used which compel the ct. to hold that a forfeiture 
has been incurred though the life interest has been 
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preserved (Nevuxe, J.). — Re Mair, Williamson v. 
French, [1009] 2 Oh. 280 ; 78 L. J. Oh. 711 ; 101 
L. T. 70. 

10658. Assignment Inoperative by lex loci.] — 
Testator by his will gave the residue of his estate 
to trustees, on trust to pay an annuity of £50 to his 
widow in case she should marry again, which she 
did, during her life. & subject thereto to pay the 
income to his two sisters, in equal shares, during 
their lives, & to pay the wholo to the survivor 
during the remainder of her life, A after her death 
to divide the fund equally between testator’s 
nephews & nieces to be paid to them at twenty- 
one, the share or shares of any of them dying 
under that age leaving issue to go to such issue, & 
the share or shares of any of them dying under that 
age without leaving issue, or leaving issue in case 
such issue should all die under twenty-one, to go 
to testator’s surviving nephews & nieces, & to the 
issue, if any, of such of them as should be then 
dead, such issue to represent their respective 
parents, & to take equally amongst them, if more 
than one, A, if but one, such one only, the same 
share as his, her, or their deceased parent would 
have taken if he or she had then been living & 
had been a surviving nephew or niece ; <fc testator 
declared that if any of his nephews or nieces should, 
during the lives of his two sisters or the survivor 
of them, assign his or her expectant share, or any 
portion thereof, or should attempt so to do, then 
he or she so assigning his or her expectant share, 
or any portion thereof, or attempting so to do, 
should forfeit all benefit under testator’s will ; 
& the assignment, so far as it should purport to 
affect any part of the trust moneys, should be 
null & void, <fe the share of the person so assigning, 
or attempting so to do, should go, as if he or she 
had never been horn, to the other nephews or 
nieces. The survivor of testator’s two sisters 
died in 1890. In 1876 one of testator’s nieces, 
who had attained twenty-one, married in Australia 
a domiciled Australian. No settlement was made 
on her marriage ; but in 1879 she & her husband 
executed a post-nuptial settlement, which pur- 
ported to assign ( inter alia),- her reversionary 
interest under the will of testator to trustees upon 
certain trusts. By the law of Australia this 
assignment was inoperative excej>t to the extent 
of the husband’s interest, if any, in the wife’s 
reversionary share: — Held: (1) the forfeiture 
clause was valid notwithstanding that the 
reversionary interests were originally vested but 
liable to be divested ; (2) although the settlement 
was inoperative as regarded the wife, it was, within 
the meaning of the clause, an attempt to assign 
her reversionary share, the forfeiture had taken 
effect. — Re Porter, Couuson v. Capper, [1892] 3 
Ch. 481 ; 61 L. J. Ch. 688 ; 67 L. T. 823 ; 41 W. R. 
38 ; 36 Sol. Jo. 626 ; 3 R. 19. 

Annotations : — Distd. Re Tancred'a Sottlmt., Somerville t\ 

Tailored, Re Selby, Church v. Tailored, [1903] 1 Ch. 715 ; 

Re Adamson, Public Trustee v. Billing (1913), 109 L. T. 25 ; 

Re Smith, Smith v. Smith, [1916] 3 Ch. 369. Bold. Re 

Sheward, Shew&rd v. Brown, [1893] 3 Ch. 502. 

10659. Document not Intended as assignment — 
Charge on face of It.] — By a will a fund was 
bequeathed in trust for one for life, with a gift over 
in case he should “ assign, charge or incumber, or 
attempt or affect to assign, charge or incumber ” 
his interest in the income. On the occasion of a 
loan to him, he signed in favour of the lender a 
document which amounted in terms to an equitable 
assignment of his interest in the income. Notice 
of the document was not given to the trustees of 
the will, & it was subsequently destroyed by the 
lender. It was proved that as between the tenant 
for life & the lender the document was not intended 
j. — vol, XUY. 


as a charge or assignment, & that it would have 
been a fraud on the bargain between them so to 
use it : — Held : on the evidence, the document 
could have been set aside for fraud or mistake, it 
was therefore competent for the ct. to go behind 
the literal meaning, &, there had not been a 
forfeiture of the life interest. — Re Sheward, 
Sheward v. Brown, T1893] 3 Ch. 602 ; 69 L. T. 
302 ; 41 W. R. 685 ; 3 R. 667. 

10660. Legal disability — Adjudication In bank- 
ruptcy annulled — On grounds that it should not 
have been made .] — Re Carew, Carew v. Carew, 
No. 10689, post. 

Attempted alienation of property subject to re- 
straint on anticipation .] — See Husband & Wipe, 
Vol. XXVII., pp. 115, 116, Nos. 926-930. 

B. Dealings with Income Accrued Due. 

10661. No prohibition in forfeiture clause.] — 

By a will trustees were directed to pay the income 
of a trust fund to testator’s nephew for his life, 
weekly, monthly or quarterly, as they should think 
fit, with a declaration that if the nephew should 
anticipate, assign or otherwise incumber the 
income, or attempt so to do, the trust should be 
void, & the trust fund fall into the residue. 
Eighteen months after the testator’s death & 
before any payment had been made to the nephew, 
he assigned as a security, so far as he lawfully 
could, without creating a forfeiture of his interest 
in the income of the legacy, all money due to him 
on account of the income, but not any future 
income : — Held : the assignment was valid. 

I do not think that testator here intended to 
prohibit or contemplated any dealing whatever 
with arrears of interest or of income. If that be 
so, then, as this gentleman has done nothing 
beyond assigning the dividends & income already 
due & in arrear at the date of the assignment, 
there is no forfeiture (Knight Bruce, L.J.). — 
Re Sturz’s Trusts, Ex p. Kings ford & Studz 
(1853), 4 De G. M. & G. 404 ; 1 Eq. Rep. 334 ; 
22 L. J. Oh. 917 ; 22 L. T. O. S. 9 ; 17 Jur. 749 ; 

1 W. R. 499 ; 43 E. R. 565, L. JJ. 

Annotations : — Distd. Sutton. Carden v. Goodrich (1899), 

80 Tj. T. 765. Consd. Re Greenwood, Sutcliffe v. Gledhill, 

[1901] 1 Ch. 887. 

10662. Assignment of income to secure debt — 
Debt not exceeding arrears of income.] — Cox v. 

Bockett, No. 10649, ante. 

10663. Arrears in hands of receiver.] — 

Testator settled a share of his estate on each of his 
daughters, & directed the trustees of his will, 
after the decease of any of his daughters who had 
married, to pay one-third of the income of her share 
to her husband, “ during his life or until he shall 
become bkpt. or assign, charge, or incumber, or 
attempt, or affect to assign, charge, or incumber ” 
the same or any part thereof. G. married one of 
the daughters, who predeceased him. Testator’s 
estate was administered by the ct., & a receiver was 
appointed. In Nov. 1902, G. wrote a letter asking 
the receiver to deduct from any sum that might 
become due to G. on the passing of the receiver’s 
accounts on the ensuing Jan. 5, the sum of £5 
& to pay it to a certain creditor of G. It was 
admitted that at the date of the letter the receiver 
had in his hands more than £5 to which G. was 
entitled: — Held: G.’s letter to the receiver did 
not cause a forfeiture of his interest under the 
will as there was at the date of it sufficient money 
in the receiver’s hands to pay the amount ; & 

where such a document is ambiguous it ought to 
be construed so as not to create a forfeiture if 
capable of such a construction. — D urban v. 
Durban (1904), 91 L. T. 819, C. A. 
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Sect. 3Q. — Forfeiture on alienation: Sub-sect. 2, B. y 

ri n ' ri i>-' b i ' ' • " ' - 

10664. . metby sum accrued due — 

Further sum subsequently received — No apportion- 
ment.] — Testator gave a share in his estate to 
trustees upon trust to pay the income thereof to 
his eon for life, but directed that any income fpr 
the time being payable to him “ shall only be paid 
to him so long as he shall not attempt tp assign 
or charge same.” The son by deed purported to 
assign his life interest by way of mtge.,‘ to secure 
money lent. At the date of the mtge. the trustees 
had in their hands a sum of £366 representing 
income of the son’s share received by them before 
that date, & they subsequently received a sum of 
£393 representing income of the share received by 
them after the date of the mtge., of which sum 
£264 represented the apportioned part up to 
that date : — Held : Apportionment Act, 1870 
(c. 36), did not apply ; the effect of the clause was 
to prevent the destination of the income being 
finally determined until it had actually accrued, 
i.e. become payable to the tenant for life ; & 
although the son or his mtgee was entitled to the 
£356 neither of them was entitled to the £254. — 
Re Jenkins, Williams v. Jenkins, [1915] 1 Ch. 
46 ; 84 L. J. Ch. 349. 

10665. Validity of provision for forfeiture of in- 
come accrue^ due.] — Semblc : a provision for the 
forfeiture on the happening of some event, of 
trust funds which had already accrued due to the 
cestui que trust , but had not yet been actually 
paid to him & were still in the hands of his trustees, 
would be void on the ground of repugnancy. — 
Re Greenwood, Sutcliffe v. Gledhii.l, [1901] 
1 Ch. 887 ; 70 L. J. Ch. 326 ; 84 L. T. 118 ; 49 
W. R. 461. 

Annotation ; — Confld. Purran v. Durran (1904), 91 L. T. 187. 

Garnishee order after payment of income due.] — 
See Executors, Vol. Xil., p. 640, Nos. 2195- 
2198. 

C. Appointment of Receiver. 

See Receivers, Vol. XXXIX., pp. 50-51, Nos. 
613-618. 

D. Execution. 

Garnishee order.] — See Execution, Vol. XXI., 
p. 640, Nos. 2195-2198. 

Writ of sequestration.] — See Execution, Vol. 
XXI., pp. 690, 509, No. 1836. 

E. Grant of Power of Attorney. 

10666. General rule — No forfeiture unless con- 
trivance to avoid prohibition.] — Where property 
is given with a clause of forfeiture & gift over in 
the event of any act of alienation by the donee the 
giving of a warrant of attorney, unless done as a 
contrivance to evade the prohibition against 
alienation, does not create a forfeiture. — Avison 
v . Holmes, Penny v. Avison (1861), 1 John. A H. 
630 ; 30 L. J. Ch. 564 ; 4 L. T. 617 ; 7 Jur.N.8. 
722 ; 9 W. R. 650 ; 70 E. R. 855. 

10667. .1 — &. was entitled for life to the 

income bequeathed by a will which provided that 
if he should commit or suffer any act, default, or 
process whatsoever which, but for that proviso, 
would have the effect of vesting the right to receive 


the interest in any other person whomsoever, the 
life interest pf 8. should cease A The void A tfye 
income be paid as bn his death. 8. being about 
to go tp South Africa executed a general power oi 
attorney to his solr. W., who was a frustee of 
testator’s will, & on W.’s going abroad A retiring 
frpm the trusteeship in 1906 executed a power of 
attorney appointing his then solr. K. in his namp 
& behalf to recover A receive all sums of money in 
respect of tjie interest under the will : — Held : the 
power of attorney being a mere authority to receive 
tjae income of S.’s interest under the will A apply 
it for his benefit, A not a colourable transaction 
giving his creditors an equitable charge, it did not 
constitute a forfeiture within the meaning of the 
will. — Re SWANNELL, MoRICE V. SWANNELL (1909), 
101 L. T. 76. T 

10668. Power of attorney to reduce debt.] — 
Testator devised estates to trustees in trust for 
his son A. for life, A also made provisions fpr other 
members of his family, with a proviso that if they 
should respectively “ assign or dispose of or other- 
wise charge or incumber the life estate, the 
annuities & provision so made to & for them during 
their respective lives as aforesaid, so as not to be 
entitled to the personal receipt, use, A enjoyment 
thereof, then A from thenceforth the annuity or 
life estate or interest of him, her or them, respec- 
tively, so doing or attempting so to do, should 
from thenceforth cease & determine A should 
immediately thereupon descend to the person next 
entitled thereto, by virtue of the limitations 
aforesaid, in case he, she, or they were respectively 
dead ” :—-Held : the life estate of A. ceased under 
the proviso, (!) by his signing a memorandum, 
declaring that his life estate should be chargeable 
with a debt in case some other property should be 
insufficient, which event happened ; (2) by his 

executing a power of attorney, authorising a person 
to receive the rents & apply them in payment of 
debts due to himself A others, under which A. 
was out of the receipt of the rents A had no control 
over them for eleven months ; (3) by borrowing 
money on the credit of future rents A delivering 
to the lender anticipated receipts for the expected 
rents A an authority to him to recover A receive 
such rents for his own use in satisfaction of the 
money lent. — Wilkinson v. Wilkinson (1819), 2 
Wiis. Ch. 47 ; 3 Swan. 515 ; 37 E. R. 223. 

Annotations As to (1) Refd. Re Sbeward, Sheward v. 

Brown, 11893) 3 Ch. 502 ; Re Spearman, Spearman v. 

Lowndes (1900), 82 L. T. 302. As to (2) EiM. Avison v. 

Holmes (1801). 30 L. J. Ch. 564; Oldham V. Oldham 

(1867), L. It. 3 Kq. 404. Generally, Reid. Lear v. Leggett 

(1830), 1 Russ. & M. 690 ; Rochfora v. Hackman (1852)', 

9 Hare, 476 ; Re patt’s Trusts (I8C4), 10 Jur. N. fcf. 536. 

F. Bankruptcy and Insolvency . 

40669. Discharge under deed of composition — 
Resumption pf interest— 4 4 Freed A absolutely dis- 
charged. M ] — Legacy in trust for testator’s son for 
his own use A benefit, provided no misfortune in 
business shall in the meantime have happened to 
him, so as to deprive him or hie family of the 
benefit of it ; testator declaring his intention, his 
son’s fortune being amply sufficient by this fund 
to form a certain A permanent provision for him or 
his family ; but in case he fail in business at any 
time before the age of thirty- two, then in trust for 


PART XVI. SEPT. 80, SUB-SECT. 2. 

— D. 

t. Sale by sheriff .] — Where lands 
were held by A., upon express condition 
to animate only to his children A under 
an execution against him the sheriff 
Sold &, conveyed his Interest by a deed 
sufficient to gasBj^b© fee g$<2 .* pet 


, 13 U. C. It. 275. — CAN. uaea in payiwn* of creditors. j — 

a- Forfeiture on attachment by PRJirKTU au Trustee po.. Ltd . & 

edimgjJh-BARiiER v . DAym, 1 % C. P. * 11 C. p, ? 


aed in payment of creditor a. ] — S^rra v. 


ere 
34 

PART XVI. SRPT. 99, SUB-SECT. 9* 

— E. 

fee geW : pot b. Power oj attorney & Utter to 
itlon. — 'fwfUMp y. trufteta under which income was to be 


r (1910), li C. R. 1 
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tpe support of him, his wife & children, as tfye 
trustees think proper, so long As he shfjll labour 
under the effects of any misfortune in trade ; but 
as soon as he shall be freed & absolutely discharged 
from the effects of any misfortune or failure in 
trade, then, but not before, to be paid to him ; 
otherwise the interest to be continued to be paid 
for the support of him, his wife<fc ehildren, for his 
life ; Sc if at his death he shall be under any diffi- 
culty from misfortune or failure irL business, in 
trilst for his wife Sc children according to las 
appointment by will ; & if he shall leave no widow 
or child, according to his disposition. There was 
a considerable settlement. The son in the twenty- 
eighth year of his age being discharged under a 
deed of composition, the legacy was decreed to 
him ; the trustees Sc his children hot opposing it ; 
but the ct. observed, that if he should not be dis- 
charged, as in case it should end ip bkpcy., the 
trustees would not be indemnified. — De Mierre 
v. Txjhner (1806), 5 Ves. 306 ; 31 E. R. 601, 
L. C. 

1Q670. Taking benefit ot Insolvent Debtors Act — 
“ In any manner anticipate.*’] — Testator gave to 
B. a life interest in some property, Sc directed, that 
if he should mortgage, assign, sell, charge, or in- 
cumber, or in any manner anticipate the receipt 
of a provision given him by his will, or should do 
any deed, etc., whereby his will Sc interest might 
be frustrated, then that the interest should go 
over: — Held: B.’s interest ceased on his taking 
the benefit of the Insolvent Debtors Act. — TY£ER 
v. Jones (1831), 3 L. J. Oh. 241. 

10671. “ Parting with.”] — Testator gave 

the dividends of £5,000 stock to A. for life, Sc if A. 
should die, then to A.’s wife for life, she to lay it 
out for the good of A.’s children ; but if she should 
marry again, she should have nothing more to do 
with the money, but the exors. should have full 
power over it, & lay it out as they should think 
best for such of the children should feinain 
under age ; “ Sc when the youngest child becomes 
of the age of twenty-one years, then this £5,000 
stock shall be sold Sc the money shall be then 
equally divided bet ween such of the children that 
shall be then living, equally share & share alike. 
No one of the children shall be allowed or shall ever 
sell or part with his or her share or interest in this 
money until it shall he divided. If on proof of 
any one or more of them having done 60 , then his 
or her share will from that time become the 
property of the other children. This stock to 
stand in the names of my exors.” Testator died 
in 1831. A. died in 1836. A.’s wife died in 1843, 
without having married again. The youngest 
child of A. came of age in 1844. In 1841, J., who 
was one of the children of A., & w ho was afterwards 
living when the youngest came of age, having been 
arrested for debt, presented his petition & obtained 
his discharge under Judgments Act, 1838 (c. 110)i 
for the relief of insolvent debtor^ : — Held ; this 
was a “ parting with' ” J.’s contingent reversionary 
interest in the capital stock within the meaning of 
the expression contained in the will, Sc further, the 
restraint against alienation contained in the wdH 
was valid ; consequently tpe interest so parted 
with devolved to the other children of A., whd 


to be understood that if any of his annuivanus 
should attempt to sell or dispose of them interest 
in his annuities to them, which he wished only fur 
their peculiar Sc particular benefit, from that 
moment his bequest to thepa was to terminate tor 
eVer, & the principal & interest Of each bequest t6 
revert to his general fund. One of the annuitants 
petitioned for the benefit of the Insolvent Debtors 
Act, having entered the annuity in his schedule, 
together with the effect of the clause in the wul 
above-mentioned, &, afterwards, the usuAl vesting 
order was made by the Insolvent Debtors Ct. : — 
Held : his annuity ceased on his presenting the 
petition. — Martin v. Margham (1844), 14 Sim. 
230 ; 60 E. R. 340 ; sub nom. Martin v. Maugham, 

3 L. T. O. 8. 433 ; 8 Jur. 609. 

Annotations : — Apld. Rochford v Hackman (1852). 9 Hare, 

475. Appryd. Adams v. Adams, U8921 1 Ch. 369. Retd. 

He Porter, Coulaon v. Capper, tl 892] 3 Ch. 481. Meats. 

Re Swain, Monckton v . Hands, 11905] 1 Oh. 669 ; Re 

Monk, Glffen v. Wedd, [1927] 2 Ob. 197. 

10673. Assignment to trustee for credltors—- 

4 ‘ Charge or alienate.”] — Testator devised his 
estates to trustees in trust to pay out of the rents 
£300 a year for the maintenance of his eofc’6 
children, Sc to pay the surplus rents to his son 
during his life for the maintenance of himself & 
hie family ; but so as he should not have any j>ow^t 
to charge or alienate same : provided that if his 
son should in ahy manner impede or frustrate the 
trusts of the will, then the surplus rents should be 
no longer paid to him, but should be accumulated 
by the trustees for the benefit of the son’s children. 
The son conveyed his interest under the will to 
trustees for his creditors : — Held : thereupon, the 
trust for accumulation took effect.- — Lewes v. 
Lewes (1833), 6 Sim. 304 ; 3 I. J. Ch. 55 ; 58 
E. R. 608 ; affd. sub nom . LeWiS v. Lewis (1835), 
4 L. J. Ch. 77, L. C. 

10674. 44 Compounding.”]— Under a will 

E. was entitled on the death of A., to a certain 
share of a fund. By deed made by him living the 
tenant for life, he assigned stock in trade, scheduled, 
& all his real & personal estate, using very general 
language, to a trustee, to sell for the payment of 
his creditors. No creditors were parties but some 
were paid under it. Afterwards the trustee sold 
the residue. The will contained a clause that on 
any legatee becoming bkpt. or mortgaging or 
selling or anticipating his share or compounding 
with his creditors his share should go over : Held : 
the deed was not a composition deed & was not a 
forfeiture within the meaning of the will ; it did 
not pass the share of E. under the will Sc that hip 
representatives were entitled to it. Re Waley S 
Trusts (1855), 3 Drew. 165 ; 3 Eq. Rep. 380 ; 24 
L. J. Oh. 499 ; 25 L. T. O. S. 77 ; 1 Jur. N. S. 
338 ; 3 W. R. 286 ; 61 E. R. 866. 

10675. Colonial Insolvency — General provision 
against alienation.]— A legacy for life was given by 
a will with a proviso that in case the legatee should 
alien > sell, assign, incumber, transfer, or anticipate 
the dividends & apnual produce of lus legacy, the 
bequest should cease Sc be void if it pad npt peen 
mentioned in the The will contained a 

residuary bequest : — Held »* the legacy^ wqs for- 
feited on the legatee taking the benefit of the 
Insolvent Act of New South » s & puryepdemig 


sub nom . Marks a. CHUrchiLl, 9 Jut. 155. 

Annotations . Apld. Rochford u . H ackraan n 8 5 2 ) , 9 Hare, 

Re Portdi\ Coulson v. CappeV, [1892] 3 Oh. 481. 
I. St Smith, Smith V. Smith, 11916) 1 Ch 389. _ Be!d. 
uoimee v. Godson (1856), 8 De G. M. & G. 

C^m, Trusts (18g4)..ig_Jur. ^ 8^*86 ; Sf 


solvency did not prevent the forfeiture. 
end v. Early (No. 2)‘ (1864), 34 Beav. 25 ; 4 
New Rep. 489 ; 10 L. T. 897 ; 10 Jur. N. S. 860 \ 
12 W. K. 1132 ; 55 E. R. 540. 

k 10676. Deed Of inspectorship — M Become a bank: 

4 K 2 
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Wills. 


Sect. 30. — Forfeiture on alienation : Sub-sect. 2, F. 
&G.] 

rupt. M ] — Bequest, by will made in 1844, of share in 
residue of testator’s estate to E., a trader, for life, 
** or until he should become a bkpt., or take the 
benefit of any Act for the Belief of Insolvent 
Debtors.” In 1800 E. executed a deed of in- 
spectorship, under the provisions of Bankruptcy 
Act, 1801 : — Held : the execution of the deed did 
not determine E.’s life interest under the will. — 
Montefiore v. Enthoven (1807), L. B. 5 Eq. 35 ; 
37 L. J. Ch. 43 ; 17 L. T. 114 ; 10 W. B. 33. 

10677. Part Insolvency — “ Should become bank- 
rupt or insolvent ” — Forfeiture confined to future 
insolvency.] — (1) Testator, having an absolute 
power of disposition over a fund subject to the 
interest of a tenant for life, directed that at the 
death of the tenant for life £1,000 of the fund 
should be invested in the purchase of a life annuity 
for the benefit of D., & that in the event of in- 
solvency or alienation by I)., the annuity fund 
should fall into residue, & he gave his residuary 
estate to the aforesaid tenant for life. The annui- 
tant predeceased the tenant for life : — Held : the 

f ;ift of the annuity fund failed, & the fund fell into 
he residue. 

(2) Testator directed that if the annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity : — Senible : such a direction 
applies only to future events, & no forfeiture 
would be incurred by an insolvency during tes- 
tator’s lifetime. — Re Draper (1888), 57 L. J. Ch. 
942 ; 58 L. T. 942 ; 36 W. R. 783. 

Annotation : — Gcnerallir, Reid. Re Strange, Lamb v. Boss! Leu 
(1916), 60 Sol. Jo. 640. 

Rights subject to forfeiture.] — See Bankruptcy, 
Vol. V., pp. 653-073, Nos. 5839-5950. 

Contingent or defeasible interests.] — See Bank- 
ruptcy, Vol. V., pp. 650-052, Nos. 5813-5820. 

Interests subject to discretionary trusts.] — See 
Bankruptcy, Vol. V., pp. 052-053, Nos. 6827- 
6838. 

G. Other Cases. 


10678. Leasing — Provision for forfeiture on sale.] 

— Large’s Case (1587), 2 Leon. 82 ; 74 E. B. 376. 

Annotations : — Consd. Re Itosher, Kosher v. ltosher (1884), 
26 Ch. D. 801. Reid. Doe d. Mitchinson v. Carter (1798), 
8 Term Rep. 57. 


10679. Deposit of title deeds as security for loan — 
Judgment confessed to creditor — Forfeiture of dis- 
position on sale — Or failure to keep in own pos- 
session.] — A. gave by will his tenant right which 
he held by lease to A. I., but not to dispose of or 
sell it ; & if he refused to dwell there or keep it 
in his own possession then that J. I should have 
his tenant right of the farm. A. I., having 
borrowed money left the title deeds with his 
creditor as a security & confessed a judgment to 
secure the money ; & having also given a judgment, 
to another creditor who issued an execution 
against him the sheriff sold the lease to the creditor 
with whom the deeds were deposited, he paying 
the debt of pltf. in the execution ; & A. I., having 
left the premises Sc ceased to dwell there on the 
day of the execution, before the sheriff entered : — 
Held : J. I. the remainderman was entitled to 
enter the estate of A. I., having determined by 
such his acts. — Doe d. Norfolk (Duke) v. 
Hawke (1802), 2 East, 481 ; 102 E. R. 453 


Annotations : — Reid. Re 
(1926] Ch. 992. Men 
648. 


Quintin Dick, Cloncuny v. Fenton 
td. Croft v. Lrnnley (1855), 5 E. & B 


10680. Outlawry — Forfeiture on alienation.] — 


A. bequeathed an annuity to B. as an unalienable 
provision for his personal use & support, not 
subject to be anticipated or alienated, or liable to 
his debts, control or engagements, with a proviso 
that if B. should sell, assign, transfer, or make 
over, demise, mortgage, charge or otherwise 
attempt to alienate the annuity, or should do or 
execute any act, deed, matter, or thing to charge, 
alienate, or affect same, it should thereupon be 
suspended : — Held : the annuitv was not for- 
feited by the outlawry of B. — R. v. Robinson 
(1811), Wight. 380 ; 146 E. R. 1301. 

Annotation: — Conad. WilklnBon v. Wilkinson (1819), 3 

Swan. 515. 

10681. Assignment by operation of law — No 
alienation.] — Wilkinson v. Wilkinson (1815), 
Coop. G. 259 ; 2 Rose, 446 ; 35 E. R. 661 ; subse- 
quent proceedings (1819), 3 Swan. 515. 

Annotations : — Oonid. Avison v. Holmes (1861), 30 L. J. Ch. 

564. Reid* Lear v. Leggett (1830), 1 Russ. & M. 690 

Re Catt*s Trusts (1864), 10 Jur. N. 8. 536. 

10682. Contingent charge to pay debt — If other 
property insufficient.] — W ilkinson v. Wilkinson, 
No. 10008, ante. 

10683. Borrowing on future rents — Delivery of 
anticipated receipts.] — Wilkinson v. Wilkinson, 
No. 10608, ante. 

1 0684. Mortgage of share by remainderman — For- 
feiture on incumbrance before share payable.] — 
Bequest to A. for life. Sc afterwards to her children 
living at her death, with a proviso, that if any child 
“ should acquire a vested interest,” & should 
incumber the same before his share should become 
payable, it should not be paid to him or his 
incumbrancer, but to others. A child mortgaged 
his share in the life of A., & survived her : — Held : 
the forfeiture took effect . — Re Payne (1858), 25 
Beav. 560 ; 63 E. R. 749. 

Annotation : — Reid. Re Smith, Smith r. Smith, [1916] 1 Ch. 

369. 

10685. Charge on estate tall — Anticipation of rents 
& profits.] — The will contained the following 
clause of forfeiture : “ That if any person for 
whom any rents & profits, annuity, or other income 
ie provided by this my will, being persons now 
living, shall become bkpt. or become insolvent, or 
shall, either alone, or, being a female, either alone 
or in conjunction with any husband, present or 
future, make any assignment, appointment, or 
other disposition of or charge upon the rents & 
profits, or share of rents & profits, annuity or in- 
come, to the repayment of which such person shall 
be immediately or otherwise entitled under this my 
will, before same shall actually accrue due, or shall 
attempt so to do by any writing, then, & in such 
case, not only shall the rents & profits, or shares of 
rents & profits, annuity or income, to which such 
person so becoming bkpt. or insolvent, or doing 
or attempting to do such as aforesaid, is entitled, 
be forfeited A be no longer payable to him or her, 
but the right which each such person might have 
had, upon any future event, to any other rents & 
profits, or share of rents & profits, annuity or 
income, shall be forfeited & never accrue, & 
go to the person or persons to whom testator had 
made same payable by his will after the death of 
such person who shall so forfeit same as aforesaid. 
A., by deed, after reciting the will, assigned all the 
real & personal estate to which he was entitled in 
possession, remainder, or contingency, under the 
will, in consideration of & subject to two annuities 
thereinafter covenanted to be paid : — Held : the 
clause of forfeiture did not apply either to the estate 


PART XVI. SECT. 80, SUB-SECT. 2.— G. 

against beneficiary.] — Re Vaughan, Vaughan v. MaoIvob, [1926] I. R. 



Part XVI. — Construction. 


1237 


tail or to the rents & profits arising therefrom, or to 
the corpus or interest of the accumulated fund, be- 
cause the attempt to attach a clause prohibiting 
alienation to the estate tail or the corpus of the fund 
would be repugnant & void ; & because the clause 
of forfeiture did not apply to the income of the 
estate tail or the accumulated fund, as the right to 
the income was consequential upon the right to the 
corpus. — C hapman v. Brown (1863), 9 L. T. 6 ; 9 
Jur. N. S. 996, L. C. 

10686. Charge or mortgage by reversioner — 
During lifetime of tenant for life.] — Samuel v. 
Samuel, No. 10654, ante. 

10687. Conviction for felony — Not deprived of 
enjoyment of Interest by operation of law.] — 
Testatrix, by her will, dated in July, 1869, devised 
& bequeathed all her real & personal estate to T. in 
trust for her sister M. for life, & after her decease 
upon trust to pay to or permit H. to receive the 
interest for his life, but if he should become bkpt., 
or publicly insolvent, or should compound with his 
creditors, or should assign or incumber his interest 
under the trust, or any part thereof, or should 
otherwise by his own act, or by operation of law, 
be deprived of the absolute personal enjoyment of 
the same interest, or any part thereof, then, & in 
either of such cases, the trust in favour of H. should 
be void, & T. should thenceforth apply the interest 
for the maintenance, education, & support of the 
children of H. Testatrix died in 1871, & M. died 
in 1881. In July, 1878, H. was convicted of 
felony, & sentenced to ton years’ penal servitude. 
Before the expiration of liis sentence he obtained a 
ticket of leave, & commenced this action for the 
administration of the estate of testatrix, & claimed 
the arrears of interest : — Held ; he had not been 
deprived of the actual enjoyment of the life interest 
by any operation of law ; & he was entitled to all 
arrears of interest. — Re Dash, Darley v. King, 
King v . Darley (1887), 57 L. T. 219. 

10688. Discretion In court to deprive — 4 * Liable to 
be deprived.”] — G. by her will gave, subject to a 
life interest therein to her husband, a share of a 
certain fund in trust for her son during his life, 
“ provided always that if ’’—her said son — “ shall 
at any time become bkpt. or assign, anticipate, or 
incumber the income, or any part thereof, or shall 
do or suffer anything whereby or in consequence 
whereof either directly or by operation of law he 
would, if absolutely entitled for life to such income, 
be deprived or be liable to be deprived of the bene- 
ficial enjoyment thereof, then my trustees shall 
during the then remainder of the life of ” — her 
son — “ apply such income or so much thereof as 
my trustees shall think fit, for or towards the main- 
tenance or otherwise for the benefit of ” her son, 
his wife & children, as therein mentioned. The 
husband died on Nov. 10, 1894. Two bkpcy. peti- 
tions were presented against the son, the available 
act of bkpcy. being non-compliance with a bkpcy. 
notice served on him on Oct. 6, 1894. On Feb. 20, 
1895, a receiving order was made on the first 
petition, but this order was discharged by the Ct. of 
Appeal on Mar. 15, 1895. The second petition was 
on Mar. 30, 1895, dismissed. It appeared that 
at or about the end of Jan. 1896, there would be in 
the hands of the trustees a sum of about £450 
applicable on the trust in favour of the son, his 
wife & children. Upon a summons asking how the 
trustees were to deal with the income : — Held : 
the words “ be liable to be deprived ” must be 
read as including acts which so far as the person 
who commits them is concerned put it out of his 
power to have any voice in the matter & leave it 
in the hands of a ct. of justice to say whether he is 
to be deprived, & the act of bkpcy. committed by 


him in the lifetime of his father was such an act. — 
Re Loftus-Otway, Otway v. Otway, [1895] 2 Ch. 
235 ; 64 L. J. Ch. 529 ; 72 L. T. 656 ; 13 R. 536 ; 
sub nom. Re Otway, Otway v. Otway, 43 W. R. 
501 ; 39 Sol. Jo. 449. 

Annotation : — Consd. Re Forder, Forder v. Forder, [1927] 

2 Ch. 291. 

10689. Becoming under * * legal disability ” — Dis- 
ability arising from act of law.] — (1) Testator, sub- 
ject to a life estate to his wife, gave half his residu- 
ary estate to his son ; but in case the son should 
at the death of the wife be “ under any legal 
disability in consequence whereof he would be 
hindered in or prevented from taking the same for 
his own personal & exclusive benefit,” testator 
gave the same over to the son’s wife & children. 
Shortly before the widow’s death the son, who was 
one of the exors., was found indebted to the estate 
in £5,188, & an order was made directing him to pay 
that sum, & declaring his interest under the will 
liable to make it good. He had also heavily 
incumbered his interest : — Held : “ legal dis- 
ability ” meant a disability of the person arising 
from act of law, & neither the charge by the order 
nor the mtges. created such a legal disability as 
would cause the gift over to take effect. 

(2) The son on the day of his mother’s death, but 
before her death, was adjudicated bkpt. on his own 
application ; but in a few days the adjudication 
was annulled on the ground that it ought never to 
have been made : — Held : this bkpcy., having been 
a mere contrivance on the part of the son, ought not 
to be regarded. — Re Carew, Carew v. Carew, 
[1896] 2 Ch. 311 ; 65 L. J. Ch. 686 ; 74 L. T. 501 ; 
44 W. R. 700, C. A. 

10690. Charge with postponed payment — For- 
feiture clause by limited duration.] — Re Mordaunt, 
Mordaunt v. Mordaunt (1914), 49 L. Jo. 225. 

10691 . Annuity of enemy alien — Suspension under 
Trading with Enemy Amendment Act, 1914 (c. 12).] 
— By his will testator, who died on Jan. 14, 1916, 
directed his exors. to pay annuities to an Austrian 
& two German nationals “ until he or she shall die 


or mortgage or otherwise charge the same ... or 
until the happening of any event whereupon 
the same if given to him or her absolutely would 
no longer be received by him or her for his or her 
benefit.” No part of the annuities could be paid 
to the annuitants during the war by reason of 
the above Act, but the accumulations were retained 
by the exors., as no order was made under the 
above Act, s. 4, vesting the annuitants' interests in 
the custodian : — Held : (1) as above Act only 

suspended payments to the alien enemies & did not 
determine the ownership &> ultimate destination of 
their annuities, those annuities were not forfeited 
ab initio ; (2) the annuities were forfeited & deter- 
mined in the case of the German nationals as from 
Jan. 10, 1920, by virtue of the charge imposed by 
the Treaty of Peace with Germany & the Treaty 
of Peace Order, 1919, & in the case of the Austrian 
national as from July 16, 1920, by virtue of the 
charge imposed by the Treaty of Peace with 
Austria & the Treaty of Peace (Austria) Order, 
1920 ; (3) the accumulations of the annuities until 
those respective dates became subject to the 
charges & payable therefore to the custodian or 
the administrator of Austrian property, as the case 
might be. — Re Levinstein, Levinstein v. Levin- 
stein, [1921] 2 Ch. 251 ; 91 L. J. Ch. 32 ; 126 L. T. 
177 ; 65 Sol. Jo. 767. 

Annotations : — As to (3) Apld. Re Chamberlain's Settlmt.. 

[1921] 2 Ch. 533 ; Re Biederman, Best v. Wertheim, [1922] 

1 Ch. 31. 

10692. Charge under Treaty of Peaoe Order.] 

— Re Levinstein, Levinstein v. Levinstein, 
No. 10691, ante. 
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Sect. 80, — Forfeiture 6ft aliehailori : !, 0. 

Sect. 31 : Sub 'Sects. X 


. , 10893,.-: — .]— By his will dated Mac. 31, 

1911, testator bequeathed an annuity of £250 to an 
Austrian national ** until he shall die or voluntarily 


or involuntarily alienate or incumber . . . , the 
same.” Testator died on Aug. 22, 1914, during the 
w&r. The anniiity was therefore accumulated in 
the hands of his legal personal representative, who 
made the proper returns to the custodian under the 
above Act, s. 8, but no vesting order was made 
Under sect. 4. By the Treaty of Peace (Austria) 
Order, 1920. the ahhiiity So its accumulations Wefe, 
as from July 18, 1920, charged in favour of the 
Administrator of Austrian Property, to secure 
( inter alia) payment of debts owing by Austrian to 
British nationals : — Held : the charge created by 
the Treaty of Peace Order was not an involuntary 
alienation or encumbrance within the meaning of 
the will, so that the current annuity since July 10, 
1920, was not forfeited, but was payable to the 
Administrator of Austrian Property . — Re Bieder- 
MANN, Best v. WerTheIM, [1922] 2 Ch. 771 ; 91 
L. J. Ch. 655 ; 127 L. T. 507 ; 38 T. L. R. 778, 


C. A. 

10694. Settlement on wife & children excepted — 
Settlement on wife only — Past age of child bearing.] 

— Testator, who died in 1920, bequeathed certain 
interests to his children, subject to forfeiture upon 
alienation, except any alienation by way of settle- 
ment upon a husband or wife So children either 
before or after marriage. Pltf., one of testator’s 
children, who had married in 1892 H., & of which 
marriage there had been &, on account of the 
ages of the spouses, there could be no issue, pro- 
posed to settle his interests under the will in favour 
of his wife, H., for life, with remainder to the child, 
or children, if any, of the marriage living at her 
death, with remainder to H. absolutely : — Held : 
such a settlement, although in form a settlement on 
the wife So children, yet, m the circumstances, Was 
in effect a settlement on the wife alone ; but, as 
on the true construction of the exception from the 
forfeiture clause, pltf. was entitled to select his 
wife to the exclusioh of the children, the settlement 
would not create a forfeiture . — Re Galsworthy, 
Galsworthy v. Galsworthy, [1922] 2 Ch. 658 ; 
91 L. J. Ch. 534 ; 127 L. T. 458. 

10695. Divisibility of forfeiture clause — Repetition 
Of word “ shall.*’] — Re Escombe, Escombe v. 
HaLLIBAY (1922), 163 L. T. Jo. 243. 

10696. Assignment with exception of Interests 
liable to forfeiture.] — Re Escombe, Escombe v. 
Halliday (1922), 163 L. T. Jo. 243. 

See t also , No. 10654, ante. 


Sect. 31 . -HOTCHPOT CLAUSE. 

Sub-sect. 1. — In General. 

10697. Nature of clause — Charging clause.] — A 
declaration in a will that all moneys advanced to 
any of testator’s children, or his or her wife or 
husband, should be brought into hotchpot & ac- 
counted for on the distribution of his estate was 
held not to cover two advances by way of loan to 
the husband of one of testator’s daughters, one of a 


sum df £1,000, secured bv prdqiisibty note given 
before i)he date of the will, So ariother of a sum of 
£650, klsd secured by promissory bote given after 
the date of the will. This clause had hot had the 
effect of altering the character of a transaction m 
the nature of a debtor So creditor transaction. 
Such a clause Is a charging & not a discharging 
clause. So applies primarily to advance by way of 
antibipatoty portion -.—Held: Accordingly, that 
these debts are personally recoverable. — Re WardE, 
Warde v. Ridgway (1914), 111 L. T. 35$ 68 Sol. Jo. 


472. t ... 

Annotation: — Consd. He Barker, Gilbey v. Barker, [1918] 

1 Ch. 128. 

10698. Validity of clause — “In default of direc- 
tion to contrary In writing.”] — Under a will 
codicil children of testator were given shares in 
his residuary estate. The will provided that 
moneys which testator had given or covenanted to 
give to any child “ on his or her marriage or Other- 
wise for his or her advancement or establishment 
In life ” should “ in default of any direction to the 
contrary in writing under my hand ” be taken in 
or towards satisfaction of the child’s share So 
“ brought into hotchpot So accounted for accord- 
ingly.” On the subsequent marriage of a child, 
testator, in the child’s marriage settlement, cove- 
nanted to pay to the settlement trustees an annual 
sum of £300 during the joint lives of himself So 
other persons, So by the settlement declared that 
the sums payable under the covenant should “ not 
be taken in satisfaction of any share ” which the 
child might take in the testator’s residuary estate 
under his will. Testator afterwards made a second 
codicil confirming his will : — Held : (1) the hotch- 
pot clause was not invalid as being in conflict with 
the Wills Act, 1837 (c. 26), inasmuch as its words 
might be reasonably construed as requiring to be 
brought into hotchpot only sums answering a 
particular description, namely, sums advanced free 
of certain conditions ; (2) the moneys paid under 
the covenant had a condition attached to them So 
were not subject to the hotchpot clause ; this 
ftnnstmcfcion was made clearer by the second 


codicil. 

Qu : whether an allowance such as was cove- 
nanted to be paid is within a hotchpot clause in the 
form before the ct. — Rc Arb uni not, Arbuthnot 
v. Arbuthnot, [1915] 1 Ch. 422 ; 84 L. J. Ch. 424 } 
112 L. T. 987 ; 59 Sol. Jo. 398. 


Annotation As to (1) Consd. He Doprez, Henriques v. 

Deproz, [1917] 1 Ch. 24. 

10699. Omission of clause— Effect of.] — Bequest 
of residue to A. for life, with power thereout to 
advance her eldest son, & a gift, after A.’s death, 
of the said residue to A.’s children equally : — 
Held : on the context, the amount advanced to 
A.’s eldest son was not to be taken into account in 
the ultimate division of the remainder amongst 
A.’s children. — Upjohn v. Upjohn (1844), 7 
Beav. 152 ; 49 E. R. 1021 ; sub nom. Apjohn v. 
APJOHN, 2 L. T. O. S. 438. 

10700. .J — Re Sprot (1887), 3T. L.R. 

537. 

Hotchpot clauses in settlements.] — See Settle- 
ments, Vol. XL., pp. 564-568, Nos. 1031-1055. 

Presumption against double portions.] — See t 
generally , Equity, Vol. XX., pp. 453-478. 


PART XVI. SECT. 31, SUB-SECT. 1. 

«. What must be brought into 
hotch-pot — Whether dividends on shares 
agreed to be brought in. 3 — Wallace v. 
Love (1922), 31 <5. L. R. 156.— AUS. 

I* — — J Devises in common 3b 
severalty — Severalty devise to be de- 
ducted on sale of common devise by txecu- 
tors. ] — Phillips v. Yabwood, 21 Or. 


-CAN. 

g. Debts due by child to 

parent .] — Van Heekdbn v . Marais, 
(1876), Buch. 92.— S. AF. 

h. .1 — Rowan v. Louw's 

Estate (1907), 24 S. O. 192. — S. AF. 

k. .) — The fact that a 

parent does not sue his ohlld within 
the period of prescription on a debt due 


by the child to the parent Is not, taken 
by itself, a sufficient indication of a 
wish on the part of the parent that suoh 
debt should not bo brought Into 
collation. — Joohtk v. Joostb’s 
COTOR, 8 8. 0. 288. — S. AF. 

— STBUN’S EXECtT* 
V. Strum, 11 S. O. 55 5 4 

0. T. R. 75.— S. AF. 
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Sub-bect. 2. — Construction op Clause. 

10701. General rulfe — Construction to give effect 
to Whole will.]— Testator gave a fund to four 
persons or any of them, in such shares, etc., as A. 
should appoint, & in default equally. He directed 
that such four persons Should bring into hotchpot 
the amount of advances he might make to any of 
them in his life : — Held : the hotchpot clause 
operated only on the unappointed fund, if any. 

If the ct. can make all parts of the will con- 
sistent, it is bound to do so, & for that purpose it 
must look at the whole scope of it, in order to 
ascertain the real intention of testator. Looking 
at the will in that view, I think it may be so con- 
strued as. to produce no inconsistency, by limiting 
the operation of the clause to that part oi the fund 
unappointed by the widow (Romilly, M.R.). — 
Brocklehurst v . Flint (1852), 16 Beav. 100 ; 51 
E. R. 715. 

10702. - .] — Testator gave his residuary 

estate to trustees, whom he also appointed his 
exors., in trust for sale, & to stand possessed of the 
proceeds in trust for his six children, nominatim , 
in equal shares, including two sons, F. & J. : &, 
after reciting that he had already advanced £ 4,000 
to his son F. &£500 to his son J., he declared “ that 
neither of my said sons, nor any of my children 
who shall receive from me any sum of money for 
their advancement in the world, shall be entitled 
to any part of my residuary estate without bring- 
ing the said sums of £4,000 & £500, & all other 
sums so given to any of my said children, with 
interest thereon at 5 per cent, per annum from the 
times of advancing the same respectively, into 
hotchpot.” By a codicil testator revoked the 
provision made by his will in favour of his son J., 
thereby causing a lapse of J.’s one-sixth of the 
residue. . Testator died leaving his widow & his 
six children his next of kin: — Held: ( 1 ) the 
codicil must be read as if it expressly declared a 
trust in the exors. of the lapsed share of residue 
for testator’s wife & children according to the 
Statute of Distributions : & accordingly, reading 
the will & codicil as one instrument the hotchpot 
clause applied to the shares taken by the children 
under the codicil, but it did not apply to the 
widow so as to increase her share under the 
codicil ; (2) the £4,000 & £500 advanced to F. & J. 
respectively, together with interest at 5 per cent, 
up to testator’s death, <fc interest at 4 per cent, on 
the aggregate amount in each case from the death, 
were therefore ordered to be brought into hotchpot 
in ascertaining their shares of residue. 

(3) In the absence of any direction by testator 
to the contrary, advancements to his children on 
account of their portions bear no interest up to his 
death, but from his death they bear interest at 
4 per cent, 

(4) The clause seems to me from its nature to 
apply to children & to children only ; it appears 
to me to be contrary to the meaning of the will to 
say that the clause applies to the share of the 
widow (Jessel, M.R.). — Stewart v . Stewart 
(1880), 15 Ch. D. 539 ; 49 L. J. Oh. 763 ; 43 L. T. 
370 5 sub nom. Re Stewart, Stewart v . Stewart, 
29 W. R. 275. 

Annotations : — As to (1) Consd. Re Ford, Ford v. Ford, 11902) 

1 Ch. 218 ; Re Roby, IXowlett v, Newington, U908] 1 Ch. 
71. Rexd. Lirnpufl v. Arnold (1884), 15 D. 13. J). 300 ; Re 
Lacy, RoVal General Theatrical Fund Assocn. v. Kydd, 
11899} 2 Ch. 149. As to (3> Apld. lie Davy, Hollingsworth 
Davy, 11908] 1 Ch. 61. Refa. Ashworth v. Minin (1886), 
ICh. D.301. 


v, 

34 


Re Arbuthnot, Arbuthnot 

v. Arbuthnot, No. 10698, ante. 

.10704* Will containing declaration of principle — 
On which money to be brought lht6 hotchpot — 


Statement of figures oh which principle based — Hbw 
ffclr binding.] — Testator having directed an allot- 
ment Of his residuary estate iii particular shares 
among his childrehi recited that he had made 
provisions by advancement for Some of them on 
tnarriage, & then proceeded to direct that “ such 
advances should be brought into hotchpot,” 
adding a declaration of the principle on which the 
money wds to be brought into hotchpot upon a 
statement of figures A calculation of the amount of 
advancements, & of his residuary property : — 
Held : the calculation of testator was only an 
illustrative example of his meaning, <fc the bring- 
ing into hotchpot should be according to the legal 
meaning of that term. — MaclAren r. Stain^on 
(1861), 3 De G. F. & J. 202 ; 30 L. J. Ch. 723 ; 
4 L. T. 715 ; 7 JUT. N. 8. 691 $ 9 W. R. 908 ; 46 
E. R. 855, L. JJ. 

Annotations : — Slentd. Edmondedh v. Crosthwalte (1864), 
34 Beav. 30 : De .Gendre v. Kent (1867), L. R. 4 Ed- 283 *, 
Re Bouch, Sproule v. Bouoh (1885), 29 Oh. D. 635 ; Re 
Bates, Mountain v. Bates, [1928] Ch. 682. 

Will containing recital of advances — Erroneous 
recital — Whether binding .] — See Sub-sect. 5, B., 
post. 

10705* Whether advances before date of will 
included.] — Testator, after making certain be- 
quests in trust for his children, declared that in 
case he should at any time during his life pay or 
make any advance of any sum or sums of money 
to, for, or in favour of any one or more of his sons 
& daughters, with a view of promoting & advancing 
him, her, or them in life, it was his will that no 
such son or daughter so promoted or advanced 
should be entitled to share in the said trust moneys, 
stocks, funds, shares, & securities under or by 
virtue Of his will, without bringing the sum or 
sums so advanced & paid to him, her or them into 
hotchpot & accountings for the same accordingly : 
— Held : this language included advances made by 
testator to his sons both before Sc after the date 
of his will . — Re Davies’s Estate, Davies v. 
Atkinson (1870), 23 L. T. 41 ; 18 W. R. 1016. 

10706. Clause authorlslUg trustees to make ad- 
vances to tenants for life.] — A proviso in a will 
authorising trustees, notwithstanding anything 
thereinbefore contained — i.e. notwithstanding 
( inter alia ), gifts of income to the children, followed 
by gifts of capital to the grandchildren, to apply 
moneys out of the capital for or towards the 
advancement or preferment of the children, 
limited to a certain amount in the case of each 
child, is a proviso which contemplates the bringing 
into account of such sums as were so advanced as 
against the share of the stirpa of the child to whom 
such advancement was made . — Re Sparkrs, 
Kemp-Welch v. Kemp-Welch (1911), 56 Sol. Jo. 
90. 

10707. Supplying omission by Inference.] — 

Testator devised his family estate upon trust to 
raise by mtge. the sums of £ 4 , 000 , £3,000 & £3,000 
for the benefit of F., G. & K., respectively for 
life, With certain limitations over. Subject to 
these charges the estate was devised upon certain 
limitations, which had determined, with an 
ultimate trust for sale. This, in the events which 
had happened, had taken effect. The proceeds 
Of sale were to oe held on trust for five of testator's 
cousins, including F., G. & K., as Should be 
living when the directioU for sale came into 
operation, in equal shares, but So that if F., G. Sc 
K. “or any of them shall then be living or shall 
haye previously died leaving issue then living ” 
such of the sums of £4,000, £3,000 Sc £3,000 “ as 
shall have been so set apart for the benefit of the 
Or ttiore of them so dying & her issue ” should 
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Sect. 31 . — Hotchpot clause : Sub-sects. 2, 3 

be brought into hotchpot ; So there was a proviso 
that if any of testator s five cousins should die 
before the direction for sale of the estate should 
come into operation leaving a child or children 
living at the time when such direction for sale 
should come into operation, such child or children 
should take his, her, or their parent’s share. The 
said sums of £4,000, £3,000 So £3,000 were duly 
raised for the benefit of F., G. & K. respectively. 
F. So G. were living at the date when the direction 
for sale came into operation ; K. died previously 
to that date, leaving issue one child : — Held : 
some blunder having evidently been made in the 
will, the latter part of the hotchpot clause must be 
treated as fitting or intended to fit the introductory 
part, & F . & G., though living, must bring into 
hotchpot the sums of £4,000 So £3,000 respec- 
tively . — Be Haygarth, Wickham v. Haygarth, 
[1913] 2 Ch. 9 ; 82 L. J. Ch. 328 ; 108 L. T. 756. 


Sub-sect. 3. — Application op Clause. 

10708. To what persons — Children of beneficiary.] 
— Testator, who had lent money to his son J., 
bequeathed his residuary estate to J. & his other 
children equally for life, with remainder over to 
their children, & he declared that neither of his 
children should receive anything until they should 
have accounted for any sum lent by him to them. 
Testator afterwards agreed to accept a composition 
on his debt, but which was not paid at his death. 
Semble : the son was only liable to account for the 
composition : — Held : the son’s debt was not to 
be deducted from his children’s interest. — Silver- 
side v. Silverside (1858), 25 Beav. 340 ; 63 E. B. 
666 . 

Annotation : — Consd. Re Ainsworth, Millington r. Ainsworth, 

[1922] 1 Ch. 22. 

10709. — .] — Testator by his will gave all 

his residuary estate, including certain leasehold 
estates, some of which were reversionary, to his 
trustees upon trust for his wife for life, So after her 
death to be divided into seven shares for the 
benefit of his seven children, <fc if W., one of his 
sons, should die under twenty-one, his share to 
accrue to testator’s other children living at his 
decease, or their issue. The shares of the daughters 
were settled. The hotchpot clause provided that 
his son J. So his daughters H. So C. should bring 
in the sum of £1,000 each, before division of his 
residuary estate. W. died before testator under 
twenty-one. The other six children survived him 
So attained twenty-one. C., one of the daughters 
named in the hotchpot clause, So her husband, 
died in the widow’s lifetime leaving children. 
The widow died in 1865 : — Held : the hotchpot 
clause applied to the children of C., so that they 
must bring in £1,000 before a division of testator's 
residuary estate. — Lane v. Brown (1871), 25 
L. T. 152. 

10710. .] — Testator gave real So 

personal property to trustees upon trust to con- 
vert, So after the death or second marriage of his 
wife, to hold the proceeds in trust for his child or 
children living at that time, So the issue then 
living of his child or children dying before that 
period, such objects to take as tenants in common 
according to the stocks, So not to the number of 
the individuals composing the class. 

His real estate was to be considered as con- 
verted from his death, & it was declared that no 
child, to whom or to whose husband he should 
have paid any portion in his lifetime, should 
participate in the trust property without bringing 


the portion so paid in testator’s lifetime into 
hotchpot. On the marriage of B., one of his 
daughters, in his lifetime, So before the date of the 
will, testator covenanted to stand seised of a free- 
hold house to the use of B., her heirs So assigns, for 
ever. B. having died lea^ng issue : — Held : the 
hotchpot clause could not be extended to the issue 
of testator’s children, so that the value of the house 
given to B. was not to be deducted from the share 
of her issue who should be living at the death or 
second marriage of testator’s widow. — Hewitt v, 
Jardine (1872), L. E. 14 Eq. 58 ; 26 L. T. 646. 

10711. Wife So children of beneficiary.] — 

By his will, testator divided his property between 
his son So two married daughters, So he declared 
that the debts due to him from his son So his two 
sons-in-law should be “ paid or accounted for to 
his exors.,” before his children should receive any 
part of his estate. By a codicil he cut down his 
son’s interest to a life-estate, So gave interests in 
share to his wife So children : — Held : the son 
was not bound to pay his debts for the benefit 
of his wife So children, but only to bring the 
amount into hotchpot as regarded his two sisters. 
— White v. Turner (1858), 25 Beav. 605 ; 63 
E. R. 730. 

10712. Wife of beneficiary.] — Testator 

gave his residuary personal estate to trustees So 
directed the income to be paid to his son So three 
other persons during their joint lives ; So that on 
the decease of his son, “ the share of the income of 
the residuary estate to which he would from time 
to time, if living, be or become entitled,” was to 
be paid to his wife, A., for life ; So on the decease 
of the survivor,” such a part or share of the 
principal as his son would, if then living, from 
time to time, for the time being, be entitled to of 
the income,” was to be for all the children of his 
son. In another part of his will testator, reciting 
that he had advanced his son £284 10s., declared 
that it should be treated as a debt due by him, 
So that he should account for it to his exors., who 
were to retain same out of the share of his son of 
the income of the residuary estate. The son 
survived testator, but died before his share of 
income, which had been duly retained by the 
exors., sufficed to satisfy the £284 10s.: — Held: 
the exors. were to retain the balance out of the 
income given to the wife. — Knight v . Sterry 
(1854), 18 Jur. 928. 

10713. Husband of beneficiary .J — Testator, 

on the marriage of his daughter, gave the husband 
£1,000 jocularly in exchange for his snuffbox. By 
his will, testator gave each of his daughters £1,000, 
but provided that in case any daughter should 
have received from him any sum advanced “ by 
way of marriage portion or advancement,” it 
should be deducted from the legacy : — Held : under 
the circumstances, the £1,000 given to the husband 
of the daughter was not to be deducted. — M'Clure 
v. Evans (1861), 29 Beav. 422 ; 30 L. J. Ch. 295 ; 
3 L. T. 870 ; 9 W. R. 428 ; 54 E. R. 691 ; sub 
nom. M'Clure t>. Dawson, 7 Jur. N. S. 204. 

10714. Clause conditional on happening of event — 
Failure of condition.] — Testator having contracted 
to purchase a real estate, devised it to his son A. 
So his issue. So he bequeathed his residue in moieties 
between his sons A. So G. But he directed that 
£10,000 should be debited against A/s moiety, as 
an equivalent for the real estate devised to him. 
Before testator’s death the contract was rescinded : 
— Held : no deduction ought to be made from A.’s 
moiety of the residue. — N udes v. Chapman (No. I) 
(1860), 29 Beav. 288 ; 54 B. R. 637. 

10715 . Whether condition dispensed with.] — 

Testator gave all his property equally among his 
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three daughters, S., M. & J., & directed J., within 
twelve months after attaining twenty-one, to 
bring into hotchpot an estate B. to which she 
was separately entitled. On her marriage, subse- 
quently to the date of the will, her estate, at 
testator's instance, was settled on herself for life, 
remainder to her husband for life, remainder as 
she should appoint among her children, & was 
subsequently, also by testator’s advice, sold, & 
the proceeds held on the same trusts. In a suit 
to administer testator’s estate: — Held: J. must 
bring into account the proceeds, less the costs of 
sale, of estate B. — Middleton v. Windross (1873), 
L. K. 16 Eq. 212 ; 42 L. J. Ch. 665 ; 21 W. R. 822. 

Performance of conditions in wills generally. 

— See Part XIII., Beet. 4, ante. 


Sub-sect. 4. — Operation of Clause. 

10716. Duration — Member of class becoming en- 
titled to payment.] — Testator, who had been twice 
married, & had three sons by the first marriage, & 
a son & a daughter by the second, gave his 
residuary estate to his five children, share & share 
alike, the shares of his sons to be payable at twenty- 
one, & of his daughter at that age or upon marriage, 
with a gift over in case of death before the shares 
became payable ; & he directed that in case his 
three children by his first wife should receive any 
moneys which should become payable to them as 
the children of their mother, such moneys should 
be considered as a deduction from the shares of 
such children, it being his desire that all his 
children should share & share alike. After the 
eldest child attained twenty-one, but before any 
of the rest attained that age, the children of the 
first marriage became entitled to a fund as 
children of their mother : — Held : as the share of 
this fund coming to the eldest son could not be 
deducted from his share of the residue, & it was the 
intention of testator that the proviso in his will 
should operate on all the children alike, no deduc- 
tion could be made from the shares of the other 
children of the marriage. — Stares v . Penton 
(1867), L. R. 4 Eq. 40. 

10717. Notional Increase of testator’s estate.] — 
Testator, after providing for the payment of his 
debts, directed that his residuary estate should be 
divided amongst his nine children equally if it did 
not exceed £40,000, but if it exceeded that amount, 
in such a way that the shares of his sons should be 
one-twentieth greater than the shares of his 
daughters. He then recited that he had cove- 
nanted, in the marriage settlement of one of his 
daughters, to make a certain provision for her, 
& directed that any money paid by his exors. to 
the trustees of the settlement in pursuance of the 
covenant should be taken pro tanto as part of the 
daughter’s share under the ■will, <fc brought into 
hotchpot & accounted for accordingly. The 
state of testator’s property was such that it 
exceeded £40,000 if the amount which the exors. 
became liable to pay under the covenant was 
included in it for the purpose of distribution, but 
not otherwise : — Held : the effect of the hotchpot 
clause was to make the estate for the purpose of 
distribution as if the debt created by the covenant 
had never existed, & it must be distributed as 
exceeding £40,000. — Fox v. Fox (1870), L. R. 11 
Eq. 142 ; 40 L. J. Ch. 182 ; 23 L. T. 584 ; 19 
W. R. 151. 

10718. Exclusion of set-off of debt against specific 
legacy.] — Testator who made advances to his son 
both before & after the date of his will, gave a 
legacy absolutely & a share of residue, whether 


absolutely^ or contingently, was doubtful, to such 
son, &; directed that advances to his children 
should be charged upon the shares of residue to 
which they should respectively be “ absolutely 
entitled under the trusts aforesaid.” The ad- 
vances to the son exceeded the amount of his 
legacy : — Held : as to his legacy, assuming the 
share of residue, to be contingent, there was a 
sufficient indication of intention that the advances 
should not be set off against the legacy. — S mith 
r. Crabtree (1877), 6 Ch. D. 591 ; 25 W. R. 824. 

10719. Reversionary interest of testator in sum 
brought into hotchpot — Instructions in will for 
equal division of residuary estate-— Whether clause 
operative.] — Testator directed his exors. & trustees 
to convert his whole estate into money, & to stand 
possessed of the clear residue in trust for his two 
children in equal shares. In the case of his son, 
he had covenanted with the trustees of the son's 
marriage settlement that his exors. would pay to 
them £10,000 to be held upon trust for the son for 
life, with remainder to the son’s wife for life, with 
remainder as to the capital for the children of the 
marriage, & in case of there being no child the 
capital was to be in trust for testator absolutely. 
By a hotchpot clause in the will, any sum given 
‘‘to or with any child ” on his or her marriage 
was to be taken in or towards satisfaction of the 
share of such child, & brought into hotchpot. 
The son died without issue : — Held : testator’s 
trustees must specifically appropriate & allot to 
the son’s share under the will testator’s contingent 
reversionary interest in the £10,000 not under the 
hotchpot clause, but under the directions in the 
earlier part of the will, as the only way to effect an 
equal division as directed between the son & the 
daughter. — Wheeler v. Humphreys, [1898] A. C. 
506 ; 67 L. J. Ch. 499 ; 78 L. T. 799 ; 47 W. R. 
17, H. L. ; ajfg. on different grounds S. C. sub nom. 
Re Cosier, Humphreys v. Gadsden, [1897J 1 
Ch. 325, C. A. 

Annotations : — Consd. Re Trollope, Game v. Trollope, [1915] 

1 Ch. 853. Refd. Re West, Denton v. West, [1921] 1 Ch. 

533. Mentd. A.-G. v . Ilolden (1903), 19 T. L. R. 385. 

10720. Whether release of personal liability.] — 
Testator had made advances by way of loan to 
each of his sons on the understanding that they 
were to carry interest, but that testator would not 
enforce payment, & that if unpaid the advances 
were ultimately to be brought into account in the 
division of testator’s estate. Testator never 
required any repayment, but parts of the sum were 
repaid spontaneously. By his will testator gave 
his residuary estate to his wife upon trust to 
receive the income & apply the same for her own 
use for life, & after her decease he gave the residue 
to trustees upon trust to divide the same among 
such of Ixis children who should then be alive, the 
issue of any deceased child to take his or her 
parent’s share. The will, as altered by two 
codicils, contained a proviso that if a son should 
at the death of testator’s wife be an undischarged 
bkpt. his share should be held in trust for his wife, 
& a direction that in making such division any 
advances made to any son during testator’s life- 
time which had not been repaid should be brought 
into account by him with interest at 2 per cent., 
from the date of the advance to the date of 
testator’s wife’s death : — Held : the sons were 
not released from the obligations which they were 
under as debtors to repay the advances made by 
testator, & testator’s widow was entitled during 
her life to the interest on the amount of the 
advances . — Re Young, Young v. Young, [1914] 1 
Ch. 976 ; 83 L. J. Ch. 463 ; 111 L. T. 205, C. A. 

Annotation : — Retd. Re Barker, Gil bey v. Barker, [1918] 

1 Ob. 128. 
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10721. -.] — Be Warde, Wards v. Ridgway, 

No. 10697, ante , . 

10722* .] — Testator provided that all ad- 
vances by way of loan to his son H. & all interest 
owing on any such advances should be “ taken 
in full or id part satisfaction, as the case may be ” 
of the benefits given to H. under his will. 

It being doubtful whether the legacies & share of 
residue given to , the son would cover his total 
indebtedness : — Held : the son’s personal liability 
was released & the debts were merely to be brought 
into account as ordinary advances. — Re Trollope, 
Game v. Troixope, [1916] 1 Ch. 868 } 84 L. J. Ch. 
663 ; 113 L. T, 153. 

Annotation: — Held. Re Barker, Gilbey v. Barker, [1918] 

I Ch. 128. 

1Q72&. .] — A mere direction that debts owing 

by the life tenants of settled shares of residue shall 
be brought into hotchpot & treated as part of 
those settled shares, & that any securities therefor 
shall be deemed authorised investments & allo- 
cated to those settled shares, is not by itself 
sufficient to extinguish the debts . — Re Barker, 
Gilbey v . Barker, [1918J 1 Clu 1?8 ; 87 L. J. Ch. 
166 ; 118 L. T. 206 ; sub nom. Re Barber, Gilbey 
v. Barber, 62 Sol. Jo. 142. 

Annotation : — Reid. Re Grog, Fordham v. Greg, 11921] 2 Cii. 

243. 

10724. .] — Re Clark; Cross v. HillIs (1924), 

69 L. Jo. 150. 


Sub-sect. 5.* -Advances. 

A. In General . 

Advancement generally.] — See Equity, Vol. XX., 
pp. 467-465, Nos. 1821-1912 ; Infants, Vol. 
XXVIII., pp. 250-255, Nos. 1063-1117. 

10725. What are advances — Sum bequeathed by 
will — Gift 6f equal amount in lifetime of testator.]— 
Car v. Car (1742), 2 Atk. 277 ; 26 E. B. 570, L. C. 

10726. Personal estate taken under Intestacy.] 

— Trust term by the wall of the grandfather for 
raising portions ; provided, among other events, 
that if the children should be by their father in his 
lifetime advanced & preferred with portions as 
good or greater, to cease. Personal property 
under the intestacy of the father not a satisfaction. 

The word “ given ” means the same upon the 
whole as “ advanced & preferred in his lifetime ” ; 
& my opinion is, that what is taken by intestacy 
is not advanced in the lifetime of the parent ; & 
there is no principle requiring that what a child 
would take by intestacy of personal estate is 
within the meaning of the clause, if what he would 
take for want of a devise of real estate is not to be 
so considered ; for the word “ portion ” is in 
ordinary cases applied to both (Lord Eldon, C.). — 
Twisden v. TWisden (1804), 9 Ves. 413 ; 32 E. R. 
661, L. C. 

Annotations : — Cofcsd. Onslow v. Michell (1812), 1 8 Ves. 490 ; 

Cooper v. Cooper (1 873), 8 Ch. App. 813. Bold. Goolding 

v. Haverfleld (1824), M'Cle. 345. 

Legacy given by testator’s will.] — See 

Equity, Vol. XX,, p. 452, Nos. 1762-1768. 

10727. Contract for purchase by beneficiary 

—Purchase-money payable by beneficiary to tes- 
tator — pqath of testator before money due.] — 
(1) Testator bequeathed a portion of certain trust 
funds to a married daughter, & by his will it was 


declared that in Case he should make inf adv&Bce 
of money tb ihy bf his chlldreii, or to the huibands 
of his daughters, Which Should nbt have been 
repaid, or the interest of Which, if reserved, should 
hot nave beeh duly p&l'd at the time Of his decease, 
such child or children should not bie entitled to 
receive any part or abate of his property hhtil he, 
She, or they Should bay© accounted for ife brought 
into hotchpot such sum or sums of money as should 
have been so advanced & the interest theredf. 
Testator Sold his buSihess id the husband of one Of 
his daughters for a certain sum, payable at the 
expiration of five years from the date of the con- 
tract. Testator died Withih the five years : — 
Held : as the pUrchase-money was not payable in 
the lifetime of testator, there Was no advancement 
within the meaning of the above clause. 

(2) Testator became surety for the son-in-law to 
a banking firm, & as such surety, became liable for, 
& paid certain sums on account of the son-in-law. 
The son-in-law was adjudicated bkpt., when tes- 
tator proved for the amouiit of his debt against the 
estate : — Held : the pi-oof of the debt under the 
bkpey., & the receipt of the dividend, did not 
amount to a release by testator, & the debt, less 
the amount of the dividend, was therefore an 
advancement within the meaning of the clause. — 
Auster v. Powell (1863), 1 De G. J. & Sm. 99 ; 
8 L. T. 73 ; 9 Jur. N. S. 421 ; 46 E. R. 38, 
L. C. 

Annotations: — As to (1) Retd. Re Jaques, Hodgson v. 
Braialey, [1 903] 1 Ch. 267. As to (2) Apld. Re Whitehouse, 
Whitehouse v. Edwards (1887), 37 Ch. D. 683 ; Re 
Ainsworth, Millington v. Ainsworth, 11922] 1 Ch. 22. 

10728. t: Security for payment by Joint 

& several promissory notes of testator & beneficiary 
— Payment of one note by testator.] — In Mar. 
1885, W., a son of testator, entered into a contract 
for the purchase of a business for £1,500, of which 
£800 was to be paid at once & the residue by instal- 
ments, to be secured by the joint & several 
promissory notes of W. & testator. W. had 
no property of his own, & testator, who was not 
a party to the contract, paid the £300, & he 
&> W. gave their joint & several promissory 
notes to the vendor for the instalments. Testator 

E aid the amount due on the first promissory note, 
ut died before any of the others became due, 
having by his will, dated in Oct. 1885, given 
benefits to his sons, & declared that before any of 
them should participate under his will they should 
repay all sums of money advanced to them during 
his lifetime, & if unable to do so, “ such advances ” 
should be taken as part of their shares under the 
will. Shortly after testator’s death W. executed a 
creditor’s deed, whereby he assigned all his pro- 
perty for the benefit of his creditors, the creditors 
released him, but reserved their rights as against 
his sureties. Nothing further having been paid 
in respect of the purchase-money, the vendor 
proved under the deed for the whole balance 
secured by the remaining promissory notes, & 
failing to obtain payment, carried in a claim 
against the estate of testator, & the exors. paid the 
amount less a discount ; — Held : (1 ) the sums paid 
by testator during his lifetime Were, & thobe paid 
by his exors. after his death were not, advances to 
be taken as part of W.’s “ share ” within the 
meaning of the clause in that behalf in the will 
of testator ; (2) the contract for purchase being a 
contract by the son alone, the giving of the joifit 

made an advanoe* [1909] 1 I. R. 172. — IR. 


PART XVI. SECT. 31, SUB-SECT. 6. 

—A. 

*n. Death of mother intestate — 
Pzv . c hUd should bring advance into 
hotchpot, } — A mother, having survived 


her first husband, 
ment to a child, & died intestate as to 
her own assets, leaving other children : 
rz — Reid : the child advanced was not 
bound to bring the .amount received 
Into hotchpot. — P bbbton v. Greene, 


,, n. What are advance* — Sum of 
y given to son for purchase of 

IT- property.) — WHITE v. WHITE 

(1841), 3 Dttnl. (Ct. of 8e«s.) 488 ; 1< 
Fao. Coll. 463. — SCOT. 
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A several promissory nofcesby testator was iiot in 
the natdre of an advancement. by testator in favour 
of his Son w., but . merely ^placed testator in the 
bosition of a surety for the principal. — Re 
WHITEHOUSE, WHITEHOUSE V U EDWARDS (1887), 
37 Ch. I). 083 ; 57 L. J. Ch. 101 ; 57 L. T. 761 ; 
36 W. R. 181. 

AnnoLqtions ;~~OeneraUv» Refd, lie Watson, Turner v. 

Watson, [18961 1 Ch. 925 ; Re Melton, Milk v. Towers, 

[1918). 1 Ch. 87. 

1072ft. — — Payment of notes by tes- 

tator '6 exeCutors.> - Ifo Whitehorse, 
t>. Edwards, No. 10728, ante. 

10780. — — Gift of land & stock.] — A testa- 
mentary direction that testator’s married daughter 
Should not take the benefit of a specific devise to 
her of real estate or her share of his residuary 
personal estate 4 4 without first bringing into 
hotchpot as part of my residuary personal estate 
the total amount of any advances or moneys lent 
by me to my said daughter Sc her husband, or 
either of them ” : — Held : upon the construction, 
not to include real estate subsequently purchased 
by testator for the benefit of his daughter & her 
husband, & by his direction conveyed, as to part, 
to the daughter, &, as to the rest, to the husband ; 
or any moneys expended, also for their benefit, 
upon the real estate so purchased. 

The word primarily refers to advances of money. 
An advance of money is commonly spoken of, Sc 
the expression is perfectly intelligible to every 
one ; but an advance of a house or a chattel 
Would not be understood without explanation by 
any one but a lawyer (Stirling, L.J.). — Re 
Jaque^, Hodgson v. BrAisby, [1903] 1 Ch. 267 ; 
72 L. J. Ch. 197 ; 88 L. T. 210 ; 51 W. R. 229 ; 
47 Sol. Jo. 145, C. A. 

10731. Primarily advances of money.] — 

Re Jaques, Hodgson v. Brajsby, No. 10730, ante. 

10732. Appointment of debtor as executor— 
Effect of.] — Philips v. Philips (1670), 1 Cas. in 
Ch. 292, Freem. Ch. 11; Cas. temp . Finch, 410; 
22 E. R. 806, L. C. 

Annotations ; — Apid. Fox v. Fox (1737), West. temp. Hard. 

162. Reid. Clough v. Bond (1838), 3 My. & Cr. 490. 

10733. Whether statute-barred debts included.] — 
Testator bequeathed his property to his children 
equally, but subject to the condition, that if it 
appeared by his ledger that any of his children were 
indebted to him, the amount should be deducted 
from his share ; — Held : a debt appearing in the 
ledger, though barred by the statute, ought to be 
deducted. — Rose v . Gould (1852), 15 Beav. 189 ; 
21 L. J. Ch. 300.; 19 L. T. O. S. 42 ; 51 E. R. 509. 

10734. .] — Testator, by his will, gave his 

property to his wife for life, & after her death 
equally between his children, subject to a proviso 
directing that his trustees should deduct from the 
share of his daughter M. the sum of £200 which he 
had advanced to her, & add it to his personal 
estate ; Sc that if, at the period of distribution, M. 
44 should be indebted to any or either of her 
brothers pr sisters in respect of advances made to 
her, his trustees should be empowered to deduct 
ail or any such debts or advances from her share, & 
pay the same to the brother or sister to whom the 
same might be owing.” M. had borrowed from 
ope brother £100, on a promissory note bearing 
interest, Sc had borrowed other sums from another 
brother.. Nearly all these debts had, before the 
tiiqe of distribution, becottie barred by Stat, Limi- 
tations i—Hetil : the intention of testator was to 
put , advances by brothers ‘Sc sisters on the same 
ipdtipg as advances by himself, Sc that interest, 
therefore, ought hot to be deducted. 

I think the fair interpretation of testator’s 
words is, that he intended the Advances to 


allowed for as advances, not as debts ; therefore# 
only the capital o light to be taken into account, Sc 
not any interest accrued before the estate became 
divisible (James, L.J.).— :Poole v. POolE (1871), 
7 Ch. App. 17 ; 25 L. T. 771 \ 20 W. R. 183, L. JJ. 

A nnotations : — Consd* 7?e Rees, Rees v. George (1881E17 

Ch. D. 701. Mentd. Re Millies, MUiies v. SherWih (1885), 

53 L. T. 634. 

10735. Unpaid rent — Title of testator to lAnd 

extinguished by adverse Jjoss'ession.] — Testatrix 
gave her property among her four children, Sc 
directed that all moneys owing to her at her death 
by any child for rent or otherwise should be brought 
into hotchpot in ascertaining the share of such 
child. One son had, in the lifetime of testatrix, 
acquired an absolute title, under Real Property 
Limitation Act, 1874 (c. 57); s. 1, to a freehold 
farm which had been let to him by her, through 
non-payment of rent by hiih to her for more than 
twelve years. Upon the question whether the 
unpaid rent for the twelve years prior to the extin- 
guishment of the estate of testatrix in the farm 
ought to be deducted from the son’s share : — Held ^ 
under Real Property Limitation Acts, 1883 (c. 27), 
Sc 1874 (c. 57), all the rights of the reversioner in 
the farm had become extinguished, & the unpaid 
rent was no longer owing to her estate, Sc should not 
be deducted from the son’s share . — Re JoLLYi 
Gathercole v . NGrfolk, [1900] 2 Ch. 016 ; 09 
L. J. Ch. 001 ; 83 L. T. 1 18 *, 48 W. R. 057 ; 10 
T.L.R.521; 44 &ol. Jo. 642, C. A. 

10736. Composition by or bankruptcy Of bene- 
ficiary.] — Silverside v . Silverside, No. 10708, 
ante , 

10737. — Covenant by testator not to sub.] — 
A debtor, by deed, assigned his effects for the 
benefit of his creditors, who thereby covenanted 
not to sue him. One of these creditors, by will, 
gave the residue of his estate among six persons, & 
directed that such of them as should be indebted 
to him at his decease should accept the debt as 
part of his share. One of these persons Was the 
debtor : — Held : the debt was satisfied by the 
assignment & testator’s covenant not to sue ; Sc 
the exors. were bound to pay to the debtor his 
full share of the residue. — Golds v. Greenfield 
(1854), 2 Sm. & G. 470 ; 2 Eq. Rep. 793 ; 23 L. J. 
Ch. 639 ; 2 W. R. 583 ; 05 E. R. 488. . 

10738. - — Testator receiving dividend.] — 
Auster v . Powell, No. 10727, ante . 

10739. .]— Where, with the dominant 

intention of producing equality between legatees, 
testator directed that a debt due from his son 
should be deducted from the moiety of his resi- 
duary estate bequeathed to trustees upon trust for 
the benefit of the son & his children, & subse- 
quently in the liquidation of his son’s affairs 
arrangement received a dividend on the debt, 
direction as to the deduction of the debt from 
moiety bequeathed for the benefit of the son 
Ills children becomes operative on the death of 
testator to the extent of the balance of the debt 
which remained due, notwithstanding that under 
the bkpey. laws the son was released from Mb 
indebtedness to testator. , 

Testator by his will dated Nov. 29, 1873, directed 
his trustees to stand possessed of his residuary 
trust fuivds after the decease of his widow as to 
one equal moiety in trust to bay the income to hid 
son Richard during tjtiis Ufe & after his decease, for 
his wife during her life Sc on heir death aS to the 
capital for the children of his son, Sc testator 
declared similar trusts of the Other moiety for 
daughter her husband & their children Sc fte 
directed that the interest to accrue on the prq- 
note for £600 which he held of his SOh 
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should be deducted from his moiety of the rents Sc 
interest of the trust funds So that the principal 
should be allowed out of the residuary trust funds 
bequeathed to the children of his son. By a 
codicil dated Nov. 18, 1874, testator after stating 
that he had, since the date of his will, paid for his 
son a further sum of £200 making in all £800, 
directed that the interest on the £800 during the 
life of his son should in the first place be deducted 
by his trustees from the moiety of the rents Sc 
interest bequeathed to his son by his will <te that 
the principal sum of £800 should also be deducted 
out of the share of his residuary trust funds be- 
queathed to the children of his son. On Nov. 28, 
1874, the son filed a petition under Bkpy. Act, 
1869 (c. 71), s. 126, & in the liquidation by arrange- 
ment testator proved for the £600 secured by the 
promissory note, Sc on May 15, 1876, a certificate 
of discharge was given to the son, thereby releasing 
him from all his indebtedness to testator. Testator 
received a dividend of 3d. in the £ in the liquidation 
by arrangement of his son’s affairs amounting to 
£7 10s. Sc died on Mar. 26, 1876. This summons 
was issued to determine whether the directions 
contained in the codicil as to the £800 Sc interest 
ever became operative : — Held : the intention of 
testator being to produce equality between the 
shares of the residuary legatees the directions in 
the codicil as to the £800 & interest became 
operative on the death of testator except to the 
extent of the sum received by him in the liquida- 
tion by arrangement of his son’s affairs. — Re 
Ainsworth, Millington v. Ainsworth, [1922] 
1 Ch. 22 ; 91 L. J. Ch. 51 ; 126 L. T. 247 ; 66 
Sol. Jo. 107 ; [1922] B. Sc C. R. 21. 

B. Evidence of Advances. 

10740. Admissibility of evidence — Subsequent un- 
attested statement.] — Hawtre v. Wallop (Lady) 
(1667), 1 Rep. Ch. 266 ; 21 E. R. 569. 

10741. .] — Direction in a will that, “ all 

and every such sums of money which I have 
already advanced or may hereafter advance to my 
children as will appear in a statement in my hand- 
writing ” should be brought into hotchpot : — 
Held : a subsequent unattested statement in 
testator’s handwriting was admissible in evidence 
of advances. — W hateley v. Spooner (1857), 3 K. 
Sc J. 542 ; 69 E. R. 1224. 

Annotations : — Distd. Smith v. Conder (1878), 9 Ch. D. 170. 

Consd. Re Deprez, Henriques t?. Deprez, [1917] 1 Ch. 24. 

Reid. Re Alrd’s Estate, AIrd v. Quick (1879), 48 L. J. Ch. 

631 ; Re Coyte, Coyte v. Coyte (1887), 66 L. T. 610. 

10742. Entries in account book.] 

Where testator by his will gives his estate in trust 
for children in equal shares, & by a subsequent 
codicil directs that advances to one of his sons 
into hotchpot, the advances to be brought into 
account against that son are only those appearing 
in the books of account by entries made prior to 
the date of the codicil. — Re Deprez, Henriques 
v. Deprez [1917] 1 Ch. 24 ; 86 L. J. Ch. 91 ; 116 
L. T. 662 ; 61 Sol. Jo. 72. 

10743. Prior unattested statement — Page in 

ledger— Incorporation in will.] — Testator by his 
will dated Nov. 22, 1872, declared for the informa- 
tion of his trustees that the amount or values 
expressed in his ledger Sc entered on the twenty- 
first page thereof Sc signed by him Sc dated the 
Nov. 8, 1872, were, & were the only, advance- 
ments either by way of gift or loan made by him 
to any of his children before Nov. 8, 1872. The 
twenty-first page of the ledger was not admitted 
to probate. The sums entered therein were not 
in all instances the true amounts actually received 


by the children : — Held : the will must be read 
as if the entries in the ledger were incorporated 
into it, Sc the entries were conclusive for the 
purposes of the will. — Quihampton v. Going 
(1876), 24 W. R. 917. 

Annotations : — Consd. Smith v . Conder (1878), 9 Ch. D. 170. 

Retd. Re Coyte, Coyte v. Coyte (1887), 66 L. T. 610 ; 

Re Rowe, Pike v. Hamlyn (1897), 77 L. T. 476. 

10744. To vary amount of advanoes.]- 

Testator gave his residuary estate upon trust for 
his two sons Sc four daughters equally, Sc declared 
that all such sums of money as he had then already 
advanced, or should thereafter advance, to or for 
the benefit of either of his children, as should 
appear in any account in his handwriting kept by 
him for that purpose, or as should be shown in any 
other manner, snould be considered Sc taken in 
full for or, as the case might be, in part of his or 
her share of & in the trust estate. Subsequently 
to the date of his will testator advanced to one 
of his sons £1,575, Sc to the other £1,560. He 
afterwards wrote letters to each of them stating 
that it was his intention to make a present to them 
of sums of £640 Sc £650, part of the £1,676 Sc 
£1,560, respectively, Sc requiring them to send him 
promissory notes for the balance : — Held : these 
letters were not admissible in evidence to vary the 
operation of the proviso contained in the will, & 
the sums of £640 Sc £66 0 must be brought into 
account by the sons.— Smith v. Conder (1878), 
9 Ch. D. 170; 47 L. J. Oh. 878 ; 27 W. R. 
149. 

Annotation : — Refd. Re Deprez, Henriques v. Deprez, [1917] 

1 Ch. 24. 

10745. Destruction — Of account book incorporated 
into will.] — Testator, who died in May 1886, by 
his will, dated in Dec. 1871, disposed of all his 
property in favour of his children, Sc declared 
that whereas he had advanced, or might advance, 
for the benefit of his children, certain sums towards 
their advancement in life or for tlieir benefit, Sc all 
which sums respectively would appear Sc be men- 
tioned in a book marked “A.” Sc signed by him, 
every sum of money appearing or mentioned in 
such book to have been so advanced or paid on 
account of any child should be taken in or towards 
satisfaction of such child’s share. Sc brought into 
hotchpot. In Jan. 1886, testator tore from the 
book marked “ A.” several leaves, upon which 
entries of such advances had been written, Sc 
directed them to be burnt in his presence, Sc wrote 
on the book, the cover of which was preserved, a 
memorandum, stating that the book had been 
destroyed by him. It appeared that some of the 
sums advanced had been advanced before the date 
of the will, Sc others subsequently. An originating 
summons was taken out for the purpose of deter- 
mining the effect of the above clause : — Held : the 
book would probably have been admitted to pro- 
bate if it had contained writing ; & if a document 
formed part of a will it was liable to revocation in 
the same manner as the will itself ; therefore, as 
the book had been destroyed by testator, no sum 
advanced by him, whether before or after the date 
of the will, could be brought into hotchpot . — Re 
Coyte, Coyte v . Coyte (1887), 56 L. T. 510 ; 
8 T. L. R. 362. 

Annotation : — Refd. Re Deprez, Henriques v. Deprez, [1917] 

1 Ch. 24. 

10746. Recital of advance — Erroneous recital — 
Whether binding.] — Testator, by his will, gave a 
legacy, Sc by a codicil, after reciting that he had 
advanced to the legatee a certain sum, he directed 
that sum to be considered as a payment on account 
of the legacy : — Held : the sum mentioned would 
be deducted from the legacy, though the advance 
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in fact made was less than that sum. — Re Amn ’a 
Estate, Aird v. Quick (1879), 12 Ch. D. 291 ; 
48 L. J. Oh. 631 j 41 L. T. 180 ; 27 W. R. 
882. 


Annotations : — Apld. Re Taylor's Estate, Tomlin v. Underhay 
(1882), 22 Oh. D. 495. ( See p. 499) ; Re Wood, Ward v. 

Wood (1886), 82 Ch. D. 517. N.F. Re Kelsey, Woolley 
v. Kelsey, Kelsey v. Kelsey, [1906] 2 Ch. 465. Menta. 
Re Hoyle, Hoyle r. Hoyle, 11898] 1 Ch. 84, 


10747. . -.] — Testator gave a legacy 

of £7,000 in trust for his daughter, the wife of J., 
& her children, & after reciting that he had given 
a bond for £8,000 for J., he directed that what 
should remain due on the bond at his death should 
be paid out of the legacy. By a codicil made 
about a year afterwards he recited that he had 

E aid the £3,000 & other sums for which he was 
ound for J. to an amount exceeding £5,000 in 
the whole, & directed that if J. should not before 
his death have repaid to him £5,000 at least, the 
sum of £5,000 should be taken in part payment of 
the £7,000, & to that extent he revoked the legacy. 
It was admitted that J. had not repaid the £5,000, 
but the legatees disputed the fact that testator 
had paid so much as £5,000 for J. : — Held : the 
legacy must be reduced only by the amount re- 
maining unrepaid of sums advanced by testator 
for J., &; an account must be directed . — Re 
Taylor's Estate, Tomlin v. Underway (1882), 
22 Ch. D. 495 ; 48 L. T. 552, C. A. 

Annotations * — Consd. Re Wood, Ward u. Wood (1886), 32 
Ch. D. 517. Apld. Re Kelsey, Woollev v. Kelsey, Kelsey v . 
Kelsey, (1905} 2 Ch. 465. Mentd. Re Hoyle, Hoyle v, 
Hoyle, (18931 1 Ch. 84. 


10748. -.] — Testator gave the pro- 

ceeds of sale of his real & personal estate to trustees, 
on trust to divide same among his children living 
at his death, & the issue of deceased children, in 
equal shares per stirpes. The will stated that 
testator had advanced to four of his sons respec- 
tively certain specified amounts, on account of 
their respective shares, & testator directed that 
the “ respective sums hereinbefore recited to have 
been advanced ” should be brought into hotchpot 
by the four sons respectively for the purposes of 
the division of his estate — Held : the sons were 
bound by the statement in the will of the amounts 
of the advances made to them, & were not 
entitled to adduce evidence to show that the 
advances which had been made to them were in 
fact of less amount. — Re Wood, Ward v . Wood 
(1886), 32 Ch. I). 517 ; 55 L. J. Ch. 720 ; 34 W. R. 
788 ; sub nom. Re Wood’s Estate, Wood v. 
Ward, 54 L. T. 932. 

Annotations : — Distd. Re Kelsey, Woolley v. Kelsoy, Kelsey v. 

Kelsey, (1905] 2 Ch. 465. Mentd. Re Hoyle, Hoyle v. 

Hoyle » [1803] 1 Ch. 84. 

10749. .] — Erroneous recital cases 

may be divided into two classes. In class (a) 
testator by apt words directs a legatee to bring a 
particular sum into hotchpot. He may recite 
erroneously that a particular sum has been ad- 
vanced, & direct the legatee to bring that sum, 
or the sum 44 hereinbefore recited to have been 
advanced,” into hotchpot, or he may by other 
appropriate language shew an intention that the 
legatee shall absolutely & in any event bring the 
sum mentioned into hotchpot, in other words, 
that the legatee shall only take upon the footing of 
bringing that particular sum into account, & only 
receiving the balance payable to him on that 
footing. In class (6) testator recites the debt 
owing from the legatee — again he may recite it 


erroneously, & then directs the debt, “ or so 
much thereof as shall remain unpaid ” at testator’s 
death or the time of distribution, to be deducted 
& brought into account. In cases of this class 
testator really intends that there shall be brought 
into account the debt or balance thereof which is 
actually owing at the time of death or distribution 
(Swinfen Eady, J .). — Re Kelsey, Woolley v. 
Kelsey, Kelsey v. Kelsey, [1905] 2 Ch. 465 ; 
74 L. J. Ch. 701 ; 93 L. T. 662 ; 54 W. R. 136 ; 
49 Sol. Jo. 701. 

Will containing declaration of principle — On 
which money to be brought into hotchpot — State- 
ment of figures on which principle based — Whether 
binding.] — See No. 10704, ante . 

C. Interest on Advances . 

10750. Time of computation — General rule.] — 
The rules laid down in the authorities for working 
out the consequences of a common hotchpot clause 
are, that no interest is charged against an advanced 
child prior to testator’s death ; that where the 
period of distribution of testator’s property is at 
testator’s death interest is charged against an 
advanced child from the death <fc not from the 
subsequent date at which, in fact, the distribution 
takes place ; that if the period of distribution is 
at the expiration of a period of accumulation or 
of a prior life estate, interest is charged, not from 
the death, but from the period of distribution ; 
& that the effect of a charge upon the residue, 
such as a life annuity secured by a fund set apart 
to meet it, does not alter the period of distribution* 
Testator, who was twice married & had executed 
a settlement on each occasion, died in 1860, having 
by his will & codicil bequeathed an annuity in 
favour of his widow, who died in 1910, during her 
life, & legacies in favour of certain children, & his 
residuary estate in favour of all his children, with 
special hotchpot provisions, according to the true 
construction of which the judge was of opinion 
that testator did not intend an equality by way 
of benefit, but an equality by way of portion 
between the children : — Held : the case was taken 
out of the general rule, & advanced children were 
not to be charged with interest between testator’s 
death & the death of the widow when the annuity 
fund became divisible . — Re Willoughby, Wil- 
loughby v. Decies, [1911] 2 Ch. 581 ; 80 L. J. Ch. 
562 ; 104 L. T. 907, C. A. 

Annotation: — Retd. Re Tod, Bradshaw v. Turner, [1916] 

I Ch. 567. 

10751. Time fixed for distribution.] — In- 

terest at 4 per cent., directed to be computed on 
advancements made by a father to his children 
from the time when the father’s property was 
divisible amongst them. — Andrewes v . George 
(1830), 3 Sim. 393 ; 57 E. R. 1045. 

Annotations : — Apld. Field v. Seward (1877), 5 Ch. D. 538. 

Consd. Re Roes, Rees v. George (1881), 17 Ch. D. 701. 

Reid. Ashworth v. Munn (1886), 34 Ch. D. 391 ; Re 

Dracup, Field v. Dracup (1893), 63 L. J. Ch. 238. 

10752. .] — Where a fund is given by 

will to be equally divided amongst testator’s 
children, & the will contains a proviso for bringing 
into hotchpot advances made by testator to any 
of them, the advanced children are chargeable 
with interest on their advances up to the time of 
the distribution of the fund ; but such interest 
is to be computed from the time fixed for distribu- 
tion only, not from the date of the respective 
advances. — Re Rees, Rees v. George (1881), 17 


PART XVI. SECT. 81, SUB-SECT. 5.« 

10761 i. Time of computation — Time fixed for distribution .] — Notman v. Paul, 28 N. Z. L. R. 58. N.Z. 
o, Death of life tenant.] — Re Oakley, Oakley v. Gordon, [19261 S. A. S. R. 362. — AUS. 
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Ch. D. 701 ; 50 L. J. Ch. 338 ; 44 L. T. 341 ; 29 
W. R. 301. 

Annotations : — Consd. He Dallmeyer, Dallmeyer v. Dall- 
meyer, [18963 1 Ch. 372. Apld. Re Lambert, Middleton v. 
Moore, [1897 J 2 Ch. 169. Consd. Re Hargreaves* Bar- 
greaves v. Hargreaves (1902), 86 L. T. 43. Apld. Re 
Whitelord, IngJie v. Whiteford, [1903) 1 Ch. 889. Consd. 
Re Willoughby, Willoughby r. Decies, [19111 2 Ch. 581 ; Re 
Foreter-Brovto, Barry v. Forster-Brown, [1914] 2 Ch. 584 ; 
Rc Tod, Bradshaw v. Turner, [1916] 1 Ch. 667. Reid. 
Ashworth v. Munn (1886), 34 Ch. D. 391 ; Re Dracilp, 
Field v. Dracup (1893), 63 L. J. Ch. 238. 

10753. .] — Testator by his will gave 

each of his sons in succession, according to seniority, 
the option of succeeding to liis business, & declared 
that the son electing to do so should be debited 
with the value thereof in the division of his resi- 
duary estate, &, if the value should exceed the 
amount of such son’s expectant share therein at 
the time the option was declared, he should refund 
the excess to testator’s residuary estate. Then, 
after giving certain legacies to his other children, 
sons at twenty-five & daughters at twenty-one 
or marriage, which were to carry interest from his 
death applicable for maintenance, the testator 
gave his residuary estate upon trusts for sale, 
Conversion, Sc investment Sc payment of certain 
annuities Sc directed the trustees to accumulate 
the surplus income at compound interest for 
twenty-One years from his death, if any child of 
h is should so long live Sc be under twenty-one Sc 
o n the attainment of twenty-one by his youngest 
Lving child, which was to be the period of distri- 
bution, to hold the trust fund in trust for his 
children then living as tenants in common. The 
will also empowered the trustees, at any time 
before the period of distribution, to make advances 
out of the capital of the trust premises in favour 
of any of his sons, the sums so advanced to be 
taken in part satisfaction of the shares in the trust 
premises to which the sons advanced should become 
entitled. Testator died in 1883 leaving three sons 
Sc two daughters. The eldest son in 1884 elected 
to succeed to the business, the value of which 
£15,000, did not at the time exceed the amount 
of his expectant share. The youngest child 
Attained twenty-dne in 1894 ; Sc meanwhile the 
second son had under the powers of advancement, 
received sums amounting to £8,200 : — Held : 
(1) in debiting the eldest son with the value of the 
business taken by him, he ought not to be debited 
with interest thereon from the time he took it, 
but only from the period of distribution ; (2) as to 
the sums advanced to the second son no interest 
ought to be charged thereon prior to the period 
of distribution. — lie Dallmeyer, Dallmeyer v . 
Dallmeyer, [1896] 1 Ch. 372 ; 65 L. J. Oh. 201 ; 
73 L. T. 671 ; 40 Sol. Jo. 150 ; sub nom. Re 
Dalmeyer, 44 W. R. 375, C. A. 

Annotations : — Apld. Re Lambert, Middleton v. Moore, 
[1897 ] Z Ch. 169 ; Re Whitefbrd, Inglls v. Whiteford, 71903] 

1 Ch. 889. Consd. Re Willoughby, Willoughby v. Dories, 
[1911] 2 Ch. 581 ; Re Forster-Brown, B&rry v. Forster- 
Brown, [1914] 2 Ch. 584. 

10754. .] — Re Forster-Brown, Barry 

v. Forster-Brown, No. 30771, post. 

10755. Death of testator — Recovery of estate 

from absconding executor.] — Testator gave to 
several of his eight children real estates, Sc be- 
queathed his residuary personal estate to all the 
eight, with a direction that their portions should 
be equal* Sc to that end that those of them to whom 
he had given the real estates should respectively 
take them on account of their shares at the esti- 
mated values mentioned in his will, 
absconded with the personal estate in 
but after niany years a 'copsperable 


Tks £XQr. 


was recovered : — Held ; the amoppt recovered 
must be treated as consisting of A principal sum, 
with interest thereon at £4 per cerit. per annum 
frbm testator’s death ; the devisees of the real 
estates must bring into account their estimated 
values as part of the principal; & £he Scares of 
principal having been thus ascertained, the part 
apportioned as interest must be divided between 
them in proportion as those shares. — Ackroyd v. 
Ackroyd (1874), L. R. 18 Eq. 313. 

Annotations : — Reid. Re Rees, lleee v. George (1881), 17 
Ch. D. 701 ; Re Cleveland’s Estate, Hay v. Wolmer (1895), 
13 R. 715. 

10756. * -.] — Testator after bequeathing 

a share of mixed residue to one of his sons, stated 
that he had advanced sums amounting to £2,550 
to the son, & directed his trustees Sc exors., to 
deduct the sum of £2,550 from the share so 
bequeathed : — Held : the son was chargeable with 
interest at 4 per cent, on the £2,500 from the death 
of testator Sc not merely from the epd pf a year 
after the death. — Field v. Seward (1877), 5 
Ch. D. 538. 

Annotations: — Consd. Re Rees, Rees v. George (1881), 17 
Ch. D. 701. Refd. Re Dallmeyer, Dallmeyer v. Dallmeyer, 
[1896] 1 Ch. 372 ; Re Lambert. Middleton v. Moore, [1897] 
2 Ch. 169. 


10757. — - — .]— Stewart v. Stewart, No. 

10702, ante. 

10758. .] — W. had three sons, II., S., Sc 

B. On the marriage of H. in 1800, W. conveyed 
upon the trusts of II. ’s marriage settlement real 
estate of the value of £4,000, & by the settlement 
convenanted to pay £6,000 to the settlement 
trustees within six calendar months after the death 
of the covenantor. IT. died before W. W. died 
in June, 1893, having by his will, after giving 
certain legacies, &, to his wife, an annuity, given his 
residuary estate to trustees upon trust, as to one- 
third, for S., Sc as to another one-third for B. The 
remaining one-third was directed to be transferred 
to the trustees of H.’s settlement to be held upon 
the trusts thereof, but subject to the proviso that 
after payment of the £6,000 the sum of £10,000, 
the £6,000 plus the £4,000, should be considered 
to have been received Sc advanced out of residue 
in respect of H.’s portion, Sc should, for the purpose 
only of ascertaining the amount of that portion, 
be considered as part thereof, Sc should be 
accounted for in the way of hotchpot accordingly. 
On Dec. 0, 1893, the trustees of the will paid the 
£0,000 to the settlement trustees. B. died in 
Aug. 1893, Sc under his will his widow was tenant 
for life. The trustees of W.’s will made payments 
of equal amounts from time to time to 8. Sc to B. 
Sc the trustees of his will. Part of each sum was 
treated as capital, Sc the rest, of which Jmjf was 
paid to B.’s widow, as income. Oh the death of 
W.’s widow in 1902 the sum set apart. to answer 
her annuity fell int-o residue : (1) that the date 
of distribution, notwithstanding the existence of 
the annuity, was the death of W., Sc interest wa6 
chargeable on the advance made in his lifetime as 
from the date of his death Sc on advances bxade 
after his death, as from the date of those advances ; 
(2) no distinction was to be made between th0 
advances made on account of capital & those 
made bn account of income in respect oi the shares 
of 8. Sc B. ; (3) the rate of interest to be chatgeS 
was 3 per cent. only. — Re WmVEtfoRD, Inglis v. 
Whiteford, [1903J 1 Ch. 88b ; 72 L. J. Ch. 640 ; 
j51 W. R. 491 : 47 Sol. Jo. 330. 

Annotation : — Reid. Re Davy;Rollifigsworth v. Davy, [1 908] 

1 Cb. 61. * ' 

10759. Bate of computation.] — Re Lambert, 
3$jd xLRqcqN v. iftJooRE, No. 10703, post. 
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been altered. Interest on advances wtqch have 
to be Drought into hotchpot must still be paid at 
that rate. — Re Davy, Hollingsworth v. Davy, 
£1008] 1 Ch. 01 ; 77 L. J. Ch. 67 ; 07 L. T. 654, 

Annotation : — Reid. Re Cooke, Randall v. Cooke, [1916] 
1 Ch. 480. 

Whether brought into account — In ascertaining 
rights of beneficiaries.]— See Part XVI., Sect. 31, 
sub-sect. 6, post . 


Sub-sect. 6. — Ascertainment of Interests 

of Beneficiaries. 

10761. Mode of computation — Interests in capital.] 

— Testator who had been extensively engaged in 
business, after directing that his trustees should 
carry on his business for a period not longer than 
till his youngest child should attain twenty-one* 
& should then sell his business if it were not pre- 
viously sold, & directing the sale & conversion & 
investment of his estate & giving an annuity to 
iiis wife, empowered his trustees to apply “ the 
whole or so much as they shall think fit of the 
annual income as a common fund for the main- 
tenance, education, & bringing up, or otherwise 
for the benefit of my several children till the 
youngest shall attain twenty -one, in such manner 
as my said trustees or trustee shall judge expedient, 
accumulating the surplus income in aid of the 
common fund, & the income & accumulation shall 
follow the destination of the capital whence the 
same shall have arisen.” The capital of the 
estate was directed to be divided equally amongst 
all the children who attained twenty-one, or 
being daughters married under that age, except 
one son, for whom a different provision was made. 
By a codicil testator recited that he had made 
advances to some of his children, & directed that 
all advances should be brought into hotchpot. 
The youngest child had recently attained twenty- 
one, <fc the trustees having since testator’s death 
applied portions of the income for the maintenance 
«fc benefit of the children, & accumulated the rest : 
— Held : the proper mode of distribution was to 
divide the whole accumulated fund equally among 
the children, they giving credit for sums allowed 
for maintenance with interest & for interest from 
testator’ 8 death on advances made by him, 
the capital of the advances being to be brought 
into hotchpot on the division of the capital of the 
estate. — Hilton v. Hilton (1872), L. R. 14 Eq. 468. 
Annotations : — Conad. Re Rees, Rees v. George (1881), 17 
Cli. D. 701. Expld Re Whit-eford, Inglis v. Whiteford 
[1903] 1 Ch. 889. Reid. Field v. Seward (1877), 5 Ch. D. 
538 ; Re Dallmeyer, D&Jlmeyerv. Dallmeyer, [1896] 1 Oh. 
372 . 


10762. 


Whether interest on advances to 


be brought into account.] — S tewart v . Stewart, 
No. 10702, ante . 

10762. — .] — Testator who died in 

1878 bequeathed £30,000 with interest at 4 per 
cent, oh trust for his widow for life, & after her 
death for division into four equal parts & payment 
of one part to his son, the remaining' tliree-fourths 
to fall into Residue. He declared that any sum 
which he should aclyance or covenant to advance 
to any of his children should be taken in satis- 
faction pro fanto of the advanced child’s provision, 
fy this provision was to apply expressly to a 
euna of £6,000 which he had covenanted to advance 
to the trustees of one of his daughters’ marriage 
settlements. He gave his real estate & his 


of his three daughters for life, & after her death fo? 
her issue. His estate consisted chiefly of land, 
of which the trustees in exercise of their discretion 
under the will postponed the sale. They raised 
upon mtge. a sum sufficient to pay the debts, 
including the £6,000 which they paid to the 
daughter’s trustees ; but the £30,000 was not So 
raised. The rents of the real estate after pro- 
viding for the interest on the £30,000 & on the 
mtge. produced a surplus income of about £200 
a year, which was paid in equal shares to the two 
unadvanced daughters. The widow died in 1895 : 
— Held : upon the division of the residue, the 
period of distribution was the death of testator ; 
the advanced daughter, besides bringing into 
hotchpot the £6,000 must bo charged with interest 
thereon as from the date of the advance ; but 
the rate of interest Ought to be 3 & not 4 per' cent. 
— Re Lambert, Middleton v . Moore, [1897] 2 Ch. 
1 69 ; sub nom. Re Lambert, Moore v. Middleton, 
66 L. J. Ch. 024 ; 70 L. T. 752 ; 45 W. R. 061 ; 41 
Sol. Jo. 560. 

Annotations : — Apld. He Whiteford, Inglis v. Whiteford, 

[1903] 1 Ch. 889. Consd. Re Willoughby, Willoughby v. 

Decies, [1911] 2 Ch. 581. Refd. lie Hargreaves, Har- 
greaves v. Hargreaves (1D02); 86 L. T. 43 ; Re Davy, 

Hollingsworth v. DaVy, [1908] I Ch. 61 ; Re Forstef- 

Brown, Barry v. Forster-Brown, [1914] 2 Ch. 584 ; Re 

Tod, Bradshaw v. Turner, [1 9l 6 J 1 Ch. 567. 

10764. .] —Re Gilbert, Gilbert 

v. Gilbert, [1908] W. N. 63. 

Annotation : — Refd. Re Tod, Bradshaw v. Turner, [1916] 

1 Ch. 567. 

10765. -.]— Re Willoughby, Wil- 

loughby v. Decies, No. 10750, ante. 

10766. — .] — Testator by his will 

made in 1892 appointed his wife & his sons J. & A. 
exors. & trustees, & after certain specific legacies, 
including a trust legacy to his trustees, he made a 
general devise & bequest to his trustees upon trust 
to sell & convert as & when they should think 
expedient, & provided that the income of his 
estate should be treated like the income of the 
investments which would arise from the proceeds 
of sale until conversion. Then he provided for 
four sums of £6,000 for each of his daughters, & 
for the settlement of the legacy of the daughter, 
who was then unmarried, the other three sums 
being given to the trustees of the married daughters* 
settlement. He declared that the will was made 
on the assumption that the residuary real & 
personal estate disposed of thereby, including the 
money to the income of which his w ife was entitled 
under the trusts of the settlement executed on 
their marriage & the sums of £5,000 & £2,300 or 
thereabouts which he had paid on account of his 
son J., which sums were to be deducted from the 
share of his residuary estate thereinafter given in 
trust for the benefit of the son’s wife & family, 
after payment thereout of his debts, funeral & 
testamentary expenses, & the legacies thereby 
given other than legacies to his wife or any of his 
children, would amount to upwards of £60,000, 
& gave directions in case that assumption was 
hot realised. Then the trustees wdre to stand 
possessed of the residue of his residuary estate 
after payment of the money before mentidpecb 4 * as 
to one-half on trust to pay, transfer, br invest same 
in the names of his wife & his son A. to be held 
upon trust to pay the annual income to M., the 
wife of L, for fife for her separate use, & without 
power of anticipation,” & after her decease upon 
trusts for their family. Then testator direpted 
the general trustees of the will, who were different 
persons frond t)ie trustees of J.’s share, to hold 
the other moiety of the residue upon trusts ih 
favour’d A., & his wife & family. By another 
material clause, although it did not actually take 
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effect, testator provided that if he should at any 
time thereafter give to any son or daughter any 
sum exceeding £1,000 at any one time, any sum 
so advanced should be considered as a payment by 
him on account of the sums thereinbefore be- 
queathed to or in trust for him or her, or his or her 
children, A that the amount so given, with interest 
from the date of the advance, should be brought 
into account A deducted from the sum therein- 
before bequeathed to him or her. Testator died 
in 1893 leaving his widow A several children of 
their marriage. A large part of the estate was not 
realised, A a number of investments were, down to 
1910, appropriated to the two sons’ settled shares, 
the appropriations to A.’s share exceeding those 
to J.’s share* the amount to be accounted for by 
the latter being thus reduced to £4,000. The 
income of the unappropriated estate was for a 
time applied on the principle of Re Hargreaves , 
Hargreaves v. Hargreaves , No. 10767, post , A after- 
wards on the principle of R e Poyser , Landon v. 
Poyser , No. 10768, post : — Held : the latter 
principle ought to have been acted on throughout, 
A the apportionment of capital as between the 
two shares should be made on a corresponding 
principle. — Re Tod, Bradshaw v . Turner, [1916] 
1 Cli. 667 ; 85 L. J. Ch. 668 ; 114 L. T. 839 ; 32 
T. L. R. 344 ; 60 Sol. Jo. 403. 

10767. Interests in intermediate income.] — 

Testator by his will A codicil, dated May 6, 1880, 
A July 12, 1882, respectively, after giving certain 
legacies, devised A bequeathed his residuary 
estate to trustees upon trust to pay out of the 
income thereof the annual sum of £2,000 to his 
widow during her life, A, subject thereto, to 
divide the residuary estate into as many shares 
as there should be* children living at his death, 
A to pay the annual income of such shares to his 
children ; & then upon trusts therein expressed. 
Testator provided that, as to certain advances 
already made to some of his children & as to any 
future advances to his children exceeding at any 
one time the sum of £1,000, these advances should 
be treated as capital of the original shares, A be 
brought into hotchpot A accounted for accord- 
ingly. Testator died on July 3, 1887, A left 
surviving him six children ; of whom three had 
received advances A three had not. The widow 
died in Mar. 1900 : — Held : for the purpose of 
ascertaining the proportions of the settled shares 
of the six children, the value of the net residuary 
estate of testator at the day of his death ought to 
be ascertained A there should be added thereto 
the several advances A the actual income received 
from testator’s death ought to be divided in the 
respective proportions so ascertained, A the share of 
each child in such income ought to be debited with 
one-sixth part of testator’s widow’s annuity ; 
A any calculation of interest on the amount to any 
child was unnecessary. — Re Hargreaves, Har- 
greaves v . Hargreaves (1903), 88 L. T. 100, C. A. 

Annotations : — Apld. Re Gilbert, Gilbert v . Gilbert, [19081 
W. N. 63. Dfctd. Re Poyser, Landon v. Poyser, [1908] 

1 Ch. 828. Confid. Re Willoughby, Willoughby v. Decios, 
[19111 2 Ch. 581. Apld. Re Hart, Hart v. Arnold (1912), 
107 L. T. 757. Distd. Re Craven, Watson v . Craven,tl9l4j 
1 Ch. 358 ; Re Forster-Brown, Barry v. Forster-Brown, 
[1914] 2 Ch. 584 ; Re Cooke, Randall v. Cooke, [1916] 
1 Ch. 480. H.F. Re Tod, Bradshaw v. Turner, [1916] 1 Ch. 
567. Re!d. Re Whiteford, Inglis t>. Whiteford, [1903] 
1 Ch. 889 ; Re Davy, Hollingsworth v. Davy, [1908] 1 
Ch. 61. 

10768. Whether interest on advances 

brought into account.] — Testator by his will gave 
his residuary real A personal estate to trustees 
upon trust to sell A convert A to divide the pro- 
ceeds into fifteen equal shares, A to distribute them 


among his eight children as therein mentioned, 
the daughters* shares A portions of the sons’ 
shares being settled. Testator declared that for 
the purpose of ascertaining the shares certain 
advances of varying amounts which he had 
made to some of his children A certain payments 
which he authorised his trustees to make after 
his death should, with interest at 4 per jent. 
in certain cases from the date of his death or from 
the date of payment, as the case might be, be 
debited against the shares of the children so 
advanced. He gave wide powers to his trustees 
to postpone the conversion of his estate, A directed 
that the actual intermediate income should be 
paid to the tenants for life. The estate of testator 
at his death in 1901 consisted largely of shares in 
cos., the dividends on which, as also the capital 
value, had been subject to great fluctuations : — 
Held : for the purpose of dividing the income 
pending the division of the capital of the estate 
interest at 4 per cent, ought, in cases where 
testator had directed that such interest should 
be debited, to be added to the actual income for 
the time being, A the aggregate so arrived at 
ought to be divided into fifteen shares A dis- 
tributed among the children, subject in the case of 
each advanced child to a deduction of the interest 
on his advance or on the payment made to him. — 
Re Poyser, Landon v. Poyser, [1908] 1 Ch. 828 ; 
77 L. J. Oh. 482 ; 99 L. T. 50. 

Annotations : — Confid. Re Hart, Hart v. Arnold (1912), 107 

L. T. 757. Apld. Re Craven, WatBon v. Craven, 11914] 

1 Ch. 358 ; Re Forster -Brown, Barry v. ForHter-Brown, 

[1914] 2 Ch. 584 ; Re Cooko, Randal] v. Cooke, [1916] 1 Oh. 

480 ; Re Tod, Bradshaw v. Turner, [1916] 1 Ch. 567. 

Held. Re Hall, Hope t>. Hall, [1918] 1 Ch. 562 ; Re Fostor, 

Hunt v. Foster, [1920] 1 Ch. 391. 

10769. .] — Testator directed his 

trustees to pay the income of one moiety of his 
residuary estate to his widow reducible on her 
second marriage, A, subject thereto, directed them 
to stand possessed thereof upon trust for his 
children in the shares mentioned. The shares 
were settled witli a protected life interest with 
remainders over. Testator directed that in com- 
puting the share of his eldest son, such son was to 
bring into hotchpot a sum of £2,250 — as to which 
£1,700 had been paid by the testator A £550 was 
paid after his death by his exors. Under testator’s 
guarantee of the son’s banking account, A a similar 
direction was given as to £1,000 advanced to 
another son : — Held : for the purpose of ascer- 
taining the proportions of the shares, the various 
sums paid by testator A his exors. to A for his two 
sons respectively ought to be added to the value 
of the moiety of testator’s estate the income of 
which was not directed to be paid to his widow, 
A from the aggregate capital so ascertained the 
sums directed to be brought into account ought 
to be deducted from the shares of such two sons, 
A the income divided from testator’s death in the 
proper proportions of the respective shares of 
capital so ascertained. — Re Hart, Hart v. Arnold 
(1912), 107 L. T. 757. 

Annotation: — Confid. Re Tod, Bradshaw u. Turner, [19161 

1 Ch. 567. 

10770. .] — Testator bv his will 

devised A bequeathed his residuary real A personal 
estate to three trustees, two of whom were nis sons, 
upon trust to sell A convert A to stand possessed 
of the proceeds upon trust for all his children, 
except nis son J., in equal sharos, A he directed 
that all properties A investments acquired by him 
in the names of any of his children or advances to 
or for the benefit of his children should be treated 
as absolute gifts to such children of the properties, 
investments, A advances which might be taken in 
their names individually or given to or for theii 
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benefit, & that such children should not be liable 
to repay him or his estate the consideration which 
he had paid for the properties or the amounts that 
might have been advanced or invested on such 
securities or otherwise. He further directed 
that in the division of his estate his trustees should 
equalise his children’s shares as far as possible by 
treating all gifts to them as having been made 
in satisfaction or part satisfaction of their shares. 
Testator then settled the shares of his daughters, 
& declared that his trustees might postpone the 
sale & conversion of his real & personal estate for 
so long as they should think fit, the income of the 
unconverted property to go to the persons to whom 
the income produced by the sale & conversion 
would for the time being be payable if the sale & 
conversion had been actually made. The invest- 
ment clause did not authorise the investment 
in the shares of private cos. Testator died in 
Dec. 1892, leaving six children other than J., 
who took no interest in the residue, namely, two 
sons & four daughters. A considerable part of 
testator’s estate consisted of shares in a private 
co. called Cravens, Ltd., the articles of which con- 
tained restrictive provisions with reference to the 
transfer of shares. There was no market for these 
shares, & the trustees although they had advertised, 
had been unable to obtain an offer for them. 
During his lifetime testator had made advances to 
certain of his children, & subsequently to his death 
& the trustees had made further advances to two 
of his sons. The trustees had for the purpose of 
dividing the income, pending the distribution of 
the estate, added to the income of the actual estate 
interest at 4 per cent, per annum on the advances 
to his child rem & had then divided the total thus 
ascertained into six equal shares, & had paid one 
of such shares to each of the children, deducting 
in the case of an advanced child 4 per cent, on the 
amount of the advances to that child : — Held : 
having regard to the difficulty of realising the 
Craven shares the principal adopted by the 
trustees with regard to the advances made both 
before & after the death of testator was the 
correct one. — Re Craven, Watson v. Craven, 
[1914] 1 Ch. 358 ; 83 L. J. Ch. 403 ; 109 L. T. 
846 ; 58 Sol. Jo. 138. 

Annotations : — Apld. lie Cooke, Randall v. Cooke. [1916] 

1 Ch. 480. Refd. lie Tod, Bradshaw e. Turner, [1916] 

1 Ch. 567 ; lie Wragg, Wragg v. Palmer, [19191 2 Ch. 58 ; 

lie Foster, Hunt v. Foster, [1920] 1 Ch. 391. 

10771. .] — Testator gave his wife 

the personal use & occupation during widowhood 
of a certain house which, subject thereto, was to 
form part of his devised real estate. He made 
a general residuary gift of all his real & personal 
estate to trustee, upon trust for sale, conversion, 
& investment, but with full powers of postpone- 
ment & retention, & declared that the resulting 
trust fund should be held on trust, in the first 
lace, out of the income thereof, to pay to his wife 
uring widowhood such a sum as, together with 
the income under her marriage settlement, would 
make up the yearly sum of £2,000, & he provided 
that if the income of the trust fund should not 
in any year be sufficient to make up the £2,000, 
the whole of the income in that year should be 
paid to her, & any deficiency should be made up 
when the subsequent income of the trust fund 
would permit. The trustees were, after providing 
for an annuity which failed, to appropriate £4,000 
on trusts for the benefit of a son P., &, subject as 
aforesaid, testator directed that the capital & 
interest of the trust fund should be held in trust 
for such of his sons W., E., & J. & his daughters 
I* & D. as being sons should attain twenty-one 
as being daughters should attain twenty-one or 

j. — von. xuv. 


marry, & so that the share of a son should be 
double that of a daughter. Testator gave power 
to the trustees, but only with the widow’s consent 
during widowhood, to advance a certain pro- 
portion of the share of any of the children, & 
then settled the share of each daughter, less any 
sum advanced, on trust for her for life, & after her 
death for her children, with an ultimate trust on 
failure of children for her brothers equally. By 
a codicil, he increased the widow’s annuity to 
£3,000, by another codicil after reciting that on 
the marriage of his daughter I. he had covenanted 
with her settlement trustees that his exors. or 
administrators would after his death pay such 
trustees £7,200, with 4 per cent, interest as from 
his death, to be held on the trusts of the settlement, 
testator declared that the £7,200, should be taken 
in or towards satisfaction of the share of the 
daughter & her issue under the will & should be 
brought into hotchpot & accounted for accord- 
ingly. By still another codicil testator provided 
that, if D. should marry during the wife’s widow- 
hood, the trustees might settle on her marriage 
a sum equal to that settled on I., which equal sum 
should then cease to be subject to the widow’s 
annuity & the other will trusts, but should be 
taken in or towards satisfaction, & the like as in 
the case of I. On testator’s death his exors. 
paid the £7,200 to I.’s settlement trustees, & as 
from his death she received the income of that fund. 
On the marriage, after testator’s death, of D., the 
will trustees transferred £7,200, to her settlement 
trustees free from the widow’s annuity, & D. thence- 
forth enjoyed the income of that sum. The value 
of testator’s estate at his death was about £80,000, 
& the income, even after the subtraction of both 
sums of £7,200 was sufficient to provide for the 
widow’s annuity & interest on the £4,000 trust 
legacy. The trustees dealt with the income & 
kept the accounts on the basis of Re Hargreaves , 
Hargreaves v. Hargreaves , No. 10767, ante , & 
no income was paid to I. from testator’s death 
or to D. from the date of her marriage, &; there 
was an accumulated deficiency in respect of each 
of their shares. After appropriation of all charges 
on the income of the residue as from testator’s 
death to the widow’s death, as between the several 
shares thereof, the shares of I. & D. in such 
income were insufficient to meet the shares of 
the charges so appropriated thereto respectively : 
— Held : the period of distribution was the death 
of the widow, & I. & D. were not chargeable with 
the deficiencies down to the widow’s death, but 
were entitled as from that date to the full income 
of their shares in the residuary estate after bring- 
ing the sums settled on them into hotchpot at 
that date. — Re Forster-Brown, Barry v. 
Forster-Brown, [1914] 2 Oh. 584 ; 84 L. J. Ch. 
361 ; 112 L. T. 681. 

Annotations : — Rofd. Re Cooke, Randall r. Cooke, [1916] 

1 Ch. 480 ; Re Tod, Bradshaw v . Turner, [1916] 1 Ch. 567. 

10772. — .] — Testator, who died in 

1913, bequeathed certain life annuities & directed 
his trustees to carry on his business for not less 
than one year or more than two years from the 
date of his death, & gave directions for selling same, 
including an offer to be made to two nephews, 
with provisions for payment of the purchase-money 
by instalments extending over seven years. He 
gave his residuary real & personal estate to trustees 
on trust for sale & investment, & directed them to 
hold the residuary trust funds in trust to pay the 
annuities, & subject thereto as to five-sixteenth 
parts upon trust to invest same & pay the income 
to his son S. during his life, with remainder to his 
children ; & testator declared that certain advances 

4 l 
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Sect. 31. — Hotchpot clause : Sub-sect . 6. Sect. 32 : 

Sub-sects. 1 2, A. (a).] 

made to his son should not be treated as a debt 
owing to testator, but should be brought into 
account by way of hotchpot in the division of 
testator’s residuary estate ; Sc testator directed 
the trustees to hold the remaining sixteen shares 
upon trusts in favour of other persons Sc their 
children, Sc empowered his trustees to postpone 
sale Sc conversion, Sc directed the income of the 
unconverted property, including the profits from 
his business, to oe applied from the date of his 
death in the same way as the income would 
have been applicable if such property had been 
converted Sc the proceeds invested ; & he especially 
directed his trustees to continue to hold as long as 
they should think fit his shares in certain cos., 
whether authorised or not under the investment- 
clause contained in his will, without being 
responsible for any loss. Testator’s estate con- 
sisted largely of shares in these cos., in which 
there was no free market Sc which were incapable 
of any accurate valuation. The average rate of 
interest earned by the estate since testator’s death 
exceeded 9 per cent. : — Held : the case was not 
one for an immediate valuation of the residuary 
estate Sc pending the final division of the estate 
the advanced son ought to be charged with interest 
on the amount of his advance at the rate of 4 per 
cent. — Re Cooke, Randall v. Cooke, [1916] 1 Ch. 
480 ; 86 L. J. Oh. 462 ; 114 L. T. 656 ; 60 Sol. Jo. 403. 

10773. .] — Re Tod, Bradshaw v. 

Turner, No. 10760, ante. 

10774. Deduction of Income tax.] — 

Under the will of testator who died in 1894 his 
residuarv estate, other than a largo holding in a 
private limited co. was held by his trustees upon 
trust for conversion, with a power to postpone, & 
the annual rents Sc profits pending conversion 
were to be deemed income. The ultimate bene- 
ficiaries were two sons Sc two daughters, the shares 
of the latter being settled. Pursuant to testator’s 
will, as construed by an order of the judge, made 
in 1896, shares of this co. of the value of £12,029 
at testator’s death were transferred by the 
trustees of the will to each of testator’s sons, to be 
enjoyed by them as from the date of testator’s 
death, but subject to their bringing same into 
hotchnot. The order further declared that if the 
sons should receive more in the first instance than 
the daughters, the latter should have such excess 
made up to them with interest at 4 per cent, per 
annum from testator’s death at the ultimate dis- 
tribution. The bulk of the estate was freehold Sc 
remained unconverted. The trustees had dealt 
with the annual net income of the estate after pay- 
ing all outgoings Sc deducting income tax, by 
adding two sums of £481 3a. 4 a. being 4 per cent, 
interest on the two sums of £12,029, & of the total 
so arrived at one-fourth had been paid or accounted 
for to each of the daughters, Sc one-fourth, less 
£481 3a. id. to each of the sons. No income tax 
had been deducted from the two amounts for 
interest thus brought in for the purposes of com- 
putation : — Held : this was hotchpotting “ like 
with unlike ” Sc did not produce equality ; the 
income of that estate to be brought in as the 
first item in the computation should be the gross 
income, before deduction of income tax, & the sums 
added by way of interest on over payments should 
also be brought in at the gross amounts, Sc when 
the distributive shares were ascertained, income 


tax should be deducted from each. — Re Poster, 
Hunt v. Poster, [1920] 1 Ch. 391 ; 89 L. J. Ch. 
206 ; 122 L. T. 685. 

10776. Time of computation.] — Re Forster- 
Brown, Barry v. Forster-Brown, No. 1077 1 , ante . 

10776. Settled funds to be brought Into 

hotchpot.] — Testator who died in 1914 had in his 
lifetime settled certain stocks on two of his 
daughters & their children, & these stocks had 
depreciated in value at the time of his death. By 
his will he gave his residuary estate in trust for 
all of his children equally, subject to a proviso 
that for the purposes of division there should be 
brought into hotchpot, in respect of each of the 
two daughters or her children, the value of the 
trust funds which he had settled upon them. 
It was conceded that, under the Finance Act, 
1894 (c. 30), s. 2 (1) (c) Sc s. 9 (1), the estate duty 
payable in respect of the portion of the settled 
funds which were settled within three years of 
testator’s death must be borne by those funds : — 
Held : the sum to be brought into account under 
the hotchpot clause in respect of all the settled 
funds was the value of all the settled funds at the 
date of settlement, Sc not at the date of the will, 
less the estate duty payable in respect of the funds 
settled within three years of testator’s death. — Re 
Crocker, Crocker v. Crocker, [1910] 1 Ch. 25 ; 
85 L. J. Ch. 179 ; 114 L. T. 01. 

Sect. 32. — GIFTS BY IMPUCATION. 

Sub-sect. 1. — In General. 

10777. Basis of doctrine.] — Losh v . Townley, 
No. 10485, ante. 

10778. Necessity for apt words of conveyance.]— 

Nevill?;. Nevill (1017), 1 Brownl. 152 ; 123 E. R. 
724. 

Annotation : — Retd. Doe d. Cift v. Birkbcad (1840), 4 Exoh. 

no. 

10779. Whether implication must be of necessity.] 

— Gardiner v. Sheldon, No. 10837, post. 

10780. .] — City of London v. Garway 

(1706), 2 Vern. 671 ; 1 Eq. Cns. Abr. 272, pi. 5 ; 23 
E. R. 972. 

Annotations : — Consd. Loder v. Loder (1730), Mos. 356. 
Reid. Hill v. London (Bp.) (1738), 1 Atk. 018. 

10781. .] — Simpson v. Hornby (1710), Gilb. 

Ch. 115, 120 ; 25 E. R. 80, 84 ; sub nom. Hutton 
v. Simpson, 2 Vern. 722 ; 1 Eq. Cas. Abr. 216, 
pi. 0 ; sub nom. Sympson v. Hornsby^, Prec. Ch. 
439, 452, L. C. 

Annotations: — Consd. Pickering v. Stamford (1797), 3 Ves. 
332 ; Dyer v. Dyer (1816). 1 Mer. 414 ; It. r. Rlngstead 
(1829), 9 B. & C. 218. Expld. Re Willatts, Willatt* v. 
Artley, [1905] 1 Ch. 3787 liefd. Hodgson v. Ambrose 
(1780), 1 Doug. K. B. 337 ; White d. White v . Warner 
(1781), 3 Doug. K. B. 4 ; Lett v . Randall, Lott v. Dormer 
(1855), 3 Sm. & G. 83 ; Thompson v. Watts (1862), 8 
Jur. N. S. 760 ; Ralph v. Garrick (1879), 11 Ch. D. 873. 
Mentd. Hopkins v . Hopkins (1734), Gas. temp. Talb. 44 ; 
Gulliver r. Wickett (1745), 1 Wils. 105 ; Potter v. Potter 
(1750), 1 Ves. Son. 437 ; A.-G. v. Downing (1769), Amb. 
671 : Curtis v. Curtis (1789), 2 Bro. C. C. 620 ; Pigott t>. 
Waller (1802), 7 Ves. 08. 

10782. ] -Lloyd v. Abrahall (1764), cited 

in 1 Hov. Supp. at p. 378 ; 34 E. R. 836, L. C. 

10783. .] — Roe d. Bendall v. Summerset, 

No. 10803, post. 

10784. .] — Implication in a will cannot 

prevail, unless necessary. — Upton v. Ferrers 
(Lord) (1801), 5 Ves. 801 ; 31 E. R. 860. 

Annotations : — Reid. Ralph v. Carrlok (1879), 11 Ch. D. 
873 ; Re Willetts, Willetts v. Artley, [1005] 1 Ch. 378. 
Mentd. Lowndes v. Collens (1810), 17 ves. 27 ; Webster 
v . British Empire Mutual Life Assuranoe (1880), 15 Ch. D. 
169. 
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10785. What amounts to necessary Implication.] — 
Gardiner v. Bheldon, No. 10837, post. 

10786. .] — Necessary implication imports, 

not natural necessity, but so strong probability, 
that an intention to the contrary cannot be 
supposed. — W ilkinson v. Adam (1813), 1 Yes. & 
B. 422 ; So E. R. 163, L. C. 

Annotations : — Apld. Hedger v. Steavenson (1837), 2M.&W. 
799 ; Crook v. Hill (1871), 6 Ch. App. 311. Held. Lewis 
v, Comports (1840), 6 M. & W. 399 ; Furze v . Starwood 
(1842), 2 Q. B. 388 ; Hill v. Crook (1873), L. R. 6 H. L. 
265 ; Kilford v. Blaney (1885), 31 Ch. D. 56 ; lie Hasel- 
dine. Grange v. Sturdy (1886), 31 Ch. D. 511 ; lie Deakin, 
Starkey v. Eyres, [1894] 3 Ch. 565. Mentd. Doe d. James 
v . Hallett (1813), 1 M. & S. 124 ; Swaiue v. Kennerley 
(1813), 1 Ves. & B. 469 : Beachcroft v. Boachcroft & 
Koohe (1816), 1 Madd. 430 ; Gordon v. Gordon (1816), I 
Mer. 141 ; Leake v. Robinson (1817), 2 Her. 363 ; Wood- 
houselee v. Dalrymple (1817), 2 Mer. 419 ; Evans v. 
Massey (1819), 8 Price, 22 ; Bayley v. Snelham (1822), 1 
Sim. & St. 78 ; Osmond v. Tindall (1825), 5 Ves. 534 c, n. ; 
Bagley v. Moilard (1830), 1 Rubs. & M. 581 ; Gill v. 
Shelley (1831). 2 Russ. & M. 336 ; De Zioby Ferraris & 
Croker v. Hertford (1843), 3 Curt-. 468 : Dover v. Alex- 
ander (1843), 2 Hare, 275 ; Morrioe v. Morrice (1843), 2 
Notes of Cases, 199 ; Early v. Benbow (1816), 2 Coll. 
342 ; Lambell Sc Lambell r. Cleave (1846), 10 Jur. 55 ; 
Warner v. Warner (1850), 20 L. J. Ch. 273 ; Key v. Key 
(1853), 4 De G. M. & G. 73 ; Be Overhill’a Trusts (1853), 
22 L. J. Ch. 485 ; Allen v. Maddock (1858), 11 Moo. 
P. C. C. 427 ; Barnett v. Tugwell (1862). 31 Beav. 232 ; 
Howarth v. Mills (1866), L. R. 2 Eq. 389 ; Clifton v. 
Goodbun (1868), L. R. 6 Eq. 278 ; Be Wells’ Estate 
(1868), L. R. 6 Kq. 599 ; Dorin v. Dorin (1873), L. R. 17 
Eq. 463 ; Occleston v. Fullalove (1874), 9 Ch. App. 147 ; 
Laker v. Hordern (1876), 1 Ch. D. G44 ; Levy v. Solomon 
(1877). 37 L. T. 263 ; Be Hall, Branston v. Weightman 
(1887), 35 Ch. D. 551 ; Be Jodrell, Jodrell v. Seale (1890), 
59 L. J. Ch. 538 ; Be Pearoe, Alliance Assce. v. Francis, 
(1913), 83 L. J. Ch. 266. 

10787, .] — R. v. Ringstead (Inhabitants) 

(1829), 9 B. & 0. 218 ; 4 Man. <fc Rv. K. B. 67 ; 
2 Man. & Rv. M. O. 71 ; 7 L. J. O. 8. M. C. 103 ; 
109 E. R. 82. 

Annotations : — Apld. Attwater v. Attwater (1853), 18 Beav. 
330. Coned. Barnet, v. Barnet (1861). 29 Beav. 239. 
Held. Rulph v. Carriek (1879), 11 Ch. D. 873 ; Be Wlllatts, 
W iliatts v. Artley, 11905) 1 Ch. 378. Mentd. H. v. Wil- 
loughby-with-Sloothby (1829). 10 B. & C. 62 ; Rhodes v. 
Rhodes (1882), 7 App. Cas. 192. 

10788. .] — Towns v. Wentworth (1858), 

11 Moo. P. C. C. 526 ; 31 L. T. O. 8. 274 ; 6 W. R. 
397 ; 14 E. R. 794, P. C. 

Annotations: — Consd. Bidtlulph v. Lees (1859), E. B. & E. 
308 ; Sweeting v. Prideaux (1876), 2 Ch. D. 413 ; Mollor 
v. Duintree (1886), 33 Ch. I). 198. Mentd. Thellusson v, 
Rendlesham (1859), 7 H. L. Cas. 429 ; Fisher v. Webster 
(1872), L. R. 14 Kq. 283 ; Bowen v, Lewis (1884), 9 App. 
Cas. 890 ; Be Sanford, Sanford v. Sanford, [1901] 1 Ch. 939. 

10789. :] — Jt is agreeable to us to find so 

clear a rule laid down as to what is meant by 
44 necessary implication ” as that which we find 
in Lord Eldon’s judgment in the case of Wilkinson 
v. Adam , No. 10786, ante , that is, that necessary 
implication means, not natural necessity, but so 
strong a probability of intention that a contrary 
intention cannot be supposed (James, L.J.). — 
Crook v. Hill (1871), 0 Ch. App. 311 ; 40 L. J. 
Ch. 210 ; 24 L. T. 488 ; 35 J. P. 564 ; 19 W. R. 
649, L. JJ. ; on appeal , sub nom . Hill v. Crook 
(1873), L. R. 6 H. L. 265, II. L. ; subsequent pro- 
ceedings (1876), 8 Oh. D. 773. 

Annotations: — Refd. Be Deakin, Starkey v, Eyres, [1894] 
3 Ch. 665. Mentd. Be Brown’s Trust (1873), L. R. 16 Eq. 
239 ; Occleston v. Fullalove (1874), 9 Ch. App. 147 ; 
Dorin v. Dorin (1875), L. R. 7 H. L. 568 ; Laker v. Hordern 


(1876), 1 Ch. D. 644 ; Re M , Naughtan , e Trusts (1876). 38 
L. T. 774 ; Levy v . Solomon (1877), 37 L. T. 263 ; 
Perkins v. Goodwin, [1877] W. N. Ill; Ellis e. Houston 

n , 10 Ch. D. 236; Megson t>. Hindle (1880). 16 
. 198 ; Re Humphries, Smith v. Millidge (1883), 24 
Ch. D. 691 ; Re Bolton, Brown v. Bolton (1886), 31 Ch. D. 
542 ; Re Haseidino, Grange v. Sturdy (1886), 31 Ch. D. 
511 ; Be Hastio’s Trusts (1887), 35 Ch. D. 728 ; Re 
Horner, Eagleton v. Homer (1887), 37 Ch. D. 695 ; Re 
Browne, Raggett v. Browne (1889), 61 L. T. 463 ; Re 
Jodrell, Jodrell v. Seale (1890), 44 Ch. D. 590 ; In the 
Goods of Ashton, [1802] P. 83 ; Re Lowe, Danily v. Platt 
(1892), 61 L. J. Ch. 415 ; Re Fish, Ingham v. Rayner, 
[1894] 2 Ch. 83 ; Re Harrison, Harrison v. Higson, [1894] 

1 Ch. 561 ; Be Jeans, Upton v. Jeans (1895), 72 L. T. 835 ; 
Be Parker, Parker v. Osborne, [1897] 2 Ch. 208 ; Re 
Walker, Walker v. Lutyens, [1897] 2 Ch. 238 ; Re De 
Wilton, De Wilton v. Montefiore, [1900] 2 Ch. 481 : Re 
Du Bochet, Mansell v. Allen, [1901 ] 2 Ch. 441 ; Re Wood, 
Wood v. Wood, [1901] 2 Ch. 578 ; Re Corsellis, Freeborn 
v. Napper, [1906] 2 Ch. 316 ; Re Loveland, Loveland v. 
Loveland (1906), 75 L. J. Ch. 314 ; Kbbern v. Fowler, 
[1909] 1 Ch. 578 ; Be Eve, Edwards v. Bums, [1909] 1 Ch. 
796 ; Re Embury, Bowyer v. Page (No. 2) (1914), 111 
L. T. 275 ; Be Pearoe, Alliance Aasoe. v. Francis, 11914] 
1 Ch. 254 ; Be Helliwell, Pickles v. HelUwell, [19161 2 
Ch. 580 ; Be Bleckly, Sidebotham v. Bleckly, [1920] 1 Ch. 
450 ; Ward v. Van Der Loeff, Bumyeat v. Van Der 
Loeff, [1924] A. C. 653 ; Re Taylor, Hookley v. O’Neal, 
[1925] Ch. 739 ; Khoo Hooi Leong v. Khoo Hean Kwee, 
[1926] A. C. 529. 


10790. Not against plain Intent of testator.] — 

An estate by implication cannot be against the 
plain intent of the party expressed in the will. — 
Smith v. Clever (1688), 2 Vern. 38, 59 ; 23 E. R. 
635, 647. 

Annotation : — Refd. Totliill v. Pitt (1766), 1 Madd. 488. 


Sub-sect. 2. — Implication of Life Estate. 

A. Gift after Death of Named. Person . 

( a ) Gift to Stranger. 

10791. Whether life estate Implied In named per- 
son.]™ Anon. (1538), Bro. N. C. 59 ; 73 E. R. 873. 

10792. .] — Fawlkner v. Fawlkner, No. 

10810, post . 

10793. .] — Testator gives to A. an annuity 

of £20 to be paid out of his freehold estate at W. 
for his life. He gives the rents & profits of certain 
houses to B. for her life ; & another house, with 
£10 a year for her life, to C. ; & all the residue of 
his estate & effects, after the death of A., B. & C., 
to D. No estate for life in the residue passes by 
implication to A., B. & C. — Dyer v. Dyer (1810), 
1 Mer. 414 ; 19 Ves. 612 ; 35 E. R. 720. 

Annotation Refd. Be W iliatts, Wlllatts v. Artley, [1905] 

1 Ch. 378. 

10794* - -.] — Stevens v, Hale, No. 1081 4, post 

10795. - -/(—Testator gave a sum of stock in 
trust for a married woman for life, & after her 
decease, if she should leave children, upon trust 
for her husband for life ; & after his decease, 

upon trust to divide the same among the children, 
but if no child, then upon trust, after the decease 
of husband & wife, to other persons absolutely. 
The husband survived the wife, but there were no 
children : — Held : the husband took a life estate 
in the stock by implication . — Re Blake’s Trust 
(1807), L. Ii. 3 Eq. 709 ; 30 L. J. Ch. 747 ; 16 
L. T. 279. 

10796. .] — Testator gave a legacy to the 

Mayor of Dublin for such objects as he should 


10785 i. What amounts to necessary 
implication.) — A dovise 44 of all the 

S rocoodfl M issuing from a farm, for 
to, gives an estate for life in the farm 
by implication, especially where the 
devisee over in tee is entitled to the 
cattle & effects on the farm, by the 
express words of the devisee, only on 
the death of the devisee for lire. — 
Brennan v. Munro, 6 O. 8. 92. — CAN. 

10785 11. .] — Bartels v. Bar* 

SLS, 42 U. C. R. 22. — CAN. 

10785111. .] — Milks v . CoY Sc 


Fraser (1866), 1 Han. 174. — CAN. 

10785 iv. Wilson v. Butler, 

21 C. L. T. 564 ; 2 O. L. H. 576.— CAN. 

10785 v. .]— Seymour v. Kilbee 

(1879), 3 L. R. Ir. 33.— IR. 

10785 vl. .1 — LnxioRAP v. Sin- 

clair, [1919] N. Z. L. R. 194.— N.Z. 

10790 1. Not against plain intent of 
testator J— Law’s Trustees v. Gray, 
[1921] S. 0. 455 ; [1921] 1 S. L. T. 303 ; 
58 So. L. R. 392.— SCOT. 

p. Devise to A . for hit children .] — 


Testator by his will, made in 1832, gave 
certain lands to his son J. D., " for his 
children,” adding, in a concluding para- 
graph, “ any other lands I may now or 
hereafter have I may add *’ : — Held : 
that the devise carried only » life 
estate : Sc that the concluding words 
had no effect.— Hamilton v. Dennis, 
12 Gr. 325.— CAN. 

q. Gift to grandchildren during 
their lives — Implied gift to survivor, ] — 
Jbnninos v. Hanna, [1904] 1 I. R. 
540.— IR. 
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Sect. 32. — Gifts by implication : Sub-sect. 2, A. (a), 
(b) (c).] 

deem most deserving, A gave the residue of his 
property to his trustees for such objects as they 
should consider most deserving 

These gifts were to take effect after the death or 
marriage of testator’s wife : — Held : no life estate 
by implication to the widow. — Harris v. Du 
Pasqueer (1872), 26 L. T. 689 ; 20 W. R. 668. 

(b) Gift to Children of Testator . 

10797. Whether life estate implied in named 
person.] — A man devises lands to his wife A his 
youngest son by name, for payment of debts, 
etc. A after the death of his wife the remainder to 
his youngest son in fee, the wife shall have an 
estate for life by implication. — Higham v . Baker 
(1683), Cro. Eliz. 16 ; 78 E. It. 281. 

Annotations : — Apld. Philips c. Philips (1701), 1 P. Wms. 
34. Refd. Smartle v. Scholler (1670), T. Jo. 98 ; Holmes 
v. Maynoll (1680), 2 Show. 136 ; Luddlngton v. Kime 
(1696), 1 Ld. Rayra. 203 ; Haysman v. Moon (1741), 7 
Mod. Rep. 430. Mentd. Ongley v. Chambers (1824), 1 
Bing. 483. 

10798. .1 — Rayman v. Gold (1891), Moore, 

K. B. 636 ; 72 E. R. 807. 

Anm>tations : — Dbtd. Roe d. Bendale «. Summerset (1770), 5 
Burr. 2608. Refd. Pybus v. Mitford (1674), Freern. K. B. 
369 ; Humphreys v. Humphreys (1867), L. R. 4 Eq. 476. 

10799. .] — A copyhold surrendered to the 

use of a will. & devised “ to A. & if she hath issue 
then to such issue ; but if she hath not issue, then 
she shall choose an attorney & sell the land to her 
best advantage ” ; conveys an estate to A. for life 
only. — Beal v . Shepherd (1607), Cro. Jac. 199 ; 
79 E. R. 174. 

Annotations : — Consd. White v. Vitty (1826), 2 Russ. 484. 
Mentd. Holder d. Sulyard v. Preston (1769), 2 Wils. 400 ; 
R. v. Oundle (1834), 1 Ad. & El. 283 ; Flack v. Downing 
College (1853), 13 C. B. 945 ; Re Heathcote & Rawson’s 
Contract (1913), 108 L. T. 185. 

10800. .]— Anon. (1617), Moore, K. B. 862 ; 

72 E. R. 949. 

Annotation: — Expld. Nottingham v. Jennings (1699), 1 
Ld. Raym. 568. 

1 0801 . .] — A. devises to his younger son, after 

the death of his (A.’s) wife ; the wife shall not take 
an estate by implication in the interim.— Smart- 
hill v . Sciiollar (1677), 1 Freern. K. B. 468 ; 3 
Keb. 832 ; 2 Lev. 207 ; T. Jo. 98 ; 1 Vent. 323 ; 
89 E. R. 342 ; sub nom. Smatle v. Schollar, 3 
Keb. 816. 

10802. .] — Fishery. Nicholls (1700), Holt, 

K. B. 743 ; 3 Salk. 127 ; 394 ; 90 E. R. 1309. 

10803. .] — (1) Devise of a leasehold to his 

daughter Mary, after the death of Betty, the next 
cestui que vie , is a devise by implication to Betty. 

(2) A strong probable implication is sufficient ; 
it need not be a necessary implication (per Cur.). 
— IIoe d. Bend all v. Summerset (1770), 2 Wm. 
Bl. 692 ; 6 Burr. 2008 ; 90 E. R. 407. 

Annotations: — As to ( 1 ) Apld. Humphreys v. Humphreys 
n 867), L. It. 4 Eq. 475. Refd. Cranley v. Dixon (1857), 
23 Beav. 512. Generally, Mentd. Phillips v. Bail (1859), 

6 Jur. N. S. 48. 

10804. .] — Where testator directed his busi- 

ness to be carried on by his wife A son for the 
mutual benefit of the family, & devised his pro- 
perty in trust that at his wife’s decease the whole 


of it, as well freehold as personal, should be 
equally divided among his children ; as to testator’s 
property devised after his wife’s decease to his 
children, it was held upon the whole will, A what 
appeared to be the evident intention of testator, 
that the wife took a life interest by implication as 
well in the real as in the personal estate. — Black- 
well v. Bull (1830), 1 Keen, 170 ; Donnelly 64 ; 
6 L. J. Ch. 261 ; 48 E. R. 274. 

A nnotations .’—Consd. Cranley v. Dixon (1857), 23 Beav. 

512. Distd. Barnet v. Barnet (1861), 29 Beav. 239. 

Refd. Stevens t>. Hale (1862), 10 W. it. 418 ; Ralph v . 

Carrick (1877), 5 Ch. D. 984. Mentd. Woods v. Woods 

(1836), Donnelly, 61 ; Burt v. Hellyar (1872), L. R. 14 Eq. 

160. 

10805. .1 — Testator gave his four daughters 

legacies after tne death of his wife should she so 
long continue his widow. He then gave two 
estates to A. & B. to his sons, but they were not to 
be put into possession as long as his wife continued 
his widow. He then gave his personal estate to 
his sons, to be divided between them at the death 
of his wife, or should she not continue his widow. 
Should his wife give up the farm at C. then occu- 
pied by him, testator directed that his sons should 
out of the estates at A. A B. allow her £25 a year. 
In a suit to administer the real A personal estate 
of testator : — Held : the widow, while she con- 
tinued unmarried & in the possession of the farm 
at C. , was entitled to a life estate in all testator’s 
property, by implication. — Cocksjiott v. Cock- 
shott (1840), 2 Coll. 432 ; 16 L. J. Ch. 131 ; 6 
L. T. O. S. 389 ; 10 Jur. 41 ; 63 E. R. 802. 

Annotations: — Distd. Bamot r. Barnet (1861), 29 Beav. 

239 ; Ralph v. Carrick (1877), 5 Ch. D. 984. Refd. 

Stevens v . Hale (1862), 10 W. R. 418. 

10806. .] — A testator gave his real A personal 

estate to his daughter Eliza for life, with remainder 
to his other children, etc., but he directed that no 
division of the property should be made until the 
decease of his daughter A her husband, & of the 
survivor of them : — Held : the husband took no 
interest by implication. — Barnet v . Barnet 
(1801), 29 Beav. 239 ; 54 E. R. 618. 

10807. Gift to grandchildren.] — Testator 

bequeathed a moiety of personal estate to his 
daughter for life, with remainder to her children, 
with remainder to the children of such children 
as should die in the life of the daughter ; he 
gave the other moiety to his son for life, with 
remainder to his children ; but if his son died 
without issue him surviving, he gave the last- 
mentioned moiety to the children of the daughter, 
4 ‘ in such shares & proportions A in such manner 
as was thereinbefore directed A appointed for 
the payment A division of their shares in the 
other moiety”; the son died without issue; — 
Held : the daughter took a life interest in the 
second moiety by implication. — Davies v. Hop- 
kins (1840), 2 Beav. 270 ; 48 E. R. 1180. 

( c ) Gift to Testator' 8 Successor on Intestacy. 

10808. Whether life estate implied in named 
person — General rule.] — Anon. (1498), Y. B. 13 
Hen. 7 fo. 17, pi. 22. 

Annotations : — Consd. Horton v. Horton (1606), Cro. Jac. 

74 ; Gardiner v. Sheldon (1671), Freem. K. ~L 11 ; Holmes 

entitled in case of testator’s intestacy, 
A the will contains no disposition of the 
property during the life of A., A. takes 
an estate or interest for life by implica- 
tion, but if the person or persons to 
whom the gift-over is made be not such 
as would take upon an intestacy, then 
A. takes no estate or interest by impli- 
cation, A the result is the same if the 
gift-over to some only of those entitled 
as upon an intestacy . — Re Pye, Pytc v. 
Torbbtt (1915), 34 N. 2. L. R. 321.— 
N.Z. 


PART XVI. SECT. 32, SUB-SECT. 2. 

—A. (b). 

10797 i. Whether life estate implied in 
named person .) — By his will testator 
gave, devised, A bequeathed unto his 
wife all that he died possessed of, to be 
held in trust A divided equally among 
his children at her death, A he appointed 
exors. He left a wife A one child, aged 
nine years : — Held : the widow took 
an estate for life by implication in testa- 
tor’s property . — Re Ltndley, Lind ley 
v . Lindley A Union Trustee Co. of 


Australia, Ltd., [1911] St. R. Qd. 96. 
—A US. 

PART XVI. SECT. 32, SUB-SECT. 2. 

—A. (c). 

10808 1. Whether life estate implied in 
named person — General rule.}— In New 
Zealand where real estate goes in the 
same way as personalty, the rule as to a 
gift by implication is as follows : If 
real or personal property be devised 
or bequeathed after tne death of A. to 
a person or persons who would be 
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v. Meynel (1681 T. Raym. 452 ; Goodrigrht d. Good- 
v. Goodrlu-w (1742), Willes, 369 ; Re Wlllatts, 
Wlllatts v. ArtleyTl905), 74 L. J. Oh. 269. Reid. Counden 
v. Clerke (1612). Hob. 29 ; Roberts v. Roberts (1613), 2 
Bulst. 123 ; Fisher v. Wi gg (1699), 1 Ld. Raym. 622. 


10809. .] — A devise to his heir after the 

death of his wife, gives an estate by implication 
to the wife. — Horton v. Horton (1004), Oro. Jac. 
74; 79 E. R. 63. 


Annotations : — Conid. Roe d. Bondale v. Summerset (1770), 
5 Burr. 2608. Reid. Counden v. Clerke (1612), Hob. 29 ; 
Gardner v. Sheldon (1671), 2 Kob. 781 ; Pibus v. Mitford 
(1674|, 1 Vent. 372 ; Smartlo v. Scholler (1076), T. Jo. 
98 : Holraos v. Meynel (1681), T. Raym. 452 ; Phillips v. 
Phillips (1701), 1 P. Wins. 34 ; Humphreys v. Humphreys 
(1867), L. R. 4 Eq. 475 ; Re Wlllatts, Wlllatts v. Artloy, 
[1905] 1 Ch. 378. 


10810. -.] — Devise of lands to the heirs 

at law for twenty years after the death of the wife. 
This is an estate for life in the wife by implication ; 
otherwise, if the devise is to a stranger. 

Where such a devise is made to the heir, there 
indeed an estate shall arise to the wife by implica- 
tion ; but where it is devised to a stranger, as in 
this case, there in the meantime it shall descend 
to the heir (L«prd Nottingham, 0.). — Fawlkner 
v. Fawlkner (1681), 1 Eq. Cas. Abr. 119 ; 1 Vern. 
21 ; 23 E. R. 276. 

10811. .] — Devise to the heir after the 

death of devisor’s wife a necessary implication that 
the wife shall take for life. But no implication 
for her upon such a devise of another man’s estate 
through the medium of election. — Dash wood v. 
Peyton (1811), 18 Ves. 27 ; 34 E. R. 227, L. C. 

Annotations: — Consd. Sanford v. Raikcs (1816), 1 Mor. G46. 

Refd. Adams v. Adams (1842), 11 L. J. Ch. 305. Mentd. 

Fletcher v. Sondes (1827), 1 Bli. N. S. 144 ; Mackenzie v. 

Bradbury (1865), 35 Beav. 617 ; Coutts v. Acworth (1870), 

18 W. U. 482 ; Codrington v. Lindsay (1873), 8 Ch. App 

578. 


10812. .] — Where testator, after devis- 

ing his estates to his wife for life, bequeathed 
certain specific real property (which he described 
particularly) to each of his three daughters in fee, 
& then bequeathed the surplus remaining book 
debts, ready money, moneys in the funds, upon 
bond, & otherwise whatsoever, share & share alike, 
to be divided amongst his three daughters, to be 
paid them severally at twenty-two, their equal 
shares, & the interest in the meantime ; & in case 
either of them died before twenty-two, or single, 
or before marriage, that the deceased’s portion 
should be equally divided between the two sur- 
vivors, share & share alike, or their heirs ; & in 
case two died without heirs, that the whole should 
devolve to the survivor & her heirs, 44 in case no 
husband was living. If so, they enjoy the pro- 
perty during life only, <fc afterwards, her on their 
fortune goes to the heir or heirs of the survivor or 
survivors at law ; ” & that in case all his three 
daughters die without heirs, <fc leave no husband 
living, or at the decease of the husband or husbands, 
certain legacies should be paid “ out of the before 
mentioned estates ” ; & that all the residue of the 
estates should be sold, & equally divided share 
& share alike, amongst his, testator’s, brothers & 
sister : — Held : this latter devise extended both 
to the real & personal estate, & the husbands of 
each of the daughters, by necessary implication, 
took an estate for life in the real property be- 
queathed to their respective wives. 

If an estate be given to the heir-at-law expressly 
after the death of A., A. takes an estate for life by 
implication (Bayley, J.). — Doe d. Driver v. 
Bowling (1822), 6 B. & Aid. 722 ; 1 Dow. & Ry. 
K. B. 367 ; 106 E. R. 1365. 

10813. .] — Testator bequeathed life 

annuities payable from his death, & he directed a 
fund to be set apart to secure them. He also gave 
one-hall of the residue of his personal estate to his 


widow absolutely, & the other half to other parties 
for life, with remainders over. By a codicil he 

S ostponed the payment of the annuities until the 
eath of the wife : — Held : she did not, by impli- 
cation, take the intermediate dividends of the fund 
set apart to answer the annuities. 

Generally speaking it is undoubtedly true, that 
an estate or a bequest given to a person, after the 
death of another particular person, gives that 
particular person, after whose death the gift is to 
take effect, an estate by implication in all those 
cases, where, by law, & but for the postponement 
of the gift, the person in whose favour the gift is 
made would have taken some interest in the gift 
itself. Such as, for instance, if a man devises an 
estate to his heir-at-law, after the death of A. ; 
that is a case in which the implication is supposed 
to arise, because, undoubtedly, if the heir were 
not disinherited during that time, he could not be 
postponed until after the death of another person ; 
it is therefore assumed, that that person was meant 
to take an interest in the estate (Romilly, M.R.). — 
Cranley v . Dixon (1867), 23 Beav. 512 ; 26 L. J. 
Ch. 529 ; 29 L. T. O. S. 119 ; 3 Jur. N. S. 531 ; 
63 E. R. 201. T _ _ 

Annotations : — Refd. Allhusen v. Whittell (1867)* 36 L. J- Ch. 
929 ; Humphreys v. Humphreys (1867), 15 W. R. 391 ; 
Re Whitehead, Peacook v. Luoas, [1894] 1 Ch. 678. 

10814. .] — Testator made a minutely 

specific provision for his wife for life ; & then 
directed that all his property at her death should 
be sold & divided between his children nominettim , 
44 or such of them as shall be living at my decease, 
& the issue of such of them as shall have died in my 
lifetime or the lifetime of my wife ” : — Held : in a 
fund not described, part of testator’s estate, the 
widow did not take a life estate by implication. 

Assuming this to be a residuary gift from the 
decease of the wife, the question arises, whether 
the effect of the bequest is to give her a life estate 
by implication, or whether the interest during her 
life is undisposed of & goes as in cases of intestacy. 
The general rule applicable to the subject can 
hardly be questioned. If a person devise real 
estate to B. in fee, after the death of A., no interest 
being given to A. & B. being a stranger, the effect 
is not to give A. a life estate by implication ; & 
the same rule applies whether it is a particular 
real estate or a residuary gift of realty. So if 
testator gives personal estate to a stranger after 
the death of A., no interest being given to A., the 
effect is not to give a life estate by implication to A. 
& the same effect follows, whether it is a particular 
or specific legacy or a share of the residuary 
personal estate. But to this general rule an excep- 
tion has been introduced in a particular state of 
circumstances. If there is a devise of real estate 
to B. after the death of A., & B. is testator s heir, it 
is now settled that A. takes a life estate by implica- 
tion, on this ground, that by devising to the hep 
after the death of A., testator has impliedly mani- 
fested an intention that the heir is not to take till 
the death of A., & that, therefore, testator must 
have intended A. to have the estate during 
his life. The same principle has been extended to 
the case of personalty ; & it may be considered as 
now settled, that if there is a bequest of personalty, 
whether of a particular portion or the whole 
residue, after the death of A. to the person or per- 
sons who is or are the next of kin of testator, A. 
takes a life estate by implication, upon a ground 
similar to that which applies in the case of real 
estate. Of course, in the case of such a devise of 
a particular real estate, or in the case of such a 
bequest of a particular portion of the personal 
estate, it is assumed that the will contains no 
immediate residuary devise or residuary bequest 5 
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Sect. 32 . — Gifts by implication : Sub-sect. 2, A. (c), 
(d) &Jeh} 

for if there be siich residuary devise or bequest, 
the interest during the life of A. would pass 
thereby, & there would be no reason to imply a 
life estate in A. In the present case, the persons 
who are to take the whole estate after the death 
of the widow are not necessarily testator’s next of 
kin ; it might happen that not one of those who 
were the next of kin at the date of the will would 
take under the general bequest, &> therefore there 
is no ground for implying a life estate in the 
widow (Kindersley, V.-C.). — Stevens v. Hale 
(1862), 2 Drew. & Sm. 22 ; 6 L. T. 463 ; 10 W. It. 
418 ; 62 E. R. 629. 


AnnoUitions : — Apld. Cook v. Cook (1873), 98 L. T. 62! 
Reid. Humphreys v. Humphreys (1867), L. R. 4 Eq. 475 
Ralph v. Carrick (1879), 11 Ch. D. 873. 


10816. Devise of another’s land by way of 

eleetion.] — Dajshwood v. Peyton, No. 10811, ante. 

10816. — — Where Immediate residuary gift.] — 

Stevens v . Hale, No. 10814, ante . 

10817. Gift to persons not necessarily next 

of kin.]— Stevens v . Hale, No. 10814, ante . 

10818. After-acquired property.] — In 1840, 

testator willed as follows : 44 I give & devise to my 
dear wife E., all my part, share, etc., of & in the 
dwelling-house or tenement, & likewise the several 
closes of land hereinafter mentioned ” (describing 
them) “ & I also give & bequeath all my goods & 
chattels, freeholds, dwelling-house, or tenement, 
heretofore mentioned, unto my wife E., for her use 
& interest during the term of her natural life : & 
after her decease I give & devise all my property, 
real & personal unto my heir or heirs, to be equally 
divided among them, & as joint heirs of this my 
above-mentioned property.” In 1850 testator 
acquired other land by devise & died : — Held : 
such after-acquired land passed under the resi- 
duary devise to testator’s heir after the decease of 
the widow, & the latter took an estate for life by 
implication therein. — Jepson v. Key (1864), 2 
H. &. C. 873 ; 3 New Rep. 578 ; 10 L. T 68 ; 10 
Jur. N. S. 392 ; 12 W. R. 621. 

10819. Gift to persons entitled on Intestacy 

together with other persons.J — Testator, who died 
in June, 1837, gave to trustees the whole of liis 
property in trust for the payment of his debts, 
with full power to sell all or any part of his estates 
or to demise the same ; & directed them out of 
the moneys produced or out of the rents to pay 
his testamentary expenses & debts, & then gave 
certain legacies, & directed that after the death of 
his wife, <fe after the payment of all debts & legacies, 
the whole residue of all his remaining property 
should be divided into twelve portions, three of 
which should be given “to the children” of his 
late aunt, Mrs. W., 44 equally among them, the 
descendants, if any, of those who might have died 
being entitled to the benefit which their deceased 
parent would have received had he or she been 
then alive,” with similar gifts to the 44 children & 
descendants ” of his other aunts : 44 & should 

there be no children or lawful descendants of any 
of his aunts remaining at the time the bequests 
should become payable, then the portions ” were 
to fall into the residuary fund. Testator declared 
that it should not be incumbent on his exors. to 
pay the legacies sooner than two years after his 
decease, not to divide the residue amongst his 
relatives until two years after the death of his wife, 
& made provision for payment of an annuity 
of £700 to which his wife was entitled under her 
marriage settlement. The wife died in 1876. 
Testator’s co-heirs were certain of the children of 
the aunts, & his next of kin were certain of the 


aunts. The children of the aunts were all dead, 
but many of them had left children & grand- 
children : — Held : the widow did not take a life 
estate by implication. A life estate in A. will not 
be implied from a gift on the death of A. to testa- 
tor’s heir-at-law or next of kin along with other 
persons. — Ralph v . Carrick (1879), 11 Ch. D. 
873 ; 48 L. J. Ch. 801 ; 40 L. T. 606 ; 28 W. R. 67, 
C. A. 

Annotations: — Gonsd. Woodkouse v. Spurgeon (1883), 52 
L. J. Ck. 825. Apld. Re Springfield, Ckamberlln v . 
Springfield, [1894] 3 Ck. 603. Consd. Re Willatts, Willatts 
v. Artloy, [19051 1 Ch. 378. Apia. Re Swain, Brett t>. 
Ward, [1918] 1 Ck; 399. Reid. Re Judd's Trust*. [1884] 
W. N. 206 ; Re Roberts, Peroival v. Roberts, [1903) 2 Ch. 
200 ; Re Rawlinson, Hill v. Withall, [1909] 2 Ck. 36 : Re 
Timson, Smiles v. Tlmson, [1916] 2 Ck. 362. Mento. Re 
Morgan, Morgan v. Morgan (1893), 69 L. T. 407 ; Re 
Embury, Pago v. Bowyer (1913), 109 L. T. 611 ; Re 
Burnham, Carrick v. Ceurriok, [1918] 2 Ck. 196. 

10820. Gift to persons who happen to be next 

of kin.] — In the case of a gift by will of personal 
estate to some only of the next of kin of testator 
after the death of A., a life estate as to the income 
will not be implied in favour of A. — Re Spring- 
field, Chamberlin v . Springfield, [1894] 3 Ch. 
603 ; 64 L. J. Ch. 201 ; 8 R. 466. 

10821. Gilt to one or more of several persons 

entitled on intestacy.] — Re Willatts, Willatts v. 
Artley, [1906] 2 Ch. 136 ; 74 L. J. Ch. 564 ; 93 
L. T. 256 •, 21 T. L. R. 671, C. A. 

(d) Named Person Taking Beneficial Interest . 
10822. Life estate not Implied.] — Kemp (Lady) v. 
Kemp (1671), 2 Rep. Ch. 63 ; 21 E. R. 617. 

10823. .1 — Boutell v. Mohun & Tilden 

(1714), Free. Ch. 381 ; 24 E. R. 172 ; sub nom. 
Bontell v . Mohun, Gilb. Oh. 89. 

10824. .] — Estate for life in lands, by impli- 
cation, rebutted by the party having a bequest for 
life in a particular part of them, & by testator 
desiring she should not be turned out. — B oon v. 
Cornforth (1761), 2 Ves. Sen. 277 ; 28 E. R. 179, 
L. C. 

Annotations : — Reid. Lang v. Pugh (1842), 1 Y. & C. Ck. Caa* 
718 ; Hart v. Tuik (1852), 2 De G. M. & G. 300 ; Koy v. 
Key (1853), 4 De G. M. & G. 73. Mentd. Morrall v, 
Sutton (1845), 1 Ph. 533. 

10826. .] — Devise of lands to trustees, upon 

trust to pay one moiety of the rents to devisor’s 
wife for her life, & the other to his only son ; & 
after the wife’s death to convey to the son in fee ; 
but if the son died, without issue in the wife’s life, 
to convey to devisor’s nephew in fee. The son 
died without issue in the wife’s life. She is not 
entitled for life, by implication, to the moiety 
devised to the son. — Aspinall v. Petvin (1824), 
1 Sim. & St. 544 ; 2 L. J. O. 8. Ch. 121 : 67 E. R. 
215. 

Annotations: — Conid. Humphreys v. Humphreys (1867), 
L. Ii. 4 Eq. 476 ; Ralph v. Carrick (1879), 11 Ch. D. 873. 
Retd. Holland v. Wood (1870), L. R. 11 Eq. 91. 

10826. .] — Testator being possessed of es- 
tates in the counties of L. & H., bequeathed certain 
legacies & annuities to his two sons A two daughters. 
The will then proceeded thus : 4 ‘ that my wife, M. 
C., may be left in as comfortable a situation as 
possible, I bequeath to her, for her natural life, the 
possession of my house in Stanley Place, Chester, 
together with the use of the plate, linen, etc., & 
all the joint property in houses in Liverpool, & 
likewise of interest of money as often as due, 
arising from the 3 & 4 per cents., & to have & to 
hold the same during her natural life, save & 
except the clauses in favour of my daughters, as 
already mentioned ; at her decease, it is my will 
& pleasure that M. & 0. (his daughters) shall 
divide equally between them, as residuary legatees, 
whatever I may die possessed of except what is 
already mentioned in favour of others*” The will, 
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after giving the exors, the power of selling the 
leasehold houses in Liverpool, concluded thus : — 
“ But the house in Chester must not be sold as 
long aa my wife lives ” : — Held : the residuary 
legatees took the estates in L. So H. for an estate 
in fee simple, commencing at the death of the wife, 
So they took the Stanley Place house in fee simple 
in remainder, expectant on the death of the wife. 
The wife did not take any interest for life by im- 
plication in the estates in L. & H. — Davenport v. 
Coltman (1842), 9M.&W. 481 ; 11 L. J. Ex. 114 ; 
0 Jur. 381 ; 162 E. R. 203 ; subsequent proceedings, 
12 Sim. 688. 

Annotations : — Mentd. Evans v. Crosbie (1847), 15 Sim. 600 ; 
Simmons v. Itudall (1851), 15 Jur. 162 ; Re Methuen & 
Bewe’a Contract (1881), 44 L. T. 332. 

10827. 
ante. 

10828. 
ante. 

10829. 

10830. 


-.] — Drew v. Killick, No. 10260, 
-.] — Cranley v . Dixon, No. 10813, 


-.] — Stevens v. Hale, No. 10814, ante. 

-.] — Testator gave the interest of 

£2,000 to G. & the residue of his estate to P. So 
then said : 44 So failing G. So P. without children, 
one or other of them , the property hereby conveyed 
to them shall devolve on S.”: — Held: the words 
“ property conveyed to them ” did not confer by 
implication a life estate upon G. in the residue 
given to P. — Pursell v. Elder (1865), 13 L. T. 
203 ; 4 Macq. 092, H. L. 

(e) Other Cases. 

10831. Gift to children of named person.] — If 

testator devise his land to his youngest son, he 
or his heirs paying £10 a year to his other children 
duing liis life, So after the death of the youngest 
son So his wife, then to the children of such youngest 
son, the wife, on the death of her husband, shall 
take an estate for life by implication ; for testator, 
by giving an annuity to bis other children, meant 
to exclude the heir-at-law. — W illis v. Lucas 
( 1718), 10 Mod. Rep. 410 ; 1 P. Wms. 472 ; 2 Eq. 
Gas. Abr. 363 ; 88 E. R. 788, L. 0. 

Annotations : — Consd. Ilaysman v. Moon (1741), 7 Mod. Rep. 

430 ; Re Willatts, Willatts v. Artley, [1905] 1 Ch. 378. 

Reid. Bolton v. Bolton (1870), L. It. 5 Exch. 145. 

10832. .] — A devise to receive rents So profits 

during the life of his four daughters So the survivor, 
So to pay the same to such survivor So the children 
of such as die ; remainder to the children of them 
all, in equal portions ; the four daughters, during 
their lives, are entitled to the annual rents & 
profits. — S aunders v. Lowe (1776), 2 Wm. Bl. 
1014 ; 90 E. R. 590. 

Annotation : — Raid. Jackson v. Jackson (1804), K Ves. 501. 

10833. .]* — Ramsden v. LIassard (1791), 3 

Bro. C. 0. 236 ; 29 E. R. 509, L. 0. 

10834. .] — Devisor directed that his rents 

should be applied in paying M. So P. the interest 
of sums charged on his freehold property ; & 

subject thereto in paying A., widow of his son R.» 
£10 a year till death, or second marriage ; that the 
remainder of the rents should be applied to the 
maintenance So education of J., his grandson, till 
he was twenty-one, & if he should die before, to 
the maintenance So education ot his grand-daughter, 
M. F. D. That after J. So M. F. D. should have 
attained twenty-one, W., his son, should have an 
annuity of £20 out of the rents for the term of his 
life, subject as aforesaid : the remainder of the 
rents wore devised to A. for the life of W., or till 
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— A. (•). 

10881 1. Gift to children of named 
person.] — When there is t an * 

bequest to the parent & if he die without 
haying or leaving children, over, the 


her second marriage ; after the death of W. 
devisor gave all his lands to the use of J* ® 
his heirs ; & if J. should die before the period afore- 
said without lawful issue living at his death, he 
gave the rents to W. for his life, subject as afore- 
said ; So after the death of W. the premises were 
to go to his children, share So share alike, So in 
default of such issue, to A. & her heirs. Devisor 
died, leaving A., J., M. F. D. So W., W. being 
his heir-at-law. A. next died, intestate So un- 
married ; J. afterwards attained twenty -one, So 
died unmarried, in the lifetime of W . : — Held : 
on the death of J., W. became entitled to an estate 
for life in the lands — Mason v. Robinson (1826), 

3 Bing. 021 ; 12 Moore, C. P. 11 ; 5 L. J. O. S. 0. P. 
104 ; 130 E. R. 653. „ , m 

Annotation : — Raid. Re Meredith's Trust (1864), 10 L. T. 

565. 

10835. .] — A gift of personal estate to 

children “ after the death of A.,” their mother, is, 
by implication, a gift ot a life estate to A. — Oock v. 
Cock (1873), 28 L. T. 627 ; 21 W. R. 807. 

10836. Gift to son of named person.] — Under a 
devise to E. of 44 all my estate So effects whatsoever 
& wheresoever,” in trust, to pay funeral expenses 
So debts ; So then 44 subjecting my effects be- 
queathed to E. to the following legacies, 
enumerating amongst these a gift to W. of the 
house his father now dwells in at the decease of 
his father ; So giving to the father an annuity, So 
to the son a sum of money, So giving other pecuniary 
legacies; So then, after desiring all the above 
legacies to be 44 paid out of my effects by E., 
giving 44 all the rest So remainder of my said effects 
to E., her heirs & assigns for ever ” -.—Held : E. 
took the remainder in fee in the house, which was 
the only real property possessed by testatrix, 
after an estate for life by implication in the father. 
So a remainder for life only to the son ; though 
the personal estate was sufficient to pay all the 
personal charges. — Den d. L ranklin v. Trout 
(1812), 15 East, 394 ; 104 E. R. 893. 

10837. Gift, to nephew of testator.] — A. seised 
in fee, devised, that if his son So two daughters 
should die without issue, his nephew should have 
the land : — Held : the son So daughters took no 
estate by implication ; a base fee descended to the 
heir, determinable on the failure of the issue of 
himself So his sisters, & the nephew took by way 
of executory devise. The heir can only he dis- 
inherited by necessary implication. 

An estate given by implication of a will, if it e 
to the disinheriting of the heir-at-law, is not gooff, 
if such implication be only constructive 
possible, but not a necessary implication, l 
mean by a possible implication, when it may be 
intended that testator did purpose, & had an 
intention to devise his land to A., but it may also 
be as reasonably intended, that he had no euc 
purpose or intention to devise it to A. but 1 
call that a devise by necessary implication to A. 
when A. must have the thing devised or uone else 
can have it ( per CUR.). — (iAKDINKR t>. StlElDON 
a671) Freem K. B. 11 ; 2 Keb. .781 ; Vaugh. 
259 ; 1 Eq. Cas. Abr. 197 ; 89 E. R. 9. 

Annotations :—Gona&. Holmes v. Meynel (1681L T. Raym. 

dTairee v. Houseman (1738), Willes, 138 , 

Goodridsre v. Uoodrftfge (1742), 7^Mod. Rep^4o3 ; TTnllmul 


children do not take by toP u< ^ tlon ‘ h 
KlNSELLA t>. OAFFREY (I860), 11 l • ( On. 
R. m ; offd., 13 ir. Jur. 2;7.-iR. 

r. <H ft to ioint p ^nanU for life t ^ 
** at their decease " over.] — Re Prit 
chard, Hamblin v . Pritchard (1806), 


6 S. R. N. S. W. 353 ; 23N.S.W.W.N, 
105.— AUS. , . 

t. Life estate to xoidow of one devisee 
—Similar estate by implication to hus- 
band of another JaRDINB 

v. WHBON, 32 U. 0. R. 488. — CAN. 
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Wills. 


Sect, 32 . — Gifts by implication : Sub-sect, 2. A, (e). 

&B.] 

Seattewrood v. Edge (1699), 12 Mod. Rep. 278; Phillips 
(1701), 1 P. Wms. 34 ; Bampfleld v. Popham 
(1703), 2 Vern. 449 ; Lamb v. Parker (1705), 2 Vorn. 
495 ; Darbison v. Beaumont (1713), Fortes. Rep. 18 ; 
Maudy v. Maudy (1734), Lee temp. Hard. 142 ; Studholme 
t>. Hodgson (1734), 3 P. Wms. 300 ; Wealthy d. Manley 
v. Bosvillo (1736), Lee temp. Hard. 258 ; Roe d. Fulham 
v. Wiokett (1741), Willes, 303 ; Barret e. Lun (1753), 3 
Keny. 9 ; Lloyd v. Abrahall (1764), 1 Hov. Supp. 378 ; 
Anon. (1773), Lofft, 351 ; Trent v. Hanning (1804), 1 
Bos. & P. N. R. 116 ; Newland v. Marjori banks (1813), 5 
Taunt. 268 ; Hardoastle v. Dennison (1861), 10 C. B. N. S. 
606. 


10838. Gift to nephews & nieces of testator.] — 

Testator, having brothers Sc sisters, Sc several 
nephews & nieces, Sc having given a legacy to one 
of his brothers, directed his residuary estate to be 
invested in government security, the interest to 
be paid for the maintenance of M. as long as she 
lived single Sc without a child ; & at her death the 
money to come to his brother’s Sc sister’s children ; 
M., although married Sc having a child, is entitled 
to the interest for life, not to the principal. — Bird 
v, Hunsdon (1818), 2 Swan. 342 ; 1 Wils. Ch. 450 ; 
36 E. R. 647. 


Annotations : — Consd. Rishton v. Cobb (1839), 5 My. Sc Cr. 
145 ; Stevens v. Hale (1862), 10 W. R. 418 ; Humphreys 
v Humphreys (1867), L. R. 4 Eq. 475 ; Ralp v. Carrick 
(1877), 5 Ch. JD. 984. Refd. Morloy v. Kezwoldson, 
Morley v. Linkson (1843), 2 Hare, 570 ; Godfrey v. 
Hughes (1847), 5 Notes of Cases, 499. 

10839. Property left to disposal of testator’s wife.] 

—-Testator gave to his wife all his plate, etc., Sc all 
his goods Sc chattels, except as thereinafter be- 
queathed ; Sc further he gave her all his pay from 
the East India Co. Sc balances at his bankers ; Sc 
as for & concerning the property that was or might 
be invested in the British or foreign funds, or in 
bonds or securities of any description, he willed 
that the property might be vested in such manner 
as his wife, with the advice of his exors., might 
consider most secure Sc least liable to fluctuation 
or risk ; & further, that the principal sum of 
£3,000 sterling should be at the will Sc disposal of 
his wife, at the time of her death, to whomsoever 
she will, but the residue of the property, over & 
above the £3,000 he willed that his wife should 


distribute to his relations, whose relative claims 
she was fully acquainted with. The property con- 
sisted of Greek bonds, etc., & English 3 per cent. 
Reduced Annuities, etc. ; Sc there were also certain 
canal shares : — Held : the period of distribution 
among the relatives of testator was at the death of 


10842. ,] — I agree that a devise to the eldest 

son after the death oi the wife gives an estate for 
life to the wife (Twisden, J.).— -Pibus v, Mitford 
(1674), 1 Vent. 872 ; 3 Salk. 337 ; 86 E. R. 239 ; 
sub nom. Pybus v. Mitford, Freem. K. B. 369 ; 
3 Keb. 338 ; 2 Lev. 75 ; 1 Mod. Rep. 121 ; T. 
Raym. 228. 

Annotations : — Gould. Tipping v. Cosine (1694), Comb. 
312. Apld. Penhay v. Harrell (1702), 2 Freem. Ch. 258. 
Consd. Adams v. Savage (1703), 2 Ld. Raym. 854 ; Coapo 
v. Arnold (1855), 4 De G. M. & G. 574. Refd. Southoot v. 
Stowel (1677), 2 Mod. Rep. 207: Clifton v. Jackson 
(1704), 2 Vern. 486 ; Hopkins v. Hopkins (1738), 1 Atk. 
581 ; Bagshaw r. Spencer (1748), 1 Ves. Sen. 142 ; Winter 
v, Perratt (1843), 9 Cl. Sc Fill. 606. Mentd. Coultman v. 
Senhouse (1678), T. Jo. 105 ; Davis v. Speed (1692), 
Garth. 262 ; Baker v. Wall (1695), 1 Ld. Raym. 185 ; 
Litton Strode v. Falkland (1708), 3 Rep, Ch. 169 ; Wells 
v. Ferguson (1708), 11 Mod. Rep. 199 ; Roper v. Radcllffe 
(1712), 9 Mod. Rep. 181 ; Damson v. Beaumont (1713), 
Fortes. Rep. 18 ; Brown v. Barkham (1717), 1 Stra. 35 ; 
R. v. Francis (1735), Cun. 165 ; Cholmondeley v. Clinton 
(1820), 2 Jao. Sc W. 1 ; Thompson v. Gibson (1841), 8 
M. Sc W. 281 ; Folkard v. Met. Ry. (1873). L. R. 8 C. P. 
470 ; Owen v. Gibbons, [1902] 1 Ch. 636. 

10843. .] — A. devises several leasehold 

estates to two trustees, in trust ; if his grand- 
daughter married without their consent, to con- 
vey the premises to two other trustees, in trust 
for her separate use during her life, & after her 
death for the use Sc benefit of her issue. Though 
she has no children by the first husband, she has 
only a right for her life, for the issue by any hus- 
band are provided for by this settlement. — 
Champion v. Pickax (1737), 1 Atk. 472 ; 26 E. R. 
301. 

10844. .] — Devise to “ A. for life, Sc then to 

his male children for their lives, & so to the male 
children descending from them ; on their decease 
or failure then to B. Sc the heirs male of his body 
for the same term of life & upon the same terms as 
the devisor intended for A. Sc his male children ; 
Sc in case of B. Sc his male children failing, then to 
C. & his male children for the same term of his 
Sc their life & upon the same terms ” ; — Held : A. 
took an estate for life only ; Sc on his death with- 
out male issue B. took an estate for life only. 
— Goodtitle d. Cross v, Wodhull (1745), Willes, 
692 ; 125 E. R. 1337. 

Annotation : — Refd. Lewis v. Puxley (1847), 16 L. J. Ex. 216. 

10845. .] — Bequest of £1,000 to testator’s 

sister, Sc in case of her demise, £800 t-o A. & 
£200 to B., the sister entitled for life, then to go 
in the proportions. — Billings v, Sandom (1784), 

1 Bro. C. C. 393 ; 28 E. R. 1199, L. C. 


the wife, Sc consequently the wife took a life interest 
in the whole of the British or foreign funds, etc., 
either by implication or as residuary legatee, Sc 
nothing passed to the next of kin. — Hudleston 
v. Gouldsbury (1847), 10 Beav. 547 ; 9 L. T. O. S. 
531 ; 11 Jur. 464 ; 50 E. R. 692. 

Annotation : — Refd. Herbert v. Harrison (1869), 17 W. R. 
523. 

10840. Gift to testator’s brothers & sisters.] — 

Testator gave certain pecuniary legacies, Sc 
“ after his wife’s death he left the remainder of 
his property to be equally divided amongst his 
brothers & sisters, if living ; if dead, then to his 
nephews & nieces ” Held : the wife took a life 
estate by implication in the residue. — Humphreys 
v, Humphreys (1867), L. R. 4 Eq. 475 ; 15 L. T. 
557 ; 15 W. R. 391. 


Annotations: — Consd. Home v. Pillans (1833), 2 My. Sc K. 
15. Refd. King v. Taylor (1801), 5 Vos. 806 ; Turner v. 
Moor (1801), 6 Vee. 557 ; Cambridge v. Rous (1802), 8 
Ves. 12 ; Montagu v. Nucella (1826), 1 Rubs. 165 : Smart 
v. Clark (1827), 3 Russ. 365. Mentd. Smith v. Stewart 
(1851), 4 Do G. Sc 8m. 253. 

10846. .] — Testator gave his whole property 

to his wife, making no express provision for his 
daughter, “ but in case of death happening to his 
wife, desired his exors. to take care of the whole 
for his daughter.” The wife shall have the whole 
for life only, with remainder absolutely to the 
daughter.— N owlan v. Nelugan (1785), 1 Bro. 
C. C. 489 ; 28 E. R. 1257, L. C. 

Annotations : — Consd. Cambridge v. Rous (1802), 8 Ves. 12. 
Refd. Douglas v. Chalmor (1795), 2 Ves. 501 ; King v. 
Taylor (1801), 5 Ves. 806 : Home v. Pillans (1833), Coop. 
temp. Brough. 198. Mentd. Pierson e. Garnet (1786), 2 
Bro. O. C. 38. 


Annotation : — Consd. Ralph v. Carrick (1879), 11 Ch. D. 873. 

B. Gift Over on Death of Donee. 

10841. Whether donee takes life estate.] — Anon. 
(1573), 3 Leon. 55; 74 E. R. 537. 


10847. .] — Testator gave his whole property 

to his wife, upon condition that she should pay 
an annuity of £130 to his mother during her life. 
Sc after the death of his wife, to be equally divided 
between those of his children who should survive 
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her, share Sc share alike. All testator’s children 
died in the lifetime of his widow, who married again, 
& died leaving her husband surviving her : — Held : 
upon her death, in the events which had happened 
testator’s property was undisposed of, Sc the next 
of kin, & not the second husTband in right of his 
wife, were entitled to it. — Joslin v. Hammond 
(1834), 3 My. Sc K. 110 ; 3 L. J. Ch. 148 ; 40 E. R. 
42. 

Annotation : — Consd. Crozier v. Crozier (1873), 21 W. R. 398. 

10848. .] — Warren r. Coley (1835), 5 

L. J. Oh. 14. 

10840. .] — Devise of leaseholds to testator’s 

daughter for life , remainder to her two sons for 
life ; & in case she should not have a son or sons to 
attain the age of twenty -one, Sc of such sons dying 
without lawful issue, then to her daughters, their 
exors., administrators, Sc assigns ; & if such 

daughters should die without issue, remainder 
over : all the residue of testator’s estate, to his 
daughter : — Held : testator’s daughter took an 
estate for life in the leaseholds, with remainder to 
her two sons for life, with the ultimate remainder, 
on certain contingencies, to herself. — Bradshaw v. 
Skilbeck (1835), 3 Bing. N. C. 182 ; 1 Hodg. 240 ; 
2 8cott, 294 ; 132 E. R. 72. 

10850. .] — Testatrix bequeathed £400 to B., 

“ to be paid at & after her decease, & vested in the 
public funds, the interest whereof she shall receive 
when she attains the age of twenty-one. In 
the event of her decease, at, before, or after the 
said period,” then over : — Held : B. took a life 
interest only. — Miles v. Clark (1836), 1 Keen, 92 ; 
48 E. R. 241 ; sub nom. Miles v . Allen, 5 L. J. Ch. 
111. 

10851. .] — Testator gave the residue of his 

personal estate to trustees in trust for his wife for 
life, Sc after her death to his daughter, who was an 
infant at his death : “ the same to be always 

considered as vested in her upon her attaining 
twenty-one, Sc to be subject to her disposition 
thereof ” ; &, by a subsequent clause, testator 
gave the property over, in case his daughter should 
die under twenty-one, or without disposing of the 
property by her will : — Held : - the daughter was 
entitled to the property, not absolutely, but only 
for life, with a power to dispose of it by will. — 
Borton v . Borton (1849), 16 Sim. 552 ; 18 

L. J. Ch. 219 ; 13 L. T. O. S. 5 ; 13 Jur. 247 ; 60 
E. R. 989. 

Annotation : — Oonsd. Holmes v. Godson (1856), 8 Do G. M. & 

G. 152. 

10852. -.] — Bequest to the children of A. for 

life ; but in case of death before marriage, his 
share to go to the survivors. In the margin was 
written, “ What is to become of the principal ? 
The share of the parent to be divided amongst the 
children, if any. Quaere : to be put in afterwards 
in a proper manner.” The children of A. all 
died unmarried : — Held : the gift was for life only, 
Sc not an absolute gift cut down merely to admit 
their children. — Kay v. Winder (1850), 12 Beav. 
610 ; 50 E. R. 1194. 

10853. .] — A testator, in the first instance, 

devised freeholds to his three daughters equally, 
in fee, & he further willed the several shares to his 
three daughters, to have the interest of their use 
during their natural lives, Sc afterwards devised 
equally amongst their children, Sc, for want of 
children, to go to their husbands, if living : — Held : 
the daughters took an estate for life, Sc in default 
of children, their husbands, if living, took the fee. 
• — Bentley v. Oldfield (1854), 19 Beav. 225 ; 
62 E. R. 335. 

10854. .] — A bequest of leaseholds to A. for 

life, remainder to B., remainder to O., gives B. a 


life interest only. — Lonsdale (Earl) v» Berch- 
toldt (Countess) (1854), Kay, 646 ; 23 L. J. Ch. 
816 ; 24 L. T. O. 8. 51 ; 18 Jur. 811 ; 60 E. R. 
274. 

10855. .] — Testator gave freehold & lease- 
hold property to A., B. & C., share & share alike, 
there being neither words of inheritance nor of 
restriction as to their interest ; & after their 

decease to their children. A. died without issue : 
— Held : A. was not absolutely entitled, Sc the 
share given to him fell into the residue. — Waters 
v. Waters (1857), 26 L. J. Ch. 624 ; 29 L. T. O. 8. 
310 ; 3 Jur. N. 8. 654. 

Annotation : — Distd. Crozier v. Crozier (1873), L. R. 15 Eq. 


10856. .1 — Testator, by his will, directed the 

interest only of all the residue of his property to 
be divided into as many equal parts or shares as 
there might be children of N., share Sc share alike, 
as each of the children should come of age ; & in 
case any one of them should die without any 
children of their own, his or her share of the 
interest should devolve to the surviving children, 
share & share alike, & so on successively until the 
whole amount of the said residue should come into 
the hands of the grandchildren & great-grand- 
children of N. : — Held : (1) the children took 

immediate vested interests in the shares, subject 
to the executory gift over, Sc the enjoyment only 
was postponed till twenty-one ; (2) the children 
took life interests only, & not absolute interests 
in the shares. — Wetherell v. Wetherell (1863), 
1 De G. J. Sc Sm. 134 ; 32 L. J. Ch. 476 ; 8 L. T. 
39 ; 9 Jur. N. S. 368 ; 11 W. R. 274 ; 46 E. R. 


52, L. C. 

Annotation : — Generally, 
13 L. T. 553. 


Retd. Dowling v. Dowling (1865), 


10857. .] — Testator gave all his personal 

estate for the use of his wife, not doubting but that 
she would exercise due discretion & economy in 
expending the same, Sc directed that the whole 
of his personal property should be under the care 
of his wife Sc other exor., who were requested to 
pay debts, etc. ; Sc, after the decease of his wife, 
testator gave the residue of his personal estate 
over : — Held : residue meant residue after pay- 
ment of debts, etc., Sc the wife took a life interest 
only, with a gift over. — Re Brooks’ Will (1865), 
2 Drew. Sc Sm. 362 ; 34 L. J. Ch. 616 ; 12 L. T. 
172 ; 13 W. R. 573 ; 62 E. R. 659. 

1 0858. .] — Testator by his will gave, devised, 

& bequeathed real Sc personal estate to his wife, 
“ & in the event of her death ” to the children of 
A. equally. By a codicil, after repeating that he 
left all he possessed to his wife, he wished that 
certain allowances made by him should be con- 
tinued, Sc that certain sums of money should be 
given to certain persons named, & he proceeded 
thus : “ At my wife’s death I wish all remaining 
to be for the benefit of the wife of A. Sc her chil- 
dren ” : — Held : upon reading the codicil together 
with the will, testator had reduced the absolute 
gift to the wife which the latter instrument con- 
tained to a mere tenancy for life, with remainder 
to the wife of A. & her children as joint tenants. 

Re Adam’s Trusts (1865), 13 L. T. 347 ; 11 Jur. 
N. 8. 901 ; 14 W. R. 18, L. JJ. 

Annotation .* — Confid. Re Sheldon Sc Kemble (1885), 53 L. T. 


10859. .] — Gift by will in the words, “ I give 

to my dear sister A. the interest of £4,500 money in 
the funds for her absolute use & benefit ” ; followed 
by specific gifts to the same legatee Sc the words, 
“ Sc at her decease to M., the funded property to 
H.” Testatrix had, at the date of her will, an 
absolute interest in about £4,000 consols in the 
names of trustees : — Held : a specific gift of the 
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Sect, 32. — Gifts by implication : Sub -sect. 2, B. ; 
sub-sect. 3, A, & B. (g).] 

£4,000 consols lor the benefit of the sister for life, 
with a gift over to H. absolutely. — P age v. Young 
( 1875), L. R. 19 Eq. 501 ; 23 W. R. 479. 

Annotation .—Reid. Re Pratt, Pratt v. Pratt, f!804] 1 Oh. 

491. 

10860. — E. Sc A., sisters, were tenants in 

common of freehold Sc leasehold property. E. 
by her will gave all her estates & effects, both 
real Sc personal, to A. absolutely, Sc by a codicil 
which she directed to be taken as part of her will 
she gave, after the death of A., “ all property of 
mine which may then be remaining, except a 
house Sc furniture, “ to my brother W. ” & three 
other persons in certain proportions, “ my brother 
W. to have one-half of the property for his whole 
& sole disposal.” A., who survived E. a year & 
eight months, remained in possession of the whole 
of the property, Sc by her will gave a portion of it 
to W. for life only, Sc after his death to other 
persons. On bill filed by W., for administration 
of both estates : — Held : the intention of E. was, 
construing the two instruments together, that A. 
should have a life interest only in her property. — 
Bibbens v . Potter (1879), 10 Ch. D. 733 ; 27 
W. R. 304. 

Annotation : — Consd. Re Sheldon & Kemble (1885), 53 L. T. 

527. 

10861. .] — The will of S. after bequeathing 

her property to A. Sc J., continued thus, “ in case 
of the demise of either the said A. or J., I do hereby 
bequeath the same ... to the survivor for her 
sole use Sc benefit during her or their natural life- 
time ” : — Held : the residue was not disposed of, 
A A. & J. took only as tenants for life. — W atson 
r. Watson (1881), 7 P. D. 10 ; 51 L. J. P. 13 ; 47 
J. P. 108 ; sub nom. Watson v, Watson, In the 
Goods of Clarke, 47 L. T. 24 ; 30 W. R. 275. 

10862. .] — Testator bequeathed leaseholds 

to a trustee upon trust to give yearly equal 
portions of the rents to the two brothers & three 
sisters of testator ; that was to say, each to 
receive one-fifth part of the nett proceeds of rent, 
& he directed that, on the decease of any or all 
of his brothers & sisters, “ the same should go to 
their children ” : — Held : the brothers & sisters 
of testator took life interests only . — Re Houghton, 
Houghton v. Brown (1884), 53 L. J. Ch. 1018 ; 
50 L. T. 529. 

10863. .] — Testator, by his will, dated in 

1894, devised certain real estate to his two sons in 
strict settlement, & also gave them certain personal 
estate. He gave the residue of liis real Sc personal 
estate to his wife absolutely, Sc appointed her 
extrix. during her life & his sons exors. on her 
death. By a codicil in 1898, he revoked his will 
& gave all his property to his wife, “ so that she 
may have full possession of it Sc entire power & 
control over it, to deal with it or act with regard 
to it as she may think proper.” In the event, 
however, of her not surviving him, or dying 
4 4 without having devised or appointed ” the 
whole or any part of the said property, then he 
declared that his said will should take effect as if 
his codicil had not been made & he appointed 
liis wife extrix. of his codicil during her life : — 
Held : the wife took an estate for life only with a 
general power of appointment. 

It is to be observed that there are no words of 
limitation in this gift to the wife. It is wholly 
indefinite. There is no expression of any intention 


that she should take absolutely or for her own use 
Sc benefit $ nor, on the other hand, are there any 
words limiting the gift to a life interest or other- 
wise. It cannot be doubted, however, that if the 
codicil had now gone on to dispose of the property 
after the death of testator’s wife, or to prescribe 
in any manner how it was to go upon her decease, 
she would have taken only a life interest (Joyce, 
J .). — Re Sanford, Sanford v . Sanford, [1901] 
1 Ch. 989 ; 70 L. J. Ch. 591 ; 84 L. T. 466. 
Annotation: — Retd. Roberts v . Thorp (1911), 56 Sol. Jo. 13. 


Sub-sect. 3. — Implication of Absolute Gift. 

A . In General . 

10864. Clear intention of testator.] — Testator 
gave to his sons H. & J. £16,000 upon special trust 
& confidence to invest Sc to pay the income of 
£8,000 part thereof to his daughter A. for life for 
her separate use, Sc after her death to divide the 
£8,000 amongst her children at twenty-one years 
of age. He then directed that H. Sc J. shoula pay 
the income of the remaining £8,000 to his daughter 
S. for life in the same manner in every respect, Sc 
subject to the same control as he had directed as 
to his daughter A., it being his intention that his 
daughters’ fortunes should not be subject to the 
debts of their husbands. He then gave to H. &; 
J. a sum of £0,000, to invest & pay the income to 
his son S., & to divide the principal amongst his 
children. The sums were charged on real estate. 
There waB power to apply the income for the 
maintenance Sc education of the daughters* Sc 
sons’ children. The daughter S. died, leaving four 
children who had attained the age of twenty-one. 
The fund representing the £8,000 had been paid 
into ct. : — Held : by implication the four children 
were entitled to the fund. 

It is impossible upon a fair construction of the 
will to exclude the children of S. from having the 
benefit of this fund. It is in my opinion as clear 
an implication as can exist in any case (Hall, 
V.-C.). — Sweeting v. Prideaux (1870), 2 Ch. D. 
413 ; 45 L. J. Ch. 378 ; 34 L. T. 240 , 24 W. R. 
770. 

Annotations : — Apid. Re Kedfern, Redfern v. Brynhur (1877), 

0 Ch. D. 133. Consd. Melior v. Daintree (1886), 33 Oil. D. 

198. 

10865. Gift In trust until certain age — Trust to 
cease on attainment of age.l — Peat v, Powell 
(1760), Amb. 387; 1 Eden, 47d ; 27 E. R. 258. 
Annotations Distd. Smith v. Smith (1861), 11 C. B. N. S. 

121. Consd. Oropton v. Davies (1869), L. R. 4 C. P. 159. 

Expld. Re Hedley’s Trusts (1877), 25 W. R. 529. 

10866. Direction that testator’s brother to be 
executor Sc guardian of testator’s daughter— 
Daughter illegitimate.] — A direction in a will, 
that testator’s brother should be his exor. to 
arrange, dispose of, Sc settle his affairs. Sc the 
appointment of the brother to be the guardian of 
testator’s daughter, an only child, who was after- 
wards discovered to be illegitimate, does not 
amount by implication to a bequest of the personal 
estate in favour of the daughter. — Davis v, Davis 
(1830), 1 Russ. & M. 645 ; 1 L. J. Ch. 165 j 39 
E. R. 248, L. C. 

Annotation : — Raid. Smith v. Smith (1861), 11 C. B. N. 8. 

121. 

10867. Gift to posthumous ohild — After prior gift 
to nephew.] — Testator, in contemplation that nis 
death was approaching, devised lands to his wife 
for life, with remainder in fee to his nephew — 


PART XVI. SECT. 82, SUB-SECT. S. 


(1906), 4 O. W. R. 474 


M A 44 


9 0. L. R. 348. 


a. Bequest of lift interest with 
power of appointment.) — Re Hanmkr 


— “V/Vl . 


b. .] — Re Halt’s Trusts, 23 

L. R. Ir. ISO.— IR. 


o. Gift to A. with remainder to 
“first & other tons.”} — Re Staunton, 
14 I. Ch. R. 98.— IB. 
d. Gift to posthumous child — After 
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with a condition, that, if his wife should give birth 
to a posthumous child, such child should take, to 
the exclusion of the nephew. A child being 
afterwards bom, in testator’s lifetime : — Held : 
such child did not take by implication under the 
will. — D oe d. Blakiston v, Haslewood (1851), 
10 C. B. 644 ; 20 L. J. C. P. 89 ; 15 Jur. 272 ; 138 
B. R. 215. 

Annotation Raid. Challis v. Doe d. Erers (1852), 18 Q. B. 

no i 

10868. Implication from gift to other donee — 
Amounting to implied absolute gift.] — Testator, 
by will made in 1809, after giving all his “ lands, 
tenements, chattels, & premises whatsoever ” to 
his wife during her life, gave Sc bequeathed at her 
death certain messuages to his son W., he paying 
to certain legatees the sum of £50 each, out of the 
aforesaid premises.” By another devise he 44 gave 
to his son J. certain other messuages at the decease 
of his wife.” The residuary clause was as follows : 
41 All the rest Sc residue of my estate of whatever 
nature, kind & quality soever the same may be & 
not herein disposed of, after, payment of my 
debts, etc., first I give to my grandson the sum of 
£5, lastly I give & bequeath unto my four daughters 
equal share Sc share alike of the said residue Sc 
remainder & to be paid to them one year after the 
death of my wife : — Held : the devise to J. was 
not enlarged to a devise in fee by implication from 
the prior devise to W., which was accompanied 
with a charge, & J. took an estate for life only. — 
Morris v. Lloyd (18(34), 3 H. & C. 141 ; 4 New 
Hep. 153 ; 33 L. J. Ex. 202 ; 10 L. T. 508. 

10869. Prohibition of alienation.] — Where a will 
rohibits a legatee from alienating the property 
equeathed, the presumption is that the intention 
was to make him absolute owner, but this pre- 
sumption may be rebutted by indications in the 
will of a different intention on the part of testator, 

A husband Sc wife made a joint will which con- 
tained a provision that should the w r ife survive 
the husband, as in fact happened, certain lands & 
houses, including the property in dispute in this 
action “ shall be vested in me testatrix subject to 
the undermentioned conditions.” The will con- 
tinued : “ Our exors. shall not sell or otherwise 
alienate ” certain properties, including the pro- 
perty in dispute, 44 nor shall I testatrix have power 
to sell or otherwise alienate the same or any of 
them, but I shall have a life interest therein.” 
Under a heading 44 Inheritance upon the death of 
both of us ” : testators directed that the property 
in question should ‘‘vest in E.” E. was a son 
of testator Sc testatrix, Sc died in the lifetime of 
testatrix intestate Sc without issue. Another 
clause of the will instituted him as one of the 
heirs of the residue : — Held : testatrix had only 
a life interest in the property, & E. had a vested 
interest subject to her life interest. — S amaradiwa- 
kara v. De Saram, [1911] A. C. 753 ; 81 L. J. 
P. C. 75 ; 105 L. T. 345, P. C. 

?. Implication from Gift Over . 

(a) In General . 

10870. Gift over not corresponding with period of 
suspense.] — Testator directed that his trustees 
should hold certain personal property in trust for 
his daughter S., until his granddaughter M. 
should attain twenty-one, or marry under that 
age with the consent of her guardians ; & when his 
granddaughter should attain twenty -one, or before 
upon her marriage with such consent, upon trust 


to pay the income to his granddaughter for her 
life for her separate use ; Sc in case of her marriage 
with such consent, but not otherwise, the property 
was to be settled on her for her life for her separate 
use with remainder to her children, Sc in default 
of issue, to be at her absolute disposal. Testator 
gave other property on like trusts for his other 
granddaughters, Sc referred to the property as the 
r ‘ provisions ” & the “ portions ” of his grand- 
daughters. Then followed a gift over on the 
death of any granddaughter under twenty-one, Sc 
without having been married, upon trust for the 
others in like manner as their original portions ; 
& if all should die under twenty-one, Sc without 
having been married, then the shares were to fall 
into the residue. Two of the granddaughters 
attained twenty-one, but were still unmarried : — 
Held : there was no absolute interest given by 
implication to the granddaughters on their attain- 
ing twenty-one without being married ; but they 
had only an estate for life, subject to any question 
which might arise in case either of them married. — 
Savage v. Tyers (1872), 7 Ch. App. 356 ; 41 
L. J. Ch. 815 ; 20 W. It. 817, L. C. 

10871. Gift over on alienation.] — Baker’s Case 
(1600), cited in J. Bridg. at p. 137 ; 123 E. R. 1256. 

Annotations : — Confld. Muechamp v. Bluet (1617), J. Bridg. 

132 ; Holrnea v. Godson (1856), 8 Do G. M. & G. 152. 

10872. Gift over on death ^without Issue Sc under 
age.] — Miller v . Moor (1740), Barn. Ch. 7 ; 27 
E. R. 532. 

Annotations : — Consd. Gulliver v. Vaux (1746), 8 Do G. M. & 

G. 167. Apld. Doe d. Burden v. Burvill© (1773), 2 Eaet, 

48, n. Consd. Pery v. White (1778), 2 Gowp. 777. 

10873. Gift over on death without issue or with- 
out disposing of estate.] — Under a devise to A. & 
his heirs, but if he die without settling or dis- 
posing of same, or without issue, then over, A. 
may settle the estate in his lifetime. Sc defeat the 
limitation over. — Beachcroft v. Broome (1791), 
4 Term Hep. 441 ; 100 E. R. 1108. 

10874. Gift over on death.] — Bequest to A., & 
in case of her death to B. : — Held : an absolute 
interest in A. — Hinckley v. Simmons (1798), 4 
Ves. 160; 31 E. H. 83. 

Annotations : — Consd. Cambridge v. Rous (1802), 8 Ves. 12. 

Apld. Galland v. Leonard (1818), 1 Swan. 161* Consd. 

Home v. Pillans (1833), Coop. temp. Brough. 198. Reid. 

Taylor v. Stainton (1850), 2 Jur. N. S. 634. 

10875. Realty & personalty given oyer together.] 

— Testator by his will devises all his real estate 
to his exors. for the purposes thereinafter stated. ; 
&, after empowering them cither to continue his 
business or to dispose of it, he gives the profits 
of it in the one case, Sc the interest of the moneys 
arising from the sale in the other, A also the 
interest of the securities on which the rest of 
his capital should bo invested, to his daughter for 
life, her receipt to be a discharge. He then 
gives her the rents Sc profits of all his real estates 
during her life ; Sc at her decease he devises & 
bequeaths to her heirs all his estates real A 
personal as tenants in common : if his daughter 
has but one child, such cliild is to possess the 
whole ; but if she should die without issue, then 
at her decease he gives certain legacies. He next 
directs all his goods Sc effects to be sold, his legacies 
to be paid, Sc a sum invested sufficient to purchase 
£150 a year, which is to be paid to the husband 
of the daughter, ne then orders his real estates 
to be sold at the decease of his daughter or at the 
decease of his brothers Sc sisters, according as a 
particular event may turn out ; Sc he gives over to 


prior gift to wife.)— Be Lindsay (1852), 
5 Ir. Jur. 97.— m. 

•. Gift of life interest in freehold 
lands dr estates-— Absolute gift of lease- 


hold run — Gift of " all erections build - 
inast dr improvement* on the s aid es tate 
dr run.*’] — A oton- Adams v. Matheson, 
26 N. Z. L. R. 897 — N.Z. 


f. Gift to A. d: B. dr their sons dr 
daughters dr survivor of iAetfi.] — Whyte 
v. Whyte (1911), 31 N. Z. L. R. 1209. 
— N.Z. 
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Sect. 32. — Gifts by implication : Sub-sect. 3, B. (a) 
: w i.i 

certain persons all the residue of his personal estate, 
including the proceeds of the sale of the real 
estates when sold, Sc the rents of them until they 
are sold. The daughter died without having had 
issue : — Held : the daughter took an estate tail 
in the freeholds ; the real Sc personal estate being 
given over together, she took the personal estate 
absolutely ; the annuities Sc legacies given at her 
decease were charged both on the real Sc personal 
estate, Sc were to be borne proportionally by the 
two funds. — Dunk v. Fenner (1831), 2 Russ. & 
M. 557 ; 39 E. R. 506. 

Annotations : — Consd. Boughton v. Boughton, Boughton v. 

James (1848), 1 H. L. Cas. 406 ; Toller v. Attwooa (I860), 

15 0. B. 929 ; Ex p. Wynch (1854), 5 De G. M. & G. 188. 

N.P. Herrick v. Franklin (1868), L. R. 6 Eq. 593. Refd. 

Garratt v. Cockerell (1842), 1 Y.&C. Ch. Cas. 494 ; Parker 

v. Birks (1854), 1 K. & J. 166. 

10876. .] — Testator gave his real & personal 

estate to his son D., an imbecile, & to D.’e mother, 
“ she to hold all in trust for him, with power to 
appropriate such sums as may not be necessary 
for her own proper support Sc his, to her other 
son Sc daughter, J. Sc A., but so that they are 
employed for their support Sc maintenance, & 
not to be risked in any way that would involve 
the destruction of the capital ; & I direct that 
whatever may be preserved till the decease of my 
wife be so placed in trust as that my afflicted 
child, D., may always be provided for, & my son 
J. Sc my daughter A., both of which I appoint 
trustees to this my will, together with my wife, 
that they may have a voice in such arrangements 
as may be needful, but in case of bkpcy. or in- 
solvency, they to have no power over the property 
beyond its legal vestment for conveyance, etc., but 
to depend on their mother during her life to do 
for them what may be proper, Sc after her decease 
to receive its income, Sc after their decease their 
heirs.” Testator survived his wife : — Held : sub- 
ject to making a due provision for D., J. Sc A. were 
jointly entitled to the real estate in fee, Sc to the 
personal estate for life, the ct. declining to decide 
who would be entitled to the personal estate after 
the death of J. & A. — Herrick v . Franklin 
(1868), L. R. 6 Eq. 693 ; 37 L. J. Ch. 908. 

Annotations : — Consd. Comfort v. Brown (1878), 10 Ch. D. 

146. Refd. Wingfield v. Wingfield (1878), 9 Ch. D. 658. 

10877. .] — Testator, by will made in 1820, 

devised Sc bequeathed freeholds Sc leaseholds 
together to his daughter S. for life, remainder to 
her first Sc other sons successively in tail, re- 
mainder to her daughters as tenants in common 
in tail, Sc “ in case of default of issue ” of S., to 
“ the right heirs ” of S. “ for ever.” S. having 
married Sc died a widow, without having had a 
child : — Held : she took an absolute interest in 
the leaseholds. — Comfort v. Brown (1878), 10 
Ch. D. 146 ; 48 L. J. Ch. 318 ; 27 W. R. 226. 

10878. Gift over on determination or failure of 
trust.] — Testator devised real estate to trustees, 
upon trust, after life interests, to receive the rents 
during the minority of A., Sc apply them for his 
maintenance Sc education, & accumulate the 
residue, Sc to convey the property to A., his heirs 
Sc assigns, so soon as he should have attained 


twenty-one ; Sc he also devised a rentcharge, upon 
trusts for the benefit of B., his heirs Sc assigns, 
declared by reference to the trusts in favour of A. 
The will contained a declaration, that in case the 
trusts should determine or become incapable of 
taking effect, the hereditaments should form part 
of the residue. B. survived testator, Sc died under 
twenty-one : — Held : he took an absolute estate 
in fee in the rentcharge. — Re Mottram (1864), 10 
L. T. 866 ; 10 Jur. N. S. 915. 

10879. Gift over on death unmarried & without 
issue — or on alienation.] — By an instrument in 
the form of a settlement, but proved as a will, real 
Sc personal estate was given to trustees upon trust 
for the sole use & benefit of resp., son of the settlor, 
his heirs, exors., Sc administrators, to be assigned 
Sc transferred to him as soon as conveniently might 
be after the settlor’s death, subject to a proviso, 
that if the respondent should die unmarried Sc 
without issue his share should go over, Sc also that 
the property assigned in trust for resp. was to be 
held by the trustees upon the express condition 
that he should not during his life have power to 
mortgage, sell, alien, charge, or incumber any part 
of the property, Sc in that event the trustees 
should stand possessed of such property in trust 
for other persons : — Held : resp. took an absolute 
interest in fee simple under the instrument, Sc the 
condition of forfeiture in case of charge or aliena- 
tion was therefore void as repugnant : — Corbett v. 
Corbett (1888), 14 P. D. 7 ; 58 L. J. P. 17 ; 60 
L. T. 74 ; 37 W. R. 114, C. A. 

10880. Gift over on death or second marriage.]— 
Testator, after bequeathing a life estate to his 
widow, gave his residuary estate to his daughter, 
then a widow, but in case of her death or second 
marriage or cohabitation with any man, then over. 
The daughter survived the widow, Sc died without 
having married again or cohabited : — Held : 
the daughter did not take an absolute interest, but 
an interest determinable on the happening of 
any one of the three events. — Jones v . Morris 
(1922), 91 L. J. Ch. 495 ; 127 L. T. 94. 

(6) Gift Over on Death Without Issue. 
i. Interest of Fir si Donee . 

10881. Whether donee take absolutely.] — If a 

man seised in fee devises that, after the death of 
his son without issue, J., shall have his lands, in 
that case the son has an estate in fee determinable, 
Sc the remainder is good (Cook, C.J.). — Anon. 
(1608), 4 Leon. 237 ; 74 E. R. 844. 

10882. .] — A devise of house Sc land to A. Sc 

his heirs, Sc if he die without issue, a devise of the 
house to B. Sc also a devise of the land to 0. conveys 
a remainder only, Sc not an immediate estate to C. 
— Brown v. Jervas (1611), Cro. Jac. 290; 79 
E. li. 249. 

Annotations : — Consd. Do© <1. Jones v. Owens (1830), 1 B. & 

Ad. 318. Refd. Monnington v. Davis (1695), Fortes. Rep. 

224. 

10883. J — Gibbs v. Bern ardistone (1711), 

Gilb. Ch. 79 ; Prec. Ch. 323 ; 2 Eq. Cas. Abr. 322 ; 
25 E. R. 55. 

10884. .] — Fere yes v . Robertson (1731), 

Bunb. 301 ; 145 E. R. 681. 

Annotation : — Mentd. Anoaster v. Mayer (1785), 1 Bro. O. O. 

454. 


PART XVI. SECT. 32, SUB-SECT. 3 

— B. (a). 

10880 i. Gift over on death or secant 
marriage.) — Lock v. Lock (1915), It 
S. R. N. 8. W. 287 ; 32 N. 8. W. W. N 

84.— AUS. 

10880 ii. .] — Re Branton (1910), 

15 O. W. R. 783 ; 20 O. L. R. 642.- 
CAN. 


10880 hi. 


-.] — Re Pkrrie (1910), 


16 O. W. R. 90 ; 21 O. L. R. 100.— CAN. 

g. Gift to A. on attaining age of twenty- 
six years — Implication of absolute gif t 
on attainment of that age.) — Re Cotter 
(1915), 8 O. W. N. 46, 354 : 34 O. L. R. 
24 ; 24 D. L. R, 289. — CAN. 

PART XVI. SECT. 82, SUB-SECT. 3. 
— B. (b) I. 

10881 1. Whether donee takes abso- 


lutely .) — Z wicker v. Ernst, 29 N. S. R. 
258.— CAN. 

10881 ii. .] — Re Burroughs Es- 
tate, Francis v. Francis & Mac- 
kenzie (Saak.), [1927] 2 W. W. R. 725. 
—CAN. 

10881 ill. .] — Moriartt v. Grey 

(1860), 2 L. T. 697.- IB. 
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10885. — Devise of a term to A. for life, 

remainder to such children as testator shall leave 
at his death ; & if all his children die without 
leaving issue, then to B. The children die without 
leaving any issue living at the time of their death ; 
this is a good devise over to B. — Atkinson v. 
Hutchinson (1734), 3 P. Wms. 258 : 24 E. R. 
1053, L. C. 

Annotations: — Difltd. Sabbarton v. Sabbarton (1734); Cas. 

temp. Talb. 55 ; Beauclerk v. Dormer (1742), 2 Atk. 308. 

Consd. Exel v. Wallace (1751), 2 Ves. Sen. 117. Apld. 

Sheppard v. Lessingham (1751), Amb. 122. Expld. 

OTuanoney v. Burdett (1874), L. R. 7 H. L. 388. Retd. 

Kelley v. Fowler (1768), Wilm. 298 ; Bigge v . Bensley 

(1783), 1 Bro. C. C. 188 : ChandleRS v. Price (1796), 3 

Ves. 99 ; Lyon t?. Mitchell (1816), 1 Madd. 467. 

10886. .] — A devise to E. & her heirs, & if she 

Sc D. die without issue, he gives several annuities 
charged upon the premises to charitable uses : — 
Held : E. had an estate in fee. — S crape v. Rhodes 
( 1736), 2 Com. 542 ; 2 Eq. Cas. Abr. 302 ; 92 E. R. 
1198. 

Annotation : — Distd. Goodrldge v. Goodridgre (1742), 7 Mod. 

Rep. 453. 

10887. .] — Where on special verdict it was 

found that testator having charged certain legacies 
upon his lands, devised, that in case his son T. 
should happen to die before he married, or being 
married should have no children lawfully begotten, 
then that liis lands should remain Sc descend 
equally to his daughters Sc their heirs, paying, etc., 
except such jointures as his son should happen to 
make upon his wife, not exceeding, etc. ; Sc that 
in case both his daughters should die without being 
married, or being married should have no children 
of their respective marriages, then he willed that 
all his estate should descend to his nephew J. ; that 
at the end of the will he gave Sc devised to his son T. 
all his estate real & personal not already disposed of 
by his will : that after testator’s death his son 
entered, Sc suffered a recovery to the use of himself 
Sc his heirs, Sc died without issue ; upon which his 
sisters entered Sc suffered a recovery, & died with- 
out issue ; upon which the heir of J. entered : — 
Held : the son T. took an estate by devise ; Sc 
although that might not be so clear, yet the 
daughters took an estate in fee, Sc the lessor of 
pltf., the heir of the nephew J. was barred by the 
recovery suffered by them. — Wealthy d. Manley 
v. Bosville (1736), Lee temp . Hard. 258 ; 95 
E. R. 166. 

10888. -.] — G. by his will leaves to his son Sc 

his lawful issue all his personal property, Sc appoints 
guardians of his son, who are to dispose of his edu- 
cation, pocket money, & allowances, until his age 
of twenty-five ; & who during that time are to 
receive the property, Sc are empowered to purchase 
land or stock as they shall judge proper, with the 
money he leaves behind for the use of his son ; 
but in case his son should die without lawful issue 
then all the right invested in his son he bequeaths 
to his nephew Sc his issue, with power for his son 
to jointure his wife with one-third of his fortune ; 
by a codicil he confines him to live on the interest 
only of the money, or stock, or land, which he 
leaves him, Sc directs that he shall not meddle with 
or lessen the principal during the whole of his life, 
unless for purchasing a place as far as £300 ; & 
he allows him to jointure his wife with the whole 
or any part of the interest of the money ; Sc if he 
has children, if boys he may advance them £200 
each at the age of twelve years ; Sc if girls what 
portions he pleases at the age of fifteen ; & if he 
dies & leaves any lawful issue he empowers him to 
leave the remainder of his fortune, amongst them, 
in what manner he pleases ; but if he has no issue 
then he leaves it over to his nephew Sc his issue ; 
by a second codicil he leaves his son under per- 


petual pupillage during the life of any of his 
guardians : — Held : the son was entitled only to 
the benefit of the testator’s personal estate for his 
life, with limitations over to such issue as he shall 
leave at the time of his death, Sc in failure thereof 
to testator’s nephews in such manner as is directed 
by the will & codicil. — Proctor v. Harris (1738), 
West temp . Hard. 570 ; 25 E. R. 1090 ; #ub nom . 
Procter v. Upton (1739), 5 De G. M. Sc G. 199, n., 
L. C. 


Annotation : — Apld. He Bank's Trust, Ex p. Hovill (1855), 

2 K. & J. 387. 

10889. .] — Bequest of money to testator’s 

wife, Sc the issue of her body, Sc failing such issue, 
to such of his heirs whom she should appoint by 
written will : — Held : the subsequent words did 
not control the previous limitation, & therefore 
that a bequest over of the money was void, as 
being too remote. — Howston v. Ives (1764), 2 
Eden, 216 ; 28 E. R. 881, L. C. 

10890. .] — Personal estate bequeathed to 

F. H. her exors., administrators, Sc assigns, but 
44 in case of the death of F. H. without issue,” 
remainder over ; this remainder over is too remote, 
as it must be construed a general dying without 
issue. — Bigge v. Bensley (1783), 1 Bro. O. C. 187 ; 
28 E. R. 1074, L. C. 

Annotations : — Consd. Doe d. Ellis v. Ellis (1808), 9 East, 
382 ; Donn v. Penny (1815), 1 Mcr. 20 ; Garratt v. 
Cockerell (1842), 1 Y. & C. Oh. Cas. 494. Refd. Campbell 
v. Hardin* (1831), 2 Rubs. & M. 390 ; Doe d. Cadogran v. 
Ewart (1838), 7 Ad. & El. 630. 

10891. .1 — A bequest that £4,000 & a 

further sum of £1,500 shall pertain to J. after the 
death of R. without lawful issue is too remote, Sc 
the whole shall vest in R. — Gi.over v. Strothoff 
(1786), 2 Bro. C. C. 33 ; 29 E. R. 18, L. C. 

Annotation : — Consd. Chandless v. Price (179G), 3 Ves. 99. 

10892. .] — Interest of residue of personal 

[estate] given by will to a woman for life then the 
residue to her nieces ; if they die without issue, 
over : the last limitation over is too remote, & 
on the death of the aunt the nieces take the whole. 
— Everest v . Gell (1791), 1 Ves. 286 ; 30 E. R. 
346, L. C. 

10893. .] — Testator gives all his real Sc 

personal estates 41 to A. Sc his male issue Sc for want 
of male issue after him to B. & his male issue.” 
These words give to A. the absolute interest in the 
personal estate. — Donn v. Penny (1815), 19 Ves. 
545 ; 1 Mer. 20 ; 34 E. R. 618. 

Annotations Consd. He Lowman, DevenMi v Pester , 
(1895] 2 Ch. 348. Refd. Garratt v. Cockerell (1842), 1 
Y. & C. Ch. Cas. 494. 

10894. .] — A residue of personal estate was 

directed by will to be divided equally amongst the 
testator’s sons, I., E., L., B., Sc G., share & share 
alike, as tenants in common. Sc to the issue of their 
several Sc respective bodies lawfully begotten ; 
but in case of the death of any or either of them 
without issue lawfully begotten living at the time 
of his or their respective deaths, then the part or 
share of him or them so dying to go to the survivors 
Sc survivor equally, share Sc share alike. Sc to the 
issue of their several Sc respective bodies lawfully 
begotten : — Held .* the bequests to the four sons 
passed absolute interests, but on the death of one 
of such sons without issue his share survived to 
his brothers. — Lyon v. Mitc hell (1816), 1 Madd. 


:67 ; 56 E. R. 172. m 4 ^ ___ , 

innotations: — Consd. He Wynch's Trusts, Ex p. Wynch 
(1854), 5 De G. M. & G. 188. Refd. Darley v. Martin 
(1853), 13 C. B. 683. 

10895. .] — J. H. by his will gave to C. H. his 

dopted daughter £20,000 3 per cent. Consols, & 
ds house Sc landed property at C. Sc M. The will 
hen proceeded in the following terms : But in 
ase of her death without lawful issue, I then will 
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Sect. 32 . — Gifts by implication: Sub-sect. 3, B* 
(6) i.; 

the money so left to her to be equally divided 
betwixt my nephews & nieces who may be living 
at the time ; & the land, etc., at C. to my nephew, 
the Rev. J. H. ; & that at M. to my nephew, 
Lieutenant J. H., etc. I request R. C. <fc D. S. to be 
her guardians, & allow whatever they please for 
her education annually, & after she has left school ; 
& if she marries, it must be with their consent, & 
the property to be solely settled upon herself & 
children, & in no way changed or alienated : — 
Held : under this limitation the £20,000 Consols 
vested absolutely in C. H. 

If the gift over is simply on “ failure of issue,” 
“ defect of issue,” “ dying without issue,” etc., 
whether the words apply to real or personal pro- 
perty, it is to be construed a general failure of 
issue : the gift over is void, & in personal estate 
the implied limitation given in tail gives an abso- 
lute interest (Lord Brougham, C.). — Candy 
v. Campbell (1834), 8 Bli. N. S. 469 ; 2 Cl. & Fin. 
421 ; 5 E. R. 1017, H. L. ; affg. S. C. sub nom. Camp- 
bell v . Harding (1831), 2 Russ. <fc M. 390, L. C. 

Annotations: — Consd. Garratt, r. Cockerell (1842), 1 Y. & 
C. Ch. Cas. 494 ; Pye v. Linwood (1842), 0 Jur. 818 ; 
Greenwood v. Verdon (1853), 1 K. & J. 74. Apld. Webster 
v. Parr (1858), 26 Beav. 236 ; Fisher v. Webster (1872), 
L. It. 14 Eq. 283. Refd. Harris v. Davis (1845), 9 Jur. 
269 ; Ex p. Davies (1851), 15 Jur. 1102 ; Pride v. Fooks 
(1858), 3 Do G. & J. 252. 

10896. ."[—Bequest of £2,000 to A., & in the 

event of her death without children, to her heirs, 
the nearest relations of her grandaunt A. : — Held : 
A. took an absolute interest-. — Yearwood v. 
Yearwood (1846), 9 Beav. 276 ; 10 Jur. 161 ; 50 
E. R. 349. 

10897. .1 — Testator gave a sum of money to 

each of his four sisters named in his will, providing, 
however, that “ should it so happen that the whole 
should die without heirs, the sum is ultimately to 
revert to the estate of the family ; but should all 
or any of them die, with heirs of their body, 
the sum of which they severally die possessed is to 
be continued to their heirs for ever, & not to revert 
to the estate ” : — Held : under this disposition 
the legatees were entitled to absolute interests. — 
Brooks v. Lake (1846), 7 L. T. O. S. 337 ; 10 
Jur. 486. 

10898. .] — Devise & bequest to one daughter, 

with a direction that her portion should devolve, 
in case of her dying, without children, to another 
daughter & her children : — Held : to give to the 
former an estate tail in the realty & an absolute 
interest in the personalty. — Bacon v. Cosby (1851 ), 

4 De G. & Sm. 261 ; 20 L. J. Ch. 213 ; 17 L. T. O. 8. 
239 ; 15 Jur. 695 ; 64 E. R. 824. 

Annotation : — Mentd. Codrington v. Lindsay (1873), 8 Ch. 
App. 578. 

10899. .] — Testatrix, seised in fee of certain 

copyhold hereditaments, by her will, dated May 22, 
1826, devised as follows : — “ I give and bequeath 
unto my granddaughter A., the house <fc land, 
with all the rights and appurtenances belonging 
thereto, situate at R. ” ; &, after a bequest to 
her of a sum of £200, due on a bond, she proceeded 
as follows : “ But, in the event of A. dying without 
any lawful issue, it is my will that the house & 
lands, <te the £200, do revert to the survivor or 
survivors of my other granddaughters, to be 
divided between them share & share alike ” : — 
Held : A. took an estate tail in the realty, & an 
absolute interest in the £200 .— Cole t\ Goble 
( 1853), 13 C. B. 446 ; 1 C. L. R. 228 ; 22 L. J. C. P. 
148 ; 21 L. T. O. S. 77 ; 17 Jur. 808 ; 1 W. R. 
309 ; 138 E. R. 1273. 

A : — Refd. Bamford v. Chadwick (1854), 23 L. J. 
C» P» 172. 


10900. — Devise to testator’s daughter " & 

her lawful heirs,” but in case she should not happen 
to leave any child, then to his nephew & his 
heirs : — Held : the daughter took a fee simple, 
with an executory devise over to the nephew. — 
Mathews v . Gardiner (1853), 17 Beav. 254 ; 21 
L. T. O. S. 236 ; 51 E. R. 1031. 

10901. .] — Bequest of testator’s residuary 

personalty equally between his four children, 
nominatim , to be equally divided between them, 
share & share alike ; &, in case of the death of 
either of them leaving issue, the issue of such child 
to take the parent’s share ; but, in the event of 
their dying without leaving issue, then the share 
or shares of the one so dying to form paid of the 
residue : — Held : testator’s children took for their 
respective lives only. — C ooper v. Cooper (1855), 
1K.&J, 658 ; 3 W. R. 470 ; 69 E. R. 624. 

Annotations .—Reid. Bowers v. Bowers (1870), 5 Ch. App. 

244 ; Re Brailsford, Holmes v. Crompton & Evans’ Union 

Bank, [19I6J 2 Ch. 536. 

10902. .] — Gift by will of all testator’s 

funded property & other personal & real estate 
to his daughter 8., she paying all his debts, “ & 
8. shall in no wav dispose of any of the funded 
property, but to hold same for her natural life ; 
& if she should die without issue, the landed 
property shall go to J. for life. I will <te direct 
that all the funded property shall go to W. & her 
heirs for ever ” : — Held : 8. took the funded 

property for life only, & on her death it belonged 
to W . — Be Banks’ Trust, Ex p. Hovtll (1855), 2 
K. & J. 387 ; 69 E. R. 832. 

10903. — — .1 — Testator directed that, as his 
sons attained twenty-five, his exors. should pay 
them a share of his estate & effects, it being his 
will that his sons & daughters should receive equal 
shares of his estate. As his daughters attained 
twenty-five, the exors. were to invest £1,000 each 
for them for life, & the difference between this & 
their share paid to them. In case any daughter 
“ should die without issue,” the £1,000 was to be 
divided “ amongst such of his children as might 
be then living, <k the issue of such as might be 
dead, share & share alike,” the issue to take the 
like share as the parent would, if living, have been 
entitled to : — Held : the gift over was on an in- 
definite failure of issue ; there was an absolute 
gift of the £1,000 in the first instance to the 
daughters, which had not effectually been cut 
down, & the daughters were absolutely entitled to 
the £1,000. — Webster v. Parr (1858), 26 Beav. 
236 ; 53 E. R. 888. 

Annotations : — Consd. Locke v . Lamb (1867), L. R. 4 Eq. 

372. Refd. Dowling v. Dowling (1865), 13 L. T. 553. 

10904. .1 — Testator gave the interest of all 

his money in the funds to his daughter C., & he 
desired his outstanding money to be nut into the 
funds. He then desired the interest of the moneys 
directed to be put into the funds to be paid to his 
daughter C., “as & for her own & issue’s proper 
moneys.” But in the event of her dying without 
issue, he desired the whole of his funded property 
to be divided between his brothers & sisters & 
their children. C. died without issue : — Held : 
she took the funds absolutely, & the gift over was 
inoperative. — Re Andrew’s Will (1869), 27 Beav. 
608 ; 1 L. T. 319 ; 6 Jur. N. S. 114 ; 54 E. R. 
241. 

10905. .1 — Testator, by will made in 1821, 

after a gift of leaseholds to his daughter E.. gave 
all the remainder of his property whatsoever to 
his wife D., the income to her for life, & at her 
death unto E., for her own benefit & her children, 
or one only child if Bhe should have any, all that 
was given to E. being for her own benefit, & not 
to be subject to the debts, control, or disposition 
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of any husband she might marry ; but if E. 
should die without issue, the leaseholds were to 
be enjoyed by D. for life, Sc at her death to his 
sister S. for her life, Sc at her death, together with 
all that was left to D. for her life, to be equally 
divided between all the grandchildren of S. E. 
died without having had a child : — Held : E. was 
entitled absolutely both to the leasehold specifically 
bequeathed to her Sc to the residue given subject 
to D.’s life interest. — Fisher v. Webster (1872), 

L. R. 14 Eq. 283 ; 42 L. J. Ch. 156 ; 20 W. R. 
765. 

Annotation : — Retd. Re Seyton, Seyton v. Satterthwaite 

(1887), 34 Cli. D. 511. 

10906. .] — Testator, in 1846, gave his resi- 
duary real Sc personal estate to J. 8. L. Sc the heirs 
male of his body lawfully begotten for ever ; but 
in case of his death without heirs male of his body 
lawfully begot, then the property to go to P. C. L. 
in the same manner ; Sc if P. C. L. should die with- 
out heirs male of his body lawfully begot, then the 
property to go to J. 8. A. in the same manner. By 
a codicil testator, after reciting that by his will he 
had directed that in the event of the death of 
J. 8. Ij. “ without leaving male issue him sur- 
viving,” the residue of testator’s real Sc personal 
estates should go to P. C. L., revoked that bequest, 
Sc in the event of the death of J. 8. L. ” without 
leaving male issue him surviving,” gave the resi- 
duary estate to the eldest daughter, if any, of 
J. 8. L. Held : Wills Act, 1837 (c. 26), s. 29, did 
not apply. Sc the gifts over to P. O. L. Sc J. 8. A. 
were void as to the personalty, as being on an 
indefinite failure of heirs male, Sc the codicil did 
not alter their effect, Sc under the will Sc codicil 
J. 8. L. took an absolute interest in the personalty, 
subject only to an executory gift over in favour of 
his eldest daughter if he died leaving no male 
issue surviving him. — Dawson v. Small (1874), 
9 Ch. App. 651, L. JJ. 

Annotation : — Held. Re Leach, Leach t\ Leach, [1912] 2 Ch. 

422. 

10907. ■ .] — Testator, by will of Apr. 1811, 

devised certain hereditaments to his granddaughter 
E. CL Sc her heirs. But if E. C. died without 
leaving lawful issue living at her death, testator 
devised the hereditaments unto Sc to the use of 
the nine children of J. A., to be equally divided 
among them share Sc share alike.” lie devised ail 
the residue of his estate to his son P. 0. — E. 0. 
died, leaving no issue living at her death. One of 
the nine children of J. A. survived E. CL : — Held : 
this executory devise affected the previous estate 
in fee given to E. C. to the extent of such life 
estates only, Sc subject to the life estates, the 
property remained in E. CL Sc her heirs. — Gatenby 
v. Morgan (1876), 1 Q. B. I). 685 ; 45 L. .T. Q. B. 
597 ; 35 L. T. 245. 

Annotation : — Apld. Re Jones, Last j. Dobson, [1915] 1 Ch. 

240. 

10908. .] — P. by his will devised real estate 

to his son Sc his heirs, Sc declared that in case his 
son should die without leaving lawful issue, then 
Sc in such case the estate should go to his son’s 
next heir-at-law, to whom he gave Sc devised same 
accordingly : — Held : the gift over on the death of 
the son without leaving lawful issue referred to 
his death at any time, but the gift over was repug- 
nant Sc void, Sc the devisee took an absolute estate 
in fee simple . — Re Parry Sc Dagos (1885), 31 
Oh. D. 180 ; 55 L. J. Ch. 237 ; 54 L. T. 229 : 34 
W. R. 353, C. A. 

Annotation : — Held. Evans v. Evans, [1892] 2 Ch. 173. 

10909. .1— Under Wills Act, 1837 (c. 26), s. 

29, a devise since that Act to A., his heirs Sc 
assigns, with a proviso that in case A. should 
“ die without leaving any male issue ” then over, 


is a devise in fee simple to A., subject to an exe- 
cutory devise over. — Re Edwards, Edwards v. 
Edwards, [1894] 3 Ch. 644 ; 64 L. J. Ch. 179 ; 

43 W. R. 109 ; 8 R. 618. 

10910. Express gift of life interest ] — 

Devise to A. for life, Sc if he have issue male, then 
to such issue male Sc his heirs, & if he die without 
issue male, to B. Sc his heirs. A. has but an estate 
for life, Sc both remainders are contingent. — 
Loddington v. Kime (1097), 1 Salk. 224 ; 3 Lev. 
431 ; 91 E. R. 198 ; sub nom . Luddington v. 
Kime, 1 Ld. Raym. 203 ; sub nom. Lodington 
v . Kime, 1 Eq. Cas. Abr. 183. 

Annotation s : — Oonsd. Shaw v. Weigh (1728), Fortes. Rep. 

58 ; Ginger d. White v. White (1742), Willee, 348 ; Doe d. 
Bean v. Halley (1798), 8 Term Rep. 5. Apld. Doe d. 
Gilman v. Elvey (1803), 4 East, 313. Retd. Bamfleld v. 
Popham (1702), 1 P. Wins. 54 ; Backhouse v. Wells (1713), 
Fortes. Rep. 133 ; Target v. Gaunt (1718), 1 P. Wins. 
432 ; Papillion v. Voice (1728), Kel. W. 27 ; Gower t>. 
Grosvenor (1740), Bam. Ch. 54 ; Walpole v. Conway 
(1740), Barn. Ch. 153 ; Baarshaw v. Spencer (1743), 2 
Atk. 570 ; Ives v. Legrflre (1743), 3 Term Rep. 488, n. : 
Goodtitle] d. Cross v. Wodhull (1745), Willes, 592 ; Exel 
v. Wallace (1751), 2 Ves. Sen. 318 ; Southby v. Stone* 
house (1755), 2 Ves. Son. 610 ; Salkold v. Vernon, Salkeld 
v. Salkeld (1758), 1 Eden, 64 ; Kin# v. Burchell (1759), 1 
Eden, 424 ; Doc d. Brown v. Holme (1771), 2 Wm. Bl. 
777 ; Doe d. Comberbach v. Porryn (1789), 3 Term Rep. 
484 ; Denn d. Webb v. Puckey (1793), 5 Term Rep. 299 ; 
Doe d. Davy v. Bumsall (1794), 6 Term Rep. 30; Smith 
Camelford, Camolford v. Smith (1795), 2 Ves. 698 ; 
Bayloy v. Morris (1799), 4 Ves. 788 ; Thollusson v. Wood- 
ford, Woodford v. Thollusson (1805), 11 Ves. 112 ; Crump 
d. Woolley v. Norwood (1817), 7 Taunt. 362 ; Doe d. 
Herbert v. Selby (1824), 2 B. & C. 926 : Doo d. Winter v. 
Pcrratt (1833), 10 Bins. 198 ; Doe. d. Bills v. Hopkinson 
(1843), 5 Q. B. 223 ; Stursre v. Rtiinre (1849), 12 Beav. 
229 ; Rider v. Wood (1855), 1 K. & J. 644. Mentd. 
Rowlitt t7. Orlebar (1815), 1 Marsh. 452. 

10911. — .] — Testator gives the accumula- 

tion of rents till A. should attain twenty-one, to be 
laid out, Sc to permit A. to receive the interest 
during life, after his death he gives the moneys 
to the issue male of A. Sc in default to pltfs. A. 
died without issue, the issue would have taken as 
purchasers, Sc therefore the limitation to pltfs. 
takes place. — K night v. Ellis (1789), 2 Bro. 
C. C. 570 ; 29 E. R. 312, L. CL 

Annotations: — Consd. Sfconor t\ Curwen (1832), 5 Sim. 
264 ; Stokes v. Heron (1845), 12 Cl. & Fin. 161 ; Goldney 
v. Crabb (1854), 19 Beav. 338. Apld. Ex p. Wvnch (1854), 

5 De G. M. & 6. 188. Confld. Surrid^e v. Clarkson (1866), 
14 W. R. 979 ; Herrick v. Franklin (1868), L. R. 6 Eq. 
593. Reid. Lyon t7. Mitchell (1816), 1 Madd. 467 ; Darley 
17 . Martin (1853), 13 C. B. 683 ; Audsley v. Horn (1858), 
26 Beav. 195 ; Low v. Thorp (1858), 27 L. J. Ch. 649 ; 
Rjc Andrew's Will (1859), 27 Beav. 608 ; Jackson v. 
Calvert (1860), 1 John. & H. 235 ; Re Pollard’s Trusts 
(1863), 8 L. T. 710. 

10912. .] — Trust by will as to the resi- 

due of real Sc personal estate for a nephew Sc his 
heirs to pay him the interest for life, with power to 
the trustees, in case they should see it would be 
for his benefit to advance him, when . it may be 
in their power, any part of the principal for his 
advancement in life, that they will not withhold 
such assistance as they may deem necessary : but, 
in case no part should be advanced, the residue to 
be divided among the nephew’s issue ; with the 
limitation over, if he should leave no issue. The 
nephew is entitled, not to the absolute property, 
but for life only ; Sc, no advancement having been 
made, an inquiry was directed, whether his 
circumstances required advancement. — R obinson 
v. Cleator (1808), 15 Ves. 526 ; 33 E. R. 854. 
Annotation : — €onsd. Cowper v. Mantell (1856), 22 Beav. 
231. 

10913. .] — Testator gave one-third of 

his residue to his niece, which he desired might be 
settled by his exors. on her for her separate use for 
her life, but to devolve to her issue at her death, Sc 
failing issue, then to revert to his nephew. The 
ct. directed the third to be settled in trust for the 
niece for her separate use for life, Sc after her death, 
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Sect, 82 . — Gifts by implication : Sub-sect. 8, B. (6) 

t. it.] 

in trust for her issue then living, So if there should 
be no such issue, then in trust for the nephew. — 
Stonor v . Cur wen (1832), 5 Sim. 264 ; 58 E. R. 
336. 

Annotation : — Reid. Lyddon v. Ellison (1854), 19 Beav. 

565. 

10914. -.]■ — Testator gave the sum of 

£500 to S. to receive the interest during life, So then 
to her issue ; but in case of her death without issue, 
the £500 stock to be divided between her father’s 
children by his second wife ; So in default of any 
children by his second wife being living at testa- 
tor’s death, over : — Held : S. took an absolute 
interest in the sum of £500 stock. — A.-G. v. Bright 
(1836), 2 Keen, 57 ; 5 L. J. Ch. 325 ; 48 E. R. 550. 

Annotations : — Consd. Ex p. Wynch (1854). 5 De G. M. & G. 

188. Refd. Darley v. Martin (1853), 13 C. B. 683 ; Re 

Andrew’s Will (1859), 27 Beav. 608. 

10915. .] — Testator gave all his real & 

personal property to his daughter for her separate 
use for life : “at her decease, she shall be at 
liberty to will same to her issue ; but in case of her 
dying without issue, I wish the property to go to 
my brother So sister, for their lives. In the event 
of my brother’s death prior to the death of my 
daughter, then to the children of my brother ” : — 
Held : the daughter took an estate tail in the realty 
So an absolute interest in the personalty. — Sim- 
mons v. Simmons (1836), 8 Sim. 22 ; 5 L. J. Ch. 
198 ; 59 E. R. 9. 

10916. — .] — Testator gave to his brother 

£300 per annum during his life, So to each of two 
nephewB £150 during their lives ; but if either of 
the nephews died, the other to inherit the whole 
£300 ; & if the brother died without issue, the two 
nephews to inherit from the brother ; So he then 
stated, that the reason why he left only the interest 
to his brother So two nephews was, that if they died 
without issue, the money might go to his three 
cousins, he desired his legatees to be paid within 
twelve months, So proceeded, “it is to be under- 
stood I leave it to them So their heirs ” ; the 
brother So nephews died without issue : — Held : 
under the will, the brother took an annuity for 
life only. — Ferard v. Griffin (1838), 2 Keen, 615 ; 
48 E. R. 765 ; sub nom . Ferrard v . Griffin, 7 
L. J. Ch. 195. 

Annotation : — Refd. Garratt v. Cockerell (1842), 1 Y. & C. 

Ch. Cas. 494. 

10917. .] — Devise of leaseholds on 

trust for A. for life, & afterwards to his issue male 
severally So respectively, according to their 
seniorities, So in default to his heirs, according to 
their seniorities, & in default over : — Held : A. 
took an absolute interest. — Jordan v . Lowe (1843), 
6 Beav. 350 ; 49 E. R. 861. 

Annotations : — -Consd. Darley r. Martin (1853), 13 C. B. 683 • 

Expld. Re Wynch *s Trusta, Ex p. Wynch (1854), 5 De 

G.M. &G. 188. 

10918. .] — Bequest of leaseholds in 

trust for F. for life, So after his decease for the 
issue of the body of F., if any such there should 
then be. If F. died before twenty-one, or after- 
wards without issue, gift over : — Held to confer 
a life interest on F., with a gift over to his issue, 
meaning descendants who should be living at his 
death, as joint tenants. — Hill v. N alder (1852), 
17 Jur. 224. 

10919. .] — Testator gave an annuity of 

£600 “ to A. for her life So the issue from her body 
lawfully begotten ; on failure of which to revert 
to my heirs ; So I request B. So C. to act as my 
trustees for A., so that the annuity may be secured 
for her separate use ” :-~-Held : A. was entitled for 
life only to the annuity, with remainder to her 


issue . — Be Wynch ’8 Trusts, Ex p. Wynch (1854), 
5 De G. M. So G. 188 ; 2 Eq. Rep. 1026 ; 23 L. J. 
Ch. 930 ; 23 L. T. O. S. 259 ; 18 Jur. 669 ; 2 
W. R. 570 ; 43 E. R. 842, L. C. So L. JJ. 

Annotations : — Apld. Goldney v. Crabb (1854), 19 Beav. 

338 ; Re Banks Trusts, Exp. Hovill (1855), 2 K. & J. 

387. Distd. Re Andrew’s Will (1859), 27 Beav. 608. 

Oonfd. Williams v . Lewis (1859), 6 H. L. Cas. 1013. Apld. 

Jackson e. Calvert (1860), 1 John. So H. 235 ; Surridge v. 

Clarkson (1860), 14 W. R. 979. Consd. Re Barker’s 

Trusts (1883), 52 L. J. Ch. 565. Held. Law v . Thorp 

(1858), 27 L. J. Ch. 649 ; Re Jeaffreson's Trusts (1866), 

L. R. 2 Eq. 276 ; Herrick e. Franklin (1868), L. R. 6 Eq. 

593. * 

10920. . .] — Bequest of leaseholds to A. 

for life, after her decease, to the issue of her body ; 
So in case of her dying leaving no issue, then over : 
— Held : A. took an estate for life only. — Goldney 
v. Crabb (1854), 19 Beav. 338 ; 2 W. R. 679 ; 52 
E. R. 380. 

10921. .] — Testator gave the interest 

of £3,000 stock to his wife for life, So after her 
decease, the interest of £1,000, part of the £3,000, 
to his daughter E. for life. So then to her issue ; So 
as to another £1,000, to his daughter M., So all her 
issue at twenty-one, with trusts for maintenance ; 
“ & if she should not leave issue at her decease, or 
they should not attain twenty-one, to the issue of 
liis daughters E. So S. equally, in the same terms as 
the former gift ; & as to the remaining £1,000, to 
liis daughter S. , & her issue after her decease. ’ ’ He 
then directed a valuation of his farm stock, So gave 
the amount thereof So all his personalty So estate 
whatsoever, to his sons J. So T. equally, So appointed 
his sons R., J., So T. residuary legatees, subject to 
payment of £10 a year to liis wife out of the 
valuation. By a codicil testator gave to his 
daughter M. £1,000 Consols for life & after her 
decease to her issue ; So in default of issue, to her 
two surviving sisters’ issue at twenty-one. M. 
survived her two sisters, So was not married, So 
testator left grandchildren So great grandchildren : 
— Held : M. took for life only, the three sons of 
testator, R., J., So T., all took the residue, So their 
issue, at M.’s death, took as purchasers as joint 
tenants ; that is, such issue as were either alive 
at testator’s death, or came into esse before the 
death of M.— Surridge v . Clarkson (1866), 14 
W. R. 979. 

10922. — .] — Testator by his will, dated 

in 1885, appointed exors., So continued as follows : 
“ I give to my two sons ... all my real So personal 
property . . . for their natural life, subject to the 
condition of paying ’’ the legacies therein men- 
tioned . “If my sons marry So have issue, I give to 
each of their heirs their father’s share, So to their 
heirs for ever ; if there is no male issue with either 
of my two sons, So there is female issue, then the 
father’s share shall be divided between them share 
So share alike as tenants in common. So to their 
heirs for ever. Should either of my sons die 
without issue, then such son’s share shall go to my 
other son So to his heirs for ever. Should both of 
my sons die without issue, then at the death of the 
last of them, I give all my real property to the 
whole of my grandchildren share So snare alike as 
tenants in common, So to their heirs for ever.” He 
then directed that his two sons should pay out of his 
real property any payment due and owing thereon : 
— Held : the two sons took the real estate in tail 
male So the personalty absolutely, subject to the 
conditions mentioned in the will . — Be Score, 
Tolman v . Score (1887), 67 L. T. 40. 

10928. .] — Scal6 v. Rawlins, No. 

10943, post. 

10924. Remainder to first So other sons 

in tall.] — Limitation of a trust of a term to a man 
for life, remainder to his first, etc., son in tall, So 
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^ want of issue male, then to all liis daughters, 
there never having been a son ; adjudged the trust 
to the daughter good. — Higgins v. Dowler 
(1708), 1 P. Wms. 98 ; cited in 2 P. Wms. at p. 
694 ; 24 E. R. 311 ; sub nom . Higgins v . Derby. 
1 Salk. 160, L. O. 

_ Apld. Stanley v. Leigh (1732). 2 P. Wms. 

Dbtd. Clare v. Clare (1734), Cas. temp. Talb. 21. 

. Hodsell v. Bussell (1739), 9 Mod. Rep. 236. Refd. 
T _ li •• Litton, Litton v . Ammurst (1729), 1 Bam. 
K. B. 217 ; Hopkins v. Hopkins (1738), 1 Atk. 581 , 
Gower v. Grosvenor (1740), 9 Mod. Rep. 250 ; Sheffield 
Orrery (1745), 3 Atk. 282 ; Wyth v. Blackman (1749), 
Belts Sup. 110; Southby v. Stonehouse (1755), 2 Ves. 
Sen. 610 ; Knight v . Ellis (1789), 2 Bro. C. C. 570. 

10925. — .] — One possessed of a 

term devises it to A. for life, remainder to his first, 
etc., son in tail successively, remainder to his 
daughter, & if A. shall have neither son nor 
daughter, then to J. A. dies having never had a 
son or daughter ; the devise over to J. is good. — 
Stanley v . Leigh (1732), 2 P. Wms. 086 ; 24 E. R. 
917. 


Annotations Dbtd. Clare v. Clare (1734), Cas. temp . Talb. 
31. Distd. Hodsell v. Bussell (1739), 9 Mod. Rep. 236. 
Consd. Gower v. Grosvenor (1740), Bam. Ch. 54. Distd. 
Beauolerk v. Dormer (1742), 2 Atk. 308. Gonsd. Sheffield 
v. Orrery (1745), 3 Atk. 282. Distd. Theebridge v . Kil- 
burne (1751), 2 Ves. Sen. 233. Consd. Knight v. Ellis 
(1789), 2 Bro. C. C. 570. Reid. Sabbarton v. Sabbarton 
(1738), Lee temp. Hard. 413 ; Newcastle v. Lincoln (1797), 

3 Ves. 387 ; Lincoln v. Newcastle (1800), 12 Ves. 218 ; 
Lyon v. Mitchell (1816), 1 Madd. 467 ; Key v. Key (1853), 

4 De G. M. & G. 73 ; Scarsdale v. Curzon (1860), 1 John. 
Sc H. 40. 


10926. .] — Testator bequeaths a 

term for years, in trust for C. for her life ; & if she 
marry B. then after her death, in trust for B. for 
life & after his death, for the first & other sons of 
B. & C. & their heirs male respectively according 
to priority of birth ; & for default of such issue 
male, then in trust for the daughter & daughters 
of B. & C. & in case there shall be no issue of the 
marriage then in trust for the issue of the survivor 
of them B. & C. But if neither of them shall leave 
any issue, then in trust for S. for life, & after her 
decease, in trust for all such child & children as 
testator’s brother J. shall leave living, that shall 
attain the age of twenty-one. After testator’s 
doath B. & C. intermarry & die without leaving 
issue. S. also died without issue, & J. died in the 
lifetime of C. leaving two sons then twenty-one 
years of age & upwards ; the devise to them held 
to be a good one under the circumstances that had 
happened. — Sabbarton v . Sabbarton (1738), 
Anar. 333 ; Cas. temp. Talbot 65, 245 ; Lee temp . 
Hard. 413 ; 95 E, R. 205. 


Annotations : — Distd. Hodsell v. Bussell (1739), 9 Mod. Rep. 
236. Consd. Gower v. Grosvenor (1740), 9 Mod. Rep. 
250 ; Sheffield v. Orrery (1745), 3 Atk. 282 ; Phipps v. 
Mulgrave (1798), 3 Ves. 613; Wilkinson v. South (1798), 
7 Term Rep. 5 55. Refd. Hodgeson v. Bussey (1740), 2 
Atk. 89 ; Road v. Snell (1743), 2 Atk. 642 ; Exol v. 
Wallaco (1751), 2 Ves. Sen. 117 ; Doo v . Brabant (1792), 
4 Term Rep. 706 ; Ex p. Sterne (1801), 6 Ves. 156 ; 
Lyon v. Mitchell (1816), 1 Madd. 467 ; Scarsdale v. Curzon 
(1860), 1 John. & H. 40. Mentd. Habergham v. Vincent 
^1792), 1 Ves. 410 ; Cadell v. Palmer (1833), 10 Bing. 


10927. .] — Where testator devises 

a leasehold for years to one for life, who has no 
children, with remainder to his first & other eons 
in tail male ; remainder to another for life, & to his 
first & other sons in tail male, with several re- 
mainders over ; if the second tenant for life has a 
son bom, before the first tenant for life has a son, 
the remainder in tail limited to that son will vest ; 
& all the subsequent remainders which were good 
as possibilities, while the contingency of a nearer 
heir’s coming in esse were in suspense, ai*e ipso facto 


from that moment determined. Though such 
tenant in tail should die an infant the next day 
after his birth, yet the ownership of the term must 
vest, & his administrator must take it, subject only 
to be defeated by the birth of a son of the first 
tenant for life, which will still be prior to such 
intestate infant in the order of limitation. — P el- 
ham (Lady) v. Gregory (1760), 3 Bro. Pari. Cas. 
204 ; 1 E. R. 1271, H. L. 

Annotations : — Consd. Foley t?. Burnell (1783), 1 Bro. C. C. 

274. Refd. Le Rousseau v. Rede (1761), 2 Eden, 1 ; 

Thompson v. Lawley (1800), 2 Bos. Sc P. 303 ; Watkins 

v. Lea (1802), 6 Ves. 033. Mentd. Williams v. Bolton 

(1784), 1 Cox, Eq. Cas. 72. 

10928. .1 — £10,000 provided by 

settlement for one daughter or younger son : 
£15,000 if more ; there being but one daughter, 
the father by will under a power reserved to him 
appoints the time of payment & the application 
of the interest of the £15,000 provided for her by 
settlement, & gives her the farther sum of £5,000, 
she was held entitled to £20,000. Charge upon 
land payable at a future day not vested till the time 
of payment. Bequest of personal estate after a 
contingent limitation in tail, which did not 
take effect, established. — P hipps v . Mulgravb 
(Lord) (1798), 3 Ves. 013 ; 30 E. R. 1182, L. 0. 

Annotations : — Refd. Lyon v. Mitchell (1816), 1 Madd. 467 ; 

Re Lowman, Devenlsh v. Plester (1895), 12 R. 362. 

10929. .] — Testator gave his real 

estate in trust for his son for life, & after making 
several other limitations over, the remainder was 
limited in trust for his own right heirs for ever. 
“ & as to all his leasehold, chattelhold, & personal 
estate, he bequeathed the same to his trustees, in 
trust for such person & persons, in the same order 
& succession, & for such & the same estates, rights, 
& interests, & subject to the same powers, provi- 
soes, & declarations before limited or declared, 
concerning his freehold & copyhold estates, so far 
as the nature of the leasehold & other personal 
estate & effects, & the rule of law & equity would 
admit of ” : — Held : the ultimate trust in the 
leasehold & personal estate vested on the decease 
of testator in his son, who was his heir-at-law. — 
Boydell v . Golightly (1844), 14 8im. 327 ; 9 
Jur. 2 ; 60 E. R. 384 ; sub nom. Boidell v. 
Golightly, 14 L. J. Ch. 109. 

Annotation : — Consd. De Beauvoir v. De Beauvoir (1852), 

3 H. L. Cas. 524. 

ii. Interest of Issue . 

10930. Whether children take absolute interest.] — 

Devise of a trust of a term for years to one for 
life, & afterwards to his issue, remainder over : 
decreed, that this remainder is void ; & that upon 
the death of the tenant for life, the whole term 
vests in the issue ; & that if such issue die without 
issue & intestate the residue of the term vests in 
his administrator. — Warman v. Seaman (1677), 
Cas. temp . Finch, 279 ; 2 Cas. in Ch. 209 ; Poll. 
112 ; Freein. Ch. 300 ; 23 E. R. 153 ; sub nom . 
Seaman v . Warman, Freem. K. B. 306 ; 3 Keb. 
644. 

Annotations: — Reid. Ward v. Bradley (1687), 2 Vera. 23 ; 

Lyon v. Mitchell (1816), 1 Madd. 467 ; Re Wynch’s Trusts, 

Ex p. Wyuch (1854), 5 De G. M. & G. 188. Mentd. 

Roddy t?. Fitzgerald (1858), 6 H. L. Cas. 823. 

10931. .] — One possessed of a term devises 

it to A. & B. if either of them die & leave no 
issue of their respective bodies, then to C. This 
held a good limitation to 0. if A. or B. left no 
issue at their death. 

The reason why a devise of a freehold to one for 
life, & if he die without issue, then to another. 


PART XVI. SECT. 32, SUB-SECT. 3. — B. (b) ii. 

109301. Whether children take absolute interest.] — M‘Lea.n v. Simpson, 19 L. R. Ir. 628.- -1R, 

10980 ii. .] — Beasley v. Houbiqan, Hayos & Jo. 497. — IR. 

J.- VOL. XHV. 
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Wills. 


Sect. 32,- — Oifts by implication: Sub-sect . 8, B. (6) 

Ms* /«\ 1 


W* f 


(«)J 


in determined to be an estate-tall, is in favour of 
the issue, that suoh may have it, A the intent take 
place j but there is the plainest difference betwixt 
a devise of a freehold, & a devise of a term for 
years, for in the devise of the latter to one, A if he 
die without issue, then to another, the words, if 
he die without issue, cannot be supposed to have 
been inserted in favour of such issue, since they 
cannot by any construction have it (Lord Parker, 
0.).— Forth v. Chapman (1720), 1 P. Wms. 603 ; 
24 E. R. 559, L. C. 

Anrwiatixms .—Apld. Atkinson v. Hutchinson (1734), 3 


P. 

Cas. 

Atk. 22$. 


Wm». 268 Distfl. Sabbarton v. Sabbartou (1734). 
* ^S^te 66 - BufCar v. Bradford (1741), 2 


308. Consd 


Kxpidf 

i. Rea< 


Beauclerk v. Dormer (1742), 2 Aik. 

= -- , -lead t’. Snell (1743), 2 Atk. 642. Apld. 

Lampley v. Blower (1746), 3 Atk. 396. Consd. Stafford v. 
Buckley (1760), 2 Vos. Sen. 170. Apld. Sheppard v. 
hessihgham (1751), Amb. 122, Consd. Vaughan u. Farrer 
(1751), 2 Von Sen. 182 ; Southby v. Stonehouse (1755), 
Ves. Sen. 610. Apld. Taylor v. Clarke (1763), 2 Eden, 
202. Bistd. Tothill v. Pitt (1766), 1 Madd. 488. Apld. 

d. Poake v. Pegden (1788), 2 Torm Rep. 720. 
Distd. Everest v, Getl (1791), 1 Ves. §86. Apld. Daintrv 
v. Daintry (1795), 6 Term Rep. 307. CongJ. Hoe d. 
Sheers v. Jeffery (1798), 7 Term Rep. 589 ; Crooko v. De 
Vandes (1803), 9 Ves. 197. . Distd. Klnch v. Ward (1825), 

4 L. J. O. 8. Ch. 28. Consd. Campbell v. Harding (1831), 
2 Russ. 6c M. 390. ApldV Radford v. Radford(1836), 1 
Keen. 486. Consd. Doe d. Cadogan v. Ewart (1838), 7 
Ad. & El. 636 : Edwards v. Tuck (1853), 1 Eq. Rep. 
474, n. Apld. fie Wyncli'e Trusts, Ex p. Wynch (1854), 

5 De G. M. Si G. 188 ; Jackson v. Calvert (1860), 1 John. 

6 H. 235. Consd. Seccombe v. Edwards (1860), 28 Beav. 
440 ; Re Gregsou’s Trusts (1864), 2 Hem. 6c M. 604* ; 
Knapping V. Tomlinson (1864), 10 Jur. N. S. 626. Apld. 
lie BallTSlatfcery v. Ball (1888), 40 Ch. D. 11 ; Re Brooke, 
Brooke v. Brooke, U894] 1 Ch. 48. Held. Harris e. 
Lincoln (Bp.) (1723), 2 P. Wins. 135 : Gower v. Grosvenor 
(1740), Barn. Ch. 54 ; Sheffield r. Orrery (1745). 3 Atk. 
282 ; Kxel v. Wallace (1751), 2 Ves. Sen. 117 ; Williams 
v. Jckyl, Elliott v. Jekyl (1755), 2 Ves. Sen. 681 ; Hope 
d. Brown v. Taylor (1757), 1 Burr. 268 : Gray r. Sbawne 
(1758), 1 Eden, 153 ; Keiley v. Fowler (17G8), Wilm. 298 ; 
Doe i). Fonnereau (1780), 2 Doug. K. B. 487 ; Porter v. 
Bradley (1789), 3 Term Rep. 143 ; Doe d. Everett r. 
Cooke (1806), 3 Smith, K. B. 236 ; Elton v. Eason (1812), 
19 Ves. 73 ; Doe d. Chattaway r. Smith (1816), 5 M. A S. 
126 ; Mortimer c. West (1828), 2 Sim. 274 ; Doe d. 
Simpson t>, Simpson (1838), 4 Bing. N. C. 333 ; Garratt 
v. Cockerell (1842), 1 Y. & C. Ch. Cas. 494 : Harris v. 
Davis (1844), 1 Coll. 416 ; Buckle v. Fawcett (1845), 4 
Hare, 536 ; Ex p. Davies (1851), 2 Sim. N. S. 114 ; Gee 
v. Manchester Oorpn. (1852), 17 Q. B. 737 ; Walker t>. 
Mower (1852), 16 Beav. 365 ; Bamford v. Lord (1854), 14 
C. B. 708 ; Wainman o. Field (1854), Kay, 507 ; Gummoe 
v. Howes (1857), 23 Beav. 184 ; Groenway v. Greeuway 
(I860), 2 De G. F. & J. 128 ; Hardcastle v. Dennison 
(1861), 10 C. B. N. S. 606 ; Holgate v. Jennings (1864), 
34 Beav. 79 ; Re Jeaffrcson’s Trusts (1866), L. R. 2 Eq. 
276 ; Herrick v. Franklin (1868), L. R. 6 Eq. 593 ; Pres- 

J’* barker (1874), 9 Ch. App. 174 ; Olivant v. Wright 
(1878), 9 Ch. D. 646 ; Studd i\ Cook (1883), 8 App. Cas. 
577 ; Re Bence, Smith v. Bence, (1891) 3 Ch. 242 ; Re 
Lowman, Dovenish v. Pester, [1895] 2 Ch. 348. Mentd. 
Bellasis t\ Uthwatt,(l737), West temp. Hard. 273 ; Booth 
v. Booth (1799), 4 Vos. 399 ; Hogger v. Payne (1857), 29 
L. T. O. S. 47 j Goe «. Liddell (No. 4) (I860), 36 Beav. 
658 ; lie Taylor, Taylor v. Tweedie, [1923) 1 Ch. 99, 

10932. *]—Ex p. Rogers (1816), 2 Madd. 

449 ; 66 E. R. 400. 

Annotations : — Dbtd. Cooper v. Pitcher (1846), 16 L. J. Ch. 
24: Lee v. Busk (1852), 2 De G. M. A G. 810. H.F. 
Neighbour v. Thurlow (1860), 28 Beav. 33; Dowling v. 
Dowling (1866), 1 Ch. App. 612. Held. Ranelagh v. 
Ranelagh (1849), 12 Beav. 200 ; Webster v. Parr 7x858), 
26 Beav. 236 ; Re Hayton’s Trusts (1864), 10 L. T. 336. 

10933. .1 — Bequest of a fund in trust for A. 

for life, & after her death to pay the capital 
“ among all the issue of A. in case she shall marry 
& have children, in equal shares ; A, in case she 
shall have no issue living at her death,” then over : 
— Held : to be a gift to such of the children of 
A. as should survive her, A the issue of such of her 
children as should die before her.— C ourthorfe 
v. Wood (1838), 2 Jur. 126. 

10934. ---.] — Bequest of an annuity to A. & B., 

& to the survivor for life ; & if A. should have 
any “ children,” then to be equally divided 


between them 5 but if A. should die “ without 

lawful issue,” then to A. A his hells for ever » — 

Held : the children of A. took absolute interests 

in a perpetual annuity.— Robinson v . Bunt 

(1841), 4 Beav. 450 ; 49 E. R. 413. 

Annotation : — Consd. Yates v. Moddon (1851), 3 Mao. & G. 
532. 

10935. — - — .] — Testator bequeathed a sum of 
money to his wife's nephew for life, A if he should 
die in testator’s lifetime, without issue, then he 
gave the same to other parties. The nephew died 
in the life of testator, leaving issue : — Held t such 
issue was not ‘ entitled, by implication, to the 
legacy. — Cooper v. Pitcher (1846), 16 L. J. Ch. 
24, L. C. 

Annotations .‘—Apld. Re Hayton*B Trusts (1864), 4 New Rep. 
55. Mentd. Pringle v. Gloag (1879), 27 W. R. 674; 
SLaniar v. Evans, Evans r. Btanlar (1880), 66 L. J. Ch. 
581. 

10936. .] — Pecuniary legacies were severally 

given to A., B., 0., & I). ” during their natural 
lives ” ; <fc in case of the demise of any of them 
“ without legitimate issue,” his proportion was to 
be divided amongst the survivors. A. died, 
leaving children : — Held : they did not take by 
implication, but on A.’s death, his legacy fell into 
the residue. — Ranelagh v. Ranelagh (1849), 12 
Beav. 200 j 19 L. J. Ch. 39 ; 14 L. T. O. 8. 434 ; 
50 E. R. 1036. 

Annotation .— Retd. Dowling v. Dowling (1865), L. R. 1 Eq. 
442. 

10937. — — .] — Bequest of residue of personal 
estate to trustees, upon trust for A., but, if he 
should die In testatrix’s lifetime ” without leaving 
any child or children him surviving.” then in 
trust for B. absolutely : — Held : not to create a 
trust by implication for the children of A. on his 
death in testatrix’s lifetime. — Lee v. Busk (1852), 

2 De G. M. A G. 810 ; 22 L. J. Ch. 97 ; 20 L. T. 
O. S. 173 ; 16 Jur. 1057 ; 42 K. It. 1089 r L. JJ. ; 
affg. S. C. sub nom. Addison v. Busk (1851), 14 
Beav. 459. 

10938. — — Bequest to A. for life, A after 
his decease to his eldest son ; but in case A. should 
“die under age A without issue,” over: — Held : 
A.’s son, in his father’s lifetime, took a vested 
interest, not subject to be divested. — Malcolm v. 
Malcolm (1856), 21 Beav. 225 ; 52 E. R. 845. 

10939. .] -Bequest to A. for life, A in 

case he should die without child or children, then 
to B. : — Held : the children took nothing by 
implication. — 8parks v. Restal (1857), 24 Beav. 
218 ; 53 E. R. 341. 

Annotation Mentd. Re Coley, Gibson c. Gibsou, [1901] 1 
Cb. 40. 

10940. — — Testator devised real A personal 
estate to A. for life, with a direction to the exors., 
after A.’s death, to divide it amongst all her 
children “ A their lawful issue, share A share alike.” 
There was a gift over of the leaseholds to other 
persons on a total failure of issue of the children : 
— Held : the children took estates tail in the realty 
A absolute interest in the personalty, A cross- 
remainders were not to be implied in regard to the 
leaseholds. — Beaver v. Nowell (1858), 26 Beav. 
561 ; 53 E. R. 747. 

10941. — — .]— -A bequest to A. for life, with a 
over, if he die without leaving issue, gives no 
interest by implication to the issue. 

Testator gave his residue to his three children 
” for their natural lives, viz., they to have the 
interest during their natural lives, A if any die 
without leaving issue, in that case to return again 
for the benefit of his grandchildren ” : — Held : 
the three children took during their joint lives A 
the life of the survivors A survivor ; A their 
children took no interest by implication, so that 
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if the. three children all died leaving issue, there 
would be an intestacy after the death of the sur- 
vivor. — N eighbour v, Thurlow (I860), 28 Beav. 
38 j 64 E. R. 278. 

Annotation : — Held. Dowling v. Dowling (1865), L. R. 1 Eq. 

442. 

10942. .] — Testator directed his residuary 

personal estate to be invested, “ & the interest 
to be divided half-yearly between his four sons, 
& at the decease of either without lawful issue 
such share to revert to the remainder then living, 
or their child or children : — Held : each of the 
four sons took an absolute interest in his share, 
subject to be divested in case of his dying without 
leaving issue, & there was no gift by implication 
to the children of any who might die leaving 
issue. — Do wring v . Dowling (1866), 1 Ch. App. 
612 ; 16 L. T. 162 ; 12 Jur. N. S. 720 ; 14 W. R. 
1003, L. JJ. 

Annotation Rdd. Re Sinaling, Johnson v. Bmallng (1877), 

37 L. T. 392. 

10943. .] — Testator gave three freehold 

houses to his nephews S. & W. upon trust to pay 
the rents & interests to his niece during her life 
for her separate use & after her decease, “ she 
leaving no child or children,’ * he gave one of the 
houses to S. & the two others to W. After making 
other bequests testator gave the residue of his 
real & personal estate to S. A W. equally. The 
niece died leaving children : — Held : the niece 
took a life interest only, & on her death the houses 
passed under the ultimate residuary gift to S. 
& W. equally, there being no implied gift to her 
children. — S cal6 v. Rawlins, [1892] A. C. 342 ; 
61 L. J. Ch. 421 ; 66 L. T. 642 ; 8 T. L. R. 668, 
H. Ii. ; affg. S. C. (mb rwm. lie Rawlins’ Trusts 
( 1800), 46 Ch. D. 299, C. A. 


(c) Gif t Over on Failure to Attain Specified Age. 

10944. Whether absolute gift implied.] — Brian 
& Cawsen’s Case (1685), 2 Eeon. 68 ; 74 E. R. 
364. 

10945. .] — Tomkins v. Tomkins (1743), 

cited in 1 Burr, at p. 234 ; 2 Hov. Supp, 466 ; 97 
E. R. 290, JL. C. 


Annotations : — Gonad. Goodtitlo d. Hayward t?. Whitby, 
(1757), 1 Burr. 228. Apia. Doe d. Wright v. Caudal] 
(1808), 9 East, 400. Consd. Stanley v. Stanley (1809), 
16 V os. 491 ; Phipps t>. Ackers (1842), 9 Cl. & B'in. 583. 
Reid. Croptou v. Davies (1869), L. R. 4 C. P. 159. Mentd. 
Sleeeh v. Thoringrton (1754), 2 Ves. Sen. 560 ; Garvey v. 
Hibbert- (1812), 19 Ves. 125 ; Harrison v. Harrison (1829), 
1 Russ, dfc M. 71 ; Re Hull’s Estate <1855), 21 Beav. 314. 


10946. .J — Devise to exors of 3 per cents. 

to the use of E. & her daughter A. & the longer 
liver ; & then to the issue of A. if she shall have 
such ; if not, in trust for R. till he shall come of 
age. R. died leaving A. The fund is given to K. 
the trust is only the mode. — Atkinson v. Paice 
(1781), 1 Bro. C. C. 91 ; 28 E. R. 1006, L. C. 

Annotations : — Retd. Booth v. Booth (1799), 4 Ves. 390 ; 
Re Hodley’s Trusts (1877), 25 W. R. 529. 

10947. — — .] — Wainewrigiit v. Wainewright 
(1797), 8 Ves. 658 ; 80 E. R. 1154. 


Annotation .*> — OOAftd. Ex p . Rogers (1816), 2 Madd. 449. 

10948. .] — By a bequest of leasehold to R. 

until his eldest son T. shall attain twenty-one, & 
no longer ; but in case T. shall die in minority, 
then to J. or O., his younger brothers, or either 
surviving or attaining twenty-one, as aforesaid ; 
with a desire that R. would quit & deliver up the 
premises as aforesaid, & confirming the bequest 


of them to R.’s family on his relinquishment of a 
certain claim, which he did relinquish : — Held : 
T. on his attaining twenty-one, took the estate 
by necessary implication ; though there was a 
devise of the residue to N. the younger brother of 
R. — Goodrigiit d. Hoskins v. Hoskins (1808), 9 
East, 306 ; 103 E. R. 590. 

Annotations : — Reid. Cropton v. Davies (1869), L. R. 4 C. P. 

159. Mentd. Davis r. Davis (1831), 1 Russ. & M. 645. 

10949. .] — Under a devise of land to the two 

children of testator’s brother W. when they 
attained the age of twenty-one years ; but the 
exor. to account to them for the profits until the 
age of twenty-one or day of marriage ; but if 
either should die before twenty-one the survivor 
to be heir to the other ; — Held : the fee passed, 
which would go over to the survivor in case one 
died under twenty-one, & would descend or be 
disposable if he died after attaining twenty-one : 
& a devise of other land to the two children of 
another brother R. on the same conditions as W.’s 
children, was governed by the same construction. — 
Doe d. Wright v. Cgndall (1808), 9 East, 400 ; 
103 E. R. 625. 

Annotations : — Apld. Toovey r. Bassett. (1809), 10 East, 

460. Distd. Spry v, Broinfleld (1839), 9 Him. 534. Consd. 

Yarrow v. Knjfrlitly (1878), 8 Ch. D. 736. Retd. Burk© v. 

Annin (1853), 11 Hare, 232. 

10950. — — .] — Under a devise to testatrix’s 
daughter E. for life, remainder to her children & 
their heirs for ever ; but in case E. die without 
leaving any issue of her body, then to certain 
other grandchildren by other daughters equally 
to be divided between them share & share alike as 
tenants in common ; but in case of the death of 
either of her grandchildren, under age & without 
leaving any issue, the share of him or her so dying 
should be for the benefit of the survivors of the 
respective family, etc. : — Held : the grandchildren 
took a fee in their respective shares, by reason of 
the devise over on their dying under age, with an 
executory devise over if any of them died under 
twenty-one, & without leaving issue at the time 
of their respective deaths ; & therefore the limita- 
tion over was not too remote. — T oovey v. Bassett 
( 1809), 10 East, 460 ; 103 E. R. 860. 

Annotations : — Consd. Yarrow r. Knightly (1878), 8 Ch. D. 

736. Refd. Burke v. Anuis (1853), ll Hare, 232. 

10951. .] — Resulting trust for the heir ; the 

only express devise being to convey to the devisor's 
son from & after his age of thirty ; which he did 
not attain ; & no devise by implication from a 
declaration, that he shall have no power over the 
estate until his age of thirty. — N ash v. Smith 
( 1810), 17 Yes. 29 ; 34 E. R. 12. 

10952. .] — The will devised real property to 

C. without words of inheritance, & if he died before 
the age of eighteen, then declared that it should 
descend & go to A. : — Held : the devise over 
raised no presumption that the fee was intended 
to pass to A., who was not the heir-at-law. — 
Doe d. Knocker v . Ravell (1832), 2 Cr. & J. 
617 ; 2 Tyr. 719 ; 1 L. J. Ex. 264. 

Annotation : — Refd. Smith v. Smith (1861), 11 U. B. N. S. 

121. 

10953. .1 — A testatrix, who died in 1819, 

bequeathed a legacy to accumulate in trust for 
the eldest daughter of A., to be paid at twenty- 
one, & if none, to the eldest daugnter of C., pay- 
able in like manner. A. never had a daugnter, 
& died in 1851. C. had a daughter G. bom in 


FART XVI. SECT. 32, SUB-SECT. 3. 

10944 1. Whether absolute oil 
— Re Walker, Romili.y v. Robinson, 
[19051 St. R. Qn. 74. — AUS. 


10944 11. — -In the Will of 

Vickers, [1912] V. L. R. 385. — AUS. 

10944 ill. .] -Kirby t>. Bangs, 

20 C. L. T. 61; 27 A. R. 1 7 . — GAN, 

10944 Iv. .1 — UOLHOUN v. Thomt- 

SON, 2 Mol. 281.- 


10944 v. .] — James v. Shannon 

(1808), 2 I. R. Eq. 118.— IR. 

10944 id. .] Rc , 

IREBner v. O’Meara (1905), 25 N. ff. 
j. R. 374. — N.Z. 


4 M 2 
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Sect. 32, — by implication: Sub sect. 3, B. (c), 

C. 

1821, & who died in 1827, & other daughters : — 
Held : the representative of G. was entitled to the 
legacy, A to the accumulations accrued down to 
1827, together with simple interest thereon from 
that time to the day of payment in 1852. — Bryan 
v. Collins (1852), 10 Beav. 14 ; 51 E. B. 680. 

Annotations : — Mentd. Tench v. Cheese (1854), 19 Beav. 3 ; 

Re Cat tell, Cattell t>. Cattell, Re Cattell, Cattcll v . Dodd. 

11914] 1 Ch. 177. 

10954. .] — Testator gave all his property to 

trustees on trust to pay the interest to his wife for 
her A his son’s, H.’s, support, clothing A educa- 
tion, until his son should attain the age of twenty- 
one years. If he should die under twenty-one, 
then he gave all the interest to his wire for 
life, A at her death the whole to go to his reputed 
daughter. H. attained twenty-one, A then died : 
— Held : there was an intestacy on the son’s 
attaining twenty-one. — Fitzhenry v. Bonner 
(1853), 2 Drew. 30 ; 2 Eq. Rep. 454 ; 22 L. T. 
O. S. 152 ; 2 W. R. 30 ; 61 E. B. 631. 

Annotations: — Apld. Tunaley v. Roch (1857), 3 Drew. 720; 

Cropton v. Davies (1869), L. R. 4 C. P. 159. Diitd. Re 

Thomson's Trusts (1870), L. R. 11 Eq. 146. Refd. Re 

Hedley’s Trusts (1877), 25 W. R. 529. 

10955. — Testator by his will, dated in 

1819, devised his freehold estate as follows : — “ To 
my daughter Henrietta I bequeath the house I 
live in, being No. 11,” etc. ; “to my daughter 
Martha I bequeath my house No. 10,” etc. ; “ but 
it is my will that the same be placed in trust, & 
that they shall only receive the rent during their 
life.” In case of Henrietta’s death without 
leaving behind her more than one child, then the 
said house No. 11 shall revert to my son David, 
son John, A daughter Martha, in equal shares ; 
but if she leaves more than one, be it one, two or 
more, they shall share alike the said property left 
to their mother : but suppose that none of them 
live to twenty-one years of age, the said property 
shall revert t-o David, John, A Martha, as before 
mentioned.” Henrietta survived testator, A died, 
leaving two children, of whom one lived to attain 
the age of twenty-one years, A the other died 
under that age : — Held : the two children of 
Henrietta took an estate in fee simple in possession 
in the house No. 11. — Burke v. Annis (1853), 11 
Hare, 232 ; 68 E. B. 1260. 

10956. .j — Bequest of leaseholds in trust 

for A. & B., until B. should be twenty-five years 
old ; A if they, A. A B., should die before B. 
attained twenty-five, over. B., attained twenty- 
five, A. living : — Held : A. & B. were absolutely 
entitled to the leaseholds. — Gardiner v. Stevens 
(1800), 30 L. J. Ch. 109; 7 Jur. N. S. 307; 9 
W. B. 138. 

Annotations: — Consd. Wilks v. Williams (1861). 5 L. T. 

445. Apld. Cropton e. Davies (1869), L. R. 4 C. P. 159. 

Diftd. Savage v. Tyers (1872), 7 Ch. App. 356. 

10957. -.] — A testator devised three freehold 

houses to trustees, in trust, as to the first two, to 
receive the rents A to pay the same to his wife 
during her life or widowhood, &, after her decease 
or second marriage, as to the first, “ upon trust 
to convey A assign the same to his daughter E., 
her heirs A assigns for ever ” ; as to the second, 
in similar terms to his daughter C. ; A as to the 
third, “ upon trust to apply the rents for the 
advancement A benefit of my granddaughter M., 
until she attains the age of twenty-one years ; 
but, in case my said granddaughter should die 
under that age, then I devise the said dwelling- 
house, etc., to my daughters E. A C., their heirs A 
assigns, as tenants in common.” He afterwards 
appointed his son H. A his daughters M. C. A 


A. 0. exor. & executrixes of his will, to whom he 
bequeathed all the residue of his real & personal 
estate not thereinbefore specifically bequeathed, 
& he declared that such residue should be subject 
to his debts, legacies, A funeral expenses, A to the 
payment of an annuity to S. : — Held : the trustees 
took a legal estate in fee in the three houses ; 
A the granddaughter M. took an equitable estate 
in fee in the third house, subject to defeasance in 
the event of her dying under twenty-one. — 
Cropton v. Davies (i860), L. R. 4 C. P. 159 ; 38 
L. J. C. P. 159 ; 20 L. T. 30 ; 17 W. R. 444. 
Annotation : — Difltd. Savage t\ Tyers (1872), 7 Ch. App. 356. 

10958. .] — A legacy was directed to beheld 

on trust for D., “ should he survive my sister T. ; 
should he not survive her, nor attain his twenty- 
first year,” over : — Held : an absolute gift to D. at 
twenty-one must be implied. — Re Thomson’s 
Trusts (1870), L. B. 11 Eq. 146 ; 28 L. T. 603 ; 
19 W. B. 196. 

10959. .] — A testator, by a will dated in 

1832, devised lands to T. dining his natural life, 
A from A after his decease unto his eldest son 
if he should have arrived at the age of twenty- 
one years, A in default of his having a son, then 
over. The legal estate in the lands was outstand - 
ing. T. died leaving an eldest son, a minor ; — 
Held : on the death of T. the eldest son took an 
estate in fee, liable to be divested on his death 
under the age of twenty-one years, with an 
executory devise over in that event to T. in tail. — 
Andrew v. Andrew (1875), 1 Ch. D. 410 ; 45 
L. J. Ch. 232 ; 34 L. T. 82 ; 24 W. B. 349, C. A. 

Annotations : — Apld. Re James (18£f4), 51 L. T. 596. Consd. 

Re. Jobson, JoBson v. Richardson (1889), 44 Ch. D. 154. 

Refd. Re Williams, Spencer v. Britfhouse (1886), 54 L. T. 

831 ; Re Bird & Barnard 'b Contract (1888), 59 L. T. 166 ; 

He Francis, Francis v. Francis, [1905] 2 Ch. 295 ; Re 

Blackwell, Blackwell t’. Blackwell (1925), 95 L. J. Ch. 

172. 

10960. .] — A testatrix, after directing pay- 
ment of debts & legacies, gave all the residue of 
her estate A effects to a trustee upon trust for her 
daughter till she should attain the age of twenty - 
one years or marry, whichever should first happen, 
A appointed the trustee sole exor. of her will : — 
Held: there was no implied fjift of the capital 
to the daughter on her attaining twenty-one or 
marrying. — Re Hedley’s Trusts (1877), 25 W. R. 
529. 


C. Gift of Income until Specified Age. 

10961. Whether absolute gift Implied.] — J. after 
the devise of several parts of his real A personal 
estates to several persons, devises the interest 
A produce of the surplus of his real A personal 
estate to his grandchildren until their age of 
twenty-one, this will pass the absolute right A 
property of the real A personal estate to the 
grandchildren after that age. — New land v. 
Shephard (1723), 2 P. Wms. 194 ; 9 Mod. Bep. 
57 ; 24 E. B. 696, L. C. 

Annotations : — Consd. Parsons e. Parsons (1744). 9 Mod. Rep. 
464. Arid. Peat v. Powell (1760), Amb. 387. Consd. 
Davis e. Davis (1830), 1 Russ. & M. 645 ; Wilks v . 
Williams (1861), 2 John. & H. 125 ; Re Hedley's Trusts 
(1877), 25 W. It. 529. Refd. Fawkner v. Watts (1741), 1 
Atk. 406 ; Molesworth v. Molesworth (1784). 1 Cox, 
Ea. Cas. 75 ; Smith v. Smith (1861), 11 C. B. N. S. 121 ; 
Cropton v. Davies (I860), L. R. 4 C. P. 159 ; Cuthbert v. 
Robinson (1882), 51 L. J. Ch. 238. 


10962. 


(1746), 8 Atk. 816 5 26 £). R. 988, L. 0. 

Annotations : — Apld. Avelvn v. Ward (1750), 1 Ves. Sen. 
420 ; Doe d. Leach v. Mlcklem (1805), 6 East, 486. Refd. 
Sheffield v. Orrery (1745), 3 Atk. 282 ; Davis v. Davis 
(1831), 1 L. J. Ch. 155 : Darley v. Martin (1853), 1 C. L. R. 
729 ; Warren v. Rudall. Hall t>. Warren (1858), 4 K. & J. 
603 Smith V. Smith (Is61>. 11 C. B. N. 8. 181 ; WUk* 
v. Williams (1861), 2 John. A H. 125 ; Cropton v. Davies 
(1869), L. R. 4 C. P. 159. 
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10963. — — .] — Legacy to trustees to be put out 
upon security, the interest to be paid to A., & in 
case she marry or die, the interest to be paid to B., 
in trust lor her till she came to the age ol twenty- 
7 ears : — Held : B. was absolutely entitled to 
^©legacy.— Hale v. Beck (1764), 2 Eden, 229 ; 

R, 886, L. C. 

^nnc^aWotw .‘—-Aplfl. Rlehton v . Cobb (1839), 5 My. & Cr. 

145. Coxifd. Re Hedley'a Trusts (1877), 25 W. R. 529. 

10964. .] — Testator gave the residue of his 

estate Sc effects to trustees upon trust to permit 
ms wife to receive Sc take the rents & profits 
thereof for her life for the maintenance of herself 
& such children as he might have by her living at 
the time of his decease, till such child or children 
should respectively attain twenty-one subject 
to the legacies Sc proviso thereinafter expressed. 
Testator gave to each of his children £500 to be 
paid them after their respectively attaining twenty- 
one ; but in case of the decease of his wife before 
they attained twenty-one then he directed his 
trustees to apply the interest of his estate Sc 
effects in their maintenance Sc education till they 
attained “ that,” Sc to be equally divided between 
them ; but in case any of them should die under 
twenty-one the share of such child or children so 
dying to go & be equally divided among the sur- 
vivors or survivor : “ Provided that if his wife 

should marry again, then all his before-mentioned 
estate Sc effects should go Sc be equally divided 
among his children by her in equal portions.” 
Testator’s widow died without having married a 
second time : — Held : there was no intestacy, Sc 
on the death of testator’s widow, the children 
became absolutely entitled to the residue of 
testator’s estate in equal shares. — Tun ALE Y v. 
Roch (1857), 3 Drew. 720 ; 29 L. T. O. S. 192 ; 


5 W. R. 515 ; 01 E. R. 1078. 

10965. .] — In an inartificial will : — Held : 

where testator, without expressly giving his 
personal estate, or the income thereof, to any one, 
directed his trustees “ to retain ” what portion 
of the capital they thought fit to carry on his 
cotton manufactory, & pay the 44 profits & surplus 
income ” annually to his two daughters, there 
was an implied absolute gift to his daughters of 
the capital Sc income not so' applied in carrying 
on the business. — Ashton v . Horsfield, Hors- 
field v. Sidebotham (1860), 2 L. T. 1 ; 6 Jur. 
N. S. 355 ; 8 W. R. 285, H. L. ; affg. S. C. sub nom. 
Horsefield v. Ashton (1856), 26 L. T. O. S. 300, 


L. C. Sc L. JJ. 

Annotations : — Mentd. Tyrone v. Waterford fl8G0), 1 De 

G. F. & J. 013 ; Guthrie v. Walrond (1883), 22 Ch. D. 573. 

10966. .] — Testatrix, having by her will 

directed the trustees, who were also the exors. of 
her will, to invest the residue of her property in 
the funds, left the interest to two nieces to be 
paid to them half-yearly, Sc, at their decease, “ the 
half-yearly dividends to be continued to their 
children till they came to the age of twenty-one 
years.” She then “ constituted & appointed ” 
the exors., nominatim , trustees for the nieces Sc 
their children. All the children of a deceased niece 
had attained twenty-one : — Held : they were 
entitled absolutely to the moiety given to her for 
life. — Wilks v. Williams (1861), 2 John. Sc II. 
125 ; 5 L. T. 445 ; 10 W. R. 55 ; 70 E. R. 997. 


Annotation : — Reid. Re Hodiey’s Trusts (1877), 25 W. R. 

529. 

10907 , .] — Testator devised his copyhold 

mansion Sc estate to trustees, in trust, to permit 
his wife & two unmarried daughters to reside there 
during his wife’s life, Sc after her death, to let Sc 
pay the rents of same to his three daughters, R., 
M. & H., share Sc share alike, during their respec- 
tive lives ; & empowered his trustees to sell the 


estate, during the life or lives of his daughters, 
with their consent, & to invest the proceeds of 
such sale, & to hold the dividends, interest, & 
income arising therefrom upon like trusts as before 
declared in favour of his three daughters, & 
directed that 44 in case my daughters shall depart 
this life leaving lawful issue, then my trustees, Sc 
the survivors or survivor of them, shall appro- 
priate the share of such daughter or daughters 
to the maintenance Sc education of such child or 
children until the age or ages of twenty-one years, 
but it is my will, & I do direct that my copyhold 
estate, or the produce thereof, shall be divided 
amongst the whole of my grandchildren, share Sc 
share alike, in case there should be no lawful issue, 
but of one of my daughters, that is to Bay, the 
children of G., J. Sc F. with the child or children 
of only one of my daughters, share & share alike — 
Sc that my trustees, or the survivor or survivors 
of them, or the exors. or administrators of the 
survivor, shall then sell Sc dispose of my estate 
Sc property, if not before done, Sc the produce to 
be equally divided amongst such grandchildren, 
share Sc share alike, as they shall respectively 
attain to the age of twenty-one years, but should 
I have no grandchild, or not one shall attain the 
age of twenty-one years,” then the estate was 
devised to K. iri fee. Testator devised all the 
residue of his estate Sc effects whatsoever Sc 
wheresoever, to his wife 44 for her own use Sc 
benefit.” The wife Sc daughters of testator sur- 
vived him. H. died leaving children. M. died 
having had four children, all of whom predeceased 
her, but some of whom left children living at her 
death . R . died without ever h aving had any issue : 
— Held : upon the true construction of the will, 
there was a clear gift to the issue, in the widest 
sense of the word, of the three daughters. Sc, 
accordingly, the children Sc grandchildren of M. 
Sc H. took by implication equitable estates in fee, 
per capita , in the shares to which M. Sc H. respec- 
tively were entitled. — Mitchison v, Buckton 
(1875), 32 L. T. 11 ; 23 W. R. 480. 

10968. .] — Mellor v. Daintree, No. 

10244, ante . 


D. Gift Subject to Payment of Legacy or Annuity . 

10969. Whether absolute gift implied.] —Dutton 
v. Engram, No. 10988, post. 

10970 . .] — A devise of houses 44 to my son 

Robert, upon condition that he pay unto his two 
sisters five pounds a year,” gives him an estate in 
fee. — Reed v. Hatton (1675), 2 Mod. Rep. 25 ; 
sub nom. Hatton v. Read, Poll. 399 ; 1 Freem. 
K. B. 438 ; 3 Keb. 692 ; 86 E. R. 920. 

Annotations : — Apld. Haysman v. Moon (1741 1), 7 ’ Mod. Rop . 
430. Consd. Buddeley v. Lenpingwell (1764). 3 Burr. 
1533. Refd. Smith v. Tyndal (1705), 2 Salk. 685 ; 
Jenkins d. Prosper v. Jenkins (1752), Willes, 6,»0. 

10971. .] — A. devised all his lands t-o his 

younger son, charged with legacies to be paid 
within a certain time out of the lauds, & amounting 
to more than the profits of the lands during that 
time : — Held .* an estate in fee passed to the son ; 
the payment of the legacies was a trust Sc not a 
condition.— Reake v. Lea (1679), 1 Freem. K. B. 
479 ; 89 E. R. 360 ; sub nom. Freak v. Lea, 2 
Lev. 249 ; 2 Show. 36; T. Jo. 113; sub nom . 
Freke v . Lee, Poll. 553. 

Annotations : — Distd. Doe d. Cole r. Weston (1778), 2 Wnj, 
Bl. 1215. Refd. Jenkins d. Prosper v. Jenkins (1752), 
Willes, 650. 

10972. .] — Devise to A. paying a sum to B. 

within two years, A. has a fee. — Reeves v. Gower 
(1709), 11 Mod. Rep. 208 ; 2 Eq. Cas. Abr. 300 ; 

88 E. R. 993. . , _ 

10973, .] — A devise to A., he paying debts 
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Sect. 32 . — Gifts by implication: Sublet. 3, D. ; 
sub-acot. 4, A. & B. (a).] 

or a legacy, will carry the fee. — Moons d. Fagge 
v. Heasman (1738), Willes, 138 ; 125 E. R. 1098 ; 
affd. sub nom\ Haysman v. Moon (1741), 7 Mod. 
Rep. 430. 

Annotations : — Consd. Doe d. Elsmoro A: Halo r. Coleman 
(1818), 6 Prloe, 179. Raid. Hoe d. Helling v. Yend (1806), 
2 Bos. & P. N. R. 214 ; Trent v. Hanning (1806), 7 East, 
07 ; Newland v. Marjoribanks (1813), 6 Taunt. 268 ; 
Marshall v. Hill (1814), 2 M. & S. 608 ; Burke v. Annie 
(1853), 11 Hare, 232 ; Treharne v. Layton (1875), L. R. 
10 Q. B. 430. 

10974. .] — A. gave an annuity to B. for her 

life, to be paid to her out of certain lands by his 
exor. ; & then devised those lands to 0. & 

appointed 0. his exor. : — Held : O, took an estate 
during the lifetime of the annuitant ; qu. : if he 
did not take an estate in fee. — J enkins d. Prosper 
v. Jenkins (1762), Willes, 050 ; 126 E. R. 1867. 

Annotations : — Distd. Boo d. White v. Simpson (1804), 5 
East, 162. Apld. Fenwick v. Potts (1856), 8 De G. M. 
& G. 600. 

10975. — — — Devise “ to A. & B. of all bis 
real & personal estate, to be equally divided 
between them, or the longest survivor, paying 
testator’s lawful debts ; & after their decease to 
the male heir,” gives A. <fc B. only a conditional 
estate for life. — D oe d. Cole v . Weston (1778), 2 
Wm. Bl. 1215 ; 96 E. R. 715. 

10976. .] — Testatrix after charging her 

estate with the payment of an annuity, devised 
the same to G., his heirs & assigns, for over ; hut 
her wish & desire was, that G. in his lifetime, 
should convey the estate to some charitable uses, 
the choice of which was left entirely to his dis- 
cretion ; &, subject to this, G. was to enjoy the 
estate to his own use for his life. By the codicils 
to the will, certain legacies were bequeathed, 
charged upon the estate, & a power was given to 
G. f who was also named exor., to cut down timber 
to pay them, & interest was directed to be paid by 
him to the legatees, after the expiration of two 
years : — Held : the personal charges could not 
raise by implication the express estate for life 
given to G. oy the will into an estate in fee. — 
Doe d. Burdett v. Wrighte (1819), 2 B. & Aid. 
710 ; 100 E. R.;524. 

Annotations : — Apld. Bolton v. Bolton (1870), L. It. 5 Exch. 
145. Reid. Young v. Grove (1847), 4 C. B. 668. Mentd. 
Doe d. Hammond v. Cooke (1829), 6 Bing. 174 ; Doc d. 
Blackwell v. Plowman (1831), 2 B. & Aid. 573 ; Doe d. 
Chidgey v. Harris (1847), 16 M. & W. 617 : Doe d. 
Kgremont c. Langdon (1848), 12 Q. B. 711 ; Garrard v. 
Tuck (1849), 8 C. B. 231 ; Cottrell v. Hughes (1855), 15 
C. B. 532 ; Wright v. Wilkin (1860), 2 B. & S. 232 ; 
Churcher v. Martin (1889), 42 Ch. D. 312 ; Re Lacy, 
Royal General Theatrical Fund Assoc n. v. Kydd, [1890] 
2 Ch. 149. 

1Q977. — .] — A devise in terms which would 

give an estate tail, after a life estate. Proviso, 
that the devisee should, on his surviving the tenant 
for life, pay A. £5 : — Held : this proviso did not 
enlarge the estate tail into an estate in fee. — D oe d. 
Jones v. Owens (1830), 1 B. & Ad. 318 ; 8 L. J. 
O. S. K. B. 404 ; 100 E. R. 805. 

10978. .] — Testator bequeathed to his wife 

the rents & profits of certain dwelling-houses, 
which were subject to a yearly chief rent, & 
after the death of his wife he bequeathed to his 
daughter the dwelling-houses, without words of 
limitation, subject to the payment of the ohief 
rent ; — Held : the charge was not on the person of 
the devisee but on the estate, & consequently it 
was not, by implication, enlarged into a fee. — 


v . Stock (1856), 11 Exch. 37; 25 
L. J. Ex. 26 ; 166 E. R. 785. 

10979. — — .] — 'The general rule is well estab- 
lished that where there is a devise of land to a man 
without words of limitation, yet, if he is directed 
to pay a sum of money out of it, his estate is 
enlarged into a fee (Cleasby, B. Bolton v . 
Bolton (1870), L. R. 5 Exch. 145 ; 89 L. J. Ex. 
89 ; 21 L. T. 70S ; 18 W. R. 460. 


Subject. 4.— t-Implic^tion of Estate Tail. 

A . In General. 

10980. When Implied — To effect intention of 
testator.] — On a devise of “ all my pasture lands 
in D. to my youngest son H., & also all bargains, 
grants, covenants, which I have from B. my son 
H. shall enjoy & his heirs for ever ; & for lack of 
heirs of his body, then to remain to ray son F. for 
ever ” ; II. shall have an estate for life only, & 
not an estate tail of the pasture by implication ; 
for the heir cannot be disinherited without a very 
clear & plain intent appears.— Spirt v. Bence 
(1034), Oro. Car. 308 ; 79 E. R. 921. 

Annotations : — Coned. Bosworth v. Forard (1666), O. Brldg. 

153. Diitd. Doo d. Wright v. Child (1805), 1 Bos. & 

P. N. It. 335. Refd. Gardner v. Hhelden (1671), 2 Keb. 

781 ; Pibus v . Mitford (1674), 1 Vent. 372 ; Goodrlght d. 

Uoodridge v. Goodridgo (1742), Willes, 369 ; Right d. 

Compton v. Compton (1808), 9 East. 267. Mentd. Bouls 

v. Horton (1672), Freem. K. B. 56 ; Williamson v. Hancock 

(1675), 2 Mod. Rep. 14. 

10981. -.] — Petty v. Goddard, No. 

11057, post. 

10982. — -.] — Vaughan v . Farrer (1751), 

2 Ves. Sen. 182 ; 28 E, R, 118, L. C. 

Annotations: — Mentd. Chapman v. Brown (1801), 6 Vefl. 

404 ; A.-G. v. Wilson (1838), 2 Koen, 680 ; Trye v. 

Gloucester Corpn. (1851), 14 Beav. 173: Edwards v. 

Hall (1855), 6 Do G. M. & G. 74. 

10983. .] — This rule [that words im- 

porting an indefinite failure of issue enlarge a 
prior estate for life into an estate tail by implica- 
tion] has been adopted for the purpose of giving 
effect to the general intention of testator, mani- 
fested by his making the gift over depend on a 
failure of issue generally <& for the purpose of giving 
a chance at least of succession to persons who 
though they cannot claim under the particular 
gift are included in the general description of 
“ issue ” ; the rule, therefore, does not apply 
where this object is not to be attained, & amongst 
the exceptions to it is the very case which occurs 
here, namely, a gift to A. for life with remainder 
to the children of A. in fee, that is, to the children 
of A. in fee generally & a gift over on the death 
of A. without issue, which means such issue or 
children (Lord Cottenham, M.R.). — Tarbuck v. 
Tarbuck (1835), 4 L. J. Oh. 129. 

Annotations : — Coned. Foster v. Hayes (1855), 4 E. & B . 

717. Mentd. Created v. Groated (1859), 26 Beav. 621 ; 

Brookman v. Smith (1872), L. R. 7 Exch. 271. 

10984. .] — Doe d. Cape v . Walker, 

No. 11079, poet. 

10985. -.] — The donee of a power of 

appointment amongst the children or other issue 
of the donee bom in his lifetime appointed the 
hereditaments subject to the power to his son for 
life, with remainder to his son’s sons successively 
according to seniority, for life, with remainder to 
the sons of such son’s sons successively according 
to seniority in tail, with remainders over. All 
the children of the donee of the power were bom 


PART XVI. SECT. 39. SUB-SECT. 4. 

10080 I. When implied — To effect 
intention of testator .) — Stobbart v . 


Guardhousb, 7 O. R. 230. — CAN. 

h. — ■ — “ Such issue ” not 
ine an indefinite failure of heirs., 
Pkyton v. Lambert (1868)* 8 J. C. 
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k. Recital by devises in 
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to estate tail by implication T, 

v. Lanoda un (1883), 11 L. r. 473,- 
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Part XVI, — Construction. 


the death of th# original testator ; — Held ; 
toe appointment could not be construed oy-prbs 
®o as to give an estate tail to the first appointee, 
as any such estate tail would sacrifice the par* 
ticular intent & defeat the general intent of 
testator.— Re Rising, Rising v. Rising, [1904] 1 
Oh. 583 ; 73 L. J. Ch. 456 ; 00 L. T. 504. 

*** Mortimer » Gmj v - [1905] 


10986. -.] — Where land is devised to an 

unborn person for life with remainder to his 
children in tail to his sons in tail male, the ct, 
under the doctrine of cy-pr&s will give legal effect 
to the general intention of testator by treating 
the life estate as an estate tail or an estate tau 
male, as the case may be ; but, except in the case 
of an executory trust, in which a greater latitude 
is allowed in moulding the provisions of the will, 
the doctrine will only be applied in this manner ; 
& the ct, will not construe a will cy-prks if the result 
is to include as an object of testator’s bounty any 
person whom he intended to exclude, or to 
exclude any person whom he intended to include. 
— Re Mortimer, Gray v. Gray, [1005] 2 Ch. 502 ; 
74 L. J. Ch. 745 ; 03 L, T. 459, 0. A. 


Annotation Re Stamford & Warrington, Payne v. 

Grey, [1012] 1 Ch. 313. 

10987. Whole context to be considered.] — 

Testator, in a very ungrammatical A obscure will, 
devised real & personal property so as to vest the 
whole legal interest in trustees, in trust for A. A B., 
during their lives, to their separate use : some 
unfinished A unconnected portions of sentences 
succeeded, A these were followed by a direction, 
that, after the decease of A. A B., A failure of their 
male issue, the property should go to the grand- 
daughters ; A. A B. had each only one child, a 
daughtor, A both these daughters were mentioned 
in the will ; — Held : upon the whole context of 
the will, A. A B. were only tenants for life, A an 
estate in tail male was not to be raised in them by 
implication. — Houston v. Hughes (1828), 5 Russ. 
116 ; 38 E. R. 971, L. 0. 


10988. Devise to A. & his heirs — Charged 

with payment of annuity,]— A devise of land to A. 
A his heirs upon condition that he should grant an 
annual rent out of it to B. conveys an estate tail 
only A not an estate in fee. — Dutton v. Engram 
(1617), Oro. Jac. 427 ; 70 E. R. 305. 

Annotations Reid. Brioo v. Smith (1737), Willes, 1 . Mentd. 
Bosworth v. Forard (100(1), O. Bridg. 153. 

10989. Not where express estate given.] — 

No estate raised by implication in a will can 
destroy an express estate ; as where a devise was 
to A. for life, remainder to his first son, A so to 
every other son in tail male ; A for want of issue 
male of A. remainder over. This was no estate 
tail in A. by implication. — Bamfield v. Popham 
(1703), 1 P. Wms. 54 j Holt, K. B. 833 ; 1 Eq. 
Cas. Abr. 183, pi. 34 ; 24 E. R. 290 ; mb nom. 
Bampfield v. Popham, 2 Vern. 449 ; sub nom . 
Popham v. Bamfield, Ereem. Ch. 209 ; 1 Salk. 
230. 


Annotations: — Coned. Shaw v . Weigh (1728), 8 Mod. Rep. 
382. Apld. Ginger d. White v. White (1712), Willes, 348. 
Distd. Allanson v. Clithcrow (1747), 1 Vos. Sen. 24. Consd. 
Hoe d. Ellis v. Ellis (1808), 9 East, 382 ; Anthony v. Rees 
(1831), 9 Tyr, 100. Reid. Idle v. Cook (1705), 1 P. Wins. 
70 ; Simpson v. Hornby (1710), Glib. Ch. 115 ; Wyld v. 
Lewis (1738), 1 Atk. 432 ; Theeoridge v. Kilburne (1751), 
2 Ves, Ben. 233 ; Vaughan v. Farrer (1751), 2 Ves. Sen. 
139 j Letheullier v. Tracey (1754), Ainb. 220 ; Doe d. 
Beau v. Halley (1798), 8 Term Rep. 5 ; TraBh v. Wood 
(1840), 4 Jur. 869 ; Baker e. Tuckor (1850), 3 H. L. Cas. 
106. Mentd. Coryton v. Helyar (1745J, 2 Cox, Eq. Cas. 340 ; 
Portsmouth v. Effingham (1750), 1 Ves. Sen. 430 ; Down- 
ing v. Bagnall (1755), Amb. 818. 


10990. ^ -I tliink M. took no estate 

tail ; it is given her expressly for life ; A therefore 
no greater estate shall arise by implication, for 
though a devise “ to A. A his children/ 1 or “ to 
A. & after his death to his children/’ will give A. 
an estate tail if he has no children, according to 
Wild* 8 Case , No. 8728, ante, yet in this case there 
are words of contingency, “if he have any 
children/’ which differs the case from Wild's Case , 
No. 8728, ante ; A there does not appear to have 
been any intention which would be fulfilled by 
overruling the estate for life (Lord Hardwick®, 0.). 
— Jones v. Legg (1743), 9 Mod. Rep. 401 ; 88 
E. R. 574 ; sub nom , Ives v, Legge, 3 Term Rep. 
488, n., L, C. 

Annotations : — Distd. Doe d. Comberbach v. Pcrryn (1789), 
3 Term Rep. 484. Consd. Doe d. Todd v. Duesbury (1841), 
8 M[. & W, 514. RefcLDoe d. Dacre v. Dacre (1798), 1 
Bos. & P. 250 : R. v. Stafford (1800), 7 East, 521 ; Driver 
v. Frank (1814), 3 M. & S. 25 ; Hampson v. Brandwood 
(1815), 1 Madd. 381 ; Foster v. Hayes (1853), 2 E.&B. 27. 

10091. Not in case of chattel interest.] — 

Clare v. Clare (1734), Cas. temp . Talb. 21 ; 25 
E. R. 638, L. C. 

Annotations: — Consd. Knight «j. Ellis (1789), 2 Bro. C. O. 
570. Reid. Hodsell v. Bussell (1739), 9 Mod, Rep. 236 ; 
Gower v. Grosvenor (1740), Barn. Ch. 54 ; Theebridge v. 
Kllbume (1751), 2 Ves. 8eu. 233; Phipps v. Mulgrave 
(1798), 3 Ves. 613 ; Lyon r. Mitchell (1816), 1 Madd. 467 ; 
Greenwood v. Verdon (1854), 3 Eq. Rep. 181 ; Re Wyuch 
Trusts, Ex p. Wynch (1854), 5 De G. M. & G. 188 ; 
Williams v. Lewis (1859), 6 H. L. Cas. 1013. 

10992. .]— A devise of a term for 

years cannot by any implication be construed into 
an estate tail. — B eard v. Westcott (1813), 5 
Taunt. 393 ; 128 E. R. 741 ; subsequent pro- 

ceedings (1822), Turn. A R. 25, L. C. 

Annotations : — Mentd. Cadellr. Palmer (1833), 10 Bing. 140 ; 
Boughton v. James (1844), 1 Coll. 26 : Monypenny v. 
Dering (1852), 2 De G. M. & G. 145 ; Re Frost, Frost v. 
Frost (1889), 43 Ch. D. 246 ; Re Stevens, Clark v. Stevens 
(1896), 40 Sol. Jo. 296 ; Re Hewett’s Settlint., Hewett v. 
Eldridge, [1915] 1 Ch. 810. 

See Law of Property Act, 1925 (c. 20), s. 130. 

10993. To prevent gap arising.] — The 

authorities which deal with this question show 
that in implying an estate tail such estate tail is 
only thrown back in the manner suggested where 
it is necessary to do so in order to prevent a gap 
arising. No such necessity arose in the present 
case (Lord Cozens-Hardy, M.R .). — Re Hobbs, 
Hobbs v. Hobbs, [1917] 1 Ch. 569 ; 80 L. J. Ch. 
400 ; 110 L. T. 270, C. A. 

Annotation : — Consd. Rc Elton, Elton v, Elton, [1917] 2 Ch. 
413. 

Gift over on failure of issue.] — See Sub- 
sect. 4, B.» post . 


B. Implication from Gift Over on Failure of 
(a) Gift to Devisee for Life . 

10994. Estate tail implied.] — Milliner v. 
Robinson (1600), Moore, K. B. 682 ; 72 E, R. 
$37 ; sub nom. Bifield’b Case, cited in 1 Vent, 
it p. 231. 

dnn-atattons : — Consd, Dubber v. Trollope (1764), Amb. 
453 ; Mellieh v. Mellieh (1823), 3 Dow. k Ry. K. B. 804 ; 
Doe d. Jones v. Davies (1832), 1 Nev. & M. K. B. 654 ; 
Beauehant v. Ustieke, [1880] W. N. 14. Refd. King v. 
Moiling (1672), 1 Vent. 214, 225 ; Luddington v. Ktme 
(1697). 1 Ld. Rayin. 203 ; Bamfield v. Popham (1703), 
Holt, k. B. 233 ; Wyld v. Lewis (1738), Wost Hard. 

308 : Robinson v. Robinson (1751), 3 Atk. 738 ; Malcolm 
v. Taylor (1831), 2 Russ. & M. 416 : Doe d. Burrlu ?. 
Charlton (1840), 1 Man. & G. 429 ; Re Bird & Barnard's 
Contract (1888), 59 L. T. 166. Mentd. Boner v. Juaer 
(1701), 1 Ld. Raym. 726 ; Doe d. Campbell «. Hamilton 
(1849), 13 Q. B. 977. 

10995. .] — A. devised land to his eldest son 

} or life, without impeachment of waste, remainder 
,o J. his grandchild, for life, without impeachment 


m. 


1Q9W i. 


PART XVI. SECT. 32, SUB*SECT. A— B. (a). 

&»G implied.] — Oolclough t>. Cqlclouqh (18T0), 4 I. R. 
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Wills. 


Sect. 32 . — Gifts by implication : Sub-sect. 4, 

B. (ah) 

ot waste, with power to him to limit a jointure of 
the same land to any woman he should marry, for 
her life ; remainder to the first son of J., & so to 
the sixth son, & then devised that if J. should 
die without issue male, remainder to B. : — Held : 
J. took an estate tail under this limitation. — 
Langley v. Baldwin (1707), 1 Eq. Oas. Abr. 
185 ; 21 E. B. 976. 

Annotations : — Consd. Shaw v. Weigh (1728), Fitx-G. 7 ; 
Ginger d. White r. White (1742), Willes, 348 ; Coryton v . 
Helyar (1745), 2 Cox, Eq. Cas. 340 ; Allanson v. Clitherow 
(1747), 1 Ves. Sen. 24. Folld. Stanley v. Lennard (1758), 
Amb. 355. Consd. Bastard v. Proby (1788), 2 Cox, Eq. 
Cos. 6 ; Doe d. Bean v. Halley (1798), 8 Term Rep. 5. 
Expld. Ellicombe v. Gomperte (1837), 3 My. & Cr. 127. 
Refd. A.-G. v. Young (1733), 2 Com. 423 ; Goodtitle d. 
Cross v . Woodhull (1745), Willes, 592 ; Letheullier v. 
Tracey (1754), Amb. 220 : Lloyd v. Abrahall (1754), 1 
Hov. Supp. 378 ; Sayer v. Masterman (1757), Wllm. 386 ; 
Allgood v. Blake (1872), L. R. 7 Exch. 339. 

10996. -S. being seised of some lands in 

fee, & cestui que trust of other lands, devises them 
to A. for life ; remainder to his first & second son 
in tail male, going no farther, & after A.’s death 
without issue male, then to a charity : — Held : 
A. was tenant in tail until issue born, saving as to 
the trust estate. — A.-G. v. Sutton (1721), 3 Bro. 
Pari. Cas. 75 ; 1 P. Wms. 754 ; IE. R. 1187, 
H. L. 

Annotations: — Distd. Ginger d. White v. White (1742), 
Willes, 348. Apld. Stanley t\ Lennard (1758), Amb. 355 ; 
Doe d. Bean v. Halley (1798), 8 Term Rep. 6. Consd. 
Ellicombe v. Gompertz (1837), 3 My. & Cr. 127. Retd. 
Shaw r. Weigh (1728), Fitz-G. 7 ; Monypenny v. Dering 
(1852), 2 De G. M. & G. 145 ; Koy v. Key (1853), 4 De 
G. M. & G. 73. 

10997. .] — Morris v. Ward (1730), cited 

2 Atk. at p. 249 ; 2 Burr, at p. 1102 ; 8 Term Rep. 
at p. 518 ; 26 E. R. 554. 

Annotation : — Apld. Alpase v. Watkins (1800), 8 Term Rep. 
516. 

10998. .] — Devise to A. for life, with power 

for trustees to settle a jointure on his wife ; & 
subject thereto in strict settlement on the issue of 
such marriage ; but if A. should die without any 
issue of his body, then over. The latter words 
give him an estate tail by implication. — Allanson 
v. Clitherow (1747), 1 Ves. Sen. 24 ; 27 E. R. 
867, L. C. 

Annotations : — Conid. Doe d. Bean v. Halley (1798), 8 Term 
Rep. 5. Distd. Douglas v. Congreve (1838), 1 Beav. 59. 

10999. .] — Feme covert by will pursuant to 

power leaves to her husband “ all the profits & 
revenues of my estate of A. & B. for life, A after 
his death, my said estates to my children, if I 
should leave any to survive mo ; but if I leave no 
such child or children, nor the issue of such, the 
estates to I. H. ; maldng him sole heir in default 
of issue, & after the deatn of my husband.” The 
children take an estate tail. — Southby v . Stone- 
house (1755), 2 Ves. Sen. 610 ; 28 E. R. 389, 
L. C. 

Annotations: — Conid. Elton v. Eason (1812). 19 Ves. 73; 
Doe d. Cadogan v. Ewart (1838), 7 Aa. & El. 636. 

11000. .] — Devise to S. for life, remainder to 

his eldest son, & his issue male ; & for want of 
issue of S. to, etc. S. died without issue : — Held : 
he took an estate tail in remainder. — Stanley v. 
Lennard (1758), Amb. 365 ; 1 Eden, 87 ; 27 
E. R. 236. 

Annotations: — Reid. Doe d. Galllnl v. Galllni (1835), 3 
Ad. & El. 340 ; Atkinson v. Holtby (1863), 10 H. L. Cas. 
314 ; Allgood v. Blake (1872), L. R. 7 Exoh. 339. 

11001. .] — By a devise to the second son, 

then unborn, of A. for life, & after his decease, 
or the accession of his paternal estate, to his second 
son & his heirs male, with remainders over ; such 
second son of A., when bom, will take an estate 



in tail male, by way of executory devise, determin- 
able on the accession of the family estate, &, in 
the interim, the lands will descend to the heir of 
testator.— Nicholl v . Nicholl (1777), 2 Wm. Bl. 
1159 ; 90 E. R. 683. v A 

Annotations : — Consd. Robinson j?. Hardcaatle (1786), 2 

Bro. C. C. 22 ; " 

& G. 145 ; B 

Rote!* V dllldfi* ■ - - - 'C l - - - f» ' 

Whitting v. Whitting (1908), 53 Sol. Jo. 100. 

11002. .] — Under a devise to 44 A. for life 

& after his decease to & amongst his issue, & in 
default of issue,” then over, A. takes an estate 
tail. In order to give an effect to the devisor's 
general intent, a ct. will overlook a particular 
intent inconsistent therewith. — Doe d. Bland- 
ford v . Applin (1790), 4 Term Rep. 82 ; 100 E. R. 
906. „ „ „ 

Annotations : — Apld. Jaoobs v. Amyatt (1794), 4 Bro. C. C. 
542 c. Distd. Doe d. Wright t>. Jesson i (1816), 6 M. & S. 95. 
Apld. Doe d. Burrin v. Charlton (1840), 1 Man. & G. 429. 
Expld. Slater v. Dangerfleld (1847), 16 L. J. Ex. 139. Apld. 
Kavanagh t>. Morland (1853), Kay. 16 : Woodhouse v. 
Herrick (1855), 1 K. & J. 352. Reid. Burnsall v. Davy 
(1798), 1 Bos. & P. 215 ; Seaward v. Willock (1804), 5 
East, 198 ; Lyon v. Mitchell (1816), 1 Madd. 467 ; Doe 
d. Atkinson v . Featherstone (1831), 1 B.& Ad. 944 ; Losh 
v. Townley (1834), Coop. temp. Brough. 372 ; Heather v. 
Winder (1835), 6 L. J. Ch. 41 ; Foster v. Hayes (1855), 4 
E. & B. 717 ; Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823 ; 
Allgood v. Blako (1872), L. R. 7 Exch. 339. 

11003. .] — Under a devise to A. for life 

without impeachment of waste, remainder to his 
eldest son, & the heirs of such eldest son ; & in 
default of issue male of A. then to B., etc., A. takes 
an estate for life, remainder to his eldest son in 
tail, remainder to himself in tail. 

It is a clear rule, acted upon at least from Lord 
Vaughan’s time, that where there is a devise 
to A. & his heirs for ever, & a subsequent devise 
to any person who by possibility may be his heir, 
the word 44 heirs ” must be construed 41 heirs of 
the body,” & A.’s estate reduced to an estate tail 
(Lord Kenyon, C.J.). — Doe d. Bean v. Halley 
(1798), 8 Term Rep. 6 ; 101 E. R. 1235. 

Annotations : — Distd. Seaward v. Willock (1804), 5 East, 
198. Consd. Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823. 
Refd. Doe d. Galllnl v. Galllnl (1833), 5 B. & Ad. 621 ; 
Baker v. Tucker (1850), 3 H. L. Cos. 106 ; Hart v. Talk 
(1852), 2 De G. M. & G. 300 ; Key v . Key (1853), 4 Do 
G. M. & G. 73 ; Foster v. Hayes (1855), 4 E. & B. 717 ; 
Allgood v. Blake (1872), L. R. 7 Exch. 339. 

11004. .] — Where a testator had freehold, 

customary & copyhold estates ; & after intro- 

ductory words, as to all his worldly estate, devised 
two rentcharges out of all his real estate, & also 
two copyholds in Middlesex for lives ; & subject 
thereto devised 44 all his freehold manors, lands, 
etc., in Yorkshire & other counties & the reversion 
of the two copyholds to his son for life, with 
successive remainders in tail male to his first & 
other sons, with like remainders to other branches 
in the male line ; & in default of such issue he 
devised all his “ said (freehold) manors land,” etc., 
to his eldest daughter in tail male in strict settle- 
ment, with like remainders to his second & third 
daughters : & by the residuary clause devised all 
other his manors, lands, etc., either freehold or 
copyhold, except those in the counties of York, 
etc., which he had before disposed of, subject to 
the said rentcharges, in failure of issue male of 
his son & himself, to his three daughters as tenants 
in common, in fee, it seems that as by such resi- 
duary clause the daughters would not take till 
failure of issue male of the son & the devisor ; 
he, the son, the heir at law took an estate tail by 
implication in the customary estates not before 
devised. — Roe d. Conolly v . Vernon & Vyse 
(1804), 5 East, 61 ; 1 Smith, K. B. 318 ; 102 E. R. 
988. 

Annotations Mentd. Doe (1. Beach r. Jersey (1818), 1 
B. & Aid. 550 ; PulUn v. Pullin (1825), 3 Bing. 47 ; 



XVI. — Construction. 


1273 


Wilkinson v. Malin 
v. Carpenter 


(1832), 2 Cr. & J . C36 ; Doe d. Camp ton 
, 15 Jur. 719 ; Portland v. Hill (1866), 
lean v. Gibson (1807), 15 W. R. 809. 


, Doe d. Chapman v. Covell 
(D*l £)» c *ted 7 Dow. & By. K. B. at p. 78. 

‘ _ d. Bagrnall v. Harvey (1825), 7 

■tty* B« 78. 


1 — Devise to F. & his assigns for his 
life, & immediately after his decease, unto the heirs 
of his body lawfully to be begotten, in such parts 
® shares as F. should, by will or deed, appoint ; 
& in default of such heirs of his body, then imme- 
diately after his decease, over to J. : — Held : F. 
took an estate tail by implication. — Doe d. Cole 
v. Goldsmith (1816), 7 Taunt. 209 ; 2 Marsh. 617 ; 
129 E. R. 84. 

Annotations : — Apld. Roddy v. Fitzgerald (1858), 6 H. L. 
Cas. 823 ; Re Jeffery’s Trusts (1872), L. R. 14 Eq. 136. 
Refd. Jordan v. Adams (1861), 9 C. B. N. S. 483. 


11007. -- ,] — T. devised lands to trustees, their 

heirs Sc assigns, until his nephew J., son of his sister 
M., should attain twenty-one ; & if he should dio 
in the meantime, until H., second son of M., should 
attain twenty-one ; & if H. should die in the mean- 
time, until the daughter of M. should attain 
twenty-one ; in trust, to raise out of the rents, or 
by sale or mortgage £2,000, & pay the same to H. 
when he attained twenty-one ; & if M. should have 
more than one younger child, to raise out of the 
rents £3,000, & pay the same among such younger 
children, share Sc share alike, when they should 
severally attain twenty-one ; <fe, upon further trust, 
to apply a proper sum out of the rents, for the 
education & maintenance of J. till he should 
attain twenty-one, Sc then to pay him the residue 
of them, if any should remain after performance of 
the before mentioned trusts ; Sc if J. should die 
before twenty-one, then to apply a sufficient sum 
from the rents for the education & maintenance of 
H. till he should attain twenty-one, & then to pay 
him the residue of the rents, if any should remain 
after performance of the before mentioned trusts, 
Sc in the meantime to place out at interest, for the 
benefit of his nephews, the money arising from the 
rents ; Sc when J. should attain twenty -one, or, 
in case of his death, when H. should attain twenty - 
one, or, in case of his death, when the daughter of 
M. should attain twenty-one, to the use of W. Sc his 
assigns, for life, sans waste ; remainder to trustees, 
to preserve contingent remainders ; Sc after the 
death of J., to the use of the first, second, third, & 
all Sc every other son Sc sons of the body of J. 
lawfully issuing, severally, successively, Sc in 
remainder, according to priority of birth, & of the 
several Sc respective heirs male of his Sc their 
respective body Sc bodies lawfully issuing, 
the elder always to take before the younger, 
Sc the heirs male of liis Sc their body & bodies 
issuing ; Sc, in default of such issue, to the first, 
second, Sc third, Sc all Sc every other daughter Sc 
daughters of the body of J. lawfully issuing, 
severally Sc successively, according to priority of 
birth, Sc of the heirs male of the respective body Sc 
bodies of such first Sc other daughters lawfully 
issuing, the elder of such daughter Sc daughters, Sc 
the heirs male of her Sc their body Sc bodies, always 
to take before the younger of them, Sc the heirs 
male of her Sc their body Sc bodies issuing ; So, for 
default of such issue, to the use of H. W. Sc his 
assigns, for life, sans waste ; remainder to trustees, 
to preserve contingent uses Sc estates, & then to the 
use of his sons Sc daughters, in like manner as to 
the sons Sc daughters of W. ; Sc, for default of such 
issue, to the use of his niece, the daughter of M., Sc 
her assigns for life, sans waste, Sc then to the use of 
her sons Sc daughters, in like manner as to the sons 
Sc daughters ofJ. & H. ; Sc, for default of such issue, 


to the use of M. in fee. Provided that whoever 
became possessed of the lands should take devisor's 
name, Sc live in his house, otherwise the devise to 
be void as to the person refusing ; his plate Sc 
furniture to remain in the house as heirlooms. T. 
died, leaving his sister M., her sons, J., H., Sc three 
younger children, alive. J. married, & died under 
age, leaving a daughter, E. : — Held : on the death 
of J., E. became entitled to the lands devised, as 
tenant in tail male, subject to the annuities, etc. — 
Warter v. Wartbr (1820), 2 Brod. Sc Bing. 349 ; 
129 E. B. 1001 ; svb nom, Warter v. Hutchinson, 
6 Moore, C. P. 143. 

Annotation : — Refd. Doe d. Cadogan v. Ewart (1838), 7 

Ad. & El. 636. 

11008. .] — Devise to trustees & their heirs, 

of a messuage Sc premises in trust to permit L. 
to enjoy the same during his life Sc after hiB decease 
his first Sc other sons Sc daughters now living, 
successively for life, as they were in priority of 
birth, but the sons to be preferred in succession 
to the daughters, Sc the heirs of the body or bodies 
of such sons Sc daughters respectively issuing ; Sc 
for default of such issue, in trust for testator’s 
own right heirs for ever. L. enjoyed the premises 
for his life, his son entered Sc suffered a recovery : — 
Held : he was tenant in tail under the will, Sc the 
trustees were directed to convey to him in fee Sc 
deliver up the title-deeds.— G reen v. Staples 
( 1820), 6 Madd. 85 ; 56 E. R. 827 

11009. .] — Testator, by will duly executed, 

devised as follows : “on the attainment of the age 
of twenty-one years of the eldest son of G., I give 
my real estate in P. to the said son for life, re- 
mainder to his first Sc every other son in strict 
settlement, & so on to every son of the said G., 
remainder over.” The eldest son attained the age 
of twenty-one, suffered a recovery to the use of 
himself in fee, Sc died, leaving a son, who died an 
infant Sc unmarried, Sc three daughters. The 
second son of G. attained the age of twenty-one, 
Sc left a son, still living : — Held : this son of the 
second son of G. took an estate tail under the will. — 
Le Hunts v. Hobson (1826), 5 B. Sc C. 903 ; 8 
Dow. Sc By. K. B. 582 ; 4 L. J. O. S. K. B. 183 ; 
108 E. R. 335. 

11010. .1 — Greene v. Ward (1826), 1 Russ. 

262 ; 4 L. J. O. S. Ch. 99 ; 38 E. R. 102 ; affd . 
(1829), cited in 3 De G. Sc J. at p. 265, L. C. 

Annotations : — Consd. Ranelagh v. Ranelagh (1834), 2 My. 

&. K. 441 ; Cooper v. Pitcher (1846), 16 L. J. Ch. 24. 

Apld. Re Hayton’s Trusts (1864), 4 New Rep. 55. Consd. 

Re Rawlins’ Trusts (1890), 45 Ch. D. 299. Reid. Pride v. 

Fooks (1858), 3 Do G. & J. 252. 

11011. .]— Devise of a freehold estate to 

testator’s son W., “ to have Sc to hold during the 
term of his natural life, Sc in case he has issues, 
then it is my will they should jointly inherit 
the same after his decease.” In a subsequent part 
of the wdll, testator devised Sc bequeathed the rest 
Sc residue of his effects, real & personal not 
thereinbefore disposed of, to his son, “ but in case 
my son W. dies without issue, then it is my will that 
the whole of my property be ascertained,” Sc, after 
bequeathing certain legacies Sc annuities, “ the 
rest Sc residue of my property, together wdtli the 
before mentioned annuities as they drop off, I give 
in equal proportions to A. & BL” : — Held : the 
illegitimate son took an estate tail in the real estate, 
Sc an absolute interest in the personalty. — W ard v. 
Bevil(1827), 1 Y. Sc J. 512 ; 148 E. R. 773, Ex. Ch. 

11012. .] — Devise to A. for life, Sc to her heirs, 

the issue of her body, for ever, for their lives ; 
Sc in case A. has no son, then to her eldest 
daughter ; followed by a proviso, containing a 
devise over if A. left no issue, or they should 
become extinct, creates an estate tail in A. — 
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v . Steel (1828), 2 Sim. 233 ? 6L. J. O. S. 
Ob. 120 ; 67 E. R. 770. 

Annotations :—C ontd. Doe d. Burrin t?. Charlton (1840), 
1 Man, Sc G. 429. Held. Morrall t>. Sutton (1845), 1 Ph. 
533. 


11013. .] — A gift of real estate to A. for life, 

with remainder to her children, as tenants in 
common, A, in case A. shall die without leaving 
lawful issue, then with remainder over, is a gift to 
A. for life, with remainder to her children for life, 
with remainder to A. in tail. — PARR v. Swjndels 
(1828), 4 Russ. 283 ; 6 L. J. O. S. Ch. 09 ; 38 E. R. 
812. 

Annotation* Diitd. Coles v. Witt (1856), 2 Jur. N. 8. 1226. 

(Joiw4. Roddy v. Fitzgwrald (1858) J 6 H. L. Cos. 823. Reid. 

Hawker v. Saunders (1860), 8 W. R. 332. 

11014. — Testator, seised in fee of several 

estates, devised them to trustees in fee, upon trust 
to permit his sons A daughters respectively A 
severally to receive the rents A profits of the 
respective estates ; with a clause for preserving 
contingent remainders. A from Sc immediately 
after the decease of any of his children, testator 
devised the estate limited to him or her for life 
unto or among his or her child or children living 
at his or her decease for their natural lives as 
tenants in common, but with equal benefit of sur- 
vivorship among the rest of the children if more 
than one, Sc any one of them should die without 
leaving issue ; the child or children of each son or 
daughter taking the rents Sc profits of his or her 
parent’s estate only. Sc from Sc after the decease 
of all the children of each of his sons Sc daughters 
without issue, he gave the estate or estates to them 
respectively limited, to A among all the issue of 
sucn child or children during their lives as tenants 
in common, Sc to descend in like manner to the 
issue of his said sons and daughters respectively, 
so long as there should be any stock or offspring 
remaining. A for default or in failure of issue of 
any of his said sons Sc daughters, he devised the 
estate limited to him or her dying without issue, to 
the simvivors of his sons Sc daughters, for their 
respective lives, as tenants in common ; Sc after 
their respective deaths to the children of the sur- 
vivors oi them during their respective lives as 
tenants in common with such benefit of survivor- 
ship as aforesaid ; Sc after the decease of all of 
them, to the issue of such children, in like manner 
as the testator had devised the original estate of 
each of the sons Sc daughters. Sc for default or in 
failure of issue of all his sons Sc daughters but one, 
he devised all the estates to that one in fee j — 
Held : under this devise, a son of testator did not 
take an immediate estate tail in the premises de- 
vised to him, but an estate for life, with remainder 
in tail to his children as tenants in common, re- 
mainder to himself in tail. — Poe d. Gajjani v. 
Gallini (1835), 3 Ad. Sc El. 340 ; 4 Nev. Sc M. K. B. 
894 ; 4 L. J. Ex. 337 ; 111 E. B. 442, Ex. Ch. 


AnrwtaHons : — Distd. Coles v. Witt (1856), 2 Jur. N. 8. 1226. 
Consd. Re Hobbs, Hobbs t?. Hobbs, [1017] 1 Ob. 569. 
Refd. Roddy v. Fitzgerald (1858), 6 H. L. Cos. 823 ; 
Atkinson v. Holtby (1863), 10 H. L. Cae. 313 ; Forsbrook 
v. Forsbrook (1867), 3 Ch. App. 03 ; Andrew v. Andrew 
(1875), 1 Ch. D. 410; Hampton v. Holman (1877), 5 
Ch. I). 163 ; Bowen e. Lewis (1884), 9 App. Caa. 890, 
Mentd. Hart v. Talk (1852), 2 De G. M.& G, 300 ; Clarke v. 
Clemmans, Selway v. Cleramans (1866), 36 L. J. Ch. 171 ; 
Allgood v. Blake, Roach v. Blake, demiell v. Blake, 
Reed e. Blake, Allgood v. Blake (1873). 29 L. T. 331 ; 
Dalit Mohun Singh Roy v. Chukkun Lai Hoy, Bepln 
Mohun Singh Roy v. Chukkun Lai Roy, Prlambada Roy 
v. Chukkun Lai Roy (1897), 13 T. L. B. 356. 

11015, .] — Simmons v. Simmons, No. 10915. 

ante. 

11016. Testator devised land* to his son 

J . for life j biit if J. should die without issue, not 


leaving any children, then he directed that the 
lands should be sold and the proceeds divided 
amongst his three other son* : Sc if any of them 
should die before J„ then that their shares should be 
divided amongst their children : — Held : J. took 
an estate tail. — Machmll v . Weeding (1836), 8 
Sim. 4 ; Donnelly, 26 ; 5 L. J. Ch. 182 ; 59 E. R. 2. 

Annotation : — Consd. Re Mountgarret, Mountgarret v. 

Ingilby, [1919] 2 Oh. 294. 

11017. .] — Devise to S. for life remainder, to 

the eldest son of Q., but for want of such issue, then 
to his daughter or daughters, share Sc share alike, 
tor ever ; out, in case S. had no issue, then to hold 
to him, his heirs Sc assigns, for ever : — Held : S. 
took an estate in tail general. — D oe d. Burrin v . 
Charlton (1840), 1 Man. Sc G. 429 j 1 Scott, 
N. R, 290; 133 E. R. 401. 

Annotation : — Refd. Andrew v. Andrew (1875), 1 Ch. D. 410. 

11018. .] — Testator devised A bequeathed 

real Sc personal estate to trustees, upon certain 
trusts for the benefit of his two daughters, J. Sc R., 
Sc the children of R., during their lives ; A after 
their deaths, in trust for testator’s three sisters for 
their lives, Sc the life of the survivor ; Sc after the 
decease of his daughters Sc the children of R. Sc his 
three sisters, upon trust for M. AN., equally, for 
life | Sc if either of them should, after the death of 
J. Sc R., Sc R.’s children, Sc testator’s three sisters, 
die without issue male, upon trust for the survivor 
for life. The testator directed, that if M. should, 
after the death of J. Sc R., Sc R.’s children, Sc his 
three sisters, die before N., leaving issue male, then 
his trustees should convey one moiety of his real 
estate to trustees, to the use oi the first Sc other 
sons of M., successively, in tail male, with re* 
mainder to N. for life, with remainder to his sons 
in tall male ; Sc he directed one moiety of his 
personal estate to be invested in the purchase of 
real estate to be settled to the same uses. Testator 
then gave corresponding directions with regard to 
the other moiety, in the event of N. dying before M. 
In case M. & N. should both die without issue male, 
then testator directed his trustees to convey his real 
estate to such persons as would be his right heirs at 
the death of the survivor of M. & N., Sc to transfer 
his personal estate to such persons as would be his 
next of kin. The testator’s daughter R. Sc his three 
sisters, & M., all died without issue in the lifetime 
of his daughter J. On J.’s death, N. claimed an 
absolute interest in the personal estate, Sc suffered 
a recovery of the real estate, Sc afterwards died 
without issue : — Held : although M. died in the 
lifetime of J., Sc although from the circumstance of 
M. dying in the lifetime of N., the events in which 
the estate was limited to the issue of N. did not 
take place ; still, under the terms of the will, N. 
became entitled, on the death of J., to both 
moieties ; & he took the personal estate absolutely, 
Sc took an estate tail in the real estate. — Franks v. 
Price (1840), 8 Beav. 182 ; 0 L. J. Ch. 388 ; 4 
Jur. 909 ; 49 E. R. 72 ; previous proceedings 

(1838), 5 Bing. N. C. 37. 

11019. .] — A testatrix by her will, dated 

July 19, 1796, bequeathed, by a residuary devise of 
real estates, certain freehold lands to T. lor his life, 
Sc after his decease unto all Sc every the child Sc 
children of T. j if only one child, then to such 
child, his or her heirs, exors., administrators, or 
assigns j but if more such children, then equally 
to be divided among them, share Sc share alike, Sc 
to the heirs, exors., administrators, Sc assigns of 
such children respectively, as tenants in common ; 
Sc then proceeded thus : “ but in case T. shall 
happen to die without leaving lawful issue then I 
give the said premises unto B. Sc M., their heirs, 
exors., administrators, A assigns, as tenants 
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+?!! a ^ 10n ’ oh A r « ed n «vprthel«S8 with payment of 
the legacy of £1,000 which I do in that case give & 

bemM^ih ®' d *£ghter 0* the said M.. the dune to 

neit ! at M e « n i°i tw fv V f caIend ar months 
the i sai<i K ,’ * M -> their exors,, adminis- 
trators, or assigns, shall come into possession of 
the premises.’ Testatrix died on Sept. 7, 1798, 
leaving T. her heir-at-law, & he had several children, 
the eldest born before the date of the will, & the 
youngest after the death of testatrix. The eldest 
survived all the others, & died in 1805. On the 
death of testatrix, T. entered into possession of the 
devised lauds, & so continued until his death on 
June 20, 1837, having in 1832 suffered a recovery of 
the lands to the use of himself in fee. E. died 
intestate m 1815, leaving M. her heir-at-law, who 
a £ ain st the devisee of T, two undivided 
third parts of the said lands, as having passed to 
her under the will on the death of T. i—Held : the 
words “ in case T. shall happen to die without 
lawful issue,” die not narrow the estate in fee 
simple, which the children would have taken under 
the former part of the devise, into an estate tail : 
therefore that T. took an estate tail, which was 
converted into a fee simple by the recovery ; 
& not an estate for life, with remainder to his 
children in tail, with remainder to It. Sc M. in 
fee. — Dob d. Todd v. Duesbury (1841 ), 8 M. & W. 
514 ; 10 L. J. Ex. 410 ; 151 E. R. 1142. 

Annotations Apld. Bamford v. Lord (1854), 14 C. B. 708 
Conad. B'oater v. Hayea (1855), 4 E. & B. 717. Refd. 
Brpokruan t>. Smith (1872), L. R. 7 BJxch. 271. 

11020. -♦] — -A testator devised land & a 

dwelling-house Sc premises to his son ‘ 4 for & during 
the term of his natural life, Sc from Sc after his death, 
then X give Sc devise the same to the issue of his 
body lawfully begotten j if more than one, equally 
amongst them ; Sc in case he shall not leave any 
issue of his body lawfully begotten at the time of 
his death, then I give Sc devise same to my heir or 
heirs-at-law ” : — Held : under this devise the son 
took an estate tail. — D ob d. Cannon v. Rucastle 

( 18 r£ 9) A £ C ‘ B * 876 '* 19 J - C . P. 100; 14 
L. T. O. S. 254 ; 137 E. R. 753. 

11021. -.] — A testator gave freehold Sc lease- 
hold estates to trustees upon trust for A. for life, 
& directed them, after the death of A., to pay the 
rents, or so much thereof as should be necessary, for 
the maintenance of A.’s son Xt., &. all other sons of 
A. until he or they should attain twenty-five ; 
r * or kheir attaining twenty-five, upon trust 

for him & them for their lives, as tenants in common, 
& after their decease, in trust for the eldest son of 
XI. & the eldest of all the sons of A. Sc the heirs of 
ins Sc their bodies ; Sc for want Sc in default of 
such issue, ovor : — Held : the devise Sc bequest of 
the freehold Sc leasehold estates took effect in 
favour of R. & such other sons, Sc was not void for 
remoteness ; Sc there was an estate tail given to the 
eldest son of R. Sc the eldest of the sons of A. — 
James r. Wynford (Lord) (1852), 1 Sm. Sc Q. 40 ; 

1 L, J. Ch. 460 j 20 L. T. O. S. 273 ; 17 Jur. 17 ; 

1 W. R. 01 ; 05 B. R. 18. 

Al V£ )1 £ i \ on r : — Mentd. Re Radford, Jones v. Radford (1918), 
62 Sol. Jo. 604. 

11022. 

11124, post. 

11028. - 

ante. 

11024, 


-.] — Stanhouse v. Gab kell, No. 

— B haver v. Nowell, No. 10940, 

m — Devise in 1 8 1 7 of a freehold estate 

for lives renewable for ever, “ to my son W. during 
his life, Sc after his death, to his lawful issue, in 
such manner, shares, Sc proportions as he, by deed 
or will, shall appoint, Sc for want of such appoint- 
ment then to his issue equally, if more than one ; 
pc, if only one child, to said cmild ; & in failure of 
issue of W.,” to J. Another estate, consisting of 


fee simple lands, was devised in the same terms to 
another son, J. ; & on failure of the issue of J., it 
to go to W,, Sc W., before the birth of any child 
to W. (J. himself never married), joined in a 
recovery as to the lands devised to J\, & to which 
W. afterwards succeeded, in possession on J.’s 
death without issue. W. died leaving four chil- 
dren; he had not executed any appointment, but 
during his life disposed of both descriptions of 
lands to creditors for value : — '•Held » under these 
devises each of the first devisees took an estate 
tail by implication. — R oddy v. Fitzgerald (1858). 
6 H. L. Cas. 823 ; 10 E. B, 1518, H. L. 

Anwtations ;--<3onsd, Jordan v, Adams (1881), 9 C. B. N. S. 

n?i 3 ^P rad i cy ^& twri gW (1867), L. R. 2 0. P. 511 ; 
^ d a*\ Koe , 5 App. Caa. 447 ; Brown v. Lewis 

n anSP'i Clinton v. New- 

^h. 34. Retd. Surtees v. Surtees (1871), 
19 W. R. 1043 ; Re Nolley’s Trusts (1877), 26 W. R. 88 ; 
Rc Score, Tolman u. Score (1887), 57 L. T. 40; Van 
Grotten u. FoxweB, Foxwei! v. Van Grutten, [1897] A. C. 
668 , Re Wllmot, Wlimofc v. Betterton (1897), 76 L. T. 
415 ; Fox well v. Van Grutten (1898), 79 L. T. 617 ; Re 
Simcoe, V owler-Simcoe v. Vowler, [1918] 1 Ch. 652 ; Re 
Lawrence, Lawrence v. Lawrence, [1915] 1 Ch. 129. 
Memfl. Taylor v. St. Rolen's Cornu. (1877), 6 Ch. D. 264 ; 
Loach v. Jay (1878), 39 L. T. 242. 

11025. ,] — 0. by his will gave his estate to 

his grandson T. for life, with remainder to “ the 
first son of the body of T. severally & successively 
in tail male ” of the name of C. ; Sc for want of such 
lawful issue of that name, either by his said grand- 
son T. or his son .T,, then amongst his “ daughters 
& their children ” in fee : — Held : estates tail were 
given to the first & other sons of T. 

Semble : estates tail by implication were given 
to T. & J. after the estates tail of the sons of T.< — 
Parker v. Tootal (1805), 11 H. L. Cas, 143 ; 5 
New Rep. 378 ; 34 L. J. Ex. 198 ; 12 L. T. 89 ; 
11 Jur. N. S. 185 ; 13 W. R. 442 ; 11 E. R. 1280, 
H. L. ; affg. 8. C. sub nom. Barrow v Total 
(1862), 7 H. & N. 902, Ex. Ch. 

Annotations : — Refd. AUgood v. Blake, Roach v . Blake, 
Olonnoll t>. Blake, Reed v. Blake. Allgood v. Blake (1873), 
29 L. T. 331. Mentd. Dias v. De Livera (1879), 5 App. 
Cas. 123 ; Re Hillman, Ade r. Hillman (1910), ios L. T. 
183. 

11026. -.] — Denman v. Jones, No. 11072, 

post. 

11027. .] — A testator devised real estate to 

his children Sc grandchildren then in existence for 
life Sc to their children successively in tail male, “ Sc 
for default of such issue to all & every other the 
issue of my body. Sc for default of such issue to my 
own right heirs for ever ” ; — Held : the penulti- 
mate limitation created a remainder in tail general 
in testator himself. — Allgood v . Blake, Roach v . 
Blare, Reed v. Blake (1873), L. R. 8 Exch. 100 ; 
42 L. J. Ex. 101 ; 29 L. T. 331 ; sub nom. Reed 
v . Blake, Clennbll v. Blake, Roach v. Blake, 
21 W. R. 599, Ex. Ch. 

Annotations : — Mentd. River Wear Comra. v. Adamson 
(1HT7), 2 App. Caa 743 ; Rr Layard, Layard v. Beaa- 
borough (1916), 85 L. J. Ch. 505. 

11028. .] — G., who died in 1837, by will 

devised certain freehold hereditaments to W. for 
life, & if he should die without leaving a son, over. 
W. entered into possession of the property, Sc died 
in 1882, leaving a son B. who entered into posses- 
sion of the property, Sc contracted to sell it. The 
purchaser having objected to the title, a summons 
was taken out under Vendor Sc Purchaser Act, 
1874 (c. 78) ; — Held : there was an implied gift 
to the son of W., Sc this implied gift following on the 
gift to W. for life was equivalent to a word of 
limitation, Sc therefore, by the rule in Shelley's 
Case , No. 7798, ante, gave W. an estate in tail male, 

Sc as this had not been barred, B. was entitled to 
the property for an estate in tail male. — Re Bird 
Barnard’s Contract (1888), 59 L. T. 106, 
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“ (&).] 

11029. *.] — The thirteenth Viscount Mount- 

garret by his will devised his Irish estates upon 
trusts for his son H. for life, remainder for his, 
testator’s, grandson S. for life, remainder for “ his 
first Sc other sons in tail male for the respective 
terms of their respective lives successively & in 
remainder one after the other so that such only 
son as shall be entitled to Sc bear the title of 
Viscount Mountgarret shall be entitled to such 
rents Sc profits, & in default of such issue upon trust 
as hereinafter set out to the holder for the time 
being of the Mountgarret title Sc in the event of 
such title becoming extinct,” then upon trust for 
testator’s right heirs living at the death of the last 
holder of the title. The will contained a residuary 
devise. The Mountgarret title was created by 
King Edward VI., who conferred it upon R. Sc the 
heirs male of his body. Testator died in 1900 Sc 
EL became the fourteenth Viscount. He was 
twice married By his first marriage in 1868 he had 
one son only, namely, S. ; & by his second marriage 
in 1902 he had one child only, pltf. H. died in 
1912, Sc S. became the fifteenth Viscount Sc died 
without issue in 1918. On the death of S. pltf. 
became the sixteenth Viscount, Sc questions arose 
as to what interest he took under the will of the 
thirteenth Viscount in the Irish estates : — Held : 
(1) the true effect of the devise was to create 
estates in tail male Sc not merely life estates in the 
first Sc other sons successively of the fifteenth 
Viscount, Sc consequently the gift over in default of 
his male issue was not void for remoteness. 

(2) The gift over in default of issue male of the 
fifteenth Viscount, upon its true construction Sc 
in the events that had happened, operated as a 
gift to pltf. Sc the heirs male of the body of the 
first Viscount, under which pltf., as heirs male of 
the first Viscount by lineal descent, took an 
estate in tail male descendible or transmissible not 
only to the heirs male of his body but also, on failure 
of such issue, to collateral relatives who were heirs 
male of the body by the first Viscount. — Re 
Mountgarret, Mountgarret v. Ingilby, [1919] 
2 Ch. 294 ; 88 L. J. Ch. 405 ; 121 L. T. 414 ; 35 
T. L. R. 585 ; 63 Sol. Jo. 626. 


(6) Gift to Devisee and his Heirs. 

11030. Estate tall Implied.] — Anon. (1362), 35 
Lib. Ass. fo. 213, pi. 14. 

Annotations : — Consd. Berry v. Perry (1615). 3 Bulat. 62 ; 
Cowpore. Frankline (1616). 3 Bulat. 184. Apld. Chadcock 
v. Cowley (1624). Cro. Jac. 695. Retd. Beresford's Case 
(1608), 7 Co. Rep. 41 a: Altham’s Caae (1610), 8 Co. Rep. 
150 b ; Portingtons* Caae (1613), 10 Co. Rep. 35 b ; 
Dutton v. Engram (1617), Cro. Jac. 427. 

11031. -.] — A devise to one of four sons Sc 

his heirs for ever ; & if he die within age, or with- 
out issue, to his three other sons jointly. The 
devisee had issue a daughter, Sc died within age. 
Adjudged that he took an estate tail. — Soulle v . 
Gerrard (1596), Cro. Eliz. 525 ; 78 E. R. 773 ; 
sub nom. Sowell v. Garret, Moore, K. B. 422. 

Annotations : — Apld. Brice v. Smith (1737), Willes, 1. 
Dbtd. St Distd. Roe d. Fulham v. Wlckett (1741), Willes, 
303. Apld. Walsh v. Petersen (1744), 3 Atk. 193. Distd. 
Framlingham v. Brand (1746), 3 Atk. 390. Confd. Denn 
d. Wilkins v . Kemeys (1808), 9 East, 366. Expld. Right 
v. Day (1812), 16 East, 67. Apld. Doe d. Jones v. Owens 
(1830), 1 B.& Ad. 318. Expld. Morrall v. Button (1845), 
1 Ph. 533. Confd. Mortimer v. Hartley (1849). 3 De G. 
& Sin. 316. Expld. Grey v. Pearson (1857), 6 H. L. Cas. 61. 
Eefd. Leefe v. Baltingston (1674), Freem. K. B. 176; 
Hilliard v. Gonnlngs (1699), 12 Mod. Rep. 276 ; Scatter- 


good v . Edge (1699), 12 Mod. Rep. 278 ; Goodridge e. 
Goodridge (1742), 7 Mod. Rep. 453 ; Bagsh&w v. Spencer 
(1743), 2 Atk. 570. 

11032. .] — Devise to A. & his heirs, Sc if he 

die without issue to B., gives A. only an estate in 
tail. — Tuttesham v. Roberts (1603), Cro. Jac. 
22 ; 79 E. R. 18. 

Annotation : — Apld. Doe d. Jones v. Owens (1830), 1 B. & 
Ad. 318. 

11033. .] — A devise to “ my son A. after 

the death of my wife B. Sc if 0. my daughter do 
outlive A. Sc his heirs, then she shall have it,” 
conveys an estate in tail to A. ; for “ heirs ” must 
mean ” of his body,” as his sister, on surviving 
him, would be his heir general. — Webb v. Hearing 
(1617), Cro. Jac. 415; J. Bridg. 84; 3 Bulst. 
192 ; 1 Roll. Rep. 436 ; 79 E. R. 355 ; sub nom. 
Anon., Moore, K. B. 852. 

Annotations: — Apld. Dutton v. Engram (1617), Cro. Jac. 
427 ; King v. Rumball (1617), Cro. Jac. 448. Comd. 
Petty v. Goddard (1662), O. Bridg. 85 ; Badger v. Lloyd 
(1696), 1 Ld. Raym. 523. Distd. Luddington v. Klme 
(1696), 1 Ld. Raym. 203. Folld. Nottingham v. Jennings 
(1699), 1 Ld. Raym. 568. Apld. Walter v. Drew (1722), 
1 Com. 372 ; Preston d. Eagle v. Funnell (1739), Willes. 
164. Confd. Ginger d. White v. White (1742), Willes, 
348. Apld. Goodridge v. Goodridge (1742), 7 Mod. Rep. 
453; Pickering & Towers v. Towers (1758), Arab. 363. 
Distd. Goodright e. Dunham (1779), 1 Doug. K. B. 264. 
Apld. Harris r. Davis (1844), 1 Coll. 416. Refd. Tilly v. 
Col Iyer (1675), 2 Keb. 589 ; Crumble v. Jones (1709), 
Willes, 167, n. : JenkinB d. Prosper v. Jenkins (1752), 
Willes, 650. Mentd. Miller v. Spateman (1669), 2 r Keb. 
570 ; Roe d. Eberall v. Lowe (1790), 1 Hy. Bl. 446. 

11034. .] — Testator devises all his lands to 

his wife for life, remainder to his three daughters 
equally to be divided ; Sc if any of them die before 
the others, then the others to be her heirs ; S: if 
they all die without issue, remainder oyer ; 
adjudged that they all took vested estates tail. — 
King v. Rumball (1617), Cro. Jac. 448 ; 79 E. R. 
884. 

Annotation : — Reid. Holmes v. Meynel (1681), T. Raym. 452. 

11035. .] — A devise to “ A. Sc his heirs of 

land in B. Sc to C. Sc his heirs of land in D. Sc that 
the survivor shall be heir to the other, if either of 
them die without issue,” gives to A. an estate in 
tail, with cross-remainders over in fee. — Chadock 
v . Cowley (1624), Cro. Jac. 695 ; 79 E. R. 604. 

Annotations : — Confd. Potty t>. Goddard (1662), O. Bridg. 35 ; 
Goodridge v. Goodridge (1742), 7 Mod. Rep. 453. Apld. 
Doe d. Jones v. Owens (1830), 1 B. & Ad. 318. Diftd. 
Greenwood v. Verdon (1853), 1 K. & J. 74. Rifd. 
Collenson v. Wright (1663), 1 Sid. 148. 

11036. .1 — Whalley v. Rebde Sc Hal l 

(1696), 1 Lut. 804 ; 125 E. R. 421. 

Annotation : — Apld. Brice r. Smith (1737), Willes, 1. 

11037. .] — After a devise to A. & his heirs 

a limitation over to his collateral heirs makes such 
devise pass only an estate tail. — Nottingham v. 
Jennings (1700), 1 Ld. Raym. 668 ; 1 Com. 82 ; 
1 P. Wms. 23 ; 1 Salk. 233 ; 2 Eq. Cas. Abr. 808 ; 
Willes, 166, n. ; 91 E. R. 1279. 

Annotations: — Confd. Preston d. Eagle v. Funnell (1739), 
Willes, 164 : Ginger d. White v. White (1742), Willes. 
348 : Re Waugh, Waugh r. Cripps, (1903) 1 Oh. 744. 
Brefa. Bamfleld e. Pop ham (1702), 1 P. Wm 64 ; Idle v. 
Cook (1705), 1 P. Wms. 70 ; Crumble v. Jones (1709), 
Willes, 167, n. ; Goodridge v. Goodridge (1742), 7 Mod. 
Rep. 453. 

11038. .] — Under a devise to A. & his heirs 

for ever, & if he die without issue then to his right 
heirs, A. takes an estate tail. — Brice v. Smith 
(1737), Willes, 1 ; 2 Com. 539 ; 125 E. R. 1025. 

Annotations : — Apld. Doe d. Ellis v. Ellis (1808), 9 East. 382 ; 
Doe d. Jones v. Owens (1830), 1 B.& Ad. 318. Confd. 
Doe d. Cadogan v. Ewart (1838), 7 Ad. Sc El. 636. Arid. 
Rlmlngton v. Cannon (1853), 12 C. B. 18. MttQtd. Buraett 
v. Spilsbury (1843), 10 Cl. & Fin. 340. 

11039. .] — Devise of lands to A. for ninety- 
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11080 I. Estate tail implied.] — he Louohhxad, Hamilton v. Louohhead, (1918) 1 1. R. 227.* -IR. 
11080 It. .) — Briscoe r. Brisco* (1880), Hayss, 84. — IR. 
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nine years, if he should so long live ; & after the 
determination of the term, to the heirs of the body 
of A. ; & in default of such heirs, over : — Held : 
an estate tail in the heir of the body of A. as an 
executory devise. — Harris v. Barnes (1768), 
Amb. 006 ; 4 Burr. 2157 ; 1 Wm. Bl. 043 ; 27 
E. R. 432. 


Annotations .— Reid. Venables v. Morris (1797), 7 Terra Rep. 

342 ; Milman v. Lane (1901), 85 L. T. 180. 

11040. ,] — Under a devise as follows: “ & 

as touching my real estates, both freehold & lease- 
hold, situate, etc., I devise the rents & profits thereof 
to my exors. hereafter named, until my daughters 
attain their several ages of twenty-one years, in 
trust they they, my exors., improve same in like 
manner & purpose as I have hereby directed my 
personal estate, for the advantage &> education of 
my daughters ; & as to the freehold & inheritance 
of my real estate, I devise same to my daughters ; 
when & as they attain their several ages of twenty- 
one years, equally between them & their heirs for 
ever, to take as tenants in common ; Provided that 
if both my daughters die without lawful issue, then 
I devise my real estate unto & amongst my two 
brothers T. & R. & my nephew, J. S., son of my late 
brother J., their heirs <fc assigns for ever, to take 
as tenants in common ” : — Held : the daughters 
only took an estate tail with remainders over. — 
Chapman d. Scholes v. Scholes (1771), 2 Chit. 
043. 

11041. .] — Denn d. Geering v. Shenton 

(1770), 1 Cowp. 410 ; 2 Chit. 002 ; 98 E. R. 1158. 

Annotation : — Refd. Doe d. Cadogran v. Ewart (1838), 7 

Ad. & El. 636. 


11042. .] — Roe v. Scott & Smart (1787), 

1 Fearae on Contingent Remainders, 10tli ed. at 
p. 473, n. 

Annotation : — Raid. Doe d. Cadogran v. Ewart (1838), 7 
Ad. & El. 636. 

11043. .] — A. after giving different annuities 

to an only son increasing at different ages till 
thirty, & to be paid to him until he married, 
devised thus : “In case my son shall happen to 
marry before he attains the age of thirty, then I 
give & devise to him & the heirs of his body all 
my real & personal estates, etc.,' & if my son should 
happen to die without leaving issue of his body, 
then I give & devise same to my brother B.” : — 
Held ; the son took an estate tail in the real 
estates, <fc the personal estate absolutely. — 
Daintry v. Daintry (1705), 6 Term Rep. 307 ; 
101 E. R. 567. 


Annotations : — Refd. Booth v. Booth (1799), 4 Vos. 399 ; 

Doe d. Cadogran r. Ewart (1838), 7 Ad. & El. 636 ; Barn- 

ford v. Lord (1854), 14 C. B. 708. 

11044. .] — Devise to A. & her heirs, & if 

she died without issue, then she was enabled to 
dispose of the estate by will or deed ; & for want 
of such issue & direction, etc., then to the devisor’s 
right heirs. A. who had issue took an estate tail. 
— Doe d. Neville v. Rivers (1797), 7 Term Rep. 
270 ; 101 E. R, 973. 

11045. .] — Under a devise of land to testa- 

tor’s son J. his heirs & assigns for ever ; but in 
case his son should die without issue, then, to go 
to the child of which his second wife was enceinte : 
— Held : J. took an estate tail. — Doe d. Ellis v. 
Ellis (1808), 9 East, 382 ; 103 E. R. 618. 

Annotations : — Apld. Doo d. Jones v. Owens (1830), 1 B. & 

Ad. 318. Rofa. Doe d. Cadogran v. Ewart (1838), 7 Ad. 

& El. 636. 

11046. .] — Devise to II., my brother’s son, 

to hold to him & hia heirs, & in case my brother 
& his son should happen to die having no issue of 
either of their bodies, then to J. & his heirs. This 
is not a defeasible fee simple in H. the son, with an 
executory devise over, but an estate tail. — 


Romxlly v. James (1815), 6 Taunt. 263 ; 1 Marsh. 
692 ; 128 E. R. 1035. 

Annotations : — Apld. Peyton v. Hughes (1842), 7 Jur. 311. 
Mentd. Spratt v. Jeffery (1829), 5 Man. & Ry. K. B. 188 ; 
Souter v. Drake (1834), 5 B. & Ad. 992 ; Neeves v. Barrage 
(1849), 14 L. T. O. S. 394. 

11047. .] — Devise of lands to R., his eldest 

son, & his heirs ; but if it should happen that R. 
should die & leave no issue, then to ms son W. & 
his heirs ; & if he should die without issue, then 
to his son E., etc. : — Held : R. took an estate tail. 
— Dansey v . Griffiths (1815), 4 M. & S. 01 ; 106 
E. R. 758. 

Annotation .—Reid. Doe d. Cadogran v. Ewart (1838), 7 
Ad. & El. 636. 

11048. .1— A devise to A. & his heirs, but in 

case A. should die without lawful issue, then to B. 
his heirs and assigns for ever : — Held : to give an 
estate tail to A. — Doe d. Hawkesworth v. 
Hawkesworth (1847), 9 L. T. O. S. 76. 

11049. .] — By his will testator, who died in 

1819, devised & bequeathed the residue of his real 
& personal estate to E., to hold to her & to her 
heirs & assigns for ever, provided that in case E. 
should die without lawful issue born of her body 
& living at the time of her decease, then to M., 
her heirs & assigns for ever ; provided also in case 
E. W. & M. should both die without leaving issue 
lawfully born of their bodies, then the same estate 
should go unto testator’s nieces. By a codicil 
testator devised to the M. all testator’s freehold 
estate called H., forming part of the residue 
devised by the will, “ unto & to the only proper 
use & behoof of M., her heirs & assigns for ever ; 
provided, nevertheless, that in case M. shall depart 
this life without leaving lawful issue of her body,” 
then testator gave & devised same “ in maimer & 
form given & devised ” by him in & by his will : — 
Held : that under the codicil M. took an estate 
tail.— Biss r. Smith (1857), 2 H. & N. 105 ; 26 
L. J. Ex. 295 ; 157 E. R. 44. 

11050. .] — Devise to A. for life, with re- 

mainder to B. & his hen's, but if B. died in the life 
of A. “ without leaving lawful issue,” then imme- 
diately after the death of A. the lands were to be 
sold & the produce divided. In case B. should 
outlive A., & die “ without leaving any lawful 
issue,” then the lands were to be sold by B.’s 
exors. & the proceeds divided. B. survived A. : — 
Held : he took an estate tail, & not an estate in 
fee with an executory devise over. — P eakes v. 
Standley (1857), 24 Beav. 485 ; 30 L. T. O. S. 
182 ; 53 E. R. 445. 

11051. .] — Testator devised real estates to 

his son & his heirs, but without power of selling 
them, & he willed that they should, at his death, 
go to his lawful issue absolutely, & if his son 
should not have any lawful issue him surviving, 
then over : — Held : the son took an estate tail. — 
Marshall v. Grime (1860), 28 Beav. 375 ; 29 
L. J. Ch. 592 ; 2 L. T. 160 ; 0 Jur. N. S. 390 ; 8 
W. R. 385 ; 54 E. R. 410. 

11052. .] — Devise to A. for life, & from & 

after his decease unto the heirs of her body, they 
take the freehold & inheritance thereof as tenants 
in common, & in default of such heirs of the body 
of A. unto testator’s own heirs : — Held : A. took 
an estate tail. — A nderson v. Anderson (1861), 
30 Beav. 209 ; 4 L. T. 198 ; 7 Jur. N. S. 1067 ; 9 
W. R. 492 ; 54 E. R. 868. 

11053. .] — Testator by his will, dated before 

the passing of the Wills Act, 1837 (c. 26), devised 
property to trustees & their heirs, to the use of 
his daughter A. for life, &, after her decease, in 
trust for such one or more of her children, or his, 
her, or their issue, in such manner & form, etc., 
as A. should by will appoint; &, in default of 
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32 * — Gifts by implication : Sub-sect . 4, B, 

(o) <fc (d)J 

appointment, “ in trust for all and every her 
children, & the heirs of their body or bodies law- 
fully begotten, in equal shares and proportions.’ * 
Testator then proceeded — “ In case of the death 
of my daughter A. without leaving any child her 
surviving, & in the event of such child or children 
her surviving & dying without leaving any issue 
of his or her body, then in trust for my own right 
heirs for ever.” A. had a son who died in her 
lifetime, having previously joined with her in the 
execution of a disentailing deed : — Held : the son 
of A. took a vested estate tail under the will. — 
Richards V . Davies (1863), 13 C. B. N. S. 861 ; 1 
New Hep. 403 ; 32 L. J. C. 1\ 112 : 11 W. R. 430 ; 
143 E. R. 340, Ex. Ch. 

11054. .] — Testator devised two cottages to 

a daughter for life, with remainder as to one 
cottage to her youngest daughter E. & her heirs, 
& With remainder as to the other cottage to her 
son W. & his heirs* with a gift over, “ if either E. 
or W. should die without an heir, their share is 
to go to the survivor’s heir or heirs ” i — Held i E. 
& W. took estates tail, with a contingent remainder 
in fee to the person who should be the heir of the 
survivor at the death of the tenant for life . — Re 
Waugh, Waugh v, Oripps, [1903] 1 Ch. 744 ; 72 
L. J. Ch. 586 ; 88 L. T. 54 ; 51 W. It. 461 ; 19 
T. L. R. 238. 

(c) Gift to Devisee Without Words of Limitation, 
11055. Whether estate tall implied.] — Anon. 
(1560), Dal. 26 ; 123 E. R. 245. 

11056. .] — S. devised a certain house to his 

wife for life, & after her decease his son W. to have 
it, & if his son W. many, & have any male issue 
lawfully begotten of his body, then his son to have 
the house after his decease, if he have no male 
issue lawfully begotten of his body, then his son 
S. to have the house. It S. marry, & have issue 
male of his body lawfully begotten, then his son 
to have the house after his decease ; if no issue 
male, then his son T. to have the house : if T. 
marry, having a male issue of his body, lawfully 
begotten, then his son to have the house after his 
decease ; if he no issue male, then his son R. in 
like manner, ct totidem verbis , & so to D. tot idem 
Verbis ; & then he added this clause, “ if any of 
his sons or their heirs male, issue of their bodies, 
Went about to alien or mortgage the house then the 
next heir to enter.” Resolved : an estate in tail 
male in all the sons is created. — M onday’s Case 
( 1611), 9 Co. Rep. 127 b ; 77 E. R. 915. 

Annotations : — Apld. Chadock v. Cowley (1024), Cro. Jac. 
695. Consd. Spirt v. Bence (1634), Cro. Car. 368. Apld. 
Petty 1?. Goddard (1662), O. Bridg. 35. Gonad* Meredith 
v. Webber (1666), O. Bridg. 660. Diftd. Luddiugton v. 
Kime (1697), 1 ltd. Raym. 203 ; Bamfield v. Popharn 
(1703), Holt, K. B. 233. COnsd. Walter v. Drew (1722), 
Com. 372 ; Shaw t>. Weigh (1725), Fortes. Rep. 68. 
Apld. Wharton v. Gresham (1776), 2 Win. Bl. 1083 ; 
Seale v. Barter (1801), 2 Bos. & P. 485 ; Doe d. Garrod 
v. Garrod (1831), 2 B. Sc Ad. 87. Retd. Portington’s Case 
(1613), 10 Co. Rep. 35 a ; Beck’s Case (1630), Litt. 344 ; 
A.-G. v t Young (1738), Com. 423 ; Stokes t>. Heron (1845), 
12 Cl. & Fin. 161. 

11057. .] — Devise of realty & personalty to 

the wife of testator tor so many years as she should 
live sole ; remainder, if she should marry or die, 
to the next heir male of the body of his first son, 
& to the heirs male of his body ; remainder, in 
default of such issue, to the second son, if then 
living, & if dead, remainder as before ; & so to 
the third son ; & so to T., fourth son of testator, 
“if he be then living ; & if he be dead, then to 


remain to the next heir male of the body of T., 
& to the heirs male of Ids body begotten* & to be 
begotten for ever*” T. takes an estate tail by 
this devise ; & so much the rather, as such con* 
struction is required by other clauses in the will, 
expressing the general intention of testator.- — - 
Petty v . Ooddard (1662), O. Bridg. 35 ; 124 
E. R* 454. 

Annotation : — Mentd. Charapneys e. Browne (1735), Barnes, 
440. 

Wright v . Hiccocks (1667), 2 
Keb. 189 ; 84 E. R. 118. 

11059. \] — A. devises lands to his son B., 

6 if B. die without heirs, to B.’s brother 1 B. takes 
an estate tail by implication. — A llen v. Spend- 
love (1673), Preem. K. B. 74, 85 ; 2 Eq. Oas* Abr. 
306 ; 89 E. R. 55, 63. 

11060* .] — A devise to one with a limitation 

over to another if the first devisee dies without 
issue, creates in construction of law an estate tail 
in the first devisee as well as if the devise had been 
to him & the heirs of his body. — SPARROW v, 
Shaw (1720), 3 Bro. Pari. Cas. 120 ; 1 E. R. 1216 ; 
sub nom . Shaw v. Weigh, 8 Mod. Rep. 882 j 1 
Eq. Cas* Abr. 184, pi* 28 ; Fortes. Rep. 58 ; Fita-G. 

7 ; 2 Stra. 798, II. L. ; revsg. S. C. sub nom . 
Shaw v. Way, 8 Mod. Rep. 253. 

Annotations: — Consd. Ginger d. Whit© v. White (1742), 
Wllles, 348. Apia. Goaolphln v. Godolphin (1747), 1 
Ves. Sen. 21. M. Glenorchy v. Bosvillo (1733), Cas. 
temp . Talb. 3 ; Papilllon v. Voice (1734), Kel. w. 27 ; 
Wyld r. Lewie (1738), 1 Atk. 432 ; Haysraan r. Moou 
(1741), 7 Mod. Rep. 430 ; Strode v. Seymour (1741), 2 
Coop. temp. Cott. 636 ; Bagshaw v. Spencer (1748), 1 
Ves. Sen. 142 ; Gibson v. Montfort (1760), 1 Ves. Sen. 
485 ; Vaughan v. Farrer (1751), 2 Ves. Sen. 182 ; Good- 
title d. Pearson «. Otway (1753), 2 Wils. 6 ; Letheulller 
t\ Tracey (1754), Amb. 220 ; Southby v. Stonehouee (1755). 
2 Vos. Sen. 610 ; Bayer v. Maeterman (1757), Wilm. 386 ; 
King v. Burchell (1759), 1 Eden, 424 ; Baddeley v. 
Leppingwell (1764), 3 Burr. 1533 ; Goodtitle d. Richardson 
v. Edmonds (1798), 7 Torm Rep. 635 ; Murthwaitc v. 
Jenkinson (1824), 2 B. & C. 357. 

11061. .1 — R. by his will devised bo his Wife, 

E., all his lands, etc., not settled in jointure, A 
then says, if it shall happen that she shall have 
no son nor daughter by me, for want of such issue, 
the said premises to return to my brother, pltf., 
if he shall be then living, & his heirs for ever, 
paying to A. & B. £150 within a year after E.’s 
death. Decreed to be an estate tail in E., because 
where preceding words are proper to create an 
estate tail, the legal operation of them cannot be 
controlled by subsequent provisions. — W yld v. 
Lewis (1738), 1 Atk. 432 ; West temp . Hard. 308 ; 
26 E. R. 276, L. C. 

Annotations : — Expld. Parkor v. BirkB (1854), 1 K.& J. 136. 
Consd. Blinston v. Warburton (1856), 2 K. A J. 400. 

11062. .]• — A. devised to hiB nephew B., but 

if he died without male heir, then to another 
nephew C. & his heirs ; & charged the estate 
with an annuity to D. & several legacies to other 
persons to be paid at a future time : — Held : B. 
took an estate tail. — Denn d. Slater v . Slater 
(1793), 5 Term Rep. 335 ; 101 E. R. 187. 
Annotations : — Apld. Doe d. Jones v. Owens (1830), 1 B. & 
Ad. 318. Beil East ©. Twytord (1853), 4 H. L. Cas. 517 ; 
Good v. Good (1857), 7 E. & B. 295. 

11068. .] — Under a devise to A. of all 

testator’s whole estate & effects real & personal, 
etc. “ who shall hold & enjoy the same as a place 
of inheritance to her & her children or her issue 
for ever ; & if it should so happen that A. should 
die leaving no child or children, or A.’s children 
should die without issue,” then over : — Held : A. 
took an estate tail. — W ood v . Baron (1801), 1 


East, 259 ; 102 E. R. 101. ^ 

Annotations : — Apld. Trash v. Wood (1839), 4 My. A Ct. 324. 
Refd. Byng r.Byng (1862), 10 H. L. Cas. 171. 


PAM XVI. SECT. 82, SUfi-dECt. 4.~ fc. ( 0 ). 

11055 1. Whether edlate tail imptied,)- ASiifeitmOK t>, ASltBnmaft, 22 U. R. 146.— CAN. 
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Part XVI.— Construction. 


kua 0 ®?**. . Devise to A. & after his death to 

his first & other sons. A in default of male issue 
then unto his eldest & other daughters, Sc to their 

heirs male for ever. An estate in tail male in A. 

Wight v. Leigh (1800), 16 Vee. 5fe4 ; 83 E. R. 


11066. -.] — Devise, that J., a trustee for 

devisor, shall grant the premises to JVs son G., 
to enter on after the death of J., & that J. Sc G. 
shall within one month after devisor’s decease pay 
£100, to W. Sc T. t>o discharge legacies, & if they 
omit to do So, that W. Sc T. shall let the premises 
Sc raise the £100 out of the rent, they keeping the 
deeds of the premises, & not allowing J. Sc 5. to 
sell or mortgage till the legacies be paid & G. be 
twenty-one years of age ; Sc that if G. die & leave 
no child lawfully begotten of his own body, W. & 
T. shall sell the premises & divide the proceeds 
among brothers, etc. : — Held : an estate tail in 
G. — Baggett v. Beaty (1828), 5 Bing. 243 ; 2 
Moo. & P. 612 ; 7 L. J. O. 8. 0. P. 9 ; 130 E. B. 
1054. 

Annotation ReW. Parker v. Birks (1854), 1 K. A J. 156. 

11066. .] — Devise of land to trustees, in 

trust to put E. in possession of them when she 
comes of age, & if she die during her minority, or 
without issue, in trust for T. But if E. attain 
twenty-one or marry, one- third for the use of the 
first male issue of her body ; one-third for the use 
of the second male issue ; & one- third for the 

use of the third male issue ; charged with an 
annuity for E. But if E. die without male issue, 
Sc leave female issue, for the use of the female 
issue & the heirs male of their bodies : — Held : 
E. took an estate tail. — P ermewan v. Mitchell 
( 1831), 7 Bing. 351 ; 5 Moo. & P. 257 ; 9 L. J. 
O. 8. C. P. 58 ; 131 E. R. 135. 

11067. .] — Testator being seised in fee of 

freehold land, & of copyhold according to the 
custom of the manor, the freehold Sc copyhold 
being intermixed, devised as follows : “ As to my 
worldly estate, I dispose thereof as follows : 1 give 
to my nephew T. G. all my lands, to have Sc to 
hold during his life, & to his son if he has one, if 
not, to the eldest son of my nephew T. G. Sc to 
his son after him, if he has one, if not to the regular 
male heir of the G. family.” By codicil stating 
that hie nephew T. G. then had a sou born, he 
gave to that son, after his father’s decease, all his 
freehold Sc copyhold lands ; & to his eldest son, 
if he had one ; but if he had no son, then to the 
next eldest regular male heir of the G. family. 
By the custom of the manor, copyhold lands, 
parcel thereof, of which any tenant died seised in 
tee, passed by descent to the youngest sou 
Held : by the will Sc codicil the son of T. G. took 
an estate tail. — DoE d. Garrod v. Garrod (1831), 
2 B. & Ad. 87 ; 9 L. J. O. 8. K. B. 149 ; 109 E. B. 
1070. 

Annotation : — Consd. Doe d. Burr In v. Charlton (1840), 1 

Man. Sc G. 429. 

11068. Bacon v. Cosby, No. 10898, ante. 

1106B. Colb v. Goble, No. 10899, ante . 

11070. Testator, before the Wills Act 

cam© into operation, devised his “ estate ” at A. 
to 8. for life, charged with life annuities, but in 
case the annuitants, or any one of them, sur- 
vived S., he gave the aforesaid “ estate ” to S.’s 
eldest surviving son, charged with the annuities, 
but in default of issue male he gave the aforesaid 
44 estate ” to T. charged in like manner, Sc unto 
his eldest son upon the same conditions, but in 
default of issue male the premises were to descend 


to testator’s heirs, charged as above 
the words in default of issue male were not to be 
construed referentially as meaning in default 
of an eldest surviving son, but generally, so as to 
give 8. an estate in tail male. — K ey v . Key 
( 1853), 4 De G. M. & G. 73 ; 1 Eq. Bep. 82 ; 22 
L. J. Oh. 641 ; 22 L. T. O. 8. 67 ; 17 Jur. 769 ; 43 
E. B. 435, L. JJ. 


Annotations : — Reid. Pride v. Fooka (1858), 3 De G. & J. 
252 ; Maddison v. Chapman (1859), 3 Do G. & J. 536 ; 
Re Smith’s Trusts (1865), L. R. 1 Ed. 79 ; Burtees v . 
Hopkinson (1867). L. R. 4 Eg. 98 ; Re Thomson’s Trusts 
(1870), L. R. 11 Eq. 146 ; Waite v. LittleWood (1872), 8 
Ch. App. 70 ; Sweeting v. Prideaux (1376), 2 Ch. D. 4i3 ; 
Bowen v. Lewis (1884),!) App. Oas. 800 ; Mellort?. Daintree 
(1886), 33 Ch. D. 108. Mentd. Ware v . WatRon (1855), 
7 Do G. M. & G. 248 ; Crofts v. Middleton (1856), 8 De 
G. M. & G. 192 ; Hannam v. Sims ( 1 858), 2 De G. & J. 151 i 
Stewart v. Jones (1850), 33 L. T. O. S. 114 ; PryBO v. 
PryBe (1872), L. R. 15 Eq. 80 ; Smith v. Crabtree (1877), 
25 W. R. 824 ; A.*G. & Settle R. 1). C. v. Limeadale 
R. D. C. (1902), 86 L. T. 822 ; Phillips v. Rail (1006), 54 
W. R. 517. 


11071. .] — Testator by his will made in 

1812, after giving his property to his wife “ for 
her natural life,” devised as follows : “ Also I 

give to my grandson R., that house, etc., with the 
garden now in the tenure of, etc* Also I give to 
my granddaughter A., the house I now live in 
with the garden, etc. Also 1 give to my two 
granddaughters S. Sc J. a house, etc. Also I give 
to the said 8. Sc J. a piece of arable land now in 
the tenure of, etc., all to be equally divided. Also 
I give to my grandson R., £600 5 per cents. Also 
I give to my granddaughter A. £600 5 per cents. 
Also 1 give to my two granddaughters 8. & J. £400 
each, now on bond in the Bank of England. In 
case cither of them die without issue that portion 
to be divided amongst the survivors ” : — Held : 
A. took an estate tail in the house Sc land devised 
to her. — Thomas v. Butt (1856), 1 H. & N. 109 ; 
27 L. T. O. S. 205 ; 156 E. B. 1137 ; sub nom. 
Butt v. Thomas, 3 C. L. B. 1309 ; 25 L. J. Ex. 
256 ; 2 Jur. N. 8. 692, Ex. Ch. 

11072. .] — Testator gave real estate to 

trustees upon trust for his grandson, pltf., for life, 
Si directed that the trustee®, until pltf. should 
attain twenty-five, should receive the rents. Sc 
after certain deductions, should pay them in their 
discretion to the separate use of his, testator’s, 
daughter & her children ; Sc upon his grandson 
attaining twenty-five should put him into 
possession of the property, & any surplus rents, Sc 
immediately after his demise he gave the same 
property to the heirs of the body of his said grand- 
son lawfully issuing, Sc for default of such issue 
over in somewhat similar terms to the other 
children of his daughter, with an ultimate limita- 
tion to his, testator’s, father’s right heirs. There 
was then a gift of other property somewhat in 
the same terms to the other grandchildren, exclud- 
ing pltf. : — Held : pltf. took an equitable estate 
tail. — Denman v. Jones (1867), 10 L. T. 787. 


(d) Other Cases. 

11073. No previous estate limited to person whose 
issue referred to.] — Newton v . Barnardine 
(1587), Moore, K. B. 127 ; 72 E. R. 484 ; sub nom . 
Cosens Case, Owen, 29 ; 1 Eq. Cas. Abr. 179. 

Annotations Consd. Goodridge v. (ioodtidge (1748), I 
Mod. Rep. 453 $ Lloyd v. Abrahall (1754), cited in 1 Hov. 
Supp. 378. Eipld. * Distd. Doe d. Cape t>. Walker 
(1840), 2 Man. £ G. 113. Reid. King r. Moiling (1672), 
1 Vent. 225 ; Scattergood v. Edge (1699), 12 Mod. Rep. 
278 : Walter r. Drew (1723), 1 Com. 372. Mentd. East- 
court v. Weeks (1698), i Salk. 186. 

11074. .] — Tilly v. Collier (1676), 2 Lev. 

162 ; 3 Keb. 689 ; 83 E. R. 499. 

Annotations : — Consd. Doe d. Cape e. Walker (1840), 2 Man. 
1 G. 113 ; Darley r. Martin (1853), 13 C. B. 683. “ ~ 
Wcstcott v. CulUford (1844), 3 Hare, 265. 
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Sect. 32 . — Gifts by implication: Sub-sect. 4, £. 

11075. -.] — A devise that if W. the eldest 

son of testator should happen to die without issue, 
that then, & not otherwise, after W.’s death, he 
devised it over to his son R. & his heirs : — Held : 
W. took an estate tail by implication. — Walter v. 
Drew (1723), 1 Com. 372 ; 92 E. R. 1117. 

Annotations Consd. Lloyd v. Abrahall (1754), cited in 1 

Hov. Supp. 378 ; Roe d. Conolly v. Vernon (1804), 5 

East, 51 ; Doe d. Cadogan v. Ewart (1838), 7 Ad. 6c El. 

636. Diatd. Ex p. Davies (1851), 2 Sim. N. S. 114. Reid. 

Robinson v. Grey (1807), 9 East, 1. 

11076. .] — A. having the reversion in fee of 

lands settled upon the marriage of £. his son, in 
the usual manner, devises all the lands in that 
settlement on failure of issue of the body of B. & 
for want of heirs male of his own body to his 
daughter F. & the heirs of her body. This will 
does not give an estate tail by implication to B. 
The devise to F. is executory ; & is void, as being 
on too remote a contingency. — Lanesborough 
(Lady) v. Fox (1733), Cas. temp . Talb. 262 ; 3 Bro. 
Pari. Cas. 130 ; 25 E. R. 768, H. L. 

Annotations : — Reid. Clare v. Clare (1734), Cas. temp. Talb. 

21 ; Lytton v. Lytton (1793), 4 Bro. C. C. 441 ; Bryan v. 

Mansion (1852), 5 De G. & Sm. 737. 

11077. .] — A devise “to A. for life, & if 

my son R. die without heirs, then my son J. shall 
enjoy my land,” passes an estate in tail to R. 
by implication. — Goodridge v. Goodridge (1742), 
7 Mod. Rep. 453 ; Willes, 369 ; 87 E. R. 1351. 

11078. .1 — A devise to A. *s three sons in tail 

remainder to all & every other son of A. without 
naming any estate, remainder for wai t of such 
issue to B. in tail male : the after born sons of 
A. take an estate in tail male. — Evans d. Brooke 
v. Astley (1764), 3 Burr. 1570 ; 1 Wm. Bl. 499, 
521 ; 97 E. R. 986. 

Annotations : — Distd. Hay v. Coventry (1789), 3 Term Rep. 

83. Consd. Doe d. Harris v. Taylor (1847), 10 Q, B. 718. 

Dbtd. Parker v. Tootal (1865), 5 New Rep. 378. Consd. 

Surtees t\ Surtees (1871), L. R. 12 Kq. 400. Reid. Kershaw 

v. Kershaw (1854), 3 E. & B. 845. Mentd. Doe d. Dacre 

v. Dacre (1798), 1 Bos. & P. 250 ; Re Nash, Cook v. 

Frederick, [1909] 2 Ch. 450. 

11079. .] — A. by his will, after bequeathing 

certain pecuniary legacies to C. & D., his son <£ 
daughter by a second marriage, Sc £100 to his 
granddaughter E., declared, “ But if it should 
happen that my son B. should marry & have heirs 
of his own, then my will is, that my exors. shall 
pay unto E. the further sum of £100 in addition 
to the £100 before bequeathed to her, to be paid 
within twelve months after the birth of B.’s first 
child.” Sc after giving certain specific legacies to 
C. Sc D., he proceeded as follows : “ In case it 
should happen that B., A.’s eldest son & heir-at- 
law, should depart this life & having no heirs law- 
fully begotten, Sc that my freehold tenement 
situate, etc., should fall by descent unto E., Sc she 
inherit Sc possess the same ; then my will is, that 
E. shall pay out of my said freehold tenement the 
sum of £400, viz. £200 to C., Sc £200 to D. ( the 
same to be paid within twelve months after E. 
comes into possession of the said estate ” ; adding 
a power of entry Sc sale in case of non-payment 
of the £400 : — Held : the words “ in case it should 
happen that my son B. should depart this life <fc 
having no heirs lawfully begotten, Sc that my 
freehold tenement should fall by descent unto E., 
contemplated an indefinite failure of issue, from 
which an estate tail in B. might be implied ; but 
the will contained no devise over to E. express or 
to be implied, so as to cut down the estate taken 
by B. the heir-at-law to an estate tail with 
remainder to E. in fee, though there were strong 
grounds for conjecturing that testator intended 


E. to succeed to the estate in case his heir B. 
should die without issue ; in order to cut down 
interest of B. the heir to an estate tail, an express 
devise over is unnecessary, if the intention of 
testator that the estate should go over in case B. 
the heir died without issue, is clearly ma n if ested 
by the will. 

First, with respect to the estate taken by the 
heir-at-law, it must be premised, that, in order to 
ground the implication that he takes an estate 
tail, it must be held that there is a devise over to 
testator’s granddaughter Mary. Supposing, then, 
that an unequivocal devise over to pJary is to be 
found in the expressions of this will, ip appears 
to be sufficiently clear, from the authorities cited 
at the bar, that the heir-at-law would, by implica- 
tion, take an estate tail (Tindal, C.J.). — Doe d. 
Cape v. Walker (1840), 2 Man. Sc G. 113; 2 
Scott, N. R. 317 ; 133 E. R. 684. 

11080. Gift over on death without leaving a son.] — 
Milliner v . Robinson (1000), Moore, K. B. 082 ; 
72 E. R. 837 ; sub nom. Bifikld’s Case, cited in 
1 Vent, at p. 231. 

Annotations : — Consd. Dubber v. Trollope (1764), Amb. 453. 
Apld. Mellish v. Mellish (1823), 3 Dow. & Ry. K. B. 804, 
Consd. Doe d. Jones v. Davies (1832), I Nev. & M. K. B. 
654 ; Beauchant v. Usticke, [1880] W. N. 14. Reid. Kin* 
t% Melling (1G72), 1 Vent. 214, 225 ; Luddington v . Kime 
(1697), 1 Ld. Raym. 203 ; Bamflold v. Popham (1703), 
Holt, K. B. 233 ; Wyld t>. Lewis (1738), West temp. Hard. 
308 ; Robinson v. Robinson (175i), 3 Atk. 736 ; Malcolm 
v. Taylor (1831), 2 Russ. & M. 416 ; Doe d. Burrin y. 
Charlton (1840), 1 Man. & G. 429 : Re Bird & Barnard’s 
Contract (1888), 59 L. T. 166. Mentd. Boner v. Jimer 
1701), 1 Ld. Raym. 726 ; Doe d. Campbell v. Hamilton 
1849), 13 Q. B. 977. 

11081 . Devise to A. & B.& longest liver — Gift over 
on failure of issue of B.] — A devise to A. & B., Sc 
the longest liver of them, & the want of issue of 
the body of B., the remainder to C. conveys an 
estate for life only. — Seagood v. Hone (1034), 
Cro. Car. 360 ; W. Jo. 342 ; 79 E. R. 920. 

Annotations: — Consd. Idle v. Cooke (1705), 2 Ld. Raym. 
1144. Reid. Gardner v. Sheldcn (1671), 2 Keb. 781 ; 
Fisher v. Wigg (1701). 1 Ld. Raym. 622. Mentd. Pybus 
v. Milford (1674), 3 Keb. 338. 

11082. Devise to issue of one entitled under con- 
veyance from testator.] — A devise to the issue 
male of one who is entitled to an estate for life 
under a conveyance from the devisor will not vest 
in the ancestor even though the will recites his 
interest. Nor will he take an estate tail by 
implication, though the estate is limited over only 
in case of failure of issue male in him. — Moore v. 
Parker (1095), 1 Ld. Raym. 37 ; Skin. 558 ; 4 
Mod. Rep. 310 ; 1 Eq. Cas. Abr. 182, pi. 22 ; 91 
E. R. 921. 

Annotation : — Reid. Habergham v. Vincent (1792), 5 Term 
Rep. 92. 

11083. Default of “ such ” issue.] — L ethkul- 
lier v. Tracey (1754), Amb. 220 ; 1 Keny. 60 ; 
3 Atk. 792 ; 27 E. R. 140. 

Annotations : — Reid. Doe d. Lees v. Ford (1853). 2 E. & B. 
970. Mentd. Ludlow v. Drummond (1809), 2 Taunt. 84 ; 
Pearson v. Rutter (1853), 3 De G. M. & G. 398. 

11084. .] — Testator devised lands to his son 

A. for life, &, after the decease of A., to his first 
son lawfully issuing, &, for default of such first 
issue, to the use of the second, third, Sc every other 
son, Sc the heirs of his or their bodies, the elder to 
be always preferred before the younger of such 
sons A the heirs of his body ; &, for default of 
such issue, then to the use of all Sc every the 
daughters of A. Sc the heirs of the body of such 
daughter Sc daughters ; with remainders over : — 
Held: the first son of A. took, neither by con- 
struction nor by implication, an estate tail, but a 
life estate only. — B arnacle v. Nightingale 
( 1845), 14 Sim. 450 ; 5 L. T. O. S. 18 ; 9 Jur. 221 ; 
60 E. R. 486. 
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Part XVI. — Construction. 


, Devise, before Wills Act, 1837 

cV Z6 k 8, son * or life » & “ from & 

arter the decease of my son A., then to the first 

son of my son” A. “lawfully issuing, &, for 
default of such first issue, then to the use & behoof 
^ second, third, fourth, & fifth, Sc all Sc every 

& sons » the heirs of his or their bodies 
lawfully issuing ” ; “ Sc, for default of such issue, 
then, etc. : — Held : the first son of A. took an 
estate tail. — Doe d. Harris v. Taylor (1847), 10 
Q. B. 718 ; 9 L. T. O. S. 218 ; 116 E. R. 273. 

Annotations :— N.F. Re Arnold’s Estate (1863), 33 Beav. 163. 
Consd. Locke v. Dunlop (1888), 39 Ch. D. 387. 

11086. .] — A. devised lands in trust for J., a 

reputed son, for his life, &, after his decease, for 
& to his first Sc every other son successively in 
tail male, Sc in default of such issue to his daughter 
or daughters, to hold to them if more than one, & 
their heirs, as tenants in common ; A, in default 
of issue of the said .1., to Sc for testator’s light 
heirs : — Held : J. took only an estate for life, & 
no remainder in tail to him could be implied after 
the limitation to the daughters. — B aker, v. 
Tucker (1850), 3 H. L. Cas. 106 ; 14 Jur. 771 ; 
10 E. R. 41, H. L. 

Annotations : — Refd. Foster v. Hayes (1855), 4 E. & B. 717 ; 
Towns v. Wentworth (1858), 11 Moo. P. C. C. 520 ; Barrow 
v. Too t.al (1802), 10 W. It. 357 ; Sykes v. Sykes (1871), 
L. It. 13 Eq. 50. 

11087. .] — Devise of real estates upon trust 

to pay the rents & profits unto or to the use of R. 
Sc his assigns, for his life, Sc from Sc after his 
decease unto the first Sc other sons of R. : Sc, in 
default of such issue, in trust for the first Sc other 
daughters of R. : A, in default of such issue, to 
pay the rents & profits as therein mentioned ; & 
an ultimate remainder over : — Held : R. did not 
take an estate tail in the devised premises, nor an 
estate for life, with remainder to his first Sc other 
sons successively in tail, nor an estate for life with 
remainder to his first son in fee. — Bridoer v. 
Ramsey (1853), 10 Hare, 320 ; 68 E. R. 940. 

11088. .] — In the will of testator, who died 

in 1804, he devised real estate to his daughter for 
life, with remainder to her sons successively in 
tail, with remainder to her daughters as tenants 
in common, without words of limitation, Sc, “in 
default of such issue,” to his son in fee — Held : 
contrary to the decision in Doe d. Harris v. 
Taylor, No. 11085, ante, the daughters took for 
life only . — Re Arnold’s Estate (1863), 33 Beav. 
163 ; 9 L. T. 530 ; 9 Jur. N. S. 1186 ; 12 W. R. 
4 ; 65 E. R. 329. 


Annotation: — Mentd. Richardson v. Power (1865), 19 

C. B. N. 8. 780. 

11089. Gift over not In default of Issue generally.] 

— Greene v. Ward (1826), 1 Russ. 262 ; 4 L. J. 
O. S. Ch. 99 ; 38 E. R. 102 ; affd. (1829), cited in 
3 De G. & J. at p. 265, L. 0. 

Annotations : — Refd. Cooper v. Pitcher (1846), 16 L. J. Ch. 
24 ; Pride r. Fooka (1858), 3 De G. & J. 252 ; Re Hayton’s 
Trusta (1804), 4 Now Rep. 55 ; Re Rawlins’ Trusts (1890), 
45 Ch. D. 299. 


11090. .] — Devise to A. for life, with re- 

mainder to his first son who should attain twenty- 
one in fee, &, in default, to all his daughters in 
fee ; but in the event of A. dying without any 
issue male who should attain twenty-one, or any 
issue female, then over : — Held : A. took for life 
only, Sc his estate was not enlarged by the gift 
over in default of issue. — Sanders v. Ashford 
(1860), 28 Beav. 609 ; 54 E. R. 600. 

Annotation : — Retd. Re Bentley, Podmore v. Smith (1914), 
58 Sol. Jo. 362. 

11091 . Failure of issue male.]— The ct. 

held, upon the particular language of a will, that 
an estate tail would not be implied in A.. Sc B., 
though an estate was given to them for life, Sc the 
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property was, upon failure of their issue male, 
limited over to their granddaughters, Sc there was 
no express limitation which would include all 
their issue male. — H ouston v . Platt (1828), 7 
L. J. O. S. Ch. 280, L. C. 

11092. “ Issue ** interpreted as “ children.**] 

" By will, taking effect before the Wills Act, 
lands were devised to testator’s grandson without 
words of limitation, Sc it was provided that if he 
should die without issue the property should 
return to testator’s family, but if he should live 
to have children he should have power to make a 
will of it to his children : — Held : “ without 

issue” meant “without children,” Sc not an 
indefinite failure of issue, & testator’s grandson 
took only an estate for life, Sc not an estate in tail 
by implication. — Eastwood v. Avison (1869), L. R. 

4 Exch. 141 ; 38 L. J. Ex. 74 ; 19 L. T. 834. 
Annotation : — Refd. Clifford v. Koe (1880), 5 App. Cas. 447. 

11093. Gift with proviso against alienation or 
mortgage — For particular period.] — W., after be- 
queathing certain personal property, Sc directing 
how his real estate should be dealt with until his 
son J . should attain the age of twenty-five, Sc 
giving a legacy to his daughter A. upon J.’s 
attaining twenty-two, proceeded to dispose of his 
real estate as follows : Eleventhly, I will that my 
son J., having attained twenty-five years of age, 
be let into possession of all my property, real Sc 
personal, which remain, on this express Sc un- 
alterable condition, that neither he nor his heirs 
to the third generation shall havo power to sell, 
or mortgage any part of the freehold estate now 
in my own occupation, or in the occupation of 
A. & B., but mark, if the trustees do not Bell the 
coal, but mortgage the estate, I empower J., or 
his heirs, to sell it to pay off the mtge., but not 
otherwise ; Sc in like manner I debar him Sc his 
heirs from selling or transferring those cottages, 
with carthouse, etc., built on the waste now in the 
occupation of C., etc., it being my desire that they 
should be kept in the W.’s name. Twelfthly, if 
it should happen that my son J. die without 
leaving lawful issue, it is my will that my daughter 
A. have his share, subject to the same restrictions, 
limitations, Sc exceptions under which ho has it. 
Thirteenthly, if it should please God to take away 
both A. & J. under age, or without leaving lawful 
issue, I give Sc bequeath to my brothor B. Sc his 
heirs for ever, all those cottages & carthouse, 
built on the waste occupied by 0., Sc others, with 
their appurtenances.” ne then proceeded to 
dispose of “ all that was left.” A. survived her 
father, Sc died an infant Sc unmarried. J. also 
survived his father, Sc attained the age of twenty- 
five, Sc died, leaving two surviving children, who 
both died in infancy, having made a will disposing 
of all his real estates : — Held : the devisees of J . 
did not take any estate. — Mortimer r. Hartley 
(1851), 6 Exch. 47 ; 3 De G. & Sm. 328, n. ; 20 
L. J. Ex. 129 ; 16 L. T. O. S. 551 ; 155 E. R. 448 ; 
subsequent proceedings, 3 De G. <fe Sm. 316. 

Annotations: — Refd. Good r. Good (1857), 7 E . Sc B. 295 ; 

Grey v. Pearson (1857). 6 H. L. Cas. 61 ; Reed v. Braith- 

waifce (1871), L. R. 11 Eq. 514. Mentd. Cochrane v. Willis 

(1864), 9 L. T. 792. 

11094. Additional limitations void for remoteness 
— Whether such limitations rejected.] — Where an 
estate is so limited to A. as would generally raise 
by implication an estate tail, but there are added 
limitations to the children of A. which are void for 
remoteness, it is not a general rule to reject these 
limitations as unimportant Sc to give to A. an 
estate tail, although cases may arise in which this 
would be done in favour of the clear intention of 
testator. — M onypenny v . Dering (1852), 2 De 
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Sect, 32. — Gifts by implication : Sub-sect, 4, B, ( d ) ; 
sub-sect . 5, A. & B .] 

G. M. <fc G. 145 ; 22 L. J. Ch, 313 ; 19 L. T. O. S. 
320 ; 17 Jur. 407 ; 42 E. R. 820, L. C. 

Annotations : — Mentd. Re Clulow’s Trust (1859), 1 John. & H. 
639 ; Evers v. Challis (1859), 7 H. L. Cas. 531 ; Sonatun 
Bysack v. Sreemutty Juggutaoondree Dossee (1859), 
8 Moo. Ind. App. 68 ; Re Thatcher’s Trusts (1859), 26 
Beav. 365 ; Re Famcombe’s Trusts (1878), 9 Ch. D. 652 ; 
Hodgson v. Halford (1879), 11 Ch. D. 959 ; Re Roberts, 
Repingrton v. Roberts-Gawen (1881), 19 Ch. D. 520 ; 
Whitby v. Mitchell (1890), 44 Ch. D. 85 ; Re Bence, Smith 
v. Bence, [1891] 3 Ch. 242 ; Re Abbott, Peacock v. Frigoufc, 
11893 J 1 Ch. 64 ; Re Stevens, Clark v. Stevens (1896), 40 
Sol. Jo. 296 ; Re Rising, Risingt?. Rising, [1904J 1 Ch. 633 ; 
Re Bowles, Page t\ Page, [1905] 1 Ch7371 ; Re Mortimer, 
Gray v. Gray. [1905} 2 Ch. 502 ; Whitting e. Whitting 
(1908), 53 Sol. Jo. 100 ; Re Davies & Kent’s Contract, 
[1910 J 2 Ch. 35 ; Re Nash, Cook t?. Frederick, [1910] 1 
Ch. 1 : Re Wilmer’s TrustB, Wingfield v. Moore, 11910] 
2 Ch. Ill ; Re Norton, Nortont?. Norton, [1911] 2 Ch. 27 ; 
Re Bullock’s Will Trusts, Bullock v. Bullock, [1915] 1 Ch. 
493 ; Re Davey, Prisk t?. Mitchell & Bawden (1915), 113 
L. T, 60 ; Re Hewett’s Settlint., Hewett v. Eldridge, [1915] 
1 Ch. 810. 


Sub-sect. 5. — Implication of Cross- 
Remainders. 

A, In General, 

1 1 095. When Implied — To effectuate intention of 
testator.] — A. devises lands to his wife for life, & 
after her decease to his son & daughter, J. & M., 
to be equally divided between them. & the several 
& respective issues of their bodies, & for want of 
such issue, to his wife in fee. This will not create 
a cross-remainder, which can only be raised by 
an implication absolutely necessary, which is not 
the case here, for the words several & respective, 
effectually disjoin the title. — Davenport v. Oldis 
(1738), 1 Atk. 579 ; West temp. Hard. 460 ; 20 
E. R. 3C3, L. 0. 

Annotations: — Consd. Phlpard v. Mansfield (1778), 2 Cowd. 
797 ; Watson t?. Foxon (1801), 2 EaHt, 36. Reid. Tuck- 
field t?. Culler (1753), Dick. 240 ; Eastland t?. Reynolds 
(1758), Dick. 317. 

11096. .] — Eastland v. Reynolds 

(1758). 1 Dick. 317 ; 21 E. 11, 201. 

11097. .] — Doe d. Burden v. Bur- 

ville (1801), 2 East, 47, n. ; 102 E. R. 285. 
Annotation : — Consd. Watson v. Foxon (1801), 2 East, 36. 

11098. When justified by expressions In 

will.] — Gift by will of a one-fifth share of real & 
personal estate for each of testator’s five children 
for life ; & after his or her decease, for his or her 
children, which he or she should leave at death ; 
& if he or she should leave none, then as to corpus, 
for grandchildren, per capita. One child died 
leaving a child who died in the lifetime of others of 
the testator’s children : — Held : cross-remainders 
were not to be implied here. 

Implication is to be derived only from the 
expressions used (Lord Chelmsford, C.). — 
Rabbeth v. Hquire (1859), 4 De G. & J. 406 ; 28 
L. J. Ch. 505 ; 34 L. T. O. 8. 40 ; 45 E. R. 157 ; 
sut) nom. Squire v. Rabbeth (No. 2), 7 W. R. 
657, L. C. 

Annotations: — Consd. Atkinson t?. Holtby (1863), 10 H. L. 
Can. 313. Diftd. Re Hudson, Hudson t?. Hudson (1882), 
20 Ch. D. 406. Mentd. Re Williamson, Murray t?. William- 
son (1906), 94 L. T. 813 ; Re Anderson, Halligey v. Kirkley, 
[1920] 1 Ch. 175. 

11099. — — Question of construction.] — Taaffe 
v. Conmee, No. 10274, ante. 

Ill 00. Special limitation by testator.] — 

A. devises land “ to B. & her heirs for ever, & other 
lands to C. & her heirs ; but if C. die before 
sixteen, living B. her part to B. & her heirs : & 
if B. die, living C. her part to C. & her heirs ; but 
if both die, having no issue, then to D.” : — Held : 


these are estates tail, & not conditional fees, & 
B. & C. do not take cross-remainders ; for no 
implication will make a cross-remainder where 
there is a special limitation by testator himself. — 
Clache’s Case (1572), 3 Dyer, 330 b ; 73 E. Ii. 
747. 


Annotations : — Consd. Cole e. Levingston (1672), 1 Vent. 
224 : Holmes v. Meynel (1680), T. Jo. 172. Distd. Comber 
t>. Hill (1733), Ridg. temp. H. 35. Consd. Vanderpiank t>. 
King (1843), 3 Hare, 1. Apld. Rabbeth v. Squire (1854), 
19 Beav. 77. Consa. Taaffe v. Conmee (1802), 10 H. L. 
C&6. 64 : Atkinson v. Holtby (1863), 32 L. J. Ch. 735. 
Dbtd. Re Clark’s Trusts (1863), 2 New Rep. 386. Diftd. 
Re Hudson, Hudson v. Hudson (1882), 20 Ch. D. 406. 
Refd. Shelley’s Case, Wolfe t?. Shelley (1581), 1 Co. Rep. 88 ; 
Whiting e. Wilkins (1612), 1 Bulst. 219 ; Mlrril v. Nichols 
(1014)72 Bulst. 170 ; Webbt?. Herring (1610). 3 Bulst. 192 ; 
Pells v Brown (1620), Cro. Jac. 590 : Gilbert v. Witty 
(1623), Cro. Jao. 655 ; Chadook v. Cowley (1624), Cro. Jac. 
695 ; Collenson v. Wright (1603), 1 Sid. 148 ; Gardner v. 
Sheldon (1071), 2 Keb. 781 ; Goodrldge v. Goodridgo 
(1742), 7 Mod. Rep. 453 ; Doe d. Barnfleld v. Wetton 
(1800), 2 Bos. & P. 324. 


11101 


.1 riTTT'Tn'Nr 'll. DRftWHY. No. 


10529, ante. 

11102. Intention that estate should go as a 

whole.] — Wherever it appears to be the intention 
of testator that the whole of his estate shall 


go over together, upon the failure of issue of more 
than two tenants in common, cross remainders 
shall be implied between them in the mean time, 
in order to effectuate that intent. — D oe d. Gorges 


v. Webb (1808), 1 Taunt. 234 ; 127 E. R. 823. 


Annotations : — Consd. Green t>. Stephens (1810), 17 Ves. 64 ; 
Doe d. Southouse v. Jenkins (J829). 3 Moo. & P. 59. 
Folld. Powell t?. Howells (1868), L. R. 3 Q. B. 654. Apld. 
Maden r. Taylor (1876), 45 L. J. Ch. 569. Refd. Taaffe 
v. Conmee (1862), 10 H. L. Cas. 64 ; Askew v. Askew 
(1888), 57 L. J. Ch. 629. 

H103. .] — Devise of all devisor’s lands 

to his niece for life ; same to trustees, to preserve 
contingent remainders ; remainder to her first 
& other sons, successively, in tail male, remainder 
to her daughters, as tenants in common ; &, 

for default of such issue, t-o issue of his four sisters, 
in such manner as he had limited the same to his 
niece’s issue ; &, for default of such issue of Iris 

sisters, to his own right heirs. Decided, that 
cross remainders were raised as between the issue 
of the four sisters. — Clayton v. Roe (1813), 1 
Dow, 384 ; 3 E. R. 737, H. L. ; affg. S. C. sub 
nom. Roe d. Wren v. Clayton (1805), 0 East, 
028. 


Annotations .—Refd. Doe d. Gorges t?. Webb (1808), 1 
Taunt. 234 : Vanderpiank v. King (1843), 3 Hare 1 ; 
Atkinson v. Holtby (1863), 10 H. L. Cas. 313. 

11104. .] — In a devise of real estate 

where a limitation over is not to take effect till 
a failure of issue of all the devisees in tail & then 
the whole is to go over, an inference arises that 
in the meantime the several devisees in tail are to 
succeed each other. — Skey v. Barnes (1810), 3 
Mer. 335 ; 30 E. R. 128. 

Annotations : — Consd. Re Hudson, Hudson <?. Hudson 
(1882), 20 Ch. D. 406. Refd. Bronihead v. Hunt (1821), 

2 Jac. & W. 459 : Bentinck t?. Portland (1825), 4 L. J. 
O. S. Ch. 13 ; DavieB v. Fisher (1842), 5 Beav. 201 ; 
Templeman v. Warrington (1842), 13 Sim. 267 ; Faulkner 
v. Wynford (1845), 15 L. J. Ch. 8 ; Williams t?. Clark 
(1851), 4 De G. & 8m. 472 ; Daniel v. Gosset (1854), 19 
Beav. 478 ; Peace v. Edraeados (1854), 2 W. R. 672 ; 
Re Theed’s Settlmt. (1857), 3 K. & J. 375 ; Hardcastlo 
t?. Hardcastle (1862), 1 Hem. & M. 405. M6ntd. Strutt 
t?. Bralthwaite (1852), 16 Jur. 882 ; Rider t?. Wood (1855), 

3 Eq. Rep. 1064. 

11105. .] — By a codicil testator devised 

freehold estate on trust for M., B., 8. & J., for their 
respective lives, as tenants in common, & on the 
death of all or any of them, then as to the part 
of her or them so dying, in trust for all & every 
the child & children of them respectively, & the 
heirs of their bodies ; & if any of them should die 
without leaving issue living at her death, then in 
trust for the survivors & survivor of them & the 
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heirs of her & their bodies, & if all except one should 
die without leaving lawful issue, then in trust for 
such only or surviving niece & the heirs of her body, 
& in case of a total failure of issue of them, then 
in trust for his heirs. B. died, having had four 
children, three of whom died infants & unmarried. 
J. died, having had three children, one of whom 
died an infant 4c unmarried. Then M. died, a 
spinster. S. was a spinster, & over sixty : — Held : 
(1) cross-remainders in tail were to be implied 
between the children of the tenants for life. 

The true rule is laid down in Doe d . Gorges v. 
Webb , No. 11102, ante , that in order to ascertain 
whether you should imply cross-remainders you 
have to ascertain whether testator intended that 
the whole estate should go over together. If 
you once get to that point that he intends the 
whole estate to go over together you are not to 
let a portion of it descend to the heir-at-law in 
the meantime (Jessel, M.R.). 

(2) As I understand the rule of reading “ sur- 
vivor ” “ other,” or rather of inferring or assuming 
that testator wrote “ survivor ” when he meant 
“ other,” it is this, that where there is a gift to 
several persons for life with remainders to their 
children or other issue with cross-remainders 
between the stocks, & you find that there is a ^ift 
over in case of one of the tenants for life dying 
without children or the other class of issue to their 
survivors & their children or issue, there you 
read “ survivor ” as “ other,” or suppose it was 
put for “ other,” because, if not, you would have 
the absurd result of testator’s intending to benefit 
a class of tenants for life 4c their children or issue 
by stocks, & going on to deprive one or more of 
the stocks of their shares, because their parent who 
takes for life only is dead, & who, being dead, 
could in no event take any more. . . . Where on 
the other hand the gift to the survivors is not a 
gift to a survivor for a limited interest, with 
remainder to his children or issue in the shape of 
stocks, there is no reason for such an implication. 
The person takes absolutely, & the person to take 
absolutely would naturally take absolutely if he 
survived (Jessel, M.R.) — Maden v. Taylor 
(1876), 46 L. J. Ch. 669. 

AnnotatUms : — Aa to (2) Expld. Davidaon v. Kimpton (1881), 

18 Ch. D. 213. Consd. Re Mortimer, Griffiths v. Mortimer 

(1885), 54 L. J. Ch. 414 ; Askew v. Askew (1888), 57 

L. J. Ch. 629. Folld. Re Roper’s Estate, Morrell v. 

Gissingr (1889), 41 Ch. D. 409. Reid. Kius: v. Frost, 

Underwood v. Frost, Price v. Frost, Plomley v. Frost 

(1890), 15 App. Cas. 548. 

11106. .] — If the will of testator shows 

an intention that the entirety of his residue should 
go over as a whole, a sum directed to be set apart 
out of residue will, on the failure of the trusts 
affecting it, fall back into 4c follow the destination 
of the remainder of the residue, & will not devolve 
upon the next of kin of testator . — Re Parker, 
Stephenson v. Parker, [1901] 1 Ch. 408 ; 70 
L. J. Ch. 170 ; 84 L. T. 116 ; 49 W. R. 215 ; 45 
Sol. Jo. 219. 

11107. Remainder in reversion.] — One 

devises his lands to his brother for life, remainder 
to trustees to preserve contingent remainders ; 
remainder to the first & other sons of his brother 
in tail male successively, remainder to his brother’s 
daughters in tail ; remainder to his four sisters & 
a niece for their lives, share <fc share alike, as 
tenants in common, 4c not as joint tenants. 
Remainder to their sons successively in tail ; 
remainder to their daughters in tail ; reversion 
to his own right heirs ; 4c then devises to another 
sister, only a small annuity. The four sisters 
be the niece take several estates for life, with several 
remainders to their sons 4c daughters respectively : 


& there are no cross-remainders. — P ery v . White 
(1778), 2 Cowp. 777 ; 98 E. R. 1356. 

Annotations : — Reid. Phipard v. Mansfield (1778), 2 Cowp. 
797 ; Watson v. Foxon (1801), 2 East, 36 ; Do© a. 
Patrick v. Royle (1849), 13 Q. B. 100. 

11108. Inequality amongst devisees.] — 

Devise to A., the daughter of testator, for life, 4c 
after her decease to ail 4c every the child or children 
of A., male or female, begotten or to be begotten, 
& their assigns, for their respective lives ; & after 
the decease 4c respective deceases of such child or 
children of A., to all 4c every the child or children of 
all & every such child or children of A., male or 
female, to be begotten, & the heirs of his, her 4c 
their respective body 4c bodies, as tenants in 
common ; & in case of the death of any of the said 
children of such child or children of A., & failure 
of issue of his, her or their body or bodies respec- 
tively, then as well the original as the accrued share 
of such of them so dying without issue to go to 
the survivors 4c survivor, others or other of them, 
as tenants in common, if more than one ; 4c for 
default of such issue, over. A. had three children 
born in the lifetime of testator, 4c living at his 
decease, & one born after testator’s death. One 
of the three born in his lifetime died during the 
life of A. without issue : — Held : cross-remainders 
were to be implied between the children of A., &, 
therefore, the three children of A. who survived 
or left issue took, according to their respective 
estates, the share of the child of A. who died with- 
out issue ; 4c the inequality among the devisees, 
some of them being tenants in tail, 4c others tenants 
for life with remainder to their issue in tail, was no 
objection to the implication of cross-remainders 
among them. — Vanderplank v. King (1843), 3 
Hare, 1 ; 12 L. J. Ch. 497 ; 7 Jur. 548 : 67 E. R. 
273. 

Annotations : — Apld. Williams v. Teale(1847), 6 Hare, 239 ; 
Rabbeth v. Squire (1859), 4 Do G. & J. 406. Conftd. 
Atkinson v. Barton (1861), 31 L. J. Ch. 410, n. Apld. 
Re ■ Clark's Trusts (1863), 2 New Rep. 386 ; Re Hudson, 
Hudson v. Hudson (1882), 20 Ch. D. 406. Mentd. Mony- 
penny v. Dering: (1847), 16 M. & W. 418; Gooch v. 
Gooch (1851), 14 Boav. 565 ; East v. Twyford (1853), 
4 H. L. Cas. 517 : Lyddon v. EIJison (1854), 19 Beav. 
565 ; Wright v. Vanderplank (1856), 8 De G. M. & G. 
133 ; Parlitt t\ Hember (1867), L. R. 4 Eq. 443 ; Ben- 
tinck v. Portland (1877), 38 L. T. 58 ; Re Dawson, 
Johnston v. Hill (1888), 39 Ch. D. 155 ; Re Hobbs, Hobbs 
v. Hobbs, [1917 J 1 Ch. 569. 

11109. Leasehold property.] — Beaver v . 

Nowell, No. 10940, ante . 

11110. Only where devisees tenants in 

common.] — Cross-remainders are never implied 
unless there was a devise to two or more persons 
as tenants in common in tail (Stuart, V.-C.). — 
Re Sharp (1863), 2 New Rep. 54 ; on appeal , 
sab nom . Re Tharp’s Estate, 1 De G. J. & Sm. 453, 
L. JJ. 

Annotation : — Reid. Wake v. Varah (1876), 2 Ch. D. 348. 

11111. Between whom implied.] — Under a devise 
in trust to settle on the devisor’s children in equal 
shares 4c proportions undivided for 4c during their 
respective lives, with remainder to their issue 
severally 4c respectively in tail general, with cross- 
remainders over, there being two daughters, cross- 
remainders inserted, not only among the several 
children of each, but also as betwoen the two 
families. — Horne v. Barton (1815), 19 Ves. 398 ; 
Coop. G. 257 ; 34 E. R. 565 ; subsequent proceed- 
ings (1856), 8 De G. M. 4fc G. 587, L. C. 4c L. JJ. 

Annotation : — Mentd. Head v. Godlee, Reynolds v. Godlee 
(1859), John. 536. 

B. Gift Over in Default of Issue . 

11112. Necessity for gift over in default of 
issue.] — Testator having three sons, devised as 
follows : I leave the Withy Stakes farm, with the 
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Sect. 32. — Gifts by implication : Sub-sect. 5, 2?.] 

appurtenants, to my two youngest sons, John & 
George, equally between them, share & share 
alike ; & I entail the said farm on the male heirs 
of John & George, being born in wedlock. There 
being no devise over, it was held, that cross- 
remainders could not be raised by implication, & 
that on the death of George without issue, his 
moiety went to the heir-at-law. — Cooper v . Jones 
(1820), 3 B. & Aid. 425 ; 106 E. R. 718. 

Annotation : — Distd. Doe d. Soutliouao v. Jenkins (1829), 3 
Moo. & P. 59. 

11113. Failure of issue generally.] — A. devises 
two parts of his lands “ to his four younger sons 
in tail, & if the infant en ventre sa feme be a son, 
that he shall have a fifth part as co-heir ; but if 
all die without issue, then to revert.” A. dies ; 
afterwards a son is bom ; he shall take nothing ; 
nor shall any of the two parts revert, till all five 
are dead without issue. — Anon. (1572), 3 Dyer, 
303 b, pi. 49 ; 73 E. R. 682. 

Annotations: — Consd. Doe (1. Gorgres v. Webb (1808), 1 

Taunt. 234. Refd. Webster v. (1572), Dal. 77 ; 

Bate v. Amelnirst (1602), T. Ilaym. 82 ; Snow v. Tucker 
(1663), 1 Sid. 153 ; Scattersrood t\ Ed#e (1699), 12 Mod. 
Hep. 278: Gore v. Gore (1733), Kel. W. 254; Phipard 
v. Mansfield (1778), 2 Cowp. 797. 

11114. .] — A. seised of certain lands Sc having 

two sons, devised part of his lands to his eldest 
son in tail : Sc the other part of his lands to his 
younger son in tail, with this clause in the will, 
that if any of his sons died without issue, that then 
the whole land should remain to a stranger in fee, 
& died. The sons entered into the lands devised 
to them respectively, Sc the younger son died 
without issue, Sc he to whom the fee was devised 
entered. It was adjudged that this entry was not 
lawful, Sc that the eldest son should have the land 
by the implicative devise. — A non. (1590), 4 Leon. 
14 ; 74 E. R. 095. 

Annotations :— Retd. Holme* r. Moyne] (1681), T. Jo. 172: 
Comber v. Hill (1733), Ilid#. temp. H. 35. 

11115. .] — A. devised lands to his two sons, 

Sc the heirs of their bodies, Sz if they died without 
issue, remainder over : — Held : cross-remainders 
were created by implication, — Holmes v. Willett 
(1681). Freem. K. B. 483 ; 89 E. E, 363 ; sub nom. 
Holmes v. Meynel, T. Jo. 172 ; T. Raym. 452 ; 

2 Show. 130. 

Annotations : — Consd. Turkcrinan r. .Tooffry* (1707), Holt, 
K. B. 370. Distd. Comber r. Hill (1733), Rid#, temp . II. 
Jo ; Davenport t*. Oldis (1738), 1 Atk. 579. Apld. 
Staunton v. Peck (1788), 2 Cox, Eq. Cas. 8. Consd. 
Mackoll v. Winter (1797), 3 Ves. 536. Refd. Marrrat v. 
Towniy (1748), 1 Ve*. Sen. 102 ; Twiddcn v. Lock (1768), 
Amb. 663 ; Wright r. Hoiford (1774), Lofft, 443 ; TaafTc* 
v. Conmee (1862), 10 H. L. Cas. 64. 

11116 . .]— Devise to first & other sons, & 

in default to daughters as tenants in common, & 
in default of such issue over, raises cross-remainders 
between the daughters. — Wright v. Englefield 
(1764), Amb. 468; 27 E. R, 308; sub nom. 

Wright v. Cadogan (Lord), 2 Eden, 239, L. C. ; 
affd. (1766), 1 Bro. Pari. Cas. 486, II. L. 

Annotations Refd. Twisden v. Lock (1768), Amb. 663: 
Rippon v Dawding (1769), Amb. 5G5 ; Doe d. Burville 
y. 60^11^(1773), Lofft, 101; Compton t?. CoIUnson 

^77 i D° c 0- Hodsden v. Staple 
(1788), 2 Term Rep. 684 ; Field v. Moore, Field r. Brown 
7 De G M. & G. 691. Menld. Dyo v. Dye (1884), 
oo L. J. Q. B. 442. 

11117. Wright v. Holford (1774), 1 

Cowp. 31 ; Lofft, 443 ; 98 E, R. 951. 

/tn J%l taiw r?f fr~ Apld. Phipard t;. Mansfield (1778), 2 Cowp. 
797. Distd. Doe d. Eoquett v. Worsley (1801), 1 East, 
416. Consd. Watson v. Fox on (1801), 2 East, 36 ; Roe d. 

Vm 6 East, ° 28 ’ Refd* Doe d. 

n b «i 18 08)» 1 Taunt. 234 ; Green v. Stephens 

(1810), 17 Ves, 64. 

11118. — - .] One by will devises all his lands 
to his two brothers W. & J. & Ids sister E. Sc the 
heirs of their bodies, as tenants in common, Sc 


for want of such issue, to his own right heirs ; 

6 then gives all the rest Sc residue of his goods Sc 
chattels, as well real as personal, equally between 
his said brothers Sc sister, share Sc share alike. 
The devisees take cross-remainders. — P hipard v . 
Mansfield (1778), 2 Cowp. 797 ; 98 E. R. 1367. 

Annotations : — Apld. Atherton v. Pye (1792), 4 Term Rep. 
710 ; Watson v. Foxon (1801), 2 East, 36. Consd. Roe d. 
Wren v. Clayton (1805), 6 East, 628 ; Doe d. Gorges v. 
Webb (1808), 1 Taunt. 234 ; Green v. Stephens (1810), 
17 Ves. 64 ; Cooper v. Jones (1820), 3 B. & Aid. 425, 
Refd. Doe d. Foquctt v. Worsley (1801), 1 East, 416. 

11119. .] — Testator devised “ all his manors, 

messuages, lands,” etc., to trustees in trust for 
A. for his life with remainders to his first & other 
sons in tail male» “ Sc for want of such issue he 
devised all the same manors, etc., to his daughters 
& granddaughters respectively during their lives, 
Sc after their decease to the heirs male of their 
bodies to take as tenants in common, Sc on failure 
of such issue he devised the remainder of his whole 
estate to his own right heirs.” This devise will 
create cross-remainders amongst the daughters Sc 
granddaughters. — Staunton v. Peck (1788), 2 
Cox, Eq. Cas. 8 ; 30 E. R. 4. 

11120. .] — A. devised “to all & every the 

daughter Sc daughters of the body of B. & the 
heirs male of the body of such daughter or 
daughters, equally between them ; if more than 
one, as tenants in common : Sc for default of such 
issue, he devised all his said lands to C. ” : — Held : 
the daughters of B. took cross-remainders. — 
Atherton v. Pye (1792), 4 Term Rep. 710 ; 100 
E.R. 1259. 

Annotations : — Refd. Watson r. Foxon (1801), 2 East, 36 ; 
Roo d. Wren v. Clayton (1805), 6 East, 628. 

11121. .] — Where estates tail are devised to 

more than two persons as tenants in common, 
Sc it is manifest that testator did not intend that 
any part of the estate should go over, unless there 
were a failure of issue of all the devisees, there the 
devisees take cross-remainders. Where estates 
tail are given to two persons only as tenants in 
common, there croBS-rcmainders between them will 
be implied, although there is no expressed intention 
that no part of the estate should go over until the 
failure of issue of both, unless the limitation to 
them be successively, severally, or respectively. — 
LrvESEY v. Harding (1830), 1 Russ. Sc M. 636 ; 
Tatnl. 460 ; 39 E. R. 244. 

11122. — .] — Devise to a daughter of A. for 

life, remainder to her children equally, to be 
divided between them share Sc share alike, as 
tenants in common, Sc not as joint tenants, Sc for 
want of such issue, to another daughter for life, 
remainder to her children, in the same manner, 
Sc for want of such issue to the husband of the first 
daughter in fee : — Held : under this devise, the 
children of A. took estates for life, with cross- 
remainders between them for life. — Ashley v. 
Ashley (1833), 6 Sim. 358 ; 3 L. J. Ch. 61 ; 58 
E. R. 628. 

Annotations: — Consd. Stuart r. Cockerell (1869), L. R. 

7 Eq. 363. Refd. White r. Summer, (1908] 2 Ch. 256 ; 
lie Browne's Will Trusts, Landon t\ Brown, [1915] 1 Ch. 
690. 

Ill 23. . ] — Testator devised lands to his wife 

Sc certain trustees, in fee, in trust for his wife for 
life. Sc after her decease for the use of his three 
children for their lives, in equal shares, Sc to the 
issue of their respective bodies for their respective 
life only, in equal shares, for ever ; Sc in case of 
the death of either of the three without issue, 
then upon trust for the survivors or survivor in 
equal shares, for life only, or to their respective 
lawful issues in equal shares for life only ; Sc in case 
there should be only one child then living, in trust 
for such only child for life only, Sc the issue of such 
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only child for life, in equal shares ; A if but one 
issue of such child, to such issue for life only, & 
the heir of his or her body, for ever : in case there 
should be no issue of such child, remainder over. 
Either child who should marry was to have a 
power to make a settlement of his share for the 
lives of the parties, & the lives of their issue, with 
remainder over in tail. By a codicil reciting the 
above devise, testator, after the decease of his wife, 
devised the same land to the trustees, in fee, in 
trust for his three children as tenants in common 
for the term of ninety-nine years from his decease, 
if they or either of them should so long live ; A 
after the determination of that term, A subject 
thereto, to the trustees, in fee, to preserve con- 
tingent remainders : A the uses expressed in the 
will, as far as the law would permit, were to be 
carried into perfect execution : — Held : under the 
will A codicil, the three children of testator took 
in the lands devised estates for the term of ninety- 
nine years, if they should respectively so long live, 
as tenants in common, with remainder to the 
trustees in the codicil named, A their heirs, during 
tho respective lives of the said three children, in 
trust to preserve contingent remainder's, with 
remainder to the said three children as tenants in 
common in tail general, with cross-remainders 
between them in tail general. — Brooke v. Turner 
(1830), 2 Bing. N. C. 422 ; 2 Scott, Oil ; 132 E. Ii. 
105. 

11124. .] — Devise in trust for testator’s 

daughters, M. & C., for their lives, for their separate 
use ; A in case both M. A O. should die without 
leaving issue, then over, implied estates tail to M. 
A C., with cross-remainders in tail. — Stan house 
v. Gaskell (1852), 20 L. T. O. S. 139 ; 17 Jur. 157 ; 
1 W. R. 77. 

11125. .] — Testator devised estates to F. A 

M. his wife, for their joint lives A the life of the 
survivor, he assuming the name A arms of testator ; 
remainder to trustees to preserve contingent 
remainders, A after the decease of F. A M., unto 
all the children of F. A M. then already or there- 
after to be born of their bodies, male or female, 
for A during their joint lives A the life of the sur- 
vivor of them ; but all the sons to take the name 
A arms of testator in addition to their ow n ; 
remainder to trustees to preserve contingent 
remainders, in trust nevertheless to permit all the 
said cliildren to receive the rents of the property in 
equal shares during their lives, A from A after their 
several deceases unto A equally between all their 
issue, male A female, A for want of such issue over : 
— Held : notwithstanding the words implying a 
tenancy in common amongst the issue of the 
children of F. & M., the children of F. & M. took as 
tenants in common in tail, with cross-remainders 
between them in tail. — Woodhouse v. Herrick 
(1855), 1K.&J. 352 ; 3 Eq. Rep. 817 ; 24 L. J. Ch. 
049 ; 3 W. R. 303 ; 09 E. R. 494. 

Annotation: — Montd. Rc Greenwood, Goodhart t\ Wood- 

head, [1902 J 2 Ch. 198. 

11126. .] — Taaffe v. Conmee, No. 10274, 

cttite* 

11127. .J — Testator devised certain real 

estates to his four granddaughters, by name, for 
their respective lives, in equal shares, with re- 
mainder to trustees to preserve contingent 
remainders, “ with remainder in equal shares to 
the use of the children of my said four grand- 
daughters, A the heirs of their bodies, such children 
of my said granddaughters taking their mother s 
share as tenants in common in tail, remainder to 
the survivors of such children, A in default of 
issue by my said granddaughters,’ * then over. 
There was a devise of residuary real estate in 


similar terms, except that the remainder next 
following that to the children of the grand- 
daughters as tenants in common in tail was thus 
expressed : “ To the survivors or survivor of such 
children A the issue of their, his or her body in 
tail ” : — Held : under the w y ords “ in default of 
issue by my said granddaughters,” the four grand- 
daughters, A not their children, took by implica- 
tion, subject to the prior limitations, estates tail 
in both classes of property, wdth cross-remainders 
between them in tail. — Atkinson v. Houtby 
(1863), 10 H. L. Cas. 313 ; 32 L. J. Ch. 735 ; 8 
L. T. 583 ; 9 Jur. N. 8. 503 ; 11 W. R. 544 ; 11 
E. R. 1047, II. L. ; revsg. 8. 0. sub nom. Atkinson 
v. Barton (1801), 3 De G. F. A J. 339, L. JJ. 

Annotations : — Distd. Re Clark’s Trusts (1863), 2 New Ren. 

386. Consd. Rc Hudson, Hudson v. Hudson (1882), 20 

Ch. D. 406. 


11128. -.] — Testator devised an estate, of 

which he died seised in fee, to his brother W. for 
life, A after the decease of W., to the four sons of 
W., his nephews, for life as tenants in common ; & 
after their decease he devised the share or shares 
of his said nephews respectively to their respective 
eldest sons, then living, for life ; A after the 
decease of such eldest sons to the first A other 
sons of the latter successively in tail male. In 
default of issue of the eldest sons, he devised the 
same share or shares to the second, third, A other 
sons, then living, of Ids said nephews severally 
A successively, according to their respective 
seniorities, A to their issue in tail male in the 
same manner A for the same estate A estates as 


he had before given to the eldest sons of such 
nephews. Failing the issue of the sons then 
living, he devised to all A every the sons of his 
nephews hereafter to be born in tail male. After 
which the will proceeded thus : “A for default of 
such issue, I give A devise the same to my own 
right heirs for ever, it being my will A intention 
that the said lands shall go A remain in ray name 
A family for ever, or so long as the law will permit 
such enjoyment of the same ” : — Held : the clause 
in favour of the heirs general did not take effect 
so long as any issue of any of the devisees capable 
of taking as tenants in tail survived, A cross- 
remainders w r cre to be implied in favour of sur- 
viving tenants in common. — Hannaford v. 
Hannaford (1871), L. R. 7 Q. B. 116; 41 L. J. 
Q. B. 62 ; 25 L. T. 820 ; 20 W. R. 292. 

1 1 1 29. .] — Devise of real estate on the death 

without issue of the eldest son of J., “to the use 
of every other son of J. A the assigns of such son 
during his life with remainder to trustees to pre- 
serve, etc., A immediately after his decease to tho 
use of such son’s first A every other son succes- 
sively in remainder one after another, A the heirs 
male of the body of each such last -mentioned first 
A every other son, the elder A tho heirs male of 
his bodv taking before the younger A the heirs 
male of his body ” :—Held : cross-remainders m 
tail were to be implied.— S urtees v. Surtees 
(1871), L. R. 12 Eq. 400 ; 25 L. T. 288 ; 19 W. R. 
1043. 

Annotation s .— Consd. Hollywood r. H ou y wood (19 0 J* ^ 
L. T. 235 : Re Harcourt, * itz will jam t?.l ortolan, [1920] 
l Ch. 492. Refd. Allffood i\ Blake. Roach t\ Blake, 
DinniwOi Rlftko. Hoed v. Blake (1872)» L* 11. 7 Excli. 


339. 

Ill 30. .] — Then come the words introducing 

the ulterior limitations. The estate is to go ^ over 
if testator leaves no issue, or if such child or 
children as he should leave, A the issue of such 
child or children, should die before attaining 
twenty-one or marriage. Those words seem to 
me to fit in with the direction to convey the fee 
to the tenants in tail in possession, on marrying, 
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Sect. 32 . — Gifts by implication : Sub-sect. 5, B. ; 
sub-sects. 6 & 7.] 

or attaining twenty-one. On either of these events 
occurring, the ulterior limitations are displaced, 
so far as regards the property to which the direc- 
tion applies. Of course, you must imply cross- 
remainders, & then the scheme of the will is com- 
plete, & the property must either come to one or 
more of testators descendants in absolute owner- 
ship, subject to the estate tail, or go over within 
a very limited period (Lord Macnaghten). — 
Van Grutten v. Foxwell, Foxwell v. Van 
Grutten, T1897] A. 0. 658 ; 66 L. J. Q. B. 745 ; 
77 L. T. 170 ; 40 W. It. 426, H. L. 

Annotations: — Reid. Foxwell v. Van Grutten (1898), 78 
L. T. 231 ; lie Adams & Perry’s Contract, [1899] 1 Ch. 
654 ; Pelliam -Clinton v. Newcastle, [1902] 1 Ch. 34 ; 
He Buckton, Buckton v. Buckton, [1907] 2 Ch. 406 ; 
He Slmcoe, Vowler-Simcoe v. Vowler, [1913] 1 Ch. 552 ; 
lie Lawrenoe, Lawrence v. Lawrence, [1915] 1 Ch. 129 ; 
lie Hobbs, Hobbs v. Hobbs, [1917] 1 Ch. 569 ; He Hussey 
& Green’s Contract, He Hussey, Hussey v. Simper, [1921] 
1 Ch. 566. Menta. Lever v. Associated Newspapers 
(1907), Times, June 3. 

11131. Gift to “ respective ” heirs or heirs of 
44 respective 99 bodies — Over in default of “ such ” 
issue.] — In all cases where the devise is to two & 
the heirs of their respective bodies, these words 
create immediate remainders ; & the words 

following, viz. 44 & in default of such issue ” ; 
these words can make no alteration, nor is there 
any case where they have been construed to create 
cross-remainders. — C umber v. I Iiix (1734), 2 
Barn. K. B. 443 ; Kel. W. 188 ; 25 E. K. 501 ; 
sub nom . Comber v. Hill, Ridg. temp. H. 35 ; 
Lee temp. Hard. 22 ; 7 Mod. Rep. 195 ; 2 Stra. 099. 

Annotations : — Folld. Williams v. Browne (1734), 2 Stra. 
996. Distd. Davenport v. Oldis (1738), 1 Atk. 579. 
Consd. Twisden v. Lock (1768), Amb. 663 ; Mackell v. 
Winter (1797), 3 Vee. 537 ; Doe d. Cock v. Cooper (1801 ), 
1 East, 229 ; Watson v. Foxon (1801), 2 East, 36. Refd. 
Fisher v. Wlgg (1700), 1 P. Wms. 14 ; Doe d. Burden v. 
Burville (1773), 2 East, 48, n. : Wright v. Holford (1774), 

1 Cowp. 31 ; Pery r. White (1778), 2 Cowp. 777 ; Green 
v. Stephens (1806), 12 Ves. 419 ; Taaffe v. Conmee (1862), 
10 H. L. Cas. 64. 

11132. -.] — Williams r. Browne (1734), 

2 Stra. 990 ; 2 Barn. K. B. 231 ; 93 E. It. 991. 

Annotations : — Refd. Davenport r. Oldis (1738), West temp. 
Hard. 460; Doe d. Burville v. Burville (1773), Lofft, 
101 ; Wright v. Holford (1774), 1 Cowp. 31 ; Pcry r. 
White (1778), 2 Cowp. 777 ; Watson e. Foxon (1801), 

2 East, 36. 

11133. .] — Davenport v. Oldis, No. 

11095, ante. 

11134. — _ -Under a limitation, after 

estates for life to A. & B., of * 4 all A every the said 
premises to all & every the younger children of B. 
begotten or to be begotten, if more than one 
equally to be divided amongst them, & to the 
heirs of their respective body He bodies as tenants 
in common, etc., & if only one child, then to such 
only child & to the heirs of his or her body issuing ; 
& for want of such issue,” a devise of, 44 the said 
premise's to (’., etc.,” with several limitations over. 

4 4 k for want of such issue,” then testator divided 
the said premises between several branches of his 
family ; — Held : cross -remainders were to be 
implied between the younger children of B. from 
the apparent intention of testator from the whole 
of the will, notwithstanding the use of the word 
respective in such devise. — Watson v. Foxon 
(1801), 2 East, 36 ; 102 E. R. 281. 

Annotations : — Consd. Ttoo d. Wren r. Clayton (1805), 6 
Ea«t, 628. Refd. Doe d. Gorges v. Webb (1808), 1 Taunt. 
234 ; Doe d. Bouthouse v. Jenkins (1829), 3 Moo. & P. 
59 ; Taaffo v. Coninec (1862), 10 H. L. Ca a. 64. 

11135. .] — Green v. Stephens (1810), 

17 Ves. 64 ; 34 E. R. 25, L. C. 

Annotations Consd. Taaffe v. Conmee (1862), 10 H. L. 
Cas. 64. Refd. He Clark’s Trusts (1863), 2 New Hep. 
386. 


11136* Devises to two — Survivor to be heir of 
other — On death without issue.] — Chadock v. 
Cowley, No. 11035, ante. 

11137. Failure of 44 issues males. M ] — Where by 
a very obscure & illiterate will, property was left 
to devisor’s four grandsons, 44 <St to tne heirs males 
of the said grandsons & then to the grandsons’ 
heirs males that part that belonged to their 
father, & then to the last liver to the heirs males 
of the said grandsons, & for want of issues males 
of the grandsons,” over ; the ct. implied cross- 
remainders. — Doe d. Southouse v. Jenkins 
(1829), 5 Bing. 400 ; 3 Moo. & P. 69 ; 7 L. J. O. S. 
C. P. 182 ; 130 E. R. 1142. 

Annotation : — Mentd. Osborn v. Marlborough (1866), 14 

L. T. 789. 

11138. Failure of issue of “ any of them.*'] — 
Testatrix devised one moiety of certain freehold 
property unto & between W., T. & D., in equal 
shares. & tho heirs of their bodies respectively 
lawfully begotten, & in default of such issue of 
any of them, unto M., her heirs & assigns, for 
ever : — Held : cross-remainders were created by 
implication between W., T. & D., He the words 
44 of any of them ” must bo construed in the sense 
44 of all of them.” — P owell v. Howells (1868), 
L. R. 3 Q. B. 654 ; 9 B. & S. 704 ; 37 L. J. Q. B. 
294 ; 19 L. T. 201 ; 10 W. R. 1116. 


Sub-sect. 0. — Implication of Cross -Limitations. 

11139. When Implied — General Intention of tes- 
tator.] — Vesting of a legacy postponed to the time 
of payment, & a limitation over in nature of a 
cross-remainder implied from the general intention. 
— Mackell v. Winter (1797), 3 Ves. 630 ; 30 
E. R. 1144, L. C. 

Annotations: — Coned. Harrison v. Foreman (1800), 5 Ves. 

207 ; Parsons r. Parsons (1800), 5 Ves. 578 ; Skey v. 

Barnes (1816), 3 Mer. 335. Refd. Booth t?. Booth (1799), 

4 Ves. 399 ; Bolger v. Mackell (1800), 5 Ves. 509. 

11140. To fill up unintentional hiatus.] 

— (1) Where a will declared trusts of the income 
of property for a limited period, giving (as was 
held on the construction) successive life interests 
among certain children & their respective issue 
per stirpes , with cross-limitations among the 
stirpes, but no cross-limitation expressed between 
individuals of the same stirps, the latter cross- 
limitations were implied. 

(2) Cross executory limitations of personal 
estate (a) are only implied to fill up a hiatus in the 
limitations which seems from the context to be 
unintentional ; (6) cannot be implied to divest an 
interest given by the will ; & (c) may be implied, 
notwithstanding the existence of expressed cross- 
limitations between other persons. 

(3) It is possible to imply cross-limitations, not- 
withstanding the presence of expressed cross- 
limitations in some other event in favour of the 
very same persons ; but the ct. weighs that 
circumstance in ascertaining the intention. — Be 
Hudson, Hudson v. Hudson (1882), 20 Ch. D. 
400 ; 51 L. J. Ch. 455 ; 40 Li T. 93 ; 30 W. R. 
487. 

11141. Not to divest Interest.] — Where 

testator gave four-sixths of the proceeds of the 
conversion of his residuary realty He personalty 
to A., B., C. He I)., for their respective lives, with 
remainder to their children as they should appoint, 
in default to their children, with a limitation 
over in favour of children of the same parent, if 
any died under twenty-one, &, if females, un- 
married, A if A., B., u. Hi D., all died without 
leaving children, then in trust for other persons, 
He A. died without ever having had any children : — 
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Held : cross-limitations should be implied, but 
only in the event of one of the tenants for life 
dying without having had any child, who attained 
a vested interest, A consequently A.’s share was 
divisible in three equal shares in favour of the 
legatees of the three other original shares. — 
Re Clark’s Trusts (1868), 2 New Rep. 386 ; 32 
L. J. Ch. 626 ; 8 L. T. 671 ; 11 W. It. 871. 

20 Oh D ; ^ ) Refd * Re Hu<is011 * Hudson v. Hudson (1882), 


11142. -.] — Re Hudson, Hudson v. 

Hudson, No. 11140, ante. 

11143. Effect of existing cross-limitations — 

Between other persons .] — Re Hudson, Hudson v, 
Hudson, No. 11140, ante . 

11144. Between same persons .] — lie 

Hudson, Hudson v. Hudson, No. 11140, ante . 

11145. Gift to children equally after death of 

parent — Issue of child taking deceased parent’s 
share — In default of children over.] — Where pro- 
perty is directed to be settled on children after 
the death of the parent equally, so that the issue 
of any child dying in the lifetime of the parent may 
take his or her deceased parent's share ; A in 
default of such children, over : — Held : such 
children or issue must survive the parent ; A 
there must be cross-limitations over, in the event 
of any child dying in the lifetime of the parent 
leaving no issue who shall survive the parent, in 
favour of the other children or issue of deceased 
children, surviving the parent. — Turner v. Sar- 
gent (1853), 17 Beav. 515 ; 22 L. T. O. S. 129 ; 
2 W. K. 50 ; 51 E. K. 1134. 

Annotation : — Mentd. Wise v. Piper (1880), 13 Ch. D. 848. 


Ill 46. Income to parents — Principal original 

& accruing to issue respectively — Gift over on death 
of all life tenants without issue.] — Coates v. 
Hart, Borrett v. Hart (1803), 3 De G. J. A 8m. 
504 ; 10 E. R. 731, L. J J. 

Annotation Reid, lie Hudson, Hudson v. Hudson (1882), 
20 Ch. 1). 406. 


11147. -.] — Testator gave 

his residuary personal estate upon trust to pay the 
income equally between his three daughters, F., 
E., A 0., during their respective lives ; A if all or 
any of them should die leaving issue, to pay one- 
third of the principal amongst the issue of each 
daughter so dying, in equal shares ; A if only one 
such daughter should die leaving issue, then in 
trust to pay A apply the whole residue equally 
amongst the issue of such one daughter ; but if 
all the daughters should die without leaving issue, 
then over. C. died leaving issue, A afterwards F. 
died without leaving issue : — Held : cross-limita- 
tions were to be implied between the daughters 

6 their families, A the issue of each daughter were, 
for all purposes, to be ascertained at her own 
death: A therefore one moiety of F.’s share 
was payable to the issue of C. living at C.’s death, 
A the other moiety went by way of accretion to 
E.’s original share . — Re Bidoe’s Trusts (1872), 

7 Ch. App. 605 ; 41 L. J. Ch. 787 ; 27 D. T. 141 ; 
20 W. B. 878, L. J J. 

Annotations ; — Consd. Re Hudson, Hudson v. Hudson 

(1882), 20 Ch. D. 406. Reid. lie Hoars, Parker r. Hears 

(1914), 83 L. J. Ch. 450. 

11148. Principal original but not 

accruing to Issue respectively.] — Testator gave the 
interest of his residuary estate to his mother for 
life, A afterwards one-half of the interest to his 
brother A one-half to his sister. Upon the death 
of the sister, the capital was to go to her children, 
if any, A if not, to his brother. Upon the death 


of his brother the capital was to go to his children. 
The sister died without children : — Held : the 
children of the brother took no interest in her 
moiety. — Tatnall v . Tatnall (1847), 10 Beav. 
509 ; 50 E. B. 678. 

11149. Gift over on death of all 

life tenants without Issue.] — Testator bequeathed 
personal estate on trust for conversion A to pay 
the income to hiB three daughters equally for life, 
A after the decease of any of them leaving issue 
to pay a third part of the capital of the trust 
fund to her children, A in the event of any of his 
daughters dying without leaving issue the sur- 
vivors or survivor were to take her share of the 
income for life, A in case all his daughters should 
die without leaving issue the capital of the trust 
fund was to be divided among his next of kin. 
Two daughters died, one leaving children. On 
the third dying subsequently without issue : — 
Held : there was an intestacy as to two-thirds of 
the capital. — Re Mears, Parker v. Hears, [1914] 
1 Ch. 694 ; 83 L. J. Ch. 450 ; 110 L. T. 686. 


Sub-sect. 7. — Other Gifts by Implication. 
11150. To children born after date of will.] — 
Cornwall v. Williams (1701), Colles, 117 ; 1 
E. B. 209, IT. L. 

11151. .] — One devises to his son, then living, 

A if he dies under twenty-one, A testator’s wile 
shall be enceinte at his death with other child or 
children, then to such at twenty-one ; but if no 
such, then over to his nephews. Two children 
were born after the will, in the lifetime of testator : 
— Held : to take under the devise. — White v. 
Barber (1771), Ainb. 701 ; 5 Burr. 2703 ; 27 E. B. 
455. 


Annotations: — Consd. Doo v. Brabant (1791), 3 Bro. C. C. 
393 ; Doo d. Dacre v. Da, ere (1798), 1 Bos. & P. 250. 
Expld. Morrall v. Sutton (1845), 1 Ph. 533. Consd. Doo 
d. Blakiston r. Haslewood (1851), 10 C. B. 544. Reid. 
Stainham r. Bell (1774), Lofft, 455 ; Doe d. Lancashire 
v. Lancashire (1792), 5 Term liep. 49. 

11152. .] — Doe d. Blakiston v. Hasle- 

wood, No. 10867, ante. 

11153. .] — Testator, in 1831, devised his 

copyhold messuages to trustees, upon trust to 
permit his wife to occupy one of them during the 
minority of his youngest child, A to apply the rents 
of the others to the maintenance, etc., of his 
children, Thomas A John “ A the children or child 
of which his wife was then enceinte ,” during 
minority, making thereout a provision for his wife. 
Testator then provided for the advancement of 
his “ said children,” the division of the messuages 
among them at twenty-one, A for benefit of sur- 
vivorship among them. He also bequeathed his 
personal estate on the like trusts in favour of his 
“ said children,” A in all these cases he added the 
words “ as well the children or child of which my 
wife is so enceinte as those already bom ’ ; but in 
several instances he simply used the words, “ said 
children,” A in one instance omitted “ said.” In 
1847 testator made a codicil disposing of freeholds 
A copyholds acquired since the date of the will, 
on the same trusts A confirming the will. The 
child of which tho wife was enceinte was afterwards 
born, A subsequently, in 1835, a fourth child was 
born : — Held : the fourth child was entitled to a 
share. — Goodfellow v. Goodfellow (1854), 18 
Beav. 356 ; 23 L. T. O. S. 46 ; 2 W. B. 360 ; 52 


E. B. 141. 

Annotation : — 


Mentd. Reeves v. Baker (1854), 18 Beav. 372. 


PART XVI. SECT. 32, SUB-SECT. 7. 

1. Gift to A . for life dt after her death to B. <£ C. “ share share alike ”~If B. 
-Graves v . Waters (1847), 10 I. Eq. R. 884. — IR. 


C. did not survive A. then all to A.] 
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Sect. 32. — Gifts by implication : Sub-sect , 7. Sects, 
33 & 34. Part XVII,] 

11154. Bequests Indicating future period — Accele- 
ration by implication.] — Testator reciting that he 
has £1,600 6 per cents., gives it to A., A then gives 
to B. all other his stocks that he might be possessed 
of at his death. The latter bequest is not specific, 
but is liable to debts in preference to the former. 
On construction of a will, the enjoyment of bequest 
given in terms indicating a future period, accele- 
rated by implication. — Parrott v. Worsfold 
(1820), 1 Jac. A W. 694 ; 37 E. R. 494. 

Annotations : — Reid. Stephenson v. Dowson (1840), 4 Jur, 

1152 ; Myttou v. Myttou (1874), L. K. 19 Eq. 30 ; 

Bothamley v. Shorson (1875), L. R. 20 Eq. 304. 

11155. Gift for life of particular property — Gift 
over on death along with other property — Right of 
donees in remainder to immediate enjoyment of 
latter property.] — Testator by his will, bequeathed 
the rents of one dwelling-house situate in A. to C. 
for his life ; A from A after the decease of the said 
C., he bequeathed the same rents, together with the 
rents of all his other houses A lands, unto his 
nephews A niece therein mentioned, for their lives, 
A the life of the survivor ; A after the decease of 
the survivor of them, he gave A devised all his 
houses A lands to trustees, in trust to sell the same, 
A to pay the produce of such sale unto such of the 
children of his nephews A niece as should be living 
at the time of the decease of the survivor ; A then 
devised all the residue of his estate to C. : — Held : 
upon the death of testator, the nephews A niece 
took an immediate estate, for their lives A the life 
of the survivor, in the rents of all the houses A 
lands, except the house specifically bequeathed to 
C. for his life. — I)oe d. Annandale v. Brazier 
(1821), 6 B. A Aid. 64 ; 106 E. R. 1117. 

Annotations : — Consd. R. v. Ringstead (1829), 9 B. & C. 

218. Refd. Simmons v. Rudall (1850), 15 Jur. 1(52. 

11156. -.]— After gifts to A., B. A 

C., there was a gift, “ after their decease,” of that 
property together with the residue :—Held : 
“ after their decease ” meant “ subject to the 
interests of A., B., A C.,” A these words did not 
postpone the immediate enjoyment of the general 
residue. — Bill v, Bill (1857), 23 Beav. 446 ; 5 
W. R. 390 ; 63 E. R. 175. 

11157. Devise to trustees — Codicil revoking ap- 
pointment of one — Substituting new trustee.] — 
Testator by will devised estates to three persons 
upon trusts, A appointed them exors. of his will. 
By a codicil he directed that one of the three, by 
name, should not be a trustee A exor., but that the 
other two A another, by name, should be the 
exors. of his will : — Held : the estates were, by 
implication, devised to the three named in the 
codicil . — Re Turner (1860), 2 De G. F. A J. 527 ; 
30 L. J. Oh. 144 ; 3 L. T. 573 ; 7 Jur. N. 8. 114 ; 
9 W. R. 174 ; 45 E. R. 725, L. JJ. 

Erroneous recitals.] — See Sect. 11, sub-sect. 2, 
A., ante. 

Failure to exercise or invalid exercise of power.] — 
See Part XV., Sect. 4, ante. 

Right of executor to residue.] — Sec Executors, 
Vol. XXIII., pp. 468-473. 

Implication of gift to survivors.] — See Sect. 27, 
sub-sect. 3, ante. 


Sect. 33. — WILLS MADE ABROAD. 

Wills affected by foreign law — Rules of con- 
struction .] — Sec Conflict of Laws, Vol. XI., pp. 
336, 303-365, 372-370, 380, Nos. 249, 440-462, 
621-640, 034. 


Sect. 34.— OTHER CASES. 

11158. Postponement of payment of legacy.] — 
Contingent legacy out of real A personal estate 
payable two years after the event : by codicil 
testator reciting, that he found his estate would not 
bear that payment during the life of A., being 
chargeable with an annuity for her life, declared, 
he revoked that part of his will, A that the said 
legacy upon the same event was to be paid twelve 
months next after the death of A. A not before. 
A. dying before the contingent event, the legacy 
is not payable till the expiration of the two years 
after it. — Wordsworth v. Younger (1790), 3 
Ves. 73 ; 30 E. R. 900, L. C. 

11159. Deprivation of dividends on legacy 

for first year.] — A married woman having a power 
of appointment by will, appoints £4,000 to her 
husband or such persons os he should by will 
appoint ; A he appoints to his nephews A niece 
equally at twenty-one, or marriage, to be trans- 
ferred to them within twelve months after the same 
should happen, without the dividends due thereon, 
provided neither event happened within such 
twelve months ; A if so, in twelve months next 
thereafter, with a gift of the residue : — Held : the 
intention was that the legatees should not take the 
first year’s dividends, “ thereafter ” applying to 
testator’s death. — He Rose’s Settlement (1864), 
2 W. R. 029. 

11160. Gift contingent on widowhood of named 
person.] — A testator, by his will gave the income of 
shares in a bank to E. a married woman, for life, 
provided she were a widow at the time of his death, 
or should become such afterwards, but during her 
widowhood only ; A gave the income, during the 
coverture of E. to P. He also gave P. £800, in case 
E. should become a widow, in lieu of the income of 
the shares. By a codicil, the testator revoked the 
gift of this income, A gave a portion of the income 
to E. for life, whether she were a widow at the time 
of his death or not, or became such afterwards or 
not. At the t ime of testator’s death, E. was under 
coverture : — Held, : P. was not entitled to the 
£800 at the death of testator, A would become 
entitled only in the event of E. becoming a widow. 
— Morrison v. Morrison (1843), 2 Y. A C. Fh. 
Cas. 652 ; 13 L. J. Ch. 68 ; 8 Jur. 304 : 03 E. R. 292. 

11161. Separate gifts to widow & daughter — Gift 
over In default of issue of daughter to A. & B. — 
Right of each to participate in both sums.] — A 
testator directed his trustees to invest £1 ,400 for 
his widow for life, with remainder to his daughter 
for life, A £800 for his daughter for life. A after 
the death of his daughter, he gave the two sums to 
her children, A if she died unmarried, which 
happened, he gave the said principal sums of £1,400 
A £800 in manner following : — £800, “ part 

thereof,” to A., “A the remainder of the said 
sums ” to B. The daughter died in the life of the 


PART XVI. SECT. 34. 

m. (lift to A. charped unth main- 
tenance of B. d~ C .) — Testatrix be- 
queathed the balance of mouovs 
remaining in the banka to her credit 
after her death, after payment of certain 
specified charges, to M. & E. share & 
share alike. To her son, A., she be- 
queathed her half of the homestead 
property charged with the comfortable 


maintenance of M. & E. upon such 
homestead during their lives : — Held : 
the maintenance of M. Sc E. under the 
terms of the will, was made a charge 
upon the property, & not upon A. 
personally. — moKeen v . McKeen, 33 
N. S. R. 310.— CAN. 

n. Gift of estate to trustees — To use 
net income in maintaining children — 
Whether father entitled to any part of net 


income .] — Schofield v. Vassie, 1 
N. B. Eq. Rep. 037.— CAN. 

o. Lands charged with maintenance 
— Provision in case of dispute, as to 
adequacy of maintenance .) — Rrrckkx 
v. Wright (1867), 1 P. E. I. 267.— 
CAN. 

p. Whether legal title charged with 
maintenance .] — Under the following 
devise : “ To my dearly beloved wife, 
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widow unmarried -.—Held : the £800, thus released, 
was divisible between A. & B. in the proportion of 
eight to fourteen. — Hewitt v. Georoe (1854). 18 
Beav. 622 ; 52 E. R. 205. 

11162. Gift to A. subject to contingency of B. 
becoming o! sound mind.] — A testator bequeathed 
his real & personal estate in trust to pay, for the 
benefit of his son, a lunatic, an annuity until he 
should be able to manage his affairs, & if lie ever 
returned to a sound mind, then he directed he 
should “ divide ” his residuary estate with his 
sister. Testator then gave the whole residue, 
subject to the contingency of his son’s becoming 
of sound mind, to his daughter for life, <fc after- 
wards as she should appoint : — Held : the daughter 
took the whole, subject to the annuity & to the 
contingency ; but if the son recovered his reason, 
he would be entitled not only to one-half of the 
capital but to one-half of the income from testator’s 
death. — Hole v . Davies (1805), 34 Beav. 345 ; 55 
E. R. 068. 

11163. Forfeiture clause — On beneficiary be- 
coming entitled to “ permanent income ” — After 
acquired income passing under settlement to hus- 
band for life.] — Testator by will, in 1841, be- 
queathed a sum of stock on trust to pay the 
dividends of one-eighth part to each of his eight 
nephews & nieces ; the dispositions made to 
females being for their separate use. Testator 
further declared that if any of such nephews & 
nieces should “ be in the receipt of or entitled to a 
permanent income of £1,000 a year,” then his or 
her interest in the said sum of stock should cease. 
In 1850 one of the nieces, a married woman, 
became entitled to a share of personal estate 


amounting to £51,000 & upwards ; but on the 
marriage of this lady in 1827, a post-nuptial 
settlement had been executed, whereby, after 
reciting an agreement to that effect, the husband 
covenanted that in case any real or personal 
property should, during the coverture, descend to 
the wife, or she should become entitled to or 
possessed of the same by bequest, or by any means 
whatsoever in her own right, he would do all acts, 
etc. whereby the same should be assured & invested 
in the trustees upon the trusts of the settlement the 
first of which was a life estate to the husband : — 
Held : on the construction of the will & settlement, 
the wife had not become, in the year 1858, entitled, 
whilst her husband was living, “ to or in receipt of 
a permanent income of £1,000 a year ” ; & conse- 
quently, the provision in her favour contained in 
testator’s will was not forfeited. — Curzon v. 
Curzon (1850), 1 Giff. 248 ; 34 L. T. O. S. 14 ; 6 
Jur. N. 8. 907 ; 65 E. R. 905. 

On alienation.] — See Part XVI., Sect. 30, 

ante . 

Clause giving legacies priority.] — See Execu- 
tors, Vol. XXIII., pp. 410-427. 

Clause giving annuities priority.] — See Rent- 
charges & Annuities, Vol. XXXIX., pp. 158-164. 

Clause charging debts & legacies on specified 
property.] — See Executors, Vol. XXIII., pp. 
473-530. 

Clause charging annuities on specified property.] 

— See Rentcharges & Annuities, Vol. XXXIX., 
pp. 174-183. 

Clause charging annuities on capital or Income.] 

— See Rentcharges & Annuities, Vol. XXXIX., 
pp. 143-153. 


Part XVII. — Testator’s Family Maintenance and Protection. 

Sec Cases infra. 


O., it is my will 8c desire that of what 

J >roperty I possess she shall have her 
awful support in food & clothing, 
during her natural life, in such manner 
n,n sho received while I was yet with 
her ” : — Held : lands of which testator 
had only the equitable title were 
charged with her support Sc mainte- 
nance. — C ampbell r. Campbell, 6 
Gr. 000.— CAN. 

q. Provision for disposal of property 
in case wife survived husband, hut not 
in case of her death happening first — 
Whether intestacy on death of husband 
after wife.) — Maclean v. Henning 
(11)03), 33 8. C. It. 305.— CAN. 

r. Provision for maintenance of 
testator* s widow dr children — Effect of 
re-marriage of widow — Discretion of 
executors, j — lie Miller GOOD), 14 
O. YV. K. 221 ; 19 O. L. It. 38 1. —CAN. 

t. Gift to A. d' Ji. charged with 
maintenance of children, ] — lie Ret eta 
Estate, [1922] 1 YV. YV. I?. 943: 63 
D. L. R. 711 ; 15 Sask. L. It. 322.— 

CAN. 

to son to primlege of 

limited use of by brothers d: 


•CAN. 

PART XVII 

— of Testator* s Family 

Maintenance dr f'rotection Acts — Juris- 
diction of court — Testator domiciled 
in State — Assets in , <P personalty 
outside state .] — YVbere a testator has 
died domiciled & possessed of assets 
in N. 8. W. &c of personalty outside the 
State, the ct. in making an order for 
maintenance under Tesiator’s Family 
Maintenance Sc Guardianship of Infants 


Act, 1910, s. 3, has jurisdiction to deal 
with all his personalty wherever situ- 
ated at the time of his death . — He 
Sellar, 25 S. It. N. S. YV. 540 ; 42 
N. S. YV. Y\ r . N. 161— AUS. 


c. On what depending 

Materiality of domicil of deceased .] — 
Jurisdiction to allow maintenance under 
Testator’s Family Maintenance Act, 
1918, depends on whether the Supreme 
Ct. has granted probate of the will or 
letters of administration with the will 
annexed of the estate of deceased. 
The domicil of deceased at the time of 
his death is immaterial . — He Found, 
Found v. Semmens, [1924] S. A. S. It. 
236.— AUS. 


-.] — Where the ct. is 


d. - 

)f the opinion that a will doos not 
nakc adequate provision for the proper 
naintenance of testator’s widow, it has 
lower under Testator’s Fandly Main- 
tenance Act, (B. C.), 1924, to order a 
litTerent division of the estate, not- 
withstanding the fact that under the will 
he widow would have received as much 
is she would have been entitled to re- 
ceive had testator died intestate.— 
>citmalz, U927] 1 D. h. R. 1113 ; [19271 
W. \\ T . R. 408 : 38 B. C. R. 264. — CAN. 


e . Gift to widow of 

** all my personal effects dr money 
Intestacy as to realty — Jurisdiction to 
make order affecting whole estate.] 
—Testator died leaving a will in which 
he appointed his wife his extrix. & 
otherwise expressed Ids will concern- 
ing his estate : “ I give 8c bequeath all 
my personal effects 8c money to my 
wife, J., & in the event of her death all 
to be equally divided between my two 
eldest sons . . ."At the time he made 


his will his estate consisted of money & 
personal property. Bofore his death, 
however, he had bocomo possessor of 
a houso & land, as to which ho died 
intestate : — Held : there was no juris- 
diction to make an order under Family 
Protection Act, 1908, s. 33, affecting 
the shares of the sons. — He Yuill, 
Yuill v. Tripe, [1925] N. Z. L. R. 
196.— N.Z. 


t. Testator resident in 

England at time will made dr at date of 
death dr for some years prior thereto— 
Property in Hew Zealand dr in England A 
— Testator, who was born in England, 
made his will & died in London, leaving 
considerable estate, but for the greater 
part of his life had resided & carried 
on business in Now Zealand, where by 
far the greater part of his estate was 
situated. In his will he described 
himself as ** of C., New Zealand, but 
now residing in London ” ; & provision 
was made therein for the distribution of 
the corpus of his estate in New Zealand, 
the income being in the main applied 
for payments of annuities in England. 
Pltf., a child of testator, residing In 
England, applied to have provision 
made for her out of the estate : — Held : 
the ct. had jurisdiction to order, under 
the Family Protection Act, 1908, that 
provision be made for pltf. out of the 
estate, both as to movable or immov- 
able property, & the circumstances 
that pltf. was residing in England did 
not detract from such jurisdiction. — 
Re Roper, [1927] N. Z. L. R. 731.— 
N.Z. 

— Discretion of court — 
wer interfered with .] — New Zealand 
ily Protection Act, Part II. (No. 
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Wills. 


60 of 1908), s. 33 (1), provides that in 
cases where any person dies leaving a 
will without making adequate provision 
therein for the proper maintenance & 
support of testators wife, husband, or 
children the ct. may, at its discretion, 
order that such provision as it thinks 
fit should be made out of the estate of 
testator for such wife, husband, or 
children. 

The ot. below having exercised its 
discretion in favour of three married 
daughters of testator by a wife who 
had divorced 1dm, his will disposing 
of all his estate in favour of his second 
wife & her children, their Lordships 
declined to intorfore ; 8c approved the 
general view taken by the ct. below os 
to the proper scope Sc application of 
the powers conferred by the Act. — 
Allardice v. Allardice, 11911] A. C. 
730, P. C.— N.Z. 

h. Principles to be applied .] 

On an application by a widow under 
Testator’s Family Maintenance Act 
for relief because proper provision was 
not made for her under her husband’s 
will, the enquiry should be, what is 
the need of maintenance Sc support, 
& what property has testator left, & 
there must bo considered the station in 
life of the parties, the age, health Sc 
general circumstances of the wife, the 
means possessed by testator at his 
death, the means possessed by the 
widow in her own right. The ct. 
should, so far as possible place itself 
in all respects in the position of testator 
& consider whether or not, having 
regard to all surrounding circumstances, 
testator has been guilty of a manifest 
breach of a moral duty owed to his wife 
Sc if there has been that breach, repair 
it . — lie Livingston, [1923] 1 D. L. R. 
1167 ; 31 B. C. R. 468 ; [1923] 1 W. W. R. 
C28-— CAN. 

k. Each case governed by 

its circumstances.) — On an application 
for relief under Testator’s Family 
Maintenance Act, (B. C.), 1924, the ct. 
has no power to redraw the will & 
dispose of the estate as it may think 
right SC just. Each case must be 
governed by its circumstances. — Re 
Testator's Family Maintenance 
Act, Re Elwokthy Estate, Elwortiiy 
& Hale, [1928] 2 D. L. It. 421 ; [1928] 
1 W. W. R. 737 : 39 B. C. R. 474.— CAN. 

l. Scope t£* application of 

powers conferred by Act .) — Allard ice 
v. Allardice, [1911] A. C. 730, P. C. — 

N.Z. 

m. Material date in deter- 

mining need of maintenance.) — In an 


application under Testator’s Family 
Maintenance & Guardianship of Infants 
Act, 1916, 8. 3, the period of time which 
is to be considered when determining 
whether the applicant has been left 
without adequate provision is the dato 
on which the ot. is dealing with tho 
matter, Sc not the date of testator's 
death. — Re Forsaith, 26 8. R. N. 
S. W. 613 ; 43 N. S. W. W. N. 171.— 
AUS. 

n. Testatrix married three 

times — Will leaving estate to child by 
second husband — Claim for maintenance 
by daughters of first marriage .] — -A 
testator was married throe times. The 
applicants were her daughters by the 
first marriage. She had one daughter 
by her second marriage. By her will 
she gave all her property, which 
amounted to about £7,500, & which 
had been wholly dorived from her 
second husband, to the daughter by 
the second marriage. The applicants 
applied for maintenance under Testa- 
tor’s Family Maintenance Act, 1914 : — 
Held : they should bo allowed some 
maintenance. — Re Hofner, [1925] St. 
R. yd. 232.— AUS. 

o. Who entitled to relief — 

Widow.) — Where a testator domiciled 
in Alta., at the time of his death dis- 
poses of all his property, including 
immovables in both Alta. Sc Sask., 
making no provision for his widow, 
the eta. of 8ask., may entertain an 
application by the widow for relief 
under Devolution of Estates Act with 
regard to the immovables situated 
within that province. — Re Ostandkr 
Estate (1915), 30 W. L. R. 890.— 
CAN. 

p. .] — Re Sotimalz, 

1927] 1 D. L. R. 1113; [1927] 1 

7. W. R. 408 ; 38 B. C. R. 264.— CAN. 

q. Or undower. ] 

— There is no difference between tho 
application of a widower & that of a 
widow under Testator’s Family Main- 
tenance Act, for an adequate provision 
out of the ostafce in question. — Re 
Stioinos (1924), 34 B. C. R. 347. — 
CAN. 

r. After re- 

marriage. }— Testator by his will made 
provision for the maintenance & sup- 
port of his wife for her life so long aB she 
remained a widow. She remarried. Sc 
thereafter applied under Family Pro- 
tection Act, 1908, for provision to be 
made out of the estate for her main- 
tenance & support : — Held : by her 
remarriage pltf. had lost her status of 
“ widow ’’ of testator as required by tho 


Aot Sc by the terms of the gift, 8c was 
not entitled to an allowance. — Newman 
v. Newman, [1927] N. Z. L. R. 418.— 
N.Z. 

t. Child legally adopted in 

foreign oountry where mild 6b adoptive 
parents domiciled.] — A child legally 
adopted in a foreign oountry where the 
child & adoptive parents were then 
domiciled held entitled to the benefits 
of Teatator’B Family Maintenance Aot 
(B. C.), 1924, with respect to the estate 
of one of such parents who died 
domiciled in B. C., even though the 
child had always been an alien domi- 
ciled in the foreign country. — Re 
MoAdam (B. C.), [1925] 4 1). L. R. 138 ; 
[1825] 2 W. W. R. 593.— CAN. 

a. Married daughter — 

No support from parents.) — The foot 
that a child who claims the benefits 
of Testator’s Family Maintenance Act 
(B. C.), 1924, has been married for a 
number of years & has not been sup- 
ported by either of its parents since its 
marriage does not disentitle it to such 
benefits. — -Re MoAdam (B. C.), [1925] 
4 D. L. R. 138 ; [1925] 2 W. W. R. 
593. — CAN. 

b. j{y divorced 

wife.) — Allardice v. Allardice, 
[1911] A. C. 730, P. C.— N.Z. 

o. Daughter coming 

own living.) — Application for rolief 
under Testator’s Family Maintenance 
Act (B. C.), 1924, on behalf of a 
daughter who was earning her own 
living, dismissed . — Re Testator's 
Family Maintenance Act, Re El- 
worthy Estate, Elwortiiy Sc Hale, 
[1928] 2 ILL. It. 421 ; [1928] 1 W. W. R. 
737 ; 39 B. C. R. 474.— CAN. 

d. Amount allowed — Each case 

dependant on men rircnmstances.Y— No 
set rule can be laid down as to tho 
amount which should be allowed to a 
person entitled to the benefits of 
Testator’s P’amily Maintenance Act 
(B. O.), 1924 ; each case must depend 
on its own circumstances Sc be left to 
judicial discretion. — Re McAdam (B.C. ), 
[1925] 4 D. L. R. 138 ; [19251 2 W. VV. R. 
593.— CAN. 

e. ] — Widow’s Relief 

Act does not contemplate the arbitrary 
fixing of a sum which the widow should 
necessarily receive of the date of her 
application, blit rather the realising 
of the share in the estate which she 
would be entitled to under an intestate 
administration, when all quest ions of 
tho assets Sc liabilities have been dis- 
posed of. — Re McIntyre (Alta.), 
[1925] 3 W. W. R. 172.— CAN. 
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WINDMILL 


See Easements and Pbofits 1 Pbendbe ; Landlobd and Tenant. 
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WINDOWS. 

See Burial and Cremation ; Easememts and Profits A Prendre. 


WINES. 
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Part I. — Contracts for Work and Labour. 


Agency 

Aliena 

Apprentices 

Arbitration . 

Bailment 

Building Contracts 

Carriers 

Contract 

Contract for Sale of 
Goods 

Corporations 
County Courts 
Damages 

Employers' Liability 

Employment of Children 
and Young Persons . 
Engineers . 

Factories 

Industrial Societies 

Injuries to Employees . 

Insurance . 

Lien . 


See Agency. 

,, Aliens. 

„ Master and Ser- 
vant. 

,, Arbitration. 

,, Bailment. 

,, Building Con- 
tracts. 

„ Carriers. 

,, Contract. 

„ Sale of Goods. 

,, Corporations. 

,, County Courts. 

,, Damages. 

,, Master and Ser- 
vant. 

,, Infants. 

,, Building Con- 
tracts. 

,, Factories. 

,, Industrial, etc., 
Societies. 

,, Master and Ser- 
vant. 

,, Insurance. 

,, Lien. 


Loan Societies 
Master and Servant 

Miners 
Negligence . 

Patents 

Printers and Printing 
Provident Societies 
Restraint of Trade 


Scavenging . 

Service Contracts . 

Strikes 

Sunday Observance 
Trade U nions 

Trades 

Workmen' 8 Clubs 
Workmen's Compensa- 
tion 


See Loan Societies. 

„ Master and Ser- 
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Part I. — Contracts for Work and Labour. 


Sect. 1.— IN GENERAL. 

1. Contract applicable to mental as well as 
bodily labour.] — A. was employed by B. to devise 
a method of curving metal tubing for the purpose 
of manufacturing lifebuoys, of whicli B. was 
patentee : — Held : A. might recover compensa- 
tion for the labour & skill, & also the value of the 
materials, employed by him in the course of the 
work, under a count for work &> labour materials. 

Pltf. is as much entitled to recover in respect 
of the application of his skill & scientific knowledge, 
as he would have been for mere manual work <fc 
labour (Tindal, C.J.). — Grafton v. Armitage 
( 1845), 2 C. B. 336 ; 15 L. J. C. P. 20 ; 0 L. T. O. S. 
152 ; 9 Jur. 1039 ; 135 E. R. 975. 

d ivnotations : — Gonsd. Lee r. Griffin (1861). 1 13. &: S. 272. 

Refd. Clay v. Yates (1850). 1 H. & N. 73. 

2. Distinguished from contract for sale.] — “ If 
you employ a man to build a house on your land, 
or to make a chattel with your materials, the 
party who does the work has no power to appro- 
priate the produce of his labour & your materials 
to any other person. Having bestowed his labour 
at your request on your materials, he may main- 
tain an action against you for work & labour. 
But if you employ another to work up his own 
materials in making a chattel, then he may appro- 
priate the produce of that labour & materials to 
any other person. No right to maintain any 
action vests in him during the progress of the 
work ; but when the chattel has assumed the 
character bargained for, & the employer accepted 
it, the party employed may maintain an action 
for goods sold & delivered ; or if the employer 
refuses to accept, a special action on the case for 


such refusal. But he cannot maintain an action 
for work it labour, because his labour was 
bestowed on his own materials & for himself, & 
not for the person who employed him ” (Bayley, 
J.).— -Atkinson r. Bell (1828), 8 B. & 0. 277 ; 
Dan. & LI. 93 ; 2 Man. & Ry. K . B. 292 ; 6 L. J. 
O. S. K. B. 258 ; 108 E. R, 1046. 

Annotations : — Consd. Wilkins v. Bromhcacl (1844), 0 Man. 
& G. 903 ; Grafton v. Armitage (1845), 2 C. B. 336 ; Leo 
r. Griffin (1861), 1 B. & S. 272. Refd. Oldfield v. Lowe 
(1829), 7 L. J. O. S. K. B. 142 ; Elliott v. Pybus (1834), 
10 Bing. 512 ; Pinner v. Arnold (1835), 2 Or. M. & R. 
613 ; Clarke v. Spence (1836), 4 Ad. & El. 448 ; Hughes 
r. Lenny (1839), 5 M. & W. 183 ; Scott r. England (1844), 
2 Dow. & L. 520 ; Clay r. Yates (1856), 1 H. & N. 73 ; 
Aldridge v. Johnson (1857), 7 E. & B. 885 ; Nenos v. 
Wickham (1867), L. R. 2 H. L. 296 : Colley r. Overseas 
Export, [1921] 3 K. B. 302. Mentd. Mudio v. Bell (1828), 
6 L. J. O. S. K. B. 325. 

3 . .] —Beale v. Motjls (1813), 1 Car. & 

Kir. 1 ; 2 L. T. O. S. 227 ; subsequent proceedings 
(1847), 10 Q. B. 976. 

4. .j — Deft, directed pltf., who was 

possessed of a patent for furnaces, to send him “ a 
licence to use two of his patent furnaces, to be 
applied to, etc., for £25 as agreed ; the engineer’s 
or furnace builder’s time to superintend or fix the 
above order, to be* paid six shillings a day : — Held : 
if it were for the purchase of the furnaces instead 
of the licence, the price of the furnaces was pro- 
perly sued for under the count for work & labour 
m setting them up, & not under a count for the 
sale of goods & chattels. — Chanter v. Dickinson 
(1843), 5 Man. & G. 253 ; 2 Dowl. N. S. 838 ; 6 
Scott, N. R. 182 ; 12 L. J. C. P. 147 ; 7 Jur. 89 ; 
134 E. R. 560. 

j — See y also , Sale of Goods, Vol. XXXIX., 

pp. 359, 360, Nos. 3—10. 
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Work and Labour. 


Sect . 1, — In general . Sects . 2, 3 & 4 : Subject. 1.] 

5. What recoverable for work & labour — 
Value of materials. I — The value of materials 
cannot be recovered under a count for work & 
labour only. — Heath v. Freeland (1830), 5 Dowd. 
106 ; 1 M. & W. 543 ; 2 Gale, 140 ; Tyr. & Gr. 
918 ; 5 L. J. Ex. 253. 

6. .] — Grafton v. Armitage, No. 1, 

ante. 

7. .1 — Under the count for work & 

labour & materials in & about the same provided, 
pltf. is entitled to recover compensation for 
printing a book, & for the paper on which it is 
printed. 

A printer was employed to print five hundred 
copies of a book with a dedication ; the dedication 
was not sent to the printer until the book was set 
up in type. The dedication contained libellous 
matter, & the printer refused to print it ; but he 
printed off the five hundred copies of the book 
without the dedication : — Held : he was entitled 
to recover in respect of the part printed. — Clay 
v. Yates (1850), 1 H. & N. 73 ; 25 L. J. Ex. 237 ; 
27 L. T. O. 8. 126 ; 2 Jur. N. S. 908 ; 4 W. R. 557 ; 
150 E. R. 1123. 

Annotations : — Consd. Lee v. Griffin (1861), 1 B. & S. 272- 

Reid. Appleby v. Meyers (1867), 36 L. J. C. P. 331 ; 

Stubbs v. Holywell Ry. (1867), 15 W. R. 860 ; Dominion 

Press v. Customs & Excise Minister, [1028] A. C. 340. 

8. Wages or remuneration.] — A menial 
servant, entitled under the hiring to a month’s 
warning or a month’s wages, cannot recover a 
month’s w r ages for having been improperly dis- 
missed without a month’s warning, upon the 
common indebitatus count for work Sc labour. — 
Fewings v. Tisdal (1847), 1 Exch. 295 ; 5 Dow. 
Sc L. 190; 17 L. J. Ex. 18; 11 Jur. 977; 154 
E. R. 125 ; sub nom. Flewings v. Tisdal, 10 
L. T. O. 8. 106. 

Annotations : — Consd. Emmens v. Elderton (1853), 4 H. L. 

Can. 624. Refd. Goodman v. Pocock (1850), 15 Q. li. 

576 ; East Anglian Ry. v. Lythgoc (1851), 20 L. J. C. P. 

84. 

9. .] — Clay v . Yates, No. 7, ante. 

.] — Compare Master & Servant, Vol. 

XXXIV., pp. 108-110, Nos. 809-827. 

Building contracts.] — See Building Contracts, 
Vol. VII., pp. 331 et seq. 


Sect. 2.— PARTIES TO THE CONTRACT. 

See, generally , Contract, Vol. XII., pp. 22-50, 
Nos. 8-276. 

Particular classes of persons .] — See Titles 

passim. 

Sect. 3. — FORMATION OF THE CONTRACT. 

See, generally , Contract, Vol. XII., pp. 51-118. 
Statute of Frauds .] — See Contract, Vol. XII., 
pp. 118-172. 

Contracts with corporations .] — See Corpora- 
tions, Vol. XIII., pp. 384-380, Nos. 1123-1135. 
Consideration .] — See Contract, Vol. XII., pp. 

172-234. VTT 

Stamps.] — See, generally , Contract, Vol. XII., 
p. 029 ; Revenue, Vol. XXXIX., p. 268, Nos. 
530-532. 


Sect. 4.— RIGHTS AND OBLIGATIONS UNDER 

THE CONTRACT. 

Sub-sect. 1. — In General. 

10. Liability of employer.] — Meriel v. 
Wymondsold (1001), Hard. 205 ; 145 E. R. 454 

Annotations : — Refd. Allison v. Herring: (1839), 8 L. J. Ch. 

223 ; ICelner v. Baxter (1866), L. R. 2 C. P. 174. 

11. .] — Pltf. had been employed by a 

local board of health to construct certain main 
sewer works. On Mar. 19, 1866, the local board 
gave notice to the owners of certain houses to 
connect their house drains with the main sewer 
within twenty-one days : Before the expiration of 
the twenty-one days, Sc during the construction 
of the main sewer the surveyor of the board pro- 
posed to pltf. that he, pltf., should construct the 
connection between the house drains Sc the main 
sewer. Pltf. said he was willing to do the work 
if the board would see him paid. The owners 
of the houses did not proceed in any way to do 
the work required of them, Sc before the expiration 
of the twenty-one days the construction of the 
connections was commenced by pltf. under the 
following circumstances : Having completed the 
main sewer, pltf. was leaving the work when the 
surveyor stopped him Sc requested him not to go 


PART I. SECT. 1. 

5 I. What recoverable under count for 
work & labour — Value of materials.] 
— On counts for work & labour & 
goods sold & delivered, the value of 
the materials found & provided for 
carrying on the work cannot be re- 
covered. — Wilson v. De la Hooke 
(1841), 6 O. 8. 317.— CAN. 

a. Signing of agreement delayed — 
Subsequent signing — Retrospective effect. J 
— Where an agreement to perform 
work has been reduced to writing, 
but is not actually signed till a future 
day, there is nothing to prevent the 
parties from binding themselves & 
making the agreement effective from 
the day it wa a entered into, though 

S rior to the signing of it. — Fenety v. 
imonds, 6 All. 547. — CAN. 

b. Contract to manufacture accord* 
ing to sample — No sample produced or 
agreed upon — Uncertainty. ] — Where 
a contract provides for the manu- 
facture according to specifications of 
an article equal in every respect to a 
sample to be produced/* & no Bample 
is produced & agreed upon, the con- 
tract is void for uncertainty, & no 
action can be brought for breach of 
It by either party. — K err & Bkgg v. 
Cotton, 2 B. C. R. 246.— CAN. 

e. Agreement to get , cure dr de- 
liver bark — Whether for sale of goods , 
or for work dr labour. J — Pltf. agreed to 


get, cure, & deliver to deft., a quantity 
of hemlock bark at a certain price per 
cord, to be peeled from trees growing 
on land held by deft., under licence 
from the Crown, under which licence 
deft, was liable to pay stumpago for 
all timber cut, the bark to Do surveyed 
by deft. *s surveyor : — Held : the agree- 
ment was substantially a contract to 
pay pltf. for his labour in peeling, 
curing & hauling the bark, & not a 
contract for sale of bark to deft., & 
deft, was not ontltled to have the bark 
delivered to him free from the lien of 
the Crown for the stumpage. — 
Thomas v. Miller, 28 N. B. 11. 202. — 
CAN. 

d. Farming on shares — Whether 
lease or hire of labour.] — Park v. 
Humphrey, 14 C. P. 209. — CAN. 

a. What amounts to acceptance of 
services .] — Wood v. Ontario & Quebec 
Ry. Co., 24 C. P. 334.— CAN. 

t. Percentage on cost — Mode of ascer- 
taining.] — Black v. Toronto Uphol- 
stering Co., 15 O. R. 642.— CAN. 

g. Separate contracts — Cancellation of 
one — Effect on the other.] — Municipal 
Construction Co. v. Regina Corpn. 
(1912), 20 W. L. It. 405 ; 1 W. W. R. 
958 ; 5 Sask. L R. 405.— CAN. 

h. Time for commencement of oper- 
ations — No time specified — Reason- 
able time .J — In a contract for work Sc 
labour where no time for commencing 


operations was mentioned : — Held : a 
reasonable time was intended. — Al- 
berta Drilling Co. v. Dome Oil 
Co. (1914), 30 W. L. R. 145 ; 8 W. W. 
R. 996— CAN. 

k. Construction of contract — Vari- 
ation of terms . } — Dempster v. Bauld, 
37 N. 8. K. 330.— CAN. 

l. Contract in writing — Am- 

biguity arising upon words used — 
Admissibility of oral contract to estab- 
lish intention of parties .] — Mann v. 
8t. Croix Paper Co. (1912), 11 
E. h. R. 81 ; 6 D. L. R. 596.— CAN. 

m. “ Labour dt supplies .”] — 

Irvine v. Hervey (1913), 13 E. h. R. 
297 ; 13 D. L. It. 808.— CAN. 

n. Evidence of completion of work.] 
— McLennan v. Winnipeg, 3 Mon. 
L. R. 474.— CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

o. Inability of employer — Colla- 
teral contract to pay for fisherman's 
outfit — Whether enforceable.}— li ILTZ v. 
(Greaser (1922), 63 D. L. R. 437 ; 55 
N. 8, U. 244.— CAN. 

p. Failure to perform condition — 
Condition as to extras .] — Where the 
condition of a contract in regard to 
claims for extras was not complied 
with : — Held : no such claim oould bo 
allowed, but, as the contractor had 
been improperly dismissed, an alterna- 
tive claim for damages was allowed. — 
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away as there was more work to be done. Pltf. 
asked him who was to be responsible for the pay- 
ment, to which the surveyor answered that deft., 
who was the chairman of the local board was 
waiting to see pltf. about it. Pltf. then had an 
interview with deft., at which deft, said : “ What 
objection have you to making the connections ? ” 
Pltf. said, “ I have none, if you or the board will 
order the work, or become responsible for the 
payment.” Deft, said “ Go on & do the work & 
I will see you paid.” Accordingly, pltf. con- 
structed & completed the connections. He after- 
wards applied to the local board for payment, but 
the local board disclaimed all responsibility on 
the ground that the board had never entered into 
any agreement with pltf. nor by any resolution 
or order authorised any officer of the board to 
agree with him for the performance of the work. 
Pltf. then commenced an action against deft. : — 
Held : that there was evidence to go to the jury 
of the personal liability of deft., & deft, was not 
entitled to have a nonsuit entered. — M ount- 
stephen V. Lakeman (1871), L. R. 7 Q. B. 196; 
41 L. J. Q. B. 67 ; 25 L. T. 755 ; 36 J. P. 261 ; 20 
W. R. 117, Ex. Oh. ; affd. sub nom. Lakeman v . 
Mountstephen (1874), L. R. 7 II. L. 17 ; H. L. 

Annotations: — Mentd. Wildes v. Dudlow (187-0, L. R. 19 

Eq. 198 ; Guild v. Conrad (1894), 63 L. J. Q. B. 721. 

12. Prlmft facie liability— When liability 

shifted.] — Primd facie when one man employs 
another to do work, the employer is liable for it. 
But there are cases where the employer does not 
primd facie create that liability : as where it is 
known that a third party is to receive the benefit 


of the work. When one man employs another for 
his own benefit, the rule of law may be applied, 
that a promise is implied, on his part, to pay. 
But where one person employs another, or pro- 
poses that another shall bo employed, not for 
his own benefit, but for the benefit of third parties, 
then, to raise an implied promise on his part to 
ay, he must have led the other to understand, 
y words or conduct, that he was to be the pay- 
master (Byles, J.). — Chidley v. Norris (1862), 3 
F. & F. 228. 

13. Liability of party taking benefit of work 

done.] — The general principle is, beyond all ques- 
tion, that work & labour done or money expended, 
by one man to preserve or benefit the property of 
another do not according to English law create any 
lien upon the property saved or benefited, nor, 
even if standing alone, create any obligation to 
repay the expenditure (Bowen, L.J.). — Falcke v. 
Scottish Imperial Insurance Co. (1886), 34 
Ch. D. 234 ; 56 L. J. Ch. 707 ; 56 L. T. 220 ; 35 
W. R. 143 ; 3 T. L. R. 141, C. A. 

Annotations : — Befd. Patten v. Bond (1889), 60 L. T. 583 ; 
Blyth v. Fladgate, Morgan v. Blyth, Smith v. Blyth, 
[1801] 1 Ch. 337 ; Securities & Properties Corpn. v. 
Brighton Alhambra (1893), 62 L. J. Ch. 566 ; The GaB 
Float Whitton No. 2, [1896] P. 42 ; Re Becket, Purnell 
v. Paine, [1918] 2 Ch. 72. Mentd. Re Winn, Reed v. 
Winn (1887), 57 L. T. 382 ; Re Coventry & Nuneaton 
Tram Co. (1888), 4 T. L. R. 453 ; Re Winchilsca’s Policy 
Trusts (1888), 39 Ch. 1). 168 ; Strutt v. Tippett (1889), 
61 L. T. 400 ; Re Walker, Meredith v. Walker (1893), 
68 L. T. 517 ; Re Scott & Alvarez’s Contract, Scott v. 
Alvarez, 11895] 1 Ch. 596 ; The Ripon City, [1898] P. 78 ; 
Keighley Maxsted v. Durant, [1901] A. C. 240 ; Re 
National Motor Mail-Coach Co., Clinton’s Claim, 11908] 
2 Ch. 515 : Re McKerrell, McKorrell v. Go wans (1912), 
82 L. J. Ch. 22 ; Re Phillips, 11914] 2 K. B. 689. 


City of Toronto r. Metallic Roof- 
ing Co. of Canada, Cout. 388. — 
CAN. 

q. Contract for haulino ore ship- 
ments up to one quantity & not less than 
another quantity .) — A contract stipu- 
lating that the first party shall have 
the hauling of all ore shipped up to 
15,000 tons & not less than 10,000, as 
required by tho second party, does not 
bind the second party to supply more 
than 10,000 tons. — Haggerty v. 
Lknora Mount Sicker Copper 
Mining Co., Ltd., 9 B. C. R. 6. — CAN. 

r. Contract for delivery of timber 
— Alteration of made timber.) — Defts. 
wero taken by pltf. to a quantity of 
timber already made upon the ground, 
& contracted to draw t out & deliver 
it to pltf. on the bank of a river : — - 
Held : the timber cut in two by defts. 
to suit their convenience, without 
pltf. ’s permission, & drawn out of the 
river in that altered state, w T as not 
delivered within the contract. — R ey- 
nolds v. Shutkr, 3 U. C. R. 377. — 
CAN. 

t. Contract for cutting cord icood 
— Effect of acceptance of part. J— 
Ester v. Wilson (Y. T.) (1909), 11 
W. L. U. 407. — CAN. 

a. Staled contract — Work done in 
part — Remedy.)— Parnell r. Martin, 
5 C. P. 473.— CAN. 

b. Appointment of substitute.) — 
Pltf. agreed to do certain work for 
deft., to be approved of by D. It 
w r as provided that in case of D.’s 
absence, any other person might be 
appointed by pltf. & deft. : — Held : 
deft, might dispense with such appoiut- 
ment & accept the work himself. — 
Ladd v. Bullen, 10 U. C. R. 295. — 
CAN. 

o. Recovery of moneys overpaid — 
Defence informer action . ] — Two masons 
brought an action for work & labour 
against their employer & recovered a 
verdict for £60 : — Held : tho employer 
could not afterwards bring an action 
against them for money he had paid 
them on account, & which he had 


attempted to prove in the formor 
action. — H unt v. McCarth, 6 O. S. 
434.— CAN. 

d. Agreement signed by person not 
mentioned in it — Right to sue on implied 
contract .) — Ross v. Tait (1823-1900), 

1 Out. Dig. 1281.— CAN. 

e. Non -completion in time — Accept- 
ance — Waiver.) — Beckett v. Cock- 
burn, 31 U. C. R. 610. — CAN. 

f. JHsmissal of sub - contractors — 
Wages of labmirers unpaid — Right to 
withhold payment from sub-contractors.) 
— Woollek v. Bradley (1911), 18 
W. L. R. 622 — CAN. 

g. Claim against railway contractor 
by sub -contractors for expenses in- 
curred for medical <f> hospital services 
to men in construction camp — Evidence 
to establish contract — Implied term of 
grading sub - contract — Custom. ] — 
Larose v. Webster (Alta.) (1913), 
25 W. L. R. 517.— CAN. 

h. Drilling contract — Seizure of 
equipment on failure in substantial per- 
formance .) — Alberta Drilling Co. 
t\ Dome Oil Co. (1914), 30 W. L. R. 
145 ; 8 W. W. R. 996.— CAN. 

k. Right of action for breach of 
contract — Agreement to saw logs .) — 
Dunn v. Irwin, 25 C. P. 111. — CAN. 

l. .3 — Buchanan v. 

Anderson, 16 U. C. R. 331. — CAN. 

m. Declaration of intention not 

to perform. ] — Where a party, before 
the time stipulated for performing 
his contract, declares that ne will not 
perform it, the other party may treat 
this as a breach & sue. — D ullea v. 
Taylor, 34 U. C. R. 12— CAN. 

n. — Sufficiency of declaration 
— Work to be done within a limited 
period.) — Hennessey v. Weir, 11 
C. P. 179 —CAN. 

o. Failure to make road.] — 

Stubbs v. Johnston, 38 U. C. R. 466. 
—CAN. 

p. Period of credit.) — Where 

w r ork has been agreed to be done upon 
a certain credit, k the party , by failing 
to perform it within the time agreed 


upon, has disabled himself from suing 
upon the special contract, he cannot 
therefore recover on tho common 
counts before tho expiration of the 
credit under the agreement. — McMahon 
v. Coffee, 1 U. C. R. 110. — CAN. 

aa. Willingness to perform.) — 

In order to recover iu an action for 
non-performance of a contract to do 
work, pltf. must show a willingness & 
readiness on his part to perform, & on 
deft. ’s part a distinct & unequivocal 
absolute refusal, & that such refusal 
was treated & acted upon by pltf. ; 
for, if after refusal, he continue to 
urge or demand compliance with tho 
contract, he must be deemed ay con- 
sidering it as not at an end. — McLel- 
lan v. Winston, 12 O. R. 431.— CAN. 

bb. Whether leave <Sr licence may 

be jileaded.) — Leonard v. Northey, 22 

C. P. 11.— CAN. 

oo. Failure to perform in time — 

A ction for price — Delay caused by other 
contractors .) — Yates v. Law, 25 U. C. R. 
562.— CAN. 

Ploughing land — Work not 

properly done .) — Wheeler v. Dionne 
(1909), 11 W. L. R. 129.— CAN. 

ee. Agreement to do hauling as 

required to amount of indebtedness — 
Refusal to perform .) — Clark v. Murray 
(N. B.) (1907), 3 E. L. R. 277.— CAN. 

ft. Agreement to tan skins.) — 

Pinx v. Crouch (1915), 31 W. L. R. 
961.— CAN. 

gg. Agreement to thresh grain.) 

—Sick t. Taylor (Sask.) (1922), 69 

D. L. R. 722.— CAN. 

Contract for removal of 

house — Impossibility of performance .) — 
A contract for the removal of a house 
became impossible of performance 
owing to the refusal of tho city engineer 
to grant a permit for its removal. In 
an action for damages for non-per- 
formance : — Held : the altered circum- 
stances were such that had it occurred 
to the parties that the refusal of a 

E ermit were Imminent, it would have 
eon made a term of the contract, & 
the action should be dismissed. — 
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Sect . 4. — Bights and obligations under the contract : 
Sub-sects. 1 & 2, A.] 

14. Failure to perform condition.] — Anon. 
(1469), Y. B. 9 Edw. 4, fo. 3, pi. 13. 

Annotation : — Consd. Mackay v. Dick (1881), 6 App. Cas. 
251. Bold. Richard’s & Bartlet’s Case (1684), 1 Leon. 
19. 

Failure of condition generally.] — See Con- 
tract, Vol. XII., pp. 407 et seq . 

15. Printers to Crown — Right of Crown to with- 
draw employment.] — Eyre & Spottiswoode v. R. 
(1887), 3 T. L. R. 447, C. A. 

Set-off.] — See Set-Off, Vol. XL., p. 406, Nos. 
300-303. 

Contracts for personal service.] — See Contract, 
Vol. XII., pp. 377, 378, 588-594, Nos. 3115- 
3124, 3129, 4906-4948. 

Admission of extrinsic evidence to explain written 
contract.] — See Deeds, Vol. XVII., p. 325, No. 
1358. 


Sub -sect. 2. — Remuneration. 

A. In General . 

16. Implied right to remuneration — Where price 
stipulated.] — Collins v. Ongly (1697), 2 Selwyn’s 
N. P., 10th ed., 1377. 

Annotation : — Reid. Chase t*. Westmore (1816), 5 M. & S. 

180. 

17. Original contract varied.] — A lessor 

contracted to pay his tenant at a valuation for 
certain erections pursuant to a plan to be agreed 
on, provided they were completed in two months : 
no plan was agreed on, & after the condition 
broken, the lessor encouraged the lessee to pro- 
ceed with the work, & held that the lessee might 
recover as for work & labour on an implied promise 
arising out of so many of the facts as were applic- 
able to the new agreement. — Burn v. Miller 
(1813), 4 Taunt. 745 ; 128 E. R. 523. 

18 . j — Work is to be done accord- 

ing to a special agreement between the parties, 
regulating the quantity, price & times of payment. 
The parties having deviated from the original 
contract, & the original terms not being applicable 
to the new work, pltf. is entitled to recover on the 
common count, for the latter although the time 
for completing the payments under the original 
agreement had not expired when the action was 


commenced. — Robson v . Godfrey (1816), 1 
Stark. 275 ; Holt, N. P. 236 ; 171 E. R. 471, 
N. P. 

19 . .] — Where a contract is made for 

carpenters’ & builders’ work ; <fe the carpenter & 
builder seeks to recover for alleged extras <fc devia- 
tions, it is not sufficient for him to show, that such 
extra & deviating work has been done. He must 
prove an express authority from his principal to do 
it. — Lovelock v. King (1831), 9 L. J. O. S. K. B. 
179 ; previous proceedings , 1 Mood. & R. 60, 
N. P. 

Annotation : — Reid. Thames Iron Works & Ship Building 

Co. v. Royal Mail Steam-Paekct Co. (1862), 13 C. B. N. 8. 

358. 

20. .] — Whitaker v . Dunn (1887), 

3 T. L. R. 602. 

Annotation: — Consd. Sumpter v. Hedges, [1898] 1 Q. B. 

673. 

21. Right to reasonable remuneration.] 

Where A. contracts to do work on materials 
supplied to him by B., as where he contracts to 
survey a parish, <fc to set down the results of such 
survey in a map, upon paper furnished to him by 

B., his right to sue for work & labour is complete 
as soon as he has finished the work, & has given B. 
a reasonable opportunity of ascertaining its correct- 
ness : A if, there being no contract for a specific 
price, lie demand more for the work than a reason- 
able price, & refuse to deliver it except upon pay- 
ment of such larger price, that does not preclude 
him from suing for & recovering a reasonable price. 
— Hughes v . Lenny (1839), 5 M. Sc W. 183 ; 2 
Horn Sc H. 13 ; 8 L. J. Ex. 177 ; 151 E. R. 79. 

22. .] — Where the declaration alleged 

that defts. promised to repair a ship for a reason- 
able price to be charged by them to pltf., Sc that 
pltf. was ready Sc willing to pay such price as afore- 
said, whereof defts. had notice, & that defts. did not 
charge to pltf. a reasonable price, but demanded an 
exorbitant sum as the price of the repairs, <&: de- 
tained the ship until the same was paid ; Sc defts. 
pleaded that there was no tender of a reasonable 
price, or any sum of money in respect of the 
repairs : — Held : pltf. was not bound under the 
contract, as set out in the declaration, to tender a 
reasonable or any other price. SembJc ; that it 
would be otherwise if there were an implied 
contract only. — W atson v. Pearson (18(53), 2 


Aron v. Stroat (1921), 29 B. C. H. 
194.— CAN. 

f. — Contract to build vessels.] 

— La Have Fish Co. r. Boeiiner 
Brothers, Ltd. (1921), 54 N. 8. It. 
533.— CAN. 

g. Rescission of contract — Proof of.] 
— When there is a special contract 
for work & labour. It must be distinctly 
shown that such contract has been 
rescinded before a recovery can he 
allowed upon the common counts for 
work specified In It. — Tyrrell v. 
Gamble (1855), 12 U. C. It. 669. — 
CAN. 

h. { Partial failure of con- 

sideration .) — Lapp v. Firstbrook, 24 
C. P. 239.— CAN. 

k. Damages — Failure to complete 
d' set up machinery by specified date .] — 
Corbet v. Johnson, 10 A. II. 564. — 

CAN. 

l . Loss of jrrofits for work 

withheld. 1 — Boyd v. ft,, 1 Exch. C. It. 
186.— CAN. 


*n. Refusal to accept service.) 

— Amateur Athletic Assocn. “ Le 
Montaonard ” r. Gagnon (1908), 6 
K. L. It. 54.— CAN. 


n. 


Agreement to thresh 
Crop damaged by rain.)- 


Relay - „ „ 

Dipper v. Wylie (1916), 34 W. L, R, 
921 ; 10 W. W. R. 1062 —CAN, 


o. Breach of contract to re- 

pair farm machinery.} — The measure 
of damages for breach of a contract 
to repair farming machinery is, with 
respect to the owner’s inability to use 
It on his own land, the extra cost ho 
was put to In having done by others 
or with another engine or otherwise, 
the work which he would have done 
with the farming machinery in ques- 
tion had the contract been performed ; 
when no work is done on his own land 
at all no special damages are recover- 
able in respect thereto. — Ontario 
Wind Engine & Pump Co. v. Jensen 
(Alta.), [191 7J 2 W. W. R. 732.— CAN. 

• p t Failure to plough land— Re- 

moteness — Loss of crop which could 
have been grown. ]-— Patton v. Forrest 
(Saak.), [1910] 2 W. W. R. 275 —CAN. 

q. Removal of object on which 

work to be done.) — Schwartz v. 
IIkisler (1921), 54 N, S. It. 352 ; 59 
D. L. It. 640.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

17 1. Implied right to remuneration 
— Original contract varied.) — Whore a 
coipn. had contracted under seal with 
pltf. for certain work, which was after- 
wards departed fTom by their orders, 
with pltf. s consent : — Reid : assumpsit 
would lie for the value of the work 
done upder the substituted contract. — 


Davis v. Grand River Navigation 
Co., 6 O. S. 59.— CAN. 

17 ii. .]—IIeUl : under the 

agreement & facts proved, tho extra 
work claimed for by pltf. must bo 
considered not os extra work done 
under the contract, but under a subse- 
quent new' agreement, w'bolly deviating 
therefrom, & not as upon the same 
terms either as to time or mode of 
payment ; & pltf. might recover for 
such work.— W atson t*. O'Bkirne, 
7 U. C. R. 345.— CAN. 

17 ill. .} — Whore tho terms 

of a sealed contract have been so far 
departed from as to prevent the 
contractor from suing upon it, hut his 
employers have accoptod the work, 
he may sue on the common counts for 
the value of the work done. — Turley 
v. Grafton Road Co., 8 U. C. It. 579. 
—CAN. 

r. Recovery on quantum meruit .) — 
Yo uno v. Tracey, Cass, Dig. 2nd ed. 
147.— CAN. 

t. .] — Foster v. Wilson, 27 

C. 1*. 543.— CAN. 

a. .) — McIntosh v. Grand 

Forks Coupn. (B. C.) (1908), 9 W. L. R. 
8.— CAN. 

b. .1 — ITtf. agreed to raise 

tho deft/s house &; make certain 
additions for 1375:— Held: although 
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, , „, Re P- 134 ; 8 L.T. 385 ; 9 Jur. N. S. 601 ; 
11 W. R. 702 ; 1 Mar. L. C. 335. 

23. Abandonment ot enterprise.] — A con- 

tractor sent in a tender to a railway co. for the 
execution of part of the works, either with a double 
or single line of rails. Ho was informed , in writing, 
by the engineer of the co., that liis tender was 
accepted, A that intimation was confirmed by the 
directors, upon his attendance at one of their 
board meetings, but no document accepting the 
tender was executed by the co. in such a manner as 
to be binding at law ; nor was any conclusion 
ever come to whether there should be a single or 
a double line. The railway was afterwards 
abandoned, A the contractor then filed a bill 
seeking to have a binding contract executed by the 
co., or to recover from them the loss which he had 
sustained in preparing for the works : — Held : 
he had no claim to relief in equity upon the 
general merits of the case ; A an allegation, 
unsupported by any additional facts, that the co. 
held money in their hands for the purpose of paying 
pltf., A were trustees of it for his benefit, under an 
instrument in writing, was not sufficient to sustain 
the bill. — Jackson v. North Wales IIy. Co. 


( 1848 ), 1 H. & Tw. 75 ; 0 Ry. A Can. Cas. 112 ; 
18 L. J. Ch. 91 ; 12 L. T. O. S. 489 ; 13 Jur. 09 ; 
47 E. R. 1332, L. 0. 

24. Employment of professional person.] — 

The employing of a professional person implies an 
undertaking to remunerate him, but the inference 
may be rebutted by circumstances. — Manson v. 
Baillie (1855), 2 JVlacq. SO ; 20 L. T. O. 8. 24, 
11 . L. 


Annotations: — Reid. Broughton v. Whites Broughton v. 
Broughton (1855), 26 L. T. (). S. 54 ; lie Barber, Burgess 
v. Vinicomc (1886), :n Ch. I). 77. Mentd. lie Corse] Hs, 
Lawton v. Elwes (1886), 33 Ch. I>. 160. 


25. Usage.] -"-Although a workman is, in 
general, entitled to be paid for his labour whore 
the work is destroyed, without any default of his 
own, before it is completed or delivered to the 
employer, vet the law, in this respect, may he 
controlled by the usage of a particular trade.— 
OlLLETT v. Mawman (ISOS), 1 Taunt. 137 ; 127 
E. R. 7S1. 

Annotation: — Mentd. Capon v. Dillaniorc (1824), 8 Moore, 
C. 1*. 516. 

26. — — .] — Price v. JTong Kong Tea 

Co. (1801), 2 F. & F. 400, N. P. 

27. .] — Pltf. repaired certain leasehold 

premises held by deft, under a covenant to repair, 
on a parol promise by deft, to assign him his lease : 
— Held : deft., upon refusal to assign, was liable 
on an implied assumpsit to pay pltf. for such 
repairs. — G ray v. Hill (1820), Ry. A M. 420. 

Annotation: — Consd. Hopkins r. Illchnrsou (1844), 14 

L. J. Q. B. 80. 


28. .] — Galloways, Ltd. v. John Bacon, 

Ltd. (1890), 13 T. L. R. 3. 

29. Recovery on quantum meruit — Adequacy of 
services performed.] — Where pltf. declares upon 
a quantum meruit for work A labour done, A 
materials found, it is competent to deft., even 
without notice to pltf., to prove that the work 
done was not worth so much as pltf. claims ; A 
if it appear that pltf. has been paid on account as 
much as the work was worth, he cannot recover ; 
& so it seems that deft, may be led. into such a 
defence where the contract was for the work to be 


done at a certain price ; at least if he give pltf. 
previous notice of such defence, that he may be 
prepared to meet it ; A, qu, : if the work done be 
wholly inadequate to answer the purpose for which 
it was undertaken to be performed, whether deft, 
may not be let into such defence even without 
notice. — Basten v. Butter (1806), 7 East, 479 ; 
3 Smith, K. B. 480 ; 103 E. R. 185. 

Annotations: — Consd. Chapel v. Higgs (1833), 3 L. J. Ex. 
38 ; Cousins v. Paddon (1835), 2 Cr. M. & R. 547 ; 
Mondel v. Steel (1841), 1 Dowl. N. 8 . 1. Refd. Davis v. 
Hodges (1871), L. R. 6 Q. B. 687 ; Bow, McLaohlan V. 
Ship Camosun, [1909] A. C. 597. 

30. .] — in an action on a special con- 

tract for work done under the contract, & for work, 
labour, & materials generally, deft, may give in 
evidence that the work has been done improperly, 
A not agreeably to the contract, A pltf. in that case 
will only be entitled to recover the real value of the 
work done A the materials supplied. — Chapel v. 
IIickes (1833), 2 Cr. A M. 214 ; 4 Tyr. 43 ; 3 
L. J. Ex. 38 ; 149 E. R. 738. 

Annotations : — Apld. Baillie v. Kell (1838), 4 Bing. N. C. 
638 ; Stegman v. O’Connor (1899), 80 L. T. 234. 

-.] — Under the general issue to an 
action for goods sold A delivered, or for work & 
labour done, deft, may prove, ever since the new 
rules that the goods delivered were not such as were 
contracted for, or that the work was done in an 
unworkmanlike manner, although there was a 
special contract to pay for the goods or work at 
a certain price ; A pltf. can then recover only on 
the quantum meruit. — Cousins v. Paddon (1835), 
2 Cr. M. A It. 547 ; 4 Howl. 488 ; 1 Gale, 305 ; 5 
Tyr. 535 ; 5 L. J. Ex. 49 ; 150 E. R. 234. 

Annotations : — Consd. Hayselden v. Staff (1836), 5 Ad. & Kl. 
153. Folld. Turner v. Diaper (1841), 2 Man. &: G. 241. 
Refd. Broom field v. Smith (1836), l M. & W. 542 ; Dicken 
i\ Neale (1836), 1 M. & W. 556; Gregory v. Hartnoll 
(1836), 1 M. & W. 183 ; Jones r. Nanney (1836), Tyr. & 
Gr. 634 : Fischer v. Aid! (1838), 7 L. J. Ex. 229. Mentd. 
Goidsmid v. Raphael (1836), 3 Scott, 385 ; Green v. 
Marsh (1837), Will. Woll. & Dav. 343 ; Eastmure v. Laws 
(1839), 7 Scott, 461 ; Kilner v. Bailey, (1839), 5 M. & W. 
382 ; Tuck v. Tuck (1839), 5 M. & W. 109 : Falcon v. 
Bonn (1841), 2 Q. B. 314; Lord v. Ferranti (1844), 13 
L. J. Ex. Ill; Ford v. Beech (1846), 11 Q. B. 842 ; 
Rodgers v. Maw (1846), 15 M. & W. 444 ; Roberts v. 
Campbell (1847), 10 L. T. O. »S. 183; Roche v. Cham- 
pagne (1817), 16 L. J. Ex. 219; Wilkinson v. Kirby 
(1854), 15 C. B. 430 ; Parr v. Jewell (1855), 16 C. B. 684 ; 
Tonga v. Chadwick (1856), 2 Jur. N. S. 232 ; Traherne v. 
Gardner (1857), 8 E. & B. 161. 

32. — ~~.J — Under the plea of non 

assumpsit to a count on quantum meruit for pltf.’s 
services deft, may show what the services were 
worth A the jury give damages accordingly. — 
Baillie v. Kell (1838), 4 Bing. N. C. 038; 6 
Scott, 379 ; 7 L. J. C. P. 249 ; 132 E. R. 934. 

Annotations :- -Refd. lie Rubel Bronze & Metal Co. & Vos, 
[19] 8] 1 lv. B. 315. Mentd. Radakissen & Doss v. Mullick 
(1851), 2 C. L. R. 16G7, n. 

33 . .] — In an action on a contract A 

alternatively on a quantum meruit to recover the 
price of certain specified work, if the contract is 
not properly carried out, pltf. can only recover 
the real value of the work done A the materials 
supplied. — Stegmann v. O’Connor (1899), 80 
L. T. 234, D. G. ; affd., 81 L. T. 627, C. A. 
Annotation : — Refd. Dakin v. Lee, [1916] 1 K. B. 566. 

34 . Breach of contract by plaintiff.] — In an 

action for work A labour, where there had been a 
breach of contract on the part of pltf. : — Held : 
under the common counts, lie could not recover a 
quantum meruit, nor prove that his breach of 


all the work agreed upon had not been 
done, there had not been such a 
substantial non-performance as to 
disentitle pltf. to remuneration for the 
work done ; & pltf. was entitled to 
recover the contract-price, less an 
abatement for work not done & for 

J. — VOL. XLIV. 


work negligently done.— C arlson v. 
Smilak (B. C.) (1914), 27 W. L. R. 


187.— CAN. 

o. .] — Where an entire con- 

tract for work & labour has not been 
substantially performed, or where the 
contractor, although the contract bas 


been substantially carried out, refuses 
to complete it, lie is not entitled to 
recover Quantum meruit . — Yakowchuk 
v. Crawford (Man.), [1917] 3 W. W. R. 
479.— CAN. 

d. .] — Where work has been 

performed by one party for another, 

4 o 
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Sect, 4 . — Rights and obligations under the contract : 
Sub-sect, 2, A,] 

contract arose from deft.’s default. — Kewley v. 
Stokes (1846), 2 Oar. & Kir. 436. 

35. Action by administrator.] — A. declared 

as administrator of B., stating that deft., in B.’s 
lifetime, was indebted to B. in money to be paid 
by deft, to B. on request. It was proved that B. 
had contracted with deft., in writing, to do certain 
works for him for £400 to be paid upon completion 
of the works ; B. died before their completion ; & 
A. before he had taken out letters of administra- 
tion, agreed with deft, to complete, & did complete, 
the works : — Held : these facts did not support the 
declaration, inasmuch as, the contract being 
entire, & the works unfinished at B.’s death no 
debt accrued from deft, to B. in B.’s lifetime : 
although the new agreement with A. amounted, as 
between him & deft., to a rescinding of the original 
contract, which would entitle A., as administrator, 
to sue on a quantum meruit in respect of the work 
done by B. — Crosthwaite v. Gardner (1852), 
18 Q. B. 640 ; 21 L. .T. Q. B. 356 ; 19 L. T. O. 8. 
180 ; 17 Jur. 377 ; 118 E. R. 242. 

.] — Sec, also , Contract, Vol. XII., pp. 

115—117, 350, Nos. 752—765, 2902-2900 ; Build- 
ing Contracts, Vol. VII., pp. 366-372, Nos. 135- 
163. 

36. Destruction or alteration of material— Ship 
burnt while in dock.]— The value of repairs may be 
recovered, though a ship be burnt in dock.— 
Menetone v. Athawes (1764), 3 Burr. 1592 : 97 
E. R. 998. 

Annotation : — Refd. Appleby t\ Myers (1867), L. R. 2 C. P. 
651. 

37. Goods sold.] — A. agree to sell & B. to 

buy a ship, which A. undertook should be fitted 
similar to another ship. Before the time for 
completing the fittings, B. repudiated the contract, 
Si refused to take the ship. Previous to this refusal, 
A. had done extras to the ship, at B.’s desire. A. 
did not go on with the fittings, but sold the ship, & 
brought his action against B. for the Joss upon the 
sale. In his declaration he averred, that the ship 
was fitted “ according to the form & effect of the 
agreement,” A also, that it was ready for delivery 
at the proper time : — Held : he could not recover 
on the special contract, nor for the extras, on the 
count for work & labour. 

If you had not sold the vessel you would have 
been entitled to recover for the extras ; but, by 
selling, you have put an end to the contract 
(Best, C.J.). — Parmeter v . Burrell (1827), 3 
C, & P. 144 ; 172 E. R. 361, N.P. 

38. .] — Gillett v. Mawman, No. 25, ante . 

39. Proof that work done Inefficiently.] — 
Broom v. Davis (1794), 7 East, 480, n. ; 103 E. li. 
186, N. P. 

Annotations Distd. Boston v. Butter (1806), 7 East, 479. 
Refd. Bow, McLachlan v. Ship Camosun, (1909) A. C. 597. 

Compare Nos. 29-33, ante. 

4-0. Payment on production pf certificate of 
third person.] — In an action brought on an agree- 


ment to pay money for work to be done, on 
the production of the certificate of a third person 
that he approved the work, the declaration also 
having the common counts, pltf. produced, on the 
trial a bill of charges for the work done, which had 
been submitted to such third person, who, it was 
proved, had attended the progress of the work, 
under which he had written <fc signed the following 
memorandum, “ on examining the annexed bill, 

6 considering the circumstances of the case 
referred to me, I am of opinion that a reduction 
should be made of £12 11 s. 2 d.” ; but that person 
being afterwards called as a witness for deft, 
stated that he never had approved the work, but 
disapproved it, & would not have signed a certifi- 
cate of approval ; the jury, on the whole case, 
found for pltf. : — Held : the verdict of the jury 
ought not to be disturbed under the circumstances ; 
<fc therefore the ct. refused to make absolute a rule 
granted to show cause why there should not be a 
new trial, on the ground that the action could not 
be maintained without proof of such certificate. — 
De Vile v. Arnold (1822), 10 Price, 21 ; 147 
E. R. 229. 

41. Remuneration to be awarded by third party — 
Fraudulent award.] — A. covenants by deed to do 
work for B., the remuneration to be fixed by C. 
C. fraudulently awards that nothing is due. A. 
cannot sue B. in assumpsit. — Churchill d. 
Thomas v. Day (1828), 3 Man. & Ry. K. B. 71 ; 

7 L. J. O. 8 . K. B. 78. 

42. Action for remuneration — Mode of remunera- 
tion of other workmen by defendant — Admissibility 
in evidence.] — In an action for work & labour, that 
deft., was in the habit of paying other workmen 
employod by deft, in the same line of business 
regularly & at stated times, & that pltf. had been 
at- such limes with the other workmen, is admis- 
sible evidence. — Lucas v. Novofilleski (1795), 

1 Esp. 290. 

43. Credit given to A. — Action against B.] — 

In actions for work & labour, if it appears that pltf. 
lias once given credit to A. he cannot afterwards 
shift his claim, Si charge B. — Leggat v. Reed 
(1823), 1 C. & P. 16 ; 171 E. R. 1083, N. P. 

44. Production of written contract — 

Necessity for.] — Where a man is employed to do 
work under a written contract, Si a separate order 
for other work is afterwards given by parol during 
the continuance of the first employment, the 
written contract need not be produced by pltf. in 
an action for the second w r ork. — Reid v . Battk 
(1829), Mood. Si M. 413. 

Annotations : — Consd. Parton v. Colo (1841), 11 L. J. Q. B. 

70. Refd. Edlo c, Kingsford (1854), 14 C. B. 769. 

45 . .] — Where pltf. had been 

employed by, Sc performed certain work for deft., 
under a written agreement, Si subsequently claimed 
for work done, but not included in it : — Held : in 
order to dispense with the production of such agree- 
ment, he must prove an employment by defendant 
altogether distinct & separate ; & it is not suffi- 
cient to show that such employment came within 


the latter is liable in recompense to 
the former in Quantum meruit . — Smaill 
v. Potts (1847), 9 DunJ. (Ct. of Sess.) 
1043 ; 19 Sc. Jur. 670.— SCOT. 

e. Destruction or alteration of material 
— 'Agreement to manufacture lumber — 
Dire — Possibility of delivery before 
destruction.) — Schofield v. Town, 
Town v. Schofield (1865), 12 U. C. It. 
439 —CAN. 

40 i. Payment on production of 
certificate of third person. }— Sorette 
v . Nova Scotia Development Co., 31 
N. S. R. 427 — CAN. 

f. Collusive withholding.] — 

Weight v. County of Grey, 12 C. P. 


479.— CAN. 


44 i. Action for remuneration — Pro - 
duction of written contract — Necessity 
for .] — In assumpsit for work & labour, 
where there is a written agreement 
fixing the price, such agreement must 
be produced on the trial of the case, 
unless it has been rescinded. — Wallen 
v. Mates, 5 O. 8. 96. — CAN. 


g. Plea of payment .] — In a 

action of indebitatus assumpsit t 
recover payment for cutting wood « 
making fires for the House of Assembly 
pltf. gave in evidence the contingei 
account of the Assembly, whereby 
appeared that a sum of money ha 


been allowed to deft, for pltf/s 
services : — Held : pltf. was not hound 
by the amount allowed, but might 
recover more on quantum meruit . — 
O’Brien v. Wktmore, 1 All. 594. — 
CAN. 

_ _ third person — 
Order of contractor. ] — North v. Brant 
ford School Trustees, 10 C. P. 401 
—CAN. 

k. Agreement to accept promts 

gory note — Non-delivery — Suosequen 
tender. ] — Where a pltf. oontracts t< 
receive for work done, at Its com 
pletlon, & certain sum of money, 
then agrees to accept from deft, tb 
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description of extra work. — Parton v. Cole 
(1841), 11 L. J. Q. B. 70 ; 6 Jur. 370. 

46 . pj ea 0 f payment — Arrears.] — In an 

action for work & labour, deft, pleaded payment 
generally of all the sums claimed in the declaration, 

& showed payments made during the time specified 
therein ; but it appearing that there were previous 
arrears due to pltf . in respect of similar work per- 
formed by hjm for deft. : — Held : the jury might 
take those arrears into account, & after appropria- 
ting the payments to their liquidation, find a 
verdict for pltf. for the general balance. — Frazer 
v. Bunn (1839), 3 Jur. 251 ; previous proceedings 

(1838), 8 C. & P.704, N. P. 

47 . Partial admission of claim — Admissi- 

bility.]— Fox v. Wilkinson (1840), 16 M. & W. 
04, n. ; 153 E. R. 1100. 

By executors.] — See Executors, Vol. 

XXIV., p. 557, No. 5973. .... 

48. Workmen supplied with beer by defendant — 
Ground for reducing plaintiffs claim.] — Where 
pltf. sues on a quantum meruit for work, & labour, 
deft, may, without pleading a set-off, give in 
evidence, that ho provided pltf.’s men, who did 
the work, with their beer, as it may be that pltf. 
deserves to be paid the less, because his men had 
their beer provided for them by deft. Grainger 
v. Raybould (1840), 9 O. & P. 229 ; 173 E. R. 
814 N. P. 

49. Part of work subsequently done by em- 
ployer.] — Where a person is employed to do certain 
work for a certain sum, & part of the work is after- 
wards done by the employer, the amount of the 
latter work is matter, not for set-off, but of 
deduction.— Turner v. Diaper (1841), 2 Man. & 
G. 241 ; 2 Scott, N. R. 447 ; 133 E. R. 730. 
Annotation : — Reid. Seeder v. Duthie (1860), 8 C. B. N. S. 45. 

50. Work to be done to satisfaction of defen- 
dant’s engineer.]— Parkes v. Great Western 
Ry. Co. (1842), 3 Ry. & Can. Cas. 17 ; 6 Jur. 6-8. 

61. Service to be paid for in goods — Delivery 
of goods impossible— By act of party.]— Where by 
the terms of a contract a service to be performed 
by A. for B. is to be paid for in goods, A. cannot 
declare in debt for the value of the service but 


promissory note of B. for the sum, if 
the note be not delivered, ho may sue 
for tho money. If the note be not 
tendered at tho time specified, a 
subsequent tender of tho note esc 
refusal will ho no defence to such an 
action.— F isher v. Ferris (1850), o 
U. C. K. 634. — CAN. 

l . Period of credit — 

Premature action . J — Fee v, Whyte, 
13 C. P. 83.— CAN. 

m . Acceptance of promissory 

note — Necessity for proof of agreement 
to accept in satisfaction it discharge of 
debt. J — To au action for work & 
labour, doft. pleaded that pltf. accepted 
a note of A. in settlement of his oleim : 
— Held ; deft, was called upon affirma- 
tively to show an agreement to accept 
the note in satisfaction & discharge 
of tho debt in order to support tho 
defence. — P atterson v. Mo Doit a a ia 
Distilling Co., Ltd., 26 N. a. R. 
209.— CAN. 

n. Periodical payments— -Inde - 

pendent covenants . }— B arto n v. Fisher, 
3 U. G. R. 75.— CAN. 

o. Terms of pay 

agreement .} — Vifond t\ Watts (1911). 
19 W. L. R. 310.— CAN. 

p. Services rendered ^stator— 

No promise to remunerate — Monmly 
payments during lifetime 

covered by legacy. }— -Smith v. H(H , per 
(1912), 21 O. W. R. 891; * 0. W. N. 
1039 ; 3 D, L. R. 339.— CAN. 

q. Negligence — Sufi* 

work. ] — Held : deft, was not liable to 


must sue on the special contract. But if B., by 
his own act, render the delivery of the goods 
impossible, A. may sue in debt for the value of the 
service. So, if B. allow the goods to be sold under, 
an execution against him. — K eys v. Harwood 
(1846), 2 0. B. 905 ; 15 L. J. 0. P. 207 ; 7 L. T. 

O. S. 161 ; 135 E. R. 1201. _ M , 

52. Agreement to do repairs In consideration ol 
i ease — Repairs done & entry Into occupation — 
Refusal to grant lease.] — A. takes a house of B., 

& undertakes to do certain repairs & improve- 
ments, upon condition of having a lease for 
twenty-one years. This was a parol agreement. 
He enters, does the repairs, but the. landlord 
refuses to grant the lease. A. continues in posses- 
sion, & brings assumpsit for work & labour : 
Held : the action would not lie. — Hopkins v. 
Richards (1846), 8 L. T. O. S. 117 ; previous 
proceeding8 y sub nom. Hopkins v . Richardson 

(1844), 14 L. J. Q. B. 80. 

53. Sufficiency of evidence.] — In an action for 
work & labour pltf., who was an attorney, proved 
that he had rendered professional services for 
deft., as his agent, at a contested election for A 
seat in Parliament. It also appeared on pltf. s 
evidence that pltf. had voted at the election for 
deft., although by law a paid agent is forbidden 
to vote. Deft, gave evidence to show that pltf. 
agreed to render his services gratuitously. The 
judge directed the jury that pltf. was entitled to a 
verdict, unless deft, made out to their satisfaction 
that the services were to be gratuitous : — Held : 
a misdirection, & the true question for the jury 
should have been, whether taking all the evidence 
together, pltf. had made out that he was to be 
paid for his services. — Hingeston v. Kelly 
fl 849), 1 8 L. J. Ex. 360 ; 13 L. T. O S. 305. 

54. Election ol local board of health.] — The ct. 
will not order a local board of health to pay a 
reasonable remuneration to tho person conducting 
the first election of the board, upon the suggestion 
that they have allowed only an inadequate sum : 
the board having, under Public Health Act, lo4o 
(c. 63), a discretion as to what sum they think 
reasonable to allow, & the exercise of their 

c . Acceptance by Crown 

— Fair value.] — R. r. Wallberg 
(1911), 44 S. C. It. 208— CAN. 

d. Contract to tow logs — Payment 
for lost logs .] — Under a contract to tow 
logs, the owner of tho tug is entitled 
to be paid only for the logs delivered ; 
He where tho special term that he is 
to be paid for logs " lost or not lost 
is relied on, it must be proved speci- 
fically. — Pacific Towing Co. v. 
Morris, 11 B. C. R. 173. — CAN. 

e. Agreement for payment monthly 
in debentures— Necessity for deniand .)— 
pltf. having contracted with defts. to 
perform certain works to be paid for 
monthly in debentures made by defts. 
on the estimates of their engineer 
Held : on completion of the work & 
acceptance by tho engineer of defts., 
the payment therefor became imme- 
diately due on request, & no demand 
was necessary. — W illson v. Counties 
of Huron & Bruce, 10 C. P. 498.— 
CAN. 

f. Agreement to accept payment m 
stock— Failure to deliver. ]— Pltf , con- 
tracted with deft, to do work at a 
certain price per day & to take in 
part payment stock in a mining co. 
On completion of the work deft, failed 
to deliver the stock : — Held : on defts. 
failure to deliver the stock, pltf. was 
entitled to damages for breach of 
contract & could not be compelled to 
accept stock.— M iller v. Averill, 
10 B. C. R. 205.— CAN. 

g. Ascertainment of price — Pro- 
posed company— Letter to corporator .] — 

4 q 2 


pltf. for work done in digging a bole 
for a well under a contract with deft., 
a second hole, paid for by deft., having 
been made by pltf. in substitution for 
the first, & having been rendered 
necessary through pltf.’s own negd; 
gence. — Wright v. Edwards igask.) 
(1912), 21 W. L. It. 851 ; 2 W. V\. It. 
746 ; 4 V. L. R. 497.— CAN. 

f # Onus of proof.] — Kingdon 

Printing Co. v. Malcolm (Man.) 
(1913), 22 W. L. R. 938 ; 9 D. L. R. 
651.— CAN. 

t. Payment by instalments — Pro- 
gress of work.]— A. agreed to do certain 
work for B., for which A. was to be 
paid £3,600, partly in materials, etc., 
& tho balance “ in three yearly instal- 
ments, & according as the work 
progresses ” : — Held : v Yearly 

Instalment was limited by the work 
done & materials provided during the 
year. — Grant v. McDonald, 9 O. P. 
195.— CAN. 

a . Instalment to be paid be- 

fore completion of work.]-— Upon a 
covenant to pay, in considerati on oj 
certain work to be perform^ the first 
payment to be made before the time 
fixed for the completion of the oon- 

+- ft0 t • Held : tho performance of 

tho work was not a condition precedent 
to payment.— C ullen v. Nickerson, 
10 6. P. 549.— CAN. 

b. Payment for extras — Crown con- 


Ol IVIG rv.j v —-77; 

S. C. R. 529.— CAN. 
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Sect . 4. — Rights and obligations under the contract : 
Sub-sect. 2, A. B. ; mibsect. 3. Part II. 
Sects. 1 &2,] 

discretion in this respect not being subject to 
review. — Ex p. Metcalfe (1856), 6 E. & 13. 287 ; 
27 L. T. O. S. 78 ; 2 Jur. N. S. 1245 ; 4 W. R. 490 ; 
119 E. R. 871. 

55. First clause in contract naming specific sum 
— Subsequent clause providing for additional pay- 
ment — Repugnancy.} — Applt. contracted with 
reaps, to carry out work in altering their restaurant. 
The contract by its first clause witnessed that in 
consideration of $3,000 payable by three instal- 
ments, applt. agreed to furnish the materials & 
perform the services stated in the contract. 
Details of the work followed, & there was a final 
clause to the effect that resps. were to pay to applt. 
the value of the materials provided & labour done, 
each at 12J per cent, over cost, whether that 
value exceeded or was less than $3,000. The 
materials & labour considerably exceeded that 
sum, & applt. sued for a balance based upon the 
final clause : — Held : applt. was entitled to 
recover on that basis, since the first clause did not 
necessarily mean that the contract price was to 
be $3,000, & there was therefore no repugnancy 
between it & the final clause so as to make the 
first clause prevail. — F okbes v. Git, [1922J 1 
A. C. 256 ; 91 L. J. P. 0. 97 ; 126 L. T. 616, P. 0. 

Expectation of legacy .] — See Executors, Vol. 
XXIV., pp. 622, 623, Nos. 6521-6526. 

Unlawful work — Imposition of penalty .] — See 
Contract, Vol. XII., pp. 272-274, Nos. 2223-2244. 

Printing .] — Sec Press & Printing, Vol. 

XXXVII., pp. 538, 539, Nos. 9-12. 

Service induced by fraud .] — See Contract, Vol. 
XII., p. 113, Nos. 740, 741. 

Remuneration in discretion of employer .] — See 
Contract, Vol. XII., pp. 410, 411, Nos. 3310- 
3314. 

Interest.] — See Money & Money-Lending, Vol. 
XXXV., pp. 179, 182, Nos. 84, 117. 

B. Particular Contracts. 

Agency.] — See Agency, Vol. I., pp. 488-547, 
Nos. 1664-1988. 

Arbitrator.] — See Arbitration, Vol. II., pp. 
423-428, Nos. 744-789. 

Architects & engineers .] — See Building Con- 
tracts, Vol. VII., pp. 441-447, Nos. 431-462. 


Barrister.] — See Barristers, Vol. III., pp. 331- 
334, Nos. 206-232. 

Building contracts.] — See Building Contracts, 
Vol. VII., pp. 364-376, Nos. 129-172 ; Landlord 
& Tenant, Vol. XXXI., pp. 89, No. 2316. 

Conveyancer.] — See Barristers, Vol. III., p. 
355, Nos. 470-480. 

Master & servant.] — See Master & Servant, 
Vol. XXXIV., pp. 82-98. 

Shipping — Wages of master & crew.] — See 
Shipping, Vol. XLI., pp. 224-244, Nos. 623-848. 

Authority of master to pledge credit for 

necessaries.] — See Shipping, Vol. XLI., pp. 261- 
268, Nos. 1030-1136. 

Commission on charterpartles.] — See Ship- 
ping, Vol. XLI., pp. 349-352, Nos. 1981-2025. 

Repairs on voyage.] — See Shipping, Vol. 

XLI., pp. 492-494, Nos. 3213-3235. 

Liens on ship, freight & cargo.] — See 

Shipping, Vol. XLI., pp. 927-955. 

Surveyor to building society.] — See Building 
Societies, Vol. VII., p. 462, No. 46. 

Surveyor’s charges on compulsory purchase.] — 
See Compulsory Purchase op Land, Vol. XI., 
p. 263, No. 1798. 

Town clerk.] — See Local Government, Vol. 
XXXIII., pp. 75, 76, Nos. 483-494. 

Valuers & appraisers.] — See Valuers & Ap- 
praisers, Vol. XLIII., pp. 1045-1047, Nos. 34-42. 


Sub-sect. 3. — Duty of the Person 

Employed. 

56. Exercise of due care & skill.] — Anon, (un- 
dated), Fitz. Nat. Brev. 94 ; 21 L. J. C. P. at p. 37. 

Annotation : — Reid. Marshall v. York, Newcastle r. Berwick 
Jty. (1851), II C. 13. 055. 

57. .] — If any man professing a public trade, 

would perform it falsely, or insufficiently, he were 
answerable. — Norris v. Staps (1616), ilob. 210 ; 
80 E. R. 357. 

Annotations : — Mentd. London City v. Vanacker (1090), 1 
Ld. Kaym. 49G ; Wlnton Corpn. t\ Wilks (1705), 2 Ld. 
Jtaym. 1129 ; Mitchol v. Reynolds (1711), I P. Wins. 
181 ; Parry v. Berry (1717), 1 Com. 209 ; It. it. Westwood 
(1830), 7 Bluff. 1 ; It. v. Darlinffton School (1844), 6 Q. B. 
082 ; Gosling t\ Veley (1847), 7 Q. B. 400. 

58. .] — Where pltf. declares on a quantum 

meruit for work & labour done A materials found, 
deft, may reduce the damages by showing that 
the work was improperly done ; & may entitle 


Currier v. Ottawa City Passenger 
Ry. Co., 30 U. C. It. 61.— CAN. 

h. Absence of stipulation as 

to sum to be paid — Promise to " do the 
square thing ” — Quantum meruit.}— 
Pltf. rendered services to deft., upon 
an understanding that deft, should 
pay pltf. a commission, but the amount 
of the commission was not specified, 
deft, saying thut he “ would do the 
square thing " : — Held : doing " the 
square thing ” must mean a quantum 
meruit. — Macdonald v. Helgerson 
(1913), 24 W. L. It. 57 ; 4 W. W. It. 
513 ; 11 D. L. It. 131.— CAN. 

k. Repair of automobile for a cer- 
tain sum — Repairer to supply mate- 
rial necessary — Work improperly done 
— Defendant compelled to have work 
done over by another mechanic .) — City 
Garage Co. v. Junod (1921), 59 
D. L. It. 094 — CAN. 

l. Charge for overhauling automo- 
bile — Oarage lacking usual equipment 
charging usual price.) — A country 
garage man whose facilities are not 
equal to those of a well-equipped 

O e has no right to charge for over- 
ig & repairing an automobile at 
the same rate per hour as is usually 
charged in a well -equipped garage, 
unless the customer agrees to pay 


such price after the lack of equipment 
has been explained to him. — Smith v. 
Hoyes, [1921] 2 W. W. R. 897.— CAN. 

m. Reduction — Delay. ] — Worthing - 
ton v. County of Haldimand, 10 
U. C. R. 217.— CAN. 

n. Destruction of third per- 

son's property by plaintiff's negligence 
— Defendant liatde.) — In an action for 
work & labour in unloading a ship, 
deft, cannot give evidenco, in reduction 
of the contract price of the value of 
certain property in the ship belonging 
to a third party, which was destroyed 
by pltf. ' s negligence in discharging 
the cargo, in consequence of which 
deft, would be liable In damages to 
the owner of such property. — Wilson 
v. Jarvis, 3 Kerr, 071. — CAN. 

PART I. SECT. 4, SUB-SECT. 2— B. 

o. Surveyor of lumber .) — Assump- 
sit lies by a surveyor of lumber to 
recover his fees against the first 
purchaser after tbo survey. — Fer- 
guson v. Muirhead, 6 All. 343. — CAN. 

p. Engineer — Lacking certificate of 
qualification — Imposition of penalty .) — 
An ordinance of the North West 
Territories provided that only a 
person having a certificate of qualifica- 
tion tqa an engineer should operate a 


steam boiler subject to a penalty. 
Pltf., lacking such certificate, brought 
an action to recovor wages for service 
as engineer in charge of deft, ’s steam 
threshing machine, but his action was 
dismissed. — Hardy v. Worchomoka 
(1900), 3 W. L. It. 579 — CAN. 

PART I. SECT. 4. SUB-SECT. 3. 

66 i. Exercise of due care <£• skill. ] 
— McPherson v. Judge (1909), 7 

E. L. R. 110.— CAN. 

66 ii. .1 — Goods were sent to 

a finisher to be finished by a process 
admittedly delicate, & attended with 
some amount of risk : — Held : the 
finisher, by accepting the employment , 
undertook to perform the work with- 
out injury to the goods, & he could 
only exonerate himself by proving 
that the injury was due to some 
defect in the goods, or their incapacity 
to undergo the procoss. — Hinshaw, 
etc. v. Adam, etc. (1870), 8 Macph. 
(Ot. of Seas.) 933 ; 42 So. Jur. 547.— 
SCOT. 

q. Friendly arrangement between par- 
ties — Failure to show negligence — Or 

S rove contract.}— Wattsbuug Lumber 
o. v. Cooke Lumber Co. (B. C.) 
(1912). 20 W. L. R. 833 ; 4 D. L. It. 
8.— CAN. 
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fe” t( i a yordict by showing that it was wholly 

nadequate to answer the purpose for which it 

r± undertaken to bo performed. — F arnsworth 

;j^ aRABD (1807), 1 Gamp. 38 ; 170 E. R. 807, N. P. 

ADld < ^Jit;~ Coni,i xT/ e ”• Qw y llno (1809), 2 Camp. 340. 
l)?i?iV. fete ? mann v * O’Connor (1899), 80 L. T. 234. Consd 

(1816 ), *1 Stark 384 1 K * B ‘ 666 * Bluott 0sb( >rne 

59. .] — Chapel v. Hickes, No. 30, ante. 

do. — ~ .] — The p U | 3 ii c profession of an ait is a 

representation & undertaking to all the world that 
tne professor possesses the requisite skill & ability, 
vvnen a skilled labourer, artizan, or artist is em- 
ployed, there is on his part an implied warranty 
that he is of skill reasonably competent to the 
task ho undertakes. — H armer v. Cornelius 
(1858), 5 C. B. N. 8. 230 ; 28 L. J. C. P. 85 ; 32 
L. r. o. s. 02 ; 22 J. P. 724 ; 4 Jur. N. B. 1110 ; 
0 W. R. 749 ; 141 E. R. 94. 

^Annotations : — Refd. Cuckson v. Stones (1859), 1 E. & K. 

; Androwes v. Garatin (1861), 10 C. B. N. S. 441. 

61 , .] — x workman being bound to do his 

work in a workmanlike manner, it is no excuse 
for his doing it so as to be useless, that it was not 


possible to do it otherwise, unless he told his 
employer so. — Pearce v. Tucker (1862), 3 F. & F. 
136, N. P. 

62. .] — Kufeke & Co. v. Gilchrist 

Brothers (1888), 4 T. L. R. 326, C. A. 

Agents.] — See Agency, Vol. I., pp. 429- 

437, Nos. 1214-1274. 

Carriers.] — See Carriers, Vol. VIII., 

pp. 71-97. 

Medical practitioners.] — See Medicine & 

Pharmacy, Vol. XXXIV., pp. 547-550. 

— Patent agent.] — See Patents, Vol. 
XXXVI., p. 856, No. 3430. 

Solicitors.] — See Solicitors, . Vol. XLII., 

pp. 107-112, Nos. 1013-1077. 

Valuers.] — See Valuers & Appraisers, 

Vol. XLIII., pp. 1044, 1045, Nos. 22-33. 

Completion — Building contracts.] — See Build- 
ing Contracts, Vol. VII., pp. 342-349, Nos. 48-09. 

Duty of bailee — Hire of work & labour.] — See 
Bailment, Vol. III., pp. 98, 99, Nos. 269-272. 

Negligence arising out of special relations.] — Sec 
Negligence, Vol. XXXVI., pp. 66-08. 


Part II. Statutory Determination of Minimum Rates of 

Wages. 


Sect. 1.— COAL MINES. 

Sec Mines, Vol. XXXIV., pp. 733-737, Nos. 
1128-114 0. 


Sect. 2.— AGRICULTURE. 

note. Agricultural Wages (Regulation) Act, 
1924 (c. 37). 

63. Whether wages must be paid week by 
weekJ — There is nothing in Corn Production 
Act, 1917 (c. 40), s. 4 (1), which enacts that the 
employer of a workman in agriculture “ shall pay 
wages to the workman at a rate not less than the 
minimum rate as fixed under this Act,” rendering 
it necessary to pay the wages week by week. 
Hence, Where resp., the employer, hired a labourer 
for twelve months at a certain sum per annum , 
with board <fc lodging, which gave a weekly’ average 
wage less than the minimum weekly rate fixed 
under the Act, At an information was preferred 
before the expiration of the year’s hiring charging 
resp. that he did not pay wages to the labourer 
at a rat e not less than the minimum rate as so 
fixed -.—Held : no offence had been committed, as 
it could not be ascertained before the time of pay- 
ment had arrived whether the minimum rate had 
been paid or not. — Hampton v. Smith (1920), 89 
L. J. K. B. 413 ; 122 L». T. 783 ; 84 J. P. 51 ; 30 
T. L. R. 209 ; 18 L. G. R. 225, I). C. 

64. Whether actual working hours only to be 
reckoned.] — Seabrook & Sons, Ltd. v. Jones 
(1928), 72 Sol. Jo. 874 ; 92 J. P. Jo. 810, l). V. 

65. Exemptions — Gardener — Of occupier of 
country house selling part of produce of gardens.] — 
The fact that the occupier of a country house sells 
regularly one-half of the produce of the gardens 
occupied therewith does not constitute the gardens 
a “ market garden ” within the meaning of Corn 
Production Act, 1917 (c. 46), s. 17 (1) (a), & he 
is not bound to pay wagss to his gardeners at the 
minimum rate fixed for “ workmen in agriculture ” 
under that Act. — Bickerdike v . Lucy, [1920] 1 
K. B. 707 ; 89 L. J. K. B. 558 ; 84 J. P. 61 ; 18 


L. G. R. 207 ; sub nom . Bickerdike v. Fairfax- 
Lucy, 30 T. L. R. 210 ; 04 Sol. Jo. 257, D. 0. 

Annotation .‘—Refd. Lowthur v. Clifford (1925), 90 J. P. 

55. 

66. Milkmaid — Employed part time only.] — 

Women employed at a farm house part time each 
day solely in milking cows are not “ workmen in 
agriculture ” within the meaning of Corn Pro- 
duction Act, 1917 (c. 40), s. 4 (1), are not, within 
the provisions of the Act dealing with the payment 
of a minimum wage. — Hampton v. Winward, 
[19211 2 K. B. 6G9 ; 90 L. J. K. B. 1102 ; 125 
L. T. 319 ; 85 J. P. 193 ; 37 T. L. R. 624 ; 19 
L. G. R. 426 ; 20 Cox, C. C. 755, I). C. 

Annotation Reid. lie Fuller (1921), 19 L. G. H. 75G. 

67. Deductions — Deductions by way of set-off or 
otherwise.] — By’ an order of the Agricultural 
Wages Board dated Mar. 10, 1925, the wages pay- 
able for employment of workers in agriculture for 
the district were fixed at 24s. a week for a worker 
of eighteen years, with a rising scale up to 32s. 
for a worker of twenty-one years. By an order of 
the Agricultural Wages Committee for Monmouth 
dated July’ 4, 1925, the reckoning of any advantage 
or benefit as payment of wages in lieu of payment 
in cash for the purpose of the application of any 
minimum wages fixed by the committee was for- 
bidden : — Held : (1) Agricultural Wages (Regula- 
tion) Act, 1924 (c. 37 ), s. 7 (2), does not displace the 
duty of the prosecution to make out a pnmd facie 
case. PY>r this purpose proof must be given of the 
age of the worker, so as to enable the ct. to decide 
whether the proper rate of wage under the Act 
had been paid or not. The burden of proof then 
shifts to the employer to show that he has paid 
wages at not less than the minimum rate ; (2) in 
view of the Act & the order of the Agricultural 
Wages Committee referred to, no deduction from 
the worker’s wage either by way of set-off or other- 
wise was permissible for the purpose of reckoning 
the minimum rate of wage applicable. — Jones v. 
Harris, [1927] 1 K. B. 425 ; 96 L. J. K. B. 70 ; 
130 L. T. 248 ; 91 J. F. 1 ; 43 T. L. R. 1 ; 25 
L. G. R. 27 ; 28 Cox, C. C. 272, D. C. 
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Sect. 2. — Agriculture . Sect. 3. Part I II,] 

68. Deductions in respect of milk supplied 
dally.] — Reap, employed a cowman at a weekly 
wage, & supplied him with a pint of milk daily, 
the milk being purchased from the resp. & the price 
being deducted from the cowman’s wages. On 
informations against resp. for paying less than the 
minimum wages fixed in pursuance of Agricultural 
Wages (Regulation) Act, 1924 (c. 37), the justices, 
while finding on other grounds that the wages were 
less than the minimum, excluded the question of 
the supply of milk on the ground that the supply 
was in the nature of a sale. In the particular area 
there was in force an Order of the Agricultural 
Wages Committee, prescribing that no benefit, 
was to be reckoned as payment of wages in lieu of 
cash except a cottage or board & lodging : — Held : 
resp. had contravened the Order by deducting 
the price of the milk from the man’s wages. — 
Hayes v. Curtis (1928), 139 L. T. 312 ; 92 J. 1\ 
119 ; 44 T. L. R. 619 ; 26 L. G. R. 389, D. C. 

69. Procedure — Jurisdiction of High Court.] — 
Corn Production Act, 1917 (c. 46), s. 4 (1), which 
provides that an employer who falls to pay a work- 
man in agriculture the minimum wage fixed by 
the Act shall be liable on summary conviction to a 
pecuniary penalty, does not exclude the jurisdiction 
of the High Ct. to entertain a claim for arrears of 
wages based on the difference between the amount 
paid & the minimum rate fixed under the Act. — 
Waghorn v. Collison (1922), 91 L. J. K. B. 735 ; 
127 L. T. 8 ; 86 J. P. 94 ; 38 T. L. R. 352 ; 06 
Sol. Jo. 604 ; 20 L. G. R. 351, C. A. 

70. Burden of proof — Age of worker.] — 

Jones v. Harris, No. 67, ante . 


Sect. 3. — TRADE BOARDS. 

See Trade Boards Acts, 1909 (c. 22), & 1918 
c. 32) ; Statute Law Revision Act, 1927 (c. 42). 

71. Application of Acts — Whether confined to 
workers employed in “ specified trade ” by em- 
ployer not solely engaged in same trade.] — By 
Orders made under the Trade Boards Acts, 1909 
(c. 22) & 1918 (c. 32), the Minister of Labour 
directed that those Acts should apply to “ the 
mending, refitting & reconditioning of drift nets,” 
which thereby became a “ specified trade ” within 
the meaning of the Acts & in due course the trade 
board fixed for certain classes of female workers 
in the trade minimum rates of wages, which were 
made obligatory by an Order of the Minister of 
Labour. 

AppJt., one of the workers in respect of whom the 
trade board had fixed minimum wages, had been 
employed for over three years, & was employed, 
with thirty other women, by reaps., who were 
fishermen & owners of fishing boats, in mending 
drift netB, which were exclusively the property of 
reaps . & were only used by them in their business : 
— Held : the Trade Boards Acts applied to workers 
in a “ specified trade ” by whomsoever they were 
employed, if their employment was regular & for 
commercial purposes, & not only to workers 
employed in a “ specified trade ” by an employer 
who was solely engaged in the same trade, &, 
resps. were bound to pay to applt. the minimum 
wage fixed by the trade board for workers of her 
class in her branch of industry. — Skinner v. J ack 
Breach, Ltd., [1927] 2 K. B. 220 ; 96 L. J. K. B. 
834 ; 136 L. T. 726 ; 91 J. P. 109 ; 43 T. L. R. 
484 ; 25 L. G. R. 287 ; 28 Cox, C. C. 353, 1). C. 


PART II. SECT. 3. 

r. Application of Acts — Inconsis- 
tency between Commonwealth law & 
law of State — Award of Commonwealth 
Court of Conciliation & Arbitration — 
Determination of State Wages Board — 
Higher minimum fixed by Wages 
Board.] — McKay (H. V.) Pty., Ltd. 
v . Hunt, 38 C. L. It. 308 — A US. 

t. Effect of Minimum Wage 

Act, 1922, 8. 9 — Orders of Minimum 
Wage Board.] — The effect of the above 
sect. is to make any order therein 
referred to of the Minimum Wage 
Board effective, as governing the 
matter dealt with, on the date of 
publication in the Alberta Gazette. 
The Board cannot in its order provide 
a different date for it to become 
operative. If it does so, such pro- 
vision a e to date is ineffective, but the 
order is not vitiated ; the order is 
effective from & after the date of 
publication in the Gazette. — Be Hud- 
son's Bay Co., Ltd. & Minimum Wage 
Act (Alta.), [1924J 3 W. \V. K. 177- 
CAN. 

a. Powers of Board — Classi- 

fying occupations by industries .] — 
Under Male Minimum Wage Act, 
1925, the Board was held to have 
power in fixing a minimum wage to 
classify occupations by industries, & 
therefore, an order that the minimum 
wage for “ all employees in the 
lumbering industry " (the expression 
“ lumbering industry ” being defined 
in the order) should be 40 cents per 
hour, was held to be intrd vires of the 
Board. — R. v. Robertson & Hackett 
Sawmills, Ltd., [1927] 2 l). L. R. 
494 ; [19271 1 W. W. R. 657 ; 47 

Can. Crim. Cas. 279 ; 38 B. C. R. 222. 
— CAN. 

Board 

of Adjustment, constituted under 
Hours of Work Act, 1924 (B. C.), 
made an order, dated Sept. 29, 1926, 
under Male Minimum Wage Act (B. C.), 
1925, fixing 40 cents per hour as the 
" minimum wage for all employees in 
the lumbering industry,*' Sc defining 


“ lumbering industry ” to includo 
“ all operations in or incidental to tho 
carrying on of “ logging camps, 
certain kinds of factories, etc. : — 
Held : the order was ultra vires & 
invalid ; it was apparent on its face 
that the Board had misconceived the 
nature & scope of its functions under 
Male Minimum Wage Act, which 
dealt, not with the industries or 
businesses of employers as such, but 
with the occupation of employees ; the 
same business or industry might in- 
clude many different occupations ; 
the Board in its order, had regard 
rather to tho general nature of the 
industries in tho carrying on of which 
the employees covered by it wore 
engaged , than to tho particular 
occupations therein of such employees ; 
what the Act contemplated was that 
the Board, in fixing minimum wages, 
would take account of the nature of 
the employee’s work rather than the 
eneral character of the industry or 
uslness in the carrying on of which 
tho work would be done ; the ascer- 
tainment of an employee’s connection 
with a particular industry would not 
suffice to determine what would be for 
him a proper minimum wage. — Inter- 
national Timber Co. v. Field, 
[1928] 4 D. L. It. 972 ; [1928] 8. C. R. 
564. — CAN. 

0 . Bight to minimum t cage — Muni- 
cipal employee making road &' re- 
moving stone obstruction.] — Bishop 
v. Shire of Upper Yarra, [1926] 
V. L. R. 93 ; 47 A. L. T. 134 ; [1926] 
Argus L- It- 100- — AUS. 

d. " Person employed on time 

wages for less than the numbers of 
hour 8 fixed for an ordinary weeks 
work " — Loaded wages rate — Resump- 
tion of work after illness .] — Bishop v. 
Ford Sc Petrie, [1925] v. L. H. 503 ; 
31 Argus L. R. 249.— AUS. 

e. Minimum piece-work rates 

— Different rates for different em- 
ployees — Successor, assignee or trans- 
mittee of business — Amalgamation of 
business.] — Shaw v. United Felt 


Hats Proprietary, Ltd., [1927] 
Argus L. R. 390 ; 39 C. L. It. 633.— 

AUS. 

f. Apprentices — Whether award 

applies to those apj)r enticed before 
award.] — Fletcher v. McDonald 
(A. H.) & Co. Pty., Ltd., [1927] Argus 
L. R. 154 ; 39 C. L. R. 171.— AUS. 

g. Applicant found unfitted for 
skilled work continuing as pro'jat inner.] 
— Hartley v. Charleston (1923), 33 
B. C. R. 148.— CAN. 

h. Girls under tuition at beauty 

college — Commission on customers 
served.] — R. v. Kinnon (1925), 36 
B. C. It. 531.— CAN. 

k. Cook in lumber industry.] 

— A cook employed in preparing meals 
for workmen engaged in the lumber 
industry is entitled to the benefits of 
Male Minimum Wago Act, 1925. — 
Compton v. Allen & Thresher 
(B. C.), [1927] 3 W. W. R. 724.— CAN. 

l. Friend of family engaged 

for charitable reasons — Not subject to 
hours of employment.) — Deft, carried 
on business as a tailor, which is a 
trade to which Trade Boards Act, 
1909, as amended by Trade Boards 
Act, 1918. applies. C„ a young girl, 
who was living with her uncle, worked 
for deft., he having taken her into his 
business premises as a charitable act, 
at the request of her uncle, who was a 
friend of his. C. was free to start Sc 
to stop work as she pleased. Sc tho 
availed herself of this freedom by 
often coming to work late & stopping 
early, Sc sometimes absenting herself 
altogether ; Sc was treated rather as a 
friend of deft. Sc his family than as a 
regular employee : — Held : the arrange - 
ment made between deft. 8c C. was 
sufficient to constitute deft, the 
employer 8c C. tho worker within 
Trade Boards Act, 1909, s. 9. — 
Minister for Industry & Commerce 
v. Jones, [1927] I. R. 216. — IR. 

m. Whether commission & bonus 
treated as part of salary .) — In deciding 
whether or not an order establishing 
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72. Right to minimum wage — Part time 
workers^] -—The Board of Trade made an Order 
under Trade Boards Act, 1909 (c. 22), s. 5 (2), 
malung minimum rates of wages obligatory for 
certain branches of the tailoring trade engaged 
ln , yaking garments for male persons. The 
schedule to the Order provided that the rates were 
to apply to all male workers who were “ engaged 
during the whole or any part of their time ” in 
any branch of the ready made & wholesale bespoke 
tailoring trade which is engaged in making gar- 
ments to be worn by male persons, but that they 
should not apply to “ persons engaged merely 
as clerks, messengers ... & to others whose work 
stands in a relationship to the trade similar to 
that of the above excluded classes ” : — Held : 
where a worker is engaged for any substantial part 
of his time in work in the tailoring trade he is 
entitled to be paid at the minimum rate of wages 
for such part of his time, notwitlistanding that he 
may be employed in other work for the rest of his 
time. — Board op Trade v. Roberts (1915), 85 
L. J. K. B. 79 ; 113 L. T. 739 ; 79 J. P. 405, 
D. C. 


73 , “ Working manager.**] — By 

the Trade Boards (Boot & Shoe Repairing) Order, 
1919 (St. R. & O., 1919, No. 543), made by the 
Minister of Labour, the Trade Boards Acts were 
applied to the boot & shoe repairing trade, & in due 
course the trade board established for the trade 
fixed minimum rates of wages for managers & 
other classes of workers in the trade. 

Applt. was engaged as the working manager of 


a branch boot & shoo repairing shop belonging to 
the resps. During about half the time he was 
present at the shop he was actually engaged in 
repairing boots & shoes ; during the remaining 
business hours he kept the books & accounts, 
sold goods by retail, had his meals & cleaned the 
shop & its fittings, as he was required to do by 
his agreement : — Held : in calculating the amount 
of the wages to which he was entitled, applt. was 
not to be deemed to have been employed in boot 
& shoe repairing “ during all the time which he was 
present ” as resps.’ shop, within Trade Boards 
Act, 1918 (c. 32), s. 8, because during part of that 
time he was “ so present for some purpose un- 
connected with his work & other than that of 
waiting for work to be given to him to perform.” — 
France v . Coombes (J.) & Co., [1928] 2 K. B. 81 ; 
97 L. J. K. B. 422 ; 139 L. T. 82 ; 92 J. P. 01 ; 
44 T. L. R. 397 ; 20 L. GL R. 260, C. A. 

74. Officers — Production of records of payments 
to “ outworkers *’ — Meaning of “ outworker ** — 
Includes employer of outworkers.] — By Trade 
Boards Act, 1909 (c. 22), s. 15 (1), an officer under 
the Act may require the production of records 
of payments made to outworkers by persons giving 
out work. By sub-sect. 2, if any person produces 
any record of payments knowing same to be false 
he is liable to a penalty : — Held : a person may be 
an outworker within the meaning of this sect, 
notwithstanding that he is himself an employer 
of outworkers. — Street v. Williams, [1914] 3 
K. B. 537 ; 83 L. J. K. B. 1268 ; 111 L. T. 544 ; 
78 J. P. 442 ; 24 Cox, C. C. 365, D. C. 
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See Unemployed Workmen Act, 1905 (c. 18) ; 
Labour Exchanges Act, 1909 (c. 7) ; New 

Ministries & Secretaries Act, 1916 (e. 68) ; Port 
of London (Consolidation) Act, 1920 (c. clxxxiii). 

75. Employment agencies — London County 
Council (General Powers) Act, 1910 (c. cxxix) — 
Meaning of employment agency.] — The Lecture 
League, Ltd., was a co. registered under Com- 
panies (Consolidated) Act, 1908 (c. 69), for the 
purpose of carrying on the business of lecture 
agents & promotors of lectures. Their practice 
was to advertise a lecture syllabus amongst 
societies desiring lectures & from time to time 
they sent out to institutions desirous of organising 
popular lectures publications containing the names 
of lecturers willing to give lectures & the subjects, 
& in consequence various lecturers were engaged 


through the league to give & were paid for giving 
lectures, & the lecturers paid 10 per cent, com- 
mission on their fees to the league. The league 
had not obtained the licence of the county council. 
The co. & the managing director having been con- 
victed under sect. 20 of above Act : — Held : the 
Lecture League, Ltd. was an “ employment agency ’ * 
within sect. 4 of above Act, & the co. & managing 
director were properly convicted. — Lecture 
League, Ltd. v. London County Council (1913), 
108 L. T. 924 ; 77 J. P. 329 ; 29 T. L. R. 426 ; 
11 L. G. R. 645 ; 23 Cox, C. C. 390, D. C. 

76. Refusal to grant licence — Man- 

damus.] — Qu. : whether a mandamus will lie to 
the London County Council to hear & determine an 
application for a licence to carry on an employ- 
ment agency. As sect. 22, sub-sect. 5 of above 


a minimum wage has boon disobeyed, 
while commissions & bonuses must bo 
treated as a part of tko salary &; 
remuneration, yet they should apply 
only on tho wage period in which they 
are earned . — Re Hudson's Bay Co., 
Ltd., & Minimum Wauk Act (Alta.), 
[1924] 3 W. W. It. 177. —CAN. 

n. Holiday pay — Method of com - 
putation, ] — fvANHOK Gold Corpn., 
Ltd. v. Wood (1925), 27 W. A. L. R. 
120.— AUS. 

o. .] — The question of holidays 

is purely one of contract between 
the parties. If adjustment is on the 
basis of a weekly wage aside from any 
contractual relations existing between 
the parties Minimum Wage Act does 
not compel payment of wages for a 
week's holiday given the employee. 
If a oo. follows Its custom of giving 
certain employees a week's holiday 
with pay, the presumption is that 
they are paid on the same basis as 


during the period of employment, & 
tho ro. cannot use tho amount so paid 
for tho holiday week in raising the 
average for the other weeks’ employ- 
ment. — lie Hudson’s Bay Co., Ltd. 
& Minimum Wage Act (Alta.), [1924 J 
3 W. W. R. 177.— CAN. 

p. Employees on pneumatic tube 
system for transmitting cash — 
“ Cashiers ” not ** sales clerks .”] — 
Held : oertaln employees on a pneu- 
matic tube system for transmitting 
cash, etc., should be classed as 
** cashiers " rather than as “ sales 
clerks,” in reference to certain orders 
of tho Board. — Re Hudson's Bay Co., 
Ltd., (ft Minimum Wage Act (Alta.), 
[1924] 3 W. W. R. 177 —CAN. 

q. Right to uxiive benefits of Act.] 
—Compton v. Allen & Thresher 
(B. C.), [1927] 3 W. W. R. 724 — CAN. 

r. Contract with worker to ac- 

cept less — Right of worker to recover 
difference,] — Bailie & Co. v. Reese, 


20 N. Z. L. R. 451.— N.Z. 

t. Hr each of award — Payment of 
wages at less than minimum rate 

— Demaiul in writing by employee 

— Prosecution for breach within 
nine months,] — Australian Tim- 
ber Workers’ Union v. Hudson 
(George), Ltd., 36 C. L. R. 431. — 
AUS. 

a. Apprentice & probationer 

— H'ages payable to employee serving 
probationary period with a view to 
apprenticeship ,] — Hearn Brothers Sc 
Stead v. United Furniture Trades' 
Industrial Union of Workers, 
Perth, W. A. (1926), 28 W. A. L. li. 
123.— AUS. 

PART III. 

b. Licence to carry on trade or 
business — Special licence under Female 
Employment Act — Power of council to 
refuse .] — City Act, 1920, s. 210, does 
not apply to special licences granted 
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Act provides a remedy by appeal in the case of a 

g erson aggrieved by the refusal of the London 
ounty Council to grant a licence for an employ- 
ment agency, the ct. discharged a rule which had 
been obtained for a mandamus requiring the 
Council to hear an application for an employment 
agency licence. — K. v. London County Council, 
Ex p. Thornton (1911), 27 T. L. It. 422, D. C. 

77. Appeal.] — R. v . London 

County Council, Ex p. Thornton, No. 70, 
ante . 

78 . ,] — B y Summary 

Jurisdiction Rules, 1915, r. 58, where there is a 


right of appeal to a police magistrate against a 
decision of any local or other authority, the pro- 
cedure shall be by way of complaint for an order, 
& the Summary Jurisdiction Acts shall apply to 
the proceedings : — Held : the effect of r. 58 is to 
repeal by implication so much of sect. 22, sub- 
sect. 5, of above Act, as requires four days* notice 
of an appeal under that sect. — Edelsten v. 
London County Council, [1918] 1 K. B. 81 ; 87 
L. J. K. B. 139 ; 117 L. T. 008 ; 81 J. P. 294 ; 15 
L. G. R. 899, D. C. 

Licence to alien.] — Sec Aliens, Yol. 

II., p. 174, No. 400. 


Part IV. — Unemployment Insurance. 


Sect. L— TO WHAT EMPLOYMENTS INSURANCE 

APPLICABLE. 

Sub-sect. 1. — In General. 

See Unemployment Insurance Act, 1920 (c. 30), 
Sched. I., Part I. 

79. Draft order extending scope of insurable 
persons — Power of commissioner holding inquiry 
relating thereto.] — The Board of Trade made a 
draft special Order extending National Insurance 
Act, 1911 (c. 55), Part II., to 4 4 workmen in the 
trade of sawmilling, including machine woodwork, 
whether carried on in connection with any other 
insured trade or not ” ; & upon objection being 
made appointed a competent <& impartial person ; 
to inquire & report thereon. The Comr. was of 
opinion that the draft Order was ultra vires the 
Board of Trade upon the ground that sawmilling 
was already included by clause 7 of the Sixth 
Schedule in the list of insured trades, & that 
therefore the Order did not extend the provisions 
of Part II. of the Act to workmen “in any trade 
other than an insured trade ” within the meaning 
of sect. 103, & that he ought to report that upon 
that ground the Order should not be made : — 
Held : a mandamus must issue to the Comr. to 
hear & determine the matter of the inquiry 
according to law upon the grounds (1) that he had 
no jurisdiction to decide that the Order was 
ultra xnres the Board of Trade, his only duty being 
to report whether it was desirable ; (2) that the 
Order upon its true construction only extended 
Part II. of the Act to workmen in the trade of 
sawmill in g not carried on in connection with any 
other insured trade, which was, within the meaning 
of sect. 103 and the Sixth Schedule, a different 
trade from the sawmilling included as an insured 
trade in clause 7 of the schedule, & the Order was 
not ultra vires. — R. v. Hudson, [1915] 1 K. B. 
838 ; 84 L. J. K. B. 775 ; 112 L. T. 852, O. A. 

80. Validity.] — R. v . Hudson, No. 79, ante . 

81. Mechanical engineer — Fitter.] — Nunnery 
Colliery Co., Ltd. v. Stanley, No. 134, post . 

82. Deputy premium collector.] — Ex p. In- 
corporated Insurance Industry Unemploy- 
ment Insurance Board (1922), 38 T. L. R. 258. 


Sub-sect. 2. — Excepted Employments. 

A. 44 Domestic Service .” 

See Unemployment Insurance Acts, 1920-1928. 
83. Meaning of “ domestic servant ” — General 
rule.] — The Junior Carlton Club employed upon 


their premises in Pall Mall persons who served in 
the following capacities, cashier, billiard marker, 
commissionaire, wine butler, house porter, hall 
porter, housekeeper, coffee-room superintendent, 
engineer, waiters, cooks & housemaids : — Held* : 
these servants w T ere persons engaged in domestic 
service, within the exception contained in Un- 
employment Insurance Act, 1920 (c. 30), Sched. I., 
Part II. (b) y & w r ere not liable to the obligations, 
or entitled to the benefits of the Act. 

Semble : domestic servants are servants w’hose 
main or general function it is to be about their 
employers’ persons, or their establishments, 
residential or quasi -residential, for the purposes 
of ministering to t heir employer’s needs or wants, 
or to the needs or wants of those who are members 
of their establishments, or of those resorting to 
such establishments, including guests. — lie Junior 
Carlton Club, f 1922] 1 K. B. 100 ; 91 L. J. K. B. 
85 ; 120 L. T. 210 ; 38 T. L. R. 11 ; 00 Sol. Jo. 
(W. R.) 1 ; 19 L. G. R. 748. 

Annotations — Reid. Ex p. Woollands, [1921] W. N. 247 ; 

Ex p. Berkshire County Council, Ex p. Ffooks (1922), 

38 T. L. K. 255 ; He David, He Bryant, 11922] 1 K. B. 

172 ; lie Vellaeott, [1922] 1 ft. B. 490 ; lie Newton-King 

(de Webber), [1923] 1 K. Ii. 210 ; Birmingham Corpn. 

t\ Minister of Labour, Hr Lee, Birmingham Corpn. v. 

Minister of Labour, He Hudson (1927), 92 J. 1*. 17. 

84. Club servant — Cashier.] — Re Junior 

Carlton Club, No. 83, ante. 

85. Billiard marker.] — Re Junior 

Carlton Club, No. 83, ante. 

86. Commissionaire.] — Re Junior 

Carlton Club, No. 83, ante. 

87. Wine butler.] lie Junior 

Carlton Club, No. 83, ante. 

88. Porters.] — Re Junior Carlton 

Club, No. 83, ante. 

89. Housekeeper.] — lie Junior 

Carlton Club, No. 83, ante. 

90. Coffee-room superintendent.] — 

Re Junior Carlton Club, No. 83, ante. 

91 . Engineer looking after electric 

lighting.] — Re Junior Carlton Club, No. 83, 
ante. 

92. Waiters.] — Re Junior Carlton 

Club, No. 83, ante. 

93. Cooks 6c housemaids.] — Re 

Junior Carlton Club, No. 83, ante. 

94. Charwoman — Employed outside office 

hours.] — A charwoman was employed by a solr. 
at a weekly wage to clean his office, 6c for this 
purpose she attended daily before & after office 
hours : — Held : she was not an insurable person 


mi del* F emale Employment Act, 1920. municipal council has no right to bis employees is discriminatory 

B ‘ h ¥ , tlie Krantmg thereof is still refuse an application at all ; &, even invalid. — YKE Clun v. Begin a 

subject to review by the cts. Under if it has, the refusal thereof on the (Saak.), [1925J4 D. L. It. 1015 ; 11925) 

said Icmalc Employment Act the ground of the race of the applicant or 3 W. W. It. 714. — CAN. 
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within Unemployment Insurance Act, 1920 (c. 30), 
*°Fi* assuming that the solr.’s occupation was 
a e business ” within Sched. I., Part II. (6), of the 
Act, she was employed in domestic service Sc was 
not employed in the solr.’s business. — Re Wilkin- 
son, [1922 J 1 K. B. 584 ; 120 L. T. 673 ; 00 Sol. 

» 8y b nom. Re Wilkinson, Re Randall, 
91 L. J. K. B. 326. 

JRe Fox (do Mills), Rc Gordon (do 
‘1. Re SeJ 

95 . Employed part time only.] — 

Sklfridge & Co., Ltd., No. 120, post . 

96. — — Huntsman, whipper-in & kennelman.] 

-~-By Sect. 1 of the Unemployment Insurance 
Act, 1920, persons engaged in the employments 
specified in Sched. I., Part II., of the Act, are 
excepted from the provisions of the Act as to 
insurance against unemployment. Sched. I., 
Part II., includes amongst such persons those 
engaged in (a) employment in agriculture, in- 
cluding horticulture, A (6) employment in domestic 
service : — Held : a golf greenkeeper, as being a 
gardener engaged in horticulture, Sc a dairymaid, 
were persons engaged in employment in agri- 
culture, but that the driver of a fanner’s motor 
lorry taking farm produce to market A bringing 
back manure was not ; the following were engaged 
in employment in domestic service : a huntsman 
of a pack of foxhounds A the whippers-in Sc 
kennelman, a stoker employed exclusively at a 
large college to light A stoke the fires of an engine 
driving a dynamo supplying light A heat to the 
college, a museum attendant, a hospital porter, a 
lodgekeepcr, a gamekeeper, a river keeper under 
a private employer, a trainer of greyhounds in 
private employment. A a dairymaid, as well as in 
agriculture ; but the following were not so 
engaged : a private secretary, a painter employed 
exclusively by a large college, A a cobbler employed 
exclusively by a school to mend the boots of the 
inmates. — Re Vellacxjtt, [1922] 1 K. B. 466; 
126 L. T. 412 ; sub nom . Ex v. Vellacott, 38 
T. L. R. 113. 

- 1 nnotat i a ns : — Refd. Binuintfluirn Corpn. r. Minister of 

Labour, Rr Lee, Re Hudson (1927), 92 J. P. 17 ; Re Prior 

(1927), 43 T. L. It. 784. 

97. Stoker at school — Employed to stoke 

engine driving dynamo.] — He Vellacott, No. 96, 
ante. 

98 . Museum attendant.] — Re Vellacott, 

No. 96, ante. 

99 . Hospital porter.] — Re Vellacott, 

No. 96, ante. 

100. Lodgekeeper.] — Re Vellacott, No. 

96, ante. 

101. - - Gamekeeper.] — Re Vellacott, No. 
96. ante. 

102. - - River keeper.]— Re Vellacott, No. 
96, ante. 

103. ~ - Trainer of greyhounds.] — lie Vella- 
cott, No. 96, ante. 

104. Dairymaid.] — Re Vellacott, No. 

96, ante . 

105 Private secretary.] — Re Vellacott, 

No. 90, ante. 

106. Painter.] — Re Vellacott, No. 96, 

ante. 

107. Cobbler.] — Re Vellacott, No. 96, 

ante. 

108. Matron of preparatory school.] — 

Certain persons were employed at a private 
preparatory boarding school for boys, namely, a 
matron, lady housekeeper, cook, pantrymaid, 
dormitory maid & head laundryman. The matron 
was a trained nurse, & the lady housekeeper 
taught English for two hours a week, but with 


thoso exceptions all the persons were solely & 
wholly employed in normal domestic service. 
There was evidence that the main purpose of the 
proprietors of the school was to cany on the 
profession of schoolmasters, the profits being 
made on the fees charged for tuition, & that no 
gain or profit was sought or expected to be made 
out of the boarding Sc lodging of the boys, which 
were merely ancillary to the main purpose of the 
school : — Held : the employment of the persons 
above mentioned was not such as to make them 
“ employed persons ” within Unemployment In- 
surance Act, 1920 (c. 30), as the boarding Sc 
lodging of the pupils were subsidiary to their 
general training, nurture & education, Sc that no 
distinction could be drawn in this respect between 
public schools Sc private preparatory schools, & 
the persons above mentioned were domestic 
servants Sc were not employed in a trade or 
business carried on for the purpose of gain within 
the meaning of that Act. — Re North Sc Ingram, 
11922] 1 K. B. 188; 91 L. J. K. B. 187; 126 
L. T. 221 ; 06 Sol. Jo. (W. R.) 1 ; 19 L. G. R. 
748. 

Annotations: — Consd. Rc, Wilkinson, 11922] 1 K. B. 584. 

Refd. Re Mackay, Rc Rowland, Rc Barry (1928), 44 

T. L. R. 688. 

109. Housekeeper In preparatory school.] — 

Re North Sc Ingram, No. 108, ante. 

HO. School servant.] — Re North Sc In- 

gram. No. 108, ante. 

111. Butler & cook In school boarding 

house.] — Rugby School, which was one of the 
great public schools of England, was controlled 
by, A its property was vested in, a governing 
body. The staff of the school included the head- 
master Sc assistant masters, who rendered pro- 
fessional services as teachers for which they 
received fixed salaries from the governing body. 
The headmaster & several of the assistant masters 
also conducted boarding houses let to them by 
the governing body, in which they boarded Sc 
tutored pupils of the school in consideration of a 
boarding fee regulated by the governing body & 
payment for extra disbursements. The contract 
for the education & board of the pupil was made 
between the governing body Sc the parent of the 
pupil. At the end of each term the governing 
body on receiving from the parents the amounts 
due from them which covered the education, 
board, & extras of the pupils, paid to the house 
master a sum which included the boarding fee Sc 
extras of eacli of the pupils in his house. The 
amount payable to the house master was such a 
sum as should repay to him his estimated outlay 
on board & extra cost in the management of the 
house. The balance retained by the governing 
body was such a sum only as was required for 
supplementing the endowment income of the 
school for the purpose of paying its running 
expenses. The remuneration of the house master 
from the boarding house depended upon the 
amount of the boarding fee, the cost of com- 
modities, Sc his own management ; but by good 
management he expected to make some profit 
by keeping the house Sc undertaking the increase 
of work involved in so doing. 

Brigg public school was a grant aided secondary 
school controlled by a governing body. Its 
income was derived from the fees of scholars, 
grants from the Board of Education Si the county 
council, & an endowment. The headmaster was 
given Sc carried on a boarding house for scholars 
at the school. The boarding fees were fixed by 
the said governing body, board, & council. From 
the total fees payable to the governing body by 
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Sect . 1 . — To what employments insurance a 

Subject. 2, A ., B., C., D . E . Sect, 2.j 

the parents of the pupils the sum allowed for 
boarding was deducted & paid to the headmaster. 
The fees fixed for boarding were £40 a year for 
boys over twelve & somewhat less for boys under 
that age. The school terms aggregated thirty- 
nine weeks in the year. The headmaster was 
responsible for making the fees for boarding 
cover the cost & any deficiency was borne by him. 

At Rugby School a butler was employed by the 
headmaster in the boarding house kept by him ; 
a cook was employed by an assistant master in 
the boarding house kept by him ; & a school 
cleaner, who did not reside on the school premises, 
was employed by the governing body to clean the 
class rooms. At Brigg School a cook was em- 
ployed by the headmaster in the boarding house 
kept by him : — Held : the employment of each 
of these servants, including that of the school 
cleaner, was an employment in “ domestic 
service " within Unemployment Insurance Act, 
1020 (c. 30), Sched. I., Part II. (0) ; none of these 
servants was employed in a “ trade or business 
carried on for the purposes of gain ” within the 
meaning of that clause ; it was not necessary that 
any of them should be insured against unemploy- 
ment under the Act. — Re David, Re Bryant, [1922] 
1 K. B. 172 ; 120 L». T. 218 ; sub nom. Re Rugby 
School, Re Bryant (Brigg School), 91 L. J. 
K. B. 184 ; 38 T. L. R. 11 ; 06 Sol. Jo. (W. R.) 1 ; 
19 L. G. R. 748. 

Annotations : — Apld. lie Selfridg:e (1022), 67 Sol. Jo. 33. 

Consd. Re Wilkinson, [19221 1 K. B. 584. Apld. Re Fox 

(de Mills), Re Gordon (d© Howard), [1923] 1 K. 13. 215. 

Reid. Re Vellacott, [1922] 1 K. B. 4GG ; Birmingham 

Corpn. v. Minister of Labour, Re Lee, Re Hudson (1927), 

92 J. P. 17 ; Re Mackay, Re Rowland, Re Barry (1928), 

44 T. L. R. 688. 

112. Hostel attached to school.] — 

Domestic servants employed in a hostel which is 
so connected with an educational institution as to 
be part & parcel of that institution are not insur- 
able under Unemployment Insurance Act, 1920 
(c. 30 ). — Re Mackay, Re Rowland, Re Barry 
(1928), 44 T. L. R. 688 ; sub nom. Re Minot {Re 
Mackay), Re Minister of Labour {Re Rowland), 
Re Minister of Labour {Re Barry), 72 Sol. Jo. 
487. 

113. School cleaner.] — Re David, Re 

Bryant, No. Ill, ante. 

114. .] — A school cleaner & an office 

caretaker, employed by a county council, are 
employed in domestic service & are therefore 
exempt from insurance under Unemployment 
Insurance Act, 1920 (c. 30). — Ex p. Berkshire 
County Council, Ex p. Ffooks (1922), 38 
T. L. R. 255. 

Annotation : — Reid. Birmingham Corpn. v. Minister of 

Labour, Re Lee, Re Hudson (1927), 92 J. P. 17. 

116. Office caretaker.] — Ex p. Berkshire 

County Council, Ex p. Ffooks, No. 114, ante. 

116, Servant on pleasure yacht.] — Cooks 

& stewards employed on board pleasure yachts 
are not domestic servants, &, as members of the 
crew, are insurable persons under Unemployment 
Insurance Act, 1920 (c. 30). — Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 

117. Bath attendant.] — The following 

employees of the Birmingham Corpn. are engaged 
in employment in domestic service within Un- 
employment Insurance Act, 1920 (c. 30), Sched. L, 
Part II. (6) ; a bath attendant at their public 
baths, & a part-time library attendant at their 


public library. — Birmingham Corpn. v . Minister 
of Labour, Re Lee, Birmingham Corpn, v. 
Minister of Labour, Re Hudson (1927), 92 
J. P. 17 ; 20 L. G. R. 224. 

118. Library attendant.] — Birmingham 

Corpn. v. Minister of Labour, Re Lee, Bir- 
mingham Corpn. v. Minister of Labour, Re 
Hudson, No. 117, ante . 

B. “ Trade or Business carried on for Purposes of 

Gain." 

See Unemployment Insurance Acts, 1920-1928. 

119. What amounts to employment “ In * f busi- 
ness for “ purposes of gain ” — Service in hostels 
for accommodation of shop assistants — Hostels 
managed by employers of assistants.] — Ex p. 

Woollands, Ltd., [1921] W. N. 247. 

Annotations : — Apld. Re Selfridgo (1922), 67 Sol. Jo. 33. 

Distd. Re Wilkinson, [1922] 1 K. B. 584. 

120. Whole time cleaners employed during 

business hours.] — (1) A male cleaner employed 
during & outside business hours on trade premises 
for the full time of forty-eight hours a week, to 
clean generally, & a female cleaner employed 
under similar conditions as to hours, to do such 
cleaning, dusting, etc., as she might be required 
to do : — Held : to be engaged in domestic service 

6 employed in the business, & to be insurable 
under Unemployment Insurance Act, 1920 (c. 30). 

(2) A female cleaner, employed on part time 
only & almost entirely outside business hours : — 
Held : to be engaged in domestic service within 
the meaning of Unemployment Insurance Act, 
1920 (c. 30), Sched. I., Part II. (6), but not to be 
employed in the business & not to be insurable 
under the Act. — Re Selfridge & Co., Ltd. (1922), 

07 Sol. Jo. 33. 

121. Part time cleaner employed out of 

business hours.] — Re Selfridge & Co., Ltd., No. 
120, ante . 

122. Maid In nursing home.] — A domestic 

servant was employed in a nursing home kept by 
a doctor : — Held : (1) she was employed “ in . . . 
{a) business carried on for the purposes of gain " 
within Unemployment Insurance Act, 1920 (c. 30), 
s. 1, Sched. I., Part II. (ft), & was therefore in- 
surable ; (2) a chauffeur, employed primarily by a 
doctor in general practice to drive him on his 
rounds visiting patients, was similarly employed, 
& was insurable. — Jle Fox (de Mills), Re Gordon 
(de Howard), [1923] 1 K. B. 215 ; 92 L. J. K. B. 
211 ; 128 L. T. 536 ; sub nom. Re Webber, 39 
T. L. R. 74 ; 67 Sol. Jo. 170. 

123. Chauffeur employed by doctor for pro- 

fessional purposes.] — Re Fox (de Mills), Re 
Gordon (de Howard), No. 122, ante. 

C. “ Agriculture , including Horticulture" 

See Unemployment Insurance Acts, 1920-1928. 

124. What amounts to employment in.] — By 
Unemployment Insurance Act, 1920 (c. 30), 
Sched. I., Part II. (a), “ agriculture ” & “ horti- 
culture ” are employments excepted from the 
Act : — Held : persons are employed in agriculture 
& horticulture when employed upon any opera- 
tions done about the production, preparation, or 
transfer of the products of farm or garden or 
orchard in the best saleable condition to a first 
buyer or to a salesman or agent for sale if one be 
employed, or to a distinct business under one 
proprietorship ; but if the industrial status & 
occupations of the employed persons are such that, 


PART IV. SECT. 1, SUB-SECT. 2.— C. 
124 1. What amount § to employment in 


— Effect of ancillary duties of non- 
agricultural character- — MiUc distribu- 


tion .} — Dry buroh v. Lord Advocate, 
[1986] S. L, T. 99.— SOOT. 
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they are working about or in connection 
a farm or garden or orchard, they may pro- 
perly be said to be essentially pursuing their own 
special occupations, they are not employed in 
agriculture or horticulture within the meaning of 
this rule. — Be Prior (1927), 43 T. L. R. 784. 

125. Dairymaid.] — lie Vellacott, No. 90, 

ante . 

126. Farm worker employed as carter.] — 

Farm workers employed by a landowner on his 
estate, one as a carter, in hauling timber & other 
materials for repairs, & the other in repairing 
fences & hedges : — Held : not insurable under Un- 
employment Insurance Act, 1920 (c. 30). — lie 
Fuller (1921), 19 L. G. R. 756. 

127. Farm worker employed to repair 

fences & hedges.] — Be Fuller, No. 126, ante. 

128. Pea & bean sorter — Employed by seed 

growers.] — A person employed by a firm of seed 
growers & merchants as a pea & bean sorter is a 
person employed “ in agriculture,” an excepted 
employment, within Unemployment Insurance 
Act, 1920 (c. 30), Sched. I., Part II. (a), & is there- 
fore not insurable . — Be Daniels Brothers (de 
Wright) (1922), 92 L. J. K. B. 229 ; 128 L. T. 479. 
Annotation : — Expld. lie Prior (1927), 43 T. L. Ii. 784. 

D. “ Employment of a Casual Nature.” 

Sec Unemployment Insurance Acts, 1920-1928. 

129. What amounts to — Golf caddie.] — Re 
Newton-King (de Webber), No. 132, post. 

130 . Employment in pursuance of “relief 

scheme.*'] — Re East & West Flegg Rural 
District Council (1924), 88 J. P. Jo. 300. 

131. Payment at district rate of wages 

for alternate weeks.] — A man who is employed by 
a local authority in consequence of an arrangement 
made with the poor law authority under a scheme 
under which he is paid at the appropriate district 
rate of wages for alternate weeks of employment 
is not in full time employment, & therefore an 
insurable person within Unemployment Insurance 
Act, 1920 (c. 30), s. 47 (1) (ft), as amended by 
Unemployment Insurance Act, 1927 (c. 30), 

Me bed. IV. — Re Leeds Corpn. & Chadwick (1928), 
92 J. P. 192 ; 44 T. L. R. 797 ; 20 L. G. R. 579. 

E. Employment “ for Purposes of Any Game or 

Recreation 

See Unemployment Insurance Acts, 1920-1928. 

132. What amounts to — Golf caddie.] — W., a 
golf caddie, was employed by a golf club through 
their caddie master. The method of W.’s employ- 
ment was as follows : lie asked the caddie master 
to put him on the caddie list. When subsequently 
he presented himself he might or might not carry 
clubs, but he could absent himself when he liked, 
<$c his employment was of a casual nature. The 
charges per round were fixed by the club ; he was 
under the control of the caddie master & paid by 
the club through him: — Held: W. was not 
employed in domestic service within Unemploy- 
ment Insurance Act, 1920 (c. 30), Sched. I., 
Part II. (6), & also, although employed in casual 
labour his employment was for the purposes of a 
game where he was employed by a club within the 
latter part of Unemployment Insurance Act, 19*u 


(c. 30), Sched. I., Part II. (i), & consequently be 
was insurable. — Re Newton-King (de Webber), 
[1928] 1 K. B. 210 ; 92 L. J. K. B. 343 ; 128 L. T. 
511 ; sub nom . Re Webber, 39 T. L. R. 74 ; 07 
Sol. Jo. 170. 


Sect. 2.— OTHER CASES. 

See Unemployment Insurance Acts, 1920-1928. 

133. Payment of contributions — Return of in- 
surance cards by employer — Cards posted but lost 
in post — Loss of employment by contributor^ — • 
Pltf. had been in deft.’s employment as a scaffolder, 
& during the period of such employment he was 
insured under National Insurance Act, 1911 
(c. 55), his insurance cards being left in the custody 
of deft. By the Regulations made under the Act 
the employer is required upon the termination 
of the employment to return any card in his 

E ossession to the contributor. Owing to pltf. 

eing ill & having to go into hospital, Ids employ- 
ment by deft, terminated. Three weeks later deft, 
posted the cards to pltf. at the address given on 
them. The cards were lost in the post. On 
leaving hospital pltf. for two weeks failed to get 
employment in consequence of Ids inability to 
produce his cards. On a claim for damages for 
the two weeks’ loss of employment : — Held : the 
claim could not be maintained upon the ground 
that (1) (IIidley & Pickford, JJ.) assuming deft, 
had been guilty of a breach of his statutory duty 
to return the cards, pltf.’s failure to get employ- 
ment was not the natural consequence of that 
breach ; (2) (Avory, J.) the Post Office was the 
agent of the Insurance Comrs., whose property the 
cards were, to receive the return of the cards, & 
deft, having posted the cards had returned them 
to the contributor within the meaning of the 
Regulations.— Price v. Webb, [1913] 2 K. B. 307 ; 
82 L. J. K. B. 720 ; 108 L. T. 1024 ; 77 J. I\ 333 ; 
29 T. L. R. 478 ; 11 L. G. R. 602 ; 0 B. W. G. C. N. 

47, I). C. , , 

134. Whether presentation of insurance 

book by workman condition precedent.] — -Applts. 
were summoned under National Insurance Act, 
1911 (c. 55), s. 101 (2), for employing a workman 
in an insured trade, to wit, the trade of a utter, 
without having paid the contribution required by 
the statute. They carried on a coal-minmg 
business, & they engaged men who were fitters by 
trade to keep the plant & machinery m repair ; & 
they had on their colliery premises a colliery work- 
shop to which machines & plant could be taken for 
repair. The workman, a fitter by trade, was 
employed as a fitter by applts. for maintaining 
repairing the plant & machinery, & during his 
employment he was engaged sometimes in the 
workshop & sometimes outside in maintaining & 
repairing the machines & plant. One of the 
insured trades is mechanical engineering, & an 
umpire had held that smiths & mechanics & their 
assistants employed wholly or mainly in workshops, 
& engaged in the maintenance or repair of colliery 
maclunery were within the Act. Applts. having 
been convicted: — Held: ( 1 ) the presenting y 
the workman of his unemployment insurance book 
to the employer was not a condition precedent to 


PART IV. SECT. 2. 
d. Determination of claims — Um- 
pire's decision final .] — Application that 
a writ of certiorari issue to quash 
the award of an umpire in an arbn. 
held pursuant to Unemployment In- 
surance Aot, 1920 (o. 30) : — Held : the 
decision of the umpire la final & con- 
clusive, when he Is aoting within hie 
Jurisdiction as provided by the said 


Ant a writ of certiorari did not 
uf-K. t. Healy & FUGE (1923), 57 
I. L. T. 21 — IR. 

e. Who is an “employer' —-Em- 
ployment of assistant by van driver 
employed by baker at weekly wage 
Van driver ordering £ ^ 

bread & taking >-A baker 

employed a van driver, & paid him 
weekly wages. The van driver was 


an insured Person under Unemploy- 
ment Insurance Acts, 1920. Each 
night before going home, the van 
driver, according to the oustom of the 
bakery trade, made an estimate 01 
the bread that he would require on 
the following day, & loft 
that quantity with the bakers shop 
assistants. He paid for the brea 
before be took it out in the baker s 
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Sect. 2. — Other cases. Part V . Ngchjj 

the employer’s liability to pay the contributions, 
as the employer could obtain, & it was his duty to 
obtain, an emergency book ; (2) there was evidence 
on which the magistrate could properly find that 
the work which the workman was doing brought 
him within the decision of the umpire, & was 
therefore work in an insured trade. — Nunnery 
Colliery Co., Ltd. v. Stanley (1014), 111 L. T. 
843 ; 78 J. P. 422 ; 30 T. L. R. 549, D. C. 

135. Determination of claims — Status of court of 
referees.] — The Ct. of Referees, which is con- 
stituted under Unemployment Insurance Act, 
1920 (c. 30), & the regulations thereunder for the 
purpose of deciding claims made upon the un- 
employment insurance funds, is a ct. discharging 
administrative duties only, & communications 
made to that ct. are not absolutely privileged, as 
would be the case if they were made to a judicial 
body in the discharge of its duties. — Collins v. 
Whiteway (Henry) <fc Co., Ltd., [1927J 2 K. B. 
378 ; 90 L. J. K. B. 790 ; 137 L. T. 297 ; 43 
T. L. B. 532. 

136. Summary proceedings — Jurisdiction of 
justices.] — In summary proceedings under Unem- 
ployment Insurance Act, 1920 (c. 30), <fc National 
Health Insurance Act, 1924 (c. 38), justices have 
no jurisdiction to determine the question whether 
a person is or was an employed person or is or was 
the employed of an employer contributor. If such 
a question arises & the decision of it becomes 
necessary, the justices must refer it to the appro- 
priate Minister under Unemployment Insurance 
Act, 1920 (c. 30), s. 22 (7) or National Health 
Insurance Act, 1924 (c. 38), s. 97 (4), <fc must 
adjourn the hearing pending his decision. — Wood 
v . Burke (1927), 91 J. P. 144 ; 43 T. L. B. 582 ; 
25 L. G. B. 392, D. C. 


137. Conduct of proceedings — Whether 
confined to Inspector instituting.] — Proceedings 
before a ct. of summary jurisdiction for offences 
under Unemployment Insurance Act, 1920, (c. 30), 
may be conducted by any inspector duly autho- 
rised under the Act, & the right to conduct such 
proceedings is not confined to the particular 
inspector who instituted the proceedings. — R. v . 
Northumberland JJ., Ex p. Spicer (1923), 92 
L. J. K. B. 021 ; sub nom. R. v . Northumberland 
JJ., Ex p . Thompson, 87 J. P. 95 ; 39 T. L. R. 455 ; 
07 Sol. Jo. 000 ; fnib nom. R. v. Spicer, Ex p. 
Thompson, 129 L. T. 28 ; 27 Cox, C. C. 413. 

138. Order In respect of employee’s unpaid 

contributions — Recoverable only as civil debt.] — 
Where orders are made against an employer under 
National Insurance Act, 1913 (c. 37), s. 34 (3), & 
Unemployment Insurance Act, 1920 (c. 30), s. 22 
(3 ), for the payment by him to the Insurance Oomrs. 
& the unemployment fund respectively of sums 
equal to the total amount of his unpaid contribu- 
1 ions in respect of an employee, the sums so ordered 
to be paid are recoverable only as a civil debt. — 
Pish wick v. Gyani, [1925] 1 K. B. 017 ; 94 L. J. 

K. B. 392 ; 132 L. T. 701 ; 89 J. P. 48 ; 41 
T. L. R. 253 ; 23 L. G. R. 185 ; 27 Cox, C. C. 753, 
1). O. 

139 . Whether estoppel in respect of 

civil proceedings.] — An order made in summary 
proceedings against an employer under Unemploy- 
ment Insurance Act, 1920 (c. 30), s. 22, requiring 
him to pay contributions in respect of an employee 
during the year preceding the date when the 
information was laid, does not prevent the recovery 
from the employer of other unpaid contributions 
in respect of the same employee by means of civil 
proceedings. — A.-G. v. Paine, [1928] l K. B. 9 ; 90 

L. J. K. B. 953 ; 137 L. T. 401 ; 91 J. P. 139 ; 43 
T. L. R. 551 ; 71 Sol. Jo. 490, C. A. 


Part V. — National 

Sect. 1 . — EMPLOYED CONTRIBUTORS. 

See , note, National Health Insurance Acts, 
1924-1928. 

140. Persons compulsorily Insured — *' Out- 
workers ’’—Master tailors.]— Master tailors who 
make up & finish garments for merchant tailors 
or wholesale clothing manufacturers, the work 
being done at the house or other premises of the 
master tailors, are employed as outworkers within 
National Insurance Act, 1911 (c. 55), Sched. I., 
Part I (c), <fc persons engaged as such are “ em- 
ployed contributors ” within sect. 1 of the Act 
unless they come within the exceptions in Part II., 
of , Sched. I., or are exempted by the Insurance 
Comrs . — Re Master Tailors as Outworkers 
(1913), 29 T. L. R. 725. 

141. Bricklayer’s labourer — Employed as 

general colliery labourer.]— A workman who had 

van, the use of which he was allowed, 

& dealt with the bread as ho pleased. 

Although paid weekly wages by the 
baker, he also made the usual profit 
on the bread sold by him. Ho, the 
van driver, employed a boy as an 
assistant, according to the custom 
that had recently arisen in the trade, 

& paid him the recognised rate of 
wages per week. The baker was 
aware that the van driver had em- 
ployed this boy, but never interfered 
with the boy, or gave him any direc- 
tions : — Held: the van driver, & not 


Health Insurance. 

been a bricklayer’s labourer was employed by resp. 
as a general colliery labourer, & not as a brick- 
layer’s labourer. During most of his time ho was 
engaged in breaking up material for the making 
of concrete & in making concrete which was used 
in the alteration of a fan house at the colliery. 
Two bricklayers & their labourers were employed 
on the airdrift, & the workman said he took orders 
from one of these men. The employer was 
summoned under National Insurance Act, 1911 
(c. 55), s. 101 (2), for employing a workman in an 
insured trade, namely, the trade of building or of 
bricklayer’s or builders labourer, without paying 
unemployment contributions in respect of the 
workman ; & it was contended in support of 

the summons that as the material broken up by 
the workman & made into concrete was used in the 
construction of a colliery fan house & airdrift, he 

employers. It is not a contract of 
apprenticeship, because an essential 
element of apprenticeship, the tight 
to receive instruction, Is absent from 
tbo contract ; but is a contract of 
sendee within National Insurance Act, 
1911, Port I., a. 1 (1).— He Pupil 
Teachers Sl Monitors, 11913] 1 I. K. 
219. —IB. 

g. School attendance inspector.) 

— A person appointed os school attend- 
ance inspector by a school attendance 
committee under Irish Education Act, 
1802, is an " employed contributor ” 


the baker, was tbo “ employor ” of 
the boy within Unemployment In- 
surance Act, 1920, — M' Arthur v. 
Minister for Industry Sc Com- 
merce, [1928] I. K. 555. — IR. 

PART V. SECT. 1. 
f. Pentane compulsorily insured --- 
Pupil teacher $ db monitors in national 
schools,) — The employment of pupil 
teachers Sc monitors in national schools 
in Ireland is an employment within 
National Insurance Act, 1911, Sc the 
Comrs. of National Education are the 
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was employed wholly or mainly in the construction 
or maintenance, or repair of colliery offices, work- 
stiops, etc., & so came within one of the insured 
trades & a previous decision of the umpire : — Held : 

w° r kinan was employed in an insured trade — 
tnat is, m the building trade, as interpreted by the 
umpire — & resp. ought to have been convicted. — 

L. T. 840 ; 


; Refd. Nunnery Colliery Co. r. Stanley (1914), 

142. — Man engaged by “ yard loreman.”]— 

Jxesp. who was a coal dealer, for the purpose of 
carrying out the loading & unloading of coal at 
his yard employed a person described as a “ yard 
foreman,” & paid him weokly at a fixed rate per 
ton of coal handled. Further assistance being 
required in the yard, the foreman, on the instruc- 
tions of resp., engaged some other men. Each 
week the foreman received from resp. the total 
amount due at the fixed rate per ton, & he divided 
it in equal shares between himself & the other 
men employed. If the foreman desired to stay 
away he obtained permission from resp., & one of 
the other men received the money & shared it with 
the others. Resp. had the supervision of the work 
of loading & unloading & generally the right to 
exercise control over the men in the performance of 
their duties. Complaints as to the work were in 
practice addressed to the foreman, who engaged &> 
dismissed the men. Resp. had the right to require 
the foreman to dismiss a particular man if his work 
was unsatisfactory : — Held : the men were em- 
ployed by resp. within the meaning of the National 
Insurance Act, 1911 (c. 55), & not by the foreman. 
— Hill v. Beckett, (1915), 1 K. B. 578 ; 84 L. J. 
K.B.458; 112L.T. 505; 79J.P.190; 13 L. G.R. 
530, U. C. 

143. Exemptions — “ Employment otherwise than 
by way of manual labour ” — Dairymen’s foremen.] 

— By National Insurance Act, 1911 (c. 55), s. 1 (1), 
all persons of the age of sixteen & upwards who are 
employed must be insured with certain exceptions. 
In the 2nd schedule {g) employment otherwise than 


by way of manual labour & at the rate of remu- 
neration exceeding in value £160 a year is ex- 
cepted. The comrs. under sect. 66 of the Act 
referred to the ct. the question whether dairymen’s 
foremen & tailors’ cutters who received more than 
£160 per annum were within the Act.: — Held: (1) 
though dairymen’s foremen might perform manual 
labour the question was whether that was the real 
substantial employment for which they were 
engaged or whether it was not incidental or 
accessory to it. Even if assisting to lift churns was 
incidental to the employment such labour was not 
the labour for which they were substantially 
en g&ged, which was that of branch managers ; the 
dairymen’s foremen were not within the Act. 

(2) As to tailor’s cutter the actual labour of cut- 
ting out cloth might be manual labour, but the posi- 
tion he really occupied was that of a manager of a 
business department. His duties were therefore, 
substantially not those involving manual labour. — 
Held : tailors’ cutters receiving more than £160 
per annum are not within the Act. — Rc Dairymen’s 
Foremen, Re Tailors’ Cutters (1912), 107 L. T. 
342 ; 28 T. L. R. 587 ; 6 B. W. 0. C. N. 7. 

Annotations : — As to (1) Consd. Jaques v. Steam Tug Alex- 
andra, 11921] 2 A. C. 339. Apld. lteid r. British Sc Irish 

Steam Packet Co., [1921] 2 K. B. 319. 

144. Tailors’ cutters.] — Re Dairy- 
men’s Foremen, Re Tailors’ Cutters, No. 143, 
ante. 

145, Lithographic artists.] — The 

comrs. submitted, under National Insurance 
Act, 1911 (c. 55), s. 66, for the decision of the ct. 
the two questions whether (a) lithographic artists 
& ( b ) engravers engaged in the correction & 
improvement of half-tone engraved plates, who 
received more than £160 per annum , came within 
the exception in para, {g) in Part II, of sched 1, of 
the Act as being employed “ otherwise than by way 
of manual labour ” : — Held : neither lithographic 
artists nor engravers, though they used their 
hands in their work could be said to be engaged in 
manual labour A they were, therefore, not 
within the Act . — - Rc National Insurance Act, 


within National Insurance Acts, 1911- 
1913, & the committee is liable for the 
payment of the contributions in respect 
of him. — O ’Callaghan v. Irish Insur- 
ance Comrs., [1915] 2 I. It. 262.— IR. 

h. Assistant schoolmaster in 

natiotial school.] — An assistant teacher 
in a national school adopted by the 
Comrs. of National Education who 
enters Into a contract of employment 
with the manager of the school is an 
employed contributor within National 
Insurance Act, 1911. — Fletcher 
Moore v. Irish Insurance Comrs., 
[1916] 2 I. li. 70— IR. 

k. Stone - breaker.] — T. was 

employed by the county council as a 
stone -breaker, his duty being to break 
stones in all sizes for general road 
purposes. The road steward directed 
him where he was to w ork, & as to the 
size to which the stones w’ere to be 
broken, he being: paid at a certain 
rate per ton of broken stones. No 
time was specified for the doing 1 of tho 
w'ork & ho could como & go aB ho 
llkod : — Held ; a case of “ employ- 
ment under ** the council by way of a 
piece-work arrangement Sc T. was an 
insurable person within National In- 
surance Acts. — Tipperary County 
Council v. Irish Insurance Comrs., 
[1928] I. It. 395.— IR. 

l. Trawl share fishermen.] — 

Held ; trawl share fishermen, who wero 
paid wages or shares, as the case 
might be, oven when the voyage 
resulted in a loss, wero employed 
persons within National Insurance 
Act. — Scottish Insurance Combs, v. 


M‘ N aughton, [19143 S. C. 826; 51 

Sc. L. II. 685 ; [19143 2 S. L. T. 58- 
SCOT. 

m. Exemptions — Absence of “ con - 
tract of service " — Officers of poor law 
vnioti.] — Officers of a poor law union 
aro not employed under a contract of 
service within National Insurance Act, 
1911, Part I., Schod. 1. — Re South 
Dublin Union Officers, [1913] 1 
I. li. 244.— IR. 

n. Pilots licenced by 

harbour commissumcrs.] — Under a local 
Act, the W. Port Sc Harbour Act, 
1853, applts. the Port Sc Harbour 
Comrs. of W. were empowered at 
discretion to appoint Sc lioence qualified 
persons to act as pilots, with power at 
discretion to remove such licenced 

S ilots & appoint Sc licence new pilots 
; to suspend a licence. Power to 
fine the licenced pilots in certain casos 
was conferred upon applts. Sc when 
that power w r as exercised tho fine was 
placed in the general harbour fund. 
The statute forbade pilotage except 
by duly licenced pilots, Sc made 
pilotage compulsory on all vessels 
using the port, subject, on broach of 
this latter provision, to payment by 
the master, etc., of a vessel to the 
proper officer of applts. double nilotage. 
Applts. were empowered to onargo Sc 
receive & recover, as Sc for pilotage 
rates, the sums specified by the Aot ; 
& to reduce, abate, or abolish such 
ratos at discretion; & to make bye- 
laws or rules regulating the condition 
of pilotage. All rates, tolls, or charges 
under the statute were made applicable 


at tho discretion of applts. to general 
harbour purposes. No rulo or bye- 
law regulating pilotage was proved. 
The practice of tho applts. for an 
indefinite poriod of time, extending 
over at least 30 years, had been to 
receive the pilotage rates, to pool the 
sum so received. Sc pay out the same 
quarterly in oqual shares to the five 
licenced pilots of the port : — Held : 
the pilots appointed Sc licenced by 
applts. were not employees of or under 
applts.. Sc the latter were not liable to 
contribute to insurance of the pilots 
under National Insurance Acts, 1 OH- 
IO 13. — Westport Port Sc Harbour 
Comrs. v. Irish Insurance Comrs., 
11915] 2 I. K. 283.— IR. 

o. Crier of recorder’s 

court or county court.] — The crier of a 
recorder’s ct. or county ct., is not 
employed under a contract of service 
with the recorder or county ct. judge. 
Sc the recorder or county ct. judge is 
not therefore liable to contribute in 
respect of such employee under 
National Insurance Acts, 1911-1913. 
— Irish Insurance Comrs. v . Craig, 
[1916] 2 I. li. 59.— IR. 

p. Person supplying 

horse, cart, <0 man in charge to cart 
stones for repair of roads by county 
council .] — M. was engaged by a road 
steward or assistant county surveyor 
of a oounty oouncil to cart stones & 
other material for repairing roads, 
she supplying the horse Sc cart Sc a 
man to take charge of the same, but 
she gave no personal service. The 
work was supervised by the road 
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Work and Labour. 


Sect. 1 . — Employed contributors . Sects. 2, 3 <fc 4,] 

1911, Be Lithographic Artists, Re Engravers 
(1913), 108 L. T. 894 ; 29 T. L. R. 440 ; 6 B. W. 
0. C. N. 44 ; 57 Sol. Jo. 557. 

146 . Engravers.] — Be National In- 

surance Act, 1911, Be Lithographic Artists, 
Re Engravers, No. 145, ante . 

147 . Absence of “ contract of service M — 

Nonconformist ministers.] — The employment of 
ministers of the United Methodist Church & the 
employment of ministers, under probation, of the 
Wesleyan Methodist Church by the Conference of 
each of those Churches or by the circuits to which 
the ministers are attached is not employment 
within the meaning of Insurance Act, 1911 (c. 65), 
Part I. — Be Ministers op United Methodist 
Church, Be Ministers (Under Probation) of 
Wesleyan Methodist Church (1912), 107 L. T. 
143 ; 28 T. L. R. 539 ; 5(5 Sol. Jo. 087 ; 6 B. W. 
C. C. N. 1. 

148. Curates of Church of England.] — 

In order to make insurance obligatory under 
National Insurance Act, 1911 (c. 55), Part I., there 
must be something in the nature of a contract of 
service. 

The position of a curate in the Church of England, 
whether he is formally licenced by the bishop under 
seal or is a mere probationer under the bishop’s 
temporary permission, is that of a person who holds 
an ecclesiastical office, & not the position of a 
person whose duties & rights are defined by 
contract. Therefore the relation between the 
incumbent & the curate, or the bishop & the 
curate, is not the relation of employer & employed, 
& the curate is not compulsorily insurable under 
the Act. 

Qu . ; whether the curate, in either case, could 
come in under the Act as a voluntary contributor. 
— Be Church of England Curates, [1912] 2 Ch. 
5G3 ; 82 L. J. Ch. 8 ; 107 L. T. 643 ; 28 T. L. R. 
579 ; 6 B. W. C. C. N. 3. 

149. Sheriff’s bailiff.] — A bailiff 

acting under the warrant of the High Sheriff of 
a county is not employed by the High Sheriff 
in a trade or business of the High Sheriff so as to 
be compulsorily insurable under National Health 
Insurance Act, 1924 (c. 38), since the sheriff, 
as such, does not carry on any trade or business, & 
also since such a bailiff is not employed by the 
sheriff under a contract of service but holds an 
office under the Crown. — Be Jones (1928), 45 
T. L. R. 15 ; sub nom. Be High Sheriff of 
Hertfordshire, Be Jones, 72 Sol. Jo. 780 ; 92 
J. 1\ Jo. 734. 


Sect. 2.--UONTRIBlJnONS. 

See, now , National Health Insurance Acts, 
1924-1928. 

150. Liability of employer.] — One H. was 
employed by resp. as gardener’s labourer during 
certain weeks. He was paid his wages weekly at 
the rate of 16s. a week. He received his full 
wages in respect of each of the weeks in question. 
He had a contribution card but no stamps had been 
placed on the card in respect of those weeks. 
Ho handed the card to the head gardener who was 
over him & he had no direct dealings with resp. 
On a summons against resp. for not paying the 
contributions payable under National Insurance 
Act, 1911 (c. 55), in respect of the weeks in 
question : — Held : the duty to make the payments 
& to have the card stamped was by the statute 
upon the employer, & as resp. as the employer of 
li. had not made the payments she had com- 
mitted an offence under the Act. — G odman v. 
Crofton (1913), 110 L. T. 387 ; 78 J. P. 133 ; 30 
T. L. II. 193 ; 12 L. G. R. 330 ; 24 Cox, O. C. 90, 
D. C. 

151 . <« Under the general control & manage- 

ment ” — Question of fact.] — Reaps, were the 
owners of certain mills at which they employed a 
number of block printers, & these block printers 
employed a number of girls as “ tierers ” to assist 
them in arranging their colours. Each tierer was 
selected & engaged by the workman whom she was 
to assist, & resps. had no voice in such engagement. 
The tierers were paid their wages & kept such 
hours as were prescribed by the workman who 
had engaged them, & their admission to or 
departure from the works was in no way con- 
trolled by resps., but the workman could at any 
time dispense with the services of his tierer, 
though resps. alone could dismiss her from the 
premises. The tierers were sometimes asked by 
the shop foreman to do other things. Resps. 
were summoned for not having paid the employers’ 
contribution of a tierer payable under the National 
Insurance Act, 1911 (c. 55), & the justices finding 
that the tierer was not “ employed ” by, or “ under 
the general control & management ” of resps. 
dismissed the summons : — Held : the question was 
one of fact for the justices, &, having regal'd to 
their findings, there was no ground for saying 
that their decision was wrong in law. — Newell v . 
King (1913), 110 L. T. 76 ; 78 J. P. 23 ; 30 T. L. R. 
34 ; 12 L. G. R. 132, D. C. 

152 . Failure to pay contributions — Offence 

punishable summarily — Validity of conviction.] — 

(1) By National Health Insurance (Collection 


steward, who directed the man in 
charge of tho horse & cart where to 
take material tit whore to put it. 
There was no written agreement, but 
M. worked under the conditions set 
out in a document entitled “ Con- 
ditions for employment under contract 
work *' : — Held ; M. merely contracted 
to supply a horse, cart, & man in 
charge for the work that was to be 
done by tho county council but was 
not herself “ employed " by the 
county council & thereforo was not 
an insurable person within National 
Health Insurance Acts. — Tipperary 
County Council v. Irish Insurance 
Comrs., 11928} I. K. 395.— 1R. 

q. Person supplying torse 

& cart for carting road material — Such 
person voluntarily giving services.) — 
D. was engaged by a county council 
to supply a norse & cart for carting 
road material. He gave some personal 
services though under no obligation 
to do so : — held : D. was not an 
insurable person within National 
Health Insurance Acts. — Tipperary 


County Council v. Irish Insurance 
Comrs., {1928] I. B. 395. — IR. 


r. Members of medical 

staff of infirmary.) — Held: persons ap- 
pointed to act in an infirmary as 
resident physicians & resident surgeons, 
as non-resident house physicians, non- 
resident house surgeons, & clinical 
assistants, or as supervisors of the 
administration of aiuesthetjcs, were 
not persons employed within National 
Insurance Act, 1911, In respect that, 
as the managers of the infirmary had 
no control over the manner In which 
these members of the staff carried out 
their treatment of the patients, no 
contract of service existed between 
them. — Scottish Insurance Comrs 
v. Edinburgh Royal Infirmary, 
[1913] S. C. 751. — SCOT. 


t. Share fishermen.) — 

Held : share fishermen remunerated 
by shares In the profits of fishing 
vessels. Sc under an obligation, sanc- 
tioned by custom, to share any losses 
incurred, but having no proprietary 
Interest ifi the vessels, nets or gear. 


were not employed persons within 
National Insurance Act, 1911. — Scot- 
tish Insurance Comrs. v. ATNaugh- 
ton, [1914] S. C. 826 ; 61 Sc. L. K. 
686 ; [1914] 2 S. L. T. 58.— SOOT. 

share fishermen.] 
— Held : net share fishermen re - 
munerated by shares in the profits of 
fishing vessels, & under an obligation 
sanctioned by custom, to share any 
losses incurred, hut receiving in addi- 
tion to such shares of profits a further 
share in respect of ownership of the 
nets used on board tho vessels, were 
not employed persons within National 
Insurance Act, 1911. — Scottish In- 
surance Comrs. v. M'Nauohton, 
[19141 8. C. 826 ; 51 Sc. L. R. 685 ; 
[1914) 2 S. L. T. 68. — SOOT, 

PART V. SECT. 2. 

b. Liability of employer — Who is 
an " employer " — County council or 
contractor. ) — A county council en- 
trusted the repair of certain roads to a 
contractor. The terms of the con- 
tract provided that the contractor 
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of Contributions) Regulations, 1912, made on 
May 22, 1912, the Joint Committee of the several 
bodies of Comrs. acting jointly with the Insurance 
Comrs. constituted under National Insurance Act, 
1911 (c. 55), certified under Rules Publication Act, 
1893 (c. 60), s. 2, that on account of urgency the 
following regulations were to come into operation 
immediately, & in pursuance of the powers con- 
ferred on them by National Insurance Act, 1911 
(c. 56), & National Insurance (Joint Committee) 
Regulations, 1912, they made the said regulations 
to come into operation forthwith as Provisional 
Regulations. National Insurance Act, 1 9 1 1 (c. 65 ) , 
came into force on July 15, 1912 : — Held : assum- 
ing the Joint Committee & the Insurance Comrs. 
were not a Govt, department, & consequently were 
not a rule making authority as defined by Rules 
Publication Act, 1893 (c. 66), & they therefore 
had no power by certifying urgency to bring the 
regulations into operation on May 22, 1912, the 
regulations had been duly made under the powers 
conferred by National Insurance Act, 1911 (c. 55), 
ss. 7, 65, & clause 5 (c) of the National Insurance 
(Joint Committee) Regulations, 1912, & were, as 
from the date when the Act came into force, valid 
& enforceable regulations. 

(2) The failure of an employer to pay a contribu- 
tion in respect of an employed contributor is 
under National Insurance Act, 1911 (c. 55), s. 69 (2), 
an offence punishable on summary conviction, & a 
conviction is not bad because it orders deft, both 
to pay a fine & to pay to the Insurance Comrs. a 
sum equal to the amount of the contributions 
which aeft. has failed to pay. 

(3) It is no defence to a charge of failing to 
pay contributions under the Act that at the 
date of the failure to pay the benefit intended to 
be provided under the Act had not in fact been 
provided. — R. v. Pag G allay, Hitrlock v. Shinn, 
R. v. ITkdderwick, Morris v. Ashton, [1913] 
1 K. B. 290 ; 82 L. J. K. B. 391 ; 108 L. T. 254 ; 
29 T. L. R. 133 ; 23 Cox, C. C. 288 ; sub nom. 
R. v. Baggallay, Ex p. IIuklock, R. r. IIedder- 
wick, Ex p. Slate, IIuklock v. Shinn, Morris 
v. Ashton, 77 J. P. 97 ; 11 L. G. R. 367 ; 6 
B. W. C. C. N. 15. 

Annotations Generally , Refd. Irish Insurance Comrs. v. 

Hamilton (1913), 6 H. W. C. C. N. 110; Fisliwick v. 

Gyani (1925), 132 L. T. 761. 

153. Defence to charge — Benefits in- 

tended to be provided not in fact provided.] — R. 

v . Baggallay, Hurlock v. Shinn, R. v. IIeddek- 
wick, Morris v. Ashton, No. 152, ante. ' 

154, Obligation to affix stamps before pay- 

ing wages.] — Before paying his servant’s wages for 
the week commencing May 12, 1919, reap, did not 
affix an insurance stamp on the servant’s card. 
In proceedings against him for not having done so, 
he stated, as was the fact, that he always stamped 
the whole of the card on the expiration of the 
period of its currency, claiming to be entitled to 
do this by virtue of National Health Insurance 


(Collection of Contributions) Consolidated Regula- 
tions, 1918, Regulation 10, para. 2 (i) (b) :—Held : 
sub-para, (i) imposes an absolute obligation upon 
an employer to affix a stamp or stamps before 
paying wages, & clause (b) of the proviso does not 
provide an alternative method for the employer 
to pay the insurance contributions, but deals with 
the case where, although the requirements of 
sub-para, (i) have been complied with, the servant’s 
card is not fully stamped at the expiration of its 
currency. — Gladstone v. Burton, [1920] 1 K. B. 
008 ; 89 L. J. K. B. 302 ; 84 J. P. 28 ; 36 T. L. R. 
157 ; 18 L. G. R. 109, D. C. 


Sect. 3. — NATURE OF BENEFITS. 

See National Health Insurance Acts, 1924—1928. 

155. Maternity benefit— Payable to wife of in- 
sured person — Irrespective of paternity of child.] — 

By National Insurance Act, 1913 (c. 37), s. 14 (1), 
“ maternity benefit shall in every case be the 
mother’s benefit,” & “ the benefit shall be 

administered in the interests of the mother & 
child in cash or otherwise by the approved society 
of which the husband is a member ” : — Held : 
(1) maternity benefit is payable in the case of the 
confinement of a married woman by reason of the 
fact that her husband is an insured person irre- 
spective of the paternity of the child ; (2) a claim 

made by a married woman against her husband s 
approved society for maternity benefit is a claim 
made through an insured person within National 
Insurance Act, 1911 (c. 55), s. 67, & therefore it 
is a claim in regard to which an appeal lies to the 
Insurance Comrs. under that sect. Scott v. 
Northumberland & Durham Miners Per- 
manent Relief Fund, Friendly & Approved 
Society, [1920] 1 K. B. 174 ; 88 L. J. K. B. 1295 ; 
121 L. T. 668 ; 83 J. P. 237 ; 35 T. L. R. 690 ; 63 
Sol. Jo. 801 ; 17 L. G. R. 063, D. C. 

Administration of benefits.] — See Sect. 5, post . 


Sect. 4 . — ADMINISTRATIVE BODIES. 

See National Health Insurance Acts, 1924-1928. 

156. Insurance commissioners — Power to make 
rules.] — R. v. Baggallay, Hurlock v. Shinn, 
R. v. Hedderwick, Morris v. Ashton, No. 152, 

157. Friendly societies — Validity of rules — 
Whether subject ol arbitration.]— No question as 
to the illegality of the rules of an approved friendly 
society can properly be made the subject of an 
arbitration under National Insurance Act, 1911 

55) s. 67. It is not a matter of domestic 
administration. — Jle Quinn & National Catoolic 
Benefit & thrift Society’s Arbitration, [1921] 
2 Ch 318 ; 91 L. .T. Oh. 237 ; 126 L. T. 179. 


should “ keep " a surface-man & pay 
him at a rate of wages prescribed by 
tho County Council : that ‘ the 
surface-labourers " will be appointed 
by the county surveyor & may bo 
dismissed by him at any time on just 
complaint from the contractor, or for 
other causes." According to the 
instructions for surface -labourers, 
embodied in the contract, the surface- 
men were bound to attend closely to 
the orders of the assistant survoyor, 
& to those of the contractor when the 
assistant had not given any particular 
instructions : — Held : the contract of 
service was between the contractor & 
the surface-men, & accordingly the 
contractor, & not the county council. 


was liable for payment of tho con- 
tributions under National Insurance 
Acts. — D own County Council v. 
Irish Insurance Combs., 119141 £ 
I. K. 110.— IR. ^ , 

c. Manager of national 

school— In respect of assistant teacher 
engaged by him — Salary paid <& educa - 
turn controlled by Commissioners of 
National Education.} — If the manager 
of a national school adopted by the 
Comrs. of National Education, engagos 
an assistant teacher, notwithstanding 
that the teacher’s salary is paid by 
the Comrs. of National Education, & 
not by him, & that the education in 
the school is controlled by the regula- 
tions of these comrs., he is the employer 


of the teacher within National In- 
surance Act, 1911.— Fletcher Moore 
v. Irish Insurance Combs., [1910] 
2 I. R. 70.— IR. 

PART V. SECT. 4. 
d. Insurance commissioners — Regu- 
lations made by insurance commis- 
sioners under statutory powers — Power 
of court to review regulations.] — Hela : 
regulations made by the insurance 
comrs., whioh had not yet been laid 
before Parliament, could not be 
challenged in a ct. of law as being 
ultra vires of the comrs., provided they 
dealt with matters falling within the 
scope of National Insurance Aot, 1911 , 
Part I., s. 65, but could be set aside 
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Sect. 4. — Administrative Bodies . Sect. 5.] 

158. Expulsion of member — For 

Immoral conduct.] — An approved society under 
National Insurance (Health) Acts made a rule, 
No. 18 (1), under which the committee of manage- 
ment had power to terminate the membership of 
any member for ( inter alia) “ immoral conduct or 
other serious personal misconduct,” the person so 
ceasing to be a member being entitled to have his 
transfer value transferred to any other society he 
might join. One of the members of the society, 
who was an unmarried woman, became pregnant, 
Sc on this fact becoming known to the society, the 
committee passed a resolution to terminate her 
membership of the society on the ground of 
“ immoral conduct or other serious personal mis- 
conduct.” She appealed against that decision, Sc 
the appeal was referred to a referee to hear Sc 
determine, who stated a case for the opinion of 
the ct. : — Held : (1 ) the status of membership was 
quite separate Sc distinct from the right to benefits, 
& an approved society was entitled to make a rule 
to expel a member on the ground of immoral 
conduct even though the result of the expulsion 
was to deprive that member of future contingent 
benefits which she might have received had she 
remained a member of the society, but the society 
could not make a rule which would deprive a 
member of accrued benefits to which she would 
but for that provision have been entitled ; (2) the 
referee was not bound by the decision of the com- 
mittee of management but was entitled to come to 
his own conclusion on the evidence before him ; 

(3) the provisions of r. 18 (1), were not ultra vires ; 

(4) the society in the case of expulsion was not 
bound to do more than hand the transfer value to 
applt. or her agent ; (5) the onus of proving that 
applt. had been deprived of benefits lay upon her 
Sc not upon the society. — Sutton v. New Taber- 
nacle Society, [1924] 1 K. B. 494 ; 93 L. ,T. K. B. 
219 ; 130 L. T. 037 ; 88 J. P. 42 ; 40 T. L. R. 202 ; 
68 Sol. Jo. 421 ; 22 L. G. R. 323, I). C. 

159 , How far accrued & future 

benefits affected.] — Sutton v. New Tabernacle 
Society, No. 158, ante. 

160. Expulsion of member — Appeal — 

Powers of referee.] — Sutton v. New Tabernacle 
Society, No. 158, ante. 

Duty of society as to transfer of 
benefits.] — Sutton v. New Tabernacle Society, 
No. 158, ante. 

162. Onus of proof of deprivation of 

benefits.] — Sutton v. New Tabernacle Society, 
No. 158, ante . 

Right to take proceedings — For compensa- 
tion under Workmen’s Compensation Acts.] — See 

Master Sc Servant, Vol. XXXIV., pp. 384, 385, 
441, Nos. 3104-3107, 3110, 3605. 

.] — Sec, generally, Friendly Societies, 

Vol. XXV., pp. 286 et seq. 


Sect. 5. — ADMINISTRATION OF BENEFITS. 

See National Health Insurance Acts, 1924-1928. 
163. Dispute between approved society & member 
-Jurisdiction of court to interfere.] — A rule of an 


approved society under National Insurance Act, 
1911 (c. 55), provided that “an insured member 
shall send notice of illness to the secretary, in the 
form required by the ct., as soon as possible after 
the commencement of the illness, whether he is 
entitled to claim benefit in respect of the illness or 
not, & shall not be entitled to sickness benefit, 
until he has sent to the secretary a declaration of 
incapacity for work in the form required, Sc a 
medical certificate or other sufficient evidence of 
incapacity Sc the cause thereof.” Subsequently 
the society passed a resolution that “ in every 
instance a certificate from a panel doctor must be 
sent.” 

Pltf., a member of the society, was refused sick- 
ness benefit on the ground that he had sent in a 
certificate from the doctor who had in fact attended 
him in his illness, who was not a panol doctor, Sc 
had not sent in a certificate from a panel doctor. 
Pltf. thereupon sued the society, claiming a declara- 
tion that the resolution was illegal & ultra vires : — 
Held : the resolution was illegal Sc ultra vires , Sc 
as the matter was not one of domestic adminis- 
tration which under National Insurance Act, 1911 
(c. 55), s. 67, ought to go to arbn., pltf . was entitled 
to the declaration sought. — Heard v. Pickthorne, 
[1913] 3 K. B. 299 ; 82 L. J. K. B. 1264 ; 108 
L. T. 818 ; 29 T. L. R. 497 ; 57 Sol. Jo. 532 ; 
11 L. G. R. 621 ; 6 B. W. 0. C. N. 53 ; C. A. 

Annotations : — Distd. Bailey t\ Co-op. Wholesale Hoc. 

(Insurance Section), 11914] 2 K. B. 233. Apprvd. 

McKllistrim v. Ballymacelllgott Co-op. Agricultural & 

Dairy Soe., 11919] A. 0. 548. Folld. lie Quin Sc National 

(’at hollo Benefit. & Thrift Soc.’s Arbitration, [1921] 2 

C.’h. 318. Reid. Winter r. Wilkinson (1914), 79 J. 1\ 

241. 

164. -.] — The rules of an approved 

society under National Insurance Act, 1911 
(c. 65), provided, with regard to sickness Sc dis- 
ablement benefits, that “ an illness shall not be 
deemed to commence or continue unless the 
member is rendered incapable of work by some 
specific disease or by bodily or mental disablement,” 
Sc that “ an insured member shall send notice of 
illness to the local secretary of the society . . . 
Sc shall not be entitled to sickness benefit until he 
has sent to the local secretary ... a medical 
certificate or other sufficient evidence of incapacity 
Sc the cause thereof.” A further rule provided 
that disputes arising between an insured member 
Sc the society should be decided by the general 
delegates’ meeting. Pltf., a member of the 
society, sent in a claim for sickness benefit accom- 
panied by a medical certificate which stated that 
she was “ suffering from debility Sc unable to 
work.” The society requested that the certificate 
should be amended by the cause of the debility 
being stated, Sc as this request was not complied 
with the society refused to pay pltf. sickness 
benefit. Pltf. thereupon sued the society, claim- 
ing, first, an injunction to restrain them from 
refusing to accept Sc consider as evidence of her 
claim to sickness benefit the medical certificate 
she had sent, Sc, secondly, a sum in respect of 
sickness benefit : — Held : the ct. had no jurisdic- 
tion to entertain the action inasmuch os the 
matter was a dispute within National Insurance 
Act, 1911 (c. 55), s. 67, Sc must be decided by tho 
tribunal set up by the society’s rules. — Bailey v. 


only by means of the Parliamentary 
procedure provided by the sect. — 
Glasgow Insurance Committee v. 
Scottish Insurance Combs., [1015] 
H. C. 504. — SCOT. 

e. Compensation for injury — Agree' 
ment as to payment — Notice by employers 
to approved society.] — A workman 
was Injured on Oct. 2, 1916. His 


employers paid him compensation at 
the rate of £l per week till Dec. 11, 
1916, In all £10. On Dec. 12, 1916, 
they paid him £6, & took a receipt 
from him whereby the consideration 
of the £10 received by him from his 
employers he discharged all claims he 
might have against them “ under 
Workmen's Compensation Act, 3900, 
Employers* Liability Act, 1880, or at 


common law in respect of the injury 
sustained by him on or about Oct. 2, 
3 910”: — if eld : the agreement was 
not one of which the employers were 
bound to give notice to tno approved 
society in the terms of National 
Insurance Act, 1911, s. 11 (1) ( c ). — 
Gobmley v. Scottish Iron & Steel 
C o.. Ltd., [1918] 8. C. 742 ; 11 

B. W. C. C. 370, — SCOT. 
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Co-operative Wholesale Society (Insurance 
Section), [1914] 2 K. B. 233 ; 83 L. J. K. B. 948 ; 
110 L. T. 810 ; 78 J, P. 285 ; 30 T. L. It. 299 ; 
58 Sol. Jo. 304 ; 12 L. G. R. 545, D. C. 

165. Medical benefit — Certificate as to Illness to 
be from panel doctor — Validity of rule.] — Heard 
V . Pickthorne, No. 163, ante. 

166. Excessive demands upon drug fund — 

Right to surcharge practitioner.] — Regulation 40 of 
the National Health Insurance (Medical Benefit 
Regulations (England), 1913, provides that the 
insurance committee may, if they think that an 
excessive demand has been made upon the drug 
fund formed under the National Health Insurance 
Acts, owing to orders given by a practitioner which 
are extravagant, make a deduction from the 
amount payable by them to that practitioner A pay 
the same to the credit of the drug fund. A 
deficiency having occurred in the drug fund formed 
for the borough of Leicester under the National 
Health Insurance Acts, the pharmaceutical com- 
mittee, communicated with the panel committee, 
requesting that all cases of doctors who had 
ordered more drugs than the average prescribed 
by the doctors on the panel should be investigated. 
The panel committee advised the insurance com- 
mittee to make a surcharge upon those doctor's 
who had exceeded the average. They did not 
find that any orders given by any practitioner or 
practitioners had been excessive ; but, the judge 
held, the basis of their decision was that the 
deficiency in the drug fund would best be made 
up by contributions from the doctors in question : 
—Held : in these circumstances there had been no 
proceeding under Regulation 40, A the surcharge 
had been wrongfully imposed. — Moore v. Leices- 
ter Insurance Committee (1915), 85 L. J. K. B. 
999 ; 80 J. P. 01 ; 32 T. L. K. 80 ; 14 L. CL It. 
97. 

167. *.] — Regulation 40 of the 
National Health Insurance (Medical Benefit) Regu- 
lations, 1913, which provides that an insurance 
committee, constituted by National Insurance 
Act, 1911 (c. 55), may, if satisfied that an excessive 
demand upon their drug fund has arisen owing to 
orders given by a practitioner on their panel 
which are extravagant either in character or in 
quantity, surcharge the practitioner, is not ultra 
v i re8 . — O’Neill v. Middlesex Insurance Com- 
mittee, [1910] 1 K. B. 331 ; 85 L. J. JC. B. 777 ; 
114 L. T. 002 ; 80 J. P. 204 ; 32 T. L. R. 229 ; 
00 Sol. Jo. 529 ; 14 L. G. R. 508. 

168. Removal of practitioner from panel— 

Refusal to supply prescriptions In duplicate.] — A 
medical practitioner, S., was placed on the panel 
list of doctors under the National Insurance Act, 
1911 (c. 55), in 1913, A signed an agreement with 
the County of London Insurance Committee. By 
one of the clauses of the agreement it was pro- 
vided : “ The practitioner shall order in the form 
prescribed . . . such drugs A prescribed ap- 
pliances as are requisite for the treatment of any 
patient.” In pursuance of this clause the in- 
surance committee supplied S. with books of f«“ 
for medical prescriptions containing carbon sh? 
so that the orders for drugs A medicines might be 
given in duplicate. The duplicate forms were for 
the convenience of the panel chemist, who might 
keep a copy of the prescriptions. S. refused to 
make out the forms in duplicate, contending that 
it was outside the terms of his engagement that 
he should do the work of a clerk to the chemist. 
The ins u r ance committee drew the attention of S. 
to the matter in July, 1913, but he declined to alter 
his practice. In Sept. 1913, the committee were 
authorised under provisional regulations to revise 

j. — VOL. XLIV. 


the medical list, & they sent out a circular letter 
giving notice of their intention to vary the terms 
of the agreements made between themselves & the 
medical practitioners, but gave no indication of 
the nature of the proposed variations. It was 
admitted that this was not a good notice under 
the agreements. In Dec. 1913, a form of agree- 
ment was sent to S. which provided ( inter alia) ; 

“ The practitioner shall order in duplicate on the 
form provided, etc.” S. struck out the words 
“ in duplicate ” A signed the agreement, at the 
same time informing the committee that he was 
prepared to make use of duplicating books or 
forms, provided the filling up of the same did not 
involve more time A labour than the filling up of 
single slips. The committee thereupon erased the 
name of S. from the panel of doctors, A S. obtained 
a rule nisi for a mandamus to the committee to 
reinstate his name on the panel : — Held : S. had 
entered into a binding agreement with the com- 
mittee for a period of service which could only be 
terminated by his own withdrawal or after an 
inquiry had been made into any alleged default 
on his part ; he had done nothing by which he had 
lost his right not to be removed without an 
inquiry under National Insurance Act, 1911 
(c. 55), s. 15 ; A the insurance committee had no 
power, under the circumstances, to remove his 
name from the panel. — R. v. County of London 
Insurance Committee, Ex p. Salter (1914), 111 
L. T. 835 ; 79 J. P. 36 ; 30 T. L. R. 007 ; 12 
L. G. R. 1202, D. C. 

169 . Action by practitioner against insur- 

ance committee — -Stay under Arbitration Act, 1889 

(c. 49), s. 27.] — By an agreement between a medical 
practitioner on the panel & the insurance com- 
mittee of a county, which came into force on J an. 12, 
1914, the practitioner agreed to give medical 
treatment to insured persons, A by clause 1 the 
National Health Insurance (Medical Benefit) 
Regulations (England), 1913, were incorporated. 
By clause 14, “ any dispute or question arising 
between the committee A the practitioner • • • 
relating to the construction of this agreement 
or the rights A liabilities of the committee or the 
practitioner . . . hereunder shall be referred to 
the Comrs.” By Regulation 51 of the regulations : 

Where under the provisions of these regulations 
or of any agreement mado between the committee 
& a practitioner on the panel ... any question 
arising between the committee & the practitioner 
... is referred, or any appeal from a decision of 
the commitee is made to the Comrs. the uomrs. 
shall determine, such questions or appeal m such 
manner as they think fit, & if in the opinion of the 
Comrs. a hearing is required they may authorise 
any two or more of the Comrs. to hem* & deter- 
mine such question or appeal, & any decision of 
the Comrs., or any of them made under this article 

shall be final A conclusive.” 

A dispute having arisen under the agreement, 
the practitioners brought an action against the 
committee in respect thereof, A the committee 
lied under above Act, sect. 4, to stay the 
^#*1 The judge in chambers held, that there 
was no “submission” to arbn. as defined by 
above Act, sect. 27, A upon this ground refused 
to stay the action. No question as to the exercise 
of discretion arose : — Held : the appeal must be 
allowed A the action stayed upon the ground that 
there was a “ submission ” to arbn. within 
sect. 27 . — Clements v. County of Devon Insur- 
ance Committee, [1918] 1 K. B. 94 ; 87 L. J. B. 
203 ; 118 L. T. 89 ; 82 J. P. 71, 0. A. 

Attachment of fees due to practitioner.] — 


See Execution, Vol. XXI., p. 634, No.^2156. 
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Sect. 0 .— SPECIAL CLASSES OF INSURED 

PERSONS. 

See National Health Insurance Acts, 1924-1928. 

170. Married woman — Suspension of benefits on 
marriage — Unless actually employed under con- 
tract of service after marriage.] — A woman who is 
an “ insured person ” within the meaning of 
National Insurance Act, 1911 (c. 65), on her 
marriage, unless she is able to prove that she 
continues to be actually employed after marriage 
under a contract of service, is suspended from 
receiving the ordinary benefits under Part I. of 
the Act. — Davidson v. New Tabernacle (Old 
Street Congregational) Approved Society, 
L 101 0 J 2 K. B. 80; 86 L. J. K. B. 1145; 114 
L. T. 918 ; 80 J. P. Jo. 171, 0. A. 


been taken in the county ct. could not be raised 
on appeal, & even though the point under appeal 
was one touching the jurisdiction of the county ct. 
— Taylor v. National Amalgamated Approved 
Society, [1914] 2 K. B. 352 ; 83 L. J. K. B. 1020 ; 
110 L. T. 696 ; 78 J. P. 254 ; ,12 L. G. R. 525, 
D. C. 

Annotation : — Distd. Simpson v. Urowle, [1921] 3 K. B. 243. 

Jurisdiction o! High Court.] — See Nos. 163, 

164, ante . 

Expulsion of member.] — See No. 158, ante, 

172. Appeal to Insurance Commissioners — Claim 
for maternity benefit,] — Scott v, Northumber- 
land & Durham Miners Permanent Relief 
Fund, Friendly & Approved Society, No. 155, 
ante . 


Sect. 7. — FINANCIAL PROVISIONS. 

Sec National Health Insurance Acts, 1924-1928. 


Sect. 8 . — DETERMINATION OF DISPUTES. 

See National Health Insurance Acts, 1924-1928. 

171. Dispute between approved society & member 
— Jurisdiction of county court — Point raised on 
appeal not taken below.] — Pltf. claimed to be a 
member of deft, society & as such entitled to 
payments under a contract of insurance with the 
society, who denied that pltf. was a member. 
Pltf. brought an action in the county ct. Defts. 
gave notice of a special defence under National 
Insce. Act, 1911 (c. 55), s. 67, insisting that the 
county ct. had no jurisdiction in the matter. The 
judge gave judgment for pltf. holding that sect. 67 
of the Act applied only to disputes between the 
society & one who was admittedly a member 
thereof. National Insurance Act, 1913 (c. 37), 
s. 27, was not brought to the attention of the 
judge. Defts. appealed on the ground that the 
jurisdiction of the county ct. was ousted by 
sect. 27 of the Act :—Held : this point not having 


Sect. 9. — PENALTIES AND PROCEEDINGS. 

See National Health Insurance Acts, 1924-1928. 

173. Summary proceedings — Jurisdiction of jus- 

tices.] — On a prosecution under National Insurance 
Act, 1911 (c. 65), s. 69, of an employer for failure 
to pay any contribution in respect of a person 
alleged to be an employed contributor, the juris- 
diction of justices to decide whether the employ- 
ment of that person is employment within the 
meaning of Part I. of the Act, is not ousted by 
the fact that there has been no determination of 
that question by the insurance comrs. under 
sect. 66 (1). — R. v . Wilberforce, Exp, National 
Insurance Comrs., [1916] 1 K. B. 239 ; 85 

L. J. K. B. 509 ; 114 L. T. 360 ; 80 J. P. 169 ; 
32 T. L. R. 163 ; 14 L. G . K. 294, D. C. 

174. -J — Wood v, Burke, No. 136, 

ante, 

175. — Unpaid contributions — By employer- 
Employees also in default.] — On an application 
against an employer for a summons for non- 
payment of contributions under the National 
Insurance Act, 1911 (c. 55), the magistrate refused 
to ^rant it except on the terms that summonses 
against the employees, whom he considered the 
primary delinquents, should also be applied for 


PART V. SECT. 8. 

f. Determination by commissknurs 
of rates to be paid by employer & 
employee — H hewer subject to review 
by judicial tribvnal.y~H(ld ; the ct. 
having dismissed an action lor the 
reduction o t a determination by the 
comrs. under the National Insurance 
Act, 1911, s. 66 (1) (r) in the absence 
of averments that they had acted 
ultrd vires, the ct. had no jurisdiction 
to interfere with their decision. — Don 
Brothers, Bust & Co. r. Scottish 
National Insurance Comrs., [1913] 
S. C. 607 ; 50 Sc. L. It. 361 ; 11913] 
1 S. L. T. 221.— SCOT. 

g. Dispute between panel patient & 

doiior — J urisdictwn of insurarux com- 
mittee to deal with question — Question 
of ** treatment ** — Abusive language 
used by rrractitumer while visiting 
patient.] — field : “ treatment ” within 
National Health Insurance (Medical 
Benefit) Regulations (Scotland), 1913, 
was not limited to diagnosis Sc the 
administration of drugs, but covered 
the general conduct, of the practitioner 
while professionally attending a panel 
patient ; 6c, accordingly, that an 

insurance committee bad jurisdiction 
to deal with a complaint by a patient 
that his panel doctor had used insolent 
Sc abusive language to himself & the 
members of his household In the course 
of an official visit. — Bennett v. Scot- 
tish Board of Health, (1921) 8. C . 
772.— SCOT. 

PART V. SECT, 9 . 

173 1. Summary proceedings — Juris- 


of justices.} — The words “ on 
summary conviction ” in National 
Insurance Act, «. 69 (2), mean con- 
viction in a summary manner within 
Fines Act (Ir.), 1851, Amendment Act, 
1874. Justices at petty sessions re- 
fused to hear a summons under Petty 
Sessions Act, 1851, & National In- 
surance Act, 1911, s. 69 (2), on tho 
ground that the word* “ on summary 
conviction ” in s. 69 (2) did not give 
them summary jurisdiction : — Held : 
the justices bad jurisdiction, & the 
procedure to bo pursued as to the 
summary jurisdiction thus conferred 
was that prescribed by Petty Sessions 
Act, 1851, as if sect. 42 thereof had 
not been enacted ; tbe question 
whether National Insurance Act, 1911, 
came within Potty Sessions Act, 1851, 
s. 42, was not material to the decision. 
— Irish Insurance Comrs. v. Hamil- 
ton (1913), 6 B. W. C. C. N. 140.— 
IR. 

where an effifSloyer has-been 

convicted on a complaint charging 
him with failure to pay contributions 
in respect of his servants under 
National Insurance Act, it is competent 
for the sheriff, under sect 69, to 
pronounce on order upon him in the 
criminal proceedings for payment to 
the insurance comm, of the arrears of 
the contributions. — Paterson v. Scot- 
tish Insurance Comrs., [191 7 J 8, C. 
353.— SCOT. 

k. Unpaid contributions,] — An 

employer, charged with failure to pay 
the contributions due by him under 


National Insurance Act, 1911, in re- 
spect of two servants in his employ- 
ment, was convicted upon an admis- 
sion in tho witness-box, by each of 
tbe servauts, that ho did not get ail 
insurance card (i.r.., an ordinary cord) 
stamped by accused while in his 
service, & upon proof that accused & 
the two servants had refused to givo 
any information when interrogated by 
the representatives of the national 
insurance comrs. Held : the charge 
had not been proved as, even assuming 
that tho evidence w'as sufficient to 
establish that no ordinary cards had 
been stamped, tho prosecutor had 
failed to prove that tuo accused had 
not adopted the alternative course of 
stamping “ emergency " cards. — Kin- 
njcar v. Brandkh, [1914 J 8. C. (J.) 
141 ; 51 8c. L. It. 660 ; 7 Adam, 456. 

SCOT. 


1. Evidence required to prove failure 
to pay contributions .] — Kin near v. 
Brander, 11914} 8. C. (J.) 141; 51 
Bc-JL. H. 860 ; [1914J 2 S. L. T. 11. 
— SCOT. 


m. Offences — Failure to give in- 
formation — Wilful failure. J — The word 
" wilfully •* in National Insurance 
Act, 1911, s. 112 (3), governs Sc applies 
to the words “ fails to give such 
information or to produce such docu- 
ments aforesaid. ** A conviction under 
this sub-sect, which omitted to And 
deft, guilty of " wilfully •* failing to 
give information was held bad.— R. 
c. Kerry County JJ„ [1918] S I. it. 
584. — IR. 
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Held : this was an extraneous matter which he 1172 ; 80 J. P. 332 ; mb nom. R. v. Mead, Ex p. 
should not have taken into consideration. — R. v. Insurance Comrs., 14 L. G. R. 688, D. 0. 

Mead, Ex p. National Health Insurance 176. Recoverable only as civil debt*] — 

Comrs, (1916), 85 L. J. K. B. 1065 ; 114 L. T. Fishwick v. Gyani, No. 138, ante . 


Part VI. — Old 

See Widows’, Orphans’ & Old Age Contributory 
Pensions Act, 1025 (c. 70). 

177. Pensioner not fulfilling statutory require- 
ments — Pension paid with approval o£ local pen- 
sions committee — Objection by pension officer.] — 
Appct. for an old age pension who had not in 
fact attained the age of seventy was awarded a 
pension by the local pension committee, & was 
paid the pension. No appeal against the award 
was brought in the manner prescribed by Old 
Age Pensions Act, 1008 (c. 40). Afterwards new 
facts relating to the ago of the pensioner came to 
the knowledge of the pension officer, who there- 
upon raised a question in the manner prescribed 
by the Act, to the effect that the pensioner was 
not entitled to the pension as she was not yet 
seventy. The local pension committee decided 
to continue the pension, A the pension officer 
appealed to the central pension authority, who 
deprived the pensioner of the pension : — Held : 
the original decision of the local pension committee 


Age Pensions. 

was invalid, as appct. had not fulfilled the statutory 
condition as to age, <& notwithstanding sect. 7 (2) 
it was competent for the pension officer to raise 
the question A for the central authority to deprive 
the pensioner of the pension on the ground of her 
real age. — Murphy v . R., [1911] A. C. 401 ; 80 
L. J. P. C. 121 ; 75 .7. P. 417 ; 27 T. L. R, 453 ; 
55 Sol. Jo. 518 ; 9 L. G. R. 075 ; sub nom. 
Murphy v. A.-G. for Ireland, 104 L. T. 788, 
H. L. 

178. Widows’, Orphans’ & Old Age Contributory 
Pensions Act, 1925 (c. 70), s. 23 (1) — Meaning of 
“ resident.”] — Webster v. Minister of Health 
(1926), 43 T. L. R. 36, D. 0. 

179. Meaning of “ entry into insurance.”] — 

The expression “ entry into insurance ” in above 
Act, s. 5, means “ last entry into insurance.” — 
Wadsworth v. Minister of Health (1927), 138 
L. T. 519 ; 44 T. L. R. 159, D. O. 

See, further. Poor Paw, Vol. XXXVII., p. 360, 
Nos. 1069-1672. 


PART VI. 

n. Pensioner not fulfilling statutory 
requirements .] — R. v. County of Wex- 
ford Local Pension Committee, 
11910] 2 I. R. 403.— IR. 

o. Rate of pension — Question as 
to rate — Appeal to central authority — 
Jurisdiction.] — Ft. v. Local Govern- 
ment Board for Ireland, [1910] 2 
1. It. 440 ; 44 I. L. T. 7. IR. 

p. Disallowance — Means of pen - 


sioner—“ Yearly value of any benefit 
or privilege enjoyed .”] — It. v. Local 
Government Board for Ireland, 
[1920] 2 1. H. 347.— IR. 

q. Committee not validly elected — 
Quo warranto .] — R. v. McDonald, 
[1913] 2 1. R. 55.— IR. 

r. Appeal to Local Government hoard 
by pensions officer — Notification to 
applicant for pension .] — On an appeal 
to the Local Government Board by a 
pension officer from a decision of a 


local pension committee allowing' a 
pension, it Ih sufficient that the 
claimant should have notice that an 
appeal has been brought. It is not 
necessary that notice should be given 
to him of tho time & place of hearing. 
The Local Government Board have a 
discretion as to whether or not they 
shall hoar in person the claimant & his 
witnesses. — R. v. Local Government 
Board for Ireland, [1911] 2 I. R. 
331.— IR. 


WORKHOUSE. 

See Burial and Cremation ; Ecclesiastical Law ; Poor Law ; Rates and Rating. 


WORKING DAYS. 

See Shipping and Navigation. 

WORKING MEN’S CLUBS 


See Clubs. 
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WORKMEN. 

See Factories and Shops ; Master and Servant ; Work and Labour. 


WORKMEN’S COMPENSATION. 

See Master and Servant. 


WORKMEN’S DWELLINGS. 

See Compulsory Purchase of Land and Compensation ; Public Health and Local 

Administration. 


WORKSHOPS. 

See Factories and Shops. 


WOUNDING. 

See Criminal Law and Procedure. 


WRECK. 

See Admiralty ; Constitutional Law; Copyholds ; Criminal Law and Procedure; 

Shipping and Navigation ; Waters and Watercourses. 


WRITS. 


See Titles passim. 
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WRONGFUL DISMISSAL 

See Master and Servant. 


YACHTS. 

See Shipping and Navigation. 

YEAR. 

See Time. 

YEARLY TENANCY. 

See Landlord and Tenant. 

YEOMANRY. 

See Royal Forces. 

YORKSHIRE REGISTRY. 

See Mortgage ; Reat. Property and Chattels Real ; Sale of Land. 

YOUNG PERSONS. 

See Criminal Law and Procedure ; Factories and Shops ; Infants and Children. 
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YOUNGER CHILDREN. 

See Settlements ; Wills. 


YOUTHFUL OFFENDERS. 

See Criminal Law and Procedure ; Infants and Children. 
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